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SUPREME COURT OF THE UNITED STATES. 

DECEMBER TERM, 1856. 


DRED SCOTT 

VERSUS 

JOHN F. A. SANDFORD. 

DRED ScoTT, PLAINTIFF IN ERROR, v. JOHN F. A. SANDFORD. 

Tms case was brought up, by writ of error, from the Circuit Court of the United 
States for the district of Missouri. 

It was an action of trespass vi el. armis instituted in the Circuit Court by Scott 
against Sandford. 

Prior to the institution of the present guit, an action was brought by Scott for 
his freedom in the Circuit Court of St. Louis county, (State court,) where there 
was a verdict and judgment in his favor. On a writ of error to the Supreme 
Court of the State, the judgment below was reversed, and the case remanded to 
the Circuit Court, where it was continued to await the decision of the case now 
in question. 

The declaration of Scott contained three counts : one, that 8andford had as
saulted the plaintiff; one, that he had assaulted Harriet Scott, his wife; and one, 
that he hr1d assaulted Eliza Scott and Lizzie Scott, his children. 

Sandford appeared, and filed the following plea: 

DRED SCOTT } 
v. Plea t-0 the }urisdiction of the Court. 

Jom; F. A. SANDFORD. 

APRIL TERll, 1854. 

And the said John F. A. Sandford, in bis own proper person, comes and says, 
that this court ought not to have or take further cognizance of the action afore
said, because be says that said cause of action, and each and every of them, 
(if any such have accrued to the said Dred Scott,) accrued to the said Dred Scott 
out of the jtfrisdiction of this court, and exclusively within the jurisdiction of the 
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courts of the State of ~Ii:;souri, for that, to wit: the s:1id plain~iff, Dred Scott, ~ 
not a citizen of the State of Missouri, as alleged in his decla.rnt10n, because he 1s 
a negro of African descent; his ancestors were of pure A~ncan bl?od, and wei;e 
brought into this country and sold as negro slaves, and this ~he said Sandford .1s 
ready to verify. Wherefore he prays judgment, whether this court can or will 
take further cognizance of the action aforesaid. 

JoIIN F. A. SANDFORD. 

To thh plea there was a demurrer in the usual form, which was argu~d in 
April, 1854, when the court gave judgment that the demurrer should be sustamed. 

In May, 1854, the dcfend:~nt, in pursu.ance of an agre~ment bet"'ieen counsel, 
and with the leave of the court, pleaded m bar of the action: 

1. Not guilty. 

2. That the plaintiff was a negro slave, the lawful property of the defendant, 
and, as such, the defendant gently laid his hands upon him, and thereby had only 
restrained him, as the defendant had a right to do. 

3. That with respect to the wife and daughters of the plaintiff, in the second 
and third counts of the declaration mentioned, the defendant had, as to them, 
only acted in the same manner, and in virtue of the same legal right. 

In the first of these picas, the plaintiff joined issue ; and to the second and 
third, filed replications alleging that the defendant, of his own wrong and without 
the cause in his second and t:1ird pleas alleged, committed the trespasses, &c. 

The counsel then filed the following agreed statement of facts, viz : 
In the year 1834, the plaintiff was a negro slave belonging to Dr. Emerson, who 

\vas a surgeon in the army of the United States. In that yen.r, 1834, said Dr. 
Emerson took the plaintiff from the State of Missouri to the military post at Rock 
Island, in the St.ate of Illinois, and held him there as a slave until the month of 
April or llfay, 1836. At the ti1Ue last mentioned, said Dr. Emerson removed the 
plaintiff from said military post at Rock Island to the military post at Fort Snel· 
ling, situate on the west bank of the Mississippi river, in the Territory known as 
Upper Louisiana, acquired by the United States of France, and situate north of 
the latitude of thirty-six degrees thirty minuteR north, and north of the State of 
M~ssouri. Sai;I Dr. Emerson held the plaintiff in slavery at Fort Snelling, from 
said last ment10ned date until the year 1838. 

In the year 1835, Harriet, who is named in the second count of the plaintiff's 
declaration, was the negro sla.ve of Major Taliaferro who belon"ed to the army 
of th~ United States. In that year, 1835, said Majo; Taliaferro t~ok said Harriet 
to said Fort Snelling, a military post, situated as herein before stated and kept her 
there as a slave until the year 18361 and then sold and delivered he~ as a slave at 
said Fort Snelling unto the said Dr. Emerson herein before named. Said Dr. Erner· 
son held saiq Harriet in slavery at said Fort Snelling until the year 1838. 

In the year .1836, the plaintiff and said Harriet, at said Fort Snelling, with the 
~onsent ~f said Dr. Emerson, who then claimed. to be their master and owner,
~ntermar~ied, and took each other for husband and wife. Eliza and Lizzie, named 
~.the. third count of the plaintiffs declaration, are the fruit of that marriage. 

hza IS about fourteen years old, and was born on board the steamboat Gipsey,
~?rt~ ?f the north line of the State of Missouri, and upon the river llfississippi.
i;.~e IS about seven years old, and was born in the State of Missouri, at the

mu1tary post called Jefferson Barracks. 

th 
1?- th? year 1838, said Dr. Emerson removed the plaintiff and said Harriet, and 

their hsaid daugh~er Eliz~, from said Fort Snelling to the State of l\Iissouri, where 
ey ave ever smce resided 

pl~~~~~ th~dc~mmeneement of this suit, said Dr. Emerson sold and conveyed the 
fenda~t 'bsai ar~iet, Eli.za, and Lizzie, to the defendant, as slaves, and the de· 

as ever smce claimed to hold them, and each of them, as slaves. 
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At the times mentioned_in the plaintiff's declaration, the defendant, claiming 
to be owner as aforesaid, laid his hands upon said plaintiff, Harriet, Eliza, and 
l.izzie, and imprisoned them, doing in this respect, however, no more than what 
he might lawfully do, if they were of right his slaves at such times. 

Further proof may be given on the trial for either party. 
It is ai,'l·ecd that Dred Scott brought suit for his freedom in the Circuit Court 

of St. Louis county; that there was a verdict and judgment in his favor; that on 
a writ of error to the Supreme Court the judgment below was reversed, and the 
same reumndcd to the Circuit Court, where it has been continued to await the 
decision of this case. 

In l\fay, 1S54, the cause went before a jury, who found the following verdict, 
viz : " As to the first issue joined in this case, we of the jury find the defendant 
not guilty ; and as to the issue secondly above joined, we of the jury find that, 
before and at the time when, &c., in the first count mentioned, the said Dred 
Scott was a negro slave, the lawful property of the defendant; and as to the 
issue thirdly above joined, we, the jury, find that, before and at the time when, 
&c., in the second and third counts mentioned, the said Harriet, wife of said 
Dred Scott, and Eliza and Lizzie, the daughters of the said Dred Scott, were negro 
slaves, the lawful property of the defendant." 

Whereupon, the court gave judgment for the defendant. 
After an ineffectual motion for a new trial, the plaintiff filed the following bill 

of exceptions. 
On the trial of this cause by the jury, the plaintiff, to maintain the issues on 

his part, read to the jury the following agreed statement of facts, (see agreement 
above.) No further testimony was given to the jury by either party. Thereupon 
the plai.ntiff moved the court to give to the jury the following instruction, viz: 

"Tbat, upon the facts agreed to by the parties, they ought to find for the plain
tiff. The court refused to give such instruction to the jury, and the plaintiff, to 
such refusal, then and there duly excepted." 

The court then gave the following instruction to the jury, on motion of the 
defcnd;lllt : 

"Tbe jury are instructed, that upon the facts in this case, the law is with the 
defendant." Tbe pl!tintiff excepted to this instruction. 

Upon these exceptions, the case came up to this court. 
It was argued at December term, 1S55, and ordered to be reargued at the pres

eat term. 

It was now argued by Mr. Blair and 11lr. G. F. Curtis for the plaintiff in error, 
and by 1lfr. Geyer and Mr. Johnson for the defendant in error. 

Tbc reporter regrets that want of room will not allow him to give the argu
ments of counsel; but he regrets it the less, because the subject is thoroughly 
examined in the opinion of the court, the opinions of the concurring judges, and 
the opinions of the judges who dissented from the judgment of the court. 

Mr. Chief Justice TANEY delivered the opinion of the court. 
This case has been twice argued. After the argument at 

the last term, differences of opinion were found to exist among 
the members of the court; and as the questions in controversy 
are of the highest importance, and the court was at that time 
much pressed by the ordinary business of tlie term, it was 
deemed advisable to continue the case, and direct a reargu
ment on some of the points, in order that we might have an 
opportunity of giving to the whole subject a more deliberate 
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consideration. It has accordingly been again argued by c~un
sel, and considered by the court; and I now proceed to <lchver 
its opinion. . 

There are two leading questions pres.ented by th~ r?co_rd; 
1. Had the Circuit Court of the Umted States JUns<l1ct10n 

to hear and determine the case between these parties? And 
2. If it had jurisdiction, is the judgment it has given erro

neous or not? 
The plaintiff in error, who was also the plaintiff in the court 

below, was, with his wife and children, held as slaves by the 
defendant, in the State of )iiissouri; and he brought tl~is 
action in the Circuit Comt of the United States for that d1s
tr1ct, to assert the title of himself a11d his family to freedom. 

The declaration is in the form usually adopted in that State 
to try questions of this description, and contains the averment 
necessary to give the court jurisdiction; that he and the de
fendant are citizens of different States; that is, that Le is a 
citizen of ~Iissouri, and the defendant a citizen of Kew York. 

The defendant pleaded in abatement to the jurisdiction of 
the court, that the plaintiff was not a citizen of the State of 
Missouri, as alleged in his declaration, being a ncgro of African 
descent, whose ancestors were of pure African blood, and "·ho 
were brought into this country and sold as slaves. 

To this plea the plaintiff demurred, and the defendant joined 
in demurrer. The court overruled the plea, and gave judg
ment that the defendant should answer over. And he there
upon put in sundry pleas in bar, upon which issues were 
joined; and at the trial the verdict and judgment were in his 
favor. ·whereupon the plaintiff brought this writ of error . 

. Before we speak of the pleas in bar, it ·will be proper to 
dispose of the questions ·which have arisen on the plea in 
abatement. · 

That .pl:a denies the right of the plaintiff t.o sue in a. court 
of the D mted States, for the reasons therein stated. 

If the questio1; ~aised by it is legally before us, and the court 
sho.ul\l ?e of oprmon that the facts stated in it disqualify the 
plamt~fl: from .becoming a citizen, in the sense in ,,·hich that 
wor~ rs used 111 the Constitution of the United States, then 
the Judgment of the Circuit Court is erroneous and must be
reversed. ' 

It is sugge.sted, howe_ver, that this plea is not before us; and 
th~t as the Judg:m~n~ m the court below on this plea was in 
fa or of the plamtrfr, he does not seek to reverse it or brin O' 

it before the court for .revisioi; by his writ of error;' and als~ 
that the defe!1dant waived tlus defence by pleading over and 
thAreby admitted the jurisdiction of the eomt. ' 
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But, in making this objection, we think the peculiar and 
limited jurisdiction of courts of the United States has not been 
adverted to. This peculiar and limited jurisdiction has made 
it neces.sary, in these courts, to adopt different rules and prin
ciples of pleading, so far as jurisdiction is concerned, from 
those which regulate courts of common law in Ens-land, and 
in the different States of the Union which have auopted the 
common-law rules. 

In these last-mentioned courts, where their character and 
rank are analogous to that of a Circuit Court of the United 
States; in other words, where they are what the law terms 
courts of general jurisdiction; they are presumed to have ju
risdiction, unless the contrary appears. No avermcnt in the 
pleadings of the plaintiff is necessary, in order to give juris
diction. If the defendant objects to it, he must plead it special
ly, and unless the fact on which he relies is found to be true 
by a jury, or admitted to be true by the plaintiff, the jurisdic
tion cannot be disputed in an appellate court. 

Now, it is not necessary to inquire whether in courts of that 
description a party 'vho pleads over in bar, when a plea to the 
jurisdiction has been ruled against him, does or does not waive 
his plea; nor whether upon a judgment in his favor on the 
pleas in bar, and a writ of error brought by the plaintiff, the 
question upon the plea in abatement would be open for revis
ion in the appellate court. Cases that may have been decided 
in such courts, or rules that may have been laid down by com
mon-law pleaders, can have no mftucnce in the decision in this 
court. Because, under the Constitution and laws of the United 
States, the rules which govern the pleadings in its courts, in 
questions of jurisdiction, stand on ditforcnt principles and are 
reO"nlated by different laws. 

9rhis difference arises, as we have said, from the peculiar 
character of the Government of the U nitecl States. For al
though it is sovereign and supreme in its appropriate sphere 
of action, yet it does not possess all the powers which usually 
belong to the sovereignty of a nation. Certain specified powers, 
enumerated in the Constitution, have been conforred upon it; 
and neither the legislative, executive, nor judicial departments 
of the Government can lawfully exercise any authority beyond 
the limits marked out by the Constitution. And in regulating 
the judicial department, the cases in which the courts of the 
U nitc<l States shall have jurisdiction arc particularly and s~eci
fi.cally enumerated and defined; and they are not authorized 
to take cognizance of any case which docs not come within 
the dc.scription therein specified. lleuce, when a plaintiff sues 
in a court of the United States, it is necessary that he should 
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show in his pleadinO' that the suit he brings is within the ju
risdidtion of the co~rt, and that he is entitled to sue there. 
And if he omits to do this, and should, by any oversight of 
the Circuit Court, obtain a judgment in his favor, the ju~g
ment would be reversed in the appellate court for want of JU· 
risdictiou in the court below. The jurisdiction would not be 
presumed as in the case of a common-law English or State 
court, unless the contrary appeared. But the record, wl;en it 
comes before the appellate court, must show, affirmatively, 
that the inferior court had authority, under the Constitution, 
to hear and determine the case. And if the plaintiff claims a 
right to sue in a Circuit Court of the United States, under that 
provision of the Constitution which gives jurisdiction in co,n
troversies between citizens of different States, he must dis
tinctly aver in his pleadins- that they are citizens of different 
States; and. he cannot mamtain his suit without showing that 
fact in the pleadings. 

This point was decided in the case of Bin~bam 'l!. Cabot, (in 
3 Dall., 382,) and ever since adhered to by the court. And in 
Jackson v. Ashton, (8 Pet., 148,) it was held that the objection 
to which it was open could not be waived by the opposite par
ty, because consent of parties could not give jurisdiction. · 

It is needless to accumulate cases on this subject. Those 
already referred to, and the cases of Capron v. Van N oorden, 
(in 2 Cr., 126,) and :Montalet v. Murray, (4 Cr., 46,) are sufficient 
to show the rule of which we have spoken. The case of Ca
pron v. Van N oordcn strikingly illustrates the difference be
tween a common-law court and a court of the United States . 
. If, however, the frict of citizenship is averred in the declara

tion, ~nd the defendant does not deny it, and put it in issue by 
plea m aba'tement, he cannot offer evidence at the trial to dis
prove it, and consequently cannot avail himself of the objection 
m the appellate court, unless the defect should be apparent in 
some other part of the record. For if there is no plea in abate
ment, and the wan~ of jurisdiction does not appear in any other 
p~rt of the tmnscnpt brought up by the writ of error, the un
disput~d av.erment of citizenship in the declaration must be 
taken m tl11s .co~rt to.be true. In this case, the citizenship is 
av~rred, but it is domed by the defendant in the manner re
qm~ed.by th.e r~les o~ pleading, and the fact upon which the 
demal is based is ad?utted by the demurrer. And, if the plea 
and demurrer, and JUdO'ment of the court below upon it are 
before us upon this r~eord, the question to be decided is 
whethe.r t?e _facts stated in the plea are sufficient to show that 
tUhe.plamtrff is not entitled to sue as a citizen in a court of the

mted States. 
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"\Ve think they are before us. The plea in abatement and 
the judgment of the court upon it, are a part of the judicial 
proceedings in the Circuit Court, and are there recorded as 
such; and. a writ of error always brings up to the superior 
court the whole record of the proceedings in the court below. 
And in the case of the United States v. Smith, (11 ·wheat., 
172,) this court said, that the case being brou~ht up by writ 
of error, the whole record was under the consicteration of this 
court. And this being the case in the present instanc-e, the 
plea in abatement is necessarily under consideration; and it 
becomes, therefore, our duty to decide whether the facts stated 
in the plea arc or are not sufficient to show that the plaintiff is 
not entitled to sue as a citizen in a court of the United States. 

This is certainly a very serious question, and one that now 
for the fi.r8t time has been brought for decision before this 
court. But it is brought here by those who have a right to 
bring it, and it is our duty to meet it and decide it.. 

The quc8tion is simply this: Can a negro, whose ancestors 
were imported into this country, and sold as slaves, become a 
member of the political community formed and brought into 
existence by the Constitution of the United States, and as such 
become entitled to all the rights, and privileges, and immuni
ties, guarantied by that instrument to the citizen? One of 
which rights is the privilege of suing in a court o~ the Unitfit 
States in the cases specified in the Constitution. 

It \vill be observed, that the plea applies to that class of per-. 
sons only ,\,hose ancestors were ne~roes of the African ra.ce 
and imported into this country, ancl sold and held as slaves: 
The only matter in issue before the court, therefore, is, \vhether 
the descendants of such slaves, when they shall be emancipa
ted, or who are born of parents who had become free before 
their birth, are citizens of a State, in the sense in whioh the 
word citizen is used in the Constitution of the U nite<l States. 
And this being the only matter in dispute on the pleadings, 
the court must be understood as speaking in this opinion of 
that c1as8 only, that is, of those persons who are the descend
ants of Africans who were imported into this country, and sold 
as slaves. 

The situation of this population was altogether unlike that 
of the Indian race. The latter, it is true, formed no part of 
the colonial communities, and never amal~mated with them 
in social connections or in government. .l.Jut although they 
were uncivilized, they were yet a free and independent people, 
associated together in nations or tribes, and governed by their 
own laws. Many of these political communities were situated 
in territories to which the white race claimed the ultimate 
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ri ht of dominion. But that claim was acknowledged to be 
su~ject to the right of the Indians to ?ccupy it as l?ng as they 
thought proper, and nei~her the Engh~h_ nor colonial G?vern
ments claimed or exercised any domm10n over the trrbe or 
nation by whom it w_as occupi~d, nor ~laimed th.e rigM to the 
possession of the territory, until the tribe or nation consented 
to cede it. These Indian Governments '\vere regarded and 
treated as foreign Governments, as much so as if an ocean had 
separated the red man from the white; and their freedom has 
constantly been acknowledged, from the time of the first emi
gration to the English colonies to the present day, by the 
different Governments which sucoeeded each other. Treaties 
have been negotiated with them, and their alliance sought for 
in war; and the people who compose these Indian political 
communities have always been treated as foreigners not living 
under our Government. It is true that the course of events 
has brought the Indian tribes within the limits of the United 
States under subjection to the white race; and it has been 
found necessary, for their sake as well as our own, to regard 
them as in a state of pupilage, and to legislate to a certain 
extent over them and the territory they occupy. But they 
may, without doubt, like the subjects of any other foreign 
Government, be naturalized by the authority of Congress, and 
become citizens of a State, and of the United States; and if an 
individual should leave his nation or tribe, and take up his 
abode among the white population, be would be entitled to all 
the rights and privileges '\vhich would belong to an emigrant 
from any other foreign people . 
. We proceed to examine the case as presented by the p1ead
mgs. 

The words "people of the United States" and "citizens" 
are synonymous terms, and mean the same thinoo, They both 
?es~rib~ the political body w_ho, according to iur republican 
mstitut10ns, form the sovereignty, and who hold the power 
and conduct the Government through their representatives. 
They a:e. wh~t we famil~arly call the "sovereign people," and 
every citizen is one of this people, and a constituent member of 
this sovereignty. The question before us is, whether the class 
ofpe~sons described in the plea _in abatement compose a portion 
of th1s people, and are constituent members of this sov-er
~ignty? \Ve think they are not, and that they are not 
meluded, and were not mtended to be included under the 
word "citizens" in the Constitution and can the;.efore claim 
none. of the rights and privilege~ which that instrument 
provides for and secures to citizens of the United States. On 
ihe contrary, they were at that time considered as a subordi., 
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nate and inferior class of beings, who had been subjugated by 
the dominant race, and, whether emancipated or not, yet 
remained subject to their authority, and had no rights or 
privileges but such as those who held the power and the 
Government might choose to grant them. 

It is not the province of the court to decide upon the justice 
or injustice, the policy or impolicy, of these laws. The decis
ion of that question belonged to the political or law-making 
power; to those who formed the sovereignty and framed the 
Constitution. The duty of the court is, to interpret the instru
ment they have framed, with the best lights i;ve can obtain on 
the subject, and to administer it as we find it, according to its 
true intent and meaning when it was adopted. 

In discussing this question, we must not confound. the rights 
of citizenship which a State may confer within its own limits, 
and the rights of citizenship as a member of the Union. It 
<loes not by any means follow, because he has all the rights 
and. privileges of a citizen of a State, that he must b~ a citizen 
of the United States. He may have all of the nghts and 
privileges of the citizen of a State, and yet not be entitled to 
the rights and. privileges of a citizen in any other State. For, 
previous to the adoption of the Constitution of the United 
t:ltates, every State had the undoubted right to confer on 
whomsoever it pleased the character of citizen, and to endow 
him with all its rights. But this character of course was 
confined. to the boundaries of the State, and gave him no 
rights or privileges in other States beyond those secured to 
him by the laws of nations and the comity of States. Nor 
have the several States surrendered the power of conferring 
these rights and privileges by adopting the Constitution of the 
United titates. Each State may still confer them upon an 
alien, or any one it thinks proper, or upon any class or descrip
tion of persons; yet he would not be a citizen in the sense in 
which that word is used in the Constitution of the United 
States, nor entitled to sue as such in o'ne of its courts, nor to 
tho privileges and immunities of a citizen in the other States. 
The rights which ho would acquire woulJ be restricted to the 
State which gave t11cm. The Constitution has conferred on 
Congress the right to establish an uniform rule of naturaliza
tion, and this right iB eYidently exclusive, and has always been 
held. by this court to be so. Consequently, no State, since the 
adoption of the Constitution, can by naturalizing an alien 
invest him with tho rights and privileges secured to a citizen 
of a State under the I<"ed.ernl Government, although, so far as 
the State alone was concerned, he would undoul>tedly be 
entitled to the rights of a citizen, and clothed with all the 
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rights ancl immunities which the Constitution and laws of the 
State attached to that character. 

It iR very clear, therefore, tl1at no ~tate can, b~ an;y: ac~ or 
law of its own, passed since the adop~i?n of the Co.nstitution, 
introduce a new member ~1to the political commumty created 
by the Constitution .of the Uni.ted States.. It ?annot make 
him a member of this commumty by makmg lnm a member 
of its own. And for the same reason it cannot introduce any 
person or description of persons, who ,.;·ere not intended to be 
embra~ed in this new political family, which the Constitution 
brought into existence, but were intended to be excluded 
from it. 

The question then arises, whether the provisions of the 
Constitution, in relation to the personal rights and privileges 
to which the citizen of a State should be entitled, embraced 
the negro African race, at that time in this country, or who 
might afterwards be imported, who had then or should after
wards be made free in any State; and to put it in the power 
of a sin"'le State to make him a citizen of the United States, 
and end~e him with the full rights of citizenship in every 
other State without their consent? Docs the Constitution of 
the United States act upon him ;vhenever he shall be made 
free under the laws of a State, and raised .there to the rank of 
a citizen, and immediately clothe him with all the privileges 
of a citizen in every other State, and in its own courts? 

The court think the affirmative of these propositions cannot 
be maintained. And if it cannot, the plaintiff in error could 
not be a citizen of the State of Missouri, within the meaning 
of the Constitution of the United States, and, consequently, 
was not entitled to sue in its courts. 

It is true, every person, and every class and clescri~tion of 
persons, who were at the time of the adoption of the Constitu
tion recognised as citizens in the several States, became also 
citizens of this new politi~al body; but none other; it was 
formed by them, and for them and their posterity, but for no 
one. ~hie. And !he personal r_ights and privile,,.os guarantied 
to citizens of this new sovereignty were inten8ed to embrace 
those only who were then members of the several State 
communities, or who should afterwards by birthri,,.ht or other. b bwise . ec?me members, . ac?ording to the provisions of the 
Constitut10~ and the prmc1ples on which it was founded. It 
was the muon of those who were at that time members of 
dist~nct and separate political communities into one political 
family, whose power, for certain specified purposes, was to 
extend over th_e .whol~ territory of the United States. And it 
gave to each citizen r1ghts and privi1eges outside of his State 

http:birthri,,.ht
http:privile,,.os
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which he did not before possess, and placed him in every 
other State upon a perfoct equality with its own citizens as to 
rights of person and rights of property; it made him a citizen 
ofthe United States. 

It becomes necessary, therefore, to determine who were 
citizens of the several States wh'en the Constitution was 
adopted. And in order to do this, we must recur to the 
Governments and institutions of the thirteen colonies, when 
they separated from Great Britain and formed new sovereign
ties, and took their places in the family of independent nations . 
..We must inquire who, at that time, were recognised as the 
people or citizens of a State, whose rights and liberties had 
been outraged by the English Government; and who declared 
their independence, and assumed the powers of Government 
to defend their rights by force of arms. 

In the opinion of the court, the legislation and histories of 
the times, and the language used in the Declaration of Inde
pendence, show, that neither the class of persons who had 
been imported as slaves, nor their descendants, whether they 
had become free or not, were then acknowledged as a part of 
the people, nor intended to be included in the general words 
used in that memorable instrument. 

It is difficult at this day to realize the state of public opinion 
in relation to that unfortunate race, which prevailed in the civ
ilized and enlightened portions of the ·world at the time of the 
Declaration of Independence, and -when the Constitution of the 
United States was framed and adopted. But the public history 
of every European nation displays it in a manner too plain to 
be mistaken. 

They had for more than a century before been regarded as 
beings of an inferior order, and altogether unfit to associate 
with the white race, either in social or political relations; and 
so far inferior, that they had no rights which the white man 
was bound to respect; and that the negro might justly and 
lawfully be reduced to slavery for his benefit. Ile was bought 
and sold, and treated as an ordinary article of merchandise and 
traffic, whenever a profit could be made by it. This opinion 
was at that time fixed and universal in the civilized portion 
of the white race. It was regarded as an axiom in morals 
as well as in politics, which. no one thought of disputing, 
or supposed to be open to dispute; and men in every grade 
and position in society daily and habitually acted upon it 
in their private pursuits, as well as in matters of public con
cern, without doubting for a moment the correctness of thifl 
opinion. 

And in no nation was this opinion more firmly fixed or more 
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uniformly acted upon than by the .English Government and 
En<Ylish people. They not only seized them on the coast of 
Afrlca and sold them or held them in slavery for their own 
use; but they took them as ordinary articles of merchandise 
to every country whe~·e they could i;nake. a profit on them, and 
were far more extensively engaged m tlns commerce than any 
other nation in the world. 

The opinion thus entertained and acted upon in England 
was naturally impressed upon the colo1;ies they founded on 
this side of the Atlantic. And, accordmgly, a negro of the 
African race was regarded by them as an article of property, 
and held, and bought and sold as such, in every one of the 
thirteen colonies which united in the Declaration of Independ
ence, and afterwards formed the Constitution of the United 
States. The slaves were more or less numerous in the different 
colonies, as slave labor was found more or less profitable. But 
no one seems to have doubted the correctness of the prerniling 
opinion of the time. 

The legislation of the different colonies furnishes positive 
and indisputable proof of this fact. 

It would be tedious, in this opinion, to enumerate the various 
laws they passed upon this subject. It will be sufficient, as 
a sample of the legislation which then generally prc-rniled 
throughout the British colonies, to giYe the laws of two of them; 
one being still a large slaveholding- State, and the other the 
:first State in which slavery ceased to exist. 

The province of Maryland, in 1717, (ch. 13, s. 5,) passed a 
law declaring "that if any free negro or mulatto intermarry 
~th any white woman, or if any white man shall intermarry 
with any negro or mulatto woman, such negro or mulatto shall 
become a slave during life, excepting mulattoes born of white 
women, who, for such intermarriage, shall only become ser
vants for seven years, to be disposed of as the justices of the 
county cot~rt, where such marriage so happens, shall think :fit; 

, to. b~ apphe~ by them towards the support of a public school 
w1thm the said county. And any 'vhite man or white woman 
who sha~l intermarry ~s aforesaid, with any negro or mulatto, 
such white man or wlnte woman shall become servants durin<Y 
t~e term of se':en years, and shall be disposed of by the juS: 
tices as aforesaid, and be applied to the uses aforesaid." 

The other c?lonial law to which we refer was passed by 
Massachusetts m .1705, (chap. 6.) It is entitled" An act for 
~he bet~er preventmg of a spurious and mixed issue," &c.; and 
it provides, .that "if any negro or mulatto shall presume to 
smi.te or strike any person of the English or other Christian 
nation, such negro or mulatto shall be severely whipped, at 
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the discretion of the justices before whom the offender shall be 
convicted." 

And "that none of her Majesty's English or Scottish sub
jects, nor of any other Christian nation, within this province, 
shall contract matrimony with any negro or mulatto; nor shall 
any person, duly authorized to solemnize marriage, presume to 
join any such in marriage, on pain of forfeiting the sum of 
fifty pounds; one moiety thereof to her Majesty, for and to
wards the support of the Government within this province, and 
the other moiety to him or them that shall inform and sue for 
the same, in any of her Majesty's courts of record within the 
province, by bill, plaint, or information." 

\Vc give both of these laws in the words used by the respect
ive legislative bodies, because the language in which they are 
framed, as well as the provisions contained in them, show, too 
plainly to be misunderstood, the degraded condition of this 
unhappy race. They were still in force when the Revolution 
began, and arc a faithful index to the state of feeling towards 
the class of persons of whom they speak, and of the position 
they occupied throughout the thirteen colonies, in the eyes and 
thoughts of the men who framed the Declaration of Independ
ence and established the State Constitutions and Governments. 
They show that a perpetual and impassable barrier was intended 
to be erected between the white race and :the one which they 
had reduced to slavery, and governed as subjects with absolute 
and despotic power, and which they then looked upon as so 
far below them in the scale of created beings, that intermar
riages between white persons and negroes or mulattoes were 
regarded as unnatural and immoral, and punished as crimes, 
not only in the parties, but in the person who joined them in 
marriage. ·And no distinction in this respect was made between 
the free ncgro or mulatto and the slave, but this stigma, of the 
deepest degradation, ·was fixed upon the whole race. 

\Ve refer to these historical facts for the purpose of showing 
the fixed opinions concerning that race, upon which the states
men of that clay spoke and acted. It is necessary to do this, 
in order to determine whether the general terms used in the 
Constitution of the United States, as to the rights of man and 
the rights of the people, was intended to include them, or to 
g~v_e to them or their posterity the benefit of any of its pro
v1s10ns. 

The l.anguage of the Declaration of Independence is equally 
conclusive: 

It begins by declaring that, "when in the eourse of human 
events it becomes necessary for one people to dissolve the po
litical bands which have connected them with another, and to 
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assume ainon()" the powers of the earth the separate and equal 
station to wh~h the laws of nature and nature's God entitle 
them, a decent respect for the opinions of mankind requires 
that they should declare the causes which impel them to the 
separation." 

It then proceeds to say: "1Ve hold these truths to be self
evident: that all men are created equal; that they are endowed 
by their Creator with certain unalienable rights; that among 
them is life, liberty, and the pursuit of happiness; that to se
cure these rights, Governments are instituted, deriving their 
just powers from the consent of the governed." 

The general words above quoted would seem to embrace the 
whole human family, and if they were used in a similar instru
ment at this day would be so understood. But it is too clear 
for dispute, that the enslaved African race were not intended 
to be included, and formed no part of the people who framed 
and adopted this declaration; for if the language, as under
stood in that day, would embrace them, the conduct of the 
distinguished men who framed the Declaration of Independ
ence would have been utterly and flagrantly inconsistent with 
the principles they asserted; and instead of the sympathy of 
mankind, to which they so confidently appealed, they would 
have deserved and received universal rebuke and reproba
tion. 

Yet the men who framed this declaration were great men
high in literary acquirements-high in their sense of honor, 
and incapable of asserting principles inconsistent with those 
on w~ich they were acting. They perfectly understood the 
meanmg of the language they used, and how it would be un
derstood by others; and they knew that it would not in any 
part of the civilized world be supposed to embrace the negro 
race, which, by common consent, had been excluded from 
civilized Governments and the family of nations, and doomed 
to slavery. They spoke and acted accord in f1' to the then es
tablished doctrines and principles, and in the ordinary lan
guage of the day, and no one misunderstood them. The un
happy black race were separated from the white by indelible 
marks, and laws long before established, and were never 
th~ught of or spoken of except as property, antl when the 
claims of the o;vner or the profit of the trader were supposed 
to need protect10n. 

This sta~e of public opinion had ·undergone no change when 
the 9?nstitut10n was adopted, as is equally evident from its 
prov1s10ns and language. 

The brief preamble sets forth by whom it was formed, for 
what purposes, and for whose benefit and protection. It de



17 DECE:MBER TERM, 1856. 

Dred Scou v. Sandford. (OPINION oll' THlil CounT. 

clares that it is formed by the people of the United States; that 
is to say, by those who were members of the different political 
communities in the several States; and its great object is d&
clared to be to secure the blessings of liberty to themselves 
and their posterity. It speaks in general terms of the people 
of the United States, aud of citizens of the. several States, when 
it is providing for the exercise of the powers granted or the 
privileges secured to the citizen. It does not define what de
scription of persons are intended to be included und~r these 
terms, or who shall be regarded as a citizen and one of the 
people. It uses them as terms so well understood, that no 
farther description or definition was necessary. 

But there are two clauses in the Constitution which point 
directly and specifically to the negro race as a separate class 
of persons, and show clearly that they were not regarded as a 
portion of the people or citizens of the Government theu 
formed. 

One of these clauses reserves to each of the thirteen States 
the right to import slaves until the year 1808, if it thinks 
proper. And the importation which it thus 8anctions was un. 
questionably of persons of the ra.ce of which we are speaking, 
as the traffic in slaves in the United States had always been 
confined to them. And by the other provision the States 
pledge themselves to each other to maintain the right of prop. 
erty of the master, by delivering up to him any slave who may 
have escaped from his service, and be found within their re.. 
spective territories. By the first above-mentioned clause, 
therefore, the right to purchase and hold this property is 
directly sanctioned and authorized for twenty years by the 
people who framed the Constitution. And by the second, 
they pledge themselves to maintain and uphold the right of 
the master in the manner specified, as long as the Government 
they then formed should endure. And these two provisioni
show, conclusively, that neither the description of persons 
therein referred to, nor their descendants, were embraced in 
any of the other provisions of the Constitution;. for certarnly 
these two clauses were not intended to confer on them or their 
posterity the blessin~s of liberty, or any of the personal rights 
so carefully providC<l for the citizen. 

No one of that race had ever migrated to the United States 
voluntarily-; all of· them had been brought here as articles of 
merchanchse. The number that had been emancipated at that 
time were hut few in comparison with those held in slavery; 
and they were identified in the public mind with the race to 
which they belonged, and regarded as a part of the slave pop
. ulation.rather than the free. It is obvious that they were npt 

2 
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even in the minds of the framers of the Constitution when 
they were conferri:ig special rights and privil~ges upon the 
citizens of a State m every other part of tlie Unum. 

Indeed when we look to the condition of this race· in the 
several States at the time, it is imposdble to 1elieve that these 
rights and privileges were intended to be extended to them. 

It is very true, that in that portion of the Union where the 
·labor of the negro race was found to be unsuited to the climate 
and unprofitable to the master, but few slaves were held at the 
time of the Declaration of Independence; and when the Con
stitution was adopted, it had entirely worn out in one of them, 
and measures had been taken for its gradual aboJi.tion in sev
eral others. But this change had not been produced by any 
change of opinion in relation to this race; but because it was 
discovered, from experience, that slave fabor was unsuited to 
the climate and productions of these States: for some of the 
States, where it had ceased or nearly ceased to exist, were 
actively engageu in the slave trade, procuring cargoes on the 
coast of Africa, and transporting them for sale to those parts 
of the Union where their labor was found to be profitable, and 
suited to the climate and productions. And this traffic was , 
openly carried on, and fortunes accumulated by it, without 
reproach from the people of the States where they resided. 

·· 	 And it can hardly be supposed that, in the States where it was 
then countenanced in its worst form-that is, in the seizure 
and tran~portation-the people could have regarded those 
who were emancipated as entitled to equal rights with them
selves. 

'.And we may here again refer, in support of this proposition, 
to the plain and unequivocal language of the laws of the sev
eral States, some passed after the Declaration of Independence 
and before. the Constitution was adopted, and some since the 
Government went into operation . 

. We need not refer, on this point, particularly to the laws . 
of the present slaveholding States. Their statute books are 
fu}l of provisions in relation to this class, in the same spirit 
.vith the ~:Iaryland law which we have before quoted. They 
1ave contmued to treat them as an inferior class and to sub

' J~ct. th~m to strict police regulations, drawing abroad line ?f 
hstmct10n between the citizen and the slave races and lerr1s
·ti.t.ing in relatio.n to them upon the same pri~ciple ~hich pre
ra1led at the tune of the Declaration of Independence. As 
relates to these States, it is too plain for arO"umeut that they 

_have never been regarded as a part of the pgople or' citizens of 
the Stat~, nor supposed to possess any political rights which 
,the dominant race might not withhold or grant at their pleas
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ure. And as long ago as 1822, the Court of Appeals of K~~
tucky decided that free negroes and mulattoes were not c1t1
zens within the meaning of the Constitution of the United 
States; and the correctness of this decision is recognised, and 
the same doctrine affirmed, in 1 .Meigs's Tenn. Reports, 331. 

And if we turn to the legislation of the States where slavery 
had worn out, or measures taken for its speedy abolition, we 
shall find the same opinions and principles equally fixed and 
equally acted upon. 

Thus, Massachusetts, in 1786, passed a Jaw similar to the 
colonial one of which we have spoken. The law of 1786, like 
the law of 1705, forbids the marriage of any white person with 
any negro, Indian, or mulatto, and inflicts a penalty of fifty 
pounds upon any one who shall join them in marriage; and 
declares all such marriages absolutely null and void, and de
grades thus the unhappy issue of the marriage by fixing upon 
it the stain of bastardy. And this mark of degradation w~s 
renewed, and again impressed upon the race, in the careful and 
deliberate preparation of their revised code published in 1836. 
This code forbids any person from joining in marriage any 
white person with any Indian, negro, or mulatto, and subjects 
the party who shall offend in this respect, to imprisonment, 
not exceeding six months, in the common jail, or to hard 
labor, and to a fine of not less than fifty nor more than two 
hundred dollars; and, like the law 0£: 1786, it declares the 
marriage to be absolutely null and void. It will be seen that 
the punishment is increased by the code upon the person who 
shall marry them, by adding imprisonment to a pecuniary 
penalty. 

So, too, in Connecticut. \Ve refer more particularly to the 
legislation of this State, because it was not only among the 
first to put an end to slavery within its own territorv, but was 
the first to fix a mark of reprobation upon the Af;ican slave 
trade. The law last mentioned was passed in October, 1788, 
about nine months after the State had ratified and adopted 
the present Constitution of the United States; and by that law 
it prohibited its own citizens, under severe penalties, from en
gaging in the trade, and declared all policies of insurance on 
the vessel or cargo made in the State to be null and void. But, 
up to the time of the adoption of the Constitution, there is 
nothing in the legislation of the, State indicating any change 
of opinion as to the relative rights and position of the white 
and black races in this country, or indicating that it meant to 
place the latter, when free, upon a level with its citizens . .And 
certainly nothing which would have led the slaveholding States 
to suppose, that Connecticut designed to claim for them, under 
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1he new Constitution, the equal rights and privileges and rank 
of citizens in every other State. 
• The first step taken by Connecticut upon this subject was 
as early as 1774, when it passed an act forbidding. the furt~er 
importation of slaves into the State. But the section contam
ing the/rohibition is introduced by the ~ollo~'1.n$ pre~~b~e:. 

"An whereas the increase of slaves m this tit.ate is lilJUrI

ous to the poor, and inconvenient." .· 
This recital would appe~r to have be.en carefully m~roduc~d, 

in order to prev~nt any misunderstandrng of the mo!ive. w_l:nch 
induced the iegislature to pass the law, and places it distmct
ly upon the interest and convenience of the white population
excluding the inference that it might have been intended in 
any degree for the benefit of the ?ther.. . 

And in the act of 1784, by which the issue of slaves, born 
after the time therein mentioned, were to be free at a certain 
age, the section is again introduced by a preamble assigning 
a similar motive for the act. It is iri these words : 

""Whereas sound policy requires that the abolition of slavery 
should be effected as soon as may be consistent with the rights 
of individuals, and the public safety and welfare "-showing 
that the right of property in the master was to be protected, 
and that the measure was one of policy, and to prevent the in
jury and inconvenience, to the whites, of a slave population in 
the State: · , . . . _ ~ . 

And still further pursumg its legislation, we find that m the 
same statute passed in 1774, which prohibited the further im
portation of slaves into the State, there. is also a provision by 
which any negro, Indian, or mulatto servant, who was found 
wandering out of the town or place to which he belonged, 
without a vtritten pass such as is therein described, was made 
liable to be seized by any one, and taken before the next au
thority to be examined and delivered up to his master-who 
was required to pay the charge which had accrued thereby. 
And a subsequent section of the same law provides, that if 
any free negro shall travel without such pass, and shall be 
stopped, seized, or taken up, he shall pay all charges arising 
thereby. And this law was in full operation when the Con
stitution of the United States was adopted, and was not re
pealed till 1797. So that up to that time free negroes and 
mulattoes were associated with servants and· slaves in the 
police regulations established by the laws of the State. 

And. again, in 1833, Connecticut passed another law, which 
made 1t penal to set up or establish any school in that State 
for the instruction of persons of the African race not inhabit
ants of the State, or to instruct or teach in any such school or 

. 

~ 
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institution, or board or harbor for that purpose, any such per
son; without the previous consent in writing of the civil author
ity of the town in which such school or institution might be. 

And it appears by the case of Crandall t'. The State, reported 
in 10 Conn. Rep., 340, that upon an information filed against 
Prudence Crandall for a violation of this law, one of the points 
raised in the defence was, that the law was a violation of the 
Constitution of the United States; and that the persons in
structed, although of the African race, were citizens of other 
States, and therefore entitled to the rights and privileges of 
citizens in the State of Connecticut. But Chief Justice Dag
gct, before whom the case was tried, held, that persons of that 
description were not citizens of a State, within the meaning 
of the word citizen in the Constitution of the United States, 
and were not therefore entitled to the privileges and immuni
ties of citizens in other States. 

The case was carried up to the Supreme Court of Errors of 
· the State, and the question fully argued there. But the case 

went off upon another point, and no opinion was expressed on 
this question. . 

We have made this particular examination, into the legisla
tive and judicial action of Connecticut, because, from the early . 
hostility it displayed to th':" Rlave trade on the coast of Africa, 
we may expect to find the laws of that State as lenient and 
favorable to the subject race as those of any other State in the 
Union; and if we find that at the time the Constitution was 
adopted, they were not even there raised to the rank of citi
zens, but were still held and treated as property, and the laws 
relating to them passed with reference altogether to the interest 
and convenience of the white race, we shall hardly find them 
elevated to a higher rank anywhere else. 

A brief notice of the laws of two other States, and we shall 
pass on to other considerations. 

By the laws of New Hampshire, collected and finally passed 
in 1815, no one was permitted to be enrolled in the militia of 
the State, but free white citizens; and the same provision is 
found in a subsequent collection of the laws, made in 1855. 
Nothin~ could more strongly mark the entire repudiation of 
the African race. The alien is excluded, because, being born . 
in a foreign country, he cannot be a member of the community 
until he is naturalized. But why are the African race, born' 
in the State, not permitted to share in one of the highest du
ties of the citizen? The answer is obvious; he is not, by the 
institutions and laws of the Stat~, numbered among its people. , 
Ile forms no part of the sovereignty of the State, ancl is not . 
therefore called on to uphold and defend it. 



22 SUPRE~fE COURT. 

OPINIO:l or THE COURT.] IJreJ Scott v. Sandford 

Acrain in 1822 Rhode Island, in its revised code, passed a 
law f'orbiddincr p~rsons who were authorized to join persons in 
marriage, fro~ joining in marriage any white person with any 
necrro Indian or mulatto, under the penalty of two hundred 
dollar~ and d~clarincr all such marriages absolutely null and 
void· 'and the sam~ law was again re-enacted in its revised 
code' of 1844. So that, down to the last-mentioned period, the 
strongest mark of inferiority and degradation was fastened 
upon the African race in that State. 

It would be impossible to enumerate and compress in the 
space usually allotted to an opinion of a court, the various laws, 
mar kin er the condition of this race, which were passed from 
time toe time after the Revolution, and before and since the 
adoption of the Constitution of the United States. In addition 
to thoile already referred to, it is sufficient to say, that Chan
cellor Kent, whose accuracy and research no one will question, 
states in the sixth edition of his Commentaries, (published in 
1848, 2 vol., 258, note b,) that in no part of the country except 
.Maine, did the African race, in point of fact, participate equally 
with the whites in the exercise of civil and political rights. 

The legislation of the States therefore shows, in a manner 
not to be mistaken, the inferior a:rid subject condition of that 
race at the time the Constitution wus adopted, and long after-· 
wards, throughout the thirteen btates by which that instru
ment was framed; and it is hardly consistent with the respect 
due to these States, to suppose that they regarded at that time, 
as fellow-citizens and members of the sovereignty, a class of 
beings whom they had thus stigmatized; whom, as we are 
bound, out of respect to the State sovereignties, to assume they 
had deemed it just and necessary thus to stigmatize, and upon 
whom they had impressed such deep and endurincr marks of 
inferiority and degradation; or, that when they met in conven
tion to form the Constitution, they looked upon them ~s a 
portion ?~ their constituer:ts, or designed to include them in 
t~e provis10ns so carefully mserted for the security and protec
tion of the liberties and rights of their citizens. It cannot be 
supposed that they intended to secure to them ricrhts, and 
pri:rileges,. and rank, in the new poli.tical ~w~y throi;i.g~out t~e 
Umon, which every one of them demed withm the limits of its 
own dominion. More especially, it cannot be believed that 
the large slaveholding States recrarded them as included in the 
word citizens, or woufd have co~sented to a Constitution which· 
might compel them to receive them in that character from an
ot~e.r State. F?r if they were so received, and entitled to the 
prmleges and i:ximunities of ci~izens, it would exempt them 
from the operat10n of the special laws and from the police 
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regulations which they considered to be necessary for their 
own safety. It would give to persons of the negro race, who 
were recognised as citizens in any one State of the Union, the 
right to enter every other State whenever they pleased, singly 
or in companies, 'vithout pass or passport, and without obstruc
tion, to sojourn there as long as they pleased, to go where they 
pleased at every hour of the day or night without molestation, 
unless they committed some violation of law for which a white 
man would be punished; and it ·would give them the full lib
erty of speech in public and in private upon all subjects upon . 
which its own citizens might speak; to hold public meetings 
upon political affairs, and to keep and carry arms wherever 
they went. And all of this would be done in the face of the 
subject race of the same color, both free and slaves, and inevi
tably producing discontent and insubordination among them, 
and endang2ring the peace and safety of the State. 

It is impos;:ihle, it would seem, to believe that the great men 
of the slavehoHing Swtes, who took so large a share in framing 
the Constitution of the United States, and exereised so much 
influence in procuring its adoption, could have been so forget
ful or regardless of their c1wn safety and the safety of those 
who trusted and confided in them. 

Besides, this want of foresight and care would have been 
utterly incom•istent with the caution displayed in providing 
for the admi'3sion of irnw members into this political family. 
For, when they gave to the citizens of each State the privileges 
and immunities of citizens in the several States, they at the 
same time took from the several States the power of naturali
zation, and co,nfined that power exclusively to the Federal 
Governmcr,t. No State was willing to permit another State 
to determine who ·should or should not be admitted as 
one of its <.:itizens, and entitled to demand equal rights and 
privileges with their own people, within their own territories. 
The ri~ht of naturalization was therefore, with one accord, 
surrendered by the States, and confided to the Federal Govern
ment. And this power granted to Congress to establish an 
uniform rule of naturalization is, by the well-understood mean
ing of the word, confined to persons born in a foreign country, 
under a foreign Government. It is not a power to raise to 
the rank of a citizen any one born in the United States, who, 
from birth or parentage, by the laws of the country, belongs 
to an inferior and subordinate class. And when we find the . 
States guarding themselves from the indiscreet or improper 
adm~s~ion by other States o~ emigrants from other countries, 
by g1vrng the power exclusively to Congress, we cannot fail 
to sec that they could never have left with the States a much 
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more important power-that is, the ·power o~ transforming 
into citizens a numerous class of persons, who m that charac~ 
ter would be much more daM.gerous to the peace and safety 
of a large portion of the Union, than· the few foreign~rs ~ne 
of the States might improperly naturalize. The Constitution 
upon its adoption obviously to?k from the Stat~s. all p~nver by 
any subsequent legislation to mtroduce as a citizen mto the 
political family of the 1:J'nited St~tes any one, no ma~t.er where 
he was born or what mwht be his character or condit10n; and 
it gave to C~ngress the 

0

power to confer this character upon 
those only who were born outside of the dominions of. the 
United States. And no law of a State, therefore, passed smce 
the Constitution was adopted, can give any right of citizenship 
outside of its own territory. 

JA clause similar to the one in the Constitution, in relation 
to the rights and immunities of citizens of one State in the 
other States, was contained in the Articles of Confederation. 
But there is a difference of language, which is worthy of · 
note. The provision in the Articles of Confederation was, . 
"that the free inhabitants of each of the States, paupers, 
vagabonds, and fugitives from justice, excepted, should be 
entitled to all the privileges and immunities of free citizens 
in the several States." · 

It will be observed, that under this Confederation, each 
State had the ri$ht to decide for itself, and in its own 
tribunals, whom it would acknowledge as a free inhabitant 
of another State. The term free inhabitant, in the generality 
of its terms, would certainly include one of the African race 
who had been manumitted. But no example, we think, can 
be found of his admission to all the privileges of citizenship in 
any State of the Union after these Articles were formed, and 
while ~hey continued in force. And, notwithstanding the 
generality of the words "free inhabitants," it is verv clear 
that, according to their accepted meanin~ in that day, they · 
did not include the African race, whether free or not: for the 
fifth section of the ninth article provides that Congress should 
have the power "to ag'l'ee upon the number of land forces t.o · 

. be raised, and to make requisitions from each State for its 
quota in proportion to the number of white inhabitants in such 
State, which requisition should be binding." 

·Words co_uld hard~y ?av? been used which more strongly 
mark the lme of d1stmct10n between the citizen and the 
subject; the free and the su~jugated races. The latter were 
not even counted when the inhabitants of a State were to be 
embo~ied in proportion to ita numbers for the general defence. 
And it cannot for a moment be supposed, that a class of 
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persons thus separated and rejected from those who formed 
the sovereignty of the States, were yet intended to be included 
under the words "free inhabitants," in the preceding article, 
to whom privileges and immunities were so carefully secured 
in every State. 

But although this clause of the Articles of Confederation is 
the same in principle with that inserted in the Constitution, · 
yet the comprehensive word inhabif1J,nt, which might be con. 
strued to include an emancipated slave, is omitted; and the 
privilege is confined to C'itjzens of the State. And this altera-
tion in words would hardly have been made, unless a different 
meaning was intended to be conveyed, or a possible doubt 
removed. The just and fair inference is, that as this privilege 
was about to be placed under the protection of the General 
Government, and the words expounded by its tribunals, and 
all power in relation to it taken from the State and its courts, 
it was deemed prudent to describe with precision and caution 
the persons to whom this high privilege was given-and the 
word citizen was on that account substituted for the words free 
inhabiwnt. The word citizen excluded, and no doubt intended 
to exclude, foreigners who had not become citizens of some 
one of the States when the Constitution was adopted; and· 
also every description of persons who were not fully recognised 
as citizens in the several States. This, upon any fair construe. 
ti.on of the instruments to which we have referred, was 
evidently the object and purpose of this chanO'e of words. 

To all this mass of proof we have still to add, that Congress · 
has repeatedly legislated upon the same construction of the 
Constitution that we have given. Three laws, tv.;o of \vhich 
were passed almost immediately after the Government went 
into operation, ·will be abundantly sufficient to show this. 
The two first arc particularly worthy of notice, because many 
of the men who assisted in framing the Constitution, and took 
an actiye part in procuring its adoption, were then in the halls · 
of legislation, and certainly understood what they meant when. 
they used the words "people of the United States" and 
"citizen" in that well-consi:dered instrument. 

"The first of these acts is the naturalization law, v;hich was 
passed at the second session of the first Congress, March 26, 
1790, and confines the right of becoming citizens "to alieM 
bein.,r7 free white persons." · 

-Now, the Constitution does not limit the power of Cong-ress 
in this respect to white persons. And they may, if they think 
proper, authorize the naturalization of any one, of any color, 
who was born under allegiance to another Government. But 
the language of the law above quoted, shows t_hat citizenship 
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at that time was peifectly understood .to be confined t? tho 
white race; and that they alone constituted the sovereignty 
in the Government. 

Con0'1·css mi(J'ht as we before said, have authorized the nat
0 "' ' l' d... .uralization of Indians, because they were a iens an 1ore1.s-ners. 

But in their then untutored and savage state, no one would have 
tho~O'ht of admitting them as citizens in a civilized community. 
And

0 
moreover, the atrocities they had but recently committed, 

whe~ they were the allies of Great Britain in the Revolutionary 
war, were yet fresh in the recollection of the. people of the 
United States, and they were even then guardmg themselves 
a!minst the threatened renewal of Indian hostilities. No one 
sgpposed then that any Indian would ask for, or was capable of 
enjoying, the privileges of an Amencan citizen, and the word 
white was not used with any particular reference to them. 

Neither was it used with any reference to the African race 
imported into or born in this country; because Congress had 
no power to naturalize them, and therefore there was no n0
cessity for using particular words to exclude them. ·· 

It would seem to have been used merely because it followed 
out the line of division which the Constitution has drawn be
tween the citizen race, who formed and held the Government, 
antl the African race, which they held in sul~ection and slavery, 
and governed at their own pleasure. 

Ancther of the early laws of which we have spoken, is the 
first militia law, which was passed in 1792, at the first session 
of the second Congress. The language of this law is equally 
plain anu significant with the one just menti0ned. It directs 
that every "free able-bodied white male citizen" shall be en
rolled in the militia. The word u;hite is evidently used to ex
clude the African race, and the word "citizen" to exclude 
unnaturalized foreigners; the latter forminO' no part of the 
sovereignty, owing it nf> allegiance, and th~refore under no 
obligation to defend it. The African race, h·nvever born in 
the country, did owe allegiance to the Government: whether 
they were slave or free; but it js repudiated, and rejected 
from the duties and obligations of citizenship in marked lan
guage. 

The third act to which we have alluded is even sti.Jl more 
decisive; it was passed as late as 1813 {2 Stat. 80!) ) and it 
provides: H That from and after the ter~ination ~f t];e war in 
~hich the United States are now engaged with Great Britain, 
it shall not be lawful to emplc1y, on board of any public or 
priva~ yessels of the U_nited States, any person or persons ex
cept citizens of the Umted States, or persons of c:il0r native3 
of the United States. ' 
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Ilere the line of distinction is drawn in express words. Pet•, 
sons of color, in the judq-ment of Congress, were not included ·... 
in the word citizemi, and they are described as another and 

· different class of persons, and authorized to be employed, if 
born in the United States. 

And even as late as 1820, (chap. 104, sec. 8,) in the charter 
to the city of ·washington, the corporation is authorized "to 
restrain and prohibit the nightly and other disorderly meet
ings of slaves, free negroes, and mulattoes," thus associating 
them together in its legislation; and after prescribing the pun
ishment that may be inflicted on the slaves, proceeds in the 
following words: "And to punish such free negroes and mu
bttoes by penalties not exceeding twenty dollars for any one 
offence; and in case of the inability of any such free negro or 
mulatto to pay any such penalty and cost thereon, to cause 
him or her to be confirn,d to labor for any time not exceeding 
six calendar months." And in a subsequent part of the•same 
section, the act authorizes the corporation "to prescribe the 
terms and conditions upon which free negroes and mulattoes 
may reside in the city." 

This law, like the laws of the States, shows that this class 
of persons were governed by special legislation directed ex
pressly to them, and always connected with provisions for the 
government of slaves, and not with those for the government 
of free white citizens. And after such an uniform course of 
legislation as we have stated, by the colonies, by the States, 
and by Congress, running through a period of more than a 
century, it would seem that to call persons thus marked and 
stigmatized, "citizens" of the United States, "fellow-citizens," 
a constituent part of the soverei()"nty, would be an abuse of 
terms, and not calculated to exalt the character of an Ameri
can citizen iri the eyes of other nations. 

The conduct of the Executive Department of the Govern
ment has been in perfect harmony upon this subject with this 
course of legislation. The question was brought officially be
fore the late ·William ·wirt, when he was the Attorney Gen
eral of the United States, in 1821, and he decided that the 
words "citizens of the United States" were used in the acts 
of Congress in the same sense as in the Constitution; and that 
free persons of color were not citizens, within the meaning of 
the Constitution and laws; and this opinion has been confirmed 
by that of the late Attorney General, Caleb Cushing, in a re
cent case, and acted upon by the Secretary of State, who re
fused to grant passports to them as "citizens of the United 
States." 

But it is said that a person may be a citizen, and entitled to 
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thl\t character, although he does not possess all the rig-hts 
which may belong to other citizemi; as, for example, the right 
to vote or to hold particular offices; and that yet, when he 
goes into another State, he is entitled to be r~co~nised there 
as a citizen althou""h the State may measure his rights by the 
rights whi~h it all~vs to persons of .a like chara_ctcr or cl~~s 
resident in the State, and refuse to him the full rights of citi
zenship. . . . 

This ar""ument overlooks the language of the prons10n m 
the Constitution of which we are speaking. 

Undoubtedly, a person may be a citizen, that is, a member 
of the community 'vho form the sovereignty, although he ex
ercises no share of the political power, and is incapacitated 
from holding particular offices. 'Vomen and minors, who 
form a part of the political. family, cannot vote; and when a 
property qualification is required to vote or hold a particular 
office, those who have not the necessary qualification cannot 
vote or hold the office, yet they are citizens. 

So, too, a person may be entitled to vote by the law of the 
State, who is not a citizen even of the State itself. And in 
some of the States of the Union foreigners not naturalized are 
allowed to vote. And the State may give the right to free 
negroes and mulattoes, but that does not make them citizens 
of the Stat{), and still less of the United States. And the pro
vision in the Constitution giving privileges and immunities in 
other States, docs not apply to them. 
· Neither does it apply to a person who, being the citizen of a , 
State, migrates to another State. · For then he becomes sub
ject to the laws of the State in which he lives, and he is no 
longer a citizen of the State from which he removed. And 
th0 State in which he resides may then, unquestionably, de
termine his status or condition, and place him amono- the class 
of pers~ns who are not recognised as citizens, but 

0
belong to 

an mfer10r and subject race; and may deny him the privileo-etJ 
and immunities enjoyed by its citizens. 0 

. :i:ut ~o far as. me~e rights of person are concerned, the pro- . 
v1s10n m quest10n is confined to citizens of a State who are 
temporarily in another State without taking up their residence · 
t?ere. It giyes them no P?litical rights in the State, as to vo
tmg or holdmg office, or m any other respect. For a citizen 
of one State h~ no right to participate in the government of 
another. But if he ranks as a citizen in the State to which he 
belongs, within the meaning of the Constitution of the United 
Sta_tes, then, wh~never he goes into another State, the Consti
tu!i~n clothes ~1m, as. t.o the ;ights of person, with all the 
pnvileges and immumties which belong to citizens of the 
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State. And if persons of the African race are citizens of a 
State, and of the United States, they would be entitled to all 
of these privilegos and immunities in every State, and the 
State could not restrict them; for they would hold these priv
ileges and immunities under the paramount authority of the 
Federal Government, and its courts would be bound to main
tuin and enforce them, the Constitution and laws of the State 
to the contrary notwithstanding. And if the States could 
limit or restrict them, or place the party in an inferior grade, 
this clause of the Constitution would be unmeaning, and could 
have no operation; and would give no rights to the citizen 

· when in another St:;ite. Ile would have none but what the 
State itself chose to allow him. This is evidently not the con
struction or meaning of the clause in question. It guaranties 
rights to the citizen, and the State cannot withhold them. 
And these rights are of a character and would lead to conse
quences which make it absolutely certain that the African 
race were not included under the name of citizens of a State, 
and 'vere not in the contemplation of the framers of the Con
stitution when these privileges and immunities were provided 
for the protection of the citizen in other States. 

The case of Legrand v. Darnall (2 Peters, 664) has been 
referred to for the purpose of showing that this court has de
cided that the descendant of a slave may sue as a citizen in a 
court of the United States; but the case itself shows that the 
question did not arise and could not have arisen in the case. 

It appears from the report, that Darnall was born in Mary
land, and was the son of a white man by one of his slaves, and 
his father executed certain instruments to manumit him, and 
devised to him some landed property in the State. This prop
erty Darnall afterwards sold to Legrand, the appellant, who 
gave his notes for the purchase-money. But becoming after
wards apprehensive that the appelle~ had not been eman
cipated according to the laws of Maryland, he refuE.ed to pay 
the notes until he could be better satisfied as to Darnall's 
right to convey. Darnall, in the mean time, had taken up his 
residence in Pennsylvania, and brought suit on the notes, and 
recovered judgment in the Circuit Court for the district of 
Maryland. 

The 'vhole proceeding, as appears by the report, was an am
icable one; Legrand berng perfectly willing to pay the money, 
if he could obtain a title, and Darnall not wishing him to pay 
unless he could make him a good one. In point of fact, the 
whole proceedinO" was under the direction of the counsel who 
argued the case fur the ap:pellee, who wai'l the mutual friend of 
the parties, and confided m by both of them, and whose only 
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object was to have the rights of both parties establ!shcd by ju
dicial decision in the most speedy ~nd. least expe.ns1_ve _m~nner. 

J.egrand, therefore, raised no obJechon to tl_ie JUrisd1c!wn of 
the court in the suit at law, because he was lnmself anxious to 
obtain the judgment of the court upon his title. Consequently, 
there was nothin"' in the record before the court to show that 
Darnall was of Af'i'ican descent, and the usual judgment and 
award of execution was entered. And Legrand thereupon filed 
his bill on the equity side of the Circuit Court, stating that 
Darna11 was born a slave, and had not been legally emancipa
ted and could not therefore take the land devised to him, nor 
make Legrand a good title; and praying an injunction to re
strain Da~nall from proceeding to execution on the judgment, 
which was granted. Darnall answered, averring in his answer 
that he was a free man, and capable of conveying a good title. 
Testimony was taken on this point, and at the hearing tho 
Circuit Court was of opinion that Darnall was a free man and 
his title good, and dissolved the injunction and dismissed the 
bill; and that decree was affirmed here, upon the appeal of 
Legrand. · 

Now, it is difficult to imagine how any question about tho 
citizenship of Darnall, or his right to sue in that character, can 
be supposed to have arisen or been decided in that case. The 
fact that he was of African descent was first brought before 
the court upon the bill in equity. The suit at law had then 
passed into judgment and award of execution, and the Circuit 
Court, as a court of law, had no longer any authority over it. 
It was a vali.d and legal judgment, which the court that ren
dered it had not the power to reverse or set aside. And unless 
it .had .jurisdiction as a court of equity to restrain him from 
usmg its process as a court of law, Darnall, if he thought 

·proper, would have been at liberty to proceed on his judgment, 
a_nd c?mpel t~e payment of the mone)'.", although the a~lega
t~ons m the bill were true, and he was mcapable of makmg a 
title. No o!her court coul? have el?joined him, for certainly 
no State eqmty court could rnterfere m that way with the judg
ment of a Circuit Court of the United States. 

B.ut .th~ C:ir~uit Cour! as a court of equity certainly had 
eqmty JUnsdict10n over 1ts own judgment as a court of law, 
without regard to the character of the paiiies · and had not 
only_ th~ right:, but it was its duty-no matter' who were the 
partws 1r; the JUdgme_nt-~o prevent them from proceeding to 
enforce it by execution, if the court was satisfied that the 
money was not j.ustly and equitably due. The ability of Dar
n~ll !o convey did not depend upon his citizenship, but upon 
his title to freedom. And if he.was free, he could hold and 
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convey property, by the laws of Maryland, although he was 
not a citizen. But if he was by law still a slave, he could not. 
It was therefore the duty of the court, sitting as a court of 
equity in the latter case, to prevent him from using its process, 
as a court of common law, to compel the payment of the pur
chase-money, when it was evident that the purchaser must 
lose the land. But if he was free, and could make a title, it 
was equally the duty of the court not to suffer Legrand to 
keep the land, and refuse the payment of the money, upon the 
ground that Darnall was incapable of suiI$ or being sued as a 
citizen in a court of the United States. Tile character or citi
zenship of the parties had no connection with the question of 
jurisdiction, and the matter in dispute had no relation to the 
citizenship of Darnall. Nor is such a question alluded to in 
the opinion of the court. 

-Besides, we are by no means prepared to say that there are 
not many cases, civil as well as criminal, in which a Circuit 
Court of the United States may exercise jurisdiction, although 
one of the African race is a party; that broad question is not 
before the court. The question with which we are now deal
ing is, wbethe:- a person of the African race can be a citizen 
of the United States, and become thereby entitled to a special 
privilege, by virtue of his title to that character, and which, 
under the Constitution, no one but a citizen can claim. It is 
manifest that the case of Legrand and Darnall has no bearing 
on that question, and can have no application to the case now 
before the court. 

This case, however, strikingly illustrates the consequences 
that would follow the construction of the Constitution which 
would give the power contended for to a State. It would in 
effect give it also to an individual. For if the father of young 
Darnall had manumitted him in his lifetime, and sent him to 
reside in a State which recognised him as a citizen, he might 
have vi'>ited and sojourned in Maryland when he pleased, and 
as long as he pleased, as a citizen of the United States; and 
the State oflirers and tribunals would be compelled, by the 
paramount authority of the Constitution, to receive him and 
treat him as one of its citizens, exempt from the laws and 
police of the State in relation to a person of that description, 
and allow him to enjoy all the rights and privileges of citizen
ship, without respect to the laws of Ma9·land, although such 
laws were deemed by it absolutely essential to its own safety. 

The only two provisions which point to them and include 
them, treat them as property, and make it the duty of the 
Government to protect it; no other power, in relation to this 
race, is to be found in the Constitution; and as it is a Govern



32 SUPREME COURT. 

OPINION OF THE Covar.] Dred Scott v. Sanrlford. 

ment of special delegated .PO~'ers, n'o autl;ority beyond these 
two provisions can be coustitut10nally.exercise.d. The Govern
ment of the United States had no right to mterfore for any 
other purpose but that of protecting the rights of the _owne:, 
leaving it altogether withothe several States to deal with ~his 
race, whether emancipated o: not, as each State may t~mk 
justice, humanity, and the m~erests and safety of. society, 
require. The States evidently mtended to reserve this power 
exclusively to themselves. 

No one, we presume, supposes that any change in :public 
. opinion or feeling, in relation to this unfortunate race,. m the 

civilized nations of Europe or in this country, should mduce 
the court to give to the words of the Constitution a more 
liberal construction in their favor than they were intended to 
bear when the instrument was framed and adopted. Such an 
argument would be altogether inadmissible in any tribunal 
called on to interpret it. If any of its provisions are deemed 
unjust, there is a mode prescribed in the instrument itself by 
which it may be amended; but while it remains unaltered, it 
must be construed now as it was understood at the time of 
its adoption. It is not only the same in words, but the same 
in meaning, and delegates the same powers to the Govern
ment, and reserves and secures the same rights and rrivileges 
to the citizen; and as long as it continues to exist in its 
present form, it speaks not only in the same words, but with 
the same meaning and intent with which it spoke v.rl1en it 
came from the hands of its framers, and was voted on and 
adopted by the people of the United States. · Any other rule 
of construction would abrogate the judicial character of this 
court, and make it the mere reflex of the popular opinion or 
passion of the day. This court "\Vas not created by the Consti
tution for such purposes. Higher and graver trusts have been 
confided to it, and it must not falter in the path of duty. · 

·what the construction was at that time, we think can hardly 
admit of doubt. \Ve have the lancruage of the Declaration of 
Independei;ice and of the Articles of Confederation, in addition 
to the plam words of the Constitution itself· we have the 
l~gislation of the different States, before, nbout the time, and 
smce, the Comtitution ·was adopted; we have the legislation 
of Congress, from the time of its adoption to a recent period; 
and we have the constant and uniform action of the Executive 
Department, all concurring too-ether, and leadincr to the same 
result: ~nd if anything in relation to the const~uction of the 
Constitution can be regarded as settled it is that which we· 
now give to the word "citizen" and the ~ord "people." 

Arid apon a full and careful consideration of the subject, 
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the court is of opinion, that, upon the facts stated in the plea 
in abatement, Dred Scott was not a citizen of Missouri within 
the meaning of the Constitution of the United States, and not 
entitled as such to sue in its courts; and, consequently, that 
the Circuit Court had no jurisdiction of the case, and that the 
judgment on the pl.ea in abatement is erroneous. 

\Ve are aware that doubts are entertained by some of the 
members of the court, whether the plea in abatement is legally 
before the court upon this writ of error; but if that plea is 
regarded as waived, or out of the case upon any other ground, 
yet the question as to the jurisdiction of the Circuit Court is 
presented on the face of the bill of exception itself, taken by 
the plaintiff at the trial; for he admits that he and his wifo 
were born slaves, but endeavors to make out his title to free
dom and citizenship by showing that they were taken by their 
owner to certain places, hereinafter mentioned, where slavery 
could not by law exist, and that they thereby became free, 
and upon their return to Missouri became citizens of that 
State. 

Now, if the removal of which he speaks did not give them 
their freedom, then by his own admission he is still a slave; 
and whatever opinions may. be entertained in favor of tha 
citizenship of a free person of the African race, no one supposes 
that a slave is a citizen of the State or of the United States. 
If, therefore, the acts done by his owner did not make them 
free persons, he is still a slave, and certainly incapable of suing 
in the character of a citizen. 

The principle of law is too well settled to be disputed, that 
a court can give no judgment for either party, where it has no 
jurisdiction; and if, upon the showing of Scott himself, it 
appeared that he was still a slave, the case ou~ht to have been 
dismissed, and the judgment against him and in favor of the 
defendant for costs, is, like that on the plea in abatement, 
erroneous, and the suit ought to have been dismissed by the 
Circuit Court for want of jurisdiction in that court. 

But, before we proceed to examine this part of the case, it 
mav be proper to notice an objection taken to the judicial au
thority of this court to decide it; and it has been said, that a.s: 
this court has decided against the jurisdiction of the Circuit
Court on the plea in abatement, it has no right to examine any 
question presented by the exception; and that anything it ma,y 
say upon that part of the case will be extra-judicial, and mere· 
~~~~ I .. 

This is a manifest mistake; there can be no doubt as to the 
jurisdiction of this court to revise the judgment of a Circuit 
Court, and to reverse it for any error apparent on the record,.

3 . 
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whether it be the error of giving judgment in a case over 
which it had no jurisdiction, or any other material eITor; and 
this too whether there is a plea in abatement or not. · 

The objection appears to have arisen from confounding writs 
of error to a State court, with writs of error to a Circuit Court 
of the ITnited States. Undoubtedly, upon a writ of error to a 
State court, unless the record shows a case that gives jurisdic
tion, the case must be dismissed for want of jurisdiction in thi$ 
court. And if it is dismissed on that ground, we have no right 
to examine and decide upon any question presented by the bill 
of exceptions, or any other part of the record. But writs of 
error to a State court, and to a Circuit Court of the United 
States, are regulated by different laws, and stand upon entire~ 
ly difierent principles. And in a writ of error to a Circuit 
Court of the United States, the whole record is before this 
court for examination and decision; and if the sum in contro.
versy is large enough to give jurisdiction, it is not only the 
right, but it is the judicial duty of the court, to examine th(} 
whole case as presented by the record; and if it appears upon 
its face that any material error or errors have been committed 
by the court below, it is the duty of this court to reverse the 
·judgment, and remand the case. And certainly an error in 
passing a judgment upon the merits in favor of either party, 
in a case which it was not authorized to try, and over which 
it had no jurisdiction, is as grave an error as a court can com
mit. 

The plea in abatement is not a plea to the jurisdiction of 
this court, but to the jurisdiction of the Circuit Court. And 
it appears by the reco~d before us, that the Circuit Court com
mitte~ an error, in deciding that it had jurisdiction, upon the 
facts m the case, admitted by the pleadinO's. It is the duty of 
the appellate tribunal to correct this erro~; but that could not 
be done by dismissing the case for want of jurisdiction here
for that would leave the erroneous judO'ment in full force, and 
the injured party without remedy. A~d the appellate court 
therefore exercises the power for which alone appellate courts 
are co_nstituted, by reversing the judgment of the court below 
f?r this error .. It exercises its proper and appropriate jurisdic
t10n over the Judgment and proceedings of the Circuit Court, 
as they appear upon the record brought up by the writ of 
error. 

!-'he correction of one error in the c~urt below does not d~ 
J>rive the . appellate court of the power of examining further 
lnto the record, and cor:recting any other material errors which 
m~y have been committed by the inferior court. There is c.er· 

· tamly ll.O rule of law-nor any practice-nor any decitJion of a 
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court-which even questions this power in the appellate tri
bunal. On the contrary, it is the daily practice of this court, 
and of all appellate courts where they reverse the judgment of 
an inferior court for error, to correct by its opinions whatever 
errors may appear on the record material to the case; and they 
have always held it to be their duty to do so where the silence 
of the court might lead to misconstruction or future contro
versy, and the point has been relied on by either side, and 
argued before the court. · 

In the case before us, wehave already decided that the Cir
cuit Court erred in deciding that it had jurisdiction upon the 
facts admitted by the pleadmgs.· And it appears that, in the 
further progress of the case, it acted upon the erroneous prin
ciple it had decided on the pleadings, and gave judgment for 
the defendant, where, upon the facts admitted in the excep
tion, it had no jurisdiction. . 

We are at a loss to understand upon what principle of law, 
applicable to appellate jurisdiction, it can be supposed . that 
this court has not judicial authority to correct the last-men
tioned error, because they had before corrected the former; or 
by what process of reasoning it can be made out, that the error 
of an inferior court in actually pronouncing judgment for one 
of the parties, in a case in which it bad no jurisdiction, cannot 
be looked into or corrected by this court, because we have de

, cided a similar question presented in the pleadings. The last 
point is distinctly presented by the facts contained in the plain
tiff's own bill of exceptions, which he himself brings here by 
this writ of error. It was the point which chiefly occupied the 
attention of the counsel on both sides in the argument-and 
the judgment which this court must render upon both errors 
is precisely the same. It must, in each of them, exercise juris
diction over the judgment, and reverse it for the errors com

. mitted by the court below; and issue a mandate to the Circuit 
Court to conform its judgment to the opinion pronounced by 
this court, by dismissing the case for want of jurisdiction in 
the Circuit Court. This is the constant and invariable pra-0
tice of this court, where it reverses a judgment for want of 
jurisdiction in the Circuit Court. 

It can scarcely be necessary to pursue such a question fur
ther. The want of jurisdiction in the court below may- appear 
on the record· without any plea in abatement. This is fa
miliarly the case where a court of . chancery has exercised 
jurisdiction in a case where the plaintiff had a plain and ade
quate remedy at law, and it so appears b;y- the transcript when 
brought here by appeal. So also where it appears that a court 
of admiralty has exercised jurisdiction in a case belonging ex
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elusively to a court of common law. In these cases thpre is 
no plea in abatement. And for the sar:ie .re~so:i, a:id upon 
the same principles, where the defect of JUrisd1c~10n IS patent 
on the record, this court is bound to reverse the .Judgment, al
though the defendant has not pleaded in abatement to the 
jurisdiction of the inferior court. 

The cases of Jackson v. Ashton and of Capron v. Van Noor
den to which we have referred in a previous part of this opin
ion,' are directly in point. In the last-m~ntion~d c~se, Capron 
brought an action against Van N oorden m a Circmt Court of 
the United States, without showing, by the usual ave rm en ts 
of citizenship, that the court had jurisdiction. There was no 
plea in abatement put in, and the parties went to trial upon 
the merits. The court gave judgment in favor of the defend
ant with costs. The plaintiff thereupon brought his writ of 
error, and this court reversed the judgment given in favor of 
the defendant, and remanded the case with directions to dis
miss it, because it did not appear by the transcript that the 
Circuit Court had jurisdiction. 

The case before us still more strongly imposes upon this 
court the duty of examining whether the court below has not 
committed an error, in taking jurisdiction and giving a judg
ment for costs in favor of the defendant; for in Capron v. Van 
Noorden the judgment was reversed, because it did not appear 
that the parties were citizens of different States. They might 
or might not be. But in this case it does appear that the 
plaintiff was born a slave; and if the facts upon which he 
relies have not made him free, then it appears affirmatively 
on the record that he is not a citizen, and consequently his 
suit against Sandford was not a suit between citizens of 
different States, and the court had no authority to pass any 
judgment between the parties. The suit ought, in this view 
of it, to have been dismissed by the Circuit Court, and its 
judgment in favor of Sandford is erroneous, and must be 
reversed. 

· It is true that the result either way, by dismissal or by a judg

ment for the defendant, makes very little, if any, difference in 

a pecuniary or personal point of view to either party. But 
the fact. tha~ the result 'Yould be very nearly the same to the 
parties 1!1 e~ther form ofJ~dgme~t, would not justify this court 
m sanct1onmg an error m the Judgment which is patent on 
the record, and which, if sanctioned, might be drawn into 
precedent, and lead to serious mischief and injustice in some 
future suit. · · 

We proceed, therefore, to inquire whether th~ facts relied 
on by the plaintiff entitled him to his freedom. 
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The case, as he himself states it, on the record brought here 
by his writ of error, is this: . 

The plaintiff was a negro slave, belonging to Dr. Emerson, 
who was a surgeon in the army of the United States. In the 
year 1834, he took. the plaintiff from . the State of :Missouri 
to the military post at Rock Island, in the State of Illi
nois, and held him there as a slave until the month of April 
or May, 1836. At the time last mentioned, said Dr. Em
erson removed the plaintiff from said military post at Rock 
Island to the military post at Fort Snelling, situate on the 
west bank of the Mississippi river, in the Territory known as 
Upper Louisiana, acquired by the United States of France, 
and situate north of the latitude of thirty-six degrees thirty 
minutes north, and north .. of the State of Missouri. Said Dr. 
Emerson held the plaintiff in slavery at said Fort Snelling, 
from said last-mentioned date until the year 1838. 

In the year 1835, Harriet, who is named in the second count 
of the plaintiff's declaration, was the negro slave of Major 
Taliaferro, who belonged to the army of the United States. 
In that year, 1835, said Major Taliaferro took said Harriet to 
said Fort Snelling, a military post, situated as hereinbefore 
stated, and kept her there as a slave until the year 1836, and 
then sold and delivered her as a slave, at said Fort Snelling, 
unto the said Dr. Emerson hereinbefore named. Said Dr. Em
erson held said Harriet in slavery at said Fort Snelling until 
the year 1838. 

In the year 1836, the plaintiff and Harriet intermarried, 
at Fort Snelling, with the consent of Dr. Emerson, who then 
claimed to be their master and owner. Eliza and Lizzie, 
named in the third count of the plaintiff's declaration, are the 
fruit of that marriage. Eliza is about fourteen years old, and 
was born on board the steamboat Gipsey, north of the north 
line of the State of Missouri, and upon the river Mississippi. 
Lizzie is about seven years old, and was born in the State of 
Missouri, at the military post called Jefferson Barracks. 

In the year 1838, said Dr. Emerson removed the plaintiff 
and said Harriet, and their said daughter Eliza, from said Fort 
Snelling to the State of Missouri, where they have ever since 
resided. · 

Before the commencement of this suit, said Dr. Emerson 
sold and conveyed the plaintiff, and Harriet, Eliza, and Lizzie, 
to the defendant, as slaves, and the defendant has ever since 
claimed to hold them, and each of them, as slaves. 
~n comiidering this part of the controversy, two questions 

arise: 1. Wars he, together with his family, free in Missouri by 
reason of the stay in the territory of the United States herein. 
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before mentioned? And 2. If they were not, is Scott himself 
free by reason of his removal to Rock Island, in the State of 
Illinois, as stated in the above admissions? 

We proceed to examine the first question. 
The act of Con O"ress; upon which the plaintiff relies, declares 

that slavery and i~voluntary servitude, except as a punishment 
for crime, shall be forever prohibited in all that part of the 
territory ceded by France, under the name of Louisiana, which 
lies north of thirty-six degrees thirty minutes north latitude, 
and not included ·within the limits of Missouri. And the 
difficulty which meets us at the threshold of this part of the 
inquiry is, whether Congress was authorized to pass this law 
under any of the powers granted to it by the Constitution; 
for if the authority is not siven by "that instrument, it is the 
duty of this court to declare it void and inoperative, and 
incapable of conferring freedom upon any one who is held as 
a slave under the laws of any one of the States. 

The counsel for the plaintiff has laid much stress upon that 
article in the Constitution which confers on Congress the 
power "to dispose of and make all needful rules and regula
tions respecting the territory or other property belonging to 
the United States;" but, iri the judgment of the court, that 
provision has no bearing on the present controversy, and the 
power there given, whatever it may be, is confined, and was 
mtended to be confined, to the territory which at that time 
belonged to, or was claimed by, the United States, and was 
within their boundaries as settled by the treaty with Great 
Britain, and can have no influence upon a territory afterwards 
acquired from a foreign Government. It was a special provi
sion for a known and particular territory, and to meet a 
present emergency, and nothing more. 

A brief summary of the history of the times, as well as the 
careful and measured terms in which the article is framed, 
will show the correctness of this proposition. 

It will be remembered that, from the commencement of the 
Revolutionary war, serious difficulties existed between the 
States, in relation to the disposition of large and unsettled 
territories which were included in the chartered limits of some 
of the States. And some of the other States, and more 
especially Maryland, which had no unsettled lands, insisted 
that as the unoccupied lands, if wrested from Great Britain, 
would owe their preservation to the common purse and the 
common sword, the money arising from them ou()"ht to be 
applied in just proportion among the several States to pay the 
expenses of the war, and ought not to be appropriated to the 
use of the State in whose chartered limits they might happen 
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to lie, to the exclusion of the other States, by whose combined 
efforts and common expense the territory was defended and 
preserved against the claim of the British Government. 

These difficulties caused much uneasiness during the war, 
while the issue was in some degree doubtful, and the future 
boundaries of the United States yet to be defined by treaty, if 
we achieved our independence. 

The majority of the Congress of the Confederation obviously 
concurred in opinion with the State of Maryland, and desired 
to obtain from the States which claimed it a cession of this 
territory, in order that Congress might raise money on this 
security to carry on the war. This appears by the resolution 
passed on the 6th of September, 1780, strongly urging the 
States to cede these lands to the United States, both for the 
sake of peace and union among themselves, and to maintain 
the public credit; and this was followed by the resolution of 
October 10th, 1780, by which Congress pledged itself, that if 
the lands were ceded, as. recommended by the resolution above 
mentioned, they should be disposed of for the common benefit 
of the United States, and be settled and formed into distinct 
republican States, which should become members of the Fed
eral Union, and have the same rights of sovereignty, and free
dom, and independence, as other States. 

But these difficulties became much more serious after peace 
took place, and the boundaries of the United States were estab
lished. Every State, at that time, felt severely the pressure 
of its war debt; but in Virginia, and some other States, there 
were large territories of unsettled lands, the sale of which 
would enable them to discharge their obligations without 
much inconvenience; while other States, which had no such 
resource, saw before them many years of heavy and burden
some taxation; and the latter insisted, for the reasons before 
stated, that these unsettled lands should be treated as the 
common property of the States, and the proceeds applied to 
their common benefit. 

The letters from the statesmen of that day will show how 
much this controversy occupied their thoughts, and the dan
gers that were apprehended from it. It was the disturbing 
element_ of the time, and fears were entertained that it might 
dissolve the Confederation by which the States were then 
united. 

These fears and dangers were, however, at once removed, 
when the State of Virginia, in 1784, voluntarily ceded to the 
United States the immense tract of country lying northwest 
of the river Ohio, and which was within the acknowledl?"ed 
limits of the State. The only object of the State, in making 
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this cession, was to put an end to the threatening" and exciting 
controversy, and to enable the Congress of that time to dispose 
of the lands, and appropriate the proceeds as a common fund 
for the common benefit of the States. It was not ceded, be
cause it was inconvenient to the State to hold and govern it, 
nor from any expectation that it could be better or more con
veniently governed by the United States. 

The example of Virginia was soon afterwards followed by 
other States, and, at the time of the adoption of the Constitu
tion, all of the States, similarly situated, had ceded their un
appropriated lands, except North Carolina and Georgia. The 
main object for which these cessions were desired and made, 
was on account of their money value, and to put an end to a 
dangerous controversy, as to who was justly entitled to the 
proceeds when the lands should be sold. It is necessary to 
bring this part of the history of these cessions thus distinctly 
into view, because it will enable us the better to comprehend 
the phraseology of the article in the Constitution, so often re
ferred to in the argument. 

Undoubtedly the powers of sovereignty and the eminent 
domain were ceded with the land. This was essential, in order 
to make it effectual, and to accomplish its objects. But it 
must be remembered that, at that time, there was no Govern
ment of the United States in existence with enumerated and 
limited powers; what was then called the United States, were 
thirteen separate, sovereign, independent States, which had 
entered into a league or confederation for their mutual protec
tion and advantage, and the Congress of the United States was 
composed of the representatives of these separate sovereign
ties, meeting together, as equals, to discuss and decide on 
certain measures which the States) by the Articles of Confed
eration, had agreed to submit to their decision. But this Con
federation had none of the attributes of sovereignty in legisla
tive, executive, or judicial power. It was little more than a 
congress of ambassadors, authorized to represent separate 
nations, in matters in which they had a common concern. 

It was this Congress that accepted the cession from Virginia. 
Ther had no power to accept it under the Articles of Confed
erat10n. But they had an undoubted right, as independent 
sovereignties, to accept any cession of territory for their com
mon benefit, which all of them assented to; and it is equally 
clear, that as their common property, and having no superior 
to. c?ntrol them, they had the right to exercise absolute do
m1mon over it, subject only to the restrictions which Virginia 
ha;d imposed in her act of cession. There was, as we have 
said, no Government of the United States then in existence 
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with special enumerated and limited powers. The territory 
belon(J"ed to sovereignties, who, subject to the limitations above 
menti~ned, had a right to establish any form of government 
they pleased, by compact or treaty among themselves, and to 
regulate ri.ghts of person and rights of property in the territory, 
as they might deem proper. It was by a Congress, represent
ing the authority of these several and separate sovereignties, 
and acting under their authority and command, (but not from 
any authority derived from the Articles of Confederation,) that 
the instrument usually called the ordinance of 1787 was adopt
ed; regulating in much detail the principles and the laws by 
which this territory should be governed; and among other 
provisions, slavery is prohibited in it. "\Ve do not question the 
power of the States, by agreement among themselves, to pass 
this ordinance, nor its obligatory force in the territory, while 
the confederation or league of the States in their separate sov
ereign character continued to exist. · 

This was the state of things when the Constitution of the 
United States was formed. The territory ceded by Virginia 
belonged to the several confederated States as common prop
erty, and they had united in establishing in it a system of gov
ernment and jurisprudence, in order to prepara it for admis
sion as States, according to the terms of the cession. They 
were about to dissolve this federative Union, and to surrender 
a portion of their independeut sovereignty to a new Govern
ment, which, for certain purposes, would make the people of 
the several States one people, and which was to be supreme 
and controlling within its sphere of action throughout the 
United States; but this Government was to be carefully limit
ed in its powers, and to exercise no authority beyond those 
expressly granted by the Constitution, or necessarily to be 
implied from the language of the instrument, and the objects 
it was intended to accomplish; and as this league of State" 
would, upon the adoption of the new Government, cease tc 
have any power over the territory, and the ordinance they hau 
agreed upon be incapable of execution, and a mere nullity, it 
was obvious that some provision was necessary to give the new 
Government sufficient power to enable it to carry into effect 
the objects for which it was ceded, and the compacts and 
agreements which the States had made with each other in the 
exercise of their powers of sovereignty. It was necessary that 
the lands should be sold to pay the war debt; that a Govern
ment and system of jurisprudence should be maintained in it, 
to protect the citizens of the United States who should migrate 
to the territory, in their rights of person and of property. It 
was also· necessary that the new Government, about to be 
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adopted, should be authorized. to nrnintai~ the claim of ~he 
United States to the unappropriated lands m North Carolma 
and Gcorofa which had not then been ceded, but the cession 
of which bw;s confidently anticipated upon some terms that 
would be arranged between the General Government and 
these two States. And, moreover, there were many articles 
of value besides this property in land, such as arms, military 
stores, munitions, and ships of war, which were the common 
property of the States, when acting in their independent char
acters as confederates, which neither the new Government nor 
any one else would have a right to take possession of, or con
trol, without authority from them; and it was to place these 
things under the guardianship and protection of the new Gov
ernment, and to clothe it with the necessary powers, that the 
clause was inserted in the Constitution which gives Congress 
the power "to dispose of and make all needful rules and reg
ulations respecting the territory or other property belonging 
to the United States." It was intended for a specific purpose, 
to provide for the things we have mentioned. It was to trans
fer to the new Government the property then held in common 
by the States, and to give to that Government power to apply 
it to the objects for which it had been destined by mutual 
agreement among the States before their league was dissolved. 
It applied only to the property which the States held in com
mon at that time, and has no reference whatever to any terri
tory or other property which the new sovereignty might after
wards itself acquire. 
· The language used in the clause, the arrangement and com
bination of the powers, and the somewhat unusual phraseology 
it uses, when it speaks of the political power to be exercised 
in the government of the territory, all indicate the design 
and meaning of the clause to be such as we have mentioned. 
It does not speak of any territory, nor of Territories, but uses 
language which, according to its legitimate meaning, points to 
a particular thing. The power is given in relation only to the 
territory of the United States-that is, to a territory then in 
existence, and then known or claimed as the territory of the 
United States. It begins its enumeration of powers by that 
of disposing, in other words, making sale of the lands, or rais
ing money from them, which, as we have already said 'was the 
main object of the cession, and which is accordingl/tna :first 
thi:ig provided for. in the .article., It then gives : th~< power 
whwh was necessar1ly associated with the disptisithmLand i\sale 
of the !ands-that _is, the pow.er of making''ri~edfi.i:~ ~ufosi:tmd 
r~gulat10ns respect1!1g the terntory. And whatl!vel'l·rcortstruc
tion may now be given to these words, every ona; weLthh1k, 
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must a<lmit that they are not the words usually employed by 
statesmen in givin~ supreme power of legislation. They are 
certainly very unlike the words used in the power granted to 
leO"islate over territory which the new Government might af
te~vards itself obtain by cession from a State, either for its 
seat of Government, or for forts, magazines, arsenals, dock 
yards, and other needful buildings. . 

And the same power of making needful rules respecting the 
territory is, in precisely the same language, applied to the other 
property belonging to the United States-associating the power 
over the territory in this respect with the power over movable 
or personal property-that is, the ships, arms, and munitions 
of war, which then belonged in common to the State sover
eignties. And it will hardly be said, that this power, in rela
tion to the last-mentioned objects, was deemed necessary to be 
thus specially given to the new Government, in order to au
thorize it to make needful rules and reg·ulations respecting the 
ships it might its(llf build, or arms and munitions of war it 
might itself manufacture or provide for the public service. . 

No one, it is believed, would think a 'moment of deriving 
the power of Congress to make needful rules and regulations 
in relation to property of this kind from this clause of the 
Constitution. Nor can it, upon any fair construction, be ap
plied to any property but that which the new Government was 
about to receive from the confederated States. And if this be 
true as to this property, it must be equally true and limited as 
to the territory, which is so carefully and precisely coupled 
with it-and like it referred to as property in the power grant
ed. The concluding words of the clause a12pear to render this 
construction irresistible; for, after the provisions we have men
tioned, it proceeds to say, "that nothing in the Constitution 
shall be so construed as to prejudice any claims of the United 
States, or of any particular State." 

Now, as we have before said, all of the States, except North 
Carolina and Georgia, had made the cession before the Consti
tution was adopted, according to the resolution of Congress of 
October 10, 1780. The claims of other States, that the unap
propriated lands in these two States should be applied to the 
common benefit, in like manner, was still insisted on, but re
fused by the States. And this member of the clause in ques
tion·evidently applies to them, and can apply to nothing else. 
It was to exclude the conclusion that either party, by adopting 
the Constitution, would surrender what they deemed their 
rights. And when the latter provision relates so obviously to 
the unappropriated lands not yet ceded by the States, and the 
first clause makes provision for those then actually ceded, it is 
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impossible, by any just rule of constru~tioi;i, to rn:ike the ~rst 
provision general, and extend to all territories, which the ] ed
eral Government might in any way afterwards acquire, _when 
the latter is plainly and unequivocally confined to a particu!ar 
territory; which was a part of the same controversy, and ~n
volved in the same dispute, and depended upon the same prm
ciples. The union of the two provisions in the same clause 
shows that they were kindred subjects; ~n~ that t~e '.vhole 
clause is local, and relates only to lauds, withm the hm1ts of 
the United States, which had been or then were claimed by a 
State· and that no other territory was in the mind of the fra
mers'of the Constitution, or intended to be embraced in it. 
Upon any other construction it would be impossible. to ac
count for the insertion of the last provision in the place where 
it is found, or to comprehend why, or for what object, it was 
associated with the previous provision. · 

This view of the subject is confirmed by the manner in 
which the present Government of the U nite!l States dealt with 
the subject as soon as it came into existence. It must be borne 
in mind that the same States that formed the Confederation 
also formed and adopted the new Government, to which so 
large a portion of their former sovereign powers were surren
dered. It must also be borne in mind that all of these same 
States which had then ratified the new Constitution were rep
resented in the Congress which passed the first law for the 
government of this territory; and many of the members of 
that legislative body had beBn deputies from the States under 
the Confederation-had united in adopting the ordinance of 
1787, and assisted in forming the new Government under 
which they were then acting, and whose powers they were 
then exercising. And it is obvious from the law they passed 
to carry into eH'ect the principles and provisions of the ordi
nance, that they regarded it as the act of the States done in 
the exercise of their legitimate powers at the time. The new 
Government took the territory as it found it, and in the con
dition in which it was transferred, and did not attempt to undo 
anything that had been done. And, among the earliest laws 
passed under the new Government, is one reviving the ordi
nance of 1787, which had become inoperative and a nullity 
upon the adoption of the Constitution. This law introduces 
no new form or pri~ci:ples for it~ government, but recit~s, in 
the preamble, that it is passed m order that this ordinance 
may continue to have ~ull effe?t, and proceeds to make only 
those rules and regulat10ns which were needful to adapt it to 
the new Government, into whose hands the power had fallen. 
It appears, therefore, that this Congress regarded the purposes 
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to which the land in this Territory was to be applied, and. the 
form of government and principles of jurisprudence which were 
to prevail there, while it remained in the Territorial state, as 
already determined on by the States when they bad full power 
and right to make the decision; and that the new Government, 
having received it in this condition, ought to carry substan
tially mto effect the plans and principles which had been pre
viously adopted by the States, and which no doubt the States 
anticipated when they surrendered their power to the new 
Government. And if we regard this clause of the Constitu
tion as pointing to this Territory, with a Terr~torial Govern
ment already established in it, which had been ceded to the 
States for the purposes hereinbefore mentioned-every word 
in it is perfectly appropriate and easily understood, and the 
provisions it contains are in perfect harmony with the objects 
for which it was ceded, and with the condition of its govern
ment as a Territory at the time. "\Ve can, then, easily account 
for the manner in which the first Congress legislated on the 
subject-and can also understand why this power over the ter
ritory was associated in the same clause with the other proper
ty of the United States, and subjected to the like power of 
making needful rules and regulations. But if the clause is 
construed in the expanded sense contended for, so as to em
brace any territory acquired from a foreign nation by the pres
ent Government, and to give it in such territory a despotic and 
unlimited power over persons and property, such as the con
federated States might exercise in their common property, it 
would be difficult to account for the phraseology used, when 
compared with other grants of power-and also for its associa
tion with the other provisions in the same clause. 

The Constitution has always been remarkable for the felicity 
of its arrangement of difterent subjects, and the perspicuity 
and appropriateness of the language it uses. But if this clause 
is construed to extend to territory acquired by the present 
Government from a foreign nation, outside of the limits of any 
charter from the British Government to a colony, it would be 
difficult to say, why it was deemed necessary to give the Gov
ernment the power to sell any vacant lands belonging to the 
sovereignty which might be found within it; and if this was 
necessary, why the grant of this power should precede the 
power to legislate over it and establish a Government there; 
and still more difficult to say, why it was deemed necessary so 
specially and particularly to grant the power to make needful 
rules and regulations in relation to any personal or movable 
property it might acquire there. For the words, other property 
necessarily, by every known rule of interpretation, must mean 
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property of a different descripti?n from territory: or land. ~nd 
the difficulty would perhaps be msurmountable m endeavormg 
to account for the last member of the sentence, which provides 
that "nothing in this Constitution shall be so construed as to 
prejudice any claims of the United States or any particular 
State," or to say how any particular State could have claims 
in or to a territory ceded by a foreign Government, or to ac
count for associating this provision with the preceding pro
visions of the clause, with which it would appear to have no 
connection. 

The words "needful rules and regulations" would seem, 
also, to have been cautiously used for some definite object. 
They are not the words usually employed by statesmen, when 
they mean to give the powers of sovereignty, or to establish a 
Government, or to authorize its establishment. Thus, in the 
law to renew and keep alive the ordinance of 1787, and to re
establish the Government, the title of the law is: "An act to 
provide for the government of the territory northwest of the 
river Ohio." And in the Constitution, when granting the 
power to legislate over the territory that may be selected for 
the seat of Government independently of a State, it does not 
say Congress shall have power "to make all needful rules and 
regulations respecting the territory;" but it declares that 

. "Congress shall have power to exercise exclusive legislation 
in all cases whatsoever over such District (not exceeding ten 
miles square) as may, by cession of particular States and the 
acceptance of Congress, become the seat of the Government 
of the United States. 

The words "rules and regulations" are usually employed in 
the Constitution in speaking of some particular specified power 
which it means to confer on the Government, and not, as we 
have seen, when granting general powers of legislation. As, 
for example, in the particular power to Congress "to make 
rules for the government and regulation of the land and naval 
forces, or the particular and specific power to regulate com
merce;" "to establish an uniform rule of naturalization;" 
"to coin money and regulat.e the value thereof." And to con
strue the words of which we are speaking as a general and 
unlimited grant of sovereignty over territories which the Gov
ernment might afterwards acquire, is to use them in a sense 
and for a purpose for which they were not used in any other 
part of the instrument. But if confined to a particular Terri
t?ry, in which .a Government .and laws bad a~ready been estab
lished, but which would reqmre some altei:ations to adapt it to, 
the ne": Government, the words are peculiarly applicable and 
aprl'opnate for that purpose. 
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The necessity of this special provision in relation to property 
and the rights or property held in common by the confederated 
States, is illustrated by the first clause of the sixth article. 
This clause provides that "all debts, contracts, and engage
ments entered into before the adoption of this Constitution, 
shall be as valid against the United States under this Govern
ment as under the Confederation." This provision, like the 
one under consideration, was indispensable if the new Consti
tution was adopted. The new Government was not a mere 
change in a dynasty, or in a form of government, leaving the 
nation or sovereignty the same, and clothed with all the rights, 
and bound by all the obligations of the preceding one. But, 
when the present United States came into existence under the
new Government, it was a new political body, a new nation, 
then for the first time taking its place in the family of nations. 
It took nothing by succession from the Confederation. It bad 
no right, as its successor, to any property or rights of property 
which it had acquired, and was not liable for any of its obliga
tions. It was evidently viewed in this light by the framers of 
the Constitution. And as the several States would cease to 
exist in their former confederated character upon the adoption 
of the Constitution, arid could not, in that character, again 
assemble together, special provisions were indispensable to 
transfer to the new Government the property and rights which 
at that time they held in common; and at the same time to 
authorize it to lay taxes and appropriate money to pay the 
common debt which they had contracted; and this power could 
only be given to it by special provisions in the Constitution. 
The clause in relation to the territory and other property of 
the United States provided for the first, and the clause last 
quoted provided for the other. They have no connection with 
the general powers and rights of sovereignty delegated to the 
new Government, and can neither enlarge nor diminish them. 
They were inserted to meet a present emergency, and not to 
regulate ·its powers as a Government. 

Indeed, a similar provision was deemed necessary, in rela 
tion to treaties made by the Confederation ; and when in the 
clause next succeeding the one of which we have last spoken, 
it is declared that treaties shall be the supreme law of the land, 
care is taken to include, by express words, the treaties made 
by the confederated States. The language is: "and all treaties 
made, or which shall be made, under the authority of the Uni
ted States, shall be the supreme law of the land." 
· Whether, therefore, we take the particular clause in ques
Con, by itself, or in connection with the other provisions of the 
tionstitution, we think. it clear, that it applies only to the par 
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ticular territory of which we have spok~n, and.cannot, °?Y any 
just rule of interpretation, be extended to territory which the 
new Government might afterwards o?tain from a foreign na
tion. Consequently, the power which Congress may have · 
lawfully exercised in this Territory, while it remained under a 
Territorial Government, and which may have been sanctioned 
by judicial decision, can furnish no justification and no argu
ment to support a similar exercise of power over territory af
terwards acquired by the Federal Government. We pu~ aside, 
therefore, any argument, drawn from precedents, showing the 
extent of the power which the General Government exercised 
over slavery in this Territory, as altogether inapplicable to the 
case before us. 

But the case of the American and Ocean Insurance Companies 
v. Canter (1 Pet., 511) has been quoted as establishing a differ
ent construction of this clause of the Constitution. There is, 
however, not the sli~htest conflict between the opinion now 
given and the one referred to; and it is only by taking a sin
gle sentence out of the latter and separating it from the con
text, that even an appearance of conflict can be shown. "\Ve 
need not comment on such a mode of expounding an opinion 
of the court. Indeed it most commonly misrepresents instead 
of expounding it. And this is fully exemplified in the case 
referred to, where, if one sentence is taken by itself, the opin
ion would appear to be in direct conflict with that now given; 
but the words which immediately follow that sentence show 
that the court did not mean to decide the point, but merely 
affirmed the po,vcr of Congress to establish a Government in 
the Territory, leaving it an open question, whether that power 
was derived from this clause in the Constitution, or was to be 
necessarily inferred from a power to acquire territory by 
cession from a foreign Government. The opinion on this part 
of the case is short, and we give the whole of it to show how 
well the selection of a single sentence is calculated to mislead. 

The passage referred to is in page 542, in which the court, 
in speaking of the power of Congress to establish a Territorial 
Government in Florida until it should become a State, uses 
the following lan~uage: 
. ':In the mean time Florida continues to be a Territory of the 
Umted States, governed by that clause of the Constitution 
which empowers Congress to make all needful rules and reO"U· 
lations respecting the territory or other property of the United 
States. P.erhaps the pow~r of governing a Territory belonging 
to ~he Umted States, which bas not, by becoming a State, ac
quired the means ~f ~elf-gov~rn;nent, ;nay result, necessarily, 
from the facts that 1t _is not withm the Jurisdiction of any par· 
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ticular State, and ia within the power and jurisdiction of the 
United States. The right to govern may be the inevitable 
-consequence of the right to acquire territory. Whichever rnay 
be the source from which tlw power is derived, the possession of it is 
unquestionable.'' 

It is thus clear, from the whole opinion on this point, that 
the court did not mean to decide whether the power was 
derived from the clause in the Constitution, or was the neces
sary consequence of the right to acquire. They do decide that 
the power in Congress is unquestionable, and in this we 
entirely concur, and nothing will be found in this opinion to 
the contrary. The power stands firmly on the latter alterna
tive put by the court-that is, as "the inevitable consequence
of the right to acquire territory." • . 
· And what still more clearly demonstrates that the court"did 

not mean to decide the question, but leave it open for future 
consideration, is t}le fact that the case was decided in the 
Circuit Court by Mr. Justice Johnson, and his decision was 
affirmed by the Supreme Court. His opinion at the circuit is 
~ven ii; full in a note to the case, and in that op~nio_n he stat~s, 
m exphc1t terms, that the clause of the Const1tut10n applies 
only to the territory then within the limHs of the United States, 
and not to Florida, which had been acquired by cession from 
Spain. This part of his opinion will be found in the note in 
page 517 of the report. But he does not dissent from the 
opinion of· the Supremo Court; thereby showing that, in his 
judgment, as well as that of the court, the case before them 
did not call for a decision on that· particular point, and the 
court abstained from deciding it. And in a part of its opinion 
subsequent to the pa.:;sage we have quoted, where the· court 
speak of the legislative power of Congress in Florida, th€y still 
speak with the same reserve. And in page 546, speaking of 
the power of Congress to authorize the Territorial Legislature 
to establish courts there, the court say: "They are legislative 
courts, created in virtue of the general right of sovereignty 
which exists in the Government, or in virtue of that clause 
which enables Congress to make all needful rules and r.egula
tions respecting the territory belonging to the United States." 

It has been said that the construction given to, this clause is 
new, and now for the first time brought forward. The cail.e 
of which we are speaking, and which has been so mll'ch dis
cussed, shows that the fact is otherwise. It sho.ws that pre
cisely the same question came before Mr. Justice Johnson., at 
his circuit, thirty years ago-was fully considered by him, and 
the same construction given to the clause illl the Constitution 
which is now given by this court. And ilia.t upon an appeal 

4 
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from his decision the same question was brought before this 
court but was not decided because a decision upon it was not 
requi~ed by the case before th~ court. . . . 
· There is another sentence m the opm10n which has been · 

commented on which even in a still more striking manner 
shows how one' may mislead or be misled by taking out a sin
crle sentence from the opinion of a court, and leaving out of 
~iew what precedes and follows. It is in page 546, near the 
close of the opinion, in which the court say: "In legislating 
for them," (the territories of the United States,) "Congress ex
ercises the combined powers of the General and of a State 
Government." Andit is said, that as aState may unquestion
ably prohibit slavery within its territory, this sentence decides 
in effect that Congress may do the same in a Territory of the 
Untted States, exercising there the powers of a State, as well 
as the power of the General Government. 

The examination of this passage in the case referred to, 
would be more appropriate when we come to consider in an
other part of this opinion what power Cong-ress can constitu
tionally exercise in a Territory, over the rights of person or 
rights of property of a citizen. But, as it is in the same case 
with the passage we have before commented on, we dispose of 
it now, as it will save the court from the necessity of referring 
again to the case. And it will be seen upon reading the page 
in which this sentence is found, that it has no reference what
ever to the power of Congress over rights of perso"n or rights 
of property-but relates altogether to the power of establishing 
judicial tribunals to administer the laws constitutionally passed, 
and defining the jurisdiction they may exercise. 

The law of Con!ITess establishing a Territorial Government 
in Florida, provided that the Legislature of the Territory should 
·have legislative powers over "all rightful objects of legislation; 
but no law should be valid which was inconsistent with the 
laws and Constitution of the United States." 

.Under the power thus conferred, the Legislature of Florida 
:passed an act, erecting a tribunal at Key 1Vest to decide cases 
of salvage. And in the case of which we are speaking, the 
question arose whether the Territorial Legislature could be au
th{lrized by Congress to establish such a tribunal, with such 
P.owers; and one of the parties, among other objections, in
sisted that Congress could not under the Constitution authorize 
the Legislatuir.e of the Territory to establish such a tribunal with 
euch ;powers, but that it must be established by Congress itself; 
and that a sale of cargo made under its order, to pay salvors, 
was 'V.Qid, as made without legal authority, and pa.ssed no prop
erty to the pw-.shaser. . 
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It is in disposing of this objection that the sentence relied 
on occurs, and the court begin that part of the opinion by 
stating with great precision the point which they are about t-0 
decide. 

They say: "It has been contended that by the Constitution 
of the United States, the judicial power of the United States 
extends to all cases of admiralty and maritime jurisdiction; and 
that the whole of the judicial power must be vested 'in one 
Supreme Court, and in such inferior courts as Congress shall 
from time to time ordain and establish.' Hence it has been 
a:rgued that Congress cannot vest admiralty jurisdiction _in 
courts created by the Territorial Legislature.'' 

And after thus clearly stating the point before them, and 
which they were about to decide, they proceed to show that 
these Territorial tribunals were not constitutional courts, but 
merely legislative, and that Congress might, therefore, delegate 
the power to the Territorial Government to establish the court 
in question; and they conclude that part of the opinion in the 
following words: "Although admiralt.y jurisdiction can be ex
ercised in the States in those courts only which are established 
in pursuance of the third article of the Constitution, the same 
limitation does not extend to the Territories. In legislating for 
them, Con~ress exercises the combined powers of the General 
and State u-overnments.'' . 

Thus it will be seen by these quotations from the opinion, 
that the· court, after stating the question it was about to de
cide in a manner too plain to be misunderstood, proceeded to 
decide it, and announced, as the opinion of the tribunal, that 
in organizing the judicial department of the Government in a 
Territory of·the United States, Congress does not act under, 
and is not restricted by, the third article in the Constitution, 
and is not bound, in a Territory, to ordain and establish courts 
in which the judges hold their offices during g-ood behaviour, 
but may exercise the discretionary power which a State exer
cises in establishing its judicial department, and regulating 
the jurisdiction of its courts, and may authorize the Territoriai 
Government to establish, or may itself establish, courts in 
which the judges hold their offices for a term of years only; 
and may vest in them judicial power upon subjects confided 
to the judiciary of the United States. And in doing this, Con
gress undoubtedly exercises the combined power of the Gen
eral and a State Government. It exercises the discretionary 
power of a State Government in authorizing the establishment 
of a court in which the judges hold their appointments for a 
term of years only, and not during good behaviour; and it ex
ercises the power of the General Government in investing that 
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court with admiralty jurisdiction, over which the General Gov
ernment had exclusive jurisdiction in the Tenitory. 

No one, we presume, wil~ q~estion .the ~or~e~tness of. t~at 
opinion; nor is there anythi:ig m .con:fhct with.1t m the opm10n 
now given. The point decided. m the case cited has no rela
tion to the question now ~efore ~he court. That. deI?end~d on 
the construction of the third article of the Constitut10n, m re
lation to the judic~ary of th~ U1;1ited Sta!es, ~d the p~nyer 
which Congress might exercise m a Territory m orgamzmg 
the judicial department of the Government. The case before 
us depends upon other and different provisions of the Consti
tution, altogether separate ahd apart from the one above men
tioned. The question as to what courts Congress may ordain 
or establish in a Territory to administer laws which the Con
stitution authorizes it to pass, and what laws it is or is not 
authorized by the Constitution to pass, are widely different
are regulated by different and separate articles of the Constitu
tion, and stand upon different principles. And we are satisfied 
that no one who reads attentively the page in Peters'a Reports 
to which we have referred, can suppose that the attention of 
the court was drawn for a moment to the question now before 
this court, or that it meant in that case to say that Congress 
had a right to prohibit a citizen of the United States from 
taking any property which he lawfully held into a Territory of 
the United States. 

This brings us to examine by what provision of tlie Consti
tution the present Federal Government, under its delegated 
and restricted powers, is authorized to acquire territory outside 
of the original limits of the United States, and what powers it 
may exercise therein over the person or property of a citizen 
of the United States, while it remains a Territory, and until it 
shall be admitted as one of the States of the Union. 

There is certainly no power given by the Constitution to 
the Federal Government to establish or maintain colonies 
bordering on the United States or at a distance, to be ruled 
=:n~ goyerned at its own pleasure; nor to enlarge its territorial 
hm1ts m any way, except by the admission of new State~. 
That power is plainly given; and if a new State is admitted, 
it.nee.els n.? further legislation by Congress, because the Con
stitution itself defines the relative rights and powers and 
duties of the State, and the citizens of the State and th~ Fed
eral Government. But no power is given to a~quire a Terri
tory to ?e held and governed permanently in that character . 
. And mdeed th.e power exercised by Congress to acquire ter

nto!'Y .and e~tabh~h a Govei;iment ~ere, according to its own 
unlinuted discretion, was viewed with great· jealousy by the 
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leading statesmen of the day. And in the Federalist, (No. 38,) 
written by .Mr. Madison, he speaks of the acquisition of the 
Northwestern Territory by the confederated States, by the 
cession from Virginia, and the establishment of a Government 
there, as an exercise of power not warranted by the Articles 
of Confederation, and dangerous to the liberties of the people. 
And he urges the adoption of the Constitution as a security 
and safeguard against such an exercise of power. 

'\Ve do not mean, however, to question the power of Con
gress in this respect. The power to expand the territory of 
the United States by the admission of new States is plainly 
given; and in the construction of this power by all the depart
ments of the Government, it has been held to authorize the 
acquisition of territory, not fit for admission at the time, but 
to be admitted as soon. as its population and situation would 
entitle it to admission. It i.s acquired to become a State, and 
not to be held as a colony and governed by Congress with 
absolute authority; and as the propri~ty of admitting a new 
State is committed to the sound discretion of Congress, the 
power to acquire territory for that purpose, to be held by the 
United States until it is in a suitable condition to become a 
State upou an equal footing with the other States, must rest 
upon the same discretion. It is a question for the political 
department of the Government, and not the judicial; and 
whatever the political department of the Government shall 
recognise as within the limits of the United States, the judicial 
department is also bound to recognise, and to administer in it 
the laws of the United States, so far as they apply, and to 
maintain in the Territory tbe authority and rights of the 
Government, and also the persona-I rights and rights of prop
erty of individual citizens, as securecl by the Constitution. All 
we mean to say on this point is, that, as. there is no express 
regulation in the Constitution defining the power which the 
General Government may exercise over the person or property 
of a citizen in a Territory thus acquired, the court must neces
sarily look to the provisions and principles of the Constitution, 
and its distribution of powers, for the rules and principles by 
which its decision must be governed. 

Taking this rule to guide us, it may be safely assumed that 
citizens of the United States who migrate to a Territory be.. 
longing to the people of the United States, cannot be ruled as 
mere colonists, dependent upon the will of the General Gov
erz:ment, and to be .goyerned by any laws it may think proper 
to impose. The prmc1ple upon which our Governments rest., 
and upon which alone they continue to exist, is the union of 
States, sovereign and independent within their own limits in 
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their internal and domestic concerns, and bound ~ogether ~ . 
one people by a General Government, possessmg certam 
enumerated and restricted powers, delegated to it by the peo
ple of, the several States, and 'exercising s_upreme authority 
within the scope of the powers granted to it, througho.ut the 
dominion of the United States. A power, therefore, m the 
General Government to obtain and hold colonies and depend
ent territories, over which they might legislate '\Vithout restric
tion would be inconsistent with its own existence in its pres
ent form. Whatever it acquires, it acquires for the benefit of 
the people of the several States who created it. It is their 
trustee acting for them, and charged with the duty of pro
moting the interests of the whole people of the Union in the 
exercise of the powers specifically granted. 

At the time when the Territory m qu_estion was obtained by 
cession from France, it contained.no population fit to be asso
ciated together and admitted as a State; and_it therefore was 
absolutely necessary to hold possession of it, as a Territory be- · 
longing to the United States, until it was settled and inhabit
ed by a civilized community capable of self-government, and 
in a condition to be admitted on equal terms with the other 
States as a member of the Union. But, as we have before 
said, it was acquired by the General Goyernment, as the rep
resentative and trustee of the people of the United States, and 
it must therefore be held in that character for their common 
and equal benefit; for it was the people of the several States, 
acting through their agent and representative, the Federal 
Government, who in fact acquired the Territory in question, 
and the Government holds it for their common use until it 
shall be associated with the other States as a. member of the 
Union. 

But until that time arrives, it is undoubtedly necessary that 
so~e Government should be established, in order to organize 
society, and to protect the inhabitants in their persons and 
pr?perty; and as the people of the United States could act in 
this matter only through the Government which represented 
t~em, and through which they spoke and acted when the Ter
ntory was o~tained, .it was not only within the scope of its 
powers, but it was its duty to pass such laws and establish 
such a Government as would enable those by whose authority' 
t~ey acted to reap the advantages anticipated from its acquisi
tion, and to gather there a population which would enable it 
to assume the P?sition to which it was destined among the 
St;ate~ of the U mon. The power to acquire necessarily carries 
Wltfi it. the power .to preserve and apply to the purposes for 
which it was acquired. The form of government to be estab

http:contained.no
http:througho.ut


55 DECEMBER TERM, 1856. 

Dred Scott v. Sandford. (OPINION OF T!Ilil COURT. 

lished necessarily rested in the discretion of Congress. It was 
their duty to establish the one that would be best suited for 
the protection and security of tlie citizens of the United States, 
·and other inhabitants who might be authorized to take up 
their abode there, and that must always depend upon the ex
isting condition of the Territory, as to the number and char
acter of its inhabitants, and their situation in the Territory. 
In some cases a Government, consisting of persons appointed 
by the Federal Government, would best subserve the inter
ests of the Territory, when the inhabitants were few and scat
tered, and new to one another. In other instances, it would 
be more advisable to commit the powers of self-government to 
the people who had settled in the Territory, as being the most 
competent to determine what was best for their own interests. 
But some form of civil authority would be absolutely necessa
ry to organize and preserve civilized society, and prepare it to 
become a State; and what is the best form must always depend 
on the condition of the Territory at the time, and the choice of 
the mode must depend upon the exercise of a discretionary 
power by Congress, acting within the scope of its constitution
al authority, and not infrin$ing upon the rights of person or 
rights of property of the citizen who might go there to reside, 
or for any other lawful purpose. It was acquired by the exer
cise of this discretion, and it must be held and governed in 
like manner, until it is fitted to be a State. 
~;;But the power of Congress over the person or property of a 

citizen can never be a mere discretionary power under our 
Constitution and form of Government. The powers of the 
{j-overnment and the rights and privileges of the citizen are 
:regulated and plainly defined by the Constitution itself. And 
when the Territory becomes a part of the United States, the 
Federal Government enters. into possession in the character 
impressed upon it by those who created it. It enters upon it 
with its powers over the citizen strictly defined, and limited 
by the Constitution, from which it derives its own existence, 
and by virtue of which alone it continues to exist and act as a 
Governtnent and sovereignty. It has no power of any kind 
beyond it; and it cannot, when it enters a Territory of the 
United States, put off its character, and assume discretionary 
or despotic powers which the Constitution has denied to it. 
It cannot create for itself a new character separated from the 
citizens of the United States, and the duties it owes them un
der the provisions of the Constitution. The Territory being a 
part of the United States, the Government and the citizen both 
enter it under the authority of the Constitution, with their re
spective rights defined and marked out; and the Federal Gov
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ernment can exercise no powei: over his person or property, 
beyond what that instrument confers, nor lawfully deny any 
right which it has reserved. · 

A reference to a few of the provisions of the Constitution. 
will illustrate this propositfon. 

For example, no one, we presume, will contend that Con• 
gress can mak~ .any law in a Territ?ry respecting the. est.ab
lishment of religion, or the free exercise thereof, or abndgmg 
the freedom of speech or of the press, or the right of the peo
ple of the Territory peaceably to assemble, and to petition the 
Government for the redress of grievances. . 

Nor can Congress deny to the people the right to keep and 
bear arms, nor the right to trial by jury, nor compel any one 
to be a witness against himself in a criminal proceeding. · 

These powers, and others, in relation to rights of person, 
which it is not necessary here to enumerate, are, in express 
and positive terms, denied to the General Government; and 
the rights of private property have been S'uarded with equal 
care. Thus the rights of property are umted with the rights 
of person, and placed on the same ground by the fifth amend· 
ment to the Constitution, which provides that no person shall 
be deprived of life, liberty, and property, without due process 
of law. And an act of Congress which deprives a citizen o! 
the United States of his liberty or property, merely becaus~ 
he c.ame himself or. brought his property into a particular 
Territory of the U mted States, and who had committed no 
offence a~ainst the laws, could hardly be dignified with the> 
name of Clue process of law. 1 

So, too, it will hardly be contended that Congress could by 
law quarter a soldier in a house in a Territory without the 
consent of the owner, in time of peace; nor in time of war, 
but in a manner prescribed by law. Nor could they by law 
forfe~t the property of a citizen in . a Territory who was 
convicted of treason, for a longer period than the life of th~ 
person convicted; nor take private property for public u~ 
without just compensation. · 
~.The powers over person and property of which we speak 

are ?ot only not granted t? Congress, but are in express te~s 
demed, and they are forbidden to exercise them. And this 
prohibition is not confined to the States but the words arl)
gener~l, ~nd e~tend. to the whole territ~ry over which th~ 
Con~titut10i:. give~ .1t power to legislate, including thos~ 
port10ns of it remammg under Territorial Government, as well 
as that cover~d .by States. .I! i~ a total absence of poweJ:! 
everywhere w1thm the domimon of the United States and 
places the citizens of a Territory, so far as these rights a.re 
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concerned, on the same footing with citizens of the States, 
and guards them as firmly and plainly against any inroads 
which the General Government might attempt, under the plea 
of implied or incidental powers. Aµd if Congress itself cannot 
do this-if it is beyond the powers conferred on the Federal 
Government-it will be admitted, we presume, that it could 
not authorize a Territorial Government to exercise them. It 
could confer no power on any local Government, established 
by its authority, to violate the provisions of the Constitution. 

-It seems, however, to be supposed, that there is a difference 
between property in a slave and other property, and that 
different rules may be applied to it in expounding the Consti
tution of the United States. And the laws and usages of 
rui.tions, and the writings of eminent jurists upon the relation 
of master and slave and their mutual rights and duties, and 
the powers which Governments may exercise over it, have 
been dwelt upon in the argument. 
~-But in considering the question before us, it must be borne 

in mind that there is no law of nations standing between the 
people of the United States and their Government, and inter
fering with their relation to each other. The powers of the 
Government, and the rights of the citizen under it, are positive 
and practical regulations plainly written down. The people 
of the United States have delegated to it certain enumerated 
powers, and forbidden it to exercise others. It has no power 
over the person or property of a citizen but what the citizens 
of the United States have granted. And no laws or usages of 
other nations, 9r reasoning of statesmen or jurists upon the 
relations of master and slave, can enlarge the powers of the 
Government, or take from the citizens the rights they have 
reserved. And if the Constitution recognises the right of 
property of the master in a slave, and makes no distinction 
between that description of property and other property owned 
by a citizen, no tribunal, acting under the authority of the 
United States, whether it be legislative, execative, or judicial; 
has a right to draw such a distinction, or deny to it the benefit 
of the provisions and guarantees which have been provided 
for the protection of private property against the encroach
ments of the Government. 

·Now, as we have already said in an earlier part of this 
opinion, upon a different point, the right of property in a slave 
is distinctly and expressly affirmed in the Constitution. The 
right to traffic in it, like an ordinary article of merchandise 
and property, was guarantied to the citizens of the United 
States, in every State that might desire it., for twenty years. 
And the Government in express terms is pledged to protect 
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it in all future time if the slave escapes from his owner. This 
is done in plain wo~ds-too plain to be misunderstood. .And 
no word can be found in the Constitution which gives Congress 
a greater power over slave property, or which entitles property 
of that kind to less protection than property of any other 
description. The only power conferred. is the power c<?upl~d 
with the duty of guarding and protectmg the owner m Ins 
ricrhts. 

Upon these considerations, it is the opinion of the court that 
the act of Concrress which prohibited a citizen from holding 
and ownincr property of this kind in the territory of the United 
States north of the line therein mentioned, is not warranted 
by the Constitution, and is therefore void; and that neither 
Dred Scott himself, nor any of his family, were made froe by 
being carried into this temtory; even if they had been carried 
there by the owner, with the intention of becoming a perma
nent resident. • 

We have so far examined the case, as it stands under the 
Constitution of the United States, and the powers thereby 
delegated to the Federal Government. 

But there is another point in the case which depends on 
State power and State law. And it is contended, on the part 
of the plaintiff, that he is made free by being taken to Rock 
Island, in the State of Illinois, independently of his residence 
in the territory of the United States; and being so made free, . 
he was not again reduced to .a state of slavery by being 
brought back to Missouri. 

Our notice of this part of the case will be very brief; for the 
principle on which it depends was decided in this court, upon 
much consideration, in the case of Strader et al. v. Graham, 
reported in 10th Howard, 82~ In that case, the slaves had 
been taken from Kentucky to Ohio, with the consent of the 
owner, and afterwards brought back to Kentucky. And this 
court held that their status or condition, as free or slave, 
depen.ded upon the la>vs of Kentuck;y, when they were brought 
back mto that State, and not of Oh10; and that this court had 
!lo jurisdiction to :evise the ju~gme~t of a State court upon 
its own laws. This was the pomt directly before the court, 
and the decision that this court had not jurisdiction turned 
upon it, as will be seen by the report of the case. 

So in this case. As Scott was a slave when taken into the 
State of Illinois by his owner, and was there held as such and 
brought back in that character, his status, as free or ~lave, 
depended on the laws of Missouri, and not of Illinois. , 

It has, however,. been urged in the argument that by the 
laws of Missouri he was free on his return, and that this cas~, 
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th~refore, cannot be governed by the case of Strader et al. v. 
Graham, where it appeared, by the laws of Kentucky, that the 
plaintiffs continued to be slaves on their return from Ohio. 
But whatever doubts or opinions may, at one time, have been 
entertained upon this su~ject, we are satisfied, upon a careful 
examination of all the cases decided in the State courts of 
Missouri referred to, that it is now firmly settled by the 
decisions of the highest court in the State, that Scott and his 
family upon their return were not free, but were, by the laws of 
Missouri, the property of the defendant; and that the Circuit 
Court of the United States had no jurisdiction, when, by the 
laws.of the State, the plaintiff was a slave, and not a citizen. 

Moreover, the plaintiff, it appears, brought a similar action 
against the defendant in the State court of :Missouri, claiming 
the freedom of himself and his family upon the same grounds 
and the same evidence upon which he relies in the case before 
the court. The case was carried before the Supreme Court of 
the State; was fully argued there; and that court decided that 
neither the plaintiff nor his family were entitled to freedom, 
and were still the slaves of the defendant; and reversed the 
judgment of the inferior State court, which had given a differ
ent decision. If the plaintiff supposed that this judgment of 
the Supreme Court of the State was erroneous, and that this 
court had jurisdiction to revise and reverse it, the only mode 
by which he could legally bring it before this court was by 
writ of error directed to the Supreme Court of the State, r~ 
quiring it to transmit the record to this court. If this had 
been done, it is too plain for argument that the writ must 
have been dismissed for want of jurisdiction in this court. 
The case of Strader and others v. Graham is directly in point; 
and, indeed, independent of any decision, the language of the 
25th section of the act of 1789 is too clear and precise to admit 
of controversy. 

But the plaintiff did not pursue the mode prescribed by law 
for bringing the judgment of a State court before this court for 
revision, but suffered the case to be remanded to the inferior 
State court, where it is still continued, and is, by agreement 
of parties, to await the judgment of this court on the point. 
All of this appears on the record before us, and by the printed 
report of the case. 

And while the case is ~et open and pending in the inferior 
State court, the plaintift goes into the Circuit Court of the 
United States, upon the same case and the same evidence, and 
against the same party, and proceeds to judO'ment, and then 
brings here the same case from the Circuit Court, which the 
law would not have permitted him to bring directly from the 
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State court. And if this court takes jurisdiction in this form, 
the result, so far as the rights of the. respective parties. ai:e con
cerned, is in every respect sub~tanh.all:y tJ;ie .same as if I~ had 
in open violation of law entertamed JUrisd1ct10n over the Judg
ment of the State court upon a writ of error, and revised an<'! 
reversed its judgment upon the ground that it~ opinion upo;1 
the question of law was erroneous. It would ill become this 
court to sanction such an attempt to evade the law, or to exer
cise an appellate power in this circuitous way, whicl~ it is. for
bidden to exercise in the direct and regular and mvariable 
forms of judicial proceedings. 

Upon the whole, therefore, it is the judgment of. th_is ~ourt, 
that it appears by the record before us that the plamtiff m er
ror is not a citizen of l\fissouri, in the sense in which that word 
is used in the Constitution; and that the Circuit Court of the 
United States, for that reason, had no jurisdiction in the case, 
and could give no judgment in it. Its judgment for the de
fendant must, consequently, be reversed, and a mandate issued, 
directing the suit to be dismissed for want of jurisdiction. 

' 
Mr. Justice \VAYl"I~. 
Concurring as I do entirely in the opinion of the court, as 

it has been written and read by the Chief Justice-without 
any qualification of its reasoning or its conclusions-I shall 
neither read nor file an opinion of my mvn in this case, which 
l prepared when I supposed it might be necessary and proper
for me to do so. 

The opinion of the court meets fully and decides every point 
which was made in the argument of the case by the counsel 
on either side of it. Nothing belonging to the case has been 
left undecided, nor has any point been discussed and decided 
which was not called for by the record, or which was not 
necessary for the judicial disposition of it, in the way that it 
has been done, by more than a majority of the court. 

In doing this, the court neither sought nor made the case. 
It was brought to us in the course of that administration of 
the laws which Congress has enacted, for the review of cases 
from the Circuit Courts by the Supreme Court. 

In our action upon it, we have only discharged ounduty as 
a distinct and efficient department of the Government as the 
framers of the Cons.titution meant the j.udiciary to be,' and as 
!he States of the U mon and the people of those States intended 
it should be, when they ratified the Constitution of the United 
States. 

The case involves private rights of value, and constitutional 
principles of the highest importance, about which there had 
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become such a difference of opinion, that the peace and 
harmony of the country required the settlement of them by 
judicial decision. 

It would certainly be a subject of regret, that the conclusions 
of the court have not been assented to by all of its members, 
if I did not know from its history and my own experience 
how rarely it has happened that the judges have been unani
mous upon constitutional questions of moment, and if our 
decision in this case had not been made by as large a majority 
of them as has been usually had on constitutional questions 
of importance. 

Two of the jltdges, Mr. Justices .McLean and Curtis, dissent 
from the opinion of the court. A third, Mr. Justice Nelson, 
gives a separate opinion upon a single point in the case, 
with which !'concur, assuming that the Circuit Court had 
jurisdiction; but he abstains altogether from expressing any 
opinion upon the ei~hth section .of the act of 1820, known 
commonly as the Missouri Compromise law, and six of us 
declare that it was unconstitutional. 

But it has been assumed, that this court has acted extra-judi
cially in giving an opinion upon the eighth section of the act of 
1820, because, as it has decided that the Circuit Court had no 
jurisdiction of the case, this court had no jurisdiction to ex
amine the case upon its merits. 

But the error of such an assertion has arisen in part from a 
misapprehension of what has been heretofore decided by the 
Supreme Court, in cases of a like kind with that before us; in 
part, from a misapplication to the Circuit Courts of the United 
States, of the rules of pleading concerning pleas to the juris
diction which prevail in common-law courts; and from its having 
been forgotten that this case was not brought to this court by 
appeal or writ of error from a State court, but by a writ of error 
to the Circuit Court of the United States. 

The cases cited by the Chief Justice to show that this court 
has now only done what it has repeatedly done before in other 
cases, without any question of its correctness, speak for them
selves. The differences between the rules concerning pleas to 
the jurisdiction in the courts of the United States and common
law courts have been stated and sustained by reasoning and 
adjudged cases; and it has been shown that writs of error to a 
State court and to the Circuit Courts of the United States are 
to be determined by different laws and principles. In the :first, 
it is our duty to ascertain if this court has jurisdiction, under 
the twenty-fifth section of the judiciary act, to review the case 
front the State court; and if it shall be found that it has not, the 
case is at end, so far as this court is concerned; for our power 
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to review the case upon its merit;; has b~en ~a~e,.b:l'.' the twen
ty-fifth section, to depeml upon !~s .having JUr1sd1ct10n ! when 
it has not, this court cannot crit1c1se, controvert, or give any 
opinion upon the merits of a c1:se from a State court. . 

But in a case brought to this court, by appeal or by writ of 
error from a Circuit Court of the United States, we begin a review 
of it, not by inquiring ff this court has_ jurisdiction, but if that co~rt 
has it. If the case has been decided by that court upon its 
merits but the record shows it to be deficient in those aver
mcnts 'which by the law of the United States must be made by 
the plaintiff in the action, to give the court jurisdiction of his 
case, we send it back to the court from which it was brought, 
with directions to be dismissed, though it has been decided 
there upon its merits. · · 

So, in a case containing the averments by the*plaintiff which 
are necessary to give the Circuit Court jurisdiction, if the de
fendant shall file his plea in abatement denying the truth of 
them, and the plaintiff shall demur to it, and the court rshould 
erroneously sustain the plaintiff's demurrer, or dec"lare the plea to be 
ins1ffficient, and by doing so require the dcjendant to answer over by 
a plea to the merits, and shall decide the case upon such pleading, 
this court has the same authority to inquire into the jurisdiction 
of that court to do so, and to correct its error in that re$ard, 
that it had in the other case to correct its error, in trymg a 
case in which the plaintiff had not made thos~ averments which 
were necessary to give the court jurisdiction. In both cases 
the record is resorted to, to determine the point of jurisdiction; 
but, as the power of review of cases from a Federal court, by 
this court, is not limited by the law to a part of the case, this 
court may correct an error upon the merits; and there is the 
same reason for correcting an erroneous judgment of the Cir
cuit Court, where the want of jurisdiction appears from any 
part of the record, that there is for declaring a want of juris· 
diction for a want of necessary averments. Any attempt to 

, control the court from doing so by the technical common-law 
rules of pleading in cases of jurisdiction, when a defendant has 
been denied his plea to it, would tend to enlarge the jurisdiction 
of the ~ircuit Cou~, by limiting th}s court's review of its jud$· 
ments m ~hat particular. But I will not argue a point already 
so fully discussed. I have every confidence in the opinion of 
the court upon the point of jurisdiction, ~nd do not allow my• 
self to doubt that the error of a contrary conclusion will be 
ful~y unde~stood by all who shall read the argument of the 
Chief Justice. 

I have already said that the opinion of the court has mv 
nnquali:fied assent. • 
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Mr. Justice NELSON. 
I shall proceed to state the grounds upon which I have 

arrived at the conclusion, that the judgment of the court below 
should be affirmed. · The suit was brought in the court below 
by the plaintiff, for the purpose of asserting his freedom, and 
that of Harriet, his wife, and two children . 

. The defendant plead, in abatement .to the suit, that the 
cause of action, if any, accrued to the plaintiff out of the 
jurisdiction of the court, and exclusively within the jurisdic
tion of the courts of the State of Missouri; for, that the said 
plaintiff is not a citizen of the State of Missouri, as alleged in 
the declaration, because he is a negro of African descent; his 
ancestors were of pure African blood, and were brought into 
this country and sold as negro slaves. 

, To this plea the plaintiff demurred, and the defendant joined 
in demurrer. The court below sustained the demurrer, hold
in9i that the plea was insufficient in la\V to abate the suit. 

The defendant then plead over in bar of the action: 
1. The general issue. 2. That the plaintiff was a negro 

slave, the lawful property of the defendant. And 3. That 
Harriet, the wife of said plaintiff, and the two children, were 
the lawful slaves of the said defendant. Issue was taken upon 
these pleas, and the cause went down to trial before the court 
and jury, and an agreed state of facts was presented, upon 
which the trial proceeded, and resulted in a verdict for the 
defendant, under the instructions of the court. 

The facts agreed upon were substantially as follows: 
That in the year 1834, the plaintiff, Scott, was a negro slave 

of Dr. Emerson, who was a surgeon in the army of the United 
States; and in that year he took the plaintiff from the State 
of .Missouri to the military post at Rock Island, in the State of 
Illinois, and held him there as a slave until the month of April 
or May, 1836. At this date, Dr. Emerson removed, with- the 
plaintiff, from the Rock Island post to the military post at 
Fort Snelling, situate on the west bank of the Mississippi 
river, in the •rerritory of Upp er Louisiana, and north of the lat
itude thirty-six degrees thirty minutes, and north of the State 
of Missouri. That he helil the plaintiff in slavery, at Fort 
Snelling, from the last-mentioned date until the year 1838. 

That in the year 1835, Harriet, mentioned in the declaration, 
was a ne~ro slave of Major Taliaferro, who belonged to the 
army of tlle United States; and in that year he took her to 
Fort Snelling, already menti6ned, and kept her there as a slave 
until the year 1836, and then sold and delivered her to Dr. 
Emerson, who held her in slavery, at Fort Snelling, until the 
year 1838. That in the year 1836, the . plaintiff and Harriet 
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were married, at Fort Snelling, with the consent of their 
master. The two children, Eliza and Lizzie, are the fruit of 
this marriage. The :first is about fourteen years of age, and 
was born on board the steamboat Gipsey, north of the State 
of .Missouri, and upon the Mississippi river; the other, about 
seven years of age, was born in the State of Missouri, at the 
military post called Jefferson Barracks. 

In 1838, Dr. Emerson removed the plaintiff, Ilarriet, and 
their daughter Eliza, from Fort Snelling to the State of 
Missouri, where they ha\"e ever since resided. And that, 
before the commencement of this suit, they were sold by the 
Doctor to Sandford, the defendant, who has claimed and held 
them as slaves ever since. 

The agreed case also states that the plaintiff brought a suit 
for his freedom, in the Circuit Court of the State of :Missouri, 
on which a judgment was rendered in his favor; but that, on 
a writ of error. from the Supreme Court of the State, the 
judgment of the court below was reversed, and the cause 
remanded to the circuit for a new trial. 

On closing the testimony in the court below, the counsel 
for the plaintiff prayed the court to instruct the jury, upon the 
agreed state of facts, that they ought to :find for the plaintiff; 
when the court refused, and instructed them that, upon the 
facts, the law was with the defendant. · 

·with respect to the plea in abatement, which went to the 
• citizenship of the plaintiff, and his competency to bring a suit 

in the Federal courts, the common-law rule of pleading is, that 
upon a judgment against the plea on demurrer, and that the 
defendant answer over, and the defendant submits to the 
judgment, and pleads over to the merits, the plea in abate
ment is deemed to be waived, and is not afterwards to be 
regarded as a part of the record in deciding upon the rights 
of the parties. There is some question, however, whether this 
rule of pleading applies to the pe_culiar system and jurisdiction 
<>f the Federal courts. .As, in these courts, if the facts appear
ing on the record show that the Circuit Court .had no jurisdic
tion, its judgment will be reversed in the appellate court for 
that cause, and the case remanded with directions to be 
dismissed. · . 

In the view we have taken of the case, it will not be 
necessary to pass upon this question, and we shall therefore 
proceed at once to an examination of the case upon its merits. 
The question upon the meri~s, ~n general terms, is, whether <?r 
not the removal of the plamtiff, who was a slave, with his 
ma~ter, from the State of Missouri to the State of Illinois, with 
a 'Vlew to a temporary residence, and after such residence and 
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return tO the slave State, such residencedun the.~fi'\leTState 
. . 	 . r. . ·., . . works an emanc1pat10n. m:,~1·ri no;J:J1Ld'H!f 

. As appears from an agreed statement of1.faebic;iJhiB[ q\J.~$ti~Jii. 
has been before the highest court of the St-u.te·ofafiaso.ud, ·~n.d. 
a judgment rendered that this residenceiin:1the;:fi'fe!St.atf.).}11}~ 
no s?ch effect; but, on the contrary, that h\s;o~igi.00.1 cpnd:itip?
contmued unchanged. > ::1 :lr L!rlc .':•:J;·:orrr 

The court below, the Circuit Court of !i~·Up.it1:J,Stat§l$<fQf 
Missouri, in which this suit was afterwaros ·br:Ougb:t~; foU~Wlid 
the decision of the State court, and rendercdracfil.j:}i;jJ.i.dgm,mt 
against the plaintiff. -"i;i'i.f ·1_i'.1Jbrd ~t1 vi:u 

The argument against these decisions is,. tl~fit.tli¢:la.>'1s·of.lllit 
nois, forbidding slavery within her territol'Y,,;lhail-the)dfO'ct:t~ 
set the slave free while residing in that State, and to imp.r~' 
upon him the condition and status of a,fre6J.uan~:ah<t tb.at(.:by 
force of these· laws, this status and condition aocom1:>a.ni§ld·J1iro 
on his return to the slave State, and 0£rcolli!eqve.n~ejrh.c1co.ul:.i 
not be there held .as a slave. . .f !•Jfi ';1) :-:r:1_.i!i:J1r-2.';r fi:Cf 

This question has been examined in:the ;eou11tsJ.1::rf!;sev~raJl,o~ 
the slaveholding- States, and different ,opinio·tls i'.Xpi>ess;elii•ana 
conclusions arrived at. \Ve shall here.afteii.h~for.to,som.e·~o.t 
them, and to the principles upon wlii.Ch tb:~y:tar.edulmd~ 
Our opinion is, that the question is on,e :whial'i: belongsjt~!ooeh 
State to decide for itself, either by itsfLegiskttu.re\or;.dohrts.·ot 
justice; and hence, in respect to the; case1:befo1~(l)-n1aj to'.the1 

State of Missouri-a question exclusiveJy,of Misso:tj,t<idaw; :and 
which, when determined by that Stai.c;i itds 1the:'tdu.ty :of~·the 
Federal courts to follow it. In other:r»f01-ds1ie:x;e<:>pt'1n1eases 
where the power is restrained by the·Oonstitrlti-oni .0.-Jf:bhfe;:tfoi+ 
ted States., t~e ~a'': o~ tl~e ~tate is supreina PJieri th~·.subj·ect' of 
slavery w1th1n it11,1nr1sd1ct10n. i.i;•_,··'"ll{ l'• J[:_,;:;d:r:1_»::> l•.:.·~ 

As a practical illustration of the :prlnici1_);1o;';1,'re;i:nay;refe1HQ 
the legislation of the free States in aMlish.1:ng slav-ety;:,and ·pfo;. 
hibiting its introduction into theh> ·~eITitq>:ries; 1 ·i :Oonfassedly; 
except as restrained by the, Fed~raLC6ftstitutioii:,;·rthry' exeri 
cised, and rightfully, complete :md:·al::kmliite::pcnv.<tr: over;1the 
subject. Upon what principle, then; :can it be:: aenied• ·to 1the 
State of Missouri? The power flows f\·orh:th~-Eovercigmchar~ 
acter of the States of this Union:.~: sovereign;1.nOt1merel:;Lfas 
respects t!1c ~e~er~l Governmcqt7except ras ithe,Y. ~ave -Oom 
sented to its hm1tat1on-but sov(}retgff·qs• respeet$' each othcn 
1Vhethcr, therefore, the State of :Missouii wilbre-cqgnise-. :o~ 
give effect to the laws of Illinois withjniher.·t'erritbrias lOil'ftlie 
subject of slavery, is a question ~.:t0r:)he'r.to detarin.irie.i:·t Nov;fs 
there any constitutional p0wer· in this GovMrrmen:~ ,-that:. Mil. 
rl.(f'htf 11. 	 t 1h ;. 'r,,,.. , · ",. · · r .,• · .: .... ' --."-''u y con ro 	 er. .· ,,,,,,~..! (l'Lr c'.Jn1r·:f.ll•; ,,, .... ~.L 
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Every State or nation possesses an exclusive sovereignty and 
·jurisdiction within her own terri~o~y; a:id,_he.r laws affect and 
bind all property and persons residmg withm it. It may regu
late the manner and circumstances under which property is 
held and the condition, capacity, and state, of all persons 
ther~in; and, also, the remedy and modes of administering 
justice. And it is equally true, that no State or nation can 
affect or bind property out of its territory, or persons not re
siding within it. No State, therefore, can enact la\vs to op<1
rate beyond its own dominions, and, if it attempts to do so, it 
may be lawfully refused obedience. Such laws can have no 
inherent authority extra-territorially. This is the necessary 
result of the independence of distinct and separate sovereign
ties. 

Now, it follows from these principles, that whatever force or 
effect the la.vs of one State or nation may have in the territo
ries of another, must depend solely upon the laws and munici
pal regulations of the latter, upon its own jurisprudence and 
polity, and upon its own express or tacit consent. 

Judge Story observes, in his Conflict of Laws, (p. 24,) "that 
a State may prohibit the operation of all foreign laws, and the 
rights growing out of them, within its territories." "And that 
when its code speaks positively on the subject, it must be 

· obeyed by all persons who are within reach of its sovereignty; 
when its customary unwritten or common law speaks directly 
on the subject, it is equally to be obeyed." 

Nations, from convenience and comity, and from mutual in
terest, and a sort of moral necessity to do justice, recognise 
and administer the laws of other countries. But, of the nature, 
extent, and utility, of them, respecting property, or the state 
and condition of persons within her territories, each nation 
judges for itself; and is never bound, even upon the ground 
of comity, to recognise them, if prejudicial to her own interests. 
The recognition is purely from comity, and not from any abso
lute or paramount obligation. . 

Judge Story again observes, (398,) "that the true foundation 
and extent of the obligation of the laws of one nation within 
a_nother is the voluntary consent. of the latter, and is inadmis· 
sible when they are contrary to its known interests." And he 
adds, "in the silence of any positive rule affirmin O' or denyin,O' 
~r r.estraining the opera~ion of ~he foreign la~~, courts of 
.1ustice presume the tacit adoption of them by their owa 
Government, unless they are repugnant to its policy or preju
dicial to its interests." (See also 2 Kent Com., p. 457; 13 
Peters; 019, 589.) 

These principles fully establish, that it belongs to the sover· 
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€ign State of Missouri to determine by her laws the question 
of slavery within her jurisdiction, subject only to such limita
tions as may be found in the Federal Constitution; and, 
further, that the laws of other States of the Confederacy, 
whether enacted by their Legislatures or expounded by their 
courts, can have no operation within her territory, or affect 
rights growing out of her own laws on the subject. This is 
the necessary result of the independent and sovereign character 
of the State. The principle is not peculiar to the State of 
Missouri, but is equally applicable to each State belonging to 
the Confederacy. The laws of each have no extra-territorial 
operation within the jurisdiction of another, except such as 
may be voluntarily conceded by her laws or courts of justice. 
To the extent of such concession upon the rule of comity of 
nations, the forei$n law may operate, as it then becomes a part 
of the municipal law of the State. When determined that the 
foreign law shall have effect, the municipal law of the State 
retires, and gives place to the foreign law. . 

In view of these principles, let us examine a little more 
dosely the doctrine of those who maintain that the law of 
Missouri is not to govern the status and condition of the 
plaintift: They insist that the removal and temporary resi
dence with his master in Illinois, where slavery is inhibited, 
had the effect to set him free, and that the same effect is to be 
given to the law of Illinois, within the State of Missouri, after 

"" his return. \Vhy was he set free in Illinois? Because the 
law of :Missouri, under which he ·was held as a slave, had no 
operation by its own force extra-territorially; and the State of 
Illinois refused to recognise its effect within her limits, upon 
principles of comity, as a state of slavery \Vas inconsistent 
with her laws, and contrary to her policy. But, how is the 
case different on the return of the plaintiff to the State of 
Missouri? Is she bound to recognise and enforce the Jaw of 
Illinois? For, unless she is, the status and condition of the 
slave upon his return remains the same as originally existed. 
Has the law of Illinois any greater force ·within the jurisdiction 
of Missou11i, than the laws of the latter 'vithin that of the 
former? Certainly not. They stand upon an equal footing. 
Neither has any force extra-territorially, except what may be 
voluntarily conceded to them. 

It has been supposed, by the counsel for the plaintifl~ that a 
.rule laid down by Huberus had some bearing upon this ques
tion. IIuberus observes that "personal qualities, impressed 
by the laws of any place, surround and accompany the person 
wherever he goes, with this effect: that in every place he en
joys and is subject to the same law which other persons of his 
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class elsewhere enjoy or are subject to." (De Confl. Leg., lib. 
1, tit. 3, sec. 12; 4 Dallas, 375 n.; 1 Story Con. Laws, pp. 59, 
6Q) . . 

The application sought to be given to the rule was this: that 
as Dred Scott was free while residing in the State of Illinois, 
by the laws of that State, on his return to the State of Mis
souri he carried with him the personal qualities of freedom, 
and that the same effect must be given to his status there as 
in the former State. But the difficulty in the case is in the 
total misapplication of the rule. · 

These personal qualities, to which Huberus refers, are those 
impressed upon the individual by the law of the domicil; it is 
this that the author claims should be permitted to accompany 
the person into whatever country he might go, and should su
persede the law of the place where he had taken up a tempo
rary residence. 

Now, as the dornicil of Scott was in the State of Missouri, 
where he was a slave, and from whence he was taken by his 
master into Illinois for a temporary residence, according to 
the doctrine of Huberus, the law of his domicil would have 
accompanied him, and during his residence there he would 
remain in the same condition as in the State of Missouri. In 
order to have given effect to the rule, as claimed in the argu
ment, it should have been first shown that a domicil had been 
acquired in the free State, which cannot be pretended upon 
the agreed facts in the case. But the true answer to the doc
trine of Huberus is, that the rule, in any aspect in which it 
may be viewed, has no bearinO' upon either side of the ques
tion before us, even if conceded to the extent laid down by the 
author; for he admits that foreign Governments give effect to 
these laws of the domicil no further than they are consistent 
with their own laws, and not prejudicial to their own subjects; 
in other words, their force and effect depend upon the law of 
comity of the forei o-n Government. \Ve should add, also, that 
this general rule of Huberus, referred to, has not been admit
ted in the practice of nations, nor is it sanctioned by the most 
approve~ jurists of international law. (Story Con., sec. 91, 96, 

-103;, 104;;;~;KentiiCpm.; p.457, 458; 1 Burge Con. Laws, pp• 
. 12,:,127.).';d:i ! 11;".'.· , . .._;),;;-Vdi;;_,' .. ;;·;·:;·-i ·•·/Jc;;.. , .• , ....... 
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becorpe entitled to their freedom. The Court of Appeals held 
that they had not. The case was brought to this court under 
the twenty-fifth section of the judiciary act. This court held 
that it had no jurisdiction, for the reason, the question was one 
that belonged exclusively to the State of Kentucky. The 
Chief Justice, in·delivering the opinion of the court, observed 
that "every State has an undoubted right to determine the 
status or domestic and social condition: of the persons domi
ciled within its teITitory, except in so,.for rui the powers of the 
States in this respect are restrained, ·or duties and obligations 
imposed upon them, by the Constitiition of the UnitG<i States. 
There is nothing in the Constitution of the United States, he 
observes, that can in any degree control the law of Kentucky 
upon this subject. And the condition of the negroes, there
fore, as to freedom or slavery, after their .return, depended 
altogether upon the laws of that State, and could not be influ
enced by the laws of Ohio. It was exclusively in the power 
of Kentucky to determine, for herself, whether their employ
ment in another State should or should not make them free 
on their return." 
. It has been supposed,. in the· argument on the part of the 

plaintiff, that the eighth section of the :act of Con~ress passed 
.March 6, 1820, (3 St. at Large, p. 544,) which prohibited slavery 
north of thirty-six degrees thirty miutes, within which the 
plaintiff and his wife temporarily resided at Fort Snelling, 
possessed some superior virtue and effect, extra-territorially, 
and within the State of Missouri, beyond that of the laws of 
Illinois, or those of Ohio in the case of Strader et al. v. Gra
ham. A similar ground was taken and urged upon the court 
in the case just mentioned, under the ordinance of 1787, which 
was enacted during tho time of the Confederation, and re
enacted by Congress after the adoption of the Constitution, 
with some amendments adapting it to the new Government. 
(1 St. at Large, p. 50.) 

In answer to this ground, the Chief Justice, in delivering 
the opinion of the court, observed: "The argument assumes 
that the six articles which that ordinance declares to be per
petual, arc still in force in. the States since formed within the 
territory, ·and admitted into the Union. If this proposition 
could be maintained, it would not alter the question; for the 
regulations of Congress, under the old Confoderation or the 
present Constitution, for the government of a particular Terri
tory, could have no force beyond its limits. It certainly could 
not restrict the power of the States, within their respective 
territories, nor in any manner interfere with their laws and 
institutions, nor give this court control over them. 
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"The ordinance in quest~on, he observes, if still. in. force, 
could have no more operation than the laws of Ohio m the ' 
Sfate of Kentucky, and could not infl.uence the dc~~sion upon 
the ri()"hts of the master or the slaves m that State. 
Th~ view, thus authoritatively declared, furnishes a conclu

sive answer to the distinction attempted to be set up between 
the extra-territorial effect of a State law and the act of Congress 
in question. 

It must he admitted that Congress possesses no power to 
re~late or abolish slavery within the States; and that, if this 
act had attempted any such legislation, it would have been a 
nullity. And yet the argument here, if tl:cre be any fore~ in 
it, leads to the result, that effect may be given to such lcg1~la
tion; for it is only by giving the act of Congress operat10n 
within the State of :Missouri, that it can have any effect upon 
the question between the parties. Having no such effect di
rectly, it will be difficult to maintain, upon any consistent 
reasoning, that it can be made to operate indirectly upon the 
subject. 

The argument; we think, in any aspect in which it may be 
viewed, is utterly destitute of support upon any principles of 
constitutional law, as, according to that, Con~ress has no pow
er whatever over the subject of slavery withm the State; arrd 
is also subversive of the established doctrine of international 
jurisprudence, as, according to that, it is an axiom that the 
laws of one Government have no force within the limits of 
another, or extra-te1Titorially, except from the consent of the 
latter. 

It is perhaps not unfit to notice, in this connection, that many 
of the most eminent statesmen and jurists of the country enter
tain the opinion that this. provision of the act of Congress, even 
within the territory to which it relates, was not authorized by 
any power under the Constitution. The doctrine here con
tended for, not only upholds its validity in the territory, but 
claims for it eftect beyond and within the limits of a soverci()"n 
State-an effect, as insisted, that displaces the la·ws of the 
State, and substitutes its own provisions in their place. 

The consequen'-'es of any such construction arc apparent. 
If Congress possesses the power, under the Constitution, to 
abolish slavery in a Territory, it must necessarily possess the 
like power to establish it. It cannot be a one-sided power, as 
may suit the convenience or particular views of the advocates. 
It is a power, if it exists at all, over the whole subject; and 
~hen, upon the process of reasoning which seeks to extend its 
!nfluence beyond the Territory, and within the limits of a State, 
if Congress should establish, instead of abolish, slavery, we do 
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not see but that, if a slave should be removed from the Terri
tory into a free State, his status would accompany him, and 
continue, not,•iithstanding its laws against slavery. The laws 
of the free State, according to the argument, would be displa
ced, and the act of Congress, in its eftect, be substituted in 
their piltce. "\Ve do not see how this conclusion could be 
avoided, if the construction against which we arc contending 
should prevail. We are satisfied, however, it is unsound, and 
that the true answer to it is, that even conceding, for the pur
poses of the ar$ument, that this provision of the act of Con
gress is valid within the Territory for which it was enacted, it 
can have no operation or effect beyond its limits, or within the 
jurisdiction of a State. It can neither displace its laws, nor 
change the status or condition of its inhabitants. 

Our conclusion, therefore, is, upon this branch of the case, 
that the question involved is one depending solely upon the 
law of Missouri, and that the Federal court sitting in the State, 
and trying the case before us, was bound to follow it. 

The remaining question for consideration is, "\Vhat is the 
law of the State of Missouri on this subject? And it would 
be a sufficient answer to refer to the judgment of the higheBt 
court of the State in the very case, were it not due to that 
tribunal to state somewhat at large the course of decision and 
the principles involved, on account of some diversity of opinion 
in the cases. As we have already stated, this case was 
originally brought in the Circuit Court of the State, which 
resulted in a judgment for the plaintiff. The case was carried 
up to the Supreme Court for revision. That court reversed 
the judgment below, and remanded the cause to the circuit, 
for a new trial. In that state of the proceeding, a new suit 
was brought by the plaintiff in the Circuit Court of the U nitcd 
States, and tried upon foe issues and agreed case before us, 
and a verdict and judgment for the defendant, that court . 
following the decision of the Supreme Court of the State. 
The judgment of the Supreme Court is reported in the 15 
Misso. R., p. 576. The court placed the decision upon the 
temporary residence of the master with the slaves in the State 
and Territory to which they removed, and their return to the 
slave State; and upon the principles of international law, that 
foreign laws have no extra-territorial force, except such as the 
State within which they are sought to be enforced may see fit 
to extend to them, upon the doctrine of comity of nations. 

This is the substance of the grounds of the decision. 
The same question has been twice before that court since, 

and the same judgment given, (15 Misso. R., 595; 17 Ib., 434.) 
It must be admitted, therefore, as the settled law of the State, 
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and:/accdtdii:ngi.'t6 the decision in the C?-se of Strader et al. v. 
Grah,atJ.it;[ is;ico-;i.clusive of the case in ~his court. 
r.·1Iti is:'.Silid -however, that the prev10us cases and course of 
ddeisiba;.foJfue State of Missouri on this subject were different, 
anclthntith&:eourts had held the slave to be free on his return 
fr6:ni..:a· ctempcirary residence in the free State. We do not see, 
}\:"'mr.e; .thi:sdlf· be admitted, that the circumstance would show 
fhat ,fhcmsettlcd course of decision, at the time this case was 
tried h'J! thercourt below, was not to be considered the law of 
the'i:lfaieJ)J:Certainly, it must be, unless the first decision of a 
principlei ·.of: law· by a State court is to be permanent and 
ici~vcicilble·: 1 The idea seems to be, that the courts of a State 
aitJei ;not;'.to-r change their opinions, or, if they do, the first 
decision is to be regarded by this court as the law of the State. 
11' :is eritfain, if this be so, in the case before us, it is an 
excaptiµn' ~o the rule governing this court in all other cases.. 
Bntwh::it £ourt has not changed its opinions? What judge 
has not changed bis? 
nd'ftV:ai\i'inig, however, this view, and turning to the decisions 
bfuthe :edurts of Missouri, it. will be found that there is no 
rlisc~:rfancy between the earlier and the present cases upon 
this subjoct. There are some eight of them reported previous 
ta !the :decision in the case before us, which was decided in 
1852'.•r·;The last of the earlier cases was decided in 1836. In 
eaoh one· of these, with two exceptions, the master or mistress 
removed into the. free State with the slave, with a view to a 
permanent residence-in other words, to make that his or her 
damicih And in several of the cases, this removal and 
permanent residence were relied on, as the ground of the 
~ee.is~on in favor of the plaintifl: All these cases, therefore, 
hre< w:lt necessarily in conflict with the decision in the case 
before 'us, but consistent with it. In one of the two excepted 

· cases, the master had hired the slave in the State of Illinois 
froni•l817 to 1825. In the other, the master was an officer in 
l&~· -army, .and removed "'.i~h his sla:ve t? the. m.ilitary post of 
ill_'art:Sn~lhng, .and at Prame du Chie~, 1;i Michigan, tempora
nly;~wh1le actmg under the orders of his Government. It is 
ieo~ce.ded the decisi?n in this case was departed from in the 
:baM .before us, and m those that have followed it. But it is 
i?.;be observ.ed that these subsequent cases arc in conformity 
:W.J.th those m all the slave States borderin(J' on the free-in 
~en~uc~>:Y:, (2 Marsh., 476; 5 B. Munroe, 176; 9 lb., 565)
m y1rg1ma, (1 Rar:d., 15; 1 Leigh, 172; 10 Grattan, 495)-in 
~~i;:land, (4 I~arns and McHenry, 295, 322, 325.) In con
forrmty, also; With the law of England ~m this subject, Ex parte 
.fJrace, (2 Hagg. Adm., R., 94,) and with the opinions of the 
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most eminent jurists of the country. (Story's Confi., 396 a; 
2 Kent Com., 258 n.; 18 Pick., 193, Chief Justice Shaw. See 
Corresp. between Lord Stowell and Judge Story, 1 vol. Life 
of Story, p. 552, 558.) · 

Lord Stowell, in communicating his opinion in the case of 
the slave Grace to Judge Story, states, in his letter, what the 
questi<-r1.1 iV«S before him, namely: ""Whether the emancipation 
of a s.ave brought to England insured a complete en1'ancipation 
to him on his return to his own country, or whether it only 
operated as a suspension of slavery in England, and his 
original character devolved on him again upon his return." 
He observed) "the question had never been examined since 
an end was put to slavery fift,y years ago," having reference 
to the decision of Lord Mansfield in the case of Somersett; 
but the practice, he observed, "has regularly been, that on his 
return to his own cou,ntry, the slave resumed his original 
character of slave." And so Lord Stowell held in the case . 

..J"udge Story, in his letter in reply, observes: "I have read with 
great attention your judgment in the slave case, &c. Upon 
the fullest consideration which I have been able to give the 
subject, I entirely concur in your views; If I had been ca1led 
upon to pronounce a judgment in a like case, I should have 
certainly arrived at the same .result." Again he observes: "In 
my native State, (Massachusetts,) the state of slavery is not 
recognised as legal; and yet, if a slave should come hither, 
and afterwards return to his own home, we should certainly 
think that the local law attached upon him, and that his ser
vile character would be redintegrated." _ 

We may remark, in this connection, that the case before the 
Maryland court, already referred to, and which was decided in 
1799, presented the same question as that before Lord Stowell, 
and received a similar decision. This was nearly thirty years 
before the decision in that case, which was in 1828. The Court 
of Appeals observed, in deciding the Maryland case, that 
"however the laws of Great l3rita~n in such instances, opera
ting upon such persons there, might interfere so as to prevent 
the exercise of certain acts by the masters, not permitted, as in 
the case of Somersett, yet, upon the bringing Ann Joice into 
this State_, (then the province of Maryland,) the relation of 
master and slave continued in its extent, as authorized by the 
laws of this State." And Luther Martin, one of the counsel 
in that case, stated, on the argument, that the question had 
been previously decided the same way in the case of slaves re
turning from a residence in Pennsylvania, where they had be
come free under her laws. 

The State of Louisiana, whose courts had gone further in 
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boldinO' the slave free on his return from a residence in a 
free S~te than the courts of her sister States, has settled the 
law by au act of her Legislature, in conformity with the 
law' of the court of Missouri in the case before us. (Sess. Law, 
1846.) . 

The case before Lord Stowell presented much stronger feh
tures for giving effect to the law of England in the case of the 
slave Grace than exists in the cases that have arisen in this 
country, for in that case th~ slave returned to a c?lony of Eng
land over which the Imperial Government exercised supreme 
authority. Yet, on the return of the slave to the colony, from 
a temporary residence in England, he hold ~hat the origin:i-1 
condition of the slave attached. The quest10n presented m 
cases arising here is as to the effect and operation to be given 
to the laws of a foreign State, on the return of the slave within 
an independent sovereignty. . , 

Upon the whole, it must be admitted that the current of au
thority, both in England and in this country, is in accordance 
with the law as declared by the courts of Missouri in the case 
before us, and we think the court below, was not only right, 
but bound to follow it. 

Some question has been made as to the character of the resi
dence in this case in the free State. But we regard the facts 
as set forth in the agreed case as decisive. The removal of Dr. 
Emerson from Missouri to the military posts was in the dis
charge of his duties as surgeon in the army, and under the 
orders of his Government. Ile was liable at any moment to 
be recalled, as he was in 1838, and ordered to another post. 
The same is also true as it respects Major Taliaferro. In such 
a case, the officer goes to his post for a temporary purpose, to 
remain there for an uncertain time, and not for the purpose of 

. fixing his permanent abode. The question we think too plain 
to require argument. The case of the Attorney General v. 
Napier, (6 ·welsh, Hurtst. and Gordon Exch. Rep., 217,) illus
trates and applies the principle in the case of an officer of the 
English army. 

A question has been alluded to, on the argument, namely: 
the right of the master with his slave of transit into or through 
a free State, on business or commercial pursuits, or in the ex
ercise of a Federal right, or the dischar&"e of a Federal duty, 
being a citizen of the United States, which is not before us. 
~his question depend~ upon different considerations and prin
CIJ?l~s from the one m hand, an~ :urns upon the rights and 
pr1v1leges .see?-red to a com:rp.on citizen of the republic under 
the Constitution of the Umted States. When that questiun 
arises, we shall be prepared to decide it. 

http:com:rp.on
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Our conclusion is, that the judgment of the court below 
should be affirmed. 

Mr. Justice GRIER. 
I concur in the opinion delivered by Mr. Justice Nelson on 

the questions discussed by him. 
I also concur with the opinion of the court as delivered by 

the Chief Justice, that the act of Congress of 6th March 1820 
is unc~nstitutio~a.l and void? a:id that, assuming the f~cts ~ 
stated m the op1mon, the plamt1ff cannot sue as a citizen of 
Missouri in the courts of the United States. But, that the 
record shows a prima facie case of jurisdiction, requirino- the 
court to decide all the questions properly arising in it; a~d as 
the decision of the pleas in bar shows that the plaintiff is a 
slave, and therefore not entitled to sue in a court of the Uni
ted States, the form of the judgment is of little importance; 
for, whether the judgment be affirmed or dismissed for want 
of jurisdiction, it is justified by the decision of the court, and 
is the same in effect between the parties to the suit. 

Mr. Justice DANIEL. 
It may with truth be affirmed, that since the establishment 

of the several communities now constituting the States of this 
Confederacy, there never has been submitted to any tribunal 
within its limits questions surpassing in importance those now 
claimin.I?' the consideration of this court. Indeed it is difficult 
to imaS'~ne, in connection with the systems of polity peculiar 
to the united States, a conjuncture of graver import than that 
must be, within which it is aimed to comprise, and to control, 
not only the faculties and practical operation appropriate to 
the American Confederacy as such, but also the rights and 
powers of its separate and independent members, with refer
ence alike to their internal and domestic authority and inter
ests, and the relations they sust21.in to their confederates. 

To my. mind it is evident, that nothing less than the ambi
tious and far-reaching pretension to compass these objects of 
vital concern, is either directly essayed or necessarily implied 
in the positions attempted in the argument for the plaintiff in 
error. 

How far these positions have any foundation in the nature 
of the rights and relations of separate, equal, and independent 
Governments, or in the provisions of our own Federal compact, 
or the laws enacted under and in pursuance of the authority 
of that compact, will be presently investigated. 

In order correctly to comprehend the tendency and force of 
those positions, it is proper here succinctly to advert to the 
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facts upon which the questions of law propounded in the argu
ment have arisen . 
. This was an action of trespass vi et armis, instituted in the 
Circuit Court of the United States for the district of Missouri, 
in the name of the plaintiff in error, a negro held as a slave, for 
the recovery of freedom for himself, his wife, and two children, 
also negroes. · 
. To the declaration in this case the defendant below, who is 
also the defendant in error, pleaded in abatement that the 
court could not take cognizance of the cause, because the 
plaintiff was not a citizen of the State of Missouri, as averred 
in the declaration, but was a negro of African descent, and that 
his ancestors were of pure African blood, and were brought 
into this country and sold as negro slaves; and hence it follow
ed, from the second section of the third article of the Consti
tution, which creates the judicial power of the United States, 
with respect to controversies between citizens of different 
States, that the Circuit Court could not take cognizance of the 
action. 

To this plea in abatement, a demurrer having been inter
posed on behalf of the plaintiff, it was sustained by the court. 
After the decision ·sustaining the demurrer, the defendant, in 
pursuance of a previous agreement between counsel, and with 
the leave of the court, pleaded in bar of the action: 1st, not 
guilty; 2d(IJ, that the puxintijf u·as a negro slare, the lawful property 
of the defendant, and as such the defendant gently laid his hands 
upon him, and thereby had only restrained him, as the defendant had 
a right to do; 3dly, that with respect to the wife and daughters of the 
plaintf{f, in the second and third counts of the declaration mentioned, 
the defendant had, as to them, only acted in the same manner, and 
in virtue of the same legal right. 

Issues having been joined upon the above pleaE in bar, the 
following statement, comprising all the evidence in the cause, 
was .agre~d upon and signed by the counsel. of the respective
parties, viz: 

"In the year 1834, the plaintiff was a negro slave belonging 
to Doctor Emerson, who was a surgeon in the army of the Uni
ted States. In that year, 1834, said Dr. Emerson took the 
plaintiff from. the State of Mi.sso~ri to the military post at 
Rock Island, m the State of Illmo1s, and held him there as a 
slave. until the month of April or M:ay, 1836. At the time last 
m~:i;tioned, said Dr. Emerson removed the plaintiff from saiu 
~nhta~y post at Rock Island to the military post at Fort Snel
hng,. situate on the west bank of the Mississippi river in the 
Territory known as U p_Per Louisiana, acquired by the' United 
States of France, and situate north of the latitude of thirty-six 
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degrees thirty minutes north, and north of the State of Mis
souri. Said Dr. Emerson held the plaintiff in slavery at said 
Fort Snelling, from said last-mentioned date until the year 
1838. 

"In the year 1835, Harriet, who is named in the second 
count of the plaintiff's declaration, was the neo-ro slave of 
Major 'faliaforro, who belonged to the army ol' the United 
States. In that year, 1835, said Major Taliaferro took said 
Harriet to said Fort Snelling, a military post situated as herein
before stated, and kept her there as a slave until the year 1836, 
and then sold and delivered her as a slave at said :F'ort Snel
ling unto the said Dr. Emerson, herein before. named. Said 
Dr. Emerson held said Harriet in slavery at said Fort Snelling 
until tho year 1838. 

"In tho year 1836, the plaintiff and said Harriet, at said 
Fort Snelling, with the consent of said Dr. Emen;on, who then 
claimed to be their master and owner, intermarried, and took 
each other for husband and wife. Eliza and Lizzie, named in 
the third count of the plaintiff's declaration, are the fruit of 
that marriage. Eliza is about fourteen years old, and was born 
on board the steamboat Gipsey, north of the north line of the 
State of Missouri, and upon the river Mississippi. Lizzie is 
about seven years old, and was born in the State of Missouri, 
at a military post called Jefferson barracks. · 

"In the year 1838, said Dr. Emerson removed the plaintiff 
and said Harriet, and their said daughter Eliza, from said Fort 
Snelling to the State of Missouri, where they have ever since 
resided. 

"Before the commencement of this suit, said Dr. Emerson 
sold and conveyed the plaintift~ said Harriet, Eliza, !tnd Lizzie, 
to the defendant, as slaves, and the defendant has ev0r since 
claimed to hold them and each of them as slaves. 

"At the times mentioned in the plaintiff's declaration, the 
defendant, claiming to be owner as aforesaid, laid his hands 
upon said plaintift; Harriet, Eliza, and Lizzie, and imprisoned 
them, doing in this respect, however, no more than what 
he might lawfully do if they were of right his slaves at such 
times. 

"Further proof may be given on the trial for either party. 
"R. M. FIELD, for Plaintiff. 

· ·; "II. A. GARLAND, for Defendant. 
rr:~ .r/ ~!·.i·/·.) L:1?\ : "/{:.l I<·'• ,' 

-i'. 'Ht.is;agr.eed.;t~atJD'.nedScott·brought suit_.for his freedom 
in the .Circuit Court; of St·Louis .county; j that th~re1 'w:ljl-S a,ycr,. 
i,lict ~d ju<lgm~ntii~.:hi~ favor;:that on-a. writ:cf .e.ti:~r tc:i-;the 
Suprema,.Co!].rt,Lthe~Juqgment; below:hyas;_reverse~ and •the 
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' 
cause remanded to the Circuit Court, where it has been con
tinued to await the decision of this case. 

"FIELD, for Plaintiff. 
"GARLAND, for Defendant." 

Upon the aforegoing agreed facts,· the pla~nti~ prayed t.he 
court to instruct the jury that they ought to find for the plam
ti:ff, and upon the refusal of the ,instr.u~tion thus prayed for, 
the plaintiff excepted to the court s opm10n. The court then, 
upon the prayer of the defendant, instructed the jury, that 
upon the facts of this case agreed as above, the law was with 
the defendant. To this opinion, also, the plaintiff's counsel 
excepted, a.s he did to the opinion of the court denying to the 
plaintiff a new trial after the verdict of the jury in favor of the 
defendant. 

The question first in order presented by the record in this 
cause, is that which arises upon the plea in abatement, and the 
demurrer to that plea; and upon this question it is my opin
ion that the demurrer should have been overruled, and the plea
sustained. 

On behalf of the plaintiff it hafl been urged, that by the pleas 
interposed in bar of a recovery in the court below, (which pleas 
both in fact and in law are essentially the same with the ob
jections averred in abatement,) the defence in abatement has 
been displaced or waived; that it could therefore no longer be 
relied on in the Circuit Court, and cannot claim the consider
ation of this court in reviewing this cause. This position is 
regarded as wholly untenable. On the contrary, it would seem 
to follow conclusively from the peculiar character of the courts 
of the United States, as organized under the Constitution and 
the statutes, and as defined by numerous and unvarying adju
dications from this bench, that there is not one of those courts 
whose jurisdiction and powers can be deduced from mere cus
tom or tradition; not one, whose jurisdiction and powers must 
not be traced palpably to, and invested exclusively by, the 
Constitution and statutes of the United States; not .one that 
is not bound, therefore, at all times, and at all stages of its pro
ceedings, to look to and to regard the special and <leclarad 
extent and bounds of its commission and authority. There is 
i:o .su?~ tri}:mnal of th': Uni~ed States as a .court of general 
JUrisdictwn, m the sense m which that phrase is applied to the 
superior courts under the common law; and even with 
respect t~ t~e courts existing under that system, it is a well
settlecl prmc1ple, that consent can never give jurisdiction. 

The principles above stated, and the consequences reO'ularly 
deducible from them, have, as already remarked, been ~epeat-
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edly and unvaryingly propounded from this bench. Beginning 
with the earliest decisions of this court, we have the cases of" 
Bingham v. Cabot et al., (3 Dallas, 382;) Turner v. Eurille, 
(4 Dallas, 7;) Abercrombie v. Dupuis et al., (1 Cranch, 3-13;) 
Wood v. ·wagnon, (2 Cranch, 9;) The United States v. The 
brig Union et al., (4 Cranch, 216 ;) Sullivan v. The Fulton 
Steamboat Company, (6 ·wheaton, 450 ;) Mollan et al. v. 
Torrence, (9 "\Vheaton, 537 ;) Brown v. Keene, (8 Peters, 112,) 
nnd Jackson v. Ashton, .(8 Peters, 148;) ruling; in uniform 
and unbroken cun-ent, the doctrine that it is essential to the 
jurisdiction of the courts of the United States, that the facts 
upon which it is founded should appear upon the record. 
Nay, to such an extent and so inflexibly has this requisite to 
the jurisdiction been enforced, that in the case of Capron v. 
Van Noorden, (2 Cranch, 126,) it is declared, that the plaintiff 
in this court may assign for error his own omission in the 
pleadings in the court below, where they go to the jurisdiction. 
This doctrine has been, if possible, more strikingly illustrated 
in a later decision, the case of The State of Rhode Island v. 
The State of Massachusetts, in the 12th of Peters. 
. 'In this case, on page 718 of the volume, this court, with 
reference to a motion to dismiss the cause for want ofjurisdiction, 
have said: "However late this objection has been made, or may be 
made, in any cause 1'.n an inferior or appellate court of the United 
States, it must be considered and decided before any court can 
move one farther step in the cause, as any movement is 
necessarily to exercise the jurisdiction. Jurisdiction is the 
power to hear and determine the su~ject-matter in controversy 
between the parties to a suit; to adjudicate or exercise any . 
judicial power over them. The question is, whether on the 
case before the court their action is judicial or extra-judicial; 
with or without the authority of law to render a judgment or 
decree upon the rights of the litigant parties. A motion to dis
miss a cause pendinO' in the courts of the United States, is not 
analogous to a plea to the jurisdiction of a court of common 
law or equity in England; there, the superior courts have a 
general jurisdiction over all persons within the realm, and all 
causes of action between them. It depends on the subject
matter, whether the jurisdiction shall be _exer_?ised by a .court 
of law or equity; but that court to which it approprrntely 
belongs can act judicially upon the party and the subject of 
the suit, unless it shall be made apparent to the court that the 
judicial determination of the case has been withdrawn from 
the court of O'eneral jurisdiction to an inferior and limited one. 
It is a nec~ssary presumption that the court of general 
jurisdiction can act upon the given case, when nothing to the 
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contrary appears;. hence has ~risen the ru1e that the party 
claimi1w an exemption from its process must set out the 
reason by a special plea i~ abatement, and. show t~at some 
inferior court of law or eqmt~ has the exclusive cogrn~an~e of 
the case, otherwise the superior court must proceed m Yirtue 
of its creneral jurisdiction. A motion to dismiss, therefore, 
cannot°be entertained, as it does not disclose a case of 
exception; and if a plea in abatement is put in, it must not 
only make out the exception, but point to the particular court 
to which the case belongs. There are other classes of cases 
where the objection to the jurisdiction is of a different nature, 
as on a bill in chancery, that the subject-matter is cognizable 
only by the King in Council, or that the parties defendant 
cannot be· brought before any municipal court on account of 
their sovereign character or the nature of the controversy; or 
to the nry common cases which present the question, whether 
the cause belong to a court of law or equity. To such cases, 
a plea in abatement would not be applicable, because the 
plaintiff could not sue in an inferior court. The objection 
goes to a denial of any jurisdiction of a municipal court in the 
orie class of cases, and to the jurisdiction of any court o( 
equity or of law in the other, on which last the court decides 
according to its discretion. . 
· "An objection to jurisdiction on the ground of exemption 
from the process of the court in which the suit is brought, or 
the manner in which a defendant is brought into it, is waived 
by appearance and pleading to issue; but when the objection 
goes to the power of the court over the parties or the subject
matter, the <lefen<lant need not, for he cannot, give the plaintiff 
a better writ. \Vhere an inferior court can have no jurisdiction 
of a case of law or equity, the ground of objection is not taken 
by plea in abatement, as an exception of the given case from 
.the otherwise general jurisdiction of the court; appearance 
does not cure the defect of judicial power, and it may be relied 
on by plea, answer, demurrer, or at the trial or hearing. As a 
denial of jurisdiction over the subject-matter of a suit between 
parties within the realm, over which -and whom the court has 
power to act, cannot be successful in an Encrlish court of gen· 
eral jurisdiction, a motion like the present 

0
could not be sus-

tained consistently with the principles of its constitution. 
Bu~ as this court is one of limited and special original jurisdictian, its 
action must be confined to the particular cases controversies, 
and parties, over which the Constitution and la~s have author· 
ized it to ~t; . any pro_cee<lin~ without the limits prescribed is 
coram non ;wlice, and its.act10n a nullity. And whether the 
JY:~nt, or~~c~~.s _of power lS objected by a party, or is apparent 
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to the court, it must surcease its action or proceed extra-judi
. cially." · 

In the constructing of pleadings either in abatement or in 
bar, every fact or position constituting a portion of the public 
law, or of known or general history, is necessarily implied. 
Such fact or position need not be specially averred and set 
forth; it is what the world at large and every individual are 

· presumed to know-nay, are bound to know and to be gov
erned by. 

If, on the other hand, there exist facts or circumstances by 
which a particular case would be withdrawn or exempted from 
the influence of public law or necessary historical knowledge, 
such facts and circumstances form an exception to the general 
principle, and these must be specially set forth and established 
by those who would avail themselves of such exception. 

Now, the following are truths which a knowledge of the 
history of the world, and particularly of that of our own coun
try, compels us to know-that the African negro race never 
have been acknowledged as belonging to the family of nations; 
that as amongst them there never has been known or recog
nised by the inhabitants of other countries anything partaking 
of the character of nationality, or civil or political polity; that 
this race has been by all the nations of Europe regarded aa 
su~jects of capture or purchase; as subjects of commerce or 
traffic; and that the introduction of that race into every section 
of this country was not as members of civil or political society, 
but as slaves, as properly in the strictest sense of the term. 

In the plea in abatement, the character or capacity of citizen 
on the part of the plaintiff is denied; and the causes which 
show the absence of that character or capacity are set forth bv 
averment. The verity of those causes, according to the settled 
rules of pleading, being admitted by the demurrer, it only re
mained for the Circuit Court to decide upon their legal suffi
ciency to abate the plaintiff's action. And it now becomes 
the province of this court to determine whether the plaintiff 
below, (and in error here,) admitted to be a negro of African 
descent, whose ancestors were of pure African blood, and were 
brought into this country and sold as negro slaves-such being 
his status, and such the circumstances surrounding his posi
tion-whether he can, by correct legal indu.ction from that 
status and those circumstances, be clothed with the character 
and capacities of a citizen of the State of Missouri? 

It may be assumed as a postulate, that to a slave, as such, 
there appertains and can appertain no relation, civil or politi
cal, with the State or the Government. He is himself strictly 
property, to be used in subserviency to the interests, the con

6 
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venience or the will, of his owner; and to suppose, with respect 
to the fo;·mcr the existence of any privilege or discretion, or 
of any obligation to others incol?pat~ble.wit~ the ~agisterial'
ri()"hts just defined, vrnuld be by implication, if not directly, to 
dtfny the relation of master and slave, since none can possess 
and enjoy, as his ow~, that which ano.ther bas a paramo:int 
ri()"ht and power to withhold. Hence it follows, necessarily, 
tl~t a slave, the peculium or property of a master, and possess
ing within himself no civil nor political rights o! cap~~ities, 
cannot be a CITIZEN. For who, it may be asked, is a citizen? 
·what do the character and status of citizen import? Without 
fear of contradiction, it does not import the condition of being 
private property, the subject of individual power and owner
ship. Upon a principle of etymology alone, the term citizen, 
as derived from civitas, conveys the ideas of connection or 
identification with the State or Government, and a participa
tion of its functions. But beyond this, there is not, it is be
lieved, to be found, in the theories of writers on Government, 
or in any actual experiment heretofore tried, an exposition of 
the term citizen, which has not been understood as conferring 
the actual possession and enjoyment, or the perfect right of 

. acquisition and enjoyment, of an entire equality of privileges, 
civil and political. 

Thus Vattel, in the preliminary chapter to his Treatise on 
the Law of Nations, says: "Nations or States are bodies poli
tic; societies of men united together for the purpose of pro
moting their mutual safety and advantage, by the joint cftorts 
of their mutual strength. Such a society bas her affairs and 
her interests; she deliberates and takes resolutions in common; 
thus becoming a moral person, who possesses an understand
ing and a will peculiar to herself." Again, in the :first chap
ter of the first book of the Treatise just quoted, the same 
writer, after repeating his definition of a State, proceeds to 
remark, that, "from the very design that induces a number 
of men to form a society, which has its common interests and 
which is to act in concert, it is necessary that there should be 
established a public authority, to order and direct what is to 
be done by each, in relation to. the end of the association. 
This political authority is the sovereignty." A.,.ain this writer 
remarks: "The authority of all over each me~ber essentially 
belongs to the body politic or the State." 

By this same writer it is also said: "Tlie citizens are the 

, mei;ibers of th~ civil s.ociety; b?und to this society by certa!n 


. ~uhes, and subject to its ai:thonty; they eqiially participate·. m 

· · its advantages. The natives, or natural-born citizens, are 

those born in the country, of parents who are citizens. As so
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ciety cannot perpetuate itself otherwise than by the children 
of the citizens, those children naturally follow tho condition 
of their parents,. and succeed to all their rights." Again: ~'I 
.say,. to be of the country, it is necessary to be born of a person 
. who is a. citizen; for if he be born there of a foreigner, it will 
be only the place of his birth, and not his country. The inhab
itants, as distinguished from citizens, are for~gners who a.re 
permitted to settle and stay in the country." l Vattel, Book 1, 

; cap. 19, p. 101.) . 
From the vie\\'S here expressed, and they seem to be unex

. ceptionable, it must follow, that with the wwe, with one devoid 
.·Of rights or capacities, civil or political, there could be no pact; 
.. that one thus situated could be uo party to, or actor in, the 
. association of those possessing free will, power, discretion. 
Jle could form no :part of the design, no constituent iugredient 

. or portion of a society based upon common, that is, upon eqtwl 
interests and powers. Ile could not at the same time be the 

.• sovereign and the slave. 
But it has been insisted, in argument, that the emancipation 

of a slave, effected either by the direct act and assent of the 
mast~r, or by causes operating in contravention of his :will, 

. produces a change in the st.atus or capacities of the slave,.such 
as will transform him from a mere subject of property, into a 
being possessing a social, civil, and political equality with a 
citizen. In other words, will make him a citizen of the State 

, . within which he was, previously to his emancipation, a slave. 
•It is difficult to conceive by what magic the mere surcease or 

<:renunciation of an interest in a subject of property, by an indi
. vidual possessing that interest, can alter the essential character 
of that property with respect to persons ·or communities un

. connected with such renunciation. Can it be pretended that 
an individual in any State, by his single act, though volun
tarily or designedly performed, yet without the co-operation 
or warrant of the Government, perhaps in opposition to its 
policy or its guaranties, can create a citizen of that State? 
Much more emphatically may it be asked, how such a result 
could be accomplished by means wholly extraneous, and en
tirely foreign to the Government ofthe State? The argument 
thus urged must lead to these extraordinary conclusions. It 

f is regarded at once as wholly untenable, and as unsustainod 
_by the direct authority or by the analogies of history. 

·'The institution of slavery, as it exists and has existed from 
the period of its introduction into the United States, though 
more humane and mitigated in character than was the same 
institution, either under the republic or the empire of Rome, 
bears, both in .its tenure and in the simplicity incident to the 
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mode of its exercise, a closer resemblance to Roman slavery 
than it does to the condition of villaMge, as it formerly existed 
in England. Connecte:J.with the l~tter, tl~ere w~re peculia~
ties, from custom or positive regulat10n, which vaned it maten
ally from the slavery of the Romans, or from slavery at any 
period within the United States. 

But with regard to slavery amongst the Romans, it is by no 
means true that emancipation, either during the republic or 
the empire, conferred, by the act itself, or implied, the status or 
the rights of citizenship. 

The proud title of Roman citizen, with the immunities and 
rights incident thereto, and as contradistinguished alike from 
the condition of conquered subjects or of the lower grades of 

. native domestic residents, was maintained throughout the du
ration of the republic, and until a late period of the eastern 
empire, and at last was in effect destroyed less by an elevation 
of the inferior classes than by the degradation of the free, and 
the previous possessors of rights and immunities civil and 
political, to the indiscriminate abasement incident to absolute 
and simple despotism. 

By the learned and elegant historian of the Decline and Fall 
of the Roman Empire, we are told that "In the decline of the 
Roman empire, the proud distinctions of the republic were 
gradually abolished; and the reason or instinct of Justinian 
completed the simple form of an absolute monarchy. The 
emperor could not eradicate the popular reverence which 
always waits on the possession of hereditary wealth or the 

- memory of famous ancestors. He delighted to honor with 
titles and emoluments his generals, magistrates, and senators, 
and his precarious indulgence communicated ·some rays of 
their glory to their wives and children. But in the eye of the 
law all Roman citizens were equal, and all subjects of the em

. pire were citizens of Rome. That inestimable character was 
degraded to an obsolete and empty name. The voice of a 
Roman could no longer enact his lriws, or create the annual 

• ministers of his :powers; his constitutional rights might have 
- checked the arbitrary will -0f a master; and the bold adven
. turer from Germany or Arabia was admitted with equal favor 
. to the civil and military command which the citizen alone had 
. been once entitled to assume over the conquests of his fathers. 

The first Cresars had scrupulously guarded the distinction of 
ingenuous and servile birth, which was decided by the condition 
of the mother. The slaves who were liberated by a generous 
master immediately entered into the middle class of libertini or 
freedmen; but they could never be enfranchised from the du· 
ties of obedien.ce ·and gratitude; whatever were the fruits· of 

http:obedien.ce
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their industry, their patron and his family inherited the third 
part, 01· even the whole of their fortune, if they died without 
children and without a testament. Justinian respected the 
rights of patrons, but his indulgence removed the badge of 
disgrace from the two inferior orders of freedmen; whoever 
ceased to be a slave, obtained without reserve or delay the sta
tion of a citizen; :md at length the dignity of an ingenuous 
birth was created or supposed by the omnipotence of the empe
ror."* 

The above account of slavery and its modifications will be 
found in strictest conformity with the Institutes of Justinian. 
Thus, book 1st, title 3d, it is said: "The first general division 
of persons in respect to their rights is into freemen and slaves." 
The same title, sec. 4th: "Slaves are born such, or become so. 
They are born such of bondwomen; they become so either by 
the law of nations, as by capture, or by the civil law. Section 
5th: "In the condition of slaves there is no diversity; but 
among free persons there are many. Thus some are i.ngenui or 
freemen, others libertini or freedmen." 

Tit. 4th. DE lNGENurs.-" A freeman is one who is born free 
by being born in matrimony, of parents who both are free, or 
both freed; or of parents one free and the other freed. But 
one born of a free mother, although the father be a slave or 
unknown, is free." 

Tit. 5th. DE LrnERTINIS.-"Freedmen are those who have 
been manumitted from just servitude." . 

Section third of the same title states that "freedmen were 
formerly distinguished by a threefold division." But the em
peror proceeds to say: "Our piety leading us t-0 reduce all 
things into a better state, we have amended our laws, and re
established the ancient usage; for anciently liberty was simple 
and undivided-that is, was conferred upon the slave as his 
manumittor possessed it, admittin~ this single difference, that 
the person manumitted became only a freed man, although his 
manumittor was a free man." And he further declares: "We 
have made all freed men in general become citizens of Rome, 
regarding neither the age of the manumitted, nor the ruanu
mittor, nor the ancient forms of manumission. '\Ve have also 
introduced many new methods by which slaves may become 
Roman citizens." 

By the references above given it is shown, from the nature 
and objects of civil and political associations, and upon the 
direct authority of history, that citizenship was not conferred 

* Vide Gibbons's Decline and FILll of the Roma.n Empire. London edition of 
18251 vol. 3d, cha.p. 44, p. 183. 
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by the simple fact of ei;rian~ipation, but that such a res.ult. was 
deduced therefrom in v10lation of the fundamental prmc1ples 
of free political association; ~y the. exertion <?f d~spotic will to 
establish under a false and misapplied denommat10n, one equal 
and univ'ersal slavery; and to effect this res~lt required the ex
ertions of absolute power-of a power both rn theory and prac
tice being in its most plenary acceptation the SOVEREIGNTY,7 

THE STATE ITSELF-it could not be produced by a less or in
ferior authority, much less by the will or the act of one who, 
with reference to civil and political rights, was himself a slave. 
The master might abdicate or abandon his interest or owner
ship in his property, but his act would be a mere abandon
ment. It seems to involve an absurdity to impute to it the 
investiture of rights which the sovereignty alone had power to 
impart. There is not perhaps a community in which slavery 
is recognised, in which the power of emancipation and the 
modes of its exercise are not regulated by law-that is, by the 
sovereign authority; and none can fail to comprehend the ne
cessity for such regulation, for the preservation of order, and 
even of political and social existence. 

By the argument for the plaintiff in error, a power equally 
despotic is vested in every member of the association, and the 
most obscure or unworthy individual it comprises may arbi· 
trarily invade and derange its most deliberate and solemn ordi
nances. At assumptions anomalous as these, so fraught with 
mischief and ruin. the mind at once is revolted, and goes di
rectly to the conclusions, that to change or to abolish a funda
mental principle of the society, must be the act of the society 
itself-of the sovereignty; and that none other can admit to a 
participation of that high attribute. It may further expose the 
character of the argument urged for the plaintiff, to point out 
some of the revolting consequences which it would authorize. 
If that. argument possesses any integrity, it asserts the I'ower 
in any citizen, or quasi citizen, or a resident foreigner of any 
one of the s.tates, from a motive either of corruption or caprice, 
not only to mfract the inherent and necessary authority of such 
State, but also materially to i,.uterfere with the organization of 
the Feder~l Government, and with the authority of the sepa
rate and mdependent States. Ile may emancipate his negro 
slave, by which process be first transforms that slave into a 
citizen of his own State; be may next, under color of article 
fourth, section second, of the Constitution of the United States, 
obtrude him, and on terms of civil and political equality upon 
any and every State in this Union, in defiance of an ·;e,rula
!ions of nece~sity or policy, ordained by those States for their 
internal bapprn.ess or safety. Nay, more: this manumitted slave 
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may, by a proceeding springing from the will or act of his mas
ter alone, be mixed up with the institutions of the :Federal 
Government, to which he is not a party, and in opposition to 
the laws of that Government which, in authorizing the exten
sion by naturalization of the rights and immunities of citizens 
of the .United States to those not originally parties to the Fed
eral compact, have restricted that boon to free white aliens alone. 
If the rights and immunities connected with or practiced un
der the institutions of the United States can by any indirec
tion be claimed or deduced from sources or modes other than 
the Constitution and laws of the United States, it follows that 
the power of naturalization vested in Congress is not exclu
sive-that it has in effect no existence, but is repealed or abro
gated. 

But it has been strangely contended that the jurisdiction of 
the Circuit Court might be maintained 11pon the ground that 
the plain tiff was a resident of Missouri, and that, for the purpose· 
of vesting the court with jurisdiction over the parties, residence 
within the State was sufficient. 

The first, and to my mind a conclusive reply to this singular 
argument is presented in the fact, that the language of the 
Constitution restricts the jurisdiction of the courts to cases in 
which the parties shall be citizens, and is entirely silent with 
respect to residence. A second answer to this strange and 
latitudinous notion is, that it so far stultifies the sages by 
whom the Constitution was framed, as to impute to them ig
norance of the material distinction existing between citizenship 
and mere residence or domicil, and of the well-known fa~ts. that 
a person confossedly an alien may be permitted to reside in a 
country in which be can possess no civil or political rights, or 
of which he is neither a citizen nor subject; and that for certain 
purposes a man may have a domicil in difforent countries, in no 
one of which he is an actual personal resident. 

The correct conclusions upon the question here considered 
would seem to be these: · 

That in the establishment of the several communities now 
the States of this Union, and in the formation of the Federal 
Government, the African was not deemed politically a person. 
He was regarded and owned in every State in the Union as 
property merely, and as such was not and could not be a party 
or an actor, much less a peer in any compact or form of gov
ernment established by the States or the U nitcd States. That 
if, since the adoption of the State Governments, he has been or 
could have been elevated to the possession of political rights 
or powers, this result could have been effected by no authori
ty less potent than that of the sovereignty-the State-exert
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ed to that end, either in the form of le$islation, or in some 
other mode of operation. It could certamly never have been 
accomplished by the will of an individual operating independ
ently of the sovereign power, and ev~u contrav?ning U;n~ con
trolling that power. That so far as rights and immumties ap
pertaininO' to citizens have been defined and secured by tho 
Constitution and laws of the United States, the African race 
is not and never was recognised either by the language or pur
poses of the former; and it has been expressly excluded by 
every act of Congress providing for the creation of citizens. by 
naturalization, these laws, as has already been remarked, bemg 
restricted to free while aliens exclusively. 

But it is evident that, after the formation of the Federal Gov. 
ernment by the adoption of the Constitution, the highest e.x.
ertion of State power would be incompetent to bestow a char
acter or status created by the Constitution, or conferred in 
virtue of its authority only. ·Upon those, therefore, who were 
not originally parties to the Federal compact, or who are not 
admitted and adopted as parties thereto, in the mode prescrib
ed by its paramount authority, no State could have power to 
bestow the character or the rights and privileges exclusively 
reserved by the States for the action of the Federal Govern
ment by that compact. 

The States, in the exercise of their political power, might, 
with reference to their peculiar Government and jurisdiction, 
guaranty the rights of person and property, and the enjoy
ment of civil and political privileges, to those whom they 
should be disposed to make the objects of their bounty; but 
they could not reclaim or exert the powers which they had 
vested exclusively in the Government of the United States. 
They could not add to or change in any respect the class of 
persons to whom alone the character of citizen of the United 
States appertained at the time of the adoption of the Federal 
Constitution. They could not create citizens of the United 
States by any direct or indirect proceeding. 

According to the view taken of the law, as applicable to the 
demurrer to the. plea in abatement in this cause, the questions 
subsequently raised upon the several pleas in bar miO'ht be 
passe~ b:y, a~ req~iring neither a particular exaruinafo~n, nor 
an a:fJu~1c~t10n d1rec~ly up~n them. But as these questions 
are mtrms1cally of. prmiary. mterest and magnitude, and have 
been elabora~el.Y d1scl!ssed i~ a:gument, and as with r~spect to 
them the opm10ns of _a maJority of the court includin()' my 
own, are perfectly coincid.ent, to me it seems p~oper thatthey 
should here be fully considered, and, so far as it is practicable 
for this court to accomplish such an end, finally put to rest. 
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The questions then to be considered upon the several pleas 
in bar, and upon the agreed statement of facts between the 
counsel, are: 1st. \Vhether the admitted master and owner 
of the plaintift~ holding him as his slave in the State of Mis
souri, and in conformity with his rights guarantied to him by 
the laws of Missouri then and still m force, by carryin~ with 
him for his own benefit and accommodation, and as his own 
slave, the person of the plaintiff into the State of Illinois, with
in which State slavery had been prohibited by the Constitu
tion thereof, and by retaining the plaintiff during the com
morancy of the master within the State of Illinois, had, upon 
his return with his slave into the State of Missouri, forfeited 
his rights as master, by reason of any supposed operation of 
the prohibitory provision in the Constitution of Illinois, be
y()nd the proper territorial jurisdiction of the latter State? 2d. 
Whether a similar removal of the plaintiff by his master from 
the State of Missouri, and his retention in service at a point 
included within no State, but situated north of thirty-six de
grees thirty minutes of north latitude, worked a forfeiture of 
the right of property of the maste.r, and the manumission of 
the plaintiff? 

In considering the first <>f these questions, the acts or decla
rations of the master, as expressive of his purpose to emanci
pate, may be thrown out of view, since none will deny the 
right of the owner to relinquish his interest in any subject of 
property, at any time or in any place. The inquiry here bears 
no relation to acts or declarations of the owner as expressive 
of his intent or purpose to make such a relinquishment; it is 
simply a question whether, irrespective of such purpose, and 
in opposition thereto, that relinquishment can be enforced 
against the owner of property within his own country, in defi
ance of every guaranty promised by its laws; and this through 
the instrumentality of a claim to power entirely foreign. and 
extraneous with reference to himself, to the origin and found
ation of his title, and to the independent authority of his 
country. A conclusive negative answer to such an inquiry is 
at once supplied, by announcing a few familiar and settled 
principles and doctrines of public law. 

Vattel, in his chapter on the general principles of the laws 
of nations, section 15th, tells us, that "nations being free and 
independent of each other in the same manner that men are 
naturally free and independent, the second general law of their 
society is, that each nation should be left in the peaceable 
enjoyment of that liberty which she inherits from nature." 

"The natural society of nations," says this writer, "cannot 
subsist unless the natural rights of each be respected." In 
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section 16th he says, "as a consequence of that liberty and in
dependence, it exclusively belong~ to each na~ion to form her 
own judgment of what her conscience prescnbes for her-~f 
what it is proper or improper for her to do; and of course it 
rests solely with her to examine and determine whether she 
can perform any office for another nation without neglecting 
the duty she owes to herself. In all cases, therefore, in which 
a nation has the right of judging, what her duty requires, no 
other nation can compel her to act in such or such a particular 
manner, for· any attempt at such compulsion would be an in
friu(J'ement on the liberty of nations." Again, in section 18th, 
of the same chapter, "nations composed of men, and considered 
as so many free persons living together in a state of nature, are 
naturally equal, and inherit from nature the same obligations 
and rights. Power or weakness does not produce any differ
ence. A small republic is no less a sovereign state than the 
most powerful kingdom." 

So, in section 20: "A nation, then, is mistress of her own 
actions, so long as they do not affoct the proper and perfect 
rights of any other nation-so long as she is only internally 
bound, and does not lie under any external and perfect obliga
tion. If she makes an ill use of her liberty, she is guilty of a 
breach of duty; but other nations are bound to acquiesce in 
her conduct, since they have no right to dictate to her. Since 
nations are free, independent, and equal, and since each possesses 
the right of judging, according to the dictates of her conscience, 
what conduct she is to pursue, in order to fulfil her duties, the 
effect of the whole is to produce, at least externally, in the eyes 
of mankind, a perfect equality of rights between nations, in the 
administration of their affairs, and in the pursuit of their pre
tensions, without regard to the intrinsic justice of their con
duct, of which others have no right to form a definitive judg
ment." 

Chancellor Kent, in the 1st volume of his Commentaries, 
lecture 2d, after collating the opinions of Grotius, IIeineccius, 
Vatt~l, and Rutherford, enunciates the following positions as 
sanctioned by these and other learned publicists, viz: that 
"nations are equal in respect to each other and entitled to 
claim equal consideration for their rights, '~hatever may be 
their ~elatiye dimensions or s!r~ngth, or however greatly they 
may ~1ffer m gov~rn~1ent, religion, or man~ers. '£his per.feet 
equality and entire mdependence of all distinct States is a 
fundamental. princif.le of public law.. It is a necessary conse
~uence o~ this equ~i1ty, that each nat1011 has a right to govern 
it~elf as it may thmk proper, and no one nation is entitled to 
.dictate a form of government or religion, or a course of inter
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nal policy, to another." This writer gives some instances of .. 
the violation of this great national immunity, and amongst 
them the constant interference by the ancient Romans, under 
the pretext of settling disputes between their neighbors, but 
with the real purpose of reducing those neighbors to bondage; 
the interference of Russia, Prussia, and Austria, for the dis:: 
memberment of Poland; the more recent invasion of Naples 
by Austria in 1821, and of Spain by the French Government 
in 1823, i.inder the excuse or''suppressing a dangerous spirit of 
internal revolution and reform. · 

With reference to this right of self-government in independ
ent sovereign States, an opinion has been expressed, which, 
whilst it concedes this right as inseparable from and as a ne
cessary attribute of sovereignty and indep~ndence, asserts 
nevertheless some implied and paramount authority of a sup
posed international hw, to which this right of self-government 
must be regarded and exerted as subordinate; aud from which 
independent and sovereign States can be exempted only by a 
protest, or by some public and formal rejection of that author
ity. ·with all respect for those by whom this opinion has been 
professed, I am constrained to regard it as utterly untenable, 
as palpably inconsistent, and as presenting in argument a com
plete Jelo de se. · 

Sovereignty, independence, and a perfect right of self-gov
ernment, can signify nothing less than a superiority to and an 
exemption from all claims by any extraneous power, however 
expressly they may be asserted, and render all attempts to 
enforce such claims merely attempts at usurpation. Again, 
could such claims from extraneous sources be regar<fod as 
legitimate, the effort to resist or evade them, by protest or 
denial, would be as irregular and unmeaning as it would be 
futile. It could in no wise affect the question of superior ri()'ht. 
For the position here combatted, no respectable authority has 
been, and none it is thought can be adduced. It is certainly 
irreconcilable with tho doctrines already cited from the writers 
upon public law. 

Neither the case of Lewis Somersett, (Howell's State Trials, 
vol. 20,) so often vaunted as the proud evidence of devotion to 
freedom under a Government which has done as much perhaps 
to extend the rei O'J1 of slavery as all the world besides; nor 
does any decision °founded upon the authority of Somersett's 
case, when correctly expounded, assail or impair the prin.ci.ple 
of national equality enunciated by each and all of the publicists 
already referred to. In the case of Som~rse.tt? althougJi ~he 
applicant for the habeas corpus and the 1!1dmdual ·cla!mmg 
property in that applicant were both subJeCts and res1dentij 
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within the British empire, yet the decision canno~ be correctly 
understood as rulinO' absolutely and under all circumstances 
a(J'ainst the ri(J'ht ol'property in the claimant. That decision 
g~es no farthe~ than to d.eterm~ne, .that within tlU'; realm of -!Jng_
land there was no authority to JUst1fy the detent10n of an md1
vidual in private bondage. If the decision in Somersett's case 
had gone beyond this point, it would have presented the 
anomaly of a repeal by laws enacted for and limit~d ~n tJrnir 
operation to the realm alone, .of oth~r laws and .m~titut1ons 
established for places and suh.1ects without the hm1ts of the 
realm of England; laws and institutions at that very time, 
and long subsequently, sanctioned and maintained under the 
authoritv of the British Government, and which the full and 
combined action.of the King and Parliament was required to 
abrogate. 

But could the decision in Somersett's case be correctly in
terpreted as ruling the doctrine which it has been attempted 
to deduce from it, still that doctrine must be considered as 
havin!J' been overruled by the lucid and able opinion of Lord 
Stowell in the more recent case of the slave Grace, reported in 
the second volume of Haggard, p. 94; in which opinion, whilst 
it is conceded by the learned judge that there existed no power 
to coerce the slave 'vhilst in England, that yet, ·upon her return 
to the island of Antigua, her status as a slave was revived, or, 
rather, that the title of the owner to the slave as property had 
never been extinguished, but had always existed in that island. 
If the principle of this decision be applicable as between differ
ent portions of one and the same empire, with how much more 
force does it apply as between nations or Governments entirely 
separate, and absolutely independent of each other? For in 
this precise attitude the States of this Union stand with refer
ence to this subject, and with reference to the tenure of every 
description of property vested under their laws and held within 
their territorial jurisdiction. 

A strong illustration of the principle ruled by Lord Stowell, 
and of the effect of that principle even in a case of express 
contract, is seen in the case of Lewis u. Fullerton, decided by 
the Supreme Court of Virginia, and reported in the first volume 
of Randolph, p. 15. The case was this: A female slave, the 
property of a citizen of Virginia, whilst with her master in the 
State of Ohio, was taken from his possession under a writ of ' 
habeas corpus, and set at liberty. Soon, or immediately after, 
by agreement between this slave and her master a deed was 
ex.ecuted in Ohio by the latter, containing a stip'ulation that 
tlus sl:ive should return to Virginia, and, after a service of two 
yeArs m that State, should there be free. The law of Virginia 
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regulating e~::mci~ation .rcHJ.U~red that. deeds of emancipation 
should, withm a given time from their date, be recorded in 
the court of the county in which the grantor resided, and de
clared that deeds with regard to which this requisite was not 
complied with should be void. Lewis, an infant son of this 
female, under the rules prescribed in such cases, brought an 
action, in forma pauperis, in one of the courts of Vir()'inia for 
the recovery of his freedom, claimed in virtue of th~ trai;sac
tions above mentioned. Upon· an appeal to the Supreme Court 
from a judgment against the plaintiff; Roane, Justice, in deliv
ering the opinion of the court, after disposing of other ques
tions discussed in that case, remarks: · 

"As to the deed of emancipation contained in the record, 
· that deed, taken in connection with the evidence offered in 
· support of it, shows that it had a reference to the State of Vir

ginia; and the testimony shov.<s that it formed a part of this 
contract, whereby the slave Milly was to be brought back (as 
she was brought back) into the State of Virginia. Her object 
was therefore to secure her freedom by the deed within the 
State of Virginia, after the time should have expired for which 
she had indented herself, and when she should be found 
abiding within the State of Virginia. 

"If, then, this contract had an eye to the State of Virginia 
for its operation and effect, the lex loci ceases to operate. In 
that case it nlust, to have its effect, conform to the laws of Vir
ginia. It is insufficient under those laws to effectuate an eman
cipation, for want of a due recording in the county court, as 
was decided in the case of Givens v. Mann, in this court. It is 
also ineffectual within the Commonwealth of Virginia for an
other reason. The lex loci is also to be taken subject to the 
exception, that it is not to be enforced in another country, when 
it violates some moral duty or the policy of that country, or is 
not consistent 'vith a positive right secured to a third person 
or party by the laws of that country in which it is sought to 
be enforced. In such a case we are told, 'rnagis jus nostrum, 
quam jus alienum servemus.'" (Huberus, tom. 2, lib. 1, tit. 3; 
2 Fontblanque, p. 444.) "That third party in this instance is 
the Commonwealth of Virginia,. and her policy and interests 
are also to be attended to. These turn the scale against the 
lex loci in the present instance.'' 

The second or last-mentioned position assumed for the plain
tiff under the pleas in bar, as it rests mainly if not solely upon 

.	t]+.e provision of the act of Congress of Marc?- 6, ~820, pro
h\?iting slavery in Upper. Louisiana north of th1rty-s1x d~gree~. 
thirty minutes north latitude, popularly call~d the JJ1issouri 
Compromise, that assumption renews the question, formerly so 
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zealously debated, as to the validity of the provision in the act 
of Coiwress, and upon the constitutional competency of Con
gress tcf establish it. - · . . . 

·Before proceeding, however, to examme the vahd1ty of the 
prohibitory provision of the law, it may, so far as the rights 
involved in this cause are concerned, be remarked, that con
cedinO' to that provision the validity of a legitimate exercise 
of po~ver, still this concession could by no rational interpreta
tion imply the slightest authority for its op8ration beyond the 
territorial limits comprised within its terms; much less could 
there be inferred from it a power to destroy or in any degree 
to control rights, either of person or property, entirely within 
the bounds of a distinct and independent sovereignty-rights 
invested and fortified by the guaranty of that sovereignty. 
These s:.irely would. remain in all t~e.i~ inte$ri~y, wha~e':er 
effect might be ascribed to the proh1b1t10n w1thm the hm1ts 

· defined by its language. 
But, beyond and in defiance of this conclusion, inevitable 

and undeniable as it appears, upon every principle of justice 
or sound induction, it has been attempted to convert this 
prohibitory provision of the act of 1820 not only into a weapon 
with which to assail the inherent-the necessarily inherent
powers of independent sovereign Governments, but into a 
mean of forfeiting that equality of rights and immunities 
which are the birthright or the donative from the Constitution 
of every citizen of the United States within the length and 
breadth of the nation. In this attempt, there is asserted a 

· power in Congress, whether from incentives of interest, igno
rance, faction, partiality, or prejudice, to bestow upon a portion 
of the citizens of this nation that which is the common 
property and privilege of all-the power, in fine, of confisca
tion, in retribution for no offence, or, if for an offence, for that 
of accidental locality only. 

It may be that, with respect to future cases, like the one 
now before the court, there is felt an assurance of the impo
tence of such a pretension; still, the fullest conviction of that 
re.suit can impart to it no claim to forbearance, nor dispense 
with the ~uty of antipathy and disgust at its sinister aspect, 
whenever I~ ~lay be seen to scowl ~pon the justice, the order, 
the tranqmlhty, and fraternal feelmg, which are the surest, 
nay, the only means, of promotin~ or preserving the happiness 
and .Pros.perity. of the nation, and which were the great and 
efficient mcentives to the formation of this Government. 

The power of Congress to impose the prohibition in the 
eighth section of t~e act of 1820 has been advocated upon.an 
attempted construction of the second clause of the third section 
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of the fourth article of the Constitution, which declares that 
"Congress shall have power to dispose of and to make all 
needful rules and regulations respecting the territory and other 
property belonging to the United States." 

In the discussions in both houses of Congress, at the time 
of adopting this eighth section of the act of 1820, great weight 
was given to the peculiar language of this clause, viz: territory 
and other property belonging to the United States, as going to 
show that the power of disposing of and regulating, thereby 
vested in Cou~ress, was restricted to a proprietary interest in the 
territory·or land comprised therein, and did not extend. to the 
personal or political rights of citizens or settlers, inasmuch as 
this phrase in the Constitution, "territory or other property," 
identified territory \vith property, and inasmuch as citizens or 
persons could not be property, and especially were not property 
belonging to the United States. Aud upon every principle of 
reason or necessity, this power to dispose of and to regulate 
the territory of the nation could be designed to extend no 
farther than to its preservation and appropriation to the uses 
of those to whom it belonged, viz: the nation. Scarcely any
thing more illogical or extravagant can be imagined than the 
attempt to deduce from this provision in the Constitution a 
power to destroy or in any wise to impair the civil and political 
rights of the citizens of the United States, and much more so 
the power to establish inequalities amongst those citizens by 
creating privileges in one class of those citizens, and by the 
disfranchisement of other portions or classes, by degrading 
them from the position they previously occupied. 

There can exist no rational or natural connection or affin
ity between a pretension like this and the power vested by 
the Constitution in Oongress with regard to the Territo
ries; on the contrary, there is an absolute incongruity between 
them. 

But whatever the power vested in Congress, and whatever 
the precise subject to which that power extended, it is clear 
that the power related to a subject appertaining to the United 
States, and one to be disposed of and regulated for the benefit 
and under the authority of the United States. Congress was 
made simply the agent or t11.1stce for the United States, ~nd 
could not, without a breach of trust and a fr~udi approp:iate 
the subject of the trust to any other bel!e:ficiary or cestui. que 
trust than the United States, or to the people of the U mted 
Stutes, upon equal grounds, . legal or equitable. Congi:ess 
could not appropriate that subject to any one clas~ ?r portion 
of the people, to the exclusion of others, pohtically and 

. constitutionally equals; but every citizen would, if any Dn'
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could claim it have the like rights of purchase, settlement, 
occupation, or 'any other right, ~n the national territo.ry. . 

Nothing can be .mor~ conclusiv~ ~o show the equ~hty of tlns 
with every other right rn all the citizens of t~e Umtcd States, 
and the iniquity and absurdity of the pretension to exclude or 
to disfranchise a portion of them because they are the owners 
of slaves than the fact that the same instrument, which 
imparts to Congress its very existence and its every function, 
guaranties to the slaveholder tlrn title to his property, and 
gives him the right to its reclamation throu~hout the entire 
extent of the nation; and, farther, that the only private 
property which the Constitution has specifically recognised, and 
has imposed it as a direct obligation both on the States and 
the Federal Government to protect and enforce, is the property 
of the master in his slave; no other right of property is placed 
by the Constitution upon the same high ground, nor shielded 
by a similar guaranty. 

Can there be imputed to the sages and patriots by whom the 
Constitution was framed, or can there be detected in the text 
of that Constitution, or in any rational construction or implica
tion deducible therefrom, a contradiction so palpable as would 
exist between a pledge to the slaveholder of an equality with 
his fellow-citizens, and of the formal and solemn assurance for 
the security and enjoyment of his property, and a warrant 
given, as it were uno fiatu, to another, to rob him of that 
property, or to subject him to proscription and disfranchise
ment for possessing or for endeavoring to retain it? The 
injustice and extravagance necessarily implied in a supposition 
like this, cannot be rationally imputed to the patriotic or the 
honest, or to those who were merely sane .. 

A conclusion in favor of the prohibitory power in Congress, 
as asserted in the eighth section of the act of 1820, has been 
attempted, as deducible from the precedent of the ordinance of 
the convention of 1787, concerning the cession by Virginia of 
the territory northwest of the Ohio; the provision in which 
ordinance, relative to slavery, it has been attempted to impose 
upon other and subsequently-acquired territory. 

The first circumstance which, in the consideration of this 
provision, impresses itself upon my mind, is its utter futility 
and want of authority. This court has, in repeated instance~, 
ruled, that whatever may have been the force accorded to this 
ordinance of 178T at the period of its enactment its authority 
and effec~ ce~sed, and yielde~ to the paramount authority of 
the Constitut1-0n, .from. the per10d of the adoption of the latter. 
Such is the principle ruled in the cases of Pollard's Lessee v. 
Ilagan, (3 How., 212,) Parmoli v. The First .Municipality of 
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New Orleans, (3 How., 589,) Strader v. Graham, (16 How., 82.) 
But auart from the suuerior control of the Constitution. and. 
anterior to the adoption of that instrument, it is obvious that 
tne. i?hibit10n m. qu~stfon never had and never. coul~ have any 
legitimate and bmdmg force. We may seek m vam for any 
power in the convent10n, either to require or to accept a con
dition or restriction upon the cession like that insisted on; a 
condition inconsistent with, and destructive of, the object of 
the grant. The cession was, as recommended by the old Con
gress in 1780, made originally aad completed in terms to the 
United States, and for the benefit of the United States, i. e., for 
the people, all the people, of the United States. The condition 
subsequently sought to be annexed in 1787, (declared, too, to 
be perpetual and immutable,) being contradictory to the terms 
and destructive of the purposes of the cession, and after the 
cession was consummated, and the powers of the ceding party 
terminated, and the rights of the grantees, the people of the Uni
1£d States, vested, must necessarily, so far, have been ab initio 
void. ·with respect to the power of the convention to impose 
this inhibition, it seems to be pertinent in this place to recur 
to the opinion of one cotemporary with the establishment of 
the Government, and whose distinguished services in the form
ation and adoption of our national charter, point him out as 
the artifex maximus of our Federal system. James Madison, 
in the year 1819, speaking with reference to the prohibitory 
power claimed by Congress, then threatening the very exist
ence of the Union, remarks of the language of the second 
clause of the third section of article fourth of the Constitution, 
"that it cannot be well extended beyond a power over the ter
ritory as property, ·and the power to make provisions really 
needful or necessary for the government of settlers, until ripe 
for admission into the Union." 

Again he says, "with respect to what has taken place in the 
Northwest territory, it may be observed that the ordinance 
giving it its distinctive character on the subject of slavehold
ing proceeded from the old Congress, acting with the best in
tentions, but under a charter which contains no shadow of the 
authority exercised; and it remains to be decided how far the 
States formed within that territory, and admitted into the 
Union, are on a different footing from its other members as to 
their legislative sovereignty. As to the power ?f admitt~ng 
new States into the Federal compact, the quest10ns offermg 
themselves are, whether Congress can attach conditions, or 
the new States concur in conditions, which after admission 
would abridge or enlarge the constitutional rights of legislation 
ooromon to other States; whether Congress can, by a compact 
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with a new State, take power either to or from itself, or place 
the new member above or below the equal rank and rights 
possessed by the others; whether all such stipulations express
ed or implied would not be nullities, and be so pronounced 
when brought to a practical test. It falls within the scope of 
your inquiry to state the fact, that there was a proposition in 
the convention to discriminate between the old and the new 
States by an article in the Constitution. The proposition, hap
pily, was rejected. The effect of such a discrimination is suffi
ciently ()vident."* 

In support of the ordinance of 1787, there may be adduced 
the semblance at least of obligation deducible from compact, 
the form of assent or agreement between the grantor and 
grantee; but this form or similitude, as is justly remarked by 
Mr. Madison, is rendered null by the absence of power or au
thority in the contracting parties, and by the more intrinsic and 
essential defect of incompatibility with the rights and avowed 
purposes of those parties, and with their relative duties and 
obligations to others. If, then, with the attendant formalities 
of assent or compact, the restrictive power claimed was void 
as to the immediate subject of the ordinance; how much more 
unfounded must be the pretension to such a power as derived 
from that source, (viz: the ordinance of 1787,) with respect to 
territory acquired by purchase or conquest under the supreme 
authority of the Constitution-territory not the subject of mere 
donation, but obtained in the name of all, by the combined ejfort.3 
and resources of all, and with no condition annexed or pre.
tended. 

In conclusion, my opinion is, that the decision of the Cir
cuit Court, upon the law arising upon the several pleas in bar, 
is correct, but that it is erroneous in having sustained the de
murrer to the plea in abatement of the jurisdiction; that for 
this error the decision of the Circuit Court should be reversed, 
and the cause remanded to that court, with instructions to 
abate the action, for the reason set forth and pleaded in the 
plea in abatement. 

In the aforegoing examination of this cause, the circumstance 
that the questions involved therein had been previously ad
judged between these parties by the court of the State of Mis
souri,_ has not been.ad_verted to; for although it has been ruled 
by this court, t?i:t m mstan~es of concurrent jurisdiction, the 
court first obtammg possess10n or cocrnizanee of the contro
versy should retain and decide it, yet,t>as in this case there had 

*Letter from James Madison to Robert Walsh November 27th 1819 on the sulr 
tect of the Missouri Compromise. ' ' ' 
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. been no plea, either of a former judgment or of autre action 
pendent, it was thought that the fact of n. prior decision how
ever conclusive it might have been if reO'ularly pleaded,' could 

0 

not be incidentally taken into view. 

Mr. Justice CA1fPBELL. 
I concur in the judgment pronounced by the Chief Justice, 

but the importance of the cause, the expectation and interest 
. it has awakened, and the responsibility involved in its deter
mination, induce me to file a separate opinion. 

The case shows that the plaintiff, in the year 1834, was a 
. negro slave in Missouri, the property of Dr. Emerson, a sur
geon in the army of the United States. In 1834, his master 
took him to the military station at Rock Island, on the border 
of Illinois, and in 1836 to Fort Snelling, in the present Min
nesota, then "Wisconsin, Territory. "While at Fort Snelling, 
the plaintiff married a slave who was there with her master, 
and two children have been born of this connection; one 

· during the journey of the family in returning to Missouri, and 
the other after their return to that State. 

. Since 1838, the plaintiff and the members of his family have 
been in Missouri in the condition of slaves. The object of this 
suit is to establish their freedom. The defendant, who claims 
the plaintiff and his family, under the title of Dr. Emerson, 
denied the jurisdiction of the Circuit Court, by the plea that 
the plaintiff was a negro of African blood, the descendant of 
Africans who had been imported and sold in this country as 
slaves, and thus he had no capacity as a citizen of Missouri to 
maintain a suit in t110 Circuit Court. The court sustained a 
demurrer to this plea, a trial was then had upon the general 
issue, and special pleas to the eftect that the plaintiff and his 
family were slaves belonging to the defendant. 

My opinion in this case is not affected by the plea to the 
jurisdiction, and I shall not discuss the questions it suggests. 
The claim of the plaintiff to freedom depends upon the effect 
to be given to his absence from Missouri, in company with his 
master, in Illinois and Minnesota, and this effect is to be ascer
tained by a reference to the la.'vs of Missouri. ?J'o.r the tres
pass complainecl of was committed upon one cla1mmg to. b.e a 
freeman and a citizen, in that State, and who had been hvmg 
for years under the dominion of its laws. And the rule is, 
that whatever is a justification where the thing is done, must be 
a justification in the forum where the case is tried. (20 Ilow. 
St. Tri., 234; Cowp. S. C., 161.) 

The Constitution of Missouri recognises slavery as a legal 
condition, extends guaranties to the masters of slaves, and m
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vites immigrants to introduce them, as property, by a prom~se 
of protection. The laws of the State charge the master with 
the custody of the slave, and provide for the maintenance and 
security of their relation. 

The Federal Constitution and the acts of Congress provide 
for the return of escaping slaves within the limits of the Union. 
No removal of the slave beyond the limits of the State, against 
the consent of the master, nor residence there in another con
dition, would be regarded as an effective manumission by the 
courts of :Missouri, upon his return to the State. "Sicut liberis 
captis status restituitur sic servus domino." Nor can the mas
ter emancipate the slave within the State, except through the 
agency of a public authority. The inquiry arises, whether the 
manumission of the slave is effected by his removal, with the 
consent of the master, to a community where the law of slavery 
does not exist, in a case where neither the master nor slave 
discloses a purpose to remain permanently, and where both 
parties have continued to maintain their existing relations. 
'What is the law of Missouri in such a case? Similar inquiries 
have arisen in a great number of suits, and the discussions in 
the State courts have relieved the subject of much of its diffi
culty. (12 B. M. Ky. R., 545; Foster v. Foster, 10 Gratt. Va. 
R., 485; 4 Har. and McII. Md. R., 295; Scott v. Emerson, 15 
Misso., 576; 4 Rich. S. C. R., 186; 17 Misso., 434; 15 Misso., 
596; 5 B. M:., 173; 8 B. M., 540, 633; 9 13. M., 565; 5 Leigh, 
614; 1 Raud., 15; 18 Pick., 193.) 

The result of these discussions is, that in general, the status, 
or civil ~nd political capacity of a person, is determined, in 
the first mstance, by the law of the domicil where he is born; 
that the legal effect ?1!- P.ersons,. arisi_n~ from the operation of 
t~e law of that domicil, 1s not mdehb1e, but that a new capa
city o.r status may be acquired by a change of domicil. That 
q':e?t10ns of status are closely connected with considerations 
arismg out of the social and political organization of the State 
where they originate, and each sovereign power must deter
mine them witllin its own territories. 

A large class of cases has been decided upon the second of 
the propositions above stated, in the Southern and Western 
courts-cases in which the law of the actual domicil was 
adjudged to have altered the native condition and status of the 
slave, alt~ough he h~~ never ac~ually possessed the status of 
freedom m that dom1cil. (Rankm v. Lydia, 2 A. K. M.; Her
ny v. Decker, ·w_'.1lk., 36; 4 Mart., 385; 1 Misso., 4 72; llunter 
v. Fulcher, 1 Leigh.) 
. I do n?t impugn the authority of these cases. No evidence 
is found m the record to establish the existence of a domicil 
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acquired by the master and slave, either in Illinois or :Minne
sota. The master is described as an officer of the army who 
was ~ran~ferrcd ~rom on: stution to another, along the \V~stern 
frontier, m the line of his duty, and 1vho, after performino- the 
usual tours of service, returned to Missouri; these slave~ re
turned to Missouri with him, and had been there for near 
fifteen years, in that condition, when this suit was instituted. 
But absence, in the performance of military duty, without more 
is a fact of no importunce in determining a question of a cha:E.o-~ 
of domicil. Questions of that kind depend upon acts and i~
tentions, and are ascertained from motives, pursuits, the eon
dition of the family, and fortune of the party, and no chMge 
will be inferred, unless evidence shows that one domicil was 
abandoned, and there was an intention to acquire another. 
(11 L. and Eq., 6; 6 Exch., 217; 6 M. and "\V., 511; 2 Curt. 
Ecc. R., 368.) 

The cases first cited deny the authority of a foreign law to 
dissolve relations which have .been legally contracted in the 
State where the parties are, and have their actual domicil-re
lations which were never questioned durin[5 their absence from 
that State-relations which are consistent with the native ca
pacity and condition of the respective parties, and with the 
policy of the State where they reside; but which relations 
were inconsistent with the policy or laws of the State or Terri
tory within which they had been for a time, and from which 
they had returned, with these relations undisturbed. It is upon 
the assumption, thut the law of Illinois or Minnesota was in
delibly impressed upon the slave, and its consequences carried 
into 1fissouri, that the claim of the plaintiff depends. Theim
portance of the case entitles the doctrine on which it rests to a 
careful examination. 

·It will be conceded, that in countries where no law or regu
lation prevails, opposed to the existence and consequences of 
slavery, persons who are born in that condition in a foreign 
State would not be liberated by the accident of their intro
gression. The relation of domestic slavery is recognised in 
the luw of nations, and the interference of the authorities of 
one State with the rights of a master belonging to another, 
without a valid cause, is a violation of that law. C\Vheat. Law 
of Na., 724; 5 Stats. at Large, 601; Calh. Sp., 378; Reports 
of the Com. U. S. and G. B., 187, 238, 241.) 

The public law of Europe formerly permitted a master to re
claim his bondsman within a limited period, wherever he could 
find him, and one of the capitularics of Charlemagne abolishes 
the rule of prescription. He directs, "that wheresoever, within 
the bounds of Italy, either the runaway slave of the king, or of 
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the church or of any other man, shall be found by his master, 
he shall b~ restored without any bar or prescription of years; 
yet upon the provision that the master be a Frank or German, 
or of any other nation (foreign;) but if he be a Lombard or a 
Roman, he shall acquire or receive his slaves by that law which 
has been established from ancient times among them." 'With
out referring for precedents abroad, or to the colonial history, 
for 11imilar instances, the history of the Confederation and Union 
affords evidence to attest the existence of this ancient law. In 
1783, Congress directed General ·washington to continue his 
remonstrances to the commander of the British forces respecting 
the permitting negroes belonging to the citizens of these States 
to leave New York, and to insist upon the discontinuance of 
that measure. In 1788, the resident minister of the United 
Stutes at Madrid was instructed to obtain from the Spanish 
Crown orders to its Governors in Louisiana and Florida, "to 
permit and facilitate the apprehension of fugitive slaves from 
the States, promising that the States would observe the like 
conduct respecting fugitives from Spanish subjects." The 
committee that made the report of this resolution consisted of 
Hamilton, Madison, and Sedgwick, (2 Hamilton's ·works, 4 73 ;) 
and the clause in the Federal Constitution providing for the 
restoration of fugitive slaves is a recognition of this ancient 
right, and of the principle that a change of place does not effect 
a change of condition. The diminution of the power of a 
master to reclaim his escaping bondsman in Europe commenced 
in the enactment of laws of prescription in favor of privileged 
communes. Bremen, Spire, \Vorms, Vienna, and Ratisbon, in 
Germany; Carcassonne, Beziers, Toulouse, and Paris, in France, 
a?quired privi.leges on this subject at an early period. The or
dmance of \V1lham the Conqueror, that a residence of any of 
the servile population of England, for a year and a day, with
out bei~g claimed, in any city, burgh, walled town, or castle 
of the Kmg, should entitle them to perpetual liberty, is a speci
men of these laws. 

The earliest publicist who has discussed this subject is Bodin, 
a jurist of the sixteenth century, whose work was quoted in 
the early discussions of the courts in :France and Eno-land on 
this subject. He says: "In France, althouo-h there be some 
remembrance of old servitude, yet it is not la~vful here to make 
a slave or to buy any one of others, insomuch as the slaves of 
strangers, so soon as they set their foot within France become 
frank ~nd fre~, as was determined by an old decree of the court 
of Paris .agaii:st .an ambassa~or of Spain, who had brought 
a slave with him mto France. He states another case which 
arose in the city of Toulouse, of a Genoese merchant ~ho had, 
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carried a slave into that city on his voyage from Spain; and 
when the matter was brought before the magistrates, th€ 
"procureur of the city, out of the records, showed certain 
ancient privileges given unto them of Tholouse, wherein it was 
granted that slaves, so soon as they should come into Tholou!!e, 
should be free." These cases were cited with much approba
tion in the discussion of the claims of the West India slaves 
of Verdelin for freedom, in 1738, before the judges in admi
ralty, (15 Causes Celebres, p. 1; 2 Masse Droit Com., sec. 58,) 
and were reproduced before Lord Mansfield, in the cause of 
Somersett, in 1772. Of the cases cited by Bodin, it is to be 
observed that Charles V of France exempted all the inhabit
ants of Paris from serfdom, or other feudal incapacities, in 
1371, and this was confirmed by several of his successors, (3 
Dulaire Hist. de Par., 546; Droud. Cout. de Par., 21,) and the 
ordinance of Toulouse is preserved as follows: " Civitas Tholo
sana f w't et erit sine fine libera, adeo ut seri:i- et ancillix, sclavi et 
sclavix, dominos sive domina_s habe'>ttes, cum rebus vel sine rebus su'is, 
ad T holosam vel infra terminos extra itrbem terrninatos accedentes 
acquirant libertatern." (Hist. de Langue, tome 3, p. 69; Ibid. 
6, p. 8; Loysel Inst., b. 1, sec. 6.) 

The decisions were made upon special ordinances, or char
ters, which contained positive prohibitions of slavery, and 
where liberty had been granted as a privilege; and the history 
of Paris furnishes but little support for the boast that she was 
a "sacro sancta civilas," where liberty always had an asylum, or 
for the "self-complacent rhapsodies" of the French advocates 
in the case of Verdelin, which amused the grave lawyers who 
argued the case of Somersett. The case of Verdelin was 
decided upon a special ordinance, which prescribed the condi
tions on which \Vest India slaves might be introduced into 
France, ahd which had been disregarded by the master. 

The case of Somersett was that of a Virginia slave carried 
to England by his master in 1770, and who remained there 
two years. For some cause, he was confined on a Tessel 
destined to Jamaica, where he was to be sold. Lord Mansfield, 
upon a return to a habeas corpus, states the question involved. 
"Here, the person of the slave himself~" he says, "is the 
immediate subject of inquiry, Can any dominion, authority, or 
coercion, be exercised in this country, according to the Amer
ican laws? " He answers: "The difficulty of adopting the 
relation, without adopting it in all its consequences, is indeed 
extreme, and yet many of those consequences are absolutely 
contrary to the municipal law of England." Again, he says: 
"The return states that the slave departed, and refused to 
serve; whereupon, he was kept to be sold abroad." "So high 
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an act of dominion must be recognised by the law of the 
country where it is used. The power of the master over his 
slave has been extremely different in different countries." 
"The state of slavery is of such a nature, that it is incapable 
of being introduced on any reasons, moral or political, but 
only by positive law, which preserves its force long after the 
reasons, occasion, and time itseif, from whence it \Vas created, 
are erased 'from the memory. It is so odious, that nothing 
can be suffered to support it but positive law." That there is a 
difference in the systems of States, which recognise and which 
do not recognise the institution of slavery, cannot be disguised. 
Constitutional law, punitive law, police; domestic economy, 
industrial pursuits, and amusements, the modes of thinking 
and of belief of the population of the respective communities, 
all show the profound influence exerted upon society by this 
single arrangement. This influence was discovered in the 
Federal Convention, in the deliberations on the plan of the 
Constitution. Mr. Madison observed, "that the States were 
divided into different interests, not by their difference of size, 
but by other circumstances; the most material of which 
resulted partly from climate, but principally from the effects 
of their having or not having slaves. These two causes concur 
in forming the great division of interests in the United States." 

The question to be raised with the opinion of Lord Mans· 
field, therefore, is not in respect to the incongruity of the two 
systems, but whether slavery was absolutely contrary to the 
law of England; for if it was so, clearly, the American laws 
could not operate there. Historical research ascertains that at 
the date of t110 Conquest the rural population of England were 
generally in a servile condition, and under various names, de. 
noting slight variances in condition, they were sold with the 
land like cattle, and were a part of its living money. Traces 
of the existence of African slaves are to be found in the early 
chronicles. Parliament in the time of Richard II, and also 
of Ilenry VIII~ refused to adopt a general law of emancipation. 
Acts of emancipation by the last.named monarch and by Eliz.. 
abeth are preserved. 
· The African slave trade had been carried on, under the un-
bounded protection of the Crown, for near two centuries, when 
the c.ase of Somersctt was heard, and no motion for its su~ 
press10n had ever been submitted to Parliament· ,vhile it was 
f9rced upon and maintained in unwilling coloni~s by the Par
liament and Crown of England at that moment. 1!,ifteen 
thousand negr? slaves were then living in that island, where 
they had been mtroduced under the counsel of the most illus-
trious jurists of the realm, and such slaves had been publicl.Y 
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sold for near a century in the markets of London. In the 
northern part of the kingdom of Great Britain there existed a 
class of from 30,000 to 40,000 persons, of whom the Parlia
ment said, in 1775, (15 George III, chap. 28,) "many colliers, 
coal-heavers, and ~al~ers, are in a state of slavery or bondage, 
bound to the collieries and salt works, where they ·work for 
lite, transferable with the collieries and salt ·works when their 
original masters have no use for them; and whereas the eman
cipating or setting free the colliers, coal-heavers, and salters, 
in Scotland, who are now in a state of servitude, gradually and 
upon reasonable conditions, would be the means of increasing 
the number of colliers, coal-heavers, and salters, to the great 
benefit of the public, without doing any injury to the present 
masters, and would remove the reproach of allowing such a 
state of servitude to exist in a free country," &c.; and again, 
in 1799, "they declare that many colliers and coal-heavers still 
continue in a state of bondage." No statute, from the Con
quest till the 15 George III, had been passed upon the subject 
of personal slavery. These facts have led the most eminent 
civilian of England to question the accuracy of this judgment, 
and to insinuate that in this judgment the offence of ampliare 
jurisdictionem by private authority ·was committed by the emi
nent magistrate who pronounced it. 
· This sentence is distinguishable from those cited from the 
French courts in this: that there positive prohibitions existed 
against slavery, and the right to .freedom was conferred on 
the immigrant slave by positive law; whereas here the conse
quences of slavery merely-that is, the public policy-•vere 
found to be contrary to the law of slavery. The case of the 
slave Grace, (2 Hagg.,) with four others, came before Lord 
Stowell in 1827, by appeals from the ·west India vice admiralty 
courts. They were cases of slaves who had returned to those 
islands after a residence in Great Britain, and where the. claim 
to freedom was first presented in the colonial forum. The 
learned jucl()'e in that case said: "This snit fails in its founda
tion. She (Grace) w~s not a free person; no injury is d~ne her 
by her continuance m slavery, and she has no pretens10ns to 
any other station than that which was enjoyed by every slave 
of a family. If she depends upon such f~eedom eo!1ve;y:ed by 
a mere residence in En()'land, she complams of a v10lat10n of 
right which she possessed no l~nger than whilst ~he resided in 
Endand but which totally expired when that residence ceased, 
and she ~vas imported into Antigua." . 

The decision of Lord Mansfield was, "that so l11gh an act 
of dominion" as the master exercises over his slave, in send
ing him abroad for sale, could not be exercised in England 
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under the American laws, and contrary to the spirit of their 
own. 

The decision of Lord Stowell is, that tJie authority of the 
English laws terminated when the slave departed from Eng
land. That the laws of Englal'ld were not importecl into ....~n
ticrua with the slave, upon her return, and that the colomal 
fo~u~ had no warrant for applymg a foreign code to dissolve 
relations which had existed between persons belonging to that 
island, and which were legal according to its own lilystem. 
There is no distinguishable difference between the case before 
us and that determined in the admiralty of Gr1<at Britain. 

The complaint here, in my opinion, amounts to this: that 
the judicial tribunals of ~Iissouri have not denounced as 
odious the Constitution and laws under which they are organ
ized, and have not superseded them on their own private au
thority, for the purpose of applying the laws of Illinois, or 
those passed by Congress for Minnesota, in their stead. The 
eighth section of the act of Congress of the 6th of March, 
1820, (3 Statutes at Large, 545,) entitled, "An act to authorize 
the people of ~Iissouri to form a State Government," &c., &c., 
is referred to, as affording the authority to this court to pro
nounce the sentence which the Supreme Court of Missouri felt 
themselves constrained to refuse. That section of the act pro
hibits slavery in the district of country west of the Mississippi, 
north of thirty-six degrees thirty minutes north latitude, which 
belonged to the ancient province of Louisiana, not included in 
Missouri. 

It is a settled doctrine of this court, that the Federal Gov
ernment can exercise no power over the subject of slavery 
within the States, uor control the intermigration of slaves, 
other than fugitives, among the States. Nor can that Gov
ernment affect the duration of slavery within the States, other 
than by a legislation over the foreign slave trade. .The power 
of Congress to a<lopt the section of the act above cited must 
therefore depend upon some condition of the Territories which 
distinguishes them from States, and subjects them to a con
trol more extended. The third section of the fourth article of 
the Constitution is referred to as the only and all-sufficient 
grant to support this claim. It is, that ''new States may be 
admitted by the Congress to this Union; but no new State 
shall be formed or erected within tho jurisdiction of any other 
State, nor any State be formed by the junction of two or more 
States, or parts of States, without the consent of the Legisla
tures of the States concerned, as well as of the Congress. The 
Congress shall have power to dispose of and make nll needful 
rules and regulations respecting the territory or other prop
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erty belonging to the United States; and nothino- in this Con
stitution shall be so construed as to prejudice :ny claims of 
the United States, or of any particular State." 

It is conceded, in the decisions of this court, that Con o-ress 
may secure the rights of the United States in the publig do
main, provide for the sale or lease of any part of it, and estab
lish the validity of the titles of the purchasers, and may or
ganize Territorial Governments, with powers of legislation. 
(3 How., 212; 12 How., 1; 1 Pet., 511; 13 P., 436; 16 II., 
164.) 

But the recognition of a plenary power in Congress to dis
pose of the public domain, or to organize a Government over 
it, does not imply a corresponding authority to determine the 
internal polity, or to adjust the domestic relations, or the per
sons who may lawfully inhabit the territory in which it is situ
ated. A supreme power to make needful rules respecting the 
public domain, and a similar power of framing laws to operate 
upon persons and things within the territorial limits where it 
lies, are distinguished by broad lines of demarcation in Ameri
can history. This court has assisted us to define them. In 
Johnson v. Mcintosh, (8 Wheat., 595-543,) they say: "Ac
cording to the theory of the British Constitution, all vacant 
lands are vested in the Crown; and the exclusive power to 
grant them is admitted to reside in the Crown, as a branch of 
the royal prerogative. 

"All the lands we hold were originally granted by the 
Crown, and the establishment of a royal Government has 
never been considered as impairing its right to grant lands 
within the chartered limits of such colony." 

And the British Parliament did claim a supremacy of legis
lation coextensive with the absoluteness of the dominion of 
the sovereign over the Crown lands. • The American doctrine, 
to the contrary, is embodied in two brief resolutions of the 
people of Pennsylvania, in 177 4: 1st. "That the inhabitants 
of these colonies are entitled to the same rights and liberties, 
within the colonies, that the subjects born in England are en
titled within the realm." 2d. "That the power assumed by 
Parliament to bind the people of these colonies by statutes, in 
all cases whatever, is unconstitutional, and therefore the source 
of these unhappy difficulties." The Congress of 1774, in their 
statement of rio-hts and grievances, affirm "a free and exclu
sive power of l~gislation ;-, in their several Provincial Legisla
tures, "in all cases of taxation and internal polity, subject only 
to the neo-ative of their sovereign, in such manner as bas been 
heretofor~ used and accustomed." (1 Jour. Cong., 32.) 

The unanimous consent of the people of the colonies, then, 
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to the power of their sovereign, "to dispose of and make all 
needful rules and regulations respecting the t~rritory " o_f the 
Crown in 1774 was deemed by them as entirely consistent 
with opposition: remonstrance, the renunciation of allegiance, 
and proclamation of civil war, in preference to lmbmission to 
his claim of supreme power in the territories. 

I pass now to the evidence afforded during the Revolution 
and Confederation. The American Revolution was not a so
cial revolution. It did not alter the domestic condition or 
capacity of persons within the colonies, nor was it designed to 
disturb the domestic relations existing among them. It was a 
political revolution, by which thirteen dependent colonies be
came thirteen independent States. "The Declaration of Inde
pendence was not," says Justice Chase, "a declaration that 
the United Colonies jointly, in a collective capacity, were in
dependent States, &c., &c., &c., but that each of them was a 
sovereign and independent State; that is, that each of them 
had a right to govern itself by its own authority and its own 
laws, without any control from any other power on earth." (3 
Dall., 199; 4 Cr., 212.) 

These sovereign and mdependent States, being united as a 
Confederation, by various public acts of cession, became jointly 
interested in territory, and concerned to dispose of and make 
all needful rules and regulations respecting it. It is a conclu
sion not open to discussion in this court, "that there was no 
territory within the (original) United States, that was claimed 
by them in any other right than that of some of the confede
rate States." (Harcourt v. Gaillorcl, 12 Wh., 523.) "The ques
tion whether the vacant lands within the United States," says 
Chief Justice Marshall, "became joint property, or belonged 
to the separate States, was a momentou~ question, which 
t~reatened. t~ shake the American Confederacy to its founda
t10ns. Tlus important and dangerous question has been com
promised, and the compromise is not now to be contested." 
(6 c. R., 87.) 

The cessions of the States to the Confederation were made 
on the condition that the territory ceded should be laid out 
and .formed into distinct republican States, which should be 
admitted as members to the Federal Union, havino- the same 
rights of sovereignty, freedom, and independence ~s the other 
States. The first effort to fulfil this trust was n;ade in 1785, 
by the offer of a charter or compact to the inhabitants who 
might come to occupy the land. 

Those inhabitants were to form for themselves temporary 
State Governments, founded on the Constitutions of any of the 
States, but to be alterable at the will of their Legislature; and 
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permanent Governments were to succeed these, whenever the 
population became sufficiently numerous to authorize the 
State to enter the Confederacy; and Congress assumed to ob
tain powers from the States to facilitate this object. Neither 
in the deeds of cession of the States, nor in this compact, was 
a sovereign power for Congress to govern the Territories 
asserted. Congress retained power, by this act, "to dispose 
of and to make rules and regulations respecting the public 
domain," but submitted to the people to organize a Govern
ment harmonious with those of the confederate States. 

The next stage in the progress of colonial government was 
the adoption of the ordinance of 1787, by eight States, in 
which the plan of a Territorial Government, established by 
act of Congress, is first seen. This was adopted while the 
Federal Convention to form the Constitution was sitting. 
The plan placed the Government in the hands of a Governor, 
Secretary, and Judges, appointed by Congress, and conferred 
power on them to select suitable laws from the codes of the 
States, until the population should equal 5,000. A Legislative 
Council, elected by the people, was then to be admitted to a 
share of the legislative authority, under the supervision of 
Congress; and States were to be formed whenever the number 
of the population should authorize the measure. 

This ordinance was addressed to the inhabitants as a funda
mental compact, and six of its articles define the conditions to 
be observed in their Constitution and laws. These conditions 
were desi~ned to fulfil the trust in the agreements of cession, 
that the l::ltates to be formed of the ceded Territories should 
be "distinct republican States." This ordinance was submit
ted to Virginia in 1788, and the 5th article, embodying as it 
does a summary of the entire act, was specifically ratified and 
confirmed by that State. This was au incorporation of the 
ordinance into her act of cession. It was conceded, in the 
argument, that the authority of Congress was not adequate 
to the enactment of the ordinance, and that it cannot be sup
ported upon the Articles of Confederation. To a part of the 
engagements, the assent of nine States was required, and for 
another portion no provision had been made in those articles. 
Mr. ..Madison said, in a writing nearly contemporary, but be
fore the confirmatory act of Virginia, "Congress have pro
ceeded to form new States, to erect temporary Governments, 
to appoint officers for them, and to prescribe the conditions on 
which such States shall be admitted into the Confederacy; all 
this has been done, and done without the least color of con
stitutional authority." (Federalist, No. 38.) Richard Henry 
Lee, one of the committee who reported the ordinance to Con
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gress, transmitted it to General Washington, (1_5th July, 1787,) 
saying, "It seemed necessary, _for ~he security of property 
among uninformed and perhaps licentious people, as the greater 
part of those who go there are, that a strong-toned Government 
should exist, and the rights of property lie clearly defined." 
The consent of all the States represented in Congress, the 
consent of the Legislature of Virginia, the consent of t_he 
inhabitants of the Territory, all concur to support the authority 
of this enactment. It is apparent, in the frame of the Consti
tution, that the Convention recognised its validity, and adjust
ed parts of their work with reference to it. The authority to 
admit new States into the Union, the omission to l)rovide 
distinctly for Territorial Governments, and the clause limiting 
the foreign slave trade to States then existing, which might 

. not prohibit it, show that they regarded this Territory as 
provided with a Government, and organized permanently with 
a restriction on the subject of slavery. Justice Chase, in the 
opinion already cited, says of the Government before, and it is 
in some measure true during the Confederation, that "the 
powers of Congress originated from necessity, and arose out 
of and were only limited by events, or, in other words, they 
were revolutionary in their very nature. Their extent de
pended upon the exigencies and necessities of public affairs;" 

·and there is only one rule of construction, in regard to the 
acts done, ·which v>ill fully support them, viz: that the powers 
actually exercised were rightfully exercised, wherever they 
were supported by the implied sanction of the State Legisla
tures, and hy the ratifications of the peopfa. 

The clauses in the 3d section of the 4th article of the Con
stitution, relative to the admission of new States, and the dis
posal and regulation of the territory of the United States, ·were 
adopted without debate in the Convention. 

There was a warm discussion on the clauses that relate to 
the suhdivision of the States, and the reservation of the claims 
of the United States and each of the States from any prejuclice. 
The Maryland members revived the controversy in regard to 
the Crown lands of the Southwest. There was nothing to in
dicate any reference to a government of Territories not in
clud~d within the limits of the Union; and the whole dis
cuss10n demonstrates that the Convention was consciously 
dealing with a Territory whose condition, as to government, had 
been arrang~d ~y a fund~mental and unalterable compact . 
. An exammat10n of this clause of the Constitution, by the 

hght ~f the circumstances in which the Convention was placed, 
will aid us to determine its significance. The first clause is, 
"that new States may be admitted by the Congress to this 
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Union." The condition of Kentucky, Vermont, Rhode Island 
and the new States to be formed in the N orthwcst, su o-g-ested 
this, as a necessary addition to the powers of Congres~'- The 
next clause, providing for the subdivision of States, and the 
parties to consent to such an alteration, was required, by the 
plans on foot, for changes in Massachusetts, New York, Penn
sylvania, North Carolina, and Georgia. The clause which en
ables Congress to dispose of and make regulations respectinO" 
the public domain, was demanded by the exigencies of an e~ 
hausted treasury and a disordered finance, for relief by sales, 

. and the preparation for sales, of the public lands; and the last 
clause, that nothing in the Constitution should prejudice the 
claims of the United States or a particular State, was to quiet 
the jealousy and irritation of those who had claimed for the 
United States all the unappropriated lands. I look in vain, 
among the discussions of the time, for the assertion ofa supreme 
sovereignty for Congress over the territory then belonging to 
the United States, or that they might thereafter acquire. I s'-eek 
in vain for an annunciation that a consolidated power had been 
inaugurated, whose subject comprehended an empire, and 
which had no restriction but the discretion of Cons-ress. This 
disturbing element of the Union entirely escapect the appre
hensive previsions of Samuel Adams, George Clinton, Luther 

. Martin, and Patrick Henry; and, in respect to dangers from 
power vested in a central Government over distant settlements, 
colonies, or provinces, their instincts were always alive. Not 
a word escaped them, to warn their countrymen, that here was 
a. power to threaten the landmarks of this federative Union, 
and with them the safeguards of popular and constitutional 
liberty; or that under this article there might be introduced, 
on our soil, a single Government over a vast extent of country
a Government foreign to the persons over whom it might be 
exercised, and capable of bindin.f£ those not. represented, .by 
statutes, in all cases whatever. 1 :find nothmg to authorize 
these enormous pretensions, nothing in the expositions of the 

· friends of the Constitution, nothing in the expressions of alarm 
by its opponents-expressions which have since been developed 
as prophecies. Every portion of the United States was then 
provided with a municipal Government, which this qonstituti?n 
was not designed to supersede, but merely to modify as to its 
conditions. · 

The compacts of cession by North Carolina and Georgia are 
subsequent to the Constitution. They adopt the ordinance of 
1787, except the clause respecting slavery. But the p:e
cautionary repudiation of that article forms an argum~nt .qmtc 
as satisfactory to the advocates for Federal power, as its mtro
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duction would have done. The refusal of a power to Congress 
to lea-islate in one place, seems to justify the seizure of the 

. same 
0
power when another place for its exercise is found. 

This proceeds from a radical error, which lies at the found· 
ation of much of this discussion. It is, that the Federal 
Government may lawfully do whatever is not directly prohibited 
by the Constitution. This would have been a fundamental 
error, if no amendments to the Constitution had been made. 
But the final expression of the will of the people of the States, 
in the 10th amendment, is, that the powers of the Federal 
Government are limited to the grants of the Constitution. 

Before the cession of Georgia was made, Congress assorted 
rights, in respect to a part of her territory, which require a 
passing notice. In 1798 and 1800, acts for the settlement of 
limits with Georgia, and to establish a Government in the 
Mississippi Territory, wore adopted. A Territorial Government 
was organized, between the Chattahoochee and Mississippi 
rivers. This was within the limits of Georgia. These acts 
dismembered Georgia. They established a separate Govern
ment upon her soil, while they rather derisively professed, 
"that tho establishment of that Government shall in no re
spects impair the rights of the State of Georgia, either to the 
jurisdiction or soil of the Territory." The Constitution pro
vided that the importation of such persons as any of the ex
isting States shall think proper to admit, shall not be prohibited 
by Congress before 1808. By these enactments, a prohibition 
was placed upon the importation of slaves into Georgia, al
though her Legislature had made none. 

This court have repeatedly affirmed the paramount claim of 
Georgia to this Territory. They have denied the existence of 
any title in the United States. (6 C. R., 87; 12 ·wh., 523; 3 
How., 212; 13 How., 381.) Yet these acts were cited in the 

. argument as precedents to show the power of Congress in the 
Territories. These statutes were the ·occasion of earnest ex
~ostulation and bitter remonstrance on the part of the authori
ties of the State, and the memory of their injustice and wrong 
remained long after the legal settlement of the controversy by 
the compact of 1802. A reference to these acts terminates 
what I have to say upon the Constitutions of the Territory 
within the original limits of the United States. These Consti· 
tutions were framed by the concurrence of the States making 
the ces~ions, and Congress, and were tendered to immigrants 
':ho might be attracted to the vacant territory. The legisla
tive powers of the officers of this Government were limited to 
the sele~tion of l'.1ws from the St.ate~; and provision was mad.e 
for the mtroduct10n of popular mstitutions, and their emanc1
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pation from Federal control, whenever a suitable opportunity 
occurred. The limited reservation of legislative power to the 
officers of the Federal Government was excused, on the plea 
of necessity; and the probability is, that the clauses respectin(J' 
slavery embody some compromise among the statesmen of that 
time; beyond these, the distinguishing features of the system . 
which the patriots of the Revolution had claimed as their birth-" 
rio-ht, from Great I3ritain, predominated in them. . 
~he acquisition of Louisiana, in 1803, introduced another 

system into the United States. This vast province was ceded 
by N apolcon, and its population had always been accustomed 
to a viceroyal Government, appointed by the Crowns of ]'ranee 
or Spain. To establish a Government constituted on similar 
principles, and with like conditions, was not an unnatural pro
ceeding. 

I3ut there was great difficulty in finding constitutional au
thority for the measure. The third section of the fourth arti
cle of the Constitution was introduced into the Constitution, 
on the motion of Mr. Gouverneur Morris. In 1803, he was 
appealed to for information in regard to its meaning. He an
swers: "I am very certain I had it not in contemplation to in· 
sert a decree de coercendo imperio in the Constitution of .Amer
ica. * * * I knew then, as well as I do now, that all 
North America must at length be annexed to us. Happy in· 
deed, if the lust of dominion stop here. It would therefore 
have been perfectly utopian to oppose a paper restriction to 
the violence of popular sentiment, in a popular Government." 
(3 .Mor. Writ., 185.) .A few days later, he makes another reply 
to his correspondent. "I perceive," he says, "I mistook the 
drift of· your inquiry, which substantially is, whether Con
gress can admit, as a new State, territory which did not belong 
to the United States when the Constitution was made. In my 
opinion, they cannot. I always thought, when we should ac
quire Canada and Louisiana, it wou1d be proper to GOVERN 
THEM AS PROVINCES, AND ALLOW TIIE:)f NO VOICE in our councils. 
In wording the third SECTION OF THE fourth article, I went as far as 
cirr:umstances would permit, to establish the exclusion. CANDOR 
OBLIGES :\IE TO ADD MY BELIEF, THAT HAD IT BEEN MORE POINTED
LY EXPRESSED, A STRONG OPPOSITION WOULD IIAVE BEEN .MADE." 
{3 Mor. ·writ., 192.) The first Territorial Government of Lou
isiana was an Imperial one, founded upon a French or Span
ish model. For a time, the Governor, Judges, Legislative 
Council, Marshal, Secretary, and officers of the militia, were 
app-0inted by the President.* 

*Mr. Varnum snid: "The bill provided such a Government as had never been 
known in the United States." Mr. Eustis: "The Government laid down in this 

8 
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Besides these anomalous arrangements, the acquisition gave 
rise to jealous inquiries, as to the influence it would exe~t in 
determining the men and States that were to be "the arbiters 
and rulers" of the destinies of the Union; and unconstitutional 
opinions, havin()' for their aim to promote sectional divisions, 
were announced and developed. "Something," said an erni
'llent statesman, "something has suggested to the members of 
Congress the policy of acquiring geographical majorities. This 
is a very direct step towards disunion, for it must foster the 
geographical enmities by \vhich alone it can be effected. This 
something must be a contemplation of particular advanta$"es 
to be derived from such majorities; and is it not notonous that 
they consist of nothing else but usurpations over persons and 
property, by which they can regulate the internal wealth and 
prosperity of States and individuals?" 

The most dangerous of the efforts to employ a geographical 

political power, to perpetuate a geographical preponderance in 

the Union, is to be found in the deliberations upon the act of 

the 6th of March, 1820, before cited. The attempt consisted 

of a proposal to exclude Missouri from a place in the Union, 

unless her people would adopt a Constitution containing a 

prohibition upon the subject of slavery, according to a pre

scr·iption of Congress. The sentiment is now general, if not 

nniversal, that Congress had no constitutional power to impose 

the restriction. This was frankly admitted at the bar, in the 

course of this argument. The principles which this court have 

pronounced condemn the pretension then made on behalf of 

the legislative department. In Groves v. Slaughter, (15 Pet.,) 

the Chief Justice said: "The power over this subject is exclu

sively with the several States, and each of them has a right to 


·decide for itself whether it will or will not allow persons of 

~this description to be brought within its limits." ,Justice 

.~McLean said: "The Constitution of the United States ope

r rates alike in all the States, and one State has the same power 

'.over the subject of slavery as every other State." In Pollard's 

Lessee 'V. Hagan, (3 How., 212,) the court say: "The United 


: States have no constitutional capacity to exercise municipal 


! bill is certainly a new thing in the United States." Mr. Lucas: "It has been re
. marke~, that this bill establishes elementary principles never previously intro· 
· duced m the Government of any Territory of the United States. Granting the 
· truth of this observation," &c., &c. Mr. Macon: "My first objection to the princi· 
,. ple contained in _this sectio~, is, that it establishes a species of government un· 
, known to the Umted States. Mr. Boyle: '"Were the President an angel instead 
' of a ~~n, I would. not. clo~he him with t~is power." llfr. G. W. Campbell: "On 
" ~xam1mng the section, 1t will appear that 1t really establishes a complete despot· 
• 1sm." ·~Ir. Sloan: "Can anything be more repugnant to the principles of just goY
• ernmen't? 'Can anything he more despotic?"-Annal8 of Congr1J1J8, 1803-'4. . 
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jurisdiction, sovereignty, or eminent domain, within the limits 
of a State or elsewhere, except iri cases where it is delegated, 
and the court denies the faculty of the Federal Government to 
add to its powers by treaty or compact." 

This is a necessary consequence, resulting from the nature 
of the Federal Constitution, which is a federal compact among 
the States, establishing a limited Government, with powers 
delegated by the people of distinct and independent commu
nities, who reserved to their State Governments, and to them
selves, the powers they did not grant. This claim to impose 
a restriction upon the people of Missouri involved a denial of 
the constitutional relations between the people of the States 
and Congress, and affirmed a concurrent right for the latter, 
with their people, to constitute the social and political system 
of the new States. A successful maintenance of this claim 
would have altered the basis of the Constitution. The new 
States would have become members of a Union defined in part 
by the Constitution and in part by Congress. They would 
not have been admitted to "this Union." Their sovereignty 
would have been restricted by Congress as well as the Consti
tution. The demand was unconstitutional and subversive, but 
was prosecuted with an energy, and aroused such animosities 
among the people, that patriots, whose confidence had not 
failed during the Revolution, begain to despair for the Consti
tution.* Amid the utmost violence of this extraordinary 
contest, the expedient contained in the eighth section of this 
act was proposed, to moderate it, and to ayert the catastrophe 
it menaced. It "'as not seriously debated, nor were its consti
tutional aspects severely scrutinized by Congress. For the 
first time, in the history of the country, has its operation been 
embodied in a case at law, and been. presented to this court 
for their judgment. The inquiry is, whether there are condi
tions in the Constitutions of the Territories which subject the 
capacity and status of persons within their limits to the direct 
action of Congress. Can Congress determine the condition 
and status of persons who inhabit the Territories? 

The Constitution permits Congress to dispose of and to 
make all needful rules and regulations respecting the territory 
or other property belonging to the United States. This power 
applies as well to territory belonging to the United States 
within the States, as beyond them. It comprehends all the 
public domain, wherever it may be. The argument is, that 

* i\fr. Jefferson wrote: "The Missouri question is the most portentous one that 
ever threatened our Union. In the gloomiest moments of the revolutionary war, 
I never had any apprehension equal to that I feel from this source." 



116. 	 SUPREME COURT. 


MR. JL'STICE G.uiPBELL.] Dred Scott v. Sandford. 

the power to make "ALL needful rules and regulations" "is a 
power of legisl~tion," "a ~ull .leg-i~lative pow~r;" ,'.'that ~t 
includes all subjects of leg1slat10n m the territory, and is 
without any limitations, except the positive prohibitions which 
affect all the powers of Congress. Congress may then regulate 
or prohibit slavery upon the public domain within the new 
States, and such a prohibition would permanently affect the 
capacity of a slave, whose master might carry him to it. And 
why not? Because no power has been conferred on Congress. 
This is a conclusion universally admitted. l3ut the power to 
"make rules and regulations respecting the territory" is not 
restrained by State lines, nor are there any constituti~nal 
prohibitions upon its exercise in the domain of the Umted 
States within the States; and whatever rules and regula
tions respecting territory Congress may constitutionally make 
are supreme, and are not dependent on the situs of "the terri
tory." 

The author of the Farmer's Letters, so famous in the ante· 
revolutionary history, thus states the argument made by the 
American loyalists in favor of the claim of the British Parlia
ment to legislate in all cases whatever over the colonies: "It 
has been urged with great vehemence against us," he says, 
"and it seems to be thought their FORT by our adversaries, that 
a power of regulation is a power of legislation; and a power 
of legislation, if constitutional, must be universal and supreme, 
in the utmost sense of the word. It is therefore concluded 
that the colonies, by acknowledging the power of regulation,
acknowled()'ed every other power." 

This sophism imposed upon a portion of the patriots of that 
day. Chief Justice Marshall, in his life of \Vashington, says 
"that many of the best-informed men in Massachusetts had 
perhaps adopted the opinion of the parliamentary right .of 
mternal government over the colonies;" "that the English 
statute book furnishes many instances of its exercise; " "that 
in no case recollected, was their authority openly controvert
ed;" and "that the General Court of :Massachusetts, on a late 
occasion, openly recognised the principle." (Marsh. \Vash., 
v. 	2, p. 75, 76.) 

But the more eminent men of :Massachusetts rejected it; and 
another patriot of the time employs the instance to warn us 
of "the stealth with which oppression approaches " and "the 
enormities towards which precedents travel." And the people 
of the United States, as we have seen, appealed to the last ar
gument, rather than acquiesce in their authority. Could it 
h.ave been the purpose of \Vashington and his illustrious asso· 
c1ates, ~y the use of ambiguous, equivocal, and expansive 
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words, such as "rules," "regulations," "territory," to re-es
tablish in the Constitution of their country that fort vd1ich 
had been prostrated amid the toils and 'vith the suffcri1ws and 
sacrifices of seyen years of war? Are these words to be un
derstood as the Norths, the GrenYillcs, llillsborou£>:hs, IIutch
insons, and Dunrnores-in a word, as George ITI :n·oulJ have 
understood them-or are we to look for their interpretation to 
Patrick Henry or Samuel Adams, to J cffcrson, and Jav, and 
Dickinson; to the sage Franklin, or to Hamilton, who from 
his early manhood was engaged in combating Dritit1h con
structions of such words? 'We know that the resolution of 
Congress of 1780 contemplated that the new States to be form
ed under their recommendation were to have the sa.me rights 
of sovereignty, freedom, and independence, as the old. That 
every resolution, cession, compact, and ordinance, of the 
States, observed the same liberal principle. That the Union 
of the Constitution is a union formed of equal States; and that 
new States, when admitted, ·were to enter "this Union." Had 
another union been proposed in "any pointed manner," it 
would have encountered not only "strong" but successful op
position. The disunion between Great Britain and her col
onies originated in the antipathy of the latter to "rules and 
regulations" made by a remote power respecting their internal 
policy. In forming the Constitution, this fact \YaS ever pres
ent iu the minds of its authors. The people were assured by 
their most trusted statesmen "that the jurisdiction of the Fed
eral Government is limited to certain enumerated objects, 
which concern all members of the republic," and "that the 
local or municipal authorities form distinct portions of su
premacy, no more subject within their respective spheres to 
the general authority, than the general authority is subject to 
them within its own sphere." Still, this did not content them. 
Under the lead of Hancock and Samuel Adams, of Patrick 
Henry and Georo-e Mason, they demanded an explicit cleclnra
tion that no mo~e power ·was to l>e exercised than they had 
delwated. And the ninth and tenth amendments to the Con
stitution were designed to include the reserved rights of the 
States, and the peoi>le, within all the sanction11 of that instru
ment, and to bind the authorities, State and Federal, by the 
judicial oath it prescribes, to their recognition and obsernmce. 
Is it probable, therefore, that the supreme and irresponsible 
power, which is now claimed for Congress over bouncllos11 ter
ritories, the use of which cannot fail to react upon the politi
cal system of the States, to its subversion, was ever within the 
contemplation of the statesmen who conducted the counsels 
of the people in the formation of this Constitution? \Vhcn. 
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the questions that came to the su1face upon the acquisition of 
Louisiana were presented to the mind of Je:fl:erson, he wrote: 
"I had rather ask an enlargement of power from the nation, 
where it is found necessary, than to assume it by a construc
tion which would make our powers boundless. Our peculiar 
security is in the possession of a written Constitution. Let us 
not make it blank paper by construction. I say the same as 
to the opinion of those who consider the grant of the treaty
making power as boundless. If it is, then we have no Consti
tution. If it has bounds, they can be no others than the defi
nitions of the powers which that instrument gives. It specifies 
and delineates the operations permitted to the Federal Gov
ernment, and g-ives the powers necessary to carry them into 
execution." The publication of the journals of the Federal 
Convention in 1819, of the debates reported by Mr. Madisqn 
in 1840, and the mass of private correspondence of the early 
statesmen before and since, enable us to approach the discus
sion of the aims of those who made the Constitution, with 
some insight and confidence. 

I have endeavored, with the assistance of these, to :find a 
solution for the grave and difficult question involved in this 
inquiry. My opinion is, that the claim for Congress of su
preme power in the Territories, under the grant to "dispose 
of and make all needful rules and regulations respecting terri
toriJ," is not supported by the historical evidence drawn from 
the Revolution, the Confederation, or the deliberations which 
preceded the ratification of the Federal Constitution. 'fhe 
ordinance of 1787 depep.ded upon the action of the Congress 
of the Confederation, the assent of the State of Virginia, and 
the acquiescence of the people who recognised the validity of 
that plea of necessity which supported so many of the acts of 
the Governments of that time; and the Federal Government 
accepted the ordinance as a recognised and valid 'engagement 
of the Confederation. 

· In referring to the precedents of 1798 and 1800, I :find the 

Constitution was plainly violated by the invasion of the rights 
of a sovereign State, both of soil and jurisdiction; and in ref
~rence to that of 1804, the wisest statesmen protested against 
it, and the President more than doubted its policy and the 
power of the Government. 

:Mr. John Quine~ Adams, at a later period, says of the last 
act, "that the President found Congress mounted to the pitch 
of passing those acts, without inquiring where they acquired 
the authority, and he conquered his own scruples as they had 
done theirs.." But this court cannot undertake for themselves 
the same conquest. They acknowledge that our peculiar se
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curity is in the possession of a written Constitution, and they 
cannot make it blank paper by construction. 

They look to its delineation of the operations of the Federal 
Government, and they must not exceed the .limits it marks 
out, in their administration. The court have said "that Con
gress cannot exercise municipal jurisdiction, sovereignty, or 
eminent domain, within the limits of a State or elsewhere, be
yond what has been delegated." \Ve are then to find the 
authority for supreme power in the Territories in the Consti
tution. ·what are the limits upon the operations of a Govern
ment invested with legislative, executive, and judiciary powers, 
and charged with the power to dispose of and to make all need
ful rules and regulations respecting a vast public domain? 
The feudal system would have recognised the claim made on 
behalf of the Federal Government for supreme power over 
persons and things in the Territories, as an incident to this 
title__..that is, the title to dispose of and make rules and regu
lations respecting it. . 

The Norman lawyers of William the Conqueror would have 
yielded an implicit assent to the doctrine, that a supreme sov
ereignty is an inseparable incident to a grant to dispose of and 
to make all needful rules and regulations respecting the public 
domain. But an American patriot, in contrasting the European 
and American systems, may affirm, "that European sovereigns 
give lauds to their colonists, but reserve to themselves a power 
to control their property, liberty, and privileges; but the 
American Government sells the lands belonging to the people 
of the several States (i.e., United States) to their citizens, who 
are already in the possession of personal and political rights, 
which the Government did not give, and cannot take away." 
And the advocates for Government sovereignty in the Terri
tories have been compelled to abate a portion of the pretensions 
originally made in its behalf, and to admit that the constitu
tional prohibitions upon Congress operate in the Territories. 
But a constitutional prohibition is not requisite to ascertain 
a limitation upon the authority of the several departments 
of the Federal Government. Nor are the States or people 
restrained by any enumeration or definition of their rights or 
liberties. 

To impair or diminish either, the dep:u;tmen~ must llro~uce 
an authority from the people themselves, m their Constitut10n; 
and, as we have seen, a pmyer to make rules and r?~ulations 
respecting the public d.ommn d?es not con~cr a mumc1pal.so:
creignty over persons and tlnngs up~m it. But as tlns is 
"thouo-ht their fort" by our adversaries, I propose a more 
<lefinit~ examination of it. \Ve have seen, Congress does not 
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dispose of or make rules and rcgula.tions respecti~g domain 
belonging to themselves,. but bolongmg to the Umted S.tates. 

These conferred on th01r mandatory, Congress, authority to 
dispose of the territory which belong-ed to them in common; 
and to accomplish that object beneficially and effectually, they 
,,.ave an authority to make suitable rules and regulations re
~pccting it. \V11cn the power of di~position _is fulfilled! the 
anthority to make rules and regulat10ns tcrmmates, for 1t at
taches only upon territory "belonging to the United States." 

-Consequently, the power to make rules and regulations, from 
the nature of the subject, is restricted to such administrative 
and conservatory acts as are needful for the preservation of the 
public domain, and its preparation for sale or disposition. The 
system of land surYeys; the reservations for schools, internal 
improvements, military sites, an<l public buildings; the pre
emption claim~ of settlers; the establishment of land offices, 
and boards of inquity, to determine the validity of land titles; 
the modes of entry, and sale, and of conferring titles; the pro
tection of the lands from trespass and waste; the partition of 
the public domain into municipal subdivisions, having reference 
to the erection of Territorial Governments and States; and 
perhaps tho selection, under their authority, of suitable laws 
for tho protection of the settlers, until there may be a sufficient 
number of thorn to form a self-sustaining municipal Govern
ment--those important rules and regulations will sufficiently 
illustrate the scope and operation of the 3d section of the 4th 
article of the Constitution. But this clause in the Constitution 
does not exhaust the powers of Congress within the territorial 
subdivisions, or over the persons who inhabit them. Congress 
may exercise there all the powers of Government which belong 
to them as the Legislature oi the United States, of whieh these 
Territories make a part. (Loughborough v. Blake, 5 -wheat., 
317.) Thus the laws of taxation, for the regulation of foreign, 
Federal, and Indian commerce, and so for the abolition of 
the slave trade, for tho protection of copyri,,.hts and invcnt!onsl 
for the establishment of postal communig'ation and courts ot 
justice, and for the punishment of crimes, arc as operative 
there as within the States. I admit that to mark tho bounds 
for the jurisdiction of the Government of the United States 
within the Territory, and of its power in respect to persons and 
things within the municipal subdivisions it has created, is a 
work of delicac,v and diffic1~lty! ~md, in a great measure, is 
beyond the cogmzanco of the JU<hciary department of that GoY
ernment. How muc~1 municipn1 power may be exorcised by 
the people ofthe Territory, before their admission to the Union 
tb__e courts of justice C.i,unot decide. This must depend, fo; 
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the most part, on political considerations, which cannot enter 
into the determination of a case of law or equity. I do not feel 
called upon to define the jurisdiction of Congress. It is suffi
cient for the decision of this case to ascertain whether the 
residuary sovereignty of the States or people has been invaded 
by the 8th section of the act of 6th March, 1820, I haYe cited, 
in so far as it concerns the capacity and status of persons in 
the condition and circumstances of the plaintiff and his family. 

ffhese States, at the adoption of the Federal Constitution, 
were organized communities, having distinct systems of muni
cipal law, which, though derived from a common source, and 
recognising in the main similar principles, yet in some respects 
had become unlike, and on a particular subject promised to be 
antagonistic . 

.Their systems provided protection for life, liberty, and prop
erty, among their citizens, and for the determination of the 
condition and capacity of the persons domiciled wi.thin their 
limits. These institutions, for the most part, were placed 
beyond the control of the Federal Government. The Consti
tution allows Congress to coin money, and regulate its value; 
to regulate foreign and Federal commerce; to secure, for a 
limited period, to authors and inventors, a property in their 

· writings and discoveries; and to make rules concerning cap
tures in war; and, within the limits of these powers, it has 
exercised, rightly, to a greater or less extent, the power to 
determine what shall and what shall not be property. · 

-113ut the great powers of war and negotiation, :finance, postal 
communication, and commerce, in general, when employed in 
respect to the property of a citize.n, refer to, and depend upon, 
tlie municipal laws of the States, to ascertain and determine 
what is property, and the rights of the owner, and the tenure 
by which it is held. 

1Vhatever these Constitutions and laws validly determine to 
be property, it is the duty of the Federal Government, through 
the domain of jurisdiction merely Federal, to recognise to be 
property. 

-And this principle follows from the structure of the respect
ive Governments, State and Federal, and their reciprocal rela
tions. They are different agents and trustees of the people of 
the several States, appointed with different powers and with 
distinct purposes, but whose acts, within the scope of their 
respective jurisdictior:s, ::re mutually obligatory. . Th~y are 
respectively the depo~1tories of such powers of ~eg1slati~n as 
the people were willmg to surrender, and their duty is to • 
co-operate within their several jurisdictions to maintain the 
ri£'hta of the same citizens under both Governments unim
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paired. A proscription, therefore, of the Constitution and 
laws of one or more States, determining property, on the part 
of the Federal Government, by which the stability of its social 
system may be endangered, is plainly repugnant to the con.. 
ditions on which the Federal Constitution was adopted, or 
which that Government was designed to accomplish. Each 
::if the States surrendered its powers of war and negotiation, to 
raise armies and to support a navy, and all of these powers are 
sometimes required to preserve a State from disaster and ruin. 
The Federal Government was constituted to exercise these 
powers for the preservation of the States, respectively, and to 
secure to all their citizens the enjoyment of the rights whic~ 
were not surrendered to the Federal Government. The provi
dent care of the statesmen who projected the Constitution was 
signalized by such a distribution of the powers of Government 
as to exclude many of the motives and opportunities for 
promoting provocations and spreading discord among the 
States, an'-d for guarding against those partial combinations, so 
destructive of the community of interest, sentiment, and feel
ing, which are so essentil'tl to the support of the Union. The 
distinguishing features of their system consist in the exclusion 
of the Federal Government from the local and internal coh· 
cerns of, and in the establishment of an independent internal 
Government within, the States. And it is a significant fact in 
the history of the United States, that those controversies which 
have been productive of the greatest animosity, and have 
occasioned most peril to the peace of the Union, have had 
their origin in the well-sustained opinion of a minority among 
the people, that the Federal Government had overstepped its 
constitutional limits to grant some exclusive privilege, or to 
disturb the legitimate distribution of property or power among 
the States or individuals. Nor can a more signal instance of 
this be found than is furnished by the act before us. No candid 
or rational man can hesitate to believe, that if the subject of 
the eighth section of the act of March, 1820, had. never been 
introduced into Congress and made the basis of legislation, no 
interest common to the Union would have been seriously 
affected. And, certainly, the creation, within this Union, of 
large confederacies of unfriendly and frowning States, which 
has been the tendency, and, to an alarming extent, the result, 
produced by the agitation arising from it, does not commend 
it to the patriot or statesman. This court have determined 
that the intermigration of slaves was not committed to the 
jurisdiction or control of Cona-ress. ..Wherever a master is 
entitled to go within the United States, his slave may accon:n. 
12auy him, without any impediment from, or fear of, Congi:~s-
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sional legislation or interference. The question then arises 
whether Congress, which can exercise no jurisdiction over th~ 
relations of master and slave within the limits of the Union 
and is bound to recognise and respect the rights and relation~ 
that validly exist under the Constitutions n.nd laws of the 
States, can deny the exercise of those rights, and prohibit the 
continuance of those relations, within the Territories. 

And the citation of State statutes prohibiting the immigra
tion of slaves, and of the decisions of State courts enforcinO' 
the forfeiture of the master's title in accordance with their rul~ 
only darkens the discussion. For the question is, have Con
gress the municipal sovereignty in the Territories which the 
State Legislatures have derived from the authority of the 
people, and exercise in the States? 

And this depends upon the construction of the article in the 
Constitution before referred to. ,, 

And, in my opinion, that clause confers no power upon Con
gress to dissolve the relations of the master and slave on the 
domain of the United States, either within or without any of 
the States. 

The eighth section of the act of Congress of the 6th of March, 
1820, did not, in my opinion, operate to determine the domes
tic condition and status of th~ plaintiff and his family during 
their sojourn in Minnesota Territory, or after their return to 
Missouri. 

The question occurs as to the judgment to be given in this 
case. It appeared upon the trial that the plaintifr~ in 1834, 
was in a state of slavery in Missouri, and he had been in Mis
souri for near fifteen years in that condition when this suit was 
brought. Nor does it appear that he at any time possessed 
another state or condition, de facto. His claim to freedom 
depends upon his temporary elocation, from the domicil of his 
origin, in company with his master, to communities where the 
law of slavery did not prevail. My examination is confined to 
the case, as it was submitted upon uncontested evidence, upon 
appropriate issues to the jury, and upon the instructions given 
and refused by the court upon that evidence. My opinion is, 
that the opinion of the Circuit Court was correct upon aH the 
claims involved in those issues, and that the verdict of the 
jury was justified by the evidence and instructions. 

The jury have returned that the plaintiff and his family are 
slaves. 

Upon this record, it is apparent that this is not a controversy 
between citizens of different States; and that the plaintiff, at 
no period of the life which has been submitted to the view of 
the court, has had a capacity to maintain a suit in the courts 
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of the United States. And in so far as the argument of the 
Chief Justice upon th~ pl~a in abatement Ii.a~ a refor~nce to 
the plaintiff or his fanuly, m any ~f the coi;d1t10ns or circu1?
stances of their lives, as presented 111 the evidence, I concur. m 
that portion of his op~nion. I concm: in !he judgment 1vh1ch 
expresses the conclus10n that the Circuit Court should not 
have rendered a general judgment. . 

The capacity of the plaintiff to sue is involved in the pleas m 
bar and the verdict of the jury discloses an incapacity under 
the'Constitution. Under the Constitution of the United States, 
his is an incapacity to sue in their courts, while, by the laws 
of Missouri, the operation of the verdict would be more exte~1-
sive. I think it a safe conclusion to enforce the lesser disabil
ity imposed by the Constitution of the United States, and leave 
to the plaintiff all his righttil in :Missouri. I think the judgment 
should be affirmed, on the ground that the Circuit Court had 
no jurisdiction, or that the case should be reversed and re
manded, that the suit may be dismissed . 

.Mr.'Justice CATRON. 
The defendant pleaded to the jurisdiction of the Circuit 

Court, that the plaintiff was a negro of African bloocl; the 
descendant of Africans, who had been imported and sold in 
this country as slaves, and thus had no capacity as a citizen of 
Missouri to maintain a suit in the Circuit Court. The court 
sustained a demurrer to this plea, and a trial was had upon 
the pleas, of the general issue, and also that the plaintiff and 
his family were slaves, belonging to the defendant. In this 
trial, a verdict was given for the defendant. 

Tho judgment of the Circuit Court upon the plea in abate
ment is not open, in my opinion, to examination in this court 
upon the plaintiff's writ. 
T~e judgment was given for him conformably to the prayer 

of his demurrer. He cannot assign an error in such a judg
ment. (Tidd's Pr., 1163; 2 "\Villiams's Saun<l., 4G a; 2 Iredell 
N. C., 87; 2 "\V. and S., 391.) Nor does the fact that the judg
ment was given on a plea to the jurisdiction, avoid the appli
cation of this rule. (Capron v. Van Noorden, 2 Cr., 126; 6 
\Vend., 465; 7 Met., 598; 5 Pike, 1005.) 

The declaration discloses a case within the jurisdiction of 
the court-a controversy between citizens of different States. 
The plea in abatement, impugnin~ these jurisdictional aver
ments, was waived when tlie defendant answered to the decl:i
ratioi: by pleas to the mer~ts. The proceedings on that plea 
remam a part of the techmcal record, to show the history of 
the case, but are not open to the review of this court by a writ 
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of error. The authorities are very conclusive on this roint. 
Shepherd v. Grave11, 14 How., 505; Bailey v. Dozier, 6 How., 
23; 1 Ste·wart, (Alabama,) 46; 10 Ben. Monroe, (Kentucl.],) 
555; 2 Stewart, (Alabama,) 370, 443; 2 Scammon, (Illinois,) 
78. Nor can the court assume, as admitted facts, the avcr
ments of the plea from the confession of the demurrer. That 
confession was for a single object, and cannot be used for any 
other purpose than to test the validity of the plea. Tompkins, 
l!. Ashley, 1 :Moody and Mackin, 32; 33 :Maine, 96, 100. 

There being nothing in controversy here but the merits, I 
will procood to discuss them. 

The plaintiff claims to have acquired property in himself, 
and became free, by being kept in Illinois during two years. 

The Constitution, laws, and policy, of Illinois, are somewhat 
peculiar respecting slavery. Unless the master becomes an in
habitant of that State, the slaves he takes there do not acquire 
their freedom; and if they return with their master to the 
slave State of his domicil, they cannot assert their freedom 
after their return. For the reasons and authorities on this 
point, I refer to the opinion of my brother Nelson, with which 
I not only concur, but think his opinion is the most conclusive 
argument on the subject within my knowledge. 

It is next insisted for the plaintiff, that his freedom (and that 
of his wife and eldest child) was obtained by force of the act 
of Congress of 1820, usually known as the Missouri compro
mise act, which declares: "That in all that territory ceded by 
Fmnce to the United States, which lies north of thirty-six de
grees thirtv minutes north latitude, slavery and involuntary 
servitude shall be, and are hereby, forever prohibited." 

From this prohibition, the territory now constituting the 
State of Missouri was excepted; which exception to the stipu
lation gave it the designation of a compromise. 

The first question presented on this act is, whether Congress 
had power to make such compromise. For, if power was want
ing, then no freedom conlcl be acquired by the defendant un
der the act. 

That ConO'ress has no authority to pass laws and bind men's 
rights beyo1~ the powers conferred by the Constitution, is not 
open to controversy. But it is insisted that, by the Constitu
tion, Congress has power to legislate for and govern the Ter
ritories of the United States, and that by force of the power to 
govern, Jaws could be enacted, prohibiting slavery in a1!y por
tion of the Louisiana Territory; and, of course, to abolish sl~
very in all parts of it, whilst it was, or is, governed as a Terri
tory. 

My opinion is, that Congress is vested with power to govern 
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the Territories of the United States by force of the third sec
tion of the fourth article of the Constitution. And I ·will state 
my reasons for this opinion. 

Almost every provision in that instrument has a history 
that must be understood, before the brief and sententious lan
guage employed can be comprehended in the relations its au
thors intended. ·we must bring before us the state of things 
presented to the Convention, and in regard to which it acted, 
when the compound proYision was made, declaring: 1st. That 
"new StatBs may be admitted by the Congress into this 
Union." 2d. "The Congress shall have power to dispose of 
and make all needful rules and regulations respecting the ter
ritory or other property belonging to the United States. And 
nothing in this Constitution shall be so construed as to preju
dice any claims of the United States, or any particular State." 

Having ascertained the historical facts giving rise to these 
provisions, the difficulty of arriving at the true meaning of the 
language employed will be greatly lessened. 

The history of these facts is substantially as follo\vs: 
The King of Great Britain, by his proclamation of 1763, 

virtually claimed that the country west of the mountains had 
been conquered from France, and ceded to the Crown of Great 
Britain by the treaty of Paris of that year, an<l he says: ""\Ve 
reserve it under our sovereignty, protection, and dominion, for 
the use of the Indians." 

This country was conquered from the Crown of Great Brit
ain, and surren<lere<l to the United States by the treaty of 
peace of 1783. The colonial charters of Virginia, North Caro
lina, and Georgia, included it. Other States set up pretensions 
of claim to some portions of the territory north of the Ohio, 
but they were of no value, as I suppose. (5 Wheat., 375.) 

As this vacant country had been won by the blood and 
treasure of all the States, those whose charters did not reach 
it, insisted that the country belonged to the States united, and 
that the lands should be disposed of for the benefit of the 
whole; and to which end, the western territory should be 
ceded to the States united. The contest was strin O"ent and 
angry, long before the Convention convened, and clc~ply agi
tated that body. As a matter of justice, and to quiet the 
controversy, Virginia consented to cede the country north of 
the Ohio as early as 1783; and in 1784 the deed of cession was 
e~ecuted, b:y: her delegates. in the Congress of the Confeclera
t10n, conveymg to the Umted States in Con()"ress as5lembled, 
for tlie benefit of said States, "all right, tit~ and claim, as 
well of soil as of jurisdiction, which this Com~10nwealth hath 
to the territory or tract of country within the limits of the Vir
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ginia charter, situate, lying, and being to the northwest of the 
river Ohio." In 1787, (July 13,) the ordinance was passed by 
the old Congress to govern the Territory. 

Massachusetts had ceded her pretension of claim to western 
territory in 1785, Connecticut hers in 1786, and New York 
had ceded hers. In August, 1787, South Carolina ceded to 
the Confederation her pretension of claim to territory west of 
tllat State. And North Carolina was expected to cede hers, 
which she di<l. do, in April, 1790. And so Georgia 'vas confi
dently expected to cede her large domain, now constitutinO' 0 
the territory of the States of Alabama and :Mississippi. 

At the time the Constitution was under consideration, there 
had been ceded to the United States, or was shortly expected 
to be ceded, all the western country, from the British Canada 
line to Florida, and from the head of the Mississippi almost to 
its mouth, except that portion which now constitutes the State 
of Kentucky. 

Although Virginia had conferred on the Congress of the 
Oonfoderation power to govern the Territory north of the 
Ohio, still, it cannot be denied, as I think, that power was 
wanting to admit a new State under the Articles of Confedera
tion. 

"\Vith these facts prominently before the Convention, they 
proposed to accomplish these ends: 

1st. To give power to admit new States. 
2d. To dispose of the public lands in the Territories, and 

SJ1Ch as might remain undisposed of in the new States after 
they were admitted. 

:And, thirdly, to give power to govern the different Territo
ries as incipient States, not of the Union, and fit them for 
admission. No one in the Convention seems to have doubted 
that these powers were necessary. As early as the third day 
of its session, (May 29th,) Edmund Randolph brought forward 
a set of resolutions containing nearly all the germs of the Con
stitution, the tenth of which is as follows: 

'-'Resolved, That provision ought to be made for the admis
eion of States lawfully arising within the limits of the United 
States, whether from a voluntary junction of government and 
territory or otherwise, with the consent of a number of voices 
in the National Legislature less than the whole." 

August 18th, :Mr. Madison submitted, in order to be referred 
to the committee of detail, the following powers as proper to 
be added to those of the General Legislature: 

"To dispose of the unappropriated lands of the United 
States." "To institute temporary Governments for new States 
arising therein." (3 Madison Papers, 1353.) 
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These, with the resolution, that a district for the location of 
the seat of Government should be provided, and some others, 
were referred, without a dissent, to the committee of detail, to 
arrange and put them into satisfactory language. 
Go~verneur Morris constructed the clauses, and combined 

the views of a majority on the two provisions, to admit new 
States; and secondly, to dispose of the public lands, and to 
govern the Territories, in the mean time, between the cessions 
of the States and the admission into the Union of new States 
arising in the ceded territory. (3 Madison Papers, 1456 _to 
1466.) 

It was hardly possible to separate the power "to make all 
needful rules and regulations" respecting the government of 
the territory and the disposition of the public lands. 

North of the Ohio, Virginia conveyed the lands, and vested 
the jurisdiction in the thirteen original States, before the Con
stitution was formed. She had the sole title and sole sover
eignty, and the same power to cede, on any terms she saw 
proper, that the King of England had to grant the Virginia 
colonial charter of 1609, or to grant the charter of Pennsylva
nia to ·William Penn. The thirteen States, through their rep
resentatives and deputed ministers in the old Congress, had 
the same right to govern that Virginia had before the cession. 
(Baldwin's Constitutional Views, 90.) And the sixth article 
of the Constitution adopted all engagements entered into by 
the Congress of the Confederation, as valid against the United 
States; and that the laws, made in pursuance of the new Con
stitution, to carry out this engagement, should be the supreme 
law of the land, and the judges bound thereby. To give the 
compact, and the ordinance, ·which was part of it, full effect 
under the new Government, the act of August 7th, 1789, was 
passed, ·which declares, "\Vhereas, in order that the ordinance 
of the United States in Congress assembled, for the govern
ment of the Territor;v northwest of the river Ohio, may have 
full effect, it is requisite that certain provisions should be made, 
so as to adapt the same to the present Constitution of the Uni
ted States." It is then provided that the Governor and other 
officers should be appointed by the President, with the con
sent of the Senate; and be subject to removal, &c., in like 
manner that they were by the old Congress, whose functions 
had ceased. 

By the powers to govern, given by the Constitution, those 
amendments to the ordinance could be made but ConO'rcss 
guardedly abstained f:om touching the comp~ct of Virglnia, 
furth!"r than to adapt it to the new Constitution. 

It is due to myself to say, that it is asking much of a judge, 
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who has for nearly twenty years been exercising jurisdiction, 
from the western Missouri line to the Rocky Mountains, and, 
on this unclerstandinl$' of the Constitution, inflicting the ex
treme penalty of death for crimes committed where the direct 
legislation of Congress was the only rule, to agree that he had 
been all the while acting in mistake, and as an usurper. 
· More than sixty years have passed away since Congress has 

exercised power to g-overn the Territories, by its legislation 
directly, or by Territorial charters, subject to repeal at all 
times, and it is now too late to call that power into question, if 
this court could disregard its own decisions; which it cannot 
do, as I think. It was held in the case of Cross v. Harrison, (16 
How., 193-'4,) that the sovereignty of California was in the 
United States, in virtue of the Constitution, by which power 
had been given to Congress to dispose of and make all need
ful rules and regulations respecting the territory or other 
property belonging to the United States, with the power to 
admit new States into the Union. That decision followed pre
ceding ones, there cited. The question was then presented, 
how it ·was possible for the judicial mind to conceive that the 
United States Government, created solely by the Constitution, 
could, by a lawful treaty, acquire territory over which the ao, 
quiring power had no jurisdiction to hold and govern it, by 
force of the instrument under whose authority the country was 
acquire(l; ·and the foregoing was the conclusion of this court 
on the proposition. "\Vhat was there announced, was most 
deliberately done, and 1vith a purpose. The only question 
here is, as I think, how far the power of Congress. is limited. 

As to the Northwest Territory, Virginia had the right to 
abolish slavery there; and she did so agree in 1787, with the 
other States in the Congress of the Confederation, by assenting 
to and adopting the ordinance of li87, for the government 
of the Northwest Territory. She did this also by an act M her 
Legislature, passed afterwards, which was a treaty in fact. 

Before, the new Constitution was adopted, she had as much 
•right to treat and agree as any European Government had. 
And, having excluded slavery, the new Go"vernment was 
bound by that engagement by article six of the new _Consti.tu
tion. This only meant that slavery should not exist whilst 
the United States exercised the power of government, in the 
Territorial form; for, when a new State came in, it might do 
so, with or without slavery. 

My opinion is, that Congress had no power, in face of the 
compact between Virginia and the twelve other States, to jorc6 
slavery into the Northwest Territory, because there, it WM 

·bound to that "engagement," and could not break it. 
9 

http:Consti.tu
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In 1790, North Carolina ceded her western territory, now 
the State of Tennessee, and stipulated that the inhabitants 
thereof should enioy all the privileges and advantages of the 
ordinance for governing the territory north of the Ohio river, 
and that Congress should assume the government, and accept 
the cession, under the express conditions contained in the or
dinance: Provided, "That no regulation made, or to be made, 
by Congress, shall tend to emancipate slaves." 

In 1802, Georgia ceded her western territory to the United 
States, with the provision that the ordinance of 1787 should in 
all its parts extend to the territory ceded, "that article only 
excepted which forbids slavery." Congress had no more power 
to legislate slavery out from the North Carolina and Georgia 
cessions, than it had power to legislate slavery in, north of the 
Ohio. No power existed in Congress to legislate at all, affecting 
slavery, in either case. The inhabitants, as respected this de
scription of property, stood protected whilst they were governed 
by Congress, in like manner that they were protected before 
the cession was made, and when they were, respectively, parts 
of North Carolina and Georgia. 

And how does the power of Congress stand west of the Mis
sissippi river? The country there was acquired from France, 
by treaty, in 1803. It declares, that the ]'irst Consul, in the 
name of the French Republic, cloth hereby cede to the United 
States, in full sovereignty, the colony or province of Louisiana. 
with all the rights and appurtenances of the said territory. 
And, by article third; that "the inhabitants of the ceded terri
tory shall be incorporated in the Union of the United States, 
and admitted as soon as possible, according to the principles 
of the Federal Constitution, to the enjoyment of all the rights, 
advantages, and immunities, of citizens of the United States; 
and, in the mean time, they shall be maintained and protected 
in ~M free enjoyment of their liberty, property, and the religion
which they profess." 

Louisiana was a province where slavery was not only lawful, 
but where property in slaves was the most valuable of all per
sonal property. The province was ceded as a unit, with an 
equal right pertaining to all its inhabitants, in every part 
thereof, to own slaves. It was, to a great extent, a vacant 
country, having in it few civilized inhabitants. No one portion 
of the colony, of a proper size for a State of the Union had a 
sufficient number of inhabitants to claim admission into the 
l!"nion. To e~able the Vni~ed States to fulfil the treaty, a~di
t10nal populat10n was md1spensable, and obviously desired 
with anxiety b~ both sides, so that the whole country shoul~, 
as soon as possible, become States of the Union. And for this 
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· contemplated future population, the treaty as e}q>ressly pro
vided as it did for the inhabitants residing in the province 
when the treaty was made. All these were to be protected 
"in the rnean lirne;" that is to say, at all times, between the date 
of the treaty and the time when the portion of the Territory 
where the inhabitants resided was admitted into the Union as 
a State. 

At the date of the treaty, each inhabitant had the right to 
the free enjoyment of his property, alike with his liberty and 
his religion, in every part of Louisiana.; the province then 
being one country, he might go everywhere in it, and carry 
his liberty, property, and religion, with him, and in which he 
was to be maintained and protected, until he became a citizen 
of a State of the Union of the United States. This cannot be 
denied to the original inhabitants and their descendants. And, 
if it be true that immigrants were equally protected, it must 
follow that they can also stand on the treaty. 

The settled doctrine in the State courts of Louisiana is, that 
a French subject coming to the Orleans Territory, after the 
treaty of 1803 was made, and before Louisiana was admitted 
into the Union, and being an inhabitant at the time of the ad
mission, became a citizen of the United States by that act; 
that he was one of the inhabitants contemplated by the third 
article of the treaty, which referred to all the inhabitants em
braced within the new State on its admission. 

That this is the true construction, I have no doubt. 
Ifpower existed to draw a line at thirty-s1x degrees thirty 

minutes north, so Congress had equal power to draw the line 
on the thirtieth degree-that is, due west from the city of New . 
Orleans-and to declare that north of that line slavery should 
never exist. Suppose this had been done before 1812, when 
Louisiana came into the Union, and the question of infraction 
of the treaty had then been presented on the present assumption 
of power to prohibit slavery, who doubts what the decision of 
this court would have been on such an act of Congress; yet, 
the difference between the supposed line, and that on thirty
six deo-rees thirty minutes north, is only in the degree of gross
ness p~esented by the lower line. 

The Missouri compomise line of 1820 was very aggressive; 
it declared that slavery was abolished forever throughout a 
country reaching from th~ Mississippi river to tl_ie Pacific 
ocean stretehiiw over tlurty-two degrees of longitude, and 
twelv~ and a half dcrrrees of latitude on its eastern side, sweep
ing over four-fifths, to say no more, of the original province 
of Louisiana. 

That the United States Government stipulated in favor of 
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the inhabitants to the extent here contended for, has not been 
seriously denied, as far as I know; but the argument is, that 
Congress had authority to repeal the third article of the treaty 
of 1803, in so far as it secured the right to hold slave property, 
in a portion of the ceded territory, leaving the right to exist in 
other parts. In other words, that Congress could repeal the 
third article entirely, at its pleasure. This I deny. 

The compacts with North Carolina and Georgia were treaties 
also, and stood on the same footing of the Louisiana treaty; 
on the assumption of power to repeal the one, it must have ex
tended to all, and Congress could have excluded the slaveholder 
of North Carolina from the enjoyment of his lands in the Ter
ritory now the State of Tennessee, where the citizens of the 
mother State were the principal proprietors. 

And so in the case of Georgia. Her citizens could have 
been refused the right to emigrate to the .Mississippi or 
Alabama Territory, unless they left their most valuable and 
cherished property behind them. 

The Constitution was framed in reference to facts then exist
ing or likely to arise: the instrument looked to no theories of 
Government. In the vigorous debates in the Convention, as 
reported by Mr. :Madison and others, surrounding facts, and 
the condition and necessities of the country, gave rise to 
almost every provision; and among those facts, it was promi
nently true, that Congress dare not be intrusted ·with power 
to provide that, if North Carolina or Georgia ceded her west
ern territory, the citizens of the State (in either case) could be • 
prohibited, at the pleasure of Congress, from removing to their 
lands, then granted to a large extent, in the country likely to 
be ce<le<l, unless they left their slaves behind. That such an 
attempt, in the face of a population fresh from the war of the 
Revolution, and then engaged in war with the great confede
racy of Indians, extending from the mollth of the Ohio to the 
Gulf of Mexico, would end in open revolt, all intelligent men 
knew. 
· In view of these facts, let us inquire how the question stands 
by the terms of the Constitution, aside from the treaty? How 
it stood in public opinion when the Georgia cession was made, 
in 1802, is apparent from the fact that no guaranty was required 
by Georgia of the United States, for the protection of slave 
property. The Federal Constitution ·was relied on, to secure 
the ~i~hts of Georgia and her citizens <luring the Territorial 
cond1t1on of the country. She relied on the indisputable 
~ruths: ~hat the States were by the Constitution made equals 
in political rights, aud equals in the right to participate in the 
common property of all the States united, and held in trust for 
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them. The Constitution having provided that "The citizens 
of each State shall be entitled to all privileges and immunities 
of citizens of the several States," the right to enjoy the territory 
as equals ·was reserved to the States, and to the citizens of the 
States, respectively. The cited clause is not that citizens of 
the United States shall have equal privileges in the Territories, 
but the citizen of each State shall come there in rio-ht of his 
State, and enjoy the common property. He se~ures his 
equality through the equality of his State, by virtue of that 
great fundamental c.ondition of the Union-the equality of the 
States. 

Congress cannot do indirectly what the Constitution prohib
its directly. If the slaveholder is prohibited from going to the 
Territory with his slaves, who are parts of his family in name 
and in fact, it will follow that men owning lawful property in 
their own States, carrying with them the equality of their State 
to enjoy the common property, may be told, you cannot come 
here with your slaves, and he will be held out at the border. 
By this subterfuge, owners of slave property, to the amount 
of thousand of millions, might be almost as effectually excluded 
from removing into the Territory of Louisiana north of thirty
six degrees thirty minutes, as if the law declared that owners 
of slaves, as a class, should be excluded, even if their slaves 
were left behind. 

Just as well might Congress have said to those of the North, 
you shall not introduce into the territory south of said line 
your cattle or horses, as the country is already overstocked; 
nor c:,in you introduce your tools of trade, or machines, as the 
policy of Congress is. to encourage the culture of suo-ar ind 
cotton south of the hne, and so to provide that the lforthern 
people shall manufacture for those of the South, and barter 
for the staple articles slave labor produces. And thus the 
Northern farmer and mechanic would be held out, as the 
slaveholder was for thirty years, by the l\fissouri restriction. 

If Congress could prohibit one species of property, lawful 
throughout Louisiana when it was acquired, and lawful in the 
State from whence it was brought, so Congrsss might exclude 
any or all property. 

The case before us will illustrate the construction contended 
for. Dr. Emerson was a citizen of Missouri; he had an equal 
right to go to the Territory with every citizen of other States. 
This is undeniable, as I suppose. Scott was Dr. Emerson's 
lawful property in Missouri; he carried his Missouri title with 
him; and the precise question here is, \vhether Congress had 
the power to annul that title. It is idle to say, that if Congress 
could not defeat the title directly, that it might be done 
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indirectly, by drawing a narrow circle around the slave popu
lation of Upper Louisiana, and declaring that if the slave went 
beyond it> he should be free. Such assumption is mere evasion, 
and entitled to no consideration. And it is equally idle to 
contend, that because Congress has express power to regulate 
commerce among the Indian tribes, and to prohibit intercourse 
with the Indians, that therefore Dr. Emerson's title might be 
defeated within the country ceded by the Indians to the United 
States as early as 1805, and which embraces Fort Snelling. 
(Am. State Papers, vol. 1, p. 734.) We rnust meet the question, 
whether Congress had the power to declare that a citizen of a 
State, carrying with him hit11 equal rights, secured to him 
through his State, could be stripped of his goods and slaves, 
and be deprived of any participation in the common property? 
If this be the true meaning of the Constitution, equality of 
rights to enjoy a common country (equal to a thousand miles 
square) may be cut off by a geographical line, and a great 
portion of our citizens exclucled from it. 

Ingenious, indirect evasions of the Constitution have been 
attempted and defeated heretofore. In the passenger cases, 
(7 How. R,) the attempt was made to impose a tax on the 
masters, crews, and passengers of vessels, the Constitution 
having prohibited a tax on the vessel itself; but this court 
held the attempt to be a mere evasion, and pronounced the 
tax illegal. . 

I admit that Virginia could, and lawfully did, prohibit sla
very nortlnvest of the Ohio, by her charter of cession, and that 
the territory was taken by the United States with this con
dition imposed. I also admit that France could, by the treaty 
of 1803, have prohibited slavery in any part of the ceded terri
tory, ancl imposed it on the United States as a fundamental 
condition of the cession, in the mean time, till new States were 
admitted in the Union . 
. I concur with Judge Baldwin, that Federal power is exer

cISed over all the territory within the United States, pursuant 
to the Constitution; and, the conditions of the cession whether 
it was a pa:t of the original territory of a State of th~ Union, 
or ?fa foreign. State, ce<l~d by deed or treaty; the right of.the 
Umted States m or over it depends on the contract of cess10n, 
:vhicl: oper~tes to incorporate as well the Territory as its 
mhab1tants mto the Union. (Baldwin's Constitutional Views, 
84.) 

~!Y opini?1.1 is, that the third article of the treaty of 1803, 
cedmg L~ulSlana to the United States, stands protected by the 
Const1tut10n, and cannot be repealed by Congress. 

And, secondly, that the act of 1820, known as the Missouri 
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compromise, violates the most leading feature of the Constitu
tion-a feature on which the Union depends, and which secures 
to the respective States and their citizens an entire EQUALITY 
of rights, privileges, and immunities. 

On these grounds, I hold the compromise act to have been 
void; and, consequently, that the plaintift~ Scott, can claim no 
benefit under it. 
. For the reasons above stated, I concur with my brother 
judges that the plaintiff, Scott, is a slave, and was so when 
this suit was brought. 

Mr. Justice :McLEAN and Mr. Justice CURTIS dissented. 

Mr. Justice McLEAN dissenting. 
This case is before us on a writ of error from the Circuit 

Court for the district of Missouri. · 
An action of trespass was brought, which charges the de

fendant with an assault and imprisonment of the plaintiff, and 
also of Harriet Scott, his wife, Eliza and Lizzie, his two chil
dren, on the ground that they were his slaves, which was with
out right on his part, and against law. 

The defendant filed a plea in abatement, "that said causes 
of action, and each and every of them, if any such accrued to 
the said Dred Scott, accrued out of the jurisdiction of this 
court, and exclusively within the jurisdiction of the courts of 
the State of Missouri, for that to wit, said plaintiff, Dred Sc.ott, 
is not a citizen of the State of Missouri, as alleged in his dec
laration, because he is a negro of African descent, his ances
tors were of pure African blood, and were brought into this 
country and sold as negro slaves; and this the said Sandford 
is ready to verify; wherefore he prays judgment whether the 
court can or will take further cognizance of the action afore
said." 

To this a demurrer was filed, which, on argument, was sus
tained by the court, the plea in abatement being held insuffi
cient; the defendant was ruled to pleacl over. Under this rule 
he pleaded: 1. Not guilty; 2. That Dred Scott was ~ negro 
slave, the property of the defendant; and 3. That Harrwt, the 
wife, and Eliza and Lizzie, the daughters of the plaintiff, were 
the lawful slaves of the defendant. 

Issue was joined on the first plea, and replications of de inju
ria were filed to the other pleas. 

The parties agreed to the following facts: In the year 1834, 
the plaintiff was a negro slave belonging to Dr. Emerson, who 
was a surgeon in the army of the United States. In that year, 
Dr. Emerson took the plaintiff from the State of Missouri to 
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the post of Rock Island, in the State of TilinoiS, and held him 
there as a slave until the month of April or May, 1836. At 
the time last mentioned, Dr. Emerson removed the plaintiff 
from Rock Island to the military post at Fort Snelling, situate 
on the west bank of the Mississippi river, in the territory 
known as Upper Louisiana, acquired by the United States of 
France, and situate north of latitude thirty-six degrees thirty 
minutes north, and north of the State of Missouri. Dr. Emer
son held the plaintiff in slavery, at Fort Snelling, from the 
last-mentioned date until the year 1838. 

In the year 1835, Harriet, who is named in the second count 
of the plaintiff's declaration, was the negro slave of .Major 
Taliaferro, who belonged to the army of the United States. 
In that year, Major Taliaferro took Harriet to Fort Snelling, a 
military post situated as hereinbefore stated, and kept her 
there as a slave until the year 1836, and then sold and deliv
ered her as a slave, at Fort Snelling, unto Dr. Emerson, who 
held her in slavery, at that place, until the year 1838. 

In the year 1836, the plaintiff and Harriet were married at 
Fort Snelling, with the consent of Dr. Emerson, who claimed 
to be their master and owner. Eliza and Lizzie, named in the 
third count of the plaintiff's declaration, are the fruit of that 
marriage. Eliza is about fourteen years old, and was born on 
board the steamboat Gipsey, north of the north line of the 
State of Missouri, and upon the river Mississippi.. Lizzie is 
about seven years old, and was born in the State of Missouri, 
at the military post called .Jefferson Barracks. 

In the year 1838, Dr. Emerson removed the plaintiff and · 
said Harriet and their daughter Eliza from lfort Snelling to 
the State of :Missouri, where they have ever since resided. · 

Before the commencement of the suit, Dr. Emerson sold 
and conveyed the plaintift~ Harriet, Eliza, and Lizzie, to the 
defendant, as slaves, and he has ever since claimed to hold 
them as slaves. 
· At the times mentioned in the plaintiff's declaration, the de
fendant, claiming to be the owner, laid his hands upon said 
plaintift~ Harriet, Eliza, and Lizzie, and itnprisoned them; 
doing in this respect, however, no more than he might lawfully 
do, if they were of right his slaves at such times. 

In the first place, the plea to the jurisdii:tion is not before 
us, on this writ of error. A demurrer to the plea was sustain· 
ed, which ruled the plea bad, and the· defendant, on leave,
pleaded over. 

Th.e decisioi: 0:1 the demurrer was in favor of the plaintiff; 
and as the plamtiff prosecutes this writ of error he does not 
complain of the decision on the demurrer. The defendant 
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might have complained of this decision, as against him, and 
have prosecuted a writ of error, to reverse it. But as the case, 
under the instruction of the court to the jury, was decided in 
his favor, of course he had no ground of complaint. 

But it is said, if the court, on looking at the record, shalJ 
clearly perceive that the Circuit Court had no jurisdiction, it 
is a ground for the dismissal of the case. This may be char
acterized as rather a sharp practice, and one which seldom, if 
ever, occurs. No case was cited in the argument as authority, 
and not a single case precisely in point is recollected in our re
ports. The pleadings do not show a want of jurisdiction. This 
want of jurisdiction can only be ascertained by a judgment on 
the demurrer to the special plea. No such case, it is believed, 
can be cited. But if this rule of practice ·is to be applied in 
this case, and the plaintiff in error is required to answer and 
maintain as well the points ruled in his favor, as to show the 
error of those ruled against him, he has more than an ordinary 
duty to perform. Under such circumstances, the want of juris
diction in the Circuit Court must be so clear as not to admit 
of doubt. Now, the plea which raises the question of jurisdic
tion, in my judgment, is radically defective. The gravamen 
of the plea is this: "That the plaintiff is a negro of African 
descent, hid ancestors being of pure African blood, and were 
brought into this country, and sold as negro slaves." 

There is no averment in this plea which shows or conduces 
to show an inability in the plaintiff to sue in the Circuit Co.urt. 
It does not allege that the plaintiff had his domicil in any other 
State, nor that he is not a free man in Missouri. Ile is aYerred 
to have had a negro ancestry, but this does not show that he 
is not a citizen of Missouri, within the meaning of the act of 
Congress authorizing him to sue in the Circuit Court. It has 
nefor been held necessary, to constitute a citizen ·within the 
act, that he should have the qualifications of an elector. Fe
males and minors may sue in the Federal courts, and so may 
any individual who has a permanent domicil in the State un
der whose laws his rights are protected, and to which he o\ves 
allegiance. 

Bein()' born under our Constitution and laws, no naturaliza
tion .is ~equired, as one of foreign birth, to make him a 0itizen. 
The modt O'eneral and appropriate definition of the term citi
zen is "a freeman." Being a freeman, and having his domicil 
in a State different from that of the defendant, he is a citizen 
within the act of Congress, and the courts of the Union are 
open to him. 

It has often been held, that the jurisdiction, as regards par
ties, can only be exercised between citizens of different States, 
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and that a mere residence is not sufficient; but this has been 
said to distinguish a temporary from a permanent residence. . 

To constitute a good plea to the jurisdiction, it must nega
tive those qualities and rights which enable an individual to 
sue in the :Federal courts. This has not been done; and on 
this ground the plea was defective, and the demurrer wa.s prop
erly sustained. No implication can aid a plea in abatement or 
in bar; it must be complete in itself; the facts stated, if true, 
must abate or bar the right of the plaintiff to sue. This is not 
the character of the above plea. The facts stated, if aumitted, 
are not inconsistent with other facts, which may be presumed, 
and which bring the plaintiff within the act of Cono-ress. 

The pleader has not the boldness to allege that the plaintllf 
is a slave, as that would assume against him the matter in con
troversy, and embrace the entire merits of the case in a plea to 
the jurisdiction. But beyond the facts set out in the plea, the 
court, to sustain it, must assume the plaintiff to be a slave, 
which is decisive on the merits. This is a short and an effect
ual mode of deciding the cause; but I am yet to learn that it 
is sanctioned by any known rule of pleading. 

The defendant's counsel complain, that if the court take 
jurisdiction on the ground that the plaintiff is free, the as
sumption is against the right of the master. This argument 
is easily answered. In the first place, the plea doei n~t show 
him to be a slave; it do0s not follow that a man is not free 
whose ancestors were slaves. . The reports of the Supreme 
Court of Missouri show that this assumption has many excep
tions; and there is no averment in the plea that the plaintiff is 
not within them. 

By all the rules of pleading, this is a fatal defect in the plea. 
If there be doubt, what rule of construction has been estab
lished in the slave States? In Jacob v. Sharp, (Meigs's Rep., 
Tennessee, 114,) the court held, when there was doubt as to 
the construction of a will which emancipated a slave, "it must 
be construed to be subordinate to the higher and more impor
tant right of freedom." 

No injustice can result to the master, from an exercise of 
jurisdiction in this cause. Such a decision does not in any 
~ewee affect ~he m.erits of the case; it only enables the plain
t1ft to assert his claims to freedom before this tribunal. If the 
jurisdiction be ruled against him, on the ground that he is a 
slave, it is decisive of his fate. 

It has been argued that, if a colored person be made a citi
ze~ of a State, he cannot sue in the Federal court. The Consti
tution declares that Federal jurisdiction "may be exercised 
between citizens of different States," and the same is provided 



139 DECE~IBER TER~I, 1856. 

Dred Scotl T. Sa11dford. [lIR. Ji;STlC& McLE.L'i. 

in the act of 1789. The above argument is properly met by 
saying that the Constitution was ~intended to be a practical 
instrument; and where its language is too plain to be misun
derstood, the argument ends." 

In Chirro v. Chirro, (2 \Vheat., 261; 4 Curtis, 99,) this court 
says: "That the power of naturalization is exclusively in Con
gress does not seem to be, and certainly ought not to be, con
troverted." No person can legally be made a citizen of a State, 
and consequently a citizen of the United States, of foreign birth, 
unless he be naturalized under the acts of Congress. Congress 
has power "to establish a uniform rule of naturalization." 

It is a power which belongs exclusively to Congress, as inti
mately connected with our Federal relations. .A. State may 
authorize foreigners to hold real estate within its jurisdiction, 
but it has no power to naturalize foreigners, and give them 
the rights of citizens. Such a right is opposed to the acts of 
Congress ori the subject of naturalization, and subversive of 
the Federal powers. I regret that any countenance should be 
given from this bench to a practice like this in some of the 
States, which has no warrant in the Constitution. 

In the argument, it was said that a colored citizen would not 
be an agreeable member of society. This is more a matter of 
taste than of law. Several of the States have admitted persons 
of color to the right of suffrage, and in this view have recog
nised them as citizens; and this has been done in the slave as 
well as the free States. On the question of citizenship, it must 
be admitted that we have not been very fastidious. Under 
the late treaty with :Mexico, we have made citizens of all 
grades, combinations, and colors. The same was done in the 
admission of Louisiana and Florida. No one ever doubted, 
and no· court ever held, that the people of these Territories did 
not become citizens under the treaty. They have exercised 
all the rights of citizens, without being naturalized under the 
acts of Congress. 

There are several important principles involved in this case, 
which have been argued, and which may be considered under 
the following heads: 

1. The locality of slavery, as settled by this court and the 
courts of the States. 

2. The relation which the Federal Government bears to 
slavery in the States. 

3. 1'he power of Cono-ress to establish Territorial Govern
ments, and to prohibit tl~e introduction of slavery therein. 

4. The effoct of takin a- slaves into a new State or Territory, 
and so holdino- them, where slavery is prohibited. 

5. vVhethe:' the return of a slave under the control of his 
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master, after being entitled to his freedom, reduces him to hi$ 
former condition. 

6. Are the decisions of the Supreme Court of Missouri, on 
the questions before us, binding on this court, within the rule 
adopted. 

In the course of my judicial duties, I have had occasion to 
consider and decide several of the above points. 

1. As to the locality of slavery. The civil law throughout 
the Continent of Europe, it is believed, without an exception, 
is, that slavery can exist only within the territory where it is 
established; and that, if a slave escapes, or is carried beyond 
such territory, his master cannot reclaim him, unless by virtue 
of some express stipulation. (Grotius, lib. 2, chap. 15, 5, 1; 
lib. 10, chap. 10, 2, 1; "\Vicqueposts Ambassador, lib. 1, p. 
418; 4 Martin, 385; Case of the Creole in the House of Lords, 
1842; 1 Phillimore on International Law, 316, 335.) 

There is no nation in Europe which considers itself bound 
to return to his master a fugitive slave, under the civil law or 
the law of nations. On the contrary, the slave is held to be 
free where there is no treaty obligation, or compact in some 
other form, to return him to his master. The Roman law did 
not allow freedom to be sold. An ambassador or any other 
public functionary could not take a slave to France, Spain, or 
any other country of Europe, without emancipating him. A 
number of slaves escaped from a Florida plantation, and 'vere 
received on board of ship by Admiral Cochrane; by the King's 
Bench, they were held to be free. (2 Barn. and Ores., 440.) 

In the great and leading case of Prigg v. The State of 
Pennsylvania, (16 Peters, 594; 14 Curtis, 421,) this court say 
that, by the general law of nations, no nation is bound to 
recognise the state of slavery, as found within its territorial 
dominions, \vhere it is in opposition to its own policy and 
institutions, in favor of the subjects of other nations where 
slavery is organized. If it does it, it is as a matter of comity, 
and not as a matter of international right. The state of slavery 
is deemed to be a mere municipal regulation, founded upon 
and limited to the range of the territorial laws. This was fully 
recognised in Somersett's case, (Lafft's Rep., 1; 20 Howell's 
State Trials, 79,) which ·was decided before the American 
Revolution. 

There was some contrariety of opinion a~on()' the judges on 
certain points ruled in Prigg's case, but the1~ was none in 
regard to the great principle, that elavery is limited to the 
range of the laws under which it is sanctioned. 

No case in England appears to have been more thorouO'hly 
examined than that. of Somersett. The judgment pronougced 
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by Lord Mansfield was the judgment of the Court of King's 
Bench. The cause was argued at great length, and with great 
ability, by Hargrave and others, who stooa amon()" the most 
eminent counsel in England. It was held under ~dvisement 
from term to term, and a due sense of its importance was felt 
and expressed by the Bench. 

In giving the opinion of the court, Lo:rd :Mansfield said: 
"The state of slavery is of such a nature that it is incapable 

of being introduced on any reasons, moral or political, but 
only by positive law, which preserves its force long after the 
reasons, occasion, and time itself, from whence it was created, 
is erased from the memory; it is of a nature that nothing can 
be suffered to support it but positive law." 

He referred to the contrary opinion of Lord Hardwicke, in 
October, 17 49, as Chancellor: "That he and Lord Talbot, 
when Attorney and Solicitor General, were of opinion that no 
such claim, as here presented, for freedom, was valid." 

The weight of this decision is sought to be impaired, from 
the terms in which it was described by the exuberant imagina
tion of Curran. - The words of Lord Mansfield, in giving the 
opinion of the court, were such as were fit to be used by a 
great judge, in a most important case. It is a sufficient answer 
to all objections to that judgment, that it was pronounced 
before the Revolution, and that it was considered by this court 
as the highest authority. For near a century, the decision in 
Somersett's case has remained the law of England. The case 
of the slave Grace, decided by Lord Stowell in 1827, does not, 
as has been supposed, overrule the judgment of Lord Mans
field. Lord Stowell held that, durin()" the residence of the 
slave in England, "No dominion, autl1ority, or coercion, can 
be exercised over him." Under another head, I shall have 
occasion to examine the opinion in the case of Grace. 
· To the position, that slavery can only exist except under 
the authority of ]aw, it is objected, that in few if in any in
stances has it been established by statutory enactment. This 
is no answer to the doctrine laid down by the court. Almost 
all the principles of the common law had their foundation in 
usaO"e. Slavery was introduced into the colonies of this coun
try by Great Britain at an early period of their history, and 
it was protected and cherished, until it became incorporated 
into the colonial policy. It is immaterial whethe~ a sys~em of 
slavery was introduced by express law, or otherwise, 1f it have 
the authority of law'. There is no slave State where the insti
tution is not recognised and protected by statutory enactments 
nnd judicial decisions. Slaves are made property by the laws 
of the slave States, and as such are liable to the claims of cred
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itors; they descend to heirs, are taxed, and in the South they 
are a subject of commerce. 

In the case of Rankin v. Lydia, (2 A. K. Marshall's Rep.,) 
Judge Mills, speaking for the Court of Appeals of Kentucky, 
says: "In deciding the question, (of slavery,) we disclaim the 
influence of the general principles of liberty, which we all ad
mire, and conceive it ought to be decided by the law as it is, 
and not as it ought to be. Slavery is sanctioned by the laws 
of this State, and the right to hold slaves under our municipal 
regulations is unquestionable. But we view this as a right 
existing by positive law of a municipal character, without 
foundation in the law of nature, or the unwritten and common 
law." 

I will now consider the relation which the Federal Govern
ment bears to slavery in the States: 

Slavery is emphatically a State institution. In the ninth 
section of the first article of the Constitution, it is provided 
"that the migration or importation of such persons as any of 
the States now existing shall think proper to admit, shall not 
be prohibited by the Congress prior to the year 1808, but a 
tax or duty may be imposed on such importation, not exceed
ing ten dollars for each person." 

In the Convention, it was proposed by a committee of eleven 
to limit the importation of slaves to the year 1800, when Mr. 
Pinckney moved to extend the time to the year 1808. This 
motion was carried-New Hampshire, Massachusetts, Connecti
cut, Maryland, North Carolina, South Carolina, and Georgia, 
voting in the affirmative; and New Jersey, Pennsylvania, and 
Virginia, in the negative. In opposition to the motion, Mr. 
Matlison said: "Twenty years will produce all the mischief 
that can be apprehended from the liberty to import slaves; so 
long a term will be more dishonorable to the American char
acter ilian to say nothing about it in the Constitution." (Madi
son Papers.) 

The provision in regard to the slave trade shows clearly that 
Congress considered slavery a State institution to be contin
u.e~l and re.gulated by its individual sovereignty; and to con· 
c1lrnte that mterest, the slave trade was continued twenty years, 
not as a general measure, but for the "benefit of such States 
as shall think proper to encourao-e it." 

In the case of Groves v. Slaugl1ter, (15 Peters 449 · 14 Cur
tis, 137,) Messrs. Clay and \Vebster contended that, ~nder the 
commercial power, Congress hrAl a right to regulate the slave 
trade among the several States; but the court held that Con· 
gross had no power to interfere with slavery as it exists in the 
States, or to regulate what is called the slave trade among 
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them. If this trade were subject to the commercial power, it 
would follow that Congress could abolish or establish slavery 
in every State of the Union. 

The only connection which the Federal Government holds 
with slaves in a State, arises from that provision of the Con
stitution which declares that "No person held to service or 
labor in one State, under the laws thereof, escaping into 
another, shall, in consequence of any law or regulation therein, 
be discharged from such service or labor, but shall be deliver
ed up, on claim of the party to whom such service or labor 
may be due." 

This being a fundamental law of the Federal Government, 
it rests mainly for its execution, as has been held, on the judi
cial power of the Union; and so far as the rendition of fugi
tives from labor has become a subject of judicial action, the 
Federal obligation has been faithfully discharged. 

In the formation of the Federal Constitution, care was taken 
to confer no power on the Federal Government to interfere 
with this institution in the States. In the provision respect
ing the slave trade, in fixing the ratio of representation, and 
providing for the reclamation of fugitives from labor, slaves 
were referred to as persons, and in no other respect are they 
considered in the Constitution. · 

"\Ve need not refer to the mercenary spirit which introduced 
the infamous traffic in slaves, to show the degradation of negro 
slavery in our country. This system was imposed upon our 
colonial ~ettlements by the mother country, and it is due to 
truth to say that the commercial colonies and States were 
chiefly engaged in the traffic. But we know as a historical 
fact, that Ja;nes Madison, that great and good man, a leading 
member in the Federal Convention, was solicitous to guard 
the language of that instrument so as not to convey the idea 
that there could be property in man. 

I prefer the l~ghts of MadJsor~, I~amilt?n, an~ Jay, as a 
means of construmg the Constitut10n m all 1ts bearmgs, rather 
than to look behind that period, into a traffic which is now de
clared to be piracy, and punished with death by Christian na
tions. I do not like to draw the sources of our domestic rela
tions from so dark a ground. Our independence was a great 
epoch in the history of freedom; and while I admit the Gov
ernment was not made especially for the colored race, yet 
many of them :vere citizens of the New England . Sta!es, and 
exercised the rwhts of suffrage when the Constitution was 
adopted, and it ...~as not doubted by any intelligent person that 
its tendencies would greatly ameliorate their condition. 

Many of the States, on the adoption of the Constitution, or 
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shortly afterward, took measures to abolish slavery within their 
respective jurisdictions; and it is a well-known fact that a be
lief was cherished by the leading men, South as well as North, 
that the institution of slavery would gradually decline, until it 
would become extinct. The increased value of slave labor, in 
the culture of cotton and sugar,· prevented the realization of 
this expectation. Like all other communities and States, the 
South were influenced by what they considered to be their 
own interests. 

But if we are to turn our attention to the dark ages of the 
world, why confine our view to colored slavery? On the same 
principles, white men were made slaves. All slavery has its 
origin in power, and is against right. 

i'he power of Congress to establish Territorial Governments, 
and to prohibit the introduction of slavery therein, is the next 
point to be considered. 

After the cession of western territory by Virginia and other 
States, to the United States, the public attention was directed 
to the best mode of disposing of it for the general benefit. 
While in attendence on the J!~ederal Convention, Mr. Madi
son, in a letter to Edmund Randolph, dated the 22d April, 
1787, says: "Congress are deliberating on the plan most eligi
ble for disposing of the western territory not yet surveyed. 
Some alteration will probably be made in the ordinance on that 
subject." And in the same letter he says: "The inhabitants 
of the Illinois complain of the land jobbers, &c., who are pur
chasing titles among them. Those of St. Vincent's complain 
of the defective criminal and civil justice among them, as well 
as of military protection." And on the next day he writes to 
Mr. Jefferson : "The government of the settlements on the 
Illinois and -Wabash is a subject very perplexing in itself, and 
rendered more so by our ignorancG of the many circumstances 
on which a right judgment depends. The inhabitants at those 
places claim protection against the savages, and some provision 
for both civil and criminal justice." 

In May, 1787, M:r. Edmund Randolph submitted to the Fed
eral Convention certain propositions, as the basis of a Federal 
Government, among which was the following: 

"Resolved, That provision ought to be made for the admis
sion of States lawfully arising within the limits of the United 
States, whether from a voluntary junction of government and 
territory or otherwise, with the consent of a number of voices 
in the National Legislature less than the whole." 

Afterward, :Mr. Madison submitted to the Convention, in 
order to be referred to the committee of detail, the following 
powers, as proper to be added to those of general legislation: 
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. "To dispose of the unappropriated lands of the United States. 
To institute temporary Governments for new States arising 
therein. To regulate affairs with the Indians, as well within 
as without the limits of the United States." 

Other propositions were made in reference to the same sub
jects, which it would be tedious to enumerate. Mr. Gouver
neur Morris proposed the following: 

"The Legislature shall have power to dispose of and make 
all needful rules and regulations respecting the territory or 
other property belonging to the United States; and nothing in 
this Constitution contained shall be so construed as to preju
dice any claims either of the U nitcd States or of any parti<;:ular 
State." 

This was adopted as a part of the Constitution, with two 
verbal alterations-Congress was substituted for Legislatul'.e, 

·and the word either was stricken out. 
· · In the organization of the new Government, but little rev€)
·nue for a series of years was e-xpected from commerce. The 
public l::m<ls were considered as the principal resource of the 
country for the payment of the Revolutionary debt. Direct 
taxation was the means relied on to pay the current expenses 

.	of the Government. The short period that occurred between 
the cession of western lands to the Federal Government by 
Virginia and other States, and the adoption of the Constitu
tion, was sufficient to show the necessity of a proper land sys
tem and a temporary Government. This was clearly seen by 
propositions and remarks in the Federal Convention, some of 
which are above cited, by the passage of the Ordinance of 
1787, and the adoption of that instrument by Congress, under· 
the Constitution, which gave to it validity. 
· It will be recollected that the deed of cession of western: 
territory was made to the United States by Virginia iu 1784~ 
and that it required the territory ceded to be laid out into 
States, that the land should be disposed of for the common 
benefit of the States, and that all right, title, and claim, as well 
of soil as of jurisdiction, were ceded; and this was the form 
qf cession from other States. 

On the 13th of July, the Ordinance of 1787 was passed~ ''for 
the O"Ovcrnment of the United States territory northwest of 
the ~iver Ohio," with but one dissenting vote. This instru
ment provided there should be organized in the territory not 
less than three nor more than five States, designating their 
boundaries. Itwas passed while the Federal Convention was in 
session, about two months before the Constitution was adopted 
by the Convention. The members of the Convention must 
therefore have been well acquai.nted with the :emvisions of the. 

10 
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·Ordinance. It provided for a temporary Government, as initia. 
· tory to the formation of State Governments. Slavery waa 
prohibited in the territory. . 

Can any one suppose that the eminent men of the Federal 
·Convention could have overlooked or neglected a matter so 
·vitally important to the country, in the organization of tempq
rary Governments for the vast territory northwest of the river 

. Ohio? In the 3d section of the 4th article of the Constitution, 
they did make provision for the admission of new States, th,e 
sale of the public lands, and the temporary Government of the 

·territory. ·without a temporary Government, new States 
could not have been formed, nor could the public lands have 
been sold. . . 

If the third section were before us now for consideration for 
'the first time, under the facts stated, I could not hesitate to 
say there was adequate legislative power given in it. The 
power to make all needful rules and regulations is a power to 
legislate. This no one will controvert, as Con§$rcss cannot 
make "rules and regulations," except by legislation. But it 

·is argued that the word territory is used as synonymous with 
the word land; and that the rules and regulations of Congress 
are limited to the disposition of lands and other property 
belongin$ to the United States. That this is not the true 
construct10n of the section appears from the fact that in the 
:first line of the section "the power to dispose of the public 
lands" is given expressly, and, in addition, to make all needful 
rules and regulations. Tho power to dispose of is complete 
.in itself, and requires nothing more. It authorizes Congress 
to use the proper means within its discretion, and any further 
provision for this purpose would be a useless verbiage. As a 
composition, the Constitution is remarkably free from such a 
.charge. 
' In the discussion of the power of Congress to govern a 
Territory, in the case of the Atlantic Insurance Company v. 
:Canter, (1 Peters, 511; 7 Curtis, 685,) Chief Justice Marshall, 
speaking for the court, said, in regard to the people of Florida, 
"they do not, however, participate in political power; they do 
not share in the Government till Florida shall become a State; 
in ~he mean time, Florida c?ntinues to be a Territory of th.e 
Umted States, governed by virtue of that clause in the Consti
tution which empowers Congress 'to make all needful rules 
and regulations respecting the territory or other property 
belongi~g to the U nitcd States.' " 

And_ he adds, "per?aps the power. of governing a Territ?ry 
_b~longmg to ~he Umted States, which bas not, by bccommg 
a State, acquired the moans of self-gove~nment, may result 
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necessarily from the fact that it is not within the jurisdiction 
of any particular State, and. is within the power and jurisdic
tion of the United States. The right to govern may be the 
inevitable consequence of the right to acquire territory; which
ever may be the source whence the power is derived, the 
possession of it is unquestioned." And in the close of the 
opinion, the court say, "in legislating for them [the Territo
ries,] Congress exercises the combined powers of the General 
and State Governments." 

Some consider the opinion to be loose and inconclusive; 
others, that it is obiter dicta; and the last sentence is objected 
to as recognising absolute power in Congress over Territories. 
The learned and eloquent Wirt, who, in the argument of a 
cause before the court, had occasion to cite a few sentences 
from an opinion of the Chief Justice, observed, "no one can 
mistake the style, the words so completely match the thought." 

I can see no want of precision in the language of the Chief 
Justice; his meaning cannot be mistaken. He states, first, 
the third section as giving power to Congress to govern the 
Territories, and two other grounds from which the power may 
also be implied. The objection seems to be, that the Chief 
Justice did not say which of the grounds stated he considered 
the source of the power. He did not specifically state this, 
but he did say, "whichever may be the source whence the 
power is derived, the possession of it is unquestioned." No 
opinion of the court could have been expressed with a stronger 

·emphasis; the power in Congress is unquestioned. But those 
who have undertaken to criticise the opinion, consider it 
without authority, because the Chief Justice did not designate 
specially the power. This is a singular objection. If the 
power be unquestioned, it can be a matter of no importance 
on which ground it is exercised. 

The opinion clearly was not obiter dicta. Tho turning point 
in the case was, whether Congress had power to authorize the 
Territorial Legislature of Florida to pass the law under which 
the Territorial court was established, whose decree was brought 
before this court for revision. The power of Congress, there
fore, was the point in issue. 

The word "territory," according to Worcester, "means land, 
country, a district of country under a temporary Government." 
The wOl'ds "territory or other property," as used, do imply, 
from the use of the pronoun other, that territory was used as 
descriptive of land; but does it follow that it was not used aho 
as descriptive of a district of country? In both of these senses 
,it belonged to the United States-as land, for the purpose of 
sale; as territory, for the purpose of government. 
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But; if it be admitted that the word territory as used means 
land, and nothing but land, the power of Congress to organize 
a temporary Government is clear. It has power to make all 
needful regulations respecting the public lands, and the extent 
of those "needful regulations" depends upon the direction of 
Congress, where the means are appropriate to tho end, and do 
not conflict with any of the prohibitions of the Constitution. 
If a temporary Government be deemed needful, necessary, 
requisite, or is wanted, Congress has power to establish it. 
This court says, in McCulloch v. The State of Maryland, (4 
Wheat., 316,) "If a certain means to carry into effoct any of 
the powers expressly given by the Constitution to the Govern~ 
ment of the Union be an appropriate measure, not prohibited 
by the Constitution, the degree of its necessity is a questio11 
of legislative discretion, not of judicial cognizance." . 

The power to establish post offices and post roads gives 
power to Congress to make contracts for the transportation of 
the mail, and to punish all who commit depredations upon iF 
in its transit, or at its places of distribution. Congress has 
power to regulate commerce, and, in the exercise of its discre
tion, to lay an embargo, which suspends commerce; so, under 
the same power, harbors, lighthouses, breakwaters, &c., ar~ 
constructed. , 

Did Chief Justice Marshall, in sayin~ that Congress govern
ed a Territory, by exercising the combmed powers of the Fed
eral and State Governments, refer to unlimited discretion? .A 
Government which can make white men slaves? Surely, such 
a remark in the argument must have been inadvertently utter
ed. On the contrary, there is no power in the Constitution by 
which Congress can make either white or black men slaves. 
In organizing the Government of a Territory, Congress is liln
ited to meams appropriate to the attainment of the constitu
tional object. No powers can be exercised which are prohib
ited by the Constitution, or which are contrary to its spirit; so 
that, whether the object may be the protection of the persons 
and property of purchasers of the public lands, or of commu
nities who 4ave been annexed to the Union by conquest or 
purchase, tb.ey are initiatory to the establishment of State 
Governments, and no more power can be claimed or exercised 
than is necessary to the attainment of the end. This is the 
limitation of all the Federal powers. . · · 

But Congress has no povrnr to regulate the internal concerns 
of a State, as of a Territory; consequently, in providina for the 
Government of a Territory, to some extent the cgmbined 
powers of the Federal and State Government~ are necessarily 
exercised. · · · · · 
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If Congress should deem slaves or free colored persons in
jurious to tho population of a free Territory, as conducing to 
lessen tho value of tho public lands, or on any other ground 
connected with the public interest, they have the power to 
prohibit them from becoming settlers in it. This can bo sus
tained on tho ground of a sound national policy, which is so 
clearly shown in our history by practical results, that it would · 
scorn no considerate individual can question it. And, as re
gards any unfairness of such a policy to our Southern brethren, 
as urged in the argument, it is only necessary to say that, with 
one-fourth of the ]federal population of the Union, they have 
in the slave States a larger extent of fortilo territory than is 
included in tho free States; and it is submitted, if masters of 
slaves be restricted from bringing them into free territorv, that 
the restriction on the free citizens of non-slaveholding States, 
by bringing slaves into free territory, is four times greater than 
that complained of by the South. But, not only so; some three 
or four hundred thousand holders of slaves, by bringing them 
into free territory, impose a restriction on twenty millions of 
the free States. The repugnancy to slavery would probably 
prevent fifty or a hundred freemen from settling in a slave 
Territory, where one slaveholder would be prevented from set
tling in a free Territory. 

This remark is made in answer to the argument urged, that 
a prohibition of slavery in the free Territories is inconsistent 
with the continuance of the Union. Where a Territorial Gov
ernment is established in a slave Territory, it has uniformly 
remained in that condition until the people form a State Con
stitution; the same course where the Territory is free, both 
parties acting in good faith, would be attended with satisfactory 
results. · 

The sovereignty of the Federal Government extends to the 
entire limits of our territory. Should any foreign power in
vade our jurisdiction, it would be repelled. There is a law of 
Cono-ress to punish our citizens for crimes committed in dis
trict~ of country where there is no organized Government. 
Criminals are brou""ht to certain Territories or States, desig
nated in the law, fgr punishment. Death has been inflicted 
in Arkansas and in :Missouri, on individuals, for murders com
mitted beyond the limit of any organized Territory or State; 
and no one doy.bts that such a jurisdiction was-rightfully exer
cised. If there be a rio-ht to acquire territory, there necessarily 
must be an implied p~wer to govern it.. ·when the military 
force of the Union shall conquer a country, may not Congress 
proyide .for the governm.ent of such c~u_n~ry? This wo~ld be 
an impl10d power essential to the acqms1t10n of new territory. 
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This power has been exercised, without doubt of its constitu. 
tionality, over territory acquired by conquest and purchase. 

And when there is a large district of country within the 
United States, and not within any State Government, if it be 
necessary to establish a temporary Government to carry out 
a power expressly vested in Congress-as the disposition of 
the pnblic lands-may not such Government be instituted by .. 
Congress? How do we read the Constitution? Is it not a 
practical instrument? 

In such cases, no implication of a power can arise which is 
inhibited by the Constitution, or which may be against the 
theory of its construction. As my opinion rests on the third 
section, these remarks are made as an intimation that the power 
to establish a temporary Government may arise, also, on the 
other two grounds stated in the opinion of the court in the in-. 
surance case, without weakening the third section. 

I would here simply remark, that the Constitution was 
formed for our ·whole country. An expansion or contraction 
of our territory required no change in the fundamental law. 
\Vhen we consider the men who laid the foundation of our 
Government and carried it into operation, the men who occu-. 
pied the bench, who filled the halls of legislation and the Chief 
:Magistracy, it would seem, if any question could be settled 
clear of all doubt, it was the power of Congress to establish 
Territorial Governments. Slavery was prohibited in the entire 
Northwestern Territory, with the approbation of leading men~ 
South and North; but this prohibition was not retained when 
this ordinance was adopted for the government of Southern 
Territories, where slavery existed. In a late republication of 
n letter of Mr. Madison, dated November 27, 1819, speaking 
?f this powe: of Congress to prohibit slavery in a Territory, he 
rnfers there JS no such power, from the fact that it has not been 
exercised. This is not a very sati~factory argument agai?st 
any power, as there are but few, if any, subjects on which 
the constitutional powers of Congress are exhausted. It is 
t:ue, as Mr. Madison states, that Congress, in the act to estab
lish a Government in the Mississippi Territory, prohibited the 
importation of slaves into it from foreign parts; but it is 
equally true, that in the act erecting Louisiana into two Terri
tories, Congress declared, "it shall not be lawful for any person 
to bring into Orleans Territory, from any port or place within 
the limits of the United States, any slave which shall have 
l)een imported ~i_nce 1798, or wh~ch may hereafter be imported, 
except by a citizen of the Umted States who settles in the 
Territory, under the penalty of the freedom of such slave." 
The inference of Mr. :Madison, therefore, against the power o( 
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Congress, is of no force, as it was founded on a fact supposed, 
which did not exist. 

It is refreshing to turn to the early incidents of our history 
and learn wisdom from the acts of the great men who hav~ 
gone to their account. I refer to a report in the House of 
llepresentatives, by John Randolph, of Roanoke, as chairman 
of a committee, in March, 1803-fifty-four years ago. From 
the Convention held at Vincennes, in Indiana, by their Presi-. 
dent, and from the people of th~.Territory, a petition was pre
sented to Congress, praying the suspension of the provision 
which prohibited slavery in that Territory. The report stated 
"that the rapid population of the State of Ohio sufficiently 
evinces, in the opinion of your committee, that the labor of 
slaves is not necessary to promote the gro"\\rth and settlement' 
of colonies in that region. · That this labor, demonstrably the 
dearest of any, can only be employed to advantage in the 
cultivation of products more valuable than any known to that 
quarter of the ·United States; that the committee deem it 
highly dangerous and inexpedient to impair a provision wisely 
calculated to promote the happiness and prosperity of the 
No~thwestern country, and to give strength and security to 
that extensive frontier. In the salutary operation of this saga
cious and benevolent restraint, it is believed that the inhabit
ants will, at no very distant day, find ample remuneration for 
a temporary privation of labor and of emigration." {1 vol. State 
Papers, Public Lands, 160.) 
· The judicial mind of this country, State and Federal, has 

agreed on no subject, within its legitimate action, with equal' 
unanimity, as on the power of Congress to establish Territorial 
Governments. No court, State or Federal, no judge or states

, 	 man, is known to have had any doubts on this question for 
nearJy sixty years after the power was exercised. Such Gov
ernments have been established from the sources of the Ohio 
to the Gulf of Mexico, extending to the Lakes on the north 
and the Pacific Ocean on the west, and from the lines of Geor
gia to Texas. . 

Great interests have grown up under the Territorial laws 
over a country more than .five times greater in extent than the 
original thirteen States; and these interests, corporate or 
otherwise, have been cherished and consolidated by a benign 
policy, ·without any one supposing the law-making power had 
united with the Judiciary, under the universal sanction of the 
whole country, to usurp a jurisdiction which did not belong to 
them. Such a discovery at this late date is more extraordinary 
than anything which has occurred in the judicial history of 
thls or any other country. Texas, under a previous organiza
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ti on, was admitted as a State; but no. State can be admitted.· 
. into the Union which has not been organized nnder some form 
of government. \Vithout temporary Gove:nments, our pnblic 
lands could not have been sold, nor our wildernesses reduced 
to cultivation, and the population protected; nor could our 
:flourishing States, West and South, have been formed. 

"What do the lessons of wisdom and experience teach, under 
/ such circumstances, if the ne-w light, which has so suddenly and 

unexpectedly burst upon us, be true? Acquiescence; acqui• 
escence under a settled construction of the Constitution for 
sixty years, though it may be erroneous; which has secured to_ 
the c.ountry an advancement and prosperity beyond the power 
of computation. 

An act of James Madison, when President, forcibly illus• 
trates this policy. Ile had made up his opinion that Cong-ress 
had no power under the Constitution to establish a N atlonal 
Bank. In 1815, Congress passed a bill to establish a bank. 
Ile vetoed the bill, on objections other than constitutional. In 
his message, he speaks as a wise statesman and Chief Magis• 
trate, as follows: ·. 

"Waiving the question of the constitutional authority of the 
Legislature to establish an incorporated bank, as being pre
cluded, in my judgment, by the repeated recognitions under 
varied circumstances of the validity of such an institution, in 
acts of the Legislative, Executive, and J uclicial branches of the 
Government, accompanied by indications, in different modes; 
of a concurrence of the general will of the nation." 

Ilas this impressive lesson of practical wisdom become lost 
to the present generation? 

If the great and fundamental principles of our Government 
are never to be settled, there can be no lasting prosperity~ 
The Constitution will become a :floating waif on the billows of 
popular excitement. 

The prohibition of slavery north of thirty-six degrees thirty 
minutes, and of the State of :Missouri, contained in the act ad• 
mitting that State into the Union, was passed by a vote of 134; 
in the House of Representatives, to 42. Before Mr. Monroe 
signed the act, it 1vas submitted by him to his Cabinet, and 
they held the restriction of sluvcry in a Territory to be within_ 
~he constitutional powers of Congress. It would be singular, 
if in 180·:1: Congress had power to prohibit the introduction of 
slaves in Orleans Territory from any other part of the Union; 
under the penalty of freedom to the slave, if the same poweri 
~mbodied in the Missouri compromise, could not be exercised 
in 1820. 

But this law bf Congress, which prohibits slavery north of 
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Missouri and of thirty-six d~~rees thirty minutes, is de
clared to have been null and void by my brethren. And this 
opinion is foundeJ mainly, as I under·stand, on the distinction 
drawn between the ordinance of 1787 and the Missouri com
promise line. In what does the distinction consist? The 
ordinance, it is said, '\fas a compact entered into by the con-: 
federated States before the adoption of the Constitution; and 
that in the cession of territory authority was given to establish 
a Territorial Government. ' 
. It is clear that tho ordinance did not go into operation by 

virtue of the authority of the Confederation, but by reason of 
its modification and adoption by Congress under the Constitu~ 
tion. It seems to be supposed, in the opinion of the court, 
that the articles of cession placed it on a different footing from 

14 territories subsequently acquired. I am unable to perceive the 
force of this distinction. That the ordinance was intended fot 
the government of the Northwestern Territory, and was limited 
to such Territory, is admitted. It was extended to Southern 
Territories, with modifications, by acts of Congress, and to 
some Northern Territories. But the ordinance was made valid 
by the act of Congress, and without such act could have been 
of no fQrce. It rested for its validity on the act of Congress, 
the same, in my opinion, as the l\Iissouri compromise line. 

If Congress may establish a Territorial Government in the 
exercise of its discretion, it is a clear principle that a court 
cannot control that discretion. This being- the case, I do not 
see on what ground tho act is held to be void. It did not pur
port to forfeit property, or take it for public purposes. It only 
prohibited slavery; in doing which, it followed the ordinance 
of 1787. 

I will now consider the fourth head, which is: "The effect 
of taking slaves into a State or Territory, and so holding them, 
where slavery is prohibited." 

If the principle laid down in the case of Prigg v. The State 
of Pennsylvania is to be maintained, and it is certainly to be 
maintained until overruled, as the law of this court, there can 
be no difficulty on this point. In that case, the court says: 
''The state of slavery is deemed to be a mere municipal regu
lation, founded upon and limite~l to the range of the territorial 
laws." If this be so, slavery can exist nowhere except under the 
authority of law, founded on usage having the force of law, or 
by statutory recognition. And the court further says: "It is 
manifest, from this consideration, that if the Constitution had 
not contained the clause requiring the rendition of fugitives 
from labor, every non-slaveholcling State in the Union would 
have been at liberty to have declared free all runaway slaves 
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coming within its limits, and to have given them entire immu-' 
nity and protection against the claims of their masters." 
. Now, if a slave abscond, he may be reclaimed; but if he ac

company his master into a State or Territory where slavery is 
prohibited, such slave cannot be said to have left the service 
of his master where his services were legalized. And if slavery 
be limited to the range of the territorial laws, how can the 
slave be coerced to serve in a State or Territory, not only 

,without the authority of law, but against its express provisions?. 
What gives the master the right to control the will of his slave? 
The local law, which exists in some form. But where there is 
no such la,v, can the master control the will of the slave by 
force? "Where no slavery exists, the presumption, without 
regard to color, is in favor of freedom. Under such a juris
diction, may the colored man be levied on as the property of 
his master by a creditor? On the decease of the master, does • 
the slave descend to his heirs as property? Can the master 
sell him? Any one or all of these acts may be done to the 
slave, 1vhere he is legally held to service. But where the law 
does not confer this power, it cannot be exercised. 

Lord Mansfield held that a slave brought into England was 
free. Lord Stowell agreed with Lord Mansfield in this respect, 
and that the slave could not be coerced in England; ·but on 
her voluntary return to Antigua, the place of her slave domicil, 
her former status attached. The law of England did not 
prohibit slavery, but did not authorize it. The jurisdiction 
which prohibits slavery is much stronger in behalf of the slave 
within it, than where it onl;Y' does not authorize it. 

By virtue of what law is it, that a master may take his slave 
into free territory, and exact from him the duties of a slave? 
The law of the Territory does not sanction it. No authority 
can be claimed under the Constitution of the United States, 
or any law of Congress. Will it be said that the slave is taken' 
as property, the same as other property which the master may 
own? To this I ansn'er, that colored persons are made 
p:operty by the law of the State, and no such power has been 
given to Congress. Does the master carry with him the law 
of the State from which he removes into the Territory? and 
does that enable him to coerce his slave in the Territory? 
Let us test this theory. If this may be done by a master from 
one slave State, it may be done by a master from every other 
slave State. This right is supposed to be connected with the 
person of the master, by virtue of the local law. Is it transfer
able? May it be negotiated, as a promissory note or bill of 
exchange? If it be assigned to a man from a free State, may 
he coerce the slave by virtue of it? Wbat shvl this thing be 
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denominated? Is it personal or real property? Or is it au 
indefinable fragment of sovereignty, which every person carries 
with him from his late domicil ·1 One thing is certain, that its. 
origin has been very recent, and it is unknown to the laws of 
any ci-vilized country. · 

A slave is brought to England from one of its islands, where. 
slavery was introduced and maintained by the mother country. 
Although there is no law prohibiting slavery in England, yet 
there is no law authorizing it; and, for near a century, its 
courts have declared that the s.lave there is free from the 
coercion 9f the master. Lords :Mansfield and Stowell agree 
upon this point, and there is no dissenting authority. 

There is no other description of property which was not 
protected in England, brought from one of its slave islands. 
Does not this show that property in a human being docs not 
arise from nature or from the common law, but, in the language. 
of this court, "it is a mere municipal regulation, founded upon. 
and limited to the range of the territorial laws?" This decision 
is not a mere argument, but it is the end of the law, in regard 
to the extent ot slavery. Until it shall be overturned, it is 
not a point for argument; it is obligatory on myself and my 
brethren, and on all judicial tribunals over which this court 
exercises an appellate power. 

It is said the Territories are common property of the States, 
and that every man has a right to go there with his property. 
This is not controverted. But the court say a slave is not 
property beyond the operation of the local law which makes 
him such. Never was a truth more authoritatively and justly 
uttered by man. Suppose a master of a slave in a British 
island owned a million of property in England; would that 
authorize him to take his slaves with him to England? The 
Constitution, in express terms, recognises the status of slavery 
as founded on the municipal law: "No person held to serYice 
or labor in one State, under the laws thereof, escaping into 
another, shall," &c. Now, unless the fugitive escape from a 
place where, by the municipal law, he is held to labor, this 
provision affords no remedy to the master. ·what can be more 
conclusive than this? Suppose a slave escape from a Territory 
where slavery is not authorized by law, can he be reclaimed? 

In this case, a majority of the court have said that a slave 
may be taken by his master into a Territory of the United 
States, the same as a horse, or any other kind of property: It 
is t:uo, this wa.s said by ~he court, .a.s also many other t~m.s-s, 
'Vh1ch are of no anthorit1. Noth1_ng that has. b~en. s~1d by 
them which has not a direct bearmg on the JUrisd1ct10n of· 
the dourt, against which they decided, can be considered as 
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authority. I shall certainly not regard it as such. The 
question of jurisdiction, being before the court, Yrns decided 
by them authoritatively, but nothing beyond that question. 
A slave is not a mere chattel. Ile bears the impress. of his 
Maker, and is amenable to the laws of God and man; and he 
is destined to an endless existence. 

Under t1is head I shall chiefly rely on the decisions of the 
Supreme Courts of the Southern States, and especially of the 
State of Missouri. 

In the :first and second sections of the sixth article of the 
Constitution of Illinois, it is declared that neither slavery nor 
involuntary servitude shall hereafter be introduced into this 
State, otherwise than for the punishment of crimes whereof 
the party shall have been duly convicted; and in the second 
section it is declared that any violation of this article shall 
effect the emancipation of such person from his obligation to 
service. In Illinois, a right of transit through the State is 
given the master with his slaves. This is a matter which, as I 
suppose, belongs exclusively to the State. 

The Supreme Court of Illinois, in the case of Jarrot v. Jar~ 
rot, (2 Gilmer, 7,) said: 

"After the conquest of this Territory by Virginia, she ceded 
it to the United States, and stipulated that the titles and pos
sessions, rights and liberties, of the French settlers, should be 
guarantied to them. This, it has been contended, secured 
them in the possession of those negroes as slaves which they 
held before that time, and that neither Congress nor the Con
vention had power to deprive them of it; or, in other words, 
that the ordinance and Constitution should not be so interpret
ed and understood as applying to such slaves, when it is there
in declared that there shall be neither slavery nor involuntary 
servitude in the Northwest Territory, nor in the State of Illi
nois, otherwise than in the punishment of crimes. But it was 
held that those rights could not be thus protected, but' must· 
yield to the ordinance and Constitution." 
T~e first ~lave ~ase decided by the Supreme Court of Mis

so~m, c~ntamed m the reports, was \Vinny v. \Vhitesides, (1 
Missouri Rep., 473,) at October term, 1824. It appeared that, 
more than twenty-five years before, the defendant, with her 
husband, had removed from Carolina to Illinois and brouO'ht 
wi!h them the plaintiff; that they continued to' reside in Illi
1101~ three or four years, retaining the plaintiff as a slave; after 
which, they removed to Missouri, taking her with them. 

The court held, that if a. slave be detained in Illinois until 
h; be entitled to freedom, the right of the owner does not re
vive when he finds the negro in a slave State. • 
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. That when a slave is taken to Illinois by his owner, who 
takes up his Tcsidence there, the slave is entitled to freedom. 

In the case of Lagrange v. Chouteau, (2 .Missouri Rep., 20, 
at May term, 1828,) it was decided that the ordinance of 1787 
was intended as a fundamental law for those who may choose 
to live under it, rather than as a penal statute. 

That any sort of residence contrived or permitted by the 
legal owner of the slave, upon the faith of secret trusts or con
tracts, in order to defeat or evade the ordinance, and thereby 
introduce slavery de facto, would entitle such slave to freedom. 

In Julia v . .McKinney, (3 Missouri Rep., 279,) it was held, 
where a slave was settled in the State of Illinois, but with an 
intention on the ;part of the owner to be removed at some 
future day, that luring said slave to a person to labor for one 
or two days, and receiving the pay for the hire, the slave is 
.entitled to her freedom, under the second section of the si:A.-th 
article of the Constitution of Illinois. 

Rachel v. ·walker ( 4 Missouri Rep., 350, June term, 1836) 
_is a case involving, in every particular, the principles of the 
case before us. Rachel sued for her freedom; and it appeared 

.that she had been bought as a slave in Missouri, by Stockton, 
an officer of the army, taken to Fort Snelling, where he was 
stationed, and she was retained there as a slave a year; and 
then Stockton removed to Prairie du Chien, taking Rachel 
with him as a slave, where he continued to hold her three 
years, and then he took her to the State of Missouri, and sold 
her as a slave. 

"Fort Snelling was admitted to be on the west side of the 
Mississippi river, and north of the State of Missouri, in the ter
ritory of the United States. That Prairie du Chien was in ,:the 
Michigan Territory, on the east side of the Mississippi river. 
Walker, the defendant, held Rachel under Stockton." 

The court said, in this case: 
"The officer lived in Missouri Territory, at the time he 

bouo-ht the slave; he sent to a slaveholding country and pro
cured her; this was his voluntary act, done without any other 
reason than that of his convenience; and he and those claiming 
under him must be holden to abide the consequences of intro
ducing slavery both in Missouri Territory and Michigan, con
trary to law; and on that ground Rachel was declared to be 
entitled to freedom." 

In answer to the argument that, as an officer of the anny, 
the master had a right to take his slave into free territory, the 
court said no authority of law or the Government compelled 
him to keep the plaintiff there as a slave. 

"Shall it be ·said, that because an officer of the army owns 
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slaves in Virginia, that when, as officer and soldier, he is re
quired to take the command of a fort in the non-slavcholding 
States or Territories, he thereby has a right to take with him 
as many slaves as will suit his interests or convenience? It 
surely cannot be law. If this be true, the court say, then it is 
also true that the convenience or supposed convenience of the 

··officer repeals, as to him and others who have the same char
. acter, the ordinance and the act of 1821, admitting Missouri 
into the Union, and also the prohibition of the several laws 
. and Constitutions of the non-slaveholding States." 

In 'Wilson v. Melvin, (4 Missouri R., 592,) it appeared the 
defendant left Tennessee with an intention of residing in Illi
nois, taking his negroes with him. After a month's stay in 
Illinois, he took his negroes to St. Louis, and hired them, then 
returned to Illinois. On these facts, the inferior court in
structed the jury that the defendant was a sojourner in Illinois. 
This the Supreme Court held was error, and the judgment was 
reveri;;ed. 

The case of Dred Scott v. Emerson ~15 Missouri R., 682, 
March term, 1852) \Yill now be stated. 'lhis case itwolvcd the 
identical question before us, Emerson having, since the hear
in o-, sold the plaintiff to Sandford, the defendant. 

Two of the judges ruled the case, the ChiefJustice dissenting. 
It cannot be improper to state the grounds of the opinion of 
the court, and of the dissent. · 

The court say: "Cases of this kind are not strangers in our 
court. Persons have been frequently here adjudged to be en
titled to their freedom, on the ground that their masters held 
them in slavery in Territories or States in which that institution 
·is .prohibited. From the :first case decided in our court, it 
might be inferred that this result was brought about by a pre
sumed assent of the master, from the fact of having voluntarily 
taken his slave to a place where the relation of master and 
'slave did not exist. But subsequent cases base the right to 
'exact the forfeiture of emancipation,' as they term it, on the 
ground, it would seem, that it was the duty of the courts of 
this State to carry into effect the Constitution and laws of other 
States and Territories, regardless of the rights, the policy, or 
the institutions, of the people of this State." 

At;~ the court say that the States of the Union, in their 
mumc1pal concerns, are regarded as foreign to each other; 
that the courts of one State do not take notice of the laws of 
other States, unless proved as facts, and that every State has 
t~e rig~t to ~et.erm~ne how far its comity to .other Stat~s shall 
extend, and it is laid down, that when there is no act of manu
mission decreed to the free State, the courts of the slave States 
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cannot be called to give eftect to the law of the free State. 
·Comity, it alleges, between States, depends upon the discretion 
of both, which may bo varied by circumstances. And it is de
clared by the court, "that times are not as they were when 
the former decisions on this subject were made." Since then, 
not only individuals but States have been possessed with a 
dark and fell spirit in relation to slavery, whose gratification 
'is sought in the pursuit of measures whose inevitable conse
quence must be the overthrow and destruction of our Govern
ment. Under such circumstances, it does not behoove the 
State of Missouri to show the least countenance to any measure 
which might gratify this spirit. She is willing to assume her 
full responsibility for the existence of slavery within her limits, 
nor does she seek to share or divide it with others. 

Chief Justice Gamble dissented from the other two judges. 
He says: 

"In every slaveholding State in the Union, the subject of 
emancipation is regulated by statute; and the forms are pre

: scribed in which it shall be eftected. ·whenever the forms 
required by the laws of the State in which the master ancl slave 

·are resident are complied with, the emancipation is complete, 
and the slave is free. If the right of the person thus emanci

.	pated is subsequently drawn in question in another State, it 
will be ascertained and determined by the law of the State in 
which the slave and his former master resided; and when it 
appears that such law has been complied with, the right to 
freedom will be fully sustained in the courts of all the slave
holding States, although the act of emancipation may not be 
in the form required by law in which the court sits. 

"In all such cases, courts continually administer the law of 
the country where the right was acquired; and when that law 
becomes known to the court, it is just as much a matter of 
course to decide the rights of the parties according to its re
quirements, as it is to settle the title of real estate situated in 
our State by its own laws." . 
· This appears to me a most satisfactory answer to the argu
ment of the court. Chief Justice continues: 

"The perfect equality of the different States lies at the found
ation of the Union. As the institution of slavery in the States 
is one over which the Constitution of the United States gives 
no power to the General Government, it is left to be adopted 
or rejected by the several States, as they think best; nor can 
any one State, or number of States, clai~ the right ~o. inter
fere with any other State upon the quest10n of adm1ttrng or 
excluding this institution. 

· "A citizen of Missouri, who removes with his slave to Illi



i160 SUPREME COURT. 

l\IR. JcsTICE McLEAN.] Dred Scott v. Sandford. 

nois has no right to complain that the fundamental law of 
·that' State to which he removes, and in which he makes his 
residence, dissolves the relation between him and his slave. 
It is as much his own voluntary act, as if he had executed a 
deed of emancipation. No one can pretend ignorance of this 
constitutional provision, and," he says, "the decil'Jions which 
have heretofore been made in this State, and in many othe.t 
slaveholding States, giye effect to this and other l'limilar pro
visions, on the ground that the master, by making the free 
State the residence of his slave, has submitted his right to the 
operation of the law of such State; and this," he says, "is th.e 
same in law as a regular deed of emancipation." 

He adds: 
"I regard the question as conclusively settled by repeated 

acljudications of this court, and, if I doubted or denied the 
· proP.riety of those decisions, I would not feel myself any more 
at liberty to overturn them, than I would any other series of 
decisions by which the law of any other question was settle~. 
There is with me," he says, "nothing in the law relating to 
slavery which distinguishes it from the law on any other sub
ject, or allmvs any more accommodation to the temporary 
public excitements which are gathered around it." 

"In this State," he says, "it has been reco~niscd from the 
begiuning of the Government aa a correct posit10n in law, th!ft 
a master who takes his slave to reside in a State or Territory 
where slavery is prohibited, thereby emancipates his slave." 
These decisions, which come down to the year 1837, seeme.d 
to have so fully settled the question, that since that time the:i;e 
has been no case bringing it before the court for any rcconsid· 
eration, until the present. In the case of \Vinny v. 'Whitesides, 
the question was made in the argument, "whether one nation 
would execute the penal laws of another," and the court r~
plied in this language, (Huberus, quoted in 4 Dallas,) which 
says, "personal rights or disabilities obtained or communicated 
by the laws of any particular place arc of a nature which ac
company the person wherever he goes;" and the Chief Justice 
observed, in the case of Rachel v. Walker, the act of Congress 
call~d the Missouri compromise was held as operative as the 
ordmance of 1787. 

Wilen Dred Scott, his wife anc1 children, were removed from 
Fort Snelling to Missouri, in 1838, they were free, as the law 
was then settled, and continued for fourteen years afterwards, 
up to 1852, when the above decision was made. Prior to this, 
for. nearly thirty years, as Chief Justice Gamble declares, the 
:es1dence of a master with his slave in the State of Illinois, or 
m.the Territory north of Missouri, where slavery was prohibited 
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by the act ca1led the Missouri compromise, would manumit 
the slave as effectually as if he had executed a deed of emanci
pation; and that an officer of the army who takes his slave 
into that State or Territory, and holds him there as a slave, 
liberates him the same as any other citizen-and down to the 
above time it was settled by numerous and uniform decisions; 
and that on the return of the slave to Missouri, his former 
condition of slavery did not attach. Such was the settled law 
of Missouri until the decision of Scott and Emerson. 

In the case of Sylvia v. Kirby, (17 .Misso. Rep., 434,) the 
court followed the above decision, observing it was similar in 
all respects to the case of Scott and Emerson. 

This court follows the established construction of the statutes 
of a State by its Supreme Court. Su~h a construction is con
sidered as a part of the statute, and we follow it to avoid two 
rules of property in the same State. Ilut we do not follow the 
decisions of the Supreme Court of a State beyond a statutory 
construction as a rule of decision for this court. State de
cisions are always viewed with respect and treated as authori
ty; but we fo1low the settled construction of the statutes, not 
because it is of binding authority, but in pursuance of a rule 
of judicial policy. . 

Ilut there is no pretence that the case of Dred Scott t'. Emer
son turned upon the construction of a Missouri statute; nor 
was there any established rule of property which could have 
rightfully influenced the decision. On the contrary, the de
cision overruled the settled law for near thirty years. 

This is said by my brethren to be a Missouri question; but 
there is nothing' which gives it this character, except that it 
involves the rigllt to persons claimed as slaves who reside in 
Missouri, and the decision was made by the Supreme Court 
of that State. It involves a right claimed under an act of Con
gress and the Constitution of Illinois, and which cannot be de
cided without the consideration and construction of those laws. 
Ilut the Supreme Court of Missouri held, in this case, that it 
will not reo-ard either of those laws, without which there was 
no case b~fore it; and Dred Scott, having been a slave, re
mains a slave. In this respect it is admitted this is .a Missouri 
question-a case which has but one side, if the act of Congress 
and the Constitution of Illinois are not recoo-nised. 

And does such a case constitute a rule of decision for this 
court-a case to be followed by this court? 'l'he course of de
cision so lono- and so uniformly maintained established a com
ity or law between Missouri and the free States and Territories 
where slavery was prohibited, which must be somewhat re
. garded in this case. Rights sanctioned for twenty-eight years 

11 
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ought not and cannot be repudiated, with any semblance of 
justice, by one or two decisions, influenced, as declared, by a 
determination to counteract the excitement against slavery in 
the free States. 

The courts of Louisiana having held, for a series of years, 
that where a master took his slave to France, or any free State, 
he was entitled to freedom, and that on bringing him back the 
status of slavery did not attach, the Legislature of Louisiana 
declared by an act that the slave should not be made free un
der sueh circumstances. This regulated the rights of the mas
ter from the time the act took effect. But the decision of the 
Missouri court, reversing a former decision, affects all previous 
decisions, technically, made on the same principles, unless such 
decisions are protected. by the lapse of time or the statute of 
limitations. Dred Scott and his family, beyond all controversy, 
were free under the decisions made for twenty-eight years, be
fore the case of Scott v. Emerson. This was the undoubted 
Jaw of Missouri for fourteen years after Scott and his family 
were brought back to that State. And the grave question 
arises, whether this law may be so disregarded as to enslave 
free persons. I am strongly inclined to think that a rule of 
decision so well settled as not to be questioned, cannot be an
nulled by a single decision of the court. Such rights may be 
inoperative under the decision in future; but I can~ot well per
ceive how it can have the same effect in prior cases. . 

It is admitted, that when a former decision is reversed, the 
technical effect of the judgment is to make all previous adju
dications on the same question erroneous. But the case be
fore us was not that the law had been erroneously construed, 
but that, under the circumstances which then existed, that law 
would not be recognised; and the reason for this is declared 
to be the excitement against the institution of slavery in the 
free States. While I lament this excitement as much as any 
,one, I cannot assent that it shall be made a basis of judicial 
·action. 

In 1816, the common law, by statute, was made a part of 
thB law of Missouri; and that ~ncludes the great principles of 
international law. These principles cannot be abrogated by 
judicial decisions. It will require the same exercise of power 
to abolish the common law, as to introduce it. International 
law is founded in the opinions generally received and acted on 
by civilized nations, and enforced by moral sanctions. It be
comes a more authoritative system when it results from special 
compacts, founded on modified rules, adapted to the exigencies 
of human society; it is in fact an international morality, adapt
ed to the best interests of nations. .A.nd in regard to the States 
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of this Union, on the subject of slavery, it is eminently fitted 
for a rule of action, subject to the Federal Constitution. "The 
laws of nations are but the natural rights of man applied to na
tions." (Vattel.) 

If the common law hav-e the force of a statutory enactment 
in Missouri, it is clear, as it seems to me, that a slave who, by 
a residence in Illinois in the service of his master, becomes en
titled to his freedom, cannot again be reduced to slavery l>y 
returning to his former domicil in a slave State. It is unne
cessary to say what legislative power might do by a general 
act in such a case, but it would be singular if a freeman could 
be made a slave by the exercise of a judicial discretion. And 
it _would be still more extraordinary if this could be done, not 
only in the absence of special legislation, but in a State where 
the common law is in force. 

It is supposed by some, that the third article in the treaty 
of cession of Louisiana to this country, by France, in 1803, 
may have some bearing on this question. The article referred 
to provides, "that the inhabitants of the ceded territory shall 
be incorporated into the Union, and enjoy all the advantages 
of citizens of the United States, and in the mean time they · 
shall be maintained and protected in the free enjoyment of 
their liberty, property, and the religion they profess." 

As slavery existed in Louisiana at the time of the cession, it 
is supposed this is a guaranty that there Bhould be no change . 
in its condition. 

The answer to this is, in the first place, that such a subject 
does not belong to the treaty-making power; and any such 
arrangement would have been nugatory. And, in the second 
place, by no admissible construction can the guaranty be car
ried further than the protection of property in slaves at that 
time in the ceded territory. And this has been complied 
with. The organization of the slave States of Louisiana, Mis
souri, and Arkansas, embraced every slave in Louisiana at 
the time of the cession. This removes every ground of objec
tion under the treaty. There is therefore no pretence, growing 
out of the treaty, that any part of the territory of Louisiana, as 
ceded, beyond the orgamzed States, is slave territorJ. 

Under the fifth head, we were to consider whether the status 
of slavery attached to the plaintiff and wife, on their return to 
Missouri. 

This doctrine is not asserted in the late opinion of the Su
preme Court of Missouri, and up to 1852 the contrary doctrine 
was uniformly maintained by that court. 

In its late decision, the court say that it will not give effect 
iu Missouri to the laws of Illinois, or the law of Congress 
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called the Missouri compromise. This was the .effect of the 
decision, though its terms were, that the court would not take 
notice, judicially, of those laws. 

In 1851, the Court of Appeals of South Carolina recognised 
the principle, that a slave, being taken to a free State, became 
free. (Commonwealth v. Pleasants, 10 Leigh Rep., 697.) In 
Betty v. Horton, the Court of Appeals held that the freedom 
of the slave was acquired by the action of the laws of Massa
chusetts, by the said slave being taken there. (5 Leigh Rep., 
615.) 

The slave States have generally adopted the rule, that where 
the master, by a rm;iidence with his slave in a State or Terri
tory where slavery is prohibited, the slave was entitled to his 
freedom everywhere. This was the settled doctrine of the 
Supreme Court of Missouri. It has been so held in Mississip
pi, in Virginia, in Louisiana, formerly in Kentucky, Maryland, 
and in other States. 

The law, where a contract is made and is to be executed, 
governs it. This does not depend upon comity, but upon the 
law of the contract. And if, in the language of the Supreme 
Court of Missouri, the master, by taking his slave to Illinois, 
and employino- him there as a slave, emancipates him as effect
ually as by a deed of emancipation, is it possible that such an 
act is not matter for adjudication in any slave State where the 
master may take him? Does not the master assent to the law, 
when he places himself under 1t in a free State? 

The States of Missouri and Illinois are bounded by a common 
line. The one prohibits slavery, the other admits it. This 
has been done by the exercise of that sovereign power which 
appertains to each. We are bound to respect the institutions 
of each, as emanating from the voluntary action of the people. 
Have the people of either any right to disturb the relations of 
the other? Each State rests upon the basis of its own sover
eignty, protected 1y the Constitution. Our Union has been 
the foundation of our prosperity and national glory. Shall 
we not cherish and maintain it? This can only be done by 
respecting the legal rights of each State. 

If a citizen of a free State shall entice or enable a slave to 
escape from the service of his master, the law holds him 
responsible, not only for the loss of the slave, but he is liable 
to be indicted and fined for the misdemeanor. And I am 
bound here to say, that I have never found a jury in the four 
States which constitute my circuit, which have not sustained 
this law, where the evidence required them to sustain it. And 
it is proper that I should also say, that more cases have arisen 
in my circuit, by reason of its extent and locality, than in all 
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other parts of the Union. This has been done to vindicate 
the sovereign rights of the Southern States, and protect the 
le{)'al interests of our brethren of the South. 

Let these facts be contrasted with the case now before the 
court. Illinois has declared in the most solemn and impres
sive form that there shall be neither slavery nor involuntary 

· servitude in that State, and that any slave brouo-ht into it, 
with a view of becoming a resident, shall be e~ancipated. 
And effect has been given to this provision of the Constitution 
by the decision of the Supreme Court of that State. ·with a 
full knowledge of these facts, a slave is brought from Missouri 
to Rock Island, in the State of Illinois, and is retained there 
as a slave for two years, and then taken to Fort Snelling, 
where slavery is prohibited by the Missouri compromise act, 
and there he is detained two years longer in a state of slavery. 
Harriet, his wife, was also kept at the same place four years 
as a slave, having been purchased in Missouri. They were 
then removed to tlie State of Missouri, and sold as slaves, and 
in the action before us they arc not only claimed as slaves, but 
a majority of my brethren have held that on their being 
returned to Missouri the status of slavery attached to them. 

I am not able to reconcile this result with the respect due 
to the State of Illinois. Having the same rights of sovereignty 
as the State of Missouri in adopting a Constitution, I can 
perceive no reason why the institutions of Illinois should not 
receive the same consideration as those of Missouri. Allowing 
to my brethren the same right of judgment that I exercise 
myself, I must be permitted to say that it seems to me the 
principle laid down will enable the people of a slave State to 
introduce slavery into a free State, for a longer or shorter 
time, as may suit their convenience; and by returning the 
slave to the State whence he was brouo-ht, by force or other
wise, the status of slavery attaches, and protects the rights of 
the master, and defies the sovereignty of the free State. There 
is no evidence before us that Dred Scott and bis family 
returned to Missouri voluntarily. The contrary is inferable 
from the agreed case: "In the year 1838, Dr. Emerson 
removed the plaintiff and said Harriet, and their daughter 
Eliza, from Fort Snelling to the State of Missouri, where they 
have ever since resided." This is the agreed case; and can 
it be inferred from this that Scott and family returned to 
Missouri voluntarily? Ile was removed; which shows that 
he was passive, as a slave, having exercised no volition on the 
subject. He did not resist the master by absconding or force. 
But that was not sufficient to bring him within Lord Stowell's 
decision; he must have acted voluntarily. It would be a. 
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mockery of law and an outrage on his rights to coerce his 
return, and then claim that it was voluntary, and on that 
ground that his former status of slavery attached. 

If th~ decision be placed on this ground, it is a fact for a 
jury to decide, whether the return was voluntary, or else the 
fact should be distinctly admitted. A presumption against 
the plaintiff in this respect, I say with confidence, is not 
authorized from the facts admitted. 

In coming to the conclusion that a voluntary return by 
Grace to her former domicil, slavery attached, Lord Stow.ell 
took great pains to show that England forced slavery upon 
her colonies, and that it was maintained by numerous acts of 
Parliament and public policy, and, in short, that the system 
of slavery was not only established by Great Britain in her 
West Indian colonies, but that it was popular and profitable 
to many of the wealthy and influential people of England, 
who were engaged in trade, or Olvned and cultivated planta
tions in the colonies. No one can read his elaborate vie1rs, 
and not be struck with the great difference between England 
and her colonies, and the free and slave States of this Union. 
·while slavery in the colonies of England is subject to the 
power of the mother country, our States, especially in regard 
to slavery, are independent, resting upon their own sovereign
ties, and subject only to international laws, which apply to 
independent States. · 

In the case of "\Villiams, who was a slave in Granada, having 
run away, came to England, Lord Stowell said: "The four 
judges all concur in this-that he was a slave in Granada, 
though a free man in England, and he \vould have continued a 
free man in all other parts of the world except Granada." 

Strader v. Graham (10 Howard, 82, and 18 Curtis, 305) has 
been cited as having a direct bearing in the case before us. 
In that case the court say: "It was exclusively in the power 
of Kentucky to determine, for itself, whether the employment 
of slaves in another State should or should not make them free 
on their return." No question was before the court in that 
case, except that of jurisdiction. And any opinion given on 
any other point is obiter dictum, and of no authority. In the 
conclusion of his opinion, the Chief Justice said: "In every 
view of the subject, therefore, this court has no jurisdiction of 
the case, and the writ of error must on that gronnd be dis
missed." 

In the case of Spencer v. Negro Dennis, (8 Gill's Rep., 321,) 
the court say: "Once free, and always free, is the maxim of 
Maryland law upon the subject. Freedom having once vested, 
by no compact between the master and the the liberated slave, 
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nor by any condition subsequent, attached by the master to 
the gift of freedom, can a state of slavery be reproduced." 

In Hunter v. Bulcher, (1Leigh,172:) 
•'By a statute of Maryland of 1796, all slaves brought into 

that State to reside are declared free; a Virginian-born slave 
is carried by bis master to Maryland; the master settled there, 
and keeps the slave there in bondage for twelve years, the 
statute in force all the time; then he bi·ings him as a slave to 
V,irginia, and sells him there. A(\judged, in an action brought 
by the man against the purchaser, that he is free." 

Judge Kerr, in the case, says: 
"Agreeing, as I do, with the general view taken in this case 

by my brother Green, I would not add a word, but to mark 
the exact extent to which I mean to go. The law of .Maryland 
having enacted that slaves carried into that State for sale or to 
reside shall be free, and the owner of the slave here having 
carried him to .Maryland, and voluntarily submitting himself 
and the slave to that law, it governs the case." 

In every decision of a slave case prior to that of Dred Scott 
v. Emerson, the Supreme Court of Missouri considered it as 
turning upon the Constitution of Illinois, the ordinance of 1787, 
or the Missouri compromise act of 1820. The court treated 
these acts as in force, and held itself bound to execute them, 
by declaring the slave to be free who had acquired a domicil 
under them with the consent of his master. 

The late decision reversed this whole line of adjudication, 
aud held that neither the Constitution and laws of 'the States, 
nor acts of Congress in relation to Territories, could be judi
cially noticed by the Supreme Court of Missouri. This is 
believed to be in conflict with the decisions of all the courts in 
the Southern States, with some exceptions of recent cases. 

In ~farie Louise v . .Morat et al., (9 Louisiana R<'p., 475,) it 
was held, where a slave having been taken to the kingdom of 
l!,rance or other country by the owner, where slavery is not 
tolerated, operates on the condition of the slave, and produces 
immediate emancipation; and that, where a slave thus be
comes free, the master cannot reduce him again to slavery. 

Josephine v. Poultney, (Louisiana Annual l{ep., 329,) "where 
the owner removes with a slave into a State in which slavery 
is prohibited, with the intention of residing there, the slave 
will be thereby emancipated, and their subsequent return to 
the State of Louisiana cannot restore· the relation of master 
and slave." To the same import are the cases of Smith v. 
Smith, (13 Louisiana Rep., 441; Thomas v. Generis, Louisiana 
Rep., 483; Harry et al. v. Decker and Hopkins, \Valker's 
:Mississippi Rep., 36.) It was held that, "slaves within the ju
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risdiction of the Northwestern Territory became freemen by 
virtue of the ordinance of 1787, and can assert their claim to 
freedom in the courts of Mississippi." (Griffith v. Fanny, 1Vir
ginia Rep., 143.) It was decided that a negro held in servitude 
in Ohio, under a deed executed in Virginia, is entitled to free
dom by the Constitution of Ohio. 

The case of Rhodes v. Bell (2 Howard, 307; 15 Curtis, 152) 
involved the main principle in the case before us. A person 
residing in \Vashington city purchased a slave in Alexandria, 
and brought him to \:Vashington. Washington continued 
under the law of Maryland, Alexandria under the law of Vir
ginia. The act of .Maryland of November, 1796, (2 Maxcy's 
Laws, 351,) declared any one who shall bring any negro, mu
latto, or other slave, into Maryland, such slave should be free. 
The above slave, by reason of his being brought into Wash
ington city, was declared by this court to be free. This, it 
appears to me, is a much stronger case against the slave than 
the facts in the case of Scott. 

In Bush v. \Vhite, (3 Monroe, 104,) the court say: 
"That the ordinance was paramount to the Territorial laws, 

and restrained the legislative power there as effectually as a 
Constitution in an organized State. It was a public act of the 
Legislature of the Union, and a part of the supreme law of the 
land; and, as such, this court is as much bound to take notice 
of it as it can be of any other law." 

In the case of Rankin v. Lydia, before cited, Judge Mills, 
speaking for the Court of Appeals of Kentucky, says: 

"If, by the positive provision in our code, we can and must 
hold our slaves in the one case, and statutory provisions equally 
positive decide against that right in the other, and liberate the 
slave, he must, by an authority equally imperious, be declared 
free. Every argument which supports the right of the master 
on one side, based upon the force of written law, must be 
equally conclusive in favor of the slave, when he can point out 
in the statute the clause which secures his freedom." 

And he further said: 
"Free people of color in all the States are, it is believed, 

quasi citizens, or, at least, denizens. Although none of the 
States may allow them the privilege of office and. suffrage, yet 
all other civil and conventional rights are secured to them; at 
least, s?ch righ~s were evidently secured to them by the ordi
nance m quest10n for the government of Indiana. If these 
rights are vested in that or any other portion of the United 
States, can it be compatible with the spirit of.our confederated 
Government to deny their existence in any other part? Is 
there less comity existing between State and State, or State 
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and Territory, than exists between the despotic Governments 
of Europe?" ,, 

These are the words of a learned and great judge, born and 
educated in a slave State. 

I now come to inquire, under the sixth and last head, "whether 
the decisions of the Supreme Court of Missouri, on the ques
tion before us, are binding on this court." 

·while we respect the learning and high intelligence of the 
State courts, and consider their decisions, with others, as au
thority, we follow them only where they give a construction 
to the State statutes. On this head, I consider myself fortu
nate in being able to turn to the decision of this court, given 
by Mr. Justice Grier, in Pease v. Peck, a case from the State 
of Michigan, (18 Howard, 589,) decided in December term, 
1855. Speakine for the court, Judge Grier said: 

"We entcrtam the highest respect for that learned court, 
(the Supreme Court of Michigan,) and in any question affect
ing the construction of their own la"ws, where we entertain 
any doubt, would be glad to be relieved from doubt and 
responsibility by reposing on their decision. There are, it is 
true, many dicta to be found in our decisions, averring that 
the courts of the United States are bound to follow the decis
ions of the State courts on the construction of their own laws. 
But although this may be correct, yet a rather strong expres
sion of a general rule, it cannot be received as the annunciation 
of a maxim of universal application. Accordingly, our reports 
furnish many cases of exceptions to it. In all cases \vhcre 
there is a settled construction of the laws of a State, by its 
highest judicature established by admitted precedent, it is the 
practice of the courts of the United States to receive and adopt 
it, without criticism or further inquiry. ·when the decisions 
of the State court arc not consistent, \Ve do not feel bound to 
follow the last, if it is contrary to our own convictions; and 
much more is this the case where, after a long course of con
sistent decisions, some new light suddenly springs up, or an 
excited public opinion has elicited new doctrines subversive of 
former safe precedent." 

These words, it appears to me, have a stronger application 
to the case before us than they had to the cause in which they 
were spoken as the opinion of this court; and I regret that 
they do not seem to be as fresh in the recollection of some of 
my brethren as in my own. For twenty-eight year.s, the de
cisions of the Supreme Court of Missouri were consistent on 
all the points made in this case. But this consistent course 
was suddenly terminated, whether by some new light suddenly 
springing up, or an excited public opinion, or both, it is not 
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necessary to say. In the case of Scott v. Emerson, in 1852, 
they were overturned and repudiated. 

This then, is the very case in ,vhich seven of my brethren 
declardd they would not follow the last decision. On this au
thority I may well repose. I can desire no other or better 
basis. 

But there is another ground which I deem conclusive, and 
which I will re-state. 

The Supreme Court of Missouri refused to notice the act of 
Congress or the Constitution of Illinois, under which Dred 
Scott, bis wife and children, claimed that they are entitled to 
freedom. 

This being rejected by the :Missouri. court, there was no case 
before it, or least it was a case with only one side. And this 
is the case which, in the opinion of this court, we are bound 
to follow. The Missouri court disregards the express provis
ions of an act of Congress and the Constitution of a sovereign 
State, both of which laws for twenty-eight years it had not 
only regarded, but carried into effect. 

If a State court may do this, on a question involvincr the 
liberty of a human being, what protection do the laws aftord? 
So far .from this being a J\fissouri question, it is a question, as 
it would seem, within the twenty-fifth section of the judiciary 
act, where a right to freedom being set up under the act of 
Congress, and the decision being against such right, it may be 
brought for revision before this court, from the Supreme Court 
of Missouri. 

I think the judgment of the court below should be reversed. 

Mr. Justice CURTIS dissenting. 
I dissent from the opinion pronounced by the Chief Justice, 

and from the judgment which the majority of the court think 
it proper to render in this case. The plaintiff alleged, in his 
declaration, that he was a citizen of the State of Missouri, and 
that the defendant was a citizen of the State of N cw York. It 
is not doubted that it was necessary to make each of these al
legations, to sustain the jurisdiction of the Circuit Court. The 
defendant denied, by a plea to the jurisdiction, either sufficient 
or insufficient, that the plaintiff was a citizen of the State of 
Missouri. The plaintiff demurred to that plea. The Circuit 
Court adjudged the plea insufficient, and the first question for 
our consideration is, whether the sufficiency of that plea is be
fore this court for judgment, upon this writ of error. The 
part of the judicial power of the United States, conferred by 
Congress on the Circuit Courts, being limited to certain de
scribed cases and controversies, the question whether a partic
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u1ar case. is within the cognizance of a Circuit Court, may be 
raised by a plea to the jurisdiction of such court. "\Vhen that 

·question has been raised, the Circuit Court must, in the first 
instance, pas8 upon and determine it. "\V1iether its determina
tion be final, or su~ject to review by this appellate court, must 
depend upon the will of Congress; upon which body the Con
stitution has conferred the power, with certain restrictions, to 
establish inferior courts, to determine their jurisdiction, and 
to regulate the appellate power of this court. The twenty
second section of the judiciary act of 1789, which allows a 
writ of error from final judgments of Circuit Courts, provides 
that there !>hall be no reversal in this court, on such writ of 
error, for error in ruling any plea in abatement, other than a 
plea to the jurisdiction of the court. Accordingly it has been 
held, from the origin of the court to the present day, that Cir
cuit Courts have not been made by Congress the final judges 
of their own jurisdiction in civil cases. And that when a 
record comes here upon a writ of error or appeal, and, on its 
inspection, it appears to this court that the Circuit Court had 
not jurisdiction, its judgment must be reversed, and the cause 
remanded, to be dismissed for want of jurisdiction. 

It is alleged by the defondant in error, in thi5 case, that the 
plea to the jurisdiction was a sufficient plea; that it shows, on 
inspection of its allegations, confessed by the demurrer, that 
the plaintiff was not a citizen of the State of :Missouri; that 
upon this record, it must appear to this court that the case 
was not within the judicial power of the United States, as de
fined and granted by the Constitution, because it was not a 
suit by a citizen of one State against a citizen of another State. 

To this it is answered, first, that the defendant, by pleading 
over, after the plea to the jurisdiction \Yas adjudged insuffi
cient, finally waived all benefit of that plea. 

"\Vhen that plea was adjmlged insufficient, the defendant 
was obliged to answer over. He held no alternative. Ile 
could not stop the further pro~ress of the case in the Circuit 
Court by a writ of error, on which the sufficiency of his plea 
to the jurisdiction could be tried in this court, because the 
judgment on that plea was not final, anJ. n~ writ of error 
would lie. He was forced to plead to the ments. It cannot 
be true, then, that he waived the benefit of his plea to the 
jurisdiction by answering over. ..Waiver includes consent. 
IIere, there was no consent. And if the benefit of the plea 
was finally lost, it must be, not by any waiver, but because 
the laws of the United States have not provided any mode of 
reviewing the decision of the Circuit Court on such a plea, 
when that decision is against the defendant. This is not the 
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law. Whether the decision of the Circuit Court on a plea to 
the jurisdiction be against the plaintiff, or against t~e defen~
ant, the losing party m~y h~ve a;ny alleged erro~ m law, m 
rulin rr such a plea, exanuned m tlus court on a writ of error, 
whe1.:"the matter in controversy exceeds the sum or value of 
two thousand dollars. If the decision be against the plaintift~ 
and his suit dismissed for want of jurisdiction, the judgment 
is technically final, and he may at once sue out his writ of 
error. (:\follan v. Torrance, 9 "\Vheat., 537.) If the decision 
be again:ot the defendant, though he must answer over, and 
wait for a final judgment in the cause, he may then have his 
writ of error, and upon it obtain the judgment of this court on 
any question of law apparent on the record, touching the juris
diction. The fact that he pleaded over to the merits, under 
compulsion, can have no effect on his right to object to the 
jurisdiction. If this were not so, the condition of the two par
ties would be grossly unequal. For if a plea to the jurisdic
tion were ruled against the plaintiff, he could at once take his 
writ of error, and have the ruling reviewed here; while, if the 
same plea were ruled against the defendant, he must not only 
wait for a final judgment, but could in no event have the 
ruling of the Circuit Court upon the plea reviewed by this 
court. I know of no ground for saying that the laws of the 
United States have thus discriminated between the parties to 
a suit in its courts. 

It is further objected, that as the judgment of the Circuit 
Court was in favor of the defendant, and the writ of error in 
this cause was sued out by the plaintiff, the defendant is not 
in a condition to assign a11y error in the record, and therefore 
this court is precluded from considering the question whether 
the Circuit Court had jurisdiction. 

The practice of this court does not require a technical as
signment of errors. (See the rule.) Upon a writ of error, the 
whole record is open for inspection; and if any error be found 
in it, the judgment is reversed. (Bank of U. S. v. Smith, 11 
·wheat., 171.) 

It is true, as a general rule, that the court will not allow a 
party to rely on anything as cause for reversing a judgment, 
which was for his advantage. In this, we follow an ancient 
rule of the common law. But so careful was that law of the 
pr~servation of the course of its courts, that it made an excep
tion out of that general rule, and allowed a party to assign 
for error that which was for his advantage, if it were a depart
ure by the court itself from its ~ettled course of procedure. 
The cases on thil!! subject are collected in Bae. Ab. Error II. 4. 
And. this court followed this practice in Capron J. Van Noor
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den, (2 Crancb, 126,) where the plaintiff below procured the 
reversal of a judgment for the defendant, on the ground that 
the plaintiff's allegations of citizenship had not shown juris
diction. 

But it is not necessary to determine whether the defendant 
can be allowed to assign want of jurisdiction as an error in a 
judgment in his own favor. The true question is, not what 
either of the parties may be allowed to do, but whether this 
court will affirm or reverse a judgment of the Circuit Court on 
the merits, when it appears on the record, by a plea to the ju
risdiction, that it is a case to which the judicial power of the 
United States does not extend. The course of the court is, 
where no motion is made by either party, on its own motion, 
to reverse such a judgment for want of jurisdiction, not only 
in cases where it is shown, negatively, by a plea to the jurisclic
tion, that jurisdiction does not exist, but even where it does 
not appear, affirmatively, that it does exist. (Pequignot v. The 
Pennsylvania R.R. Co., 16 llow., 104.) It acts upon the prin
ciple that the judicial power of the United States must not be 
exerted in a case to which it does not extend, even if both par
ties desire to have it exerted. (Cutler v. Rae, 7 How., 729.) 
I consider, therefore, that 'vhen there was a plea to the juris
diction of the Circuit Court in a case brought here by a writ 
of error, the first duty of this court is, sua sponte, if not moved 
to it by either party, to examine the sufficiency of that plea; 
and thus to take care that neither the Circuit Court nor this 
court shall use the judicial po,ver of the United States in a case 
to which the Constitution and laws of the United States have 
not extended that power. 

I proceed, therefore, to examine the plea to the jurisdiction. 
I do not perceive any sound reason why it is not to be judged 

by the rules of the common law applicable to such pleas. It 
is true, where the jurisdiction of the Circuit Court depends on 
the citizenship of the parties, it is incumbent on the plaintiff 
to allege on the record the necessary citizenship; but when 
he has Ldone so, the defendant must interpose a plea in abate
ment, the allegations whereof show that the court has not ju
risdiction; and it is incumbent on him to prove the truth of 
his plea. 

In Sheppard v. Graves, (14 How., 27,) the rules on this sub
ject are thus stated in the opinion of the court: "That al
though, in the courts of the United States, it is necessary to 
set forth the grounds of their cognizance as courts of limited 
jurisdiction, yet wherever jurisdiction shall be averred in the 
pleadings, in conformity with the laws creating those courts, 
it must be taken, prima jacie,_ as existing; and it is incumbent 
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on him who would impeach that jurisdiction for causes dehors 
the pleading, to allege and prove such causes; that the neces
sity for the allegation, and the burden of sustaining it by proof, 
both rest upon the party taking the exception." These posi
tions are sustained by the authorities there cited, as well as by 
"Wickliffe v. Owings, (17 How., 47.) 

"\Vhen, therefore, as in this case, the necessary averments as 
to citizenship are made on the record, and jurisdiction is 
assumed to exist, and the defendant comes by a plea to the 
jurisdiction to displace that presumption, he occupies, in my 
judgment, precisely the position described in Bacon Ab., 
Abatement: "Abatement, in the general acceptation of the 
word, signifies a plea, put in by the defendant, in ·which he 
shows cause to the court why he should not be impleaded; or, 
if at all, not in the manner and form he now is." 

This being, then, a plea in abatement, to the jurisdiction of 
the court, I must judge of its sufficiency by those rules of the 
common law applicable to such pleas. 

The plea was as follows: "And the said John F. A. Sand
ford, in his own proper person, comes and says that this court 
ought not to have or take further cognizance of the action 
aforesaid, because he says that said cause of action, and each 
and every of them, (if any such have accrued to the said Dred 
Scott,) accrued to the said Dred Scott out of the jurisdiction 
of this court, and exclusively within the jurisdiction of the 
courts of the State of 1fissouri ; for that, to 'vit, the said plain
tift~ Dred Scott, is not a citizen of the State of Missouri, as 
alleged in his declaration, because he is a negro of African • 
descent; his ancestors were of pure African blood, and were 
brought into this country and sold as negro slaves, and this 
the said Sandford is ready to verify. ·wherefore, he prays 
judgment whether this court can or will take further cogni
zance of the action aforesaid." 

The plaintiff demurred, and the judgment of the Circuit 
Court was, that the plea was insufficient. 

I cannot treat this plea as a general traverse of the citizenship 
alleged by the plaintiff. Indeed, if it were so treated, the plea 
was clearly bad, for it concludes with a verification, and not to 
the coi;ntry, as .a general travers~ should. And though thisi 
defect m a plea m bar must be pomted out by a special demur
rer, it is never necessary to demur specially to a plea in abate
ment; all matters, though of form only, may be taken advantage 
of upon a general demurrer to such a plea. (Chitty on Pl., 
465.) 

•The truth is,.t~at though not drawn with tne utmost te~h
u1c..-U accuracy, it is a special traverse of the ulamtiff's alleO'at10n 

- b 
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of citizenship, and was a suitable and proper mode of traverse 
under the circumstances. By reference to Mr. Stephen's de
scription of the uses of such a traverse, contained in his excellent 
analysis of pleadings, (Steph. on Pl., 176,) it will be seen how 
precisely this plea meets one of his descriptions. No doubt 
the defendant might have traversed, by a common or general 
traverse, the plaintiff's allegation that he was a citizen of the 
State of Missouri, concluding to the country. The issue thus 
presented being joined, would have involved matter of law, on 
which the jury must have passed, under the direction of the 
court. But by traversing the plaintiffs citizenship specially
that is, averring those facts on which the defendant relied to 
show that in point of law tho plaintiff was not a citizen, and 
basing the traverse on those facts as a deduction therefrom
opportunity was given to do, what was done; that is, to present 
directly to the court, by a demurrer, the sufficiency of those 
facts to negative, in point of law, the plaintiff's allegation of 
citizenship. This, then, being a special, and not a general or 
common traverse, the rule is settled, that the facts thus set out 
in the plea, as the reason or ground of the traverse, must of 
themselves constitute, in point of law, a negative of the alle
gation thus traversed. (Stephen on Pl., 183; Cb. on Pl., 620.) 
.A.nd upon a demurrer to this plea, the question which arises 
is, whether the facts, that the plaintiff is a negro, of African 
descent, whose ancestors v;ere of pure African blood, and were 
brought into this country and sold as negro slaves, may all be 
true, and yet the plaintiff be a citizen of the State of Missouri, 
within the meaning of the Constitution and laws of the United 
States, which confer on citizens of one State the right to sue 
citizens of another State in the Circuit Courts. Undoubtedly, 
if these facts, taken together, amount to an allegation that, at 
the time of action brought, the plaintiff was himself a slave, 
the plea is sufficient. It has been suggested that the plea, in 
legal clfect, does so aver, because, if his ancestors were sold as 
slaves, the presumption is they continued slaves; and if so, 
the presumption is, the plaintiff was born a slave; and if so, 
the presumption is, he continued to be a slave to the time of 
action brought. · 

I cannot think such presumptions can be resorted to, to help 
out defective averments in pleading; especially, in pleading in 
abatement, where the utmost certainty and preci~ion are re
quired. (Chitty on Pl., 457.) That the plaintiff himself was 
a slave at the time of action brought, is a substantive fact, 
havinO' no necessary connection with the fact that hi.s parents 
were ~old as slaves.. ~or t~ey mis-ht have been sol~ after he 
was born; or the plamtiff himself, if once a slave, might have 
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became a freeman before action brought. To aver that his an
cestors were sold as slaves, is not equivalent, in point of law, 
to an averment that he was a slave. If it were, he could not 
even confess and avoid the averment of the slavery of his an
cestors, which would be monstrous; and if it be not equirnlcnt 
in point of law, it cannot be treated as amounting thereto when 
demurred to; for a demurrer confesses only those substantive 
facts which are well pleaded, and not other distinct substantive 
facts which might be inferred therefrom by a jury. To treat 
an averment that the plaintiff's ancestors were Africans, brought 
to this country and sold as slaves, as amounting to an aver
ment on the record that he was a slave, because it may lay 
some foundation for presuming so, is to hold that the facts 
actually alleged may be treated as intended as evidence of an
other distinct fact not alleged. But it is a cardinal rule of 
pleading, laid down in Dowman's case, (9 Rep., 9 b,) and in 
even earlier authorities therein referred to, "that evidence 
shall never be pleaded, for it only tends to prove matter of fact; 
and therefore the matter of fact shall be pleaded." Or, as the 
rule is sometimes stated, pleadings must not be argument
ative. (Stephen on Pleading, 384, and authorities cited by 
him.) In Com. Dig., Pleader E. 3, and Bae. Abrido-ement, 
P!eas•I, 5, and Stephen on Pl., many decisions under this 
rule are collected. In trover, for an indenture ·whereby A 
granted a manor, it is no plea that A did not grant the manor, 
for it does not answer the declaration except by argument. 
(Yelv., 223.) 

So in trespass for taking and carrying away the plaintiff's 
goods, the defendant pleaded that the plaintiff never had any 
goods. The court said, "this is an infallible argument that 
the defendant is not guilty, but it is no plea." (Dyer, a 43.) 

In ejectment, the defendant pleaded a surrender of a copy
hold by the hand of Fosset, the steward. The plaintiff replied, 
that Fossct was not steward. The court held this no issue, 
for it traversed the surrender only argumentatively. (Cro. Elis~, 
2GO.) 
. In these cases, and many others reported in the books, the 
mferences from the facts stated were irresistible. But the 
~ourt held they did not, when demurred to, amount to such 
mferable facts. In the case at bar, the inference that the de
fendant was a slave at the time of action brought even if it can 
be n~ade at all, from the fact that his parentlil {vere slaves, is 
certamly not a necessary inference. This case, therefore, is like 
that of Digby v. Alexander, (8 Bing., 116.) In that case, the 
defendant i;leaded m.an_y facts strongly tending to show that he 
was once Earl of Stirlmg; but as there was no positive alle
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. gation: that he wa~ so at the time of action brought, and as 
every fact averred might be true, and yet the defendant not 
have been Earl of Stirling at the time of action brought, the 
plea was held to be insufficient. 

A lawful seizin of land is presumed to continue. But if, in 
an action· of trespass quare clausum, the defendant were to plead 
that he was lawfully seized of the loeus in quo, one month before 
the time of the alleged trespass, I should have no doubt it would 
be a bad plea. (See Mollan v. Torrance, 9 Wheat., 537.) So if a 
plea to the jurisdiction, instead ofalleging that the plaintiff was 
a citizen of the same State as the defendant, were to allege that 
the plaintiff's ancestors were citizens of that State, I think the 
plea could not be supported. My judgment would be, as it is 
in this case, that if the defendant meant to aver a particular 
substantive fact, as existing at the time of action brou~ht, he 
must do it directly and explicitly, and not by way of interence 
from certain other averments, which are quite consistent with 
the contrary hypothesis. I cannot, therefore, treat this plea 
as containing an averment that the plaintiff himself was a 
slave at the time of action brought; and the inquiry recurs, 
whether the facts, that he is of African descent, and that his 
parents were once slaves, are necessarily inconsistent with his 
own citizenship in the State of Missouri, within the meaning 
of the Constitution and laws of the United States. 

In Gassies v. Ballon, (6 Pet., 761,) the defendant was descri
bed on the record as a naturalized citizen of the United States, 

, residing in Louisiana. The court held this equivalent to an 
averment that the defendant was a citizen of Louisiana; be

. cause a citizen of the United States, residing in any State of 
the Union, is, for purposes of jurisdiction, a citizen of that 
State. Now, the plea to the jurisdiction in this case does noU: 
controvert the fact that the plaintiff resided in Missouri at the· 
date of. the writ. If he did then reside there, and was also. a~ 
citizen of the United States, no provisions contained in the· 
Constitution or laws of Missouri can deprive the plaintiff of nis· 
right to sue citizens of States other than Missouri, in the courts 
of the United States. 

So that, under the a1legations contained in this plea, and 
admitted bv the demurrer, the question is, whether any ~erson 
of African 'descent, whose ancestors were sold as slaves m the 
United States, can be a citizen of the United States. Iff any 
such person can be a citizen, this plaintiff has the right to the 
judgment of the court that he is so; for no cause is shown.by 

. the plea why he is not so, except his descent and the slavery 
of his ancestors. 

The first section of the second article of the Constitution 
12 
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uses the language, "a citizen of the United States at the time 
of the adoption of the Constitution." One mode of approach
ing this question is, to inquire who were citizens of the United 
States at the time of the adoption of the Constitution. 

Citizens of the United States at the time of the adoption of 
the Constitution can have been no other than citizens of the 
United States under the Confederation. By the Articles of 
Confederation, a Government was organized, the style where
of was, "The United States of America." This Government 
was in existence when the Constitution was framed and pro
posed for adoption, and was to be superseded by the new Gov
ernment of the United States of America, organized under the 
Constitution. ·when, therefore, the Constitution speaks of 
citizenship of the United States, existing at the time of the 
adoption of the Constitution, it must necessarily refer to citi
zenship under the Government which existed prior to and at 
the time of such adoption. 

·without going into any question concerning the powers of 
the Confederation to govern the ter,ritory of the United States 
out of the limits of the States, and consequently to sustain the 
relation of Government and citizen in respeet to the inhabit
ants of such territory, it may safely be said that the citizens of 
the several States were -citizens of the United States under the 
Confederation. 

That Government was simply a confederacy of the several 
States, possessing a few defined powers over subjects of gen
eral concern, each State retaining every power, jurisdiction, 
and right, not expressly delegated to the United States in 
Congress assembled. And no po,Ter was thus delegated to 
the Government of the Confederation, to act on any question 
of citizenship, or to make any rules in respect thereto. The 
whole matter was left to stand upon the action of the several 
States, and to the natural consequence of such action, that the 
citizens of each State should be citizens of that Confederacy 
into which that State had entered, the style whereof was, 
"The United States of America." 

To determine whether any free persons, descended from 
·Africans held in slavery, were· citizens of the United States 
under the Confederation, and consequently at the time of the 
adoption ,of the Constitution of the United States, it is only 
necessary t0 know whether any such persons were citizens of 
eitb.er .of the &ates under the Confederation, at the time of the 
adoption mihe Constitution. 

Of this ther,e can be no doubt. At the time of the ratifica
tion of the Articles of Confederation, all free native-born in
habitants of the States of N cw Hampshire, Massachusetts, New 
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York, New Jersey, and North Carolina, though descended 
from African slaves, were not only citizens of those States, bm 
such of them as had the other necessary qualifications possess· 
ed the franchise of electors, on equal terms with other citizens 

The Supreme Court of North Carolina, in the case of thff 
State v. Manuel, (4 Dev. and Bat., 20,) has declared the law 
of that State on this subject, in terms which I believe to be a$' 
sound law in the other States I have enumerated, as it was io 
North Carolina. · 

"Acc9rding .to the laws of this State," says Judge Gaston 
in delivering the opinion of the court, "all human beinge 
within it, who are not slaves, fall within one of two classes. 
'\Vhatever distinctions may have existed in the Roman law9 
between citizens and free inhabitants, they are unknown ta 
our institutions. Before our Revolution, all free persons born 
within the dominions of the King of Great Britain, whatevei 
their color or complexion, were native-born. British subjects
those born out of his allegiance were aliens. Slavery did not 
exist in England, but it did in the British colonies. SlaveE 
were not in legal parlance persons, but property. The moment 
the incapacity, the disqualification of slavery, was removed, 
they became persons, and were then either British su'bjects, 
or not British subjects, according as they .were or were not 
born within the allegiance of the British King. Upon the 
Revolution, no other change took place in the laws of North 
Carolina than was consequent on the transition from a coloi1y 
dependent on a European King, to a free and sovereign State. 
Slaves remained slaves. British subjects in North Carolina 
became North Carolina freemen. :Foreigners, until made 
members of the State, remained aliens. Slaves, manumitted 
here, became freemen, and therefore, if born ·within North 
Carolina, are citizens of North Carolina, and all free persons 
born ·within the State are born citizens of the State. The 
Constitution extended the elective franchise to every freeman 
who bad arrived at the age of twenty-one, and pa.id a public 
tax· and it is a matter of· ·universal notoriety, that, under it, 
fre~ persons, without regard to color, claimed and exercised 
the franchise, until it was taken from free men of color a few 
years since by our amended Constitution." 

In the State v. Newcomb, (5 Iredell's R., 253,) decided in 
· 1844, the same court referred to this case of the State v. 

Manuel, and said: "That case underwent a very laborious 
investigation, both by the bar and the bench. The case was 
brought here by appeal, and was felt to be one of great import
ance in principle. It was considered with an anxiety and care 
worthy of the principle involved, and which give it a control. 
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ling influence and authority on all questions of a simila:r 
character." 

An argument from speculative premises, however well cho
sen, that the then state of opinion in the Commonwealth of 
Massachusetts was not consistent with the natural rights of 
people of color who were born on that soil, and that they were 
not, by the Constitution of 1780 of that State, admitted to the 
condition of citizens, would be received with surprise by the 
people of that State, who know their own political history. It 
1s true, beyond all controversy, that persons of color, descended 
from African slaves, were by that Constitution made citizens 
of the State; and such of them as have had the necessary qual
ifications, have held and exercised the elective franchise, as 
citizens, from that time to the present. (See Com. v. Aves, 18 
Pick. R., 210.) 

The Constitution of New Hampshire conferred the elective 
franchise upon "every inhabitant of the State having the 
necessary qualifications," of which color or descent was not 
one. 

The Constitution of New York gave the right to vote to 
"every male inhabitant, who shall have resided," &c.; ma
king no discrimination between free colored persons and 
others. )See Con. of N. Y., Art. 2, Rev. Stats. of N. Y., vol. 
1, p. 126. 

That o New Jersey, to "all inhabitants of this colony, of 
full age, who are worth .£50 proclamation money, clear es
"tate." 

New York, by its Constitution of 1820, required cplored 
persons to have some qualifications as' prerequisites for voting, 
which white persons need not possess. And New Jersey, by 
its present Constitution, restricts the right to vote to white 
male citizens. But these changes can have no other effect . 
upon the present inquiry, except to show, that before they 
were made, no such restrictions existed; and colored in com
mon with white persons, were not only citizens of those States, 
but entitled to the elective franchise on the same qualifications 
as white persons, as they now are in New Hampshire and 
Massachusetts. I shall not enter into an examination of the 
existing opinions of that period respecting the African race, 
nor into any discussion concerninO" the meaning of those who 
asserted, in the Declaration of Independence, that all men are 
created equal; that they are endowed by their Creator with 
certain inalienable rights; that among these are life, liberty, 
and the pursuit of happiness. My own opinion is, that a calm 
comparison of these assertions of universal abstract truths, and 
of their own individual opinions and acts, would not leave 
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these men under any reproach of inconsistency; that the great 
truths they asserted on that solemn occasion, they were ready 
and anxious to make effectual, wherever a necessary regard to 
circumstances, which no statesman can disregard without pro
ducing more evil than g0od, would allow; and that it would 
not be just to them, nor true in itself, to allege that they in
tended to say that the Creator of all men had endowed the 
white race, exclusively, with the great natural rights which 
the Declaration of Independence asserts. But this is not the 
place to vindicate their memory. As I conceive, we should 
deal here, not with such disputes, if there can be a dispute 
concerning this subject, but with those substantial facts evinced 
by the written Constitutions of States, and by the notorious 
practice under them. And they show, in a manner which no 
argument can obscure, that in some of the original thirteen. 
States, free colored persons, before and at the time· of the 
formation of the Constitution, were citizens of those States. 

The fourth of the fundamental articles of the Confederation 
-was as follows: "The free inhabitants of each of these States, 
paupers, vagabonds, and fugitives from justice, excepted, shall . 
be entitled to all the privileges and immunities of free citizens 
in the several States." 

The fact that free persons of color were citizens of some of 
the several States, and the consequence, that this fourth article 
of the Confederation would have the effect to confer on such 
persons the privileges and immunities of general citizenship1 

were not only known to those who framed and adopted those 
articles, but the evidence is decisive, that the fourth article 
was intended to have that effect, and that more restricted lan
guage, which would have excluded such persons, was delibe
rately and purposely rejected. 

On the 25th of June, 1778, the Articles of Confederation be
ing under consideration by the Congress, the delegates from 
South Carolina moved to amend this fourth article, by insert
ing after the word "free," and before the word "inhabitants," 
the word "white," so that the privileges and immunities of 
general citizenship would be secured only to white persons. 
Two States voted for the amendment, eight States against it, 
and the vote of one State was divided. The language of the 
article stood unchan()'ed, and both by its terms of inclusion, 
"free inhabitants " a~d the strong implication from its terms of 
exclusion, "paupers, v::wabonds, and fugitives from justice," 
who alone were excepted, it is cle~r, that under th~ Co.nfedera
tion, and at the time of the adoption of the Constitut10n, free 
colored persons of African descent might be, an~, by reason 
of their citizenship in certain States, were entitled to the 
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privileges and immunities of general citizenship of the United 
States. · 

Did the Constitution of the United States deprive them or 
their descendants of citizenship? 

That Constitution was ordained and established by the peo
ple of the United States, through the action, in each State, of 
those persons who were qualified by its laws to act thereon, in 
behalf of themselves and all other citizens of that State. In 
some of the States, as we have seen, colored persons were 
among those qualified by law to act on this subject. These 
colored persons were not only included in the body of "the 
people of the United States," by whom the Constitution was 
ordained and established, but in at least five of the States they 
had the power to act, and doubtless did act, by their suffrages, 
·upon the question of its adoption. It would be strange, if we 
were to find in that instrument anything which deprived of 
their citizenship any part of the people of the United ~tates 
who were among those by whom it was established. 

I can find nothing in the Constitution which, proprio vigore, 
deprives of their citizenship any class of persons who were citi
zens of the United States at the time of its adoption, or who 
should be native-born citizens of any State after its adoption; 
n0r any power enabling Congress to disfranchise persons born 
on the soil of any State, and entitled to citizenship of such 
State by its Constitution and laws. And my opinion is, that, 
under the Constitution of the United States, every free person 
born on the soil of a State, who is a citizen of that State by 
force of its Constitution or laws, is also a citizen of the United 
States. 

I will proceed to state the grounds of that opinion. 
·The first section of the second article of the Constitution 

uses the lans-uage, "a natural-born citizen." It thus assumes 
that citizensnip may be acquired by birth. Undoubtedly, this 
language of the Constitution was used in reference to that 
principle of public law, well understood in this country at the 
time of the adoption of the Constitution, which referred citi
zenship to the place of birth. At the Declaration of Independ
ence, and ever since, the received general doctrine has been, 
in conformity wi~h the common law, that free persons born 
within either of the colonies were subjects of the King; that 
by the Declaration of Independence, and the consequent ac
quisition of sovereignty by the several States, all such persons 
ceased to be subjects, and became citizens of the several States, 
except so far as some of them were disfranchised by the legis
lative power of the States, or availed themselves, seasonably, 
of the right to adhere to the British Crown in the civil contest, 
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and thus to· continue British subjects. (Mcllvain 'I:. Coxe's 
Lessee, 4 Cranch, 209; Inglis v. Sailors' Snug Harbor, 3 Peters, 
p. 99; Shanks v. Dupont, Ibid, p. 242.) 

The Constitution having recognised the rule that persons 
born within the several States are citizens of the United States, 
one of four things must be true: 

First. That the Constitution itself has described what na
tive-born persons shall or shall not be citizens of the United 
States; or, 

Second. That it has empowered Congress to do so; or, 
Third. That all free persons, born within the several States, 

are citizens of the United States; or, 
Fourth. That it is left to each State to determine what free 

persons, born within its limits, shall be citizens of such State, 
and the:reby be citizens of the United States. 

If there be such a thing as citizenship of the United States 
acquired by birth within the States, which the Constitution 
expressly recognises, and no one denies, then these four al
ternatives embrace the entire subject, and it only remains to 
select that one which is true. 

That the Constitution itself has defined citizenship of the 
United States by declaring what persons, born within the sev
eral States, shall or shall not be citizens of the United States, 
will not be pretended. It contains no such declaration. vVe 
may dismiss the first alternative, as without doubt unfounded. 

Has it empowered Congress to enact what free persons, born 
within the several States, shall or shall not be citizens of the 
United States? 

Before examining the various provisions of the Constitution 
which may i;elate to this question, it is ·important to consider 
for a moment the substantial nature of this inquiry. It is, in 
effect, whether the Constitution has empowered Congress to 
ereate privileged classes within the States, who alone ean be 
entitled to the frauchises and powers of citizenship of the Uni
ted States~ If it be admitted that the Constitution has enabled 
Congress to declare what free persons, born within the several 
States, shall be citizens of the United States, it must at the 
same time be admitted that it is an unlimited power. If this 
subject is within the control of Congress, it must depend 
wholly on its discretion. For, certainly, no limits of that dis
cretion can be found in the Constitution, which is wholly silent 
concerning it; and the necessary consequence is, that the Fed
eral Government may select classes of persons within the sev
eral States who alone oan be entitled to the political privileges 
of citizenship of the United States. If this power exists, what 
persons born within the States may be President or Vice Pres· 
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ident of the Unitc<l States, or members of either House of Con
gress, or hold any office or enjoy atty privilege whereof citi
zenship of the United States is a necessary qualification, must 
depend solely on the will of Congress. By virtne of it, though · 
Congress can grant no title of nobility, they may create an 
oligarchy, in whose hands would be concentrated the entire 
power of the Federal Government. 

It is a substantive power, distinct in its nature from all 
others; capable of affecting not only the relations of the States 
to the General Government, but of controlling the political 
condition of the people of the United States. Certainly we 
ought to find this power granted by the Constitution, at least 
by some necessary inference, before we can say it does not re
main to the States or the people. I proceed therefore to ex
amine all the provisions of the Constitution which may have 
some bearing on this subject. 

Among the powers expressly granted to Congress is "the 
power to establish a uniform rule of naturalization." It is not 
doubted that this is a power to prescribe a rule for the removal 
of the disabilities consequent on foreign birth. To hold that it 
extends further than this, would do violence to the meaning of 
the term naturalization, fixed in the common law, (Co. Lit., 8 
a, 129 a; 2 Ves., sen., 286; 2 Bl. Com., 293,) and in the minds 
of those who concurred in framing and adopting the Constitu~ 
tion. It was in this sense of conferring on an alien and his 
issue the rights and powers of a native-born citizen, that it was 
employed in the Declaration of Independence. It was in this 
sense it was expounded in the Federalist, (No. 42,) has been 
understood by Congress, by the Judiciary, (2 ·wheat., 259, 
269; 3 Wash. R., 313, 322; 12 ·wheat., 277,) and by comment
ators on the Constitution. (3 Story's Com. on Con., 1-3; 1 
Rawle on Con., 84-88; 1 Tucker's Bl. Com. App., 255-259.) 

It appears, then, that the only power e:A.-pressly granted to 
Co'ngress to legislate concerning citizenship, is confined to the 
removal of the disabilities of foreign birth. 

Wbether there be anything in the Constitution from which 
a broader power may be implied, will best be seen when we 
come to examine the two other alternatives, which are, whether 
all free persons, born on the soil of the several States, or only 
such of them as may be citizens of each State, respectively, 
are thereby citizens of the United States. The last of tL~HH 
alternatives, in my judgment, contains the truth. 

Undoubtedly, as has already l1een said, it is a principle of 
public law, recognised by the Uonstitutiou itself, that birth on 
the soil of a country both 'creates the duties and confers the 
rights of citizenship. But it must be remembered, that though 
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the Constitution was to form a Government, and under it the 
United States of America were to be one united sovereign 
nation, to which loyalty and obedience on the one side, and 
from which protection and privileges on the other, \vould be 
due, yet the several sovereign States, whose people were then 
citizens, were not only to continue in existence, but with 
powers unimpaired, except so far as they were granted by the 
people to the National Government. 

Among the powers unquestionably possessed by the several 
States, was that of determining what persons should and what 
persons should not be citizens. It was practicable to confer 
on the Government of the Union this entire power. It 
embraced what may, well enough for the purpose now in view, 
be divided into three parts. First: The power to remove the 
disabilities of alienage, either by special acts in reference to 
each individual case, or by establishing a rule of naturalization 
to be administered and applied by the courts. Second: Deter
mining what persons should enjoy the privileges of citizenship, 
in respect to the internal affairs of the several States. Third: 
What native-born persons~ should be citizens of the United 
States. 

The first-named power, that of establishing a uniform rule 
of naturalization, was granted; and here the grant, according 
to its terms, stopped. Construing a Constitution containing 
only limited and defined powers of government, the argument 
derived from this definite and restricted power to establish a 
rule of naturalization, must be admitted to be exceedingly 
strong. I do not say it is necessarily decisive. It might be 
controlled by other parts of the Constitution. But when this 
particular subject of citizenship was under consideration, and,. 
in the clause specially intended to define the extent of power 
concerning it, we find a particular part of this entire power 
separated from the residue, and conferred on the General 
Government, there arises a strong presumption that this is all 
which is granted, and that the residue is left to the States and 
to the people. And this presumption is, in my opinion, 
converted into a certainty, by an examination of all such other 
clauses of the Constitution as touch this subject. 

I will examine each which can have any possible bearing 
on this question. 

The first clause of the second section of the third article 
of the Constitution is, "The judicial power shall extend to 
controversies between a State and citizens of another State; 
between citizens of different States; between citizens of the 
same State, claimin(J' lands under grants of different States; 
and between States, 

0
or the citizens thereof, and foreign States, 
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citizens, or subjects." I do not think this clause has any 
considerable bearing upon the particular inquiry now under 
consideration. Its purpose was, to extend the judicial power 
to those controversies into which local feelings or interests 
might so enter as to disturb the course of justice, or give rise 
to suspicions that they had done so, and thus possibly give 
occasion to jealousy or ill will between different States, or a 
particular State and a foreign nation. At the same time, I 
would remark, in passing, that it has never been held, I <lo 
not know that it has ever been supposed, that any citizen of a 
State could bring himself under this clause and the eleventh 
and twelfth sections of the judiciary act of 1789, passed in 
pursuance of it, who was not a citizen of the United States. 
But I have referred to the clause, only because it is one of the 
places where citizenship is mentioned by the Constitution. 
Whether it is entitled to· any weight in this inquiry or not, it 
refers only to citizenship of the several States; it recognises 
that; but it does not recognise citizenship of the United States 
as something distinct therefrom. 

As has been said, the purpose of this clause did not necessa
rily connect it with citizenship of the United States, even if 
that were something distinct from citizenship of the several 
States, in the contemplation of the Constitution. This cannot 
be said of other clauses of ,the Constitution, which I now 
proceed to refer to. . 

"The citizens of each State shall be entitled to all the 
privileges and immunities of citizens of the several States." 
Nowhere else in the Constitution is there anything concerning 
a general citizenship; but here, privileges and immunities to 
be enjoyed throughout the United States, under and by force 
of the national compact, are granted and secured. In selecting 
those who are to enjoy these national rights of citizenship, 
how are they described? As citizens of each State. It is to 
them these national rights are secured. The qualification for 
them is not to be looked for in any provision of the Constitu
tion or laws of the United States. They are to be citizens of 
the several States, and, as such, the privileges and immunities 
of general citizenship, derived from and guarantied by, the 
Constitution, are to be enjoyed by them. It would seem that 
if it had been intended to constitute a class of native-born 
persons within the States, who should derive their citizenship 
of the United States from the action of the Federal Govern
ment, this was an occasion for referring to them. It cannot 
be supposed that it was the purpose. of this article to confer 
the privileges and immunities of citizens in all the States upon 
persons not citizens of the United States. 
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And if it was intended to secure these rights only to citizens 
of the United States, how has the Constitution here described 
such persons? Simply as citizens of each State. 

But, further: though, as I shall presently more fully state, 
I do not think the enjoyment of the elective franchise essential 
to citizenship, there can be no doubt it is one of the chiefest 
attributes of citizenship under the American Constitutions; 
and the just and constitutional possession of this right is de
cisive evidence of citizenship. The provisions made by a 
Constitution on this subject must therefore be looked to as 
bearing directly on the question what persons are citizens under 
that Constitution; and as being decisive, to this extent, that 
all such persons as are allowed by the Constitution to exercise 
the elective franchise, and thus to participate in the Govern
ment of the United States, must be deemed citizens of the 
United States. 
. Here, again, the consideration presses itself upon us, that if 
there was designed to be a particular class of native-born per
sons within the States, deriving their citizenship from the 
Constitution and laws of the United States, they should at least 
have been referred to as those by whom the President and 
House of Representatives were to be elected, and to whom they 
should be responsible. 

Instead of that, we again find this subject referred to the 
laws of the several States. The electors of President are to be 
appointed in such manner as the Legislature of each State may 
direct, and the qualifications of electors of members of the 
House of Representatives shall be the same as for electors of 
the most numerous branch of the State Legislature. · 

Laying aside, then, the case of aliens, concerning which the 
Constitution of the United States has provided, and .confinin&' 
our view to free persons born within the several States, we finct 
that the Constitution has recognised the general principle of 
public law, that allegiance and citizenship depend on the place 
of birth; that it has not attempted practically to apply this 
principle by designating the particular classes of persons who 
should or should not come under it; that when we turn to the 
Constitution for an answer to the question, what free persons, 
born within the several States, are citizens of the United States, 
the only answer we can receive from any of its express pro
visions is, the citizens of the several States are to enjoy the 
privile$es and immunities of citizens ~n eyery State, and the!r 
francinse as electors under the Const1tut10n depends on their 
citizenship in the several States. Add to this, that the Con
stitution was ordained by the citizens of the several States; 
that they were "the people of the United States," for whom 
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and whose posterity the Government was declared in the pre
amble of the Constitution to be made; that each of them was. 
"a citizen of the United States at the time of the adoption of 
the Constitution," within the meaning of those words in that 
instrument; that by them the Government was to be and was 
in fact organized; and that no power is conferred on the Gov
ernment of the Union to discriminate between them, or to 
disfranchise any of them-the necessary conclusion is, that 
those persons born within the several States, who, by force of 
their respective Constitutions and laws, are citizens of the 
State, are thereby citizens of the United States. 

It may be proper here to notice some supposed objections to 
this view of the subject. 

It has been often asserted that the Constitution was made 
exclusively by and for the white race. It bas already been 
shown that in five of the thirteen original States, colored per
sons then possessed the elective franchise, and were among 
those by whom the Constitution was ordained and established. 
If so, it is not true, in point of fact, that the Constitution was 
made exclusively by the white race. And that it was made 
exclusively for the white race is, in my opinion, not only an 
assumption not warranted by anything in the Constitution, but 
contradicted by its opening declaration, that it was ordained 
and established by the people of the United States, for them
selves and their posterity. And as free colored persons were 
then citizens of at least five States, and so in every sense part 
of the people of the United States, they were among those for 
whom and whose posterity the Constitution was ordained and 
established. 

Again, it has been objected, that if the Constitution has left 
to the several States the riG'ht'ful power to determine who of 
their inhabitant~ shall be citizens of the United States, the 
States may make aliens citizens. 

The answer is obvious. The Constitution has left to the 
States the determination what persons, born within their re
spective limits, shall acquire by birth citizenship of the United 
States; it has not left to them any power to prescribe any rule 
for the removal of the disabilities of alienage. This power is 
exclusively in Congress. 

It has been further objected, that if free colored persons, 
born within a particular State, and made citizens of that State 
by its Constitution and laws, are thereby made citizens of the 
United States, then, under the second section of the fourth 
article of the Constitution, such persons would be entitled to 
all the privileges and immunities of citizens in the several 
States; and if so, then colored persons could vote and be . ' 
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eligible to not only Federal offices, but offices even in those 
States whose Constitutions and laws disqualify colored persons 
from voting or being elected to office. 

But this position rests upon an assumption which I deem 
untenable. Its basis is, that no one can be deemed a citizen 
of the United States who is not entitled to enjoy all the privi
leges and franchises which are conferred on any citizen. (See 
1 Lit. Kentucky R., 326.) That this is not true, under the 
Constitution of the United States, seems to me clear. 

A naturalized citizen cannot be President of the United 
States, nor a Senator till after the lapse of nine years, nor a 
Representative till after the lapse of seven years, from hi.s 
naturalization. Yet, as soon as naturalized, he is certainly a 
citizen of the United States. Nor is any inhabitant of the 
District of Columbia, or of either of the Territories, eligible to 
the office of Senator or Representative in Congress, though 

· they may be citizens of the United States. So, in all the 
States, numerous persons, though citizens, cannot vote, or 
cannot hold office, either on account of their age, or sex, or 
the want of the necessary legal qualifications. The truth is, 
that citizenship, under the Constitution of the United States, 
is not dependent on the possession of any particular political 
<,>r even of all civil rights; and any attempt so to define it 
must lead to error. To what citizens the elective franchise 
shall be confided, is a question to be determined by each 
State, in accordance with its own views of the necessities or 
expediencies of its condition. What civil rights shall be 
enjoyed by its citizens, and whether all shall enjoy the same, 
or how they may be gained or lost, are to be determined in the 
same way. 

One may confine the right of suffrage to white male citizens; 
another may extend it to colored persons and females; one may 
allow all persons above a prescribed age to convey property 
and transact business; another may exclude married women. 
But whether native-born women, or persons under age, or un
der guardianship because insane or spendthrifts, be excluded 
from voting or holding office, or allowed to do so, I apprehend 
no one will deny that they are citizens of the United States. 
Besides, this clause of the Constitution .does not confer on the 
citizens of one State, in all other States, specific and enumera
ted privileges and immunities. They are entitled to such as 

· belong to citizenship, but not to such as belong to particular 
citizens attended by other qualifications. Privileges and im
munities which belong to certain citizens of a State, by reason 
of the operation of causes other than mere citizenship, are not 
conferred. Thus, if the laws of a State require, in addition to 
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citizenship of the State, some qualification for office, or the 
exercise of the elective franchise, citizens of all other States, 
coming thither to reside, and not possessing those qualifica
tions, cannot enjoy those privile~es, not because they are not 
to be deemed entitled to the privileges of citizens of the State 
in ·which they reside, but because they, in common with the 
native-born citizens of that State, must have the qualifications 
prescribed by law for the enjoyment of such privileges, under 
its Constitution and laws. It rests with the States themselves 
so to frame their Constitutions and laws as not to attach a 
particular privilege or immunity to mere naked citizenship. 
If one of the States will not deny to any of its own citizens a 
particular privilege or immunity, if it confer it on all of them 
by reason of mere naked citizenship, then it may be claimed 
by every citizen of each State by force of the Constitution; 
and it must be borne in mind, that the difficulties which attend 
the allowance of the claims of colored persons to be citizens 
of the United States are not avoided by saying that, though 
each State may make them its citizens, they are not thereby 
made citizens of the United States, because the privileges of 
general citizenship are secured to the citizens of each St~te. 
The language of the Constitution is, "The citizens of each 
State shall be entitled to all privileges and immunities of citi
zens in the several States." If each State may make such 
persons its citizens, they become, as such, entitled to the bene
:fits of this article, if there be a native-born citizenship of the 
United States distinct from a native-born citizenship of the 
several States. 

'fhere is one view of this article entitled to consideration in 
this connection. It is manifestly copied from the fourth of the 
Articles of Confederation, with only slight changes of phrase
ology, which render its meaning more precise, and dropping 

. the clause which excluded paupers, vagabonds, and fugitives 
from justice, probably because these cases could be Jealt with 
under the police powers of the States, and a special provision 
therefor was not necessary. It has been suggested, that in 
adopting it into the Constitution, the words "free inhabitants" 
were changed for the word "citizens." An examination of the 
forms of expression commonly used in the State papers of that 
day, and an attention to the substance of this article of the 
Confederation, will show that the words "free inhabitants," 
as then· used, were synonymous with citizens. "When the 
Articles of Confederation were adopted, we were in the midst 
of the war of the Revolution, and there were very few persons 
then embraced in the words "free inhabitants" who were not 
born on our soil. It was not a time when'many, save the 
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childreri of the soil, were willing to embark their fortunes in 
our cause; and thou&h there might be an inaccuracy in the 
uses of words to call free inhabitants citizens, it was then a 
technical rather than a substantial difference. If-\.ve look into 
the Constitutions and State papers of that period, we find the 
inhabitants or people of these colonies, or the inhabitants of 
this State, or Commonwealth, employed to designate those 
whom we should now denominate citizens. The substance 
and purpose of the article prove it was in this sense it used 
these words: it secures to the free inhabitants of each State 
the privileges and immunities of free citizens in every State. 
It is not conceivable that the States should have agreed to 
extend the privileges of citizenship to persons not entitled to 
enjoy the privileges of citizens in the States where they dwelt; 
that under this article there was a class of persons in some of 
the States, not citizens, to ·whom were secured all the privi
leges and immunities of citizens when they went into other 
States; and the just conclusion is, that though the Constitution 
cured an inaccuracy of language, it left the substance of this 
article in the National Constitution the same as it was in the 
Articles of Confederation. 

The -history of this fourth article, respecting the attempt to 
exclude free persons of color from its operation, has been al

. ready stated. It is reasonable to conclude that this history 
was known to those who framed and adopted the Constitu

. tion.. That under this fourth article of the Confederation, free 
persons of color might be entitled to the privileges of general 
citizenship, if otherwise entitled thereto, is clear. ·when this 
article was, in substance, placed in and made part of the Con
stitution of the United States, with no change in its language 
calculated to exclude free colored persons from the benefit of 
its provisions, the presumption is, to say the least, strong, that 
the practical effect which it was designed to have, and did 
have, under the former Government, it was designed to have, 
and should have, under the new Government. 

It may be further objected, that if free colored persons may 
be citizens of the United States, it depends only on the will of 
a master whether he will emancipate his slave, and thereby 
make him a citizen. Not so. The master is subject to the 
will of the State. ·whether he shall be allowed to emancipate 
his slave at all; if so, on what conditions; and what is to be 
the political status of the freed man, depend, not on the will 
of the master, but on the will of the State, upon which the 
political status of all its native-born inhabitants depends. Un
der the Constitution of the United States, each State has re
tained this power of determining the political statu.s of its na
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tive-born inhabitants, and no exception thereto can be found 
in the Constitution. And if a master in a slaveholding State 
should carry his slave into a free State, and there emancipate 
him, he would not thereby make him a native-born citizen of 
that State, and consequently no privileges could be claimed 
by such emancipated slave as a citizen of the United States. 
For, ·whatever powers the States may exercise to confer privi
leges of citizenship on persons not born on their soil, the Con
stitution of the United States does not recognise such citizens. 
As has already, been said, it recognises the great principle of 
public law, that allegiance and citizenship spring from the 
place of birth. It leaves to the States the application of that 
principle to individual cases. It secured to the citizens of each 
State the privile~es and immunities of citizens in every other 
State. But it does not allow to the States the power to make 
aliens citizens, or permit one State to take persons born on 
the soil of another State, and, contrary to the laws and policy 
of the State where they were born, make them its citizens, 
and so citizens of the United States. No such deviation from 
the great rule of public law was contemplated by the Consti
tution; and when any such attempt shall be actually made, it 
is to be met by applying to it those rules of law and those 
principles of good faith which will be sufficient to decide it, 
and not, in my judgment, by denying that all the free native
born inhabitants of a State, who are its citizens under its Con
stitution and laws, are also citizens of the United States. 

It has sometimes been urged that colored persons are shown 
not to be citizens of the United States by the fact that the 
naturalization laws apply only to white persons. But whether 
a person born in the United States be or be not a citizen, can
not depend on laws which refer only to aliens, and do not 
affect the status of persons born in the United States. The 
utmost effect which can be attributed to them is, to show that 
Congress has not deemed it expedient generally to apply the 
rule to colored aliens. That they might do so, if thought fit, 
is clear. The Constitution has not excluded them. And since 
that has conferred the power on Congress to naturalize colored 
aliens, it certainly shows color is not a necessary qualification 
for citizenship under the Constitution of the United States. It 
may be added, that the power to make colored persons citizens 
of the United States, under the Constitution, has been actually 
exercised in repeated and important instances. (See the Trea
ties with the Choctaws, of September 27, 1830, art. 14; with 
the Cherokees, of May 23, 1836, art. 12; Treaty of Guadalupe 
Hidalgo, February 2, 1848, art. 8.) 

I do not deem it necessary to review at length the legisla



DECEMBER TERM, 1856. 193 

Dred Scott v. Sandford. [Mn. JcsTICE CcnTIS• 

. tion of Congress having more or less bearing on the citizen
ship of colored persons. It does not seem to me to have any 
considerable tendency to prove that it has been considered by 
the legislative department of the Government, that no such 
persons are citizens of the United States. Undoubtedly they 
have been debarred from the exercise of particular rights or 
privileges extended to white persons, but, I believe, always in 
terms which, by implication, admit they may be citizens. 
Thus the act of ~fay 17, 1792, for the or~anization of the 
militia, directs the enrolment of "every free, able-bodied, 
white male citizen." An assumption that none but white 
persons are citiens, would be as inconsistent \vith the just im
port of this language, as that all citizens are able-bodied, or 
males. 

So the act of February 28, 1803, (2 Stat. at Large, 205,) to 
prevent the importation of certain persons into States, when by 
the laws thereof their admission is prohibited, in its first sec
tion forbids all masters of vessels to import or bring "any ne
gro, mulatto, or other person of color, not being a native, a 

citizen, or registered seaman of the United States," &c. 
The acts of March 3, 1813, section 1, (2 Stat. at Large, 

809,) and :March 1, 1817, section 3, (3 Stat. at Large, 351,) 
concerning seamen, certainly imply there may be persons of 
color, natives of the United States, who are not citizens of the . 
United States. This implication is undoubtedly in accordance 
with the fact. For not only slaves, but free persons of color, 
born in some of the States, are not citizens. But there is 
nothing in these laws inconsistent with the citizenship of per
sons of color in others of the States, nor with their being citi
zens of the United States. · 

·whether much or little weight should be attached to the 
particular phraseology of these and other Jaws, which were not 

·passed. with any direct reference to this subject, I consider their 
tendency to be, as already· indicated, to show that, in the ap
prehension of their framers, color was not a necessary qualifi
cation of citizenship. It would be strange, if laws were found 
on our statute book to that effect, when, by solemn treaties, 

,	laro-e bodies of .Mexican and North American Indians as well 
as free colored inhabitants of Louisiana. have been admitted to 
citizenship of the United States. 

In the legislative debates which preceded the admission of 
the State of Missouri into the Union, this question was agita
ted. Its result is found in the resolution of Congress, of March 
5, 1821, for the admission of that State into the Union. The 

· Constitution of Missouri, under which that State applied for 
. admission into tlrn Union, provided, that it should be the duty 

. 13 -	 .. 
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of the Legislature "to pass laws to prevent free negroes and 
mulattoes from coming to and settling in the State, under any 
pretext whatever." One ground of objection to the admission 
of the State under this Constitution was, that it would require 
the Legislature to exclude free persons of color, who would be 
entitled, under the second section of the fourth article of the 
Constitution, not only to come within the State, but to enjoy 
there the privileges and immunities of citizens. The resolu

, tion of Congress admitting the State was upon the funda
mental condition, "that the Constitution of Missouri shall 
never be construed to authorize the passage of any law, and 
that no law shall be passed in conformity thereto, by which 
any citizen of either of the States of this Union shall be ex
cluded from the enjoyment of any of the privileges and immu
nities to which such citizen is entitled under the Constitution 
of the United States." It is true, that neither this legislative 
declaration, nor anything in the Constitution or laws of Mis

. souri, could confer or take away any privilege or immunity 
granted by the Constitution. But it is also true, that it ex
presses the then conviction of the legislative power of the Uni
ted States, that free negroes, as citizens of some of the States, 
might be entitled to the privileges and immunities of citizen!'! 
in all the States. 

The conclusions at which I have arrived on this part of the 
case are: 

· First. That the free native-born citizens of each State are 
,citizens of the United States. 

Second. That as free colored persons born within some of the 
States are citizens of those States, such persons are also citi
:zens of the United States. . 

Third. That every such citizen, residing in any State, has 
1he right to sue and is liable to be sued in the Federal courts, 
.as a citizen of that State in which he resides. 

_ Fourth. That as the plea to the jurisdiction in this case shows 
rno fact:f!, except that the plaintiff was of African descent, and 
;his ancestors were sold as slaves, and as these facts are not in
1'l<Dnsistent with his citizenship of the United States, and his 

. residence in the State of. Missouri, the plea to the jurisdictio.n 
waii bad, and the judgment of the Circuit Court overruling it 
was correct. 

I dissent, therefore, from that part of the opinion of the ma
jority of the court, in which it is held that a person of Africnn 

·descent cannot be a citizen of the United States; and I regret 
I must go further, and dissent both from what I deem their 

· assumptlon of authority to examine the constitutionality of 
·the .act of Congress commonly called the .Missouri com pro
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mise act, and the grounds and conclusions announced in their 
opinion. 

Having first decided that they were bound to consider the 
sufficiency of the plea to the jurisdiction of the Circuit Court 
and having decided that this plea showed that the Circuit 
Court had not jurisdiction, and consequently that this is a case 
to which the judicial power of the United States does not ex
tend, they have gone on to examine the merits of the case as 
they appeared on the trial before the court and jury; on the 
issues joined on the pleas in bar, and so have reached the ques
tion of the power of Congress to pass the act of 1820. On so 
grave a subject as this, I feel obliged to say that, in my opin
ion, such an exertion of judicial power transcends the limits 
of the authority of the court, as described by its repeated de
cisions, and, as I understand, acknowledged in this opinion of 
the majority of the court. . ' 

In the course of that opinion, it became necessary to com
ment on the case of Legrand v. Darnall, (reported in 2 Peters's 
R., 664.) In that case, a bill was filed, by one alleged to be a 
citizen of Maryland, against one alleged to be a citizen ofPenn
sylvania. The bill stated that the defendant was the son of a 
white man by one of his slaves; and that the defendant's father 
devised to him certain lands, the title to which was put in con
troversy by the bill. These facts were admitted in the answer, 
and. upon these and other facts the court made its decree, 
founded on the principle that a devise of land by a master to a 
slave was by implication also a bequest of his freedom. The 
facts that the defendant was of African descent, and was born 
a slave, were not only before the court, but entered into the 
entire substance of its inquiries. The opinion of the majority 
of my brethren in this case disp'Oses of the case of Legrand v. 
Darnall, by saying, among other thi11gs, that as the fact that 
the defendant was born a slave only came before this court on 
the bill and answer, it was then too late to raise the question 
of the personal disability of the party, and therefore that de
cision is altoo-ether inapplicable in this case. 

In this I cZncur. Since the decision of this court in Living
ston v. Story, (11 Pet., 351,) the law has been settled, that when 
the declaration or bill contains the necessary averments of citi
zenship, this court cannot look at the record, to see whether 
those averments are true, except.so far as they are put in issue 
by a plea to the jurisdiction. In that case, the defendant de
nied by his answer that ~Ir. Li vingstor1 was a citizen of New 
York, as he had alleged in the bill. · Doth parties went into 
proot's. The court refused to examine those proofs, with refer
ence to the personal disability of the plaintiff. This is the 

http:except.so
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;:;ettled law of the court, affirmed so lately as Shepherd v. Graves, 
(14 How., 27,) and -Wickliff v. Owings, (17 How., 51.) (See 
';t}so De Wolf v. Rabaud, 1 Pct., 476.) But I do not under
'3tand this to be a rule which the court may depart from at its 
;ileasure. If it be a rule, it jg as binding on the court as on 
~he suitors. If it removes from the latter the power to take 
q,ny objection to the personal disal}ility of a party alleged by 
i;he record to be competent, which jg not shown by a plea to 
the jurisdiction, it is because the court are forbidden by law to 
i:onsicler and decide on objections so taken. I do not consider · 
!t to be within the scope of the judicial power of the majority 
of the court to pass upon any questjon respecting the plaintiff's 
".!itizenship in Missouri, save that raised by the plea to the juris
diction; and I do not hold any opinion of this court, or any 
court, binding, when expressed on ·a question not legitimately 
before it. (Carroll v. Carroll, 16 How., 275.) The judgment 
of this court is, that the case is to be dismissed for want of 

· jurisdiction, becaui:1e the plaintiff was not a citizen of Missouri, 
· as he alleged in his declaration. Into that judgment, according 

to the settled course of this court, nothing appearing after a 
· plea to the merits can enter. A great question of constitutional 

law, deeply affecting the peace and welfare of the country, is 
not, in my opinion, a fit subject to be thus reached. 

But as, in my opinion, the Circuit Court had jurisdiction, 
·I am obliged to consider the question whether its judgment on 
the merits of the case should stand or be reversed. 

The residence of the plaintiff in the State of Illillois, and the 
residence of' himself and his 'vifo in the territory acquired from 
France lying north oflatitude thirty-six degrees thirty minutes, 
and north of the State of Missouri, are each relied on by the 
plaintiff in error. As the residence in the terrirory affects the 

· plaintiff's wife and children as well as himself, I must inquire. 
what was its effect. 

The general question may be stated to be, whether the plain
tiff's status, as a slave, was so changed by his residence within 
that territory, that he was not a slave in the State of ..Missouri,· 
at the time this action was brou~ht. 

In such cases, two in~uiries arise, which may be confounded, 
but should be kept distmct. 

The first is, what was the law of' the Territory into which 
the master and slave went, respecting the relation. between 
them? · 

The second is, whether the State of Missouri recognises and 
allows the effect of that law of the Territory, on the status of' 
the slave, on bis return within its jurisdiction. 

As to the first of these questions, the will of States and na
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tions, by whose municipal law slavery is not recognised, has 
been manifested in three difforent ways. 

One is, absolutely to dissolve the relation, and terminate the· 
rights of the master existing under the law of the country 
whence the parties came. This is said by Lord Stowell, in the 
case of the slave Grace, (2 Hag. Ad. R., 94,) and by the Su
preme Court of Louisiana m the case of Maria Louiser. ).farot, 
(9 Louis. R., 4 73,) to be the Ia:w of France; and it has been 
the law of several States of this Union, in respect to slaves in
troduced under certain conditions. (Wilson v. Isabel, 5 Call's 
R., 430; Hunter v. Hulcher, 1 Leigh, 172; Stewart v. Oaks, 
5 Har. and John., 107.) 

The second is, where the municipal law of a country uot 
recognising slavery, it is the will of the State to refuse the 
master all aid to exercise any control over his slave; and if he · 
attempt to do so, in a manner justifiable only by that relation, 
to prevent the exercise of that control. But no law exists, de
signed to operate directly on the relation of master and slave, 
ar'ld put an end to that relation. This is said by Lord Stowell, 
in the case above mentioned, to be the law of England, and by 
Mr. Chief Justice Shaw, in the case of the Commonwealth v. 
Aves, (18 Pick., 193,) to be the law of .Massachusetts. 

The third is, to make a distinction between the case of a 
master and his slave only temporarily in the country, animo 
non mancndi, and those who are there to reside for permanent 
or indefinite imrposes. This is said by Mr. 1Vheaton to be the 
law of Prussia, and was formerly the statute law of several 
States of our Union. It is necessary in this case to keep in 
view this distinction between those countries whose laws are 
designed to act directly on the status of a slave, and make him 
a freeman, and those where his master can obtain no aid from 
the laws to enforce his rights. 

It is to the last case only that the authorities, out of )fissouri, 
relied on by defendant, apply, when the residence in the non
slaveholding Territory ";as permanent. In the Commonwealth 
v. Aves, (18 Pick., 218,) :Mr. Chief Justice Shaw said: "From 
the principle above stated, on which a slave brought here 
becomes free, to wit: that he becomes entitled to the protection 
of our laws, it would seem to follow, as a necessary conclusion, 
that if the slave waives the protection of those laws, and 
returns to the State where he is held as a slave, his condition 
is not changed." It was upon this ground, as is apparent 
from his whole reasoning, that Sir "William Scott rests his 
opinion in the case of the slave Grace. To use one of his 
expressions, the effect of the law of England was to put the 
liberty of the slave into a parenthesis. If there had been an 
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act of Parliament declaring that a slave coming to England 
with his master should thereby be deemed no longer to be a 
slave, it is easy to see that the learned judge could not have 
arrived at the same conclusion. This distinction is very clearly 
stated and shown by President Tucker, iu his opinion in the 
case of Betty v. Horton, (5 Leigh's Virginia R., 615.) (See 
also Hunter v. Fletcher, 1 Leigh's Va. R., 172; :Maria Louise 
v. Marot, 9 Louisiana R.; Smith v. Smith, 13 Ib., 441; 
Thomas v. Genevieve, 16 lb., 483; Rankin v. Lydia, 2 A. K 
Marshall, 467; Davies v. Tiltgle, 8 B. Munroe, 539; Griffeth 
v. Fanny, Gilm. Va. R., 143; Lumford v. Coquillon, 14 
Martin's La. R., 405; Josephine v. Poultney, 1 Louis. Ann. 
R., 329.) 

But if the acts of Congress on this subject are valid, the 
• law 	of the Territory of "\Visconsin, within whose limits the 

residern:e of the plaintiff and his wife, and their marriage and 
the birth of one or both of their children, took place, falls 
under the :first category, and is a law operating directly on the 
status of the slave. By the eighth section ~f the act of ~~ar~h 
6, 1820, (3 Stat. at Large, 548,) it was enacted that, w1thm 
this Territory, "slavery and involuntary servitude, otherwise 
than in the punishment of ·crimes, whereof the parties shall 
have been ·duly convicted, shall be, and is hereby, fQreve1 
prohibited: Provided, always, that any person escaping into the 
same, from whom labor or service is lawfully claimed in any 
State or Territory of the United States, such fugitive may be 
lawfully reclaimed, and conveyed to the person claiming his 
or her labor or service, as aforesaid." · 

By the act of April 20, 1836, (4 Stat. at Large, 10,) passed 
in the same month and year of the removal of the plaintiff to 
Fort Snelling, this part of the territory ceded by France, 
where Fort Snelling is, together with so much of the territory 
of the United States cast of the :Mississippi as now constitutes 
the State of "\Visconsin, was brought under a Territorial Gov
ernment, under the name of the Territory of "\Visconsin. By 
the eighteenth section of this act, it was enacted, "That the 
inhabitants of this Territory shall be entitled to and enjoy all 
and singular the rights, privileges, and advanta()'es, granted 
and secured to the people of the Territory of the lt1ited States 
northwest· of the river Ohio, by the articles of compact con
tained in the ordinance for the government of said Territory, 
passed on the 13th day of J ul y, 1787-; and shall be subject to 

1all the restrictions and prohibitions in said articles of compact 
imposed upon the people of the said Territory." The sixth 
article of that compact is, "there shall be neither slavery nor 
involuntary servitude in the said Territory, otherwise than in 
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the punishment of crimes, whereof the party shall have been 
duly convicted. Provided, alu;a!Js, that any person escaping 
into the same, from whom labor or service is lawfully claimed 
in any one of the original States, such fugitive may be law
fully reclaimed, and conveyed to the person claiming his or 
her labor or service, as aforesaid." By other provisions of this 
act establishing the Territory of "Wisconsin, the laws of the 
United States, and the then existing laws of the State of Mich
igan, are extended over the Territory; the latter being subject 
to alteration and repeal by the legislative power of the Terri
tory created by the act. 

]fort Snelling was within the Territory of 1Visconsin, and 
these laws were extended over it. The Indian title to that 
site for a military post had been acquired from the Sioux na
tion as early as September 23, 1805, (Am. State Papers, Indian 
Aftairs, vol. 1, p. 744,) and until the erection of the Territorial 
Government, the persons at that post were governed by the 
rules and articles of war, and such laws of the U nitcd States, 
includiug the eighth section of the act of March 6, 1820, pro
hibiting- slaver?, as were applicable to their condition; but 
after the crect10n of the Territory, and the extension of the 
laws of the United States and the laws of Michigan over the 
''hole of the Territory, including this military post, the per
sons residing there were under the dominion of those laws in 
all particulars to which the rules and articles of war did not 
apply. 

It thus appears that, by these acts of Congress, not only was 
a general system of municipal law borrowed from the State of 
:Michigan, which di<l not tolerate slavery, but it was positivclv 
enacted that slavery and involuntary servitude, with only on~e 
exception, specifically de.scribed, shou.l~ not exist there; ~t is 
not simply that sbvcry is not rccogmscd and cannot be aided 
by the municipal law. It is recognised for the purpose of 
bcinO' absolutely prohibited, and declared incapable of exist
ing ~vithin the Territory, saYe in the instance of a fugitive 
slave. , 

It would not be easy for the Legislature to employ more 
explicit lanO'UUO'C to signify its will that the status of slavery 
should not gxist within the Territory, than the words found in 
the act of 1820, and in the ordinance of 1787; and if any doubt 
could exist concerning their application to cases of masters 
coming into the Territory with their slaves to reside, that doubt 
must yield to the inference required by the words of exception. 
That exception is, of cases of fugitive slaves. An exception 
from a prohibition marks the extent of the prohibition; for it 
would be absurd, as well as useless, to except from a prchibi
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tion a case not contained within it. (9 W11eat., 200.) I must 
conclud~, therefore, that. it was the will of 9ongress that th.e 
state of mvoluntary servitude of a slave, commg mto the Tern:. 
tory with his master, should cease to exist. The Supreme C~urt 
of Missouri so .held in Rachel v. "'\Valker, ( 4 Mis so. R., 350,) 
which was the case of a military officer going into the Terri
tory with two slaves. 

But it is a distinct question, whether the law of Missouri 
recognised and allowed effect to the change wrought in the 
.~talus of the plaintiff, by force of the laws of the Territory of 
Wisconsin. 

I say the law of Missouri, because a judicial tribunal, in one 
State or nation, can recognise personal rights acquired by force 
of the law of any other State or nation, only so far as it is the 
law of the former State that those rights should be recognised. 
But, in the absence of positive law to the contrary, the will of 
every civilized State must be presumed to be to allow such 
effect to foreign laws as is in accordance with the settled rules 
of international law. And legal tribunals are bound to act on 
this presumption. It may be assumed that the motive of the 
State in allowing such operation to foreign laws is what has 
been termed comity. But, as has justly been said, (per Chief 
Justice Taney, 13 Pet., 589,) it is the comity of the State, not 
of the court. The judges have nothing to do with the motive 
of the State. Their duty is simply to ascertain and give effect 
to its will. And when it is found by them that its will to de
part from a rule of international law has not been mainfested 
by the State, they are bound to assume that its will is to give 
effect to it. Undoubtedly, every sovereign State may refuse 
to recognise a change, wrought by the law of a foreign State, 
on the status of a person, while within such foreign State, even 
in cases where the rules of international law require that recog
nition. Its will to refuse such recognition may be manifested 
by what we term statute law, or by the customary law of the 
State. It is within the province of its judicial tribunals to in
quire and adjudge whether it appears, from the statute or cus
tomary law of the State, to be the will of the State to refuse to 
recognise such changes of status by force of foreign law, as the 
rules of the law of nations require to be recognised. But, in 
my opinion, it is not within the province of any judicial tribu
nal to refuse such recognition from any political considerations, 
or any view it may take of the exterior political relations be
tween the State and one or more foreign States, or any im
pressions it may have that a change of foreign opinion and 
action on the subject of slavery may afford a reMon why the 
State should change its own action. To understand and give 
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just effect to such considerations, and to change the action of 
the State in consequence of them, are functions of diplomatists 
and legislators, not of judges. 

The inquiry to be made on this part of the case is, therefore, 
whether the State of Missouri has, by its statute, or its cus
tomary law, manifested its will to displace any rule of inter
national law, applicable to a change of the status of a slave, by · 
foreign law. . 

I have not heard it suggested that there was any statute 
of the State of Missouri bearing on this question. The cus
tomary law of Missouri is the common law, introduced by 
statute in 1816. (1 Ter. Laws, 436.) And the common law, 
as Blackstone. says, (4 Com., 67,) adopts, in its full extent, 
the law of nations, and holds it to be a part of the law of the 
land. 

I know of no sufficient warrant for declaring that any rule 
of international law, concerning the recognition, in that State, 
of a change of status, wrought by an extra-territorial law, has 
been displaced or varied by the will of the State of Missouri. 

I proceed then to inquire what the rules of international 
law prescribe concerning the change of status of the plaintiff 
wrought by the law of the Territory of ·wisconsin. 

It is generally agreed by writers upon international law, and 
the rule has been judicially applied in a great number of cases, 
that wherever any question may arise concerning the status of 
a person, it must be determined according to that la'v which 
has next previously rightfully operated on and fixed that status. 
And, further, that the laws of a country do not rightfully ope
rate upon and fix the status of persons who are within its limits . 
in itinere, or who are abiding there for definite temporary pur
poses, as for health, curiosity, or occasional business; that 
these laws, known to writers on public and private interna
tional law as personal statutes, operate only on the inhabitants 
of the country. Not that it is or can be denied that each inde
pendent nation may, if it thinks fit, apply them to all persons 
within their limits. But when this is done, not in conformity 
with the principles of international law, other States arc not 
unde,rstood to be willing to recognise or allow effect to such 
applications of personal statutes. 

It becomes necessary, therefore, to inquire whether the ope
ration of the laws of the Territory of \.Visconsin upon the sta,tus 
of the plaintiff \Vas or was not such an operation as these prin
ciples of international law require other States to recognise 
and allow effect to. 

And this renders it needful to attend to the particular facts 
and circumstances of this case. 
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It appears that this case came on for trial before the Circuit 
Court and a jury, upon an issue, in substance, whether the 
plaintiff, together with his wife and children, were the slaves 
of the defendant. · · 
· The court instructed the jury that, "upon the facts in thi~ 
case, the law is with the defendant." This withdrew from the 
jury the consideration and decision of every matter of fact. 
The evidence in the case consisted of written· admissions, 
signed by the counsel of the parties. If the case had been 
submitted to the judgment of the court, upon an agreed state
ment of facts, entered of record, in place of a special verdict, 
it would have been necessary for the court below, and for this 
court, to pronounce its judgment solely on those facts, thus 
agreed, ·without inferring any other facts therefrom. By the 
rules of the common law applicable to such a case, and by force 
of the seventh article of the amendments of the Constitution, 
this court is precluded from finding any fact not agreed to by 
the parties on the record. Ko submission to the court on a 
statement of facts was made. It 'vas a trial by jury, in which 
certain admissions, made by the parties, were the evidence. 
The jury were not only competent, but were bound to draw 
from that evidence every inference which, in their judgment, 
exercised according to the rules of law, it '"ould warrant. 
The Circuit Court took from the jury the power to draw any 
inferences from the admissions made by the parties, and de
cided the case for the defendant. This course can be justified 
here, if at all, only by its appearing that upon the facts agreed, 
and all such inferences of fact favorable to the plaintiff's case, 
as the jury might have been warranted in drawing from those 
admissions, the law wa8 with the defendant. Otherwise, the 
plaintiff would be deprived of the benefit of his trial by jury, 
by whom, for aught we can know, those inferences favorable 
to his case would have been drawn. · · 

The material facts agreed, bearing on this part of the case, 
are, that Dr. Emerson, the plaintiff's master,· resided about 
!Wo years at the military post of Fort Snelling, being a surgeon 
m the army of the Uniteu States, his domicil of origin being 
unknown; and what, if anything, he had doue, to preserve or 
change his domicil prior to his residence at Rock Island, being 
also unknown. 

Now, it is true, that under some circumstances the residence 
of a military officer at a particular place, in the discharge of 
h~s official.d_uties, doe.s not amount to the acquisition of a tech
nical dom1c11. But it cannot be affirmed, with correctness, 
that it never does. There being actual residence, and this 
being presumptive evidence of domicil, all the circumstances 
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of the case must be considered, before a legal conclusion can 
Le reached, that his place of residence is not his domicil. If 
a military officer stationed at a particular post should entertain 
an expectation that his residence there would be indefinitely 
protracted, and in consequence should remove l1is family to 
the place where his duties were to be discharged, form a per
manent domestic establishment there, exercise there the civil 
rights and discharge the civil duties of au inhabitant, ·while he 
did no act and manifested no intent to have a dornicil else
where, I think no one would say that the mere fact that he 
was himself liable to be called away by the orders of the Gov
erment would prevent his acquisition of a technical domicil at 
the place of the residence of himself and his family. In other 
words, I do not think a military officer incapable of acquiring 
a domicil. (Bruce v. Bruce, 2 Bos. and Pul., 230; M unroc v. 
Douglass, 5 Mad. Ch. R., 232.) This being so, this case stands 
thus: there was evidence before the jury that Emerson resided 
about two years at Fort Snelling, in the Territory of ·Wiscon
sin. This may or may not have been with such intent as to 
make it his technical domicil. The presumption is that it was. 
It is so laid down by this court, in Ennis v. Smith, (14 How.,) 
and the authorities in support of the position are there referred 
to. His intent was a question of fact for the jury. (Fitchburg 
v. ·Winchendon, 4 Cush., 190.) 

The case was taken from the jury. If they had power to 
find that the presumption of the necessary intent had not been 
rebutted, we cannot say, on this record, that Emerson had not 
his technical domicil at Fort Snelling. But, for reasons \vhich 
I shall now proceed to give, I do not deem it necessary in this 
case to determine the question of the technical domicil of Dr. 
Emerson. 

It must be admitted that the inquiry whether the Jaw of a 
particular country has rightfully fixed the status of a person, so 
that in accordance with the principles of international law that 
status should be recognised in other jurisdictions, ordinarily 
depends on the question whether the person was domiciled in 
the country whose laws arc asserted to have fixed his status. 
But, in the U nitcd States, questions of this kind may arise, 
where an attempt to decide solely with reference to technical 
domicil, tested by the rules which are applicable to changes 
of places of abode from one country to another,. would not be 
consistent with sound principles. And, in my judgment., this 
is one of those cases. 

The residence of the plaintiff, who was taken by his master, 
Dr. Emerson, as a slave, from Missouri to the State of Illinois, 
and thence to the Territory of ·Wisconsin, must be deemed to 
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have been for the time being, and until he asserted his own 
separate intention, the same as the residence of his master; 
and the inquiry, whether the personal statutes of the Territory 
were rightfully extended over the. plaintiff, and ought, in ac
cordance with the rules of international law, to be allowed to 
fix ·his status, must depend upon the circumstances under 
which Dr. Emerson. went into that Territory, and remained 
there; and upon the further question, whether anything was 
there rightfully done by the plaintiff to cause those personal 
statutes to operate on him. 

Dr. Emerson was an officer in the army of the United States. 
He went into the Territory to discharge his duty to the United 
States. The place was out of the jurisdiction of any particular 
State, and within the exclusive jurisdiction of the United 
States. It does not appear where the domicil of origin of Dr. 
Emerson was, nor whether or not he had lost it, and gained 
another domicil, nor of what particular State, if any, he was a 
citizen. 

On what ground can it be denied that all valid la,vs of the 
United States, constitutionally enacted by Congress for the 
government of the Territory, rightfully extended over an 
officer of the United States and his servant who went into the 
Territory to remain there for an indefinite length of time, to 
take part in its civil or military affairs? They were not for
eigners, coming from abroad. Dr. Emerson was a citizen of 
the country which had exclusive jurisdiction over the Terri
tory; and not only a citizen, but he went there in a public 
capacity, in the service of the same sovereignty which made 
the laws. ·whatever those laws might be, whether of the kind 
denominated personal statutes, or not, so far as they were 
intended by the legislative will, constitutionally expressed, to 
operate on him and his servant, and on the relations between 
them, they had a rightful operation, and no other State or 
country can refuse to allow that those laws might rightfully 
operate on the plaintiff and his servant, because such a refusal 
would be a denial that the United States could, by laws con
stitutionally enacted, govern their own servants, residing on 
their own Territory, over which the United States had the 
exclusive control, and in respect to which they are an inde
pendent sovereign power. \Vhether the laws now in question 
were constitutionally enacted, I repeat once more, is a separate 
question. But, assuming that they were, and that they opera
ted directly on the status of the plaintift~ I consider that no 
oth~r State or country c?uld question ~he rightful power of the 
U mted States so to legislate, or, consIBtently with the settled 
rules of international law, could refuse to recognise the effects 
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of such legislation upon the status of their officers and servants, 
as valid everywhere. 

This alone would, in mv apprehension, be sufficient to 
decide this question. • 

But there are other facts stated on the record which should 
not be passed over. It is agreed that, in the year 1836, the 
plaintiff, while residing in the Territory, was married, with the 
consent of Dr. Emerson, to Harriet, named in the declaration 
as his wife, and that Eliza and Lizzie were the children of that 
marriage, the :first named having been born on the Mississippi 
river, north of the line of Missouri, and the other having been 
born after their return to Missouri. And the inquiry 'is, 
whether, after the marriage of the plaintiff in the Territory, 
with the consent of Dr. Emerson, any other State or country 
can, consistently with the settled rules of international law, 
refuse to recognise and treat him as a free man, when suing 
for the liberty of himself, his wife, and the children of that 
marriage. It is in reference to his slalus, as viewed in other 
States and countries, that the contract of marriage and the 
birth of children becomes strictly material. At the same time, 
it is proper to observe that the female to whom he was 
married having been taken to the same military post. of Fort 
Snelling as a slave, and Dr. Emerson claiming also to be her 
master at the time of her marriage, her status, and that of 
the children of the marriage, are also affected by the same 
considerations. 

If the laws of Congress governing the Territory of\Visconsin 
were constitutional and valid laws, there can be no doubt these 
parties were capable of contracting a lawful marriage, attended 
with all the usual civil rights and obligations of that condition. 
In that Territory they were absolutely free persons, having 
full capacity to enter into the civil contract ,of marriage. 

It is a principle of international law, settled beyond contro
versy in England and America, that a marriage, valid by the 
law of the place whore it was contracted, and not in fraud of 
the law of any other place, is valid everywhere; and that no 
technical domicil at the place of the contract is necessary to 
make it so. (See Bishop on Mar. and Div., 125-129, where 
the cases are collected.) 

If, in Missouri, the plaintiff were held to be a slave, the 
validity and operation of his contract of marriage must be 
denied. Ile can have no legal rights; of course, not those of 
a husband and father. And the same is true of his wife and 
children. The denial of his rights is the denial of theirs. So 
that, though lawfully married in the Territory, when they 
came out of it, into the State of :Missouri, they were no longer 
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husband and wife; and a child of that lawful marriage, though. 
born under the same dominion where its parents contracted a 
lavdul marriage, is not the fruit of that marriage, nor the child 
of its father, but subject to the maxim, partus sequitur rentrem. 

It must be borne in mind that in this case there is no ground 
for the inquiry, whether it be the will of the State of Missouri' 
not to recognise the validity of the marriage of a fugitive slave, 
who escapes into a State or country where slavery is not 
allo\\'.ed, and there contracts a marriage; or the validity of 
such a marriage, where the master, being a citizen of the State 
of Missouri, voluntarily goes with his slave, in itinere, into a 
State or country which does not permit slavery to exist, and 
the slave there cont.mets marriage without the consent of his 
master; for in this case, it is agreed, Dr. Emerson did consent; 
and no further question can arise concerning his rights, so 
far as their assertion is inconsistent with the validity of the 
marrias-e. Nor do I know of any ground for the assertion 
that tlus marria~e was in fraud of any law of Missouri. It has 
been held by this court, that a bequest of property by a master 
to his slave, by necessary implication entitles the slave to bis 
freedom; because, only as a freeman could he take and hold 
the bequest. (Legrand v. Darnall, 2 Pet. R., 664.) It has 
also 'Leen held, that when a master goes with. his slave to 
reside for an indefinite period in a State •vhere slavery is not 
tolerated, this operates as an act of manumission; because it is 
sufficiently expressive of the consent of the master that .t~e 
slave should be free. (2 Marshall's Ken. R., 470; 14 nfartm s 
Louis. R., 401.) · 

·'Vhat, then, shall we say of the consent of the niaste_r, that 
the slave may contract a lawftil marriage, attended with all 
the civil rights and duties which belong to that relation; that 
he may enter into a relation which none but a free man can 
assume-a relation wl1ich involves not only the rights ap.d 
duties of the slave, but those of the other party to the contract, 
~nd of th~ir descendants to the remotest generation? In my 
Judgment, there can be no more effactual abandonment of the 
legal rights of a master over his slave, than by the consent 
of the master that the slave should enter into a contract of 
marriage, in a free State, attended by all the civil rights and 
obligations which belong to that condition. 

And any claim by Dr. Emerson, or any one claiming under 
him, the etfoct of which is to deny the validity of this marriage, 
and the lawful paternity of the children born from it, wherever 
asserted, is, in my judgment, a claim inconsistent with good 
faith and sound reason, as well as with the rules ofinternational 
law. And I go further: in my opinion, a law of the State 
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of Missouri, which should thus annul a marriag-e, lawfully 
contracted by these parties while resident in .-Wisconsin, not 
in fraud of any law of Missouri, or of any right of Dr. Emerson, 
who consented thereto, would be a law impairing the oblio-ation 
of a contract, and within the prohibition of the Co'nstitution 
of the United States. (See 4 ·wheat., 629, 695, 696.) 

To avoid misapprehension on this important and difficult 
subject, I will state, distinctly, the conclusions at which I have 
arrived. They are: 

First. The rules of international faw respecting the emanci
pation of slaves, by the rightful operation of the laws of another 
State or country upon the status of the slave, while resident in 
such foreign State or country, are part of the common law of 
Missouri, and have not been abrogated by any statute law of 
that State. 

Second. The laws of the United States, constitutionaJly en
acted, which operated directly on and changed the status of a 
slave coming into the Territory of \Visconsin with his master, 
who went thither to reside for an indefinite length of time, in 
the performance of his duties as an officer of the United States, 
had a rightful operation on the status of the slave, and it is in 
conformity with the rules of international law that this chaflge 
of status should be recognised everywhere. 

Third. The laws of the United States, in operation in the 
Territory of "Wisconsin at the time of the plaintiff's residence 
there, did act directly on the status of the plaintiff, and change 
his status to that of a free man. 

Fourth. The plaintiff and his wife were capable of contract
. ing, and; with the consent of Dr. Emerson, did contract a 
marriage in that Territory, va1id under its la\VS; and the valid
ity of this marriage cannot be questioned in Missouri, save by 
showing that it was in frand of the laws of that State, or of 

'some right derived from them; which cannot be shown in this 
case, because the master consented to it. 

Fifth. That the consent of the master that his slave, residing 
in a country which does not tolerate slavery, may enter into a 
lawful contract of marriage, attended with the civil rights and 
duties which belong to that condition, is an effectual act of 
emancipation. And the law docs not enable Dr. Emerson, or 
any one claimi1w under him, to assert a title to the married 
persons as slaves~ and thus destroy the obligation of the con
tract of marriage, and bastardize their issue, and reduce them 
to slavery. 

Ilut it is insisted that the Supreme Court of Missouri has 
settled this case by its decision in Scott v. Emerson, (15 
Missouri Reports, 576 ;) and that this decision is in conformity . 
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with the weight of authority elsewhere, and with sound prin
ciples. If the Supreme Court of Missouri had placed its de
cision on the ground that it appeared Dr. Emerson never became 
domiciled in the Territory, and so its laws could not rightfully 
operate on him and his slave; and the facts that he went there 
to reside indefinitely, as an officer of the United States, and 
that the plaintiff was lawfully married there, with Dr. Emer
son's consent, were left out of view, the decision would find 
support in other cases, and l might not be prepared to deny 
its correctness. Ilut the decision is not rested on this ground. 
The domicil of Dr. Emerson in that Territory is not question
ed in that decision; and it is placed on a broad denial of the 
operation, in Missouri, of the law of any foreign State or coun
try upon the status of a slave, going with his master from Mis
souri into such foreign State or country, even though they went 

.thither to become, and actually became, permanent inhabitants 
of such foreign State or country, the laws whereof acted direct
ly on the status of the slave, and changed his status to that of a 
freeman. 

To the correctness of such a decision l cannot assent. In my 
judgment, the opinion of the majority of the court in that case 
is in conflict with its previous decisions, 'vi th a great weight of 
judicial authority in other slaveholding- St.ates, and with fun
damental principles of private internat10nal law. Mr. Chief 
Justice Gamble, in his dissenting opinion in that case, said: 

"l regard the question as conclusively settled by repeated 
a(ljudications of this court; and if l doubted or denied the pro
.priety of those decisions, l would not feel myself any more at 
liberty to overturn them, than l would any other series of de· 
cisions by which the law upon any other question had been 
settled. There is with me nothing in the law of slavery which 
distinguishes it from the law on any other subject, or allows 
uny more accommodation to the temporary excitements which 
have gathered around it. * * * * * * But in the 
midst of all such excitement, it is proper that the judicial 
mind, calm and self-balanced, should adhere to principles es
tablished when there was no feeling to disturb the view of the 
legal questions upon which the rights of parties depend." 

"In this State, it has been recognised from the be.G"inning of 
the Government as a correct position in law, that tlle master 
who takes his slave to reside in a State or Territory ""here sla
very i~ pr?hibited, thereby emancipates his slave." (Winney 
v. "\Vlntes1des, 1 Mo., 4 73; Le Grange v. Chouteau, 2 Mo., 20; 
Milley v. Smith, lb., 36; Ralph v. Duncan, 3 Mo., 194; Julia 
v. McKinney, lb., 270; Nat v. Ruddle, lb., 400; Rachel v. 
Walker, 4 Mo., 350; '"Wilson v. Melvin, 592.) 
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Chief Justice Gamble has also examined the decisions of the 
t:ourts of other States in which slavery is established, and finds 
them in accordance with these preceding decisions of the Su• 
preme Court of Missouri to which he refers. 

It would be a useless parade of learning for me to go ovet 
the ground which he has so fully and ably occupied, 

But it is further insisted we are bound to follow this de• 
cision. I do not think so. In this case, it is to be determined 
what laws of the United States were in operation in the Tetri~ 
tory of Wisconsin, and what was their effect on the status of 
the plaintiff. Could the plaintiff contract a lawful marriage 
there? Does any law of the State oi ~fissouri impait the obli
gation of that contract of marriage, destroy his rights as a hus
band, bastardize the issue of the marriage, and reduce them to 
a state of slavery? . . 

These questions, which arise exclusively under the Consti-
tution and laws . of the United_ States, this court, under th~ 
Constitution and laws of the United States, has the, rightful 
authority finally to decide. A:nd if we look beyond these queg;.. 
tions, we come to the consideration whether the· rules: of inter
national law, which are part of the laws of Missowi \Jl:ntiJ; di&
placed by some statute not alleged to exist, do oi:·clo. no.t require 
the status of the plaintiff, as fixed by the· laws of the Territory 
of Wisconsin, to be recognised in Missouri.. Upon such a ques
tion, not depending on any statute or local. usage, but on prin
ciples of universal jurisprudence;. this. oourt has repeatedly 
asserted it could not hold itself bound by the dooisions of State 
courts, however great respect might be felt for their learning, 
ability, and impartiality. (See Swift v. Tyson, 16 Peters's R., 
1; Carpenter v. The Providence Ins~ Co., lb., 495; Foxcroft v. 
Mallet, 4 How., 353; Rowan v. Runnels, 5 How., 134.) 

Some reliance has been placed on the fact that the decision 
in the Supreme Court of Missouri was between these parties, 
and the suit there was abandoned to obtain another trial in the 
courts of the United States. 

In Homer v. Brown, (16 Ilow., 354,) this court made a de
cision upon the construction of a devise of lands, in direct 
opposition to the unanimous opinion of the Supreme Court of · 
Massachusetts, between the same parties, respecting the same 
subject-matter-the claimant having become nonsuit in the 
State court, in order to bring his action in the Circuit Court 
of the United States. I did not sit in that case, having been 
of counsel for one of the parties while at the bar; but, on ex-. 
amining the report of the argument of the counsel for the plain
tiff in error, I find they made the point, that this court ought 
to give effect to the construction put upon the will by the State

14 . 
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court, to the end that rightg respecting lands may be governed 
by one law, and that the law of the place where the lands are 
situated; that they referred to the State decision of the ease; 
reported in 3 Uushing, 390, and to 1nany decisions of this court: 
But this court does not seem to ha~e considered the point of 
sufficient importance to notice it in their opinions. In Millar 
v. Austin, (13 How., 218,) an action was brought by the endorsee 
of a written promise. The questi'on 'Was, whether it was nego
tiable under a statute of Ohio. The Supreme Court of that 
State having decided it was not negotiable, the plaintiff became 
nonsuit, and brought his action in the Circuit Court of the 
United States. The decision of the Supreme Court of the 
State, reported in 4 Ves., L. J., 527, was relied on. This court 
unanimously held the paper to be negotiable . 

. ·when the decisions of the highest court of a State are directly 
in conflict with each other, it has been repeatedly held, here, 
that the last decision is not necessarily to be taken aB the rule. 
(State Bank v. Knoop, 16 How., 369; Pease v. Peck, 18 How., 
599.) 

To these considerations I desire to add, that it was not made 
known to the Supreme Court of Missouri, so far as appears,_ 
that the plaintiff was married in Wisconsin with the consent 
of Dr. Emerson, and it is not made known to us that Dr. Em
erson was a citizen of Missouri, a fact to which that court 
seem to have attached much importance. 

· Sitting here to administer the law between these parties, I do , 
not feel at liberty to surrender my own convictions of what the 
law requires, to the authority of the decision in 15 Missouri 
Reports. . · 

I have thus far assumed, merely for the purpose of the argu

ment, that the laws of the United States, respecting slavery in 

this Territory, were constitutionally enacted by Congress. It 

remains to inquire whether they are constitutional and binding 

laws. 


In the argument of this part of the case at bar, it was justly 

considered by all the counsel to be necessary to ascertain ~hi} 

source of the power of Congress over the territory belongmg 


·to the United States. Until this is ascertained, it is not pos
sible to determine the extent of that power. On the one side 
it was maintained that the Constitution contains no express 
grant of power to organize and govern what is now known to 
the laws of the United States as a Territory. That whatever 
power of this kind exists, is derived by implication from the 
capacity of the United States to hold and acquire territory out 
of the limits of any State, and the necessity for its having some 
government. 
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On the other side, it was insisted that the Constitution has 
not failed to make au express provision for this end, and that 
it is found in the third section of the fourth article of the 
Constitution. 

To determine which of these is the correct view, it is needful 
to advert to some facts respecting this subject, which existed 
when' the Constitution was framed and adopted. It will be 
found that these facts not only shed much light on the question, 
.whether the framers of the Constitution omitted to make a 
provision concerning the power of Congress to organize and 
govern Territories, but they will also aid in the construction 
of any provision which may have been made respecting this 
subject. , 

Under the Confederation, the unsettled territory within the 
limits of the United States had been a subject of deep intere11t. 
Some of the States insisted that these lands were within their 
chartered boundaries, and that they had succeeded to the title 
of the Crown to the soil. On the other hand, it was argued 
that the vacant lands had been acquired by the United States, 
by the war carried on by them under a common Government 
and for the common interest. 

This dispute was further complicated by unsettled questions 
of boundary among several States. It not only delayed· the 
accession of Maryland to the Confederation, but at one time 
seriously threatened its existence. (5 J our. of Cong., 208, 442.) 
Under the pressure of these circumstances, Congress earnestly 
recommended to the several States a cession of their clahns and 
rights to the United States. (5 Jour. of Cong., 442.) And 
before the Constitution was framed, it had been begun. That 
by New York had been made on the 1st day of March, 1781; 
that .of Virginia on the 1st day of :March, 1784; that of Mas
sachusetts on the 19th day of April, 1785; that of Connecticut 
on the 14th day of September, 1786; that of South Carolina 
on the 8th day of August, 1787, while the Convention for 
framing the Constitution was in session. . 

It is very material to observe, in this connection, that each 
of these acts cedes, in terms, to the United States, as well the 
jurisdiction as the soil. 

It is also equa1ly important to note that, when the Constitu
tion was framed and adopted, this plan of vesting in the United 
States, for the common good, the great tracts of ungranted 
lands claimed by the several States, in which so deep an in
terest was felt, was yet incomplete. It remained for North 
Carolina and Georgia to cede their extensive and valuable 
claims. These were made, by North Carolina on the 25th day 
of February, 1790, and by Georgia on the 24th day of April,. 
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1802. The terms of these last-mentioned cessions will here
after be noticeed in another connection; but I observe here that 
each of them distinctly shows, upon its face, that they were 
not only in execution of the general plan propos~d by the 
Congress of the Confederation, but of a formed purpose of each 
of these States, existing when the assent of their respective 
people was given to the Constitution of the United States. 

It appears, then, that when the Federal Constitution was 
framed, and presented to the people of the several States for 
their consideration, the unsettled territory was viewed as justly 
applicable to the common benefit, so far as it then bad or 
might attain thereafter a pecuniary value; and so far as it migM 
become the seat of new States, to be admitted into the Umon 
upon an equal footing with the original States• And also that 
the relations of the United States to that unsettled territory 
were of different kinds. The titles of the States of New York, 
Virginia, Massachusetts, Connecticut, and South Carolina, as 
well of soil as of jurisdiction, had been transferred to the 
United States. North Carolina and Georgia had not actually 
made transfers, but a confident expectation, founded on their 
appreciation of the justice of the general claim, and fully justi
fied by the results, was entertained, that these cessions would 
be made. The ordinance of 1787 had made provision for the 
temporary government of so much of the territory actually 
ceded as lay northwest of the river Ohio, 

But it must have been apparent, both to the framers of the 
Constitution and the people of the several States wlto were 
to act upon it, that the Government thus provided fo:r could 
not continue, unless the Constitution should confer on the 
United States the necessary powers to continue it. That tem
porary Government, under the ordinance, was to consist of 
certain officers, to be appointed by and responsible to the 
Congress of the Confederation; their powers had been con
ferred and defined by the ordinance. So far as it provided for 
the temporary government of the Territory, it was an ordinary 
act of legislation, deriving its force from the legislative power 
of Congress, and depending for its vitality upon the continu
ance of that legislative power. But the officers to be appoint
ed for the Northwestern Territory, after the adoption of the 
Constituti<;>n, must necessarily be officers of the United States, , 
and not of the Congress of the Confederation; appointed and 
commissioned by the President, and exercising powers derived 
from the United States under the Constitution. 

Such was the relation between the United States and the 
Northwestern Territory, which all reflecting men. must have 
foreseen would exist, when the Government created by the 
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Constitution should supersede that of the Confederation. That 
if the new Government should be without power to govern 

, this Territory, it could not appoint and commission officers, 
' and send them into the Territory, to exercise there legislative, 

judicial, and executive power; and that this Territory, which 
was even then foreseen to be so in;iportant, both politically and 
:financially, to all the existing States, must be left not only 
without the ctmtrol of the General Government, in respect to 
its future political relations to the rest of the States, but abso
lutely without any Government, save what its inhabitants, act
ing in their primary capacity, might from time to time create 
for themselves. 

But this Northwestern Territory was not the only territory, 
the soil and jurisdiction whereof were then understood to have 
been ceded to the United States. The cession by South Caro
lina, made in August, 1787, was of "all the territory included 
within the river Mississippi, and a line beginning at that part 
of the said river which is intersected by the southern boundary 
<>f North Carolina, and continuing along the said boundary 
line until it intersects the ridge or chain of mountains which 
divides the Eastern from the \Vestern waters; then to be con
tinued alons- the top of the said ridge of mountains, until it 
intersects a line to be drawn due west from the head of the 
southern branch of the Tugaloo river, to the said mountains; 
and thence to run a due west course to the river Mississippi." 

It is true that by subsequent explorations it was ascertained 
that the source of the Tugaloo river, upon which the title of 
South Carolina depended, was so far to the northward, that 
the transfer conveyed only a narrow slip of land, about twelve 
miles wide, lying on the top of the ridge of mountains, and 
extending from the northern boundary of Georgia to the 
southern boundary of North Carolina. But this was a discov
ery made long after the cession, and there can be no doubt 
that the State of South Carolina, in making the cession, and 
the Congress in accepting it, viewed it as a transfer to the 
United States of the soil and jurisdiction of an extensive and 
important part of the unsettled territory ceded by the Crown 
of Great Britain by the treaty of peace, though its quantity or 
extent then remained to be ascertained.* 

It must be remembered also, as has been already stated, that 
not only was there a confident expectation entertained by the 

*Note by Mr. Jwitice Curtis. This statement that aome territory did actually pass 
by this cession, is taken from the opinion of the court, delivered by Mr. Justice 
Wayne, in the case of Howard v. Ingersoll, reported in 13 How., 405. It is an ob
scure matter, and, on some examination of it, I have been .led to doubt whether any 
territory actually passed by this cession. But as the fact is not important to the 
argument, I have not thought it necessary further to investigate it. _ 
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other States, that North Carolina and Georgia would complete 
the plan already so far executed by N cw York, Virginia, .Mas
sachusetts, Connecticut, and South Carolina, but that the opin
ion was in no small deg-ree prevalent, that the just title to this 
"back country," as it._was termed, had vested in the United 
States by the treaty of peace, and could not rightfully be 
claimed by any individual State. 

There is another consideration applicable to this part of the 
su~ject, and entitled, in my judgment, to great, weight. 

The Congress of the Confederation had assumed the power 
not only to dispose of the lands ceded, but to institute Govern
ments and make laws for their inhabitants. In other words, 
they bad proceeded to act under the cession, which, as we have 
seen, was as well of the jurisdiction as of the soil. This ordi
nance 'vas passed on the 13th of July, 1787. The Convention 
for framing the Constitution was then in ,session at Philadel
phia. The proof is direct and decisive, that it was known to 
the Convention.* It is equally clear that it was admitted and 
understood not to be within the legitimate powers of the Con
federation to pass this ordinance. (Jefferson's -works, vol. 9, 
pp. 251, 276; Federalist, Nos. 38, 43.) 

The importance of conferring on the new Governmen't regu
lar powers commensurate with the objects to be attained, and 
thus avoiding the alternative of a failure to execute the trust 
assumed by the acceptance of the cessions made and expected, 
or its execution by usurpation, could scarcely fail to be per
ceived. That it was in fact perceived, is clearly shown by the 
Federalist, (No. 38,) where this very argument is made use of 
in commendation of the Constitution. 

Keeping these facts in view, it may confidently be asserted 
that there is very strong reason to believe, before we examine 
the Constitution itself, that the necessity for a competent grant 
of power to hold, dispose of, and govern territory, ceded and 
expected to be ceded, could not have escaped the attention ~f 
those who framed or adopted the Constitution; and that if it 
did not escape their attention, it could not fail to be adequate
ly provided for. 

Any other conclusion would involve the assumption that a 
subject of the gravest national concern, respecting which the 
small States felt so much jealousy that it had been almost an 
insurmountable obstacle to the formation of the Confederation, 
and as to which aH the States had deep pecuniary and political 
interests, and which had been so recently and constantly agita

*It was published in a newspaper at Philadelphia, in May, and a copy of it was 
sent by R.H. Lee to Gen. Washington, on the 15th of July. (Seep. 2611 Cor. of 
Am. Rev,, vol. 4, and Writings of Washington, vol. 9, p. l 'l4.) 
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ted, was nevertheless overlooked; or that such a subject was 
not overl0oked, but designedly left unprovided for, though it 
was manifestly a subject of common concern, which belonged 
to the care of the General Government, and adequate provision 
for which could not fail to be deemed necessary and proper. 
· The admission of new States, to be framed out of the ceded 
territory, early attracted the attention of the Convention. 
Among the resolutions introduced by Mr. Randolph, on the 
29th of May, was one on this subject, (Res. No. 10, 5 Elliot, 
128,) which, having been affirmed in Committee of the ·whole, 
on the 5th of June, (5 Elliot, 156,) and reported to the Conven
tion on the 13th of June, (5 Elliot, 190,) was referred to the 
Committee of Detail, to prepare the Constitution, on the 26th 
of July, (5 Elliot, 376.) This committee reported an article 
for the admission of new States "lawfully constituted or estab
lished." Nothing was said concerning the power of Congress 
to prepare or form such States. This omission struck Mr. Mp.d
ison, who, on the 18th of August, (5 Elliot, 439,) moved for 
the insertion of power to dispose of the unappropriated lands 
of the United States, and to institute temporary Governments 
for new States arising therein. 

On the 29th of August, (5 Elliot, 492,) the report of the 
committee was taken up, and after debate, which exhibited 
great diversity of views concerning the proper mode of pro
viding for the subject, arising out of the supposed diversity of 
interests of the large and small States, and between those 
which had and those which had not unsettled territory, but no 
difference of opinion respecting the propriety and necessity of 
some adequate provision for the subject, Gouverneur Morris 
moved the clause as it stands in the Constitution. This met 
with general appro1ation, and was at once adopted. The whole 
section is as follows: 

'INew States may be admitted by the Congress into this 
Union; but no new State shall be formed or erected within the 
jurisdiction of any other State, nor any State be formed by the 
junction of two or more States, or parts of States, without the 
consent of the Legislatures of the States concerned, as well as 
of Congress. 

"The Congress shall have power to dispose of and make all 
needful rules and regulations respecting the territory or other 
property belonging to the United States; and nothing in this 
Constitution shall be so construed as to prejudice any claims 
of the United States or any particular State." 

That Congress has some power to institute temporary Gov
ernments over the territory, I believe all agree; and, if it be 
admitted that the neeessity of some power to govern the ter,ri
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tory of the United States could not and did not escape the at
tention of the Convention and the people, and that the neces
sity is so great, that, in the absence of any express grant, it is 
strong enough to raise an implication of the existence of that 
power, it would seem to follow that it is also strong enough to 
afford ·material aid in construing an express grant of power re
specting that territory; and that they who maintain the exist
ence of the power, without finding any words at all in which 
it is conveyed, should be willing to receive a reasonable inter
pretation of language of the Constitution, manifestly intended 
to relate to the territory, and to convey to Congress some au- • 
thority concerning it. 

It would seem, also, that when we find the subject-matter of 
the growth and formation and admission of new States, and 
the disposal of the territory for these ends, were under consid
eration, and that some provision therefor was expressly made, 
it is improbable that it would be, in its terms, a grossly inad
equate provision; and that an indispensably necessary power 
to' institute temporary Governments, and to legislate for the 
inhabitants of the territory, was passed silently by, and left to 
be deduced from the necessity of _the case. 

In the argument at the bar, great attention has been paid to. 
the meaning of the word "territory." 

Ordinarily, when the territory of a sovereign power is spoken 
of, it refers to that tract of country which is under the political 
jurisdistion of that sovereign power. Thus Chief Justice Mar
shall (in United States v. Bevans, 3 ·wheat., 386) says: ""\Vhat, 
then, is the extent of jurisdiction which a State possesses? 
We answer, without hesitation, the jurisdiction of a State is 
coextensive with its territory." Examples might easily be 
multiplied of this use of the word, but they are unnecessary, 
because it is familiar. But the word "territory" is not used 
in this broad and general sense in this clause of the Consti
tution. 

At the time of the adoption of the Constitution, the United 
States held a great tract of country northwest of the Ohio; 
another tl'act, then of unknown extent, ceded by South Caro
lina; and a confident e},._"Pectation was then entertained, and 
afterwards realized, tpat they then were or would become the 
owners of other great tracts, claimed by North Carolina and 
Georgia. These ceded tracts lay within the limits of the Uni
ted States, and out of the limits of any particular State; and 
the cessions embraced the civil and political jurisdiction, and 
so much of the soil as had not previously been granted to in
dividuals. 

These words, "territory belonging to the United States," 
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were not used in the Constitution to describe an abstraction, 
but to identify and apply to these actual subjects matter then 
existing and belonging to the United States, and other similar 
subjects which might afterwards be acquired; and this being 
so, all the essential qualities and incidents attending such 

. actual subjects are embraced within the words "territory 
belonging to the United States," as fully as if each of those 
essential qualities and incidents had been specifically de
scribed. 

I say, the essential qualities and incidents. But in deter
• mining what were the essential qualities and incidents of the 

subject with which they were dealing, we must take into con
sideration not only all the particular facts which were imme
diately before them, but the great consideration, ever present 
to the minds of those who framed and adopted the Constitu
tion, that they were making a frame of government for the 
people of the United States and their posteritv, under which 
they hoped the United States might be, what.they have now 
become, a great and powerful nation, possessing the power to 
make war and to conclude treaties, and thus to acquire terri
tory. (See Cerre v. Pitot, 6 Cr., 336; Am. Ins. Co. v. Canter, 
1Pet.,542.) ·with these in view, I turn to examine the clause 
of the article now in question. 

It is said this provision has no application to any territory 
save that then belonging to the United States. I have already 
shown that, when the Constitution was framed, a confident 
expectation was entertained, which was speedily realized, that 
North Carolina and Georgia would cede their claims to that 
great territory which lay west of those States. No doubt has 
been suggested that the first clause of this same article, which 
enabled Congress to arlmit new States, refers to and includes 
new States to be formed out of this territory, expected to be 
thereafter ceded by North Carolina and Georgia, as well as 
new States to be formed out of territory northwest of the Ohio, 
which then had been ceded by Virginia. It must have been 
seen, therefore, that the same necessity would exist for an au
thority to dispose of and make all needful regulations respect
ing this territory, when ceded, as existed for a like authority 
respectiug territory which had been ceded. 

No reason has been suggested why any reluctance should 
have been felt, by the framers of the Constitution, to apply 
this provision to all the territory which mi~ht belong to the 
United States, or why any distinction should have been made, 
founded on the accidental circumstance of the dates of the ces
sib~s; a circumstance in no way material as respects the neces
sity for rules and regulations, or the propriety of conferring 
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on the Congress power to make them. And if we look at the 
oourse of the debates in the Convention on this article, we 
shall find that the then unceded lauds, so far from having 
been left out of view in adopting this article, constituted, in 
the minds of members, a subject of even paramount import
ance. 

Again, in what an extraordinary position would the limita
tion of this clause to territory then belonging to the United 
States, place the territory which lay within the chartered limits 
of North Carolina and Georgia. The title to that territory 
was then· claimed by those States, and by the United States; 
their respective claims are purposely left unsettled by the ex
press words of this clause; ·and when cessions were made by 
those States, they were merely of their claims to this terri
tory, the United States neither admitting nor denying the 
validity of those claims; so that it was impossible then, a~d 
has ever since remained impossible, to know whether this ter
ritory did or did not then belong to the United States; and, 
consequently, to know whether it was within or without the 
authority conferred by this clause, to dispose of and make 
rules and regulations respecting the territory of the United 
States. This attributes to the eminent men who acted on this 
subject a want of ability and forecast, or a want of attention to 
the known facts upon which they were acting, in which I can
not concur. 
· There is not, in my judgment, anything in the language, 
the history, or the subject-matter of this article, which restricts 
its operation to territory owned by the United States when the 
Constitution was adopted. 

But it is also insisted that provisions of the Constitution re
specting territory belonging to the United States do not apply 
to territory acquired by treaty from a foreign nation. This 
objection must rest upon the position that the Constitution did 
not authorize the Federal Government to acquire foreign terri
tory, and consequently has made no provision for its govern
ment when acquired; or, that though the' acquisition of foreign 
territory was contemplated by the Constitution, its provisions 
concerning the admission of new States, and the making of all 
needful mles and regulations respecting territory belonging t? 
the United States, were not designed to be applicable to terri
tory acquired from foreign nations. 

It is undoubtedly true, that at the date of the treaty of 1803, 
between the United States and France, for the cession of Louis
iana, it was made a question, whether the Constitution.had 
conferred on the executive department of the Government of 
the United States power to acquire foreign territory by a treaty. 
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There is evidence that very grave doubts were then enter
tained concerning the existence of this power. But that there 
was then a settled opinion in the executive and legislative 
branches of the Government, that this power did not exist, 
cannot be admitted, without at the same time imputing to those 
who negotiated and ratified the treaty, and passed the laws 
necessary to carry it into execution, a deliberate and known 
violation of their oaths to support the Constitution; and what
ever doubts may then have existed, the question must now be 
taken to have been settled. ]'our distinct acquisitions of for
eign territory have been made by as many different treaties, 
under as many different Administrations. Six States, formed 
on such territory, are now in the Union. Every branch of this 
Government, during a period of more than fifty years, has 
participated in these transactions. To question their validity 
now, is vain. As was said by Mr. Chief Justice Marshall, in 
the American Insurance Company v. Canter, (1 Peters, 542,) 
"the Constitution confers absolutely on the Government of the 
Union the powers of making war and of making treaties; con
sequently, that Government possesses the power of acquiring 
territory, either by conquest or treaty." (See Cerre v. Pitot, 

' 6 Cr., 336.) And I add, it also possesses the power of govern
ing it, when acquired, not by resorting to supposititious powers, 
nowhere found described in the Constitution, but expressly 
granted in the authority to make all needful rules and regula
tions respecting the territory of the United States. 

There was to be established by the Constitution a frame of 
government, under which the people of the United States and 
their posterity were to continue indefinitely. To take one of 
its provisions, the language of which is broad enough to extend 
throughout the existence of the Government, and embrace all 
territory belonging to the United States throughout all time, 
and the purposes and objects of which apply to all territory of 
the United States, and narrow it down to territory belonging 
to the United States ·when the Constitution 'vas framed, while 
at the same time it is admitted that the Constitution contem
plated and authorized the acquisition, from time to time, of 
other and forei{)'n territory, seems to me to be an interpretation 
as inconsistent~vith the nature and purposes of the instrument, 
as jt is with its language, and I can have no hesitation in re
jecting it. 

I construe this clause, therefore, as if it had read, Congress 
shall have power to make all needful rules and regulations re
specting those tracts of country, out of the limits of the several 
States, which the United States have acquired, or may here
after acquire, by cessions, as well of the jurisdiction as of the 
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soil, so far as the soil may be the property of the party making 
the cession, at the time of making it. 

It has been urged that the words "rules and regulations" 
are not appropriate terms in which to convey authority to make 
laws for the government of the territory. 

But it must be remembered that this is a grant of power to 
the Congress-that it is therefore necessarily a grant of power 
to legislate-and, certainly, rules and regulations respecting a 
particular subject, made by the legislative power of a country, 
can be nothing but laws. Nor do the particular terms em
ployed, in my judgment, tend in any degree to restrict this 
legislative power. Power granted to a Legislature to make all 
needful rules and regulations respecting the territory, is a 
power to pass all needful laws respecting it. 

The word regulate, or regulation, is several times used in the 
Constitution. It is used in the fourth section of the first article 
to describe those laws of' the States which prescribe the times, 
places, and manner, of choosing Senators and Representatives; 
in the second section of the fourth article, to designate the 
legislative action of a State on the subject of fugitives from 
service, having a very close relation to the matter of our present 
inquiry; in the second section of the third article, to empower 
Congress to fix the extent of the appellate jurisdiction of this 
court; and, finally, in the eighth section of the first article are 
the words, "Congress shall have power to regulate commerce." 

It is unnecessary to describe the body of legislation which 
has been enacted under this grant of power; ~its variety and 
extent are well known. But it may be mentioned, in passing, 
that under this power to regulate commerce, Congress has 
enacted a great system of municipal laws, and extended it over 
the vessels and crews of the United States on the high seas 
and in foreign ports, and even over citizens of the United 
States resident in China; and has established judicatures, with 
power to inflict even capital punishment within that country. 

If, then, this clause does contain a power to legislate 
respecting the territory, what are the limits of that power? 

To this I answer, that, in common with all the other 
legislative powers of Congress, it finds limits in the express 
prohibitions on Congress not to do certain things; that, in the 
exercise of the legislative power, Congress cannot pass an ex 
post facto law or bill of attainder; and so in respect to each 
of the other prohibitions contained in the Constitution. 

Besides this, the rules and regulations must be needful. 
But undoubtedly the question whether a particular rule or 
regulation be needful, must be finally determined by Congress 
itself. Whether a law be needful, is a legislative or political, 
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not a judicial, question. Whatever Congress deems needful 
jg so, under the grant of power. · 

Nor am I aware that it has ever been questioned that laws 
providing for the temporary government of the settlers on the 
public lands are needful, not Qnly to prepare them for admission 

· to the Union as States, but even to enable the United States 
to dispose of the lands. 

"'Without government and social order, there can be no 
property; for without law, its ownership, its use, and the 
power of disposing of it, cease to exist, in the sense in which 
those words are used and understood in all civilized States. 

Since, then, this· power was manifestly conferred to enable 
the United States to dispose of its public lands to settlers, and 

- to admit them into the Union as States, when in the judgment 
of Congress they should be fitted therefor, since these . were 
the needs provided for, since it is confessed that Government 
is indispensable to provide for those needs, and the power 
is, to make all needful rules and regulations respecting the 
territory, I cannot doubt that this is a power to govern the 
inhabitants of the territory, by such laws as Congress deems 
needful, until they obtain admission as States. 

·whether they should be thus governed solely by laws 
enacted by Congress, or partly by laws enacted by legislative 
power conferred by Congress, jg one of those questions which 
depend on the judgment of Congress-a question which of 
these is needful. 

But it is insisted, that whatever other powers Congress may 
have respecting the territory of the United States, the subject 
of negro slavery forms an exception. 

The Constitution declares that Congress shall have power 
to make "all needful rules and regulations" respecting the 
territory belonging to the United States. 

The assertion is, though the Constitution says all, it does 
not mean all-thouO'h it says all, without qualification, it 
means all except such as allow or prohibit slavery. It cannot 
be doubted that it is incumbent on those who would thus 
introduce ~n exception not found in the language of the 
instrument, to exhibit some solid and satisfactory reason, 
drawn from the subject-matter or the purpose~ ~nd objects 
of the clause, the context, or from other prov1s1ons of the 
Constitution, showing that the words employed in this clause 
are not to be understood according to their clear, plain, and 
natural signification. 

The subject-matter is the territory of the United States 
out of the limits of every State, and consequently under the 
exclusive power of the people of the United States. Their 
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\vill respecting it, manifested in the Constitution, can be 
subject to no restriction. The purposes and objects of the 
clause were the enactment of laws concerning the disposal of 
the public lands, and the temporary government of the settlers 
thereon until new States should. be formed. It will not be 
questioned that, when the Constitution of the United States 
was framed and adopted, the allowance and the prohibition of 
negro slavery were recognised subjects of municipal legisla
tion; every State had in some measure acted thereon; and 
the only legislative act concerning the territory-the ordinance 
of 1787, which had then so recently been passed-contained a 
prohibition of slavery. The purpose and object of the clause 
being to enable Congress to provide a body of municipal law 
for the government of the settlers, the allowance or the prohi
bition of slavery comes within the known and recognised scope 
of that purpose and object. · 

There is nothing in the context which qualifies the grant of 
power. The re~ulations must be "respecting the territory.'' 
An enactment that slavery may or may not exist there, is a 
regulation respecting the territory. Regulations must be 
needful; but it is necessarily left to the legislative discretion 
to determine whether a law be needful. No other clause of 
the Constitution has been referred to at the bar, or bas ·been 
seen hy me, which imposes any restriction or makes any 
exception concerning the power of Congress to allow or pro
hibit slavery in the territory belonging to the United States. 

A practical construction, nearly contemporaneous with the 
adoption of the Constitution, and continued by repeated 
instances through a long series of years, may always influence; 
and in doubtful cases should determine, the judicial mind, on 
a question of the interpretation of the Constitution. (Stuart 
v. Laird, 1 Cranch, 269; Martin v. Hunter, 1 ·wheat., 304; 
Cohens v. Virginia, 6 Wheat., 264; Prigg v. Penusylvania, 16 
Pet., 621; Cooley v. Port ·wardens, 12 How., 315.) 

In this view, I proceed briefly to examine the practical con• 
struction placed on the clause now in question, so far as it r~· 
spects the inclusion therein of power to permit or prohibit 
slavery in the Territories. 

It has already been stated, that after the Government of the 
United States was organized under the Constitution, the tem
porary Government of the Territory northwest of the river 
Ohio could no longer exist, save under the powers conferre~ 
on Congress hy the Constitution. ·whatever legislative, judi
cial, or executive authority should be exercir,ied therein could 
be derived only from the people of the United States under 
the Constitution. And, accordingly, an act was pa'ssed on the 

1 
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7th day of August, 17891 (1 Stat. at Large, 50,) which recites: 
"Whereas, in order that the ordinance of the United States in 
Congress assembled, for the government of the territory north
west of the river Ohio, may continue to have full effect, it is re
quired that certain provisions should be made, so as to adapt 
the same to the present Constitution of the United States." 
It then provides for the appointment by the President of all 
officers, who, by force of the ordinance, were to have been ap- · 
pointed by the Congress of the Confederation, and their corn

. mission in the manner required by the Constitution; and em
powers the Secretary of the Territory to exercise the powers 
of the Governor in case of the death or necessary absence of 
the latter. • 

Here is an explicit declaration of the will of the first Con
gress, of which fourteen members, including l\fr. Madison, had 
been members of the Convention which framed the Constitu
tion, that the ordinance, one article of which prohibited sla
very, "should continue to have full effect." Gen. Washington, 
who .signed this bill, as President, was the President of that 
Convention. 

It does not appear to me to be important, in this connection, 
that that chiuse m the ordinance which prohibited slavery was 
one of a series of articles of what is then1in termed a compact. 
The Congress of the Confederation had no power to make such 
a compact, nor to act at all on the subject; and after what hau 
been so recently said by Mr. Madison on this subject, in the' 
thirty-eighth number of the Federalist, I cannot suppose that 
he, or anv others who voted for this bill, attributed any intrin
sic effect.to what was denominated iq the ordinance a compact 
between "the original States and the people and States in the 
new territory;" there being no new States then in existence 
in the territory, with whom a compact could be made, and the 
few scattered inhabitants, unorganized into a political body, 
not being capable of becoming a party to a treaty, even if the 
Congress of the Confederation had had power to make one 
touching the government of that territory. . · · 

I consider the passage of this ]aw to have been an assertion 
by the first Congress of the power of the United States to pro
hibit slavery within this part of the territory of the United 
States; for it clearly shows that slavery was thereafter to be 
prohibited there, and it could be prohibited only by an exer
tion of the power of the United States, under the Constitution; 
no other power being capable of operating within that terri
tory after the Constitution took effect. 

On the 2d of April, 1790, (1 ~tat. at Large, 106,) the first 
Congress passed an act accepting a deed of cession by North 
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Carolina of that territory afterwards erected into the State of 
Tennessee. The fourth express condition contained in this 
deed of cession, after providing that the inhabitants of the Ter
ritory shall be temporarily governed in the same manner as 
those beyond the Ohio, is followed by these words: "Provided, 
always, that no. regulations made or to be made by Congress 
shall tend to emancipate slaves." 

This provision shows that it was then u11derstood Congress 
might make a regulation prohibiting slavery, and that Con
gress might also allow it to co11tinue to exist in the Territory; 
and accordingly, when, a few days later, Congress passed the 
act of May 20th, 1790, (1 Stat. at Large, 123,) for the govern
ment of the Territory south of the river Ohio, it provided, 
"and the Government of the Territory south of the Ohio shall 
be similar to that 11ow exercised in the Territory northwest of 
the Ohio, except so far as is otherwise provided in the condi
tions expressed in an act of Congress of the present session, 
entitled, 'An act to accept a cession of the claims of the State 
of North Carolina to a certain district of western territory.' ,. 
Under the Government thus established, slavery existed until 
the Territory became the State of Tennessee. 

On the 7th of April, 1798, (1 Stat. at Large, 649,) an act-was 
passed to establish a Government in the Mississippi Territory 
m all respects like that exercised in the Territory northwest of 
the Ohio, "excepting and excluding the last article of the ordi
nance made for the government thereof by the late Congress, 
on the 13th day of July, 1787.'' ..When the limits of this Ter
ritory had been amicably settled with Georgia, and the latter 
ceded all its claim thereto, it was one stipulation in the com
pact of cession, that the ordinance of July 13th, 1787, "shall 
in all its parts extend to the Territory contained in the present 
act of cession, that article only excepted which forbids slavery.'' 
The Government of this Territory was subsequently established 
and organized under the act of .May 10th, 1800; but so much 
of the ordinance as prohibited slavery was not put in operation 
there. , , 

Without going minutely into the details of each case, I will 
now give reference to two classes of acts, in one of which Con
gress has extended the ordinance of 1787, including the article 
prohibiting slavery, over different Territories, and thus exerted 
its power to prohibit it; in the other, Congress has erected 
Governments over Territories acquired from France and Spain, 
in which slavery already existed, but refused to apply to them 
that part of the Government under the ordinance which ex
cluded slavery. 

Of the first class are the net of May 7th, 1800, (2 Stat. at 
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Large, 58,) for the government of the Indiana Territory; the 
act of January 1lth, 1805, (2 Stat. at Large, 309,) for the govern
ment of Michigan Territory; the act of May 3d, 1809, (2 Stat. 
at Large, 514,) for the government of the Illinois Territory; 
the act of April 20th, 1836, (5 Stat. at Large, 10,) for the gov
ernment of the Territory of -Wisconsin; the act of June 12th, 
1838, for the government of the Territory of Iowa; the act of 
August 14th, 1848, for the government of the Territory of 
Oregon. To these instances should be added the act of March 
6th, 1820, (3 Stat. at Large, 548,) prohibiting slavery in the 
territory acquired from France, being northwest of Missouri, 
and north of thirty-six degrees thirty minutes north latitude. 

Of the second class, in which Congress refused to interfere 
with slavery already existin~ under the municipal law of France 
or Spain, and established Uovernments by which slavery was 
recognised and allowed, are: the act of March 26th, 1804, (2 
Stat. at Large, 283,) for the government of Louisiana; the act 
of :March 2d, 1805, (2 Stat. at Large, 322,) for the government 
of the Territory of Orleans; the act of J uue 4th, 1812, (2 Stat. 
at Large, 743,) for the government of the Missouri Territory; 
the act of March 30th, 1822, (3 Stat. at Large, 654,) for the 
government of the Territory of Florida. Here are eight dis
tinct instances, beginning with the :first Congress, and coming 

· down"to the year 1848, in which Congress has excluded slavery 
from the territory of the United States; and six distinct instan
ces in which Congress organized Governments of Territories 
by which slavery was recognised and continued, beginning also 
with the first Congress, and coming down to the year 1822. 
These acts were severally signed by seven Presidents of the 
United States, beginning with General Washington, and coming 
regularly down as far as Mr. John Quincy Adams, thus in
cluding all who were in public life when the Constitution was 
adopted. 

If the practical construction of the Constitution contempo
raneously with its going into e:ffect, by men intimately ac
quainted with its history from their personal participation in 
framing and adopting it, and continued by them through a 
long series of acts of the gravest importance, be entitled to 
weight in the judicial mind on a question of construction, it 
would seem to be difficult to resist the force of the acts above 
adverted to. 

It appears, however, from what has taken place at the bar, 
that notwithstanding the language of the Constitution, and the 
lon$ line of legislative and executive precedents under it, three 
difl:erent and opposite views are taken of th~ power of Congress 
respecting slavery in the Te_rritories. 

15 
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One is, that though Congress can make a regulation pro
hibiting slavery in a Territory, they cannot make a regulation 
allowing- it; another is, that it can neither be established nor pro
hibited by Congress, but that the people of a Territory, when 
organized by Congress, can establish or prohibit slavery; while 
the third is, that the Constitution itself secures to every citizen 
who holds slaves, under the laws of any State, the indefeasible 
right to carry them into any Territory, .and there hold them as 
property. . 

No particular clause of the Constitution has been referred to 
at the bar in support of either of these views. The first seems 
to be rested upon general considerations concerning the social 
and moral evils of slavery, its relations to republican Govern
ments, its inconsistency with the Declaration of Independence 
and with natural right. · 

The second is drawn from considerations equally general, 
concerning the right of self-government, and the nature of the 
political institutions which have been established by the people 
of the United States. 

While the third is said to rest upon the equal right of all 
citizens to go with their property upon the public domain, and 
the inequality of a regulation which would admit the property 
of some and exclude the property of other citizens; and, inas
much as slaves are chiefly held by citizens of those particular 
States where slavery is established, it is insisted that a regu
lation excluding slavery from a Territory operates, practically, 
to make an unjust discrimination between citizens of different 
States, in respect to their use and enjoyment of the territory 
of the United States. 

With the weight of either of these considerations, when pre
sented to Congress to influence its action, this court has no 
concern. One or the other may be justly entitled to guide or 
control the legislative judgment upon what is a needful regu
lation. The question here is, whether they are sufficient to 
authorize this court to insert into this clause of the Constitu
tion an exception of the exclusion or allo,vauce of slavery, not 
found therein, nor in any other part of that instrument. To 
en~raft on any instrument a substantive exception not found 
in it, must be admitted to be a matter attended with great diffi
culty. And the difficulty increases with the importance of the 
instrument, and the magnitude and complexity of the interests 
involved in its construction. To allow this to be done with 
the Constitution, upon reasons purely political, rendcrs_its ju
dicial interpretation impossible-because judicial tribunals, as 
such, cannot decide upon political considerations. Political 
reasons have not the requisite certainty to afford rules of ju· 
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ridical interpretation. They arc different in different men; 
They are different in the same men at different times. And 
when a strict interpretation of the Constitution, according to 
the fixed rules which govern the interpretation of laws, is 
abandoned, and the theoretical opinions of individuals are al
lowed to control its meaning, we have no longer a Constitution; 
we are under the government of individual men, who for the 
time being have power to declare what the Constitution is, ac
cording to their own views of 'vhat it ought to mean. \Vhen · 
such a method of interpretation of the Constitution obtains, in 
place of a republican Government, with limited and defined 
powers, we have a Government which is merely an exponent 
of the will of Congress; or what, in my opinion; would not be 
preferable, an exponent of the individual political opinions of 
the members of this court. 

If it can be shown, by anything in the Constitution itself, 
that when it confers on Congress the power to make all need
ful rules and regulations respecting the territory belonging to 
the United States, the exclusion or the allowance of slavery 
was excepted ; or if anything in the history of this provision 
tends to show that such an exception was intended by those 
who framed and adopted the Constitution to be introduced 
into it, I hold it to be my duty carefully to consider, and to 
allow just weight to such considerations in interpreting the 
positive text of the Constitution. But where the Constitution 
has said all needful rules and regulations, I must find some
thing more than theoretical reasoning to induce me ba say it 
did not mean all. · 

There have been eminent instances in this court closely 
analogous to this one, in which such an attempt to introduce 
an. exception, not found in the Constitu,tion itself, has failed 
of success. 

By the eighth section of the first article, Congress has the 
power of exclusive legislation in all cases whatsoever within 
this District. 

In the case of Loughborough v. Blake, (5 Whea., 324,) the 
question arose, whether Congress has power to impose direct 
taxes on persons and property in this District. It was insisted, 
that though the grant of power was in its terms broad enough 
to include direct taxation, it must be limited by the principle, 
that taxation and representation are inseparable. ·It would not 
be easy to fix on any political truth, better established or more 
fully.admitted in our country, than that taxation and repre
sentation must exist together. 1Ve went into the war of the 
Revolution to assert it, and it is incorporated as fundamental 
into a.JI American Governments. But however true and im



SUPREME COURT.228 

Ma. JcsrrcE Ccarrs.] Dred Scctt v. Sandford. 

portant this maxim may be, it is not necessarily of universal 
application. It was for the people of the United States, who 
ordained the Constitution, to decide whether it should or 
should not be permitted to operate within this District. Their 
decision was embodied in the words of the Constitution; and 
as that contained no such exception as would permit the maA-im 
to operate in this District, this court, interpreting that language, 

,held that the exception did not exist. 
Again, the Constitution confers on Congress power to regu

late commerce with foreign nations. Under this, Congress 
passed an act on the 22d of December, 1807, unlimited in 
duration, laying an embargo on all ships and vessels in the 
ports or within the limits and jurisdiction of the United States. 
No law of the United States ever pressed so severely upon 
particular States. Though the constitutionality of the law 
was contested with an earnestness and zeal proportioned to 
the ruinous effects which were felt from it, and though, as :Mr. 
Chief Justice Marshall has said, (9 Wbeat., 192,) "a want of 
acuteness in discovering objections to a measure to which they 
felt the most deep-rooted hostility will not be imputed to those 
who were arrayed in opposition to this," I am not aware that 
the fact that it prohibited the use of a particular species of 
property, belonging almost exclusively to citizens of a few 
States, and this indefinitely, was ever supposed to show that it 

· was unconstitutional. Something much more stringent, as a 
ground of legal judgment, was relied on-that the power to 
regulate commerce did not include the power to annihilate 
commerce. 

But the decision was, that under the power to regulate com
merce, the power of Congress over the subject was restricted 
only by those exceptions and limitations contained in the C9n
stitution; and as neither .the clause in question, which was a 
general grant of power to regulate commerce, nor any other 
clause of the Constitution, imposed any restrictions as to the 
duration of an embargo, an unlimited prohibition of the use of 
the shipping of the country was within the power of Congre~s. 
On this subject, Mr. Justice Daniel, speaking for the court m 
the case of United States v. :Marigold, (9 llow., 560,) says: 
"Congress are, by the Constitution, vested with the power 
to re,gulate commerce with foreign nations; and however, at 
periods of ll'igh excitement, an application of the terms 't!> 
regulate commerce,' such as would embrace absolute prohi
bition, may have been questioned, yet, since the passage of the 
embargo and non-intercourse hws, and the repeated judicial 
sanctions these statutes have receiyed, it can scarcely at this 
day be open to doubt, that every subject falling legitimately 
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within the sphere of commercial regulation may be partially 
or wholly excluded, when either measure shall be demanded 
by the safety or the important interests of the entire nation. 
The power once conceded, it may operate on any and every 
subject of commerce to which the legislative discretion may 
apply it." 

If power to regulate commerce extends to an indefinite pro
hibition of the use of all vessels belonging to citizens of the 
several States, and may operate, without exception, upon every"· 
subject of commerce to which the legislative discretion may 
apply it, upon what grounds can I say that power to make all 
needful rules and regulations respecting the territory of the 
United States is subject to an exception of the allowance or 
prohibition of slavery therein ? · 

While the regulation is one "respecting the territory," while 
it is, in the judgment of Congress, "a needful regulation," and 
is thus completely within the words of the grant, while no 
other clause of the Constitution can be shown, which requires 
the insertion of an exception respecting slavery, and while the 
practical construction for a period of upwards of fifty years for
bids such an exception, it would, in my opinion, violate every 
sound rule of interpretation to force that exception into the 
Constitution upon the strength of abstract political reasoning, 
which we are bound to believe the people of the United States 
thought insufficient to induce them to limit the power of Con
gress, because what they have said contains no such limita
tion. 

Before I proceed further to notice some other grounds of 
supposed objection to this power of Congress, I desire to say, 
that if it were not for my anxiety to insist upon what I deem 
a correct exposition of the Constitution, if I looked only to the 
purposes of the argument, the source of the power of Congress 
asserted in the opinion of the majority of the court l>ould an
swer those purposes equally well. For they admit that Con
gress has power to organize and govern the Territories until 
they arrive at a suitable condition for admission to the Union; 
they admit, also, that the kind of Government which shall thus 
exist should be regulated by the condition and wants of each 
Territory, and that it is necessarily committed to the discre
tion of Congress to enact such laws for that purpose as that 
discretion may dictate; and-no limit to that discretion has been 
shown, or even suggested, save those positive prohibitions to 
legislate, which are found in the Constitution . 

•I confess myself unable to perceive any difference whatever 
between my own opinion of the general extent of the power of 
Congress and the opin~on of the majority of the court, save 
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that I consider it derivable from the express language of the 
Constitution, while they hold it to be silently implied from the 
power to acquire territory. Looking at the power of Congress 
over the Territories as of the extent just described, what posi· 
tive prohibition exists in the Constitution, which restrained 
Congress from enacting- a law in 1820 to prohibit slavery north 
of thirty-six degrees thirty minutes north latitude? · 

The only one suggested is that clause in the fifth article of 
•the amendments of the Constitution which declares that no 

person shall be deprived of his life, libeity, or property, with
out due process of law. I will now proceed to examine the 
question, whether this clause is entitled to the effect thus at
tributed to it. It is necessary, first, to have a clear view of 
the nature and incidents of that particular species of property 
which is now in question. 

Slavery, being contrary to natural right, is created only by 
municipal law. This is not only plain in itself, and agreed by 
all 'tVriters on the subject, but is inferable from the Constitu
tion, and has been explicitly declared by this court. The Con
stitution refers to slaves as "persons held to service in one 
State, under the laws thereof." Nothing can more clearly de
scribe a status created by municipal law. In Prigg v. Pennsyl
vania, (10 Pet., 611,) this court said: "The state of slavery is 
deemed to be a mere municipal regulation, founded on and 
limited to the range of territorial laws." In Rankin v. Lydia, 
(2 Marsh., 12, 470,) the Supreme Court of Appeals of Ken
tucky said: "Slavery is sanctioned by the laws of this State, 
and the right to hold them under our municipal regulations is 
unquestionable. But we view this as a rio·ht existing by posi
tive law of a municipal character, witho~t foundation in the 
law of nature or the unwritten common law." I am not ac
quainted with any case or writer questioning the correctness 
of this doctrine. (See also 1 Burge, Col. and '.For. Laws, 738
741, where the authorities are collected.) 

The status of slavery is not necessarily always attended with 
the same powers on the part of the master. The master is sub
ject to the supreme power of the State, whose will controls his 
action towards his slave, and this control must be defined and 
regulated by the municipal law. In one State, as at one period 
of the Roman law, it may put the life of the slave into the hand 
of the master; others, as those of the United States, which tol· 
erate slavery, may treat the slave as a person, when the mas
ter. takes his life; while fo others, the law may reCOCTlliSe a 
right of the slave to be protected from cruel treatme~t. In 
other wor~s, th~ status of slayery embraces every condition, 
from that m which the slave is known to the law simply as a 
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chattel, with no civil rights, to that in which he is recognised 
as a person for all purposes, save the compulsory po\ver of 

·directing and receiving the fruits of his labor. ·which of these 
conditions shall attend the status of slavery, must depend ·on 
the municipal law which creates and upholds it. 

And not only must the status of slavery be created and 
measured by municipal law, but the rights, powers, and obli
gations, which grow out of that status, must be defined, pro
tected, and enforced, by such laws. The liability of the mas
ter for the torts and crimes of his slave, and of third persons 
for assaulting or injuring or harboring or kidnapping him, 
the forms and modes of emancipation and sale, their subjec
tion to the debts of the master, succession by death of the mas
ter, suits for freedom, the capacity of the slave to be party to a 
suit, or to be a witness, with such police regulations as have 
existed in all ~ivilized States where slavery has been tolerated, 
are among the subjects upon which municipal legislation be
comes necessary when slavery is introduced. 

Is it conceivable that the Constitution has conferred the 
right on every citizen to become a resident on the territory 
of the United States with his slaves, and there to hol<l them 
as such, but has neither made nor provided for any municipal 
regulations which are essential to the existence of slavery? 

Is it not more rational to conclude that they who framed 
and adopted the Constitution were aware that persons held to 
service under the laws of a State are property only' to the 
extent and under the conditions fixed by those laws; that they 
must cease to be available as property, when their owners 
voluntarily place them permanently within another jurisdic
tion, where no municipal laws on the subject of slavery exist; 
and that, being aware of these principles, and having said 
nothing to interfere with or displace them, or to compel 
Congress to legislate in any particular manner on the subject, 
and having empo\vered Congress to make all needful rules 
and regulations respectin$ the territory of the United States, 
it was their intention to leave to the discretion of Congress 
what regulations, if any, should be made concerning slavery 
therein? .Moreover, if the right exists, what are its limits, 

· and what are its conditions? If citizens of the United States 
have the right to take their slaves to a Territory, and hold 
them -there as slaves, without regard to the laws of the Terri
tory, I suppose this right is not to be restricted to the citizens 
of slaveholding States. A citizen of a State which does not 
tolerate slavery can hardly be denied the power of doing the 
same thing. And what law of slavery does either take with 
him to the Territory? If it be said to be those laws respecting 
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slavery which existed in the particular State from which each 
slave last came, what an anomaly is this? ..Where else can we 
find, under the law of any civilized country, the power to 
introduce and permanently continue diverse systems of foreign 
municipal law, for holding persons in slavery? I say, not 
merely to introduce, but permanently to continue, these anom
alies. For the offspring of the female must be governed by 
the foreign municipal laws to which the mother was subject; 
and when any slave is sold or passes by succession on the 
death of the owner, there must pass with him, by a species of 
subrogation, and as a kind of unknown jus in re, the foreign 
municipal laws which constituted, regulated, and preserved, 
the swtus of the slave before his exportation. Whatever theo
retical importance may be now. supposed to belong to the 
maintenance of such a right, I feel a perfect conviction that it 
would, if ever tried, prove to be as impracticable in fact, as it 
is, in my judgment, monstrous in theory. 

I consider the assumption which lies at the basis of this 
theory to be unsound; not in its just sense, and when properly 
understood, but in the sense which has been attached to it. 
That assumption is, that the territory ceded by France was 
acquired for the equal benefit of all the citizens of the United 
States. I agree to the position. But it was acquired for their 
benefit in their collective, not their individual, capacities. 
It was acquired for their benefit, as an organiz.cd political 
society, subsisting as "the people of the United States," under 
the Constitution of the United States; to be administered 
justly and impartially, and as nearly as possible for the equal 
benefit of every individual citizen, accordin~ to the best judg
ment and discretion of the Congress; to w11ose power, as the 

, Legislature of the nation which acquired it, the people of the 
United States have committed its administration. ·whatever 
individual claims may Le founded on local circumstances, or 
sectional differences of conclition, cannot, in my opinion, ha 
recognised in this court, without arrogatin()' to the judicial 
branch of the Government powers not com~itted to it; and 
which, with all the unaffected respect I feel for it, when acting 
in its proper sphere, I do not think it :fitted to wield. 

Nor, in my judgment, will the position, that a prohibition· 
to bring slaves into a Territory deprives anv one of his 
pr?perty without due process of law, bear examination. 

It must be remembered that this restriction on the legisl~ 
tive power is not peculiar to the Constitution of the United 
States_; it was borrowed from Jlfagna Gharta; was brought to 
Amenca by our ancestors, as part of their inherited liberties, 
nnd has existed in all the States, usually in the very words of 

http:organiz.cd
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the great charter. It existed in every political community in 
America in 1787, when the ordinance prohibiting slavery north 
and west of the Ohio was passed. ' 

And if a prohibition of slavery in a Territory in 1820 violated 
this principle of JJiagna Charta, the ordinance of 1787 also 
violated it; and what power had, I do not say the Congress 
of tho Confederation alone, but the Legislature of Virginia, 
or the Legislature of any or all the States of the Confederacy, 
to consent to such a violation? The people of the States had 
conferred no such power. I think I may at least say, if the 
Congress did then violate llfagna Charla by the ordinance, no 
one discovered that violation. Besides, if the prohibition upon 
all persons, citizens as well as others, to bring slaves into a 
Territory, and a declaration that if brought they shall be free, 
deprives citizens of their property without due process of law, 
what shall we say of the legislation of many of the slavehold
ing States which have enacted the same prohibition? As early 
as October, 1778, a law was passed in Virginia, that thereafter 
no slave should be imported into that Commonwealth by sea 
or by land, and that every slave who should be imported 
should become free. A citizen of Virginia purchased in .Mary
land a slave who belonged to another citizen of Virginia, and 
removed with the slave to Virginia. The slave •sued for her 
freedom, and recovered it; as may be seen in Wilson v. Isabel, 
(5 Call's R., 425.) See also Hunter v. Hulsher, (1LeiO"h,172;) 
and a similar law has been recognised as valid in l\Iaryland, 
in Stewart v. Oaks, (5 Har. and John., 107.) I am not aware 
that such laws, though they exist in many States, were ever 
supposed to be in conflict with the principle of JIIagna Charla 
jncorporated into the State Constitutions. It was certainly 
understood by the Convention which framed the Constitution, 
and has been so understood ever since, that, under the power 
to regulate commerce, Congress could prohibit the importation 
of slaves; and the exercise of the power was restrained till 
1808. A citizen of the United States owns slaves in Cuba, 
and brings them to the United States, where they are set free 
by the legislation of Congress. Does this legislation deprive 
him of his property without due process of law? If so, what 
becomes of the laws prohibiting the slave trade? If not, how 
can a similar regulation respecting a Territory violate the filth 
amendment of the Constitution? 

Some reliance was placed by the defendant's counsel upon 
the fact that the prohibition of slavery in this territory was in 
the words, "that slavery, &c., shall be and is hereby Jorem~r 
prohibited." But the insertion of the word Jorei:er can have 
no legal effect. Every enactment not expressly limited in its 
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duration continues in force until repealed or abrogated by 
some competent power, and the use of the word "forever" 
can give to the law no more durable operation. The argu
ment is, that Congress cannot so legislate as to bind the future 
States formed out of the territory, and that in this instance it 
has attempted to do so. Of the political reasons which may 
have induced the Congress to use these words, and which, 
caused them to expect that subsequent Legislatures \rnuld 
conform their action to the theu general opinion of the coun
try that it ought to be permanent, this court can take no 
cognizance. 

However fit such considerations are to control the action of 
Congress, and however reluctant a statesman may be to dis
turb what has been settled, every law made by Congress may 
be repealed, and, saving private rights, and public rights gained 
by States, its repeal is subject to the absolute will of the same 
power which enacted it. If Congress had enacted that the 
crime of murder, committed in this Indian Territory, north of 
thirty-six degrees thirty minutes, by or on any white man, 
should forever be punishable with death, it would seem .to me 
an insufficient objection to an indictment, found while it was 
a Territory, that at some future day States might exist there, 
and so the law was invalid, because, by its terms, it was to 
continue in force forever. Such an oltlection rests upon a 
misapprehension of the province and power of courts respect
ing the constitutionality of laws enacted by the Legislature. · 

If the Constitution prescribe one rule, and the law another 
and different rule, it is the duty of courts to declare that 
the Constitution, and not the law, governs the case before 
them for judgment. If the law include no case save those for 
which the Constitution has furnished a di:flerent rule, or no 
case which the Legislature h~s the power to govern, then the 
law can have no operation. If it includes cases which the 
Legislature has power to govern, and concerning which the 
Constitution does not prescribe a different rule, the law g?v
erns those cases, though it may, in its terms, attempt to m
clude others, on which it cannot operate. In other words, 
this court cannot declare void an act of Congress which con
stitutionally embraces some cases, though other cases, within 
its terms, are beyond the control of Congress, or beyond the 
reach of that particular law. If, therefore, Congress had 
power to make a law excluding slavery from this territory 
while under the exclusive power of the United States, the 
use of the word "forever" does not invalidate the law, so 
long as Congress has the exclusive legislative power in the 
terntory. . . 
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But it is .further insiRted that the treaty of 1803, between 
the United States and France, by 'vhich this territory was 
acquired, has so restrained the constitutional powers of Con
gress, that it cannot, by law, prohibit the introduction of 
slavery into that part of this territory north :ind west of Mis
souri, and north of thirty-six degrees thirty minutes north 
la,titude. 

By a treaty with a foreign nation, the United States may 
rightfully stipulate that the Congress ,..,m or will not exercise 
its legi1dative power in some particular manner, on some par
ticular. subject. Such promises, when made, should be volun
tarily kept, with the most scrupulous good faith. But that a 
treaty with a foreign nation can deprive the Congress of any 
part of the legislative power conferred by the people, so that 
it no longer can legislate as it was empowered by the Consti
tution to do, I more than doubt. 

The powers of the Government do and must remain unim
paired. The responsibility of the' Goverument to a foreign 
nation, for the exercise of those powers, is quite another mat
ter. That responsibility is to be met, and justified to the for
eign nation, according to the requirements of the rules of 
public law; but never upon the assumption that the United 
States had parted with or restricted any power of acting ac
cording to its own free will, governed solely by its own appre
ciation of its duty. 

The second section of the fou'rth article is, "This Constitu
tion, and the laws of the United States which shall be made in 
pursuance thereof, and all treaties made or which shall be 
made under the authority of the United States, shall be the 
supreme law of the land." This has made treaties part of our 
municipal law; but it has not assigned to them any particular 
degree of authority, nor declared that laws so enacted shall be 
irrepealable. No supremacy is assigned to treaties ovt:r acts 
of Congress. That they are not perpetual,· and must be in 
some way repealable, all will agree. 

If the President and the Senate alone possess the power to 
repeal or modify a law found in a treaty, inasmuch as they 
can change or abrogate one treaty only by making another in
consistent with the :first, the Government of the United States 
could not act at all, to that effect, without the consent of some 
foreign Government. I do not consider, I am not aware it has 
ever been considered, that the Constitution has placed our 
country in this helpless condition. The action of Congress in 
repealing the <treaties with France by the act of July 7th, 1798, 
(1 Stat. at Large, 578,) was in conformity with these views. 
In the case ofTaylor et al. v. Morton, (2 Curtis's Cir. Ct. R., 
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454,) I had occasion to consider this subject, and I adhere to 
the views there expressed. 

If, therefore, it were admitted that the treaty between the 
United States and France did contain an express stipulation 
that the United States would not exclude slavery from so 
much of the ceded territory as is now in question, this court 
could not declare that an act of Congress excluding it was 
void by force of the treaty. ·whether or no a case existed 
sufficient to justify a refusal to execute such a stipulation, 
would not be a judicial, but a political and legislative question, 
wholly beyond the authority of this court to try and determine. 
It would belong to diplomacy and legislation, and not to the 
administration of existing laws. Such a stipulation in a treaty, 
to legislate or not to legislate in a particular way, has been re
peatedly held in this court to address itself to the political or 
the legislative po,ver, by whose action thereon this court is 
bound. (Foster v. Nicolson, 2 Peters, 314; Garcia v. Lee, 12 
Peters, 519.) 

But, in my judgment, this treaty contains no stipulation in 
any manner affecting the action of the United States respecting 
the territory in question. Before examining the language of 
the treaty, it is material to bear in mind that· the part of the 
ceded territQry lying north of thirty-six degrees thirty minutes, 
and west and north of the present State of Missouri, was then 
a wilderness, uninhabited save by savages, whose possessory 
title had not then been extinguished. 

It is impossible for me to conceive on what ground France 
could have advanced a claim, or could have desired to advance 
a claim, to restrain the United States from making any r:iles 
and reguJations. respecting this territory, which the Um'.ed 
States might thmk fit to make; and still less can I conceive 
of any reason which would have induced the United States to 
yield to s:ich a claim. It was to be expected that. F:an_ce 
would desire to make the change of sovereignty and JUnsd1c
tion as little burdensome as possible to the then inhabita!1~s 
of Louisiana, and might well exhibit even an anxious solici
tude to protect their property and persons, and secure to them 
and their posterity their religious and political rights; and the 
United States, as a just Government, might readily accede to 
all proper stipulations respecting those who were about to 
'have their allegiance transferred. But what interest France 
could have in uninhabited territory, which, in the language of 
the treaty, was to be transferred "forever, and in full sover
eignty," to the United States, or how the United States could 
consent to allow a foreign nation to interfere in its purely 
internal affairs, in which that foreign nation had no concern 
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whatever, is difficult for me to conjecture. In my jud!!ment 
this treaty contains nothing of the kind. 

0 
' 

The third article is supposed to have a bearing on the ques
tion. It is as follows: "The inhabitants of the ceded territory 
shall be incorporated in the Union of the United States, and 
admitted as soon as possible, according to the principles of the 
Federal Constitution, to the enjoyment of all the rights, advan
tages, and immunities, of citizens of the Uhited States; and in 
the mean time they shall be maintained and protected in the 
enjoyment of their liberty, property, and the religion they pro
fess." 

There are two views of this article, each of which, I think, 
decisively shows that it was not intended to restrain the Con
gress from excluding slavery from that part of the ceded terri
tory then uninhabited. Tho first is, that, manifestly, its sole. 
object was to protect individual rights of the then inhabitants 
of the territory. They are to be "maintained and protected 
in the free enjoyment of their liberty, property, and the re
ligion they profess." But this article does not secure to them 
the right to go upon the public domain coded by the treaty, 
either with or without their slaves. Tho right or power of 
doing this did not exist before or at the time the treaty was 
made. The French and Spanish Governments while they 
held the country, as well as the United States when they ac
quired it, always exercised the undoubted right of excluding 
inhabitants from the Indian country, and of determining when 
and on what conditions it should be opened to settlers. And 
a stipulation, that the then inhabitants of Louisiana should be 
protected in their property, can have no reference to their use 
of that property, where they had no right, under the treaty, to 
go with it, save at the will of the United States. If one who 
was an inhabitant of Louisiana at the time of the treaty had 
afterwards taken property then owned by him, consisting of 
fire-ar.l)J.s, ammunition, and spirits, and had gone into the In
dian country north of thirty-six degrees thirty minutes, to sell 
them to the Indians, all must agree the third article of the 
treaty would not have protected ~him from indictment under 
the act of Co1wress of March 30, 1802, (2 Stat. at Large, 139,) 
adopted and e~tended to this territory by the act of March 26, 
1804, (2 Stat. at Larg?, 283.) . . . . • 

Besides, whatever rights were secured were md1v1dual rights. 
If Congress should pass any law which violated such rights of 
any individual, and those rights ·were of such a character a~ 
not to be '\Yithin the lawful control of Congress under the 
Constitution, that individual could'. complain, and the act ot 
Congress, as to such rights of his, would be i.noperative; but it 
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would he valid and operative as to all other persons, whose in
dividual rights did not come under the pi:otection of the treaty. 
And inasmuch as it does not appear that any inhabitant of 
Louisiana, whose rights were secured by treaty, had been in
jured, it would be wholly inadmissible for this court to assume, 
first, that one or more such cases may have existed; and, sec
ond, that if any did exist, the entire law was void-not only as 
to those cases, if an)·, in which it could not rightfully operate, 
but as to all others, wholly unconnected with the treaty, in 
which such law could rightfully operate. 

But it is quite unnecessary, in my opinion, to pursue this 
inquiry further, because it clearly appears from the language 
of the article, and it has been decided by this court, that the 
stip.ulation was temporary, and ceased to have ·any effect when 
the then inhabitants of the Territory·of Louisiana, in whose 
behalf the stipulation was made, were incorporated into the 
Union. 

In the cases of New Orleans v. De Armas et al., (9 Peters, 
223,) the question was, whether a title to property, which ex
isted at the date of the treaty, continued to be protected by 
the treaty after the State of Louisiana was admitted to the 
Union. The third article of the treaty was relied on. :Mr. 
Chief Justice Marshall said: "This article obviomily contem
plates two objects. One, that Louisiana shall be admitted into 
the Union as soon as possible, on an equal footing with the 
other States; and the other, that, till such admission, the in
habitants of the ceded territory shall be protected in the free 
enjoyment of their liberty, property, and religion. Had any 
one of these rights been violated while these stipulations con
tinued in force, the individual supposing himself to be injured 
might have brought his case into this court, under the twenty
fifth section, of the judicial act. .But this stipulation ceased to 
0perate when Louisiana became a member of the Union, and 
its inhabitants were "admitted to the enjoyment of all. the 
rights, advantages, and immunities, of citizens of the United 
States." 

The cases of Chouteau v. }.forguerita, (12 Peters, 507,) ap.d 
Permoli v. New Orleans, (3 Ilow., 589,) are in conformity with 
thiR view of the treaty. 

To convert this temporary stipulation of the treaty, in be
half of French Tmbjccts who then inhabited a small portion of 
Louisiana, into a permanent restriction upon the lower of 
Congress to regulate territory then uninhabited, an to assert 
that it not only restrains Congress from affecting the rights of 
property of the then inhabitants, but enabled them and all 
other citizens of the United States to go into any part of the 
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ceded territory with their slaves, and hold them there, is a'con-· 
struction of this treaty so opposed to its natural meauing, and 


· so far beyond its subject-matter and the evident design of the 

parties, that I cannot assent to it. In my opinion, this treaty 

has no bearing on the present question. 

For these reasons, I am of opinion that so much of the eev
eral acts of Con~ress as prohibited slavery and involuntary ser
vitude within that part of the Territory' of "Wisconsin ]yin&" 
north of thirty-six degrees thirty minutes north latitude, and 
west of the river Mississippi, were constitutional and valid 
laws. 

I have expressed my opinion, and the reasons therefor, at 
far greater length than I could have wished, upon the differ
ent questions on which I have found it necessary to pass, to 
arrive at a judgment on the case at bar. These questions are 
numerous, and the grave importance of some of them required 
me to exhibit fully the grounds of my opinion. I have touch
ed no question which, in the view I have taken, it was not ab
solutely necessary for me to pass upon, to ascertain whether 
the judgment of the Circuit Court should stand or be reversed. 
I have avoided no question on which the validity of that judg
ment depends. To have done either more or less, would have 
been inconsistent with my views of my duty. 

In my opinion, the judgment of the Circuit Court should be 
reversed, and the cause remanded for a new trial. 
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PREFACE. 

The undersigned having made a full and minute report of the 
following trials, and of the arguments of counsel, and the charge of 
the judge, has been persuaded to publish the same as furnishing 
matters of great interest not only to the profession, but to the public 
at large. The evidence has been abridged, and being substantially 
the same on both trials, it is presented but once; so the arguments 
of counsel are presented but once, although all of the counsel, 
except Col. DeTreville, (who was called away after the first trial,) 
addressed the jury on each case. 

The object of the publication is not pecuniary profit, (for the sale 
of the pamphlet will scarcely pay the expenses,) but rather to pre
sent an interesting and valuable report of trials which ex.cited deep 
and wide-spread interest. 

J. WOODRUFF. 





THE ECHO CASE. 

CHARLESTON, April 12, 1859. 
The cases of the prisoners taken on board the brig Echo, charged 

with the crime of piracy, for a violation of the laws of the United 
States in suppression of the foreign slave trade, came on for trial 
in the Circuit Court of the Unit-ed St.ates. Their Honors Judges 
Wayne and ·'lagrath, Circuit District Judges, presiding. 

'l'hese prisoners have been included in two indictments. The 
names of the ten prisoners, first tried, were as follows : 

R T. Bates, Alexander Rogers, Archibald Scott, William Henrys, 
George P. Aken, John E. Copel!, John Pasco, Vital De Miranda, 
Jose Gunzales Lima, Antonio l\lilanovich. For the State appeared 
James Conner, Esq., District Attorney; and, for the prisoners, L. 
,V. Spratt and R. De'freville, Esqs., of Charleston, and Maxcy 
Gregg, Esq., of Columbia. l\lr. Bellinger, of Columbia, joined the 
defence on the <iccond day of the first trial. 

The prisoners claimed the privile!!e of severing in their chal
lenges, which extended the right of challenge, in the aggregate, to 
two hundred, each being entitled to twenty. This right they did 
not seem inclined to exercise to its full extent, but found it neces
sary to challenge only fifty one, when the jury was made up. This 
consists of the following gentlemen : 

A. F. Browning, Foreman; V. Stanton, C. F. Stoney, Thos. L. 
Rogers, C. W. Getty, W. H. Whilden, J. P. LaBorde, Wm. Honan, 
Benj. Lucas, A. J. Cunningham, A. L. Tobias, W. W. Wilbur. 

The indictment as it was read to the jury, consists of nine counts, 
the first charging that the prisoners, on a foreign shore, to wit, 
Af~ica, did receive three hundred negroes not held to service in the 
United States, with intent to make tliem slaves. The second was to 
the like effect, only differing as to the ownership of the vessel. The 
third and fourth were to the effect that, on the high seas, they did 
detain three hundred neg-roes. Other counts were to the effect that 
they did aid and abet in securing and detaining. The Act of Con
gress is set forth in .Mr. Bellin"'er's ar"ument-and the indictment 
is also set forth by Mr. B., who~dopted so much of Judge Wa}'ne's 
charge to the Grand Jury. 

l\1 r. C.mner, District Attorney, sketched very briefly the laws 
under which it was proposed to punish the prisoners. In the course 
of his remarks upon this subject., however, l\e stated that the ques
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tion of its constitutionality had been fully and conclusively deter
mined. He stated briefly, also, the main facts which it was proposed 
to establish, and then called Lieut. C. C. Carpenter, of the United 
States brig Dolphin. 

The counsel for the prisoners objected to the competency of the 
captors as witnesses, upon the ground of interest; first, that they 
were entitled to a share of the prize money; and next, that they· 
were interested in securing a conviction as security against prosecu
tion. The objections were overruled. 

April 13. 
At the opening of the Court, Lieutenant Carpenter proceeded 

with his testimony. He stated that the anchor swinging at the bow 
was the only preparation for landing that he observed when he 
boarded the Echo. l\Jany of the negroes were suffering from vari
ous diseases, and the vessel was filthy to the la~t degree. 

The model of the Echo, which was made by order of the Court, 
was here shown, and the uses of its several apartments explained to 
the jury. '.!.'his little craft is a Jae simile of the slaver brig, reduced 
in dimensions on the scale of four feet to the inch. It. contains 
two slave decks unrler the main deck, one forward and the other aft. 
The latter was occupied by the females and some of the younger 
boys, and the former was appropriated to the males. Below the 
slave deck water-casks and prov•sions were kept. 

There were brands on the backs and shoulders of the negroes, by 
which they could be designated by their owners. Henrys, one of 
the prisoners, stated be owned one of them, and pointed him out. 
Henreys also mentioned that the vessel was from Africa, and had 
been out forty-three or forty-four days, and that they had made sig
nals for landing the negroes at Key Verde that afternoon. There were 
three hundred and twenty negroes on board the Echo at tbe time of 
the capture; when she sailed from Africa the number amounted to 
four hundred and fifty. On the passage of the Echo to Charleston 
the deaths averaged three a day. 

John Monahan was sworn. He was cockswain of the Dolphin. 
Ile was ordered to search the vessel, and found a white flag with a 
black cross, and a loaded revolver. The name "Putnam, New 
Orleans," painted in white letters on the ~tern of the brig, had been 
painted over with a coat of black paint; and the word "Echo': 
was painted on a board nailed on the stern, above the rudder. The 
hulk of the negroes were crowded together on the slave deck; the8e 
in the hatchway were exposed to all weathers. Just before the 
:<eizure, he saw two lighters standing for sea, after they headed for 
the land. 

The Distric>t Attorney proved the ownerRhip of the Echo by Capt. 
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Townsend, b·: ;\Ir. S. Duplessis, who testified to the genuineness of 
a bill of sak by whid1 that vessel was transferred from J. J. Fer
llalldez tn Tuw11~1!lld. 

ltn,sell Claff tl'slified tliat E.·C. Tom1scnd was a natirn of Pro
Yide11ce, IL I., a11d that he had 1uarried and resided there. lly 
re(1uest of the Distril:t Attorney uf l\hode Islaud, he visited Town
seud while in jail in Boston, a11J reeog11izeJ him. 

J. W. Hinks prnvcd the shipping articles, anJ the crew fo;t and 
the certificate uf reµ·istry of the l'ntti:1111. 

{'apt. J. N. ;\laffitt, l'omlllander of the United States brig 
Dolpliin, was the next witness exa1nined. After nanati11g the 
hisc,ry o the c:1ptu1e. he described the co11Jitiou of the vessel and 
her living frei,:!ht as shocking aud <kplnrable. The whole crew of 
the Echo was se11t back to that vc~sel, with the cxceptiou of Town
sc11d and two lllen who were siek with African fever. Ile thought 
it pr•uknt to retain T(1\Vl1scnd on the Dolp:1in, because l1is int~lli
gence a1Hl reek less air led him tu fear he 11:iµ:ht pro1·e truuLlcs(Jme. 
These he touk tu Key \Yc~t, and arter exerting his utrnoi't to ha\'e 
them sent to this port, in1per;1tivc orJcrs frurn \Y<Jshington obliged 
him to leave t.he1u there. The slanr was sent to Charleston because 
he knew there were sever;1] plaees wlwre they could be condort:1bly 
ludµ:e•l, aud c~1w<:ially on ac<:uunt d the f;1(;ilities for telegraphic 
co:11;11u11ic:it.i11n between this place :rnd \Ya~l1ing:ton. 

Or. Bruw11, s1Vi:;eun of the Dolphin, gave tcsti111uny to the follow
ing fa<.:ts: lie \V(S on b"ard the Echo with (}:pt. ;\Jaf!itt the clay 
:irterthc captun.,abont.sel'c11u'clock in the 111orning; the YC'>':"clw<1s 
exceedi11dy filthy; the 11eµ:roes were from fiye to twenty.five )('Hrs 
old; they were e111:1ciated and haµ:g1rd, a11J 111n11y of then! were 
afliictd with dis"ascs of the eye and t' e skin, and d_yscnt::ry; they 
were ~uffering fro:u want of fooJ, :rnd dc1·(nir.:(l ravc11ou~ly the bis
cuits that were throw 1 to tlw:n; the isick and the well were mingled 
tlldi•criminately together on the r'.cck. Ile advised Capt. :'ilat1itt. to 
lea\'c tile f'iek 111cn they harl t.ike:1 t'rn111 tlie Ed10 at Key \Ve~t, 
bJeau~e he belie1'ed they w,rnltl certainly dit~ on the voyaµ:c to New 
!ork, and Qecau~e he was apprehenSil'C they might COllllllUllicate 
their disease to the crew of the Dolphin. 011 the poop deck of ~he 
Echo he fuund t wu boxes of 1110die,d stores, but there were no hos
pital <(rranµ·e11ient on that vessel. 

Lieut, Carpe11tcr was called agnin, and proved two charts found 
on bu:trd the Eeho. On these charts was traced a continuous line 

. of that VC8sel's •Jourse from the coa8t of Africa to ihc p0iut of her 
capture. 

The testi111ony closcJ on th.e part of the State. .The counsel for 
the defe11ce gave n11tice that if they concluded to dispcrnse with 
te~ti11wny, tlu·y w<1ul1 be prepared to proceed with the argument 
at 10 o'clock. 

2 
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APRIL 14. 
The Court met pursuant to adjournment. The Di•trict Attorney, 

Mr. Conner, offered as a witness Dr. Lockwood. This ga\'C rise to 
nn argu11;ent between .Messrs. Spratt an<l De'freville, on the one 
side, aud James Conner, Esq., United States District Attorney, on 
the other. This was as to the propriety of introducing a medical 
witness after the announcement th,tt the testimony ou both sides 
had closed. The objection of counsel for defenee was o\·erruled, 
and Dr. Lockwood w,1s called to testify to his knowledge of the con
dit.ion of the Africans at the time they were placed under his charge. 
Ile was proceeding with l1is teHimuny when Mr. Spratt again ob
jected. Ile contended that the crmdition of the negroes was not a 
point in issue, the charg~ of the indictn1eut beiug that the negroes 
were rceei\·ed 011 briard with intent to make them slaves. 

If the Court was willing to open for discussion the merits of the 
slave trade, the counsel were prepared to show, that in tran;porta
t1on it was characte:·ized by a~ 111any instances of good treatment as 
that of any people on earth and frorn any quarter. 

The Court dceidcd that, as the testiuwny sou,2;ht for was not to 
fl1ow that the men were cruel, or us leading facts, but as evidence 
connected with other facts already before the Court, it was ad111issi
ble. Dr. Lockwood then went 011 to describe the conditicn of the 
negroes as very deplorable. The majority of them, he said, were 
sick, and with various di~eases. They were affected with diarrhrea, 
dysentery, itch, a:ld chiefly opthalu1ia and bow JI affection;;. Their 
condJtiou, in point of physical stren)!th, was very 1uuch enfrebled, 
and this was the case of the whole ship's eaq.ro of them. lie was 
in charge of them three months. The number of deaths during 
thnt time were thirty.five. ('fhe testimony in the case here closed.) 

l\lr. DeTreville, on the part of defence, Rtated that, upon consul
tation toget.lwr, counsel had come to the conclusion to rest the point 
of the case upon argument and arf!U1J1ent only, and announced that 
:Maxcy Greg'g, Es1h of Colulllbia, would open the argument. 

The argu111cnt then com111enccd and counsel addressed the Court 
and jury 'in the order indicated. 

On the second trial, in the United States Circuit Court, the case 
of the Echo, Jud)!eS Wayne and i\lagrath presiding. The six 
remaining prisoners apprehended on board the Echo, by the United 
States bri~ D.1lphin-Antonio DeAlmeyda, Jose DeCost,·, John 
Barber, Thomas Jose, Do111iuico DcLaPhcne and Jose Francisco
were put upon their trial yesterday, charged with piracy and riola
tion of the Act of 18:!0, airainst the slave trade. 

James Conner. Esq., District Attorney, appeared for the rnitcd 
Stat.es;-- ;\laxcy Gregg and Edmund Bellinger, Esqs., of Columbia, 
and L. W. ~pr tt, Esq, of Charleston, :ippeared fur the def, nee. 

The following compose the jury: Jacob Small, Foreman; W. 
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Withers, A. J. Rutjcs, J. l\forello, J. C. Simons, II. Y. Smyzer, 
A. F. Browning, V. 8tanto11, S. P. LaBcrde, W. II. Whilden, 1'. 
L. Rodgers and \Vm. I:onan. 

Seve~-al interestiug qu~stions arose. The District Attorney, 1'Ir. 
Conner, challenged for cause thuse who decided the former case. 
Mr. Bellinger, fur the defence, contented that the jurymen were 
competent. It did not appear that the case was the satue. It did 
not appear on what ground the former jury had decided. If thl'se 
jurymen were excluded on the ground tLat the case was the same, 
then no further evidence could be offered. 

The Court decided, that the fact that these jurymen had decided 
the former case, was not sufficient itself to exclude them, and sug
gested that the proper course would be fur the District Atturnc>y to 
direct that these jurymen should stand aside for the prcscut. '1 his 
was done. After the panel was ex hau:-ted, l\1 r. Belliuger lllO\'ed 
that recurrence be hal to the jurymen who had be :n directed to 
stand aside. Thereupon, l\Ir. A. F. Browning, who had been fore
man of the former jury, was called, and the District Attorney pro
posed to ask l\lr. Browning if he had not formed or expressed an 
opinion in this particular case. Mr. Bellinger objected, and argued 
at considerable length, that such a question was not admissible, and 
he cited the United States vx. W oudruff, 4 l\lcLean, ~ V5; United 
St:1tes vs. Reed, 12 Howard, (-;) United States vs. Shackleford, 
18 Howard 588; to shuw that the Federal Cuurt was gQ,·erned by 
the law and practice of the State Court; so, indeed, the Judiciary 
Act of C ingress prescribed. He theu cited the cases of the State 
vs. Baldwin, 1 Treadway, 289, and the State t'.~. Sims, 2 Bailey, 
29, to show that such question was not 11dmi8sible. 

The Com't, howcYer, decided that the fullowin~ questions should be 
put: 1. Have you formed or expre·sed an opinion in this particular 
case? 2. Do you labor under i;uch bias or prejudice that you do 
not thiuk you are capable of making an impartial decision in this 
case? 

The juror answered that he lind not formed or expressed any 
opinion in this case, and that he did not b bur under 1mch bias 

·The questions were not renewed and, therefore, the jury was or
ganized, six of them having served on the first trial. 





AHG lfJI EXTS OF COUXSEL 
IN 

THE ECI-IO CASES, 
Delivered i11 Federal Cuurt, Charleston, S. C., April, 185'.l. 

ABSTRACT OF MR. GREGG'S ARGUMENT. 

(;\Ir. Gref!:g havinp-, in his argument on the trial of the first ten 
pri.-oners, treat~'d more fully of the q uestiuns of fact; and on the 
trial of the last six, of the constitutional points; Loth arguments 
arc included in this aL~truct.) 

i\l r. G. co111me11ced by saying: When the learned counsel, who 
represents the Govern1ueut of tltc Vnited States i~ this prosecution, 
opened the case, he congratulntcd him~rlf that it is now free from 
all those dii'fit:ulties which had before bern presented by constitu
tio11al quc~tio11s, and that the jury 'rill now have si111ply to find upon 
the fact.<, as shown by the evidence, under the Ad~ of Congress, 
without rciercnce to any constitutional obstacle. I ha-rn uo doubt 
the learned cuun~cl forvently hoped tlrnt the gho~t of the Constitu
tion was laid so <lc~p th;it it would never rise again to shake its 
gury lucks at him. But I trust that before thi8 trial .is over it will 
ri~e, a11d so haunt his step' that he will never be uble to brin~ 
the prosecution to u succet-~ful clu~c. Fur the present, however, I 
will uot a'1dress myself tn the con~titutional question, but will treat 
the case as if no cun:5titutional difficulty stood in the way, and as if 
the Act of Congress were of u:1que~tionnblc authority. I propose 
to discuss the facts as charged in the indict111eut, and as proved 
upon the stand, in order to ascertain whether the case made by the 
pruseetition will justify you in convicting the prisoners. 

The indictn1e11t which y·•U heard read is skillfully drawn accord
in.~ to the established forms of legal proceedings, and consists of 
ci..:?: 11t ..: 0m:1ts v:1rieJ in tlwir st:1tume11ts; but, upDn analyzing them, 
it will be found that there arc twelve cfoti::ct all<'gatious of facts 
V.lriously modified and combined in the difie;·eut counts, and that to 
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find the prisoners guilty upon all the counts, it wi!l be necessary 
that all t.hese twelve alle:,ations should be prond; and further, that 
to find the prisoners guilty upJn any one c unt, there mu~t be at 
least five of these allegations proved, and more for 5evcral of the 
counts. 

l\Ir. G. then proceeded to take up the several allegations. 
1. "That the prisoners were of the ship's company of the brig 

Putnam, or Echo, captured with the negroes on board." . 
This allegation runs through all the counts, and is essential. If 

any of the prisoners were not of the ship's company, but merely 
passengers, they are not amP.nable under this indictment: T~e 
prisoners were found on board the Echo, and afterwards aided rn 
working the vessel under the orders of the captors, whence the 
presun1ption is drawn against them, that they formed a part of the 
ship's company when taken. Admitting this presumption to be 
sufficient against others, there is one at least of the prisoner8
Henrys-to whom it ought not to be extended. For the prosecution 
offered in evidence Henrys' statements to Lieutenants Carpenter and 
Bradford, (which are evidence against himself alone, not against die 
other prisoners,) and, according to those statements, Henrys was not 
of the crew, but a passenger who tcok pas~age from the coast of 
Africa. Henrys, then, ought not to be couvicted on any count. 

2. "That the brig was owned in whole or in part by E. C. 
Townsend, a citizen of the United f::'tates." (1st, -!th and 6th 
counts.) , 

3. '·That she was owned in whole or in part by a citizen of the 
United States unknown to the Grand Jury." (2d, 3d, 5th, ith 
and 8th counts.) 

One or the other of these two allegations is essential in every 
COUil~ 

The evidence shows tkt the1·e was a man named E. C. Townsend. 
a citizen of Hhodc faland; and also, that a man named Townsend 
was found on the Echo, whom for some reason the officers of the 
Dolphin supposed to be .the Captain. And the evidence may be 
sufficient to show that the Townsend found on the l~cho was the E. 
C. Townsend, of Ilhode Islar.d. nut t~ ere is no evidence to iden
tify K C. Townsend, of Rhode ],land, with E. C. Townsend, of 
N"w Orleans, mentioned in the bill of sale offered in evidence by 
the prosecution. On the contrary, l\Ir. Clapp speaks of knowing 
E. U. Townsend as a citizen of Hhode Island, before and after tho 
time when the recital in the bill of sale mention E. C. Townsend as 
being of New Orleans. 

The rel!'istry of the brig Putnam wa8 11dmitted in evidence by the 
Court. The effect of the evidence is a further question. Tho 
recital that E. C. Townsend is "of Ncw Orleans," does not legally 
import that he is a citizea of Louisiana. The witness Duplessis did 
not pretend to identify E. 0. Townsend, "of Ncw Orleans," or to 
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prove his hand-writing. He was a stranger to him. The recital in 
the registry, that K C. Townsend had taken the oath as to citizen
ship required by Act of Congress, or recitals in the bill of sale, · 
miµ:ht be good e\·idence against that E. C. Townsend, if he were on 
trial, and his connexion with the documents proved, but they are no 
evidence against third parties on trial for their lives. 

~Ir. G. proceeded to refer to the case of the United States vs. 
Darhaud, 3 Wall. Jun., and the United States vs. Brune, 2 Wall. 
Jun. 2G-!, in which the Court held that the custom-house registry is 
evidence of the national character of a vessel; but, in a criminal 
pro~ecution against a third person, can have very slight weight as to 
the fact of ownership; and that in such a prosecution ownership 
must be distinctly pro\'ed, and as other facts are proved, by con11uon 
law testimony. 

The proof having failed as to the identity of Townsend of Rhode 
Island, with Townsend of New Orleans, and there being no proof of 
property in some unknown citizen of the United States, ti:e whole 
cast) falls to the ground, because the substantive allegation, that the 
captured vessel belonged in whole or in part to a citizen of the 
United States, is absolutely essential to convict any one of the priso
nc1·s on any one of the counts. · 

4. " That the ncg~oes found on the captured vessel were not held 
to service or labor by the laws of any of the United States.'' 

This allegation is contained in every count, and is essential, 
because it is a part of the offence created by the Act of Congress of 
18:W. . 

The phraseolol'"y of the Act is very singular. The offence cannot 
be committed, unless the negrocs are such as are "not held to labor 
or sen·ice by the laws of the United States, or of ayy of their terri
tories." If a free subject of England or France comes to the 
United ~tates, it is not usual to speak of him as being" free by the 
laws of the United States or any of them." He is recognised iu 
any of the United States as free, because there is nothing in its laws 
to change the status which he already possesses .. And as there is 
nothing in the laws of South Carolina to change the status of a 
freeman co i:ing from Europe, so there is nothing in them to change 
the status of a slave coming from a country where he has Leen 
leg·illy held as a slave, and such sla\·e i~ as much" held to service by 
the laws of South Carolina," as a free Englishman is free "by the 
laws of South Carolina." 

The words of the Act of Congress "not helJ to labor or service by 
the laws of the U nit.ed States, or any of their territories," must, upon 
a reasonable construction, be regarded as equivalent to "not recog
nized by the laws of the United States, or any of their territories, as 
held to labor or service." 

If, therefore, there be a negro who, if brought from Africa to 
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South Carolina, would here be regarded by law as a slHe, wch a 
neg.To c:rnnot foriu the subject of the offc11ce created by the ~ht of 
Conirre8s. 

Ii'!' South Carolina, a 1wgro i~ pre,.mue<l by law to be a slave, 
unless it is proved that he is free. The pre;.u111p·ion 11pp:ies to an 
African negru bruught here, as well as a 11qno burn here. 

The pro,;ecutio11, therd'ore, is buuud to ;.huw that the urgroes in 
questiou were' free in Airiea. :'lo attelllpt has been made to Jll'O\'C 

this. 011 the co11trary, so far as the Ctll1ditiun of the ncgrucs in 
Africa is known, iru1u the accounts of travellers, 8la\'ery is 'the 
general couditiuu of the ppp•.Jatiu11, a11d frecdrJ111 the €Xceptio11. 

It may be true that wheu tl1e •,\ct of Congress of 18:::0, <1nd when 
prior acts on the ~au1c subject were pa~Sl'd, their autliurn had a '"";!UC 
and credulous 11utio1:, that the crews of ~la,·e ·~hips were in the lwbit 
of descending sutlJcnly 011 the·coasts of Afri<:a and ln111ti11g down 
and kiduappiug the free and inuocent natives to be sol<l i11to ~la very. 
But those legislators were 11ii~take11 as tu the foets, anJ the laws 
which they made to pu11ish the crilllc of kid 11;q1pi11g ought 11ut to 
be perverted anJ ap[>lied to a very different tlii11g. 

b. "That the i11tcntiu11 (of the prisoucrs was to mul.:e the ucgrocs 
 
slav1·s." (In all the c<.iui1ts.) 
 

This allegation is c~seutial and, uukss pr. nd, there can 'e no 
 
convictiu11. 
 

'Yhen a slave is bought i11 Yirgi11ia to b1~ brouµ:l1t to 8outh Cnro
lina, the purchaser dues not buy hi111 with the i11ll'11ti1111 to mul.·1· Lim 
a s/tive.. The phrase i8 011ly :1ppliedik to the act of n·<lu1:i11g a fn·e
man tothc condition of a ,Jave. i\o proof wlrntcnr ha~ bcc11 offo1ul 
in this ea~e th:1t the negrues i11 question were free before tl11·y were 
placed on buard 1 thc Lelio, L'pun this nwtcrial point tlw whole pro
secution foils. · 

llariug <lisposc1l of the most i111port•1nt. alle :atio118 in the i11dict
ment,:'llr. G. prueccded to <liscuss 111ore bri1·fly the :e1uai11inµ: s1,nn, 
soLe 011e or tHore of whid1 wu't be i ru\•ed, in ::d1lition tu fonr of 
the preceding allegations, in order to j u~tify <L coll\'ic:tio11 on a 11y of · 
the couuts. 

G. •;That the prisoners reeei\·crl the n:·groes on boar<l the brig on 
the coast of Africa." (1st, ~<land 7th eou11ts.) 

No proof o' this. The c:;harts fwud 011 the captured \'CS~el, with 
the pencil marks upon the111, arc not imfficieut el'ideoce that the 
vessel had been 011 the coa8t of Africa at all. 

7. '·That. the prisoners confined and detained the ncgroes on 
board on the high seas." (3d, -!th and 8th counts.) 

What proof has been made applies only to the ~hip's co111p~ny, not 
to sueh of the pri~oners as were passengers. 

8. "That the prisoners coufi11e<l a11<l detained the negrocs on 
board on the coast of Africa." (7th count.) Xo proof of this. 
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9. "That the prisoners aided and abetted in confining and detain
ing 	 negrocs 011 board on the high seas." (5th and Uth counts.) 

The sa111e re111.1rk to be made as with regard to .No. 7. 
10. "That the prisoners aided and abetted in confining and de

tainiug negroes on board on coast of Africa." (7th count.) No 
proof uf this. 

11. "That the neg-roes had been seized on the coast of Africa by 
some person or pe:-suus unkuown, with intent to make them slaves." 
(7th count.) ~o proof whatever of this. 

U. "Tlmt the uegrucs had been piratically and feloniously seized 
on the coast of Afriea, and piratically and feloniously brought on 
board, by su111e person or persons unknown." (8th count.) No 
proof what~ver of ·this. 

Upun the facts, therefore, the prosecution having failed to make 
out the case, the prisoners are untitled to their acquittal. 

But, supposing that the facts were proved: a graver question re
mains for the consideration of the jury; that is, whether the Act of 
Congress of 18~0 is authorized by the Constitution or not. And 
this question, it is not only the right, but the duty of the jury, to 
consider and decide. 

It is the duty of the jury to enforce the law.' But no Act of 
Congress which violates the Constitution is law. 

If Congress should pass an Act prohib ting public worship 
according to the forms of the Roman Catholic Church; or prohibiting 
all pe~sons from keeping anns in their dwelling houses; there would 
be two clear iufractions of the Constitution, about. which no man of 
common sense could have a doubt; aud fet subtle judges might 
undertake to explain away these infractions. They mi[J;ht say that 
the Roman Catholic faith is not a religion, the free exercise of which 
is protected by the Constitution, but a pernicious superstition which 
ought to be extirpated; and that the right of the citizen to bear 
arms is not infringed if a musket from a Unitcd States Arsenal is 
entrusted to him on muster days; the only occasions when a good and 
orderly citizen can need arms; and he is merely pr2vented from 
keeping in his domicil the means for disorder or unlawful bloodshed. 
In a case involvinf!: the constitutionality of such acts, is any man 
prepared to sny that a jury would be bo~nd to yield the clear con
Yictions of their own minds and cousciences to imch perversions of 
law from the bench? 

There has been an ancient contest in England, br~tween juries 
maintaining their right to decide on law, as well as fact, in all crimi
nal cases, and especially in great constitutional cases; and judges, 
endeavoring to u~e juries as obedient instruments to enforce the 
powen of the Govern111cnt. Practically, the juries have maintained 
their iudependence. There are contradictory authorities to be found 
in the law books. But the two highm;t authorities in English law, 
Littleton and Coke, sustain the right of the jury. 

3 
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}fr. G. cited several passages from Lord Coke, as to the high and 
conclusive authority of Littleton. He then read the following pas
sage from Littleton's Tenures, book 3, section 3G8. 

"Abo, in such case where the enquest may give their verdict at 
large, if they will take upon the111 the knowledge of the law upon 
the matter, they may give their verdict generally as is put in their 
charge; as in the case aforesaid they may well say, that the lessor did 
not disseize the le8see, if they will, &c." Upon which, Lord Coke's 
comment is as follows. (Co. Littleton, p. 2~8, a.) 

".Although the.jurie, if they will take upon them (as Littleton 
here saith) the knowledge of the law, may give a ge~rall verdict, 
yet it is dangerous for them so to doe; for if they doe mistake the 
law, they run into the Qanger of au attaint; therefore, to find the 
special! matter is the safest way where the case is doubtful!." .And 
it is to Le remarked that the only rca:<on given by Lord Coke, wby 
jurors, a,s a m::.tter of prudence, Hhould avoid giving a VGrdict upon 
matter of law, is the danger of an attaint against thell!selves-a 
danger which never existed with regard to verdicts in cri111iaal cases, 
in which the process of attaint never lay: but only in civil cases, in 
which it has long been obsolete. 

In great constitutional cases, whether in England or in the United 
S.tatcs, it is peculiarl.v nppropriate that juries should exercise their 
right of judgment on the law; fur judges, from their very position, 
are exposed to a dangerous bias towards the side of the Go\'C1"11lllent, 
whic:h connnissions and supports them. And, in such ca~es, liberty 
and coustitutional right are safer in the hauds of iudependeut nud 
intelligent juries. 

Aud, in ~uch e;3ses only, in the prcocnt political condition of the 
. United States, is it true that trial by jury is of that inestimable 
value which has long been a rnaxilll often repeated without being 
understood. In England, juries lrnYe formed a safeguard for the 
rights of the subject against the power of' the Governu1ent. llere 
the citizen is in no clanger from usurpatious on the part of the 
State Governments; but the danger of tyranny to be apprehended 
is that of one sectiou of the Con fcdcracy over another section 
through violations of ihe Constitution. And against that danger 
trial by jury yet remains as a bulwark. 

The decii;ions of the courts cf the U ni•ed States on constitutional 
questions have, as was to be expected f'rolll the natural J:,ias before 
alluded to, generally been in fa1·or of the powers claillled by Con
gress. The Constitution, in the belief of the great majority of the 
intelligent and educated men in the Southern States, gives uo power 
to Congress to establish a United States Bank; nor tu impose duties 
for the protection of domestic manufactures. Yet the courts of the 
United 8tates have not failed to declare such acts eutirely constitu
tional. Southern juries would have given safer and truer verdicts. 

Trusting, then, that the jury would not shrink from their high 



duty, }lr. G. proceeded to di~cuss the constitutionality of the Act of 
Congress of 18:W. 

The right of Congress under tI'e Constitution to prohibit the im
portation of negro slaves i11to the UniteJ States, does not come in 
question in the present ease. The question is as to the right of 
Congress to make it pirncy,_fur auy person whatsoever, being of the 
ship's company of a vei'sci owned in whole or in part by a citizen of 
the United States, to tr::.n~port negroes as slaves from the coast of 
Africa to some other foreign country. 

Two modes of construction have been applieJ to the Constitution
the strict and the latitudinarian. If the loose mode of construction 
be adopted, it is useless to argue ag;ain~t the exercise of any power 
whatever by Congress. But, on this trial, ~Ir. G. said tha.t he would 
take it for granted that a strict construction is the true one. The~ 

- it is necessary, for those who assert the power, to point out by what 
clause of the Constitution it is granted. And there are three prin
cipal arguments resorted to for the purpose of sustaining the power. 

First, frum the clause giving power to Congress "!O define and 
punish piracies and felonies committed on the high seas, and offences 
ag: inst the ·1aw of nations." 

Second, from the clause giving power "to regulate commerce with 
foreign nations, and among the several States, and with the Indian 
tribes." 

Third, from the fact which is a~serted, that ships owned by citi
zens of any particular State, when sailing on the high seas, are 
beyond the jurisdiction of that particular State, inasmuch as it ean 
liave no extra-territorial jurisdiction, and are therefore under the 
jurisdiction of the Governlllent of the United States, which, conse
quently and of necessity, must have a general power of legislatiou 
over such Rhips and the persons sailing in them. 

This last argument, whateYer rc~pect those who use it may prnfei:;s 
for strict construction and State H.ights,, is of a rank latitudinarian 
character. If it be aduiitte<l as correct, then there can be no limit 
to the powers of Congress in legislating for vessels on the high seas, 
except, perhaps, the express prohibitions contained in the Constitu
tion. Congress might enact that it should be piracy and felony, 
puniHhable with death, for any person whatever, on a vessel belong
ing to a citizen of any of the United States, Railing on the high 
seas, to speak in any other language than English-or to wear cl()thes 
of any other material than the manufactures of the United States
or to chew tobacco-or to drink brnndy and water. l.\lr. G. asked an 
answer from the Distriet .Attorney as to this position. And the 
argument in support of the validity of such laws, from the vague 
notion of juris<liction over vessels on the high seas, would have 
exactly the same force as the argument from the same premises in 
Rupport of the piracy Act of 18~0 And yet thi:; argument is the 
strongest which has been brought forward in support of the power. 
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For it is a perversion of terms to call it "regulating commerce with 
foreip:n nations." And when the Act of Congress purports to' define 
and punish certain acts as piracies, it is a rnbterfugc to resort to the 
clau8e about commerce, instead of the sub~tautive provision in the 
Constitution for defining and punishing piracies. J3ut tho8c who 
assert the power of Congress to pass the Act in question, admit the 
doubtfulness of its existence under the clause for defining and pun
ishing piracies, by their efforts to find it elsewhere. 

By the plain and common sense construction of the Constitution, 
"piracies" must be taken as meaning what the word meant at the 
adoption of the Constitution in 1i89. It is conceded on all ,1a11ds, 
except perhaps by abulition authorities, not recog-nized in this Cuurt, 
that the several Acts prohibited and punished by the Act of Congress 
of 1820, are not piracy under the law of nations. The only other 
piracies known in England and the United States in 1789, were 
certain statutory offences, created by several .Acts of the English 
Parliament, but all intimately connected in their tharacter with the 
original and proper notion of "robbery on the high seas." The 
clause in the Constitution gave no power to Congn'8~ to extend the 
mea1,ing of piracie; beyond these and strictly analogous offences. 
If the contrary be maintained, then there is 110 liu1it to the power, 
and all acts whatever, the most innocent or indifferent, and the fur
thest removed from " robbery on ti e high seas," may be punished 
as piracies. 

l\lr. G. closed by appealing to the jury to perform t.heir Ugh 
constitutional duty as citizeus of South Caruli11a, by "takintr upon 
themselves the knowledge -of the law," aud interpo8ing to defe1Jd 
the Federal Constitution from violation. 



~IR. BELLIXGER'8 ARGU~IENT. 

:\Ir. Il. saiu : Neither time nor circumstances could operate on 
priuciple; ti Ille was fleeting; circumstanc~es change with the ever
varying- cun•ent of human affairs; principles remain as guides and 
land111arks--as warniug:s and barriers against the oppre~~or-as cities 
of refuge to the oppressed. And,_ however qu' et and peaceable be 
tl'e adu1i11istn1tiu11 of justice, it is in Conrts that principles of the 
mo~t vital importance are di,cus~ed and decided. . 

The~e remarks were peculiarly applicable to a case like the pre
sent. which, it could not be disguised, involved not only questions 
of law and liberty, but questi_1ns connected with the very founda
tion of the Govern111ent itself. The case was important in a legal, 
moral and pulitic:1l a~pect. Heligion herself' seems to have thrown 
her ardent anus around it, and, as a natural consequence, anti
religiun bas ri~en to scoff and to scorn. The Court, the jury, the 
counsel :rnd the pr'soners, are in the !llidst of "upper, nether and 
Rttrroundin~ fires." Yet, in ·this ref!,'iou of doubt, difficulty and 
danp:er, there are duties to be performed; the duties of life are more 
than life-non vilu set! vi'tre labor1'sj and those duties, he trusted, 
would be performed. Tho coum;e) woulJ zealously but faiily argue; 
the Court would calinly consider and impartially decide; the Jury 

•would atteutil'ely listen, and so hold the balance of just;ce that no 
breath of popular cla111or, nut even their own enwtions, could dis
turb its equipoise; that this case would serve as a precedent for 
other times; and posterity would say that the questions involved 
were discussed and adjudicated, not ouly wisely, but well. 

As one of the cuU!JSel fur the rrisuncrs, :\lt. B. would now address 
the Court and the jury. Yet l;is colleague (Col. Grcg·g) had left 
him little to do, save to repeat what had already been said. How
ever, the case was one of deep iuterest and paramount importance; 
and appearin;r, as he did, fur the p: isoners, strangers in fact, and pi
rates 11s char;red, he hoped that. this trespass on time and patience 
would be pardoned fur t bdr sake, if· not for his own. Of this, he 
was assured that the jury would accord a fair and impartial trial to 
a hog-thief or a Hampden, a pirate or a Jlrince. Ile would also take 
occasion to acknowledge the fairness and courtesy of the District 
Attorney, who, with great zeal, perseverance and ability, l1ad 
conducted the prosecution, and towards whom l\lr. B. and his col
leagues had eudeavorl'd to exhibit the true nprit de corps, contend
ing in amity-in a spirit of aruity, but with a spirit not to be sub



dued. And it might not be amiss to disclaim in advance any inten
tion to reflect disadvantageously on the Dolphin orher crew. She 
was a noble crnft. She would die witlwut cha11gi1 !J colors, and 
would gallantly ride on the ocean Wa\·e, or as gallautly go down! 

With this introduetion, l\Ir. ll. said he would now proceed to ac
complish (he hop.,d) four things: 

1. 	 To state the precise m:ttter in contcstation. . 
2. To offer some comments on the evidence, and to show that tbe 

prosecution had Liled to prove several facts essential to warrant a 
conviction. 

3. To show that the Act of Congress under which the prisoners 
were iudided (and indeed all the legislation of Congress on the snb
jeet of the slave-trade) was unauthorized by the Constitution, and 
therefore null and void. · 

4. To maintain and demonstrate that in this case the jury have 
the right and power to pa8S upon and decide the law as well as the 
fact, aud that it was the sworn, imperative duty of this jury 110 

to do. 
But, Lefore taking up the argument, l\lr. R would remove two 

errors which seem to prevail in connection with the defence. Firnt, 
the coun8el for the prisoners do not rely on popular prejudice or 
popular clamor. The nrnltitude may surround this tribunal, but 
their voices must wake no echo here. It is 11ot the true interest or 
just policy of the defence to appeal to such aid-iwn tali a'llrilio nee 
defeusori{J11.s 1'.sti.~ rnu.sa C!Jel. If, on thf' one hand, we have amongst 
us many aJvocates of the re-opening of the slaYe-trade, and many 
vehe111ent op pun en ts to all legislation d CongreRs relating to slavery; 
on the other, there are many prejudices to corn bat, and a ~tron:~ re
pugnance to gainsay anything that appears in the shape of law. l\Ir. 

• 	 B. deprecated the introducticn of extraneous and irrelevant topics; 
he would calm, not increase, the excitement. He would call the 
attention o( the jury beyond the apparent to the real. 'fh3re might 
be ripples and commotion ou the surface of the waters, but beneath, 
there runs a deep and coustant, though rapid tide; and the sea
birds, driven Ly the storm, are not the spirits that direct it. Second, 
although the case bears a political aspect, and many political topics 
and principles are conuected therewith, the questions to be decided 
pre~ent themselves in a strictly legal shape. On strictly legal 
grounds he would discuss those questions; on strictly legal grounds 
he would invoke the consideration of the Court and the verdict of 
the jury; and if happily that verdict should be au~picious, on 
strictly legal grounds would he claim to have aided in achieving the 
result. 

1. 	 What was the case? and how had it ari~en? 
Capt. l\laffit, U. S . .N"., brig Dolphin, having, on the 21st August, 

1858, captured the Echo, suspected of being a shn·er, and the nc
groes (including several mulattoes) on board having been carried to 
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Charleston and disposed of by the Government, and one E. C. 
Townsend, suspected Captain of the Echo, h:.ving been sent via. 
New York aud Boston to Key ·west, where he now awaits his trial, 
and his Honor Judge ;\lagrath (District Judge) having refused to 
liberate the uegroes, and also to discharge the prisoners who had 
been found on board the Echo and arrested on a charge of pirucy, 
and the Grand Jury at Columbia, in December last, having thrown 
out bills presented by the Distric~ Attorney, and 011 motions to dis
charge and to remand the prisoners, the District and Circuit Judges 
(their Ilouors Judges ;\Jagrath and Wayue) having reuiauded the 
pri~oners, holding that the Acts of Cong:r~ss were con,titutional and 
valid; other bills had been presented at this term, and bi'lla vera 
having be0n returned, the pris1;ncrs had been arraigned and were 
now on. their trial-in the custody and keeping of the jury-on an 
indictment which fully and minutely aud accurately charged that the 
prisoners, or some of thc!!i, had committed all or souie one of the 
offences set forth in an Act of Congress, passed 15th May, 1820, in 
word8 following: 

"SEC. 4. Th·, t if any citizen of the United States, being: of the 
crew or ship's cornpany of any foreig:n ship or Yessel eng:ig:ed in the 
slave-trade, or auy persou whatever, being of the crew or ~hip's 
company of any ship or vessel, owned in whole or in part, or navi
gated for, or iu behalf of, any citizen or citizens of the i_: nited States, 
shall land from :lily such ship or vessel, and on any furei1!'.n shore 
seize any negro or mulatto nut held to service or labor by the laws 
of either of the States er Territories of the United States, with in
tent to make such negro or nrnlatto a slave_, or shall tlecoy or forcibly 
bring or carry, or shall receive such negro or rnulatto on boad any 
sueh ship or vessel with intent :;s afore~aid, ~ueh citizeu or person 
'shall be adjudged a pirate; and on conviction thereof before the 
Circuit Court of the United States for the District wherein he may 
be brou~ht or found, shall wffor death. 

"SEc': 5. That if any citizen of the United States, being: of the 
crew or ship's company of any foreign ~hip or ve~sel enp.aged in the 
slave-trade, or any per8on whatever, being of the crew or ship's 
company of any ship or ve~sel, owned wholly or in p3rt, or navigated 
for, or in behalf of, auy citizen or citizens of the United States, shall 

, forcibly confine or detain, or aid in forcibly confining or detaining 
011 board such ~hip or vessel, any negro or mulatto not held to ser
vice by the laws of either of the States or Territories of the United 
States, with intent to make such negro or nrnbtto a slnve, or shall, 
on board any such ship or vessel, offer the attempt to sell, as a slave, 
any negro or mulatto not h('ld to service as afuresa'd, or shall, on the 
high seas, or anywhere on tide-water, transfer or deliver O\'Cr to any 
otJ1er ship or vessel, any ncgro or mulatto not held to service as 
aforesaid, with intent to make such negro or mulatto:'. slave, or shall 
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land or deliver on shore, from any such ship or vessel, any such ne
gro or mulatto, with i11tent to make sale of, or having previously 
sold such negro or 111ulatto as a slave, such citizen or person ~hall be 
adjudged a pirate; aud on convictiou thereof bcfure the Circuit 
Court of the United :::ltates, fur the District where he shall be 
brought or found, shall suffer death." 3 U. S. Statutes at Large, 
600. 

Of this Act, as also of the indictment, his Honor, .Judge \Vayne, 
had p:i\·en a very correct abstract or sumrnary in his charge to the 
Grand Jury, as follows: 

"These, i\lr. Foreman, arc compreher;sive sections, and it will be 
found, upon a mi11ute exa111ination of thc111, that they contain sev
eral prohibitions, to be punished when it shall be proved t!rnt they 
have been violated, either by a citizen of the United States who is 
one of the crew or ~hip's company of any foreign ship or vessel en
gaged in the slave-trade, or by a11,1; other person whatever, 11ot lieing 
a. citizm of the Unite1l Stutes, who shalt liecome. oue of the crew or 
shij/s company of uny sh1jJ or ves.~el 01c11ed 1cholly or ht part, 01· 
naviyr1ted j(Jr or in bdialj of ony citizen of the [/wiled States, with 
the intention to commit any of th'.) acts, fur doing any one of which 
a transgressor may be aJjudged a pirate, and suffer death. The 
fourth section prohibits the persons described in it from landing 
fro1u any ship or vessel before-mentioned any negro or rnuktto on 
any foreign shore, with iutent to make either of them a slarn; for
bids the same persons froni bringing any negro or mulatto not held 
to service or labor by the laws of either of the States or Territories 
of the United States, with the intent to ensl:l\'e them; and prohibits 
the same persons from decoying, forcibly bringing and carrying, and 
from receiving any ncgro or mulatto on board any ship or ve~sel 
ment.ioned in the first part of the settion, ;< ith the intent to make 
slaves of them. The fifth section, acting upon the same persons and 
vessels, and, repeating the language of the fourth section, prohibits 
the forcible confineruent or detention on board of such ship or Vt>ssel 
of any negro or mulatto not held to service or labor, with intent to 
make such persons slaves; and it prohibits any offer or attempt to 
sell on board of such ship as a slave, any negro or mulatto not held 
to service or labor by the law of either of the States or Territories. 
It also forbids the transfer or delivery on the high seas, or anywhere 
else on tide-water, to any other ship or vessel, of any negro or urn
latto not already held to service or labor by the law of either of the 
States or Territories, with intent to JJ.ake such ncgro or mulatto a 
Ela>e; and the section is concluded with the dcclarution, that it shall 
not be lawful to land or deliver on shore, frou1 on board of any rnch 
sliip or vessel, any such negroes or mulattoes with intent to make 
sale of them, or, if previously to such landing, while they ar~ on 
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bo:ird of such ship or ves~el, or on bo:ird of any other ship or ves
sel, to which tl1ey h.11·c OJJn tr..111,;forred, the!J nir1y have alread!J 
been solrl a,; ~laYcs. · 

" II:1 ving ~i Vt!ll the lan,:;uige of the section in these words, and 
then the offances re~ited iu them, without the form of statute 
phraseoloµ-y to aid your dcliburation;;, we will now turn your atten
tion to the two bills which you will have before you, that you may 
distinctly know those transgressions for which the accused have been 
brought into this Court, and to which your iJquiries should be di
rected. The two billH are aI:ke in e1·ery particular, exceptin" as to 
the persons accused. The District .At.toravy, in the exercis~ of a 
proper discretion belonging to his oilice, has chosen to separate 
them. The propriety of the District Attorney's course in this may 
hereafter b.::co1ne apparent to all, as it now must be to those of us 
who have professional experience of criminal prosecutions. Each 
bill has the same counts 0r accusations. The witnesses in both will 
be the same persons, and the penalty of the law, in the event of a 
final conviction of the accused, is death. The first counts or charges 
in the bills against the aceu~cd, divesting them of certain allega
tions of form and sub~tancc not necessary to be considered by the 
Grand Jury, is that they, being of the ship's company-of the Put
nam-owned by a citizen of the United States, to-wit, one E. C. 
Townsend, did piratically and feloniously, on a foreign shore-the 
coast of Africa-or in waters within the admiralty and maritime 
jurisdiction of the United States, receive three hundred negroes, 
not held to service or labor by the law of either of the States or 
Territories of the United States, with the intent to make said ne
grocs slaves. The second eount differs from the first in this: that 
containing all of the other allegations of the fir~t, except the owner
Rhip of the Putnam to be in E. U. Townl'end, a citizen of the United 
States, alleges that the Putnam was owned in whole or in part by a 
citizen or citizens of the United States, whose names are unknown; 
and that the accused, as a part of her crew, did feloniously and pi
ratically receive on board of the Putnam three: hundred negroes, on 
a foreign shore, to-wit: on the C03St of Africa, with intent to make 
them slaves. The third counts are, that the accused, being of the 
s!.ip's company of the Putnam, did forcibly confine and detain three 
hundred negroes, &c., &c., with intent to make them slaves. The 
fourth count is the same as the third-alleges the accused to be of 
the crew of the Putnam, a vessel owned by a citizen or citizens of 
the' United States, whose· names are unknown, did, piratically and 
feloniously, forc1 bly. confine and detain three hundred negroes, &c., 
&c., with the intent to make the111 slaves. 'l'he fifth count charges 
the accused with all of the usual allegations of form and substance, 
with being of the ship's comp<:ny of the Putnam, and that they did 
aid and abet in forcibly confining and detaining on board of her 
three hundred negrocs, with intent to make them slaves. The sixth 

4 
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count avers that the accused are a part of the crew of the Putnam. 
The seventh count avers that the accused, on a foreign shore, on 
the coast of Africa, being of the ship's company of the Putnam, 
did receive on board, and aid, forcibly confine and detain, and aid 
in confining and detaining on board, three hundred negrocs not 
held to service or labor by the law of either of the States or Terri
tories of the United States, with intent to make them slaves, the 
8aid negroes having before that time been seized on a foreign shore 
by some person or persons to the jurors unknown. The eighth an'd 
last count is, that the accused, on the high se~s, they being of the 
ship's company of the Putnam, did confine and detain on board of 
her, three hundred negroes, with intent to make them slaves, the 
said negroes not being held to service or labor, and having been be
fore the 30th of June, 1858, seized on a foreign shore by some per
son or persons unknown." · 

The prisoners to these charges having pleaded in due form, "not 
guilty," the contestation arises and is presented in strictly legal form 
and on strictly legal principles; and the jury are sworn and charged 
well and truly to try, and a true verdict to give, and true deliverance 
to make on the question : Has the Government proved that the pri
soners did the acts as charged? and in so doing those acts, did they 
violate a constitutional and valid statute of Congre8s? Are they 
guilty of crimes and offences legally charged? Thus are presented 
the question of law and the question of fact inseparably connected 
and blended in the indictment itself, and both to be answered and 
resolved by one simple response from the jury, in whom, exclusively 
'and unquestionably and finally, the law by stringent forms and by 
regular proceedings has vested the stern and awful arbitrament of 
life and death ! 

2. Then as to the question of fact. 
l\Ir. B. insisted that the prosecution was bound to make out clearly 

and distinctly the following particulars, on each and all of which the 
prosecution had signally failed: 1. That (as was conceded) the pri
soners not being citizens of the United States, the Echo was owned 
by a citizen of the United 8tates. 2. That the prisoners liad landed 
in Africa from a ship, &c., and received the negroes, or had detained 
the negroes, &c., with the intent to make them slaves, or aided and 
abetted, &e. 3. That the said ne:rroes were not held to service or 
labor by the laws of either of the 'States or Territories; this being 
the proviso or exception in the. statute. ' 

On these points, and on the facts of the ease generally, the identity 
of Townsend, the unsatisfactory proof of the registry, the bill of sale 
from the mysterious Hernandez to the itinerant Townsend, the 
location of piracy on those scientific charts, &c., the learned counsel 
dwelt at much length, and with much zeal and force, and occasion
ally relieved his argument with several lively illustrations and 



pungent though well-tempered sarcasms. However, he was not 
diverted from the main track, and cited several authorities to sustain 
his poRitions; such as United States vs. LaCost, 2d Mass. Rep. 
1:29; U nitcd States vs. Darbaud, 3d Wall; United States vs. Lebby, 
1 W. and :'.\I., 222; Whartou's C. Law, 2885-'6; Greenleaf on 
Evidence, l Vol., Sec. -!S-!-'G, -193. (Tho' doubting his authority.) 
State vs. Findley, 2d Bay, 418; State vs. O'Bannon, l Baily, lH; 
State vs. Clements, l Speers, 48. He also referred to the sinO'ular

0 

personifications in Delosier's case, see Res. 181!), page 103. The 
frigate South Carolina. 

Several times there were indications of a disposition on the part 
of the audience to applaud, but l\Ir. 13. showed no disposition to 
encourage such manifestations. . 

3. The constitutionality and validity of the Act of Congress, 15th 
May, 1820. 

This presented the broad proposition that the Act of 1820, under 
which the prisoners were now indic~ed, and all and every other Act 
of Congress on the subject of the slave trade were unconstitutional, 
null and void. This was a question of vital importance and vast 
nrngnitude,-what authority or control could Congress rightly and 

' legally exercise over slavery? and, although it was a question affcct•ng 
the powers of the Government and the social existence of the South, 
it was a purely legal question, and was to be decided like other legal 
questions on legal principles. Though not made by the prosecuting 

_ officer, it arose properly and necessarily from the proceedings insti
tuted by the Government, who must have foreseen that the question 
would inevitably arise either on trial before the jury, or on motion 
addressed exclusively to the Court. It was a question which now 
arises under the first alternative. It must be fairly and fully met; 
and if the sequel shall prove disastrous to "The Grand Lama" at 
Washington, it should not be forgotten that his was the genius to 
accumulate the avalanche, and his was the folly to precipitate its 
fall. 

As a substratum for his remarks on this point, l\Ir. B. laid down 
certain general p opositions, too clearly settled to admit of argu
ment now, and too correctly settled to need it. 

1. That the Federal Government, unlike the British Parliament, 
was not omnipotent; and unlike the State Legislature, did not 
possess even general legislative powers. See State vs. M'Bride 
Rice's Rep., S. C., p. 400. 

2. Nor did Congress possess common law powers, nor did its 
courts exercise common law jurisdiction-the Federal Constitution 
was a grant of powers. The power claimed must be shown to have 
been granted, or it did not exist; as in England a feme covert has 
all power over her property, unless restricted-in America none, 
unless ~ranted. 

3. Whatever may have been the origin of slavery, and whether 
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it be founded on natural Jaw or rcYcalcd bw, or the law of nations, 
or the uiunicipul law, or on all, the immediate and proximate autho1ity 
for the institution is the rnunicipal law uf each particular country, 
the sorcrcign power of which has the right (unquc~tioned and 
unquestionable) to establiHh, restrict or abuli8h shwery within its own 
liruits; no:· is any one ~tate or country (in the ab8cncc of express 
treaty or compact) bound to ad111it within its li111its slaves co!Jling 
from another euuntry. An<l l\lr. ]{. thought this a much better 
authority than the law of uations, the Federal Constitution, or the 
l\losaic code. · 

4. Under the Federal Constitution slaYes enter into the basis of 
representation and direct taxation; they (and white apprentices) 
shall, when escaping from one State iuto another, be delivered up 
on the claim of the party to whom their service or labor is due. 
Congress has power to sur:press insurrection, white or black, an<l 
on application of the Governor or Legislature of a State, to protect 
against dome~tic vioknce, (slave or free,) and Congress is bound 
to defend slave (and master) aguiIJst foreign inva6ion; :rnd when 
the Eederal Constitution was adopted, slave States (an<l free 
States) were recognized and receired as component parts of the 
Federal organization. But sare in these partieuhirs, quowl slavery 
and every other State institution and rr~ened right, aud indred 
quoad every other subject, save as provided for in the Felleral Con
stitution, (the written and the only cridence of the Federal compact,) 
the States are as foreign tu the Federal Governwent and to cud1 • 
other as they are to England, or as 11'rance is to Hussia, or Hussia 
to Turkey. 

5. Each State has alwtiys cfoirned, and las alwnys exerci!lcd the 
right,. within her own liniits, to estubli~h or aboli~h or restrict slanry 
in every particular and to the utmost extent, (saYe that fugitives 
from labor, white and black, shall be given up on clailll made,) and 
also tl1e right to regulate or prohibit the ingress and transit of sluYes, 
and also the right to fix and declare the status of all colored perso s 
(save fugitives) coming into lier limits. 

6. South Carolina has at variuus ti111cs exercised, and always con
ceded to other Stutes, in tl1e most abH1lute krills and stri11gent 
manner, this nnqucstionuble riid1t-a riµht whid1 has never bl'en 
retracted or disavowed, or in anj wirn in. paired or questioned or 
doubted. . 

l\Ir. B. then contended that the Act of 1820, and other Acts of 
Congress regulating aud controlling and dr~tr0ying slarery on the 
high seas or ebewhere, were uncun8titutiomd, 1ndl :ind void. }'ir~t, 
they could not be broug' t wit'. in the treaty-waking power-Con
stitution United States, Art. 2, Sec. 11 clwp. 2. Second, nor within 
Art. 6, Sec. 11, which declares th:it the Coustitution and the Lu-Ys 
of the United States, wl1ich shall be rnaJe in purrnance thereof, und 
all treaties made or which shall be made under the authority of the 



Cni1ed States, shall be the supreme law of the land. Third, nor 
within Art. 1, Sec. !), chap. 1, and Art. 5, in relation to the pro
hibition of the migration anll importation of certain persons. 'l'he 
li1nitatio11 of a power not granted never could be construed into a 
gr<tut of power nowhere to be found, and which, if suppo~cd to be 
foullll. did not exist. Antl he urged with umch force the argu1uei;t 
that his legal opponents were driven to maintain that the proliibition 
on Congress in this nrticlc was just as au express grant of power, as 
the article in relation to fugitives from labor was an express 
injunction on Congress, antl to maintain, that unless the South 
admitted -this prohibition to be equivalent to an express grant, they 
eoc.ld not claim the right to recapture fugitive slaves. Fourth, nor 
could any authority be found in the article (1, 8, 10) which 
gave Congress power to define and punish piracies and felonies com
mitted on the high seas, and off~uees against the law of nations; nor 
should it be forgotten that, under this article, bis legal opponents 
must claim that Congress could convert into felony or piracy anything 
which interferrcd '"ith Congressional regulations of commerce, 
including slaves, either with foreign nations or among the several 
St.ites. The true view was that Congress must designate and select 
for punishmrnt acts of a pitatical nature, in reference to the law 
of nations and 8tatute law, and the subject matter of piracy as then 
understood. Fifth, still less could any authority be found in ~\rt. 
1, Sec. 8, chap. 3, giving the power to "regulate corn mcrce." 
'l'his was evitlent from ll!nny eo11sidcrations, but it was palpable 
from this, that if Conµ;rcss eoultl rnake the foreign slave trade piracy, 
Congress could make the dtJmestie slave trade piracy; and when he 
fJund his legal opponents admitting and proelaimi11g that Co11gress 
had not the latter power, he rnu't consider them as surrendering 
the argument. Sixth, nor shoultl any prejudice exi~t against the 
question because recently made. So was the question as to the tariff, 
the Hauk, internal i1nprove111cnts, the Dred Scott case, the ;\lissouri 
compromise, a11d the North-west ordiuance of li87; and it was 
a1m1zing, that after the deci;;ion in the Drcd Scott ease, (that not
withsta11cling the Art. 4, Sec. 3, chap. 2, which gave Congress ample 
power over the Territories, Congress could not interfere 'with sldvery 
in the Territories,) advocates were t'ound who conte11dcd for a power 
in Congress to interfere with, control, regulate and destroy slavery 
on the high seas, and this on the assuniption that the power of 
Congress was omnipotent, and extended as far as a Fede1al tipstaff 
could run or a Federal ship could sail. 'Whether the re-opening of 
the slave trade would be expPdient, or humane, or religious, did 
not enter into the question. The States coultl control the sla,·e 
trade; but it were better that the slave trade should be re.opened 
with all its supposed horrors, such as slightly marking the slaves 
with a neetlle aud gunpowder, than that the Southern sheep should 
reruain in the keeping of the Federal wolf, whose fangs were suffi.

' 
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ciently sharp and whose appetite was sufficiently ravenous. Fifteen 
years ago one of our wost distin~uished statesmen said : 

"Experience having settled the point, that this trade cannot be 
abf)l/shed liy tlw nse of force, and that. blockading squadrons serve 
only to make it more profitable and more cruel, I am surprised that 
the attempt· is persisted in, unless it serves as a cloak to some other 
purposes. It would be far better than it now is, for the African, 
if the trade was free from all restrictions, and left to the mitigation 
and decay which time and competition would surely bring about. 
If kidnapping, both secretly and by war made for the purpose, could 
be by any means preve11ted in Africa, the next greatest blessing 
you eould bestow upon that country would be to transport its actual 
slaves in comfortable vessels across the Atlantic. Though they 
might be perpetual bondsmen, still, they would emeqi:e from darkness 
into light-from barbarism to civilization-from idolatry to chris
tianity-in short from death to life." 

These positions Mr. ll. enforced at much length, and with his 
usual zeal and ability; with n:any authorities and with much histo
rical research. 

AuTHORITIEs.-1. As to Piracy.-See Articles of Confederation; 
Coke's Inst., part 3d, piracy; 4 Black. Com., p. 57-71, piracy; 
'Wheaton's Law of Nations, Piraey and Slave Trade; Elliott's 
Diplomatic Code, 2d Vol., 105-257; Wharton's Am. Cr. Law, 
Piracy and Slave Trade; 10 Vol. Stat. So. Ca., Piracy and Slave 
Trade; U. S. vs. Clintoc, 5 Wheat., 14-, "all Piratical Acts;" 
Flora's Case, 11 Wheat., 1, "Intent to Rob;" British Statutes; 
1 Hussel, 100-164; Taylor's Construction Construed, p. 281; Ch. 
40, p. 111. 

2. Puwer to Drjine.-8chroder vs. City Council, 3d Brevard Rep. 
531; 4 Black. Com., p. 72, as to defining treason. PowP,r to ascer
tain and regulate streets gave no right to widen or obstruct them. 

3. ]{o f.iommon Law Jurisdictiun.-2d Bishop's Cr. Law, 888, 
1,026; U. S. vs. IIudson, 7 Cr. Ilep. 32; Trial of Butler for 
Piracy, Charleston, 1813; Dred Scott's Case, passim. 

4. Treaties as to Slave Trade, see Congressional Report 1825, 
Feb. 15. 

5. Slave Trade not Piracy under Law of Nations; Kent and 
Story; l\Iadrazo vs. Willis, 5 Com. J_,aw, 313; Servia Case, ship 
Echo, 61 Com. Law, 53; Treaty of Washington; Antelope, 10 
Wheat., 66; Diana, 1 Dodson, 95, LeLouis, 2d Dodson, 388; 
Piracy not embraced under Felony; 1 Hale's Pl. Cr., 664; 2d 
Hale's l'I. Cr., 18, 370; l\lr. Cheves' Speech at Nashville, 1850; 
1 llussel, 164. , 

6. Commerce.-A. A. 1783, 4 Stat. So. Ca., 560; U. S. 
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' Armistad, 15 Pet., 518, "Native Africans;" Slaves not Articles of 
Commerce; Groves vs. Slaughter, 15 Peters, 449; R. J. Walker's 
Argument-Al1ueida's c~se, Adniiralty Court, Charleston, 1814, 5 
Hall's J. 459. They arc persons held to serdce or lubor. They 
are not property in the sense of a bag of cotton or a horse. 

7. Debate on "lissouri Question, from which it appeared that 
under the restrictive clause was claimed fur Congress the authority 
to prohibit the passage of slaves from Sk,te to State. 

.l\lr. Wm. Pinckney thus disposed of the notion: 

"It is said that this clause empowers Congress after the year 1808, 
to prohibit. the passage of slaves from State to State, and the word 
'migration' is relied upon for that purpose. 

" I will not say that the proof of the existence of a power by a 
clause which, as far as it goes, denies it is always inadrnis~ible; but 
I will say that it is always feeble. On this occasion, it is singularly 
so. The power, in an affirmative shape, cannot be found in the 
Constitution; or if it can, it is equivocal and uusatisf;Jctory. How 
do the gentlemen supply this deficiency? by the aid of a negative 
provision in an article of the Coustitution in which rnany restrictions 
are inserted ex aiundanti cautcla, from which it is plaiuly impossible 
to infer that the power to which they apply would otherwise have 
existed. Thus: 'No bill of attainder or <'X po~t facto law shall be 
passed.' Take away the restriction, could Congress pass a bill of 
attainder, the trial by jury in criminal cases being expressly secured 
by the Coustitution? The inforence, therefore, from the prohibi
tion in question, whatever may Le its meaning, to the power r. hich 
it is supposed to restrain, but which you cannot lay your finger upon 
with any pretcn8ions to certainty, must be a very doubtful one. 
But the import of the prohibition is also doubtful, as the gentlemen 
themselves admit. So that a doubtful power is to be made certain 
by a yet more doubtful negative upon power--or rather a doubtful 
negative, where there is no evidence of the corresponding affirmative, 
is to make out the affirmative and to justify us in acting upon it., in 
a matter of such high moment, that questionable power should not 
dare to approach it. If the negative were perfectly clear in its 
import, the conclusion which has been drawn from it would be rash, 
because it might have proceeded, a~ some of the negatives in whose 
company it is found evidently did proceed, from great anxiety to 
prevent such assumptions of authority as are now attempted. But 
when it is conceded, that the supposed import of this negative (as 
to the term migration) is ambiguou~, and that it may have been 
used in a very different sense from that which is imputed to it, the 
conclusion acquires a character of boldness, which, however some 
may admire, the wise and reflecting will not fail to condemn." 
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See the Passenger Case, Smith, Turner, &c.; See l\Ir. Berricn's 
opinion, as Attorney Geueral in 1::!31, on So. Ca: Port Bill; sec 
Heport in United ~tatc:> Senate, 18:W, by co111u1ittee consisting of 
Tazewell, .Jiacon, Gaillard and White, tlie Lttter of who1u said: 
"Let us cease to negotiate upon any subjeet counectcd with slavery." 
General Hayne also Raid in debate: "\\rith nothing connected with 
slavery can we consent to treat with foreign nations." Report in 
So. Ca. Leg., 18-!3. 

l\Ir. H. also pointed out eighty words in the Federal Constitution, 
such as attainder, bail, couutcrfeiting, crin1e,;, misdemeanors, felony, 
&c., in relation to whieh we adopt the meaning then attached to the 
word, and on tl1is point he brought to bc·ar the grand historieal 
argument so much relied on in Dred Scott's case. 

·~Ir. 13. then adverted to other con8iderations. 
I. The various aud miscellaneous and inconsistent and suicidical 

grounds on whieh this power was clai111cd for Congress, went for to 
show that the claim was unLundcd in bw. Congress claimed this 
power only under the piratical clause. llnt piracy had no necessary 
connection with the regulation of commerce, and the reµ:ulation of 
commerce had no necessary connection with the migration of whites, 
or the importation of ucgrocs or Chincses. But the tune wus the 
same, though the words were different. It was pork still, with a 
slight change of the sauce. 

2. The argument in support of this power did not have simprcity 
or unity or directness. It was Janus-faced-it looked in opposite 
direction. It was bilingual-it spoke in differeut tonµ:ues. The 
voice was the voice of Jacob, but the hand was the haud of Esau. 

3. The slave trade could not be prevented without exercising the 
right of search, and England had accomplished a two-fold purpose. 
Even with the right of search, the slave trade would defy the phi
lanthropy and the fanaticism of the world. In this very case the 
Dolphin had exercised the right of search, and it was quite amusing 
to a landsman to learn that all ships claimed the right to sail under 
false colors. See Wheaton's Right of Search, p. 42-3, Report in 
Congress 1825. 

4. He referred to the debates in the British Parliament to show 
that the abolition of the slave trade was uq.?:ed "as furnishing the 
means of effectually regulating (destroying) slavery in the islands, 
and thus beuefitting the Africans at home;" and quoted .'.\Ir. \Veb
ster's language, in 1850, (as one of his three great. historical truths,) 
"that it was hoped and expected that on the ceasing of the impor
tation of slaves from Africa, slavery would begin to run out here." 
It was evident, then, that the object and effeet of the various acts 
of Congress were to control and run out domestic slavery, and were 
just such laws as would have been voted, if Congress had been 
authorized to regulate and establish and abrogate slavery. To refer 
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such laws to "Piracy," "Commerce," &c., was an avoidance, to use 
no stron!.!·er nhrase. 

5. It 'was ·said that '.lllr right to hold slaves, was acknowledged in 
the act of Conµ:rcss it,elf, viz: the exception iu favor of "ncgroes 
not held t.1 service or labor by the laws of either of the States or 
'l.'erritor:es." It was a punle to conceive a law of a Territory 
C8tabl i8hing slavery, evc:i with the declaration of President Buchanan 
or the co11jui11t puwers of Conµ:ress and of Stj'Hltter sovereignty. 
But no thanks to Congress for the acknowledgment. It implies a 
right to deny. Indeed, on the priueiples of our legal opponents, 
Congre~s cnuld apply the piratical or co1n111crciul [Jnrrote to receiving, 
keep in)!, &c., uegrues ltelt/ to service ( r labor by the laws of a State 
or Territury. PnuPz ,r;11rde! 

6. The basis of this authority claimed for Congress was implica
tion-that wildcrne~s of power! That extravagant looseness utterly 
incompatable with private right ancl public justice. 

l\lr. 13. also poiLted out certain admissions by the adversary, 
which he considered very significant. One was that, according to 
the argument, CongTess could by definition 111ake anything piracy, 
whether under or without or ai:ainst the law of nations. There 
were statutory p;racies and felonf~s. Therefore, Congress cou!d by 
statute make it felony to drink ~mall beer or brandy; piracy to "kill 
a dead duck," or chew tobacco; and µ:rand larceny to abstract an 
oyster! 'l'he only C(1se of piraey of which he had heard, wa~ the 
abstraction of certain Sprrni.,h do11Uoons. This might seem a ludi
crous ans;;e,r, but it wa.~ (he thought) as good an answer as the 
argument desen·ed. Ilowe,·er, to treat this topic with gravity, in 
the elaborate opinion delivered at Colmubia, in December last, (.Echo 
Case, p. 1-1\J,) the Court, while ascribing this power to acts of Ccn
gress, and while viewing the power to "define and punish" as 
synonymous with the power to create, says, (unconsciously, no doubt,) 
the "power referred to is to supply a definition in precise words for 
those acts committed on the high seas, which ·are not piracy by the 
law of nations, but which, from their atrocity, and the places where 
they are done, have an affinity with piracy." Now, (said l\lr. B.,) 
do111e::-fc slavery and trading (coiumerce) in slaves between State 
and State have a rnuch greater affinity with the foreign slave trade, 
which was the origin of slavery in tlte United States, than the slave 
tr:1de has with piracy. The one may be first cousin to my u·1fe, but 
the other is first cousin to nu-a view of the question which will 
furnish not an affinity, but a con~anguinity in a subsequent stage of 
the argument. The ruatter was thus presented by an able writer: 

"Indeed, this rule of construction seems too obvious to require 
ei'.her argu1ucnt or authority, for without it, the rock of the Consti
tutio:1 itself is subverted, uud we have in its stead the shifting sands 
of public opinion. 

5 

I 



"We have seen tha't the dave trade and piracy had no connection 
when the Constitution was :~dopted-the slave trade was a branch of 
legal and legitimate com :Lerce; piracy was, as it is now, a crime, 
punished by all the world with the penalty of death; and so they 
had existed for years before; for it was from the ltomans that we 
derive many of the principles of law in regard to pirates, and it is 
well known that they, as well as the other ancient nations, even in 
the remotest antiquity, recoguiz,,d and carried on a shl\'e trade. 

"It is also perfectly clear that the framers of the Constitution did 
not use the term piracy with any roferencc to the slave trade. They 
withheld from Congress the power to prohibit the slave trade for 
twenty years. \Jan it be supposed for a moment that they under
stood that it was piracy which they were permitting and legalizing 
for twenty years Y ·If so, our ancestors must have regarded them

. selves as a nation of robbers and freebooters. 
"If then, the crime of piracy, in its ordinary and well-settled 

signification, and in the sense in which it was used in the Constitu
tion, has no reference to the sht':e trade, "·here is the authority for 
Congress to punish a citizen of the United States as a pirate for 
engaging in the slave tra<le? The power "to define," as well as 
punish, can only be held to authorize Congress to specify what acts 
shall constitute piracy, just as the Constitution itself docs in regard 
to treason. It could never have been intended by the framers of 
the Constitution to authorize Cougress to make that piracy which 
was not then, and had never before bcen,.considered a crime, or in 
any way connected with piracy. If so, Congress is at once invested 
with despotic power. Why ruay it not declare it piracy to catch 
cod-fish on the coast of Newfoundland? or to carry cotton from 
Charles:on to N cw York? or to travel frolll New York to Bo5ton by 
Long Island Sound, or even from New York to Brooklyn? · 

"Such a construction of this section of the Constitution invests 
Congress with unlimited power over the citizens of the United States 
upon the high seas, a·powcr which this section itself, not to mention 
the special reservation in the tenth amendment to the Constitution, 
should lead us to believe, was not granted by that instrument. The 
power given is" to define and puniHh piracic.1 a.'1rlfelonies committed 
on tlte h~r;h seas, anl offences against the law of nations;" but to 
"define and puni:;h" misdemeanors, no power is given. Criminal 
offences were then, as now, divided into two clas-ses, felonies and 
misdemeanors, and the specification of a grant of powe'!' "to define 
and punish" necessarily implies a want of power as to the other, or 
we must hold the term "felonies" to embrace criminal offences of 
all grades-a meaning never given to it in law and literature. 
There was a special mention of p~racy, probably because that offence 
itself was not a felony at common law. · 

"The exclusion of the power' to define and punish' misdemeanors, 
shows that the power given must be limited to the offences embraced 
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in the classes euumerated. Could we have more conclusive evidence 
to show that this power did not extend to the African slave trade? 
If Congress has no power to punish citizens of the United States 
for misdemeanors committed on the high seas, a fortiori, it has no 
power to punish them as pirates, for acts which, when the Constitu
tion was adopted, constituted no crinie whatever. 

"·what, t!tcn, it may be asked, was intended by the power 'to 
define?' No one at all familiar with criminal law, or its operation, 
will have any difficulty in answering the question. It means that 
Congress may specify what acts sh:dl constitute the offence, but not 
change its character or enlarge it_s limits. Such a power is abso
lutely necessary to every criminal jurisdiction, and is exercised in 
regard to every offence. For instance, there is no doubt that homi
cide, with malice aforethought, is n;urder; but it is a question of 
difficulty, with both legislators and judges, to dcterwine, in all cases, 
what acts amount to homicide with malice. aforethought, and a power 
'to define' murder is exercised whenever that question is settled by 
any Court or Legislature. 

"But it would be absurd to say that such a power authorized a 
definition of murder which would change its character, or extend its 
meaping, so as to include picking a pocket, or setting fire to a house, 
or an act which was not considered criminal when the power was 
given." 

There was another admission. One of the counsel for the prose
cution, in his argument before the Court, (Col. Hayne-Echo Case, 
p. 123,) after contending for the power under the piratical and com
mercial flag, suddenly hauled down bis colors and showed at his 
mast-head t~is signal of distress : 

"With his views of the Constitution pe should have doubted, and 
probably denied, the power of Congress to prohibit the importation 
of slaves directly, under the grant to regulate commerce, or indi
rectly, under the power of defining crime on the high seas, but for 
the light of cotemporaneous history, and the restrictive clause in 
the Constitution forbidding legislation until 1808. If the Constitu
tion stood without this clause, and without the light of contempo
raneous history, he should, he repeated, doubt the right of Congress 
to prohibit importation." 

Surely, said 1'Ir. B., contemporaneous history is too shadowy and 
evanescent to furnish a basis or materials for such a stupendous 
power, more especially when we remember that "The Federalist" 
(contending then for strict construction) wascoternporaneous with Pat
rick Henry's objections, which show that in his opinion the Gov
ernment was strongly Federal; and as to the restrictive clause (until 
1808), to pass by the conclusive remark that neither the Act of 
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18:W, nor the indictment, has aught to do with migration or importa
tion, a complete answer will be found in the following view, taken 
from a pamphlet of the day, as showing conclu~ively that the impli
cation of a power from its temporary prohibition was illogical and 
dangerous even under a Constitution grauting General Powers: 

"The nature of implication which we hnvc to deal with in con
nection wit!: the slave trade and the clause in question, i~, I repeat, 
altogether another thing. They say that only bec<1use a particular 
law is prohibited for twents years, it is also <lirecte<l to Le p11sscd, in 
the discretion of the Government, after tbat tirne. Now, in a Gov
ernment whose powers are all received by positive delrgatio11, it can 
not be said that the bare prohibit ion of a power for 011e period of 
tirue, is itself the efficient delegation of it for another period of 
time. 

''In a late case, in the Supreme ('ourt of the United 8tates, Judge 
Campbell, iu remarking upou wliat he considered a bmi arµurnent to 
show the power of Cougre~s to do a particul11r thi11µ-, ~:1ys: •The re
fusal of a power to Cougre~s to legislate in olle phiee, seen:s (in the 
erroneous argument of counsel) to jmtilj' tl1c seizure of the Fame 
power when another place for its exert·i'e is fou11d. '1 Li~ proceeds 
from a radical error, which lies at tLe f, und:1tio11 of 11;ueh of 1his 
di8cussiun. It is, thllt the Federnl Gon~n!ll:cnt 11111y J.iw'.ully do 
whatever is not prohibited by the Conf<titutiuu. '1 hi:s.wou!<l haYe 
been a fundamental error if uu a1r1endme1Jts to the C1.nstitution had 
been made. But the £nu] expret-sion of the will of the p<'ople of 
the States iu the te11th ume11d111ent i~, tliat, tl1e pt.wers of tlw fc<l<'ral 
Government ure liwited to the grant~ of the Con~titution.' Ai:d 
these remarks of Judge Cnn1pbcll, frmu tl1e SuprPu1e Beneh of the 
United States, ure only auuther <1utl1orit~tiYe cou£rwation of the 
principle which I ha\'e at ten: pted to est<.bfali-Crst by reuwu, then 
by history, and n• w, fi11ally, by the power of irre:it names. That 
principle is, that in this Govcrnu;ent of delegate• 1. powprs ulone. a 
prohibition laid on the C0Ycrn111ent prcYCnting it from cluing a p11r
ticulnr thing under certain Fpeci[c:d circuwstances, does not, llS I 
said before, give being, of it~elf, to a11y 11uthurity for that Govern
ment to do that sauie thiug uuder different circuwstanees.'' 

8. The argument hnd been so well presented by one of our 
State Senators (Mr. l\bzyek) that l\lr. ll. would quote him, even at 
the risk of seeming tedious : . 

"The Constitution does, as we have seen, authorize Conirress 'to 
define and puni h piracies and felonies conm1ittcd on the high seus, 
and offences againbt the law of nations.' Wlwu the Constitution 
was formed, the word pir~cy had a meanir.g as distinct and as well 

·understood as that of any other wad which occurs in that instru
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ment, and in interpretin,!· the Constitution it must now be under
stoo<l in that sense, and no ot er. ' Pirucy,' says Cha11cellor Kent, 
iu his Co111ment:tries on American Law, 'is robbery, or a forcible 
depredation on the high seas, without lawful authority, and done 
a11i1J10 jurunrli, an<l. in the spirit and 1uteution of universal hos
tility. It. is the san1e offeuce at -ea with robbery on laud.' 'And,' 
he udds, 'all the writer8 on the law of nations, and on the maritime 
law of Europe, agree on this definition of piracy. Under this gen
eral description it was known with sufficient distinctness by alf the 
civilized n:ltions of the world, or at leust of Europe; but as there 
wa~ no tribune connuon to them all for the trial and punishment of 
pirates-who were tried a11d punished in each 11ation by its own tri. 
bu11als-and assorne degree of vagueneos and uncertainty might arise 
frolll disorepuncies in the laws and administration of different coun

• tries with regard to analogous offences conllnitted on the land, it 
may have been necessary that they shcmld respectively, for the guid
ance of their tribunal,, in the practical adlllinistration of justice, 
give a more precise definition of the crime of piracy. For this 
reason, Congress was inveskd by the Constitution with the power 
'to define and pu11i~h piracies;' but it cannot be maintained, with
O!Jt the most licentious disregard of all the principles of sound in
terpretution, that by virtue of this power they are authorized to de
nounce as piracy, and punish with the extrcn1ist se,·erity, a trade 
not malwn £11 .w., in perfect accordance with the immemorial usages 
and laws of the countrit•s from which the slaves are procured, and 
for centuries sanctioned by the practice, and protected and encour
aged by the:; laws and tn•aties of all the 111ariti111e nations of :Europe. 
If they lia\'e the power to make the slave trade piracy, it is because 
they have the puwer to make anything piracy which is done wholly 
or partly on the high seas. If it may be made piracy to purclwse a 
slave in the ltio Pongas, where it is lawful to purchase slaves, and 
to transport hi111 by sea to the l\io Janeiro, where it is lawful to sell 
them, why may it not just as well be made piracy to purchase slaves 
on the Ja111es 1{i \'er or the lloanoke, and transport them by sea to 
be sold in the Savnnnah or the Mississippi? And if the waritime 
trade in slaves m:1y be punished as piracy, why not any other trade 
carried on by sea? Why, for example, may it not be declared pi
ratical tv export cotton to England or to France? 

" It may be that these measures were not only not resisted, but 
were evcu supported and advocated by members of Congress repre
senting the sJa,·eholding States, but that does not in the slightest 
degree , ffect the question of their constitutionality. Au act not 
warranted by the Constitution, though passed by the unanimous vote 
of all the me1ubers of CongrcsR, would nevertheless be unconstitu
tional, just as .much so as if it had been passed by a bare majority. 
The truth is, that when them Acts were passed, the prevailing sen
timent of the people, as well in the slaveholding States as elsewhere, 
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was opposed to the slave trade; and there is never so much danger 
of uncon~titutional legislation as when measures are proposed to 
which nobody objects. So it probably happened in this in~tance; 
but time and experience dispel many delusions and change many 
fabe opiuions; and when the errors committed under their inf!t::ence 
are di~covercd, they ought as soon as possible to be corrected. 

" And the best correction will be to pronounce by our tribunals, 
and our Legislature, and our primary meetings, whenever a suitable 
opportunitj· occurs, that the African slave trade being the origin of 
slavery, (to the South,) the Act of Congress declaring the African 
slave trad~ to be piracy, inasmuch as it purports and intends to convert 
into piracy what is not so in the nature of things, and in the sense 
of the Constitution, is unconstitutional, null and Yoid." 

That opportunity is now afforded; and :'!Ir. Il. trusted that it 
would be prowptly and fairly .seized. Although-as had been l"e
marked-this case was to be discussed and decided on legal princi
ples, it did involve political con~iderations-it did affect the social 
existence of the South. The sam3 learned adversary-whose doubts 
as to the potency of Congress over the subject matter had migrated 
for safety and repose to the Cltima 'f'hule of the prohibitory clause 
as illuminated by the ?°!Jni'.s fatuus of cotemporaneous history-had 
expressed hiuiself coufideutly as follows: [Echo Case, 124.] 

"How this ca·1 be regarded as a question of States Rights, or of 
Southern Rights, he had been unable to understand. There is no 
conflict of jurisdiction between the State sovereignties and the p:en
cral agency in this matter. The States, as such, do not pretend to 
claim power in this behalf; nor has any interposition of the shield 
of State sovereignty for the protection of the citizen been suggested. 
The persons to be affected are, in fact, out of the jurisdiction of any 
particular State, and have themselves selected the Federal flag as 
their shield of protection. And if we concede the right of Con
gress to pohibit the importation of slaves into the States, cert.1inly 
the South, as a section, is not affected by the trade elsewhere. If 
we are not to ha\•e slaves illlported, is it. to effect us to interfere with 
the importation into Cuba? In the present case, not one solitary 
Southern man can be found, he belieYed, among the prisoners before 
the Court. The captain and owner of the vessel is a Ilhode 
Islander, and every American among the crew, he was informed, 
hailed from North of the Potomac. It seemed to him, then, that 
this question in no wise addressed itself to the pride, the sympa
thies, or the interests of Southern people in particular." 

Never was there a greater mistake. It is plain that the seYeral 
States of the South are uf 1·ir;ht, and 1·n fact supreme upon 
the questions which affect the fortunes of domestic slavery, and 
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that the measures of the General Government, restrictive of the 
foreign slave trade, are in derogation of that right, and ought to be 
repealed. If Congrc:;s could control the foreign slave trade, either 
under the piratical or cou1rnercial clau8e, or under any clause, (ex
pressed or implied,) then inevitably could Congress regulate and 
prohibit the transit and egress of slaves between State and State; 
and we have a case now pending in which there is a conflict between 
State and Federal power awl jurisdiction, affording a striking illus
tration of spherical sovereignties, of which the contained is greater 
than the containing. The truth is, that the only practical issue that 
can be made is that of re-opening the slave trade. It was vain to 
repudiate this result without abandoning the argument, any more 
than the ostrich can hide its head in the sand without exposing its 
body. The wit of man cannot discriminate bdween the power of 
Congress to regulate coni111erce between Africa and the Ur ited 
States, and commerce between Georgia and South Carolina. The 
power claimed, if admitted, will prove a Troja11 horse. The rights,· 
the existence, of the South would depc11 d on the forbeanrnce or ac
knowledgment of Congress. 'l'hi8 power conceded (it is conceded 
on the most logical principles) and the Northern fanatic will have 
found his fulcrum. 'l'he institution of slavery will be like the Sala
mander surrounded by flames, or like a hi~hland tcrnipin boxed up 
and perishing for want of food, air and water; or, to use a figure of 
speech more consonant with the solemn gravity of the subject, the 
South will be like the warrior in story, when, before his blood thirsty 
and ruthless and implacable foe, he stood breathless and dcfenc:elcss, 
his sword-arm brok~n and his dagger lost! 

There were some historical reminiscences which were at once 
relevant and edifying, as showing the close affinity and intimate 
connection between the slave trade and slavery, and the true 
object, extensive bearing and ultimate effect of these Congressional 
usurpations. We had walked in the footsteps of England; we liad 
followed English advice; we had submitted to English dictation. 
And what ha·d been the policy and course of England? In 1562, 
nearly three centuries ago, England began this trade. In 1563, 
Sir John Hawkins was highly honored and richly rewarded. for his 
activity and success in that branch of industrial enterprise; and 
received (!'.nter al/a) a coat of arius exhibiting a demi ,~fl.Or proper, 
chained by the neck, (a Cabendo or ConfrO not yet instructed in the 
arts and mysteries of civilized lif'c.) In 1570, the just and gentle 
Elizabeth chartered the !loyal .African Company to deal in slaves. 
In 16~2 Charles II. granted a monopol.v of the traffic which, in 
1695, became general, and flourished for many years. :Meanwhile, 
England assiduously and profitably cultivated domestic slavery in 
her colonies and prodnce~, until in 177~, when Sam Somerset was 
whitewashed, she began to feel qualms of conscience, and to think 
it was time to purify her atmosphere; and influenced partly by 
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fanaticism, partly by misguided policy, and partly by spite towards 
"her children" in A111crica, she adrnnced step by st'.'p, (ji1ciliH 
de.ct?nsns avuni,) until she ended by rct!·ulati11g the slave trade Oil 

the ocean and slavery in the islauds. Thus did England ! Eng
land, whose instrumcuts of succe~s have becu br;bery :111d bravado
thc bank Bill and the bayonet altenwtcly used! England, who 
crosses the line to con,·crt, not the llinduo, but the Hindoo's gold! 
England, who hurls her thunder against the warlike Chineses ! En:.r
land, whose love tuwards U8 must be interpr1,ted by contraries, and 
towards whom our love is such that we would not greatly ~riC\'C to 
see the fast-anchored isle subside to the bottou1 of the broad 
Atlautic, with "Rule Brittauia" for her requi :111, rnd the tek•
graphic cable for her wiudiug-shcet ! llut, it was slowly and not 
without a struggle that England finally gratified the wishes and 
inaugurated the victories of t.xctcr llall ! She had drunk freely 
of the stolen waters; she had realized the value of a demi Jloor 
pro11er. TJp to 1807 her citizens coutiuued the trade. See Census uf 
Charleston, p. li:lG. Her progress to the reµ:ions of perfect equality 
and" universal emancipation" was siow and lingering. It was with 
reluctance that she denouuced the $lave trade as a branch of con1
rnercc in which "fiends torlllcnt, and Christians thirst for gold,'' 
and by which, by the by, e'en the poor Indian, with his untutored n1ind, 
had been greatly benefitted. Even in 1788, sixteen years after Sam 
Somerset's case, millions of her manufactures were invested in the 
slave trade. Thirty thou~and slaves were annually imported into 
her colonies; £:!5U,OOO were annually paid into her exchequer, 
as an iucomc from the slave trade; and the banner of St. George 
waved its protecting folds over half a million of slaves! ~ut 
the hewers of wood and the drawers of water, the occupa1.ts, rather 
than the inhabitants, of her factories and her coal rniues, "sickled 
o'er with the pale cast" which comes from too much to do and too 
little to cat.; but genuine, bona fide slaves, whose liberty had been 
cloven down in some drunken s'.\rimrnage, in and around the shanties 
of Africa, or on the upen plain, where there is no shanty at all. 
Slaves, on whose features an African sun had burnt and stampt 
indelibly that smooth and black co111r lex ion, which is not only 
incompatible with freedom, but is the cuuse and the mark, the 
badge and the brand, and the proof of servitude, per se. Ile said, 
we had walked in her footsteps, followed her advice, yielded to her 
dictation; and we repeat lier sickly senti111entality about the Afri
cans at home, and the "poor chief from Congo's lovely isle," 
forgetting that the said poor chief was himself a very large 
slaveholder, and would cheerfully have furnished a c11rgo for the 
Echo, if she had ~one to that sauie lovely isle, as we suppo8e from 
the following precious items: ' 

' I 

Tiie King of the Slave Traders.-'I'he Lon<lun l\Iorning News 
of the 22d ult., announced the death of a great sovereign, as it calls 
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him-" a black woolly-headed potentate, and nevertheless a notable 
monarch, a trained and experienced warrior, and a king whose deeds 
had resounded far and wide." It refers to Gezo, the slave king of 
Dahomey, who expired l·,tely, but at what time is not precisely 
known, on the \Ve~tcru coast of Africa. 

This Gezo, if we may judge by the facts of his life, as detailed 
by the News, has done more atrocious evil than any sovereign of 
his day. For upwards of twenty-five years he supplied all the 
demands of the ~panish and Portuguese slave dealers who infested 
the Bight of Benin, ravishing and devastating the interior far and 
wide by his slave hunts, to obtain victims for his European cus
tomers. He organized aud led these infernal forays and cruelties 
on the largest scale Africa has known, and annually sold, without 
remorse or scruple, his own countrymen in tens of thousands for 
exportation. 

But to resume. For what liave we done all this? To imitate 
England! It has been well said, by the same statesman : We profess, 
both nationally and indi \·idnally to be suspicious of the English, and to 
entertain in fact a cordial dislike of them. We bear a hereditary 
grudge for their early neglect and subsequent oppression of our ances
tors. \Ve are indignaat at their coastant saeers and their insolent 
iatermeddling with us and our institutions and interests, at home and 
abroad. Yet we are forever imitating them. And like imitator~, 
we bring upon ourselves injury and ridicule. 

But for what else had we done this? To injure our own institu
tions, to regulate slavery, to assist slavery in running out, to illus
trate the affinity between slavery and the slave trade, and while 
enjoying the benefits of their (ill-gotten?) wealth, to endorse by the 
decisions of our courts and the verdicts of our juries against our 
forefathers the charges of murder, theft, piracy! This result, too, 
was to be attain3d by conceding to the Federal Government, powers 
not only ne\'er granted, but expressly reserved. And in behalf of 
whom? That very san1e Government, whose clashiag machinery, 
with iron jaws, is always calling for more Southern food. That 
very same Government, whieh has been well characterized as being 
anti-Southern, with strong English proclivities. That very same 
Government, whose adherents do not scruple to moisten with mo
lasses and sugar the throats made hoarse by bawling against slavery, 
from which sugar and molasses chiefly come; while with sleepless 
vigilance and untiring energy they strive to pervert the peaceful 
and eontentud slave into a durlc, designing and desperate rebel-to 
transform the patriarchal relation of master and slave into a tnisera
ble con'est, in which humanity for the black man will suffer less 
than justice to the white, and in whid1 one fruitful theme of Phar
isaical whiniag, and worse than Jlormon piety will be gone, and 
gone forever; though with it an institution useful and noble, and 
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time-honored too. Fortunately, an occasion is presented for tie 
jury, on legal principles and according to strict forms of law, to 
arrest those proclivities-to rebuke that usurpation-to avert those 
disastrous consequen<:es-to repel and falsify those charges. It was 
their province, their right, their duty, and he trusted would be their 
pleasure. As an advocate, as a citizen, as a Southern man, their 
refusal would give to him a bitter pang. He hoped for better 
things; and, in order to contribute towards the auspicious finale, he 
would, in the last place, proceed to diocuss: 

'1. The rightful power of the jury in criminal cases. 
And he would endeavor to maintain and demonstrate that in this 

case, and in ail criminal cases, the jury have the rightful power to 
pass upon and decide the law as well as the fact, and that it was the 
sworn, imperative duty of this jury so to do, 

In approaching this question, ;\Ir. B. s:1id lie was somewhat 
oppressed by the superincumbent weight of the Court, and also 
felt that he had to struggle against a popular error. But he also 
felt that he contended for no legal heresy, but for fundamental 
principles, a frequent recurrence to which was necessary for the 
preservation of public liberty. He was su~taincd by precedent
sustained by authority-sustained by reason-sustained by law
sustaincd by right-sustained by justice; and he was willing to 
hazard the reputation of thirty years (such as it was) on the ques
tion. If he was in error, it was a hopeless case-it was too late to 
~rnlearn; but (to use the language of a grcnt advocate, contending 
rn the same cause, four scor c years ago,) unless the jury heard him 
confuted by direct precedent, (not vague doctriue)-by soiue monu
ment of justice, (not ingeuious theories or would-be wise authors,) 
they ought to follow him. There was a maxim, smacking not of the 
genuine Saxon, but of a foreign language, Ad questiones fucti non 
1·espondeut Judices-ad questiones le!]is '/Wit i·cspondeut .Jurutores. 
(To questions of fact, the judges do not respond-to questions of 
law, the jury do not respond.) What is the meaning of this maxim? 
Is its meaning a question of fact or a question of law? Has 
it any definite and fixed meaning at all ? Is like vox populi vox 
Dci. (The voice of the people is the voice of God)-one thing 
to-day, another to-morrow, and nothing at last. The terms of this 
celebrated maxim arc apparently ambiguous. They arc negative. 
Taken strictly and literally, they import that the questions of fact 
and the questions of law go a begging without a ·response from any 
quarter-as the homely adage tells us that a certain gentleman could 
eat no fat, and his better-half could eat no lean. Thcte was ~n 
neither instance a necessary and irresistible inference that the con
verse of either proposition was positively true. Dut (speaking 
frankly) the celebrated maxim had a definite and fixed meaning, 
viz: That whenever a party has been brought in answer by due 
process of the law; whenever a caRc is made, the law itself, by its 
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proceedings and its forms and its pleadings, cloth originate and present 
a question of fact or of law, or of fact and law blended, and doth also 
indicate by whom (judge or jury) the question so originated and pre
sented, shall be ~esponded to, either finally or with resort to another 
oracle also indicated. Then tire inquiry is, what is tl1e question here 
originated and presented by the proceedings and the fonns and the 
pleadings of the law? All'.l. whom doth the law indicate as entitled 
and worthy to response? The question is: 

"Has the Government proved that the prisoners did the acts as 
charged? and in so doing did they violate a constitutional and 
valid statute of Congress? Arc they guilty of crimes and offences 
legally charged? Thus arc originated and presented the ·question 
of law and the question of 1act inseparably connected and blended 
in the indictment itself, and both to be answered and resolved froni 
one simple response from the jury, in whom exclusively and unc1ues- . 
tionably and finally, the law by its proceedings and its forms and 
its pleadings, has vested the stern aud awful arbitrament of life and 
death." 

This simple ·. iew would seem con elusive. A demonstration in 
Euclid might be more ruathernatical--it could not be more certain 
or more true. But there are other considerations which will confirm 
and elucidate: 

1. This right, on the part of the jury, has been claimed and 
exercised (though sometimes denied by judges) beyond the memory 
of man. It is a fixed fact; it is an heir-loom; it is an hereditary 
right; it is traditionary law. 

2. The learned counsel is bound to show something to the con
trary-some statute, some custom, some decision, some ~precedent
something, other and better than the dictnni of a judge. 

3. No apprehension need be entertained on the score of expedi
ency. Juries, in most cases, arc disposed to yield too deferentially 
to the judge. It is only on great, important questions that the 
right will be needed or exercised. No great intelligence or learning 
will be required for the solution of such questions; but integrity, 
firmness and independence rather. l\Iany of the objections urged 
against the exercise of this right are applicable to the trial by jury 
itself. Indeed, eertain person·: are growing tired of "the trial by 
jury;" hence we see, my Lord Campbell, the independent judge 
and enl~qhtened statesman, in a recent case, (Arn. Law Register, 
l\Iarch, 1859, p. 315,) thus addressing a jury of twelve intelligent 
and grown men : 

''LORD CA~IPBELL.-I really cannot in the discharge of my 
duty, gentlemen, receive that verdict. It cannot be right. It is 
impossible that it can be right. It cannot stand. 'rhe Court of 
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Queen's Ileneh would set it aside. If you find for the plaintiff, you 
are bound to give him reasonable damages. If he is not entitled to 
your verdict you must say so. I must beg you will return to your 
chamber." 

"SEVERAL JuRY~IEN.-There is no chance of our agreeing, my 
lord." . 

"LORD CA:IIPBEr;.-,.-I really hope, gentlemen, that by consulta
tion and deliberation you will agree. Trial by jury has flouri~he<l 
in England to the great benefit of the land in which we live j but 
it has been so by reason of jurymen deliberately and calmly con
sulting eaJh other, and usually after that deliberation co!"!1ing to 
conclusion either one side or the other. 1\ ow, in this case it is 
quite clear that you have not done so. I must respectfully tell you 
that you have not done what the law requires you to do, and I must 
beg you to withdraw and deliberate. I cannot receive such aver
dict. I should be guilty of a dereliction of duty were I to receive 
a verdict which is unquestionably wrong. You cannot agree in a 
verdict which is wrong; but., by consultation, ~ome of you may 
change the opinion which you originally bad, and unless you delib
erate and try to come to a just opinion, in which you all concur, it 
is not possible that the law can be administered. I must request 
you to withdraw." 

A second time the jury returned. 

"A JURY:IIAN.-1Ve have agreed." 
"LORD CAMPELL (warmly).-You have agreed in a verdict con

trary to law, to justice and to common senrn, and I am astonished 
at it. No judge ever sat upon the bcneh with a greater respect for 
juries than I have, and the more that I have assisted in the admin
istration of justice in conjunction with juricH, the more I have 
admired the admirable tribunal whieh they form. It docs surprise 
me to find that gentlemen of your intelligence will now, nftcr being 
told that your verdict cannot be rcccircrl, and is a vcrditt contrary to 
law, justice and common sense, persist in a vcr<lic:t for the plaiutiff, 
giving it as your opinion that there was negligence on the part of 
the company, whereby he E:uffered severe ir1juries, tnd then cutting 
him off with a farthing. That is not creditable. You will rctc·rn 
to your chamber." . 

"A JuRY.MAN.-Does your lordship refuse to rcccire the ver
dict?" . 

"LoRD CA:\IPBELL.-I do refuse to receive it, as the law requires 
me. You will return to your chamber." · 

The jury finally caved in. As.a remedy for this evil, the ab~urdity 
of cornpu'.sory unani111ity, my Lord C:irnpbcll prcpoH•d to sub~titute 
a majority of two-thirds. The House of Lords very seusibly re
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jcctcd his. motion by a large i.iajority, and this under the lead of 
Lord Lyndhurst, an American by birth. But, said ;\Ir. B., it was 
well worthy of remark that the right of the jury to pass on ques
tions of law in cri111inal eases is reµ:arded like unanimity as strange, 
dangerous,)mpraeticablc. Hear what ~Ir. Calhoun says on this sub
ject: 

"Twelve individuals, selected withont discrimination, must unani
mously concur in opinion, under the obligations of an oath, to find a 
true verdict, according to law and evidence; and this, too, not unfre
qucntly, under such great dirliculty and doubt that the ablest and 
most experienced judges and advocates differ in opinion, after 
careful examination. And yet, as impracticable as this mode of 
trial would seem to a superficial observer, it is found, in rrnctice, 
not only to succeed, but to be the safest, the wisest and the best that 
human ingenuity has ever devised. When closely investigated, the 
cause will be found in the necessity, under which the jury is placed, 
to agree unanimously in order to find a yerdict. This necessity acts 
as the predisposing cause of concurrence in some common opinion, 
and wjth such efficacy that a jury rarely fails to find a verdict. 
Nothing, indeed, can be more favorable to the success of truth and 
justice, than this predisposing inflnence caused by the necessity of 
being unanimous. It is so much so, as to compensate for the defect 
of legal knowledge, and a high degree of intelliµ:ence on the part of 
those who usually compose juries. If the necessity of u11ai1imity 
were dispensed with, and the finding of a jury made to depend on a 
bare majority, jury trial, instead of being one of the greatest im
prove111ents in the judicial department of Go\·crnment, would be 
one of the greatest evils thnt could be inflicted on the community. 
It would be, in such case, the conduit through which all the factious 
feelings of the day would enter and contaminate justice at its 
source." 

So, too, said :\Ir. B., no evil will result from conceding to the jury 
the right (as they now exercise it) to decide whether a certain law 
is valid whenever that question is blended with the fact, as it always 
is in a criminal case, as srnn as the traverse is joined. It is u11de
niable, that to determine what is the law in relation to ~rimes, and 
whether a law creating a certain offmce is valid, is much less difficult 
than to apply the law (ns expounded by the judge) to the facts. 
Indeed, what is Foreign law is a fact to be proved, and of course to 
be decided by the jury when they pass upcn it; and if the jmy is 
not infallible, neither is the judg;e, who naturally clings like the ivy 
to the su111wrting u·all. 1Ie11ce it is that decisions of Federal judges 
against an Act of Congress are "few and far between." Mr. ll. at 
present could r~call only two, both of them decidedly erroneous. 
llut whether expedient or not, this right of the jury doth substan .. 



tially exist; it is part and parcel of the very frame-work of our 
criminal jurisprudence, (State and Federal,) as much so as the prin
ciple that juries must be unanimous, or that the Judge decides all 
questions arising on the competency of witnesses or the admissibility 
of evidence. 

4. It is urged that on demurrers, special pleas, bills of exceptions 
(when used), appeals, motions in arrest of judgments, &c., the judge 
exclusively responds. It is so; and for the simple reason that, by 
the proceedings, the forms and the pleadings, the question of law is 
made and presented to the judge, and the jury have no more voice 
in those matters than the judge has in fonuiug and pronouncing the 
verdict in this ca~e. Here he referred to the famous Custom llouse 
llond case in 1831, in which the jury, by the very pleadings, were 
precluded from the legal question. 80 it is on :'pecial V crdicts. 

5. There are cases in which the right and duty of the jury is not 
only conceded by our opponents, but would be insisted on, as if a 
judge were to tell the jury that one witness was enough in perjury, 
or in a case of treason read to them, Professor Grecnleaf's Book, 1 
vol., sec. 235, to the effect that two witnesses to two overt acts, (sep
arately,) or a confession out of Court, would be sufficient. Accord
iug to the argument, (construing away the Constitution, A rt. 3, 
sec. 3, e. 1,) the jul'y would be bciund to convict, and the prisoner 
wouid inevitably be bung; not even mandamus or motion in arrest 
could save his neck. It is uo answer to say that this is an extreme 
case, or to quote "Q111: luRret 1°11 litcra. lw~rct in cortice !" "\\'hen 
the bark is gone, the tree soon dies; aud the prudeut traveller will 
prefer a bridge above the water mark made by the frcHhet. This 
right and po1ver of the jury may be inconvenient to the Govern
ment; but, as Charles Fox said to Napoleon I., when conversing on 
this very question, "'Tis the inconrnnience we Englishmen ad· 
mire." 

l\fr. B. then cited and commented on the following authorities: 
Fed. Con. Jury, Coke on Lit., sec. 368; Discourse on LLaw (Finch), 
p. 399; Tryals per Pais, ch. 10, p. 151; Lilburn's ca·'e, 2 State 
'.!.'rials, p. 8~ ; Bushell' s case, 1G70, in Vaughn's Heports; Trial cf 
the Se>en Bishops; Zenger's Trials, in 1735; Dean of St. Asoph, 
in 17H, (Erskiue's Argument;) 3d Term Hep., p. 431; Carolina 
J,aw Journal; Worthington on J urics; Debates in Parliament on 
the Libel :let; 3d Hallam's Eni.i:land, p. 12; Ingersoll on Law of 
Grand Juries; Impeachment of ,Judge Chase, 1 vol., p. 5; 2 vol. p. 
497. lHr. B. exarnined minutely and fully l\lr. Hargrave's celebra
ted note, Calm on Lit., fol. 155, and showed clearly that it confirmed 
his views. He was willing to. test the question by Mr. Hargrave, 
who admits the power and right as unquestionable; still he thinks it 
niore expedient for the jury to show deference to the advice of the 
judges. 

The following extracts from Professor Licber's work on Civil Lib



crty, vol. 1, p. 254, will be giv-cn, though it is due to candor to state 
that the Professor does not favor our doctrine: 

"It (trial by jury) gfres the people opportunities to ward off the 
inadmissible and strained demands of the Government; it is ncces
~ary fur a complete aecusatorial procedure; it U1akes tl11 administra
tion of justice a matter of the people, and a wakens· confidence; it 
throws a great part of the responsibility upon the people, and thus 
elevates the citizen while it legitimately strengthens the government; 
it is the great bulwark of liberty u1 monarchies aguin~t the crown, 
and a safety-valve in republics; it alone makes it possible to decide 
to the satisfaction of the public those cases which must be decilled, 
and which nevertheless do not lie wit:;in the strict li111its of the 
positiv~ law; it alone makes it possible to r~corH:ile, in some degree, 
old and cruel laws, if the lcgi~lature omit to abolish them, with a 
spirit of humanity, which the judge could never do without under
mining the ground on which alone be can have a firm fouti:'.g; it is 
hardly possible to inwgine a living, vigorous and expanding common 
law without it; it gi1·cs to the adrncate that indcp:ndent and hon
ored position which the accusatorial process as well as liberty re
quires; and it is a school for those great advocates, without which 
broad popular liberty does not exist." 

l\I r. B. then corrected several errors in general circulatio_n. 1st. 
The advocates for this right do not claim that the jury are to set 
a~ide what is la11"", or what they believe to be law. Ile had an im
pression that his opponents took it fur µ-ranted that the jury woulJ 
set aside law if they got a chance, and that all laws were valid. Ile 
put more faith in juries.. Those who think independently, generally 
think right. 2d. Nor did those advocates contend that the nrdict 
of a jury was of any authority en a point of law in other cases. But 
it is decisive of the law as to the criminal case pending, and it is 
decisive because such is "the trial by jury as 'heretofore med," 
which trial by jury "shall be prcsen·ed ;" and by said jury the trial 
of all crimes shall be, except in cases of impeachment. 3d. It wus 
uq:~ed ou the other side, that though the jury, by the proceedings, 
had the power to decide the law, they were under a moral ol:ligation 
(the Higher law~) to take the law implicitly from the Court. This 
only enl:.trges the question. The jury are under a higher obligation 
than that of morals to exercise their legal right and perform their 
legal duties, which are paramount to moral obligation-the certainty 
and safety of which, as a guide, need not be discussed since Dr. 
Paley's chapter on "The ;\!oral Sense." l\Ioral ob!igation has no 
status in Court. The law ceases where moral obligation begins, et e 
con verso. 

Law and morals are not incompatible--because they operate in 
different spheres; and to say that ."we are under a morn! obligation 
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to obey the law," sounds very much like a confession of the weakness 
of the la'Y· Certainly, if this vague and ambiguoµs maxim has any 
application to this question, it should rather stimulate this jury alike 
to vindicate their frauchi:se aud defend the pri\'ilegc of the accused. 
Nor should it be forgotten that the right of the judge to declare the 
law, even a~ claimed by the other side, is confined to the construc
tion and valid·ity of a statute; for whether a certain statute had 
been enacted, and whether a certain decisirn had been made and 
what was the application of the law to the facts, were confessedly 
matters for the jury. 

Let us consider some Arnerican authoritie~ on-this point. One of 
the charges against J edge Chase (when iuipcached for conduct 
highly arbitrnry, oppressirn and unjust) was, in debarring the pris
oner from his co!· stitutional privilege of addressing the jury (\hrongh 
his counsel) on the law, as well as on the fact, which was to deter
mine his guilt or innocence; and at the satlle time endeavoring to 
wrest froui the jury their indispensable right to hear argument, and 
determine upon the question of law as well as the question of fact, 
involved in the verdict whieh they were required to gi·e. Hut 
Judge Chase produced his written- charge to the jury in the follow
ing emphatic language : 

"It is the duty of the Court in t1 is case, and in all criminal caseH, 
to state to the jury their opinion of the law arising on the facts; but 
the jury are to decide in the present, and in all criminal cases, both 
the law and the facts, on their consideration of tlic whole case." 

This principle was conceded on all sides, and Judge Chase further 
declared: 

" He well knows that it 1s the right of juries, in criminal cases, 
to p;ive a general verdict of acquittal, wliich cannot be "et aside on 
account of its bJinµ; contrary to law, and that hence results the 
power of juries to decide on the law as well as on the facts in all 
criminal cases. Th;s power he holds to be a sacred part of our 
privil 0 ges, which he never has attempted, and never will attempt, to 
abridge·' or to obstruct. As little can this respondent be justly·_ 
charged with having, by any conduct of his, endeavored to wrest 
'from the jury their indisputable right to hear argument, and deter
mine on the question of law as well as the question of fact involved 
in the verdict which they were required to give.' He denies that 
he did at any time declare t.hat the aforesaid counsel should not at 
any time address the jury, or did in any manner hinder them from 
addressing the jury on the law as well as on the facts arising in the 
case. It was expressly stated in the copy of his opinion delivered 
as above set forth to l\lr. William Lewis, that the jury had a right 
to determine the law as well as thl) fact; and the said William Lewis 
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and Alexander James Dallas were expr~ssly informe,J, before they 
d,.c]arcd their resolution to abaudon the <lefeu: e, that they were at 
liberty t.u,argue the law tu the jury." 

In the s,t;no trial ILrnu1Jlph of Roanoke, fur the impeachment, 
thus expressed hiuiself: "A Jccision of the juJge, although it may 
be biuJing on the Court, the jury are not obliged to respect, and the 
counsel has a right to controvert that decision before them, the :;ole 
judges, in a case of that nature, both of the law and the joct. I 
do out deny the right of the Court to explain their sense of the 
law, t,, the jury, after counsel have been heard; but I do deny that 
the jury are bound by such exposition. If they verily believed 
tl:at the overt acts charged in the indittrnent did not amount to 
treason, they could nvt, without a surrender of their consciences 
into the hands of the Court, without a flagrant violation of all that 
is dear and sacred to man, bring in a verdict of guilty. I repeat 
that in such a case the jury are nut only the sole judges of the· 
law, but that where their verdict is fav.Table to the prisoner, 
they are the judges without appeal. In civil cases, indeed, the 
verdict may be set aide and a uew trial granted; but in a crimi
nal prosecution, the verdict, if _not guilty, is final and con
clusive. When I concede the right of the Court to explain the 
law tu the jury in a criuiiuul, and e~pccially in a capital case, I am 
penetrated with a conviction that it ought to be done, if· at all, 
with great caution and delicacy. I must beg leave to state, before 
this honorable Court, what appears to my unlettered judgwcnt, to 
be a strong and obvious distinction. 'l'hcre is, in my mind, a 
material difference between a naked defiuition of law, the application 
of whi.:ih is left to the jul'y, and the application by the Court, of 
such d~finition to the particular case upon which the jury are called 
upon to find a genernl verdict. Surely, there is a wide and evident 
distinction between an abstract opiuiun upon a point of law, and an 
opinion applied to the facts, admitted by the party accused, or 
proven against him." 

i\lr. Early thus spoke, also, for the impeachment: 

"The relative rights of judges and juries have, at some periods of 
judicial history, been so little understood, and the limits of each so 
indistinctly marked, that the benefits of the institution of jury trial 
were left much at the mercy of arbitrary a nll overbeariug Judyes. 
But, it was reserved for the honor of modern times to dissipate this 
uncertainty so baneful to justice, and to fix down the establishment 
upon its only proper foundation; that of the right to determine 
without control, both the law and the fact in alt criminal cases what
so1,ver. This right has now been so long practiced upon in the 
United States, and may be considered as so well established, that it 
is scarcely to be expected we shall witness upon that point any dif

7 • 
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fcrence of opinion. Still less is it to be expected that we shall wit
ness such difference, when we arc discussing principles which apply 
to cases capital. In such cases, it is the glory of the law~ of this 
country that the offence of the aceused should be left exclusively to 
the judgment of those least liable to be swayed by the weight of 
accusing influence. It is no part of my intention to deny the right 
of judges to expound the Jaw in charging juries. But it may be 
safely affirllled that rneh right is the 1110st delicate they possess, and 
the exercise of it should be guarded by the utmost cnutiou and 
humanity." 

I have, said the judge in the case cited below, carefolly consid
ered this subject. l lrnve looked into all the cases that I can find in 
which it is discussed, and the result is, that I have been induced, 
bJ the reasoniug of .\Ir. Justice Best, in ltex vs. Burdett, (4 Barn. 
and Aid. 95,) and of Judge Kent, in the case of the People vs. 

·Croswell, (3 John. Cas. 307,) to modify the opinion expressed on 
this point when the judgment •ms <lelivered, and I am now satisfie<l 
that in crin1inal cases the jury rnay be said to be judges of the law 
as well as of the facts, because the law gives to them the privilege 
of acquitting the prisoner, although the judge lllay tell them, that 
according to law, if they find certain facts to be proven, he is guilty, 
and although they may find such facts to be proven; and this, their 
verdict, is final and conclusive. In this sense, it is legal for them 
to find a verdict contrary to the charge, and I am constrained to 
agree with Judge Kent, in admitting that it cannot accurately be 
said that they would do wrong in exercising a privilege which, by 
law, is granted to them. I am not prepared to say, consequently, 
that the Legislature has granted to them a lawful privilege, which is 
not a rightful power. 

I defer, therefore, to the view of this subject taken by my breth
ren, and agree that they were right in holding that the judge below 
erred in restricting the jury :is he di<l on this point, to the law "as 
given them in charge by the Court." He might have called their 
attention to the fact, that the judge, by his education and position, 
was better i;ki!led in the !::w than them~eh-es UR the general rule, 
an<l might be looked to by them as a reliable and proper advisor; 
still, he should have added, that though, according to his view of 
the law, the prisoner might be guilty; yet, if they took a view of 
that law different from himself and deemed the prisor:er innocent, 
they had the legal right so to find him. l\IcGuffie vs. the State, 
17, Geo. Hep. 512-13. 

In civil cases, it is the duty of the jury to receive and act 
upon the law, as expounded to them by the Court. l\IcCorry vs. 
King, 3 Humph. 267. , 

But in criminal cases the jury are jud;es of t)1e law as well 
as of the fact. The State vs. Snow, 6 Shess 346; The State 1:s•. 
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J oues, 5 Ala. 6613; Armstrong vs. the State, 4 Black. 2Ji; 
W arrcn vs. the State, 4 Black. 150; Supple, 2 U. S. Dig. 263. 

In criminal trials the jury h.ive a right to <lecidc both as to t~e law 
and the facts of the ca,e. The People v.>. Th ayers, 1 Parker, C. lL 5!J5. 

The jur.v have a right to disregard th<) opinion of the Court, 
in a criminal case, even on a question of law, if they are fully satis
fied that such opinion is wrong. The People vs. Vidcto, 1 Parker, 
C. R. 603; 15 U. S. Dig. 3GO. 

It is true· that in X orth Caroli Ha it was decided that it is nut 
error in the Court to refuse to tell the jury that they are judges of 
the law as well as of the facts. The State 1'$. Peace-1 Jones law, 
(~. C.,) 251, 263; 15 U. S. Dig. 3GO, (59). 

But this decision is utterlv worthless. and almost insultinz. when 
we find that the llip Van "\Vinklc Cou~t actually con~trucd~~way a 
solemn ~\ct of their own Legisbture ·i. e. implied away. 

The Act is in these words: "In all jury trials, the parties or 
their counsel have a right, and shall be allowed to aryue to the jur,1/ 
their whole case, a.~ uell oj law as of j(U'I." 

The fullest and mo;;t satisfactory discussi011 of the question is to 
be found in the Vermont case, as follows. Said the counsel : 

It is admitted, that the judges are the constitutional advisers 
of the jury, and that the jury should pay great re~pect to their 
opinion; but the jury should never cornpromi~c their oaths by fol
lowing the judges, when clearly convince<l that the charge of the 
Court was wron.c:. Co. I~itt. 228; 4 Bl. Com. 361. Bushel's case 
decided 22 Charles II., cited by Kent, J., in People vs. Crosswell, 3 
Johns. Oas. 369; 'l'riul of the seven Bishops, 4 llarg. St. Tr. 3!)5, 
(1688); Bex vs. "\\'oodfoll, 5 lforr. 2661, (1770); 1 Chit. Cr. L. 
520; Henfield's case, Wharton St. Tr. 87, (17!)3,) under the 
sedition law, passed in 17!)8, it was held that the jury had a right 
to determine the• Jaw and the facts, as in other cases. "\Yhart. St. 
Tr. 337; Fries' case, lb. 587, (1797); Callendcr's case, Ib. 710, 
(1800) ; Georgia vs. Brailsford et. al., 3 Dal. 4, 2 Wilson's Lectures 
372; Commonwealth ·v5. Knapp, 10 Pick. 496, 13 Pick. 550; 
Coffin vs. Coffin, 4 :Mass. 25; United States vs. Wilson, 1 Baldwin 
108; State ·vs. Snow, 6 Shess. 346; Hall vs. Mullen, 5 Har. and 
J. 190; State vs. Croteau, 23 ver. 17. 

Said the Court: The only cases that can be found in the English 
Courts, where any of the judges favored the doctrine now claimed 
by the r rosccutor, are King vs. Lilburne, 1 Harg. St. Tr. 69, 81, 
82; 1 Car. 2, in 1649 ; and in the trial of Algernon Sidney, 3 
Ilarg. St. Tr. 805, before J u<lge .Jeffries. The former was before 
an extraordinary commission, eight years after the Star Chamber 
was abolished; but the jury rendered a verdict of not guilty; and 
although examined before the Council of State, nothing farther was 
done with them, or with the case. The dictum of Ch. J. Best, in 
Levi vs. Milne, 4 Bing 195, (13 E. C. L. 396,) only applies to. 
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cases of libel. The fast time the doctrine seems to have been 
favored by any A111P1-ica n Court was on the trial of Batiste, 2 
Sunrn1. 2-W, in 1835, where Judge Story d1arged the jury, tl1at, 
they must take the law of the case from the Court, but he permitted 
the counsel to argue tl:e law to the jury. The case of the Com
monwealth 'CS. l'orter, 10 )let. 2ti3, wl1ieh is believed to be the 
only case where the full bench held this doctrine, preHents the sin
gular absurdity of deciding that the defendants eounsel have a rif,\ht 
to argue questions of law to the jury, but the jury have no right to 
decide them. On the trial of Dorr for treason against the State of 
Rhode Island, Ch. J. Durfee tdd the jury, they must take the law 
from the Court. 

This doctrine expired in England, with Jeffries, in 1G88. It is 
of very recent origi;; lierc, beginning orily fourt<'en years back; 
confined to two States, l\1assachusetts and Hhodc bland, und in the 
lust probably wl1olly political; and opposed to it is the long and 
well settled practice cf the J~nglish Courts and Hnr, repeated deci
sions of the United States Courts from 17£1±, of the Suy1rcmc Court 
of the Unitcd States, the Supreme Courts of )1assachusctts, Ncw 
York, l\laine and Veru1ont, the authority of er11i11ent elementary 
writers on the justice, and propriety, and security of the rule itself. 

Accordingly the Court decided. 

1st. It was anciently the acknowledg<'d proYincc of the jury, in 
civil as well as crirniriid cases, to decide all qucstiuns of luw, u:; 1rcll 
as of fact, which were involl'ed in uu isrne to the1 country. The 
legal maxim, "ad questiounn facti 11on r1',"})(J1tilt>i1t J11dtc1's, ad qur's
tiouem {!'[/is non respuur/,:11( juraf(}('S," hi<d rcfcrel!CC OJJ!J to ;<UCh 
questions of law or fact, as appeared on the record. The purport of 
it was, that issues of fact :-;hould Le dl'eitlcd by the jury, and i~sues 
of law by the Court; it being ns rnud1 the prol'incc of tl1e jury to 
decide the whole issue committed to them, as for the judges to 
determine that which was joi11ed to the Court. 

Zd. For a wrong verdict in civil actions, whether the erri:r were 
in regard to the facts of the i~suc, or iu the :rpplication of the law 
to the facts, the jury were ulune 1wpousiLle upon the procc>s of 
attaint; and they could not excuse th lliSC]\'cs Jro111 such responsi
bility by following the directions of the judges in regard to the law. 
And while the process of attaint continued iu use, there was no 
mode of disturbing a verdict for error in the directions of the 
judges to the jury, either by bill of exceptions, or otherwise. 

3d. By the modern praC'tice of granting new trial8 in civil rnits, 
for a difference of opiuion between the Court and jury upon matter 
of law, and of allowing bills of exceptions for misdirection of the 
judges, juricos have beco111c subject to the control of the Court in 
regard to the law, and are, consequently, now, iu such suits, the 
proper judges of the facts only. 



4th. But in ~riminal prosecutions the ancient eomuwn law riirht 
of the jury, in farnr of the prisoner, to determine the whole matter 
in i~rne-tlie law as well as the foct-rcmains unimpaired. 

5th. The right of the jury to find not only the fact of the issue, 
but to decide upon its erimi·nali1y was, in E11gland, essential to the 
protcctiun of inuocenee and presei:vation of liberty, and for that 
reason 1rn8 been maintained and preserved. 

Gth. ·where political power is conferred, either by statute or the 
co:u111on law, ori a trituual, without restriction or control from any 
other authority, such power may be lawfully exercised, such power. 
has been cnnforred 011 the jury in criminal trials, in respect to the . 
determination of the law, since the remedy by new trial has never 
been extended to a vcr<liet of acquittal in a criminal prosecution, 
and they have, consequently, a legal right to exercise it. 

7th. In criminal trials it is the dut,l/ of the judge to aid the 
jury by gi,ing them his opiniim in regard to the law involved in the 

' 	 issue, and it is tlte right of the jury, in favor of the prisoner, to 
determine the law as well as the facts by their general verdict. 
State ·vs. Croteau, 2;1 verw. 1-±-15. 

In the same case above cited, the Court well remarks: 

"It is this independence of jurors in crirninal case,;, that has com
mended the Engli~h syt-tem of jury trial to the favor and eulogium 
of enlightened foreiguers, and has procured its introduction into 
some of the more liberal Governments on the Continent. The 
celebrated De Loltue, in l1is work, 1784, on the Constitution of 
England, which he appears to have thoroughly studied, holds the 
fo!lo\Ving language: As the main object of the institution of tl1e 
trial by jury is to guard accused per~o11s against all decisions what
soever by men invested ,, ith any pernwnent official authority, it is 
not only a settled principle that the opinion which the judge 
delivers has not weight, except such a:> the jury choose to give it, 
but their ,·erdict must, besides, comprehend the whole matter in 
trial, and <le.cide as well upon the fact, as upon the point of law that 
may arise out of it-in other words, they rnuRt pronounce both ort 
the comn1ission of a certain fact, and on the reason which makes 
such fact to be contrary to law-p. 175. It is obvious, that the 
En;.dish system of jury trial would, in the estimation of this eulight
encd commentator, be shorn of its chief value, if the right of 
deciding upon the criminality of the fact proved were wrested from 
the jurors and transferred to the judge." 

One formidable argument had been suggested by a learned friernl 
not engaged in this case, viz: that if in judicial proceedings power 
and right are the same, then, even in civil cases, whenever the evi
dence is conflicting, the jury have the right to judge of law, because 
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in such cases their general verdict resolves both law and fact-with 
which the Appeal Court will not, in general, interfere-arid thus (as 
reuiarked by Judge Wardlaw in Means vs. Means, 5 Strobart, ~outh 
Carolina Law Hep., p. l8D,) "a result which was reached by their 
making law different from that which was received from the Dench, 
is ascribed to their finding facts diffc~ent from those whieh were sup
posed to exist .. " The argun1ent is more formidable in appearance 
than in reality. Various satisfactory answern arc at hand . 

. 1st. The case supposed does not come within the rule, that power 
exercised under the forms, plea<liugs and proceedings of law is 
synonymous with right-sin1ply because it is a case cf fraud, subter
fu;!e and concealment on the part of the jury, who know that in 
civil cases an appeal fies to the Court, and tha~ it is net their pro
vince to pass oh the law. If they reached this power it would be 
by fraud, subterfuge and concealment-and the case (if it, existed) 
would no more come within the rule than casPs where the jury 
:ihould li~ten to testimony out of doors or in their room, or should ' 
toss up a dollar for the ver<lict; or where one of the jury should by 
bribery corrupt the honesty, or by bullying subdue the obstinacy, of 
the other eleven. 

2d. If such a case did hap;,en, it would be only a case ofsucccss
ful fraud, and could not invalidate the general rule. But seldom 
(if e\'er) coul<l it happen. The Court would prohibit coun~el frnm 
arguing t.he question of law to the jury The trick played by the 
jury would be exposed; and if the jury should fraudulently dt:dge 
the Court so as to get at the law, under the pretext of conflicting 
testi11Jony, the Court will not be w~mting in sagacity to detect the 
fraud, nor in fir:1rncss (as in l\Icans' case i to seud it back again and 
again, whenever the \'crdict is without or contrary to evidence, or 
against the weight of evidence, or is in fraud of law. 

3. The argument that the jury in criminal cases have the power, 
and therefore the right, is not the only argument. That right, in 
criminal cases, is sustained by precedent-sustained by authority
sustained by reason-sustained by law-and it:1 a part and parcel of 
our jurispru<lcnce. . 

4. But· the argument remains intact, that in criminal cases tl:e 
jury hin-e the power, without control, supervision or 11ppeal to decide 
honestly and bona fide, and without fraud or concealment, the ques
tion of law. Therefore they ha\·e the right so to do! 

l\Ir. Breckenridge, an e11Jinent 1-awyer and Judge of Pennsyl

vania, says in his Luw ~Iiscellanies, p. 553: 
 

"On thi,. I observe, that, in every general verdict, two thinp:s must 
be involved, the fact, and tlie concfusiun from tlie fact. Hence it 
cannot be but that the jury are judges of law. Whence then the 
maxim, ad q•testionemJnris, &c.? The maxim means, that where 
the legal conclusiou. can be separated from tlie fact, it shall be drawn 
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bg the court. This can be done only by the pleadings, in the course 
of which the facts are admitted, and the conclusion alone remains 
to be drawn. 

Th:it decantatum in our books (us m.v Lord Vaughan calls it) Ad 
questio11ern fiffti, &c., is· true; for if it be demanded, what is the 
fact? The judge cannot enter it. If it be :iskcd, what. the law is 
in that case? The jury ca11not answer it. But upon the general 
issue, if the jury be m-kcd the question, guilty or not? 'Vhich 
iueludcs the law, they resolve both law and fact in answering guilty 
or not guilty. So as though they answer uot singly to the que8tion, 
what is the law? Yet they determine the law in all matters where 
issue is joined anr] tried, but where the verdict is special." 

Returning to English cases, the decision of Chief Justice Vaughan, 
in Bushel's case, deserves more particular notice : 

In the year ] 670, Penn and ~lead, two quakers, being indicted 
fur .~edi'.tiously preaching to a nrnltitude turn11/tuo11sly assembled in 
Gr cc-church >-:trcet, were tried before the Hecordc:· of London, who 
toltl the jury that they had nothing to do but to find whether the 
defendants had preached or not; for that, as to \'\'hcthcr the matter 
or the intention of their preaching were seditious, these were ques
tions of law and not of fact, with which they liad nothirig to do. 
Of the fact they were alone to decide. 

The jury after some debate, found Penn guilty of ~peaking to 
people in Grace-church street; and on the Recorder's te1ling them 
that they rucant, no doubt, that he was ~peakin~ to a tumultuous 
meeting there he was informed by the forc111an, that they allowed of 
no such words in their finding, but adhered to their former verdict. 
The recorder refused to recciYe it, and dc~ired them to witl1drnw, 
on which they again retired, and brought in a general verdict of 
acquittal; which the Court considering as a contempt, set a fine o~ 
forty marks upon each of them, and seutenced thc111 to lie in prison 
till the fine wa-' paid. Edward Bushel, one of the jurors (to whom 
we arc almost as much indebted as to i)lr. Hampden, who brought 
the c~se of ship-money before the Court of Exchequer,) refused to 
pay his fine, and, being imprisoned in conscqu")nce of the refusal, 
sued out his writ of habeas corpus, which, with the cause of J1is 
commitment, namely, his rcfuBiug to find according to the direction 
of Court in matter of law, was returned by tlic sheriffs of London to 
the Court of Common Pleas; when Lord Chief Justice Vaughan, to 
his immortal honor, addressed himself thus: 

"'Ve must take off this veil and colour of words, which make a 
show of being something, but are in fact nothing. If the meaning 
of these word~: fi11d1'.ng a/j11i11st the direc 1 fo11 of the Court hi matter 
of law, bc1 that if the judge, having heard the evidence gi\·en in 
Court, (for he knows no other,) shall tell the jury upon this evidence, 
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that the law is for the crown, and they, under the pain of fine and 
imprioonmcnt, are to fi11d accordingly; every man secs that the jury 
is bt1t a troublesome Jelay, gre:tt charge, and of no use in determin
ing right and wrong; and therefore the trials by them may be 
better abolished than contiuued; which were a otrange and new 
founded conclusion, aftsr a trial so celebrated for 111any hundreds of 
years in this country." 

He then applied this s uud doctrine with double force to criminal 
cases, and di:scharged the upright juror from his illegal commitment. 

Thi., determination of the right of juries to find a general verdict 
was neve1· afterwards questioned by succeeding judges; not even 
in the great case of the Seven Bishops, on which the dispensing 
power and the per ·onal fate of Kiug James himself, in a great 
measure depended. 

In the case of the bishops, l\Ir. Justice Powell followed the Chief 
.Just.ice, saying to the jury,," I ha,·e given my opinion; lmt the 
wlto!e matter i.~ b1fore you !}e11/le11un, and you w/ll judge of it." 
Nor was it withdrawn from their judgment. 

This 111e111orable and never to be forgotten trial, is a striking 
m·:·nument of the importance of t.heHe rights which no juror should 
ever surrender. For if the legality of the petition had been referred 
as a question of law to the court of King's Bench, the bishops 
would have been sent back to the Tower, the di8pcnsing rower 
would have acquired new strength, and perhaps the glorious era of 
the revolution and our present happy Constitution had been lost. 

It was in corn men ting on their case that l\Ir. Erskine exclaimed: 

"The administration of criminal justice in the hands of the peo
ple, is the basis of all frerdom. While that remains there can be no 
tyranny, because the people will not execute tyrannical laws on them
selves. Whene\•er it is lost, liberty must go along with it, because 
the sword of justice falls into the hands of men, who, however inde
pendent, have no common interest with the mass of -the people." 

"In the course of the session, :Ur. Fox, ever active in the cause 
of liberty, moved for a bill to ascertain the rights of juries in the 
matter of libel. With respect to the pretended distinction between 
Ia,~ and fact, ~Ir. Fox observed, 'that when a man was aceused of 
murder, a crime cousisting of law and fact, ,the jury every day found 
a verdict of guilty; and this was also the case in felony und every 
other criminal iudictmcnt. Libels were the only exception, the 
single anomaly.'" Then was added to the statule book that inesti
mable iaw which placed the liberty of the press under the protection 
of juries. ! 

See also De Tocqueville on Democracy; Trial by jury. l\Ir. B. 
concluded his authorities by citing l\Ir. Calhoun, I vol., 801; G vol., 
161, on the right of the jury to decide constitutional law. 
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7. There was one argument which had been stated and which 
would now be a~ain prc~entcd. It was conceded the jury had the 
power. This was conceded. They had the power by law. A power 
by law an · excrci.;ed without responsibility and without appeal, must 

' be a rightful power. In this case, and in all criminal cases, (U. S. 
vs. ·nateste, Sauuner's H.eports,) there was uo appeal from the ver
dict. It was final and irrever~ible; and in this instance, as in many 
others, the question of power was equivalent to the question of 
right. Both .\Ir. Worthington and Lord 1'1ansfield, the great anti
jurists, put the question on /i.naWy. Butt.here were considerations 
more important and of a higher nature, to which he would now 
revert. 

It had been intimated that the right for which he contended 
savored of the higher law, and that if this jury exercised the right 
now, Northern juries would pay us back in our coin. This they had 
done, and would do, without any provocation. How we would fare 
better in the hands of a Northern judge, infallible in law points, he 
was curious to know. But it was neither just nor generous to com
pare a Southern jury, deciding against an unconstitutional and 
insulting act of Congress, to a.Northern jury, hypocritically resist
ing, when they had a chance, (which would be very seldom,) a plain 
and palpable provision of the Constitution. He was as much 
opposed to the higher law as any one. For his part he would far 
prefer the tyranny of one master to the tyranny of many masters; 
and he trusted that kind Providence would allow him to slumber 
far from the dissonance of that wild route which shall proclaim the 
success of misrule and the downfall of Carolina's conservatirn great
ness-buried deep as it will be without epitaph or gravestone-while 
its funeral procession shall be illumined by the blue lights of the 
higher law and the dark lantern of the Kuow Nothing party-while 
the spirit of faction shall howl and yell in demoniac triumph and 
canting Democracy shall anon "grin horribly a ghastly smile"
'anon shed a crocodile tear o'er that diHhonored and polluted grave I 
He knew it was generally thought, that in this free and happy 
country, where all sovereignty was originally vested in the people, 
restraints were less necessary. His own estimation was directly the 
reverse. It is against the impulses and excitement of the people 
that restraints are more needed. The despoti~m of the many, though 
less vigilant and constant, was more fearful and destructive than the 
despotism of the one. Let history tell the tale truly. If we have 
heard of an atrocious Domitian and a cold-blooded Caligula, we have 
also heard of those noble spirits sent into exile only because the 
Democracy ( Vflrium et mutaln'le semper-" uncertain, coy and hard 
to please,") became wearied of 1 'amillus, the Faithful, and Aris
tides, the Just. If we read of a Seneca put to death by a Nero, we 
also read of a Socrates murdered by a mob. A firm, intelligent, 
independent, truthful jury, protecting and protected by the law, 
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would have saved the one from the cruelty of a despot, and snatched 
the other from the madness of a people ! 

It had been said that no lawyer would contend for this right. 
Few but lawyers would contend for it. Who is the best friend of 
the people? The lawyer. Who upholds your rights, legal and 
political? The lawyer. Whp takes care of your property? The 
lawyer. Who, if he is compared to brass, has this quafoy of genu
ine metal, that the harder you rub him the brighter he shines.? The 
lawyer. Who stands between your life and liberty, and the ven
geance of popular clamor? The lawyer. Who exercises more 
influence, and commands and receives and deserves more respect and 
gratitude and admiration than any class of men, unless it be the 
ministers of God? The lawyer. Who, with his associates, furni;;h 
to the bench, from time to time, that ability and talent and learning 
and eloquence and usefulness and character and moral worth which 
adorn and illustrate the judicial annals of the State and country? 
The lawyer. Who has a voice speaking out your wishes and your 
feelings-a heart beating true to duty, as the waters of romantic 
Ashley gl;de with unchanging current to the ocean's wave--a hand 
ready (if need be) to strike for your rights? The lawyer. Who 
wrote your Constitution? who insists that it ought to be construed 
and enforced in its original purity, integrity and vigor? The law
yer. \Vho wrote your Declaration of Independence? who was con
spicuous in the front rank of the illustrious signers of that Declaration, 
and its chivalric vindicators with the sword? who sustained it 
through the dust and toil of many a doubtful-many a bloody day? 
The lawyer. Who has always defended and sustained the great 
principles of moral, legal, political, constitutional and religious right? 
The lawyer. Whose bosom gives back an echo when you call the 
names of those great principles? The lawyer-Those great princi
ples against which neither time nor circumstances can operate, which 
serve as barriers against the oppressor, and as cities of refuge for the 
oppressed, which lay at the very foundation of social existence and 
civil government, and will perish only when civil government and 
social existence shall cease to be, as indeed they spring up and have 
vital efficacy !md practical effect so soon as the foot of civilized man 
doth tread in the remotest desert of God's creation-Principles as 
large and lasting as the objects which constitute life, and as splendid 
as those which adorn it! 

But he was taunted with the Dred Scott case, and he was asked 
where would have been the rights of the South if that case had been 
committed to a jury on his principles? Perfectly safe l That case 
illustrated his doctrine. The question was presented by the plead
ings for the decision of the Court, yet what was the result? A part 
from the legitimate decision, that a free .negro could not be a citizen 
in a country of white men, and that Dred Scott, originally a slave, 
had not been made free by being carried as a slave to a free State, 
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kept there as a slave and brought back as a slave to a slave State, 
whose Court had held him to be a slave in a cas,1 regularly made by 
himself, the Court, apart from the questions made, had officiously 
and extra-judiciously proclaimed that there was such a person as a 
citizen of a State, who was yet not a citizen of the United States, 
(a curious solution of the magic circle of State Rights,) that the 
Missouri compromise was null and void, though conse~rated by thirty 
years of approbation,* and that, in spite of the grand historical argu
ment, the North-west ordinance of 1787 was abrogated by the 
Federal Constitution. There were, in this case, some other judicial 
pronunciamentos as to the territories, &c., over which l\lr. B. would 
meditate and ponder. See Benton's examination of this case. Now, 
mark the result. Already, l\Ir. 'Seward has introduced a bill still 
further to nrohibit the African Slave Trade, in which he graciously 
acknowledges the right of a State to assist in the labor of love; and 
he has also candidly declared his fixed intention to re-organize the 
Supreme Court. His power to accomplish this threat, no one can 
doubt. The Black Republican blood-hound is not yet in sight of 
his legitimate prey, but we can hear in the distance a heavy, deep, 
resounding cry, which tells us he is coming, certain as time and 
terrible as fate. The first fruits of the Black Republican triumph, in 
1860, will be a re-organization of the Supreme Court. Where, then, 
will there be protection for the :,iccused, or safety for the South? 
You will then no longer call that Court a Judiciary-The citadel of 
private liberty-the temple of public justice-that mysterious, yet 
enlightened lams in quo-in which all systems of error lie prostrate 
in the dust, and all principles of jurisprudence, legal or equitable, 
are truthfully and harmoniously and happily blended together. You 
will call it rather a legal hot-bed where the vipers of bribery and 
corruption, and base sycophancy alike to Federal power and North
ern fanaticism will be nourished and cherished until their fangs be 
grown and their bags filled with poison, and then they will be sent 
forth, hissing and venomous, to sting the South. l\lark it, too, that 
in a Court so re-organized will be exclusively vested (according t,o 
the opposite argument) the power to decide all questions of law, 
and we will receive back, in full force and virtue, the maxim: Ad 
questiones legis non respondent ;'uratores, with the 'additional para
phrase: 

Lo, ye wise saints, behold your light, your star, 
Ye would be dupes and victims, and ye are ! 

Where, he asked acrain, would be protection for the accused, or 
0 

safety for the South? Echo answers, nowhere ; save in the verdict 
of a jury who are judges alike of the fact and the law, and whose 

*.And Texas. 
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integrity is bound to tlie Throne of Et~rnal Justice, by that ada
mantine and golden chain, a Juror's oath! Then seeing the 
important and tremendous consequences, stand by us countrymen, 
for you are the couutry. Hold on, I Leg you, to the iron-railing of 
the bridge of truth, of justice, and of law, aud you will pass in 
safety aud with cheerfulness over the torrent that is raging and 
roaring and foaming below. The great principles for which we con
tend have heretofore been assailed, but they have lieretofore tri
umphed. If this jury will only be firm-he spoke in no spirit of 
defiance or disrespect towards the Court-if this jury will only be 
firm, those great principles will triumph now. And if inceutives 
to duty are wanting, be you assured that latest time, from dark ob
livion, will redeem your names. 

l\Ir. B. concluded by committing the case to the jury, so far as 
his argument was concerned-conjuring them to remember, that 
while the sentence of right was the judgment of God, they were 
His ministers t.::. pronounce it. He trusted tliat the Judge in 
Heaven would enlighten their intellects and elevate their h~art~, 
and thus enable them to follow-though at an unmearnrable distance 
-Him who is the Fountain of all Justice, and the Life of the Law! 

NOTE. 

1. l\Ir. Bellinger's argument on the points of evidence, and the 
right of the Government to aRk jurors if they h:id formed an 
opinion, &c., will be seen in the pamphlet containing the trial. 

2. The prisoners were all acquitted. 
3. As to cotemporaneous expoi<ition, see furthrr, Chancellor 

Wardlaw's views in Felder vs. Felder, 5 Hich. Ev. 51-1-5li; 
Smith's Statutory and Constitutional Construction, p. 438. 



~IR. Sr RAT T'S AR GU l\I ENT. 

GENTLE?IIEN :-You, have heard the charges, and the testimony 
to support them. It is now for you to consider of your verdict, and 
that you may do so with regard as well to the rights of the prisoners, 
as the interests of the State, it is our privilege to come before you 
with the grounds-if any-up1m which the charge and proof are 
insufficient for conviction. In doing so, it needs no effort to assume 
a sense of grave responsibility. The Ii ves of fellow-beings are sus
pended on the issue. To us they have committed the trusts of their 
defence, and whether they shail henceforth walk the earth in sun
light, or moulder in dishonored graves, is dependent, possibly, upon 
the way in which we may perform our office. 

But there is, it may be, a greater and a graver stake than that. 
For near a century the thought has grown upon the world, that 
there is propriety and right in the perfect equality of man. It was 
announced in the Declarat.ion of American Independence-it was 
forced to fearful pract.ice in the French Rcpubl c-it became the 
theme of orators and statesmen-it moved the heart to schemes of 
charity-it gives its coloring to political evcntb. There was exulta
tion at the fall of hereditary forms in Europe-there was rejoicing 
at the fall of slavery in the West Indies-there is gladness at 
emancipations here-there is repugnance at every form of heredi
tary power-there are execrations, Ill08t intense, at every form of 
slavery, and, under a common sentiment, that in the growth and spread 
of thi~ idea there is surely to be the realization of a political 
millenium-there has come to be in all countries where slavery is 
not, and in many where it is, a concurrence the mo8t singularly 
perfect in acts and efforts to suppress the foreign slave trade. But 
while this is so, the apprehen,iuu comes upon th'e public mind, of 
certain sections of the world at least, that this conception is 
not strictly just. It is still conceded that among a people, all of 
whom are equal, equality is right. But it has come to be questioned 
whether all are equal; whether races do not differ in their social 
natures; whether, while some are capable of self-government, there 
be some not capable of self-government; whether, if not so equal, 
there be in fact the right to equality among them; whether to weaker 
races it be not a pri vileire to share the homes and fortunes of the 
stronger; and whether, ;hile among all races there is stability in 
unequal orders, and natural relations of direction and dependence, 
it be not to races unfitted to direct themselves, the condition of 
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well-being and existence, even that they shall have the guidance and 
direction of a higher power. 

Such are the social theories that have come to battle in this 
world. The one has taken its stand, and finds embodiment in the forms 
and constitution of the North; the other stands, and finds embodi
ment in the forms and constitution of the South; which may be 
right, is not perhaps to be determined now; but the question 
verges to an issue of existence here. The North has numbers, and 
shares a government in which numbers tell on legislation. They 
execrate us, and their execrations are applauded. They have the 
power to pass what laws they please, and they have passed them. 
They have circumscribed our institution ; they have restricted it 
to certain latitudes ; they have excluded it from vacant territory; 
they have precluded a supply of foreign slaves. Nor does this 
content them. They have come to act directly on the subject. 
They have abolished. the trade in slaves within the limits of the Capi
tol. They are preparing to suppress the trade between the States, 
and to the estublishment of a dominion the most perfect, there is 
wanting now but penal laws, and the means to their enforcement. 
One step in that direction they have taken. They have passed the 
Act we have before us; and to bring it to enforcement is now the 
last remaining step at which aggression trembles. Under the 
hereditary forms of liberty we have had still the prudence and 
the spirit to preserve, there is the one impediment, that men 
may only hang upon the judgment of their peers. Whether that 
judgment may be had-whether· the South will come to execute a 
hostile law upon herself, is now the question. It is a question 
whereon hang the fortunes of the South-upon which may hang 
the fate of slavery, and all the beaming promises that slavery bears 
to other lands and other ages; and that question is dependant on 
your verdict. It is your distinguished office to have been the first 
before whom that question is distinctly made. And it is for this, 
therefore, I hlve said, that grave as is our sense of responsibility to 
these poor men, whose lives are staked upon our action, we feel that 
linked with those Ii ves are other interests; that they clasp the pillars 
of the temple; and that we drag them thence, but to bring the 
temple down in ruin on ourselves. · 

Nor do we overstate the question now at issue. If these men 
were tried for cruelty or wrong-if for that they did wound, or 
maim, or murder negroes they are said to have transported-it is not 
a section of this Union only, but the human heart, that would give 
its warrant for their punishment. But they are not tried for that
not for that they did w0und, or maim, or murder them; but that they 
did receive them and transport them, which acts are only wrong as 
slavery may itself be wrong; and if for that they are to be condemned 
and punished, so may we be for any other act effecting slavery. The 
law to further punishment may not be passed at once; the power that 
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holds the government may look to opportunity, and may graduate in
fliction to the endurance of its victim. But in your verdict of guilty 
the fiat will have passed; the edict will have gone forth; it will have 
been recorded that slavery will execute upon itself a foreign judgment; 
and that verdict, it is to be feared, will sound the knell of 
institutions of the South to all expectant States from l\laiae to Texas. 

What, then, shall ba your verdict, should you find the facts as 
charged in the indictment? It i8 not for us to indicate. You 
are yourselves of that institution which it is the object of the 
law to injure. You are under the sanctions of an oath to render 
your verdict according to the evidence, and it is for you alone to 
determine on the path of duty. But it is our hope that no such 
question shall arise-it is our hope and confidence that the 
allegations of the bill are not sustained by proof, and it is only to 
commend these friendless strangers to your favor, and induce you to 
yield them kindly what is indeed their right, the benefit of every 
reasonable doubt, that we have sought to show that the bolt that 
lays them low will pass beyond, and that, pierciag them, it will 
quiver in the very vitals of your country. 

These considerations, I am sure, are sufficient to induce you to look 
with care to these prooceedings. And as these persons at the very 
outset are strangers-as they arc friendless-ignorant of our language 
and our laws-as they alone, of all who stand around us, are ignorant 
of the fearful import of "the forms of this proceeding-as wliatever be 
the facts, they are guiltless of the thought of violating laws of the 
United States, of whose existence they have neve~ heard, as it would 
shock the common sense of justice to condemn and puni~h them; for 
it would be but another slaughter of the innocent.:; to so drag them 
out to execution, I am sure you will exercise the duties of your 
high office in a becominr, spirit, and give your verdict of guilty 
only when positive and unanswerable proof compels you to it. 

We have little thought that such will be drn fact; to conviction 
,the following points must be established, and upon some or all of 
them you will surely entertain a doubt. 

It must be shown : 1. That these prisoners were of the crew or 
company of the vessel. . 

2. That the vessel was owned in whole. or in part by a citizen of 
the Fnited States. 

3. That so they did receive and detain negroes. 
4. That the negroes were not lield to service or labor by the laws 

of any one of the Stales or Territories of the United States. 
5. With the intent to make tltem slaves. 
6. And that they did these acts piratically and feloniously. 
1st. 'Vere they, then, of the crew or ship's company? In proof of 

this are the shipping articles. But those articles are not signed by 
the prisoners. An inspection shows that. most of the names are in 
the same hand writing. There is a subscribing witness-he is not pre. 
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sent. This paper is only authenticated by the fact, of having been 
filed in the custom house at New Orleans. We did contend that 
without the subscribi1 g witness they were not admissible in evi

, 	 dence for any purpose whatever. We were overri.;.lcd in that; but if 
legal evidence, will you hang thew on it? You know that sailors 
may be, and often are, picked up in the streets, drugged, sent on board 
like 'pigs to market, and any paper with any names that may be most 
suitable, are filed with the custom house officers as the evidence of a 
contract; and will then the fact of their narnes appearing upon 
such a paper condemn them; or will it du so, when but three of the 
names recorded on that paper are among the ten pri~oners that are 
now on trial? Of the fact that 'these persons, though found on 
board, were of the crew of the vessel, there is no evidence in the 
shipping articles. 

But of this there is further proof in the testimony of Lieut. 
Carpenter. He says, that when he went on board in the afternoon, the 
crew were put in irons and sent on board the cruiser. 'l'he next morn
ing they were brought back on board the Echo, and told that if they 
were of the crew of the Echo, and were willing to go to work, tliey 
would be released; that upon those terms thny owned they were 
of the crew, and were so turned loose. But it is evident that they 
<lo not understand our language. It is pos~ible they did not under
stand him. They spoke in a langnnge with which he is not shown 
to have had acquaintance. It is possible he did not. understand 
them; but if he did, and if they had surely known the questions 
which he asked them, does it appear that they knew its fearful im
port? that they knew they were forging a link in the chain to hang 
them? And, without this, while it may appear that they owued they 
were sailors without a knowledge of the consequences, and when 
they may have been influen1ced more by the hope of liberty than a 
regard for truth, will you convict on such confessions? Will you 
conYict without believing that they were sailors? and docs such a 
fact convince you that they were? 

'.l'he proof, then, that they are of the crew of the vessel is in the 
fact alone that they were on board; and is that sufficient to convict 
them all? Some of them are of the crew doubtless, but it is uot 
<Jertain all were-on the contrary, the inference is strong that some 
were passengers. There are passengers on sailing vessels from any 
country, but upon a sailing vessel from Africa it is almost certain 
that there must be passengers~ There are travellers in that country. 
There are no steamers to that coast. From many sections of it there 
are only slav~rs by which it would be possible to return to civiliza
tion; and on a vessel containing twenty-one persons, it is certain, 
beyond a reasonable doubt, that some were not of the crew. If so, 
who were those? 'or admitting that some are nut of the crew or com
pany, who were of it? There is nothin~ to distinguish them, and with
out the ability to distinguish them, will you punish all that you may 
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include the guilty? Is it the precept of the law that the innocent 
may be punished that the guilty may not escape ? When Capt. 
Ayer was murdered on board the Ariel-murdered by some one on 
board-by some one under his authority-murdered in the peace of 
his country, and of his ship-at night-in bed-asleep
meanly, foully murdered-and when the ship was brought to Charles
ton, aud when he who looked upon the crew, could swear he looked 
upon the wretch who did the deed, did you sentence all that you 
might find the villain? or did you not rather try those only against 
whom suspicion was the strongest? did you hang them? or did you not 
rather say the case is not made out? Enough of innocent blood 
has been shed and, without cooclusiYe proof, we will not incur the 
risk of shedding more? So then you acted, and is this a case as bad 
as that? Is t'.:e offence of foreigners being found on a slave vessel, 
where they may well have been without a knowledge of its object, 
as offensive to the sight of God and man, as the midnight villain? 
I am sure you do not think so, and I am sure if you have a doubt 
that all of these men before you were of the crew of this vessel, 
you would not take the risk of that innocent blood upon your hands 
for the honors of a kingdom. 

2d. Was this vessel owned in whole or in part by a citizen of the 
United States? In proof, there is a bill of sale from one Fernandez 
to Townsend. This bill of sale was witnessed by a custom house 
office:-, who testifies to the fact; but he did not know either Town
send or Fernandez, nor anything whatever of the fact_s. Now this 
is a case in which these prisoners can only be hung, if all the facts 
required by the law are true. · It is no case of estoppel. If Town
send were on his trial, as he is not, and this bill of sale were shown 
to him, and it were proved he signed it, he might haye been estopped 
from denying any facts contained in it, whether they be true or 
not. But these prisoners are not parties to that instrument; they 
did not know, and could not know, by whom the vessel was owned , in fact. With respect to them, then, that paper is as much without 
assent from them as would be any other paper filled up by the Clerk 
of this Court at his desk. But is it true that every deed that is 
found in a custom house, or elsewhere, states truly the facts of which . 
it speaks? That paper declares that Fernandez was the owner of 
the Putnam; was he so? Is every man the owner of the property, 
he may say he owP.s? It says that Townsend purchased; but did 
he so? did he have the money to purchase? did he so use it? or 
was his name not used to cover the transaction? Townsend might be 
bound by the admission of these facts, but so are not the prisoners, 
and the deed is not conclusive of the facts stated. There are so many 
motives to conceal transactions of business, that no deed is so con
clusive. On the contrary, the rule is quite the other way, and facts 
are more likely not to be so, from being stated in a deed. 

But not only must Townsend, in fact, have become the purchaser of 
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the vessel in New Orleans, but the 1Townsend of New Orleans must 
be the Townsend who was on board the Echo. That Towusend who 
was on board the Echo, has b:oen shown to be a citizen of Newport, 
llhode Island. Whether the Tow118cnd of New Orleans was a citi
zen does not appear, except it shall Le shuwu tliat he was the same 
Townsend whose ci~izeusbip has been established, and this does not 
appear-we have only the facts that a Townsend purchased a vessel 
called the Putnam, at .New Orleans, and that a Townsend was on 
board the Echo off the coast of Cuba-it by no means follows that 
he wa.s the same, and it may well have happened that two men of 
the same name may have cxi:stcd at the same time without the 
slightest connection between thelll. 

A connC{!tion is. proposed to be established through the ngcncy of 
the vessel. The Echo, when arrested, had Pu-tnam on her 8tern, 
which had been ·painted over. It docs nut follow from this that it 
was the same vessel. If the Echo ever had been Putnam, it might 
have been oome oth :r l'utrwm, a Putnam of England or New York, 
but if so, without some evidence of the Townsend of New Odcaus, 
"'ithout some showing: as to what manner of man he was, whether 
he was long or short, or fair or dark-and we have none-it is perfectly 
possible that they are distinct individual~', and that the control of 
the vessel-if, in fact., Townsend had the control of it-ruight have 
passed to him without his ideutity with the purchaser. 

Admitting these facts-ad witting that the Putnam was purchased 
by Townsend.-that a Townsend was on board the Echo, and that 
the Echo had Putnam on her stern, tbere is probability of course 
that that Townsend was identical with the Townsend at New Orleans; 
but these men are not to hang on probabilities. They are only to 
be condemned on proof that is absolutely conclusive of the fact. In 
Hale's Pleas of the Crown, 289, a case is cited, where a man stole a 
horse, and was instantly pursued; the pursuers overtook the l1orse, 
with a man holding him by the bridle, who was much alarmed. 
{!pun this evideuce he was convicted and hung, and some time after
wards a prisoner confcs~ed ti.at he had st~len the horse, and finding 
himself pursued had asked the countryman to hold him for an in
stant, and so escaped. The facts of this case were not less conclu
sive than are those of the one before us; nor is perfect proof more 
a precept of common sense than a, principle of law. In Ilind
marsh's case, 2nd Leach, 571, a woman and a man were seen to 
throw a child into the dock at Liverpool-they could only be con

. victed if the child came to its death within the county-the tide 
was running out, and the judge held, and so it was also held by the 
judges of England, that the child might have been floated off to 
sea before it was drowned; and for reason of this doubt the prisoners 
escaped. In 1st Burr's trial, page I 00, an affidavit was introduced 
that purported to have been taken by a magistrate in Ncw Orleans. 
The Governor certified that a man of that J.Jatue was a wagi;;trate of 
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Louisiana, but not that the man ''ho took the affidavit was a magis
trate; and although upon a mere question of commitment, Chief 
Justice Marshall ,presiding, the affidavit was not permitted to be 
read. Such being the strictness of' proof required by the law, will 
you relax it in the case before us? It is repulsive to the feelings of 
the South, that men shall be hanged for trading in slaves. It is 
repulsive to the feelings of humanity that simple foreigners shall be 
hanged for the violation of a law of whose existence there is reason 
to b~lieve they never dreamed, and that government stands before 
you without a claim to your indulgence. It is a miserable Shylock 
that asks its pound of fie,h, and, if forced to yield to its exactions, 
it is for you to say that it may take the letter of the bond-the 
pound of fie~h-bat not one drop of blood. 

3d. Did they rccci,·e or detain these negroes? Of this there is 
no proof, but in the facts that they were on board a vessel on which 
the negroes were detained. That fact, of itself, is not sufficient to 
show that they were even of the crew, and if not of the crew, if 
merely passengers, it will not be contended that they can be pun
ished for this crime; but if they were of the crew that fact, of itself, 
is not sufficient to convict them of the crime of receiving or detain
ing the negrocs that may have been on board. 'l'hough, of the 
crew, they may have had offices that rendered no agency necessary 
in receiving or detaining the negroes. One or more of thefn before 
you may have been a cook or a steward, and may never have touched 
a negro therefore, or have exercised one act of authority over him. 
One or more of them may have been sick for the entire voyage, 
and therefore may never have seen. a ncgro until the vessel was 
arrested. If such are guilty, it can only be for the reason that they 
concurred in the guilty purpose of the voyage; and will you infer • 
against them a concurrence in such guilty purpose? Will you 
assume of sailors that they intend every act in which the vessel is 
engaged ? To do so, you must assume that they are aware of such 
a purpose; and will you assume that sailors are aware of the objects 
of a voyage? Do you believe that the master of a slave vessel 
would advise his crew of his intentions? or do you not believe 
that he would not? The master would have reason to believe, that 
if his crew were aware of his purpose they would refuse to go. Ile 
will have reason to believe that they would charge more for sucl1 
perilous service. He would have the sense to know that they at 
least could make disclosures; and the chances are as one hundred 
to one, that collecting his crew in a seaport he would industriously 
assume the character of a legitimate voyage, and would never 
breathe a word of his purpose to take slaves, until on the coast of 
Africa he could give to his deluded men the option, either of returning 
with ~he ship, or of going on shore to perish.. And of men so situ
ated, It would be hard to imply a purpose to violate the law from the 
fact of their being on board-and I am sure you will not do so. 
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4th. Were they not held to service or labor by the laws of any 
one of the States or Territories of the United States? If they 
were so held, it is no offence to have transported them. It may be 
strange, perhaps, but it is true, that while it is. the gravest offence 
known to the law to transport a slave from Afnca to Cuba, or from 
one port in Cuba to another, it is no offence whatever to transport 
him from the United States to any other country; and is it certain 
that they were not from the United States. The vessel was cap
tured on the coast of Cuba. It does not appear from whence she 
sailed.. Cuba is nearer to the United States than it is to Africa, 
and "in the absence of proof, it is quite as probable that from thence 
they had been taken; but if not from the 0 nited States, why may 
they not have been taken from one port in Cnba with the view of 
landing them upon another? They were upon the shores of that 
Island. There are slaves there which came from Africa. It is to 
be supposed that they are often transported from one point upon 
the coast to another; and, in fact, the. slaves that were taken on the 
Armistead, in 1848, off the coast of ·New York, although they 
could not speak a word of .English, but could speak African, were 
admitted to have been taken from the port of Havana; and why 
then may these not have been taken from some port in Cuba also? 
It is true, that if so, the persons takiug them would still have been 
within the letter of the law. It is piracy to take a slave from oue 
port in Cuba to another. Piracy in an American vessel to receive 
a negro on board under any circumstances-to transport a lady with 
her nurse-to receive a visit of courtesy from the Capt. General, 
attended by his body servant-to rescue slaves from a sinking ship 
and land them on the shore-.all these acts are as much the 
receiving and detaining negroes "not held to service in the United 
States, with the intent to make them slaves," as would be the 
receiving a cargo upon tLe coast of Africa to transport them to 
Brazil. But can you find it in your consciences to call such acts a 
piracy? A piracy to transport a lady with her maid ? A piracy to 
transport slaves along the coast of Cuba for a holy-day? A piracy 
to take them from a sinking ship? It would be too repulsive to 
common right and common sense to so declare it, if it were a hun
dred times the law of Congress. And as, therefore, it does not 
appear that these negroes were not from Cuba, and as if from Cuba, 
you could not pronounce the act of transportin!l: them a piracy, I 
contend for this reason, if for no other, you will be constrained to 
find a verdict of acquittal. 

5th. But you must further find that they did so transport them 
with intent to make them slaves-of this intent there is no evi
dence. It does not appear from anything before us, that if taken 
from the coast of Africa, it was not the intention· to land them upon 
some other coast as freemen. It does not appear that it was not the 
intention to land them. as apprentices. The French take them as 
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apprentices-the English take them as apprentices-and is that 
act perfectly unobjectionable in them, a piracy in us? or is slavery 
such a cryin~ evil that the mere charge is to be proof; and that 
every act affecting a negro, that it nrny be punished, to be con
sidered the act of making him a slave? llut admitting all this
ad111itting that the negroes were from Africa, and that it was the 
intention to transport them to a 1ife of labor, can there be the intent 
to make them slaves if they were not free? I contend that there 
cannot. I contend that to a conviction under this law it must be 
shown that the negrocs were free when taken on •he coast of Africa. 
Not only would it be absurd to say, that we can make a slave of one 
that is a slave already, but it would have been supremely absurd in 
the framers of this law to have intended the punishment of any 
such an act. If a slave, there is no motive of humanity that could 
prevent their transportation to more favored countries. Assuming 
this to be true, I would ask whether we have the grounds for 
believing, that if from Africa, they were not there in slavery? That 
there are slaYes in Africa is a fact abundantly established. Barth, 
Livingston, Perkins, J,ander, Bowen, all speak of it as the common 
cor,dition of the country; and Capt. Canot goes on to say, that five
sixths of the entire population is in slavery. If there are slaves in 
Africa, is it to be assumed that these were not slaves? Is it to be 
supposed that while five-sixths of them are slaves, that these traders 
took only freemen? that when they can be purchased f(r less than 
it would cost to tran~port them over three or four hundred miles, 
that these people should have risked their lives and property in the 
laborious experiment of running freemen down that they rnight take 
them? It would be to:) absurd to do so; and it were scarcely sanity 
to doubt that these negroes were as much slaves at the time the 
traders took them as they ever would have been, if they had been 
landed on the coast of Cuba or Brazil. 

oth. But finding all these facts, you must also find that the act 
was done piratically and feloniously. It is so charg:ed in the indict
ment; and it must so be found by the jury to convict them.. In which 
of these acts,_ then, does the piracy and felony consist? Is it in the 
act of receiving ncgroes on board the ship? Is it more a crime to 
receive negroes at sea than to receive them and detain them on 
shore ?-to receive them on board a ship than to receive them on a 
plantation? And if these arc pirates for the simple fact of con
trolling them at sea, arc agents and overseers less t_han pirates for 
controlling the111 on land? or if for transporting them at sea, are 
agents and overseers less so for tranPporting them by land? Or if it 
be piracy to transport them from one country to another, is it le~s so 
to transport them frorri one State to another? And are you willing 
to admit that principle ?-and that we all are pirates ?-and that if 
these prisoners are guilty, we only are not so, for the reason that we 
also are not put upon our trial? · 
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Is it in the act of transporting "negroes not held to service by 
the laws of any one of the States or Territories of the United 
Stlftes?" and is it a crime to transpurt them from one foreign coun
try to l'!'nother, and not a crime to transport them from the United 
States to any foreign country? Is sla•;ery so attractive and humane 
in all foreign countries that it is 0the darkest of the catalogue of 
crimes to remove them; and so repulsive and inhumane here that the 
removal of them to any other country is a charitable act? Are mas
ters elsewhere considerate and kind? Are all cruel and c1pricious 
here? And by your verdict, are you willing to impress that wither
ing and irrevocable brand upon yourse!Yes and your institu '.ions? 

Is it in the act of transporting them "with the intent to make 
them slaves?" The. man who transports a negro from one State to 
aµother, or one district to another, or one plantation to another, does 
so with just the same intent to make them slaves, as does the man 
who transports them from Africa to any other eountry. They are 
slaves already; they are bought and paid for; and if in taking them 
to a life of labor in any other country, there is the intent to make 
them slaves, so also is there such an intent in taking them from any 
one place here to any other; and in that so common ·act, is there the 
crime of piracy? The men were scarcely sane who will ad Ill it it, or 
admitting it, he were a madman to remain in a country where such 
enormities are practiced. 

Is it in the mode of transportation? there are sorue who find the 
crime in what are called the " horrors of the middle passage." Do 
you believe there would be any horrors in the middle passage if 
there were no cruisers to prevent the trade? Do you believe that 
the slave transportation could not be regulated by law as the q111i
grant transportation is re~ulated by law? or if there were no laws 
upon tha subject, do you believe- that the slave would suffer more 
than the emigrant, from transportation? The emigrant who comes 
on board the ship at Liverpool has his passa, e paid, and the one in 
charge of transportation has no more care about him. The more 
that can be crowded in, the more will be the. profit, and if they 
sicken there will be no loss, or if they die there is a irain to the 
extent of the room and the supplies that will be left behind them. 
Not so, the slave he sets his foot on the s!a,·e ve8sel as the property 
of a master, his life and his well being are of interest to others than 
himself. It were as though he took a bond in the amount of his 
value for good treatment. If he sicken the damage will be assessed 
in his depreciation, and if he die the bond is forfeited, and no power 
on earth can arrest the judgment and the execution. So situated, 
will he not be cared for? Do men go to Africa from anything else 
but interest? and will they not protect their interests? Will they 
extend to emigrants a concern they will not extend to their pr•·per
ty? Will they be regardful of the one? will they be wantonly 
cruel to the other? Are the obligations of humanity strong'lr than 

•. 
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the instincts of interest? or is humanity only to be practised to the 
free? Do we anxiously concern ourselves about the well-being of 
free negroes and paupers around us, while we let our slaves suffer 
and die on our plantations? It is true we have authority for sup
posing so. The same persons who so exclaim against the "horrors of 
the middle passage," as vociferously exclaim against the horrors of 
plantatiOn life; but do you belreve in it? Do you not know that 
no human beiDgs upon earth are so considered and so cared for as 
are our slaves? and, knowing this, must you not doubt the teachings 
of a foreign p'.-:ila:1thropy? and is there not the reason for believing 
that left to the natural conditions of the trade, the negro slave 
would be the most favored voyager that 'ever crossed the ocean? 

It has been attempted to show that these negroes were in a most 
distressed condition; but is the trade responsible for that? The 
cou11try of" Africa, replctu with population, makes a natural effort to 
relieve herself. The natural products of the soil are not enough 
for all; they have not the skill or enterprise to increase them. The 
excess must be killed, or they must starve, unless the country may 
eject its surplus population. To prevent this natural process of 
ejection the cruisers have been put upon the coast; the trader can 
reach the shore with difficulty he must crowd his slaves to compen
sate the risk of the ad\'euture, and for the crowding therefore, the 
efforts to arrest the trade, and not the trade it:;elf, is answerable; so 
all'o for n:uch of the suffering on board the ship. They had beeu 
followed for a day before the Echo was overtaken, during all this time 
their every effort was directed to c~cape. The ncgrocs were unfed and 
uncared for, and so crowded as they were, but little time was nece~sary to 
brin.'-! them to a very bad condition. But will you hold these traders 
responsible for ills that have been induced upon them by their ene
mies? Are sufferinµ:s and privations crimes, without considering the 
causes of it? Are those who rescue the sailors of another sliip at 
sc,a rcspon~ible for that they become .too crowded for their comfort, 
or that some must die from the suffenngs and exposure they have un

. dergone? Was it a cri111e in l\larion, that for years he live'] with his, 
soldiers in the swalups and fed on roots ?-or in Sumter, that to escape 
the Tories, he bore his d) ing wife on horseback to the mountains of 
porth Carolina? 

But it is said the piracy of this act, is in the fact that it induces 
savage tribes to war upon each other. It were hard to see how that 
can make it piracy. If this act be innocent but for its effects, it 
were hard to -see how those can make it piracy; or why they rui~ht 
not make it bigamy or auy other crime as well. Ilut admittrng that 
the couscqucnces of au innocent act may make it guilty. Is it true 
tha·t such are the consequences of this? It is true they fight in 
Africa, but is it true they fight with the slave trade more than they 
would fight without? They are savages. Of savages war is the natu
ral and necessary condition, and we would expect wars among them 
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therefore; but that there are such wars is established by the testimo
ny of all who have visited the country. They fight with provoca
tion or without-fight always. When vi~itcd by l\lr. 71!offat they 
were fighting, when visited by Dr. Livingston, Dr. Wilson, l\lr. 
Boen, ~Ir. Wilson, ~lr. Barth, l\Ir. Perkins, l\lr. Lander, l\lr. 
Canot, they were still fighting, and it seems not to have made the slight
est difference whether there was or wa's not the opportunity of engaging 
in the slave trade. That made this difference only-when there was 
the opportnnit,y of the slave trade, the captors taken were spared to 
slavery-when there was no such opportunity they were slain-and 
to such savages the slave trade, in its tendency to preserve the lives 
of captives, is, in fact, the·'- most hi1mane and charitable institution 
that by possibility could be induced upon them. 

But it is said to be enough that this act is declared t9 be piracy 
by Act of Congress. But is this so? Can, you swear it to be piracy 
not believing it to be so? Will you defer to Congress? Will you 
let them determine your belief upon this question ? Has Congress 
more integrity than you have? That body may be, and is, to some 
extent, composed of the most unprincipled, political gamblers that 
ever Ii ved. 'Vill you swear by them, rather than the dictates of your 
own consciences? Ilave they more intelligence? Can they tell 
you better than you see yourselves what is the tr.uth about this mat
ter? I know the framer of that law, and a more unsophisticated 
creature never Ii ved. His simplicity was refreshing and delightful. 
Ile had but one simple creed-and that l'rn~, whatever is, is right. 
He could approve of nothing until it became a fact accomplished
could doubt of nothing that had been adopted. If he had been at the 
commencement of the revolution he would have considered it 
right to shoot every man who dared to talk of di8solution. In 
the end of it he would have considered it a pious duty to shoot 
every man who dared to question its propriety. The slave trade, 
from the fanaticism of the North and England, had been unpopular, 
and, from that fact alone, without one clear idea upon the subject, 
he had the most unbounded faith that it was. wrong-such was 
Charles Fenton l\lerccr, who proposed the law before us. And are 
you to be instructed of the truth by so siruple and frivolous a man 
as that? 

But it may be contended Congress has power to control your 
judgment in this matter. That is not so. You are not dependant 
for your office upon Congress. You are as much a part of the Con
stitution of this country as Congress is. When the original draft 
of the Constitution was submitted to the States, it was found that 
liberty was not sufficiently prot·'cted, and to be sure of this, the 
amendment was proposed and passed, that the accused shall ever 
enjoy the rig-ht to a speedy and public trial by an impartial jury of 
the State. You therefore have as high a warrant for your office 
as Congress has. Congress can no more abrogate you than you 
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can abrogate Cong-ress. Congress can no more punish the accused 
without your verdict, than you by your verdict can sentence the ac
cused without a law of Congress. You are complements of one 
great system. It is your privilege to stand to your position, and 
you are false to your tr:J.sts if you bind your judgments to the re
quisitions of any other department of the State. In undertaking 

. to say that such an act shall constitute a piracy, Congress has 
usurped the functions of a jury. It was for them to say what 
should be the pllnishment of crime; but whether an act shall con
stitute a crime or not is the very fact which you are sworn to try. 
That is the fact that is now before y~u for consideration, and if 
you, with the lights of your· own judgment, do not find it piracy 
you will find no authority to do so in the .Act of Congress. Your 
very office is a bulwark for the defence of liberty. You stand now 

• as a breakwater against a·!gression. It was found that some depart
ment of the Government might leave its orbit. It was felt that the 
citizen, at all events, should be secure of life and liberty, and that 
he might be so secure, your office was inaugurated. And now when 
dangers thicken-when aggression lowers-when the very thing 
occurs which was intended to be guarded against-when a sectional 
majority has grasped the helm of Government-when they may call 
what acts they please a crime-it is not for you to shrink from the 
encounter, but you must stand while you can stand, and give to 
trembling liberty, at least, one shelter within the Constitution of the 
country. 

But it will be said it is subversive of all government, that the 
jury shall assume to determine on the law. It is not so. There is 
scarce one principle of republican liberty that has not been vindicated 
by the firmne3s of a jury. When James the First concerted his at
tacks on English liberty, he filled the bench of judges with his crea
tures, and then assumed to hold as crime the slightest question of his 
power. There were seven ff his Bishops who doubted of his power to 
dispense with an Act of Parliament. Ile ordered them to declare a 
dispensation. They feared to do so. They came on bended knees 
with a ruemo:ial setting forth their doubts. He held the memorial 
a libel, and the presentation of it publication, and ordered pro
ceedings to be instituted. The judges told the jury it was law, but 
the jury had the boldness to declare that in such an act there was 
not the guilt of libel, and in do'ng so, have left a name which ages 
honor. 

When Penn and Mude were tried for preaching in the streets of 
London, the judges told the jury that ~hey had to consider of the 
facts alone; and wh~thcr it be seditious or not, was for the Court; 
but they ~ave their verdict of not guilty. They were sent to the 
Tower. But taken by lu.iieas corpn.~ they were brought before the 
bench of English judges, who declared that it was for the jury to 

. 10 
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determine on the law and fact, and that there was no power in any 
judge of England to control their judgment. 

When Zenger, a printer of New York, in 1735, had dared to 
question the policy and acts of the colonial government, he was 
seized and charged with the crime of libel. It was unsafe to suffer 
in that colony the liberty of free investigation, and so it was neces
sary that this daring grumbler should be crushed-to that end 
the ablest counsel were retained, and there were none of conse
quence who dared to speak in his defence. But counsel came. 
The patriarch Hamilton re~ponded to a call from Philadelphia. 
He admitted the facts and declared the law, that it wus no offence 
to speak of public matters. The jury trusted to his judgment. The 
prisoner was acquitted, and thus was made one of the most decifilve 
steps to American liberty. 

Such are some of the many thousand cases in which right has ., 
been vindicated by the jury in the teeth of power. But there have 
been cases in which it has not been so vindicated. When Algernon 
Sidney, the patriot and, the sage, was tried for treason, there was 
nothing against him but that he had written a book on government, 
which he never published. But the execrable Jeffrey held, that 
whether treason or not, was for the Court; that the fact of writing, 
only was for the jury. The jury yielded, and thus was shed the blood of 
Sidney. When Lady Leslie was tried for treason, in that she did 
give aid and comfort to· the enemy, it appeared, iu proof, that she 
gave a supper and a bed to a man named Hex, who fled from the 
defeat of Monmouth. She had no counsel, but with her venerable 
head uncovered, and in wic:ow's wee<ls, she stood before the 
judge and pleaded her own cause. She urged that she did 
not know he was a rebel. Nor was it right, she said, that 
she should be punished until the principal should be couvicted; for 
it might appear he was not guilty. She was heard by the same 
inexorable J cffrey. Her pkt was overruled. The jury were told 
they had only to find the fact whether Hex were entertained or not. 
They quailed before him-rendered their verdict of guilty. and 
blood as pure as ever flowed in England flowed there upon the 
block for the performance only of that charitable act. 

It is not true, therefore, that it is subversive of law for the jury 
to find upon the law and facts. In cornlllon cases they can have no 
motive to differ from the juJge, and it is rare that they will do so. 
But when it is the purpose of power to encroach on liberty-when, 
as in England, it has been the purpose of the crown to encroach 
upon the rights of English subjects-or, when here it is, or ruay be, 
the purpose of a sectional majority to encroach upon the rights of 
a minority-when laws are passed that are not intended for ~he 
good of all, but for the prevention or punishment of acts offensive 
only to the power that rules the government, it is not the obligatio? 
of jurors to give their verdicts to effect them. It is their priv1,. .. ; ~ 
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lcge to decide upon their conscienccs--it is their office to stand as a 
bulwark to individual security. They cannot take the act as law, 
for its object is oppressicm. They cannot rely upon the instruction 
of the judges, for judges wear the ermine of the very power whose 
acts they are to quest.ion, and when such cases have arisen, juries 
have stood to their office; and the age and posteiity have honored 
them for their intrepidity. That case is now before you. You n:ay 
doubt whether the charge is proved against these prisoners. You 
may doubt whether they were of the crew-or whether the vessel 
belonged to a citizen of the United States-or whether they did in 
fact receive the negrocs-or whether these ncgroes were not from 
the United States-or whether they did receive them with intent to 
to make them slaves. But if not-if you find these facts, you yet 
may doubt whether in these acts there is the piracy that is charged 
in the indictment; and if so, it is your privilege, as I am sure it ~ill 
be your pleasure, to stand where the law has placed you-that you 
will present a bulwark against which the waves of power will beat 
in vain, and behind which these trembling prisoners, and the liber- · 
ties of your country, will remain secure. 

~IR. DBTREYILLE'S ARGU~IENT. 

1'Iay it please the Court, Gentlemen of the Jury: 
I do not know what impression this case may have made upon 

you, and others of my fellow-citizens who have been listening 
to the testimony and watching its progress, but it does seem to me 
that the circumstances which surround it, together with the 
purpose of the prosecution, make it not only the most important, 
but certainly the most remarkable trial which has ever been had in 
South Carolina. Whether we consider it with reference to the 
number of persons whose lives depend on the simple issue of 
"guilty or not guilty,"-(for the fate of these ten will decide the 
fate of the remaining six who are yet to be tried,)-whether we 
consider it, then, with reference to the number of persons, whose 
lives are in your hands-the peculiar offence with which they stand 
charged-the law which, for the first time, created and defined that 
offence-the authority by which that law was enacted-and the pecu
liar organization and constitution of the tribunal, upon whom 
has devolved the solemn, and as I will show, the offensive 
and humiliating duty of deciding upon their innocence or guilt 
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'Vhethcr, I say, we consider it with reference to tlrns~ circumstances 
alone, or take them in connection with the startling fact, that this 
trial is actually progrc:<sing in the midst of a slaveholding people, 
whose sentiments and opinions upon the subject of slavery and the 
slave trade are well known, and that you have been selected from 
among them to be their judges, it is certainly the most remarkable 
trial of modern times. 

It is not, of course, for the prisoners to complain that they find 
themselves surrounded by a people who have not lived long 
enough to know that there is sin in slavery or crime in the slave 
trade. And if the people of the sla vd10lding States have not yet 
discovered the gross tyranny and injustice of this Act of lti20 
under which the prisoners are indicted-this law which requires 
them to sit in jur!gment for the condemnation of themselves and 
their own cherished opinions-which may oblige them to write with 
their own hands, upon the imperishable records of the Courts, that 
they arc, as were their ancestcrs before them, thieves and pirates 
-that every trial under this law is an insult and an ind:gnity to a 
free people, and another blow struck at the foundation of their 
cherished institution, upon the continuance and permauC'nce of 
which depend their political existence-it is not for the prisoners, 
strangers and foreigners as they are, to remind them, even through ' 
their counsel, of their misfortune, perhaps I ought to say, of their 
humiliation and disgrace-It is true, it may be argued upon the 
other side, that so much of the Act of 18:!0. as ir~poses upon us 
this most offensive and humiliating duty, was intended as a compli
ment by our Northern friends to our patriotism and intep:rity, but 
it may be, and so I fear I am obliged to regard it, it was intended 
as a muk of our vassalage and subordination to that spirit of fanati
cism which now governs the NoYth-and throngh the North, the 
country. But let this pasS". I nwy have occasion again to speak 
to this point. At present it ls not the policy of the prisoners' coun
sel to attempt to excite a single angry feeling in the breast of their 
judges, but rather to procure, if possible, a c\11111, pntient, and above 
all a willing hearing, to what may prove to be a long and uninter
esting legal argument in their defence. Neither, gentlemen of the 
jury, is it the right of the accused, strangers as they are, and i.gno
rant of our past history, to doubt that their jud).!es may not be of 
that class of freemen who not long since were so fond cf boasting 
of State Sovereignty and Stat~ In.dependeuce; but it 1·s their 
duty fervently to thank God that fortune has thrown them 
into !JO!tr hands instead of into the hands of the fanatical 
hypocrites of the North, who never knew or believed that there was 
either sin or crime in slavery or the slave trade until they had filled 
their coffers to overflowing with its profits. With tlwm, ~hort 
would have been their trial-sudden the judgment, and speedy 
the execution. In Y?ur hands they nray expect a patient hear
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ing, and that you will at least do justice to their motives, however 
much you may condemn their conduct-Let them, therefore, thank 
God that they find themselve: in the midst of a people, who under
stand what is meant by African slavery, and the African slave trade, 
but who yet do honestly believe in the religion of the Bible. Never
theless it may be, that there are some among you who will feel your
selves constrained, by the oaths which you have taken, to look only 
to the letter of this law of 18~0, without reference to its spirit and. 
political purpose. It may be that there are others again who have 
long since taught themselves to regard this, as one great national 
central Government, in which the States are mere specks, without 
influence or power, and that, as citizens of that Government, it is 
their duty to carry out its laws, and through those laws its policy, 
even though e\·ery law marks u.~ with a nallle of dishonor and infamy. 
Thus influenced, you may to-day, by your verdict, give to the people 
of Charleston an opportunity, for the first time, and I trust in God 
the last time, of witnessing sixteen of your fellow creatures, (for the 
fate of one will be the fate of all,) in the prime of life and vigpr 
of manhood, suddenly seized by the strong arm of the Federal 
Executi 1·e, and consigned to the ignominious death of the gallows 
for doing what, if it be a crime, was not always a crime; and if it 
be crime, and there be any one present who can say that he 
has never been concerned in it, directly or indirectly, let him rise 
up and i;;ay, my skirts are clear-Notwithstanding the fear
ful ordeal through which the prisoners are about to pass, still 
they make no appeal to your sympathy. Foreigners as they are, 
unable to speak your tongue, or to understand what is spoken in your 
tongue, all that you have heard in this trial is to them a sealed 
Ilook-lllore interested than any one present to know all, there is 
no one present so ignorant of all that concerns them as they r.re 
themselves. They behold a pantomine-which tliey only know 
may end in tragedy. Strangers and foreigners as they are, 
unacquaint.ed with your laws, your customs, and your past history
surrounded by strangers-(for I suppose in an this crowd they recog
nize no single face which they ever knew in fornier times as the 
face of a friend)-thcy still make no appeal to your sense of human
ity, or to your mercy. They simply ask for justice-they ask you 
to be their judges-to stand up firmly, resolutely betweeen them 
and their powerful prosecutor, the Federal Government. And if 
ever there was a case, gentlemen of the jury, in which the trial 
by jury was of countless value- to the accused, it is in a case like 
this, and under the C'ircumstanccs of this case. Not, as may be ar
gued by the counsel on the other side, because skillful counsel have 
sometimes persuaded juries to acquit against evidence and against 
law-that would indeed be but a poor compllment to the trial by 
jury, which we all estimate so highly-but because you are literally 
and truly the peers of the accused. You are their judges-judges 
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of the law, which it is said they have violated, and judges of the 
facts which make that violation. Don't let this doctrine startle you 
-it necessarily must be so, especially in capital cases-and more 
especially in this Court, as I will show you by and by. The trial 
by jury would be otherwise a mockery and a by-word. Your 
State Constitution declares, that "No freeman shall be deprived of 
his life, liberty, or property, except by the judgnw:t of his peers, 
or the law of the land." You are his peers-it is by your judg
ment that the freeman is to be condemned-not by the judg
ment of their Lonors on the bench. Let me illustrate this by the 
case which not unfrequently occurs in our State Courts. One is 
indicted for murder-the verdict is simply " Guilty." What do 
the jury find by that? Not merely that the deceased came to his 
death by the act of the defendant-for every one knows that every 
killing is not murder. One may kill in sudden heat and passion
in self-defence-by accident-he is not guilty of murder. When, 
therefore, the jury say that one is guilty of murder, they do not 
merely find the fact of lcillin!], but that the lcillin!] is that offence 
which by the law is defined murder. They must therefore know 
the law-they must judge the law-and, though they may receive 
instruction from the bench, and consider it with deference and re
spect-:and it is always proper that they should-yet tltey must ex
amine the law for themselves with reference to the facts proved; 
for it is their judgment on the law and the facts which condemns or 
acriuits, and not their honors' judgment on either the law or the 
facts. The awful responsibility is on the jury alone. But no case 
can serve better to illustrate my meaning than the one now in hand. 
You may find that the prisoners were a part of the crew of a vessel 
engaged in the i;lave trade; that the vessel was owned, in part or in 
whole, by a citizen of the lJnited States; and that at the time of 
her capture she was actually employed in transporting slaves from 
the Coast of Africa to the Island of Cuba. But how will that war
rant you in sayin~ tha~ the prisoners are pirates, and worthy of 
death ?-how will that warrant you in saying that they d1°d offend 
against the spirit of the Act of lSZO, unless you know what is the 
spirit of that law? and to know that, must you not read, and under
stand, and judge of it. for yourselves? If they have not offended 
against its meaning and spirit, as well us its letter, then they have 
committed no offence for which you can punish them. But again: 
Should you, by your verdict, say "Guilty" on this indictment, then 
you will find the prisoners guilty of piracy-for the law so declares. 
But what is piracy? It has a technical meaning. How can you 
adjudge that the prisoners arc pirates, unless you also know who, by 
law, are pirates, and what are the essentials of the crime of piracy? 
If you arc to take the law from their honors, without question or 
doubt, then you are mere automata, and your verdict ought to be 
in every case special, not general. Your verdict will be their 



79 

Honors' judgment, not yours. But I go even further. I hold that 
it is not only your right, and your duty, to construe this law for 
yourselves, but that it is also your solemn duty as citizens of South 
Carolina,-to compare it with the Constitution of the Uuited States, 
anl if you discover thtct (you) the people did not confer upon Con
gress power to enact such a law, it is your duty to yourselves and to 
posterity, by your verdict, to rebuke the usurpation. In the dis
charge of this sacred duty, as freen1en, jealous of your rights, you 
will certainly judge for yourselves what is the true sense and mean
ing of the Constitution. 

Necessarily, therefore, you perceive, gentlemen of the jury, in 
all criminal trials, you are judges not only of facts, but also of the 
law; and I am prepared, as I will show you presently, to go one step 
further. 

But for you, then, gentlemen of the jury, the condition of the 
prisoners in any Court; but especially in a .Court constituted as this 
is, by the power whose laws it is here to enforce, would be isolated 
and cut off from all sympathy with the people. They would feel, 
in taking their places in that dock, like men already condemned and 
sentenced-waiting only for the hour of execution. But with you, 
as judges of the law under which they are tried, between them and 
the prosecutor, they know that there is at least one link which yet 
unites them to the rest of the world; that in some measure you 
stand v;ith them on the same plank, and that you will not only con
strue this Act of 18~0 according to its true intr:nt and meaning, but 
that whether it be constitutional or not, you cannot be over-anxious 
to aid in a prosecution, the purpose of which may iJe-(I do not say 
it is)-thc effect of which certainly will be-to promote a policy as 
fatal and disastrous to yourselves as it will be to the prisoners. In 
England, from which country, as you all know, we derive the trial 
by jury, it is regarded as the great palladium of civil and political 
liberty. This you have heard a thousand times in your lives, but it 
is not a whit the less true on that account_; for there, it is strictly 
and literally the great conservative power of the Constitution-one 
of the few remaining in the hands of the people, to be exercised 
through their juries. It is, with them, the great interven;ng power 
which stands between the oppressor and the oppressed-the throne 
and the people. Whenever, in that country, the Government, which 
is not always of the people, attempts to carry out the laws of a 
corrupt majority in J>arliament, hostile to the settled policy of the 
country or against public sentiment-or to enforce measures which 
touch too closely on personal or political liberty-it is only for some 
patriotic individual like Hampden to resist and make the question, 
not for the Government, but for the people. Before a jury he 
knows that, no matter by what legal fort11s the question may be sur
rounded, it will not be simply" guilty" or" not guilty"-did the 
prisoner do this, or did he write that ?-but, standing as the expo



80 


ncnt of public sentiment, as the custodian of that great conservative 
power, which, for the preservation of constitutional liberty, it is 
their duty to interpose between the oppreEsor and the oppressed
they will look entirely beyond the legal question-they will look to 
the political question, and ask themselves, what effect will a conYic
tion have upon the established order of things-how much will it 
add to the powers of the Government-how ruuch will it encroach 
upon the right5 of the people as secured to them by magna charta
and they will decide accordingly. 

That this has been the course of juries in England in all times 
-0f great danger and trouble, it is only necessary to glance back at 
the remarkable trials which have occurred therein, in the lust two 
hundred years, to be convinced. My colleague has already ?om
mentcd upon some of them, but 9ne merely alluded to by hun I 
think deserves something more. I mean the trial of the Seven 
Bishops, in the reign of James the II., with which you are all per
haps familiar. Who doubts that those men were legally guilty? 
They wrote the paper-they signed it-they pub]i:;hed it ;-and it 
was a libel-it was a denial of the king's constitutional preroga
tive-for eleven of the twelrn judges hud only a shurt time before 
solemnly decided that he was constitutionally entitled to the power 
which he claimed as a part of his royal prerogative. The case was 
too plain for argument. But when the intolerant fool, who then 
governed England with a despotism revolting to think of, dratrged 
these seven men before a jury of their countrymen, he awakened a 
spirit which never again slumbered until it had hurled him from his 
throne! That jury could not and would not be confined to the 
questions of fact.s, or even to the legal questions. They looked at 
the political question which was bchiud and beyond them, and they 
saw that, notwithstanding the opinion of the eleven judges to the 
eontrary, a verdict of guilty would confirm the king in his claim to 
absolute and unlimited power, and entirely obliterate the Parlia
ment; but that a verdict of not guilty would rebuke and check 
usurpation, and save the country from despotism; and they decided 
accordingly. They judged of the facts-they judged of the luw 
and of their Consiitution-and, as the great intervening power be
tween the king and the people, they judged the political question 
also. They even considered and reversed the judgment of their 
-0wn judges on the law and the Constitution. Who has ever ven
tured since then to say they did wrong? Had other juries exhib
ited the same degree of firmness, and as perfect a knowledge of 
their rights and obligations, a rnst amount of tyranny and oppres
sion, of rebellion and bloodshed, might have been saved. 

In our own State courts, I adniit that the trial by jury is not so 
invalua!Je. When one is indicted there, it is for an offence against 
his own law-a law which he helped to make, and which, if it be 
unwise or tyrannical, he can help to repeal. The prosecuting power 
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is the people, and he is one of the people; paradoxical as it may 
seem; he is literally one of his own prosecutors. His judges have 
been elected by himself, and his friends and neighbors are his jury. 
There is, therefore, in those courts, no occasion for a power which 
is to intervene between the powerful and the powerless. But when 
you come into th!:.~ Court-the Fcder:il Court-(and I beg you, gen
tleuien of the jury, to understa11d me as meaning to speak of the 
Court only with the utmost deference and respect, for I have no 
other feeling towards it,)-when we come into this Court, created 
as it is by the Constitution of the United States, and organized by 
the laws of Congress, whose duty it is to construe and give effoct to 
the laws of Congress, and through those laws to carry out the policy 
of tlrnt irre:<po11.~ible 1najorif!J in Congress by whom those laws were 
enacted, you find yourselves surrounded by all those circumstances, 
and many more, which have rendered the trial by jury of so.much 
value in England. You are here what the juries are there, the 
great conservative princi.ple of the Constitution. You are the inler
venin.<J power which stands between the State of South Carolina, 
her institutions and her policy on the one hand, and the Govern
ment of the United Stales on the other-a Government as foreign 
to you as is the Government of France on all matters of internal 
polity, but more l'Specially on the subject of slavery. 

Every prosecution in this Court for an offence against an Act of 
Congress must always present for your consideration two questions
the one purely legal, and the other purely political. This necessa
rily m·.1st be so, because it is only by their laws that the policy of 
the majority in Congress, over which you can exercise no controlling 
influence directly or indirectly, is indicated. That policy may be 
disastrous to you, and intended to be fatal to your political equality 
and existence. It is true, the political question may sometimes be 
very unimportant, and entirely overshadowed by the legal question; 
but it is equally true, that sometimes, as in this case, it is almost the 
only question, utterly obscuri 1g and shutting out the legal question. 
For what purpose have you been summoned and here empanneled 
by the authorities of the Federal Government? What are you re
quired or expected to do 011 this trial? Not merely to give effect to 
the Act of 1820 by hanging sixteen men as pirates, because they 
were engaged in the slave trade? The lives of twenty, or even an 
hundred men, may be as nothing compared with the establishment 
of a great political truth, or the preservation of constitutional 
liberty. lfot you are here to give effect to a series of laws, avery 
one of which libels you and your ancestors as pirates and thieves, 
and every one of which was intended ultimately to crush out slavery 
from the South, and bring ruin and desolation on the laud. The 
execution of thesi:i men is the means by which, in some measure, this 
purpose is to be effected. 

Have these men offended against this Aot of 1820? Is this law 
11 
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constitutional? These are the legal questions for you to decide.
Whose law is this which you are to vindicate? Is it your law? 
Can it be that your representatives ever did consent to put this mark 
of infamy on you and themselves, and on the tombs of your ances
tors? Is it not, necessarily, the law of that majority whose country 
lies to the East and Nor th of :Mason and Dixon's line-a majority 
eager to promote their own prosperity, and not less eager to destroy 
yours? \Vas this law designed to promote and foster your policy, or 
to destroy it? These are the political questions in this case. Can you 
doubt how they should be answered? Are you to be the instruments, 
because you are j~rors, by which a policy so fatal to your political exis
tence i3 to be carried out? Are you to be told, that you must not look 
bel1ind the law because you may behold the gradual, but certain 
decay of the institution, upon which your country depends for her 
existence, that you have no right to enquire why this law was passed, 
or whose policy it was intended to foster, because you are only 
jurors. Why if this is so, then, where shall we look for that con
servative power which is to save us from the reckless legislation of 
the Black Republican majority, into whose hands the Federal Gov
ernment will before long fall? If it is not in your hands where shall 
we find it? But what is the example which thP!J have set us, wh.o 
are now crying to you across :he waters to enforce this law blindly, 
because it is the law, even though it make your land a howling wil
derness? Are they a law-observing people? Who of you can, at 
this day, follow his fugitive slave into either of.the New England 
Etates with any prospect of recovering him, or with much hope of 
being able to return himself unscathed? Is it not a fact that, at 
this very moment, one of their Legislatures is about to nullify, not 
.merely a law of Congress, but that only clause in the Constitution 
of the United States which was intended for the protection of your 
property? With them public sentiment o\·crrides the law and the 
Constitution-it is too stron~ even for the Bible and the laws of God 
-and, therefore, they trample in the dust all laws, human and divine. 
Shall popular sentiment then have no influence here?. I am no 
advocate of the "hiyher law"-God forbid that the doctrin~ of 
Mr. Seward should ever find a foothold 'in South Carolina-but I 
am speaking to a jury composed of the free citizens of South Caro
lina, who here are required, as a part of this Court, the Federal 
Court of the United 8tates, to give effect to an Act of Congress 
which every one must see at a glance, is not only most insulting to 
every slaveholder, but in its operation most fatal to the State. 1 am 
appealing to that conservative principle which must exist somewhere 

-in every Government in which the ]eo-islative power is not of the 
people, or under the control of the people. That principle, without 
which we must necessarily be at the mercy of every majority in 
Congress. Shall, then, popular sentiment be without its influence 
here-not to destroy-but to preserve the institutions of our coun
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try? I know, gentlemen of the jury, that you will hear another 
lec~ure from the bench; their honors will tell you, perhaps, that 
you have nothing to do with the law; nothing to do with,the Con
stitution ; and still less with the policy which suggested ihis law. 
You have only to find the facts, their honors will give you the law. 
Now I tell you, ·gentlemen, that every word of instruction or advice 
which may be given to you by their honors from the bench will be 
entitled to great weight and consideration, not merely becau8e they 
are the judges of this Court, but because of their learning and 
abilty; bnt I tell you further that, notwithstanding all of this, the 
responsibility is yours, and yours alone. Your Constitution ordains, 
"that no freeman shall be deprived of his life, liberty or property, 
except by the Judgment of his peers, or the law of the land;" and 
every lawyer will tell you that you (the Jury) are the peers of the . 
accused. It is yo1u judgment, and it is your responsibility-and most 
awful is that responsibility-as you will presently see, not only to the 
accused, but to your country. Is not this common sense? If the 
responsibility is yours, ought it not to be your judgment, your 
own judgment, and no one's else? Your judgment on the facts; 
your judgment on the law and the Constitution; and in this Court, 
your jugrnent on the influence of the law upon the destiny and lib
erty of your country. Let me refer you to a circumstance in the 
past history of our country, to prove to you the danger of contrary 
doctrine. 

During the time of the elder Adams, he had sufficient influence 
as President of the U11ited States to procure the passage of two 
remarkable laws, called the Alien and Sedition Laws. They are 
still on th:i statute books unrepealed; but were they ever enforced? 
In the whole length and breadth of the land, there was found no 
magistrate so ignorant as not to see that they were unconstitutional, 
and no jury, though instructed by a whole bench of j·.Idgcs, so 
stupid as to adjudge them constitutional. They were, nevertheless, 
the laws of Congress. They received the signature of the 
President of the United States; they were sent forth as the stat
ute laws. of the Federal Legislature, but they fell still-born from 
the hands of the President, because the juries of the country 1:re 
judges of the law and judges of their Constitution. This is in the 
history of the past; let us look to the future. Who can speak for 
that? who can say what will be the complexion of the next Con
gress ? And suppose it should enact "that no Catholic shall there
after hold real estate, vote at elections, or sit on juries;" and from 
the signs of the times North, this may be no improbable event. Who 
will say that this is beyond the power of Congress? It is true the 
Constitution of the United States does declare "that Congress shall 
make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof,'' but does a law which enacts that a Cath
olic shall not hold land look to an establishment of religion ? does 
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it prol1ibit the free e~creise thereof? The judges may perhaps teV, 
you that it does not, but how long would it take you, by the uid of 
your own common sense, to di8eover that such a bw was oppres~ive and 
unconstitutional, and that its effcc:t would certainly be to drive from 
us some of our most di~tingui;;hed lawyers, physicians and scholars 
-our most skillful and ingenious mechanics and ·artisans. "\\'hat 
could save the country from such a disa~ter but the great power of 
which I have been speaking in the hands of the jury-to be e:i.:er· 
cised with discretion, but to be exercised with firu1 ne8s. But, gen
tlemen of the jury, a few more words on this point. I ha\•e said 
tL.at you are the judges of the law, the Constitution, and (while 
sitting as jurors in this Court) even of the p11t£cy of the bw under 
which the prisoners are arraigned; because it is by yrwr judgment 
that they are to be condemned or ac11uitted-and l have said th:.t 
your re~ponsibility is a fearful one. Is it not so? Your verdict 
!tere is final-from it no appeal can be taken-no matter how wuch 
their honors may mistake the law. If you adopt their construction 
and condemn, it will still be your judg111ent, but it will be fixed and 
irrever8able-the responsibility will be yours, fur it will be your 
judgment-the judgment of their peers, not the judg111ent of their 
honors. Can it be that with this awful responsibility resting on 
you, is it not your right and your duty to judge of the law and 
decide for yourselves ? 

Let us now, gentlemen of the jury, turn to the legal questions 
which you arc first to consider and decide. Are the prisoners guil
ty of the crime of piracy? for so the indictment charges. Now 
what is piracy? The Counsel who first addressed you read to you 
from the books several definitions of the offence, by which I am 
saved much trouble. I will only add one to those cited by him : 
"J>iracy is robbery, or a forcible depredation on the high seas 
without lawful authority, and done aninw furandi, and in the spirit 
and intention of univcr,:al hostility. It is the same offence at sea 
with robbery on land." 1 Kent. 183. Arc not all these definitions 
in perfect accord11nce with your previously formed conception of 
what was meant by piracy? Have you not always been accustomed 
to associate it with theft, robbery, violence' and blood? Now had 
the prisoners been proved guilty of pira9y as I have always under
stood the crime; had they been arrest.eel in the act of forcibly taking 
from another vessel on tlie high seas property of the value even of onu 
shilling, I too would say, rid the world of them, for they are the 
enemies of mankind. But did it ever occur to you that a ship, 
while peaceably ploughing her way across the ocean in pursuit of a 
lawful purpose, could, by the magic force of laws enacted more than 
1,000 miles off, by a nation to '· hom she owed no allegiance, be 
suddenly transformed into a pirate, and the crew punished with · 
death as pirates? But it is admitted that these men neither 
robbed, nor attempted to rob any one on the high seas even to the 
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value of a shilling, and from anything tliat appears to the contrary, 
(every one being presumed honest until he is prove<l dishonest,) 
their characters are as fair and free from censure as that of any 
other person's present. But the indictment charges that they were 
part of the ship's company of a vessel'" owned in whole or in part 
in the United States," and that as such they were "engaged in the 
slave lra<le"-the slave trade is piracy-therefore they are pirates. 
But who made the slave trade piracy? It was certainly not always 
so ; and to prove this, let me refer you to a very remarkable case 
decided by the English Court, in the year 1820. I <lo this with 
the more pleasure, not only because the English were among the 
first to cry out against this "odious trade," as they called it, but 
because there is no people on the face of the earth more fond of 
boasti:1g of their love of liberty, and with less reason, than the 
English. Thirteen years after that nation had, by positive enact
ments, prohibited the traffic in slaves, and declared it criminal, the 
case of .Madrazo vs. Willes (3 B. and Aid. 358,) arose to vex their 
judges. The plaintiff, a poor Spaniard-an alien and a stranger-
had the temerity to carry a Captain in the British Navy into the ' 
Courts of W cstminster II all, and insist that he should be made to 
pay him for having forcibly seized his (1\Iadrazo's,) vessel on the 
Coast of Africa, with 300 slaves on board, while openly engaged in 
the slave trade, by which his vessel and slaves were lost to him. 
Madrazo was a bold man, but be it said to the honor of the judge 
and jury who heard his case, they did justice to the stranger. They 
gave him a verdict for more than $100,000, the full value of his vessel 
and all his negroes, against one of their own public officers, The 
case was carried up fur the orinion of the Appeal judges, and even 
those high dignitaries, whose predecessors had announced from the 
bench, that the air of England a·as too pure for a slave to breathe, 
(alas for the poor miners of Uornwall,) were obliged to admit that the 
verdict was right. But hear what :hese learned men said, each for 
hi111self: 

lllr. J. Baile,y.-" It is true, that if this were a trade contrary to 
the laws of nations, a foreigner could not maintain this action. But 
it is not.; and as a Spaniard cannot be considered as bound by the 
Acts of th• British Legislature prohibiting this trade, it would 
be unjust to deprive him of a remedy for the wrong which he has 
sustained. He had a legal property i::: the slaves of which he has, 
by the defendants act, been deprived." 

Mr. Justice Best.-" If a ship be acting contrary to the general 
law of nations, she is thereby subject to confiscation; but it is 
impo~siUle to say that the slave trade is contrary to what may be 
called the common law of nations. It was, until lately, carried on 
by all the nations of Europe. * * H is apparent from these 
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authorities, then, that the slave trade is not condemned by the 
general laws of nations." 

Hear now the opinion of Chief Justice l\Iarshall, of the Supreme 
Court of the United States-than whom an abler or better man 
never adorned any bench. 10 Wheaton R. GG-case of the Ante
lope: 

"Both Europe and America embarked in it, (the slave trade,) 
and for nearly two centuries it was carried on without opposition 
and without censure. A jurist could not say, that a practice thus 
supported was illegal, and that those engaged in it might be pun
ished, either personally or by deprivation of property." * * If 
it is consistent with the bw of nations, it cannot in itself be piracy. 
It can be made so only by statute, and the obligation of the statute 
cannot transcend the legislative power oft.he State which may enact 
it. "If it be neither repugnant to the law of nations, nor piracy, 
it is almost superfluous to say in this Court, that the right of bring
ing in for adjudication, in time of peace, even where the yessel 
belongs to a nation which has prohibited the trade, cannot exist." 

Sir William Scott, one of the most eminent of the English 
judges, expressed himself long before to the same effect, and his 
opinion is adopted by Chief Justice l\Iarshal-in this case of the 
Antelope, which it may be well to remark, was decided in the year 
1825-five years after the passage of the Act under which the 
prisoners stand indicted. 

"The act of trading (says Sir William Scott,) in slaves, however 
detest,1blc, was not the act of freebooters, enemies of the human 
race, renouncing every country, and ravaging every country in its 
coasts and vessels indiscriminately-it was not piracy." 

I come now next to a remarkable paper in the history of our coun
try-I mean the Treaty of Washington-ratified on the 22d 
August, 1842, between the Federal Government on the one side 
and Great Britain on the other. Article the 8th is in these words: 
"The parties mutually stipulate that each shall maintain in service, 
on the Coast of Africa, a sufficient Dnd adequate squadron, to 
enforce sepmi.tely and respectively the laws, rights and obliga~ions 
of each of the two countries for the suppression of the slave trade; 
the said squadrons to be indepcndant of each other, &c., &c." Now 
this clause admits that the slave trade did exist in full force on the 
Coast of Africa. in the year 1842, but it asserts what is not true, 
viz.: That the United States had, or could have, any "laws, rip;hts 
or oblip;ations" to be enforced on the coast of Africa. What had 
we to do with the trade carried on between Africa and any other 
eountry, except the United States of America? It might b~ our 
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right and duty, perliaps, to prevent the importation of slaves from 
Africa into the United States, but it was neither our obligation nor 
our policy to aid in suppressing a trade by which England alone was 
being injured. It was her policy to draw us into the sarue ruinous 
mistake with herself. She had long since discovered that abolition 
had desolated her West India Islands; and that for the productions 
of the Tropics, no labor can compete with slave labor. But what 
was it to us that slaves were transported from Africa to Brazil, or 
Cuba.? What greater obligation was there on us to attempt to sup
press' that trade, than there was to send our ships to China to sup
press the opium trade? But let us look at the next article of this 
treaty: 

"Whereas, notw1thstanding all efforts which may b~ made on the 
Coast of Africa for suppressing the slave trade, the facilities for car
ryin~ on the traffic, and avoiding the vigilance of crui8ers by the 
fraudulent use of flags and other means are so great, and the temp
tations for pursuing it while a market can be found for slaves so 
strong as that the desired result may be long delayed, unless all 
markets be shut against the purchase of African nrg-rocs, the par
ties to this treaty agree, that they will unite in all becoming repre
sentations and remonstrances with any and all powers within whose 
dominions such markets are allowed to exist; and that they will 
urge upon all sueh powers the propriety and duty of closing such 
markets effectually at once and forever." 

Now you will perceive, gentlemen of the jury, that the purpose 
of this treaty was not merely to extinguish the slave trade between 
Africa and every other part of the world-as well as the United 
States-but actually to extinguish slavery itself. It admits that in 
18-12 "there" were rowers within whose dominions markets for 
slaves were allowed to exist; and that so long as they were open 
there was no hope of speedily putting an end to this traffic-that 
is, that the traffic in slaves was re~ardcd as a legitimate branch of 
commerce still e:ieouraged by many nations of the earth. Nothing 
can be more offensive to Southern sentiments than the language of 
this clause: 'l'he government of the United States, in company 
with Great Britain, undertakes to urge "upon all such powers, the 
propriel,IJ and duty of closing their markets," &c. They are to go 
around t~e globe in couples, and in a becoming. m~nner. represent 
and remonstrate with these several powers that it 1s their duty to 
close their ports to the trade. It assumes that what we of the 
South do every day, trade and traffic in slaves, is a great sin and_impro
priety. What spirit dictated this treaty? That same meddlrng dis
position which would abolish slavery at the South and extirpate the 
African race-the fanaticism of the North. 
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One more authority, gentlemen of the jury, and I will pass on. 
Wheaton, on International Law, page 114, says: "The African 
slave trade, once con;;idcred not only a lawful but desirnUe branch 
()/ commerce, a participation in which was made the object of wars, 
nrgotiations and treaties between different European 8tates, is now 
denounced as an odious crime by the almo~t uuiversul co:..:sent of 
nations." 

It is clear, therefore, that up to 1842 at least, the slave trade was 
anything but piracy by the common law of nations; and it would 
not be difficult to show that it is not so even now. Congress, how
ever, has made it piracy by statute, but Chief Justice l\lari;hall has 
said: "That though it may be made piracy by statute, yet that the 
obligation of the statute can not transcend the legii;lative power of 
the State which enact it'." This· brings us to the very question, the 
power of Congress to make such a law; and let us now see what that. 
law is: "That if any citizen of the [Tuited Stotes, being of tho 
crew of any foreign ship engaged in tho slave trade, or any person 
whatever being of the crew of any ship owned in the whole or in 
part, or navigated for or in behalf of any citizen of the United 
St:ites, shall land from any such ship, and on any foreign shore Eeize 
any negro not held to servir:e or labor by the Ia ws of either of the 
States or Territories of the United 8tates, with intent to make such 
negro a slave, &c., &c., such citizen or person shall be adjudged a 
pirate, and on conviction thereof shall suffer death." 

The prisoners are indicted for having offended against this bw. 
Had Congress- the power by the Constitution of the United States 
to enact it? Now if the law be unconstitutional, it is quite imma
terial whether it has been violated or not, for it is a mere nullity. 
I have already endeavored to show you, gentlemen of the jury, that 
it is your province to judge as well of the law as of the fact; but 
as citizens of one of the sovereign States of the Confederacy, it is 
not only your right but peculiarly your duty, to watch over the 
Constitution of that Confederacy-to construe it for yourselves as 
you would construe any other grant made by yoursel vcs and intend
ed for your benefit and protection, and to decid: whether Congress 
has or has not assumed to itself powers which arc not in it. Let 
me, then, gentlemen of the jury, state the proposition which I shall 
endeavor to support. If by this Act of 18~0, under which the 
prisoners are indicted, Congress intended to declare "that it sha1l 
be piracy for any of our citizens, or any of our ships, to be engaged 
in transporting slaves from the Coast of Africa to any other country 
as well as to the United States-then we say the law is unconstitu
tional and void. But if Congress only intended to declare, that the 
importation of slaves from Africa into the United States of America 
alone shall be piracy, we are not called upon now to examine its 
authority, because all the witnesses agree, that if the prisoners were 
engaged in the slave trade at all, it was in the trade beJween Africa 
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and the Island of Cuba. They were captured on the Coast of Cuba, 
near the Eastern end of the bland, while preparin::r to land. They 
had not yet approached the shores of the United States. 

In this case we must a~sullle, therefore, that Congress did, by 
the Act of 18:W, intend to interdict the transportation of slaves, by 
our citizens, or by foreigners, in ve'scls owned in part or in whole 
by citizens of the U nitcd States from Africa to any other part of 
the globe-for instance, from Africa to Brazil, from Africa to Aus
tralia, China, or Japan, and to make such transportation a crime
and that crime piracy. Now from whence did Congress derive the 
power to make such a law? Every one will admit that we must 
look for it only in the Constitution of the United S'.ates. 'l'he 
9th clause of the 8th section declares, "that Congress shall have 
power to define and punish piracies and felonies colllmitted on the 
high seas, &c., &c." Certainly, then, Congress has the power to 
define and punish piracies, but does this give it the power to declare 
that the slave traJe carried on b<:>twcen foreign countries, Africa 
and France, for instance, or England and Africa, shall be piracy? 
Now the power to define is not the power to make. l\1 r. Justice 
Story, in Smith's case, 5 Wheilton, p. 621, says: "To define pira
cies in the sense of the Constitution, is merely to enumerate the 
crimes which shall con~titute piracy"-crimcs which are already 
known as cri:ucs, per:·aps Congress may define, or "enumerate" as 
piracies ; but can Congress first make a crime, and then define that 
crime piracy? In 1787 when the Constitution was adopted, the 
slave trade, even between Africa and the United States, was not 
only lawful, but recognized by the Constitution, and particularly 
protected. The 1st clause of the 9th section declares, "That the 
migration or importation of such persons as any of the States now 
existing shall think proper to admit, shall not be prohibited by 
Congress prior to the year 1808." And by a subs12quent article it 
is provided, " That no amendment (of the Constitution,) which 
may be made prior to the year 1808, shall in any manner affect the 
1st and 4th clauses in !)th section." But besides this, it has been 
abund'intly shown that, even up to this day, the slave trade is not , 
contrary to the laws of nations, and is not, therefore, in itself a 
crime. Now will any one pretend that the Constitution merely 
restrained the hands of Congress until the year 1808, and then 
con fer red the power, first, to declare this trade so zealously guarded 
above all other trades, a crime, and then to define that crime piracy; 
and that this power should be used not merely for the interdiction 
of the trade between Africa and t,he United States, but between 
Africa and all other parts of the world? Was it intended that 
Congress should have the power to make any trade between foreign 
nations a crime, and that crime piracy? 

If Congress has this power, it was given by tl1c Constitution in 
1787 generally, and without reference to the slave trade. It was 
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not given in 1808. Suppose in 1790 Congress had enacted that 
the tea trade between England and China was a crime; and that 
any American citizen found engaged in it should be adjudged a 
pirate, and suffer death. Who could doubt that such a law would 
be a gross usurpation of power? If the trade is not contrary to the 
law of nations and not contrary to the laws cf the countries between 
which it is carried on, how can it be a crime for any one to be 
engaged in it, even though he be an American citizen ? Does it 
make any difference that the trade in the one case is in tea, and the 
other in ncgroes? Has it not been shown that the latter, for nearly 
2CO years, was a favorite branch of commerce, both in Europe and 
America; so desirable, indeed, that it was frequently made "the 
subject of treaties, negotiations, and even wars." The power to 
prohibit the trade in slaves between Africa und tlie D'"nited States, 
is by implication only; but the power to prohibit or even interfere 
with that, or any other trade between Africa and the rest of the 
world, is no wlwrc even hinted at. It is not, then, by the puwer "to 
define and punish piracies" that Congress can make cri.ninals of 
our citizens because they may choose to employ themselves or· their 
capital in the slave trade between Africa and Cuba. 

Then where docs Congress get the power here claimed? Will 
it be said, by the 3d clause of the 8th section ? That clause reads 
thus: "Congress shall have power to reo·ulate commerce with foreign 
nations, and among the ~everal States, ~nd with the Indian tribes." 

This gives the power to regulate such commerce, such intercourse 
for the purposes of trade as did or might exist with foreign nations; 
that is, such commerce as was carried on between foreign nations arid 
the United States. If the slave trade then existed, as it certainly 
did, as a branch of commerce by the United S'.at.es with foreign 
nations, then Congress had the right to regulate it like any other 
trade, but not to destroy it. This clause confers no power to regu
late commerce lietween or among foreign nations, but '' wi'.tli foreign 
nations." The words are "to regulate commerce witli foreign 
nations, and among the several States, &c. No such power could 
have been given, and any attempt to exercise it, would inevitably 
lead to war. Suppose, for instance, Congress, under this clause, 
should attempt to regulate the trade between Sweden and Russia in 
the Baltic, by prescribing the tonnage of vessels, the number and 
kind of people who should compose their crews; or suppose it should 
attempt to regulate the Coolie trade, now carried on by France and 
England with China and the East Indies, would it do to say our 
Constitution confers this power? Would either of these great pow
ers submit for a moment to any interference with their commerce? 
It is not, then, by this clause that the power can be claimed for 
Congress. 

llut it ruay be argued that by the 1st clause of the 9th section' 
the power to prohibit the foreign slave trade has been conferred on 
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Congress. This wo deny. "The migration or importation of such 
persons, as any of the Stat.es now existing shall think proper to 
admit, shall not be prohibited by Congress prior to the. year 1808," 
&c. So says the clause in question. The argument is, that after 
1808, Congress may prohibit the migration and importation of such 
persons as the States shall think proper to admit. Now if this 
clause docs of itself give any power to Congress, which by some 
has been questioned, it is simply the power to prohibit the impor
tation of slaves into the United tltatos after the year 1808. Does 
it give Congress the power to interfere with any trade between 
Africa and France, or Africa and England, or Africa and Cuba? 
Assuredly not. Now there is no othe,r clause, section or line, in the 
Constitution, by which this power can be claimed for Congress. 
Then if the Act of 1820 was intended to apply to the prisoners as 
men who were, or might have been, engaged in the slave trade be
tween Africa and Cuba, it is unconstitutional and void. The pris
oners have committed no offence. I am one of those who hold that 
Congress is not omnipotent, but on the contrary possessing very 
limited powers when construed-as they ought to be-strictly. 
Congress is but one branch of a Government created by the States. 

- ·Its powers are grants from the States. Don't per:nit yourselves to 
be carried away with the notion that there is a "Federal Nation," 
and that Congress, as the Legislature of that nation, may enact 
laws outside of the Constitution. There is no Federal nation, no 
Federal citizen, no citizen of the United States. We know of citi
zens of the several States and Territories; and by the Constitution 
it is declared "that the citizens of each State shall be entitled to all 
privileges and immunities of citizens of the several States." But 
for this, they would not be-and yet even with it, they are not. A 
citizen of your State, in New York, would find himself much dis
appointed if he should attempt to exercise the privilege of voting; 
and in .l\Iassachusett.s he would find that his immunity from arrest 
would depend very much upon whether he was in search of his 
fugitive slave, or a box of shoes. · Now that I am right in this, let 
your Union be dissolved. Where would be your Federal nation, 
Federal territory, Federal citizen ! There can be no 11uch thing as a 
nation without territory and without subjects, and yet the States 
would each stand as a nation by herself, possessing both territory 
and subjects, and mreover a perfect form of Gover:1ment. 'Vhere, 
then, would be e\·en the Government of the Federal nation? There 
is no Federal nation, but there is a Federal Government-and you 
made that Government when you agreed to this Constitution. It is 
but the creature of the Constitution; it can have no existence with
out it, or outside of it. Don't, therefore, believe that Congress is 
omnipotent. 

But it is admitted that in any view of the case, unless the vessel 
in which they were capt1:1red was owned in whole or in part in the 
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United States, tl1e prisoners cannot be convicted. They are all 
foreigners, at least the indictment don't allege that tlicy are citizens 
of the United States, and we are therefore authorized to a~ surne 
that they arc not. N JW what is tl1c prouf t l1at ~he was owned in 
whole or in part by a citizen of the l'nited States? My colleagues 
liave so ably exrosed the utter worthles~ncss of the pt1pcrs which 
have been put before yon, for the purpo'c of proYing her nationality, 
that I will say no more on that part of the evidence; but the next 
thing relied upon, is~ that she raised the American Flag. But the 
Dolphin fir;ot raised the English Fla(!. If the flag is evidence of 
nationality,. then the Dolphin is an Engli~h ves~cl-for not only did 
she chase under Engli~h colo1'R, but actually had them flying when 
she fired certainly one, if not more shots, :1t the Putnam. But is it 
a matter of surprise, that the chased vessel should have resorted to 
a trick to escape the impertinent visitation and seareh to which 
English cruisers, but a short time before, had been in the habit of 
subjecting all vessels in that very neigLburhood? Was it not known 
that even the Dolphin had been sent there to resist this right of 
search claimed by England; and was it not also well known that 
the only flag which England did rei;pect was, perhaps, our own? 
·was it a thing to be wondered at, then, en•n if the Putnam had 
been merely chartered to transport slaves fro111 one end of the Island 
of Cuba to the other, (and who can say that she was not,) that ~he 
should resort to the only flag which the supposed English cruiser 
was not likely to 11pproach? Buth resorted to trick. '\'ith the 
Dolphin it was i;uccessful; but does that prove she was an English 
vessel, or the Putnam an American vessel r But it seems the words 
" Putnam, Ncw Orleans," were written on her stern, and afterwards 
slightly painted over. Is. not this susceptible of the same explana
tion, with the use of the American Flag? Nay, does it not prove 
that though she might, once have been ~f New Orleans, and named 
the Putnam, she no longer hailed from that place, or answered to 
that name? 

In addition to this, it will be said that one of those on board made 
certain adrnis~ions, going to show that this vessel was really owned by 
a citizen of the United States, and was named the Putnam. l\Jy 
colleagues have sufficiently answered that; I will not take up your 
time, therefore, by further comment, but will pass on to another 
objection, which may be urged against us. Perhaps it will be said, 
that thic; vessel in which the prisoners and negrocs were found, has 
been, by proceedings on the Admiralty side of this Court, con
demned and solJ, and the negroes sent to Africa-but no one inter
posed to claim either the vessel or the ncgroes-certainly the 
prisoners did not. They were not cnly locked up in jail by bars 
and bolts-and the still stronger obstruction, the yellow fever-but 
they; as foreigners and str<t":gers, were utterly iw'orant of all that 
was transpiring in the great world without, But is it yet too late 
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to interpose their claim? Following the example of l\Iadrazo, the 
Spaniard, may not the owner, if he be among the pri~o:iers, yet 
reco\·er for the value of his vessel aod negroes? But giving to all 
the testimony on this point its utmost weight, it can only make the 
nationality of this vessel doubtful, and you know the rule in all 
criminal cases is to g-ive the accused the benefit of the doubt. 
Should ycu, however, be able reasonably to conclude that the cap
tured vessel was an Au1erican vessel and actually engaged in tl1e 
sla\·e trade between Africa anrl. Cuba, then I have shown you that 
the law under which the Government expects you to convict the 
prisoners is unconstitutional. Is there anything in the argument 
that the American Flag subjects the vessel that wears it-no matter 
wheri she may be, or liow engaged to the jurisdiction of the laws of 
Congress. That as she has the right to protection-by reason of 
the fi<ig-so as the price of that protection she must acknowledf!e 
the obligation of the laws of Congress? Can this be true? No 
matter where an American citizen may choose to go with his prop
erty, he has a right. to the protection of his Government for himself 
and his property, unless he shall forfeit that ri)!:ht by offending 
against the laws of the people with whom he may be. An Ameri
can may use his vessel as he pleases on the high seas, or in any 
trade between foreign nations, and still be entitled to the protection 
of his country so long as he docs not violate the laws of nations, or 
the laws of the nations between which he is trading. Hussia, 
.Ai.:stria, and perhaps Engbnd may have the right to mark their 
citizen~, and follow them and their property with their laws to the 
remotest parts of the earth; but if this is the price of protection it 
is the surrer.der of liberty. It would be as reasonable to contend 
that Congress may prescribe the uses which a man shall or shall 
not make of his property in the territories. No one denies that I 
ought to have the right to go to Kansas with my slaves; but what 
would that right be worth if Congress may say that I shall not use 
them in manufactures because I may lrnrt my New England friends, 
or I shall not use them in raising cattle, because the people of Texas 
are already so employed. ·when, therefore, an American ship owner 
sends his vessel into the carrying trade between foreign nation~, 
even though the purpose be to take part in the slave trade, he is 
neverthcle,;s still entitled to the protecti0n of his flag, if that trade 
be lawful between those nations, because he does not offend again8t 
the laws of nations nor against the laws of the country whose com
merce he is promoting. See one of the absur~ities to wliic~ the 
contrary doctriae would lead. Suppose a foreign vessel, with a 
crew of thirty men, should be found actually engaged in foreign 
slave tr~de. Now if all uf lier crew should be foreigners the laws 
of Congress would not apply, but 8h~uld there be by chance one 
.American only on board, he may be seized and condemned as a pirate, 
while the other twenty-nine will go unpunished. But how can our 
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laws reach that one, unless we assert the right of searoh? But 
where does Congress ~ct the right to prevent one from expatriating 
himself? Is it so, once an A111crican, always an American? Will 
it do for ns to insist upon this? Look around you-who compose 
the crowd? French, Germans, Spaniards and Irish. They have 
all renounced their native lands and Lecome citizens of this. We 
have acknowledged their right, and they are no~ so identif:ed with 
us that any attempt by the Governments to which they originally 
belonged, to reclaim them, would be cause of war. Shall we deny 
this right to our own citizens ? 

Let us now, "gn1tlcmen of the Jury,'' look at the offence with 
which the prisoners are charged in another point of view-in its 
moral aspect. Put aside the law for an instant, and ask yom=13eh·es 
if they have been guilty of any offence (supposing they were actu
ally engaged in transporting slaves from Africa to America) against 
morality or religion ? Can it be an offence to take, even by force, 
the rude untutored barbarian from his own wild and benighted 
Africa, and tranoport him to a land of light and reli~ion? Four 
thousand years ago-through Noah, their progenitor-God decreed 
that the descendants of Ham should be "servants of servants," 
and has it ever been otherwise? Are they not now in the very 
condition in which God has thought proper to place them for his 
own wise purposes, and is there any hope of their rq~eneration as a 
people-until his own good time shall arrive ? When, since the 
flood, was there ever a civilized tribe of Africans in the whole Con
tinent of Africa? The people who Iive on the sh0res of the 
l\lediterr.anean arc a different race of men. I speak of the Afri
can-the descendants of Ham. What have all the efforts which 
have been made to civilize them come to? Look at Liberia. 
Peopled by educated and civilized negroes, sent from this country, 
is it not a well known fact that Liberia is a great slave mart, and 
that those who were here once slaves themselves are there the owners 
of slaves? Left to themselves, with no masters to think for them or 
pro\'ide for their fu•ure, they are fast relapsing into a state of bar
barism. With the next generation all traces of the civilization which 
was carried from this country will probably disappear. Look to 
Hayti, sovereign, imperial Hayti, in the last sixty years has she 
advanced one step in the march of civilization? has she not receded? 
To what have all the labors of the missionary to civilize and chris
tianize them, in their native land, come? Nothing. Do you not 
know that the American bishop was right when he said, "Send the 
Gospel to Africa, nay, bring Africa to the GoRpel." There is no 
other mode by which you can fit them to worship God. In their 
original condition they exhibit all the instinct and passions of the 
animal, none of the attributes or aspirations of the m.-.n. They 
have not the first conception of a God, very few of them even wor
ship idols. Is it immoral then to take these people against their will, 
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from the black darkness which surrounds them, and transport them 
into the midst of an infinitely better and more elevated condition of 
things? But you will be told to look at the cruelty these negroes 
were subjected to on board of this ship. 'Ve are not here arrayed 
to answer to that charge. When it is made we may be prepared to 
disprove it, but, .if it be a common thing, you must put it to the 
extreme stringency of the laws which have denounced the trade. 
Then what offence have these men committed? Without reference 
to their moti;;es, would not their effoH, had it been successful, have 
contributed to the speedy civilization and religious education of 
three or four hundred wild Africans, by the only mode which 
has been yet successful? The meanest negro who walks your 
streets is, in all that distinguishes man from the brute, a prince 
compared with the most enlightened and powerful· of the kings and 
princes of Africa. 

But, gentlemen of the jury, in conclusion, let me recur again to 
the subject upon which, in the beginning of my remarks, I declined 
to dwell, for fear of exciting your anger and indignation, I mean the 
character of this law which you are summoned by Federal authority' 
to enforce. I ~peak of it to denounce it, not only as oppressive and 
tyrannical, but as most insulting to us who are slaveholders, and 
whose fathers were slaveholders and saw no crime in the slave 
trade. I speak of it as it is, a gross indignity to the freemen of 
this State who have never known any condition of society, which 
was not identified with the institution of slavery. The most reliable 
and imperishable form in which a people's history is ever found is in 
their statute laws, and in this law, this Act of 18~0, it is written as a 
part of our history, that our fathers were sea-robbers and pirates; 
for if the slave trade is now.piracy and theft, so it was always. Is 
it not a thing to complain of, that our own Congress should delibe
rately record this infamous falsehood of our ancestors? 'Vas not 
the enactments of this law a much 1w:re sensible cause for disunion 
than ever_were the tariff laws? and yet we resisted the on.e, but have 
tamely subwitted to the other. Nay, not only are you commanded 
to recognize and submit to the authority of this law, but you are 
now actually required to admit in writing, on the back of this in
dictment, the infamy and dishonor of your own fathers. Great is 
the wrong which the mere passage of this law has inflicted, but 
infinitely greater is the insult that we, the descendants of th0se who 
were once engaged in the slave trade, should be required to enforce 
it. If this law is true, then are we the descendants of pirates, and 
our slaves are entitled to their freedom, for tliefr parents were stolen 
and there is no shadow of title by which we ran hold them. Step 
by step our enemies have advanced in this direction. They have 
torn 0ur Bible into a thousand pieces and trampled our altars under 
their feet. By their impiety our sacred places have been made 
desolate. The infidel and the fanatic have set up their idols, and 
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commanded us to worship them, rather than the God of the Bible 
and our religion. Is not th is the very ''abomination of desolation" 
which is spoken of in our Bible? Can any condition of things be 
imagined more huruiliat.ing to the feelings of freemen! .·And now 
to crown all, they have entered into your temple of justice and, 
with this Act of 18~0 as their authority, they lead to you the pri
soners at the bar and co1mnadd you to sacrifice them, that their 
blood may be sprinkled upon yourselves and your children and the 
graves of your fathers, not as a sin vffcring, but as a mark of your 
own degradation and humility. 

.... ... ,. .. 

·ABSTRACT OF THE ARGUMENT OF JAMES 
CONNOR, ESQ., U. S. DISTRICT ATTORNEY. 

[Unavoidable circumstances having prevented the able advocate 
for the prosecution from reYising the rerort submitted to him, the 
following abstract, though far short c.f the original as delivered, 
will, nevertheless, (it is believed,) present his general views, which 
have been condensed in order to save space.] 

CHARLESTON, April 16. 
The Federal Court room was again crowded to-day. l\Iuch curi

oRity was expressed as to the line of argument, and answer of the 
United States District Attorney to the arguments and positions of 
the four able counsel who had preceded him on the part of the de
fence. 

At the request of the jury, yesterday, the Court adjourned at 3 ~ 
o'clock. 

l\Ir. Conner, United States District Attorney, in opening this 
morning, said that he was indebted to the jury for the kindness 

, which had permitted him to review the positions taken by t.he 
learned counsel for defenP.e, and especially when he considered the 
sacrifice of time and comfort they had made, he appreciated it as 
the highest degree of. indulgence. He had cndeavoreu to show 
them why he had said it was their province to pass upon the law, 
but that it was within the province of the Court to determine the 
constitutionality of the law; a1;d that the jury could neither make 
the law nor determine what the law was. 
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Ile liad endeavored to show them that this law of 1820 was con
stitutional, and based upon a full and legitimate exercise of the 
powers conferred on Co11;..(TCS8 by the Constitntion; that the sla;-e 
trade was under the control of Conp:ress, ar.d considered so from 
the exi~tence of the Q:ovcrnment to this pre:;ent ti1ue; that the 
legislation thereon was co-exi~tent with the Government itself, and 
he had supported these views by a mass of judicial authorities. Ile 
liad ende:l\'ored to show them that the law was not open to the 
charge of being either novel or sectional, but strictly in conformity 
with the law of li94;' and that this Act of 18:W was passed when 
John Gaillard was present, and a meu1ber of the Senate-when the 
lamented Hayne was p:·esent, and voted for it. Ile had shown them 
that ;\Ir. t;alhoun argued in favor of, and voted for, the treaty of 
Washington, and fur mair1taining a ~quadron on the coast of Africa 
for the suppression of this slave trade, and he had shown that it 
met the concunence of the wi~est and purest of our statesmen; that 
it was not legislation of the present day, but a leg'.slation in which 
ar1 our statesmen cu-operated, and the jury were now called to pass 
upon the law. 

11 e had endea•ored to show them tliat tl1e law was not open to 
the objection that it was not piracy by the law of nations. Piracy 
was of two kinJs-oue the .aw of uatious, the other municipal; 
that this was Hi111ply piracy by the municipal laws of this country. 
It had not been contended that the slave trade offence was piracy 
by the law of natious, Ir.it stands upon simply h1unicipal statute, by 
the law of the laud, aud binding upon the citizens or vessels of that 
land where it prevailed. It standH upon the same footing as mur
der, or any other offence com1uitted upon the high seas. lle had 
shown, al8o, that it was not in i1uitation of the legislation of Great 
Britain, but, on the contrary, in every step, the legislation of the 
United States has been in advance and uniformly preceded any le
gislation by the Parliawcnt of Great Britain. Ile would concede 
the 01111.~ was upon the Government to show to the satisfaction of 
the jury that these parties came under the provisions of the Act of 
1820. It was requisite to show that the vessel was owned by a 
citizen of the United States; that the party himself must be a citi
zen, or that the act was con1 mitted upon the deck of an American 
vessel, which vessel is considered as the soil of the couatry. There 
had been no evidence adduced to show that these men are citizens 
of any country whatever, and to briog them in the law, it must be 
shown that the vessel they were engaged upon was owned by a citi
zen of the United States; and he would lay it down as a proposition 
that the ownership was to be proved as in common law. With that 
distinct knowledge and perception, he had brought that whieh was 
the highest evidence of property, the bill of sale and tr-ansfer of the 
vessel. Ile had bl'ought the original docu111cnt, signed by the par

13 
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ties themselves, and he had proved it by the presence of the sub
scribing witness to the deed. This was the very highest evidence 
known to the common law. It was signed, sealed and delivered in 
his presence. That bill of sale bears date, "New Orleans, Nov. 
27th, 1857," and by J. J. Hernandez to E. C. Townsend, is 
transferred the brig l'utnam, giving the dimensions and description 
of her. 

The next document was the registry. Before this could be 
obtained, an oath of affirmation must be taken, declaring tLe name 
and burthen of the vessel, where built, how long 8he has been in 
possession of the owner, &c. Notwithstanding the possession of 
the bill of sale by Townsend, it was necessary that he should go 
before an officer of the customs and take an oath that he was the 
owner of the vessel, and until that oath was taken, it was impossible 
for him to receive the title to the vessel. Here, then, was the 
original register of the vessel with these conditions attached. Ile 
would submit tbat it was proved to the Court in accordance with the 
law. 

The objection was taken that a certified copy was not produced. 
A document of that nature could be proved only by the original. 
Had a certified copy been put in e...-idence, the objection would have 
been that a witness was not put on the stand who could be ex
amined in relation to it. They would have asked, " What evidence is 
there tliat the collector ever examined that document?" They 
would have said, " No matter what the time and trouble or expense, 
you should have brought a witness who could swear positively that 
it was a true and correct copy." The evidence adduced was the 
very highest evidence, and the original copy was the copy that 
should have been produced. 

Having proved the title in Townsend by the bill of sale, and by 
his own admission, and by the regi~try-the next question is, was 

· Townsend a citizen of the United States? On this point he would 
refer to the testimony on the stand. 

The shipping articles of the Putnam are headed by Townsend as 
master, and in the registry he styles himself as master and owner. 
The parties OD board' the vessel were master and seamen. The ves
sel goes on her voyage, and is afterwards captured on the high seas 
with these men on board. Townsend is taken into Key West, and 
that, by the law, was the jurisdiction where the offence was to be 
tried. U oder a mistaken impression of the law, he is carried from 
Key West to Boston. Ile is seen by l\lr. Clapp in llo·ton, and is 
seen by l\Ir. Clapp on his (Townsend's) W?Y to Key West, under 
the charge of the United States l\larshal. l\Ir. Clapp is brought 
here, and testifies that this man Townsend is a citizen of the United 
States-that he has known him from his boyhood-knows his father 
and knows his family. !~e would submit that as clear a proof of 
identity as could be produred in any case. He is traced, step by 
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step, from his purchase and ownership to his transmission to Key 
West. 

The next point-were these men of the crew or ship's company. 
There was one conclusion noticeable in this case. ·with the excep
tion of one, the counsel had taken the ground that if it could uot 
be proved that these men were not of the crew, they were not in 
the letter of the law. 'Vere the words simply "crew," and no 
other words accompanying, the argument would have been good. 
But the law does not stop at the word crew, it says "crew or ship's 
company." Out of abundant caution it goes on so as to embrace all. 
They had the highest evidence that they were of the crew, and that 
was the crew list signed. Whether these were the signatures of the 
parties or not was immaterial. This crew list was a: document filed 
at the custom house, by which the vessel received her clearance. 
It had the affidavit of Townsend, that the list contained the birth, 
age and residence of the crew, as far as could be ascertained. It is 
utterly immaterial whether the names were true or false. Ile would 
admit that it is a rare thing for a seaman to give in his true name. 
The shipping articles show that these men, who bore these names at 
startiug, had the same at their capture. It was a great mistake that 
when these parties were arrested they should have held to the names 
they left New Orleans with. Had they given the names of Smith, 
or Jones, or Brown, they would ha':e broken down one of the 
greatest links in this case. It had been urged to the jury that it 
was possible, and highly probable, that some of these men were mis
, erable sailors going on shipboard drugged and powerless, and should 
not be held strictly to the law. If such ·a case came before the 
Court, it was right and proper that the case should be made. It is 
only the intent that the law wishes to punish. But, in the first 
place, had there been anything to show that these parties went on 
board deceived as to the nature of the undertaking they were to en
gage in? Suppose they had afterwards found they were to be en
gaged in an illegal undertaking. Suppose they had asked for the 
shipping articles, and pointing to them, refused to embark in such a 
trdlic, would any one of those men who were the leaders of the ex
pedition have dared to use force? Had the crew not been willing, 
there was no power that could have forced them; and there is noth
ing whatever from which such an inference could be drawn. The 
next point is, did they receive or aid in receiving on board these 
negroes. That they received them on board was, he would submit, 
perfectly clear. It was immaterial by whom the negroes were 
placed on board. These men might, every one of them, have sat 
with folded arms and quietly by; but the moment they did that, 
and saw the negroes placed in the hold, and they set sail in the ves
sel, that mome~t was the fact of reception on board, and that mo
ment they did receive them on board, and the proof that these ne
groes were found on board, gives the very highest evidence. That 
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tliey confined and detained was equally clear. The whole testimony 
shows a forcible detention The rno<le of ~towing, the <liscipline 
exercised by the commander, and the fact that at one time certain 
of these uegroes attempted to rise upnn the ·:·rew, and were kept 
afterwards below, go to show this furc:ible detention. That tt.e 
ncgroes went on board voluntarily c:ould hardly 'be ~upposcd; and 
if they did not, there wa~ confine111ent and detention contiuued for 
every moment they were on the high seas. 

.AgfJ.in, it must have been cf negrocs not hcl<l to sen-icC' or labor 
by auy of the laws of any one of the States or Territories belonging 
to the United States. Here they have the tcsti111ony of LiPut. 
Carpenter, that these negrocs cauie fro111 Africa, and the decLtration 
of Henrys, one of the c:rew. They had the proof that this vessel 
cleared from New Orleans fur St. Thouias, and it was fuun<l that St. 
Thonrns is an island near the coast of _\ frica. Lieut. Carpcuter te•
tified that these negrocs spoke like Cabcndos and Congocs; that 
these ncgrocs could not get along without the ai<l of an interpreter, 
and then they have the interpreter speaking Congo and Portuguese. 

Then there were the charts. It was inimaterial bv whom tho~e 
marks we·e ma<lc upon the chart, but they had the c~·idence of the 
vessel captured with these charts on board. U pJn the chart. they 
ha,·e traced 'the voyage dny by day from New Orleans to the mouth 
of the river Cabcndo, in Africa, a111l then they have the return 
voyage from the coast of Africa down to the point on the coast of 
Cuba, where the:rn parties were captured. Then you have these ne
groes on board from Africa. Were they subject to the laws of any 
of the U.nitcd States? W c1 e they ever here, arid if they were herr, 
could they be ncgrocs subject to the laws of any one of the States 

' or of the Territories of the U uitcd States? 
The next point was the rnost important. That is, did they re-· 

ccive, detaiu or aid and abet with intent to make these negroes 
slaves? The argument urged by counsel fur accused was, that you 
cannot make a slare of one who is a slave already; that, therefore, it 
was inccmbcnt upon the prosecution to 8how that these parties we1e 
free in Afri ~a. In the first place, the object of this Act, or series of 
Acts, is the prevention and puni8hrnent of the slave trade. It 
·would have been strange if there had been incorporated into that 
Act anything rcudcring it utterly nugatory and void, and that they 
should say, before you convict, that. you should show these ncgroes 
to have been free in Africa; that we should send a witness to .Africa 
to prove that each and all of the caq!;o of a slaver were free. Could 
the ncgroes be identified? '\Vould ihey not !Jave to send the nc
groes to Africa, and to number them there together. To hold that 
doctrine would be to incorporate into the .Act an iwpossibility, and 
to make it null arid void. But the Act is not susc:cptible of that 
construction. It is immaterial wlrnt was the condition or status of 
the negro in Africa; it is iuuuaterial whetber he was born a slave 
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or free in Africa. The words of the Act arc, "not held to service 
by the laws of the United States." If it was said that the ncgro 
is a slave by the laws of the United States, he is at once excepted 
from the condition of the Act. But unless the negro be held by 
the laws ot' the Unite11 States, unless under the supe:vision of some 
law of ROllJC one of the States of the United Stutes, it is immaterial 
what his condition is; whether he is bond or free, he is beyond our 
reach, beyond our power. Show that he is a slave by auy one of 
the laws of the State, and tlte indictnwnt is qu 1shed. It was shown 
by the defence that this very law itself contail'led a full recognition 
of the laws of the State in relation to this kind of property. 

lll r. Conner then drew a distinction between the negro or slave 
introduced from a foreign country, and one already her~ and held to 
serviee by the laws of one of the States or Territories of the United 
States. Citatious had been nwde to show what was the coudition 
or status of the negro in Africa, and it wa~ supposed that the 
Africans 1• ere slaves. Ile did not pretend to dispute the assertions 
made by the writers introduced to show there was slavery in Africa, 
but he would bring in a higher authority. If these negroes were 
slaves in Africa they were slaves when they came into port. If so, 
by what warrant was a habeas corp11s taken out for them ? Did 
anybody ever hear of a hubr~as co1pus taken out for these negroes, 
and t:1ken out by c unsel for the reason that they were slaves. Then 
if they were free, and entitled to the lwb~as co17ms, the case was 
fully made out that these negroes were free, and that it was the 
iuteut of these parties to make them slaves. But he had only met 
the argument because it was important to a right position. But 
according to his construetion of the law, this whole question with 
regard to making of slaves, proceeds upon a mistaken opinion. It 
is the seizure and reception or detention, co_upled with the intent to 
make them slaves. 

It was iu1material whether that intent was consummated in action 
or not. As in forgery, for instance, it would be unnecessary to 
prove that the mouey was drawn. That which characterized the 
offence was the overt act. The question is, did they seize negroes 
with this intent? l\lr. Conner said they should look to the testi
mony, the fact of their clearing for the coast of Africa, of their 
being captured near a poiut in Cuba with a cargo of sluveoi, of their 
making i,;ignals off the coast and being answer8d in return; these 
things ~hould leave no reasonable doubt upon the minds of the jury 
that this company intended to land these negroes and make them 
slaves. It had also been contended that if these parties were mere 
carriers for hire or mere charterers, they did not occupy a position 
in which they were anienable to the law. There was no re~ponsi
bility on their part. Ile was aware that there was authority for this 
laid down by Judge Story. But that case (the case of Heatties) 
wus not one to be sustuined by the luw of 1820. It lacked the 
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intent. It was a mere transportation from one country to another, 
the negrocs being received on board as passPngers. If it were true, 
as laid down by Story, that a party had the right to charter and 
clear a vessel, and she goes and receives a cargo of slaves as pa~sen
gers, and if, on the eve of lauding that cargo, was seized, if it 
be true that the doctrine is correct, then nobody is responsible. 
The captain could not be tried, because, under Story's con
struction, he had not the power to impress upon them the 
condition of slavery; and so of the crew. They could not be 
tried under this Aot. But there were two constructions to be 
placed upon this Act, and the jury were to take that which affects 
rather than destroyed the provisions of the Act. If the law made 
no distinction in 1mch a case, between one who had no intent to 
carry out an illegal purpose, and he who did actually carry it out, 
would render it repugnant to the principles of common law. For 
serving in a vessel er.gaged in the slave trade is a misdemeanor. 
For going one step further, it becomes the higher degree of crime. 
So far, then, he had reviewed the law as applicable to the facts 
adduced in the evidence. They would take the chase, her refusal 
to show her colors, or to manifest her nationality, they would take 
the capture, the cargo, the chart of the voyage, where she cieared; 
the declaration of Henrys, one of the prisoners, that the negroes 
came from Africa, and he would submit the case was made out. 

But there were other views conncP.ted with this case. One was 
with regard to the attendant circu111stances of the act. Great efforts 
had been made by the counsel for consideration for these men ; that 
there were not those attendant circumstances which justified the 
severity of the punishment. The objection was made upon the 
ground that piracy was a horrid thing, and the attempt was made 
to show that the offen··e, or that which these men had done, was 
not a horrid thing. He would pass by with regard to the condition 
of the ncgrocs, their stowing, &c. There was only one point upon 
which he woukl dwell, and that was the mortality. They had the 
declaration of Henrys that the vessel started from Africa with more 
than 450 negroes. 320 were captured by the Dolphin, and thirty
five died whil8t here under the charge of Dr. Lockwood, making a 
total loss of liO. It might be said that Henry's testimony was not 
worthy of reliance, that he only testified from memory. N everthe
less, there is testimony. Dr. Lockwood testified that here, with all 
the care and skillful attention bestowed upon them, thirty-five died 

. • 	 in three weeks, or 12 per cent. of death. Take the same rate of. 
mortality at sea and you have a mortality in seven weeks of seventy
eight. Add that to those who died here and you have over a hun
dred. This is supposing that mortality on board the Echo was at 
the same rate as when they were u'nder the attention of a physician 
here. But what must it have beeu when they were without medical 
skill or medical arrangement, as te3tified to by Dr. Browne. It 
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would be fair to suppose that the loss was double. Uut take it at 
one-half as great and there will be a mortality of 150. This they 
had independent of direct testimony. IT enry's testimony corrobo
rates it, but puts down the mortality at 170. That speaks loud of 
the condition and treatment these negroes underwent during the 
voyaµ;e, and that these negroes died from the sufferings of the voy
age, is equally clear. There is hardly in the whole catalogue of 
crime, a single instance which docs not, in some way, appeal to 
some one of the better feelings of cur nature. But commercial 
speculation, cash prices, which measure<! life ,into its calculation, 
there is nothiug to redeem it. It is pure, unadulterated selfishness, 
anrice, a love of gain, and a greedy thirst for gold. The reference 
made by the counsel to Shyloc-k was inapplicable. You are asked to 
im·oke everything for these men. These things were done upon 
the high seas. Had they been done upon the lad, what would • 
have been their punishment? Placing the African in the position 
we have assigned him, we have not left him to the sport, the whim 
or caprice of his owner; we have thrown round him the beneficent 
protection of the law, and there is no class of offences in our whole 
country which meet with such prompt and severe treatment as 
the ill-treatment of slaves. Th ·re is not a slave State in the 
Union which has not upon its statute book laws punishing the 
ill-treatment of slaves; and in our own State they have been 
executed with rigid exactness. It was familiar to all that, 
not long a~o, the rnilitia of the State were called out to carry 
into force the extreme penalty of the law for an offence of this 
nature. It was idle, and would not do to say there was no 
difference between this trade and the domestic slave trade. There 
was one grand essential point of difference between them, throwing 
aside all other considerations, an•:! that is, the 1 tter is permitted by 
the law. lt is a distinction between him who does, and he who docs 
not, say it is the law, and as a citizen of the criuntry, I must obey 
it as law. Was there no difference between him who goes to Vir
ginia and buys a s!ave to place him O!l his plantation, and him who 
packs them in a vessel on a foreign shore, who sacrifices countless 
lives for his thirst for gain? The distinction is broad, and as per
ceptible as between light and darkness. It is a distinction which 
every man sees and recoµ;nizcs. There· was no man who was 
ashamed to say he went to Virginia, purchased slaves, and put them 
on his plantation; but who is there that would exult in so going to 
Africa? 

It had been said to them that there was a principle involved in • · 
this, that it was a test question of principle which was before you. 
'Ve must always, and he trusted they would always, respect a strug
gle made for principle. As long as we respect nn individual stand
ing up against oppression, so long will we stand fast for principle. 

'.l.'he name of Hampden had been brought in. Would any man 
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as·~ociate the name of Hampden with the pri8oners now before 
them? Could they associate that stru.ggle with what theRe men had 
<lone? 'Yas it for a love of our ins·itutions, of our pl'osperity, to 
assist or to ad\'ance us, to test a principle that these parties em
barked in this undertaking? There ·is uot one who is for us upon 
sectional ground, and many of them were not citizen3 of the United 
States. Yet upon the high seas, when they thought they were 
pursued by au English vessel, they claimed the protection of the 
American flag. At that time it was one of excitement in relation 
to that flag. Suppose there had been a collision. The country had 
the right to protect its own fl11g, but while it extends that protec
tion, it had a right to require that, that flag should be carried in 
obedience to its own laws, and not to be made the ~port of those 
who use it for their own interest and fur their own pul'pose. It is 
idle to place this case upon the ground that it is woven with our 
institution of slavery. The two things are dissimilar and cannot 
be viewed from the same stand-point. They stand on distinct and 
independent platforms. The ode is governed by interest, the other 
rests on a stronger, better and ~urer foundation. There is no man 
among us that is willing to place it upon the single point of interest. 
Our institution is pl<teed upon the social feature of relationship and 
attachment, and it is not the relation of a day or night. Turn back 
to the past history of the State and see what was its legislation when 
the Afric;an trade was opened. See how, step by step, generation 
after generation, the law of force has given way and been supplied 
by the law of kindness. l re we wiser, better or purer, than the 
men ot that day? Placed in the same condition, and in the same 
circumstances, would any wan venture to say that our action would 
be different? 

You are told that t~iis question invoh'es great political events. 
They ha\·e no place, no weight, in the decision of a question before 
a legal tribunal. · Public opinion and political expediency lun·e 
nothing to do with the admini:;tration of justice. You are sworn by 
the law, and nothing goes to you but what is vouched for by the 
law. You are asked to put aside the law, and take the law of pub
lic opinion. You cannot do it. Public opinion is to be respected 
in its proper sphere, but its voice must be silent in a court house, ' 
and fearful, terrible indeed, will be the day whenever the hall of 
justice shall be converted into a political arena, and the verdict of _a 
jury no longer the voice of the law, but the mere echo of public 
opinion. 

You have been urged not to enforce this law, because the fugitive 
slave law remains a dead letter upon the statute book. Ti111e and 
again has the argument been used against the very action which you 
arc now urged to follow. Time and again has it been urged that 
juries have no right to establish a higher law than that established 
hy the laws and rules of the country. You are urged to follow the 
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example of fanatic'>. Can you do it? Can you revoke the reproaches 
which you h<wc cast up:in them? It is a question not to be con
si1lered, how far the wi~dom of this law is in accordance with popu
lar ~enti111cnt. You have the law, pa~sed through the appropriate 
tribunals, su,.;tained by the lapse of time, :rnd by the construction 
of every constitational writer. You are asked now to desert that, 
and to follow a puliey not matured into action. 

The distinction between the renewal and revival of the slave 
trade, and the issue before you, is totally different. Those who are 
in favor of that measure du not contemplate such conduct as this. 
They would not for a molllcnt consent that their policy should be 
thought of in such a connection. That which they struggle for is 
a repeal of the law in an open and manly man11cr. They seek to 
repeal the law through its prnpcr tribunal. 

That policy, gentlemen, is the reflex of your duty. That interest 
which yuu arc to protec! is not the interest of the moment. But 
this particular i~sue has a wiJer and more corn prehensive range. It 
is a question which concerns the highest and the luwe~t; encircles 
e\·ery class of society, every relation of life, combining in the bonds 
of a common interest, the interest of all, in the supremacy of the 
law. The prosecution does not ask for anything more than a fair 
and impartial adu1inistration of the' law. If you are satisfied that 
these men are innocent of doing that which the law prohibits, it is 
your right to sny so; but if, on the other hand, you are satisfied 
that they are violators of the law, it is egually your solemn duty to 
say so and lea\·e the consequences where they belong. 

Mr. Conner's argument wa~ listened to with profound attention, 
and during its delivery the slightest whisper in that dense assembly 
might have been heard by all. 

_____ ,. "-.. , 

THE JUDGE'S CHARGE. 

1'1R. FoRE:\1AN AND GENTLE:\IEN: The wide range of the discus
sion which has been taken with the argument in this case, imposes 
upon the Court the neces~ity of making some observations that would 
not otherwise have been made. It t~kes high philosophy for men 
who are experienced to be masters of the laws established since the 
institution of the Government, but which when explained are more 
easily understood, and will be rec~ived by you as familiar acquaint
ances. The observation, at once, you will see, is made in reference 
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to the relations you hold to this Court, and tlrnt which this Court 
holds to you. 1 think I shall be able to make it plain that there is 
no want of harmony in that relation, and that the Court discharges 
its duty, and the jury discharges theirs, each in its own distinct 
power and capacity. I will trace out the only wuy left to the United 
States and to your own State, by which an individual can be brought 
into a Court of Justice to answer or to suffer for an offence against 
the law. In showing the proceeding before a pctit jury, I will en
deavor to make it so plain that you will go away understanding per
fectly what it is, and tlrnt all will see its harmony and propriety. 
The first thing to be done when an offence is committed, is that the 
law provides what is called a committing magistrate, whose duty it 
is to take into consideration the accusation that is made, for the 
purpose of determining the simple question, whether there is ground 
for conviction; and if it is not done by a committing magistrate, 
in case of murder it may be done by the coroner. The person 
charged may be. c0mrnitted or not according to his view of the case. 
Ordinarily, however, when a crime has been committed, and the 
probability is that the in di' idual charged is the one who committed 
it, the magistrate commits. The next step is, before anything else 
can be done with the prisoner (unless bail) is, that he is brought 
before the Court by the prosecuting officer. An inquiry is then 
had before the grand jury, whctlier or not the evidence of the pro
·secuting officer be sufficient for the purpose of putting him on his 
trial before a petit jury '.lhe grand jury are not the triers of the 
guilt or innocence of the party. That is not their office. It is 
this, if they con~ider the evidence such as ought to put the indi
vidual on his trial, they assert to what has been done by the com
mitting magistrate, aud they say so by finding a true bill. The 
effect 'of that bill is the placing of the cause before a petit jury for 
the purpose of being tried. When the individual co!11es betore a 
petit jury they are judges of the proof of the guilt, upon which 
judgment is to be framed. I wish to be understood that if any 
jurl~e tells you, or unhappily I should affirm, anything with regard 
to what has or ha~ not been proved, you will not consider it. What 
I mean to do is this, to state to you distinctly what the law is, under 
which the indictment is framed, and to leave you to apply the facts 
of the case, without saying to you in one single instance what has 
i r what has not been proved. In doing this, it will be necessary 
for me to ask, what it is you have been sworn to do, and what your 
office is? "You shall well and truly try, and true deliverance make, 
between the United States and the prisoners at the bar, and a true 
verdict given, according to the evidence-so help you God." You 
are then, gentlemen, the exclusive judges of the amount of evidence 
and its appropriateness which the Court will give you, but without 
saying at all that the prisoners are brrnght under the law. 

But it has been said that you are the judges of the law and the 
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fact; that you are constitution !l judges; that you have a right to 
do apart from any instruction you may receive from the judge. It 
is the duty of this Court to tell you what the law i:. The harmony 
of the law is so beautiful in itself that I will now explain it. When 
the law is given to you, you have the power, or rather your duty is 
to ask, concerning the guilt or innocence of the accused. · If, upon 
application of the evidence to it, you shall acquit, you will have 
presumptively done your duty with what the law has given to you, 
and no man has a right to say that ynu have disregarded it. It is 
not what is to be said to you out of doors. But the law, in. confid
ing to a jury to ascertain the guilt or innocence of a party, does say 
that it shall be according to the law, and when yon have done· that, 
it is better for the peace of society that the sympathy belonging to 
the case should re!'t with those to whom are confided the power of 
mercy and clemency. It is better that the verdict of twelve honest, 
suitable men shall be determined according to law. But now sup
pose we were to tell you in this case, (making a supposition,) not 
that there was no evidence, but upon the law as it stood, that these 
partie~ are not guilty, and you r;;hould go out, and in the plenitude of 
that power which has been contended for you, and you were to say 
that they were guilty, in opposition to what the law tells you. What 
would be the course of the Court? What the verdict of the jury 
say is, that these parties are guilty contrary to law, and requiring 
the Court to sentence these men to death. But no, gentlemen, 
under the circumstances, the Court would not sentence; and why? 
Because it cannot, according to its oath; nor it cannot, according 
to its oath and your oath. But is the case hopeless? · Is there no 
relief under the circumstances, when a prisoner must lie in prison 
and cannot be discharged? That is oot the case. In such a case, 
the prosecuting officer, thinking that the jury were right, probably 
would demand of this Court to pronounce sentence. The Court 
refuses to do it. What then is to be done? In this Court. you 
would apply to the Supreme Court for a mandamus to compel me, 
in which all the circumstances were set out. Supposing the Su
preme Court were to determine that the jury were right, and that 
the verdict was comprehended within the law; that Court would 
order me to pass sentence, and I could no longer hold out. It would 
be my duty, according to my official oath, to obey the Supreme 
Court. The illustration is this: That every man must be convicted 
according to the law, and shows, from the beginning and inception 
of the prosecution down to the trial by yourselves as a jury, that 
the case is one regulated by the laws; not by your conceptions, but 
what the law has been pronounced to be. Now separate the con
clusion from the inability of the Court to give you the construction 
that the evidence in the case in which you are judging is not com
prehended by the law. Where is the want of harmony in your 
p·)sition to any man? It is perfect harmony. The Court tells you 
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such and such is the law; you are judges of tl1e law and the fact. 
But you arc judges of the fact, whether the law as given to you by 
the Court is made out by the evidence of which yuu are to be the 
exclusive judges. 

Gentlemen, it was also said, iu the course of the argument, that 
you are judges of constitutional law. If such was the fact, what 
authority would your judg1ucnt carry in it in regard to other cases 
of a like character? What authority would be the result of a jury's 
decision in regard to the constitutiuuality of a law? By a statute of 
the United States, the Courts of the United States ha,·e jurisdiction 
over any law that may be passed, criminal or ciril. Every law 
passed by the Legislature of South Carolina, and every law passed 
by Congress, is presumed to be constitutional, until Rhuwn by the 
Supreme Court that it is not. But you are not to be liu1ited in 
dis<.:ussion. This Court doc~ not restrain discussion, bcliel'ing that 
all truths could be found in the freedom of absolute discussion. 
But you ate not to carry tliat into 'your consideration and find a 
verdict, or take it as an eli>ment upon which you can find a rerdict. 
Do JOU £nd in the oath which gives you your office, a power to 
determine upon the constitutionality of the law ? If you do, 
another jury rnay find a different conclusion, so that no law is estab
lished at all. In reg-.1rd to the constitutionality of the law, by the 
Con~titution of the United States, and by the Cunstitution of l:iouth 
Carolina, such a decision is confided to the judiciary. Dues your 
oath relieve you, or are you relieved because you are in a slarn 
State? Is that the doctrine we are contending fur? Have we no 
other rights under the Constitution, under the States, than silllp!y 
the right of slaves? Take the case of smyggliug or :rny other case. 
It may or may not be made, but you may as well be told, as you were 
in this instance, that it was an unconstitutional law. 

Gent!elllen, far from me will it be to introduce the subject of 
politics to you; but I think it to be right to put you right in regard 
to what it has in alliance with juries of other States. Your cousti
tutional rights will be taken from you to a much greater extent than 
you can possibly protect them in South Carolina, if you take from 
the Courts the power to determine the constitutionality of the law. 
By the Constitution of the U nite<l States I am entitled to the recla
mation of my fugiti\·e slave if he runs away and goes into another 
State. In purrna11ce of that law Congress has enacted a law upon 
which I have a right to make that reclamation. (The Judge here 
referred to the action of the Supreme Court in the case of Barkas, 
in Pennsy]yania.) If from some unexpected cause the State of 
Georgia, or the State of Massachusetts, should say that is not the 
u:eaning of the Constitution, and should declare that any individual 
who attempts to carry out such a law shall be subjected to a prose
cution before a State tribunal, and suppose the juries where that 
law is passed decides it as constitutional, w.hat becomes of your right 
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of reclamation? It is gone. Your constitutional power would then 
be confined to a few States. But let us hear what the Constitution 
E<ays upon this subject: "No person l1eld to service or labor in one 
StatJ, nuder the laws thereof, and escaping into another, shall, in 
consequence of any reµ:ulation therein, be discharged from such 
sen•ice or labor, but shall be delivered up on claim of the party to 
whom such service is liable." You are asked, then, to assume 
upon yourselves an office to set an example to your destruction, 
upon which yo11 will determine the constitutionality of the law. So, 
gentlemen, it is sai1l that you are judges of the law and fact of the 
case, to the exclusion of the Court. Well you are, but precisely 
as I said to you befure. You are the judges of the law so_ far as 
w11ether the facts given in evidence comprehend!; the law, and not 
a bit further. Does it take from you a11y power of judgment? It 
does n0t; but on the contrary, gives you the highest jud~rnent. 
For what purpose is· it that my brcther l\lagrath and myself sit 
here,' unless it is for the purpo>'e of protecting the prisoners from 
illegal conviction. They are, in our view, considered to be innocent. 
'Ve are their protectors as much as you are. \Ve are to protect 
them by telling them to tell you of the crime with which they are 
charged. So 111.uch, gentlemen, for what I com;ider to be the har
mony of the law; the harmony of the two jurisdictions and the r.p
propriateness of the tribunal, both for justice and liberty, and for 
the purpose of trying whether a party is guilty of a crime. 

I shall now addreRs 111yself to the case, and.I beg of you distinctly 
to remember, that if in doing so I tell you that these parties are 
guilty, or that I tell you the case is comprehended by the evi
de~ce, I do not do rny duty; that is your business. It is my busi
ness to give you the charges, refer you to the evidence, and, before 
you convict, what must be the amount of evidence which should re
l!ulate you. As a preliminary remark, I would observe that it docs 
not follow because sixteen men are indicted that the evidence com
prehends the whole. You have the right to apply the evidence of 
the case to all the parties present, and deter111i1ie whether the evi
dence is sutli.cient to convict some and does not em brace others. 
These parties ai:c indicted for having violated the law of the 15th of 
~lay, 18:W, in ~cveral particulars. For instance, that they are of 
the crew or 8hips's company of a certain vei;;sel called the Putnam, 
owned by a citizen of the United States, to wit: E. C. Townsend, 
and that they did, on a Lreign shore, receive a number of Africans 
not held to service by the laws of the United States, with intent to 
make them slaves. All the counts have the same necessary allega
tion, and though all the counts are different charges, which the law 
of the United States permits to be done, yet all the counts are of a 
kindred character and come under the law of Ui20. Some of the 
counts, for instance, are for having beeµ on board that vessel, and 
having aided and abetted in receiving and forcibly detaining certain 
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negroes. But these counts are all of the same grade and character, 
and the general •erdict of guilty is applicable to all, or the general 
Terdict of not guilty discharges these men, and they .can never be 
tried ag>lin. I need not go, then, more particularly into the form 
of these counts or charges, more especially as it has been said the 
indictment is well drawn, containing all the allegations essential· to 
make out the offence, and only disputing facts that there is not evi
dence enough to establish. 

What, then, is the evidence necessary for the prosecuting officer 
to produce under the law, to make out his case? He is to make 
out first, as he said, that these men indicted were of the ship's com
pany o_r crew. He must make out that they, on a foreign shore, 
did receive such .A'.fric3ns, not held by the laws of the United States 
to service, with the intent to make them slaves. \V ell, that is what 
the law requires. True, it does not become me to say whether it is 
proved, but you must put your j11dg111ent to the caRe and see whether 
it is proved or not. It is not enough to prove that they were of the 
crew or C'ompany; it must be of the crew or company of a vessel 
owned by a citizen of the United States, or by persons on board the 
vessel, navigated for, or in behalf of, a citizen of the U uited States; 
that they did, upon a foreign Rhore, receive certain ncgrocs not held 
to service by any of the laws of the States or Territories, with in
tent to make them slaves. The first testimony introduced for the 
purpose of establishing the fact that these persons indicted were of 
the crew or ship's company, is that of the shipping articles. If 
you find upon these shipping articles the names of persons who 
were of that crew,. you are then to ascertain from the same pa.per 
and documents for what they shipped. And it is not necessary 
alone}o prove them to h~ve been, whilst on board of the vessel, of 
that crew, because the shipping articles show a legal voyage, but 
you will a,k yourselves this: If, afterwards, there is any evidence 
to establish the fact of any offence charged against them; that is, 
did they receive on board, &c.? In other words, the first prernmp
tion should be in their favor; that they bPgan the voyage as part of 
the crew with a legal intention, whether they did, in the prosecution 
of that voyage, turn it off from the legal into a slav.e voyage. That 
kind of evidence is applicable to all. They must not prove to you 
that they were engaged in aiding and abetting in receiving these 
negroes on board. It is said, however, in the course of the argu
ment, that it had not been proved that thi.'l was a vessel owned by 
a citizen of the United States, and that the identity of Townsend as 
purchaser of the >essel in New Orleans, had not been distinctly 
proved. The identity of the individual has nothing to do with the 
law. The proof is, was this a vessel owned by a citizen of the 
United States? Is there documentary evidence of that fact? The 
point was admitted by the counsel thab she is a nation, al vessel, and 
it is only in that sense necessary to prove. that it is owned by a 
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citizen of the United States, or by a citizen to jurors unknown. 
Under the first count, it is essential that it should be E. C. Town
send. 'Vh:'t is the evidence? A vessel is proved to have been 
documented by the oath of the parties as a United ~tates vessel. It 
is proved that she sailed as a vessel of the United States, upon what 
was Jeelared to be a legal intention. . It is further proved that she 
was afterwards captured by an American sloop-of-war, and that the 
captain of her was the captain cleared under the articles, E. C. 
Townsend. It is proved, when captured r;hc had not a document 
on board to show what her nationality was. 'Vhere were these 
documents? 'Vhy were they not here? Were they not gi \'CD to 
her for protection? It is proved to you that these documents were 
destroyed and never found; so that you are asked to make an infer
ence against the fact. Documents establioh the nationality of any 
vessel, simply from the documents having been on board of her. 

Yrn are to take into consideration these two facts as being estab
lished. 'Vhether or not there is evidence in the case still to 
establish the fact that these negroes were taken on a foreign shore, 
whether or not these parties had a part in the transaction with the 
intent to make them slaves; that you must infer from all the 
circumstances connected with the condition in which the vessel was. 
If you shall find that she was captured upon a foreign shon, then 
you may infer whether these partie3 had a part in it, from the con
trol which they exercised over the parties there, and from their 
absolute imprisonment. Did they assent to this deed? You are 
further t.o infer, in making out the intent, whether or nJt there is 
evidence in the case to establish the fact that they aided and abetted 
in the confinement of these neffroes with the intention to make them 
slaves. 'Vhether they were siaves or not in Africa, has nothin~ to 
do with the Lw. They may have been free there; not very prubable. 
They may have been slaves. '.!.'he law of the United 8tates is not 
against the introduction of persons, free or slaves, for the law does 
not allow eithe.r. It is a matter of no consequence what their ante
cedent contlition may have been. They may have been bought as 
slaves; prices paid for them, and an ownership given to them there 
equal to the ownership had in the seller. But the law forbids the 
introduction of such persons into the United States, intended to 
make slaves here, when they are not held to labor by the laws of the 
States or Territories of the U nitcd States. ' 

Gentlemen, I would not wound your intelligence as a jury, by 
saying a word concerning your duty. You know what it is; but I 
cannot refrain from saying this: That in executing your oath you 
do it subject to the laws of the country, and that every man, any 
official of the United States whatever, in any character, cannot 
appear and perform the duties of his office, without he takes an 
oath to support the Constitution of the United States. If a foreigner, 
he takes the oath of naturalization. You are bound by your nativity. 
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You are entitled to any offices that may be confided to you, by your 
native allegiance. Is it not reasonable, then, that the task should 
be put upon yourselves to ascertain what is the lawof the United 
States directly in reference t.o crime. I put the question to you, 
what are to be the influences of such an example in respect to juries 
elsewhere, and in respect to your rights as guaranteed by the Con
stitution of the United Statrs? It wae said that this law was an 
insult to the freemen of a sJa,'e community. '\'ell, gP,ntlemen, the 
law could not have been passed without that acknowledgement, that 
to hold slaves was constitutional. That gives you the right of 
property in slaves. It is an acknowledgment on the part of the 
Congress of the United States that there can be no offence in your 
bringing them back; an acknowledgment not only of your right to 
have them back, but if they are proved to have been held to service 
by the laws oft.he State of which you were a citizen and owner, then 
the law ad1Lits that right. There is no limitation upon it. They 
are property to all intents and purposes, and acknowledged to be 
such, not only by the particular law, which prohibits and specifics a 
time after which such persons shall not be brought into the U nit.ed 
States, but they are property in regard to representation. You have 
a certain portion of your slaves represented iu the Congress of the 
United States. 

Although I do not choose to enter into the policy of a revirnl of 
the slave trade, yet, goud 11Jen of your own con1111unity seem to think, 
and have different opinions upon the subject, but whether riirht or 
wron:r, is not for you to say. There is a vast diversity of opinion in 
regard to it, a vast dirnrsity of opinion whether or not the introduc
tion would be beneficial to the slaveholder, whether they would be 
to the country at large. 

The ~lave States having slaves, with the ability as pronounced 
that you have the right to carry them where you please, or carry 
them into any Territory and enjoy them as property, and shall exer
cise the right, is showing that slavery was uniform with the Consti
tution. Such has been the deterrnin'ttion of the highest tribunal. 

· Such has been the right affirmed by.the Supreme Court in various 
cas'.ls. In the case of the United States ag:ainst Booth and Kuths
man, when a person in pursuit of a fugiti...e ~Jave under the authority 
of a State Court took the slave out of the posse~sion of the officer, 
but was subsequently tried for the offence against the United States, 
whereupon that trial he was acquitted by the State Court; the 
question came up before the United States Court, (he haying been 
discharged,) whether he was an:enable or not for having invaded 
that right, the Court determir.ed unauimously that the ease be de
livered back, with the express direction that he i<hould pay fine and 
suffer imprisonment for illegal and unconstitutional interferenee with 
a State tribunal. 

Gentlemen, j·ou are entitled to all the evidence fur the purpose of 
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making out the facts, and in regard to the facts, you are to weigh 
the testimony given to you. As soon as you have done that, your 
office will be discharged, aud the Court must protect you from any 
reproach whatever. 

VERDICT. 

The jury were out in the first case about one hour, and in the 
last case half an hour, rendering in both a verdict of Not Guilty
aud the prisoners were discharged. 

15 




NOTE. 

The question whether in criminal ca~cs the jury have the right to 
decide buth law and fact has been long settled in South Carolina, 
whose Appeal Court has once expressly affirmed, and twice recognized, 
the right of the jury, as contended for by the counsel of the 
prisoners. 

Thus in State vs. Wilson & Mackey, l\ISS., December, 1815, the 
Court declared that Lord l\lansfield's ductriue had never been recog
nized as law in this country. 

Again, in State vs. Lehre, (1811,) Reported in 2d Tread. 80!), 
and also in 2d Br. 44-G, n10re fully, the Court says: "It is true 
that a difference of opinion did for some time subsist amoni!: the 
Engli~h judges, on the law re~pccting libels; but this was only on 
the question whether the Court or the jury should decide on the 
criminal intent of the publication. The dispute was at last settled 
by the Stat. of 31. Geo. 3, commonly called l\Ir. Fox's Act; and 
we think correctly settled-for we are all of opinion, that the 
statute was ouly declaratory of the old law. 

"We are all of opinion that this statute is declaratory of what the 
common law was before; and although the statute is not of force 
here, yet the same law exiRts here, being the common law adopted 
here before the resolution." 

Yet again, in State vs. Allen, (1822,) in 1st l\IcCord, p. 525-a 
case of libel-the Court per Ilu_rrr, Justice, declared that accord
ing to the English cases the criminality of the libel was matter of 
law to be determined by the Court, the jury being allowed to puss 
on nothing but the fact of publication and the truth of the inu
endoes. In this-as wm appear clearly from the authorities cited
our Court was mistaken. :But while thus declaring, our Court de
cided lllost positively and explicitly "that those Engli::;h cases were 
not of force, beiug inconsistent wit1: our Constitution, customs and 
laws-that with us, in every criminal case (libel and others) a 
general verdict, where the general issue is joined, resolves both law 
and fact-that even in EDgland libel was an exception-that in 
England with that exception, and with us without exception, al
thongh i~ be true a~ a general maxim, that ' ad questiouem legi.~ 
re.5pondent Judices, et ad questionem jacti re.pondent Jura!ores,' yet 
where law and fact are blended, as they must be in the general 
issue, it is impossible to C'ecide the one without the other, and there
fore in all such cases, the juries, if they decide at, all must ex neces
sitate decide the law as well as the fact. 
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"In the case of the State vs. Lehre, t11is point did not necessarily 
arise, but the Court incidentally noticed it, and ob~erved that they 
were unanimously of opinion that the intention with which the pub
lication was made, as well as the fact of publication and truth of 
the inuendoes, was involved in the general issue, and that the whole 
ease, law as well as fact, was resolved by a general verdict, and such 
is now the opinion of this Court." 

Judge Nott concurred, because he thought the decision consonant 
with the pl'inci'ples of the common law. 

It scarcely need be repeated that the Federal Court (in accordance 
with the Act of .Congress and its own decisions) is governed by the 
practice or the State Courts-and that in South Carolina there is 
no appeal in criminal cases from a verdict of acquittal, as in the 
Federal Courts there is no appeal, whatever be the verdict. 
• It is said, that the jury are sworn to decide "according to the 
evidence," and that this implies they are not .to judge of the law 1 
Does it also imply that they are not to deci'de according to law? 
Surely not! They are. to decide according to law and evidence. 
Whether they judge of the law or take th€ law from the Court, they 
must find according to law; and they have the unquestioned and 
admitted right to apply the bw to the facts of the case. A quib
bling objection deserves nothing but a quibbling answer, and a verdict 
of "guilty'~ against a man who has violated no law, is not according 
to evidence ! 

Even Blackstone, who was never suspected of a passionate devo
tion to free institutions-even Blackstone says: 4th p., 361. 

"But the practice, heretofore in use of fining, imprisoning, or 
otherwise punishing jurors, merely at the discretion of the Court, 
for finding their verdict contrary to the direction of the judge, was 
arbitrary, unconstitutional, and illegal; and is treated as such by 
sir Thomas Smith, two hundred years ago; who accounted 'such 
doing• to be very violent, tyrannical, and contrary to the liberty and 
custom of the realm of England.' For, as sir l\Iatthew Hale 
well observes, 2d IL P. C. 318, it would be a most unhappy 
case for the judge himself, if the prisoner's fate depended upon his 
directions; unhappy also for the prisoner; for, if the judge's opin
ion must rule the verdict, the trial by Jury would be useless.'' 

We Ameri~ans cught not to be outdone by Dr. Blackstone, Vine
rian professor, courtier, &c. Surely we may be allowed to maintain 
that of the three magic boxeR-Ballot, Cartouch and Jury~the 
most invaluable, least Cl•stly, and least dangerous, is the last 
which must be "forever inviolably preserved as lieretofore used!" 

E. BELLINGER. 
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HISTORY OF THE CASE. 

IN November, 1852, Jonathan Lemmon and Juliet, his wife, having been 
before that time, citizens and residents of the State of Virginia, brought 
eight colored persons, who had been held as slaves of Juliet Lemmon, pur
suant to the laws of that State, into the port of New York, for the purpose 
of taking them to Texas, to be there retained as slaves. 

They had adopted, as their mode of trave~ for the whole party, the steamer 
from Norfolk to New York, with the intention of remaining in New York 
only until a proper vessel could be obtained, to continue their journey. 
Meantime the slaves were landed and conveyed toa boarding-house at No. 8 
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Carlisle street, where they were discovered by a colored man named Louis 
Napoleon, who thereupon presented a petition to the IIon. Elijah Paine, 
then one of the Justices of the Supericir Court of the city of New York, for 
a writ of Habeas Corpus, for the production of the colored persons before 
him, to inquire into the cause of their detention. 

The petition presented was as follows : 

To any Justice of the Supre1M Court of the State of New York, or to any 
Judge of the Superior Court of the City of New York: 

The petition of Louis Napoleon shows, that seven colored persons, a man, 
two females, and four children, whose names are unknown, are, and each of 
them was yesterday confined, and restrained of their liberty, on board the 
steamer Richmond City, or " City of Richmond," so called, in the harbor of 
New York, and taken therefrom last night, and are now confined in house 
No. 5 Carlisle street, in New York, and that they are not committed or de
tained by virtue of any process issued by any court of the United States, or 
by any judge thereof, nor are they committed or detained by virtue of the 
final judgment or decree of any competent tribunal of civil or criminal juris- . 
diction, or by virtue of any execution issued upon such judgment or decree. 
That the cause or pretence of such detention or restraint, according to the 
best of the knowledge and belief of your petitioner, is, that said persons so 
restrained, are held under pretence that they are slaves; and that they have, 
as your petitioner is informed and believes, been bought up by a negro tra
der or speculator called Lemmings, by whom, together with the aid of the 
man keeping the house, whose name is unknown, and of an agent of said 
Lemmings, whose name is unknown, and in whose custody they were left as 
such agent, they are held and confined therein, and that the said negro tra
der intends very shortly to ship them for Texas, and there to sell and reduce 
them to slavery; and that the illegality of their restraint and detention con
sists in the fact, as your petitioner is advised and believes, that they are not 
slaves, but free persons, and entitled to their freedom. That your peti
tioner cannot have access to them, to have them sign a petition ; but they 
desire their freedom, and are unwilling to be taken to Texas, or into slavery; 
and that their place of destination has been changed since the papers issuing 
herein. 

Wherefore your petitioner prays, that a writ of IIabea.'l Corpus issue, di
rected to said Lemmings and the keeper of said house, whose name is un
known, commanding them to have the body of each of said persons above 
mentioned, and so confined as aforesaid, before Elijah Paine, one of the 
Justices of the New York Superior Court. 

Dated sixth day of November, 1852. 
His 

Loms + NAPOLEOY. 
mark. 

A writ of Ilabeas Corpus was allowed on the foregoing petition by Mr. Jmi· 
tice Paine, on the sixth day of November, 1852, and the eight colored per
sons were thereupon brought up before him, viz. : Emeline, aged twenty
three; Nancy, aged twenty; Lewis, brother of Emeline, aged sixteen; Ed
ward, brother of Emeline, aged thirteen years; Lewis and Edward, twins, 
boys of Nancy, aged seven years; Ann, daughter of Nancy, aged five years, 
and Amanda, daughter of Emeline, aged two years. 

Mr. Lemmon made the following return to the writ: 

Jonathan Lemmon, respondent, above named, for return to the writ of 
Habeas Corpus issued herein, states and shows, that the eight slaves or per
sons, named in said writ of Habeas Corpus, are the property and slaves of Jn· 
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liet Lemmon, the wife of this respondent, for whom they are held and re
tained by this respondent. 

That the said Juliet has been the owner of such persons as slaves for seve
ral years last past, she being a resident and citizen of the State of Virginia, 
a slaveholding State. 

That under and by virtue of the constitution and the laws of the State of 
Virginia, the aforesaid eight persons, for several years last past, have been 
and now are held or bound to service or labor as slaves, such service or labor 
being due by them as such slaves to the said Juliet, under and by virtue of 
the constitution and laws aforesaid. 

That the said Juliet with her said slaves, persons or property, is now in 
transitu, or transit, from the State of Virginia aforesaid to the State of 

. Texas, the ultimate place of destination, and another slaveholding State of 
the United States of America, and that she was so on her way in transitu, 
or transit, and not otherwise, at the time when the aforesaid eight persons 
or slaves were taken from her custody and possession, on the 6th day of 
November instant, and brought before the saill Superior Court of the City 
of New York, or one of the justices thereof, under the writ of Habeas 
Corpus herein. 

That by the constitution and the laws of the State of Texas aforesaid, 
the said Juliet is and would be entitled to the said slaves, and to the service 
or labor of the said slaves or persons in like manner as they are guaranteed 
and secured to her by the constitution and the laws of the State of Virginia 
aforesaid. 

That the said Juliet never had any intention of bringing the said slaves 
or persons into the State of New York to remain therein, and that she did 
not bring them into said State in any manner nor for any purpose whatever, 
except in transitu, or transit from the State of Virginia aforesaid, through 
the port or harbor of New York, on board of steamship, for their place of 
destination, the State of Texas aforesaid. 

That the said Juliet, as such owner of the aforesaid sla,ves or persons, was, 
at the time they were taken from her, as aforesaid, on the writ of Habeas 
Corpus, and she thereby deprived of the possession oi them, passing with 
them through the said harbor of New York, where she was compelled by 
necessity to touch or land, without on her part remaining, or intending to 
remain longer than necessary. 

That the said slaves have not been bought up by a negro trader or specu
lator, and that the allegation to that effect, made in the petition of one Louis 
Napoleon, above named, is entirely untrue ; that the said Juliet is not, and 
never was a negro trader, nor was, nor is, this respondent one. 

That the said persons or slaves were inherited or received by said Juliet 
Lemmon, as heir at law, descendant or devisee of William Douglass, late 
of Bath County, in the State of Virginia, aforesaid. 

That it is not, and never was, the intention of the said Juliet to sell the 
said slaves, as alleged in the petition of the relator, or to sell them in any 
manner. 

This respondent further answering, denies, that the aforesaid eight persons 
are free, but on the contrary shows, that they are slaves as aforesaid, to whom, 
and to whose custody and possession the said Juliet is entitled. Hespondent 
further shows, that the said slaves, sailing from the port of Norfolk, in the 
said State of Virginia, on board the steamship. Hichmond City, never 
touched, landed, or came into the harbor or State of New York, except for 
the mere purpose of passage and transit from foe State o£ Virginia afores~ 
to the State of Texas aforesaid, and for no other purpose, intention, object 
or design whatever. 

That the said Juliet with her said sla"\14\s was compelled by necessity or 
accident, to take passage in the steamship City of H.ichmond, before named, 
from the aforesaid port. of Norfolk and State of Virginia for the State of 
Texas aforesaid, the ultimate place of destination. 
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That the said slaves are not confined or restrained of their liberty, against 
their will, by this respondent, or the said Juliet, or by any other one on her 
behalf. 

JONATHAN LE:i!:MON. 
Subscribed and sworn before me, this i 

9th day of November, 1852. f 
E. PAINE. 

• HENRl' D. LAPAUGH, 
Attorney and Ooumelfo'l° the respondent, Jonathan Lemmon. 

To this return the relator orally interposed a general demurrer, on the 
ground that the facts stated in it, did not constitute a legal cause for the 
restraint of the liberty of the colored persons. 

The case was heard upon the questions of law thus raised. 
E. D. Culver and John Jay appeared as counsel for the petitioners: II. D. 

Lapaugh and Henry L. Clinton for the respondent. 
The argument is fully reported in 5 Sandford, 681 (N. Y. Superior Court). 
After argument, Justice Paine, by his final order, dated November 13, 

1852, liberated the slaves from custody. Upon rendering this decision, he 
delivered the following opinion : 

OPINION OF MR. JUSTICE PAINE. 

This case comes before me upon a writ of Habeas Corpus issued to the 
respondent, requiring him to have the bodies of eight colored persons, lately 
taken from the steamer City of Richmond, and now confined in a house in 
this city, before me, together with the cause of their imprisonment and 
detention. 

The respondent l1as returned to this writ, that said eight colored persons 
are the property of his wife, Juliet Lemmon, who has been their owner for 
several years past, she being a resident of Virginia, a slaveholding State, and 
that by the constitution and laws of that State, they have been, and still 
are, bound to her service as slaves; that she is now, with her said slaves or 
property, in tramitu from Virginia to Texas, another slaveholding State, 
and by the constitution and laws of which she would be entitled to said 
slaves and to their service; that she never had any intention of bringing, 
and did not bring them into this State to remain or reside, but was passing 
through the harbor of New York, on her way from Virginia to Texas, 
when she was compelled by necessity to touch or land, without intending to 
remain longer than was necessary. And she insists, that said persons are 
not free, but are slaves as aforesaid, and that she is entitled to their posses
sion and custody. 

To this return the relator has put in a general demurrer. 
I certainly supposed, when the case was first presented to me, that, as 

there could be no dispute about the facts, there would be no delay or diffi
culty in disposing of it. But, upon the argument, the counsel for the 
respondent cited several cases which sati$fied me, that this case could not 
be decided until those had been carefully examined. 

The principle which those cases tend more or less forcibly to sustain, is, 
that if an owner of slaves is merely passing from home with them, through 
a free State into another slave State, without any intention of remaining, 
the slaves, while in such free State, will not be allowed to assert their free
dom. As that is precisely the state of facts constituting this case, it 
becomes necessary to inquire whether the doctrine of those cases can be 
maintained upon general principles, and whether the law of this State does 
not differ from the laws of those States where the decisions were made. 
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I shall first consider whether those cases can be sustained upon general 
principles. 

The first case of the kind which occurred, was that of Sewall's $laroes, 
which was decided in Indiana in 1829, by Judge Morris, and will be found 
reported in 3 Am. Jurist. 404. The return to the habeas corpus stated, that 
Sewall resided in Virginia, and owned and held the slaves under the laws 
of that State, that he was emigrating with them to Missouri, and on his way 
was passing through Indiana, when he was served with the habeas corpus. 

It however appeared on the hearing, that Sewall was not going to Missouri 
to reside, but to Illinois, a State whose laws do not allow of slavery, The 
judge for this reason discharged the slaves. This case, therefore, is not in 
point, and would be entirely irrelevant to the present, were it not for a por
tion of the judge's opinion, which was not called for by the case before him, 
but applies directly to the case now before me. 

"By the law," he says, "of nature and of nations (Vattel, 160), and the 
necessity and legal consequences resulting from the civil and political rela
tions subsisting between the citizens as well as the States of this Federative 
Republic, I have no doubt but the citizen of a slave State has a right to pass, 
upon business or pleasure, through any of the States, attended by his slaves 
or servants; and while he retains the character and rights of a citizen of a 
slave State, his rights to retain his slaves would be unquestioned. An escape 
from the attendance upon the person of his master, while on a journey 
through a free State, should be considered as an escape from the State 
where the master had a right of citizenship, and by the laws of which the 
service of the slaves was due. The emigrant from one State to another might 
be considered prospectively as the citizen or resident of the State to which 
he was removing ; and should be protected in the enjoyment of those rights 
he acquired in the State from which he emigrated, and which are recog
nized and protected by the laws of the State to which he is going. But 
this right, I conceive, cannot be derived from any provision of positive law." 

The next case relied upon is Willard vs. the people (4 Scammon's Re
ports, 461) and which was decided in the State of Illinois in 1843. It was 
an indictment for secreting a woman of color, owing service to a resident of 
Louisiana. The indictment was under the 149th section of the Criminal 
Oode, which provides that "ifany person shall harbor or secrete any negro, mu
latto, or person of color, the same being a slave, or servant owing service or 
labor, to any other persons, whether they reside in this State or in any other 
State or Territory or District, within the limits and under the jurisdiction of 
the United States, or shall in any wise hinder or prevent the lawful owner 
or owners of such slaves or servants from retaking them in a lawful 
manner, every such person so offending shall be deemed guilty of mis
demeanor, and fined not exceeding five hundred dollars, or imprisoned not 
exceeding six months." 

It appeared that the woman of color was a slave, owned by a resident of 
Louisiana, and that, while passing with her mistress from Kentucky to Lou
isiana, through the State of Illinois, she made her escape in the latter State, 
and was secreted by the defendant. 

There were several questions raised in the case which it is unnecessary 
now to notice. The indictment, which was demurred to, was sustained by 
the court. The main objection to it was, that the section of the code under 
which it was found, was a violation of the sixth article of the constitution 
of the State of Illinois, which declares that "neither slavery nor involuntary 
servitude shall hereafter be introduced into this State, otherwise than in the 
punishment of crimes, whereof the party shall have been duly convicted." 

The court, in answer to this objection, say: The only question, therefore, 
is the right of transit with a slave; for if the slave upon entering our terri
tory, although for a mere transit to another State, becomes free under the 
constitution, then the defendant in error is not guilty of concealing such a 
person as is described in the law and in the indictment. The 149th section 
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of the criminal code, for a violation of which the plaintiff is indicted, does 
most distinctly recognize the existence of the institution of slavery in some 
of these United States, and whether the constitution and laws of this State 
have or have not provided adequate remedies to enforce within its jurisdic
tion that obligation of service, it has provided by this penal sanction, that 
none shall harbor or conceal a slave within this State, who owes such ser 
vice out of it. Every state or government may or may not, as it chooses, 
recognize and enforce this law of comity. And to this extent this State has 
expressly done so. If we should, therefore, regard ourselves as a distinct 
and separate nation from our sister States, still, as by the law of nations 
(Vattel, b. 2, ch. IO, s. 132, 133, 134), the citizens of one government have 
a right of passage through the territory of another peaceably, for business 
or pleasure, and that, too, without the latter's acquiring any right over the 
person or property (Vattel, b. 2, s. 107, 109), we could not deny them this 
international right without a violation of our duty. Much less could we dis
regard their constitutional right, as citizens of one of the States, to all the 
rights, immunities and privileges of citizens of the several States. It would 
be startling, indeed, if we should deny our neighbors and kindred that com
mon right of free and safe passage which foreign nations would hardly dare 
deny. The recognition of this right is no violation of our constitution. It 
is not an introduction of slavery into this State, as was contended in argu
ment, and the slave does not become free by the constitution of Illinois, by 
coming into the State for the mere purpose of passing through it." 

Another case cited by the respondent's counsel, was the Commonwealth 
l'9. Ayres, 18 Pickering's Rep., 193. In this case, the owner brought her 
slave with her from New Orleans to Boston, on a visit to her father, with 
whom she intended to spend five or six months, and then return with the 
slave to New Orleans. The slave being brought up on Habeas Corpus, the 
court ordered her discharge. The case was fully argued, and Chief Justice 
Shaw closes a most elaborate opinion with these words: "Nor do we give 
an opinion upon the case, where nn owner of a slave in one State is bondfiiU 
removing to another State where slavery is allowed, and in so doing neces
sarily passes through a free State, or where by accident or necessity he is 
compelled to touch or land therein, remaining no longer than necessary." 

I have quoted largely from the opinions in these cases, in order that it 
may be understood clearly what is presented by them as their governing 
principle. The respondent's counsel insists it is this: That by the law of 
nation8, an owner of a slave may, either from necessity or in the absence of 
all intention to remain, pass with such slave through a State where slavery 
is not legalized, on his way from one slave State to another, and that during 
such transit through the free State, the slave cannot assert his freedom. 
. I admit this is the principle of these cases, and I now propose to consider 
it. Each cnse denies, that the right of transit can be derived from the pro
vision of the Constitution of the United States respecting fugitive slaves, and 
where an opinion was expressed, places the right upon the law of nations. 

Writers of the highest authority on the law of nations agree that stran
gers have aright to pass with their property through the territories of a na
tion. (Vattel, b. 2, ch. 9, ss. 123 to 136. Puffendorf, b. 3, ch. 3, ss. 5 to 
10). And this right, which exists by nature between States wholly foreign 
to each other, undoubtedly exists, at least as a natural right, between the 
States which compose our Union. · 

But we are to look further than this, and to see what the law of nations 
is, when the prop.e!"ty which a stranger wishes to take with him, is a 
slave . 

. The property which the writers on the law of nations speak of, is merchan
drse, or inanimate things. And by the law of nature these belong to their 
owner. But those writers nowhere speak of a right to pass through a foreign 
country with slaves as property. On the contrary, they all agree tbat by the 
law ot nature alone no one can have a property in slaves. And they also 
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hold that, even where slavery is established by the local law, a man cannot 
have that full and absolute property in a person which he may have in an 
inanimate thing. (Puffendorf, b. 6, ch. 3, s. 7.) It can scarcely, therefore, 
be said, that when writers on the law of nations maintain, that when stran
gers hsve a right to pass through a country with their merchandise or pro
perty, they thereby maintain their right to pass with their slaves. 

But 1he property or merchandise spoken of by writers on the law of na
tions, which the stranger may take with him, bein~ mere inanimate things, 
can have no rights; and the rights of the owner are all that can be thought 
of. It is, therefore, necessary to look still further, and to see what is the 
state of things, by the law of nature, as affecting the rights of the slaves, 
when an owner finds himself, from necessity, with his slave in a country 
where slavery is not legalized or is not upheld by law. 

It is generally supposed that freedom of the soil from slavery is the boast 
of the common law of England, and that a great truth was brought to light 
in Somerset's case. This is not so. Lord Mansfield was by no means, so 
far as the rest of the world is concerned, the pioneer of freedom. Whatever 
honor there may be in having first asserted, that slavery cannot exi~t by the 
law of nature, but only by force oflocal Jaw, that honor, among modern na
tions, belongs to France, and among systems of jurisprudence, to the civil 
law. The case of Somerset did not occur until the year 1772, and in 
1738, a case arose in France, in which it was held that a negro slave be
cume free by being brought into France. (13 Causes Celebres, 49). 

But in truth, the discovery that by nature all men are free, belongs 
neither to England nor France, but is as old as ancient Rome; and the law 
of Rome repeatedly asserts, that all men by nature are free, and that slavery 
can subsist only by the laws of the State. (Digests, B. 1, T. 1, s. 4; B. 1, 
T. 5, ss. 4, 5.) . 

The writers on the law of nations uniformly maintain the same principle, 
viz. : that by the law of nature all men are free; and that where slavery is 
not established and upheld by the law of the State, there can be no slaves. 
(Grotius, b. 2, ch. 22, s. 11. Hobbes de Cive, b. 1, ch. 1, s. 3. Puffem!orf 
(Barbeyrac), Droit de la Nature, b. 3, ch. 2, ss. 1, 2; b. 6, ch. 3, s. 2.) 

The same writers also hold that by the law of nature one race of men is 
no more SUQject to be reduced to slavery than other races. (Puffendorf, !>. 
a, ch. 2, s. 8.) 

When we are considering a master and slave in a free State, where 
slavery is not upheld by law, we must take into view all these principles 
of the law of nature, and see how they are respectively to be dealt with 
according to that law; for it will be remembered, that the master can now 
claim nothing except by virtue of the law of nature. Ile claims under that 
law a right to pass through the country. That is awarded to him. But he 
claims in aduition to take his slave with him. But upon what ground 'l 
That the slave is his property. By the same law, however, under which 
he himself claims, that cannot be; for the law of nature says that there can 
be no property in a slave. 

We must look still further to see what is to be done with the claims of the 
slave. 

There being now no law but the law of nature, the slavo must have all 
his rights under that, ns well as the master, and it is just as much the 
sla're's right under that, to be free, as it is the mruiter's to pass through the 
country. It is very clear, therefore, that the slave has a right to bis 
freedom, and that the master cannot have a right to take him with him. 

As the cases cited liy the respondent's counsel all rest the master's right 
of transit exclusively upon the law of nations, and admit that he cannot 
have it under any other law, I have thus followed out that view, perhaps, 
at unnecessary length, in order to see to what it would lead. In order to 
prevent any misapprehension as to the identity of the law of nature and the 
law of nations, I will close my observations upon this part of the case with 
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a citation, upon that point, from Vattel (Preliminaries, s. 6). "The law of 
nations is originally no more than the law of nature applied to nations." 

I ought also to notice here, that the respondent's counsel, upon the author
ity of the case in Illinois, insisted that this right of transit with slaves, is 
strengthened by that clause in the Constitution of the United States, which 
declares that "The citizens of each State shall be entitled to all the privi
leges and immunities of citizens in the several States." The case in Indiana, 
on the other hand, says expressly, that the right does not depend upon any 
positive law. 

I think this remark must have found its way into the opinion of the 
judge, who decided the Illinois ca.se, without due consideration. I have 
always understood that provision of the Constitution to mean (at least, so 
far a.s this case is concerned) that a citizen who was absent from his own 
State, and in some other State, was entitled, while there, to all the privi
leges of the citizens of that State, and I have never heard of any other or dif
ferent meaning being given to it. It would be absurd to say that while in 
the sister State lie is entitled to all the privileges, secured to citizens by the 
laws of all the several States or even of his own State; for that would be to 
confound all territorial limits, and give to the States, not only an entire com
munity, but a perfect confusion of laws. If I am right in this view of the 
matter, the clause of the Constitution relied upon, cannot help the respon
dent; for if he is entitled while there, to those privileges only, which the 
citizens of this State possess, he cannot hold his slaves. 

I must also here notice some other similar grounds insisted upon by the 
respondent's counsel. 

He cites Vattel (B. 2, ch. S, s. 81) to prove that the goods of an individ
ual, as regards other States, are the goods of his State. I have already 
shown that by the law of nature,. about which alone Vattel is always speak
ing, slaves are not goods: and I may add, that what Vattel says in the pas
sage to which he refers, has no connection with the right of transit through 
a foreign country. Besides, in the case from Illinois referred to by respon
dent's counsel, the Court distinctly declare (Willard, VB. People, 4. Scam· 
mon's Rep. 471) that they "cannot see the application to this case of the 
law of nations, in relation to the domicil of the owner fixing the condition 
of, and securing the right of property in this slave, and regarding the slave 
as a part of the wealth of Louisiana, and our obligation of comity to respect 
and enforce that right." 

The respondent's counsel also refers to those provisions of the Constitu
tion of the United States which relate to fugitive slaves and to the regula
tion of commerce among the several States. With regard to the first of 
these provisions, which the counsel insists recognizes and gives a property 
in slaves, it is sufficient to say, that although the supreme law of the land, 
in respect to fugitive slaves, and as such, entitled to unquestioning obed!· 
ence from all, it is, so far as everything else is concerned, the same as .1f 
there were no such provision in the Constitution. This has been ao held m 
cases almost without number, and is held in each of the three cases cited by 
the respondent's counsel, and upon which I have before commented. 

As for the provision of the Constitution in relation to commerco among 
the States, it ha.s been often held, that notwithstanding this provision, the 
States have the power impliedly reserved to them of passing all such laws 
as may be necessary for the preservation within the state, of health, ord.er, 
and the well-being of society, or laws which are usually called sanat1ve 
and police regulations. (Passenger cases, 7 Howard, S. C. R. 283. 
License cases, 5 lb. 504. Blackbird Creek Marsh Company, 2 Peters, 250. 
New York vs. Milo, 11 Peters, 130. Brown vs. State of Maryland, 12 
Wheat. 419. Groves vB. Slaughter, 15 Peters, 511.) Laws regulating or 
entirely abolishing slavery, or forbidding the bringing of slaves into a State 
belong to this class of laws, and a right to pass those law:i is not affected 
by the Constitution of the United States. This view of the subject is taken 
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by the three cases upon which the counsel mainly relies. And even if all 
this were not so, I apprehend that the Constitution having undertaken to 
regulate both external and internal commerce in slaves, by certain distinct 
and specific provisions (viz.: those in relation to the importation of slaves 
from abroad, and the return of fugitive slaves), has thereby taken the element 
of slavery out of these general provisions in relation to commerce, and 
having legislated separately upon the subject of slavery to a very limited 
extent and there stopped, has thereby shown its intention to dispose sepa
rately and completely of that subject, so far as it was to be disposed of, and 
has not left to Congress any power over it under the general provisions 
relating to commerce. For under any other view of the subject, the provi
sions in relation to the importation of slaves, and to fugitive slaves, would 
be entirely superfluous. If the Constitution had intended to give Congress 
power over slavery by the general provision in relation to commerce, that 
provision is of itself quite sufficient by its letter or term, to enable CongreRs 
to do all that they are specially empowered to do by the clauses expressly 
relating to slavery; and as an express power takes away a power which 
otherwise might be tacitly implied, I think it has clearly done so in this 
instance. 

It remains for me to consider how far the local law of New York affects 
this case, and distinguishes it from the cases in Indiana and Illinois. 

To go back first to the right of transit with slaves, as it is claimed to exist 
by the natural law. It appears to be settled in the law of nations, that a 
right to transit with property not only exists, but that where such a right 
grows out of a necessity created by the via major, it is a perfect right, and 
cannot be lawfully refused to a stranger. (Vattel, B. 2., ch. 9, s. 123. lb. 
Preliminaries, s. 17. Puffendorf, B. 3, ch. 8, s. 9.) In this case, it is insisted 
that the respondent came here with his slaves from necessity, the return 
having so stated, and the demurrer admitting that statement. It is per
fectly true that the demurrer admits whatever is well pleaded in the return. 
But if the return intended to state a necessity created by the via major, it 
has pleaded it badly, for it only alleges a necessity, without saying what 
kind of necessity; and as it does not allege a necessity created by the vis 
major, the demurrer has not admitted any such necessity. Where the right 
of transit does not spring from the vis major, the same writers agree that it 
may be lawfully refused. (lb.) 

But, however this may be, it is well settled in this country, and so far as 
I know has not heretofore been disputed, that a State may rightfully pass 
laws, if it chooses to do so, forb.idding the entrance or bringing of slaves 
into its territory. This is so held even by each of the three cases upon 
which the respondent's counsel relies. (Commonwealth vs. Ayres, 18 Piclc. 
R. 221. Willard vs. the People, 4 Scammon's Rep., 471. Case of Sewall's 
slaves, 8 Am. Jurist. 404.) · 

The laws of the State of New York upon this subject appear to me to be 
entirely free from any uncertainty. In my opinion they not only do not 
uphold or legalize a property in slaves within the limits of the State, but 
they render it impossible that such property should exist within those limits, 
except in the single instance of fugitives from labor, under the Constitution 
of the United St.ates. 

The Revised Statutes (vol. 1, 656, 1st Ed.) reenacting the law of 1817, 
provide that "No person held as a slave shall be imported, introduced or 
brought into this State, on any pretence whatever, except in the cases herein 
after specified. Every such person shall be free. Every person held as a 
slave who hath been introduced or brought into the State contrary to the 
laws in force at the time shall be free." (S. 1.) 

The cases excepted by this section are provided for in the six succeeding 
sections. The second section excepts fugitives under the Constitution of the 
United States; the third, fourth and fifth sections, except certain slaves 
belonging to immigrants, who may continue to be held as apprentices; the 
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seventh section provides, that families coming here to reside temporarily, 
may bring with them and take away their slaves; and the sixth section con· 
tains the following provision : 

"Any person not being an inhabitant of this State, who shall be travelling 
to or from, or passing through this State, may bring with him any person 
lawfully held by him in slavery, and may take such person with him from 
this State; but the person so held in slavery shall not reside or continue in 
this State more than nine months, and if such residence be continued beyond 
that time, such person shall be free." 

Such was and always had been the law of this State, down to the year 
1841. The legislature of that year passed an act amending the Revised 
Statutes, in the following words, viz.: "The 3d, 4th, 5th, 6th and 7th sections 
of Title 7, Chapter 20, of the 1st part of the Revised Statutes, are hereby 
repealed." · 

The 6th section of the Revised Statutes, and tliat alone contained an excep
tion which would have saved the slaves of the respondent from the opera
tion of the 1st section. The Legislature, by repealing that section, and 
leaving the first in full force, have, as regards the right of these people and 
of their master, made them absolutely free; and that not merely by the legal 
effect of the repealing statute, but by the clear and deliberate intention of 
the Legislature. It is impossible to make this more clear than it is by the 
mere language and evident objects of the two acts. 

It was, however, insisted on the argument, that the words "imported, 
introduced or brought into this State" in the 1st section of the Hevised 
Statutes, meant only "introduced or brought" for the purpose of remaining 
here. So they did undoubtedly when the Revised Statutes were passed, for 
an express exct>ption followed in the 6th section, giving that meaning to the 
1st. And when the Legislature afterward repealed the 6th section, they 
entirely removed that meaning, leaving the 1st se~tion, and intentling to 
leave it, to mean what its own explicit, and unreserved and unqualified lan
guage imports. 

Not thinking myself called upon to treat this case as a casuist or legisla
tor, I have endeavored simply to discharge my duties as a judge in inter
preting and applying the laws as I find them. Did not the law seem to me 
so clear, I might feel greater regret that I have been obliged to dispose so 
hastily of a ease involving such important consequences. 

My judgment is, that the eight colored persons mentioned in the writ, be 
discharged. 

On the 9th day of November, 1852, the attorn~y for Lemmon sued out of 
the Supreme Court of the State of N aw York, a writ of certiorari to review 
the decision of Mr. Justice Paine. Thi!! decision was fruitful of newspaper 
discussion and was strongly criticised by the leading men and the press of 
the South. 

Governor Cobb, of Georgia, in his annual Message, looked upon an adhe· 
rence to the decision of J utlge Paine as a just cause of war. Ile says: 

If it be true that the citizens of the slaveholding States, who, by force of 
circumstances or for convenience, seek a passage through the territory of a 
non-slaveholding State with th(,ir slaves, are thereby deprived of their pro
perty in them, and the slaves ipso facto become emancipated, it is time that 
we know the law as it is. No court in America has ever announced this to 
be law. It would be exceedingly strange if it should be. By the comity of 
nations the personal status of every man is determined by the law of his domi
cil, or whether he be bond or free, capable or incapable there, he remains 
so everywhere a new domicil is acquired. This is but the courtesy of 
nation to nation founded not upon the statute, but is absolutely necessary 
for the peace and harmony of States antl for the enforcement of private 
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justice. A denial of this comity is unheard of among civilized nations, and 
if deliberately and wantonly persisted in, would be just cause of war. 

Governor Johnson, of Virginia, made it the subject of a special communi
cation to the Legislature o( that State, in which he says : 

The decision of Judge Paine is in conflict with the opinions and decisions 
of other distinguished jurbts, without, I believe, a single precedent to sus
tain it. In importance it is of the first magnitude, and in spirit it is without 
its parallel. If sustained, it will not only destroy that comity which should 
ever subsist between the several States composing this confederacy, but must 
seriously affect the value of slave property wherever found in the same. 
• . • . I deem the subject of sufficient public importance to require 
and receive the attention of the government of this Commonwealth, and 
recommend that, for the present, provision shall be made by the General 
Asseinbly for the efficient prosecution of the appeal taken. • • • • If 
the statute of New York has been rightfully expounded by the learned 
judge, and is not in conflict with the Constitution of the United States, it is 
proper that Virginia should know it. The same sovereign power by which 
New York enacts her laws and gives them force within her limits, pertains 
to Virginia within hers, and to them she will have to look for redress. 

To this the General Assembly responded by the passage of a resolution 
directing the Attorney General of the State of Virginia to prosecute before 
the Supreme Court of New York, together with such other counsel as the 
executive might think proper to associate with him, the appeal taken from 
Judge Paine's decision. 

In pursuance of a joint resolution of the Legislature of the State of New 
York, passed February 24, 1855, Gov, Clark appointed the Hon. E. D. Cul
ver and Joseph Blunt, Esq., as counsel to be associated with the lion. Ogden 
Iloffman, who was then the Attorney General-to defend the interests of 
the State of New York, involved in the case, on the appeal prosecuted by 
the State of Virginia. 

Upon the death of Mr. Iloffman soon afterward, Wm. M. Evarts, Esq. was 
appointed to act as counsel in his place, by Gov. King. 

The appeal taken, for the purpose of reviewing the decision of Mr. Justice 
Paine, came on to be heard before the Supreme Court of the State of New 
York, at a Gener:¥ Term held in the city of New York, in December 1857. 
The justices sitting, were William Mitchell, Presidirfg Justice, and James J, 
Roosevelt, Charles A. Peabody, llenry E. Davies, and Thomas W. Clerke. 

The argument before the Supreme Court is fully reported in 26 Barbour 
270 (N. Y. Supreme Court). 

The Court affirmed the order of Mr. Justice Paine, Justice Roosevelt ilis
senting. The following opinion was delivered. 

OPINION GIVEN IN THE SUPREllE COURT-MITCIIELL, P. J. 
The act of the Legislature of this State passed in 1817 and reenacted in 

parts in 1830 (1 R. S. 656) declaring that "no person held as a slave shall 
be imported, introduced or brought into this State on any pretence whatso
ever except in the cases herein specified and that every such person shall be 
free" applies to this case. The slaves in this case were brought from Vir
ginia. into this State and remained here some short time; and although they 
were only brought here with the view to carry them from this State to 
Texas, they were (after the exceptions in that act were repealed by a sub
sequent act) within the prohibitions of that act and are free if those acts be 
constitutional. The addition made to the act in the Revised Statutis of 
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1830 seems to have been intended to place this beyond doubt (see sect. 16, p. 
559). It is "Every person born within this State, whether white or colored, 
is FREE (the capitals are so in the Statute), every person who shall hereaf
ter be born within this State shall be Free, and every person brought into 
this State as a slave, except as authorized by this title, shall be FREE"-one 
of the exceptions mentioned in that title allow9 a person not an inhabitant 
of this State, travelling to or from or passing through this State, to bring 
his slave here and take him away again: provided that if the slave continued 
here more than nine months he should be free. Those exceptions are 
repealed by the act of 1841. · 

Comity does not require any State to extend any greater privileges to the 
citizens of another State than it grants to its own. As this State does not 
allow its own citizens to bring a slave here even in tramitu and hold him 
as a slave for any portion of time, it cannot be expected to allow the citi
zens of another State to do so. Subdivision 1. of Section 2, of Article 4 
of the Constitution of the United States, makes this measure of comity a 
right, but with the limitation above stated, it gives to the citizens of a sis
ter State only the same privileges and immunities in our State which our 
laws give to our own citizens.-It declares that "the citizens of each State 
shall be entitled to all the privileges and immunities of citizens in the seve
ral States:" 

Subdivision 3 of that section is confined to the case of a person held to 
service or labor escaping from one State into another: it does not extend to 
the case of a person voluntarily brought by his master into another State 
for any period of time : it cannot by any rule of construction be extended 
to such a case. It is "no person held to service or labor in one State un
der the laws thereof escaping into another shall, in consequence of any law 
or regulation therein, be discharged from such service or labor," etc. 

The clause of the Constitution, giving to Congress power "to regulate 
commerce with foreign nations and among the several States and with the 
Indian tribes," confers no power on Congress to declare the Status, which 
any person shall sustain while in any State of the Union. This power be
longed originally to each State by virtue of its sovereignty and independent 
character and has never been surrendered. It has not been conferred on 
Congress or forbidden to the States unless in some provisions in favor of 
personal rights: and is therefore retained by each State, and may be exer
cised as well in relation to persons in tramitu as in relation to those re
maining in the State. · 

The power to regulate commerce may be exercised over persons as pas
sengers, only when on the ocean and until they come under State jurisdic
tion. It ceases when the voyage ends, and then the State laws control. 

This power to regulate commerce, it has been expressly declared by the 
Supreme Court of the United States, did not prevent the State of Missis
sippi from prohibiting the importation of slaves into that State for the pur
posti of sale. The same court has held that goods when imported can 
(notwithstanding any State laws) be sold by the importer in the original 
packages. It follows that the powers to regulate commerce confers on the 
United States some check on the State legislation as to goods or merchan
dise after it is brought into the State, but none as to persons after they 
arrive within such State. . 

If this could be regarded in the case of the slaveholdini; States a police 
regulation, it may also be so regarded as to the free States, they consider 
(IUl the Legislature of this State for many years has shown) that the holding 
of slaves in this State, for any purpose is as injurious to our condition an.d 
to the public peace, as it is opposed to the sentiment of the people of this 
State. 

The judgment or order below should be affirmed with costs. 

From this decision, an appeal was taken to the Court of Appeals. 
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THE CASE IN THE COURT OF APPEALS. 
." , 

THE case came on for argument in the Court of Appeals on the 24th day of 
January 1860, before the full bench, GEORGE F. CoMsTocx:, Chief Judge; 
lIE...'ffiY E. DAVIES, SAMUEL L. Sxr.DEN, and Ilrn.A.M DEmo, Judges of the 
Court of Appeals, and THOMAS W. CLERKE, WILLIAM B. WRIGHT, WILLIAM 
J. B.A.coN, and HE~"RY WELLES, Justices of the Supreme Court, then sitting 
in the Court of Appeals. 

CHESTER A. ARTHUR appeared as attorney for the People, Respondents 
and wILLU.M M. EvARTS and JOSEPH BLUNT as counsel. 

H. D. LAP.A.UGH appeared as attorney for the Appellant and Cn.A.RLES 
O'CoNoR as counsel. 

Mr. O'Conor for the Appellant, presented the following printed statement 
and points : 

STATEMENT OF F.A.CTS. 

A writ of Habeas Corpus was allowed by the Hon. Elijah Paine, then a 
justice of the Superior Court of the city of New York, Nov. 6, 1852, to 
inquire touching the detention of eight colored persons, to wit : one man, 
two women and five children. 

Jonathan Lemmon, the plaintiff, having been served with said Habeas 
Corpus, made a return thereto. The relator demurred to the return. The 
judge's final order was made upon the facts stated in the return. 

The return stated that Juliet Lemmon, the plaintiff's wife, was and had 
been for several years, a citizen and resident of the State of Virginia; that 
the said eight persons were her slaves, inherited and owned by her, and 
held to labor by her as her slaves in that State, under and by virtue of the 
laws thereof; that intending to go with her said slaves from Virginia to the 
State of Texas as an ultimate destination, she necessarily took passage with her 
slaves on board a certain steamship called the City of Richmond at Norfolk 
in the State of Virginia bound for the State of Texas aforesaid; that hy the 
laws of Texas, she, the said Juliet, was and would be entitled to the said 
slaves and to their service or labor in like manner as she was entitled to the 
same by the laws of Virginia ; that she was compelled by necessity to touch 
or land at the .harbor of New York without remaining or intending to 
remn.in longer than necessary; that she did not bring the said slaves into 
the State of New York to remain therein, in any manner or for any pur
pose whatever, except in tran1itu from the State of Virginia to the State 
of Texas as aforesaid through the port or harbor of New York on board 
of said steamship ; that the said slaves so passing from Norfolk on board of 
said steamship, never touched, landed in, or came into the harbor of New 
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York, except for the mere purpose of such passage as aforesaid; and that the 
said Juliet Lemmon was so on her way, in tran8itu, as aforesaid, with the 
said eight slaves in her custody and possession, when, on the sixth day of 
November, 1852, the said writ of Ilabeas Corpus was served upon her. 

And that the slaves were not restrained against their will. Judge Paine 
by his final order now under review dated Nov, 13, 1852, liberated the 
slaves from custody. 

Pursuant to R. S. part 3, ch. 9, title 1, art. 2. §§ 69 and onward, Mr. 
Lemmon sued out of the Supreme Court, on Nov. 9, 1852, a writ of certi
orari to review this decision. The judge certified the proceedings had be
fore him to the Supreme Court, in December, 1852. Errors in law were duly 
assigned. The defendants joined in Error, and in December, 1857, the 
General Term sitting in the city and county of New York, affirmed the 
order, with costs. 

Mr. Le=on appealed to this Court. 

MR. O'CONOR'S POINTS FOR THE APPELLANT. 

FrnsT P01N"T. Except so far as the State of New York could rightfully, and 
without transcending restraints imposed upon her sovereignty by the Con
stiution of the United States, forbid the status of slavery to exist within 
her borders in the person of an African negro, and except so far as she has, 
in fact, expressly or impliedly forbidden it by actual legislation, an African 
negro may be lawfully held in that condition in this State. 

I. The ancient general or common law of this State authorized the hold
ing of negroes as slaves therein. The judiciary never had any constitu
tional power to annu~ repeal or set aside this law; and, consequently, it is 
only by force of some positive enactment of the legislative authority that 
one coming into our territory with slaves in his lawful possession could 
suffer any loss or diminution of his title to them as his property. 

(1.) In every known judgment, argument or opinion of court, judge or 
counsel relating to the subject, it is admitted, in some form, that at an early 
period negro slavery existed under the muncipal law in each one of the thir
teen orignal States which formed this Hepublic by declaring its independence 
in 1776 and adopting its Constitution in 1789. By what means it haa its first 
reception and establishment in any of them as an institution sanctioned by 
law, may not be historically traceable; but in most, if not in all of them, 
and c~rtainly in New York, it was expressly recognized by statute prior to 
the tlille when the States themselves asserted their independence. 

28 Oct. 1806. Van Schaick's laws, p. 69. 
29 Oct. 1733. lb. p. 157. 
Colonial Slave Act of N. Y., March 8, 1773. 
Jack vi. Martin, 12 Wend. 328. 
Jackson vs. Bulloch, 12 Conn. R. 42, lb. 61. 
Comth 'VB. Ayres, 18 Pick. 208-9. 
Per Cur. Scott 'VB. Sandford, 19 How, 407-8. 
Hargrave's Argt., Point 5th, 20 State Trials, page 60. 
Per McLean J., 16 Peters 660; 15 lb. p. 507. 

(2.) Negro .slavery never was a part of the municipal law of England, anu 
consequently it was not imported thence by the first colonists. Nor did they 
adopt any system of villeinage or other permanent domestic slavery of 
any kind which had ever existed in England or been known to or regulated 
by the laws or usages of that kingdom. They were a homogeneous race of 
free white men ; and in a society composed of such persons, the slavery 
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of its own members, endowed by nature with mental and physical equality, 
must ever be repugnant to an enlightened sense of justice. Of course, the 
colonists abhorred it, saw that it was not suited to their conilition and left 
it behind them when they emigrated. 

Doctor and Student Diltlogne, 2 Ch. 18, 19. 
 
"Wheaton 'VS. Donaldson, 8 Peters, li59. 
 
Van Ness '1!8. Pacard, 2 Peters, 444. 
 
1 Kent's Com. 373. 
 
Const. N. Y., Art 1, § 17. 
 
Neal '1!8. Farmer, 9 Cobb's Geo. R. 562, 578. 
 

(3.) As neither the political bondage nor the domestic slavery which the 
European by fraud and violence imposed upon his white brethren ever had 
a legal foothold in the territory now occupied by these States, the inflated 
speeches of French and British judges and orators touching the purity of 
the air and soil of their respective countries, whatever other purpose they 
may serve, are altogether irrelevant to the inquiry what was or is the law 
of any State in this Union on the subject of negro slavery. 

See :French Eloquence A. D. 17:!8, 20 State Trials, 11, note. 
" English " " 1762, 2 Eden's R. 117 Lord Northington. 
"' " " " 1765, 1 Bl. Com. 127, 124. 
" " " " 1771, 20 State Trials, 1 Lord Mansfield. 
" Scotch " " 1778, Ib. p. 6, note. 
" Irish " " 1793, Rowan's Trial, Curran. 
" Judge McLean's criticism in Dred Scott, 19 llow., 535. 
" Lord Stowell's " 2 Hagg. Ad. R., 109. 

(a.) The only argument against negro slavery found in the English cases 
at all suitable for a judicial forum, rests on the historical fact that it was 
unknown to the English law. Mr. Hargrave, in Somerset's case, showed 
that White Englishmen were alone subject to the municipal slave laws of 
that country at any time; that negro sla"l'ery was a new institution, which 
it required the legislative power to introduce. 

20 State Trials, p. 55. Com. 'CS. Aves, 18 Pick., 214. 
(b.) Lord Holt and Mr.Justice Powell were Mr. Hargrave's high authority 

for the proposition, that whilst the common law of England recognized white 
English slaves or villeins, and the right of property in them, yet it "took no 
notice of a negro." Tliat a white man might "be a villein in England," but 
'"that as soon as a negro comes into England he became free." It was only 
NEGRO liberty that the know-nothingism of English and French law esta
blished. English and French air bad not its true enfranchising purity till 
drawn through the nostrils of a negro. White slaves had long respired it 
without their status being at all affected. 

Smith '1:8. Brown, 2 Salk., 666. 
20 State Trials, 55, note. 

(c.) Lord .Mansfield said in Somerset's case, "The state of slavery is of 
such a nature that it is incapable of being introduced on any reason, moral 
or political, but only by positive law," and negro-philism has been in rap
tures with him ever since. Nevertheless, it was a bald, inconsequential 
truism. It might be equally well !aid of any other new thing not recognized 
in any known existing law. 

Per Ashhurst, J., 3 T. R. 63. 
(4.) The judiciary never bad power to annul, repeal, or set aside the slave 

law of this State, which we have shown existed with the sanction of the 
legislature prior to the Revolution. 

(a.) Judicial tribunals in this country are a part of the government, but 
by the genius of our institutions, and the very words of our fll:ndamental 
charters, they are restrained from any exercise of the law-makmg power. 
That govermental function is asaigned to a separate department. 

(o.) By this strict separation of governmental powers, we have given form 
and permanency to a maxim of politico-legal science always acknowledged 

2 
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by the sages of the English law in theory, though often violated in prac
tice. 

(c.) For proofs of this acknowledgment we refer to the habitual definition 
ofjudicial power-ju.J dare et non jus facere. .Again, the wise and learned 
Sir John Eardley Wilmot says, "Statute law and common law originally 
fiowed from the same fountain-the legislature. Statute law is the will of 
the legislature; the common law is nothing else but statutes worn out 
by time; all our law begun by consent of the legislature; and whether it is 
now law by usage or by writing, it is the same thing." (Collins vs. Bl:mtern, 
2 Wils., 348; 1 Kent, 472.) This is sound doctrine; but it has often been 
departed from in practice. 

(d.) In some instances the departure has been very striking. The legisla
tive authority of Great Britain, in 1285, sought, by the celebrated statute 
de donis, to make entailed lands absolutely inalienable. .As far as the plain 
and direct expression of its sovereign will by the supreme law-making power 
could have that effect, they were rendered inalienable. The judges, without 
a shadow of constitutional right, contrived the absurd and irrational fiction 
of a common recovery, and thereby virtually repealed the statute. (2 Bl. 
Com., 116-Per Mansfield; 1 Burr. R., 115-L. C. J. Willes. Willes R., 452.) 

The English legislature was governed by what we, with our present lights, 
may deem a pernicious policy, tending to restrain commerce in land, to tie 
it up in few hands, and to dra'v into operation numerous social evils. The 
unfettering of estates by the English judges, through the devices to which 
they resorted, had its origin in a wise regard for the interests of the people; 
but in them, it was mere trick and rank usurpation. So said Lord Eldon 
from his place as President of the House of Lords, at a period when consti
tutional law was better understood in England. In pronouncing the judg· 
ment upon the case of the Queensberry leases (l Bligh's P. Rep., 1st series, 
p. 435, A.D. 1819), he says, "The power of judges in this respect may be 
doubted. Upon that subject, as it applies to English law, I have formed an 
opinion that the judges of this age, in England, would not have been permit
ted to get rid of the statute of English entails, as judges of that age did sooa 
after tho passing of the statute de donis." (See 38 Eng. L. and Eq. 45±.) 

(e.) Those lawyers who have failed to perceive, as Lord Eldon did, the 
necessity of keeping separate tho great departments of the government, 
whose professional pride was greater than their knowledge of constitu
;tional jurisprudence, have frequently boasted of a tendency amongst the 
.English juris-consults and judges to defeat what to them seemed impolitic and 

, nmjust resolutions of the legislative department. They erred. Far better 
: ·ti.tat supposed mischiefs should exist for a time by the ill-advised sanction 
•,-Sjf the legislature than that, by usurping powers not granted, the high
. priest of justice should defile himself and the temple in which he offici
' ·ates, by the sin of willfully violating the fundamental law. Error should 

not. be combated by error, by crime, or by ingeniously conceived fraudu
i l®tc devices and evasions, but by fair argument and open remonstrance ad

·dr.e.s1>ed to those whom the Constitution has invested with the sole power 
of.orderly and legitimate correction. .An instance of this ill-considered self

:,gratulation may be found in the otherwise admirably written argument of 
...Mr.,.llargrave, as counsel for the negro Somerset, before Lord Mansfield. 

,''..(he Jast sentence of that argument, vaguely to be sure, and, perhaps, 
.,somewhat covertly, commends the astuteness of the English judges in cir· 
·~nmventing the lord under the system of English villeinage, by which 
rt.hey .gradruilly undermined that part of the ancient law of England. (20 
. .Howell's State Trials, p. 67; Ib., p. 27.) .Negro slavery in the West Indi;;s 
iwas sanctioned by numerous English statutes. This afforded an argument, 
'ilertain).y, ofmuch force in favor of permitting an English subject, who law
:fuLy held ..~lawes in that part of the British dominions, temporarily to visit 
~n~l~nd:W:ith.h.is bondman. The argument was opposed by this appeal to 
.J1'.dicuµ._pnde;; lt was overruled by the dictum of a judge much more re

http:n~l~nd:W:ith.h.is
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nowned for his tendencies to usurp the power of making law than for auy 
inclination to diminish prerogative or to defend the liberty of his white 
fellow-subjects. The pride of office, the pride of learning, and an ostenta
tious vanity, rather than any tenderness for the rights and enjoyments of the 
lowly, dictated the loose declamation by which be installed himself as the 
champion of negro emancipation. 

II. The judicial department has no right to declare negro slavery to be 
contrary to the law of nature, or immoral, or unjust, or to take any measures 
01· introduce any policy for its suppression founded on any such ideas. 
Courts are. only authorized to administer the municipal law. Judges have 
no commission to promulgate or enforce their notions of general justice, 
natural right or morality, but only that which is the kn<J11Jn 'l<Lw of the 'l<Lnd. 

1 Kent's Com. 448. 
 
Doct. and Student Dial. 1ch.18, 19. 
 
Per Maule, J. 13 Ad. & Ell. n. s. 387, note. 
 

III. In the forensic sense of the word 'l<Lw, there is no such thing as a law 
of nature bearing upon the lawfulness of slavery, or indeed upon any other 
question in jurisprudence. The law of nature is in every juridical sense, a 
mere figure of speech. In a state of nature, if the existence of human 
beings in such a state may be supposed, there is no law. The prudential 
resolves of an individual for his own government, do not come under the 
denomination of 'l<Lw. Law, in the forensic sense, is wholly of social origin. 
It is a restraint imposed by society upon itself and its members. 

Rutherford's Inst., B. 1, ch. 1, § 61 7. 
1 Bl. Com. 43-1 Kent, 2. 
Wheaton's Elements of Int. Law, 2 to 19. 
Cooper's Justinian. Notes, p. 405. 
Bowyer on Public Law, 47 and onward. 

(1.) If there was any such thing as a law of nature, in the forensic sense 
of the word 'l<Lw, it must be of absolute and paramount obligation in all 
climes, ages, courts and places. Inborn with the moral constitution of man, 
it must control him everywhere, and overrule as vicious, corrupt and void 
e-rnry opposing decree or resolution of courts or legislatures. And accord
ingly, Blackstone, repeating the idle speech of others upon the subject, tells 
us that the law of nature is binding all over the globe; and that no human 
laws are of any" validity if contrary to it. (1 Wendell's Blackstone 40, 41, 
42 and notes.) Yet, as the judiciary of England have at all times acknow
ledged negro slavery to be a valid basis of legal rights, it follows either that 
such slavery in the practical judgment of the common law, is not contrary 
to the law of nature, or if it be, that such law of nature is of no force in 
any English court. 

Acc. Bouvier's Inst., § 9. 
Acc. Brougham Ed. Rev., Apl. 1858, p. 235. 

(2.) The common law jud!¥ls of England, whilst they broke the fetters of 
any negro slave who came into that cuontry, held themselves bound to 
enforce contracts for the purchase and sale of such slaves, and to give redress 
for damages done to the right of property in them. This involves the pro
position that there was no paramount law of nature which courts could act 
upon prohibiting negro slavery. 

Madrazo vs. Willes, 3 B. & Ald., 353-18 Pick., 215. 
Smith vs. Brown, Salk., 666. 
Cases cited in note, 20 State Trials, 51. 
The Slave Grace, 2 Hagg. Adm. R., 104. · 

(3.) The highest courts of Englund, and of this country, having jurisdic
tion over questions of public, or international law, have decided that holding 
negroes in bondage, as slaves, is not contrary to the law of nations. 

The Antelope, 10 Wheaton, 66-18 Pick., 211. 
The Slave Grace, 2 Hagg. Adm. R., 104, 122. 
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(4.) When Justinian says in his Institutes, Book lf tit. 2, § 2, and else
where, that slavery is contrary to the law of nature, he means no more than 
that it does not exist by nature, but is introduced by human law, which is 
true of most if not all other rights and obligations. His definition of the 
law of nature, Book 1, title 2, "de jure naturali," proves this; his full 
sanctions of slavery in Book 1, tit. 3, § 2 and tit. 8, § 1, confirm it. 

Cushing's Domat., § 97. 
 
Bowyer on Public Law, p. 48. 
 
1 Cobb's Law of Negro Slavery,§ 5. 
 

(5.) All perfect rights, cognizable or enforceable as such in judicial tribu
nals, exist only by virtue of the law of that state or country in which they 
are claimed or asserted. The whole idea of property arose from compact. 
It has no origin in any law of nature as supposed in the court below. 

5 Sandf. 711, Rutherforth's Inst., Book 1, ch. 3, §§ 6, 7. 
(6.) The law of nature spoken of by law writers, if the phrase has any 

practical import, means that morality whfoh its notions of policy leads each 
nation to recognize as of universal obligation, }>hich it therefore observes 
itself, and, so for as it may, enforces upon others. It cannot be pretended 
that there ever was in England, or that there now is in any State of this 
Union, a law, by any name, thus outlawing negro slavery. The common 
law of all these countries has always regarded it as the basis of individual 
rights; and statute laws in all of them recognized and enforced it. 

The Slave Grace, 2 Ilagg. Adm., 104. 
 
Per Shaw, Ch. J. 18 Pick., 215. 
 
1 Kent, 2, 3; 3 lb. 2; 2 Wood's Civil Law, 2. 
 

(a.) No civilized State on earth can maintain this absolute outlawry of 
negro slavery; for in some of its forms slavery has existed in all ages; and 
no lawgiver of paramount authority has ever condemned it. 

Cooper's Justinian; notes, p. 410; Inst. Book 1, tit. 3. 
 
Per Bartley, C. J. 6 Ohio, N. S. 724. 
 
Senator Benjamin, 1858. 
 

(b.) It has never been determined by the judicial tribunals of any country, 
that any right, otherwise. perfect, loses its claim to protection, by the mere 
fact of its being founded on the ownership of a negro slave. 

(7.) The proposition that freedom is the general rule, and slavery the local 
exception, has no foundation in any just view of the law as a science. 
Equally groundless is the distinction taken by Judge Paine· between sla>e 
property and other movables. 

(a.) Property in movables does not exist by nature, neither is there any 
common law of nation~ touching its acquisition or transfer. 

Bowyer on Universal Public Law, 50. 
(b.) Every title to movables must have an origin in some law. That origin 

is always in and by the municipal law of the place where it is acquired; and 
such law never has per se any extra. territorial operation. 

(c.) When the movables, with or without the presence of their owner, 
come within any other country than that under whose laws the title to 
them was acquired, it depends on the will of such latter state how far it 
will take notice of and recognize, quoad such property and its owner, the 
foreign law. 

Bk. of Augusta 'VS. Earle, 13 Peters, 589. 
(d.) It has become a universal practice among civilized nations to recog

nize such foreign law except so far as it may be specially proscribed. This 
usage amounts to an agreement between the nations, and hence the idea of 
property by the so called law of nations. 

(e.) Hence it will be seen that property in African negroes is not an 
exception to any general rule. Upon rational principles, it is no more local 
or peculiar than other property. And there is so much of universality about 
it that in no civilized state or country could it be absolutely denied all 
legal protection. 
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IV. In fact there is no violation of the principles of enlightened justice nor 
any departure from the dictates of pure benevolence in holding negroes in 
a state of slavery. 

(1.) Men, whether black or white, cannot exist with ordinary comfort and 
in reasonable safety otherwise than in the social state. 

(2.) Negroes, alone and unaided by the guardianship of another race, 
cannot sustain a civilized social state. 

(a.) This proposition does not require for its support an assertion or 
denial of the unity of the human race, the application of Noah's maledic
tion, (9 Geo. R. 582), or the possibility that time has changed and may again 
change the Ethiopian's physical and moral nature. 

(b.) It is only necessary to view the negro as he is, and to credit the pal
pable and undeniable truth, that the latter phenomenon cannot happen 
within thousands of years. For all the ends of jurisprudence this is a 
perpetuity. 

Facciolati's Latin Lexicon "1Ethiops." 
1 Cobb's "Ilistorical Sketch of Slavery," 40, 41. 
Notes to same, p., 44. 

(c.) The negro never has sustained a civilized social organization, and that 
he never can is sufficiently manifest from history. It is proven by the rapid 
though gradual retrogression of Hayti toward the most profound depths of 
destitution, ignorance and barbarism. 

McCulloch's Geog., Diet. Ilayt~ pp. 693, 4, 
De Bow's Review, vol. 24, p. 203. 

(d.) That, alone and unaided, he never can sustain a civilized social 
organization is proven to all reasonable minds, by the fact that one single 
member of his race has never attained proficiency in any art or science 
requiring the employment of high intellectual capacity. A mediocrity 
below the standard of qualification for the important duties of government, 
for guiding the affairs of society, or for progress in the abstract sciences, 
may be common in individuals of other races; but it is universal amongst 
negroes. Not one single negro has ever risen above it. 

Malte Brun's Geo., book 59. p. 8. 
Gregoire's "Literature of the Negroes." 
"Biog. Univ. Supt," vol. 56, p. 83. Gregoire. 

(e.) It follows that in order to obtain the measure of reasonable personal 
enjoyment and of usefulness to himself and others for which he is adapted 
by nature, the negro must remain in a state of pupilage under the govern
ment of some other race. 

(f.) Ile is a child of the sun. In cold climates he perishes ; in the terri
tories adapted to his labors, and in which alone his race can be perpetuated, 
he will not toil save on compulsion, and the white man cannot; but each 
can perform bis appointed task-the negro can labor, the white man can 
govern. 

(3.) Morality or those dictates of enlightened reason, which have some
times been called the law of nature, do not oblige any man to serve another 
without an equivalent reward for the service rendered. 

(a.) The obligations of charity form no exception to ihis rule. Charity . 
enjoins gratuitous service to those who are unable to repay; it is not due to 
sturdy indolence. 

Doctor and Student, Dial. 1, ch. 6. 
(b.) The universal voice of mankind concedes to the parent a right to the 

profit and pleasure which may be derived by him from the services of bis 
minor child as a due return for guardianship and nurture. 

(c.) Who shall deny the claim of the intellectual white race to itq com
pensation for the mental toil of governing and guiding the negro laborer 1 
The learned and skillful state~man, soldier, physician, preacher, or other 
expert in any great department of human exertion where mind holds 
G.ominion over matter, is clothed with power, and surrounded with mate
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rials for the enjoyment of mental and physical luxuries, in proportion to the 
measure of his capacity and attainments. And all this is at the cost of the 
mechanical and agricultural laborer, to whom such enjoymerits are denied. 
If the social order, founded in the different natural capacities of individuals 
in the same family, which produces these inequalities, is not unjust, whe> 
can rightfully say of the like inequality in condition between races differing 
in capacity, that it is contrary to a law of nature, or that the governing 
race who conform to it are guilty of fraud and rapine, or that they commit 
a violence to right reason which is forbidden by morality? 

(4.) "Honeste vivere, alterum non lmdere et BUUm cuique triouere" are all 
the precepts of the moral law. The honorable slaveholder keeps them as 
perfectly as any other member of human society. 

Inst. Book 1, tit. 1, § 3. 
1 Bl. Com. 40-9 Georgia R. 582. 

(a.) The cruelties of vicious slaveowners and the horrors of the slave 
trade are topics quite irrelevant. It is universal experience that wealth and 
power afford occasion for the development of man's evil propensities; but 
as they are also the necessary means of his improvement, they cannot be 
called evils in their own nature. 

(o.) The tone of mind, which, arrogating to itself superior purity of life 
and a higher moral tone than in the then existing state of knoioledge could 
be supposed to have existed among the guests at the marriage in Cana of 
of Galilee (John, ch. 2)-enjoins, as a duty, total abstinence from wine, is 
well kept up in the assumption of a political and moral excellence beyond 
the mental reach of our sires, and the consequent demand for an immediate 
abolition of negro slavery. 

(c.) Certain assumptions of anti-slavery agitators have been too much 
indulged by the moderate, peaceful and conservative. Chief Justice Mar
shall let pass uncondemned their irrelevant triviality about the law of 
nature; (6 Peter's Cond. 36, 10 Wheaton, 114); and Chief Justice Taney 
concedes to them that the negro race, merely because denied political rights, 
is to be regarded as "unfortunate" (19 How. p. 407), and" unhappy," ib. 
409. The fathers of the Republic, when forming a temporary league, in 
the face of the foe and on the eve of battle (7 Cushing, 295), declined to 
peril all by delay and discord upon a scruple about inserting in the compact 
an unnecessary word (19 How. 575); but wJ1en those to whom, for peace 
sake "an inch" has been thus conceded, proceeding on the "take an ell" 
principle, demand, as a consequence of the precedent, the power to destroy, 
we must withdraw all such concessions and go back to principles. 

SECOND PoINT.-The unconstitutional and revolutionary anti-slavery reso
lutions of April, 1857, cannot retroact so as to affect this case.-(Vol. 2, p. 
797-Westminster Review, Vol. 45, p. 76 to 98, article "manifest des
tiny.") ·Prior to that time, no legislative act of this State had ever declared 
that to breathe our air or touch our soil should work emancipation ipso 
facto; nor had any statute been enacted which, by its true interpretation, 
denied to our fellow-citizens of other States an uninterrupted transitus 
through our territory with their negro slaves. 

I. The special injunctions and guarranties of the Federal Constitution 
secure to the citizens of the several States free intercourse with all parts of 
the Republic. 

II. Even inter-state comity, fa its simplest form, awards a free transit to 
members of a friendly State with their families and rights of property, with
out disturbance of their domestic relations. 

Curtis Arg-: 18 Pick. l 95, and cases cited. 
Paine J., 5. Sandforcl's R. 710. 
McDougall Arg?: 4 Scam. 467, 468. 
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Ill. Wht.tever others may do, no American judge can pronounce slave 
property an exception to this rule upon the general ground that slavery is 
immoral or unjust. Every American citizen is bound by the Constitution 
of the United States to regard it as being free from any moral taint which 
could affect its claims to legal recognition and protection, so long as any 
State in the Union shall upholU it. 

(1.) The provisions of the Federal Constitution for its protection cannot 
otherwise be kept in candor and good faith. 

(2.) In this spirit, faithful Christians and even honorable unbelievers, keep 
all lawful contracts. 

(3.) Portia's mode of keeping promises (Merchant of Venice, act 4, 
scene 1) is allowable only in respect to pacts hn.ving the form of contracts, 
but which are of no binding force or obligation in law or morals. 

(4.) The American citizen, who, applying Shakspeare's doctrine, carries 
in his bosom a chapel illuminated by the "higher law," and devoted to 
those infernal deities, Evasion and Circumvention, may be justified if the 
constitutional compact be void; but if it be valid, he violates honor and 
conscience. It may be, however, that his devices are too subtle and inge
nious to be reached by ordinary legal sanctions. 

See last sentence In Re Kirk, 1 Parker's Cr. Cases, 95. 
Commonwealth 1'8. Fitzgerald, 7 Law Rep. 379. 
Sb:1's Case-7 Cushing, 298. 
1 R. s. p. 657, §§ 1, 16. 

TmRD PoINT.-The act of March 31st, 1817, as revised in 1830, even with 
the modification of its effect, wrought by the repeal of its exceptions in 1841, 
rightly understood, does not deny such right of passage. 

·Laws of1817, p.138, §§ 9, 15, 16, 17. 
I. R. S. 656, §§ 1 to 16. 
 
Laws of 1841, p. 227, § 1. 
 

I. The words "imported, introduced, or brought INTO this State" unless 
extended by construction far beyond their import, do not apply to the mere 
tranaitus of a slave, in custody of a citizen of a slave-holding State being his 
owner, when quietly passing through this State on lawful occasion and with
out unnecessary delay. 

Laws of 1817, p. 136, § 9; Laws of 1841, p. 227. 
See opinion in this case, 5 Sanford's R. 716. 

(1.) The repeal by the act of 1841 of the special privileges given by §§ 3 
to 7 inclusive of the act of 1817, in the view most adverse to the slave
owner, merely left the words " imported, introduced or brought into " to 
be applied according to their natural import without those sections. So 
construed, they would not extend to a mere carrying through the State. 
The word "INTO " differs, in meaning from the word "WITHIN" as used in 
the legislation of 1857, and marks the characteristic difference between it 
and that of 1817. 

(2.) It is impossible to give to the legislation of 1817, the comprehensive 
effect which was designed by the treasonable resolution of 1857. All will 
admit that a fugitive from slavery in Virginia, found in Vermont, may be 
carried back through New York under an extradition certificate. This 
would seem to prove that carrying thro'!tgh the State was not, in the judg
ment of the legislature, a bringing into the State within the meaning of the 
net of 1817. 

Curia by Story, J. 16 Peter's R. 624. 
 
Curia by Shaw, J. 18 Pick. 224. 
 

FoURTll PoINT.-The State of New York cannot, without violating the 
constitution of the United States, restrain a citizen of a sister State from 
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peaceably passing through her territory with his slaves or otLer property 
on a lawful visit to a State where slavery is allowed by law. 

I. Congress has power " to regulate commerce with foreign nations, and 
among the several States and with the Indian tribes." Const. U. S., Art. 1. 
§ 8, subd. 3. 

II. This power is absolutely exclusive in Congress, so that no State can 
constitutionally enact any regulation of commerce between the States, 
whether Congress bas exercised the same power over the matter in question 
or left it free. 

Passenger Cases, 7 IIow. U.S. R. 572. 
Per McLean J. 7 How. p. 400. 

" Wayne J. and the Court, 7 Ilow. 410, 411. { 
" McKinley J. 7 How. 455. 
" Story J., City of N. Y. 'CB. Miln. 11 Peters, 158, 159, 156. 
" Shaw Ch. J. Sim's Case, 7 Cushing 299, 317. 

(1.) At all events, the States have not reserved the right to prohibit, and 
thus destroy commerce, or any portion of it. 

(2.) The judgment below, asserts that a citizen of Virginia, in possession 
of bis slave-property, cannot pass through the navigable waters of a non
slave-holding State on board of a coasting steamer, enrolled and licensed 
under the laws of Congress, without risk of having his vessel arrested under 
State law, and his property torn from him by force of Lord Mansfield's 
obiter dictum in Somerset's case. 2 Hagg. 107. 

Gibbons 'll. Ogden, 9 Wheaton, 1. 
l Com. 'IJ. Fitzgerald, 7 Law Hep. 381. 
IIn re. Kirk. 1 Parker, Cr. Cas. 69, cannot be sustained. 

(3.) That proposition cannot be maintained. Each State is required to 
give full faith and credit to the public acts of every other (art. 4, § 1); to 
surrender to every other, fugitives from its justice, or from any personal 
duty (art. 4, § 2, sub. 2, 3). No citizen can be deprived of his privileges 
and immunities, by the action of a State other than his own. (lb. § 1.) 
Commerce between the States is placed under the exclusive control of Con
gress. Art. 1, § 8, subd. 3. And Congress itself is forbidden to impose 
any burden on the external trade of a particular State, or to burden or 
prefer it in any way. (Const. art. 1, § 8, subd. 2-§ 9, subd. 5.) 

(4.) Until the present case, it seems to have been universally conceded, 
and, at all events, it is clear in law, that a citizen of any State in the Union 
may freely pass through an intermediate State to the territory of a third 
without sacrificing any of his rights. 

Per Shaw, Cb. J. 18 Pick. 224, 5. 
Per Cur. Willard 'VS. People, 4 Scam. 468. 
Sewell's Slaves, 3 Am. Juris. 406, 7. 
7 Howard's U. S. R. 461. 
See California case. 

III. The word "commerce" as it is used in this constitutional grant of 
exclusive power to Congress, includes the transportation of persons and the 
whole subject of intercourse between our citizens of different States, as well 
as between them and foreigners. Consequently, no State can impose duties, 
imposts or burdens of any kind, much less penal forfeitures upon the citi· 
zens of other States for passing through her territories with their property, 
nor can any State interrupt or disturb them in such passage. 

(Passenger cases, 7 How. U.S. R. 572. 
Per McLean J. 7 Ilow. p. 401, 405, 407. 

" Wayne J. and the Court, 7 How. 412, 413, 430, 352. 
" " " 7 How. p. 434, 435. 
" Catron J. 7 How. 450, 451. 
" McKinley J. 7 How. 453. 
" Grier J. 7 Ilow. 461 to 463, Fourth Point, p. 464. l 



25 MR. o'co~oR'S POI:!'."TS FOR THE .A.PPELLL'IT. 

Per Baldwin J. Groves v. Slaughter, 15 Peters, 510, 511, 513, 515, 516, in 
point as to slaves. 

See Argt. of Mr. Clay, 15 Peters, 489, Mr. Webster, p. 495. { 
R. J. Walker contra, appendix, p. 48 and onward. 
 
Curia per Marshall J. Gibbons v. Ogden, 5 Peters Cond. 567. 
 

IV. This doctrine does not preclude a State from exercising absolute 
control over all tradinq of any kind within her borders ; nor from any pre
cautionary regulations for the preservation of her citizens or their property 
from contact with any person or thing which might be dangerous or inju
rious to their health, morals or safety. 

'Per McLean J. 7 How. 402, 403, 406, 408. 
" WayneJ. 7 How. 417, 424, 426 to 428. 
" Grier J. 7 How. 457. 
" Baldwin J. 14 Peters, 615. 
" Story J. 16 Peters, 625. 

5 How. 569, 570, 571. 
Gibbons v. Ogden, 9 Wheat. 1 ; 5 Peters Cond. 578. 

~ 

FIFTII Pon.--r.-The constitutional guaranty to "the citizens of each 
State" that they " shall be entitled to all privileges and immunities of citi
zens in the several States" (art. 4, § 2, subd. 1), affords the citizen of any 
State, peacefully passing through another, a right to immunity from such 
disturbance as the plaintiff suffered from the order now under review. 

I. This section would lose much of its force and beneficial effect if it 
were construed to secure to the non-resident citizen in travelling through a 
State only such "rights" as such State may allow to its own citizens. Its 
object was to exempt him from State power, not to subject him to it. 

(1.) Class legislation is deemed perfectly legitimate. A State may impose 
grievous burdens on its own citizens of particular classes, say those of 
foreign birth, of German origin, over or under a particular age, owninq 
slaves anyiDhere, or pursuing a particular occupation, etc. It may establish 
an agrarian law. Perhaps Utah might visit heavy penalties upon any of 
its male citizens for breathing its pure air or touching its pure soil without 
having at lea.st six wives; an Amazonia may arise among our new States, 
and exhibit such a rule in the feminine gender. 

Frost v. Brisbin, 19 Wend. 15. 
Brown v. Maryland, 6 Peters Cond. R. 562. 

(2.) Under a construction and policy of this kind, the non-slaveholding 
States could pen up all slaveholders within their own States as effectually 
as the slave is himself confined. by the rule applied in this case. Thia 
power cannot be conceded. 

Per Grier J. 7 IIoward, 461 to 4(l4. 

U. This section is not to be thus narrowed. The Constitution recognizes 
the legal character "citizen of the United States" as well as citizen of a 
particular State. Art. 1, § 3, subd. 3, art. 2, § 1, subd. 5. The latter term 
refers only to domicil; for every citizen of a particular State is a citizen of 
the United States. And the object of this section is to secure to the citi
zen, when within a State in which he is not domiciled, the general privi
leges and immunities which, in the very nature of citizenship, as recognized 
and established by the Federal Constitution, belonged to that status; so that 
by no partial and adverse legislation of a State into which he may go as 
a stranger or a sojourner can he be deprived of them. It is a curb set upon 
state legislation harmonizing with the provision which extends the regis of 
the federal judiciary to the non-resident citizen in all controversies bet\nen 
him and the citizens of the State in whicll he may be temporarily sojourn
ing. Art. 3, § 2. 

Per Curtis J. 19 Howard's R. 580. 
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III. This section, like its brother in the judicial article, applies only to 
the stranger. The moment a citizen of Virginia, ceasing from his journey, 
sits down in the State. of New York without the intent of leaving, or 
makes, in fact, any stay beyond the reasonable halt of a wayfarer, he be
comes a citizen of New York, and relinquishes all benefit from these im
portant guaranties of the Federal Constitution. 

IV. By the comity of civilized nations, the stranger is allowed to pass 
through a friendly territory without molestation. Even belligerents are al
lowed to pass their armies over a friendly neutral territory. (Vattel, Book 3, 
ch. 7, §§ 119 to 127. See Vattel, Book 2, ch. 8, §§ 108, 109, 110, chap. 10, 
§§ 132, 133, 134.) This comity, before existing between the States, was 
converted by the Constitution into an absolute right of the citizen. By the 
section quoted the citizen of each State is secured in all the general privileges 
and immunities of a citizen of the United States whilst temporarily and 
necessarily within a State othor than that of his domicil. One of these is 
to be free from all burdens and taxation whatever; for, upon general prin
ciples, taxation is only imposed on residents or on dealings; another is to be 
free from local class legislation, for as a wayfarer he cannot be a member 
of any body of persons organized, governed or defined as a class under the 
state law. The words "privileges and immunities" are here used essen
tially, though perhaps not exclusively, in a passive sense. The object is not 
to compel States to give strangers the same " rights" which they award to 
their own citizens; bnt to exempt the stranger from burdens, or obstruc
tions of any kind. To stop his vessel or his carriage in tran~itu and carry 
off his negro-servant recognized as his property by the laws of his own 
State and the Federal Constitution-is a manifest invasion of his just "privi
leges and immunities." 

V. Comity, as understood in speaking of tho practice of friendly nations 
toward each other, which has been denominated international law, has no 
place in the relation between the States of this Union, except occasionally, 
in particular cases, to illustrate, by a somewhat remote analogy, the duty 
of a State toward the citizens of another State, or in giving due effect to 
rights arising under its laws. That duty is imposed, not by comity, as a 
rule of action, but by the Federal Constitution. 

Bowyer's Public Law, 161, 162. 
(I.) Comity, like muncipal law, has its foundation in compact, express or 

implied. The social or international compact between the States, as such, 
wasfiud by the Federal Constitution. 

Const. U. S., Art. I., § 10. 
(2.) A State might enact that all obligations arising from the relation of 

parent and child during the minority of the latter are abolished within this 
State, and any child hereafter " imported, introduced, or brought into this 
State," shall thenceforth from all such obligations be free." 

A State might enact that the relation of husband and wife was fraught 
with mischievious consequences, and in fact a cover for gross tyranny and 
oppression ; " that the said relation shall no longer exist within this State; 
and that any wife hereafter imported, introduced or brought into thia State 
shall, thenceforth, from all obligations of that condition, be free." 

Young America might hurrah for the first law, and the class known as 
"strong minded women" might applaud the enactment of the latter. 

On that occasion, one of the latter class upon a rostrum proclaiming 
"liberty to all women" might well adopt the anti-slavery speech of Judge 
Swan in 6 Ohio 671, giving it a new application. . 

"The positive prohibition becomes an active, operating, ruling prinmple, 
and not a parenthesis. It strikes down and destroys I!" 

What is there to protect this Union from the ruin and desolation of such 
laws except the guaranties of the Federal Constitution now relied upon i 
Unless they are enforced, in the form and to the extent which we demand, 
the unbridled sovereignty of our smallest State, so long as our present Union 
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lasts, will hold in its hand the power of dissolving our whole social system. 
Evil passions or some new fanaticism might at any moment set that power 
in motion. 

SrxTII Ponrr.-The general doctrines of the court in Dred Scott's case 
must be maintained, their alleged novelty notwithstanding. 

I. That admiralty jurisdiction could exist without either tides or salt 
was an idea too novel even for the great mind of Chief Justice Marshall; 
but, at last, judicial wisdom, sharpened and impelled by strong necessity 
cast aside these immaterial incidents and, looking to the substance of the 
thing, found in the constitution a government for our great rivers and inland 
seas. 

Genessee Chief 11s. Fitzhugh, 12 Howard's U. S. R. 443. 
See Judge Daniel's Dissent, p. 464. 

II. Whilst, in actual administration; some words used in our great politi
cal charters must thus be taken to comprehend more than was in the con
templation or intent of their framers, others, if we would preserve the 
Republic, must be carefully limiteJ to the sphere covered by their mental 
vision at the time. 

(1.) If Utah should make its peculiar institution a religioua duty, as 
Thugs regard murder, and should conduct its rites with all the decency and 
external purity of patriarchal times, Congress, within its sphere, and the 
several States, within theirs, might still legislate against it to any extent 
without violating constitutional restraints. Our Republic was founded by 
a civilization, with the existence of which this practice is incompatible. 
Self preservation, if not a "law of nature, is an invariable practice among 
men. If a State should fall into Thugisrn, and respect the assassination of 
travellers as a religious ceremony, could not Congress and the federal 
judiciary, or the national executive by its military force, repress the 
practice 1 

Edinb. Rev. for July 1858, p. 120. 
(2.) The "men" who made the Declaration of Independence in 1176; the 

"free inhabitants" spoken of in the articles of confederation (Art. 4) in 
Nov. 1777, and the "inhabitants" and "male inhabitants" mentioned in the 
State Constitutions of that day (19 How. 574), did not include all to whom 
these terms were lexicographically applicable. Indians living in their 
tribes were not included (20 John's 710, 734. 19 How. 404.) The negroes 
were not included (19 How. 407. See Curtis J. Contra. 19 How. 582.) 
When at the close of our revolutionary struggle the same great family of 
States sat down to frame the laws for a more perfect and a perpetual union, 
the "citizens" whom they recognized as the supreme original source of all 
political power were the same clas! who acted together at the outset. It; 
m such rare instances, and to such limited extent as to escape notice (18 
Pick. 209) negroes had been permitted in particular places, by an over
strained liberality in the interpretation of laws, or by ignorance of them, to 
glide noiselessly into a partial exercise of political power, an inference fatal 
to the Republic should not thence be drawn. ])e minimis non curat lex. 

(3.) The negro was forever excluded from social union by an indubitable 
law of nature; what folly it would have been to endow him with political 
equality. Indeed, it was impossible. It never has been done : it cannot be 
done. 

(4.) Whenever the judiciary of the Union shall declare in respect to the 
emancipated negroes of the North that they are "citizens" of the State in 
which they dwell, and therefore under the Constitution (Art. 4, § 2, subd. 
1) "entitled in the several (other) States to all privileges and immunities of 
citizens," the law of nature, to which negro-philism so frequently appeals, 
will irresistibly demand the dissolution of our Union. We maintain that 
the negro was not permitted during the storm of battle to steal into a place 



28 TIIE LEMMON SLAVE CASE, 

in the fundamental institutions of our country, where, with full power to 
accomplish the fell purpose, he may lurk until the hour when it shall be his 
pleasure to apply the torch and explode our Republic forever. 

SEVENTII PorNT.-" It is highly fit that the court below should be cor
rected in the view which it has taken of this matter, since the doctrine laid 
down by it in this sentence is inconsistent with the peace of this country 
and the rights of other States." 

Per Lord Stowell, 1 Dodson, 99. 

:MR. O'CONOR'S OPENING ARGUMENT. 

MAY IT PLEASE TIIE CotmT :-The general question in which this merely 
private controversy took its rise, and now finds its whole aliment, has 
attracted attention throughout the length and breadth of these States, and 
indeed in every portion of the civilized world. Whatever may be thought 
of the interest which had attached Ix> that question prior to the year 1852, 
when this suit had its inception, events have since occurred which impart 
to it at this day a degree of interest and importance that cannot be over 
estimated. Indeed, though merely presenting itself as a private snit, this 
controversy is of as .high interest as any that has ever been discussed before 
any tribunal, legislative or judicial in our country, perhaps in the world. In 
moral and official dignity this tribunal is well chosen for its reception and 
adjudication. We are before the Supreme Judicial Court of that State 
which in point of material prosperity, is the foremost member of this 
Union; which in point of intelligence, may rank equal with any; and which 
in point of patriotism stands behind none. I speak of the State, in her 
simple majesty, as a moral being, and in reference to the true sentiment of 
her citizens. If without obstruction from the devices of politicians, we 
could look directly into the hearts of our people and see their trne motives 
of action, I firmly believe that our State would stand equal with any other 
in honorable regard for her obligations to her sister States, and in honest 
devotion to the well-being of the whole republic. 

It may be, however, that either through inattention, want of due reflec
tion or the excitements of party strife, this subject has not yet attained that 
measure of importance in the judgment of our people, which it must attain 
before it can be properly investigated and thoroughly understood. If the 
general mind of New York, as represented in this her highest tribunal, is 
not yet awake, error may intervene even here. But whenever the import
ance of this great question shall have become sufficiently appreciated to 
secure a full attention to the principles which should govern inquiry, and to 
the consequences which are involved, it will be justly and wisely determined. 
If our republic is to endure, that time cannot be far distant. Nothing but 
this question has ever seriously menaced its existence, or threatened to 
defeat that which the enemies of mankind call an experiment; but which 
the virtuous and the hopeful, until absolutely vanquished, will ever regard 
as a triumphant success. 

I am quite conscious, may it please your Honors, that I am addressing a 
judicial tribunal, and that very many things might be properly said in rela
tion to this great subject in other places, which may seem not to have a 
place, and scarcely to be professionally proper or admissible here. .Anxious 
at all times to obey the laws of my country, from the Constitution of the 
United States, which is our supreme law, down to the least important rule 
of the Court, not only in matter but in manner, I will, as far as practicable, 
fo;bear from urging any consideration, or presenting any argument that 
might fit another pli;,ce, and be thought unbecoming here. 

I shall endeavor to abstain from any remark which might be thought to 



29 MR. o'coxoR's OPENING ARGCl!ENT. 

deviate from the cool, calm, deliberate method which the practice requires 
to be observed both by counsel and by the bench, in the prosecution of 
judicial inquiries. I say this much, to the end that what shall appear tame 
in my course of argument, may not be thought to indicate, on my own part, 
or on the part of those whom I represent, a want of proper feeling in respect 
to this great question, and in respect to the mighty interests involved. 

The immediate circumstances which gave rise to this case are few and 
simple. They can be narrated in a moment. 

In the year 1852, a fellow-citizen of ours, a lady residing in Virginia, had 
occasion to emigrate with her family to the new State of Texas, then but 
recently added to our Union. In the State of Virginia and in the State of 
Texns,' many citizens living in comparative wealth, possess little property 
except what consists in their right to the service of their negro slaves. The 
lady in question, Mrs. Juliet Lemmon, the plaintiff in this cause, was a per
son thus situated. She had in her possession, constituting a material portion 
of the property which was necessary to her support, and being at the same 
time subordinate members of her household-eight negro slaves. It became 
her interest and that of her family to emigrate to Texas. The institution 
of negro slavery, be it remembered, then existed, and still exists precisely 
in the same degree in Texas as in Virginia ; in both States it was and is 
recognized and protected by law. Mrs. Lemmon, with her family, including 
these eight slaves or servants, departed on board an American vessel, on her 
journey from Norfolk, in Virginia, to the State of Texas-sailing under the 
protection of the American navigation laws and the American tlag. The 
nature of her journey created a necessity of touching at what was supposed 
to be the hospitable harbor of New York; and there, while temporarily 
staying for transhipment, or for some purpose not precisely explained in this 
record, but immediately connected with her transit from Virginia to Texas, 
her domestic peace suffered the invasion of which she complains. Some 
person, whether moved by benevolence or the love of distinction, I know 
not-a person wearing the proud name of Louis Napoleon-procured a writ 
of habeas corpus to be issued by the late Mr.Justice Paine, of the New York 
Superior Court, and brought these eight negroes before that judge, alleging 
that they were restrained of their liberty, contrary to the laws of thi:> State. 
On the return of the writ, the facts which I have stated being shown, the 
judge decided that thus holding these negroes, was repugnant to the policy 
and to the laws of New York; even though it was merely for the purpose 
of transit from one slaveholding State to another. And it was asserted in 
his Honor's opinion, that so holJing those negroes was repugnant to some 
law which our courts are bound to administer, and which is known to jurists 
as the law of nature. He therefore set them free; that is to say, he forbade 
this lady to carry her slaves out of the State. They were delivered from 
the condition of subjection in which they had been held; and this Virginia 
lady, by her fellow-citizens of the State of New York, through the action 
of their judicial tribunals, was deprived of her right to the services of her 
negro slaves. She at once denied the validity of that juJgment. She has 
maintained that denial through the several stages of judicial appeal until 
this day, and it now comes up before your Honors for an adjudication which 
will be final, so far at least as this State may have power over it. 

Your Honors will perceive that the original contestants in this case were, 
on the one part this Virginia lady, travelling through our State, compelled 
by necessity to intrust her person and her personal rights to our hospitality, 
and, on the other, these eight negroes or their assumed friend Louis Napo
leon. He, I presume, is another negro, not rendering service to any one, 
but going about as a voluntary instigator of litigation in our metropolitan 
city. What may be thought of him is now of little moment. What of right 
or by courtesy was or is due to the laJy whose domestic relations he dis
turbed, is now of comparatively slight importance. These parties are essen
tially withdrawn from our view by the intervention of others. 
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Through appropriate legislative and executive action, two sovereign States 
have placed themselves before the Courts and the public, as the contestants. 
On the one side stands the State of New York, represented by my honorable 
friends-the foremost State, if not of the Union, at least of all the North; 
and upon the other, appears the State of Virginia (of which I am the hum
ble representative), the foremost State of all the South-the "mother of 
states," as she has been justly called-the parent of our independence and 
of our Union, as she might properly be called; for she gave birth to J effer
son, whose pen declared our independence, and to Washington, whose 
prowess achieved and established it. However humble may be the advocate 
on one side, and however feeble may be the argument that he shall present, 
still, looking to the real contestants before you, it must be admitted that 
the conflict has attained a dignity that may justly command the respect 
of all. 

The lady whose domestic peace was thus invaded has invoked the pro
tection of her native State; that State has responded to the call, and 
stands here this day her champion. New York has agsumed the high 
office of vindicating the domiciliary visit of her intrusive black Napoleon, 

Raving thus presented the matters of fact and the question of law; 
having thus introduced to your Honor's attention the parties, and spoken 
of their claims to consideration, I now proceed to the argument. 

It is familiar to us all, that at the foundation of our Republic the in
stitution of negro slavery was not, by the several States of this Union, 
or indeed by any of them, regarded with the measure of abhorrence that 
legislators have subsequently seen fit to express. Until a period not very 
remote, there was not in this great State of New York, to whose laws 
alone I shall mainly refer in this connection, any such absolute intole,rance 
of that institution as has grown up within the last few years. It is true 
that, impelled no doubt by sentiments of benevolence, and by motives praise
worthy in themselves, however short-sighted, many of our citizen~, at an 
early period, opposed negro slavery as a pernicious thing. First, it was, so 
to say, mitigate<!, and thereafter, with moderate pace, it was, from time to 
time, diminished in its extent, until at length, as a portion of our domestic 
or local institutions, it was wholly abolished. But while an opinion ad· 
verse to its existence here was in this way exhibited by the citizens of New 
York, still no absolute intolerance of the opinions or the practice of our fel
low-citizens in other States was manifested by our legislature or our courts. 
Until a period so late as the year 1841, say only about ten years anterior t.o 
the commencement of this suit, the obligations of friendship and of hospi
tality, and the duty of mutual toieration, were felt between ourselves and 
om· brethren in the Southern States. Until that year it was not dangerous 
for a Virginia mother, whose babe was nursed by a fond and affectionate 
negro woman-born in the family, bred up under its protection, cheris.hed 
and cared for by all its members with kindness and affection-to come mto 
our State and visit her kindred residing therein. Until that year, a Virginia 
mother thus circumstanced might, in the summer season, withdraw fr?m 
the ardent sun of her native clime, and visit in safety the cool retreats with 
which this great State is so highly blessed. She could enjoy our hospitality, 
cultivate kind relations with our people, retain the service of her attached 
and faithful servants, and at the season's close she could return with her 
babe still in the same arms and protected by the same fond care which 
had been usually enjoyed. 

All this was positively and absolutely allowed and expressly secu~ed by 
the very language of statutes enacted by our legislature. Thus the wise and 
beneficent policy of former times held out the olive branch of friendship to 
our brethren of the Southern States, and tendered to their acceptance the 
rites of hospitality. We invited them to come within our borders-to con~e 
with their whole households-to bring with them every member of their 
families, down to the humblest, and guarantied to them the preservation 
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of all their rights, their associations and domestic relations unimpaired and 
unaffected, during the period of their sojourn with us. We engaged that 
they might. leave our territory with unimpaired rights and undisturbed re
lations. 

But we have grown wiser or more foolish. We have found out at last 
what, in the halcyon days of our republic, the wisest and purest failed to 
see; we have found out that to tolerate the subjection of one human being 
to another, even for an hour, is such a monstrous outrage against some 
principle of natural justice, and is such a direct violation of His Will, 
whose Will must prevail, that we sin deeply and inexcusably, if we impose 
such subjection ourselves, or if we tolerate in any other its exaction even 
for an instant .. Our modern revelation makes it deadly sin if we tolerate 
it, or if we fail to persecute it-I will not say with fire and sword-but 
if we fail to persecute it with every instrumentality in our power which 
has the form of law. And under the high enlightenment of this new reve
lation, the legislature of the great State of New York, in the year 1841, 
enacted the statute which is now arraigned before this tribunal as a void 
thing, if it has the meaning and intent claimed for it in the judgment now 
under review. By this statute, passed in 1841, only nineteen years ago, it 
was enacted, and is the law of this State-so far as an act of the legis
ture can make law-that no person "imported, introduced, or brought 
INTO this State," shall be held in slavery. And thus the inflated language 
of orators, speaki~g at other times, in other places, and in actual practical 
reference to other things, than our negro slavery, and speaking most falsely, 
indeed, even as it respects the very things to which they did refer, has be
come realized within this State, so far as an act of our legislature can 
effect it. 

What is the operation claimed for this statute ? The moment an African
negro comes within the State of New York, he is elevated to the rank of a 
freeman; almost elevated to political equality-entirely so, indeed, if he 
have but a little speck of' real property. He is elevated to political equality 
with the most favored of the Anglo-Saxon race; and but for a vulgar, but 
inveterate prejudice, he would also be elevated to social equality. That, 
however, is a thing not within the power of legislative enactment. The 
decision of that question must be sought, not in an appeal to this Court, 
but in an appeal to the taste of those who so loudly advocate the black 
man's political equality; and, it is quite clear, that by them such social 
equality would not only be pronounced unconstitutional, but would be 
negatived instantly and without form or trial, and justly so, for it is con
trary to an invincible law of our nature. 

Under the statute to which I have referred, it was decided in this ca~e, 
that the owner (£ must use the common phrase, though perhaps it is wholly 
inapplicable: it is convenient, is not liable to be misunderstood and avoids 
circumlocntion), it was decided that the owner of a Virginia slave has not 
the right of passage through our territory accompanied by his servant, 
or carrying with him that portion of his property, even when the direst 
necessity forces him within our limits, and his intention is to quit them as 
soon as the pressure of that necessity shall have ceased. In a word, all the 
obligations of hospitality are by its terms, broken down, and the Virginia 
owner, in respect to his servant, is denounced as a sort of outlaw from the 
rites of hospitality as it respects his interest in the services of his slave. 
Whether he comes in his ship, or comes in his carriage-if he bring with 
him his servant, and can be brought within the reach of our officers-his 
servant will be torn froro him, and he will be sent forth stripped of his 
property. . 

That is the statute the validity of which is intended to be drawn in 
question by the appeal now before this court; unless indeed, this learned 
court should hold that the statute does not admit of such a construction, 
that it does not apply to a person in transitu and only applies to those per
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sons who mny bring their slaves into the State, with the intention of re
maining. Such an interpretation would compel a reversal of the judgment 
'below and a restoration of these slaves to Mrs. Lemmon. It may, however, 
be hardly a fit thing for this court, at tl1is time, to consider whether or not 
tl1e act admits of that limitation, because, as the main question was passed 
upon in the court below, and is now here, the main question might as well 
be met. This is very apparent. By a certain resolution of the legisla
ture of this State, adopted in the year 1857, to which we have referred upon 
the points, there can be no doubt that at this moment, taking the statute
law of this State according to its letter and plain, manifest, unmistakable 
intent, it is now the law of this State that the right of mere passage through 
the State, with slave-property, is wholly abolished. And that it can only 
be maintained by a decision on the part of our judiciary or of some other 
l1aving paramount authority, that all acts of the legislature, aiming to es
tablish such a law, are repugnant to a higher law-the Constitution of tlie 
United States-and consequently void. 

Nevertheless, this Court may conceive itself bound to confine its judgment 
within the narrowest limits of judicial duty, and simply to construe the 
single statute under which this case arose, and to apply that statute to tlie 
case, leaving the principal question to be determined at some future time. 
And, · consequently, I will address myself to tliis question in its most 
restricted form as it arises under the act of 1841. In the first place, then, 
I maintain that that statute does not apply to the case of a southern owner, 
in transitu, or temporarily sojourning here, but only to the inhabitants of 
our State or persons dwelling within it. 

But I shall also insist that ~ in its proper construction, the act does apply 
to the stranger within our gates, it is repugnant to the Constitution of the 
United States, and void. 

The words of the statute are, that no person "imported, introduced or 
brought IKTO this State" shall be held in slavery. The first question here 
is-what mean these words, "imported, introduced, or brought INTO this 
State?" I maintain that they mean, and must be construed to import a 
bringing within the State, in the ordinary, natural simple sense of these 
words. They mean a bringing within the State, to be a part of our popu
lation, or of our property : the words do not apply to the mere act of cross· 
ing our boundary-line. 

The limited construction which I thus claim for these words in this act, 
is objected to on certain grounds, which, in view of undisputed rules and 
principles for tl1e construction of statutes, open the whole question, if not in 
its most enlarged sense, certainly in the most enlarged sense in which any 
question can well be discussed or considered in a court of justice, for we 
know that the functions of the judiciary are in certain respects much nar
rower than those of the other departments of the government, although in 
other respects, they are far more elevated and extensive. 

The principles of construction which are invoked for the purpose of giv!ng 
an enlarged, and, as it will be called, a liberal effect to these words-makmg 
them operate as a positive inhibition against carrying any slave inside of our 
boundary line, without thereby working his complete emancipation-are 
substantially these: It is asserted that the judicial construction of a statute 
must always be that which conforms to an enlightened sense of justice
which conforms to public policy; and that in proportion to the magnitude 
of the question in reference to which the act is passed and the meritorious 
character of the policy it is designed to advance, the act is to be liberally 
largely and beneficially expounded, for the attainment of the end in view. 
. I will not impugn these principles of construction. This mode of trea~
mg statutes, is certainly right and proper. But in the next step of their 
argument I must take issue with the learned gentlemen. llaving laid down 
the principles of construction just stated and which, as before said, I do 
not dispute, they will call your attention to the status, or condition of 
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negro-slavery; and they will tell you that it is a monstrous outrage against 
natural justice; that all good and honest men are bound by the obligations 
of conscience to employ every moons allowed by law for effecting its early 
extinction. They will assert that this being plain, manifest, undeniable, 
you are called upon to read and expound this statute in the light of a pro
found aversion to negro-slavery-in the light of a profound reverence for 
that principle of natural justice, and for that injunction of the divine law 
which, as they say, unite to condemn the institution. As a consequence, 
it will be claimed that you are not to limit in any way the words employed 
in this act but to extend them to every case that comes within any possible 
interpretation of them, or that comes within the reach of your judicial 
power. And upon this last proposition it is that my clients take issue, and 
I take issue with my learned friends and with the~r client, powerful as that 
client is. 

Our first proposition is as stated in -our First point: Except so for as the 
legislature may constitutionally prohibit negro-slavery within the borders of 
this State, and has in fact, in distinct words, restricted aud forbidden it, 
there is nothing in the fundamental principles of our local or State law· for
bidding the slavery of African negroes, by force of which any Court can 
pronounce it to be immoral, or unjust, or contrary to any known law. 

This is a great subject. This, in the present condition of affairs, is a 
mighty question. If we must discuss it upon authority, upon the writings 
and sayings of men by a recapitulation of em!nent witnesses who have 
borne their testimony on either side of this great question-a mere cata
logue of them would occupy more time than is allotted to any argument in 
this court. Therefore, in as great a degree as may be practicable, I shall 
confine myself to the general argument, without calling attention to tho 
mighty weight of opinion that may be found on our side of this question; 
and so far as I shall speak of individuals whose voices have been beard or 
whose opinions have been written upon this subject, and who might be 
invoked as authorities, I shall confine myself mainly to the witnesses upon 
the other side. My object will be to show, that whatever merely written 
testimony of human opinion there may be upon that side, it weighs 
extremely little, even if there were nothing of the same kind on record 
militating against it. There will not be found upon rny learned friends' side 
of this question many witnesses whom even they will venture to vouch 
upon this occasion as entitled to absolute reverence, whose actions through 
life did not contradict their words, if indeed they ever intended to maintain 
or ever understandingly advanced the proposition that negro-slavery is a sin 
in the sight of God, or an act of injustice in the eyes of rational men. I 
suppose that that proposition was never understandingly advanced by any 
man who entertained in his heart the sentiment of fidelity to this "Guion or 
to the Constitution of these United States. I think it never was so advanced 
by such a person. Of course, in uttering this sentence I have deliberately 
weighed my words, and I must admit that I attach, and from necessity, 
great importance, to the word "understandingly." Without that word I 
might hesitate to utter the sentence. The best and the wisest men have 
expressed opinions, and that too, after much deliberation, which were 
not understandingly entertained in the precise sense which their words left 
upon the records seem to bear. Sometimes the words employed fail to 
express accurately to our perception, the intent of the writer; and some
times where no mistake of this kind can be asserted, further time for 
deliberation, and further experience would have led the speaker or writer 
greatly to qualify, and perhaps wholly to withdraw the opinion expressed. 

What is there in our judicial history-what is there in our common law, 
ns it is called, or in the sources of our law, to entitle a court of justice at 
this day, of its own authority, and irrespective of obedience to the 1nan
dates of positive legislation, to pronounce negro-slavery unjust, or contrary 
to the fundamental principles of our institutions W What is there to war

3 
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rant any court of justice in this State, or in any State of the Union, at this 
day, to pronounce such a sentence as that, preliminarily to an inquiry into 
the import of the few, simple words of plain English contained in this sta
tute 1 I maintain that there is nothing to warrant it. 

To prove this assertion I would inquire what are the bases of our law 1 
Some persons maintain that the Holy Scriptures-the recorded legislation 
of Hebrew theocracy, together with the New Testament-enter into our 
law, or at least are bases or sources of it. An authority about the most 
eminent. that can be cited on any proposition asserts the c6ntrary. I have 
no doubt but my learned friends will invoke as a :witness in their behalf the 
illustrious name of Jefferson. With that question I do not propose to deal. 
There is altogether too much variety of opinion upon such topics to make 
it at all expedient or desirable to touch them in this connection. T will 
assume that the Scriptures are a source of our law, if my learned friends 
please, or, at their option, they may assume the opposite. I will not, for 
any purpose of this case, deny either position. If the Holy Scriptures are 
among the bases of our law, my learned friends may prove, if they can
and without an observation on my part I shall leave your Honors to judge 
of their evidence-that in, what is called with reverence and propriety, 
the Word of God, there is to be found one single sentence by force of which 
we would be obliged to admit that our brethren and fellow-citizens, the 
slaveholders of the South, live all their days in positive violation of God's 
law. They may prove by Holy Writ, if they can, that, to the end of his 
long and glorious life, the founder of our Republic, the hero whom we all 
honor, lived in the same violation. 

I pass from that topic. Either position may be assumed, as my friends 
 
think fit. :My argument will remain unaffected whether they introduce the 
 
Scriptures as authority on this question or leave them· out. Probably the 
 
latter would be the wiser course for them. If you turn away from the 
 
Holy Scriptures and take for your guides the lawless advocates of unlimited 
 
license and unregulated liberty who converted revolutionary France into a 
 
land of graves and prisons, authority enough can be found in favor of human 
 
liberty in its most unqualified, unlimited and baleful form. Those who in
 
stalled in the place of Jehovah the Goddess of Reason, and erected temples 
 
for her worship; those who worshipped liberty in the bloody sacrifices of 
 
the guillotine, and executed justice with the sudden informality of the lan
 
tern, were too pure, too conscientious, too scrupulously just, I admit, to 
 
allow personal restraint, however useful to the subject or to society. If you 
 
would take to your bosoms the wild enthusiasm of these men for what they 
 
called human liberty-the liberty of trampling upon law, upon social order, 
 
upon all sacred things-and install as divinities to be worshipped, the self
 
ishness, pride and arrogance of the human heart, you wiU probably find it 
 
quite easy to establish that the most monstrous injustice is perpetrated by 
 
holding any human being in any kind of subjection, even for an hour. In 
 
the light of their morality it may seem that of all restraints upon liberty, 
 
the least tolerable is that which flows from the first union ever formed

that union over which God himself presided-the nuptials of Eden. 
 

The teachings of these insane zealots do not form sources of our law. 
I pass from the question whether the Judaical dispensation, the Christian 

·religion, or these together, as the one may bear upon and modify the other, 
form any part or source of the common or fundamental and original law of 
'this State. Take it either way, the result must be the same. 

An allowed source of our law is the usage, or common law of the mothe:
•country, England. That usage, or common law, so far as applicable to their 
·condition, was imported into this State with the first settlers. 

Let us look, then, to the Common law of England, which was tlrns 
 
imported into this State. We are told, and that enemy to the white man's 
 
liberty, the great Lord Mansfield, is constantly referred to as having 
 
asserted that the common law of Great Britain, the parent state, did not 
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recognize and was fundamentally hostile to slavery. I speak ai if the 
English settled this State. That, I believe, is a proposition of law undenia
ble in this court, whether in point of fact it is true or not. We expelled the 
Dutch Government on the strength of that assertion; and, therefore, treat
ing England as the parent-state, we must assume that the law of England 
is the basis of our customary jurisprudence. Now so far from the fundamP,n
tal law of England being opposed to slavery, white slavery formed an essen
tial and integral portion of the common law, and that institution never was 
abolished by legislation. It merely ceased; when, where, or how, no man 
can tell, and no historian will venture to relate. It wore out; it was a thing 
unsuitable under given circumstances, and it ceased to exist when those 
circumstances came into being. It wore out as England grew wealthy, 
powerful and enlightened. If there had been a race of political abolitionists 
in that country, to make it a political hobby-to seek olfice through excite
ments concerning it-perhaps the question of its expediency might still 
agitate the English mind, and at the present hour we might have one half of 
that nation held in slavery by the other. But there were none such: and 
the silent, unseen, and now untraceable but gentle operation of those causes 
which, in good hands, conduce to the improvement of our species, had the 
effect. All Englishmen are free. That glorious and beautiful race-the 
"Angles,'' whom Augustine, in the Roman slave-market, pronounced 
"Angels, indeed, and worthy to be the Angels of God,"-are all free. 
Without one drop of blood having been shed for their deliverance, without 
one single violent harangue in their behal~ without a single act of violence, 
without even one "John Brown " having been canonized as an immortal 
for martyrdom in the cause. It was a cause that needed neither Apostles nor 
Martyrs. The peaceful members of a civil society who merit equality, need 
no such aids; they need only to be saved from the hostile influences of 
self-constituted championship. 

I am aware that this argument will be used upon the other side, to 
a certain extent-not to excuse or palliate political agitation, but to show 
that slavery is a bad thing. I admit that the slavery of equals by their 
equals is repugnant to an enlightened sense of what is proper and beneficial. 
I fully admit that; for I do not choose to be misunderstood in any part of 
this argument. It is clear, then, that slavery was not inconsistent with or 
repugnant to the common law of England, and it might very well have been 
imported. to this State. But I admit that it was not imported. It had been pretty 
much, if not wholly, worn out at the time this State was settled; and it was 
altogether unsuited to the condition of our country. Itwas never carried hither 
by the English emigrants; it was never introduced or used. Still it is mani
fest that there is no principle in the English common law, which inhibits· 
slavery, as immoral, or unjust, as repugnant to natural right or to divine 
law. No such prohibition existed in the common law of England before the 
settlement of this colony, or was brought 11ither by the first settlers. They 
did not indeed bring with them English slavery, but they brought hither no 
positive enactments or customary law forbidding it; nor did they import 
any legal principle conflicting with it. Thus the judicial history of this colony 
begins. The colonists had no law for the establishment, creation, or per
petuation of slavery; but neither had they any law nor any legal principle 
which was in any respect hostile to it. 

We next find that in the very inception of their jurisprudence, the colo
nists created this condition or status of domestic slavery for the inferior 
races just as they introduced the apprentice system for the whites. 

In the earliest stages of our existence as a people of which any traces can 
be found in history or tradition, negro slavery was recognized as just and 
lawful in this colony. Negroes were held in bondage without a doubt or a 
scruple as to its justice or morality. Another race, indeed, were also held 
in bondage. That fact presents rather an unpleasant pictut·e-one I am free 
to say which I do not conte1nplate with pleasure, and which a generous sen
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timent might well lead us to wish never had been exhibited. The original 
lords of the soil were thought not too elevated to become bondmen, and they 
too were held in slavery. They were unfit for regular labor ; and I must admit 
that the attempt to force the habit upon them was a very useless and a very 
cruel attempt; but still neither this court nor any other judicial tribunal 
has authority to condemn it as unjust or immoral. Time and experience 
demonstrated its impracticability; it is a thing of the past. 

It will be seen, therefore, that iu its origin, our law did not receive from 
any quarter as one of its elements, any principle repugnant to slavery, as a 
civil institution. We received none from divine authority; we imported 
from England no prohibition of slavery, and the moment we began to make 
laws and to lay the foundation of our social order, we established for our
selves as a useful civil institution the status of negro slavery. 

And now I ask what is there of legal authority from which to draw the 
general conclusion, as a preliminary to my friends' construction of this 
statute, that negro slavery is unjust? They have intleed some very high 
sountling names upon their points. They have Lord Mansfield's celebrated 
opinion in the case of Somerset, reported in the State T1'ials, anu in other 
places. llut to that opinion very little respect is due. The case was argued 
by Mr. Hargrave, one of the most learned anu astute lawyers that Great 
Britain has ever produced. He was on the side of liberty, as it is called; 
and a more amusing or entertaining stuuy cannot be placeu before the eyes 
of any fair and reasonable man than that argument. Its reasoning and its 
conclusion were adopted by Lord Mansfielu in language more flowing and 
elegant intleed, but not by any means so instructive. Lord Holt anu Mr. 
Justice Powell were Mr. Hargrave's high authorities for the proposition on 
which all his reasoning was based. It was that whilst the common law of 
England r,ecognized white English slaves or villeins, and the right of pro
perty in them, yet it "took no notice of a negro." These judges held that 
the common law of Englanu had no condition either of citizenship-(! use 
that term as best conveying the meaning) either of citizenship, denizcnship, or 
bondage for him. What the common law of England had not declared, 
could not be created by private authority or introuuced by judicial power; 
and it followed of course, that it wonlu require a positive enactment of the 
legislature to fix upon a negro the character of slave in England. The force 
of that argument admitted of no answer. It was complete; it was logical; 
it was sound; it rested on as firm a basis as any argument ever heard in a 

. court of justice. My Lord Mansfield, however, with that eloquence for 
which he is distinguished, thus turns this very intelligible little piece of 
Englisl~ technical learning into a high-sounding and misleading dogma. "~he 
sta.to of slavery," says he, "is of such a nature that it is incapable of bemg 
introtluced on any reasons, moral or politica~ but only by positive law;" ~nu 
my Lord Mansfielu has been the patron saint of abolitionism from that trn~e 
to the present. Perhaps he has been eclipsed at last. Your Honors will 
perceive that Lord Holt anu Mr.Justice Powell were cited for the proposition, 
that whilst the common law of England recognized white English slaves, or 
villeins, and the right of property in them; yet "it took no notice of a 
negro." That a white man might be a villein in England, but "as soon as 
a negro came into Englantl, he became free." On the strength of this 
small argument, after it had been aired in the lofty diction of Loru Mans
fieltl, still higher flights of fancy were taken. Orators and essayists then 
told. to the admiring worlu the wonurous love of freedom inherent in the 
common. law. The moment, saiu they, one breathes the air of England or 
touches its soil he is free. A. greater falsehood could not have been uttered 
in reference to white men. By that very common law they had been for 
~euturies bondmen of that soi~ and had constantly breathed that air without 
its. -:·orki~g their deliverance. The air of England never had this enfran
clnsmg, liberating effect, until it was breathed through the nostrils of a 
negro. It matle the negro free, but hau no such effect upon the white man. 
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Any lawyer will admit that this doctrine of Lord Mansfield was the merest 
of truisms; what is not known to the existing law cannot be incorporated 
into the national jurisprudence, except by the legislative power. Ile decided 
no general principle; he merely gave utterance to one of the smallest of 
every day technical commonplaces. What the law has not admitted and 
recognized, cannot be declared by the court. For such a purpose we need 
the aid of legislation; and therefore while those of Lord Mansfield's own 
race might possibly be held in bondage within the realm of England, the 
negro was below that condition, and could not be so ftir honored by the law 
of England as even to be recognized as a slave i It "took no notice of 
hlm~ · 

I have referred your Ilonors to as high an authority on questions of law 
as Lord Mansfield himsel~ for a review of this magnificently worded opinion. 
The great Sir William Scott, Lord Stowell-when giving judgment in the 
case of' the Sl,ave Grace-severely criticises it. Ilis forms of argument and 
expression but thinly veil the contempt which he evidently felt for the 
opinion in Soruerset's case. Lord Mansfield was generally employed in what 
may not unjustly be called the narrow sphere of mere municipal law; but 
the great mind and extensive learning of Sir William Scott were employed 
during his whole public life in the investigation of questions affecting the 
interest of whole empires and races. His researches familiarized him with 
the history of the past, and led to profound contemplations of the mighty 
future. lie was judge ot a court which dealt with the law of nations, and 
tae great fundamental principles of natural justice. In a word, his was a 
mind prepared for and habituated to the investigation of the greatest ques
tions which can occupy the reflections of a legislator or a judge. Even in 
the knowledge of general literature, and in power to set out the truth in 
forms the most beautiful and captivating, Lord Stowell stood not at all 
behind Mansfield, who I must admit was a distinguished lawyer, and also, as 
!i'ne of my learned friends said in the court below, a poet. Perhaps the latter 
fact may account for the distinction attained by his judgment in the case of 
Somerset. Certainly so much of it as was law had but little significance, 
while so much of it as was poetry has had considerable effect; it has won 
for him much unmerited applause. 

It will be seen, then, that from the jurisprudence of England, we can 
derive no argument in support of the general proposition a<lvanced by the 
other side. We are told, however, that negro slavery is contrary to natural 
justice. No, that is not exactly the form of speech generally employed, nor 
is it the form adopted in the ju<lgment from which this appeal is taken. It 
is contrary, say the other side, to the law of nature-as if' there was some 
such thing as a law of nature to be recognized and enforced by courts of 
justice. The references in support of this conceit are about as apposite as 
Lord Mansfield's paraphrase of the English common law. We are referred 
to the ancient civil law, or rather to the comparatively moJern civil law, 
the compilation framed by Justinian, or unJer his administration A pas
sage is thence extracted, which as it is commonly translated, seems at first 
blush to express the idea that slavery is contrary to some binding law of 
nature. Your honors will find on a careful examination that such is not the 
import of the text. Taking the whole book into consiJeration, it is quite 
clear that the words cont·ra naturam in the place referred to, mean only 
that slavery does not exist by nature or in nature. That important piece of 
knowledge might about as well have been withheld, or at least reserved for 
its proper place in some treatise on physiology. Other authorities, equally 
high, tell us (to which we have referred in the points), that no kind of pro
perty oexists in nature, or by nature; and I do not see any ditliculty in 
admitting that proposition. Property is altogether a matter of civil institu
tion. Laws and governments are matters of civil institution. They do not 
come by nature. But the same civil law authority which is cited against us, 
organizes and regulates the institution of slavery, and practically demon
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strates its admitted lawfulness by complicated and elaborate provisions foi
its protection. That, too, was the slavery of white men equal in natural 
gifts with those who held them in bondage. 

There is no more to be found against domestic slavery in the Justinian 
code than in the Bible. Both sanction it, as I suppose. Certainly the for
mer does: it contains the most positive recognition of the state of slavery 
and the most ample and effective laws for its enforcement. These form the 
most palpable demonstration of its lawfulness and of course of its justice in 
contemplation of law. 

We may next look to that great code which is of binding force though 
enacted by no direct legislative authority, the law of nations-the voluntary 
law of nations. As to this, suffice it to say that the courts of England, 
our mother country, and the highest court of our own country, the Supreme 
Court of the United States, by the unanimous voice of the judges, the organ 
of the lattar being John Marshall, one of the greatest of lawyers, and 
purest of men, have decided that holding negroes in bondage, is not con. 
trary to the law of nations. Nay, they have gone further. These high tri
bunals have expressly decided that however particular States may legislate 
against it and thereby render it unlawful in their own subjects or in those 
bound by their municipal laws, yet, even in its most abhorred form, that of 
the ~lave trade, it is not repugnant to the law of nations. That very point 
is solemnly decided by the courts of the mother country and by the highest 
court of our own country. For this we refer to two direct adju<lications
the case of the Antelope in 10th Wheaton's Reports, and that of the slave 
Grace before Lord Stowell. Thus it will be seen that my friend's cannot 
find in the law of nation~ any such principles as they contend for. Where 
else, then will they luuk fur it. Perhaps they will rely on what they call 
the law of nature; and we will not pass unnoticed the singular appeal 
which has been made to that authority. But we shall deny the existence of 
any element in our practical jurisprudence which has ever been known by 
that name or which can properly be so designated. Certainly there is such 
a thing as natural justice; and it must be admitted that the Creator has 
gifted every one of us with a sure means of ascertaining its principles. 
That means is the exercise of an honest and enlightened understanding. l 
not only admit but I insist that natural justice thus ascertainable is a la1v to 
the conscience of every man, and that, as such, it is superior to all laws 
enacted by human authority. Though human laws may make that unlawful 
an<l immoral which was before innocent, I must admit, and I do in-ist, that 
it is not a function of human law to sanctify or render just that which, in 
its own nature, is immoral and unconscientious. It is not in the power of 
any human law however enacted or constituted to make lawful-so that a 
man can practise it with honor while he lives, or with a hope for salvation 
when he dies-that which, in its own nature, viewed by the light of a pure 
and honest understanding, is contrary to morality. What is contrary to con
science, and contrary to that natural justice with a knowledge whereof the 
Great Father of us all has endowed every reasonable and intelligent mem· 
ber of our species, may not lawfully be practised, however sanctioned by 
human institutions. I hold to that doctrine; and in that sense I <lo main
tain that there is a higher law and to that higher law-above and before all 
human laws-I avow undying allegiance. We must revere God before 
man; and it cannot be within the power of human governments to make 
lawful that which God himself has forbidden. And 1 do say further, that 
the human understanding, in its ordinary perfection, can see into and detect 
injustice and wickedness even when enshrined in the nominal sanction of 
human laws and that every honest man is bound to oppose such laws by all 
the means in his power. I speak of the individual citizen in his private and 
personal capacity as a reasonable being, possessed of free will, responsible 
~ere and hereafter fur the use of his faculties. I am not maintaining that a 
Judge presiding over a court of justice who has sworn to maintain the 
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constitution, as it is written and adopted by his country, has a right, in the 
exercise of his judicial power, to employ this natural understanding of jus
tice in opposition to the law of the land and by his official decrees or act~ 
to overturn or violate the law of the land. I maintain no such doctrine. 
But whenever a judge finds that he cannot be faithful to the official oath he 
has taken, to the constitution under which be hold~ his office and, at the 
same time, act according to his conscience and to the commandments of his 
God, it is clear that he should resign his station. And this principle 
applies not only to judges but to all public officers and most especially to 
legislators. 

What I mean as to the office of this higher law is, that it does impera
tively bind all men in their personal and individual capacities. A man who 
knows that the law under which he live violates the first principles of 
natural justice, and otters a sanction to that which is a deadly sin before 
God and to the conceptions of every honest conscience, is bound to strive 
by all honorable mean8 to break down and defeat that law. Among these 
honorable means is the right of armed resistance-the sacred right of revo
lution. This principle alone it is, that sanctions the employment of the 
sword, the shedding of blood and the perpetration of what in the particular 
instance may seem harshness and cruelty, for the attainment of great bene
fits-to ameliorate the condition of our fellow-citizens or of mankind in 
general. This is the higher law which sanctified the revolt of George 
Washington against the constituted authorities then existing in this country. 
This is a conception ot' the higher law which every man has a right to enter
tain. This is the law which sanctifies before God and man every honest 
and successful revolution that has ever been accomplished. And it is this 
right to recognize a higher law which enshrines in our memories with the 
halo of a glorious martyrdom every champion of liberty and justice who 
has perished in an unsuccessful attempt to obtain those blessings for his 
countrymen or for any oppressed people. The laurel wreath of victory 
surrounds the name of 'Vashington. Ill-success, defeat, overthrow, and 
death, in an ignominious form, might have been his fate. Such was the 
fate of many who, in this respect, perhaps, were as pure and virtuous as he. 
We revere the name of Emmet; we revere the name of "\Vallace. I will 
not further traverse history to recall its battle-fields or its scaffolds in the 
instances where oppression prevailed; it is enough to say that we revere 
the name of every virtuous man who has perished in unsuccessful attempts 
to achieve the independence of his country. We revere the name of Kos
ciuszko and thousands who failed in efforts like his, without attesting 
their faith by the sacrifice of their lives. 

And, therefore, if negro-slavery be a thing so unjust and so wicked as my 
friends aud their associates esteem it, I must admit that we cannot consist
ently refuse the same tribute to the recent abolition martyr, John Brown. 
Ile foll I So have many illustrious champions of justice. Ile failed I So 
did Emmet, and so did Wallace. His means were inadequate~ So were 
theirs: the event proveu it. Ile struggled indeed for the liberty of a dis
tant people, who were not his kinsmen, who were not of his color, who had 
fow claims upon his sympathy, and none upon his affections. That may be 
an argument against him with those who think that heroism and virtue 
should never be disinterested; but it has no real weight. 

We have not been in the habit of withholding our meed of praise from 
Kosciuszko, Pulaski, De Kalb, or La Fayette, all of whom fought, and two 
of whom perisheu for us. We withheld not our tribute of admiration from 
Lafayette wh11n, in his old age, he visited our country. No one asserted 
that he should liave stayed at home instead of coming in aid of a remote 
and distant people, and imperilling his life for their emancipation. No I we 
received him as the people's guest, and the whole American nation, from 
one end ot' our republic Lo the other, bowed down in heartfelt homage to 
his virtue. 



40 THE LEMMO~ SLAVE CASE. 

How can my learned friends, with their avowed princ!ples, withhold from 
John Brown the tribute of their admiration, or from his deeds the sanction 
of their approval. 

It will be seen, therefore, that although it may have no place here, and 
cannot influence your Honor's official action, our argument involves no de
nial of the higher law. That so called law can have no place in your official 
action, but as a guide to your moral conduct, and a restraint upon your in
dividual action, in my humble judgment, it is entitled to a place. If it W88 

unknown to you and unrecognized, that a law exists higher than man's law, 
and beyond man's control, you would be unfit for the high station of judges. 
If you do recognize that principle, and, recognizing it, believe that the laws 
and the Constitution which you are officially pledged to administer are re
pugnant to it, it is your duty, as men, to relinquish your offices. 

I admit that natural justice, which is recognized by all enlightened men, 
is a standard by which negro slavery may be tried by man in his private 
and individual capacity. But a law of nature, that would enable a man to 
hold office under a Constitution which recognizes slavery, and at the same 
time would enable him to pronounce it unjust, and officially to act against 
it and defeat its operation, cannot be recognized in any tribunal. The idea 
is paradoxical. 

In order to demonstrate this position, we have stated in our points that 
"If there was any such thing as a law of nature in the forensic sense of 
the word law, it must be of absolute and paramount obligation in all climes, 
ages, courts and places. Inborn with the moral constitution of man, it must 
control him everywhere, and overrule as vicious, corrupt and void, every 
opposing decree or resolution of courts or legislatures. And accordingly 
Blackstone, repeating the idle speech of others upon the subject, tells us 
that the law of nature is binding all over the globe ; and that no human 
laws are of any validity if contrary to it." 

Now, will my friends say that the language of Blackstone upon this sub
ject is anything but paradoxical nonsense W That author seems merely to 
have re-written the dogmas of "Doctor and Student," giving no thought 
to the subject, and merely dressing the ancient text in a modern and elegant 
garb. That old book has been constantly cited as an authority in our law 
for about three hundred years. It tells us of the law of nature that "It is 
preferred before the law of God; and it is written in the heart of every 
man, teaching what is to be done and what is to be fled; and because it is 
written in the heart, therefore it may not be put away; ne it is never 
changeable by no diversity of place, ne time; and therefore against this 
law, prescription, statute nor custom may not prevail: and, if any be 
brought in against it, they be not prescriptions, statutes nor customs, but 
things void and against justice." Diawgue 1, ch. 2. This is indeed a higher 
law. 1 believe in a higher law as I have presented it; but in the shape in 
which this old elementary work, and in which Blackstone, oiir leading mod
ern commentator, and many other law books present the law of nature, 
allowing it to ride down statutes, and that, too, by judicial action, it is 
wholly inadmissible in any judicial forum. Blackstone must have tran
scribed this doctrine without giving its soundness a thought; for it is abso
lutely inconsistent with his familiar assertion in the same ·work, that Par
liament is omnipotent. 

The "Doctor and Student," contains some observations which imply a 
consciousness that it was difficult to administer this law of nature. Ile 
says the judges do not speak in that manner, but say of a void usage that 
it is "against reason," and therefore unlawful. This would seem to be bet
ter authority for a propagandist of infidelity than for Mr. Justice Illackstone 
or for decision in this case. I pronounce an appeal before a judicial tribu
nal to any such pretended law of nature as in the last degree unsound and 
irrational: it is a figment of the imagination. What we find in our law
books about the law of nature, is in mere elementary writings and is almost 
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invariablyJut forth in passing ill-considered remarks and in a very crude 
and gener way. The law of which they speak has no practical influence 
or operation, and the writers who speak of it seem usually to have had no 
definite ideas concerning it. Grotius and Carlysle are indeed exceptions tu 
this remark. (See 1 Cobb's Law of Slavery, p. 10, § 9.) 

Grotius defines the law of nature as, "the dictate of reason by which we 
discover whether an action be good or evil by its agreement or disagreo
ment with the rational, social nature of man." How shall we ascertain 
what is the dictate of reason, but by referring to common experience 1 Let us 
then look into general history and general jurisprudence. In this search 
we shall find that by the law of every civilized state on the face of the 
earth negro-slavery is in some form, recognized as lawful in itself. 

If a question of property where the title had its foundation in the own
ership of a negro-slave should arise even at this day, in the most fanatical 
state of this Union, the title would be unhesitati:ngly recognized. As for 
instance, if a Virginian should sell his slave to his next door neighbor in 
Richmond, and afterwards should bring an action for the price in any 
civilized country on the face of the earth, he would recover. It could not 
be an answer to his action to say "you committed an oppressive act, con
trary to natural law, to natural justice, to reason-and you cannot recover 
the stipulated reward for your misdeeds." On the contrary, there is no 
State in this Union in which the laws do not recognize the general lawful
ness of slavery as a basis of legal rights. Yet ex turpe causa non oritur actio 
is a maxim never departed from and universally acknowledged. If we look 
to the history of the past, we find slavery was recognized and has existed 
in all ages, in all climes and under every form of religion. 'Ye find it 
now capable of being recognized and enforced in the common law of 
England, and in that of every State in our Union as a foundation of title. 
Therefore the weight of authority is with us on the point that slavery is 
not, in its own nature, an unlawful thing. We have as authority for our 
position that it is not evil per se, the voice of all mankind in past ages, and 
of all portions of mankind amongst whom law is administered at this day. 

It may be enacted that one shall not hold a ~lave in a particular State; 
but the general proposition that slavery is unjust in such a sense, that 
judicial tribunals are bound to treat it as repugnant to natural law, and to 
deny all rights of property growing out of it, not expressly created by the 
local law, finds not a living advocate entitled to respect, and not one single 
judicial authority-I mean one single judicial decision. " Some of the rav
ings of certain persons may indeed be found tending in that direction ; but 
it has never been determined by the judicial tribunals of any country that 
any right otherwise perfect, loses its claim to protection by the mere fact 
of its being founded on the ownership of a negro slave. The proposition that 
freedom is the general rule and slavery the local exception, has no foun
dation in any just view of the law as a science. It is one of the fraudulent 
catch-wor11s of the day, contrived for the worst of purposes and never 
employed by good men, except when laboring under a delusion. 

It is said in the opinion pronounced below, that the reason why the 
property of a stranger when travelling through our territory is recognized 
and protected, is, that property exists by the law of nature. I think I have 
shown that it does not exist by the law of nature, but quite the contrary. 
The title to property always arises from some local law-the law of the 
country in which the property is acquired. The right of the individual to 
that property, when outsidti of his own territory, and within another 
civiliz<>d state, depends upon what is called the comity of nations. The 
State in which he is temporarily abiding, recognises his right of property 
as au act of comity toward the state of his domicil. The condition of a 
stranger coming from another State who is the owner of a slave in respect 

. to his property in the services of the slave, is exactly the eame as his cou
Jitbn would be if he were the owner of a horse or the owner of a barrel of 
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flour under like circumstances. We ought to respect his right of property 
in any of these, while he is a way-farer and a stranger in our territory, 
out of respect to the laws of his country and out of respect to the obliga
tions which we have assumed toward those laws. The comity of nations 
l\inds us so to treat Englishmen, the Constitution of the United States binds 
us so to treat our fellow-citizens coming from another State. 

I therefore maintain that property in African negroes is not an exception to 
any general rule. Upon rational principles it is no more local or peculiar 
than any other property. And I have shown that there is so much of uni
ver~ality about, it that in no civilized State or country could it be absolutely 
denied all legal protection. Let this suffice as to the juridical question. 

We have made a point touching this institution, as to the abstract 
question of its justice. 

[Here Mr. O'Conor read the fourth division of his first point, to anu in
cluding the letter (f.), in the second subdivision of the same. ·Ile then pro
ceeded as follows:] 

We are told, that there are no white men in the land of the negro. Well, 
I agree to that. It is true in a general sense. Neither is there any civili
zation. I am aware we will be told that there is a kind of partial civiliza
tion in some places ; but, as a general proposition, it will be found that there 
is no civilization. A very few words-barbarism, brutal masters, and bru
talized slaves-describe, in plain terms, the condition of the whole African 
race in their native clime. 

It is said, they have not had the same advantages as the whites. Ilistory 
does not prove any such fact. I have not in my humble researches, been 
able to discover that a knowledge of the arts, or that any secular learning 
whatever has ever been taught to mortals by direct inspiration or miracu
lous revelation. The men of past times, who are looked upon as the oracles 
of Almighty God, who spoke His word to us, even if we should include the 
Saviour himself, were not, as far as I have ever been able to discover, teach
ers of secular knowledge: they spok of things spiritual; they addressed them
selves to the heart and to the conscience of man in reference to his spiritual 
nature. Man was left to work out the problem of human progress in human 
things; of improvement in material know ledge and material prosperity, by 
the exercise of his own understanding. Even Joshua, when he struck men 
with astonishment by a miraculous change in the order of nature, evinced, in 
the language of his mandate, a total ignorance of astronomy. The Saviour did 
not select as teachers of his Gospel, those who were gifted with worldly 
kno~ledge. In looking back upon the supposed origin of letters, and to the 
earliest seat of learning, we are led into an infidel clime, where the true God 
was not worshipped, and amongst. a people who, though not of the negro race, 
were their next-door neighbors. Hence it would seem that in relation to mere 
worldly knowledge and external facilities for acquiring it, the negro race had 
quite as good an outfit as the white race. Jn respect to mere opportunities for 
acquiring knowledge of the arts and sciences, they were not stepchildren of 
fortune. Unless we shall impute it to inherent incapacity of mental structure, 
we sl1all find it as difficult to say why they have not become enlightened, as 
it is difficult to say why they are negroes, if, indeed, like ourselves, they are 
descended from the beautiful pair who once dwelt in the garden of Eden. 
They have existed, certainly, a very long time, and their progress has been 
very slight. I do not know that they can be said to have made any pro
gress. If they have, certainly it has been through the baneficent operati~n 
of the slave trade, and their pupilage under the system now established Ill 
the slaveholding States of this Union. There, and there alone, have negroes 
attained to anything like a comfortable state of existence. Through these in
s~rumentalites alone have any of the race attained the blessings of ci viliza
twn, the light of Christianity, and the advantages which must ever follow 
as.con~equences from these, even to the lowest types of humanity. I say 
this without overlooking Ilayt4 Liberia, or Sierra Leone, and some few other 
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recent experiments. Indeed, Africa might well be looked npon, not a:J the 
true home of the negro, but only as the place of his production. That con
tinent seems to have been, in reference to the negro, very much what the 
quarry is to the architect or the sculptor-a place whence to draw a crude 
material, useless in its native state, but susceptible, under wise control, of be
ing made useful to the human family. [Sensation.) 

Admitting the inferiority of the negro, it will be claimed that, neverthe
less, he ought to be free-that he has a natural right to freedom. I suppose 
all men have a natural right to whatever is attainable by the fair employ
ment of their faculties, and is good for them. But it remains to be seen 
whether t!1e negro has a natural right, or any right, to politicnl and social 
freedom in our society, or indeed anywhere; and whether he is not bene
fited in the highest practicable degree by being kept in subjection. I main
tain that justice is a system of mutual equivalents, that wherever any benefit 
is received from one individual by another, a due return ought to be made. 
I say, therefore, that to the black man, when lield in slavery, the white 
man, his master, makes a due return. Ile treats him precisely as the 
more intelligent must and should treat his dependent inferior. Occa
sional violations of propriety do not affect this question. 

[Here Mr. O'Conor read from subdivision three in the fourth division of 
his first point.) 

I maintain that there is no injustice in the state of pupilage to which the 
colored man is subjected by this institution. On the contrary, the greatest 
blessings which his nature is capable of enjoying are attainable under it. 
According to all the evidence of history, and according to all fair reasoning 
from the circumstances to which I have referred, these blessings could not be 
attained without that system of pupilage. Again, I maintain that such a 
basis as is claimed for the argument on the other side, does not exist, and 
of course it cannot be proven by authority. Negro slavery conflicts with 
no general law which has ever been recognized. It conflicts with no law of 
nature which ha3 any authority among men; and lastly in its own charac
teristics it is not in conflict with any principles of natural justice that are 
perceptible to a sound mind. It is a source from which might be derived 
the greatest blessings to millions of the negro race; and it is by no means 
credible if we will be enlightened by the history of the past, that any con
siderable number of the race could attain an equal measure of enjoyment 
without it. 

This brings me to the mere question as to the Constitutional validity of 
this particular statute. 

[Here Mr. O'Conor read the Fourth, Fifth, and Sixth of the appellants' 
printed points.) 

In its own nature Negro slavery is not the kind of institution that should 
alarm the reason and the conscidence of this Court; and, in this view of the 
subject, I ask, that such a construction be put upon this statute as will not 
take from our fellow citizens of the slaveholding States, the privilege of 
passing though our territory. I maintain that the State of New York can
not without violating the Constitution of the United States, restrain the 
citizens of a sister 8tate from peacealily passing though her territory with 
their slaves or other property, on a lawful visit to a State where slavery is 
allowed by law. Congress has power "to regulate commerce with foreign 
nations, and among the several States and with the Indian tribes." This 
power is absolutely exclusive in Congress, so that no individual State can 
constitutionally enact any regulation of commerce between the States, 
whether Congress has or has not exercised its power over the particular 
subject in question. Commerce between the States includes the right of 
transit for the citizens of the several States to pass through the other States. 
This right is also included in another express provision of the Constitution 
of the United States, to which we have also referred upon the points: "The 
citizens of each State shall be entitled to all privileges and immunities of 
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citizens in the several States." This means of course, the privileges of 
citizens of the United States. It does not mean the privileges of citizens 
of the particular State in which they are wayfarers, or of the State in 
which they are domiciled, but the general privileges of a citizen of the United 
States. To protect these privileges the Supreme Judiciary of the Union is 
vested with jurisdiction of all controversies between citizens of the particu
lar State in which the controversy may arise and a citizen of any other 
State. 

Thus, it will be seen, that the citizen of Virginia, when travelling through 
this State, carries with him, not the privileges, to be sure, of his citizenship 
in Virginia, but the general privileges of a citizen of the United States; and he 
also carries with him, as a shield for the enforcement or rather for the pro
tection of these privileges, the right of appeal to the constituted authorities 
of the United States, whenever by any local rule or regulation whilst passing 
through or temporarily staying within our borders, his rights are impro
perly interfered with. Intercourse is a part of commerce, and he is guar
antied by the Constitution that the laws affecting him in relation to his pos
sessions whilst thus travelling through our State, must be laws passed by the 
Congress of the United States, and not the laws of this State. We claim that 
:mder these various provisions of the Federal Constitution a citizen of Vir· 
ginia has an immunity against the operation of any law which the State of 
New York can enact, whilst he is a stranger and wayfarer, or whilst passing 
through our territory; and that lie has absolute protection for all his domestic 
rights, and for all his rights of property, which, under the laws of the 
United States, and the laws of his own State, he was-entitled to, whilst in 
hi~ own State. We claim this, and neither more nor less. 

That the States may pass police laws to prohibit any one from carrying 
within their boundaries anything which may be dangerous to health ; and 
that they may protect their own citizens by refusing to permit to be carried 
within their borders any person or thing having a tendency by contact to 
affect or deprave public morals, is not to be denied. That they have a right 
to forbid trading within their limits, as, for instance, the buying or selling of 
negroes, of corn, or of anything else under certain circumstances, need not 
be denied.. If a Virginian, with his property held under the laws of Vir
ginia, in passing through this State, brings with him anything which may be 
dangerous to morals or to health, or which may be in any way immediately 
detrimental to the people, the right of self-preservation entitles us to repel 
the mischief. But, except in such cases, the State cannot interfere with 
the traveller, deprive him of his property or break up his domestic arrange· 
ments and relations. If the States possessed such a power, there is no 
limit to which it might not be carried. The act of passing through a State, 
might work an immediate annihilation of the relation of husband to wife: 
it might immediately abolish the subjection of the minor child to the parent. 
I supposa if we should by and by have the territory of Utah incorpo
rated with our Union as a State. it might pass some laws of this character. 

It is not pretended that this State has the right to forbid a Virginian from 
passing through our territory. But does it not virtually prevent his passing 
through, himself, if it forbids him to carry with him his social relations. We 
might as well pass a law that he should go through naked, as to strip him 
of the use of his property, by saying that certa\n parts of it shall not ~e 
brought within the 8tate. To strip him of his means in passing through, 1s 
virtually to make him pass through naked. 

We were sensible of these principles in the infancy of our State legisla· 
tion, and we acted upon just views of them. We gave these southern people 
the privilege not only of coming into our State, but of staying a reasonable 
time in it, without interfering with their privileges. 

We have referred your llonors upon our points to decisions of the Supreme 
C?ur.t, in _which it is asserted that the whole subject of intercourse comes 
w1thm this power of Congress to regulate commerce between the States. 
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The statute of 1841, if it is rightly construed by the Court below, attempts 
to regulate commerce so far as to prevent the Virginian from carrrying his 
slaves through our territory. And certainly this is a moral force, which ope· 
rates virtually to deny a transit to the masters themselves. If they cannot 
pass across our territory with their ordinary comforts-with the means of 
subsistence, and surrounded by the advantages to which they are accus
tomed-constituting to them a large portion of the pleasures of existence, 
the mere privilege of personal transit is of little value to them. We have 
certainly hemmed in the negroes; and if we have not already hemmed in 
their masters, we may do so by more stringent provisions, in case this law 
is to be construed in the manner in which it has been construed, and is 
held to be constitutional. The mere comity of nation;i toward each other 
leads to a very high respect being paid to the rights of property and to the 
social condition of the people of foreign nations. We allow them to pass 
through our territory with their property, and with their rights unimpaired. 
This is merely through comity; that is, the understanding which has grown 
up between civilized nations, that they shall thus treat each other and thug 
accord to each other the rites of hospitality. This comity extends so far, 
that according to the ordinary law of nations, a neutral will allow armies 
to pass across his territories-even the armies of one belligerent marching to 
invade another. This has been allowed, notwithstanding that it subjects 
the neutral territory to considerable inconvenience, and in some degree 
endangers its neutrality. Where it does not introduce something absolutely 
detrimental to peace, comfort or health, comity enjoins that a t:;tate should 
not interfere at all with the condition of the stranger passing through her 
territory. This is by virtue of a general practice, which from long use, has 
become an understanding or compact. 

Now, I do not claim that this thing, called comity in its ordinary sense, 
has much if anything to do with the relations existing between these States. 
Quite the contrary. Comity grows out of a compact or bargain assumed to 
exist. So far from these States having any right either expressly or by 
implication to enter into compacts of this sort, they are positively forbidden 
to do so, except by consent of Congress. 

I apprehend that the comity which did exist between these States at the 
adoption of the Con~titution, when they were entirely independent, was incor
porated into the Constitution, and by force of that instrument, put into a 
permanent form. I do not mean that the proper authorities might not alter 
the Constitution itself; but I trust that is a power never to be exercised. 
Founded by wisdom that might -well be reverenced as divine, it is calculated 
to secure to this nation through all time such great advantages, that I trust 
not only every word and syllable, but every letter may be ever regarded as 
too sacred to be altered. It settled and fixed the relations between these 
States as they existed when the instrument was adopted. New York can• 
not say to Virginia, I will not concede to you the privilege of transit. 
Such an act would be an act of contumacy to the Constitution. While the 
Virginian is a stranger and a wayfarer, the Constitution secures to him as 
the rights of a citizen, all that the original comity gave him as a stranger, 
when "stranger was a holy name." The Judicial Courts of the United 
States are ready to enforce ll.11 this at his demand, if the State or any citizen 
thereof shall invade. He cannot lose or relinquish any part of these rights, 
except by ceasing to be a Virginian. This of course he may do, by settling 
amongst us, and thereby becoming a citizen of New York. 

On these grounds, I respectfully insist, that if this statute is to be con
strued in the large sense that is claimed upon the other side, it is positively 
repugnant to the Constitution of the United States. A brief recapitulation, 
and l shall close. 

I maintain, that at the time of the passage of this statute, there was 
nothing in the comy:ion law of our State, or in any prior statute which 
would enable the judiciary to pronounce any sentence of the kind now 
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claimed against the institution of negro slavery; and that no principles in 
our jurisprudence can justify the adoption of any such general idea by this 
Court. 

The act must be construed merely accord1ng to the force and effect of the 
terms employed in it. These terms apply to the act of bringing a slave into 
the country to stay therein, not to the mere passage of an owner with his 
8lave property. But if that act, upon a correct construction of its lan
guage, does forbid the Virginian to carry his slaves through the State, then 
I maintain that that act is a flagrant violation of our Constitutional com
pact, and is in conflict with its letter and spirit. The right to enjoy their 
slave property within their own territory, by a necessary consequence, 
secures to the inhabitants of slaveholding States a right of transit with 
their slave property through every State of the Union, and any statute of a 
State which interferes with that right, and either confiscates or enfranchises 
the slave, merely because the master has taken the liberty of carrying him 
through such State, is rep11gnant to the Constitution, and is absolutely void. 
If legislatures in States not directly interested in slave property may pass 
Ruch statutes, and the Courts must enforce them, then this Union cannot 
very easily be preserved. · 

To test whether this i:i so, let us imagine a state of things. Two great 
communities, occupying co-terminous territories,. are living together in 
external amity under the same common government and mutually cooperat
ing in the administration of that government. One of these communities, 
ignorant of God's law, blind to the dictates of common honesty, and deaf to 
the voice of natural justice, sustains itself by holding in unjust bondage four 
millions of human beings, thus living in the daily practice of criminality the 
most flagitious. The other community is pure, honorable and virtuous in 
its life and manners. Its morality is above all exception, its sense of justice 
perfect. It looks upon the life and practice of its sister community with 
sentiments ofumningled horror and disgust. . 

Yet by the fundamental law which holds these communities together, it is 
provided that if any one of these four millions-these victims of tyranny and 
oppression-should happen to escape into its territory, the virtuous commu
nity will seize him, deliver him into the power of his oppressor, and thus 
consign him anew to the bondage from which God and nature had afforded 
him a deliverance. 

This virtuous community, so unhappily mated, denounces in unmeasm:ed 
terms, the guilt and profligacy of its associate; but continues the associa
tion-profits by it, pretends faithfully to observe the fundamental com
pact, and periodically, through its chiefs and head-men, swears fidelity 
to it. 

If this virtuous community can obtain for itself any other appreciation by 
the general society of mankind, than that of being scandalously hypocritical 
-far less worthy of respect than the vilest open contemni:ir of justice 
and decency-then I admit that our Federal Union may be preserved even 
whilst one set of States shall carry on against the others, against their 
people and against their interests, such a social war as this case exhibits. 

When all moral principles shall be thus lost sight of and consistency shall 
be unknown, anything, however vicious or absurd, will be possible. Trust
ing that we have not yet reached that low ebb, I ask your Honors, in decid
ing this case, to adopt the language of Lord Stowell, cited as our Seventh 
Point, "It is highly fit that the court below should be corrected in tl~e 
view which it has taken of this matter, since the doctrine laid down by it 
in this sentence is inconsistent with the peace of this country and t!Je rights 
of c;ther States." 
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MR. BLUNT ON TIIE PART OF THE PEOPLE. 

},fAY IT PLEAST TIIE CouRT :-It is not unfrequent in times when questions 
•mch as now disturb the public mind, enlist the feelings of the community to 
find them making their appearance in a judicial forum. Questions affecting 
human freedom or tht: claim8 of arbitrary power belong to Courts as well as 
to legistive assemblies. At the commencement of the Revolution in Eng
land, the great case of ship money brought before the Courts by llampden, 
questioning the right of the king to tax without the authority of Parliament, 
was decided in favor of arbitrary power, and the decision of the Court was 
reversed by the people of England. 

Two reigns after that, the ~reat case of tlie Bishops again deeply moved 
the public mind of England, and the judges, better instructed by the history 
of the preceding generation in the laws and Constitution of their country, 
decided in favor of the freedom of petition and the rights of the subject. 

A similar -question arose at the commencement of our own Revolution, 
when the Officers of the British Government, seeking to enforce the arbi
trary claims of the government, asked the courts for writs of assistance; 
and the judges, looking at the common law as in force in the Colonies, decided 
against the pretensions of arbitrary power and in favor of human freedom. 
A question of the same character arises in the case before the court, and the 
suitors on the record have had their cause espoused by two great States of 
this Union. The one, which in part I have the honor to represent, led the 
way to the formation of this confederacy by generously ceding to the United 
States her claim to the North-Western territory-a claim which, I say, 
after careful examination, was the only colonial claim that ever had a prac
tical recognition under the royal government previous to the Revolution. 
The other party is a State, which in ceding its claims to that same territory, 
conferred, I may say, a still greater benefit upon the Union by making a 
conditional cession, so that after the North-'Vest Ordinance wa~ passed, it 
was made a condition of the compact between the State of Virginia and the 
Union, that that great and fertile territory should be forever consecrated to 
freedom; I am proud to say that the executive and the legislative departments 
of the Federal Government have, up to this day, scrupulously observed and 
fulfilled the obligation of the nation, so solemnly and deliberately contracted. 

Such is the question, such are the parties now before the Court. 
And what is claimed by the appellant in the case? The claim that 
has been made is, that slaves shall, in violation of her laws and her 
policy, be brought into New York. That under the Federal Constitu
tion she gave up all control over the subject when our political in
stitutions were formed, when as a State she adopted that Constitution, she 
had that unquestioned, unsurrendered power. She then had no "irrepres
sible conflict" with Virginia, but went heart and hand with Virginia in 
laying the foundations of our government upon principles which were 
accepted by the whole American people-this State, led by Morris, and Jay, 
and Clinton, and Schuyler, and llamilton, anJ Virginia led by Washington, 
and Jefferson, and Henry, and the H.andolphs, and Mason and Madison, 
united with one mind in establishing thethrough and principles of our poli
tical institutions. There was then no "irrepressible conflict" between them 
as to the principles upon which these institutions were to be founded. It' 
any ha~ grown up since, it ha~ not been from any departure from those prin
ciples by the State oi' New York. 

It is now claimed, however, that the State of New York has no power to 
prevent the slave trade from being carried on through her territory; that the 
Constitution of' the United States has forever prohibited the States from 
exercising any power that shall prevent such a trade; and that under that 
Constitution, wherever the federal power extends, property in ,faveo mll$t be 
recognized, and that the flag-the symbol of the American people wherever 
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it is seen-shall be identified with the crack of the overseer's whip and the 
clanking of the fetter of the slave. It is against such claims that I con· 
tend, and I trust I shall be able to show, that neither the law nor the Con
stitution of this country will justify the Court in sanctioning such preten
sions. 

In the first place let us look back and see what then was the law-the 
law and general jurisprudence of the world-at the time of the formation of 
this go-vernmeut, as to the condition of the slave when taken into another 
State. It is not necessary to look at the Somerset case alone. At that 
period it was the law of the civilizeu worlll, that slavery was local-that 
slave property was recognized nowhere .except in the territory where the 
local law made the man a slave; that the moment that slave went beyond 
that territory-the moment he was beyond that jurisdiction, that moment 
the chattel became a man; he was no longer a slave but a freeman, 
and the Courts of every country were bound to recognize him as such when 
brought by his master within their jurisdiction. The Court will see by 
examining the several authorities set forth in the responuent's points in thi:1 
case the following propositions fully established. 

FmsT.-The state of slavery is contrary to natural right, and is not 
regarded with favor in any system of jurisprudence, All legal intendment 
is against it, and in favor of freedom. 

Slavery is the ownership of a man under the local laws of a State where 
slavery exists. It is not derived from any compact or consent of the slave. 

It originates in force, and its continuance is maintained by force. 
According to the law of slavery, the children of the slave become slaves. 

His labor and all the products of his labor belong to his master, and that 
labor may be coerced, at the discretion of the master, by stripes, or any 
viher punishment short of death. 

Slavery requires a peculiar system of laws to enforce the rules of the mas
ter, which are irreconcilable with the jurisprudence of States where it does 
not exist. 

The Roman law did not allow freedom to be sold. 
Edict. Theod., §§ 94, 95. 

The Greeks and the Romans both say that slavery is contra naturam. 
Just. Inst., lib. 1, tit. 3 ; Aristotle Politic., lib. 1, ch. 3. 

Jure naturale, omnes liberi nascnntur. 
Just. Inst. lib. 1, tit. 21 § 1, Digest L. 1. 

The learned and wise Fortescue, in his "Discourse to Ilenry VI," on the 
laws of England, says: .Ao homine et pro vitio introducta est &ervitua. Sed 
lil>ertas a Deo homini,a e&t indita naturai.-Cap. 42. 

The right to a slave is different from the right to other property. 
Vi<le .E'sclavage in Code l'Humanite ,· 18 Pickering, 216 ; 2 McLean, R., 

596; 18 Peters; 2 Barn. and C., 488. 

S&ooND.-The law of slavery is local, and does not operate beyond the 
territory of the State where it is established. 

When the slave is carried, or escapes beyond its jurisdiction, he beco1?-es 
free, and the State to which he resorts is under no obligation to restore him, 
except by virtue of express stipulation. 

Grotius, lib. 2, ch. 15, 5, 1; ib., chap. 10, 2, 1. 
Wiquefort's Ambassador, lib. 1, p. 418. 
Bodin de Rep., lib. 1, cap. 5. 4 Martin, 385. 
Case of the Creole and opinion in the !louse of Lords, 1842. 

1 Phillimore on International Law, 316, 336. 
Long before the Somerset case arose in England, the judicial tribunals on 

the continent promulgated this principle. 
I!l 1531, t!1~ Suprem~ Court at Mechlin rejecte<l an application for surreu· 

dermg a fugitive slave from Spain. 
Gudeliu de Jure Noviss, lib. 1, ch. 5. 
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Tn 1738, Jean Borcaut, a slave from St. Domingo, was landed in France, 
and some formalities required by the edict of 1716 having been omitted, he 
was declared free. 

15 vol. Causes Celebres, 3. 
Before 1716, slaves from the colonies became free as soon as they landed 

in France.- lb. 
In thi~ case the French tribunals declared that slavery was abolished in 

France by the introduction of Christianity. 
In 1758, Francisque, a negro slave from Hindostan, was bronght into 

France, and although the formalities of the edicts of 1716 and 1738 had 
been complied with, he was declared free, because those edicts had not 
been extended to slaves from the East Indies. 

3d Denissart, Decisions Nouvelles, 406. 
A Pole went into Russia, and sold himself into slavery; having been 

taken into Holland, he claimed his freedom, and was declared free. 
Wiqnefort's Ambassadenr et ses Fonctions, lib. 1, p. 418. 
Phil!. on International Law, 342. 

Bodi nus, in De Repnblica, cites two ciises of the same character in France. 
One where a Spanish Ambassador brought a slave in his retinue, and in 

spite of all remonstrance he was declared free. 
The other, a Spanish merchant, touching at Toulon, on his way to Genoa 

by sea, with a slave on board, and the slave was declared free. 
Bodin. de Rep. lib. 1, p. 41. 

In 1762, Stanley vs. Harvey (2d Eden. Ch. Rep. 126), Lord Northington 
held, that a slave becomes free as soon as he lands in England. 

Jn the case of Knight, the negro, the Sessions Court, in Scotland, in 1770, 
held the same principle. 

Fergusson's Rep. on Divorce, App. 396. 
In the Somerset case, Lord Mansfield held, a negro who had been bought 

in Virginia, and brought to England, to be free. 
20 Howell, S. T. 82. 

In 1824, the doctrine was applied to thirty-eight slaves who came on 
board of a British man-of-war off Florida, having escaped from a Florida 
plantation. .Admiral Cockburn held them to be free, and the owner, Forbes, 
sued him in the King's Bench for their value. Judgment for defendant, 011 
the ground that they became free by coming on board a British ship, it be
ing neutral territory, 

2 Barn. & Cress. 448, and 3 Dowl. & Ryl. 697, § 
Such was the doctrine of the common law, and it only conformed to a 

well-recognized principle in the jurisprudence of civilized Enrope at the com
mencement of the American Revolution. Let me now inquire whether 
there was anything peculiar in this country to induce her to repudiate this 
doctrine at the time she assumed her position among the nations of the earth. 
What was the question between the colonies and the British government 
when the first Contiuental Congress was held¥ It was not alleged that there 
was any great actual oppression; because the duties that had been originally 
proposed were all taken off, except a mere three pence a pound tax on tea, 
and that h.ssumed and paid by the East India Company in England. The rest 
had been abandoned, owing to the energetic action of the colonists, and the 
only point involved in the matter was one of principle. On one side, the Brit
ish government asserted the right of parliament to ~ind the colonies in all 
cases whatever. Our ancestors met together. They saw what the doctrines 
of the British government were. They saw that they were founded on the 
principles of perpetual allegiance, hereditary right, prescriptive power and 
authority derived from precedent. They pondered deeply on the prin
ciples of government, and they promulgated their own principles, upon 
which they meant to stand or fall as a nation-to live or die as patriots and 
men. What were those principles 'i 

In the very first act, the first law, t.hat announced our existence as a na
4. 
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tion, they asserted the broad principle upon which our institutions are 
founded, that all men are created equal, endowed by their Creator with eer
tain inalienable rights, and that among these are life, LIBERTY, and the pur
suit of happiness. These are the principles set forth in that Declaration, 
and I shall hereafter advert to certain facts to show that these declarations 
were not inserted as "glittering generalities;" nor were they words with
out meaning; that the men who drew up that Declaration knew full well 
the import of the words they uttered, and they gave full weight to those 
words as they are understood in the common acceptation of mankind. But 
let me here advert to one fact. This Declaration is the very first act of our 
existence as a nation. The colonies did not become States as separate States. 
No legal or formal action had been taken by these colonies as separate States 
until the Declaration of Independence was promulgated, and when they de
clared their independence, they declared that independence as a united peo
ple-as one nation. What they proclaimed themselves, such they were re
cognized by the world, and if a public armed vessel, sailing from either of 
the States from that date, had committed a depredation on the commerce of 
a neutral nation, reclamation and complaint would not have been demanded 
and made against the State from which that vessel sailed, but of the Conti· 
nental Congress, representing the nation known as the United States of 
America. The articles of confederation were not formed for years after the 
Declaration of Independence; and· five years elapsed before those articles 
of confederation were sanctioned by the States. The Declaration, how
ever, stood, and long before the confederation the people of the United States 
made a treaty with France. They assumed obligations as debtors for mo
nies borrowed. They assumed general obligations to other governments 
as one nation, and not as separate States. Therefore, that Declara
tion, promulgated ll.'l it was at Philadelphia with the joyous ringing of that 
bell whose rim, by a strange and significant coincidence, bore the inscrip
tion-" PROCLAIM LIBERTY TIIOUGIIOUT TIIE LAND UNTO ALL TIIE INIJABI
TANTS TrrEREOF"-sanctioned as it was by all the provincial assemblies 
and the State goverments as they were afterwards formed; read as it was 
by George Washington at the head of the army encamped round Boston, all 
of whom pledged themselves to stand by it-I say, that Declaration is t~e 
most authentic, the most deliberate, and the best sanctioned act of legis
lation that is to be found on the records of our country. From that day 
to this it has never been repealed, nor its validity, nor its strength im
paired or questioned. It is declaratory and enactive. 

It first declares the principles upon which our political institutions ar~ to 
be founded, and then goes on to repeal and abolish all official authority, 
whether executive, judicial, or legislative, derived from the British crown, 
and to sever all connection between the United States and Great Britain. 

That great act of legislation is still in force, and will endure as long 
.as the nation exists. 

On the face of that Declaration stands a principle which is entirely inco~
sistent with the views my learned friend has presented to the Court this 
·day. But, it is said, that this is not its true meaning; and it has been 
,said in high stations that it means quite another thing, that all men ~~ans 
all white men. Before, however, I go into an examination of that opmion, 
,and of the contemporaneous acts of history, to show what it does mean, 
J will recapitulate the American decisions that have ratified the general 
:Principle of jurisprudence, that slavery is local. Since the Revolutio~, the 
.question has often been adjudged in the Courts, and for the most part m the 
-s~av:e States, whether slavery is or is not local. In the year 1820, at the 
't1?1e of the Missouri Compromise, a case came up in Kentucky before _the 
high Court of Appeals, where a slave, born in Kentucky, was taken rnto 
!ndiana under the territorial laws, which allowed the introduction of Blaves 
mto Indiana without their becoming free. That slave was afterwa_rd 
brought back to Kentucky, where she claimed to be free. The court said, 
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that "in deciding this question, we disclaim the influence of the general 
principles of liberty which we all admire, and conceive it ought to be 
decided by the law a.~ it is, and not as it ought to be. Slavery is sanctioned 
by the laws of this State, and the right to hold them under our municipal 
regulations is unquestionable." 

But we view this as a right existing by positive law of a municipal 
character, without foundation in the law of nature, or the unwritten and 
common law. (2d Marshall Rep., 470, Rankin vs. Lydia.) 

Again, "it is the right of another to the labor of a slave, whether exer
cised or not, which constitutes slavery, or involuntary servitude. The right, 
then, during the seven years' residence of Lydia in Indiana, was not only sus
pended, but ceased to exist; and we are not aware ofany law of this State 
which can or does bring into operation the right ofslavery when once destroyed." 

It would be a construction, without language to be construed-implica
tion. without any scrap oflaw, written or unwritten, statutory or common, 
from which the inference could be drawn to revive the right to a slave, 
when that right had passed over to the slave himself and he had become 
free-lb., p. 472. 

In 1805, the Court of Appeals of Virginia held, that a Virginia slave, 
taken by its owner into Marylan<l, and kept there more than a year, became 
free upon being brought back to Virginia-that State having prohibited the 
importation of slaves. , 

5 Cali's Rep., 430, Wilson vs. Isbell. 
Hunter vs. llulcher, 1 Leigh. 172. 

In 1813, a slave, occasionally taken by his owner from Maryland, to work 
his quarry in Virginia, in all twelve months, was held to have become free 
by the Maryland courts, the law of Virginia having prohibited the impor
tation of slaves. (Stewart vs. Oakes, 5 Ilarr. & Johns. 107.) 

In 1824, the Supreme Court of Louisiana held, that a slave taken from 
Kentucky into Ohio to reside, became free; and that having become free, re
moval into a slave State with her master did not make her a slave again. 

14 Martin's Rep. 401. 
In 1835, the Supreme Court of Louisiana held, that a slave taken into 

France, and afterward brought back to Louisiana, became free. 
Marie Louise VB. Mariot, 8 Louis. Rep. 475. 

In 1816, the same court held, that a person claimed as a slave by a bill 
of sale executed in a free State or territory, must be deemed free, unless 
the right of conveying him out of that State could be justified, by proving 
him to be a fugitive slave. (Forsyth vs. Nash, 4 Martin, 390.) 

Before the act of 1846, the courts ot Louisiana always held, that a slave 
taken into a free State became free; and that he did not become a slave 
upon being brought back. 

Eugenie VB. Prevel, 2 Louis. Annual R. 180. 
Smith vs. Smith, 13 Louis. R. 444. 
Virginia 'IJB. Himel, 10 Louis. Ann. R. 185. 
Josephine 'D. Poultney, 1 lb. 328. . 
14 Martin, Louis. Rep. 401. 

I will now allude to the decisions of Missouri because the local law of 
that State becomes of special importance in the examination of the Dred 
Scott case. The Sunreme Court of Missouri in 1829 held that the actual 
residence of a slave in Illinois was sufficient evidence of freedom. 

Milly vs. Smith, Missouri Rep. 36. 
In 1833 they held that a slave taken through Illinois on his route to Mis

souri, but hired by a resident while there, became free. 
Julia vs. McKinn"ey 3. Jb. 193. 

Then again in 1836 where an army officer took a slave to a post in the 
Northwest, the court held the slave to be free. 

Rachel vs. Walker, 4 lb. 350. 
These decisions were all founded upon the maxim that slavery was the 
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creation of local law and that a slave became free upon his removal to a free 
State. Such was tLe law of Missouri as declared by all its Courts down to 
the decision in the case of Dred Scott, afterwards decided in the Supreme 
Court of the U. S. 

In 1851, the Court of Appeals of South Carolina, in an action for the value 
of a slave, recognized the principle that a slave being- landed in a free State 
became free, and that inasmuch as the person liad taken that slave and 
landed him in a free State without the consent of the master, that master 
was entitled in an action to recover the value of the slave. 

Ellis v&. Welch, 4 PickenR, 468. 
In 1840, the General Court of Virginia l1eld, that a slave taken by her 

master into Massachusetts and brought back into Virginia, was entitled to 
her freedom. 

10 Leigh. R., 697, Commonwealth rs. Pleasant. 
Betty vs. Horton, 5, lb., 615.-In tLis case the Court held, that this free

dom was acquired by the action of the law of Massachusetts upon the slaves 
coming there. · 

In 1833, Chief Justice Shaw lield, that a slave temporarily brought by Lis 
owner into Massachusetts, became free. 

Commonwealth vs. Aves, 18 Pick. R. 193. 
In all of these cases occurring, except the last before the courts of slave 

States, the courts adhere to the doctrine that was existing in the public 
jurisprudence of the world, at the time tLis country became independent. 
Such was the law and they so declared it. The inquiry now is has there 
been any chenge Y-has our Constitution made any modification in this uni
versally public law 'l-is there anything in the Constitution overturning or 
reversing this law. What are its provisions on the subject of slavery 'l 
They are two only. One is a provision whereby the right of a State to 
allow the migration or importation of such persons as it shall think proper 
to admit, shall not be interfered with by Congress until 1808. This does 
not affect the question before the court. The other is that no person held to 
service or labor in one State under the laws thereof, escaping into another 
shall in consequence of any law or regulation therein be discharged from 
such service or labor. This provision is a recognition of the fact that with
out such a provision any slave escaping from one State to another would at 
once have become subject to the general jurisprudence of the world and 
have been made free. 

If your Ilonors please, this which is usually termed the fugitive slave 
clause is a carefully worded provision. It may and undoubtedly does com· 
!lrehend slaves-it may also comprehend apprentices, and redemptioners as 
well as slaves, and they have all been apprehended and delivered up under 
that clause of the Constitution. But what is the effect of that provision in 
the Federal Constitution 'l It is a recognition of the general rule of juris
prudence, that without that provision the general rule would apply and the 
slave would be made free when he escapes into another State. Limiting it 
to that particular case excludes all others. It imposes on the free States an 
obligation which is limited to fugitive slaves. . 

If slaves were recognized as property under the Constitution, this provi
sion would be unnecessary. 

The Constitution could not have excluded all other cases more clearly 
unless it had in so many words declared as the Convention in fact did by 
inserting this provision limiting it to one particular case, that the obligatory 
rendition of slaves was limited to escaping slaves. It was so understood at 
the time when that provision was introduced; and when the question came 
before the State Conventions for the purpose of. ratifying the Constitution, 
Mr. Pinckney, in speaking of the provision said: we have gained the right 
~ recover our slaves in whatever State they may take refuge, which is a 
right we hail not before. 

16 Peter~, 648. 
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Charles Cotesworth Pinckney was a distinguished man, a patriot, and a 
leader of one of the two States which, in the federal convention, asked a 
concession from the "Gnion in favor of slavery. South Carolina and 
Georgia, for the last three years of the Revolution, had been in the posses
sion of the British troops, and had been subjected to peculiar injury and 
loss by the occupation of their soil by the armies of Cornwallis and Raw
don. Their representatives in the federal convention, among whom was C. 
C. Pinckney, strongly urged that they might be allowed to supply them
selves with labor, which had all been taken away. This permission, mainly 
intended for those States to allow persons to migrate or be imported into 
such States as should allow such migration until 1808-a trade which was 
originally intended to have been at once prohibited--was, in a moment of 
concession, granted to them. This was the only concession to slavery, and 
this was to endure but twenty years, and was granted under urgent and 
peculiar circumstances. Before the adoption of that Constitution we were 
one nation as much as afterwards; and yet it was conceded by Mr. Pinck
ney and many others, speaking in the varions State Conventions, that until 
that provision was incorporated in the Federal Constitution, when a slave 
escaped from one State to another, no power existed to reclaim him. 
Where, then, is the right to comity under the Federal Constitution i It pro
vides for fugitive slaves, and for them alone. 

By looking back to the acts and declarations of those who formed our 
government, we can ascertain what they meant; we caa infer what was 
intended by these Constitutional provisions-whether they are to be con
strued and extended in any manner beyond the letter. The principle 
of the equality of man as such in his claim to justice, and his inalienable 
right to freedom was set forth in the Declaration of Independence ; and I 
maintain that the contemporaneous history proves that at the time when 
our Revolutionary fathers unfurled their banner in resistance to the preten
sions of Great Britain, they intended to carry out that principle in full;
that the principles announced in the commencement of the Declaration of 
Independence were "no glittering generalities," but that they meant every 
word they used. I have already stated that the point in dispute between 
the government of Great Britain and the colonies, was that Parliament 
claimed the right to bind the colonies in all cases whatever. Our Revolu
tionary ancestors looked into the principles of government, and after exam
ining them deeply, and pondering profoundly upon them, they determined 
to announce the principle to the world that man was entitled to self-govern
ment, as the groundwork of their political institutions. It was the Ameri
can idea as contra-distinguished from the European idea, which was that 
government was a divine institution, that, with the King at its head, per
petual allegiance was due from the subject; and, with prescriptive authority 
and hereditary right of favored classes, a system of government was estab
lished which depended more for its support upon precedent and force than 
upon principle ; and though the common sense of mankind revolted against 
this system, and even exhibited itself in revolutions and rebellions, they 
claimed the right to bind their subjects in all cases whatever. In the De
claration of Independence, the American idea is put forth directly opposite 
to the European idea; and our ancestors intended to carry out that idea in 
the establishment of our political institutions. They made no declaration 
of a principle that was applicable only to men of a particular class or color, 
but one that comprehended men of all ranks and conditions. It referred 
to man as a human being endowed with moral responsibility, and that free 
agency which is the foundation of that responsibility. 

In forming the articles of confederation, they expressly refused to insert 
the word "white" as a qualification for electors. In this connection I am 
called upon to examine a decision of the highest tribunal of the country, aud 
the Opinion of the Court announced by a magistrate venerable for his age, 
for his intellect, and for his high judicial qualification, and who now, up
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proaching the termination of a long life, must soon, in the course of nature, 
appear before that tribunal where we must all appear on a footing of eqnnl
ity before the judge of all men. That opinion has been set forth by the re
porter of the court as containing propositions which are contrary to some 
which I feel obliged to support. I shall examine that decision with the high 
respect which I entertain for the venerable Chief Justice and the other 
members of the Court who concurred with him; but I shall examine it with 
the higher respect which I hold to be due to the truth of history and the 
Constitution of the country. That decision, as put forth with all the dicta 
in the opinions of the court, would lead, I am free to admit, to conclusions 
which might justify this court in reversing the decision of the court below, 
unless they deem the question now before the court to be one entirely, of a 
police character. But the decision itself is one that has been so much com
mented upon; one that has exercised so great an influence over public 
opinion, that it is proper for this court, and it is due to the cause of justice, 
it is due to the country, that if this court shall find that the opinions which 
are announced there, are not justified by law or by the truth of history, and 
were not necessary to the decision of the cause, it is due, I say, to the high
est judicial tribunal of this State, if they come to that conclusion, to an
nounce that conclusion so far as it is necessary to the decision of this case, 
with the view of finnlly determining a question of such vital importance to 
the tranquillity of the country. 

What was the question in the Dred Scott case, and what was necessary 
for its decision i The case was that of a slave who claimed to be a citizen 
of Missouri, and who asked his freedom on the ground that, while he was 
a slave in Missouri he had been taken into a free territory or free State, and 
brought back again into Missouri by his master. These were the exact facts 
of the case. Out of those facts the question arose before the Federal Courts. 
The court came to the conclusion that by the law of Missouri, as declared 
by its highest court of appeal, a slave taken into a free State and brought 
buck again to Missouri, must still be considered and held as a slave. That 
view was contrary to the old law of Missouri, as frequently declared by its 
courts. It was new law, and for the first time promulgated in the Dred 
Scott case ; and that decision was made by two judges announcing the 
change in the law, the Chief Justice dissenting. 

The majority of the court, in expressing their opinion, adopted the ground 
that in consequence of "the fell spirit of abolitionism prevailing in other 
States," they would no longer adhere to the law as formerly expounded in 
the .Missouri Cour~s, but would adopt a new construction, from that time 
henceforth, and decided that where a slave is brought back from free 
territory where he had been carried by his owner into Missouri, he shall be 
considered still as a slave, notwithstanding their former decisions in favor 
of the opposite principle. Thus assuming the office of making instead of 
expounding the law. The Supreme Court of the United States had gener
ally in its construction of local law, conformed to the rule that where 6 
State Court had declared the local law it was the duty of the SnpreIJ?-e 
Court of the United States to give the same construction as was adopted m 
a series of decisions by the State Courts. In this case, however, although the 
decisions in Missouri previous to the Dred Scott case, had established the 
op~osite principle, Chief Justice Taney, in delivering the Opinion of the 
United States Court, decided that the local law of Missouri was properly 

· expounded in the decision in the Dred Scott case ; and his associates, 
ifustice Campbell, Nelson, Grier and Catron, all concurred in placing the_ir 
Judgment upon the law of Missouri as expounded by its highest court lil 
the Dred Scott case. . 

Judge Nelson placed his opinion solely upon that ground and the judg· 
ment of the court, at the conclusion of Ch. J. Taney's opinion, is as follows: 
".I~ appears by the record before us, that the plaintiff in error is not a 
citizen of Missouri, in the sense in which the word is used iu the Constitu· 
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tion, and that the Circuit Court of the United States, for that reason, had 
no jurisdiction in the case, and could give no judgment in it. Its judgment 
must, consequently, be reversed, and a mandate issued directing the suit to 
be dismissed, for want of jurisdiction." 

\Yhen that conclusion was arrived at, the case was disposed of; all beyond 
that was obiter dictum. Every lawyer knows that. This Court is familiar 
with that principle; and in the i:>upreme Court of the United States, to 
whose decisions I will alone refer, it has been expressly so decided in two 
cases-one by Chief Justice Marshall, in Ogden and Saunders, who says: 

1' it is a general rule, expressly recognized by the Court, that the positive 
authority of a decision is co·extensive ouly with the facts upon which it is 
made." And Mr. Justice Curtis, in Carroll vs. Carroll, 16 How, 287, de
livering the unanimous opinion of the whole Conrt, consisting of all the 
judges upon the bench when the Dred Scott case was decided, said that, "to 
make an opinion on any subject a decision, there must have been an appli· 
cation of the judicial mind to the precise question necessary to be deter· 
mined, to fix the rights of the parties and decide to whom the property in 
contest belongs; and this Court has never held itself bound by any part 
of an opinion in any case, which was not necessary to the ascertainment of 
the right or title in question between the pai·ties" 

That is sound doctrine. It is law. It is the law of that court. It is the 
law of all courts, and is familiar to your honors. Now, under such cir
cumstances, I might perhaps leave the examination of some of those 
opinions which bear on this case without further observation; but so much 
denunciation has been heaped upon those who have not surrendered their 
judgment to opinions expressed in that decision, upon questions not necessary 
to be decided, that I shall examine somewhat into the foundation of those 
opinions. Among some of the opinions not necessary for the decision of 
the case, it was stated that at the time when the Declaration of Indepen
dence was made, it was never intended by any of the leading men of the 
country, or by those who framed that Declaration, that the African race 
should be included as part of the people who framed and adopted it; and a 
great compliment is paid to the men who framed this Declaration of Inde
pendence, as men high in literary acquirements, and incapable of asserting 
principles inconsistent with those upon which they were acting; and that in 
the language used they never intended to comprehend the unhappy black 
race. Upon this historical statement, it is promulgated as the opinion of 
the court, that the colored race at that era were not citizens of the several 
States, and did not form part of the people of the United States. To deter
mine upon the accuracy of this historical statement, reference must be made 
to the history of that period. I shall not comment upon the disingenuous
ness imputed to those distinguished men in using the words "all men," 
when they only meant "all white men," but will proceed to inquire what 
were the sentiments upon the point stated in the opinion of the court, enter
tained by the committee who framed that Declaration? The five members 
who formed the committee that reported the Declaration of Independence, 
were Jefferson, John Adams, Franklin, Robert R, Livingston, of this State, 
and Roger Sherman, the grandfather of my learned associate. Had they 
any such scruples or doubts upon this suqject? Mr. Jefferson the chair
man, brought forward a plan for the emancipation of slaves, when he was 
in the House of Delegates of his native State, and bis opinions, cou~tantly 
expressed during the Revolution, after the Revolution, and up to within 
six weeks before bis death, are all well known; and I need hardly say, they 
were those of an uncompromising abolitionist of negro slavery. 

John Adams was the author of the Constitution and Bill of Rights of 
Massachusetts, which were also in the main adopted by the State of New 
Hampshire; and it bas always been held that the adoption of the Bill of 
Rights abolished slavery in these States, if indeed it ever existed there 
~s a recognized legal institution. 
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Franklin, in one of the first petitions presented to Congress, upon its 
assembling under the Federal Constitution, signed by himself as president 
of the Pennsylvania Society for abolishing slavery, asked for the adop
tion of measures for promoting its abolition in the United States, and that 
"Congress would be pleased to countenance the restoration to liberty of 
those unhappy men, who alone in this land of liberty, are degraded into 
perpetual bondage." 

Mr. Sherman, when the question was brought up in the Convention fram
ing the Constitution to impose an impost duty on slaves, objected, on the 
ground that "such a tax would imply that slaves were property." 

Mr. Livingston, in 1786, was a petitioner to the State Legislature for 
the abolition of slavery in New York; and as one of the Council of Revision 
in this State, he objected to a bill for the abolition of slavery becau~e it 
made an unfavorable distinction between the negroes and white men, in 
denying votes to the negroes, and because "it bolds up a doctrine which is 
repugnant to the principle on which the United States justified their sepa
ration from Great Britain." 

Such were the opinions of the committee that reported that Declaration. 
The members of the Continental Congress and all the distinguished leaders 
of the Revolution held similar opinions. Among those who had occasion to 
express their opinions in favor of abolishing slavery in this country may be 
enumerated the names of Washington, Madison, Monroe, Patrick Henry, 
Pendleton, Wythe, Lee, Edmund and Peyton Randolph, George Mason, 
Judge Iredell, William Pinckney, Luther Martin, James Wilson, Hugh 
Williamson, Rutledge and Hooper and all the members of the first Conti
nental Congress. 

Fairjaz County (Virginia) Meeting; GEORGE WABHIYGTON, Esq., presid
ing; ROBERT llARRISoN, gentleman, Clerk. · 

Resolved, That it is the opinion of this meeting, that, during our present 
difficulties and distres~, no slaves ought to be imported into any of the 
British colonies on this continent; and we take this opportunity of de
claring our most earnest wishes to see an entire stop forever put to such a 
wicked, cruel, and unnatural trade.-(Page 600.) • • • · . 

VIRGINIA. CoNVENTION.-At a very full meeting of delegates from the dif
ferent counties in the colony and dominion of Virginia, begun in Williams
burg, the first day of August, in the year of our Lord 1774. 

* * * * * 
The abolition of domestic slavery is t.Le greatest object of desire in 

those colonies where it was unhappily introduced in their infant state. But, 
previous to the enfranchisement of the slaves we have, it is necessary to ex
clude all further importations from Africa. 

From Gen. Waahington to Robert Morri8. 
"M017NT VERNON, 12th .April, 1786. 

"I can only say, t11at there is not a man living who wishes more sin
cerely than I do, to see a plan adopted for the abolition of it. But there 
is only one proper and effectual mode by which it can be accomplishe?, 
and that is by legislative authority; and this, as far as my suffrage will 
go, shall never be wanting. • • • • • But your late purchase of an 
estate in the colony of Cayenne, with a view of emancipating the slaves 
on it, is a generous and noble proof of your humanity. Would to God 
a like spirit might diffuse itself generally into the minds of the people of 
this country." • • 

From Mr. Jladi8on's Report of Debate~ in tke Federal Con'Dention. 
MR. MADISON.-We have seen the mere distinction of color, made in 

the most enlightened period of time, a ground of the most oppressive do
minion ever exercised by man over man.-(Page 805.) 
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lIR. MADISON.-.And, in the third place, where slavery exists, the repub
lican theory becomes still more fallacious.-(Page 899.) • • . 

MR. L. MARTIN.-.And, in the third place, it was inconsistent with the 
principles of the Revolution, and dishonorable to the .American charac· 
ter, to have such a feature in the Constitution. • • • 

MR. PrncKNEY.-If the States be all left at liberty on this subject, 
South Carolina may, perhaps, by degrees, do of herself what is wished, 
as Virginia and Maryland have already done. • • • 

MR. SHERMAN.-lie observed that the abolition of slavery seemed to 
be going on in the United States, and that the good sense of the seve
ral States would, probably, by degrees, complete it. • • • 

CoL. MASON.-Slavery discourages arts and manufactures. The poor de· 
spise labor when performed by slaves. They prevent the emigration of 
whites, who really enrich and strengthen a country. They produce the 
most pernicious effect on manners. Every master of slaves is born a petty 
tyrant. They bring the judgment of Heaven on a country. . • . 

MR. ELLSWORTH.-Slavery, in time, will not be a speck in our country. Pro
vision is already made in Connecticut for abolishing it. .And the abolition 
has already taken place in M.,sachusetts. • • • 

MR. LANGDON was strenuous for giving the power to the General Govern
ment. He could not, with a good conscience, lea"\le it with the States, who 
could then go on with the traffic, without being restrained by the opinions 
here given, that they will themselves cease to import slaves. • • • 

MR. WILLIAMSON said, that both in opinion and practice he was against 
slavery; but thought it more in favor of humanity, from a view of all cir
cumstances, to let in South Carolina and Georgia on those terms, than to ex
clude them from the Union. • • • 

MR. MADISON thought it wrong to admit, in the Constitution, the idea 
that there could be property in men. The reason of duties did not hold, as 
slaves were not, like merchandise, consumed, etc.-(Page 1427 to 1430.) • 

Debates in Virginia Stau Convention, called to ratify the Constitution. 
Mn. GEORGE MASON.-.As much as I value a union of all the States, I 

would not admit the southern States into the Union, unless they agree to 
the discontinuance of this disgraceful trade, because it would bring weakness 
and not strength to the Union. • • • 

MR. MADISON.-.At present, if any slave elopes to any of those States where 
slaves are free, he becomes emancipated by their laws; for the laws of the 
States are uncharitable to one another in this respect. • • • 

North Carolina Stau Convention, called to ratify the Constitution. 
Mn. IREDELL.-When the entire abolition of slavery takes place, it will be 

an event which must be pleasing to every generous mind and every friend 
of human nature; but we often wish for things which are not attainable. 
It was the wish of a great majority of the Convention to put an end to the 
trade immediately, but the States of South Carolina and Georgia would not 
agree to it. • • • 

MR. SPAIGHT.-5outh Carolina and Georgia wished to extend the term; 
the Eastern States insisted on the entire abolition of the trade. • • • 

.Mn. GA.LLOWAY.-Mr. Chairman, the explanation given to this clause does 
not satisfy my mind. I wish to see this abominable trade put an end to•• 

Debates in the Pennsylvania State Convention, called to ratify the Consti
tution. 

MR. WILSO~.-I consider this as laying the foundation for banishing 
~lavery out of this country; and though the period ,is more distant than I 
could wish, yet it will prodnce the same kind, gradual change which was 
pursued in Pennsylvania. 
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Extract from Plan of a Con.Ytitution for Virginia-Drawn up by Mr. Jef
ferson, in 1783. 

The General Assembly shall not ha'Ve power to permit the introduction 
of any more slaves to reside in this State, or the continuance of slavery be
yond the generation which sJiall be living on the thirty-first day of Decem
ber, one thousand eight hundred; all persons born after that day being 
hereuy declared free.-(Page 226.) 

These men, the leaders of the Revolution in the Southern States, were 
clear and open in their condemnation of slavery, as not only inconsistent 
with our institutions, but as injurious to our interests. What name known 
to American llistory can be mentioned, expressing different sentiments. 
These opinions were in unison with the general opinion then prevailing 
through the country. Samuel Ilopkins' church, in Newport, in 17'70, 
resolved that slavery should not be tolerated in that church. The first Con
tinental Congress resolved unanimously in October 20, 1774, to wholly dis
continue the slave trade, and to sell nothing to those engaged in it, and to 
hold them as inimical to the liberties of the country. The North Carolina 
Provincial Convention, in August, 1774, resowed, "that no slaves shall be 
imported after the 1st of :November next." The convention of Georgia, in 
January, 18, 1775, declared its disapprobation and abhorrence of the unnatn· 
ral practice of slavery in America, and resolved "to use their utmost 
endeavors for the manumission of our slaves in this colony; and the con· 
vention in Maryland, in November, 1774, also declared in favor of the 
abolition of the slave trade. The Virginia Convention, in August, 1774, 
unanimously resolved to prohibit the slave trade after the 1st of November 
next, and declared that "the abolition of domestic slavery is the greatest 
object of desire in those colonies, where it was unhappily introduced in 
their infant State. These publicly avowed opinions of leading men and 
State Conventions are decisive as to the opinions of the country on that 
subject at the time of the Revolution. In audition to this evidence of 
public sentiment, the Constitutions of the States of Massachusetts, New York, 
New Jersey, Virginia, .Maryland, North Carolina and New Ilampshire, 
framed pursuant to the recommendation of Congress, made at the t1111e of 
preparing the Declaration of Independence, and sanctioned as part of the pl~n 
for the future good of the country, adopte<l provisions in which no d.1s· 
tinction between white and colored inhabitants is recognized in the quah~
cation of 'Voters. And in Maryland, negroes actually voted till 1801, and i.n 
Virginia, until 1850. Pennsylvania and Georgia, who framed their consti
tutions much later, made no distinction of that character; and in Rhode 
Island and Connecticut, States that determined to continue under the gov
ernment of their own colonial charters, no such distinction is to he found. 
The only two remaining States are Delaware and South Carolina. Delaware 
Jiad no State constitution until June, 17!>2, an<l in that constitution the 
phrase "white citizen is inserted among the qualifications for yoters. 
8onth Carolina formed its constitution in 1776, referring to its laws for .the 
qualifications of voters. In 1778 and in 1790, she remodelled her constitut10n, 
and here the word "white" citizen is inserted as a qualification of electors. 
'Vhen the articles of confederation were framed, the privileges and immn: 
nities of citizens of the several States were guaranteed to the f1·ee inhabi· 
tants of each of the States. After these articles had been submitted to the 
States, South Carolina, June 22, 1778, moved to insert the word "white" 
after free, so as to read free white inhabitants, but the amendment was 
rejected, South Carolina and Georgia only voting for it. . 

It therefore appears that 11 out of the original 13 States recogmzed 
no distinction between free blacks and free whites, even a.~ voters, and th~t 
the two States where such a distinction was recognized, did not frame their 
con~tit!ltions until after the adoption of the Federal Constituti.on, an~ .that 
thel.l' right as voters and not as citizens, alone is affected by their prov1s10ns. 
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Now, under such circumstances, to put forth as authoritative history that 
the distinction between free black citizens and free white citizens, wa3 
recognized and acted upon in the period of the Revolution, is a proposition 
not sustained by a careful examination of the history of the country; and 
any judicial opinion founded upon it, is not only without authority, as not 
being necessary for the decision of the case, but as being entirely unsup
ported by the history to which it refers. 

The conclusion is therefore clear that at the era of the Revolution free 
negroes were deemed citizens ; and that proposition is sustained by cases in 
3 Dev. & Bat. 20; 5 Iredell, 253; 18 Pick. 210. 

Another proposition not necessary to the decision of the Dred Scott case, 
was advanced by one of the justices, i.e., that property in slaves was the only 
private property specifically recognized in the Federal Constitution, anJ. 
that it is the duty of the government to protect and enforce it, and in the 
report of the case it is stated that any citizen has a right to take into the 
public territory property thus recognized. I can find no such recognition in 
the Constitution. Great pains were taken in framing that instrument, to 
nvoid such recognition. The word "slave" or slavery is not to be found 
there. Even the words "lawful or legal servitude " were deemed too strong 
for the convention, and in what is designated the fugitive slave clause, the 
words are, "no person held to service or labor in one State under the law!! 
thereof escaping into another, shall in consequence of any law therein be 
discharged from such service or labor." 

A provision equally applicable to apprentices and redemptioners as to 
slaves. There is no recognition of the right of property in men, and in the 
case of Groves vs. Slaughter, 15 Peters, 507, Justice McLean says "the 
character of property is given them by the local law." "The Constitution 
acts upon slaves as persons and not as property." The only object of that 
provision was to exempt fugitive slaves from the "operation of the universal 
rule that a slave can be held only by virtue of the local law, and it must be 
confined to that. In the Federal Constitution, when the various provisions · 
in rebtion to taxation and representation came up, the question as to how 
far slaves were to be deemed property, of course was discussed and agitated. 
Mr. Sherman and :1fr. hlauison declared it woulJ be wrong to aumit in the 
Constitution, "that men coulJ hold property in men;" and the language in 
relation to levying a tax on the importation of slaves was changed. so that 
it should read ''not more than a tax of $10 on each person," and the 
motion to designate the trade allowed as "the importation of negroes," 
was rejected, Ayes, 3; Nays, 6. 

Mr. Hanuolph of Virginia, and Mr. Gouverneur Morris of New York, 
entertained anJ expressed similar views. It was on motion of :llr. Edmond 
H.andolph, when the fugitive slave provision was unJer discussion, that the 
word "servitude" was stricken out, and the word "service" inserted; the 
former word being deemed applicable to slaves, and the latter to free per
sons; and when that provision was under J.iscussion, the word "legally" 
before "held to service," was stricken out, as it was objected that slavery 
could not be legal in a moral point of view, and it was amended by inserting 
the words " under the laws thereof." 

Convention Journal, 306, 365, 384. 
With these facts patent on the face of our country's 11istory, I am war

ranted in advancing as a proposition one directly contrary to that of our 
learned opponent, namely: that at the establishment of our government, 
and at the adoption of the Federal Constitution, it was well understood that 
negro slavery was held to be wrong in principle and practice, that it was 
deemed to be inconsistent with the foundation and principles of our institu
tions; but inasmuch as the evil existed in different degrees, in different 
States, that the plan of a gradual extinction of domestic slavery which it 
was conceJed must take place should beoome the care and duty of the State 
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Governments where it existed ; and that they might each determine on the 
time, tLe mode and means of extirpating the evil. 

If any further proof is wanted of that proposition, it is to be found in the 
<lebate on Doctor Franklin's petition for the abolition of F-!avery in the 
United States, before the First Congress held under the Federal Constitution. 
Mr. Parker, of Virginia, said that he deemed it his duty as a citizen of the 
Union, to espon~e the cause of the petitioners. Mr. Paige, of Virginia, was 
also in favor of it. Mr. Scott, of Pennsylvania, declared that he could not 
conceive how any person could be said to acquire property in another. The 
representatives from South Carolina and Georgia were opposed to this gene· 
ral emancipation; but they all admitted it to be the wish of the country. 

Mr. Jackson, of Georgia, said, "It was the fashion of the day to favor the 
liberty of the slaves." 

It was in fact an implied understanding and agreement. In carrying out that 
general understanding, the various States in the North took up the subject 
with great vigor, and enacted laws for the gradual emancipation of slaves 
within their respective jurisdictions, in the following order: Vermont in 
1777; Pennsylvania in 1780; New Hampshire in 1783; Rhode Island and 
Connecticut in 1784; New York in 1799; and New Jersey in 1804. 

In Massachusetts, by a judicial decision in the case of James vs. Lechmere, 
in 1770, it was declared that slavery had no legal existence in the State. 

Thus eight States faithfully carried out the contemplated plan of gradual 
emancipation, and seven of these were of the original thirteen; and in so 
doing they rendered the principle of the Declaration of Independence a 
living letter, instead of a "glittering generality." 

At that period abolition of negro slavery was the wish and determination 
of the country, and the leading patriots of Virginia, New York and Penn
sylvania--Washington, Jefferson, Patrick Henry, Madison, Mason, Randolph, 
Gouverneur Morris, R. R. Livingston, John Jay, Franklin and Wilson all 
cooperated with those of New England in giving effect to that understand
ing, within their respective spheres of influence. No such conclusion, there
fore, as the appellants maintain in this case can be derived from any facts 
set forth in the history of the country. Indeed, directly the opposite conclu
sion is the proper one to be drawn from its perusal. Such was the opinion 
of the world; such were the decisions of Courts and the principles of gene· 
ral jurisprudence at the era of our Revolution. They conform to the 
jurisprudence of Europe and adopt the same conclusions as to slavery being 
local in its character and contrary to elementary law. 

I now proceed to inquire whether there are any features in American 
Slavery that should recommend it to special favor, in a court of justice. 
Its g-eneral principles are that the master owns the body of the slave, his 
family and children; that he can sell him, either with or without bis wife 
or his children; that he can marry the man or the woman to another wife 
or another husband, separating families at his pleasure; and this fa also done 
by the law, in the division of estates, without the consent of the master; 
that the master is entitled to all the products of his slave's labor; that he 
gives him such measure of food, and such clothing as, in the master's judg
ment, shall be deemed sufficient; that he coerces that slave to labor, by pun
ishment, the degree of which, short of taking life, depends on the dis
cretion of the master; and that all these high powers can be exercised by 
an agent or a lessee, with the same legal authority as the master }1imself has. 
As to the measure of punishment and the kind of punishment, the reports 
of cases in the courts of the slave States of which judicial notice can be 
taken, all show that that punishment is commonly administered after the 
day's labor is ended, by whipping the slave when tied to the whipping-post. 
In some places legal provision is made for a public whipping-post and an offi
cer to administer the punishment. 

Should such a mode of punishing any domestic animals be perpetrated in 
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a free State, one week would not elapse before the owner would be made 
amenable to the criminal law. Such a system, I may safely say, does not 
recommend itself with any peculiar degree of favor to the consideration of 
any court administering the laws of enlightened jurisprndence, and no 
exception can be fairly made which shall exempt it from their application. 

I find an objection on the points of our opponents, in which the color of 
the African slave is made a justification for his enslavement. It is very 
easy, when a class is sought to be made the object of oppression and tyranny, 
to tlx upon some pretence, under color of which that oppression can be 
exercised. In former times, when slavery was more general, a difference i11 
religion, or the want of religion-the fact that a race was heathen, or infi
del, or heretic, was deemed a good reason for reducing it to slavery. It 
making very little difference in the condition of one destined to ever endu
ring punishment, that his limited earthly existence should afford him some 
foretaste of what he is hereafter to endure. 

Oliver Cromwell, a sagacious and far-seeing statesman, thought he saw 
in the difference of religion between the Irish and the Puritans, and in the 
hopeless and unimproving condition of that unfortunate island, a full justifi
cation for reducing a large portion of its population to slavery, and supply
ing their place with God-fearing Presbyterians. That experiment was 
carried out to some extent in the north of Ireland, and a large number of 
Irish Catholics were shipped as slaves to Barbadoes. But it may well be 
doubted whether such proceedings even against heretics or infidels can be 
justified by any sound rule of morals or ethics. As little can it be justified 
in respect to those of a different color. Montesquieu may, perhaps, be 
deemed the original suggestor of this peculiar justification of negro slavery. 
I will read to the Court from his Spirit of Laws a few of his suggestions on 
that point: which are probably as sound as those on the appellant's points. 
That distinguished author says: 

"If I should be obliged to sustain the right of making negro slaves, this is 
what I should say: The Europeans, having exterminated the Americans, are 
obliged to enslave the Africans to cultivate so much land. Sugar would be 
too dear if we should be obliged to cultivate the plant except by slave labor. 
They are altogether black, and they have noses so flattened that it is almost 
impossible to pity them. One dare not impute to the Deity, who is a being 
all-wise, that he has put a soul-especially a good soul-in so black a body. 
A proof that the negroes have not common sense is that they prize more 
a collar of glass than one of gold, which among nations polished, is of so 
great importance! It is impossible that we should suppose these people are 
men; because, if we grant that they are men, we shall begin to believe that 
we ourselves are not Christians. Weak minds exaggerate too much the 
injustice done to Africans; for if it was so great as they say, how does it 
happen that European governments, who make so many useless conventions, 
have made no convention in favor of mercy and justice." 

Some persons have indeed supposed that Montesquieu was here indulging 
in a spirit of sarcasm; but as it bas been gravely cited by a profound judge 
as a serious defence of negro slavery, I must presume that I am mistaken in 
attributing a spirit of lightness to so grave a jurist. 

I shall not detain the court any further on the point that, because these 
persons have a ditlerent color any different rule of ethics or law is applica
ble to them ; but shall proc~ed to the consideration of some other ~opics 
pertinent to the case. In the United States we have a government of divided 
powers. The people have delegated certain powers to the Federal Govern
ment, under the Constitution, and have reserved to the State governments 
what has not been conferred, either expressly or by implication, upon the 
Federal Government, and what is not prohibite~ in the Stat? Cons~itutions 
to the State governments. The legislature has, m the exercise of its sove
reign authority, prohibited any slave from being brought within this State. 
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The persons here claimed as slaves, are free by the express enactment of the 
legislature of this State. 

1 R. S., Part 1, Tit. 656, 7, § 1. 
"No person held as a slave shall be imported, introduced, or brought 

into this State, on any pretence whatever. Every such person shall be 
free." 

"Every person brought into this State as a slave shall be free." 
The exception originally made in favor of persons in transitu with their 

slaves, was repealed in 1841.-Ch. 247. 
The State has prohibited, so far as it can prohibit by law, the slave trade 

from being carried on in any manner through its territory. Is that law 
beyond its constitutional power 1 

There is no prohibition in the State Constitution against the passing of 
such a law. 

Is there any in the Federal Constitution 1 It is said that the. power to 
regulate commerce between the States is exclusively vested in Congress; but 
in Groves vs. Slaughter, the Supreme Court of the United States decided thrtt 
the migration of slaves between the States did not fall within that power; 
that Congress could not prohibit or regulate that trade, or migration, under 
the commercial regulating power. Is there, then, no power, under our 
government, to .regulate or prohibit that trade 1 It is not in Congress. 
Can it then be anywhere than in the States 1 

But more: the State Government has exercised this power, without 
question, in many other instances. ltfany of the slave States have passed 
laws prohibiting the importation of slaves within their respective territo
ries. Virginia, Maryland, Louisiana and Mississippi have passed laws of 
this character. Is it competent for the legislature of a slave State to pas~ 
such laws, and not competent for the legislature of a free State to do the 
same? It is justified in the slave States on the ground that it is a police 
power; and without doubt, that justification rests on a sound foundation. 
But if the power is recognized to exist in a State Government, the motives 
for its exercise belong solely to the judgment of the State Legislature. 

No Court can declare a law to be unconstitutional because it may deem 
the motive which induced its passage not sufficiently strong' for that en~. 
The legislature in whom the power is vested is the sole judge of the proprt· 
ety of its exercise. The Slave States deemed the exercise of such an 
authority to be most important for the preservation of their tranquillity; and 
it cannot be conceded to them, unless the same concession is made to the 
Free States. In this connection I may also remark that the right to declare 
ancl control the condition of its citizens, is a right belono'in"' to the States, 
and has not been conferred on the Federal Government; 

0
otherwise, the 

whole power over Slavery must. be deemed within the control of Con
gress. 

I now turn to the claim that under this Government, we are bound to 
recognize the claim of the master while travellin"' 

0 
in this State, either by 

force of the Federal Constitution, or under a rule of comity. We contencl 
that those persons claimed as slaves cannot be held here by virtue of any 
provision of the Constitution of the United States. 

The provisions cited on the argument before Mr. Justice Paine are: 
That relating to fugitive'! from justice. Art. 4, § 2. 
That full faith and credit shall be given in each State to the public acts 

of every other State. Article 4, § 1. 
That the citizens of each State shall be entitled to all privileges and immu

nities of citizens in the several States. Art. 4, § 2. 
That no citizen shall be deprived of life, liberty, or property, without due 

process of law. Article 5 of Amendments. 
None of these provisions have any reference to this case. 
They are not fugitives e.'!caping into this State from another State. 
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We give full faith and credit to the act of Virginia, that made these per
sons slaves there. 

We allow the appellant all the privileges and immunities of a citizen of 
this State. 

He has not been deprived of property by these proceedings. 
The appellant had no property in these persons. It ceased to be pro

perty when he brought them into the State of New York. 
The Constitution of the United States is a grant. of powers to the ~neral 

Government. It follows, by necessary consequence, that what is not granted 
is reserved. 

If there is no grant of power to enforce upon New York the obligation to 
allow a citizen of a Slave State to bring his slaves here and retain them 
here as slaves, while sojourning or passing through this State, the General 
Government has not the power; and the right to do so does not exist. 

New York having prohibited the act, no ~urisdictlon can declare her law 
unconstitutional. 

She has the right to reiterate the law of nature-to purge her soil of an 
evil that exists only in violation of natural right-to maintain, in practice 
as well as theory, the sacred rights of persons and personal liberty. 

Even in consenting to the reclamation of fugitives from service, she does 
not acknowledge the law of slavery. 

She agrees to ignore that question, and not to inquire into the nature of 
the duty of service, on the part of the fugitive, whether a slave or an 
apprentice, but to remit him to the Courts of the State from which he fled. 

But this is the extent of her duty. Iler bond extends no further than to 
the fugitive. 

As to all other persons, her laws protect their personal liberty against all 
claimants. 

The Federal Constitution does not impose any implied obligation on 
the part of New York, to allow a slave within her borders, in any form or 
under any circumstances. 

The provision relating to the surrender -0f fugitives from service, is the 
only possible case where such an obligation can arise. And by incorpora
ting this provision in the Constitution, every other case is excluded.
E.rpressio unius, exclusw alterius. 

If the general right existed, and it was admitted that a ·slave of a Slave 
State might still be held if escaping into or taken into a free State in transitu, 
the constitutional provision as to fugitives would be superfluous. 

The comity of States does not require us to admit slavery into our State 
in any form. Our policy is that of freedom, their policy the reverse. 
Comity is on the principle of reciprocity, and whether it should be exercised 
or not, is a question for the government or State to determine, and not the 
conrt. 

In Augusta vs. Earle, 13 Pet. 589, Ch. J. Taney says, "that in extending 
comity toward the laws of other States, it is the State and not the Court 
that establishes the rule. There can be no comity by judicial construction 
here, because the State has an express statute, declaring these persons to be 
free. It has taken from the Court all power to declare a rule of comity by 
an express law declaring that such a rule shall not be observed. But comity 
is not an obligation to be enforced. It is a courtesy, allowed by the party 
extending it; and in deciding whether comity requires us to do this, we look 
to our own laws for authority. (Story, Conflict of Laws, §§ 23, 24, 36, 37.) 
It cannot be exercised in violation of our own laws. An act cannot be 
allowed to be done by a citizen of another State, which would be deemed a 
felony if done by one of our own citizens. These principles have never 
been questioned, and these laws have always been submitted to, from the 
foundation of our government, until Mr. Calhoun adopted and promulgated 
the idea of a balance of power between the Slave States and the Free States 
in the Federal Government, and thus gave life and vigor to this sectional 
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strife. No one ever doubted until that time, that these laws were constitu
tional, and without question. He, however, finding that the Free States 
were outnumbering the Slave States in wealth and population, advanced the 
idea that it was neces8ary to maintain a balance of power between the Free 
and Slave States in the Federal Government; and that the Slave States 
should be compensated by an increase of slave representation in the Senate 
for the increase of free representation in the House. This has produced the 
state of feeling which we find now existing in the country. 

This controversy has produced in our public councils a bitterness of feel
ing that can find no place here. Here we are to look for the application of 
principles derived from the Constitution and the history of the country. 
The propositions laid down on the respondent's points, if sanctioned by this 
Court, will go to restore those views of the Constitution that have been dis
turbed and shaken by this controversy. In that way, and that way only, 
can harmony be restored to the public mind, by going back to the principles 
promulgated by those who framed our institutions, the spirit of mutual 
concession and forbearance that then existed, and, above all, a determination 
on the part of the whole country that all institutions which are inconsistent 
with the principles that lie at the foundation of our government, shall give 
way in due time and in a proper manner, to the force of Christianity and civi
lization. No harmony can be produced by an acquiescence in a system that 
contemplates the lasting bondage of any one part of the community. Such 
a system is inconsistent with that eternal rule of right which must and will 
vindicate itself; and if a system founded upon such monstrous injustice is 
sought to be maintained as a permanent institution, nothing can follow from 
it but dissension and confusion. Human will and human laws must yield 
in such a conflict. In the universal language of all the raceR of man in all 
ages, God is above all. His laws must prevail, and history teaches that 
their tendency, however slowly, still irresistibly operates to bring about 
the establishment of human freedom. By recognizing in each State the 
power to declare and regulate the condition of its own population; ~he 
right of controlling them by State legislation and State policy; and givmg 
to the Federal Government the power of controlling the foreign relations 
and the domestic powers designated in the Constitution, the relative har· 
mony of the two governments will be maintained, and the tranquillity of 
the country will be best preserved. 

New York, whilst it claims the right on its own part of regulating a!1d 
controlling its own policy, repudiates all right or authority to interfere with 
the policy or social condition of any other State. She is faithful to her own 
obligations to the Federal Constitution and she means to maintain her own 
rights under that Constitution. ' 

These slaves were brought voluntarily by their mistress into this State. 
She thus subjected them to the operation of our laws; and this l1as always 
been decided by the Courts, in the slave as well as in the free States, as an 
acquiescence on the part of the owner in the operation of those laws, and a 
consent to the emancipation of the slave. 

But it is said that the States are inhibited from passing these laws, a!1d 
that the whole subject is committed to Congress, under the commercial 
regulating power. This is not so. When the case of Ogden '1'8. Gibbons was 
decided, the opinion of the Court was that the commercial regulating power 
was exclusive; but afterward, in the case of New York '1'8, Miln (a case 
which, with the late Mr. Ogden, I had the honor to argue before the 
Su~reme Court), the Court adopted the principle that the passenger laws, 
which are similar to these, might be passed under the police power. In the 
case of Groves '1'8, Slaughter, the court held that the power of regulating the 
migration of slaves between the States was not in Congress. It is obvious 
that such a power must exist somewhere. A trade like this must neces
sarily be subjected, whenever necessary, to legal regulation; and if Congress 
has not the authority, the State government must have it. 
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Then, I say, these persons cannot be restrained of their liberty here, 
whatever may have been their condition in Virginia. Jf restrained of lib
erty here, it must be either under, and by virtue of our laws, or under .the 
laws of Virginia. The allegation of the suit is, tliat they were held and 
confined in a certain house in the city of New York against their will. 
The answer is, they were slaves. Our laws prohibit any such liolding. 
They furnish no remedy if the persons claimed refuse to be detained. The 
question here is, can they be detained~ Certainly not by our laws; and 
our Courts can only administer our own laws. The laws of Virginia are not 
in force here. If the slave resists, how can he be compelled to subjection? 
If the master has not the power to enforce obedience, he cannot invoke the 
aid of law, for no law exists for such a case. It follows that our laws in 
this respect, if they remain neutral, leave the parties to their natural rights. 
This being so, the slave is free. Our authorities can only execute the laws 
of this State, and not those of another State. 

Again, I say these persons are free by the common law. The English 
common law, as adjudicated before and since our Revolution, as expounded 
by the Courts of Maryland, Virginia, South Carolina, Louisiana, Missouri and 
Kentucky, adjudges them to be free. By the principles of the law of nations 
and of universal jurisprudence maintained by the philosophers and jurists of 
various countries, in all ages, and recognized by all Christendom, they are 
free. The Constitution of the United States does not, by any express terms, 
require the Court to deliver them to slavery. No implication can be drawn 
from any provision of that instrument to remand them to slavery. The 
laws of this State expressly declare them free. In conclusion, we urge in 
their behalf the comm on jurisprudence of all nations-the principles of the com
mon law-the doctrines of the founders of our government-the legislation 
of our own State-the public opinion of the world, and we deny, on the 
part of the people of the State of New York, that these persons, claimed as 
slaves, can be deemed as such in our Courts of justice. 

I have given to the Court the result of my examination into the history 
of the Revolution; the formation of the Articles of Confederation, and of 
the Federal Constitution ; the debates in the State conventions that adopted 
the same ; the early proceedings of Congress, and the acts of gradual 
emancipation in a majority of the States. They lead irresistibly to the con
clusion that it was then contemplated that Slavery, as a system, was incon
sistent with our political institutions; the difficulties of getting rid of the 
evil were all foreseen; but it was conceded that it must, to relieve us 
from the charge of inconsistency, be ultimately abolished; and that in con
sequence of the different degrees of slavery existing in various States, the 
strong state necessity presented by the condition of the country, the time 
and manner of its extinction should be intrusted to the several State 
goverments. It appears that more than half of these State Governments 
have faithfully and scrupulously carried out that engagement, to the very 
spirit and letter ; and that the others have failed so to do. But we con
template taking no action in consequence of that failure. New York, faith
ful herself in the performance of all her federal obligations, express and 
implied, prefers to trust to a spirit of justice that yet may be revived on 
the part of those who have not carried out their obligations under the Con
stitution in the same manner she has done. She repudiates all attempts to 
interfere with the policy of other States; and will brook no interference 
with her own. If the executive of any State of this Union should find 
himself compelled, from civil dissension or servile commotions, to ask the 
interposition of the Federal Government, New York will cheerfully furnish 
her quota of the force necessary to restore tranquillity. Of fugitive slaves, 
when properly demanded, she makes no pretensions to avoid the restoration. 
She seeks no interference with, or evasion of that public duty. Jf per
chance, instead of a fugitive slave, it should be a fugitive system of human 
servitude, that should demand the care and attention of the Federal Govern· 

5 
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ment, that would present another question, which it might be the duty of 
that government to take care of and to control. But it is to be hoped that 
such a day is far distant, and that this Court, guided by the suggestions that 
have been made, and enforcing them with more power of argument than I 
possess, may put forth a decision in relation to the principles involved in 
this case that shall establish the law-that law, to borrow the language of 
Hooker, whose seat is in the bosom of the Constitution, and whose voice is 
the harmony of the Union. 

ARGUME~"'T OF MR. EVARTS FOR THE RESPONDENTS. 

lfR. EVARTS, upon addressing the Court, submitted the following Points, 
saying that they were intended to be taken in connection with those of his 
learned associate (Mr. Blunt), and that he had not thought it necessary to 
repeat the citations to be found on Mr. Blunt's points, and on which they 
both relied. 

POINTS. 

FrnsT PoINT.-The writ of Habeas Corpus belongs of right to every per
son restrained of liberty within this State, under any pretence whatsoever, 
unless by certain judicial process of Federal or State authority. 

2 Rev. Stat. p. 563, § 21. 
This right is absolute, (1) against legislative invasion, and (2) against judi

cial discretion. 
Cons. Art. I. § 4. 
2 Rev. Stat. p. 565, § 31. 

In behalf of a human being, restrained of liberty within this State, the 
writ, by a legal nece88ity, must issue. 

The office of the writ is to enlarge the person in whose behalf it issues, 
unless legal cause be shown for the restraint of liberty or its continuation i 
and enlargement of liberty, unless such cause to the contrary be shown, 
flows from the writ by the same legal necessity that required the writ to be 
is used. 

1 Rev. Stat. 567, § 39. 
SEOOND PornT.-The whole question of the case, then, is, does the rela

tion of slaveowner and slave, which subsisted in Virginia between Mrs. 
Lemmon and these persons while there, attend upon them while commorant 
within this State, in the course of travel from Virginia to Texas, so as to 
furnish "legal cause" for the restraint of liberty complained of, and so as to 
compel the authority and power of this State to sanction and maintain such 
restraint of liberty. · . 

1. Legal cause of restraint can be none other than an authority to mam
tain the restraint which has the force of law within this State. 

Nothing has, or can claim, the authority of law within this State, unless 
it proceeds- . 

(A.) From the sovereignty of the State, and is found in the Constitution or 
:Statutes of the State, or in its unwritten common (or customary) law; or

(B.) From the Federal Government, whose Constitution and Statutes have 
;the force of law within this State. 

So far as the Law of Nations has force within this State, and so far as, 
·"by comity," the laws of other sovereignties have force within this St~te, 
·they derive their efficacy, not from their own vigor, but by administratron 
.aa e. part of the law of this State. 

Story Confl. Laws, § 18, 20, 23, 25, 29, 33, 35, 37, 38. 
Bank of Augusta '1'8. Earle, 13 Pet. 519, 589. 
Dalrymple '1'8. Dalrymple, 2 Hagg. Consist. Rep. 59. 
Dred Scott '1'8. Sandford, 19 IIow. 460-1 1 486-7. 
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II. The Constitution of the United States and the Federal Statutes give 
no law on the subject. 

The Federal Constitution and legislation under it have, in principle and 
theory, no concern with the domestic institutions, the social ba.~is, the social 
telations, the civil conditions, which obtain within the several States. 

The actual exceptions are special and limited, and prove the rule. 
 
They are

1. A reference to the civil conditions obtaining within the States, to fur

nish an artificial enumeration of persons as the basis of Federal Representa
tion and direct taxation, distributively between the States. 

2. A reference to the political rights of suffrage within the States as, re
spectively, supplying the basis of the Federal suffrage therein. 

3. A provision securing to the citizens of every State within every other 
the privileges and immunities, (whatever they may be,) accorded in each to 
its own citizens. 

4. A provision preventing the laws or regulations of any State governing 
the civil condition of persons within it, from operating upon the condition 
of persons "held to service or labor in one State, under the laws thereo4 
escaping into another." 

None of these provisions, in terms or by any intendment, support the 
right of the slaveowner in his own State or in any other State, except the 
last. This, by its terms, is limited to its special case, and necessarily ex
cludes Federal intervention in every other. 

Const. U. S. Art. 1 sec. 2, subd. 1 and 3. 
Art. IV. sec. 2, subd. 1 and 3. 
Laws of Slave States, and of Free States, on Slavery. 
Ex parte Simmons, 4 W. C. C. R. 396. 
Jones vs. Van Zandt, 2 McLean, 597. 
Groves vs. Slaughter, 15 Peters, 506, 508-510. 
Prigg VB. Penn., 16 Peters, 611-12, 622-3-5. 
Strader vs. Graham, 10 How. 82, 93. 
New York vs. Miln, 11 Peters, 136. 
Dred Scott vs. Sandford, 19 Ilow. 393. 
Ch. J. 452. 
Nelson, J. 459, 461. 
Campbell, J. 508-9, 516-17. 

The clauses of the Constitution of the United States touching the com
mercial power of the Federal Government have no effect, directly or indi
rectly, upon the question under consicleration. 

Cons. U. S. Art. I. sec. 8, subd. 3. 
" " sec. 9, subd. 11 5. 
 

The Passenger cases, 7 How. 283. 
 
Groves vs. Slaughter, ut supra. 
 
New York VB. Miln, ut supra. 
 

III. The common law of this State permits the existence of slavery in no 
case within its limits. 

Cons. Art. I. § 17. 
Sommersett's Case, 20 How. St. Trials, 'T9. 
Knight vs, Wedderburn, Id.§ 2. 
Forbes vs. Cochrane, 2 B. & C. 448. 
Shanley vs. Harvey, 2 Eden, 126. 
The Slave Grace, 2 Hagg. Adm. 118, 104. 
Story Confl. Laws, § 96. 
Co. Litt. 124 b. 

IV. The statute law of this State effects a universal proscription and pro
hibition of the condition of slavery within the limits of the State. 

1 R. St. p. 6561 § 1.-No person held as a slave shall be imported. 
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introduced or brought into this State, on any pretenoe whatever, except 
in the cases herein after specified. Every such person shall be free. Every 
person held as a slave, who hath been introduced or brought in this State 
contrary to the laws in force at the time, shall be free. 

§ 16. Every person born within this State, whether white or colored, is 
free; every person who shall hereafter be born within the State, shall be 
free; and every person brought into this State as a slave, except as autho
rized by this title, shall be free. 

2 R. St. p. 664, § 28. 
Laws 1857, p. 797. 
Dred Scott vs. Sandford, 19 Ilow. 591-595. 

TmRD Por.rr.-It remains only to be considered whether, under the prin
ciples of the Law of Nations, as governing the intercourse of friendly States, 
and as adopted and incorporated into the administration of our municipal 
law, comity requires the recognition and support of the relation of slave
owner and slave between strangers passing through our territory, notwith
standing the absolute policy and comprehensive legislation which prohibit 
that relation and render the civil relation of slavery impossible in our 
own society. 

The comity, it is to be observed, under inquiry, is (1) of the State and 
not of the Court, which latter has no authority to exercise comity in be
half of the State, but only a judicial power of determining whether the main 
policy and actual legislation of the State exhibit the comity inquired of; and 
(2) whether the comity extends to yielding the affirmative aid of the State 
to maintain the mastery of the slave-owner and the subjection of the slave. 

Story Confl. Laws, § 38. 
Bk. Augusta vs. Earle, 13 Pet. 589. 
Dred Scott vs. Sandford, 19 llow. 591. 

I. The principles, policy, sentiments, public reason and conscience, and au
thoritative will of the State sovereignty, as such, have been expressed in 
the most authentic form, and with the most distinct meaning, that slavery, 
whencesoever it comes, and by whatsoever casual access, or for whatso
ever transient stay, SITA.LL NOT BE TOLERATED UPON OUR SOIL. 

That the particular case of slavery during transit has not escaped the in
tent or effect of the legislation on the subject, appears in the express 
permission once accorded to it, and the subsequent abrogation of such 
permission. 

1 Rev. St. Part I. ch. XX. Tit. 7, § 6, 7. 
Repealing Act, Laws 1841, ch. 247. 

Upon such a declaration of the principles and sentiments of the State, 
through its Legislature, there is no opportunity or scope for judicial doubt 
or determination. 

Story Confl. Laws, §§ 36, 37, 23, 24. 
 
Vattel, p. 1, §§ 1, 2. 
 

II. But, were such manifest enactment of the sovereign will in the pre
mises wanting, as matter of general reason and universal authority, the 
status of slavery is never upheld in the case of strangers, resident or i~ 
transit, when the domestio laws reject and suppress such status as a civil 
.condition or social relation. · 

(A.) The same reasons of justice and policy which forbid the sanction of 
law and the aid of public force to the proscribed status among our own 
population, forbid them in the case of strangers within our territory. 

(B.) The statu! of slavery is not a natural relation, but is contrary to 
nature, and at every moment it subsists, it is an ever new and active viola
tion of the law of nature. 

Of this no more explicit or unequivocal statement can be framed than 
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is to be found in the Constitution of the State of Virginia. Thus, the first 
article of the Bill of Rights of that Constitution declares: 

"That all men are by nature equally free and independent, and have cer
tain inherent rights, of which, when they enter'into a state of society, they 
cannot by any compact deprive or divest their posterity; namely, the enjoy
ment of life and liberty, with the means of acquiring and possessing pro
perty, and pursuing and obtaining happiness and safety." 

It originates in mere predominance of physical force, and is continued by 
mere predominance of social force or municipal law. 

Whenever and wherever the physical force in the one stage, or the social 
force or municipal law in the other stage, fails, the status falls, for it has 
nothing to rest upon. 

To continue and defend the status, then, within our territory, the stranger 
must appeal to some municipal law. He has brought with him no system of 
municipal law to be a weapon and a shield to this status; he finds no such 
system here. Ilis appeal to force against nature, to law against justice, is 
vain, and his captive is free. 

(C.) The Law of Nations, bnilt upon the law of nature, has adopted this 
same view of the status of slavery, as resting on force against right, and 
finding no support outside of the jurisdiction of the municipal law which 
establishes it. 

(D.) A State proscribing tlie status of slavery in its domestic system, has 
no apparatus, either of law or of force, to maintain the relation between 
8trangers. 

It bas no code of the slave-owner's rights or of the slave's submission, nn 
processes for the enforcement of either, no rules of evidence or adjudication 
in the premise:<, no guard-house~, prisons or whipping-posts to uphold the 
slave-owner's power and crush the slave's resistance. 

But a comity which should recognize a &tatus that can subsist only by 
force, and yet refuse the force to sustain it, is illusory. If we recognize the 
fragment of slavery imported by the stranger, we must adopt the fabric of 
which it is a fragment and from which it derives its vitality. 

If the slave be eloigned by fraud or force, the owner must have replevin 
for him or trover for his value. 

If a creditor obtain a foreign attachment agalnst the slaveowner, the she
riff must seize and sell the slaves. 

If the owner die, the surrogate must administer the slave as assets. 
If the slave give birth to off::;pring, we have a native-born slave. 
If the owner, enforcing obedience to bis caprices, maim or slay his slave, 

we must admit the status as a plea in bar to the public justice. 
If the slave be tried for crime, upon his owner's complaint, the testimony 

of his fellow-slaves must be excluded. 
If the slave be imprisoned or executed for crime, the value taken by the 

State must be made good to the owner, as for "private property taken for 
public use." 

Everything or nothing, is the demand from our comity; everything or 
nothing, must be our answer. 

(E.) The rule of the Law of Nations which permits the transit of stran
gers and their property through a friendly State does not require our bws 
to uphold the relation of slave-owner and slave between strangers. 

By the Law of Nations, men are not the subject of property. 
By the Law of Nations, the municipal Jaw which makes men the subject 

of property, is limited with the power to enforce itself, that is by its territo
rial jurisdiction. 

By the Law of Nations, then, the strangers stimd upon our soil in tl1eir 
natural relations as men, their artificial relation being absolutely ter
minated. , 

The Antelope, 10 Wheat., 120, 121, and cases ut supra. 
(F.) The principle of the law of nations which attributes to the law of 
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the domicil the power to fix the civil status of persons, does not require our 
laws to uphold, within our own teN'itory, the relation of slave-owner and 
slave between strangers. 

This principle only requires us (1) to recognize the consequences in refer
ence to su~iects within our own jurisdiction, (so far as may be done without 
prejudice to domestic interests), of the status existing abroad; and (2) 
where the status itself is brought within our limits and is here permissible 
as a domestic status, to recognize the foreign law as an authentic origin and 
support of the actual status. · 

It is thus that ma1'1'iage contracted in a foreign domicil, according to the 
municipal law there, will be maintained as a continuing marriage here, with 
such traits as belong to that relation here; yet, incestuous marriage or poly
gamy, lawful in the foreign domicil, cannot be held as a lawful continuing 
relation here. 

Story Confl. Laws, §§ 51, 51, a., 89, 113, 114, 96, 104, 620, 624. 
(G.) This free and sovereign State, in determining to which of two exter

nal lawR it will by comity add the vigor of its adoption and administration 
within its territory, viz., a foreign municipal law of force against right, or 
the law of nations, conformed to its own domestic policy, under the same im
pulse which has purged its own system of the odious and violent injustice of 
slavery, will prefer the Law of Nations to the law of Virginia, and set 
the slave free. 

Impius et crudelis judicandus est, qui libertati non favet. N ostra jura L'i 
OIDJ: OASU libertati dant favorem. 

Co. Litt. ut supra. 

MB. EvARTS then proceeded with the argument, and said: 

If the Court please: The question brought originally under judicial exami
nation and for practical determination, was an interesting and important 
one, as it respected the liberty of the persons'Whose fate was to be deter
mined, under our law, by our jurisprudence, and by the judgment of our 
courts. Their number was considerable; and ever in enlightened commu
nities, there is no question so important as that which touches the liberty of 
man-in a free country, important that the full measure of that liberty ~hall 
~ot be unjustly and unlawfully circumscribed, and in a despotic country, or 
Ill a country where slavery exists, important that the poor remnant of that 
liberty may not be still more abridged. Therefore, that imprisonment should 
continue an hour longer than it ought by law, or that there should be c?n
straint of limb or voice that the law does not allow, is ever a consideration 
that should call off courts of justice from the ordinary deliberations on ~atters 
of property, however great, until this question be determined, and this great 
wrong, ifit be one, be redressed. But when the question of liberty is presented 
in the persons· not only of so many, and not only for their lives, but ~or ~he 
whole stream of their posterity forever, I apprehend that no court of Justice 
(though limiting the gravity of this question to that of the fate of these 
eight persons and their posterity), ever had occasion to consider a graver 
ql.iestion of human liberty, or ever to be more careful that they should not, 
by an erringjudgment, determine the doom of these people forever: The 
question is here, and it is not to be evaded. Whatever is done concernmg the 
future of these persons, is done by the law of New York, imposed. by her 
own State authority, or by the law of New York, resting upon and nnposed 
by, the paramount authority of the Federal Government. Whatever of 
doubt or difficulty there may be, whatever of obscurity or uncertainty there 
may be, on this question, the determination of this court, as that of last 
resort in this State, finally impresses the right, the sanction, the force, that 
r.re necessary, and thus establishes, continues, or permits the slavery of 
these men and women. 

Now, beyond controversy, as it is the duty of an advocate, so much more 
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ls it the duty of a court, when a legal question, within legal limits, is to be 
disposed of, to meet that question and determine it, as a juridicial inquiry; 
and when the responsibilities of the judge and of the advocate are dis
charged, if the law drives into slavery these unfortunate appellants to your 
judgment, then, as servants of the law, you are acquitted. The ministers 
of justice do not always perform an agreeable duty. But, every considera
tion drawn from general jurisprudence, drawn from the nature of man, 
drawn from the immutable qualities of right and wrong, may be rightfully 
invoked in such an inquiry. Unless we live under a government that has 
renounced all these principles, that, on inducements of policy, of interest, or 
of whatever perverse' influence has guided the public councils, stands upon 
a denial of natural right, upon the overthrow of general justice, and has 
established the public policy of injustice and oppression; unless the court 
sits under a government that has avowed antl. maintained, anu culls upon 
it to avow and maintain, such a desertion of common right and natural 
justice, then, all arguments, and all illustrations that bring the judgment of 
a free court of a free people to determine. what their law is, and how it 
should be administered, are, in this inquiry, pertinent and appropriate. 

But, if the Court please, the ma,,"'Ilitude of this question is .not limited to 
its pressure upon the liberty of the particular persons whose case is before 
the court. As a part, (and a. part not to be evaded), of the consideration 
and determination, both in the legislative councils antl. in the courts of judi
cature, of the nation, and of the separate States, of the question that grows 
out of the existence in this country, in slavery, of negroes and their descend
ants, the present inquiry attracts great public attention. 

Beyond the status of domestic slavery, as a local institution-established, 
administered, construed and defended in and by the States, which, under 
our Federal system maintain it-three forms of question will obtrude 
themselves on public attention, and cannot be avoided. The one is
·what is the power and authority of the governments of the States that con
tinue and maintain the institution of slavery, in respect of the free citizens 
or free inhabitants of this country, to protect, by their exclusion, or hy their 
control while within these communities, this institution of slavery, against 
violent, against legal, against moral, against religious, against social influences, 
that may disintegrate and destroy it~ This right, asserted to the extent of 
absolute contra~ upon the necessity of self-preservation, has never been per
mitted to be the subject of calm, judicial inquiry within the States that sup
port slavery. Whether free black citizens, or free black inhabitants (if they 
be not citizens), of the free States of the Union, shall be permitteu in their 
pursuits of navigation or otherwise, to come within the territory of a slave
holding State; whether white mechanics, merchants, landowners, whether 
teachers and preachers, free citizens of the United StateB, shall be permitte<l 
within the slaveholding States to establish their residence permanently or 
temporarily, and pursue their voc-ations; or whether the institution of slavery, 
of domestic authority, shall have the power to subjugate the free people of 
the country, morally, socially, and politically, in ortl.er that the slaves may 
be held in personal bondage-these a.re questions that are exhibiting them
selves in a form the most significant and important in various parts of this 
country. It has never yet been permitted in the slaveholding i::ltates, that 
judicial inquiry should be instituted and prosecuted, to the result of a legal 
determination of these questions. 

Another most important, and in the public mind most absorbing, political 
topic, touches the footing of this domestic institution of slavery in, and in 
respect to, the territories of the United States, that are protected by no 
government or laws except those of the Federal Union. This question, agi
tated in the public councils, agitated in the popular mind, and discussed to 
a certain extent in the Supreme Court of the United States, is one, opinions 
and determinations upon which are supposed to have an important bearing 
upon the third and last remaining inquiry connected with the general subject. 
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And that is, what is the legal position of the domestic institution of 
slavery, as existing in the slave States, in regard to slaves and their owners, 
when brought within the free States, that are governed by their own consti
tutions and laws, expounded and administered by their own courts? That 
is the question now before your honors; and that question concerns what is 
of more vital importance to a political community, than anything else, its 
sovereignty. It touches not only this question of sovereignty, vital to the 
existence of an independent community, but sovereignty in its most central 
point-that of the control of the civil and social condition of persons within 
its borders. For it may be very well understood that if a sovereign State 
has not the power of determining the political, the civil, the social, the 
actual conditfon of persons within its borders, it is because some other 
power has that control; and how it can be admitted that a foreign govern
ment, a foreign jurisprudence, a foreign social condition, can intrude itself 
into an independent State, and establish for all time, or for any time, for 
some persons, or for one person, that condition within the State into which 
the intrusion is made ; how this admission can consist with the fundamental 
idea of the sovereignty, or of the separateness of a political community, it 
passes my intelligence to comprehend. 

But, upon the view of the learned counsel who sustains the pretensions of 
the State of Virginia, that State either, by its own authority, or by the aid of 
the Government of the United States, has something to say concerning the 
legal condition of persons within this State. The pretension that by the 
paramount dominion of the Federal Constitution we are bound to admit 
within our borders the institution of slavery, is a claim which, in my judg
ment, permits of no limitation whatever, of time or of circumstance. It 
presents, therefore, a question of the first importance. If it were presented 
to you as merely a question of comity, to which you were obliged by your 
sense of what is fitting and possible, under the recognized will and authority 
of our own Legislature, why, although the public mind might be awakened, 
the proposition would not be so alarming as that we are controlled in this 
matter, not by any judgment of our own .as to what is proper, or fitting, 
or hospitable, but are bound by a superior authority, and to results to which 
we can put no limits. 

Now, if the Court please, it will be found that the very general view, which 
has been suggested by the counsel for the appellants here, of their claim 
respecting obligations and duties on our own part, serves no good purpose 
whatever, but tends to withdraw the attention of the court from the real 
subject of judicial inquiry. What is the subject bf the present judicial 
inquiry, and how does it arise 1 

Within this State, and within the limits of the city of Kew York, were 
found eight men and women of color; and it was alleged, in such authentic 
form as our statutes require, to our accredited judicial officer, that these 
eight persons were restrained of their liberty 1 What of that? What is it 
that institutes such an inquiry, and what is the point to be disposed of when 
such an inquiry is raised 1 The inquiry is instituted under our statute of 
Habeas Corpus, one of the main guards and protections of our liberty. For 
the words "liberty" and "slavery,"-which we may get so used to as to 
think there is not much difference between them, except that they suggest 
matters of jurisprudential consideration as to the limits and extent of the 
one and the other-liberty and slavery, as civil conditions, are practically 
nothing more nor less than the establishment of laws, and the methods pro
vided for their enforcement, to define and protect the one institution and 
the other. And, when you look for the liberty that the people of New York 
enjoy, you find it in their laws and in their system of government. You 
find their political liberty in the share that they have in the election and 
change of all persons that form and administer their government. You find 
their civil liberty, as matter of private and per::ional right, in the guaranties 
of the Constitution, in the m~thods of the publio administration of justice, 
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in the trial by jury, in the Habeas Corpus; and you may have all the fanci
ful notions of exemption from bodily restraint in the world, yet if you do 
not have the Habeas Corpus act or some equivalent mode of attracting the 
public eye and conscience in administering the law, to the condition of 
people who are restrained of their liberty, you have no personal liberty, for 
you have no efficient mode of vindicating and defending it. 

What does our Habeas Corpus act require, first, in respect to the institu
tion of the investigation, when it shall be alleged to ajndicial officer that 
any person within the State is restrained of his liberty~ Why, it creates 
an absolute legal necessity that the question of fact and of right should at 
once be withdrawn from the personal or forcible control which exists, and 
be transferred instantly and completely to the actual and legal control of the 
State. That is the Habeas Corpus act, that the question of the restraint 
of a human being in this State, upon any allegation that it exists in fact, 
should be at once rescued from the determination of force and personal con
trol, and made a question of the State's maintaining the restraint. From 
that time, in the theory of the law, the restraint, in fact, cannot continue 
a moment, but by its maintenance by the "law of the State, enforced and 
supported by the power of the State. 

So essential, in a free State, is this practical form of sustaining personal 
liberty, that it is protected in a way and with a vigor that no other right 
whatever is protected, or, consistently with some other general and neces
sary principles, is supposed to be possibly capable of protection. The right 
to the writ of Habeas Corpus is protected against invasion from the legisla
tive power of the State, under the Constitution; a protection which it 
shares with various other private rights. But this writ as a matter of judi
cial administration, is put upon a footing on which the exercise of no other 
judicial procedure whatever is put-that is, upon an absolute legal neces
sity that, upon suggestion, the writ shall issue. The judge to whom appli
cation is made, has no discretion to withhold the writ; if he refuses it, ho 
exposes himself to fine, as well as to all the consequences of dereliction of 
absolute official duty. 

Why is this 1 It is to secure, as matter of necessary practical result, 
that, whatever the future progress of the inquiry and its final determination 
shall be, the condition of personal and forcible restraint shall not continue 
one moment, but that, on the fundamental basis of this universal principle 
of free governments-that whatever is rightly done, is rightly done by law 
-the transfer shall immediately, completely and irresistibly be made from 
the private force that accompanied the actual restraint, into the region of 
law and judicial determination, and from that moment, either the restraint 
ceases or the law continues it and compels it. 

(The Court took a recess.) 
On the reassembling of the Court, Mr. Evarts resumed his argument. 
I have said, if the Court please, that the policy of our law in support of 

personal liberty, had seen fit to devise a process whereby any actual restraint 
upon a person within this State shall be immediately changed, in fact, from 
the restraint by private force into the restraint of the law, and by the public 
force; that thereafter the law restrained, and by its authority alone, was 
any continued deprivation of liberty possible. I have said that this process 
was the important practical and eff0ctual support of liberty without which 
liberty might remain as a name, and despotism exist as a system. 

Am I wrong in claiming this efficient agency for the writ of Habeas 
Corpus. and in attributing to it when issued, the consequences I have sug
gested~ The personal liberty of the people of this State might doubtless 
have been left, in the first instance, to their own protection, or for them to 
find, by ordinary remedies, redress for its infraction. Thus it might have 
been left to a person held in bondage or under restraint in this i::ltate, to 
relieve himself by force if he could, and then in an action to recover dam
ages for false imprisonment. This would be so if the Habeas Corpus act 
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wore not in force, aml this contest of private force would be determined by 
superior strength as to who should obtain the victory. 

The•distinctive trait of the Habeas Oorpus act is that it will not tolerate 
this "let alone" policy-that it will not permit the will or power of prince 
or mni:ristrate, or public officer, or private person to have sway, but always 
and only the power of the law-that it will take an active part in the pro
tection and defence of liberty, and that the existence of the fact ofrestraint 
shall be the only pre-requisite to remove the question from this region of 
force and submission into the public jurisdiction of the law. 

If this be so, and no one can deny that it is so, from the moment the writ 
of Habeas Corpus was issued in this case, if these eight persons are held in 
this State for any period, brief or permanent, in slavery, or if they are sent 
away from this State into slavery, it is done by the law of the State of New 
York, and by it alone. For the private dominion of Jonathan and Juliet 
Lemmon over these persons has been removed by the writ of Habea.~ Corpus, 
and they stand in this court for its judgment and control, as the law shall 
award. The process once set in motion, there is no.escape from its regu
lar procedure and its final result, and the statute permit.s no answer that 
shall continue the restraint, unless it shall disclose some cause in law 
sufficient. 

Now, what is answered to the exigency of this writ? Tlie petition for 
the writ alleges that these persons "were, and each of them was, yesterday 
confined and restrained of their liberty on board the steamer Richmond 
City, or City of Richmond, so called in the harbor of New York, and taken 
therefrom last night, and are now confined in house No. 5 Carlisle street in 
New York, and that they are not committed or detained by virtue of any 
process issued by any court of the United States, or by any judge thereof, nor 
are they committed or detained by virtue of the final judgment or decree of 
any competent tribunal of civil or criminal jurisdiction, or by virtue of any 
execution issued upon such judgment or decree." The supposed cause of 
restraint is then set forth by the petitioner, but as the return states it, we 
need not consider the charges of the petition in this behalf. The answer 
gives as legal reason for holding them in the restraint thus admitted to 
exist, that in the State of Virginia, the respondents, Jonathan and Juli:t 
Lemmon, being there residents and citizens, these eight persons were their 
slaves: that they, planning an emigration from Virginia to Texas, where 
the institution of slavery, equivalent to that under the laws of Virginia, 
existed, took passage in a steamer to the city of New York and there landed, 
awaiting the commencement of a new voyage, that should carry them to 
Texas; that their residence or being in the State of New York was as p~t 
?f that transit, and with no other plan or design in regard to their rema!ll· 
mg except to complete that proposed voyage from New York to Texas: 
And they claim that the restraint exercised is justified under the laws of 
New York, by reason of the facts they have stated. That is the case, and 
that being the case, it i11 for the court to determine whether by the laws of 
New York, that is legal cause of restraint; and if it be, to give thew.hole 
power of the law and of the State of New York to maintain that restramt. 

The statute provide11 that upon the return made to the writ "the court 
or officer before whom the party shall be brought on such writ of Habeas 
Oorpus, shall immediately after the return thereof, proceed to examine into 
the facts contained in such return, and into the cause of the confinement or 
restraint .of such party. If no kgal cause be shown for such imprisonme?t 
or restramt, or for the continuation thereof, such court or officer shall dis· 
charge such party from the custody or restraint under which be is held." 

The n~cessary result of this procedure, introduced by the writ of Habeas 
Corpus, 1~ thus shown to be the discharge of these persons from the control 
under which they are found, unless some kgal cause shall have, by the return, 
been shown for t~e continua.nee of th~ restraint complained of. 

The only question, then, was, and is, whether the relation of slavery (a.s 
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described in terms in the return), existing in Virginia, and existing conform
ably to the laws of Virginia, is a cause for the restraint by our law, of these 
persons under the dominion of their owners as slaves in New York; during 
a brief or other stay, under the circumstances detailed in the return, and so 
as to compel the authority of our State to be actively exerted to maintain 
and continue such restraint of liberty. 

We are first, then, brought to the inquiry ofwhat a legal cause of restraint 
is. It is, I take it, an identical proposition to say, that legal cause of 
restraint can be none other than an authority to maintain the restraint 
which has the force of law within this State. From whatever source this 
authority of law is derived-whether it be directly from State legislation, 
or is found in the unwritten common (or customary) law of the State itself, 
or whether it be from the Federal Government, whose Constitution and 
statutes have as perfect authority within this State, as laws originating by 
State enactment, or by the adoption for the time being under the principles 
of comity, or for whatever reason, of a foreign t1ystem of law (as a frag
ment and casually, if you please), it must have the compulsory force of law 
in this State or it is no answer to the writ. Under this last head of author
ity the inquiry is, whether our law, finding such restraint maintained or 
permitted by other communities with which we have intercourse, chooses to 
say that, unuer certain circumstance!! and limited conditions, it will interpose 
and continue that restraint on persons passing through our territory. 
Your honors will see, that though yon may ascribe to these three sources of 
authority, the means or grounds for the restraint under consideration, yet 
after all, they are but two; the authentic and original law of our State, and 
the authentic and original law of the Federal Government. For the legal 
policy that may make possible and exceptional, in favor of strangers, a con
dition of things that we do not permit to our own citizens or tolerate in our 
own population, though called by the name ofcomity, must after all, be a part 
of the jurisprudence either of the Federal Government in force within this 
State, or of the State Government, administereu by our courts. 

Having thus, as I think, rightly put before the court the real point for its 
consideration, and assigned the true limits from which the rules for its 
adjudication must be furnished, let. us look for a momeut at the position 
taken by our opponents. .As I understand the learned counsel who sup
ports the pretensions of the State of Virginia, and maintains the case of the 
appellants here, the form and substance of his argument may be briefly 
divided thus: The first point, on which he insists, which includes mere 
general topics, expanded through the first 17 pages of his brief, is designed 
as an argument to propitiate the court to a favorable consideration, or at 
least to an impartial estimate of this stranger, slavery; to show that it is not 
as bad as it has been painted, and that some of the men who have given it 
an ill name, have themselves had complacency and toleration for other 
social faults and defects, in the communities in which they lived, that were 
quite as bad. Its purpose is to put this court in a disposition to find no 
repugnance to this institution of slavery, in their own breasts, in the publio 
consCience, or in the sentiment or in the action of this State, as evinced by 
any legislation, any principles of its common law, any judicial determina
tions, except as they may find written in the statutes, some imperative pro
hibition of slavery. He would bring you to think that if this were an open 
question, (and he will contend that it has been left an open question, so far 
as any statute of the State is concerned)-there are many reasons of 
conscience, ofjustice, of benevolence and of duty, which require the main
tenance and continuance of the institution of slavery, and require every 
man, whose hands are untied, to give it a helping and supporting hand; that 
you must find yourselves subdued by some hard systt'ni of positive law, that 
prohibits you from being hospitable to this social and civil institution of 
slavery, to justify this court in frowning upon it. In some future stage of 
my argument I shall have, more completely and distinctly perhaps, to direct 
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the attention of the court to some of the many positions and illustrations 
which are embodied in this forensic plea for slavery. But let me say now, 
that if this court and our people, cannot be brought to look kindly upon its 
fragmentary and temporary existence in our midst, but by trampling down, 
step by step, all the great barriers against oppression that have been raised 
by the reason, the justice and wisdom of age after age-but by undermining 
the principles that have built up a great, free and powerful nation, to be the 
habitation of liberty and justice for the great population of to-day, and for 
generation after generation yet to come; if the rights, poor, feeble, casual, of 
the black man, cannot be overborne or overthrown without tearing in 
pieces the law of nations-confounding all distinctions between civilization 
and barbarism-subduing right by might, and thinking that force and power 
can, any day it chooses, call evi~ good, and good, evil, and that a few so~ 
phrases and intricate sentences, can obscure, even for an hour, the differ
ence between right and wrong, and the fundamental distinction between a 
rnle of force and a rule of right: then this class of the community, while here 
in the State of New York, is abundantly safe; for an adoption of the maxims 
and the principles that are necessarily claimed in this deliberate argument, 
that force is right, and power is law, can only be expected by reversing the 
whole tide of civilization, and by bringing into discussion, in courts of jus
tice, that rest upon nothing but the supremacy of reason for their authority, 
propositions that make foolish the existence of tribunals of justice, when 
contests of force alone, are important or interesting to man and to society. 

The next proposition of the counsel for the appellants is, that up to the 
time of this judicial inquiry in the court below, there was no legislative act 
of our State that, by its effect, or in its terms, operated to prevent our 
courts from withholding a judgment of liberty, on a writ of Habeas Corpus, 
from slaves brought hither from another State of the Union; and further, 
that if the statutes of the State, rightly construed, should be held Lo 
have that force and effect, under the Constitution of the United States, such 
statutes are invalid, and no judgment that was based upon such a construc
tion of the law of this State, could be sustained. And this prohibitory 
control of the Constitution of the United States, over this subject, is based 
upon the commercial powers of the Federal Government to regulate that 
kind of intercourse between the States.of the Union, and upon the provi
sion or guaranty of the Constitution to the citizens of each State, that they 
shall be· entitled to all the privileges of citizens in the several States. In gain
ing this effect from the latter clause, the learned counsel holds, by a con
struction, I think, somewhat novel, that its meaning is, that the citizens of 
each State, shall have in each other State, not the same rights as the citi
zens of the State into which they come, but, what the learned counsel des
cribes as, the rights of a citizen of the United States, in each State into 
which they come; and, this being rather a shadowy description of rights, not 
to be found, I think, defined in any constitution or by any laws, the prop~
sition ends in claiming as the effect of the clause in question, that the citi
zens of each State, coming into another State, besides the privileges and 
immunities of citizens enjoyed there, which they are to receive in full, a~e 
also to be accorded all the rights that they had at home ; and that this 
clause, (in its natural, and in its established, construction so easily unde_r
stood, so consonant with general jurisprudence, so important and useful lil 
preserving relations between the citizens of different States, by according 
freely and at once to every citizen who comes here, the same rights which 
our citizens have), is turned into an instrument and means of the absolute 
overthrow of State sovereignty. That is to say, that, under this clause of 
t~e Constitution, .instead of protecting the citizens of every State against 
disparaging distinctions in any State, between them and the citizens of that 
State-instead of being a shield and a guard-the Federal Constitution arms 
them with the codes and statutes of their own State, which they carry with 
them, as an additional system of law, to be administered in their favor, 
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while they remain lawfully within the State to which they have made their 
visit. I say it comes to this substantially, in terms ; and it must come to 
this if it varies at all from what seems to me, the simple and necessary con
struction, that its effect is limited to securing to citizens of other States, 
while here, the same rights and privileges with our own citizens. For, 
although it is very easy to talk of a " citizen of the United States," it is very 
difficult to find a citizen of the United States, that is not a citizen of some 
State, and it is very difficult to find, in my judgment, a citizen of any State 
who is not a citizen of the United States. I do not see where you will find, 
in the law or Constitution, any description of citizenship of the United States, 
as distinguished from citizens of the States, except in regard to persons 
brought in ab extra, persons of foreign nativity, where an operative citizen
ship, of the Uniteu States, proceeds from the Federal power. But none of 
us that were born here, ever got any right of citizenship of the United States, 
except by, ant! from, and in, the fact that we were citizens of some State. 

The course that I shall think suitable, if the Court please, to auopt in this 
direct legal inquiry, under this writ of Habeas Corpus now before the court, 
will be to say, and, I think, to show, that, as for legal cause for the restraint of 
these persons within the city of New York, under the circumstances detailed, 
the Constitution of' the United States, and the Federal statutes, give no law 
whatever-none-and that they have nothing to do with it. In the first 
place, I state, as a point of' elementary constitutional law, that the Federal 
Constitution, and legislation under it, have, in principle and theory, no con
cern with the domestic institutions, the social basis, the social relations, the 
civil conditions, which obtain within the several States. Is there any doubt 
on that subject i We are all familiar with the divisions of political opinion, 
that have arisen on the question whether this or that particular power, 
sought or claimed to be exercised by the government of the United States, 
was or was not within the grants of power, in the Federal Constitution. 
We all know that, as lawyers, we are not unfrequently called upon to deter
mine, whether this or that exercise of governmental power by a State 
authority is or is not an infraction upon the express or implied power of 
the Federal Government. But, every lawyer knows, that the whole juris
prudence of State and Federal courts on these subjects-as to whether the 
express power or necessary implication of power exists in the United States, 
ant! whether the particular action of a State Government is a violation of 
some express prohibition upon its action in the Federal Constitution, or is 
an intrusion and encroachment upon some explicit or implied power of the 
Federal Government-every lawyer, I say, knows that the whole matter 
involved within the limits of this inquiry constitutes, as it were, but the 
merest fraction of the general rights, laws, institutions, employments, con
ditions, relations, which build up civilized society, and make up the body 
of the subjects of the jurisdiction of the several State governments. 

It is very difficult to see how it can be claimed that, upon any general 
theory, the Federal Government has anything to do with any questions 
regulating the rights and titles to property-regulating the distribution 
of rank and orders in society, if they should ever come to exist, or at all 
touching the great social fabric, which makes up a civil State. I am, then, 
justified in saying that, upon the whole theory of the two governments, 
State and Federal, we are quite free from any implication, or intendment, 
that the Federal power ha.~ anything to do with the civil conditions and 
social arrangements within the different States. 

If we look at the history of the Constitution, and of the opinions of the 
men who framed it, we find that a determined stand was made against any
thing like the establishment of a general government that should exercise 
authority, at all, over the general fabric and system of the domestic condi
tion of the people. All the different provinces had laws, and customs, and 
arrangements, with which they were satisfied, and they were unwilling, in 
the language of Mr. Ellsworth, of Connecticut, "to trust the Federal Govern
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ment with their domestic institutions." And we know that, since the for
mation of the Constitution, its amendments, and the political controversies 
that have arisen nnder it, have all tended to confine the General Govern
ment to, and to restrict the State Governments only in, the particular and 
main lines of authority that are delegated in the Federal Constitution. 

Now, if we had not looked at the Federal Constitution in this light, it 
would surprise us to see, in how few provisions, and in relation to how few 
subjects, it at all touches, or makes mention o~ the condition of people 
within the States. There are but four references, as I construe the Consti
tution, that can bear this construction. 

The first is a reference to the civil conditions obtaining within the States 
to furnish an artificial enumeration of persons, as the basis of Federal Repre
sentation and direct taxation, distributively between the States. 

The Constitution establishes a rule for the distribution of representation 
in the Federal Government, among the different States of the Union, by a 
reference to the condition of people within it-that is to say, instead of 
adopting the natural numeration of population thoughout this country, BB 
the basis of distribution of federal representation, it does establish, an arti
ficial rule or method of count, for that purpose recognizing social dif
ferences of condition in parts of the population. It does not make any dis
crimination between States, but says throughout all the States, from Massa
chusetts to Georgia, you shall count all the people ·that come within a cer· 
tain description, (which is intended to include everybody but slaves, without 
the odium of naming them), and then count three-fifths of the rest, who 
can be none others than slaves. 

The second reference of the Federal Constitution, is to the politicaZ right.I 
of au.ffrage within the States, as supplying the basis of the Federal suffrage 
in them, respectively. 

Here, the Federal Government comes into the States merely to seek what 
it shall find there : not in the remotest degree to establish anything, to pre
serve anything, to affirm or continue anything. It is demonstrable that 
each State has a complete control over the suffrage within it, for all Fede
ral representation. 

The Constitution has expressly declared, that whatever each State shall 
consider a proper basis of suffrage for representation in the more numero~s 
body of its legislature, shall be the basis of suffrage for representation 1n 
Congress. 

The third provision, one to which I have already referred, is that for 
securing to the citizens of every State, within every other, the privileges 
and immunities (whatever they may be) accorded in each to its own citizens. 

Let us look at the phraseology of that section, to see whether it bears any 
other construction than the simple one which I have attached to it. The 
words are these : . 

"The citizens of each State shall be entitled to all privileges and immum· 
ties of citizens in the several States." 

It is claimed by the learned counsel for the appellants, that this should 
be construed as if it read: "The citizens of each State shall be entitled to~ 
the privileges and immunities of citizens of the United Statea-in the sever 
~~ . 

But it is very plain, as it seems to me, in the first place, that there. 1~ 
nothing in the condition of a citizen of the United States, whic 
would warrant the suggestion, that there was any intention that he 
should carry into any State, social or political rights which citizens there 
did not enjoy. And, in the second place, the natural and necessary co~s~ruc· 
tion of the clause is, that the privileges and immunities secured to. ~1t1zens 
of each State, while within another, are the privileges and immumt1es that 
citi_zens of t.he State, where such privileges and immuniti€1s shall nee<;} to bd 
cl~1med, enJoy. It establishes, and should establish, a rule of equality an 
u.uformity, not of distinction and confusion. 
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The fourth provision of the Constitution which comes under our conside· 
ration, is familiarly known as the "Fugitive Slave Clause," and reads as 
follows: 

" No person held to service or labor in one State, under the laws 
thereof, escaping into another, shall, in consequence of any law or regulation 
therein, be discharged from such service or labor, but shall be delivered up 
on claim of the party to whom such service or labor may be due." 

This clause, undoubtedly, does affect the condition of persons in the States 
of the Union. It, undoubtedly, does affect an escaped slave, while within any 
State of this Union into which he shall have escaped, with certain restraintti, 
impediments, burdens and consequences of restoration, which are not 
imposed by the government or laws of the State in which he is found. And 
here, for the first, does the Federal Government, by its own force, put upon 
this particular class of our population, found in the special predicament of 
escape from the State in which they owed service, the bonds of Federal obli· 
gation, and destroys entirely their recourse to the protection which, other· 
wise, they could have claimed from the laws of the State in which they are 
found. 

Now I have said that these are the only clauses of the Constitution that 
can be held in any sense to relate, at all, to the condition of persons, civil or 
political, in the States of the Union, for any purposes of Government; and 
that none of these clauses touch the question now under discussion. 

The argument to this effect in respect to the "Fugitive Slave Clause," is 
unanswerable. 

. The general principles of jurisprudence and the decisions of the Federal 
Courts, all show that, but for the existence of this clause, an escaped slave 
would be held by no restraint or coercion, except such as the State in which 
he was found chose to establish and enforce; and that the rights of the 
roaster would rest upon nothing but the comity or the legislation of the State 
into which the escape had been made. The existence of this clause in the 
Constitution is not only evidence that the right of reclamation would not 
have existed but for its insertion; but it is an argument of the utmost force, 
that even with this clause in the Constitution, no right exists for his master to 
hold in servitude, in the state of refuge, even an escaped slave. An escaped 
slave, after he is restored, is held in slavery by the laws of the State whence 
he escaped and to which he returned, as he was before. But while he is 
in another State, the "Fugitive Slave Clause" gives no authority to hol,d, and 
use him as a slave. There is no legal answer that can be maue to our writ 
of Habeas Corpus, in respect to a slave escaped into this State, except that he 
is held by authority of Federal Legislation, under the Constitution, providing 
the mode of his recapture and restoration to his home of slavery. Whether 
now it would be held by the Federal Judiciary, that there existed a general 
right on the part of the master, personally, to reclaim the slave by his 
own direct force, as bail may recover their prisoner, is doubtful. But grant· 
ing that such right exists, still there is no right to hold him in slavery in 
the State to which he has escaped. There is the right of taking and carry· 
ing him away, unuoubtedly, either by the process of Federal law, or, per· 
haps, by this personal authority that belongs to the relation of bail and pri· 
soner, or master and slave; but not to hold him in slavery; and any attempt 
to do so, or to do anything except with due diligence to remove the escaped 
slave to the State from which he escaped, would not be protected against 
our writ ofHabeas Corpus by the Federal Constitution or Federal Legislation. 

Before considering the decisions of the United States courts, which I 
suppose clearly establish the position, that the Federal Legislature and the 
Federal courts have nothing whatever to do with the subject now before 
this Court I will, very briefly, place before the Court my views as to the 
existing law of this State, on the subject of the allowance or permission of 
slavery within it. 

If there is nothing left to be considered but whether our law sustains or 
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permits this relation of master and slave, if this is the kind of legal restraint 
necessary to defeat of its proper result, the writ of llabeas Corpus, then we 
must find in our State law, in some form, an authority for the restraint. 

It is necessary for me, here, only to suggest, that it is not requisite, to 
support a legal restraint, that there should be a positive warrant or man
date oflaw directing or requiring it. A restraic.t permitted by our law is 
as good an answer to the writ of Habeas Corpus as a positive warrant or man
date. It is not necessary that we should have a writ of execution, or a 
warrant of committal, or that the imprisonment should be in the State 
prison or in a jail, or that, in any form, there should be a direct command of 
active authority, The relations that our law recognizes, whether or not they 
be established or regulated by statute, and which give, in their nature, 
restraint over the person, to this or that degree, constitute a good answer to 
uphold the exercise of that restraint to that degree. The relations of hus
band and wife, of parent and child, of guardian and ward, of the drunkard 
and his committee, of the lunatic and his committee ; all these relations,· 
when the exigency of the writ evokes them as a cause of the restraint of 
persons, are recognized by our law as justifications for such restraint and 
control as do not exceed the due measure which the law allows to 
them. 

But, if the Court please, there can be nothing recognized by law as an oc
casion or justification of restraint, except some general status established, 
allowed, recognized, by our law, or, some positive mandate or warrant. In 
one or the other form, as matter of positive, actual, recognized existence in 
our State, an answer must be made to the writ, or the liberty of the subject 
of it is, at once, secure to him. The answer here does not set up any of the 
natural relations. Nor does it set up the relation of apprentice and master, 
or of guardian and ward, or any similar relations, which are not natural but 
yet are lawful relations. The answer is slavery; and not slavery of the 
State of New York, but slavery of the State of Virginia. It is slavery in 
Virginia, in transit through New York, continuing here the relation created 
by the law of Virginia, which it is expected, or desired, shall receive the 
sanction and support of our law, and of this Court, for the special purposo 
the occasion requires. 

But, I maintain, the law of this State does not permit the existence of 
slavery within its limits. And, first, the common law of the State does not 
permit the existence of slavery within its limits. I now speak of the common 
law of this State as we understand it, as a system of law governing the re
lations of persons, and of persons to things in this State, as a body of la~ 
discriminated and separated from that which is established by statute. This 
body of law is derived from England, the source of the common law of thi.s 
State; and when I say the common law of this State does not permit 
slavery within its limits, I fear no contradiction, in the known judicial sense 
of that law. 

Whether or not the institution of slavery within this State-while it ex
isted and was regulated by statute, and was modified also, I have no doubt, 
by subjecting it, in some degree, to the principles of common right and gene
ral justice which lie at the foundation of the common law of the State, and 
of the nation from which we inherited it-whether· or not the institution of 
slavery in this State was, properly speaking, a part of the common law o.f 
this State, seems not to be a very important inquiry. I do not suppose it 
should be, properly, so considered. I suppose that the whole course of le
gislation, the whole course of judicial determination, treated the whole sys
tem of sfo,very in this State as foreign-not incorporated into our system, 
not permitted to be moulded into that relation between master and slave 
which would have followed from its control by the Common law. The cases 
I have referred to from the English books, (and, I takt1 it, they have not been 
at all shaken by the comments of the learned counsel), the cases show, that, 
by the common law of England, any such status of slavery as is known in 
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the United States, or as is pleaded here as an answer to the writ, never ex
isted. This is not to be doubted. 

Whether, in former times, villenage existed in England, whether it was 
a monstrously il;liquitous oppression, and whether it was inconsistent for 
British judges to frown upon negro slavery there, in the eighteenth century, 
because villenage had obtained in earlier times, and whether this inconsis
tency justly subjects them to my learned friend's derision, may be matter of 
useful inquiry in some other connection than the present. But the common 
law of England never knew of this condition of slavery which is pleaded as 
an answer to the writ of lfabeas Corpus, and as legal cause for holding these 
persons. 

The Btatus of slavery, therefore, not being established by the common 
law of England before the Revolution-and that constitutes our common 
law-we need to find a positive support for slavery among our population, 
recognized by the public will of the State, as manifested by legislation, in 
order to sustain it. lf obliged to rest .upon the common law, it would have 
no support whatever. 
. What may, at earlier periods of our history, have been the condition of 
our statute law on this subject, comes to be rather an idle inquiry, when we 
consider the plain and comprehensive terms of the existing statute law of 
the State. My learned friend has called the attention of the Court-rather 
by way of parenthesis, however-to the statute which it is now necessary 
to look at more distinctly. · 

The Revised Statutes, being, in the provisions I am now about to read, a 
reenactment of the law of 1817, provide, as follows: "No person held as 
a slave shall be imported, introduced, or brought into this State, on any pre· 
tence whatever, except in the cases hereinafter specified. Every such per
son shall be free. Every person held as a slave who hath been introduced 
or brought into the State, contrary to the laws in force at the time, shall be 
free. "-(Section I.) 

"Every person born within this State, whether white or colored, is FREE; 
every person who shall hereafter be born within this State, shall be FREE; 
and every person brought into this State as a slave, except as authorized by 
this title, shall be FREE."-(Section 16.) 

I cannot think it important gravely to discus:> with my learned friend, 
whether this law, in its proper construction, does proscribe the existence of 
a slave within this State, and make it a legal impossibility wherever the law 
has force. He has argued, I know, that, although the Legislature, besides 
the commercial word " imported,'' and besides the word, of Latin origin, 
"introduced" (which means "brought within"), has also used the words 
"brought into "-that it has failed to make itself fairly understood, or to 
accomplish the meaning imputed in our construction, that a sla1!e should not 
be within this State. lt is said that the true force of these terms is satis· 
fied by the construction, and therefore the true construction of the 
clause should be, "that no slave shall be incorporated into the population 
of this State; that no slave shall be brought into it, or imported into it, 
with the design and purpose that he should become a part of the population 
of this State." Exactly what that means, exac~ly .what limits . to the tole
rance or maintenance of slavery in this State, this construction of the statute 
woul<l impose, it is not easy to say, nor do I care to inquire. I respectfully 
submit, that the statute is clear, comprehensive, and decisive in its meaning, 
and in its effect. If the statute has the force of law in this State, there 
never can be, on any pretence, a perso~ in the condition of slavery within 
this State, unless some. provision of that statute, found between the 
first and last sections of it which I have read to the Court, gives that 
right. • · 

Now, we do find certain exceptions made by the statute under considera
tion, for the allowance of slaves under special circumstances within this 

. 6 
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State, and amon~ these exceptions the following, being sections six and seven 
of the title : 

"Se,c. 6. Any person not being an inhabitant of this State, who shall be 
travelling to or from, or passing through this State, may bring with him any 
person lawfully held by him in slavery, and may take such person with him 
from this State; but the person so held in slavery shall not reside or con
tinue in this State more than nine months, and if such residence be con
tinued beyond that time, such person shall be free." 

"Sea. 'T. Any person who, or whose family shall reside part of the year 
in this State, and part of the year in any other State, may remove and bring 
with him or them, front time to time, any person lawfully held by him in 
slavery, into this State, and may carry such person with him or them, out 
of this State." 

In 1841, this act was passed: 
" The third, fourth, fifth, sixth, and seventh sections of Title 7, Chapter 

20, of the first part of the Revised Statutes, are hereby repealed." 
This express repeal of the sixth and seventh sections, which I have read 

from the Revised Statutes, presents in the most distinct and absolute form 
the determination of the people of this State, that the temporary introduc· 
tion of slavery by transient visitors should ·not, under any circumstances, be 
permitted. 

Your Ilonors will perceive that the question now presented is not at all 
different from what it would have been, while the sixth and seventh sec
tions, that permitted a temporary residence with the slave, were in force, 
in the case of a slave attempted to be held after the expiration of the limited 
term. There was a permission for a specified period of time, and a declara
tion that if that time were overpassed, the slave should be free. Now no 
hospitality of any kind, or for a moment, is permitted to the master, with 
his slave, in any sense of retaining him as a slave. 

Let us, then, consider a little more fully whether the. Federal laws and 
Federal decisions leave any doubt as to the complete exemption of t~e 
several States from Federal control in this matter. Now, your Ilonors will 
perceive that, while we talk of comity permitting to strangers from com· 
munitics with which we are in peace, passing through our State, this or that 
priyilege, and so long as the extent of this comity is determined by o~r 
Jurisprudence and by our own Statutes-we do control entirely the cond1· 
tion of persons within our State. If judicial determinations, at any _time, 
show greater hospitality to foreign institutions than public sentunent 
approves, the Legislature may limit, or wholly terminate that comity. 

But when it is claimed that by a superior and paramount law }~r. an_d 
Mrs. Lemmon can make a good answer to the writ of Habeas Corpus, m thJ.S 
State, that they hold these eight persons in New York as their slaves, 
until they, in pursuance of their proposed voyage, should take them away, 
·-that they bring and hold their slaves here by paramount law, ~nd 
that law is found in the Constitution of the United States, the question 
arises: where is the limit of that right? I defy the learned counsel for .the 
appellants, if he claims this right under the Constitution of the -qmted 
States, to fix a limit of any kind, either in time, in circumstance or m the 
tenure of slavery here-unless it is to be left to some tribunal to say w:he· 
ther the maintenance of slavery u!lder the circumstances, and for the time 
claimed, is within some general obligation of respect and regard between 
the different State<> of this Union. And this brings the question back to 
the region of comity, And not of right. · 

There is no stopping place, in my judgment, for the right claimed under 
:the Constitution of the United States, short of allowing the continnanci 
·and maintenance of slavery just so long as citizens of other. States shal 
c~?ose to reside within this State, without surrendering their characte: o~ 
citizens of other States. Accordingly, the claim now, as I understand it, is 
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that Virginians coming here, can bring their slaves and keep them here aq 
long as they remain Virginians. The claim is one of vast proportions, if it 
be any claim at all; it has no self-imposed limitations whatever. In nature 
and substance it is a claim that citizens of each State may carry into other 
States, the institutions of their own State. Now, the exclusion of slavery 
from the State~ has been the subject of legislation quite as much in the slave 
as in the free States. I doubt whether there is a slave State in the Union 
that has not, at some time, or to some extent, legislated for the exclusion of 
slaves from its territory, and prescribed, as the direct and immediate conse
quence of their introduction, that they should become free. Will any one 
draw a distinction between the right of excluding slaves from a State from 
the love of liberty, and excluding them from motives of protection and 
regard for slavery~ If South Carolina, from fear of being over-stocked 
with slaves, legislates to prevent the introduction of more slaves; and if 
New York regarding one slave an overstock, legislates to exclude that one, 
is there any difference as to the power of legislation, growing out of the 
motive and purpose of it~ I take it not. Virginia, as early as her emanci
pation from the dominion of the British crown permitted, in 1778, passed a 
law prohibiting the introduction of slaves into Virginia, and prefaced it 
with a preamble that she had been prevented from doing it, before then, "by 
the inhuman exercise of the veto of the King of England." That law and 
its preamble are a good answer, from the State of Virginia, to many of the 
views now supported, in its name and behalf, by the learned counsel. 

Certainly slavery cannot be "just, benign, beneficent, consistent with 
pure benevolence, and, indeed a positive duty,"-if the exclusion and sup
pression of the institution had been retarded by an act of authority, 
which was justly stigmatized as inhuman. Certainly we might suspect that 
slavery itself was inhuman, if the suppression of it was only stopped by an 
act of inhuman tyranny. 

But later legislation, and legislation that has been brought into judicial 
controversy in the slave States and in the Federal tribunals, has busied 
itself upon this same subject. The case of Groves and Slaughter (15 Peters} 
was considered, and should be considered, and is tenaciously adhered to by 
the present Chief Justice of the United States, as a decision that the Federal 
government has no voice or authority on the subject whatever_ How did 
tuat case arise? The Constitution of Mississippi adopted in 1832, had pro
hibited the introduction of slaves as merchandise or for sale after the first 
day of May, 1833. Notwithstanding that provision, there having been no 
affirmative legislation, defining penalties and affixing consequences to the 
introduction of slaves and their sale, the people of Mississippi bought a 
good many slaves from Kentucky and Tennessee, and other States, and gave 
their notes for them. When the notes became due, the slaves being in Mis
sissippi, and still held as slaves, the collection of the notes was attempted 
to be defeated on the ground that the consideration was illegal, because the 
slaves had been introduced into the State of Mississippi, contrary to the 
provisions of the Constitution. The state courts of Mississippi held that. 
that was a sound view of the law, and that from the payment of the 
notes, amounting altogether to some millions of dollars, the people of Missis
sippi were quite free; that they might keep the slaves and not pay the notes. 
The question was bmught up before the Supreme Court of the United 
States, in the case of Groves vs. Slaughter, argued by Mr. Webster, Mr. 
Clay, and General Jones, on behalf of the note holders, and by Mr. Gilpin, 
Attorney (f.llneral, and Mr. Walker of Mississippi, (since much distinguished 
in public life), on the other side. A very elaborate discussion was had on 
one question involved, whether the Constitution of Mississippi, by its own 
vigor, operated such an illegality in the introduction of slaves, as made the 
notes void; or whether iL was only binding upon the Legislature to pass 
laws that should prohibit their introduction and should affix such conse
quences-such as forfeiting the purchase, or making the slave free, or declar
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ing the contra.ct or the security void-as they might see fit. It was claimed 
on the part of the note holders that this Constitutional provision diu not, of 
itself, without legislation under it, create such an illegality in the contract 
of sale, as defeated the recovery of the note. They contended, further, 
that if that consequence did follow,. so as to be a matter of forensic impor
tance in the case, the Constitution of Mississippi, which excluded the 
slaves, was, in this provision invalid, under the Constitution of tlte United 
States; that, under the commercial clause, the Federal Government had 
exclusive jurisdiction over the regulation of commerce between the States; 
and if commerce between the States, then of commerce in slaves, as well 
as in any other property. The proposition, therefore, was, that this clause 
in the Constitution of Mississippi 'which excluded slaves from the State as 
merchandise was void, under the Constitution of the United States, in its 
commercial clause. Well, that case was disposed of by the Federal judi
ciary holuing, as matter of law, that the notes were not avoided by the 
Constitution of Mississippi, but that legislation was needed to produce that 
effect. But the Court utterly scouted the notion that the clauses of the 
Constitution of the United States appealed to, had anything to do with this 
question of the introduction of slaves into either slave or free States. The 
opinion of the Court was. given by Mr. Justice Thompson, and disposed of 
the cause, as I have said, on the point that the Constitution of Mississippi 
did not invalidate the notes. But the magnituue of the question involved 
in this claim that the commercial power of the Union had any authority 
over the introduction or determination of any status insiue of a State, 
induced the court to regard it as a matter concerning which they must 
express the most decisive opinion. And if it be held that the point already 
deciJ.ed ui8posed of the case, anu that the further opinions of the judges 
were unnecessary and superfluous-why it is at least as good an authority 
as the reasoning of the judges in the Dred Scott case, beyond the point of 
decision there, and which is so much relied on in this argument. 

At page 506, Mr. Justice McLean states the question. "Can the transfer 
and sale of slaves from one State to another be regulated. by Congress, under 
the commercial power?" I take it for granted that there is much m?re 
sense in claiming that, when the introduction of slaves has some connection 
with commerce, in a proposed sale, you may invoke the commercial power 
of the Union, than when their introduction is mere matter of convenience of 
travel. The learned judge proceeus: "The Constitution treats slaves as 
persons. By the laws of certain States, slaves are treated as property; and 
the Constitution of Mississippi prohibits their being brought into that S.tate 
by citizens of other States, for sale, or as merchandise. Merchandise Js a 
comprehensive term, anu may include every article of traffic, whether !or
eign or J.omestic, which is properly embraced by a commercial regulation. 
But if slaves are considered in some of the States as merchandise, that 
cannot divest them of the leading and controlling quality of persons, b! 
which they are designated in the Constitution. The character of propert}' JS 
given them by the local law. This law is respected, and all _rig?ts 
under it are protected by the Federal authorities; but the Const1tnt.ion 
acts upon slaves as persons, and not as property. • • • • The Constitu
tion of the United States operates alike on all the States, and one Stat~ has 
the same power over the subject of slavery as every other State. If Jt be 
constitutional in one State to abolish or prohibit slavery, it cannot be uncon
stitutional in another, within its discretion to regulate it. • • : The 
power over slavery belongs to the States respectively.. TJie righ~ to 
exercise this power by a State is higher and deeper than the Constitut10n. 
This involves the prosperity and may endanger the existence of a State. Its 
power. to guard against or to remedy the evil, rests upon the law of self-p_re
serv:at1on-a law vital to every community, and especially to a sovereign
State." · 

Chief Justice T ~Y is not at all behind Mr. Justice McLean in his views 
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of the necessary reservation to the States of complete control over this 
whole subject. He says, at page 508: "In my judgment, the power over 
this subject is exclusively with the several States, and each of them has a 
right to decide for itself whether it will or will not allow persons of this 
description to be brought within its limits from another State, either for 
sale or for any other purpose; and also to prescribe the manner and moue 
in which they may be introduced, and to determine their condition and treat
ment within their respective territories ; and the action of the several States 
upon this subject cannot be controlled by Congress, either by virtue of its 
power to regulate commerce or by virtue of any other power conferred by 
the Constitution of the United States. I do not, however, mean to argue 
this question. I state my opinion upon it, on account of the interest which 
a large portion of the Union naturally feel in this matter, and from an 
apprehension that my silence, when another member of the court has 
delivered bis opinion, might be misconstrued." 

.Mr. Justice Story, Mr. Justice Thompson, :Mr. Justice Wayne, and ~fr. 
Justice McKinley, concurred in these views oftbe Chief Justice and of Mr. 
Justice McLean. 

The next case to which I will briefly ask your Honors' attention is that of 
Prigg i·s. The Commonwealth of Pennsylvania, in the 16th of Peters, and, 
especially, to the parts of the case that are referred to in my points. 

The court is familiar with the general doctrine of that case. It raised 
before the Federal Court for decision the question, whether the Constitu
tional clause which provided for the rendition of fugitives from service, and 
the legislation under it, made the subject one of exclusive Federal regulation, 
and whether the statute of the State of Pennsylvania, and of course those of 
New York and other States, within the same purview, were constitutional. 

The exclusive authority of Federal Legislation, in the premises, was fully 
established, and upon general reasons which established equally, that but 
for the clause in the Constitution, the whole subject, even in respect to 
escaped slaves, would have been absolutely and exclusively within the con
trol of State authority. 

Judge Story, delivering the opinion of the court, says, (speaking of the fugi
tive slave clause of the Constitution): "The last clause is that, the true inter
pretation whereof is directly in judgment before us. Historically, it is well 
known, that the object of this clause was to secure to the citizens of the slave
holding States the complete right and title of ownership in their slaves, as 
property in every State of the U uion into which they might escape from the 
State where they were held in servitude. The full recognition of this right and 
title was indispensable to the security of this species of property in all the 
slaveholding States; and, indeed, was so vital to the preservation of their 
domestic interests and institutions, that it cannot be doubted that it consti
tuted a fundamental article, without the adoption of which the Union could 
not have been formed. Its true design was to guard against the doctrines 
and principles prevalent in the non-slaveholdiug States, by preventing them 
from intermeddling with, or obstructing, or abolishing the rights of the 
owners of slaves. 

"By the general Law of :N"ations, no nation is bound to recognize the 
state of slavery, as to foreign slaves found within its territorial dominions, 

· when it is in opposition to its own policy and institutions, in favor of the 
subjects of other nations where slav~ry is recognized. If it does it, it is as a 
matter of comity, and not as a matter of international right. The state of 
slavery is deemed to be a mere municipal regulation, founded upon and 
limited to the range of the territorial laws. This was fully recognized in 
Sommersett's case, Lofft's H.ep. I, s. c. 11 "State Trials," by llarg, 340, s. c., 20 
Howell's "State Trials, 79; which was decided before the American ReYo
lution. It is manifest from this consideration, that if the Constitution h:id 
not contained this clause, every non-slaveholding State in the Union would 
have been at liberty to have declared free all runaway slaves coming within 
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its limits, ancl to have given them entire immunity and protection against 
the claims of their masters; a course which would have created the most 
bitter animosities, and endangered perpetual strife between the different 
States. The clause was, therefore, of the last importance to the safety and 
security of the Southern States, and could not have been surrendered by 
them without endangering their whole property in slaves. The clause was 
accordingly adopted into the Constitution by the unanimous consent of the 
framers of it; a proof at once of its intrinsic and practical necessity." 

Again, at pages 622 and 623, he says; "In the first place, it is material 
to state, (what has already been incidentally hinted at), that the right to 
seize and retake fugitive slaves, and the duty to deliver them up, in what
ever State of the Union they may be found, and of course the corresponding 
power in Congress to use the appropriate means to enforce the right and 
duty, derive their whole validity and obligation exclusively from the Con
stitution of the United States, and are there, for the first time, recognized 
and established in that peculiar character. Before the adoption of the Con· 
stitution, no State had any power whatever over the subject, except within 
its own territorial limits, and could not bind the sovereignty or the legisla
tion of other States. Whenever the right was acknowledged or the duty 
enforced in any State, it was as a matter of comity and favor, and not as a 
matter of strict moral, political, or international obligation or duty. "Under 
the Constitution it is recognized as an absolute, positive, right and duty, 
pervading the whole Union with an equal and supreme force, uncontrolled 
and uncontroJlable by State sovereignty or State legislation. It is, there
fore, in a just sense a new and positive right, independent of comity, confined 
to no territorial limits, and bounded by no State institutions or policy." 

And, at page 625 he proceeds : "These are some of the reasons, but by 
no means all, upon which we hold the power of legislation on this subj~ct 
to be exclusive in Congress. To guard, however, against any possible ID!S· 

construction of our views, it is proper to state, that we are by no means to 
be understood in any manner wliatsoever to doubt or to interfere with the 
r>olice power belonging to the States in virtue of their general sove:ei!l'nty. 
That police power extends over all subjects within the territorial limits of 
the States, and has never been conceded to the United States. It is wholly 
distinguishable from the right and duty secured by the provision now under 
consideration, which is exclusively derived from and secured by the Con· 
stitntion of the United States, and owes its whole efficacy thereto." 

These opinions, included in the judgment as pronounced by the .co~rt, 
were assented to by all the judges who assisted in the actual determmation 
of the case. 

The next case is that of Strader 'IJS. Graham, in 10th Howard, and was of 
this kind: Graham was a Kentucky slave-owner, and had permitted some 
of his slaves to cross over into the State of Ohio, habitually, for the pur
pose of instruction in music, designing to retain his property in them, and 
to make this talent, thus to be cultivated, productive to himself. The 
slaves receiving this instruction returned to their master, and afterward 
fled from his service, making their escape by means of a steamboat on the 
Ohio River. 

By the law of Kentucky, in the protection of slave property against such 
casualties as this, the proprietors of any steamboat or other vessel upon .the 
river, by means of which the escape should be made, are made res1.>0ns1ble 
to the slave-owners in an action for the value of the slave. An act10n was 
brought, under this law, by Graham, against the owners of the boat, upon 
which the escape had been made, in equity to enforce a lien, given by the 
statute, against the boat. The litigation, commenced in the State Court ~f 
Kentucky, terminated in a final judgment in the Court of last resort, m 
favor of the slave-owner. From that decision an appeal was taken under 
the. 25th section of the Federal Judiciary act, to the Supreme Co~rt of the 
United States, the defence in the court below being on the ground, m part at 
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least as a good and sufficient one, that these sla>es had become free by their 
master's voluntary introduction of them into the State of Ohio, and that 
the state of slavery thus dissolved was incapable of reinstatement. 

The 25th section, as your Honors know, carries np cases from the courts 
of last resort in the States, when the decision is alleged to have involved 
the consideration of a right, secured under the Constitution of the Unite'i 
States, and has resulted in a decision adverse to that righ_t. 

The appellants in that case, on the question of freedom or slavery, and 
the considerations it involved, stood precisely, to illustrate the matter, as 
these appellants now before this court would stand in the Supreme Court of 
the United States, if your Honors' judgment here, should affirm the judg
ment of the court below, and an appeal should be prosecuted from your 
judgment to the Snpreme Court of the United States, upon the ground that 
the right, to which your decision had been adverse, was protected by the 
Federal Constitution. 

Now, the first and important question in all cases that are carried into 
the Federal Jucliciary by that method of appeal is, whether the Appellate 
Court has jurisdiction of the cause. ln other words, whether the judgment 
below does contain an adjudication upon any right under the Constitution 
of the United States, and whether the determination has been adverse to 
the right claimed, for both these elements must be found in the decision of 
the Court of last resort of the State, or there is no appeal to the Supreme 
Court of the United States to reverse the judgment, although it may be 
clearly erroneous. The direct point therefore, of Federal control over the 
civil status of persons within the States, was raised in the case of Strader 
vs. Graham, as a question of jurisdiction. 

Chief Justice Taney, in delivering the opinion of the Court, says: "The 
Louisville Chancery Court finally decided, that the negroes in question were 
his slaves, and that he was entitled to recover $3,000 for his damages, And 
if that sum was not paid by a certain day specified in the decree, it directed 
that the steamboat should be sold for the purpose of raising it, together 
with the costs of suit. This decree was afterward affirmed in the Court of 
Appeals in Kentucky, and the case is brought here by writ of error upon 
that judgment. 

"Much of the argument on the part of the plaintiffs in error has been 
offered for the purpose of showing that the judgment of the State Court was 
erroneous in deciding that these negroes were slaves. And it is insisted 
that their previous employment in Ohio hacl made them free when they 
returned to Kentucky. 

"I3ut this question is not before us. Every State has an undoubted 
right to determine the status, or domestic and social condition of the per
sons domiciled within its territory, except in so far as the powers of the 
States in this respect are restrained, or duties and obligations are imposed 
upon them by the Constitution of the United States, and there is nothing in 
the Constitution of the United States that can in any degree control the 
law of Kentucky upon this subject. And the condition of the negroes, 
therefore, as to freedom or slavery after their return, depended alto
gether upon the laws of that State, and could not be influenced by the 
laws of Ohio. It was exclusively in the power of Kentucky to determine 
for itself whether their employment in another State shoulcl or should not 
make them free on their return. The Court of Appeals have determined, 
that by the laws of the State they continue to be slaves. And their judg
ment upon this point is, upon this writ of error, conclusive upon this court, 
and we have no jurisdiction over it." 

A comparison of this case with the Dred Scott decision, and with the nar
rative of the litigation concerning Drecl Scott, as given in the report of that 
decision, will exhibit to the Court the reason, as I suppose, that the Dred 
Scott controversy was not brought into the Supreme Court of the United 
States, by appeal from the judgment of the Court of Missouri. 
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The litigation concerning the liberty of Dred Scott, generally considered 
to have been a case made up for the purpose of raising certain questions for 
judicial determination, started in the courts of the State of Missouri, and 
had reached final judgment in the last court of that State, adverse to the 
liberty of Scott. Scott claimed his liberty by virtue of the Constitution of 
the United States, just as the freedom of Kentucky negroes was claimed 
under the Constitution of the United States. Pending this litigation in the 
Missouri case, the "decision was made in the case of Strader vs. Graham, dis
missing the appeal under the 25th section for want of jurisdiction. As this 
absolutely shut out any consideration of the rights or doctrines on which the 
freedom of Scott was supposed to have been gained, an abandonment of the 
litigation in the State Courts of Missouri followed, and a new litigation by 
Scott, in the Federal Court, was commenced, whereby, through regular and 
general appeals from the Circuit Court to the Supreme Court of the united 
States, the whole cause was brought up, and the Court found itself, as it 
thought, at liberty to deliberate upon some matters of grave and general 
import, political and ethical, after they had disposed of the inquiry as to 
the freedom of Dred Scott. · 

The case Ex parte Simrrwns (4 Wash. C. C.R. 396), to which I have 
referred your honors, seems a direct authority upon the question before us. 

There the question was, as to the freedom of a slave, brought voluntarily 
by his master into the State of Pennsylvania, during the prevalence of laws 
there which permitted the temporary residence of a master with his slave 
within the jurisdiction of that State. The period allowed by the statute 
being overpassed, the point was whether the slave was entitled to his 
liberty, and Judge Washington decided that he was. . 

I come now, if the Court please, to the decision in the IJrea Scott C&e, 
the general doctrines of which are invoked by the appellants here, as 
appears by the brief, though not insisted upon orally in the argument, and 
my learned friend has not called the attention of the Court to the particular 
principles laid down in the case, upon which his reliance was based. The 
general character of that case, and the exact limit of judicial inquiry, that 
its facts presented, have been already fully stated by my learned associate. 

An examination of the opinion of Judge Nelson in that case, will show 
that he has confined himself to the precise inquiry that the litigation pro
perly presented for judicial determination, to wit, whether Dred Scott was, 
in Missour~ and by its law, a slave. 

If he was a shve, it must be universally conceded, that he was not a 
citizen. As the jurisdiction in question, of the Federal judiciary is confin~d 
to suits between citizens of different States, the moment you put the pla~~
titf in the condition of not being a citizen of any State, <,>f having no c1t1
zenship, and no civil rights whatever, of course there is no jurisdiction, as 
the plaintiffs standing in court rests, not upon personality, but upon 
citizenship.. . 

But the Court after deciding this, did, through many of their judges, 
express opinions upon, and elaborately argue, two very important general 
principles, one of a political nature, and the other coming within the larg_er 
range of general ethics and morality. One of these points was, that the restr!c
tive clause of the Missouri Compromise act was unconstitutional and v?1d. 
There was an opportunity for discussion, though none· for decision, on that pomt, 
by reason of this fact. Although the question of Dred Scott's freedom w~s 
fairly presented by a two years' residence with his master in the State of 11!1· 
nois-a residence, with the effect of which the validity or invalidity ofthe Mis
souri Compromise act had nothing to do-yet, as the question of the freedom 
of his children and of his wife was also involved in the case, their reside~ce, 
upon which their claim of liberty rested, happened to be within the port10~ 
of the Missouri territory secured to freedom by the restriction of the Missouri 
C~mpromise act, subject, of course, to its constitutional validity. The other 
pomt of inquiry was purely historical and ethical, and resulted in a very 
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brief and summary deduction by the learned Chief Justice, from the judicial 
and general annals of the country, that black men have no rights "that 
white men are bound to respect." Now both these topics are without any 
application to the real inquiry before this Court, and I have no occasion to 
refer to the Dred Scott decision, as a determination or discussion of the 
statWJ of slavery in the territories of the United States. 

That subject is to be considered, either legislatively or judicially, where it 
may properly arise. But I understand the princip"les announced in the opinions 
of the judges who concur in the judgment of the Court in the Dred Scott 
case, to establish, in the fullest manner, the entire control of State authority 
over the condition of all people within it, and to re-affirm the decisions of 
the Supreme Court, to which I have called your Honors' attention. 

Thus, the Chief Justice, delivering the opinion of the court, says: 
"But there is another point in the case which depends on State power and 

State law. And it is contended, on the part of the plaintiff, that he is made 
free by being taken to Rock Island, in the State of lllinois, independently 
of his residence in the territory of the United States; and being so made 
free, he was not again reduced to a state of slavery, by being brought back 
to Missouri. 

"Our notice of this part of the case will be very brief; for the principle 
on which it depends was decided in this Court, upon much consideration, in 
the case of Strader et al vs. Graham, reported in 10th Iloward, 82. In that 
case, the sltEVeS bad been taken from Kentucky to Ohio, with the consent of 
the owner, and afterward brought back to Kentucky. And this Court held 
that their status or condition, as free or slave, depended upon the Jaws of 
Kentucky, when they were brought back into that State, and not of Ohio; 
and that this court had no jurisdiction to revise the judgment of a State 
Court upon its own laws. This was the point directly before the court, and 
the decision that this court had not jurisdiction turned on it, as will be seen 
by the report of the case. 

"So in this case, as Scott was a slave when taken into the State of Illinois 
by his owner, and there held as such, and brought back in that character, 
his status, as free or slave, depended upon the laws of Missouri, and not of 
Illinois. 

"It has however been urged in the argument, that by the laws of Missouri 
he was free on liis return, and that this case, therefore, cannot be governed 
by the case of Strader vs. Graham, where it appeared by the laws of Ken
tucky, that the plaintiffs continued to be slaves on their return from Ohio. 
But whatever doubts or opinions may at one time have been entertained on 
this subject, we are satisfied upoll a careful examination of all tile cases 
decided in the State courts of Missouri . referred to, that it is now firmly 
settled by the decisions of the highest court in the State, that Scott and his 
family upon their return were not free, but were, by the laws of Missouri, 
the property of the defendant; ancl that the Circuit Court of the United 
States had no jurisdiction, when, by the laws of the State, the plaintiff was 
a slave, and not a citizen. · 

" Moreover, the plaintiff, it appears, brought a similar action against the 
defendant in the State Court of Missouri, claiming the freedom of himself 
and his family upon the same grounds and the same evidence upon which he 
relies in the case before the Court. 

" The case was carried before the Supreme Court of the State; was fully 
argued there; and that Court decided that neither the plaintiff nor his 
family were entitled to freedom, and were still the slaves of the defendant ; 
and reversed the judgment of the inferior State Court, which had given a 
different decision. 

"If the plaintiff supposed that this judgment of the State Court was 
erroneous, and that this Court had jurisdiction to revise and reverse it, the 
only mode by which he could legally bring it before this ~ourt, was by writ 
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of error directed to the Supreme Court of the State, requiring it to transmit 
the record to this Court. If this had been done, it is too plain for argument 
that the writ must have been dismissed for want of jurisdiction in this 
court. The case of Strader and others vs. Graham, is directly in point; 
and, indeed, independent of any decision, the language of the 25th section 
of the act of 1789 is too clear and precise to admit of controversy." 

Is it not entirely clear that the same principles of reasoning and construc
tion apply to this case, now before your Honors, and that your judgment is 
not the subject of appeal to the Supreme Court of the United States~ 

Mr. Justice Nelson, on the same point, says: "This question has been 
examined in the courts of several of the slaveholding States, and different 
opinions expressed and conclusions arrived at. We shall hereafter refer to 
some of them, and to the principles upon which they are founded. Our 
opinion is, that the question is one which belongs to each State to decide 
for itself, either by its legislature or courts of justice; and hence, in respect 
to the case before us, to the State of Missouri-a question exclusively of 
Missouri law, and which, when determined by that State, it is the duty of 
the Federal courts to follow. 

"In other words, except in cases where the power is restrained by the 
Constitution of the United States, the law of the State is supreme over the 
subject of slavery within its jurisdiction. 

" As a practical illustration of the principle, we may refer to the legisla
tion of the free States in abolishing slavery, and prohil.Jiting its introduction 
into their territories. 

''Confessedly, except as restrained by the Federal Constitution, they ex· 
ercised, and rightfully, complete and absolute power over the subject. Upon 
what principle, then, can it be denied to the State of Missouri? The 
power flows from the sovereign character of the States of this Union; 
sovereign not merely as respects the Federal Government-except as they 
have consented to its limitation-but sovereign as respects each other. 
Whether, therefore, the State of Missouri will recognize or give effect to 
the laws of Illinois within her territories on the subject of slavery, is a 
question for her to determine. Nor is there any constitutional power in 
this government that can rightfully control her. 

Now, certainly, if this be good law in favor of slavery, it is good law 
in favor of liberty. The status, slave or free, is the same statm for 
consideration and determination, whether the judgment be in favor of 
slavery, or in favor of liberty. And when, in behalf of the free State of 
Illinois, it is claimed that it so changes the status of any slave, who may 
come within its borders, that thereafter nothing but positive reenslavem~nt 
can deprive him of his condition of freedom, and the judgment is, that Mis
souri must determine that for itself; when Virginia claims that slaves held 
lawfully, within its limits, may still retain that condition in the State of 
New York, must not the decision be that New York must determine that 
for itself, by its own inherent sovereignty, uncontrolled by the Federal Con· 
stitution, and that the Supreme Court at Washington has no jurisdiction to 
reverse the judgment of this high tribunal~ 

I read now from the Opinion of Mr Justice Campbell: 
"The principles which this Court have pronounced, condemn the preten· 

s1on then made on behalf of t.he legisli1tive department. In Groves v~. 
Slaughter (I5 Pet.), the Chief Justice said: 'The power over this subject is 
exclusively with the several States, and each of them has a right to decide 
for itself whether it will or will not allow persons of this description to be 
brought within its limits.' Justice McLean said: 'The Constitution of the 
United States operates alike in all the States, and one State has the same 
power over the subject of slavery as every other State.' In Pollard's Lessee 
vs.. li~gan (3 How. 212), the Court says: 'The United States have no co~
st1tut1onal capacity to_ exercise municipal jurisdiction, sovereignty, or emI· 
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nent domain, within the limits of a State or elsewhere, except in cases where 
it is r1elegateJ, and the Court denies the faculty of the FeJeral Government 
to adJ to its powers by treaty or compact.'" 

So much for the Dred Scott decision, and the opinions of the learned 
Judges who concurred in the judgment then pronounced. I have cited pas
sages from their opinions above; the whole tenor of the dissenting opinions 
of Mr. Justice :McLean and Mr. Justice Curtis, of course, carrying these prin
ciples to even further results. 

The passenger case, the State of New York vs. Miln (in the 11th of Peters), 
will be found fully to sustain these views. The later passenger cases, which 
fill a great part of the 7th of Howard, are much relied upon by the learned 
counsel for the appellants, and references to them are largely spreacl upon 
his points, with the view of showing that this introduction of persons into 
the States, does, in some sort, fall within the commercial power of Congress, 
and that the doctrine of these cases, which held invalid the Law of New 
York, and the similar Law of Massachusetts, imposing a tax upon the intro 
duction of passengers into those States respectively, has a bearing upon the 
questiQn at bar. Those cases were decided by a Court, as nearly divided as 
a Court of an uneven number can be-five Judges holding the statutes fo be 
unconstitutional, but solely upon the ground that they were, in effect and form, 
a tax upon commerce. The five Judges who concurred in the opinion were 
Justices McLean, Catron, McKinley, Wayne, and Grier. Those who dis
senteu were the Chief Justice anu Justices Nelson, Woodbury, and Daniel. 

But your Honors will perceive that the majority of the Court was made 
by the adhesion of Justice McLean to the decision. The Chief Justice man
fully contended that the decision in Groves vs. Slaughter, had foreclosed the 
Court from considering 1my question, even as a question of taxation, touch
ing the regulation or prevention of the introduction of any persons, into the 
States, this being a most sensitive point with the slaveholding States. Mr. 
Justice McLean, however, joined in the opinion that it was a tax upon com
merce, anJ, in that light ulone, regarded the State laws as an unconstitu
tional interference with the commercial power of Congress. The criticism 
which I have made upon the composition of the majority of the Court in 
the instance of Justice McLean, will apply to Justice Wayne anu the other 
members of the Court from slaveholding States, who never have been doubt
ful in their opinions or judgments upon this exclusive control, by the Slave 
States, of the whole subject of slavery. 

A reference to the opinions of the majority of the Court in these cases 
will show, that it is solely as taxation upon commerce, imposed upon a ves
sel as it arrives, with its freight of passengers on board, that interference 
with the commercial power of the Federal Constitution can be rightfully 
charged upon the State legislation then brought in question. Your Honors 
are aware that the mollification of our passenger h1ws, made in consequence 
of the decisions I have cited, have accomplished, in effect, and in result, sub
stantially the same security and indemnity to this State, against the intro
duction of burdensome emigrants, as the obnoxious laws produced. 

The method now taken, exacts a bond that each passenger shall not be
come chargeable upon the State, and then, by a general provision, permits 
in lien of this bond a moderate commutation in money. The Chief Justice 
in his dissenting opinion in these cases, reiterates his opinion• so plainly 
and decisively expressed in the cases which I have cited. 

The Chief Justice says: "The first inquiry is, whether, under the Consti
tution of the United States, the Federal Government has the power to com
pel the several States to receive, and suffer to remain in association with its 
citizens, every person or class of persons whom it may be the policy or the 
pleasure of the United States to admit. In my judgment, the question lies 
at the foundation of the controversy in this case. I do not mean to say that 
the General Government have, by treaty, or act of Congress, required the 
State of Massachusetts to permit the aliens in question to land. I think 
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there is no treaty, or act of Congress, which can be justly so construed. 
But it is not necessary to examine that question until we have first inquired 
whether Congress can lawfully exercise such a power, and whether the 
States are bound to submit to it. For if the people of the several States of 
this Union reserved to themselves the power of expelling from their borders 
any person or class of persons, whom it might deem dangerous to its peace, 
or likely to produce a physical or moral evil among its citizens, then any 
treaty or law of Congress invading this right, and authorizing the introduc
tion of any person or description of persons against the consent of the State, 
would be an usurpation of power which this Court could neither recognize 
nor enforce. 

"I bad supposed this question not now open to dispute. It was distinctly 
decided in Holmes 'VB. Jemison (14 Pet. 540); in Groves 'Vs. Slaughter (15 Pet. 
449); and in Prigg 'Vs. The Commonwealth of Pennsylvania (16 Peters, 539.) 

"If these eases are to stand, the right of the States is undoubted. 
"If the State has the power to determine whether the persons objected to 

shall remain in the State in association with its citizens, it must, as an inci
dent inseparably connected with it, have the right also to determine who 
shall enter. Indeed, in the case of Groves vs. Slaughter, the Mississippi 
Constitution prohibited the entry of the objectionable persons, and the opin
ions of the Court throughout treat the exercise of this power as being the 
same with that of expelling them after they have entered. 

"Neither can this be a concurrent power, and whether it belongs to the 
General or to the State Government, the sovereignty which possesses the 
right must in its exercise be altogether independent of the other. If' the 
United States have the power, then any legislation by the State in conflict 
with a treaty or act of Congress would be void. And if the States possess 
it, then any act on the subject by the General Government, in conflict 
with the State law, would also be void, and this Court bound to disre
gard it. It must be paramount and absolute in the sovereignty which pos
sesses it. A concurrent and equal power in the United States and the States 
as to who should and who should not be permitted to reside in a State, 
would be a direct conflict of powers repugnant to each other, continually 
thwarting and defeating its exercise by either, and could result in nothing 
but disorder and confusion. 

"I think it, therefore, to be very clear, both upon principle and the 
authority of anjudged cases, that the several States have a right to remove 
from among their people, and to prevent from entering the State, any per
son, or class or description of persons, whom it may deem dangerous or 
injurious to the interest and welfare of its citizens; and that the State has 
the exclusive right to determine, in its sound discretion, whether the danger 
does or does not exist, free from the control of the General Government." 

This review of the judgments of the Federal Court shows, that in what
ever points the judgment and doctrines of the Supreme Court of the 
United States, as recently promulgated, may be supposed to be unfavorable 
to personal liberty, they cannot be charged with being at all inconsiderate 
of the vital and essential point, that within the States, the civil and social 
~ondition of all persons is exclusively governed by State authority, except
mg only in. the precise case of a fugitive from labor. In that case the 
~nquiry arises not under the commercial clause, nor under the privilege and 
immunity clause, but under the express clause applicable, in terms, to the 
subject. 

ll~fore ·passing from this topic, r' ought, perhaps, to notice one sug
gestion in regard to the construction of this privilege and immunity 
c~ause, that to give it its apparent and natural meaning, involves an absur
~hty. It is said for a citizen of Virginia to claim, by virtue of that clause, 
m the State of New York, the full )1'rivileges of a citizen of New York, 
would include the politieal rights of a citizen in the government of the 
State. The very statement of .this "difficulty refutes it. The clause con

~,, 
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fers or secures no privileges or immunities, except so long as the sojourner 
remains a citizen of the State whence he comes. Its operation ceases, the 
moment the citizenship of the State into which he has come, is assumed. 
It cannot, therefore, clothe the sojourner with rights, the exercise of which 
transmutes him, by the mere act, into a citizen of the new State, and, by 
the same act, divests him of his original citizenship. No one can be a 
citizen of two independent sovereignties at the same time. The required 
limitation it found in the terms used, and in the nature of the subject to 
which they are applied. 

I now beg to ask the attention of the Court to some cases in the Vir
ginia reports, of much interest on this subject, of the power of a sovereign 
State over the status of slavery within it, and of the limitation of the condi
tion of slavery to that form and extent alone, in which it is supported by 
the positive law of the State. The case of Butt vs. Rachael, found in 4 
Munford's Reports, page 209, was decided in 1813, in the Court of Appeals 
of Virginia. The case did not arise under the Constitution of the 1.Tnited 
States, but affirms the general doctrine, that no State, even if it has a status 
of slavery within it, and recognizes such condition in its population as lawful 
and politic, by comity, recognizes the lawfulness within its borders of any 
other than that very slavery which its own law creates and upholds. The 
note of the case is as follows: 

"A native American brought into Virginia since the year 1691, could not 
lawfully be held in slavery here; notwithstanding such Indian was a slave 
in the country from which he or she was brought." 

Now, this slave introduced into Virginia, and concerning whose status 
this litigation was raised, was brought from the island of Jamaica, and was 
lawfully there a slave in the bands of his master. The master coming into 
Virginia with the slave, claimed the right of holding him in slavery there. 

Your IIon ors will not fail to notice bow differently Virginia stood in rela
tion to this subject of slavery, from the State of New York. Virginia did 
not proscribe the enslavement of Irnlians as an unlawful source of slavery; 
on the contrary, as your Honors have been informed by the learned counsel 
for the appellants, the comprehension of slavery in Virginia embraced the 
native tribes; many of their number became slaves, and, now, their des
cendants form a portion of the slave population of Virginia. 

But, in 1691, the colonial government of Virginia passed a law, not, in 
terms, abolishing the system of Indian slavery, but a law permitting free 
trade with the Indians. This statute was immediately seized upon by the 
Courts of Justice of Virginia, as involving the necessary legal intendment, 
that the enslavement ·Of these people, that were thus recognized as lawful 
parties to commercial intercourse, was unlawful, such recognition being in
consistent with the absolute denial of personal rights, which lay at the foun• 
dation of slavery. 

Here, then, was a question of the hospitality of the laws and policy of 
Virginia, a slaveholding community, to this condition, in the person of a 
slave brought within it from another slavebolding comunity. Certainly 
none of the reasons for aversion to, and proscription of, slavery, per se, could 
very well apply, on the part of Virginia, against pe.rmitting this imported 
slave of Indian origin to continue a slave in Virginia. 

But what was the question i It was, whether there was any positive 
municipal law of Virginia, whereby such a status of slavery could be affir
matively maintained, in respect of such a person, and the Court decided that 
there was not, and that this man, a slave in Jamaica, was free in 'Virginia. 

No slaves but her own could breathe the air of Virginia I The applica
tion may seem strange; nevertheless, upon the soundest principles of jurispru
dence, of the slave, as well as of the free, States, the judgment was correct. 

The cause was argued by Mr. Wickham and Mr. Wirt, two of the ablest 
lawyers which our country bas produced. Mr. Wirt, arguing for the free
dom of the alleged slave, says, "Since 1691 no Indian could be heW. in 
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bondage. I do not contend merely that Indians could not be reduced into 
~lavery, but they could not be held as slaves. This was the plain conse
quence of 'free and open trade with all Indians whatsoever, at all times 
and in all places.' It was not c~mferring any boon upon them, but merely 
acknowledging the rights which God and nature gave." 

Mr. Wickham in answer seems to have recognized fully the general rules 
of jurisprudence for which I have occasion to contend. Ile says: "Mr. 
Wirt contends that Indians are, naturally, entitled to freedom. So are 
negroes; but this does not prevent their being slaves. I admit the right to 
make them slaves must depend on positive institution. What I contend 
for is, that all persons to whom the general provisions of our slave laws 
apply, may be slaves here, provided they were slaves by the laws of the 
country from which they were brought hither." 

In the 2d of Ilenning and Munford, in a case decided in 1808, the same 
question arose and was thus disposed of in the judgment of the Court. 
"No native American Indian brought into Virginia since the year 1691, 
could under any circumstances, be lawfully made a slave." . 

The remaining consideration, if the Court please, to which I shall ask 
your attention, and which will require from me some brief illustration, 
concerns the law of nature and of nations, as bearing upon the doctrine of 
comity. For, after all, a support for this hospitality to slavery, must be 
looked for from some other source, than in the Constitution or laws of the 
United States, or in the decisions of the Snpreme Court of the United 
States. No appeal can be addressed to this Court, on which to rest their 
judicial toleration of slavery, except, first, that the State by its authentic posi
tive legislation has not proscribed and prohibited the temporary allowance 
of this condition within our territory; or, second, that nothing in the publio 
and general law, or in the customs or institutions of this State, has this effect. 

This brings me to the third point of my brief, to which I respectfully ask 
the attention of the Court. 

The citation from Story's "Conflict of Laws '' is to the effect that the 
whole judicial inquiry open to any court is simply, whether in the laws and 
institutions, social and civil, of the State can be found any such principles as 
make it possible or proper, that the rights claimed to be exercised during 
their stay within the State, by transient, or other residents, not subjects or 
citizens, should be permitted. If the Court find no positive, clear, certain, an~ 
explicit expression of the public will through the authentic organs of its mam
festation, it may then explore the regions of general jurisprudence and social 
ethics, to determine whether the desired comity can be extended, without 
injury to the policy of the State. The reference to Vattel, under the same 
point gives the view of that eminent publicist upon the moral personality 
of a political society. Ile says, "Nations or States are bodies politic, 
societies of men united together for the purpose of promoting their mutual 
safety and advantage, by the joint efforts of their combined strength. Such 
a society has her affairs and her interests; she deliberates and takes re
solutions in common ; thus becoming a moral person, who possesses an !lll· 
derstanding and a will peculiar to herself, and is susceptible of obligations
and rights." 

Your inquiry then is, whether this moral person, the State of New Yo;k, 
having an understanding and a will of its own, after deliberation, and tak!ng 
resolutions, has or has not thought fit to manifest hostility to the institutwn 
of slavery. · 

The learned counsel for the State of Virginia savs: that the resolution 
of 1857, passed by the legislature of this State, is· not to be taken into 
account in determining the rights of these parties, or the policy and purpose 
of the State of New York on the subject of slavery. Well as far as I can 
see1 this resolution does not really go beyond the scope dnd effect of the 
legislation of 1830, as modified by the amendment of 1841 to which I have 
called the attention of the Court. ' 

• 
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This resolution is certainly very moderate in its phrase, to have drawn 
upon it so severe an epithet from the learned counsel in his points, as to 
characterize it as "a treasonabk re1Jolutwn ;" a phrase which, when used 
otherwise than in the newspapers, or at the hustings, may be supposed to 
have some definite moral, if not legal, force. 

This resolution is simply to this effect: that slavery shall not be allowed 
within our borders, in any form, or under any pretence, or for any time, 
however short. The second section of the act of 1830 expressly provides, 
that nothing in the first section thereof, (the section prohibiting slavery 
already quoted), shall be deemed "to discharge from service any person held 
in slavery, in any State of the United States, under the laws thereof, who 
shall escape into this State." This, certainly, is a loyal and respectful 
recognitbn of the binding obligation of the Federal Constitution in respect 
to the rendition of fugitive slaves. In this state of our law, where is the 
treason in the resolution of 18571 How can there be treason without trai
tors 1 Who are the traitors 1 Is this a bold figure of speech, or does the 
learned counsel, speaking as the representative, here, of the State of Virginia, 
mean to be understood as imputing treason in act, or word, or thought, to 
the honorable senators and representatives who joined in that legislative 
resolution 1 Is it just, is it suitable to charge a law, or a resolution of this 
State, with being treasonable, because it does not accord with the learned 
counsel's construction of the meaning and effect of the Federal Constitu
tion 1 

Were the laws, by which we taxed passengers, treasonable laws, because 
the Supreme Court of the United States held that they were unconstitu
tional 1 Is a resolution which, only by a most extravagant construction, 
can, in its own terms, be tortured into a conflict with the fugitive slave 
clause of the Constitution of the United States, and when there stands upon 
our statute book an express exception of the case covered by that clause-is 
such a resolution to be charged with treason 1 I take it not, and that the 
epithet can only be excused as an unguarded expression. 

But we say, that if the statute cited has not the construction which we 
claim for it, and if the resolution of 1857, so far as the case at bar is con
cerned, cannot be regarded as indicating to this Court what the disposition 
of this State in respect to slavery is, we say, without and aside from such 
manifest enactment of the sovereign will in the premises, as matter of gene
ral reason and universal authority, the status of slavery is never upheld in 
the case of strangers, resident or in transit, when and where the domestio 
laws reject and suppress such status, as a civil condition or social relation. 

The same reasons of justice and policy which forbid the sanction of law 
and the aid of public force to the proscribed stat1.U among our own popula
tion, forbid them in the case of strangers within our own territory. 

The status of slavery is not a natural relation, but is contrary to nature, 
and at every moment it subsists, it is an ever new and active violation of 
the law of nature. 

Citations from the "Law of Nature," I am aware, are open to the objec
tion of vagueness and impossibility of verification, and a grave English 
judge is said once to have discomfited a rhetorical advocate, who appealed 
frequently to the " book ·of nature " for his authority, by asking for the 
volume and page. I am fortunate in my present appeal to the "law of 
nature," in finding a literal and written statement of its proscription of 
slavery in a document, of which I make profert, and of whose "absolute ver
ity,'' as a record, the counsel for the State of Virginia can hardly make ques
tion; I mean, to be sure, the Constitution of the State of Virginia. It is true 
the portion of this instrument which I shall read, labors under the double 
opprobrium, of having been originally written when men's minds were 
inflamed with the love of liberty, at the period of 1776, and of bearing the 
impress of the same pen which drafted the great charter of our national 
existence, the Declaration of Independence. But the force of these aeper
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sions upon its credit, let us hope, is somewhat broken by its readoption in 
1829 and a~ain so late as 1851. 

In the Bill of Rights of the Constitution of Virginia, and as its first arti
cle we find it thus written: " 1. That all men are, by nature, equally free 
and independent, and have certain inherent rights, of which, when they 
enter into a state of society, they cannot, by any compact, deprive or 
divest their posterity: namely, the enjoyment of life and liberty, with the 
means of acquiring and possessing property, and pursuing and obtaining 
happiness and safety." 

I may be permitted ~o observe, in passing, that I find in this Virginia 
"Bill ofRiglits," a most distinct statement of the doctrine I have asserted, 
as to the absolute and exclusive supremacy of its own laws in every State. 
The text reads as follows: "14. That the people have the right of uniform 
government; and therefore that no government separate from, or indepen
dent of, the Government of Virginia, ought to be erected or established 
within the limits thereof." 

That, I take it, means that the laws or customs of no other State are to 
control the status of any person in Virginia, for any length of time, or under 
any circumstances, but uniformity must prevail in the laws and in their 
administration. 

I find, too, in this instrument the best evidence, that the statesmen ofVirgi
nia felt no such contempt for "general principles" and their practical influ
ence in the conduct of society, in the framing of government, the enacting 
and administration of laws, as her learned counsel, here, has made so pro
minent. The Virginians were always doctrinarians, and liked to see things 
squarely set forth in black and white. The "Bill of Rights" thus teaches 
the true basis of freedom and the best hopes for its security. "15. Tliat no 
free government, or the blessing of liberty, can be preserved to any people, 
but by .a firm adherence to justice, moderation, temperance, frugality and 
virtue, and by a frequent recurrence to fundamental principles." 

But to return to the argument. In dealing with this question of comi.ty, 
we must look with some definiteness at this institution of slavery which 
seeks, however transiently and casually, the tolerance of our society, the 
support of our law. We must look slavery square in the face. Certainly, 
no man could be braver than the learne(l counsel in the moral, social, juridi
cal, and legal principles which he avows. Yet, I notice that, upon his 
points, and in his speech, he a little prefers to glide off from the name 
"s)aves" to that of "servants," and from "slavery" to "pupilage." 

Now, if we are to determine whether it consists with tlie spil'it of our 
institutions, with the purity of our justice, to tolerate and enforce, at all, 
the system of slavery, let us see what it is. 

We all agree, I suppose, that slavery, that is, chattel slavery, the institu
tion in question, finds neither origin nor home in any nation, or in any 
system of jurisprudence, governed by the common law. Among barbarous 
nations, without law or system, slavery exists, and is maintained by mere 
force. Among civilized nations it is the creature of the civil law. 

From an elementary book of acknowledged authority, Taylor's '' Ele
ments of the Civil Law" (page 429), I beg to read a concise view of the 
characteristic traits of this institution. "Slaves were held pro nulli-8, pro 
mortui,s, pro quadrupedibus." That is to say they were looked upon as no 
persons; as those in. whom human personality was dead; as beasts. 
"They had no head in the State, no name, title or register ; they were 
not capable of being injured; nor could they take by purchase or descent; 
they had no heirs and therefore could make no will; exclusive of what was 
called their peculium, whatever they acquired was their master's; they 
could not plead, nor be pleaded for, but were excluded from all civil 
C?ncerns whatever; they could not claim the indulgence of absence reipub· 
l~m causa; they were not entitled to the rights and considerations of roa
trunony, and, therefore, had no relief in case of adultery: nor were they 
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proper objects of cognation or affinity, but of quasi cognation only: they 
could ue sold, transferred or pawned as goods or personal estate, for goods 
they were and as such they were esteemed." 

The Jaws of the slaveholding States, while they concur in degrading slaves 
from persons into things, differ in the rules of conveyance and of succession 
pertaining to them as property. In Louisiana and in Kentucky they are 
governed, in these respects, l.Jy the rules pertaining to real estate, In most, if 
not all, of the other States, they are, in all respects, chattels; M, for instance, 
in South Carolina, where the Jaw declares, "Slaves shall be deemed, 
sold, taken, reputed and adjudged in Jaw to be chattels personal in the 
hands of their owners and possessors, and their executors, administrators 
and assigns, to all intents, constructions and purposes whatsoever." 

(2 Brev. Dig. 229. Prince's Dig. 446. Thompson's Dig. 183.) 
Such, then, is slavery, the status now under consideration. Such it con

tinues to be, in all essential traits, while it preserves its identity. It needs 
positive statutes to relieve it materially from any of these odious traits, to 
raise the slave into any other con<lition than that of being no person. 

When therefore we say that slavery is ''just, benign and beneficent," if we 
have due regard to the appropriate use of words, we mean that that condi
tion, that relation of man to man, is "just, benign and beneficent.'' 

llorrible it is, says the learned counsel, if it be maintained between men of 
the same race-lamentable, if it be maintained toward men like the Indian, 
for whom some sentiment may be exhibited; but it is "just, benign and 
beneficent," if applied to the negro. 

This is the condition of slavery, concerning whose tolerance within this 
State your Honors are to determine, whether the system and order of 
society in this State permit you, as judges and magistrates to entertain, to 
maintain, to enforce it. I know of no reported case, in which this true 
character of slavery, in its just, legal lineaments, is more fairly an<l candidly 
considered, in a Slave State, or in' a Free State, than in the case of " The 
State vs. Mann," 2d Devereux's Reports, page 268. 

The Supreme Court of North Carolina there gives a very careful and 
deliberate judgment, upon the essential relations between master and slave 
as establishe<l by their laws, as a matter of jn<licial limitation, and recogni
tion. In delivering the opinion, Judge Ruffin, one of the ablest judges 
of that State, or of this country, was obliged to say what the nature 
of slavery was, in' respect to the right of the master, and the subjection of 
the slave. How this case arose, and how necessary it was to meet the ques
tions discussed, the Court will perceive from the very brief narrative which 
prefaces the case. 

"The defendant was indicte<l for an assault and battery upon Ly<lia, the 
slave of one Elizabeth Jones. On the trial it appeare<l that the <lefendant 
had hired the slave for a year-that during the term the slave had committed 
some small offence, for which the defen<laut undertook to chastise her-that 
while in the act of so doing, the slave ran off, whereupon the defendant 
called upon her to stop, which being refused, he shot at and wounded her. 

"llis llonor, J u<lge Daniel, charged the jury, that if they believed the 
punishment inflicted by the defen<lant was cruel and unwarrantable, and 
disproportionate to the offence committed by the slave, that in law the 
defendant was guilty, as he had only a special property in the slave. A 
verdict was returned for the State, an<l the defen<lant appealed. 

"Ruffin, Judge. A judge cannot but lament, when such cases as the 
present are brought into judgment. 

"It is impossible that the reasons on which they go can be appreciated, 
but where institutions similar to our own exist, an<l are thoroughly un<ler
stood. The struggle, too, in the judge's own breast, between the feelings of 
the man and the duty of the ma"'istrate, is a severe one, presentmg strong 
temptation to put aside such que~tions if it be possible. It is usel~ss h?W:" 
ever to complain of things inherent in our political state. And it is cnm1· 

7 




98 THE LIDUIOY SL.A.VE C.A.SE. 

nal in a court to avoid any responsibility which the laws impose. With 
whatever reluctance therefore it is done, the Court is compelled to express 
an opinion upon the extent of the dominion of the master over the slave in 
!forth Carolina. ' 

"The indictment charges a battery upon Lydia, a slave of Elizabeth 
Jones. Upon the face of the indictment, the case is the same as the State 
vs. Hale, 2d Hawks, 582. No fault is found with the rule then adopted; nor 
would be, if it were now open. But it is not open; for the question, as it 
relates to a battery on a slave by a stranger, is considered as settled by that 
case. But the evidence makes this a different case. Here a slave had been 
hired by the defendant, and was in his possession, and the battery was com
mitted during the period of hiring. 

"With the liabilities of the hirer to the general owner for an injury per· 
manently impairing the value of the slave, no rule now laid down is intended 
to interfere. That is left upon the general doctrine of bailment. 

"The query here is, whether a cruel and unreasonable battery on a slave, 
by the hirer, is indictable. The judge below instructed the jury that it is." 
"Dpon the general question, whether the owner is answerable, criminaliter, 
for a battery upon his own slave, or other exercise of authority or force, not 
forbidden by statute, the Court entertains but little doubt. That he is so 
liable has never yet been decided; nor, as far as is known, been hitherto 
contended. There have been no prosecutions of the sort. The established 
habit and uniform custom of the country in this respect, is the best evidence ' 
of the portion of power, deemed by the whole community requisite to the 
preservation of the master's dominion. If we thought differently, we could 
not set our notions in array against the judgment of everybody else, and 
say that this or that authority may be safely lopped off. This has indeed 
been assimilated at the bar to the other domestic relations, and arguments 
drawn from the well established principles which confer and restrain the 
Mthority of the parent over the child, the tutor over the pupil, the master 
over the apprentice, have been pressed on us. The Court does not recog
nize their application. There is no likeness between the cases. They are 
in opposition to each other, and there is an impassable gulf between them. 
The difference is that which exists between freedom and slavery, ancl a 
greater cannot be imagined. In the one, the cud in view i~ the happiness of 
the youth, born to equal rights with that governor, on whom the duty 
tlevolves of training the young to usefulness, in a station which he is a'.ter
ward to assume among freemen. To such an end, and with such an object, 
moral and intellectual instruction seem the natural means; and for the most 
part, they are found to suffice. Moderate force is superadtletl only t? make 
the others effectual. If that fail, it is better to leave the party to his own 
headstrong passions and the ultimate correction of the law, than to allow 
it to be immoderately inflicted by a private person. With slavery it is f~r 
otherwise. The end is the profit of the master, his security and the pu~hc 
safety; the subject, one doomed, in his own person and his posterity, to live 
without knowledge, and without the capacity to make anything his own, and 
to toil that another may reap the fruits. What moral considerations shall 
be addressed to such a being, to convince him of what, it is impossible but 
that the most stupid must feel and know can never be true-that he is thus 
to labor upon a principle of natural duty, or for the sake of his own per
sonal happiness. Such services can only be expected from one who has no 
.will of his own; who surrenders his will in implicit obedience to that .of 
.another. Such obedience is the consequence only of nncontrollecl authority 
over the body. There is nothing else which can operate to produce t~e 
.effect. The power of the master must be absolute, to render the submis
sion of the slave perfect. I most freely confess my sense of the harsh1!-ess 
of this pr~position; I feel it as deeply as any man can. And as a pri~c1ple 
of moral right, every person in his retirement must repudiate it. But m tli.e 
actual condition of things it must be so. There is no remedy. This cli:;ci· 
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pline belongs to the state of slavery. They cannot be disunited without 
abrogating at once the rights of the master, and absolving the slave from Li.i 
subjection. It constitutes the curse of slavery to both the bond and free 
portions of our population. But it is inherent in the relation of master and 
slave. 

"That there may be particular instances of cruelty and barbarity, where 
in conscience the law might properly interfere, is most probable. The diffi
culty is to determine where a court may properly begin. Merely in the 
abstract it may well be asked, which power of the master accords with right. 
The answer will probably sweep away all of them. But we cannot look at 
the master in that light. The truth is, that we are forbidden to enter upon 
a chain of general reasoning on the subject. We cannot allow the right of 
the master to be brought into discussion in the courts of justice. The slave, 
to remain a slave, must be made sensible that there is no appeal from liis 
master; that his power is in no instance usurped; but is conferred by the 
laws of man, at least, if not by the laws of God." 

"I repeat that I would gladly 11ave avoided this ungrateful question. But 
being brought to it, the Court is compelled to declare, that while slavery 
exists amongst us in its present state, or until it shall seem fit to the Legis
lature to interpose express enactments to the contrary, it will be the impe
rative duty of the judges to recognize the full dominion of the owner over 
the Aiava, except where the exercise of it is forbidden by statute. And this 
we do upon the ground, that this dominion is essential to the value of slaves 
as property, to the security of the master and the public tranquillity, greatly 
dependent upon their subordination, and in fine, as most effectually securing 
the general protection and comfort of the slaves themselves. 

"Per Curiam. Let the judgment below be reversed and judgment entered 
for the defendant." 

No\v, this is a very gloomy view of slavery. It is however the only 
view that is permissible of this institution, as a matter of legal power anJ. 
legal subjection between the parties to it, and it comes precisely to this, that 
the slave, before the law, has no rights at all, no more than any mere thing, 
that, by the law of nature, is subject to the dominion of man. If, indeed, 
the slave be cruelly injured, as matter of his master's property, then an action 
for damages will lie, governed, as the Court says, by the "law of bailment." 
If the State as matter of public policy, chooses to make acts committed in 
respect to the slave, criminal, it may <lo so, just as it may acts of malicious 
mischief in respect of an inanimate substance; as it may protect trees 
planted in the highway against depredation, or injury, or as it may protect 
public grounds from intrusion or defilement. 

In such cases an indictment under the statute will lie, because the State 
has so declared. But there is no recognition or comprehension of the slave, 
as respects rights or remedies for himself, within any of the moral, sociul and 
human relations that govern duties or rights between person and person. 

When, therefore, we are asked to be hospitable in feeling, in speech, or in 
law, to slavery we must take it as it is, and with the traits which are insep
arable from it, and which, as the Court, in the case cited, say, cannot be 
abrogated without destroying the relation between master and slave, for 
they exist in the relation itself. 

Now, I say, that all history end all jurisprudence show that slavery origi
nated in the mere predominance of the physical force of one man over an· 
other. That, I take it, must be conceded. It is equally indisputable that it is 
continued by mere predominance of physical force, or of social force, in the 
shape of municipal law. Whenever this force fails at any stage, then the, 
status falls, for it has nothing to rest upon. When the stranger comes with
in our territory, and seeks to retain in sla.very a person that he claims to be 
subject to his dominion, he must either rely upon his own personal force, or 
he must appeal to some municipal law, which sustains that relation by the 
pressure of its force. When such a claim is made in this State, our answer 
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is that he has brought with him no system of municipal law, to be a weapon 
and a shield to this status, and he finds no such system here. Where does 
he find it 1 We have no such system. We know of no such relations. His 
appeal to force against nature, to law against justice, to might against right, 
is vain, and his captive is free. 

In Xea! vs. Farmer (9 Georgia Reports, page 555), the Court will find a 
distinct adoption of this view, that the title of the slave-owner to his slave 
is of the kind that I have stated, derived from, and maintained by, force. 
Indeed, that the planter's title is but the title of the original captor. The 
action was brought by Nancy Farmer against William Neal to recover dam· 
ages for the killing of a negro slave, the property of Mrs. Farmer. On the 
trial, the plaintiff proved the killing and closed. The jury found a verdict 
for plaintiff for $825. .An objection was made to the legality of the verdict 
on the ground that, in cases of felony the civil remedy is suspende<l until 
the offender is prosecuted to conviction or acquittal. This principle was 
admitted, but the Court below held that the killing of a slave was not a fel
ony at common law, and refused a new trial. The question of law was 
brought before the Supreme Court by writ of error. 

The Court held, "In cases of felony, the civil remedy is suspended until 
the offender is prosecuted to conviction or acquittal. It is not felony in 
Georgia, by the common law, to kill a slave, and the only legal restraint 
upon tlie power of a master over the person of the slave in Georgia, is such as 
is imposed by statute." 

At page 580 of the report, the learned Court proceeds: "Licensed to 
hold slave property, the Georgia planter held the slave as a chattel; and 
whence did he derive title 1 Either directly from the slave trader, or from 
those who held under him, and he from the slave captor in Africa. The 
property in the slave in the planter, became, thus, just the property of the 
original captor. In the absence of any statutory limitation on that property 
he holds it as unqualifiedly as the first proprietor held it, and his title and 
the extent of his property were sanctioned by the usage of nations which 
had grown into a law. 

"There is no sensible account to be given of property in slaves here ?ut 
this. What were then the rights of the African Chief in the slave whwh 
he had captured in war 1 The slave was his to sell, or to give, or to kill." 

The law of nations built upon the law of nature, has adopted this sa.me 
view of the status of slavery, as resting on force against right, and findmg 
no support outside of the jurisdiction of the municipal law which estab
lishes it. 

Now it is very easy to say, as is said by the learned counsel in his points, 
that we are not justified in prohibiting tho slave-owner from any State of 
the Union, from bringing his slaves hither, and it may be urged tliat the1:e 
is no disturbance of our public peace, and no encroachment upon the public 
morals, or upon social and political principles of this community, in aUo'lf!
ing the slave-owner to bring his slaves hither, in allowing them to remalll 
here, and in aUowing him to take them away. · . 

But this is not a correct statement of the proposition. It is not a quest10n 
of the officioi::s interference of our law with the agreeing dispositions ?f t~e 
master and his slaves for the maintenance of the relation. The question Ill 
form and substance is, what is the duty of our law, what its authority, 
what are its powers and processes, what the means and the principles of 
enforcing it, in case this amicable agreement between master and slave 
shall, at any point of the continuance of the status in our community, cease. 
This was the point with Lord Mansfield in the case of Sommersett. Lord 
Mansfield, .if he has been sainted by philanthropists, as the learned coun
sel has said, for his devotion to liberty, as exhibited in the case of So:n
mersett, very little deserves such peculiar veneration. Lord Mansfield tried 
as hard as a judge ever did to avoid decidin.,. that case· he was held as 
firmly by habit, by education, by principle~ by all his relations with 
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society, to what would be called, in the phrase of our day, a conser
vative and property view of the subject, as any man could be. It 
is amusing to follow the report in the tltatti Trials, and see how the argu
ment was postponed, from time to time, on a suggestion thrown out by 
the Court, of the immense intluence ou property that the decision in the 
particular case would have. If your Honors please, at the time the point 
was raised before Lord Mansfield, there were within the realm of 
England fourteen thousand slaves, brought from the plantations and held, 
without a suspicion of their right by their masters, under the professional 
opinions of the eminent lawyers, Sir Charles York and Lord Talbot, that 
the Virginia negro might be lawfully held as a slave within the realm of 
England. But, notwithstanding all the suggestions of the Court, for some 
reason or other, it was not thought useful or proper to cover up, or to buy 
up. this question of personal liberty on English soil and under English law. 

Then, Lord Mansfield, being, as my learned friend ha~ eug-gested, a mere 
common law judge in a mere common law court, being the Chief Justice of 
England, a great magistrate, the head of the Court to which was com
mitted the care and protection of the personal rights of the community, as 
established and regulated and defended by the law of the realm, was obliged, 
by the mere compulsion of his reason, to decide that case as he did. There 
is no poetry, no sentiment, no philanthropy, no zea~ no desire to become a 
subject of saint-hood with future generations, to be found in his decision. 
Not one word of any of these. It was extorted in submission to the great 
powers of his own reason. He says, most truly, that the difficulty is, that 
if slavery be introduced and sustained at all, it must be introduced and sus
tained according to its length and breadth, with all its incidents and results, 
and if our law recognizes it, then we must adopt and administer some sys
tem of positive municipal law, external to our own, for we have no such 
domestic status in our own society. Therefore, says Lord Mansfield, if the 
merchants will not settle this case, if no appeal to Parliament for legislation 
on the subject will be made, and if I must decide it, I do not know of any law 
of England which permits the master of this vessel, on which the slave 
Sommersett is embarked, to hold him in confinement and he mu~t be set 
free. And the Court below was asked to say in this State, "does the law or 
New York furnish any ground and authority by which it can permit, or sus
tain, or enforce the restraint upon the liberty of these Virginia negroes, in the 
city of New York, practised by this man and woman Mr. and Mrs. Lem
mon?" 

Now, it will readily be seen, as suggested (under subdivision D. of my third 
point), that this consequence must follow; for the idea that our law can. 
have a mere let alone policy, can leave these people to manage the affair 
among themselves, is precluded the moment the process of Habeas Corpus 
has brought them within the control of the magistrate. Certainly, we have 
no law to p1·ohibit the master and mistress from coming here with their 
faithful servants, from remaining here peaceably under this tie of fidelity, 
and leaving here under the same tie of fidelity. 

If there is no writ of Habeas Corpus sued out, if no action of false impri
sonment is brought, no complaint for assault and battery is made, and no
thing comes' up for judicial inquiry, then this contented "pupilage "-this 
relation of "honorable slaveholder to devoted and attached slaves" is not 
interfered with by us. When liberty was awarded to these eight persons 
they were not prohibited from going back to No. 8 Carlisle street, to the 
dominion of the Lemmons, or from embarking on a steamship for a voyage 
to Texas. All the judgment declares.is, that, if you are restrained byforC81 

and against your will, there is no such restraint allowed by law. 
The question is, as Lord Mansfield says, what the law shall do, when its 

force and authority are invoked. It is the same practical difficulty that 
arose uncler Dogberry's instructions to the watch : "This is your charge; 
you shall comprehend all vagrom men. You are to bid any man stand, iu 

http:declares.is
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the prince's name." "Row," inquires the watch, not impertinently, "how, 
if he will not stand?" Dog berry bravely meets the emergency. "Why, 
then take no note of him, but let him go; and presently call the rest of the 
watch together, and thank God you are rid of a knave." 'Yhoever, in the 
name of our law, undertakes to maintain a slave's subjection, will find no 
wi:<er counsel than Dogberry's to tollow, if the slave objects to bis authority. 

The train of consequences which must follow from the recognition of 
slavery by our law, as a irtatus within our territory, I have illustrated by a 
few instances or examples, under subdivision D. of my third point. I will 
not enlarge upon them. Certainly I take no pleasure in repeating them for 
any purposes of sarcasm or invective. 

I pass now to a subject, considered in distinct propositions upon my 
points, and concerning which the course of my learned friend's argument re
quires a few observations from me. I refer to the proposition, that the rule 
of comity which permits the transit of strangers, and their property through 
a friendly State, does not require our laws to uphold the relation of slave
owner and slave, within our State, between strangers. By that general sys
tem of jurisprudence made up of certain principles held in common by all 
civilized States, known as the "Law of Nations," in one of the senses in which 
the term is used by publicists, men are not the subject of property. This 
proposition the learned counsel has met by the argument, that property 
does not exist, at all, by tl1e law of nature, but is wholly the growth of civ.il 
society and the creature of positive or municipal law. If he means by this 
argument, that the title of an individual to a particular item or subject of 
property, is not completely ascertained or established by the law of nature; 
that I do not make title to the house in which I live, or the books which I 
read, by the law of nature, I have no dispute with him. But, if he means, 
that the distinction between man as the owner, and things as the subjec~s, 
of property, does not udse by the law of nature, be is, I think, entirely m 
error. I suppose, that the relation of man as lord over all ranks of the brute 
creation, and all inanimate things in this world, is' derived from nature,, as 
by direct grant from the .Almighty Creator of the world and all things therein; 
that by this law, the relations of persons to things, which is but another 
name for the institution of property, is a natural relation. If it is n?t a ~a
tural relation-if it does not spring out of the creation of man, and his berng 
placed on this earth by his Maker, I do not understand its origin. . 

When we accord to strangers a transit through our territory, with pro~ 
perty, we limit that right to what is the subject of property by the law of 
nature, unless our municipal law recognizes property other than such as the 
law of nature embraces. 

But further, the learned counsel has argued, that, because we recognize, 
under the general principles of comity, certain rights that grow out of t~e 
condition of slavery, under the foreign municipal system, which. acc_redits 
and supports it, we are involved in the obligation of not imputrng immo
rality to that relation, and, that, upon the same reasons or inducements of 
comity, by which we recognize these rights thus grown up, we must enforce 
and maintain the condition itself in our own municipal system. If the Court 
please, we ought not to be called upon to confound propositions naturally so 
distinct as' these, and which, I respectfully submit, are justly discriminated 
upon my printed brief, under subdivision F. of .the third point. T' •• 

We recognize, unquestionably, the establishment of slavery in \i irg1ma 89 

the lawful origin of certain rights, and open our Courts to the m~int.e.nance 
and enforcement of those rights. .As the learned counsel has said, if upon 
the sale of a slave in Virginia a promissory note be taken by the ve?dor! 
and suit ?e brought upon it in our Courts, the action would be sust~med i 
the security would not be avoided as founded upon an immoral or illega 
consideration. Nay, further than that. Suppose the relation of master and 
slave, once lawfully subsisting in Virginia, to have ceased and the slave to 
have become free, by manumission, or otherwise; suppose the freedman to 
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have become an inhabitant of our State, and finding his master accessible to 
process here, to have sued him for wages, for the service in Virginia, while 
a slave, alleging that he had performed labor and had been paid nothing for 
it. By our law no such action would lie. No debt accrued by the law of 
Virginia, and that law must give the right, before our law can afford a re
medy. 1Ye might suppose the relation to have terminated advantageously 
to the master, the slave having been a charge and burden upon the master 
beyond any service he could render. The slave, become free, and found 
here in the possession of property, could the master sue him here for his sup
port, during the time that, without being remunerated by his labor, he 
had. maintained, fed, clothed and cared for him? Certainly, no such ac
tion could be sustained.. Apply these principles to the ordinary domestic 
relations, and. there is no mystery in this distinction. We recognize a 
foreign marriage, good, according to the laws of the community in which 
it is celebrated, as giving title to property here, in this State, real or 
personal, dependent upon that relation. When a husband and wife, unit
ed under a foreign marriage, come here, we recognize their relation as 
husband and wife, with such traits and consequences as accord with our 
laws. But suppose a man to have married a wife in Massachusetts, an<l. 
that by the law. of Massachusetts, while the parties continue there, the 
husband has the, supposed, common law right to beat his wife with a stick 
no bigger than his thumb; suppose this a trait of the conjugal relation, a 
marital right in Massachusetts. Now, the claim of the learned counsel is, 
not only that we should accord to the relation of marriage arising under the 
law of Massachusetts, consequences in respect of property here, which be
long to the relation, but, that, when husband and wife come here, as resi
clents or, at least, in tranaitu, we should. allow this special marital right to 
continue, and be exercised under onr law here, although unlawful between 
husband and wife by onr laws. The absurdity of such a claim strikes every 
one. If the husband pleaded, as a defence against punishment here, that by 
the law of Massachusetts, where the marriage was instituted, the violent 
acts were permitted, no court would tolerate so idle and frivolous a sugges
tion. 

The relation of master and apprentice presents a nearer analogy to 
that of slavery than any civil relation now recognize<! by our law. It is 
wholly the creature of positive statute, and we take no notice whatever 
of the relation, of the same name anu substance, established by the laws 
of the other States of the Union, as giving any personal f1:tatua within 
our territory. A master and his apprentice coming here from Connecti
cut, in the juugment of our law, no longer hold that relation to each other. 
Our law furnishes no aiu to the master's authority, no compulsion upon the 
apprentice's obedience. 

The learned counsel, in his plea for your indulgence to the institution of 
chattel slavery, has thought to disparage the great names in the British 
judiciary which have proscribe<! that condition as unworthy to be tolerated 
by their laws, by holding up to odium the system of whit6 BlaV81'1J, which, 
under the name of villenage, long ago subsisted in England. 

However nearly the traits of this servitude may, at one time or another, 
have resembled the system of slavery which finds support and favor in parts 
of our country, there was always this feature of hope and promise of the 
amelioration and final extirpation of villenage, which will be sought in vaiu 
in the system of slavery in our States. Villenage was within the compre
hension and subject alwavs to the influences of the common law, which, 
indeed, is but another naine for common right and generrt.l justice. No 
system of injustice and of force brought within the grasp of the principles 
of the common law, but must, sooner or later, be vanquisheu and extermi
nated. The h"aviest gloom which re:;ts upon the system of chattel slavery 
comes from this very fact, that it is outlawed from all these influences; that 
reason and justice, duty and right, as they reject it, are rejected by it, and 
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find no inlet through the proof armor of force and interest in which it 
is cased. 

The learned counsel has remarked upon the silent and gradual retreat of 
villenage before the growing power of justice and civilization, till it finally 
disappears from English history, one scarcely knows when. It wore out, 
he sayR, without bloodshed, without violence, without civil or social disturb· 
ance or disquiet. It is not strictly true that villenage was never the cause of 
serious civil disorder in England. Jack Cade's rebellion and Wat Tyler's 
insurrection were, really, servile insurrections to which intolerable oppression 
had urged this abject class. But be this as it may, the learned counsel's 
complacency, first in the long endurance of villenage, and, second, in its 
peaceful abrogation, has not restrained him from a sarcastic suggestion, that 
if there had been in England "a sect of abolitionists" hostile to villem1ge, 
that sy8tem would have survived to our day. If the tendency and effect of 
the teachings of this "sect of abolitionists" be, indeed, to confirm and per
petuate the system of slavery, it should attract the favor rather than the 
wrath of one, who, like my learned friend, thinks slavery to be "just, benign, 
beneficent, not inconsistent with strict justice, and pure benevolence." 

But I can relieve the learned counsel from any doubt or uncertainty as to 
the efficient influences which cau~ed the decay and final extinction of villen· 
age in England. They were the common laio and the Christian reli· 
gion. 

The common law, having, as I stated, comprehendetl villenage within its 
principles and processes, showed it no quart~r, but by every art and contri· 
vance reduced it to narrower and narrower limits. It admitted no intend· 
ments in its favor, gave every presumption against it; knew no mode 
to make a villein of a freeman, a huntlred to convert a villein into a 
freeman. Mr. Hargreave, in his celebrated argument in Sommersett's case, 
gives a jnst account of these successful efforti! of the common law. 
"Anothe1· cause," says this eminent lawyer, "which greatly contributed to 
the extinction of villenage, was the discouragement of it by courts of justice. 
They al ways presumed in favor of liberty, throwing the 'onU8 proband~' 
upon the lord, as well in the writ of Homine Replegiando, where the villem 
was plaintiff, as in the Nativo IIabendo, where he was defendant. Nonsuit 
of the lord after appearance in a Nativo Ilabendo, which was the writ for 
asserting the title of slavery, was a bar to another Nativo lfabendo, aud a 
perpetual enfranchisement; but non8uit of the villein after appearance in n 
Libertate Probanda, which was one of the writ.~ for asserting the claim of 
liberty against the lord, was no bar to another writ of the like kind. If two 
plaintitfa joined in a Nativo Ilabendo, nonsuit of one was a nonsuit of both i 
bat it was otherwise in a Libertate Pmbanda. The lord could not prosecute 
for more titan two villeins in one Nativo Uabendo; but any number ?f 
villeins of the same blood might join in one Libertate Probanda. Manunns· 
sions were inferred from the slightest circumstances of mistake or negligen?e 
in the lord, from every act or omission which legal refinement could strain 
into an acknowledgment of the villein's liberty. If the lord vested the 
ownership of lands in the villein, received homage from him, or gave a bond 
to him, he was enfranchised. Suffering the villein to be on a jury, to enter 
into religion and be professed, or to stay a year and a day in ancient dem':"ne 
without claim, were enfranchisements. Bringing ordinary actions agarnst 
him, joining with him in actions, answering to his action without protesta· 
tion of villenage, imparling in them or assenting to his imparlance, or suffer· 
ing him to be vouched without counter-pleading the voucher, were al.so 
enfranchisements by implication of law. Most of the constructive manum1s· 
sions I have mentioned were the received law, even in the reign of the first 
Edward. I have been the more particular in enumerating these instances of 
extraordinary favor to liberty; because the anxiety of our ancestors to 
emancipate the ancient villeins, so well accounts for the establishment of any 

. rules of law calculated to obstruct the introduction of a new stock. It was 
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natural, that the same opinions, which influenced to discountenance the 
former, should lead to the prevention of the latter." 

The other operative agency in the gradual extinction of the offensive 
system of villeuage was the influence of the Christian religion, under the 
auspices of the church of Rome, then, a.q well, the national church of Eng
land. Macaulay thus ascribes the chief merit in this beneficent social reform 
to the H.omish priesthood. "It is remarkable that the two greatest and 
most salutary social revolutions which have taken place in England, that 
revolution, which, in the thirteenth century, put an end to the tyranny of 
nation over nation, and that revolution which, a few generations later, put 
an end to the property of man in man, were silently and imperceptibly 
effected. They struck contemporary observers with no snrprise, and have 
received from historians a very scanty measure of attention. They were 
brought about neither by legislative regulation nor by physical force. Moral 
causes noiselessly effaced, first the distinction between Norman and Saxon, 
and then the distinction between master and slave. None can venture to 
fix the preci>1e moment at which either distinction ceased. Some faint traces 
of the old Norman feeling might perhaps have been found late in the four
teenth century. Some faint traces of the institution of villenage were 
detected by the curious so late as the days of the Stuarts ; nor has that 
institution ever, to this hour, been abolished by statute. 

"It wonld be most unjust not to acknowledge that the chief agent in 
these two deliverances was religion; and it may, perhaps, be doubted whether 
a purer religion might not have been found a less efficient agent. The benevo
lent spirit of the Christian morality is undoubtedly adverse to distinctions 
of ca:;te. But to the church of Rome such distinctions are pecnliarly odious, 
for they are incompatible with other distinctions which are essential to her 
system." "How great a part the Catholic ecclesiastics had iu the. abolition 
of villenage, we learn from the unexceptionable testimony of Sir Thomas . 
Smith, one of the ablest counsellors of Elizabeth. When the dying slave
holder asked for the last sacraments, his spiritual attendants regularly 
adjured him, as he loved his soul, to emancipate his brethren, for whom 
Obrist had died. So successfully had the church used her formidable 
machinery, that before the Roformation came, she had enfranchised almost 
all the bondmen in the kingdom, except her own, who, to do her justice, 
seem to have been very tenderly treated." (Hist. Eng. vol. 1, pp. 20, 21.) 

These influences, then, of law and of religion were the efficient agents in 
extirpating villenage, a civil condition which, so long as it subsisted, was a 
reproach to the liberty of England, and to the principles of the common law. 
Why should the learned counsel hope to heap opprobrium upon these prin
ciples of justice and religion, when invoked in favor of an inferior race, and 
against a system of slavery so much more oppressive than the system of vil
lenage, because our people who have espoused and maintain views opposed 
to this present system of wrong against right, and force against justice and 
nature, are the offspring of the British nation, which, in the early stages of 
its civilization, had such a system, or a similar system 'l If these, our ances
tors, and we, had nourished and developed it, if we had extended it, if we 
had made it the basis of prosperity in England and this country, if we had 
boasted its justice and benevolenoe, if we had extended it so as to embrace 
more and more of the nation, if we had made the law astute and even vio
lent to support and maintain it, if we had discouraged every intendment 
against it, and if it was now approved and applauded as an institution w~ich 
the civilization and Christianity of the present day accept, then we might 
well be accused of inconsistency, in being hostile to chattel slavery in the 
negro race. But, it seems to me, that the influences of the common law of 
England, which we inherit, and of the Christian religion, as vindicated in the 
absolute extirpation of villenage from the socia~ system of Engl~nd, by 
peaceful means, will suffer no dishonor by performmg the same service, and 
impressing upon the judiciary of this State the same principles of absolute 
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inhospitality to negro slavery within our borders, even for the briefest 
period, or over the most narrow space. 

If the Court please, the judgment below, the reasons for which are very 
tersely and properly expressed by the Court which pronounced it, is either 
to be affirmed or reversed. You are to declare the Law of this State. If 
you declare that slavery may be introcluced here, there is no appeal from 
your decision. If you hold that it may not be introcluced here, and affirm 
the judgment of the Court below, an appeal may carry the question to the 
Supreme Court of the United States. That such appeal must be <lis· 
missed by that Supreme tribunal, for want of jurisdiction of the subject, I 
confidently submit, must follow from the authorities and the principles I 
have had the honor to present to this Court. 

The result of your judgment cannot be doubtful, i( I am right in the 
opinion, that it is constrained by no paramount control of Fecleral power. 
It is as true now, as in the time of Littleton ancl of Coke, that be shall be 
adjudged guilty of impiety toward God and of cruelty toward mau, who 
does not favor liberty; and what they, in their day, declared of the law of 
Eu~lancl, your decision shall pronounce as the law of New· York, that, IN 
EVERY CASE, it shows favor to liberty. 

I have, your honors will bear witness, confined myself in this discussion, 
to mere juridical inquiries, and h:we strictly abstained from any mention of 
popular or political considerations. I should not, now, think myself justi· 
fied in any allusions to those considerations, but for the very distinct sng· 
gestion of the learned counsel, that there was a momentous pressure upon 
the freedom of your judgments in this matter, growing out of a certain for· 
midable, and yet, as he thought, inevitable, result to follow from a decision 
of this question, adversely to the views he has had occasion to present. He 
has named to you as the parties to this controversy, the State of New York 
and the State of Virginia-one, first in population, and in wealth, and great

. est in the living energies of her people-the other, richest in the memories of 
the past, and most powerful in the voices of her dead. I am not aware 
that the State of New York, in any public act or declaration, has failed, to 
any degree, of that respect for Virginia, which belongs to her as a sister 
State, or as a political community. Nor do I know or think that any citi
zens of this State fall at all behind the learned counsel, in his atfaction aml 
veneration for the great men in the history of Virginia, by whose careers of 
public service and of public honors, she has gained the proud title of the 
:Mother of Presidents. Nor do I know that that portion of our people, its 
great majority, who, with their veneration for ·washington, and Jefferson, 
and Madison, and Henry, and Wythe, and Mason, cherish and defend the 
opii;iions upon slavery which those statesmen held, honor them or Vi;· 
gm1a less, than those who raise statues of brass or of marble to their 
memory, and follow their principles with contumely and persecution. I do 
not know that an imputation can fairly be thrown upon any part of our 
community, of having less respect and affection for our common country 
and the Federal Government than is claimed here, by the learned counse~, 
on behalf of those who, with himself, espouse the views concerning the insti
tution of slavery, which he has presented to the Court. Yet I understand 
him distinctly to insist here, that, unless this Court shall reverse this judg· 
ment, or unless a Court of paramount authority, that can control still further 
the question, shall reverse it, our Federal system of government is actually 
in danger-that, indeed, it cannot long exist, without both a judicial and 
popular recognition of the legal universality of slavery throughout our 
country. 

If it please the Court, I am unable to discern in the subject itself, or in the 
aspect of the political affairs of the country, any grounds for these alarming 
suggestio~s, which should disturb, for a moment, your Honors' deliberations 
or determ1i;iations on the subject before you. I may be permitted to say, how· 
ever, that if the safety auJ protection of this local, domestic institution of 
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slavery, in the communities where it is cherished, must ingraft upon our 
Federal jurisprudence the doctrine that the Federal Constitution, by its own 
vigor, plants upon the virgin soil of our common territories the g1·owth of 
chattel slavery-thus putting to an open shame the wisdom and the patrio
tism of its frmners-if they must coerce, by the despotism of violence and 
terror, into its support at home, their whole white population ; if they must 
exact from the Free States a license and a tolerance for what reasons of 
conscience and of policy have purged from their own society, arnl sul(jugate 
to this oppression the moral free<lom of their citizens; if the institution of 
slavery, for its local safety and protection, is to press this issue, step by step, 
to these results; if such folly an<l madness shall prevail, then, by possibility, a 
catastrophe may happen : this catastrophe will be, not the overthrow of the 
general and constituted liberties of this great nation, not the subversion of 
our common government, but the <lestruction of this institution, local and 
limite<l, which will have provoked a contest with the great forces of liberty 
and justice which it cannot maintain, anll must yielll in a conflict which it 
will, then, be too late to repress. 

CLOSIKG .A.RGUMEXT OF MR. O'CONOR FOR TIIE 
 
APPELL.A.:NT. 
 

~fA.y IT PLEASE TIIE COURT :-I folt it to be my duty in opening this ar
gument, to discuss general principles only. As it respects alljudged cases, 
and the conflicting opinions or observations of learned judges, of elementary 
writers, and of historians, the course and practice of this Court precludes 
any extended oral comment, To our printed Points we must refer for these 
details. I shall adhere to that course, in this reply, confining myself to such 
further remarks as may be proper, upon those general principles in connection 
with the special topics which my friends on the other side have introduced. 

The chief dispute between us in relation to the words of the immunity 
clause in the Federal Constitution, may be thus stated: · 

I assert that under our system of government, there is such a thing recog
nized as a general right of a citizen of the linited States distinct from the 
rights which may belong to the indiviunal as a citizen of a particular State. 
My learned friends deny this. They say, in substance, that contra-distin
guished from citizenship in a particular State, there is no such thing as a 
citizenship of the United States; and, by way of proving this, they say that 
no man can be a citizen of ~he "Gnited States without being at the same.time 
a citizen of some particular State. 

For the purposes of this argument, I miglit safely admit the last proposi· 
tion. If I did, the consequence claimed wonlu not be inevitable. . 

Though it were true, that the natural being who is a citizen of 
the United States, must be, at the same time, a citizen of some par
ticular State, still there may be a class of general privileges belonging to 
citizenship quite distinguishable from those which are peculiar to citizenship 
in any particular State. Anu this is our proposition. I claim that the pri
vileges and immunities resulting from citizenship intendeu to be secured by 
this clause of the Constitution form a class which exist alike in every citizen 
of this Republic, irrespective of his domicil, or any personal and peculiar in
cidental relation whatever. lt cannot be denieu; it is not denied, that 
when a citizen of Virginia comes into the State of New York, he does carry 
with him, by force of tltis clause in the Feueral Constitution, some privileges 
and immunities. Those privileges and immunities are described in the Con
stitution simply as those of a citizen. There is here no reference to the 
State in which he is dornicileu or to the State in which he is found. The 
single word "citizen," is used in this connection; and I apprehend it is used 
in its largest an<l most general sense. To a minu at all conversant with the 
subject treated of, this guaranty conveys the idea of privileges and im
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mnnities belonging to citizenship altogether different from the mere right~ 
of citizenship appertaining to one as a citizen of the particular State in 
which he is, or in which he is domiciled. The words cannot mean either 
of these things; they must mean something else; and, if we look to t!Je 
practice which must necessarily obtain under them, this will be apparent. 

A citizen of Virginia, when he comes into the State of New York, leavea 
behind him all his political rights. He ceases to be an elector; he can
not vote even for an officer of the .United States government itself. Un
less the local authorities please to confer upon him such a privilege, he is 
not competent to be elected to any office in the State, or under the State 
law. He leaves behind him all his political rights, and he never acquires 
any political rights in place of them, until he ceases to be a citizen of Vir
ginia, and by the very fact of losing that character, loses every privilege 
and immunity which this clause was intended to secure. 

Will any Constitutional lawyer deny this 1 Have the gentlemen on the 
other side ventured to assert that, under that clause of the Constitution, the 
citizen of another State, coming into this State, carries with him, acquires, 
or cnn use any political right whatever 1 It cannot be pretended. It is not 
pretended. This was not the intent, and is not the import of that clause in 
the Constitution. 

Again, among the immunities secured to him by the law of his own do
micil, the citizen of Virginia may be exempt from imprisonment for debt; 
and many other privileges might be supposed. He does not carry that ex
emption with him, and the moment he is within the State of New York he 
may be imprisoned for debt. Thus it is made apparent that all his general 
political rights are left behind him in the State of his domicil; and that fill 
the special and peculiar rights and privileges conferred upon him as a citi
zen by the laws of his own State, are also left behind him, and no single 
one of these rights can be used, employed, or enjoyed by him within the 
State in which he is temporarily a sojourner, or through which he is pass
ing. 

Then, it must be manifest that a Virginian does not bring with him in.to 
our State, under this clause, the privileges and immunities of a citizen of Vir
ginia. What, then, are the privileges and immunities which, under th~s 
clause of the Constitution, he may enjoy in New York~ Are they the pn
vileges and immunities of a citizen of New York 1 Certainly not; certai~ly 
not. So long as he is a citizen of Virginia, we have a right to exclude· him 
from holding any office in our State. We have the right to deny him the 
elective franchise in our State. He can claim no political privileges that we 
accord to our own citizens or to others; and though we may have a law 
exempting our own citizens, or even some classes of alien-str1rngers, from 
imprisonment for debt, we may subject him to such imprisonment, mer~!! 
because he is a citizen of Virginia. It is, then, quite apparent, that a c1t1
zen of Virginia does not, under this clause, carry with him into the State of 
New York, and there hold, while he is yet a citizen of Virginia, the rights 
and privileges of a citizen of Virginia. It is equally clear, that on coming 
within the State he does not acquire, by force of this clause, any of t~e 
rights aml privileges, political or personal, which belong to a citizen of this 
State purely as such citizen. Indeed, it might reverse the whole operation 
of this immunity clause, and convert it into an instrument of oppression and 
injustice, to establish that its effect upon the citizen of Virginia, on his com~ 
ing into this State, is to subject him to all our laws, and vest him with all 
our privileges, precisely as if he were a citizen of this State. Such a con
struction might be most destructive to the stranger, as may readily be seen. 
The State of New York might pass a law, that any of her citizens, owning 
slave property anywhere, should be deemed guilty of an offence against the 
State, and liable, upon conviction, to pay into the public treasury of the 
State a fine, ~qual to the value of all his slaves. That would be one of the 
rights-it might be called one of the "privileges "-of a citizen of the State 
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of New York. And if such a privilege, as my friends might ca11 it, was to 
be acquired un<ler this provision of the Federal Constitution by the citizen 
of another State, on his coming within our borders as a traveller, what 
woulu be the result? He might be stripped of all his property-even that 
which he had left behind him within his own State. He might be indicteu 
anu con<lemneu for the crime of slavehol<ling, and be held in bondage until 
he should sell his slaves aud pay the proceeds into our treasury. 

It can mean none of these things, what then does this clause mean 7 
What privileges an<l immunities of citizenship does it refer to and guaranty? 

It refers, as we insist, to the rites of hospitality, to the ordinary enjoy
ment of society during his temporary sojourn with us, the undisturbed pos
session of his property, and the undisturbed enjoyment of his domestic rela
tions, and of every accessary and incident of a purely personal or domestic 
character which he may be permitted to enjoy, without invading the peace and 
happiness of our people. Over this right of free intercourse between the citi
zens of different States, the States have reserved no power except the police 
power. That natural and inalienable right of self-defence is indeed reserved 
to the States. 

If a citizen of Virginia should claim the privilege of bringing with him 
into this State anything which might be dangerous to health, or to morals, 
anything which would be fatal, or even materially injurious to any of our 
local interests, it woul<l be our undoubte<l right to exclude it. Dnt, if your 
Honors plea~e, while bringing a free negro from the State of New York into 
the State of Virginia or North Carolina, might involve consequences dan
gerous to the peace and safety of society there, and consequently a local 
police regulation forbidding it woul<l be entirely legitimate, it is impossible 
to maintain, before any rational tribunal, that either the morals, the peace, 
the safety, or the health of the community in the State of New York could 
be affected by the simple presence of slavetJ in the service of our country
men from the Southern States while travelling through our State, or tempo
raHly in it. I can imagine no evil that could possibly arise from it nor can 
any probable mischief be proven. It is not apprehended that our free 
negroes might be contaminated with a love of slavery and forsake our 
society ; nor do I suppose that this, if likely to happen, wonlu be looked 
upon as any great loss to our State. • 

One of my learned frien<ls has remarked that this privilege of transit, if 
accorded to our fellow-citizens of the Southern States, might become a 
source of much difficulty. He says a right to exercise it would result to 
our free ncgroes. He apprehende<l that that class of citizens, as he ctilleu 
them, might claim the same privilege under this clause of the Constitution, 
and occasionally visit the Southern States. I do not think there is much 
danger of it. :Few of them have any ambition to play a part in the John 
Drown dramas of the day. But to that suggestion there is a very short 
answer.. It is this: these free negroes are not, and never can be made 
citizens of the United States. We may make them citizens of our own 
State, if we please, by that force which the learned counsel says will now 
and then override law and beat down reason. Within our own limits we 
may put them apparently in possession of privileges to which they are not 
entitle<l; but we cannot impart to them a citizenship within the meaning of 
this immunity clause. They are not citizens of the United States and can 
claim no privileges as such. 

Another difficulty suggested is, that the claim now made, brings up for 
discussion the right of the South to import slaves into the territories; thus 
compelling a decision of that question. Perhaps that question is involved; 
and if so, it must be met; and the sooner it is met the better. Uudoubtedly 
our claim also involves another cognate point which has not been suggested. 
I mean the right of our southern fellow-citizens to employ their slaves in the 
navigation of vessels in the coasting trade, upon the high seas, and on our 
great rivers. During such voyages, the vessel is most of the time beyond 
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the limits and territory of the United States, and may often be within the 
boundary of some State whose laws do not allow negro slavery as a domestic 
institution. In this latter case, the owner and his slave-property, though not 
within a slavehol<ling State, are in an American ship. The flag, not of New 
York, or of any particular State, but of our Union, floats over her; the mili
tary and naval force of the Union protects her; tbe laws of Congress deter
mine her rights of navigation, and should determine, as far as may be 
necessary for the regulation of commerce, the legal statua, 11s my frienrls 
express it, of all persons on board of her or engaged in navigating her. Of 
course, those laws should know no distinction between the rights of property, 
as recognized in one part of the Union, and the rights of property as recog
nized in any other part of the Union. In respect to the powers of Congress 
and the regulating power of the General Government, I can 11ee no difference 
between the deck of an American ship upon the high seas, beyond the limits 
and jurisdiction of any particular State, and the unreclaimed wilderness, as 
our public territory may be called, before any other law is introduced. 

The territory of the United States necessarily passes through a tran~ition
period. From the time tbe first settler builds his sbanty, until a sufficient 
number of his countrymen have gathered around him to authorize an admis
i;ion into the Union, the territory must be governed by the laws of the 
Union. Until then it is under the protection of the Union; it can have no 
laws except such as come from the Union. Congress is authorized to regu
late commerce and to make all needful rules and regulations respecting the 
territory belonging to the United States. It has all the powers of govern
ment which are necessary for either purpose. This is by separate grants 
indeed, but both grants are couched in like terms, and they are equally 
extensive. It cannot be maintained, however, that Congress may exercise 
either power partially and unequally. That body cannot legislate adversely 
to the citizens and the domestic institutions of some States, or favor, at their 
expense, the citizens, the whims, or the caprices of other States. Such an 
exercise of power is impliedly forbidden by the very nature of the grant and 
of the subject to which it applies. 

If it could be taken out of the arena of party and detached from the 
rivalries of men strllggling for distinction, this subject of slavery in the ter· 
ritories would strike all men alike. 

Questions do occasionally present themselves, under our complicated poli
tical system, which cannot easily he grasped by ordinary minds. Sometimes 
we are called upon to reject the influence of precedents in law or government, 
and from the novelty of the subject are constrained to construct new rules 
and principles of policy. But no such embarrassments are presented by this 
question of slavery in the territories. There are ample guides in the former 
practice of nations, and both common sense and the letter of the Federal 
Constitution harmonize with the precedents. The first settlers in a new 
territory are al ways deemed to carry with them the law of the lanil from 
which they come, together with all the customs and usages sanctioned by_it. · 
However small their number and humble their condition, they carry w1tb 
them tl1e morality of that law and its prudential rules and regulations for 
the establishment of justice. They retain that law, and it is to be enf~rced 
amongst them as law, until a new form of government is duly orgarnze~. 
A single peculiarity is developed in the working of this principle as it 
respects territory belonging to the United States. Those who go into such 
territory as settlers, <lo not all come from a country governed by the same · 
system of municipal law. They come from different countries, so to say, 
each of which has its own municipal law. And between these systems of 
law there may exist a conflict in some particulars. • 

A portion of the settlers come from Virginia, wliere negro slave_ry ~s 
clee;ne~ lawful, and another portion come from New York, where that .m~t1
tut1on is held to be cruel and unjust. What these two classes, thus s1ttmg 
<lown together in the wilderness, should do, is the question W The answer to 
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it seems plain enough .. We must apply the general principle, that persons 
coming from an old State to settle in an unreclaimed wilderness, which has 
it~elf as yet no municipal law, must be deemed to carry with them the law 
of. t_heir own .co11:ntry-with t~e ~ualifi~ations and modifications nece8sarily 
arisrng out ot tins srngle peculiarity winch I have adverted to. The United 
States constitute socially a consolidated nation, but politically a confederation 
of independent States, with independent and somewhat confiictinO' local 
laws. The modification which that circumstance renders necessary ls, that 
the local laws of each State, as they affect all matters necessary to the lifo 
and preservation of this infant colony, shall remain in full force and effect, 
without any of them repelling, breaking down, or overruling the other, until 
the supreme government which has the right to legislate ad interi1n and 
during the transition-period, shall have made a difft1rent law, or until that 
young community shall have arrived at maturity and obtained the power of 
making laws for itself. 

Sllch is the short, simple, plain and rational solution of this territorial 
question. If the New Yorker who loves negro equality, aud does not fancy 
negro servants, should settle alongside of the Virginian who has a different 
taste, they can easily live together in amity, neither of them requiring from 
the other anything but peaceful forbearance. No right of either is invaded 
by this course. 

The Virginian asks no more in respect to his property than simple tolera
tion. If it should become necessary to enact laws during the transition 
period, and before the new settlement has attained its majority, it is but 
reasonable that Oongress should observe the same toleration. Ancl if it be 
needflll, Con!:(ress should enact rules to preserve the domestic relations and 
the rights of property of each class of settlers. No other line of conduct 
would produce that equality which the States have a right to claim. 

The rights of slave-owners in this territory, or on board of American 
ships on the high seas, may easily be regulated in harmony with the general 
principles of the Oonstitution-with its very letter, and with its spirit, con
formably with reason and convenience, and in such a manner as to preserve 
peace aml unity between the States. Justice can be done to all without the 
least difficulty or embarrassment. It is merely a speculative question whether 
the express grant of power "to make all needful rules and regulations 
respecting the territory belonging to the United States," was intended to 
apply only to the territory already cederl when the Oonstitution was adopted, 
or was intended to have a prospective operation so as to include territory 
that might be subsequently acquired. A governing power within the ter
ritories is indispensable: it exists in Congress or nowhere. And whether 
taken by implication or under these express words, it must be of the same 
essential character-a power temporarily, to regulate the affairs of the ter
ritory to such au extent, as may be necessary during the transition period. 

So far as Congress, in exercising this power, enters upon the distinct 
domain of general municipal government, it departs from the primary pur
poses of its creation as a merely federal legislature. It may be said to 
act upon a temporary emergency, the imperious necessity of the case being 
its main warrant for acting at all. The calls of that necessity should pre
scribe the limits of its action. 

If the express words of the power to make rules and regulations respecting 
the territory of the United States, were not indeed intended to apply to ter
ritory thereafter to be acquired, they, nevertheless, describe more accu
rately than any other words that could have been employed-the limited 
character of the powers to which Congress ought to be confined, in govern
ing the territory of the United States, whether newly acquired or preexis
ting. Their contrast to the formulre employed in framing other grants of 
governing power in the same instrument, performs the ot:l:ice of a curb or 
limit more effectually than any elaborate definition. 

Every express restraint against abuse of power, contained in the Consti· 
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tution, of course, applies here. Ilut that instrument is pervaded by a gene· 
ral principle touching the exercise of power which is expressly written down 
in reference to every particular subject, where the danger and the facility of 
abuse were sutiiciently palpable to suggest the precaution. As a common 
trustee of its special and limited powers for the common benefit of equal 
sovereign States, all the functions of the Federal Government were, by the 
very nature of its being, subjected to the obligation of equalizing benefits 
and burdens toward the States, and their respective interests, as far as prao
ticable. It is very obvious that this implied limitation, applies to every 
power of Congress. The power to regulate overland commerce between 
the States-the power to establish mails-to grant patents and copyrights, 
and many others, are conferred in language the most unlimited and without 
one literally expressed restraint upon the method of their exercise. But 
will any one pretend that Congress could exercise any of these powers in 
such a manner as to discriminate in favor of some States and against others, 
without a flagrant breach of its Constitutional duties 1 Perhaps, in some 
instances, its transgressions might not be remediable by the judicial power; 
but the transgression would not be the less apparent on that account; and 
other remedies might be resorted to. 

It is therefore, quite clear, that in conceding to Congress the power of 
government in the territories, during the transition period, no more is 
yielded than necessity requires; nor does the concession arm fanaticism 
with a new weapon of offence against the rights, feelings or interests of the 
slaveholding States. 

Let it not be said that if Congress has constitutional power to legislate 
for the territories, it may, without transcending its legitimate authority, pRSs 
an act excluding our Southern fellow-citizell3 from settling in the territories 
with their agricultural laborers. Undoubtedly, such an act might go through 
the forms of legislation and find a place upon the statute book; and it might 
be difficult to point out in the Constitution, a precise, written prohibition, 
specially directed against the enactment. Rut it would violate the great 
pervading principle of equality between the States and their respective in
terests, which is impressed upon every line of the instrument. With equal 
propriety Congress might pass an act that rice, an exlusively Southern pro
duct, should not be carried within the territory ; that cotton should not be 
worn in it, or indeed, that none but natives of the New England States sho?ld 
be allowed to settle or purchase land in it. It might pass an act abolishm.g 
all mail routes and post offices within the slave-holding States, and it 
might grant patents and copy rights to none but the citizens of non-slave 
holding States. No man can find within the limits of the Constitution, an 
express and literal restraint upon any of these outrages. And there is no 
constitutional restraint, except in the duty of the Federal Government, to 
administer its powers with fidelity and therein to observe equality toward 
the respective States and their respective interests as far as practicable. 

But for one single pernicious device, this implied restraint would always 
have been enough. No man of character and common intelligence, woul.d 
ever have been found bold or brazen enough to justify a departure from ~hlS 
duty; but for the notion of a higher law. Any one may ju,;tify his action, 
if it be enjoined by natural justice and God's command. 

Before these, if they be against us, out· Uuion and our Constitution must 
fall; but they are not against us. . . 

I do not fllar any such partial action by Congress. Should it come m 
reference to slaves, or any other State interest, and no remedy be founil 
within the Oonstitution, then, indeed, our political compact wiil have lust 
its force. In passing sucll an act, Congress would, like the dying swan, utter 
its own retp1iem. 

The learnetl gentleman who last addressed the Court has exhnustecl his 
im.agi~ation in suggesting instances of direct embarrassment which would 
1mse if we should allow the right "of transit. These instances are brouglit 
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in under the head of an alleged consequence, which he has also conjured up 
by the mere force of his inventive powers. Ile insists that if we go so far 
as to allow the transit of ma.Sters with their slaves, we must go further and 
must actually bring within our territory and naturalize, support, uphold, and 
preserve by laws adapted to that purpose, the institution of negro slavery. I 
do not perceive that any such consequences are involved. Still, let us assume 
that they are, and look at his catalogue of supposed inconveniences. Ile 
has placed them all upon his printed points. I will read them over and 
briefly glance at each of them. 

"If the slave be eloigned by fraud or force, the owner must have replevin 
for him, or trover for his value." 

I will ask my friend what evil could result from that 1 
"If a creditor obtain a foreign attachment against the slave-owner, the 

sheriff must seize and sell the slaves." 
Is there any necessity that the State of New York should declare negro 

slaves liable to levy and sale for debt 1 May we not, if it pleases our fancies, 
exempt that kind of property from sale on execution or under attachment, 
just as we have exempted for each family, six knives and forks and as many 
cups and saucers ? 

"If the owner die, tl1e Surrogate must administer the slave as assets.'' 
Pray, why ~o? May we not, according to the prevailing habit of nations, 

send that part of the decedent's property back to the domestic forum, there 
to be disposed of according to !aw? • 

"If the slave give birth to offspring, we have a native-born ~lave.'' 
I will reserve this chimera dire for more special observation. . , · 
"If the owner, enforcing obedience to his caprices, maim or slay his slave, 

we mnst admit the status as a plea in bar to public justice.~ 
Why so? Is not this a most singular assertion I No such plea in bar is 

admissible in the slaveholding States I Why should it be admitted here? 
"If the slave be tried for crime, upon his owner's complaint, the testimony 

of his fellow-slaves must be exclu<led.'' 
Why must it be excluded~ It is at our sovereign pleasure as an indepen

dent State to say what shall and what shall not be admitted as judicial 
evidence. 

"If the slave be imprisoned or executed for crime, the value taken by the 
State must be made good to the owner, as for private property taken for 
public use.'' 

Here, again, is a proposition so inconsistent with law, reason and common 
experience, that I can scarcely treat it with becoming gravity. No such 
obligation rests upon the State. The State has the natnral power of self. 
defence. It may put away or destroy any person or thing which jeopards 
its safety. We often seize and burn hides and other articles of merchandise 
which contain the elements of disease, and no man ever supposed that we 
were bound in snch cases to compensate the owner. The agent of disease 
is not regarded as property taken and applied to the public use; it is 
regarded as a public enemy, consigned to destruction for the public defence 
against its pernicious qualities. So it would be with a slave, whose habits 
or qualities rendered liis presence dangerous to the State. 

With one notable exception, reserved for more special comment, this is 
the learned gentleman's list of mischiefs to result from extending to our 
fellow-citizens of the South tbe simple privilege of transporting their ser
vants through our territory. llow i<lle and insignificant his terrors appear 
when fairly confronted l 

But I must not overlook my learned friend's principal grievance. Ile sug
gests,· should this right of free· passage through our State be allowed, 
we may occasionally have "a native-born slave." 

Let us see what is the extent of this enormity. It is this: The sacred 
soil of New York may suffer the contamination of l1aving Lad a negr<> 
lillave born upon it. Let· us contemplate this shocking event in all i~ 
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length and breadth. By its happening, our State, in some physical or 
moral sense, may become almost as degraded and as infamous as that 
spot of earth where repose the ashes of him whose name and memory 
we all delight to honor I That shock to the moral sensibilities of our 
people, if it can help as a make-weip:ht in their argument, my friends are 
welcome to. For my own part, I do not greatly admire the moral sense 
or the patriotism of any American who thinks it absolutely necessary to 
the honor of this country that there should now be, or that there should 
ever be, in our Republic, a spot purer or more sacred in the esteem of 
men, than the birthplace or the grave of Washington. However widely 
our Republic may extend its limits-though the blue field of our National 
Banner should yet bear a hundred stars, each representing a State as pow
erful as Virginia or New York-I should little admire the patJriotism,.and 
should not at all emulate the fastidious morality of that American who 
would think it necessary, or would desire that any spot in all our country's 
wide extent, should be regarded, by men or angels, as more pure than that 
which is consecrated as the resting-place of our national hero. 

This notion of the superior sanctity of one State over another, is the 
accursed parent of the moral war which has arisen amongst us. It is 
the fatal seed from which has sprung a host of evils. If it tends to give 
unmerited and useless liberty to the negro, that is no blessing-it cer
tainly tends to destroy fraternity amongst the whites, and every patriot will 
recognize .that as a curse. . 

So much for the inconveniences, the embarrassments and difficulties which 
it is imagined, or pretended, would arise under the law of free transit, as 
daimed by us. It it plain to common sense that our doctrine involves no 
practical inconvenience whatever. It is for the stranger and wayfarer that 
we plead. Forhim we claim a right of passage-and we claim no more. 

On the supposed import of certain judicial opinions, the learned coru;sel 
have contended that this Court has absolute authority over this question, 
and can decide it according to its own aic -Dolo, without responsibility to any 
appellate power. This is a mistake. 

In Strader -Ds. Graham, (10 How. 93), it is decided that each State "has a 
right to determine the status, or domestic and social condition of persons 
domiciled within its territory." In Dred Scott's case, (19 Ilow. 462), Judge 
Nelson says, "that Scott's domicil was always in Missouri; and, conse
quently, the laws of Missouri must determine his status." In the Passenger 
cases, (7 How. 466), Ch. J. Taney held, that the Federal Government. co~ld 
not compel a State " to recei'Ve and auffer to remain in association with its 
citizens, every person or class of persons whom it may be the policy or the 
pleasure of the United States to admit." At page 467, he also says, that 
concurrent powers in the State and Federal Governments "as to who 
should, and who should not, be permitted to reside in a State," wou~d 
be impracticable. These, and a similar remark of Chief Justice Taney lll 
Groves vs. Slaughter, (15 Peters, 508), constitute the whole of the lear~ed 
counsel's authorities, to prove that your Honors have power to detenmne, 
irreversibly, the status of these eight negroes. 

If they were domiciled in this State; or, if they were brought here 
for the purpose of remaining or residing here, or for any other purpose 
than that of simple passage through the State, those citations might be 
relevant, and your power might be .absolute. But such is not the fact. 
They were not domiciled in this State ; it was not intended to keep them 
here or leave them here. They were here merely in transitu. New York 
is a highway of inter-state commerce; if it affords the most cheap, o~ .con
venient, or agreeable line of travel between Texas and Virginia, the citizens 
o~ these S~ates may lawfully use it for co=ercial intercourse, without let, 
stint, Clr hmdrance. . · · . 

One of the learned counsel's favored citations proves that this questi~n 
has nc•t yet been before the Supreme Court of the Cnited States, and that if 
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· it should be erroneously decided against us here, that High Tribunal has 
jurisdiction to review the judgment ancl correct the error. In Dred Scott's 
case, (19 How. 468), Mr. Justice Nelson says: "A question has been alluded 
to on the argument, namely: the right of the master with his slave of tran
sit into or through a Free State, on business or commercial pursuits, or in 
the exercise of a Federal right, or the discharge of a Federal duty, being a 
citizen of the United States, which is not before us. This question depends 
upon different considerations and principles from the one in hand, and turns 
upon the rights and privileges secured to a common citizen of the Republic, 
under the Constitution of the United States. When that question arises, we 
shall be prepared to decide it." 

I will now make a few remarks in reply to the argument on the general 
subject ofnegro slavery. On that topic, my learned friends enjoy, in this 
latitude, the privilege of saying as many witty things as they please, with 
the certainty of receiving applause from a portion of their auditors. It re
quires but little firmness to speak in the midst of a friendly circle, and in con
formity with its opinions. It requires but little effort of the imagination to 
introduce, in such a position, tropes and figures that will please those who 
surround us, and that will draw forth exhibitions of an adverse sentiment to
ward the stranger who may be present, seeking a disfavored right, or 
against the advocate who may venture to assert that right in his behalf. 
This privilege my learned friends enjoy. They are welcome to it. I am 
sure I could not, here, turn the laugh upon them; and I would not wish to 
do it if I could. For, in my opinion, at this time, under the circumstances 
by which we are surrounded, the honorable citizen who can laugh on this 
subject, must first forget his moral duty. Ile may have an hone,st heart and 
a good understanding, but for the time, he must be insensible to the jnst in
fluences of either. The question before us is not a laughing matter. 
One of my learned friends, in this branch of his argument, undertook 
to define the condition of the slave; and as he found so great a diffi
culty in defining the much more familiar character, " a citizen of the 
United States "-inclining, indeed, to the opinion that no such citizens 
existed-it is not wonderful that he should get a little astray in rela
tion to the terms "slave" and the "state of slavery." Ile says, virtnally, 
that nothing is slavery except the bondage and subjection of man to man, 
in the most odious form that can possibly be conceived-an ownership, 
sheer, pure, absolute and complete. And such, indeed, is the state of slavery, 
as it has existed in some stages of the world's history-being the slavery of 
white men to their own countrymen, to masters of their own color and 
class, their natural equals in all things. That kind of slavery does, indeed, 
carry with it all the consequences of which my friend speaks. The master 
absolutely owns his slave; he has power over his life; he may tortnre him; 
he may slay him. And for the employment of these high powers he is no 
more responsible than was the Patriarch in ancient times for exercising the 
same powers over the child of bis own loins. That, to be sure, is slavery, 
pure and simple, whether applicable to the negro or to the white man. But 
what do my friends gain by proving that mere piece of philology 1 Such 
slavery does not exist, and never has existed within this Union. It never 
did exist within our territory-it never will exist-and it is not claimed by 
any one that it ought to be enforced or established. The slavery which 
exists within this Union, is such as to render hardly proper, in strictness of 
language, the term "owner," or the term "property." These words are 

'not applicable to the person of the slave; and the phrase "chattel-slavery" 
is a mere cavil. Indeed, as used by anti-slavery agitators, it is wholly false. 
The phrase was coined by weak or wicked men, in order to mislead the ig
norant and to inflnence the unwary. The slavery which does exist in these 
United States, and which will exist as long as they are the United States, is 
a right in the master to the services of the slave, or servant, and that is all. 
Therefore this abhorred slavery that my learned friend reads about from 
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"Taylor on the Civil Law," under which the slave might be tortured and 
might be put to death-which cruelties might equally have been practised 
upon a child by the parent in former times-is a thing unknown in our 
law, or in our conntry. "Chattel-slavery" is a raw-head and bloody
bones, evoked to figure in speeches on the hustings. It is a phrase ut
tered for fraudulent purposes, and doubtless it has produced most perni
cious results. It does not describe that negro slavery which George Wash
ington sanctioned by his practice through life, and which, by his last 
Will and Testament, he authorized his wife to enforce as long as she should 
live; which is protected in the Constitution of the United States-that 
sacred charter which he and his illustrious compatriots bequeathed to 
us. 

By a painfully elaborate train of abstruse reasoning, the learned counsel 
who last spoke, has proven to his own satisfaction, that a slave in the 
Southern States is a mere chattel, and therefore, that slavery as a social 
status, is shocking to humanity. He admits that the government will pun
ish the master for extreme cruelty; but still he contends, that the social con
dition of slavery is intolerable and the slave is a mere chattel l Why is 
this? llow does the counsel prove it? 

He presents just two proofs. The first is, that according to the general 
 
principles of the common law, a slave has no personality, or inde~d 

any recognition, and that every protection accorded him, comes from 
 
positive statutes. Well this is truly distressing! It certainly is calcu

lated to wound refined and delicate sensibilities I How insecure the poor 
 
slave must feel when he reflects that if wounded or slain, the aggressor 
 
can only be indicted under a statute instead of being punished at com!11on 
 
la:w. How gaily the murderer will swing off, knowing that his breath 1s to 
 
be stopped by a statutory and not a common-law noose. So much for proof 
 
number one. I might add that the murder of any man, black or white, long 
 
ago ceased to be punishable at common law, even in this State. The whole 
 
remedy is by statute. (2 Parker's Cr. Cases, 637. 3 Selden, 393. 13 
 
Wend. 173.) .. 
 

The counsel's second proof is, that the slave himself cannot, by a civil 
action in his own behalf, prosecute his master for cruelty or other personal 
wrong. Here is the same commixture and confusion of ethics and attor
ney's practice. Under that very common-law system-so much praised by 
all-such has ever been the universal condition of all married women. .Ac
cording to this argument, all our respected mothers were nothing but 
chattels I . That good dear old nursing parent, the common law, wo~ld 
not permit any of them to hold or acquire any property or to mam
tain a civil action against their husbands for any grievance, however shock
ing, nor could a civil action be brought against anybody else for any wr.ong 
done to them, unless their lrnsbands chose to bring the suit I On a httle 
dissection, how farcical, how preposterous all these petty arguments appear I 

All these pretences advanced.to excuse our withholding the rites of h?s
pitality from our fellow-citizens of Virginia, are wholly without foundat10n 
in reason or justice. . . 

In the opening, I invited my learned friends to refer to the Holy Bible, 1n 
case they chose in any form to invoke religious sentiment or Divine law. 
llow have they met that challenge? The prevailing authority in thi~ com~
try, in relation to morality and such things spiritual as belong to us m ~hid 
vale of tears, is the Bible. It is the authority by which my learned fr1en 
to whom I am now about to refer, is governed in his daily walk and conversa
tion-much to his honor be it said. It is the authority which is tai:ght 
throughout this land, as that which contains tho knowledge of all thmgs 
that are essential to salvation. .All that is beyond and outside of it, i9 de~med 
superstitious and non-obligatory-built upon the mere traditions of tunes 
commonly called the dark ages. Now, to this great authority, I invited my 
learned friend.- to appeal, touching what is required or forbidden, in respect 
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to slavery, by God's law, or by natural justice. One of the learned counsel 
has approached the religious view, buthe ha~ not condescended to notice that 
invitation. Ile left his Bible at home this morning. And, pray what 
religious authority did he pick up and cite to your Honors in its stead 1 He 
has told you a most affecting story about the Catholic clergy. Ile has read 
to us that the Catholic clergy in former times, made themselves active in 
persuading the white man to loosen the shackles of bondage from his white 
and equal brother. If they did, they acted virtuously and are entitled to all 
the praise that can be awarded them. But is that the authority on which 
my learned friend and his pious coadjutors act in their persecution of our 
Southern fellow-citizens i If it be, I think it must strike every reasoning 
mind with some little astonishment, that citizens of the Northern States, 
following Catholicism in nothing else, should yet rely on its supposed teach
ings, as their sole authority for kindling the fires of political discord, and 
assailing the institutions, and guaranteed privileges of their countrymen at 
the South. But even this authority is misunderstood. I think we may 
fairly be permitted to say that they do not understand it. It is most cer
tain that they do not believe it in anything else; and there is one very control
ling proof that they do not understand it in this respect. That Church, so 
incurable in its alleged errors, so inflexible in its determinations, so unchange
able, so incapable of improvement, amendment, or reformation, takes no 
part whatever in the crusade against negro slavery. She leaves the doe
trines and principles now imputed to her, if indeed they be hers, to be 
enforced by the most ultra of her opponents at the other extreme of our 
great religious platform. 

Before this Ilonorable Court, it might have been somewhat in place to 
cite the Bible. I may without offence, say, that every member of it is 
attached to those forms of religious belief in which that book is looked upon 
as the sole guide of faith and moral conduct. Not one single member of it is 
capable of being influenced in religious matters by the teachiags of the 
Catholic church. 

So much for that argument. It is illegitimate, and unsound. 
My learned friend who last addressed the Court, has also observed 

that this case wa;i presented to your consideration on my part, with soft 
phrases and intricate sentences ; that much had been said with a purpose to 
draw attention, or which had the effect of drawing attention away from the 
subject in hand, and that I had avoided a reference to general principles. I 
appeal confidently to your IIonors"judgment whether my course in this 
argument has not been mainly a reference to general principles, and whether 
it has not been marked by a desire to avoid mere details. If it be true that 
I ha>e fallen into the vice, or adopted the virtue-whichever it may be 
called..-of using over-soft phrases, I ought surely to be forgiven, for it is my 
first offence. And as to intricate sentences, if I have offended in. that way, 
it certainly verifies the sayin"' that a certain kind of communication has a 
certain effect upon manners~' It is a new thing in my experience to be 
accused ofutterin"' soft phrases .anrl as to the relative proportion of intricate 
sentences utteredin this debat~ I think I can safely submit to a comparison. 
In that particular at least the'Iearned counsel will be found to have far 
excelle<l... If ~he ~rgument' presented on our rart in this .case is. rerr:arkable 
for anythmg, it is for the simple point-blank directness with which it meets 
the emergency. On this head I confidently appeal to the closest scrutiny. 
Intricate sentences! My learned friend has not read a sentence from our 
brief, or pointed out a sin,,.le intricacy. Our argument may be all wrong, 
but it is direct. It is unn~istakeable in it import; it is easily understood. 
Whether it can be easily refuted, your Honors, or some authorit3:tive tri~u
nal will determine. I submit most respectfully that the leadmg desire 
exhibited on my part, here and'elsewhere, has been to draw the mind of the 
courts and the intelligent mind of. the American people, to the true question 
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which underlies this whole conflict-I mean that very question to which my 
friend who last spoke on the other side, has addressed the best and, in my 
judgment, the finest part of his v'ery able argument. It is the point to 
which I mainly addressed myself in the opening, and on it I will now say a 
few words more: 

My friend denounced the institution of negro slavery as a monstrous 
wrong, as a sin, as a violation of the law of God and of the law of man-of 
natural law and of natural justice; and, in the course of his argument, he 
called attention to the enormity of the results claimed in this case. Ile 
deprecated a reversal, because in that event these eight persons-and not 
only they, but their posterity to the remotest time, would be consigneu to 
this shocking condition ofabject bondage and slavery. 

llow very small and minute was that presentation of the subject! My 
friend must certainly have used the microscope, when, in seeking to present 
this question in a striking manner to your Honors' minds, he calleu atten
tion to these few persons and their posterity. Our Territory contains 
nearly four millions of these human beings, who, by the laws and institn· 
tions existing in the Southern States, and, as every one admits, protected in 
those States by the Federal Constitution, are not only consigned to hopeless 
bondage throughout their whole lives, but so are their posterity to the 
remotest time. They have, since the Union was formed, multiplied greatly, 
and are still constantly increasing in numbers. It is not eight persons and 
their posterity, but four millions and their countless posterity, that are by 
the decision of the general question, to be enfranchised or consigned to bon· 
dage henceforth and forever. It is a question of the mightiest magnituue; I 
would not have it otherwise considered; and I wish your Honors to have the 
most vivid conception 'of its magnitude, when contemplating negro slavery 
in the very connection in which my learned friend has presented it. 

Ile insists that holding these negroes in slavery is a sin, is a violation of 
natural justice, and contrary to the law of God; that it is defrauding th.e 
laborer of his wages, a sin that cries aloud to Heaven for vengeance; that it 
involves a course of unbridled rapine, fraud and plunder. If so, it is a m~n
strous wickedness, for by it these four millions of ·men and their posterity 
are to be thus unjustly and cruelly oppressed throughout all time. 

Is it a sin? Is it an outrage against divine law and natural ju~tice? That 
is the question. If it be a sin, then I must admit it to be a sin of the great· 
est magnitude-a sin of the most enormous and tl.agitious character that ever 
was presented for condemnation at th~ bar of justice. The man wl10 deem· 
ing it sinful at all, does not shrink back from it with horror, is utterly 
unworthy of the name of man. It is no trivial offence, that may be tole· 
rated with limitations and qualifications; that we can excuse ourselves for 
acquiescing in, because we have made a bargain to do so. The tongue of 
no human being is capable of depicting its enormity; it is not in the power 
of the human mind to form a just conception of its wickedness anil cruelt~·· 
And what, I ask, is the rational and necessary consequence, if we regaru it 
to be thus sinful, thus unjust, thus iniquitous~ 

Look at this question as American citizens-as members of this gre~t 
republic. Consider it as patriots. I ask you what ought to be the effect if 
this system of slavery is sinful and unjust? There can be but one.answer. 
It~ existence under our government, supported by our jurisprudence, sus· 
tamed by the fundamental law of the land-is a public and crying reproach 
against the whole nation. 

If negro slavery be unjust, ought an honest, enlightened Frenchman or 
E.n;:;lishman to entertain as a guest, or even to salute with a courteous recog· 
mt1on, one of these southern slaveholders ? Certainly not. There would 
be no ~ore propriety in his doing so than in one of our fair countrywomen, of 
pure life and morals, associating in publio with one who was the most 
unworthy of her sex. There would be no more propriety iu his doing so 
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than in one of your Honors aqsociating with a higt1wayman or a pickpocket, 
merely because in the village of his residence there was a bad police, or no 
adequate law for his punishment. By asserting that slavery is thus sinful, we 
arraign our southern fellow-citizens at the bar of public opinion a::i totally 
unfit to associate with any honest European gentleman. 

And I ask what have we to say on the sn~ject, as to our own pious selves 
here at the North i Our southern neighbors having been brought up with 
this institution in their midst-having been taught that it was jnst and pro
per-might be allowed to plead the excuse of ignorance. They might, per
hap:i, be tolerated as not consciously wicked, but only benighted and in 
error. But what must be thought of the inhabitants of the Free States, who 
kno\V that it is wicked, who say tlrn.t it is wickecl, who write upon their 
statute books in their supreme, sovereign capacity, that it is wicked, and who 
yet live under a constitution and compact by which they agree to support 
and sustain it to the full extent of whatever is written in that compact, and 
who, if any one of these unhappy victim~ should escape from the slavery to 
which he is consignee!, and shonld fly hither for shelter, would seize and 
retnrn him, or at lea.~t would permit his master to come hither, seize him, 
and carry him back into bondage i 

I presented this question in the opening: I now repeat it. Certainly we 
have no excuse. We know that negro slavery is wicked and pernicious, if it 
be so, and yet we sit down and live under a constitution which compels its 
support to this extent. Nay more-we profess fidelity to that Constitution, 
and whenever one of us is elected to olfice under it, he is most happy to 
accept, and placing his hand upon the sacred volume, he unhesitatingly 
pledges himself in all things to snppwrt that Constitution. 

A >irtnous !i.nd enlightened European might excuse the benighted south
erner; but if he has a sense of honor, if he has a sense of justice, if he 
has self-respect, he must turn his back with contempt npo11 the willfully 
offending northern man,. as the vilest of the vile. 

The patriot contemplates his country as a whole-as a unit, and feels him
self honoreil in being enrolled among her citizens. Can he be a patriotic 
American who joins in the cry of Exeter !fall against his country's Consti
tution; who joins with a foreign adversary in denou11cing it as a foul 
reproach to the name of humanity; as au outrage against common decency; 
11 thing which exists in defianc~ of natural justice and the law of God t 
Surely not. 

For our northern friencls, who have fallen into this fatal delusion, we can 
only say, "Father, forgive them, for they kno1v not what they. do." This is 
all that can be said for them. Certainly the sentiment which animated the 
gallant Decatur in his memorable resolve to stand by his country in all con
troversies, "right or wrong," must be pretty effectually cast out from their 
bosoms, when Americans can be found ready to join in this outcry of the 
stranger, the rival and the hater. Can he be a patriot who joins with these, 
in pronouncing the Constitution of his country a league with iniqnity, an 
instrument which, by its terms and letter, unjustly and cruelly holds in hope
less bondage millions of human beings who are well entitled to liherty? 

It was said in the opening that no honest man could understandingly 
believe that negro slavery is thus wicket! and unjust, and yet retain in his 
bosom the sentiment of fidelity to this Constitution. I now add, I see not 
how any man, having a just sentiment of patriotism, can join iu this fo;eign 
outcry against the Constitution of his country and against the estaW1shed 
and existing institutions of so large a portion of it as is formed by those 
States now holding slaves. 

Looking to the law of God and its invincible obligations, to the principles 
of natural justice which are founded 011 Ilis law; contemplating in its true 
light as an exalted and manly sentiment that patriotism which is ever ready 
to sacrifice for onr country all things except justice and God's will-I see not 
how any honorable American can love his country or pretend to be a patriot 
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and yet join in this crusade agn.inst negro slavery-a crusade against his 
country's honor, peace and prosperity. Those who imagine themselves 
patriots, and yet thus strike at their country, do not act m1derstandingly. 
This is their only excuse. 

Negro slavery cannot be abolished. Since the founrlation of this republic 
it has ever been a main pillar of our strength, an indispensable element of 
our growth and prosperity. It is now an integral part of our being as a 
nation. To eviscerate it by fraud or tear it out by violence, would be a 
national suicide. 

To vindicate its essential justice and morality in all courts and places 
before men and nations, is t·he duty of every American citizen ; and he who 
fails in this duty is false to his country, or acts as one without under
standing. . 

To support their views and to excuse their course, anti-slavery advocates 
cite some illustrious names. Occasional remarks of Washington and of 
Jefferson, are quite frequently cited for thesa purposes. If these illustrious 
men could return to earth, re-assume mortality, and stand here at this day 
among us, living witnesses of the condition of our country-witnesses of its 
progress and its probable future-no rationa,l man can believe that either of 
them woulu be willing to utter, in the sense in which they are understood 
on the other side, the expressions cited. If they were here amongst us, they 
wou!Ll be found on the side of their country. They would, as they always 
did, advocate its protection as a whole; the maintenance of its prosperity, 
its permanancy, its glory and its honor. They would not be founu denounc
ing the American name, as covered with an undying stigma anu inwrought 
with the perpetuation of injustice. Tl:l,lly would not be found pronouncing 
the first sentence in the Constitution-that it was made to "establish jus
tice "-a piece of hypocrisy and a falsehood. They would not be found 
maintaining that the phrases concerning human equality, found in the De
claration of Independence and in the constitution of. Virginia, were intended 
to include negroes. Any man of common sense can see that these words 
were not so intended. The then existing state of facts, and the practice of 
the men who wrote these words prove that they were not used in the sense 
now contended for. That clear deducti<3n is fully elucidated in the Dred 
Scott case. We are there reminded of what cannot be denieu, Lhat the free 
white race established this Republic. They made their Declaration o.f 
Independence, their Constitution, and their laws, for themselves. They did 
not intend to invite hither the Asiatic Mohammedan with his seraglio and 
his dozen wives. They did not intend to invite hither the iuolatrous Chi
nese, with his temples and his idols. They did not intend to declare that the 
African negroes were men, citizens, or inhabitants, in the politicl11 se~se ?f 
these words. The men who held negro slaves, and who sustained the mst1
tution, coulu not have so intended. It is impossible to suppose that they 
could have so intended. And if my learned friends mean to insinua~e that 
there were in the councils of the nation, at that time, some persons w1!h the 
same conscientious scruples as themselves, who believed slavery to be wwked, 
and who artfully contrived to get these words inserted as an entering wedge 
whereby the institution might ultimately be rent in pieces, they present a 
sorry picture of their revolutionary sires. So to assert shoul<l be treated by 
them as a foul insult. 

It is not in keeping with the dictates of conscience or of honor, stealthily 
to wqrk into a compact an acknowledgment which the other party to the 
compact does not intend to make. It is unworthy so to do, even in the 
smallest, slightest, meanest little contra.ct. Who shall dare to impute such 
c?nLluct, or such motives to the worthy and honored fathers of the ~evo.lu
t1on, who represented that part of the country where the greatest obJe~t~mi 
to negro slavery existed 1 So far ·as we find in history a spirit of oppos1t10n 
~o negro slavery manifested by these men, it may well have been gronn~ed 
m conceptions of expediency, or considerations concerning the relative 
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shares of political power which one or the other portion of the country 
ought to enjoy. But it never can be said, with safety to their honor, or to the 
honor of our country, that they believed negro slavery to be in itself wicked 
or unjust. . I think they did not entertain that opinion. If they did, they 
erred grievously. They erred in point of morals ; they erred in point of 
policy. They were short-sighted as the wisest of mortals often are. They 
did not comprehend that negro slavery was destined to continue; that the 
negro race was to increase in this country as it has increased; or that 
the onward progress, greatness and glory of this country actually de
pended on the continued existence of negro slavery in its warm climates. 
Ift~ey did intend to use the assertion of equality among men in the Decla
ration of Independence in a sense different from that in which it was 
accepted by their associates from the SoutL, the intent involved a departure 
froiµ the path of honor and rectitude. This alternative I never will adopt. 
Shame on the men among their descendants who will consent to adopt it l 

Let not this argument be misinterpretetl. I do not invoke patriotism to 
influence the passions or seduce the judgment. I invoke it as a noble stimu
lant to noble minds. My object is to arouse attention, to the end that 
honest men, through the influence of their own cautious deliberations, may 
be led forth from the captivity of error. 

I would not that any man should prefer earth to heaven, or love his 
oonntry better than his God. Woe to him who for any consideration of 
profit to himself, his country or his race, tramples on the dictates of natural 
justice, contemning the law and defying the power of God! !low shall he 
stand the final judgment? . 

Who dare tempt to such depravity, or advocate such reckless folly? 
By appealing to patriotism, I seek only to awaken attention. I would, by 

its aid and through its benign influences, give to every American citizen, 
ere it be too late, this admonition: Do not turn aside from the truth of his
tory, the teachings of experience, the rational deductions of common sense, 
and, from a mere caprice, without moral necessity, inflict upon your coun
try's material interests and her honor a fatal blow. Do.not so act in your 
capacity as a citizen, that, if arraigned before the judgment-seat of practical 
wisdom, you could find no refuge from a traitor's doom except in the plea 
of insanity. · 

The decision of the Court of Appeals was announced at the March Term, 
1860, affirming the judgment of the Supreme Court. 

Opinions were delivered in favor of affirmance.by JuDGE DENIO and Mn. 
JUSTICE WRIGHT, 

JuDGE Davrns and JUSTICES BaooN and WELLES concurred. 
}fa. J USTIOE CLERK& dissented from the judgment of the Court, and deli

vered an opinion in favor of the reversal of the judgment of the Supreme 
Court. 

Crr. JUDGE Co:MSTOOK dissented, without assigning reasons. 
JUDGE SELDEN ex;pre~sed no opinion. 
The following are all the opinions de livered in full: 

THE OPINION OF JUDGE DENIO. 
DENIO, J.-The petition upon which the writ of Ilabeas Corpus was is~ued, 

states that the colored persons sought to be disoharged from imprisonment 
were, on the preceding night, tnken from the steamer City of Richmond, in 
the harbor of New York, and at the time of presenting the petition were 
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confined in a s:ertain house in Carlble street in that city. The writ is 
directed to the appellant, by the name of Lemmings, as the person having in 
charge the "eight colored persons lately taken from the steamer City of 
Richmond, and to the man in whose house in Carlisle street they are 
confined." 

The return is made by Lemmon, the appellant, and the colore<l persons of 
which it speaks, and which are therein alleged to be slaves, and the property 
of Juliet Lemmon, as "the eight slaves or persons named in the said writ of 
Habeas Corpus." It alleges that they were taken out of the possession of 
Mr~. Lemmon while in transitu, between Norfolk, in Virginia, and the State 
of Texas, and that both Virginia and Texas are slavehokhng States; that she 
had no intention of bringing the slaves into this State to remain therein, or 
in any manner except on their transit as aforesaid through the Port of New 
York; that she was compelled by necessity to touch or land, but did not 
intend to remain longer than necessary, and that such landing was for the 
purpose of passage and transit, and not otherwise, and that she did not 
intend to sell the slaves. It is also stated that she was compelled by necessity 
or accident to take passage from Norfolk in the above mentioned steamship, 
and that Texas was the ultimate place of destination. 

I understand the effect of these statements to be that Mrs. Lemmon, 
being the owner of these slaves, desired to take them from her residence in 
Norfolk, in Virginia; to the State .of Texas; and, as a means of effecting that 
purpose, she embarked, in the steamship mentioned, for New York, with a 
view to secure a passage from thence to the place of destination. As no
thing is said of any stress of weather, and no marine casualty is mentioned, 
the necessity of landing, which is spoken of, refers no doubt to the exigency 
of that mode of prosecuting her journey. 

If the ship in which she arrived was not bound for tl1e Gulf of Mexico, 
she would probably be under the necessity of landing at New York to reem
bark in some other vessel sailing for that part of the Uui ted States; and 
this, I suppose, is what it was intended to state. The necessity or accident 
which is mentionjld as having compelle<l her to embark at Norfolk in the 
city of Richmond, is understood to refer to some circumstance which pre· 
vented her from making a direct voyage from Virginia to Texas. The ques· 
tion to be decided is whether the bringing the slaves into this State under 
these circumstances, entitled them to their freedom. 

The intention and the effect of the Statutes of this State bearing upon the 
point are very plain and unequivocal. By an act passed in 181 'T, it wds 
declared that no person held as a slave should be imported, introduced or 
brought into this State on any pretence whatever, except in the cases after
wards mentioned in the act, and any slave brought here contrary to the act 
was declared"to be free. Among the exceptional cases was that of a person not 
an inhabitant of the State passing through it, who was allowed to bring ~tis 
slaves with him; but they were not to remain in the State longer than mne 
months, (Laws 1817, ch. 147, §§ 9, 15.) The portions of this act which con
cern the present question were ret:nacted at the revision of the laws in 1830. 
The first and last sections of the title are in the following la:iguage: 

"SEo. 1. No person held as a slave shall be importe<l, introduced or 
brought into this State on any pretence whatsoever, .except in the cases 
hereinafter specified. Every such person shall be free. Every person held 
as a slave who hath been introduced or brought in this State contrary to the 
'laws in force at the time, shall be free. . 

'' SEo. 16. Every person born in this State, whether white or colored, is 
free. Every person who shall hereafter be boru within this State shall be 
free; and .ev~ry person brought into this State as a slave, except as author· 
1zed by tlus title, shall be free." (R. S. part 1, ch. 20, t.itle 7.) 

T~e in~ern;iediat~ sections, three to seven, inclusive, contain the excep~ion~. 
Sect10n six 1s as tollows: "Any person, not being an inliabitttnt ot tlus 
State, who shall be travelling to or from, or passing through this State, may 
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bring with him any person lawfully held in slavery, and may take such per
son with ·him from this State; but the person so held in slavery shall not 
reside or continue in this State more than nine months; if snch residence be 
continued beyond that time, such person shall be free." Jn the year 1841 
the Legislature repealed this section, together with the four containin~ othe; 
exceptions to the general provisions above mentioned. (Ch. 2!7.) 

The effect of this repeal was to render the first and sixteenth sections abso
lute and unqualified. If any doubt of this could be entertained upon the 
perusal of the part of the title left unrepealed, the rules of construction 
would oblige us to look at the repealed portions in order to ascertain the 
sense of the residue. (Bassey vs. Story, 4 Bain & Ailolph, 98.) Thus 
examined, the meaning of the statutes is as plain as though the Legislature 
had declared in terms that if any person should introduce a slave into this 
State, in the course of a journey to or from it, or in passing through it, the 
slave shall be free. 

If, therefore, the Legislature had the constitutional power to enact this 
statute, the law of the State precisely meets the case of the persons who 
were brought before the judge on the writ of Habeas Corpus, au<l his order 
discharging them from constraint was unquestionably correct. Every Sove
reign State has a right to determine by its laws the comlitinn of all persons 
who may at any time be within its jurisdiction to excltHle therefrom those 
whose introduction would contravene its policy, or to declare the conditions 
upon which they may be received, and what subvrdination or restraint may 
lawfully be allowed by one class or description of persons over another. 

Ea.ch State has, moreover, the right to enact such rules 113 it may see fit 
respecting the title to property, and to declare what subject shall, within the 
State, possess the attributes of property, and what shall be incapn.ble of a 
proprietory right. These powers may of course be variously limited or 
modified by its own constitutional or fundamental laws; .but independently 
of such restraints (some are alleged to exist affecting this case), the legisla
tive authority of the State upon these subjects is without limit or control, 
except Ro far as the State has voluntarily abridged her jurisdiction by 
arrangements with other States. There are many cases where, it is trne, the 
conditions impressed upon persons and property by the Jaws of other friendly 
States, may and ought to be recognized within our own jurisdiction. 

These ai:e defined, in the absence of express legislation, by the general 
assent and by the practice and usage of civilized countries, and being consi
c1ered as incorporated into the municipal law, are freely adm.iuistered by the 
Courts. They are not, however, thus allowed on account of any supposed 
power residing in another State to enact laws which shouhl be binding on 
our tribunals, but from the presumed assent of the law-making power, to 
abide by the usages of other civilized States. Hence, it follows that where• 
the· Legislature of the State, in which a right or privilege is claimed on the 
ground of comity, has by its laws spoken upon the subject of the alleged 
right, the tribunals are not at liberty to search for the rule of decision among 
the doctrines of international comity, but are bound to adopt the directiom1 
laid down by the political government of their own State. 

We have not therefore considered it necessary to inquire whether by the 
law of nations a country where negro slavery is established hl\s g,merally a 
right to claim ~fa neighboring State, in which it is not allowed, the right to 
have that species of property recognized and protected it~ the course of n 
lawful journey taken by the owner through the last mentioned country, as 
would untloubtedly be the case with a subject recognized as property every
where; an.d it is proper to say that the counsel for the appellant has not 
urged that principle in support of the claim of :M~s. Lemmon. . 

What has been said as to the right of a Sovereign State to deter?lme .the 
Btatm of persons within its jurisdiction applies to the ~ta~e~ of tlns Un~on, 
except as it has been modified or restrained by the Const1tutwn of tl~a U.mt?d 
States (Grover vs. Slemsater, 15 Pet. 4!9; :Moofe va. The People ot Illinois, 
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14 How. B.; City of New York 'Vs. Milne, 11 Pet. 131, 139.) There are 
undoubted reasons independently of the provisions of the Federal Con
stitution in conciliatory legislation on the part of the several States toward 
the polity, institutions and interests of each other, of a much more persua
sive character than th8se which prevail between the most friendly States 
that are unconnected by any political union; but these are addressed exclu
sively to the political power of the respective States, so that whatever 
opinion we may entertain as to the reasonableness or polity, or even of the 
moral obligation of the non-slaveholding States to establish provisions simi
lar to those which have been stricken out of the Revised Statutes, it is not 
in onr power .while administering the laws of the State in one of its 
tribunals of justice, to act at all upon those sentiments, when we see, as 
we cannot fail to do, that the Legislature has deliberately rejected 
them. 

The power which has been mentioned as residing in the States, is assumed 
by the Constitution itself to extend to persons held as slaves by such of the 
States as allow the condition of slaves, and to apply, also, to a slave in the 
territory of another State wliich did not allow slavery, unaccompanied 
with an intention on the part of the owner to hold him in a state of slavery 
in such other State. The provision respecting the return of fugitives from 
service, contains a very strong implication to that effect. It declares that 
no person held to service or labor in one State, under the laws thereo~ 
escaping into another, shall, in consequence of any law or regulation .therein, 
be discharged from such se'rvice or labor, etc. There was at least one State, 
which, at the adoption of the Constitution, did not tolerate slavery; and in 
several of the other States the number of slaves was so small, and the' pre
vailing sentiment in favor of emancipation so strong, that it was morally 
certain that slavery would be speedily abolished. It was assumed by the 
authors of the Constitution, that the fact of a federative Union would not, 
of itself, create a duty on the part of the States which should abolish slavery 
to respect the rights of the owners of slaves escaping thence from the States 
where it continued to exist. 

The apprehension was not that the States would establish rules or regu
lations, looking primarily to the emancipation of the fugitives from labor, 
but that the abolition of slavery in any State would draw after it the prin
ciple that a person held in slavery would immediately become free on arriv
ing, in any manner, within the limits of such State. That principle had then 
recently been acted upon in England in a case of great notoriety, which 
could not fail to be well known to the cultivated and intelligent men who 
were the principal actors in framing the Federal Constitution. 

A Virginia gentleman of the name of Stewart had occasion to make a voy
•age from his home 	 in that colony to England, on his own affairs, with 
the intention of returning as soon as they were transacted; and he took 
with him as his personal servant his negro slave, Somerset, whom he had 
purchased in Virginia, and was entitled to hold in a state of slavery by 
the laws prevailing there. While they were in London, the negro absconded 
from the service of his master, but was retaken and put on board a vessel 
lying in the Thames bound to Jamaica, where slavery also prevailed, for the 
purpose of being there sold as a slave. 

On application to Lord Mansfield, Chief Justice of the King's Bench, a 
writ of Habeas Corpus was issued to Knowles, as master of the vessel, whose 
return to the writ disclosed the foregoing facts. Lord Mansfield referred 
the case to the decision of the Oourt of King's Bench, where it was helil, bf 
the unanimous opinion of the Juilges, that the restraint was i!le[1l, and the 
negro was dischargeil. (The Negro case, 11 Hargrave's State Trials, 3!0 ; 
Somerset agt. Stewart, Lofi't's Rep. 1.) It was the opinion of the Court that 
~state o.f slavery could not exist except by force of positive law, and, i~ be
mg considered that there was no law to uphold it in England, the principles 
of the law respecting the '1trit of Ilabeas Corpus immediately applied them
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selves to the case, and it became impossible to continue the imprisonment of 
the negro. 

The case was decided in 1772, and from that time it became a maxim that 
slaves could not exist in England. The idea was reiterated in the popular 
literature of the language, and fixed in the public mind by a striking meta 
phor, which attributed to the atmosphere of the British Islands a quality 
which caused the shackles of a slave to fall off. The laws of England 
respecting personal rights were, in general, the laws of the Colonies, and 
they continued the same system after the Revolution by provisions in 
their Constitutions, adopting the common law, subject to alterations liy 
their own statutes. . The literature of the Colonies was that of the mo
ther country. 

The aspect in which the case of fugitive slaves was presented to the 
authors of the Constitution, therefore, was this: A number of the States 
had very little interest in continuing the institution of Slavery, and were 
likely soon to abolish it within their limits. When they should do so, 
the principle of the laws of England as to personal rights, and the reme
dies for illegal imprisonment, would immediately prevail in such States. 
The judgment in Somerset's case, and other principles announced by Lord 
Mansfield, were standing admonitions that even a temporary restraint of 
personal liberty by virtue of a title derived under the laws of slavery, could 
not be sustained where that institution did not exist by positive law, and 
where the remedy by Habeas Corpus, which was a cherished institution of 
this country, as well as in England, was established. 

Reading the provision for the rendition of fugitive slaves in the light 
which these considerations offered, it is impossible not to perceive that the 
Convention assumed the general principle to be, that the escape of a slave 
from a State in which he was lawfully held to service into one which had 
abolished slavery, would, ipso facto, transform him into a free man. This 
was recognized as the legal consequence of a slave going into a State where 
slavery did not exist, even though it were without the consent and against 
the will of the owner. A fortiori, he would be free if the master volunta
rily brought him into a Free State for any purpose of his own. But the pro
vision in the Constitution extended no further than the case of the fugitive. 

As to some cases, the admitted general consequences of the presence 
of a slave in a Free State was not to prevail, but he was, by an express 
provision of the Federal compact, to be returned to the party to whom 
the service was due. Other cases were left to be governed by the gene
ral laws applicable to them. · This was not unreasonable, as the owner 
was free to determine whether he would voluntarily permit his slave to 
go within a jurisdiction which did not allow him to be held in bond
age. That was within his own power, but he could not always prevent 
his slaves from escaping out of tli.e State, in which their servile condition 
was recognized. The provision was precisely suited to the exigency of the 
case, and it went no further. · 

In examinin"' other arran"'ements of the Constitution apparently inserted 
for purposes L~ving no refer~nce to slavery, we ought to bear in mind that 
:when framing the fugitive slave pro~sion, the Conventi~n was contemvJat
mg the future existence of States which should have abolished slavery, m a 
political union with other States where the institution would still remain in 
force. It would naturally be supposed, that if there '!ere other cases. in 
which the rights of slave-owners ought t~ be pr?teoted m .the S~ates which 
s~~uld abolish slavery, they would ~e adjusted i':1 connection wi!h the pro-1
v1s1on looking specially to that case, mstea~ of bemg left to be adjusted from! 
clauses intended primarily for cases to which slaves had no necessary rela-' 
tion. It has be~n decided: that the fugitive clause does not extend beyond 
the case of the actual escape of a slave from one. ~ta~ to at?-other. ~E~ par~
Simmons, 4 Wash. O. O. R. 396.) But the provision is plamly so limited by, 
its own language. · 
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The Constitution declares that the citizens of each State shall be entitled 
to all privilege3 and immanitie11 of citizens in the se>eral States. (Art. 4, 
~ 2.) So provision in that instrument has so strongly tended to constitute 
the citizens of the United States one peopk as this. Its influence in that 
direction cannot be fully estimated without a consideration of what would 
have been the condition of the people if it or some similar provision had not 
been inserted. Prior to the adoption of the Articles of Confederation, the 
British colonies on this continent had no political connection, except that 
they were severally dependencies on the British Crown. Their relation to 
each other was the same which they respectively bore to the other English 
colonies, whether in Europe or Asia. _ 

When, in consequence of the Revolution, they severally became indepen· 
dent and sovereign States, the citizena of each State would have been under 
all the disabilities of alienage in every other, but for a provision in the com· 
pact into which they entered, whereby that consequence was avoided. The 
articles adopted during the Revolution, formed a friendly league for mutual 
protection against external force, but in framing them it was felt to be ne
cessary to secure a community of intercourse, which would not necessarily 
obtain, even among closely allied States. This WM effected by the fourth 
article of that instrument, which declared that the free inhabitants of each 
of the States (paupers, vagabonds, and fugitives from justice excepted), 
should be entitled to all privileges and immunities of free citizens in the 
eeveral States, and that the people of each State should have free ingress 
and regress to and from any other State, and should enjoy therein, all the 
privileges of trade and commerce, subject to the same duties, impositions, 
and restrictions as the inhabitants thereo~ respectively. 

The Constitution organized a still more intimate Union, constituting the 
States, for all external purposes and for certain enumerated domestic objects, 
a single nation; but still, the principle of State Sovereignty was retained as 
to all subjects, except such as were embraced in the delegations of power to 
the General Government, or prohibited to the States. The social statm of 
the people, and their natural and relative rights, as respects each other, 
the definitions and arrangements of property, were among the reserved 
powers of the States. The provision conferring rights of citizenship upon 
the citizens of every State in every other State, was inserted substantially as 
it stood in the articles of confederation. 

The question now to be considered is, how far the State jurisdiction over 
the subjects just mentioned, is restricted by the provision we are conside:· 
ing, or, to come at once to the precise point in controversy, whether 1t 
obliges the State Governments to recognize, in any way, within their own 
jurisdiction, the property in slaves, which the citizens of States, in which 
slavery prevails, may lawfully claim within their own States, beyond the 
case of fugitive slaves. The language is that they shall have the pr~vileges 
and immunities of citizens in the several States. In my opinion, the mean· 
ing is, that in a given State, every citizen of every other State shall have the 
same privileges and immunities, that is, the same rights, which the citizens 
of that State possess. 

In the first place, they are not to be subjected to any of the disabilities of 
alienage. They can hold property by the same titles by which every other 
citizen may hold it, and by no other. Again, any discriminating legislation, 
whi~h should place them in a worse situation than a proper citizen of ~he 
particular State, would be unlawful. But the clause has nothing to do wit~ 
the di~tinctions founded on domicile. A citizen of Virginia, having his 
home m that State, and never having been within the State of New York, 
has the same rights under our laws which a native-born citizen, domiciled 
elsewhere, would have, and no other. Either can be the proprietor of pro· 
perty here, but neither could claim any rights, which under our laws, belong 
only to residents of the State. ' 

But where the lawt1 of the several States differ, a citizen of one State 
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asserting rights in another, must claim them according to the laws of the 
last mentioned State, not according to those which attain in his own. The 
position that a citizen carries with him, into every State into which he 
may go, the legal institutions of the one in which he was born, cannot be 
supported. A very little reflection will show the fallacy of the idea. Our 
laws declare contracts depending upon games of chance or skill, lotteries, 
imaginary policies of insurance, bargains for more than seven per cent. per 
annum of interest, and many others, void. In other States, such contracts, 
or some of them, may be lawful. 

But no one would contend, that if made within this State, by a citizen of 
another State, they would be enforced in our Courts. Certain of them, if 
made in another 8tate, in conformity with the laws there, would be exe
cuted by our tribunals, upon the principles of comity; and the case would 
be the same if they were made in Europe, or in any other fureign country. 
The clause has nothing to do with the doctrine of international comity. 
That doctrine, as has been remarked, depends upon the usage of civilized 
nations, and the presumed assent of the legislative authority of the particu
lar State in which the right is claimed; and an express denial of the right by 
that authority is decisive against the claim. llow, then, is the case of the 
appellant aided by the provision under consi<leration 1 

The Legislature has declared, in effect, that no person shall bring a slave 
into this State, even in the course of a journey between two slaveholding 
States, and if he does, the slave shall be free. Our· own citizens are of 
course bound by this regulation. If the owner of these slaves is not in like 
manner bound, it is because, in her quality of citizen of another State, she 
has rights superior to those of any citizen of New York, an<l because, in 
coming here, or sending her slaves here for a temporary purpose, she has 
brought with her or sent with them the laws of Virginia, an<l is entitled to 
have those laws enforced in the Courts, notwithstanding the mandate of 
our own laws to the contrary. But the position of the appellant proves 
too much. 

The privileges and immunities secured to the citizen of each State by the 
Constitution are not limited to time, or by the purpose for which in a par
ticular case they may be desire<l, but are permanent and absolute in their 
character. Hence, if the appellant can claim exemption from the operation 
of the statute on which the respondent relies, on the ground that she is a 
citizen of a State where slavery is allowed, and that. our Courts are obliged 
to respect the title which those laws confer, she may retain the slaves here 
during her pleasure; and as one of the chief attributes of property is the 
power to use it, or to sell or dispose of it, I do not see how she could be 
debarred of these rights within our jurisdiction as long as she may choose 
to exercise them. 

She could not, perhaps, sell them to a citizen of New York, who would 
at all events be bound by our laws; but any other citizen of a Slave State 
who would equally bring with him the immunities and privileges of his own 
State, might lawfully traffic in her slave property. But rny opinion is, that 
she has no more right to the protection of this property than one of the 
citizens of this State would have upon bringing them here, un<ler the same 
circumstances, and that the clause of the Constitution referred to has no 
application to the case. I concede that this clause gives to citizens of each 
State entire freedom of intercourse with every other State, and that any 
law 'which shoul<l attempt to deny them free ingress or egress woul~ be 
void. But it is citizens only who possess these rights, and slaves certamly 
are not citizens. 

Even free negroes, as is well known, have ?ee_n adjudged not to possess 
that quality. ln Moore 1'8. The State of Illmo1s, already referred to, the 
Supreme Court of the United States in its published opinion, declared that 
the States retained the power to forbid the introduction into !h~ir territory 
of paupers, crimin11ls or fugitive slaves. The case was a conviction under a 
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statute of Illinois, making it penal to harbor or secrete any negro, mulatto 
. or person of color, being a slave or servant owing service or labor to any 

other person. The fodictment was for secreting a fugitive slave who had 
fled from his owner in Missouri. 

The owners had not intervened to claim him, so as to bring the fugitive 
law into operation, and the case was placed by the Court on the ground that 
it was within the legitimate power of State legislation, in the promotion of 
its policy, to exclude an unacceptable population. I do not at all doubt the 
right to exclude a slave, as I do not consider him embraced under the pro
vision securing a common citizenship; but it does not seem to me clear that 
one who is truly a citizen of another State can be thus excluded, though he 
may be a pauper or a criminal, unless he be a fugitive from justice. The 
fourth article of the Confederation contains an exception to the provision for 
a common citizenship, excluding from its benefits paupers and vagabonds as 
well as fugitives from justice; but this exception was omitted in the corres
ponding provision of the Constitution. 

If a slave attempting to come into a State of his own accord can be ex
cluded on the ground mentioned, namely, because as a slave he is an unac
ceptable inhabitant-and it is very clear he may be-it wonld seem to follow 
that he might be expelled if accompanied by his master. It might, it is 
true, be less mischievous to permit the residence of such a person when 
under the restraint of his owner; but of this the Legislature must judge. 
But it is not the right of the slave, bnt of the master, which is supposed to 
be protected under the clause respecting citizenship. The answer to the 
claim in that aspect has been already given. It is that the owner cannot 
lawfully do anything which our laws do not permit to be done by one of our 
own citizens, and as a citizen of this State cannot bring a slave within its 
limits except on the condition that he shall immediately become free, the 
owner of these slaves conld not do it without involving himself in the same 
consequences. 

It remains to consider the effect upon this case of the provisions by which 
the power is given to Congress to regulate commerce among the several 
States. (Art. 1, § 8, if 3.) If the slaves had been passing through the navi
gable waters of this State in a vessel having a coasting license granted under 
the act of Congress regulating the coasting trade, in the course of a voyage 
between two Slave States, and in that situation had been interrupted by the 
operation of the writ of Ilabeas Corpus, I am not prepared to say that they 
could have been discharged under the provisions of the statute. So if in 
the course of such a voyage they had been landed on the territory of the 
State in consequence of a marine accident or stress of weather. 

In either case they would, in strictness of language, have been introduced 
and brought into the State. In the latter case, their being here being invol
untary, they would not have been brought here in the meaning of the statute. 
(See the case of the brig Enterprise, in the decisions of the Commission of 
Claims, under the Convention of 1853, p. 187.) But the case does not pre
sent either of these features. Its actual circumstances are these: Mrs. Lem
mon, being the owner of these slaves at her residence in Norfolk, in Virginia, 
chose to take them to the State of Texas for a purpose not disclosed, further 
than that it was not in order to sell them. . 

Geographically, New York is not on the route of such a voyage, but we 
can readily see that it would be convenient to bring them to that city from 
which vessels sail to most of the ports of the Union, to be embarked from 
thence in a ship bound to a port in the extreme southern part of the Union. 
This was what was actually done. She came with the negroes to New 
York by sea, in order to embark thence to Texas; and when the writ of 
Habeas Corpus was served, they were staying at a house in the city, ready to 
set out when a vessel should sail, and not intending to remain longer than 
should be necessary. 

Th_e act under consideration is not in any just sense a regulation of com
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merce. It does not suggest to me the idea that it has any connection with 
that subject. It would have an extensive operation altogether independent 
of commerce. It is not, therefore, within the scope of the decision of the 
Supreme Court in the Passenger cases. (7 Howard, 283.} In these cases the 
States of New York and Massachusetts had imposed taxes upon passengers 
arriving by sea at the ports of those States. The Court, considering the 
carrying of passengers coming here from foreign countries as being trans
ported by sea between ports in different States, to be an operation of 
foreign and inter-State commerce, and holding moreover that the power 
to regulate commerce was exclusively vested in Congress, declared these acts 
to be a violation of the Constitution of the United States. 

It may be considered as settled by those judgments that an act of State 
legislation, acting directly upon the subject of foreign or inter-State com
merce, and being in substance a regulation of that subject, would be unwar
ranted, whether its provisions were hostile to any particular act of Congress 
or not. But there is a class of cases which may incidentally affect the sub
ject of commerce, but in respect to which the States are held fast until the 
ground has been covered by an act of Congress. State legislation on these 
subjects is not hostile to the power residing in Congress to regulate com
merce; but if Congress, in the execution of that power, shall have enacted 
special regulations touching the particular subject, such regulations then 
become exclusive of all interference on the part of the States. This is shown 
by the case of Wilson tis. The Black Canal Co. (2 Peters, 250.) The State 
of Delaware had authorized a corporation to erect a dam across a creek be
low tide-water, in order to drain a marsh. The validity of the act was 
drawn in question on the ground that it was in conflict with the power of 
Congress to regulate commerce. The object of the improvement authorized 
by the State law was to improve the health of the neighborhood. In giving 
the opinion of the Court, Chief Justice Marshall observed that "means to pro
duce these objects (that is, health and the like), provided they do not come 
in collision with the powers of tll°e General Government, are undoubtedly 
within those which are reserved to the States. But the measure authorized 
by this act stops a navigable creek, and must be supposed to abridge the rights 
of those who have been accustomed to use it. But this abridgment, unless it 
comes in conflict with the Constitution or a law of the United States, is an 
affair between the Government of Delaware and its citizens, with which this 
Court can take no cognizance." "If Congress had passed any act which 
bore upon the case-any act in execution of the powers to regulate com
merce, the object of which was to control State legislation over these navi
gable creeks over which the tide flows-we feel not much difficulty in saying 
that a State law being in conflict with such act would be void. But Con
gress has passed no such act. The repugnancy of the law of Delaware with 
the Constitution is placed entirely on its repugnancy with the power to 
regulate commerce with foreign nations and among the several States-a 
power which has not been exercised so as to affect the question." The same 
principle had been affirmed in Sturges vs. Crowninshield (4 Wheat. 193), 
and in Moore V8, Houston (5 Wheat. I); and since the Passenger cases it 
has been again reiterated in the Pilot case, Cooley 1'8. the Board of 
Wardens of Philadelphia (12 How. 299). The application of the rule 
to the present case is plain. We will concede, for the purpose of the argu
ment, that the transportation of slaves from one slaveho!Uing State to another 
is an act of international State commerce, which may be legally protected 
anil regulated by Federal legislation. Acts have been passed to regulate the 
coasting trade, so that if these slaves had been in .transitu between Virginia 
and Texas, in a coasting vessel, at the time the Ha~eas Oorpus was ser~ed, 
they could not have been interfered with while passmg through the naviga
ble waters of a Free State by the authority of a law of such State. But they 
were not thus in transitu at that time. 

Congress has not passed any act to regulate commerce between the State& 
9 
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when carried on by land, or otherwise than in coasting vessels. But conceding 
that, in ordef' to facilitate commerce among the States, Congress has power 
to provide for precisely such a case as the present-the case of persons 
whose transportation iii the subject of commercial intercourse, being carried 
by a coasting vessel to a convenient port in another State, with a view of 
being there landed, for the purpose of being again embarked on a fresh 
coasting voyage to a third port, which was to be their final destination. 

The unexercised power to enact such a law, to regulate such a transit, 
would not affect the power of the States to deal with a status of all persons 
within their Territory in the meantime, and before the existence of such a 
law. It would be a law to regulate Commerce carried on partly by land 
and partly by water-a subject upon which Congress has not thought proper 
to act at all. Should it do so hereafter it might limit and curtail the authc
rity of the State to execute such an act as the present in a case in which it 
should interfere with such paramount legislation of Congress. I repeat the 
remark that the law of the State under consideration has no aspect which 
refers directly to commerce among the States. It would have a large and 
important operation upon cases falling within its provisions, and having no 
connection with any commercial enterprise. It is, then, so far as the com
mercial clause is concerned, generally valid ; but in the case of supposable 
Federal legislation, under the power conferred upon Congress to regulate 
commerce, circumstances might arise where its execution, by freeing a slave 
cargo landed on our shores, in the course of an inter-State voyage, would 
interfere with the provisions of an act of Congress. 

The present state of Federal legislo.ti<m, however, does not, in my 
opinion, raise any conflict between it and the laws of this State under con
sideration. Upon the whole case J have come to the conclusion that there 
is nothing in the National Constitution or the laws of Congress to preclude 
the State judicial authorities from declaring these slaves, thus introdu~ed 
into the territory of this State, free, and setting them at liberty, accordmg 
to the directions of the Statutes referred to. 

For the foregoing reasons, I am in favor of confirming the judgment of 
the Supreme Court. 

MR. JusTICE WRIGHT delivered the following concurring opinion: 

OPINION OF MR. JUSTICE WRIGIIT. 
No person can be restrained of his liberty within this State, unless legal 

cause be shown for such restraint. The Habeas Corpus act operates to re
move the subject from private force into the public forum; and enlarge
ment of liberty, unless some en.use in law be shown to the contrary, flows 
from the writ by a legal necessity. (Con. Art. 1. § 4; 2 R. S. 563, § .21; 
do, 565, § 39). The restraint cannot be continued for any moment of time 
unless the authority to maintain it have the force of law within the State. 

In November, 1852, a writ of Habeas Corpus on behalf of eight colored per
sons, was issued by a Justice of the Superior Court in the city of New York, 
to inquire into the cause of their detention. The appellant sh?we1~ for 
cause that they were the slaves of his wife, in Virginia, of whi?h State 
before that time he and his wife had been citizens and there domiciled, an~ 
that she held them•as such in New York, in transit from Virginia throng 
New York, to Texas, where they intended to establish a new domicil. The 
return to the writ stated substantially that the route and mode of traveJ 
was by steamer from Norfolk, in Virginia, to the port of New York, an 
thence by a new voyage to Texas. In execution of this plan of travel, they 
and their slaves had reached the city of New York, and were awaiting tho 
opportunity of a voyage to Texas, with no intention on their part that they 
o_r the eigl1t colored persons should remain in New York for any other 
time, or for any other purpose, than until opportunity shoulu present to take 
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passage for all to Texas. The whole question, therefore, on these facts is, 
whether the cause shown was a legal one. If the relation of slave-owner and 
slave which subsisted in Virginia between Mrs. Lemmon and these colored 
persons while there, by force of law, attend upon them while commorant 
within this State in the course of travel from Virginia to Texas; and New 
York, though a sovereign State, be compelled to sanction and maintain the 
condition of slavery for any purpose, and cannot effect a universal proscrip
tion and prohibition of it within her territorial limits, then is legal cause of 
restraint shown ; otherwise not. 

The question is one affecting the State in her sovereignty. As a sovereign 
State she may determine and regulate the status or social and civil condition 
of her citizens, and every description of persons within her territory. This 
power she possesses exclusively; and when she has declared or expressed 
her will in this respect, no authority or power from without can rightly in
terfere, except in the single instance of a slave escaping from a State of the 
Union into her territory; and in this, only because she has, by compact, 
yielded her right of sovereignty. (U. S. Con., Art. 4, § 2.) She has the 
undoubted right to forbid the status of slavery to exist in any form, or for 
any time, or for any purpose, within her borders, and declare that aslave 
brought into her territory from a fureign State, under any pretence what
ever, shall be free. If she has done this, then neither an African negro nor 
any other person, white or black, can be held within her limits, for any 
moment of time, in a condition of bondage. It cannot affect the question, 
that at some time in her history as a Colony or State, she has tolerated 
slavery on her soi~ or that the status has even had a legal cognition; for 
without regard to time or circumstances, the State may, at her will, change 
the civil condition of her inhabitants and her domestic policy, and proscribe 
and prohibit that which hau before existed. I do not say that she may convert 
any description of her free inhabitants or citizens into slaves; for slavery 
is repugnant to natural justice and right, has no support in any prin
ciple of international law, and is antagonistic to the genius and spirit of re
publican government. Besides, liberty is the natural condition of men, and 
is world-wide; while slavery in loca~ and beginning in physical force, can 
only be supported and sustained by positive law, "Slavery," says Montes
quieu, "not only violates the laws of nature and of civil society, it also 
wounds the best forms of government in a democracy where all men are 
equal. Slavery is contrary to the spirit of the Constitution." 

It is not denied that New York has effectually exerted her sovereignty to 
the extent that the relation of slave-owner and slave cannot be maintained 
by her citizens, or persons or citizens of any other State or nation domiciled 
within her territory, or who make any stay beyond the reasonable halt of 
wayfarers, and that she might rightfully do. I will not stop here to inquire 
whether this is not virtually conceding the whole question in the case. It 
is urged that this is as far as the State had gone when the present case 
arose; and, if I comprehend the argument rightly, as far as she can ever go 
without transcendinir restraints imposed upon her sovereignty by the Consti
tution of the United States, or violating the principles of the law of Nations 
as governing the intercourse of friendly States. I shall show that neither 
of these propositions are maintainable, and that in the.legislati~n of the State 
on the subject of slavery, the case of the status durmg transit, has not es
caped its intent and effect; but that if it were otherwise, when the domestic 
laws reject and suppress the status as a civil condition or a social relation, 
as matter of reason and authority, it is never upheld in the case of strangers 
resident or in transit. 

1st. How far has the State gone in the expression of her sovereign will, 
that slavery, by whatsoever transient stay, shall not be tolerated npon her 
soil Y When negro slavery was first introduced and established as an insti
tution in the Colony of New York, is not easily traceable. It never had 
lllly foundation in the law of nature, and was not recognized by the common 
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law. (Sommersett's case, Loff's Rep. 1; S. C. 20; Howell's State Trials, 2.) 
Yet it existed in the Colony by force oflocal law, and was continued by the 
same sanction in a mild form in the eastern part of the State, after New 
York became an independent eovereignty. The public sentiment, reason and 
conscience, however, continued to frown on it until, in 1817, steps were 
taken by the legislative department of the Government to effect its total 
abolition before 1830. As indicative of the public sentiment, in 1820 the legis
lature, with unanimity, adopted a resolution requesting our representatives 
in Congress to oppose the admission of any State into the Union, without 
making the prohibition of slavery therein an indispensable condition of ad
mission; and in the preamble to the resolution, recited, th.at they considered 
slavery to be an evil much to be deplored. The Statute of 1817 provided 
against importing, introducing or bringing into the State on any pretence 
whatever, except in certain cases therein specified, persons held as slaves 
under the laws of other States. Amongst these cases was that of a person, 
not being an inhabitant of our State, who should be travelling to or from, 
or passing through the State. He might bring with him any person held by 
him in slavery- under the laws of the State. He might bring with him any 
person held by him in slavery under the laws of the State from which he 
came, and might take such person with him from the State of New York; 
but the person held in slavery should not reside or continue in our State 
more than nine months, and if such residence were continued beyond that 
time, such person should be free. These provisions against introducing or 
bringing foreign slaves into the State, except in the case of an inhabitant of 
another State temporarily sojourning in or passing through this State, were 
reenacted in the revision of the Statutes in 1830, with this additional se?
tion: "Every person born within this State, whether white or colored, is 
free; every person who shall hereafter be born within this State, shall be 
free, and every person brought into this State as a slave, except as autho
rized by this title, shall be free." (1 R. S., 656, 657, § 6; do. 659, §I?.) 
Here was an authoritative and emphatic declaration of the sovereign will, 
that freedom should be the only condition of all descriptions of persons, 
resident or domiciled within the State, and that no slave should be bro?ght 
therein, under any pretence whatever, except by his master, an inhabitai:t 
of another State, who was travelling to or from, or passing throng~ !his 
State. Thus slavery was left without the support of even the mumcipal 
law, except in the instance of sojourners, and then only for a period of nme 
months, and slave-owners of other States passing with their slaves through 
onr own. But, in 1841, even the sanction of the municipal law in t~ese 
cases, was taken away. The Legislature, in 1841, repealed all the sect10n11 

of the Revised Statutes allowing slaves to be brought voluntarily into the 
State, under any circumstances, leaving the provisions still in operation, ~hat 
no person held as a slave should be imported, introduced or brought llltO 
the State on any pretence whatever; and if brought in, should be free. 
(Laws of 1841, chap. 247.) That this legislation was intended to reach the 
case of the trl1in8itua of the slave in custody of an inhabitant of a slave-hold
ing State, is evident. By the law of 1830, the privilege was secured to the 
foreign slaveholder of temporarily sojourning in or passing through the 
States with his slaves. In 1841 this privilege is taken away by the affirm
ative action of the law-making power. So, also, by the law of 1840, any 
person who, or whose family resided part of the year in this State, and part 

.of the year in any other State, might remove or bring with him or the~, 
from time to time, any person lawfully held by him in slavery, int? this 
State, and might carry such person with him or them out of it. This was 
denied by the Legislature in 1841. The obvious intent and effect of the re
pealing act of 1841, was to declare every person upon the soil of this State, 
even though he may have been held as a slave by the laws of another.State, 
to be free ; except in the single instance of a person held in slavery m any 
State of the United States under the laws thereof, who should escape into 
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this State. With the courtesy of this legislation, so far ns it might operate 
to effect friendly intercourse with citizens of slaveholding States, as a judicial 
tribunal, we have nothing to do. We are only to determine the intent and 
effect of the legislation. It is but just, )lowever, to the political power of 
the State, to remark that it was not conceived in any spirit of irrational 
propagandism or partisanship, but to effectuate a policy based upon prin
ciple, and in accordance with public sentiment. The fact that it has been 
the law of the State for nearly twenty years, and through successive changes 
of the political power, is cogent proof that it rests upon the foundation of a 
public sentiment not limited in extent to any party or faction. The effect 
of the legislation was to render the civil condition of slavery impossible in 
our own society. Liberty and slavery, as civil conditions, mean no more 
than the establishment of law, and the means to enforce or protect the one 
or the other. As the statWJ of slavery is sustained and supported exclusively 
by positive law, (and this has been so held as to the status in Virginia by 
her Courts), if we have no law to uphold it, but, on the contrary, proscribe 
and prohibit it, it cannot exist for an instant of time within our jurisdiction. 
(4 Mumford's Rep. 209: 2 Hen. & Mumford, 149.) Of course I mean with 
this qualification, that there is no duty or obligation in respect thereto, im
posed on the sovereignty of the State by the Federal Constitution, or the 
rules of international law. 

2d. Is there anything in the Federal Constitution to hinder the State from 
"\)Ursuing her own policy in regulating the social and civil condition of every 
tlescription of persons that are or may come within her jurisdictional limits, 
or that enjoins on her the duty of maintaining the statWJ of slavery in the 
case of slaves from another State of the Union, voluntarily brought into her 
territory 1 It ought not to be necessary at this day to affirm the doctrine, 
that the Federal Constitution has no concern, nor was it designed to have, 
with the social basis and relations and civil conditions which obtain within 
the several States. The Federal Constitution is but the compact of the peo
ple of separate and independent sovereignties, yielding none of the rights 
pertaining to those sovereignties within their respective territorial limits, 
except in a few special cases. This was the nature of the compact as ex
plained by its framers and coternporaneous expounders, and since by the 
Federal Courts, although it has become common of late to strive to find 
11omething in this bond of Federal Union to sustain and uphold a particular 
social relation and condition outside of the range of the laws which give it 
vitality. (Exparte Simmons, 4 Wash. C. C. Rep. 396; Groves '1)8. Slaughter, 
15 Peters, 508; Prigg 'l)B. Commonwealth of Penn., 16 Peters, 611, 625; 
Strader "''· Graham, 10 Howard, R. 82, 93.) Although the statWJ of African 
Slavery had at some time been recognized in all of the original States, at the 
period of the formation of the Federal Constitution, some of them had abol
ished the institution, and others were on the eve of abolishing it; whilst 
others were maintaining it, with increasing vigor. There are but three sec
tions in the whole instrument that allude to the existence of slavery under 
the laws of any of the States, and then not in terms, but as explained by the 
light of cotemporaneous history, and in such a way as to stamp the institu
tion as local. These are the provisions apportioning Federal representation 
and direct taxation, (U. S. Con., art. 1 § 2, sub. 3,) in relation to "persons 
held to labor in one State under the laws thereof, escaping into another," 
(Con., art. 4, § 2), and rest~aining Congress, prior to 1808, from prohibiting 
"the migration or importation of such persons as any of the States now 
existing, shall think proper to admit," (Con., art. 1, § 9.) 

The latter provision, it is known, was urged with much earnestness by 
the delegates from two or three of the Southern States, with the view to 
restrain Uongress from prohibitin"' the foreign slave trade before 1808. In 
Grover '1)8, Slaughter, 15 Peters, 5o&, Judge McLean thought the provision 
recognized the power to be in the States to admit or prohibit at the discre
tion of each State, the introduction of slaves into her territory. lie says : 



134 THE LEMMON SLAVE CASE. 

"The importation of certain persons, (meaning slaves), which was not to be 
prohibited before 1808, was l'imited to such States then existing, as shall 
think proper to admit them. Some of the States at that time prohibited 
the admission of slaves, and their right to do so was as strongly implied by 
this provision as the right of other States that admitted them." But the 
provision has long ceased to have any practical operation. Congress has 
prohibited the importation of slaves into any of the States of the Union, 
and the slave trade is declared to be piracy. The provision has no impor
tance now, except it be to show, that in the view of the framers of the 
Constitution, slavery was local in its character, that the power over it 
belonged to the States respectively, and that it was not to be recognized or 
receive any aid from Federal authority, but on the contrary, by all the 
means it possessed, Federal power, after 1808, was to be exerted to sup
press it. The provision in respect to apportioning representation in Con
gress, alludes remotely and only impliedly, to the fact that slavery existed 
in any of the States. The representative population was to be "deter
mined by adding to the whole number of free persons, including those 
bound to service for a term of years, and excluding Indians not taxed, 
three-fifths of all other persons." No duty or obligation was imposed on 
the States; nor is there the remotest sanction or recognition of slaves as 
property, outside of the range of the territorial laws which treat them as 
such. The third provision is simply a consent of the States as parties to 
the Federal compact to the reclamation of fugitives from service. In speak· 
ing of this clause, Judge Story said, in delivering the opinion of the 
Supreme Court of the United States, in (Prigg vs. Com. of Pennsylva
nia,) "by the general laws of nations, no nation is bound to recogni~e 
the state of slavery as to foreign slaves found within its territorial domi
nions, when it is in opposition to its own policy and institutions, in favor 
of the subjects of other nations where slavery is .recognized. If it does 
it, it is a matter of comity and not as a matter of international right. 
The state of slavery is deemed to be a municipal regulation founded upon 
and limited to, the range of the territorial laws. This was fully recog
nized in Sommersett's case, w,hich was decided before the American Revo
lution. It is manifest from this consideration, that if tho Constitut~on 
had not contained this clause, every non-slaveholding State in the Umon 
would have been at liberty to have declared free all runaway slaves 
coming within its limits, and to have given them entire immunity and 
protection against the claims of their masters; a course which would have 
create~ the most bitter animosities, and engendered perpetual strife betw:een 
the different States. • • • • The clause was accordingly adopted mto 
the Constitution by the unanimous consent of the framers of it ; a proo~ at 
once of its intrinsic and practical necessity." The learned judge was r1~ht 
in saying that the clause as it stands in the instrument, was adopted with 
entire unanimity; but it was not adopted as originally reported. There 
were many eminent and patriotic men in and out of the convention, both 
north and south, that did not contemplate that slavery was to be perpetual 
in any of the States of the Union, and amongst these was the illustrious p~e
siding officer of the convention from Virginia. It was certainly inconsis· 
tent with the principle that lies at the foundation of our government. In 
incorporating the fugitive slave provision in the Constitution, the conven· 
tion was careful not to do anything which should imply its sanction of sla
very. as legal. The provisions as originally reported, read, "legally held t.> 
service," and it was amended by striking out the word " legally" and made 
to read "held to service or labor in one State, under the laws thereof." 
(Vide Journal 384; Madison's works, 1588, 1589). . 

So, also, the word "service" was substituted for "servitude," on rr..otion 
?fa ,delegate from Virginia; the latter being descriptive of slaves. (a ~ad
lSOn s Works, 1569). The term "slave " is not used in the Constitution, 
and if the phrase " a person held to service or labor in one State under the 
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laws thereof," is to be construed as meaning slaves, then the Federal Con· 
stitution treats slaves as persons and not a~ property, and it acts upon them 
as persons and not as property, though the latter character may be given to 
them by the laws of the States in which slavery is tolerated. It is entirely 
clear that the Convention was averse to giving any sanction to the law of 
slavery, by au express or implied acknowleilgment that Luman beings could 
be made the subject of property; and it is moreover manifest, from all the 
provisions of the Constitution, and from cotemporaneous history, that 
the ultimate extinction of slavery in the United States, by the legislation 
and action of the State governments (instead of adopting or devising any 
means or legal machinery for perpetuating it), was contemplated by many of 
the eminent statesmen and patriots who framed the Federal Constitution, 
and their cotemporaries, both North and South. The provision in relation 
to fugitives from service is the only one in the Constitution that, by any 
intendment, supports the right of a slave-owner in his own State, or in 
another State. This, by its terms, is limited to its special case, and neces· 
sarily excludes Federal intervention in every other. This has been always 
so regarded by the Federal Courts; and the cases uniformly recognize 
the doctrine, that both the Constitution and laws of the United States, 
apply only to fugitives escaping from one State and fleeing to another; 
that beyond this the power over the subject of slavery is exclusively with 
the several States, and that their action cannot be controlled by the Fede· 
ral Government. Indeed, the exclusive right of the State of .Missouri to 
determine and regulate the status of persons within her territory, was the 
only point in judguient in the Dred Scott case, and all beyond this was 
obiter. (Ex parte Simmons, 4 Wash. C. C. Rep., 396; Groves -vs. Slaughter, 
15 Peters, 508; Strader 'DB. Graham, 10 Howard, 92). .AJJ.y other doctrine 
might prove more disastrous to the status of slavery than that of Liberty 
in the 8tates, for, from the moment that it is conceded that by the exercise 
of any powers granted in the Constitution to the Federal Government, it 
may rightly interfere in the regulation of the social and civil condition of 
any de~cription of persons within the territorial limits of the respective 
States of the Union, it is not difficult to foresee the ultimate result. 

The provision of the Federal Constitution conferring on Congress the 
power to regulate commerce among the several States, is now invoked as a 
restraint upon State action. It is difficult to perceive how this provision 
can have any application to the case under consideration. It is not pre
tended that the persons claimed to be held as slaves were in transit to Texas 
as articles of commerce; nor that, being with their alleged owner, on board 
a coasting vessel, enrolled and licensed under the laws of Congress, such 
vessel was driven by stress of' weather or otherwise, into the navigable 
waters of the State. Indeed, the case showed that their owner had volun
tarily brought them into the State; that taking passage from Norfolk to 
New York, his arid their voyage in the coasting stearuer had termi1;1atecl, 
and he was sojourning in the city with them, awaiting the opportumty to 
start on a new voyage to Texas. It is certainly not the case of the own~r 
of slaves, passing from one slave State to another, being compelled by acc1· 
dent or distress to touch or land in this State. In such case, probably, our 
law would not ~ct upon the status of the slave, not being within its spirit 
and intention· but as Congress has not yet undertaken to regulate the 
internal slave trade even if it has authority to do so, in no just sense could 
even such a case b~ said to raise the question of the right of Federal inter
vention. But in no view can the provision empowering Congress to regu
late commerce amon(J' the States affeet the power of the respective States 
over the subject of sl':ivery. Ev~n those who have contende1l for the right 
in Congress under the commercial power, as it is called, to regulate the 
traffic in sla~es, among the several 8tates, admit that it is compete!!~ for a 
State, with the view of effectuating its system of policy in the abollt10~ of 
slavery, to entirely prohibit the importation of slaves, for any purpose, mta 
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her territory. But apart from effectuating any object of policy or promoting 
any rule of policy, the power over the whole subject is with the States 
respectively; and this was so declared by the Supreme Federal Court, in 
Groves vs. Slaughter, (15 Peters, 508,) a ease in which it was attempted to 
be urged that a provision in the Constitution of Mississippi prohibiting the 
importation of slaves into that State for sale, was in conflict with the com
mercial power of the Federal Government. As was said by Chief Justice 
Taney, in that case, "each of the States has a right to determine for itself 
whether it will or will not allow persons of this description (slaves) 
to be brought within its limits from another State, either for sale or for any 
other purpose, and also to prescribe the manner and mode in which they 
may be introduced, aud to determine their condition and treatment within 
their respective territories; and the action of the several States upon this 
subject cannot be controlled by Congress, either by virtue of its power to 
regulate commerce, or by virtue of any other power conferred by the Con
stitution of the United States." 

The case of Groves va. Slaughter was deemed, at the time, to have set
tled the question against the right in Congress, under the commercial claim, 
to regulate the internal slave trade or to interfere in any way with the 
power of the States to severally protect themselves, under any and all cir
cumstances, against an external evil. The constitutional provi:>ion that 
"the citizens of each State shall be entitled to all the privileges and im
munities of citizens in the several States," (U. S. Con., Art. 4, § 2, sub. 1) 
is also invoked as having some bearing on the question of the appellant's 
right. I think this is the first occasion in the juridical history of the country 
that an attempt has been made to torture this provision into a guaranty of 
the right of a slave-owner to bring his slaves into, and hold them for any 
purpose in a non-slaveholding State. The provision was always understood 
as having but one design and meaning, viz.: to secure to the citizens of 
every State, within every other, the privileges and immunities (whatever 
they might be) accorded in each to its own citizens. It was intended to 
guard against a State discriminating in favor of its own citizens. A citizen 
of Virginia coming into New York was to be entitled to all the privileges and 
immunities accorded to the citizens of New York. He was not to be received 
or treated as an alien or enemy in the particular sovereignty. Prior to the 
adoption of the Federal Constitution, and even under the Confederation, the 
only kind of citizenship was that which prevailed in the respective States. 
The articles of confederation provided "that the free inhabitants of each of 
the States, (paupers, vagabonds, and fugitives from justice excepted,) should 
be entitled to all privileges and immunities of free citizens in the several 
States; and the people of each State should have free ingress and regress to 
and from any other State, and should enjoy therein all the privileges ~f trade 
nnd commerce, subject to the same duties, impositions and restrict10ns as 
the inhabitants thereo~ respectively." (Art. 4.) This article limite? the 
right to the fr~e inhabitants of the States, implying that there were inhab1t~n~ 
of the States m the Confederacy that wero not free, and to whom the priv1· 
leges and immunities were not extended. But when the framers of the 
Constitution came to remodel this clause, having conferred exclusive power 
upon the Federal Government to regulate commercial intercourse, and 
imposed the obligation upon the States, respectively, to deliver up fugitives 
escaping from service, and being unwilling even impliedly to sanction, by 
Federal authority, the legality of the state of slavery, they omitted th.e 
p·rovisions of the article in relation to commercial intercourse, and subst1· 
ti;t:ed for the words, "the free inhabitants of each State,'' the words, "~e 
citizens of each State," and made the provision to read as it now stands in 
the Constitution. If the provision can be construed to confer upon a citizen 
of Virginia the privilege of holding slaves in New York, when there .is no 
law to uphold the status, and the privilege is denied to our own cit1ze.11s, 
then Judge Story and the Federal Court, fell into a grave error in the opimo11 
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that if it were not for the fugitive slave provision, New York would have 
been at liberty to have declared free, all slaves coming within her limits, and 
have given them entire immunity and protection; and so, also, did Ch. J. 
Taney mistake the character ofthe instrument, when declaring that there was 
nothing in the Constitution to control the action of a State ill relation to 
slavery within her limits. But it seems a work of supererogation to pursue 
thi~ inquiry. It never yet has been doubted that the sovereign powers vested 
in the State governments remain intact and unimpaired, except so far as they 
are granted to the government of the United States; and that the latter 
government can claim no powers which are not granted to it by the Con
stitution, either expressly or by necessary implication. There is no grant of 
power to the Federal Government, or no provision of the Constitution from 
which any can be implied over the subject of slavery ill the States, except 
in the single case of a fugitive from service. The gelleral power is with the 
States, except that it has been specially limited by the Federal Constitution; 
and this special limitation has been rightly considered as a forcible implica
tion in proof of the existence of the general power in the States. So it was 
considered in Lunsford vs. Coquiellon (14 .Martin's R., 403) a case arising in 
a slaveholding State, in which the authority of States was fully recognized 
to make laws dissolving the relation of master and slave. Such a construc
tion of the Constitution and the law of the United States, say that Court, 
can work injury to no one, for the principle acts only on the willing, and 
volenti non fit injuria. 

3. Is the State, upon principlea of comity, or any rule of public law, 
having force within the State, required to recognize and support the rela
tion of master and slave, between strangers sojourning in or pa,;sillg through 
her territory 1 The relation exists, if at all, under the laws of Virginia, and 
it is not claimed that there is any paramount obligation resting on this 
State to recognize and administer the laws of Virginia within her territory, 
if they be contrary or repugnant to her policy or prejudicial to her interests. 
She may voluntarily concede that the foreign law shall operate within her 
jurisdiction and to the extent of such concession, it becomes a part of her 
municipal law. Comity, however, never can be exercised in violation of 
our own laws; and in deciding whether comity requires any act, we look 
to our own laws for authority. There can be no application of the prin
ciples of comity when the State absolutely refuses to recognize or give etfect 
to the foreign law, or the relation it establishes, as being inconsistent with 
her own laws, and contrary to her policy.. The policy and will of the State 
in respect to the toleration of slavery, in any form, or however transient 
the stay, within her territory, has been distinctly and unmbtakably ex
pressed. Before the repealing act of 1841, our statutes operated to abso
lutely dissolve.the relation of master and slave, and make the latter a free
man, except in the case of a master and slave, inhabitants of another State, 
temporarily in or passin"' through the State. In the latter cases, though 
the master cou'ld obtain :o affirmative aid from the municipal law to enforce 
restraint of the liberty of the slave, yet the State, exerci~ing comity, ex
pressly permitted the relation t() exist for the space of mne months. To 
this extent the State consented that the foreign law of slavery should have 
effect within her limits and the relation of master and slave was not to be 
dissolved by force of tl~e municipal law, unless the star was con:inued be
yond nine months. There can be no doubt that without this express 
exception, the statute of 1830 would have enacted directly ul?on the status 
of any slave brought voluntarily into the State, and made bun a fre~man. 
As a matter of comity, however, the will of the State then was, t,hat m ~he 
c~e of an inhabitant of another State, passing through our territory with 
his slaves the status of the latter should not be atfected by our laws. But, 
in 1841 t'he State by actual le"'islation abrogated the permission accorded 

' ' t> ' • 11 •to slavery during transit, and declared it to be her will that, under a CU"· 

cumstances, a slave voluntarily brought into the State, should be. free, and 
that the status should not be tolerated within her borders. It LS for the 
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State to establish the rule, and exercise comity, and not the Courts in her 
behalf, and she may, or may not, as she chooses, exercise it. The Courts 
have but the power of determining whether the comity inquired of, be in
dicated by her policy and actual legislation. The State has declared, 
through her legislature, that the status of African Slavery'shall not exist, 
and her laws transform the slave into a freeman, the instant he is brought 
voluntarily upon her soil. Her will is that neither upon principles of comity 
to strangers passing through her territory, nor in any other way, shall the 
relation of slave-owner and slave be upheld or supported. Instead, there
fore, of recognizing or extending any law of comity, toward a slave
owner, passing through her territory with his slaves, she refuses to recog
nize or extend such comity, or allow the law of the sovereignty which 
sustains the relation of master and slave, to be administered as a part of the 
law of the State.-She says, in effect, to the foreign slave-owner, if you 
bring your slaves within the State, on any pretence whatever, neither by 
comity nor in any other way, shall the municipal law let in and give place 
to the foreign law; but that the relation established and sustained only by 
the foreign municipal law shall terminate, and the persons before held as 
slaves, shall stand upon her soil in their natural relations as men and free
men. It i11 conceded that she may go to this extent if there be no restraint 
on her action by the Federal Constitution; and to this extent, I think, her 
policy and actual legislation clearly indicate that she has gone. But if there 
were no actual legislation reaching the case of slavery in transit, the policy 
of the State would forbid the sanction oflaw and the aid of public force to 
the proscribed status in the case of strangers within our territory. It is 
the statWJ, the unjust and unnatural relation which the policy of the State 
aims to suppress, and her policy fails, at least, in part, if the statWJ be upheld 
at all. Upon the same rule that she would permit the Virginia lady in 
this case to pass through her territory with slaves, she would be constrained 
to allow the slave-trader, with his gang, to pass even at the risk of public 
disorder, which would inevitably attend such a transit. The State deems 
that the public peace, her internal safety, and domestic interests require 
the total suppression of a social condition that violates the law of nature: 
(Virginia Bill of Rights, § 1, 15,) a statWJ declared by Lord Mansfield, in 
Sommersett's case, to be "of such a nature that it is incapable of being 
introduced on any reasons, moral or political;" that originates in the 
predominance of physical force, and is continued by the mere predominance 
of a social force, the subject knowing or obedient to no law but the will of the 
master, and all of whose issue is involved in the misfortune of the parent: a 
status which the law of nations treats as resting on force against the right, 
and finding no support outside of the municipal law which establishes it. (Tay
lor's Elements of Civil Law, 429; Sommersett's case, 20 ; Ilowell's State 
Trials, 2; 2 Deveraux's Rep., 263.) 

Why should not the State be able to utterly suppress it·within her juris
diction? She is not required by the rule of the law of nations which per
mits the transit of strangers, and their property, through a friendly State, to 
uphold it. Men are not the subject of property by such law, nor by any 
law, except that of the State in which the statWJ exists; not even by the 
Federal Constitution, which is supposed by some to have been made only to 
g~ard and protect the rights of a particular race, for in that, human beings, 
without regard to color or country, are treated as persons and not as property. 
The public law exacts no obligation from this State to enforce the municipal 
law which makes men the subject of property; but by that law, the stran
gers stand upon our soil in their natural condition as men. Nor can it 
be j~s~ly pretended that by the principle which attributes to the law of the 
domicile the power to fix the civil status of persons, any obligation rest~ on 
the State to recognize and uphold within her territory the relation of slave
?W?er and slave between strangers. So far as it may be done without pre
JUd1ce to her domestic interests, she may be required to recognize the conse 
quence of the atatua existing abroad in reference to subjects within her own 
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jurisdiction; and when it is brought within her limits, and is there permis
sible as a domestic regulation, to recognize the foreign law as an authentic 
origin and support of the actual statU8, (Story's Conflict of Laws, §§ 51, 89, 
96, 113, 114, 104, 620, 624.) But no farther than they are consistent with 
her own laws, and not repugnant or prejudicial to her domestic policy and 
interests, is the State required to give effect to these laws of the domicile. 

My conclusions are, that legal cause was not shown for restraining the 
colored persons, in whose behalf the writ of Habeas Corpus was issued of 
their liberty; and that they were rightly discharged. I have aimed to examine 
the question involved in a legal and not in a political aspect; the only view, 
in my judgment, becoming a judicial tribunal to take. Our laws declare 
these to be free; and there is nothing which can claim the authority of law 
within this State, by which they may be held as slaves. Neither the law of 
nature or nations, or the Federal Constitution impose any duty or obligation 
on the State to maintain the state of slavery within her territory, in any 
form or under any circumstances, or to recognize and give efiect to the law 
ofVirginia, by which alone the relation exists, nor does it find any support 
or recognition in the•common law. 

The judgment of the Supreme Court should be affirmed. 
DAVIES, B.&.00::<1 and WELLES, JJ., concurred. 

OPINION OF MR. JUSTICE CLERKE, DISSENTING. 
CLERKE J., dissenting. A considerable proportion of the discussion in 

this case was occupied by observations, not at all necessary to a proper dispo
tition of it; nor were they calculated in the slightest degree, in my opinion, 
to aid the Court in solving the question presented for its determination. 
Whether slavery is agreeable, or in opposition to the law of nature, whether 
it is morally right or wrong, whether it is expedient, or inexpedient, whether 
the African race are adapted by their physical and moral organization only 
to this condition, whether they can be induced to labor only by compulsion, 
whether the fairest and most fertile portions of the earth-those lying near 
and within the tropical zones-can only be cultivated to any extent by that 
race, and whether if without their labor, therefore, this large portion of the 
globe will, contrary to the manifest design of the Creator, continue or 
become a sterile waste, are questions very interesting within the domain of 
theology or ethics, or political economy-but totally inappropriate to the 
discussion of the purely le~al questions now presented for our consideration. 
Those questions are, 1st. Whether the Legislature of this State has declared 
that all slaves brought by their masters into it under any circumstances 
whatever, even for a moment, shall be free; and 2d, if it has so declared, 
had they the constitutional power to do so. 

I. The act passed in 1817, and reenacted in 1830, declares that no person, 
held as a slave, shall be importeJ, introuuced or brought into this State, on 
any pretence whatsoever, except in the cases therein specified, and that 
every such person shall be free. One of the excepted cases allowed a per
son, not an inhabitant of this State, travelling to or :from, or passing through 
it, to bring his slave here and take him away again, but if the slave con
tinued here more than nine months, he should be free. These exceptions 
were repealed by an act passed May 25, 18-il, amending the Revised 
Statutes, in relation to persons held in slavery. Although th:ere appears to 
be no ambiguity in the language of those acts, I am not surprised that some 
incredulity has been expressed in relation to their entire meaning. What, 
it may be plausibly asked, could be the object of the Legislature in interfer
ing with persons passing through our territory1 It is not to be supposed 
a priori, that any one member of the ):>rotherhood o.f States would ad~pt 
any legislation for the purpose of affectmg persons, with whom, as a somal 
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or political community, it has no possible concern. If the slave were to 
remain here for any time, legislators may, indeed, fear some detriment, some 
demoralization from his presence, but what could the most nervous or fas
tidious guardians of the public interest apprehend from persons passing 
through the State. Neither could it add one jot or one tittle to the sum of 
slavery in the world. To suppose, therefore, it may be said, that the acts 
referred to, aimed at such persons, would be imputing a spirit of the most 
wanton aggression to the legislators who passed them. It would be mere 
propagandism, of which we should not suppose any community capable who 
were not in a condition of revolutionary excitement and fanatical exaltation, 
like that of the French pel)ple, during their first revolution, when they 
undertook to force their theories of spurious democracy on the other 
nations of Europe, disturbing its peace for more than twenty years, and 
causing wide-spread slaughter and desolation. But, notwithstanding all 
these reasons, which may be plausibly suggested in considering the intent of 
the Legislature, the language of the acts referred to, is too plain to admit of 
any doubt of that intent. It evidently intended to declare that all slaves 
voluntarily brought into this State, under any circumstances whatever, 
should become instantly free. 

II. But it is a question of much greater difficulty, whether they had tl1e 
Constitutional power to do so. 

New York is a member of a confederacy of free and sovereign States, 
united for certain specific and limited purposes, under a solemn written 
covenant. And this covenant not only establishes a confederacy of States, 
btit also, in regard to its most material functions, it gives it the cha
racter of a homogeneous national government. The Constitution is not 
alone federal, or alone national; but, by the almost divine wisdom, which 
presided over its formation, while its framers desired to preserve the inde
pendence and sovereignty of each State within the sphere of ordinary 
domestic legislation, yet they evidently designed to incorporate this people 
into one nation, not only in its character as a member of the great family 
of nations, but also as to the internal, moral, social and political effect of the 
Union upon the people themselves. It was essential to this grand design, 
that there should be as free and as uninterrupted an intercommunication 
between the inhabitants and citizens of the different States as between the 
inhabitants and citizens of the same State. The people of the United 
States, therefore, " in order to form a more perfect union" than had existed 
under the old confederacy, declare and provide among other things in the 
Constitution, under which we have now the privilege of living, that Con
gress (alone) shall have power to regulate commerce among the several 
l:\tates, to establish a uniform rule of naturalization, and uniform laws on 
the su~ject of bankruptcies, to coin money as the genuine national circulat
ing medium, to regulate its value, to fix the standard of weights and mea
sures, to establish post offices and post roads, to promote the progres11 of 
science and the useful arts by securing for limited times to authors and 
inventors the exclusive right to their respective writings and discoveries. 
It also provides that no tax or duties shall be laid on articles exported from 
any State, and that no preference shall be given, by any regulation of com
merce, or revenue, to the ports of one State over another, that veRsels 
bound to or from one State shall not be obliged to enter, clear or pay dutieB 
in another; that full faith or credit shall be given, in each State, to tho 
P!-1blic acts, records and judicial proceedings of every other State, and that 
citizens of each State shall be entitled to all the privileges and immunitieir 
of citizens in the several States. The people, in adopting this Constitution, 
declare, in its very preamble, that they intended to form a more perfect union 
than had bound them under the old articles of confederation, the fourth article 
of. which declares, that the better to secure and perpetuate mutual friend
t1~1p and intercourse among the people of the diflerent States, the free inha
bitants of each State should. be entitled to all the privileges and immuui
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ties of free citizens in the several States. That the people of each State 
should have free ingress to and from any other State, and should enjoy 
therein all the privileges of trade and commerce, as the inhabitants thereof 
respectively, subject to the same duties, impositions and restrictions; pro
vided that these restrictions shall not extend so far as to prevent the remo
val of property imported into any State to any other State, of which the 
owner is an inhabitant. Most assuredly the people who adopteJ the pre
sent Constitution did not intend that the intercourse between the people of 
the different States should be more limited or restricted than the States, in 
their corporate capacity, provided in the articles of confederation. On the 
contrary, they contemplated, as we have seen, a more perfect union, and a 
more perfect and unrestricted intercourse ; and they amply secured it by 
the provisions to which I have referred. 

Is it consistent with this purpose of perfect union and perfect and unres
tricted intercourse, that property which the citizen of one State brings 
into another, for the purpose of passing through it to a State where he 
intends to take up his residence, shall be confiscated in the State through 
which he is passing, or shall be declared to be no property and liberated 
from his control? If he, indeed, brings his property voluntarily, with the 
design of taking up his residence in another State, or sojourning there for 
any purpose of business, even for a brief pertod, he subjects himself to the 
legislation of that State, with regard to his personal rights and the rights 
relating to property. 

By the law of nations, the citizens of one government have a right of 
passage through the territory of another, peaceably, for business or plea
sure; and the latter acquires no right over such person or his property. 
This privilege is yielded between foreign nations towards each other with
out any express compact. It is a principle of the unwritten law of 
nations. 

Of course this principle is much more imperative on the several States than 
between foreign nations in their relation toward each other. For, it can 
be clearly deduced, all we have seen from the compact, on which their union 
is based. Therefore, making this principle of the law of nations, applica
ble to the compact, which exists between the several States, we say, that the 
citizens of any one State have a right of pa.sRage through the territory of 
another, peaceably, for business or pleasure ; and the latter acquires no 
right over them or their property. But, the Judge, who decided this 
case in the first instance, by whose reasoning I may be permitted here to 
say, I was erroneously influenced in voting at the General Term of the 
Supreme Court in the First District, while admitting the principle of the 
law of nations which I have quoted, says, that the property, which the 
writers on the' law of nations speak of, is merchandise or inanimate things, 
and that the principle, therefore, is not applicable to slaves, who by 
the law of nature and of nations, he contends cannot be property. For
~ign nations, undoubtedly, between whom no ex:eress comp~ct exists, are at 
liberty to make this exception. But can any State of this Oonfederac;r, 
nuder the compact, which unites them, do the same 1 Can they make this 
distinction l In other words can any one State insist, under the federal 
compact, in reference to the ~ights of the ci:i.zens o! any ?ther State, that 
there is no such thing as the right of such citizens, 1Il their own States, to 
the service and labor of any person. Thi~ i~ propei:ty; and, w!iet~er the 
person is held to service and labor for a lumted period, or for life, it mat
ters not; it is still property-recognized ~ an exist.ing. im1titution ~y the 
people, who fro.med the present Constitution, and bm~mg upo~ their pos
terity forever, unless that Constitution should be modified or dissolved by 
common consent. . . . 

The learned Judge who r~ndered the decision !n the firs: mstance m this 
case would, of course, admit on his own reas.onmg, that. if b.Y t.he law of 
nations, the right was recognized to property m slaves, the principle would 
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apply to that species of property, as well as to any other, and its inviola
bility would be upheld whenever its owner was passing with it through any 
territory of the family of nations. Can it be disputed that the obligations 
of the States of this Union toward each other are less imperative than 
those of the family of nations would be toward each other, if a right to 
this species of property were recognized by the implied compact, by which 
their conduct is regulated. The position, therefore, of the learned Judge, 
and of the General Term, can only be maintained on the supposition, that 
the compact which binds the States together does not recognize the right 
to the labor and service of slaves as property, and that each State is at 
liberty to act toward other States, in this matter, according to its own par
ticular opinions in relation to the justice or expediency of holding such pro
perty. It may be, therefore, necessary more particularly, though briefly, to 
inquire, what were and what had been the circumstances of the original 
St'ltes, in relation to this subject, at the time of the adoption of the present 
Constitution, what was the common understanding in relation to it, as 
pointed out by the debates in the Convention, and what does the Constitu
tion itself, by express provisions or necessary implication, indicate on this 
ever-important subject. 

When this Constitution was adopted, by the deliberate consent of the 
States, and the people, slavery existed in every State, except Massachusetts 
and New Hampshire. It had existed in all the New England Colonies from 
a very early period. The four Colonies of Massachusetts Bay, Plymouth, 
Connecticut, and New Haven, had formed a confederation, in which, among 
other things, they had stipulated with each other, for the restoration of run
away servants, "and," to employ the language of Mr. Curtis (History of the 
Constitution of the United States, 2d vol., 458-4 p.), "there is undoubted 
evidence that African slaves, as other persons in servitude, were included in 
this provision. Slavery in Massachusetts had not been confined to Africans, 
but included Indians, captured in war, and persons of our race condemned 
for crimes. The early colonists of Massachusetts, held and practised the law 
of Moses." "They regarded it," says the same writer, in a note, "as lawful to 
buy and sell slaves, taken in lawful war, or reduced to servitude by judicial 
sentence, and placed them under the same privileges as those given by the 
Mosaic law." 

Slavery had not only existed for a long period in all the colonies, but at 
the time of the formation of the Constitution it was likely to continue to 
exist for a long time, in the greater number of the States. In five of them, 
the slave population, composed ofthe African race, was very numerous, while, 
in other States, they were comparatively few. It was in this condition of 
things, that the Representatives of the States assembled to frame a Constitution 
for their more perfect union, and for the common preservation of their 
rights, not only from external attacks, but from internal aggression. Their 
deliberations began with the conviction and acknowledgment that property 
in slaves, existed to a great extent, in nearly all the States; and soon it 
became necessary to consider whether the slave population should be in
cluded in the ratio of representation. They must be regarded in order to 
make a satisfactory provision on this subject, indispensable to the comple
tion of the Constitution, either as persons, or chattels, or as both. "In fram
ing the new Union, it was equally necessary, as soon as the equality of the 
representation by States, should give place to a proportional and unequal 
representation, to regard the inhabitants in one or the other capacity, or in 
both eapacities, or leave the States in which they were found, and to which their 
position was a matter of grave importance, out of the Union." (Curtis' His· 
tory of the Constitution of the United States, 20, 22). And what was the 
result of those convictions and deliberations? Undoubtedly, that while 
slavery should be deemed a local institution, depending upon the power or 
e:ich State to determine what persons shouIO. share the civil and political 
rights or the community, the right is fully recognized in the Constitution, 
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that any of the States may continue and allow the right of property in the 
labor and service of slaves. 

The portions of the Constitution more directly bearing on this subject, 
are the 3d subdivision of the 2d section of the 1st article, and the 3d sub
division of the 2d section of the 4th article. The former relates to the ap
portionment of representatives and direct taxes necessarily compelling a 
discrimination between the different classes of inhabitants. It was con
tended, on behalf of some of the Northern States, that slaves ought not to 
be included in the numerical rule of representation. Slaves, it was con
tended, are considered as property, and not as persons, and therefore ought 
to be comprehended in estimates of taxation, which are founded on property, 
and to be excluded from representation, which is regulated by a census of 
persons. The representatives of the Southern States, on the other hand, 
contended that slaves were not considered merely as property, but that they 
were also considered as persons; and Mr. Jay, in his paper on this subject 
in the Federalist, which, recollect, was published before the submission of 
the Constitution for ratification by the States, says: "The true state of 
the case is that they partake of both these qualities, being considered by 
our laws in some respects as property." "The Federal Constitution," he 
adds, "therefore decides with great propriety on the case of our slaves, 
when it views them in the mixed character of persons and property." 

But in addition to this, if anything can be necessary, it has been adjudi
cated in the celebrated Dred Scott case, in a court whose decisions on this 
subject are controlling, that the Constitution of the United States recognizes 
slaves as property, and this is an essential element of the decision. Chief 
Justice Taney, who delivered the opinion of the Court, says: 

"The only two provisions which point to them and include them, treat 
them as property, and make it the duty of the Government to protect 
it; no other power, in relation to this race, is to be found in the Constitu
tion; and as it is a Government of special, delegated powers, no authority 
beyond these two provisions can be constitutionally exercised. The Gov
ernment of the United States had no right to interfere for any purpose but 
that of protecting the rights of the owner, leaving it altogether with the 
several States to deal with this race, whether emancipated or not, as each 
State may think justice, humanity, and the interests and safety of s_ociety, 
may require. The States evidently intended to reserve this power exclu
sively to themselves. 

No one, we presume, supposes that any change in public opinion or feel
ing, in relation to this unfortunate case, in the civilized nations of Europe or 
in this country, should induce the Court to give to the words of the Consti
tution a more liberal construction in their favor than they were intended to 
bear when the instrument was framed and adopted. Such an argument 
would be altogether inadmissible in any tribunal called on to interpret it. 
If any of its provisions are deemed unjust, there is o. mode prescribed in the 
instrument itself by which it may be amended; but while it remains unal
tered, it must b~ construed now as it was understood at the time of its 
adoption. It is not only the same in words, but the same in meaning, and 
delegates the same powers to the Government, and reserves :ind secures the 
same rights and privileges to the citizen; and as long as it continues to 
exist in its present form, it speaks not only in the same words, but with the 
same meanin"' and intent with which it spoke when it came from the hands 
of its frame;s and was voted on and adopted by the people of the United 
States. Any ~ther rule of construction would abrogate the judicial. c?arac
ter of this Court, and make it the mere reflex of the pop~lar. opm1on or 
passion of the day. The Court was not created by the Const.1~ut1on f?r such 
purposes. Higher and graver trusts havo been confided to it, and it must 
not falter in the path of duty."

Moreover, besides the necessary implication from the a.vowed purpos~ of 
the 3d subdivision of the 2d section, article 1st of the National Const1tut10n, 
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the language itself recognizes the condition of slavery. It says: "Repre
sentatives and direct taxes shall be apportioned among the several States, 
which shall be included within this Union according to their respective 
numbers, which shall be determined by adding to the whole number of free 
persons, including those bound to a service for a term of years, and exclud
ing Indians, not taxed, three-fifths of all other persons. What other persons 1 
The words are employed in direct contrast to free persons, and indisputably 
mean persons not free. It has been asserted, with an air of triumph, that 
the word "slave" is not employed in the Constitution; this was a matter of 
taite, I suppose, about which the members of the convention did not think 
it worth while to contend. They had a higher and more practical purpose 
than to indulge any strife about a word: they were dealing with things, 
with realities; and instead of calling those "slaves," who, in the apportion
ment of representatives and direct taxes, were to be added to free persons, 
they call them "other persons "-of course persons not free. 

If then, by the law of nations, the citizen of one government has a right 
of passage with what is recognized as property by that law, through the 
territory of another peaceably, and that too without the latter's acquiring 
any right of control over the person or property, is not a citizen of any 
State of this confederacy entitled under the compact upon which it is founded, 
to a right of passage through the territory of any other State, with what 
that compact recognizes as property, without the latter's acquiring any right 
of control over that property. 

Surely, this compact of sovereignties is not less -Obligatory on tlrn parties 
to it, than is the law of nations on those who are subject to it. Is the one 
in derogation of the other~ or does it not rather magnify and render more 
precise and tangible and greatly extend, the duties and obligations im
ported by the law of nations? This inviolability of slave property of 
the citizens of other States, while passing through the territory of free 
States, in analogy to the principle of the law of nations, to which I have ad
verted, clearly in no way interferes with the supreme authority of each 
State over those persons and things that come within the range of its do
minion. By universal law, every sovereign State has supreme dominion 
over every person and thing within its territory, not there for the purpose 
of passing through it, or not there in the capacity of ambassadors from 
foreign nations, or their servants. 

But, it is asserted, that the privilege, accorded to the citizens of one fo
reign nation to pass unmolested with their property through the territory of
any other, is founded merely on comity. If by this is ineant, that the na
tion, within whose territory the property of a stranger is confiscated, is not 
responsible for its acts in that respect, the idea is incorrect. Such an act 
would be a valid cause for a resort to the only method by which nations can 
obtain redress after remonstrance or negotiation fails; but if it is meant that 
these words import that the judicial tribunals can only administer the law 
as declared by the law-making power of their own particular nation, and 
the injured nation can only seek peaceable redress by appealing to the Exe
cutive, and through it, to the law-making power, the proposition is correct. 
But, as I have shown, the relations of the different States of this Union to
ward each other are of a much closer and more positive nature than those 
between foreign nations toward each other. For many purposes they are 
one nation; war between them is legally impossible; and this comity im
pliedly recognized by the law of nations, ripens, in the compact, cementing 
these States, into an express conventional obligation, which is not to be en
forced by an appeal to arms, but to be recognized and enforced by the ju
dicial tribunals. 

The error into which the Judge, who decided this case in the first instan00, 
fell, consh;ted in supposing, because the law of nations refused to recognize 
slaves as property, the several States of this Union were at liberty to do the 
same; forgetting that the compact, by which the latter are governed in their 
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relations toward each other, modifies the law of nations in this respect; and 
while each particular State is at liberty to abolish or retain slavery in refe" 
rence to its own inhabitants and within its own borders, as its sense of right 
or expediency may dictate, it is not permitted, in its dealings or intercourse 
with other States, or their inhabitants, to ignore the right to property in 
the labor and service of persons, in tramitu from those States. 

The Supreme Court having fallen into the same error, their order should 
be reversed. 

To avoid the possibility of misapprehension, I will briefly recapitulate the 
positions which I hold in the foregoing opinion. 

Every State is at liberty, in reference to all, who come within its territory, 
with the intent of taking up their ab()de in it for any length of time; to de•· 
clare what can, or cannot, be held as property. 

As; however, by the law, or implied agreement which regulates the inter
course of separate and independent nations toward each other, all things be
longing to the citizens of any one nation, recognized as property by that 
law1 are exempt in their passage through the territory of any other, from all 
interference and control of the latter; so, a fol'tiori, by the positive com• 
pact, which regulates the dealings and intercourse of these States toward 
each other, thing~ belonging to the citizen of any one State, recognized as 
property by that compact, are exempt in their passage through the territory 
of any other State, from all interference and control of the latter. 

The right to the labor and service of persons, held in slavery, is incontest• 
ably recognized as property in the Constitution of the United States. 

The right yielded Ly what is termed comity, under the law of nationsi 
ripens, in necessary accordance with the declared purpose and obviou~ 
tenor of the Constitution of the United States, into a conventional obligation, 
es~ential to its contemplated and thorough operation as an instrument of 
federative and national government. 

While the violation of the right yielded by what is termed comity, under 
the law of nations, would, under certain circumstances, be a just cause of 
war, the rights growing out of this conventional obligation, are properly 
within the cognizance of the judicial tribunals1 which they are bound to 
recognize and enforce. 

That portion of the act of the legislature of this State, which declares that 
a slave brought into it, belonging to a person not an inhabitant of it, shall 
be free, is unconstitutional and void, so far as it applies to a citizen of any 
other State of this Union, where the right to property jg_ the service and la
bor of slaves exists, who is passing through this State, and who has no in
tention of remaining here a moment longer than the exigencies of his jour
ney require. 

COMSTOCK, Ch. J.~Observed in snbstnnce, that since tlie last term of the 
Court, his time had been wholly occupied in an examination of other causes 
argued at that term. To this case, therefore, be l1ad not yet been able to 
give the attention which its importance mightjnstify. He had no hesitation 
in declaring it to be bis opinion that the legislation of this State, on whi.ch 
the question in the case depends, is directly opposed to the rules of com1t.Y 
and justice, which ought to regulate intercourse between the States of this 
llnion; and he was not prepared to hold that such legislation does r:ot yio
late the obligations imposed on all the States by the Federal Const1tut1on. 
Without however wishing to delay the decision which a m:ijority of bis 
brethren.' were prepared to make he contented himself with dissenting from 
the judgment. ' 

10 
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SELDEN, J.-I have been preventeu by want of time, and tlie pressure of 
other duties, from giving to this case that careful examination which is due 
to its importance, and to the elaborate and able arguments of the Counsel, 
and am not prepared, therefore, definitely to determine whether the act of 
1841 is or is not in conflict with any express provisions of the United States 
Constitution. But, however tliis may be, I cannot but regard it as a gro>s 
violation of those principles of justice and comity, which should at all times 
pervade our inter-State legislation, as well as wholly inconsistent with the 
general spirit of our national compact. While, therefore, I am not prepared 
at this time to give such reasons as would justify me in holding the law to 
be void, I am equally unprepared to concur in the conclusion to which the 
majority of my associates have arrived. 

TilE END. 
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PREF ACE. 

The principles discussed in the opinion of the Court in the 
case of the United States vs. William C. Corrie, have been consid
ered by many persons, of that importance ·which required that 
they should be preserved in a form more permanent than the 
columns of our daily papers. 

These principles are-(1.) That the Act of Congress of the 
15th May, 1820, entitled "an Act to continue in force an Act 
to protect the commerce of the United States and punish the 
crime for piracy, and also to make further provision for pun
ishing the crime of piracy," is not any part of the laws of the 
United States passed for the suppression of the slave trade: 
but relates to the specific offences which it enumerates: and 
these specific offences have not been, and are not to be, con
founded with the slave trade. (2.) That in the trial of all 
crimes and offences against the laws of the United States, the 
place or places for trial, are and must have been ascertained by 
law; and no power can be admitted to interfere with the trial at 
such place or places. The right of the accused to be tried at 
such ascertained place or places, is secured by the Constitution 
of the United States. (3.) That in the United States, the right 
of a Court to take cognizance of a crime or offence, must be 
found in the law; and to the law which creates an office, 
and prescribes the duties of an officer, is his responsibility to be 
referred in all cases. 

The ability, research, and luminous discussion of principle by 
which this opinion is characterized, will recommend it to the 
careful perusal of all who take an interest in questions which 
touch the rights and liberties of the citizen. 





IN THE UNITED STATES COURT. 

SIXTH CIRCUIT-SOUTH CAROLINA DISTRICT. 

The United States vs. William C. Corrie, .llpril Term, 1860. 

OPINION BY JUDGE MAGRATII. 

The question raised in this case is of so much importance that 
I have considered it pr0per to set forth the reasons which had 
led me to the conclusion I shall announce. And to the right 
understanding of the case, it is necessary to give a concise 
statement of it, from the time when first it 1vas brought before 
me to the present moment. 
~he first proceeding in this Court against Wm. 0. Corrie, 

rested upon an affidavit made by }fr. Ganahl, then the Attorney 
of the United States for the District of Georgia, in which it 
was charged from "credible information,'' that ..William C. 
Corrie, master or eonimandcr of the vessel called the \Vanderer, 
did land, in the Southern District of Georgia, certain ncgros 
not held to service by the laws of either of the States or Terri
tories of the United States, with intent to make them slaves; 
and that the said \Villiam C. Corrie, master or commander of a 
vessel called the \Yaudcrer, on a foreign shore, <lid seize, decoy 
and forcibly bring, ca).'ry and receive on board the said vessel 
such negros, landeu by him as aforesaid in the Southern Dis
trict of Georgia, with intent to make them slaves, contrary to 
the 4th and 5th Sections of the Act of Congress, of the 15th 
~fay, 1820. The affidavit, of course, is more full and circum



t:Jiantial than this synopsis of it. Upon this affidavit a warrant 
was ordered to issue for the arrest of the said "William C. Corrie, 
to answer the charge so made against him. 

At the same time an order ·was asked for his removal to the 
State of Georgia, there to be tried for the offence ·with which 
he was charged. I considered the question and refused to make 
the order, because, by the express provision of the Act of Con
gress of the 15th of l\Iay, 1820, under which he was charged 
and arrested; jurisdiction of the offence was in the Circuit 
Courts of the United States for the State of South Carolina: 
that Act vesting jurisdiction in the Circuit Courts of the State 
in which the offender was "brought" or "found," and the of
fender having been "found" in the State of South Carolina. 
It was at the same time declared that the jurisdiction which 
thus became vested in the Courts of the United States for the 
State of South Carolina, ·was exclusive of jurisdiction in the 
Courts of any other State; and application having been made 
in that behalf, he was admitted to bail, and became bound with 
sureties to appear and answer the charge against him, at the 
next emming term of the Circuit Court of the United States 
for the State of South Carolina. 

After these proceedings had taken place, and before the term 
of the Circuit Court of the United States for the State of South 
Carolina, to 'd1ich the accused had been bound to appear; in 
the District Court of the United States for the State of Geor.. 
gia, a true bill was returned to that Court, by the Grand Jury, 
against 'Vm. C. Corrie for piracy, under the Act of }.lay 15th, 
1820. An exemplification of it was laid before me, and the mo
tion renewed for the removal of the accused to the State of 
Georgia for trial. I refused again to order the removal, but or
dered that the amount of the recognizances in which he was 
bound to answer here should be doubled. 

During the term of the Circuit Court of the United States 
for the State of South Carolina, and before the Grand Jury had 
been charged in the case against ·wm. C. Corrie, a Bench ·war
rant was issued against him, out of the Courts of the United 
States in the State of Georgia, for his arrest to answer to the 
charge of having violated the Act of Congress of 20th April, 
1818, ch. DI; and again I was applied to for an order directing his 
removal for trial to the Courts of the United States for Georgia. 
I again refused, for several reasons; one of whieh was, that it 
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was without precedent to ask a Court having before it a criminal, 
accused of a capital offence; and whose case the Grand Jury 
were in waiting to consider, to send him to another tribunal, 
there to be tried for a minor offence. 

Subsequently to this, the case of the United States vs. William 
C. Corrie, charging him with piracy under the Act of Congress 
of the 15th .'.\Iay, 1820, was submitted to the Grand Jury, then 
in attendance upon the Circuit Court of the United States for 
the State of South Carolina: and the charge in the case was de
livered to the Grand Jury by J uclge Wayne, the Associate Judge 
of the Supreme Court, assigned to this circuit. 

The Grand Jury retired, with the witnesses, and returned 
into Court without having found a bill. The next clay the fore
man of the Grand Jury asked that the bill against William C. 
Corrie should be again committed to it. Judge ·wayne thought 
it should not be; I differed in opinion. The grounds of the 
difference need not be stated here. I adhere to the opinion I 
then expressed. The Grand Jury should have been indicted, 
or allowed to reconsider the case-if they desired to do so: for 
I see no ground upon which they could be refused the exercise 
of their privilege, unless they had rendered themselves unfit. 
The Grand Jury then retired and came into Court with a pre
sentment, charging -William C. Corrie with a violation of the 
Act of Congress of the 15th ~lay, 1820, and asking the Court 
to make the necessary orders for his prosecution. 

The Grand Jury were then discharged. William C. Corrie, 
who had been by me admitted to bail, had been ordered to be 
taken by the Marshal into his custody. His sureties, of course, 
had been discharged. At the close of the term, through his 
counsel, he applied again to be admitted to bail. Judge Wayne, 
who was sitting with me, stated that he felt no obligation to 
change the position in ·which I had placed the case before the 
term, when I had admitted the accused to bail; that he did not 
feel called upon to dissent or commit himself at all upon the 
question of bail, and left the matter with me. I admitted the 
accused again to bail. l\Iy opinion as to the nature and extent 
of the power devolved upon me in such cases, in relation to bail; 
as also in regard to the obligation which the grant of the power 
carries with it for its exercise; is set forth in the opinion pre
pared at that time, and on the filei:l of this Court. The accused 
became, thereupon, bound, with his sureties, to appear and an
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swer at the next term of the Circuit Court of the United States 
for the State of South Carolina. At Greenville no proceedings 
were taken, and the case was postponed to the next term of the 
Circuit Court in Columbia. And, at that term, the Attorney 
for the United States, having read to the Court the evidence of 
bis efforts to obtain the necessary witnesses; upon his motion, 
the accused was ordered again to enter into new recognizance 
to appear and answer at this term of the Circuit Court of the 
United States. 

It is proper to bear in mind that the accused, so far as is 
known to this Court, has never, in the terms of the Act of 1820, 
been "brought" or "found" within the limits of the State of 
Georgia; it is believed of this there can be no doubt. But he 
was "found" within the limits of the State of South Carolina. 
And, as already said, when "found" within the limits of the 
State of South Carolina, jurisdiction of the offence became vested, 

- by the express provisions of the Act of 1820, in the Circuit 
Court of the United States for this State. While held subject 
to the jurisdiction of this Court, the Grand Jury of the United 
States Court in Georgia returned into Court a true bill against 
him for a violation of the same Act, whioh he was here held to 
answer. In regard to these cases, there was a direct conflict of 
jurisdiction. In the proceedings subsequently adopted against 
him in the Courts of the United States for Georgia, and which 
related to a violation of the Act of 1818-a minor offence-it 
never was denied in this Court that there was jurisdiction of 
that offence in the Courts of the United States for the State of 
Georgia. Nor was it because of a qli.estion of jurisdiction that 
the order for his removal in that case was refused. Two rea
sons did, however, induce the refusal. The one, stated in the 
opinion then delivered in this Court, already noticed, and which 
was, that, while held here to answer for a capital offence, he 
could not be transferred to another Court, there to be tried for 
a misdemeanor. It was in relation to a question similar to that 
then before the Court, but not presented with so many objec
tionable circumstances, that Chief Justice ~Iar,,;hall said-" Such 
a thing has never been done; it is contrary to all correct prin
ciples." But this, sufficient in itself, as it undoubtedly was, did 
not alone guide me in the decision. I had great reason to be
lieve that the application to remove him, under a charge of 
having violated the Act of 1818, was not intended to secure his 
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presence at the trial of that charge; but that when removed 
under the charge of having violated the Act of 1818, he was to 
be tried for a violation of the Act of 1820-the same offence 
for which he was held here to answer, and of which it had been 
decided by this Court that it alone had rightful and exclusive 
jurisdiction. To J udgc ·wayne all the reasons which led me to 
refuse the order asked, were fully communicated. It is proper 
to say that Judge Wayne assured me he had no knowledge 
of the purpose for which the removal was asked for. In the 
statement now made to the Court, of the proceedings ..which 
are to succeed the entry of the 1Yolle Prosequi, it is understood 
the purpose is now, as it was then; to remove to the Courts of 
the United States, in Georgia, under an alleged violation of the 
Act of 1818, but to try him for a violation of the Act of 1820. 
I said then that I would not use the power, with which I ·was 
vested, to remove a criminal for any such purpose; and I have 
not, since then, changed my determination. 

It is obvious that there must be a very wid~ difference in 
opinion between the Courts of the United States in Georgia 
and South Carolina, as to the Court having jurisdiction of the 
offence with which the accused is charged, under the Act of 
15th May, 1820. And it is proper once again to express the 
opinion that, in the Circuit Courts of the United States for this 
State, is jurisdiction of the offence; and in such Courts must the 
offender be tried. The place at which the trial of all crimes 
and offences cognizable in the Courts of the United States, 
under the laws thereof, shall be had, is to be determined, in the 
first place, by the consideration of the place where the crime 
or offence was committed. By the 3d Art. 3d Sec. of the Con
stitution, such trial shall be held in the State ·where the crime 
has been committed; but if not committed within any State, 
the trial shall be at such place or places as Congress may, by 
law, have directed. And in the Gth Article of the Amendments 
it is declared, that "in all criminal prosecutions the accused 
shall enjoy the right to a speedy and public trial by an impar
tial jury of the State and District wherein the crime s!rnll have 
been committed which District shall have been previously as

' certained by law." 
It is undoubtedly the duty of a Court to suppose that Con

gress, in the exercise of its legislative functions, regards the 
provisions of the Constitution. It is outside of the duty of a 
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Court to presume that Congress ignorantly or wilfully disre
gards a plain provision of the Constitution. It must, therefore, 
be conceded that if, in the creation of an offence, Congress has 
declared that the place or places of its trial shall be such 
as it was competent to provide for offences only that could be 
committed outside of the limits of a State; the fact of the de
signation of such place or places for the trial, is equivalent to 
the declaration that the offences created by the Act are only 
such as may be committed outside of the limits of a State. 

In the Act of 1820, Congress has plainly declared the place or 
places at which there shall be jurisdiction of the offences it creates. 
'fhese places exclude the idea of any of the offences being 
considered by Congress as offences to be committed ·within the 
limits of a State; but they as strongly support the conclusion 
that they were such offences as were to be committed outside 
of the limits of a State. To none other than such offences is 
the designation of the place or places of jurisdiction consistent 
with the Constitution. If, then, we regard Congress as legis
lating under the sanction of the Constitution, we must consider 
the offences created in the Act of 1820, because of the place 
or places at which they are to be tried, as offences committed 
without the limits of a State. If we insist that the offences, 
any or all, are to be considered as committed within the limits 
of a State, then did the Congress which passed the Act of 1820, 
either not know the Article in the Constitution, and the Amend
ment to which I have referred; or, knowing them, wilfully 
violate their positive command. 

In the interpretation of a Statute, a cardinal rule instructs 
us to read it so that all its provisions may be consistently pre
served. It is enough, according to this rule, to show that by 
the interpretation of certain words in one sense, other material 
words must be rejected, which, by another construction, may be 
preserved; to command ns to adopt that which preserves every 
provision of the law. In this Act of 1820, the place for the trial 
of offences is plainly and positively expressed. If such offences 
are regarded as offences not to be committed within the 
limits of a State, but outside of such limits, then is the desig
nation of the place for the trial thereof Constitutional and 
operative. But if considered as committed within the limits 
of a State, the designation of a place or places for the trial 
thereof, is unconstitutional and inoperative. Is there any 
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room for a Court, under such circumstances, to entertain a 
doubt of the construction which it is bound to adopt? 

If there is an offence under the Act of 1820, which is to be held 
an offence committed within the limits of a State, then that 
part of the same Act which declares the place or places at which 
jurisdiction shall be exercised of the offences it creates, must be 
stricken out; because, in such a case, it would be un constitu
tional. I can very well understand in what manner, if any of 
the offences created by the Act of 1820, should or could occur 
on land, or within the limits of a State, a Court would refuse 
its cognizance of it; becau8e, the Act in fixing a place for the 
trial, had so evidently intended to create an offence not to be 
committed within the limits of a State : but I cannot under
stand why with that intention of Congress so plainly manifested 
by the designation of a place for trial, exclusively appropriate 
for offences not committed within the limits of a State; it 
should be insisted that offences not intended to be included 
should be included. To insist that other offences can be tried 
under the Act of 1820, than such as arc cognizable, according to 
the words of the Act, in the Circuit Court of the United States, 
for the State in which the offender is brought or found; is sub
ver:;ive of a fundamental principle in the construction of any 
criminal law. It has been sometimes contended, but seldom per
mitted by a Court, that the intention of a law should give a 
meaning to its words wider than they generally receive. But I 
have never known before of a case in which the operation of a 
severe criminal law was claimed to be carried further than the 
plain meaning of the words, and the equally plain intention of 
the law maker would sugge::it. 

It is, of course, manifest, that as the accused in this case has 
been "found" in the State of South Carolina, by the terms of 
the Act of 1820, it is in the Circuit Court of the United States 
for this State, that he must be tried. It is equally manifest, 
that if tried for this offence under the Act of 1820, in the Circuit 
Court of' the United States for the State of Georgia, within which 
State he has not been" brought" or "found," the words of the 
Act which describe the place or places where the trial must be 
had, are virtually stricken out. We may be be~efitted by the 
lan«nao·e of Chief Justice )larshall, when a similar proposition 

b b • . 
was before him. " It would be (says he) carrymg construct10n 
very far to strike out these words. Their whole effect is to limit 
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the operation which the sentence would have without them: and 
it is making very free with legislative language, to declare them 
totally useless when they are sensible, and are calculated to 
have a decided influence on the meaning of the clause." .And 
in the case from which this extract is taken, we may further 
learn with what caution Judge :Marshall proceeded when he 
was asked, by construction to increase the offences which the 
Act of Congress then under consideration had enumerated. Ile 
admitted the probability of that construction which he was 
asked to make. "But (said he) probability is not a guide which 
a Court, in construing a penal statute, can safely take. * * 
Congress has not made them punishable, and this Court cannot 
enlarge the Statute." In another part of the same opinion, he 
adds, "the conclusion seems irresistible, that Congress has not, 
in this section, inserted the limitation of place inadvertently, 
and the distinction -..vhich the Legislature has taken, must, of 
course, b~ respected by the Court." "It is (says he) the Legis
lature, not the Court, which is to define a crime and ordain its 
punishment." 

When, therefore, I have claimed that the rightful jurisdiction 
of the offence with which the accused is charged, is in the Cir
cuit Court of the United States for the State of South Carolina; 
I do so because the Act which creates the offence has so declared 
it. It was here that he was first arrested. ·when rightful 
jurisdiction of the case once vested in the Circuit Court of the 
United States for the State of South Carolina, it became exclu
sive of jurisdiction elsev;here; and the accused could not be 
transported to a different District for trial. 

And when, because of offences charged to have been committed 
in violation of the Act of 1820, jurisdiction was claimed by the 
Circuit Court of the United States for Georgia, of the offence 
then before this Court, and of the offender held to answer here; 
it could not maintain its claim, while in this Court there was 
jurisdiction. And when the right to the exercise of jurisdiction 
over the offence was claimed by the Circuit Court of the United 
States for the State of Georgia, the offence being a violation of 
the Act of 1820, because it was alleged that the offence was 
committed within the limits of the State of Georgia, the answer 
is to be derived from the principles laid down by Chief Justice 
Marshall. No offence committed under the Act of 1820 can be 
within the limits of a State : the place or places appointed for 
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such trials, are applicable exclusively to offences committed with
out the limits of a State. To construe the Act as rclatinCY to 

b 

offences within the limits of a State is to disreirard in its dcsi<J'
' b ' b

nation of the place or places for trial, "a distinction ·which the 
Legislature has taken, and must of course be respected by the 
Court." The designation of a place or places for trial, applica
ble only to offences which could be committed outside of the 
limits of a State, is equivalent to the words, if used, "without 
the jurisdiction of any State." The creation by Congress, 
therefore, of an offence not cognizn,ble in Courts having juris
diction of offences committed outside of the limits of a State; 
but cognizable in Courts hn,ving jurisdiction of offences com
mitted within the limits of a State; is a matter of which the. 
Legislature has been silent. "Congress has not made such 
punishable, and the Court cannot enlarge the Statute." It 
seems to me, therefore, that the circumstance relied on to sup
port a claim for the exercise of jurisdiction in this case by the 
Courts of the United States for the State of Georgia; which is 
that the violation of the Act of 1820 occurred within the limits 
of the State of Georgia, and, therefore, must be tried in the· 
Courts of that State; is the circumstance which condusively re
pels the claim so made for jurisdiction: because an n,ct com
mitted within the limits of the State of Georgia, and cognizable 
therefore only in the Courts of the United States for that State, 
is not an offence within the terms of the Act of 1820; which re
lates exclusively to offences cognizable in Courts exercising juris
diction under the Act of Congress over crimes and offences not 
committed within the jurisdiction of any State. Cognizance of 
this offence, therefore, by the Courts of the United States for 
the State of Georgia, because alleged to bwe been committed 
within the limits of the state of Georgia, and, therefore, cogni
zable only in the Courts of that State, is not consistent with the 
plain meaning or obvious intention of the Act of 1820. It does 
not respect a distinction which Congress has taken; operates to 
enlarge a penal statute; makes punishable other offences than 
such as Congress has declared; and this no Court can do, ac
cording to the judgment of the Supreme Court. And thus, the 
alleged locality of the offence, under the Act of 1820, upon 
which jurisdiction is claimed; is the circumstance which, if it 
docs exist, would disprove any right to jurisdiction under the 
Act of 1820, because no such offence is declared by that Act. 
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It is proper always to bear in mind, that in a question of 
jurisdiction in a Court of the United States, the right to exercise 
that jurisdiction must, in the language of Chief Justice :Mar
shall, in the caRc of Bollman and Swartwout, "be given by 
the written law." "Courts which originate in the common 
law, possess a jurisdiction ·which must be regulated by the com
mon law until some Statute shall change their established prin
ciples; but Courts which are created by written law, and 
whose jurisdiction is defined by written law, cannot transcend 
that jurisdiction." The great vital principle, that the powers 
exercised in all or any of the departments by which the Govern
ment of the United States is administered, arc delegated and spe
cific; applies to the Judicial as strongly as to the Executive or 
Legislative departments. No Court of the United States can 
take cognizance of a crime or offence, until that charged to be 
such crime or offence shall have been so declared by the Con
gress of the United States; nor can Congress declare it to be a 
crime or offence, unless· authorized by the Constitution of the 
United States so to do; nor, with these sanctions, can a Court 
proceed to the triul of such crime or offence, until it shall have 
been authorized to take cognizance thereof 

I have said that the ground upon which jurisdiction is claimed 
for the Courts of the United States in Georgia, of itself defeats 
the claim, because it creates an offence ·within a locality, incon
sistent with the intention and language of Congress as they 
appear in the Act of 1820. And I will now proceed to show 
what are the crimes declared by the Act of 15th May, 1820. 
This Act has been in the Statute Book for nearly forty years; 
but as yet no Court has been called on to give a construc
tion, ·which would show the true nature of the crimes which it 
creates. ..Whatever hesitancy I might feel in undertaking now 
to give a construction to this Act, it is, as it should be, alto
gether removed by the reflection, that it is proper, nay, impera
tive, as I conceive, upon those whose duty it is to expound the 
law, to declare >vhat this Act means. I consider it moreover, 
necessary to do so, because there have been verdicts o·f acquittal 
rendered by juries in the case of persons charged with a viola
tion of this Act; and such verdicts have been regarded as indi
cative of a purpose on the part of juries not to enforce its 
provisions. How far such an opinion has a just foundation may 
be seen in the statement which I now make; that no case has 
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been tried in the Court of the United States for the State of 
South Carolina, for alleged violations of the Act of 15th ).Iay, 
1820, in which any other verdict than that, which acquitted, 
could have been given consistently with the law and the evi
dence in such case. I will go further, and say, that had, in any 
of the cases which were tried in the Courts of the United States 
for this State, a verdict of guilty been rendered, I do not believe 
that any Judge of the United States would have hesitated in 
directing a new trial. And this declaration is ·warranted by the 
construction which Judge Story and, after him, Judge "'Wood
bury, both Judges of the Supreme Court, have given to the 
criminal intent, by the Act itself, made an essential part of the 
crime which the same Act has declared. I am now referring to 
my own opinion; but I have not any reason to suppose, that, in 
this respect, there was or is any difference between the Judges 
before whom these cases in the Courts of the United States, in 
this State, were tried. 

I always thought, and the most careful consideration has 
strengthened the conviction, that there exists a misappre
hension of the Act of Congress of the 15th l\Iay, 1820. It has 
been said, that by this Act of Congress, the slave trade has been 
declared piracy. I cannot find in this Act anything which sus
tains that construction; while in the Act, and in the other Acts, 
distinctly passed for the suppression of the slave trade, every
thing leads us to reject that conclusion. Offences similar to 
such as are prohibited by the .Act of Congress of 1820, were de
clared to be and punished as offences by the British Parliament, 
when the slave trade itself was legalized by that body. I in
tend to speak from the Act itself. The authority to which I 
refer for the correctness of the opinion I am expressing, is in 
the words which Congress has used in the declaration of its 
purpose. It is the Legislature, not the Court, which is to define 
a crime and ordain its punishment; and the intention of that 
Legislature is to be found in the words they employ: "To de
termine that a case is within the intention of a statute, its lan
guage must authorize us to say so." And this rule, declared by 
Chief Justice :Marshall has been affirmed in terms equally ex

' plici.t by Chief Justice Taney: "The law as it passed is the will 
of the majority of both Ilouscs; and the only mode in which 
that will is spoken, is in the Act itself; and we must gather 
their intention from the language there used, comparing it, 
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when any ambiguity exists, with the laws upon the same sub
ject, and looking, if necessary, to the history of the times in 
which it passed. 

The first thing which strikes attention in the consideration of 
the Act of 18:20 is, that it does not, in its title, nor in any part 
of the Act, either by way of modification, amendment, or repeal, 
refer to the previously existing slave trade laws, or to the slave 
trade, as the object for which its provisions were intended. In 
every other Act passed for the suppression of the slave trade, 
the purpose is plainly declared in the title, and every section of 
such Act. In the only portions of this Act in which the slave 
trade is mentioned-to the mention of it are added certain other 
things-which other things, when committed, constitute the 
offences which the Act prohibits. These offences, referring to 
them, now only generally, consist of landing on a foreign shore, 
and there seizing or decoying a negro or mulatto; not held to 
service by the laws of either of the States or Territories of the 
United States, with intent to make him a slave. And this 
offence, commencing on a foreign coast, is followed out, in its 
several stages, as it affects that negro or mulatto, in forcibly 
bringing, carrying or receiving him on board of the vessel, there 
confining and detaining him, with intent to make him a slave; 
or transforringhim to another vessel on the high seas or tide
water, or from on board, landing or delivering him on shore, 
with intent to sell, or having sold, him as a slave. 

From a very early period to 1819, various Acts had been 
passed by the Congress of the United States in relation to the 
slave trade, considering it as a trade. As a trade, it has been 
prohibited under heavy penalties. But while prohibited as a 
trade, no Act of Congress had made the seizure and decoying of 

· negros or mulattos on a foreign coast, with the intent to make 
them slaves, an offence to be tried and punished in its courts. 
That the slave trade itself, and such acts of violence and spolia
tion are distinct, is seen, as already stated, in the fact, that in 
the 23 Geo., 3 ch. 31, by which the slave trade was legalized; it 
is also provided that no commander or master of any ship trad
ing to Africa, shall, by force or fraud, take on board or carry 
away from the coast of Africa, any native or negro of said coun
try, or commit, or suffer to be committed, any violence on the 
natives, to the prejudice of the trade. As far back, then, as 
17 50, force, fraud, or indirect practices, in obtaining possession 
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of the negro,· was held so distinct from the slave trade, that it 
was prohibited and punished as injurious to the trade; while 
the slave trade itself was permitted and expressly legalized. 

In 1819, Congress passed two Acts now requiring our atten
tion. One additional to such as were then of force in relation 
to the slave trade; the purpose of which is distinctly set forth in 
its title and in all of its provisionR, to be for the suppression of 
the slave trade. The other Act was in regard to a purpose 
equally clear in its title and its provisions; it was to protect the 
commerce of the United States. 

Iq the progress of and towards the conclusion -0f the South 
American vrnr, privateering had degenerated into piracy; and 
the depredations committed had been s? numerous and daring, 
that it became necessary to legislate for the protection of the 
eommcr'.!e of the United States; hence the Act of 1819. But 
the duration of that Act was fixed, and consequently, in 1820, if 
still necessary, it had to be re-enacted. In the Ilouse of Repre
sentatives it was amended, by what are now the f0urth and 
fifth sections of the Act; and in this form became a law. Such 
is a brief narrative of the circumstances connected with the 
legislation of Congress in the Act of the 15th May, 1820. For 
its meaning, we must refer to its language. 

I am aware that it has been not unusual to seek for a guide 
in its interpretation to the Report of the Committee which re
commended these sections of the House of Representatives. 
'Vithout any more special reference to this Report than in saying 
that its language is so general as to make it unsafe, ifit were legal, 
to adopt it as a guide; it is necessary to understand that the 
highest authority compels us to reject it, in the construction of.this 
Act. "In expounding (says ChiefJustice Taney, in another case, 
and referring to another Act) this law, the judgment of the Court 
cannot in any degree be influenced by the construction placed 
upon it by individual members of Congress in the debate which 
took place on its passage; nor by the reasons assigned by them 
for supporting or opposing amendments that were off?rcd." 
And if it shall be said that because this Act relates to the offence 
of seizing or decoying a negro or mulatto, or using such a negro 
or mulatto in any of the modes prohibited by the Act, with the 
intent to make him or her a slave; that, t~ereforc, it relates 
to the slave trade; enough has been said t6-is?ow that such 
a proposition involves a confusion in the app't'chensiou of de

2 
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grces of crime, made very manifest in the Act of 1820; the 
slave trade laws of the United States up to the year 18Hl; the 
legislation of the British Parliament; and the obvious distinc
tion between participation in a trade, traffic or business, 
deelared unlawful; and acts of force or fraud, spoliation or 
rapine, in regard to the subject matter of that trade, traffic, 
or business; which may very ·well be considered as robbery 
and piracy. But still more, when Congress, in the exer
cise of a power which it has, if it is pleased to exercise it, 
shall make the slave trade a piracy, it must do so in terms 
which refer to it as a trade. To infer that the slave trade is 
piracy because seizing and decoying on a foreign shore a ncgro 
or mulatto, with intent to make him a slave, is so declared;· is 
not, in my mind, recommended by a rule of reason, or consistent 
with any previous legislation. 

If we consider now the persons who by the Act of 1820 are 
made liable upon conviction to the punishment it inflicts, we 
will see, more clearly, how inconsistent is the idea of its con
nection with the slave trade. No one can be punished under 
the Act of lS:W, unless he is of the crew or ship's company. 
Hence no one on board, although the owner of the negros or 
mulattos, with >vhich the vessel is laden, can be convicted or 

. punished under its i)rovisions. In all other Acts of Congress 
passed for the suppression of the slave trade, all persons are 
embraced, who by Yiolating these laws, can be made liable for 
such offences in the Courts of the United States. ln the Act of 
1794, the prohibition is directed to a citizen or citizens of the 
United States, or any other person coming into or residing 
within the same; and >vords of the same or like general descrip
tion in regard to persons who shall be liable to the punishment 
imposed, will be found in the several Acts down to 1819. It 
may very well be understood, that such Acts were intended for 
the suppression of the slave trade, when they were directed to 
all persons upon whom the Courts could impose punishment, in 
cases where they were convicted of its violation. But with 
what show of reason is it to be urged that an Act is intended 
for the suppression of the slave trade, as a trade or business; 
which imposes its penalties only on those persons who may be 
fairly presumed 1iever able to engage in it as a trade or busi
ness? Nor can it be said that by the severe penalty visited by 
the Act of 1820, upon the crew or ship's company, it was in
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tenclccl to destroy the agencies by ·which the slave trade could 
be carri_c<l on, and in this manner extingui:sh the trade. For that 
construction has been given to the intent, by the Act made an 
essential part of the offence, which relieves the crew of the pen
alty, unless in cases where they claim and exercise over the 
ncgros or mulattos, the control of ownership. \Yithout this 
evidence they may be guilty of transporting, which is a misde
meanor, puni:shccl by fine and imprisonment; but they cannot 
be held guilty of piracy, and for it punished by <leath. If then 
all persons are exempted from the operation of the Act of lS:W, 
except the ere\\'. or ship's company; and if the crew or ship's 
company could never have been considered as the persons for 
whose benefit the slave trade is carried on, or who are able to en
gage in it as a trade or bm;iness; does it not at once appear almost 
absurd to consider such an Act as intended for the 1mppression 
of the !slave trade? It would suppress the trade by incul1mting 
only those wl10 never could be found guilty of a violation 
of the law. But, if we will enquire ·why is it that the Act of 
1820 relates exclusively to the crew or ship's company, and 
no one else, we will understand the true nature of the crimes 
which the Act declares. It has been seen that if crew or 
ship's company are persons never engaged in the slave trade 
as a trade or traffic, the Act is meaningless. But if it is remem
bered that the crew or ship's company were the portions by 
whom the lawless acts were committed, which in number and 
daring had, in 1819, called for the protection to commerce 
which the motit stringent penal legislation could impose; that 
their depredations had been comrnitto<l in all places and against 
every flag; that they had brave<l the municipal laws of the 
Unitc<l States; defraude<l its revenues by the establitihment of 
depots on its frontier, whence contitant violations of its laws 
were committed; and among these violations was the unlawful 
intro<luction of ncgros; it may then be seen that the crew or 
ship':; company were the proper oldocts to which the penalties 
of the Act were dirccte<l; because they were the only persons 
who woul<l commit the offences which it prohibited. The of, 
fences so committed wore not violations of the slave trade laws, 
so for as these laws regard that trade, as a trade, bu:siness 
or traftlc · laws which were then severe, and have not for

' forty years required an ad<lition to the penalties they then en
forced;. but those acts of seizing and decoying, of force and 



fraud, or indirect practices in obtaining pos,..es,..ion of free ne
gros and mulattos, and making them :"laves. Such acts as 
were, in fact, piracy; which, if committed within the limits of 
the States having slave;;, had been by many, if not by all of 
those State>i, ma<le felonies; and were, by the laws of tho"e 
State:-1, as hy those of the United Statei'l, puni,.,hed with death. 

A brief reference thus to the Act of 18~0; its language; antl 
some reference to the 11istory of the times in \Vhich it was 
passed; and the only persons upon whom its penalties can be 
imposed; indicate that line of reasoning, which has led me to 
the conclm1ion that it is not a part of the slave trade laws of the 
United States, using that term as it is generally received; as 
referring to a trade, traffic or business: in which sense it 
is used in all of the Acts passed expressly for the suppres
sion of the slave trade. And a brief examination of the in
tent, a material element in the offence under the Act of 18~0, 
confirms this view. The intent which the Act prohibits, is, to 
make a Hlave of such negro or mulatto. It is peculiar to the 
Act of' 18~0. What docs it mean ? If expressed in language 
different from such as is used in any other Act, and if the words 
used have in themselves a "plain meaning," that meaning they 
must have. "·where there is no ambiguity there is no room 
for construction." 

It has been said it matters not in the consideration of an of
fence, under the Act of 18~0, what may have been on the foreign 
coast, the condition of the ncgro or mulatto; whether he was 
bond or free. But from Huch a proposition l dissent altogether. 
And it seems to me not only a matter of easy demonstration to 
show that in regard to the offences created by this Act, it is of 
much consequence under the 4th and 5th sections to determine 
whether the ncgro or mulatto was bond or free; but that the 
Act it;;elf plainly teaches, by the line of C"vidence which it pre
scribes, that the Court must have that fact established. It 
seems to me, that a regard to his antecedent condition is indis
pensaLly necessary in the consideration of the intent. The in
tent is to make a Rlave. Of whom? A negro or mulatto,-! 
omit, as unnecessary here, all other circumstances-not held to 
service by the laws of either of the States or Territories of the 
United States. 'l'he negative of this servitude is part of the 
evidence to sustain the prosecution. But why disprove this ser
vitude? Of a ncgro or mulatto decoyed or seized on the Coast 
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of Africa, why negative a servitude by the laws of either of the 
States or Territories of the United States? The explanation 
seems plain. 

The intent prohibited is to make a slave. To make, implies 
the creation of that condition. Of one already a slave, it could 
never be said of him who continued his servitude, that he had 
made him a slave. The law may presume a condition of free
dom until one of subjection is 1n·oved. But no such general 
presumption could prevail; while in the United States over 
negros and mulattos there was and is a recognized lawful con
trol and established right of property in them. -When, how
ever, that condition of servitude recognized in the United 
States becomes disproved, then it is competent to proceed upon 
the presumption that the negro or mulatto charged to have 
been taken or held in violation of the Act of 1820, i8 free until 
it is p~·oved that he is not. 

But if the presumption of freedom, until it was disproved, 
might support the charge, and be evidence of an intent to 
make that negro or mulatto a slave : so, upon the negation 
of that presumption, and proof of his servitude at the place 
from which he was taken, the charge of an intent to make 
him a slave would be disproved : in the same manner a::i it 
would be in a case where the negro or mulatto was proved to 
be hckl in servitude by the laws of a State or Territory of the 
United States. The same reason would in both cases lead to 
the same conclusion. \Vhether the negro or mulatto was held 
to servitude by the laws of either of the States or Territories 
of the United States; by the laws of Brazil, of Cuba or of Africa; 
of him it could not be said that there was proof of an intent to 
make him a r;lave, if ho was already a slave. To purchase on 
that foreign coast a slave, may be by the laws of the United 
States passed for the suppression of the slave trade, an offence 
punishable by fine and imprisonment; but no law has yet said 
that it is piracy. 

Now, the intent bei1.1g as is said to make a islave-that is, 
create a servitude which did not exist until it was imposed by 
him who was charged with its commission-it will be 1:;cen how 
consistent is such an intent with the offence which the Act 
creates. 

The whole scope of the Act of 1820, in regard to the 4th and 
5th sections, is not perceived unless the 3d section of the same 
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Act is also considered. The 3d, 4th and 5th sectiom; embrace 
all the eases in which robbery may be committed ; and whether 
that robbery relates to the rights of property or the rights of 
persons. As in the 3d section, whatever may be the subject of 
property, if stolen, is declared piracy; for which, upon convic
tion, the offen<ler shall suffer death: so in the 4th and 5th see
tiomi, the right of personal freedom is protected: and he who 
violates it by force or fraud, in whatever stage of the transac
tion he is detected; is a pirate, and upon conviction will suffer 
death. Such crimes are piracies, because robberies. Robberies, 
because by force, fraud, or indirect practices, they deprive the 
negro or mulatto of his right to freedom. That right to freedom 
being a presumption upon which the Court is to act, when the 
servitude recognized by the Constitution and laws of the U nitecl 
States is proved not to exist in the particular case.' But if 
that presumption is repelled by p1·oof of antecedent ser_.,itude, 
then the intent to make a slave or rob him of his right to 
freedom, cannot be sustained; for he cannot be robbed of that 
which he did not possess. And the possession of the ncgro or 
mulatto under such circumstances would be a violation, accord
ing to the circumstances, of some of the laws passed for the 
suppression of the slave trade; but it is not a piracy, nor a 
violation of the Act of 18~0. 

This exposition of my construction of the Act of IS:ZO, and of 
the trne nature of the crimes which it declares, has been given 
in explanation of the opinion I hold as to the jurisdiction which 
the Act confers. I have not elaborated, nor said more than 
seemed necessary for the apprehension of that view of the law 
which I have adopted. But it would not be proper to leave it 
without applying a fow tests, which, perhaps, will serve to show 
how far the construction which I have given is proper. 

I have said, that the object of the law was to protect, in his 
right to freedom, a negro or mulatto, by force or fraud, taken 
with the intent to make him a slave. And that every one of 
the offences nwntioned in the 4th and 5th sections, which are 
but successive stages in the same transaction, relate to the negro 
or mulatto so taken. If this is not so-if the several offences as 
set forth in the 4th and 5th sections, relate only to a negro or 
mulatto not held to servitude by the laws of either of the States 
or Territories of the United States, and have no reference to 
the mode in which the possession of sueh a negro or mulatto 
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was acquired; then the master of a vessel who pur.:hases a nogro 
or mulatto in Brazil or Cuba, and laml8 him upon the shore of 
the.United States, or upon another part of the Coast of Brazil 
or Cuba, with intent to sell him again, i:i a pirate. Ifit could 
be necessary to show that this was not the piracy which the 
Act contemplated, it is but necessary to bear in mind, that if a 
passenger shall land, with in tent to sell, one hundred negros 
or mulattos, purchased by him in Cuba, he is subject to fine and 
imprisonment. But if the captain of the vessel purchases but 
one, and lands him with the same intent, he would be considered 
a pirate, and must suffer death. The piracy would then not 
consist in the wrong done to the ncgro or mulatto-nor in the 
landing or selling him; but in the fact, that in the latter case, 
it was done by the master or one of the crew of the vessel. 
Surely, 'the statement of such a consequence would be of 
itself, sufficient to show that the construction which leads to it, 
must be alike irrational and illegal. But the Act itselfshows that 
it is not merely landing ·with intent to sell the ncgro or mulatto, 
which is an offence declared by it to be piracy: for one of the 
offences specially described, is transferring or delivering over to 
any other ship or vessel, such negro or mulatto, with intent to 
make him a slave. This, <lone by the crew or ship's com
pany, or any one or more of them, is declared piracy; but it is 
nowhere declared by the Act, that anything done on board of 
the vessel to which the negro or mulatto is transferred, h; piracy; 
nor will it do to say, that the crime is as much in the vessel to 
which the negro or mulatto has been transferred, as in that from 
which he was transferred. The answer is giYen by Chief Justice 
.Marshall:-" It 'vould be dangerous, indeed, to carry the prin
ciple, that a case ...vhich is within the reason or rni::ichief of a 
statute, is within its p1wdsions, so far as to punish a crime not 
enumerated in the statute, because it is of equal atrocity or of 
kindre<l character, with those which arc enumerated. If this 
principle has ever been recognized in expoumling erirninal law, 
it has been in cases of considerable irritation, which it would be 
unsafe to consider as precedents favoring a general rule for other 
cases." 

That landing or delivering on shol'e, to which the Act of 18~0 
relates, must be connected with the antecedent eircumstances of 
the case; othenvise, as readily seen, it would convert mere mis
demeanors into crimes of the darkest hue. Under the Act of 



24 

1820, it is a landing or delivering on shore "from on board any 
such ship or vessel." -What is "such ship or vessel?" It must 
first be referred to the preceding part of the 5th section, and 
then understood as tho ship or vessel on board of which is con
fined or detained a negro or mulatto, not held to service by the 
laws of either of the States or Territories of the United States, 
with intent to make him a slave. The same intent which 
makes, in the 4th section, tho seizure or decoy a piracy; the in
tent to rob of the right to freedom. But this intent, made es
sential is seen under certain circumstances, in the 5th section, 
which necessarily connect it with the 4th section; and make the 
two sections comprise all stages and phases of the same trans
action. \Vhonce came this negro or mulatto who, on board of 
this ship or vessel, is confined or detained, or treated in any of 
the modes described in this section? I cannot doubt that it is 
the negro or mulatto of whom unlawful or piratical possession 
was obtained, in the modes described in the 4th section. Land
ing or delivering on 8hore, with intent to sell or having sold, a 
ncgro or mulatto, not held to service by the laws of either of 
the States or Territories of the United States, is an offence un
der the laws of the United States as it is under the laws of 
many of the States; but it is not the crime of piracy under the 
Act of the 15th May, 18:W. Tho landing or delivering on shore, 
which is made piracy under the Act of 1820, must be of a negro 
or mulatto, not held to service by the laws of either of the 
States or Territories of ihe U nitccl States, with intent to sell, 
or having sold him as a slave; and the ship or vessel from on 
board of which he is so landed. or delivered on shore, is that 
ship or vessel in which he has been kept forcibly confined and 
detained, with intent to make him a slave; and this intent to 
make him a slave, is the intent to deprive him of his right of 
personal liberty, to rob him of his freedom; and such intent 
can only be affirmed of an antecedent right to freedom. This 
forcibly confining and detaining on board of such ship or ves
sel, such negro or mulatto, with such intent, is, although an 
independent act in itself, yet a stage or condition of the crime; 
which commenced with the seizure or decoy of -the negro or 
mulatto, on the foreign coast. LaNling or delivering on shore, 
in the 5th section, is connected with antecedent circumstances 
in the 5th ·,section, all of which are essential in establishing 
the crimes enumerated in it; and all of which repel the idea 
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of Congress, in the creation of these crimes, having intended 
or considered, that this, or any other of them, was to be re
garded as a crime committed within the limits of a State; 
therefore to be tried in the Courts of the United States for 
that State; and therefore inconsistent with and repugnant to 
the plain meaning and manifest intention of Congress, in its 
declaration of the place or places where jurisdiction should be 
exercised in cases under this Act. · 

Such is my construction of the Act of 1820. I consider it 
wholly distinct from that portion of the legislation of the States 
passed for the suppression of the slave trade. If the Act of 
1820 is a part of the slave trade legislation of the United 
States, there are many portions of that legislation with which 
it is in conflict, and which, therefore, it must repeal. But no 
principle ·which governs a repeal by implication, will sanction 
it here : and no Court has ever held that the Act of the 15th of 
M:ay, 1820, repealed any part of the laws passed for the 
suppression of the slave trade. It is only by assuming that it is 
a part of the legislation of the United States passed for the sup
pression of the slave trade, that you produce an inconsistency 
between it and the slave trade laws of the United States. Re
garding the various Acts passed from 1794 to 1819, as intended 
for the suppression of trade, traffic, or business in slaves; 
which is not permitted; and the Act of 1820 as intended to 
suppress acts of piracy, consisting in the unlawful possession 
of negros, with the intent to make slaves of those, by force or 
fraud, who are entitled to their freedom; no inconsistency is 
created between any of these Acts. If the most complete evi
dence should be sought of the difference between legislation 
which make·s the slave trade, as a trade, piracy; and the legis
lation of Congress in the Act of 1820; it would be found in a 
comparison of the Act of 1820 with the Act of the British Par
liament, the 9th section of the 5 Geo. 4, ch. 113, in which the 
slave trade is niade piracy. The 5 Geo. 4, ch. 113, in the 9th 
section, plainly sets forth the offence; makes all persons who 
violate it liable to its penalties; and in the 10th section includes 
and makes subject to the penalties declared in the 9th section, 
the Captain, Mate, Surgeon and Supercargo, if they know that 
the vessel is employed, or intended so to be, in violation of the 
Act. But the 11th section makes the petty officers, seamen, 
marines or servants, liable only for a misdemeanor. In another 
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circumstance the difference is still more remarkable. While in 
the United States, by the most forced construction, it is sought 
to make the Act of 1820 apply to the slave trade, as a trade; 
and extend its penalties to those who cannot be brought within 
its provisions; the British Parliament in the I Viet., ch. !JI, 
abolished the punishment of drath, which it enacted in the 5 
Geo. 4, and substituted therefor other punishment. It declared 
death as the penalty for being engaged in the slave trade in 
1824; it repealed that penalty in 1837. 

I have already shown that if jurisdiction is claimed in the 
Courts of the United States for Georgia, because, as is said, the 
crime charged against the accused was committed within 
the limits of State; the statement itself would exclude juris- · 
diction, because the Act of 1820 creates no crime which 
could be committed within the limits of the State. I have now 
examined the Act, for the purpose of showing, from the nature 
of the crimes it creates, that they are not such as can be com
mitted within the limits of a State. I come now to the consi
deration of the motion made in this case to enter a Nolle Prose
qui in the proceeding against William C. Corrie.. 

By the Act of Congress of 1789, it is directed, that there shall 
be appointed, in each district, "a meet person learned in the 
law, to act as Attorney for the United States in such district, 
who shall be sworn, or affirmed, to the faithful execution of his 
office; whose duty it shall be to prosecute in such district all de
linquents for crimes and offences cognizable under the authority 
of the United States, and all civil actions in which the United 
States shall be concerned, except before the Supreme Court in 
the District in which that Court shall be holden." And this 
law continues to be the source from which this officer derives 
the knowledge of his duties. 

The prosecution of offenders is thus made the special duty of 
this officer. His control over and direction of cases thus com
mitted to his charge is exclusive, until they come under the 
control of the Court. In that stage, such cases become sub
ject to judicial power; and this is vested in certain Courts, 
according to the 3d Article, 1st Section, of the Constitution. 

But although a case may have come under the control of 
the judicial power, yet, practically, the discretion of the District 
Attorney is exercised in relation to it and its discontinuance, 
until the trial has commenced, as freely as before. This differ
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ence is, however, always recognized; that after it has become 
subject to judicial control, the District Attorney then acts with 
the express assent, or tacit acqnicscnce of the Court. 

It would be difficult to describe the relation which the Court 
and the prosecuting officer bear to each other with more exact
ness than was done by ~Ir. Taney, now the Chief Justice, when 
Attorney General for the United States: "This power (said he, 
referring to the nolle prosequi,) over criminal pl'Osecution has 
been familiarly exercised by the Attorneys for the United States, 
and also by the Attorneys for the several States prosecuting in 
behalf of the public. It is true, that in all such cases, they uni
formly act, I believe, with the approbation of the Court; but 
this approbation is commonly asked for by the Attorney for his 
own protection. It is not necessary, in order to give him the 
authority, but it is his justification for the manner in which his 
authority is used, and since he cannot consult his client, (the 
United States,) the sanction of the Court is regarded as sufficient 
evidence that he exercised his power honestly and discreetly. 
Hence, he invariably asks for it. It is defence to the public, if 
his conduct in that respect should be impeached; for if any 
doubts rested in the mind of the Court, of the fairness and pro
priety of the measure, they would not suffer the entry to be 
made." Judge Conkling, after stating the most usual causes 
for which a nolle prosequi is entered, as laid down by :Mr. Chitty, 
adds, "it is supposed the several Distrjet Attorneys possess this 
po-..ver. Probably, before exercising it, they would, in general, 
consider it advisable to state the circumstances of the case in
formally to the Court, for the purpose of obtaining its assent, 
tacit or express, to the propriety of the step." (p. 417.) And 
Judge J\IcLean says, it is the undoubted right of the prosecuting 
attorney, before the trial is gone into, under leave of the Court, 
to enter a nolle prosequi on any indictment. 

Although not so declared by any law, it has been regarded as 
proper, that the President of the United States should, at least 
in such public prosecutions as affected the domestic tranquility 
or forei<m relations of the United States, be considered as enti
tled by "' his suggestion to the prosecuting officer to justify their 
abandonmen't. And this upon consiJeration of public policy. 
The President has, it is true, the power to pardon and reprieve; 
but it is not to this source that the practice must be referred. 
He swears to take care that the laws shall be faithfully execu
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ted. And this binds him to assist in their execution, by all the 
modes which he can command. But this power, so to speak of 
it, in the President, in prosecutions where considerations of 
public policy lead him to interfere by suggesting or directing 
their abandonment, is not, and cannot be enlarged, or confound
ed with any right; to interfere with the course of legal proceed
ings: and least of all, to exercise it so, that it will directly or 
indirectly overrule the judgment of a Court; or change the 
place at which the trial of a crime or offence shall be had. And, 
although no one will regard without groat respect any sugges
tion which may come from the President of the United States; 
yet whenever that suggestion is presented in a form in which 
it shall interfere with the exercise of judicial power, except in 
cases of pardon and reprieve, it should not be heeded. It is 
easy to understand why in public prosecutions which involve 
domestic tranquility, or the preservation of foreign relations, 
the opinion of the President of the United States should be po
tentialt if not conclusive, in directing the conduct of the prose
cuting officer. But it is so, because of the respect paid to the 
opinions of one occupying that high position, in relation to mat
ters with which he may be presumed to be intimately acquaint
ed: and, therefore, a prosecuting officer may very properly con
sider that, in the judgment of the President of the United 
States, a guide is furnished him which he may safely and prop
erly follow. But this is pot.because any law of the land so de. 
clares it; for if the prosecuting officer shall feel that his duty 
requires him not to abandon a prosecution, there is no law 
which forces him to do so; nor would the wish of the President 
be heard in opposition to his proceeding. After the prosecuting 
officer had discharged his duty, if conviction followed, the Pre
sident may reprieve or pardon, remit the forfeiture or release 
the penalty. 

The fact that the power of the President to interfere in crim
inal prosecution, is derived from the obligation to see that the 
laws are properly executed; and that in matters which involve 
internal or external tranquility, his experience may well be 
regarded as the safest guide, because in these respects of his 
greater knowledge; shows that, in all cases where there is not 
involved a question either of internal or external quiet, the 
reasons which we have seen for such interference with the func
tions of prosecuting officers wholly cease. Except so far as it 
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may he considered proper, because in all cases respectful and 
safe, to give great weight to the suggestions of the President, I 
doubt the propriety of imposing any higher obligation on the 
prosecuting officer. For, after all, it is but adding to the pre
scribed legal duties of that officer, the obligation to obey the 
directions of the President. Where that direction leads the 
proRecuting officer to abandon a prosecution, it generally com
mends itself to our approbation, because it seems an exercise of 
mercy. Dnt it should be remembered, that a general power, 
derived in the manner we have seen, to interfere with public 
prosecutions and direct their abandonment would, in like man
ner, justify the PresiLlent in requiring the i1rosccuting officer to 
institute and conduct prosecutions, in cases where the judgment 
of that officer -..vould suggctit a contrary course. Such a power 
exfating without the color of law; in derogation of law, so far as 
it would impose on the prosecuting officer a control unknown to 
the law; and by the imposition of that control extinguish his 
responsibility to the law, and substitute therefor a dependence 
on the President; would be in itself so full of mischief, ·and so 
much at -..var with the system of direct responsibility to the 
country, intended to be imposed on all public officers, through 
the laws which define their duties, that it only requires to be 
stated to be fully understood. 

Of this, however, there can be no doubt. The right of the 
President to interfere in criminal cases, and cause the abandon
ment of prosecutions, is exercised only for the purpose of putting 
an end to such prosecution, and discharging the accused. It 
has never been claimed, never exercised, never permitted, for 
the purpose of changing the proceeding; still less for the pur
pose of changing the place of the trial of the accused. So jeal
ous is the law of the U uitcd States in this regard, that, as we 
have seen, it requires the place of trial to have been previously 
ascertained by law. .And no principle is better established than 
that where a right to exercise jurisdiction has attached in one 
place, it excludes jurisdiction in every other place. This prin
ciple, declared in the ca:;e of Bollman and Swartwout, by Chief 
J ustiee :Marshall, has never been questioned. And if a pro
ceeding operating directly to subvert this principle would find 
no favor with a Court, it would have.no better recommendation 
by tending indirectly to accomplish the same result. 

It is well to remember that the unquestioned exercise of 
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any power in the course of time is claimed as a right; and pre
cedents, however mischievous, acquire the force of Ia-ws. That 
which in the hands of one ruler, considered as the source of 
danger, would be regarded as imaginary; in the hands of another, 
operating as a tyranny, is felt to be real. For all the purposes of 
Government, I know not any powers but such as the. law con
fers ; and I know not any administrators of these powers but 
such as the law appoints. 

Convenience; a proper regard for the opinions of those who 
have superior opportunities for oLtaining information; and con
fidence in the judgment of those whose position entitles them 
to it; may well and properly lead one to seek in these guides 
for his conduct or aids to a conclusion. But ~vi th all this, where 
an ofiicer is created by law, and his fonetions are declared by 
law, his ultimate responsibility is to the law. 

It will be seen with what pertinency I am led to the conside
ration of the relations of these oftkers, when in the argument it 
is said that the Attorney of the United States for the State of 
South Carolina, may enter a nolle prosequi ·without lmn-e of the 
Court; but that his discretion in doing so is controlled by the 
Prei;ident. I speak of' the President, because I am bound to 
suppose that the directions said to have Leen given by the Attor
ney-General have the sanction of the President. 

It is true that the Court has no power to command the prose
cuting officer to proceed in a criminal case if he is unwilling so 
to do. It is equally true that when the Court permits an entry 
to be made in its minutes, of a nolle prosequi, it adopts and 
justifies that proceeding. 

If then the Court cannot refuse its leave to the entry of a 
nolle prosequi; it cannot refuse its assent or withhold its justifi
cation to the prosecuting officer, however desirous or even bound 
it may be to do so. That to answer all the purposes for ·which 
a nolle prosequi is intended, it should be entered in the mi.nutes 
of the Court; that it cannot be entered in these minutes with
out the assent of a Judge; would seem to lead to no other con
clusion than that a motion to enter it must be addressed to the 
discretion of the Court. 

In this ca:se I refuse assent to an entry of it. It is not made 
in the exercise of that discretion of the Attorney of the United 
States, which is necessary, if not indispensable with me, as the 
evidence of its propriety. It i:s not made for the purpose either 
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of abandoning a prosecution, for any of the various causes which 
suggest that course-but to prepare the ·way for other proceed
ings-which, in their practical operation, overrule and set aside 
a judgment of the Court. Such a proceeding, operating for 
such purposes, has nothing to recommend it to me, nor can it 
have a place in the minutes of this Court. 

I have thus fairly, and I hope plainly, set forth the grounds 
upon which all of the proceedings in this Court have rested. 
The opinion which I have given as to the true construction of 
the Act of 15th l\Iay, 1820, is the same which was by me made 
known to those who had a right to be informed of it, before this 
case in which it is now expressed, had any existence. ·when in 
Columbia, at the t~rm of the United States Court, I deliYered 
~n opinion upon the general question of the right in Congress 
to declare the slave trade piracy; it was not intended then to 
decide that the Act of the 15th ~lay, 1820, was the exercise of 
that right. It was corn;idered proper not at that time, to sig
nify a difference in the Court as to the construction of the Act. 
But now the necessity does exist, because the question of juris
diction involves that of the nature of the offence, and that in
volves the construction of the Act. I tliink now, as I did then, 
that Congress had the power, but that the power has not been 
exercised by the Act of the 15th l\Iay, 1820. If the slave trade, 
regarding it as a trade, traffic, or business, is to be declared 
piracy, the Act is yet to be passed by Congress. If the power 
to Congress was granted at a time and under circumstances, 
which are so wholly different from the time in which ·we live 
and the circumstances which surround us; as to show that the 
grant of it without restriction was improvident; it is for the 
States by whom the grant of power was made, to resume it or 

require modifications of its exercise. 
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