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AN INTERNATIONAL LAW SYMPOSIUM: PART I
INTRODUCTION

In this volume and the next, the Military Law Review continues
the series of symposia on specialized branches of law of interest to
military lawyers which began with volume 80.

Volume 82 opens with an edited transcript of a panel discussion on
new developments in the law of war which was held at The Judge
Advocate General’s School during the spring of 1978. The panelists
were Professor Telford Taylor, Professor W. Thomas Mallison, and
Major General Walter D. Reed, USAF. They discussed the two re-
cently completed protocols to the four Geneva conventions of 1949.
Explanations for some of the provisions are suggested, and the pos-
sibility and desirability of further changes is considered.

The leading article in this volume is Major Thomas Behuniak’s
paper on legal justifications for United States action during the
Mayaguez incident in 1975. This lengthy article, like the symposium
itself, is in two parts and will be concluded in volume 83.

The Mayaguez incident, in which the Cambodian government
seized a United States merchant vessel, and in which United States
forces took back the vessel and its American crew by force, has al-
ready receded into history in the minds of many. This fact makes all
the more necessary the publication of an article like that of Major
Behuniak, so that the precedential value of the action may not be
lost. After all, it is from events such as this one, as well as full-scale
wars, that diplomatic conferences such as that discussed by the law
of war panel receive their impetus.

The last article in volume 82 deals with a topic which admittedly
is historical. It is important that a reference tool such as the Mili-
tary Law Review have depth as well as breadth. Legal history is all
too often slighted by the busy practitioner immersed in dealing with
practical day-to-day problems. Yet legal history is the foundation
upon which law develops. This is perhaps especially true of interna-
tional law.



MILITARY LAW REVIEW [VOL. 82

Captain George Coil has produced an article which examines the
practices and attitudes of British and American commanders during
the American Revolution toward subordinates who committed of-
fenses against prisoners and civilians. He concludes that the prac-
tice of treating such offenses as crimes was well developed by that
time.

Volume 82 concludes with a review of Professor Michael Walzer’s
book Just and Unjust Wars by Major Norman Cooper and Major
James Burger. They examine the book from their positions, re-
spectively, as defense counsel in the My Lai cases, and as an inter-
national lawyer interested particularly in the law of war. Both re-
viewers find much of interest in the book.

This symposium will continue in volume 83, with the transcript of
a lecture by Professor John Hazard, the second part of Major Be-
huniak’s article, and other writings on international law.

PERCIVAL D. PARK
Major, JAGC
Editor, Military Law Review



LAW OF WAR PANEL:
DIRECTIONS IN THE DEVELOPMENT
OF THE LAW OF WAR

On 6 April 1978, a panel of three experts on the law of
war was convened at The Judge Advocate General’s School,
U.S. Army, Charlottesville, Virginia. Discussing new de-
velopments in this area of law were Professor Telford
Taylor of Yeshiva University and Harvard Law School;
Professor W. Thomas Mallison of George Washington Uni-
versity; and Major General Walter D. Reed, Judge Advo-
cate General of the U.S. Air Force. Their dialogue provides
many insights into the development of the new Geneva

Protocols.
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Questions by Audience

Final Remarks Major General Reed
Final Remarks Professor Mallison
Final Remarks Professor Taylor
Summation Major Burger

I. INTRODUCTORY REMARKS: COLONEL BARNEY
L. BRANNEN, COMMANDMANT

I welcome all of you to the school, our own students and our staff
and faculty, and our distinguished University of Virginia colleagues,
and those students who are here for other classes but are willing to
come in and hear this panel. It is very definitely a high point in our
school’s calendar for this year.

Our panel today will examine Directions In the Development of
the Law of War and its impact on military operations and planning.
Our focus upon directions and developments at this time is particu-
larly appropriate since the rules of armed conflict are presently un-
dergoing their first comprehensive adjustments since the advent of
the 1949 Geneva Conventions. | say “adjustments” because this up-
date and expansion of the law of armed conflict in the form of the
protocols additional to the 1949 Geneva Conventions, recently
adopted at the diplomatic conference in Geneva, is an attempt by
nations to bring legal regulation into line with modern conditions of
warfare. The job has been most complex, ranging from proposed
norms applicable, on the one hand, to the highest plane of techno-
logical struggle, including, for example, environmental warfare, to
the norms, on the other hand, applicable to the hard issues of guer-
rilla warfare.

Our panelists are eminently qualified to survey the situation and
assess the direction of the developments in the law of war for the
future. General Reed, Professor Mallison, and Professor Taylor are
highly respected, critical authorities on the law of armed conflict
and upon the relationship and practice between legal expectations
and state practice during armed conflict.

4



19781 LAW OF WAR PANEL

Major Jim Burger, who is our Chief of International Law Divi-
sion, will more particularly introduce the panelists and describe for
you the procedural rules applicable to this discussion.

11. INTRODUCTION OF THE PANELISTS
AND PROCEDURES TO BE FOLLOWED:
MAJOR JAMES A. BURGER, CHIEF,
INTERNATIONAL LAW DIVISION, TJIAGSA,
AND MODERATOR OF THE PANEL

Thank you, Colonel Brannen, | join with you in welcoming our
students, the members of our faculty and staff, and the many dis-
tinguished guests who are with us here today. | want to add that it
is particularly pleasing to the members of the International Law
Division that now, as this academic year for the advanced class
draws near to an end, and as we have spent so much time during
this past year discussing the laws of armed conflict, that we are
able, at this point, to look toward the future and try to discern in
what directions these rules of armed conflict will take us.

I am very pleased that we have such a distinguished panel here
with us today, and I will just spend a few minutes introducing them.
What | will say is only a summary of a few of the many accom-
plishments and contributions that they have made during their
careers, especially to the law of armed conflict.

Sitting in the center of the panel is Major General Walter D.
Reed, the Judge Advocate General of the United States Air Force.
General Reed entered the Army Air Corps in 1943, was trained in
aviation, and was assigned to the B-29 Bombardment Group in Sol-
ina, Kansas. After the war, he was released from duty and entered
Drake University where he received his law degree. He was re-
called to active duty during the Korean Conflict, and then served as
SJA with the 18th Fighter Bomber Wing. His career with the Air
Force since that time has developed his special expertise in the area
of international law. Early in his career he assisted in the formula-
tion of implementing procedure to the international agreement es-
tablishing the long-range proving ground. He served with USAFE,
in Europe, and was there involved in the negotiation of implement-
ing arrangements for NATO bases in Italy and Turkey. He attended
the Hague Academy of International Law and received a Master of

5
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Laws degree in Aerospace Law from McGill University in Canada.
He served afterwards as legal advisor to the U.S. ambassador in
Thailand, and as Chief of the International Law Division for the
Judge Advocate General of the U.S. Air Force. He served as a
member of the U.S. delegation to the diplomatic conference on the
Reaffirmation and Development of the Law of Armed Conflict, and
was vice-chairman of the U.S. delegation during the final session
ending in June of 1977. He was appointed Judge Advocate General
of the U.S. Air Force in October of 1977. General Reed has written
extensively on air and space law and on the law of armed conflict.
He has been Chairman of the American Bar Association Committee
on Lawyers in the Armed Forces, and is a member of the Advisory
Counsel to the International Law Section of the American Bar As-
sociation.

Seated to General Reed’s left is Professor Telford Taylor, who
teaches at the Benjamin Cardozo School of Law of Yeshiva Univer-
sity, and is presently a Visiting Professor at Harvard Law School.
After graduating from Harvard Law School in 1932, Professor
Taylor was admitted to the District of Columbia and New York
bars. He served in a number of different capacities prior to World
War 11: as Assistant Solicitor with the Department of Interior, as
Senior Attorney for the Department of Agriculture, Associate
Counsel with the Interstate Commerce Commission, Special Assist-
ant to the Attorney General, and then as General Counsel with the
Federal Commerce Commission. Then, from 1942 to 1949, Professor
Taylor, now Brigadier General Taylor, served with the Judge Advo-
cate General Corps of the United States Army. He became deeply
involved with the prosecution of War Crimes Trials following World
War 11,serving as Associate Prosecution Counsel of major Nazi war
criminals before the International Military Tribunal at Nurnberg,
and as Chief Prosecutor for the United States under the charge of
the International Military Tribunal. He also acted as Chief Counsel
for war crimes during the subsequent proceedings conducted by the
United States. Since that time, Professor Taylor has not ceased his
involvement in the law of armed conflict. He has written exten-
sively about his experiences at Nurnberg. He has been active in
commenting on the use of military force by the United States in
Vietnam, and, most recently, has published a book on his experience
in filing of briefs on behalf of immigration applications in the Soviet
Union. He was able to do this because of his professional contacts
during the Nurnberg period with the now Soviet Prosecutor
General.

6
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To General Reed’s right is Professor W. Thomas Mallison, who is
Director of the International and Comparative Law Program at
George Washington University Law Center. Professor Mallison
served with the United States Navy during World War II. After
working for a time in private practice, Professor Mallison entered
the teaching field, teaching at Ohio State University College of
Law, at Yale University Law School, [from which) he holds a JSD
degree, and at George Washington University. He has twice held
the Charles H. Stocken Chair of International Law at the U.S.
Naval War College, and has worked for the U.S. Atomic Energy
Commission as Chief of the Asian-African Branch and as chief
negotiator of various atomic Atoms for Peace agreements, including
the United States-Japan Comprehensive Atomic Energy Agreement
of 1958. Professor Mallison has also written extensively, on, just to
cite a few topics, the status of irregular combatants, naval blockade,
and the subject of international terrorism. He also attended, as an
observer, the diplomatic convention on the Reaffirmation and De-
velopment of Humanitarian Law of Armed Conflict. | might men-
tion that we are honored to have with us, in the audience today,
Mrs. Sally Mallison, who is a research associate at George Washing-
ton University, and has published on her own, and with her hus-
band, [on] a number of international law and law of war topics.

All our panelists are eminently qualified, and with this introduc-
tion, | would just like to quickly move now to the procedures that
we will follow this morning. We have approximately two hours, and
to allow as much interchange as possible among the panelists, and
also audience participation, we are placing the discussion on a strict
time schedule. | would ask each panelist to make a short presenta-
tion on the directions of [the law of] armed conflict for about ten to
fifteen minutes. Then we will allow the other two panelists to com-
ment upon, if they choose, what the panelist giving the presentation
has said. We will start with General Reed, followed by Professor
Taylor, and then Professor Mallison. This should take us about an
hour and fifteen minutes, and then we’ll have a half hour for ques-
tions by our audience, and we will finish up the morning [with] final
comments and remarks by our three panelists. Our objective is to
look into the directions and the development of the law of armed
conflict, where we have been, and where we might be going in the
future.

General Reed, | will now ask you to lead off our presentation.
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111. FIRST PRESENTATION: MAJOR GENERAL
WALTER D. REED,
JUDGE ADVOCATE GENERAL, U.SAIR FORCE

Colonel Brannen, Major Burger, ladies and gentlemen. It’s a
pleasure for me to be here and participate in this panel. It’s proba-
bly fitting that I lead off because, in general, | think the practice is
that the military forces move out and engage in an operation, and
then the professors come along and tell us what we did wrong— even
if we won.

It is often said that military personnel, during peacetime, plan
and prepare for the war that they just finished, and maybe that’s
true as well for those who engage in attempting to develop laws
applicable to armed conflict. I’m not so sure that that isn’t good,
because what we are dealing with is an effort to protect civilians,
prisoners of war, the sick and wounded, and other innocent victims
from unnecessary suffering and violence, and, at the same time, as-
sure fundamental human rights for all participants. If that’s what
we are trying to do, then whether or not we are looking at what
happened in the past, or trying to prepare rules for application in
the future, I think we are still looking to the same objective.

It’s true that World War II, the Korean War, and the Vietnam
Conflict had a definite impact on the current developments in the
law of armed conflict. One area which has, as a result, received par-
ticular emphasis is the applicability of the law of armed conflict to
aerial operations. An important recent development in this area was
the Air Force’s publication, a little over a year ago, of Air Force
Pamphlet 110-31.* | think it is one of the first major publications
that relates to the law of aerial warfare. But of course the most
important development in recent times is the Diplomatic Conference
on Humanitarian Law Applicable to Armed Conflict, which con-
cluded in June of last year. It’s with some trepidation that | even
bring it up with such eminent experts as Wally Solf and Jim Miles,
who have worked [on] this problem more extensively and more re-
cently than | have.

This conference was divided into several committees. one of which

1U.8. Dep’t of the Air Force, Pamphlet No. 110-31, International Law— The
Conduct of Armed Conflict and Air Operations (1976).
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dealt both with methods of warfare and protection for civilians.
There is definite overlap between those topics. You can’t talk about
protection for civilians and the civilian population without talking
about methods and means of warfare, and, by the same token, it’s
difficult to talk about methods and means without at least touching
on the problem of protection for the civilian population.

The roots of this conference began several years ago, back in 1965
or before, and the actual preparatory work began in 1971. Well, if
you recall, in 1971 we were in the middle of the Vietnam war, and
we had to look very carefully at the objectives of the United States
with respect to participation in the conference. It would have been
very easy for the conference to become a sounding board to discuss,
solely, the United States’ activities in Vietnam and, in fact, there
was some effort in that direction.

We entered the conference with a couple of objectives. One was to
improve the implementation of and compliance with the law of war
as it existed. We were specifically concerned about treatment of
prisoners of war and about the appointment of protecting powers.
Our second objective was to be practical, to have rules that could be
applied in actual combat situations. We didn’t want just idealistic
rules which sounded good and satisfied a lot of people, but which
were worthless in practical situations.

So, with those objectives, we entered the preliminary discussions
back in 1971, and participated in the diplomatic conference which
convened in 1974. Four sessions later, in 1977, the conference con-
cluded with the adoption of the Final Act and two proposed Pro-
tocols, one dealing with international conflicts and a second dealing
with noninternational conflicts. I will talk only about the Protocol on
international conflicts and, more particularly, about the provisions
relating to protection of civilians and the application of PW status to
all members of the armed forces, including guerrillas and irregular
combatants.

At the outset of the conference, there were a lot of problems we
knew we were going to have to address: the problem of prisoner of
war status for guerrillas, the problem of adequate protection of
civilians with respect to aerial bombardment, and, in that regard,
the meaning of “indiscriminate” attacks with respect to aerial bom-
bardment or bombardment from naval vessels or long-range artil-
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lery. There were also some new problems that we didn’t anticipate,
and that’s always a challenge. There were special interest groups
who wanted to secure special protection for such things as oil re-
fineries and oil fields. It is very popular to talk about protection of
the natural environment, and this conference was no exception, so it
was proposed that we do nothing in warfare that would harm the
environment. There were also countries with high dams who wanted
some protection for them, and those with nuclear generating plants
wanted protection for those. All of these were new problems that
had to be addressed. Some of them, we thought, were rather im-
practical. | don’t know how, in modern warfare, we could provide
special protection for oil refineries, fields, and pipelines, when they
form the very heart of a modern military machine and are essential
to carry out military operations.

Our problems were particularly difficult because when you com-
bine humanitarian limitations on combat operations with protection
for the civilian population in a single committee you often have op-
posed interests, and you have to find a balance between them. So
dealing with both the Hague Regulations and the Geneva Conven-
tions and combining them into a single discussion proved to be very
difficult.

We did accomplish a good bit, and the overall results are very
satisfying. | think the main accomplishment of our committee was
that we were able to agree upon a standard that could be applied, a
standard that was written down, that could be used for training
purposes, and at least formed a common point of departure. | don’t
want to suggest that all of the ambiguities were eliminated. There
are still a lot of problems, but at least there was substantial agree-
ment on some of these very difficult problems, and | think the area
of concurrence is such that these proposed agreements will prove a
sound basis for settling disputes that may arise in future conflict.

As | said, the conference was one for reaffirmation and the de-
velopment of law, and, in our view, there is not much in those Pro-
tocols that represents new rules. There are a few things, but at
least this committee started out with reaffirmation of the existing
rules in the Hague Regulations regarding unnecessary suffering and
that the methods and means of warfare are not unlimited.

Then we took up an article on perfidy as a reaffirmation and de-

10
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velopment of the old Hague Regulation on prohibition of treachery.
I think this was an important development because it related
treachery or perfidy to international obligations. When you claim
protections under international law which you are not entitled to,
then perfidy may well be in existence for which punishment can take
place. The most significant thing about the article, | think, is the
inclusion of illustrative examples. The most important of these
states that the feigning of civilian or noncombatant status while en-
gaged in combat is an act of perfidy.

There is clarification on what constitutes a noncombatant, and
when an individual is out of the fight. When you’re in the hands of
the enemy, you are already noncombatant and entitled to protec-
tion.

There is also guidance regarding what to do with people who are
under your control, as prisoners, when you can no longer provide
for their protection or take them with you back to prisoner of war
camps. A paragraph in this article specifically covers it: you release
them. There shouldn’t have been any doubt of that, but there were
those who claimed that under the 1949 Conventions you had no
choice but to attack these prisoners, since you would be in violation
if you abandoned them.

One of the articles that was particularly interesting to me was the
article on protection for descending airmen. We had always claimed
that the customary law provided such protection, but in the Confer-
ence we found this wasn’t necessarily so. There were those who
claimed that descending airmen were subject to attack, especially if
they were landing in friendly territory. It was a little difficult for us
to understand how their protection would be tied to where they
were going to land, but there were those, particularly some Middle
Eastern countries, who felt that where the battle lines were suffi-
ciently closely drawn people descending in parachutes could maneu-
ver their vehicles so that they could avoid capture and should
therefore be subject to attack. The Protocol, however, reaffirms our
view that descending airmen are always protected.

Another important achievement of the Conference dealt with pro-
tection of the civilian population, and recognition of the customary
immunity that civilians have if they do not engage in acts of conflict
or combatant activities. It codified several of the rules, the most

11
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important being the rule of proportionality. You know, words can be
discredited, and at the conference the word “proportionality” was
felt to be discredited. The reason it was discredited was because, in
testimony before a congressional committee, the Department of
Defense General Counsel said that everything the United States
forces did in Vietnam was in full compliance with the rule of propor-
tionality. There were those at the Conference who said if that’s
true, then we don’tneed a rule of proportionality. So we had to find
a new word, and you’ll find in Article 57 of the Protocol a descrip-
tion of the rule of proportionality in terms of “excessive damage in
relation to the concrete and definite military advantages to be
gained.” | think it’s essentially the same rule, but the word itself
was discredited.

Another area that was discussed, and, | think, clarified, is in Ar-
ticle 59, on open cities, or what are termed “demilitarized zones”.
There was some confusion under Article 25 of the Hague Regula-
tions as to what constitutes an “open city” and whether or not aerial
operations could attack a city, even though military objectives were
there, if there were no defenses for that city. | think the historical
research will definitely show that that is permissible. Nonetheless,
there was considerable confusion, so Article 25 was clarified to re-
quire that an “open city” be subject to occupation by enemy forces
without resistance.

One other area of interest was the human rights article. We
thought that we had effectively neutralized the Russians’ and Com-
munists’ reservation to Article 85 of the Third Convention, because
under Article 75 of the Protocol everybody was entitled to at least
the traditional guarantees and minimum standards of humane
treatment. At the final session, however, and after the Russians
had agreed to all these provisions, they got up and said:

As the Soviet delegation understands Article [75], its
effects do not extend to war criminals and spies. National
legislation should apply to this category of persons, and
they should not enjoy international protection. We should
like to recall, in this connection, the reservation which
the Soviet Union made to Article 85 of the 1949 Conven-
tion on the treatment of prisoners of war.2

2Diplomatic Conference on the Reaffirmation and Development of International
Humanitarian Law Applicable in Armed Conflicts, Summary Records of Plenary
Meetings, Doc. No. CDDH/SR. 43/A20 (1977).
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In effect, they reserved everything they had before, not-
withstanding all the nice words and articles we had in this Protocol.
It was a great disappointment to use because we thought we had
successfully managed an “end run” around the Russians’ reserva-
tion.

Major Burger: Now we will have comments by Professor Taylor
and then Professor Mallison.

A. COMMENT BY PROFESSOR TAYLOR

Before undertaking to comment, | think that in candor, I must
disavow qualifications which Major Burger innocently but errone-
ously conferred on me. | have never, at any time, served in the
Judge Advocate General’s Corps. No doubt if | had, | would be able
to make a much better presentation than I’m probably going to
make, but the fact is that my war-time assignments were exclu-
sively in the field of intelligence, and at no time have | had the
experience of Judge Advocate General service. So, with that dis-
claimer, may | say that | have very little quarrel, if it is up to pro-
fessors to point out errors made by generals, | have very little
quarrel with anything that General Reed has said this morning.
He’s given us a very lucid synopsis of the 1977 Protocols, and |
guess whatever questions | have are not so much directed to what
he said, but to the document he is actually talking about.

The one question, which | think, at this point, that | would like to
put to him, concerns a matter that he adverted [to] concerning hors
de combat as applied to aircraft and descending parachutists from
distressed aircraft, which is covered in Article 42, with a categorical
rule, that no person parachuting from an aircraft in distress should
be made the object of attack during his descent. | quite agree with
all General Reed said about necessity for realism in these matters
and consequently | find myself coming out on what might be called
the “hard-boiled” side of the question. | am afraid that I’'m quite
dubious about the realism of the proposed rule. In discussing it this
morning, General Reed talked about the objections from certain
Middle Eastern countries which, apparently, concerned the situa-
tion where a parachutist is close enough to the lines, so that by
maneuvering the parachute, he might be able to descend into
friendly rather than enemy territory. I don’t really think that’sthe
focus of the problem.

13
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The focus of the problem, it seems to me, is a situation such as the
German Lufwaffe confronted in the Battle of Britain, where the
bulk of the combat was over Britain, and where the point of the
whole effort was to knock out the RAF, and where that depended
largely upon diminishing, if not destroying, the Royal Air Force
fighter command, and where, in a great many cases, if the de-
scending aviator was spared, within a matter of two or three hours,
he would be back up in his plane shooting down Luftwaffe aircraft.
The same thing, in another dimension, occurred over the Eastern
Front later on. | would like to put to General Reed whether, given a
situation like that, where the re-emergence of pilots who have
bailed out as active combatants is a reality, and a very important
factor in the course of the battle, whether it is realistic to expect
that the rule will be observed. Contrary to what he said, | think it
makes a great deal of difference whether the descending aviators
are landing in friendly territory or in hostile territory, and | query
whether, confronted with a situation like the one I’ve described,
whether that rule will, in practice, prove a practical one. | will save
the rest of my comments or questions until my own presentation.

Major Burger: Professor Mallison.

B. COMMENT BY PROFESSOR MALLISON

| certainly want to, very briefly, re-emphasize the crucial impor-
tance of one of General Reed’s major points on realism.

The hard fact is, no matter how much professors or anyone else
may argue to the contrary, that rules of law that are a frank com-
promise between humanity and military necessity, and laws which
can be enforced in combat situations are much more effective in pro-
tecting human values than those which are based upon the principle
of humanitarianism alone and which cannot be enforced in combat
situations.

Major Burger: We will now have the second presentation. Profes-
sor Taylor.
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IV. SECOND PRESENTATION: PROFESSOR
TELFORD TAYLOR, PROFESSOR OF LAW AT THE
BENJAMIN CARDOZO SCHOOL OF LAW OF
YESHIVA UNIVERSITY, NOW VISITING
PROFESSOR AT HARVARD LAW SCHOOL

Now, I’m afraid that, after General Reed’s presentation, mine is
going to sound pretty diffuse. He has focused on the 1977 Protocols.
I would like, if time permits, to do basically two things. One is to
make a few comments and queries about both Air Force Pamphlet
110-31and the Geneva Protocols, focusing on matters that lie in the
dimension of aerial warfare primarily, and then if there is any time
left, which | am beginning to doubt, to make some comments about
enforcement problems. If there isn’t time, | will hope to say some-
thing about that when we come to questions.

Now, as to Air Force Pamphlet 110-31, I’d like to say, at the
outset, that | think it is a remarkable and valuable document. The
literature and codification in this field has previously been much
scantier on the air side than on the ground side, and to have a com-
prehensive document of this kind with footnotes and references is, |
think, a great contribution to clarity in this area. Outside of the
particulars here, and, of course, many of the particulars are dupli-
cated in the 1977 Protocols, | think my main criticism is in the use of
history as illustration of the rules here. | have the feeling that there
either should have been a great deal more, or a good deal less of it,
than what we actually find in the document. | say that with full
awareness that to put in a document, an official document like this,
analyses of past operations by the United States or its allies, which
might come to a critical conclusion, is an undertaking which is un-
welcome and may indeed be unwise. At the same time, it seems to
me that in parts of this, and I’mreferring specifically to the discus-
sion of World War II and Vietnam, pages 5-4 and 5-7, that the
draft is both overly bland and considerably misleading in compari-
sons drawn between ourselves, our allies, and the enemy. After a
rehearsal of the events concerning the bombing of London and Ber-
lin, we find the statement

As a result of the bombing, some major cities in Europe
and Asia were substantially destroyed, including tradi-
tional military targets in areas of civilian housing and ac-
tivity. The allies did not regard civilian populations and
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their housing as proper military targets, and generally
preferred to seek to destroy only the military aspects of
the cities. . . .

Well, with some reservations, | would accept that as not too inaccu-
rate a description of American bombing practices during World War
11, but I find it impossible to recognize anything sufficiently re-
sembling British heavy night-time bombing policies, practices, and
intentions in World War 11. | think we know, in fact, that the inten-
tions were, in many cases, to regard the civilian population of cities
as a major objective.

Then we come, with the development of atomic weapons, to this:
“The United States regarded two entire cities as appropriate
targets and destroyed large portions of two Japanese cities on which
atomic weapons were dropped. The U.S. justified the use of the
weapons on the basis that the two cities destroyed were involved in
war production . .. .” Well, of course, if that’s a sufficient reason,
most cities were involved in war production, and it rather belies all
that goes before about restraints that we were supposed to be
showing. Now, of course, when we come to nuclear weapons, we’re
in another and very deep field, but I’ve always understood that the
real justification, whether one accepts it as sufficient, or not, for the
nuclear bomb drops, was not the immediate effect on those two par-
ticular cities, but the in terrorem effect on the Japanese govern-
ment and the expectation of using this as a lever to produce peace
negotiations more rapidly and more suitably from our standpoints.

Then finally, in this section, “The general pattern,’”” and that’s
referring back to the restraint shown by the American Air Force,
we are told that it was modified somewhat in the air war over Japan
because of problems unique to the Pacific, including the highly dis-
persed nature of Japanese war industry. Well, again, if that is a
description of the great raid on Tokyo, with the result in that city
and the loss of life, it seems to me the description of it is so bland as
to be misleading and unsatisfactory.

One comment on a later part: there is a very brief reference in
this to Vietnam. It would seem to me, since it was the most recent,
and, perhaps, the sort of operation most likely to occur in other
areas, of course, in varied forms, that it would have been wise to
pay much more attention to it. Since there are many officers still
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serving who were there, the problems are not yet dated. It says
that, “There was little dispute in either Vietnam or Korea over
which objectives could properly be attacked. Instead, controversy
centered on whether those objectives were being attacked. That as
a description of the situation in North Vietnam seems to be accurate
enough, but, certainly, highly inaccurate as a description of the air-
craft operations in South Vietnam. Without attempting any conclu-
sions as to whether the conduct of operations in South Vietnam was,
or was not, permissible, it certainly has been highly controversial;
many substantial criticisms have been leveled.

Now, on that score, just one more word, and now I’d like to go to
the Protocols, rather than the Air Force manual. | refer to the defi-
nition of “indiscriminate” in Article 51, paragraphs 4 and 5. | do not,
now, mean to be critical of the definition itself, it’s an exceedingly
difficult thing to tackle, and I’m far from saying that I, or anyone |
know, could have come up with a better resolution of this. On the
other hand, by necessity, these standards are phrased very gener-
ally, and in that sense General Reed is right; they can be used for
indoctrination and applied, but the question is, given actual situa-
tions, how do you construe them? Let me take as an example the
so-called Christmas bombing of Hanoi in 1972, which, for various
reasons, irrelevant at the moment, | was privileged to view from
Hanoi as part of the target area. One definition of an indiscriminate
attack is to use those means which employ a method or means of
combat which cannot be directed at any specific military objective.
Well, take a B-52 dropping bombs from heights into the 30,000’sand
the area which a bomb load from a flight of B-52’s covers. That may
possibly be directed accurately at certain very large military objec-
tives, but of course it can’t be contended that this is precision
bombing if one is talking about smaller targets. Does that mean that
the use of B-52’s in close proximity to Hanoi violated this? Or to
take another standard later, any attack which may be expected to
cause incidental loss of civilian life, injuries to civilians, etc., which
would be excessive in relation to the concrete and direct military
advantage anticipated. This, | take it, is the standard of “propor-
tionality,” and | agree with General Reed that, although some may
have been satisfied, there wasn’t much change in the meaning of
that.

However that may be, I’m sure most of you know that a couple of
years ago Hamilton DeSaussure and Robert Glasser wrote a consid-
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erable piece on this problem in which they concluded that it was
unlawful because the motivation was wrong. That is to say, the ob-
ject was not a military one, but a political one, forcing the North
Vietnamese back to the conference table. | should say, at the out-
set, that | heartily disagree with the view taken in the DeSaussure
article, in that most war does have political objectives, and | see
nothing which warrants their view of it. However, the reply to it by
Thornton Miles seems to me to miss the point I'm try to make,
which is that when one comes to proportionality, and these stand-
ards here, conclusions can very easily differ about whether these
standards are met in a situation such as I’ve described in December
1972. The bombing was largely accomplished by means which are
inherently imprecise in close proximity to a city.

Now, | think I will just take two minutes more, to say very
briefly the core of what | planned to say about enforcement prob-
lems, which are a bit separate. Without going into any detail, it
seems to me, looking at the course of events in civil law at the pres-
ent time, and the occasions in which war crimes trials have been
used as a primary means of imposing sanctions on violations of laws
of war, that that record of over a century now has to be looked on as
a pretty poor one. By the nature of things, these trials take place
either when one has captured enemy personnel, maybe in the course
of combat, maybe, as with Germany, when you’ve totally occupied
and overrun a country and pick up whomever you please, or they
are trials of one’s own troops. Both of these lend themselves to
great difficulty in unfair application. If it’s the former, the cry is
that this is victory’sjustice; if it’s the latter, we encounter many of
the same problems that you have with self-policing of a police force
against police brutality, and that kind of thing. The esprit de corps
that military or police service rightly engenders puts great obsta-
cles in the way of effective enforcement through trials.

Now, I’m not saying that they are without value, but they are
chiefly of symbolic value, and they are only of symbolic value if the
symbols turn out the right way. If we look, in fact, at the efforts to
apply sanctions in the case of the My Lai massacre, that seems to be
a case where the symbol turned out the wrong way. Efforts to apply
sanctions generally proved ineffective and distressingly so. For that
reason, | have come to the conclusion that, if we are to talk seri-
ously about observance of the laws of war, then it must be primarily
a matter of discipline and training, that they will not be observed
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unless the troops can be made to see that, essentially, it is advan-
tageous to follow these rules, and in many situations that is difficult
to perceive.

| should add just one other thought. A great deal of education
from books and lectures, [made available] a considerable time in ad-
vance of entering the field of operations, is very easily forgotten
under the stress of the actualities of combat. Therefore, once again,
the indoctrination and the emphasis on these things cannot be solely
a rear-area matter. It must be a forward matter also, otherwise the
lessons which were learned earlier very rapidly peter out.

Major Burger: Thank you. There now may be comments by Pro-
fessor Mallision and General Reed.

A. COMMENT BY PROFESSOR MALLISON

I would like to comment briefly that, as lawyers, we have a par-
ticular obligation. If we are going to serve our clients, and in the
case of most of us who are still in uniform, our military command-
ers, we have to look at the practical results of some of the practices
that have been referred to. Civilian populations being objects of
massive aerial bombardment in a situation which has existed in
World War II in both Europe and the Far East, again in the Viet-
nam war, and, most recently, and indeed on a continuing basis, in
the Middle East. The result has always been uniform. That is, to
increase the loyalty of the surviving civilian objects of attack to the
existing governmental structure or other authority, perhaps a pub-
lic body, under which they are operating. If you have any doubts as
to the reality of massive aerial bombardment of civilians as rein-
forcing civilian loyalty, look at the .8, Strategic Bombing Surveys
for Europe and the Pacific, which emphasize the fact situation there
very clearly. In addition, looking at it from the standpoint of mili-
tary necessity, the existence of precision guided munitions wipes
out any possiblility of a military necessity argument in favor of mas-
sive bombardment of civilians. The existence of the PGM’s was in-
deed what made it possible to have the substantially improved pro-
tection of civilians in Protocol I which has been referred to. The
developed countries have lost any military necessity argument in
view of the existence of PGM’s, whereas the underdeveloped coun-
tries, who tend to think of themselves as the bombees rather than
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the bombers, were very gracious about giving up the right of their
civilian populations to be bombed from the air.

B. COMMENT BY MAJOR GENERAL REED

I didn’t realize that we had a “bombee” or a recipient of the B-52
attack on Hanoi with us today.

First, let me say that there can always be questions about the
scope of an attack and what is required to assure target destruction,
neutralization, or capture. That is always a problem when you’re
engaged in conflict: how much force is required to assure destruc-
tion, while at the same time complying with your obligation to
minimize incidental losses and incidental damages? It’sthe plague of
a commander and an operations officer, always. With respect to the
bombing of Hanoi, | would say that there were specific military ob-
jectives that were the object of attack, in all cases. Certainly the
main objective was to force the enemy to the conference table,
which is the ultimate objective in any hostility. The immediate mili-
tary objective, however, was to reduce military stores and the abil-
ity of the enemy to resupply those stores through attacks on com-
munications, lines of communication, transport, and other military
objectives which are essential for the enemy to engage in and carry
on military operations.

So | would defend the Christmas bombing and the B-52 attacks
on Hanoi as being consistent with the definition of military objec-
tives and consistent with the prohibition on indiscriminate attack as
defined in the Protocol.

Regarding the criticism of the Air Force pamphlet, | recognize
that there are problems. Any time you attempt to write an official
government publication you will find that there must be com-
promises. The first problem we had in the publication of this one
was obtaining permission to even write it, which took several years.
Certainly those of us who are involved in this subject should also
recognize that when you attempt to take the present law and try to
justify conduct that occurred 25 or 30 years ago, attitudes towards
human rights and the weapons involved have all changed a great
deal since that time.
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So, I accept the criticism of the pamphlet, | don’tthink it detracts
from its usefulness, and | appreciate the generosity of the comment
that he was not disagreeing with the technical accuracy of some of
the sentences, but questions whether or not they are useful in the
context.

Thank you.

Major Burger: Professor Mallison, your presentation.

V. THIRD PRESENTATION: PROFESSOR W.
THOMAS MALLISON, DIRECTOR OF THE
INTERNATIONAL AND COMPARATIVE LAW
PROGRAM AT GEORGE WASHINGTON
UNIVERSITY LAW CENTER

Colonel Brannen, Major Burger, ladies and gentlemen, it is a par-
ticular pleasure for me, a former Navy line officer, to be with such a
distinguished panel here at this fine institution. My comments will
deal with the applications of two of our four Geneva Conventions of
1949: the POW and Civilian Conventions.

The international humanitarian law status of irregular combatants
is a crucial aspect of the Third Convention concerning POW’s, as
clarified and refined by the First Protocol of 1977; and the status of
Israeli settlements in occupied territory under international law,
my other topic, is a practical application of some of the specifics of
the Geneva Convention for the Protection of Civilian Persons in
Time of War.

Turning first to irregulars, | think we ought to bear in mind the
points of reciprocity and mutuality as sanctions making it very
necessary, if those sanctions are going to operate, to bring all com-
batants who act for a public purpose within the ambit of the law.?
We must make it important to such irregular combatants to adhere
to the laws and customs of war to insure their own status as com-

3 A more comprehensive analysis of the law applicable to irregulars is in W. T.
Mallison and Sally V. Mallison, The Juridicial Status o Irregular Combatants
Under the International Humanitarian Law of Armed Conflict, 9 Case W. Res. J.
Int’l. L. 39 (1977).
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batants and as POW’s. The four criteria with which we are familiar
were first enunciated at the Brussels Conference in 1874. As we all
know, reliable historians tell us that the Prussians won the
Franco-Prussian war, but they certainly lost the Brussels declara-
tion that laid down four criteria for irregulars but also rejected the
Prussian government’s argument that irregulars must be under
state or government control. These well-known criteria are, of
course, military command, fixed distinctive badge, open arms, and,
most important, adherence to the laws and customs of war. These
are the same requirements repeated in the Hague Convention No.
IV, Article 1of the Annexed Regulations, a multilateral convention
still in force.

The Nazi and the Japanese militarists’ practices in the Second
World War showed that more needed to be done to protect irregu-
lars, so we have the Geneva Conventions of 1949 including, par-
ticularly, Article 4A(2) of the POW Convention. This article extends
POW status to irregulars, described as “organized resistance
movements,”” which meet the specified four requirements of Brus-
sels and Hague, and which operate either in or outside their own
territory, even if this territory is occupied. The introductory word-
ing to the article adds two implicit criteria to the four traditional
ones. The first is, “being organized.” Certainly being organized is
essential to facilitate compliance with the four substantive require-
ments of Article 4A(2). The other introductory wording, “belonging
to a party to the conflict,”” does not refer to being under state con-
trol. This argument was rejected at Brussels, and of course, the
Brussels Declaration, although unratified, was accepted as custom-
ary law and written into the Hague Convention where the matter of
state control wasn’t even raised. This is a codification of the cus-
tomary law in the Second World War, allowing the organized resis-
tance movement itself to be a party to the conflict, based upon the
model of Marshal Tito’s partisans. As you know, from the history of
that period, these partisans were not created by any government;
indeed, following the successful conclusion of the war, the irregulars
created the present Yugoslavian state and government.

Let’s just look very briefly at the importance of the four tradi-
tional criteria. Being under responsible command, of course, goes
back to the crucial matter of complying with the laws of war.
Wearing a fixed distinctive sign, for the irregular, is analogous to
the uniform of the regular. Carrying arms openly is a crucial matter
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to distinguish between combatants and civilians. The I.C.R.C.
Commentary states that this requirement simply means that the
enemy must be able to recognize partisans as combatants and not as
civilians. Complying with the laws and customs of war is the most
crucial of the requirements and prevents the degeneration of hos-
tilities to a pathological destruction of human and material values
without regard to any rational political or military purpose. In
Vietnam, the U.S. Army, in MACV Directive 381-46, went beyond
the requirements of Article 4A(2) of the POW Convention and clas-
sified captured personnel as entitled to POW status even thought
they did not meet the requirements of Article 4A(2).

It was a very clear view at Geneva, in the formulation of the 1977
Protocols that more had to be done to bring irregulars into the sys-
tem. Article 43 of Protocol | deals with the rights and status of
armed forces and spells out an entitlement to POW status in a broad
conception which is specifically not limited to state parties. Article
44 is an attempt to bring more irregulars into the system by taking
account of current military realities. It embodies, first, a general
obligation to distinguish the irregular combatant from the civilian
population, and adds that such combatant must carry arms openly
during the military engagement, and prior to it while involved in
military deployment. It clarifies the requirement of compliance with
the rules of armed conflict by stating that the failure of an indi-
vidual to so comply may constitute a war crime, but does not re-
move his right to POW status.

Now, let us turn to a practical application of the Geneva Civilians
Convention with equal brevity. This subject was considered by a
subcommittee of the Senate Judiciary Committee last fall, and | had
the pleasure of appearing there, along with Professor Yehuda Blu,
one of the principal legal advisers to Prime Minister Menachem
Begin and now the new Israeli Ambassador to the U.N.# There was
certainly a wide consensus, as we’ve seen in the mass-media, that
the Israeli settlements in occupied territories are in violation of the
Civilians Convention. This has been manifested in various ways, in-
cluding a unanimous statement at the United Nations Security
Council, participated in by the United States Government, and a

4The diverse analyses of Professors Blum and Mallison appear in The Coloniza-
tion o the West Bank Territories by Israel, Hearings Before the Subcomm. on
Immigration and Naturalization of the Senate Judiciary Comm., 95th Cong., 1st
Sess. (Oct. 17 and 18, 1977).
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series of overwhelming votes in the General Assembly of the United
Nations. It’s particularly important that the United States Govern-
ment has continuously and consistently maintained the illegality of
these settlements since the intensive hostilities of June 1967. The
problem that the Government of Israel is confronted with is that
Article 158 of the Civilians Convention prevents a state from de-
nouncing the Convention until after peace has been concluded and
until all protected persons have been accorded their full rights
under the Convention. In view of this impossibility of a direct de-
nunciation, the Government of Israel has had to use other argu-
ments, and it has used two main approaches. The first category
might be called “title claims.” The basic presupposition here, for the
application of the entire law of belligerent occupation, and particu-
larly Article 49 of the Civilians Convention, is that the belligerent
occupant took the territory from the legitimate sovereign. Accord-
ing to the Government of Israel, Jordan and Egypt were not such
legitimate sovereigns in the West Bank and Gaza Strip, respect-
ively, since they were there as a result of alleged acts of aggression.
The Israeli argument recognizes that Article 2 of the Convention
provides that the Convention “shall also apply to all cases of partial
or total occupation of the territory of a high contracting party,” but
assumes the word “territory” must be narrowly construed as in-
cluding only territory over which the displaced government had de
jure title, or complete formal sovereignty. In contending that the
titles of the Arab sovereigns are deficient in one way or another,
the Government of Israel claims to have the better title, as it is in
the territories as a result of something quite new in international
law, called “defensive conquest.” The Government of Israel uses an
obscure method of treaty interpretation which is not known in in-
ternational law. The term “legitimate sovereign,” which is the keys-
tone of the whole argument, appears nowhere in the Convention. If
you look at the Proceedings of the Geneva Convention of 1949, you
will not find a word or a sentence in the negotiating history to sup-
port the positron. In order for the law to be applied according to the
Israeli view, the occupying government must recognize the dis-
placed government as having the title of the legitimate sovereign.
This, as you will recognize immediately, is an up-to-date application
of the thoroughly discredited “just war” concept. The question of
just war may be relevant to determining aggression versus self-

5The Proceedings comprise four volumes numbered I, I1A, 11B, and III published
by the Federal Political Department of the Swiss Government.
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defense, but it has no relevance whatsoever to the application of the
humanitarian law. This argument changes the Civilians Convention
from what its Preamble states it to be, a convention to protect
civilian persons, to a convention designed to protect governmental
rights to claim territory. If it were such a convention, it would seem
to me that it might have been suggested somewhere, either in the
text or negotiating history, that this is so.

The next category of claim, quite inconsistent with the first one
used by the Government of Israel, is what might be called an
“avoidance claim.” It conceives the applicability of the Civilians
Convention in general, and then focuses on Article 49(6), which
states, and I’m quoting in full, “The occupying power shall not de-
port or transfer parts of its own population into the territory it oc-
cupies.” This is a broad prohibition without any exceptions to it.
But the Government of Israel argues that its settlements are not
covered because negotiating history (the first and only time they
mention the negotiating history) shows that the purpose of the pro-
vision is to protect indigenous civilian populations from deportation
and displacement. They point out that this was the Nazi practice,
and they claim that it is not the purpose of the Israeli settlements.
This, of course, is completely inconsistent with the title claims ar-
guing the irrelevance of the Civilians Convention. The negotiating
history as well as the broad language of Article 49, paragraph 6,
indicate a broad prohibition without regard to the purpose, and the
particular Nazi practice was only one of the many practices prohib-
ited. The critics of the Government of Israel point out that, if we
look into purpose, the Israelis, very much like the Nazis, are trying
to create facts in occupied territory which facilitate the acquisition
of territory. Israelis concerned with Israeli legitimate national
interest, rather than the Zionist plans for territorial expansion, are
well aware of the protective function of the humanitarian law for
Israelis as well as Palestinians and other Arabs. Among them is
Professor of International Law Emeritus Nathan Feinberg of the
Hebrew University of Jerusalem, who, writing in Ha’Aretz news-
paper, has decisively rejected the legal arguments of the present
Government of Israel as fundamentally inconsistent with Israeli na-
tional interests as well as international law.® | agree with Professor
Feinberg that the Civilians Convention is applicable and that Arti-

6Ha' Aretz, Oct. 9, 1977, translated in 4 SWASIA (published by the National
Council of Churches, New York) No. 27, Nov. 11, 1977, pp. 6,7.
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cle 49, paragraph 6, a treaty of the United States, and of every one
of the states involved in the recurring military hostilities in the
Middle East, prohibits the Israeli settlements.

In concluding, it is clear that we're going to have more guerrilla-
type warfare in the future. Let us hope that it is limited warfare.
Perhaps this is bringing coals to Newcastle, because the United
States Army is such an outstanding practitioner of guerrilla war-
fare. Just as one example, after the surrender at Corregidor and
Bataan, United States Army officers led a very well organized and
militarily efficient guerrilla movement in the Philippine Islands
which continued to operate until the landing of the U.S. Army.’

In order to secure protection for civilians, it is necessary to bring
irregular combatants into the legal system. That is why we have
these new Protocols. In order to have any meaningful humanitarian
law, it is necessary to lay aside ingenious arguments designed to
avoid application of the humanitarian law for the benefit of all par-
ties on a nondiscriminatory basis. A good way to implement this is
for all governments to take very seriously their obligations in the
common Article 2 of the Geneva Conventions of 1949 to not only
respect, but also to ensure respect for the conventions.

Thank you.

Major Burger: Comments by General Reed and Professor Taylor.

A. COMMENT BY MAJOR GENERALREED

I certainly concur with what Professor Mallison has said regard-
ing mutuality of entitlements and sanctions for all combatants,
whether they are regular, or reserve, or militia, or guerillas, or
other irregular forces. The United States particularly sought to
eliminate these distinctions because in Vietnam we saw the criteria
for prisoner of war status used to deny that status to some of our
forces after they were captured. In particular, it was alleged that
air crews were not entitled to prisoner of war status because the Air
Force was supposedly violating the laws of war and, therefore, our

7See the comment of BG Donald Blackburn, USA (Ret.), on U.S. Army guerilla
warfare in 70 Proc. Am. So. Int'l L. 155 (1976).
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people were war criminals and not prisoners of war. So the Protocol
does eliminate that distinction between regular and irregular forces,
and provides a general rule that all members of the armed forces are
entitled to prisoner of war status as set out in Article 4 of the Third
Convention, even though they may be accused of violation of the law
of armed conflict and be guilty of war crimes. Those things are dealt
with, of course, while they are within prisoner of war status in ac-
cordance with the Third Convention and, except for the Communist
reservation that we mentioned earlier, | think that we can expect to
see far better humanitarian treatment for all prisoners and all par-
ticipants in combat because of the Protocols.

| think that’s all | need to comment on. Thank you.

B. COMMENT BY PROFESSOR TAYLOR

Major Burger, | have a good view of the clock, and in view of the
desirability of involving the audience, and since, | believe, each of
us is to have five minutes by way of conclusion, | think I'll withhold
any comment at this time.

Major Burger: At this time, we will now accept questions from
the audience.

VI. QUESTIONS BY AUDIENCE
Q. Sir, a question for Professor Taylor—

You said earlier that our court-martial efforts in regard to Viet-
nam had a wrong result. This, presumably, suggests that there
exists a right result. How, in your view, could we have reached a
right result in individual acts or kinds of patterns of conduct which
you perceive to have been war crimes in Vietnam?

A. By Professor Taylor.
Yes. | should say that as far as the My Lai massacre is concerned,

I’m certainly not the only one to perceive that it can be called a war
crime. Your question is a difficult one, as to how it could have been
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done better, and what changes in organization, and so forth, might
have led to a different result.

One reason | think why no convictions, other than the Calley con-
viction, were obtained was partly due to that gap which protected a
number of people because they had left the service. That is to say,
under a decision of the Supreme Court, if you committed a crime
outside the country while you were in service, you could be court-
martialed when you came back, as long as you remained in the
service, but not if you were out of the service. But at many of these
trials, some of the participants at My Lai who had attained this im-
munity appeared to testify against those who were unlucky enough
to be still in the service. Well, I think any lawyer would recognize
that kind of situation, psychologically, is practically a built-in
guarantee of acquittal. The spectacle of one who is immune because
he has left, and another one who is not because he is still in uniform,
is one which is not conducive to conviction. Incidentally, that gap in
jurisdiction has lasted since the time of the Philippine insurrection,
and it’s never been remedied by a new jurisdictional statute, al-
though the War Department has offered legislation to remedy it.
Beyond that, of course, there are many explanations. | think that,
with the distance of time, | would feel free to say that Lieutenant
Calley was poorly defended and ably prosecuted, whereas Captain
Medina was ably defended and poorly prosecuted. An instruction
was given by the judge in the Medina case which was quite indefen-
sible under the military manual. The result, of course, of the acquit-
tal of Medina was practically an automatic guarantee that those at
any higher level, in rank, | mean, if you couldn’t convict Medina,
who was within a few yards of the place, and was the company
commander, it would be much more difficult to convict anybody at a
higher level. The recommendations of the Peers Committee, with
respect to the handling of it, were, of course, carried out only in
small part. | don’t know. This is one reason why | came to the
somewhat pessimistic conclusion that | announced before. Given an
episode which all of us know pretty well was beyond any doubt
about whether it was legal or not, an episode widely witnessed, and
with a great many participants, and people collaterally involved,
[and that] the criminal process by court-martial produced . . ., that
is, virtually nothing, that’s precisely why, it seems to me, the
training and discipline must be the main reliance.

Major Burger: Captain Lopombo.
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Q. According to the provisions of paragraph 1, foreign troops which
are presently in some countries of Africa are not considered as mer-
cenaries because they have been sent by the government to fight.
Now what would happen if this—in a case where these troops were
to violate the rules and customs of war concerning the obligations of
ensuring against the states’ violations? Should these violations en-
gage the responsibility of the sending states or those of the receiv-
ing states?

Major Burger: Is that directed to any particular member of the
panel?

Q. Yes, to Professor Mallison.
A. Professor Mallison.

As | understand Article 47 of Protocol I, dealing with mer-
cenaries, and its very interesting negotiating history, any compe-
tent combatant who has a good lawyer doesn’t need to be a merce-
nary. The definition of “mercenary” is so narrow, and there are so
many exceptions to it, that only a very incompetent combatant, with
a wholly incompetent lawyer, or perhaps not one at all, is going to
come within this narrow conception. Look at all of the exceptions: is
not a member of the armed forces; has not, and this is the exception
that you’ve just raised, Captain, in Article 47, paragraph 2, has not
been sent by a state which is not a party to the conflict on official
duty as a member of his armed forces. It seems to me, that the most
important part of this, is Article 47, para. 2(c). Pirates at sea and
marauders on land, acting for personal purposes of private gain,
have always been unlawful combatants. So Article 47 para. 2(c),
simply continues that, by stressing the public purpose criteria. We
have not had any application of Article 47 yet, or, indeed, of the
Protocols. It has not yet come into effect as a referendum interna-
tional agreement. Of course, if it is never ratified, and we think it is
going to be ratified by the United States and other states, but if it’s
never ratified, and is accepted into the customary laws as the Brus-
sels Declaration was, it can be just as important unratified as it is
ratified. But until we have application of it, it’s going to be very
hard to answer very specific questions on it. I would say that we
should keep in mind the pre-existing customary law and the excep-
tion of the illegal combatant who acts for private gain in interpret-
ing the article.
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Q. I think, though, when a combatant has been sent by his govern-
ment, he is not to be considered as a mercenary.

A. By Professor Mallison.

That is correct, Sir. So it’s very important that you advise your
combatants to be sent by their governments.

Q. You mean, in this case, in the case of violations of law of war
committed by this combatant, the sending state is responsible?

A. By Professor Mallison.

No, it seems to me that the whole problem with mercenaries has
not been treated as what the mercenary does; it’s just that the
mercenary, like the historical pirate or marauder, is regarded as a
very bad person for being in the status of a mercenary. It’s not so
much what he does, it’s what he is.

Major Burger: | think we’ll move on to another question [indicat-
ing a member of the audience].

Q. Professor Mallison, | would like to ask you something. If we con-
sider the PLO as being regular troops, and we try to afford them
the convention and protection of POW’s, what happens if they com-
mit an act in a third country and they are apprehended in a third
country? In that instance, should they be prosecuted under the laws
of the country where the act has been committed, or should they be
treated under the POW conventions?

A. By Professor Mallison.

In responding to your question, |1 would emphasize, at the outset,
that acts of terrorism, whether committed by governmental forces,
regular armed forces, by irregulars which are members of an or-
ganized resistance movement like the PLO, or committed by indi-
viduals, are criminal acts, whether under the municipal law of most
countries, or under international law. | don’t know any exception to
that situation. So, if you assume the PLO commits an act of ter-
rorism in a third country not directly involved in the conflict, I sup-
pose that, under the laws of most countries, that would be a viola-
tion of municipal criminal law. If we treat it as coming under the
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international law of armed conflict, an act of terrorism is clearly a
violation of the central requirement, both in the background law of
Brussels-Hague-Geneva, and in the new Protocols, of adherence to
the laws and customs of war. So, whether under international law or
municipal law, an act of terrorism is a very basic violation of the
law.

Q. Sir, your emphasis on the necessity for reality in formulating in-
ternational law, and the more or less given reality that the political
value of terrorism is, in fact, terror, what chance do you see that
international terrorists are going to want to abide by the fourth
substantive principle, of reciprocity and mutuality? Why would a
terrorist, whose only value is terror, give up that in order to be
protected by international law?

A. By Professor Mallison.

Well, it seems to me—is this question addressed to me? I’ll make
a point, then 1I’d like to give others an opportunity to do the same.

It seems to me that one of the problems the United States gov-
ernment is having in dealing with terrorism, while talking it up and
always saying they are against it, is that they’ve been very, very
uneven in their interpretation of it. They get very psyched up about
organized resistance movement terrorism, and just sort of blank out
or overlook governmental terrorism, and even in the field of gov-
ernmental terrorism, the U.S. government has had a double stand-
ard. Witness the great anguish on the part of the U.S. government
when an Israeli civil airliner was shot down by trigger-happy Bul-
garian fighter pilots in 1954, which could have been explained on the
grounds of inadequate instructions and quick reaction, and the en-
tirely different reaction of the U.S government when a Libyan air-
liner was shot down after a thirty-minute incursion into Israeli air
space, when it was about to get back to the safety of the Suez Canal
area. It seems to me that the U.S. government, if it really means to
be against terrorism, has to be against all terrorism, whether com-
mitted by governments or by groups or individuals. You can no
more be against a little bit of terrorism by the bad guys, than you
can be against a little bit of murder by the bad guys, and condone it
as long as the good guys do it.

Dealing particularly with your question, your question points out
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that terrorism is very, very successful in certain instances. We have
all sorts of examples of that. | think that, among the terrorists in
the third world, there is a great deal of admiration for Prime Minis-
ter Menachem Begin, and his record in the field during the civil war
in Palestine in 1947 and 1948. Jews, as opposed to Zionists, claim
that he killed more Jews in his massive terror tactics, than did the
Palestinian resistance. It seems to me that the way to deal with the
problem you raise is to make terror not pay. If terror does pay, the
problem you raise is going to be very hard to deal with, and to make
it not pay, you have to make it not pay across the board, with no
exceptions.

Major Burger.: General Reed, | would like to pose a question to
you, if 1 may. From what we’ve discussed this morning about the
new protocols and their emphasis on requiring nations to discrimi-
nate in the use of force, | wonder to what extent does a developed
nation, such as the United States, have an obligation to develop and
to utilize precision guided weapons, and does this put a nation, like
our own, under disadvantage, because the lesser developed nations
would not have to do this?

A . By Major General Reed.

Well that’s—all these questions are difficult, of course. Certainly,
you have an obligation to do what you can in the circumstances, and
you can’tignore the availability of techniques, technology, and sys-
tems which would accomplish the purposes of [the] protocols. |
think each nation has to do what is practicable and feasible within
its power, balancing that, of course, against the military reality of
the conflict. In doing that, you are always subject to criticism that
you have the ability to do more, and the lesser developed countries
can claim that you have ignored some of these devices and systems
which would achieve a military objective and be — result in less col-
lateral damage, and claim that they do not have the obligation. |
think they do have the same obligation, maybe not necessarily to
acquire sophisticated weapons, which are beyond their economic
and other means, but they have to do what they can, within their
means, to avoid the collateral damages that many result.

Additional cornrnent was given by Professor Taylor.

I’d like to add just another thought to that. I quite agree with the
reply General Reed gave, but | don’t think it’s anything we need to
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get too worried about, really. | mean, if we have the means of
greater precision, presumably we will reap from that very direct
military benefits because precision bombing is supposed to be much
more effective than imprecise bombing. Furthermore, the techno-
logical development has enabled us to defend ourselves against
bombing much better, so that, although your question is conceptu-
ally valid, it does seem to me that, as a practical matter, it’s not
going to present a serious problem.

Major Burger: Are there any other questions? Yes.

Q. | guess this is to you, General Reed. Concerning descending
parachutists, I look at descending parachutists the same way as | do
someone who is lost at sea, or in a military hospital, or a POW
camp. | would imagine that people who draw a fine line about de-
scending airmen have never felt the nakedness of coming down in a
parachute. | would imagine this could be related to a time-out in a
football game. Regardless of whether or not the man is going to get
on the ground and get into another aircraft or not, | think they
should all be considered together.

A. By Major General Reed. You’ve forced me to use my term early.
In discussing this problem, it was described by several people as
being the shipwrecked of the air. Essentially, that’s exactly the way
it was looked at by many. Perhaps not time-out at a football game,
because we kind of avoid referring to war as a game in which there
has to be some sort of balance on each side or it’s not a fair fight.
But by the same token, it is a period in which an individual is incap-
able of defending himself, or capable, through no particularly direct
act of his own, of being caught in the open without any means to
surrender or otherwise defend himself. It is like [being] ship-
wrecked at sea, it’s like temporarily — people are temporarily
wounded in a very minor way, they can return to the fight, they do
not—you don’t bomb frontline dispensaries — I avoid using the word
“hospitals,” because generally you don’t have severely sick and
wounded in them, because those individuals may be patched up and
return to the fight.

The rationale you give is exact.

Additional comment was given by Professor Taylor.

I’m afraid | think that your analogy to the football field portrays
what | can only describe as a sentimental attitude toward warfare.
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Warfare is not a football game. Nor do | think the analogy to the
ship-wrecked at sea is good either. This is not the case of —we’re not
talking about people who are traveling from place to place, and then
some kind of disaster afflicts the aircraft, we’re talking about people
who, in the example | gave, have been engaged in mortal combat
with your own forces, bombing your country, and shooting down
your own pilots.

The argument in this little pamphlet called “Conduct in Combat,”
which 1 got hold of, does use [an] analogous argument, the
parachutist is helpless, and, of course, that’s true, but that will
apply equally to paratroops. In the period when they are coming
down, they are indeed helpless. So | don’t think that that’s a point
of distinction, because the rule here does say that you can shoot at
paratroops who are coming down, and they’re helpless as long as
they’re in the air.

I don’t quite see this idea that there should be time-out. We don’t
spare any troops who are fleeing. They’re not surrendering. Why
should a parachutist have an immune period from combat coming
down, if he’s coming down into friendly territory, so that he could
fly again in a matter of hours? | don’t think it’s a thin line. | don’t
think it’s a thin line between where you’re coming down, whether
it’s friendly or hostile territory. It may be in some cases, where the
parachuting is near the front lines, but in the case of the battle of
Britain and the war in Russia, it was not that at all. It was quite
apparent that any pilot shot down—any British pilot shot down—
was going to come down in British territory.

| don’t deny the humanitarian purpose of the rule, and my ques-
tion was whether it really would be a matter that one could expect
to be observed in conditions where the stakes are high, as in my two
illustrations. | think | might argue that.

Major Burger: | think that at this point we can call upon our

panelists to make their final remarks, and again we would like to
start off with General Reed.

VIl. FINAL REMARKS: MAJOR GENERAL REED

I can’t leave descending airmen without conceding that in situa-
tions where there is a close relationship between the time of the
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individual descending and his immediate return to the affray, and
that represents a major or a significant part of the overall conflict,
then that does raise the element of practicality, which I think we
have to recognize.

I would think that the most important development represented
by the Protocol is that we now have written standards. Because
they are written, it gives us an opportunity to expect greater com-
pliance. | wholeheartedly agree with my colleagues that sanctions
imposed against states and trials for criminal conduct have not
[been] and will not be effective in enforcing compliance. | think
what will be effective is having better trained forces, and having
procedures whereby violations can be identified by those forces.
This will result in a much greater awarenes of the law on the part of
commanders, on the part of operations officers, and on the part of
the planners. The factor of protection for the innocent victims can
then be built in during the peacetime planning and peacetime train-
ing, which will result in greater compliance during the pressures
and emergencies of combat.

So, it is with that expectation that we are moving ahead with the
Protocols and with the development of the Department of Defense’s
program requiring that all military forces receive training in the law
of armed conflict. | think all the armed forces have been directing
greater emphasis and greater time on this subject to avoid some of
the lapses that have occurred in prior wars.

| would just want to make one other comment. | think that there
is a need for us, as part of our training program, to perhaps develop
a separate code applicable to combat violations. We are using a
Uniform Code of Military Justice which is primarily designed to
cover conduct in peacetime. It is not directed at the combat situa-
tion. When you talk about murder, when you talk about assault,
most people do not think about the combat situation, they think
about the individual who has held up a gas station or committed an
offense in the civilian community in peacetime. This is an entirely
different kind of circumstance from the type of violation of law that
you would have in war time, and | would suggest that in the future
we may want to look at development of a separate code dealing with
combat offenses as a device for better training on the law of armed
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conflict, separate from training in the Uniform Code of Military Jus-
tice.

Thank you.

Major Burger: Professor Mallison.

VIIl. FINAL REMARKS: PROFESSOR MALLISON

In my concluding remarks, | would like to draw on an idea
suggested by French Prime Minister Clemenceau of World War |
fame. He was accused of interfering with military matters. He laid
it down flatly, “War is too important to leave to the generals.” In
the same way, | would suggest to you that the international hu-
manitarian law is much too important to leave to the lawyers. As
lawyers, we have a special obligation to carry it to others, to our
clients, to our consumers. To carry it to military commanders, we
have to show that it is entirely consistent with military necessity
and, indeed, has taken factors of military necessity into account.
Let’s also get the line officers in the act. As a retired Navy line
officer, | feel I'm sitting on both sides of the table on this one. The
only other work I’ve ever done than be an international lawyer is to
be a line officer in the Navy. We’ve got to carry this to the line
people. General Reed has done it very well. One of his principal
associates in teaching the law of war in the Air Force was General
Doherty, the Commander in Chief of SAC, until his recent retire-
ment. Of course, we only have a limited number of four star gener-
als and four star admirals, and they do have other minor, collateral
duties in addition to the law of war, although we don’t want to
minimize the importance of that role, and neither has General Reed.

We must carry the word to the people who are the clients and the
consumers. | would like to just give you a brief example of the way
we did this in World War 11, but | want to point out that you have
on this panel three veterans of World War 11. We are a diminishing
group, and you’re not always going to have the opportunity to hear
stories of the type that I’m about to tell you first hand.

Imagine battleships and cruisers in, first, Leyte Gulf and then in
Lingoyen Gulf, taking a pretty bad battering from Kamakaze at-
tacks, and the ships burning after the attacks, with many killed and
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wounded topside and all over the deck area. Then imagine a few of
the Kamakaze who didn’t quite carry out their instructions. You
know that each of them attended his own ceremonial funeral, and
perhaps the survivors were those who were really the chief mour-
ners at their ceremonial funerals and didn’t see any point in giving
up the benefits of the funeral by actually going to their death. There
was a great temptation to say, “Look at our shipmates who are
killed and who are dying, look at the damage done to our ships, let’s
keep on shooting.” But this wasn’t done. The shooting stopped,
these people were picked up, and they were treated in a manner
consistent with the humanitarian requirements, which utterly as-
tonished them because they had been told that they were going to
be subjected to cruel and unusual punishments. They told every-
thing they knew about Japanese military operations and they
greatly facilitated our future military operations. They didn’t have
to be encouraged to talk, they were so glad and so surprised to be
alive, that they wanted to talk. It was a very significant military
advantage to give them POW status.

In this context and in other contexts, we as lawyers must point
out the practical military advantages involved in this branch of law.

Thank you.

Major Burger: Professor Taylor.

IX. FINAL REMARKS: PROFESSOR TAYLOR

My agreement with Professor Mallison’s conclusion is so complete
that | say anything more with some hesitation. But I'd like to do
just two things: one in clarifying, and the other by way of possible
suggestion.

My discussion of the bombing of Hanoi was not directed to the
proposition that the bombing was, in fact, invalid, whether under
the law in effect at that time, or under these protocols. That’s a
question on which | remain in doubt to this day, despite my closeup
view of the consequences.

During the first two or three days of it, I was in doubt, but hav-
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ing observed the weight of bombs dropped, and the amount of dam-
age outside of Hanoi, in comparison to the small amount of damage
inside, | became very rapidly convinced that there was no effort
being made to destroy Hanoi. However, later on, when | saw two
large residential areas, closely settled, both very large areas, blown
to bits with heavy loss of life, and the ruins of a big hospital complex
blown to ruins, with, fortunately, very little loss of life, then, natu-
rally, questions arose in my mind as to what was going on. Return-
ing home, | was able to pretty well satisfy myself with what I
thought all along that these were not intentional targets, that these
were the result of either jettison by disabled bombers or misses
from close-by targets. | haven’t any doubt that General Reed is
quite right when he says that all of these missions had military
selected targets. But, of course, under the protocols, that’s still not
a sufficient answer. Under the standard that attacks must be di-
rected against military targets, if the losses are going to be exces-
sive in relation to the advantages [,that] is a disqualification.
Therefore, simply to say that military targets were there in every
case does not satisfy the protocols. And my point really is that if
we’re to study the problem and conduct educational exercises in this
area, the examination of the Christmas bombing, on an objective
basis, [is needed,] with more knowledge than | possess of the mili-
tary necessity for using B-52’s, maybe there was one, | don’t know.
But it’s the kind of thing, which as a field of study, seems to me
most illuminating in testing the workability of principles like this.
Now, the difficulty of doing it in an official pamphlet is obvious. I
made the point and General Reed made the point that it’s not a
vehicle which is well adapted to probing objective analysis of con-
troversial episodes. He, | think a little unhappily, said that there
were difficulties in trying to justify what had happened. | don’t
think we ought to do that. It does not seem to me the purpose of the
pamphlet should be to try to justify the past. What we want is
commentary that would be helpful in application of the standards
there. I’m wondering, since it’s so difficult to do, and | agree that it
is difficult to do in an official pamphlet, whether having to resort to
some technique such as Congress sometimes uses in getting studies
of controversial problems by the Congressional Library, which, I
guess, you can’t do, but getting outside entities qualified to do
it—to put together material that would not have an official flavor to
it, might not be a better vehicle for educational use. As far as the
official pamphlet goes, it seems to me, in short, it would have been
better not to assay the commentaries which were inhibited the way
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they have to be, but to try that sort of thing separately, and in some
other context where you can be more open about it.

X. SUMMATION BY MAJOR BURGER

Well, thank you, General Reed, Professor Taylor, and Professor
Mallison. | think that we have had a bit more discussion on the law
of armed conflict in this short period this morning than could ever
have been expected. We have drawn from your experience, your
expertise, but most especially, | think, from your judgment and
foresight on the future of the law of armed conflict. As military
lawyers and practitioners interested in the law of armed conflict, |
cannot thank you enough for what you have done here this morning.
I would like to express the sincere appreciation of The Judge Advo-
cate General’s School, of our 26th Advanced Class, of the staff and
faculty, and all the other people here in the audience this morning. |
hope that you all may return here again in the future. Thank you.
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PART 1

In this two-part article, Major Behuniak examines at
length the legal basisfor United States actions taken in
response to the 1975 seizure by the Cambodian govern-
ment of the Americanflag merchant vessel Mayaguex.

Thefirst part, appearing in this volume, setsforth the
facts o the case and analyzes three of four major legal
claims or arguments advanced by the United States. In
thefirst claim, the seizure of the ship is characterized as
an act of piracy. The second claim, closely related to the
first, asserts that the seizure contravened international
law because it took place on the high seas, not in Cambo-
dian territorial waters. The third claim asserts that the
ship was entitled to enjoy the right of, and was engaging
ininnocent passage.
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The second part, which will appear in volume 83, dis-
cusses thefourth major claim, that of self-defense. I'n this
claim the United States asserts the right to protect its na-
tionals and their property abroad.

Major Behuniak concludes hisfirst part with the obser-
vation that the claims of piracy arid seizure on the high
seas are invalid, while the claim of innocent passage is
valid. As for protection of nationals abroad, he will show
in part 2 that this c¢/aim is valid. Although there is some
authorityfor the proposition that protection of nationals
abroad is no longer an acceptable rationale because of the
danger of its abuse, this right of protection continues to
be needed in the absence of effective international
machinery to protect Auman rights.

Although the Mayaguez incident occurred in 1975, it
continues to have importance as a precedent for use in
other situations which have arisen subsequently. These
situations, involving armed foreign intervention to pro-
tect human rights, include the Israeli raid on Entebbe in
1976, the German commando raid in Somalia in 1977,
and the ill-fated Egyptian raid on Cyprus in 1978. There
is no reason to doubt that other similar incidents will
arise in thefuture.

The Mayaguez case raises also significant questions
concerning the legal regime o the seas, questions which
have been debated during the United Nations Conference
on the Law of the Sea.

Both parts 7 and 8 are followed by appendices repro-

ducing certain documents useful in understanding the
Mayaguez case.
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I. INTRODUCTION

On April 16, 1975, the United States-supported’ Government of
the Khmer Republic surrendered to Khmer Rouge rebel forces of
the so-called Government of the National Union of Cambodia in

1The United States threw its full support behind the Lon Nol government after
Lon Nol and his followers overthrew Prince Norodom Sihanouk. During the five
years of hostilities with the Khmer Rouge forces, United Statesaid supported the
war effort of the Lon Nol government. See U.S. Dep’t of Army, Pamphlet No.
550-50, Area Handbook for the Khmer Republic (Cambodia), chs. 8-10, 14 (1973);
D. Kirk, Wider War 103-36 (1971); S. Grant, L. Moss, & J. Unger, eds., Cam-
bodia, The Widening War in Indochina pt. 3 (1971). See also the 1974 statement by
United Nations Ambassador Scali to the United Nations General Assembly voic-
ing United States objection to moves to change representation of Cambodia in 72
Dep’t State Bull. 50-52 (1975); statement by Ass’t Secretary of State Habib made
before the Subcomm. on Gov’t Operations of the House Comm. on Approps. on
Feb. 3, 1975, discussing a request for supplemental appropriations for military
assistance to Cambodia, in 72 Dep’t State Bull. 255-58 (1975); and an additional
statement by Ass’t. Secretary Habib on the same subject made before the Special
Subcomm. on Investigations of the House Comm. on Foreign Affairs on Mar. 5,
1975, in 72 Dep’t State Bull. 407, 409 (1975).

It was not until the period February through April 1975 when Congress failed to
act on Administration requests for an additional $222 million in military and eco-
nomic aid for the embattled country that United States materiel support began to
diminish. See 35 Facts on File 34 (1975);1d. at 113; at 154; President Ford’s Jan.
28 message to Congress for additional funds for assistance to Cambodia and Viet-
nam, 72 Dep’t State Bull. 229, 231 (1975).

A final compromise proposal was approved by the Senate Foreign Relations
Committee that provided $82.5 million in supplemental military aid for Cambodia.
This would have required an end to such aid after June 30, 1975. The proposal was
rejected by President Ford. 35 Facts on File 153, 175 (1975). See also id., No.
1796, Apr. 12, 1975.

The Khmer Rouge rebel forces received their support from North Vietnam in
the form of materiel and advisory assistance in combat operations. North Vietnam
also had several military bases in Northeastern Cambodia. See the two statements
of Ass’t. Secretary Habib supra.
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Phnom Penh, the capital of Cambodia and the last stronghold of the
Government of the Khmer Republic. This ended a five-year-old war
between these opposing factions. This war began shortly after a
coup led by General Lon Nol deposed Prince Norodom Sihanouk as
head of state and installed a republic on March 18,1970.2

On April 17, the new government established its headquarters at
the Interior Ministry in the capital and invited all ministers and
generals of the former government to help draw up measures to
restore order in the country. An official of the new government
stated at a news conference in Paris that the government would
pursue a policy of neutrality and nonalignment.?

Despite previous reports of scattered fighting between the Khmer
Rouge and remnants of the former government’s army in parts of
the country, the new government announced on April 22 that it was
“governing in Phnom Penh and the entire country.”4 At its first
national congress, held on April 26-28 and attended by 311 dele-
gates, the new government reaffirmed “the policy of independence,
peace, neutrality and nonalignment, absolutely prohibiting any
country from establishing bases in Cambodia, and struggling
against all forms of foreign interference in Cambodia’s internal af-
fair~.”~

On May 12, less than a month after the Khmer Rouge seized
power in Phnom Penh, the new government found itself embroiled
in a dispute with the Government of the United States over the
seizure of an American cargo vessel, the S.S. Mayaguez, and its
crew by a Cambodian gunboat in the Gulf of Siam (Thailand).® After
some two and one-half days of diplomatic efforts to gain the release
of the ship and its crew failed to draw any response from authorities
in Phnom Penh, the U.S. resorted to armed force and launched a
military rescue operation against Cambodian territory. The ship

235 Facts on File 245 (1975). The United Statesembassy in Phnom Pehn closed on
April 12. Remaining United States personnel and their dependents were
evacuated by helicopters, which were flown in with some 100 Marines aboard who
secured a landing area near the embassy grounds. Id., at 246.

31d. at 245.

41d. at 272.

51d. at 294.

SWashinton Post, May 13, 1975, at A-1 [hereinafter cited as Post].
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was retaken by a boarding party of U.S. Marines, and the crew was
released by the Cambodians. The four-day incident was over.”

Although pleased with the execution of the rescue mission, Presi-
dent Ford ordered a review of the four days of events to determine
what lessons, if any, were to be learned from the incident.® Later,
twenty-nine Democratic members of Congress joined in a statement
urging the House of Representatives to send the President a formal
request for an account of the events surrounding the rescue mission.
The joint statement said, in part:

The United States reaction to the ship’s seizure re-
sulted in a number of combat casualties and left a great
many questions as to the timing, nature and scope of the
rescue operation. ... We believe that Congress should
look closely at this incident, not only to clear up confusion
as to what happened, but to evaluate the decision-making
process and to determine how such situations might be
handled better in the future.®

The purpose of this paper is to identify some of the questions of
law and policy raised by the events of the incident and to inquire
into their impact on the international legal order. In doing so, this
study will examine the following three areas: first, the facts and
circumstances of the incident; second, certain claims made by a
major participant in the dispute —the United States; and third, the
validity of its claims and actions under relevant norms of customary
international law, applicable conventional law, and contemporary
practice.

It is hoped that, in the end, this inquiry and the conclusions and
recommendations to be drawn therefrom will provide a foundation
upon which other studies can build.

11. FACTUAL SITUATION
A. MONDAY, MAY 12

During the early afternoon, in the Gulf of Thailand, the S.S.
Mayaguez, a U.S. merchant ship, plodded northwest across the

7See generally, id.,May 15, 1975, at A-1 & A-16.
8Time Magazine, May 26, 1975, at 18, col. 2 [hereinafter cited as Time].
?2Post, June 12, 1975, at A-2, col. 6.
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Gulfs waters at 12.5knots.1° The vessel, a 81-year-old, 10,485-ton,
480-foot, container-type cargo ship, left its home port of Hong Kong
on May 8 with a mixed cargo and was bound for Sattahip, Thailand,
and then on to Singapore.!! The ship had a top speed of 15knots and
was manned by forty American seamen.!2 She had been assigned to
Asian waters since January 1975, when she was transferred from
the Caribbean by her owner, Sea-land Service, Inc., of Menlo Park,
N.J., a subsidiary of the tobacco conglomerate, R. J. Reynolds In-
dustries, Inc., of Winston-Salem, N.C.13

On board the vessel were 274 very large containers, insured for
$5 million. Ninety were empty. One hundred and seven contained
commercial freight bound for Singapore. Seventy-seven contained
post exchange and commissary supplies, office equipment, spare au-
tomotive parts and mail consigned from Oakland, California, to
Utapao Air Base in Thailand for U.S. servicemembers, embassy
personnel, and their dependents stationed in Thailand.'* The
Mayaguez carried no weapons, ammunition, explosives, munitions
or military equipment, and it was unarmed,!5 except for a mace
gun, which the skipper possessed for use in the event “a crew
member ran amok.”1€

1°Post, May 13, 1975, at A-1, cols. 1-6 & A-13, col. 1;R. Rowan, The Four Days of
Mayaguez 15 (1975). Rowan’s account of the events surrounding the four days of
crisis is cited extensively in this paper. His book is the most detailed account of
the incident to date. After comparison of the book with the several daily accounts
of the incident in articles in the Washington Post and N.Y. Times during the
period 13-31 May 1975, and further, with articles in the May 26, 1975 issues of
Time, Newsweek and U.S. News & World Report magazines, Rowan’s book is
considered by this writer to be the most accurate.

11R. Rowan, supra note 10, at 37; Post, May 13, 1975, at A-13, col. 1; May 16,
1975, at A-10, cols. 3-6; May 18, 1975, at A-20, col. 1; N.Y. Times, May 24, 1975,
at 2, col. 1; Time, May 26, 1975, at 10, col. 1.

12]d.; Post, May 13, 1975, at A-1, col. 1.

13Time, May 26, 1975, at 10, col. 1.

14]d.; Post, May 16, 1975, at A-10, cols. 3-6; N.Y. Times, May 24, 1975, at 2, col.
1; R. Rowan, supra note 10, at 163. The 27 containers (35 to 40 feet in length)
bound for Thailand included two of mail; three of foodstuffs including refrigerated
meat and fruit; eight of commissary supplies, such as soap and shaving cream; 26
of spare automotive parts and office equipment; and 38 of PX items, such as soft
drinks, beer and liquor. Id., Post, May 13, 1975, at A-13, col. 2.

15Sypra; R. Rowan, supra note 10 at 19. On May 23, 1975, when the Mayaguez
reached Hong Kong after its rescue, officials of Sea-Land Service volunteered to
open all the sealed cargo containers for inspection by newsmen. When newsmen
learned that the process would take 10 hours, they decided to inspect only six
containers. The six selected at random by the newsmen contained automobile
parts, fertilizer, butane gas, paint, office equipment and toilet paper. Times, May
24, 1975, at 2, cols. 1 & 2.

18R, Rowan, supra note 10, at 19. Instead of revolvers, most skippers today carry
mace guns for this purpose.
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It was 2:18 p.m. (Cambodian time) when the third mate, who was
on watch, took the ship's bearing.” Her trackline was 323 degrees.
However, she had been running a little inside, so the third mate
changed her course five degrees to the left to keep well off the is-
land of Poulo Wai, which the ship was about to pass.!® Poulo Wai is
roughly one mile long and about half that size in width, and is one of
two tropical islands lying some fifty-four miles off the Cambodian
mainland.!® Both islands, designated as the Wai Islands, are
claimed by both Cambodia and South Vietnam, and have been the
subject of dispute between them for several years.2°

Because Poulo Wai was in clear view, the third mate did not use
his sextant to take his bearing. Instead he used an azimuth circle to
take a tangent bearing on the island.?! The Mayaguez was some Six
and one-half miles southeast of Poulo Wai in a widely used interna-
tional shipping lane.22 During his sighting, the third mate noticed
what appeared to be a launch with a red flag coming at the
Mayaguez from Poulo Wai. The captain, who was in his cabin sort-
ing money for crewmen who had elected to draw funds for port call
in Suttahip, Thailand the next morning, was informed of the on-
coming launch and reported to the wheelhouse. It was 2:20 p.m.23

Through his binoculars, the captain saw a gunboat about a mile
away, rapidly closing in on the Mayaguez. He then heard a burst of
fifteen to twenty rounds of machine-gun fire and saw tracers from
the gunboat cross the ship's bow. The captain immediately gave the
order for the Mayaguez to stop. A second burst of gunfire erupted,
followed by a third burst. Then the blur of a dark object hurtled
over the bow and exploded close to the Mayaguez. It was a rocket.24

1774., at 17

18]d.

19See maps, infra, Appendix A, depicting area of seizure and recovery of the
Mayaguez. The maps are reproductions of maps in the frontispiece of R. Rowan,
supra note 10. See also, id.,at 17, 24-25, 47; Post, May 18, 1975, at A-10, col. 2;
Time, May 26, 1975, 10, 11, 17. The Cambodians call Poulo Wai Island, Koh Ach
Seh, which translates as Horseshit Island. Id. at 10.

20See Post, May 18, 1975, at A-20, col. 1; May 16, 1975, at A-20, col. 1;Time, May
26, 1975, at 10, col. 2; 35 Facts on File 320 (1975).

21R. Rowan, supra note 10, at 17-18.

22Post, May 16, 1975, at A-10, col. 1; May 18, 1975 at A-20, col. 1; Time, May 26,
1975, at 10, col. 2.

23Time, May 26, 1975, at 11, col. 1and 18-20.

24R. Rowan, supra note 10, at 20-22, 24; Post, May 18, 1975, at A-20, cols. 1and 2;
Newsweek Magazine, May 26, 1975, at 18-19 [hereinafter cited as Newsweek].
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The reactions of the crew are vividly protrayed in Ray Rowan’s
work. They ranged from surprise and bewilderment through indig-
nation and anxiety to fear for their lives. These feelings were also to
remain with the crew in varying degrees of intensity, throughout
their ordeal.2s

The gunboat, an American-built craft called a swiftboat, made a
taunting sweep in front of the Mayaguez and then came alongside.
Her twin fifty-calibre machine gun was trained on the ship. A
single-barrel anti-aircraft gun and a rocket-launcher, both of which
were mounted on the ship’s afterdeck, were manned, though their
barrels pointed skyward.2¢ A ladder was put over the side of the
Mayaguez, and seven Cambodians clad in black pajamas, head-
bands, and sandals scrambled aboard. They were armed with AK-47
rifles, a grenade launcher and a U.S. Army fieldpack radio.??

Several members of the boarding party entered the wheelhouse,
and one member who apparently was in charge of the party began
inspecting the radar, telemotor, gyro-pilot and other pieces of
standard navigational equipment. During the inspection, the ship’s
captain asked the leader if he spoke English or French. The man
just shook his head, indicating “no.” Finally, the leader pointed to
the chartroom and motioned for the skipper to go in.2® Glancing at a
map in the room, the leader said, “Cambodge. Baie de Ream,” and
immediately pointed to Paulo Wai. He then picked up a pencil and
drew an anchor at a point close to Poulo Wai, indicating where he
wanted the Mayaguez to go. In an attempt to determine the nature
of the measurements of the depths on the chart, the leader asked,
“fathoms or meters?”, revealing that he knew at least a smattering
of English. The skipper answered that the depths were in meters,

25S8¢e R. Rowan, supra note 10, ch. 11 et seq. “They are shooting at us,” and
“We’re being captured” echoed loudly throughout the Mayaguez. Id. at ch. II

26]d. at 34, 36; Post, May 18, 1975, at A-20, col. 1; see also id.,May 13, 1975, at
A-1, col. 1; May 16, 1975, at A-10, col. 1; Newsweek, May 26, 1975, at 19.

27R. Rowan, supra note 10, at 38-39; Post, May 18, 1975, at A-20, col. 2; News
week, May 26, 1975, at 19. On the light side, itisreported that one of the boarding
party, a boy, who was carrying the grenade launcher, found it cumbersome and
could not make it all the way up the ladder. One of the ship’s crewman, an ex-
bellhop, went over the side and carried the heavy weapon up for him. Immediately
thereafter, the seaman thought, “Now why did | do that”? . .. “I should have let
him drop it in the water.” R. Rowan supra note 10, at 39.

28]d. at 39-40.
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though, in fact, they were in fathoms. The captain thought that, if
the Cambodian believed him, he would have an excuse for staying
further offshore. It worked.?®

As they returned to the wheelhouse, the gunboat was already
moving towards Poulo Wai. The leader pointed at the gunboat, indi-
cating that he wanted the Mayaguez to follow it. The Mayaguez fol-
lowed, though the captain kept her moving as slowly as possible,
hoping someone would come to their aid.3® While she was being
fired upon, the ship’sradio operator managed to get out an s.o.s.%!
In addition, a mayday call was being transmitted while the ship was
being moved to Poulo Wai. The distress call was picked up by both a
Philippine and an Australian vessel before the Cambodians found
and silenced the ship’s radio shack.32

As the ship’s crew was being rounded up and herded onto the
starboard deck, the Mayaguez rounded the western tip of Poulo
Wai.®? Then a debate took place between the captain and the leader,
whose rank the captain finally concluded was ensign, over the spot
on the chart where the ensign wanted the Mayaguez to drop anchor.
The captain claimed it was too shallow. After some give and take
between them, the captain ordered the anchor to be lowered
slowly.3# The Mayaguez, while not as near to the island as the en-
sign wanted her to be, was fairly close.3>

As the anchor lowered, the ensign, in an apparent change of
mind, ordered, “Go Ream. Go Ream, Wharf Number 2.” The cap-
tain, not wanting to go to the mainland, argued that it would be too
dangerous to negotiate the harbor since it would be dark and his
radar was broken. Both points were true. The radar had broken
down that morning, and the evening was approaching fast. The cap-
tain flipped on the radar, which showed a blank screen, in an effort
to demonstrate to the ensign his point.

29]d. at 40.

307d; Post, May 18, 1976, at A-20, col. 2.

311d; R. Rowan, supra note 10, at 34.

32]d. at 43-46.

331q., at 46-47.

34]d. at 55.

351d. Dense vegetation, a lookout tower, and a jetty protruding from the beach
could be seen from the Mayaguez.
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The ensign did not appear convinced, and began to get agitated.
He drew the captain’s attention to his AK-47 and then pointed to
the containers on the forward deck, indicating the obvious. The cap-
tain stated that he did not have any weapons, ammunition, or elec-
tronic equipment on the ship, but only general cargo. As the verbal
exchange over going to the port of Ream continued, the ensign be-
came increasingly impatient. Noticing this, the skipper gave the
order to hoist the anchor. A last attempt to convince the ensign of
the danger of proceeding further succeeded, however, and the
Mayaguez dropped anchor. It was 4:55 p.m.3%¢

Some twenty additional armed guards were shuttled out to the
Mayaguez to watch over the crew, which spent a very restless night
off Poulo Wai.37

At 7:40 a.m. (Washington time) President Ford was first made
aware of the incident at an intelligence briefing.®® An Indonesian
listening post in Jakarta had picked up the Mayaguez’s mayday.
After attempts to contact the ship failed, the post had telephoned
the message: “Have been fired upon and boarded by Cambodian
armed forces at 9 degrees 48 minutes north and 102 degrees 53 min-
utes east,” to the United States Embassy in Jakarta. From there it
was relayed to Washington.3®

At the intelligence briefing, only sketchy details were available
about the ship and the incident. It could only be reported that a
United States merchant ship had been fired upon and boarded by
Cambodian forces, and that the ship was being taken to Kompong
Som. Two previous incidents in the same area during the past eight
days were mentioned also. On May 4, a South Korean vessel had
been chased, fired on and damaged by a Cambodian gunboat. On
May 7, a Panamanian vessel had been fired on, seized, held for 24
hours and then released by the Cambodians. The President’s feeling
was that “if they are going to take control not only of the ship, but
of the personnel, it is a serious matter.”4°

36Jd. at 56-57.

371d. at 57.

38 Newsweek, May 26, 1975, at 19, col. 2.
%Jd.; R. Rowan, supra note 10, at 66-67.

407d. at 67; Newsweek, May 26, 1975, at 19, col. 2; Time, May 26, 1975, at 10, col.
3; Post, May 13, 1975, at A-1, col. 6 and A-13, col. 2. The Panamanian vessel was
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The President called for a meeting of the National Security Coun-
cil at noon. From the outset, the question foremost in the minds of
these decision-makers was how to gain the release of the ship and
its crew. It was reported that there was “an authentic concern for
the safety of the captive crewmen in the hands of Cambodia’s
xenophobic new Khmer Rouge government.”#! There was also the
question of what action to take to prevent or at least deter similar
incidents from occurring in the future.4? The seizure also had be-

thought to be named “Unid.” Later it was discovered that “Unid” was the Navy
abbreviation for “unidentified.” To date, the name and owner of this ship remains
unidentified. It has been suggested that the ship might belong to one of those
marginal overseas companies which operate under foreign flags and prefer to keep
their business operations as secret as possible. See Post, June 15, 1975, at A-5,
cols. 1 and 2.

The day following the incident involving the South Korean vessel, its govern-
ment warned its merchant vessels to stay out of the area. Times, May 20, 1975, at
14, col. 3.

The question has arisen as to why no prompt warning was issued by the proper
United Statesauthorities to its merchant ships to avoid the troubled waters off of
Cambodia, considering that the incidents involving the South Korean and
Panamanian vessels were known to United States intelligence gathering sources
several days prior to the Mayaguez incident. See Times, May 20, 1975, at 14, col.
3. According to one source, it was not the custom of the United States Defense
Mapping Agency to issue special warnings to mariners on “anything so minor as
this .. ..” “Only forty-five such Special Warnings to Mariners have been issued,
since the days of John Paul Jones. The last such Warning was issued at the time
Haiphong harbor was mined.” See R. Rowan, supra note 10, at 50-51.

A special warning was issued the day after the Mayaguez seizure, stating:

Shipping is advised until further notice to remain more than 35
nautical miles off the coast of Cambodia and more than 20 nautical miles
off the coast of Vietnam including off lying islands. Recent incidents
have been reported of firing on, stopping and detention of ships, within
waters claimed by Cambodia, particularly in the vicinity of Poulo Wai
Island. This warning in no way should be construed as United States
recognition of Cambodian or Vietnamese territorial sea claims or as de-
rogation of the right of innocent passage for United States flag vessels,
or derogation of the freedom of the high seas.

72 Dep’t State Bull. 719-20 (1975).

41Se¢e Post, May 17, 1975, at A-17, col. 1;A-1, cols. 4 and 5; May 13, 1975, at A-13,
col. 3; Newsweek, May 26, 1975, at 17, col. 1. See also comments of Secretary of
State Kissinger at a news conference on May 16, 1975, reported in 72 Dep’t State
Bull. 753, 755 (1975). This concern was heightened by a faulty initial intelligence
report that the Mayaguez had been taken to the mainland. Newsweek, May 26,
1975, at 17, col. 1 and 20, vol. 1.

42Post, May 17, 1975, at 17, col. 1, A-1, cols. 4 and 5; U.S News & World Report,
May 26, 1975, at 24, col. 1; Time, at 12, col. 1; R. Rowan, supra note 10, at 68.
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come entangled in questions confronting United States foreign pol-
icy in Asia and other parts of the international arena.*®

Secretary of State Henry Kissinger argued that what was at
stake went far beyond the seizure of a U.S. cargo ship and its crew,
and called for a swift and decisive response.4* Secretary of Defense
Arthur Schlesinger is alleged, on the other hand, to have urged that
“the U.S. move cautiously to avoid over-reacting, and should use
only the minimum force necessary to get back the ship and crew.”4s

The Pueblo incident of 1968, in which the North Koreans seized a
U.S. intelligence ship and moved its crewmen inland beyond rescue,
was also discussed.#® Fearing the possible consequences the United

431d. U.S. News & World Report, May 26, 1975, at 19-22; Newsweek, May 26,
1975, at 16, col. 2 and 19, cols. 2-3; Time, May 26, 1975, at 9, and 12, col. 1. In
Thailand, the Philippines and in South Korea, the United States had already been
criticized for a lack of resolve following withdrawals from Phnom Penh, Cambodia,
and Saigon, South Vietnam. R. Rowan, supra note 10, at 68. Also, after the fall of
Saigon, North Korea began to make aggressive overtures toward South Korea.
See U.S. News & World Report, May 26, 1975, at 20, cols. 1and 2; Time, May 26,
1075, at 12, col. 1. In recent meetings with the Prime Ministers of Britain, Hol-
land, Australia, New Zealand and Singapore, President Ford stated that the
events in Indo-China “in no way weakened U.8. resolve to stand by its friends in
Asia and elsewhere.” A similar message would be delivered to a NATO summit
conference in Brussels on May 28-29 and to the Prime Minister of Japan soon
thereafter. U.S. News & World Report, May 26, 1975, at 20, col. 3, and 21, col. 1.
See also Newsweek May 26, 1975, at 17, col. 1.

441t is reported that Secretary Kissinger argued that the incident was an oppor-
tunity for the United States to restore its faded credibility with a decisive mili-
tary show of force. Newsweek, May 26, 1975, at 17, col. 2, and 19, cols. 2-3; Time,
May 26, 1975, at 12, col. 1. See also Newsweek, May 26, 1975, at 16, col. 2, where
it is reported that the Secretary told the National Security Council that the lives
of the crewman “must unfortunately be a secondary consideration.” (Kissinger
denied the quotation.)

45Time, May 26, 1975, at 12, col. 1.

46]d.; Newsweek, May 26, 1975, at 17, col. 1; R. Rowan, supra note 10, at 68. The
Pueblo was captured by North Korean torpedo boats and a subchaser off the port
of Wonsan on Jan. 23, 1968, after North Korea broadcast warnings that it would
not tolerate any ships in its territorial waters. One of the Pueblo’s 38-man crew
was killed in the capture. They were held for 11 months, tortured, and forced to
sign false confessions that they had been spying for the CIA. To gain release of
the crew, the United States had to apologize to the North Koreans for “grave acts
of espionage,” though the United States immediately repudiated the statement
after the crew’s release. The North Koreans claimed that the Pueblo had intruded
into its territorial waters. North Korea claimed a 12-mile limit. The United States
disputed this claim and also the assertion that the Pueblo was within the claimed
12-mile limit. Id. See also Post, May 15, 1975, at A-12, cols. 2-3; Rubin, Some
Legal Implications o the Pueblo Incident, 18 Int‘l L. & Comp. L.Q. 961 (1969);
McClain, The Pueblo Seizure In A Better Ordered World, 31Pitt. L.J. 255 (1969).
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States would have to face if the crew was not returned, and believ-
ing that “the Khmer Rouge was capable of brutal and irrational ac-
tions,” President Ford was reported to have been of the opinion
that “under no circumstances . . . , would he allow the Cambodians
to hold American hostages for months.”47

The prior incidents involving the South Korean and Panamanian
vessels were also mentioned,® as well as the question of why the
Cambodians had seized the Mayaguez.4®

President Ford made several decisions at the NSC meeting. He
instructed Secretary Kissinger to seek diplomatic assistance from

47See Time, May 26, 1975, at 12, cols. 1and 2. At a news conference on May 16,
1975, Secretary Kissinger said: "We believed that we had to draw a line against
illegal actions, and secondly, against situations where the United States might be
forced into a humiliating discussion about the ransom of innocent seamen for a
very extended period of time.” Post, May 17, 1975, at A-1, col. 5.

After Cambodia had warned American ships to stay out of its part of the
Mekong River, a United States patrol boat sailed into Cambodian river waters on
July 17, 1968. The boat and crew were seized by Cambodian authorities. The
United States claimed the intrusion was inadvertent and apologized to Cambodia.
However, Cambodia rejected the United States version of the incident and
warned that unless the United States offered a tractor or bulldozer for the return
of each seized man, the 11 Americans held would be tried “according to Cambodian
law.” Post, May 15. 1975, at A-12, col. 3; 28 Facts on File 293 (1978).

For reports of claimed Khmer Rouge actions of brutality and irrationality, see
Secretary of State Kissinger’s comments and opinion expressed at his May 12
news conference. He spoke of evidence of atrocities of major proportions taken
against civilian and military officials of the former government of Lon Nol and
their wives, and against the population at large. The government of Lon Nol sur-
rendered to the Khmer Rouge on April 16, 1975. 72 Dep’t State Bull. 725 (1975).
Similar reports can be found in 35 Facts on File 272, 309 (1975); Post, May 16,
1975, at A-16, cols. 1-3and A-27, cols. 1-4;July 13, 1975, at A-1, col. 4; and July
21, 1975, A-14, cols. 6-8. On NBC’s “Today Show” in May, Secretary Kissinger
said: “. ... we know that in Cambodia very tragic and inhuman and barbarous
things are going on. We don’t regret not having recognized Cambodia [Khmer
Rouge government] immediately.” 72 Dep’t State Bull. 667 (1975).

48See supra note 40; N.Y. Daily News, May 21, 1975, at C-7, col. 1.

4 Post, May 13, 1975, At A-1, col. 6; Time, May 26, 1975, at 10, col. 3. Some
officials guessed that, fresh from their conquest of the country, the new Khmer
Rouge government was simply kicking sand in the face of America. Others specu-
lated that they were just reinforcing their claim to the Wai Islands, where
geologists believe oil may lie under the surrounding sea bottom. Still others
feared that the ship had been seized in order to use it as a bargaining chip against
the United States over weapons with which soldiers of the former government had
fled to Thailand. 7d.
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the People’s Republic of China in an effort to persuade the Cambo-
dians to release the crew and the ship.5® The Chief of the Chinese
Liaison Office in Washington was summoned to the State Depart-
ment and given a message, with a request to relay it to Phnom
Penh. In addition, instructions to deliver a message to the Cambo-
dian Embassy in Peking and to enlist Chinese assistance were
transmitted to the U.S. liaison chief in Peking.5?

Contingency plans were set into motion, for use in the event dip-
lomatic initiatives were unsuccessful. Secretary of Defense
Schlesinger was directed to start the movement of ships and troops,
to undertake aerial surveillance, and to determine the location of
the ship and its crew.52 Accordingly, the Third Marine Division on
Okinawa was alerted, and a 1,100-man amphibious brigade was or-
dered flown to Utapao Air Base in Thailand.®® Moreover, six ships

50The United States had not extended any recognition to the Khmer Rouge gov-
ernment, and therefore had no diplomatic relations with them as such. See Secre-
tary Kissinger’s statement, supra note 47; Post, May 15, 1975, at A-1, col. 4.

China was the only nation to turn to as a messenger. The Khmer Rouge were
believed to have had diplomatic relations with China, North Vietnam, and North
Korea. The United States had no relations with the latter two States. See Post,
May 16, 1975, at A-16, col. 6. The new government, however, was recognized
jointly April 14, 1975, by the Association of Southeast Asian Nations, composed of
the Philippines, Indonesia, Thailand, Malaysia and Singapore. Japan also an-
nounced on April 18 that it would extend recognition at an early date. Though
recognized by ASEAN, it does not appear that any of the members had relations
with the Khmer Rouge at the time of the Mayaguez’s seizure. See 35 Facts on File,
No. 1799 (1975). In any event, it is apparent that China was the only country that
appeared to have any influence with the Khmer Rouge. See Post, May 17, 1976, at
A-10, cols. 5-6; May 15, 1975, at A-16, cols. 6-8; 72 Dep’t State Bull. 757 (1975).

518¢¢ R. Rowan, supra note 10, at 69; Post, May 17, 1975, at A-10, cols. 5-6; May
15, 1975, at A-16, cols. 6-8; 72 Dep’t State Bull. 754, 757 (1975).

52R. Rowan, supra note 10, at 69; Post, May 17, 1975, at A-10, col. 1;Time, May
26, 1975, at 11, cols. 1-2.

530n May 14, Thailand delivered a note to the United States vigorously protesting
the troop movement, which was made without its consent, consultation, or knowl-
edge, and the use of its territory for United States operations involving the
Mayaguez. The note stated that Thailand “does not wish to become involved in the
dispute between the United States and Cambodia over the ship.” It further stated
that “Thailand will not permit her territory to be used in connection with any
action that might be taken by the United States against Cambodia,” and that the
dispatch of United States Marines to Thailand was “not consistent with the good-
will existing between Thailand and the United States.” It added that these rela-
tions “would be exposed to serious and damaging consequences” unless the United
States forces were “withdrawn immediately.” Post, May 15, 1975, at A-12; May
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already in the Pacific—the destroyer escort Holt; the guided-missile
destroyer Wilson; and the aircraft carrier Coral Sea, with her three
destroyer escorts— were ordered to head for the Gulf of Thailand.
Finally, three P3 Orion anti-submarine reconnaissance planes based

16, 1975, at A-20; May 17, 1975, at A-1, col. 1, and A-11, col. 1. The marines were
withdrawn from Thailand in less than 24 hours after delivery of the note of pro-
test, but not before elements of the force were used in the recovery of the
Mayaguez and its crew. See Time, May 26, 1975, at 14, col. 3.

In addition to the marines, reconnaissance aircraft involved in the operation
also used Utapao Air Base. Moreover, it is believed that some fighter bombers
based at Korat Air Base in Thailand were used in the United Statesattacks on the
Cambodian gunboats on May 14. See Post, May 17, 1975, at A-1, col. 1 and A-11,
col. 1. Finally, eighty U.S. air police stationed at Nakhon Pyanom Royal Thai Air
Base in Thailand and specially trained in assault tactics were helicoptered to
Utapao Air Base. This was part of a tentative plan to drop them on the Mayaguez
by chopper and retake it by force. Eighteen air police aboard and five crewmen on
one helicopter perished in a crash en route to Utapao. R. Rowan, supra note 10,
at 90; Times, May 22, 1975, at 1, cols. 3 and 4.

At his news conference on May 16, 1975, Secretary Kissinger stated:

In so far as we have caused any embarrassment to the Thai Government,
we regret those actions. At the same time, it is clear that any relation-
ship between us and another country must be based on mutual interest.
And we, | believe, have reason, or have a right, to expeat that those
countries that have an alliance relationship with us look with some sym-
pathy on matters that concern the United States profoundly.

72 Dep’t State Bull. 753 (1975). Commenting further on the recall of the Thai am-
bassador to the United Statesand on the Thai Prime Minister’s announcement of a
complete review of all treaties and agreements between the United States and
Thailand, see Post, May 17, 1975, at A-1, col. 1, the Secretary said:
The Thai Government finds itself in general, in a complicated position
after the eventsin Indochina, quite independent of this recent operation.
We had prior to this recent operation, made it clear that we are prepared
to discuss with the Thai Government its conception of its requirements,
or of the necessary adjustments in the present period. We are still pre-
pared to do this, and we recognize that the Thai Government is under
some strains and under some public necessities. And they have to under-
stand, however, that we too, have our necessities.

Id. at 754. In answer to a question concerning why an effort was not made at least
to consult with the Thais prior to the movement of marines, the Secretary stated:
Well, the assumption was that we were in an emergency situation, in
which, on occasion, we have acted without having had a full opportunity
for consultation, and it was therefore thought that within the traditional
relationship it would be a measure that would be understood. In any

event, it would have presented massive problems either way.
Id. at 755.
On May 17, Thailand demanded an apology from the United States for
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in the Philippines were ordered airborne to locate the Mayaguez and
keep it under constant surveillance.54

The NSC decisions were not publicly disclosed. Instead, the
White House issued the following brief statement:

We have been informed that a Cambodian naval vessel
has seized an American merchant ship on the high seas
and forced it into the Port of Kompong Som. The Presi-
dent has met with the National Security Council. He con-
siders the seizure an act of piracy. He has instructed the
State Department to demand the immediate release of the
ship. Failure to do so would have the most serious conse-
quence~.~~

At 10:30 p.m. (Cambodian time) one of the P3 Orions located the
Mayaguez off Poulo Wai on its radar. The plane drew anti-aircraft
gunfire from the island. Tuesday, in the early morning hours, the P3
Orion dropped para-flares and made a visual sighting of the ship.5¢

B. TUESDAY, MAY 13

A crewman was informed by one of the Cambodian guards, who
appeared to be a radio operator also, that the Mayaguez would be
taken to Sihanoukville (Kompong Som, as the Khmer Rouge now
call it) as soon as it got light.3” Since early morning, the Cambo-
dians had been blasting away at the P3 Orion surveillance plane
from the island, the gunboats, and the Mayaguez, with small arms

the unauthorized use of its territory by the United States in military
operations to free the Mayaguez and its crew. Post, May 18, 1975, at
A-20. The United States offered apologies and on May 19 Thailand ac-
cepted. Times, May 20, 1975, at 1. In its note of apology the United
States observed: “It is clear that by its action the United States was able
to counter a common danger, to all nations and to the world’s commerce
presented by this illegal and unwarranted interference with interna-
tional shipping routes in the Gulf of Thailand.” Id. at 15, cols. 2-3.

54 R. Rowan, supra note 10, at 69; Time, May 26, 1975, at 11, cols. 1-2.
55 72 Dep’t. State Bull. 719 (1975);Post, May 13, 1975, at A-1.

56 R. Rowan, supra note 10, at 72.

571d. at 80, 82. See also map, infra, Appendix A.
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and 50-calibre machine-guns. The plane was hit and had to return to
its base, though the damage sustained was described as minimal.5®

At 8:30 a.m., the Cambodian ensign ordered the Mayaguez to
weigh anchor. Led by a gunboat, the ship headed for Kompong
Som.5® As the ship was underway, a member of the crew picked up
the Voice of America on his shortwave radio and heard the May 12
White House press release regarding the seizure and the Presi-
dent’s demand for the release of the ship and its crew.8® This news,
as well as a feeling of hope, circulated quickly amongst the crew.®?

At 1:18 p.m. it was realized that the ship was not headed for the
mainland. Instead, the Cambodians ordered her anchored in 100 feet
of water about one mile north of Koh Tang, a three-by-two mile
jungle island, thirty-four miles southeast of Kompong Som.82 Soon
thereafter, five or six United States jet fighters appeared and
strafed in front and back of the Mayaguez.%® The planes kept a con-
stant vigil over the Mayaguez during the afternoon, while the Cam-
bodians blasted away at them with small arms and machine-gun
fire.84

Toward evening, the crew was taken off the Mayaguez and
herded onto two fishing boats. A member of the gunboat crew ad-
dressed the captain of the Mayaguez in “halting English”: “No
worry. Cambodians no hurt you. Go back to ship in morning.”8%

During the evening hours, the Cambodians questioned what was
inside the locked rooms (the crew’s quarters) on the ship. The skip-
per replied that there were no guns or ammunition in the rooms, but
only clothes and personal belongings. The captain offered to go back
to the ship and unlock the rooms. The Cambodians agreed, and,

58 See R. Rowan, supra note 10, at 82, 89; President Ford’s letter to the Congress,
dated May 15, in 72 Dep’t State Bull. 721 (1975); Post, May 16, 1975, at A-17, col. 1.
The contents of this letter are set forth infra, Appendix D.

52 R. Rowan, supra note 10, at 82.

80 |d., text at note 55.

81 R. Rowan, supra note 10, at 62-83.

62|d. at 83, 89; Post, May 18,1975, at A-20, col. 3. See a/so map, infra, Appendix A.
All the way to Koh Tang the ensign had been ordering, “Go Ream! Go Ream, wharf
number two.” R. Rowan, supra note 10, at 83.

83 |d.

64 |d. at 87.

85 |d. at 94-95.
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after collecting all the crew’s keys and having the crew transferred
to one of the two fishing boats, the Cambodians, the skipper and one
other crew member set out for the Mayaguez in the vacated fishing
boat.%8

As the party boarded the ship, which was guarded by Cambo-
dians, a P3 Orion dropped a para-flare to take an aerial photograph.
This apparently panicked the Cambodians, although they had been
blazing away at the plane all evening. In any case, they appeared to
lose interest in the crew’s quarters and ordered the skipper to
abandon the ship.8” The party returned to the other fishing boat.
The crew spent the rest of the night on the boats, while above, the
P3 Orion kept its all-night vigil.&8

It was 2:21 a.m., Tuesday morning (Washington time), when
President Ford got the message that the Mayaguez had left Poulo
Wai and was heading to Kompong Som. However, by 6:22 a.m., the
President was informed that the ship was anchored off Koh Tang
Island.®® He was also advised that the P3 Orions drew heavy gun-
fire from both the island and the ship, and further, that one P3 was
hit but returned to its base safely.”

During the morning, the National Security Council met for the
second time.?* Acting on the concern that the crew might be moved
out of the area—a movement that would severely complicate the
recovery operation — the President ordered that boats between Koh
Tang and the mainland, as well as between the Mayaguez and the
mainland, be intercepted with minimal force.?

After the meeting, the President telephoned Secretary Kissinger,
who was in Missouri addressing a meeting of the International Rela-
tions Council,”® to discuss the possibility of setting a deadline for

8 d. at 96-97; Post, May 18, 1975, at col. 3.

87 |d.; R. Rowan, supra note 10, at 99-1083.

88 |d. at 101,

62 |d. at 88-89. See also May 13 statement of White House Press Secretary in 72
Dep’t State Bull. 719 (1975)

7Id. at 89. }

71 Post, May 17, 1975, at A-10, col. 1.

72 |d.; R. Rowan, supra note 10, at 90. Aircraft from Utapao Air Base, Thailand,
were used in implementing the order. 1d.

73 72 Dep’t State Bull. 723 (1975); R. Rowan, supra note 10, at 90, 92. Secretary
Kissinger’s absence from the second National Security Council meeting is reported
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the Cambodians to release the Mayaguez. The idea was eventually
rejected. As Kissinger later revealed, “We did not give a time limit.
We were considering at various times whether we should give a
time limit. Every time we considered it we came to the conclusion
that the risk of giving it to any military operation that might be
contemplated and to the crewmembers was greater than the bene-
fits to be achieved by giving a specific time limit—since most of
those benefits were really domestic, so that we could say that we
had given warning.”?* It was also thought that an ultimatum might
have hardened the Cambodians’ attitude even more.”

While Secretary Kissinger was pounding the podium at his news
conference in Kansas City, proclaiming: “The United States will not
accept harrassment of its ships on international sea lanes,”?® Thai-
land’s Prime Minister Kukrit was expressing outrage over the use of
Thai territory as a staging area for the 1,100 Marines flown in from
Okinawa. Publicly, at least, Thailand did not want to take sides in
the dispute. The Prime Minister gave the U.S. twenty-four hours to
get the Marines out of its territory.””

In the late afternoon, White House congressional liaison aides
began telephoning leaders of Congress to inform them of the Presi-
dent’s decision “to use force, if necessary,” to recover the Mayaguez
and its crew. They were not told specifically that bombing and roc-

to have been taken as an indication that the President had personally taken com-
mand in the crisis, which he did not want publicly perceived as serious enough to
warrant the Secretary to interrupt his trip. Time, May 26, 1975, at 12, col. 2.

4 R. Rowan, supra at 92; 72 Dep’t State Bull. 759 (1975). The Secretary further
stated:

So by constantly increasing the severity of our requests we tried to con-
vey an increasing sense of urgency, and therefore we approached the
Secretary General. First of all, a number of public statements were
made. Secondly, we approached on Wednesday the Secretary General of
the United Nations with a letter, which was made public, indicating very
clearly that we were going to invoke article 51 of the U.N. Charter, the
right of self-defense, of the U.N. Charter. And therefore we felt we had
in effect given an ultimatum without giving a specific time.

Id.

s See R. Rowan, supra note 1, at 92.

76 |d.; 72 Dep’t State Bull. M-29 (1975).

77 R. Rowan, supra note 10, at 92; Time, May 26, 1975, at 13, col. 3; supra note
53. It is said that “privately, though, Thailand had given its concurrence in
bringing in the Marines. .. .” R. Rowan, supra note 10, at 92. See also Post, May
16, 1975, at A-10, col. 1; May 17, 1975, at A-11; May 18, 1975, at C-7, col. 3.

60



19781 MAYAGUEZ: LEGAL ANALYSIS

keting of gunboats were contemplated.” They were, however, in-
formed that messages were sent to the new Cambodian government
through the Chinese government, demanding that the ship and the

78 Post, May 15, 1975, at A-1, col. 7; A-16, cols. 1-3. Several of the congressmen
who were informed merely thanked White House aides for the information. Others
specifically indorsed the decision. Id. During and after the crisis, questions arose
as to whether the Congressional War Powers Resolution was applicable to the
rescue operation. Further, it was asked whether the President had complied with
its provisions, particularly those relating to his obligation to consult with Con-
gress before introducing United States forces into situations where hostilities are
imminent. See Secretary Kissinger’s question and answer session following his
May 13th address at Kansas City, in 72 Dep’t State Bull. 728 (1975);Post, May 17,
1975, at A-1, col. 7 and A-16, cols. 1-8; Time, May 26, 1975, at 17, col. 3; News-
week, May 26, 1975, at 18, col. 2; Times, May 22, 1975, at 4, cols. 1-3; May 23,
1975, at 37; 35 Facts on File 330, 331, and 332 (1975).

The War Powers Resolution states, in part,
the President in every possible instance shall consult with Congress be-
fore introducing United States armed forces into hostilities or into situa-
tions where imminent involvement in hostilities is clearly indicated by
the circumstances, and after every such introduction shall consult reg-
ularly with the Congress until United States armed forces are no longer
engaged in hostilities or have been removed from such situations.
35 Facts on File 330 (1975). These questions of domestic law are beyond the scope
of this paper. It is submitted that such questions have little or no effect on the
validity of the claims analyzed in this inquiry. Nevertheless, a few brief observa-
tions are in order.

As for presidential authority to initiate military action, administration officials
were asserting that the President had acted under his constitutional executive
power, his authority as Commander-in-Chief of the United States armed forces,
and under his inherent power to protect American lives and property when they
are threatened. See Secretary Kissinger’s comments, supra; Times, May 23, 1975,
at 37, col. 1; Facts on File 331 (1975); President Ford’s letter to the Congress,
infra, Appendix D.

Among Congressional leaders, Senator Robert Byrd noted that the War Powers
Resolution did not, in his opinion, require the President to “consult” with Con-
gress in advance of a contemplated military action. See R. Rowan, supra note 10,
at 179. Senator Kennedy is reported to have stated that in the case of the
Mayaguez, the President had “a unique responsibility for the protection of Ameri-
can lives.” Id., at 175. Finally, the vast majority of senators and representatives
from both parties applauded the President’s Decision. See Post, May 15, 1975, at
A-1; Time, May 26, 1975, at 17, col. 3, and 18, col. 2; 35 Facts on File 331-32
(1975).

It is also significant to note that, on May 21, Senator Thomas Eagleton intro-
duced an amendment to the War Powers Resolution that would add the rescue of
nationals to situations cited as reasons for the President to commit United States
forces without prior approval of Congress. The amendment would also require the
President to determine that the nationals were being held involuntarily with the
consent of the foreign government; that there was a real threat to their lives; that
the foreign government would not protect them; and that minimum force would be
used in the rescue operation. Times, May 22, 1975, at 37, cols. 1-2.
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Senator Mike Mansfield was most critical of the administration’s actions in con-
sulting with Congress. While praising the President for making a “very difficult
decision,” which he thought was the right one, he denied that there had been
meaningful consultation. 1 was not briefed,” he said, “nor was | consulted before
the fact. | was notified after the fact about what the administration had already
decided to do. | did not give my approval or disapproval.* Rather he said, “we
were informed, not consulted. | repeat, informed, not consulted.” Post, May 15,
1975, at A-16, cols. 3-5; Time, May 26, 1975, at 17, col. 3.

Other leaders took a different view. For instance, Senator John Sparkman,
Chairman of the Foreign Relations Committee, called administration briefings “a
pretty good degree of consultation.” Post, May 15, 1975, at A-16, cols. 1-3. Two
Senate sponsors of the War Powers Resolution, Senator Frank Church and Sena-
tor Jacob Javits, believed the President had complied with the Resolution. Sena-
tor Church stated: I really don’t know what more a President can do in a situa-
tion that requires fast action.” Time, May 26, 1975, at 17, col. 3. The Senate
Foreign Relations Committee, after a 3-hour briefing on May 14 by administration
officials, unanimously approved a resolution condemning the seizure of the
Mayaguez and supporting the President’s right to use force under the constitution
to retrieve the ship and its crew “albeit within the limits imposed by the War
Powers Act.” Post, May 15, 1975, at A-1, col. 7.

It is stated that the difference between the two views regarding consultation
lies in how one interprets the word “consult.” To some, it means to get prior
advice of Congress, ask its opinion and “pay it some real attention in formulating a
decision.” To others, it means simply to keep Congress informed. 1d. at A-16, col.
5.

One commentary stated that

President Ford did go much further than several of his recent predeces-
sors in letting Congress know what he intended to do. But it also seems
clear that the basic decisions for action been taken before the congres-
sional leaders were contacted and probably only would have been re-
versed had there been total and unremitting opposition from all the con-
gressional leaders.

Id. at cols. 5-8. A White House staffer is reported to have said, “Some things can‘t

be decided by a committee. That’s why you’ve got a President. He’s President and

they aren’t.”” Newsweek, May 26, 1975, at 18, col. 1.

A second amendment introduced by Senator Eagleton on May 21 uould require
the President to seek “the advice and counsel of Congress” before committing
United States forces into a hostile situation. Times, May 22, 1975, at 37, cols. 2-3.

A presidential report to Congress within 48 hours of initiation of the commit-
ment of United States forces to hostilities, as required by the War Powers Resolu-
tion, was effected in the form of a letter dispatched about 2:30 a.m., May 15, to
House Speaker Carl Albert and Senator Eastland, president pro tempore of the
Senate. The notification period extended until 6:20 a.m., or 48 hours after United
States planes fired across the bow of the Mayguez to prevent it from being moved
to the mainland. Post, May 16, 1975, at A-1, and A-16, col. 1; supra note 63;
President’s Letter to Congress, infra, Appendix D.

For a thorough treatment of the War Powers Resolution in all its varied as-
pects, see Cruden, The War-Making Process, 69 Mil. L. Rev. 35 (1975), and
Spong, The War Powers Resolution Revisited. Historical Accomplish ment or
Surrender?, 16 Wm. & Mary L. Rev. 823 (1975). In both articles the War Powers
Resolution is discussed in terms of the Mayaguez incident.
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crew be released, and notifying the Cambodians not to move the
ship or the crew from where they were at the time.”®

After spending a restless night on the two fishing boats lashed
together off of Koh Tang Island, the captain of the Mayaguez could
hardly wait to return to the ship as the Cambodians stated the pre-
vious evening would happen that morning.8® At 8:00 a.m., the Cam-
bodians herded the crew on the forward deck of one of the fishing
boats and set out in the direction of the Mayaguez. Two gunboats
ranged out ahead of the fishing boat.

Suddenly, the fishing boat veered starboard and set a new course
along with the gunboats, heading northeast towards the mainland. 8!
Six United States jet fighters appeared and attempted to turn the
gunboats around — first, by visual signals, and then, after that
failed, by strafing and rocketing off the bow of the vessels. The
gunboats returned the fire. Failing to stop them, the jets attacked
the gunboats and sank them.82 During the interdiction operation,
ordered by President Ford,®® another gunboat was sunk off Koh
Tang Island and four others were strafed and damaged in the vicin-
ity of the island.84 A United States helicopter attempted to pick up
survivors during the operation, but was forced away by Cambodian
gunfire.®s

Similar attempts were made to try to turn the fishing boat
around. The jet fighters, streaking at 1,000miles per hour, machine
gunned and rocketed off the boat's bow, coming closer with each
pass. At one point, the planes fired so close that shrapnel flew on
deck, wounding three crewmen of the Mayaguez.®® The pilot of the

78R. Rowan, supra note 10, at 93: supra note 51; Time, May 26, 1975, at 12, col. 3.
Attempts to engage Prince Norodom Sihanouk in an effort to secure the release of
the Mayaguez and its crew were also undertaken by United States diplomats in
Peking, where the Prince resided and administered his government in exile. The
Prince failed to respond to requests for the ship's prompt release. Post, May 15,
1975, at A-16, cols. 6-8.

80R. Rowan, supra note 10, at 130-31.

817d. 131.See also map, Appendix A.

82Time, May 26, 1975, at 12, col. 3, and 13, col. 1;R Rowan, supra note 10, at 132.
838¢e note 72 supra.

84R. Rowan, supra note 10, at 141; Post, May 17, 1975, at A-10, col. 1. See also
Air Force photo of sunken gunboat 30 meters east of Kon Tang Island in R. Rowan
supra note 10, at 114,

8Jd. at 141; Time, May 26, 1975, at 13.

8R. Rowan supra note 10, at 133-37; Post, May 18, 1975, at A-20, cols. 4-5.
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fishing boat, who was a Thai and had been captured by the Cambo-
dians five months earlier on a charge that he had been fishing in
Cambodian waters,®” made several attempts to turn around, but the
Cambodian guards forced him at gunpoint to proceed forward.®®

The attempt to turn the fishing boat around began about 8:30
a.m.% At approximately 9:35 a.m., one of the United States pilots
reported that he believed he saw Caucasian faces on the fishing
boat.?® This information was quickly relayed to the White House,
with a request for instructions as to how to proceed against the
boat. !

President Ford was informed of the details of the interdiction op-
eration shortly before he convened a third National Security Council
meeting late Tuesday night (Washington time).*? Two further inci-
dents of prior Cambodian interference with shipping were reported
to him, also. A Thai freighter had been seized and held for two
hours at Poulo Panjang, 40 miles east of Poulo Wai, and a Swedish
motor ship had been fired on off the same island, but had succeeded
in outrunning her attackers.®?

At the Council meeting, the President believed that the situation,
as developed, called for forceful and swift action. The major ques-
tion was how much force to use and when to use it. “The President
was concerned that once the decision to use force was made, it be
sufficient to assure the military success of the operation. He felt a
strong personal desire not to err on the side of using too little
force.”%4

87R. Rowan, supra note 10, at 168.

88]4. at 136; Post, May 18, 1975, at A-20, cols. 4-5.

88R. Rowan, supra note 10, at 132.

207d. at 138.

sifd., at 143.

92]d., at 141; Time, May 26, 1975, at 13.

93R. Rowan, supra note 10, at 140; Post, May 17, 1975, at A-10, cols. 5-6.

%4R. Rowan, supra note 10, at 142; Newsweek, May 26, 1975, at 21, col. 2. The

President is reported to have said:
Subjectively, | was having thoughts like this: If it failed and I did noth-
ing, the consequences would be very, very bad, not only in failing to
meet that problem, but the implications on a broader international scale.
To do something was at least an expression of effort so | felt it would be
far better to take strong action even though the odds might be against
us. It was far better than failing and doing nothing.

R. Rowan, supra note 10, at 142,
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The decision was made to mount a rescue mission. Two Marine
units were to be used. One unit would assault Koh Tang, and the
other would board the Mayaguez. The two-pronged attack would
also involve air support, including the bombing of selected targets
on the mainland.®s

It was also decided that the operation be delayed for a day. The
debate over delaying the operation centered around the availability
of the aircraft carrier Coral Sea, which was being slowed by strong
headwinds. The possible importance of the carrier in the rescue of
the crew was the overriding factor in the decision to postpone the
mission.%8

During the meeting, the report that a United States pilot, en-
gaged in the interdiction operation, observed what he believed to be
some Caucasian faces on the fishing boat, reached the Cabinet Room
with a request for instructions. The President was reported to have

95Time, May 26, 1975, at 13; R. Rowan, supra note 10, at 142; Post, May 17, 1975,
at A-1, cols. 4-5 and A-10. The article in the latter source leads one to believe that
the basic strategy for the rescue and recovery operation was developed at the
fourth National Security Council meeting held on Wednesday. A similar account is
reported in Newsweek, May 26, 1975, at 21, col. 2. While it appears that final
decisions were made and orders were issued at the fourth National Security Coun-
cil meeting, the basic strategy seems to have been developed beforehand. See
Post, May 16, 1975, at A-16, col. 2.

Five different military options were presented by General David C. Jones, the
acting chairman of the Joint Chiefs of Staff. The plan chosen by the President was
“option four.” Post, May 17, 1975, at A-10.

At the meeting the decision-makers knew when the destroyers Holt and Wilson
would arrive on the scene. However, they did not know whether the carrier Coral
Sea would be close enough to lend support, because strong headwinds were slow-
ing it. R. Rowan, supra note 10, at 142, 173. The option of using B-52 bombers
against the selected targets on the mainland was thus considered as an alternative
if the Coral Sea were unavailable. The option became academic after headwinds
subsided, assuring the availability of the carrier in the operation. Times, May 19,
1975, at 1, col. 2, and 8, col. 3; R. Rowan, supra note 10, at 173. It is further
reported that Secretary Kissinger raised the possibility of bombing Cambodian
cities with B-52’s. It was asserted that Vice President Rockefeller, also on the
National Security Council, thought it was a feasible suggestion. But the Presi-
dent, Secretary of Defense Schlesinger and the Joint Chiefs of Staff quickly dis-
carded the idea. The latter members were concerned over the danger of hitting
third-country ships if a port like Kompong Som was bombed. There also was con-
cern over bombing population centers. See Parade Magazine, The Washington
Post, June 22, 1975, at 5, col. 3.

%6R. Rowan, supra note 10, at 142-143; note 85 supra.
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said: “l had to assume that if this fishing boat, with those crew
members, got ashore, that the odds were against us in getting them
back. But | was torn with the other side of the coin. If we told the
pilot to strafe the boat or sink the boat, that might be losing every-
thing. So it looked like the better decision was to let it proceed, and
| issued the order that the pilot should not sink the boat or strafe
it.”97

Before the meeting ended the President further ordered that the
Navy, Marines and Air Force in the Pacific be put on full alert and
be capable of moving out in one hour’s time.®® The meeting ad-
journed after midnight.®®

In a final attempt to turn the fishing boat around, United States
planes gassed the vessel with a burning-choking chemical. The at-
tempt failed.°® The fishing boat entered Kompong Som Harbor at
10:00 a.m. (Cambodian time).1°!

Five hundred grim-looking Cambodians met the fishing boat as it
docked in port. There were men, women, and children, and almost
all were armed. Within 15 minutes, the crowd doubled in size.?2
Then a gunboat came alongside the fishing boat, and, after an ex-
change between the guards on the fishing boat and the gunboat
crew the fishing boat pulled away from port and proceeded south-
east along the coast. It anchored near what appeared to be a prison
compound.'% After a short period of time, the same gunboat that
had come alongside the fishing boat in port reappeared. After
another exchange between the Cambodians, both boats proceeded in

9?R. Rowan, supra note 10, at 143.

98Time, May 26, 1975, at 13, col. 1;Post, May 17, 1975, at A-10, col. 1.

9%7U.S. News & World Report, May 26, 1975, at 20, col. 2; R. Rowan, supra note
10, at 144.

10074 at 145-152; Post, May 18, 1975, at A-20, col. 4. One crewman of the
Mayaguez had a heart condition and passed out from the gas attack. R. Rowan.
supra note 10, at 150.

10174, at 152; Post, May 18, 1975, at A-20, col. 4. See also map, infra, Appendix A.
It is claimed that the attack on the fishing boat in an attempt to turn it around
lasted 4-hours. See id.; Newsweek, May 26, 1975, at 20, col. 3; U.S. News &
World Report, May 26, 1975, at 20; Times, May 20, 1975, at 14, col. 4. However,
according to the time sequence set out in the text above (seealso note 79 supraj,
it seems that the attack lasted only 1%hours.

102Post, May 18, 1975, at A-20, col. 4; R. Rowan. supre note 10, at 153-55.
10374, at 155-56.
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a westerly direction and docked at a military compound on the Koh
Rong Sam Lem, a jungle island west of Kompong Som and some 12
miles from the mainland. %4

An English-speaking interpreter for the compound commander