PI1-001-L¢ LITHAWVd AWV 40 1d3a

MIAINTH MVT AUVIITIN

PIT ANYION

Military
Law
Review

A PROSECUTORIAL GUIDE TO COURT-MARTIAL
SENTENCING
Major Larry A. Gaydos

TO DETERMINE AN APPROPRIATE SENTENCE:
SENTENCING IN THE MILITARY JUSTICE
SYSTEM

Captain Denise K. Vowell

INSANITY DEFENSE REFORM
Major Rita R. Carroll

TRADE SECRETS AND TECHNICAL DATA
RIGHTS IN GOVERNMENT CONTRACTS
Captain Donna C. Maizel

PUBLICATION NOTES

Volume 114 Fall 1986




Pamphlet HEADQUARTERS
DEPARTMENT OF THE ARMY
No. 27-100-114 Washington, D.C., Fall 1986

MILITARY LAW REVIEW—-VOL. 114

The Military Law Review has been published quarterly at The
Judge Advocate General’s School, U.S. Army, Charlottesville,
Virginia, since 1958. The Review provides a forum for those
interested in military law to share the products of their experience
and research and is designed for use by military attorneys in
connection with their official duties. Writings offered for publica-
tion should be of direct concern and import in this area of
scholarship, and preference will be given to those writings having
lasting value as reference material for the military lawyer. The
Review encourages frank discussion of relevant legislative, admin-
istrative, and judicial developments.

EDITORIAL STAFF

CAPTAIN THOMAS J. FEENEY, Editor
MS. EVA F. SKINNER, Editorial Assistant

SUBSCRIPTIONS: Private subscriptions may be purchased
from the Superintendent of Documents, United States Govern-
ment Printing Office, Washington, D.C. 20402. Publication ex-
change subscriptions are available to law schools and other
organizations which publish legal periodicals. Editors or publish-
ers of such periodicals should address inquiries to the Editor of
the Review.

Inquiries concerning subscriptions for active Army legal offices,
other federal agencies, and JAGC officers in the USAR or
ARNGUS not on active duty should be addressed to the Editor of
the Review. To ensure continued distribution, U.S. Army Reserve
judge advocates should promptly inform the U.S. Army Reserve
Personnel Center of address changes. Judge advocates of other
military departments should request distribution from their ser-
vice’s publication channels.

CITATION: This issue of the Review may be cited as 114 Mil.
L. Rev. (number of page) (1986).Each quarterly issue is a
complete, separately numbered volume.

POSTAL INFORMATION: The Military Law Review (ISSN
0026-4040)is published quarterly at The Judge Advocate Gener-



al's School, U.S. Army, Charlottesville, Virginia 22903-1781.
Second-class postage paid at Charlottesville, Virginia and addi-
tional mailing offices. POSTMASTER: Send address changes to
Military Law Review, The Judge Advocate General’s School, U.S.
Army, Charlottesville, Virginia 22903-1781.

INDEXING: The primary Military Law Review indices are
volume 91 (winter 1981) and volume 81 (summer 1978). Volume 81
included all writings in volumes 1 through 80, and replaced all
previous Review indices. Volume 91 included writings in volumes
75 through 90 (excluding Volume 81), and replaced the volume
indices in volumes 82 through 90. Volume indices appear in
volumes 92 through 95, and were replaced by a cumulative index
in volume 96. A cumulative index for volumes 97-101 appears in
volume 101, and a cumulative index for volumes 102-111 appears
in volume 111.

Military Law Review articles are also indexed in the Advanced
Bibliography of Contents: Political Science and Government; Le-
gal Contents (C.C.L.P.); Index to Legal Periodicals; Monthly
Catalog of United States Government Publications; Law Review
Digest; Index to U.S. Government Periodicals; Legal Resources
Index; three computerized data bases, the Public Affairs Informa-
tion Service, The Social Science Citation Index, and LEXIS; and
other indexing services. Issues of the Military Law Review are
reproduced on microfiche in Current U.S. Government Periodicals
on Microfiche, by Infordata International Inc., Suite 4602, 175
East Delaware Place, Chicago, Illinois 60611.



MILITARY LAW REVIEW

TABLE OF CONTENTS

Title
A Prosecutorial Guide to Court-Martial Sentencing

Major Larry A. GaydosS., cevvieensrrrrnnsssnnssnens

To Determine an Appropriate Sentence: Sentencing in the
Military Justice System

Captain Denise K. Vowell .. ...iiiiiiiiiniiinnininns
Insanity Defense Reform
Major Rita R. Carroll.. ......civiviiiiiiiiiiiinnnns

Trade Secrets and Technical Data Rights in Government
Contracts

Captain Donna C. Maizel ...vvvvivrnniiinnninnnnnins
Publication NOTeS. ..vuvviiivii it ii it iieneas

Page

87

183

225
299



SUBMISSION OF WRITINGS: Articles, comments, recent development notes,
and book reviews should be submitted typed in duplicate, double-spaced, to the
Editor, Military Law Review, The Judge Advocate General’s School, U.S. Army,
Charlottesville, Virginia 22903-1781.

Footnotes also must be typed double-spaced and should appear as a separate
appendix at the end of the text. Footnotes should be numbered consecutively from
the beginning to end of a writing, not chapter by chapter. Citations should
conform to the Uniform System of Citation (14th ed. 1986), copyrighted by the
Columbia, Harvard, and University of Pennsylvania Law Reviews and the Yale
Law Journal, and to A Uniform System of Military Citation (TJAGSA Oct. 1984)
(available through the Defense Technical Information Center, ordering number AD
B088204). Masculine pronouns appearing in the text will refer to both genders
unless the context indicates another use.

Typescripts should include biographical data concerning the author or authors.
This data should consist of grade or other title, present and immediate past
positions or duty assignments, all degrees, with names of granting schools and
years received, bar admissions, and previous publications. If the article was a
speech or was prepared in partial fulfillment of degree requirements, the author
should include date and place of delivery of the speech or the source of the degree.

EDITORIAL REVIEW: The Editorial Board of the Military Law Review
consists of the Deputy Commandant of The Judge Advocate General‘s School; the
Director, Developments, Doctrine, and Literature Department; and the Editor of
the Review. They are assisted by instructors from the teaching divisions of the
School’s Academic Department. The Board submits its recommendations to the
Commandant, TJAGSA, who has final approval authority for writings published in
the Review. The Military Law Review does not purport to promulgate Department
of the Army policy or to be in any sense directory. The opinions and conclusions
reflected in each writing are those of the author and do not necessarily reflect the
views of The Judge Advocate General or any governmental agency.

The Board will evaluate all material submitted for publication. In determining
whether to publish an article, note, or book review, the Board will consider the
item’s substantive accuracy, comprehensiveness, organization, clarity, timeliness,
originality, and value to the military legal community. There is no minimum or
maximum length requirement.

When a writing is accepted for publication, a copy of the edited manuscript will
generally be provided to the author for prepublication approval. However, minor
alterations may be made in subsequent stages of the publication process without
the approval of the author. Because of contract limitations, neither galley proofs
nor page proofs are provided to authors.

Reprints of published writings are not available. However. authors receive
complimentary copies of the issues in which their writings appear. Additional
copies are usually available in limited quantities. They may be requested from the
Editor of the Review.

BACK ISSUES: Copies of recent back issues are available to Army legal offices
in limited quantities from the Editor of the Review.

Bound copies are not available and subscribers should make their own
arrangements for binding if desired.

REPRINT PERMISSION: Contact the Editor, Military Law Review, The Judge
Advocate General’s School, U.S. Army, Charlottesville, Virginia 22903-1781.



A Prosecutorial Guide to Court-Martial
Sentencing

Major Larry A. Gaydos*

“I just came from a three year assignment as a Brigade
Commander in Germany. During 18 months of that tour |
served as a member of a court-martial panel. Why do
military trial counsel always roll-over on sentencing?”’

I. INTRODUCTION

Historically the sentencing phase of the court-martial has been
the defense counsel’s show. The 1969 Manual for Courts-Martial2
intentionally limited the trial counsel’s role to the presentation of
narrowly specified matters in aggravations while the defense
counsel had virtually unfettered opportunity to present matters in
extenuation and mitigation.4 An aggressive trial counsel’s sen-
tencing strategy usually consisted of preparing an extensive
rebuttal case and waiting for the defense counsel to open the
door. The government often wasted substantial resources by
having the accused’s entire chain-of-command sitting in the
witness waiting room while the defense counsel carefully walked

*Judge Advocate General’s Corps, United States Army Reserve. Currently
Associate, Haynes and Boone, Dallas, Texas. Formerly assigned as Instructor,
Criminal Law Division, The Judge Advocate General‘s School, U.S. Army, 1983 to
1986; Senior Defense Counsel, Hanau, Federal Republic of Germany, 1979 to 1981;
Trial Counsel, 3d Armored Division, Hanau, Federal Republic of Germany, 1978 to
1979. B.A., United States Military Academy, 1973; J.D., University of Virginia
Law School, 1978. Completed 31st Judge Advocate Officer Graduate Course, 1983.
Author of A Comprehensive Guide to the Military Pretrial Investigation, 111 Mil.
L. Rev. 49 (1986); The SJA as the Commander’s Lawyer: A Realistic Proposal,
The Army Lawyer, Aug. 1983, at 14; Client Perjury: A Guide for Military Defense
Counsel, The Army Lawyer, Sept. 1983, at 13; The Randolph-Sheppard Act: A
Trap for the Unwary Judge Advocate, The Army Lawyer, Feb. 1984, at 21; New
Developments in Impeachment of Verdicts, The Army Lawyer, Oct. 1985, at 38;
Providence Inquiry — New Source of Prosecution Evidence?, The Army Lawyer,
June 1986, at 68. Coauthor of A Methodology for Analyzing Aggravation
Evidence, The Army Lawyer, July 1986, at 6. Contributing author of Significant
Decisions of the Court of Military Appeals, 103 Mil. L. Rev. 79 (1986); The 1984
Manual for Courts-Martial: Significant Changes and Potential Issues, The Army
Lawyer, July 1984, at 1. Member of the bars of the Commonwealth of Virginia,
the United States Court of Appeals for the Fourth Circuit, the United States
Court of Military Appeals, and the Supreme Court of the United States.

‘Question from Brigade Commander attending the Senior Officers Legal Orienta-
tion Course at The Judge Advocate General’s School, Charlottesville, Virginia
(Nov. 8, 1985).

‘Manual for Courts-Martial. United States. 1969 (Rev. ed.} [hereinafter MCM.
19691.

3See MCM, 1969, para. 75b.

‘See MCM, 1969, para. 75c.
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the extenuation and mitigation tightrope. The skilled defense
counsel could make the chain-of-command’s trip to the courtroom
fruitless by presenting only those matters which created a
favorable impression about the accused without opening the door
to any specific rebuttal evidence. Perhaps because of the frustra-
tion associated with this type of defense strategy, many trial
counsel chose to concede the sentencing portion of the trial.

In the last few years the rules applicable to court-martial
sentencing have changed, and there is every expectation that they
will continue to change, in favor of the prosecution.5 Although the
Manual and the courts have greatly expanded the potential for
prosecutorial sentencing evidence, trial counsel seemingly have
not changed their sentencing practice. Sentencing procedures are
intended to be adversarial in nature. Trial counsel (or trial judges)
who fail to let the system work do a disservice to the government.
The purpose of this article is to provide trial counsel with a
comprehensive guide to the court-martial sentencing process
including a survey of advocacy techniques for aggressive prosecu-
tion, a thorough discussion of the developing substantive law
concerning admissible sentencing evidence, an outline of sentenc-
ing procedures, and a guide to permissible punishments at
courts-martial.

11. PROSECUTORIAL SENTENCING
PHILOSOPHY

To be a successful prosecutor, an attorney obviously must have
a command of the law applicable to sentencing. What may be less
obvious is that the first step toward success actually is to develop
an appropriate “philosophy” about sentencing. The trial counsel
must be aggressive without being overbearing.

A. Ethical Perspective

At a recent general court-martial sentencing proceeding, the
defense counsel argued that the accused could be rehabilitated
and should not be given a punitive discharge. The trial counsel
“argued” that he agreed. When confronted after the trial by the
staff judge advocate, the trial counsel explained that he thought a

*For a discussion of sentencing changes in the 1984 Manual for Courts-Martial,
see generally The Instructors of the Criminal Law Division (TJAGSA),The 1984
Manual for Courts-Martial: Significant Changes and Potential Issues, The Army
Lawyer, July 1984, at 1.

2
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sentence excluding a punitive discharge was reasonable under the
circumstances and thus he had an ethical obligation to seek
justice by arguing against a punitive discharge.

The ABA Code of Professional Responsibility does, in fact,
state that the duty of the public prosecutor is to “seek justice.’’®
Unfortunately, the ethics standards do not further define that
general obligation. A military trial counsel satisfies the general
duty to “seek justice” by complying with the specific ethical
obligations regarding initiation of charges,” disclosure of exculpa-

*Model Code of Professional Responsibility EC 7-13 (1980). Perhaps the best
articulation of this concept was penned by the Supreme Court, which used the
following passage to describe the role of the federal prosecutor:

The United States Attorney is the representative not of an ordinary
party to a controversy, but of a sovereignty whose obligation to
govern impartially is as compelling as its obligation to govern at all;
and whose interest, therefore in a criminal prosecution is not that it
shall win a case, but that justice shall be done. As such, he is in a
peculiar and very definite sense, the servant of the law, the twofold
aim of which is that guilty shall not escape or innocent suffer. He
may prosecute with earnestness and vigor—indeed he should do so.
But while he may strike hard blows, he is not at liberty to strike foul
ones. It is as much his duty to refrain from improper methods
calculated to produce a wrongful conviction as it is to use every
legitimate means to bring about a just one.

Berger v. United States, 295 U.S. 78, 88 (1935).

’Even though the trial counsel exercises no direct control over the convening
authority’s exercise of prosecutorial discretion the ethical standards do not absolve
the military trial counsel from all responsibility in the charging process.

Military trial counsel may not personally prefer court-martial charges against an
accused unless they have personal knowledge of, or have investigated, the matters
set forth in the charges and they believe that the charges are true in fact to the
best of their knowledge and belief. Manual for Courts-Martial, United States, 1984,
Rule for Courts-Martial 307(b)(2) discussion [hereinafter R.C.M. 307(b)2} discus-
sion]. Military trial counsel (and staff judge advocates) are ethically precluded from
instituting criminal charges or causing criminal charges to be instituted when they
know or it is obvious that the charges are not supported by probable cause. Model
Code of Professional Responsibility DR 7-103(A)1980). It is likewise unprofessional
conduct for a trial counsel to permit the continued pendency of criminal charges
when it is known that the charges are not supported by probable cause. Finally, a
trial counsel should not institute, cause to be instituted, or permit the continued
pendency of criminal charges in the absence of sufficient admissible evidence to
support a conviction. Standards for Criminal Justice 3-3.9(a}(1979).

A military trial counsel does not have prosecutorial discretion and cannot
preclude the convening authority from going forward with charges which are not
supported by probable cause. The military trial counsel fulfills his or her ethical
obligation by informing the convening authority of the defects in the charges, or
deficiencies in the evidence supporting the charges, and advising against prosecu-
tion. Model Code of Professional Responsibility EC 7-14 (1980). If the convening
authority considers the advice and nevertheless orders the prosecution of the case,
the trial counsel may ethically prosecute in the name of the United States. Model
é:_ode of Professional Responsibility EC 7-14 (1980). Accord R.C.M. 502(d)5)(A)

iscussion.
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tory evidence,® and candor toward the tribunal9 contained in the
Code of Professional Responsibility and the ABA Standards for
Criminal Justice.1°

In the military, the convening authority, not the trial counsel,
exercises prosecutorial discretion.!! The trial counsel’s duty to
seek justice does not mean that the trial counsel must substitute
his or her subjective judgment about what is an appropriate
sentence for the convening authority’s judgment. The trial coun-
sel’s advisory opinion concerning an appropriate sentence can be
given to the convening authority before trial to assist the
convening authority in making a referral decision!? and an
advisory recommendation on sentence appropriateness can be

“Trial counsel have an ethical obligation to make timely disclosure to the defense
of dl evidence that “tends to negate the guilt of the accused, mitigate the degree
of the offense, or reduce the punishment.” Model Code of Professional
Reponsibility DR 7-103(B) (1980); Standard for Criminal Justice 3-3.11(a) (1979).

"Model Code of Professional Responsibility DR 7-102, DR 7-106 (1980).

*The Manual for Courts-Martial provides that the Judge Advocate General of
each service may prescribe rules “to govern the professional supervision and
discipline of military trial and appellate judges, judge advocates, and other lawyers
who practice in proceedings governed by the Code and this Manual.” R.C.M.
109(a).

Army Regulation 27-1, which governs the Judge Advocate Legal Service,
provides that:

All JAs and civilian attorneys o the JALS are subject to those
statutes, directives, and regulations that govern the rendering of legal
services within the Army. To the extent they do not conflict with
these statutes, directives, and regulations, the following are applicable
to all JAs and civilian attorneys of the JALS:

a. The American Bar Association Code of Professional Responsibil-
ity including the canons, ethical considerations, and disciplinary rules.

b. The Code of Judicial Conduct.

Dep’t of Army, Reg. No. 27-1, Legal Services-Judge Advocate Legal Service, para.
5-3 (1 Aug. 1984) [hereinafter AR 27-11.

Army Regulation 27-10 governing military justice provides that:

The Code of Judicial Conduct and Model Code of Professional
Responsibility of the American Bar Association are applicable. .. to
judges and lawyers involved in court-martial proceedings in the
Army. ... Unless they are clearly inconsistent with the UCMJ, the
MCM, and applicable departmental regulations, the American Bar
Association Standards for Criminal Justice also apply to military
judges, counsel, and clerical support personnel of Army courts-martial.

Dep’t of Army, Reg. No. 27-10, Legal Services-Military Justice, para. 5-8 (10 Dec.
1985) [hereinafter AR 27-10].

“R.C.M. 601(a) (Only a convening authority has the power to order trial by
court-martial).

“R.C.M. 502(d)(5)(A) discussion. If general court-martial is contemplated, this
information should normally be supplied directly to the staff judge advocate, who
can incorporate it in the pretrial advice. R.C.M. 406.

4
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made after the trial to assist the convening authority in exercis-
ing clemency authority.1® At trial, the trial counsel represents the
convening authority’s interestl4 and has an ethical obligation to
represent those interests “zealously within the bounds of the
law.”15 The trial counsel satisfies all ethical obligations, and will
be most successful, by following two rules: always argue for the
maximum credible punishment; and if the maximum credible
punishment is less than the maximum allowable punishment,
argue for a specific sentence only with prior approval of the staff
judge advocate.

As a general rule, the only time a trial counsel should not argue
for the maximum allowable punishment is when it is clearly not
warranted and arguing for the maximum punishment will not be
credible. The trial counsel’s decision to argue for less than the
maximum punishment should be based on trial tactics — not the
subjective evaluation of what constitutes a reasonable punish-
ment.

When the maximum allowable punishment is not credible, the
trial counsel can argue for some specific lesser punishment (e.g., 5
days hard labor without confinement);¢ for a specific type of
punishment without designating a specific quantity (e.g., confine-
ment or a substantial period of confinement); or for “an appropri-
ate sentence.” Asking for a specific lesser punishment is poten-
tially dangerous because it may place a ceiling on the amount of
punishment which will be considered by the sentencing authority.
When the trial counsel asks for “5 years confinement,” he or she
is saying, “The maximum is 10 years and that is your starting
point. Based on the facts of the case and the defense evidence in
extenuation and mitigation, this accused deserves 5 years confine-
ment.” As a practical matter, the court members may erroneously
interpret trial counsel’s remarks as, “The trial counsel is asking
for no more than 5 years confinement. That is our starting point.
Now, based on the extenuation and mitigation presented by the

“After a general court-martial this information should normally be supplied to
the staff judge advocate, who can incorporate it in the post-trial recommendation.
R.C.M. 11086.

“R.C.M. 502(d}5)(A) discussion.

“’Model Code of Professional Responsibility Canon 7 (1980).

“United States v. Higdon, 2 M.J. 445 (A.C.M.R. 1975) (trial counsel can argue
for a specific sentence so long as counsel does not express or intimate that the
convening authority desires that particular sentence); United States v. Tschida, 1
M.J. 997, 1003 (N.C.M.R. 1976) (trial counsel may make argument for an
appropriate sentence, may properly ask for a severe sentence, and may request
court members to return a specific sentence); United States v. Coleman, 41 C.M.R.
953 (A.F.C.M.R. 1970)(trial counsel can argue for the maximum punishment).
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defense, how much of a break does the accused deserve?” The
prudent trial counsel should get the staff judge advocate’s
approval before setting any artificial limit on the sentencing
authority’s discretion.

B. Contested vs. Guilty Plea Cases

Many trial counsel approach sentencing at a guilty plea case
differently than they approach sentencing in a case which is
contested on the merits. Interestingly, some trial counsel rou-
tinely neglect the sentencing portion of the contested case while
other trial counsel routinely neglect the sentencing portion of plea
bargained guilty plea cases. Both types of counsel are derelict.

In a fully contested case, counsel for both sides necessarily
place primary emphasis on the merits of the case. It is a mistake,
however, for trial counsel to neglect sentencing preparation or to
feel that getting a conviction ends their responsibility. If the
court members had any doubts about the accused’s guilt during
the findings portion of the case, they may carry those doubts into
sentencing and may reach a compromise sentence which is
inappropriately lenient considering the seriousness of the crime
committed. During presentencing the trial counsel has the diffi-
cult burden of persuading all the court members, including those
who may have voted for complete acquittal, to accept the
collective judgment of the court and adjudge a sentence which is
appropriate for a criminal convicted of that crime.

In a guilty plea case, where the accused has the benefit of a
pretrial agreement, trial counsel may be tempted to neglect the
sentencing proceeding because it may appear that the government
has little to gain. This is especially true in a trial by military
judge alone when the judge’s sentencing track record has made
sentencing predictable and it is clear that the accused has no
realistic possibility of “beating the deal.” There are several
reasons why trial counsel should always be aggressive in trying to
get the maximum possible sentence adjudged. First, the sentences
actually adjudged for specific crimes usually define the parame-
ters for pretrial agreement negotiations in subsequent cases.
Second, when the pretrial agreement contains a clause authorizing
cancellation because of subsequent misconduct, higher adjudged
sentences provide more motivation for the accused to avoid
misconduct.}” Finally, the record of trial will have to stand by

“Post-trial misconduct clauses are permissible so long as they do not allow
arbitrary revocation of the pretrial agreement. R.C.M. 705(c)(2{D); United States
v. Dawson, 10 M.J. 142 (C.M.A.1982).

6
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itself when appellate authorities determine sentence appropriate-
ness.!'® At the appellate level, the accused’s sentence will generally
be compared to the sentences received by other soldiers convicted
of the same offense.’® A grossly disproportionate sentence will
have a better chance of withstanding scrutiny if the trial counsel
has presented all available aggravation evidence.20

111. PRETRIAL PREPARATION

The key to success at the sentencing phase of a court-martial is
thorough pretrial preparation. Thorough preparation requires
systematic gathering of sentencing evidence throughout the
processing of a case. There is a logical tendency to prepare a case
“chronologically.” First counsel worry about motions, then the
contested issues on the merits, and finally sentencing. Preparation
for sentencing should begin as soon as charges are preferred and
should continue throughout the pretrial processing of the case.2!
It is important to begin preparation early because sentencing
evidence often affects plea bargaining, witness availability may
later become a problem, and documentary evidence may have to
be obtained from some distant source. When witnesses are
interviewed concerning pretrial motions or the merits of the case,
counsel should also ask about sentencing related matters. Trial
counsel should prepare for sentencing the same way they prepare
to prove the elements of the offense.

“The courts of military review may affirm a sentence only if it is correct in law
and fact and is determined appropriate on the basis of the entire record. Uniform
Code of Military Justice art. 66(b), 10 U.S.C. § 866 (1982) [hereinafter UCMJ]. The
courts of military review do have the authority to gather additional facts by
obtaining affidavits from the parties or by returning the record of trial to a trial
judge for a limited hearing. United States v. Dubay, 17 C.M.A. 147, 37 C.M.R. 411
(1967).

"United States v. Ballard, 20 M.J. 282 (C.M.A. 1985) (courts of military review
are permitted, but not required, to consider sentences adjudged in other cases
when determining sentence appropriateness); United States v. Snelling, 14 M.J.
267 (C.M.A. 1982) (sentence comparison is one factor the courts of military review
may consider when determining sentence appropriateness); United States v.
Olinger, 12 M.J. 458 (C.M.A. 1982) (sentence comparison is required only when
there are highly disparate sentences in closely related cases).

“Sentence reassessment is required only when there are highly disparate
sentences in “closely related cases.” Even co-accused convicted of the same offense
could legitimately receive highly disparate sentences where the aggravating factors
applicable to one accused justify a greater sentence. See generally United States v.
Snelling, 14 M.J. 267 (C.M.A. 1982).

“The point in time where trial counsel become involved with a case varies from
jurisdiction to jurisdiction. In jurisdictions where counsel become involved before
preferral of charges, sentencing preparation should begin immediately.
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A. The “Elements” of Sentencing

As any defense counsel can attest, there are only a limited
number of approaches the defense can take during the sentencing
phase of a court-martial. After observing a dozen courts-martial, a
trial counsel has probably seen every conceivable defense sentenc-
ing strategy. The defense invariably argues that the accused
deserves a lenient sentence because of one or more of the
following extenuating and mitigating circumstances:?22

1. The accused’s past good service.

The accused’s potential for future valuable service.
The accused will not commit future crimes.

Harsh punishment will punish the accused’s family.
The accused has a problem that requires medical,
psychlatrlc or social treatment.

6. The accused has already been punished.

7. The accused is remorseful.

8. The accused wants to stay in the Army.

9. The accused has personal debts.

10. Harsh punishment would be disproportionate to the
punishment others have received.

11. Harsh punishment would ruin the accused for the
rest of his life.

12. The accused committed the crime because of some
external factor (bad crowd, drugs, alcohol).

o~ wN

Although there are many factual variations, the above themes
cover the entire spectrum of possible defense sentencing strate-
gies. In every case the trial counsel should attempt to anticipate
which strategy the defense counsel will employ and should
accumulate evidence to rebut that argument. In planning the
government case it is important for trial counsel to think in terms
of the case in rebuttal as well as the case in aggravation.23

2Matter in extenuation of an offense serves to explain the circumstances
surrounding the commission of the offense, including those reasons for committing
the offense which do not constitute a legal justification or excuse. R.C.M.
1001{c)(1)(A).

Matter in mitigation of an offense is introduced to lessen the punishment to be
adjudged by the court-martial, or to furnish grounds for a recommendation of
clemency. It includes the fact that nonjudicial punishment under Article 15 has
been imposed for an offense growing out of the same act or omission, particular
acts of good conduct or bravery, an evidence of the reputation or record of the
accused in the service for efficiency, fidelity, subordination, temperance, courage,
or any other desirable trait in a servicemember. R.C.M. 1001(c)(1)(B).

2Compare R.C.M. 1001(b) (the case in aggravation) with R.C.M. 1001(d) (the case
in rebuttal).

8
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For example, it is common for accused to testify during
sentencing that they like the Army and want to make the service
a career. A prudent trial counsel should anticipate that in almost
every case this is a possible defense strategy. The trial counsel
should interview the accused’s roommates to discover whether the
accused truly contemplated a career in the service or whether (as
is more likely) the accused frequently voiced displeasure about the
service, kept a short-timers calendar counting down the number of
days remaining in the military, and talked about the future
civilian employment he or she had already arranged back in his or
her hometown. If the accused’s roommates are going to be
witnesses during the merits of the case, questions relating to
sentencing rebuttal should be part of the trial counsel’s interview
concerning the merits of the case. Including sentencing matters in
all interviews will allow the trial counsel to develop more complete
sentencing evidence and may enable the trial counsel to conceal or
disguise the government’s sentencing strategy.

B. Witness Interviewing

There should be three phases to the sentencing witness inter-
view process. During phase one the trial counsel should get a
quick assessment of the accused’s character from the accused’s
chain of command. Ideally this information should be elicited
contemporaneous with the preferral of charges so that it can be
considered in determining an appropriate level of referral. Per-
sonal, face-to-face, interviews are usually the most effective way
to get this preliminary character assessment but lack of available
time will frequently force counsel to use some alternate method.
In an especially busy criminal jurisdiction, trial counsel may want
to create a standard form that the chain of command can
complete and forward with the charges (see Appendix A).

The second phase consists of the in-depth sentencing interview.
Because there are always time constraints on case preparation,
counsel should develop a plan of expanding interviews—increasing
the number of people interviewed and the scope of the individual
interviews as much as time permits. It is a mistake to interview
only the chain of command. The accused’s chain of command is
only one source of information, and in some cases, not even the
best source. Other sources of information which should be
explored include the accused’s roommates and “good soldiers”
who live or work with the accused. The accused’s roommates
often are good friends of the accused and are going to be
reluctant to discuss negative aspects of the accused’s character.

9
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They may, however, be an important source of rebuttal evidence
concerning the accused’s future employment plans, financial
status and spending habits, attitude toward military service, and
attitude about the charged offenses. If the accused is a bad
soldier who frequently engages in misconduct the good soldiers
who live around, or work with, the accused are likely to be the
best source of such information. A good non-commissioned officer
who lives in the same billets as the accused may know much more
about the accused’s off-duty conduct than the accused’s section
chief or first sergeant. If the accused is in pretrial confinement,
the guards at the confinement facility,2¢ the soldiers that escort
the accused to and from the confinement facility,2s and other
prisoners26 may provide valuable sentencing information concern-
ing the accused’s attitude toward the charged offenses and
subsequent misconduct during confinement.

The key to effective interviewing is to anticipate what type of
rebuttal evidence might become admissible at trial and explore
those areas thoroughly. Thorough exploration means that counsel
must ask for the same information in more than one way. Asking
a witness “whether the accused’s duty performance is poor,
average, or outstanding” does not constitute an effective sentenc-
ing interview. First, the witness may define “duty performance”
as actual on-the-job performance or may define it more expan-
sively to include soldierly conduct after normal work hours.
Second, an “outstanding” rating may not mean the same thing to
both the witness and the interviewer. The witness may think that
dl of the soldiers under his or her supervision are outstanding or
may be more restrictive in thinking that only the single best
soldier in the unit is truly outstanding. An effective interview
must be more than a rating checklist. The witness should be
asked to give narrative responses describing the accused’s charac-
ter, duty performance, personality, soldiering skills, and off-duty
conduct. Whenever possible, subjective ratings should be given
perspective by requiring the witness to make objective assess-

»Trial counsel should be careful not to infringe on the accused’s right against
self-incrimination or right to counsel. It would be improper for counsel to ask a
guard to initiate contact with the accused for the purpose of eliciting incriminating
information or discussing matters related to the charged offenses. It would not be
improper to ask the guard whether the accused, at some time in the past, initiated
contact with the guard and discussed matters related to the charged offenses. See
generally Mil. R. Evid. 305(e); United States v. McOmber, 1 M.J. 380 (C.M.A.
1976);United States v. Grisham, 4 C.M.A. 694, 16 C.M.R. 268 (1954).

»See supra note 24.

®See id. Trial counsel should also be careful not to infringe on the prisoner’s
rights and must scrupulously avoid talking to prisoners about their charged
offenses.

10
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ments. Ask the witness to actually name the soldiers in the unit
who rank below or above the accused. Finally, vary the phrasing
of the question. The following questions are intended to address
the same general sentencing consideration but may elicit strik-
ingly dissimilar responses from the same witness.

Q. Should the accused be discharged from the Army?

. Q. In your opinion, does the accused have potential for
rehabilitation?
Q. Of the X soldiers who work for you, where would you
rate the accused’s potential to serve in the future as an
NCO?
Q. Can the accused be salvaged?
Q. Would you want the accused returned to your unit
without having served confinement?

A witness may opine that the accused has rehabilitative potential
and should not be discharged from the service but at the same
time agree that the accused is one of the worst soldiers in the
unit, should spend some time in jail and would never make a good
NCO. Cursory interviews may result in a complete misunderstand-
ing of the witness’s position.

The .third interviewing phase should consist of a brief follow-up
contact as close to the trial date as possible. It is good trial
practice to interview all witnesses before and after opposing
counsel has interviewed them. The brief interview before in-court
testimony should ascertain whether the witnesses have changed
their mind about anything previously discussed and whether any
witness has been able to remember additional information which
wasn’t discussed at the previous interview. It is also proper to
ask the witness what questions opposing counsel asked during
their interview. This information is not privileged and may
provide useful insight into opposing counsel’s sentencing strategy.

C. Documentary Evidence Collection

Documentary evidence collection should begin as soon as the
trial counsel is assigned the case.2” Early preparation will allow
time to cure defects in authentication,2® will allow follow-up on
evidentiary leads obtained from the documents, and will insure
that trial counsel has a complete picture of the accused if the
defense counsel initiates plea bargaining. Document searches are a

“For a general listing of documents admissible during the case in aggravation,
see generally R.C.M. 1001(b).
%See generally Mil. R. Evid. 901, 902.

11
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recurring part of trial practice so trial counsel should establish a
system or routine that will efficiently accomplish the task.
Ideally, the trial counsel will have a legal specialist to make
periodic visits to the servicing personnel and finance offices. If
clerical and administrative support within the SJA office is
scarce, trial counsel may persuade the command to absorb some
of the support burden by requiring that certain specified person-
nel documents accompany the charge sheet. Trial counsel should
not overlook having the investigative agency run a National
Crime Information Check on the accused. This will be important
in examining the accuracy of enlistment or appointment records.
Alternatively, trial counsel can rely on the local distribution
system and file written requests for documents.

Many of the advocacy techniques applicable to witness inter-
viewing are equally applicable to assembly of sentencing docu-
ments. While primary emphasis is necessarily placed on docu-
ments admissible as aggravation,2® counsel should also be alert to
matters which may be admissible in rebuttal after the defense
counsel opens the door.30

Trial counsel should also expand the scope of document
collection as much as time permits. The military personnel records
jacket (MPRJ)and finance records obviously must be reviewed in
every case. Thorough preparation should also include a review of
unit files for counselling statements, letters of indebtedness, and
letters claiming paternity or nonsupport. If the accused is in
pretrial confinement, trial counsel should inspect the accused's
confinement file to discover possible uncharged misconduct com-
mitted during confinement.

If trial counsel has thoroughly prepared for trial and has a
professional, but aggressive, philosophy about sentencing, the
next step is to execute the sentencing strategy by taking full
advantage of the substantive law of aggravation evidence.

IV. PRESENTATION OF THE CASE IN
AGGRAVATION

A. General

When the court returns a finding of not guilty, the accused is
acquitted and the proceedings terminate. When the court returns

*R.C.M. 1001(b).
*R.C.M. 1001(d). See, e.g., United States v. Owens, 21 M.J. 117 (C.M.A. 1985).
This case sets forth questions that would be good rebuttal by the trial counsel.

12
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a finding of guilty, the court-martial proceeds to the sentencing
phase. During the sentencing phase, the trial counsel has the first
opportunity to present the “case in aggravation.” Then the
defense counsel has an opportunity to present a “case in extenu-
ation and mitigation.” Thereafter, counsel for both sides present
their case in rebuttal and surrebuttal as appropriate. At the
conclusion of the evidence and counsel arguments, the military
judge announces the sentence (trial by military judge alone); or
the military judge instructs the court members who then deliber-
ate, vote, and announce their sentence (trial with court members).

B. Evidence Admitted During the Trial on the
Merits

All evidence admitted during the trial on the merits,3 and
reasonable inferences which can be drawn from that evidence,32
may be considered by the sentencing authority in arriving at an
appropriate sentence. This rule applies to matters which are
accepted into evidence for a limited purpose.® This prophylactic
rule eliminates what otherwise might be an impossible burden on
the military judge to issue extensive limiting instructions.

C. Providence Inquiry (Guiltg Plea Cases)

Information elicited from the accused34 during the military
judge’s providence inquiry may be argued by the trial counsel and

“R.C.M. 1001(f)(2).

“United States v. Stevens, 21 M.J. 649 (A.C.M.R. 1985). In Stevens, the
accused, stationed in Panama, was convicted of larceny of one-half pound of TNT.
The accused tried to detonate the TNT by rigging it to a roadside traffic sign and
stretching a trip wire across the road. As rigged, the TNT was incapable of
detonating. The court held that the trial counsel could argue, and the sentencing
authority could consider, that serious injury might have occurred to a passerby if
the TNT had exploded as the accused intended. This argument was “illustrative of
the outer limits of reasonable inferences to be drawn from the facts” of the case.
The court held that it was error for the sentencing authority to consider that
“members of the American community in Panama might have assumed that the
explosion was the work of terrorists” and “would have been terrified ‘for weeks
and maybe for months’ by the fear of a mad bomber.” This conjecture went
beyond the outer limits of reasonable inferences to be drawn from the evidence
presented at trial. Stevens, 21 M.J. at 652.

*R.C.M. 1001(f)2). For example, a conviction admitted as impeachment pursuant
to Mil. R. Evid. 609, or evidence of uncharged misconduct admitted to show
motive, opportunity, or intent pursuant to Mil. R. Evid. 404(b}, can be considered
by the sentencing authority even though they were admitted during the merits for
a limited purpose.

“United States v. Holt, 22 M.J. 553 (A.C.M.R. 1986); United States v.
Arceneaux, 21 M.J. 571 (A.C.M.R. 1985);see also United States v. Gardner, CM
447750 (A.C.M.R. 13 June 1986); United States v. Fuller, SPCM 21945 (A.C.M.R.
13 June 1986). But see United States v. Nellum, 21 M.J. 700 (A.C.M.R. 1985);
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can be considered by the military judge in arriving at an
appropriate sentence once the guilty plea is accepted as provident.

United States v. Brown, 17 M.J. 987 (A.C.M.R. 1984); United States v.
Richardson, 6 M.J. 654 (N.C.M.R. 1978); United States v. Brooks, 43 C.M.R. 817
(A.F.C.M.R. 1971).

Mil. R. Evid. 410 provides:

[Elvidence of the following is not admissible in any court-martial
proceeding against the accused who made the plea or was a
participant in the plea discussions:

(1)a plea of guilty which was later withdrawn;
(2) a plea of nolo contendere;

(3)any statement made in the course of any judicial inquiry
regarding either of the foregoing pleas. . .

Mil. R. Evid. 410 clearly makes statements made during a providence inquiry
inadmissible in subsequent proceedings if the plea of guilty is later withdrawn.
Mil. R. Evid. 410 does not clearly address the admissibility of the accused’s
statements made during a providence inquiry if the plea of guilty is accepted. No
military case has expressly used Mil. R. Evid. 410 as the basis for excluding
providence inquiry statements from consideration during sentencing.

In United States v. Richardson, the Navy Court of Military Review relied on
policy considerations to hold that providence inquiry statements could not be
considered during sentencing. They reasoned that the providence inquiry required
the accused’s full cooperation and this full cooperation could be achieved only if
there was no risk that the providence inquiry could later be used against the
accused. Richardson, 6 M.J. at 655.

In United States v. Holt, the Army Court of Military Review determined that
the policy considerations relied on in Richardson were no longer applicable. R.C.M.
910(e) of the 1984 Manual changed prior practice by requiring the accused to
testify under oath at the providence inquiry. The Army court concludes that
“Because an accused is already subject to further prosecution for giving false
information during the providence inquiry, any ‘chilling’ effect arising from the use
of that information during sentencing is de minimis.” Holt, 22 M.J. at 556. The
court also relied on federal practice under Fed. R. Evid. 410 and Fed. R. Crim. P.
11 to argue that the military should generally broaden the scope of evidence
considered by the sentencing authority.

The better view should be that all statements made during the providence
inquiry are privileged except in a subsequent prosecution alleging that the
statements were false. Mil. R. Evid. 410 can be interpreted to achieve this result.
Mil. R. Evid. 410 excludes from evidence “any statement ...regarding either of
the foregoing pleas” (emphasis added). The “foregoing pleas” specified in the rule
are a plea of nolo contendre and a plea of guilty. Arguably, the phrase “which was
later withdrawn” was not intended to apply to the phrase “foregoing pleas” but
was simply intended to make it clear that the sentencing authority can always
consider the fact that the accused pled guilty to the offenses for which he or she is
being sentenced.

An even stronger argument can be made that the policy considerations relied on
in Richardson continue to be valid today. In Holt the Army court accepts the fact
that prior to R.C.M. 910(e) the providence inquiry was justifiably “privileged”
because of the need to encourage full and truthful discussion between the accused
and the military judge. A “full” discussion is necessary so the military judge can
adequately explore the factual basis of the offense and a “truthful” discussion is
necessary so the military judge can ascertain whether the plea of guilty is truly
voluntary. The Army court’s holding in Holt substantially compromises both of

14
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Before considering the accused’s statements,3% the military judge
must conclude that the statement fits within the scope of
permissible aggravation36 or rebuttal evidence37 and must deter-

these objectives. Attempting to justify this compromise based on R.C.M. 910(e}
ignores reality.

The following example illustrates this point:

The accused is charged with one sale of a small amount of marijuana to an
undercover military policeman and has entered a plea of guilty at a special
court-martial. Sentencing will be by court members. During the providence inquiry
the accused states that on three prior occasions the policeman came to his
barracks room asking for drugs. On the fourth visit the accused finally went to the
room across the hall and procured one marijuana cigarette which he sold to the
policeman for five dollars. The military judge, concerned that there may be an
entrapment defense, decides to explore the accused‘s predisposition to sell drugs
by asking the accused, “Have you ever sold drugs before?” The accused’s full and
truthful response to that question would be, “Yes, in fact over the last three years
I have sold hundreds of pounds of marijuana to soldiers and dependents on this
post. The only reason | could not sell marijuana to the policeman on his three
prior visits was because my main runner, Private Jones, was apprehended the day
before with my monthly supply.” Up to this point in time the government has no
idea that the accused is a major drug seller.

The Army court is correct in their analysis that R.C.M. 910(e) encourages a full
and truthful response to the military judge’s question because a false response
could conceivably be prosecuted as perjury. If Holt is followed the accused‘s full
and truthful response can be considered during sentencing at this court-martial
and the accused’s statements would be admissible at a new general court-martial
where the accused is prosecuted for the drugs found in Private Jones’s possession.

If Richardson and the proposed interpretation of Mil. R. Evid. 410 are followed
the accused’s statements will never be disclosed to the sentencing authority and
the accused’s statements cannot be used at any subsequent court-martial. This
“privilege” against subsequent use clearly has substantial impact on the probabil-
ity that the accused will respond fully and truthfully—not just in this hypotheti-
cal, but in any situation where the military judge seeks to explore uncharged
misconduct during the providence inquiry.

If full and truthful discussion is actually the objective of the providence inquiry,
Mil. R. Evid. 410 should be interpreted to reach that result. There is no indication
that the drafters of R.C.M. 910(e} sought to change the way Richardson and
Brooks were already treating information gained during the providence inquiry.
There is also no indication that the drafters of the 1984 Manual sought to discard
the military’s adversarial presentation of evidence, limited by enumerated catego-
ries of aggravation evidence and the Military Rules of Evidence, in favor of the
more liberal federal sentencing procedures. If the “privilege” is to be discarded
some more supportable rationale should be employed. Saying that the “privilege”
plays a de minimis role in promoting full and truthful discussion because the
accused is now placed under oath during the providence inquiry simply defies
logic. Interpreting Mil. R. Evid. 410 consistent with Richardson, or changing the
wording of the rule to more clearly reach that result, would not only promote il
and free providence discussions but would also achieve uniformity in the
application of the law.

*If the guilty plea is withdrawn by the accused or declared improvident by the
military judge, any statements the accused made during the providence inquiry are
inadmissible at subsequent proceedings. Mil. R. Evid., 410; United States v. Holt,
22 M.J. 553 (A.C.M.R. 1986).

%See generally R.C.M. 1001(b}.

“See generally R.C.M. 1001(d).
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mine that the evidence should not be excluded under the
balancing test of Mil. R. Evid. 403.38

In a guilty plea case where sentencing is by court-members,
statements made by the accused during the providence inquiry
are admissible under the same criteria39 although there is an
additional requirement that the evidence must be in admissible
form. Because the court members do not hear the providence
inquiry, trial counsel has to use some alternate form of the
evidence. Permissible options include a stipulation (with the
accused’s consent),4° introduction of relevant portions of the
record of trial,4? or testimony by a witness who heard the
providence inquiry.42 These alternate forms should not be objec-
tionable as hearsay because they will always be admissions of a
party opponent4® and the record of trial qualifies as a public
record.4

D. Stipulation of Fact (Guilty Plea Cases)

As a precondition to entering into a pretrial agreement, the
government may require the defense to enter into a stipulation of
fact.#s This stipulation normally includes a factual summary of
the accused’s conduct establishing guilt, but may also properly
include aggravating circumstances relating to the accused’s of-
fenses.4®

*Mil. R. Evid. 403 provides “Although relevant, evidence may be excluded if its
probative value is substantially outweighed by the danger of unfair prejudice,
confusion of the issues, or misleading the members, or by considerations of undue
delay, waste of time, or needless presentation of cumulative evidence.”

*“United States v. Holt, 22 M.J. 553 (A.C.M.R. 1986).See supra note 34.

“R.C.M. 811(c). If the accused offers to plead guilty pursuant to a pretrial
agreement the government could require as a condition to the pretrial agreement
that the accused consent to stipulate to the admissibility of his or her future
testimony as it is given at the providence inquiry. R.C.M. T05(cl2}A).

“Mil. R. Evid. 803(8) (Publicrecords and reports).

“Testimony by the trial counsel will generally not be a feasible alternative. See
Model Code of Professional Responsibility DR 5-101, DR 5-102, EC 5-9, EC 5-10
(1980).

“Admissions by a party-opponent are not hearsay. “Admissions” are broadly
defined and include any statement made by a party that is offered against that
party. Mil. R. Evid. 801(d}2).

“Mil. R. Evid. 803(8) (“Records...in any form, of public office or agencies,
setting forth. .. matters observed pursuant to duty imposed by law as to which
matters there was a duty to report”).

“R.C.M. 705(c)(2)(A).

“United States v. Silva, 21 M.J. 336 (C.M.A. 1986); United States v. Martin, 20
M.J. 227 (C.M.A. 1985); United States v. Marsh, 19 M.J. 657 (A.C.M.R. 1984) (the
government can require the accused to stipulate to matters which are explanatory
of the charged offense): United States v. Sharper, 17 M.J. 803 (A.C.M.R. 1984)
(where the accused was convicted of wrongfully possessing drug paraphernalia, .44
grams of heroin, 1.0 grams of hashish, and 5.0 grams of marijuana, the
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It is not clear whether the government can require the accused
to stipulate to other facts in aggravation, such as personnel
records, or to matters that the government could only introduce
in rebuttal to defense evidence in extenuation and mitigation.47 It
is also unclear to what extent an accused can be compelled to
stipulate to matters in aggravation that would otherwise be
inadmissible.48 Until these issues are resolved trial counsel proba-

government could require the accused to stipulate that he intended to distribute
the heroin and that when he was apprehended he possessed 1.342 grams of heroin,
.84 grams of hashish, 4.83 grams of marijuana, two lockblade knives, and a pocket
knife (both with marijuana residue on them), $284.00, and Deutsch Mark (DM)
680).

“United States v. Sharper, 17 M.J. 803 (A.C.M.R. 1984).

[Wle do not hold that an accused may be compelled to stipulate to
any other facts in aggravation, such as the existence of personnel
records which adversely reflect on his character or military service, or
facts the Government would attempt to prove in rebuttal to evidence
presented by an accused in extenuation or mitigation. While these
issues have not been raised by this case, we have serious doubts
about the propriety of such a provision.

Sharper, 17 M.J. at 807.

See also United States v. Garner, ACM 24019 (A.F.C.M.R. 9 Dec. 1983) (it was
permissible for trial counsel to put in the stipulation of fact that the accused was
denied good conduct medals on two occasions when otherwise eligible).

“Compare United States v. Sharper, 17 M.J. 803 (A.C.M.R. 1984); United States
v. Keith, 17 M.J. 1078 (A.F.C.M.R. 1984); and United States v. Smith, 9 M.J. 537
(A.C.M.R. 1980); with United States v. Taylor, 21 M.J. 1016 (A.C.M.R. 1986); and
United Statesv. Rasberry, 21 M.J. 656 (A.C.M.R. 1985).

In Smith, the defense, pursuant to a pretrial agreement, stipulated that the
accused had received nonjudicial punishment on four occasions and had received a
letter of reprimand. On appeal the accused, for the first time, challenged the
stipulation of fact, arguing that it amounted to a waiver of the right to an
independent hearing on the admissibility of the records of nonjudicial punishment
and thus violated public policy. The court disagreed. Finding no evidence that the
government imposed waiver of a hearing as a precondition to a pretrial agreement,
the court held that the accused can voluntarily make such a waiver. The court
cautioned that pretrial agreements could not contain conditions which limited the
accused’s right to contest evidence offered in aggravation. Smith, 9 M.J. at 538.

In Sharper, the accused was required, pursuant to a pretrial agreement, to
stipulate to aggravating circumstances relating to the offenses of which he was
found guilty. The court held that the accused could be required to stipulate to
aggravation evidence which would otherwise be admissible in presentencing. The
court went on to issue the caveat in note 47, supra.

Rasberry arguably changed the analysis used in both Smith and Sharper. In
Rasberry, the defense moved to excise statements concerning aggravation evidence
in the stipulation of fact, alleging that they were obtained in violation of the
accused’s Article 31 rights against self-incrimination. The military judge ruled that
he would not litigate the motion and would not require the Government to excise
the statements. The defense could either stipulate, and obtain the benefit of the
pretrial agreement, or refuse to stipulate, and thus cancel the agreement. The
Army Court of Military Review upheld the trial judge’s ruling citing a number of
independent grounds for their decision. Although the precise holding of the case is
unclear, the decision can be read to sanction the practice of forcing the defense to
stipulate to otherwise inadmissible aggravation evidence in return for a pretrial
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bly should not create unnecessary appellate issues by putting
clearly inadmissible matters in the stipulation of fact.

The stipulation of fact may properly contain uncharged miscon-
duct which would have been admissible for only a limited purpose
during the case-in-chief so long as the evidence is relevant to
sentencing and the relevance is not outweighed by unfair preju-
dice to the accused.*?

agreement. This reading of Rasberry was strongly endorsed by the Army court in
Taylor.

In Taylor, the trial judge excised inadmissible uncharged misconduct from the
stipulation of fact offered by the trial counsel pursuant to the accused‘s pretrial
agreement. The Army Court of Military Review held that the trial judge
impermissibly injected himself into the pretrial agreement negotiations. The
burden is on the parties to reach an agreement. If the accused doesn’t want to
stipulate, the government doesn’t have to enter into a pretrial agreement. The only
time the trial judge should intervene is when the “contents of the stipulation are
determined to reach the level of plain error.’”’ Taylor, 21 M.J. at 1018.

Keith and Sharper propably represent the better view. In Sharper, the court
directly commented on the authority of the military judge to police the terms of
the pretrial agreement. While the case stops short of setting out a methodology
for trial judges to follow in handling inadmissible evidence contained in a
stipulation of fact, it does reiterate that the military judge has the power to
modify a pretrial agreement by judicial order.

United States v. Keith set out guidance on how military defense counsel should
handle government demands that the accused stipulate to inadmissible aggrava-
tion evidence. “[W]e recommend that trial defense counsel enter into the
stipulation of fact, if true, and raise the issue of any inadmissible matters
contained therein at trial for resolution by the military judge on the record.”
Keith, 17 M.J. at 1080. The military judge should excise inadmissible matters and
should judicially enforce the pretrial agreement. Although the Court of Military
Appeals has not directly ruled on this issue they have decided a couple of recent
cases involving the admissibility of matters contained in the stipulation of fact in
guilty plea cases. In both instances they determined the admissibility issue
without relying on any prophylactic “take-it-or-leave-it” approach to the stipula-
tion of fact. See generally United States v. Silva, 21 M.J. 336 (C.M.A. 1986);
United States v. Martin, 20 M.J. 227 (C.M.A. 1985).

“Uncharged misconduct presented during the merits of a contested case
pursuant to Mil. R. Evid. 404(b) to prove motive, opportunity, intent, preparation,
plan, knowledge, identity, or absence of mistake can be considered by the
sentencing authority in determining an appropriate sentence after the accused is
convicted.

If the accused pleads guilty to charged offenses uncharged misconduct is not
automatically admissible merely because it would have been admissible during the
case-in-chief. United States v. Silva, 21 M.J. 336 (C.M.A. 1986); United States v.
Martin, 20 M.J. 227 (C.M.A. 1985).

Uncharged misconduct is inadmissible during presentencing proceedings if the
only purpose the evidence serves is to show that the accused is a bad person. See
United States v. Gambini, 13 M.J. 423 (C.M.A. 1982); United States v. Harrod, 20
M.J. 777 (A.C.M.R. 1985); United States v. Silva, 19 M.J. 501 (A.F.C.M.R. 1984);
United States v. Keith, 17 M.J. 1078 (A.F.C.M.R. 1984); United States v.
Taliaferro, 2 M.J. 397 (A.C.M.R. 1975); United States v. Potter, 46 C.M.R. 529
(N.C.M.R. 1972);accord R.C.M. 1001(b)(4) analysis. Instead, evidence of uncharged
misconduct offered for the first time during presentencing is admissible if it is in
a form admissible under the Military Rules of Evidence; it falls within the
definition of “aggravation evidence” in R.C.M. 1001(b}{4); and the probative value
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E. Specific Categories of Aggravation Evidence

1. General.

The trial counsel’s case in aggravation consists of matters
which the sentencing authority may consider in arriving at an
appropriate sentence. These matters can be presented by the trial
counsel, and can be considered by the sentencing authority,
regardless of what the defense counsel decides to present during
the case in extenuation and mitigation.s® The government’s right
to present presentencing evidence is the same in a contested case
as it is in a guilty plea case.5!

of the evidence outweighs its prejudicial effect under the Mil. R. Evid. 403
balancing test. Motive or state of mind can be admissible during presentencing
because it is a circumstance directly relating to the offense not because it falls
within Mil. R. Evid. 404(b).

Uncharged misconduct which falls within R.C.M. 1001(b)}{4) necessarily must
satisfy Mil. R. Evid. 404(b) because it is being offered for a purpose other than “to
prove the character of a person in order to show that the person acted in
conformity therewith.” The evidence is being offered as a circumstance directly
relating to the charged offense or a repercussion of the charged offense and is thus
relevant to deciding an appropriate sentence.

Martin and Harrod provide some examples how Mil. R. Evid. 404(b} type
evidence can be used in aggravation. In Martin, Chief Judge Everett suggests that
“in a drugdistribution case, it will help the sentencing authority to learn whether
the accused distributed the drug to a friend as a favor or whether he did so as
part of a large business that he operated.” Martin, 20 M.J. at 232 (Everett, J.,
concurring). Uncharged drug offenses which would have been admissible on the
merits for the limited purpose of showing motive are admissible for the first time
on sentencing in a guilty plea case because motive is a circumstance directly
relating to the offense and because the probative value of motive in proving a
relevant sentencing consideration (such as rehabilitative potential) outweighs
prejudice to the accused (the risk that the sentencing authority will punish the
accused for the uncharged misconduct).

In Harrod, the accused pled guilty to wrongful possession of marijuana with
intent to distribute and wrongful possession of drug paraphernalia. During
sentencing the trial counsel offered evidence (1)that the accused was constantly
smoking marijuana in his off-post apartment— often with other soldiers from the
unit; (2) the marijuana the accused possessed on the date of the offense was part
of a larger amount which he was in the process of selling; and (3)the accused had
previously purchased marijuana from local civilians. The Army court held that this
evidence of uncharged misconduct was not admissible to show that the accused
deserved harsh punishment as a repeat offender but was admissible to show the
accused’s motive for possessing the drugs and the drug paraphernalia, the
accused’s guilty knowledge regarding his wrongful possession, and the accused‘s
criminal intent. The uncharged misconduct involved circumstances directly relating
to the charged offenses and satisfied the balancing test of Mil. R. Evid. 403.

*See generally R.C.M. 1001.

“United States v. Vickers, 13 M.J. 403 (C.M.A. 1982). In Vickers the accused
was convicted, in a contested case, of disobeying a commissioned officer’s order to
leave the scene of a disturbance. During presentencing the trial counsel introduced
aggravation evidence that the accused’s disobedience actually agitated the
disturbance and caused the company commander to lose control of the situation.
On appeal the defense urged that aggravation evidence was admissible only in
guilty plea cases. The defense argument relied in part on the fact that para. 75,
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The military relies on an adversarial presentation of evidence to
the sentencing authority. Although some judges®? and commenta-
tors53 analogize military sentencing evidence to the federal presen-
tencing report,5¢ such generalizations are not generally useful. The
Manual for Courts-Martial expressly limits the type of sentencing
evidence which can be presented by the government.55 The case in
aggravation consists of five enumerated categories of information:

(i) service data relating to the accused taken from the
charge sheet;

(it) personal data relating to the accused and of the
character of the accused’s prior service as reflected in the
personnel records of the accused,;

(iii) evidence of prior convictions, military or civilian;

(iv) evidence of aggravation; and

(v) evidence of rehabilitative potential.s¢

All evidence offered by the trial counsel during the case in
aggravation must be “pigeonholed” into one of the five enumer-
ated Categories.

MCM, 1969, did not expressly authorize aggravation evidence in contested cases
but did contain a provision authorizing aggravation evidence after a finding of
guilty based upon a plea of guilty.

The court held that “regardless of the plea, the prosecution after findings of
guilty may present evidence which is directly related to the offense for which an
accused is to be sentenced so that the circumstances surrounding that offense or
its repercussions may be understood by the sentencing authority.” Vickers, 13
M.J. at 406.

Although R.C.M. 1001 resolves the issue by expressly authorizing the presenta-
tion of aggravation evidence after any “findings of guilty,” Vickers can be
interpreted broadly to stand for the proposition that the scope of admissible
aggravation evidence is the same in both contested cases and guilty plea cases.

*2See, e.g., United States v. Holt, 22 M.J. 553 (A.C.M.R. 1986); United States v.
Hanes, 21 M.J. 647 (A.C.M.R. 1985); United States v. Harrod, 20 M.J. 777
(A.C.M.R. 1985). In Harrod, the Army Court of Military Review outlined its liberal
sentencing philosophy as follows:

[Ilt is clear that in promulgating the...1984 Manual ...the Presi-
dent intended to greatly expand the types of information that could
be presented to a court-martial during the adversarial presentencing
proceeding. . .[WJe believe that military judges and court members
are intended to have access to substantially the same amount of
aggravating evidence during the presentencing procedure as is avail-
able to federal district judges in presentencing reports.

Harrod, 20 M.J. at 779.

*See, e.g., R.C.M. 1001 analysis (the presentencing provisions are intended to
permit “the presentation of much of the same information to the court-martial as
would be contained in a presentence report, but it does so within the protections of
an adversarial proceeding”).

*See generally Fed. R. Crim. P. 32(c).

*R.C.M. 1001.

*R.C.M. 1001(a)}(1}A).
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These categories are further defined by the Manual,3? depart-
ment regulations,’® and case law. Evidence offered from each of
these categories must also be admissible under the Military Rules
of Evidence.®® Despite some dicta in case law to the contrary,s°
the Military Rules of Evidence are not relaxed for the government
during the case in aggravation.61

2. Data from the charge sheet.

As a preliminary matter on sentencing the trial counsel
provides the sentencing authority with the personal data on the
charge sheet62 concerning the accused’s age, pay, time in service,
and prior restraint.63 The trial counsel should verify the accuracy
of the data with a defense counsel.8¢ While the normal practice is
for trial counsel to read this data into the record,s5 a data sheet is
also acceptable.66

3. Previous convictions.

During the case in aggravation the trial counsel may present
evidence of the accused’s prior military or civilian convictions.67
Convictions already received into evidence as impeachment during
the trial on the merits can be considered during sentencing

¥See generally R.C.M. 1001(b).

“See generally AR 27-10, para. 5-25.

"Mil. R. Evid. 1101(a).

“See, e.g., United States v. Martin, 20 M.J. 227 (C.M.A. 1985).

®Mil. R. Evid. 1101(c¢) provides that the rules of evidence may be relaxed
pursuant to R.C.M. 1001. R.C.M. 1001(c)(3) provides that the “military judge may,
with respect to matters in estenuation or mitigation or both, relax the rules of
evidence” (emphasis supplied). R.C.M. 1001(d) provides that if the rules of
evidence are relaxed for the defense during the case in extenuation or mitigation,
then the rules may be relaxed to the same degree during the prosecution case in
rebuttal. Nowhere does R.C.M. 1001 authorize relaxation of the rules of evidence
during the government case in aggravation.

“DD Form 458; MCM, 1984, App. 4.

“R.C.M. 1001(b)(1). Although the 1984 Manual lists the accused’s age as one of
the items from the charge sheet which trial counsel should present to the
court-martial, the current charge sheet, DD Form 458 (Aug. 1984}, contains no
entries concerning the accused’s age or date of birth. See MCM, 1984, App. 4.

“The defense counsel may object to data which is materially inaccurate or
incomplete. R.C.M. 1001(b}1).

“Dep’t of Army, Pamphlet No. 27-9, Military Judges’ Benchbook, para. 2-34
(May 1982)(C1, 15 Feb. 1985) [hereinafter Benchbook].

“R.C.M. 1001(bK1) (the trial counsel, at the judge’s discretion, may provide the
data in the form of a written statement).

“R.C.M. 1001(b}3)(A); United States v. Cook, 10 M.J. 138 (C.M.A. 1981). A
vacation of a suspension of a court sentence is not a “conviction” under the rule.
United States v. Holloway, CM 443289 (A.C.M.R. 7 June 1983). Evidence that the
accused “pled guilty to theft in a state court” does not constitute a conviction.
United Statesv. Calin, 11 M.J. 722 (A.F.C.M.R. 1981).
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without being re-introduced after findings.6¢ Convictions may be
proven by any evidence admissible under the Military Rules of
Evidence69 to include direct testimony by a witness with firsthand
knowledge about the conviction;7* DA Form 2-2 (Record of Court-
Martial Conviction);7* DD Form 493 (Extract of Military Records
of Previous Convictions);’? the court-martial promulgating order;?3
the actual record of trial;’¢ or any other method permissible under
the Military Rules of Evidence. Documentary evidence used to
prove a conviction must be properly authenticated.”

Courts-martial result in a “conviction” once sentence is ad-
judged in the case.”® To determine whether a civilian adjudication
has resulted in a criminal “conviction” counsel should refer to the
law of the civilian jurisdiction where the proceeding took place.?

“R.C.M. 1001(f)(2). For foundational elements necessary to admit prior convic-
tions of the accused as impeachment see Mil. R. Evid. 609.

“R.C.M. 1001(b}(3}C).

*Id.

”See,e.g., United States v. Lemieux, 13 M.J. 969 (A.C.M.R. 1982).

"R.C.M. 1001(b){3)(C) discussion; United States v. Lemieux, 13 M.J. 969
(A.C.M.R. 1982).

*United States v. Hines, 1 M.J. 623 (A.C.M.R. 1975).

“United States v. Wright, 20 M.J. 518 (A.C.M.R. 1985)(a record of trial can be
used to prove a conviction so long as only relevant portions are considered and the
probative value outweighs any prejudicial effect). See also United States v. Decker,
CM 444320 (A.C.M.R. 5 Oct. 1984) (It was error for the trial judge to admit
extraneous materials which accompanied the government’s proof of a civilian
conviction. The record of conviction impermissibly contained a case chronology
showing that bench warrants had been issued after the accused failed to appear
and the accused had plea bargained to have additional charges dismissed).

"See generally Mil. R. Evid. sec. IX. Although the document used to prove the
conviction must be properly authenticated, collateral documents used to establish
an evidentiary foundation do not have to be authenticated. See Mil. R. Evid.
104(a); United States v. Yanez, 16 M.J. 782 (A.C.M.R. 1983) (unauthenticated
record of trial can be used to establish Booker compliance as an evidentiary
foundation to admissibility of a summary court-martial conviction).

*R.C.M. 1001(b)(3){A).

"R.C.M. 1001(b)3} analysis. See, e.g., United States v. Cook, 10 M.J. 138
(C.M.A. 1981). In Coe%, the trial counsel introduced aggravation evidence that the
accused pled guilty (toloitering and marihuana possession) in a Florida court. The
court withheld adjudication of guilt and imposition of sentence, giving the accused
one year of probation. This evidence was admissible at court-martial as a prior
conviction because Florida law considered the defendant “convicted” upon entry of
a guilty plea.

This analysis was taken one step further in United States v. Slovacek, 21 M.J.
538 (A.F.C.M.R. 1985). In Slovacek, the court admitted an Ohio juvenile
adjudication as a prior conviction even though it was not a “conviction” under
Ohio law. The court, noting the general philosophy that “the sentencing authority
should be given as much relevant information as is available,” admitted the
juvenile adjudication because it was the functional equivalent of a conviction, there
was no Manual provision expressly prohibiting admission, and the Ohio courts
would have considered the adjudication as sentencing evidence in an Ohio criminal
trial. Slouacek, 21 M.J. at 540.
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To be admissible, the conviction must occur before commence-
ment of the presentencing proceeding in which it is offered.”s
Except for summary court-martial convictions,”® there is no
requirement that a conviction be “final” to be admissible.20 If a
conviction is pending appellate review that fact may be brought
out by the defense as a factor affecting the weight to be
attributed to the conviction.81

When offered as aggravation evidence82 summary court-martial
convictions must be “final”’8® and must meet “Booker require-
ments.”’84 The record of a summary court-martial conviction must
be finally reviewed to be ‘“‘final.”’8s A summary court-martial is
finally reviewed when reviewed by a judge advocate pursuant to

Documentary evidence which shows that the accused pled guilty to civilian
felony charges is not admissible as a “conviction” absent some indication that the
court rendered findings and sentence on the charges. United States v. May, 18
M.J. 839 (N.M.C.M.R. 1984).

*Convictions are admissible under R.C.M. 1001(b)}3}A) even though the offenses
contained therein were committed at dates later than the offenses charged at trial.
The courts liberally construe the term “prior convictions” because of the
President’s general intent to expand military sentencing evidence to include
matters contained in the federal presentence report. United States v. Hanes, 21
M.J. 647 (A.C.M.R. 1985); United States v. Allen, 21 M.J. 507 (A.F.C.M.R. 1985).
This represents a change from the 1969 Manual which only admitted convictions
“for offenses committed during the six years next preceding the commission of
any offense of which the accused has been found guilty.” MCM, 1969, para.
75b(3)(b).

“R.C.M. 1001(b)(3)(B).

®Id. This represents a change from the 1969 Manual which required all
convictions to be final before they could be admitted during sentencing. MCM,
1969, para. 75b(3)(b).

&]d.

*Distinguish the admissibility of a summary court-martial conviction as
aggravation from the admissibility of summary court-martial convictions to invoke
the escalator clause in the habitual offender provisions of R.C.M. 1003(d); or to
impeach the accused under Mil. R. Evid. 609. See generally United States v.
Cofield, 11 M.J. 422 (C.M.A. 1981); United States v. Mack, 9 M.J. 300 (C.M.A.
1980); United States v. Booker, 5 M.J. 238 (C.M.A. 1978).

A summary court-martial is generally an informal, nonadversarial proceeding
concerning relatively minor offenses. As such, adjudications of guilt by a summary
court-martial do not rise to the level of a “criminal conviction” for purposes of
impeachment (Mil. R. Evid. 609) or sentence escalation (R.C.M. 1003) unless the
accused was represented by defense counsel or affirmatively waived the right to be
represented by counsel. Accepting trial by summary court-martial after being told
counsel for representation would not be provided does not constitute waiver of the
right to counsel. United States v. Rogers, 17 M.J. 990 (A.C.M.R. 1984).

*R.C.M. 1001(b){3)}(B).

”United States v. Booker, 5 M.J. 238 (C.M.A. 1978). If a summary court-martial
conviction fails to meet Booker requirements it is not admissible as a prior
conviction and is not otherwise admissible as “mere evidence of prior duty
performance.” United Statesv. Herbin, SPCM 19484 (A.C.M.R. 26 Jan. 1984).

#R.C.M. 1001(b}(3)(B).
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R.CM. 111286 |f a promulgating order is used to prove a
summary court-martial conviction the document itself may or may
not contain any entry indicating a final review by a judge advo-
cate.8” Even when finality is not apparent on the face of the docu-
ment, the court will presume finality if sufficient time has elapsed
since the conviction such that review would ordinarily have been
completed.88 This presumption may be overcome if there is
conflicting evidence indicating that final review may not have
been completed.89 Where such a conflict occurs, the court must
resolve the factual issue based on all the evidence available.?°

“Booker requirements” are satisfied if the accused voluntarily
consented to trial by summary court-martial and the accused was
afforded the opportunity to consult with counsel regarding the
right to demand trial by special court-martial.?? If the documen-

*R.C.M. 1001(b)}3)(B) indicates that review must be completed under “Article
65(c).” Because Article 65(c) was deleted from the UCMJ when the Military
Justice Act of 1983 went into effect the drafters probably intended for summary
court-martial convictions to become final after review by a judge advocate
pursuant to UCMJ art. 64(a} and R.C.M. 1112.

"The copy of the promulgating order contained in the accused’s personnel file
may or may not contain the judge advocate’s “legally sufficient, mighty fine trial
(LSMFT)” stamp.

“United States v. Graham, 1 M.J. 308 (C.M.A. 1976) (the promulgating order
was five years old); see also United States v. Hines, 1 M.J. 623 (A.C.M.R. 1975)
(eight months was enough time lapse to constitute prima facie showing of final
review for a special court-martial).

*See, e.g., United States v. Reed, 1 M.J. 166 (C.M.A. 1975) (absence of
supervisory review entry on DA Form 20B overcame the promulgating order’s
prima facie showing of finality); United States v. Hancock, 12 M.J. 685 (A.C.M.R.
1981) (absence of supervisory review entry on DA Form 2-2 overcame promulgat-
ing order’s presumption of finality).

*See, e.g., United States v. Lemieux, 13 M.J. 969 (A.C.M.R. 1982) (Although the
DD Form 493 had an entry showing that the conviction was final, the DA Form
2-2, from which the DD Form 493 was supposed to be prepared, did not have an
entry showing review had been completed. The DA Form 2-2 was thus held to be
controlling).

*United States v. Booker, 5 M.J. 238 (C.M.A. 1978) (Booker only applies to
summary court-martial convictions after 11 October 1977);United States v. Syro,
7 M.J. 431 (C.M.A. 1979) (Booker applies to records of summary court-martial
introduced as personnel records reflecting past conduct and performances for
purpose of aggravation).

The case of United States v. Booker followed a series of Supreme Court cases
dealing with imposition of prison sentences in proceedings where the accused was
not represented by counsel. See, e.g., Middendorf v. Henry, 425 U.S. 25 (1976);
Argersinger v. Hamlin, 407 U.S. 25 (1972); Gideon v. Wainwright, 372 U.S. 335
(1963). In Middendorf, the Supreme Court held that failure to provide counsel for
an accused at a summary court-martial abridges neither the fifth nor the sixth
amendments. Nevertheless, the Court of Military Appeals imposed the Booker
requirements as a military due process guarantee. The right to consult with
counsel probably is not constitutionally required and is judicially imposed as a
matter of policy to effectuate the accused’s statutory right to turn down trial by
summary court-martial.

24



1986] GUIDE TO SENTENCING

tary evidence used to prove the conviction is annotated with an
entry indicating that the accused was afforded the opportunity to
consult with counsel and was afforded the opportunity to demand
trial by special court-martial, the document establishes a prima
facie showing of compliance with Booker.92

If the record of conviction does not establish these foundational
requirements the trial counsel must cure the defect with live
testimony or supplementary documents which demonstrate that
the accused was afforded these rights.?® The military judge may
not conduct an inquiry of the accused to establish admissibility.94

“Prior to 1 August 1984 DD Form 458, Charge Sheet, was used to record
summary courts-martial proceedings. Since 1 August 1984 a new document, DD
Form 2329, Record of Trial By Summary Court-Martial, has been used to
document summary courts-martial (MCM, 1984, app. 15). Neither form contains
any entry indicating whether the accused had an opportunity to consult with
counsel. Some jurisdictions modified the charge sheet by adding a statement
asserting that the accused was afforded an opportunity to consult with counsel
before electing trial by summary court-martial. Other jurisdictions solved the
problem by locally drafting a rights advice form to attach to records of summary
court-martial conviction. Since 1 November 1982 Army regulations require DA
Form 5111-R, Summary Court-Martial Rights Notification/Waiver Statement, to
be attached to records of summary courts-martial. AR 27-10, para. 5-21. When
properly completed DA Form 5111-R fully satisfies all Booker requirements.

®“United States v. Alsup, 17 M.J. 166 (C.M.A. 1984); United States v. Kuehl, 11
M.J. 126 (C.M.A. 1981); United States v. Yanez, 16 M.J. 782 (A.C.M.R. 1983). In
Kuehl, the trial counsel introduced a record of trial by summary court-martial.
Although the record of trial itself did not establish the Booker requirements,
attached to the record of trial was a rights advisement form signed by the
accused. The form stated that “before deciding whether to consent or object to
trial by Summary Court-Martial, | have the right to consult with independent
legal counsel, and that the United States will provide a military lawyer for such
consultation at no expense to me.” This supplemental rights form was sufficient to
establish Booker compliance.

In Alsup, the accused was given the opportunity to be represented by counsel at
the summary court-martial but was not separately advised of the right to consult
with counsel. The accused waived representation, but if the accused would have
exercised the right he necessarily would have consulted with counsel before being
forced to elect trial by summary court-martial. Under these circumstances Booker
requirements were satisfied.

In Yanez the trial counsel introduced a summary court-martial promulgating
order and an unauthenticated record of trial by summary court-martial, page 4 of
DD Form 498. The record of trial contained evidence of Booker compliance. The
court held Booker requirements are a foundation issue. Under Mil. R. Evid. 104
the trial judge is not bound by the rules of evidence when determining preliminary
questions such as the foundation for the admissibility of evidence. The trial judge
could properly consider an unauthenticated document to decide whether Booker
requirements had been satisfied.

*United States v. Sauer, 15 M.J. 113 (C.M.A. 1983). Prior to 1983 there were a
number of military cases that allowed the military judge to question the accused
during the sentencing phase of the trial to gather information establishing the
admissibility of documentary evidence. United States v. Spivey, 10 M.J. 7 (C.M.A.
1980); United States v. Mathews, 6 M.J. 357 (C.M.A. 1978). In Sauer, the Court of
Military Appeals expressly reversed this line of cases based on the Supreme Court
decision in Estelle v. Smith, 451 U.S. 454 (1981).
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Defense counsel’s failure to object at trial to summary court-
martial convictions will normally waive any Booker issues.®s

4. Personnel records reflecting the past military efficiency, con-
duct, performance, and history of the accused.

The admissibility of personnel records should be analyzed using
the same three-step methodology generally applicable to the
admission of other aggravation evidence.®® First, the evidence
must fit within one of the five categories of aggravation evidence
enumerated in R.C.M. 1001(b). Second, the document must be in a
form admissible under the military rules of evidence. Third, the
evidence must meet the Mil. R. Evid. 403 balancing test.

R.C.M. 1001(b)(2) authorizes the admission of personnel records
as aggravation evidence if (1)they are offered in documentary
form;®7 (2) they reflect the past military efficiency, conduct,
performance, or history of the accused,?® and (3)they are prepared
and maintained in accordance with service regulations.99

Although the rule specifies “personnel records,” documents do
not have to actually be maintained in a personnel file to be
admissible as aggravation.l°© The service secretaries have the

*“United States v. Smith, CM 447229 (A.C.M.R. 18 Oct. 1985); United States v.
Williams, CM 446831 (A.C.M.R. 7 June 1985); United States v. Hunt, SPCM
18639 (A.C.M.R. 22 June 1983); United States v. Taylor, 12 M.J. 561 (A.C.M.R.
1981) (where defense counsel did not object to the record of summary court-martial
conviction when it was offered at trial and trial counsel may have been able to
establish Booker compliance, failure to raise the issue at trial constituted waiver).
Cf. United States v. Munn, ACM 826022 (A.F.C.M.R. 30 Nov. 1983)(plain error to
admit a civilian conviction for an offense which occurred after the date of the
offense charged at the court-martial —in violation of MCM, 1969, para. 755(3)).

*See infra notes 166-69 and accompanying text.

“R.C.M. 1001(b}(2} provides that the “trial counsel may obtain and introduce
from the personnel records of the accused evidence of the accused’s marital status;
number of dependents, if any; and character of prior service” (emphasis added).

*«R.C.M. 1001(b)(2) defines “personnel records of the accused” as “all those rec-
ords made or maintained in accordance with departmental regulations that reflect
the past military efficiency, conduct, performance, and history of the accused.”

#]d.; see also AR 27-10, para. 5-25.

R.C.M. 1001(b)(2); AR 27-10, para. 5-25; see, e.g., United States v. Green, 21
M.J. 633 (A.C.M.R. 1985) (finance records admissible); United States v. Perry, 20
M.J. 1026 (A.C.M.R. 1985) (confinement file document admissible).

But see United States v. Lund, 7 M.J. 903 (A.F.C.M.R. 1979); United States v.
Newbill, 4 M.J. 541 (A.F.C.M.R. 1977). In Lund, the trial counsel introduced a
letter which the accused’s unit commander received from a noncommissioned
officer. The letter alleged that the accused had been involved in misconduct and
recommended action be taken against the accused. Although this letter was
properly maintained in the records of the unit orderly room the Air Force Court of
Military Review held that it should have been excluded from evidence. Without
further analysis the court held that just because the letter was contained in an
authorized file it was not necessarily a “personnel record” within the meaning and
intent of para. 75d, MCM, 1969.
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authority to determine which personnel records are admissible.10
Army Regulation 27-10 provides the following guidance for Army
courts-martial:

Personal data and character of prior service of the
accused

Trial counsel may, in his or her discretion, present to the
military judge (for use by the court-martial members or
military judge sitting alone) copies of any personnel
records that reflect the past conduct and performance of
the accused, made or maintained according to departmen-
tal regulations. Examples of personnel records that may
be presented include—

(1)DA Form 2 (Personnel Qualification Record—Part 1)
and DA Form 2-1 (Personnel Qualification Record—Part
2).

(2) Promotion, assignment, and qualification orders, if
material.

(3) Award orders and other citations and commendations.

(4) Except for summarized records of proceedings under
Article 15 (DA Form 2627-1), records of punishment
under Article 15, UCMJ, from any file in which the
record is properly maintained by regulation.

(5) Written reprimands or admonitions required by regu-
lation to be maintained in the MPRJ or OMPF of the
accused.

(6) Reductions for inefficiency or misconduct.
(7) Bars to reenlistment.

(8) Evidence of civilian convictions entered in official
military files.

(9) Officer and enlisted efficiency reports.

(10) DA Form 3180 (Personnel Screening and Evaluation
Record).

These records may include personnel records contained in
the OMPF or located elsewhere, unless prohibited by law

In Newbill, the court held that an administrative discharge board packet was
not a “personnel record’ contemplated by Air Force regulations.
0 R.C.M. 1001(b)(2).
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or other regulation.’°2 Such records may not, however,
include DA Form 2627-1 (Summarized Record of Proceed-
ings Under Article 15, UCMJ).108

Prudent trial counsel should do a complete review of all
documents contained in the accused’s personnel files and should
not limit their investigation to the documents enumerated in AR
27-10. “Other documents” not listed in AR 27-10 may be
admissible in aggravation if they reflect the character of the
accused’s prior service and otherwise meet evidentiary foundation
requirements.’?4 Documents which are not admissible in aggrava-
tion, such as records of summarized Article 15 or the accused’s
enlistment forms,05 may nevertheless be a valuable source of

“*The intent of the Army regulation is to be liberal in admitting personnel
documents during sentencing. There is no specific limit as to the source of the
record (“or located elsewhere”). The Army Court of Military Review has been
liberal in interpreting this provision—for example in holding that documents
contained in the restrictive fiche of the OMPF are admissible during sentencing.
In United States v. Pace, CM 446150 (A.C.M.R. 28 June 1985)and United States
v. Taylor, SPCM 19179 (A.C.M.R. 30 Jan. 1984) the court reasoned that the
purpose of the restrictive fiche is to protect the soldier against adverse effects on
favorable personnel actions at Department of the Army level. When a record, such
as a record of nonjudicial punishment, is filed in the restrictive fiche and in the
local unit file there is a regulatory intent that the document be available for future
use in adverse disciplinary proceedings at unit level.

If a conflicting regulation makes a personnel document “confidential” by
specifically restricting its use the document is not admissible as aggravation
evidence. United States v. Cottle, 11 M.J. 572 (A.F.C.M.R. 1981) (information
which is confidential under applicable drug abuse regulations cannot be admitted
as aggravation evidence); United States v. Cruzado-Rodriguez, 9 M.J. 908
(A.F.C.M.R. 1980) (Air Force Form 1612, Notification of Drug-Abuse Information,
showing that the accused entered a drugabuse prevention program should not
have been admitted on sentencing because of the confidentiality provisions of
Dep’t of Air Force, Reg. No. 30-2, Social Action Programs, para. IIb (8 Nov.
1976)).

AR 27-10, para. 5-25.

‘“See, e.g., United States v. Haslam, CM 446000 (A.C.M.R. 26 Nov. 1984)
(documents reflecting the accused’s removal from the Personnel Reliability
Program for recurrent use of marijuana are admissible as “other personnel
documents™).

s Summarized Article 15 records are the only personnel documents specifically
excluded by Army regulation. AR 27-10, para. 5-25: United States v. Carmack,
SPCM 21072 (A.C.M.R. 18 June 1985).

Enlistment forms are not admissible as personnel documents because they don’t
reflect past military efficiency, conduct, performance, or history of the accused.
United States v. Peyton, SPCM 19880 (A.C.M.R. 31 July 1984) (DD Form 1966/2-8
extract of Army Enlistment Application, which contained entries concerning the
accused’s preservice experimentation with marijuana and resulting discharge from
the Air Force Delayed Entry Program was inadmissible as aggravation evidence);
United States v. Honeycutt, 6 M.J. 751 (N.C.M.R. 1978) (a page from the
accused’s enlistment application showing that the accused was fined $50.00 for
possession of marijuana while a juvenile was not admissible); United States v.
Martin, 5 M.J. 888 (N.C.M.R. 1978) (enlistment records showing an enlistment
waiver because of preservice drug use were not admissible): United States v.
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information and may contain information useful during the
government case in rebuttal.106

Because “personnel records” are not limited to documents
contained in files officially designated as “personnel files” counsel
should also examine other files such as the accused’s finance
records,107 reenlistment records,2%8 and confinement records.10?

Galloway, NMCM 76 1677 (N.C.M.R. 14 Sept. 1976) (enlistment records showing
an enlistment waiver because of preservice juvenile adjudications were not
admissible because they didn’t reflect past military behavior).

In Galloway the court provided the following rationale for the military service
limitation on the admissibility of personnel records:

We also consider it appropriate that past derelictions, especially
juvenile offenses, should not follow a member into military service.
Once a member qualifies for entry, his past misdeeds should not be
held against him and he should be able to start off with a clear slate.
Unless . . . the circumstances constitute a proper matter of rebuttal,
the conditions of enlistment would not appear to be relevant in a
court-martial proceeding.

Galloway, slip op. at 3. The Navy cases may change as a result of the new Navy
JAGMAN, Dep’t of Navy, JAGNOTE 5,800 JAG:204, para. 0133 (17 July 1984).

*Documents which are not admissible because they are defective or improperly
maintained should also be obtained from the files in case the opportunity to use
them as impeachment or rebuttal arises during the course of trial.

For a good example of how personnel documents can be effectively used for
impeachment see United States v. Owens, 21 M.J. 117 (C.M.A. 1985) (trial counsel
could impeach the accused’s sworn testimony on the merits by cross-examining the
accused about omissions from his sworn warrant officer application form).

For a good example of how otherwise inadmissible documents can become
admissible in rebuttal see United States v. Strong, 17 M.J. 263 (C.M.A. 1984). In
Strong a record of nonjudicial punishment that was inadmissible during aggrava-
tion because it was over two years old (in contravention of applicable Air Force
regulations) nevertheless became admissible in rebuttal once the defense intro-
duced evidence that he had received a good conduct medal and an honorable
discharge during a prior enlistment. Although it is not entirely clear when the
defense has opened the door to such rebuttal it is clearly admissible when the
defense puts on directly contradictory testimony, e.g., the accused’s testimony
“I’ve never received an Article 15" opens the door for the trial counsel to
introduce evidence of an otherwise inadmissible Article 15. The defense cannot use
the rules of evidence as a sword to put on false evidence. In Strong the court went
further and admitted the nonjudicial punishment to rebut inferences created by
the defense evidence. The defense evidence about receiving a good conduct medal
and an honorable discharge during a prior enlistment created the impression that
the accused’s prior term of service was flawless. Evidence that the accused also
received nonjudicial punishment during the prior enlistment was admitted to rebut
this inference. But see United States v. Strong, 17 M.J. 263, 267 (C.M.A. 1984)
(Everett, C.J., dissenting) (rebuttal by otherwise inadmissible nonjudicial punish-
ment should be permitted only when the accused has falsely testified). See also
United States v. Irvin, NMCM 84 3149 (N.M.C.M.R. 30 Oct. 1984) (trial counsel
rebuttal could properly include references to nonjudicial punishment which failed
to comply with the requirements of United States v. Booker).

1".See, e.g., United States v. Green, 21 M.J. 633 (A.C.M.R. 1985) (DD Form 139,
Pay Adjustment Authorization, maintained in the accused’s finance records
qualified as a “personnel document” admissible under R.C.M. 1001(b)(2)). Other
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R.C.M. 1001(b)2) only sanctions evidence in documentary
form.110 If a proferred document is incomplete or illegible the trial
counsel can correct the deficiency or establish a foundation for the
admissibility of the document by presenting the live testimony of
witnesses who have first hand knowledge about the document or
the procedures used to generate the document.?!! The trial counsel
must offer a document into evidence. The government may not
present evidence of the personnel action solely through the use of
witness testimony.'*2 Trial counsel should also insure that copies

relevant documents contained in the finance records include records of nonjudicial
punishment, pay allotments, and statements of charges.

“The reenlistment file may demonstrate that the accused’s current desire to
make the Army a career is of recent origin.

*See, e.g., United States v. Perry, 20 M.J. 1026 (A.C.M.R. 1985) (DD Form 508,
which documented an approved recommendation for disciplinary action against the
accused for disobeying a lawful order while the accused was in pretrial confine-
ment, was admissible as a personnel record reflecting past military conduct).

HeR.C.M. 1001(b)}2) provides that “the trial counsel may obtain and introduce
from the personnel records of the accused evidence of . .."; United States v. Yong,
17 MJ. 671 (A.C.M.R. 1983) (The trial counsel cannot prove the existence of
records of nonjudicial punishment solely through the oral testimony of the
company commander who imposed the punishment. The Manual limitation on the
admissibility of personnel records to actual documents insures that the accused is
fairly on notice regarding what can be used at trial).

But see United States v. Albritton, SPCM 18914 (A.C.M.R. 28 Dec. 1983) (The
trial counsel can prove the accused received nonjudicial punishment solely by oral
testimony so long as that testimony is reliable and trustworthy. The “personnel
record’ could properly be established by the testimony of the commander who
imposed the punishment).

“Documentary evidence” necessarily includes only enclosures or attachments
which are maintained with the document in accordance with applicable regulations.
United States v. Dalton, 19 M.J. 718 (A.F.C.M.R. 1984).

”‘United States v. Mack, 9 M.J. 300, 324 (C.M.A. 1980) (trial counsel must
establish admissibility of the document through independent evidence). In deter-
mining the admissibility of a document the military trial judge is not limited to
evidence admissible under the Military Rules of Evidence. Mil. R. Evid. 104(e). But
cf. United States v. McGill, 15 M.J. 242 (C.M.A. 1983) (foundation for admissibil-
ity of record of nonjudicial punishment offered during prosecution case-in-rebuttal
could not be established by CID witness who lacked firsthand knowledge about
the nonjudicial punishment proceedings).

Trial counsel should not approach the accused ex parte in an attempt to have
the accused cure defects in the documents. United States v. Sauer, 15 M.J. 113
(C.M.A. 1983). In Sauer, the trial counsel wanted to introduce portions of the
accused’s service record which were incomplete because they lacked the accused’s
written acknowledgement of his substandard ratings. On the second day of the
accused’s court-martial the trial counsel contacted the accused ex parte and pro-
cured the entries necessary to complete the documents. The Court of Military
Appeals held that the trial counsel’s conduct impermissibly eroded the accused’s
right to counsel.

"2Compare United States v. Yong, 17 M.J. 671 (A.C.M.R. 1983) (restricting
evidence of personnel records to the presentation of documents contained in
official files insures that the accused is on notice of what evidence may be
considered against him or her) with United States v. Albritton, SPCM 18914
(A.C.M.R. 28 Dec. 1983) (proving an Article 15 through oral testimony alone was
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of documents substituted in the record for originals used at trial
are legible because the appellate courts must decide admissibility
issues based on the authenticated record of trial.113

The Manual requires that personnel documents be prepared and
maintained in accordance with service regulations.i’4+ Document
preparation has been challenged on three grounds. First, that the
official who took the underlying personnel action was incorrect in
reaching the conclusion that the accused deserved adverse admin-
istrative action, e.g., the accused did not deserve the letter of
reprimand, or the accused was innocent of the charge for which
nonjudicial punishment was issued. While the accused may deny
they committed the underlying misconduct!!® the courts should
not allow the accused to re-litigate the issue during the court-
martial sentencing proceeding.!1¢ Second, the defense counsel can
challenge the procedures which were used to impose the personnel
action. The courts will presume that procedural prerequisites for

permissible so long as the testimony was reliable and established all necessary
foundational requirements).

usSee, e.g., United States v. Haynes, 10 M.J. 694 (A.C.M.R. 1981).

7*R.C.M. 1001(b}2); AR 27-10, para. 5-25. See, e.g., United States v. Adams, CM
442178 (A.C.M.R. 24 Aug. 1984). Private First Class Adams was convicted at a
rehearing held at Fort Leavenworth, Kansas. At sentencing the trial counsel
introduced several reports of disciplinary infractions taken from the accused’s
correctional treatment file maintained at the United States Disciplinary Barracks
where the accused had been confined since his original court-martial. The Army
Court of Military Review held that it was error to admit this evidence over
defense objection without some showing that these documents were prepared and
maintained in accordance with service regulations.

““United States v. Mack, 9 M.J. 300, 323 (C.M.A. 1980) (after the prosecution
introduces a record of nonjudicial punishment “the accused remains free to deny
his guilt of the misconduct for which nonjudicial punishment was imposed or to
offer whatever explanation for the offense he may choose”). Cf. United States v.
Balcom, 20 M.J. 558 (A.C.M.R. 1985) (Army Court of Military Review reassessed
the sentence when post-trial evidence cast doubt on the validity of a record of
nonjudicial punishment introduced in aggravation by the prosecution. At trial the
trial counsel introduced a record of nonjudicial punishment alleging that the
accused had wrongfully used marijuana. The evidentiary basis for the Article 15
was the positive results of a urinalysis. During extenuation and mitigation the
accused denied the misconduct and attempted to explain “the erroneous positive
results.” Three months after trial Army authorities issued a statement that the
urinalysis “did not meet all scientific or legal requirements for use in disciplinary
or administrative actions.” The appellate court determined that under the
circumstances sentence relief was appropriate).

usUnited States v. Hood, 16 M.J. 557 (A.F.C.M.R. 1983) (Accused could not
challenge letter of reprimand introduced during aggravation by attempting to
show that he did not commit the misconduct for which the reprimand was issued.
The accused had the opportunity to respond to the reprimand before it was given
and the court could consider those written matters which the accused submitted in
rebuttal to the reprimand. Additionally, the accused may mitigate or explain the
letter of reprimand during the defense case in extenuation and mitigation. Further
litigation concerning the merits of the reprimand is too collateral).
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taking the personnel action were complied with absent some
evidence to the contrary.!'” Evidence to the contrary may be
apparent on the face of the document itself!’®¢ or may be

”‘See, e.g., United States v. Wheaton, 18 M.J. 159 (C.M.A. 1984); United States
v. Covington, 10 M.J. 64 (C.M.A. 1980); United States v. Larkins, 21 M.J. 654
(A.C.M.R. 1985).

In Wheaton, the trial counsel sought to admit a record of nonjudicial
punishment which did not contain any written election regarding the right to
consult with counsel or the right to demand trial by court-martial. The trial
counsel did offer a rights advice form which was used to inform the accused that
he had the right to consult with counsel and the right to demand trial by
court-martial. The court concluded that “if an accused is given written advice that
he is entitled to consult counsel, then it can be presumed that counsel was made
available to him. A subsidiary presumption is that, if the right to counsel was not
exercised, the accused made an informed decision not to exercise the right.”
Wheaton, 18 M.J. at 160. This same type of presumption of regularity was applied
to the right to demand trial by court-martial. “[I}f nonjudicial punishment was
imposed after the accused was advised of his right to trial by court-martial, he
must have decided not to exercise that right.” Wheaton, 18 M.J. at 161.

In Couington, the court held that minimum due process necessary for a proper
vacation of suspended nonjudicial punishment must include notice of the basis for
the proposed vacation and an opportunity for the respondent to reply. The trial
counsel offered documentary evidence that the accused had reviewed a vacation of
suspended nonjudicial punishment. Although the document (DA Form 2627) did
not indicate whether any due process was afforded, the court presumed that the
vacation was done properly.

Finally, in Larkins the record of nonjudicial punishment offered at trial failed to
include matters submitted on appeal. The court took the presumption of regularity
one step further by presuming not only that the commander and judge advocate
did their jobs properly in considering the matters submitted but also that since
the appeal was denied the matters submitted must have been of limited
significance.

“*Compare United States v. Moan, SPCM 21582 (A.C.M.R. 28 Feb. 1986) with
United States v. Goldring, CM 447817 (A.C.M.R. 28 Feb. 1986).

In Moan, the trial counsel introduced a DA Form 2627, Record of Proceedings
under Article 15, UCMJ, which indicated that the accused elected not to appeal
his punishment. Contrary to clear regulatory requirements the election not to
appeal was dated one day before punishment was actually imposed. Although this
discrepancy may actually have been a clerical mistake in dating the form the
government could not rely on a presumption of regularity in establishing that the
disciplinary action was taken in accordance with service regulations.

In Goldring, the DA Form 2627 indicated that the accused desired to appeal and
intended to submit matters in support of the appeal. The document introduced at
trial did not contain any attached matters submitted on appeal and it indicated
that the accused’s appeal was denied three days after punishment was imposed.
The court held that even though the regulation afforded the accused five days to
submit an appeal the fact that the appeal was denied before the full five days had
elapsed was not an error which would deprive the document of its presumption of
regularity. Instead the court presumed the accused submitted matters early and
the appellate authority duly considered the appellate submissions before denying
the appeal.

The most common deficiencies apparent on the face of the document are
omissions where required entries or signatures are supposed to be made. See, e.g.,
United States v. Dyke, 16 M.J. 426 (C.M.A. 1983); United States v. Blair, 10 M.J.
54 (C.M.A. 1980); United States v. Guerrero, 10 M.J. 52 (C.M.A. 1980); United
States v. Carmans, 10 M.J. 50 (C.M.A. 1980); United States v. Burl, 10 M.J. 48
(C.M.A. 1980); United States v. Cross, 10 M.J. 34 (C.M.A. 1980); United States v.
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demonstrated through independent evidence.!1?

Personnel records are inadmissible due to procedural irregular-
ity if the administrative action was taken solely to increase the
court-martial sentence rather than for a legitimate regulatory
purpose.120 They are also inadmissible!2! if the accused was denied

Mack, 9 M.J. 300 (C.M.A. 1980); United States v. Haynes, 10 M.J. 694 (A.C.M.R.
1981).

"*The accused is the most logical source of independent evidence concerning
procedures used to impose adverse personnel actions. United States v. Mack, 9
M.J. 300, 323 (C.M.A. 1980) (even if the personnel document is perfect on its face
the defense can present independent evidence, such as the testimony of the ac-
cused, to persuade the court that proper regulatory procedures were not followed).

The independent evidence may come before the court in the form of inconsistent
documentary entries. See, e.g., United States v. Kline, 14 M.J. 64 (C.M.A. 1982).
In Kline, the trial counsel introduced the “Enlisted Performance” portion of the
accused’s naval service record. This documentary evidence reflecting substandard
performance was complete and regular on its face. The trial counsel also
introduced other exhibits from the service record including sections where specific
entries were required whenever a sailor received adverse ratings. These additional
documents did not contain the required entries. The court held that these
additional documents were inadmissible because of their facial deficiencies and
they negated the presumption of regularity which otherwise would have been
afforded the “Enlisted Performance” document. Kline, 14 M.J. at 66.

- United States v. Boles, 11 M.J. 195 (C.M.A. 1981) (administrative reprimand
hurriedly prepared specifically for use in a court-martial sentencing proceeding
violated applicable regulatory provisions which defined reprimands as “corrective
management tools”); United States v. Brown, 11 M.J. 263 (C.M.A. 1981) (Where a
record of conviction was inadmissible because it was not “final” the trial counsel
could not introduce a bar to reenlistment referencing that conviction. Allowing
such backdoor circumventions of specific proscriptions on the admissibility of
evidence in a court-martial “would be to invite the distortion and malrliéjulation of
legitimate administrative record-keeping functions); United States v. Hilll, 13 M.J.
948 (A.F.C.M.R. 1982) (Letter of reprimand given for bad check offenses was
inadmissible on aggravation. The court concluded that the reprimand did not
perform any legitimate correction or management function because the subject
offenses occurred sixty days before—at the same time as other bad check offenses
which were now the basis of the accused’s court-martial charges); United States v.
Dodds, 11 M.J. 520, 522 n. 3 (A.F.C.M.R. 1981) (“The fact that a matter is
properly entered into the accused’s personnel records . . . does not necessarily
mean that the entry is also admissible in a court-martial. The military judge
should exercise sound discretion in electing whether or not to admit such material.
... For example, matters may, on balance, seem too remote to be probative;
appear to have been ‘manufactured’, after the accuser had knowledge of the
offenses charged, by those zealous to portray the accused as unfit; or be so
insignificant as to suggest that the accused is not receiving even handed
treatment”); accord United States v. Sauer, 15 M.J. 113 (C.M.A. 1983). In Sauer,
the trial counsel wanted to introduce portions of the accused‘s service record
reflecting sub-standard duty performance during two different periods of time. The
service records were incomplete because the accused‘s written acknowledgement of
these ratings was absent from the document. On the second day of the accused‘s
court-martial the trial counsel contacted the accused ex parte and procured the
entries necessary to make the document admissible. The Court of Military Appeals
condemned the trial counsel’s conduct, in part because of their “disapproval of the
deliberate preparation of administrative records to influence a sentence in a
court-martial.” Sauer, 15 M.J. at 118.
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a substantial procedural right affecting the validity of the
administrative process.

Cf. United States v. Hood, 16 M.J. 557 (A.F.C.M.R. 1983); United States v.
Hagy, 12 M.J. 739 (A.F.C.M.R. 1981). In Hood, the accused received a letter of
reprimand for writing a letter to the spouse of one of the government witnesses.
The letter written by the accused alleged that the witness had committed adultery
and contracted a venereal disease. The Air Force Court of Military Review
affirmed the principle that the letter of reprimand would be inadmissible if it was
prepared solely to influence the accused’s sentence at his pending court-martial
but refused to adopt a mechanical approach in determining the actual purpose of
the administrative action. The court specifically rejected the argument that all
disciplinary actions taken after preferral of charges should be automatically
excluded. Instead the court looked at the facts and determined that the
commander’s action fulfilled the regulatory corrective and management purpose by
putting the accused on notice about his misconduct and informing him that future
misconduct would be dealt with more severely. In Hugy the court held that filing
a letter of reprimand on the day of trial did not affect admissibility so long as the
subject matter of the letter was appropriate and the reprimand served a legitimate
disciplinary purpose as defined by applicable regulations.

““The line between a substantial procedural right and a minor procedural defect
is not always easy to determine. The courts provide many specific examples but no
real standards whereby a case of first impressions could be judged. If the proce-
dural defect relates directly to regulatory based due process rights such as notice
of the contemplated action, opportunity to respond, opportunity to consult with
counsel, opportunity to be represented by counsel, or opportunity to appeal then
the defect is substantial and the personnel record recording that deficient person-
nel action is inadmissible. On the other hand, defects in recording what occurred at
the proceeding which are superfluous to traditional due process rights are
generally not going to make the personnel record inadmissible unless the reliability
or validity of the document itself is called into question. Although these standards
have never been specifially articulated by the appellate courts an analysis of cases
dealing with records of nonjudicial punishment leads to these conclusions.

As already indicated, there is a presumption that procedures used to administer
a personnel action, such as imposition of nonjudicial punishment, were proper
absent some evidence to the contrary. This contrary evidence can consist of
defense testimony concerning irregularities, inconsistencies apparent from conflict-
ing documents, or as is most often the case, omissions and inaccuracies concerning
entries made on the personnel document itself. Records of nonjudicial punishment
which contain the following deficiencies are inadmissible because they indicate the
accused was denied a substantial procedural right.

(1)The block on DA Form 2627 which indicates whether trial by court-martial is
or is not demanded is not checked. United States v. Mack, 9 M.J. 300, 324
(C.M.A. 1980) (numerous deficiencies listed below); United States v. Cross, 10 M.J.
34 (C.M.A. 1980); United States v. Coleman, SPCM 18289 (A.C.M.R.5 Aug. 1983).
But see United States v. Wheaton, 18 M.J. 159 (C.M.A. 1984)for a discussion how
this defect can be cured by presenting evidence that advice concerning the right
was given to the accused;

(2) The DA Form 2627 fails to inform the soldiers that they have the right to
consult with counsel prior to determining whether to demand trial by court-
martial. United States v. Mack, 9 M.J. 300 (C.M.A. 1980);

(3) The DA Form 2627 fails to properly apprise the soldier of the right to con-
sult with counsel because no location of counsel or time to consult is designated on
the form. United States v. Mack, 9 M.J. 300, 321 (C.M.A. 1980) (The soldier must
be supplied enough information about how to exercise the right to consult with coun-
sel to make the right meaningful. If the form itself fails to supply the information
the trial counsel must present other evidence to show the accused had a reasonable
opportunity to consult with counsel and either exercised or voluntarily waived the
right);
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Finally, the defense counsel may allege that the document itself

(4) The block on DA Form 2627 which indicates whether or not the accused
intend to appeal is not checked. United States v. Mack, 9 M.J. 300, 324 (C.M.A.
1980); United States v. Rabago, SPCM 20782 (A.C.M.R. 4 Oct. 1984);

(5) The DA Form 2627 indicates that the accused appealed the punishment but
there is no indication on the form what action was taken on the appeal. United
States v. Burl, 10 M.J. 48 (C.M.A. 1980); United States v. Mack, 9 M.J. 300, 324
(C.M.A. 1980);

(6) The DA Form 2627 indicates that the accused appealed the punishment and
the punishment imposed was of a type requiring legal review but that there is no
indication on the form that the matter was referred to a judge advocate for review.
United States v. Guerrero, 10 M.J. 52 (C.M.A. 1980); United States v. Mack, 9
M.J. 300, 324 (C.M.A. 1980);

(7) The DA Form 2627 indicated that the accused elected not to appeal the
imposition of the nonjudicial punishment before the punishment was ever actually
imposed. United States v. Moan, SPCM 21582 (A.C.M.R. 28 Feb. 1986).

The clear trend of the courts is to attempt to preserve admissibility of the
personnel record whenever possible. The following cases held that records of
nonjudicial punishment were admissible even though there was evidence of some
procedural irregularity:

(1) The DA Form 2627 failed to state the alleged offense in a form which would
be legally sufficient for a specification preferred as a court-martial charge. United
States v. Nichols, 13 M.J. 154 (C.M.A. 1982) (Article 15 for “possession of a
controlled substance” was not too indefinite to provide the accused with adequate
notice of the alleged offense); United States v. Atchison, 13 M.J. 798 (A.C.M.R.
1982) (Article 15 for “failure to repair” was adequate despite the fact the place of
duty was not identified with any precision); United States v. Eberhardt, 13 M.J.
772 (A.C.M.R. 1982) (Article 15 for absence without authority was admissible even
though the allegation on the DA Form 2627 omitted the words “without
authority” and failed to specify the location of the accused’s place of duty);

(2) The copy of the DA Form 2627 procured from the Military Personnel Record
Jacket (MPRJ)and introduced at trial was a reproduced duplicate of the original
rather than the designated carbon copy which the regulation specified for filing in
the MPRJ. United States v. Moan, SPCM 21582 (A.C.M.R. 28 Feb. 1986) (The
Army Court of Military Review took judicial notice of the fact that many units
substitute duplicate originals for carbon copies because they are more legible. The
court went on to opine that this was the type of minor deviation from regulatory
procedures which in no way cast doubt on the reliability of the procedures used to
impose nonjudicial punishment). See also United States v. King, CM 447976
(A.C.M.R. 19 Mar. 1986); United States v. Hufnagel, SPCM 21479 (A.C.M.R. 20
Nov. 1985);

(3) The DA Form 2627 failed to include the accused‘s acknowledgement of the
action taken on his appeal. United States v. Carmans, 10 M.J. 50 (C.M.A. 1980);

(4) The DA Form 2627 failed to indicate how much time the accused had to
submit an appeal. United States v. Blair, 10 M.J. 54 (C.M.A. 1980);

(5) The DA Form 2627 failed to indicate whether the accused requested an open
hearing. United States v. Haynes, 10 M.J. 694, 697 (A.C.M.R. 1981) (Since an open
hearing is not an absolute procedural right and can properly be denied by the
commander it is not a material entry on the DA Form 2627. Putting the accused‘s
election on the document is merely a way to facilitate making the request);

(6) The DA Form 2627 failed to indicate whether the accused requested the
presence of a spokesman. United States v. Haynes, 10 M.J. 694, 697 n. 3
(A.C.M.R. 1981) (The DA Form 2627 is merely a vehicle by which the accused can
request a spokesman. There is no due process right to have a spokesman present);

(7) The DA Form 2627 failed to indicate whether the accused intended to
present matters in defense and/or extenuation. United States v. Haynes, 10 M.J.
694, 697 n. 3 (A.C.M.R. 1981) (What the soldier actually presents at the hearing is
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was not prepared in accordance with applicable regulations.122 A
document which has no irregularities apparent on its face carries
with it a presumption that the document was prepared in
accordance with procedures required by applicable regulations.123
This presumption is lost when required entries on the document
are omitted, incomplete, illegible, or inaccurate;'24¢ or when the
wrong person prepared the document.'2¢ The proferred document
should be excluded if the irregularity undermines confidence in
the reliability of the document or indicates that required proce-
dures were not followed in taking the personnel action.1?¢ If the
irregularity is minor or involves a clerical error in recording
matters the document should be admitted.12”

not controlled by entries on the DA Form 2627. The right to present matters for
consideration is exercised at the hearing, not on the form);

(8) The DA form 2627 failed to include the date the accused was notified of the
intent to impose nonjudicial punishment. United States v. Haynes, 10 M.J. 694,
697 (A.C.M.R. 1981) (absent some other indication of impropriety or some specific
defense allegation that the time between notification and imposition of punishment
deprived the soldier of procedural rights, the date of notification is immaterial).

Distinguish this objection from an objection that improper procedures were
followed in implementing the adverse administrative action. While defects in the
document preparation and defects in administrative procedure are usually interre-
lated they are not necessarily one and the same. It is possible that one official
properly took the action but a second official improperly recorded the action on
the personnel documents. See supra note 118 (discussing United States v. Moan).

'=See, e.g., United States v. Steinruck, 11 M.J. 322 (C.M.A. 1981) (DA Form
2627 entitled to a presumption of regularity even where a required signature was
illegible but still visible).

See, e.g., United States v. Dyke, 16 M.J. 426 (C.M.A. 1983); United States v.
Cross, 10 M.J. 34 (C.M.A. 1980); United States v. Negrone, 9 M.J. 171 (C.M.A.
1980); United States v. Brown, CM 442140 (A.C.M.R. 19 Oct. 1984). These cases
involved DA Form 2627 and the omission of signatures, dates, and checked blocks.
See also United States v. Stewart, 12 M.J. 143 (C.M.A. 1981) (lack of legible
commander signature on vacation of suspension of nonjudicial punishment); United
States v. Messer, SPCM 21203 (A.C.M.R. 17 June 1985) (failure to introduce
continuation sheet with the DA Form 2627); United States v. Wilson, SPCM
20126 (A.C.M.R. 13 Apr. 1984) (record of supplementary action vacating suspen-
sion of nonjudicial punishment contained no check in block indicating the accused
was afforded an opportunity to respond at the vacation proceeding).

”See, e.g., United States v. Johnson, 14 M.J. 566 (N.M.C.M.R. 1982) (improper
for the trial counsel to fill in missing information).

““See supra note 121.

%See id. See also United States v. Casey, SPCM 21905 (A.C.M.R. 13 Jan. 1986).
In Casey, the trial judge sustained a defense objection to a DA Form 2627 because
the grade of the commander was missing from the block containing his name and
organization. Although no issue involving sentencing was raised on appeal the
Army Court of Military Review opined in dicta that the “trial judge erroneously
sustained the objection. This ruling was of the sort which elevates form over
substance.”
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If the personnel document is regular on its face and there is no
other evidence of irregularity before the court the defense counsel
must object with specificity at trial’2¢ or appellate review of

»Mil. R. Evid. 103 (defense counsel must make “a timely objection” with “the
specific ground” therefor). R.C.M. 1001(b){2) (“objectionsnot asserted are waived”);
United States v. Kline, 14 M.J. 64, 66 (C.M.A. 1982).

The courts sometime reach this result without explaining how or why waiver
applies. The Military Rules of Evidence and the 1984 Manual for Courts-Martial
clearly contemplate waiver of some objections when they are not raised at trial. If
there are no irregularities apparent on the fact of a document it makes sense to
put the burden on the defense to discover defects during their preparation of the
case. Waiver of appellate review is particularly appropriate when the defect raised
for the first time on appeal is one which the trial counsel could have explained or
cured at trial given adequate notice. See United States v. Gordon, 10 M.J. 278
(C.M.A. 1981) (A record of nonjudicial punishment introduced during aggravation
allegedly was maintained at the Air Force Manpower and Personnel Center rather
than the Local Consolidated Base Personnel Office—as required by Air Force
regulations. Failure to object at trial waived the issue on appeal); United States v.
McLemore, 10 M.J. 238 (C.M.A. 1981) (The trial counsel introduced evidence of
nonjudicial punishment which included advice concerning the accused’s right to
consult with counsel but did not contain any entry indicating whether or not the
accused demanded trial by court-martial. The court held that this issue was
waived by defense counsel’s failure to object at trial. The court distinguished this
case from other cases where a form which contained an unchecked block was
introduced at trial. When the form contains an unchecked box the trial judge is on
notice that there are defects in the preparation of the document and possible
defects in the procedures used to administer the nonjudicial punishment. Here the
document simply failed to contain all the information necessary to establish a
basis for admissibility); United States v. Larkins, 21 M.J. 654 (A.C.M.R. 1985)
(The DA Form 2627 did not contain matters submitted on appeal. Since this is not
a defect on the face of the document the issue was waived by the defense counsel’s
failure to object at trial); United States v. Brown, CM 442140 (A.C.M.R. 19 Oct.
1984) (Defense counsel failure to object at trial to three records of nonjudicial
punishment waived appellate review. If there had been an objection at trial the
government may have been able to present evidence to establish admissibility).

When there has been an objection to the document at trial the appellate courts
will review admissibility only on the basis of the specific grounds for objection
raised at trial. See, e.g., United States v. Goldring, CM 447817 (A.C.M.R. 28 Feb.
1986) (The trial counsel introduced a record of nonjudicial punishment which
indicated ®he accused would submit matters on appeal within five days. The
document further indicated that the appeal was denied only three days after
punishment was imposed and no matters on appeal were attached to the DA Form
2627. At trial the defense counsel objected that the document offered into evidence
was incomplete. The appellate court reviewed admissibility based on the alleged
lack of completeness but held that any objection concerning an early denial of the
appeal was waived by failure to cite that as a specific ground for objection at
trial); United States v. Sager, SPCM 21627 (A.C.M.R. 18 Nov. 1985) (The trial
counsel introduced two records of nonjudicial punishment which were filed in the
unit file but contained no copy number. The defense counsel objected that without
a copy number it was impossible to tell whether the unit document custodian was
the proper official to authenticate the documents. The appellate court rejected this
argument but noted that one of the Article 15 records was supposed to have been
filed in the accused’s performance fiche of the OMPF and should not have been
maintained in the unit file at all. The court went on to hold that this defect was
not a specified ground for objection at trial and was waived on appeal); United
States v. Davis, CM 443665 (A.C.M.R. 17 Aug. 1983) (Defense counsel successfully
objected at trial to a bar to re-enlistment document which contained a reference to
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admissibility is waived. If the document is irregular on its face or
other evidence before the court makes it apparent the document is
defective defense counsel’s failure to object will normally waive
appellate review!2? although the trial judge’s failure to sua sponte
exclude the evidence may constitute plain error.130

an inadmissible nonjudicial punishment. The illegal reference was redacted. On
appeal the defense attempted to establish that the document was inadmissible
because regulatory procedures were not followed in reviewing the document every
six months. Failure to object at trial with specificity waived the objection); United
States v. Easley, CM 442776 (A.C.M.R. 25 May 1983) (Defense counsel objected at
trial to an entry on the DA Form 2-1 indicating “SM NOT RECOMMENDED
FOR FURTHER SERVICE.” Under applicable regulations this entry was proper
if it was made pursuant to a proper bar to re-enlistment. On appeal the defense
contended for the first time that the entry was improper because the accused’s bar
to reenlistment had not been reviewed by the commander six months after it was
imposed. The court held that this objection was waived by the defense counsel’s
failure to specify that ground for objection at trial where the matter could have
been clarified through examination of the basic “Bar to Reenlistment” document).

Accord United States v. Stanley, SPCM 21586 (A.C.M.R. 23 Oct. 1985) (The
trial counsel introduced a Bar to Re-enlistment, DA Form 4126-R, which
improperly referenced an Article 15 for wrongful use of marijuana. The defense
counsel objected at trial, citing the best evidence rule as the only ground for
objection. The appellate court issued the following warning:

[Wle could possibly consider this waiver of any other objection. Due
to the context of this objection at trial, we will look at this in the
light most favorable to appellant. However, we caution counsel about
the need to state the specific ground or grounds for an objection and
not rely upon the ground or grounds being apparent from the context
of the transcript.

Stanley, slip op. at n. 1

"#United States v. Larkins, 21 M.J. 654 (A.C.M.R. 1985) (defense counsel’s
failure to object at trial to an allegedly incomplete DA Form 2627 waived the
issue on appeal); United States v. Johnson, SPCM 21232 (A.C.M.R. 16 Aug. 1985)
(defense counsel’s failure to object at trial to a Bar to Re-enlistment, DA Form
4126-R, which was reproduced only on one side, waived the issue on appeal);
United States v. Peyton, SPCM 19880 (A.C.M.R. 31 July 1984) (failure to object to
an otherwise inadmissible enlistment document reflecting preservice drug experi-
mentation waived the issue on appeal); United States v. Plissak, 16 M.J. 767
(A.F.C.M.R. 1983) (defense counsel’s failure to object to letter of reprimand waived
any error in its admission); United States v. McCullar, ACM $25989 (AF.C.M.R. 1
Nov. 1983) (failure to object to record of nonjudicial punishment erroneously
maintained in files longer than two years waived the objection on appeal).

wMil. R. Evid. 103 provides that:

Error may not be predicated upon a ruling which admits...
evidence unless the ruling materially prejudices a substantial right of
a party, and...a timely objection or motion to strike appears of
record, stating the specific ground of objection, if the specific ground
was not apparent from the context.. . Nothing in this rule precludes
taking notice of plain errors that materially prejudice substantial
_ri%hts although they were not brought to the attention of the military
judge.

In United States v. Kline, 14 M.J. 64 (C.M.A. 1982), the court held that the trial
judge was obligated sua sponte to exclude a document as inadmissible hearsay
where the evidence at trial put him on notice that they were procedural
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It is important for trial counsel to review the accused‘s
personnel records as soon as possible. If documents in the local
file are incomplete, illegible, or inaccurate admissibility may be
salvaged by getting a copy from another source,'3! by having the
proponent of the document correct the defect, or by getting the
defense to waive objections. If a document with irregularities on
its face is offered at trial insure that defense counsel affirmatively

irregularities in preparing the document. Although Kline pre-dated adoption of the
Military Rules of Evidence the same result is reached under the Rules if the error
materially prejudiced substantial rights of the accused and admission of the
document was “plain error.” Mil. R. Evid. 103 contemplates a two part test: first
the error must be obvious based on the evidence introduced at trial and second,
the accused must have been substantially prejudiced. See United States v. Dyke,
16 M.J. 426 (C.M.A. 1983) (military judge should have excluded a record of
nonjudicial punishment on his own motion where the document was a significant
factor on sentencing and the document admitted at trial did not contain the
signature of the commander indicating he advised the accused of his rights; the
signature of the accused indicating whether he demanded trial by court-martial;
the signature of the commander attesting that punishment was imposed; or the
signature of the accused indicating his election regarding an appeal); see also
United States v. James, CM 443585 (A.C.M.R. 27 Dec. 1983) (plain error to admit
facially illegible and incomplete Article 15); United States v. Calin, 11 M.J. 722
(A.F.C.M.R. 1981) (plain error to admit evidence that the accused “pled guilty to
theft in state court” where there was no evidence that the information came from
any personnel record maintained in accordance with service regulations).

In determining whether the accused was prejudiced by the admission of an
obviously defective personnel document the appellate courts look at a variety of
factors to include in the severity of the sentence adjudged, the sentence limitation
agreed to in a pretrial agreement, the nature of the uncharged misconduct
reflected in the personnel document, the quantity and quality of other aggravation
evidence, and the emphasis placed on the personnel document by the trial counsel
during argument or the military judge during instructions. See, e.g., United States
v. Dyke, 16 M.J. 426 (C.M.A. 1983) (trial counsel’s reliance on the defective Article
15 during sentencing argument was an indication that admission of the document
prejudiced the accused); United States v. Harms, ACM 826449 (A.F.C.M.R. 3 Oct.
1984) (not plain error to admit defective Article 15 for ‘‘failing a dormitory room
inspection” where the misconduct involved was insignificant compared to the drug
distribution offenses which were the basis for the court-martial conviction); United
States v. McCullar, ACM S25989 (A.F.C.M.R. 1 Nov. 1983) (not plain error to
admit defective Article 15 because proper admission of two other records of
nonjudicial punishment and three letters of reprimand mitigated impact of
inadmissible Article 15 on sentence adjudged); United States v. Beaudion, 11 M.J.
838 (A.C.M.R. 1981) (not plain error to admit defective Article 15 where there was
no miscarriage of justice, no impugnment of the court’s integrity, and no denial of
the accused’s fundamental rights).

Compare United States v. Bolden, 16 M.J. 722 (A.F.C.M.R. 1983) (notplain error
to admit Article 15 over two years old where Article 15 was for failure to repair
and disobeying an order to empty an ashtray but the accused stood convicted of
drug offenses at the court-martial) with United States v. Yarbrough, 15 M.J. 569
(A.F.C.M.R. 1982) (plain error to admit Article 15 over two years old where the
Article 15 and the court-martial conviction were both for drug offenses. There was
substantial risk that the accused was punished for a course of conduct involving
drugs).

‘S%gr example records of nonjudicial punishment may be filed in the accused’s
finance records or in the Official Military Personnel File (OMPF).

39



MILITARY LAW REVIEW [Vol. 114

waives all objections on the record to avoid the possibility of
having the appellate courts invoke the plain error rule.1s2

If the personnel document is properly prepared the next step is
to ask whether the document is properly maintained in accordance
with applicable regulations. If the document is not properly filed
in a system of “personnel documents” it is not admissible under
R.C.M. 1001(b)(2).238 Absent some evidence to the contrary
personnel documents are presumed to be maintained in accordance
with regulations.134

Once it is determined that the offered personnel record fits
within one of the enumerated categories of aggravation evidence
in R.C.M. 1001(b) trial counsel should then insure that the
document offered into evidence is in a form admissible under the
Military Rules of Evidence. Because the rules of evidence are not

2 Appellate courts have held plain error when the defense counsel failed to object
to a document after the military judge asked whether there was any objection, but
none of the cases have held plain error when a specific defect was brought to the
defense counsel’s attention and objection was specifically waived on the record.

“See, e.g., United States v. Yong, 17 M.J. 671 (A.C.M.R. 1983) (two Article 15
records maintained by the company clerk in the company files were not admissible
because they were not maintained in accordance with applicable regulations);
United States v. Rust, SPCM 19017 (A.C.M.R. 14 Oct. 1983) (the trial counsel
failed to affirmatively demonstrate that a record of nonjudicial punishment was
maintained in compliance with applicable military regulations concerning
recordkeeping when matters in extenuation and mitigation weren’t attached to the
copy of the document introduced at trial); United States v. Elrod, 18 M.J. 692
(A.F.C.M.R. 1984) (Article 15 filed locally at the office of the staff judge advocate
was not maintained in accordance with applicable Air Force regulations); United
States v. Bertalan, 18 M.J. 501 (A.F.C.M.R. 1984) (records of nonjudicial
punishment were not admissible where the copy introduced at trial came from a
file not authorized by Air Force regulations); United States v. Garner, ACM 24019
(A.F.C.M.R. 9 Dec. 1983) (error to admit a seven year old Article 15 when Air
Force regulations only authorized admission of Article 15‘s which were less than
two years old).

But see United States v. Moan, SPCM 21582 (A.C.M.R. 28 Feb. 1986) (A
duplicate original of a DA Form 2627 was admissible even though regulations
stated “copy 3” should be filed in the unit file. The court held that this
constituted “substantial compliance” with the filing requirements of AR 27-10);
accord United States v. King, CM 447976 (A.C.M.R. 19 Mar. 1986); United States
v. Hufnagel, SPCM 21479 (A.C.M.R. 20 Nov. 1985).

*See, e.g., United States v. Haslam, CM 446000 (A.C.M.R. 26 Nov. 1984) (there
was a presumption of regularity that Personnel Reliability Program information
was properly maintained in the accused’s personnel file in accordance with
applicable regulations).

But see United States v. Adams, CM 442178 (A.C.M.R. 24 Aug. 1984) (The trial
counsel introduced records of disciplinary infractions from the accused’s correc-
tional treatment file at the United States Disciplinary Barracks. The defense
counsel objected that there was no evidence these files were maintained in
accordance with applicable regulations. The court held that once the defense
objected the government had to affirmatively show that the proffered documents
were maintained in accordance with regulations).
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yet relaxed during the case of aggravation,'35 the document must
be properly authenticated136 and must fit within one of the
recognized hearsay exceptions of Mil. R. Evid. 803.137 Personnel
records can be properly authenticated by testimony of a witness
who has personal knowledge that the document came from
personnel records!s® or by an attesting certificate of the record’s
custodian,.189

Personnel records are admissible as hearsay exceptions under
either Mil. R. Evid. 803(6) (Records of regularly conducted
activity)40 or Mil. R. Evid. 803(8) (Public records and reports).14!

“’Mil. R. Evid. 1101 (The Military Rules of Evidence apply to all aspects of the
court-martial except those areas specifically excluded by the rule. The rule does
not exempt the presentencing case in aggravation); United States v. Elrod, 18
M.J. 692 (A.F.C.M.R. 1984) (“There is no authority to relax the rules of evidence
as to presentencing matters initially offered by the prosecution”).

Mil. R. Evid. sec. IX. See, e.g., United States v. Bertalan, 18 M.J. 501
(A.F.C.M.R. 1984) (punishment indorsements evidencing nonjudicial punishment
were inadmissible where they lacked proper authentication).

“’Mil. R. Evid. 802 (hearsay is not admissible except as otherwise provided by
the rules of evidence or by any Act of Congress applicable in trials by
court-martial).

“Mil. R. Evid. 901(b)(1) (authentication can be made by the testimony of a
witness who has personal knowledge that a matter is what it is claimed to be).

‘®Technically there are two ways to authenticate with an attesting certificate
depending upon whether the document offered is an original or a copy. If the trial
counsel offers the original of the document Mil. R. Evid. 902(4a) requires only that
the document be accompanied by an attesting certificate from the custodian of the
record. The attesting certificate itself requires no further authentication and need
not be under seal. In practice this method of authentication should apply to
duplicates of originals so long as there is no genuine question raised about the
authenticity of the original. See Mil. R. Evid. 1001(4) (definition of “duplicate”);
Mil. R. Evid. 1003 (admissibility of duplicates).

A literal reading of Mil. R. Evid. 902 and Mil. R. Evid. 1003 would lead to a
different analysis for admission of duplicates (or copies) if a genuine question is
raised concerning authenticity. A copy of a personnel record can be authenticated
by a certificate of the custodian pursuant to Mil. R. Evid. 1001(4). Mil. R. Evid.
1001(4) would require the attesting certificate to be accompanied by a certification
under seal that the record custodian has official capacity and has placed a genuine
signature on the attesting certificate. Mil. R. Evid. 902(2).

See United States v. Jaramillio, 13 M.J. 782 (A.C.M.R. 1982) (authenticating
certificate was defective where it was prepared for the signature of a captain who
was the actual custodian of the record but instead was signed by a warrant officer
whose duty position and relationship to the document were not indicated); United
States v. Elrod, 18 M.J. 692 (A.F.C.M.R. 1984) (Article 15 filed at the Air Force
Manpower and Personnel Center could not be proven by introducing a copy filed
locally which was accompanied by a certification from the local record custodian
(that it was a true copy of the original forwarded for inclusion in the accused’s
personnel records) combined with an electronic message from the Air Force
Manpower and Personnel Center verifying that the original of the Article 15 was
filed in the accused’s Master Personnel File).

*Mil. R. Evid. 803(6) provides that “records of regularly conducted activity” are
admissible as exceptions to the hearsay rule even though the declarant is available
as a witness. “Records of regularly conducted activity” is defined as:
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If the document offered at trial is regular and complete on its face
there is a presumption of regularity concerning the foundation for
either of these two exceptions.’#2 If the documents contain

A memorandum, report, record, or data compilation, in any form, of
acts, events, conditions, opinions, or diagnoses, made at or near the
time by, or from information transmitted by, a person with knowl-
edge, if kept in the course of a regularly conducted business activity,
and if it was regular practice of that business activity to make the
memorandum, report, record, or data compilation, all as shown by the
testimony of the custodian or other qualified witness, unless the
source of information or the method or circumstances of preparation
indicate lack of trustworthiness.

The rule lists personnel accountability documents, service records, officer and
enlisted qualification records, and unit personnel diaries as some of the documents
admissible under this exception.

See, e.g., United States v. Simon, CM 447573 (A.C.M.R. 23 May 1986) (Trial
counsel introduced a Dep’t of Defense Investigative Service file extract indicating
“records checked at X court showed the accused had a civilian conviction for
armed robbery.” The court held that this document failed to satisfy Mil. R. Evid.
803(6) because it lacked indicia of reliability and should have been excluded as
inadmissible hearsay).

“*Mil. R. Evid. 803(8) provides that “public records and reports” are admissible
as exceptions to the hearsay rule even though the declarant is available as a
witness. “Public records and reports” are defined as follows:

Records, reports, statements, or data compilations, in any form, of
public office or agencies, setting forth (A)the activities of the office or
agency, or (B) matters observed pursuant to duty imposed by law as
to which matters there was a duty to report, excluding, however,
matters observed by police officers and other personnel acting in a
law enforcement capacity, or (C) against the government, factual
findings resulting from an investigation made pursuant to authority
granted by law, unless the sources of information of other circum-
stances indicate lack of trustworthiness. Notwithstanding (B), the
following are admissible under this paragraph as a record of fact or
event if made by a person within the scope of the person’s official
duties and those duties included a duty to know or to ascertain
through appropriate and trustworthy channels of information the
truth of the fact or event and to record such fact or event: enlistment
papers, physical examination papers, outline figure and fingerprint
cards, forensic laboratory reports, chain of custody documents,
morning reports and other personnel accountability documents,
service records, officer and enlisted qualification records, records of
court-martial convictions, logs, unit personnel diaries, individual
equipment records, guard reports, daily strength records of prisoners,
and rosters of prisoners.

See, e.g., United States v. Simon, CM 447573 (A.C.M.R. 23 May 1986) (Trial
counsel introduced a Dep’t of Defense Investigative Service file extract indicating
“records checked at X court showed the accused had a civilian conviction for
armed robbery.” The court held that this document failed to satisfy Mil. R. Evid.
803(8) (aswell as Mil. R. Evid. 803(6)) because it lacked indicia of reliability and
should have been excluded as inadmissible hearsay.).

“*United States v. Anderten, 4 C.M.A. 354, 15 C.M.R. 354 (1954) (official records
lose the presumption of regularity only if there are material omissions or defects in
the document); United States v. Haynes, 10 M.J. 694 (A.C.M.R. 1981) (admissibil-
ity of an official record is not destroyed by minor mistakes or omissions which are
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substantial irregularities this presumption does not apply and the
trial counsel has to lay the foundational prerequisite for one of
these two hearsay exceptions.!43

Finally, even if a personnel record fits within R.C.M. 1001(b)(2)
and is in a form admissible under the Military Rules of Evidence
the trial judge has broad discretion to exclude the evidence by
applying the balancing test of Mil. R. Evid. 403.144

Records of nonjudicial punishment are admissible during the
case in aggravation as “personnel records” subject to the same
limitations as any other personnel document.l4s In addition
records of nonjudicial punishment must comply with the
foundamental requirements of United States v. Booker.1#¢ The
accused must have been afforded the opportunity to demand trial
by court-martial and must have had the opportunity to consult

not material to the execution of the document); United States v. Arispe, 12 M.J.
516 (N.M.C.M.R. 1981) (“A mere irregularity or omission in the entry of a fact
required to be rendered in an official record does not of itself place the record
outside the exception to the hearsay rule and make it incompetent. Only those
irregularities or omissions material to the execution of the document would have
that effect”).

“For examples of how to lay an appropriate foundation see Dep’t of Army,
Pamphlet No. 27-10, Military Justice Handbook for Trial Counsel and the Defense
Counsel, p. 4-29 (Oct. 1982); E. Imwinkelried, Evidentiary Foundations 173-76
(1980).

“‘United States v. Martin, 20 M.J. 227 (C.M.A. 1985);see also United States v.
Kilburn, CM 448103 (A.C.M.R. 14 May 1986); United States v. Perry, 20 M.J.
1026 (A.C.M.R. 1985); United States v. Bobick, NMCM 85 0450 (N.M.C.M.R. 28
Oct. 1985).

In Kilburn, the trial judge properly applied the Mil. R. Evid. 403 balancing test
in admitting DA Form 2-1 (Personnel Qualifications Record—Part 2) which showed
that the accused had been AWOL for one day.

In Perry, the trial counsel introduced a DD Form 508 which documented an
approved recommendation for disciplinary action against the accused for disobey-
ing a lawful order while in pretrial confinement. The defense argued on appeal that
as a prerequisite to admissibility some minimum due process should be required in
the form of notice, opportunity for a hearing, and right to counsel. The court held
that the trial judge properly admitted the document because the balancing test of
Mil. R. Evid. 403 adequately protects the accused’s rights to fundamental fairness.

In Bobhick, the trial counsel introduced service record entries indicating that on
three occasions during a prior enlistment the accused was counselled about alleged
use of marijuana and other dangerous substances. No further action was taken on
the allegations due to insufficiency of evidence. The Navy-Marine Corps Court of
Military Review held that the trial judge abused his discretion in admitting these
entries over defense objection. The limited probative value of remote, unsubstanti-
ated allegations of serious misconduct is substantially outweighed by the danger
of unfair prejudice and confusion.

AR 27-10, para. 5-25.

“*United States v. Mack, 9 M.J. 300 (C.M.A. 1980); United States v. Booker, 5
M.J. 238 (C.M.A. 1978). These requirements do not apply to soldiers or sailors who
receive nonjudicial punishment while embarked on a vessel. Muck, 9 M.J. at 320
n. 19.
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counsel concerning this election of rights.24” A properly completed
DA Form 2627, Record of Proceedings Under Article 15, UCMJ,
carries with it a prima facie showing of compliance with these
“Booker requirements.””148 If the DA Form 2627 is incomplete or
illegible it fails to establish Booker compliancel49 and trial counsel
must resort to one of two alternate methods of establishing this
foundation.

First, the trial counsel may establish the Booker requirements
by presenting the live testimony of witnesses who have firsthand
knowledge that the accused was afforded the opportunity to
consult with counsel and demand trial by court-martial.15

Second, the trial counsel may establish a presumption of Booker
compliance by establishing through documentary evidence or
witness testimony that the accused was advised of the Booker
rights and that nonjudicial punishment was subsequently im-
posed.?5?

““The opportunity to consult with counsel must be reasonable. The accused must
be notified where counsel can be located and when the consultation can take place.
United States v. Mack, 9 M.J. 300, 321 (C.M.A. 1980). See also United States v.
Wadley, SPCM 19034 (A.C.M.R. 31 May 1983) (advice to “visit TDS to consult
counsel” was sufficient notice of the right to consult with counsel).

“‘United States v. Sauer, 15 M.J. 113, 115 (C.M.A. 1983) (a “record of
nonjudicial punishment which on its face appears to be properly executed satisfies
the conditions precedent for its admissibility”); United States v. Mack, 9 M.J. 300
(C.M.A. 1980).

United States v. Sauer. 15 M.J. 113. 115 (C.M.A. 1983): United States v.
Cross, 10 M.J. 34 (C.M.A. 1980); United States v. Mack, 9 M.J. 300 (C.M.A. 1980).

%The trial counsel cannot present evidence of the accused’s nonjudicial
punishment through a witness whose testimony is hearsay. United States v.
McGill, 15 M.J. 242 (C.M.A. 1983); United States v. White, 19 M.J. 662
(C.G.C.M.R. 1984).

In White, the trial counsel introduced a portion of the accused’s service record
documenting nonjudicial punishment. To establish Booker compliance the govern-
ment presented a military personnel officer’s testimony that pre-mast procedures,
which were uniformly followed in the command, included the opportunity to
consult with counsel and an opportunity to demand trial by court-martial. The
Coast Guard Court of Military Review held that this second-hand testimony was
insufficient to demonstrate compliance with the Booker requirements.

“’United States v. Wheaton, 18 M.J. 159 (C.M.A. 1984). An advice form telling
the accused of the right to consult with counsel and the right to demand trial by
court-martial satisfies Booker requirements absent evidence to the contrary. In
reaching this result the court engaged in a series of presumptions:

[I)f an accused is given written advice that he is entitled to consult
counsel, then it can be presumed that counsel was made available to
him. A subsidiary presumption is that, if the right to counsel was not
exercised, the accused made an informed decision not to exercise the
right. . .[I)f nonjudicial punishment was imposed after the accused
was advised of his right to trial by court-martial, he must have
decided not to exercise that right.
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Trial counsel should be alert for Booker issues when presenting
any personnel document which may collaterally refer to a sum
mary court-martial conviction or nonjudicial punishment.152 Per-
sonnel documents may not be used as a “backdoor” means of
introducing otherwise inadmissible summary courts-martial con-
victions or records of nonjudicial punishment.!53 Although it is
unclear how far the trial judge must go in ferreting out
“backdoor” references!s* the safest approach is to redact all

Wheaton, 18 M.J. at 160.

See also United States v. Thompson, NMCM 85 3415 (N.M.C.M.R. 29 Nov. 1985)
(Trial counsel introduced a page 13 from the accused‘s service record book
containing a report of nonjudicial punishment and an unsigned Booker advisal
which incorporated by reference the execution of a form containing a Booker
advice. This evidence of rights advice together with evidence that trial by
court-martial was not demanded satisfied Booker).

2This issue most commonly arises when trial counsel offers a bar to
re-enlistment or letter of reprimand but even a seemingly innocuous document like
the DA Form 2-1 may contain a reference to an Article 15 or a summary
court-martial conviction.

#Compare United States v. Brown, 11 M.J. 263 (C.M.A. 1981) (reference to
three inadmissible Article 15’sin an otherwise admissible bar to re-enlistment
constituted prejudicial error) with United States v. Dalton, 19 M.J. 718 (A.C.M.R.
1984) (enclosures to a bar to reenlistment such as counselling statements and
military police reports are admissible as part of the document).

See also United States v. Krewson, 12 M.J. 157 (C.M.A. 1981) (if a prior
conviction is inadmissible for failure to satisfy foundational requirements, refer-
ences to the conviction contained in otherwise admissible personnel documents
should be removed); United States v. Copeland, SPCM 20818 (A.C.M.R. 11 Jan.
1985) (error to admit a personnel document reflecting a reduction in grade
occasioned by an inadmissible vacation of a suspended Article 15);United States
v. Warren, 15 M.J. 776 (A.C.M.R. 1983) (DA Form 2-1 entry indicating the
accused had been a trainee at the U.S. Army Retraining Brigade was an
impermissible reference to an inadmissible summary court-martial conviction);
United States v. Jaramillio, 13 M.J. 782 (A.C.M.R. 1982) (DA Form 2-1 entry
indicating the accused had been a trainee at the U.S. Army Retraining Brigade
was inadmissible but entries on the DA Form 2-1 indicating time lost due to
unauthorized absence are admissible because they are computed independent of
any judicial or nonjudicial action).

"Compare United States v. Warren, 15 M.J. 776 (A.C.M.R. 1983) with United
States v. Jaramillio, 13 M.J. 782 (A.C.M.R. 1982). Warren represents the clear
case. In Warren the trial counsel attempted to introduce evidence of the accused’s
summary court-martial conviction but was precluded from doing so because the
documents failed to show Booker compliance. The trial counsel was then permitted
to introduce DA Form 2-1 indicating the accused had been a trainee at the U.S,
Army Retraining Brigade. The court held that once evidence of the summary
court-martial conviction had been ruled inadmissible the government could not
introduce backdoor evidence of the same conviction through other personnel
documents.

In Jaramillio the court also held that DA Form 2-1 entries listing the accused’s
prior assignment as trainee in the US. Army Retraining Brigade were inadmissi-
ble but the court seems to create a more rigorous standard. Unlike the situation in
Warren, there was no prior adjudication of the admissibility of a summary
court-martial conviction. In fact there was no firm evidence that the accused’s
assignment was the result of a summary court-martial as opposed to some other
level of court-martial. The court held the entries inadmissible because it could not
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references to nonjudicial punishment or summary courts-martial
from the personnel documents offered at trial unless trial counsel
is prepared to establish compliance with Booker.155

The military judge may not question the accused to establish
compliance with Booker.158 Although this was acceptable at one
time,?57 since 1983 the practice of questioning the accused during
sentencing has been prohibited even if the accused already waived
the right against self-incrimination by pleading guilty.1s8 If a
record of nonjudicial punishment is otherwise inadmissible the
accused probably cannot be compelled to stipulate to the admissi-
bility of the record as a condition of a pretrial agreement.15°

When presenting personnel documents containing unfavorable
information about the accused trial counsel should be prepared to
also offer any favorable personnel information which is contained
on the same document or which is contained on other documents
in the same personnel file. If the document being introduced in
aggravation is incomplete the defense counsel, through a timely
objection, can compel the trial counsel to present a complete
document.?s0 If the trial counsel introduces a portion of the
accused’s personnel record as aggravation evidence the same rule
of completeness applies and the defense counsel, through a timely

“be ascertained. .. whether the confinement, which was of 24 days duration, was
adjudged by a summary court-martial and, if so, whether the Booker requirements
were met.” Jaramillio, 13 M.J. at 783.

#See supra notes 150, 151.

“United States v. Sauer, 15 M.J. 113 (C.M.A. 1983); accord United States v.
Nichols, 13 M.J. 154 (C.M.A. 1982) (The military judge can not assume facts
adverse to the accused and thereby put the burden on the accused to testify. Trial
counsel introduced an Article 15 for “possession of a controlled substance.” The
military judge improperly inferred that the drugs possessed were the most serious
type unless the defense enlightened him to the contrary.); United States v. Laws,
SPCM 18750 (A.C.M.R. 20 June 1983) (the military judge can’t force the accused
to authenticate documents).

“"United States v. Spivey, 10 M.J. 7 (C.M.A. 1980); United States v. Mathews, 6
M.J. 357 (C.M.A. 1979). The Court of Military Appeals relied on Estelle v. Smith,
451 U.S. 454 (1981), to specifically overrule these decisions in United States v.
Sauer, 15 M.J. 113 (C.M.A. 1983).

'*United States v. Cowles, 16 M.J. 467 (C.M.A. 1983) (the prohibition against a
military judge inquiry applies to guilty plea cases as well as contested cases).

%*See supra notes 47, 48 and accompanying text. The Court of Military Appeal’s
reluctance to endorse broad use of the stipulation of fact is probably misplaced at
least insofar as the government may want the accused to stipulate to past
nonjudicial punishment which was administered in full compliance with applicable
regulations. The trial counsel would not be forcing the accused to forego objection
to inadmissible evidence but would be merely saving the time and expense
required to produce an admissible copy of the document.

'*Mil. R. Evid. 106; R.C.M. 1001(b)(2} (“If the accused objects to a particular
document as inaccurate or incomplete in a specified respect ...the matter shall be
determined by the military judge”™).
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objection, can compel the trial counsel to present any other
specifically designated documents contained in the same personnel
file.1é1 The Air Force Court of Military Review has indicated that
the military trial judge may sua sponte order the presentation of
relevant personnel documents even if counsel don’t intend to
introduce any.1s2

”’United States v. Salgado-Agosto, 20 M.J. 238 (C.M.A. 1985);United States v.
Morgan, 15 M.J. 128 (C.M.A. 1983); United States v. Goodwin, 21 M.J. 949
(A.F.C.M.R. 1986).

In Salgado-Agosto the Court of Military Appeals reaffirmed their rule of
completeness announced in Morgan. The court noted that the presentencing
procedures inteprsted in Morgan (MCM, 1969, para. 75)were changed in R.C.M.
1001(b)(2), MCM, 1984, but then went on to hold that Mil. R. Evid. 106 provides
an independent basis for the rule of completeness. Mil. R. Evid. 106
provides: “When a writing or recorded statement or part thereof is introduced by
a party, an adverse party may require that party at that time to introduce any
other part or any other writing or recorded statement which ought in fairness to
be considered contemporaneously with it (emphasis supplied).” Salgado-Agosto and
Morgan make the entire personnel fie a “writing” under Mil. R. Evid. 106.
Salgado-Agosto, 20 M.J. at 239.

The Air Force Court of Military Review applied the rule of completeness in
Goodwin. In Goodwin the trial counsel introduced a letter of reprimand as part of
the case in aggravation. The defense counsel objected, demanding that the
government also introduce the accused‘s efficiency reports. The trial judge denied
the defense motion based on the drafter’s analysis to R.C.M. 1001(b}{2). The
appellate court reversed based on Salgado-Agosto. So long as the accused specifies
what favorable documents they want introduced the trial counsel must either offer
the “complete” personnel file or forego admission of the pro-government personnel
documents. Goodwin, 21 M.J. at 951.

To get relief the objecting party must specify, by an offer of proof or otherwise,
which documents favorable to their side they want included in the personnel file
received into evidence. Salgado-Agosto, 20 M.J. at 239; United States v. Dauvis,
SPCM 21064 (A.C.M.R. 16 Dec. 1935).

““United States v. Robbins, 16 M.J. 736 (A.F.C.M.R. 1983); United States v.
Smith, 16 M.J. 694 (A.F.C.M.R. 1983); United States v. Hergert, ACM 23974
(A.F.C.M.R. 23 Sept. 1983).

The Smith case involved an accused in the grade of lieutenant colonel. The
military trial judge asked counsel for both sides whether the accused’s efficiency
reports would be introduced into evidence. Trial counsel declined to introduce the
reports so the defense counsel introduced them during the case in extenuation and
mitigation. Trial counsel was then permitted to offer other acts of uncharged
mieconduct during the government case in rebuttal. On appeal the defense argued
that the trial judge should have compelled the trial counsel to introduce the
efficiency reports and thereafter should have precluded the trial counsel from
rebutting matters contained in the reports. The Air Force Court of Military
Review held that Morgan does not give the trial judge authority to compel the
trial counsel to present the accused’s personnel file. Introduction of such matters
by the trial counsel is discretionary and Morgan only applies once the trial counsel
decides to introduce an incomplete portion of the personnel file. The Court also
went on to note that Morgan encourages gamesmanship which may result in the
sentencing authority receiving an incomplete and inaccurate picture of the
accused‘s service record. According to the Air Force Court of Military Review the
solution is for the trial judge to direct trial counsel to provide the court with the
accused‘s efficiency reports and allow the trial counsel to present any relevant
rebuttal evidence. Smith, 16 M.J. at 706.
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Although the rule of completeness cases have involved objec-
tions to aggravation evidence the rule probably applies to the
introduction of defense evidence as well. There are two practical
consequences of invoking this rule of completeness at trial. First,
the party forced to introduce documents favorable to their
opponent is deprived of the opportunity to rebut those docu-
ments.188 Second, if the offering party does not have the entire
file available at trial they may be faced with the tactical dilemma
of taking a delay in the trial or foregoing introduction of their
own documents.

5. Matters in aggravation.

Regardless of the accused’s plea,16¢ after findings of guilty the
trial counsel may present evidence that is directly related to the
circumstances surrounding the offense and evidence concerning
the repercussions of the offense.185 It is useful to think of these as
two separate and distinct theories of admissible aggravation
evidence. Each is the subject of current case law development
portending greatly expanded opportunities for the trial counsel to
bring uncharged misconduct to the the attention of the sentencing
authority.

The proper methodology for analyzing the admissibility of
matters in aggravation involves a three-step inquiry.1é¢ First, does
the offered evidence involve a circumstance directly relating to

In Robbins the defense counsel asked the trial judge to compel the trial counsel

to introduce the accused’s performance reports or in the alternative to make them
court exhibits. The Air Force Court of Military Review reiterated its view in Smith
that as a matter of policy the sentencing authority should have all relevant
information available. The court seemingly retreated from its position in Smith
which intimated that the trial judge has authority to compel the introduction of
official personnel documents relevant to sentencing. Instead the court recom-
mended that applicable regulations mandate the introduction of efficiency reports.
Robbins, 16 M.J. at 740.
Finally, in Hergert the court cited both Smith and Robbins for the proposition
that “the military judge may require either counsel to ...[introduce the accused’s
efficiency or performance reports]. ..even in the absence of other evidence from
the personnel records.” Hergert, slip op. at n. 3.

*“United States v. Salgado-Agosto, 20 M.J. 238 (C.M.A. 1985); United States v.
Morgan, 15 M.J. 128 (C.M.A. 1983); United States v. Goodwin, 21 M.J. 949
(A.F.C.M.R. 1986).

“United States v. Vickers, 13 M.J. 403 (C.M.A. 1982).

R.C.M. 1001(b)(4) (“Trial counsel may present evidence as to any aggravating
cirumstances directly relating to or resulting from the offenses of which the
accused has been found guilty™).

United States v. Martin, 20 M.J. 227, 230 n.5 (C.M.A. 1985); United States v.
Wright, 20 M.J. 518 (A.C.M.R. 1985); United States v. Pooler, 18 M.J. 832
(A.C.M.R. 1984).
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the charged offense or a repercussion of the charged offense?16”
Second, is the evidence offered in a form admissible under the
Military Rules of Evidence (e.g., non-hearsay, proper authentica-
tion, qualified expert opinions, etc.)?1é8 Finally, does the offered
evidence satisfy the balancing test of Mil. R. Evid. 403?%° |n
applying the balancing test the court should weigh the probative
value of the evidence in proving a valid sentencing consideration
against the prejudicial effect of the evidence.!” Valid sentencing
considerations include the relative seriousness of the charged
offense,’”! the rehabilitative potential of the accused,’”? and the
need to deter the accused from future misconduct.173

Many recent cases are confusing because they use language
which blurs this three-step methodology.1’¢ Evidence which shows

wUnited States v. Witt, 21 M.J. 637 (A.C.M.R. 1985). Cf. Lhited States v.
Arceneaux, 21 M.J. 571 (A.C.M.R. 1985) (the first step is to determine if the
evidence is relevant, ‘“i.e., is the evidence important to a determination of a proper
sentence”).

®#Mil. R. Evid. 1101. The Military Rules of Evidence apply to all aspects of the
court-martial except those specifically excluded in Mil. R. Evid. 1101, The
presentencing case in aggravation is not exempt from coverage.

*®United States v. Martin, 20 M.J. 227 (C.M.A. 1985); United States v. Witt, 21
M.J. 637 (A.C.M.R. 1985).

Mil. R. Evid. 403 provides:

Although relevant, evidence may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice, confusion
of the issues, or misleading the members, or by considerations of
undue delay, waste of time, or needless presentation of cumulative
evidence.

The military trial judge can sua sponte apply the Mil. R. Evid. 403 balancing
test but is only required to apply the test when the defense objects to the offered
evidence. United States v. Witt, 21 M.J. 637 (A.C.M.R. 1985); United States v.
Green, 21 M.J. 633 (A.C.M.R. 1985).

““United States v. Martin, 20 M.J. 227 (C.M.A. 1985). During the presentencing
proceeding, the only issue remaining in the trial is the determination of an
appropriate sentence for the accused. The relevance of evidence offered at that
stage of the court-martial must be measured in terms of its probative value in
proving or disproving a proper sentencing consideration.

‘“See, e.g., United States v. Sargent, 18 M.J. 331 (C.M.A. 1984); United States
v. Vickers, 13 M.J. 403 (C.M.A. 1982).

"See, e.g., United States v. Martin, 20 M.J. 227, 230 n.4 (C.M.A. 1985) (“[Tlhe
purpose of the presentencing portion of a court-martial is to present evidence of
the relative ‘badness’ and ‘goodness’ of the accused as the primary steps toward
assessing an appropriate sentence.”); United States v. Wright, 20 M.J. 518
(A.C.M.R. 1985) (sentencing evidence is relevant if “it provides insight into the
accused’s rehabilitative potential, the danger he poses to society, and the need for
future deterrence”); United Statesv. Pooler, 18 M.J. 832 (A.C.M.R. 1984).

"United States v. Wright, 20 M.J. 518 (A.C.M.R. 1985); United States v. Pooler,
18 M.J. 832 (A.C.M.R. 1984); United States v. Garcia, 18 M.J. 716 (A.F.C.M.R.
1984).

““Court of military review decisions typically take a shotgun approach, citing
multiple grounds to support admissibility without applying a clear methodology.
See, e.g., United States v. Green, 21 M.J. 633 (A.C.M.R. 1985); United States v.
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the accused has no rehabilitative potential is not independently
admissible as aggravation evidence unless it involves a circum-
stance surrounding the offense or a repercussion of the offense.?s
At the presentencing stage of the trial a broader spectrum of
evidence becomes relevant because of the broad range of valid
sentencing considerations but the Military Rules of Evidence
governing the form of the evidence are not relaxed during the
case in aggravation.'”™ Trial counsel should understand this
three-step methodology and be able to articulate a theory of
admissibility.

The courts have been innovative in defining the “circumstances
directly relating to the offense.” The phrase encompasses much
more than a factual rendition of how the charged offense was
committed or factual details about the offense which were not
pled or proven during findings (such as the street value of the
illegal drugs possessed!”” or the black market value of merchan-
dise possessed in violation of regulations!?®). Instead, the “circum-
stances directly relating to the offense” may include collateral
matters indirectly related to the charged offenses and uncharged
misconduct which circumstantially relates to the accused’s state
of mind regarding the charged offenses.

When the trial counsel attempts to introduce an expansive
factual account of the events leading up to the charged offense
the court must draw a line between circumstances directly
relating to the offense and circumstances which only indirectly or
tangentially relate to the offense. This issue most commonly
arises in drug offenses. In a typical drug case the accused sells
illegal drugs to a confidential informant or covert agent. The sale
is generally accompanied by negotiations and perhaps a series of

Arceneaux, 21 M.J. 571 (A.C.M.R. 1985): United States v. Harrod, 20 M.J. 777
(A.C.M.R. 1985).

"R.C.M. 1001(b)(5) permits the introduction of opinion testimonv concerning the
accused’s rehabilitative potential. Rehabilitative potential is not”an independent
ground for admitting specific acts of misconduct unless the defense first opens the
door by exploring specific acts of conduct during cross-examination. Cf. United
States v. Arceneaux, 21 M.J. 571 (A.C.M.R. 1985); United States v. Chapman, 20
M.J. 717 (N.M.C.M.R. 1985), petition for review grunted, 21 M.J. 306 (C.M.A.
1986).

"Mil. R. Evid. 1101. But ¢f. United States v. Martin, 20 M.J. 227, 230 n.5
(C.M.A. 1985) (“An appropriate analysis of proffered government evidence on
sentencing is first to determine.. .then is the proffered evidence admissible under
either the Military Rules of Evidence or the more relaxed rules for sentencing”).

See, e.g., United States v. Witt, 21 M.J. 637, 640 (A.C.M.R. 1985) (“In
interpreting what type of evidence is ‘directly related to’ a given offense, this
court will liberally construe R.C.M. 1001(b)4)”").

"United States v. Hood, 12 M.J. 890 (A.C.M.R. 1982).
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otherwise “innocent” informal contacts designed to cultivate a
relationship of trust. During these discussions the accused often
admits past uncharged drug transactions and expresses a willing-
ness to engage in future illegal transactions. In addition, the trial
counsel will frequently have other evidence of uncharged drug
offenses. The trial counsel obviously would like to have this
uncharged misconduct admitted in aggravation as a circumstance
directly relating to the charged offenses.

The court decisions which address this issue tend to be fact
specific and fail to set out precise guidance on when drug
negotiations and other evidence of uncharged drug offenses are
admissible aggravation evidence.!”® There are at least four differ-
ent rationales which can be used to admit such evidence: (1)the
statements themselves are res gestae; (2) the uncharged miscon-
duct is res gestae; (3) the statements or uncharged misconduct is
admissible to prove motive; (4) the statements or uncharged
misconduct is admissible to show the accused’s attitude toward
the charged offenses. The common thread to each theory necessar-
ily must be that the offered evidence is a circumstance directly
relating to the charged offense.

"Compare United States v. Reynolds, CM 444270 (A.C.M.R. 29 Feb. 1984)with
United States v. Acevedo, CM 444146 (A.C.M.R. 14 May 1984);United States v.
Harris, CM 444086 (A.C.M.R. 27 Dec. 1983);United States v. Van Boxel, SPCM
18605 (A.C.M.R. 9 Sept. 1983); and United States v. Farwell, SPCM 18791
(A.C.M.R. 15 July 1983).

In Reynolds, the accused pled guilty to possession and distribution of marijuana.
As aggravation, the Government introduced the testimony of the undercover agent
who negotiated the charged distribution. The agent testified that during the
negotiations the accused said he could not reduce his price because he had already
sold some marijuana earlier that day at the offered price. When the agent inquired
about possible future sales, the accused stated he shortly would be picking up a
large quantity of marijuana and could sell the agent a quarter pound for $175. The
court held that because these statements were made during the negotiations
concerning the charged offenses, they were res gestae inextricably related in time
and place to the charged offense.

In Acevedo, the accused also pled guilty to possession and distribution of
marijuana. During presentencing, the trial counsel introduced two statements the
accused made outlining his role as a drug dealer over a five-month period of time.
The court held that because the statements were general and provided no direct
nexus with the charged offense they were not admissible as res gestae. It is not
clear whether these statements would have been admissible if the trial counsel had
made it clear that the charged offenses occurred during the five-month period of
drug dealing mentioned in the statements or if the accused’s statements had been
made contemporaneous with the negotiations concerning the charged offenses.

In Van Boxel, the accused pled guilty to possession and sale of LSD. The
government aggravation evidence consisted of testimony that at the time the
charged offenses occurred the accused expressed a willingness to sell LSD at some
undisclosed future time. The court held that this was inadmissible aggravation
concerning uncharged misconduct unrelated to the charged offense.
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The accused’s statements are admissible as res gestae if they
are inextricably related in time and place to the commission of the
charged offense or to the negotiated arrangements leading to the
charged offense.!80 General negotiations, statements made during
the course of social contacts designed to cultivate trust between
the accused and the agent, or statements made by the accused
after apprehension are not admissible using this res gestae
theory.181

If the accused’s statements were not res gestae they may
nevertheless be admissible if the misconduct itself occurred
contemporaneously with the charged offense and was part of the
overall criminal scheme which included the charged offense.182 The
key to admissibility under this theory is the relation in time and
place between the uncharged misconduct and the charged offense
as well as the similarity of the criminal activity.

Prior to 1985 there was disagreement among the courts of
review about whether uncharged misconduct, which would have
been admissible for a limited purpose during the case-in-chief, is

®See, e.g., United States v. Doss, SPCM 19552 (A.C.M.R. 5 Mar. 1984) (After
the accused sold the drugs he told the agent “he would have more to sell on
Friday.” This uncharged misconduct was admissible because the statement was
very specific in nature, and was contemporaneous with the charged offense);
United States v. Carfang, 19 M.J. 739 (A.F.C.M.R. 1984) (During negotiations
with an undercover agent and a confidential informant, the accused stated he was
able to get “coke,” “grass,” “speed,” and “acid.” These statements were so
closely intertwined with the charged offense as to be part and parcel of the entire
chain of events): United States v. Keith, 17 M.J. 1078 (A.F.C.M.R. 1983) (during
preliminary negotiations which eventually lead to the charged cocaine sale the
accused told the agent that he knew of terrorist groups who would be willing to
purchase stolen military night vision goggles).

“‘Seesupra note 179.

**United States v. Vezo, CM 447428 (A.C.M.R. 25 Mar. 1986) (Sergeant Vezo
was convicted of wrongful distribution of marijuana on 20 November 1984, 11
December 1984, and 4 January 1985. In a pretrial confession the accused admitted
he had distributed marijuana to members of his unit on other occasions between
early November 1984 and the time he was apprehended on 12 January 1985. The
court held that this uncharged misconduct “occurred contemporaneously with the
charged sales and were part of his overall criminal scheme which included those
sales of which he was found guilty. Thus, the uncharged sales were directly related
to the charged sales”).

United States v. Gober, CM 447009 (A.C.M.R. 7 Oct. 1985) (Private Gober was
convicted of larceny, forgery, blackmarketing, possession of a controlled substance,
and absence without leave. In aggravation the trial counsel introduced a
stipulation of fact describing uncharged misconduct—sale of controlled substances
to other soldiers and blackmarketing liquor. The uncharged misconduct was
directly related to the charged offenses because the accused used the same ration
control plate to purchase the liquor and the charged blackmarket items; he
possessed the controlled substance so he could sell it; and he used the proceeds
from these uncharged, illegal activities to finance the charged absence without
leave).
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admissible for the first time during presentencing pursuant to
Mil. R. Evid. 404(b).283 In a contested case uncharged misconduct
admitted for a limited purpose during the case-in-chief can be
considered by the sentencing authority in deciding an appropriate
sentence.!84 Some court of review judges reasoned that in a guilty
plea case the sentencing authority should have no less information
available and hence uncharged misconduct is automatically admis-
sible during presentencing if the evidence would have been
admissible during the merits pursuant to Mil. R. Evid. 404(b).185
Other court of review judges took the opposite position, holding
that uncharged misconduct which would have been admissible for
a limited purpose during the case-in-chief is never admissible
during presentencing of a guilty plea case because the only
purpose of such evidence is to show that the accused is a bad
person.186

The Court of Military Appeals resolved the issue in United
States v. Martinl87 by applying a three-step methodology.'8® The
first step is to determine whether the uncharged misconduct is a
circumstance directly relating to the offense. If the uncharged
misconduct tends to prove the accused's state of mind at the time
of the offense arguably it is a circumstance directly relating to
the charged offense. The second step is to ensure that the offered

®Compare United States v. Taliaferro, 2 M.J. 397 (A.C.M.R. 1975); United
States v. Silva, 19 M.J. 501 (A.F.C.M.R. 1984); United States v. Keith, 17 M.J.
1078 (A.F.C.M.R. 1983); United States v. Martin, 17 M.J. 899 (A.F.C.M.R. 1983);
and United States v. Potter, 46 C.M.R. 529 (N.C.M.R. 1972) with United States v.
Harrod, 20 M.J 777 (A.CM.R 1985); and United States v. Thill, CM 444507
(A.C.M.R. 13 July 1984).

""R.C.M. 1001(f)(2).

®See, e.g., United Statesv. Harrod, 20 M.J. 777 (A.C.M.R. 1985).

®See, e.g., United States v. Silva, 19 M.J. 501 (A.F.C.M.R. 1984); United States
v. Martin, 17 M.J. 899 (A.F.C.M.R. 1983).

120 M.J. 227 (C.M.A. 1985); accord United States v. Silva, 21 M.J. 336 (C.M.A.
1986). But see United States v. Green, 21 M.J. 633 (A.C.M.R. 1985) (The Army
Court of Military Review sanctioned the admissibility of uncharged misconduct
during sentencing because it would have been admissible on the merits pursuant
to Mil. R. Evid. 404(b) even though the Court of Military appeals had rejected that
approach four months earlier in Martin).

*In Martin, Judge Cox described the proper methodology as follows:

An appropriate analysis of proffered government evidence on sentenc-
ing is first to determine if the evidence tends to prove or disprove the
existence of a fact or facts permitted by the sentencing rules.. . If
the answer is yes, then is the proffered evidence admissible under
either the Military Rules of Evidence or the more relaxed rules for
sentencing.. . Of course, the military judge must apply the Mil. R.
Evid. 403 test to determine if the prejudicial effect of the evidence
outweighs the probative value.

Martin, 20 M.J. at 230 n.5.
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evidence is in a form admissible under the Military Rules of
Evidence. Finally, the evidence should be tested for relevance by
applying the balancing test of Mil. R. Evid. 403. The accused’s
motive for committing the crime will generally be a relevant
sentencing consideration helpful in understanding the relative
seriousness of the crime, assessing the rehabilitative potential of
the accused, and predicting the likelihood of future misconduct.!#®
The potential prejudice to the accused lies in the possibility that
the sentencing authority will improperly punish the accused for
the acts of uncharged misconduct. In each case the balancing test
is properly left to the sound discretion of the trial judge.1®

Finally, a number of recent Army Court of Military Review
decisions have ruled that uncharged misconduct is admissible
aggravation evidence if it is probative of the accused’s attitude
toward the charged offense.’®? These cases employ a two-step

*In Martin, Chief Judge Everett illustrates the application of these standards
to a drug distribution case by opining that it would be helpful to “the sentencing
authority to learn whether the accused distributed the drug to a friend as a favor
or whether he did so as part of a large business that he operated.” Martin, 20 M.J.
at 232.

It is important to note that when the military trial judge applies the Mil. R.
Evid. 403 balancing test “the probative value” of the evidence refers to the
tendency of the evidence to prove a valid sentencing matter not just the tendency
of the evidence to prove one of the items listed in Mil. R. Evid. 404(b). For
example, evidence of uncharged misconduct tending to prove “motive” may be
relevant to deciding an appropriate sentence but uncharged misconduct which
tends to prove “opportunity to commit the offense” will not generally be relevant
during sentencing. Cf. United States v. Harrod, 20 M.J. 777 (A.C.M.R. 1985).

*United States v. Martin, 20 M.J. 227, 230 (C.M.A. 1985) (military trial judges
exercise their discretion in applying Mil. R. Evid. 403 balancing test; courts of
military review can substitute their own balancing if the trial judge abused their
discretion); United States v. Witt, 21 M.J. 637, 642 (A.C.M.R. 1985) (accused have
the burden of going forward with conclusive arguments that trial judges abused
their discretion in applying the balancing test).

*'United States v. Wright, 20 M.J. 518 (A.C.M.R. 1985);United States v. Pooler,
18 M.J. 832 (A.C.M.R. 1984).

In Wright, the accused pled guilty to distribution and attempted distribution of
cocaine. During presentencing the trial counsel offered the record of trial from the
accused’s prior court-martial, where he was convicted of marijuana offenses. The
record o trial included portions in which the accused expressed remorse for his
drug involvement and the military judge admonished the accused that he was
being given a second chance to make it as a soldier. The Army Court of Military
Review specifically declined to apply an overly restrictive definition to the phrase
“evidence directly related to the offense for which an accused has been convicted”
and instead held that “an accused’s attitude toward his offense is a fortiori related
to that offense and is relevant in determining an appropriate sentence as it
provides insight into the accused’s rehabilitative potential, the danger he poses to
society, and the need for future deterrence.” Wright, 20 M.J at 520.

In Pooler, the accused pled guilty to possession and distribution of marijuana. In
aggravation the government introduced testimony that the accused was willing to
engage in a future drug transaction. The court upheld the admissibility of this
uncharged misconduct based on the following rationale:
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theory of relevance. First, the accused’s attitude toward the
charged offense is a circumstance directly related to the offense.
Second, evidence that the accused committed similar offenses in
the past or expressed a willingness to commit similar offenses in
the future is circumstantial evidence probative of the accused’s
attitude toward the charged offense.192

This theory of aggravation can be used to bring a great deal of
uncharged misconduct to the attention of the sentencing author-
ity. The key limitations on admissibility are that the uncharged
misconduct must be similar to the charged offense,!?3 the evidence
offered must be in an admissible form,'#¢ and the probative value
of the evidence must outweigh its prejudicial effect.1¢5

In the typical drug case the admissions the accused makes
during the negotiations leading up to the drug sale will be
admissible to show that the accused’s attitute toward illegal
drugs demonstrates a lack of rehabilitative potential and a
substantial likelihood of future drug involvement necessitating
lengthy incarceration.

During the case in aggravation the trial counsel also can
present evidence concerning the repercussions of the charged
offense.!?¢ The drafters of the 1984 Manual encouraged an
expansive interpretation for victim impact evidence providing
that:

Evidence in aggravation may include evidence of finan-
cial, social, psychological, and medical impact on or cost
to any person or entity who was the victim of an offense

A criminal state of mind is a fundamental component of our society’s
definition of crime. ..it follows that a person’s attitude toward the
crime of which he has been convicted is directly related to that
offense. E