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1984] THE AGR PROGRAM

THE ACTIVE GUARD/RESERVE PROGRAM:
A NEW MILITARY PERSONNEL STATUS

by Major Thomas Frank England*

This article examines the creation of the Active Guard/Reserve pro-
gram, a new military personnel status dedicated to thefull-time
support of the Reserve components of the United States Armed Forces
and of the National Guard. The history of theprogram’s creation is
reviewed as a predicate to an analysis of military personnel and
criminal Baw concernsfor thefuture. The article concludes that a
renewed effort should be made to define thefull dimensions of the
status of National Guard participants, and that changes should be
made to the Manualfor Courts-Martial tofully implement the crim-
inal jurisdiction over Reserves afforded by Article 3(a) of the
Uniform Code of Military Justice.

PREFACE

This article is a personnel law analysis of a new military status.
Such an analysis is the main business of a military personnel law at-
torney, yet the methods used in such a study are not confined to a
particular field of law. At a practical level, a client must be fully in-
formed of all possible ramifications from creating such a new status.
At a philosophical level, military personnel law is, by definition, an
interdisciplinary profession. The indicia of a particular personnel
status are evidenced only in the context of many subcategories of
the law. In addition to addressing the many administrative law
topics that directly concern the management of a personnel
category, such as accession, promotion, and separation, the military
personnel law attorney must provide information as to the military
status of a personnel classification to other, equally specialized at-
torneys.

*JudgeAdvocate General’sCorps, United States Army. Currently assigned as Officer-
in-Charge, Office of the Staff Judge Advocate, VII Corps, Heilbronn Branch Office,
Federal Republic of Germany, 1984 to present. Formerly assigned to Administrative
Law Division, Office of The Judge Advocate General, U.S. Army, 1980-83; Chief,
Magistrate Court Branch, Office of the Staff Judge Advocate, IIT Corps and Command
Judge Advocate, 13th Corps Support Command, Fort Hood, Texas, 1977-80. J.D.,
University of Pittsburgh, 1976; B.A., University of Tennessee, 1973. Completed 32d
Judge Advocate Officer Graduate Course, 1984; 83d Judge Advocate Officer Basic
Course, 1977. Author of DOPMA Correction: Not a Mere Technicality, The Army
Lawyer, Aug. 1981, at 13. Member of the bars of the States of Texas and Penn-
sylvania. This article is based upon a thesis submitted in partial satisfaction of the
requirements of the 32d Judge Advocate Officer Graduate Course. This article is
dedicated to the memory of the late Colonel Thomas H. Davis.
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A complexity that arises in this synthesis of many disciplines into a
single analysis is that the nature of a military status may not be
uniform across various fields of law. For example, the fact that a
soldier is said to be on “active duty” for the purposes of receiving
pay, allowances, and benefits, does not always mean that he is
similarly situated for the purpose of criminal law. Therefore, an in-
ductive analytical approach in the practice of military personnel law
is doomed to failure; military personnel lawyers must reason deduc-
tively.

Finally, the practice of military personnel law requires the
epitome of the staffing principle termed “coordination.” Because
the law is so detailed and specialized, the military personnel lawyer
makes his greatest contribution as a general practitioner, recognizing
the issues that specialists must resolve.

I. INTRODUCTION:
MILITARY PERSONNEL LAW
IN THE EARLY 1980s

In the past five years, Congress has rewoven the fabric of military
personnel management. A new active-duty management structure
for Reserves was created at the same time that the traditional active
forces were encouraged to become “all-Regular.”” Specifically, the
“anomaly of the career Reservist,” discouraged by the Defense Of-
ficer Personnel Management Act (DOPMA)! has been resurrected in
the Active Guard/Reserve (AGR) program.?

The creation of the AGR program is part of an increasingemphasis
on the use of Reserves to augment active forces, as was demon-
strated in late October and early November 1983. During this period,
Philadelphia-area Army Reservists received telephone calls explain-
ing that they were needed to support an Active Army operational
mission.? These Reserves represented a cross-section of civilian
backgrounds: an educational administrator, an airline pilot, the head

‘Defense Officer Personnel Management Act, Pub. L. No. 96-513, 94 Stat. 2835
(1980) (prior to 1981 amendment) (codified mainly in numerous provisions of 10
U.S.C. 1982) [hereinafter cited as DOPMA]. See H.R_.Rep. No. 1462, 96th Cong., 2d
Sess. 12-13(1880), reprinted in 1980 U.S8. Code Cong. & Ad. News 6343-6344 (discus-
sion of purpose of DOPMA to solve the “anomaly of the career Reservist” by en-
couraging “all-Regular” active-duty career forces).

2Department of Defense Authorization Act, 1980, Pub. L. No. 96-107, § 401(b), 93
Stat. 807 (1979) (first enactment of separate authorization for active-duty personnel
dedicated to support Reserve components). See infra Section II.D.

30ffice of the Chief, Army Reserve, Public Affairs Release No. 26-83(Dec. 14, 1983)
(available in the Army Reserve Public Affairs Office, Washington, D.C.).
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of a construction firm, a senior official in city government, a vice-
president of a water treatment company, and a supervisory iron
worker. With only minimal notice, they became active-duty soldiers,
participating in operation “Urgent Fury," the deployment of United
States combat troops in Grenada.*

This article examines military personnel and criminal law concerns
within the Active Guard/Reserve program. This requires, first, an in-
troduction to the AGR program for those unfamiliar with its history
and purposes. Thereafter, a full spectrum of military personnel law
issues is analyzed. Finally, the issue of criminal jurisdiction over
AGR personnel is explored in a series of practical scenarios.

11. GENESIS OF THE ACTIVE
GUARD/RESERVE PROGRAM

A. INTRODUCTION

Congress is authorized by the Constitution to “raise and support
Armies,’’5 to “provide and maintain a Navy,’’¢ and to “make [r]ules
for the [glovernment and [r]egulation of the land and naval
[fJorces.”’” In addition to creating the full-time armed forces,® Con-
gress has also exercised this constitutional authority by creating
various part-time military organizations. These organizations are the
seven reserve components of the armed forces: The Army National
Guard of the United States (ARNGUS); The Army Reserve (USAR);
The Naval Reserve (USNR); The Marine Corps Reserve (USMCR); The
Air National Guard of the United States (ANGUS); The Air Force
Reserve (USAFR); and The Coast Guard Reserve (USCGR).?

It is important to not confuse the Army and Air National Guards of
the United States, ARNGUS and ANGUS, respectively, with the Na-
tional Guard of the various states. The National Guard, including
both the Army National Guard and the Air National Guard, is not
defined as a reserve component of the armed forces. Rather, it is
part of the organized militia'® of the states, territories, Puerto Rico,

4ld.

5U.S. Const. art. |, § 8,cl. 12.

8ld. at cl. 13.

Id. at cl. 14.

810 U.S.C. § 101(4) (1982) (Army, Navy, Air Force, Marine Corp, and Coast Guard).

°/d. at § 261(a).

108ee U.S. Const. art. 1,§ 8,cls. 15,16.See also 10U.S.C. § 311 (1982)(generally, the
militia is all “able-bodied males” between 17and 45, and is divided into an organized
militia and an unorganized militia).

3



MILITARY LAW REVIEW [Vol. 106

and the District of Columbia.!! Further, the National Guard does not
become part of the Armed Forces of the United States unless it is
“called” into federal service for one of three reasons specified in the
Constitution: to execute the laws of the United States; to suppress
insurrections; and to repel invasions.!?2 So that the National Guard
may be prepared for such a “call” to federal service, the Consti-
tution authorizes Congress to “‘provide for organizing, arming, and
disciplining” the National Guard.!® Although the authority to train
the National Guard is reserved to the states, Congress is authorized
to prescribe the substance of the training.14

In 1933, Congress anticipated that these constitutional constraints
on the National Guard might hinder the modern use of military force
and, therefore, created the concept of a National Guard d the
United States.'s Under this concept, two reserve components, the
ARNGUS and the ANGUS were formed. Essentially, these organiza-
tions permit qualifying members of the National Guard to acquire a
second military status as Reserves of the United States Armed
Forces. Thus, all members of the ARNGUS and the ANGUS are also
members of the National Guard.!¢

Certain distinctions between the National Guard and the National
Guard of the United States must be explored. As discussed above,
members of the National Guard are “called” into federal service
under the Constitution for only three reasons. In contrast, the
members of the ARNGUS and ANGUS are “ordered” to active duty
for any purpose specified in a statute.!” While ARNGUS and ANGUS
personnel are on active duty, they serve as Reserves of the United
States Armed Forces,!® and are relieved from their duties in the Na-
tional Guard.!®* While these various organizations are, in common
parlance, referred to as “The Guard,” the technical distinctions are
crucial in analyzing the applicability of laws and regulations to ser-
vice members.

Hid.. at§ 101(9), (10), (12); 32 U.S.C. § 101(3), (4), (6) (1982).The characteristics of
the National Guard are: it is a land or air force; it is trained and has its officers ap-
pointed under U.S. Constitution, Article I, Section 8, Clause 16;it is organized, armed,
and equipped wholly or partly at federal expense; and it is federally recognized. Id.

128¢e U.S. Const. art. I, § 8, cl. 15. See also 10 U.S.C. §§ 3500, 8500 (1982).

13J.S. Const. art. I, § 8, cl. 16.

14The training of the militia, including the National Guard, must be “according to
the discipline prescribed by Congress.” Id.

15Act of 15June 1933, 48 Stat. 155(current version codified in various provisions of
10 U.S.C).

160 U.S.C. § 101(11) and (13)(1982);32 U.S.C.. § 101(5) and (7) (1982).

11]d. at §§ 3495, 8595.

18]d. at §§ 3497, 8497.

1832 U.S.C. § 325 (1982).



1984] THE AGR PROGRAM

The remainder of this section focuses upon the mission of the mod-
ern Reserve components, the reasons propelling creation of the AGR
program, and the legislative origins of the program. This synthesis of
the historical information available from myriad sources provides a
framework for the practical applications in subsequent chapters.

B. THEMISSION OF THERESERVE
COMPONENTS

The mission of the reserve components is described in 10 U.S.C.
§ 262 as follows:

The purpose of each reserve component is to provide
trained units and qualified persons available for active du-
ty in the armed forces, in time of war or national emer-
gency and at such other times as the national security re-
quires, to fill the needs of the armed forces whenever,
during, and after the period needed to procure and train
additional units and qualified persons to achieve the
planned mobilization, more units and persons are needed
than are in the regular components.2°

The practical effect of this mission was enhanced in 1973 with the
adoption of the “Total Force Policy.’'2! This policy requires that all
of the active and reserve military organizations of the United States
be treated as a single integrated national defense force. The impetus
for a “total force” approach was summarized in 1975by the Secre-
tary of Defense:

While the United States has been reducing its active man-
power levels, the Soviet Union has enlarged its armed
forces by more than one million men during the past
decade. In Europe the Warsaw Pact forces outhumber
NATO in many important categories of military
resources. . . . Reserve forces are relied upon to perform
important combat and combat support missions which ac-
tive forces cannot perform at their reduced force levels.22

2010 U.S.C. § 262 (1982).

21Secretary of Defense, Memorandum to Secretaries of Military Departments, Sub-
ject: Readiness in the Selected Reserve (Aug. 23, 1973) (available in the Office of the
Assistant Secretary of Defense (Manpower, Reserve Affairs, & Logistics)).

22Department of Defense, Annual Report of the Secretary of Defense on Reserve
Forces, Fiscal Year 19751 (1976).
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Clearly, the nature of the Reserve mission has changed. Instead of
depending on a slow-moving general mobilization, modern Reserve
forces must be immediately available to augment active-duty per-
sonnel in important front-line duty.2®* Moreover, as the actual use of
military force to protect the security of the United States does not
always rely on a declaration of war or national emergency, the use of
certain specialized Reserve forces during “rescue attempts” or
“peace-keeping missions” can be foreseen.

Even prior to this increased emphasis on the mission of the
Reserves, Congress required that all reserve component members be
classified into one of three groups: the Ready Reserve; the Standby
Reserve, and the Retired Reserve.?* As might be expected from their
titles, classification into one of these three groups generally relates
to the priority in which units or individuals will be involuntarily
ordered to active duty in war or national emergency.2® This distinc-
tion in mobilization priority dictates the amount of training needed
by members of each group.28

In the context of using the Reserves in times other than war or na-
tional emergency, it is important to discuss one additional classifi-
cation of Reserves, the Selected Reserve. Congress has created this
elite classification as a subcategory of the Ready Reserve.?” Members
of the Selected Reserve may either belong to specified Selected Re-
serve units, or be designated by the Secretary of a military service as
an individual member of the Selected Reserve.2® Further, describing
the Selected Reserve as an elite group in terms of preparation for
combat should not imply that it is small. For fiscal year 1984, Con-
gress authorized an average Selected Reserve strength of over one
million soldiers.2® This is nearly one-half of the authorized end-
strength for all active-duty personnel in fiscal year 1984.3° More-
over, the programmed strengths for the Selected Reserve of the
Army Reserve and the Army National Guard of the United Statesare
approximately ninety percent of the size of the active-duty Army.3!

B3I,

2410 U.S.C. §§ 267(a), 268, 269, 273, 274 (1982).

25]d. at §§ 672(a), 674, 675.

28]d. at § 270(a); Department of Defense Dir. No. 1215.6 (1974).

2710 U.S.C§ 268(b) (1982).

28]d,

20 Department of Defense Authorization Act, 1984. Publ. L. No. 98-94, § 501(a), 97
Stat. 630 (1983).

30Compare id. at § 501(a) with id. at § 401; 97 Stat. 629-30 (1983) (approximately 1
million Selected Reservists compared to approximately 2.1 million active-duty per-
sonnel).

31]d, (approximately 699,000 USAR and ARNGUS Selected Reserves compared to
780,000 Army active-duty soldiers).

6
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As illustrated by the Reserve participation in Grenada,?? this large
Selected Reserve force provides military manpower ready for im-
mediate worldwide deployment. In addition to statutes that provide
for involuntarily ordering reserves to active duty during war or na-
tional emergency,3? Congress has authorized ordering up to 100,000
members of the Selected Reserve to active duty, for not more than
90 days, to augment the active forces during any operational mis-
sion.34 This authorization is important not only in the case of short-
duration missions; it allows the United States to immediately re-
spond to any military threat to the nation’s security while Congress
and the President consider a declaration of war or national emer-
gency. Thus, the Reserve components are essential to the national
defense. As Congress has commented:

The integral role of the reserves in our Nation’s security is
often misunderstood. Under the Total Force Policy, the
National Guard and reserve forces will be used as the in-
itial and primary augmentation of the active forces in the
event of mobilization. In many instances, the active forces
would be unable to deploy and accomplish their mission
without reserve augmentation. The Guard and reserve to-
day are expected to provide nearly one-half of the total
Army’s combat power and two-thirds of its combat sup-
port, service structure and wartime medical capability.35

C. THENEED FOR AN AGR FORCE

In this climate of increased reliance on the Reserves, Congress
identified four specific areas of concern in the existing Reserve pro-
gram: recruiting sufficient Reserve manpower; increasing the readi-
ness of the Reserves; solving problems associated with civilian tech-
nicians; and insuring proper military personnel classification. Each
of these concerns led, ultimately, to the conclusion that a new
personnel classification was needed. These will be considered
seriatim.

1. Recruiting Sufficient Reserve Manpower.

First, the increasing reliance on immediately available Reserve
forces demanded fully trained and disciplined Reserves. Yet, con-
temporaneously, overall Reserve recruiting and retention were de-
clining. Every Annual Report by the Secretary of Defense from 1973

32See supra notes 3 & 4 and accompanying text.

3310 U.S.C.. §§ 672(a), 673(a) (1982).

34]d. at § 673b.

3H.R. Rep. No. 107, 98th Cong., 1st Sess. 202 (1983).
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through 1979 noted a major problem in maintaining a sufficient
number of Reserves.3¢ Attributed principally to the elimination of a
major incentive for joining the Reserves, the draft,3” this personnel
decline® required leaders of individual units to recruit members,
often through extraordinary efforts.3® Such recruiting detracted
from the efforts of those unit leadersto achieve the required state of
readiness for their units. Congress concluded that Reserve recruiting
was a full-time job which required full-time workers.

2. Increasing the Readiness d the Reserves.

Recruiting Reserves was only the beginning. Between 1973 and
1975a “Total Force Study” was conducted to determine what was
needed for actual Reserve capabilities to comport with the new
theory of their use. The report identified three major areas for im-
provement: mobilization planning; Reserve unit equipment; and
integration of Active and Reserve forces.*® These recommendations
imply a need for training, organizing, and administering the
Reserves into a disciplined military force. A nucleus of full-time per-
sonnel was needed to insure that these goals were met.4!

3. Solving Problems Associated with Civilian Technicians.

The recruiting and readiness needs for the AGR program arose as
problems with the existing full-time support program surfaced. At
the time, full-time support relied mainly on “military technicians. 42

3¢Department of Defense, Secretary of Defense Elliot L. Richardson’s Annual
Defense Department Report, FY 1974 106 (1973); Department of Defense, Annual
Report of the Secretary of Defense on Reserve Forces, Fiscal Year 1975 8 (1976);
Department of Defense, Annual Report of the Secretary of Defense on Reserve Forces,
Fiscal Year 1976 and TransitionQuarter 1, 2, 5, 8-10 (1977); Department of Defense,
Annual Report, Fiscal Year 1979 332-335 (1978); Department of Defense, Annual
Report, Fiscal Year 1980 285 (1979).

3"Department of Defense, Secretary of Defense Elliot L. Richardson’s Annual
Defense Department Report, FY 1974 106 (1973).

38See infra Appendix 1.

39Department of Defense, Annual Report d the Secretary of Defense on Reserve
Forces, Fiscal Year 1976 and Transition Quarter 8 (1977).

4oDepartment of Defense, Annual Report of the Secretary of Defense on Reserve
Forces, Fiscal Year 1975 10 (1976).

‘1Department of Defense Authorization for Fiscal Year 1980: Hearings on S. 428
Before the Committee on Armed Services, United States Senate, 96th Cong., 1st Sess.
2232, 2234 (1979); H.R. Rep. No. 166, 96th Cong., 1st Sess. 122 (1979).

42Military technicians are civilian employees of the United States who are respon-
sible for the daily operations of Reserve components and the National Guard. They
also hold a military statusin the unit, and therefore train and mobilize with the unit.
See 32 U.S.C. § 709 (1982) (statutory authority for National Guard technicians. See
also U.S. Dept. of Army, Reg. No. 140-316, Army Reserve-Employment and Utiliza-
tion of US Army Reserve Technicians (1Jan. 1982) (regulatory authority for USAR
civilian technicians).

8
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In 1977, however, the House Appropriations Committee strongly
criticized the technician program and recommended conversion of
such full-time support to active-duty military personnel.*® The com-
mittee discussed in detail seven major problems with the technician
program.* Among these problems was the issue of unions in the
armed services. The extent and relevance of unionization in the
technician program was described in a National Defense University
monograph as follows:

Prior to 1969 [National Guard Technicians] were unique in
that they worked for the states but were paid by congres-
sional appropriation. ... Congress resolved [a problem
with state retirement plans] by declaring the technicians
to be federal employees under the National Guard Tech-
nicians Act. By declaring the technicians employees they
became eligible to become represented by unions under
the Executive Order [pertaining to Federal employees]. By
1973, 60 percent of the technicians were represented by
labor organizations. One author, in a study of military
unionization, describes this act as a “bridge” between the
federal civilian and the federal military employment sec-
tor~.~~

Because of general resistance to unionization of military forces,*é the
technician program was in great disfavor at the same time additional
full-time manning was demanded by the redefined Reserve mission.
This disfavor was so strong that it actually became an independent
reason to create a new full-time Reserve program.

4. Insuring Proper Militaxy Classification.

The final reason for creation of the AGR program resulted from the
attempts of the services to provide an ad hoc program of full-time

43H.R. Rep. No. 451, 95th Cong., 1st Sess. 98 (1977).

“4These problems were: costs of the program (estimated $270 million could be saved
annually by conversion to active duty military personnel); retirement costs of tech-
nicians (technicians could earn up to 4 retirement checks for doing essentially one
job); unionization of the military (inherent potential for undue union influence in
strictly military functions); lack of statutory authority governing USAR and USAFR
technicians (military membership was excused if active Reserve status was lost for
reasons outside of technician‘s control); management problems with technicians (split
supervision between civilian and military chain of command); reserve morale prob-
lem (part-time Reservists felt technicians were getting unfair advantage in military
career); stagnation of military experience (technician stays with single unit for ex-
tended periods). Id. at 94-97.

45Sime, The Issue d Military Unionism: Genesis, Current Status and Resolution,
National Security Affairs Monograph 77-5, 19 (1977).

4]d. at ix, 64. See 10U.S.C. § 976 (1982) (subsequently adopted legislation to pro-
hibit unionization of United States Armed Forces).

9
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military personnel to support the reserve components. While the
services recognized that full-time support for the Reserve com-
ponents should be provided by active-duty soldiers, provision in the
United States Code for active-duty military personnel to support the
Reserve components was limited to certain types of “statutory
tours.’'4” These tours could not easily be used to build a large-scale
support program. Nor could Regulars and Reserves on active duty,
other than for training, support the Reserve components without
detracting from the accomplishment of the active forces missions.
Faced with such choices, the services decided to order Reserves to
active duty for training, principally to perform Reserve recruiting
duties. In order to distinguish these tours from normal training tours,
they were termed “special active duty for training (SADT). "8

This ingenuity, however, was criticized by Congress on the basis
that it misused the classification “active duty for training.”” In
1978, House and Senate conferees considering the Department of
Defense Appropriation Act of 1979, agreed “it is inappropriate to
characterize these reservists [recruiters]as on active duty for train-
ing when their function is operational in substance.'’4? Clearly, Con-
gress desired a program that would accurately classify Reserves
ordered to active duty in support of the Reserve components.

D. LEGISLATIVE ORIGINS OF THEAGR
PROGRAM

The first congressional step in the creation of the AGR program
was the Department of Defense Appropriation Authorization Act of
1979.5¢ After acknowledging the need to increase the active-duty
manpower strengths to accommodate support of the Reserve com-
ponents, Congress approved an increase in the authorized active-
duty end-strength of the Army that exceeded the Administration’s
request. The higher authorization included provision for 2,000 of the

17E.g., 10U.S.C. § 265 (1982) (Reserve officers authorized to serve on active duty at
the seat of government and major headquarters responsible for Reserve affairs); id.
at § 3033(h) (at least 10 Reserves may serve as additional members of the Army
General Staff); id. at 3496 (ARNGUS officers may serve on active duty at the National
Guard Bureau).

48F.g., Department of Defense Dir. No. 1215.6, para. D.2, encl. 2, para. P. (1974).

49H.R. Rep. No. 1402, 95th Cong., 2d Sess. 48 (1978) [hereinafter cited as H.R. Rep.
No. 1402].

s0Department of Defense Authorization Act of 1979, Pub. L. No. 95-485, 92 Stat.
1611, § 301 (1978).

10
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4,100 Reserve recruiters then serving on special active duty for
training. The purpose of this action was described as follows:

By including half of these people in this year’s authoriza-
tion, the conferees have provided for a transition from
this status of “active duty for training” to a new status of
active duty for organizing, administering, recruiting,
instructing or training the reserves. The conferees agree
that a legislative proposal will be considered at the earliest
possible date to create authority for this new category.5!

The following year, this new category, the Active Guard/Reserve
program, was confirmed in the Department of Defense Authoriza-
tion Act of 1980:

(b) Within the average strengths prescribed by subsec-
tion (a) [programmed strengths of the Selected Reserve],
the reserve components of the Armed Forces are auth-
orized, as of September 30, 1980,the following number of
Reservesto be serving on full-time active duty forthe pur-
pose of organizing, administering, recruiting, instructing,
or training the reserve components. . . .52

The House Committee on Armed Services described the new provi-

sion i

Thus

n the following terms:

For the first time, and at the direction of the statement
of the managers in last year’s conference report on the
Defense authorization legislation, there is a seperate [sic]
authorization for reserve component members serving on
full-time active duty for the purpose of organizing, ad-
ministering, recruiting, instructing, or training the reserve
forces. The category essentially encompasses all full-time
support personnel of the reserve components who are
paid from reserve appropriations. It does not include civil-
ians providing full-time support.3

, @ new military status began.

51H.R. Rep. No. 1402 (emphasis added).
s2Department of Defense Authorization Act of 1980, Pub. L. No. 96-107, § 401(b),
93 Stat. 807 (1979).

53H.

r.Rep. No. 166,96th Cong., 1st Sess. 121 (1979).
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111. A MILITARY PERSONNEL LAW
OVERVIEW OF AGR STATUS

A. INTRODUCTION

The phenomenal growth of AGR personnel strengths from 1980to
198454 has resulted in personnel strengths equivalent to nearly five
light divisions.?® The current size of the AGR force has already ex-
ceeded previous projections of the size of the AGR force for 1987.6
Moreover, current plans would increase the size of the AGR force to
ten percent of the total number of Selected Reservists who are paid
for their participation in monthly inactive duty for training.57

The regular forces have developed their current active-duty per-
sonnel management system over the course of two centuries. With
the luxury of a personnel management system in place, modifica-
tions to the laws governing the traditional active-duty forces could
be fully planned and carefully adopted. For example, consideration
of DOPMA took over eight years;3® nevertheless, numerous technical
errors were later discovered.5®

5¢The Department of Defense definition of the AGR program is broad enough to in-
clude Reserves ordered to the traditional **statutory tours" discussed supra text ac-
companyingnote 47. Department of Defense Dir. No. 7730.54,para. D.3.a. (1981);See
U.S. Dept. of Army, Reg. No. 135-18, Army National Guard and Army Reserve—
Active Duty and Full-Time Duty in Support of the Army National Guard, Army Na-
tional Guard of the United States, and the US Army Reserve, Glossary 1,§ 11 (1 Mar.
1984) [hereinafter cited as AR 135-18]. This article, however, focuses on the large
new authorizations for full-time personnel to support the Reserves and the National
Guard, as illustrated in Appendix 2.

s5Department of Defense Authorization Act of 1984, Pub. L. No. 98-94, § 502[a], 97
Stat. 631 (1983) (designation of subsection [a] of section 502 is not in original law;
however, subsection (b) refers to the end strengths prescribed by subsection (a))
[hereinafter cited as DOD Authorization Act, 1984]. The comparision of the AGR
force size to the size of a light division assumes that such a division has approximately
10,000soldiers. Office of the Deputy Chief of Staff for Operations, Department of the
Army, U.S. Army Light Infantry Division, Improving Strategic and Tactical Flexi-
bility 11 (Feb. 1984) (available in the Office of the Deputy Chief of Staff for Opera-
tions, Department of the Army).

s6General Accounting Office, Report to Stephen J. Solarz, House of Representa-
tives, Information on Military Technician Conrversions to Full-Time Active Duty
Guard and Reserve, GAO/FPCD-82-57, Appendix |, 6 (Sept. 8, 1982) (citing Armed
Services; FY 1980-87 Program Objective Memoranda).

870ffice of the Deputy Chief of Staff for Personnel, Department of the Army,
Reserve Component Study Group, Full Time Support 1 (Sept. 30, 1983) (available in
the Office of the Deputy Chief of Staff for Personnel, Department of the Army) [here-
inafter cited as RC Study Group].

58Bent, DOPMA: A n Initial Review, The Army Lawyer, Apr. 1981, at 1, 2.

5?England, DOPMA Correction: Not a Mere Technicality, The Army Lawyer, Aug.
1981, at 13.
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In contrast, the history of AGR personnel management, faced with
relatively short planning time, has been decentralized.®® With the
first Army Regulation governing the AGR program being published
approximately three years after the creation of the AGR status,!
policy guidance has relied on electronic messages. Moreover, De-
partment of Defense guidance has generally been limited to estab-
lishing reporting systems to be used in accounting for Reserve com-
ponent personnel.s2

In 1983, the Deputy Chief of Staff for Personnel (DCSPER) of the
Army directed a study group to develop a methodology for assessing
the increased need for AGR personnel and develop a “feasible
management framework” for the AGR program. Concerning the
second objective, the DCSPER directed: “This management frame-
work must include the total life cycle of AGR members from ac-
cessioning to separation or retirement.’'84 This report has been com-
pleted, and its recommendations will soon be implemented in Army
Regulations.®® In addition, the Department of Defense has been
staffing a policy directive concerning the AGR program; publication
is imminent.

In view of this fluid regulatory environment, a comprehensive
description of each military service’s current management system
for AGR personnel would soon become obsolete. Therefore, this sec-
tion will examine AGR personnel law issues from the perspective of
basic statutory requirements that are expected to persist even after

60RC Study Group, supra note 57, at 3.

81U.S. Dep’t. of Army, Reg. No. 135-18,Army National Guard and Army Reserve—
Active Duty and Full-Time Duty in Support of the Army National Guard, Army Na-
tional Guard of the United States, and the US Army Reserve (15 May 1983). This regu-
lation was never effective as it was suspended prior to its effective date in order to
allow for a legal review, and was superseded by a revision nearly a year later. Head-
guarters Department of the Army Message 0612222 June 1983; AR 135-18(effective 1
Apr. 1984).

82In addition to establishing a personnel reporting system for all persons providing
full-time support to the Reserve components, a 1981 memorandum from the Assistant
Secretary of Defense (Reserve Affairs) provided brief guidance concerning the selec-
tion and utilization of such personnel. Deputy Assistant Secretary of Defense
(Reserve Affairs), Memorandum, Policy on Selection, Utilization and Reporting Per-
sonnel Providing Full-Time Support for Reserve Components (Apr. 8, 1981). This
guidance was superseded, without replacement, by a Department of Defense direc-
tive devoted entirely to classifying and reporting Reserve component personnel.
Department of Defense Directive No. 7730.54, encl. 1,ref. (m) (26 Oct. 1981).

83RC Study Group, supra note 67, at A-1.

84]d,

#Director of the Army Staff, ‘Action Memorandum, Subject: Reserve Component
(RC) Management (Nov. 18, 1983) (avilable in the Office of the Deputy Chief of Staff,
Department of the Army).
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new guidance is published. Current Army Regulations will be cited
only to illustrate these statutory requirements. The following sub-
section focuses on the essence of military status, organizational af-
filiation; the final subsection reviews a number of military personnel
law topics, as they relate to the AGR program.

B. AGR: ORGANIZATIONAL AFFILIATION
OF AGR PERSONNEL

The initial question in examining the military status of AGR sol-
diers is: “Who is their employer?” This question is not necessarily
the same as, “Who hires and fires them?” or “Who directs their
work?” A delegate may be responsible for hiring and supervising,
without being the employer.%” Therefore, the question requires iden-
tification of the entity that bears ultimate responsibility for the con-
duct of the employee within the scope of the employee’sduties. In
the context of a military employment relationship, this is a question
of ultimate command authority.

The following four subsections will examine the evolution of the
employment status of AGR personnel during the first five years of
the program. Titles 10 (Armed Forces) and 32 (National Guard) of the
United States Code contain most of the provisions pertaining to the
management of military forces. Nevertheless, the major source of
statutory guidance concerning the AGR program is found in uncodi-
fied law: the annual authorization and appropriation acts from 1980
to 1984. Hence, the first subsection examines the initial guidance
concerning the military status of AGR personnel expressed in these
uncodified laws. The remaining subsections review the controversial
status of ARNGUS and ANGUS AGR personnel, the new authoriza-
tion for National Guard AGR personnel, and the anticipated clarifi-
cation of the implications of being a National Guard AGR soldier.

1. AGR: Reserves Serving in a Federal Status.

The first four Department of Defense Authorization Acts that
sanctioned the AGR program (1980-1983) left no doubt as to the
military organizations that employed AGR personnel:

$6Even statutes can be quickly changed; Reserve officer management may be com-
pletely overhauled by uniform officer management legislation, similar to DOPMA.
Therefore, this overview of AGR military personnel law should not be viewed as a
substitute for careful research of individual cases, as they arise.

87E.9. 10 U.S.C. § 3080 (1982) (ARNGUS officers who are not on active duty may,
nevertheless, order other ARNGUS personnel to active duty for training).

14
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[T]he following number of Reserves are authorized to be
serving on full-time active duty for'the purpose of orga-
nizing, administering, recruiting, instructing, or training
the reserve components:

(1) The Army National Guard of the United States, [X
number].

(2) The Army Reserve, [xnumber].
(3) The Naval Reserve, [Xx number].
(4) The Marine Corps Reserve, [Xnumber].

(5) The Air National Guard of the United States, [Xnum-
ber].

(6) The Air Force Reserve, [Xx number].8

Of the seven Reserve components of the United States Armed
Forces, only the Coast Guard Reserve was not authorized AGR per-
sonnel.®® Nor was the National Guard authorized AGR personnel.?®

The four Department of Defense Appropriation Acts that cor-
respond to these authorization acts-were also modified to provide for
the new program. Specifically,appropriations for Reserve Personnel
of the Army, Navy, Marine Corps, and Air Force included this
language:

Be it enacted by the Senate and House d Representatives
d the United States & America in Congress assembled,
That the following sums are appropriated, out of any
money in the Treasury not otherwise appropriated, forthe
fiscal year ending [specific date], for military functions
administered by the Department of Defense, and for other
purposes, namely:

ssDepartment of Defense Authorization Act of 1983, Pub. L. No. 97-252,§ 502[a], 96
Stat. 726 (1982) (amended 1983) (designation of subsection [a] is not in original;
however, subsection (b) exists and referes to the end-strengths prescribed by sub-
section (a)) [hereinafter cited as DOD Authorization Act, 1983); Department of
Defense Authorization Act, 1982, Pub. L. No. 97-86, § 502(a), 95 Stat. 1107 (1981)
[hereinafter cited as DOD Authorization Act 19821; Department of Defense Authori-
zation Act of 1981, Pub. L. No. 96-342, § 401(b), 94 Stat. 1084 (1980) [hereinafter
cited as DOD Authorizaton Act 1981]; Department of Defense Authorization Act of
1980, Pub. L. No. 96-107, § 401(b,) 93 Stat. 807 (1979) [hereinafter cited as DOD
Authorization Act 19801.

8This continues to be true. DOD Authorization Act, 1984, supranote 55.

70Cf. supra at text accompanying notes 10-19 (discussion of distinction between the
National Guard and the National Guard of the United States).

15



MILITARY LAW REVIEW [Vol. 106

For pay, allowances, clothing, subsistence, gratuities,
travel, and related expenses for personnel of the [specify
either Army, Navy, Marine Corps, or Air Force
Reserve]. . . while serving on active duty in connection
with performing duty specified in section 678(a) of title
10, United States Code. . . ; $[specify amount].”

The appropriation act format for the Army and Air National Guard
was almost identical; it differed only in providing an option for
ordering personnel to active duty in the AGR program under either
Title 10 or Title 32.72

The key description of military status in all of these acts is “active
duty.”” The authorization acts termed the new military status “Re-
serves. . . serving onfull-time active duty for the purpose of orga-
nizing, administering, recruiting, instructing, or training the reserve
components.’' 7 The appropriation acts described this military status
as personnel “serving on active duty in connection with performing
duty specified in section 678(a) of title 10, United StatesCode.’7* As
the duty specified in 10U.S.C. §678(a) is “organizing, administering,
recruiting, instructing, or training the reserve components,”’?® the
appropriation acts’ label for the program is, in effect, identical tothe
one used in the authorization acts.

"IDepartment of Defense Appropriation Act of 1983, Pub. L. No. 97-377, Title I, 96
Stat. 1834-35 (1982) [hereinafter cited as DOD Appropriations Act, 19831; Depart-
ment of Defense Appropriation Act of 1982, Pub. L. No. 97-114, Title |, 95 Stat.
1565-66 (1981) [hereinafter cited as DOD Appropriations Act, 1982.1; Department of
Defense Appropriation Act of 1981, Pub. L. No. 96-527, Title |, 94 Stat. 3068-69 (1980)
[hereinafter cited as DOD Appropriations Act, 19811; Department of Defense Ap-
propriation act of 1980. Pub. L. No. 96-154, Title |, 93 Stat. 1139-40 (1979) [herein-
after cited as DOD Appropriations Act, 1980]. Although these acts authorize Reserv-
ists to serve on active duty, they are actually ordered to such duty under 10U.S.C. §
672(d) (1982).Sec 10U.S.C. § 678(a) (1982).

"2Specifically, the last phrase, in the quotation accompanying supra note 71 when
used in a National Guard appropriation provided: ‘[Wihile serving on active duty
under section 672(d) of title 10 or section 502(f) of title 32, United States Code, in con-
nection with performing duty specified in section 678(a) of title 10, United States
Code. . .."* DOD Appropriation Act, 1983, 96 Stat. 1835; DOD Appropriation Act,
1982, 95 Stat. 1667; DOD Appropriation Act, 1981, 94 Stat. 3069-70; DOD Appropria-
tion Act, 1980, 93 Stat. 1141.

DOD Authorization Act, 1983; DOD Authorization Act, 1982; DOD Authorization
Act, 1981; DOD Authorization Act, 1980 (emphasis added).

DOD Appropriation Act, 1983,96 Stat. 1834-35; DOD Appropriation Act, 1982,95
Stat. 1565-67;, DOD Appropriation Act, 1981, 94 Stat. 3068-70; DOD Appropriation
Act, 1980, 93 Stat. 1139-41 (emphasis added).

510 U.S.C. § 678(a) (1982).
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Yet, to understand the military status of AGR personnel, the mean-
ing of the term “active duty” must be reviewed. The term “active
duty” is defined in both Titles 10and 32 as: “‘[F]Jull-time duty in the
active military service of the United States.”’?® Therefore, as this
term was used in the relevant authorization and appropriation acts,
all AGR service under these acts is clearly classified as federal ser-
vice.

2. AGR: Special Problem of ARNGUS and ANGUS Personnel.

As discussed above, the appropriation acts funded personnel
ordered to active duty under either 10 U.S.C. § 672(d) or 32 U.S.C. §
502(f). Section 672(d) authorizes Reserves to be ordered to active du-
ty, and there has been no dispute as to the federal status of person-
nel ordered to active duty under its authority. These indisputably
federal troops include AGR personnel who are members of the Army
Reserve, Naval Reserve, Marine Corps Reserve, Air Force Reserve,
and some National Guard of the United States personnel.”” A ques-
tion arose, however, concerning the status of National Guard of the
United States personnel who were ordered to active duty under 32
U.S.C. § 502(f).

Section 502 (f) provides:

Under regulations to be prescribed by the Secretary of the
Army or Secretary of the Air Force, as the case may be, a
member of the National Guard may—

(1) without his consent, but with the pay and allow-
ances provided by law; or

(2) with his consent, either with or without pay and al-
lowances; be ordered to perform training or other duty in
addition to that prescribed under subsection (1)[drills,en-
campment, and other training]. Duty without pay shall be
considered for all purposes as if it were duty with pay.™

Congress did not express a preference for the use of one authority
over the other,”™ but it clearly intended that AGR active duty be

7610 U.S.C. § 101(22) (1982);32 U.S.C. § 101(12) (1982).

77E.g., personnel ordered to AGR tours under National Guard Reg. No. 600-10
(1983).

7832 U.S.C. § 502(f) (1982) (emphasis added).

When the topic was discussed in the context of the DOD Appropriation Act, 1979
(the transition year between SADT and AGR), a conference report acknowledged that
the Secretary of Defense should decide whether “reservists are brought on active du-
ty under 10U.S.C. 678 or 32 U.S.C. 502(f).”’ H.R. Rep. No. 1764, 95th Cong., 2d Sess. 8
(178); see supra text accompanying notes 50 & 51.
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operational in nature.8® Thus, AGR personnel were not ordered to
perform “training” under 32 U.S.C. § 502(f); instead they were
ordered to “other duty,” which was further specified by Congressto
be “active duty.’’8!

The criticism of classifying ARNGUS or ANGUS AGR personnel
serving under 32 U.S.C. § 502(f) as serving in a federal, rather than
state, status, centered on two arguments: a contention that such an
order is an unconstitutional interference with the states’ control of
their militias; and that the term “active duty,” when used in con-
junction with Title 32 does not mean “federal service.’82 The first
argument reflects a misunderstanding of the difference between the
National Guard and the National Guard d the United States. As
discussed earlier, Congress created the latter organization as a
Reserve component of the United States Armed Forces in order to
avoid the constitutional limits on * “‘calling” members of the National
Guard into federal service. By creating a federal organization, a Na-
tional Guard of the United States, members of that organization
could be “ordered” to active duty in their status as members of a
federal reserve component. The authorization acts for fiscal years
1980-1983 referred only to members of the National Guard d the
United States; there was no provision for members of the National
Guard. Moreover, the duties of ARNGUS and ANGUS AGR per-
sonnel were limited by the authorization and appropriation acts to
assisting the Reserve Components, i.e., the National Guard of the
United States, not the National Guard. Therefore, that National

80Even though the definition of “active duty” includes “active duty for training,”
Congress intended the AGR program to be classified as operational active duty (i.e.,
“active duty other than for training”). See supra text accompanying note 49.

8'While 32 U.S.C. 502 does not state that personnel serving under that statute per-
form “active duty,” and such service may have been originally contemplated, Con-
gress certainly has the authority to expand the scope of that statute to meet the needs
of a new program. Compare S. Rep. No. 1584, 88th Cong., 2nd Sess. 1,reprinted in
1964 U.S. Code Cong. & Admin. News 3800-01 (original purpose of predecessor
statute to 32 U.S.C.502(f) was to provide official duty status for commanders, pilots,
vehicle drivers, and other specialists who perform training or other duty at time other
than normal unit “drill periods”), with H.R. Rep. No. 1764,supra note 79. (additional
purpose to order Reserves to active duty.)

82The National Guard Association of the United States, Action Gram 83-14, Subject:
State Control (Mar. 3, 1983) [hereinafter cited as The National Guard Association of
the United States].

830rdering individual members of the National Guard of the United Statesto active
duty in the AGR program is no different from the long established practice of ordering
such persons to active duty to serve in the National Guard Bureau or for other tours
with the Army or Air Force. E.g., National Guard Reg. No., Personnel-General, ARNG
Tour Program (NGB Controlled Title 10 USS Tours, 600-10, paras. 5-3, 5-5 (24 Feb.
1983).
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Guard of the United States AGR personnel were ordered to perform
active duty as a particular Reserve unit (ARNGUS or ANGUS)* did
not constrain the authority of a governor to train or issue orders to
the state’s militia. The federal government simply provided certain
active-duty soldiers to assist specified Reserve units (ARNGUS or
ANGUS) located within a state.8

The second argument focused on the definition of the term “active
duty” in the context of service under Title 32. Specifically, advo-
cates claimed that the term meant “active duty” in a “state
status.’'88 Yet, the term is clearly defined by both Titles 10and 32 as
“full-time duty in the active military service of the United States.’’87
As Congress did not define that term differently in the relevant
authorization and appropriation acts, the codified definitions must
control. This is especially apparent in the case of the appropriation
acts, where sections in both Title 10 and Title 32 are cited as the
mechanisms by which AGR soldiers will be ordered to active duty.
These acts involve the expenditure of public funds; therefore, the
terminology should be presumed to mean precisely what it says.

Further, the provisions of Title 32 that use the term “active duty”
clearly mean federal duty. For example, under Title 32, National
Guard commissioned officers who are selected to be property and
fiscal officers for their state’sNational Guard, “may be ordered to
active duty” by the President while serving in that position.8 When
such officers cease to be property and fiscal officers, they resume
their status as officers of the National Guard.#®

840f course, the National Guard of the United States units coexist with National
Guard units. E.g., 10U.S.C. § 3077(1) (1982). The AGR program, asoriginally enacted,
focused only upon aiding the unit in its Reserve of the Army of Air Force status, and
not as aid to the organized militia.

8s]n fact, federal funding of ARNGUS personnel to support ARNGUS units would ap-
pear to be less of an “interference” with the governors’ authority over their militias
than Regular soldiers being detailed to serve with National Guard units, which is a
common and accepted practice. See 32 U.S.C. § 315 (1982). See also National Guard
Reg. No. 600-7, Personnel-General-Army Full-Time Manning Personnel (15 July
1982). Unless a critic argues that the entire concept of the National Guard of the
United States is unconstitutional, it is obvious that Congress may authorize ordering
individual members of that federal reserve component to active duty. Therefore, the
constitutional argument is fairly characterized as a “red-herring;” it provided a gloss
to a desire that the federal government spend its money on personnel serving in a
state statusrather than in a federal status. There is nothing wrong with making such a
policy proposal, but it should not be characterized as constitutionally compelled.

86The National Guard Association of the United States, supra note 82.

8710 U.S.C. § 101(22) (1982); 32 U.S.C. § 101(12) (1982).

8832 U.S.C. § 708(a) (1982).

88]d. at § 708(c). Furthermore, property and fiscal officers are clearly analogous to
AGR personnel as their duties (administering United States property in the possession
of the National Guard) are similar to the “organizing” and “administering” duties of
AGR personnel. See id. at § 708(b).
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Another example of a federal employment relationship under Title
32 isthe civilian technician program of the National Guard. National
Guard civilian technicians are federal employees of the Army or of
the Air Force.®® It was not unreasonable for Congress to replace or
supplement such employees with other federal employees, including
persons serving on active duty in the United States Armed Forces.
Indeed, Congress responded to the unionization of civilian tech-
nicians by just such replacement.?®

In summary, from fiscal year 1980 through fiscal year 1983, all
AGR personnel served on active duty in the-armed forces of the
United States.®2 This was true whether that service occurred under
the authority of 10 U.S.C. § 672(d) or of 32 U.S.C. § 502(f).9?

3. AGR: The Hybrid Status of National Guard Personnel.
a. New Authorizationfor National Guard AGR Personnel.

The situation discussed above prompted the National Guard As-
sociation to support legislation to amend the definitions of active du-
ty in Titles 10and 32 to exclude full-time service under 32 U.S.C. §
502(a).®* Contemporaneous with this effort, the House of Represen-
tatives’ Committee on Appropriations announced that Congress had
intended that the “National Guard personnel serving. . .in a DOD
program called Active Guard and Reserve (AGR) serve under 32
U.S.C.502(f) in conventional National Guard status, i.e., under State
control as opposed to service in the active military service of the
United States. ...’'?% Subsequently, Congress modified the
authorization for the AGR program to conform to this intent:

Within the average strengths prescribed in section 501,
the reserve components of the Armed Forces and the Na-
tional Guard are authorized, as of. .. [specify fiscal

20/, at § 709(d).

?1See supra text accompanying note 43. Further, the law prohibiting unionization of
military personnel applies only to members of the United States Armed Forces. 10
U.S.C. § 976 (1982).

92As will be discussed in the next section, the DOD Authorization Act, 1983, was
amended with 7 days left in the fiscal year. Therefore, the possibility that a state
status tour began in the last week of fiscal year 1983 exists.

#3This does not mean that all “other duty” under 32 U.S.C. § 502(f) is federal duty.
However, the status of AGR personnel demonstrates that “Title 32 service” may not
automatically be assumed to be service in a state status; the facts of the particular
program and the wording of the statutes in question must be carefully examined.

®4The National Guard Association of the United States, supra note 82; H.R. 1494,
98th Cong., 1st Sess. (1983).

o H_R_Rep. No. 943, 97th Cong., 2d Sess. 31 (1982).
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year], the following number of Reserves to be serving on
full-time active duty, and members of the National Guard
to be serving inafull-time duty status, for the purpose of
organizing, administering, recruiting, instructing, or train-
ing the reserve components or the National Guard:

(1) The A m y National Guard and the Army National
Guard of the United States, [xnumber].

(5) TheAir National Guard and the Air National Guard
of the United States, [Xx number].%¢

This language was enacted in the Department of Defense Authoriza-
tion Act of 1984. The Act also amended the Department of Defense
Authorization Act of 1983 by adding the same format.®? The legisla-
tive history of this change describes it as a “clarification” of the
status of National Guard personnel, but there is no explanation how
the language of previous authorizations should be interpreted.®®
Therefore, there is no evidence that modification of the 1983 and
1984 Authorization Acts changed the federal status of any person
ordered to active duty under the authorization acts from 1980
through 1982.99

As the new format was enacted with only seven days left in fiscal
year 1983, the effect of the amendment on the Department of
Defense Authorization Act of 1983 is unclear. The statute does not
purport to retroactively change the status of personnel who were
previously ordered to active duty. Moreover, the format for the
authorization does not require that AGR personnel be ordered to du-
ty in a status other than active duty. The services retain discretion to
decide in what status AGR personnel will serve. Therefore, absent
some action by a military service changing a fiscal year 1983 AGR
tour to a state status, the active-duty status of AGR personnel
already serving at the moment of the amendment would not change.

Following the enactment of the new authorization language, the
Army chose to release from active duty “all Army National Guard
personnel serving in active Guard/Reserve (AGR) status who were

96DOD Authorization Act, 1984 (emphasis added).

97]d. at § 504.

#8H.R. Rep. NO. 943, supra note 95.

99A court might interpret the change to the AGR authorization format as a conces-
sion that the previous language could not be interpreted to authorize a “state status.”
Otherwise, legislation would have been unnecessary.
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ordered to active duty under section 502(f) of title 32, United States
Code,’’1% but these soldiers were tendered ""ordersto full time duty
(State) in AGR status for the remainder of the period of their original
tour.”’t°t The recently published Army Regulation governing the.
AGR program defines the AGR program as:

ARNG, ARNGUS, and USAR military personnel on full-
time duty or on AD [active duty] (other than for training
or active duty in the AC [Active Component] for 180 days
or more in support of a RC [Reserve Component] or the Na-
tional Guard and paid from National Guard Personnel, Ar-
my or Reserve Personnel, Army appropriations. Excep-
tions are personnel ordered to AD as—

(a) The CAR [Chief, Army Reserve] under 10 USC 30109.

(b) The CNGB [Chief, National Guard Bureau] under 10
USC 3015.

(c) United States Property and Fiscal Officers under 32
USC 708 and 10 USC 673(b).

(d) Members of the Selective Service System serving
under the Military Selective Service Act (50 USC app
460(b) (2)).

(e) Members of the Reserve Forces Policy Board serving
under 10 USC 175.102

This definition recognizes the inclusion of National Guard Personnel
within the AGR program. 103

Currently, it is clear that the AGR personnel of the Reserve Com-
ponents of the Army, Navy, Marine Corps, or Air Force continue to
serve on active duty. Furthermore, certain members of the National
Guard continue to be ordered to active duty in their status as
members of the Army or Air National Guard of the United States.
These AGR personnel are on active duty and their status is federal
for all purposes. However, certain members of the National Guard

19Principal Deputy Assistant Secretary of the Army, Memorandum for Chief, Na-
tional Guard Bureau, Subject: Implementation of Sections 502 and 504, Public Law
98-94 (Nov. 7, 1983) (copy available in the Office of the Assistant Secretary of the Ar-
my).

lol[d.

102AR 135-18.

193]t also includes various ‘‘statutory tours' that preexisted the recent authoriza-
tion acts. See supra note 54.
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are ordered to full-time duty in a “state status.” These AGR person-
nel are actually serving in a hybrid status: federal for some purposes
and state for others.

b. Creation d the Hybrid Status.

National Guard AGR personnel, serving under the new authoriza-
tion discussed above, are on “full-time duty under state control.”
Yet, a new section was added to Title 32, directing a pretense that
National Guard AGR personnel are serving on active duty.

§ 335. Status of certain members performing full-time
duty

Members of the National Guard serving in a full-time
duty status for the purpose of organizing, administering,
recruiting, instructing, or training the National Guard
shall be entitled to all rights, privileges, and benefits of
members called to active duty under section 265 of title 10
and shall be considered to be serving on active duty for
purposes of sections 524(a) and 976 of such title.104

This melding is a classic example of the use of legal fiction. The new
legislation is clear; National Guard AGR personnel are really state
employees, who are sometimes afforded the treatment of soldierson
active duty. Still, such ambiguity leaves National Guard AGR
soldiers unsure of the full ramifications of their military status.

Hence, the initial concern in implementing 32 U.S.C. § 335 must be
to insure that all documents describing the status of National Guard
AGR personnel indicate that they are not, in fact, serving on active
duty. For instance, what form of identification should such a soldier
be issued? All soldiers serving on active duty are identified by a
Defense Department Form 2 (Active), US Armed Forces Identifica-
tion Card.'%> The Department of Defense authorizes issue of these
“green” identification cards only to military personnel serving on
active duty, /.., federal duty.!*® As National Guard AGR personnel
are performing full-time state duties, they may not properly be

140D Authorization Act, 1984,§ 504(b)(1). These cards identify military personnel
that are truly on active duty; they also serve as Geneva Convention identification
cards.

15Department of Defense Dir. No. 1000.13, para. D. (1979).

l(lﬁ]d_
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issued these cards. In fact, such a card could be used to mislead inno-
cent third parties to conclude that these personnel are serving in a
federal status.!o?

Additionally, consider how a National Guard AGR soldier might be
identified for benefits purposes. For the active-duty soldier, the
active-duty identification card often serves. Of course, the card does
not govern entitlement to benefits.°8 Such entitlement is prescribed
in various directives and regulations,!?® and other persons may also
be entitled to benefits, upon presentation of evidence of an entitle-
ment. Therefore, a major concern in implementing 32 U.S.C. § 335 is
the issue of a form of identification that properly indicates both eli-
gibility for benefits and the soldier’s “state status.”

Proper identification of the National Guard AGR soldier is rela-
tively simple, however, in comparison with the larger question of
what rights, privileges, and benefits such a soldier is entitled to
under 32 U.S.C. § 335. While a detailed exploration of this topic is
beyond the scope of this article, it is possible to succinctly define the
methodology for answering the question: all “rights, privileges, and
benefits” of personnel serving on active duty under 10U.S.C. § 265
should be catalogued and all regulations pertaining to the manage-
ment of National Guard AGR personnel should then be reviewed to
insure that the catalogued “rights, privileges, and benefits” are pro-
vided. This plan has three major problems, however: difficulty in
defining “rights, privileges, and benefits”; inconsistent regulations
and statutes; and the ‘‘privilege/entitlement swap” problem. These
problems are discussed below.

Congress did not define the “rights, privileges, and benefits” of
National Guard AGR personnel in 32 U.S.C. § 335. Instead, it related
them to the “rights, privileges, and benefits of members called to ac-
tive duty under” 10U.S.C. § 265. As discussed previously, 10U.S.C.
§ 265 authorizes ordering reservists to active duty, other than for
training, to serve at the seat of government and at the headquarters
responsible for Reserve affairs.''® The importance of the reference

w’For example, the military police might erroneously assume that the “state
status” AGR soldier is on active duty for purposes of military justice. Private or
governmental benefits that are provided only to soldiers on active duty might be er-
roneously bestowed on a “state status* soldier. Finally, courts seeking to establish
the true status of an AGR “state status” soldier would be confused by the soldier’s
possession of an active duty identification card. These examples illustrate that a legal
fiction, e.g., state status AGR personnel treated as if on active duty for certain pur-
poses, must always be precisely defined as such.

wsDepartment of Defense Dir. No. 1000.13, para D.4.b., c. (1979).

109See id.

LuSee supra note 47.
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to 10U.S.C. § 265 is that the benefits are keyed to those received by
personnel serving on active duty, other than for training.''* How-
ever, the phrase “rights, privileges, and benefits” is not expressly
limited to “rights, privileges, and benefits” provided by statute.
Thus, any comprehensive survey must encompass regulations, and
perhaps even customs of the services. There is little guidance avail-
able upon which to rely in compiling the list. The only generalization
that can be made about the phrase “a right, privilege, or benefit” is
that it relates to outcomes which are viewed as helpful or good by
the soldier, rather than to the detriments or penalties of serving on
active duty.

The second problem is closely related to the first: problems may
arise with the implementation of 32 U.S.C. § 335 due to inconsistent
statutes and regulations. For example, 32 U.S.C. § 335 may contra-
dict the treatment of National Guard AGR personnel required by
statutes relating to veterans’ benefits.!12 Furthermore, as the defini-
tion of “rights, privileges, and benefits” may relate to those pro-
vided by regulation, the managers of National Guard AGR personnel
must be vigilant to insure that National Guard regulations constantly
provide exactly the same “rights, privileges, and benefits” afforded
by service regulations to personnel serving on active duty, other
than training.!!3

The third problem in implementing 32 U.S.C. § 335 is the
‘‘privilege/entitlement swap.'’ This describes the scheme whereby
32 U.S.C. § 335 appears to convert the “privileges” of some soldiers

11110 U.S.C. § 265 (1982) (statute expressly authorizes personnel classified as serv-
ing on active duty (other than for training)).

112The definitional provisions of another title of the United States Code may con-
tradict 32 U.S.C. § 355. For example, 38 U.S.C. § 101(22) (c) (1982) requires that the
Veterans Administration consider AGR personnel to be serving on “active duty for
training” rather than “active duty other than for training.” See General Counsel’s
Opinion, Veterans Administration-Op. G.C. 3-82 (March 25, 1982). This causes a
classic interpretation problem: does the “later adopted” or “subject-matter specific”
statute control? Such a contradiction between statutes should be remedied by com-
prehensive legislation.

13E g., the details of processing an active duty soldier for involuntary release from
active duty could be characterized as a ‘‘right, privilege, or benefit” to which AGR
personnel in a “state status” are “entitled.” Variance from active-duty procedures
might prove fatal to the legality of the involuntary separation of an AGR soldier from
a “state tour.” Moreover, the language in 32 U.S.C. § 335 is not referenced to the
rights, privileges, and benefits of personnel in the same service. This ambiguity en-
courages, for example, an Army National Guard AGR soldier to complain that he has
not been provided a right, benefit, or entitlement afforded to an Air Force Reserve
soldier serving on active duty for purposes stated in 10 U.S.C. § 265. Such a conten-
tion may appear blatantly specious, but it is unfortunately encouraged by the
language of the statute.
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on active duty to an “entitlement” of National Guard AGR per-
sonnel. This language could substantially confuse a due process
analysis when National Guard AGR personnel are denied a “priv-
ilege” to which they are ‘‘entitled.’"!1#

c. Proposed Neiww Legislation,

Implicitly recognizing the problems in 32 U.S.C. § 335, Congress
added the following language to the section of the Department of
Defense Authorization Act of 1984, that enacted 32 U.S.C. § 335:

Not later than November 15, 1983, the Secretary of
Defense shall submit to the Committees on Armed Ser-
vices of the Senate and House of Representatives a draft
of legislation to provide on a permanent basis that
members of the National Guard described in section 335 of
title 32, United States Code, as added by subsection (b),

are under State control except when explicitly ordered to
Federal service in accordance with law.1'5

Such legislation was forwarded for consideration on February 9,
1984.11¢ The proposed legislation’s general approach is to exclude

1145pe 11.S. Const. amends. V, XIV § 1.See alsu, ¢.g., Goss v. Lopez, 419 U.S. 365
(1975) (discussion of “entitlement* to public education created by state law and
analysis of “how much process is due”). The best interpretation is that a National
Guard AGR soldier’s “entitlement” is to equal treatment with personnel serving on
active duty, including the same “due process” if such a “privilege” is to he with-
drawn.

115DOD Authorization Act, 1984, § 504(c).

18Section 1of the proposed legislation would make amendments to title 10, United
States Code as follows:

Subsection (a)(1) would exclude full-time National Guard duty from the definition
of “active duty” used in title 10, Cnited States Code, making it clear that, except for
benefit purposes as provided in sections 3686 and 8686 of title 10, full-time National
Guard duty is not active duty.

Subsection (a)(2) would include full-time National Guard duty in the definition of
“active service* used in title 10, United States Code, to make it clear that full-time
National Guard duty is included within the meaning of the term “active service”
where it is used in title 10 (e.g., sections 3926 and 8926).

Subsection (a)3) defines full-time National Guard duty to encompass all training
and other duty, except inactive duty, performed by a member of thr Army Sational
Guard of the United States or the Air Sational Guard of the United States in the
member’s capacity as a member of the National Guard of a state. territory. Puerto
Rico, or the District of Columbia for which the member is entitled to compensation
from the United States. This duty is distinguished from service as a Reserve of the
Army of Air Force on active duty or active duty for training.

Subsection (b) would amend section 517 of title 10, United States Code, to provide
that National Guard members serving on full-time National Guard duty in connection
with organizing, adminstering, recruiting, instructing or training the National Guard
will be counted against the strength-in-grade limitations for pay grades E-8 and E-9
currently prescribed. It would not affect the numbers of members in pay grades E-8
or E-9 who would be counted against the limitations of section 617. Members on full-
time duty under section 502(f) of title 38, United States Code to provide full-timr sup-
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port to the National Guard would continue to be counted against these limitations.

Subsection (c) would amend section 523(b)(1) of title 10, United States Code, to (1)
delete officers on active duty under sections 502 or 503 of title 32, United States
Code, from the categories of officers to be excluded when computing and determining
the number of officers who may be serving on active duty in pay grades 0-4, 0-5, and
0-6 in the Army, Navy, Air Force, or Marine Corps, and (2) to add officers on full-time
National Guard duty to the list of those excluded from such computations. The former
group would be deleted since there would be no officers on active duty under sections
502 or 503 of title 32, United States Code. These officers would be on full-time Na-
tional Guard duty, hence the inclusion of officersin that statusin the list of categories
to be excluded when determining the number authorized each Service under the ac-
tive duty grade tables.

Subsection (d) would amend section 524 of title 10, United States Code to include
offieers on full-time National Guard duty (other than for training) under section 502(f)
of title 32, United States Code in the numbers of officers to be counted when deter-
mining the authorized strength of officers in pay grades 0-4, 0-5, and 0-6 who may
serve on active duty or on full-time National Guard duty for administration of the
Reserves or the National Guard. The changes made would reflect the fact that of-
ficers serving on full-time National Guard duty are not on “active duty.” It would not
affect the numbers of officerswho would be counted against the limitations of section
524.

Subsection (e) would amend section 641(1) of title 10, United States Code, to delete
officers on active duty under sections 502 or 503 of title 32, United States Code, from
the categories of officers not subject to the provisions of Chapter 36 of title 10, United
States Code which covers the promotion, separation, and involuntary retirement of
officers on the active-duty list. It would add officers on full-time National Guard duty
to the categories that are not subject to Chapter 36. The category “officers on active
duty under section 502 or 503 of title 32” would be deleted since there would be no
officers on active duty under these sections. These officers would be on full-time Na-
tional Guard duty, hence the inclusion of officers on full-time National Guard duty in
the list of categories excluded from the application of Chapter 36.

Subsection (f) would amend section 976(a)1) of title 10, United States Code to in-
clude members on full-time National Guard duty within the definition of “member of
the armed forces” with respect to the provision of section 976 dealing with military
unions. This inclusion would update the language of the section but would not add or
subtract any member currently included in the definition.

Subsections(g)and (h) would amend sections 3686(2) and 8686(2) of title 10, United
States Code to indicate that full-time National Guard duty shall be considered active
duty, or active duty for training as the case may be, in Federal service as a Reserve of
the Army or as a Reserve of the Air Force for the purpose of laws providing benefits
for members of the Army National Guard of the United States or Air National Guard
of the United States. The categories of members covered by these sections would be
unchanged as the term “full-time National Guard duty” would include all, but no
other, members now described in these sections.

Section 2 of the bill would make amendments to title 32, United States Code as
follows:

Subsection (a) would exclude full-time National Guard duty from the definition of
“active duty” used in title 32, United States Code, making it clear that, except for
benefit purposes as provided in sections 3686 and 8686 of title 10, full-time National
Guard duty is not active duty.

Subsection (b) would define full-time National Guard duty to encompass all training
and other duty, except inactive duty, performed by a member of the Army National
Guard of the United States or the Air National Guard of the United States in the
member’s capacity as a member of the National Guard of a State, Territory, Puerto
Rico or the District of Columbia for which the member is entitled to compensation
from the United States. This duty is distinguished from service as a Reserve of the
Army or Air Force on active duty or active duty for training. The definition would
parallel the proposed new section 101(42) of title 10, United States Code.

Section 3 of the bill would amend section 101(18) of title 37, United States Code to
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National Guard AGR personnel from the definition of personnel
serving on active duty, except for the purpose of 10U.S.C. §§ 3686
and 8686, which relate to benefits.!17?

This permanent legislation provides an excellent opportunity for
policymakers to resolve the ambiguity associated with the status of
National Guard AGR personnel. The current draft may be a step in
the right direction, but substantial additional research should be
conducted prior to enactment. For example, the current legislation
would not correct the ambiguity in entitlement to Veterans Admin-
istration benefits.11® Moreover, in an era of concentration on effec-
tive measures to counter fraud, waste, and abuse, consideration
should be given to the applicability of conflicts of interest legislation
to National Guard AGR personnel.

In summary, the legislation must be coordinated with a full range
of federal policymakers outside of the Department of Defense in
order to insure that proper treatment of National Guard AGR per-
sonnel is achieved. An interesting starting point for such a policy
analysis is the knowledge that the word “active” precedes the word
“duty” in the same sentence in 657 provisions of the United States
Code.!® Some of these provisions do not relate to military active du-
ty. Those that do range from crediting military service in deter-
mining the amount of a federal judge’s survivors’ annuity!2° to
special rules in the Internal Revenue Code pertaining to members of
the Armed Forces of the United States serving on active duty.!2!

conform the definition of active duty in title 37 to the changes made in the title 10and
32 definitions. The title 37 definition applies to pay and allowances only, and for that
purpose full-time National Guard duty would be considered to be active duty.

Section 4 of the bill would repeal section 355 of title 32, United States Code. Section
355 was added to title 32 by the Department of Defense Authorization Act, 1984, to
make it clear that members of the National Guard servingin a full-time duty status for
the purpose of organizing, administering, recruiting, instructing, or training the Na-
tional Guard serve in their capacity as members of the federally recognized National
Guard of the State concerned, rather than as Reserves of the Army or the Air Force.
With the enactment of sections 1 through 3 of the bill, the provisions of section 355
are included elsewhere in the United States Code and section 355 may be repealed.

1178ge¢ 10 U.S.C. §§ 3686, 8686 (1982).

118See note 112 supra.

184 list of these statutes may be obtained by two Westlaw® searches of the United
States Code data base using the following search formulas: “active duty % (15,14,13,
12,11,10,9);" and “active +s duty % (8,7,6,5,4,3,2,1).” This procedure reduces the
size of the data base to be searched, and, thereby, reduces the amount of material
placed in the list buffer. This is necessary because the Westlaw® buffer is limited to
400 citations.

12028 U.S.C. § 376 (1982).

121E. g, 26 U.S.C. § 1034(h) (1982) (deferral of capital gain for active duty
personnel).
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Under the proposed legislation, many determinations of a National
Guard AGR soldier’s status under the United States Code would be
left, perforce, to courts and administrative agencies. Such an ap-
proach inherently encourages a patchwork of contradictions be-
tween various federal statutes and regulations.

C. SPECIFIC MILITARY PERSONNEL
LAW TOPICS

The following subsections will focus on military personnel law
issues encountered during all phases of managing AGR personnel.
The topics follow a general flow from accession to retirement. The
specific analyses will focus on the management of AGR personnel
serving on active duty. As the previous section indicates, the man-
agement of “state status” AGR personnel is too volatile to warrant
detailed here.

1. Selection ¢ AGR Personnel.

Although the discretion concerning the selection of the members
of the AGR program reposes with the Secretaries of the military ser-
vices, 122 Congress has stressed that only highly qualified personnel
should be selected for service in the AGR program.!23 Examples of
the kinds of qualifications and disqualifications that are used in the
selection of AGR personnel are provided in the Army’s new AGR
regulation.'2¢ Two of the disqualifications are discussed below.

Under the current Army Regulation, individuals who would accrue
18 or more years of active federal service during their initial AGR
tour are generally ineligible for the program.2s This is clearly an at-
tempt to prevent the AGR program from becoming a “last-minute
retirement qualification program.” Allowing persons initially tojoin
the AGR program near the point of qualification for retirement could
increase the “life-cycle’’ costs attributable to the AGR program,,to
the extent that such personnel would not otherwise be able to serve
on active duty until qualification for military retirement. Moreover,
positions that are occupied by persons with a limited future in the
AGR program are unavailable to persons who have a greater poten-

22Both 10 U.S.C. § 672(d) (1982) and 32 U.S.C. § 502(f) (1982) provide the Secre-
taries with authority to regulate the accession of AGR personnel.

123H.R. Rep. No. 166, 96th Cong., 1st Sess. 122-23 (1979).

124AR 135-18.

125Iq. at para. 6c(1). Gf. 10U.S.C. § 1163(d) (1982) (retirement “sanctuary” is effec-
tive if soldier is within two years of retirement).
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tial to use the experience gained in the first AGR tour. Thus, the in-
eligibility classification is rationally based, especially as the regu-
lation allows consideration of exceptions.

The regulation also disqualifies any officer who was not selected
for promotion when last considered by a Headquarters, Department
of the Army, promotion board.!26 The wording of this disqualifica-
tion allows consideration of a person who, although not selected for
promotion at one time, has subsequently been selected. Moreover,
the disqualification applies only to officers who were not selected
for promotion on the basis that they were “‘not fully qualified” for
promotion. This is a term of art in promotion management meaning
that the officer could have been promoted, i.e., a position was avail-
able, but for a finding by the promotion board that the officer did
not possess the qualifications to serve in the higher grade.2? This dis-
qualification should be carefully distinguished from the case of an
officer who was not selected for promotion because of a finding that
the officer was “not best qualified” for promotion. This term refers
to a promotion selection process in which there are fewer positions
available than officers being considered; that an officer is not
selected means only that other officers considered by that board
were more qualified.'2® Congress has specifically designed the
active-duty list promotion system to operate on this latter basis and
has stated that such nonselected officers should not be
“stigmatized” by having failed to be selected for promotion.'?® In-
deed, it is possible that an officer who is not competitive with other
officers on the active-duty list in any given year might be highly
competitive with applicants for service in the AGR program.

This Army regulation applies to all Army AGR personnel, including
Army National Guard of the United States personnel who serve on
active duty, and Army National Guard personnel who serve on full-
time state duty.'*® Hence, critical management procedures for the
entire AGR program have been standardized. This should forestall
any claim that one group of AGR personnel is being unfairly treated
in comparison to others. However, it will require vigilance by the

126AR 135-18, para. 6¢(3).

12718, Dep't of Army, Reg. No. 624-100, Promotions—Promotion of Officers on Ac-
tive Duty, para. 2-8(a)3) (1 May 1982).

V28 [,

1281 R. Rep. S0.1462, 96th Cong., 2nd Sess. 19-20 (1980), reprinted in 1980 U.S.
Code Cong. & Ad. News 6350-51.

139AR 135-18, para. 1. The Secretarial authority to regulate “state status” personnel
ordered to AGK duty is expressly authorized by 32 U.S.C. § 502(f) (1982).
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drafters of implementing regulations!3! to insure that their regula-
tions do not vary from the standardized requirements; such variance
is a breeding ground for litigation. Moreover, the National Guard
Bureau should carefully monitor the implementation to ensure that
the selection procedures of the state National Guards comply with
the standardized criteria.

2. Order of AGR Personnel to Active Duty.

Once selected for an AGR tour, the soldier must receive orders for
such a tour. AGR personnel may be ordered to active duty, pursuant
to an agreement executed under 10U.S.C. § 679, for a period of not
more than five years.!32 Under the current Army Regulation, AGR
personnel are ordered to an intitial tour of three years.133

An issue exists, however, concerning the authority to extend such
an agreement.!34 Title 10 does not discuss extension of an agreement
by amendment, 35 but it would be logical to allow such an extension
if the total period of the agreement does not exceed five years.136
Congress clearly contemplated new agreements overcoming old ones
when it provided: “An agreement may not be made under subsec-
tion (a) unless the specified period of duty is at least 12 months
longer than any period of active duty that the member is otherwise
required to perform.’’137

3. Utilizationgof AGR Personnel.

Generally, the assignment of duties of military members is within
the sole discretion of the service Secretary.!3® In the case of AGR
personnel, however, Congress has specifically limited duties to

131The Chief, National Guard Bureau, and Chief, Army Reserve, are responsible for
implementing the policies of the regulation. AR 135-18, para. 6d.

13210 U.S.C. § 679 (1982). The language of this statute appears permissive. Never-
theless, any attempt to order a Reservist to active duty without such an agreement
may be viewed as a circumvention of the right to ‘‘release from active duty pay.’’ See
10 U.S.C. § 680(b).

133AR 135-18, para. 8b. The regulation does not expressly implement the “agree-
ment” provisions of 10 U.S.C. § 679 (1982).

134For example, the Army regulation allows the initial tour to be extended for a
period of 3 years or less. AR 135-18, para. 8b.

185The statute only provides: “When such an agreement expires, a new one may be
made.” 10 U.S.C. § 679(a) (1982).

138Suppose the additional period of service exceeds 5 years. If the “extension” or
“reorder” occurs at the expiration of a previous agreement, the new period of ser-
vice should be characterized as pursuant to a new agreement. Suppose the extension
or reorder occurs before the end of the current agreement. The parties could simply
agree to a novation or an amendment to shorten the original period to the time
served. Thus, the new agreement would occur, in all cases, after the expiration of the
first.

1377d, at § 679(h).

138F.g. 10 U.S.C. § 3012(e) (1982).
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“organizing, administering, recruiting, instructing, or training the
reserve components or the National Guard.”’'#® In authorizing
specific positions for AGR personnel, manpower planners must be
cognizant of this congressional limitation.!4¢ Congress has deemed it
necessary to establish a separate accounting of AGR personnel and,
hence, the labor-hours that they represent.t4! Ordering AGR person-
nel to perform duties other than those prescribed by law will dilute
the number of hours that Congress expects to be devoted to the sep-
arate classification.

Notwithstanding the statutory limitations on duties, AGR soldiers
cannot avoid performing routine “roster-type duties.’”” Such shared
duties, such asduty officer, court-martial panel member, or survivor
assistance officer, should be viewed as part of the incidental “over-
head” of working in a particular facility, and, therefore, are neces-
sary and proper duties for AGR soldiers in accomplishing their
primary missions.

An additional utilization issue concerns the training of AGR per-
sonnel. While periodic refresher training of active-duty AGR person-
nel is expressly authorized,!42 training in new skills is not. Recall that
one impetus for the AGR program was congressional concern that
the services were abusing the classification “active duty for train-
ing.”’143 Ordering an AGR soldier to training, other than refresher
training, would commit the same classification sin in reverse; op-
erational soldiers would be performing duties that should be clas-
sified as active duty for training. Therefore, under current law, AGR
personnel should be ordered to “active duty for training” for any
non-refresher training. This is consistent with the current Army reg-
ulation. 14

4. Promotion of AGR Personnel.

Active duty AGR personnel, enlisted and officer, are ordered to
duty in their Reserve grade, and continue to be eligible for promo-
tion as a Reserve member.14& The promotion of enlisted personnel is

139DOD Authorization Act, 1984,

140For example, it would violate the assignment limitation for an AGR soldier to be
assigned as a tank driver N an otherwise totally Active Army unit; such a position
would not bear any relationship to the stated purposes of the soldier’stour. See AR
136-18, paras. 1, 7.

1418e¢e supra text accompanyingnotes 47-49.

14210 U.S.C.§ 678(b) (1982).

1438¢e supra text accompanyingnotes 47-49.

144AR 136-18, para. 84.

1510 U.S.C.§ 678(a) (1982).
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essentially regulatory in nature.!*® The main statutory concern with
enlisted promotions is the limitations on the number of personnel
serving in pay-grades E-8 and E-9. The number of persons serving on
active duty (other than for training) in pay-grade E-8 is limited to an
authorized daily average of two percent of all enlisted personnel; the
number serving in pay-grade E-9 is restricted to 1 percent of all
enlisted personnel.'4” However, AGR personnel are excluded from
the operation of these limitations.!4® Instead, the number of senior
active-duty AGR enlisted personnel is specified in numbers, not per-
centages, for each armed force.'4?

Promotion of active-duty Army AGR commissioned officers has
faced a severe statutory problem since the inception of the program.
Active-duty AGR commissioned officers are expressly excluded from
consideration for active-duty list prometion;*5® they remain eligible
for Reserve promotion.'s! Nevertheless, a problem has existed in
determining the active-duty grade of AGR commissioned officers
who were promoted to a higher Reserve grade during a tour. In this
regard, the operation of 10 U.S.C. § 3380 must be understood.

Section 3380 originally addressed the problem caused by conflicts
between the timing of Reserve promotions and the number of of-
ficers authorized to be serving on active duty in a specified grade. 152
In order to prevent the mandatory release from active duty of an of-
ficer who had been promoted to a higher Reserve grade before a
vacancy in the active duty authorization was available, the statute
provided that the officer would have an option. Those who wished
to continue serving on active duty could either decline promotion or
accept promotion and be “treated as if” serving on active duty in
the grade held prior to accepting the promotion. Both options avoid-
ed violation of the active-duty grade limitation.

148F. g., The new Army AGR regulation authorizes the National Guard Bureau and
the Office of the Chief, Army Reserve, to develop and implement enlisted promotion
systems. AR 135-18, para. 9b(1). Publication of regulatory authority governing such
promotions is imminent.

14710 U.S.C. § 517(a) (1982).

IQBId.

149]d. at § 517(b). The important relationship is that of the grade to the duty descrip-
tion of an AGR soldier. Although the specification of numbers will require changes, as
needed, to a codified statute, this can easily be accomplished as part of establishing
the annual authorization for AGR personnel.

15010 U.S.C. §§ 620(a) 641(1)B), (C).

15110 U.S.C. § 678(a) (1982).

15210 U.S.C. § 3380 (1982) (amended 1983);S. Rep. No. 2010, 83rd cong., 2nd Sess.
26 (1954), reprinted in 1954 U.S. Code Cong. & Ad. News 3929, 3954.
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Prior to the creation of the AGR program, this statute did not, gen-
erally, pose a problem. Most full-time support personnel were
ordered to special active duty for training. Section 3380 applied
only to commissioned officers serving on active duty (other than for
training).'5® However, with the advent of the AGR program, a sub-
stantial and growing number of officers served on active duty (other
than for training) without hope of a promotion changing their active-
duty grade.!54 This situation has been remedied by an amendment to
10 U.S.C. § 3380. In general, this amendment has completely re-
written 10 U.S.C. $3380 to allow promotions of AGR commissioned
officers, as long as the position that the officer occupies authorizes
the higher grade and the promotion would not violate the ceiling
established for the number of AGR personnel that may serve in that
grade.55 Although this provides a current solution to the problem,
the amendment expires on September 30, 1985.156 A permanent solu-
tion to this problem should be provided by the proposed Reserve Of-
ficer Personnal Management Act (ROPMA).

5. Separation of AGR Personnel.

All Reserve components have established procedures for elimina-
tion of personnel from their organizations; those procedures do not
require further elaboration here. Nevertheless, to a Reserve soldier
serving on active duty, the focus is on the topic of release from ac-
tive duty, whether or not such release is accompanied by separation
from the military. Therefore, this subsection will examine two types
of release from active duty: automatic and involuntary.

Reserves who agree to serve on active duty for a specified period
are normally released at the end of that period. A key question is
whether such release is automatic, or whether it requires an affir-
mative act by the service. As an exception to the general rule that a
soldier's service does not terminate automatically at the end of a

153§¢e supra text accompanying notes 47-49.

154The original need for a statute such as 10 U.S.C. § 3380 persisted in the AGR pro-
gram. Congress established a ceiling on the number of AGR officers in certain grades.
Id. at§ 524(a) (1982).1d. at § 3380 remained the only device by which Reserve promo-
tions could be guaranteed not to exceed the authorized active-duty (AGR) strengths;
as a management tool, however, it was overly broad. It prevented service in a higher,
Reserve grade, without regard to whether the force was managed at the relevant
grade ceiling. The version of the statute pertaining to the Air Force, differed in that it
authorized Secretarial discretion in its implementation. Id. at § 8380 (amended 1983).
Therefore, the Air Force did not have the same problem with promotion of AGR com-
missioned officers.

155DOD Authorization Act, 1984, §§ 1015(a)(1). A similar amendment was enacted
for the Air Force. Id. at § 1015(b)(1).

156/d. at § 1015(a)(2).
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specific tour of active duty, some Reserves have been characterized
as serving pursuant to “self-executing” orders, i.e. orders that ex-
pire automatically.’5” Therefore, unless proper steps are taken
before the expiration of those orders to extend the period of
service,!'s® the soldier is automatically released from active duty.

Personnel managers should avoid drafting regulations and orders
which provide for such automatic release from active duty. Such an
order mightjeopardize UCMJ jurisdiction over the soldier. Moreover,
the validity of the concept of “‘self-executing” orders was seriously
questioned by a recent opinion of the Court of Military Appeals.!5°
Although the case involved a Regular soldier’s claim that his orders
were “self-executing,” the court extended the reasoning to
Reserves. Specifically, 10U.S.C. § 1168istraditionally cited to prove
that Regular soldiers may not be discharged until the discharge cer-
tificate has been delivered.!6¢ Often overlooked, however, is the
statute’s prohibition against releasing a member of the Armed
Forces until a “certificate of release from active duty” is ready for
delivery.t8! Therefore, both Regulars being discharged and Reserves
being released from active duty must await the formalities of sep-
aration. This issue could be mooted by the following provision in all
AGR active duty orders: “You are scheduled to be released from ac-
tive duty on [date] However, this is not a ‘self-executingorder’; you
will be released when clearance procedures are completed, and if
there is no proper reason for your retention on active duty.”

The second major separation issue concerns involuntary release
from active duty. The principal statute involved is 10U.S.C.§ 681 (a)
which provides: “Except as otherwise provided in this title, the
Secretary concerned may at any time release a Reserve under his
jurisdiction from active duty.’’162 The best way to implement this
authority in the context of the AGR program is to simply incorporate
the same procedures used for processing the release of any Reservist
from active duty.'®3 This precludes application of inconsistent pro-
cedures between various types of Reserves on active duty.

157United States v. Hudson, 5 M.J. 413, 419 (C.M.A. 1978).

1%8F.g. 10 U.8.C. § 672(d) (1982) requires consent of the governor to order ARNGUS
personnel to active duty. This consent may need to be extended. But see United
States v. Pearson, 13M.J. 140 (C.M.A. 1982) (consent of governor for travel time to
and from active duty location is implied).

19United States v. Meadows, 13M.J. 165, 168 (C.M.A. 1982).

16010 U.S.C. § 1168(a) (1982).

161Sg¢ id.

162]d. at § 681(a).

163F.g. AR 135-18,paras, llb, ¢. All such regulations should implement the require-
ment of 10 U.S.C. § 680(a)(2) (1982) (Reserve who isto be released prior to expiration
of a§ 679(a) agreement must be provided an opportunity to be heard by a board of of-
ficers).
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A Reservist who is involuntarily released from active duty may be
entitled to a special payment because of such release. The primary
statute controlling these payments is 10 U.S.C. § 1174, which deals
with separation pay.!¢¢ At the outset, it is important to note the con-
ditions that trigger an entitlement to separation pay under this
statute. As mentioned, an involuntary release is one event that may
create an entitlement to such pay.!¢5 But what happens if an AGR
tour expires and a soldier desires to continue in the program?
Although the release on a previously agreed date cannot be charac-
terized as involuntary, the soldier may trigger the entitlement by re-
guesting an additional tour of duty. The denial of that request is a
first step in supporting a claim for separation pay.'6é

Assuming that the statute is properly invoked, additional quali-
fications must be satisfied. The first of these is the “five-year rule.”
Section 1174 was enacted by DOPMA at the same time that 10 U.S.C.
§ 687 (readjustment pay) was repealed.'” Both statutes authorized
pay if a Reserve with at least five years of previous active service
was involuntarily released from active duty. The provisions of 10
U.S.C. § 1174, however, differed in an important way; the five years
need not be continuous.'8 A recent amendmentto 10 U.S.C. § 1174,
however, returns to the former rule that the five years of service
must be continuous.!®® Unlike the original five-year continuous ser-
vice requirement, the new rule only applies to Reservists not on the
active-duty list.170 As previously discussed, AGR personnel are ex-
pressly excluded from the active-duty list. Therefore, an AGR soldier
may receive separation pay only if the soldier’sfive qualifying years
are continuous. The amended statute defines continuous service as

16410 U.S.C. § 1174 (1982) (amended by DOD Authorization Act, 1984, §§ 911(a)).
165]q, at § 1174(c)(1)(A).

166/d. at § 1174(c) (1) (B).

167DOPMA, §§ 109(a), (c), 94 Stat. 2870 (1980).

168This entitled a Reservist to separation pay, if otherwise qualified, without having
five years of continuous service. The absence of a continuity requirement is not ap-
parent on the face of the statute, as it describes the five qualifying years of service as
occurring “immediately before” a release or discharge. 10 U.S.C. § 1174(c) (1982)
(amended 1983). The words “immediately before” might imply a continuity require-
ment, but for the sectional analysis that accompanied its passage. It states: “Although
the last phase of the term of five years. . . must reach a terminous immediately pre-
ceding the relevant discharge, there is no requirement that the qualifying years be
continuous.” H.R. Rep. No. 1462,96th Cong.,2d. Sess. 83(1980). Such generosity was
adopted in the context of the anticipated implementation of an all-Regular force,
causing a possible increase in the number of Reserves released from active duty. H.R.
Rep. No. 1462,96th Cong., 2d Sess. 30-31(1980), reprinted in 1980U.S. Code Cong. &
Ad. News 6361-62.

16eDOD Authorization Act, 1984,§ 911(a) (tobe codified at 10U.S.C. §§ 1174(c) (3)).

170/d. See 10 U.S.C. §§ 620, 641 (1982).
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tolerating a break in service of not more than 30 days. Thus, if an
AGR soldier is ordered to a new tour more than 30 days after the ex-
piration of the last one, the soldier may not receive separation pay at
the end of the new tour, even if five years of service have been
amassed. In contrast, a Reservist on the active-duty list under these
facts would receive separation pay if otherwise qualified.

Moreover, the term “active-duty list” applies only to commis-
sioned officers;!”* any active-duty Reserve warrant officer or
enlisted member would also be required to satisfy the continuity re-
qguirement. It is not clear why, among Reserves, only commissioned
officers on the active-duty list are not required to satisfy the con-
tinuous service rule. Perhaps different wording would more precise-
ly achieve the unstated policy objective.!?

In addition to the five-year continuity requirement, 10 U.S.C. §
1174imposes the following restrictions: the release from active duty
must not have been at the soldier’s request; the release must not
have been from the status “active duty for training”; the member
must not be immediately eligible for retired or retaine