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PREFACE

The Military Law Review is designed to provide a medium for
those interested in the field of military law to share the product
of their experience and research with their fellow lawyers. Arti-
cles should be of direct concern and import in this area of schol-
arship, and preference will be given to those articles having last-
ing value as reference material for the military lawyer.

The Military Law Review does not purport to promulgate De-
partment of the Army policy or to be in any sense directory. The
opinions reflected in each article are those of the author and do
not necessarily reflect the views of The Judge Advocate General
or the Department of the Army.

Articles, comments, and notes should be submitted in duplicate
to the Editor, Military Law Review, The Judge Advocate General’s
School, U.S. Army, Charlottesville, Virginia. Footnotes should
be set out on pages separate from the text and follow the manner
of citation in the Harvard Blue Book.

This Review may be cited as Mil. L. Rev., January 1963 (DA
Pam 27-100-19, 1 January 63) (number of page).

For sale by the Superintendent of Documents, United States
Government Printing Office, Washington 25, D.C., Price: $.75
(single copy). Subscription price: $2.50 a year; $.75 additional
for foreign mailing.
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THE ENFORCEMENT OF FOREIGN *]UDGMENTS IN
AMERICAN COURTS

By CAPTAIN DONALD B. SMITH**

I. INTRODUCTION

This article is a discussion of the efficacy in United States
courts of money judgments rendered by the courts of foreign
countries and of the relation of prevailing civil rules to the posi-
tion of the military services regarding unsatisfied foreign money
judgments against individual service members. Ancillary to this
discussion is an examination of the treatment afforded do-
mestic judgments by foreign courts in view of the reciprocal
treatment afforded foreign judgments by some domestic juris-
dictions. The concluding purpose of this article is to illustrate
the immediate need for uniformity among domestic courts in
their approach to the enforcement of foreign judgments and ex-
plore the means of accomplishing this uniformity.

The enforcement of foreign money judgments' by domestic
courts has become a legal problem of increasing international
complexity, directly affecting the judicial, political and commer-
cial relationships between nations. The impact on the relations
of any two particular nations is, in reality, the sum total of the
treatment afforded one nation’s individual judgment creditors
when they seek to enforce domestic judgments in the national
courts of their foreign judgment debtors. The French citizen
bringing action in a court in the United States to enforce a valid
French judgment against an American judgment debtor suffers
an obvious injury if his judgment is not treated as conclusive on
the merits. The attendant expense, loss of time and uncertainty
of outcome in the process of relitigation work a cumulative in-
justice. When the courts of France retaliate against United

* This article was adapted from a thesis presented to The Judge Advocate
General’s School, U.S. Army, Charlottesville, Virginia, while the author was a
member of the Tenth Career Course. The opinions and conclusions presented
herein are those of the author and do not necessarily represent the views of
The Judge Advocate General’s School or any other governmental agency.

*JAGC, U.S. Army; Office of the Staff Judge Advocate, Fort Jackson,
South Carollna LL.B., 1957, University of Kentucky; Member of the
Kentucky Bar.

1 The term foreign judgment commonly connotes the judgments of sister
states as well as the judgments of foreign countries. As used herein, the term
is restricted to the judgments of foreign countries unless otherwise indicated.
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MILITARY LAW REVIEW

States judgment creditors in their courts by requiring trial de
novo of the issues, the injustice becomes reciprocal. Conversely,
by giving conclusive effect to the money judgments of foreign
courts the ends of justice are served for the individual litigants.
Also, a more favorable climate is created for the conduct of com-
mercial activity and political understanding between nations.

The unprecedented increase in material productivity and trade
among the free nations makes the problem of recognizing and
enforcing foreign money judgments a significant one for the legal
profession generally. The attendant increase in litigation accom-
panying expanding international business activity heralds a criti-
cal need for judicial harmony comprehensive to the commercial
transaction conceived in Paris and consummated in New York.
Academic interest in the abstract as incentive for the study and
understanding of foreign law and foreign judicial process is being
supplanted by the practical needs inherent in keeping the legal
profession abreast of economic trends.

In view of the continuing Communist threat of world domina-
tion and subjugation it may be safely assumed that large contin-
gents of American armed forces will continue to be based on
friendly foreign soil as a bulwark to the defense of host nations
for some time to come. Although our service personnel, their
dependents and persons accompanying the forces form the largest
goodwill ambassador corps our country has ever known, it is in-
evitable that, in the conduct of their daily affairs, civil disputes
between them and their hosts will arise. The problem of provid-
ing forums for the settlement of civil disputes between these
overseas forces and host citizenries has been largely solved as a
result of the treaties and agreements concerning the status of our
forces.? Frustration of these agreements and the good relations
sought to be maintained by them are experienced, however, when
a litigant has been awarded a judgment which he cannot enforce
against an American serviceman who has returned to his native
country without having satisfied this legal obligation. In view of
the relatively minor sums involved in most individual actions, it
is not practical for the foreign money judgment creditor to re-
tain counsel in the United Statesto sue on his judgment unless he
is assured that it will be treated as conclusive on the merits by
an American court. Otherwise, the expense of relitigation in the
vast majority of the cases amounts to more than the amount of

2 E.g., Agreement Between the Parties to the North Atlantic Treaty Re-
garding the Status of Their Forces, June 19, 1951, art. VIII, para. 9 [1953]
4 US.T.& O.1.LA. 1792, T.1.A.S. No. 2846, 199 U.N.T.S. 67.
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ENFORCEMENT OF FOREIGN JUDGMENTS

the claim involved. In the aggregate, these unsatisfied money
judgments against our service personnel present a public rela-
tions problem of the greatest magnitude for the United States.

The efficacy of foreign money judgments in United States
courts is a matter of particular significance to the military
lawyer. The scope of this problem area is illustrated by the ex-
perience of the Command Judge Advocate, United States Army,
Europe, during the period from January 1959 through September
1961. In 1959, approximately 7,600 documents concerning civil ac-
tions involving United States Army personnel in Germany were pro-
cessed through the International Affairs Section of the command.
In 1960 the total number of documents processed rose to approxi-
mately 11,500, and for the first three quarters of 1961 the figure
had already approximated 9,800 documents.®? That these figures
involve only Army personnel and only one foreign country is in-
dicative of the volume of civil actions generated by our world-
wide troop commitments.

Aside from the impact on our relations with friendly foreign
citizenries resulting from the lack of satisfaction of money judg-
ments rendered against American service personnel, the problem
is a dual one for military lawyers. First, individual military
judgment creditors seek advice concerning the validity and effect
of foreign judgments rendered against them. The military
lawyer must be familiar with the differing rules prevailing in the
various federal and state jurisdictions in the United States. The
application of these rules to a specific factual situation also re-
quires a knowledge of the law of foreign judgments of the coun-
try in which the judgment was rendered, and the relationship of
the law of that foreign country with the law of the domestic
court in which enforcement is sought. Secondly, commanders
seek guidance on the proper disposition of complaints against
members of their commapds alleged to be evading satisfaction
of just foreign money judgments. The military lawyer is thus
called upon to determine the policy of the military services re-
garding unsatisfied foreign money judgments against their mem-
bers, and advise the commander of the administrative and dis-
ciplinary courses of action open to him in particular cases.

3 Letter From Lieutenant Colonel Edward W. Haughney, Chief, Inter-
national Affairs Branch, Office of the Judge Advocate, Headquarters, United
States Army, Europe, to the author, October 23, 1961. A substantial number
of these documents involved paternity actions, and while some cases generated
the processing of more than one document, the majority of the volume of
documents do represent individual cases.
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The desire of mankind to establish a just and lasting peace
through world law emphasizes the need for nations to afford a
greater measure of respect for the judicial orders of other coun-
tries. By giving conclusive effect to the valid money judgments
of foreign countries, domestic courts transcend distrust of other
legal systems and the cultures they are designed to serve. In
view of our international image as a nation seeking justice for
all nationalities, it is anomalous that courts in the United States
have not taken a more progressive approach to the enforcement
of judgments of other countries. Since the law of foreign judg-
ments in this country has developed exclusively as judge-made
iaw, the rules of various jurisdictions have become dissimilar
and, in many cases, unjust for judgment creditors of particular
foreign countries. Political, social and economic trends, coupled
with a demand for individual justice, dictate an immediate need
for uniformity of treatment of foreign judgments among the
various jurisdictions of the United States. This need is punctu-
ated by the demand for rejecting judicial discrimination against
valid judgments rendered by the courts of particular countries of
the free world. Through treaty arrangements the United States
can truly meet her obligation as leader of the movement for
world peace through law.

In examining the efficacy of foreign judgments in United States
courts, the subject matter of this article will be restricted to in
personam money judgments. Consideration of installment ali-
mony awards‘ and paternity support judgments® are not included.
Foreign judgments in rem and quasi in rem present no enforce-
ment problem for courts since the res involved is within the ter-
ritorial jurisdiction of the court rendering the judgment or de-
cree.® Judgments involving status, such as marriage, divorce and
adoption, if valid where rendered, are generally regarded as valid
everywhere.’

+ Foreign judgments must be reduced to a sum certain to be enforceable in
United States courts, and installment awards do not satisfy this requirement.
Goodrich, Conflict of Laws § 215 (3d ed. 1949).

5 States viewing paternity actions as quasi-criminal do not enforce foreign
paternity support awards on the ground that to do so would be to enforce
the police regulations of another state or country. Annot., 16 A.L.R.2d 1103-04
(1951) ; In re Neidnig’s Estate, 123 App. Div. 894, 108 N.Y.S. 478 (1908).
Support awards by domestic courts based on foreign determinations of
paternity are beyond the scope of this article. For the policies of the services
in this regard, see Army Regs. No. 608—99 (Oct. 29, 1956) ; Air Force Reg.
No. 85-70 (Sept. 9, 1958) ; Navy Bupers Instruction 1620.1b (April 11, 1956).

6 Mankin v. Chandler & Co., 16 Fed. Cas. 625 (No. 9,030) (C.C.E.D. Va.
1823).

7 Restatement, Conflict of Laws §§ 109-18 (1934).
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ENFORCEMENT OF FOREIGN JUDGMENTS

11. HISTORICAL BACKGROUND

The ancient Roman maxim was res judicata pro veritate
accipitur, or, foreign judgments in personam are given effect
everywhere.®* This maxim was not effective in Western Europe,
however, after the decline of the Roman Empire. In the Nether-
lands, a decree of 1580 provided that judgments of one Dutch
jurisdiction would be enforced in all other Dutch jurisdictions.®
In France, the Code Michaud of 1629 negated the hesitation of
French courts to enforce the judgments of other French courts.*
Article 120 of that Code provided that such judgments would be
enforced without fee, re-examination of the merits, or hearing
the parties. Article 121, however, provided that judgments of
foreign countries would not be so enforced. French parties to
foreign judgments were given the right to relitigate the issues
de novo, the foreign judgment notwithstanding. The establish-
ment of this doctrine has influenced the law on the enforcement
of foreign judgments all over the world, common law countries
included, for three centuries. Although the Napoleonic Code re-
placed the Code Michaud, it contained no provision of any kind
concerning the effectto be given to foreign judgments.»* Finding
no applicable provision in the Code to guide their decision, the
French Cour de Cassation looked to past French law and found it
to be the same as the Code Michaud provisions.’? Both Belgium?*
and the Netherlands'¢ followed the French lead and, by early leg-
islation, forbade their courts to give conclusive effect to foreign
judgments except in those cases where treaty would specifically
SO provide.

The early rule concerning the enforcement of foreign judg-
ments in the courts of Great Britain paralleled the development
of the law on the continent. In 1778 in Walker ». Witter,'s it was
held that foreign judgments were merely prima facie evidence of

8 Nadelmann, Non-Recognition of American Money Judgments Abroad and
What To Do About It, 42 lowa L. Rev. 237 (1957).

9 Zbid. It is noted, however, that foreign judgments were enforced in Hol-
land as a matter of comity while judgments of other Dutch jurisdictions were
enforced as a matter of necessity.

10 |d. at 238.

11 |d. at 242.

12 |bid.

13 1d. at 244.

4 |bid.

1599 Eng. Rep. 1 (K.B.1778).
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debt and thus examinable on the merits when sought to be en-
forced in British courts.

The effect of this British rule on early case law in the United
States was appreciable. The Walker case was even cited as au-
thority in early American decisions to avoid granting conclusive
effect to the judgments of sister states, the full faith and credit
clause of the Constitution notwithstanding.*

Although a new action on the judgment of a sister state within
the United States must be brought to enforce the judgment in a
local court, the law surrounding the recognition and enforcement
of sister state money judgments is now well settled. Article 1V,
Section 1of the United States Constitution provides :

Full Faith and Credit shall be given in each State to the public Acts,

records, and Judicial Proceedings of every other State. And the Congress

may by general laws prescribe the Manner in which such Acts, Records,
and Proceedings shall be proved, and the effect thereof.

Congress has extended the full faith and credit clause to states
and territories respectively.”" Judicially, the problem of what
effect a state should grant to the judgments of sister states has
also been laid to rest.”® It has been suggested that Congress has
the power, under the full faith and credit clause, to provide for
the direct enforcement of judgments of sister states.'* There has
been no such legislation, however, and the common law rule of
bringing an action in the second state on the judgment rendered
in the first still prevails.2

The full faith and credit clause, however, does not extend to
the judgments of foreign countries.
No such right, privilege, or immunity, however, is conferred by the Con-

stitution or by any statute of the United States in respect to the judg-
ments of foreign states or nations. .. .2

The law concerning the efficacy of foreign judgments in the
the United States has developed by judicial decision. The ab-
sence of federal treaty and statute provisions on the subjects have
permitted the various states to take different approaches in deter-
mining the effect of foreign judgments. The law is still develop-
ing along these lines.

16 Hitchcock v. Aicken, 1 Cai. R. 460 (N.Y. Sup. Ct. 1803); Bartlet .
Knight, 1 Mass. 401 (1805).

1728 U.S.C. § 1738 (1958).

¢ Mills v. Duryee, 11 U.S. (7 Cranch) 481 (1813).

19 Cook, The Powers of Congress Under the Full Faith and Credit Clause,
28 Yale L. J. 430 (1919).

20 Yntema, The Enforcement of Foreign Money Judgments in Anglo-
American Law, 33 Mich. L. Rev. 1129 (1935).

21 Aetna Life Insurance Co. v. Tremblay, 223 U.S. 185, 190 (1912).
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111 AMERICAN LAW OF FOREIGN JUDGMENTS

A. THE CONFLICTING VIEWS

The law of foreign judgments in the United States is split be-
tween those authorities embracing the Supreme Court doctrine
of reciprocity and those adhering to the rule of conclusive effect.
Although the trend is toward conclusive effect for valid foreign
money judgments, the doctrine of reciprocity is still of sufficient
vitality to cloud the expectations of the foreign judgment holder
in those cases where it is necessary for him to bring an action in
a court in the United Statesto enforce his judgment.

United States courts applying the reciprocity doctrine afford
the in personam judgments of a foreign jurisdiction exactly the
same effect that is afforded American judgments in the courts of
that foreign jurisdiction. If the court in which the action to en-
force the judgment is brought follows the doctrine of reciprocity,
retrial of the issues is permissible notwithstanding a showing of
jurisdiction over the person and subject matter and without the
necessity of the defendant averring fraud or any other defense
to the original action.

Thus, the Parisian merchant suing in a court in the United
States to enforce his French judgment against an American
judgment debtor will be forced to relitigate the entire case since
French courts permit a trial de novo of United States judgments.
On the other hand, since British courts give conclusive effect to
United States money judgments, domestic courts practicing re-
ciprocity give conclusive effect to valid British money judgments.
Since in particular cases, the merit and validity of the French
judgment might far outweigh the relative merit of the British
judgment, the rule of reciprocity may well be a doctrine of re-
prisal inuring to the obvious injustice of the individual judgment
holder.

On the other hand, those courts following the rule of conclusive
effect do not base the conclusiveness of foreign judgments on the
nationality of the court rendering the judgment. Instead, valid
money judgments of foreign countries are treated as conclusive
and final, subject only to the recognized defenses which are avail-
able against the judgments of the courts of sister states.

B. RECIPROCITY JURISDICTIONS
In 1895the Supreme Court established the reciprocity doctrine
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in the United States in the companion cases of Hilton v. Guyot?
and Ritchie v. McMullen.?® In Hilton, a French judgment credi-
tor sued in a federal court to enforce a French money judgment
against an American judgment debtor. Defendant contended that
the trial court should examine the merits of the case since a
French court would retry the issues before granting enforcement
of a United States judgment. The trial court refused to examine
the merits of the case and gave conclusive effect to the French
judgment. In a five to four decision, the Court held that since
France did not extend conclusive effect to the judgments of United
States courts, such effect would be refused the judgments of
French courts. The Court said:

The reasonable, if not the necessary conclusion appears to us to be that

judgments rendered in France, or in any other foreign country by the

laws of which our own judgments are reviewable upon the merits, are

not entitled to full faith and conclusive effect when sued upon in this

country, but are prima facie evidence only of the plaintiff's claim.?-

In expounding the reciprocity doctrine, the Court also said:

In holding such a judgment, for want of reciprocity, not to be conclusive
evidence of the merits of the claim, we do not proceed upon any theory of
retaliation upon one person by reason of injustice done to another; but
upon the broad ground that international law is founded upon mutuality
and reciprocity, and that by the principles of international law recog-
nized in most civilized nations, and by the comity of our own country,
which it is our judicial duty to know and to declare, the judgment is not
entitled to be considered conclusive.z’

In the dissent, Chief Justice Fuller felt it improper to deviate
from the general rule on the sole ground that the French courts
refused to grant conclusive effect to United States judgments.
He said:

The application of the doctrine of res judicata does not rest in discretion;
and it is for the government, and not for its courts, to adopt the principle
of retorsion, if deemed under any circumstances desirable or necessary.2¢

This statement highlights the major legal objection to the re-
ciprocity doctrine. In a system of government based on the sepa-
ration of executive, legislative and judicial powers, it is anoma-
lous for the courts to disregard well established rules of law in
favor of founding a decision on a political expedient.

22159 U.S.113 (1895). The elaborate dicta of this case is an exhaustive
study of the law of several of the European countries on the enforcement of
foreign judgments and a statement of several basic rules still prevailing in
the United States.

23 159 U.S. 235 (1895).

2+ 159 U.S. at 227.

25 |d. at 228.

26 |d. at 234.
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In Ritchie v. McMullen,* the Court held that a Canadian judg-
ment should have been given conclusive effect in the lower court,
on the basis that English law prevailed in Canada, and English
law afforded conclusive effect to United States judgments. The
reciprocity doctrine announced in the Hilton and Ritchie cases is
the only Supreme Court pronouncement on the efficacy of foreign
judgments.2®

In those state jurisdictions where the question has been con-
sidered, eleven states do not grant conclusive effect to foreign
judgments. These jurisdictions are composed of those states ad-
hering to the reciprocity doctrine of the Hilton case and those
states embracing a principle of unlimited judicial review of for-
eign judgments.

In Traders Trust Co. v. Davidson,? Minnestota considered the
efficacy of foreign judgments and adopted the reciprocity doc-
trine by declaring:

Effect is given to foreign judgments as a matter of comity and reciprocity,
and it has become the rule to give no other or greater effect to the judg-
ment of a foreign court than the country or state whose court rendered
it gives to a like judgment of our courts.3°

The reciprocity doctrine has also been adopted by Florida*
and Texas.®?

Maryland applies the reciprocity rule by virtue of Northern
Aluminum Co. v. Law,** wherein it was held:

That is, we give full faith and credit to judgments of foreign countries
when a like recognition is given by the courts of such countries to the
judgments of our courts.s+

Prior to the admission of Alaska into the Union, a federal
district court sitting in the territory gave conclusive effect to a
Candian judgment on the basis of reciprocity, declaring, on the
same basis, that a French judgment would not be accorded such
effect.?s Since the issue has not been reviewed subsequent to

27 Note 23 supra.

28 The rule of reciprocity is restricted to the case in which a foreigner
recovers in his court and seeks to enforce the judgment against an American
in a court in the United States. A judgment between two citizens of the same
country is treated as conclusive everywhere and one invoking the jurisdiction
of a foreign court is bound by its judgment. A citizen’s judgment against a
foreigner in the foreigner’s court is also treated as conclusive.

28 146 Minn. 224,178 N.W. 735 (1920).

30 |d. at 227, 178 N.W. at 736.

81 Ogden v. Ogden, 159 Fla. 604, 33 So.2d 870 (1948).

82 Banco Minero v. Ross, 106 Tex. 522, 138 S.W. 224 (1911).

33 157 Md. 641, 147 Atl. 715 (1929).

sald. at 646, 147 Atl. at 717.

35 Alaska Commercial Co. v. Debney, 144 Fed. 1 (9th Cir. 1906).
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Alaskan statehood, the decision is still precedent in that juris-
diction.

In Levicky v. Levicky,* it was indicated that New Jersey would
give conclusive effect to foreign judgments. The case, however,
involved a foreign decree regarding status. Although the lan-
guage of the case was broad enough to include foreign money
judgments, citation of the Hilton case as precedent by the court
is sufficient to indicate reciprocity to be the rule for money judg-
ments of foreign countries in New Jersey in spite of the distinc-
tion not having been drawn.

In Wyoming, dictum in UnionSecurities Co. v. Adams®™ alluded
to the judgments of foreign countries and declared the reciproc-
ity doctrine to be the rule in that state. The same situation pre-
vails in Ohio,* where the court, although determining the effect
of a foreign adoption decree, cited the reciprocity rule enunciated
in the Hilton case to be applicable to in personam judgments.

In Tremblay ». Aetna Life Ins. Co.,* the court announced that
the doctrine of unlimited judicial review was the rule in Maine.

Oregon* and Montana"" have not judicially determined the ef-
fect of foreign judgments in their courts. Statutes in both states,
however, declare foreign judgments to be presumptive evidence
of a right as between parties. The employment of the presump-
tive evidence terminology in the statutes as distinguished from
that of conclusive evidence indicates a legislative intent to estab-
lish the doctrine of unlimited judicial review.

No reported case has been found where a foreign judgment
was reduced to a domestic judgment in a state following the doc-
trine of conclusive effect and then that domestic judgment sued
upon in a reciprocity state for enforcement. The full faith and
credit clause of the Constitution and Congressional mandate**
for full recognition and enforcement of sister state judgments
would seemingly require, however, that the domestic judgment
be treated as conclusive.

C. CONCLUSIVE'EFFECT JURISDICTIONS

Professor Goodrich theorizes that since torts and contracts
founded on foreign operative facts are entertained in domestic

35 49 N.J. Super. 562, 140 A.2d 534 (Super. Ct. Ch. 1958).

37 33 Wyo. 45, 236 Pac. 513 (1925).

32 In re Vanderborght, 57 Ohio L. Abs. 143, 91 N.E.2d 47 (Ct. C.P. 1950).
39 97 Me. 547, 55 Atl. 509 (1903).

40 Ore, Rev. Stat. § 43.190 (1959).

41 Mont. Rev. Codes § 93-1001-27 (1947).

4228 U.S.C. § 1738 (1958).

10 AGO 6966B



ENFORCEMENT OF FOREIGN JUDGMENTS

suits, a fortiori, there should be full recognition of the foreign
judgment in which the rights and obligations of the parties have
been definitely settled in a manner easily capable of proof through
court records.** Another persuasive theory advanced in support
of giving conclusive effect to valid foreign money judgments is
that such judgments are the formal pronouncements of foreign
sovereigns which demand recognition and enforcement under
principles of international law.#

Those jurisdictions granting conclusive effect to foreign money
judgments either expressly reject the reciprocity doctrine or else
ignore it. The effect to be given a foreign judgment is an evi-
dentiary matter and the states are not bound by the rules of
evidence in use in the federal judiciary system. Since the Hilton
case came to the Supreme Court from a lower federal court, the
binding effect of the decision applies only to federal courts.

Among the states granting conclusive effect to valid foreign
money judgments, New York's position has become most note-
worthy. In 1893, two years in advance of the Hilton decision,
New York announced its basic rule in Dunstan ». Higgins.*®> An
Englishman had recovered a money judgment against an Ameri-
can in an English court. The English judgment creditor sued in
a New York court to enforce his judgment and was met with an
attempt to examine the merits of the case. On appeal it was held:

It is the settled law of this state that a foreign judgment is conclusive

upon the merits. It can be impeached only by proof that the court which

rendered it had not jurisdiction of the subject matter of the action, or of
the person of the defendant, or that it was procured by means of fraud.+

The effect of Hilton v. Guyot on this position was considered
in New York in 1926. In Johnston v. Compagnie Generale Trans-
atlantique,*” Judge Pound pointed out that the rule in New York
was as follows:

Where a party is sued in a foreign country, upon a contract made there,
he is subject to the procedure of the court in which the action is pending,
and must resort to it for the purpose of his defense, if he has any, and
any error committed must be reviewed or corrected in the usual way.+8

In discussing the effect of the Hilton case it was declared :

To what extent is this court bound by Hilton v. Guyot? It is argued with
some force that questions of international relations and the comity of

43 Goodrich, op. eit. supra note 4, at 603-04.

44 Yntema, supra note 20, at 1131.

45 138 N.Y. 70, 33 N.E. 729 (1893).

46 Id, at 71, 33 N.E. at 730.

47242 N.Y. 381, 152 N.E. 121 (1926).

48 Id. at 385, 152 N.E. at 122 (quoting Dunstan v. Higgins, 138 N.Y. 70,
33 N.E. 729 (1893)).
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nations are to be determined by the Supreme Court of the United States;
that there is no such thing as comity of nations between the state of New
York and the republic of France; and that the decision in Hilton v. Guyot
is controlling as a statement of the law. But the question is one of private
rather than public international law, of private right rather than public
relations, and our courts will recognize private rights acquired under
foreign laws and the sufficiency of the evidence establishing such rights.
A right acquired under a foreign judgment may be established in this
state without reference to the rules of evidence laid down by the courts
of the United States. +°
In Coulborn v. Joseph,” Georgia also rejected the reciprocity
doctrine in granting conclusive effect to an English judgment.
The court said :

The issue having been submitted and adjudicated in an apparently
regular manner by a court of competent jurisdiction of a foreign country
whose laws and judicial system are not only not inconsistent with, but in
harmony with those fundamental concepts of justice under the law to
which we are accustomed, the judgments there rendered will be by the
courts of this state held to be conclusive, and rights thereunder accruing
will be enforced by the courts of this state.”

Connecticut has not expressly rejected the doctrine of reci-
procity, but the only case law on foreign judgments in that juris-
diction gave conclusive effect to an English judgment.>* In view
of the strong position advanced for granting conclusive effect to
all valid foreign judgments, however, it is believed that judg-
ments of countries not granting conclusive effect to United States
judgments would not be subjected to the retorsion effect of the
reciprocity doctrine.

In MacDonald v. Grand Trunk R.R. Co.,* the New Hampshire
court dealt with a foreign judgment asserted in bar of a subse-
quent action on the same issues and cause, rather than one in
which enforcement was being sought. The language of the court
was sufficiently broad to conclude, however, that New Hampshire
would give conclusive effect to valid foreign judgments.

The same situation occurred in Louisana, when the court in
The Succession of Fitzgeralds* said:

It is the settled jurisprudence of this court that matters once determined
by a court of competent jurisdiction, if the judgment has become final,
can never again be called into question by the parties or their privies.’s

491d. at 386, 152 N.E. at 123.

50 195 Ga. 723, 25 S.E.2d 576 (1943).

5t |d. at 733, 25 S.E.2d at 581.

52 Fisher v. Fielding, 67 Conn. 91, 34 Atl. 714 (1895).
s3 71 N.H. 448, 52 Atl. 982 (1920).

5+ 192 La. 726, 189 So. 116 (1939).

ss 1d. at 731, 189 So. at 117.
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As in New Hampshire, it is concluded that the Louisiana
court's position places it among the states that grant conclusive
effect to valid foreign money judgments.

The courts of California are required by statute to grant con-
clusive effect to valid foreign money judgments.’® Judicial inter-
pretation of this statute led the court in 164 East Seventy-Second
Street Corp. v. Ismay®* to conclude:

The courts are required by Section 1915 of the Code of Civil Procedure

to give a final judgment of a foreign country the same effect as a final
judgment rendered in this state.’s

Deleware refused to apply the doctrine of collateral estoppel®®
to an issue decided by a Dutch court, but held that conclusive
effect would otherwise be given to valid foreign judgments in
that state.s°

In Colorado, dicta in Bonfils v. Gillespie®* indicated that the
modern trend in this country was toward giving conclusive effect
to in personam judgments rendered by the courts of foreign
countries.*?

In Missouri, the only reported case dealing with the efficacy of
a foreign judgment is Grey v. Independent Order of Foresters.s:
Dictum indicates that, in the absence of such defenses as fraud
or lack of jurisdiction, conclusive effect will be given to valid
judgments of foreign countries in that state.

Truscon Steel Co. of Canada Ltd. v. Bieglertt has been cited as
authority for the proposition that Illinois gives conclusive effect
to the valid judgments of foreign countries.”> There is case con-
flict, however, as to the prevailing rule in that state. In the
Truscon case the court held that the same force and effect would
be given to valid judgments of foreign countries that would be

56 “A final judgment of any other tribunal of a foreign country having
jurisdiction, according to the law of such country, to pronounce the judgment
shall have the same effect as in the country where rendered, and also the same
effect as final judgments rendered in this state.” Cal. Civ. Proc. Code § 1915
(1915).

57 65 Cal. App.2d 574, 151 P.2d 29 (Dist. Ct. App. 1944).

58 Id. at 576, 151 P.2d at 30.

59 A former judgment is binding on all issues decided even though such
issues arise in a subsequent suit on a different cause of action.

60 Bata v. Bata, 163 A.2d 493 (Del. 1960), cert. denied, 366 U.S. 964
(1961).

61 25 Colo. App. 496, 139 Pac. 1054 (1914).

62 This case has been cited by one federal court as stating the rule in
Colorado to be one of conclusive effect. Gull v. Constam, 105 F.Supp. 107
(D. Colo. 1952).

63 196 S.W. 779 (Mo. App. 1917).

¢+ 306 I11. App. 180, 28 N.E.2d 623 (1940).

65 38 Cornell L.Q. 423, 428 n.30 (1953).
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given to the judgments of sister states. The court stated by way
of dicta in a later case that in the absence of treaty or statute,
no greater effect would be given to the judgments of foreign
countries than that effect given to our judgments by their courts.ss
It is believed that this apparent conflict between the rule of con-
clusive effect and the reciprocity doctrine can be resolved how-
ever,” and that the Truscon case still represents the true state
of the law on the enforcement of foreign money judgments in
Ilinois.

D. FEDERAL COURTS AND THE ERIE DOCTRINE

Some of the decisions which have evolved in the federal courts
illustrate the difficulty encountered in applying the reciprocity
doctrine to the enforcement of foreign judgments. The majority
in the companion cases of Strauss v. Conried®s and Gioe V. West-
ervelt®® found reciprocity to exist in the Austrian and Italian
courts from which the respective judgments in issue emanated.
Observing the fact that there had been no fraud or lack of juris-
diction in the procurement of the Italian judgment, the court
stated :

Truly, the judgment in this case is fearfully and wonderfully made, and,

so far as one can make out from the documents, rankly unjust. Neverthe-

less, under authorities controlling upon this court, there seems to be
nothing to do save to accept it as finality . .. and it appears that under

Italian law similar judgments of the courts of this country are not review-

able upon the merits when sued on in Italy, but are given full credit
and conclusive effect.

Whether or not the judgment was so rankly unjust as to shock
the conscience and preclude its enforcement on grounds of being
contrary to natural justice in the due process sense is not evident
from the opinion. It is a shining example, however, of the posi-
tive application of the reciprocity doctrine blinding a court to
other available judicial means of disposing of a foreign judgment
case in an equitable manner.

In re Aktiebolaget Kreuger and Toll't is exemplary of the
difficulty encountered in practical attempts to determine if re-
ciprocity with a particular foreign nation exists. After conclud-

66 Clubb v. Clubb, 402 IIl. 390, 84 N.E.2d 368 (1949).

67 The Clubb case involved contempt proceedings for the non-payment of
alimony adjudged in a foreign divorce decree. The quasi-criminal nature of
the case was sufficient basis for rejecting its enforcement instead of relying
on the reciprocity doctrine.

65121 Fed. 199 (S.D.N.Y. 1902).

89 116 Fed. 1017 (S.D.N.Y. 1902).

7o |d. at 1017-18.

7120 F.Supp. 964 (S.D.N.Y. 1937).
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ing that an original Swedish hearing had been a full and fair
one, the court conjectured that the judgment should not be ex-
amined on the merits because a Swedish appellate court would
probably treat a United States judgment as conclusive.

Prior to 1938, federal courts were free to apply what was con-
sidered a federal common law,™ without regard to the laws of
the particular state in which they sat. Further, federal courts
were bound to follow the rule of reciprocity in Hilton without
regard to the treatment afforded foreign money judgments by
the courts of the states.™

In 1938, however, in Erie R.R. Co. v. Tompkins,™ the Supreme
Court held :

Except in matters governed by the Federal Constitution or by Acts of

Congress, the law to be applied in any case is the law of the State. And

whether the law of the State shall be declared by its Legislature in a

statute or by its highest court in a decision is not a matter of federal

concern. There is no federal common law.s

Strengthening the Erie doctrine in its application to the law
of foreign judgments is the extension of the rule to the field of
conflicts of law.® Although these decisions would seem to bind
federal courts to give the same effect to foreign judgments as
are given to them by the courts of the states in which they sit,
the law is not settled in this regard. No decisions have been ren-
dered to either affirm or deny the application of the Erie doctrine
to the law on the enforcement of foreign judgments.™*

Although some legal commentators conclude that fededal courts
are not obliged either to apply or reject reciprocity in accordance
with state rules,™ caution must be exercised in accepting this
view as a settled proposition of law. The Supreme Court treated
the question of the efficacy of foreign judgments as an evidentiary
one, as have the several state courts which have expressly re-
jected the Hilton rule. If the problem is an evidentiary one, not

72 Swift v. Tyson, 41 U.S. (16 Pet.) 1 (1842).

8 Kessler v. Armstrong Cork Co., 158 Fed. 744 (2d Cir. 1907).

7+ 304 U.S. 64 (1938).

75 1d. at 78.

"¢ “We are of the opinion that the prohibition declared in Erie Railway
Company v. Tompkins, against such independent determinations by the federal
courts, extends to the field of conflicts of laws.” Klaxon Co. v. Stentor Electric
Manufacturing Co., 313 U.S.487, at 496 (1941).

77 Although one federal court was presented with the opportunity to rule
on this question, it evaded the issue and decided the case on other grounds.
Gull v. Constam, supra note 62.

78 "'Since Erie R. R. v. Tompkins, the decision of the Supreme Court (Hilton
V. Guyot) has lost most if not all of its value as a precedent even for the
lower federal courts. ...” Nadelmann, supra note 8, at 241.
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involving a constitutional question, the argument can be made

that reciprocity is a procedural matter to which the Erie and
Klaxon cases do not extend.

The conflict created by the Erie doctrine is of no consequence
to federal courts sitting in states which have adopted the Hilton
rule of reciprocity nor in those states where no legislative or
judicial rule on the effect of foreign judgments has been formu-
lated. It is a matter of primary concern, however, to the federal
court convening in a state where conclusive effect for foreign judg-
ments is the rule. Forum shopping in these jurisdictions is the
natural consequence if a conflict between federal and state courts
within the same state is permitted to continue. The need for
uniformity, at least within a particular state, is well illustrated
by the divergence of treatment a foreign judgment creditor could
receive in such a state. If the necessary jurisdictional amount
existed, the judgment debtor could remove the suit for enforce-
ment from a state court where conclusive effect to foreign judg-
ments is given, to the federal court, and under the reciprocity
rule be permitted to relitigate the issues.

E. DEFENSES TO FOREIGN JUDGMENTS

The defenses which are available to the enforcement of foreign
judgments are well established. Moreover, they represent suffici-
ent guarantees of fairness to the citizen judgment debtor. As in
the cases where they are called upon to enforce the judgments of
sister states, the courts are capable of insuring that foreign judg-
ments are basically just and have been rendered in accordance
with our ideas of judicial impartiality.

To be considered judicial actions, foreign proceedings neces-
sarily have to allow the defendant notice and a fair opportunity
to be heard before an impartial tribunal which has jurisdiction
to hear the cause.”. Since the jurisdiction of a foreign court is
universally tested according to the conceptions of the court called
upon to enforce the judgment,A"United States courts can satisfy
themselves as to the existence of this requirement according to
their own judicial precedents. The presumption that a court of
first instance had jurisdiction over the person and subject matter
is always open to attack.s* A foreign judgment is enforced be-
cause it is a legal obligation. Obviously, if there was no juris-

70 Goodrich, op. ¢it. supra note 4, § 205.
g0 Boivin v. Talcott, 102 F.Supp. 979 (N.D. Ohio 1951)
81 Goodrich, op cit. supra note 4,§ 209.
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diction in the original tribunal, there can be no legal obligation
to enforce.®?

A judgment can always be impeached for fraud.>* Although,
as between sister states, the rules of the court rendering the
judgment determine the issue of fraud, the rule in most American
courts as to foreign judgments is more restrictive and thus of
greater protection to the citizen judgment debtor. The local rule
for determining fraud prevails unless it is more limited than the
rule of the foreign court which rendered the judgment.’* This
principle applies to extrinsic fraud but not to intrinsic fraud. If
the foreign court has adjudicated the issue of fraud, it is con-
clusive, be it extrinsic or intrinsic.®s

Defenses available to the actions brought to enforce foreign
judgments also include the denial of enforcement on grounds that
local or national public policy would be offended thereby, or that
the first judgment is contrary to the idea of natural justice. To
offend public policy, the nature of the original proceedings must
be repugnant, mere differences in court methods being insuffici-
ent to support the allegation; or else the nature of the claim
itself upon which judgment was rendered would have to be
established.®¢

Payment of the judgment obligation by the defendant dis-
charges the obligation,*” and the plaintiff is universally precluded
from attempting recovery in a subsequent action elsewhere when
the other party has already successfully defended the cause.*

IV. FOREIGN LAW OF FOREIGN JUDGMENTS

A. GENERAL
In those domestic jurisdictions where the reciprocity doctrine
is still of vitality, it is necessary to determine the efficacy of

82 Mere irregularities, however, in the rendition of the original judgment do
not constitute a lack of jurisdiction. Ibid.

83 |d. § 210.

8¢ Reese, The Status in This Country of Judgments Rendered Abroad, 50
Colung. dL. Rev. 783, at 794 (1950).

85 |bid.

86 Although the due process clauses of the 14th and 15th Amendments have
no applicability to foreign judiciaries, the theory has been advanced that a
domestic court action to enforce a foreign judgment which shocks the sense
of natural justice would in actuality be a state action, and thus unconstitu-
tional. Goodrich, op. eit. supra note 4, § 211; see Shelley v. Kraemer, 334
U.S. 1(1948).

87 Restatement, Conflict of Laws § 442 (1934). See Matter of James,
248 N.Y. 1,161 N.E. 201 (1928), for the problem raised by the fluctuation
of currency rates subsequent to an original action in a foreign court, but
prior to the action for enforcement of the judgment, in a domestic court.

88 Goodrich, op. cit. supra note 4, § 217.
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United States judgments in a specific foreign country in order
to ascertain the conclusiveness of judgments of that country in
the local courts. The effect given to foreign judgments in other
countries is almost as varied as the number of independent na-
tional jurisdictions which exist. A broad categorization of for-
eign countries in this field of the law permits most of them, how-
ever, to be divided into three groups. They are: (1) those grant-
ing conclusive effect subject to local defenses; (2) those granting
reciprocal effect based on governmental determinations of re-
ciprocity with specific foreign countries; and (3) those granting
reciprocal effect based on judicial determinations of reciprocity
with specific foreign countries. All courts are governed, of course,
by whatever treaty arrangements their governments may have
concluded with other nations. In any event, reciprocity does
require a specific determination of the state of law in a country
whose judgment is sought to be enforced. This task is, in many
cases, a most difficult one.

B. GREAT BRITAIN

Great Britain® has not only abandoned the rule of Walker v.
Witter,* but has become the most progressive judiciary in the
world in its treatment of foreign money judgments. Twenty-five
years prior to the adoption of the reciprocity doctrine by the
Supreme Court in Hilton ». Guyot, Great Britain decided in
Godard v. Gray® to grant conclusive effect to valid foreign money
judgments. In that case, an action was brought in England to
enforce a French judgment. The judgment debtor maintained
that in rendering the judgment, the French court had been mis-
taken as to the proper interpretation of English law and, there-
fore, execution of the judgment should not be granted. It was
held that foreign judgments could not be examined upon the
merits due to a mistake of either law or fact. The court theorized
that when a court of competent jurisdiction has adjudicated a
claim, a legal obligation of debt arises on which an action for
enforcement can be maintained. This principle has been followed
consistently in English case law and has led to English judgments
receiving preferential treatment throughout the world.

In 1920, the English doctrine of conclusive effect was legisla-
tively enacted for the benefit of the members of the British Com-

82 See generally, Borm-Reid, Recognition and Enforcement of Foreign
Judgments, 3 Int’l & Comp. L.Q. 49 (1954).

90 99 Eng. Rep. 1 (K.B. 1778). See text accompanying note 15 supra.

91 [1870] 6 Q.B. 139.
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monwealth,®? and, in 1933, the legislation was extended to in-
clude foreign countries.®

Treaty agreements with France, Belgium and the Federal Re-
public of Germany have resolved most of Great Britain’s prob-
lems with those major powers which follow the reciprocity doc-
trine in the enforcement of foreign judgments.®* As a matter of
fact, a convention with Germany, signed at Bonn on July 14,
1960, but not yet ratified, is comprehensive enough to include
judgments arising out of criminal actions, in which civil dam-
ages resulting from the criminal act are litigated concurrently
in the German courts.*

C. CANADA

The federated structure of Canada is such that the judicial
autonomy of the various provinces has led to a situation some-
what analogous to the United States law of foreign judgments.
Difficulties raised by the dissimilarity of treatment of foreign
judgments is compounded by the fact that Canadian provincial
courts have not in the past felt obliged to give conclusive effect
to the judgments of a sister province.”® A Uniform Foreign Judg-
ments Act for the enforcement of sister province judgments has
been submitted, however, and has already been adopted by Sas-
katchewan and New Brunswick.®

In determining the reciprocal effect of United States judgments
in a Canadian court, it is necessary to examine the law of the
particular province concerned. Ontario®® grants conclusive effect
to valid foreign money judgments, while Quebec,® in keeping
with the French influence of the Code Michaud, permits the
judgment debtor to reargue the merits of the case if he so desires.

92 “A money judgment recovered in one jurisdiction may, upon application
of the holder, be registered in the courts of another, after which registration
it shall have the same effect as a judgment originally rendered by the latter
court.” Administration of Justice Act, 1920, 10 & 11 Geo. 5, c. 81.

93 The British Foreign Judgments (Reciprocal Enforcement) Act of 1933,
23 Geo. 5, c. 13.

94 Cohn, Reciprocal Enforcement of Judgments With Western Germany,
230 L.T. 375 (1960).

3 The treaty provides for: “ . .judgments given in any criminal proceed-
ings for the payment of a sum of money in respect of compensation or
damages to an injured party.” Id. at 376.

96 See generally, Nadelmann, Enforcement of Foreign Judgments in
Canada, 38 Can. B. Rev. 68 (1960).

o7 1d. at 68-9.

98 Nadelmann, supra note 8, at 246.

99 Ibid.
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Prince Edward Island®® permits only its domiciliary residents
to contest the merits of a foreign judgment. Manitoba,* like
Quebec, permits the defendant in an action on a foreign judg-
ment to plead the merits of the case. The law in Canada has not
followed the English precedent in granting either conclusiveness
or uniformity of treatment to foreign judgments.

D. FRANCE

Historically, France has followed the doctrine of revision aw
fond*? in dealing with the enforcement of foreign money judg-
ments. This doctrine is the basis for the chaotic principle of re-
ciprocity. Although the doctrine of revision ax fond prevails in
France, its validity is being questioned increasingly by French
jurists and legal commentators. In Charr v. Hasim Ulusahim,**?
the theory of unlimited judicial review was termed archaic by a
court which gave conclusive effect to a Turkish judgment. The
opinion noted the opposition of French legal commentators to
the doctrine of revision au fond and the absence of any current
code provision either permitting or imposing the doctrine. It
was further noted that unlimited judicial review reduces the
value of foreign judgments, forces a judgment creditor to bear
the risk of a new law suit in contravention of the requirements
of international cooperation, and is based on theories which were
in effect at a time when knowledge of other legal systems was
vague and uncertain. In addition, it was observed that French
law has fully developed jurisdictional and other requirements to
a point where the need for unlimited judicial review has ceased
to exist.

It is also noteworthy, as an indication of the trend in France,
that the French Committee on Private International Law unani-
mously rejected a proposal in the Draft Law on Private Inter-
national Law, at a Paris meeting in May, 1955, which would have
codified the doctrine of revision au fond and added the reciproc-
ity doctrine as a code provision of French law.'*¢ Although judi-
cial precedents of a long historical standing are not so easily
uprooted from the law, the trend in France is toward more con-
clusive effect for foreign money judgments.

100 |d, at 247.

101 |hid.

102 This doctrine permits complete judicial review of both law and facts of
a case which has been adjudicated in a court of a foreign country.

108 Cited in Nadelmann, Recognition of Foreign Money Judgments in
France, 5 Am. J. Comp. L. 248 (1956).

104 1d. at 249.
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E. OTHER COUNTRIES

Italy is most progressive in its treatment of foreign money
judgments, granting conclusive effect except for default judg-
ments or those to which a defense is available under Italian law,
such as lack of jurisdiction or fraud.’*®* The default exception is
not present, however, in treaty agreements between Italy and
other nations on the mutual enforcement of judgments.

In Switzerland, the various Cantons are permitted to construct
their own rules concerning the enforcement of foreign judgments.
Most Swiss courts require reciprocity of treatment of Swiss judg-
ments, however, as a prerequisite to granting conclusive effect to
foreign judgments. Those courts adhering to the doctrine are
permitted to make their own determinations of the existence of
reciprocal treatment in particular foreign countries, excepting
those instances where a treaty on the enforcement of judgments
has been concluded with another power. ¢

The courts of the Federal Republic of Germany also adhere to
the reciprocity doctrine, determining for themselves in which in-
stances their judgments are accorded conclusive effect by foreign
courts. The government has compiled a list, however, of those
nations granting conclusive effect to German judgments. The
United States does not appear on the list.1*

Other nations following the reciprocity doctrine under a sys-
tem of judicial determination are Japan,*® Lebanon,® and
Monaco.1

In Austria’* and Denmark,'? the government advises the
courts whether or not reciprocity exists with a particular coun-
try, and the courts are bound by this determination.

Spain,'* Egypt,''* and some South American countries!'®* have
code provisions to the effect that foreign judgments are to be
given the same effect that their judgments are given in the parti-
cular foreign countries involved. Mexico'¢ provides for "inter-

105 Nadelmann, supra note 8, at 246.
108 |d, at 244.
107 |d, at 253.
108 |d, at 249.
109 |bid.

110 Zhid.

1 |d, at 249.
110 |bid.

113 |d, at 250.
114 | bid.

115 |hid.

115 |hid.
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national reciprocity,” but the meaning of the term is vague and
has not been conclusively defined.

In Greece'’” and Portugal,”* only those foreign judgments
rendered against foreign nationals are treated as conclusive on
the merits.

Belgium'® and the Netherlands'®® both have code provisions
governing the effect of foreign judgments; the former requiring
judicial review on the merits of foreign judgments, and the lat-
ter requiring relitigation in Dutch courts of matters decided in
foreign courts and sought to be enforced in Holland.

Norway and Sweden have treaties for the reciprocal enforce-
ment of the judgments of each other, but generally deny conclu-
sive effect to other foreign judgments.’2!

Israel is said to recognize and enforce foreign judgments in
accordance with common law principles if the judgments meet
the international tests of jurisdiction,'22 but there are no accom-
panying definitions of “common law” principles or “international
tests” of jurisdiction.

Within the Eastern bloc of nations, judgments of any court of
a Communist country can, as a matter of routine, be enforced in
any other Communist country. Soviet Russia was classified prior
to World War II as a nation which gave no effect to foreign
judgments in the absence of treaty arrangements to the con-
trary.’> Her growing role as an economic power has led to a
relaxation of the rule, however, in the arbitration of trade dis-
putes.’**

V. FOREIGN JUDGMENTS AGAINST MILITARY
PERSONNEL

In the vast majority of the foreign countries in which United
States military personnel are stationed, they are amenable to
civil suit in the courts of the host countries. Foreign money
judgments rendered in civil suits against them are of concern to

17 |d. at 244-45.

112 1d. at 245.

110 1d. at 244.

120 |bid.

121 |d. at 245-46.

122 | evontin, Foreign Judgments and Foreign Status in Israel, 3 Am. J.
Comp. L. 199 (1954).

123 Wigmore, The Execution of Foreign Judgments: A Study in the Inter-
national Assimilation of Private Law, 21 Ill. L. Rev. 1, at 11 (1926).

12+ See generally, Pisar, The Communist System of Foreign Trade Ad-
judication, 72 Harv. L. Rev. 1409 (1959).
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the entire military establishment due to the impact which un-
satisfied money judgments have on our relationships with a
foreign country and its citizens. The immediate contact of the
military lawyer with this problem occurs in two ways. First, he
is called upon to advise the individual judgment debtor as to the
validity and efficacy of the foreign judgment rendered against
him. Secondly, he must furnish guidance to the commander for
the proper disposition of cases in which it is alleged that service
members are dishonorably evading the satisfaction of valid for-
eign money judgments. The responsibility of the military lawyer
does not end, however, in furnishing this advice and guidance.
His ultimate responsibility in this field lies in seeking a solution
to the problems which beset the armed forces, of both a judicial
and public relations nature, as a result of the unsatisfied judg-
ments rendered against military personnel in overseas commands.

Three categories of military judgement debtors must be indi-
vidually considered in any clear analysis of the enforcement pos-
sibilities against them. The first group is composed of those per-
sonnel who have sufficient assets within the foreign jurisdiction,
and time remaining on their overseas tours in the jurisdiction, to
permit enforcement of the judgment as a matter of fact. In this
case, enforcement of the judgment is accomplished by the local
authorities in accordance with local law, subject only to the pro-
hibitions against levying on military property or property neces-
sary to the serviceman in carrying out his military duties.

Another category is composed of those judgment debtors who
return to the United States and are discharged from the military
services without having satisfied the foreign judgments which
were rendered against them. Although of concern to the military
establishment, these cases can be resolved only through resort
to the civil courts of the United States by the judgment creditors
involved.

Of the greatest practical significance to the military services
are the judgment debtors who, remaining in the service, return
to the United States from foreign stations without having satis-
fied the judgments rendered against them. In advising these
judgment debtors, several determinations must be made. First,
the legal effect of the judgment must be tested, including the jur-
isdiction of the court rendering the judgment and the adequacy
of the notice to the service defendant. It must then be deter-
mined if any other legitimate defense to the judgment exists. If
no valid defense is apparent, the law of the state or federal forum
in which enforcement will be, or is likely to be, sought must be
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researched. If the forum adopts the reciprocity doctrine, it then
becomes necessary to ascertain the effect of United States judg-
ments in the courts of the country in which the judgment was
rendered.

Once the validity of the judgment has been determined the
position of the particular military service with regard to the non-
satisfaction of it must be explored. Necessary criteria for con-
sideration are the various service regulations, policies and aspects
of military law from which the courses for command action are
drawn.

It is well settled that the military services do not act as collec-
tion agencies, either in cases of simple debt satisfaction or the
enforcement of money judgments, foreign or demestic.:*> But,
if a particular case so warrants, the commander may take ad-
ministrative or disciplinary action against the recalcitrant serv-
ice member. In either alternative, the various service regulations
establish procedures for guidance.

The measures open to a commander against a member who
evinces a dishonorable failure to satisfy just debts include ad-
ministrative board action with a view to either reduction in grade
or elimination from the service,"?" disciplinary action under the
provisions of Article 15, Uniform Code of Military Justice, or
trial by court-martial under Article 134, Uniform Code of Mili-
tary Justice. The mere failure or neglect to satisfy a money
judgment, however, without more, is not legally sufficient to sup-
port a court-martial charge of service discrediting conduct
through dishonorable failure to pay debts.?*” There must be evi-
dence of willful evasion, bad faith or false promise establishing
dishonorable conduct on the part of the judgment debtor which
is service discrediting.*** The problem created by the fact that a
judgment has been rendered against a service member in a parti-
cular case is the evidentiary effect to be given to the judgment
by the services in determining the validity and merit of the under-
lying debt obligation.

Army regulations provide :

Commanding officers will not tolerate actions of irresponsibility, gross
carelessness, neglect, dishonesty, or evasiveness in the private indebted-
ness and financial obligations of their personnel. Normally, it is not diffi-
cult to distinguish between an honest denial of an obligation and a dis-
honest or irresponsible evasion thereof. A claim based upon a judgment,

125 JAGA 1961/4746 (July 27, 1961),

126 Dep’t of Defense Directive No. 1332.14 (Jan. 14, 1959).

121 CGCMS 20422, Alexander, 22 CMR 740 (1956).

128 United States v. Kirksey, 6 USCMA 556, 20 CMR 272 (1955).
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order, or decree of a court which appears valid on its face, should ordi-
narily be accepted by the commanding officer as prima facie evidence of
the financial obligation established thereby. Such a judgment, however,
may be rebutted by other evidence, such as a conflicting decree of another
civil court. If, after consideration of all factors, a commanding officer
believes that a member of his command has dishonorably failed to pay his
just debts, disciplinary action may be initiated (articles 133 and 134,
UCMJ and par. 213b, MCM, 1951).129

In applying these provisions to a specific factual situation, The
Judge Advocate General of the Army has held that the sole con-
cern of the Army is with the situation when service members
bring discredit upon the service through a failure to satisfy a
valid foreign judgment.’* Further, the determination of whether
or not the non-satisfaction of such a judgment is discrediting
must be made by the immediate commander.*

Non-satisfaction of a civil judgment cannot be dishonorable if
the underlying debt obligation is not a just one, nor can the judg-
ment be regarded as evidence of the merit of the debt if the
judgment is defective. Foreign money judgments are sufficiently
complex in a legal sense to require professional evaluation of
their validity.’*> In this regard, the Army encourages referral
of all cases involving decrees or orders of foreign courts to The
Judge Advocate General or the local staff judge advocate for
consideration.’®® It is reiterated, however, that the responsibility
of deciding what course of action to take, either administrative
or disciplinary, in a particular case lies with the commander.**+

The Air Force accepts court orders of municipal, state or fed-
eral courts of the United States as the legal determination of
controversies in cases involving private indebtedness.** The
regulations do not provide guidance, however, as to the effect of
judgments of foreign courts. The opinion has been stated, how-

128 Army Regs. No. 600-10, para. 95 (Dec. 19, 1958).

130 JAGA 1961/4476 (June 14, 1961).

131 |hid. Allaying any charge of command influence in the event the service
member affected is subsequently tried by court-martial might also be a reason
for not making service discrediting determinations in specific cases at depart-
mental level, although such an opinion has never been officially expressed.

182 Factors affecting the validity of a foreign judgment include: lack of
representation at the trial or failure to understand the proceedings, trial held
in absentia, recognition or enforcement of the particular judgment would be
contrary to public policy, the suit did not dispose of the controversy on the
merits, lack of jurisdiction over the person or the subject matter, and fraud
in the procurement of the foreign judgment either by the party in whose
favor it was rendered or by the court rendering it. JAGJ 1956/1775 (Feb. 10,
1956).

138 JAGA 1958/1511 (Jan. 27, 1958).

13+ JAGA 1961/4068 (May 1,1961).

185 Air Force Reg. No. 35-29, para. 3 (Sept. 5, 1955).
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ever, that foreign judgments should not be viewed as conclusive
in any controversy unless declared to be enforceable by a domestic
court.”® The same situation prevails in the Navy, The Judge
Advocate General of the Navy stating that foreign decrees and
judgments should not be given administrative effect until their
validity has been tested in a court in the United States.”:

The position of the Air Force and the Navy represents at least
a linguistic departure from the position of the Army, in that no
distinction is made by the Army between the effect to be given
the judgments of foreign and domestic courts. Since the Army
judgment debtor is permitted to rebut the merit and validity of a
foreign judgment, however, it is concluded that foreign money
judgments are not considered as conclusive evidence of debt obli-
gations by any of the military services.

VI. CONCLUSIONS AND RECOMMENDATIONS

A. CIVIL LAW

Perpetuation of the reciprocity doctrine by American courts is
judicial invasion of the political arena, and cannot be supported
as a matter of morality, legality or practicality. Its only reward
has been and shall continue to be retaliation against United States
judgments by foreign courts.:*s

The reciprocity doctrine smacks of political sanction as opposed
to judicial fairness and should be left to the exercise of political
discretion if it is the desirable policy to embrace. One commen-
tator terms the doctrine a display of “nationalistic emotionalism,”
and concludes that it has no place in the field of private inter-
national law. The subject of enforcement of foreign judgments
is @ matter concerning private individuals as opposed to one con-
cerning national states or sovereigns.s®

In those countries where reciprocity is the rule, when the re-
ciprocal status of a country is determined by the government for
the courts, the United States is never given conclusive effect
status. If the courts are permitted to determine the matter for
themselves, their training and experience in the civil law and
code systems makes it difficult for them to understand our case

136 Op JAGAF 1948/70 (Feb. 23, 1949).

137 Op JAGN 1957/354 (Apr. 29, 1957).

188 For the various connotations of reciprocity as a principle of law, see
generally, Lenhoff, Reciprocity in Function: A Problem of Conflict of Laws,
Constitutional Law, and International Law, 15 U. Pitt. L. Rev. 44 (1953).

138 |_enhoff, Reciprocity and the Law of Foreign Judgments: A Historical
Critical Analysis, 16 La. L. Rev. 465, at 482 (1956).
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law system, thus, also negating recognition of American states
which grant conclusive effect to their judgments, but without
statutory provisions to that effect. In any event, the doctrine
works to the detriment of the judgment holder when he seeks to
enforce a United States judgment in one of those countries. If
the purpose of the Supreme Court in adopting the reciprocity
doctrine in Hilton . Guyot** was to force other countries to give
conclusive effect to civil judgments rendered in the United States,
the purpose has not been achieved.

In view of the multifarious relationships entered into between
the United States and its citizens with foreign states and their
citizens, reciprocity as a principle of law in the enforcement of
foreign judgments does not work to the justice of any of the par-
ties and is not in keeping with the trend of the times. Judicial
suspicion of the basic fairness and competence of the courts of
foreign countries is a stumbling block to world peace and
progress.

Several solutions have been suggested to untangle the present
quagmire of differing rules among our state courts and the con-
fusion resulting thereby in our relations with other nations in
the mutual enforcement of money judgments. The ideal solution
would be for the Supreme Court and the courts of the individual
states to reject the reciprocity doctrine and give conclusive effect
to valid foreign money judgments. In view of the uncertainty of
this approach, however, both in point of time and uniformity, a
more immediate solution to the problem must be found.

Another suggested solution is for the federal government to
make bilateral or multilateral treaty arrangements with other
nations.’! The treaty being the supreme law of the land, superior
to contradictory state law, uniformity of treatment of foreign
judgments would result.

This approach appears to be the most practical and progres-
sive one to the problem of enforcement of foreign money judg-
ments. The treaty solution to the problem is legally unobjection-
able and can be accomplished in a manner which is not inconsist-

120 150 U.S. 113 (1895).

141 It has been suggested that Article 1, Section 8, Clause 3 of the Con-
stitution permits Congress to give consent to the states to enter into separate
compacts with foreign nations in this field, thus negating the encroachment
of a federal treaty on the jealously guarded separate judicial powers of the
states. Nadelmann, Ignored State Interests: The Federal Government and
International Efforts to Unify Rules on Private Law, 102 U. Pa. L. Rev. 323,
at 358 (1954). This suggestion appears too radical and controversial a de-
parture from our traditional procedures, however, and perhaps too imprac-
tical, even if accomplished, to be of great value.
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ent with the reservation of separate judicial powers by the several
states of the United States.

The critics of the treaty approach insist that resort to treaties
is unnecessary. The British Foreign Judgments Act is cited as
working authority for the proposition that state legislation or
national uniform legislation would be sufficient to unravel the
tangle of conflicting rules.'*2 It is also observed that countries
differ so in their treatment of foreign judgments that not even a
theoretical basis for a general international agreement could be
laid.’#*  Further, even those countries which have reciprocity
with each other by agreement have no practical working defini-
tion of the doctrine sufficient to satisfy large groups of nations.!+
A problem obviously open to question in framing such an agree-
ment is to conceive a definition of jurisdiction acceptable to all
parties and arrive at a common denominator which would em-
brace local ideas of morality and public policy.'*

It is submitted that these criticisms are without merit. To
begin with, the federal government has the power to conclude
treaty arrangements with foreign nations on the mutual enforce-
ment of civil judgments. As a matter of fact, the treaty solution
was envisaged by Justice Gray in Hilton v. Guyot.'*¢ Whatever
question there might have been concerning the legal propriety
of the federal government to act in this area was laid to rest by
Justice Evans in Santovincenzo v. Egan'** and Justice Holmes in
Ingenohl v. Olsen and Co.'+

The President should appoint qualified and respected experts
in the fields of international law and conflicts of law to study the
problems created by the American attitude toward the enforce-
ment of foreign money judgments. A body to advise the Presi-
dent on such matters could be drawn from the American Law
Institute and the National Conference of Commissioners on Uni-
form State Laws.!#

142 Nadelmann, supra note 8, at 252.

143 Wigmore, supra note 123, at 6.

144 Zpid.

145 See generally, Nussbaum, Jurisdiction and Foreign Judgments, 41
Colum. L. Rev. 221 (1941).

146 “The most certain guide, no doubt, for the decision of such questions is
a treaty or statute of this country.” 159 U.S. at 163.

147 “The treaty-making power is broad enough to cover all subjects that
properly pertain to our foreign relations, and agreement with respect to the
rights and privileges of citizens of the United States in foreign countries, and

of the nationals of such countries within the United States .. .is within the
scoge of that power, and any conflicting law of the State must yield.” 284
30, 40 (1931).

148 273 U.S, 541 (1927).
149 Nadelmann, supra note 141, at 344.

28 AGO 6966B



ENFORCEMENT OF FOREIGN JUDGMENTS

Those nations with which the United States has the strongest
defense alliances and greatest volume of commercial intercourse
should then be conferred with on a nation by nation basis to
develop basic agreement on fundamental concepts which would
support the drafting of future bilateral agreements.*® In this
manner, the multiplicity of varying legal systems and restrictions
imposed by indigenous considerations inherent in a multilateral
conference would be avoided. True, a variety of different agree-
ments would result, with varying provisions in some of the agree-
ments, but references to them and interpretations by the courts
would be no more burdensome than the present labors of inter-
preting various sister state laws.

Once a preliminary agreement has been drafted with the accord
of a particular country, each state should be given the oppor-
tunity to either accede to the agreement or decline acceptance of
its terms. The United States Government could then negotiate
the agreement with the nation concerned on behalf of those states
who acceded to it. States desiring subsequent admission to the
arrangement could file a note of intent with the federal govern-
ment, which in turn would certify that state to the particular
foreign country as a jurisdiction granting conclusive effect to
valid civil judgments according to the terms of the agreement. In
this manner, countries adhering to the reciprocity doctrine,
whether the existence of reciprocity be determined by the courts
or the executive branch, would give conclusive effect to the judg-
ments of those states which desire to accede.

Such an approach would not encroach on the traditional func-
tions of the judiciaries of the separate states in setting their own
legal rules within the framework of constitutional validity.

B. MILITARY LAW

It is anomalous that the military services are vitally concerned
with reducing complaints against service members for the non-
satisfaction of foreign money judgments, yet treat money judg-
ments as little or no evidence of the validity of the claim on
which the court actions were based.

The principal difficulty centers around the fact that once the
judgment debtor returns to the United States for reassignment,

150 A model draft agreement devised by the 49th Conference of the Inter-
national Law Association at Hamburg, West Germany, in 1960 is set forth in
the Appendix. It is submitted on its face as a refutation of the argument
that satisfactory bilateral agreements on the enforcement of foreign judg-
ments cannot be drafted.
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his foreign judgment creditor finds it impractical to pursue the
matter by bringing an action in a court in the United States to
reduce the foreign judgment to a domestic one. This is due prin-
cipally to the state of the law in the United States concerning
the efficacy of money judgments in domestic courts and the im-
practicalities inherent in view of the monetary sums involved.
Thus, the majority of these cases result in correspondence com-
plaints from the foreign judgment creditor to the commanding
officer of the judgment debtor.

If commanders resort to disciplinary means as the method of
resolving the problem, they must find some conduct on the part
of the debtor which evinces a dishonorable failure to satisfy the
judgment. The difficulty of gathering such evidence under cir-
cumstances where the witnesses are invariably abroad and the
serviceman is in the United States are obvious. Further, assum-
ing that the evidence is clear and can be produced, trial by depo-
sition in these cases is no longer feasible.?®* The services are thus
left with the expensive alternatives of returning the judgment
debtor to the foreign station for trial, bringing witnesses to the
United States, or leaving the matter to be a private one resolved
by the parties. It is significant that no reported case exists
wherein there was a court-martial conviction for dishonorable
failure to pay debts based upon non-satisfaction of a foreign
money judgment.

Administrative action against recalcitrant judgment debtors in
the service also falls short of being the best possible means of
resolving the problem. The same difficulties exist in gathering
evidence for board proceedings as exist in taking disciplinary
action. Further, board proceedings for elimination from the serv-
ice on grounds of failure to satisfy valid judgments necessitate
a showing of a pattern for shirking such obligations.’®® These
cases do not constitute the majority of the situations in which
service members fail to satisfy valid foreign money judgments. The
individual who fails to satisfy three different judgments has left
three injured judgment creditors in the wake of his overseas tour
and may be constituting a pattern for shirking his financial re-
sponsibilities. The three service members who each fail to satisfy
a foreign money judgment have left three injured parties un-
compensated, but probably do not individually evince a pattern
for shirking their debts which would satisfy administrative board

151 United Statesv. Jacoby, 11 USCMA 428, 29 CMR 244 (1960).
152 Dep’t of Defense Directive No. 1332.14 (Jan. 14, 1959).
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proceedings. Nevertheless, in the aggregate, the consequences to
our foreign relations are the same.

The means do not presently exist for the military services to
cope in a practical manner with the problem of non-satisfaction
of foreign honey judgments against service members. The prob-
lem is a real one of direct consequence to our foreign relations
and the efficient operation of our armed forces in overseas areas.
A new approach to the entire problem is both warranted and
possible.

The most effective and practical means of reducing complaints
against service members for the non-satisfaction of foreign
money judgements is through a program of preventative law in
overseas commands. The military commander and his legal staff
must educate the members of a command on the necessity of
proper and responsible personal financial management. Service
members should be encouraged to seek legal advice prior to enter-
ing into any foreign contractual arrangements. Prevention of
civil disputes can become, to a large extent, an accomplished fact
through a well conducted program of preventative law. The re-
sponsibilities of the military lawyer in such a program are
obvious.

In those cases where civil disputes do arise, however, a new
approach to civil actions against service members in overseas
areas should be instituted. First of all, the services should take
cognizance of these actions at the time they arise instead of wait-
ing until after judgments have been rendered and complaints
made by judgment creditors for non-satisfaction by service mem-
bers. By treating civil actions against service members as strictly
private affairs at the litigation stage, the services handicap them-
selves in the resolution of problems which arise subsequent to
the litigation process.

Civil actions against service members in overseas commands
should be reported to unit judge advocates as soon as notice of
the actions are served upon the particular service members in-
volved. The command judge advocate or legal officer should then
determine the nature of the action.*®® If the action concerns con-
tract or debt, the service defendant, his unit commander and the
local judge advocate should then confer with a view to arriving

153 Tort actions should not be treated in the same way as contract and debt
actions. Most tort actions arise out of automobile accidents, in which instance
service members are covered compulsorily by insurance. Cases involving tort
claims arising out of criminal acts are punishable by courts-martial or local
criminal process.
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at an equitable settlement of the matter in a manner which will
preclude litigation.""" If the individual desires to litigate the mat-
ter, refuses to act at all, or denies the claim, he should be per-
mitted to avail himself of any course of action he may choose.
If he desires to settle the claim out of court, assistance should be
given in arranging the settlement. A summary of this conference
should be prepared by the judge advocate for insertion in the
service records of the member. The summary should contain the
nature of the pending action, the parties to it, the nature of the
advice and counsel given to the service member and his plans,
if any, for the resolution of the dispute.

If the matter reaches litigation, a judge advocate or legal
officer should observe the trial and render a report on it in the
same manner as is now practiced in observing and reporting on
criminal trials in those foreign countries where local courts have
criminal jurisdiction over American service personnel. It should
continue to be the responsibility of the service member, however,
to defray the expense of civilian counsel and all court costs. The
duty of the trial observer would be to report on the basic fairness
of the civil suit and determine if the service defendant has been
accorded his substantial rights before the foreign court. The re-
port should comment on the legality of the cause of action under
the law of the foreign country, adequateness of notice and time
permitted for retention of counsel and preparation of a case. A
determination of the jurisdiction of the court over the persons
and subject matter should also be made. The report should also
specify whether or not the service member was represented by
qualified counsel,>® could understand the nature of the proceed-
ings if they were conducted in a foreign language and was given
the opportunity to present evidence in his behalf. Further, par-
tiality or bias shown by the court should be reported on in detail.
The report of the trial observer should also be inserted in the
records of the service member. If it is concluded that the rights
of the service member under the local law were safeguarded and
he had a fair hearing, the foreign judgment could then be treated

15+ The individual service member should be explained the nature and
purpose of the conference and advised of his right to remain silent concerning
the matter. In the event the member is tried for dishonorable failure to pay
debts, the charge arising out of the subject matter of the conference, his
rights under Article 31, Uniform Code of Military Justice, must be observed
at all stages.

155 American consulates retain lists of local English speaking attorneys.
These lists are available to military personnel and can be supplemented
through coordinated effort with local bar organizations.
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by the services as conclusive evidence of the validity of the under-
lying obligation on which it was rendered.

In addition to the present administrative and disciplinary
courses of action available against service members who dishon-
orably fail to satisfy just obligations or evince a pattern for
shirking them, the services could frame new regulations institut-
ing further adminsitrative action in those cases which are not
now proper ones Iur existing remedies. Specifically, in those
cases where the service member has not evinced a pattern for
shirking these responsibilities and there is little, if any, possi-
bility of gathering sufficient evidence for disciplinary action, re-
sort should be had to a new administrative procedure.

Once a complaint has been received that a service member has
not satisfied a foreign judgment under these circumstances, the
immediate commander should inquire into the case. If the service
member does not devise a means of satisfying the judgment
either wholly or on a satisfactory installment basis, within a 30-
day period, the case should be referred to an administrative
board. The board should consider the report of the trial observer
concerning the initial litigation and the summary of the initial
conference on the matter between the individual, his unit com-
mander and the judge advocate or legal officer. In the absence of
a determination by the trial observer that the trial was legally
objectionable or unfair, the foreign judgment should be given
conclusive effect. The service member should not be permitted
to question the judgment on its merits, but should be permitted
to show satisfaction, a program for satisfaction presently in ef-
fect, an appellate decision negating the judgment of the trial
court, a domestic judgment negating the effect of the foreign
judgment, or newly discovered evidence of fraud which was not
decided upon by the original trial court or foreign appellate
court. In the absence of any of these defenses, the individual
should be recommended for administrative separation from the
service or retention on condition that the judgment be satisfied
within a period of time based upon his ability to pay and the
amount of the judgment involved.?3¢

It is believed that the procedures outlined in these recommenda-
tions afford service judgment debtors ample opportunity to dis-
pose of foreign money judgment obligations in a manner not
inconsistent with their rights and abilities. The influence of such

156 All references to the foreign civil action should be deleted from the serv-
ice member’s records upon a satisfactory showing of final settlement of the
civil dispute.
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procedures should result in a reduction of complaints for non-
satisfaction of foreign judgments and bring about a greater
number of satisfactions when complaints are made. Adoption
of these procedures would not be an invasion of the civil law
arena by the military services, but rather, a means of protecting
the good relations of the United States and the credit rating of
the deserving members of the military services in foreign
countries.

The efficient and successful operations of our military forces in
overseas area depend to a great extent on the climate of welcome
and cooperation existing in friendly host countries. Regard for
the laws and legal institutions of our friends and allies is neces-
sary to cement the relationships which are, in essence, the true
strength of the free world. Evasion of the valid court judgments
of host nations will only serve to weaken and sap this strength.

The military lawyer is directly engaged in the struggle to es-
tablish a world peace within the framework of law. His dual
profession of arms and the law places him in a position of re-
sponsibility demanding understanding of the legal problems
which affect our world relations and challenge him to devise
equitable solutions for the achievement of international harmony.
Solution to the problem of recognition and enforcement of valid
foreign judgments can be another step toward realizing a world
order of peace through law.

VII. APPENDIX
HAMBURG MODEL ACT RESPECTING THE RECOGNITION
OF FOREIGN (MONEY) JUDGMENTS

Article 1
This Act may be cited as The Foreign (Money) Judgments Act.

Article II
This Act applies to the recognition of judgments in civil and commercial
matters.
Article III
In this Act:
(a) “Foreign judgment” means a final judgment, decree or order or part
thereof, made by a court of a foreign state whereby a definite sum of money

is made payable, but does not include a sum made payable in respect of a tax
or penalty;

(b) “final judgment” means one that is capable of being enforced in the state
of the original court although these may still be open to an appeal or other
method of attack in that state;

(c) “original court” means the court by which the foreign judgment was
given;
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(d) “forum” means the court in which it is sought to enforce the foreign
judgment;

(e) “judgment debtor” means the party against whom the foreign judgment
was given.

Article 1V

A foreign judgment is recognized by the forum as conclusive and is en-
forceable between the parties and may be relied upon as a defense or counter-
claim except where:

(a) the original court lacked jurisdiction under Section 6; or

(b) the foreign judgment was given by default and the forum is satisfied
that the judgment debtor, being the defendant, did not have notice of the
proceedings in the original court in sufficient time to enable him to defend
and did not appear; or

(c) the original court denied natural justice, that is the foreign judgment
was not rendered by an impartial tribunal or under a procedural system
compatible with the requirement of due process of law; or

(d) the foreign judgment is based upon a cause of action which is contrary
to the strong public policy (order public international) of the forum; or

(e) the foreign judgment is based upon a cause of action which has formed
the subject of another judgment between the same parties recognized as res
judicata under the law of the forum; or

(f) the foreign judgment has been found by the forum to have been obtained
by fraud.

Article V

For the purposes of this Act the original court has jurisdiction when:

(a) the judgment debtor has voluntarily appeared in the proceedings for the
purpose of contesting the merits and not solely for the purpose of

(i) contesting the jurisdiction of the original court, or

(ii) protecting his property from seizure or obtaining the release of
seized property, or

(iii) protecting his property on the ground that in the future it may be
placed in jeopardy of seizure on the strength of the judgment, or

(b) the judgment debtor has submitted to the jurisdiction of the original
court by an express agreement; or

(c) the judgment debtor at the time of the institution of the proceeding
ordinarily resides in the state of the original court; or

(d) the judgment debtor instituted the proceeding as plaintiff or counter-
claimed in the state of the original court; or

(e) the judgment debtor, being a corporate body, was incorporated or has its
seat (siege) in the state of the original court, or at the time of the institution
of the proceeding there had its place of central administration or principal
place of business there; or
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(f) The judgment debtor, at the time of the institution of the proceeding, has
either a commercial establishment or a branch office in the state of the
original court and the proceeding is based upon a cause of action arising out
of the business carried on there; or

(g) in an action based on contract the parties to the contract ordinarily
reside in different states and all, or substantially all, of the performance by
the judgment debtor was to take place in the state of the original court; or

(h) in an action in tort (delit or quasi-delit) either the place where the
defendant did the act which caused the injury, or the place where the last
event necessary to make the defendant liable for the alleged tort (delit or
quasi-delit) occurred, is in the state of the original court.

Notwithstanding anything in subsection (i), the original court has no
jurisdiction :

(a) in the cases stated in clauses (c), (e), (f), and (g) if the bringing of
proceedings in the original court was contrary to an express agreement be-
tween the parties under which the dispute in question was to be settled other-
wise than by a proceeding in that court;

(b) if by the law of the forum exclusive jurisdiction over the subject matter
of the action is assigned to another court.

Article VI
The bases for jurisdiction recognized in Section 5 are not exclusive and the
forum may accept additional bases.
Article VII

The forum shall, on terms that it thinks just, adjourn the hearing concern-
ing the recognition of a foreign judgment when an appeal or other method of
attack has been taken in the state of the original court, and may adjourn the
hearing to allow the judgment debtor a reasonable opportunity for taking
such action.
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PRETRIAL ADVICE OF THE STAFF JUDGE ADVOCATE
OR LEGAL OFFICER UNDER ARTICLE 34,
UNIFORM CODE OF MILITARY JUSTICE*
BY LIEUTENANT COLONEL ROBERT K. WEAVER**

I. INTRODUCTION

The proper selection of cases to be tried by general court-
martial is an important step in the administration of military
justice. This selection can be made only after the staff judge
advocate or legal officer has made a careful, impartial, independ-
ent and professional review of the report of investigation made
under Article 32(b) of the Uniform Code of Military Justice,?
and the accompanying papers. Careful analysis and mature, in-
dependent recommendations woven into a persuasive pretrial ad-
vice will assist the convening authority in the discharge of his
judicial function of determining whether charges should be re-
ferred for trial by general court-martial. Although the responsi-
bility is that of the officer exercising general court-martial juris-
diction, he should, and normally does, give considerable weight
to the professional opinions and recommendations of his legal
advisor. For this reason the staff judge advocate must accept
some responsibility in attempting to predict the probable out-
come of a given case. While it is recognized that it is difficult to
predict how a court-martial may resolve conflicting evidence, the
conflicts can be made known. This assumes that a thorough im-
partial investigation has been accomplished. A careful analysis
will give the convening authority an informed and considered
estimate of the situation, including a survey of the expected
evidence, legal issues and matters affecting possible punishment.
Improvements in the pretrial advice will usually result in a de-

* The opinions and conclusions presented herein are those of the author
and do not necessarily represent the views of The Judge Advocate General's
School or any other governmental agency.

**JAGC, U.S. Army; Member of the Staff and Faculty, Department of
Law, United States Military Academy; Assistant Staff Judge Advocate,
United States Military Academy; LL.B,, 1947, University of South Dakota;
Member of the Bars of South Dakota and Illinois.

* The Uniform Code of Military Justice (hereinafter referred to as the
Code or UCMJ and cited as UCMJ, art. __) was enacted by the Act of May 5,
1950, ch. 169, § 4, 64 Stat. 108 (effective May 31, 1951). It was re-enacted in
1956 as 10 U.S.C. §§ 801-940. Act of August 10, 1956, ch. 1041, § 4, 70A
Stat. 1,36-79 (effective January 1,1957).
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mand for higher standards in future pretrial investigations,
Another matter of concern to all judge advocates is that fre-
quently the convening authority, having made a decsision to refer
charges to trial by general court-martial, is unable to comprehend
why the court did not convict the accused, or having done so,
did not adjudge a punishment commensurate with what the con-
vening authority believes to be appropriate. This type of situa-
tion is fraught with danger as to unlawful command influence.
Too frequently the convening authority is acting or at least pro-
ceeding without proper appreciation for the function and re-
sponsibility of the court and also under a lack of understanding
of his proper judicial responsibility. Obviously, the relatively
few hours of legal instruction received by commanders at the
various service schools are insufficient to acquaint them with
these matters. As a result, if the commander is going to be made
aware of the legal requirements, it must be from his staff judge
advocate or legal officer.

This article examines the legal requirements for the pretrial
advice and presents some suggestions as to the preparation of the
formal pretrial advice. Although directed primarily at those
officers who are inexperienced in this legal area, it will refresh
the recollection of and possibly stimulate reflection by the experi-
enced staff judge advocate. In addition, the concepts set forth
may be of utility to personnel engaged in the trial of cases.

II. STATUTORY PROVISIONS

The sweeping changes made by the Uniform Code of Military
Justice in other areas of the law have obscured the importance
of the pretrial advice of the staff judge advocate. Certainly, a
good start is as necessary for a court-martial as it is for a com-
petitive sport or a “best seller.” A truly professional examination
of the pretrial proceedings is required. This has been recognized
for many years. Even prior to World War | some convening
authorities referred court-martial charges to their staff judge
advocates before directing trial by general court-martial. In 1919
the Judge Advocate General of the Army recommended that this
referral to the staff judge advocate be mandatory.? Later, this
provision was included in Article of War 70, which provided in
part :

2 This recommendation was adopted and embodied in Gen. Orders No. 88,
Dep’t of War (1919), and in MCM, U.S_Army, 1917, Change No. 5 (July 14,
1919).
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Before directing the trial of any charge by general court-martial the
appointing authority will refer it to his staff judge advocate for con-
sideration and advice.?

Congress expanded this principle in 1948. Thus, Article of
War 47 (b) stated in part:

Before directing the trial of any charge by general court-martial, the
convening authority will refer it to his staff judge advocate for con-
sideration and advice; and no charge will be referred to a general court-
martial for trial unless it has been found that a thorough and impartial
investigation thereof has been made as prescribed in the preceding
article,* that such charge is legally sufficient to allege an offense under
these articles, and is sustained by evidence indicated in the report of
investigation.5

The present provision is found in Article 34 of the Code which
provides :

(a) Before directing trial of any charge by general court-martial,
the convening authority shall refer it to his staff judge advocate or legal
officer for consideration and advice. The convening authority shall not
refer a charge to a general court-martial for trial unless he has found
that the charge alleges an offense under this code and is warranted by the
evidence indicated in the report of investigation.

(b) If the charges or specifications are not formally correct or do
not conform to the substance of the evidence contained in the report of the

2 Army Reorganization Act of June 4, 1920, ch. 11,41 Stat. 787.

+ The first statutory provision for a pretrial investigation of the type
known today was contained in Article of War 70, note 3 supra, which pro-
vided in part that: “No charge will be referred for trial until after a
thorough and impartial investigation thereof shall have been made. This
investigation will include inquiries as to the truth of the matter set forth
in said charges, form of charges, and what disposition of the case should
be made in the interest of justice and discipline. At such investigation full
opportunity shall be given to the accused to cross-examine witnesses against
him if they are available and to present anything he may desire in his own
behalf either in defense or mitigation, and the investigating officer shall
examine available witnesses requested by the accused. If the charges are
forwarded after such investigation, they shall be accompanied by a statement
of the substance of the testimony taken on both sides.”

Title II of the act of 24 June 1948, ch. 625, § 201 et seq., 62 Stat. 627, made
some changes which were included in Article of War 46(b). The major
changes were that the limitation as to reference for trial was restricted to
trial by general court-martial and that the accused was entitled at his request
to be represented by counsel of his own selection, civil or military, or by
counsel appointed by the officer exercising general court-martial jurisdiction.
The present provision is contained in UCMJ, art. 32, and, insofar as the
accused is concerned, contains the same basic rights. However, the United
States Court of Military Appeals has interpreted Article 32 liberally in hold-
ing that an accused is entitled as a matter of right to be represented by
military counsel who is certified under UCMJ, art. 27(b), which means that,
for all practical purposes, the accused is entitled to be represented by a
commissioned officer who is a member of the bar of a Federal court or of the
highest court of a State, and who has been certified as competent to perform
the duties of trial and defense counsel before a general court-martial. See
United States v. Tomaszewski, 8 USCMA 266, 24 CMR 76 (1957).

5 Act of 24 June 1948, ch. 625, § 223, 62 Stat. 634.
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investigating officer, formal corrections, and such changes in the charges
and specifications as are needed to make them conform to the evidence
may be made.¢

Unfortunately, in some commands investigating officers treated
the pretrial investigation as a mere formality and some judge
advocates considered the pretrial advice in a like manner.” Theo-
retically, the convening authority determined whether to refer
the charges for trial by general court-martial. Actually, some
convening authorities delegated this authority to their staff judge
advocates both before and after the effective date of the Uni-
form Code of Military Justice.* In some commands an enlisted
clerk prepared the short pretrial advice, which frequently was
made after the trial was completed. Often the advice was a
mimeographed statement to the effect that the investigation of
the charges was made in substantial compliance with the statute,
that the charges were in proper form, were warranted by the
evidence, and that trial by general court-martial was recom-
mended.® Although such sho’rt form advice might, under some
circumstances, meet the minimum requirements of Article 34 (a),
UCMYJ, it does not carry out the spirit of the law and undoubtedly
leads to abuses, either real or fancied.*” Certainly, it is of no

6§ UCMJ, art. 34.

7 Such perfunctory treatment still exists. See United States v. Huff, 11
USCMA 397, 29 CMR 213 (1960) ; United States v. Foti, 12 USCMA 303, 30
CMR 303 (1961).

8 See Judge Adv. Gen. School, U.S. Dep’t of Army, Report of Conference
Proceedinas. Army Judge Advocates Conference 62-63 (1952). The report
contains an “SOP” for the VII United States Army Corps; dated 17 February
1951, under which the convening authority delegated to his staff judge ad-
vocate the authority to refer cases for trial except those involving females,
officers, civiians, undue publicity, exclusion of the public, and those involving
unusual questions of law or policy. This SOP was based upon an article in
the December issue of the 1950 Military Review and probably represented the
practice at that time. In some commands this unlawful practice continued
and instances are recorded as late as 1955. Thus, in United States v. Roberts,
7 USCMA 322, 22 CMR 112 (1956), a convening authority submitted a state-
ment wherein he acknowledged that he personally had deleg