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Code of Ililitary Justice

Sub ject:

Disciplinary Powers of Commanding Officers. A. Y. 104.

I, Arny Provisions

1, Articles of Var

"ART. 104. Disciplinary Powors of Commanding Officers,--Under
such regulations as the President may prescribe, the commanding
officer of any dctachment, company, or higher command may, for
minor offvnscs, imposc disciplinary punishments upon persons of
his command iithout the intorvention of a court-martial, unless
the accusced demands trial by court-martial,

"The disciplinary punishments:authorized by this article may
include admonition, reprimand, withholding of privileges for
not excecding one weck, extra fatipgue for not cxceeding onec weels,
restriction to certain specificd limits for not excecding one
week; and hard labor wvithout confincement for not cxceeding one
wmeek, but shall not include forfeiture of par or ‘coafincement
under guard; except that in time of war or grave public cmer-
gency a commanding of ficer of the grade of brigadicr goneral
or of higher grade may, undcr the orovisions of this article,
also impose upon an officer of his command below the grade of
major a forfeiture of not more than one-half of such officer's
monthly pay for onc month. A person punished under authority
of this article, vho dcems his punishment unjust or dispropor-
tionate to the offense, may, through the proper channcl, appeal
to the next suncrior authority, but may in the meantime be
required to undergo the punishment adjudged, The commanding
officer who imposes the punishment, his successor in command,
and supcrior authority shall have power to nitigate or renmit
any uncxcecuted portion of the punishment, The imposition

and enforcement of diseiplinary punishment under authority

of this article for any act or omission shall not be a bar

to trial by court-martial for a crime or offinse growing out
of the same act or omission; but the fact that a disciplinary
punishment-hes becen cnforced may bs shown by the accuse

upon trial, and 'hien so shoyn shall be considergd in doter-
mining the measurc of punishment to be adjudged in the cvent
of 2 finding of guilty."

al for Courts-Martial

"Par, 105, DISCIPLINARY PO/ R NF CMTANDING OFFICER——Authority;
Poliey; Effect of Errors.—

"For statutory basis of authority, seec A. i, 104, Subjcct
to the provisions of A, V. 104 and of this chapter, the command-
ing officer of any detachment, coripany, or highcy command may,
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for riinor offenscs, without the intervention of a court-martial,
imposc disciplinary punishments upon persons of his command,

who arc subject to military law, including officers. This
authority of 2 commanding officer can not be delegated, but
communications 'rith rcspect thoreto may be signed or transmitted
by him pcrsonally or as srovided for official communications

in general,

nfhethor or not an-offinsc mey be considerced as 'minor!
depends upon its noture, the time ond place of its commission,
and the porson committing it. Gonerally spoaling the term

¥

includes derclictions not involving moral turpitude or any
greater dogrec of criminality or scriousncss than is involwed
in the average off .nsc tricd by sumnary court-martial. An
offense for vhich the Articles of War prescribe 2 mandatory
nunishment or authorize the death penalty or penitentiary con-
fincment is not a minor offonsc,

wA, 17,104 and the provisions of this chapter do not anply
to, include, or limit the usc of those nonpunitive measurcs
that 2 commanding officer is authorized and expocted to use
in order to further the efficiency of his command, such as
administrative admonitions, reprimands, cxhortations, dis-
annrovals, criticisms, censures, reproofs, robukes, ote.,
vritten or oral, not intended or imposed as a punishment for
a military offense. The fact that admonition and reprimand
are termed disciplinary punishments by A. W. 104 does not de-
prive a commanding officcr of the power he had prior to the
cnactment of that srticle to meke use of admonition and ropri-
mand, not as & penalty but as a purely corrcctive nmcasurc,
more analogous to instruction than to punishmnt, in the
strict line of his duty to create and maintain cfficidnecy. A
commanding of ficer should rcsort to his power under A. W. 104
in ¢very case vhere punishment is deemed nccessary and Vvhere
that article =~oplics, unless it is clear that punishment under
that articlc ;ould not meot the ends of justice and diseipline.
Suncrior cormanders should restrain any tondency of 2 subordinate
cormander to resort unnceessarily to court-nmartial jursidictd on
for the punishment of offcnders.

tAny failurc to comply with the rcgulations in this chapter
will not invalidate a punishrent inposed under A. W. 104, cxcept
to the cxtent that may be requirad by a clear ~nd affirnative
sharing of injury to a substontial right of thoe porson on vhon
the punishnent was imposcd, which right was neithor cxprossly
nor inplicdly weived,"
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"Par., 106, PunishmentsS.—— ....c.cnes

"Gxcept as otherivrise prescribed, the immediate commanding
officer of the accused is charged with the execution of
punishment imposcd pursuant to A, ', 104, He has nowar to sus-
pend. the execution of such punishment and to vacate such sus-
pension,

"Hard labor vill not be imposed or enforced as a punishment
against any person of actual, relative, or assimilated rank
above that of a privatc, first class, in the Army, and no form
of punishment is permitted which tends to degrade the rank of
the person on whom such punishment is imposcd, Punishments®
71l be strictly enforced. Any failure in this respect has,
if anything, a vorse ¢ffect on discipline than an unwvarranted
condonation of the offense for which the punishment vas imposed."

"Par. 107. DISCIPLINARY FO'™R OF COMIANDING OFTICIR—Frocedure,——

"The commanding officer, after ascertaining to his satis-
faction, by such investigation as he deems nccessary, that an
offense cognizable by him under A, 7i. 104 has becn committe
by a member of his command, will notify such member of the nature
of such offcnse as clearly and consiscly as nay bé, and inform
him that he proposes to imposc punishment under A. W, 104
as to such offcnse unless trial by eourt-martial for the same
is demanded. Tho notification and information will be by
vritten communication through proper channels in the case of
an officer and may be by such communication in any case, If
the notification, cte,, is in writing, the accused will be
directod te acknowledge receipt of the communication by
indorsement through the proper channels and to include in the
indorsement any demand for trial vwrishes to make, If the
notification, etc., is not in writing, the dccused will be
given a reasonable time to make up his mind,

"With rcforence to cach offense as to which no demand for
trial by court-martial is made, the commanding officer may
proceed to imposc punishment, The accused will be notified of
the punishment imposcd as scon as practicable and at tho same
time will be informed of his right to appeal. (Sece 108.) If
the original notification and information werc in writing, the
notification of the punishment imposcd and any reprimand or
admonition that may bec included in such punishment, will be by
indorscment on‘thc communication carrying such original noti-
fication, tc., and the accused 1ill be directed to acknowledge
reccipt by similar indorsement, and to include in his indorsec-
ment the datc of such rcceipt, and any appeal (scc 108) he may
desirc to make. If thc notification of the punishmoent imposad
is not in writing, thc immediate commanding officer of the
accusced will be informed of the matter and givon the nccessary
data for the record (sec 109) of punishment.®
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"Par, 108, DISCIPLINARY POWER OF COMMANDING NFFICER--Appeals,—

"A person punished under authority of this article who
deems his punishment unjust or disproportionate to the offense
may, through proper channels, appeal to the next superior authority,
but may in the meantime be required to undergo the punishment
adjudged. (A. 7. 10L,) An appeal not made within a reasonable
time may be rejected by the 'next suverior authority.' A&n appeal
will be in writing through proper channels (sese 107 as to appeal
by indorsement), and iill include a brief signed statzment of
the reasons for regarding the punishment as unjust or dispropor-
tionate., The immediate commanding officer of the accused will
vhen necessary include with the appeal a copy of the record
(see 109) in the case. The superior will, in passing upon the
appeal, ordinarily hear no witnesses. .hen justice requires
such action, he will modify the punishment or set it aside,
but will not increase it, and vill in no case award a different
kind of punishment, After having considered the appeal, he will
return the papers through channels to the appellant, with a state-
ment of the disposition of the case and with dircction to return
the papers to his (the appellant's) immediate commanding officer
for file with the record in the casc."

"Oar, 109. DISCIPLINARY POVER OF COMMANDING NFFICER--l‘iscella-
neous,——

"The commanding-officer who imposcs the punishment, his
successor in command, and superior authority shall have power to
mitigate or remit any unexecuted portion of the punishment.
Applications for mitigation or remission and any action taken
under this authority will be in writing and subject to the regu-
lations as to appeals as far as applicable,

"As to each offense for which punishment is imposed under
A, W, 104, the immediate commanding officer of the person on whom
such punishment vas imposed will causc a record to be made and-
filed in his office or other proper place, showing the offcnse,
vith date and place of commission; the punishment, with the
authority that imposed it and the date the accused received the
notice of thc imposition of the punishment; the decision of
higher authority on any appeal; any mitigation or remission of
the punishment; and any romarks or additional data desired.....”

3. Public Law 759—80th Congrcss, Chapter 625, 2D Session
WART. 104. DISCIPLINARY POWSRS 0OF CQMANDING "FFICERS,-——
"Under such regulations as the Prcsident may prescribe, the-

comnanding officer of any detachment, company, or higher command,
may, for minor offcnses, impose disciplinary punishments upon
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porsons‘of his command without the intervention of a court-
martial, unless the accused demands trial by court-martial,

"The disciplinary punishments authorized by this article may”
include admonition or rcprimand, or the withholding of privileges,
or oxtra fatigue, or restriction fo certain specificd limits,
or hard labor without confincmont or any combinction of such punish-
ments for not cxceeding one week from the datc imposcd; but shall
not include forfciture of pay or confincment under guard; excopt
that any officecr cxercising goneral court-martial jurisdiction may,
under the provisions of this article, also imnos2 upon a warrant
officer or officer of his command bclow the rank of brigadicr
general a forfeiture of not more than one-half of his pay nper
ronth for three months.

nA person punished under authority of this article, who decms
his punishment unjust or disproporiionatec to the offcense, may, :
through the proper channcl, appeal to the nexs sup.rior authority,
but may in the meantime be rcouired to undergo the punishment
adjudged, The commanding officer who imooses the punishment,
his succcssor in command, and superior authority shall have power
to mitigate or rumit any uncxecuted portion of the punishment.
The imposition and enforcement of disciplinary punishment under
authority of this article for any act or omission shall not be a
bar to trial by court-martial for a scrious crime or offense
growing out of the same act or omission, and not properly punish-
able under this article; but the fact that a disciplinery punish-
ment has beon enforced may be shown by the accused upon trial,
and whon so shovm shall be considered in determining the measure
of ounishment to be adjudged in the cvent of a finding of guilty."

II. Navy Provisions

1. Articles for the Government of the Navy

"ART. 24. Punishments by order of commander.-——

"lo commander of a vesscl shall inflict upon a commissiond
or warrant offic.r any other sunishment than private roprimand,
suspcnsion from duty, arrest, or confinemcnt, and such suspension,
arrost, or confinemtnt shall not continue longer than ten days
unless a further period is neccessary to bring the of fonsc to trial-
by a court-martialj nor shall he inflict, or causc to be inflicted,
upon any petty officer, or murson of inferior rating, or marine,
for a single offcnsc, or at any onc time, any other than one of
the following punishments, namcly:

WFipst. Rcduction of any rating cstablishod by himself.

#Second. Confinement not execeding ten days, unless further
confincment be nécessary, in the casc of a prisoner to be tricd
by court martial,
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#Third., Solitary confinement, on bread and water, not
exceeding five days.

"Fourth, Solitary confincment not cxcceding scven days.

"Pifth, Deprivation of libirty on shore.

"Sixth, Extra duties,

"No other punishment shall be pernitted on board of vessels
bclonging to the Navy, cxcept by scntence of a court martial,
A1l punishmonts inflicted by the cormander, or by his ordor,
except reprimonds, shall be fully cntered upon the ship's log."

"ART. 25. Punishmunts by other officors.—

n(a) All offiecrs of thc Navy and Harine Corps who arc
authorized to order cither gencral or sumary courts martial shall
have the same authority to inflict ninor punishments as is
conferred by law upon thoe commander of a naval vessel,

n(b) WNo officcr who may command by accident, or in the
abscnee of the cormanding officer, excopt when such commanding
officer is sbscnt for a time by leave, shell inflict any other
punishment than confinement.”

2. Naval Courts and Boards

o discussion cxcopt as to double jeopardy.
P

nSce, 8-1. Nature and function of the mast,

"The mast is cssentially a formel investigoetion or inquiry
by the commanding officer for the purposc of unabling him to
make cortain determinations nccessary to properly oxorcise his
authority to maintain discipline.

WThe detorminationswhich the commanding officer must make
in order to disposc of & report of misconduct arc as follows:
(1) =2 detormination of the facts, (2) 2 determination of the
offonse committed, and (3) a determination of action to be
taken. These three determinations and the action nrodicated
upon them constitute the oxcrcisc of authority to iaintain
Siscipline. Although in 2 strict sensc the action taken is
not a part of the investigation, it cen best bc considured in
conncetion sith tho mast, and, gencrally speaking, is referrcd
to os mast action, or in case it takes the form of commanding
officer's ounishment, as mast punishmont, The excrcisc of
this authority is only quasi-judicial in naturc, and the inves-
tigation or inquiry is in no scnsc a trial; the detcrminations
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do not rcesult in an acquittal or conviction, and the mast action
or mast punishment is not a scntonec."

Sce, 8-2 - 8, (Synopsis)

Upon a comzlaint against a person under his command, the
commanding officer 1vill conduct an investigation to cnable him
to decide vhother an offonse has beon committed and to make a
sound disposition of thc casc, All possiblc cvidence should
be oxamincd, The commanding officer is not bound by thce tech-
nical rules of cvidence in the interrogation of witnesscs at
mast. The accused person should be given cvory opportunity to
c¥plain his side of the case, but cannot be requircd to admit
his guilt or incriminate himsclf.

Scc. 8-4 - 8-6,

(o]

e,

After determining the facts the commanding officor should
detcrrine vhat offcnse, if any, has been committed,  If an offinse
has been committed he shall take appropriate action: - (1) dismiss
or warn accuscd: (2) give mast punishment; or (3) refer for court-
martial,

In consideoring whether the offense should be punished under
AGN Art., 24, the nzaturc of the offensc and the customary punishment
for it must be taken into consideration.

”SCC. 8"'.:). .........POlicy.

"Commanding officers should bear in mind that it is the cer-
tainty of punishment as well as the degroe vhich deters men from
committing offcenses, and that punishment which immedistoly follows
°n offonsc has a greater deterrcnt effect than punishment hich
follows a considerable time after an offense. The Navy Department!s
statcment of policy in this regard is contnined in AlNav 83, 1942,
vhich read as follows:

'In intercst of redacing paper work and bettor adminis-
tration of naval justice, Department dirccts that all
commands utilize to 2 greater degroe mast punishments rather
than surmary or deck courts-martial and trial by deck rather
than summary courts-martiazl and by summary rather than general
courts-martial in cascs of infractions by cnlist:d men of
the Navy, Harine Corps, and Coast Guard when such action
will 2ccomplish the cnds of disciplinc......!
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"In construing AlNav 83, action vhich will accomplish the
cnds of discipline is considercd to be action which will deter
other men of the command from cormitting the offense with which
the accused is charged 2s well as doter the accuscd from ngnin
cormitting the offensc.™

"Sge, 8<8, Function and usc of mest punishment,

"Hany infractions of the law occur fron tine
comnand “thich rcouire somc punishrent but vhich =
scrious to warrant trial by court-martial. To or
and :f?iclJHt method of dispossing of such offcnsa:
officers arc cupowered to impesc limited foyms of
pun '=hL\n» dircectly upon persens of their command i ut the
intervention of a court-martial, Such disciplinhry ﬂunlsnnunt
is commonly lmovm as nast punishment inasmuch as it usually
follows immodiately upon the mast investigation without inter-
vontion of time, In invoking this punishmont a commanding officer
must carcfully adhcre to the provisions of Article 24; AGH, since
it is a2 provision of law restrictive in its cheractcr, orescribing
the Tlm_tb vithin which the disciplinary pw.r inherent in eonmand
may be exeoreised,”

"Sce, 8-13, Proccdure for imposing mast punishrment,

"After the commanding officer has determined that he will
punish the accuscd under Article 24, AGHN, and has deecided thes
appropriate punishment, he advises the nceusced of the offunse,
vhich he believes hias been cormitbted and of the panishment to
bo inmposed thercfor. In the ease of onlistud man, notification
of the punishment should be furnished tho exacautive officer,
officer-of the dny, the man's division officir, the provost
marshal, or other agency, as decrned nNecesSsSnAYYe esesse!

®Sce, 8-14. Records of reports and cormanding officer's punishments.

"Novy Resulations require that o log shrll be kept of .ll
recports ~nd commanding officer's aunlahﬁgqts, ~nd that the comn
ing officer shnll affix his signoture in the roport book, Arblcl_
-”“77(1), Burc-u of Navnl Parsonncl Manual, 1942, requirces that
» rocord of -1l punishricnts awardsd shall be cntered in the service
record of an offendor,......"

"Seec, 8-15, The cffoct of punishmont by tho cormanding officer,

"The fact that punishment under Article 24, AGH, has been
imposcd upon an onlisted mon or ~n officer may be tokon into
nccount by his comnanding officer in connecction with other mnttors
~ ffocting hin in the future. Ordinarily in the casc of nn enlistod
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man the effect will not extend beyond his current enlistment
or current extension thereof.,

"Future disciplinary action,

"Hecord of a previous punishnent under Article 24, AGN, vill
often be an importanti factor to be considered by the commanding
officer in deciding what disciplinary action would be appropriate
for a subsequent offense, Lik? 1 e, tbe cgnn;nd;n" “;flc:r, in
his capacity as convening auth 1111 take
into account such prior f-ﬂlsb
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in determi L:: Luctncr a sub-

a e
"is a bar to trial.

"Ho person under naval law may, without his consant, be tried
wice for the same offense. It has been held that the action-of
commanding officer in imnosing punishments under Article 24, AGH
does not take the status of a court-martisl, that his ln.EStl:atiGH
of an offense is in no sense a trizl, that his finding is not a
Ponviction or acqguittal, and that the punishment which he imposes
is not a sentence. The commanding officer's power in this respect
has been likened to the power of a parent over his child, or of a
master over his apprentice, or of a school teacher over his scholar.
To constitute former jeopardy, there must have been a trial by a
duly constituted court, and, therefore, punishment imposed by the
comtanding officer, under the provisions of Article 24, AGN, does
not bar subsequent proceedings by court-martial for the same
offense, However, the same fundamental principle of fairness which
precludes double jeopardy should be the hasis for any determination
of the commanding officer as to whether he will order the conven-
ing of a court-martial for the trial of a man for an offense
which has been properly punished by him, under Article 24, AGH.

(4] t\'

"As a previous conviction.

"As noted in the preceding paragraph, punishnent by the
commanding officer under Article 24, AGH, doos niot constitute a
conviction for any offense. It logically follows, therciore,
that a record of a sunishment under Article 24, AGH, cannot be
introduced in evidence in 2 subscguent trial by court-martial nor
considercd by the court against the accused.

"Conduct marks,

"Conduct marks for an enlisted man in any period must be
based solely upon the man's bchavior during that period. A rccord
of an offense for vhich punishment is awarded by a commanding
officer under Article 24, AGH, during a period undcr consideration
will affect the conduct mark in accordance with the standard -
astablished in Article D-85020, Burcau of Naval Personncl lianual,
1942. Since an advanccment to any rating requircs 4.0 conduct
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for'a specified period, a rcocord of punishment under Article 24,
AGN, during such period +ill procclude an advancement in rating.

ions of Ar
g ,lercr i

"Punishment of an officer under the provis
AGll, may be taken into account by the commandin
nreparation of the officer'!s fitness report,!

Proposed Navy Bill

"ART. 14.

n(a) No commander of a inflict upon

or warrant officer any other 3 than" private

suspcnsion from duty, ar rxsz H**nt and such suspcnsion,
arrcst or confincment s than ten d ays unless
a further period is ne Vss~vJ to bring the ‘ff\nd_. to trial by a
court martial; nor shall he inflict, or causc to be inflicted, upon
any cnlistcd pcerson, for 2 single offensc, or at any one tlﬁe, any
other than onc of the following punishments, namely:

"First.  DRoduction to the next inforior rank or rating
"Second, Solitary confinement on bread and vater not cxcecding
five days, to run conszcutivcly;

"Third, Confincment not excceding ten days, to run consccu-
tively, unless further confirement be necessary, in the casc of a
prisoner to be tricd by court martialj

"Fourth., Deprivation of liberty on shore for a period not
excceding one mortl;

nrifth. Ixtra dutics not exceeding one month;

llo other punishment shall be permittod on board of vessels belong-
ing to the Navy, except by scntence of a court martial, All punish-
ments- inflictzd by the conmander, or by his order; execept repri-
mands, shall be fully entered upon the ship's log.

t(b) All officers who arc empowered to convene summary courts
martial shall have thc same authority as that of a commander of
a vessel to infliet punishments for minor cffenses committed by’
persons rcgularly or tcemporarily under their command: Providced,
That such officcrs may delegate to their subordinate officers
on scparate or detached duty the authority to inflict the punish-
ments set forth in article 14 (a).

n(e¢) As an alternative to a punishment provided for in this
article, loss of pay, not exceeding one-half-of onc month's pay,
may, in time of war or national cmergoncy or, when specifically
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authorized by the Scerctary of the Navy, in time of peace, be
inflicticd as a punis

oI
punishmcnt, for a single offense, or at any one

time.
(1) upon any officer by an officer having authority
to convenec a gencral court martial for the trial of the
offender,

icer having

n(2) upon B
c for the trial

authority to co:
of the of “cnder:

Provided, That a full rcport bc made of tho in
article of any punishmcnt involving loss of

"(1) +to the Scerctary of the Nav;
inflicting this punishment upon an of

rl(z)
command by an of.lccr 1n1110t1n5 thls puu;g.;u 1t

enlisted person,

n(d) No officer who may command by accident, or in the
abscnce of the commanding officer, oxcept when such commanding
officer is absont for a time by leave, shall inflict any other
punishmonts than confinement or suspension from duty."

TII. Difforences

1. Punishing Authority

The amended Articles of 'far authorize the commanding officer
of any detachment or'company or higher cormmand to imposc punish-
ment under A, W, 104, while the rnposﬁd Navy bill authorizes the
commander of a vessel or an officer cmpowered to order a summary
court-martial to imposc mast punishment, An Navy officer having
summary court-martial jurisdiction may delecgate his power to
impose mast punishmont, except loss of pay, to subordinate officers
on scparate or d_tdched duty.

A Navy officer commanding by accident may only imposc con-
finement or suspcnsion from duty.,
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Right te Trial by Court-ifart
The amended Articles of 'lar orovide that if the accused demands
trial by court-martizl, he may not be punished under A, W. 104,

vhile the proposed MﬁV‘ bill doecs not contain such a provision,

Right of Appeal.

A person punishad under A. W, 104 has the right of apneal,
through channels, to the nzit superior authority, while th; nroposecd
Navy bill gives no such right other than the general provision as

noo At

to complaints of wronpgs. Sce C.S., A.W. 121,

Remission, Ifitigition, Susponsion.

A. W. 104 pro ; sion of
punishrent imposed fli S
+ l 1

SQCL'SSSP, or supérior “"353““ty, thile the ;reiJ-ul Navy bi
no such provision,
Subscrucnt Trial by Court-liartizl,

Punishment under A, ¥, 104 is not a bar to trial for a scrious
offense growing out of the same act and not properly punishable
under that article, In such a casc, the accused may show discip
punishment which shall be considered in detcrmining punishment,

Under the proposed lHavy bill, mast punishment is never a bar
to trial, and cannot be shown on a subscousnt trial by court-martial.

IV. Rccornendations

The HeGuire Committce recommended abolition of deck courts and
an increcasc in mast jurisdiction and the antecedent right to demand
trial by 2 summary court-martial,

lfcGuire Articles:

#TI, Commanding Officers

mArticic 2,

n(2) Officers authorized. Rvery officer of the naval service,
or of an organization serving 2s 2 part of the Navy, who is nuthorized
to convene cither  goneral or summary courts-martial, nay, after an
imp“rfi*1 hcaring, imposec upeon Pursonuul regularly or tonporarily
under his comnand, for the cormission of one or more offonses against
these articlds, such punishrments, and none othcr as arc specificd in
this article
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"(b) Upon officcrs., Upon a commissioned or warrant officer,
1t o2ny one time, onc and only one »f the following punishments may
imnosed:
(1) Suspcnsion, arrcst
ays, unless a further noriod
izl by court-martiasl;

n(2) Loss

"(3) Privatc reprimend.

or confincment for not éxcecdin
ten

("
to tr

2
is nceessary to bring the offonder

"(¢) Upon cnlisted persons, Upo
onc time, onc and only onc of the fo

n (l)

n(2) Confinement for not oxceceding fiftcen
further p riod is nccessary to bring the offender to trial by court-
nortinl;

"(3) Sclitary confinement for not oxceeding ton dayss

1

"(4) Loss of pay not cxcceding fiftecn day's pays

n(5) Doprivation of liberty for not cxcecding thirty days;

"(6) =Ixtra dutics for not cxcceding thirty days, the per-
formance of which shall not involve deprivation of liberty.

n(d) Procedure., (1) Under such regulations as the Scerctary
of the Navy may prescribe, the commanding officer shall, before impos-
ing punishment, afford the offender on opportunity to demand trial by
court-martinl, -~Should such demand be mnde, the offonder shall, as a
matter of right, be given a trial by court-martial,

w(2) Punishnent imposed by a commanding officcr shall be
a bar to irial by court-martial of the offender for the oficnsc or
offonses for which the ocunishment vwas imposad.

n(3) The comnanding officer who imposcs a punishrent, or
his successor in officc, sholl have the power to rdtigote or romit

any uncxccuted portion of uhﬂt punishment, "

White Articles:

"Commanding Officers

"irticle 7 — Punishments by commanding officers,

n(a) Officers authorized. DIvery officer in command :
upon personncl regularly or tegmporarily under his commnand °uch
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punishoonts, and one other, a2s are speeified in this article. But
no officer vi £

10
cormtnding of
ot

may cormand by accident, or in an a2bsence the
ficoer not due to authorized leave, shall inflict any
or

nunishment oth thon confincrient and suspensicn from duty.

n{b) Upon officers. Up“n . -':ﬁissinncd or warrant officcr, the
following punishicnts nay be

n(1) Sus*:nsi:w, arrcst, for a period not
exceeding ton de vs, uniess a f¢r+nhr peric ncecossery to bring
the offonder to trial by court-partialg

w(2) Privatc reprimand,
"(c) Upon enlisted persons. Upon mn enlisted person, at

onc time, one and only onc of the following punishments may be
inflicted:

(1) Reduction of any onc rating -steblish.d by himsclf;

"(2) Confincment for a period not exceceding ten days, to
run consccutively, unlcss 2 further period is nccessary to bring the
offender to trial by court-martial;

W(3) Solitary confincrment on bread and water for a period
not oxcceding five days, to run consccutively:

n(L) Loss of pay not exceeding ten dey's pay;

"(5) Deprivation of liberty on shore for 2 period not
axcoeding thirty days, to run consccutivelys;

n(6) ZExtra duties for a ooriod not excceding fiftecn days,
to run consccutively;"

First Ballantine Report:

nifast Punishment

"3L, Authorized punishments., Loss of nay is not an authorize
mast punishment. Inss of pay is, howover, frequently 2 most appro-
priatc punishrent. Aboard small ships confincment may be carricd
out only with considerable difficulty, A commander of such 2 vessel
moy in effcct be compelled to convenc a deck court so that loss of
pey nny be adjudged., This procedurc is not only unnccessarily
curbersome, but has-the effect of inercasing the punishmont of
the offender, sincé, if found guiltv by a deck court his rccord will
show a 'conviction,! Ordinarily, the loss of onc day's pay is
considered o diseiplinary uau1v1lent for on2 day's confincment.

It would be desirable to srovide grester floxibility, with no actual
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inercase in disciplinary powc 7 authorizing a commoanding officer

to inflict n :
forrs of punishnon

+

"Reeormendatinn: An amendaent of Article 24 of the Articlces for the

Governnont of the Navy should be sought including in
the junishmentis vhiich may be inflicted loss of pay not exceeding ten

days."

The Second Ballaentine Report recommends the schedule of mast
punishments as under the present AGH,

The Keeffe Reonrt rccommends thot:

®(2) Consideration be given by the Advisory Counci
vision that punishment imposed by 2 cormanding officer be 2 bar to trial
by court martinl for ] i bar t £

-~ P Py p— P —
ANOoLRer C11C1S8SC Eroving

n]. Article of "ior 10
warrant officers, {light officers, and ficld
Plﬂl?HJDlL thercunder; (b) that the punishment ;
of ficer with tho rank not less than that of Brigadier Gen l or by
an of ficer who has gencral court-nartial jurdisdiction und&r Article
of War 8; (c) thot the naximam fine be inercased to one-half month's
pay for cach of three months,

)
Jj
o
3 0
(s
=
e
3
1))
o
L
=)
2
=

"The right nf the officer to demand a court-martial and to appeal
to the next higher commander shnuld of course be prescrved,”

"It has becn tontatively proposed in-Articles for the Government
f the Navy, as redraficd on 17 Haj 1948, to amend these provisions
further in the following manner:

3, Thq inflietion of arrcst as n punishment should be delcted.

(Art. 14 (a) ).

", The provision as to t { f

thon ten deys in case of a p i'.ubr %ﬁ be tricd by court martial
should be deleted, (Art. 1

"e, The term 'deprivation of liberty on ¢! should be changed
tn lelnse confincment within limits.! (Art. 14 Third).

"Jx_

nd, An officer who cxercises command, or is in charge, during the

temporary abscence of the officer regularly in command  or in

charge, cxcept when such absonce is pursuant to authorized lcave

or orders, shall be limited in inflicting punishment to confincment
FIL - 1 and suspension from duty.!
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Uniform Code of Military Justice

Subject: Redress of Injuries to Property, A.,W. 105.

i Army Provisions

l. Articles of War.

"ART. 105, Injuries to Property--Redress of.-- Whenever complaint
is made to any commanding officer that demage has been done to the
property of any person or that his property has been wrongfully
taken by persons subject to military law, such complaint shall be
investigated by a board consisting of any number of officers from
one to three, which board shall be convened by the commanding
officer and shall have, for the purpose of such investigation,
power to summon witnesses and examine them upon oath or affirmation,
to receive depositions or other documentary evidence, and to assess
the damages sustained mgainst the responsible parties. The
assessment of damages made by such board shall be subject to the
approval of the commanding officer, and in the amount approved

by him shall be stopped against the pay of the offenders. And

the order of such commanding officer directing stoppages herein
authorized shall be conclusive on any disbursing officer for the
payment by him to the injured parties of the stoppages so ordered.

""“here the offenders can not be ascertained, but the organization
of detachment to which they belong is known, stoppages to the
amount of damages inflicted may be made and assessed in such
proportion as may be deemed just upon the individual members
thereof who are shown to have been present with such organization
or detachment at the time the damages complained of were in-
flicted as determined by the approved findings of the board."

"ART. B89. ssssessess Any commanding officer who, upon complaint
made to him, refuses or omits to see reparation made to the
party injured, in so far as the offender's pay shall go toward
such reparation, as provided for in article 105, shall be
dismissed from the service, or otherwise punished, as a court-
martial may direct."

2. Manual for Courts-Martial,
"Par, 147, EIGHTY-NINTH ARTICLE OF WAR.
"d. REFUSING OR OMITTING TO SEE REPARATION MADE
"Discussion.~-- Refusing to entertain a proper complaint
at all; refusing or omitting to convene o board for the
essessment of damage; or to act on such proceedings, or to

direct the proper stoppages, are instances of this offense,

"Proof,-=-(a) That the accused was the commanding officer
of a certain command in quarters, garrison, camp, or on the
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march, as alleged; (b) that = complaint was duly made to him
by a certain person of damage to or loss of certain property
occasioned by troops of the accused's command, as alleged;

and (c) that the accused either refused to see reparation
made, or omitted in the manner alleged to see reparation msade,
to the party injured in so far as the offender's pay would

go toward such reparstion.™
3. Public Law 759--80th Congress, Chapter 625--2D Session.

No change.

I1. Navy Provisions

No comparable provisions,
III. Differences

The A.G.N. contains no provision for reparation for
injuries to property.

IV. Recommendations

The McGuire, White, Ballantine, Keeffe, Vanderbilt, and
Navy JAG recommendations do not comment on reparation for
injuries to property.

The Statutory Revision Group of the Office of the Arny
Comptroller suggests that since A, W. 105 has only a collateral
relationship to military justice, it might be omitted from
the Articles of War and placed elsewhere in the U.S. Code,
Letter CSACM~-L, 6 Aug. 48.

FEL-1
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Uniform Code of Military Justice

Subject: Arrest of Deserters by Civil Officials,
A, W. 106,

I. Army Provisions

l. Articles of War

"ART. 106, Arrest of Deserters by Civil Officials,--It shall be
lawful for any civil officer having authority under the laws

of the United States, or of any State, Territory, District, or
possession of the United States, to arrest offenders, summarily

to arrest a deserter from the military service of the United
States and deliver him into the custody of the military authorities
of the United States."

2. HManual for Courts-lfartial

"Par, 23, COURTS-I/ARTIAL—PROCEDURT BEFORE TRIAL~- Arrest of
Deserter by Civilians--Civilians gencrally,--A private citizen
has no authority-as such, without the order or dircction of a
military officer, to arrcst or detain a descrter from the Army
of the United States (Kurtz v. Moffitt, 115 U. S. 487); but
sending out a description of a deserter with a request for his
arrcst and the offer of a reward for his apprehension and
delivery, coupled with the provisions of law and regulations
authorizing the payment of such reward, is sufficient authority
for the arrest of a dcserter by a private citizen, ........."

3. Public Law 759--80th Congress, Chapter 625, 2D Session
A. W, 106 was not changed by P. L. 759.

IT, Navy Provisions

o There are no provisions in the present A,G.N,, the proposed
Navy bill, nor NC&B dealing with the arrest of deserters by civil
officials,

25 U. S. Codc Annotated, Title 34, Navy,

"Sec, 1011, Arrcst of deserter by civil officers,--It shall be
lawful for any civil officer having authority under the laws of the
United States or of any State, Territory, or District to arrest
offcnders, to summarily arrest a des:rter from the Navy or lMarine
Corps of the Unitcd Stafes and deliver him into tho custody of the
naval authorities, (Feb,16, 1909, c, 131, 8§ 15, 35 Stat, 622,)v
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Uniform Code of Military Justice

Subject: Soldiers to Make Good Time Lost, A. W. 107.

I. Army Provisions

1. Articles of War

"ART, 107, Soldiers to Hake Good Time Lost.— Every soldier
who in an existing or subseguent enlistment deserts the
service of the United States, or without proper authority
absents himself from his organization, station, or duty

for more than one day, or who is confined for more than one
day under sentence, or while awaiting trial and disposition
of his case, if the trial results in conviction, or through
the intemperate use of drugs or alcoholic liquor, or through
disease or injury the result of his ovm misconduct, renders
himself unable for-more than one day to perform duty, shall
be liable to serve, after his return to a full-duty status,
for such period as shall, with the time he may have served
prior to such desertion, unanthorized absence, confinement
or inability to perform duty, amount to the full torm of
that part of his enlistment period which he is rcquired to
serve with his organization before being furloughed to

the Army reserve,"

2. !Manuyal for Cﬁurts-Martial.
No comment,

3. Public Law ?59--80th Congress, Chapter 625, 2D Session
Mo change,

II, Navy Provisions

No similar provisions in A.G,N,

"Similar provisions are incorporzted in 34 U.S5.C. 183,
183a.

ITIT. Differences

Navy has no corresponding provisions in A.G.N,, but Title
34, U.S5, Code contains like provisions,

IV. Recommendations

There is no comment in the licGuire, White, Ballantine,




Keeffe, or Vanderbilt Reports or Navy JAG recormendations.

The Statutory Revision Group of the Office of the Armyv
Comptroller indicatcs that tl
to military d might be placed
U.S. Codec, CH-L, 6 Aug, L8,

FEL. - 1
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Uniform Code of Ililitary Justice

Subject: Discharges. A.7/, 108,

I. Army Provisions

1, Artieles of Tjar

"ART, 108, Soldicrs—Scparzation from the Sorvice.-=lio enlisted
man, lawfully inducted into the military scrvice of the United
States, shall be discharged from said scrvice without a certi-
ficate of discharge, signed by a field officer of tho reziment
or othor orgeanization to which the cnlistzd man belongs or by
the commanding officer when no such ficld officer is presont;
and no cnlistcd man shall be discharged from said servicc
before his term of scrvice has expired, cxecpt by order of the
President, the Sccrotary of ’ar, the commanding officer of a
department, or by scntence of o gencral court-martial.®

2, Manual for Courts-iiartial
Par, 87(b) cecesecses

"Dishonorable discharge, in itsclf a severe punishment,
should be apnroved only when it is clear that the acecused should
be scparated from the service or that he should bc requircd to
undergo a period of reformatory discipline before he can again
be permitted to scrve in an organization composcd of honorablc
men, ''hen the accused is relatively young and his record, except
for the offonse of which he stands conviected, is good, the
revigwing authority should, in tho exercisc of his sound discre-
tion, suspond tho cxccution of the dishonorable discharge, to the
end that the offonder may have an opportunity to rcdeem himself
in the military service; but he should not suspend the exccution
of the dishonorable discharge in any casc of conviction of an
offonse involving that degree of moral turpituds 'which disqualifiecs
the accused for further military scrvicc.".veeeee

Par, 104(b) .sceesees

"A court shall not, by a singlc sentence which docs not include
dishonorablc dischargce, adjudgc against an accuscd:

"Confincment at hard labor for = period preater than six months,
Par., 104(c) ™faximum Punishments,...esececes
"Permissiblc additional punishmonts.--If an accuscd be found

guilty by thc court of an offinse or offconses for none of which
dishonorablc dischargc is authorized, proof of fivc or morc pro-
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wious convictions will ~uthorizc dishonorable discharge, total
forfeitures, and, if the eonfincment otherwise authorized is
less than threc months, confincment at hard labor for threc
nonths,

"If an accuscd be found guilty by thc court of two or more-
~ffenses for nonc »f which dishonorable discharge is nuthorized,
the fact that the suthorized confincment without® substitution
for such offenscs is six months or nore, will authorize
dishonorable discharge ancd total forfoiturcs."..ccceceee

o

Public Law 75?—-80th Congress, Chapter 625--2D Session,
"\RT. 108, LDT“?Q——J:P 'R.TION FRO!! TEE SERVICE,—

"No cnlisted person, 1-wfully inductod into the militory
service »f the Unite? Statcs, shnll be discharged from snid
scrvice without 2 certificate of :ischargc, =nd n» cnlisted
person shall be discharged from said sorvice before his term
of servicc has cxpired, cxccpt in the nanner prescribed by
the Scerctary of the Department of the Army, -r by scntence
of a general or specizl court-martisl,"

"ART., 12, GEMZ R.L COURTSALRTL\L ,==cocovsccas

"Prﬂvidcﬂ, That general courts-martial shall have power
to adjudge any punishnent authorized by lew or the custom of
the service including a bad-conduct discharge,"

ART. 13, SPECLAL COURTS=MIRTI' L.==.cscecsees

"Provided, That subjcet to ~pproval of the sontence by
an officer cxercising general court-martinl jurisdiction and
subject to appellate revieow by The Judge lAdvocate General
and appellate agencies in his office, o spceial court-martial
may adjudge a bad-conduct discharge in addition ton other
suthorize? punishment: Provided further, That a bad-conduct
discharge shall n-t be adjudged by a special court-mortinl
unless a completc reeord of the proceedings of and testinmony
taken by the court is taken in thc casc,”

II. Navy Provisions

Articles for the Government ~f the Navy,
No simil~r article. Sce 34 U, S. C, 191-206,

Nav2l Courts and Bonrds,
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Sre Blliasseneasse

"Where the eourt decems an offensc found proved serious
enough to warrant 2 sentcence of imprisonment it should, except
under most unusual circumstances, or where not allowed by the
limitation of punishmcnt, includc in its scntence dismissal

or dishonorablc or bad conduct discharge; a man who has com-
mitted such an offcnsc is not o proper person to remain in the
service, Furthermore, such a scntence puts the accused in prison
in a status altogcther diffcrent from that of the other prisoners,
A court must be ecarcful in senteneing to confincment to include
accessorics in ifs sontence, as otherwise the man will continue
to draw full pay,

"The stigna 5 ~ dishonorable discharge is in itself o
severc punishment, Its usce should, therofore, be reserved for
those ¢ascs where it is entirely proper that this stigma should
attach,"

STC. 456, "Restriction upon sentences involving dishenorable
dischargce,-= ~

"Speeinl attention is invited to the fact that wherecver-in
the accompanying table a dishanobable discharge is authorized, the
court, if desiring to adjudge a discharge, nced not adjudge a
dishonorablc discharge, but may in licu therecof adjudge 2 bad
conduct discharge, In goneral, dishonorablo discharges should
be rescrved for crimes involving moral turpitude or the serious
military or naval crimces,"

SEC. 476,

It is desirable that senteneces of discharge be’conditionally
remitted for first offenses not of 2 scrious nature,

SEC, 623, note 24,

A general court-martial may sentenec an enlisted man to dis-
honorable (bad-conduct) discharge nlonc, but this sentence is not
ordinarily dcemed advisable,

3. Proposed Navy Bill,

Mo similar article,

I1I, Differcnces

Thae Havy has no provision comparable to A, Y. 108,
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The provisos of A,1/., 12 and 13 quoted above mercly serve
to authorize Army General and spccial courts-martial to adjudge
bad-conduct discharges. This authorization might be placed
¢lsewheré since this is the only punishment mentioned in those
articlces,

Undor Ammy practice, 2 genoral éourt-martial may impose
a sontence of dishonorable discharge

ge.
1) /hen enfininment greater that six months is imposcd.
= -
(mandatory).

4y

(2) On conviction of six minor offcnscs within onc year,

(Permissible).

(3) On conviction of two offenscs for which the total
authorized confincment is gix months or morc,

(Permissive),
(4) There authorized. (Pormissive).
Under Havy practice, as a general rulge, a person should be
given a dishdénorable or bad-conduct discharge if sentenced to

imprisonment.

In the Havy Table of 'aximum Punishments cither dishonorable
discharge or bad-conduct dischargc is authorized for cvery offensc,

However, it is also Navy policy te conditionally suspond
dischatges for first offenders, if the offensc is not of a scerious
naturc, Army poliecy is the same,

IV. Receommendations

The First Ballantine Report:

"Bad conduct discharges., A review of the rocords of a
resprescentative number of cases cdiscloscs that bad conduct dis-
chargds are awarded in approximately 20% of the total number of
cases, Although the discharges so awarded arc remitted on pro-
bation in approximately 85% of the cases, the practice is subject
to objection. First, since a summory court may, cxcept for loss
of pay and'cxtra police dutics, scntence an offender to only onc
punishment, thc remission, on probaticn or otherwisc, of the bad
conduct discharge nccessarily results in ths offender's cscaping
sericous punishment, Sccond, 2 bad conduct dischirge is infre-
quently an appropriate punishment in time of war, The loss of
manpower involved is to be deplorcd. The offender who roccives
this punishment is pliced in an ~nomalous pesition under the
Sclective Service Law, The position of the Havy is no less ano-
malous sincc in ccrtain circumstances it may subscquently accept
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the offinder back into the scrvice. If the offender is not ac-
ccpted by any branch of military service, the ultimate punishment
is restoration to civilian lifec with little difficulty in ob-
taining a safc and comparatively lucrative position, The possi-
bility that there arc some men in the scrvice who would welcome
such punishment should not be nverlooked, In many instances,

the offenders might more appropriately be sent to rchabilitation
centers, or, if the particular circumstances warrant, to active
combat arcas., The Amy *special court martial, ! referred to
above, has no power to adjudge discharge,

"Recommendation: As a matter of policy, bad conduct dis-
charges should not be adjudged except in cases wherce the offense
involves noral turpitudc, or where the accused is neither
presently nor prospectively of any value to the service.™

The Kecffe Report:

#2. Discharges: The types »f naval dischszrges are numerous
and the distinctions betwecn tham arc but littlc understood by
the general public, and, it would s.em, by most members of the
naval scrvice, This is onc »f the reasons the Board hesitated
to recormend immediate discharge in may cases, or a change
in the fom of discharge, although in a very fow cascs its rcc-
ormendation took this form,

"This much scens to be true under the various statutes and
regulntions relating to discharges:

"Under the Scleetive Scrvice Act o man discharged from the
Navy with cither a dishonorablc discharge or a bad conduct dis- |
charge is barred from public cmployment- by the United States
Governnment, It does not scem to nmatter, in the cose of o Bad
Conduct Discharge, whether it was awarded by o sumnary or a
general court martisl.

"Any dishonnrzble discharge or bad conduet discharge from
a goneral court martial will deprive & man of benefits under
the Servicenon's Readjustment Act of 1944, A Bad Conduct Dis-
charge from a2 sumnary court if for mutiny, spying, moral turpi-
tude or wilful and persistent nmisconduct may also rob a man of
the benefits under this Act, In curtnin other eascs an undesirable
discharge will causc loss of thesc bencofits,

"A collateral statute, often ¢onfused by the public with
the statute relating to-discharges, renders a person incligible
t? become a citizen, or, if he is already a citizen, deprives
him of his citizenship, and rend rs hin incaprble »f holding
any fcderal office, if he his been convicted by a -court martial
of descrtion in tinme of war, A reeent amendment provides that
r?starztian't& active duty, or reenlistment or induction, in
tl?c'if war, shall scrve to restore the nationality or citizon—
ship, and the civil and political rights, so lost,
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"Although this statute relates to the offense, as cvidenced
by conviction thercof, rather than to the form of discharge, it
becomes important to consider it in connection with the subject
of discharges, because of the rcecent amendment. For, by virtue
of this amendment, restoration to duty has the cffect of restoring
the citizenship previously lost, Conversely, a failure to
restore a convicted deserter, and execution of his discharge,
renders permancnt his loss of eitizenship.

#"Because of the above seriocus conscquences of a dishcnorable
or bad conduct discharge, and of a2 discharge based upon 2 con-
viction of wartimc desertion, the Board has suggested, in
Scetion VII of this Rcport, that a dishonorablc or bad-eonduct
discharge be exccuted only upon order of the Scerectary, of his
duly designatcd representative. Such 2 procedure has alrcady
been proposed by the MeGuire, 'hite, Judge Advocate General, and
Tedrow-Finn draft articles. It is contemplated that exccution
of such a discharge would bc ofdercd only after review by the
proposed Sentence Rovicw Board.

‘"There is ancther reason why this procedurc would be advis-
able, A dishonorablc or bad conduct discharge of an onlisted
man is comparable to the dismissal of an officer, Both have
the samce serious consequences, The latter can be carricd ingo
exccution only after the case has been confirmed by the President
or Secrctary. To permit cxccution of a dishonorable or bad
conduct discharge of an cnlisted man without requiring a sub-
stantially cquivalent rcview is to apply a double standard of
justice, It is perhaps for this rcason that all the draft
articles which have been proposced provide for execution of a
discharge »nly upon order of the Sceretary, or his duly desipg-
nated representative. The Board concurs in these proposals,

"It is belicved that the Advisory Council should review
the whole subject of discharges, in tho light of the above
discussion. The Advisory Council should-also consider whether
the discharge systen could be simplified, and the nurmber of
different kinds of discharges reduced, In this connection, the
Couneil should eonsider whether the bad eonduct discharge should
be continucd and whether the stmmary court martial should continue
to have the power to impose it,

nFron time to time tho Board's revicwers recormended that a
dishonorable discharge be changed to n bad conduct discharge, The
Board's recluctance to approve such recommendations was based
principally upon its inability to discover any substantial
differcnce between the two, As stated above, cach such discharge
from 2o general court martial deprives the recipient of public
employmént and benefits under the Serviceman's Readjustment Act
of 1944, Under these circumstances the Board felt that there wes
no substantial reason to recommend a change in the form of discharge.

"On the question whether the summary court martial should
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r to impose a2 bad conduct discharge, the
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this form of punishment but sparingly.
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"Tondd of the Burcau of Naval Personnegl,

"It has been suggested that the power of the summary court

nartial to imposc confinement be substantially inereascd,

If this

is done, it might remove thc reason for thet court having power

to _?iv-'.! a2

coursce, b sonc

martial if the power to
away from the summary court martial,

"In any cvent, no bad conduct discharge, whethor impnsed
by a gencral or a summary court martial should be
exccution without rovicw by a Sentence Revicw Baard

bad crnduet discharge,
be a réason why such power should be
inereasc

On. the other hand, it might
continued, There might, of
in the number of trials by general court
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It HECOLI'ENDATICN:

"The Board rccommends that the Advisory Council study
the whole subject of discharges, both disciplinary and adnin-
istrative., Such study will be assisted greatly by the currcent
study of Joint Army-Navy Personncl Board which wie uncderst

is considering the recommd inn of uniforn types of dis-
charges for both services."

The Vanderbilt Report (Army) rccommends:

"There should be an additionnl type of discharge; nancly,
a discharge fc imilar t lcd "blue discharge"
in order that 2¢ should be
reserved for « nses,"

Tho Sccond Ballantine, IleGuirc, and "hite reconnendations

4 licmorandum for the Arny J.G fron the Statutory Rovision
+

Group, Manngément Divisicon, 0AC, dated 6 JAug. '48, indicated
that sincc 4, 7.°108 has only 2 c¢osllaterial rclationship to
military justice, it might be clifindted fPim the Articles of
Yar and placed clscwherc in the U, S, Code,.
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A

Uniform Code of lilitary Justice

Sub ject:

Oath of Enlistment, A, W. 109,

I. Army Provisions

1, Articles of War

"ART. 109. Oath of Enlistmert.— At the tince of his enlist-
ment, cvery soldier shall take the following oath or affirma-

tion: 'I, do solecmnly swear (or affirm) that I
will bear true faith and allcgiance to the lUnited States

+ of Arcrica; that I will scrve them honestly and faithfully

against all thcir cnemics whomsocver; and that I will obey
the orders of the President of the United States and the
orders of the officers appointcd over me, according to

the rules and Articles of War.! This oath or affirmation
may be taken before any officor,®

2. llanual for Courts-lartial

No corment.

3. Public Law 759--80th Congrecss, Chaptcr 625-2D Sossion

No change,

IT. Navy Provisions

1. Articles for the Government of the Navy

Wo like provision,

34 U.8.C. 593 provides that Navy officcrs and enlistcd
men shall take the oath of allegiance provided for officers
and men of the Army and larine Corps,

ITT. Differences

None except that 6ath is included in Articles of War
and Title 34 U.S. Code.

IV. Recommendations

The Statutory Revision Group of the Army Comptroller!'s
Office indicates that this provision might be omitted fron the
Articles of War. Letter CSAU-L, 6 Aug, '48.







Uniform Code of Military Justice

AW, 110
e L

Subject:

Certain Articles to be Read and Explained.
A. W. 110,

I, Army Provisions

Articles of 'Aar

"ART. 110, Certain Articles to be Read and Zxplained,--Article
1, 2, and 29, 54 to 96, inclusive, and 104 to 109, inclusive,
shall be read and explained“to every soldier at the time of

nis enlistment or muster in, or within six days thereafter,

and shall be read and explained once every six months to the
soldiers of every garrison, regiment, or company in the service
of the United States.”

Manual for Courts-ifartial

"Par, 126, Courts-fartial--RULZS OF EVID"NCE--liisccllancous
Matters,

"a, Intent—-Ignorance of Law—-Ignorance of the law is not
an excuse for a criminal act. This rule may be partially
reélaxed by courts-martial in the trial for purely military
offenses of soldiers recently enlisted.

"For example, a recruit might be permitted to show that
the Articles of War had never been read to him as requi:nd by
A. W, 110, While such evidenee would not amount to a defense,
it could be regarded by the court as an extenuating circumstance,"

Public Law 759--80th Congress, Chapter 625, 2D Session

"Sec, 240. Article 110 is amended to read as follows:

WART, 110, CERTAIN ARTICLES OF "'AR TO BE'READ OR Z¥PLAINED—
Articles 1, 2, 24, 28, 29, 54 to 97, inclusive, 104 to 109, in-
clusive, and 121 shall be read or carefully cxplained to cvery
soldier at the time-of his enlistment or muster in, or within
six days thereafter, and shall be read or explaincd oncc cvery
six months to the soldicrs of cvery garrison, regiment, or company
in the scrvice of the United States, And a compleote text of
the Articles of War and of the llanual for Courts-Martisl shall
be made available to any soldier, upon his request, for his
personcl cxamination.,"

1T, Navy Provisions

Articles for the Government of the Kavy

WARR: DG eas pamsios Lvery commanding officer of a wessel in the




A, 110

Navy shall obey thc following rules:

"Tenth (v........).— He shall cause the Articles for the
Government of the Navy to be hung up in some public part of the
ship and read once a month to his ship's company. ..ecovveecel"

2. Proposcd Navy Bill

"Sec, 13, Article 20 is rcnumbered as Article 3 and amended
to read as follows:

"Art, 3, Officers and all others in authority in the naval
scrvice shall takec all necessary and proper measures, under the
laws, rcgulations, and customs of the naval service to promote
and safeguard the morale, the physical well-becing and the general
welfare of the officers and enlisted persons under thei* command
or charge."

ITY, Differcnces

1= The provisions in the present A.G.N. for posting the Articles
and rcading them monthly to ship's company have becn e¢liminated
in the proposcd Navy bill, Tt is undc rstood that similar oro-—
visions wvill be contained in a ncw edition of Havy Rcgulations
which is now being prepared.

2. Naval Courts and Boards docs not contain any provision that
if a man can show that A.G.N. have ncver becn read to him, such
evidenée¢ can be regarded by the court as an oxteonuating circum-
stance,

IV. Recommendations

1, Vanderbilt Report, page 12.

"Special cmphasis should be placed upon the education and
instruction of enlistcd men with respect to Army justice. The
Articles of War should not only be rcad; they should be explained,
The instructions should not be confined to Articles rclating
to punishment of cnlistcd men, but should include the Articles
dealing 1ith the rights and the protcetion of cnlisted men, such
as Articles of Yer 24, 97, and 121,

"Farther, thc nature and the function of general courts-
martial, speeizal courts-martial, summary courts-martic’, and
company punishment should bec cxplﬂintd The enlisted man should
be ta ught that aprmy discipline and army courts-martial arc necessary
for his comfort, protcction and safety; and that the Army judi-
cial system is not something for use against him, but something
which works for nim,"




Kecffe Report, page 289,

"Although it has becn said by same that the reading of
the Articles to an assembly of naval personncl fails to accom-
plish its purpose, nevertheless, it is felt that something is
accomplished by this reading and that it should be improved
rather than abolished.”






