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The studi5S contdined in this notebook we~e prera~ed

by the 5t"l.fr of the CoD'n..ittee en a U:1iform Code of l:ilitary
Justice and evolved as a handy referencemd \lorking basis t,\
a cl1uaint those concerned ,..ith the draftin~ of the Code wit~ the
problems 3nd differences existin~ in the pr3ctices of the Ser­
vices. The studies ~ere not intended for publication, hdve not
been edited for that purpose, and 25 included h~rein are in
their ori~in)l ferm.

Each study is based on an ... rticlc of "ar "on our..bared
accordingly.

L

•

Part I of each study reflects the ~resent Articles of
:':ar, the rticles of PH as amended by the ..ielective Service
Act (Public Law 759 - 80th Con~~ess, 2nd Session, 1948), ~nd t~e

int~rpr~t3~ions of the rticles as shol.n j~ the Manual far Courts­
Marthl or in other sou' . ",5 when necessary for purposes of
clarity.

Far", II r" e3ch 5tuCi;r includes the present compdrable
or similar Articles for tile Jo\'ernment of the Navy, interpreta­
tions of thos~ {rticles as Sh0\n in Naval Courts and Eoards and
elsewhertl, and my pertinent provisj.cn of the proposed Navy bill
(5. 1338, 80th Conpress, 1st Session, 1947).

Part III compdr~s the differences which exist oetween
Army and Navy prdctice3 with porticulJr emphasis on the differ­
ences betwe(,n the provisions of the Articles of V"ar as arno:.nded
and those of the proposed Navy Bill.

Part IV lists r~commendations and criticisms drawn
principllly from tho mdny stuoies and reports on militsry justi~e

and, in some cases, from the he~rings before the House Armed
Services Committee.

FELIX E. LARKIN
Executive Secr~tary

Jemu::3ry 6, 1949
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Uniforn Code of . .iJ.itary Justice
Subj ct: Dcfiriitions - ;~. I. 1

I. :JT.)' Provisions

1. .\rticles of Tar

":.RT. 1. DcfLrtitions.-Tho folloHin!; Hords "h....n us.:d in

thes~ articlos shall be constru~d in th~ senae indicated

in this ~rticle, unlos.- the cont~xt shows th'lt a diifcr""nt

s...:nse is inwndcd, narJ~ly:

(a) The 1.'Ord !Iofficerll sh:-,ll bo construed to r:;fer

to a COf.Tussioncc. officur;

(b) The \'ord IJsolc!.i...:rrr shall bo construl..:c. as including

11 nonconmissioncd officer, a privat.:l, or an:' othol' (,n.' istod

1Cl1;

(c) Th-3 \:ord It conpanyll shall be understood as including

a troop or battery; and

(d) The , ..ord "battnlionrr shnll be und.Jrstood as L,cluding

a squadron.

2. Public Law 759-00th Congress, Ch~ptor 625-2d Session

lIilrticlc 1 is anonded to rend as follows:

lI(a) The l':ord 'officer' sh2.1l be constru....d to rofer to

a COf.T-..issioncd ofiicer.

II (b) The ",urd .soldLr' s1.::.11 b ... constru(;d as incl'HiinG

a nonconcission~d officer, ~ ,rivatc, or 3ny other ....nlist~d

t\.-'ln or ttonan.
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II (c) Tho,:) wore I con~nyl' shall tx:: cO:1strucd o'lS includ-

ins ~ troop, batt<::lr,:.', or corrcs?<,nding unit of th03 ground

or air forc,~s.

"(d) Th.,) r;ord 'bnttalion' shall bo co~strucd as i:1Clud-

in~ a sru~C:ron or corrcspon'"!ing unit of th.,) Ground or air

rorc~s.

II (0) Th,.; l'."Ord Ica'.iot I sh:Ql bo construecl to refer to

;]. cadet of the United St-.t..:s "ilit:try :~cad~,'JY."

II U~vv Provisions

1. .lrticl,;s for the Gov.;::~nt of the United St..,tcs UJ.vy

118.73. : 'CWil'1g of Ioffic",rs I n..'1d Isur~rior officers I as

used in the .•rticlcs for th,-, Govcrnr~:1t of the I:avy.-

lithin th.J nC,",-'1ing of the Articles for the Govcrrt':lOnt of

th~ N~vy, wllcss th0~ be sOI~thing in tho context or

subject n~ttcr repugnant to or inconsistunt ,~th such

construction, 0 f fie c r 5 s~ll ncxn coMmissioned

ann '";arrant officors; sup 0 rio r 0 f fie 0 r s

sr~ll be h~ld to include natty officers of the Navy ~,d

noncor.ni.ssioncd officers of tho I:"rinc Corps in ad(lition
•

to th-J offic...:rs ..::nu;'J..;ratcd. 1I

2. ?ropose:d Ijav:,' Bill

or ~rocures th~ coroDission of ~ off..::nsc by another is

~o..::vcr aids, ~bcts, couns~ls, con~ds, induces,

o princi~"1.l. II
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r' .•RT. 1J3. The follO"-'i.ng 'lords \lhon us.,)d in those

~rticlcs shall be construo~ in th~ sanse indic3t~d in

this articlJ, unless the context indic~t~s th~t a

~iff~r~nc~ sons~ is intendod.

II (a) The l'°Orf; loffic.:::r t sh~ll be construed to

refer to con:rission(ld officer .1nd ''"\rrant offic::=1", r.z.l.c

or fer._....lc.

II (b) The vords IcorrlB.ndine officer' :mc' lofficor in

cor:nmd' shall be constY·ued to n~M only .:m officor

rcgul:\rly ordare"-', d~ta1lco:1, or desi"n~tcd to cornand

duty.

II(C) The \'lOrds lofficer in ch....rgo l sh'lll be construed

to nCM only-.n officor regul..~.rly ordcNd, {~..;;tClil.::d, or

d(;si~;n':lt,~~_ as officol" L"1 ch"l.rge.

lI(c') Tho \Iorc,s 'cot.1."ussionod officor l slu1.1J. be con­

strued to include corT.lissioncd Harrn.11t officers, in adc.i­

tion to cOL~issio.'1ed officers.

II (e) The ;"ords I sup"l"ior officer I sh.:lll be construed

to includ~ sup~rior petty ofric~l"s Clnd superior .'10.'1­

cOl'll1i.ssioned offic:JTS of the n.:lv:ll s..:rvicc, in acr'ition to

su,..;rio~ offic..;rs of the nnv .... l s"rvicc.

n(f) 'Ibo ~~ords '-.:nlist I, I mlistcti1, I enlistncnt I, and

I ..'1listed pcrson I sh.11 b_ constru~d to include hlf.uct,

induct::d, inc.uction, cn,~ in~uctod p .rson, r..:spectivcly,

in .:l~~ition to .:::nlist, ~nlistcd, cnlist~nt, :lO~ enlisted

?~rsonJ ros9 ctivcly.
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"(g) The ''Orus It_rn of ..::nlistn::nt l shul ix. c'm-

stru~d to include t~rn of inJuction, in ad~ition to t~rn

of cnlistncnt.

1

I! (h) . ords uS.:ld in th.J r...c.sculino ,:.:::nrl..:.:r sh:lll be con-

slrucd to include f>2:r'l.Js :!s t,.11 :is r.:-:.bs. lI

III. Diffcrcnc~s

.~rticlo of . 'ar 1 now in force d..:!in:::s t~ 'I?rds "offlc.:Jrll ,

"soldicr ll , IICOr:.p'mY" J :!J1d "battalion", :1:1"" Public J..a\'l' 759 c.nL.....rg..:s

t· TO of th_s) definitions and (lcfL'1.cS the Hord 1IC<"lcctll •

The pro _scnt :.rliclos for the (}.>v,;rnncnt of the Uavy cefine the

\'.:)rj's noffic.::rs ll nnd Ttsup... rior officc.rs. 1!

Undor ~ :"l'OPOSCC r0vision, :1.. G. tJ. No. 48 woul" dorin.':! the ·.',urds

!loffie 1'1' J lIcor.l'".nn:~inc1 officeI'" J lIofficar in char£on, ncoJ.r.issi~n.,,;u

offic ...r", "superior nfficcr,n tr':'nlist..;n p.::.rson lJ Md ".llicd terns,

lltorn of .)nlistncnt, 11 .:md provide th'1.t na.sculine terns sh:ll1 include

f"::0'1105.

Tho proposed nav'll bill also c1..)fines thJ . urct Itprincip.'\lU

':rhich is not ~ .finod in :,rtic1es of Jar.

The diffor.::nc~5 bctl10cn tho ·~rticlcs of '~r, "1.5 :>.n....ndcrl, nnd

.
tho sugg,:,sterl.. ~ndoont of the :.rticl.....5 for the Gov ~nt. of the

:~~V:J ,rc these:

:•.• ', dc:"L'1CS "'.Jfficcrll .:'.5 .'l co:::niS5i')!'l.'::'; ,ffic.:.::-. Th~

:,. G. fl. definition inclur.0s cor.cissionc:d, oeicers, !"U'rant offic"rs

"'.r.1 r..m ..'\l..::s. Unr'.::r cst"'.blishcd ..rn:' !Jr::l.cticc ,.'nrr.:lnt offic..;rs ar~
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not conr.ussL'n..:c offic..:;rs, and thiJ .•my h".s no count\:lrpo.rt for th~

N~VjdS Cr)n,rli.ssi0n~~: :71rr3.nt "fficer.

: •• G. U. c'')... s <tn( ,~. r. (1)...5 not ",~fin;:l th~ t.,}r~ "C')l:r:mr1inf

offic r", lIoffic0r in ch"1.r..,0" ,~"1n. Itsu~ri')r offic .... r." (But note

th.. t : '0 1;6 ,rcvic~s f·:>r ·...,=ti~n b:' th.... "officer c:)::'_3l1~..... for

the tine b~in~II).

". '. dcfb.:Js us,ldi:::rll .3.5 :ir.clu-lin-; nonc""i;,oa.ss:'?n..:ld "fficYrs,

priv~tcs ~:1'~ ,,11 oth..;r .nlistor~ ucn "r . on:m. :.. G. r. cefin::os

"enlist, ·1U Me ~liur:. tcrr:.s :lS ii1clu.... inc1 induct..:'os •

.'. I, c'cfin..:;s llc:-ep'l1l' 1 as inclufing a trOQ:>, b"tt...ry, or

c:jrr~sp~ndlng unit. :.• G. n. cmt'lins no such ,~cfi!liti ,no

.\. '0, l~ufil"l>.:ls th.:: '7)~',,! l1e,:l,r:otn (U. S, ", :•• ) ••~. G. ii. c'mt"ins

no cl)~p"r~bl~ d~finition.

"6 !,,'Jintcd out :tbovo, ". G. 11. ,4.,05 :md '" '/. r~O\J5 n't '-"fine

tho ',lOrd uprincip:llU.

IV. Rocoi:!,":>ndor, Pr,wision

The :.m,V considlJrs that th<J defin'tions cont,".i."'l.<JC: in ,~. "T. 1

s .rva 1. us~ful purpOSlJ am' the pr?pos ...l to include definitions in

G. il. S..:llJT.lS to rccogniz,':! their v'l.1UlJ.

':)~~rn p0nil cocos seck to s~t forth clc~rly ~n~ concisely

.. 1v "rc off,meers anc~ ~,h·_t ~ro "'ff.,ms,Js \ i.thout l'\:;sort t? ju"-~icial

intor,Ntaticn. Inclusi m )f n..:..:d.:l" ccfir.itions .,f tcrrlS

forr .. to this trcni.

ulct con-

Unl.::ss \·..,.rr ....nt f)ffic.:rs 'IT..:' -1v....n sir.iL r st ... tus in the _....>Y.:y, 1!"'.vy,

'lllrl :.ir Forco, it "ill be n_c ss.J.ry t') tr...at th_rl s~p;>ratcly in fcTf.-.u­

Inting unif::'lrl1 d ... finitions.
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ro gr..:at ~ifriculty sh"uld b .... .::nc"u.'1t~~~d. in p::-cpnring ::l ur,iforn

"efinition of lIc-:'lr....~..uylin~ of~ic .. rll :.n~ -:lli....c! terns.

It S.;...:jiS obvious th"'..t.. th.... l!"'vy --'r"pos I t'l inelu:':::' ir.~uct .03S

in th.J --1..Jfiniti 1 of lI~nlist.' f·..,;n" is b .....th ~.ppr:J;Jri:lt~ ".lJ.' l..!.;sir.3.t-I.J.

units, ..... 1. IIcu,l' ....n~l.

iJ'"J vr,lic. ;,bjceti":ln :1p!'... .:-.rs t 'l. lmifnrn "C!finition of th....: ':ore.

Ilprincip<'.lll.

v. Furthc r Cor: ',Jnt

.\rticlo of' ','"l.r 1, 3.5 nOI": in f?rec, pr·)virl..Js th:.t: "The fo1l0\-:-ing

l'!Or'is wh.:.:n usc\~ in th...:sc ......rtielcs sh:-:.ll be c~.nstrucr\ in the sonse

indic:\tel'. in this :.rticlt,: unloss tho e'"lntcrl ShOHS th."t ''l cliffcrent,
sense is int,mr'cd, n .....nely,: II

Then follor: sub-p:.r·'1Gr"l~hs (:-.) , (b), (e), (d), Y'hleh define

e.)rt in teras.

H. R. 2575, cs r0pcrt~d to the House of ~cprcsQnt tiV0S by the

H'>us ... Conr.ri.tt...:i,.l on .,rree!. &rvic"s J rvt".ins th.. ~tro(:uctory pilr....gr.:lph

in ... ~. 1, ,1S qu')t.:ld ::.b'lve (FLp'rt No. l03h, 1-;. R. BOth CO:lgrcss,

1st S~ssi?nJ ~'1Ge 14).

:.!,=,'1T.~ntly thro!.lgh an 'l:'ninistr""ltiv ... I")v.:.rsir,;ht :1. R. 2575, f"!.S

p~sscd by th~ Hous~ of Rc,rc~~~t~tivos on 15 J~'1~ry 1948, ooittcd
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the intr'.)(:uctory p 'raGr~ph in... 1. 1, 1.5 OJ',' in fore ... "'.!l':' ,:uot,"c.

~b~vv, and P.L. 759, 80th Congr~ss, Title II ~~r~t~t~s t~s
•

oni<6sion. Th.::rcfoT'c th:: ...ffect ,f P. L. 759 is to clir.inatc the

intr'X'uct"ry p3.r3gr~,h fron the prcs.J!1t :.•. ,'. 1.

be rct-:.in.::c •

1



•

••
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Uniform Code of Military Justice
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hll persons under sentenoe adjudged by courts-martial;

,.11 persons admitted into the Regular ~~rmy Saldisfs'
at Uashington. District of Columbia.

"(e)

"(f)
Hor.J,e

"Patients in the ;...rmy and Uavy General HospitaL Hot
Springs, t~k. (.~ct of lJurch 3, 1909; 35 Stat. 748.)'"

It(d) .~ll retainers to the car..p and a.ll persons accompanying
or serving with tho armies of the Wnited States without the
territorial jurisdiction of the United States; and in time
of wa.r all such ret~iners and persons accompa.nying or serving
with th~ armies of the United Sta.tes in the field; both within
and '/ithout the territorial jurisdiction of the United States;
though not othenYise subject to these nrticles;

!I(c) Officers and soldiers of the Murine Corps when detached
for service with the armies of the United Stutes by order of
the President: Provided. That an officer or soldier of the
Marine Corps when so detached may be tried by military court­
martial for an offense committed a.gainst the laws for the
government of the naval service prior to his detachment; and
for an ofrens~ committed against these articles he may be
tried by a naval court-martial after such detachment ceases;

I. ~ Provisions

a. ".ti.R!. 2. Persons Subject to Military Law.-- The rollowing
persons are subject to these articles and shall be understood
as included in the term 'any person subject to military law l ,

or 'persons subject to military law', whenever used in these
articles: Provided, That nothing contained i~ this ~.ct. except
as specifically provided in .~ticle 2, subparagraph (c), shall
be construed to apply to any person under the United States
Naval jurisdiction unless otherwise specifically provided by
law.

"(b) Cadets;

lI(a) .nIl o.fficers. members of the nrmy lIurse Corps, warrant
officers. ~roy field clerks. field clerks ~uartermaster Corps;
and soldiers belonging to the Regular ~rmy of the United States;
all volunteers; from the dates of their muster or acceptance
i~to the milit~ry service of the United States; and all other
persons luwfully cal~ed, drafted, or ordered into, or to duty
or for traininb in, the said service, from the dates thei ure
required by the terms of the call, draft, or order to obey
the same;

Su~ject: Persons Subject to Military or Naval Law .
... W. 2

-1. hrticles of War.

J

•
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lIPersonnel of the Coast and Geodetic Survey transferrEd
to the service of the :·ja.r Deptlrtment. (Sec. 16, act of May 22,
1917, 40 Stut. 88.)

'tpersonnel of the Lighthouse Service trunsferred to the
service of the -jar Departmt:nt. (l~ct of ...ugust 29, 1916: 39
Stut. 602.) .

Ulnmates of the Nation... l Ho:n& for Dis~bl(jd Volunteer
Soldi~rs. (R. S. 4835.) ••

"Personnel of the Public &: Ith Service detailed l.n

tir.lo of war for duty "..,ith the 4rmy. (J. R. No.9, July 9, 1917;
40 Stot. 242.)

"Im:1~tes of tht; Soldiers I Home. (R. S. 4824.)."

IICivilinn employees, Dig. J. a. G., February, 1918. p. 7;
Dig. J. 4' G. 1918, pp. 79. 195; Dig. J. ~' G. 1919. pp. 13, 339.

.For further legislutive references s~e 24 U.S.C. 20 .

••R. S. 4835 has boen repenlt::d; s~e 24 U.S.C. 137 •

l~e!:lbers or Red Cross,
p. 98; Dig. J •.~. G. 1919. p.
p. 204.)

Dib •
96. 1t

J. l1.. G. J..pril-Dect::t::!ber, 1917.
(M.C.U., U.S. 4rmy. 1928.

•

•

....This ca.tegory of persons is covered by ~•. ri. 2 (r); SEJ~

24 U.S.C. 54.

b. .I.ddi tionnl st::...tutory reft:nnces inrlulilncing the jurisdiction over persons:

(1) Inductees: Sec. 11, Selective Training nnd Servico i.ct of
1940, 50 U.S. C., .npp.~311. oonstr~d in Billings v. Truesdell,
321 U.S. 542, 559, 1944; and Stlc. 12, Sc1ectivoJ S"rvice J.ct
of 1948 (P.L. 759 of 24 Juno 1948.)

(2) Personn~l of tho Medical Department of the Navy serving
wi th u body of t!nrinus dtlt:.lched for service with the .lImy
by order of thE; Presidunt: l.Ct of 29 AUg. 1916. ch. 417,
39 St:..t. 573, 34 U.S.C. 716; cf. s",;c. 8, !.l.C.'., U.S. nrmy~

1928, p. 8.

(3) Lighthouse Service I Tr~nsrLrred to the Coast Guard by
R~organiz~tion Plan Bo. II. Sec. 2. 53 Stat. 1432. effective
1 July 1939. Sl::It out under 5 U.S.C. 133t; cf. :..lso J~ct of
5 aug. 1939. ch. 477. 53 Stat. 1216-12-17. nnd nct of 11 July
1941, ch. 290, 55 Stat. 585. Cf. 33 U.S.C. 757-758 .

(4) Co~issioned corps of the Public Health Service when
constituting a branch of ~he rtrmy in time of war: ~ct of
1 July 1944, ch. ~73. title II. Sec. 216, 58 s~t. 690,
42 U.S.C. 217.
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(5) Persons trbble under law of lIur by military tribun!Jls,
including, but not limited to. spies: ••.. ,. 12, cf. also
H ••• 15 rmd 82.

(6) Persons who, whUe in the l\.rmy, com.o::ittod un offense
a.gc.inst h'-'i. 94. and were then sepa.ra.ted from the J,.rny:
11.: •• 94.

(7) Officers disQisscd in time of w~r by order of the
President and requesting tri~l by court martial: Sec. 1230 R.S .•
10 C.S.C. 573. Cf. Military Laws of the United States,
8th ed., 1939, Sec. 227. p. Ill.

(8) Prisoners of war in .•rmy custody: The la.w of war and
the Geneva Cor.vention of 27 July 1929 rcl~tive to the
Treatment of Prisoners of ,ar. Treaty Series ~o. 846, 47 Stat.
2021. Cf. :...ne!:ly Prisoners of .:o.r, ..ar Dt.partment Technic~l

llunual 19-500.

(9) PersonB in contflmpt of court: J •••• 32.

2. Public LAw 759--80th Congress, C~apt~r 625--2D Session.

Title II, 86C. 202:

"SEC. 202. Article 2, subpa.r:lgrnph (ll.), is amended to read
as follows:

II
I (a) ./\,11 lIfficers, warrant officers, and soldiers

belonging to the Regular Army of the United States; nIl
volunteers, from th~ dates of their rnustur or Qcc~ptunce

into th& military service of the Unitod Stat&s; und all
other persons lawfully called, drafted, or ordercd into,
or to duty or for training in. the said servioe. from the
d~tcs th~y ure requiYod by the terms of the call. draft,
or ordor to obey the same;"

II. ~ Provisions

1. hrticles for the Gov€rnment of the Navy.

Th~rc is no statutory provision closely cornp~rnble to h ••• 2.
except tho follo~~ng:

•
u. R~tircd offict:rs of the rcgul'lr lIavy:

S~c. 1457 R. S., 34 U.S.C. 389.

b. Midshipmen:

ncts of

•
23 June 1874, ch. 453. 18 Stat. 203,

2 Murch 1895. eh. 186, 28 Stut. 838,
1 July 1902, ch. 1368, 32 Stat. 686,
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3 Murch 1903, ch. 1010, 32 Stat. 1198,
9 :~pril 1906, ch. 1370, 34 Stat. 104-105,

11 Dec. 1945, ch. 562, 59 Stat. 60S,
34 U.S.C. 1061 et seq.;

sec o.1so nct of 14 July 1941, ch. 292, 55
Stut. 589. (34 USC 103S-1), as amended
by P.L. 564 of 1 June 1948; and P.L. 752
of 24 June 19·...8.

c. ~~mb~r5 of :hv·l Reserve find Marine Corps Reserve when
~mploycd on active duty, etc.: Sec. 301, Navul Reserve ~ct of
1938, 52 Stat. 1190, en. 690, title III, 34 USC 855; cf. also
SfJc. 2 of the. N..v!.41 RE.Ser'l(; ...ct of 1938, 52 StAt. 1175, eh. 690,
title I. 34 USC 853u.

Linited Servicelbrine Corps ReservEi, r ..ct of 20 J::m. 191%2,
ch. 12. 56 Stut. 10, 34 USC 853 a-I.

d. ~mbers of thE FleQt REserve and Fl~~t Murine Corps
Reserve; and officers ~~d enlistud mtn transferred to the retired
list of th~ Naval R~s6rve Force or the Naval Re8~rve or the honor~ry

retired list with pc.y: Sec. 6, Nav!:l.l Reserve .u.ct of 1938, 52 Stut.
1176, ch. 6~0, title I, 34 USC 853 d; cf. ulso Sec. 2, Nav~l Reserve
Aot of 1938, 52 St~t. 1175, ch. 690, title I, 34 USC 853 e.

e. The 1llrine Corps (e~cept members of the Marine Corps
when detached Ibr duty with the Army by order of the President):
Sec. 1621 R. S., 34 USC 715.

time
f, The

of war:
Coast Guard while serving as n part of
~lCt of 29 hUg. 1916, ch. 417, 39 stat.

the Navy in
600, 14 USC 3.

(By Act of 29 i~ug. 1916, 3..9 Stat. 602, oh. 417, also
personnel of the Lighthouse ~ervice when transferred in national
emergency to the Navy; but the Lighthouse Sorvico has been
consolidated with the Coast Guard by Reorganization Plan ijo. II,
sec. 2. 53 Stat. 1432, effective 1 July 1939, (cf. 5 USC 133t)
and Act of 5 .~ug. 1939, ch. 477, 53 Stat. 1216-1217; cf. nlso
~ct of 11 July 1941, oh. 290. 55 Stat. 585; cf. 33 USC 757-758.)

,
g. The Co~st ~d

cmerg~ncy to the Navy:
33 USC 855.

Geodetic Survey whon transferred in national
nct of 22 May 1917, ch. 20,US, 40 Stnt. 87,

(1) who, in tice of w~r, or of rebellion ngainst the
supreme authority of the United States, come or are
found in the capacity of spies. or

1. all persons

naval
ch. 373,

The Public Health Service when n brr~ch of th~

time of w~r or em€rgency: Act of 1 July 19~4,

% 216, 58 St,t. 690, 42 USC 217 •

h.
forces in
titlf:; II,

•
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(2) who (n) bring or deliver any seducing letter or
message from un enemy or rebel, or (2) ~nd~~vor to
corrupt any person in the N~vy to betruy his trust:
aGN 5 (Sec. 1624. c.rt. 5, R. S., 34 USC 1200, nrt. 5).

j. .\fJ.y person \\ho conmittEd. whilt: in the navul service,
any of tlle offenses described in .~GlJ 1"% and then received his
discharge or l7CS dismissed .from the servicE>: l~GU 14, last
pnra.gr:l£>h.

k ....ny officE:r, dismissed, in time of war, by order of
the Pr~sid~nt nnd npplying for tri~l: ~GN 37.

1. .Lny enlisted person whOSE> t6rm of enlistm~nt cnded nnd
\,ho deserted prior thereto in time of pe:lCt:r: j~GN 62.

~. Prisoners of w~r in navnl custody: The law of \var
~d the GeneVa Convention of 27 July 1929, relative to the
Treatment of Prisoners of :.~r. 47 &tat. 2021.

n. ~ll persons other th~n persons in the military service

(1) outside the continental limits of the United
stb.tes in time of \OJ..Lr or nntional emergency accomp'lnying
or serving with the United Stct~s Nnvf. the M~rine

Corps, or tl18 Canst Guard when s~rving as a p~rt of
the Navy. including officers, members of crews, and
passengers on board merchant ships of the United
Stutes, ~nd including those employed by the Gover~T.ent.

or by contructors and subcontractors engaged on
nava.l projects;

(2) within an area lensed to the United States which
is without the territorlo.l jurisdiction thereof and
which is under the control of the S6cret~ry of the
Navy, in time of W5r or nutiono.1 emergency:

o.ct of
1201.

22 ~.::.rch

cr. Sec.
1943, ch.
333 NC&B,

18, 57 Stat. 41, 34
1937, as emBnded.

usc

o. Enlisted persons D.w9.iting discharge tlfter expiration
of their enlistment: Sec. b,22 R. S., 908 !lJllended by act of 3 March
1875, ch. 155. 18 Stat. ~84. 34 USC 201.

2. Proposed N~vy Bill.

H,_~T. 5 (11) Thf. following persons shJ.11 blo'l subject to the J.rticles
for the Govur~~ent of the N~vy:

lIFirst. Except as provided in articleS 6 o.nd 7, 1;1.11 persons
on uctive dUty in the n~val service, including those. not un190wfully
d~~ined, awaiting discharge after expiration of thair tc~s of
enlistment. ~nd any such person alleged to have committed ~ny off~nse
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:lgllinst these L.rticl~s during :.l. prior period of service: Provided,
T~t ~y person ~ho deserted nnd subsequently reentered frod w_s
dischurged from the Duval servic~ shall continu~ to be subject to
the .~rticlcs for ony offense committ&d during thlJ period of service
from which he dcsert~d.

IISccond. f.l1 reS&TVe p€rson.'"lol of tht;; n:::orol service ,"then
employed on uuthorized tr~ining or drill duty, with pr without
puy, or other cquiv~l~nt instruction or duty, or when employed in
~uthorizcd tr~v~l to or fro~ such duty, or appropriate duty, drill
or instruction. or during such time ~s t~y ~,y by law be r~quired

to po~orm active dUty, or whil~ we~ring ~ uniform prescribed for
reserve personnel of the n~v~l servicel Provided, Thut rcle~se

from such duty s~tus shLll not termin~t~ jurisdiction for offenses
theretofore coomitted; and in such CUSbS. reserve pbrsonnel of
the ~~val service ~y be retained on or rb~urr.ed to Q duty status
uithout their consent, but not for Q longer period of ti~a than
muy bo rcquir&d therefor.

IIThird. ..11 retir~d Davel p&rsonnel l;Iotitled to rsceive
puy.

t1Fourth. ,,11 pE.rsons dischargod from the nt<.v.ll service
subsQqu~ntly c~r&cd r.ith having fruudulontly obt~incd said
discharge: Provided, T~t upon conviction of this orfense. said
disc~rgc shall be null ~nd void ab initio.

"Fifth.
a.djudged by a

.~ll persons in nuwl custody serving ~ sentence
court martic.l.

IISixth. J~ll former officldrs of the nuval service dismissed
by order of th~ President who mako writt~n application for trial,
sotting forth under o~th that they h~ve been wrongfully dismissed.

"Stlventh. Personnel of the Canst Guurd, Coust I,;.~d Geodetic
Survey, Public Health Service, '~d other organiz~tions, whon
uctivoly serving under the Navy Dopnrtment, pursuunt to l~w. us a
purt of the n:lvd forct.s of the Uni ted Stutes.

"In time. of war or n:l.tion:il emergency, in addi tioD to the
foregoing, the following p&rsons sh~ll bt,; subjoct to the Hrticles
for the Govi.rrment of the Navy:

"Eighth. Prisoners of w~r in nav~l custody.

"Ninth. J,l1 persons ulleged to be spica or 5uboteurs. or
to hav~ broubht or deliv~red. or to h~v~ ntte~ptcd to bring or
dclivor, ~ny seduciDb l~tter or mess~be from ~ enemy or rebel,
or to h~ve end~o.vored to corrupt any person subject to thEtse
,..rticlcs to bEttrc.y his trust.
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tlTenth. Loll persons, othor than persons in the militcry
s~rvice of thd United States, outsidd the contincn~l limits of
the Unit~d Stutes accomp&nying or serving with th~ United Stutes
N~V}·. the ~rin~ Corps, or tho Co~st Gu~rd when serving as ~ purt
of th~ Nuvy, including but not limited to persons ~m?loyed by
tho Gov~rnment directly, or by contr~ctors or subcontractors
cnguged in n~vnl projects, and 011 persons, other than persons in
th~ militury 8~rvice of th~ United States, within ~n nre~ leased
by the United St~tes ~hich is without the territori~l jurisdiction
thereof <.;.nd \/hich is under the control of the Sccrctury of' the Nt:..vy:
Provided, Th~t the jurisdiction herein conferr~d sh~ll not extEnd
to ...l:lsb, tht. C:.n~1 Zone, the H....\1'1iiun Islands, Puerto Rico, or
the Virgin lsl_nds. except the Islunds of' Pulmyr~, Midway, Johnston,
;.ond that purt of' the hleutiun Islands \vest of longitude one hu.."1dred
and seventy-two dogrees west. !I

III. Dif'ferences

1. The Regular Forces.

a. There is a dif'ference in arrangment between A~ on the one
hand bod proposed naval legisl~tion and AGAS draft on the other.
&1 2 enumerates the regular forces (inclUding retired personnel
as well as personnel on active duty without mbkinb a distinction
between the two groups expressly) and then reserve forces etc.
The proposed naval legislation and the A~\S draft distinguish
between personnel on active duty (including regular and reserve
foroes), reserve personnel on training duty etc., and retired
personnel entitled to receive pay. It seems to be a disadvantage
of the proposed naval legislation and the AGAS draft that lIactive
duty" is not defined. Is a deserter on active duty'? Is a person
on active duty during authorized leavet

b. In view of the distinction in naval law between retired
personnel entitled to pay and retired personnel not entitled to
pay, the Army method of omitting any reference to retired
personnel at all may not be advisabl£.

c. There are some groups of persons who _ for varying reasons -
do not appear specifically in any enumeration of persons subject
to military or naval law existing or proposed:

(1) De facto enlisted persons. minors, etc. are not enumerated
expr~ssly because it is recognized and seems to be settled that a

"de facto enlisted man is subject to the
jurisdiction of a court ~~rtial. A
fraudulent enlistment is still an enlistment.
and a man so ~nlisting may be tried by court
martial. But where the man at the time of
his enlistment was under an absolute dis­
ability to enlist, that is to say, was un~er
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the age of fourteen years, or was insane
or intoxicated, he can not be legally
tried for desertion, nor for fraudulent
enlistment if he reoeived no payor
allowance. II (Sec. 333 liC&B)

The subject natter is discussed in MCM, U.S. Army 1928, pp.
197-201; NC&B. pp. 482-483; 1 NLM. Tentative Draft No. 1, ~f.

439-458; with further references. cr. also Dig, 'Op. JAG Army
1912-1940. sec. 359(3), p. 163. The above quo~tion. hm1evcr.

IIA fraudulent enlistmont is still an
enli8t~ent. and a nan so enlisting may
be tried by court martial."

is subject to a modification just in regard to trial for the offense
of fraudulent enlistment; cf. A.. i. 54 and AGU 22(b).

(2) Neither Army nor Navy legislation. existing or prop~sed.
extends to persons discharg6d or othenvise separated from the
service (except in case of A~ 94 and AGN 14, the Navy proposing
to abandon this exc&ptiona1 jurisdiction). Cf. General HoovEr's
COlllr.lonts in Subcommittee Et:urings on H.R. 2575 (110. 125), pp.
2131-2133; also 18 USC 652; and (1947) 35 Gao. L. J. 303-27.

2. Cadets and Uidshipmcn.

a. It might b~ advisable to add cad6ts ~nd midshipmen to th~

catalogub of persons subject to military and naval law in the
~GAS draft. It is not too clear whuther they would fall under
"persons on active duty in the armed servic~s."

b. The US1~ Regulations do not s~em to clarify that midshipmen
are subject to the Articlos for the Government of the Navy; it
may be that the new edition of the USNA Regulations contains
portinent provisions.

3. Army and Navy Nurse Corps.

a. Under Soc. 109 of tho Army_Navy Nurses nct of 1947 (P.L. 36)

tlexcept as othbnvise specifically provided.
all la~s r.ow or hereaft~r applicabl~ to
male co~ssion~d officers of the Regul~r

Army • * .. shall in like cases b~ opplioab10
..... to ~omrwissioned officers of any of
the corps Established by this Act. * *."

Sec. US of th~ Arrn)o--No.vy Nurses Act co:-,tflins a similar
provision in regard to reserve nurses.

Cf. also Sec. 28 of hTmY R~gulations No. 40-20 of 22 April 1948.
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b. Title II of the hrmy-Navy Nurses llct dash with the Navy
Nurse Corps. which is establisheq 8S a Slaff Corps of the
United States Navy. See. 210 of the hnmy-Navy Nurses hct
adds a Title VI to the Naval rteserve hct of 1938 dealing
with the Nurse Corps Reserve.

4. The reserve force a on activa duty, etc.

a. The 4G~S grouping of th~ serveral reSErve categoris s~cms
to be pr~ferable.

b. Sec. 12 of the S£.l!:,ctiv,-, St;rvict;. .1Ct of 1948 and i"': 2 (8)
S6tm to differ as to the time a selectee becomes amenable to
military law. Under A' 2 (8), a B~lecteE ~ould be amenable;
but under Sec. 12. he has to be an inductue before he is
amenable to military law. The proposed n~val legislation
o.nd the H.Gi"s draft do not cover this itcrr. expressly.

5. Jurisdiction over spies and other persons guilty of a violation of the
law of war:

a. The J"rmy jurisdiction is much broader a.s .,,:i' 12 gives courts
~rtial concurrent jurisdiction with military tribunals to try
an~ person for violating the law of war. Tho naval legislation,
ext.ting and proposed, does not go so fnr.

b. Hrmy and naval laws def'ine the offense of spying. It has
be~n doubted whethGr such definition could est~blish 0. deviation
prevailing over the international-law definition. 31 Op. htty.
Gen. 356, 1918, modified by 40 Op. Atty. Gen. No. 54. cr. u.s.
ex reI. ~essels v. McDonald, D. C. N.Y., 1920, 265 F. 754.

6. Dischargud persons remaining amenable to court-martial proceedings for
frnuds against the government committed while in the sorvice:

a. Noto General Hoover's statement I "Tho Fedoral district courts
would not generally have jurisdiction, as I understand it, unless
the offense were committed in the district, or on the high seas
or on our ships in harbor." (p. 2031, Subco11UTl.ittec Hearings on
H.R. 2575 (No. 125) ).

b. cr. Flannery case, 69 F. Supp. 661, denying constitutionality
of this court-martial jurisdiction.

c. avy bill deletes court-martial jurisdiction over such persons
aft~r separation from the servic~ as unnecessary in view of
jurisdiction of federal courts; cf. 28 USC, 1946 ed., 102, re­
enacted as Title 18, USC, i 3238 (P.L. 772). Federal venUe might
be ncended ir insufficient. In r~gard to the underlying offenses,
18 USC. 1946 cd., 80-88 (Titl~ 18, USC, § ! 281 et seq., 371 et
seq., 641 at seq., and 1001 et seq.) contain ample provisions.
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7, Officcr$ gi~~l;~eq in time of war by order of the President:

u. The .~rmy does not Sl;:t;ffi to favor :I. right of such person to
dO;lrt1:.lnd court-m:lrtial trial. .~my md n~v:lI laws omit to provide
for any period within which thu officer \rould have to file
his request by pain of losing his right to trial at all.

b. The I~GnS dr<lft m<:.y offt.r the b·~st solutiJn (also uniform
Dethod in reg~rd to officers so di5miSS~O &no offic~rs droppsl
from thG rolls).

c. Th6 st~tutory prov~s~ons forbidding
officers etc. should be reconsidered.
d:.l.tions propose

re~ppointment of dropped
The further ntlv· 1 recommen-

(1) to delete tht;.. sE;;cond tlroviso of Sec. 27~ .•rt. ~O, page 21,
lines 24-25. of th~ Bill, which proviso would r~oncct thE;; second
proviso of existing ..i.GN 36 as ame ndl,.d by .i.ct of 2 -ipril 1918, ch.
39, 40 Stat. 501. 34 USC 1200, a.t. 36;

(2) to repeal Sec. 1441 R. S •• 34 USC 221; p~ge 25 of the
List of Proposed I'IJ;';cndments to H. R. 3687 :.cd S. 1338 of 17
May 1948.

Corresponding .• rmy provisions may be found in t.i.ilib.ry La:'/S of
th~ United Statbs. 8th ed., 1939, p. 143. no. 311.

8. Civilians

n. ~ccompanying the .umy or nuval forces: The naval legislation,
l,lxisting and proposed. controls only civilians overseas while
th<:l .~rmy legislation controls civilians, in time of '1W.lr, \'/hen
accompanying the armies in the fiold, within und without the
territoriul jurisdiction of the United St~tes.

b. \jithin o.n overses.s ureu lel.ost;Jd to the United States nnd being
under the control of the Secretary of the i.'j'Avy; The nrmy has no
corresponding provision. But ~~i 12 m~y. in effect, subj~ct such
persons va court-martinl jurisdiction.

9. Persons in cont€:mpt of court: :.Gl~ 42 h~s not boen interprl:ted to allow
punishment of civilians by court martial; but J~'.• 32 has bE;en so interpreted.

IV. Reco~,cnd~d Provisions

1. The J;.GN draft of 17 Uay 1948, ••rt. 5 (u), S~cond, proposes to add the
following cs.tegorics of naval r~serv~ ~ersonnel to the reserve categories
na~ subject to co~rt-mQrtial jurisdiction:

(a) "whcn in possession, custody, or control of any classified
r::tat.. ri 0. 1 ;
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(b) "when havinb received knowledge or control of p.ny cl'lssified
inform:.l.tioni

(0) !Iuhen chargbd with ~ viol:..lti ,0 of ony lew, ord~ri rl;;gul~tior..

or custom concerning cl...ssified nu:..teriul, '" '" .,11

2.•~rmy jurisdiction sh~ll extend not only to p~rsonnel of the ~~dic~l

Departffidnt of the Nuvy serving with Uarin~s d~tQched for duty with
the ..rr.ry by order of the President but o.lso to any othL.T no.vul pH sonne 1
sElrving wi th :":.trines so dctJ.ched: n.G~: draft of 17 lJ:...ty 1348. hrt. 7.
There is no l~bislation. existing or proposed by bill, ~nich would
give convening uuthoriti~s of n~val courts m4rti~l corr~sponding jurisdic­
tion over .•rmy personnc;l deta.chod for duty wi th n~v~l units.

3. Extending 18 USC 970. (Title 16. U. S. C. § 1383, cff~ctive 1 Se?t. 1948)
to n3val ureas and tones end providing for court-~arti~l jurisdiction
over persons who vio1~tc th~ provision so cxt~nded outside the continental
limits of the United Stat~s. (Under consid~rution.)

4. The Coast Guard bill (H. R. 8360, 80th Congress, 2d Session, to r~vise,

codify, ~nd enuct into lau, Title 14, U. S. Cod~) proposes to continue
the existinG principle (i.e., subjecting Co~st GUArd ~~rsonncl to n~val

l:lw when 0pdr~ting as r. service in the Ibvy (6 4 (f); ~s to dt::.tails,
cf. Ii 571); but Ii 3 of th", bill expands th\::o conditions undbr which tht:
Coast Guard lTl:ly be mr'-db .:l s",rvice in th61 tJavy by providing: "Upon the
declaration of wur or when the President dir~cts. th~ Coast Guard sh~ll

operate as n service in the Uuvy, ..... '1 (cr., tiS to existing law,
14 USC 1 and 3.)

J.E.C.
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Uniform Code of Military Justice

Subject: Types of Courts-Martial

I. Army Provisions

1. .~rticles of ;ar.

"ART. 3. Courts-Martial Classified.-- Courts-martial shall be of
three kinds, namely:

"Fi rst, general courts-martial:

"Second, special courts-martial; and

"Third, summary courts-martial. It

2. Manual for Courts-t~rtial.

No comm.ent.

3. Public Law 759--80th Congress, Chapter 625--20 Session

-~ No change.

,

•

II. ~ Provisions

1. The A.G.N. contain no .l1.rticle corresponding to 1\. .. 1. 3. The
three types of Navy courts-martial are referred to in A.G.~. 38,
General, h.G.N. 26, Swa~ary Courts-Martial, and h.G.N. 64, Deck
Courts. Various other hrticles scattered through the Code prescribe
menbership, jurisdiction, etc.

2. The proposed amendments to the A.G.N. define General Courts-
lJartial in a.G.N. 24 (a), Summary Courts-tmrtial in ~.G.N. 18 (a),
and Deck Courts in t~.G.N. 16 (8.).

III. Differences

1\. 'I. 3 classifies three types of courts-martial, i.e., "General ll
,

lISpeciallt, and "Sur.lr.lary" h.G.N. 38, 26 and 64, as proposed, provide
courts-martial of substantially equivalent jurisdiction, but the
courts are titled, "General II , 'ISummary", andllDeck Courts", respectively.

IV. Recommendation

No good reason eppears why ~.~. 3 should not be combined with
n ••• 5, 6, and 7, which prescribe the composition of 'the three types
of courts.
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Uniform Code of Milit£rv Justice

S'J.l3ject: ~ho Hay Serve on Courts-Marial. A, I'!' . 4

I. Arc;" Frov'. sions

Articles of 1.far_

"AS:'. 4. Fha !:ay Serve on Courts-r~8rtial.--All officers
in tte militar~ service of the ryn~ted States, a~d

officef's of the ?:arine Corps Nnen detached for service
\i1 tb. ti:.e Ar~t by orde-r of the ?resident. shall be coo­
petent to serve on courts-~artial for the trial of any
-persons ""'ho J:lP.y 18\o-f1111y be broa::b t bef')re such courts
for trial. When aDoointi~ cOlrts-=artial the D~~ointing

autn~rity shall detail as men~era ttereof those officers
of the co~~and who, in his QUinion, a~e best qualified
for the d'lty b~' reason of agE'. training. experience.
and judicial t~mperernent; and officers havIDb less than
t\oJO "ears' service shall not, if it can be avoided
without manifest injury to the servic~, be appointed
as me~bers of courts-martial in excess of the cinorit~

l!I.eobe::-shi1'J thereof. II

•
•

G. Public Le.'~ 759 (80th Coneress)-

".:\mendmEnt to Ata. 4. Pho t(f!Y Serve on Courts-t.:artial.-­
All officers in the rnilitnrv servicE' of the United
States, nnd officers of the 1~(1rine Corps \"hen rletached
for service witn the Ar~v bv order of the President,
shall bt: comp€tl?!lt to serve on courts-r.l.E1rtial for the
trial of <'nv lJE'rsons '·rho mflV Ifl.~·,full:v be brouE-ht bef0re
s\1ch C"'.lrts for triE\l.

nAIl ,-arrant "'fficers in the flctive l;111i t£"r" service
of the Fntted States E'...nd ...:arrnnt offiCErs in tt.e
active military servica of the Harin,; CorT)s '-hen de­
t(lc~.d fo'!" service wi tb the Arza.v by t)rder of the
President, sfu~ll be c~D~etent t? serve on general
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and snecial courts cc-!'tl(>! for the trl~l of l'e.Trant
officers end e~listec ?ersans, And ~ersons in this
categorY, shall ~e detn~l~d for such service ~hen

deemed pr~per by the a~polntine eathority.

lIZnlist d Dersons in thE' l'ctive cHi tt'ry se;tvlc€ of
the United st~tes or in the active ~11iter7 service
of the K~ri~e Corps when d~tnched for servic~ ~ith the
Arm.v b" order of the President, ehnll be co!:!petent
to serve on gene~cl ~~d s~ecinl courts oartinl for
the tricl of enlisted persons ...·hen rEqu'~!1'ted in
writing by th~ pccused nt any tice prior to the
conv.::n1n5 of the court. "ben so requ,·st€d, no
enlisted "><'Tson sht'll, ,.,i th')~t tis consent, be tried
b'r l' court :he "I€i:lber-shi'tl ')f ,,'h;ch dors not include
enlisted persons to the n~~ber of at le~8t on~ t~ird

of the tott>.l :lemOerShip 0:" th" cO;lrt.

"When c.ppointing courts-:"1.?rtil"'.l the l";Jpointing v.uthority
s~~ll detnil ~5 Ce~'?'5 thereof those officers of the
conmrnd cnd when Eligible th~se enlist~d persons of the
cOr.tjj.-~nd wt1o, in his ol')inior:. c.r;,:, 'l£:st qunlif;.l'd for
the duty by r~~son of 1"68, tr~in1ng, ~xpericnce. ~nd

judicinl temp£:ranent; and offic~rs nnd enlisted l')ersons
hr.ving less tnnn tHO yerrs 1 service shC'.l1 not, if it
cv.n be nvoided without ~nifest injury to th~ service,
be ~u~ointed ns memb~rs of cou~ts-mrrtirl in excess
of minori t·, membcrsltip th.::reof. :Po p rson shf'..ll be
~liEible to sit :,s ~ nemb r of ~ gener:'l or special
court-r:1,l".rti."l "'hen he is the nccus(r or n wi tness for
the prosecution. II
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II. N~vy Provisions

2.

ArticlES for th~ Governoent of the I~vy:

"Article 39.--A gener~l court-~~rtinl shr 11 consist of not
~ore th<n 13 nor less tb~n 5 co~issioned officers ~s Dewb~rs;

l'..nd E'S l:,"n" officers, :not exceeding 13, t's crn bt-' convened
without injury to the serricc, shnll b( sQ~oned o~ ever,y
such court. B~t in no c~se, ~here it c~~ be ~voided wit~out

injury to tnd service. sh~ll co~e t~"n on~-hplf, ~xclusive

of the ~resident, be junior to the officer to be tried.
The senior officer sh~11 ~lwnys ~rcsidc ~nd t~~ others
61"..<"11 t:-':~e ~l.~ce ;";.ccordint; to their ~~nk.n

r~ ':-1 Courts rnd Boards:

"sec. 346. Personnel of court .--:::::ccpt in c:'s s \...here officers
of th. r~w of 11 outen"nt in the :t"vv f'nd c1".pt"in in the l·:arine
Corps, o~ ~bov~, ~re not ~v~il~bl , th~ circ~~st~C€S of which
s~~ll be renort~d to ~b~ 6rp-rt~ent by ~he convenin authority,
D-' of!"icer shrll be or~.·rcd "os ~ "enber of ,.. /":-en rnl court
~~rti~l ~ho is below thd r~nk of lieut,n:-nt in the ~~~j or
c(lnt~in 'n t,lle I:prine Co70S • In c·~se ftn officer is to be
tri~d, t~e 39th A. G. p. requirrs t~rt, ~xccpt wh~re it C"D
not be ."'.·..oided '"'i tho".lt injury to t~e ser-rice, fl.t lenst onc­
h~lf of the ~enber6 be senior to the P£cused. As n D~tter

of policy in such ~ c~s~ 1"11 zho Id be s~nior. The conve~ing

~uthority is justified in dcp~rtin~ fran this r~le only
under the nost unusurl circ~st~nces. It is the nolicy of
the ~~rvy Dl'':><~rtl!lent to require the pr, sident to ba a. line
officer.

In detniling officers for tr.e tripl of ~ stnff or
mnr1ne officer it is proper, if the cxibencies of the service
pcrnit, thrt nt le~st one-third of the court be conposed of
office~s of the s~~e corps rs nnd senior to the person to be
tried .... ' ......•• 11

3. Pronoscd Nnvy Bill

(Adds no p~rsonnl qurlificrtion of ocmbers.)

III. Differences in Provisio~s

1. The Differences

•
( 0) Tr"ining, 2Xgerienc~, Service

The rUended hrticl~s 01 ~~r s~t up q~~1ificetions

of ~ge. tr~ining, £xnerifnc~. ~n~ j~dicipl teo­
pFrp~cnt ~nd t~o yenrs' service. By th~ neCessity
of ~ctuP1 nr~ctice,these qu~lificf'tions ~re nerely
dirt'ctory.
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The Nnvy regulatio~s set up st~~d~rds for b~nernl

court&-~~rtinl ~d deck courts in terms of r~nk.

the icplicntio~ being thnt such officers ~va

greater experience n~d tr~inir~ rnd nre more
mnture.

(b) Enlisted oen ~d wrrr~t officers

Under the f'::\-:1d",d Articles of ITrr enlisted ::!t;n t!.re
~llowed to sit O~ b~nerrl pnd s~ecial courts-~~rtinl

in tht trinl of n~ enlisted ~~n if th~ pccused so
requt-sts in writing orior to the conv(ning of the
court. If so requ~sted. rt lef'st on~-thlrd of the
court oust consist of enlisted persons. Rowe~cr.

no enlisted w~ Is ~~r::litt{d to b~ n ::lenber of a
courts-o~rtif'l tr,~ing ~n enlisted non in the sane
co~~~ny or sinil~r unit.

The Fnvy Art:cles rnd rcgulf'tions do not pllow
enlisted oen to sit cs ce::loers of co~rts-n~rtinl.

The er..:;nded Articl.s of If"r ('I1so rIlo'" ,"·~rrt'.nt

offic<3rs to 0<2 !:Ie::Jbers of gencrfll r.nd sPLcipl courts­
nnrti~l for tee trirl of w~rrflnt officers ~nd en­
listed ~en when dee~ed ~ropcr by the pn~ointing

f'.uthori ty.

The Fav\, r~guintions ~llow co~,iBsioned w~rrent

officf'rs tn 5i t on ~Wo1'1J"r" court'.;-mt'rtial only.

(T!1c Art:'l;jT nv 5 no II conni saion(·d n \'IRrrf'l". t officers.
St~tus of Flight O.IS in Air Force?)

2. Discussion

(n) Tr~ining. Ex~erience. Service

The Keeffe Report (dc<,.!inG Ni th lolnvnl Generel Courts­
marti:>l) st:>tes th~t the onlY present requir&ment
for eligibilit7 to sit on ~ general court n"rtial
is thf'.t the nembers be co~issioned offic~rs nnd
of the ~"nk of lieutennnt or higher if nv~ilnble.

(PAR. 2. p. 47-48). rrSitting as E' ~eober of n
court ~~rtipl is onE of the Most serious E'nd soleon
duties whic~ ~n officer c~.n ce cP.llec u~on to parfor~.

It is the tredition of the $ervice th~t only those
officers who pre best qu~lified b~' reason of ['ge •
tr~ining. exp&ri~nc~. nn~ judicinl tc~er"nent should
be detl'.iled to courts !:lArtinl. It ",('.S nL.lost inevi­
t£\ble, howey r, th.... t d:lring ",nrti::le 1!I~n.v incX!J",rienced
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officers should h~ve been appointed to courts. An
officer who COO~6 to r. court with r lioited n~vnl

bnckground, no knowledge of the law, ~d little
exueri~p-ce in hu~~n rff~lrs c"nnot be expected to
o:Il'ke (l good court !:leoblOr. ~reither cpn it be expected
th~t officers ~~ssed over for proDotion ~~d ~~out

to be retired ~ill ~~k€ good court ~embers. It is
doubtful ...·:lethF:' this situt'tlan hrs been gr';:fI.tlJ
(lilevi(lted oy the ter~i~~~ion of h05tiliti~s. T~e

post-w~r Ycvy is still large; it still includes l~rge

nunbers of officers without specific trr.ining in law
nnd uit~ linited experience in r.~inisterir~ discipline."

(PAR. 2 & 3, p. 49). (c) Service: "Another step
whict should be considered WQ·lld be :' requirez:tent thnt
the ne~bers. or r ccrt~i5 propo~tion of t~en, hnv~ ~

oinicun neriod of service. Prcs~nt npvnl lmr docs not
cont~in such r require~tnt in ~~ceti,e, not byex­
press provision, but by virtue of the rule th~t court
!:lcnhcrs be of the rr>n',: of lieutenf'.nt or hig~€;r. In
prl'.cticoO! this fJef'nt, i71 t..'1e R,.gul.f'T }TI'V:' ir. tLJ.c of
pCf'.ce, thrt officE-rs :.trd ~C'd fit lerst tE::1. yerrs'
co"issioned service befo~e they w~re eli6ible to sit
on courts. ~!ean"'bile ~h~" h"d been getting cou~t

nnrti~l fxperience oy l"ctl:1.g f'S dcf~nse couns(l ~~d

I'l.S judge f'.dvocf'te. 3ut durin,;.. thr ... 'r,r, ,",hen te~:oor-ry

'Oro ~otions were relf'ti~'el" r~Did f'nd nr.ny officers
hnd recciv~d direct co~:issions f'S lieutenl"nts, this
rule did 'lot onerf'.te :',5 it hrod in n€.t"ceti::le. Conse­
quentlv, mr'Jl.V officers s..,t on courts ,,'ho hr.d hc.d very
little service ~nd no ~rcvious court nrrtirl experience.
A servicp rcquir.an.'nt Nf'S introduced in the Ar'!':JY
systcn by the 1920 rnendnpnts to the Articles of
Wrr. Article 4, <"S t'.::Icndcd, 'Orovided thf'.t "officers
hrlVing less thf'n two yo~.rs I service shnll not, if
it c<'n b~ rvoided ~ithout ~~ifcst injury to the
service, be ~ppoint8d as ncnbers of courts-~nrtiel

in eXCess of the r.linori t·, i"le~bership th<:Jreof. 11

It '.lUst be <'dr.litted thrt the requirencnt WflS fre­
quentl~· not net cllfing th~ "If'f I rpp,"'rcntly beep,use
enoug!~ officers "'i ti: the requ'red period of service
could not be found."

(P•.ul. I, '9. 53). liAs previousl" indict'ted no officer
below the f~nk of lieuten~nt 1s 'Oeroitted to sit on
n naval court ~rrtit'l. The con~l€t€ exclusion of
lieuten~ts junior ~r~dc t'nd of ensigns seeos hardly
necess~ry. The i~portnnt consld(rntion Is thPt vhnt­
ever ~olicies of this n~tur~ ~re ndo~ted be so frcocd
es to insure t~t c<;~bers of rnn~. jUdgnent, pod ex­
perlfnce sit on courts C1t'rtirl. 1l
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The Board reco~ended:

(1) All naval officers be r'quired to take a course
in naval lew.

(2) A wlnin~ of 2 years l service for we~bers of courts­
~~rti~l. in tine of ~cr as well ~s in peece.

(3) Prospective ~ewbers ~e requi~ed to ~tt(nd a
prescri~ed ~~ber of trlcls for nurposes of
instruction.

(4) ?Urther stud..... of the ':lri:s.:r.t :r>rovision "1('king:
lieutenants junior graA rnd enslena in~lifible

to sit on 6enerel courts-~~rtinl.

It is elso pointr;d out t~~t n~ne of these
reco~en~~tions ~eq~ r~ st~tutorl i~~le~entR.tion

but coul~ be put into ffeet pJL~inistrr.tively.

In rcgt'rc1 to ~u:.\...:!r_ry courts-of'rtif':l (AI7;}"). the
V~3derbilt Connittee recon1er.de~ thf't s~~.,f'ry court
officers should be selected fro~ cr.pt~in or officers
of fiel~ ~r~ne, if ~vnilnble, ~~d thr.t selection of
junior officers pnd i~~xperienced offic~rs for this
purpose shonld be nvoida<!. This accords ....1 th the
present ¥nvy practice in selectinb deck court officers.

Thus t!1e Kaeffe !Ior-rd rccom.:1e:lMd qu...",lific"\tions
for !Tnvy speci~l ~~d gener~l courta-~~rtial si~ilur to
those of the Arny, while the V~~derbilt Co~~ittee

r:lt'.de recor.\:n~~~l1.tions for eelcctiIlt;. Arn..v sWJ;lnry court
officers, si~ilrr to the qualifications prncticed in
selt:cting ITavy deck court )fficers.

(b) Enlisted n~nbers.

The Vr..nclerb'lt Cornittee (lfr r Dcr:wrt!,Ent Aet.visory
Co·::~ittee on l4ilit!'.r'f Justice) Ml'~.e the following
findinb as ,e6urds enlisted n~obers of courts­
DP.!"tials:

(?1L~. 3 p. 12 V~~d~rbilt Co~ittee)-_nquc~ifi~d

enlisted nen should ~€ ~libible to serva ~s ~~cbers

of ~~nert'l ~nd s?~ci~l courts-nertiel ~nd should
be ~~~inted thereon to the extent t~~t in the dis­
cretion of the nppoin~iD€ !'uthori~v. it seeDS desir­
p.ble to do so. Ne ree.Ii ze the. t teere is n shr·TP
division of opinion on th~ suoject. Th· gene!"als
t'~d coa~issioned offic~rs generelly rre divided
as to the dpsi~abillty of the ~ro~osnl, while a
urenondernnt o~jority of th~ enlisted ~~n f~vor it.
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Those opposed to it contend th~t since the nove~ent

of q~~lified ~n in the Ar~y is up¥nrd. the appoint­
ment of enlisted nen will lower the q~litJ ?f the
courts ~~d give rise to person~l antagonise and
recrininntion in J..r:,:,.y units \-'hen e:nlhted nen lY'.rti­
ci~~tr in th~ conviction ~~f s~nte~ce of their
fellows.. I,-e think, ho\·J€ver I throt SO>:l8 inprovc:::ent
of the :::OTp.le of tlle enlisted i:leJl nr-y follo',' frO::1
increusing t~elr knowledge o~ the: functioni~ o~ t~e

~r~v syste~ of j~stice, their confidence in its opera­
tion pnd their feeling of respo~sibility for the
enforcenent of ;'rny disciplin,:.n

(PAE... 2, 3, & 4, !J:. 53-4). "Enlisted oen as Court
Me:::,ers:-- This is ~ro~nblv the cost controversial
question which :-.ns r>.risc:t in cO!l!1Pctior.. ...·ith proposed
refo~s of the court ~~rtipl systen. It i~ not
necessl"ril~' the ::lost :!JI)ortant. It ::'lust be l'6itted
th~t, on the avernga, enlisted nen, both in the A~v

ll.'ld in the Navy, hr:e 10:. ss experience, educntion, find
trrinir~ t~~ co~issionec officers.

"But the question cl"n~ot be lightly dis~issed. It
nUDeArs that ncny enlisted ~en. at le~st in the
Ar~. feel t~~t it is unf~ir for th~n to be tried
before courts conposed of officers. A gr pt denl
of -oublici ty hr..s beon t, iven to this :!II". t ter. ('..tid it
is proJnble th~t ~ l~rbe section of the public
stl'1res this vito'·). Of cours, • P. good d':::lll of this
criticisn hns co~e fron G~list€~ ~cn ~rnften into
tho service ~,urinb the I'Iflr. ~1ith the return of the
pt:l"_cet ine lTCV'J to E'" vo lunteer Jesi B, it Cl\.'1 '::>e
expected thnt criticisD from this source will ce~se.

RTh~ uroposf'l is not ~ new ana.. I~ 1819, i~ Engl('~d,

('0 f'no~ynous p~wphlct~er suggested thrt ~ jury
be introduced, consisting of twelvo offic~rs in the
case of offic.ors beint: tried :m~. of tl!relve non­
concissioned officers in the c~se of other rpnks.
Almost tt.e S<'J':lC rcco::n.:lndrtion WI'S made in the
,:linority report of the j3f'r Associfltion CO!rlittee
which invfstignted the ~rqy co~rt Drrtif'l systeD
l'iter the lo.st wnr. 11

(PiL'q, 2 p. 56) .-IIThe Rouse Connittee on Milito.rJ
Affp.irs in its recent report on ~~c f'dninistrption
of ~ilit('r~ justic~ by the ~rc~ ~~~ r~co~~endad

that the Articles of Wrr ~e ~~on~cd to provide thrt,
at th~ _lectio~ of the ~ccused. on~-thlrd of the
court I;lcoboars sht".ll be enlist ... d nen. The ~r~· bes
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expressed itself rs not o~~osed to this chrnc~. if
sntisfied thrt the uublic ~~d enlisted nen gcncrrlly
really desire it. 1I (This r.,.co;';l.'l'lcnnl"tion h<ls been
ndo~ted in the l"~ended Articles of W~r. P. L· 759,
sec. 203).

(::AR. 3, p. 58, p. 59, P.:'.lL 2, p. 60)_1110 f1".ct, it
is possible tt;t enlisted ~en aittino on courts juCbe
tl-.etr fello~' soldiers OOTe severe Iv thrcn officers
do now. Such ~ ft~r he.s ,cen ~xpress~d by ~t le?st
one writer, spanking of t:.~ pro~os~l to introduce into
the British systen r jury of twelve non-cannissioned
officers for the tri~l of ~~ enlisted Lnn:

"As for t:'e ~en. ~ wors~ s~estion could
h..~rdly be ::)....~e. }T.e.c.ls l'.re the "',:,.c\{­

bone of the Arwy, ~ut on ~oints of dis­
cipline triey pre f~r less li~cly to
lean in the accused's f~vor thnn e court
of officers is. This is not to s~ they
would ever be delibcr~tely unf~ir; ~ut ~n

unconscious bi~s in frvor of discipline
woul~ be ~~ost enev1tcble."

tlThcre is oust Dcr1 t in this point of viOl. Certninly
few enlisted men woul~ vollmt~riLv cho~sc to be tried
1~' f' court cOl1posed entirely of first serGeants or
chief ~etty officers.

tlThere nre otl1cr ir;roo:"tnnt con6i~.er[',tions here. In
the l~!'v;V frr nore t~!l in til£> Arr.lY c.nlistcd oen fire
thrown tobethcr for lor~ ocriods of ti~e. Serving
together on P vessel tho v develop 0 feeling of
cOr:Jrnc.eshil) ~'hich, to sPy the lrpst, is hf'rdly
coo~~tible with their sitting on cou:"ts for the trial
of ench other. The situntion is entirelv different
froo tfu~t of tr.e civilirn cri~inf'l tri~l. where the
dEfend1'.nt is unknO'r1fi to the juror .-.nd thc'! to hin.
Furtherr.lore, it is the officer \-,ho t:.ives orders and
enforc~ s discipline. It is th, co:rp.ndinc, officer
who ~~inisters disciplinr-rv punishn~nt et r.k~st.

If this relptionship is to bE ~~intnined, and of course
it oust be in f'...7J.y Ar:ry or l1'l'vy. the prtsencc of en­
listed ~un on courts mr:"ti~l urese~ts certRin re~l

difficulties pnd pno~nlies.

n~he whole question ceservEs far ~ore c~reful and
thoughtful consider~tion th~n it p~s thus fer
received. It CUSt ~e consid~red in th~ list of
the post-iII,r ore;snizl'.tion of the l'P.vy Met the
c~~€s, if p~, ~hlch ~oy be ~~~ in tee offic~r­

enlisted O~ relrtions~ip in response to criticiso
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of the so-celled IIc<,ste s··"'teo. 1t It r.ust be ""eighed
in the light of the no~cr which the court ~rti~l is
to exercise, its sentencing power for expople, p~d

the final solution ~ust be soUSht in the de~~~ds of
true justice, ~nd not on grounds of expedience.

lilt. des'")! te these vi.::ws. enlistee. rJ,;n l"re to be ellowcd
to serve on co~ts nrrtiol. thpy should of course h~ve

ce~tain DinloUJ requircocnts, snch rs n hibb school
edue~tion or its equivc.lcnt, ~n~ pt l~: st t~o yccrs
of serviCE. Furthcr'"'or'. it sho:.lld 0' o~tionlll wi th
C~ ~cc~sed enlisted o~~ to ~S~ tl~t 1'. full ~inority

of his court be c~onos~d of ~nlis~ed wen. On this
or-sis the 0,,>1n10n is ventured t,h.r.t fer' enlisted oen
would request it."

The Keeffe BOl1rd Reco;'lI :ended:

"3CC~~lse the 30~re ?eliev~s it is Abninst their
own JEst interests, E~listed ~en should not ~e slloved
to sit on nnvC'.l courts oartirol but thl?' problec sho1.tld
be studied further by the Advisor~' Council in the light
of the reco~~endntion of the Rouse Co~ittee ~nd the
nttitud~ of tha .~~. However, if it s~oule ~e decid~d

not to interpose any o'jection to enlisted oen' serving
ns n full ninority of the court if they wish to do so,
it sho~l~ be insisted:

(a) Thet such onliste~ men r~ve certain r.1ini~un

qurlificf'.tians, such ('.s (' hi~'h school educa­
tion or its equivalent, pnd at least two
years of service, r~d

(~) Thpt the ~rescnce of enlisted men on tho
court should ~e optiont"l with the accused
enlisted nrn nnd should not ~e in excess
of r'. full ninori ty of the court. n

The Chanberlin 3il1 (S~n~t~ 3il1 64, 66th Con~ress.

1st S~ssion, 1919). provi~~c in trirl of enlisted cen,
three Dc~bers oi gener~l co~rts-n('rtir1 be enlisted nen
nnd anl:: I {' rlco')er of {' s~A'cirl cOllrt-n."rtif'.!. The Anerican
Bvr Associrtion opposed this provisio~ on the &ro~~d

that enlistp.d neIl. considtred their officers t!,s l1trustles
of the l~w" ~~d on the wholo trusted nnd respected the=..

Th· Keeffe re~ort points o~t th~t :cw enlisted nen
would voluntrrily choose to be tried by P. court cocposed
entirely of first Se~6€nnts or cr-ief ~etty office~s. The
nnended Articles of War bar n~ enlisted oan fran sitting
on n court tr,ying an eclisted nan fro~ the sane coopany
or si~ilnr u.~it.
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It riso has been objected thRt n~vel ~ersonnel. serving
together on n vessel develop r ~eelir~ of cOwradeship which
is hrrdly cooJk~ti~lc with their sitting tri~l upon one
another.

Soce witnesses ~efor~ the V~~dEr~ilt Co~~ittee st~ted

thll-t enlistee. !:'.en on court6-I:'2rti~1 ,,'ould be l:'U~jcct to
d?:llnetion.

Neither t~e firl:'t nor secvnd 3~11~ntinc Report nor
the McGuire Report consider~d e~listed u~n ~s oaobers
of courts-~~rtial•
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In hearings before a sabco~ttee of the House Armed
Services Comoittee, the vy', Judge Advocates Association, AVC,
and M~TS approved the portion of the proposed bill making
enli3tcd men co~petent to sit on general and special courts­
nartial, although some thought it should be r.l.andatory instead
of oro'"'!h;sive.

The Committee raport stated (H.R. Re?ort 1034):

IlShould enlisted men be authorized to sit ::\::;
members of a court martial in the trial of other
enlisted men?1I

lIThe 'ar Department agrees that thoy should,
at the option of the appointing at:.thority. Our
committee agrees that t:1UY s~.ould, at the option
of the defendant and hac amended (Article 4) ac­
cordingly. 17~ seriously doubt that the inclusion
of en'.isted men as m;;..r.lbers of thr:- court will-bene­
fit cn2..btcd n.Jn who arc defenda~t.5, howevor, the
choice is properly a riGht 0:: the defendant. Once
having exercised that right he must assume the
responsibility for the results of his choice."

,..-,= I.. - I

A. '1. 4
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ADDENDA

Uniform Code ££Military Justice

3ubject~ ~iho May Serve on Courts--Marines etc.
AGN 45.

I. ~ Provisions

See C.S., A. ~. 4.

II. ~ P~ovision8

1. ~rtic1es for the Government of the Navy.

1I.~T. 65. Courts Ill!1rtiali officers of auxiliary naval forces.-­
llhen actively serving under the Navy Dt;lpartment in time of war
or during the existence of an emergency, pursuant to law, as
a part of the navel forces of the United States, commissioned
officers of the Naval Reserve, Marine Corps Roscrv~, Naval
Militin, Coast Guard, Lighthouse S~rvice, Cocst and Geodetic
Survey, and Public Health S~rvice are ~mpowcr~d to serve on
naval courts martial and deck courts undGr such rogulations
necessary for the proper administration of justice &nd in the
interests of the services involved, as may bo prescribed by
the Secretary of the Navy (Oct. 6, 1917, c. 93, 40 Stat. 393;
July 1, 1918, c. 114, 40 Sta.t. 708; Feb. 28, 1925, c. 374,
Sees. 1, 28, 43 Stat. 1080, 1088).tI

2. Proposud Navy Bill.

"ART. 45.

''"I'ihen actively serving under the Navy Department, pursullnt
to law, as a part of the naval forcos of the United Stntcs,
commissioned officers of the Nav~l Reserve, MDrine Corps Reserve,
Coast Guard, Coast and Geodetic Survey, and Public Heelth
Service, ~nd oth~r organizations s~rving as a purt of the naval
forces of the Uni ted States, sh,-ll be eligible to serve on
naval courts nartial end fact-finding bodi~s."

III. Differences

See C.S., A. ,1. 4.

IV. Reoorernend~tions

None.

FEL-l
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Uniform Code of Milltary Justice
Subject: Number of Members A;:i. 5-7

I. fu:3! Provisions

1. Articles of ",-jar

llAR'i'. 5. General Courts-l.:.artial.--General courts-martial
cay consist of any nunber of officers not less than five."

11 ART. 6. Special Courts-i.I3rtial.--Special courts-martial
may consist of any number of officers not less than three. 1I

"AId'. 7. SUJlIl'IB.ry Courts-Martial.-A Suomary court-martial
shall consist of one officer."

2. Public Law 759-80th Congress, Chapter 625-2D Session

SEC. 204. Article 5 15 amended to read as follows:

IIART. 5. QD;E.i1h.L COURTs-t:ARTIAL.-General courts­
martial may consist of aI\V number of ma'llbers not less than
five."

SEC. 205 Article 6 is amended to read as follows:

"ART. 6 SP:;CIAL COURTS-j,:J<RTIAL.-Special courts­
martial may consist of any number of members not less than
three. 1I

II. ~ Provisions

1. Articles for the Government of the United States Navy

"ART. 39. A general court-martial shall consist of not
more than 13 nor less than 5 commissioned officers as
membersj and as many officers, not exceeding 13, as can
be convened without injury to the service, shall be
sW'!'J!1(med on every such court. 1I

•• 0 0

"ART. 'Z7 A summary court-martial shall consist of three
officers not below the rank of ensign as members,". 0 0 0

IIAR'I'. 64 (b). Deck courts shall consJ.st of one commissioned
officer only, 11 •• 00 •
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2. Pro;>osed Navy 8ill

SEC. 29.
ao=rlcd

Article 39 is renumbered as article 24 and
to read as follows:

II J.JIT. 24 (a) h. general court martial shall consist
of not less. than five comr:rl..ssioned officers as f.1embers." ••••

sec. 19. .krticle 27 is renul':lbered as article 18 and amended
to read as follows:

IthRT. 18 (a) JI. 5U.1IIllary court !:1.artial shall consist
of three cor:rn.issioned officers. II ••••

SEC. 47.

lIJ..RT. 16 (.:-1) Deck courts n.artial smll consist of one
commissioned officer only, II ••••

III, Differences

Proposed t1avy bill cnd P.L. ?59 resolve differences excapt than all.
h~ special court oartiel may have more tMn three me~bcrs wIuIe a
1~L!.VY Sur.r.lary is lIDited to three.

IV. Recommended Provision

hRT.---. Number of Members

(a) General Courts-r..nrtiaL--(h..;neral courts-martial may
consist of any number of members not hIss than five.

(b) Special Courts-lJurtinl~Spcci~lcourts-wertial may
consist of any number of members not l~ss than three.

(c)
consist of

Swm:.UI.r'J Courts-Martial**--A
one coonissioned offic~r.

SUli1."ll8ry court-tlartial shall

* Arr.ry special or Ncvy str.unary courts-oartial.
** ..my S\.lJll,":),3,ry court-mrtial or ilavy deck court.
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APPENDIX

Uniform~ 5!!. Military Justice

Subject: Reduction of General Court Below
Five Members. AGN 27.

1. ~ Provisions

to sir-ilar provision.

II. N~vy Provisions

1. ..rticles for the Jovenu:.ent of the ::avy.

!ro siriilar provision.

2. Proposed hUvy Bill.

"ART."'21. ';ihenever a gen6ral court martitll is reduced below five
mLohers the r~duccd court nay. ~ith the cons~nt of the accused.
procbed to a final d~termination of th~ caSb b~in& tried:
Provid~d, That if the accused does not give his consent the
conv~ning authority may appoint new m~mbers sufficient in
numb~r to provide not less than five memb~rs, such new m6ffibers
to b" 5ubj£:ct to chalhnge: And provided further, That upon
the new mcmb~rs t~king their seats, the trial may proceed
aftQr the recorded testimony of each witness proviollsly
examined has been read to the witness in open court and
v~rificd by him and after such furth£r examination of the
\71 tnos B th~r(lon as l:lny new membt.r may require. II

III. DifT~r~nc6s

The ~rticles of ~ar cont&n no similar provision and
if an ~rmy genoral court-martial is r~duccd below five
mcmb~rs. additional members must be appoint~d.

IV. Recommendations

See C.S., }... "N. 5-7.

FEL-l
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Uniform~ llilitary Justice
Subject: General Courts~rtial - By l'~om Appointed

Appointed A. 11. 8

1. ~ Provisions

1. Articles of War

- Law J:cmbcr

A.VI. 8
P. 1

"ART. 8. Gen~ral Courts-!.!artial.-The President of the
United States, the commanding oCficer of a territorial
division or departccnt J the Superintendent of the
lli..litary Academy, the commanrl.ing officer of an army, an
a~y corps, a division, or'a separate brigade, and, when
crnpo~crcd by the Pr~sidcnt, the c~~ding officer of
any district or of any force or body of troops may ap-
point ga,ncral courts-rnartialj but \':hon any such cornman- •
dor is the accuser or the prosocutor of the person or
persons to be tried, tho court shall be appointed by
superior co@pctcnt authority, and no officer shall be
eligible to sit as a acmbar of ~uch court when he is
the accuser or a uitncss for the prosecution.

The authority aP90inting a gencral court-martial shall
detail as one of tho mcr.1bers thereof a law Member who
shall be an officer of the Judge Advocate General's
Department, cxc~pt that ,1hen an officer of that dcpart­
ront is not available for the purpose the appointing
authority sh?ll detail instead an officer of sorno other
branch of tho service selected by the appointing author­
ity as specially qualified to perform tho duties of
law IOOmber." The lavl member, in additien to his duties
as a member, shall p:lrform such other duties as the
President may by regulations proscribe. II

2. Manual Courts-I:artial

(PAR. 5, p•. 4, 5, & 6.). COURTS-llAIlTIAL-'-Appointing
Authoriti~s.-a. lIGcncral courts~rtial.-Thc

President of the United Stat~s, the supcrint~ndent of
thc"Hilitary Academy (except for tho trial of an offi­
cer, A. '1. 12), and the other commanding officers des­
ignated in A. 'T. 8 ma.y appoint general courts-martial;
but when a~y such coeDandcr is the accuser ~r the
prosecutor of the person or persons to be tried the
court shall be-appointed by superior competent author­
ity. (A. W. 8.)

. 'hethcr the cOI!Ir::13.l1dor who convencd the court is the
accuser or the prosecutor is nainly to be determined



•

•
P. 2

by his personal feeling or intor~st in the matter.
An accuser either originates the charge or adopts
and bccClllK:ls responsible for it; a prosecutor prO­
JX>sos or undertakes to havo it tried and proved.
S~c 60 (Accuser) in this connection. Action by a
cormnandcr l'Ihich is merely official and in the strict
line of his duty can not be regarded as suIficiont
to disqualify him. Thus a division cOIm!'liJJ1dcr m.'~.y,

nithout bcco~g the accuser or prosecutor in the
case, direct a subordinate to investigate an alleged
offense with a view to formulating and pcrfcrring
such charges as the facts may .tarrant, 2i:td may refer
such charges for trial as in other cases.

As A. ':I. 8 expressly designates those'who have author­
ity to appoint general courts-martial, it follows that
no one elso has any such authority, and that anyone
h~ving such authority can not delegate or transfer it
to another, The authority of a commanding officer to
appoint general courts-cartial is independent of his
rank and is retained by hiil. as long as he continues to
be such commanding officer, The rules as to the de-'
volution of command in case of the ooath, disability,
or temporary abscnce of a permancnt commandcr arc
stated in AR 600-20.

An officer vtho has power to appoint a. general court­
martial may determine tho cases to be referred to it
for trial and ~~y dissolve it; but hc can not control
thc·cxorcise by tho court of po,~rs vested in it by
law. He may withdraw any sp~cification or charge
at any time unless the court has reached a finding
thereon. "

3. Public Law 759--SOth Congress, Chnpter 625--20 Session

SEC. 206. Article 8 is amended to road as follows:

"ART. B. GEir.mAL COURTS-UARTIAL.-The President
of the United States, the commanding officer of a
Territorial department, the Superintendent of the
llilitary Academy, the commanding officer of an Army
group, an Amy, an Army corps, a division, a separatc
brigade, or corresponding unit of the Ground or Air
Forces, or any command to uhich a member of the Judge
Advocate General f s DcpartClCnt is assigned as staff

•

A.'J. 8
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judge advocate, as prescribed in article 47, and,
\'then cmpowcr~d by the President, the conmanding
officer of any district or of any force or body of
troops may appoint goncral courts-mo1.rtialj but when
any such co~~dcr is the accuser or-the prosecutor
of the person or persons to be tried, the coort shall
be appointod by superior conpctcnt ~uthority, and may
in any caso be appointed by superior authority Vlhon
by the latt~r deemed dcsir~blc.

liThe authority appointing a gcncrll court-marti.ll shall
dcttiJ. as one of the mcnbcrs thereof a 1..'\,", member ,·me
shill be an officer of the Judge Advocate Generalis
Dcporto:mt or an officer "ho is a mcobor of the bar
of a Feder'li court, or of the highest court of II State
of the United States and ccrtifi.;d by the Judge :~dvo­

cate General to be qUc"'l.lificd for such detail: Provid0d,
Tlk~t no g~ncr~l court-martial shall receive evidence
or vote upon its findings or sentence in tho absence .
of the law member regularly d;;:tailcd.· The law I!l~rnber,

in addition to his duties <15 a member, sh~ porform
the duties prescribed in article 31 hcr~of and such
other duties as the President oay by regulations
prescribe. !l

II. ~ Provisions

1. Articles for the Governmont of the United States N~vy

1l,\RT. 38. Convening authority.-General courts-martial
may be convened:

llFirst. By the President, the Secretary of the Navy,
the cOJl11llL"'.ndor in chief of a f10ct, and tho commanding
officer of a naval station or a larger shore activity
beyond the continental l~ts of the United States; and

A:./. 8

Second. Hhen empowered by tho Secretary of the Navy,
by the ce~nding officer of a division, squadron, .
flotilla, or other naval force afloat, and by the
commandant'or commanding officer of any n~val district,
nav'll bnsc, or naval station, and by the comn:mdantJl

commanding officer, or chief of any oth~r force or
activity of the N:lVY or I!arine Corps, not att:lched to
.J. naval district, n"'v"~ "base, or fkw1.l station. 1I (R.S.,
sec. 1624, art. 38; Feb. 16; 1909, c. 131, s6c. 10,
35 Stat; 621;·Aug. 29, 1916,·c. ·417,39 Stat. 586;
Feb. 12, 1946, c. 5, 60 Stat. 4.)"
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2. N.:lval Courts and Boards

SEC. 329. Conditions Necessary to Shm~ JUrisdiction:
Convened by an officer empowered to do so.-"The offi­
cers who arc cl:l.powcrcd to convene a g~noral court car­
tial arc n:'.OCd in the: D.rticles for the government of
the N~vy and sUbsequent statutes. t'hcrc an officer is
not authorized by la\l, but specially authorized by tho
S6cr6t.:l.ry of the tbvy (under arts. 26, 38, '1tl.d 64,
A. G. II.) to convene a court o1.rtial, the precept must
cito the nuthoriz~tiQn in ord~r to show ~firrnativcly

the jurisdiction of the court. No one oth~r than the
Secretary of the Navy can givo such authority. II

SEC. 28. ~rticlc 38 is rcnumb~rcd as article 22 •

J. Prop:>scd NnV)- Bill

• SEC. 29. rlrticlc 39 is rcnumb~rcd

<lI':lCndcd to rC.:l.d as f0110\:5:
as articl~ 24 and

/

".\RT. 24. (b) For every gcn..;rZl.l court l!lt.'lrtial,
the convening authority shall appoint: (1) a prose­
cutor :md J. defense counsel, who shnll be certified
by the Judge :l.dvocate General as persons qualified
to perform such duties, but the appointment of such
defenso counsel shall not aff~ct thu right of the
person accuscd to coonsel of his orn choicc; nnd
(2) a judgc advocate, lnOSO dutics it shall be
(1) to advise tho court on all ~~ttcrs of law aris-
ing during the trial of the case; (~ to rule on
interl~cutory questions, ~xcept challenges; (3) in
open court, to instruct the court upon the law of tho
case; and (4) to perform such other duti~s as the
Secrctar~r of tho Navy may prescribe: Provided, That
the judge advocate mcy be ovcrruled by a majority
vote of the court, in which case the reasons therefor
shall be spread upon the record: Provided, further,
That the judge advocate shall be nn officer certified
by the Judge Advoc:tte General as qualified to perform.
the duties h.::rcin prescribed and ",ho shall be respon­
sible to the Judge Advocate General for the performance
thereof: And providcd further, That the judge advocate
shall be subject to challong",;.l1
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III. Dilfcrcnccs

1. Dirrcrcncc~ in A1.TtlY and Navy Provisions

a. rlho may appoint

The prL~ry diffcr~ncc bctvrocn tho ~P?ointing ~uthority

of Army gcncr~l courts-nartial and the convening author-
• ity of tbvy g.:.:nJr.-::.l courts-rortial is duo to th::l differ­

ences in ncn~s of units.

Tho Pr~sid~nt n~y ap,oint in both c~scs.

The S~cr~t~ry of the N~vy ~~y appoint g~nor~l cQurts­
m..'lrtial, \Ihilc the Secretaries of Dof...nsc, :.rr:r:/, and
Air Force do not h we such power.

The :'\l:lcnd..:d :.rticlcs of l:1r elsa ,".,utho]'izo command­
ing officers ,tho have a ~mbcr of the Judge ~dvocatc

General's Department assigned as a staff" judge ~dvo­

~tc, to ~,point goncr~l cQurts-mnrtials; vmilc the
N~vy docs not. (0u~ric: Do nav~l conrnnnd staffs
havo judge ~dvoc~tos?)

Und0r the :'JilCndcd .~rticlcs of ','nr, <'.ddition1.l command­
ing offic~rs r:k1.y bu empowered to appoint by the PI'Lsi­
dent, while und~r the ilnvy articles, additional COrnrnD.nd­
lng officGrs nk'ly be empov~r~d to appoint by the Secretary
of the Navy.

Under the c.r.J.cndoJd :.rticlcs of 'Iar, Q. g...n.:::ral. cQurts­
marti'll aay in any case be appointed by superior com­
petent uuthority, instead of the dcsignat~d appointing
authority, whun such sUlXrior :\uthority deens it ad­
visable. Th" nav:U. :'.rticles nod NguL".tions co~tain

no such provision.

b. Appointing authority, accuser, or ,rosocutor

tfuen the Army appointing officQr is the accuser or
prosecutor, the court s~l1 be appointed by superior
conp.:ltoJnt :luthority. The· Navy articles and regulations
cont~in no such provision.

c. Lau Hember or Proposed "Judge ,\dvocn.te" (thvy)

A.I/. B

Under the ancnded
ity shall appoint

·~rticl~s of !ar,
as one n~mbcr of

the appointing nuthor­
general courts-oartial
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a ~r.lbcr of the J.\GD or 3n officer who is n. ~mbcr of
the ber and certified by the J:,GD to bo qualified for
such duty, as a 1I1<1w r.Prnbcr. II

The prescnt II..G.tI 4 cont3in no such prov1.s1.on, but the
pro~scd flavy bill provides for a lIJudgc I\dvocatc ll •
(To ~void confusion, this rapcr lrill rcf\:r to this
proposed officer .:lS tho 1I1aw n:.:nbc:-u ). Th.J proposed
1:<'lV~r Ilkw !:'CJ!':bcr" is not a ncnb.:=r of th>.l court t.ut is
to pc:rfoM functions S'iniLr to those: of .... judge sitting
with ll. jur~l. (Duties of law n::r.lbcrs will b.J discussed
in connection lith :•. 1". :31.) The other d.iffcrcnc~5

bctt.·c.... n these "law mcabcrs l1 is th:"!.t the ,roposed lbvy
bill provides only that this offic~r b~ c~rtificd by
the N~vy J~G as qualified ~nd th~t he is to b0 respon­
sible to the J .G for the pGrforrmncc of his dutios.

Therefore, the Questions as to the trlLlw n~oberll as far
1.S this article is concerned, arc (1) ';'hether or not
he should b0 a mcnbcr'of the court and (2) '.'h:"\t should
be his qu~lifications.

P.L. 759 .1.lso provides t1k1.t the law mQDber May be
pr~scnt ~t ell tL~~S, while tho proposed Na~r 1.rticles
do not so provide.

d. These differences in gon~ral apply alsb to spcci~l courts­
m~rtial and sUnffi,ry courts-martial (Navy) included under
A. '"T. 9 :md 10.

;,tt:\ched is J~cmorandUr.l fron. Colonel Curry.

2. Discussion

a. Who m.:ly "l.p:x>int

Keeffe Report (SEC. IV p'r. 1., p. 43-46):

1. Convening ~uthorities:

UPrior to :md during thl.' W3r the po'o'fcr to convt..:ne .
g0n~ral cQurts-fik1.rtial w~s vested in the Pr~sident,

tt.~ Secret.:lry of the Nwy, the coon:md~r in chief of
a fleet or squadron, th~ coa~~ding officer of an
ovorS03S nav~ st~tion, and, when eopowcrcd by the
Secretary of the Navy, the cornc~ding officer of cer­
t1.in other forces afloat and cert;"l.in r:l:lrinc or shore

A. \'1. 8
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cOl"lr.lands serving beyond the contin~nt3l linits. In
tioc of oar the cOnr.k~d~t of ~ny n~vy yard or n~val

st~tion nnd ccrt~in oth~r r~rine or shoro co~~ds

could be copowcrcd by the Sccret'1ry of tho Navy to
convene gconC'ral courts rorti,'1l."

"In J['nu..'1ry 1942 the Secrctar~' of the Unvy eopowcrod
~l flng officers Cor.w.k~ding ~ division, squadron,
flotilla, or 1o.rger n~v~1 force nf10nt to convene
gcn~r.'\l courts Ck~rti~l. In July 1943 the Secretary
enpcmcrcd th~ cO!Jl'1<lIld;:mts of the various N1.v.1.l Dis­
tricts within the contincnt~ United St~tos to convene
g..:m...:r~ courts r.klrti1.L Sir>i11.r .:'.uthority has been
conferred froo ti..n;) to ti..J:K) upon thQ cor.1n"l.nding
gen..:r1.1s·of th~ r.~rine Divisions Md of other !:arine
conn..~nds."

liThe ~ffcct of those ord~rs W:1S to doccntr::llize greatly
the ~dninistr~tion of n~v"ll justice, vmich b~forc the
~1.r \/:1S centralized in th~ Dopartncnt. This centrnli­
z~tion had ioposed ~ h~1.~· ,dninistr1.tiv~ burdon upon
the ~p,rtnC'nt and h3s r~sulted in considor1.ble delay
in the processing of charges. :Iccordingly, in July
1943, the Ball~tinc Conni.tto~ recorx.lendcd til.tlt the
cO!TImdants of the m.v.:'.l districts in tho United States
be onpo\rorcd to conveno gcncr~1 courts ~rti1.1, ~d it
tw.s this rcconncndation v/hich led to the robove CJcntioncd
orders of 24 July 1943. The vast n1.jority of sentences
reviercd by this BC'1rd ,",erc ir..posed by courts" :'\ppointed
by con,"'1.1.ndrmts of the various n~v'\l districts."

nIt . '~s pointed out in the: first B:1.11antinc Report,
dntoJd S~pteJ:lber 1943, th-1.t the :"l0Her of the Secretary
to ~uthorize cc~,nd r~thin the United St~tes to con­
vene gen~rnl courts existed only in tioc of 'nr. Under
tho ljw, as it then existed, the ~uthority of cononndants
of n~v~l districts to ~ppoint gonoral courts nartinl
would havv consed upon the loga1 end of the war. This
would have resulted once'cgain in a heavy ~istrativc

burden on the Dcp3rtncnt, -·,tith .~ttond3nt delay, The
B~ll~tine Report accordingly recommended that the law
be ancnded to pvrnit the Secretary to empcw/or such
cot:nmcb.nts or siniUlr 10c1:11 COI:lr.l.'.lnc!.Jrs to .'l.!lpoint
courts in pcacctioe. "



P. 8

nOn Fcbra.ary 12, 1946, by Public Law No. 297, 79th
Congress, 2d Scss., .•rticlc 38 was ~ndcd to r,;;ad
0.5 f0110\'.'5:

":.In'. 38. Convening :.uthority - Gcncr~l c?urts­
n~rti31 tk~y be convcn~d:

'First. By the Pr~5idcnt, the Sccrwt~ry of the Navy,
th~ cor:JIJ:lOdl..::r in chief of ~ fleet, ;.nd th...:l conr~nding

offic~r of 3 n~val station or l~rg~r shore ~ctivity

beyond the contin....n~l linits of the United Stat;;lSj and

'Second. ','hen ccpO\.'cr..::d by the Sccr.;lt~ry of the tJavy,
by the connnnding officer of ~ division, squadron, flo­
t~J nr oth~r n~val force ~fl~~t, ~d by the co~d~t
or conncnding orfic~r of any nav~ dist~ict, naval base,
or n.:'..v.ll. station, .::md by tho co""lo:l.ndnnt, COllC.".Llnding
offic~r, or chi~f of·nny othor force or activity of the
N~vy or :~inc Corps, n~t ~ttach~d to n n~v~l district,
n..1.VU bese, or !loC!.V~ station. 11

liThe proposed ·'lrticlcs dr1.ftcd by the HcGuire COfJfli.t­
tee, l'!hich w.:;:ra prepared before the p~ssage of Public
~1.W 297, included the follm'dne p~ovisions:

11(3) Convening :luthorit~{ - The Prc:sidcnt, the Secre­
tary of th~ Navy, the Co[tr.1~dcr in chief of ~ fl~ct,

md ....h~n ..Jc?Ql'''red by th-.l Sccrct.:try of thi..! Navy, My
co~~nd~nt or co~~nding IJfficer of the naval ser­
vice,' or of .:".n org1.ni:z.ation s .... rving as a part of tho
N.",vy, r.my conv,Jn~ g.;:;:ncr~l courts-fl,":.rti::.l for the
trial of ~ffi..lnsos eon~ttcd by ~ny p~rson subject to
th,J ..rticlos for the Governn.cnt of tho Navy.1I

Colonel Snudek.:::r in his Uotes to the ':cGuire .irticles
i..!xpl~incd the ~rovisions of the proposed nocndmcnt and
arg~d its superiority over Public Law 297, which was
then pending as Senate Bill 154.5.

liThe Judge :.dvocatc wneral nnd CO!'JilOdON .fuite hold
proposed c'l subst:.nti:lily si.r.dJ...:lr OJ'lCnc1r.lcnt, \"lith
slightly diff..:-rcncc l.·ording, viz.:

II (.:I.) Converlirlg authority - The President, the Secre­
tary of the j~3VY, Or :my of!'iccr in COJ':l'!l,J.r.d, 'then
CJilpo\lcNd by th~ Sccrctar;r of th..:= f':l:'ly, n.:"_y conv.::ne
g~ncral courts~rtial for th.;:;: tri'll of offenses
connitted by ~ny person subject to tho ~rticlcs for
th~ Gov..Jrnmcnt of the Navy."
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II re::co: ~END:.TION:

IIIn view of the en'\ctncnt of Public Law 297 the
nocessity of amending Article 38 has been removed.
If, hOl'ffivcr, the ••rticlcs arc to be rvvised !!l toto,
consider~tionQight ~ell be given to adopting tho
l.:mgu:lgo eitp..;.:r of the ::CGuiN 9roposcd ~rticle, or
of the ;Jhitc and Judge .\dvocato:: Gcn-.;ral proposed
t"-rticlcs, ...hich in each case is si~1plcr ,:l.nd norc
direct than tho:: "'ording of P~lic r..o.", 297. tI

Keeffe Roport ~SC. IV. ~_r. 3., p. 61,62,63)

lISclcction of Court :!cr.lbcrs:

llUndcr the pNscnt law tho selection of ncl!1bers for
cOtC'ts-nartbJ. is entirely within the control of
the convening authority, l'no appoints ncribors by
n~ froQ officers under his cOMnand. In pr~ctice,

how~v~r, th~ convening authority usu~lly ~Pp0ints

to a Ct'lurt officers who arc proposed by tho cor.n~nd­

officer of the vessel on which the tri~l is to take
pl~ce and yrh" aro personally unknoYm t:> hiD. In
case of the pc~~cnt or seni-pcr~~ncnt courts
which sit in the various n~v~ districts, tho con­
vening ,,"uthority appoints officers whose n1.;':1es are
furnished by the Bure~u of Naval Personnel nnd trho
,~rc not.'lilcd for th~t purpose. II

llThc convening authority n....y renove, rcpl,'lce, or
add members at ~ny tine, although ho nornally docs
so only when neccss~ry to rcpl~cc vacancies. He
r.l~y even repl~cc officers during the coursc of a
trial, although the practice is condemned nnd the
pol'ler is rarely exorcisod. n

.\.Y1. 8

•
rr .... simil:J.r system of a,pointm",nt to courts r.mrtial
prevails in the Army. In c3ch case this derives
directly from tho concept of the court Q3rtial as
the agency of the convening ,"luthority. ~1hilo this
is a practice rmich is consistent vdth the basic
theory of r.dlitary ~nd n3v~1 org~~iz~tion, certain
objections can be, ~d h~vc been made to it. For
cxanple, it has bean asserted that: (n) a court so
appointed' is a Derc creature of the convening
,".uthority, appointed to do his bidding, DJ1d thi:lt
(b) courts so a?pointod arc transitory and impcranent,
and consequently lack the'st~bility, experience, ~d
'asdon of civilic.n courts, v:hich aN pernancnt insti­
tutions. 1I
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"'.'i th respect to the first of th..::.se contentions,
the Board C<ln."\ot "'.cccpt th..: ..:xtrornc vie'",'s of those
who S'1y th"!.t courts n.....rtio.l thus appointed h'1vC no
ind~pcndencc rnatever "'.nd .:lro rorc croo.tUT>.:S of the
convening. 3uthority. C~rt~inly this is not true of
the general court n""rti ...1, :'.Jld it is with too general
court r.~rti'1l th~t th~ Bo"!.rd has been chi~fly con­
cerned. 1I

Keeffe Report (1st ~'r. p. 64-1st p'r. ~. 66)

lithe other criticiso th~.t since c"urts n....rti'll 1ro
tr~sitory ~d iopcrn~ent th~y l'1ck the professional
co~t~nce of civililn courts 0150 h3S sane vo.lidity.
this, Rheinstcin s~ys:

"In llctrition to nur.C:I"')US ninor differences,
th rc is on,;) :l.spcct ,".'hich ;:"y se..:n the str-mgcst
of .'111: rohile "'.n ordin-.ry crL":l.in:'ll c'>urt is .:l

st-mding institution, cs~~b1ishcd once -..od for
'111 to hi:!o.r :111 cns..:::s "thich n"!.y 'lrise "'i~hin

its jurisdiction '1nd sto.ffed \'dth '1 p-.:r;..··U'li:!nt
personnel, ... court-rv~rti"l is n~ standing in­
stitution :'It '1.11. '~cnever ... c"'.sc occurs
which, in the opinion of :'l rilit ...ry coooanrler,
ought to bo tried by n nilit:'\ry c·)urt, he ".'ill
convene 0. court n"'.rti ...l to henr this one p".rti­
cul"!.r casco Thero is no court narti"!.l in exis­
tence before the individu1l officers ~rdercd

to hc"'.r th'1t p"rticular case h~vo convened, ~d
the court goes out of existence as soon '1S that
particul"!.r case h'1S been closed. (F~otnote:

.', cOl'!1!"...mding officer, t:l..'1y of courso, conv.Jnc a
p~ol of officers to henr a whole series of
cascs. In the l"rgcr ,",rr.ty c.''.lnps '1 panel is
ordin'1rily convened to hc~r ~ll c~sos which n~y

come up \1ithin thC'.t c"mp, '1nd tr~voling p.mcls
h.:lVC been established in tho various service
CO~~~d3 to hear tho nn.re serious cases. These
panels have ~ cert~in pcrnan~nt ch""r'1cter.
Ch:mges in personnel aro not J:l.:ldo until a tnC!:l­

ber of the p:mel is ordered awo.y fron· tM camp
or service cOJ:'~':IC.nd. Legally, however, the IXlflcl
does not constitute ~ court until it hns been
specifically ordered md sliorn in to hear an
individu."11 case.) II

". 'r. 8
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liBeraTe the '.'ar g..;;ncr~l courts r.L.1.rti31 which were
nore or less pcrn:mcnt in ch ....r"l.ctcr hnd been l.~ointcd

~t ~ nunbar of n~v~l b~scs ,~thin tho United States,
.1.nd to 3 l~rgc <:!xtcnt during the rfar the Navy has
used u systcn of poroan~nt courts. Thus, the gener1.l
C0urtS n2rtinl cstnblishod for cnch ,r the n1.val dis­
tricts r.'ithin the United St....tcs were cOffi90"'"cd of More
or less p;;rc.".IJ..;nt porson..icl."

11 •• fc" proposals h"\vc be..::n put rort·..~d to r..:ncdy this
situ"\tion. For cX"'..r.l.plc, the Ch'1ttborlin Bill provided
th"l.t th~ conv~ning auth~ritYJ·instd""~ of selecting
D. c~urt by direct ~?pointn~nt, should d~signntc a
p'Ulcl of qlL''.1ificd court-t:'iCr.'lbcrs, and th1.t for ~:l.ch

trial the judge ndVOC.:l.tc, ,·ho "::\5 to be ind...:p.::ndcnt
of th~ convcnL~g l.uthority, shoul~ select th_ ~ribcrs

of the c')urt fMo this p.:mel. This propos"11 \'r,:.s not
ndoptcd in the 1920 :.rticl.... s ':)f r'r. 1I

liN., ?revision v'hich i'ould ch1nge the prcsQnt ::cthod
of selecting c::>urt I:lcnbcrs is proposed in the ~rcGuire,

llliit~, or Judge ~dvoc~tc Gcn~r:.l dr3fts of ~endcd

nrticlcs, ~xcopt vdth respect to the dcsign~tion of
the judge Ctdvocatc. 1l

liThe Report 'J! the Guncr.:ll BO.1.rd, United St'\tes
Forces, Europ.::m Thc"1.ter, on UI~ilitCtry Justico .•ctr.ri.n­
istr".tion in Thll:.ters of Op.. r,"1.tions,1I did not di,s­
cuss the qu~stion of convening offic~rs solecting
personnal for courts, but did ml(Q the follm'ling
comm0nts on per~:.ncnt courts:

npern"nent courts. Scr.e conr.m.nds utilized rclatively
po..:rn.'\ncnt c?urts when and where it 'It~s possible to
do so 1.nrl report th~t the procodurc contributed to
a better .1.dr.li.nistration of nilitnry justice. The
systcn is criticized by SO~J, for it is said th~t

such courts arc L'lclincd to bcce:no C3UOUS and ir.l­
pose unconsciomb1c sentences. This was true in
so~o cases. The s,"ntences :ir>.poscd by a court cs­
t'lb1ishcd in .!estern Base Sc:ction for triu of First
U. S. Ar!'1Y and oU~r c-,nbat trr')ops shortly before
D-D"l.Y (6 Ju.'1.C 1944) were so severe ttu!.t Ctlnost -'\11
of ther. \;crc r.:::lduced "l.t least 50 percent by the re­
vic'i.ng authority. Rcl:ltivcly {Xlrr:1J1.::nt courts a.p­
pointed by the COM::nncing Gcncr".1., Seine Section,

•.. II. 8
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Co~unic'ltions Zone and ~itting in Paris, France,
imposed death pcn~lties for desertion, nonc of
v/hich \:'cr0 _xecuted, on 11 a.ccused betl,'cen 8 Harch
1945 and 27 .•pril 1945. nevertheless, tho gr..:a.t
n~jority of judge advo~'tos vmo cxpr~ssed ~ opinion
f'1vor pcra-ment courts. :, feVi others pproved p.-''\r-
ti11 ?Crn~ncnc7, to be ~t~incd by rl~t il of .... pcr-

....n~nt prcsic..:nt, l~\r ~~~bcr, tri'll judge adyoc~te

~d defense counsel. To circunvont tho t~ndcncy

to'lro.rds h:"trsh sent.:-nc.::s, sor.o propose trot the p..;r­
T.l"U1cnt personn(;l shift 1n~ int.:lrch:lngc, fron C'iurt

to court. Th~ sugg.:!stion th'lt g,Jn,Jr'li courts-f.'...1r­
tial MOve in circuits in not ecn..:r~y f~vorcd 11­
though it has strong power. One inf.:mtry division
judge ~dvoc~tc fa.vors ~olishing courts v~thin or
for ~ ~rg~Jdzation and (;stnblishing thLn by ~rbi­

tr~ry th~1tcr-wi~c gvogr~phic'll districts. ~11

troops \.'i.thin the :reo. 1:Quld caUl:! qndcr th... juris­
diction of tho courts of the district irrespective
of their organizations. II

IIp....CO:~.,...~ro.\TIOI~: (p. 68-69)

lIIt is ".pp..;.rcnt fron the pr1cticcs of other m.tions
th~t th~ro is nothing of inherent n~ccssity in tho
present .,noric".n o"thod of selecting names r.1Cr.IDers
n~ h~c for th0 tri~l of ~1ch caso or svries of ~~scs.

The systel'l is difficult to reconcile with established
ide~ls of independent ~nd rcsponsibla courts. The
folloVling 8uggestions ~_ro subr.ti tted for consid..::rntion
by the ~dvisory Council:

., (a) .methcr tho presont systeM of Ilppointing r~lfl.­

tiv~ly pcrr~inent courts, ~hich prov~ils in th~ various
n~val districts in the United St~tcs c~ot be stren­
gthened nnd oxtcnded, so th,t gcner~l courts n~rtial

conv~ned by tho Secretary of the l'1:1VY "'.nd by the
coOrt-mc.nnts of th~ various n:w<:u districts 1'!ould be
orgmized as pen:l.~ont tribun~ls, 1 ·ith nooours dc­
t-rilcd for definite pc:::-iods of ti:~, subjc:ct to tr:::ns­
fur out of the district or d0t:il to other duties of
p.... r:l..l.::lnt nilit:lr~t inport:mcc. II

"(b) l1cth~r, as far as cO:l~.tibl~ ·:ith·ni.lit-..ry and
n~v~l o~r ...tions, courts conv~n0d t so~, in ev~rscas

conr.rl..rtds, rl"rinc divisions, ~d so on sh')uld be on a
si.'1i.l.... r pcrI:"~'1~nt basis. II
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Il(e) -Ihcthcr the provisions for .:lppointing c<:,urts
should be ch.:mgcd or that convening ~uthoritics

would.. not dct~.il np~d officers to specific courts
for pnrticul~r trials, but would dct~il qu~ifi~d

p..:.:rsonncl t:ithin thc.ir CO!:'J\''Jlds to court rJ.....rtio.l
}><"U1cls fron \':hich n~mbcrs of ~ court would be
t"'kcn fron tine to tine to fill v"c.,\r.cics ~nd to
repbce reli vorl nbors on som ir:.pcrson"'l octhod.
If this could be dono J it "'ould tend to obvi.:ltc the
obj.,;oction th~t n~!.1l::'crs =>[ courts !.l<....rti ....1 C"'Jl be
hmdpickcd, <m objCllrt-ion l:hich ."....5 or course not
act by the ,ropos~l of th~ Ch~~rl~i~ Bill th~t

court n~nb~rs be selected fr~ the ceprovcd p<~cl

by the ju~gc "lc!VOC.1t(!."

II (d) ·b~th.,;or the n!,p')intncnt of .... nUl,' ncC".bor to
n court ....ftcr t~ ....rr·ignncnt of ~ n:cuscd should
be 0rohibit~d, except ~n~ro n~ccss~y to cOL-plcte
tho nininu.' ncd>.:;;rship.u

V,ndorbilt Rooort (:.r:JY) (P>r. 6, p. 9-10)

liTho,) nc..;:d to preserve the disciplin1.ry :l1thority of
the c0nn~nd ~d at the S\mC tine to prot~ct th~ inde­
pcn1~ncc of the court c~ bv O!t in the f~llovdng

n~.nner. The :'..uthority of tho division or post connn.nder
to rcf0r ~ ch,rgo for/pronpt tri:.l to ~ COl~t ~ppointed
by ~ judge ~dvoc~te sh0uld bo absolute. ThQ co~vn~ndcr

should, of course, be furni!hcd with :l judge.. artvoc..•..te
to .J.dvise hirl with rofcrencc to the disposition of the
ch...rge. The right or the cOI1f'l'\nd to contrf)l the pros­
ecution, and to n~e the t~i~l judge advoc~t~, who
should be ~ trained l~v~er, should bo rot'\incd. The
Judge J'ldvocatCl General's Dop·'rtnent, hen 'ever, should
becon ~ th0 :.:,pointing 1-nd r<lvie\"'ing .'\uthority in~p­

pennant of thJ coon".n::!. For this purposc thc prc~nt
organiz~tion of thCl Judgc ~CVOC1.t~ Gcn;ral'g Dcp1.rt­
ment n ...y be sufficient .:md the power to select and
review its jtclgm,mt should n:)rm...lly rest with the
Staff Judge ;.dvocatc '\t Army lewl, so th1.t tho mem­
bers of the court f1...1.y be selected froo a wider area
and tho ~rcnni~l problem of disJX1.rity of sentences
in siaiL1.r C~SC9 ~~y be at least parti~ly solved.
It ncy be best in ccrt!in instances to place the
auth~rity on a higher l~vcl, or in case of w~r or in
C".50 of units e9t~blishcd at ~ distance fran the
c?nn".nd, to c_leg~tc tho ~uth~Tity to ~ division or
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sn".11cr unit. '!c b_li.:-vc th~t th.) fl..,:xibility of
such a syst<.ln "lill ~id in tho:: solvinG of n::!.n:' prob­
leas 3Ilc! 'I"ill porvit th~ cst1.blishn.,mt of pcrnancnt
c"urts or tr~v(Jling courts if they be found ~csir·b1..JJ.

:lrtlcl,,} of hr 8 should be ..·..n:md..:d to ...ccoo.plish this
purpose. n

II'1=! I'\.>":.lizc th"!.t the officers of :l. division or corn:md
o"y h~vc 3 s~ci"!.1 un~ rs~nding ~f 10C1.1 c0nditions
1.n~ be b~st qu~lifi~d to try 1oc~1 ~ffcnd~rs ~d ~1so

th"!.t 0fficcrs Must not be "p~ointcd to c1urts .~"!.rti~l

duti..:s if, i.n the opinion )f the co:""..'":."m{~.:.:r, they 'l.I'C
un.:J.v ....i1":.ble.. These Nquirc:n.nts my b~ rc t by the
cst~b1i5~nt of "!. p~~1 of ":.v"!.il"!.blo ~fricers by the
cocrr.nder, subjoct to ch"l.ng.:.: fr')o ti.n;: to ti...~, froo.
\mich th~ selection of ~r.IDcrs ~f th~ c~urt M"!.Y be
n'l.ric. Th..... . .... tcrnin ...,tion of the cor:n."'nder :1.5 to J.v,1.i!­
~bility Gust, of cours-.:, be fin"'l. It is not n...:.Mt
that th,} seLction f)f the ncnbers of the courts-rortial
sh~l be confined to the division or cOOQ1.nd in ~hich

th...: .....ff..:05..:s occur. II

II 'L h"'-vc 'no f .... :-,.r th....t this 3.rr":.n,r;cI:l,..mt ,till irp."!.ir'
the 9r0p..... r ".uthority or influ~nce of the c'Jf.l[l"!.n,~er.

Thl.:: ::lbsolute right to r,~f3r the ch:1n[;c for speody
tri:l 'l.n~ to control th~ prosecution will s~tisiy

the r.uM~nds of disciplino. Further th~ th3t, the
conn1n~ should not go. Tho proscnt ;~ticlcs of
~r do not CQntenpl~to that tho conn~ndor sh"!.ll con­
trol th~ "!.ction ~f th0 c~urts. The n~Mbers of the
c~urt t~kc ~ o~th ~~ctcr ~rticlo of ~/nr 19 to
well 1.n~ truly try ~nd d~tornin~, according to the
evid_nco, the r.l.-"'!.ttors subr-uttcc t., them. without
parti '\lity, f,:wor, :Jr .:lffoct1on, ,""ccording to the
rul..:s "!.nd ~rticles for th~ &ovornncnt of the "'!.rMies
of the United St~tcs. The rieht kl fix tho pcn'llty
in c~sc of conviction is spocific~11y lodgod in tho
c"urt and the surrender of this power to tho COlU".~"'.nder

is "'.J1 :1ct \;hich tho court has no 1eeu. right to IX'r­
foro, . n.!ld the cor.nander no leg'l1 jurisdiction to re­
quire .11

11Th..., ncod for tho pronpt o.p:'>ointncnt f a cc.JUrt Md
3. spcedy trial wh.:::n the C0rT.1"U1C, ref"r3 to <l ch~rgc for
tri~l r~ust be r~c,gn.izcd. t:orcovcr, tho:! (lcterrcnt
effect of punishncnt must n~t be ov.... rlook~d ~nd th~
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need for severe sentences under conditions prcv~iling

in ~ :.nny in a st".tc of '"TilT C1.nnot be denied. But
there is no reason to think that the r.l.cnbcrs of the
Judge ridvcc~tc GeneralIs Department will not be keenly
:.live to :111 these noccssitics. Th~y will bo t1.lT.lY
ncn selected and tr:.incd by arny i.en. In tin" -:>f war
they will be in the field in close n.ssochtion ot'ith
the coon<nd 3nrt cognizant of ~1 tho considerations of
safety l.nd success ,"hich influence th.::l COr'.J:l:"1JlI! itself.
The tine is past "men a cuurt-n.irti1.1 night be dcc:;:lCd
ncr.;ly t'lS rln a~visory council t.., tho cm:l:l1.n-lcr. The
c'Jurt-n.'lrti~~, as conceived by tho :..rticlcs of '"fn.r
is .:l.n independent tribun'l.lj ~nd if tho corJ:l....mor con­
trols the prosecution, the :.ppointncnt nnd functioning
of the court J:L.1.y be s<lfcly left to the log::!.! dCp:lrtncnt
of the :~rny. II

The ttlO Ib11.:mtine Reports n.nd tho ::cGuirc Report ookc
no ~citi~n~l conocnt on this point.

In Hc.:u-ings (No. 125) before <l subconnitteo of the
Cotr.'.ittee on .\roed Services of tho House of Rcprcson­
t~tjvas the f~llovdng recoancnd~tions wcr~ r.k~de:

(1) The V.F:.v., New York COW1ty Lcl"ycrs' ;~ssoci~tion,
• r...r Voter.ins B'1r :.ssocb,tion, Judgo ;.dvoc.,.tes I :~ssocia­

tion, :••V.C. 3nd' :.!'VETS '''.11 rcconr.1cndod th.1.t the pm'lOr
of cOnMand be linited to tho po\/cr to'refcr persons
for trinl, ~d control of 9rosecution.

(2) 'The S,\mC organiz~tions that courts, defense coun­
sels, and law Member be chosen by the Judge Advocate
Gon,~ra.l'B Dep~rtr.l.ent or by higher echelon ..

(3) All opposed the power to choOSQ prosecutor, court,
and 131'- oornber being vested in the S.1J!lO person.

Too Amy representatives yr0TC in f'1vor of the present
provisions on the grounds th1t it is ~ function of
conn~d to control discipline and that the trial of
mlitn.ry p:..;rsonnel should not be in the h-mds of per­
sons. ",'ho dise..ssoci..'1ted fron the ir.ncdiato circw:lStances
of the ;lccused.
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The House Cornnittcc nade the follovdng stntenent in its
Nport (1/1034):

rrUndcr pr.::lscnt l~\r "COI':iIJ<.-mdll h"s an abnormal and
a~justificd L~uoncc over milit~ry justice. In
opposing our decision the '.oar Dcpurtr.:cnt stresses
tho necessity for preserving proper discipline ~d

for giving line con-~dcrs ~uthority ~~ch is
cor.ncnsur.:lto ~·li.th their res;xmsibility. '·fo fully
agree th'lt ~isciplinl3 is of the utnJst inportance
and. oust be preserved, however, we feel equnlly
cert'lin t~~t in the aQninistrati~n of nilitar,y
justice there is ~ point beyond ~hich the con­
siderations of justice l.rc p..... rar.Dunt to discip­
line. Un~er present l[l.H '\nd under this bill,
as <mended, lIeo.l:!OL.".ndll has :\bund:'lnt :\Uthority to
enforce discipline. It refers the charges for
trial, convenes the court, 'lppointo the trial
ju~~ advoc.....te, l~w ncnb~r, .~d dufense counsel
"'he nust no1." be qu.-J.ifi~d personnel of the
Judge :.dvcc.:l.to Gc:1~rnll s Dep~rtn.cnt :me, 'lftcr
the tri:!.l rcvio\ls tho C1.SC vdth full :luthority
to approve or dis~p,rove the ~~olo or ~y ,~rt

of the sentence. II

It:/c contend that ncocr.nntjlt shDuld ask for nothing
noro in the further~nco of discipline. At the ­
conclusion of ~ trial, un~cr the prescnt system,
the s~c officers who conducted the cas.::l return
to the cOfllxmd of .'1 line officer vmo hns full
~uthority over their· efficiency r~tings, prona­
tion reconmendntions, leavos, nnd dutvsssign­
J:lcnts. These officers, mnn.r of whon h.'lVC f~lies

~nrl h:lve chosl,,;n tho :,rny for II cn.reor, would
be less th~ hun'ln if thuy'ignored the possi­
bilities of such influence. iro contend t~~t

those who ~rc ch~rged vdth the inparti1.l adninis­
tr~tion of milit,~y Dustice oust hav~ sufficient
freedom of judicial detcrnin'tion try neet the
rcsponzibility.ll

The question vn~ther thv convoning authorities should
be deb.i.lcd in the statute or l.~ft to be dcsign,.tcd
by the Sccrct~rics of the Services or by the President
is m ac!"r'..inistrativc question. The Navy view b~ing

that design~tion by'the ¥3rious D~~~rtnonts gives
grc~tcr flexibility.
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b. :l.ppointing "luthority Clccuscr or !JrosiJcutor

The Keeffe Report (lhvy) st,tes:

"The protection affordod to un ~ccU3ed by the ....my
rule th~t tho p~~son nh~ pref~rs the ch...r os n ...y not
a,point the court is nore ,"'.ppilrcnt th-...n N"'.l. :.1­
th~ugh ch"'.rgcs ~rc L~iti"'.tec by the sub~rdin...tc
cQrr~c~r, the "'.ppointing "'.uthority frccllvntly rc­
dr:'\.fts than or (~irocts the profcrrinti of different
ch-..rges, in ~cco~~cc \~th th~ f~cts disclosed by
tho roJpcrt of inv..::stig'\tion. Frcqu..::ntly "'.ppointing
"'.uthoritius, c~gniz.J.nt of c~rt"lin f."'.cts 'nich in'
their opinion indic~to th~ ...dvis~ility of trinl,
<tiNct subordin....tes to prO;fcr "ppropri ...te charges .. 11

The V"'.!1dcrbilt RO;[lort ( .•my) nlkcs no rcconrJ.:!ndation
to ch"'.ng~ this provisi~n.

The two B...llantinc ?..cports ·"-00 the : icGuirc Re?Orts
do not cor~ d>nc on this point.

c. Lw.w: :cnbcr

Keeffe Re~ort (P,r. 5, p. 71-1st. ~'r. p. 78)

liThe prescnt i!::'.v ...l court r...."'.J ti~l systCf'. docs not
provide for ".ny nffi.,t:i,...l t:h.-,or.: prirnry obligation
is to rule on questions of l:nl n.rising during 0.

trinl:.nd to instruct the J:"•..JfIDerS of tho c ')urt in
the ...pplic:.ble 1~t1. The judgo '\dvocnto presently
has the duty of o.dvising the ncnbers of the c~urt

on l~g... l questions, but since his principal duty is
to prosocute, this-an ~G~ition...l ~uty iopJsed upon
hin subordi!lo.te to, <'.Oct to ::t certain extent incon­
sistant trith, his obligation to prosecute. II

I1Prior to 1920 the :J'ny :.ystcn w~s the S:l!:1C. Since
1920, h"1w'vOT, the :.rtic1os of 'hr h~vc provided
th"'.t for e~ch gcner,il c~urt n ...rti~l there sh"ll be ~.

1I1.<l'l'1 n.:nber ll , design."'.tcd by the ....ppointing 'tuth.?rity.
H\J is f.lrcf~r~bly :'! ncnbcr "'f the Jurtgo :..dvocate
Gcner-..l's Dep,rtncnt, ,men one is ...v~il~blo, othcr­
,rise h" is ....n ')ffic(:r '\rho is CCCl:Cd by tho ...ppointing
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.'luthority to be spccific.:l1ly quo.lified to act as law
rncr.IDcr. He is a ncnber of the court, with the S,:>.oo

right and duty to vote on tho findings Clnd sentences
as my other lJCr:Der. In oocition, it is his duty
to rule upon all interlocutory qu~stions, other
th.:ln ch:t.l.l;;.:ng~s, arising during :l. tri.....1. His rulings
on n.r'nissibility or exclusion of evid,Jnce '\N fin:U;
on other questions he ~y be everrul~d by ..... n~jOrity
of th.J court. He cust:'lf1.......ril~r :le,vises the court,
during its cl':lscd sessions, on the law ~ppic'lb1c to
the ~sc, instructs the c ·,urt on the f1C"lling of
~ase~1e doubt, cOfT~~nts on the evidence, ~d

.:mSl'lcrs ~y ,"!uestions on the In.\! or f:l.cts put to
hin by other ncnbcrs. "These instructi"ns "1.tl~ CO!1­

ronts .:I.rc n"lt, however, binding on the other r.J.CJ:l­
bers, nor do they becorll.:: r>-.....rt of th.:l record. The·
law ncnber does not fssuo .-..ny fornel instructions,
conp'\r~ble to ::!. civili.....n judge's ch1rge to the
jury. II

nIt is gcner-..lly agreed trot ll. sinil"r offici '\1 should
be provided fer N.:lvnJ. courts n'1rti'11. 'jost of the
current'proposals, h01"evcr, r!f') not coote:npl...te a lllt'.tl
fl..:I.IDl,;r ll , but ~ 11 juc!gc advoc ...te ll as found in the
British :.roy M~ N.:I.vy C'?urt rorti"l systeos, , ..ho in­
st~cts the court on the applic~ble 1'\w, but is not
1. r.J.enbcr of the e,urt ::md doos not vote on the findings
unct sent.Jnce. II

"Thus, the ~1cGuire Coru:littco prapf)sos:
,r

u(4). For every goner.....l court f'Ulrti,1.l, the convening
authority shnll, in ad"ition, '\~point '\ judge 1.dvo­
c,'lte, ,:ho sholl be "J1 officer certified by the Judge
:.dvnCo1.tc Gcn,~r'11 .:16 qualified to porforn the duties
of such office. The judge ~Gvoc\tc sh"ll, under
such rules of practice, pl~ading ~nd pr~ccdur0 ns
the Secrat~ry of the N~vy ~~y prescribo, (1) Sunr.J.Dn
~ll ~~tnesscs; (2) rule with fin'11ity on :.11 ~u~s­

tions of udnissibility of evidence; (3) give L~JXl.r­

ti .....1 tldvicc on f~ttcrs of 1.:.w :md pr:)cec~ure to the
prosecutor, to tho ~ccused ~d his couns~l, and to
the cnurt; (4)-question such vdtn.Jssas as n~y, in
his discretion, be neccss~ to fall exposition of
the f:-tots; (5) instruct the c-mrt, prior t? its
delibcr:\tion' ")n findings I upon the 1 "'1" of the C:'lSC;
and (6) ke~p, vnth the ~ssist'1ncc of ~·du~ d_sig­
n'1ted clerk, the record of proceedings. II
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liThe l:cGuire :.rticlcs further provide tmt in rC"l.ching
its findings tho c')urt

"sh"",ll .1.ccopt and be bound by tho instructions of the
judge advocate as to the l~w of the case, ~d it shall
c1ctcrru.nc tho guilt or innocence of the "ccused in
nccord:tncc thJrcuith. If

lithe L:cGuirc :.rticlcs provide th.1.t the convening author­
ity of .:I. sll.r:n....ry c")urt !:It''!.rtinl" sh...ll 1.9point 11 olUli­
fied officer as judge advocate, \!h?sc Gutics sh....ll be
tho S'U:lC "!.s those of .1. judge advoc1.tc of :!. g~ncral

c<"Jurt n.:>.rti.:l1. 11

"Colcn..::l Snedeker, in his n.,tos to tho :lcGuirc :.rticlcs,
cxpl ....ins that th~sc provisions are derived fron the
British :mc. ;~rici!l :.my systcns. II

liThe ',/hita :.rticlcs cant ....in the S"lJ:l..c prav1.s1.ons rcl.1.ting
to the judge :>..dvOC<ltu, oxcept th"t tho "lores unho sh~
be tUl officer certified by the J~c :.dvocatc Gcn~r~l

.:'.5 qu~ificc. to porroro the cuties of such oIticell 'U"'C

onittcd. The JU~Gc ~dvocnte Gcn~r~lls proposed .rti­
cles follows '-,'hitc except th ..... t the ju~gc .J.dvocate is
to tI~c.vise" r1.thcr th".n rule with fin~lity on qu~stions

of ,.....dnissibility of evidence ,".1'ld is to "ndvise" r .....ther
tha.n "instruct ll the court rm tho !\pplic......ble law. The
Jud.eo .\dvocatc Gcn~r1.1 propos<!.l .....dds the following
p".r.1.gr1.phs:

tI(S). ','hanover the court re.ii.lcts the r\dvice of the
jue.ge ndvoc"',te on questions of l'tw, tho rc·'1sons l.d­
v1.nccd by tha ju~gc ~dvoc1.te ~d the reasons for the
court's ruling sh"'.ll be noted upon the records. 11

liThe Ilhitc propos.1.l ·~grccs with that of the l~cGuire

Connittcc upon the binding effect of the judge actvo­
C.1.to 1s instructions to the cnurt as to the law of
thl.! coso. II

liThe Judge j'ldvoc'ltc Gcn..:::ral's prop'>sc.l pr.:>vides o,J:rcly
th'lt thu C::.'lurt tlsh~ll give c!uo rcg"'.rd to th0 .1.dvicc of
the judge a lvoc.:lte .1.5 to th.:l law."

nB':Jth the Vhitc :.rticlcs "l1d the Judge :.dv'Jc'ltc.: General's
proposed ...rticles follow the J:cGuirc propos:lls with
respect to the' aplJOintocnt of n judge ao1voc ....tc f"}r sun.::ory
curts r.mrtin.l. II
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nTh.:: a'lll~.ntinc Report has rcco::-ocndcd the r..csign..... tlon
nf ~ judge ~evoc,tc for ~ gcn~r~ court cjrti~l ~nd,

,;hcn thj circuost~nccs pc~t, for a sUDO~ry court
narti".1. He t;:::>Uld. be '\.'1. I)ffic~r sp~ci "!.lly L~ ..... incd
lmrlcr the sup.;rvision of the Ju1gc :.dvQc:.tc Gcn,Jr::l.l c.nd
c~rtifi~d by the l .... tt.::r as qu~lifiod. His rulings ~rc

to be ~cvisory onJ.:r, but in 1Il:r case in \':hich the; CO'..ll't

~o.:s not folio;" his :!dvieD '.-rith respect to n.."1ttcrs of
1.iI ~~!i ;>roCCt.1urc too rejection of such :!.--:'vicc a.'1C the
r:-.:'50n th~rcfor is to be noted in the l'."cord. n

"'I'li3 5;:,oc1....1 rccoL1r!.",nd~tio:lS of the :-.i.nnrity r~li-r.crs

of the B~ll~tL,c Co~~ttc~ rcc~~nGc~ ~doption of
th.:: '~cC-uirc ..rticlcs in r~vis.:,,;<,. fom. lTrl,!...:r the rc­
visc~ dr~t of th~sc ~rticlcs the juiEC ~~vocate is
to oc "'.Il officQr rrdcsi91'1tcd" (r:l.th..;::", th:7l1 Hecrtificd")
b~' the Juc.ge ;'.c.voc."'.te Gcncr:.1 e.s nu,.lificd: h~ is
to :!.c.visc t!le eourt on th;:!; :lc1.:.l.issitility of evidence
(:,r,.thcr th"'.n rule finA.ll;r thereon), :-.n-1 he is to
Il~rlvise" (r~thJr th:1I1 llinstruct ll ) the C)urt on the
1...\'1 of the c~.sc. The" court is to Ilconsider tl his in-­
structions ~n th~ l:!.w, r~thcr th:!.n to bo b~und bi it,
but it is still to dotcrnine the b'.lilt nr innoc::ncc
of th-:, "'!.ccusod "in .:lccorclru1c~ th;rcwith. It These
prop')~:-:ls fUTth~r :-,rovi,1Q:

11 In '1ny case \"thcro the C0urt do..:'s not follo\'! th;J ~dvicc

of tho judge ndvoc~te l'Iith rC3pc:ct to n.."'.ttors of 11.W
.:l.nd ;>Tocccure, tho.J ro~.so:'l·thcrcfor sh"~l be sprc".d on
tho r.:cord :Jf 9T?Cceclings. II

liThe diff"::Tcnce in these v:1.ri?us pr0p~)sr;ls .~!',;; not so
grc"'.t th"'t tIlI:.:Y could not b.; rcndily r'~cunci :d by the
:.dvis0ry Council r:!connendcf. in the Introduction here:of.
~11 ~rc "'.greed th'1t there should be n ju:&e ~dvocat~,

tr,incct in the l~w, to ~sist th..:' C?urt in ~Triving at
its finr1ings ;me. sentence. :..11 arc ,\gTCCrl. th".t he
shoul1 not be :\ n.:;nber of the court :1n'" s!"uuld n0t
Yote. '!tiC onl~~ controYGrsi--J. questions Arc:

11(1) Should the jucgc '\dvo~tc be ~-.lsign,ted

(or c:lrt "fied) by the Ju,.gc :l.dvoc-:.tl.: Gcncr"'.l
as ~u~lified?

11 (2) Shoulcl his rulings ::mrt instructions be
'!:>inri.'"J.'.; or ~visory?

8
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nO) Shoulc ~ judge 3dvoc....tc be providc~ for
the su.~1.ry C lllrt !."".rti:l1111

Th...:sc ,!u.·stions "'ill be t".kcn u!'> in ordor.

I! (1) It S,Jcos obvious tho.t there shaul.;' ~ sone
~ssur~cc th"'t the juc£v ~~vnc~tc be qU1.1ificd
t? ?Qrfom his ~~utic:s. The: :cGuirc:me nite
dr·~t ~rticl~s ~~quirc t~ ..t ~c be ccrtifi~d or
dcslPr1o.tcr! ~ qu:.lificd by the Juc..gc .ld-vace-tc
Gcnoral. This 80":)",'.$ tf') be .:. r.,;~s"'n1.blc solution
r..Il' prcf,;)r ....blc tQ the JIlClN :.c'_V'1~t.::: Gcncr<l1 l s
dr....rt, ,-;hich inclur.us no such I"C'1uircr.: ..nt. The
B:~ll"lntL"lc Rc?Crt concurs with th.... !:c'rllir..: :md
Thit... r'_r~fts in tl".is :!'.... sPJct. l1

tlUn~~r th) .',rticlos of IOor thJ 1:\~1 r::;oocr )f a
g;ncr~l c~ur~ ncrti""l is sup,os~d to be 1. rcnbcr
of th..; Ju,q-&c :.CVQc:'.toJ Gcn~'r~ I 5 Dcp1rtr~cnt, '·'hcn
o.v~il1.~lc. ~s·~ ~~~ttcr of }r1ctiec, cs~ei-11y

durine thJ t~r, JU~Gc ~~vceltc 0ffie~rs in the
:.rn",r l;Jra n~o.r1y ....11 ."\SsienJC: to st:!.f! ju"cc :u'.vo­
e~tc ?~sitinns ~r ~thor full tir.m l~o~l ....ssign­
n,,:mts, '1.11" it l,n.s the exeuption rnth--'r thm tho
rul<.! to rin'~ on.,) :tv:.i1"b1c fo:, .1 ~t:i2. ....s 1:::'\'1
1!(:r.tb0rJ ~~ 's;Jitc til.,) r ....et th'.t they l~ere v0ry
corr~only user. !1S trio.1 ju:1.gc nevoc:tos. Thnt
t~ ..is !\.Jpr0sents n f'\i1urc to cttrry )ut the st2.­
tutory intcnti?n ''''.5 r<.Jcosnize'l ::l.S fnr b~.ck ::l.S
19""2. It is nm: reconncn<ur~ by responsible .•rny
"!.uthoritics th,,-t th-.: ,,:ctu".l prosoncc of the 1nw
i"lCllbcr be !:u:.r.c ". juris"icti~mll requircMcnt in
111 c~scs tri(:d by ~~ncr~l courts n....rti~l c.nct
tho.t it be furthJr ro~uirocl thnt h0 bu .... n~nbcr
of th.:: Juc;gc ...r.V")c1te Gcn",rcl's Dop.1.rtnunt. The
Bous.:: !~i1it:lry .,ff:lire COlJirittJc J stu,l~ring the
.,ro.y s:.'st ;r:., h,J.s !' .Jconr.10nr'or! th ....t the L1.l'f nonbcr
be roruircc. to be :l. l.:l.'IY,Jr, su.: up clses, but
have no vote on fin. !ins;s or scnt....nc"-'. Tho -.f.:lr
D~p~rtncnt 0P:)Qs~s the ~cni"l ~f th~ 1n~ r~r.borls

vl)tc. lI

"Since the I!.'\v~· !:k::.s cst"1blishJ" 1. group ,)f leg"l
s,~ci"list offic~rs, 9ursu~nt t~ th~ r~corn~n~­

ti"ns 0f th~ B~ll"ntin~ Co.,uttC0, this prJblcI:l.
c',ul' be solvc'\ by NGuiring th~t th.... juc!.gL:
a .... v:Jc ....tc be ~ :1CLlb.::r f such "rnup, just :lS it is
no" !'Cooscc th1.t thoJ 10:w r.~r.1b 'r )f tho :,my
g~n0r"1·c~urt b~ .. t~rbcr ,f tr.~ ..r~~ Ju~~c ~ctvo­
c."t~ Gcn.:..r1.1 Corps. In~.s:luch .s ~rovisi :ms ~rc now

8
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bcin~ r:ad~ for the tr"'.ini!1p, 'f "- 5r... ~tcr mubor
of l~g~l1y rlli\lificd 0ffic~rs, it 5h~ulG b~ ~r~c­

tic~ for the JU~£c ~~voc~to Gon~r~l to ~)siJn... tc
qu--.lificd ofiicers try sit r>.S j1.l\!g..:: .'"'..dvoc ....t....s, me.
~ st:ltutory roquir..:r.l....nt th"'l.t tho juf.gc . 'V0C2.tC

be "U1 officer so:> ...~sign~tcc'. ~·toulc. ".ppc:->.r to be
fc~siblc.ll

"In this connection it is interesting to n.... tc th--.t
in 1919 the JUG.;} :.,l,v~c;.t.,J Cen.:.r-l -·f the .bvy
stron31y r~c"nn.::.n~od th-: r::>rr..:!.~i::m ;)f .:!. rr~rr:::"'.1'l ...ntll
ero?s 'Jf ju<'..j;cs ,rlvoc·tc for th.::; nw ....~ s.;.:rvicc."
He ~lso rccoCL1:n~c~ th~t th..:: l-w be Q~.::.n~.::;~ t. rc­
:"Iuire th:lt a rrl[.w n~.b .. r" sit ,n "....:::.-y :'Cncrol C)urt
J':l."';rti .1, ,"hos.:: .... 'ivieo U:JOP. 106.:1.1 r:ll.... slions ~_ri5ing

in COl".n~ction -'ith the h~1.!'in'3 s:-....ll b.::; bin~:ing u?On
tho court, but Y'h" sho::ul,! how,) no v')t~ u;>on ques­
tions of f:'oct." .athQ~h thcs,- NC')(Ii"J.-::m>.ti'1:1s
1','::rc :1otQd .:ith !lpprov~l t-y th' Sccrl,)t~ry of the
j{,"'!V, c.p:1".r~ntly n') ncti ,n w,:s t.;t::cn 0n th'::'!1 ~~t

the tL.1O."

"(1)
court
c"urt

Th~t ~ ju~gc'nnvoc!lto be provi~cd for ~vcry gen~rnl

~'\rti"'.1, anc., uhen :Jrl".ctic:tblo, for cvory sun."'nry
::t.....rti~.l. II

II (2) Th.... t he be o-:n officer '.'hoso c:ullific.1.tions h1.VC
b~cn ....pproved by the Ju~ge A'\V"c,1tC Gener.:'.l, either
b'· virtue of his beint; .:L L:q;:'\l Duty S!JCci1.1ist, or ns
oth..!r..Jisc hwinc the ronuisito 1::ig,'11 tr".ining. n

II (:3) Th1.t h...:l b subj.Jct only to th<J sup.;rvh _on ef the
Ju,;Co .•dv')coto Gcn:r".l, 1.n,~ not of thc conv-.;ning
nuthority, in the pcrforl"'...1ncc of his ('uties ~s ju,lgc
'V1VQC.:'..tC. ll

"(4) Th:-.t his inst!'uctions on tho l~yr ....pplic:-tblt3 to') the
C1.S0 be c':~Q in ,?Cn court ~nr b~ s~t forth in the re­
cord; th~t th.; c 'w't rl.ctcr:tL1o ~uilt or innoccnco in
'\ccor~~ncc th.Jroy~th one on th~ b~sis of .h0 focts
found b~r it; "'.r.'l th... t on NVi::.:'i'.' flr~jul1,ici:'!.l error in
th~ jur'Jc 1.....VI)~t .... IS instructi ..,ns t'l .... 6roulv'.S fS':" setting
....si'c.J. ccnYicti-n. 1I
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Vanrl,crbilt Report

Th~ V:m:!crbilt Report Ncorncnc:)d t~t is sh3ulr be a
juris~:ictioncl rcC'uir.Jn~nt th~t tho 1:1.\.' n.:=!mcrs be
tr-:i.ncd l~:.\:"y~rs ~n('_ cO!.nissiJn~cf )fficors dct1.ilc~ by
the J.!..G.D. anc th:.t it sho1..ud be rcquir..::d th":.t the
lc.w r:.::i:lcr be "'.ctu.:l11y prcs<.:nt thr::>ughout the tri.-u.
This rCconn.:::nc.:ltivn H-:S ~~~optOG in th...: .1l1cncc(' ..rticlc:s
of ':>or.

Tho Scconc' B~ll~tinc !loport rccorncn~cd th..; -:st".blish­
l~nt of 1. ju'~ec :l":vocn.tc such ,"S iz not inc?rp"r-:tcd
in the oToposcd Navy bill.

The First S...ll"'.rltinc R..:::port :met tho 1!CGUiN Report ;;.rc
conplJtely cov.Jr,Jd in the Kc.,;ffCJ Rc:x>rt.

In hearings before· a subcor:1l'1ittcc of t he House :~n-...cd

Services CoDMittcc, all witnosses "'.p,rov~ th.J qunli­
fic-'.tions of l:lw Tt",nbers set forth in ..tht"\t is now
Public ~w 759 •

.~ll witncss(ls, ey-cept ',''1r Dcp"rtl.:cnt r;)sprcs~nt".tivcs,

rccODfJen".cc th'\t Co b.w llilGbcr be '\ppointed by the
J.~.G.D. ·end not under influence of conr~~cing offic;)rs.

The V.P. i'l. 1.n(~ V~ter1.ns Bar :Issocio.tion reC'')f.V"lcnc1cd
tnnt tho 1~1 Donber not be entitloc to vote, vmilc the
:.• V.C. rcc'1I:lMcnd.cr1 th..1.t such ~ 1,1.w nor.1bor shoul(~ be
president 0f the court, rQg~r~less of r~nk.

pCI.--1

•
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COfJlXlrison of :d B l.nd
conpu.r"\blc provisions ')f :~GN

I - The :.rtic1c of t tnr n'JW in force:

:lrtic1e of a~.r B ~~sign'ltcs too .1.uth"rities by whon gcnert\l courts­
n'lrti".1 n"Y be "oppointe~.; prvvi~es for tho' det'li1 of " l.:l.vr n~er,
'\n1 pNscribes the l .. tter I s qu"l1ifiC.:'otions.

II - The :.rtic1.... of . In.r 01.3 !'':':ViS~.::l:

The 1948 revision chmgcs .. rtic1<. 8 in ir..""Jort"".nt p.'lrticuln.rs:
(1) By en1,rginc the list of ~~POll)tin~ ~uth0!'itics, (2) by providing
tmt th~ l,""w ncnber, if not J •..• G.D., sh"'.ll bo ~o nCrtbar of"the b:lr of
1. F,-,(~.:.:r1.l (r high.::st St"'.to court, ~j certifi.:.( by the J.;l.G. as quili­
fi...c! for such cct1.i1, (3) by cnl.:lrging the ;'Y.lVlJrs nf the L...w l.:.::r.bers,
"l'1C (4) by provicing th-:.t n:> c~sc ;:.""y be ~isrx>scd of in the absence
of the law ocri:lers.

Tho revision ."lls!'"' tr:>.nsfers, r-uit... logic ll:,r, the ~r~vl.s1.l)n r...:nder­
ing in.:.:1i,:;1bla for r~r_'.b;Jrship ;:m ::l.ccus..:;!r nr pr,:,sccution ':"itness fr00
:.rticle 8 (GCE .:. By '"!h,:)o .o.ppointc.,) to :.rticlc 4 (l.tho :::J.y Serve on
C .urtf:-..1rti.1.1).

III - The :.rticlcs for the G3vernr'\Ont of the t1c.v:r n~,l" in force:

.\CH 38 (Uw<'.l C"'Jurts ('.J1d BC".rd B-40) is 1inite': t~ GesiV'l1.tion 'If
iluthorities by ,-her- ben;Jr'"'.1 courts-r~rti:tl nay be crmvenod.

IV - The N~vy ~rticlo as revisod:

Tho Ncvy B111 (~rticlc 22) ~~kes no ch1ngc in this ;\rticlo.

v - Differenccs

.\.T'1 8 providos th.~t gcner.J.l c'~urts-n..'\rti""'.1 rny be ,:,.ppoL'1ted by:

The Pr;Jsi~ent f the Unitc~ St,tcs
(The Cenn.'m~L'1G Officer of :. tcrritori:'.1 (~ivisi'"ln - rleleted in 1948

r<.:vision) •
Tho Corur.nc'ing Officer of .:l. territorial c-lcpartr..cnt.
Th\J Supcrintcnr!(,..nt )f the :~ilit:\r:- :,c,...~ar'.y.
Tho COrv:""U1r'ing Officer of 2I1 ...rr..y.
The CO!':'.rnn'ing Officer of -m '!.roy corps.
Tb;J C""Jr:''-'''''.!1..-l.inti Offic r of 'l ':'ivision.
The Conr~nting Offic r of S slJp:.r,J,tc bri£~de.

:,m~, ,'hen ..:np0l'tCNrl. by th~ Pr -osi"6nt
The Conrnnrling Officer of "ny (;istrict.
The Co~~n~JUng Officer of ~y forco.
The Cor-r...mr'.ing Officer of -:ny b'll'y 'jf troops.
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The 1948 revision adds, after sc~~r~tc brig~do:

Th:> Cotn:lnding Officer of :tny corr.:sponding unit '"If the Ground or
.ir r-o,rcos,

:.11,1 'llso adds:
The Coon.:mc'ing Officer ')f ~_ny co. ~:"''1..l t'l \lh1ch 1. neober of the

Jur'lt;C .•('vac to Gcn"ralls Dcp .....rt:':Cr.t is 1.ssigncd 'lS st'lf! ju-'.go a'"'voc,tc.
:.nd:
Supcri')r ~uth'rity.

:.GlI prClvid;:s th.. t geneT.::l C::lUrt:.s-n.....rti ...1 n'ly be c~nvcncd by:

The Prosi[~cnt

The Sccrct'!.ry :"of the rtavy
The COIT1:mdcr in Chicf of a fL.~ct

The COrT.4~~ing Officer ~f 1. naval st1.ti~n or ~ l"rgcr shore ~ctivity

boyon(~ the c!)ntin.::ntnl lirits of the Unit~d States

,.11 " .,h.10 cr.?'Yo.·crcc. by the Sccrct1.ry of the lhvy:

The C()f.'lr1~"'.J1(I.inb·Officcrof ['. divisinn, squ:l.~.ron, flctill.,,~ or other
n"v~ force ~lo1.t.

Thc'Con~I~~ingOfficer ~f .:": rL"'.val ~istrict, n1.v·it basc, or n"v~l

st:ltion.

The COO'":l<....n~.,nt, COnr.k....nding Offic",r, 0r chief ';)f :"Iny other force or'
."lctivity of the N~vy or i.~:'.rinc C'Jrps, not "ltt~chec! t"l .... naval r~istrict,

n,v,l base, or n~v~l station.

:Irticle of nar 8 orovidcs f()r the "pp'Jintnent of a 1<1.\/ nenber of
every gen..::r:ll court r.arti,l '(rIl'J, in ~c~r'ition to his dutICS as a f".0r.1bcr
')f the court, sh:'.ll perforu such other duties an tho President by rcgu­
1"lti0ns n ...y prescribo. . Thes,) c;utics ....rc set f,1rth in the It'\nu"ll for
C')urts :~~rtinl (sec P"'.r. 51d, page 40).

Un"l.er its pr.-sent :->rocor:ure the U~vy h1.5 c JU'lge :.C1VOC ...t~ who, in
,~.d,.lition to "lctin!; ....6 r>rosccutoi", also ·"lcts as :10 nl~vis",r t0the court
on rntters of l:'.tI :'m(~ procedure.

Proposed revisi')n f)f the :.rticlos for th~ Gov-..:rnncnt ')f the tI1.vy
(.~rticle 24(b) \'/')ul,t relieve th~ Judge :,clv~c'\to )f 1. gen..:oral court n"'rti-1.1
of his duties as ,rosccut':lr "'..Il::J. f:.'!.!.~C hin an n,.",vis,Jl' t'l the c"'urt upon :til
n....ttcrs arising during ... tri "'.1, :luthorize hL"'l tc rule on interlocutnry
oU0stions, except ch ...lL:ngcs, to instruct the C')urt u!'>On questions of law
in ')pcn court, "'..Ilc. try pcrforn such oth... r '~utics ::lS th..:o Secretary of the
fhvy f:'2y prescribe. The ':uties of this oftic~r :"oul1 c')rNs,onr: in rk~.ny

p",;rticul-:rs to thf)SC of the :.~ lr.~x~ ~nbcr, th cssenti".1 fiifcrcmces
being tmt the navy Judge A.~voc'ltC"""'r.oul1not be :I. ncnbcr of the court nor
entitled to vote :!s is the :.I"f'l-Y lo.v· n...rtlcr, :m~ th<"'.t his rulings \'lould
not be fin~l, :>.nc!. th?t tho thvy"Jur!r:e Mtv('lcC!.te's rulings f~"'''J be ov~rruled

by ~ o..... jryrity vot~ of the C()urt, 1'.tlOrcns ccrt"in rulings of the j",rny
1::!! n..:roer ....re tin"'.1.
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P. (c.

AU 8 and conpo.rablc provisions of :.GN, cor:rncnts on

?~CMO llCOffiIA"..rison of :,H 8 and comparable provisions
of .\aNrr , undated, unsign.:od

1. IT,\ difference between .~n 8 and conp".rablc provJ,.s1.ons of :.GN
• vrhieh hns not becn r.lCntioncd in subject memorandum is the provision

appc.1.ring in Public 1llw 759 th.",t nhon any nppointing authority
is the accuser or the prosecutor of the person or persons to be
tried, the court shall be appoint~d by superior con~tcnt nuthor­
ity, md may in any C'1SC be appointed by superior authority vlhcn
by the l~ttcr dccacd dcsi~~blc. There is no sir~lar provision in
existing or proposed :.Gll. Such l!. provision would b.:: inpr<'.cticablc
ind mk..:l tho: s,}....stcn um,'icldly. Frcc:ucnt N'":.vy !'lr'!.eticc is th"'.t
tho high..:st :luthorit;r in the .::!.rca conv~n~ ttl<: general court n:!rti.:li.
Ref.... rence to suporior ~uthority \~uld often ncc..ssit1.te going into
:mother area ....t 0. gro...t dist:mco :md often \tithout '1ny rendy IX:nl1S

of conn.unic.:ltion. Oct-.ched authorities 'x:luld find this esp..:ci".lly
difficult.

2. Tho accused gnins little protection by requiring his ~ccuscr

to rcf~r ctL~rg~s to superior ~uthority )or trial. He r~ceives

grcntcr protection by depriving the convening authority of re­
vic\".'ing power.

:3. The AU also includes a provision th1.t the court sh'\ll not re­
ceivo cvid~nce or vote upon its findings or sentence in the ADscnce
of tho law F.loJooer. There is no sirdlar provision in Nnvy law.

4. Historic'\lly, the tern judge advocat~ vms 3Ssoci~tcd with the
official skilled in Invl who pcrfor~d quasi judici~l functions and
on occasion had luthority to jUdg~ and giV0 sentence. Sec T"jinthrop
p".go 179. To rct:1in the tern "judge advocate ll for the legal officer
of the court would :1.p~~r narc in line \'ith such historic'\l pre­
cedent th~n to use it for d~signation of strictly prosecution func­
tions.IT
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Unifo!"J\ Code of Lilikr'· Justice
Subj' cct:-Sp.::cic.l Courts-; "'....rt'_"l - B • , . t d 9... ~' "110.") "ppol.n e,; - h ....

I. :~r-:-..... Provisions

1. J.rticlcs of ""f...r

"itRT. 9. ..Jpcci ~.l Cour ts-i~['.rti.::.l. --'ihe: Co.::r:anding Offic~r

of "'\ district, g:-.rrison, fcrt, c....·.:!>, or other pl<J.cc l'1h..rc
troops ...r_ on duty, ~nd t;1y CO.•T n~n,g officer of n ~ri­

g"'\dc, rceL~Nnt, d~~"'c~cd b t~...lion, or oth~r detached
cOi.4.:.."nd ::::'J" :-':':'"Joint spc:ci.:-.l courts-f"..:rti~l; but ,'Le,;n ·~.r

such co:.•.~~,ndil1b offic03r is thl,. ...ccuser or the ~rost:cutor

of the. person or p",rsons to b. tried, t.: ..... court shell
be .:".ppoint..:d by su~ rior J.utnorit~·, .:.00 r.'•.,r in ·l.n;. C-.S(:

tA. ".ppoint..:d 0:: sU!"J rior ::uthorit;· "t:.:.n b~' t.ll,; l.::.tto.:r
dce.'1cd dc~'::'r..-bl..:; .;Ild no offic~r sh"U be cligibh: to
sit ~s n I .•"nbcr of such court "hon h.;l is th..: .::.ccu,;cr or
c.. witn..:>ss for t:.__ pros..:.:cution. 1t

2. l.:<!.nu.:l1 Courts : .....rti~

P:lr. 5b. Spcci.:l1. Courts-p-,artill.- II T:'1'- co;:r.to:.ndi~ oific_r
d::sign:'.t<..d in i4. •• :. 9 L"'.:::~' .::.ppoint spcci.:ti courts-anrtinl;
but ~.'hcn :-.n~' sucr: ccr.J:.....nding officer is th... .:".ccuscr or
thl.l prosecutor of the person or p<.:rsons to b..: tried thl.:
court sh-..ll be .... ppoint(;d by sUp0rior ·.uthorit~r, '::':1d :::..~.~: in
tn,V CC.SC, b...: nppointcd by supurior .:'.uthoritj" \men b.r the
l:ltt(,..r dC.::l:.lwd d(,,5ir~.~1·.:.. (1\, ... 9.)

The prL1ciplos of the l~st thrc~ subJA~rc.gr~~hs of 5~

c.pply to sp~ci::.'l courts-r:u::.rticl.

A bDtt~.lion or other unit is Irdetr-.chedl1 \:lLvn isol·... tc:d or
r0..lovcd fro,.l the ii1t1.~di:~.t" disciplini'.rj· control of .... sup..:r­
ior of th..:: $:\n", brc:nch of the scrvic(,.. in such 0. n:::.nncr .:'.5 to
~~c its cor.r~ndcr ?r~~rily the onc to be locked to by

:::;up;;rior "'uthorit~· c.s the officer rl,.sponsiblc for t.hl,; ."1.d­
.iinistr",Uon of the disciplin", of th..: enlisted ncn co.-.posing
till. S·~J:~. 'fhe tcrj-.l is uSl.d in .~. disciplinr.ry sense, and
i~ not n... cess<:.ril,r l.L:titcd to uhat constitut~s detnc!1n.t:nt
L"l '1 ph~'sicc.l or t......ctic'~ sl'::nsc. For in5tcncc, the coo­
r~1nding offic~rs o~ units th~t ~rc ind~pcnuwnt, except
io so f,r ~s thcy ccr-stitute ?Crts of .:". division, who cr~

ros:,onsibl" dir.... ctl:- to th(; division cOOlr.ndcr for the
~~intc~c~ of disci,lin<.,; in tho.:ir r~s~ctivo co.~nds,
ON COI.tp.::t~f\t to '~.PPQint spccic.l courts for the s.:.!:.c,
subj~ct to the ¥,()"-:c.r of thl: divi.>ion coxc.ndcr to ~p iot
s:JOcinl courts for ~ll subordin,~.t... oro"~"liz.,:J.tions ~nd. dc­
t;:chr.~nts under :li5 co.-::.~d if b;-" hi:J do...;:\<..d dw:::;ir~blc •

•
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The subordin~tc coco:.nder fl,.~y l;xcrcis,) th... ;-xm",r to
~.?point sp<;ci.?.l courts-n.:.rti.::l for his COJ:1,";L."'.l1d unless
.~ COIJpct..:.nt sup..::rior dee:.1S it "d ...sir~b1ull to rl".scrvc
th:'..t po·..'er to hi..l:'.st:lf .:md so notifios the suborcinr.tc. ll

3. PUulic kw 759--SOth Congr,.ssJ Ch<'.pt.::r 625--20 Session

SiC. 207. l..rticlc 9 is .::l•.::iondl.od to r.,,;~d .:lS fo110;;5:

It ;-.,I1T. 9. ';P :CL.L cctJT.TS-:_.~~TL~.-- Thc:; COjJ::~"'.l1ding

officer of r:. districtJ £~r!"isonJ fort, c:'J"..p, st~:tionJ or
oUl..:r )1-.c_ '·j:l.or~ tr00ps =x... on Qut.rJ -nd tho:,; cOf.l..:'.nding
officor of ~n .f..r:::;{ grouPJ .:lfl rt1'.,-.:IJ ~n n1'..~r cor~sJ il

divisionJ briG~dcJ r_~iocntJ dct~chcd ~.tt~ionJ or cor­
r ...s~ondin.s unit of Ground or hir Forc,,:s J :-nd tL.... cOi:'.-;k.nd­
inr, officer of ~ny other detached co:~~d or grou? of
dut, chud u.-its p1;,.c.;;d u.'1der a singlo..~ COiY~ .ncl..:.:r for this
purpose n:.;" "'.P;ooint sp,-,ci.1.1 courts-r....t.rti':l; but ~'ih(;n <:.ny
such eo!.l!'onding offic!,;r is tho ~ceuser or th<.: prosecutor
of th... p.,,;rson or p.;;rsons to b0 tried J the court shell
be ,,-ppoint"d by sup",rior :.uthorit~·J u.nd. nny in "'.n.v c.::.so
!.-(,,; ~.ppoint0d l)'y sup...:rior ::.uthority whon b~' tho 1~tt·~1'

d..:,,;r icd desirc.t.Jl..:. It

II. IJ~VY Provisions

1. ArticleD for the: Gov",rn.:lcnt of the United 3t<1tcs IJcvy

" ..RT. 26, Convenin~ nuthcritj".--Su. :'J.......-r~r courts oo.rtial
nay b~. ordered u!',on pcttr of fic.:Jl'S nnd ",n1is ted d,:;n in
th", n vcl. 5..:rvice under his cOCl(.1.C.nd b;" t~1I.: CO''l[".1~:ndin:

officer of :1ny vess;.:!J the cO;:'!{j'l.:.ndc.nt of an:: n~vy y~rd
or n..---..v:~ st<,;tion J th.:. co.n"'.!l.ding offic.:r of ;::.n:; !Jrig~dcJ

r ....;i.r.....nt J or -:;cp;'1'~t~ or dut:..:l.chod b..... tt~.lionJ cr oth:.:r
s..:;rrr.. t~ or d..;,;t:1chcd cO!._~.ndJ or .:L:.rin,;;. b.:..rr.:lc];sJ cnd J
,h.::n c•.1po\l... rcd u~' th0 Sc:cr...:t.:'..r~' of the i.cv~·J ~:' th",

cc...'nL:.ndinr offic..:.or or effie..;r in dinrgc of cny cOd{l.:'.nd
not sp~cific.J.ll:··ovnticncd in the for...:oingJ for the
tri.:.l of off... ns ... s \ihicL such cor ::mding officer or co..:-
:<:nd~nt EU1" deCI.1 d..;s(;rvin'" of rr t"';,· j!unisht.\~nt ~'1i".::1

h( is ~utr~rizcd to lr~li~tJ b~t not suffici",nt to 1'... ­

q!,;,ir~ tricl. by :1 g",ncr:-.l ccurt c.:::.rtil!.l (a. S. J soc.
1624, 'rt. 26; hur. 29, 1916, c. 4l7, 39 St,t. SC6).

1.. •• i. 9
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szc. lB.
c.n~nded to

l.rticlc 26 is r~nunbcrcd

r~3d ~s fallons:
as crticl~ 17 .~d

.1.ttRT. 17. Co;...a-..nding Clrricers of n ".vcl vessels .J.nd
3uch other offic~rs in co~~d or in ch~rgc of ncv~

forces or ccthriti-.:s ... s ,.1:::.jr be d",si&o.:.tcd by the: S... c1'o-
tr.I'·- of th .. :: ".v: ,::""-j" C<: nVCn;;: SQ-' -..-_r~- courts t.1. rti·~ for
the tri:o.l of Lnli5ti..d persons r~'·.lL-'.rl~ or t·_·,por.iril~

U!1::klr th... i.l CCt_~.w:nd or c!'l ".:' ->" for "':.lloG....d cff...ns...s d_i.L.:cd
dcs ..... rvin,: of [;1' ... - t\:r punis1"....,..;.nt th~n he.: is ..uthorizc.-d to
inflict, w:t not sufficient tc rc .uir... trir.l by g.,;r.,",r~ court
(.lo."rti,-u."

III. ~iffcr",ncc:s

1. Jiff.. r..:nc..::s in ..1'; md 1:.:1..,':' Provisions

•

(0) \/ho IT - oppoint,

Tho priJ.~~_r~· difL_renee kx:tw,,;,Jn the .1.ppointin..:; :lutI1or­
it~· of ~ .:.rn.r CJp..Jci~l courts-c..U'ti~l undwr the. e.i.;cnd..ld
A. ',1. <:.nd th~ ii.:'.K.l .-uthority to convene Su..:':''''.r~- COI";'l'tS-
. ·"1.rti:-.l under thu proposed 1J,:w.it bill is thnt thu frJr:lur
.:"'.r.. Unll..ll,..r:.:.t. d ~nd th.. l."'.tt .... r ':.r~ to be d..,;sign.... t~d b::
th.... J .... cre:tt.r;r of the kWJr.

(b) .i,ppointil\'3 .-:uthorit,r ~CCU5(Jr or prosecutor

This is tht: S.~lC. ~s th... pI" blcLl posud und...:r n ••i. 8
~s to b~n....r~l cvurts-~>rti~l.

(c) t~,pcint:.lcnt by sUpJrior ~ut;~oritJ'

S.~~..... ;.5 fvI' .:en(;I'~l couI'ts-j)oI'ti~s. (30e ... r. 8.)

2. Discussion

(c.) ;:ho "q' "ppoint

iicitb.. r the K..:o;;:ffe, R:.ll;.ntim.;, !CGuir... , (ikv~r)
n~r tho V~d,-rbilt Report (f<r....,,·) reco. :.'1t.l1ds ~n~r ch......nf,c
1..0; .:'!.ppointin.:; ~_uthority st>c:cific,:'.ll~· for spcci:l cl~urts­

1 .rU"'.1. (Sec discusS1.on und<:r .,rticlc af :;.~.r 8.)
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(b) (S~C A. . 8 for discussion on S~~'J{; problcQ \Iith r ....­
spoct to e....ncr~~ courts-,~~rti~).

(c) (Sec A•.1. B for discussion on s.:'.!:".c ~cbl_n "lith re­
spect to gcner~ courts-,~rti~.

IV. Other Pron::>S0d P..eforns

The :~,"cffc J ik..ll".ntino, i :cCuirc ~r.d VtJ'ldcrbil t roports
II f.:-.vor thw -.p[.l~int.~-.:nt of ~. "1<':" c~.lbr,..r" for s:x-ci~.l

courts-j1.."'Iti,-..l ··:h...:r...: ruc.lified officers rQ o'_v.:.i1-Ll.:; on
th0 S~~ besis ~s fcr-c ~~ncr~l courts~_~rti~. (~cc

discussion under~.. 8).

Keeffe P~port (P~r. 1, 2, p. Cl)

i~ethcr ~ judg~ ~dvcc~t~ should ~ ~ppcint~d for ,
sWlr;cry court is ~ .. ucstion u;licr. this uO.:lrd is I,Jt pre­
p..-...red to discuss .:>.t lenr;tl:, on the !.x sis of its (;xpericmc....
h.lth ,ugh the ;:cGuirc, ~hit,..;,., .:od Jude:" hdvoc,"'.tc Gcncr.::.l
prc'pDs .....13 :11 provided for this, it ;""".5 r0 .lizcU th,~,t ccr­
t:.in ;,r:".ctic~l difficulti.:::s st:'.nd in the rr.y. hccurdinel~',

tho j.~l~ntinc hc~ort h~5 rccu[~,~nded only th t ~ judee
:\dv ~'c:,tc b..:: ....ppoint..:d for c. sUiu".ry court r.::',rti ....l It\/hcn the;;
cil·c'.lI.st-~.ncc:s j:ur:it. 1I Tho .inorit,r report. of the. unlL'.n­
tine Co,v:tiLtco rocc;~.r..(,;ndcd tho l·".ne;u"'.g"';, unh..lne:vcr pr,.cti­
c,....bl,~. II

"Tn..: USF.i.T ftcport noted, r'ith r~sp..:oct to tho k.F:.r
spccl:'.l court n.;.rti~l, th,".t the .'1cst recurrinr. SlJGCostion
iror, Judg.;;; .:',dvoc,'''.tc. officers in th.:! field ilo.S th t thc;ro
should l:N 0. lc.",y~r .... ith.,,;r in the court or in :":. position of
ult:\<:di:'.tc sU:J.;;;rvbion, such .s.:-. lC6~1 officer ,~.t r.:.:giI.,.;;;n­
t'~l 1l;VCl. The R....port r",,:ccH:-Il:lV:1dud cCrnsid....:rction 0; <:.
pro s~ to ;.'l~cL r~ t 10'.S t one lef~~1.}' trO-ioud offic .... r on
..;:":.cl1 infLrior C-:iurt IT.rti:,1. II

All witncssc:,; b.,,;for-:: l:ousc ;lr:.lCd .:l""rvic .... s Co.y.ri.tt(.;~

(Jthcr th ....n r:.rt.:y pcrsonn.::l) r<.:c ...r:nc.nd""d 1::'.rr {.lcI.lb.::rs for
~p.:.:ci:'.l :.s .,ull ~s gun.::r:\l courts-.':I......rti.:ll .•

J..tt.•.1.chcd is Oer.l.O fro•.-, C'..lvnc1 Curr:r.



•Cooparison of
provisions of

I The Article of .lar now in force:

A

',/.
AGN

9 and comparable

A• .1. 9 authorizes the ap~ointoent of special courts-nartial by
the cor.unanding effie Jr of a

District
Garrison
rort
Camp

or other pl.e.ce where troops are on duty
Brigade
Regmont
Detached battalion

or other detached comr.and
frovided he is not the accuser or prosecutor

or by Super'ior authority.

II The Article of ',iar as revised.

The 1948 revision adds to foregoing list the commanding officer of
An army group
An army
An anuy corps

and dclates the cOmr.'.anding officer of "any other detached command. ll

For the reeson explained in II under A';; a the revision also deletes
the provision now in N.i 9 rendering ineligible for membership an accuser
or prosecution rfitness.

III T(~ J~rticlcs for the Government of the NaV)· nrn1 in force.

The Navy denoninates its court which corresponds to the Army1s
special court as a Sur~ry Court ~rtial (AG~ 26, Naval Courts ~nd Boards
B-2B, at seq). AG;-.J 26 provides that Summary Courts i.brtial may be
ordered byl

COl JIlanding Officer of al\Y vessel
The Cor.tr.landD.nt of al\Y !l2.val yard or naval station
The Commanding ufficer of any brigade
The Com;,13nding Officer of :my regi.":1cnt
The COJ:l'llanding Officer of any sopar~tc or detached battalion
The CODmanding Officer of any soparat(; or detach..,d comr.Jand
The Commanding Officer of any Uarinc barrack

and ~hcn ecpowcrcd ~J the Secr~tary of the Na~J

The Cocoanding Officer or officer in charge of any other
command not specifically m~ntioncd above.



•

B

IV The ~~vy Article as revised.

Proposed revision of the: Articles for the GoverJ1D.cnt of the Nc:.vy
(AGN 10 (a) ) '\lould d~5ignatc the intcrI:l(;diatc court under discussion as
a Supl.lrior Court llortial.

(?Jote: Discussion of differences in jurisdiction bctwc<:m the
Vo· SIX:cial Court ~rtial and the Ibvy SUlI'.::k"1ry Court krtial are con­

sidered beyond the purview of this p..1.per. )
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hI; 9 ."'nd cOi:lp.:.r.:'!.blc provisions of J\GIJ, COj.~~cnts on

•

!luf.;r~nc(,;: 1.:c.":1O "Cor.1!X1rison of 1...1. 9 .:-ml cc....;.;Alrc;,;li,; provisicns of
.-.GiJll, und:'l.tcd, W1si bne:d

1. P",f... runccd r:c, ;,or~~1du."J. in p..'":.r.::.~rr.pt: I ins ...rts th<J prCV1Sl.Cn of " ..
th....t the ~ppointil".v cuthor:.t;" of the sp.::=ci.".1 court Llcrti.:.J. .':l:.~' not be
the ....ccus~r cr pr~sccutorJ ~ut cdds n~ c~~~~~nt to the effect Ulnt
this provisic:'n .:.pp~=rs ncwhere in ..GN. '!he r<Jstrictions of tr.is pro­
vision .:-:pp :>.rinL :in ;,.Gi.! ::m.":.1,C'..::r;- cocr-t .'J~.rti '"'..1. ~.U thr;ri t~· \';:..uld be: even
cere cbjcctiCJn~.blc th~n in gener.:.l cou::-t ::tnrti:".1 :-.uthc-rit,:,". i!['.vy
v~sscls fvr pr~longcd p~riods ~r~ not in the presence yf 3upcrior
"':.uth"rit~. vth .... nigt.t c..,nv.::nc the court in c<'.scs. '!h\; cv:.~_.-..ndit'-{;

offio(;1' is pmb-:.bl:" r,-:r..;l:" thu .:'.ccuscr. Under n...v,~.l pr.~.ctice h..: is
rc:c:uir.:ld to invcsti.:::;~ta ~ll disci~lin~r.: r\.:pcrts in pers ',n ...nd n~rLj....llJ·
co:~e8 cl~s.,) t~ fulfil1i.nt tTll,; lId,;,..finitLn" Qf th,.. pr sec!..lt ...r in the
~cc)nd sub-p~r~grnph of p~r. 5(c) w~nu...l fer C~urts-· ~rti,"'.l USh
(1928). On so.."':.1.l vC,;sscls there .::u-c often toe. few officers t.:> percit
rcf~renco to on investie~tinE efficer ~d still h~ve enouch l~ft to
try the c~sc -.bi...~rd th,.. S::.::13 vo,}ssel. If the co.':'.l.:'.ndin.:; officer of :::.
n"v".1 vessel ·.(ore circUl:lscribcd in his .>ovfer tv convene ,"': sUfL-:cry
crurt-n....rti.."':l it l:ould rvt:,.rd the cntir,.; prcceduro.l .:'!.nd \/~rk ~. h~_rdship

n tho vessel ~nd on th(.; ~ccused ~nd gr~~tly L~p.ir ~d,inistr~tiQn

of justice .:-.nd the .:::.int..:n"'.nce of discipliilc.

2. Public L~w 759 rct~ins th~ ~uthority of the co~~ndifiG officer
of ~ dct:'.chcd c.")I.Y.1t.nd .:'.s c.ppointing .:luthcrity .:'!.nd ~dds lithe ccn-
r."k....nding .fficer of ",:n~r other ~. * * grCtup of dekched units pl~ced

under n single cOfiT.l..":.nd..::r fer this purpc::;e".

3. J..GlI 26 includes:: jurisclictionti r..::strict1on th:-.t su.nt:lnr~r courts
[.1....rti~.l j~lily be ordvred uf,ly to tr~" the·se enlisted persons under the
c:.".u:1-cnd of the convc;ning .:'.utherity. ·.,11ilc the rufcrcnccd oel:1O cx­
cludus discussion of jurisdiction, it is nr t clLo.:lr ,doth which A,T,
it l-fill b.:: discuSS0d .:'.t :'.l1..

4. In p.....ro.er.:'.ph IV of rcfcrcnc{)d ocnor:-.ndUl:l, thurc is :". rcforonce
t:) ....GlJ 10 (n) ... f the "proposed rLvision of tho io.rticlos fer tho
GovCrntlont of tho L.:-:.v.r". The p......r.::.srcph rc.fcrTCcl to l.pp~:lrs in the
prjposcd hrticles far tho Gav~r~~cnt of the hrlled Services. TIle pro­
posed ",GN wO.'.1d :U,lend th..:: prescnt hrticl~ 26 b:' eivL"1g only the
cO'".-....Rndinl; officer ~,f :\ vessel specific R,uthc.rit;r t.? convene SU:Dl".ry
c.... urts n.......rti:l. :n "otht.;r offic ... r5 in cct:n.:'.nd or in ch.:>.rgc of n....vcl.
fcrccsll nust be de5iCJl:-.ted b~," tho Secret.:'.ry of the I~~vy in order to
h":.vc such ~uthority. The titli.: of sU.':Jr.lt.r:t court l:L:.rti.".1 would ba
rct......incd •

J. ::. cuanr
Cc,lonl,;l, u~c





e Uniform Code .Q.t Lilitary JU$tice
Subject - Sunmarzr Courts-l.arti.ll (nrmy) and Deck Courts ­

.bo i.iaJr Appoint. A.·.I. 10

1. b:!l!J3:. Provisions

1. J.rticles of .:ar

1I1J\T. 10. 3w,UJarY Ccurts-L:artiul.- The com;nandi.n& offj,.cer
of a c,arrison, fort, ca'!l.p, or otht:r place where troops are
on duty, and the cOI:lOandiIlL offic"',r of a 1'3g:iJncnt, detaci...ed
battalion, det<:.cJ:ed co;;)..-u.n;", or other ffi<l~' a;Jpoint Su.::l!!lar;,·
courts-l:'Iartiz.l; but such SU::£I.ary courts-j1ilrtial may in an:{
case be 8?fJOinted :JZ' supei'ior e.ut~orit.r·hen by the latter
dee~ed desiro:ble: Provided, That \";len but one ofticer is
present \lith a co:u.':s.nd he shall be the Sllr:1r.i<lry court-u..:rrtial
of that cor.:mand and shall hear and detemine co:ses broug."It
before him. II

A••1. 10
P. 1

•

•

2.

3•

•.anual Courts-~rtial

(P=-_r. 5c. p, st.6) Su.-r.ar:t courts-oartial. --liThe co,:uaa.'1di..ng
officers desi::nated in J..:i. 10 mr.;; .:Lppoint SU;,:...:k1.r;" courts­
.nartialj ~ut such sw.IIJlal'-·' cocrts-:.t.:ortial r:ta~l in any case
be appointed by superior authorit:: \:hen by the lattcr deemed
decirable: ProVided, That \ncn but one officer is pr~sent

Hi th a command he s~lall be the sUHU'"lary court-.....Lartial of .
that co.r:lI':".and and shall hear and determine cases brought
befor~ hi.r.l.. (A. ti. 10.)

bel~ the ap?Ointin~ authority of a s~~ry court or the
s~~ry court officer is the accuser or the prosecutor
of the person or pcroons to be tried, it is discretionary
"lith the appointinf; <.uthorit~r ':Jhether he ,:ill forwz.rd
the charges to the superior authority \Iith a reconmenda­
tion that the sur..iary court be ap~ointed by the latter;
but the fact that the appointing authorit~ or the summary
court officer is the <.:.ccuser or ;:trosecutor in a particular
case docs not invalidate the trial.

,men more than ono officer is present, a subordinate officer
will be appointed SUJ'II1!'.ar.r court-t::I&rtiJ.1. ·,lh0n but one
officer is pr~3ent, no order a,pointin;:; the court -:ri.ll be
i~sucd.

The principlcs of the. third and fourth subparagraphs of
both 53 and 5b apply to SUI.1i'lar.l ccw.rts-::e.rtial. II

PU6lic Law 759--00th Congress, Chapter 625--~ Session
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II. rJavy Provisions

1. Articles for the: Government of the United States Uavy

1l.'~T. 64. (n) Officers authorized to ordcr.--•.ll officers
of the rJavr and i.:arine Corps v/ho ar~ au thorized to order
either general or sllJ11.;!lar:r courts martial may order deck
courts upon enlisted men under their command, for minor
off<Jnscs nor' triable b.r Sl.llJll3.:'Y court martial (Aug. 29,
1916, c. 417, 39 Stet. 586)."

".£T. 66. Courts marticl and nunishttcnts ir. hospitals
and hospital shirs.- ;hen CIilpo;,crcd by C1e Sccrctilry of
tile: :iav:: pursuant to <::.rticlc 26 to order sll:.~'il.ry courts
martial, the co~din~ o:fic~r of c n2,V~ h03pitJl or
hos)ital ship :;.l-:a11 be 0:n.po':l..rcd to creer such courtc ond
deci. courts, and inflict t.'"tc ?uniroments 'lhich t::e CO:Jm<l!l­

d"r of a n.:.val vessel is authorized b! luw to inflict
upon all enlisted men of thd O£v~ s_rvice attached thereto,
'·'hcthe.r for dutr or as patients (Au~. 29, 1916, c. 41.7,
39 Stat. 586)."

e 2. i;aval Courts and Eoards

SZC. 692 (footnote 2) For th~ constitution and pm'ers
of a deck court see art. 64, .•. G.Il.

.ho mI":- act 2S dccl~ court officer.--"Officors shall
not be ordered as deck court officers who r:.r~ 00101, the
r<m\: of licut{;nant in the Navy or captain in the i.nrine
Corps, ~nd \tho hav~ had less than six ~rl,,;ars I serviN a.s
a commissioned offic(;r, except thu. t, in cases \,'hero
th~re is no offiC0r of such r~nl< or of hihh~r rank nt­
tachcd to the vessel, ne.vy J'ard, station, or cOf:'lJ'Iland,
the comnanding offio.... r (if a comr.lissioncd officer) may
act ilS deeJ~ court cfficGr. An officer cml1o',J0red to
order deck courts rna,? at his discretion d...:sirnatv hir.l­
s0lf as deck court offic.:;r, irrespcctiv~ of his rank,
if cor.unissioned, and irrespective of the n.nJ; of oth<;;r
officers attached to his COJ:'.Cl(1!ld."

3. Propos0d Hav:.: Bill

SEC. 47

•
"ART. 15. J...1.1 offic.;r5 who arv t:r.\f>O~·,cNd to convene

Sl.L"''!ar~- cO:.J.rts martial nay conv.....n€: deck courts !.1artial for
the trial of \.:nlio;;ted persons rr..:c;uL:..rly or tuoporarily under
their co~cand or c~arg~ for ~nor offenses tri~bl~ ~y

su:n.'J<lry courts roartj ....j ."
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III. Diff",Tcnces

1. Diffcrcnc0s in :..rr.lJ~ and I~avjo Provisions

The prir.cipal diff",rcncc b0l'.'{;.;n the appointin!; c.uth­
ority of Army SU!,i.!!lary courts-c.artia! ..:.nd the convening
authorit.r of i:avJ~ dcc!'.: courr.s is that th(; ;.rticlcs of .okr
c.~si -:1.J.t.:; r..hich cO::"I".oandi.ng offic...rs .~~. c.p:~oint Hhilc. the
..• G. ri. provide that all officers authorized to appoint
CL.n..:ral or slUn."J2.r~T courts-martic:l ma,:; appoint d~c'~ courts.
The proposed ~:d.V;· bill -,iouid chnng~ the lattcr provision
to include anl:' tr.osc ::!lO J!'.ii:'- appo:"nt SUlr,,::;ir,/ courts-:..artial.

The ..rticl.... s of :ar also provid.:; that L1 su.. ~,r coarts­
L-nrtial (rtrr.ryJ >:!8..r be appoirtted b,r superior cut!~oritY" ';;hen
dc ..:r..~d dcsir<:!.bh.. b~· such :;;uj>.1ricr authorit,:r. The ri. G. U.
h.ns no suell provision.

•
2. Discussion

The
courts.

:_cGuirc nrticles C:avy) \JOuld have
In its r...:port the bo3rd stated:

iJbolishcd deck

•

llDcck Courts ar~ e.bolished. This seems to mcc.t "n. tt: the
approval of all officc.:rs axperil.:nced in cO.ll::1and nith ',/ho:J
the r.l3 tt.:lr hc:s been discussed, and their d.:.:misc Hill ccr­
t.ainl~· not tx: mourned by enlisted personnel ",ho havu COr.lC to
rcg.:.rd ther.l ;J.0r""ly Cl.S an inst.rwnentalit.~' of the convening
authorit~rJ nith· a fixed and prcdct\Jrmincd concept of gUilt. ­
~nd Y/ith the powor to inflict grr..:at",r punis;,n.....nt them is
pL.rr:ri.ttl.;d the- authoritjr that brinos til...:!!! into being. hS a
consl;quencc, the jurisdiction at i:.:tst J r'ith due d:Jfcrcnce
to the function of cor;mandJ is increased, Hith the; ,~lOtcccdent

ric;ht to re~ucst end receivQ trial b..: sUJ.1f,ury court-oortial."

The Second Ualbntine Board raco.lllended rct,;nticn of
dade courts:

lI'llie ,.3oo.rd b,;licvcs nl thou-:h there is SO!:lO differcmcc
of opinion on the subj<.:ct, <::.nO tho.t altbou[;h SOIJi~ officers
do not fi~kc full us ..... of Deck Courts, th';l ar~ novortheless
essential in ships J parti culllrlr in ti::lQ of \tar. FurUler­
m.ar":

J
thu authorit;- no", v:.sted in a D""ck Court must J in

oro..... r to p:n.;scrvc th" scale of pU!lishn}(~ntsJ be vested
somcylt:",rc. It llPP':'C>.rS ta t:-:I.: 5wrd th.-:t th0 onl:" ;)lac.: for
this "l.uthority to go ~lOuld be to th"" COiJ.':l<llldi.r'-8 Gffic~r.
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The Board {~oes not believe his po~:ers should be increased
to tJlat extent. 11

The ;~?effe Report does not co::y.lent on th(., conveninf;
L',ut:,orit~- of dec:;: courts.

In IU&c::..rd to su:.~..,;.r~· courts-o::rtiul (iJ'::.,j-) the
V<:r.nderbilt Re,ort recon:icnds too t if neccssc.ry to get
officers 0: suf~icient ra~: and cxp~ri~nce, su:~~ry court
offic,_ rs sho'~lc.: t:e appoulted fro:a .:. 1 rgcr c.r..,:':' or a
lr,rgcr unit th n is <1t titlCS dC:18 .::.t pr scnt.

The VL:1d<Jroilt Co::c..ittc:;: <:!.lso rcconccndcd. furt.'"'.-.;r
stud by a :Xl.::u-d of orEctors of the adv~tagJs of the
uir,Ji:lution of su; ;j.,L:'.r.:,p court6-.~rticl. .md consid",r-:.tion of
t"..: dc:n::,....rs o~ .u.bUS0 J:.- nc·. .::.nd unt~·io;.:d. co,_:x::.r... co!.-..:.~.nd0rs.

•

• F.L-l.

In ;;,;ccord~'1Cc ';:...th pr~scnt i~av.r ,t-lracticc, tin officer
cn~\'~'rcd to a~poL'1t dec!, courts 00';' at his discretion,
appoint him::;clf deck-court officer, irr~sr>Uctivc of his
r:"1y., if co.-,;.:i:::;sicnl..:d, :too irrcs~..::ctiv" of th..::l ranI: of
oth.:::r offic..rs of I".is cv!:ll"~nd. 'Iher..::for.... , "hen th...re. is
onc cOi:'l1iss;;'oncc:. offic ... r in c n,,-v.:.! cOfil{ll.'lnd C,.l~O:I~ rud to
.:.ppoint dec!: courts, he is doc!:-court officer, ~d thus the
s £1u result is rucchcd .:\5 is in the proviso of A. :1. 10.

Prc:sunt l!av~' prc.c ticc r~cor.ncnds the. t ilS th..; d(,,;c:~ court
(:!1,1st <:oct Llp.: rtiall.1,r, nn~' close. ,c:rson. 1 ~;,no:'lad~c of th<::
m::n or the offenG~ is n. h,mdicc.p. I t is thus in;'ldvis;·.ble
to rcf~r to a deck-court officer spccificiltions c.gninst
p..;rsonnel under his in."lccii.:-.toJ sup...-rvision . Ii th '.',hon he has
hc.d close purson<: 1 cont::.ct. 'llthou;~h th .. ro is no lUGc.l
prohibition <:'.ce.in5t the accusinG officer 3ervin.:; as docl:­
court offic,Jr I :'. flliri,;l' tri<'.l !"ill result if such c~ses

ar..:. r.:.ferr:;;ti for trial to so_ .•conc hJ.vin'" no l:.tlO\'llcd~oJ of
the persons or offunscs involvcd. vf coursc, in s~l

con~..ncs, '.lit:. sil1[lc offic,-,r or ';ith a Vl,rjr li::ti.tcd
11l.4.locr of o...·ficers prc:sunt, if the I:J.:\intc.nancu of dis­
ci:1ino r ...c:uirc:s L-.tr:l(.;diutc tr~ ~l rnd ~unisr..!-llJnt, th,;)
offe.ns... s 0...... '. x,v<,; to t:c tried b.r an officer f.:u"'.ili.::.r \'lith
th... CO.Se., cv... !1 tl"1(; i".ccusinz offic.... r. ,.'herc possiblo, hoY/­
eve}', SUCil ,J. result should b-~ avoided.

J"ttach~d is r.lc.':lcrcndu...l fro,,: Colonel Curry.
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A

Cocparison of A~ 10 and conparable
provisions of AGN

I. The Article of \lar nO\'f in force.

Ali 10 provides tt.a t suraoary courts-martial nay be ap;.>ointed by:

The commanding officer of a
Garrison
Fort
Camp
Other place where troops are on duty
Regir.:.ent
Detached bat~lion

Detached company
other detachrJent
Superior authority

And that, when only one officer is present with a command, he shall
be the summary court.

II. The Article of liar as revised.

110 change.

III. The Articles for the Government of the Navy now in force.

The Navy equivalent of the Army SUllluary Court is the deck court
which may be ordered (AGN 64, Haval Courts and Boards B-66T"'bY any officer
of the Navy or l!arine Corps authorized to order either a general or a
sUMmary court-martial.

IV. The Navy Articles as revised.

Pro~sed revision of the Articles for the Government of the Navy
would change the naee of the present deck court to SUJ!'Ui!BrY court.

V. Differences.

As inaicated above.

•
(Hot.:

considered to
Discussion
be outside

of jurisdiction and punisi1r:lent lioitations
the purview of this paper,)

are
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Su.)j..:::ct: A.; 10 ...:.nd. co..'p.1.r.:.~10 pro\"isions of .•GN, cor .......mts on

•

•

R..S.::rcncc: i.:c"lo IlCOI"!.p......rison of i,.: lu -rod cOd~r,:~dc provisions
of J.Gi.: ll , u~d<1t-.;d, uns,j,.,:ncd

1. h,., 10 cont.....ins .:l. provi'5ion th.-t ··h...;l .Jut on~ o~fic~::- is
pNs...nt ''1ith 0 co: n-r:.d he sh<:J.l b.... th .. ;u. ........ r:· court-ru::.rti:'.1
of tlw.t cOi7lo1.nd --'nd shill hear <::.nc.l d~t ....r:ith... C,-.5..5 ~rou~ht

~~for~ hin. The .~. t~s no such provision for ~~ uto~·tic

...Proint. ....nt. .::.v·;.1 Courts .od Jo::rJ s ..ction 692(2) provitics:
11l.Jhc ."l<"';j• .J.ct cs dccl: court offiCl.:r. - OffiC_1'5 :;;-,-ll not ':Ie
o1'o"':1'od "s duck cour':. officers who ~r.:. ~lo~1 tbi; r:..n:{ of
licutcnc.nt in the. ...... '.'.. or c,~:?t.......in i:: th,,; :':<1.:-ioo Ccrps, ....nd
'::hr h vc h~d l~ss th".n six :·c......rs s .. rvice. ....5 n cor..:issioncd
affie r, cxc..:pt th:.t, in C:"'.scs ·,lheI'\.: thc::-c i~ no officl.;r of
such r,:.n}: or of high r r::.nk iltt.~ched to tl:..:: vessel, n;".v~" ~r<:.rd

or co.(:.... nd, the co,:~· ndin~ offic{.:r (if u. cOi,~jszion0d o1':ic ...r~
iX.... ...ct ;'.5 d<:ck court officer. k.n offic.. r cJlpo;"..rcd to order
d0C: courts ~;... '.y .:..t his disCl'ction d...si ..... C'. ~.t... i1i!.1S ....lf as deck
court offic~r, i:-r... spcctivc; of his r.:nk, if conJiss~on...d,
.'U1d irr... sp..:ctiv... of the,; r.~'1~~ of other officers a.ttt.chlJQ to
his cO!.lf.x'.nd. II

2. Pl'.r~er;:'flh IV of r~f(;r(;nc(;;d ncr.lOr.:'.tldun st::o.t.. s th:J.t .".
proposed r ...vision of I.GU ".Iould chQ.ngo th" n:'.iile: of th ... dvck
court to th SllJ7Jl12.ry court. It is th.:: propo!'lcc.l J..rticl...,s for
th<. Govi..orn':l nt of thl.; Ar..:....d S... rvic·.,;s which \!ould .:l,".l<C this
ch.·~nec, not th... proposed hG1;, which \',ould r..:t".in th.: existing
rl.rticlc 64.

J. 3. CURRY
Colon,.,;l, U~:
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Unifon:t Cr'lr1e ....f : -ilitar:r Justice

Subject A!~p)int:;.;,ent of Tri:l.l Judgc A~VOCitcs .:md Counsel. ..... '":. 11.

I. :.rT:'.:J Prl')visions

1. ..rticlcs of \'f<l.r

t1)JIT. ll. ;ipp....~tL:Cnt of Tri.:".l Judge .\'~voc.,tos ind C..nll1­
scl.--~or ~~ch gon~r~l or sp~ci~l c?urt-r~~rti~l the 3uth~rity

.:'opp'L'1ting tho curt sh...ill .ippoint 1. tri'"U ju('!gc :-'..t:!vo-
c1.te :me ~ C:cf...:nsc c::.unscl, :nd for c1.ch goner"'..l court­
I.li"l.rtinl onw ':)r nor.:: ~ssist.::mt tri.:ll judge .1. ... V,)C'-t... S "\lld
one or nor-.... .:lssis't"'-llt defense counsel rh....n n...:c.,:;ss-'1.ry:
Prnvidc~, h,!~vcr, Th,t no officer ~n~ h~s tcted is ccr~cr,

tri::l1 JUGgc ~,4v')C"l.te, ·issist..-mt tri<l1. jur'.gc "ldv )C-.tc,
d.::fcnso c~uns~l, or .:'.ssistint dcfcnse c~~~sul in ooy c~e

sh::l.11 subsequently ,"'..ct "'.s stOlfi ju,.l.eo :-'.~voc~~tc t ..... the
Nvic,·ring or cinfir::oing ...uth~rit·· upon th-.! s::'..':lO c~se. II

2. Public ~..! 759--BOth Congress, Ch".pt...:r .J2S, 20 S...:ssion

•
t1.JIT. 11. .•ppointncnt of Tri .....l JuA.Gc :i(:V,C[l,t~s "'.Oct
C?unsel.--For e~ch g...:ner:'J. or sp...;ci1.l. court-i;irti.u the
authority ~ppointing tho CJurt shell tpp~int, tri~l

judge ~~voc~tc ~nd "l defenso couns~l, ~nd ono or oore
nssist·'lnt trial jucge vlv')c,~tcs nnd one of' n')I'C 'lssist~nt

defense counsel \'hen neccss~ry: Provil~ctl, Th..1.t the tri1.1
judge c.dvoc:,.to and r:cfcnsc couns~l of .;l'1ch goncr,ll c')urt­
rnrtic.l shall, if aV;;l.il".bl".;, be l~nb.;;rs ·")f the Judge
Allvocc.te: G.:!n..::rD.l r5 Dcp~rtnc:nt or officers v'h" .::.r..:: 41~obcrs

of the b.:lr 'Jf '\ F..JderD..l court or of the high..:st· court of
~ St~tc of the United States: Provideq further, Th,1.t in
;111 C::l.SOS in 1'i1ich the 'lfficer "lpp....intcd us tri~ judge
~dvoc,tc s~ll be a ~cribor ?f the Judg..J ~dvoc~tc Gcn~r~l's

Dcp.:'.rtr.!.:lnt, or :::.n officer \'.110 is 1. f.1cr.b~r f)f th'J·bJ.r of no
Fodor"l c'Jurt or of th~ high<Jst court of i". St ....t.::, the
officer n~pointcc .:lS ~~f..Jnsc couns.,)l sh....ll likcvusc be
.::. ~nber of the Ju~go ~dv?c~te Generalis Dcp~rtnent or
~ officer ''ho is :l ecnbcr of th. bnr ·,f no F~C:er.:.l C':lurt or
of tho highost c~urt of a 3t~to of tho Vnit..::~ St ....t~s:
Prnvi~cd further, ~l~ ~non th~ ~ccusec is rcprcs..Jntcd by
c )Uns~l of his '1'i!n sel..Jction .:md coos not (lesire th.::: :,re­
s~ncc of the roguL;rly npp~int\;d cefons...: c'Juns...l or
:lSSiSt:l....lt \;:f~sc c'Ju.'1.s....:l, tho l.,tter il·'.y'OO cxcusc~ by the
pr...;si1...:nt I'}f thu c=>urt:· Pr-ovi~cc furt~",r, Th.~t no person
,..nl) hiS :-..ct..:..:1 :".5 r.",roer, tri~l judgo 'l,"V':lC1.to, ....ssist'"'J1t
tri~ ju(go 'l.(~V·)c.:1tc or inv...:stign.t.i.ng officcr in :"..ny
CC!.SC sh.."'.11 su~scq,u.:::ntly :lcl;. in t.he s-...:--c C:'l.se :'.s
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defense co~~scl or "ssist~nt d~f~nso counsel ur~css

e>..-prcssly requested by thv .:l.ccuscd: Provided further,
Tn,t no person ~ho hns ncted ~s ~~r.~r, defense counsel,
\ssistant defense co~~s .1, or inv~stig~ting offic~r

in .:my cnse sh.:::.ll subsrJquently ~ct in the S:::.r.lC C,:lSC
0.5 .'l m"'l00er of the prosecution· Provided further, Th ....t·
no person 'no h~s .'lctcd as ~mb~r, trio.l judge advocntc,
assist~t tri~JL judge ~dvoc~te, defense counsel, .:lssist.:::.nt
def~nse counsel, or L~voBti~~ting officer in ~y case
shall subsequently act ~s ~ staff judge ndvoc~te to the
r~vi,",\:ing or confirr.ri.ng :luthority upon r.he S:1f.lC C:lSc. II

II. thvr Provisions

1. Articles for thc Gov"';!'11f.'1,mt of th;,; Unit)d St,t...;s thvy

11. Ther.: is no sioil:-.r :>rovision in tho A.C.N. for tho ..ppoint­
~~nt of th~ judg~ ~dvoc,te for thv g...;n~ral court nk1.rtio.l.
Such autho~ity is inplicd in the provisions for the
~;>pointm..:nt of the court itsulf. A.G.::'. 40 provides
for o:,.ths for 1. judge o.dvoc"~.tc ~d for the judg..J arlvoc:lte
"or p-.:rson offici.1.ting ns suchu to nrlminist0r th:J o:!.ths
to th~ court.

b. A.C.iJ. 27 "Constitution of SW!lrn:\ry courts fil.1.rtio.l.--.".
su.'Wl.....r~.. court rk'1rtinl sh,,_ll consist of three offic~rs

not belo\"! the r,"\n!~ of ensien, as m...:nbors, "'.Od of :) r~­

corder. Tho cO!'T."...ndcr of c. ship mOl:'" order ~ny officer
W1der his comnt.1J'ld to :.lct llS such recorder .. JI

2. N~V11l Courts ~nd B~~rds

.3.. ~lCtB section 350, p.::l.ge 198: liThe :luthority to cOllv...:ne
a gun,"rnl court ncoortiD.l L'l'Iplies the [,over to appoint
the judge .:ldvoc:-o.te. The :1.uthority to appoint the
r~cordcr of a sum~nr:r court nk...rtial is spccific,"'.11y
given by the 27th :,.G.:l.; of n d-"ck court by the 64th
A..G.r:., subs...:ction (c). :'ihen, th...:rc.:forc, it is d(lcided
to ~sse~blc ~ g~nernl court marti.::l.l, the convening
.'l.uthorityoo sh~ll select· a compct.... nt COrli.ri.ssioned officer
who sh.'l11, if possible, not be "li'1blCl to SutIll:lOns as
n n"'t ... rinl '·i.tness in th.:l c<!.sc, to parforn the duties
of judge advoc~tc, c.nd sh:lll :l~ him .::l.S such in the
proc.:pt: SL'"Jilnrly, in the case of L'. Sw:lo~ry court
~rticl, a conoission...:d or v~rr''"t officer shall be
n". "dj <:!.nd :iil tho c..i..3e of a deck court <:!. com~tlJnt

enlisted n..'\fl. The judge o.dvoccte is in his milita17
cho.ractor responsible for the proper disctki.rgc of his
duty to th.. convening :.uthority. \I
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b. ~:C&B soction 356, -ngo 200: liTho .:locCUSJd is ",ntitl""d
to counsel .:loS ~ right; ~d ~hcocvcr pr~ctic~bl~ to
cOWlsol of his choice. 'Ihc court C".n not propcrl~r

deny hin the 3ssist~ncc of , prof~ssion~l or other
~dviscr. Snlistcd ~n to b~ tried sh~ll b~ ~dviscd

p......rticul '\1"17 of th""ir ri~.,hts "_od should be r(,q)r,.;s~ntod

b:, couns~l, if pn.ctic ble, un:css tho;! cxnlicitl,v
st ....te·!!l .Q££!!. court th t the,Y do not r'csirc such .:lssis-
t21ncc. Shoul~: tho o:ccuscd st-".t~ th1.t he doos not <icsirc
cou:n;-...:l he: sh'lll be infor:'1Cd by the court th'lt cOlU1sel
",'ill be r:.ssign...:d h:in should he so ~~C:sirc, ,"'.11d ht: sh1.11
be .:.dviscd to ccn5ult cotn1sel'bcfor-~ deci-'ing to \roce0d
tlith the eaSel y:ithout couns..:.l. A st".tc::l... nt th:'.t this
section h..'\s been conpliJ:d - 'ith sh~ be ent..:::r:...d upon
the r~cord of rroc~..:::ctings. It shoul~ be borne in mind,
however, th'lt the convening ~uthority h.... s no pow0r to
fOTCC cOWlscl upon 'In -'\ccuscd unll,.)ss t:le :l.ccus...:d is
r::....:ntnlly i:1CO;::pot':nt ~G th_rcby uno:bl..; to lo.::Jk after
his O\m int~r..:.:sts. In such .... c:lse, ,',t1\..o i,lCnt~ incompc­
t..:ncy bcconcs kno.m; the c<:!.se b ...con:5 one for J. ~~octcr

r.:l.thoJr th-..n .... court. F.....ilure to co:~pl:r 'i.th r'..:l1uest
of 'lccuscd that counsel b~ provid~d h~ is ~ f:t~l

,;rror. 1I

3. Propos..:d i.w: r Bill

1.

,, ..

b.

n;i.~T. 18 (b) For evory sUD.'TI.':'.ry court r~:::.rti~l, the c~n­

v,'r.ing .....uthority sh.:-.ll =:.ppoint :l ;>ros,;cutor ,"'.od J. r:.:lf,Jnse
counsel, "ho sholl be persons quc.lifi.:.:d to ;:>crforr:l such
duties. This sh'lll not "..ff.:.:et til....: right of the :lccused
to cauns..:l of his o'._n choice."

t1;'.fIT. 24 (b) For overy gcner:l1 court n':'.rtial, the conven­
ing ...uUl~rity sh:l1 ~ppoL~t: (1)" ?ros~cutor anc Co

(lof.::ns;J c'luns~l, rho sh.1.11 Dc ccrtifbd by tho Jur\.se Advoc::l.te
Gener.'ll ·":is p.;rsons qu':'.lificd to po:-form such r'uti... s, but
tho ...p?Ointment of such dcf~n3c collOs..:l shall not ...ff~~ct
the right of th...: person accuscd to couns",l of his o\,n
choice; '\ne. (2) a judg~ advocntc, ,,11ose cutios * * ,':- II

III. Dif:cr~nc..:;s

The Ar:;;y us::-s the title "tri'1l jur.gu '!cvoc..,tc. II Tho
H"lVjr bill uscs lI?rosecutor. ll
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P.L. 759 provid,.s for nssist:mt trin.l ju.A.gc .....(:vo­
c...t..:s .:md assist.::mt ":.~f..:p..s6 COUIlS'::!. Tho r~-:.vy h~s no
provision for sue}: off1c.,)s. (c:~O 174-1918, 16; C'O
2-1925, 9; Ci.o 3-1944, 439).

P .L. 759 proviL:cs tlut the: tri::l1 judge <J.dvocn.tc and
c!of..::nsc cOlL'1s..::1 sIDll, if :w:l.ibbl.:l'J b. n..:r.b~·rs of too J:\GD
or nfficcrs "!"!o ::r~ r.:....nlxrs of .~ bnr. The r;~vy Bill
~rovi.:::cs th~t t.;),::50 ~ffic...:rs sh-..ll be "p..;rsons qU31ificx:. to
pcrfo:r'C. sllch ,1uties ll in th(.: SC:~ .:m:l "ccrtifit;d by the Judge
~M~oc~t~ :~n~r~l ~S persons ~u~lifi~d to ~rforn such
dut.:..;;S" in th.::: 00:.

P . L. 759 provi":;~s for th • .)j:cusc b;r th.::l .?resi~~nt of
the c~urt ~f th..:: d... f..::nsc c~uns~l ~~n ....ccuscf h~s oth~r

cou.'1so1 of his O\'n 5.Jl..::ction :mel r':OCS not :\.... sir..: th..: c!>­
pointed counsel. The N':-!.vy r.l.1.kcs n') l1rovisi >n for such
excusc.

r .t. 759 provi1...ls th~t n !1",,;rson ":ho !ns :lct",,;c :'l.S

n~~cr, 'trial judec ~dvoc~tc 0r ~ssist~nt tri~l judgc
~dvo~~tc, or invcsti~~ting 0fficcr sh~ll subscq~~ntly

act ~s defense c~Q~sel in the sane case cxc~pt by express
request by the accused; th~t no person rrho h:'lS :'lctcrt
"1.5 r.cmbcr, r.efcnsc counsel, .:l.ssist~nt '-!efensc ccunsel, or
invcstig~ting offie0r sh~ll subsoquently act as n~[IDer of
the prosecution; nn~ th~t nn'person ~mo h~s ~ctod ~s

rncrrbcr, trial judge advr')c.~te, assist"J'lt tri<:l judge "'(~vo­

e-..to, defense counsol, :'l.ssist~t defenso c~w1sel, or
investigating officer sh~ll subsequently net ~s st ...ff
judge ...tivoc ...tc to tho ravie"ing or cunfimine '\uth'1ritJ"
upon thu S1ffioJ c ..... se. The thvy h".s no si.r.o.il".r provisions
but hus held it f~t ...l error for th~ e~nvening ~uthority

to sit· on SCl: nnd then' reviC\r the fjI""lce-.:clings. (cr:o
9-1932, 12; CO'O 9-1932, 15).

Tho c.",,;fcnsc counsol shall ll"'.vO cqu"'.l prof.:lssionc.l
qu"\lific'ltio~s to the tri1-l ju~gc .....dv,c"!.te. The ~hvy

docs not sp.:lcific,lly provi~ for this.

IV • R..:cor·T.tcn~..::d Prl1visi·::ms

The Kc~ffc Report, p ....;c 92, 93, & 94 cO!lt,... ins the
following rec~end~tior.s:

(1o..l~.llficd ':lffic... rs ~'h? '11': lo.wy..:rs shaul': ~ pro­
';idcd to :.ct ::!.s pr':lsocutinc l:ll'YCrs --.nd' d~fc!'lsl,;
c?u,,'lsol for'cvcr'J gencr"'.1 Cl:>urt I:L"\rti:ll, nnd; ',tlcn
pr,ctic:->..blc, for (:v..::ry sU::-~"'11.",ry c'lurt n..."\rti.:'.l.
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II (2) Both prosecuting ...ttornoy :1.nrl dcf.:nsc c~unscl

should bl,,) offic.... rs "h.Jsc qU:1.1ific;'\tions h ....vc
bc_n ....pprovcd by the Ju~~c ~~voc~t~ Guner.I,
eith0r by virtue of his b~ing ~ LeG:1.1 Duty
Speci~list or ....5 C'th~r\'(isc r...... ving thl,,) requisite
leg..... l tr...1ni..."1g "l.."1,..l e.xp~ri.,,;nce.

II (J) Both prosecuting attorney 11ld defense counsel
shoulj bi] subject :'>nly to the supervision of
the Ju~gu ~~voc~te Gunur~l in the pcrfor~Lnce

n: th~ir Guties ~s such.

II (4) In s.::lecting I)ffic... rs for thl,;SC !'X'sitions the
Jur',..:; .,.'voc ...tc c...:n.;r4 should r:o his b..::9t to
soc to it th ....t (~l;fcnsr.:: "'.rl~ pr:,,>s0cution l:lHycrs
.... r.::- of u':u:.l .:'.bility.

II (7) The ...bov.; rccOfT.l.an :...tions sh,uld not ....ffact in
":.ny n ....:l the pr.;sant right (i!. C.&5., S,-,ction
356), of ,~ ~CCU50d to c~ansl;l ~f his C1m

ch'~icc, civili"'n 'Jr n:lv.:l.l, '.h...:n such is ~v.:'.il­

:1.010, to conduct his tricJ. or ....ppcu.

The Bnlla.'1tine Report, 1946, n....go 8, COr.li!_'nts liThe
rcconncnded ch".nga in tho stntus of th.J jur.g~ "'clvoc:'.tc
prc-5up~05~S the .:l.pPJint~nt of "'n0th~r qu~lified incti­
vi~~.... l to ~ct :\s prosucutor. It is nIso assUMed th...t
provision for the co,msel for the defense vull'be con­
tinued. II The B~II "'.1"Itine RoJp?rt, 19/...3, p.'l~") 12, rccor.;n­
...:n'\ed th'\t .... c!of.,)T!SC crlunse1 should bo o.ppoint0d for
,),'1.ch g....nura.l court ~~t,rti:\l, t::> rcpr...:sent ~ll ,"'-ccused
non 'IIho "'.re n(lt othurri.s..:: r..::pr..Jsente:d '~nd to ....ssist,
if N'111cste,1 to r~o so, oth... r counsel .!3Cllact~d by
nccus~rt ~.Icn.
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Uniform Code .£.f Hilitnry Justice

Subject: J'lrisdiction of General. Courts-l ~artie1.

I. ~~. Provisio~s

a. 12.

1. :,rticl::s of ~;ar

":.nT. 12. Gcn::lr~.J. Courts-: :...'U'tie.l. -G.:m~r'\l eourts-;:l2.rtial
shall h~\'~ rO:Tcr to tr~' .....Yly p::.rson sub~l,;ct to r.li.litnry l~'"

for ......n~· crir.',c or oL"cnsc r-:.::dc punismb::"c b" those :lrticL::s,
c.nd 'In-' ot~!' person 'no by the 1a;: of l1ar is subj::lct to
trL~1 by Clilib,ry tribwnls; Provid.Jn, ~t no officer sh:lll
b~ br"Juf;ht to trial befoTo C genor"'.l court-m..~rti~1 :cppointed
by the Sup...:ri!'l,tJ'ndcnt of th3 l:Uit::-.ry :.ct\.it;m:': Pro",id~c

furtber, Th~t the of:iccr com,ctcnt to ~ppoint ~ g~ncr~

cQurt-marti"1 for the triti of ,"'.ny :,prticul.~r c~s.::: fl ....:.,.,

nh~n in his judg~mcnt the int r~5t of the s rvice sh~ so
Nquiro, c"'.usc ;my C.:lSoJ to be tried by." $PJci'l1 court­
n."lrti11 not~·~t:'st:'Jlding t!"':c 1i.r:d.t:....,ions u!'on the jurisc'ic­
tion of th~ sp~ci~l court-~~rti~l ~s to offcns~s 5~t out
in ·.rtiel.::: 13; but thoJ lir.li.t.:1.tions u~on jurisdiction ~s to
persons .':md upon punishing po~;or s.::t out in sn.id ":rtic1es
sh"11 'ex; obs..;rvod. 1I

2. r'o.nu:.1 for Courts-:':".rtii':.l

:.dds nothing.

3. Public L1..1 759-BOth Congress, Ch"'ptcr 625, 2D Sussion

"S'::C. 209•.\rtic1c 12 is o.nrmd~d to ro~d .1.S f0110".1S:

11 .!IT. 12. G'":J"'::R.'.L CQURTS-'::•.i1TI:.L. --G,:m..::r'l1 courts­
rorti 1.1 slnll h'lve po~t.'r to try ~n~~ p'::l'$on subj8ct to
mi1ito.r~· 1~'\' for ~ny crime or offense J1.:ldc punish.1l;,1c
by th::sJ :'\rticl~s.l ~.nd .....n:· othor ;""Jrson . ho b~r the lmr
of \· ....r is subject. to tri...~1 by rri.lit ....r~' tribl,,ln1.1s:
Pl'ovir' _'d, Tint c..;n~ro.l courts-n..... rti"'-1 sh",U h:.vc pOl'l..:r
to ,:o.c!judgc ,:.ny !Junisht'\:::nt ,:,.uthori~,)d b:r l'n' or tn.1 custom
of the 3(.:rvic~ inc1urfing .:1. bJ.d-conJuct disch;.rgc.:'

II. II"vy Provisions

1. ..rticles for thu Gov..:~nt of the United St~t.)S navy

Th~rv is no specific provision stnting juris~iction of
gcncr~ courts-wcrtinl.
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".•nT. 22. (.:>.) Offense not spccified.--.\3.1 off ,nses co.':1­
nitted by persons b~lon~in~ to the N~vy ~hich arc not
specified in the for~going ~~ticles shull be ~unished

.:loS '1. court 1i.~.rti:U. m.'ly dir.;ct. 11

"..RT. 35. .uthority to inflict slU"".':lry court-m.:'lrti3.1 pun­
ish.":l.'nts.-.ny ptL'1.ishncnt l'hich .:!. su;.:'l.:l.ry court r,A,rti1.l is
~uthoriz..:c to inflict tl~" b..: inflict"d by :!. general court
i1.."l.rti'l.1. 11

2. P,v~l Courts .:!.n~ Boar1s

Has no s~ction defining jurisdiction of e~n 1':'1.1 courts­
c,:'ti"l.

3. Pro~osur!. N,W1' Bill

"S7.C. 47.

ll••IIT. 23. :. g.::n-"rttl court In".rti ,I sh.tll h<lw juris­
diction to ~ry ~nd punish <lny ?Orson subject to the
:.rticlcs for the Gov·;;i-nrt.-.:nt of th~ iJavy for ....ny Qff~ns~

~g~.inst s.:>.id :.rticlcs. 11

ns~c. 25.

1I._Rr • 35 is renumbered '1.6 article 30."

the
":,m. 5 (d)

.'.rticlas for
The follm'ring

the GoverrullCnt
sh~ll be off0nsc
of the tlavy:

o.g'linst

tlFirst. Viol".tio!l.s of th(.: cri::li.n'1.1 1:1'''s of th~

United St~t~s, rmcn~v~r en~ct..:d, during th~ tine
suc~ l.:l'~S "1'0 in force; ·tnd any li.r:dt:'lt16n <'.6 to
Tcr!'itori:'ll jurisdiction sh-:ll not ".p,ly.

llS~cond. Viol~tions of tho tr::l"ti.:s or conv,mtions
of th;) Unit.Jd St~t~s, \'h\,;novcr ".doptctl, durin?· thc
ti..~ such tr,~-:.tios or conventions '1.r in force.

n Thire. Viol~tions of such crL"Jin1.1 l1.\'fS of .:". Stat. ,
T~rritory, District, or possession o~ the United
St ....Ls, or ~ny politic .... l subdivisio!'l th...:rcof, in
tmich th..: ~cts or o~issions occurrad, .S ~~ in force
-:t th~ ~at.:: of th..:l ~"ss"_g=: of this •.ct '\11j ~t the
tL th~y occurr~d.

•
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·'Fourth. Viol'ltions of the l:-.ws, orders, rcgu.b.tions,
or custons of the r. .v~ service.

rrFifth. Violations of tho..: l.::.w of rnr. II

III. Diffcr~occs

1. ~s to P~rsons

30th :.1'r.\:T ....~d i:=.v;' ge:t"lcr-u courts~rti31 h~vc

juris :iction· to try ~_ny person subjuct to milit".r:r 1.....'M'

or the A.G.t:. r_sp..Jcti·ICly. /l.I"W..y een~r ...l courts-M.--rtial
Usa h:wc jurisr.iction to try ~:r oth'~r p..;rson for offenses
~g.rinst the l:l · of 't......1', whil.: tho !:~V;r g~ncr'll court
~oes not. ·~,~ r~ntly, other offcn~~rs ~~~inst the
l ....H of \!':!.r, n.I''':': tried by ;'hvy axtn.or lin~ry tribun:l.l.s
not covur(Jd in the ;,.G.;L (5..:e propos;'d :l.G.N. :.rt.
5 (f).

For persons subj.:ct to nilit.:l.~J U\'r, 3.:0 C.S.,
:, •. '. 2.

2. ~s to Offcns~s

Both .1~~ ~nct N~vy genor·it court-~""rti~l ~~vc prrNcr
to try ?crsons for all off~nsos ~gainst tho Articles of

;"1.1' or A. C.l!. rusp.Jctivcly.

SoJO C.S., A. !. 96 for viol.-:l.tions of stntc .:md fcd.:::r:ll
crimin.,,1 1:'.\·5 of trerttics ."'.I1r\ conventions of the U.5., ,....od
of the laws of wor.

TI1C proposed Navy bill eont"1.ins "'I. g0ncr'll ~rovision

as to juris,",iction of the l .... G.I1. <'\s to offenses, \'hilc
the ~Jncnded Articl~s of ~r :0 not.

3. As to Punish.rn.::nt

Tho 1../'.ll:nded ,..... 1. 12 st"1.t<Js th.... t ':!. g:::n",r"1.l COllrt­

~"1.rtiil ~3Y impos~ ~lY p~~ishmcnt ~uthorizcJ by law
or the euston of th8 sorviee, \"hilc the corresponding
,\.G.!f. ....rticle st:o.tes thn.t ."l. g~ncr:ll courts-r.'~"l.rtial

r.k~y inpose ~r~T p~~sp~~nt "1.uthorizod for ~ sunn,ry
(tl''.Vj'') eourt-:-iarti:li. :.5 thJ p\Ulishn..nt "1.uthorizcd
to 00 n.tijudgcd by :l SUJ:lJ<."'.!'y court-Q....rticl. (I:"',.vy) .'IN
very linitec, tho :!.uthority for :J. tbvy gcn~r-u court­
r.lo.::.rti~l to imp-"1se gr.!'J.t~r punisht.:.ents is infcrr..::=d froo
the :>rovisions th~t :, N.'l.vy gon~r"l court-f:1,"'.rti.al h:ls the
pm,... r to p-.mish "l.n~,.. offense llg<'.inst the A.G.'). "'.lld th1.t
tho court shul i."JPosc .:m '1.r:.equ~.t~ punist nt.
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;(s to punishments uhich e,.:n.::r~l courts n~y inpos .... ,
sl.:~ :.pp0n~ix to this co: :p~.T"1.tivo stt;.dy.

: •• f. 12 ~s ""J:1Zn~.x~ ~iy.::s -:.uthority for :.rn,y gcn.::rnl
courts-r.nrti:l1 to ~~juC,g1,,) br~-conl:uct ..:isch....rg~s. ~is

is th.J onl~r ·)unish.~nt sp..;ci!'ic~lly st.:lt_d in this "!.rtic1c
'lr.,.3 cight be '!... c....1 cls~' ,nol'~.

The i!".vy :-.lr.J-:'cy hes ~_ b~c-contluct ~.isch....r8~. ,,5

to cisch~-l"go, soc C.S., :1.',108 n.nr' '.;'-1)(;n.ix ') C,('O" .'. 54.

1. ,,5 to P.... T'sons

None of th,;:} :"Cpo:-ts cont .... in :my rccOC'_lCn~~tion ....s
to ch~g~ the jurisciction of gcn....r~ courts-r~""rti~! ~s

to persons •

..s to p~rsons subj.Jct to r:-J.lit .ry l ....~: in g(;~...:r"!.l,

se.::: C.S., :•. .1. 2.

2, ~s to Off.Jnsos

.'.s to eenor,"\! discussion of off.::ns...,;s, se..; :.ppcnji,"'{ to
C,S'J :.;f. 5t..

3. .,s to Punishnonts

Thoro 1.rc no rccnclenr1 ."':tions to lintt the j)O'.':cr of
gcner.ll courts-r.nrti·:-.l to inposc ~unishr£nt.

:.5 to linitt!.tion on plU1isht'.mts, se...: C.S., 45.

s...:~ ,.ppl:ndix this articl;,) :Oor ,.....uthoriZ0'~ plU1ish;'.::nts.
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Pernissiblc Punishncnts ~rmy ~nd N~vy Courts-lf~rtinl

(P.L. 759 ~nd Proposed :•• a.fl.)

X Inctic'!.tos Court Ir.....y Imp,,-,sc Punish:.1cnt

A.H. 12
P. 1.

KIUD N.\VY ;.Il1!Y

e;:;tr;p".L SU::C·.RY DECK C;:;N';R..L SPi:CL.L Su::;.RY

(1) ~:lth Xl X1,2

(2) Disrisso.l (officer) X
4 Xj ,4

(3) Dish.:m.,r~,ble X X
5

Disch:-.rge

(4) B:ld Conduct X X X X
Discharge

, ~ , 6
( 5) Confine!7Cnt not X

,0
6 17mTHS 1 ·:ONTH X ' , 6 ·:O!:THS 1 1l0!1TH

H....r-· L1.bor

(5') rio
,

H:lrd L-:lbor 3 ConTHS 3 :fO!rTHS 1 ::ONTH
Confincr..cnt
(ro' 103:)

(6) Restriction x
10

6 i :ONTHS 3 1:OilTHS 3 :~OI!THS 3 : :OIIT'HS 3 LlONTHS
(; lC:' 103f)

(7) Depriv~tion Shore X 3 "ONTHS
Liberty

(8) Loss of P~y X 6 'DNTHS7 i fer 1 X
8

2/3 for 2/3 for
mNTH 6 l!ONTHS 1 !:ONTH

(9) Dctl3ntion of 2/3 for 2/3 for 2/3 fer
p.oy (:; Only) 3 EOlITHS 3 JIONTHS 11l0tlTH

(10) Fino X X X

(ll) nuprin~nC. & X9 X A

:1(T.")nition

(12) Reduce kn R,.....nk X To next To· next To I'ri- To privt".te To privo.te

(En° inferior inferior v~tc only only
onlv
(:~rrr 10/ c)

(13) Loss Nw:b...:rs X (NC&B X (!rc:- X
(Officer) 622 n.24) 103h)

(14) Rc(~uction to in lieu
priv1.te of .-l.is-
(Officer) ::tis33.1

only

(15) Suspension x
9 {tlC&B X X (•.a;

(Officer) 622 n.2~) 103h)
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P~n_ussiblc ?unishnents ~rny ~nd N~vy Courts~~rticl

(P.L. 759 nnd Proposed .\.G.N.)

X In"ic'l,t~s Court ~r~y Iqmsc PlUlishncnt

KIllD

~r.::iI.:..L 5tr. :'!..JlY D3CK SUl:~UlY

(16)

(17)

Locos S.;ni)rity
( '" rr~r:t ('-. )

Solit~ry Confinc­
::..:nt on BN....d
~~ '.f..1.t0r ":ri.th
Full Ration
Ev.;::ry 3r' Day

x

x

(tfC&B
622 n.24)

30 n:.YS 20 D:.YS

'/:lrr.:mt 0., :iursus, etc.
tr~~t~~ ~s Qffic~rs.

~ Cruel ~rl Unusu~l ?RO!UEIT:D - 5"":'" C.S., :J..~l. 41.

1. D.;:::.th cOon ba .~djuc1gcd only for an ~ffcnsc \ihich spccific"111y
provi~cs for it.

2. Under .\."T. c'c"1th is l"Dnd:'.tory in co.se of spies (IL I. 82) .:l.nd
either roitn or life ~pri50nment is ~"1nG~tory for prenedito.tcd
nurc!cr (.\.1.1. 92). N:".vy h..'1S no r:k".m~'\tor:r punishMents.

3. Disf1iss<ll is r.v;mr'·1.tory under .1.1'/. 95, cond.uct unb.:lconing an
officer; II.VI.56 f ....lsl,) nustcor; :•. 1,'1. 57, false returns; ~nd A.\1.
8? personal interest in s~lc of provisions.

4. Officer r.ust bc·disniss~ct if sentenced t~ confincncnt Dr h~rc.

11.bor. N.C.&B, 622 n.24, llC~ l03c .

5. :.rr.y enlistl.ld rum oust be given dish:>n<')r1.ble ,~isch'lrge if n":lrc
th:m six nonths'c:.nfinc.ncnt. I'C!~ lOLb. Vanderbilt Ro:.:~rt

dis:'.PflMVOS.

•
6. :'/hcn lh~' .:lnlistcc rum is sentence.-' to n"lrc th:m tnrc<J nonths I

confiJi...ncnt, he sh Julct be reduced to 1 ),,\,;st I""'.ting. N. C.&8 .
622 n.21, :;CH 104c.
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Appendix (cont'd)

7. U....vy sunr:-.r~" Cf'\urt-f'..<lrtial f:I.:J.y not :'.r'judgc norc th~ 1',55 of
~ p~y p~r nonth unless ·':.lso b~·l con('uct c'isch,rgo. ~l.C.e.:B. 416.

8. ·f....:! not ....~ju'~go loss of
"'ishonoT1.blc (~isch::rgc.

IDN th.,.~ 2/3
::c:: 104b.

p....y per nonth unless

•

9. N('lt f:lVorc~ a.C.Mi. 622 n. 24.

10. Only ccnfinc:lCnt £!: rcstrictinn r: ...y be ir:p0s~~.

0;: :BI: .TIO.iS

~ncr ...l Clurts - not r~strictcc ~xccpt os niter ....b~vc .

..nny s~ci~l not r~strict~d cxc_pt as n:tc~ ~~~vc.

t!wy 5UO'1o"J....,.l'y - rIo cotiliin.. tions cxc":j)t 3 r.:.onths I c'lnfinen.::nt, ~rl.

l~ss ?f p~y not to cxccc~ 3 nonths n"'.y be io:~scd in ~~c'ition to b....d
con'~uct 'isoh:1';;o; an~ loss ...,f ?'\y n.,t to .:l;~C;';..:ld 3 nonths r~~' be
iI.1~os;,;(' in .vk'ition v;) s'Jlit~r~- confL'1c::'..:'nt on br,::.:1.C: ~c: ratoJr, or
c ....nfinor.lcnt or rcstrictirm, ")r '~~priv~ti:>n of shnre liberty•

.•rn..v sun.-:t.."'.ry - nrot Nstrict~d QXCC?t'lS noted nbovc 'lnc. ,·t\.....rc
both c'infin(:'.l.,-,nt .:Ln,' rc::>triction :IN iI.1r)("'ls(:(~, both nust be 'l.ppor­
ti")n..::rl.

~hvy rl.:.:ck - no conbin".tion 0XCCpt loss of rxJ.y in enclition to
solit"'.ry confincTBnt on bread and Ynt~r, or confinencnt or restriction,
or ~c,riv~tion of shore liberty.

f':J. - 1
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Uniforn CCK'O of l1ilit~ry Justice

Subj~ct: Juris('iction of Spoci.:::.l Courts-Ea.rti.1.l. A,'.1. 13.

1. :.rticlcs of hr

".•nT. 13. Spcci~l CQurts-: i~rti":!.l. -Sp..'lci ....1 c')urts­
n~rtial sh'lll ~vc p('v:cr ta try .:my pcr3~n subject
t() nilit.:lTY l~.:;-: for an~~ cri.r:.'.c or '"'f[..nso nJt· c.:lpit"'.1
;:1....v:o punishnblo by thcs..: ,".rticlcs: Provi:cr" 'rh..:l.t
th~ ?r.:si:~cnt c:l'J"J by r.:;gul:>.tior.s, except f::-"TI the
juris~icti~n af speci'll courts-~.rti31 ~J cltss
or ckssos !)f persons subj..;ct to nilit'1.ry l.:nt.

IISpeci.:.l courts-oorti~ sh~ll not I1.:'.vc p')\~r to
..... ~·ju,'go confin,J~nt in ..xccss of six nonths, nor to
;'\...l.jur'.gc forl\..:iturc of nore th:m t\"o-thir':s p"!.y·por
r.tonth for .... p.;.lriOl.~ of not CXC-.l.::r1jng six nonths. ,I

II:.RT. 12. Gener.'!l CQurts-llilrti:u.. • ••.... Pr')vi'lcc!.
{urthCT J Thct the officer conpcte~t to nppoint n
g~nur~l c9urt-~,rti~1 for the tri~l of nny particular
cnse n"\y, ··rh.::n in his judgnent the intoNst of tho
s·~rvicc sh ....ll so require, causo ~ny c~sc to b,J tried
by., spoci.,l court-oortia1 not\'lithst ....n(~in,:; th..: lini­
t.:ltions utJon the jurisdiction of the sp;.:ci.'ll court­
rn.1.rtio.1 ,J.5 to offenses set out in :.rtic1e 13; but the
1inito.tions ulJon jurisc~iction ·'s to persons .:1nd upon
punishing povror set out in s~id ,J.rtic1o sh,ll be
'1bst:rvcd. It

2. :lanu.ll for Courts-l :.:'.rtin1

Per. 14. EXCJpts officers fT0n tri.:l1 by sp~ci1.1 c'urts­
n~rti31 un~ur .::l.uthority of proviso •

• .\ cri.r.le is not c ....pit,l in nC:\."1ine; of :... '1. 13 "then 1ini­
t1.tion ~n punishocnt prescribed by P~~si~ent is less th~

dc,th an~ ~vcn though 1. criao is c~pit,l, it nay b~ tried
by.;,. spcci...1 c,,:,urt under the first proviso of" ..rt. 12.
But no crine or off~nse, c3pit31 or othcrvdsu, n1.Y be tried
by :l sp..: ci.".l c'1urts-f.l"1rti:l1 if 1. n.i11(~~t·Jry punishr.k:nt is
prescribed nhich is b.::yon..~ the poll.::r of tho court to
,sscss.
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Nor C,'"'.n a special court-n;,rti:l.l <ldjudge dc1.th) ''lis­
h~nor,,-bl~ ~ischnrge of "!I! enlisted t:l.1n or 0isniss:U.
of "\Il "fficer.

:3. Public L.'\w 759-8Oth Congress, Ch.1.ptcr 625-20 Session

"5.3'.:. 210. :.rticlc 13 is ".1J,.::nr'.c .... to rc"'.<'!. .'lS folioHs:

"..RT. 13. SPBCI.L OOIJRTS-:::.RTr:.L.-Spcci~l c ....urts­
n"'.rti'11 sh1.l1 h.:!.vc por."3r to try :1n:, person subject to
nilit.ry l~' for ~y crine or 0ffcnsc not c~pit1.1 n1.dc
punishJ.blc by these 3rticlcs: Provi-'c,l, Th....t the
officer c'Jr:tpctcnt t'1 apP"'int .... gcncr"l1. court-n......rti:'.l
for the trl.:.l of :'n~r pn.rticul"!.r c"..S~ ~l..""YJ ".'h~:n in his
judgncnt the interests of th:. service s') require J c.::usc
.:Loy cnse to ba tricc. by ~ 590c1;,l C'"lurt-.-.."\rti:".l not­
l·'ithst"'!.n-~ing the linit.....tions upon thu jurisdiction of
tho spOcial court-n.:lrti':'l "-S to nffcnscs herein :'l"CS­
cribcd.

tlSpecl'11 courts-n..'1rti.::!.l shcl1 not h!\ve poYler to a:!ju1ge
dishonor~ble (lisc~rge or cisnissal, or confinencnt in
excess of six months, nor to o.r!ju~ge forfeiture of
more th,'ln t\"o-thir-::s pay par nonth fer :\ perind of not
cxceecing six nonths: Providcc, Th~t subject to ~ppr?val

of the sentence by nn officer exorcising general c!)Urt­
n..'\rtio.l. jurisrti.ctinn Q.nd. subject to appell~te review
by The JUC.C~ J\dvoc'ltc Gcncru. r'.nd '\.pp~llato l1~ncics in
his office, a speci:".l court-r.nrtinl nay ,1c!jU(~ge ~ b(l,d­
con(;uct disch'1rgQ in .1.(l~ition tl'l othJr tluth'Jrized punish­
nent: Provided further, Th'\t .'\ b:\r1-comtuct discharge
shall not be n(ju~&~{: by :\ spccill clu:rt-narti'\l wllcss ~

conplote rocor'\ of th.:'! ."rococdings of .'l1i(! tcstL~on~r

t,'\kcn by the c')urt is t~k,Jn in the case. 11

Proviso in :•. ". 12 1'0';:.....1.;;1.

II. N~vy Provisi~ns

1. :.rticlcs for the G'JVemn.ent ",f the Unite,! St'ltcs Nwy

!tART. 26. Sur...J"'~ry courts-r~....rti:U r:l"\Y be flI"":"':rcf. u,on
p.::tty "'fricers '\nrl (;nlist,.J~ o.:n in the n~.v"\l service ..•...
f"'r t~ tri...... l of )ffenscs mich such c'JrTI.:u1,lina officer
?r c:)rn:mt~"'.nt . '..'1J-~ \::vn :!escrving'l")f b!'.:'!'\.t~r punis~nt

th~ he is ~uth~rizc~ t? inflict, but not suffici~nt to
ruquir3 trhl by ,:'. e\.:ncr~l c0urt-t":.rti,"\1. 11
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II:.R'!'. 30. PunIshr.l.:lnts by surn"'!.ry courts-r......rti.:l1.­
Sun~~ry courts ~~rtial ~y s~nt~ncc petty ~fficQrs

:m~~ p..::rs')ns "f infcri()r rati..ngs t? either n p.1.rt
or the wh?lc, as ~y be ~ppr()pri4tc, of :lny ono of
the rouo·.ling punishnc:nts, n:-.ncly:

"First. Disch......rgc Ir '::1. th,J service \lith b~d

con,~uct ,1isch~rg~j but too sont'-lncQ sh.ul not
be c.n-riod into ...:ffvct in .... f-:>rcign c'=luntry.

lI$.:c in 1. S~lit ....ry c':mfin~r'....ntJ nt::t oxccc':ing
thirty ,,~.ys, on brc...c. :m~ \~t.;lrJ or 1m (~ini.n­

isho ..: r:.tions.

"Thii'r:l.. S:Jlit .....r:r confinct'..::nt nJt cxccc. 'i."'-!; thirty
,' ....ys .

"F')urth. ConfincDcnt not ..:;~c~o;~ing tW"l nonths.

"Fifth. 'Rcctuction to n",xt inferior rating.

rrSixth.
foreign

Dcpriv ....tion of liberty on shor..: on
st ....ti·:m.

llScvcnth. K'dra pelicoJ dutios) Mr' loss of pn.y,
not to >Jxcccd three m~nths, ~~y bu nrtced to ~ny

of the -~bovc-m.cnti')ncd plU'lishnunts. II

"..IIT. 31. Disr.,ting fnr inconpotoncy.--,\ suru,..lry c?urt
!'"1..'"I.rtinl f,l"y r'isr"tc :my r-~.tcd {X;rson for inconpotcncy."

2. N'lVo.l CJurts c.nr! B-y'.rds

S1C. 652, n.ll. :~cn nn offense Ch~T~od is ')f such
ch'lr:lct.:::r th....t thCl plU'lishn.:nt '."hich -:. su; •...,·~T~r c?Qrt
n,rti1.1 is :\Uth')rizc(~ to inflict is not ....·\~qu ....t-..! J the
nffcnrklr 3houl·' l:x:l br?ugilt to tri:ll bcf)Te <1. g...nc:- .... l
court unl~ss it is li~r1.ctic~blc to t.? S'.

3. Propcsc~ N~vy Bill

II :.RT. 17. CcJ:'!!~"!.n(,.in.:" )fficers .. f n~v1.1 vess~ls "....~.'

such other officers in c?rn;n·1 '>1' in ch:u-gc nf n".v~l fnrcc5
or ...~tivitics 35 r:.....j' b~ '~csi::;n,....t~ ~ by ttc &:cl'\.:t ....ry .f too
fJ'lvy r"....y conv.;:!n... sur:.'f~ ....ry c"'urts : ....rti:...l for th~ tri"l1 of

"sse. lB.
·"J.Il...n·1 ") 1 t"

:.rticlCl
rco.c. :1S

26 is r~n~~'r~d
f'l11o:ls:

....5 1.rticlc 17 ~nct
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enlisted persons regul..::.rly or teMporarily unf!Or
th~ir conoand or ch~rgc t~r ~llegect offenses docced
deserving of greater punis~nt th~ ho is .uthorizcd
to inflict, bilt not sufficient to require by general
court n ...rti:ll. 11

,',.\7. 13

ns1.C. 22.
·'.n...n'\Jc to

:.rticle
I"C"1.C ~

30 is rcnuuborc~. ::s ,'1rticle 20 .:o.nd
fall.,Yfs:

II:.m'. 20. (1.) :, sUI"~-_"r:r c~urt r.n.rti;li sh..1.11 h.1.vo
pow.:lr to inposc .:.:ithcr n p:.rt or tho l'fh'Jlc of nny ?nc
of th;.: f':lllo'l'.1.!l.s pU!1ishr'.c.nts: .

"GoJc:')n t. RC':ucti ,n t-:> the n.,;oxt inf~rior r.:mk or
r:.tingj

"Third. S':)lit ...r:r confin;.)r....nt on brc~d :me:. ~''1.tcr

with full r"1.tion cv~t':/ third c!.:o.:r for 1. p...:ri::>d not
~xccejing thirty ~1.y, to run consecutivelYj

IlF'lurth. Confine:ncnt, or Nstriction \"1ithin st~ted

linits, for .j, pcri~ not cxcce~inE' six J:!':>nths, to
run cIJns.;:cutivclyj

"Fifth. Dcpriv.:>.tion of libcrt.}r on shore for 0.

period not exceeding three nonths, to run conse­
cutivcl;n

IlSixth. Loss ,)f 1'l1.Y not to excoer, six months I pay.

n (b) Confino;,;!J.ent for ",·pcrior:l. not exceeding three
months, to run consecutiv...:.ly, .:lnll l"ss of p....y not to IJX­

ceud three nonths 1 pay D:'y be ~posed in nd~ition to 1.

b:'.d conr~uct l".isch:.ri;cj !lnc loss of ~y n.)t to exceed
six ~':>nthsl ~~y n~:r be inposcM in sd~iti0n to ~ny onc'
of the fluoishn::mts enun...:r:'t~d unr!cr (Thir(~_), (Fourth),
md (Fifth) of section (:l) ")f this ~rticle.n

~qr. 31 is rcp~.lc~.

III. Differences

1. ~s t~ Pers ns

Un.l...:r the :.ncnded :.rticlcs of 'l:t.r, sp..;ci'1l c .ut'ts­
r'~:.rti"1.1 r:o.......y try any ,ersons subject to r~ilit"-ry la,",
while under the tbvy bill, nly onlist..:d p.:rsons un....,;r
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the con'-l:md of the convening :.uthority, r..:lY b.: tricc:
by N.'lVY sur~".ry cQurts-n.....rtinl.

As to tri~l of )ffic0rs by sp~ci~l c~urt-nartial,

SvO C.S., A.U. 16.

2. :,5 t .... Off..:ns .... s

Un'-~~r the i.'1t..;rpr~::\ti"'n :f :•. 1. 13 in the i '""J1u".1 for
C~urts-::.:u-ti1.1, the ::ml:r .,ffL:nscs th.."\t ml :I.r:~;~ sp.::cicl.
court-n.~rti,"!.l ri.1.y n?t tT"J llrc, (1) nur '.;:1' (.\.1\92) <lS the
(',c...n,: ....t'ry scnt.;:ncc f:>1' prcr.,;:: ':itlltad ~,'...r is·c!c~th or
lifo ir.,:'lris('ll'U"".,mt; (2) i'1.1sl,.: r.ust~r (:~Y. 56), fuse
returns (:•. I. 57), pcrs-.rw:l intcrJst in 5;.1.0 of '1'a­
visi)Os (:•• 1. 37), <::.nd Clnr;uct \l.l"l.b..:c")r:ing :tn "fficer
E.L :/. 95) which offenses cnrr:r-.1. rl<:.nr:~t~ry s..::ntcncc of
(~sr:dss:!.l; :md (3) spyine (:•. ~r. C2) "rtlieh Gust be trice.
by ~ eoncr~ court by st:.tutc.

:.ccor"'in.:; t1 prop?sc(! 3rticlC! 17 of the 1.• G.fL, n
5W"n"!.ry court-rorti:'.1 couln try my offense. Th..:rc is
no spccific ....tion in U.C.l.:B. <lS to ":hich C!'i.r.l0S 'IN

tri'.bl.:: by 5unn...1.ry courts except thct the convening
".uthority r1lJT eX1Jrcis~ his discretion. Ho"ov~r, Nr-.vy
Dcp1rtr~nt I~ttors stctc N~vy ~olicy in this rcg.r'.

3, .\s tn PW1ishn.:mt

Sec ',;:>pondix t? C.S" .\.H. 12 •

•'.5 to bad conduct ~isch<\rec, s.::c "pp~n~lix to C.S., ,\..~l. 54.

1. .\5 tn P.::rsons

S.:.:o C.S., .•. f. 16 ':loS to trial "f offic ... rs by sp~cio.l

coJurts-r.J.rti:::.l.

Thc.:r,J ~N no coments in B::l.ll.::mtinc, ':CGuiN, Keeffe,
or V·'.rl'~orbilt IWports or tJ"'v;,' J G rccolTk:nc ....ti~ns on trial
of ')tool' persons by spoci'll courts-rnrti.".1.

2. As t" Off~ns~s

.~s cffcns.;;s tri ~"blc by spccb,l c"mrts,;..':=.rti-'!.1 ~I'C BOI'C

or 1... 95 \Jp..:.:n.'cnt on punish.-..,;nt :lUthcrizo..l 1
, se... f)llOi"ling

s~ction.

•
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3. ..5 t" Punishn:Jnt

The ;~cGuirc .\rticlcs NCo.-ncn~ th."'Lt:

:. Su.r.n1.ry (t::lvy) court-r.l.:'.rtinl. sh~ll hwc power to
i."1p?sc:

1. Loss of pcy not cxccc~L~e 6 nonthsj extra r.utics not
cxc ...o"in~ 6 nonths, the pcrfom:~nco ?f \fhieh sh:Ul"
not, in its~1f, involv0 ~cpriv-tion of liberty ~~,

2. :.ny on;) of the follO'\''ing:

<l. 1k:.1 conduct ~isch....rGc;
b. Confincncnt not in excess ,r 6 r.wnthsj
c. Solit:.:ry confinoJncnt ror n~t cxccc ~ing JO Gays;
d. Rc·~.uction t.? next inferior r"'Jlk or r1.tingj
u. Dcprivction of liborty n)t in excess of 6 nonths.

The First B<!.ll"lntinc Rc;.):')rt rcconn...n.-l..:d th'\t ihvy
sUf.n"'.ry Cvurts shoulC. be eivan :,ol't:r to n"',jur~f\:: confincn.,;nt
":0 ...' l"s$ 1f pay not cy.ccc~L'le six r'.onths <:'J1,l th.... t b1.c'.
C~'lO'~uct t~sch'1recs should not b..:: :v'ju '£",)j uy sp...;ci':1 courts­
T.1.'1.rti,"'.1 U.''11.::S5 the offense involves morr.l turpitur:c, or
'm~ro the ~CCUSCG is n~ith~r prcs~ntlt nor prosp~ctivQ1y

of .n; v~lue to the service.

Tho Second B3J.lmtine R0r"l0rt roco:ncnds:,
IIIncro:'\se in prwrcrs of Sun:l".ry C,)urts-J'i"'.l'tial.

Unr.l.lr the present :.rtic1es for tho (i0v...:rnrlCnt of the
Ihvy, r!. SW1rnry C~urt-1!"'Xti'\1 is nuth)l'izor1 to ~v",;rd scn­
t~nccs of c~nfinencnt not cxcoerinr, t~o Qonths ,n~ Inss of
p~y not excce~inc three nantha. For the rea30ns st~tcd

b...:1ou, th(.: B.; .rr\ bc1ic.'Vcs th~t the pflwcrs r')f pWlishn::nt by
SU!.1:',."ry Courts-:r,rti"ll. shoul-' be incr"o'lscd. ;l Su.'"U"',.'!ry
C'jurt-!~~rti"".1 !"'''l.Y tr;.. :my cniisto1 person 6ubj<2ct. to
n,v"".l 1:I,v. n,l.: s~nt.;:nco \11ich it n::.y in~)flSC is liritc ~ to
l"lny one of scv~r~l punish...,.:nts, inclu'inc e'isch.".rgc: fron
the service .dth ~ b~~ c1ncuct f.isch"".rco,' to \nich nay
bl.: ~,,~C!' ...:xtr:'\ police ··!uties '1.ne! 1')5S of ?'1.y ""t tt) exceed
thrc. ... rlDnths. '·~n.:.:rc:::. b~'~ con~uct (~sch....rr;o is ".H:lrddd
by such ... c"Jurt, :'In': is l,,;tcr nitis,,;t...:d, the result un,....cr
p~s.;:nt ~r4visilns is th:lt thur~ is or:in"lrily no punishncnt.
:l.S a r..:.ttcr .... r ,r,,;ctice, Gcn.:::r".1 C,urts-U "'rtill "r... prone
to TCc"\rct their ni.ni.r..un punis!lr:'L:lnt :If confinc3o,;'nt :13 six
LJnths, thus th~rc is ~ e~p in the ~~is~nt sc",le '~ich

the B "'!.rd f,Jols sh~Jul,~ b.:l cl")se~. The Board l'""_c~n(15

'\n inCN!'\.S .... in the :::>ow.::rs of Sun...r,o.ry C lurts-i~:lrti:".1 '\6
foll \"$:
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111. Discharge with n b .... ' concl.uct f',isch"rgc.

"2. Confincn.::nt for .... pc:ri~ n?t exceeding six
nnnths, to run cons~cutivcly.

113. Solit.::.ry confincr:cnt for r. pori?d not exceeding
50 ~"ys •

•14 . R\Jrluction to the next inforijr r ....ting.

"5. Dcpriv.1.ti.:"n of lib..:rty nn sh"rc for .... fI.::rioc n t
cx.cCC(~inr sixty '~.:l.ys, to run c"lns",cutivoly.

116. Confincncnt for ..... ~rio< not l.:xc(;c"'L~;; three
nanths, to rU,'l cons~cutiv,",ly" '1.l1J loss of pay
not CXC.1ccing thrcu n,)nths my b... "'. ~_judrcd in
,'v!,:iticn to .... b·1.rl c')nr,uct 'isch"'.r ~. ilo b ....d
con :uct Ciscror£c sh:'.11 bu cx,~cutcr. in 1. forcisn
country•

H ••d,);>tion of tho ....bovc scue of punis~unts '"ill, in
the opinL.m of the Bo:u-.-', rcr:ucc the nu.r.bcr of (i..;n..::r~l

Courts-!:1.rti':'ll, :~ddition.:\l s:'..foeu~.r-.!s provi('od f')T the
rir.hts of thu ....ccuscn (dot ....il of n jw~~e ~~vocat~ is 0no)
~rv boliev~c to be cor.r.lcnsur~tc luth the incrc~sc of the
linit'1.tions of Sunn....ry Court-Hnrti,'\l punishments .".s NC­

oJir.l.endJrl. It is to be noted'th,'\t the fONcoing rcrmits
''\ cor:1bin'1.tion of confiner.lCnt, loss ')f p.......y, :m.1 b.'l.d con.:luct
c!ischarGe. In the opinion of the Bo,":,r ,!, this flexibility
is r.osirnble, in tho.t it n.1kos it possible for Co f.1"n to
be sentenced to 3 b·~,·l conduct ('.isch::l.rco t'J b<.l pl:,.cc~l ,n
prob.'ltinn Fi.tho·,t his <.lscnpinG r>unishncnt c:ntir.:ly. II

rne Keeffe Report st'\tcs:

"tJcverthul.::ss, too Bon.rr1 feels th~t the r:lte of
trl'\l by c..:ncr:l1 court-n.1.rtiil c.:>u1':l bo reducor l cyan furthc:r
,·Ij,th..,ut inr>:liring disciplinl.l. Tho BOr'-r.1 \""S in!,rcssc(~

by the nllr.'bcr o.)f C3SC:S rcviu":~d by it ~Ih....t '\p -'roved to
bo rul'ltivl..:ly Minor ')ff,mscs h....e becn rcf\}rrcd to triu
b~' ccn..:::r".1 crmrts-n.....rtir.l ••.........

'l1Th~ Boar'-:' is of the o?inion th....t c:'l.ses of this
type, !l..""1~ they so.n t') 00 nur::",l'l"!us, sl~.,ul~ n't f"')

before c~ncr....l c~urt-r~rtl~l. The rc~sons thl..:Y h ....v~ JPno
b<.lf':>r", ;:...n..:ral courts 'lro, bcsi..Je the sj'0ci"l.1 c')n':!itions
pr",s",r.tc~ by n~rticc:
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11,1.. The lio.it0~ scnkncinc pOller of the sur.rl'1.ry
C?urt-;~rtinl;

lib. The linit...tions which h ....vc b..:.::n p13cec: f)n the
.:iscrction of conv~ninG 'luthoriti..::s in r..:fcrring
C"'.S0S to tri'll.

'IThese N:'S!"lnS nill be C:iscuss.,;::· suv-.:r.:llly.

""!.. :.s h:ls be,;;:n .:-'0intc·; out both" by the ~:cGuirc

C"'rr..ittcc ::.n,~ tho B'l11::ntL"1c Connitt.JC, tho;; lini.t.::.ti::ms
?n th", s..::nt\}ncine p'11r-.;rs of the sum....ry c )urt ;....."0 re­
sulted in too' ere ...t t\ Cap bQt'rlOcn tho scnt....ncc ')f the
,,:un.::nl court, which by ouston n"::'\rly :l.h·:'.j"'"S inpos .... s a
sentence inclur~ "liSch...rec om -l c r".irly subst:.nti:U
period ')f confincoont, 'U1~ the S\1lTJ.....ry cuurt-n.-:.rti"'..1,
\'.'ln50 pOlf,Jrs :lore scv-.;rcly linitcc': by l.:lw.

"The obvi'~us solution is t') incr\i~o the c"iglity
....nc1 p:>H... r of the Sw:l..'"l"'.l'y cOjurt-r.L1.rti:;.l so th:'l.t it C"'.tl

h~Jlc c~scs of this n ...turc vdthout tho necessity of
rcs'"'rtin[; to tri"!.l by cener'll c'Jurt-n"\rti....l. Such tl

rt:CJf..ncn tion h:1s b ;cn M.."\,ic both by too [CGuiN
Conr.d.tteo ."'.n~ by the B:"ll"Ultino Conrnittee. This r:)CO~_K:m­

~ ...tion is in;Jlcr.lcntcd in ;.rticle 4 (c) of tho propl')sed
i:cGuiro "rticles, r'ith which tho '/hite tmd Ju lee :~dvf)c ...tc
Gon~r...l ~r:1ft crticlcs concur gcnor~ly.

liThe onb.rgQf.'.:::nt of the po'<."Ors of {\ surnrlClry court­
o"\rtit\l is ~ prerequisite to thv retention of
tho prestiGe forr~rly "\tt~ined by the gener ...l court­
nnrtin.l. T!'i"ll by tho In.tt..,r typ.:l I')f court should
be reversed for the nost s~rious of nilit ...ry
off~nses and for felonies.

"Tho n"\turo of the incrcnsac'. pewters "hich shoulJ. be
r,r.:mtc~: to tho sunn....ry court-n'lrtinl is ,'- r.ntter uhich
tho ,'~(~vis~ry Council ".<ill h...v..:: to consi,-!cr. The i:cGuiro,
Jhitc, ,"mel Jud;;c :....v::lc....te Gcncr1.1-!r1.ft ".rticlcs rvc'1nn::nd
forf~iturc. This is the ,rcs~nt pO'::ur of the :.roy spcci1.1
C7.lurt. It sh' ul·_~ be ~ointac'. out h.::re th ....t the USFZ'I'
RC1'Ort h.~s r .... c0r.ncn·\.:e~ th"lt the ~:)\·~~rs f the ..rn:, s.)... ci".l
c:mrt-;)1.rli:ll, .:llr~"'."'.y rI'C:\tcr th:::n th s..: ·f tho Il"1.vy
sur':!""~"'ry c 'urt-r:.....rti:ll (uxcopt th.'\t om :.rr:.y s:,... c1::\1 court
V:ly not in:)Js;;, Co C:isch:l.rG~), b.., still furth·::r incrc".sc(' to
"luthorizo confincn.nt up tone ycc.r, >..'i.th ".::::,r?pri ....tc
f0rf... ituros, but ~th~ut (~shonor~blc ~sch~rtc (the
b ....~ ct)1lduct e~isch:'.rGc is unm"t!l to the Hr:1Y). If the il""vy
surn-".ry court possesses this :x-wor, n:::ny ...f th.... · c...scs
r.,;f rrc' to "!.bov..: coul~: h~v..:: been tri.... d thcr..:::by, ~vcn in
v' ....rtirJ,...

A.II. 13
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lib. .~lthough in theory the convening authority has
full control over the disposition of ch~rges, his pov~rs

anddiscrction in this respect arc SCVOTl.:ly limited by
Department policy. .~ series of lettors on CQurt-m.'l.rtial
policies have been promulgated by tho Secretary of tho
Navy, establishing policics"in rCG:~rrl to absence offanses.
Tho latest of these lctt~rsJ d~tcd 12 Octobor 1945, one
month aft..:r V-J o.::.y, pNscribcs, as a r.L'!.ttcr of policy,
th~t abs~ncv offenses TIill bo disposed of ns fallons:

"(1) First Offense:

il.bs.::ncc over leave for over :30 d:lYS: Gcncr<l1
court .

•\bscncc ,',rithout leave for over 20 days: Gcn~ral

court.

11(2) Second absence offenses:

.Ul offcnccrs ":ho \iol:lt"C convictod by StlmflL"try
court for their first abs,mc<J offense, unless
the second ~aS less than 8 days.

11(:3) Third Absenco Offenses:

~ll offenders r~th at least onG prior conviction
by general or summary court, unless the third
absence i'IaS less than 4 d:\Ys.

II (4) Repeated I\bsence Offenscs:

In the discretion of the convening authorities,
rege.rdlcss of the len[;th of abSence.

;~ c~s~sJ regardless of the lenGth of absence,
L~ the absence of ~xtcnu~tine circumstances,
or unless the ship has mer~ly moved from ono
pier or anchor~.:-,o to <'J1oth~'r, or rod only
Gonc on Q·tri3l or port r~p3ir run or loce!
shakedoYm.

nThu lctt,:;r ~lso provided that eoll men morc than 45
d3ys Ilbsont shonld be ch&r~;::d with desertion. policies
as to sl,;ntenc,-,s, confinc!:l;.:;nt, and other m.."\ttcrs woro
31so set forth. Exceptions to thoso policies could bo
nude ltlcn sJXlci'li cirCUr.1St.mc.::s so indic:lted, but in all
such cases too conv""ning authority \i.5 ~quiNC. to st.:l.to::
his r ..:~ons in his ':'.ction.
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liThe Board undcrst:'.nds th::.t :l subs.Jqucnt lctt~r

rcl;i.xing these policies considcr~bly h:lS ~ccntly been
published.

lIThe Board realizes th~t these lotters r:crc rendered
n~ccss~ry by certain' serious disciplin~ry problems ,mich
arose during the .,nr. This \'r.l.S pn..rticul..~.rly so with NSpoct

to missing ship, t'hich durinr th.::. ,."'r "".5 tant:~.mount to
desertion. Even 'i..ft0r V-J D~y, prolon;:;lJd nbscnc.:::s illld
C.'lSOS of mssing ship intcrfcrrcd seriously' 1.th th...
dcoobiliz:'l.tion proCTw. The Boo.rd ·'llso r,:::\lizcs th.:'l.t it
is hi,:;,ly dcsir~blc to cst<lblish unifol"l11 polici~s in
court-martial matt~rs nne that the l1t!vS, by pr-~scribinG

uniform ccntr~lizcd policies, ~~S achiov~d ~ v~ry .
cOJllITh.mdablo r()sult in the direction of u....liforr:t justice.

IllJcv",rthclcss, tho effect of the policies just cited
to deprive loc.:U conrnanders of most of th~ir discrution
over court-o..'U'ti'l1 fil.'\tt...,rs, prior to trinl. If tho
proper thQory is th'\t too conveninG l.uthority is r .... sponsi­
ble for :111 fil."1.tters of discipline \<>ithin his CClt':n."U'lct,

nothing couln be further removed fron this policy tmn
to prescribe in a.dvc.ncc just ,'hat he is to do in e:!.ch
~d ev~ry ~so vnich comes bcfor~ him. Tho cscnpc cl~use,

providing th:\t those policies n::lod not bu follmted ;'men
tho circumst~nccs indi~~to other\'dsc, is lc~rgelr nulli­
fied by the requiroment that in every such cr.se the con­
v~ning authority must state in his action his reasons
for dCp.:1rtuN from policy. It is obvious that only in
very excoptional cases lJill a convening :lUthority t~kc

this trouble.

IlFurthcrmore, the policiJS l,,\ld no'''' seem much too
restrictive, es~ciclly SinCLi tho tereinntion of hostili­
ties. Thoy erc at variance \'lith '.nny policios, 'Ihich
prcscrib .... th:-.t no casa of absence \d.thOllt lc"!.v~ should
be rcferr0d to trial by goncr~ court-mcrtinl unless it
approached desertion in seriousness. Consequently,
~ absence offense of less than 30 d'\ys vms ne~rly '\lwnys
tried by inferior court-r.v~rtial nnd most ~bs~nces of from
30 to W d:lj'S weN thus disposed of, oxcept of co~rsc,
in '\ctun.l cOnbn.t areas. ':W....:n "mere :!n offender had prior
convictions, trbl by Gcn~r:u court-oartiu \oms not orei­
n:'U"ily NCflrdcd ::s ncccss:lr:\t OCC:lUSO of onc: or t·..o prior
convictions by inf0rior court.
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liThe .:>.ttempt to c..,tceorizc .:.ll off.;nses -..nd to PNS­
crib~ th~ir cisposition in ~rlv.-..nce, ~th little'or no
rof:.:trcl to the v."\r~ting f"'.ctors of ~.GJ, cc'.uc:\tion, civili.::m
b~ck~rounc, prcvious's~rvicc, cornb~t rccor~, ~o~stic

conditions, h~rcship, ~~ oth~r oitiG~tinc circumst~~s

is "'.0 ~rch,ic ~ppr~~ch to 1~11 enforc~mcnt, co~pl~tJly ~t·

v"..ri"'.nc..: ':i th mor~crn notions of ,enolo,:;.' ~.ne criminoloc:r.
:N.:ln fro~ ; purc1.7 oilit:-.ry "'J1<l c.lisciplin;ry st....'1dpoint,
it is 1'::s5 ,'\dWlr.C~ th."n tho :.rrxy I5 mor... flexible ~ppr().."..ch

to th,:: S~ subject.

llFin~lly, to 15:1 Co~.n, ~v...:n ".5 '1 st:~.t...:t>i..;nt of polic~',

the rul~ th~t ...11 C'.bs ...nces in excoss of 30 (~;ys sh"'.1l be
ch'1r:;...:d ns ~'cs ,rtion co.~s dn.n:;crously close to 10:::;is1"'.ticn.

liTho offici:l policy of tho Dcp:1rtm~nt is th.:tt tl'io.l
by ccner~ court-nL"\~ti~l sn...11 not be rcsorte~ to unncccss­
-:.rily, l.ttOI'C tri "\1 by s~ry court-m:'\rtial or other !\etion
~~ll "..ccomplish tho ends of disci~lino.

II In the ,.rmy the policy is mnouncor1 th;t:

l1\1ith cu~ ruc-.,.r~ to th.:: policies of tho ::l.r Dcp..~rt­

ment and other sup ...riors ~md. subject to jw-is,~~iction",l

limitations, ch~rGcs~ if tried <It all, should be
tricrt by the lo....:est court thnt hC'.6 power to ,:v'ju~cc

an appropriate and ~equ~to punishment.

IlInvQstigrl.tinc officers, cornm:mding officurs, 1nd
nppointinG ~uthoritics ~ro enjoined by ~rffi3r directives
to benr this policy in ;::ind ~nd ....re further rornindcc.
that ch~recs should not bo referr~d to tri~l by ccner~l

court-~~rti~l unless thvy enn be cisposcd of in no
other M.."'Ilnor consist.mt ".1.th milit~ry rlisci!,line.

IIIt is roeor.lr..ended thC'.t the :Idvisory Council .:;ive
consiCeration to the fo1101 'inc:

11 (1.) .\ substanti ...l increase in th... :hmt..::ncin~ po"::ar
of tho s~~~ry court-r4"'rti~1 so t~t only the
nost s~rious ch~rGcs ne~c be referred to trial
by Gcn.'rC'.l cow-t-n".rtinl."

The Vund... rbilt Rc?Ort l'\,;corn:nenrls the.: abolition of .:.11
i\~.n"htor:r min.iJ'Jum sent..::nc~s. This l'ould m:l!{~ '1.11 off.:.ns;,;;s
tri~lo by spcci~ courts-~~rti~l under r~~scnt eritcrio..
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'!ho N:'vy J:.G rcconl:l.cnds:

1. rrpunishm..nts:

":t. BC~;

lib. Reduction to tM n.:xt inf..;rior ratin£;.

"C. Confinco::;nt not ..:;xcoo(lillL 6 months;

"~. Solit:.ry confin;,;:rr.cnt on brc1.d -md ".:l.tcr or
dininishc'! rations, "lith :. full r:.tion every
thirc: day, notaxcccdin{; 30 d:;l.~'s.

lie. D::!~l'ivation of liberty, not cxcce'line 3 oonths.

"f. Loss of pay, not ..:xcc-.:clinC 6 luanths' p<-'!.y (l,llich
punistLront n..'y be i.'lposec:l inc,>.lpcnd.;ntly or in
nrir.ition to :'l1~1 ::mnis~nt oth..::r th"n BCD).

"G. Confincm.::nt not cxcvc.1ine 3 months, ,'m~ loss of
pay not oxcccrting 3 nonths' ~~y, 8:'Y b~ impos~~

in nec,iton to t'. BCD.

~. II;.bolish solitary confin!,lr.tCnt :'0:'. extra polico "uty.

3. ":, SCI- confinement sentcnce--cvcn \/horo it oxt.ends to
the rcco:rr.lendcd li\.·lXimum of 6 months-s1nll not carry
'\'lith it the tlacccssorics.lI

4. "Rct"in prescnt ?racticc th~t no {,oad conduct credit
is r ivan in SCl~ confL'lco..mt cases."
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Subj:~ct: Jurisdiction· of Sunrlary (.\rr....V) Courts-::::l.rtial Clod Deck
Courts. A,", 14.

I. l\rr~' Provisions

1. .'.rticlcs of .'<11'

II:.RT. 1.4. SUI""z.ary Co'J.rts -: hrtic.l. --5urr- "!.ry CQurts-r.artial'
sh:'!.ll r..:.ve ;>o···cr to tr~' any person subject to r.Ulit1.ry 1m!,
cxc"pt .:m officer, <l n.cf.lb,~r of the ;.:~,;r i:ursc Corps, i!.

l'tl.rrnnt orficer, on :...+r;y fi~ld clerk, ~ fi~ld clerk Q,J.artcr­
n"l.stcr Corps, c. cadet, or <\ soldier holding the privileges
of 11 certificate of clieibility to pror-Otion, for any crilXl
or offense not c~pital nade pQ~ish~blu by th~sc articles:
Provided, Tl'..at"nonconnissioo... d officl~rs sh-Ql r.ot, if they
obj.;ct thereto, be broue:;ht to trinl before a SUI:r.'.ary court­
r~rtial l~thout tho authority of the officer co~pctcnt to
bring to trinl before ~ gcn~r~~ court-narti.~. -Provided
further, Tn.._t the Prcsidl,lnt nay, b~' r.::gul:l.tions, cxc.:'!pt
fran the jurisdiction of suonar~ courts-~~rti~l ~~y cl~ss

or class~s of persons subject. to r.ri.lit<::ry 1:"''1'1. 11

"Surn"'.ry courts-!li:.rtiu shall not hnvc ;"10\"01' to adjudge
confinar\-.'nt in excess of one r..onth, N.striction to lliri.ts
for nore thJ.n three nonths, or forfeiture or r}etcntion of
More than t,-:o-thirds of one nonth I s ~ay. 11

2. 'nnual for Courts~'~rtinl

Pnr. 16. : 1It1n1er the authority of i\.H. 14, persons
of nctunl, rcl~tivc,-or nssinil~tcd rank above th~t of
private, first class, in the Arny arc h.::reby exc0ptcd

I fro~ the jurisdiction of surv_~r~ courts-~~rti:l, ~rovidcn

tn"'.t nonconJission0d officers of 1ctu:l.l, r~~~tivc, or
nssir.ilatcci. rc:mk beloH thr\t of techniC'll s~rg.:'!;\nt in the
Arr:ry Il'ly be tried by slln'1.'lry court-n.."\rt.i:1.1, either if they
do not object, or if such tri,l is ~utho~iz0d by the officer
COfl,ctent to brLig then to tri"'.l b~forc n g~ncrnl court­
rort.i"'!.l.1I

3. Public L.:I.\'1 759-80th Coner,;ss, Ch...ptcr 625-21 S~ssion

"SEC. 211. ;,rticle 14 is .:u_~,m 1.::c to r ?G. 'lS folious:

":.RT. ll. str.--:.RY COIJ!':TS-· ..~RTI:,L.--Surr ...:ry courts­
n'"!.rti.::.l sh'.ll h'W~ pow;;;r to tr:r ".I1y p.:rson subjoct· to
nilitary l~w, ~XCQpt ~n officer, ~ 'r.lrr~t officer, or
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a e~dct, for any crtoc or offense not c~~it~l ~dc

?unish~ble by these nrticlcs: Providcc, Th~t nonCODn­
issioncd ?fficcrs sh~ not, if they object th~roto,

be brought to tri<l1 beroN ~. sUi.nary court-r........rtial
vdthout the ~uthority of the officer cor~tcnt to
bring thc~ to trial before a 5~ci~ C?utt-,~rti~l:

Pravic"cc furt~r. Th..t the PrcsiJcnt n'l.y, by l\lgula­
tions, ~xccpt f~n th~ jurisdiction of sunn~ry c~urts­

r.l:rtiU ~~. cb.ss or cl:::.ss...:s of ~r3'ms subj",ct to
r.J.ilib.ry ~1'i.

IISu,"'lr.'l"-TY courts-no.-'1rtial stnll not h~v~ pc'tl~r to .1.1 :judce
confincr.cnt in cxc(:ss of one nonth, r...:striction to
linits for ::lON th1.1l three ::onths, "T forf..:iturc or
dct.....ntio:l of DOTC th:m t7fo-thirds I)f one nonth I5 p.1.y."

II. ~hvy Provisions

Articl..:s for th.:: Gov.:rru:tCnt Qf the United St.,tC5 lhvy

11.~RT. 64. b) Officers 1.uthoriz~d to order.-.\ll
officers of the llavy ane: u.:!.rinc Corps vrho aN
~uthorizcd to orrtJr cith~r gcn~r~ or 6unr.~ry courts
n~rti31 r~y o~ctcr dJck courts upon enlisted c.~n unJer
their coor.~~d, for ninor offenses not tri.:!.b1e by
sl..ll':lr.loiry court J:I.1.rtiul. (Aug. 29, 1916, c. 417, 39
St,t. 586).

neb) Constitution and pow~rs.-Dcck courts sholl con­
sist of one comnissioned·officer only, wP~, ~hile

serving in such c".pacity, sh:\l1 have 'ower to ,...cr'.inist.:lr
oaths, to hc,r ~d d~taroine cnso~, ~nd to llJpOse'
eithJr .'1. po.rt or the \':hole, e.s n"\y b~ .:"'.pr>ro!,ri.1.tc, of any
one of the punishr~nts prescribed by :\rticle 30 of "the
Articles for the Govcr~'cnt of the N1VY: Provided, Th3t
in no case sh~l such courts adjude~ 0.isch1.rge fran the
service or ~djudge confincnwnt or forfeiture ?f p~ for a
1onger"p0rioe tnan t0anty '~ys (F~b. 16, 1909, c. 131,
sec. 2, 35 St~t. 621.)

rr(g) Objection to tri~ by r!ock court.--U~ J:Crson \me
obj<octs thereto amll bJ brought to triol b\.lfore a
deck coart. ,}her", such obj~ctiQn is n -rl\.l by the person
accused, tri~l sh~ be 1r(~rcct by surr.~rY or"by £~ncr...1
court r....rti"'.I,·.:lS '.l.:!.y be 1.pprOpri....t'" (F...:b. 16, 1909,
c. 131, sec. 7, 35 St1.t. 621)."
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2. Jhv~ C014-ts end BO.:lrds

S:X:. 692, n.l~.--Thc juris'l iction of ::l. deck court is
cxpr.,,}ssly lu.:itcd to llnin,r offenses."

3. Propos.,,}d tJavy Bill

"SSG. 47.

lI ..HT. 15. ;.J..l of':'iccrs \lho uN cnpow... rcc. to convene
su.'1I:'L....ry courts ::I.--:rti:'!.l r.......y CQnv..::nc decle courts r .....rtiuJ.
for the tri.:ll ':If cnlist~d persons Ngul....rly or WnJY.lrGrily
um~~r th..;ir co::-::t.."'.IJ.c: or ch:'r&c for Dinar off"nscs tri'lblc
b:,r sU!r~1.ry c:J'J.rts :-:'lrtizli. II

I!,~RT. 16. (b) A deck court sh:l1l h:;l.V0 pO~·lI.:r to
iI.:;:>osc ..::;.ithcr 'l p ....rt or the uh.:>10 of .:lny one of the
following punishocnts:

ttFirst.
r.,1.tingj

Reduction to the n.... xt inferior rcnk or

ItSccond.
with full
exceeding

Solittlry confinc~nt on brc.:lc :md ":ltcr
r~tion every thir(. d~y for ~ p~riod not
twenty mys, to run consecutively;

I1Third;
limits,

Confinc~nt, or restriction v~thin st....tcd
for a period. not cxcccl!ing one nonthi

llFourth. Dcpriv'\.tion of liberty on shore for L!.

period not cxccejing one nonth.

"Fifth. Loss of !Xly not to cxcce~: "r"c Month's p:J.y.

II (c) Loss of p<ly not to <3xce:;~a! 1nc nonth I s p."'-y roy
be inposcd in ~dl~ition to c.ny one '''If the punishr.\onts
cn\J.l:Wr~t~d under Seconfl, Third, rtn.: Fourth of section (b)
of this ~rticlc.

U(f) No pc:~son who objo:=cts thorcto sh:~.ll be brought
to trii.l before a dock court r.L....rti,1.1. hl'::N! such nbjection
is n.~r.c by tho ~rson 'lccllsc1, tri'\1 sh.:lll be ordered by
sunr.l.:.ry or gon-.;r:l.l court f.l"1.rtial, "-S f.\"1.y be .1.pproprb.te. n
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III. Differences

1. 45 tv Persons

Under the a.-:Lcndcd Articles of Har, mt~r enlisted
person belOH the r:mk of tcchnicnl scrgc~t (corres­
ponding N~vy r~nk, Petty Officer 1st cless) r.k~Y be
trice! by sUl'l!".lIlr~r court~rti:ll, \rhilc N"-vy cock
courts n~y try any enlistect person.

HQv~vcr,'nny N~v.l person n,y object to tri~l

by cock court, Fhile only :.rr:o.y pcrsontlcl ...b0VC the
r~k of priv.tc first"clnss r.~y object to trial by
sur.1I1<-"\ry court-c...'"!.rtia.l •

A.W. 14

•
2.

3.

.J.s to Offcns~s

l\ny "1I7"'..,':.· surr'_1.ry cC)urt cA.n tr'J <lIly orfenso triwlo
by <l spcci:u court; while Unvy deck courts i!rc lir>it.:ld
to lhinor offenses. II

,1s to Punishn..:;nt

~s t~ pormissible punishr.~nts, sec ~ppcnjix t?
C.S., .\.-./. 12.

IV. RCCOrll'lCndntions

•

1. As to Persons

Ti'J.o IfcGuirc Report rccof.ncndcc. abolition of deck
courts, :Lll other U~vy Rcp~rts favored r~tcntiryn.

The first Bcllantine ~port rcc0nncnded th~t

the right to object sh 1uld be eli.ni.ru:lt.:lG as it w:lS
r.J.Nly used .1.nd of no substnnti~l v:l.luc to the ....ccuscd.

Th~ second B~tL'1e Report coes not cOr.r.l,,;nt on
~~ck courts ~thcr th~ f~v~ring their retention.

'!he Ii:e"ffc Report G?CS not d,::,,;.l ,lith .....cck courts.

The V::md.::.rbilt Report rccor.J:l...:nrl.;;:d further study of
increasing the .... ignity, palter, ~ :".uth:>rity of sunn.."U'y
c:Jurts •

,

2. .\S to Offenses

No other conncnt than as not~~ above.
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·\.'1. 14

abolishHcGuirv

The first 8:l11"U1tinc Rop·.,rt rccoJ:'lf.lcndcd:

" .•uth"lrizcc pU!1ishr.1...:nts. Tho !l0H~rs of deck c"'lurts
to c.~~ju··.gc punish.':lOnt -:trasat out ~bovc in tho ~~cscriptivc
~ccount of tho c:isciplin:1ry s;;rst\Jn. The :)o';lcrs of deck
courts ,".N circW:lscribc\.~by linit.'\ti:ms pruv..;nting the
UDst offuctivc usc :)f (~0ck cnurts. In the swrn.~ry court
mrti.1.1, no prnpc!' nistinctiQn is r.1....t1c b\"ltnocn f.t.:lrc c6n­
fincncnt 'lnd solit.:Lry confin.Jncnt on bN.1.~. "'Jlc: \ntwr.
:.lth'1ugh solit:"'.ry confincI.1cnt on br-.;n':! and m,t..:r is not
gcn..;r.:J.lly l')O~{!Jd u[.)on rrith fZlV?r, a cock court oust
resort to this punish....'1Ont to exercise its r:.:lXi..r.lun pO'w...:rs
since the smc tir.c linit",tion is npplicablc both to
solit.:l.ry confincn...:nt 0:1 bre::d ,"',11; ·.'Dt~r :md to ordinary
confincf.".cnt. It \".ould be (~csir:.bl~ to incr-~::se the
power of the deck court to iJ::;x>se loss of Ik"1j', so th".t ,m
a~equ.:l.te punish':Cnt f)f this n:.ture, which is frequently
"1ppropri"1tc th~n confin~ncnt, could be in~-s~d.

3. :1$ t:> Punishn-.;nt s

nRac-)!1r.~nhtion: •.11 ·"'.f.1-.;nc....lcnt to ~rticlc 64 of the'
:Irticlcs for the G'5vcrnn.cnt :")f the ihvy should be souf;ht,
copo~cring dock courts to cdjudgo confincp.ent and forfeiture
of p:ty for not ~lOrc th:.n one f".onth. II

The Second Bnll:.ntinc ~e Keeffe Rc,orts ~3kc no
cOT'locnt.

The Vfuit.) Rc!,nrt rcco;:J.:1cnr~cd. confincnent inc1'e:lsad
f1'0:::l 20 to 30 (;3)"5. Solit['.r~r cor.fin-Jocnt on brcCt.l~ ,-md
inter cL:er....,"lsc(~ fron 20 t"15 '· ....':5, dcpriv"\tion of shore
lib;Jrty linit.:~l to 30 C:lYS, loss .,r p......y for 30 (1.ys.

The I:"'l.vy J:.G rccor:ncndcd:

•
rra. Reduction to too n",xt infer-i.-,r r'lting;

lib. Confin..::n;nt not ~xcc~.ling 30 dnys;

lIe. Solit:.ry confincncnt on bread mel ~ntcr or
clininish.;r' r ....tions, '.'ith 11. full r:'ltion .;vcry
third d::J.;;, not cxcce~ing 20 cays;
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"d. Deprivation of liberty, not exceeding 1 nanth;

fie. Loss of pay, not cxcccCing 1 month's pay, n~y

be inposcd indupcndcntly or ~dccd to one of the
other punishi:1cnts.

4. 11:,bolish solit.3.ry confincn.:;nt -m'" extra police eutics.lI



•
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Subj...:ct: JUl':i.s,\icaon .ht 3xclasi-·...... .~. 15

1. ~rticlcs of ,r

n,,?!,. 15. Jurisr'iction n' t Exclusiv.... -Th~ :Jro"~sl.Jns
r th:5 _ 'orticl..:s confcrr-L'1::; juri:;~licti 'in u")~n c ~urts­

n"'rli"'l sh~ll :'l-·t ~..:! ct)nstruc~ ".$ ('():Jri'Ji."1. d.lit~r·,

C'" :issions, p=,'wast c-'urts, or olh..::.r .::.ilit".ry tri.­
bu;~"ls c~ C~'Jt:Cll:·r...:nt jurisclicti~r. in 1' .• 5 ct:'l; ff.:n­
('.,n's or ~ff_:1s..;s th::t b:r st"lute f.1r by the l"t' .. .,f \::1'

b...:= t ri"'bl... c," such :alit".r:' ce... liss1 ,ns" :r"'v lst
CJU~ts, or ,;,h)T '':'-:'11::'''.1''' t:-ibun"'ls.1I

~. PlL"'lic L' \1 7.c:;9-80th CO::r;r':SE, eh ;>t.::r .)25, 2;) scssi(\n

". . 15,

3. Off....,os",s c\.. ;, mc.,:)~ 1:'l~' .~rticl(1s BO; ~·.)".linG in c"'pturoc. nr
ab"'.n r1 ')ncd prop ;rt~r, ... "1. .... J;~, ~:>ics, ".re.' spccific ....lly .':'.'.'1 ;Jl.ln­
i.s~1".rlc by ri.lit".:~:r c 'r~:issi·n r .th...l" .:ilitnry tl"ihwrl.

4, ",C,", 1928, Soction 2, ">rovi-'.",

ll:-ilit:.ry co!:nissi '1':5 "n,l ,::,'"'vost c urt:J for th,; tri~l

of oG'Jn5~S witi';':':1 th..: Nsp...;ctiv:..: :uris J..ct.;'.rJO. '!'h~so

tribun1.1s ...,1"; sur;:......!':' i'l n",tur~J out Sf) fur ~.S not
('thcr'lJi::hJ "J)"wir'.cc.l h~v usu:ll~' bo.....n :ui,:..:!d by tho
.... pplic,....blv rnl..::s 0f ."rrJcc(uru n.nr' .f uvil:~ncc ')NS­

cribcrJ f"'r c 'urts-'~rtia1' II

1. .1:) ~rovision c ....n ':,).:;: ; .... und in th..... TJNs....nt :\.G. -r. sinilr:.r to
'" '. 15.

2. Th... ill'" ','1$.... -l ,:'.vy :.rticLs Jr~vi(L in :.r1.icle; 5 (f) .....5 f"'llc~rs:

I1T:l,~ .'1"':'. visi'JOS - f ~.h s": ·.... rt::.cl. s c"lnforrin J'.trisdic­
ti'm U "=':l c".u·ts r"'.l'ti,~ sh~ll not b~ Cy.st.ru.... · ~s

r.: ",etir.~ th 2uri.s~'icti.,n 1f cztr...... r ·b::r~· .-:.ilit..... ry
tribun ....ls. II

J. ..:"'Ir....r: 'Lx D of ".C.B. '·cfin..... s ll ....xtr~ ..r,'in.... ry rilit 1":1 c U:. ts' l

.....5 inclu·'ir.,: t:--.,. nllit~r~' c"':.1.ai si--:n J t.} sU:"'~:'i:>r J;~vost

c')urt J _11' th... '1' ...,,,. ,st c-lJ't. :.p?-Jn">ix D full-- s ts out the
'r"cc(',U"~ of th Su ...:xtr.:'..or'in...... r:· C Jurts ~s sirul"r to') til...
..hr a t,p:xs )f ·.:lv:" C· 'lrts :.:.rti 1.
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Stu":!:' of 'I.

Syst:l[~.

III.

!'t is :1Ot consi'\::r.r th.... t tn",:s:l c'l.tt~rs 1.r..; c"')ntr0\,orsi ...1 0;' th,",.t
.:m:r f)-'l:,ticul-.!" i~ffic;llty \ -:..11 \.-._ cnc ~l.:.:.ltc.rcd ~~"aftL"1:.. -1. 1.41.iforL
s;:,-stC!:.
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Unif'")m C')de :->[ . :ilit-.r;r

Subj>Jct: Officers - H:ll'! Tri,:.ble. :.:'. 16.

T. ;.rr~· Pr~visi~ns

1. :.rticl... s cf ·:.r

·I .• '"':T. 16. I)ffic~rs; H")u Tri~l)le.--offic~rs sh~ll ~~

tri"';ble "'nly by ::cnoJr"l ~n:~ s:'Cci:ll c'1urts-, ~-:rti~,
'In': in no c~so sh~ll ,,_'1 offic...:r, "h~n it C"'.I1 ~..:

.:lv-.i ' oJ !, be tri~,' by ~.ffic,.rs infori~r tf'\ hi..!: i:1 r,-.nk. 1l

I' -to: "Too yT'wisi.:m Ll.S to r .....,}{ is 'ircct~ry -nly
on tho "';J~L'1tin.:.. l.uth ·l'ity. Th",; s ..ntenc.:l ')f
~ c~urt c,n not b~ c~ll~t~r-lly ~tt~ckec ~y

:.:-in. int., :m inquiry ·..·h...th.;r th... tri:l1. b..,
cffic..Jrs inferior in' r,Jl!( t" th... '\ccusor..! ".:lS

or ,ns nit ~v")ir'.-111..::.1l (S\1:"..in v. U.S. 165
U.S. 553).

n,.RT. 13••.•.•...• the PNsi~cnt r ......y, OV r ... ':ul,tbns,
~xc.:;:,t fr'r~ the juris,'icti ,n of s;-..:ci~1 c ··urts-!"'.'lrti~l

''my' cl.....ss or cl....sscs or rx:rsons S~)j>Jct to . J.1it"';ry
l:lH.lI

P~r. 14.•..••. nUn~cr th~ ~uth'1rity

officers .•...• are horcby 6xcc~tcf

of s;')cci".1 ct')urts-r:'~".rtio.l. It •••••••

f :•. '!. 13 C''')JTussi')n.;.;d
fr'1!l thoJ jurisf'.iction

•

3. Pw,lic L~w 759--00th Cvnr,rcss, Ch-rt~r 625-2~ S...:ssi0n

':,rt. 16. P;;RSQtlS in tho ·:ILIT".RY S;;nVICE--HO"
TRI BLT":,--Qrficcrs sh·1.11 be tri~b10 f'1nly by ';cnor,'ll
.:m.~ s;"'Cci -.1 C""lurts-J:1L1.rti:>..l "..r.:: in n' c::tso sh:L11 a.
~~rso~ i~ the r.ilit,ry s..:rvicc, 'ncn it c-n b~ ~v'1i~oJo~

be.. tri.Jr~ b~r pors'ns inferior t"> hi.., in r~... l!'" en­
listed )~r50n nay sit ~s ~ ncribcr ~f ~ c'urt-r.~rti~l

f"'r th..:: tri,;.l 'Jf ,n"thor ~n1istoJ,.J • Jrs')n no is :1.ssi[7lc(~

to th~ s.:..~ C'1nnny :>r c"'rr.:lstJ)n,~~n~ nilit:"..ry unit. 1I

S'A:. 210. IQ;x:"..ls C1":.U3C -:f " .. 13 ".ll .'"in' Pr 'si~-.:ilt
to ~xc~~t fr'u jurisricti~n cf s~ci~ c~urts-rk".rti:l1.
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II. ~ Pr?visi~ns

1. ,rticl~s for the G")vc~nt of th,,) United St~t~s Ihvy

II .!?T. 39 •..•.. But in no c~sc, ','heN it enn be 'lV')i~cd

\.'ith'Jut injury to th~ sorvic~, sh.:.ll i.L~rc thml on...:-h'\lf,
exclusive of the ~csic~nt, C~ junior t~ th~ 1ffic~r

t" b.;: tri,:::~·." .... 11 (This ~rtic1c ~1't~ins ,,01y t1 -:(,.n~r"l.1

c~urts ~ ,fficcr5 ~r~ ~nly tri~blo ~y ~~n~1':l c'urts-
n."'. ti:1l) .

.•fiT. 64 h) ".IY' 26 :'lMvir'.>J th~t only ....nlist,J~ !"1.:)n be
trio(l b:' su.'J["'~".ry :>.n" (l.:)ck c')urts.

"SSG. 346....• ,,5 :'. f:J.ttcr f, lic;! in such c:"!.so
(tri"'.1 ··f .,fficer) 0.11 sh lul,l ',-, s,,;ni")r. Th::: c:mv.:::ninG
"';utbrity is justifi-..c: in "'.~:)..... rtin,. fr?I:l this rule
on1:r ul,·":..;r tho_ I ~ost unusu"'.l circur.;.st",nc ... s . 11

l~ ch."lO'-:.J.

III. Differences

1. T1'i':\1 ':Jy s[>0ci:11 or sw:u,nry (l:"'.vy) cnurts-. :'lrtinl.

Un'~cr :~r...:scnt .i)rnctic.;: 0ffic")1"3 in both services
.:'oN tri,b1c')n1y by c~ncr,.....1 c,urts-a"rti·\l.

Un~cr the .Jlcn,l :.:1 .\rtic1os f f1.1', .1.rC\" I'"'fficc.:1's .
J.rc t1'i'.lb1-:: b~' both :;ono1':",.1 'In'' spoci"',1 courts-r....1'ti1.1,
1:hi1-.; un~c1' the :rrJ~"'Iscd u...."y oi11 .,ffic,,;1's ·;'1"1 still
'Jnly t1'i .....b1c by ::;ono1'''1 c'"'lurts-n1.rti,'l1.

2. TTio.1 by inferiors in 1'::4'1k.

Un"~..;r the :.I'icndcd :l. 1., ;"!(,;rs~ns 1,~St co ti'i.;:·l by
sU;J.;:ri )1'3 i:t r-..nk, ~ ...v~·i1 "l1?1£, "'hi!..: tho .~. G. r .
.or wi'.!c th".t nt) n~rc th:"n h .....lf, ~xcIQsiv0 ....f th....,
)r.... si~l.'-nt, sh....ll he interior in r~:I", ~ is C"..'1 be
"'.V0i<'!O:='. '. 'ith....ut in iur.... t.) th"1 s~rvic~. Th~ U. S.
SU;JN'.o C 'urt hole b t~ .:T'rJ:f :'Jrovision t~ ~ ,0 only
<lir....ct·;ry ....n'"' ;n"Csw.J.:lblj" the 'N~vy '"1rovisi.-m -mul(l be
int~r~rct~r. in ~ 1ik~ r.~n~r.
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The .'ucn-:l.er!. :.rticles -,f - ·;-.r '\150 :,rr')vi~~ th'\t no
~nlistQ-~ :'0rs·m shill sit ",5 :l n.nber .;f a c')urt
mrtial for the tri'"'.l of :m.,thC.;r enlistee. f>..::rson \;ho
is '1 f.1cnbcr ·')f tm CX"', ;.1...,,:' ....r sir..i1-:r unit.

Tho !"'r·'J;-''''.scc r!-:vy ~ill :,,)(,:5 n:>t :>rovi:o f~r cnlist:;:d
~n ~5 ncnbcrs ')f c'urts-;l~rti~l•

.•5 t'J ..:nlist::,~ n=:n n c-,urts seo C.S•.•:-. 4.

~s t, ·c6nfirien~nt ~n~ ~unishrlent ,ri~~ t'J scnt~nce,

sec C.S....-'. 69 ..

1. TrL"li ~f "fficers by s~ci~~ c"lurts-n'1rti.:l.l

Both 9. .11"ntine R..: ~"rts n"!(O n')· c' _·!.1r.!. ..,mt.
·:cGuir..:: R...:_ ?rt 1~".k~S n"l c::iV1i:mt.
The I:ocffc Re.' rt r.~~':s n 1 c"nncnt.
thv:' J:\G - no cr r:'J',,;,;nt.
Tho Vnndcrbilt Rc:,')rt Nc"rlnCnr!<.:(~:

"Tho trial of "fficers hy s;x.:ci1.1 c"urts sh',ulr-l. be
1.uth"lrizcd in r'lrdcr to brir1,.C;c th..: c:\;> bob' .en ~u!tisfuJLnt

unc!er ;.rticle 104 ;md ~~unishnent 'Lly :1 Goner ...l c"urt.
Tho ..:~d.sLncc ')f th~t 0\;1 \';::'5 Liv"n by ....."'I.ny \".'i.tnl.;sses
"5 the r~nS0n \:hy offic~r5 ~i~ not r~cciv~ nore :-uni5h­
n..;,nt. The "'n1.y court ~lUnishncnt o.v.1.il,,-b1.u \.'''5 th:lt in­
:>ose~ by ceneral c'"lurt after trial ~n~, in ~'1ny instances,
such " trio.l \'.'0.5 c )nsi(~crcd ton I"!r1.stic. 'le sec no .'\cte­
nu"t.:: rens"n \,tlj" ,,-n '1ffic..Jr shcul'_~ not be tried by
sp~ci'll c'urt. Sone l,i.tness.::s took tho position thc.t an
officer sh~ul~ not be trien unless c~nvictinn t~S to be
fo1l0\."C(~ by r~is!"'.issnl fT'"ln the s-.Jrvic..:, sinc, .1. c,,,nvicted
offic..:r is no :::"::lr'. t" th...: 5 rvic.. R'..;c"lr<~s ·,f ,:...:n.:ra1
c :urt-T'.rti .....1 ffic·..;r tri.:>.ls ::'.0. 1 c"lnvicti "n ''oj n'."t b~:lr

out th."_t c~ncl1Jsi~n. In the ;:ur?S:ln ThC,tcr thON were
1.737 offic..:rs tric~, 1396 .~r.,J c~nvict0ct. Of those c~n­

victed 74 :x;r cent w.,;r-.; n"t ,Iismss'::!' fr Xl th... service
but were r..;t~incd in th~ s..:rvicc ".nr~, i)rcSu."1.~.bly, c"lntinucc.
t, runr~...:r v'11u..'\ble !.tilit:lry service. II

The P."use ~rncd Services CO:h:itt.::( Rc~0rt (H.R. Rep.
1034) st~t"1:

,,;. CN'\ter equ:1lity in th~·tr... :ltn:mt ')f ,fficers ".nct
enlisted ~0n sh ul ' be ~r')viGcd.
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Thi..l co:nittce aGrees th".t .... [;rc"otcr cou:l1ity nust
be tt~incd -..nc tk~s ~cc0r~incly ~~n~cd sccti~n 10,
~~CC 7, n~L~c ~ffic~rs subject to tri,l ~y s~~ci~l

C"1urts r.nrti '!.l. Hcr.:::t'1for.:l, th.:l Pr::.:siccnt h;').s h~,":

,uth "rity to cx....r.l)t such cl".ss~s ~ h..:: G..:':' dcsi:.;n:.t.::l
fr)n tr~~l ~y s~~ci~l '!.n~ sur.r,~rJ C1urts D:.rti:.l ~~
un':er th:-.t ,nth' rit,}" ~, ....s .s...;n~t(.:r." ..,ffic..... rs fr-:,n :'ri.":.l
by tl~sc t;."o c"urts. :,5", r...:sult, ,fficl,l ....s lnvc bc~n

tri~~lc b~ ~cncr~l c~urts ~:.rti"l ~nly. This r~sult0G

in tl. reluct~"nc...: ....n th0 ~~rt ,f sU;'l... ri'1r c')r"n'n~.::rs

to subj~ct 'ffic~rs t, tri~l ~~ ',ssiblc ~is~ss~

f,r C0!1:,".rctiv0ly linor ~ffcnscs. :.5~; result, ..,[ficers
'."",ulc. ~Sc.:l.pc :'ilmish."J.cnt r ....r the Sr'J":O ·,ffcns.js for
'",hich anlist0G n ....n H.;rc tried .1n~ c"mvict.,;d. ll

2. Tri-:-l by inferiors in r1.nk.

There is no c'1!:"l.""-\iJnt '"'n tri".1 '"ly inft.::riors in r-..nk
in the 80.11~"ntine J }·cGuirc, Keeffe J "r V"'n(~~rbilt

R.o,:xlrts.

T!1c i'hvy J.".G r,,;cn:U:l..::n~s·thC\t if ,-,nUstc" r:..... n
l!.re nll::n','Cc t") sit on C;)urts, they sh 'ulc1 "'..15) be
sU:Klri-'T in r:>nk t<'"l th..:l cccus.:::d.

F>L-l
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Unifcrm Code of Military Justice

Su~ject: Duties of the Trial Judge Advocate
and Defense Counsel. A.~. 17, 116.

I. Army Provisions

1. Articles of ·,iar

IIART. 17. Trial Judge Advocate to Prosecute; Counsel to Defend.-­
The trial judge advocate of a general or special court-martial shall
prosecute in the name of the United States, and shall, under the
direction of the court, prepare the record of its proceedings. The
accused shall have the right to be represented in his defense before
the court by counsel of his own selpction, civil counsel if he so
provides. or military if such counsel be reasonably available.
otherwise by the defense counsel duly appointed for the court
pursuant to Article 11. Should the accused have counsel of his
own selection, the defense counsel and assistant defense counsel,
if any, of the court, shall, if the accused so desires, act as his
associate counsel."

"kRT. 116. Powers of Assistant Trial Judge I\dvocate and of Assistant
Defense Counsel.-- An assistant trial judge advocate of a general
court-martial shall be competent to perform any duty devolved by
law, regulation. or the custom of the service upon the trial judge
advocate of the court. An assistant defense counsel shall be
competent likewise to per{'orm any duty devolved by law, regulation,
or the custom of the service upon counsel for the accused. n

2. Manual for Courts-Martial

USEC. 41. Courts-Martial -- Personnel -- Trial Judge Advocate .....•
lib. Duties in general .•...•...•

l~ihen charges are referred to him for trial, it is his duty
to bring them promptly to trial before the court indicated in the
reference for trial ....••.••.

lIUnless otherNise directed by the appointing authority, he
will submit a weekly report to the latter through the president of
the court••...•.... This report will include a stat~ment of the
reasons for the delay in finally disposing of cases that have
be(;o on hand for oVer t\'IO weeks.

"Itnr.lediately upon any finnl adjournment of a court in 8 case,
and irrespective of whether any announc~rnc~t in open court ,vas
made concerning the result. the trilll judge arivocat~ will notify
the proper comnanding officer in writing of the result, including
any findings renched and any sentenc~ imposed by the court.

t1Subject to the provisions of this manual, he should be left
free by the court to introduce hie evidence in such order as he
eBes fit. In general, he may bring cases to trial in such order as he



A.~:. 17, U6.

P. 2

deems expedient. He will be given ample opportunity properly to
prepare the prosecution of each case. nith n view to suving time,
labor, and expense, he should join in appropriate stipulations as
to unimportant or uncontested matters.

"c. Duties prior to trial.--

IIHe will report to the appointing authority any substantial
irregularity in the ardor appointing tho court or in the charges
or accompanying papers. Ordinarily he will correct and initial
slight errors or obvious mistakes in the chnrg6s. but will not
without authority make any substantiul change thorein. He will
tak& proper action to the end that tho data ns to s~rvice. etc.,
and any evidence of previous convictions may be cooplete and free
troo errors of substance or for~.

"Unless othenlise directed by the prGsidc::nt or unless
obviously unnecessary, he will send a timely notice to the members
of the court and to all others concerned, including the officer,
if any, whose duty it is to see that the accused attends, of the
date, hour, and exact place of any neeting of the court ..•...••..

1tAs to e~ch offense charged. the burden is on the prosecution
to prove beyond a reasonable doubt by relevant ovidencb that the
offe~H'(' ·.'Ia ... corrmitted, that the accused committed it, thu.t he h:..c
the rl::lquisito criminal intent at the time, nnd that tht. accus""d is
within the jurisdiction of the court, except to the extent th~t

such burden is relieved by a plea of guilty. Whutever the defense
may be, this burden never changes •.........

lilt, while prepa.ring a case for trial, he discovers !l matter,
which in his opinion makes it inadvisable to bring the cuse to
trial, he will at once bring such mutter to the attention of the
appointing uuthority, providod it is re«sonably apparent that suah
mnttur uus not known to the appointing uuthority when the charges
Wbre referred for trial. Such action would be up?ropriute where,
for oxample, tho tri~l judge advocate discovers evidence that the
accused was or is insane, or finds that the only ~itness to un
essential fact has disappeared or repudintbs the substance of the
testimony expected from him.

lid. Duties during trial. -_ He executes all orders of the court.
Under thb direction of the court he keeps or superintends the
keeping of the required record of the proceedings. Hb signs the
record of e~ch d~y's proceedings.

'~ihilc his prirn~ry duty is to prOSEcute, Qny cct (such us the
conscious suppression of evidence f~voru.ble to the dcf~ns~) incon­
sistent with u g03Duine desire to h~ve the ;lh9lt:: truth reveuled is
prohibited.
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t~.nilc the court is in open session. h~ should respectfully
call its attention to any ~pparent illegalities or irregularitiEs in
its action or in the proceedings.

"HEI will take C<.lre th... t ::.oy p'lpcrs in his possession which
relute to u case referred to him for tri~l and which Dre not in
cvid~nca. are not exposed to any risk of inadvertent examination
by membGrs of the court.

"n.sid.... Iror.! opinions expressed in the proper discho.rge of his
duty to pros~cute (e. g., in ~n nrgureeot on the admissibility of
eVid~ncu), he should no~ bive the court his opinion upon any point
of l_w arising durinG the trial ~xcept uhen it is asked for by the
court in open court. "',Then he bddressbs the court he ",lill rise.
The court may require him to reduce his ~rg~ents to writing.

"0. Relations to the ~ccused and his counsel.--Except to the
extent thct this ~u~l ~~y otherwise r~quire. it is not his duty
to assist or advise the defense.

"lrnmedill.tely on receipt of ch'.lrges rcfernld to him for tri",l
he will serve c copy of thb ch~rg~ sheet ~s receivdd und corrbcted
by him on the accused ¥nd will inform the defense counsLl of the
court that such copy has b~en so served. Except ~s o~tcrwis€

directed by thd ~ppointing authority, he will permit the defense to
exemine from time to time any papers accompanyilg the charges,
including pnpdrs s~nt with charges on a rehearing. He will also
permit the dofense to examine from time to time the orders appointing
the court ~nd nIl modifying orders.

"0r dinarily his dealings with the defense will be through
nny counsel the accused may have. Thus if he desires to know how
tho accused intends to plo~d he will ask the defense counselor
othor counsel, if any. of the occusod. He should not attempt to
induce a pIon of guilty.

"The def6nS{; will be .'lllowed to rea.d the record as it is
written up. except una~~ounced findings ~nd s€nt€nc~; and the
tri~l judg~ advocate of ~ gencr~l court-martinI will furnish
~v~ry p~rson tried by the court who desir~s one n copy of the
r~cord of tri~l, less unannounced findings and s~ntencc und exhibits
not copit:.:d. II

"SEC. 42. Courts-M:lrticl __ Personnel -- Assistant Trial Judge
i\.dvoc;,1to.--

"s.. Duties in gener:;.!. .••.•..•• He will perform such duties !is
the trial judg~ advocate may designate.

"b. Term' trial judge advocate I includee o,ssistunt. --'-iherevt:T
in this rr~u~l the trial judg~ advocnte of ~ genbr~l court-martiul
is mentioned the term will be understood to include assistant
trial judgo advocates, if any. unless th6 context shows clearly
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that u different sEnse is intended."

"3i.C. 43. Courts·l.turtinl -- P<.>rsonnel -- Dcf£.nse CouDsel.-- .

'~. Duties-~.nen th~ defense is not in charge of n counsel of the
accused's o~n selection, the dutios, etc., of the defense coUDsel
are those of 0. rnilit=.ry counSt;;l of the accused's O'\'n selection.
(Soe 45.) ihen the defense is in churgo of a counsel of the accused's
o',m selection. civil or rnilitJ.ry, thll duties of tht:; defense counsel
~s ~s6ociata counsel ~re such ~5 thc selected counsel oey designate.

"Immedi-ltdy upon ch~rgli:ls b~ing rofernd for trifJ.I to the court he
will inform tho nccusod of thut fact ~nd of his rights uS to counsel,
nnd vdll rend6r the accused uny desired ~ssist~nce in sccuring and
in consulting counsel of his ovm seloction. Unl~ss tho accused
otherwise dosires the defense counsel will undert~ke the defense
without waiting for the ~ppointm~nt or the retaining of any individual
counsel.

"c . Term 'counscl for the &ccused. l_-~.nenever the phruse 'oounsel
for the accused, \1 or 9.ny similar phr' se, is used in this manu~l it
is to be u.~derstood, u.~less the context indicates otherwise, es
L~cluding the defens~ counsel of the court !l.nd any individu;...l counsel. II

"SEC. 44. Courts-Martial -- Perso:mel -- Assist~nt Defense Counsel.--

"0.. Duties.-- .........• Unless in cha.rge of the defens€l, he will
perform such duties in connection with the tri~l ns the counsel in
charge of thd defense m~y designate.

l'b. Term' defense counsel' includes assist:l.nt. --:.hEnevur in this
rn&nual the def~nse counsal of Q gener~l court-m1\rtiul is mentioned,
the terz:'I. will bo understood to include en £.ssistant defense counsel,
if any, unless the context shoV1s clearly thut 11 different sense is
intended."

lISEC. 45.
Accused.--

Court5-Mr...rti::.l Personnel -- Individ~l Counsel for the

lib. Duties in general; freedom in conducting defense.--M officer,
or other rnilit~ry person, acting ~s individual counsel for the accused
befbre:l gener:ll or special court-:nartinl, will perform such duties
as usually devolve upon the counsel for a defendant before civil
courts in u. crimioJ.l case. He "ill guurd the interests of the accused
by all honor~ble ~nd legiti~~te r.ebns kno'7D to the law. It is his
duty to undertake the defenSb re&ardless of his personal opinion as
to the guilt of the accused; to disclose to the accused any interest
he nay have in or in connection with the case which ~~ght influ~nce

the accused in the selection of couos61; to represent the accused
with undivided fidelity, and not to divulge his secrets or confid£nce.
It is improper for him to assert in argument his persona.l belief in
the accused's innocence or to tolerate any manner of fraud or
chicance.
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l~.i th a view to saving time, lo.bor, und expense, he should
JOln in ~ppropriate stipulations fiS to unimportant or uncontested
M!ltters.

"Before the tri!l1 he will expbin to the accused the meani::1g
and effect of 0. plea. of guilty und his riGht to introduce evidence
after such ple~; his right to testify ur to rem~in silent; his
right to make 0. stuteQent; his right to introduce in extenu~tionj

nnd. in ~n appropria.te c~sa, his right to plead the statute of
limitations. These explanations TIill be made regardless of the
intentions of the ~ccused as to testifying, making a statement,
or as to ho~ he nil1 plead.

"His preparation for trial should include 0. consideration of
the essential elemonts of each offens~ charged and of the pertinent
rules of evidence, to thE end that such evidence as he proposes to
introduce in defense may be confined to relevant eVidencu, nnd that
he may be ready to make appropriate objection to any irrelevant
evidence that might be offered by the prosecution. In determining
the order in which he proposes to introduce evidence for the defense.
he should observe the general principle stated in the third sub­
paragraph of 4lc.

"
"He will exumine the record of thE: proceedings of the court

boforo it is ~uthcnticated.

"The court wi 11 avoid any unwarranted inttorfercnce in his
conduct of the defonse, but m.IY requiro him to reduce his o.rgurnents
to writing. ..hen he addreSS6S the court hE will risco

lli\lllple opportuni ty will be given him and thE accused properly
to prupar~ the defense, including opportunities to interview each
oth~r and any other person.

''',here the tri..ll proceeds after thE sccuscd h:ls escaped, the
individual counso1 continues to represent him."

3. Public Law 759--8oth Congress. 2D Session

r:..RT. 17, A..;., is not changed by f'.L. 759.

IISEC. 241. Article 116 is amended to read as follows:

'hRT. 116. Powers of Assistant Trial Judge Advocate and of
Assistant Defense Couns~l.-- An assistant tri~l judg~ advoccte of
a general or special court-marti~l shall be competent to purform
any duty devolved by law, regulation, or the custom of the service
upon the trial judg6 advocate of the court. ~n 6ssistunt defense
counsel shall b~ competent likewise to p~rform any duty devolved
by law, regul~tion. or thE custom of th& service upon counsel tor
the accused. Itt
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II. Navy Provisions

1. Articles for the Government of the Navy

There is no provision in h. G. N. which corresponds to ~rt.

17 of the ",rticles of 'far.

rt. 27, A. G. N. provides that a summary court cartial shall
consist of three officers. as members. and of a recorder. (The
duties of the recorder are essentially those of the Army's trial
judge advocate). The co~der of a ship may order any officer
under his co~~nd to act as recorder. Art. 28. A. G. N., deals
with the oath to be taken by the recorder; the oath taken does not
indicate that the recorder acts as prosecuting counsel.

Art. 40, rt. G. N., provides for the administering of an oath
by the president of a general court martial to the judge advocate
or person officiating &s such. The oath administered does not
indicate that the judge advocate acts as prosecuting counsel.

Art. 64 (c) provides that any person in the Navy under the
command of the officer appointin~ a deck court may be detailed to
act as recorder. (The duties of the recorder of a deck coQrt are
only to keep a record of proceedings; he does not act as counsel.
cr. H.C.B., Sec. 698, Fn.(9) )

2. Naval Courts and Boards

"SEC. 351. Duties of judge advocate before tria1.-- .
The judge advocate should confer with the accused as soon as prac­
ticable after the latter has received n copy of the chargos and
spocifications. He should scrupulously avoid even the slightest
sugg~Gtion to the accused that he plbQd guilty to abything charged
against him. He should inform the accused that he is entitled to
couns~l; that he may hav€ a reasonabl~ time in which to prepttre his
dofense; and of his ribhts in regard to having witnessus summoned
for th~ defcnS0. The judge advocate should inform the accused as
to the probable witnesses to be called for tho prosecution, although
it is unnecessury to inform him as to the testimony Expected from
them. In m~ny cases the accused will not know whether he wants or
needs counsel. In that ev~nt the judge advocate must explain to
him the general duties of counsel for the defanse. If, in discussing
the cuse with the accused, it develops that he might have any good
defense whatever, or the accused believes he hus, discussion of the
merits of the case should be teroinnted ut onC6 and the accused
advised to plead not guilty and secure counsel. The judge advocate
should endeavor to ascertain what statement. if ~ny. the accused
contemplates making at the trial. as this will en~ble the judge
advocate to determine TIhether the accused h~s or believes he has
any defense to offer. dhenever an accused h4s secured counsel. nIl
negotiations by the judge advocate must bo conducted through counsel."

"
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(Other duties described in section corrc~ond to those of
~rny tri~l judte advocate. cr. ~lso Sects. 352, 353, and 354.)

lISEe. 400. Duties of judge advocc.te during triul.-- During the
trial the judge advocate conducts the case for the Gov~rnnent.

He executes ~ll orders of the court; reads the convening order;
administers the Oath to the members, reporter, and interpreter;
arraigns the uccuscd. cxnminos witness~s; and is responsible for
the keeping of a complete nod accurate record of th~ proceodings.

lIThe accused and his counsul hilve II right to tht; 0plnlon of the
judge ndvocute. in or out of court. upon,uny question of la~ arising
out of the proceodings .•.......... l1

nSEC. 355. Counsl:ll for judge udvoCl:lte.-- In order thut tl. couns<.ll
for tho judge advocate may have standing before a court, it is
necessary that he be det~iled or 8uthori£ed by the convening
~uthority. If so detailed the court sh~ll give him equ~l facilities
wi th the counsel for the accused in the perfoTillnnce of his duties. \I

"SEC. 385. Counsel for judge ndvocate.-- If counad be d~tail~d

or c.uthorized by the convening uuthority to :J.ssist th': judge advocate,
the court sh'.l.ll give him. equal facilitit:s with tht. counsel for the
accused in thu performanc~ of his duties. Such coun~81 should be
present when the court first m~~ts, or, if detailed llft~r thetri~l

has bt;;gun, ho should report :is soon as possi1?le thereafter. It

"SeC. 356. Accused entitled to counsel.-- The accused is entitled
to counsel as 0. right, ~nd when€v~r practico.bl~ to counsel of his
choice. The court c~ not properly d~ny him the assistance of 0.

professiona.l or other o.dvis13r•.Enlisted men to bo tried shl:111 be
advised particularly of their rights, ~nd should bo reprosonted by
couns0l, if practic~ble, unl~ss they explicitly stato in open court
that they do not desire such assistance. Should the accused state
thut he does not desiro counsel ho sh~ll be informod by tho court
th~t counsol will be assigned him should h~ so desire. and he shall
bu advisod to consult counsel beforQ dociding to procc~d ¥dth th~

c... se without couns£.l. 11. sto.te:mcnt trot this section h',s bt:cn
complied with 5h....11 be cntc:r.:;d upon th... record of proc(lcdings. It
should bo born~ in mind. howev~r. th~t th(l conv~ning ~uthority h~s

no pm1er to force counsel upon 'in Qccus~d unless tho accust;d is
m~ntAlly incornpt;tent and thereby un~bl~ to look uftt:r his own
interests. In such ~ case, wh~n mont~l incpm?ct~ncy becomes known,
the co.s~ b~comcs on~ for ~ doctor rath~r th~n ~ court. Fuilure to
comply with request of accused ~t counsel b... provided him is 0.

r;),t~l error. \I

"SEC. 357. Offict;r detdled as counsol.-- rlhen the accused bcfore
a court martinl has no legal ndvis~r, the cOj.~ndo.nt of the ~avy

yard or st~tion, thG convening Juthority, or the senior officer
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prc;s(.nt ~lithin whose: jurisdiction the court sits shc.ll, if the
~ccuscd 80 r~quests, detail u suitablo offic~r to oct os his
counael .•..•...•• An officer so dct~ilcd shall perform such duti~s

as usually d/,;vol vc upon tho::: counsel for the defense before civil
courts in criminal c .... scs. ,;.s such counsel he sh::.ll use all legal
m~uns to protect th~ interests of the accused and to present to
th~ court such defense as the ~ccused may have, and to offer sucb
evidence in extenuation, mitig~tion, etc., as h~ may ~ ablo to
obtt.in. Ordin.•rily, '/hcn so r~qucstcd by the nccus(:d, counsel
should bo dotailed ~ sufficient ~~~ in advanceof tri_l to enable
hi~ properly to prep~re thb accused's cuse. He should, so far as
practicablo. b~ relieved of all other duties which interfere with
this. If accused do~s not requ~st counsel until h~ enters court,
tho court is pm.crless to appoint on~. but should adjourn froD day
to day until the appointment is ~de by one of the offic€r~ named
abov~. It is never prop~r in such cese to detail the judge advocate
as counsel. 1I

"SEC. 359. f..ccused to b~ informed of his rights.-- The counsel
for the accused or, in case th~rb is no counsel, the judge advocate,
should before trial carefully expl~in to the ~ccused that he m&y,
b~sides introducing witness~s in his beh~lf, ~ith6r (1) take the
stand and testify under oath, or (2) mak~ n statemunt not under

• oath; that s~ould he take the s~nd, he m~y be subjected to a
rigorous cross-ex~ination as set forth in chapter III; and that
should he not under oath m~ke a statement which contains avertr.~nts

of matErial f~cts, such averments cxn not be consiriered as evidence
or accorded evidentiary wei~ht by the court. In udvisin& the
accused as to his right to take the stand, the judge ndvocate should
carefully refrain from influoncing thu accused in this respect
exc~pt as s~t out by section 401.

II,llian. the accused has mado a statement to the court not undtlr
oath, tho judgb advocate (if thcr~ be no counsul) will, upon the
complotion of such statement, inform tho court th~t the ?rovisions
of this section have been complied with."

ns~c. 384. Counsel for accused.-- Inmediately after the accused
is brought before the court he should bu nsked if ht,; desires
counsel, and if ho does, counsel should tak~ Sbot as such. If
the couns~l for the accused is absLnt at nny stngo of the
proceedings, the rocord should show affirm~tivcly that the accused
wuivcd the privilege of huving counsel prcs~nt at that time.
Othcr~is~ th~ court should adjourn for a reasonable tice. if it
appear that the counsel TIill thon bu present. or until tho convening
authority appoint another counsel.

\'Perr.dssion to address the court should be granted by the court
to counsel for the accused, and the latter shoulj be allowed to
us~ ull legal ffieans to protect th~ interests of the ~ccused, but
shall not be perr~tted to interfere in any m~nner with the court's
proceedings.
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lICounsel for the Ilccused shalL when he so nquests, be '1Uo·.ted to
oxandne the record of proceedings, exclusivb of the findings nnd
sentence, :lS it is prepared."

lISLC. ':101. Duties of judge aavoc:..:.te during tri:.tl: To protect
interests of accused ~ho docs not h~va counsel.-- In the eVent
that tho accused has no counsel, the judge ~dvoc~te shall protect
his intdrests, h~ving in mind, hm/Gv~r, ~t all times his duties
:lS prosecutor. Under such circu:nst.mces he sru:.ll not fei 1 to
advise the Ilccused ug~ir.s~ :..:.dv:..:.ncing ~nything uhich ~y tend
eith~r to crirnin~te hi~ or pr~judic~ his c~uso; he sh~ll see that
no illog:11 evidence is brought ~g~inst th6 accus6d, _nd shull
assist him in pres~ntinb to ~he court in proper fore the fncts
upon which his defense is b~s€d, including such dvid~nce as
there tr~~y be in extcnu:ltion or in rnitigution ~s well us evidenCe
of previous good conduct ~nd character.

lllf, during the progress of the tri ...l of ~n hccusf..d without
counsel, evidence is adduced that dev~lops t~t he might have
a good defense ~hich could be better pres~ntEd by counsel, the
judge advocate should strongly advise the accused to get counsel,
and the court should do the same. The judge advocate should
scrupulously avoid questioning en ~ccused in an improper menner
in court, as by ~s~ing him if he will ~dmit he is the uccus~d,
as this s:.tvors of m~ing him give evidence !lgninst himself."

3. Proposed N:J.~J Bill

"SEC. 19. Article 27 is renumbttred as article 18 and ~ended to
re&d as follows:

'ART. 18 (b) For f;very surnmClry court martial. the convening
nuthority shall appoint Q prosecutor ~nd a defense counsel, who
s~ll bo persons qualified to perform such dutios. This shall
not affect th~ right of the accused to counsel of his own choice.

'(c) It shull be the duty of the prosecutor, under such
rules of pro.ctic(;, pleading, [,.nd procedure u.s the Secn:tury of the
Havy muy pr€scribe, (1) to summon ",11 \'litnussos and (2) to keep
the rec ord of proceedings. I II

"SEC. 29. l\.rticle 39 is renumburcd ... s article 24 ~nd wnended to
read 0.5 rollo-.?s:

'.JiT. 24 (b) For every gunClr.LI court m·.rtinl, the convening
authority sh~ll ~ppoint: (1) a pros~cutor ~nd a d~fensc counsel,
who sh~ll be certified by the Judge Adv~c6te General as p~rsons
qualified to perform such duties, but the appointment of such
defense counsel sh~ll not ~ffect the right of th~ person ~ccused
to counsel of his ovm choice .•••.•.•.. 111
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'noR!. 16 (d) nny person in the nav",l service under comres.od
of thu officer by ~hose ord~r u deck court murtiul is convened
rn~y be det~iled to act ~s clerk thereof.

I ,J<T. 38. In every court-I:lc..rtLl proc6eding in which the
lccus~d 91d~ds not guilty, d~f6~s~ counsel, if there be one,
shatl, in the ev~nt of convictio~, ll. ttiJ.ch to tht.; record of
proco:lcd I1gs either II brief of such rr._tt<-rs e.s hu f6cls should
b~ consid~red on beh~lf of thti _ccusod on review or a signed
stntE.mt.nt settini; forth his re:...sons for not so doing. I"

~JiT. 36, under the proposed N~vy bill. ~ill deal with
depositions.-- 4 proviso is that the defense sh~ll be given an
opportuni ty to be ?resent and to cross-ex":.mine the deponent.

III. DifferencLs

The~e are no substantial differences be~;~en tho ~rticles

of q~r ~nd the provisions of the proposed Navy bill. These
minor points ~~y be noted, ho~ev~r:

1) The proposed Navy articl~s do not state TIho sh~ll

keep the record of n general court-rnnrtial proceeding. (Cf.
C.S., A.iY. 33-34).

2) There is ~o provision in the present .h.G.N., 'the
proposed i1..G.jj •• or in N.C.B., which requires the court to
permit the eccused to have civilian counsel if he provides
it.

3) The proposed J~.G.N. do not specii'y thut the dei'cnse
counsel appointed sh~ll &ct ~s nssoci~te counsel if the accused
has counsel of his o\'m selection, ~md dt:lsires it. (:~ •. ,. 11.
ns nmt:lnded, provides for the dismissal of th~ dei'anse counsel
~ppointed if the accused h~s counsol of his own selection and
does not desire the presence of the regularly nppointLd dei'ense
counsel ns assist$nt defense counsel. Ther~ is no sioilur
prOVision in the pro?osed tJo.vy articles.)

~) There is no provision in thb proposed Navy ~rticles

i'or th6 appointment of an &ssist~nt prosocutor or assistant
defense counsel. Sec. 355, N.C.B., provides for th~ appointoent
of counsel for the present judge ~dvocate. Such counsel assists
the judge advocate but is not an lIassist~.nt judge;: udvoc~t€" as
that title is defined by.n. 1f~ 116. Th..:,t ht. is not compet~nt to
perforn ~nyduty devolving upon the judge ndvoc~t~ is indicated
by Sec. 379. H.C.B .• ~nich provid~s thct the court must adjourn
from day to d~y in c~se of the absence of the judge advocate.
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Howevor, Sec. 542, N.C.B•• Fn. (12). states that one or more
judge advocates ~uy be appointed for u general court ~rtial. The
duties ~nd comp€tency of a second judge advor.ute are not covv r6d in
N.C.B. or /\..G.N., but it appears tho.t they function separately, ~t

8ifferent trials held by the court. See Sec. 5~2, N.C.B •

•

•



•

•

-•
•



•
A. '.1. 18
(P.-1)

UNHll;w CODL OF i>.ILI1'AHY JUSTICE

Subject: Court-i.artial Procedure, Challent,;es. A. W. 18

I - ARllY PRQ,iISIOllS

1. Articles of ~.

Article 18. Challenges. - llembers of a general or special
court-oartial QaY be challenbed ~ the accused or the
trial judge advocate for cause stated to the court. The
court shall deteInl.ne the relevancy and validity thereof,
and shall not receive a challc"b8 to more than one mcober
at <? tine. Challenges by the trial judge advocate shall
ordinarily be presented and decided before tnose by the
accused are offered. Each s~de 5:1311 be entitled to one
peremptory challenl;c; but the 13'_1 member Q,j. tht:: court shall
not be challenged except for causc.

2. Title II of Public Law 759 does not effect Article
ArtiCles of '.lar. - - --

18 of the

3. United States Anay Courts - Hartisl Uanual.

Onlj the members of a general or special court-martial are
subject to challen~e, and they may be challenued only by
the judge advocate and the accused. Although challenges
should be made before arraignment, challenges for cause
may be permitted at any time provided that the challenger
has exercised duo diligence.

Among the grounds of challengo for cause are:

F.i.rst:

Second:

Third:

ioourth:

B.1'th:

That he (the challenged member) is not
competent or is not eligible to serve on
courts-martial.

That he is not a mcm~r of the court.

That he is the accuser as to any offense
charGed.

That he will be a witness for the prosecution.

That (upon a r0he:aring) he was a ncmber of
the court l'i'uich first h<;ard the case.
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Sixth: That he personally inv~stigated an
offense charbed as mccoor or a court of
inquiry or othervase.

1.

Seventh: That he has formed or expressed a positive
and defini te opinion as to the guilt or
innocence of the accused as to any offense
charged.

Eighth: That .le ,all act as revierant, authority or
staff judge advocate on the case.

Ninth: Any other facts ind1catin6 that he snould
not sit as a c~ucr in the in~rcst of
having the trial and subsequent proceedings
free fro:n substantial doubt as :.0 legali ty,
fairness, and i.mpartiality.

II - llaV" PROVIS101iS

oA"-r."t",i"c..1,,c,"s 2f.~ Goverr.mcnt _of _t_h_o ijavy.

The subject of challen6es is not dealt ,nth in the Articles
of tho Havy.

2. £. 1338, Proposed~ ili..ll.

Tho following provisions dt..,al with tho subject of ctJall~nGes:

Sec. 20, Article 28 is renumbered as Article 19 and
<lTll.ended to read as follo\15:

Article 19 •••• These oaths sHall not be re­
quired if the accused nas present \/hen such oaths
nere previollslJ administered: Provided, That
~ right .2f. the:: accused to cllallen;,\:; anyliiCiiibcr
.2£ the court~ not th",r(;b.r b... prejudiced.

Sec. 29, Article 39 is rcnurnb...rcd as ~rticle 24 and
aocndcd to read as follows:

article 24(b) pbr ev~ry b~n~ral court martial,
thu convening authority shall appoJ..... : ••• (2)
a jud6 c advocat<.., '</"OSo.,,; duhcs it shall. be •••
(2) ~ ~ ~ in~rlocutorv QULstions, ~xcept
cha.llcnp..s; •••• ~ prnvidl.d furtn ...r,~~

jud;,::c advocato sho.ll bu subj_ct ~ cr.allLngc.
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Sec. 30, Article 40 is renumber~d as Article 25 and
amended to read as follO\IS:

Article 25 • • • • These oat~s shall not be rc­
quir...,d if th(; accuse:d uas presl,;nt ~lhc.n such oaths
nere previously administ...,r~d. Provided, That the
rif;.ht of ~ accU:::Ld .!::£ chall<.lng(; an,! mLmb:ro1 the
~ £!:. !h£ judge advocate shall not tn.;..rcby be
prejudiced.

J. ilD. val ::ourts £!!2. i3oa.rds.

Th,-, accused and th~ jUdbC advocate hav~ equal rigr.ts of
challc.rlge. 5uch challLngl;;s SlI3U gcn\,;raUy oc mede before
the court is sworn, but oa~r OCt,;UT at- any s'ta£; _n the pro­
cccdi~s for causo not previously kno'.n.

Chall..:no\';s rode upon any 01' th... follo\'in,~ grounds, if
adI:ti t kd or proved, shall b...: sustainl.>d:

(a)
of a

7h~t he (thu challcnu~d m~mbor)
court of inqUJ.I7 or vo::rd ".;hich

sat as c:. m...nbcr
_nv~sti&~tl;d the

(b) Tllilt hL. has p...,rsonallJ' invr...sti:;,at~d thL. cil<lrf,cs
and ~xpr~ss~d nn opinion tncreon, or that he. has
forn(;d a positivu and dcfinit~ opinion as to the. b~lt

or innocence of thL accusL.d.

(c) That he is th~ accus~r.
an officer uho meroly rcf<,;rs
ferred qy another, unluss hu
opinion. )

(This docs not include
for trial charg~s prc­
has fom£.;d a dc;!ini tc.

(d) That he nill be a material \Ii tm..ss for the
prosecution or for th~ d\,;f~nsc - except only as to th~

previous good charactLr of tho accused.

(0) That he sat as a I!IL.illbcr of a court or bo~rd Hhich
tried or invLstigatLd anoth~r p~rson upon chargLs based
on tht.: samt.. transaction concerninG uhich th", I;!.ceusGd is
on trial.

(r) That he ~s rclat.l..cd by blocx:. or I:l.1rri "~e to the
~ccuEcd.

(g) Tl:.:::.t hi... !I~S ;::. d""cl.:lr~d enmit.j C{;ainst th~ nccusc.d.
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1. nrr:ty and Navy pr<icticc on chll.lle:rlGl.:s is subst.<J.ntinl17 tht; same,
uxcept tn.n.t ...n the .... ~;:" the cccus ....d end the tricl judgCJ
~dvoc.n.tc arc ~rMitt....d One ~r~nptory c~allon~~ ~achJ ,mile in
the: Navy r.o p(...rcmptor'J challeIlbc or challcllt;c to th.... nrra; ... s
pcr:ti.ttl".d. P(,rCI:lptor~r chalhm<.>(;s in t:IC AI7lY aru lir:ri. t..:.d in
tnc.t ~:e la,t mcnbcr of th"" cO'lrt PJ<'tJ 1x; c.l<l11un6uu onlJ for
cause.

Specific grounds for chel1enge for C<lUSu differ as b~tTIo....n the
Jmny <lnd Navy, but the intent is simi1<lr.

";"iharc::ls in the Arrrry, the subject of cho.lll".ngus is covered ~r~dly

by h. '..i. 18, in tile Navy tho procl..durc. on ch.:.ll....nf;(;s is set fortr.
by r_gulations prescrib""d by thc. SVcr....t~rJ of th.... N~vy.

2. Van~crbilt RLport.

Subject of cha1l....ng~s not specifically m""~tion",,d.

3. Ballantine Report.

SUbjLct of chulll:ngcs not sp",cifiC.:J,l~r n.;ntioncd.

4. kcGuirc Rul... s of Procedure for N~vy.

The HcGuire COmmittC0 proposed that the pros.... cutor and
accused should lli~ve an equal right to challLngo any member
for cnuse, and th~t tho judge advocat0 should determine
the challcnga. Although tho 11cGuiro Rules do not mention
tho point, it may be inferred that th~y intend that the
judge ~dvocato should not be subject to challenge •.

5. Keeffc Roport on Court ~rticl.

Tho Kc;cfc report cites the rl..'commund:ltions of tht,; ..JCGuire
Committ~c, and agr~~s \11th tho position that the judge
o.dvocato should bl,; a sl:;;par<::.tv :1utharit~t judging tho case,
and not subjl..'ct to chall~nge. It erdorscs 3. {:_ ,vision
nhcroqy bithcr the pros~cutor or accused might file a
petition and ~ffi~vit of disoualification ns to the judge
~dvocatc of ~ g~~....r~l court-martial, and sug&~sts tt~t

thu judgt: :::.dvoc:::.tc should probo.!Jly be f'c...rm.i.ttc.d to rnle
upon th.... ~titi on i tSL1I• It furthc.:r ur~es tha t th",
.H.rcy IT-:.ctic .... of ?u-mi.tti.~g c;:ch side one PUl'Cr.J.ptory
chc.llc:ng~ each be adopted unilatl..'l'oJ..ly.
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Its sp~cific rocomncndztions arc:

(1) That provisions for ch.:::.ll...:nging, substantially
e.s contained in Rule 5 of the UcGuirc Rulos, be
included in Rules of Procedure to be adopted;

(2) 'i'hat the Advisory Cocunttc,,;; consider the
following problems:

(a) -.ilY..;thcr thv judgo..: advocate on the court
should ~ss upon clullcr.gca for cause;

(b) "'hether the prosecution ,::md dcfl.:nsl.: should
uach be cllowcd one pcr~ptory chcll~ngo;

(0) ,ihcthcr thD prosl:cution :"!.nd dcf.:;.ns... should
each be allowed to petition fer ~sq~~lificaticn

of the judg~ ~dvocatc;

(d) If such a petition is nllmlcd, who should
pass upon it.

Ii,}. tog...:thor, the question of challcng...:s is ,'1 tt..:chnico.l one
, ..hioh should be considvrcd cs 0. p~t of the larger problem
of th~ d.:.gr".... of i!1G.u?,-ndcncl,,; th:J. t should be grc.ntcd to
tho Judge hdvoc~to.
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Uniform Codu of Milit~ry Justice

SUbjc:ct: O...ths

I. Army Provisions

1. Articles of 100r

IthRT. 19. Ouths.-- The trial judge advoc~te of ~ gener~l or special
court-murtiu! sh~ll a.dminister to the cambers of the court, before
the proceed upon eny trial, the following oath or a.ffinmotion: 'You,
l\. 3.. do s·.•e~r (or Clffirm) t!clt you wi 11 we 11 nd truly try and
determine. uccording to the evidence, the re~ttbr nml before you,
bet~~en th~ United St~tes of Aoericu a.nd the person to be tried, a.nd
tha.t you will duly a.dminister justice, witr~ut p~rti.lity. fa.vor, or
nffection. cccordin; to the prOVisions of the rules und articles for
the governm~nt of th~ armies of the United 5tatbS, ~nd if any doubt
should a.ris~. not expla.in~d by suid nrticlos, th6n ~ccordinb to your
conscience. the bes~ of your und~rst~nding, ~n~ the custom of w~r

in like c~ses; nnd you do furth~r s~ear (or nf!irn) t~t you will
not divulge the findings or sentence of the court until they shall
be published by tho ?roper uuthority or duly announced by the court,
exc~pt to the tri~l judge ~dvocat& "nd assistant tri~l judge advocate;
neithu \/111 you disclose or discovt:.r the vote or opinion of any
purticul~r member of the court-martial upon a c~116nge or upon the
findings or s~ntenc~, unless required to giv~ €vidence thereof as u
\ritness by n court of justice in due c~urse of law. So help you
God. '

'''"i'hen thu outh or affirmation has been Ildministbred to the cembE":rs
of ~ goner~l or spE":ciul court-martial, the president of the court
shall udminist~r to tho tri~l judge advocnt~ and to each assistant
tri~l judge advocate. if o.ny. 3n oath or affirmation in the following
form: 'You, A.B., do swear (or affirm) that you will faithfully and
imp.•rtio.lly perform the duties of a trbl judgo advocatL., and will
not divulge the findings or sentences of the court to any but the
proper authority until they sh~ll bu duly discloscd. So help you
God. '

"All p... rsons 'who giV€ evid~nce before a court-mc.rtinl shall be
6xamin~d on o~th or ~ffirmation in tho following form: 'You s~ear

(or uffirm) th~t th~ evidence you shull givo in the ceSb now in
heuring sh~ll be the truth, th~ whole truth, und nothing but the
truth. So help you God.'

":&ve:ry reportt.r of the proceedings of c court-r.u:.rtio.l shull, before
entering upon his duties. make oath or nffirm"tion in the following
form: 'You SWE~r (or affirm) that you ~ill fuithfully perform the
duties of report£r to this court. So help you God. '

"E:very inter~reter in the trL,:.l of any cuse before a court-m::l.rtittl
8h~ll, before entering upon his dutiES, ~~ke o~th or affirmation
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in the following
interpret in th~

form: 'You swear (or
case now in hearing.

o.ffirm)
So help

trot you will
you God. I

truly

,

<

• ,

••

UIn c:\se of uffirmation the closing st:nt"ncc of udjuT:J.tion ....ill be
omitted. II

"a.kT. 100. O...th of Lembt,;Ts ::md kecordl::!Ts.-- The recordt::-r of n
court of inquiry shell Ddoinist~r to th~ o~mber5 the following oath:
'You, h.B., do St':'t:-:..r.T (or .... ffirm) thto.t you \dll wdl _nd truly ex::unine
~d inquire. ~ccording to the evidcnc~J into the m tttoT now b~fore

you without ?_rtinlity, f~vor. aff~ction. pr~judic", or hope of
ru-.t... rd. So hblp '.Iou God. I ,Stu which the presidt>nt of the court
stull _dminist... r ~o 'the recordor the:. follO".linl; oJ.th: 'You, .·LB.,
do ~;Qar (or ~ffirQ) th.... t you will, nccordi~ to your best abilities,
eccur.... t~lyilld in?_rtially record th~ proc~~dings of the court ~d
tha EvidEnCt; to be given in the cuse in hC:lring. So hGlp you God. III

"ART. 101. Pom.. rs; ProccQure.-- .... court of inquiry ..,md th., recorder
thereof s~lll have th~ s~~ powEr to S~T~on nd ex~mine witnesses
as is given to courts-m~rti~l Uld the trl" 1 judge udvocate ther~of.

Such witn~ss~s sh_ll t~ke the s~mc o~th of cffirm_tion that is
tQkcn by witnesses before courts~mLrtial. A report~r or an in­
terpreter for a court of inquiry sh~ll. before entering upon his
duties. t~ke the oath or uffi~tion requir0d of ~ reporter or an
interprE.ter for :l court-marti::ll If

1l.n.R'!'. 114. Authority to Administor O~ths.-- Any offict..'r of ;lny
component of the hrmy of the United Statos on active duty in
Feder~l serviCE commissioned in or assigned or detailed to duty
wi th the Judge Advocute Gencrc.l's OeptlrtmE:nt, :J.ny st!lff judge
advocate or acting stuff judgG advoc~te. the Prbsident of a general
or special court-martial, any surnm~ry court-murtiul the trial judge
udvoc~tEl or any flssistunt tri~ll judgo Cldvoco.tu of u general or
special court-murtiul, thE. prcsid~nt or thv r~cordcr of u court of
inquiry or of u military board, tlny officer designatod to take a
deposition. any offic~r detailed to conduct ~n investigation, and
tho adjutant, assist~nt adjut~nt or personnel adjutant of eny
cornm:.\nd sh).11 h<.l.Vl..c pOWClr to r.dministlOr ouths for thtl purposes of
thu administr:J.tion of mili t;lry justict.: .nd for othtJr purposes of
milit;lry administration; ~nd s~ll :l1so huv~ th~ generul pow~s

of u not~ry public in the ~dninistration of o~ths. the execution
tind ... cknO\/ledgment of leg...l instrwncnts. the :.ttesbtion of
docUJnl:uts ::md ::.11 oth<Jr forms of notnrio.l acts "to be executed ..:.
by persons subject to milit~ry law: Provid~d. Thut no f~c of ~ny

ch_r ...ctl,.r shall be r?llid to 1:l.ny ol'ficbr f!it:ntiont;d in this Act for
the p... rforrnancc of u:J.y notariul nct h~nin authlJrized."

2. Oth~r Le&islation

A warr~nt officer servin& as aS5ist~nt Qdjut~nt of ~y
coccand ~s pow~r to ~dainist~r oaths for ~11 purposes of milit~ry
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...drninistr.:ltion. Sec sec. 4, act .hugust 21, 1941 (55 Stat. 653) .

3. ~.nu 1 Courts-M~rti~l

Pnr~grnph 49(b) provides the required ~~ths must be ad­
ministered in e:ch case tri~d. Paragraph 95 specifies the oath
to be t~ken by a challenged Demb~r.

4. Public L~~ 759--80th Congress, 2D S~ssion

N.) ch ::nge s .

II. Navy Provisions

••

•

1. Articles for the Gov~rnnent of the United St~tes.N~vy

lInRT. 28. O:lth of ccmbcrs !l.DU rec,)rdf;;r.-- Before proceeding to
triul the ll1€cbers of .J. surumary court m",rtbl sh:..ll tab; the
following oath or affirm-ticn, whieh sh~ll be administered by the
recorder: ' I. A.B., do swear (or aftin.) th""t I will well and
truly try, without prejudice or pnrtiality, the case now depending.
according to the evidence which shull be ndducLd, the laws for
the gov~rnnent of the Navy, and my own conscienco.' .~t~r nhich
the recorder of th~ c~urt shall take the following o~th or
affir~ationJ which shall be admdnist£red by the sbnior meDber of
the court: ' I. no. B., do swear (or a.ffirm) th.... t I will hep a
true record of th0 evidence which shall be given before this court
and of the proceedings thereof' (R. S., sec. 1624, art. 28)."

t'IoRT. 40. Oo.ths of members and judge. udvocnte.-- Th~ President
of the general court merti~l shall udm1n1st~r tho following oath
or uffirmation to the judge advocate or person officinting as
such:

'I, ~.B., do swc~r (or affir~) thAt I will koep a true record of
tho ovidence given to ~nd the proceedings of this court; that I
will not divulge or by '\ny :nems disclose the sentliloce of the
court until it sh~11 hnve been approved by the proper authority;
and th~t 1 will not &t any time divulge or disclose the vote or
opini~n of _ny p~rticul~r m6mb€r ~r the co~rt, unless required
so to do befvre a court of justico in due course of law.'

IIThis o_th or "ffirm~ti':m being duly administered. each menber
of the court, before proceeding to tri_l, shall take the following
o!l.th or u.ffirm(.ti..m, which sh:.L11 be administcrE.d by the judge
advoc~t~ ~r person Jrfici~ting !I.e_such:

'I, .~.a .. do sw..ar (or affirm) that I will truly try .,.,ithout
prejudico or partiality, the CQS~ nvw d(pending. according to
the ~vid~nce which shull cone beforo the court, the rules for
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th~ g~vernrnLnt ~f the Navy, and my own cons~iLnce~

t~t I will not by 3ny me~s divulge or disclose the sentence of
the court until it shall hdve b~en upproved by the propur authority;
nnd th~t I ~ill not ~t ~ny tim~ divulge Jr disclJSO the vote or
opinion Jf any p~rticul~r ~~~b~r of tho court, unless rQquircd so
to do ~fore ~ c~urt of justice in due CJUTSe of law l (R. 5 •• sec.
1624. ort. 40)."

lIART. 41. O:lth of ·;/itness.-- .1.0 O:lth or o.ffirmlltion in the following
form shJ.ll be a.dMinistered to ~.ll witnesses. before nny court martial,
by th~ presid~nt thor~of;

'You do solemnly 8We':lr (or affirm) that the evidence you shall give
in the C'lS~ novi beforo thi s C,Jurt sh':ll be the truth, thf::l whole
truth. nnd nothing but the truth. ~nd th~t you will 6t~te everything
,rithin your knm11edge in rel_tion to th8 chJ.rges. S~ help you
God (or 'this you do under th~ p~ins ~nd penalties of perjuryr)r
(R. S •• S(;c. 1624, art. 41)."

IIllET. 64 (b) Deck C;Jurts shull consist of one commissioned officer .•..
who ...•.... shall h~ve powl::r to :..dr.1.inistEor o::lths•...•..•. l1

•• 1I1..H.T. 57.
witnesses.

Pow~rs.-- Courts of inquiry sh~11 huve power to 8~~on

lldminist~r oaths •.••...• 11

I-•

"nRT. 58. O.lth of' members ~d judge udvcc:ite /COurt of inqui!l7.-­
The judgo advocate. or person officiating as s~ shull ~dmdnister
to the m~mber8 th~ following o~th or affir~tion: 'You do swear
(or affirm) well nnd truly to examine and inquire. according to the
E:vidence, into the metter now before you, without partiality.' L1.fter
which the president sh~ll a~nistcr to th~ judge advocatE: or parson
officidting ~s such, the following oath or affirmation: 'You do
swear (or ~frirm) truly to record the proceedings of this court and
the ~vidE:nce to be given in the c~s~ in hearing' (R. S •• sec. 1624,
art. 58).11

".1RT. 69. O;J,ths for purpose of n/,lv~l justicu. i::tc.-- Judge advocate
of nuval bunerel courts ~rti~l and courts of inquiry, and all
comr~ndcrs in chi~f of nav~l squadrons. comrn:lndants of na~1 yards
and stations, officers ca~~~nding v~ssels of thL N~vy, and recruiting
officers of th~ Navy, and the udjutant Dnd inspEictor, assistants
adjutant of th~ Marine C~rps. and such other officers ?f the regular
N~vy and Uarine Corps, or the U~v41 deserve. and af the Marine Corps
Reserve, as m~y be hcrenft~r design~ted by the Secr6t~ry of the N~vy,

are authorizLd to adcinister odths for th~ purposes of the a~~inis­

tr~tion of ~~v~l justic~ ~nd for other purp~ses of naval adminis­
tration (Jun. 25, 1895. c. 45. 28 Stat. 639; ~~r. 3, 1901, c. 834•
31 Stut. 1086; ILr. 4, 1917, c. 180, 39 Stat. ll7l; July 1. 1918,
c. ll4, 40 Stat. 708; Feb. 28. 1925, c. 374, sec. 1. 43 Stut. 1080)."

"J~T. 70. Invcstig~tions; oaths of witnesses.-- h..~y officer of the
Navy or Marine Corps detailed to conduct un investigation, und the
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rec~rdtr. ~nd if th~r6 be none the presiding officer. of ~y naval
b~~rd appointed f~r such purpose, shall have authority to administer
un o~th to any witness attending to testify or dep0s€ in the c~urse

of such investigcti~n (R. S .• Sec. 183; Feb. 13, 1911. c. 43. 35
S'tut.898)."

2. N~val C~urts und BJ_rde

References to ~aths ure coll~terally presented in the text
oJr thtl mrnu:...l.

The subject catter. with respect t~ the forms to be utilized
~nd procedure tJ b~ followed. is Cvnt~incd in A~p€ndix E. &nd
pres~nts ~ll ~~ths necess~ry fJr th~ purpose of udministr~tion of
n&vul justico. including o~ths r.ot ~rescrioed in th~ ~.G.:{.• such
as tht: .,.lths for ~ roport",r Wld an intorprett.r I.>.nd tho;; :luth on
voir dire. Thes~ f:lrms nill be us~d. where ~ppropriLte. nnd ~ust

~dnIDrstered in e~ch case by ~ne uu'th~riz~d to dv so. FniluT6
tv ~drnini5ter the prescribed o_th con5titut~s fatuI error.

3. Prvp~sed Navy Bill

"..RT. 16. tal Dt.ck c;)urts r:w.rtiul sh..l.ll c ...nsist ;)f ..me c~r:tr.lissioned

officer only, ':Iho, "'Ihile s<irvinl; in such cup,lcity shull h:.lVe p~wer

to ~drninister oaths and to hear and determine c~ses."

SEC. 20. J~rticle 28 is rEnumbered as articlo 19 nnd ~mended to
reud as folloTIs:

"J~RT. 19. Tho senior membcr of the summ:lry court-martial
shall administer the follm~ing oath or arfirm~tion to the prosecutor:
, I, .•. B.. do swear (or (;.ffirm) that I vli11 keep (l trut:! record of
tht.e bvidcncc which sh: 11 be. given befvrc t:)is court lond ,l!' the
procGc.dings th~reof.l This oath ~r nifirmati0n being duly adminis­
tered....o.ch membl-r of the court. befor~ procc\..ding to trilll. shull
tnke the f~llo'ving oath or affirmClti.:m. which sh~l11 be administered
by the prosecut:lr; II, j~.B. do S\'/6'ar (or t>.ffirm) th".t I will
truly try, without prejudice or p~rtiulity. the casE: (s) now
deptmding, according to the evidence which sh .. ll be adci.'Jced. the
laws f~r the government of the Navy. und my Jvffi conscience; and
th:lt I will not :.lot _my time divulge vr disclvse tho V;)tfJ \,Ir opinbn
of uny p:lrticular memDl-r of the c~urt, unless required to do so.
b",foJre u court of justic,", in duo c~urS6 ·)f l ...w.' These <,n.the shJ.11
not be required if thb uccused was prcs~nt when such oaths were
previously adcinistcrcd: Provided. That the right or an accused
to challenge: ;".ny member of thl;: c :,urt smil not thereby be pnjudiccd. n

SEC. 30. Hrticle 40 is rentt::lbcrcd <l.S article 25 'lnd nr.:.ended t::>
r€bd as foliowsl

lIJJlT. 25. Tht: president of th£. general CJurt m.'lrti:...l sh'lll
adninistl-r the following oath vr ~ffirm~ti~n to tht: judge ~dvoc:J.te:

'I, .•. B•• do s·...e~r (or affire) thJ.t I will discrorl;e 0.11 my duties
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~B judg~ adv~cate ~f this court with~ut prejudice or purtiility
)T fCQr of disfnv~r.' This oath ~r ~ffirrn~ti)n b6ing duly adminis­
tered, each member ~f the c~ur~. bef~re prvceeding t) tri~l, shull
t~ke the follv~ing oath vT arfirm~tivn. which sh:lll be administered
by the judge adVvC3tO: II, ... S., do swe ... r (or affirm) thut I will
truly try withJut prejudice or p~rtiality, the case (s) nvw
depending. :lcc,,)rding tJ the evidc:lce ",Mch shall come befJre the
cJurt, the rules f~r the govcrnnent Jf the bnvy, and my ~vm

c ..;nScit;;DCCj '.Dd that I will n::>t at '..;.ny title divulge or discbse
the v~te ,,)T o?ini;n )f ~ny p~rticul~r mc~bcr of th~ c)urt, unless
roquircd $J tJ dJ bcf)re ~ c'urt ~f justico in duo cJUrse of law.'
Those Jnths sh- 11 c,t be required if thc accused was present nhen
such .... o.ths \I\.. r ... prevL.. us1y o.dI:Unistc,red: Pro)vidc.d. That the right
~f ~n cccus~d t~ chnllenge any ne~b~r f the Cjurt or the jud&~
'ldv,Jc:J,te 5h·.:..11 DJt thereby be prejudiced. \I

SEC. 31. Article 41 is rcnucbered ~5 rtic1e 26 ~nd cc~&ded tj
read us follows:

" •.R'i". 26. ...n .:lath .Jr a.ffirn_tLm in the r.JlloV'ring forn
sh..oll be administer!.:d to all witnE.5Ses. bGf ro any c ...urt liUlrtbl.
by thb pr",sidt..nt ar seniJr mcrnb ...r t!lercoJf: 'You do s?lclT'.nly swear
(ur ~ffirM) that th~ evidence y~u sh_ll gi7d in the case now bcfvr~
this c)urt shall bL the truth. th~ nh.Jle tr~th, ~nd n.Jthing but
tho truth. So help you God (or 'this you d.J under the pains and
pen:.l.lties of perjury')'."

SEC. 43. ..rticle 57 is renutlbl:!rcd as article 43 and o.rnended !I.S

follows:

"aRT. 43. Courts of inquiry, and, ....hen empowered by the
cunvbning authority, b~ards of invustigatioJn and investigations
cvnducted by ,Jne Jfficer shill 1 havu p.Juer to administor oaths ..•... II

I'SEC. 44. '1rticl t;s 58 ....••.... repealed. 11

".•RT. 47 (a) Such .:>fficQrs as may bt; designated by the
Sccrctury of the Navy sh£..l1 at all timos h~vt..: ~uthJrity to administer
~~ths f~r the purp,Jse of naval administratiJn. including n~val

justice, nnd. shull have the general powers vf ~ nJtar~ public nod
oJf ~ c.JDsul Jf the United States, in the p~rfJrrnance ~r ~ll

D.'tl;l.ri...Ll ucts. II

The rticl~s Jf .ar pr,Jvide the 8a~e proc~Jure f~r adminis­
tering the ~3th .:>f ~ffice t~ the pr~secut~r and mcmb~rs ?f General
~nd sp~ci~l c~urts-rnArtial, ~d t~ the rec~rder nnd m~obers of
c.~rts Jf inquiry in that. th~ rec~rder or prosecutor tend~rs the

•
Si:.C. 48.
....G.t. 69

,•• G.:L 64 (b) is rep~~led and r£plc.ced by .I1.G•.•
is rE:i)(;~led I;Jld reple.c~d by .•. G.iL 47 (a) .

III. JifferenC6S

16 (0).
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o(J.th to the members :>1' the court and is, in turn, s~,()rn by the
pr~sidcnt. In the proposed Navy bill, hvwev~r, the pr~sccut~r

·:Jf n summ:...ry c)urt and the judge ...dv·)cate .;)1' :.t genero.l c.mrt
are sworn rirst and they, in turn, thon administer th~ oaths
to tha members. The pr~?~sed ~rticles d) not specifically
require th~t the pr~secut)r Jf Q N~vy general court take an
JJ.th. IJ.)T is there such 9. requirement as tu "cJunsel" or
members Jf ~ C0urt of inquiry, r~~Qrters. ~nd interpretere.

The c:ntext of each Qo.th prescribed in the. rtic!es ~f

Io.r 1s n~t the s~r.~ ns its c~rr~sponding provisiJn in the
pr..>p.,;sed K~.vy bill, H)wever. it sh~uld be st::l.ted thClt. notwithsknding
these diffcr~nces. the purp~se for which v~ths are authorized
~nd th~ i~p~rt t~ be deriv~d therQfr~rn, ~re the s&me •

•.• G.ll. 19 a..rld 25. :.ts prop.:lsed. d,:, not require the ndminis­
tro.tion oJf ;,mths tj be repe-.ted, if U.e uccused wus prescnt. to
the prosecut~r and members of a su~mRry court-~rti~1 and to
the judga adv..)cc..t", ~d cembers of ~ b enerc.1 c~urts-Inllrti!l1

prOVided, that the right jf the o.ccus~d t~ chn11unge any
r.lErnb6r ~f the court or tr.e judg~ adv~co.te sh~ll njt be
thbreby ;;>rejudice:L The.n ..•• do nJt cvnto.in this proviso .

IV. Rec~omend~tiuns

1. Koeff~ Rep.:lrt

H. R6peated udninistr~ti~n of oaths to the pr.:lper officers of
the court should be dispens~d ~ith pr~vided pers0nnel of
said court does not chQng~.l

B. That the different persons to bE:! trilJd should e1 th6r be
present at the aclrdnistrntioJn of tho ~~th to oxercise
their right t~ challengo, or if nvt presbnt, their right
shull be preserved.

2. McGuire Report

~., Rule 17, Rules jf Procedure; The following oath shall be
taken b, th by thE:! Judge hdv,:,cate and the members of the
c .urt: 2

"1,------, d~ s,:,lemnly swear (or affirm) that I will
administer justic~ withuut resp~ct to pcrSjns or r~nk,

und that I TIill faithfully ~nd impartially discharge and
pcrf~rm all the duties incumbent upvn me as ------(Judgc
••dV1cUt6, President, Jr oember ~f court) according to
the best of my abilities and und6rst~nding. agreeably
t~ the CJnstituti~n and la~s ~f the United st~t6S. SJ
help ffit.: G~d."

1. Rep~rt of the B~llantine ComcittEe, 24 September, 1943,
UcGuire Rules ~f Procedure. Rule 18.

2. ~d3ptati~n of U.S. Judge's ~nth. Title 28 U.S.C. Sec. 372.
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3ulJj.... ct: Continu:ll1c,:;:s. ... . 20.

L :.rticL..s )f '~r

11:.nT. 20. Continu"'.nc_s.--_~ C)urt....n.~rti~ D:!y, for
r ...:!.5nnr!.bl..: c~usc, "r~t <::. c"')ntinu~nc...: to ..;ith ~r ::>~_rty

f~r S'.lch tL..J ."\~' .~s ·ftC:1 "\8 fl."\:' :.,,e~.r to b.. just."

II .iIT. 70. ..•... .L. tin...; of !J'.:<'.c.;,) no , .rs~n sh~ll,

:.-~i~st his ~j ction, be brJucht to tri~l jcfor~ c
G.:ln ....r ...~ c 'urt....;:.~.rti"l \.'ithin .... Xlri,,·! .... ; fiv,J (~~.ys

subscrU..:lnt t'J th..: s,:;.rvico of ch-,rgos u ':,:m r..i.'1.. l1

2. !'~ual for C"urts-.:::.rti~l

The nUl1bcr If ccntinu ....nc:3 'hich .....t:. be ....r"J1tcd to
"ithcr ?~rty is unlinit":~J ~rovi~"d SQch requests ~rc

rc~s0n~b1...;. It is su~s~stec, h0l~ver, th:.t the n~c~ss­

it~· fo!' :'- cnntinu-mcc n.".~r <:lften be obvintod by rc: ....
,!u.:.stbG th..:: ~rcsir:icnt t" pJst9Qne tho .,\sscrwlinf of
th;,: c"urt or rcqu..:,;stinG c")urt to :-..njaurn or to t1.b1;}
~c r.::c... ss.

In til:'lC e-f '0.:'.CC, prcmturc -:'..rr;:>;ic;nnont of the :.ccusod
b"for~ 2. t::cncrn1 c":",urt n:1.rti ....1 i.:,;r bu ::;r0und for <l

c<:lntinu:mce.

3. Public L"J' ?59-SOth ConGress, Chn~)tcr 625, 2ct Session

A.iV. 20.

No changes.

A.7:. 70.

Identical language now found in A.~. 46c.

II. ~ Provisions a

1. ~rticles for the Government of the United States Navy

None.

2. Naval Courts and Boards

Either the judge advocate or the accused may request a
postponement of the trial stating his reasons therefor.

A;'. 20
P. 1
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But an application to suspend proceedings of a court
for a longer period than from day to day, Sundays
excepted, must be referred to the officer convening
the court, who alone has authority to grant such
request.

3. Proposed Navy Bill

"SEC. 47.

tART. 37. A court martial may, for reasonable
cause, grant a continuance for such time and as often
as may appear to be just. In time of peace no person
shall, against his objection. be brought to trial
before a general, summary, or deck court-martial
within periods of five days, three days, and twenty­
four hours, subsequent to the service of specifications
upon him, respecti vely. t rt

III. Differences

Attention is invited to the opening sentence of
S. 1338, Sec. 47. A.G.N. 37, wherein the Navy proposes
that the subject matter herein under discussion be
incorporated in the Articles for the Government of the
Navy, As proposed, th~ language conforms to that
ccntained in A.U. 20, except that the words "to either
parti1 have been doleted.

It may be of interest to nota that the second
sentence of A.G.N. 37, hereinebove cited, is almost
identical to tho text found at the conclusion of
A.~7. 46c., as amond~d (P.L. 759). The Mnnual for
Courts Martial, s~c. 52b, referring to A.TI. 70. states
that a violetion of the proviso therein. concerning
premature arrnignment of the accused, may be ground
for n continuance.

FFI.-2
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Unifbrm Code of ~lilitary Justice

Subject: Refusal or Failure to Plead. A.I. 21.

I. Army Provisions

1. Articles of ITar

"ART. 21. Rerusal or Failure to Plead. -- \7hen an accused arraigned
before a court-martial fails or refuses to plead, or answers foreign
to the purpose, or aft~r a plea of guil ty r:'l8.kes a statement incon­
sistent wi~h the pIes, or when i~ appears to the court that he
entered a plea of guilty improvidently or through lack of under­
standin& of its ceaning and effect, the court shall proceed to
trial and judgment as if he had pleaded not guilty."

2. P.L. 759. 80th Congress. Chapter 625, 2D Session

No change.

II. ~ Provisions

1. Articles for the Government of the Navy

There is no Article for the Government of the Navy which
corresponds to A.I;. 21.

2. Naval Courts and Boards

Sec. 413. 416, 417, and 420 provide substantially the same
rules concerning "refusal or failure to p1ead ll as is contained in
A.r:. 21.

3. Proposed lIavy Bill

IIART. 48. The Secretary of the NflVY is authorized to prescribe
and to modify from time to time the rules of pleading and procedure
before naval courts martial and other naval tribunals •.....•... "

III. Differences

Other than the fact that the .Army is bound by ~.,.;. 21 in
this matter, there are no mater luI differences between the Aroy
rule and those promulgated by the Secretary of the Navy, ~nd embodied
in N.C.B.

IV. Recommended Provisions

1. ~ite Report, 1946.

aRT. 18. Rules and Procedure. Substantially the same as is
presentod in ART. 48, proposed Navy Bill.
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2. Keeffe Report.

Submits the following recomnendation for adoption either in
the Rules of Procedure or N.C.B.:

(a) Plea of guilty shull not be received in capitul
cases.

(b) Plea of guilty to be acc~pted only aft6r accused
has conferred with counsel.

(e) Judge ndvocate to explain effect of guilty plea
to the accused.

(d) JUdge .uivoct.:.te to detcrcine whether D. guilty plea.
should be accepted.

PEL-2
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1. ~rticles of Tar

I..~), Provisions

.rticlc 22 is a.'J<'ndoc 'to rr".-1 ':;'$ follo~'S:s~c. 213.

tt;~T. l~. (b) '·i.tncsscs· process for.-', n"tval court
n~rtial or court of incuir7 s~ll h~v~ ~o\~r to iasuc
li1<0 ;:I1'OCOS5 to cO"l,..:l 1i.tn.'sse5 to ,"l?') 'ar an" toJstify
\.-hic!1 Unit.Jd Str.tes courts of cri:tin:..l jurisdict ion
\~thL~ th~ St~~~, Territory, ?r n:strict lhor~ such n~v31'

court 5:1"111 be or~crcc to sit n~y l.::t:fu..U.y iss'.lo (F.::b. 16,
1909, c. 131, S"JC. 11, 35 St;-t. 521)."

II. N~vv Frovi5ion~

ll\f'T. 101. ?o'~rs; ?rocc"'\ll'I}.-. court o~ inc:uiry and
thJ rccor~e:- t~e.cof 5'1".11 ::3\'0 ""he S<l"e ~O\'~r to su.::~or..

ant:: c;~~ i.tn'J3ses as is given to cOurts-:.vntir.l ar.'i
t:-tC tri<:l jurgc :\Cvoc"'.tc t:l':'rcof." ....•

I'wr. 2;. F!'(lcess to Obtain 'itncs:;cs. --~"er:' tl"ial jud~c

advocatl1 of a ....on-::: II or srcci1.1 court-rnrtili -,:mn ever~'

Su.7.t.ary cou:-t-ca 'tio.l sh,l~ h:lV~ po' :a!' to ~ssue th~ l.i!,e
process to t:nn;;Jl ·-i.. ...nesscs to a;"l~""! ,,'l:J.c: testify: 11ich
COllrts of t:le Unite" St:".tes, ;':Lvinr cri..r'".i.l.:'.l ';urisd:'ction,
;'1.'- laufull:r issue; but s'Jch ;)roccss sh~ll rIm to ~iP ;urt

0: the 'JniJ::,i::c St~t0S J its territor'ies, "nd ,:lo=scssions. 11

J~. • 22
? 1

1t,\!?1. 22. ":'rr)c~$s to Obt1.in itn~~ses.--,;v:rytrial
judea u·:l.voc ....tc of ...-~ ,;:,:n.::rJ.l or 5"'~ci"1 court-r1Z.rti3.1 at."ld
t.VCl'~P SUf7.~·\r::r ccurt-r...::.rtial sh 11 Iv.l.VC )0'·01" ':'0 ::'ssuc the
li~':c ~Jrocess to co:.....pcl ~:itr:esses to ap;;C~" c:1d testify
',;hich c')urts 0.::' the Uni -:;.cd States h:l.\'inr: cri:linal juris­
diction IlD.~r J.:lT:fully issue; but sLlch :)roc~ss shall run
trJ [1.n~r p.:rt of thtl Uni"tl:;c, St:\t:;s, it.9 Terri.torios, ane.
possJssions. 'itnosst:s for the d;1\msc sh''lll be sub­
pcnacr.l, 11 ~on rcq,ucst b~' the defense counsel, through
process iSSU0( by tho tri~l judco ~1voc~tc, in the &'lQC
!~::lClnCT' as uitncss-.:s for th..: ~-o5ccution. II

Slt>ject: P'·OC3SS to Obtai:1 . 'i:'nesscs

;J. Publlc :!:.a,': ?59--80t~1 Con,:;ross, Ci1:opt~r :;25--2C Session

1. l.rticlcs for th.:.c rrQvcrn::lcn~ of the Uuited St'ltos tJavy

\
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s:'.C. 32. Article!2 is rcnt!:!b "re" a~ .1.!"t.iclc 35 and
.::.r.•.::'".':1C!G. to r_ad as follo'"'S:

',JIT. 35: (a) .~ CC:1cr.ll cou:-t '1.<lrti-:l, a SUf.ll'"'.ar:'
c'J.lrt ......~~ti~l, anJ C'. court of in~ui!'y sh-.ll hav~ pow"'r
~o issue li:~c )roc:::"ss to co:t::-cl ""i.tn~ss's to ;\l=lpcar and
tcstif~' ";;ich U"itcd St..,~cs CO'_lrts o~ crL--d.nal juris­
(ictiar. ,~..:.thin ":..h~ St ... tr"'!J Tt:rrito:-··, District, or
possession ~ ·;":CTu such n::tvC'.l cO:.lrt s!1. l1.1 t-c or :crcc to
51:' :-::.~. '_a~"fully issue. Such .p::"oc~ss sh-ll run to any
!':?rt· of the '·-.itcd St:'.t.Js, its T~rlitcr:'¥s, an(' ?OS3~SS­

ions. 1I

III. D~ffor~~ccs

" •• 22 'lS i.t '::ill be .?.r.:cn~c~ by Public Law ?59 pro­
vi:os for t~~ issue o:'~rocoss ty c~n~ral, special, or
su..~ ':-ry c<:"urts-na:oti:u, iT' tt.c sane nanncr .;.5 courts of
th.J Unlt.J.1 St··t.:::s ~_nvin cri.ni:-:.a.1 juri.s~iction. The
,'iro,os;;:d : •• G.!1. -,~u1C: iff~r in trot tho:! 1m.'cst COlU"t

~:oulc not h1.v:J t:l~ :)0 'cr 'to issue such proc '55, and the
"\ss'J,ulution t5 to United St~tcs c·~urts of cri!"1.in"'.1
,iu:-is lic~ion .'ithL'1 the St.ate, T:)rritor1·, or District
r:h re the n~n~l cou!'t-:..:lrti.:ll is o~'d":::l'cd to sit.

The n-.l\·· .,:1. 22 "'ill .:1.150 provide th.,,,;t dcfc:lsC
\'/itnc5::>cs sh.:tll be subpenncJ in the 5:'.1:',.:1 .r:anner as ;:>ras­
ccution witnDss.Js. The ,"'ro.'"'Os,Jc', lIn.vy bill is silent on
this point, but l!n.v;r t~cn.;rnl courts-M.:'.rtial at, the
~l'...:s~nt tiIl.:l ll"'VL th..::: !lut,:lority to subp.:mn "it;lCSSCS for
th~ dcf"nsc, [lnrl t:1C juc:c ,dvoc:'.tc is s.;>.cific.111.'f ch.:l.r---;ccl
'.i.t:1 this cl.uty (I .C. :lnG. B. s:::c. "45).

FolIo' the 'or~i"1~. of _•.' . ..'t!'t. 22 .15 .:t '1-.1.11 be ar.lcndcd
b-·~ O"\OOlic Lm; 759, r.1.;'.lci..'1':; anI:' the ncccss:.r'· ch1.nGcs in
\'/ordinL to ~~~pt it to ~ll the ~r~d forces.

H.J.' •
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~om Corie of ill!.tary Jm,.ticc

Subj~ct: Civili~s -- (1) F~fusal to A,pcar or Testify, (2) C~pcnsati~n
of litncsscs, (3) Off0ns~s Agnnst Public Justictl - A:-. 23.

I. A~" P~ovisions

..... 1. Articj.cs of 'Jar

•

'.

"A~T. 23. R.,;i'us-al"';.o Appc.r..r or T.-:s:'ify.--':v-.;r:," .;crson not
SUbj0Ct to nilit<lI7 la·:: ','"ho, bci."1f: duly subpoonacd to ar'!'Car
as a ··i.tnoss b.Jforo a~' ::-.ilitar:r CQ1.lrt, cO!if"i.ssion, court of
inquirjr, or board, or before an~r officer, Military or civil,
dcsi~@.tcd·to talre a dc!>osition to be r.;;ad in evidence before
such court, cOl.rossion, court of inquir::'-J f'r baerd, ·tilfull~·

n.:.:gl;,.cts or rcfus::ls to-appear, or refuses to qU"l.lify as a
vdtncss, or to testify, or produce doca~ntary evidenco which
such person may have been legally subpoenaod to produce,
shall be dOC:r.JJ.:d gu.:.:!..t:lt of e. . 'lisdcffi.)annr, for which such person
shall be punish<Jd or. infore.ation in thw district court of the
United St~t;s or in a court of ori3in~l cr~al jurisdiction
i~ any of the territorial 90Ss~ssions of tho Unit~d Stct~s,

jurisdiction being hereby conferred u~on such courts for such
purposc; and it sh:J.ll be the r.uty of tho United St't..:s district
~ttorncy or t~ officer prosecuting for tho Oovor~~nt in any
such court of original crirainal jurisdiction, on thQ c~rtifica­

tion of til,"" facts to hi.r.l by the military court, cor.vnission,
court of inquiry, or boaru, to file an infoT/."lation against
and pros~cutc th,J person so offending, and the punishM~nt of
ouch person, on conviction, sh.<\l1 bc a fine of not more than
$500 or im:,risont'l0nt not to c;,:c..:Jcd six l,'lonths, or both, at
tho discretion of the court: Provided, That the fcos of such
witn...:ss and hls r.1iloag..:, at tho rates allm",-..:d to ,"'itnosscs
at tending tho courts of the United Stat.;s, sh<111 bc duly paid
or tcnd.::r<.:d said tritness, such amounts to be paid out of the
appropriation for thQ cornplJns3tion of '"~tnosscs: Provide1!
furth~r, That ev;ry person not subject to ndlit~ry laTI, :ho
befora :my court-r.tartial, military tribun'll, or military bo.:!.rd,
or in conn..:ction ~ith, or in r~lation to ~nJ' proc00dL~gs or
inv,Jstig<"tion befor'':: it or had undor any of the .Jrovisions of
this Act, is /1Uilty of .:lny of th, :'octs r:o,\; rnUlish.:'-bLJ as
of:onscs 3[,<.inst rJub:ic justicu by nny provision of ch:'.pt...:r 6
of th..: Act of :~Ich 4, 1909, cntit10d 'An Act t~ codify, revise,
and .:u:'.end the penal lZ!.~·'S of the Unit.::d States I (volu:uc 35,
Unit.:d States Statutes at Largu, p. lOdS), or ;'n;.' ~ondi:c..nt

th::r..:of, shall b...: punished as therein provide'.11
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Oth r st...tutJry provisions.

Relav nt provl.s1.ons ,)f Ch ....pt~r 6 o£' t~l~ Act of !·:>.rch 4, 1909,
(ref..:rred to in 2nd proviso "bove) ~s 1:,:cndcd, codified .:1.11d
rccn.... cwd in Title 18, USC, b,' Public L~l't no. 772, BOth Con~r..:;ss,

S~cond S~ssion. (June 25, 1948):

,

•

•

Cri:ri.n...l Code Title 18, USC
(S~ctiony- (Sooti'")

125 1621
126 1622
127 1506*

123,129 2071

-130 505

131 206

134 210
135 1503*

137 1504-:;
140 1501"
141' 1071
141,~43 752

142 753
144 754

145 873
146 4

i/O\! Hc"\rl.ing

Perjury g~ncr~l1y.

Subornc:tion of perjury.
Theft or ~ltcration of record

or ~roccss, f~ls~ bail.
Conc,):\ln.:nt) r~r:1Ov.:':1} or .•ut­

i1....tion £Pi record§!
gl,,;n....r:li1y.

S .:':1s of courts; signatures
of jud~cs or court officers.

Offer to juC~e or judici~l

officer.
Acct.:ptanco fOr brib.£7 by 'l'Jitnos~
I~11u~nci or injuring offi­

c.)r, juror or ,dtncss
g.:ncro.lly.

Influoncing juror by'·'riting.
Assault an process server.
Concealing person fron ~rrcst.

Instig~ting or assisting
CSC'lpe.

R0SCUC to prcv~nt oxecution.
R~scuo of body of cx~cutcd

off~nder.

Dl::!.c1cnllil
:~s,rision of felony.

•

~Thcsc s~ctions ar~ grou~d und~r Ch...pt~r 73 - Obstruction of Justice.

np;.n. 97 - Att..::;nct~ce of ·,ritn:..:ss..:s.-

lIIn order to :"'Ll.int.:-.in a proswcution undor the ::r~rt of
A. r. 23 r-~ferr~d to} :: !'Orson nust not on1~~ b..:; duly subfX>iJn:'.cd but be
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~~id or t~ndcr~d f~cs, includir.g fc~ for ono Jay's ~ctual

::'.t.t..:nd.'\nci.:, Gone mileage both :'ays '-"\t tl:c rates .ulo·:;~d to
\<Ji.tnosscs .:>.ttcnding tho courts of the Unit(.:d St.~tos. I

(A. 'T. 23.) benot-or such 'lction apl)oars to be :'.dvisablc,
appropric:"\tc steps "ill he: t~J.: .....n b'- thJ trial judf,c ?dvocatc
nith a vi.:'\, to such p:J.yrJC'1t '.)r t.:ndcr ~,~ tho.:! tiJoo of the
service of the subp::xma. Sc~ AR"J5-4l2O. If:m offic~r,

charg...::d "ith s(.'rving-a subpfJCna, pays 1:.:.10 noc.:ssnry f ;~s md
oil::t1.go to a :·ititcss, takiJl,'; i"Cc.Jipt thcr~ror, hJ is cntitbd
to rcimbursctiJ....nt."

rn:l1lJn the cn'lo~nt of ."'.n c}:;,r~rt is .r.,Jcess~.r·r during
~ t.rial by ccurt-n.:-,rtil!.l, tho trii.;.l judge :'\.JvCC1.tc J in .:'.dv.:mcc
of the Cmpl.o:,Ti::mt, -rill, on t'x.! order or :>v::'.'liS3icn of the
court, request the appoinl.ir:.~ .'\uthority to authorize such CJ!l­

plo;).'lllOnt no to fix the linit of cor.:pons· ,ti()i1 to be: p.:!.id the
expert. The request should, if rr~ctic~blc, st~te the co~

pc:nsatinn that is r..:co;TI..:ndcd by the l'Jros~cution ,,-nn the
daf..:nsc. ':ll'h:ro in advance of tri:.l tho prosecution or the
dof::mse !mO"TO th:".t. the cuploJD'lcnt of .:".n expert "Jill be
nccos~i1r~', D.pplic~tion should be mdc to tho np!lointing
nuth()rity for authority to o.:"\ploy tho c:KpI.}rt, strting the
ncc.,;;ssity th,)r..~ff)r .:lnd prob.::.blc cost theNof. tt

Public Law 759--BOth Congress, Ch,riptr.::r 625--2D Sos:,10n

!!o ch'lr.gc.

•

1. Articles for th::l Cov..::rn'1cnt of the Nwy.

"AnT. 42(c) .-RufuS.':'.l of witn(;::;s to f'.pponr or t.::sti!y; r'rivi­
loge. --

II Any p.;rson duly subpoemcd t,J app.... ",r nos a pitncas before
'\ got1t;r1.l. court t"":'l-ti!".l or cour't of inqairy of the I:r.vy, \"/ho
,·.i.llfully· ncgl.;;cts or refuscs to l.ppccr, or refuscs to qu..1.lify
as a witnoss or to testify or pr~ducc doc~~nt~ry evidence,
,nich such parson Day h:.vc bc~n leg1.l.1y·subpocnacd to produce,
sh~ll be d~cmd guilt:,." of' a :-u'sdoncttn'Jr, f'Jr ,';bich such person
sh\11 be Qunish~d on L~for~tion in th~ district court of the
United St;'ks; and it shall b.:l thc duty of the United St".tes
dintrict .. ttor::oy, on the c.:lrtificntion "r the facts to hin
b~' such nv'.l court to fil~ crt info:-f".'ltion ".g:u.nst un:! pr?secutc
the person so offen(l.i.'1g, ~nd the :>'misl1r';cnt of such person, on
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conviction, shell be a fine f not nor~ th~n- 500 or io­
prison.-.<nt n·'jt to ~::-:c~cd six· ...Qntt.~, or both, ~t til", discr~­

tion of the court- ?roni ':;c., Tt-:~t this ::;i-::"'U not .'1;):,J.:, to
p~rsons rcsidinp b~:-J'IiC1th~-St'lt" T.;l~'ritorYJ '1' District
in ,"hich l'lUC:l nov_'ll Cjurt is hel~, ::.nel. th'lt th fc.:ls of such
d.tn~ss ......,d his r,il:"'-:B;o :lot '":1'.... r':!.tcs j)r.,vi~·cd for "'i.tn,,-,ssos
in the Unit~d St~tos district c~~~t :01' s~id St~~~, Territory,
or District 5h~11 bo duly 9~id or tcn~~r~d s~i ·~tn~ss,

such .:'l.Mounts t1 x p.1.id bJ- the Bur.::::-.u of S11ppJ.:.... S 'l.nd Accou.,ts
out of t;x: r\!>PI'"iprir'.tLn f,,1' cOi".p,ms1.ti01l of ~.itn,-,sscs:

Provided furtoor, Th.......t :If) l,i.t:l;,;SS shnll b c'Y'".JCl:'cd t::> in­
crll:.i.n-.tc-h..:uls'~lf ')1' t:- "'..J15' ;cr ..i.n;,. questi ":1 ,"hich' ot"'.y tend -to
L~crLnjjl~tc or co~~~d~ 010 (F~b. 16, 1909, c. 131, sec. 12,
35 Stt. S2')."

2. N.·w~.l Cc1lrts .....!1d B ).U'ds

"C-:C. 247. Tho 'ore I District' ·1.j)plL..s to th.:: District of
Co1u.lbi"\ mly.

11 •• :l subll0.:lna issued by ~ n .....vnJ.. court t,) c'),l!J'..'l the
attundunc.:l ...f rtitnJsscs nill run through"ut th.. United St1.tc:s
but •.. the pcn~lties ~rovided in ~rticle 42(c), do not
·....t t,'1ch "/hoN the !l0rson rcsidc~ bC:tond the St:k. 11

lIS~C. ')48. Autl1')rity ,}f tho judea ·'ldvoc1.to in sumnoning
civili.:m witnossas.-

liThe .. tdgc c.dv':'oc':l.te is ....uth lrizcd t'J subpoen·· ~\S f1.

.fitness i'J'ly civilii'.n 'ho is to bo .... m~Lri '\1 l'titn...::ss ['.3 to
f.:lc..!-~ and "ho is \',ithin tho St.. t;.;-, T.;rritory, or District in
'I rhich 1:'. nnv"'~ C0urt sits ....nd C"".ll cr.m~l ''.t tendcnc<.:.

liTho judge e.dvoc-:.te is n:)t 1.uth":>rizcd t"> subpocn.:!. e.s a
v'itncss, nt th...: expense of the vnit.Jd St .... t.;s, :1n.;' civili....n ~Jho

is not ,·;ithin th,:: ·t..:.:rritf')ri•.l linits in ,hich too court C"'.11

c?r.1pcl '\ttond.:lnce, o\'_n though such· itncss b...:: considcr.:.:d :1
:'1"'\tcrial one :'\..'1d be r:illi..ng to:> ~.ttc:ld. In such ct1.ses th,;
judg' ::ldvoc~t.:: s:nll f')r"~rd thoJ sub?O.:m~ to t.ho Sccro...:tn.ry of
the N....vy, t~g0th",r ,·lith the i..-"foroJ.tlon ."'!.nd in thl,,; l"k....."1.!1"'r
r,:,:"uir~d '. 11...:n for.r~rding .:l. SU!'UlOns for :1 n~.v"~ \1i.tnJss wh) is
not ,r... s..:ont "'.t th:: st~tion \:h.:orc the court-:':l."1.rti"'l is (';onv~n~d."-. 249. S~.nc: fitncsses ~s tt1 ch:lr.:.ct.er

sUIT1.oned or subp~n!lcd "'!.t G:>v.crfU1::mt
'Jr .:".s .::xpcrts
xp0nse.-

not

IITh-.l g..:n,.;ral rule is th:lt .:l witness t'i.ll neith~ be
sur_''"lned nor subpocn....e::d .:.t cnvcrnncnt expcns.J ,men it d')~s



•

-.

'.

A. '. 23

P. 5

n·)t appc~r th.....t such vlitncss h".5 flCrson ....l kno"lcd[:c ("If the
fncts -::t issue before the: C')u:rt, but r ...thcr that h_5 testi­
MOny is desired nc:~ly a.s to ch~r::.ct..:lr nr as .:m expert.

"\J1'kn cxpl\..:ssly :".uth...,ri~... d by the Sccrct~r ')f the :~ -vJ'
howcv..-::r, such a ~i.tn0sS U"J oc Su.')f"""n3'; Or subpocro·.:d, ..nd,
in the c~sc ~f ~ civili~ ~)~rt fatness, if 5~ ci~l C~l~cn-

s .. tinn is luth' rizcd b~r th:: Swcr,;t:'!..ry f tho :'<1v· r , this cf)op.::n­
s'\tion \lill be ":lid, :l.S ""lrovidcd in s-.lcti:m 257, .... ith..:;r in
lieu f or in .:l.dditi'm b t~.~ .r.J~s th.::rcin authol'iz~d, ~s

dir;::('t·_d b~r th.... SccNt-'_r::. 1I

3. Pr~pos~d N~vy Bill

II.:..RT. 35.

II (b) A..'1:' ,..,rs~n, 'not subj.::ct t the Artic~s for the
G,)vcrTli~:mt .,f the tl:'.v::, dul;r snb~')Cn:l~d 1;.) ....ppc ..x "'.5 .'l witness
b;~for.:: .... sener1.l court ,~rtit:!.lJ sUf.':\.o'lry c:,urt I:'.~.=-ti:l.l, or c:}urt
of in"~uir~-, "no r ...i15 to C',;Jpco.r 'ir r..:fU5.:lS to (u~.lif~~ -:.s ;'l,

",r:itn~ss 0r t ... t;"stify or produce docUf.l",nt.~ry evid~~c\.;, 't'lhich
such person o ...y h.a.ve be.;;n L.lg'"'.11y subp::>cn ......:ld to ?T H:;UC.:l, :'Ir
,"ho refuses to eiv...: his evid...:ncc or t·· -;iv,J it in the rl:'.nn~r

pr~:wided by these Articles, or bc.h:wcs ,.i.th contcnpt to the
c~urt, sh....11 be deemed guilty of , misden..:anor, for lmich
such pcrs~n s~ll be punish~d ~n inforn~tion in the district
court ':If too United St~tcs; md'it sh'\ll be the duty '1f the
Unitod St~tcs district ~ttorn,JY, ?n th~ ccrtific~ti0n of the
f ....cts t,} him by such n:).v.... l court to file ....n infl")r!'1.ation ".g"inst
~d prosecute the person so offending, ....nd the punisnr-cnt of
such p~rson, on conviction, 5h.....l1 be :'..1'inc of not nore thm
,~500 '1r iMprison.rr..:..nt !1'1t t? ~xcced six oonths, or both, ....t
th') discr.:ti'm 'If the c:)urt: Prnvidod, That thJ f...les of
such ,ritn:;ss ::l.nd his rJil,J1.gc in t~ r'\t.)s provided f~r wit­
n,Jss(;s in' the Unit",d St1.tcs district cl"lurt f~.· s .....id St:".t..J,
Tcrrit?ry, District, ,)r Pr')sscssi?n sh"11 be duly p".id or
tr..:ndered s,"id ;'ritncss, such ....'1Ounts to be p~'id ':>y th::l ~'~v~...
D.Jp'rtrr,ent out .,f the :'l.pprnpri~tions [....... de th.. K;i'or."

III. Diffcrenc0s

1. L 1. 23 ~pplics to witncss-.:s b ....f?r~ "II:! nilitllr"J c:lurt,
cl')frossi:lnj c')urt of inquiry C'r b'nrd, Ir officer
dcsign~tcd, by nn3 ~f thes0, to t~k~ ~ d~positi~n.

Pr')"')s~d AGN 35(b) ....pplics only t., lYitn..:..ssc:s sub­
pocn(!::!d to 'Cppc".r b..::f--:rc ..... gener...l (jl' SlL ':'.r".! c'iurt­
f':.;rti<'.l .... r court "r inquir:.!.
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2. A.'. 23 r.i<:'~{CS it a J.sder.l~D.no!" to ··ilfJ.lly neo:;lect or
refuse to ap:,~ar. Pro:x)s':u :.G:' 35(b) na::cs i'.. a
r..isden2anor to fail to "P90ar. Furthcrr:ore, the
proposed articles n.=.::e it a 'isde;!c"nor to refuse
to .... ive evidence or eivc it in a 'anneT :Jrovi<;ed
b~' t:\C :.GL (For con~elJPts see C.S., A. '. 32.)

3. Profoscd .\G:,l 35(b) docs not cont1in the pro';ision in
A. H. 23 [i'rine territori~l CO'lrts juris(licti::m.

4. Pro,oscd '.r.: 35(b) c.loes not cont'iir. the provision i.'1
A. ~. 23 '."'!'!ich brings .dthin the scone of ch'J.pter 6
of the Act of :'arch 4, 1909, acts co:-r.itted either
before or in relation to :>r~c"'ecir~s of a r.~ilitary

tribunal or b'J;trd. ::ost of the provis'!.ons of that
chapter '1ave reference to arts com.·Utted in relation
to na:1Y court of the United States. 11 There is SOJJe

doubt that .3. court-:'larti31 is included in the 'quoted
phrase (" °L'1throp, ':Uit'lry Lm: and Precedents,
Reprint 1920, p •. 4.9). Cert3in provisions of the
chaj)tcr, houever, are broader in ::lcope and (in the
v~iterls o,ioion) enconpass acts related to ~oth Amy
and llav~r cotU'ts-J""LE',rtial. They include:

Perjury
Subornation of perjury
Offer to ju~~es or judicial officer
Acceptance [Of briby by \.i.tness
Blackr:lllil
Hisprision of felony

5. Expert wit~s.!:!!., -- The c:-.lplo:iT:1Cnt of cAPcrt witnesses must
be authori~cd by the P~oy convening authority as opposed
to the Secretary of the Navy.

I\t. Rece::! :cndations

l(ee~fe Renort

II" "here the tcstir..oYly of a ci....ilian witness is essential in
a trial b;V naval court~rtial, injustice r.1A~· result fron lack
of !J0wer to require attendance. A Cen.'": ral court-~rtial should
have statutor:," po",er runnin& throug.'1out the i..fnitcd States, its
territories and p05s055io:15, to iS5uo !'J'OCCS5 to conpcl the
attendance of civilian t'it..,csscs. Any such ':itn~ss who ·i.lfully
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nCflccts or refuses to a9~ar, or r~fuses to qualify as a
':itnoss, or to testify, or produce docu.:.:.entary evidence './hich
such person has been lcgCllly sub:"'Ocnacd to t'roduce should be
dccrJ.cd guilty of f. nisde,":!Ca.,or. This :'O\1.:!r to punish shodd
not be liMit3d to pcrs~r.s rc~iding in the State, T~rrit6ry,

Possession, or District ":here in the court is huld. 1l (p. 148)

11'11... ro th... dcfcnd-nt cannot afford to pay the c;~nscs of
his 0'i"1l'1 ,titncssos, a..--:d th':! j:.lCr:c advocate is satisfied as to
this and their nuud, th~ go,~r~nt should ass~c th~ financial
hurd,..;n. ~ special fund' is necessary to r AllO\'O this fund fran
the !\:.gular I~a.vy budget. If Congress appropriates Money directly
~:\r b'r ' Y..:lar to th~ usc of the Judhc Advoc~tc General for the
purpose, thoN is no danger that budg.)t difficulties l"ill pre­
v.'nt a dofundant having noc:dod Hitnoss..:l"'." (7. 149)

IlRECOJ.1:ENDATIO!iS :

•

"(2) :\rticlc 42 (c) should be repealed, -1.nd in its st~ad

a ne~·1 articl~ should be enacted, provided that an~r person
subno..:r.'lcd to apgear as a ,"itness bcf.JI'O A. general court­
martial, a s~~~y court-nartial, or a court of lllqUiry
of the naval service, vmo '~lfully neglects or r~fuscs

to appear, to ~9tify or to produce documentary evidcncc
Which such person nay hav\.! bo..:n subpo.:.!nacd to produce
shall ce decmed guilty of a misdct:lcanor.

n (4) The jud:3c advocate in his discretion should b.J authorized
to ordor transportation at c;ovcrnr.1..Jnt ...:xpcnsc of lIitness0s
for def-.:nsc \',hore it appcn.rs thilt th~ d~fc:-,dant is ..ithout
mQ~ns, ,nd Congress stould be asked to ap?ropriatc a special
fU!ld outsidr the rcbUlA.r lJavy budget upon '·:1i..ch the Jud[e
Advocntc Gcncra1l!1a.y draw for this .'1urpasc." (p. 150)

2. rlhitc Dr~ft

Thero is no provLsLon penalizing failur~ to co~ply ~th a
subpo.::r.a. in tho lhitc Artic1J:ls.

·_ 3. i:cGuirc Draft

".!\rticlc 9. "itnl"..sscs.

"('l
I:l3rtin1,

Process for.
i'.nd a courlof

A s urnary court-r.J.3.rtial J a gcnc ral court­
inouir.1 of too nilv:'J. servi.ce sr.all rovc
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pOller to issue lil<c process to cOr.l~.::.l 1.rf.tncsscs to ap;xC!r .end
t )stify \:hich United Stat~s c?urts of cl~irli.'1<ll jurisdiction
~thin the St~t~, T~rritory, or insular poss~ssion 'ncr, such
navel court 5:1<,:11 be ord....:r"d to sit fl.-3.;.r l;n-fully issuo. Such
proc.ss sh311 run to 2.Il.J p.....rt of tho Unit~n St<;.t.::s, its
T.::lrritorios nnrl ·)oss~ssions.

II (b) R..::fus:,1 .2f !'"i.tncss to l.r~·- :lr 2.!. Lst if~·. ..L'1y ~rson
subpo..mae:d to a:",pC!l!" IlS a "d..tn",ss before a SlL ;,ar:; court-ru:.rtial,
a BunCr[~: court-tJartial or C:'J'lrt of inquiry- of the m.vel service,
t':ho wilfully ncc;L':':c.ts or r::fus~s to D.p:,.:~r, ~r rcfus::s to qualif:r
as a wi.'t.~os~ or to tcstifjr or to ""Jroduco d')c',ll·....:nt<"!~-:r evid",ncc,
'nich such ~rson n~7 ~ vo bCjn SUb)O~l~OU to )Toducc, shall
be decned guilt.y of a :Jisdcr.:c::.nor, :or . luch ..>uch .Jrson r;:J.y
be prosecuted in t:1~ district c~urt of thu '.Init..:d St:l.t~s a'1cJ. roily
bo punishod by '" fine of not ";ore t;-,::.n r·500 or if.\~rison.~nt for
not c::cc.Jdi.!tp: six ~ont:ts, or both, -:.t the discrction of tho
cow-t: Provided, th... t th~ f~~s of 3liCh ~·.'itooss ::md his nil.J"lgc
at th~ ratcs r~-ovidcd for rntncsses in the Unitud States dis~rict
court for s'!.id Sb.tc, Tcrritor~r ar insul"'.r poss~ssi?n sh.:lli be
duly puid or t..:nc!crcd s;'!,id l,litncss,rr

First ~llnntin~ RODart

II RecOrl.r:l,mr'ation; An a::lCndn nt of p..'1ragraph (c) of Article
42 of the Articles for ttl.,) Gov.Jrnl':ent of tho N~vy should be
songht nnki:1~ the provisions nm npfllicablo in r.,;spoct of
witnesses subpo,Jnacd by gon ~rn.l courts :"!.;rti.:"'.l 'lpplic'!.ble to '
rritnesses subpocna~d by surr.·....r~r courts r1'l ..·ti....J.. 1I (p, 27)

Colon.:)l Curry r.Jconncnds tho fallo'::in"" ch ....nGu in :Jr,')posod·..Gll 35(b):

nAn~r person, not subj-.lct to the Articles f()r the Gov\3I'Tl!.~nt

of tho r,~vy, 'rho, duly su0l'o...:nacd to <lppo:-or 'lS n Hitness before
:l. gencral court ~rti3l, sur:v~'lry court ncrti·ll, or cn officer
of th~ arT'\l.Jd servicos or ~ civil offici.:'.l d~sig~tcd to t.:\ke
his deposition, or court of L'1quiry, f~ils to ~pp0ar or r~fus~s
to quality 3.S a y~tncss or to testify or to eivc his evid(;nce .
or to ~iv;:l it in the l'!cnn;J!" )rovid\l:d by the:se Articles, or t:ho,
duly subpO<..ln;lcd to prorlt:.ce docU!:lCnt;'l:'y or r .. "'.1 I:vidcncc b...:forc
;'l g~ncr~l court r~rtial, sup:~~ry court n~rtiul, or an offic~r

of the trl~d services or a civil offici,3.1 dcsigrmted to t..'lke
his d_position, or court of inquir,y, f~ils or refuscs to' produce
such ovidc~c;;;, or ~'ho ixlhr.v;:,s ·,itn cant 1.:pt to th.... court, sh:.ll
be dccncd guilty of a nisde.~:mor * * ..... II
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v. Co,l1..mt

1. B~~ its torns.L -. 23 ....::·plics to persons not subj<.lct
to Military laH "'.ne. )roposcd ,,12' 35(b) l.pplics to ~rsons
not subject to the A(:·;:. It shoulj b... considered 'nether 0;'

not thes::! ;Jr.:>visions ·SI1;;uld be 3cn".rnt..:= fro;'"', .. codo of • iEt.'l,.ry
jt.:sticc.

2. In li:ht of 18 U.S.C., S~ction 1, it is unn~COGS~Y to
1osi~n~tc the crir.c of rcfusin~ to ap~ ....r or testify as ~ ris­
dl::nc::nor.

FOL - 4
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Unifor;l Coc.c of ::ilitar:' J~stice

Subject Cor,lpulsor:,' Self-Incrir.ri.nation Prohibitc~) ,l. 24

I. ;\t't"\J' Provisions

1. ~rticles of 'ar

11 ·u7I'. 24. Cor.lpulsor;' Self-Incrir.l.ination Prohibited.
":0 ''itnzss'before a nilit:l.ry court, cor:rissio:l., court
of inquiry, or bo~rdJ or before cny officer con(uctinG
:.n investiGation, or before c.n~/ officer, 'lilitrr:t or ciYU,
dcsi@1~ted to take a d~position to be ~c~d in ~virlcnce

beron <l nilitary court., cornission, court of i.'lroui~·J or
bo~rcl, or before an officer conr.uctL.'1g 1.n investi ;ation,
sh:>~l be cOl,lyellcd to irlcri..!rl.n to hi.J1.S~lf or to 'l.'lS~ ~r an:,'
"u~stion the anSVTzr to ',,;ich -',r",:! tend to incri.r:>in"tc hL.....,
or to ans''Cr any qu..:stion not aaterie.l to th~ issue' -her:.
!uch ans',:cr nisht tend to dcgrp.de hin."

2. Public L~w 759, Beth Congress, Ch'~tcr ~25, ~f Session

"S~C. 14. ..rticle 24 is ~enc:ct4 to r d:'ls £0110'·.'s:

II !;T. '24. Compulsory Sclf-Incrinin"l.tion "ohi'.Jitcc.­
'!o 'i.tness before a nilit"l.ry court, cor.mission, court of
in~~iry, or bocr~, or beror~ ~ny officer conductin~ ~ io­
vcstig'tian, or before ~ny officer, r~lit~r7 or civil,
chJsiGn"l.tcd to t<:!.kc a rl')~osition to b. l'Y'.<.'. in cvid:)ncc
befor') :: militar~' court, corYuis:;ion, court of i:1quir~r, or
bonrd, or befor') cn officer conductin: an invoJstic··tion,
sh·'.ll be cOl.lpcllcd to incri: u.n"',te hinscl! or to ,",om "Or any
ou· stioo th.:.: IlSYter to l'hich J!l1.y tend to iucriJr.in..... t..:. him or
to answor; any I"ucstion not m,:-.tcri~l to the issu;.J or I.'hen
such anS,ecr r.ti.ght tend to ctcgl''\dc him.

liTho use of coercion or unlaHful it"!f1ucncc L" any
r.1:".nncr \/hatsocvcr by any PJTson subject to :nilitn.ry 1......";
to obt'lin ~ny stnte~entJ ac~ission or confession ~r~J ~'Y

accused ~crson or 1i.tncss, sh~ll be G0cne1 to be co~duct to
the ,rcjndicc of ['ood orca...:r an(l milit 11':' eisci 11in _, and no
such $t[tcL~ntJ ~dmissionJ or conf0ss~ ~ sh~l be r,c~ivcd

in cvid:mcc 1:1;:,' "ny court-r...::rti.:'l. It eh~ll b..: th:;:: ('uty
of ~ny !'..lrson in obt~ininL -.ny 5t ...t~:;l<Jnt fror~ en ~.ccuscc;. to
l~visc hin t:y:t he (~O '5 not h"'.v~ to [."*0 '11l~' sbtcn~pt ~~t

:"11 r~c"r:!inz the offonsc of "hich ho is :J.ccUS~::l or being
L'1vcdi&~tcc!, ~",'1d th.,t ;my stClt...:r~cnt \):,r th: 'lccusctl ...1.:r be
used as 'vid .!1C":: ...g~inst hir.• in " tri .1 ' y c.uri.:.-...:::.rti....1. II
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II. II~VTr Provisions

•

•

1. l.rticles for th~ Gov...:rrL"1'Jnt of the United Stn.t:lS jj1.vy

There is no provision in the ilrtic1es for tho Gov_rpr.~nt of
the "~v;; corr..::s,onding to ;\. ' 24. ~c 29th1 60th 1.lld 68th .l.rticl..::s
for th.:! Co"/.;.rx .cnt of th~ Pnvy 1::." do' n r:u. s of "vi'; .nc,) for n.wal
c')urts md bOc'lrds. In nonc of these is Ils::1f-incrinin:'.tion l1 in'lo1";.:::d.

By ::Xccutivc Orner of th.:! Pr..::sidcnt, .:tpprovcd 5 ;:3.rch 1937,
"1~.::.va1 Courts .:md Boards1 193711 "as issu,;)Q for th... cioverru.:cnt of ,ill
porsons attu.c~cd to the Hav"!.1 service. It ".ms rcC"uircd th~t such :xr­
sons nekc thcns~1v~s ~cqu~L~t.:::~ '~th, 0 b s c r v c , ~,d com ply
t"ith t~e provisions C'1nt:l.ineC thJr..in.

Scction 235 of ll~~1.vlJ,l C)urts nnd Bon.rds , 1937'1 coP.t:l.ir.s the
fo11o~''ing !1Tovision:

I1~C Constitution prl1vid...ls th"!.t :10 :"'l rs~r. sh>.ll be
co!"t~llcd to ivc "'.n;r evidcnci..l ~r,""l.nst hir.sclf. Tho.: ""ro­
hibition of the f: fih cncnGn:mt;.:".inst cO;.1~lling a r.un
to 'ivc cvi~mc.::: J'>.inst hinsolf is ~ :>rohibit:~n of the
usc of ~~ysic~ or nor~l co .pulsion to ~A~ort co~.~,ic~tions

fron hi;t nnr' n0t ':'0 ~xclusion of his body :'.s cvic.cncc '.11cn
it is t".... to r:.·....l. 11

Pro,osed Ihvy Bill:

AP.T. 49. The Secret .... ry of the Ihvj' is authorized
to pr,)scribc , ann to lndify fron tir.'tC to tin0 , th~ rules of
pleacin~ ,~d ,roc,)cure , includi~r, ~d~s of proof, in pra-
ce :dincs beroN nn.v~l courts rortinl, otil,:;r o;>,v"!.1 tribunals 1

- nd fpct-fin,iinG bor'ies ,:'.5 \',i11 insure th.:l Q:1f':lrcoment of
discipline Ilnr the f.'\ir und iJ:1.partil'\l nc4l'r~ nistr"tion of
j~~ticc in 'the United st·tcs n~v~l s01"vicc: Pr?vid~0, Th~t,

insof,"\r fl.fi ,~p.)lic.ble, such CIOr:l.::S of ,roof sh'111 follow th~

1~\I of w vir:~ncc ,rev",ilinG in th..:: (lis"...rict cnurts of the
Unttod St'ltcs '" the tri,"1 of crifJin"!.l c.ses: Provir'ed
further, Th~t nothing contr~ry to or i~cl1r.sist~!lt \~th-thcs~
:.rtic10s sh-·ll !:lc so "'lr...lscrib0d.

III. Diffor~~c~s

Public L-"l.\"! 759 c:'!.rri-.;s f~r- ":'lrd in st~,tutor3r forn th~ funcl..:l­
ucnto'11 ri 'ht ~E"'.i.,st coj~tpulsor:r solf-L'1cd.Ll~n~.tion "'u".r~t.)cd bv the
5th ,.uendr:1...'nt te the F...ldcrJ.l Constitution. It )(;S furth r ,"":n(~ '"'1"0­

vic...:s th"1.t " ,~t!l.-=ss r::.:· n:)t ?.J c:::.ll,,1"1. u 'On to -~ns~!Cr:l qu~stion th....t
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is ~ccr3~ing, vmcthcr or not it is m ~ t c ria 1 to th~ issues.
But for such s tat u tor y provision, the rulo \~uld be othcr­
'1-_'150. '\s said in 70 Corpus Juris, in paraer~ph 894 on page 740:

lI.\lthough it has b~cn asserted in .:I. nunbar of
cases that a .T.itness ~.y refuse to give ansvmrs dlsgracL~

him or exposing hiLt to infc:u-.l.y, th.1 g..:ncral rule is that
u n 1 c sse x C use d b Y s tnt u t 0, (not
5th .~ndrJCnt to Constitution) a ~~tncss ~ not b~ excused
from an~1cring a qUustion on tho sale ground th~t his answer
1rill disgrace hin or bring hin into disrt;puto, ':hcrc it con­
cerns a nat t c r 0 ate ria 1 or r c 1 c van t
tot h cis sue 5,11

citing Broy.n v 'Talker (U.S. Sup et) 161 U.S. 591; U. S. v ThOrJaS
(Diat Ct) 49 Fed Supp 547. 'The states Tnich follo\ th~ above rule nrc:
Arkansas, Indiana, Dcl.euarc, Illinois, Kcntucl<y, :!ichiban, l~issouri,

Nevada, Hew Y:>rk, Ohio, Pcnnsylvo.ni.:l, Utah.

The proposed t!J.vy biD_ authorizes the Secretary of the
1Xlp3rt~l'Jnt of the tf~vy to pr(;sctibe rules of pl.::<!.dine .:md procoduI'C,
including rules of proof, lltro.t, insof:\r ns npplic'lble she.ll f6llo\1 the
lm1s of e viC. e n c e in the United StatJs District Court II •

But tho rule against sclf-incrinin:l.tion is narc tho.n .::l rule
of pleading or procedure or c. rule of ~vidence; it is n constitutional
gll,'J.rontoe. trot so arc ouostions that t.Jnd to dograde. Under the
proposod iJavy bill the Sccrct".ry of thQ Ikpnrtrnont 'Jf the Havy nieht·
lawfully pr':!scribo regul::l.tions as to questions ,rhich tend to dcgr<'\Gc.

IV. Reco[n~ndcd Provision

That any provision on this subject fallotf th.J lanCU,1.ge of the
prqscnt Article of ';ar 24 by providing that no l'Iitncs:s s~:lll be coo­
pulled to BOSHer c.ny question not rw.terial to the issue ",hen such :msHer
night tend to dc:;rl!.dc hin.

V. COrnr.lCnt

The practice of including in state codes r~lcv~t constitu­
ti'mal provisions in the foro of st1\tute5 night )'011 be follo":'~d in
a codo for tho·Gov~rnncnt of the ~rr.£d Forces. In o~r~tions overseas,
in ti..n:l of \TOll', a paucity of rcfl..:rcnco u"terial on courtw r:urtial
usu'!.l1y prcvnils. The code should spc.: ....k out clearly in every rcs~ct,

includin,3 ",ithin its provisions basic constitution1-1 gU=lrmtoes and
lirdtations. l:any ".flo ~rc c~ll~d upon to adninistcr such l-.rt <:LTC
unlc-'rnorl in the 1....". Unless c'Jnstituti"mal pl'ovisi "'ns ."!.rc refiected
,~thin the codo, tho n~tur~ tcnduncy is to not to vcntur0 bQyond tho
exact lancuage ')f tho code. Rcv..... rsals by c'lurts and criticisns from
th.:: ,·mor ray be :".voidcd by Nsort to such a d.Jvicc.

J.P.D.
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Unifo't':1 Code of "ilit~.r'· Jt~stico
-- !

Subj..::ct: DepOsitions - ~-rh~n adnissiblc .....ne bc;;Ior "hon tC'.::C:l,
:,: . 25-26.

I. ~ ?rovisions

1. Articl~s of ar

U;.RT. 25. Dc!'Ositions - .b':::1 .L~"1issil-,lc:.- .. cal:' a.u­
thentic~tcd daposition t,:::,!pn unon r~a::iOn".blc notice
to the o?:,ositz party r.U:" be r..;". ~ in 0.;\'i-1 :~C~ ..... :' r" "'.ny
nilit~rJ court or c.,. 'cissien in :In:" c:'sc :J.Ot c~ri .::l,
or in an" :,rocc~din6 b.::forc .. court --f L'1.quir,;r or a
nilitars board, "if such dC:1Osition b.... t~y-cn '-~.n the
witness :-;.:sid.::s, is fauna, or ::'s ~.bO.lt to ,..0 bc:rond ..
the St~tc, Territory, or nistl'ict in ~'::ich th.J court.,
conr.ri.ssion, or brer::l is ord3r- ....u to si , or be"o:":,: the
distmcc of on;; hundred: .iIes:1' ,,1"::::. "'1,-c,_, o~ trir.2..
or '1~,rL'1g, or >"hen it appo.:lrs to th'~ s,,-tisfacti n of
th. court, CO:niS5io!l, '~(\"1r(' or ·l.....p:):.:::t.L.... ~ ltlt~orit:·
th".t the -:Titn,,:::s5, by r ... C'.son of "'(;, sid<n":!sZ>, hoC:;ily
infir..:ity, Liprisonrl."nt, or ot '4r~u.~s~::,bl~ c ·ts:, is
un~_bl_ to ~ppc,-~r 'mI' tcsti:!'y in "::rsol'J. "t th..l :-,l~cc
of tri:ll 0r ~,J.'l.Tin3: Provirl ...I, ':"ho.t LStlll.OI1',· b'~
deposition .......,y !::lc :.dC.UC0ct -fOrt'".. ·.:l~~n3" in ~ .,1.1:.".1
C"1.505. 1I

1I·'c~,!,. 26. D-.;oositions - B.~for, . ·10''1. t",k..lll.. - 1)' ;Jos-'
itions to b.J rea.d in cvidcr.co b. forc '·ilitp.r:r -:ourt5,
connissions, courts of in.... uiry, ')1' ~.1ilit",.1'~r·bo~'rds,
01' io1' oth,:r usc in r,-lilit".r;{ ,'l ....l.Ginistr'l~,ion, :.i:ly bu
t~~cn b~:forc a.rr.nuthcntic~tudby ~n:r officer, ni1itary
or civil, ~uthorizcr: by th0 )..-;:,:s of the PnLtcd St."\t~s
0:' by the )...1.WS of the pl ".cc -h,.;r th(,:"1 ,")o!l:'...tion is
t:'.kcn to <:.-r'.ninistcr o.J.ths. ll

b. The :.rr..y pcr:rits i"1troduction of !c,osition h;; O;1>Josit..:
p:'.rty ":h:m not used b~r thu p".rt~· for ·~or.t SOOU1'_'-1.-

C"O: p. 123; CC' 280~75 (1915) IV B'ill. '",G, 2?9), "rr~
.1so p~r'~ts us~ of Gcpositi~n by rrosccutio~ in clpiL~l
C3SCS \m~r~ c)~r~ssly co~scntca to bv the ccr~n~c ~~c
or f.lLscntcd i~ court. ('C;: p.123; (;".0 iI'()" 1693' (1941)
III Bull.J",~, 135; Co' 280~75 (1945) IV Bull. J:,G, 229).
)i:x>sitions t~{..;n b::·forc th.. ch'1rc-cs ":':'1';:;' r ...fcric~ to
triu :,.r...: to be tN"tcd as :'. ~.~ .:lffic'-'vits (Co' 162743
(1944), Die. Cpo J:,G 191<-191,0, p. 209). " 25 and 38
'".re not .3.p.)licabl.1 to th..::: trial of _n .:nc.::I codJat~,!",t
t:y "- rilitro.ry cOrJoi.s'3ion for viol t.ion of th~, !."'."s of .
tr'.r. (.~ ..pl.ic.:o.tion of Y<U'1C.s:lit.." ".: .. Y~hit.. v. Sty.;r,
66 S.Ct.340).
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2. Public Ul.'," 759--80th Co;lGr_ss, Ch ....pt.... r .s25--?~· .-...::sslon

I!'RT. 25. D:::posic..ions - 1:. Po •••:'ssiblc - .• duJ..;:t
:l.ut;l,ntic~.to"::' dc[-osition "~~:...:n J ..., ...".:;~E.::bl~ l,.,tic0
to the op!Josito i1-".rt:· ~,. b..! r ~ .... vid :nc.... b.::lfor~
~n:r .ilit:>.ry c'Ju::-t or c':\ ~ ssiol"l .. .1"' CJ.S': not
c".pitol, or in :my !"Jroc_ L 'f"~ ~ ell,':' of in-
C"uiry or ;\ :.!ilit.::.r;! bocr", i; su...; .J,. .:'or: b ....
t ....:.k.:::n \.'j1on t~1':' '"itr.css·r_si.:..... , is rc:: J or is :.oout
to ';0 b,::yo:1G. t!'·:;: St 1t... , Territor", '-'r .1:::;+ i~t ii.
l'hich th.::: c~urt, cOI:r..issio1, 0:' >o-.r·:2..s ..... :'.,":
to sit, or 'Q.:::yond th_ cista1c .. of 0.. _ ~'r -'.. ~:il:;,
fro!"! :'hc '"'Jl='!c0 of tri:ll or hc~ri.'" , cr ~'h .r: it -:-J:'- ':'$

to :'IL se.tisf"'.ction of th' wart, ~o::T'...i:;;sion, ~-:.r~
or :.ppointi'1C authorit1f th"'t t:1- 'it.:1.'55, b:" r~"";on
of .&:', siclmcss, bOr'ily ir.fi~·rll.t~r, i:'pris-:.r.. '.:: ....... , ::'r
oth~r rcason"'blc c~usc, is un~bl~ to, or, L' fo~i~
pl::tc.:::s, bccaus:: of non~.D.::nnbilit:· ~O ,roc::ss, !'c­
fus~s to, .J.p.:>Oar <:.ncl. tcsti:'~r i.n ? .rso:) "'t tr..:: ')1- c...:
of tri:l1 0:::' hc~.ring: P~·TJ~.,'')~, 'Cr-:.t t::sti;:or)n~' b~'
~ ·t· . j. --d.. --+. d f . ·t 1....:?osJ. :.ocr. _"'"~r )...: :-. c.uc:.. lor "t";, ,..ns.:: l.n c~.;J). ....
c~ses: Pr"wi".::i •.'u"t~..:r_, Th:1.t . : ~ositi.on . :~..:; be
ro.:. :,.d in c':i:_~:'I"Cc in :\n~' c~ ... ir' ; h';'ch tl:~ 1c<>.th
p;,;n1.1t~r is <".uthoriz.::d "y 1"0" '.Jut is n')t 0:.-:.d,~torJ,
\the nov...:r the 1.!Jpointir. "uthori ':.:. sr,.·'l:!.· h"v -' ,~ir _'ct.:::d
thc.t the CC.SC b..1 tr ~ ·.t,;d :!.::> !lot c ';It 1, '1.'1,-: in such
n C:-.S0 r~ s(.:nt~nc(; of d~ath [1c"".:' n~t Ov' ··.r~j1.lctr:0d b~"
th,) cO'J.:'t-~.;2.rti:'l: :l.n'l Jrovi :cr!. lO·,.·th0:r, Th,.t at ",""'y
ti: ~ .:::.ft·;:lr' dlL~r,:.Js h-;;; b:'cnsiO'l::;~-provi~,...::r~ in
~rtic1~ h6, Clne' PCfON th.:: cb'll'~cS h·w.:! be.-..:n 1'(.:f,;)rrcd
for trial, ~y C1uthority CO:i)0t .ut to ,1.:)poi:1t ~ cQurt­
r.k'lrtic.l for th: :'riJl of such cn'\r:,-,O <'1,".y (ksiL.J].:'.tt:
offic()rs to r.:lprJscnt t:).) ;r~3,'!clttion n~ th.;; '.:.:l­
fcns-::J ..-:.no r'J!J,Y' <luthoriz.::: suc:,offic;:;rs, UJon du~ no­
tice, to to.kc th:. de 1ositior, of ".n~r ,,-itn::..ss , ".."'lc. such
d...:position nay suuscqu~ntly b .... r .c~ivc~ i~ ,;)vi~~nco

as in other C<lS;::;S. II

b. ."rt. 26 H"S not .:'.ncr.·1,c,--l by :>.L. 759.

II.

1. !.rticlcs for th..; Gov;::rn.-.cnt .o;f th_ Uniw,1 St I:.I,:S :' ...vy

:1.. ":,fl.T. 63. D.?Ositions in n"!.··;'1J. courts.--r:'1~ k­
positio:ls 0: . i.tn.:lSS_S "ay ~.: t""!{~n on !'....a~on"blc
:lotic...: to t~..: o~700i.t .... l'ty, :Jl(' . L n 'uly 'l.uth~n-­
tic:\t_ ~ Jr..:'!:' b.:l ?ut in .::vid nc~ b ,for, n"".V·~l c,,·..:.rts,
.:lxccpt Ll co.pital c~S'"'s "'---:.,: C",scs '·h 'r' t1 •.:. punish­
rent n'1y b,-, irJprisoni:-..;n:' or confin.:::.:.cnt :01' ,nrc th:l.!l

on: ~'.r as follo,lS:
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~irst, dv?Osit~ons of civili,~ 'i~n, ss~s

r~siding QutsiGC: th...: .:it ...+~, T~r::"itor", or
District in . -hich 'l !;-'v,l ;::>1.':'1'-::' is rtl"zr.... r:
to sit.

S~con·:, d~90sitions of . ::-sons i;1 t:-.~ n"':v:u
or r.ulit~r~r s_rvic [,t t: :".-3 ' or l'_.si·:i:1 Qut­
sid..:: th"" St~t~J T.:.rritor··, -'1' Di.:;t:-ict i .
•'~ich .... n-Y-.l co'.1rt is 1)1" N to s1"', ":;'~ . he>
"'rc u!'ld-:.r orc~,""rs t? Co cut i'" 0 ::: .ole,'. S~ ~~,

T.:.:,rito:;:·, or Dis~rict.

25-26 .

Third, ,:11.:1' SUC:l n~...,~l COllrt is CI'IOV !l ~ on
';:.0"'1'1"' ::l. v.::ss::.l of ti,... :':r,it~d St '.t. .•3, "'l!' .:l.t -;.
:l~..v;.l st .....tion ..:;It . ithin ~n:' St ....:..:-, TC1':"ito"''',
OJ' District. of th,. ":1it... -'. 3t ...5, th.... :.. '")0.5:1-

tions of ':i::.n~ss.::s _,- "' b t :~.:.., J"!' ".' ,':>.:::;
h.;rci'1 ::rovir..:.::l ' hcn)v·~r such itn.-:s:::;;5 r .ri,:....
or erc st....tion .... ~t such ~ ~ist"'nc~ .~~1 the
p1 C:l "h .or;:: 5::ti '"' 11"v~,l court i=:; or'.r .' t. ..... sit,
or ",1'''': ....bo'.lt to -0 t? such r':i.. :'-nc~ ,'s, in th(:
ju:;t~nt 0: t=:, conY'ni. ".lltb',r.:.t·:, ~ul"' r~"v\::r
it inpt' '.ctic-.blo t.o sec ,.. tl.1.ir ,,}~r"s;Jn-l 'l.tt"::1­
r':-.nc..:. n

b. Iinvy rul-.: r'.0..;5 not :)~1"r1it us...: ,f r..:l""O '.tion b3r op?Osit.:;
p.~,rt'T ')v(:1" ':hj..;ction ,Jf :''''rt:' for' 'ho., ct.... )osition '::'5

t;:.lccn. mst..;"-'"!. ". n.:\· r.l.:oosi'(,ibn '-~'.lst ,J tl.k·n \'i.th
court IS ;!,Jrr~ssion. O;-Cr'B, sec. '15, '1. 152). UThe
r ...fwrl tCl ,'1.110,"'.0 ~,Ct'usv~J, "0 (')j).,Qj·tW1ity to o'ot"\in
by d...position t..::stir~on~· l' , ....... 1" 'in, ~. :".t~ri~l '1 n 'nt of
tlk C ,s--' (~cnLs hm thJ ri 'h" 'o'~ r·.l1.1 ·-.n' rNC (lC:­
f,Jnsl~ "In"' 'r~s th.)r for .. ""1' j,'ici"l,lt (C:D 4-1915,
p. 156; C:"I') 6-1947, ". 192). Lii:it:--ti')i1 of s.r:t.... ncc
1Jh...:n ::. '~')osition is u.s; (1 {,,/ y>1'"s,Jc'ltion "~·pli";5 ,xl1y
to thos. s'Xlcific~ti6ns into hich vir' ,!i.c..: in;;'ro(!uc,Jo
by L..;::,o51tion -.int,~rs. C:Ct'B::: ;c. :"L, • 232; ,.....0
2-1944, p. 272).

2. Prop0sed .;.J.v:r Bill

... 1I .•ffi'. 36. ~C(;!'t in tri~.l=:; b~' C0urts- ~rt::':.l :)f ,f;__ns~s
in . rhich th..; r.-.ri .u.! ~u.'1i~hrnt is r' .th cl'1 •..... r :.~,ticl.::
8 of th..;sc. o.rticl:;s ~l~ n t ':;c;1t (I b" th _,,",-v.i:iUl'

1i:it... tions ~f piL..ish;-~..::nt ·!·.t.ch th, 7~,;si' .nt ":- !";"VC
pr~scrib ....~ ~.,o:'..,;r :,rtic1. 33 (i.) ,f th~s~ :.rticl~s , ....
rl.uly t:.thcntic ....t~~ Co ... osition tx<~ n u~on r· ~.50n-blc
notic t" the n::,:x>sitc -.rty ,•.,;:, r -.' ir~ cd" _:tce
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befor ,ny n~v~ court ,~~n it ~~ ~rs ~, ~~~ s~t­

isf::lction of t::~ ,jut'gc ~(_;\'oc:'.t f" th :...::-.....r'~ c"urt
:x'.rti.:llj or th s ..~nior :....r·· )";;J - f .~_ $'J,; '",''' C urt
::,rti ~l, or th.:. ,'_ck crurt-rort' -1 .."'fieer, or th..; ­

'T'- sid, nt of the cOur't of i."-'.lir;·j t .. : th0 .1.tr:.....ss,
by r ....~son of ~~ath, 'r.~, sic~._s~, b~·ily infir_ity,
L....prison.~nt, or r.li.lit"r:' 11:."'C 'ssit·" _~ ~'1.' .2..:.: t),
or in for.:litJl ::>l"'c~s, b~c"'u:::,-, of r.on ..._n'- ili:;'.
to ~roc :35, r"fus~s to :'.:,~,' n' t_s":.if'; i:: :,",.::rf:":m
'l,t th.:: ')1- c...: of tri::.l or h_a1' t!".: Pr"'vi 1 .•', i::"\t
th :lccus,,;:!, or rl.::f..:nn~_.,t, "'.n 'is C;W-:-s~i:- ~r :.
r_pNscntrtiv..:.: of th_ o.ccus ....(l 0'" "'e!.:1· _'1t. if 3"J

r. ...sircd b" -:ho 'J.CCUSC(' or r..'2f,mn:·r.t, 5:.".ll t, -i·.-...:n
,om oP:'Jcrtur:ity to be :'rcs.... :1t ~n"" croS~- ,;.·.... inc "ny
n.:;oon.;nf. -.g"'iast the nccu':Oec' or '~cf· ,",\.~,~rr':, 1.'11..::5s
th:o S~cr.;;t:.r:r of the [w:' has, i:1 .. xt~·';'l)r' ::1."'r· c cir­
cu..:st:>.r.c...:s, ....},.'!'r~ssl.v "utho:.. b ~ t:l t:,y':in'- .)-' tho
0':';x>sitirm '.:ithout th.:o,r-.:-:tin. o~ such op;Jortur.i.t::'. 11

!II. Diffcrenc~s

1. Public Tb \' 7"'9 -.!".I' tlw I!avy 1=.,'.::2 1iff ~r in th follo~"­
ing NSP"':Cts ir: -1-,;:.... ;:>rrr:iaions :'or :':1'4 ta:-:in' of ('e,osi­
tions ...ne'. th-::ir ._ 'r.rl.ssioi1ity:

0-. T:\,..: :.rr.\:T rules r>r,,;vid~ for ti1u uS'. of :4,,, positions
\'fh... n:::v.:::r t:~...: rL. ·.t:~ ron.-:lty is -.utho'tzcC: but. not ..I'mc~tory
one the '\~;1oint~'1'" :,·....th?rit:r h~::; ·:i" .ctoJ: th~t the c.1.sc
b.:l tru'lt ;c) "'F r.,..,t. C1.pj.~,· J., in hich CC.SJ til\.; court l"':.y not
c.dju~~.:;. (,11 .... ·:.:..'''.ih p.... r:"l'uy. Th... l::,-vy rul0s GO not )rovido
for :m:' discr.Jticn 011 th~' ;J:'.rt of th" c"nv.::nL'1.c.: l.uth(~rity.

b. Unl..~,",r the .','{'r~" rulJs, th..' court, ('.f):~·ri.ssio:!, ';)0~,!'d,

or :' lpoin"'in,~ ~ ,tl1'1Tity rtll,'s n th~ r ... :'l.::3on !,nr th... ·.... ;>osi­
tim. Un~'..::r th.::: ::~.v:r' Bill, t:,(; ju~~"o ''.~~·J,)c:.t, ')~ th;::

.::"J,.:.:r'1.1 C lUrt ·"'rtinl., th" 5",.io1' T.b...:r " tll .... !O\L'l.""' .ry
c')urt r.i"'.rti-.1, t!l,:o r:!0C:: C'"lurt- '-r~i:~l of_'ir:: ....T .,;-r th .~rc5i­
'\::nt of tr.~ C0tl:"t 'Jf inquir;r 'ill l'ullJ m th 4 :" :l.S"":; .tor
th..: ",)pcsition.

c. Th.:! :~rIJY [JNvL~l...s j.·r:-r J.S~ h!1 the: .'i.t:1-..:S5 is
b<Ton.... th.:! 1ist~_.,c ... of ')1"." hun .r~;1 . il... s fr?, til.....~1~.c0
of tri-.J. cr h_"'...·i.'1 .. , at' 1'~si-:l' s, is ~ un..-', :):" is -.o')ut
to ~} b,-,:~n~ th.:. St"t{#, "',rrit"'r::,', r ('istT'lct i.'1 7lic~
th cl"lUrt, cor.::ission, ':'1' b r ~ i!'l 0 ....• :' . to si7.. ':li.,.;
i:~';Y'bill ~rovi(1"':5 .;.. :on." its r ,"'5-:-.5 f:lr u~~ ·f 1....9 zi­
tion, ·It; ....th -mc :-:ilit1.r;; n,:oc~:;sit··.
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d. The ;\.rc:y rul-.!s prt)vi(l.c fJT usc ,')f c'. .::osit:"ons by
the (l-.!f~nso in c1.~it-_l C:lS0$. The :"w:: :"0-,.,$ not incl'.ldc
this )revision but in :l c: '0 h".s ~:li(~ t:1~t th.=: usc by
th ~.,}fJnsc of G0position in ~ C~9it~1 c~s~ rtocs·n,t TO­
~uc.~ th.~ l_",-"'.Xi.nun s ..mtoncc ,...,r "';.c-:.th. (C 0 -1944, p. 272).

c. ?L. 759 pro'1i1as fCll." th..: t,.,,~.in,.> c: ·... :J0sitions
:"1ft.::r t.h:: ch~rgJs h-:vc oc;cr. siU10r. but ::.~r,:;r.: r..,;r~r14.....1 to
trial lL'1r1er Jrd:rs of trL :,.~p')i."t·:l~· -u~.:~")rity ...... ~ ith
r...:pNs..:nt1.tiv.:;s of tho ~r':)siJCuti')n i'l.n: c.. f~"ls ... pr_s ':::1t.

Tho ;:0.\'] Bill provides fo!' tho.; )1' ;$:.noo ,,1" t~ .:'.cc!..:.:..ccd or
.1. Npr~s(lr.t:.tiv0 -·.t the ti;.~ '..If the t:-'.::in, OJ. t.ho ::.'.;-:si­

tion.

.. ,roposcd' rc-,:r.:lft
considcrc0, rc~~~,C

of
;:'!.s

;,rticlc ..J~

follo' 'S:

the .""';-- .~

l1 ..·.RT. 36 (.::.) (1) :. (~..:positi:m :::'.~. bo t"l.!(Cn :::itror:

'First. B~,.. 1.grc':'r.lCnt of tilt: p".rtL.. s, ,riol' to
tho .:lsso::-b1ing of the coW't, or

'Seeon~. Upon rc~son~~lv n ~ic, to th~ o':~OSit0
pt,rt~r, :~ithl.!' '11"io1" or SUhS0qU'-'"1t t .... thv :.ss.;lnblinLi
of tl~ court, if it nppoo.rs to the s;'l.tisfacti0i1 ")f
the judge ndvocnto of tho G0n~r~1 c~W't :~rti~l, or
the ser,ior n.:nbcr ")f th..:: Su.",',; ,. or:' 0 .urt r .:".rti1.1, or
th:: ceok court-r:".rti"l offio,:r', or th::: prosid::mt of
tho c0urt of inquir~r; tint th", c:virl.;ncc s0ul':ht is'
oth:::r\',i.se ndnissiblo, ".or:! either th"t th..:: uitncss,'
by r.:.o.son 'Jf dC.:lth, ",g.:., sic:~n.~ss, bodily i,1finitS,
inprisonr,1Cnt, or ."!.ilitnry r,..:Jc0ssit'r, is un,....blo to,
or th,"'t.t he is not "'t.Ilun'1bl\J to ;JroccSS ."'.tl,1 r.:·fus...:s
to n9pc~r 3nr testify in p~rs71 at th: ~l"cc of
t:-icl 01' hCJIl':"inc, or tr.:-.t h;,; rc.sic...::s, is f')un(~, or
is about to {;Q b,~yonr th...: rlistnncc I')f 'K,~ htl.!1c',rcd
r'il¥s f1")o the ?lo.ce of trit".l 01' h.;:c.,in~ c.nc' his t.:::s­
tin:my docs not seen to O.:l cl.~t::':"('in ...,tiv.,; of "'n ::sscn-
ti"'t.l cl..::n~nt of the c:\sc. "~n th, r ..;('Tucst :'0 t ....kc
~ d~?Osition is r~~~c subscqu~nt t~ th.:. ~s5erblL~~ of
th,: c·")u......-t, t:1.J ('..:::c:.sion 'jf the jU:4,:.:l ~/V'1C...lt.:l '1f the
G.}n.:lr<'l ct:·u1"t :....... :-ti<ll, s~;-..i"r ~.vnb~r ,;,f th..: o.ur:.:~y
cau1"t .~rti~l, ~nl ~~csi ~",~t of the c ,urt ~f L~~Uiry
sh"ll l:.>_ subj..;c-" 1.0 bcin~ ov.::rruL:r. cy th'_ c ,urt. I
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11(2) TIl..:: ~;ccus..:.:r'., 01' :~f n .~. t, ".;;'" '1is '::'lU!1­
5.::1, fir ..... rcpr~5.;mt"'.tivu "')f tl1..: '1.C~":'5 .'. ?r :'.:;f..l:-'_{~"'_'1t

if so ,~sir.:::' b:; ~h_ ,,;ccus,," r (' :',,:,"-;it, &h"'.ll co
:i'l(.;n ~n op....ort,.mit:- t""> b ~r .3(;nt ",_: t.:.: crnss-
~x:'.- in..., ~ny (' ,?Q:lcnt 'l..;~inst t:-,~ '\c..;".\"., -l '11' <'..::r_..~'"\.'1t,
'.mlcss tho Sccrct~1'"r ')f t~l~ ::"'v·· h"':.z, in ;~r"'.vr-'i:1"'.r"·

circUTlst .....1C.::S, cX:Jr .,ssly ";jt:1"'riz.,::'l th t ~{i!"' - 1f th:
c'..)!'>osition li.t~10·lt th cra.nt.:.:,,- ,f such ,"':)"'r-:.unit·,.

11 (b) '. f !Of:ition t:,:~ n 0:: :"11'",,':1.' ! 1" -l.... s~cti..J!1
("':.) "'f t~,is ~rticlo r.......:· J if 'ul:- "''J.t''.rlt.:.c· t_ I 'n'':
oth~r:isc ....<'.:ussiblo ~.s Vl. _ne~, b ... r' c i'.'.::. 1. ,vi­
c.ynce o"for.:: .... n:.-. n ....v ... l c")urt if it ~I)'!") .1'5 ......... +,~
s .....tif:!':lc~io!1 of th:) ju.t!.'C: . 'v-x:-:.t,', ··,f th, l.. ":':"1. !''''!.l C'V.l!'t

n,:!.rti ....:, such ju~:.:: ... "Iv lC".t... ",:ir.~ su":'2·ct. "o..:-i.'1?,'
I")v ...rrlll.2""~ bv the c· -..:.rt, '1" th .. 5U:-';~l'V C l:.rt .-.rti-::l,
or th..: :-:.)c'.: court-. l ....rti'l1 ')fficer, r tr,y _ rrt of .
inquiry th~.t ci:'h.;r th..:.: '. i.tnu 53, 0:· l' y ::;);'; of:- •....:.,.U,
....~.), sickn0ss, b;)r'':'l~,' infir::::'t,''-, i.. .. Jris;)'1,;:.....:t, Qr
I.lilit"'.r~.r n..:c.::ssit:', is un-t-!.: t, r th".t he: is l"!. ,t
"l..;.::n~bL.; t,) proc::.ss n r...:fus~s t J ~ ?P,,- r '\nc' tF-stify
in p~rsc!1 -.t ,ch...: ~12ce ,.,f trLl '1' I ·'.ri".-, 01' th~t
he I'\;sid..ls , is f"HWr'., )j~ i3 ~b jilt t? '0, r '.cnt,
b.::yond. thy "1.st-:'..'1c':: of ...... hun '1', ~ :;;'1.... 5 fr' J: th..::
pl....c..;: of tric.l or hc .....~in;3 ,~n" ::t<" t stL )r::r ~ ,-':3 :l'Jt
SC.:.JJl·(', .·tornin~tiv", nf "n SSJliti"l ~ r: nt ')1 th0
c~.sc, 0:' th::.t th" pr.,;s~'nt ,'h...:r";:·'.b"')Llts <J: ti,y itn...:ss
is un!mo~'n: Pro\'i,-'cc'., Th"t vlh_r· th .. t...,stL:on~T
cl)nt.~,in .... d in 0. t',,Ji-!:)sition is us.::''. "'·~i.lst ....n ::.ccuscd
11l1r1.cr the ~.uthf)rit~' of his p~r"'l;r"':"lh, ::'h..:.: punish':,mt
inPOS..Jl' \tith r.:sp{.:ct tn th .... sp..::ciiic'>tions i!l r":: ...;:1rd
tl') d1ich th..: d~):-,ositif)n is S"l u.s ... .-l 5:1.11 n"t .:,xto:.:nd
to r..J.:tth. II

2. The' 'hit..:: R.:lport, :.rticlc 16 (0), p"·G<.: ~5, Stu'ly
tlo. 2, I)rovi-~cs "'.5 fo11ol's:

11 (b) ~ 2£ rl~po~iti'ms. ';vi '~nc ... by -luly ....uth...:n­
tic"'.t;Jc' r:o:.:positLm t:l:;:cn W1r1cr '")~th is :'.(lriszi:)l",
before n~v~l c 'urts-:-..:>.rti"'!.l "'.nd c -urts -f i:1'1uiry:

(1) '~C~~ th~ r'~~~sL'1~ 1~tn...:ss is n~t ~v~il~blc

t? t~stify in ~crs~n;
(2) 'n~r~ full )~~' rtunity to sub~ ....ct th..:: ~c­

posin;' 'i.t:1.css t"'l c~-'Ss-L1tcrro· ....t JrLs h~.s b.::...:n
,:ffordcr th..., ::nrty -.6 ....inst "h"r th..: .....,~)siti.n is
off,JNd; :'.nd
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(3) Pr'l\'in~d th1.t r.o p...:rson 1,:h=,s, c?lwiction
i":,s b(:vn s...:cur..::d by th~ us_ r 1. d ""siti"n or (~""p:>3i­
tions sh~ll suff..::r O:..::l".th or i .;>ri.30:1:1._nt f')!' ~. ,Tiod
L'1 :.xccss ')f fiv'~ 'JC~.rS."

J. TN ;'cr;ui!"o' ~_i.':"lrt, "Rul.s '.Ji ?ro;:. dur.. b-:!f.-;rl:
iJ"'.v:.l Courts-r......rti:li, p..'\~~ 5, )1' lvic_s th~t C:.J;/.lsitions
r.:Y..~' b.:: US":'~ only b~· the L'.CCUSJ~ ".n~ . 1.11 ':._ (.~!: on .:'...""1
n.cc0r~"JlCC :""ith' th Fcc::r ....! rul_s nf i':~"'lC:l ·ur·.; in
criDin~l ·ri~ls.
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Uniform Code of Milita~J Justice
Subject: Courts of Inquiry--Records of, ~en Admissible

I. Army Provisions

1. Articles of ~ar

"ART. 27. Courts of Inquiry--Records of, ~nen Admissible.-- The
record of the proceedi.~s of a court of inquiry may. with the
consent of the accused, be read in evidence before any court-cartial
~r military corncdssion in any case not capital nor extending ta
the dismissal of an officer, and may also be read in evidence in
any proceeding before a court of inquiry or a ~ilitary board:
Provided, That such evidence cay be adduced by the defense in
capital cases or cases extending to the dismissal of an officer."

2. Public Law 759--80th Congress, Chapter 625--2D Session

voes not amend this article

II. ~ Provisions

1. Articles for the Government of the Navy

lIArticle 60. Proceedings; authentication; use in evidence.-­
The proceedings of courts of inquiry shall be authenticat~d by
the signature of the president of the court and of the judge
advocate. and shall, in all casas not capital, nor extending to
the dismissal of a commissioned or warrant officer. bo evidence
before a court martial, provided ornl testimony cannot be ob­
ta.ined (R. S., sec. 1624. art. 60).11

2. Proposed Nnvy Bill

nSEe. 45.
to road as

Artiole 60
follows;

is renumbered as article 44 and amended

'ART. 44. The proceedings of courts of inquiry shall be
authenticat~d by the signatures of the president of the court
nnd of the counsel for the court; but in cuse the proceedings
cannot be authcntic~ted by the signatures of th~ prusident and
of the counsel, by reason of death, disability, or absence of
d thar or both of them, they shall be signed by 0. membt:r in
li~u of the president and by unother member in litU of the
counsel. The svrorn testimony, contained in the duly authenti­
cated record of proceedings of a court of inquiry, of a person
whose oral testimony cannot be obtained. shall bu evidence be­
fore a court martial of a dEfcnd~nt befor£. said court of inquiry:
Provided. That where such testimony is used in evidencE. against
th~ accus~d person, other than lL,der the gen~rnl rul~s of evi­
dence, the punishr.'l(;nt imposed shall not extend to deeth. III
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III. Differences

A.II. provides that th, r~cord of proceedings may be rend in
eVidence. A.G.N. provid,s that the sworn testicony contained in
the duly authcntic~ted r~cord of proceedings shall be evid~nce.

A.~. r~quir£s cons~nt of th~ accused. A.G.U. does not require
cons~nt.

A.~. prohibits the introd~ction of the r~cord in cases
extending to th~ dismissal of an officer. A.G.~. provid~s that
dc~th may not b~ inflicted 3S a punishmGnt in those c~scs where
sworn testimony from the record h~s been introduced other than
und~r the g'h~r~l rules of evidenc~.

A.~:. specifically provides th~t the r~cord m~y be read in
cvid~nce before uny oth~r court of inquiry or a military board.
A.G.N. hus no such provisions.

IV. Recommended Provision

The sworn testimony, contnined in the duly ~uth~nticated

r~cord of the proceedings of a court of inquiry. of a person
whose or~l testimony cannot be obt~ined, ~y be read in evidence
in any proceeding before any court marti& or military commission
in any case not capital nor extending to the dismissal of an
officer, and mey also be read in evidence in any proceeding
before n court of inquiry or a military board. The defense may
adduce such evidence in any case .
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Uniform Code ££ Military Justice

Subject: Certain Acts to Constitute De~ertion.

See C.S., A.I,r, 58 -- Desertion •

A.H. 28
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Uniforn Code of liiliterv Justice-- '

SUbject: lnnounce::,.ent of :.ction "loct Closed Sessions. .\.

I. AT,;' Provisions

1. .rticles of . :ar

29-30

":.1'1". 2.9. COll!"t to Announce /~ction.- nenevcr the court
has ~cquitted the accused upon 311 spccific~tions end
chrtr:::;es J the cou..~ shall at once .1.nnounce such result
in open court. Um"er such rc~t.ions as the Presicent
roy prescribe the fin~ines'ane': sentence in other cases
ro.y be sirilarly annou!1.ccd. n

;'C:: 1928, par. 81: "Courts-::nrtial-Procu :u..""C-:.n.."1':)unc­
inL, Sentence; ·~2.ttcrs of, ~nc. Rl,,)corncr.~aticns to, Clc­
nancy; ;\':journ."1Cnt. -- 'hen a court-r.l<lrti'll has sent -ncen
an ·~ccuscd, the court 1''ill nt once' nll.'lounc·· the finrl.i..n['s
~~ s~ntcnco in open court, unless, in th~ court's
olJinion, CODe. 1'00.S005 exist for not '-::l~d.n'" th.:: firll:L'1Gs'
.m(~ s..::nt~mce 9ublic ~t trot tir.c. In this latt.0r ev(;nt,
the prcsi(~ent r.IoJ.:' state in op..;n court tho.t the fi.,dir.,Ss
cnd scntence .:lr-.: not· to be .:mnoW1ccd. {,...':-;~rt

II ·.T'n. 30. Clascc!. Sessions. -" n.Jnovor a :~nGr.:ll or special
court-~~rtial shell sit in claDes session, the trinl judsc
Il<~-,'oc.:lte nne the: assist1.nt tri<!.l ju(~~e o.dvocat_, if any,
shall ,~thdra~; and fmCn their assist.:lncc in referring
to the rccorccd cvi~encv is rcquirJ~, it shill be ob­
t:'.incd in op.::n court, o.n-1. in th"J prcsc.:ncc of thc accused
.:mrl of his cOW1sel, of there l ( any. II

::c:' 19?-8 contains nunorous r:.:t;o.l'l,ti::.r.s inf,llur.:....ntint this
,~rticlc, particularly po.rs. 49, 50, 51, "fS, ".n,1 80.

2. Public Law 759--SOth Con~rcss, Chnptcr 625--2d S~ssion

l!o ch:.nn:e:

II. 11~vy ?rovisions

1. :.rticlcs for the GovCI71.<":l0nt of the> United 5t:lt s !l.wy

1;0 •• G.:!. similar to .'i."I. 29.

"CD, 5...:c. 433, r6'".!~ircs '1nnounccr.c:1t of aCr'uitt'11 in
':hole or in pc'.rt.

:0 '" G•. '. siril.:l::" to . "
'" . 30.
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"'lCB, Sec. 402, provides for'with~raH;ll of accused, his
counsel, and ju~cc ~vocatcJ ~ut provides for r~call of
juc!:c ~dvoc.'lt~ to record finan_,s and sentence.

2. Propos..;lc!. 1~3.v:r Bill

:.11. 28 (a) (1) ann :.'!T. 28 (c) ".~vcry court sh'lll
annou.,cc in open court its findin and. sl"lnt.::ncc as soon
~s c.... torr....incc.. 11

110 ;Jrovision for closed sessions.

III. Diffcrcnc~s

29-30

Thcr~ is no sul.Jst<mti:.l rtiffcr:::nc:,) b~t\ ....:.cn present
.•rticlcs of -.oar an'" Proposed 1~:\vJ' Bill as to announc:ln::nt
of findinGs c.r.d. sentence. PNs~nt :\:1d "roposcj .. G. r.
ml{C no '1rovision for closinc crlUrt.

IV. Rcco'n~n~~tions

50'5:'

"

...
29

30

Keoffe R:.:oort - s:::nc ....5 Proposed ~J:'lvy Bill.

;"0 conncnt found .
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Uniforn Code of Ullit~ry Justice

Subj..:ct: Votins, RulinGs of L:!.\'I I:onbcr, RC.:l.son.:l.blc Doubt. :, .. T. 31,43.

I. ~ Provisions

1. ~rticles of \hr

".\JlT. 31. I:cthof. of Voting.-VotinL': by lOOI:lbcrs of ."\
Gcnor,"Q. or spcci"'.1 court-::\"rti1.1 upon quostions of chnl.­
len ";..... , on tho finr~n.:s, md on tho scntoncc sh:lll be by
secret i.Titt.::n b"'.l1ot. The junior·mcn.bcr of the court
slnll in c"'.ch cese count the votos, Hhich count sh:JJ.l
be cheeked by the prosidcnt, ':he l7ill forth\n..th llnnoUnco
the result of the bcl.lot to' tho ncmbers of the court.
The law member of the coart, (if -.ny, or if thore be no
law mcr.1bcr of the court), th..m th.J pr~sidcnt, nny rule
in open court upon int-Jrlocutory qu..:stions, other th.:m
ch.:lUcnC"', ::risin!: durinr the ;'Jroccodin[;s: Proviccd,
Thnt unless such ruli.ns be rnn.do by tho l:l\t rnc.mbcr of
tho court if eny member object thoNto th,J court sho.ll
be clenrcd'1nc closod mld tho:; question decided by n
t1L"'.jority vote, viv.:!. voce, bocinninc "'ith the junior in
r~(: ;~d ~videG furtherJ Th~t if ~y 3uch rulinG
be n,,--l.e by tho l~Wl l!lenbor of the court upon ~ny int..::r­
locutory q~stion oth~r t~ an objection tothe admissi­
bility of evidenco offered durinG tho trinl, nn~ any
mor.ili..::r objuct to too rulinCJ tho court shall likc\'n.se
be clco.rod und closed and the quostion decided by n
majority vote, viv<::. VOCQ J beginninr·d.th the junior
in'rmk: Provided furthor, ho"rovJr, Th't the phr"\scr,
lobjection to the'~f~ssibility or-~vilonce offered
durinG' tho tri~l', us usen in th~ next precoding proviso
h~r~of, sh~l not b~ constru~d to inclu~c questions
:lS to the orrlcr of the introduction of \'itnJS5CS or
other eviconce, nor· of thu rcc~ll of \'~tn~sscs for
furth.,;r ":X'Jl.in.:o.tion, nor ....5 to \'Jhethor expert \'/itncsscs
sh~ll bo ~dmitted or c~l1,j~ upon "\ny qu~stionJ nor ~~ to
\1h...th-.;r the court shnll vicl" tho pr~r.d.scs Hh:.t1'C .:In
offonso is ....110 _·od to h,we bo(m coonitto'\ J nor :\S to tho
conpctcncy of ··:itncss.:Js, o.s, fOr instrmce, of' children,
d.tncss~s "\lier,cd to bo ncnt':\lly incOMpCtont, -.n~. the
like, nor .:l.S t') the insmity of ....cr:use~, or \'/hcth.:lr the
crist..::ncc of n~nt"'!.l ':isc:\sc or r;x;ntal ·~cr"'.n[;l,,;ncmt on" the
p~.rt of thl.': nccusoc h..... s becoie ...n is~uc in thJ tri'll,
or ....ccus~~ Nquirx:c. to submit to ,h~rsic'l1. cxn.."'li.n.... ti:>n,

/ nor utLthor :my ...r,ru"'}....;nt or st ...ter:1.:lnt of counsel for
th~ "'!.ccus~d or of the trL"'.! jUCte ~~voc ....t~ is iopropcr,
nor ....n7 ruling in n c~so involvin: ~lit"\rJ str~tc~

or t~ctics or corr~ct oilit~ry ~ction; but, upon ~11
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thcose questions arJ.s1.ng on the trial; if any mcnbcr ob­
ject to l.ny rulin& of tho Inw ncmbcr, the court sh".11
be clc~rcd and closod and the question cccidcd by n~jority
vote of the ~nb~rs in the c:mncr aforcs<".id. II

II••RT. 43. DC·".th S,.mtcncc- 110n Lm'rful,-Ho Person smul,
by Gcn~ral c~urt~~rti~l, be convictod of ~ offenso'
for ,":hich tl-....: c.c-:.th pcn.... U:r is r...··.c:.o Ji'.:lnd.... tory by 13.\/,
nor scnt~nccc to sufi~r cc~th, cxcupt by the concurrence
of '1.11 thC' nc;~rs of s:-.i(~ court-n".rti::'.1. pr.::sont at the
tL~ tho vote is t~k~n, an: for ~n offense in these
~rticl~s expressly ~~~c punish ...blo by ~cath; nor scntcncce
to life inprisorl..-'1Cnt, nor to confincr.lo,.."'nt for more th<:'.1l

~ t.::n :t"'Ctl.rs, except by the concurrence of thrcc-fourtt:.s
of ~ll of the cc~crs present ~t tho time th~ vote is
t.:l.kcn. .\.11 other convictions a.ne. scnt...:ncos, '.:hethcr
by ccn~ral or spcci~~ court-~~rti~l, ~,~be ect~rmincd

by ~ t\.'o-thir(~s ...~tc of those lOOr.Ders present .:ct the
~ tiro the vote is taken. :.11 other qU;Jstions sh1.11 be

rlcterttinc,..l by .1. n ....jority vote. II

2. J: ....nu"'.1 Courts-!:-:.rti.:-.l (S~lTlopsis)

In case of tic vote, on interlocutory quustions, the
the objection, challon-e, motion, ~tc., is overruled
or rIeni- ,' ..

Voting upon ch~l0necs is by secret vTittcn b1.llot
r..'1r:<cd It sust:'1.incdrr or "not sustf.!.incrL II OJliberation
on cha.llenges ~-:.y include full and free ciscussion, but
thu influence of superiority III rank should not be
em91oyod in an attempt to control thv inuepcn~c of
mcrnb~rs in the 1Jxcrcise of their judGment. (P:lr. 58f)

!I finding of not 'cuilty results if no othJr v-"l.lic4 finding
is reached, but a court 1·k.1.Y rcconsi~:er I>.ny finr'i.nf,
before it h- s bL~n announced or the court opened to
receive cvi~cncc of prior convictions. In' computing
the nll:".".b..::r of V'.:lt~s r1Jquirc~ for ~ fin'~ine, a frllction
counts as ~nc. Thus ,ncr~ fiv~ ncnbcrs vote, ~ requir0­
n..mt that tHo-thirds concur is not mt if less than four
concur.

•

•
The proc0~ure of votin~ on scnt~nc~ is the S~1J ~ for
votinC on findin.:. The conput'\tion of fractions is in
the sane n1Jlncr. (Par. 80).
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II ••••••••• Rc3.son:lblc Doubt (Pm-. 78). --In" orr'cr to cOlw1ct
of ~ off~nsc thc court nust b~ s~tisfi~~J bcyryn~ a
rC.3.50n:t.blc doubt, th.:J.t th::: ::!.ccuscc! is ruilt., thereof.. By
I rcason~blc doubt I is intcn'~od not f<mciful' or inGenious
~oubt or conjecture but subst~ti:ll, honest, conscientious
~?ubt succ~stcct by th~ rAtcri:ll ~vidcnco, ~r L~ck'of it, in
the c~sc. It is an honest, subst~nti~l cis[ivin:" ~cn­

~r~twd by insufficioncy ~f ?r?Of. It is not ~ c~ptious

-:oubt, nor::!. ".:)uot sueC.)stc~ b tho in,~cnuity '}f counsel
or court <me'. unn~rr[!.nt~c by thJ t<JstiImnj'j :lor a "'''lubt
born of ::!. r.crciful inclin~ticn to ~r;ut tho ~cfcn~....~t to
csc'\pc cO!1.victionj n"1r tt (~oubt pMopt...C by sYJilP"'-th;:r for
hL"1 or those connected ti.th hin. The r...J".nin:; of tho ruloJ
is th'\t the proof nust w such ~s t-J exclu'le not every
hJ~th~sis or ~jszibility of innoc~nce but any f~ir ~nj

r,::,tivn~l hypoth-J~is except thnt of .;uiltj \;h .....t is rv.quiroc.
bein: not '"'.n 'tbsolutc or tl.'\th...:n.tic'l.l·but \ n?T<-.... l cort"tinty.
.\ court-f:l,.~rtJ.al \rhich acquits bcc:\usc, upon the cvic...Jncc,
th\.l "'.ccused I:l::ty possi~lr be inn·Jcunt f~lls [l,S f':'.r short
of ':::'P:"I"Cci..:!. tint; the ~r'lpcr ~:)unt of proof rcquircl! i1"1 a.
crir.iJl...l trial. o.s (~OCs oJ. c0urt \;hich c'lnvicts on :"'. merc
pr...,b~bility th:'.t th~ ....ccuse(~ is euilty.

'rThe rule ns to rcasonJ.blc (bubt extends to every ~lCD~mt

of th~ 'lffcnsc~ Thus, if, in '\ tri"'l for ~ssJ.ult \dth
intent to kill, a ronson~ble doubt exists "'.5 to such
intent, 'the accused Cun not ?r0perly be convicted as
clnr~ed, altho1leh he mi(ht be convicted of the lesser
inclu~cd offense of asn~u1t. Prin'\ [:'Lcic proof of an
clv~cnt of an offense cocs not prcclud0 the exist~nce

of "'- re~son"1.blc rloubt \','ith rospect to such clcm.:mt.
The court ~...y decide, for instnnca, th...t the 9r~'\
facio ovi(le:1co prcscnto1 ~oes not ..,ut\·.'~i,:h the prc­
s~~~tion of innocence.

II· 'here ~ rc"'!.son.:\bl..J doubt ",xists :lS to tho ncnt.:ll respon­
sibility of <:!.n ,",-coused for o.n ,ff.mso ch:,_r[;ed, the ~ccus0d
c:>.n not l...:!;nl.ly be cQnvicted of th<."'l.t offense. A pvrs')n
is not n0nt~lly rcsponsiblw for .'\0 off~nso unless he ,ns
"'l.t the ti:-;c so f·1.r frau fr~ n~ot.:l.l c:'.isensc, ~cfcct, or
Cc.:r-m ....If.lcnt :lS t') bl) "'l.blc c:mccrninc the p..,\rticul"r _'lcts
ch"'rced both t"l (~istin;;Ui5h rir:ht fron "r')n[;. one! t? nl~hero

t? tn.1 ri;-ht •

".\ N:'.son'lblc £!oubt r:ny L!.ris.J fMn th-.l insufficiency of
circunst ·-.nti"'.1 uvid-.;nce, .'''.n~ such insuffici~ncy r:.."'l.y be
~'ith respect ~ith... r to th", cvir\,;nco of the circur.lst"'..tlces
thvL~~lvos nr t~ the str~n-th of tho inf.Jr~nco fr~o th~n.

"........
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3. Public L'l.l'I 759--SOth Concrcss, Ch"'.ptcr 625--20 Session

IlS':C. 216. :.rticlc 31 is '11.lcnd-:1.! to) rCi1~ :".5 f111oW5:

":.RT. 31. J~OD OF vnTDm.-Votin~ by nonbcrs of
.:l c~m.Jrll· or speci:>.l cl")urt.:.r.:lrtin,l upon que sti::ms of
challoncc, on the findints, ,me! '1n the sentence shall be
by sccr~t ~~1ttcn b-illot. Tho junior ocnbor 0f tho
c:,urt sh::.ll in o".ch c'~sc COUl1.t the v')tcs, "hioh count
sh::!.ll be ch~ck.:l':! by too prcsi~cnt, v:h:> smll forthwith
.:mncwi.cc tho result of th~ bn.llot t:J the nc-nbors '")f tho
court. Tho 1:1'" n..:nbcr of '; ;\,mo1'...1 c':'urt- :.o.rtiu flr tho
pr~si:cnt of ~ s~ci...l c~urt-n... rti ...l, sh...ll rule in open'
court upon intcrlocut"'Jry qucsti"ns, ')thor·th~'1 challollL'c,
~risine 'uring thu pr:)ccc~inCs: Provi~o!, TtL...t unl~ss

such rulin, b:J m.,::!c by the L:.~.: n..:r.i:lc.;:r" r)f n. ~..::n~r~l court­
n...rti~l, if ~y ncnbcr ~bj~ct th~r~to, tho court
shJ.ll be clc.:l.rc(~ ~_n: cl~c~ ':n" the q~stion c~ccide(l by
.:l. n."'.jnrit:r v'Jte, viv~ VJCC, bc[;inni.ne with tho junior
in r-mk: ~ orovi-:cd furth~r, Th~t :.ny such ruling
r.ten.:!c by tho ~ to: nerJP..:lr of ::"c ~onuru Ct1urt-:"I"l.rti...1 upon
nny interlocutory qu-.;stion ·..,thor th'\ll ~ M'ltL:m for ~

finI11n·· of not :uilty, ')r the questi::m of :\ccus.::c's
s~nity, sh~ll be finnl ~n~ s~"'.ll constitute th~ rulinG
nf the court; but the 10.\'1 rb;.:r.'bcr nn.y in .'lJ'l~r c:.so consult
\'Ti.th the court, in closed session, bofor..: .....1.Jdnc ~ rulinG,
t:'..nd r:'_'\~' ch....n.:::;c 0,ny rulinG' k1.dc ,'1t i11y tine lurin[, the
tri~l. It sh~11 be the duty of tho l......w ncnhor of :I. gen­
er::!.l or the prosiccnt of tl sp.)ci ....1 c·Jurt-J:1'lrti0.1 beforo
:\ v'ote is tilkon to .:lo:".visc th.:: court that the accuscd r.lust
be ~rcsuncd to bo innocent until his fuilt is cst ....blishcd
by l..l!;:l.l '1.n". conp::tent evidence beyonr1 '1 rc:l.son ....ble dou::,t,
n,nn. th.'.~t in the case bcin: cansic!ercr\, if there is a
rc ....sorin~lc ~oubt ~s to the 0ui1t of the 1CCU5Cd, tho
doubt sh1.11 be rcsolverl in the ~cusedIS fwt'Jr 1.nd ho
sh1.11 be ....cquitted; if·thcrl.: is :! roason"'1.hlc Iloubt ".s

to the ~e~roe of Guilt, the fiodine nust bo in ~

lOl'~r c:';ecrcc as t'J ',:hich there is no such doubt j thn.t
the bu~d0n of ryroof to cst~b1ish tho ~uilt 0f the
t".ccuscrl is 't1pO~ the G<>vcrnr.'l:!nt. tl

"SEC. 220. ..rticlo 43 is :lJ'CndCt~ to rc-.. rl ~s f0110Hs:

npR!. 43. IE..TH S::I-:::CE--'~;;Il L.'T'UL: lJon OU
FIi"DD!GS jm 5-:iTI?'C:.-_~:o pers'm sh~.ll, b: ccner".!
c urt -~rtial, he cJr.victc~ of ~n ~ff~ns~ fnr \~ich t~

·:e ...th p..;n-~tJ is r....... ~e n ......n~ ...tor~r by l"":, nr r sl.:ntcncerl
t~ suff~r -'I.:~th, exc~pt 'J~ th... c ncurrence of ...11. the
nc;.lbcrs )f s ....i·: court ,n.rti.... l prcsont t the tir..:.: the



: •. I. 31,43

P. 5

v~tc is t"k""n, ,:m" for "'.11 !',",ffcnso in thes... "'.rticlcs
cxpr~ssly r.;.1.rc punish"'.blc by -:c".th; nor scntcnccr': to
life io;>risonr.:L. nt, o',r t -, c")nfinco.;nt for norc th".I1
ten yc"..rs, except by th..: concurrence ":}f thrc,,-fourths
of 'til th:: remors ")resent "'.t the tir.c thu vote is
t'llccn. Conviction of "ny "ffense for "hich the c".c,th
scntcnc.:l is not :;.o..n~'\t")ry '\0 1 "!fi~r s.:ntcncc to con1'L."l.C­
nmt n"t in C;{C_S5 )f t0n :/",".r5, 1'h.... ths by G,-,n,:r"'~
or s;r.:ci~l c.,urt oarti:'!.l, tn:l.y ~ ,'....·tL:rnino: ty "l t· '0­

thir's V)t~ ,r thIS", ~~crs ?r~scnt '\t the tine tho
vot~ is t~kan. :~ ot~r qu~sti0ns 5h"..11 be ~~t~r~~r

b~ ... m"jorit:t vot~."

II. r:1.vy Provisi~ns

L :.rticlcs f"r th~ G?v~rl'lIXnt of t~ United Stnt_s Nwy

n..nT. 50. Scnt...nccs, haw d.,)tcrcinc(l.-i;o person sh'\ll
be sentenced by 3. court l:L.1.rti:ti to suffer do ....th, except­
b:r t~ c mcurrcncc of t\m-thir·ts of the ror.tb.::rs ?r..:lScnt,
:mel in the c:'.sos \!here such punishn\l.;nt is expressly
provil1,cd in th,Jsc ~rticlcs. :.11 oth';r s~nt~nccs m'1Jr
be ~etcrr.ri.ne(~ by 3 m".j'Jrity of v?tes. 1r

2. t!'1vnl Courts ['.ne! Boarc'.s

ttS~C. 400. Duties of juc'J;C :.c1voc~tc .-lurinu tri,'ll.-­
During the tri~l the jud30 ~dvocntc conducts tho c~sc
for the Govorn;,:,.cnt. He executes nil I")rr:'crs of the
court; rc,'::.~~S the c0nvcninc ')r'~~r; ,:vninistcrs the
o<,.th to the members, rcp'Jrtcr, !\.l" intl.::rproter;
arr'li.;ns tho .:'.ccused; o>:,min'.:s l'itncss,Js; <mr. is r~spf)n-

,.. sihlc for the ko::::pin,:: of '1. c·,)f.Iplctc ~,-1 ~ccur"ltc r..:lcorr!
of tho proceedin~s.

•

llt'hilo the curt is in ,)p.on s.;;ssion, it is th..... ·~uty of
tho jU':.G~ nc.v")cat.:J to '\,~visc th.::: c')llrt 5.n ell rott0rs 1")£
f-:>IT.\ .'1.nr! of lw.il. On every occo.sicm d1.... n the c )urt f,cm"'l1ds
his o_"ini'"n h0 is b ..un", t? i"O"(;; it frc~ly nnc~ fully; "'.nd,
cv....n \:hcm it is not request c, to c"'.uti -n the c ,urt ac~inst
"my d..:vi1.tion fr':)r.1 css..::nti"l.l fom i:1 its !'r')ccc:lin..:·s, )r
"'.C".inst "mY "'let or rulinc in vi ')1:.ti"'o of 1..'1\1 I')r n...tri:0.
justiclJ •

"H" sh"".ll ...t 0.11 ti.-:a...s .... x .. rcis,J -r'::'1t c ....r,1 in N(:'l'· to
the '1uth.:..nticit:, o:f( ~t st.a.tcr.~:"tts hl. n.:-.y o-.kc t"l th.J
Cr"l'J.rt.
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liThe ;,ccuscd an~ his cOWlscl h'lvC ~ rir:-ht t'1 too 0pl.Ill.on
of thtJ jur!cc ':'. :VQC:1.t"" in or .)ut of c')urt, upon .::my qu,Js­
tion of lo.w nrisintj Qut of tho ;JrocccdinGs. The judea
advoc~tc 511:::.11 :lcqu:-.int hirl'.s ..If v'ith thoJ rul.:s of
evidence, nod "'.pply then in c!ctcrmininG tho ,""':nissibil­
it~r of 0vil!cnco. He sh~ll offer only such cvi10ncc :1,5
is 'l'''lpc!'ly :ir",;.ri.ssiblc. \rn~.n in r~oubt, he 5h"'.11 offer
the cvi~~ncc. Tho ju~co nlv~~~t.J is p"'.rticul\rly to
object tn the "'.cl.rn.i.ssit"\" of iMf-lTopcr ...vir!cncc., :~.nr~ he
ah"ll point "ut t" the c:urt the irrclcv:lncy of .....ny
cvi'~cncc th~t n...'1y be .....:.!r·uccd. ":fiich c.!)CS n"lt bC"lr upon
the r.l.'1ttcr un"lcr invcstignti<"ln. Sh::luld thJ ,,:(~vicc of
the ju~co ,~_v"c~tc be ~isr~G"'.r~cd by th..:' court, ho
sh.... ll be :1.11,~"~c' to enter his oZJinion upon the r..:lcort:.
Undor such circa~st~ccs it is ~lso pro~r fnr the
court to r...:cor~ too rc.:l.s)ns for its ".ccisi'">n. The
~ut~s of opiniDn ~nc docisi~n .:I.rc r~~e for the
inforrrtion of the revie'·rin..... ":.uth"-rity, ,.no shoult.
h~vc th~ ~rror, on lnich~v r si~o it r~y be fJ~~d,

brou.:rht f ....irl;r unr'cr his consi"~r::.tion, but :1eithcr
the j~J": l.r1vocnt;;;, tl'K: ."\ccusorl, nor ,i.ny ncr.ber ..,r the
C?urt h."ls ~ny' ribht to ~ntcr 'n exception or ,r"tust
on the r<Jcor~.1I

(Recorder of sun:::;u-y c")urt-rn..... rti:J.l h?.s S:W-.J ~utics of
ju~go ~rlvoc~tc of gencr~l C)urt).

1ISEe. 370. Gcn:.!ral (~utiCls nf mombers.-In cener1.1, the
r1Cr.!'.);,ll"S of the court as c. body fin1.11y dcci<:o u!Jon (\11
qu~stions o.s to the nt].ri.ssibility of cvi(lencc, ."'nd
pass upon <U.1 questions prcscntc(l to thJ c')l.lrt during
th.J cours~ of tho proce~Gin.::s•.... " .. 11

USEC. 371. Votinc.-Th(l v.,to of o<!.ch ncrnbcr u,on i\

qucstion'arisinL: r:urinr; tho proc:ress of tri'll-~s, f"r
inst"'J1ce, the C'1op..tcncy nf r.crlbcrs or lritncsscs-h..1s
cqu1.1 w.. iGht, ""-!ld, L'l tnkL"C tho opL'1ion of the c"lUrt,
the junior ZltJ."':Jcr sh"lll v.,tc first J )'iv~ V:JC:) J ;nrl th..:n
the othcrs in invoJrsu 'r'~cr of their s::mi"\rity. In the
~v~r.t of ~ tic vote upon 1. ~otion or 0bj~ctionJ thc s~c

is n~t sust~in~~. "n(lrc evi~cncc is tak~n upon such
qu:::sti ns th..:: issue is c'.ctcrroincr: ~y :!. prcpl)nc'c1"(.;ncc of
t:l,,) cvi~cncc-th~t is J ~y ttl..:: -::vidcnc...: , ..hich best :,-cc')rC.s
rith r~:".s"n ~n(l. ;:n-ob"'uility-1.n,-' too p"'.rty h~vin,' tht
~ffirn~tivc ne~c not ~rovC beY0n~ ~ rc~sQn"bl~ ct~~,t.

'h,,)r<,.; thc)'c is n n"' j ':1rityJ th-.: vi.::" of the :-.~ j )rity bOC')FCS
thoJ .!"cision nf tho c'Jurt. 1I
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115"'£. 425. i.£ctho1 of :trr~vlIl': ~t findin,c;s.-Thc c""urt
is closc~ try ~cli~cr:ti~n up~n its fin:tn :5, ~xc~pt

,-;hcrc the ~ccuse( hi.s pIc"!." ::uilty t? "1.11 sp..:cific.,ti::ms
:.nr' ch".r:.;~s, ,:mr it is p ... t ..;nt th~_t tm findinGs .-rill ~c

si.r.tply I provc·~ by pl.::::\ I "n ~ I cuilty'. In arrivin[; ~t

the finaines, the plen of the :J.ccusu"':', the cvir!cncc
;'C·1UCC~, em'. the argu."J>,;nts [J:l{~c :lore to oc cn.rcfully
CO:1sir!cr..:~. :~ft,Jr tho c')urt !~'\S suffici.:::ntly ~.:::libcr­

i.tul, the prcsi(cnt )f thc court sh"~l, u~c~ch spcci­
fic ....tion of each ch"'.r.:c, "ceinnin.:: \lith the first; put
the qucstion-:Ih..:thcr the srccific.;.ti::m is Ipr.,vc~',

Inot :'JrQvc~l, :>r Iprov0d in p....rt. I ::.:tch .•..::r.ccr sh-ul
\Jritu Ipr,)vCt~, 'n--t provcC:' , f)r 'pr,ved in p::!.rt ' __.:l.ne..
if so, lTI"1.t ~"'.rt--?v~r his 51 n:ttur~, ~n~ sh~ll h~nd

his v"te to tha prcsif'.ent 'jr th~ c"'urt. The l.:ttter,
nfter ho'~~s reccivcc ~ll th~ votes upon e~ch s~ci­

fic~tion, sh.....l.l rc .... ,·; then ~.l':"Iur' -rith"'ut (lisc10sin.:;
h~'l o~ch r.ct"lJcr votctl.~ Likc·'i.si.:, in the C.1.50 ':If <1

~n;r~l court r.~rti~l, nftor tho r~ohcrs h~ve v'ltec
u n~l th~ spccific1.tions ~f .:tny ch~rG~, they sh....ll in
the s ........lC r,l"'nncr vote as to .'!hothcr the ".ccused is of such
ch.:l.rcc 't.:ui1ty', 'n0t .:.:uilty', or 'Luilty in ,'1 less
deCI'Ce than charce~.'-....nc. if so, in l:~t deLrce. Uo
v~ittcn r.~nutcs 'Jf the votes sh~ll be prGscrved, unless
so orct.Jred hy the w'V'ninous vote of tho cl"lurt. The
decision of <1 m~jority bec~.IDs the fin'linC of thC·C0Urt.
l'fhen there is .... tic vote upon ~y of the finf.incs, tho
accused is ~ivcn the benefit thcre0f ~~rt the result is
recorder.. in th..~.t ''10.:1 .-,11ich is the more f .....vor ....ble to the
accuseel. II

"S!7,c. 443. ;"eth')(' f)f '1.rrivinc nt &cnt(Jnc~.-- .:ncn the Cr;lurt"
ros been closed. for th:' purpose of (~otcmininr: tho sentence,
,J"ch nen..'hcr 5'0"..1.1 VTJ'itc (~Olm. ,"'nr' su'.:>scri>c the ;~ ....surc
of pWlistnent \Thich he n:l.Y thin.l.c the l.ccuse,~ ')u 'ht to'
receivc nnd hc.nd his v:>to t.., t ho prcsir!.~nt, <',116 sh ....ll,
after reccivin..-; 1.11 the vr"tos, ro:"!.'.: then. .:llou'. :-:Xce!Jt
in the case of ~ ~cnth scnt~nco, \nich requires th~ C0n­
currence of t":ro-thir('i.s of the :1JnUcrs pNscnt, -U1 sen­
t,mcos n"Y be (l.::t0rnined ~Y ,'], n"jority of vot~s. If
the requisite n~er ~o not ~:roc up~n the ~turc :n~

l~~CNC :)f thc punishs:.cnt tf) be inflicted, the presi{~cnt

prncc~~s L~ th~ follo7QnG ~Lnn~r t~ o~t~in ~ ~~cision:

H~ sh"".ll b~~in '~th the r~1~0st punis~nt t~~t h~s b~cn

pr"'p~s~d n~., ~ft~r r~~~in: it ,lou~, sh~ll ~sk the
r.cdx.:rs succ,Jssivcly, bcCinnin.... 'rith the juni">r in r:mk.
'S!l~ll this be the s.:.Jntoncc· jf tho CflUrl?1 :.n': ~v..::ry

r~nOcr shill vot~ ~ vncc, ....'"l~ the prc5ir'~nt sh"':.ll notc
the votes. Sh,uld th.:.:rc be no cccisinn, the prcsic!(;nt sh-Ul,
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in tho S·':'1".le n:umer-as bofJl'C, '1bt'1.in :'\ v:>te on the n~xt

r.ril.-lest pW1ishr::.:mt, ;nc! sh"\ll 60 c')ntinuc W1ti1 ~ scn­
tenc.:l is ,:'.ccLle~ upon.' :. ti.:l 'nte on any s.:lnt::mce
shoulr. \.)c rcc':lnsir!ercct, Hith a vi..:..w to obt·"'ining a
rn,j?rity'for or ~~~inst bcf~rc pnssing on to th0 next
sentence. II

"SEC. 426. Rc.:l,S ,n ...blc ~ou'.;t.-Tho :,\CCUS.:l" shu1 n"t be
f?un~ ~·uiltj· nf ·...ny ch......r,:.;c or spccific ... ti'"ln ::Ir of a.ny
offense incltF!c:' in it unless a !:U!.j0rit~r ....f tm C'lurt
"\rc cr'Jnvincef! C'f his GUilt oc)"Onr-l. 1. rc,s'Jn...'.::lc <'~U'~t.

(Sec sec. 159.)"

"S'SC. 159. Re,s")n:lblc coubt ~cf1nc·.~.--By rc".son:"'.ble ~~)ubt

is nc-..nt "'.l1. hon .st, suiJst,nti ....1, r.is~ivin.- -;cncr...t~: by
insufficiency of j"r).)f. It is :l.-;t "':. c'~pti;)us 'rmbt, not
a ~ ubt s~~st~~ by t~~ in'~nuity ~f c~\mse1 or court
r'.tI: unvr.lrr-ntl,;·' '.'y the tcstL-.ony, nllr is it .:t (!'-"ubt born
"f a. ~rciful inclin... tion t') permit the tlCCUSC' tl') esc'lpc
conviction nnr ~rof.tptc" by sJT.lp~thy fnr hin '1r those
COI'U1ectcd with hio. ?Mar bey')fi{! c. rc".s"'M.blc c::Jubt is
not proof t'1 '1. Mnthen~tic"\l r;ennnatration. It is n'1t
pr'J.?f bey-Jnd tho p~ssibility of c. mst ....:~\}. :. rcc.s'1n"\blc
rl.ou:,t is ,J. .~oubt basec'. on ronson, 'l!1~ ~fhich is rc:as"n~~Jlc

in vic\{ of .:\ll the cvic1cnca. :Jl~ if, ~ft~r.:ln itip..,rtinl
cO::l,"'rison ,mel consic'.er.:\tion of 0.11 the avi(~encc, ona
can c.:;.ndidly· s,J.;/ thc.t one is n')t s.:\tisficc.: of the f'efcn­
~~ntl~ ~uilt, hc h~s a rcuson~bl.:l ~oubt; Jut if, ~ftcr

such ir.~nrti~l cOM~~rison rnc c~nsictcr~tion of all the
cvir:\Jncc J nno c·"'n truthf~LJ.ly s.~:' ttw. t :"Inc h·,s ~n abidinG
c"'m'iction of the clufan.~~t I s (·uilt such as ')ne "I:>uld. ,
be \i.llin..; to nct upon in tho I'l'1rc m.:i.sht:" nnd inport:mt
rottcrs rcl....tinC to one IS ""m nff.'lirs, he hn-a no NC-­
sonuble r'.oubt. :. r,lOr:ll cert'1.inty of ,:ui1t pcrsun"c,~

by tho ~roof c~l1s for convicti')n. \fu~n such ho.s bcen
cst:'\b1ishc.', 0. C':lurt c.-..n not O':ll'Q pr·:>pcrl..v .1.cquit then
coul~ it'c)nvict 'ncn there has been ~n insnffici~ncy

... f pro~f.ll

PrJPOSCt: il.w:; Bill

"S'":C. 47.

".JlT. 28 (0) . (1) E~ory fin'in~ shu1 belotcrrJincd
\;:r ... n'" j''''r-it;,r v~tc. :. tiu V"ltc sh".11 t-e :: ~ct;,;rr.d.n:ltion

in f~vor of the ~ccuser. The c urt ah...11 "'nn)~~co its
fin !i.nrs in 0lXn c'Jurt llS s.,:m .3S they h.."'.v.:. b.::cn c0t":lT'.incd.
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rr(e) lIo person sh.'1.11 be s.::ntcnccd to deeth, except by .'
the concurrence of ,~ll tho c,Jr.1bCrs of the court Darti'll,
~nd then only for the offenses for rnich tho punishncnt
of dc~th is expressly ,roviccd in ~rticlc 8 of these
.\,rticles subject to :>.ny exceptions t:hich the President
:.".".y h.'we prescribed under 33 (b) of these .•rticlcs; nor
sentenced to life ir~risonmcnt, nor to confincm~nt for
morc th,'1Il ton yo:J.rs, excopt ')y tho concurrence of thrcc­
fourths of ".ll the mcr:IDC1'S. :.11 other s",ntClnccs by
Goncrnl or sur.V1~ry court n~rti~l sh~ll ~c 10tcrnincd
b~r ... b/o-thirds vote of tho n:m•.",..:lrs ••••.•..• (I

r1S-:C. 29.
:un...ndcd to

:.rticlc
rc:.d ....5

39 is rcnutibcrcd
follO\IS:

,5 -',rticlc 24. :md

n:.RT. 24 (b) For every gcncrc..l court f.\."!.rti .1, the
conveninG ".uthority sh~ll ,p~int: (2) ~ ju1b~ ~dvoc~te,

"Ihose duties it 9h"l1 bo (1) to '"':dvisc tho court on :U.l
n1.tt~rs of 1.... 1'1 .:l.rising du."in~ tho tri".l of the C....9\1;
(2) to rul"~ on int::lr10cutor:r questions, except ch-u1::mg.::s;
(3) in or>::n court, to instruct the court upon the In.'r of
the c~sc; ~.nd (4) to Xlrforlil such oth....:r duties ':s the
Secret-,r:.' of the Navy n....y prescribe: ~vidw "' Th~t

the jude;.:: Q.~voc:!te T:k'1.y bo overruled by a f"!.1.jority vote
of th~ court, in \hich ~""s~ th~ reasons th~rofor sh111
bo sprc....d upon the recare: Provided further, Th.... t th~

judge ~dvoc~tc sh.... ll bo ~~ officer certified by Tho
Judec .\dvocJ.tc Gcn 'T.1.l us qu.-uificd to perform tfJ.&
duties herein proscribed nnd who sh~ll oe responsible
to The Judge ;.c!vocntc Gcnor~ for tho porfol'm..mce thereof:
:.nd orovidcd further, Th:lt the judge udvoc~tu shall be
suojcet"to -ch:.ilcnbc.ll

III. Differences

L I:cthors of Votin-; :lOd tlur..b..;r of Requirod Votes.

UnC.::r the provisions of t~ ~~ncc~ articles of ~~r,

n11 votes upon qU0stion of ch,U....:n,:::;c, .fin\li.n~;s, ~-..nd scn­
t...:ncc ....rc b;,o sccr:lt "ritten b3.11ot, -hi::'..: under the
proposcct ihvy Sill, theN is no ;"Ji"ovision for sccr.::t
\"ritt,;n b"!.llot on th3S"": qu.::stions. Current n....v.,~ proCC{!urc
for voting on ch,llcnGcs is by voice voto st~rtinc \dth
the junior t1C!:'borj for voting on findin[;s is by sil11cd
',)-:.llot; for s~nbncc by si;)1cd b"':llot.
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Un~cr the .~enc~d ~rticlcs of Tror, th~ junior mcL6er
of the court counts th~ votes, ~nd is checked by the
pr.::sid.mt ho cnnounccs th.;l Nsult. The ;>Tonosed Nwy
bill cont~ins no provisions for countinc; th~ votes, but
under prescnt !"....vy pr.:lcticc, the president receives the
7.Titt~n votes :>nc. reeds thc::l :!.low1, without o.sclosin.:;
haT; c .... ch n...;;d)or voted.

Qucstions of ch'lll..:n.:c ~r..... riecic~·l in both services
by .... n ....jorit~r \'ot~, :md in C.:lSC of 0. tic vot.e, both
s..::rvic.!s deny th~ cn;.ll~nbC.

In orr.or to convict of "'n off,Jr;se the <lr.llmd.!d ;,.- J.
requiN c t\~o-thirds vote, :tlilt..; the :r~vy '::-ill rcquir..:..s
only .:l ~""jorit7 vote.

L"'l order to convict of :'.Il offense for ~lhich the
dc.,th j>Cn':'!.lty is n....nc:!.tory by 1.'\;", under thiJ ,"U!'Icnded
~rticlcs of rrr, ~ll mcmU0rs of the court must. concur,
The t!2VY has no offenses for ','.'hich tt-.,=,rc is .... -.."l.nri::torjt
dc"th pcn':.lty.

I~ orG~r to ~pos~ ~ de~th ~~n~cnce, ~oth ~ills rc­
1uirc the coneurr~;nco of 1.11 r;pr.L~ers,

In orc.'~r to impose ..... sentence of lifo inprisonrn..mt
or of confinc~ent for marc th'ln ten years, a vote of
three-fourths of tho mem~ers is requirod by both bills,
which also .'lgNc in th:"',t '111 other !-; ..mtcnc.~s· n~y bo
inposad by ~ vote of tl"o-thirds of the court.

L1.\'I Pember :mrl Interlocutory QUl;stions.

Under the '~I'!lcndcd ~rticles of \'Tnr, the law DCrrber of
'\ g.:mer".l court-r.~rti"!l. rul,,::s in open court on in'tcrlo­
cutory questions othGr th~n ch~l1c~;c, ;.nd his rUlings
arc finnl cxc~pt in r~g~rd to n rr~tion for ~ finding of
not c.u.ilt,r or questions .:lS to ttl;.: .... ccuscd's s-mit:.r•
Under the t>ropos~d ~;avy bill none of "ju,1~;c :".C:vocr\tc 'Sll

rulines 1.r;J fin'\l. The proC.:JGlU"'D in both tho .•!'r:-.y ,md
I''lvy is th"" s;:x.c \n-.:n tha 1m' n..:r±er or II juJ(,'C .:ldvoc~te IS'
ruling is not fin~l--a n~~~r of th~ court nay obj~ct

to tho rulinG -..nf thu court is closee. ..ftor ....,iscussion,
~. voic~ vote, b~binninG \lith t~ junior D:'nPcr, is t1.ken
on the question, 'lnr: the voto of 1. n ....jorit~· is rlccisivc •

•
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The president of CLn :.rmy spcc1'\l. court-n."\!'thl rokcs
rulinGs sirrll"'.r to those or the law ncr.Der of <1. gencr~l

court-oarti.:ll, but none of his rulinGs .n.re fin"'.1 ".nd :U1
~re subject to objection ~ voice vote <1.5 for any non­
fin'll rulinc ~s above. Tho A.G.I!. h:lv,:: no provision for
interlocutory rulinbs on suop'r.y courts-~ti~ ~C ell
interlocutorJ qu.::stions ar~ dccieod by voice vote of
tho court.

In addition A•.1. 31 ns "\I';l.-.:nC:c~ :,,110\-,"5 th~ l~u ""-'roor
to consult ,~th the court in clos~' session befo~ [~kinb

:my rul.ing illlr.! rnits hin to ch"'.Il.b0 .:my ruling r.1D.de nt
any ti."X! (~urine th.:l tri'\l.. 1ho proposed :,.G.i'. h::,.v.:l no
such provision.

HO':lCv.... r the proposed .LG.i!. require the court to
set forth on the Tecare!. the re"'..Sons ,',ny tho court aver­
rulo·l the II judgo ~voc<'.tc", \ nilo the: "\ru.:nrlort :.rticlcs
of --:lr h:J.v0 no si:.lil ....r provision •

.mother ciffcrcncc is in th::l.t the Ill\! ocr..L.:lr is
required to ~ive :m instruction on rc,".sonnble r~ouht .:md
bur(~cn of ~roof :,,;s st1to1 in .\.'/. 31 :1.S "'.J:l.cndc~:, nhile
the proposert 1J~v~r bill st~,tcs th:lt it is the duty of the
jucgc nr1voc"'.tc to instruct the court on the 1.·...\"J of the
C.:J,se in open court.

Further (I.utics of the h\'l r.J.embor under the om~ndcd

Articles of W:lr rroy be prescribed by too Presidont (.\,'1. 8),
nnd furthi..lr duties of the 11 jU~.Ge udvoc'\te U r,l~y be pr>.ls­
cribed by tIl.;! Secretary of the N,~vy under the proposed
tJ.wy'bill.

(In rcb~r~ to other discussion on the fnoction nod
duti>.ls of the L:n ~F.lbcr of 11 jur1ee advoc~tcu, sec the
('iscussion unc.cr :L. T• 8).

Unr:0r too "oc:n~ec. :.rticlcs of .!:tT, ll'O\').S10n is !T.de
for ~ r::otion for ~ fin"in.s of not Guilty, \'-hilc tho::: t!::'.vy
bill does not ')J'ovi~c for such 0. ,.otion. HO\fevcr, the
:Lrr..:,· h:".s h.:l1 s~ch ~ notion Hithout st".tutory i..r.!.pla.....rt:.:nt.'\­
ticn, A.n'\ W1<er the "'.OcO':v~~ :,.G.I:., th S..:cr~t'\ry of the
Ihv:, h.~s '\uthority to pr...:scribc rul~s of ,roce.-'urv.

3. R~':lson'\bl... Dou' t.

The :.my "nc fhvy ~\Jfinitions of rc-::.son'\ble ~.oubt "'.N

subst"'.tltiilly the S<.l!.1C.
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IV. Reconr.lcndations

1. l:cthods of Voting a.'1d r:umber of Required votes

(a) Votes on Findings

The Keeffe Board (l:<,v~t) reco!"'~:'.ended th.:lt voting on
findines be by secret 'l!ritten b.3.11ot, th1.t :'"l. t':o-thirds
vote be req~ircd for conviction, th~t .3. unanir.ous vote
on conviction be ~rarequisite for imposition of d~~th

pen.c.lt;'. The objections to the t',"o-thirds rille con­
sidered by the bo.J.rd l:erc (1) should :l Minorit3r be
allo\'lCd to ~cqllit? an.d (2) if purcoptory ch:J.l1cngcs •·crc
'lllot;cd in ihv'7 Courts-m.··rtirU, could the defense r~~e

conviction OOTC difficult b2 ch"llcnging one ncmb~r

p.~rcrnptorily? The l\ecffe Boord '11so rocor."J";lCnccd an­
nouncement of fL~dings in~~di~t~ly .:lfter the vote.
T:ti.s rcco~ncnc.a.t ion is incoryor".tcd in the ,ro,oscd
~'av,-,r bill.

The J"eGuirc ~i.rtielcs and ~ihite Board ('hvy) ree­
Of·ncnd conviction by n F.Lajority, a tic buing rut acquitt2.1
<\nd findings to be -mnounccd immedi.,tcly.

The tlTO B"lllantine Reports !!'A1{o no recQr'ncndations
on thesc points.

The V3l1derbilt Report (.i.rJJ'~,) rccornrlcndcd announce­
ment of findings as soon as reached.

The Nc.vy JAG rcco:r.•.mds ,""'do~tion of sccr.Jt· "'ritten
ballot, CIljority vote to convict, tic to acquit, and
~nnouncenont of findings.

(b) Votes on S~ntenc~s

Th.) Keeffe Report fuvors SlJcrct \/rittcn b:'!.llot on
nIl voting, ~nct unanir~us vote for ir.~osition of dc~th

pcn""J.t~·. Tht.l Bo.::o.rd i!.lso Ncof'.r1undod (1) th1.t the court
be furnished ..;ith ns r:.uch inforrction ,"'5 possible on the
b1.ckground of thc; .:'.ccuscd "'.l1d when !.::~sible to do so,
to postpone s ... nt..:ncc for !l re".son::~.ble tir..::l :!.fter convic­
tion for the purpos~ of studying t~ v~rious sCnt0nce
fnctors; (2) t~,t sentence be announccd ir.~di~t~ly ~ft~r

~grced upon !::l:. court; z.nd (3) th,1.t credit :'15 p~ of thl.;
scnt~nc~ be given for t~1C in confin~r.~nt before trial.

•
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The J:cGui.rc ArticlC!5 -md !hite Rc,ort rcco'r:e:nc!
(l) n~jority voto for s~nt~nc~ cxcc~t for dc~th scn­
~ncc, for IThich votJ should be ~~ous, (2) scn­
t~ncc to be ~nnounccd by court, nod (3) nll~~ court
to p1:1cO ~ccuscd on ~robntion uith ex.;cution of
scnt~ncc susp~nd.

Th~ Second Ball~ntinc Report fnvo~d ~nounconcnt

of the s:ntcncc by tho court.

The V'1nd,;;rbilt Report fwor..:d .in:cdint~ 'lnnouncc­
r.~nt of t~ sant~nc~.

The li<'.vy J:.G ~co' I1.1ndcd ....doption of the :.rr.zr r.)­
quir.... r...:mts of un~i.cous vote for dc",th, thrc~-fourths

for life or Lore tln.:t ten Y_"'.r::i, tuo-thirds for nll
other scnt~nc~s, s~crct 'Titten b~l1ot, ~d scnt~nco

to b.;l .".lUlounccd by court.

(c) "oting on Ch....lLllG~5 .'1nd lon-Fin".l Rulin:s

Th.::rc 'IN no rccon;~:ndl,tions in th~ vl,rious ruports
on ch~inb th{., D_thoc of votinG on ch~ll:ml;";s (..rc.y­
socret ',Tittcn, Navy-voice). tior ,....re there cny reconr:cn­
d~tions on the nethod of votine on interlocutory qu~stions

(both - oral vote beginnins ~dth jUnior nc~w~r).

Discussion of fin:llity of lei"! n.;nbor :lnd II judge
a.dvoco.te tl ruli.n£s :md ch'Cll,mr.;c of l ...."~ r.cmbcr Md 11 juelge
D..dvocntc" o.r..: eli~cussed infr,;..

2. Lnl" i:c[".bcr Mel Interlocutory "'u...stions

(.;.) The Lt".'· !:.:.riJer or Judr;c ,\dvoc.",te L'l Gcn:::r:'.1

The I :cGuiro He port rcco!n~nd,,;d th"\t duth:s of the
Nc.vy judee :'.dVOC::l.t.::: be split so th.::!.t thor"'! "ould be t,·o
offici~ls of ~ court, ~ pro9~cntor, f~~ctioning in the
D.mn;:!r indic.....tcd br th.,t title, 'mel :l judge :ld.voroto,
y;ho '·'CS to nct in .:I. fl.-"U1n.. r si.:u.l".r to .:l civil judge
sittill[; ·.'i.th <l jur3r. The l!cQ.1iro Con..."li.ttc~ thonc:;ht
th.....t having one officer .:lcting both as prosc::cutor "'.Od
:'.dviscr on law l'OS cor.ple;t..:ly inconsistent \tith the
..:l....ncnt~ry principles of justic~. In ~delition, this
offic-.lr Wl!.S to bo indi;p-.;nel-.;nt of corn.'lnd o.nd to be
ur-der the d.irl.lct control of th~ Judge :.dvoc,'!,tc GJncTl!.L
This of.,~ic~r wcos to sur......,on 0.11 Tlitncss'.ls, rulJ on nll
~u0stions of ~cDi.ssibility of ovidence, Give i.r.pl!.rtio.l
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~dvico on l~, ~d procedure to the pros~cutor, ~ccuscd

~nd his counsel, ~nd to th~ court; question ~dtncsscs

Cl.S ho b~licvcd ncccss'lry for the full disclosure of tho
f'lots; L~struct the court ~rior to dclibcr~tions on
findings; :md keep too T-.lcord.

Tho Ilhit.J, B~ll~tincJ 'lnd Keoffe Coa:li.ttiJCS md
til.:: J.'.O ~ll rccorU1..md0d the dcsiLn.:'.tion of such fin offic...:r
but varied ~s to tho fin~l ~ffcct of the jud~o advoc~tc's

rulincs 1nrl th~ cxt~nt of his ~utics.

(~~ific~tions 1nd ':h~th~r the judee nnvoc~tc should
b~ :1 r~r'.blJr ontitlcd to vote ....rc consid...:rcd W1:!cr ". r. 8).

The i·cGuira and ./hitc Rcoorts rccoc.::lcndcd trot the
judbo advoc~tc should rule on ill questions of 3c1r'issi­
bility of evidence '1I1ct ch:llL...n,e.::s .:tne! such rulints should
be fin:l1.

The S.:lcond B'llb.ntinc ~;>ort !ollo·.~.}c. the HeGuirc
reeo. ncndations, but rccor.n..;;nc'....:d th'lt such rulinGs not
be bin!ing on the court, "but th~t 'n_~ tho court ov~r­

ruled ti1C jud.:..;c .:lrtvoco.tc, tho rc ....son for doinL so should
be pl~ccrl in tho record.

The Keeffe Report rccor.~ndcd that the jUdgo ~vo­

c~t~ rulo bn ~dnissibility of ovidence ~nd ~ll interlo­
cutory questions of la" except ch~ll~nges, ~nd ref~rrcd

for further study the question \lhother such rulings
should be bin~jnG.

31, 4J

The Vnnderbilt ~port recor,lOcncled that th~ 1..1.\'"
n.JnPers I rulings be bindi.n,g m:c0pt as to the sufficiency
of tho ovid,cnc...

TIx:! SccNb.ry of . .'ar reconncnced that the l.1.\": o.::r:bcrs I

rulines shoulr b.::l finu. except to ch:llL::nc;~s.

The !:--'vy J..G rcco!Z:md~d thct the jllcl.Cc ,:.JVOC1.tc -should
rule on ,11 interlocutory quostions oxc~pt ch1.11.nB~s,

incluCin£ 1.c~issibility of evidence nne privileGes of
uitn.::sscs, but th~t such rulinrs be subject to bainG
ovcrrul...d by tm court, in \thich Co.S..,l, tho:; re.:!.sons there­
for to hI,; includ-.:~ in the rocord.
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(c) Instructions on the t.",) of t~e Case

The i:cGuirc, B.:l.11Mti'1~, 'hite, md Keeffe R::?orts
rccon:en~ec th"'.t the jndee '\dvoc~t(; Civ~ instructions
on thc'laTI of the c~s~, ':hich ~~ulJ be L~cludcd in the
r.Jcorr, b::lforc rl.;lib.:n·~_tion ;n~ voto on findings.

The t~0.::ffe Rc.::ort l','Oulc. c."'.k~ pr....ju~icio.1 crr':lr in
th~ juCb~ :'.rtVOCtlt~ '5 rulin{;s caus,) for sitting tlsico
convicti~n on revi~w.

Th~ ::avy J J} r ~co~T1c;ndod th,t the judr,o 'l.QVOC1.tc .
re:-.r! to th.::l COH.rt th-:: .::llcn.::nts of too offer:ses ch'l.rgcd,
el~n nts of lesser ~C L~cludcc offenses, 1nC the ~lc~nts

of ,roof req~d befor..; the prosecution bcD.ns. Upon
roqucst of n. r.>l,;Ubllr or his o"n f.i-Otion he ni[;ht rcpoat
such ru,~ing at nny ti..r.tc ~lurins thlJ trial, csp.::ci:\lly
nft~r '\ 2otion to disniss an~ prior to ~~lib~rntion ~nd

vote on the fi...... dings.

~s 0 result of hearings, tho Arnoc S.Jrvic.::s
Cor:Tlitt~c ins.:.;rt;:lrf 1. rcquir....:n....:nt in the .lr'.cnd..:c! ..rticlDs
of 'Jar th~t the l1.IT nc~cr instruct th~ court on burden
of proof "'.nd roasonnblo coubt.

(d) l~tion for a Fincin& of not Guilty.

Doth the first B'l11a.ntine "nd the Keeffe Report
I'9corn:mded th"\t lbvy procc04uro includo n :'.ntion for Do

fin~ing of not ~ui1ty ~t thv 0nd of th' ~ros~cutions

c ~se. The Keeffe R~port "!ould h :,;v.:.:: the judge ,ndvoc~tc

rule on this notion, su~ject to b...in.:: avrruled by the
court.

The r:::lVY J,.G rcconrwn...1s follm:i.nb prcs,::nt :~rf.lY

pr~cticc.

no nrovision is f.!.__~'.!e for ., l·"lH ncrblJr or jud£<.l <!.cvo­
C'1.to for'S':"'_ci:li or sur:n.."\ry (rhvy) courts-mrti"ll. (See
po'!.rt IV, :.rt. 'lr 9). Therefor.;;, interlocutory questions
\ 'oule be r:eci'!ed by n1.jority voice vote of Navy sl..L-.n~ry

coutts, "'Il(: by th.:: prl..sicent of :\lTlY sp.;!ci..'ll courts-r.:rtial
subject to objection by the court.
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J. flccson:':.blo Doubt

Thor~ is no connont i.'1 th... ~:cGuir.:l, B;,llantinc,
Keeffe, ~'1hitc, or Vanderbilt Reports except th<!.t it be
th~ t:!ut;r of the Jud,:c .\dvocatc or 1 ~L\I ncnbcr to
instruct tho court as to rc<lson~blc doubt.

FSL - 1
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Uniforn~ of Military Justice

Subject: Correction - Number of Votes Required
for Sentence.

III. Differences

Punishment

A.W. 31, 43.

Death

Life im?risoncent

Confinement - core than 10 years

Confine~ent - not more than 10 years

All other sentences

(Including dismissul. discharge. etc )

FEL-I

All

Three-fourths

Three-.fourths

Two-thirds

Two-thirds

All

Three-fourth..

Three-fourths

'Iwo-t.ird..

Majori ty
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~U"n=i"fo""r",~. P..£S.£ .2£ l:ilit.~.!1: _Ju_s_t_i_cc_

Suoj~ct: Lesser Included Offenses and Basis of Sentence.
A.·I. 31, 43.

I. Arsv Provisions

1. Articlos of lar

No comparable provis ions.

2. ':anual for Cn1ll'ts-r:nrtial

Par. 78c ....•....

"L.:sscr Incll:::led Offense. - If tho .Jvid"ncc fails to prove
th~ offcns~ charg~d but docs--provc th~ co~ssion of a lessor
off~nse n~ccssarily includ~d in that chargud, the court aay by
its findings exc~pt appropriate '~rds, ~tc., of th.J specifica­
tion, and, if necessary, substitut.:: others instund, finding
tht.: accus.Jd not guilty of th.:.. ....xc.;::ptcd cllltt~r but c;uilty of
th-.l substmtial ~tt.;.:r. A far,ri.liar instance is a I. inding of
guilty of absonce without leave under a charG~ of dcs~rtion.

Such a finding may be thus ~~rdcd when th.J spccific~tion is
in th.J usual form: Of the s~~cificntion: ~~ilty oxc~pt the
words 'dcsJrt l and 'in dcs~rtion,' substituting th~rafor,

r~s~ctively, the 'lords 'absent himself without lc.:.vc from'
and 1\'1i.thout leave', of thc excopted '·,'Ords not guilty, of the
substituted v~rrts guilty.

llIn tho discussion of cartain offenses somu of thu included
off..;;nses arc stated. It

llPar. 80a. C0URTS-!':."JlTHL-P1OC:::JUR"Z--S..;nt.Jncc.--

110.. General.-Basis for Dct.Jrmining.-To tho e:~cnt that
punish~nt is discretionary, tho sent.Jncc should ,rovide for a
leg'll, appropriate, and adequate punishment. In thu ox...,rciso
of ~ny discretion th~ court nay have in fixine the punishm~nt,

it should consider, among oth~r f:"!.ctors, th.J ch,'r1.ct.Jr of tho
pr~vious co~victions, the'circwjS~~c~s vxt~nuating or ~ggra­

vating tho offense itself, or any coll~~ral f ~turc thcr~of

made r.'.nt~rial by tho lir.tit:ltions on punish.-x::nt. The t!lembcrs
should be~r in mind that the punishnvnt imposed .ust be justi­
fied by the necessities of justice and discipline •.......•.•

"In dclibcrati.,g upon th... s(,ntcnce tho court ui.ll consicl.:.:r
only such cvidcncc of previous convictions ~s relate to off~nsos

coronittvd in thc'c~sc of an cnlist~d ~ for general prisoner dur­
ing tho on~ J~~r, 3nd in th~ ccsc of others during thc thrc~ y~~rs

n.... xt ~r..::ccding the coml.lission of My offvnsc of ,:hich tho "ccused
h~s bc~n found guilty by tho court.
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liThe inposition by courts-:;1B.rtial of inadequate: s~nt..;nccs

upon officers and others convicted of crL~os vrr.ich ar~ punish­
able by the civil courts "!ould t~nd to bring th,) Army, as to
its respect for the crir.u..!lal la'\?S of the lan.d, into disrepute.

flI! the accused is found. guilty of tl"lO or lOre offenses
constituting diff~rcnt ~spccts of th~ sar.~ act or onissien, the
court should i!llpos~ punish.~nt only uith rcf:lrOncc to tho act
or omission in its nost io)Ortant as?Oct .•.•••••

"For the information of the ravic' WE; au:hority a court­
martial ~y f:>~r.tulatc for inclusion in th.:.: r.::lco.ro a brief
statcment of too reasons for the scnLnce. II

3. Public Lan 759-80th Congress, Chapter 625, 2D So..:ssion

!!o cOl!l,arablc provisions.

II. r~av·t Provisions

1. ~rticl~s for the r~v~rrwr.ynt of the Navy

n.'\rticl~ 51. Ad.:lquate punishncnt; reco~cndation to m.:orcy.--

II It shall b~ the; duty of a court nartial, in all cases of
conviction, to adjudec; 3 punishment adequate to the nature of
the offenso j but tho r.-.cmb ..rs thereof may rc commend the person
convicted as des~rving of clcm~ncy, and stat~, on tho rwcord,
their reasons for so doing. n

2. Naval Courts ann Boards

I1Sec. 429. Vlh-Jn specification 1s ;Jroved in part.--

tilt is a peculiarity of t h:! finding at r.ti.litary I.'\w th 'lt a
court nArtial, t!hor~ of opinion t~.t any ~ortion of th~ all~gations

in "I spucific,..,.tion is not proved, is .3.uthori7.cd to find tho
accus\.~d guilty of',,\ rart of the sp;;cifictltion only, exccpting
the r~~indcr; or, finding him guilty of the 'nolo (or any part),
to substitute correct words or all~gations L~ the ;JIaco of such
"lS rl.N sho\ffi :):r tho evidC:1Cc to be incorr~ct. Provided th~ ex­
ceptions or substitutions leave th~ spccific~tion still su?port­
ing th..: ch"\rgc (or in th,~ case of a su.TJ;...:lry conrt n"rti~l still
st::.ting tl'." S.:!r.C or 0. liJss_r included off.mac), th...: court may
th::.n find th.. n.ccuscd guilty. F."'.f.l.ilhr inst'lrlc~s of t~ exer­
cise of this 'lnthority occur vmen th~rc is a rnistak0 in name ~d

r.:lllk or rating, or 'to ",rroncous averment of tine or n1:l.ce, or ~
incorrect st~temcnt "'.s to .':".mount or v:U'.le. But the authority
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to find guilty of 1. lesser included offense or to make exceptions
and substitutions in the findingsdo~s not justify the conviction
of tm accused of an offense entirely scpnrate a....,d distinct in
its nature from that chnrged or specified. C"Jorc must be t:'!..1(cn
in "'.11 such findings not to except the v,ords uhich c):pross the
gravamen of tho offense in lai/. In f.l.::lking exceptions 3J1d sub­
stitutions, tho court rmst soc that tho spccific1.tion as found
proved is gr~mnLltically complet.e. n

IISce. 4.30. 'Guilty in C!. less degree th:-.n charged. '--

nlf the evidence prove the colill\i.ssion of ,-n offense less in
degree than that specified, yet included in it, the court ~ny

CXC'Jpt ",ords of too spccific::.tion, substitute otrors, pronounce
what \·ords .:l.rc not ..,royed .:md -tnt y."ords .<!oN .,roved, '1l1d then find
thG accused guilty in a l~ss degree th~n ch~rg~d, guilty of the
less.:r included off~ns~. Of this form of finding, the r.lOst
f ....11i.liar eX<l.'!1ple is th~ findin of guilty of labscnc~ fror:t st:>.tion
1.!1d duty ..·.ri.thout le1.ve (or ubr leave has ..:lxpil'\.:d) 1 u,on a
charge of 'd~surtion. I

rr"there one of the qrticles of the o.rticles for the govcrtlr.lCnt
of the Navy docs not include lattempt I in its express t .. rms, if
the specification is found-~oved so as to shoTI an ~tte~pt to
coPmit the offense charged, ~nd not the completed offJns~, the
~ccuscd should be found guilty of tho ch~rge in e less degree
than charged, euilty of one of the gcn~ral cTh~rgcs.

Uln a g,mcral court-a"\rtial case vlherc thore are two or fiPrc
specifications under a charge ''1l1d some specific1.tions arc found
proved, and oth~rs proYed in part, ~nd as thus ryroved these
1 "\tt0r support n. charge of a lesser included offense, the findings
on the chnrgc should 00 recorded, for examplo: 1* * ~i- of the
first c!l.argc guilty by too findings on the first and third spr.:ci­
fic:tions, 3nd of th~ first ch~rg~ guilty in ~ l~ss degruc than
ch'1.rged, guilty of * ~;. {} by the findinrs on the second and fourth
spccificntions. I II

IISec. 436. Previous convictions: Introduced.-

liThe judge advOC:ltc shall, i.mr.:lcdi~t.:;ly nfter r.Jcording the
findings, cxc;.;:pt \,n0TC such findings h:'\ve resulted in "!l1 :lcquithl,
st~t0 .mcthcr or not h0 has nny rJcord of previous convictions
by courts ffi<1.rtinl. If not, r.n entrJ.7 to this ,Jffcct sh"'t1l be m;:de
in the record, but the court need not be rcop.::lnl.:d. If there be
such record, th~ court shall be opened :....nd the :NCOI'd sh:l.11 be
submitted to the ~ccused for opportunity to object to its ~d­

mission. If there be no ~lid objection, it s~ll bo rend by
the judge a.dvocate in the presenco of all parties to the triaL 11



A. I. 31,43
.\DD.:iIDA

P. 0

"See. 4J8. S'll':lC: l~ust rclat.::: to current enlistment or currl..:nt
oxt...:nsion of cnlistmcnt-Zxc.:l!:ltions.-

liTho g~ncr~l rule is that th~ record of previous convictions,
in order to be :::.dr.lissiblc, l.i.ust reI~to to the current cn1.istr.lcnt
or currcnt··~r.tcnsionof the :!ccus~d, if ,"n enlisted ru..'l. On the
oth~r h~ndJ ~ncn th~ lnst enlistmont ,~s t~rmin~tcd by s~ntcncc

of court ~~rti~l or by disch~rgc as unctcsir,blc by order of the
dcp:>.rtJn.:nt, or nhcrc th,-, '1Ccusl.ld deser-ted ~ncl. subsc"'u:mtly
rr:'.udul~ntly cnlist¥d, ill convictions occurring i~ the prior
,..mlistroont ,rc <:!.dni.ssiblc."

"Scc. 442. l.Lttcr in mitig'\tion.-

IlAfter the findincs the accus.::=d m.:!.~r introduce m:l.ttcr into
mitigation or cxtcnuo.tion (sea sections 164 and 165), or m.,tt..::r
fron his service record or tcstirnon~~ :-.8 to post charact.:!r. 1T

IIScc. 164. Cn.'\r:lcter evidence. ---

"Cb<'.r,xter evidence is of tHO types, n;mely, (:\) that intro­
duced before tho finding .:lnd tending to prove the guilt or
innoc~nce of thc ~ccusod·~d (b) th~t \,hich is introduc~d ~ft~r

tho finding c.nd '\mich is, strictly speaking, not lJvidwnc..; but
is mar.: )r09Crl:r termod l':4.1.tbr in Ciutig'1tion...••..•

ltMntter in Mitigation, referred to in (b) abovo, h:ls for its
purpose the l~ssening of the punishmont to be assi~ed by the· court
or the furnishing of grounds for c rccom~cndntion to clemency.
As thus offered it h.".s n wide ll'.titude :md is not, ....s in (.:>.),
limited to tho gcn~r~l good chnroctcr of the accused nor to the
n~turc of the ch1.rges. Such ~~tter ~....y includo pnrticular acts
of good conduct, bravery, etc., and may exhibit the r~putation

or record of the Accused in the service for efficicnc~r, fidelity,
subordin~tionJ temperance, cour....go, or ,"'.ny of th0 other tr~its

thtlt go to n..1.kc ~ ~od officer or enlisted fr.M."

USoc. 165. B~tt..,;r acl.missiblc on be:h:llf of ....ccused ~ft.,;r finding.-

"After the court h~s .:lrrivcd at its finding, follo:."ing ..:..iUcr
n plc"!. of suilt:· or not guilt~.., the 1.ccusod r:lo:l,j" introduce (1) m"!.tter
in mitigntion of the punis~nt, ~hich is doscribcd in the preced­
ing section, :md (2) m::'!.ttcr in cxtonu.:"'.tion of tho off..nse. This
1 '1tt-.lr m:1y prop.:.:rly .2'xplc.in th:: circumst~ccs surrounding the
corrrnission of thiJ off~nse, L'PJ.cluding th..: TC:lSOnS th1.t ilctutcd
th~ '1ccuscd, but not ~xtcndin~ to ~ l~g~l jU5tific~tion. If ~~tter

purporting to b~ in cxt~nuation or nitis~tion is introduced ~ft~r

;'\ ple1- of guilty :md is found to controvort "ln~.. ~l(.;m...:nt of the
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offense, the court should ~roceed as set forth in scction 417.
The accused may also at this t:iLle introduce natter from his
service record and testimony as to past character. n

IISec. 44J..l. Punishment to be ae:judged.-

II It is raade b:r lay; the duty of courts martial, in all cases
of conviction, to adjudge a punishnent adequate to the nature of
the offense cor.l:ri.tted. In so doing due regard nust be had to
the requiNr.ents of the articles for the governnent of the tiavy
and. the lir.li.tations prescribed by the President for punis~nts

in time of peace. L'l cases l'mere there has been evidence in
mitigation or extenuation, a court :.artial r:.t.ay reconmend the
person convicted to cler..ency; this clenency, ho\,!<;ver, is to be
exercised only by the revie~g authorities, ,no are expressly
clothed \lith the pm:er to f.litigate or rer'li.t :'luni~hment. Sen­
tences rmst be n~ither cruel nor unusual, and must accord with
the coman law of too land .:>.nd the customs of ",ar. . ....•.• 11

3. Proposed Uavy Bill

"AnT. 28 (a) .........
II (2) A court .~rtial may convict the accused of the offense

charged, or a lesser and included offense, or an attempt of
either, or of a l~sser but no included offense. A lesser but
not included offense sh"ll be construed to mean an offense ,,111cl1
is not included in thc offense charged and only bocause of proof
of crilunal neglig~nce instead of criminal intent.

II (b) It sh1.11 bc the dut~r of a court narti~.l, in all eases
of conviction, to adju,:,"1gc a punishm~nt ade~uat,~ to the nature of
the offcns~; but the m~mbcrs th~reof nay rocomn~nd th~ person con­
victed as deserving of clcllcncy, ~nd stat~, on the record, their
r:;lasons for so doing. n

III. Diffe~nccs

1. Lwssor Included Offenses.

Both services ~rovide for conviction of lesser included
offo:onscs; how;;:ver, the proposed Hav" bill irovidcs for too con­
viction of an offense 1nerc cr.ir:dnal neel.i[;cncc is ':lrovcd instc:ad
of cri.tn:ir.al intent. This tho Navy bill Y«)uld call a "1esser but
not included oIT.::nse. lI

(This t~nni.noloQ' night bo confusing, as it night l ....ad the
layman to h~liove that a court could convict of any loss~r off0nsc.)
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2. Basis of S~nt~nce.

Under the aocndJd Articles of War, a court in determining
sent nc.:::s is permitted to take rd..tigating and cxtcnuatinc cir­
cW!lstances i..'1to consideratior., while the "'roposc~ :Javy bili
s.:...::ms to retain the ~Nscnt practice of not allmting th~ court
to consid~r such circ~~t~'C0S in adjudgine s~nt~nccs, but
allovs th0 court to li'.ake rcco~.:lndations as to clut:'lcncy. Ac­
cording to many critics, this procodurc alio·.'s th~ can'\ocning
authority to fix th..l s.:.ntcncc rJ.th~r than th~ court, du~ to
the fact that Naval courts-r3artial felt bound to i.r::l:"'Osc a ma.x­
i.r.Iu.":l. or h,Javy s ....ntcncc and lc:avo clc~ncy 0ntir..::l.7 in the
hands of th..:: convening authority in accord2ncc ·~th the mandate
of :raval Courts and Boards.

In considering pr0vious convictions, ~~ Arn~ court ~2Y

only look at E.n onlisted :nan IS conviction within th,J previous
y.ar, v.hilc U' val courts may consider convictions \,'ithin the
pr..::sent ~nlistment.

IV . Rccor:r~cnda .:.ions

Me~irc Articles:

"Article 4 (c) (2) DeterMination of !'>.;ntcnce. It shall be
tho dut,~' of the court, in all cases'of conviction, to im:->osc
adequate punishrn..::nt. The court May, in appropriate cases, sus­
p....nd thu oxecution of th~ sentence and ~l~ce the accus~d on pro­
bation for a specified poriod. No person shall b~ s::ntenccd to
suffer death, except by the unaninous concurr0ncc of th~ mc~bers

pr~ssnt, and only in casus tm,Jrc such puni~h1K'nt is CY.pr~ssly

providod in the-sa articles. All other scnt,mcas nay be deter­
mined by a majority vote."

White Articles (StudY Ho. 2):

!1Article 10 (c) (2) Dcterr.t.l.nation of sentence. It shall be
tht: duty of the court, in all cases of conviction, to im,?ose
adequate :)Unishm.::nt. The court may, in appro,riate cases, suspend
th~ ~x~cution of the sent~ncc and place th,J accusod on ~robation

for a s!1,Jcifi..id p:;:.riod. . II

First Ballantino Re~ort:

1Il..4. S~ntances. A study of ov-..:r 1600 cases clcar-..:d through
the Office of th", Judgo Advocate General in th~ months of April,
l~ay, Md June of 1943 sho~'s that ov~r thrcc-q'.lart"rs of s ....ntc;nc(.:s
adju~ged by gpn~ral courts ~tial ar~ substanti~llymitigated in
the proc~ss of rcvi-..:w.
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"Under th~ ~xisting proc~durc it is the duty of the
court, in all cas~s of conviction, to 'adjudge a punis~~nt
ad\"l~at0 to th... nature of th~ o.rf..:.:nsc I and I due regard. must
bloJ had to th0 rcquiI\.;m..,;nts of the ArticltJ$ for the Government
of the I!avy and th0 li.rni.tations flr:-:scribcd by the President
for punistu'x:nt in ti.n:.c of peace.' At the sarno time it is the
?rivilcgc of the members of the court i.ol(llviducl.ly to Irccorn~nd
the rvrson convicted as descrving cl~oancy' and to state on the
r~cord their rcasor:s for so doing. Clcocncy, ho'::cvcr, lis to
be cX...lrciscd onlyby .. Nvim"'i.11g authorities \rho r-lrc expressly
cloth~d d.th the ?O\"!..;r to ::'.i.tigat.:l or r..;.mit punishrn;)nt. I Horc­
ov~rJ tth,; c ur-ts ;'.rc admonished not to 'pr;su&lC upon the prc­
roeativc of the rovicl'd.ng authority in ..x.:lrcising clc:rl..ncy';
for such :tction, so it is decl:u"Cd, ",'Quld 00 in effect, a
reflection upon th~ judgn;nt of the Nvi·~\'ring authority. I

Inconsis~ntly, courts are ey'pr~3sly authoriz~d to rac~ivc
matt0r in MitiGation for th.,} :mrI)oso of Lss...:ning 'the
punishmont to b~ assign..:d by the court. I

IIThc' British s)''St..;r.'I, even i'lith due allo':mncc for funda­
mcnt~l diff~rcnocs, furnishes a sh~rp contrast in this r~sp~ct.
I In ~\ 'ardinr; scntl'nca, the court should take into cons:irl oration
the forrrcr scrv1c~s and "ny other clai.n'.s lillich the accused may
lay b,forc them, ,~th ~ vieTI to his being dealt with more
leniently. It is objectionable for a court to a\~rd ~ sentence
Md then to r<..icoJ"mend a prisoner to the favourable consideration
of th..: Admiralty. Such a course thro\'ls a responsibility upon
others which prop~rly belongs to the court. ,. (J~anual of ~laval
La,'/ and Court-!::rti.:l.l ProceduN, by Stuphcns J Gifford, o.nd Snith,
4th Sdition 191" pp. 89-90.)

l12xcept ilt the matter of dct0rnining generl\l policies
Gov_rning punishMents, the eourt is in thw b~st position to fix
sent.:;nces. It is th~ only pl...ce in th..: system 1 rh..:r,j the man
himself is actaally unner observation and ~ppr~isnl.

nIncN:lSe in the .'owers of CQurts to dat.,)rr.Unc ulti..m<:.tc
punishrrcnt r.ri.ght ,,:ell be accOMpanied by a !>rocedl.:ral eh"'nge
r..:quiring the announcement of findings and sentence in open
court ...t t he conclusion of trial. '!his \'lou1d C\uO':l\,nt th.:: s",nsc
of responsibility of til;: court. Tho proMpt, pul)lic ....nnoWlce:nent
of s-.1nt-.:nces 0.5 impos..::d by the courts should h"vo 'l dcsir3blc
dctc.rrcnt effect. In wdition, th.; sU&&estcd pracudurc \:ou1d
have the ~dv"'.nt~gc of ~fording th~ ~ccuscd:! fC'!.ir opportunity
to m".kc M inform:::d app;~ ...l to the rcvic"'ing 1.'.lthority.

!IRuco!T.lcnd:>tion: ll~v~l Courts a'ld Boo.rds should be Nviscd to
grant gencr~ courts ~:.rti~ 1· rg~r 90'~rs

Md Nsponsibilitics for fixi."1[. s ..mt..:nc..:s. 1l
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Second Bn.lhntin..::= Rcl')ort:

lfo conn.::nt.

K...:cffc Report·

I1REC '1 EUDA'T'IOt!:

..Th....t th~ Advisory Council consider whc".~r the Rul..::s of
Proc.::durc should provide th:\t the cocplct..:: r..;cord of ~::!st offenses,
civilim :me' nilit.:try, incladi!lE, r.::cord of mst pumshr.!.,mts, be
.:tvnil~blc ~ftcr rindL~&s hy th~ cJurt for tho ~urpos~ of 5 :n­
tt:ncc.

lilt is SUf." .st..::d th:lt cQu.rts-I:I."'.rti ....1 b.:: iVL:n br.... at"'r
discr",tion in th.3 d..:t.:lrnin:'.tion of s.:lnt",nc.::s, "n: th:'.t to this
end, courts b~ cncour~gu~ to cvnsirkr, in ~rriving ~t propur
punishment, not or~y th", facts nne circur.st~~C0S of th~ or!~nscJ

including !.1<.1.tt.::lrs in nggr."'..vation "'n':' 1rior convictions, but
".lso r.· ....tt..;rs in _xt"nu-ticn end n~tie.,.tion 'tJich the ... ccused
m.."'l.y 11.Y b ... forc: th...r.t. Clemency"'.11d ttc imposition of just s...:n­
tcncl;s shoulr1 not b...: confused.

rtTho.t the Advisory Council consi1cr :;,c'option of i1 rcquirc-
r.toJnt th~t in (;vury goJn-.:ro.l. court-martial ca~c ro'h",r<) it is fC'l.siblc,
a r...:port of psychiatric cX<:"UIl.inetion should be subr.rittcd to the
COtU't, 'tfter the findings, anc1 hefoN A s·~ntcncc is fixed. Such
roport should be .:lccomp~niod·by inforJl1.'~ltion concernine the nccuscd I s
f~ 'ily b"\ckground, educe-tion, cnvirorll'l.:..:::1t, emf,lloym.::nt and economic
st.'"ltus.

It A thorouch study should 00 rude by thl..: Advis ory Council' of
th...: g<)noJr:ll ~roblem of off,;md.::rs having p,;rson.'l.lity disorders,
omd r-uch questions considl.lTed as ·:;h.::th.Jr nn i..nunodi~t.J .'ldninistra­
tivc disch..'lrgc should b 0 porr:'itt.::!d for su.ch of functors guilty
of purely milit~ry off~nsos.

lIRccorrrn"'nd.'l.tion of Clemency 1">y tho Court:

lilt h1.S -ur..:.ady boen pointl..ld out i:1 thi5 scctio:1 Un t evidence
or st~tvrn~nts offv~cd by the ~ccuscd in cA~enu~tion or mitigntion
.... r.,:: orop~rl:l factors ;lhich should 'tx.l consid.:.:rod b'T tho) court in
pos~ing upon the svnt.::r.c0s. The -. '~ight to b 0 (.,i v",n such evid::ncc
or st1.t...m nts C".Il. b..;st b.:: '::VllU:'.t..::c. by the court. H. retofore,
thvsC n1.tt...rs h~v ~en r...:g~rdud ~s ~1tt~rs of-clv~ncy for the
considvT['.tion of th;;. r.::vic'Iring ".uthority ~lonc. ::cmb...rs of C'Xlrts
h"'.v be",n crJp0'111.::rQd to r,::cor.1l... nd clcr.Jncy in proper C:lSCS, but
...r .... not supposed to infrL'1gl.: upon th,.; "'IO'I ....:rs of the r..:vi",.fi.ng
~uthorit~r b:r givin;- r...ig~:t to such n... tt.Jrs '.:h-.:n d-.:t.Jr.....minf; S"::::I­

t..:nco; Th~ I30:lrC h:"!.s sUt;gl,,;st;;.d t:klt disCT.Jl.ion be eiv~n the court
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in the dctcrnir.~tion of s~nt~nc~J .ith full poTI0r to consid:r
all circwnst.:mccs in cxt..::nu:'\tion or 1"itig-tion. If this
sug:-,..,stion is :ldoptcd, thor..:: Hill bo..; no need to NCOIlWcnd
clcIllI.:ncy to a superior authority. \ih;:tcvcr cleMency is indi­
C1.Wd eM '='0 IX:fl.ctcd b~r a SU5:J nsion of scnt .. ncc on prob.:-.­
tion.

"This of course rcl;,,'.tcs to ox.:rcisc of chncncy in th..: first
inst.-mcc. It h......s nothing to do"\"i.th subsequent clC:T.10nC;7J

extended b~r ttp !·I:-v;· Dcp-rto.;;nt, :::ithcr u,on initi-l r..;,vicH of
th C'lSC, or upon p....~iocic clcm..:~cy rcvic,:.11

Vanderbilt R.::=">Ort:

II). Thl~ :::mu:l.1 sh:'luld cont ..... i:'l c. st ....t_mJ:1t th:".t it is th..: duty
of courts-m.-l.rti...1 to exercise t:l",;ir m.'n jucgr;<ent in inposing
sentences "'od th-t th~y should not 'lr?!1QtL'l.ce s.::nt.:.nccs \'lhieh
they knoVl to bo cy.ccssiv::l, relying on the revio\d.ng 'l.uthority to
r.Jduc...: th.Jm.

IIAll c'"Iurts-nrti -..l should 1nnounc:! th.:::ir findinGs cs soon
M ro".ch,Jd :,nd, in c:\sc of conviction, shlJuld hc:".r al'GUfi'Cnts of
counsel on questions ')f s:mt..;ncc ".00 th·'\t upon rcnchi.l'1g i'. dctcr­
nin'\ti.on l.S to scnt....:nce, should cnnounc~ the sentence. n

Fr:L - 1
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Uniform Code of' ilitary Justice--,
Subject; Contempts

I. Army Provisions

1. Articles of .lar.

"ART. 32. Conte>=ipts.--..\ tlilitary tribuna.l may punish as for
cont~pt any person who uses any menacing woras, signs, or
gestures in its presence, or who disturbs its proceedi~bs by
any riot or ciisorder: Provided, That such punishment shall
in no case exceed one month1s confinecent, or a fine of ~lOO,

or both.

2. Manual for Courts-liartisl, Sec. 101.

liThe conduct described in A. :1. 32 constitutes a direct
contempt and is punishable by one month's confinereent, or a
fine of .100, or both. Indirect or constructive conterr~ts,

(i.e., those not cornnitted in the presence or immediate prox­
iaity of the court). and the conduct and acts described or
referred to in J •• ~. 23 are not included, may be punishable
under other provisions of law, such as for instance. A. i. 23,
in the- case of persons not subject to military law, and A .. j. 96
in the case of persons so subject.

liThe words t1 any person ll as used in A.rI. 32 includes all
persons whether subject to military law or not. This con­
struction, however. does not apply to members of the court.
The court has no power to punish its members. 11 However, im­
proper conduct on the part of any member is considered a
military ofranse.

It';lhere a contempt punishable under A. n. 32 has been
co~itted, the court may. after giving the party an opportunity
to be heard. impose sentenc£l within the limits of A.~]. 32.
Before sentence cnn be executed. it must be approved by the
revievnng authority. The c)urt may if it desires cause the
removal of the offender and in a proper case initiate a
prosecution against him before a civil or military court. 1I

3. Public Law 759--80th Congress. Chapter 625--2D Session.

No changes.

II. ~ Provisions

1. Articles for the Government of the Navy.

"ART. 42(a) Conternpts of court. -- :henevcr any person refuses
to give his evidenca or to give it in tho nanner provided by
these articles. or prevaricates, or behuves with contempt to
the court. it shall be lawful for the court to imprison him
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for any time not exceoding two months: Provided, Thut the
person charged shall. at his O\m request but not other:/lse,
be a competent uitness before n court martial or court of
inquiry, and tis failure to m~k~ such T6quest shall not
CT&atc ~ny presumption against him (R. S. S6C. 1624, Art. 42;
Uar. 16, 1818, c. 37, 20 St~t. 30).

2. Naval Courts and Boards, page 180-1.

III. Diffor~ncos

"Authority of naval courts to puniEh contempts is con­
tained in n.G.N. 42. The articl~ is not construed as €~­

tending the authority to punish for contempt to a surr.n~ry

court martial or deck court.

IIhRT. 35(b) Any person not subject to the Articles for
the Government of the Navy•......... who refuses to give his
ovidence or to give it in the manner provided by thGse Articles,
or bohaves with contempt of court, shall be dC6med guilty of
a misdcmeo.nor ...•.....•~n~ shall be punished in the
district court of tho United States. 1I

is renumbered as articlu 35 and amendedArticle 42
follows:

lts:::c. 32.
to rond us

U· .nen a witness is char&6.d w1 th conte~pt. h~ should be
peroitted to reply. The nction taken is properly sur.~ry;

a fo~al trial is not required. If th~ r~ply is satisfactory,
the proceedings for con"l;empt rn3.y be t.:nd6d. 1I .;'hen 0. civilian
witness is adjudged guilty of contempt, th~ mntt~r sh~ll be
c6rtifi~d to the U. S. district &ttorn~y for the necessary
action in the pr~mises as required by law.

"ART. 35(c) ;"/henevE::.r any person, subject to the Articles
for the Government of the N~vy, refuses to give his evidonce
betore a general or summury court marti~l or court of inquiry
or to givo it in the ma~er provided by these Articles, or
behavos with cqntempt to the court, it shall be l~wful for
thu court to imprison him for any time not oxceeding ~NO

months. 1I

3. Proposed Navy Bill.

1. 13 Corpus Juris 5, Sec. 3 dofin~s direct cont~re~t ~s an
opt.:n insult committed in th6 preBcnc~ of thd court to the person
ot thu prEsiding judge, or a resist~nce or dotiunce in his
prosence to its powers or authority, or improp~r conduct so
near to the court as to obstruct its prooeedings. Under the
provisions of A •• I. 32, u milit::l.ry court is limi"l;ed to punish
for contempt any person Who degr&des the dignity ot th~ tribunal
or obstructs its proceedings by creating disordors. The proposed
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, ... G.N. 35(0), rel~ting to persons subject to naval law, Qnd its
corr",s?onding proviso in .~rt. 35(b), referring to persona not
80 subj~ct. is broader in concept nnd conforms substfinti~lly

to th~ ab~vo definition.

1. McGuire R~port, 1946.

3. Judge 4dvocate General (nuvy) Recommendations.

2. K~orfb Roport.

Repeal ~.G.N. 42(a). Enact new ~rticle ernpowQring generul
and sunmury courts mnrti~l, and courts of inquiry to punish any
pvrson for cont~mpt of court.

IV. Recommendations

Any rolibry triburul m.ly sum!narily try Ill1d punish an
offend~r, mili~~ry or civil. for contemptuous behavior in
viol_tieD of ~.;. 32. The propos~d Navy bill. on the other
hand, confers jurisdiction only upon genoral ~d summury courts,
and courts of inquiry to pc~lize for cont~m9t p~rsons subject
to nav:..l 130',7. However, ,..there the violator is not subject to
tht': .",rticles tht:: !r"..ltt(,T m..l.Y be c£;rtified to the U.S. district
attorney, ~rt. 35(b).

1\. ••1. 32 c.uthoriZE;S punishment not to eXCeed one month's
imprisonment or ~lOO or both, subject to ~pproval of the
reviewing authority. The maxicum punishmvnt ~pplic~bl~ to
persons 5ubj£ct to naval l~w shall not Exc~6d t~ oonths
confinement. ~.G.N. 35(c). S~ntences adjudg~d for cont~mpt
by the her&in authorized naval courts ~re not subject to
review.

(b) Punishment shall consist of two months' pay or ~NO months'
confinement.

(~) Gener~1 and summary courts martial, and courts of inquiry
may punish any person subject to A.G.N. who refuses to give
t~st1mony or commits conternot., .

Suggests enr;>o'Ncring gt>ner:ll and sUllIn:lry courts-mnrtio.l,
c.nd courts of inquiry to punish :uty porson subject to .~.G.N.,

who erc guilty of direct contern,ts. by 't-:IO (2) months confinement.

(c) Parsons muy appeal to Secretary of the Navy within 10 days.
Execution of sentence to be suspended pending decision on
a?peul.

(d) ~ny civilinn ..••••....who refuses to testify may be
prosecut~d in the District Court of tho U.S.

2.

3.
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P..,Tsons, subj ... ct to ..• G.N •• "..ho willfully neglect or refuse
to uppe~r or to produce docun~nt~ry evidenco when duly
subpo~nn~d may be punished under tho ganor~l ~rticle for
conduct to the: prejudice of good order and discipline. by
5~par~tc disci?linary action. Contempts by civili~ns should
be added to offenses constituting misd6~anors.
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Unirorc Code of Military Justico

Suoj....ct: Record of Proceedings -- .."
J" .... 33-34

I. ..nny Provisions.

1. .h.rtic1t:8 of ,iar.

"•..aT. 33. Recorcs - gen€.r .... l courts-n:~rti:...l.-- Each gener....l court­
!:Urti 1 sh~~ll keep a separ.:...te rEcord of its procc.cdings in the
tri~l of ~uch c~se brought before it. and such r~cord sh....ll be
uuthentic~tcd by the sig~tliT~ of th~ presid~nt nd the trial
judge advoc:ttc; but in C'_S6 tJlO ncord C.lDnot b~ ::tuthenticuted
by th~ president ~nd tri~l judg~ cdvocat~. by rc~son of the death.
di8ability or chsence of either or both of then. it shell be
signed by & mc~ber in lieu of the presid~nt ~Ld by ~n ~ssistf~t

triul judgo udvoc~te. if thero ~o one. in li~u of the tri~l judge
ndvoc~t(;; o-chl.rwise by -:.nother mecher 01' the court. II

"•.RT.. 34. Records _ Spcciul and SUIIlJ!j ry Courts la!lJ.rti~I.-- &..ch
speci~l court m~rti~l and each sunm~ry court m~rti~l sh3ll keep
!l. r.::cord of its proceedings. 5ep'~rate for e.lch c~se. '"hich record
sh..:.ll cont... in such m:.tter and bl:; authentico.ted in such ~cr
~s r.~y b~ required by regulations ~hich the President may from
tim£: to tine prescribe."

"•.RT. 17. Trial judge advOC':lt(; to prosecute; Counsd to defcnd.-­
The trL.l judge 'ldvocnte of .1. gener~l or speci",l court-m~rti'l1

sh',ll prosE:lcute in the numo of the United Stutes, nnd shull under
the direction of the court. prepare the record of its proceedings.

"
"aRT. 115. :~ppointment of Report(;rs and Intorpretcrs.-- Under
such r(;gulLt.tions LoS the Sccret.:..ry of .io.r m,(¥ from time to time
prescribe, th~ president of ~ court-marti~l or milit~ry commission
or u court of inquiry sh~ll hav~ power to uppoint u rCpoTt~r.

who shall record th~ proceedings of ~na testimony t~kcn before
such court or commission uod may set down th~ Bame. in the first
instnnce. in shorth.md ••.•••.••. 11

2. ~nu~l for Courts-MartinI.

"SEC. 85. Courts-Murti!ll - Records - Gen6r·ll Courts-Mcrtio.l.

"0.. Generc.l and !llscell':lneous •.•••..•.•

ltThe rt.<cord is prep·.. red by the trb,l judge ndvoC!ltc under
the direction of the court. but th& eourt as a whole is responsible
for it. It is iu.mcterial to the suffici~ncy of a record whether
the same w~s kept or writtEn by the trial judgt.< advoc~tu or by
a clerk or ~ report(;r ~cting und~r his direction. The tri~l judge
advocate ~~ll preserve or c~use to be preserved any notes.
stenogrtiphic or oth~r, from which tho record of trial is prepared.
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Those notes may be destroyed after final disposition of the case
undt.:r A;'-i. 48~ 50;-. or 51 11

'b. Contents; .•..••.• The record must show all the Esscnti~l

jurisdictional f~cts. and ~nll S6t forth Q complete history of the
proceedings had in 0P60 court in a case, nnd all th~ materi~l con­
clusions arrived ~t in both opLn &nd closed 86ssions. For details
of contents und cer~.in exceptions to the foregoing general rule,
see App. 5 ••••.....• 11

"SEe. 86. Courts-1b.rti~l - Records - Speciul und Summ:....ry Cour"is­
U~rtial.-- Except ~s othe~isc icdicated in tho form of record
of trial by s?~ciul court-~~rti~l (~pp. 7) or elsewhere, the
requirem~nts of 85 are in gener~l epplicablc to r~cords of special
courts-mo.rti':il. As to records of summ~ry courts-martL.I, sec.
App. B.

"At the conclusion of th~ trial of e~ch c~se u summary court
will record ~nd sign its findings '~d the ucquitt~l or scntenc~

us indic~ted b~' the form and .till tr;,;nsroit the. record of trial
~d ~ny pepers received with the charges or os evidence without
lett.. r of tra.nsmittal to the a.ppointing ~uthority or }.is successor.

"
lISEC, 46. Courts-MartieI - Personnel - Reporter.

"n. Authority for appointmbnt aT d,;:to.il •.. , .... ,.

lISubject 1.0 such exceptions as Tn..1y be ma.dE: by appointing
nuthoriti~s. ~nd within the limitations of th~ stututes quoted
abovo, th~ appointment of reportors or th~ detuil of enlisted
mon to BerVl; u.s stE::nogr:...phic Tf;..portl.rs is hureby uuthorized,
except for summury courts-martiul und oxcept i~r speciul courts­
martial. when the appointing authority do~s not direct that the
tcstimony be r"duced to writing ....••... ,\I

3. Public L~w 759--BOth Congress. 2D Session

Articles of \~~r 33. 34, 17, nnd 115 cr~ not changed by
P.L. 759.

IISEe. 210. -Article 13 is amended to re9.d as follows:

'ART. 13 .•.•.•..•.

I Special courts-ma.rtid sh~ll not hQ.vt.. po''U,lr to adjudge
dishonor~ble dischnrg~ or dismissal. or confin~re~nt in excess
of six months. nor to e.djudgt: forfciturt.< of nore th~ "t'xo-thiros
p<J.y peT mnth J.'or a peri:>d of not Excet:di:J.g six months: Provided,
Thut subject to approv~ of th~ sLnt~ncb by ~n officbT eXErcising
gener~l court-Q~r~i&l jurisdiction und subject to appellate
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rvvie~ by Th~ JUdgE Advocate General and appellate ~gdnciLs in
his oCfice l ~ sp6ci~l court-martial may adjudge ~ bhd-conduct
disch~rge in addition to other authori~ed punishment; Provid~d

further, That ~ b~d-oonduct disch'rge shall not bo ~djudged by
n speciul court-mnrtiul unless & complete record of the proc~edings

of and testimony taken by the court is taken in the cnse.,11

II. ~ Provisions

1. Articles for the Govvr!uueot of the;, N::.vy.

ll.;.,RT. 52. Authontico.tion of judgment.-- The judgmont of tlvery
court martial shall be authonticl.ltcd by tho signCiturEl of the
president, and of every memb~r who m~y be present when said
judgment is pronounced, and elsa of the judge advocate (R. S.,
sec. 1624, tll't. 52)."

"hRT. 64 (f). Records of proc(;t:ldings; fil ing and rcviuv. -- ThE
records of thL proc6edings of deck courts sh~ll contain such
matters only ~s arc cecessury to encble the reviening authorities
to ~ct intelligLntly thcr~on, except that if thL party accused
derr.~ds it within thirty days ~ft~r the decision of th~ deck
court sh~ll become kno;T.] to him, the entire record or so much
e.s h~ desires sh~ll be SEnt to thL reviewicg authority. Such
records, ~ft~r ~ction thereon by the convening ~uthority, shell
be fo~urded directly to, ~nd shall b~ filed in, the otficL of
the Judge Advocc.te GenE.rul of thll N::.vy. when: they sh',ll be
reviewtld, :':!nd, wn ...n neC(;SSflry, submitted to tht; St;crewry of thE;
NU~f for his nction (Feb. 16, 1909, c. 131, sec. 6, 35 Stat.
621)."

•

2. Nav~l Courts ~nd Boards.

"SEC. 517.-- Rocords of proceedings.-- Evtiry court-mo.rti~.l "lill
keep an nccur~te record of its proceedings. The judgL advocate
is directly responsi ble for so.;eing that this is done;. The
record of a dock court shall be m~do on the c~rd furnish~d by
the Navy Department. The record ot proceedings in each co.so
tried shall set forth the n:lrnElS of the members ot the court
~ho were prtsent during the trial; t~t the accused w~s furnishEd
0. copy of tht:. chc..rges and specifications ng.:..inst him; th·_t tht.
prec ...pt W!lS rend rUoud in th.. presence of th.:. :tccust.d; that he
was afford~d ~n opportunity to ch:lllE.oge ~E.mbers; ~d th~t the
members, judgL ~dvoc~te or recorder. r~porter, i~terprctcr,

and witnesses were duly s~orn. It shall further sho~ th(
arrai~nt.l preliminary rr.otions, pll:!'.s, objections, und gro\AIlds
therefor. 0.11 testimony ~4d docum~nt~ry ~vijenct. rEceiv~d,

decisio!ls ~.nd orders of L.e court, ....djourrm·',nts, st::.t",lr.vnts
and closing rgumcnts, findings and s~nt~n~6 or acquittdl; in
short l the Entire proceedings of the court which ~rE necLss~~

to a completo und~rst~nding by the revic"ang ~uthority of the
whole case and every inc.idcnt materi,),l th...reto •.....•••. "
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"SEC. 310. Genera.l duties of membcrs.-- In gcnuTul, the members
of th~ court cs a body finally decide upon Jll questions U6 to
tho a~~ssibility of cvidenc~, and ?fiSS upon 0.11 questions
presented to the court during the course of the proceedings.
Also, the members of a court as ~ell uS the judge ~dvocate, are
r~sponsible ror the correctness of its record of proceedings."

"SEe. 500. Introductory.-- ...•..•... the term I judge advocate'
sh::Lll, in general, include n recorder••.....•.. "

"SEC. 448. Recorddtion ~d ~uthcntication of sontence.-- .......•
The s~nt~nce DUst ~e rccord~d in the judg~ ~dvoc~te's aVIll
h~dwriting •...•....•After the s(ntence h~s b~en recorded, the
proceedings •••.•..••• shcll be signed by all the m~mbcrs present
when jud~cnt is pronounced, and ~lso by the judge advoc~te.

Thcsl; sigOlltur(;S c.re for authentication•..••....• " (of the
judgat:nt) •

"SEC. 691. Deck court cnrd.--

(VRev~rse). ~dditionol infor~tion nLcessury to the com­
pleteness of this record, ~nd ~hich hus to be rorwurd~d to the
D6purtoent should be typevrritten on thin bond paper uniform in
sizv with this sheet a and attached by pasting on this a.rea.
Testimony, etc., is usunlly retained on board."

3. Proposed Navy Bill.

"SEC. 38. .....rticle 52 is renumbered as Art. 29 and amend&d to
read as follows:

' ••RT. 29. The record of t>very gt;neral court shall be
authenticated by the signatures of tho President nnd of the
Judge Advocute; but in cnse the record cunnot b~ uuthenticated
by tht:: President and tho Judge "~dvocut(:, by reo.son of death.
disability, or nbsf;nce of either or both of th~m, it shall be
signed by ~ member in lieu of the President e~d by ~nother

rnU1'lbcr in lieu of thE;. JudgQ .t..dvoc::.tt:. 111

"SEC. 29.
to rctld as

hrticl& 39
follov,'s:

is renumb~red _s ~rticl~ 24 ~nd amE:ndod

•
I.1LRT. 24 (b). For every general court mart1:.l1. the

conv~ning authority shall ::l.ppoint: (2) ~ judge advocate.
whose duti6s it sh~ll bE (4) to ?~rform such other
duties us thf.; Secret.3.ry '::>f the 1l~V'1 m:J.y prtoscribe 1

11

"SEC. 13. • ,ticlt; 27 is reJ::lUI:ltx..red COS «..rt 18 and a!:l£onded to
r~ud ns follovs'

1.,lIT. 18(b) For every s urnmary court martial, tht; convt:n­
ing cuthority sh~ll appOint A prosecutor ••.•.•.... !
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',oRT. 18(e) It shall be tho duty of thE. pros(;cutor~ U-"ldE;r
such rules of pr~ctice, pleading ~nd procedure 0.8 the Secr~t~ry

of thu Navy m"1Y prescribe, (2) to keep the; record of
proceedings. III

"SEC. 47.

'ART. 16(d). ~ny person in the naval se:rvice under co~nd

of tho officer by whose order n deck court marti~l is convened
m'lY be dcbiled to net ::loS ch.rk thereof.'

r~JtT. 16(e). :'hE:: record of thl. procClcdings of dt:ck courts­
m~rtinl sr~ll cont_in such mutters only us ar~ necessary to enable
the revitfwing authoritieS to act thoreaD. I"

III. Differe~c~s

1. Gc~cral Courts-MSrti~l

1) J~rmy: RE-cord is pnp....r~d by thl.: tri•• l judgl:l ndV0C':lte
UndE.T th~ direction of th~ court. but the court ~s e wh~lt is
responsible for it (n. •.••• 17; ,..Me:.:. Sec. 85(:...». It ~':.:.y be
k~pt or written by ~ clerk or r~porter ~cting und~r th~ ~ri~l

judge ndv.)co.to's direction (h..,I. 115; nUCM. SeC. 46(c.)).

2) Navy; Th~ prcs~nt jUd~e advocate is nud~ responsible
for Bueing thr record is kept (N.C. B., Sec. 517); the members
of the court arc responsible. with the judGu o.dvocat~, for its
correctness (N.C.S .• Sec. 370). Thu propos~d Nuvy bill docs
not specify who shull prepnre the rQcord of proceodings in a
general court murti~l. Impliedly. it is to be tho duty of the
propcsed Judgb hdvocate, since he is designated to authenticnte
it. (Sec 0.160 C.S .• l~.I7. 19 on onths. The present Navy judge
o.dvoc~te t:l.kes an oath that he will keep u trl1C r(;cord of the
proceedings (h.G.N. 40); under the proposed Navy bill, there
is no o~th prescribed to b~ givon to the proposed prosecutor.
This may indic~te an intent th~t the proposed prosecutor
sh~ll not keep the record. Tho proposed Judge hdvocate takes
an outh th~t he will discharge all his duties. Under proposed
navy bill. 30c. 29. naTI J~rt. 24(b)(Z)(four). the Judg..: Advocate
is required to perform such other duties as SecN~v rnuy prescribe;
thus t}u;n; is 'luth'Jri ty for rcquiring th .... t the n.:cor'_ sh~.ll

be k ... pt by tht.; Judgc _..dvoc~te). This w~uld create .. diffae;.ncc
fr...lm th ~.rmy system. ':;here thl.; n ..corJ is ?rt;pt.red by the tri_l
judG(; ~dvoc.:.te. WhOSE !''..lnction in the •• rr:y ~ystt:m is :;:orc o.kir.
to th It of th... pr.:Jp.:lse nt>.v~r pros1.;cutor t:t...n to th""t of the;.
propJ..c.d • _vy Jud£o J.O .:Jcatu

b. ..uthent;.c~ti:)n.

l} ...rmyl RccorJ is ...uth.... ntic:lttic norm.::tlly by the presidt;nt
~d tri~l judb~ ~lvoc~t....
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2) N:.J.vy: Thc prescnt J•• G.N. 52 provides th~t the julg;mCDt
Jf the c;,)urt shnll be authenticated by the sibn,.tu.rc ;Jf the
prcsiJ~nt of the court. ~nd ;,)f every other oe~bcr pr~s~nt ,:hen
th~ judbO~nt is pr;)nounced. (cr. also N.C.9., Sec. 440). The
pr~posed N~vy bill~ Sec. 38. ~~cnds .rt. 52 to pr~vide th~t the
rccClrd .;:,f every bcner_l c,Jurt-rn... rtL.l shall be euth€uticc..tt:.J by
the si6nnture of ~h~ presi~cnt of the court and the prJpJsed
Judbt'l ",:1v.Jcntc. Other r'er.lb~rs of thtl C..lurt '1.:luld sign the rec,)rd
.:Inly in lieu .;:,f 'the ?resident ()r Juc.:.be J..dv,;;c'lte .. in ca.se ::>f
their Je~th, ~is~bility ~r ~bs~nce. h6~in. thtre is the
distincti~n t.:> b~ dr~~n bet~BLn the nrrny tri~l judge ~dvoc&~e.

wh.> _uthcntic t"s th£ ..rrrry reCJrd. ~~ tho:! pr~?tJ8eJ Ihvy Jud&e
.•dv,Jc:..te. •

Hrr:!Y /.lnd Navy systl.1tS h:...v(; eqUivalent prvvlsl.:Jns .... s
to wh~t the record s~ll cont~in. Testi~)ny in both systems
is rec.:IrdeJ verb_tim. See: .J.;C!.. SeC. 85(b), quoted. p<.lgc 2.
of this p~p~r, ~~ U.C.B., SEC. 517, quoted, p~ge 3. of this
p:.lper.

HS to form, se,e l 1C1:. , ..ppendix 6, 11.01 U. C.13.. Chl:..p. VI.

2. Spocial (I:~vy S~ry) Courts-MQrti~l

~. Prep~rution.

1) hrmy: Record is preparod by the trial judge advocate
under the directLm of t.lJ.e court, but the court as a whole is
responsib1ll for it (•.MCl.:,Soc. 86). It mo.y be kept or written
by a c lark or report<:.r ,out if" tht! appointing ·.:.uthori ty of' the
court JOGS n'lt specifically tlirt;ct thut the testitn.... ny be reduced
to writing. the ~ppointment of a cltrk ~r reporter is n~t

o.uthorized. (d.feI. Sec. 46(a)).

2) N~vy: The present r~c~rder is r~sp~nsi~le for seeing
th...t the recvrd)s kept (I;.C.B., SeC. 517); thl;; members or the
court arE. resp·)nsib1e. with the record... r. for its correctness
(N . C. J., Sec. 3'(0). Under the pc ..poso.:d N,.vy bill. the prosE.cubr
w~uld b~ r~s~~nsib1e for s~... in6 tht! rGcorJ is kEopt (Pr~puseu

Navy bill, Sec. 19, ..,.rt. 18(c»).

b. ..uthentic:...ti",n,

1) ~..rr..y: The rec ... rJ 5h_11 be ...uthcntic ttld in such rr....noer
~s mny be ruquirec by regul~tions presc~ibcc by the. President
(....... 34). ...uthentic... i In c.ppellr S t.:J bo 'the 5:.lo.e f.S th·. t fur
recJrJ ~f _ ~cner_l c ..~t rr~rti~l.

2) N- vy: .•. G.~;., ... rt. 52. providtts th~t the judgI:lent of
surun::.ry c~urt-n:.rti _1 sh:lll be l.4uthentico.te...: by the signc.ture

of t~ ~r~si~ent vf the court, _nd of ever; m~~ber who may be
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present when judgcent is pronounced, aDu also of th~ r~curler.

The pr::>posed Nl.l.VY bill amends .~rt. 52, but the. umenda:! .:...rticle
covers ~nly the records )[ gener~l cJurts-marti~l. Thus, under
the propJsed bill, the subject :Ji' outhenticatil:ln in the c~.se uf
U SWIlm'-iTY cQurt-m:l.rtio.l .,ill n.:.lt be coverl:ld in ,a.G.N.

c. Contents ~nd Form.

1) ..nay: Under present practice, tht. specLl c.)urt mUTti3-l
rccJrd c nt~~ns ~pprJxinat61y ~he same m~teriQl ~s the rec.)rd
fur ~ b~ncr.l c~urt, except that, if u ~Hp,Jrter hns not been
aP?Jint~~, a s~~ry Jnly of the te8tAm~ny ~~ of ~y or~l

st~tc~cnts m~Je .)D ooh~lf of the defens~ need be recorded, and
dnt~ ~s tJ service. etc., neej n.>t be copied. (cr. hUCM,
J\ppcndix 7). C~. Sec. 46(:1.). now ?ToviJes th;,;.t .. reporter
~y be appointed only if the convoning ~u~h~rity directs th~t

the testimony b~ reduced to ~riting. HOHevur, P.L. 759, Sec. 210,
nmending .I~ •••• 13, provides th'.1t (l, spccb,l c llrt ttIo'lrtial mn.y not
adjudg~ ~ bud-c~nduct disch~rbe unless a complete record of the
proceodings of or~l testimony t~k€n by the court is made in
e~ch c~sc. The effect of this w~uld appear to be to require
the appointtr.cnt of Ii reporter, .od the. recording of tt..stimony
v~rb~tim, in every case, unless the c~urt is t~ be forest~llec

from ~djudging c bad-c~nduct discharge •

•~s to form, see .J,l:Clol. l.ppendix 7.

2) Navy: The record contains the same material as the
r~cvrd for a gener~1 c~urt. T~stimony and other statements
OTb not sum:narized in :J.ny case (N.C.B., Sec. 517).

hs tv form, see N.C.B., Ch:J.p. ViI.

3. Summ(.Lry (~Deck) Courts-Murtiul

u. repllr ..tion.

1) Hrmy: Prepared by summc.ry c~urt-murti8.1 officer
(.J.lClJ, Soc. 86); the employmt<nt of a clerk or rtlportor is nvt
nuthorized (,J~CW, Sec. 46(L».

2) N3VY: Pr~p~rtd by clerk; ~ny person under the command
of tho cunvening ~uth~rity may b~ detailed act ~s clerk
(Pr~pos~u Navy Bill, S~c. 47, hrt. 16(J». Tho c~rt mnrti:J.l
officor rLc~rds the f~ndings anJ s&ntence.

b. ..uthenticatiun •

,{eeord is sibJC.cd by court-lltlrti"11 'Jffioer in both
systems.

c. CJntent~ ~nd FJrm.

1) .Jl!lY; Rcc.)rd is pre.parc.d ,m ':l printed form "/hich is
~tt~choJ t~ c~rgL sh~~t. (S~e; W~C~, ~ppendix 3 and ~P?enuix 8.)
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TestimJny is not r~c0rded.

2) N"vy: Record is pr~p~red on ~ printcc rurrn (3ec: N.C.B ••
Ch~ptcr VIII). TestimJDY is recordel vdrb~t~m but is ret4ined
(:i.C.B., Sec. 691). The ncord itself' shall c.)nto.in .)nly such
m~tters 3s nre necessary tJ enable the r~vi~~ing nuth~rities to
nct thereon. (PrDp~s~d Navy Bill, Sec. 47, art. 16(e).)

IV. R~c~~£ndation8

1. 1st. B~ll ntin... Rep:: t (p 17):

••d.':lini .... J... ro.tive reCJCI!:(;njo.tiJn t:h,J.t fur SUnffil1ry cuurts­
martiul a printed fJrm be maJe available fJr us~ in preparing
the r~curd when ~ccuse~ plesds guil~J. Recu~enu~tion accepted
in Navy JJ~G recun:I::lendatiDns.

2. 2d. Ballantine Rep~rt (P. 7);

Rec Jrnmendati Dn that the prup.:>st::c Judge .~dvocate af a
GCM shnll kee?, with the Qssistanc~ af a clerk, the record ~f

proced.ings. This report disti~uish€8 between the Judge J.dV:lCClte
nnd the prosecutor of ~ N~vy 6ener~1 cJurt m~rti~l.

3. K~effe Report:

C0rnments on brevity of record in cu.ses where 0.. plea
of Guilty. Recommendation th·....t the Hdvis,Jry Council c'Jnsider
including in th~ record of guilty CQSCS, first, the cumplninants
tostim..;ony tl.lken under ooth before a sLntence, and sec0nJ, the
pre-tri!;l report of investigation.

The defense c~u.'lsel sh.:>uld b(;t :lllow!.>,i to object to the
inclusi~n of the pre-trial report of invLstiGution when it is
prejuuic~l t:l th~ accused or for any othor reason.

4. McGuire Report (Prop.:.lseu SL.G.N., 1..rt. 4(b)(4).)

Rccornm~ndotiJn that Jud~e Advocat~ sh~ll k~ep the rec~rd

of :.l gun£;r'.l cQurt-~rtbl.

F.E.L.-3
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Uniform Code ~ Military Justice

Subject: Record or Proceedings, A. ~. 33-34.

ADDE;

II. Uavy Provisions

3. Proposed Navy Bill.

IIS~. 47 ••••.•.•••

lIo"\kT. 38. In every court-martial proceeding 1n whioh the
accused pleads not guilty, defense counsel, if there be one,
shall. in the event of conviction, attach to the record of'
proceedings either a brief of such matters as he feels should
be considered on behalf of the accused on review or a signed
statement setting forth his reasons for not so doing .......•.. 11

III. Differences

There is no provision in A. W. similar to proposed n.G.N.
38, cited above.

IV. Recommendations

1. Vanderbilt Report, page 15: Recommendation that Department
of the Army consider a provision that upon direction of the law
member there shall be included in the transcript of the record
of every general court martial the opening statements and/or
closing arguments of counsel where the precise position of either
party is not sufficiently emphasized in the record.

FEL-3
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A.,I. 35. 36,

Uniform~ E.£ Military Justice

Subject: Disposition of Records A. ~. 35-36.

I. ~ Provisions

1. Articles of War.

"hRT. 35. Disposition of Records - General Courts-Martial.-- The
trial judge advocate of each general court-martial shall, with
such expedition as circumstances may permit, forward to the
appointinG authority or to his successor in co~d the original
record of the proceedings of such court in the trial of each case.
All records of such proceedings shall, arter having been acted
upon, be trans!>litted to 'Che Judge Advocate General of .lle Ar!>ly."

1tART. 36. Disposition of Records _ Special and Surnnary Courts­
Uartial.-- After having been acted upon by the officer appointing
the court. or by the officer comnanding for the time being, the
record of each trial by special court-martial and a report of
each trial by s~ary court-Dartial shall be transmitted to such
general headquarters as the President may designate in regulations.
there to be filed in the office of the judGe advocate. ,~en no
longer of use, records of sUlElary courts-oartial ma~' be destroyed.·1

~ 2. t~nual for Courts-Uartial, U. S. ~~y.

a. General Cour'Cs-Uartial

IIPar. 85. Courts-t!artial _ Records _ General court-martial.

II(C) Disposition.-- The original record and accompanying
papers with proper letter of transmittal ••...••.••will be sent
by the trial judge advocate directly to the appointing authority
or to his successor, or, in the case of u court appointed by
the President, to The Judge Advocate General of the Army.1I

b. Special Courts-Martial

lIPar. 87. Courts-Martial _ Action _ Reviewing Authority.--

"(c) Disposition of record .........• - Special Court-Martial.
The record and acconpanying papers. together with a copy of
the order publishing the result of the trial, will b~ forwarded
by indorsement to the officer exercising immedi&te general court­
martial jurisdiction over 'Che cOIJ'JT.Ll.nd."

•
c. Summary Courts-Jdnrtie:l

lIPar. 86. CourtS-.l.l.lrtiul - Records - Special and SUInmIl.ry
Courts-Martial.--

"At the concl usion of the triul of each case a summary
court will record and sign its findings and the acquittal or
sentence as indicated by the form a.nd ".;ill trunsmit 'Che record
of trial and any papers received with 'Ch~ charges or as evidence
without letter of transmittal to the appointing &uthority or
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his successor. ',ih<.re the summary court is the only officer
present with the comrrand. the record will so state, and such
offic~r thereafter holds the record as trG~smitted to himself
us reviewing authori t"J. II

IIP..R. 87. Courts-Uarttul - Action - By ±{cviE;wing A.uthority.--

"(c) DisJ?osition of records ..••.• - Summary Courts-Murtid.­
The several records of trtfil by summary courts-marti~l within n
co~nd shall b~ filed together in the office of the co~~ding

officer and shall cons~itute the s~~~ry court record of the
commnnd •...•..... A report of 63Ch trial--th~t is, u copy of
the record--~ill be sent to the officer exercising immediate
general court-m:J.rtio.l jurisdiction OVtiT he command."

3. Public Law 759--6Oth Congress, Chapt~r 625--2D Session

~rticle 35. n.' .. is not changed by Public Law 759.

"SEC. 217 •••rticlc 36 is amendc,d to re3.d as follows:

'd.H.T. 36. DISPOSITl0N OF RECOrtDS--SPECI..J. .n..\lD stJnL\.RY
CJURTS-!.L.RTI.J.. -- hofter h~ving been acted upon by the officer
appointing the court. or by tho officer co~nding for the
time b~ing. the record of each trial by sp6cial court-martial
and a report of e~ch trial ~y summary court-martin~ shall
be trensmitted to th~ headqu~rters of the offic~r exercising
general court-martial jurisdiction over the command, th~re

to be filed in the office of the stuff judge advocate:
PrOVided, however, That each record of trial by special
court-martinI in which ~he s~ntence, as approved by the
appointing authority, includes a bad-conduct discharge,
shall, if approved by th~ offiC0r exercising general court­
martial jurisdiction under the provisions of article 47,
be forwarded by him to The Judge ~dvocato Generul for revie~

us heroinafter in these urticlGs provided. rnlun no longc,r
of use, records of Sumffiary courts-murtiul muy be destroyed
as provided by luw govurning d~struction of Gov~rnm~nt

records. I II

II. Navy Provisions

1. ./\,rticles for tho Govt:rnr.lE::n~ of tht> N:.:.vy.

1I• ..RT. 34. Proc ...edings i:lnd record of sur.un;;.ry court: ....•..••. lill
such proc~cdings sh:ll b~ trunsmitted in th~ usu~l mode to the
Nuvy Dcpartm~nt, TIhere th~y sh 11 bo kept on file for a period
of two years from dC!.t6 of tri-.l, ~fte,r which time th~y Il'.ay be
dostroyed in the discre.tion of the Sccrl.:ta.ry of the ilavy."

It.lRT. 64. Deck Courts (f) Hecords of proceo.::dings> filing a.nd
r~vicw: •...•..... Such r~cords, ~ft... r action thereon by the
c~nveninb a.uthority, shall be forw~rded directly to. and sh~ll
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be fUed in, the offic,:; of the Judge ndVOC:ltc. Gcnt::r:ll of the
Nu.vy, ';Ih~re they sh:;r.ll bt: rl;;viewed, :..ond, when nt:ccss",ry, sub­
mitted to the S£;crt.t.,.1ry of the ~:u.vy for his uction,"

2. N~v~l Courts ~nd Bourds,

IISEe. 024. Fin.!l dispositio:l of rticora,-- Th(. records of proceedings
of nIl courts ~rti_l sh_ll bE fon1urdtid, unfolded, direct to
thE office of the Judg<.: .~dvoc:ltc: GE>n€:r.'l.l by the convcni:1g tluthority.
Gcncr_l courts-~~rti~l records ~re for~arued by th~ convl:ning
'luthority llftlor ;.ction thereon, except whvn convt::ned by thE::
Sccr~t~ry of the N~vy, in ~hich c~s~, th~ recurds ~rc for~rded

by thE presiding officer of such courts. Records of surnn_ry
courts m~rti~l and deck courts ~r~ forw~rdcd Qft~r tht: ?roper
r(;vit.\ling nuthori ties have ta.ken ...ction thereon•.•.......• "

3. Proposed N~vy Bill.

r'SB<:. 24. I.rhole 34 is renunbt=red as article 21 Qnd v.mcnded to
rE>~d as follows:

' •.R'r'. 21. ThE> records of procuedings of 11 courts-m:::.rtia.1
sh::a.ll bl.' trt.nsr.ti ttt;d to the Na.vy Dep:.rtment to be kept on iilc:
PrOVided. Thut the records of summery _nd deck courts m~rtia.l

~\y be d(.stroycd in th~ discretion of th8 S~cretury of the N~vy

Llt such timo I.oS tl:€;ir retention \"1ill serve no useful prupose. I"

IISEe. 48. The fol1o\';ing I.cts, t.f:i amended. ur~ rep(;a.lcd:

,(c) ..~ct of Fcbru:-ry 16, 1909
cont!tinad ..rtic18 64(f) of ,~.G.ll.)

( ) ,".......... (:his a.ct

•

III. Diff~r~nc~s

1. Speci~l (N~vy S~ry) Courts-Murtiul

0.. Hrmy: Record fOn'lardc.d by court to convening .J.uthority or
his succ.. ssor I'or his ~ction, then is tr.... nsmi ttcd to he....d­
quurtErs of the officer exercising buneral court martiul
jurisdiction over the co~nd, there to b~ filed in office
of st:lff judge advocate; exct:>pt if s/:lntence includCf; '::l. BCD,

which is ~pprovvd bf the officer ~ppointing the court and by
the officer exercising GC1I jurisdiction, the r~cord sh'lll be
forV/::a.rded by the latter to J•.G for Rction nd retention.
(Cf. i •••• 36,!ls :.:.mended).

b. Uuvy: Record forw:..rded by court to convening ;luthority
for action, then it ~~y be tr~nsmitted to the next sEnior
officer in the cm.in of cotrJll:md who is el:'lpo\';€;red to convent;;
a GCU, if h~ is present or is found by convening authority
to be rt}ason~bly evail~ble. If it is tr_nsmitted, it is
revi~~ed for 1~g~lity, ~nd th~n sent to ~~G. Navy for nction
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und retention; if it
cuthori ty revie./s it
JnG, N~vy for ~ction

bill. s.c. 39(0) ).

is not transmittcu. the convQning
for leg~lity, nd ~h6n s~nds it to
und ret~ntion. (Cf. propos~d N~Ti

•

•

If the sentence of thtl Sum.m...ry Court involves .. bud
conduct discmrgc, th<.. record must ~ for.'l3rdod to the
Bure~o or N~~~l P6rso~~l for comment ~nd rtcomm~nd~tion

o.s to disciplin.. ry, but not lE..g..l, fcu~ures .••s to m..:.ttl;r
of pr;.ic'tice, tl.".: records for C~Ttdn oth~r cl~ss€s of
c~scs ~rc fon7~rded ~o th~ 8ur~~u of ~~v~l P~rson~el for
Tgviuu ~s to disciplin~ry features. (Cf. B. 143 - pAge 8).

Proposed N_·'Y aill. Sec. 24, new ••rt. 21, provi1cs rl;cords
of sumn~ry courts-~~rti~l c~y be destroy~d in discr~tion

of SecNav ~t such ~imes ~s their rete~tion vAll scrvu no
uStful purpose. (Cf. 2b below for nott on this provision).
The ~.rr:.y has no provision for destroyinG records of special
courtS-r.l4rtbl.

2. SumJ!'.ary (lla.vy Dec,,) Cour~s-!.l.urti_l.

(I.. ..rroy: Rtcord is sent to ::.p?ointing o.uthori~y, ~,:ho rl;;tll.ins
it ~ft~r acting on it. ~,ere thtl sumrn~ry court is the only
offic~r pr€s~nt with the command, tht rucord will so ~t~te,

nnd such offiCbr thereuftor holds the rucord ,s transoittcd
to himsdf ~s rt:.ivi~,·;in!; authority. (,J;Ctl, r'lQra.graph a6).

t. copy of the record is sent to th\:l officer cXtrcising
iwncdi~t~ g~n&r~l court-m~rtiul jurisdiction OVbr th~ cornn~nd.

for filing in the office. of tlu., st:l.ff judge advocate. (~•• ;L 36.
0.5 amended.)

P.L. 759, Sec. 217, provides toot ncords of sUl11Jll~.ry

courts-m:\rti:..l.l mrlY be dt.stroy«;;d J.S proviuf~d by !J.\'l' governing
destruction of governnbnt records. (For l~w govt.rning
destruction of government records, cf. 44 USC 366-380. In
gcncr~l, destruction of records must be ~utnoriz~d by ~

joint Congres::;ion:l.l committCl.. acting througn th"" ••rchivist
of the U.S. The .•rchivist m~IY ~mpowur thu hc~d of o.n :lgency
to dispose of records, uftor th~y h~vt botn in ~xistence n
speciried period of time, of the same ch~ro.cter as records
~hich h~ve previously be.n ~uthorized to be destroyed.) It
is not clear wheth6r this rne~ns the origina.l record. or the
co~y \vhich is ssnt to the officer h::ving Gcr~ jurisdiction.
or both.

b. Navy: S::.Lrne procedure _s for I::..vy sUI:}lLry courts-m~rti·.l.

Jlote th .. t proposed Navy bill. Sec. 24, ntM ~4rt. 21. provid~s

tnct ths records of s~~~ry ~nd deck courts-~rti~l ~y be
destroyed in the discr",tior. of SecU_v 't such tint: ::.s their
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retEntion will serve no useful purpose. This nuthority is
contrury to the provisions of th~ l~w governins dis?os~l of
government records, as cited above. Under it, SecNav could
nuthorize destruction of r~cords only if empowered to do so
by the ,.rchivist of the U.S.

IV. Recoonend~tions

1. There ~re ~ number of recomm~nd~tions which would ch~~bc

the r~vi6w procedures to be follo~ed. tVlY ch~nges _dopted
uould Changd the routiue for disposition of tho rEcord of
proceedinGs.

2. Report of the Institue of Living La~

lIS.r.C. 25. n.rticle 35 (""", 35) is '.J.IJk;nded to relid _s follows:

'JLRT. 35. DISPOSITI0:i OF Rl:.COltDS.-- ThE ltiw n,(.;i.\ber
of euch general or special court-martiul sh.... ll foroura the record
to such persons :.md in Sllcn C:l.n::I.t;"r as m~y bt; required by regulations
which the President may from time to time pr~scribt;, and such
record shall be disposed of :is r£.:quirCtd by suet:. nq;uL..tions:
Providdd. TJwt one pErn~n~nt rbcord of ....11 gunerul ~n special
courts-~rtiul sh~ll bu k~pt in such place us s~id rcgul~tions

shc.l1 dtisigrn..tc. 1lt
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Su'-,j>:lct: -:ffQ;ct of IrrecuJ.aritics. :.• H. 37

I. :~W Pr~visions

1. Articles of rbr

":"RT. 37. Irrccul':'.riti-.l.s--Eff..:.:ct or.-The proccccl.in, ,5 of
.:l. court-nt'.rti.).l sh-..ll not b~ h... ld i:lv~licJ nor th.... fint!­
in:s or suntcncc dis1.pprov"li. in ~y c.:'.sc on the cround of
inpropur nc"ussion or rejection of cviC0ncc or for any
error ".s to any n".ttcr of pl..,o.r',in" Or' ;:Jroc...:r'uru unless
in the opinion of th..,) r~vi',;' 'inC or c~mfil"' ii.n;~ .1.uthorit:r,
aft_r :'.0 1x,".-in...tion of th:.. cntir;,,: orocccc.i~:s, it sh1.11
app.:!:\r th..1.t the error cor.pl'·i"'lC"~ of h.:!.s injuriou61y
nff..:lctud the subst<lnti~l ri;"hts of 1I1 2.ccuscd: ?r':)vit~crlJ

Th;lt the act or orri.ssion uilon '!hich toc :l.ccuscd hns
b9cn tri...:c. c0nstitut.:os <l!l off.,ms.J Qcn:lUno.::d ~'1d me.a
punish".bl b~r on~ or .~orc of th:::ls,:: .:lrticl.:=s: Provi.ie-4
further) That th.:: cnission of the '~or'~s r'h.:crc 1'!t>or" in
.my s..::nt ....nc~ of a c~u!"t-r ...,rti ....1 n~' judcin.o:- ir.prison-xlnt
or confincrcnt sh".ll not b~ constru~~. as dct'rivin~· the
authorities cxecutin- such s :nt ..,mcc of ir.prisonlCnt
or oonfincr:;~nt of the ;>0' \~r to Nquirc h~r~ l:::.bor .:lS ~

P:l.rt of th~ ~untshipnt in ,'Ul.;r C.:lSC -.'h~rc it is n.uthoriz...:d
by the :'''':.:lculivc ord.:=r pNscribin,j rn."'.hi.nu."1 pWlishncnts."

2. l'tu1U:ll for Courts-J ·1.rti.:'.l

(Por. 2, p. 74)-_rr;.. ~l. 37 vests .3. sound leg.'.l ciscretion
in the revio1 inc nutho~ity to the end thnt substantiul
justice rlny be '~onu. The effect of :'. pi!.rticubr error
Hithin the purvie\: af h. 1. 37 should be \"Teij1c.:d by hin
in the Ii. 'ht of :'oil the f.:'octs ns shOln by the r..lcard, .:lnd,
unless it nppc..~rs to hin th.'\t the subst"'.nti 1.1 riGhts of
the l.ccused l"'ore injuriously o.ff;:..ctcd) he should ~isre':;...rri
the crror .'\5 1. b3Sis for holdir.c the ;1roceedin ....s inv~lir')

or far ,·is~ppr)vinG "\ fi!"l.din,s cr th.:! sent..;ncc. tfo :Oin-lin....
or s.;r.t .... nc: nu~~ bc ~is.:lp::rov,J"· sl)l~ly boc::usG n sp.:;:cific:l­
tion is <'...f",ctive if th0 f~cts "'!.lL::·cc. thcrdn '·...nd rC:l­

s:'Po"'!.bly i..r.:Jlicc thcrcfron constituto:; ".Il nff~ns"" unli..sS it
'!.~,e:u'3 fron the record th.:l.t t~ .1.ccuser! tr.s in f~ct nis­
10~ b~r such c""f~ct, or th:.t his subst;''1ti'"1.l ri -hts lJ",T.;;

in f-.ct othcr'risc injuriously "'.ffc:ct.;;':l, th";TC'J:r. If throu......h
r~st~ko or in~~v0rt....ncc th~ tri'!.1 juu ~ ~lv0c~tc should
be pr~s...:nt curin~ ~ll or p'rt of tho:; clos~: 5cssi~n of a
court, such irrc.::;ubrity is not ,1. [r0Ul1'! f:)r ... '.is,pprl)v"..l,
unless it ,"l.ppe;:rs th::.t such prcs.Jncc of th..:.: tri1.l jud('c
Q,clvac:!.to injuriously affected thQ subst~nti~l ril hts of
.,,\n !', ccus;::cl. l!
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3. Pul.J1ic L::l.1'T 759-BOth CO!l.'7"::ss, ChA.pt·~r 625-20 Session

flo chnnGc.

II. ;·~V:, Pr~visions

1. :.rticl,-,s for th~ (;t)v:.;rni~nt ..,f the Unit.:: .... St.:l.tcs lhvy

:•• GX. cont'lins no provision corrcsponr!in: to :.. 37.

2. !l"v-r.l Courts :m(' B"l"'.r::.:s

"S-::C. 472 (b) Objection to too ch..~rc.::s or to the spi.#ci­
fic;.tions should not be consiccrcd unl.:.ss n ... '\..: nt the
trL~l, exc~pt ~nore ~ ch2.rcc or spccific~tion f~ils to
state ~n offense. -nerc n sp.::cific~tion f~i1s to support
th~ ch;.r~e un(~r vmich it is l~id but supports SOL£
oth.::r cho.ri,;e, :ln~' the punishn.;nt inposud by the court is
cxc.::ssiv0 for thc nppropri~tc ch~r~c, th.:: ruvic\~nc

~uthority shoul~ rcc,uco th~ s~nt~ncc to ~n ~rDunt COLr~n­

sur~.t,~ 'I.'ith such nppropri..t~ ch"'.rGc. rr

llS~C. 10.72 (0) If there h~s been no ni.sco.rri.," ... .:: or justice,
th,;:: findL'1G of the court shoulti not be set :'.sic.e or nevf
trl"'.l cr'Ultec. bCC;lUSC of technic"l errors or ctofacts ',tlich
rl,o not :l.ffcct th.J substanti<l.l ri[jlts of the ~ccuscd.

IlRovicwing authorities in actine upon tho recore". should
b..:."r in r.tind the r.1.::'.lCir'., liThe Inn docs not r,;::g-..rc ST.l.'\ll

r.ntters rt , nne should not rl.is1.pprovc on Recount of silC.ll
r!cvi'''.tions in ir,1[1;"1.teri,"l n:l.ys not tcnr:inc to 9rcjur~cc

the ri)1ts of "'.ny inr'ivir'u".1. 11

rtS:;C. 452. H"'.rc' L:'.bor Incluc:H-l in Confin....;-,cnt.-In the
li...d.t'\tions of ;1unisl1r:k.:nt approv,J(I by the Prcsir'cnt, it is
provir',cd th."\t ',:h~r~ tb.... ~,ord lIconl'inc!:....nt ll is uS'::<.: it
inclu~~...:s h'"\rc'. 1 -:bor ·~urinc such confino~nt.11

III. Diff-.;r...:ncos

1. Diffcr(.,;nces bctr;c..:n :lrr'.;j ~nd I:-1.vy Provi.si .'ns

Tn.... c.iff.:::r...:nco b:!tw..; n the ...-rn:r ....n-l V~vy pl"'1visions is
in th..1.t ttc :.TO:! ,revision is st!"'.tutor:r 1'Jhil.::: the N".vy
provision is in t!"v...l C")urts ruv' Bo'\rc!s.
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IV. nccor:r\Cndations

The ':cGuirc, Bcl.l -..ntinc, Keeffe, :J.nc! V-n~crbilt

Reports (1 0 not cor:"''"l:mt Qn this role, nor rlocs tho House
:.rr~c Services Co:-vittcc Rcp'1rt on -.'hat is no'" P. L. 759.

The ;n-opos ~Q _".rticlcs )f G:wcrn.':1..;mt for the :.nxd
S.... :-vic.... s era',l!. up by Colf)n.::l Sncc!\.lk..:.r CJ not c"'Jlt".in ::my
rul.:.J ....r pr.;ju,lici-.l "'Tror.

FSL - 1
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Uniforn Code of liilitnry Justice

Subject: Presi~ent ::ay Prescribe Rules. .\,"f. 38.

I. ~ Provisions

1. :.rticles of '.far

It ART. 38. P:resi(~ent::o.~, Prescribe Rules. --The Presi;:~ent

ooy, -by regul1.tions, l!hich he· may r.~odify from ti.r.J.e to
tine, prescribe the ?TOcc<,'lure, - including r.lor,CS of- proof,
in cases before courts-r.lL!.rtial, courts of inqt:.iry, nili­
t'"!ry connissions, "and other T:"ilit:lr~r tribunnls, l'.'hich
reguktions shal.l, insofnr as he shall decn prn.cticablc,
ap~ly the rules of evir.encc eencr~y rcco!Jniz~c in the
tri~l of cr~~.~ cases in the district courts of the
United States: Proviccd, TMt nothing contr~ry to or
inconsistent ,~th these articl~s shall be co ,rescribcG:
ProvidcC: further, Tho.t .:'.11 rules nade in pursuance of .
this article sh!?ll be :!..t\id before tho Conercss anut\lly. II

2. ;'Mua1 for Courts-!:--.rtial

(::".nua1 cont<'.IDs the rulos of procec.urc, etc., set u?
b;r the Prcsirlent in nccord~co ,lith j,rt. 38).

J. Public L:,l\1 759-BOth Congress, Ch~ptcr 625--20 &lssion

"SEC. 218. '.rticlc Jg is .::ur.cn.:l.cd to rO'ld as f0110\/5:

".•FIT. 38.' PK·;sm;lIT :~',y p-:r:SC1m:; PcUL"oS.--The
President (:.'.:', by r...:eulJ. tions, \'hich h~ ~.'!..1.~r r.oc!ify Iron
tir;p to tir:u, proscribe the ~roc..:lc.urc, iflcludine nodes
of proof, in cuses b...:fore courts-j~":rtill, courts of i....'1­
quiry, r:.ilitar;r cocu-is5ions, 'l.'"ld other rulit".ry tribunals"
which'NGulations shall, insof~r :lS :"10 shall dean pr:lcti­
c<".ble, ap,l:r th~ principles of lal' ~G rub.s of evidence
ecn~r<llly rccocnizo~ in the tri~l of crL~n~1 c~scs in the
~istrict courts of tho lhit0J St,,:tes: Pro:>vidc..1" Tha.t
nothing contrnry to or inconsistent d.th those .'1rticlcs
sh~ll be so pruscribe~: Provijcrl furth~r, Th:t ell rules
and rcgul:tions (\ilt:e in !Jursutmcc of this ,\rticlo shall
be l:>.id before the Congress."

II. Nav~' Provisions

1. :,rticle5 for thu Governncnt of the r:.'lVy

(Contains no ?rovision ~Qthorizing the pronulg~tion of
rules of proceduro, etc., for b~ner~ court6-martial).
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".00. 34. ProcccdL'i;S and record of SUL'L:ary court.­
!h.1 ~roccc:dings of sur'.l'o.:\ry courts ,turti:'.l sh;_ll be coo­
duct~d lath 1.5 DUch conci~n~ss an~ precision as nay
be coml:istcnt '.'ith the ends of justiceJ ~d under such
fOTr.lS "!.n1 rtU.1s uS n..1.Y be prcscribcc by the Sucr~tary
of the :~"'V:-~, 'i.th the ap!'Tovo.l. of the Prcsi<~cnt, nnd
~ll such l1roc':':.1cings sh-..U be transrri.ttod in the usucl.
r.oe'.",; to th.::l j~1.VY Ikp:"rtncnt J Hh~roJ they shn-ll b...: kopt
on rilc for ~ period of t\~ :JCr:-.rs froo ('.....to of trill,
:J.ft.;r I.'hich tine thc7 my be ~cstroycri in the ciscre­
tien of the Sccrct1.TY of tho IhV'".r. "

IIAnT. 64 (0) Rules eovvminr.--O.;)cki courts shnll be .
£ovcrncd in all dot~ils of their constitation, POW.1TS,

and proc.1durc, except as herein provld~d, by such rules
:mc'. r~gul~tions <!.s the Pr.Jsid..:.m. r...1.y pr.:::scribc. n

liThe orctJrs, rceuln,tions, '\11d instructions· issu~d by
the Sccrct~_ry of tha If~v," prior to July 14, 1862, \lith
such ~ltcr~tions as he t~~y since have ~~o,te~, ·~th the
~,prov~1 of the P~siccnt, sh~11 b~ r~coLnizcct as th~

r..:gu1ntions of the lhvy, subject to nltcro.tions ac.opted
in the SlU.1e Ia."\nncr. t1 E-Scc. 1547 Rev. Stat.; 34 U.S.C.
591.

No cor.v,lent.

3. Proposed tl,w:! Bill

Ilsr;c. 47

II :,RT. ·48. The Secrct.?ry of the Ihvy is'1uthorized to
prescribe, and to nodify fron tir.1C! to tire, the rules of
p1ua~inc "\nct procecurc, inclu~tinc r.octos of proof, in pro­
cO-.ldings before naval courts ,nrti:"U., other nwal tribun.::l.ls,
'1n~ f~ct-fir.ctin~ bodies as ~ill insure the cnforcencnt
of discipline anr: the fe-ir nnd inparti~l ::l.Cr.1inistr:'1.tion of ­
justice in the Unitcd·St~~us naval s~rvicc: Provid~d, Thnt,
insof;".r ~s 1.pplicnblc, such r..odcs of proof shnll follo\l
the l~~ of cvicencc prevailing in the district courts of
thtl lk1it~d St.'lt..::s in the tri"l of crininnl. C·'1SI,.)S: Frovi ~cd
furthur, Th'1t nothing contr~r~ to or inconsistent ~~th

these .\rticlus shul be so proscribec. 1I
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III. Diffcrenc~s

The v.~ndod ~rticl~s of Oar re~uiro th~ Pr~si:cnt

to pror:llllb~to rul~s of proc-:!cure for .in:" tribun~ls,

'°:hile the proposed H~\"y bill \:ill give like authority
to the Socr'"t~~r of the l~··.v~.r. Un....;::r nrcs-:!nt n"!.v~t :>ro­
cc(ur.:: the rul,:s of Jroc~C:ur~ ~rc ~.r""'071 up by the
S.;;cr~t"'.r:r·of the !1:l\-;f subject to "p~:'ov11 of the
Pr si<~r.t.

Th.J :".."'A::n'::cd :.rticlcs of 1:lr st ....t~ t~t such Ngul.J.­
tions sh~ll, insof~r as pr.J.ctic~lc, "'.nJly th~ pri~cipl~s

of l~w "'.n~ rule of cvi~~nce rr~n~r....lly ~co6nize~ in the .
tri:ll of cri..-'ri.r.....l c:::.scs in Uni ted St~.t~s .:'i::>trict CO'lrlS,

\ m.1.o the ~oposc"'l Navy bill proviri,,5 th"'.t, insof::r as
pr1.ctic:lble, such :'10(".":5 of proof sh.....U follo" th~ 1.;t"I of
.:lvidcncc prcvulin£ i., ':iistr.ict courts in the tri"'.1 of
critun"'.l c....scs.

Both bills provi1e th"t nothinG inconsistent 'i.th
th~ ~rtic1~s sh~11 be so prescribed.

The :.rrw bill cont.:'.ins .1. proviso th.... t :1.11' such
rul<..:s c.nc rugul....tions be b.le! ~fore Conr;rcss, vhile
the thvy bill c.ocs not cont"in such D. proviso.

(Un,'cr the :.rtlclcs of ·'....r non in force
n rcquirc~nt that such rcgul~tions be l~id

Congress ,"'.nU.:1l1.}r).

IV • RccOMJ'lcnc!,"'!.tions

th",r..: is
before

I

The l:cGuire Report Ncorv_lene~cd th"'!.t the Socrct~ry

of the !!"'.vy be '~;iv~n th~ power to pr.....scriba rules of
pr.'l.cticc, ple".din&, and proc(Jc'ur..:: rmrl. th....t such rules
be pr~~ic~t0d no tho Fcder31 Rul~s of Crinin~l Procedure.

The fuite Report r~conncndcr t~ t tho Secr~t~ry of"
tho,) N~.v~rh ...ve the po~!..:r to pres crib rules of pr....cticc ,
pI...~(!inG, "11d !1Toccdurc, "nd to n"'.!-:~ such rul0s ~rith
r,_sp~ct to ".fly or ~ll nav::ll proccc(~inCs as Hill insurQ
tho:: c:nforcc .....:;nt of .....isciplinc "'.Od th..:: f:lir .:mel ir.p.~rti:::.l

~~rdnistr~tion of justice.

Th.:: Second. B:.~ll:ntin0 Report fwored. th~ clear eclc­
g".tion of full rule-o..~ing pO'!'/or to tho S':':cI=Ct~r:r of the
lhv~r, ~nd. the elinination of "ny provisions or or~ors

st"l.nc:tinE in the \'''.'7 of tho:: full exercise of such pOl·~r.
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The Ke..ffc Report rccoITlcn':'cd tho cst".blish.'1l.:nt of a
~r~~ncnt ~cvisory Coccittoo sir.~ar to those set up by
the U.S. Su?rcna CoUrt and st~tc lOGisl~tures to rL~ke a
continu".1 stur'.:r of the \·.'orkings of courts-n..~rti~l systco
~nd to rcco;~~r.d ch~g~s ~s the council thouGht n~ccss~ry

to i.r.prov.,; ~.nr' to --'ccp the functioning of t he court-,':lo'!rti~

s:·st...n up to c:.tc.

Th~ :.rtic1cs for Govcrnr:...mt of the .\rncd Servic_s d!':l.\·m
u;') by Colon..:l Snod..::l{cr t-ould vest tho rulinG-n."".king pcn'f'Cr
in th3 Sccr~t~IY of Dcf~nsc.

Hous\:! Report 1034 st ...tes th.~t '" 1. 38 is n..-.t:~ndcd. to
require the subr.dssion of rules onl~r once, insto'ld of
"!.nnu~lly -..nd docs not ncntion the ir:s~rtion of "principl~s

of 1""01,11

F:L - 1
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Uniform Code of ~ilitary Justice

Subject: Limitations Upon Prosecution. As To
Tiree, Statute of Limitations.

I. Army Provisions

1. rticles of ~ar.

"ART. 39. As To Time.-- Except for desertion committed in time
of war, or for mutiny or murder, no person subject to military
law shall be liable to be tried or punished by a court-marti&l
for any crime or offense committed more thun two years before
the arraignment of such person: Provided, That for desertion
in time of peace or for any crime or offense punishable under
articles ninety-three and ninety-four of this code the period
of limitutions upon trial and punishment by court-martiul shall
be three years: Provided further. That the period of ~ absence
of the accused from the jurisdiction of the United States, and
also any period during which by reason of so~e ~nirest impediment
the accused shall not h~ve been a~enable to military justice,
shall be excluded in co~putinb the aforesuiri ?€riods of limitation:
_~d provided further, That this article sh~ll not have the effect
to authorite the trial or punishment for any crime or offense
barred by the provisions of existing In19."

2 • Manu:ll for Ccurts-Unrtial.

Par. 67. llStatute of Limitations.-- Exemption from liability
to be tried or punished by a court-m~rtial for all but u fe19
crimes or offenses m~y be claimed after two (or three) years
with certuin limitations. See A. W. 39, App. 1, and notes
thereundor.

liThe period of limitation begins to run on the date of the
commission of the offense. Absence without leuve (A. ;j. 61);
des~rtion (A. W. 58); und fr~udulent enlistment (A. ~. r4)
are not continuing offenses nnd ar~ committed, respectively,
on the dllt~ the person so absents hims~lf, or deserts, or
first receiv~s p~y or allowances under th~ enlistment.

"In apglying this statute the court w111 be guided by thtl
crimQ or offense as described in the 8p~cificution, and not
by the Article of ,;ar st'3.ted in the churg(j und"'r \mich the
specific~tion is placed. Thus, wh~rb ~n offQnse prop~rly

chArg"::..l.blE:: undEr A. :/. 93 is erroneously chL:.re;Eid under A. '" 96,
the limitation is three instedd of two y~ars.

IIlf it o.pp... :J.rs from the ch.:trges themselVeS that tho:> st:.ltute
~s run against ~ offense churged or (in the case of a continuing
offense), a p~rt of &n off~nse oharged, the court may bring
the matter to the attention of the accused and advise him
(through th~ pr~sid~nt, or the law member, if the president
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so dirocts) of his right to ple~d the ~tututo. This nction
should, as a rule, be taken at th~ time of arruignment.

1'i7ith rospect to plc::.ding this st:ltuto in b~.r of punishment,
sc~ 78a (st~tut~ of limit~tions).

"Tho burden is not on tho defEnse to show th~t neither nbst:nce
nor other impediment prevents the accused from claiming
e:xump'tion under A. , •. 39. For eXClI!lple J if it c.ppeurs from
the ch~rges in a pence-time desertion case th~t more th,n
thr~e ye~rs h~vc ulc.psed be~een thL d~te of the: commission
of the offense nnd the dcte of arraignment, the ple~ should
be sustained, unlESS th~ prosecution shows by a prc?ondcr~nce

of evidence th~t the statute does not fi?ply o7nng to the
existence of periods which under the second proviso of hO •• 39
nrt; to be excl uded in computing the three yeurs. II

3. Court Decisions nnd Other Legal Opinions.

The statute oust be ple~ded either by n sp~cinl plcn or
by evidence of the stntute nnd its npplicability, intr 1ucod
under ~ pleu to the general issu~, but without such evidence
tl plen of not guilty docs not assert the bc.r of the st:ltute,
Dig. Ops. J.rl.G. 1912, p~g6 529. However, it shull be tho
duty of the court to advise the accused to his right to plead
the stQtut~ in those CQses where consider~tion of justice ond
fairnoss demand it. Failure to do so constitutes fatuI error.
J.A.G. Bull., Vol. V, No. 7, p~ge 199, July-August, 1946.

4. Public Law 759--8Oth Congress, C~pt6r 625--2D S~ssion.

SEC. 219. Article 39 is amended to rend ns follows:

",1lRT. 39. As To T::'mc.-- Except for desertion or absence
without le~ve committed in time of war, or for mutiny or nurder,
no person subject to milit~ry law sh~ll be liablE to b6 tried
or punished by a court-mnrtiul for any crime or offens~ committGd
more th~n bvo yours bEfore ~rruignment of such parson: Provided,
Thut for dos6rtion in time of pence, rupe or for uny crine or
offense punish~ble under articles 93 and 94 of this code th~

period of limitntions upon trial ~nd punishment by court-m~rti~l

sh~ll b~ thre~ y~urs: Providbd rurth~r, Th~t the period of
abs~nce of the accused from th~ jurisdiction of tho UnitDd States,
~nd ~lso any period during ~hich by re~son of SOQ~ m~nif~st

impedimont thd ~ccused slu~ll not ~ve huen ~ffiennble to military
justice, sh~ll b~ excluded in computing the nfores~id p~riods

of limitltiou: PrOVided furth~r, Th:t this articlu shell not
have the offect to ,:u"thorize tht. trLl or punishr.lo.;nt for ".ny
crime. or offense b,..,rr£ld by the provisions of existing 1,.'11:

And provided further, Ih~t in th~ case of eny orfens~ t. trial
of which in tic~ of war shall be certified by the ~ecret~ry of
the ~partmcnt of the Army to be detrim~nt~l to the pros~cution
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of the ~IClr or inimic'J.l to the N..ltion1s security. the pE.riod of
limit'ltions ht:rt:;in provided for tho tri ... l of tho s.Aid offense
sh'~ll bl:: extrnded to th(; duretion of the W:ir nnd six months
tht:rc;'Aftt:.r. 1I

II. Navy Provisions

1. ..rticlCls for the Governrlent of the N:1VY.

1l• ..RT. 61. Lir:rlt:....tion of trbls; offenses io gcneral.-- No
p(;rson sh' 11 be tri~d by court ~rti.l or othcn/ise punished
for ~y offense, except ns provided in the following urticlc,
which "ppe~rs to h~ve been committEd more th_o two Yl::~rs b£forc
the issuing of the ord~r for such triil or punis~~unt, unless
by re~son of huving &~s~nted himself, or of some other m.nifest
impediment he sh~ll not huve beEn ~menable to justice ~ithin

t~t period (R. S., sec. 1624, art. 61; Feb. 25, 1895, c. 128,
28 Stat. 680)."

".~T. 6'2. Desertion in tiDe or peo.ce.-- No person sh::l1l be
tried by court m~rti~l or otherovise punished ror dEsertion in
time of pence co~Ldtted more th~n two ye~rs ~for~ th& issuing
or the order for such tri~l or ?unisnmcnt, unlvss he shall
meanwhile h~v~ absented himself from the United State! or by
reuson of some other m:1nifest impediment shall not hav~ ceen
amen~b1e to justice within th~t p~riod, in which cns~ the time
of his absence shall be excluded in computing the pbriod of
the limitation: Provided, That s:;l.id limit,.tion sh::Lll not begin
until the end of the term for which said person was cnlist£d
in the svrvice CR. S., sec. 1624, art. 62; Feb. 25, 1895, c. 128,
28 st'l.t. 680)."

2. Nnv~l Courts cnd 90urds.

IISEC. 407.-- The statute or limitations.--., ... , ..•• thl. burden
fulls upon tho accused in every c~s~ in which hG desireS to
avail himself of these ~rticl~s, in addition to establishing
th'.J.t hI;; comes within the provisions of them, o.ffirm:l.tiv~ly to
est~blish that he is not vrithin th~ir exceptions. Since these
st~tutes of limitation are mattbrs of defense only, they may
bo wai ved by the accused•.••.•...• II

3. Proposed Nuvy Bill.

'IJ~T. 5 (b) Except for des€ortion in time of "'..or or absenCE:
from place of duty without uuthority in tim~ of Wur, or ror
mutiny or murder, no p~rson subject to thesb ~rticl(;s sh~l be
tried or punished by c court ~rti~l for '41Y off~ns co~itted

more t~n ~lO yc~rs heroro ~he signing of ch~rges und speciric~tions

to be preferred ug~inst him: Provided, Th~t nothing in this
section of this :..rticle: sh!:.ll extend to :IUY person fleeing froD
justice or in the custody of civil nuthorities or sh'll be
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consturE:d to :tff(;ct the provl.SJ.ons of the Act of HUgust 24. 1942
(ch. 555, sec. 1, 56 Sta.t. 741). e.s ;.u:lcndc.d by the .I.ots of July I,
19~4 (ch. 358. sec. 19 (b), 58 St.l't. 667), 'lnd October 3, 1944
(ch. 479. sec. 28. 58 St:tt. 781): Provid(;d further, Th.t bt:fore
ovide:lce is receivec. on the g6ncr:...l issue in o.ny ceS6 involving
any off,ns~ enuncrated in this section of this a.rticle the judge
udvocat~ or, if the trial is before a deck or s~~~ry court o~rticl.

th~ court \~ll c~use to be noted in the record of proceedings
whother the recused d£:sires the court to plc.,.d tho limit.o\tions
on prosecution pr~scribGd in this sectlon in b~r of "tl1y off~nsc

of \;1.10h hE. might be convicted under.rticlc 26 «(.0.) (2). 11

III. Diff~rcnces

1. PERIOD

OFFENSES PERIOD OF Lnur"TIOllS

Dosertion in d~r

•. ,,;.O.L. in W:.lr

Uutiny

Murder

Desertion in PCQCO

Rapt)

J...:~;. 93

J. '\" 94

J~ll others

2. Mcusurem~nt of Timo.

Dcsertio~ in TI~r

.~. ~.O.L. in war

L:utiny

Murde.r

.. 11 othGrs

None

None

None

None

3 ye~r8

3 yeaTs

3 yet,rs

3 years

2 YOllrs;
unless barr~d by
provisions of
oxisting law.

Nont..

~one

None

None

2 years

2 yo.. rs

2 years

2 Ylolars

2 ye,-Ts; 3
yC'lTS nftt::lT
tCTl'Iinntion of
hostilities in
~_r rr~ud cuses.

The period of linib.tions 1:1 tht.. .•my OptoTutl.;S from the
date of the offt;;:lsC until th.;> ~rr_igmnl...nt of tht.> -iccused. .~rr3ibmn.... nt
Tl:quires the physic...:.l presonce of the. uccus""d. The rf... f OTt;;. tho.>
stntutl... dous not toll ~he.n ch~rges ~r£ fil~d or nn orrlt;;T for
tri~l issued whorl;; thu uccused is still absent from military
control. In the IhV'/. how...v"r, th(; ?€rioa i~ i'leasure:l. frot:': thE.
d~tu of the viol~tion to th~ signing of ch~rgd8 Rnd ~ ~ificutions.
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This rulf;; permits the st,.tuto to toll "v.;;n though the dCCUSE:d
has not be~n appr"hendcd.

3. Tollin~ th~ St~tutd of Limit~tions.

Undt::r the provisions of n .••• 39, as ~cnded, th~ sbtutc
of limit~tions is tolled during the ubscncc of the uccus~d from
tho ju~i5diction of the U.S., gnd ~lso during th~ p~riod the
uccus~d ah· 11 not r~ve b~(r- ~me~able to justice by reason of
some m...nifest impediment. ''I..G.N. 5(b). as proposed. tolls thE.
statutI;; during the pe.riod the accusl:!d is 'tfleeing from justice"
or in the custody of the civil authorities.

The lIo .....nife.st mpedic.E.nt" clause encomp:ssos th£ uflet;:ing
from justice ll exception. The essentb.l elt:c.t:nts of the t::xception
nre: lE.o.ving one l s residence or usu!ll pl·H.t:: of Co, odE.:, or concei.1ling
onels st::lf for th6 purpost; of ~voiding d~tection or punisr~~nt,

Keeffe Report, page 267. On the other h~nd. ~lthough m~rc &bs~r.$e

from thb jurisdiction of the U.S. is sufficient to h.lt the
running of the st!ltut<::. th€ro m:..r be inst!lncas wh""r" tht. "i'leej ng
from justice" exception may not be u?plicllblo.:! und4r such circur.­
stc.nc~s bcc~usc on~ or mar" of th~ el~m~nts constituting the
excepti~n is lacking. For cx~~ple, it is questionubl~ ~hcthcr

the stntut~ would toll in ~ case involving one subjcc~ to the
••• G.N •• as pro?os~d. und~r circumstances simil.r to th~t recently
prcs<:ntud by the desc.rti.::m of ~ ser&e'lllt st:.ttionod at the .~I!I~riocn

cmbussy in Uoscow. This cx~~ple is ~pplic~bld sol~ly during
the time of pc~ce. The ..• \. do not contui:'), I,;. ?roviso cornpurf'.ble
to tht. N:.:.vy l;xcctltion cflusill& thb sb,tut/:l to toll during the
p~riod th~ ~ccused is in the custody of th~ civil authorities.

4. Right of tho .\ccusod.

The proposed Nuvy bill requires th.;...t thu uccus""d bf'
advised of his right to int~rpos8 thu st~tutQ in his dafens~.

J•• i. 39 does not contain u comp~r:lblc proviso, Howt.v\.;r, UClJ.
67, permits this practicu ~t the discrotion of th~ court; ~nd

it hus bCt;n held th:..tt it is thl;! duty of thl; court so to do 'lylhere
consideruti·.:m of justict:l und f ...irness dcmnnd it," Bull.. J ..l..G.
Vol. V, No.7, JulY-hugust, 1946.

5. Detrimunt(~l to Prosecution.

Jl, •••• 39 ~uthorh"s the Sccre:t_ry, Dep·..rtmcnt of "the an::iY.
in time of war, to toll th~ st~tut~ for the durnti~n ~nd six
r.lonths tht;rcuftcr for th... tri.l of _lIlY off(;ns~ ",hich would be
d6trim...nt~1 to thl:. prosecutLm of th... '."1 r •.\lthou~h J •• G.!i. 5 (b)
does not cont~in this provision, the proviso is ~d09tcd by the
N~vy in its drlft of propos&d r.~ndr.l~nts to S. 1338 _nd design~t"d

5 (b) (3), d~tcd 17 :.i":J.y 1948•.•ttenti::m is L'1vit,_d to the f .ct
th~t this dr ft propos_1 h' s not be~n ~Prr~vud.
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6. Burden of Proof.

Tl-.e Tulu in tht.: l.nny is tnJ.t th~ burdL:l of proof is upon
thL prosecutor to establish th~t abs~nco or oth~r i~pedi~or.t bers
tht.: accused from cl:.oiming exemption WldtlT .:1. .1. 39, kCM. c. 67.
The N...l.VY c~uscs th.. burden of proof to bo upon the UCCUSE._. lleu.B.
sec. 407.

IV. R6COaffiended Provisions

1. McGuire Drc..ft ;l1'ticlcs.

l.rt. 1 (b) rccoIIIF.Lcnds t\ be yut.r periou betwbE.n the: offt.:use
and the filing of tho ch'_lrgc except for dl:lsr.:.rtion in timo of war,
mutiny nnd murdor ~nd excepting period of time of fluQing from jus­
tice, absence from tho U.S. or nav,.l service, or being in civil
j.lil.

2. The Keeffe Report, p~ge 265-270.

J.. Discussion.

1. liTho:-. IhV'J rule th:...t the issui:lg ordt.:T for trbl is
the d.l.tc for dt.'t~rmining ',':hcth",r the st_tu't€ of' limi tJtior.s h~.s

run is sirnilur to th_ 'John ~O~, indictm~nt of th~ civil l~w und~r

which th~ running of the st~tut~ rn.y b~ sto~p~d, 8ven though the
accused has no't been apprehendcd. It should b~ pointed out th~t

its result is to rLr.d~r the ;t~tute ino?~r~tiv~ in ~ny cns~ in
which such ~n order for tri~l is promu16~t~d, ~vcn though the
accused is th8n b",yonu n·,v;.!.l control end is n,)t ~pprt..hcndE;d until
long ~rt~rw_rd. If, ~s suggusteJ, /Und ~dopt~rl in tho propo5~d

Huvy bUy thl:: stotuto of limit::J.tions is 1bolished in c..J.so of
murder, mutiny ~nd wur time d&sertion, tho princip~1 occ~sions

for tht:; exercise.. 01' this po\'lt!r '.vill hllve bt:un ""liminat~d. Tht.:
proposed 1icGuire .•rticles, tht;: '.•hitu und Judgo .u.dvocatt:: r ro.l
drafts do n~t proposo any amendment which would subst~nti ly
ch~ngo the present rule.

2. "Consideration of "".G.N. 61 and 62 fnils to sh,..w
~ny compcllir.g r""uson why the formtir should provide th~t thu
statute is tolltid by !absence', TIhil~ tho l~tt£r refLrs to
'absence from th~ U.S. I ',~bsl:nc~' in 'this C';;'JH.cti~n h"s bl.lc::l.
construed to ~dun ~bsence from rench of n~v~l ~utr.c~iti~s. In
dealing with this situ3tion the ~ite and Judgc ~dvocate Gencr~l

druft articl~s, QS well as th~ r~vis~d ~rticl~s propos~d by the
M.cGuire COllXlittt::e, provide th'.l.t 'c.bst..ncEc fro... th~ jurisdiction
of the U.S., I rather thu.n 't-bst.;ncc' :.tlvne, sh;..lll toll tht. st:l.tutt:..

".~rticlt.:s 61 ...nd 62 also ?rovide th:lt the S't.:.tutb is
tolled if the uccus~d by r~&son vf l •••••••••• some oth~r n~nif~st

impedirnent .•.••.•... shull not hnvu been nrncnublc to justic~ within
that period,' This hus bc~n constru~d us encompassing the 'flboing
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from justicu ' exception contained in 18 U.S.C. 583. The ~ssentinl

elam~nts of 'fleeing from justice I ar~; leaving ona's r~sidenc6

or usu~l place of aboda or concealing onels self for thv our ose
of avoiding detection end punishm~nt [Scoring suppli~d. Cl&ar~r
l~gu~go th°n lnot an~~ble to justic~l is highly desircblc. The
J ..rticlos proposed by the McGuire Co;.•!nitte~, COr::r:lodorc ,hite cnd
the Judge .•dvoct.l.te Generul would toll the statuto during the p~riod

in which the accused w~s 0. Ifugitive from justic~.1 The Judge
l.dvoc~t~ Gcner~l draft uses the l~gu~ge 'fUgitive from or not
otherwise cmenable to justic~.1 Eith~r proposal sc~ms acceptable.

B. Rccomccnd~tions.

'11. That ..rticle l(b) of the. llcGuirc d:-aft u.rticlcs be
adopted in subst:lnti~lly i~s presont fo~.

"2. That tht: .•dvi sory Council c,)ns iat r whether !1lly
ch~g~ should be made in th~ rul~ that th~ issuing of the ordcr
ror tri~l, rather th~ the nTr~igr~unt. is the d~tc for detcrmini=g
,7hLthcT tho stutut(J of limib,tions has run."

3. Judge ~dvocutG Gonvrcl (N~vy) R~coomcnd~tions;

"Foll:)w McGuire -- but omit 'or nnv:11 service' .•.....••• '1

4. Vand~rbilt Report.

Suggests excopting un~uthorized nbs~nce in time of war
from st~tute of limit~tions. ~doptGd by the ~rqy and N~vy.

FEL-2





•

Su> j...:ct: Li..r:Li.t ...tio:J.s Upon lJumb~r of Pros.::cutions - Prohibited
ncturn. of Record for r~vision. A:I. 40.

I. ~ Provisions

1. lu-ticlcs of ' ;<lr

n:.Rr. 40. .~s to .:ur:!bcr.--";:o person shall, ,·1.thout his
cons~nt, be tried a second tine for tho 3~~ offense;
but no proc~cding in vhich ~ ~ccuscd h-s been found guilty
by a court-.m.....rti~l upon any chn.rgc or slXcii'ic··.tion 5h:111
be held to be ., tri~~ in tho sense of this c.rticl..:l until
th~ r~vi~'~nG ~nd, if th~rc be ono, thc conril~~ane ~thority

5h...11 h-::.vc t ...lccn finll ::tction upon th'" C:130.

".ilo authority shall return a record of trinl to <lny court­
fik,rtial for rcconsi~cration of

II (n.) ,"J] acquittal; or

n (b) "findi.ng of not guilty of '10:,r s~cific.'l.tion; or

11(0) H finding of not guilty of any ch..1.rgu, tL'11css
the record sho~s il finding of guilty'under a
s~cific:ttion l:lid under that charg<.., "hich
sufficiently all~gcs ~ viol~tion of sone ~rticle

of • '<'.r:; or

II (d) The scnt...:nca ori""in'.lly i!.1poSJd, ,'ith II view
to increasing its s~verity, unl~s3 such SGn­
tencC is l.:lSS th~n tho n.~d2tory s...Jnt.:lncc
fL~cd by lo.'; :;"0:' tho offense or offl..:r1ses
u)on ,,'hich a conviction hOos b0en hn.d.

1I,-'nd no court-m."rtial in .:my :'I'Occcdings on !'Cvision shall
reconsider its finojing or scntoncc in <my p<'l.rticulnr in
~hich ~ return of th~ record of trial for such r.:lconsidcra­
ticn is h"'Ninbofor<: '1Tohibitod. 1I

2. Eanunl for Courts-~:.:l.rtial

Pnr. 68, C)URTS-·-:,&.T"TI:J.--PROCEDURI'.r- ..••..••.

".~ p..;rson has not be.:ln "tried" in th.... s..;nse of .\.'1. 40
if the rJrococdL,gs W...:rc void for :my ro ....son, such o.s ;i

l'1.ck of jurisdiction to try the p.;;rson or the off....nsc.

"The s':'.mc·ncts constituting 0. crir.!...:: against thl.; United
St~tcs c~n not, after ~cquitt~l or conviction of the accused
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in a civil or milit~ry court deriving its ~uthority from the
Uni~d St~tcs, b~ made the basis of ~ second trinl of the
accused for t~t crime in the s"no or in ~nothcr such court
without his consent. The civil courts in the Territories
.nnd in Puerto Rico, the C...nu Zone, .::.nd the Phillippinc
Islands, as \tell <15 th~ district .md oth::lr courts of the
Unit.Jd St'\t;..s, derive th.:lir <luthority fron the United St-:.t~s.

ThJ S~ acts ,ncn conrnittcd in ~ St~tc m~y constitut~

t·"O diSti:1Ct offJnS..l3, on0 :!.g."'i.'1st the Uni~d States ~nd the
oth...:r -:gaL'1st the St:'.tc. In such a Ca5J trill for either
doos not b1.r tri:'.l for the other.

II In g\.:n..;r"!l, oncc· a person is triJd L., ttw s.::nsc of
:.. ~.r. 40 for .-::n off...:nsc, he c-..n not without ::15 cons...:nt
b~ tried for another off~nsc if oithcr offvnsc is nvC~SS3r­

ily included in the oth0r. TI1US, ~ tri~l for ~sl~ubhtcr

~y be pleaded in b~r of trial for the s~ hor~cidc ch~rged

QS ourctcr, ~~d thc·tri~ of an enlisted ~~ for ~bsencc

l'ithout lO'we (:•• .1. 61) b~rs tri.:ll for the Sl4":WJ absence
ch~rgcd as desertion and vice v~rsn if the s~nc enlistment
is involved in both cnses. Thus, rmcn ~ soldi~r rlcs~rts and
reenlists, tri~l lor absence ~~thout le~vo or des~rtion

fro~ tho second enlistncnt docs not bur tri~ for d0s~rtion

from the first cnlist~nt c.lthougli. the S"'J:le period of tine may
in po.rt be involved in both c.~.ses. II

Par. 69, lICnU11TS-l :'''RTI:J.--PnocEDURI:-PlcllS-~ :isccll:mcous plc:ls
in bar of trial.--

Ill!.. Pcrdon.--,·, pardon is '1!l ·,ct of the PNsidc:lt nhich
exempts the indiviriunl on nhom it is bosto\'...:d from the punish­
m...:nt the LUT inflicts for a crir:l.e he has cot1JTlitted. A pardon
may be pl~~ded in bar of t~ial. Th~ usu:ll rul~s as to
docurnent.vy evidence ::tpply to a ','rit ten p:lrdon, "m~th~r in .
the nature of nn individu~l pardon, or of ~ general ,~esty,

or the like. If the docur.lCnt is not sufficiently cx-,licit
to d~termin~ ~ncthcr or not tho plen should be sustc.incd
othor evidence must be introduced to fill tho g.'lp. In the
c~sc of ~ constructive ~~rdon, f~cts nnd circumst~nces

constituting such p~don must be ~rovad.

ltb. Constructivo Con":'ono.tion of Dc:sl,,;rtion.-.\n W1con­
dition::.l r~stor'ltion to duty li.thouttri'\l by '\n o.uthority
comp0t~nt to order tri~l n~y bo ?lc~ded in b~r of tric.l for
the desertion to ~hich such rcsto~.tion rcl~tes.
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II c. Forl!'hJr PunishIllmt. --Punishment under the 104th
Article of 11<:!1" m.:t.y be pleaded in bar of trill. Such pwrish­
mont, ho,~vcrJ rtocs not b",r tri".1 for Mother crime or offense
gro' ing out or the S,"lI!kl llet or 00iS5100. For instmcc, !JUIlish­
n.:nt under A.~l. 104 for NC!<1csS drivin.~ '''ould not bar trial
for m:msl~u~htcr where th.3 reckless driving C:luscd ~ c.~.:!.th. II

P3r. 72 ........•.

n:\ nolle prosequi is not in its.:.:lf cquivu~nt to ......
acquittal or to ... gr"'Jlt of p'trL.on .:.Il(l is not'!. ground of
obj...:ction or of cefense in ~ subsequent tri~l." •......

3. Public L"\1 759-BOth Congress, Chapter 625-20 Session

lio ch<lIlg..:.

II. Uavy Provisions

1. :\rticlcs for the Gov...:rnm:mt of the H~\':r

110 provision.

2. ll':wd Courts ~n~ Bo::.rds

5Qc. 338. __'IS:1!!l(l act not an offense both :'.g.1.inst nclV"'.1 l-J.w
~d Feder:;.l oivil l:ni.-

lIVv'hcn an ;'let, prohibited both b" n,'wal 1.nd tha eiviI 11::1
of the Feftcr"'.l Goverr1r.lCnt, is eor.unitted ~d.thin Fcd.::ro.l juris­
cliction, :md the off~nder is triod either b~' 0. court w.rtial
or :\ Felicr.:::.l civil court, bath of l"h1ch derive th... ir jurisdic­
tion from the sonc source-The Feder,".l Govcrnnmt--thcn the S:J.mc

<tet consti tut.es but one o ffens\,,) , n".1nC13r '1n off,:msc a.go. cnst the
United St~tcs, i\rld tri~ by eithLr is .:l. b:w to tri:l1 b:,r til...: ather
on the ground of forffi<2r j'::oi,):-.rdy. tl

Sec. 408. 16<l!'lJ: Former jcop."'.rdy.-

liThe fifth "'.I1"ndncnt to the Constitution of the Unit..:d States
provides th,t no person sh·:>.11 'be subject far the: scr.c off ;nsc ta
be t\'iee ~ut in j...:op.".rdy of life or limb.' .1 person is twice
put in j~op"r!y if he is t~~cc put on trial for the s~c off~nse.

In arr: .... r, ho~·;~v.;,;;r, to sllst"'.in ~ plc;! of farr.!.. r jaop....rdy, the
....ccusJd j~ust shot th.,.t:

II (1) Upon.":l. fo!"'n::r tri'"!.l, he h.x. be..:n ~ctu:"l.lly acquitted
or c')nviet..:d; or

II (2) Upon a fOm.:Jr trial, ~ft.;.:r he h-'ld b.::on c.rra.igncd
~d th0 pros~cution h~~ restad itz C1.se, the
convening authority entcr...:d 0. nollo prosequi
(or m.thdr".\!"'.l or '~iscontinlX.!lec), ov~r the
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Sec. 409.--tlPc.r~on.-

3. Court l~rti~1 Or~cr 5-1945

Sec. 474. "PO\"lcr of ?.CViCl·!ing ..uthoritY-\Thcn h~ is not to
roturn r~cor~.--

r~nurlb.ro1 ,5 ".rticl!..' 39 1.Od ~0n~~d.rticle 53 is
follons:

1',:- ..£. 39.
to N".d ."\5

" ..RT. 39 ••....•.. (i) ?to r~cord ,.,f procccc!ings of 1. court
n ...rti -:1 shell b...: r~turn..!d to the c"urt for the purp'?sc of N­

c'insi-\;ring "" finrling of t1not !J1"')Y",d" '>r Iln'Jt 'ilty" or for

llU:1lcss specifically ~uthoriz~d by thJ Sccr.,:;t'!.r~· of the
i~""v:r in c~ch case, no .:luthority \Till return :l rccorc1 of tri'll
to ""ny court for r~considerntion of ('!.) ;,\n 1.cquitt~l, (b)
, finding of not guilty to any spucific-:.tion, or (c) the
sontuncc'originally iruposcd vdth a view to incrcasing its
s')v.~rity, and no court in ,:;my .')rocecdings in rcvision sh"lll
rcconsi(~cr its finding or sentence in any p1.rticular in Hhich
~ return of the record of trial for such rcconsidcr~tion is
herein prohibit...:d. In r'lrc c!'.sos, \'thor.:: Nvicl:ing .....uthoritics
crmsider th"\ t strict ndhercncc to the ."rovisions of this section
\'Oulrl result in "\ nisc'lrriD.ge of justicu, th.;,:y n ....y withhold
.-:.ction '~d r(~;1ort the circu:nstn.nccs to th~ N'J.vy Dep:...rtment with
r...:quost for '!.uthority to rcconv~nc th~ court for ....ny ~f tho
purposes '\uov!..' r\...:ntionud. II

rr:~sidc fr0n '1.ny kg...1 qu;,;stion, '18 "'t n ...tt...:r of ;x>licj",
~ pers~n in th~ n"'val scrvicu shoulc not be tried a second
t~c for th sene ....ct for trhich h...: ~~S onc~ b~cn p~~ished

.'1.S "" rc:sult of ... cnnviction L'1 ;'\ civil court. II

tlln cith..:!r cn.se set c.bovc, tho j'-lOP1.rCy is cOM,,':lktc md
it fil,~ttcrs not \:hcthcr ~y ::.ction, or, if "'.n~., '1l.-:.t .:lction
h.~s bc""n t~kcn upon the procccc.ings by th~ Nvicning ~uthority.

But th~ procccrJngs upon.:l li:t~l1y defective' s~cifie~tion

·;0 not constitut:::l :: forxr j~op"'.r..l...v.1I •

"ProJ:lotion of :m officer is not ~ constructiv":: p'!.Tcon,
"'nO if plc;v'l.c'] in b-.r of tri<.l should be C'v....Trulc~."

objection of the ~ccuscd, in orjcr to prcv~nt

the court fL~rticl froo "'rriving at n finding.

11:. p:'.l"t1on is "'n 1.ct of the Prcsi':..::nt th:t CXI..::lpts the
in"'ivi~u-.l. on ,-;hoa it is bcstol'l'_>C. from the punish"~lCnt the
l;'\\l inflicts for .... crime he hc.s connittcr', .Y. r.l:'y ~ offcJ"(:c
in evidencc to sust:-,in :l plc~ in b~_r of tri l.

4. Propos-.J:! lJ".v;r Bill.
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r~c0r.siccr~tion of ~ scntcnco '~th ~ vic~ t? L~crc~sinb its
suv::rity.t1

II!. Diff~r~ncos

ThQ .Irticl.:ls ')f ":\1' provi":o th,t no person sh"'ll be
twice t..ric~! for the s.mc off.msa 1'1ith'Jut his cons..:nt;
the :•. G.n. cont:d.n no such ;Jr:>vision, but the s".n,o r .... sult
is "'.ccon.plish_~c by ....r1ninistr:ltivo rogul;.tion (:l.e.&B. 1

SeC. 408).

AX. 40 st ....t .... s t.h.....t no proc~c<ling in rmich ,n .... ccused
h.1s b"h,m found guilty sh"ll be held to be :. "tric.lU until
th.J rcvi.....··ing 1.0r. c ....nfirrrin3 l.uthoriti..:s h:w.:: t""l-t,,;n fin.ll
:letion on the C~5(;, rhilc Il·,v~.l c':''!lrts ,n,! Bo."rcl.s provic'cs
to"lt ....ft .... r tha proccucings in :". fO:"'n:J r t~~i,1 h" v.,;: be,,""
c~~icd to ~n "cquitt~ or conviction, th~ j:op1.r~y is co~­

pl-,tc ft.nC it rottl.;:rs not rn:lt .....ction is t,!t,:;n b:,' tho 1'0­

vi.,::\"ing ,:.uthorit~.r. Thus, it would appc~r tll"'t unl.,;ss
th~rc i5 ~ juris~iction~l defect in th~ procccCip~s or nQnc
of th~ ch;rgcs or spccific~tions is suffici,:nt t~ suprort
th..:; off",;ns-.l ch;rgcd, the I1wy revi0\fing :1.uthority roy not
")rrler "'. nc,', tri;).l :.ithout the c0ns.::nt of the '2ccuscd. (Rc­
he~rinbs ~r0 discussed in connection :~".'. 503 "nrl :,.1. 52 as
o.n:::nd..::d) .

UnC'.:;lr .\rr:'\}" pr.:l.ctice, punishment by th0 c Jnm'lniinr, offic8r
unc!cr :.• il. 104 is :\ bar to tri~l for th':; 5"1ilO offense, but
·loes not b-'lr tri:'ll for .1.noth-.;r-,.,f:...nsc gro:'1.ng out of the
s"ra..; :~ct. Un(:or N.1.vy practice, ; cOnlffi.'1nding officer is not
n court-r.~rti~l ~n~ r.~st punis~.nt is n'1t 1, ber to tri~l.

In both services, n nollo prosequi is n,t 1 b:'lr to tri~l,

-.lxccpt un~er N:>.vy procedure vmcrc the nolle 'l~scqui is
cntcrc~ ~ft~r th~ ,rosccution h~s r· st~c. its C:'l5e.

2. Prohibitions 0n Return of Recollc for Revision.

Both :.rr..:-' ~n(~ i!~.vy '\uthoriti, S ....1'0 ;)r'"lhibitcl..! fMD. r~turning

the r.,;cor1 fDr ~consi~r~tion of ~n ~couitt1.1, '" fin~~n3 of
n::>t guilt:/ to :'lny sp:::cific:.tion, Jr th.::: sentence origin....uy
inp")se~l "dth 1. vi,;\." to incrc::lsing its s0vcrlt~·. H<"l\iev..:r, .1-

rJcor" of ".n :.rIT;/ court-n".rti11 r0COr(: , ....y be; l' ,turn;::·l for
l' 'consi.... t;r .. tion ld.th "'. view of incTC1Sing the scv rity of the
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sent~ncc when the sentcnc~ origin~ly inpose~ is less
th~ th~ tLcorl,tory fixed by l~w for the offcns~ upon
vmich"conviction had been hed. Und~r th~ proPQS0C
;•. G.H. th...;re :'.re no xnrl;->.tory s~nt....nc~s fLxcc by l:l.Yl.

fl,\!, 40 :l.lso forbic:.s tIL r..:turn .,f the Ncar.} for
r~considClr...tion )f ... fL"1"ing of n"t guilt~r of :my ch."'.rg....:,
unl:~9s tho rcco}"l Shm"1S n finding of guilty un '01' n s~.::ci­

fiction l~id un1cr th~t ch~r~c, ,nich suffici.::ntly nll....:gcs
n. vi':'l"'.tion e,f~ :.rticle of . :.....1'; while the pr'1pos....:d
11. G. fl. prohibits th0 return of th.. r~cord. f"r rce msi~!cr1.tion

of , rin~ng nf not guilty rathout ~xc~~tion.

(::ot~ in reg-" ..rd to above th,t it is the sp.::cific ...tion,
not the ch....rg.::, under ;..r~r ;')r"':.cticl;: 'which inforns t~

~ccuscd of the nature -..n'" i'~cntit~ .. of th. "ffcnse being
tried, for ,"'>J! "'.ccused r.ny be found c;uilt:r of -". vi:)l:ltion
of 1J1 ".l'ticlc of ::....1' oth::lr th~.n thnt charged, but th.::=
spccific1.tiono cnn not be ch~ed so .... 5 to C~...ng0 the n"'.ture
or id.::ntity ~f the ~ffcnse c~....rg~~ in t~ sp~cific~tions.

Se.... ':C:", n..... r. 78 b, c.)

SWInT li:nitctions in C:l,SO of ..... r...:::h..:~rinG "1.r~ inclu~cd

under ;•. '". 50' 3Ild : •• :1. 52 1S "".n,~ndcd by P.L. 759.

IV. Rccoi.:ncndntions

1. Double Jco~~r~y.

The "lcGuire ;.l.'ticles pr )pos...... th~.t rmst :,mnishmcnt be
~ b~r to trial for the s~ offense.

The .fuitc Report r'::)c'):'!rl~ncted the inclusion ')f ... c ....tnl0tiU0
of lIc')nstitutl'1nn.l gu......ra..ntees ll , inclu~ing rloub10 jeop1.rc:y
in the ;1.. G.!!.

The B....U "lntinc Rcoorts do not cQITPnt on o\..,ublc jeop-,,-rdy.

R.:fcrrinr t!) the c""urt-rJ."rti~l or,.~~r ",bove (C!'5-1945),
the :~.::offc Th.::POl't st ...tes:

tiThe 1945 st1..t0;::-.::;nt of !'Iolicy, OU'"ItCG ~bov~, r0f=rs
onl'" to '1 C1.SC ,;here the off,mc.!~r hns b0cn II ••••••• " ••••

punisher!. "n ~ result of cf')nvicti '"In in ~ civil c lU:t. ll

The qu~ntion "xis~d "n~th...... r ~ person"m h1.5 r_cc1vCC
"l. 5usp,,;ndcd scnt.:ncc h:lS b~ ..n I1punishcdll

• ;~~th,,;r

qu~stion is \:h....thcr "'.cquitt'!.l by ,"1 st::tc c )urt sh:)uld
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b"!.r ,1. second trkl. No dep-1.rtront st ....teront of policy
ho.s been discovercc. on th.::so au..: stions. iJn.V1.1 C'Jurts
~nd B)~rds sets forth only to; lav ~d cont.:lins:no---­
~tcr'Cnt of polic.}~ in this rog:lrd."

"In civil jurisr'ictions there is :t tr...nl' tm·......rd bJVI:lc.ening
the ap,lic1.bility ~f the principle "!.g~inst ~ouble je~~....r~y,
1.S ~ n~tt~r ~f ~olicy r~th~r t~n 1.5 "!. rulo of lan.

"On..:: t~xt (16 :.•L.R. 1243; 8 Ruling C:'.so Law, Supp. 1929,
p. 2200) st.tes:

ITh-.ll';: is :l.uthr:.rit:.~ to support the "'octrinc th',·.t punish­
r~~nt in th-.l c",nrts of c:lch ~urisdicti')n; .Jv..::n th'lugh
not prohibitod, should not, in pr~ctico, be L~p~scd,

unless in erlr,'1orcin"'ry C'l.SOS, \l1';ro there ~rc ':.ggrnv~t­

ing circunsto.nc.:::s or s!X'ci.:tl c'"lnsirl ;l":ltions f1'")f.! the
st-..ndpoint of :'lublic s~f..;ty ju::;tifying )r r ...quiring it. I

"Tho Bot'.r,.,l bcli.Jvos th:lt Ikp.~.rtront policy 'In this
subject should be cl~rificd ~ct tho .:tpp....rcnt inc~nsistoncies

r-.Jnovod.

l' ...n .... l"gous to the problons of d')uble j.Joj1~.l'c1y 'lnd r!0ublo
'T.lcn1.bility is the question \/hcthor disciplin.:!.ry punishr..Jnt
by :l C?r.u_""'.ll~ing offic..:r shoulc. op0r.~.te .:'.8 .... b.".r tf'J subsequL;nt
tri.'ll by C()urt ::"1.rtic.l for the s~.r..c "'lff..::nsc. Disciplin~.ry

,unishment is presently not ~ bel' to subse~uont tri~l by c~urt

rnrti·".l for tho s.~.n.::: "ffuose. Tho 1'e1.son giv.,m in supp:>rt
of this rule is th~t the invcstiG~tion of 1. c~nm~n~in3 officer
"1.t f'\::\st d')Qs not constitute 1. tri~l, th~.t thero has bo..::n no
c~nviction or ~cquittal, ~1 t~t tho punis~~nt lil~~s~d is
n ')t :\ sentonc. The '1cti'm of the c·.,nr:1.".nrling ? ffieer h.:l.s be(;n
likened t~ the c"'lntrol of .~ p:\r~nt -V0r his child 01' of ~

r~stor over his ~ppr.Jnticc, ~r of a schJOl tC"1.cher over his
sch,lar. I

"The BO.:l.r,~ is 0f the opinion th:'l.t this ~ppr'='1.ch is
qucstion'!bl~ anc th":.t the rule th:'Lt th..::ro is nn df)uble
jc~p"'.T,!Y in such C"lSes is .". dubi~us nne. The :.rticles
for ttp r. ·vcrnncnt ')f the Il~.v:.r c?nfcr jurisdicti'm upon
C,,):"'!l-:n~~ g ~.fficers t"> inp0so punishJ,.;nts f'")r cinar
'Jff.:ns.Js. T;.le pr0cc· 1uro 10'l."int; tn th.:l >10t.Jrn.in~tion ')f
th..: ')ff.::nsc ~ll ~.ppr'Jprb.w punish..l");nt, :'.s cl.-.:scribed 1.'1.
J1"'v~l Jostice, 1oc1:..1.':cs (~) 1. rcp~rt of •.iscon l uct bJ" the
".ccusc.r, (b) c:.c'..":1in.'ltion of '1·'i.tn.Jss03, (c) (;x.."'U~:"'.tir:on of
c'')cun...nt1.ry .:lvi1..:nce, ~n·i (r!.) ..:lX.:>.,,-d.n.... ti')n ')f the .".CCU5;JC.
if re .::lects t':l s~."\k. Th.::ro1.ft...r, the c,)!T.::.nr!ing officer
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woighs the evicence ".nd :'etcn-.Uncs whothcr, in his opinion,
.'\11 ()ff>.!nsc h....s bocn cor.nittcd. If he dcton.rines trot the
~ccusc~ h~s connittcd ~ r.jnor offense, he is ~uth,rizcd

to 1:.1[,)050 punish~nt, L'lcludi!lg one "If the f:;)llowing:
(1) Rc~uction of ~ny rating cst~blishcd by hir~clr; (2)
ConfL'lcncnt not exceeding 10 ~~~~; (3) S?litrrr~ Confinc­
r.cnt on br~~r ~nf. •.,...tcr not ~xc;:!;ding 5 .-1. ...,YS; (4) C:cpriv.:l­
ti~n of liberty on shore, ~nd (;) cxtr~ ~utics. The
off~nso -..n1 punishr:L;nt .:!I'(; rccor.~cc in the Sno,)th BO'"'k of
Rccorcs ~f R~p~rts ".n~ Punishr~nts. It \~11 be ~bs~rvcd

th~t th~s~ ch~r...ctoristics ~~rt...kc ~f tho n~turc ?f ... tri...l
b:' "\ n'1ro fJr'.:'l1 t:;pc :")f court.

II" Jholly np..1.rt fr:.r~ the r;:u.:;sti"n ~rh0thcr punishr..cnt
~,~r~o~ as ... result of such qu~si-ju~ici~l ?TOCuccings should
1<JS"\.l1Y opcr.:lte .:!oS .:l b'T to tri".1 by c urt .:A.rti~ f?r tho
ST.O offense, it is boliovod th~t t') icpcso f.isciplin"U':,r punish­
Gent ·...ml then flrocoe~ to tri ....1 is b::.sic":ll~· unf:lir. This has
been pointed ')ut in :!. 5~::U.ofrici~1 public"1.tion (lhv1.1 Justice):

':-to;tev,~r, the 5:l."1C fund:'l_~ ..mt,"'.1 princi:>lo of r"'irncss
'mich precludes double j~op~r~y shoulr. be the b~sis for
I".ny ~.:·t~min ...tion of the c')r.J: ....ncl.ing ..... fficor ~s to
\.'hcthcr he '·d.ll ,)rdcr the convening of Q cr,urt LUlrti.:.l
for the trial of ~ f.."'.n for i".fl '1ffunse ':hich h.:>..s been
pro?orly punished. by hin, unr:or .\rticle 24, .\.G.Ii. 1

tlFron the co.ses it h1.S l"Cviow.:xt the BI)p,.rd h"l.s no l"/:-'y
of ~mo\'ting in horr r,1<,"l.ny the prisoners hp.d received r.lO.3t
punishncnt for the sr.f.lO offense for ,·thich they "jiJre lnter
convicted by c~urt r;".rti1.1. This is ~UiJ to the f.:lct th "l.t
r...".st punishnent is n0t considered ::. !lri6r cl)nviction rmc.
is thorofare n0t rvtr:.issiblc in evinence. Lik;J\d.se, the
c')urt itself ~ould not necessarily kno~ nb0ut nny prior
punish"1cnt nt f\<1.st. II

The i\ccffe B)"~.rd rccorn.-.:ncs:

11 (1) Dcp~rtr.:ent policy OC el:'!.rifivd in n::tprt! to the
~osi~bility ~f trying persons by e0urt I~rti~l for nffcnses
for which thvy h~vo nlro~dy boon trice in st~t~ or f~rcign

civil c~urts. .~ prior c nvietion, :llthaugh r..:isulting o:l1y
ir: "'; sQsp<;ndoc! scnt ...ncc, SC";(lS suffici..mt [lunishr:cnt r'.nrl.
sh"'uld, <lS ':". L'l"\.ttcr of policy, b.::.r subsoqucnt tri:::.1 by C)urt
n.~rti:ll. .• prior :lequi t.ll sh'Juld orCin....rUy be rcg"\.r:~~f'

....s ...;virl..:ncu th~t th.... :tecus..,)c is net guilty ,f ttl..; "'lff•.msc
ch~rGc~ ~d shoulc, .5 ~ rk....tt~r of policy, b~r l~b..;ling the
,ff~nsc by ..... different n:.nc sh,ulr! n')t b..: :lll"ntCd to cef..; ... t

tho b.:!.sie intent of tho polic~r r':c'1!:Jr...::ndcr!.
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II (2) C()nsi~cr'1tion bu giv..;n b~r the :.dvis:lry C?uncil
to provision th....t punish.fJ.ont ir:pos.::d by Il cor.lf".::'.l1c!ing officer
b..; bar to trL.'"\.l by court n.....rti:l1 for th.; St'OC offense J but
njt ~ b.:lr to tricl. for ~njthcr off...msc eI"')winr '1ut ~f the
S"'J:l.O ,"'eel '"lr orossi?n."

The V:md~rbilt H~port Ncc.~cn~od further study of lithe
-.:zt,.;nsi':\n ,-,f the c.octrinc of c")n'-'''ll'l. '.tion \·rh-.:r...: a sol~icr is
C,)rT.littcd to c'"ll':'b....t lnth ':n?:11t:dgc "r the pcnrl.ing,ch".rSo.1. 11

(Thcrc:: is n') further ~.iscussion ')n this T'(;cf'\r,n:.nc!:.tion).

'.~O sh~l ~~cidc ~n plo~s in b~r ?f tri~l ~uc to
'oublc jc?p'"\.r~y is tr~ .... to.1d ~s other int~rlocut")ry qU0stions.

Soo C.S., :•.H. 31.

2. Prohiliitions nn R::turn 0f Rcc')r(~ f'JT R~C''l:lSi ''''r .... tion.

(5"':0 o.r.~nr!cd :•• '.:. 88 ~s to unl"'."rully innu~ncinb c"'urt).

The : ~cGuir...: J ./hito, 0J'lC B~ll"ntine Re ....orts n"l.lo:c no cor.u:pnt.

The K~cffc RCp")rt points out th"'.t .1. lJ"'vy rcvici.'inS o.uthority
r.~y thunr~tically return the ~cord for ruc'nsi~~r"'.tionwith n
viei': tlJ incrcnsing the s,:,vority ,..,f tho soJnt~nc~, or reconsi:'.or.1.­
tion of .'\ fin(~ing of not guilty \lith prior '\uthority .,f the
Socrot~ry )f the N~vy, but th~t this is r1.roly, if ever, done.

The V'mdcrbilt Rcport f:'l:lh:cs n~ cOffil"jont.

FSI, - 1

•
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A.I<. 41
p. 1

Uniform Code of Military Justice

Subject: Cruel and Unusual Punishments Prohibited

I. A~ Provisions

1. Articles of Har.

"ART. 41. Cruel and Unusual Punishments Prohibited.-- Cruel and
unusual punishments of every kind, including flogging. branding,
marking, or tattooing on the body are prohibited."

2. Uanual for Courts-Martial.

"PAR. 102. Courts-Martial -- Punisments -- General Li,itations.--

"Courts-martial will not impose any punhhrtent not sanctioned by
the custom of the service, such as carryinG a loaded knapsack,
wearing of irons, shaVing ~~e head, placarding, pillory, stocks.
and tyinb up by the thumbs. Military duties. such as guard duty,
drills, the soundin& of calls. will not be degraded by imposing
them as punishments. Solitary confinement, a bread-and-water
diet. loss of good-conduct time, and the placing of a prisoner
in irons will not be imposea as punishments by a court-martial. II

3. Public Law 759--80th Congre~s. Chapter 625. 2D Session.

Article of 1iar 41 was not changed by P.L. 759.

II. Navy Provisions

1. Articles for the Gqvernment of the Navy.

"ART. 49. Prohibited punishments.-- In no case shall punishment
by flogging, or by branding, marking. or tattooing on the body
be adjudged by any court martial or be inflicted upon any person
in the Navy. The use of irons, single or double, is abolished.
except for the purpose of safe custody, or when part of a sentence
imposed by a general court martial."

".nJIT. 30. Punishments by summary courts martial.-- Su:nmary
courts martial may sentence petty officers and persons of inferior
ratings to either a part or the whole. as may be appro~,iate. of
anyone of the following punis~ents. namely:

"
"Second. Solitary confineoent, not exceeding thirty days,

on bread and water. or on dirninished rations •.•....... "

(General courts-martial and deck courts martial are also
authorized to inflict a punishnent of solitary confinement on
bread-and-water Cf. A.G.!:. 35. 64b).
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rl:-..RT. 24. Punishments by order of commander.-- No commander of
n vessel shall inflict upon a commissioned or warr~nt officer
.......... ; nor shall he inflict•..•.....• upon any petty officer,
or person of inferior rating, or marine. for a single offense, or
at anyone time, any other than one of the follOWing p~.i5~ents,

namely:

"

"Third.
exceeding fiva

Soli tary confinE:rr.ent,
days •••••••••• II

on br~ad and water, not

2. Proposed Navy Bill.

lhET. 31. In no case sh~ll punishment by flogging, or by
br&nding, marking, or tattooing on the body be adjudg~d by any
court murtihl or be inflicted upon any person in the naval service.
The use of irons. single or double, is abolished. except for
the purpose of safe custody. I 11•

"SEC. 36.
to read as

tlSEe. 22.
to read as

Article 49
follows:

Article 30
follow's:

is renumbered 8S urticle 31 and a.~ended

is renumbered as article 20 and amended

'ART. 20(0.) A sumw~ry court martial shall have pow~r to
impose either a part or the whol~ of any on~ of thd following
punishments:

..........
'Third. Solitary confinement on bread and water

wi th full ration every third day for u pt..riod not excEiviing
thirty days, to run consecutively;tn

IISEe. 47 .•..••...•

' hR!. l6(b) ~ deck court martiul shnll ht....& i'o~','E;;r to
impose either 3 ~hrt or th~ whole of any onQ of the follo~ing

punishments:

'S(;cond. Solitary confint:ment on breud :.lnd w .. tt:or
with full ration evory thir d~y for a puriod not exceeding
t-,venty days, to run cons€cutivoly;' n

(G~n~ral courts-mo.rti~l can still inflict all punishments
that a sunur.ary court may).
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lIS::C. 16.
to reud ::lS

..rticle 24
follo~'H;: "

is renumbered as article 14 and amended

•

-.

(Punishment by comm~nding officer at Captain's M~st still
includ~s s~nt~nco of solit~ry confinement on bread and ~atcr

not ~xcdeding fiv~ days, to run consecutivvly).

III. Differences

1. Nu.vy ;>roVlSl.OnS do not MV\;. a gt:.n&ral cL..ust,. prohibiting
cruel ~nd ~~usu~l punishocnts of every kind.

2. rmy provisions prohibit punis~cnts of solit~ry confinement,
or of ~ bread und \/ater diet (.J.:C'.... Pf:.trc.gr~ph 102). N:;.vy
provisions permit uny court-onrti~l, or ~ co~~nding officer
~t C~pt~in's ~st. to impose a sentence of solitury confinement
on breud and n3t~r for n st~ted p6riod, to run consecutively,
with a full ration every third day •
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Unifor~ Code 2!.. Military Justice

S~oject: Places of Confinement--TIhen Lawful.

1. Army Provisions

•

-.

•

•
•

1.

2.

.4.rticles of War.

"A..J:tT. 42. Places of Confinement-- When lawfuL -- Except for
desertion in time of war, repeattd desertion in time of peace,
and mutiny, no person shall, under the sentence of a court­
martial, be punishod by confinement in a penitentiary unloss
an act or omission of which he is convicted is recognized as
an offense of a civil nature and so punishable by penitentiary
confinement for more than one year by some statute of the
United States, of general applicatioti within the continental
United·State~, excepting sLotion 289, Penal Code of the United
States, 1910, or by the law of the District of Columbia, or
by way of comrr~tation of a death SEntence, and unless, also,
the period of confinement Quthorized and adjudged by such
court-martial is more ~ one year: Provided, That when a
sentence of confinement is adjudGed by a court-martial upon
conviction of two or more acts or omissions, anyone of which
is punishable under these articles by confinement in a
penitentiury, the entire sentence of confinement may be eXdcute~

in a penitentiary: Provided further, That penitentiary
confin~ment heroby authorited may be served in any penitentiary
directly or indirectly under the jurisdiction of the United
States: Provided further, That persons sentenced to dishonorable
discharge and to confinement, pot in a penitentiary. shall be
confined in the United States Disciplinary Barracks or elsewhere
as the Secret~ry of War or the reviewing authority may direct,
but not in a penitentiary. II

Army Manual df Courts~Uartial.

"PAR. 90. Courts-t.:artial-_Action__Place of Confinement

ft(a} Penitentiary.-_ A penitentiary may be designated as
the place of confinement for the ~hole period of confinement
imposed by the sentence as ordered executed. provided such
period exceeds one year, and provided also that such sentence
is wholly or partly~ased on one or more of the offenses listed
below or was icposed by way of co~utation of a death S6ntencE:

D~sertion in time of war •

Repeated desertion in time of peace.

Mutiny.

An offense involving an act or omission recognized as
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an off~nse of a civil nature snd mbde punishable by
pEnitentiary confineDent for DOre than one year by some
statute or the United States of general application within
the continental United States. excepting section 289, PennI
Code of the United states, 1910, or by the law of the
District of Columbia, whether statutory or common. Sodomy,
being recognized as an offense by the comn:on law in force
in the District of Columbia, is included.

tlA penitontiary will not be designated as th~ plnce of
confinement except 88 authorized above in this paragraph •••.••••
Instructions as to the particular penit£nti~ry to be designated
will be issued from time to time by the dar Departm~nt.

lilt is the policy of the ~'ar Departm€nt to separate. so
far as practiccble, general prisoners convicted of offenses
punishable by penitentiary confine~cnt from gener~l prisoners
convicted of purely military off~n8es or of misdemeanors in
addition to purely military offenses. In furtherance of this
policy, reviewing authorities should designate a pEnitentiary
as the place of confinement in ev~ry c~se when such action is
authorized, unless it appears that the holding of the prisoner
in association with misdemeanants and military offenders will
not be to the detriment of such misdemeanants ~d militury
offenders, and that th~ purposes of punishment do not derand
pemtentiary confin(lrnent. II

Public Law 759--80th Congress, Chapter 625--20 Session.

Art. 42, A. W., is not changed by P. L. 759.

II. Navy Provisions

-e

1. Articles for the Government of the Navy.

Articles 4, 5, nnd 6 list offenses which are punishable
by death, or such other punishm~nt as u court m~rtial may
adjudge.

Article 14 lists offcns=s which are punishable by fine
and imprison~cnt, or such other p~ishnent us court ~artinl

m!ly adjudge.

Articles I, 3, 8, 16, 17, 19, 20 and 21 list offenses
for which such punishment as n court martial may adjudgd can
be inflicted.

'\\RT. 7. IJTlprisonmcnt in lieu of denth.-- A naval court martial
may adjudge the punishment of imprisonm~nt for life, or for a
stated term, nt hard labor, in any cnse where it is authorized
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to adjudge the punishment of death. and such s£ntences of
imprisonnent nnd hard labor mny be carried into execution in
any prison or penitentiary under the control of the United
States. or which the United states n~y be allowed, by the
lEgislature of any State, to ll$G; and persons so imprisoned in
the prison or penitentiary of &oy State or Territory shall be
subject, in ~ll respects, to the s~n& discipline and treutmcnt
as convicts sentecced by the courts of the st~te or Territory
in which th£i s",me !:lay be situ:.:.ted (R. S., sec. 1624, Art. 7.)."

••

"ART. 51. Adequ3te punisrJ.:ent; r~co~endation to mercy.-- It
shall be the duty of a court rr.::.rtiul, in all cases of conviction,
to adjudge a punishment udequetc to the n~ture of the offense;
but the members thereof ~y r~commend the person convicted us
deserving of clemency. and st~te, on the record, their reasons
for so doing (R. S•• Sec. 1624. Art. 51).n

ttART. 63. Punishm&nt for offensos in ti~e of pe~ce.-- Whenever.
by any of the Articles for the Governccnt of the Navy of the
United States. the punishm~nt on conviction of ~n offense is
loft to the discretion of the court martinI. the punishment
therefor shall not. in time of peac~. be in excess of a limit
which the President muy prescribe (R. S•• Sec. 1624. Art. 63;
Feb. 27, 1895, c. 137, 28 Stat. 689)."

2. Naval Courts ~d Bo~rds.

"SEC. 642 (footnote (65). Disignation of prison.-- Officers
authorized to convene general courts-martinI are empowered to
dosignate prisons for the confinement of persons sontenced
thereby. Prisons will be designut~d in nccordunce with instruct­
ions issued from time to time by the Secrotary of the Navy.

t'iihere sentences as approved include confinement for six months
or loss, such confinement should be executed on the station in
such place as may be suitable ••••.•..•• "

Sec. 457 is a schedule of offenses u~d the limits of
punishment for them, promulgated under tho authority of Art. 63.

•
3. Proposed Navy Bill.

Arts 5 and 6 are repealed; Art. 4 is renumber~d as Art. 8
and amended to include all offenses for which ~ pun13hoect of
de~th, or such other punishrevnt as a court ~rtial may adjudge•
~ be inflicted •

. rt. 14 is renuffibered as Art. 9 and acended to include
all offenses for wtich such punishrr.ent other th~n death as a
court mnrtiG1 m~y adjudge cay be inflicted.
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~rts. 1, 20, and 21 are amended; they no longer provide
5pecific~11y for & punishment. ~rts. 3, 8, 16. 17, 19, and
22 arc repealed.

Art. 7 is renumbered as Art. 32. its text is unamended.

Arts 51 and 63 are repealed.

IIART. 28(b) It sht:.ll be the duty of a court m!lrtial, in
all c~se8 of conviction. to adjudge a punishocnt adequate to
the nature of thl?:: offense; but the nembcTs therc;of m"_y recoIl&cnd
the person convicted as deserving of clemency, and st~te, on
the record, their rc[.sons for so doing••.•..••••• tt

"J.RT. 33(b) The President is authorized to prescribe e.
limita.tion of the punishtto.iot ,,.hich may b. __ ini'licted under any
of these Articles; and thcrc~£ter. such limitation ~hile in
force shall not be exceeded."

4. Laws Relating to the N~vy, Annotated, in force Janu~ry 1, 1945.

A casa note found in Volume 1, P. 447, states th'.l.t a
person c~nvict~d of a viol~tion of art. 8 and art. 22, ~.G.N.,

may be sontenced to imprisonment at h~rd l~bor for a stuted
tbnn. l~rticle 7, /~.G.N. does not preclude a sentence of
imprisonment at hard labor in cases where tho death penalty
is not authorized.

~ caso nato found in Volume 1. P. 449, states that the
inclusion in art. 14, 1I.G.N. of th£; ·'v",rds urine and imprisonment"
d~es not proclud6 a court from imposing a sontence of imprisonment
for an offense under art. 8.

III. Differences

1. A. Army: A Federal penitentiary nay be designated as the
place of c~nfinement in the following cns~s only:

1). Wh6re the period of confinc~cnt authorized and
adjudged by the court is more than oJne year, and,

a) the offense is desertion in time of w~r.

b) the offense is repeated deserti~n in time of
peace .

c) the offense is cutiny.

d)
an offense

the ~rfense is an ~ct or
of u civil nature und 18

omission which is also
made punish~blc by
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penitentiary confinement for Dore t~n ~ne year by 0 Feder~l

statute of general applic~ti~n throughout the United Stot~s,

excepting Sec. 289, P~nal Cod~ of the Unit~d St~tes, 1910
(Sec. 289 relates ta the ado?tion of penel laws of n St~te,

territory or District t~ punish nets not ~~de pennI by
Federnl statute, when the acts are co~itted on a Fed6r~1

reserv~tion nithin the ~rritorial li~its of the State,
territory, JT District); or by the l~w of the District of
Columbia, ~heth~r stututJry ~r corr.rrl~n.

2). .:here a sentence ~f death h~s been commuted cy the
Prcsid£nt.

•

•

~~thcr or not n penitcnti~ry is designated as the pl~ce

Jf confinenent is within the discret:on of the reviewing
uuth.,rity; it is n.... t olltld!ltory in any C'15(,. Except insof(;.r as
Dopartcent of tile Arqy policy mnk~s it s~. (Cf. ~~J. Pur. 90a.)

B. Navy: There are no st~tut~ry linit~tions of any kind
which restrict the caSbS wh~re a Fcd~r~l prison nay be
dcsig:lated as the place of c,)nfint:ment for a lIo.vi.l1 prisoner.
Tho lungu~ge of present Art. 7 (Art. 32 und~r th~ pruposed
Na'VY bill) Sb8ms to limit the pOWt;;r "f 0. c,)urt martial to
adjudge 0. punishment of irnpris~nm~nt ~o cases uhere it is
authorized tu adjudge the plUlishmont of death, but Art. 7
hus bc~n construed otherwise. Cf. par. 4 of Sec. II of
this paper.

As a matter of practice, the Navy itself limits its
power to designate a Federal prison as a place of confinement.
Sec. 642, footnote (65), NC&B, provides thut where a sentence
as approved includes confinement for six months or less, such
confinement should be executed on the station where the court
martial was held. Arts. 51 and 63 of the present A.G.N. (Arts.
28(b) and 33(b) under the proposed Navy bill) restrict the
Court in the aentencesit can impose; insofar as thesd Articles
serve to prevent sentences of over six months confinement they
would prevent imprisonment in a Feaeral prison.

(The Navy actually goes beyond the abov~ provisions in
its practice. A man is not usually SEnt to a Federal prison
in any c~se where the sentence ndjud&~d is less than a yearls
confinement, or in any case where the off~nae ~~s not 8 serious
c1vi 1 offense).

Th~ power to dbsignate a prison as the plac~ of confinEment
is giv~n to the convenir~ authority of a generul court-martial
(NC&B, See. 642, fn (65) ), but its ~xercise is actually controlled
by BuP~rs. Curr~nt prectic~ is to sb~d ~ll prisoners to a
Retraining Command initially; nft~r an investigation is made
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of ~~ch case by BuP~rs. the pormanent place of confinemont
is designated.

IV. Recornrr.endutions

None.
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Un! fo rm~ 2.!:...1.ti li tll.ry Justice

Subject: Reduction to Ranks - Officers. n".;. 44

I. Army Provisions

1. ~rticles of ,ar.

(i" .. ,. 44 deals with the publication of the conviction of
an officer of cowardice or fraud. but has been re?ealed by
P.L. 759).

2. llanusl Courts-Uartinl

(Par. l03h) nODIy provision for loss of' rank is that an
officer may be reduced a certain number of files or he be pIa.ed
at foot of list of officers of his grade." No nention is l!U1de
of reduction in grade. These pQ~ishnents are no longer to be
adjudged. 6 Bull. J.•G 280-1 (Dec. 1947).

3. Public Law 759~-80th Congress. Chapter 625--2D Session.

IISEe. 221. n.rticle 44 is amended to read as follows:

"ioRT. 44. OFFIC::.RS--REDUCTIOtl TO Rn..'JKS.-- 7men a sentence
to disoissal may lawfully be adjudged in the case of an officer
the sentence rnJy in time of war# ufider such regul~tions as the
President may prescribe# adjudge in lieu thereof reduction to
the grade of private. II

II. Navy Provisions

1. Articles for the Government of the United Stutes Navy.

"h.RT. 9. hny officer who absents himself from his command
without leave may, by the sentence of u court-rr.nrtial, be
reduced to the rating of seaman, second cla5s. 1I

2. Naval Courts and Boards.

Does not mention loss of rank# other thun los~ of file
numbers. Loss of numbers is the maximum punishment prescribed
for officers for & number of offenses. U.C.&B. Sec. 457.

3. The Uilitary Justice Division of the i~rrr:y Jl.G held th!lt
a court-martial has no authority to impose a sentence reducing
un officer fro~ a higher tempor~ry brade to Ii lo~cr gr~de in
the Regular 4rny or othen~ise. (SPJGJ 1343/10454, 16 July 1943
noted in Bulletin of J....G of ~~nny, Vol. II, No. 11 (nov. 43) p.
425.)

The President also disap?rovea ~ sentence of Ii court­
martial reducing 6.n l~n::.y officer to a lower grade and rank
because it could not be carried into effect by the ~ecutive
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alone, but would require a nomination by the Pr6sident and
confirmation by the Senate, and then only in th~ CUSd of an
existing vacancy. (Swcio v. U.S. 165 U.S. 553, 563 1 ~r.
1897--noted in Laws Relating to Navy, Suppl~ment 1/1/45.
Vol. I, p. 457).

FEL_l

III. Differences

IV. Recon~endations

to lIw ithout aut .ority"Changes ltwithout leave"
Art. 9 as ~rt. 10.

SEC. 7.
renu:nbf"rsand

The Vanderbilt Report recon~endcd:

Held also that reduction to r~nk of officers under
.~.G.N. 9 applied only to the offense therein shted (.\..:·;.O.L.)
and to no other. (CUD 34-1918--noted in LaW8 Relating to
Navy (1929) p. 966).

Under the emended. articles of ',;"a.r, an officer may be
reduced to grade of private in lieu of dismiss~l in time of
war under such regulations as the president may pr6scribe.
The only :lllVY provision relating to reduction in rank is
that an officer who absents himself without authority may
be reduced to scamen second class.

IIIn time of wa.r a general court-martial should be
a.uthorized in its discretion to inflict as officer punishment,
loss of cormnission, and reduction to the ro.nks. In numerous
instances officers vrould prefer it and we see no renson why
this should not be left to the discretion of the gener.... l court. 1I

The douse Armed Sflrvices Report (1034) infers that
this provision vms inserted to provide greater equlliity in
the treatment of officers and enlisted men.

The Keeffe~ McGuire, ~nd B~ll~ntine Reports do not
ma.ke any recommendation es to reduction in r4nk of officers.

4. Proposed Navy Bill.

1. Differences in •. rmy and N!lVY provisions.

2. Discussion.
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ADDENDA

Uniform~ of ~ilitary Justice

Subject: Pay of Suspended Officer. AGN 34.

1. ~ Provisions

1. Articles of lIar.

Uo Gimilar provision.

2. All 35_1800

Par. lla. ~€n an o£ficer is under stoppage of all pay
by sentence of general court-martial or othenvise, or is suspended
from rank e~nd pay. it is to be understood as depriving him of
all his salary and increase for the time.

II. ~ Provisions

1. Articles for the Government of the navy.

lIArticle 48. Suspension of pay.--

I~Yhenever a court martial sentences an officer to be
suspended, it may suspend his pay and emoluments for the
whole or any part of the time of his suspension. It

2. Naval Courts and Boards.

Sec. 622_ 0.24. statElS that sentences of su::pension,
with full or reduced pay, are not favored.

3. Proposed Navy Bill.

Article 48 is renumbered as Article 34.

III. Differences

There is no similar Article of 71ar. However. an Army
general court-martial can of course sentence an officer to
suspension from command, duty or rank, and to forfeiture of
pay during such suspension.

There i~ no provision in either service that provides
that a suspended officer shall not nceive pay.

IV. Recommendations

The McGuire, dhite, BallantioEl. Keeffe. and Vanderbilt
Reports make no r€comn~ndations on this provision.

FEL-1
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U!1ifom~ 2.f };Uitar,y Justice

Subject: HaximUlil Lir!:its of Punishment. A. :/. 45.

It ~ Provisions

1. Articles of :!ar

"ART. 45. :!axi..mum Limits.-'henever the olUlishr.lent for a
crime or offense mde punisha:>le by these articles i6 left to
the discretion of the court~~rtialJ the punishoent shall not
exceed such l.ilrit or lit:li.ts as the President nay froo ti.r.2
to tiKe prescribe: Provided, That in tir..e of ;>eace the ,eriod.
of confinenent in a penitentiary shall in no case exceed the
.::.aximUD. period prescribed by the l.a~t 'nich, under article 42
of these articles, pernits confinement in a penitentiary,
unless in ad.Giticn to the offense ::;0 pu.'1ishable \L'lder such
law the accused s~all have been cor.victed at the same t~e

of one or more oth~r offenses."

2. l:anual for Courts-Hartial

Sets forth li!~tations as prescribed by the President.
Par. 104.

3. Public Law 759--80th Congress, Chapter 625--2D Session

No chanee.

1. Articl ~s for the Government of the Navy

..
•

•
2.

II. !lavy Provisio~!

II Ar-T. 63. Punishment for offenses in time of peace.--

11°'henever, by any of the articles for the govcrnrrcnt
of the IIavy of the Ul1it~d States, the pU!1ishr.~nt on con­
viction of an offense is left to the discretion of the
court-martial, the punishn:mt therefor shall not, in ti.ma
of peace, be in excess of a lilit 1nich the President may
:>rescribe. II

Naval Courts and Boards

Sets out li.::dts as prescribed by the President. Sec.
451-457.
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3. Proposed Navy Bill

"sse. 47.

"ART. 33. (a) !Io courl ..·tartial shall adjudge a sentence
of i.nf.lrisonncnt u'JOn conviction of an offense under the la'>ts
specified L~ article 5 (d), First, of th~sc Articl~sJ in ex­
cess of tim period '1rcscribcd for that off·~r.sc in such la·.1s,
but such lL-:titations ul)Qn th::: xriod of :in~risonf1(.;nt shall
not arCcc.... :.hc pen.'.1' t~ i.mpos.:=· additional or other tY?Cs of
,unishrr~nt authorized by th~sc Articl~s.

lI(b) The President is authorized to prescribe a l..ini.ta­
ticn of the punishnent rmich r:.k1.y be inflicted under any of
these Articles; and tflereafter, such lir.ti.tation 1.hile in force
shall not be exceeded:. II

III. Differences

Both A:r. 45 a.'1.d proposed A.G.~L 33 eive the ?resident
authority to prescribe the maximum punishment for offenses
under the respective articles during both tiI.~s of ~~r

and peace. The Articles of lTar, hO\.'ever, except t.he :>unish­
ments for certain offenses, '1"hich are ma.ndator~'. Tl1e ;;rc,os0d
A.G.N. have no madator~r punishI'lents.

Both Articles also restrict sent~nces of liJrris~~nt

for offenses I'hich are also offenses against the civil lan3
of the United States, to the naximlID. prescribed b:r such
fed.eral la\{s. Ho'\'it).vcr, this :!a tter restriction under the
Articles of far only applies to thl.::s of peace, ':hile under
th; ,ro?Qsed tlavy biD., there is no such li.'n:;:'ation.

The navy bill adds that such li.lr..itation on th-:: )Criod
of im,risonmcnt shall not affect the no\~r to inposc additional
or other types of ~unish.ment authorized b~r the articles, \thile
A. I. 1.5 docs not contai."l. such a provision.

Present provisions as to naxi,'iUll'n pW1ishr'Cnts are found in
Hanaal for Courts-~:artial, Par. l04 (ap,lies o'1ly to cnlist~d

pcrsormcl) and fTaval Courts and Boards, Sec. 457 (a~plies only
in time of ~ace.)

IV. ~on~ndations

The first BallantL'lc, )·cGuire J \'1hit.J, and Kc.... ffc Reports
and the I;avy J.\G rcconmcnd cstablish,r,tcnt of li.rri.tations in
ti.mJ of "rar as I':cll as ?~acc.
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The HcGuire Articl·~s rccanoend changes in the capital
cri!X!s and that all offenses punishable by death under
fcccral criminal la"'5 be declared runishablc by death by
courts-martial.

The Keeffe Report contains the follo¥dng discussion:

"IlAXDlUl! PUHISIIIIDITS.

nnlO present ArticL~s do not f"'.ake an~.T sentence l!Umdatory.
Article 63 provides that vmcncvcr, by any Article, the punish­
ncnt or:. conviction of an offense is left to the discretion
of th~ court tiartial, the punishment shall not, in time of
peace, I •••••• be in c::ccss of a l..i.P.li.t -..mah the President
shall prescribe.' Pursuant to Article 63, tho President
has prescribed a schedule of offonses and linitations of
punishment applicable, in t~ of peace, to both officers
and enlisted D.cn. The schedule includes punishr:lcnt for
military off.,mscs and also lists punis~i)nts which arc
pr...scribed 1;)y statute for the more connon offenses against
the United States Criminal Code.

1I.'\rticle 63, by its 0\'111 tcrfilS, has no application in
ti..r.¥:l of l.'ar and therefore th,~ schedule prescribed by the
Pr~sidmt is inapplicablo in war time. As a result, naval
courts during \Vorld War II were, for tho most part, without
any official guidance as to sentences. In a report subnitted
to the Secretary of the Navy, by th-..r Disciplinary Policy
Rcvic~'1 Board, dated 1 I~ay 1945, that Board fOW1d that many
inequalities existed in punishnonts anardcd in different
eorrnands for comparable offenses, particularly in cases
involving unauth0rized absence, ~,hich then comprised over
80% of all disciplinary infractions. In the present review
of general court martial cases this Board has found some
disparity in so..:nt~nces, espcci:'.lly as originally im'JOsod
by courts. Hm'/Jv..:r, substantial uniformity has b~cn achieved
by th~ processes of review.

"Prior to tho 1920 r.:lvision, the Articles of War pro­
vided that, in ti..rrc of j:£acc, maxirnl.llli panishnxmts for offenses
would b~ as ?rcscribed by the President, \men~v~r by the
Articl.:::s, punisho.....T1t vas l~ft to th..; discretion of courts
martial. A table of !il.'lXi.mum punishm.....nts \":as prescribed by
the President, ....:?plicablc only in tim:! of ~acc. During World
.fer I, the f.:;lct that Army courts 1't...re \n.thout substanticl.
guid~cc e.s to scnknccs rcsult...:d in wide dispariti..::s. After
Vorld ~r I thcr~ ~~s much criticism of tho severity of the
s(;nt~ncc of Army courts martial. As a result, the Articles
of \61' 1'1(.;N amended to ;n-ovidc for lici.tations upon punish..~nts,
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to be prescribed by the President, for offenses committed
.:lither in time of ,';ar or peace, whenever the Articles pro­
vided for punis~cnt at the discretion of courts martial.

liThe lianual for Courts-Eartial sets forth a Table of
Haximum Punishments for both r.Ulitary and civil offenses,
applic3bl..l in both peace and war, but l.i.r.lit~d to off•.;nsos
by enlisted raen. Punishncnt of officers, "there not o<"\do
~datory by tho Articles, is left to th~ discretion of
courts raarti3.l.. C~rtain off,mscs ,".nich c'!.rry ....nc3.tory
punis~nt arc not ::cntioncd in the T:lbl~. Ev~n though by
thl.: Articles of far cCl"'t-'!.in off.:lnscs l!l-'1.y 00 punished
by death or such other punishm.mt ?S <1 court r.lo.'1.rtio.l may
direct, t~ death :,cntlty my not be impos.::d if the Presi­
dent has made the m.;.ximum lirn.it less than death. C0rtain
offenses not provided for in the T~blo rcrnnin punishable
as authorized by statute or by customs of tho service.

llShortly oft-.:r the cntr-y of the United States into
l!orld l'br II, the President, by E)@cutivo Order, suspended
the Arny limitations upon punis~nt for' desertion and certain
offonses by 5 mtinels. In I~ovcrnbcr 1942, the maxi!!lum punish­
ment for absence without le<lve ';laS susponded. Subs.,)qucntly,
ttxl '1m- Dcp'1.rt1"Cnt issued policy dir:lctives on uniformity
of sentences, applicable in the United St~tos, ~thich, in
general, established a for~ of 10 ~ars confincncnt for de­
s~rti6n mld 5 years for s;rlous cases of abs~nco l~thout

leave.

tlCertain reVl.Sl.ons of tho Army rules of na.."timum punish­
ments have been roco~ndcd sinco the cJssation of hostilitiPs.
It has been suggested that Article of "~far 92 providing a m<mda­
tory- punishment of death or lifo imprisonm,-"nt for murder or
rape, should be amended to provide for 'death or such other
pwri.shncnt as a court nartial m:!..y direct. t It ms becn cl1.i.mcd
th:lt in SOIre cases courts ac,.,.uitted soldiers charged d.th nurder
or rape b~cnuse they T/era unwilling to impose such severo
punishment. The fact that the Amy Table of !iaxiOll!<l Punishm:mt
:'Lpplies only to :mlistcd men, ~ th'1.t ')f!iccrs csc.:lped with
lighter sentences than enlisted mon for the same offenses, has
been criticized.

IIIn combat zone des.,)rtion cases, the Army adopted a policy
of imposing long sentences 50 ns to punish svvercly Islack~rsl

uho sought to :woid comb.J.t by short sent.;:nccs of confincmJnt,
1nd to deter others who might be tempted to des.;:rt. Tho USFST
G~ncral Rc,ort has sllgg~sted th~t in .~l such ccses, th~ T~b1c

of l~<!.Xi.mwn ?unishr.I..:nts should p:rmit n scnt.mcc of confinement
tfor the Dur~tiont plus a ter~ of years th~rcafter.
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liThe existence of discrcp:mci~s in th,;; scntLnccs of
n~v~l courts-~~rti~ in v-rious commands for like off0nscs
is not of itself a criticism of courts-~wrtill or of nevnl
justice. The Board docs not consider th~t, in general, sen­
tences hwc beon cxccssiv~. A ;JCn...'1.1 code \"!!1.ich permits
v~ri~ncc in scnt.nces is dcsir~blc. Individu~ circunst~nccs

vary so"'idJly that ·mri.:::tion in scnt..:nccs is perf .ctly
n:.turcJ.. S...:nknccs in civil jurisdiction var: r ~cording

to the circ~~t~nccs o~ each case, ~s ~cll ~s according to
the p....rticular ....ttitudcs in tlK: jurisdiction itself. It is
Holl lolO\1ll for cx..1r.lplc, th",t s .....nt·;nccs for c ...rt'1.in offenses
com.-..ittcd in sOI!.e stnt0s '-'i.ll be subst"'ntb.ll:r less th::m
111m offenses comnittcd in other st~t.,ls. In ..:arly tir.cs,
virtu."'-ll}· ev\!ry criminal code HM note', 'orthy for the fixed
rigidity of the puni.stuoont for various offend.:rs. One
of the gr~nt steps forw'!rd h'ls been tho introduction of E;Nater
vnriat ion in sentences. This ~.... s perrotted courts grc-:tcr
freedom in ada~ting their sentences to the p~rticul~r cir­
cunst~ces of .:Juch case. This :.pproach is believed to be
Dore just than one of fixed rigi~ity. This is not to sa~,

ho\:cver, thJre should be no IlUl.Ximun lir,tits to the punishront
';:hlch a. court c:".n wrose, but rathor th::.t v".ri1.tion --rithin
limits is dcsir.7l.blc ~d flCcoss.:.ry. 1J'::<lI'l~r all civil pcn:u
codes plO!co li.ci ts on punishncnts \'!hich courts my decree
for various offenses.

liThe first B...'\llantinc Report noted that n,\val courts
v:ere substantially uithout the benefit of guicnncc in imposing
sent~nccs in tim.:J or ~~r, ~nd rcconvnendod the promulgation,
as a rat'.tter of polic:", of linit.:\tions upon punishments effec­
tivo in tine of ,\:0.1'.

IIIn 1.r. attempt to obtain greater unifornity of sontences
in absence cases, the N'\vy Dep~rtrncnt hns issued scveral policy
l~tt~rs. Th~sc letters es~'\blishcd policy ~s to a.ppropriate
s~ntcnces for o.bscnce cases. They did not ..::stablish n::ud..lilur.l

limits of punishment nor did they refer to other offcns~s,

~it~~r or civil. Since these directives mcrely su~~stcd
:.ppropri ..._to sont.mccs, courts -'~r~ still free to impose
longer torns of co nfinctl.:lnt .

"The .'\rticles proposed b~r the McGuire Car.nittee rccoenizc
the \"'cnknc3s of pr..:scnt Articl<.: 63 :\nd provide:

'Article 4 (c) (6): Linits of Punishn~nt.

inposed by a court-mrti~l s}o.'lll not oxcecd
or lilrits as the Pr..:sident r::-y fron ti..-.c to

The ,unisha",nt
such l.L-:ri.t
tine ~}X;s~ritx.:.
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?rovided: The ~eriod of confinenent shall in no event
exceed the limits prescribed by an aprlicable federal
crirUnal statute. 'f.':le lir.its prescribed b:,~ such
statute shall not affect the nouer to ir.lpose additional
or alternativa t:;pes of pll.'1ish.'"lent. I

the
IICo!:li'.Odore :lhite has reco!:"':,lended a provision to accorlplish
s~e purpose, but in ~ore specific language:

'Liniti1tion of Pun"ishr:ent. tfj-:enev~r the :')Uflishoent for
a cr~~ or offense na.de ~ll.'1ishable ur~er t~cse Articles
is left to the disc:-etion of the c _U:-:'-f."lal'tial or if not
specified, the plL'1ish.':.:ent shall not exceed such li..rlit
or limits as the President i2;t from time to ti....e pres­
cribe. Er"ovided, the pe:-iod of confinenent shall in no
event exceed the liP~~ation prescribed by law. The lini­
tatioo proscribed by la,/ shall not effect the power to
L~~se the additio~al or exclusive ,unishmcnt or punish­
monts of dis~ssal, discharg" loss of ,ay and loss of
numbers in appropriate cases.'

"The Jud~c Ar!.vocate General has rocof1r.1Cnd~d the foUouing
articles:

I (S) Lir._i..t~tion of Punishr.lCnt. ':!hanever the punish."Jcnt
for a crime or offense f.l8dc punishable under these ,~ticles

is not othcrl~se limited or s;.ccificd, the punistmwnt shall
not exceed such limit or lL.uts as tho President may from
t~ to tiJ:c prescribe. Lir.itations proscribed by lan
shall not affcct the l'X"','Cr to inposc the additional or ex­
clusiv.:l punishr.x:!nt or pWlishmcnts of disl'1issal, dischargo,
loss of pay and loss of nur.IDors in a~pro?riatc cases.'

"All th.so ~roposals lnvo the ncrit of "'roviding for
linitat ions upon 9unish..':'1Cnts, to be prescribed by t:1C President,
applicable in tirle of ,-'3.1' as \'«::lll as peace. The l!cOJ.ire
Articles spccific~lly cover the subject of confin~~~t in a
federal pcnit~~tiary, restricting such confinement to off~nscs

against the U.S. Crinir.al Code and li.-uting its duration to tho
na:dnum p~riod providod th,;rein for such offens~s. T:11s follo\'1s
Article of ·ar 45 and appears to be sound. The /hUe and Judge
Aevocatc General Articles, 'hil~ L1tond,;d to accor~lish tho·
saco r~sult, r0fcr ~cr~ly to li.~tations 'pr~scrib~d by la'~ ,
rT.ich ~r.ht be construed to refer to sta'.. l..:, as l1cll as federal,
penal coda.
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l1S~ccific rcf~rcnce, in <:!.ll three proposals, to alt..::rna­
tive punishr~ntsJ oth~r than as ,r~sc,i~cd, is d~sirable in
order to avoid doubt as to nhcti1Cr t:1C ~unishmcnts stated
....1'. cxclusivo .

lithe Board is of the onl.~l.O!1 that. an'.' of th..:: I')ro")i)s~d

articles . :m!.ld. result L~ i.r:1}n·o·:';:I.l~nt ov ~-.: t~.;: !>r~s "nt' situation.
If, :::'urine tine 0: ~.'arJ it b":::COilCS doeir?blC! to susixmd the
linit of ,)W1'iS!l:-:l nt for .i;.",,\:~ ~ffonscJ t~is C'.O be accor,lplishcd
by ::.::ocutivc ')ro~r. This ~-;2S t1on... dW"in,s ."arld -(ar II in the
case of c..:::rtai..:. offenses agair.3t th=: :ut::"clcs of '"lar.

"Gr..::at c~n'c should be ,:::wrcis..::d., ho~'c'J"rJ in the ;>r...:para­
tion of a t.:.bL:: of .c.z..."'Ci.~'1 punishncnts. T:1C tablc.:s non used
by tt-e Army and Nav:r a1' ~ obj-::ctionobl::.n that 9:lf1l:l of the
differencos in th", pu.n:..sh."!I.::nt for '/8rious offenses ap~ar

to be nurcl~' ~rbitrar~. !~an:' 0: t;),) off~ns;,:;s list-.:d arc
rar~ly all~gce in ;lracticc. A!'1 cnin~nt authority on cilitary
law, Colon"l 'Ti!'1throp, has criticized th", fi..x::i.n.8 of' :taXir~tun
!'llUlish.r:l..::r.ts by sch..:!dulc of lc:.rtificial, co:".l:,lic3.t..:!d, and
cmhar::l.ssing in ~racticc, I and has sugg..::st ld that such schedule
I, ·ould !"rcLr~blc be: ancnded <lOd r.::stricted to acts of rtcs-.;r­
tion and a f:.:w oth..::r :xn-haps of the CN.:l.t offenses. I It is
b,)li~vcd that theN is much r.arit in this criticism and that
consid.::ration should be ~iven to lhe inclusion, in any such
schedule, of only the lore s;;rious ei.lit.:l.ry 3Ild civil offensos,
'"i.th pUIlishn:mt for other offenses left to the: discretion
of the courts, as fluided by departmental policy.

IlIt is b~licved that punishm:mt should not be made
mandatory for any offense. The policy of the ,r.:.:scnt Articles,
in this Ngard, should be continued so as to avoid the sit­
uation presently faced by the Ar!:r:I in connection "lith offenses
against the 92nd Article of TIar.

liThe Board docs not concur in a !"roposal, currcntl::r
b",ing ~~de l~th regard to the Articles of ·~r, that certain
na:d.num olUlish,,,:,,,,mt for civil offenses b-.: li.nd.tcd to that
prcscrib~d by'local Law, even in foreign countries. For a
tir.1c th(,,; Arr.v, tinile in Sngland, punished th..:: offense of
statutol"J r.:\p0 .:lccording to ~~lish lc.l.'. This :-,ractic..:: vras
::bandon_C: ~s a r ...sult of a ruling b~' ttl<.: :\ssist<:mt Juclgc
Advoc?,tl.: (k:n~rll that Army courts could. not judiciJ.lly notice
foreign la~ '; that such lal1 could not be ~pplicd, and that the
p.;nnlty' pr... scrib.::d by the U.S. CrL..inal Code should be
a!"plicd. American n"'_v.:!.l forc..;:s on foreign soil 'nen tried
by nAv~l courts should not be subject to punish~nts pr~s­

cribod by foreign penal oodcs. Foruign codos, ideas of jus­
ticc, and oor.:!.l conc...,pts f.k"l.Y, anc do, diffor from our 0\111 and
sr~uld not be rcgardud ~s controlling in the administr~tion of
n"'v."_l justic::.
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"On the other hand, considcr"ltion should be given to
punishncnts authorized by the l)clli~l codos of the states of
the United Stat~s, since the of!cns~s ag~inst st~tc ,cnal
1.:1\'15 my violate th; Articl..:;s ~s ,'cll. If such an offense
is not othcz-.i.sc cpntioli..Jd in th0 Articl~s, it is not an
offenso ago>inst the U.S. Cri.1inC'.l Code:, :md is not rncn­
tion....:d in th.J T"'.bl.J of : :a:d.rllL: Punistl!$.:nts, the: punishD::!nt
authorized b-·· th.... Ste'1tc for thllt off..:nc,J should at l::.:lst
b.... used by the court as c guide i'1 imposing s~nt;:..ncc. A
n~v,,,,:l court should not be bound by stnt..: lL:tit ... tions, ho~;­

cV.Jr. A rcl~tivcly trivi~l offcnso, by st~tc st~d~ds of
~unis~nt could ~ ~ f~r narc sc~ious n~v~l offense because
of the; discr-.:dit it m.ght bring to the. uniforn. of the n"!.val
s<Jrvic.J.

II a3::QlI.{EtIDf.TIOiolS

liThe Advisory Council should revic": the probl\.lm of
~,nun punishments. For purpos~s of such r~vi~l, thw
follot~ng suge~stions 3TC ~~dc:

Articlc 63 should bc rcp.....alcd. In its st,":"..:i, a
ne,': article such c.s ,reposed b~r th~ EcGuirc
Connit~c, Co~~dorc ,~tc, or the Judge ~dvoc~~c

Gcnor"\l draft e.rticles in tim of ~~ce :md ':".r,
in all cases ~m~ro the Articl~s 9rovidc for
9unish[~nt at the discrGtion of ceurts~~rtial.

Such table of maximum punishncnts should include
only the more serious military D.'1d civil offenscs,
punishTh.."nt for other offenses to be liJrtited only
by depertmcntal policy to be cnnounccd from time
to time.

Punishment for offenses nB,~inst st.:.tc laws should'
not be limited by the lP.n of the "rticul,r st~tc,

but courts should uso such l~' ~s a guide in dct~r­

j,lin:tion of sentence. Punish:~nts prescribed by
foreign lml should not be binding on courts-n::lrti.:.l. ll

The l!~vy J,\G elsa rccomr.:cndcd:

"2. Limit~tions of ::>unishmcnt:

liD..

lib.

n~r~ the offense cO~luttcd consists of th~ viola­
tion of a fcdcr~l statute, the ~~riod of confincr~nt

shall not .::xce.::d the n~>:i.mUJ:l period of im?risonr,Dnt
provided for in th.:lt st3.tut.:l .

. .'here the offense cor:urittod consists of too vioL.~tion of
a st~tc statnte, thc'p~riod of co~in~~nt provid0d for in
th::.t stc.tutc, if any, should so..;rve ~ '\ SUidc l.nd sh~.ll bt:
exceeded only for s!JOci:l1 N:lSOns. ll
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The V'lndcrbilt Report r..:cor.:.-.cndcd furth ~r considorati;)!"}o or
the clir.in~tion of all oandatory minimum ~unis~icnts sp~ci!icd

in the Articl~s of "'c.r or regulations so :'.S to r:ivc '-idcr dis­
cretion in !k~ssing sentences.

F':L - 1
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5'lb.iect: ! on-e.e~a.rtI!'.ental Revie..·:.

!. An,·o P"'ovisions

1. Articles f :ar

1I,\.1T. 46. A.ctl.OI1 by Convenin.g Authorit;)r .-Under such regul-tions
as r.l8.~' be p~sc:ibej by the President every record of trial by
general court-:~rtial or nilit.ar:o com.ission received b:r a
re'iie,."ing or c::>r.fiI"!'l.i...PJg authority sh: 11 be referred b.}' r.iJn, before
he ~.cts thl';'reon, to his staff judge advocate or to the Jud~'e

AJvvcate Gene'·al. ~:o sentence of Cl court-:'.~rtia.l shall be c:u-ried
into execution until the same shall have been "l.~~rovec. by the
fficer ~~pointing the court or by the offi~er corcr~nding for

the tia::'! being."

lIART. 47. PO'oers L'1.ci::'er.t to POHer to Ap?rove.-'I'he ~o"-er to
a~prove the sentence of a court-martial shall be held to include:

II (a) The power to ap:,rove or d.i~appro\'e a finding and to
~pprove o~~:r so ~uch of a finding of guilty of a ,artictu~r

"ffen3e as involves a finding of ~uilty of a l.sser inclucl.ed
')ffense \Then, in the opinion of the authority !:aving l~o\'fCr to
l.pprove, tht;: evidence of record re1cires a fir.ding of only the
lesser degree of guilty; and

" (b) The ")Qwer to approve or disapprove the whole or any
part of the sentence.

" (c)
!>rovisions

The ")ower to rel!lE:.nd
of ~ticlc 501. u

a caso for rchcarL'1.g, U!1doI' the

II \T;T. 48. Confiruation--I·,rClen Required .•......••..

II' .!hen tL,-, c:.uthority con}:Ctcnt to confirm thl'" sent' ·nce has
already acted as thO a:)proving 3l':thority no -y,ditlonal confirnation
b~r hin is n.;ccssar t •• 11

lIf~T. 50. °itigation or RC~lissi,::m of Scntenccs.-Tnc !"oWi.:r to order
the ~::ccution of th~ s~ntcncc adj'.ldgcd by a cou-t--::a.rtial shr.ll be
held to include, inter alia, the vowcr to raitigate or rumit t~z

' ..hol or any part of too sentence.

llAn~o unCy.ocutcd ')Ortion of a scntuncc adjudg",d by a ClJurt­
martial ~y be niti~atcd or r_~1itted by the Military authority
conpctcnt to appoint, for the co~.und, exclusive of penitentiaries
.ne the United States Disci?li.'1"ry Barracks, in t'hich the pcrsoCi
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unC:cr s ....nt"'nco is held, a court of the J~ind that i:a;;oscd the
s_'nt-.:ne'=, and thJ sane !=O".'i;;r nay be .x<..:rciscd b:t superior
!'1i.lit ry authority; but no s~nt..;nc2 .'l.p!'rovcd or confirr.l.:ld by
the President sh~ll be rc=dtt~d or nitigatod by any othor
authority, and no approved s0ntvnco of loss of files by an
officer shall be remitted or nitigatcd by any authority inf~rior

to the Pr\-'sijcnt, except as ,)l'o'~'idcd in the fift:,r-second
a::-ticle .

nThe )Ol!~r of r ':-.ission or 'utig->tion shall extend to all
uncollected fo:: iturcs adjudged 0;" s..mt..:ncc of court-!":".ar'l.ial. ll

!I.mT. 51. SusJX nsi~n of Sentences of Disnissal or Dc "'"h.-?hc
auth:rity compct~nt to order th~ cx~cution of a scnt~nce of dis­
miS3al of c:.n officer or a sontc:i.cc: of (loath c.a'" 3usp,md such sen­
tence until t:-.c pleasure of the P:-csidcnt be :~()wn, ant: in case
of s'lch suspension a co.'~· of tho order of sus;X:'1:'iion, tog.:lth.:r with
a copy of the rJcord of trial, sh~ll iMr.~diatcly bv trans~ittcd

to tht.:: Prcsd1ent. ll

1l,\P.T. 52. Susponsi:x: of Scntcncos.-The authority cot:lpctent t':l order
the execution of too sentence of a court-r.1B.rtial my, at the tiIIP
of tho approval of such sentence, suspend the vx,c~tion, in nhole
or in part, of an:" such sentence as cbes not ::orlend to death, and
m:ly r,~storc the ~0rson l1ndcr sentence to duty during such SU3:,cn-
3ion; and the the milixary authority conwctcnt to a~point,

for th~ conmand, ~xclusivc of penit~ntiarics ~nd tho Unit0d Stat~s

Disciplinary Barracks in l'hich the person undor sentence is held,
a court of the I'ind that ll\posed the sentence; may a.t any time
hereafter, ,:hile tin s~ntencc is b"ing served, sU6~ond the QX.(;cu­
ticn, i!'1 ",holQ or in part, of the balance of such s::mtllncc and
rl"lstore the person under scnt;::nce to dut;' during such susp~nsion.... tI

J:anuo.l for Courts-1'artial

UPar. 87. coUmS-~'ARTIAL-AC7IO:I-R,",viC'Hing Authority.

Ua. ",'ho is reviewing authority.-Tho Nvic.ning aut;10rity is the
offic0r to t~O~ the r~cord is trans~ttcd as providod in 85 ~r.d 86.
[ibe IlPPOintil~ authoritz7 In his abs.::ncc, hOl'vc..r, or \·'h.. T.: the
cOl'llJB,nd has bo.... n 6troT\dse chans~d, 'the offic..-:r cor;~"J.aJlC'ing for t..~

ti.:lC: J-.cing.' (.\:1. 46) is th_ rcvimtLl"J1 3.uthority.

•
nTlx: lofficer c03:1a..ding for t.!1", time being I

Vlho l'.as succu:'d:...d to the COI:'lDB.:od of the £l.,:'Oin~i:·

as.:iljI".r;'C:ot or othcI'\:isc••......•

is t:1C officer
~llthority by

'IA NVi",lint; aut:lOrity cpn :lot d .... l ....gate his functions as such
to anyonv.
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lib. Po,ii.:rs and Duties.--Gcn~raL-Approvfl.lof :'\ s\'nknco
y th... r.:vil:Y;ing authority is one of the actions 111ich .....ust pre­

code t~ c~~cution th";'r..,)of (A ..:. 45), and sucll ap:::,roval r:.ust be
l.lxpr...ss, ail ap;>roval of the findings or~:·, for instance, not being
sufficient. An approval of th_ f~lding3 and ~roc ...~dincs is un-
n ccssary.•......•.•

II 110r0 a s.:l:'.t..,;ncc in .::!xc:..ss of t.hc l~g~l 1i.d.t is divisible,
such nan as is I ,gal ~y ,C ap~ro·-..:d..•..... 'I...ith...r t!lc I"...vi~iii.ng

authorit:" .lor o.r.y other Clf:ic,;;:r is authc·riz<..:d to a.c!d to the !Jll.'1i5h­
ncnt imposed by a court-nartial. •..... U!'on s r ... h.::!sring no s ...ntoncc
in ...xCQ.ss of or mol':: sev~r..;o than the original S,,;'!1t 'nc,) shall be
nforc~d, unless tm S0ntonce b b:'scd Upc;l a f"bdi....lg of uilty

of an offense not considor~d u~on tho ~rits in tho oriGinal ~ro­

c:= dil".gs. (I•... 50~). 1';,,;'1'0 on!:., so .:;l.uch of a findin~ of guilty
of dcs:=rtion as involves a fincling of ~uilty )f abs:nco ~~thout

bavc is approv-.Jd, and it '1:"",e'3.rs fro!:\ the l'\:;cord that pu.'1.isha:nt
for such :;>.bs";i1ce is barred by .~. '. 3., th~ r;,;vim/ing authority
should not consider anv such abs~ncc as Cl b;>sis of punishi.lCnt,
alth(l·tgh hi:; ~4Y Cisco?prov.:: th.J sontcnc~ ::me! order a Nh..:aring.
In this conn..:etion it should be N::1..:nb..:::Nd that abs~ncc 'l'/ithout
l ... ·!_vC is not a continuL,g off,msc.

11 ••••••••The effuct of a p1.rticuln.r error "Iithin th~ purview
of A. r. 37 :o:hould be "'oighcd by him in th..: !i~ht Ol 9.11 the
facts as shor'll by tho record, and, unless it anp~l1rs to hitt
th~t th~ substantial riGhts of the accusod \~ru injuriously af­
fuct..;d, hu should disregard the error as I} basis for holding the
proccwdings invalid, or for disapproving a findine; or tho
scnt»nco ...•..........

"Par. 641+. •••... , .If the r,;vi,wing authority ~.isagr..cs .i.th the court,
h.::: r....lj· return tho I\.:cord t'J the court vlitll a statcm.Jnt of his
r~asons for disvgrcQing and \vith inst~uctions to r~cor.venc and
rcconsilk:r its action ,·.'ith rospCct to the rnttors no to which he
is not in acco'r'd .lith the court. To th.J extent tilat t!'X;l court
1..YJ.ci Nvic-'ing ~uthority differ ns to a c-uost::.on --hich is :l.rcly
on- of law, sum as '\ question ;'1,5 to th.J jun.s~iction of the
court, th... court will accc;dc to th vi,. 'is 'J ft., ... rCVL.l\·iing
_uth, 'ity; ....nd th..:J court J!Iil:" ;Jrop ~rl~T d.... fcr to s,lch vil,;\:s in
:1" C ;30. TIl...: order r..::turning th~ 1'0 cord sh uld incluc.o ~n

~!,propri"':to direction ,;ith r,,;'sr1oct to proc:Jcding :i.th th· trial.
If th41 ~vi \:ing ~lUthori.ty "\0:..5 .,ot ,'ish to r ...turn tho r..:cord ho
~Ji.ll "",k~ oth.. r a ....propri'lt~ ection...•..•... 11

1I'J'h ~isc.!'!1roval of D. s\:.ntcncc P1lts an ..;;nd to it <),$ ... basis of
punishmt;Ii.t, .1l1d o::mfir;;:.... tion of a disapprov.:\l is not Nquircd iYJ.

::-~"Y Co.so. A dis"\o"'roval should bl: CxpNSS. tLith~r an :lcquittal
nor ~ findi:-:g of 'not ...-.Jilty' rcquir..:s a'"'?rovn.l lr confi::-:-r tion;
an n i thor should 00 disapproved•.......
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11Th staff hdg.:! .:ldvo~tc d.ll submt 3'· Tittcn l'\:.vi.:n: of
th..... C.:\:3~. Th~ rS'Jictf ".1.ll includo his opinion, both as to the
,~if,ht of Qvid~nc~ and any error or irreGUlarity ~'1d a specific
rcco:~nc:..:ltion of the c.elion to b.. t".!cn tog.:.th<.::r ;lith his r,J'.s~ns

for such opinion and ~coL~~ndation .

"Revision -md Co!'::"cctio:1 of P~cord.- A record of tri.:'.1., which
by T0.:lS0n of sone a~~~r~nt onission, ~rTorJ or other dcf~ct

'lp,c~rs to 1X; subst:;.r.ti~ll:r incc. :plot" or L'1COrNct, or \lhich in
the o;Jinion of th r.:..vi..l,d....":lg ~ut;1:Jrit::l shows in~rop;)r <'oction
b:" th,,) coort "'.S to ~. finc.L"g or s..:ltcncl..', n::.y b-. Nturn..:d \.0 the
prcsid.::nt of th..:. court (or to the Su.-:r:l;lry court), directing tir.t
the C ::Jurt reconvene for such .:.'I.e ..ion .:lS fJ,.1.7 be 'l.")-'ropri:'. to. $';0

A. ~'l. 40 for rat~crs 35 to nhich ". yo .... tul":1 0: "1. rt.cord of trial
~O:' r,.consid",r'!tion is pro~ibitcd. fj:. '.1. 40 lao 'tr. Rcquitt..-...l;
or (b) a fL~eing of not €Jilty ?f a.y s'....cific~tion; or (c) ~

findine or not guilty of an;r ch"1.rgc, unl..:ss the record shows
a fin~n~ of guilty under ~ sp0Ci:ic~tion laid u~dJr thlt ch"1.rgc,
'hich sllfrici~ntly ~ll~g~s ~ viol tioD of so~~ Ar:icle of 'ar;
or (d) tr. sCnt~ncc ori!",in..uI;1 im;..os 1, ·1.th ~. vic', to incrcasi.rli;
its s.::vwrity, unJ.ass such sent.Jnce is l~ss than the rr~"lI1d~tory

s·.mte:lc,,: fixed bv lDX for the offense or offenses upon l:hich a
conviction has b~~n h~d•..........~

rrtE£.Jlb,neous and .~:".visor.Y_Jllstructj...QM.,.--Ao;Jro:)ri.....tc
:tetion shOuld bo· tc.l{cn \mt.:r..; 'toe court hns imposod nn Ul1'r.lrr:1.ntcd
thC'u~h lugal. punishmt:nt L'1 cv~ry C{\SO th,~ punish.'!I.:mt should
bo ~rnd~d ~ccording to the circlli.~tnnc~s of the offense ..•......

nThG Nvic\ting authority may nropurly consider :lS 1. basi3
for mitieation or remi.ssion not ool,v !"..'\ttcrs Nl.:lting solely to
clcffi(.;ncy ( e.g., long confincmunt panCing t.] i ..·.l or th~ f"'.ct
th·.... t ··.n .1.ccor:1plicc tUl'nod StJ.tcls uvid;)ncc), but :m,v fn.ctors
"hich prop~,rly should h,v.;l b~c:n, but ,... .,p'lrcntly 'rer;; not, con­
sidcrl.,)d bj-" tho court in fi:-:.i.ng the punishm,;lnt ••........

liThe r(,)vic'.fing "'.uthority m•."y !,rop~rly l'k:ir,h th. ...:vidcnca
in ctot~rn1ning his action.

rrQ~J.:~~},~_I.lt..i..QD...Q.L.S..:mt&n~;...1.J.t.i.n:..J,.ion: fi,z.rj",ssiol1j
~'!m~""'l3icns.-'Jpon '.!l Jrov,1.1 of <l sont':11cc th", rcvi.:::wing auth:)rity
rr'_....:., subject to the provisions of A. . 50;' o~dor' the -.Jx,;cution
t11cr ...of unl ss cOlli'ir;~tioh is r _C"uir ... d. !IT,,~'~v·;r, 'rh..n the
....uthcrity CO:.4p;;t~nt to coD:im til· s ... nt",ncc h: ~ lNLl<t' ....cted .:LS

th ....i'provi.'1g ~uthor~!;:r no :!.d<Ltion1.l confir;;..,tion b;r 12.1'1 is
rcouirod.' (.i: T• 481/ 'I'll.:) r-..ct tt ...t "1. s.;;ntcncc involves ~

loss ,")f fi1...,s or r:->.nk or ot\1..;r 'Junishm..:nt '1 _scrlbc;d in lOJh
Lincluding 10s3 !,romotion; susp.:;nsion from r,n~, com;:"L:~.nd or dut~7
do a not 6f itself pr....v,~nt the K;vicl"ing ~uthority freI!! ord...ring
...x~cution •........
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"T!1~ jxn;...:r to order the execution of the sont.mec includos
th~ pOTI.r to uitig~tc or rcnit th~ 'lhole or any p~rt of the
s ....nt~ncc (A. \/. 50); but in .:m~' C~C the ~unishmcnt mpos.:d b~r

th\,} SC:ltcnco as :.titigat.::d or r..:r.ri.tt.:.d Dust be included in the
s~nt.;nco ~s inpos~d by the court ~d should be one that the
court might h~vc imposed in the c~so .

liTo r'itig:.t..:. a pu.'li.shncnt is to reduce it L'1. qu:mtit-y or
roll.:l.lity, the g..:n.:-r:ll n ...turc of th.:> '"lunishIocnt r.,:.".~L"ting the
3~~. A s~ntcnc~ cen not be co~!Utcd ~xccpt by th...: Prcsid~nt

~r by a comnan<.:ing [cn.:.ral crr.poT1.;r~d b:t the PNsid..::nt U1'.Jcr
A•. /. 50 •••••••••

liThe ~.ction of no Nvic''ing 'l.uthority in .1.".,'oving a scnt~ncc

:lnd siInult~n...:ously I"'-J;::ti.tting 3 /'rt t~lcr<.:6f is l·~S:J.lly cc:uivalcnt
to np~roving only t~ scnt~~cc ns reduced.

liThe nuthority cOr.lpct_nt to order til..... cX,Jcution of a s~n­

t,Jnc~ of rlis~s~l of ~~ offi~r, or a s~nt,Jncc of d~~th, may
susp(;nd such s.:nt:mcc until the plc."surc of the President be
imam. (A. IT. 51.) ....•...••

liAs to ?Cnitcnti3ry confin.:lm.cnt, 'the Nvi,ming ~uthorities

should dcsignnte ['. pcni tcntiary .::.s the pL.'lCC of confinement in
cv~ry C)sc rnen such ~ction is nuthorizQd, unless it nppc~rs

th.'l.t the holding of the ~risonor in .:Lssociation t'ith misdcmc::m.:mts
~nd Milit~ry off~ndcrs v,~l not be to tho detriment of such mis­
dl.:r.t.QM'1nts .:Lnd milit~ry off0ndcrs, :md that the purposes of punish­
ment do not demand p~nit~ntL~ry confinement. I (90a)

TlForms of Action ."U1d Rclo.tcd Jl:ltt~rs.-- 'I'h", r .....vicwing
'luthority ,'ill sign in his o~n h:'!.nd thu ~ction token by
him on the 9rocecdings, his r~k, ~d th~ fnct th~t h~ is the
comn~nding officer ~ry~nring ~ftcr his sicn~tur~. So ~so ~y

sup:'"llcnent<"l.ry or corr.;ctive ".ction ~ursu:mt to ~ holding of
t.h,J coard of ravic\! ond The Jude" Advoc:\tc: Cv:1...:r"":.l under A. lV.
50! nust be signed by thQ reviG~'ing :luthority p.;.rson"!.lly.•.....•

lid. Ord..... rs "":.m~ r..:l:o.tcd !"'l:.tt..lrs.-- An ord.... r pro:ltUlgating the
result of a tri::).l b~r g...:ncr-u or sp~ci.'ll c0urt- ''l.rthl, ,mile not
n...:c .ss:l.ry to th_ v.::l..iidity of tho trul, Hill b issu0d \lhethcr
such Nsult \· ... s ~.n acquittal or othL:r<tisc .•........

"Th~ order v;ill be of th..; d"":.te th... t th~ ruvi 'ing or confim­
inZ . 'J.thority t'\k.;s fin,-..l ."l.ction on the c L:::G. Th~ ord(.:r nill
st-:tc th_ d~ t ..... upon "hich th0 s{,..nt\,;ncO ~,('.s 1djudg.....d 0:" thl.l court.

ll:.'h~n ... ~h.;.:.ring is ciroct.:.d, noith.:r th ~.I.ction of the coU!"t
~t t~ forn;;r proc ... ~Qn8 nor tm ....ction of th.:: rcvi.....\:i.~ or con­
fir"i.,g ~uthority th_Non ·...ill b. ?-lb:!..i.sh~d in ::l:..d:..rs, but the
c0urt-::nrti.".1 I')rd~r 9ror!1Ulg".ting th.:.: fin"'.1 ~ction in th:. c~sc :rill
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in ~ scp~r~to p~r~gr~ph publish such ch~rg~s ,od spwcific~tions

....t tho.> forn,:;r hc:'ring ~s nay not h.... Vi,l be.,)n ~f:3rrad for r-.:hc:>.ring,
toecth,:;r ' ith th... :lction of the court fl.od rcvi;;:o:d.ng ~utllJrity

th"rcon. ll

npC.T. 89. COUTITS-}T',~TLU.-ACTIO:~--ordcrin.gRch..:.:'.rings.- ~'(non the
Prvsick.nt or -..ny rcvic·,'"i.P..g or confirning .:l.uthority dis:l.p!1rovc s
or v"'C'1tos '1 scntcnc~, the ...:xccution of \ihich h;lS not thc.:rctoforc
b..;..:n duly ordered, he f":J.:t ~uthorizc or dirl.lct n Nh",~ring. Such
r";:h~n.ring shul t<'lkc place before :\ court cO:JPoscd of officers
not LCr:I.:;'.:.rs of the,; court -,~hich first h...a.rd too c..'\sc. U,on such
l'\..:hu::o.ring the ::.ccused srell not be tried for .:10:; offcnse of
vhich h", t;:l.S found not guilty by tho first court. (Sc",: :.• "[.
50!.) •.......• "

3. Public L:1w 759-80th Congress, Ch'\pt-~r 625, 2D S-::s~ion

"SSC. 223. Article 47 is p-'i1..md-::d to Z'C ....d :lS folloVJ3:

1t:.~T. 47. .\CTIOt'"3Y CO:~:l;:L!G ;'.UTHO:tITY.-

II <:.. .'ISS IGl:J:!rr:fiT OF JU~w ,\1J1(lCAT~ j CW,.i;':s:LS OF CO;'" :urHCf.TIOlJ.­
,ill 1..:r.!b.Jrs of the JUd£;c Ac:Yoc,"',te G,ml,;r~ll s D..::p~rtmcnt . ':'~ be
2.ssigncd ....5 prc5crib..Jd by The Jude~ :.dvoc t· Gcn-::r"l1 :'.ft~r :lppro-
pri ".t.J cor:.5ult"tions ·1.th c07cl"ndors on i 'has 0..; st:::.ffs th0;'l Ms-'1y

serve; ....nd Tl.o Ju"';u Aavoc ....t.J Gcn I':l1 or s nior r.:om'.:lcN of his
st:l!! Hill n:l.l.:~ fruqu0.'1t inspoctions in th,.l field in supervision
of th~ ~i3tr1.tion of nilit:1ry justice. Conv..Jning :\uth('rities
"rill ....t '\11 tLlCs cOf!U'1unic.... tu dir:)ctl~" ,·.rith thuir st:1.f! judge
ndvoc'1.tes in n ....tLrs rel:'\ting to thQ ndninist!':~tion of r.ilit".ry
justicuj ....nd th~ staff judge ~dvcc~tc of ~ny cort~'1.nd is "'uthorizcrt
to comnunic1.tc diructly \tith th: at....... ff judg.J .... dvoc'1tu of ....
sUp0rior or subordin....to corr,\"'.na, or \":ith The Judge .\dVQctlte Gener ....l.

lib. P.EF:::REiiCE FOR TRI/1L.-- B::;forc dir.:.:ctin?, tho tri-tl of
"'ny ch' .rgc by gcn.J"cl co urt-r,1<...rti~ tho conv ....ning ....uthority "till
r-::f~r it to his staff juc~e ~voc~tc for coosidcr~tion ~nd ~dvico;
".r.d no ch... r,Go 'till be rofcrrud to 11 gun-.:r.:11 court-r.'..:1rti~l for
tri"ll unl..:ss it h-:s b.:cn found th:lt th,rourh ,"'nd inp;rtio.l
inv-.:stir, ....tion thereof lns b-.:o;:n : "'......dc s pNscribcd in th.J pr\;cL:d-
L'1..f; ·.rticlc, thot such ch:::.rgo is l...:g Uy su~......ici... nt to li10ge: :".I'l.

off~nse und~r th~s~ ~rticlus~ ~~d is sust ...... ined b~ evidence indi­
c ...tod in the I'C;Jort of inv...st.iga.tion.

11 c. ,i.CTIOi: 0:1 R3C0:'D 1)1<' T:IT.J,. - B>Jforc ....cting upon ...... record
"r trb.l bJ<' guncr.... l c:.urt-:"1:'trti -.J. or !"~ilit .... ry cor:.ri.ssion, or ~

record of tri"'.1 b:r spcci....1 court--,.""....rti.... l in ' 11ich ~ bad-co!1du.ct
disch"'.rgc h.... s b~.:;n ....djurlgcd 3..'1d "',proved by t h.J "'.Uthority "_!)pointing
tho court, th N\'i_:,ing ::.uthority d.ll rcf...:r it t:> his st"lff judge
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advocate or to The Judge Advocate ~ncral for rc.vicw and
adyicc; and no sentence shall be a~)rovcd I.:nL ss U;100 CO!i.vic-
ticn ,:;t'.tblish...d b ::und r..:asonabl<..: doubt of an .,ff, nsc ~13.d0

pUnishable '_.y th.s articl....s, <'nd unl... ::.s th 1" cord of trial
has t n f~und lug111Y'suf~ici:nt to s~rport it.

tid. 'tPPOOVAL.- ;10 se:ltcnce of a court-martial shall be
car~ied into exec~tion until the same sha~l have been ap~roved

by the convening authority: P!"o'~ded. That no sentence of a
s~.cial cQurt-m3rtial L~cluding a bad-conduct discharge Shall
be carried into execution until in addition to the a~~roval

of the convening aut10rity the same shall have oeen a?r-roved
by an officer authorized to a~point a general court~~rt'l.

lle. \lHO .fAY EXj;RCIS5.-- Action by the convening authority
may be tal<en by an officer con~nding for the t~~ bei:l~, by
a successor in cOI!ir.".and, or by any officer e::ercisL'lt; e'~:"Ieral

court-martial jurisdiction.

IIf. PO'~ltS r;crm::rIT 'IY'I PC-";R T'1 ...p.'~l)'~.- T.t:e )o".er to
approve the sentence of a court ....r..artial shall include-

•
" (1)

of guilty
guilty of
guilty of

the po",':sr to a'o"rove or disapfJ:,ove a. fincling
and to .:::.?~!'ove only so nuch of a finding of
a particul~r offense as inv~lvcs a ~L~din8 of
a less~r L~cluded offense;

•

It (2) the pO',;er to ap.rJrove or dis.:l""rovc the ~"hole
or any part of the sentence; and

II (3) the power to remand a case for rehearing under
the provisions of article 52. It

"SEC. 2'-8. Article 51 is amended to read as follo'Js:

IlART. 51. I!ITIGATION , W~!SSION, P..NO ';USP-:;NSIOlf 0;:' 5"~;;F!lCF..s.--

"a. "AT TI-C Tn],!; ORDER-:D ::::SC'J'i'c.D.-- The ,morel" of t~lC

Prc:3idcnt, the Secretary of the Department of the Army, and any
rcvic\ling authority to order the c:x~cution of .1. sentence· of a
court-lI4rtial shall include the pow~::r' to IIItiCo.tc, r..:nit, or
suspend the '::hole or any part thereof, except that a dc.:ath sen-
tence may not be suspended Tt,e authority ~~ich su~"ends

the execution of a sentence r.lC'y r~storc tLe rcr'ion undc:r se:ntc.::'1cz
to duty during such suspension; and the dC'ath or honorable dis­
charge of a person under sus;x:mded s ...nt... nce sh~ll operate as
a cOI"plote remission of an;," unex..:cuted or u:-.rconitted part of such
scntc~ce.

"(1) kny unexecuted portion of a sentence other than
a scntence of death, including all uncoll~ctcd forfuitures,
adjudged b~.T court-martial .Jay be nitigatcd, rc.r.ritt"d or
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sus~nded and ant order of sllspension rna;" be vacat~d, in
, .'ho10 or in part, by the r.rilitary authr:Jrity competent
to appoint, for the co~and, exclusive of ~nit~ntiaries

and the United States disciplinar:; bar!"ac:~s, in which the
person under sontence ma~' be, a court of too kind that
im"osed the s,"ntenc~, and the saMe po\':cr my be ex~rciscd

"'y supc=-ior military authority or by the Jude", AdYDcate
Gcn~ral urrlcr thv direction of the Secretary of the
DuparuJCnt of the Ar~y: •.......•......

II (2) The !JO\1Cr to suspend a scnt",nce shall include the
pO\lCr to restore thO ~rson aff-::ctcd to duty during such
suspension......•..•. !I

IISEe. 229. Article 52 is amended to l"\.:ad as fo11O\':s:

n;'RT. 52. RZHF..UIT:!GS.--fhcn any rcvicd.n or cor.riming
1.ut!1'Jrity disapprov0s a sentence or when any slJntenco is vacat··d
by action of the Board of Reviet.. or Judicial COUlcil and the
Judge Advocate Gcn..::ral, the rcvi':':\lin or confimir.'" authority
or the Judge Advocate General may authorize or direct a rch0aring.
Such rehearing shall take pl~ce befor~ a court-nartial com~osed

of ccnbcrs n':Jt ncmbers of t..11c court-martial, ;hich first heard
the ca.::e. U:::mn such Nhearing tl:e accusud shall not bi3 tried
for any offense of ,1hich he '~s found not ?uilty b~ the first
court-mPrtial, and no s..:ntcnce in excess of or . .ere s,_~v~rc than
th~ original s~ntence shall be enforced unless the scnt.3r.ce bo

,based upon a finding of ~ilty of an off.nse not consid~red upon
,tho mc::-its in the origi:w.l ,rocecding. ll

"S"X:. 210. Article 1.3 is amended to ruad as follolls:

n ART. 13. SP":CIAL COURTS-~:AR':'IAL. -- ..••........ p..!9..'!.~ded, That
subj~ct to approval of tho sent0nce by an officer exercising general
court-rnzrtial jurisdiction and subject to ap!>Oll1.tc r,;vio"; '..Jy
Tho Judge Advocate General and arpollato ag",nci-.ls in his office,
a spocial court-nartial may adjudge a bad-conduct disc~1 'c in
addition to oth..,;r authorized punishment 11

II. tmvy Provisions

Articles for the Gov~rnncnt of tho Navy

II .fl:T. 3~. Ex::!cution of sontncc I')f sur.~":.ary court.- i'o s ...nt~nce of
a su; ~ry court nartial si.lall be carried into ~x ,cution ur.til the:
?roc~ ... dings 3nd sentence have b0~n ap~rov~d ~y th... offic~r ord~ring

the court, or his succ..:ssor in office, and by his uJI'"..;diate
su~rlor in cor.:oand: Provided, That if the officer orderi":. the
cQurt, or h~s successor in offic"" be the s~nior officer pr~scnt,

such sent...nce cay be carried into execution upon his ~~~roval

thereof, subj.;ct to the ::n"Ovisiofls of article 54 (b) • II
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Jr;,.J"T, 33. R0f.lission of scnt,:;ncc.- Thc'officl,;r ord..:::ring a sur.lr.lary
court ~.rtial shall have pm-lOr to NIrit, in part or altogcth..;r,
but not to co~utc, the s0ntence of tho c~urt. And it shall be
his 'uty ~ither to rcnit any' part or the ~holo of any s~ntcnce,

the .:lx....cution of \thich 'tfould, in the opi.'1ion of th.::: Surgeon
OJ' s ... nior 'lCdica1 officer Of' board, eiv·;n in \rriting, ,roduco
s.:::ri011s inj ll'y to the health of the p;:..rson s...nt~!lced, or to
submit th...: casc 3.~ain; ·:d.toout d...:la:,.·, to the S:1!!l.C or to <::.nothcr
su.-rnary court Milrtial, 'flhich shall ;l::VO oow..:::r, u90n tho tcsti­
nony alr~dy tak.::n, to rcr.li.t the f'JIT.l\:lr pll!1ish: ..Jnt and to assign
80m,; othClr 0: the 8uthoriz..::d PU:'lish.!-'l,;nts in the nlacc th.~Nof

••••••••• II

II/JIT. 54. (a) R:lltission and mitig;ltion of s.::nt· \1CO.-- Every
officor ~o is authori~cd to convene a g~ncrcl c~ rt MI~rtial shall
h~ve power, on revision of its ~rococdings, to re~t or ~tieatc,

but not to commute, the sentonce of any stich court "hich he is
authorized to approve ~nd confir~.....•...

11 (b) Power of Secrct3ry of Navy ov.:,;:r nl"occcdi.n[;s and sentences
of courts martial.- The Sccr.;tary of the.: l;nv~' rn~r s ... t aside
tho .'iTOc.:.:cdin.,:s or r;:;mit or ~ri.ti.:atc, in "'hole or in fl"-rt J the
s..;nt~nco in;'loscd b~' any nav",l court mo.rtial convened bZ' his
order......•.... 11

r1.\RT. 64. (d) Approval of scnt.::nce of doc!< court.- All s.:Jnt.;:lnccs
0; deck courts r.'l.'3Y be carried into eff.;:lct U!lOn -approv.'ll of tho
cony' ning authority or his successor in office, tmo shall have
full potter ns reviewing <:>.uthority to r.mit or mitigato, but not
to cOrnlute J any such scnt:,mce and to pe.rdo!"l /lny punishment such
court r:1~y adjudge; but no sentence of a deck court sh:\ll be
cn.rriod into effect until it shall havc bocn so p;"prov,,"d or
Hitigated ..•.....

II (f) Records of nroc.Jedings; filL'1g ::md r ...vi~'I'I.-- The Ncords
of the ,rocccdings of deck courts sh~ll contain such mntt~rs only
.'lS !.lr..; n,,::coJss.1.ry to .::m.blc til", l'cvL'I'Iing authoriti~s to.:'.. ct intell­
igently th"::Non, exc,'pt thl1t if the p"rt:r accused dumands it
.d.thin thirty days after tl:e decision of too dccl~ court shall
bccor.lc l mm,n to himJ the.: cntiro Ncoro or so puch as h~'dLsircs

shr>.ll b.:: scnt to thQ Nvim;ing ::l.uthorit~r.· Such r0cords J :!.ft0r
action thereon by th..:: conv"'ni....lg "uth,:,ri~:r, Sh'll.l be fOl'\·.'.'l.rdcd
dir~ctly to, and s~ll bo filed in, th~ of;ic~ ~f the Judgo
Advoc.:'t.::: ~ncral of thQ Navy, \;h; N th(l" shul bo Nvi,,:':..::d, :md,
·;h.::n n.:c..;ssary, submitt:~d to the S.:Jcl·ot~ry of the i:"vy or his
.!!ction......•.. 11

e 2. N3val Courts and Boards

ns:c. 471. IR....vi..:\.'ing authority' d.::fin0d.- An'· offic....r to whar::t.
thu procccdinL~ of a court ::l8rtinl "1.r:l r0gulnrly subnitt:d for
1" vicVf in Rccorda.!1.cc \o'ith 1m; is a revimling :'\uthority 11
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TlSZC. 458. TIevisi:m r.mst be b.::.i"?r s:m.:: court.- Upon til r..::co,.;i;1t
of too r.:cord of <::. c'Jurt -,:::.rti:l1 the rcvh.:'rir.g "uth lrit:~ shall
':or' cc..-:::d t once to examine it L~ order th'1t .:it r.~.~ b..; r .... t'Jrn"'j
fo~' r..::vision, if sucn course b\; necessary, bcf:-,re the dis lution
of tl'K.; c,Jurt "

rrs--:c. 469. Scnt;Jncc :'lot .::ffcctivc 'lntH a!J;>rovod.-- tl.') s ... ntcncc
of a cnurt na.rti.:'ll 0,1.'7 be cC'crricd into .,;::ec:..Ition until the cntiro
procc.,;dings hl'lv..:J bl.."\.n revicwcc. nnel the scnwnce c.uly c'!,pl'ov",d
in accordance . ith In....! •.•••.•• Tho .:l.p?rov:ll of j:J\c £OJlV..,;ning
authority of .1, g..::n",r1.1_c_o_urt rer_ti~l is sufficietlt, except for
sentences .,;xtonding to £9:'th or to cl.isniss'"!.l YL_~-mri.s~ionud or
\'<lrr,...nt officer. 'Jhcn th..- confir:w.tion of ~ sentence NCluircs
the <:!.;Jprov~l of hi~her a.uthorit~', the r.::cord should l:I~ fonnrdod
to the next hi"hor rovio',ring ~uthority by the convcnL1G authority
\dth his c'pprov~l endorsed th",rcon.

rr:.'hcrc confin~r.J.Ont has been :\djudgcd, it shall ti"'.ky cff....ct
fron the dat.(· of '\pprov,"l of tho s entcnco b:.~ tho high:; st !'....vi:: ri..'lg
authority rcquir0d b:t lau to ap.Jrovc it, cxc<:!pt t:1at •.n<,.;rc tho
~ccus~d h~s been p~viously s~nt~~ccd to confin~~nt for .~~ther

offense, the c":'nfL'1'::flCnt s~~ll n?t t.:!.lw cfi':-ct u..'til. n
for=cr scnt~nca h~s be.::n s~r"cd, nor sh~ ~ disclv~rgu, if
adjudged, be oxucu.kd 1J..'1~il 'bot.!'! s.::nt..:nc..-s r.W..:i be..::n served..... 11

SEC. 472. i:attcrs to h.: spucially considcrvd b~· the Nvic·d.ng
authnrity.-- In r ..vic :i.,g c')urts m.·..rti,').l, ..•...... th..:. foUoHing
Sh~lld bu considcr~d:

(a) Obj~ctions to jurisf~iction of the court.

(b) Objcctions to the o..'l ... rgcs or to thl,] specifications
lIDless m~dc at the trip..l, ey-cept "lh~ro a chnrg ....r
spccifie1tion f~ils to stntc an offense.

(c) Sufficicncy of ~vid.Jncc to sustain the findings of
0. court.

(d) All obj~ctions :£Q.. :It·tho time of tri:.l nnd rulings
of tho court thereupon, os?Oci '-11:< if .':'.dvcrso to tll;)
<,-ccused.

(0) If there t.:LS bCl..on no -::isc'lrrb,ec ':.'If ju.:ticc th.:.: findi,'lg
of the coart should not ? .. set aside .... :' I"CU tri1.1 g1".~ted

bcco.us", of t_chnic~.l crr.... rs or defects l1hich do not
~ff~ct th~ subst~nti1.1 richts )f the 'lccuscd .

rrs::c. 472~. Action 0: r:.vi::'l':ing '1uth"lrit:r ":1. .'"!.cquitt.:'.l.-- :0 ;,ction
shotll bi:! t:\kcn by .. r~vied.!le :,.utll"':rity t'hich purports to ".Z"'provc
or dis".pprove 0.0 nc-:pitt,l or fi.'1ding of not guilty "')1' not t)r·wcd ...••

1l~ ,1\cre thl: c,,-sc ~S_dCCr.K;d t_<::"p_o_ illug.:l.l b0C_"~..£..2..L::"'.J.'!.I'J~­
dictionrt~.tcc~.2r..£..J..;"lto.J.:.~~c.tiv~~if~c}_~i.E.t'l1 tl!..O~vh;\'iing
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1l11th >r:i&.. shall so state in his action npon the record for con­
~ider1.tion of the Secretary of the I!avy, ,mo is e:'"l.Do~;ered to set
:J.si de 'the entire proceedinGs. 11,

llS.SC. 473. Por:er of reviening authority: Returning record.- The
po\:E~r of <:l convcni."'lg auti1cl'ity in returning an:, rl?cord to the court
is lL~ted to a ~vision of its fL~dings or sentence or ths correction
of cleric.:U errors or onissions in the :record of ?roceedings, and,
in the event of the C0\:rt I S a,l.~~rei\ce to its forner conclusions, to
disa,proval of such ~ction ~en the :roceedings, findings,
or sentence of a court are illeGal, the COn\oeninl' e.uthor~ty should
se t ther,l aside ......•..•. II

IIS:C. 474. & ...'J.e: 'hen he is :1ot to return rccord.- Unless· speci­
fically authori-zed by the Secretary of the N3.vy L'l each case, no
<luthority will return a record of trial to an~r court for reconsidera­
tion of (a) an acquittc..l, (b) a finding of not E,.ulty to an;.r speci­
fication, or (c) the sentence originally imposed ,ith a vie~ to
increasing its ·verity, and no c,urt in any proceedings L'1 revision
shall reconsider its f1.."1ding or sentence 1..'1 an~r pIlrticular in . ,11ich
a return of"thc record of trial for such reconsic!eration is herein
prohibited •....... "

l1S::C. 475. Same: Remitting or r.ri.tigatine sentences.-- In cases
\:hero the proceedings ~~ust be a?~)roved ooth by the convening
.:luthority-and hicher revic~"ring authority before the sentence boc'lXlS
effective, and '.'here the convening authority has !'litigated the sen­
tence imposed b~' the court, the action of tho' higher authority is
limited to the sentence as Mitigated ......•...

tlArticlo 54 (aL P..G.N., extends onl:r to such sentences as the
convening offic..:r is authorized to approvo and confirm, and has .
no a:,'plication ",'here the punishmr.:nt of dismissal or loss of lifo,
rJquiring confirQ3tion by tho President, is adjudged. (Bishop v.
U. S., 197 U. S. 341.)"

uSEG. 476. Same: Conditional r:;rr..ission {jrobatio!y. -- Scr.tences
not involving death or disTi'issal may, in the discretion of the
conv:'ning or rcvie"dn~ autho:'ity, be c0~ditic.nally rcnri.ttcd in
lieu of being sultT.:arily .::xccutcd, ..•.•... 11

"S'X:. 477. Sar.'.C· Orderi:l& ncr..-r trial.- If th.., court Has without
juri_'iction or if none of t~c charb.::!'l or sr.. cifica:'ions alleges
an offense, the rcviel.·Ln.g authority should disil91"',rov,:; th... Droccedings,
findings, and s0ntcncc anrt convene a n~~ court for th_ trial of the
casco The nau trial sh"':.l1d be h3.d u:xm th.:.. s:>~-:lC charb':::s and spoci-'
fications, unless the disap?roval is based on fatal defects th~reL~,

in l'.nich ...vent, ::"w charg~s and specificCltions should be dra~.n

correctly setting forth the off.::nscs int<.;ndud to be charged at too
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previous trial, provided that
arc not barred bj" the statute

such new charges
of lir.dtations.

and specifications

II •••••••• , if the record discloses errors to the substantial
injury of too accused and timely objection \'las made by him at tre
trial, the r9viC\·:i.ng authority before acting upon tho record should
afford tho accused an opportunity to request a new trial, provided
the record irrespective of the errorS disclosed is sufficient to
sustain the findings of the CQurt ...•..•Ncw trial being g~antcd,

the proceedings, findings, and sentenco of the previous ~rial should
be sct asido. 1I

IISEe. 478. Effect of disapproval.- Tho disap~)roval of tho sentence
of a court martial by the reviewing authority is not a m~rc expression
of" disapprooation, but has the legal offvct of entirely nullifying
it .........• II

trsr:c. 479. The rcvie'7ing por'Cr, as ,,"ell as th.:::. convening pm:'Cr, of a
court ~artial vests in the office, not in the person, of the authority
so acting. Thus, "'h.:;n tr~ rcvict'tL'"lg powl"Or is v,"st0d in the convening
authority and. thc officer , ..ho has order... d the court has been rulic;vod
or is absent, it is cornputent for his St;ccossor in offic.::, ,mcthcr
t.,;nporary or pcrt:18nent, to act as rcvie\d.ng authority."

IISEC. 480. Same: !~a:.r not be d..:ll,;g:J.tcd to infcrior.-- The rcvi.:::.uing
cuthority cannot dolegate to an i~crior or othwr officer his
function as rcvievdng authority as conferred by the Articles for the
Govcrnm...;nt of thc N.3.vy II

USEe. 481. Commutation of s..;ntunces.- The pO~'lCr to COl"llllutc sen­
tences, that is, to change tilL! nature of the punishment, is vestcd
in the Secretary of the NAvy by Article 54 (b), ACtl , ..•
In summary courts-martial cases, thc immediate superior in comnand
has the sMle pOt'TCr as that vested in th:.: convcning authority by
hr'ticle 33, AGN, Hhieh is in tonns confL'1cd to remitting the ~·.holc

or a part of thu sent~ncc adjudged by the court and'doos not
include the power to cOJi'mute <:. sl..:ntcncc:; ..........• It

IISEe. 483. SUP':rior authorityocy r.::turn r....:cord .for N,.'V_ ion,
provided cou...t hi.s not been dissolvcd.-- The court c':-\ffilot, afwr
it h'lS once duly conplctcd and fort.-rdcd the :'~cord, recall it .for
modifi~tion, nor can tl£ convening uuthoritJ,", after he has c.ctcd
upon the record and for.;ardcd it; But e. superior "'!.uthority, rcquir.3d
by la"," to revicH th... proceedings, n::.y return th..: Ncord to too con­
v...:ning :lUthorit:r, roqu-.;stin6 th-t the court bu rcconv ~n..:ld. This
nay not be donL, ho...,(,;vur, in contrn.v..:.ntion of SJc. 474.. n
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IISEe. 39.
to Nnd as

Article 53
follows:

is ren~ered as Article 39 and amended

llAIrr: 39. (a) Every punishment, except death, dismissal,
disch~rgc, or reduction in rank or rating, ~scc by the sentence
,f a kcncral cou...-t .~rtic.l sh-:ll be cX'ucul.cd upon announcement
of the sentence b" the court: Pravided. That r.Jduction in r3!1k
or rating sh:'lU ~ cf.fcct..i..':o upon- 'tho d~tc of the fOl"V'arding of
the record of ~rocccdin~s by the convcr~g authority to the Navy
Department without havLI'lg rcr.ittod or susp~nd.:!d the reduction in
rank or N.ting: Provided further, That 11 disch".rge stk".ll be
f'!xccutcd only after confirtction by the Sccr..:h.ry of the N!lv;· or
of otmr authority duly a,poin~d by hi.:-.; th ... :'. discissal sh:lll
be executed o~ly after confirnation b~ the Pr~sidcnt or, ~ncn

err:.po·~r..,;d by the President, by the Secrctl'\ry of the U....vy; and
ttu:.t a punishr:¥:lnt of ~c ....th sh~ll be cx~cuted onl~.r after confirre.­
tion ~7 the Pr~sidcnt.

11 (b) Th~ conv.ming f'.uthority of ::my court m.artinl sh-ul have
the pO"or to reMit or mitigate, but not to COr.11llUtc, the punishment
i~posod by thv s0nt~nc~ of any court m~rtial conv~ned by him.

II (c) Ever~~ punishment imposed by thu sentence of .., Sumr.l.'"'.l'Y
court m~rtiul, except disch~rgc or reduction in r~k or r~tL~g;

or of ,'1 deck court mc.rti·",l, .Jxcept roduction in r?.nk or r ..... ting,
sh~ll bU'executcd u?Qn nnnouncc~nt of the sentence by the court:
Provided, That n disch~rge sh~ll be ~xccutcd only nfter confirma­
tion by tho Secret~ry of the Navy or of other authority duly
"\ppointcd by him: Provided furthor, Th:lt reduction in r:l.nk or
rating sh....ll be executed upon the d....to of fOM~:l.rding of the record
of proceedbgs by the authoritJ' exercising the OOHer of legal
revier; to tho N~vy Dep"\rtumnt ,athout hcving rcmitt d or suspended
the: reduction in rank or r:\ting.

II (d) The ofric~r empO\lcrcd t? convene g,:)n;.;r.:.l courts fl.-1.rtial
"J!1o is nezt sonior in the ch,".in of CO!:1i"iL....nd to ~n:r conv~ning

....uthority,)f Sl.lrrllni'.r·' or deck courts m"'r":.i ....1 s!:~ll b..: tm rcvicming
~.uthority .2S to leg·.!.J ity of the !Jrocec~ln3s, findints, ;.nc' s~ntcnces

thvr~of, if such ~~~~vang ~uthorit7 be prus¥nt or found by the
c~nv~nin ~uthority to b0 _ ~son~bly A~~iL~bl~: Prov~dedJ That
if such Nvic\ring "'uthority b~ not pr-.;~cnt or found to bv so
"v~.il bIe, the convening ;,uthority sh"'ll'rc:vL'~" th..: Ncords I)f such
courts '"'.S to lc;g"llit:r: Provided furth.- r, Th ~t the: r .Jviening
:,uwority sh:l11 h,"'.v..: th", pO\:cr to s;,;t l.sidc the proceedings,
findings, ,nd sentvTICC or to r-nit ~r Mitig1.te, but not to cor.mute,
the ~unis~nt ~ryoscd by th~ sentence of coy such suno~ry or
dcc!<: court rn"'rti".1: Me l1rovidcd further, 'i'mt the ;')(wr..::r to
s ..t ;,side sh'1.1l include the P)O\'ICr to '1,provc onl,}' so much of .1.

finding of ~uilty of ~ n"'rticuL~r off~nsu 3S involv¥s '1. finding
of S..lilty of nn off...:::nsc of which tho.; "ccused r.ti ht h"'vc be""
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convicted under Art. 28 (a) (2). Llesser and included offense,
or attempt of either or lesser but not included offense~

lI{e) The proceedings, findings, and sentence of every general
court martial shall, and. of any other mart r.lartial may" be reviel'ted
as to legality 1n the Office of the Judge Advocat~ General of the
Uavy: Provided, That the Judge Advocate General of the Uavy shall
have the po~~r to set aside the proceedings, findings, and sentence
of any court r-artial: Pro\'idcd further, That the povrer to set aside
shall include the paver t.o approve only so much of a finding of
guilty of a particular offense as involves a finding of guilty
of an off<3nsc of \".hich the accused oight have been convicted under
Art. 28 (a) (2).

11 (r) 'nlC sentenc~ of cVi.:!ry e:.... ncra1 COUl't r".artial ::md of such
otrer courts martial as nay be designated oJ'· th.:- $ecrotary of the
Navy, shall, under suc.lot regulations as the Secrctar~' of the navy
may prescribe, be reviewed by a cle,ency board appointod by the
Secretar~~ of the t1avy: 'Provided, Th3.t such clcrooncy boards shall
have th....: oorrer to rcnit, mitigate or cOr.l1lute the sentence, in v!hole
or in part, imposed by any n~val court martial ~xcept a court
martial convened by the Secretary of the U;:l.Vy or by the President,
in \"Ihich case like power shall repose in the convenL"lg authority.

II (i) No record of proceedings of a court nartial shall be
r<,;turned to the court for the purposc of reconsidering a finding of
'not proved' or 'not guilty I or for reconsidoration'of a sentence
lIith a ViCl'1 to increasing its 5Cverity.....•.....•• 11

Articles 32, 33, 54, 64(d), 'nd 64(f) arc repealed.

III. Differences

1. Duties of The Jud~e Advocate General

Assignment of Staff Judge Advocatesj Channels of Cormunications.

There is no provision in the Navy bill comparable to A. 1. 47(a)
t'lhich provides for the assignment of staff judge advocates by the
Judoe Advocate General and authorizes direct cO!.lI1unications beb:een
the staff judge advocate and the convening authority, the staff judge
advocate of a superior or subordinate comnand, or \"litli The Judge
Advocate General.

2. Action b,v the Conveninl2: or Legal Revie\ling Authority

A. '.1110 Itar Exercise Revie\(ing Povrer

1. Distinction Beth"8en Cl-=1:.ency~ Lo ....a1 Review

The basic Her vested by the ne", Articles of War in the convening
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authority to rcvie~" any case as to legality or clen:ency has remained
substa1"1tiall:; the same, except that no sentence of a special court
~artial including a bac.-conduct discharge shall be executed until
in addition to the approval b~' the convening authority the sa.-:;e shall
have been a,proved by an officer exercising general courts -4rtial
jurisdiction ,mo shall be vested ~~th the saoe power as the convening
authority to act uf>On the sentence. (A. '. 47 (d) (f)). Unde::- the
proposcd l:avy bill, the convening authority is divcsted of his po~.cr

of legal ravic,"" but retains his rir;ht to clcoenc:' review. As :::ro­
posed, the ?O"'~r to revieu the legality of all g:meral courts :oartial
sentences is v..lsted in The Office of The Jud.se Advocate General;
and in sw:na.r:l and deck courts r:.artial cas~s, it is vestO' in the
officer senior to the convening authority i.nO e~rciscs gcn~ral

courts ~arti~l jQrisdiction. The latter's pcw~r includes cle~ncy

review. Hrnrcvcr, wh~n the President or S~cr..ltary of the Javy is
the convening authority, each shall also ex~rcisc tha power of
legal review.

ii. Absl,;ncc 2f Revict 'lng Authority

Under the provisions of A.:i. 47(0'), any action that f'lay be
eXGrcis..:=d-by th..:: convening authority may be takan by his successor
in office, ",1heth..::r t::mporary or p.;rnancnt, or by arW person :lxcr­
cising general court-~rtial jurisdiction. Although there is no con­
paraole provision in the Uavy bill, Sec. 479, NCe13, provides a similar
rule. Hm.'cvcr, l,,-hl,;n the logal rcviiJ'.:ing authoritJ~ of a summary or
or docl< cases is absent or unavailable, th...: convening authorit~· shall
also ~xcrciso the po\~r of legal rovic~. (Art. 39d.)

B. Pr·~-Trial Procedure

Action on Charges

It is provided in A. I. 47 (b) that befoN any charge will be
certified to a gen;:::ra1 court nartial for trial, the convening
authority ltill ref..;:r the matter to his staff judge advoc;;lto for ad­
vic~ and consideration; ascertain that an investigation has been
p<..;rformed as pr<,.;scribed by la", and that the r ....port of tho inv.::=sti­
g~tion ;stablish~s a ,rina facie casw. Th,ro is no corrcs~onding

provision in the r~av::r bill. lith NSpcct to pru-trial inv.... stigations,
$cc. 342, :JC&B, reqUir...,s a careful inf1uir.)t ~,rior to any c· ~rt mortial
proceeding. (Sec C.S., A. ~/. 70.) T'1~re is no r",~uir~r.'IC:nt, hmi.:Jver,
th"t the ch"!.rge sh:.dl be r..::fcrrcd to C'. leg"!.l offic~r for -?dvicc.

C. Pr..:d";P'!rtn..:ntal Revi..::,',-

i. Action ~ Rccor~ of Trial

A.-I. 47 (c) r)quir..::s that n s()ntencc shall be a.p!""rowd unless
th..:: conviction is ~st~blishcd b~yond a r~~5on~blv doubt and the
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r~cord h~s been found legally sufficient; nor shall the rcvic,ang
3.utmrity act upon any trial record of ~ general court rn.n:r·tial,
milit3ry commission, or a special court-~~rtial in •.TIich a b~d­

conduct disch'lrgo h:lS b"cn approved by the appointin~ authorit:t
until h~ h~s r~ferr~d the c~se to his st~ff judge ~dvocitc or
The Judg"" :i.dvocCltc General for considcntion and advice •

. Although thwrc is no correspondL"g provision in the ~Iavy

bill, Art. 39 (d) a"d (e) requires IGgal review of all court
m.·:lrlial sentences. Legal rcvieH, ::lS herein rcquiNd, rna,'· include
ruvicw is to l~gal sufficiency of th", trial r.:lcord ~;s './Cll as
examin~tion of th~ rocord as to ,mother t~ evidence is sufficient
to sustain the finding of the court. HO'.·.·cv~r, th... re is no req,uire­
ment that the record sh..1.11 be referred to a lcg.J.l officer.

ii. Approv~l of Sentence

Under the n..3\'1 ArrJY code, (A.':I. 47 d), all s.::nt .nces that do
not require confirr.ntion shall be c<'\rried into execution upon .:t~prov.:tl

of thl.l conv.... ning authority except th"'t no sentence of ~ s~cial

court· martinI ,','hich includes a b~d-conduct disch.J.rge sh:'.11 be L:xt:cut.;:d
until, in addition to the <l?prov·1.1 by the conv.::ning ~uthority, the
same sh:ll1 have be.;:n ~pproved by ~ officer ex~rcising g~nerol courts
fikirticl jurisdiction, and r~vic,~d by Tho Judge Advocate Gcncril and
appcll~tc agencics in his office. (Art. 13.)

On the other hand, it is provided in Navy bill (Art. 39 (a) (c»,
th~t nIl sentences shnll be self-executory except in caSC3 requiring
confirrt1<.1.tion or ,·rh·.:lre {'. red'lction in rank or rating h~s b .m ,"'.djudg0d;
the l~ttcr sh~ll tckc effect ~hcn the record is for\.~rdcd to the
N~vy Department by the proper ~uthority.

iii. Po,;ters Incident to the POHer to Review

(:l) Po\·.'Or to Approve

The power to o.;:mrove or disnpprovc any sentence prior to
de~1.rtt!\:!ntal I'Cvic\I rests solely in the cenv~ning ~uthority, except
th~t ,m.:lTC n bad-conduct disch~rge has be~n ajudS0d by ~ special
courts marti~, nddition~l approval s~1.11 b~ rcquir"d by ~ officvr
cxl.'rcising general court marti:l1 jurisdiction. Und.::::r the provisions
of the proposed N1.vy bill, (Art. 39 (d) (e», th rc is no substantial
diff(!r..:::ncc in how the power is ex...:rciscd. How.;:v r, it is not
gcn.... rally oxcrcis.::::d by the convening l.uthority. (Soc par. 2i ~bove.)

Und",r the ,revisions of A.. •. 52, a rch...::u-ing mL!.y be ordc:-cd
by tll.: conv· ning ....uthority ~ih;,,;n h\.; dis'lpprovcs th" s..:::nt..;onCQ or when
too scnt..::nco h:ls been v'l.c'J.tcd by 0 superior po':..:r; nOO Hh~N a

(b) PO\·' 'r to Or~cr a P..,;h..: ...ring----
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bad-conduct discharge has been adjudged by a special court martial,
the power to order a rehearing shall also vest in an officer
exercising general COUT'ts martial jurisdiction. Althol' ':1' there is
no cor.;parable provision in the Uavy bill exactly in poLIt, it is
presW!led that the ability of the legal reviewing authority (Art.
39 (d) (e)) to llset aside the proceedings, findings, and sentencell
includes the power to vacate the proceedings for the purpose of
£ranting a new trial.

There is no substantial difference betHeen an Anny
urehearingtr or a Navy "new trial ll , except that in the Navy,
jeopardy nay attach after the proceedings 1n a for~r trial have
been carried to an acquittal or conviction, not~vithstanding any
action by the reviewing authority; "llcreas in the Army, jeopardy
docs not attach until the reviewing authority, and, if there be
one, confirming authority shall have taken final action. (See
C.S., A.;/. 52.)

(c) Clemency~

(1) \lho may exercise

In the Antly, the convening authority is empowered to
grant clemency. Hov:ever, it is believed that the power is limited
to those ca~~s not requiring confirrration. In the lhvy, the power
may b~ exercised by the convening authority and the initial legal
revi~::ing authority of a su.rnr.13ry or deck court martial. Honever,
it is not clear ';;hcther clemency may be granted in cases requiring
confirmation by the Prusidcnt or Secretary of the ~avJ' (39 (aj
(d) ) •

(2) tritipation, RCf!lission, and Suspension of ?cntence

Except as above stated, both'systems provide that
the power of clemency extends to mitigation, romssion, and suspen­
sion of sentences, but docs not include tho powor to comnutc except
in casos Vlhorein the President or Secrutary of the rlavy is the
conv~:ning authority. HowevCT, neither the Prcsidunt nor any
authority in the Army may suspend (probation) a sentence of death.
This rule is probably true in the Navy, notwithst:mding there is
no provision to the contrary. (Sec. 476, ':C&B.)

(3) Hhan Clcncncy l~:l.Y be Exercised

In the ~, the authority competent to exercise
clemency may do so at ~~ ~rovidlng tho p rson convicted has
remained subject to the cOJ::Jand of the person so acting. In tho
Navy, clem.;ncy I:I8..y be l.:xc:rcised onl:, when the trial I\,.;cord is in
the poss,Jssion of th..:: authority cor.tpctent to act in this regard.
HO'l'fl.:ver, there ar.;. difforcnc.;s of opinion vlhl,;,thcr this rule is appli­
cable to the &cretary of the U:w:r after he has acted u,an th..:.: record.
OJ Comoll u," Journal 226.)

(d) Rcvisioc of Prococdin0s

Sec C.S., A. '. 40 <'lS to wh~n procc...:dings of a court rortial
mayor may not be rcturn~d for reconsideration.
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Chart A

G::NERAL COURTS MARTIAL

Prcdepartmental Review

con V E GIN G AUT H 0 R I T Y

A. Action Amy

1. Charge Ordors tria1j rcquir..:s prc­
tricl investig~tion and
advice from SJ.I prior to
trial. SJ:l 3p?ointed by
JAG.

2. ."lpprov~l of Scntcl'lcc l.L1y approve or dis'\pprovc
all or ~rt; rcquir\.:s
.cl.dvicc fro!:l SJ:" or Jjl.G
prior to acting on the
record.

3. Execution of Sent~nce Upon 'lpprovcl. unless con­
firmation required.

Navy

Orders tri~lj docs not
require pre-trial in­
v~stig~tion or advice
fron l.cg3l officoJr.

:Io power to set .::!.sidc.

Self-executory unless
confiro'\tion required.

4. Clofllc:ncy l:ay mitig<:.tc, remit, or
suspend, except sus?end
death sentence, ~t any
time subject to Ntt;ntion
of jurisdictj~n over p\.:rson
convicted. (1) whether he
C:1.n do so when sentence
requires confirmation.

Jfly mitig:l.te or remit
only ':then in possession
of record. (?) wheth~r

he C'ln do so "/hen
sentence requires
confirmation by
Prosident or SccN~v.

5. Rehearing; NmT Trinl Rchcnring may bl,) gr.:mtvd
upon vacation or disnpprovnl
of sent~nca by C.A. or
higher authority. Jeopnrdy
may ct~'\ch u?on con,lction
of final review.

No power to auard
no''I' trial.

REVIEIlItlG AUTHORITY

Usually convening ~uth~rity.

its .'lbovc.

.•5 .:tbavc.

:.s .:-.b:"vc.

J .A.G.

liG.Y set :"l.side or
3pprovo ~ll or p~rt.

Uo pow""r .
Substantiilly sacc,
cxcc;pt entitled "new
tri 'l1. II JC0Wrdj* r::J.y
~tt~ch ~P~Q ~cquitt~
nr cnnvl.ct:ltm.
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Chart B

SPECL<I., smJ":.RY :,ND DECK COURTS-ltlRTIAL

Predep.:u-tr.1Cnt:l1 Rovio\l

CONVEnING AUTHORITY

A. action

Orders trial. Orders trir::.l.

2. Approv1.1 f Sentence t;'ly approve or dis:l.pprovo Ilo pO\.·~r to set aside.
all or part. .Iill refer trb.l.
record of BCD to SJ.\ prior to
approval.

3. Execution of Sentence Upon approval oxcept sen­
tence including BCD.

Sclf-cxccutory except
when sentence includes
reduction in ran.< or
T3.ting, or BCD.

Rchc....ring may be gr-..ntcd No pow: r to avm.rd new
upnn vacation or dis~ppr'1val tri~l.

of sentence by C.A. nr highur
authority. Jeopardy may ~ttach

upon final review.

4. Clemency

5. RchC!~ring; New Trial

:':.ny mitig:l.tc, rcr.ri.t '1r sus­
pend, at any time subject
to rct~ntion of jurisdic­
tion ov~r person convict~d.

l.::ty nitigr.tc or romit
only ~7hcn i.'1 pOssos­
sion ~f ~cord. (1)
'.,hl.lthcr he c·:m do so
'I hen sentence requires
confimation by
SccH't.v.

B. Action R .~ V I Z if I N G AUT H 0 R I T Y

1. . /ho reviews

2. Appr'v~l of Scnt~ncc

The convening authority.
\~cn sent~nce includes BCD
additional approval required
by an officer exercising
GQ{ jurisdiction.

:.s -.b0VC.

Officer senior to C.A.
exercising GCH
jurisdiction.

r:ay set asidc or
npp::- va :lll (jr p.'1rt.

3. Clcr.lcney • As ~br.vc. "s 1.b,.,vc.

• 4. Rehearing; NC~1 Tri.ll :.s:'lb we. Subst~ti~Jly s~c,

cxcept ...:ntitlod "new
tri'11. 11 J ..... ')p.1.rdy
ocy '1tt~ch upon ac~

quitt~l or convicti~n.
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IV. Rccorncndations

•

'The r:cGuirc, Whit<.:, Navy JAG, and Ball3.ntinc r.::corrmcndations
a~ cov~rcd by the Keeffe Report.

KCl..ffc Report:

liB. COrrr.'"mts on Present Procedure:

II lithout qu.... stion, the review bj- th(; convening 'l'..:.thority under
the prcs..:;nt system affords substantial orotection to the accus.... d.
It provides n m~~ns of detecting errors' in th~ trinl ~d of correcting
excessive scntenc.::ls. If the errors aro substa.,ti3.1ly prej"Jdicial,
the proceedings can be disapproved or s.:.t aside Rnd 3. nc'., trial
granted or offered. If the sentence is not exc(,,)ssive, the convening
authority can'reduce it by vey of clemency, or he can ~xtcnQ clemency
in oth\.lT \;;ays, such as by remitting the s...:ntcnce conditionallv on
prob:'!.tion. If too sentence is exc...:ssivo, the convl,,;ning --:.uthority c:m
reduce it. Furthemor~, the r>JvieH is obli atory and is therefore
in the n~ture of an ~utomntic 3ppecl granted to every accus~d, rcgard-
l>Jas of wh.;;:thcr he requests it•. ' .

liOn the other hnnd, thero arc certain objections to the SystL:Ill
of initiill Nvicw b;r the conv~ning :l.utho:!"ity ! 'hich must be considered.
These m.:ly be sWM1:'rized as follows:

II (i) The reviewing authority is usu':'.lly the same officer who
conv~ned the court and roferred the Cilse to trial. There is a cert~in

anomaly in h~ving the some officer revi!,)w a ,cJ.ae "hich he has consid~rcd

at some length before it went to trial. It is humJ.nly impossible
for n person, no matter hOIT high his purpose, to dissociRtc himself
from hia ;Jrior J.ctions .'\nd opinions on a particulnr rrL:'.tt.~r nnd to viC'\'
it In.ter ,1,a though he l~Urc seeing it for the first tifl:a. '!his is
recognized in the rules r.'hich prescribe th0 qun.lific."'.tions for mcnbers
of courts-martial, cnd in the rul~s follm;od ovuryl'iherc \'..~ _" respect
to dis~u~ificntion of jucgcs in civili,"" nppoll1,te courts. It is
ano~~lous not to recognize it in the singlo case of the authority ~ho

rcvie\ts court-m~rtial cases.

"Thi:'! is not to im!Jl:.' thz.t convening :luthoritic.::s in re\'icwing
c."lses h.1.v0 .:'!.cted unfairly. In oVt:r 2,()(X) c.1.s~s r..:vicwcd b~' it, thc
Bonrd foand no evid~nee or i.ndic~tion th~t this ~~s the casu. If
J.nything, n:wu. roviuwing "'.uthorities h"!.ve )robably le.:lll0d ov..:::r b,~ck­

ward in their desire to be scrupulously r ....ir to til.: accus-.:d \iJ "'S..;l

cas .... s th.::y rcvi_w....d. But it is ~ difficult !'Osition in rJhich to place
anyono, cSlXlcially one \:ho is in thJ position of n judge ~dninist0ring

jus tice.
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llTh-.l difficulty is not cured by rc:qull'lng th<'.t ttl:! C.:lSC be
r~fcrr~d to a legit officer for his opinion. For exactly th~ S~

problem pr.::.s..::nts itself. The log.u offic.,;r vIha rcvi..::ws the' case
is usu:lily tho s:uno officer \tho studied the case befoI\.;hand,
draft-"d the ch:u-gcs, and NconJnundcd trill in th..:l first pI" co.

lI(ii) The review of a court-m:::.rti:u case is not rc1l1y
nnnlogous to om :l.ppc:l.l. Alth')ugh cOWlsol for the .::'.ccuscd h~s the
privilege of submitting D. brief, he docs not ofton do so, .:md r'\rcly,
if CV.:.JT, resorts to or:.l prosoiltation of tho cc.se to tho conv.:;ning
~uthority or his log~ officer. Although th~or~tic~lly c:.ch objec­
tion to evidence ~d rulings of the court is \~ighvd :loS thouroh on
nppc~lJ ~nd tho ~cord is c:.r~fally scrutinized for jurisdictional
nr other error, it is difficult, on such ~ procedure, to d~t~ct ~ll

the errors i:hich roy cxist, SOr.lCtimcs serious -:m.;.s.

" (iii) The practic~ result of the pros~nt s;rst...:m is ti:.1.t the
rcvi~~ing nuthnrity, rather th~n th~ court, fixes tho s~nt~nce.

Thco:rctic""lly, too c-urt C".l1 ir'-'P')s,,-, \".tl1.tov..:lr sentence it deems fit.
But it is dir~ctcd to impose ~ s~nt~ncc 'co~~nsur~tc wit~ the
offense' ::md to 1c:lve n....ttors of clcI:'..uncy to the rcvicyling authority.
Of course the o.:r.Ib~rs of the court m.:!.y, "'Jld frcqu.;:nt1y do, rccor.rocnd
cle~cncy. Occ~sion1.lly a court inv~des the rcvi~,r.L~g authcrity's
prerogative of c101OOnc;·. But in tho vast r.1 ...j"'rity of cases the court
merely fixes ;'l r.ut."dr.1um limit to the sentonce, ~ the sentc:nco is
actually set b:r the r,._,viewing :J.uthority, \lithin that m'"'.Xin.urn. The
clemency extended by the reviewing i'!.uthl)rit~r :iQ cost C.:l.Ses consists
mercly in reducing the sontence to somothing 3pprop.ching ilh".t it
should have boen in tho first place•........•

II (iv) The convening n.uthority's pOllcr of review c:'.rriJs with
it ,'). l'lrgo J:\C.:l.suro of indirect c0ntrol over the court ."'.11d its :'lctions.
If th.:. c')nv~ning .:\uthority do.:s not :'\grO.:l t"Tith the' findinss of the
court, or believes that the sent~nco is in~deGuatc, even though'
he may bo pow~rlcss to ch~.gc the Nsult in the oorticul"'l.r cnsc, ne
CiU1 ~xpr,;ss his opinion in his action or in ,'} l..:tter to th-J court.
This cmnJt but h"vQ its ;Jffcct on subs..:lquc:lt c"'!.scs. Tho..:! r.•_rl.: knowl­
edge th<1t it cm to.k..:: :>b.ce is apt to in.flucncc .:l c")urt, •..lith".ut ~..ny

expression of dis~pprov'l or non-concurrence ~v..::r b~ing mnde by the
conv..:ning authority.

IIC. Pr::m:ls':u's by Others f"r ~:f)dific""ti~n of Procedure on Initial
ReviC\::

lilt is bvlil.:vcd t!1:l.t the above nrc defects in the present system
of revieW b:r· the convening D.uthority uhich des..Jrve c.:lr0ful 'ltt0ntion.
They :'lre not cUNd b~r subsequcntdep--~rtr.cnt.:ll rovi0i",' nar 1Fnuld they
be cured by ir:lproving thnt rcviou. For of l1{.:c<:!ssity, subswCiuent
dCp:1rtfilcntnl review lc,~ns heavily on the .:lcti0n cf tho cr. 'to and the
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initial reviewing authority. They are the !JClrties closest to tihe
acc~ed, the offense, and the scene. A strong presumption in favor
of correctness and regularity in the initial proceedings exists,
and is bound to exist, under any syste!:l of higher appellate revieH.
The same is true or the civilian courts. It is so.br!l.i.tted that the
true solution is to L~prove the initial processes, and not to rely
on subsequent review to correct deficiencies therein.

IINor \'lill palliatives solve the problem. The proposal has
sometimes been made that the revie\'iing authority be prohibi.ted from
criticizing a court for its action in a particular casa. Obviously
this deals "~lith only a surface manifestation, and fails to get at
the heart of the difficulty.

"In vic\[ of the difficulties which have been pointed out above,
it is proposed to rcviC'1 briefl;,- SO::1.0 of the suggestions which have
been made for r~od.ifying the system of initial· review. Among these
are:

"(i) Roter.tion of the present system of requiring approval or
confirrration to make a sentence effective, but moving the process
up on echelon, or otherwise separating the reviewing officer frCI:1
the officer ordering trial.

lI(ii) Abolishing the initial t'Cvimr altogether, and r.1B.king
the court's sentence self~xecutorYl subject however" to being set
aside by a Board of Revieu or other higher authority.

liThe first mctrod is followed to a lir.rl.tcd extent under the
prescnt Army and Navy systems. In those cases requiring confirmation,
the convening authority1s rceormcndation of arproval is not sufficient
to execute the sentence, but the sentence must also be confirr.ted by
hieher authority. The result is that in this important typo of case
a furtmr review by another authority is su!>Cri..mposcd on the review
b;' the convening autmrity.

IIHoncvcr, the effectiveness of this is li.r.litcd by the fact that
only a li.JT'1ited class of cases is subject to extra TCview. Even in
this type" of case, tl'E record is first I'\.:vic'NCd by the conven:ing
authority, \IDoSC rcconmcndations necessarily carry great weight.
And in those cases in which tm convening authority is also the
confirming authority, the same obj~ctions i:1adc to rcvie,.' by too
conv~ning authority a~ eqUally applicable.

liThe British have gone a little further along the path of .
separating the convening authority fron the I'Cvicwing authority.
Under the British ArmY sS~tcm, every court~rtial sentence must
be confinood befoN it is ordered executed: In a general court­
martial case, th..: confiI"!:dng authority may, but nced not, be the
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same officer as tho convening authority. As a rule .. warrants g1\'l..I'lg
p0~(Cr both to conv.:mo and to confirn tho findip.gs and s.";nt,,,ncc of
g.:::nvral courts-nartial. aro issued only to certain officers in India,
the coloni~s, and on active service •.•.........

liThe othor approach to th~ :,roblem is to climi.nat~ th<: revi.:!\1
by th.::: convoning authority, and' to maIm the sentencc of the court
self-cxecutory, subjoct hov~vcr, to higher departmental review.
This TIas the proposal of the Chamberlain Bill, but it TIas not adopt~d.

It is also the rulo in the French system, under which the findings
and sentence of the court arc final, subject to a limited right of
appeal to conscils de rcvision .

UTIle Report of the Gencrel Board, European Th~~.ter, on too
Administration of !:ilitary Justico docs not spCcific~llY'discussthe
qu~stion of review by the "lppointing c.uthorit;r. It docs, :loH""v.::r,
rna.kc the folloning observations <,.bout COI!i:W1d control of court­
martial proc;;lcdi.nts gcnorcl.ly:

"55. Cot!lr.l:md Control. Opinion of judge. advocates ','ho
<ulsw.:;rl.ld too qu..::stionnair.... distributed b:;- The ~n~ru Board,
or \'L;rc ~rsona~T int....rvi..:;\·;..::d, is L:Q.ph'ltic that th(,;TC was
too much cOf!llMlld i.."1torf",r. nee by tho appointing .,uthority in
the functioning of courts-m~rtial in the :urope~ Thca~r of
Operations. Control of courts-n."1.rti:!.l ·.l'lS ~t tempted, ~nd

largely accom,lish~Q, by luttcrs of nQn-concurrcncc, a~~nition

'and linstruction:; I by persona] jiscussions with the court;
and by ch""_ng~s in the det ....il for the court. It \las rare y,'hen,
in timo, courts did not reach rusults, p~ticul~rly ~s to sen­
tences, desired by the fl.ppointing n.uthority.

11_:1.. This l:~ck of confidence in tho indepondoncl.:l of t.he
courts contributed to cause only 39 por c-"nt of too judgo
,".dvocatcs '·lho voted on tho qu.,)stion to fe-vol' :lilo',ling courts,
und~r the pr~sent sY5t~m, t~ fix the scn~ncus, ~nd sone of
these ~·..ould forbid COI.:m...."'tlt of any kind on the findin~s or
sentence by the ~ppJinting or other command authority. The
G1c".jori ty of too nog-tivc 61 per c~nt on this question fwar
un ind~p,mdcnt s~ntcncing body J.nsu..:ro.blc dir",ctl:t 1lld only
to the the "t~r ool!ll:!l.mde:r or to the Assist.....nt Judge Advocr.te
General ;,rith too theater. About 18 p..:;r ct:nt be).io::vc that
general courts-rn."~rtial she old be compl..:.:t..:ly s":p<'l.rc>..ted from
the cotrl!1.::md; others ..:ould h[l.vC s ....ntl..nco fixed by tho 10.\1

l1embeT, \'lhose cornm/l..l~d Nsponsibility "auld be. direct to the
Assis~"'.I1t Judge Advoc:1tc Gcner<::.l far the thc.,tcr of 1Cr"'.tions
instl'f'.d of to the rcvi(;~ring .3.ut!lority.
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uneither the Ballantine neports nor the HcGuire Report· mention
the inpo~t~~t question of review by the convening authority, except
insofar as the first Ballantine Report touches upon it in making
its recor.lMendations for recent:oalization. 'It.e first Ballantine
Report did recorur.end that greater paper and responsibility for the
fixing of the sentence be granted to the court, but ~de no corres­
ponding rccorrJ.1endation ·:'i.th rsspoct to the povrers and function of the
rcvici'ling authority.

liThe revised Articles pro90sod by the ~'cGuire Coo.r.ri.ttco, by
CClIl'Irrdore \Jhite and b'· the Judge Advocate General all propose retention
of the: prescnt systeM, with certain i..odificc:.tions. For examole,
Article 5 (a) of the i:cGui:-c draft articles pro"'Jid~s th·..t overy scnt.:.ncc
of a n~val oourt-marti~l not extending to death, dismissal, or discharge
may ~ executed upon approval of the convening auth~rity, who shall
have pO':lt;r to r~mit or r.li.tigato, but not to connutc, such sontcncu.
The excepted cases reQuiro confirmation by the President or by the
Secret..:lry of the nwy.

"0. Sug'"'.::lstinns Regarding Prl,;s,Jllt S;rst.;n of Initial 1k:vi~w.

liFer reasons stilted :l.bovc, it is f..;lt th:1t the question 01' rcvievl
by the convening authority is a basic onc, ~nich ~~rr~t5 exhaustive
study by tho Advisory Cor.__.ittce, .4cspit..::: th..: failure of the ::cQlirc
Report and tho Ball'lntin...: Report discuss it. Ao.ong ethor probl.... r..s
involved arc:

11 (i) Tho function of the ,judSC. advoc~tc: Tho...:re .:l.p!X-'ars to blJ
a cort~in inconsist...:ncy in providing for n judge advocate, i cpcndcnt
of the conv.ning 'luthority, and representing only tho Judge Advocate
General, and then to h.:tvc the court's ~rocc::di.rlgs subject tN rcvi~VI

by the cenv(;ning p..uthority.

11 (ii) Sent..mcing lOW r of th....l court· Tho prooosal, CO:1CUIT.~d
in by the -:cGuirc .:too B,:l.ll<,ntinlJ R~ports, to give the court gruatcr
po\':...:r :.od responsibility in the inposition of tM 3untenc..:, ncc..;:ssn.rily
involv:s '1. corr,;;os:1onc.ing r·~duction in tho po·.l.... r :"l..'1d r0sponsihility
of the convc:1.ing authority l:lth respect to t ru s~:-:.'tcnc.::..

,,(;;;) S . 'S· U d t~~~ uspcns~on o~ cnvence: n cr ,r~s~n prncticc, conv~ning

~uthorities arc cnpo\~rcd, ~cept in th0se casvs requiring confinnntion
by higher ,:l.uthority, to rW11'Iit all or pnrt of £l. g..:::n..:.rnl c:;lu:"'t-Jl13.rti3.1
sentence '':)0 probc>..tion, ·"J1d this pow"r is fr.::qoontly cXi.:Tcis..:::d in
3.ppropriato cas.:s. Similar po...rcr is eXJ.:'Tciscd by Aroy !'Cvic'l'd.ng
''''-uth"'ritics. This po\'T...:r is si.r.J.l"'.r to th"'!.t of ~ civil jUdb... , t:ho
ooy imp'l5e s\":nt..:::nce .:l.nd "'.t th.::: s~..: t~ susp..:nd its opuro.ti0n for
n prob:'l.tioMry p.;riod: This power is v"ry i.1'1portfl!1t frXl :l discifllin.'l.ry
;md r.l';ralc st1-nd!J")int. The question whether th.::l COUl't sJl''lUld hwe
crc3.tcr control ovwr the scntenco, "J1d th\,l r;:ovi')\,'ing nuthority 1':::55,
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inevitably raises the question whether the porler or remission on
probation should be transferred from the reviewi.ng authority to
the court. 'I1J.e court, having heaIdall the evidence in the case
and having revieHed all the sentence factors, w.>uld seem to be
in the better position to decide t:hcther the accused deserves a
suspcndud s~ntoncc and vf.Lll be a good probation risk. On the other
hand, too convaning authority l':1ay well be in a b~ttcr position to
review the accused's record as a v'holo and evaluate it ag; :..nst
the records of other accused and in the light of disciplinary and
morale problems .)f the cCl:'.r:tan.d as a \/holc.

II (iv) Legal rcvi..£:!: The car03ful scrutin;i of th~ rucerd by
th.:: convening authority's legal officer is a valuable saf~gu!l.rd to
the rie:hts of the accused, and his advice to the conv;,;ning authority
on all aspects of too ca3C is perhaps the ":lost i..-.':>ortant single
step in the entire procecdil1[';s. It may be qucstior. ..:: whether the
placing of a skilled judge advocat.:: in the court, of and b:' itself,
would be an adequate substitute for the function pcrforr.10d bj' the
conv~nin authorit; r1 s legal officer, wer..: this to be elind.natcd.

11 (v) Conlrand control: Fundam.mtal to thu ~'.ho10 question of the
court-martial syskm is the probh:m of col':'lt-:wld. A court dlOSO
proceedings arc nugatory until approvwd by the officer ~ho appointed
it is not an independent tribunal in any tru-.= sonse. Conversely,
a court ",hose judgments arc self-ex.:::cutor;'i (subject only to higher
departm:.:ntal legal and ch:mency review) ,'.ould be difficult to fit
into tho organiz.ation and structure of the Navy, and Hould be at
variance v~th the basic concept of military co~mand, hierarc~~ and
discipline.

UThe vlholc problem is extraordinarily difficult and no pat
solution can be put forth. S~veral proposals, h:wc, hmJCv-.=r, from
time to tim:: been made, \"hich ",rill be briefly rcvicwed:

II (1) Retention of the present system in subztantially thD S3me
form. This is the !'lroposal of the Ballantine Comr,;ittce, arr.d of t~
UcChirc, Judge Advocate Gcn-:lral, and White draft ,-rticles.

11(2) SOl'JO modification of the prescnt syst~J such as l':l.oving
the process of review up to a hi'!h,)r co, :m.c>.nd th:l.'"t th:'l.t of the Con­
vening authority (folIo-. red to SO:iC extent in the British ArClY), or
depriving the convening authority of his power to conmcnt on findings
n.nd scntenc,;).s.

"(3) Abolition of the r(;Vic;l by the conv...ning :!.'.lthority and'
making the court's findings ~'ld sl..:ntencc fintll !l.nd self-executory,
subject ho\~vcr to hieher depart~nt~l review. This is subst~­

ti'l11y the French AnJ;f s~'Stcr:, D.n~ 1::as propos....:d .... y the Ch:).;:.bcrl.:lin
Bill in 1920 for the Unitod St"lt..-::s Arcry, but not "dapted.
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liThe recent Report of the House J:ilitary Affairs Comnitt..:c
S_CMS to ado?t some coribination of (2) and (3), but its rcco!!r.1enda­
tion in this respect (phich is not opposod by the Army) is not very
cloCU' •

lIflroposal (3) is far-reaching; and under it the court-mrtial
sj'stc.m, as it has existed fo!' c.::nturi s, ,',",:mld be radically altl..'rcd.
Ucverthel.::ss, it docs have certain nCvantagcs:

II (i) ThlJ anornc"'..1.y of havin the sane auth?rity p....ss u~en the
ch:lrg.... s before trial and th:=n review th::l case aft~r trial a)uld be
clioinc.t..:d.

"(ii) Responsibility for the findings '!.nd. s..::nt..:ncu will be
placod squ<).r,:!ly on too court.

II (iii) Control by the convening authority ov.:..:r the :>rocccdines
and '\ctions of too C?urt "ould be reduced to '1 mini.rr.ur.t, if not
climin...t.::d iltogethcr.

the
II (iv)

pres...:nt
The procedure 1 'Quld be si..rn.plor
r ....thcr cur.tbcrsomc systcF.l.

~d narc l;xpcc.itious than

11 (v) on- thl,,: other hand, serious objections cCt.n be m.-"\de to
this propJsal, ~~ong ~hich nrc th~ follo,dng:

II (i.) Eliminati0n of the rcvicu by the conv~ning authority, and
the cerI'lJ spending clir.ri.n:o.tion of his control ovor the s ent<,,;-nce, night
be d~3tructive of disciplinc; 3nd

II (ii)
inp3.ir the:

SliMin~tion of the r~vicw by tho
rights of the accuscd.

conv :ning nuthority Might

•

llThcse arc serious objections ~.nd should bo caNfully ','1....:i:rhed
by the Advisory Council. If true, they ~0uld constitute p~rsu~sive

r<,,;-asons why the present systeo: ShOIUd not bu disturhed. Th~ ext,mt
of their v31i1ity any, ho.~ver, be q~~stion~d.

nAs to (i), the eY~ct relationship and b,'ll"nc, b_t\l.;;~n 'discipline I

o.nll I justice I C,".n :,robnblv nuvor be dis covorcd. In .:Dst c,"'.$cs the:" '
~rc n 'rhaps p.:.'rf~ctly r~concil"'.ble. In .... f:i'l, p-..rh.....ps, U '",- ~rc nl')t.
In thu btter, c...:rt"inly n pod cO-se c"'.n bo·!:l.-...1.o ~or the .lI'op::lsitiCln
th~t once a C'1.S0 h~ been ref~rred to tri'1.1, it c~~s~s to be '1 nero
4isciplinn.ry ('\''!.ttcr, :md th"!.t from th...:n -In, thu ",rocesses of 1:1.'."
sh':lult! bll !,J"lr:u::ount, me' conr.~C: cor.tr >1 should CO"'.s.... This is well
0xprcsscd in th... rl,,:c,')!1O...nrl~.tior.s f th.J ni.n 1rity rl\:.w..:rs ')f thiJ
B:'!.ll "'.1ltinc: Conmittco:
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llThcrc h~vc been v:l.rious st::tencnts nnd cor.'J1(:nts,
NG.J.rd.1.ng Itcn?cring justice lath discipline I nnd
ldiscipline being ~ intc~r~l function of CJDOnnd.'

We dis.3.grcc with the first as there can be no degrees
of justice. I'lo :lgrcc Y'ith tho second quote but point
out tt1'lt th.::. function of cor.n.nd c.::.n.scs W" th the dctcr­
ninetien that e trial is nwccss,r~; thcr~aftcr the
problcr.!. is leg'll. II 313

•
i

IP:or..::ovcr, 3S a ?Nctical ret ..cr, it n:l;r be sl,,;riously qucsti")ncd
Hhcthcr, under prescnt Uavy policL:;s, the c~mv.:::ning tl.uthDrity, in
reviewing a general c~urt-narti31 cas~, actually docs P)SS_SS the
co~nd C0ntrol origL'1ally comtcnplCltud in too basic theory of
nilitnry I1rg:mization. On legal I:\.;"'.ttcrs ho is b,)ul'l.d to follow the
UlH. If he M.'l.kcs 11 r'ista..'<o, ho "till prcsu,-:l.-"l.bly be ovcrrnlcd by the
s.::crct,'lry, upon t~ advice of The Judge Adv')cate G:m~ral, (unless
indeed he errs in favor )f"the :.ccuscd, in ".:hich case it 1::"ly be too
lat,.) to c?rrcct the error). He- rofI.not incrcaso:.: tho sentence, uithout
getting the Sccrutnry1s pcrnission to send thJ case bac!{ to the
coart for reconsidcration, nnel. this is r3.r~ly gr~tcd. H... r.'!.'ly Nduce
it, but in d,>ing s') he is b')und by Dcpartl':\..:ntal pnlicy, ,·tlich pres­
cribes ~9Propri3.tc scnt~nccs for ~~arly ~ll offenses. Tile same
letter \Thich is referred' t·") nbove in Section V, in crmnccti· ,n \/ith
ref0rring cases to trial, 3.150 prescribes ~ppr~pri1t~ s0n~nccs for
desertion ~nd absence offenses, ~nd ~irccts conv~ning ~uth0riti~s to
r.rl.tigate sentences imposed by c')urts accl'Jrdingly. These sentences
ar~ prescribcd dovm to the last detail, ~d the policies ~n0unccd

have resulted in such sentonces cs 3 Y03.rs, 1 month, and 77 days,
(Rcvim1 Board No. 97) or 3 years, 10 n~nths, nnd 295 days (Reviffi1
Bo~rd No. 134). If the convening authority d"cs not tn~c such
<lction, it \"Till be t1.ken b:t the Sccret'1.ry, uP"'" the rccof'lr.1Cnctation
.,f the Bur~au of i!lvnl Personn~l. It is true that the convening
~uth;rity is nuth~rizcd to rcnit Pl!t or nIl of a s~ntoncc on ~ro­

bntion 1n \~rthy cascs, but in tho s,~e parngr~ph of the ~bQve­

r:J.cntioncd L~ttcr it is st:~ted th.'lt the Ipr"'.cticc of c')nvcning
=tuth'-,ritie::; of directing r~st·Tation to rtuty on prob".tion rm C·")M­
plvtion1f n part of the sentence is ~ duplic1ti~n ~f th~ cff~rts

of the C100cncy Bo~rd ~nd it is not loox~d up')n tdth f1vor. FL~llly,

the p~l~r tQ order executed a cishQn0r"'.blo disch1.rge or ~ b~d

CQnc!uct disch".rge h'lS, by Dcpnrtn>.:nb.l P~llicy, becn t~kcn away fT'JO
cf)Ovl:.:ning nuthirities nnd v..:lstcd in the n:l.V~· Dcp'1.rtr.ont or the
C')f.I.":nn-'<l..'1t :f the l:arine C')l"Ps.

11 It is evident th:l.t in procticc t~ c nVlJning nuth rity cJWrciscs
little if my Idisciplin".ry' c"'ntrol oVl.!r court-n..1rti1.l s-.:ntcnccs
in the 0nc type 'if C1.se \:hcrc nilit1.!'y 111"': disciplin:lry c')nsir!cr~tions

w,uld ap~nr to be pnrnn')unt, n~~ly, d~s~rti0n ~d unauthorized
absence.
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liThe other objection, that to eliminate the reviett b~t" the
ccnvenL'1g authority would ir.:rpair the rights of the accused, is
also a serious one. S~ply because a protective device has
faults is a-poor reason' for abolishing it. However, the follol':ing
suggestions, if adopted, would tend to coopensate for any L~ir­

rrcnt of the accused I s rights:

1tCorrection of Le,ga.l Errors:

II (i) A judge advocate \vould be on the court, a feature which
should reduce grcatlJ~ the number of legal errors;

II (ii) An improved system of departmental review is contemplated.

lIClel"'lOncy:

tI (1) Resp0'1sibility for an ap}ropriato sentence \':auld be
placed squarely on the court;

II (ii) The power to order executed a scnt~ncc of death, disnissal,
or discharge \'.ould be reserved to the President or the SecretarYj

II (iii) There would be no impairment of the pros.)nt clemency
po\'lCrs of the Secrotary.

"RECO!20mATIONS:

liThe Board is convinced that the two most serious difficulities
\'Iith the court martial system art} the method of review and the control
by comr.anding officers ov~r court proceedings, and it is right here,
at the stage of initial review by the conv~ning authority that
these tyro difficulties corne most sharply into focus. The Board
bcliovcs that no amount of minor reforms of the Articles for the
Govorl'U'OOnt of the Navy vlill solve this f1robl~m, and makes the following
suggestions:

II (i) Control of too convening authority of a case should cease
upon reference of the charges to trial. It is felt that up to this
~oint the command responsibility of the conv~ning authority is para­
mount, and his decision as to disposition of the charges; whether
by sum,"1ary punishment or by trial, is a cor.unand decision, \?hich
should properly b~ made by hi...rn, subject to the advice of his legal
offict.;r.

II (ii) Once the case has been referred to trial tho proceedings,
from the arraigrrl....nt to th..: sentenc"" soo~d be th.:! vntire responsi­
bility of the Cf)urt and the judge advocate. 'n1c d-.:tails of this pro­
cedun; aI'\.: discussed above in Section VI.
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II (iii) Every sentence imposed by a general court-martial should
be self-executory, subject, in the event of conviction, to review
in the Navy Department by a Board of Legal Review and a Board of
Sentence Review.

II (iv) Every sentence imposed by inferior court-martial should
be subject to autaoatic review by the officer exercising general
court-nartial jurisdiction over the cornnand, unless he was also the
conv.ming authority, in which case the revie'l should be by the next
high03r authority.

n(v) The exec·..:,tion of such portion of any s.:ntence as extends
to death, dismissal of an officer, or discharge of an enlisted man,
should require the action of the PresidentJ or of the S~crctary or
Under-Secretary of the I~avy, or other officer designated ~ . them. rr

Vandorbilt ReTJort:

n6. The need to preserve the disciplinary authorit:,' of the
command and at the same time to protect the independence of the
court can be met in the following manner. The authority of the
division or ?ost conmander to re fer a charge for proE:tpt trial to
a court appointed bya judge advocate should be absolute. The
comr.tander shouldJ of cours..J J be furnished rlith a judgo advocate to
advise him \'Tith reforence to tho disposition of'the charge. The
right of the colt'.mand' to control the ~rosecution, and' to name tho
trial judge advocate J who should be a trained la~~~r, should be
retained. The Judge Advocate GeneralIs Dcpartm~ntJ ho~~ver, should
bccome the appointing and reviewing authority indopendent of the
command. For this purpose the present organization of thu Judge
Advocate General I s Department may be sufficient and tho pow,,"l' to
select and l'Cview its judgment should normally rest with the Staff
Judge Advocate at Army level, so that tho p',cMb<Jrs of the court may
be se1ect~d from a wider area and the ~rennial probleM of disparity
of sent~nces in similar cases may be at least partially solv~d. It
may be bust in certain instances to place tr.o nuthQrity on a higher
level, or in case of war or L'1 case of units established at a dis­
t1l11CC from the commandJ to delegate the authority to a division or
smaller unit. .~ b~lieve that the flexibility of such a syst~m will
aid in tt:c solving of m~y problcns and 'Iill porrdt thl.: establishr.':::nt
of p..:nnan...:nt courts or travc:ling c.)urts if too,}' be fO'.l1ld jcsirablc.
Articl~ of '~r 8 should be an0rj~d to accor.~lish this ~ur,ose.

11',10 realize that the officers of a di':ision or CO~..~ r.a.y h'!.vc
a sp,Jch1.1 understnnding of 10c-_1 cO:1.ditions -:l.'1d be best G'..;,.~ificd to
try local off,Jnd~rs and ~1so that officers must not be appointed to
courts---r.t.-"'rtial duties if, ir. th;,; opinion of t~ cO::ll!Ulnd.:::r, they nrc
unaV'lilablc. These rcquircn.::nts nay be. n::t b:" the cstablishrne:nt of
a p1l11cl of .:lv3iL....ble officers by tl~ cor.r:<'lI:dcrJ subject t- chal".gc
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from tir.c to tine; fran which ttl.:.: selection of IX!nbers of the
court roy b.nnade. 'Ihc"det-.:rJUn.J.tion of th..: corrronder ns to Ilvail­
~bility nust, of coursc, be final. It is not meant th~t th. sel~c­

tion of the ;!X:lrrbers of tm courts-Martial shcl.l be confined to
the division or corl:Und in ;Jhich the off,msc occurs.

11",10 have no foar that this ilrrangctcnt will imp..'1ir tho proper
authority or influence of the conn..1.ndor. The absoluto right to
refor th.,:: chc..... ngc for spo..3dy trial and to control the prosocution
~~ll satisfy the dUrk~ds of discipline.. Further than that the
corno~nd should not go. The prcs~nt Articles of ,~r do not contcm­
pl~te th....t the corr~~ndcr shall control the action of the courts.
Tho m-::nbers of the court take an OAth under Article of '.Iar 19 to
w..::ll :lOd truly try and dcterr.'.in...:, according to th;;; (,:vidnc..;:, the
~ttcrs submitt~d to thc~ ,vithout p.J.rti.J.lity, favor, or ~ffoction,

3ccording to tho rules and ~rticles for the goverru:JCr.t of the arnics
of the United St ....tcs. TIL right to fix the p::nalty in caso of con­
viction is sp:::cifiC:lllJr lodged in th..: court Ilnd the surrender of
this power to the cor.n;.nd_.r is 0."1 "lct which the c...urt has no l ....g3.1
right to ,arforn, and the co,-u:endcr no 1-..gal justific'1tion to require.

11Th..! nJ....d for the prompt appointn;nt of a co:>urt ·'md ... specdy
tri<:.l 'L1l::.n th.:: conr.and r.;;fcrs 1. ch'\rgc for trial must be rocoenized ..
;·or.... over, the dlJt..::rrcnt effcct of punishr..cnt QUst not be ovcrlook-::d
l.nd too n.Jed for s,,;v;;:re s~ntonccs under conditions prcv ....iling in
an ~rr.y in a st~t~ of ~mr cannot be denied.. But th~rc is no reason
to think that the ncMbors of the Judgo Advocate G(:n~r..~lls Dop~.rtn:::nt

will not be keenly alivo to all these ncc0ssities. Thoy lull be
~rli,Y r.lcn solcctud nnd trained by <!.XT.1Y ncn. In time of war they
vull be in the fiold in closo o.ssocintion ''lith tho cor.n....nd nnd
c'lgnizant of .1.11 tho c-::nsidor.:ltions of safct~r and success ",hich
inf1u~ncc the cOf':ll"iCnd itself.. Thl.l ti.r.le is p<1st when n court-mrtial
.right be doomed r:1.croly as an l,dvisor:.r council to th! comr.nndcr. The
c')urt-n",rtii'll, as conccive:d by tho Articles of °Jnr, is M independent
tribun~l; and if tho oonn-mder controls the prosecution, the appnint­
ront 1.nd functioning of the court r.Ay ')0 s1.fel~r Lft to the :!c gal
d..:::p....rto:mt of the Ar:.lY ..

"7.. The special undcrst:>nding that officers of 1. division or
com,.....1.nd h~vc nf 1'"10,'1 conditions lo"'d us :lIsa to rccornend trot the
gcncr'"'.1 or other officer who rcf,,;rr,,-"d th"-" c:).se f·')r trill should h"lvc
the pnw~r to nitig...to, suspend, or set aside the sentence.. In order
to effcctu~tc this r~co~ndntio:>n the record should be first sent
by the court to tho ?fficer "he roforr...:d too case for trial so th ...t
h~ nay h::l.Ve 1ltl opportunity to .:lct up")n the sent;;;nce and it sl,ould be
his duty to act !'t'nmptly and f'JI"\·,....rd tho rocord to tho revi...-:;·fing
auth0rity for fin31 "'.ction. Tho ''J\''Cr of the connand in this respect
sh")uld be limitvd to tho qu~stion of clcncncy. . .
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"10. Spccin.l c.?urts-mnrtio.l should be governcd ,1.5 f,~r ~s

pr'1ctic:lblc by the S:"..":lC rcquir...:n.nts -'\$ g...ncr:J.l courts-~"..rtiJ.l."

Haus... Report 2722, 79th Cangrt:.:ss, 2D S",ssion (Cor:v:rl.ttce 'In
;·Uihry Aff{irs):

" ..........
"Th~t, <liter .J. special or gcncr"\l. c:>u1't h....s bc ..:n h-.:ld, the

findin s :md sentences sh;1l fXl.SS dir..:ctly to the Judg(J Adv?c.."\tc
Goner:u.'s Dcp:J.1'trent f)1' :1.11 furth~r ,...ctions of revi,;;;·....., ~r .:ulga­
tion, and confiro~tion, except for such fin:1.1 appellate rcviclT ~s

my be n ...dc by tlle Judge Adv'Jc3.u; General of the JJT.y in ncc_Jrd:nce
l1.th 1'cco!"lr:J:!n:b.tion 2 below md such fin:"'.1. cOI"'..fimn.ti 1n ::J.S r:;:,.y
l.;:g""Uy requiro nction on th.:l rnrt 1)[ the Prc.:sidont; ••.••...... n

FEr. - 1 and. 2
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Uni 2E Code of Uilitary Justice

.3'1;,ject: Confirmation, .":i. 48-49.

I. ~ Provisions

1. ~rticles of ~Br.

(a) Under h. ", 48 confirmation by the President is required
in addition to approval by the convening authority, in the following
cases:

(i) Any sentence respecting a general officer;

(ii) A.J sentence extending to dismissal of an officer
in peacetime;

(iii) Any se~ter.ce extending to suspension or dismissal
of a cadet;

(iv) Any s~ntence of death in p~aceti~e;

(v) Any sentence of death in 'Hartiee (except for murder,
rape, I:u'tiny, desertion, or sp:ring).

(b) Confirmation is also required in the follo~in cases, but
may be made by the Cocmanding General of the ~rny in the field,
or by the Conmanding General of the territorial dcpartm~nt or
dl vision:

(1) In time of war, a se~tbnce extending to dismissal
of an offic~r below the grade of brigadiLr general;

(ii) In time of war, any sontane!,; of death for murder,
rape, mutiny, desertion, or spying.

(c) Under L. ". 49 thw pOVltr to confirm includes thG powLr to
confirm or disup~rov~ a finding, to c~nfirm a finding of Q less6r
included offens~, to confirm or disapprove the whale or any part
of ~ s~ntLnc~, and to re~nd the CUSd for rehearing.

(d) Und6r _1.. 1,',. 50, the Comme,ndin,' G.;r.eral of the r.rr:r.y in the
field, 0" the Corr~~~aing General of th~ t~r~itoriul d~part~~nt or
di vision, when ..lp0'ilEred by the Prt,sident so to do, r:l9.y approve
or confirm and co~~ute (but Day not ap9rov~ or confi~ without
coc.·:mting). mi tigatf.. , or n:ni t and then ordl;;r l:,xecuted uS cOIlir.luted,
citigntec., or remi tte:d any scntt,r.cl: which undc.:r the articles requires
the confirmation of the PrGsident beforu tht suce may be ~xLcuted.

2, Uanuul for Courts Martial.

<a)
in time­
Il0f th(;

Par. 88: The power of confirmation of Curtain sentences
of WIlr, confe.rred by A. ri. 48 upen tht,1 Conu,lD.nding General
territorial dt.:partmcnt or division, II cam_ot bl,. exercised
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by tht,. Corr':".tl.nding General of a corps arefl or .~nny area.

It has ~lsa been h~ld th~t such pow~r may not be ~x~rcised by
the Commanding Gen~ral of a foreign expeditionary farc~ consisting
of 010 r~giments of infantry and some special units (Dig. ~.G, 1919,
page 46; UC~, 1928, ~~pp. I, pagE; 213).

(b) Pflr. 88: Th~ confirming Guthority will be guided by the
princi?l~s ~nd provisions of ~CM, p~r. 87, (r~lating to the reviewing
&uthority), ns fnr ~s upplicabl~.

3. ~ecutiv~ Order 9556, d~ted 29 ~cy 1945.

This ~ecutivu Order, issu~d under the r.uthority of Title I of
the First -'-<..r PO>1brS ••ct, del£.go.ted to the Secretary cnd the Under
Secrt.;t.... ry of 'Isr the confirnu,tion powt:rs vestt;;d in tht:: President
undEr .•rticle of :.J.r 48, together with the powe:r of cornr.Jutntion
nnd tho otht.r powers vested in the President by .•rticles of flar 49
and 50, in all cuses of sentences except thOSL extending to death.
This Ordt.r rro..... ins in effect until tt.e b.rminntion of Title I of
the First -':..r PO~IHS .\ct (Le., six months uft... r end of present
w:..r).

4. Public Lnw 759--80th Congress, ChaptLr 625--20 Session.

(a) UndLr n. ~. 48 confirmation is r~quir£.d as follows:

(i) By the President with respect to any s6ntence:

(1) of death, or

(2) involving a general officer.

(ii) By the Judicial Council. with tho concurrence
of tho Judge J.dvoc~tf: Genertll. with resp€ct to
any sl"ntcncc:

(1) when the confirming flction of thu Judicial
Council is not unanimous, or

(2) ,:/h£n by direction of the. Judge ••dvocate
General his p~rticipution in the confirming
~ction is rcquir~d, or

(3) involving irnpri sonon ~nt for life. or

(4) involvinb the dismissal of an offic£r oth,;:r
th;ill .,) gener!!. officer, or

(5 ) involving the dismiss:ll or suspension of (i

cadet.
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(iii) By the Judici~l Council with
in a case tr~nsmitted to the
the provisions of ~. ~. 50.
follows:

respect to any ssntence
Judicial Council under
These cas~s ure ns

(1) Any case in which the Board of R6vie~ has held
the record l~gally suffici~nt, but codification
of thL r:ndings of guilty or of the svnt~ncc is
dc.omed ncccSS'try to tho (;nds of justic(. by the
Jadgr,; _~dvoc~tc Gcnerul or by tht: BO:lrd of Revie,':.

(2) .n.ny case in 'which the Bo .. rd "f Revie': holds the
record of tri~l legally insufficient. in whole
or in part, ~nd the Judbe ~dvocut~ Gener~l dOGS
not concur.

(b) ••rticlt; 49 hus bt;:o;.n t>.mt,;ndsd to re:ld as follows:

".oRT. 49. PO:.-t.RS DlCID..;,.,.:T TO PU,:::.ii TO cm:rIRl1.-- The
poWer to con1'~rm tht.. s""ntunce of :l court-n:l.rti ... l shu-II be held
to include-

"a • The pOWE:..r to approv(;, confirm, or disa?prove tl

finding of guilty, ~nd to ap?rove or confirm so much only of a
finding of guilty of a purticul:lr offtnsb us involv~s a finding
Qt guilty uf ~ losser included offense I

"b. Tte power to confirm, disapprovo, vacutc, commute,
or raduce to leglll limits th~ whole or any part of the sentence;

"c • The pO\~er to restore all rights. privilegos,
and property uffect~d by any finding or sentence disnpproyed
or vacated;

lid. Th(: power to order tho scntt,;nc(; to be carried
into eXtlcution;

" ..L Tht; pow(:r to r(:ma.nd the case for a rehearing
undl;;r tho provisions of I1rticle 52. II

(c) ...-.RT. 510.. l'lUTIGJ1oTION, zm.fISSIOl;. .:.lID SUSPENSION OF S£::ITf.UC:&S. __
..~T T~ TItlE O}{l)ERED EXECUTED. -- The power of the President, the
Secretary of the Department of 'the ....rny, and Clny reviewing authority
to order the execution of 0. sentence of a court-martial shall include
the pow~r to mitigate, remit, or suspend the whole or o.ny part
th~ceof, QXcept that a death sent6nce mny not be suspended •....•••.•
The authority "~'lich suspends the execution of 0. sontence r:1~y restore
the pbrson under sentence to duty during such suspension; ~d the
d6o.th or honorable discharge of u person under suspend~d sentence
shall oper~te as a complete recission of ~ny unexecuted or unrer:1itt~d
purt of such sentence. • ..••...••,
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II. Navy Provisions

1. . .rticl.!l fvT tile Govt'rnr::ent of the Navy.

(~) Article 53:

IItio scntenc6 of II court m.rtial, ext~ndinb to the loss
of life, OT to the disniss~l of ~ co~ission~d or w~rr~nt

officer. sh~11 b~ c~rried into execution ~~til confirocd
by the Prbsid~nt. ~ll oth~r se~t&nc~s of ~ g~ner~l court
rn~rti~l ~~y be carried into ~xecution on conrirm~tion of
the cOr.:-......ndC;T of' the fleet or officer ord(.ring tho c,)urt. II

(b) Article 54(b),

UThl;;. SecTl:lbry of the Navy ncy set aside the preceding
or rEmit or ~tigcte. in uh~le or in p~rt. the s~nt(.nce

ir.:?osed by a.ny I::;:.v~,l court :nr.rtio..l conv":r.",,d by his order
or th·t of any officer .)f thll :l. vy or t~· rint; Corps. II

2. N~vnl Courts .nd Bo~rds.

(f:1.) Page 245. Sec. 475: "In c::.ses \/h0TC thd prr)ccl.dings must
be o.pprovt.:d bot/. by the convEning lluthority and highor rcvit:wing
uuthority b~fore tht: sent~ncE becamtis ~ffective, ~nd ,vhero the
conv(;ning ~.uthority has mi tigo.tcd thCl sl:ntcncc impOfll!d by th",
court, the /lction of the highor authority is limited to the sE-ntence
us mitigated. Such higher authority cannot disupprov6 the
mitigation of the convE;ninf; authority and thus restore the original
sentencc,. II

In Cl~O 1-1944, page 63, however, it was held thut in a
cQnfirn~..tion CaSt; the convening 'luthority' s powc,r to romi t or
mitignt~ is limit~d to such portion of thl svntLnc~ as docs nu~
r~l te to de~th or dismiss~l. In other words, if the sentence
invulved confinenent and dismissul, the convening uuthority
could remit or rnitig~to the confinement but not the dismissal.
The convening authority's pOHl;:r ~ver ~ scnttlnce of deuth or
dismissul is li~itcd to Qpprov~l or dis~pprovul.

(b) P~ge 247, S~c. 481: Stutes th~t tho p~wer of mitig~tion
confor~ed upon ~h~ S6cret~ry by ~GN 54(b) includes the pow~r to
COl':lr.:utu !l de ...th sf;ntence to life impriS':lnment, 'lnd a sentence of
disciss~l to loss of numbers or suspension from duty vn one-h~lf
pt.y.

3. Ex~cutiv~ Order 9556, d~tcd 26 ~y 1945.

This Exccutiv. Order J issued under Title I vf the First T7:lr
Po,,:c.rs I.ct, dclc.g:J.tE;s to the Secret~ry .nd Under Secntary of
tho N'tvy all c~nfirI::l!l.tion p.lwers vested in the Pr€sidcnt under

.....Gli in "11 cn.scs of sEnt~nces except th;)se extending to the
loss of life. ThL ~rder renwins in effect until the termin'ltion
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:.' Title. I i)f ..... First ",/9.r Po....ers J.ct of 1941 (i.e., six months
.;t~r _nd ~f pr~scnt war).

4. Proposed lo:.lv:)" Bill.

SEC. 39:

"Article. 53 is r.:.nur::bt.ond as A.rticle 39 !lnd ;,.;n:ended to
r~~d ~s follmvs:

' •.RT. 39. (:..) Ev.. ry punish:r:cnt cxc€.pt death, disnissd.
discharg~ or r~ducti~n in rank or rating ii-posed by the sentence
of n g..nc.r:l court M~rti~l sh311 b~ (;xccu~d upon ~nnounccrnent

of the st;.ntL;nct,; by the court: ... * •• Provide' further, That
II disch:lrgc.. shr'll b..:; e:XE.cuted only aft~r ro nfirnutio,m by the
Secretary of t~ ~~vy or of other vuthvrity duly appointed by
him; tffit !l disciss:ll ShOlL. be executec. 0111y :lftl..r confirr.:.ation
by the. Presidcr.t or, when e~powE.rcd by th& Pr~sidE.nt, by the
Secrf<tory of the ::'.VYj :l:ld th~t .... punishr.lE:nt of d(;CJ.th shr.a be
~xecuted only ~ft~r oonfirrnn~ion by thu Pr~sident.

'(b) The cunv~ning ~uthoTity of Gny court martial sh~ll
hnve thv pOHl.l" to nmit or nitig;...tc, but r.ot to cox.ute,~ tilt;
punishm~nt imposed by the svntence of ~r.y court m~rti~l conven~d

by him.

,(c) Ev..,ry punishment imposed by tilt;, sbnt..,nC(; of a sUl'!'In9.ry
court martinI, ~xcept dischurge or reduction in rank or rating
or of a deck court narti~l, except reduction in rank or rating,
shall b0 exccut~d upon announcement of th~ sentence by the court:
Provided, Thut a discharge sh~ll be executed only uft~r con­
firm:.l.tion by the Secnt.try of thl;. Nuvy or of othur authority
duly uppointed by him: ~ ~ * * * *

'(f) The s(..nt~nce of every g~nl.r~l cvurt mnrtial ::lnd
of such othur courts m~rti~l ns mey be design;...ted by th~

Sccr~tary of th~ No.~J, sh~ll, undt;,r such Tl.gulations ~s the
Sc;cretJ,ry of "the N;".vy m~y prescribe, bE; revie'.'Ibd by a Cl(;lfiency
bo'~rd ll.ppointcd by the Secr",t... ry of the .·Lvy: Provided, Tho.t
such clemency boo rds sh~ll hav(.. the power to r&mit, mitig~t~

or CO~utE the s~~t~nce, in nhole or in pert;, im?oscd by ~ny

nt.Vetl court m~rtLl except ::l court m:lrti:ll convt;ned by the
S~crut.ry of th~ N~VJ' or by the Pr~sid~nt, in which CQse like
power sh~ll repose in the conv..,ning ~ut;hority.

I(h) The SE;cret~ry of the N~V)· sh~ll h'v~ the power to
set ~side the ?roceedings, findings, nnd s~nt€nc~, or to remit,
or reitig. t€, or co~~ut~ the se~tetce, in wh~l~ or in pert,
iMP05Ld by ~ny n~v~l court ~rti,l except a court ~rtiel

conv~~od ~y th~ rresident, in which case like po~cr sh~ll

repast.: in thE; Prtlsidc.nt: * '" '" •. III
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III. Differences

1. Cuses in which confirmation is necessury:

(u) The ~no agree in requiring confir~ation by the Proside~t
in respect of the de~th sentence.

(b) Under the t: ..~" bill, a sEntEnce 0:' d':'sI:".iss~l may be con­
firt:'lcd by the Pr""s':'d~r_t or, whEn (;mpo-.';t:rt.:d by the Presid(.nt, by
the Secrc;tary V~ the r;!l.vy. Undt;r the nCrt Arr..y luw, a sentence
of di8miss~1 of a zcner~l offic~r must be confir~ed by th~

President; a sent~nce of dismissal of ~n officer other thAll 0.

g~nero.l officer, end a s~ntenc~ of dis~ssal of e c~d(.t, may be
confirmed by the Judicial Council ~ith thE concurr~ncu of the
Judge Advoc3t~ General.

(c) Under thE; N -Y)" bill, ~ sentenc~ of di8ch~rgc must be
confirmed by the Secret..:.ry or othEr r.uthori ty ci uly uppointed by
him. There is no provisio~ in ~h~ new Arr.~ law which eX3ctly
corr~sponds to this.

~

~

(d) The new I\rmy Ie-\'\' requires confiro:ltion by the Judicial
Council of a sentence involving imprisoIl."llcnt for lifl:>. There
is no corresponding provision in the Nnvy bill.

(e) Under tho new ~rmy law there are certain oth~r cases in
\/hieh confi~m~tion by the Judicial Council is roquired. The
Navy bill h~s no provisions exuctly comp'rnble to these.

The proposud N~vy bill (Sec. 39, ~rt. 39(f) ), provides for
n cl~moncy bourd which would p~rform som~ of the functions
c.ssign... d to tho Judicial Council under tht: ntow Jlrmy le.\'o'.
Consequently, whut might bt. trellted as a lI confirm..tion ll enSEl
under the luttur, might b... hl...ndled t.s u mutter of clemency
revi<;w undf'.r the formt;or. It follows that the :.l.bov"" sto.tt.ment
of diff~r~nces m~y ba somewhat misleading, unl~ss ref~rence

is hud to C.S., A.'7. 50.

2. Powers incident to pm/or to confirm:.
Tho amended Articl~s of ~~r set forth in d~t~il the powers

incident to 'thE powt>r to confim; 'llhil£ the proposed navy bill
doos not st3tC what the prnvers of the confir~~ng authority ~8

such ar.;!.

Querie; r.nethe.r the powers of the S,-cNav as confirming
o.uthority would be gre'.ltbr th",n his rest:rvt: powers?

IV. Reco~~nd~tions

1. L;cGuire Report, 21 nov. 1945:

(a) Under article 5(c)(l) of the propos~d YcGuird nrticles,
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nJ sLnt~nce extending to death 5h~11 be executed until .onfirmed
b~ th~ .ffirmative action of the Presid~nt.

(b) Und~r article 5(c)(2), no sEntenc~ extending to dismissal
or '. comnissioned or w~rrant officc.r sh!ill bt executed until
cor.J:irned by the Pr~sident. In tirn~ of war, however, the President
~y d61egate this power of confircation to the Secret~ry of the
Navy.

(c) Under article 5(b)(2), no s~ntcncc extending to disoh~rge
of ~n ~nlist€d pcrs~n sh~ll be executed until c~nfirrned by the
Svcrct~rJ of the :~vy Qr his desibn~ted rcpresEnt~tiv~, ~nd such
discharg~ s~ll not be executed in ~ foreign country.

2. Comnodorc iohitels Studies (1946):

Identicc.l (cxceot for nl.1I!l::)l;:ring of sections) with proposed
McGuire Articl~s.

3. Koeffe Rvport:

(~) ~ftLr r~vid~ by the Sonrd of Lcg~l R~vi&w Rnd the Bo~rd
of Sent~nc~ R~vic~. sent£Dces ~xtending to death. dismissal, or
disch:lrgl.. should b6 h....ndled as follows:

(i) Cases involving the dea.th s~ntt;.nc(; should be
forwarded to the Sccr~tJ.ry. who would hav£)
power of commutation. If he did not commute.
he would fon1ard case to the President for
finnl action.

(ii) Cases extending to dismiss~l of :l commission~d
or warrant officer should bo hundled in the
sarno W'..Y. bXC<:pt that the S~crt;tJ.ry Vlould have
the p~\"I~r to susp6r.d ~~ ~ell as comnute. If
the S~cr€tn.ry did not cOlnmut& or suspend. he
would fonvurd the record to the Pr~sidcnt for
finul ~ction. In tim~ of war, the Prosident
~~uld be authorizbd to dQlogat~ this confirming
power to the Socr€t~ry.

(iii) Sentcn~es extending to ditch~rg of an enlisted
I!".an sh_uld bb referred to the Secretary or to
his duly del€g~ted r~pr~s€nt~tivc for final
nction before Execution of the disch'\rge.

(b) Eliffiin~tG t~e prcs£nt requirem~nt for ~ co~pl~tc revi~w
de n,;,v) ~l thl President or S6cr~tnry of confi~~tion cases.
~c~pt i~ cxtr:lordin~ry c~ses where such a r~vil.w see~s dEsirable.
In other ceses rely on cor.preh€nsiv~ review ~lrdady accomplished
by the Bo~rd of Lcg_l ~evie~ und the Bovrd of SentEnce Review.
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J r. ""vy'• oJ ......

Substnnti~lly follows recomnen~tions of llcGuire R6port, Commod~re

:ihitto's Studies. and of Keeffe RtZport.
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UnifoTn Code of i:ilitary Just1.Cl:::

Sub ;ect: ?owers Inciden't to Power to Confirm.

See C.S., A. To. 49 •

ASi. 49 .
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Uni!'o:-t! C,..,cle .:?! nilitary Justice

Subject: Departr.:etltal Review - A. .l. 50.

1. ~ Provisions

1. Articles of lar

ART. 50!:
('l) Soares of Revie·"

Provides for establishr.~nt, L~ the Or;106 of-the Judge
Advocate Gener<ll, of one or nore bonr0s of review, ee ch 000- /'

sisting of not less than three officers of ~he J.A.G.D. Alsol
a\lthodzes the Pre3i~e!1t to direct the J .. "". to :stal:llish a
branch office, under a.'1 .i.ssis7..3.nt .1 •.•. G., in c:.n:' dist;>.nt
cO.1M<:!..'1d, and to establish i:1 such office one or .10re boards of
review.

(b) Presi(l~m.ial CorC'irna:.ion Cases

In a.'1~' case involving a sentence \"hi.ch reo uircs confiroation
by the Presic"mt under A: . 40, 48, or 51, too r~cord shall first
be exarined hy the boarrl of review. The board shall, exc'Jpt
as notp.d b:!lov:, subr.tit its opinion to the J •. l.G. The J .. r#.
sh:lll trans,1it too record, too board's ophlion, and his orm
recommencation directly to the Secretary of ~r for the action
of the Presic!ent. (Hote: In ar'dition to the Pr~sirl.ential

confirmation C<l.ses discussed in C.S., A •. I. 48-49, theso cases
include:

(1) Cases in \nich the President is th~ convcn~ng authority,
ann therefore both revieui.'1.g and confirning authority.
(A:'. 1,6);

(ii) Cas2s in ,'hlch some authority other than the President
is authorized to act as confirmin,:: authority, and the
latter has susP.8nded execution of tre sentence until
the pleasure of the President be !moYin. (A.'I. 51).

•

(e) Other Case~ Involving Sentence of Death, or of Dismissal
o..!:.J'isc.ha-'Be ::ot Suspended.. "o~r-,-p"c"n,,,'';' ~'1!-iary,-,C"o"m=<,",in=e"n",c'"n"t

(i)· In arr.I otoor C~-i case; in ''hich tho sentence extends
to death, c.iSr.tissal not sus,cnded J dishonorable discha"'ec not
susrc~cdJ or con!ine~~nt in a rxnitcntiarYJ th sentence shall
not be ordered c~cuted u.'1.bss the board of review, l'rith the
approval of the J.A.G., has held the r~cord legally sufficLmt.
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(ii) Sxccption: A S 'nt;;nca involving dishon')t'abl.:: discharge
or penitentiary confincmnt nay be ordered cJrocut.:::d, ~'i.thout

r~vi~w by board of rcvieTI, if based soluly on a pl~a of guilty.

(iii) Proccduro:

(A) If tho board of review, '''ith the approval of
the J. ~.~., holds th~ r~cord legally sufrici~nt, the J.A.G.
notifies th..: rcviclIing or confir'Jittg autho::-ity, "'no r..ay th_re­
u~on order thJ scnt.:::nce cxzcu~cd.

(B) If the boarc. of revi,:w, t'ith thJ cO:J.curr.mcc of
the J.A.G., ~olds the record l~J;".lly in:Jufficicnt, or finds
substanti~l error, the findir.gs and s~nt~ncc ,h~ll be vacated
in ":hole or in ,art in- accord' ith such holding and the J .A. '";. 's
NC0rncndation th:.orcon, and th,~ r#cord shJl.l b..::l transl:itt~d

to too Nvir;l'"i.ng aut:lority for a r.h aring or other appropriate:
action.

(c) If the J.A.G. docs not concur in the holding of
th.J board of rcvieH, he shall. for\fard the case, i.nclu~ing the
board's opinio:1, and his m'rn diss,:nt, directly to th~. Secretary
of 'ar for thiJ action of th~ President, "no r.l8;)r confirm the
action of tho revic;:ing or confirr.tinc authority b"lo,'r, in 'hole
or in part, v'ith or "i.thout rertission, mitigation, or commuta­
tion, or may disapprove, in \'hole or in ~rt, any finding of
guilty, ~d may cisapprov~ or vacate the sentence, in \~ole

or in part. Th ,$) functions of the Pr""sidont may be po.:lrfornlJd
by the S..:cr tary or Acting SocrctsY'y of 'Iar. ~n,,,,ru a branch
office of the J.It.G. has beon ostablished "lith a distant
cOJ':U1and, Hith a board of r..:view, such functions ~,1AY b-.l pcr­
form::d by tJ1,.; Cor'llili'.I1:iing g..mo.:ll"al of such dist1nt cor:.nand,
flTOVide:d' he is not tho revicuing or confir.ling authority in
the casa, and Jrovided t.h.:'l sent.::nc<.: do~s not rcnuiN <?''1provaJ.
or confimation by the Pr...:sid0nt.

(d) Other CC:' Q.~:

All othor GC:" records shall bo ~xaminJd in tm J.:~.G.

Offic.....

?::-occdurc:
.'!uthority i:o: so
({.jote.:: This is

(i) If- fou.'1d lC:f~ally StU'ficicnt, th.; r;,;viel'-ing
notified, and no further action n~cd be tak0n .
not CxpNSSly stat""d in A•• sot).

(ii) If found l~gally insufficient, the rc-cord shall be
e.xar.rl.ncd by th0 board of rcvi0w. If tho latter also finds the
r_cor~ legally insufrici~ntJ it submits its writt~n opinion to
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the J. ',.G., who tra.:1s;d.ts the record, the board's o~lnl.on, and
his o"rn recorn"':1Emctation to the Secretary of ~/ar for the action
of th'3 PresiL.cnt, l;ho r".ay take the 93.t'e action he could tC!J<.e
under (c) (iii) (C) above, 6nd, in addition, rn37 restore the
accused to all ri:-hts affected by the findings and sentence,
or ~1.rt thereof, held L"Ivalid. T!"lese functions of the President
nay be p~rformcd by the Secretary or Actir.g Secretary of rar
or b' the cOr.llil&1dinF" seneral of a distant cor.t::LB.nd, under the
same conditions as are set forth under (c) (iii) (C) above.

(iii) A. '. 50; is silent on the situation r-here the J ..LG.
Office has found the record legally insufficient, and the Board
of Review has found it leGally sufficient. Presw.abl:', the
latt_r lould be thE" final action on the case.

2. l·:l.nua1 for Courts-l:artial, App. 1, :'IT). 216-7

(a) If the revie'~ing authority has reduced the sentence
beforo forwarding the record for revieyr under A.'.!. 50~, and the
Board 'f Review and J .A.G. has f01.Uld the record leg"l.lly suffi­
cient, only the sentence as reduced can be ordered executed;
the original sentence cannot be reinstated. (Dit;. J :..rr, 1922,
p. 71).

(b) If the Beare of Review and the J.A.G. have held a
record legally insufficient, the findine or sentence is v.:lcated
and ca~"Iot be reconsidered for the purpose of reconsidering
such ho1rling. (Dig. JAG, 1923, p. 52).

(c) Except Tih~re the Pr~sidont is the revic,ang or con­
firr.dng :luthority, it is not the fu.'1ction of the Board of Review
or the J .A.G., in· considering log,,"l sufficiency unrl.er A. ;1. 50},
to \leigh evidenco, judge the credibility of .. :itncsscs, or deter­
mine controversio.l questions of fact. (C.l;. 152797).

(d) In a Presidential confir~tion cas~, if the Board·of
Rovie" and J ... r... have h"!ld the record laeally insufficient, it
should not be forwarded to the Secretary ('If lar for action of
the Pr~sioont, but should b~ returned to the rcviot'ting authority
for Nooaring Or other appropriate action (Op. JAG, 29 Doc. 1922,
Cli 154185).

(0) ~cn the J\G advisus too rcvio,,'ing or confi:-ming
authority of the haloing of the Board of Rnvicw and his concurrence
therein, he ra.ay 3:1 separate cOI:ll:lunication advise such authority
that :1C deems the sontL:ncc unncc~ss2.Pily severo, or that in
his opinion one or more of tho findinGS of ;uilt:r should be
disapproved.
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J. Executive Oroer 9556, 26 !~y 1945.

Issued under Title I of First'.ar PO'dors Act and effective
until six. J:lonths after end of ,resent "/O-r. Delegates to the
Secretary and Under Secrctar.lT of oar the po\'.'C:r of conmutation
and all functio:1s, daties, and J)O\~rs v~sted in tro President
under A. II. 50, in all cases of scntcnc~s except those extending
to d\1ath.

4. Public Law 759--BOth Congress, Ch~ptcr 625--20 Session

Rescinds A.-T. 502 and at!!cnds .\. '. 50 >0 :Jrovidc for too
follo\:i!1g:

(a) Board of Review and Judicial Council

The J.A.G. s:la11 constit te, in his office, one Qr more
Boa.:-ds of Rovio?" each com:x>scd of ",at loss t:.han three officers
of th~ J.A.G.D., and one or more Judicial Councils, each 000­
posod of throe Gcn...lral officers of too J.A.G.D., ~)l"ovidcd that
under exigent circunstancC8 tho J.A.G. may detail to the Judicial
Council officers of too J.A.G.D. belo~·l tho rank of o::neral for
periods up to sixty days.

(b, c) Branch Offices

\!hen the President deems necessary, ho roy direct thlJ
J.A.G. te establish ..lith any distant command a branch offico,
under an Assistant J~G, 1mo shall be a general officer of the
J.A.G.D., and to establish in such offico an,~ or more Boards
of Revi.:.:,·· and Judicial Councils. Such Assistant J.A.G., Bo.::>.rd
of Ibvicw, and Jadicial Council, shall be cm?or," )red to perform
for that co~nd, und~r the g~ncral supervision of tho J.A.G,
tho duties of tho latt..:r, and af the Board of Rcvic'" and th:!
Judicial Council in his office in all casas not rcqui.ring approval.
or confirnation by the Prcsid~nt, Provicbd, That the power of
mitigation and r~.~ssion shall not be ~x~rcis~d by such Assistant
J.A.G. or ag~ncics in his offico, but any case in v~ich such action
is deemed dJsirable shall b~ fon;ar~ed to the J .A.G.

(d) Pr~sidontial Approval or Confir~~tion Cases anD othor
COi1fir~J-l.tion Ca ses.

(1) In any caso rcquirir.r, :.lctian b~' too PNsid..'nt, the
Board of Review shall subcit a r:ritt"n opinion, throu,:h the
Judici.::J. Council l/hich shall also submit a irritten 0:>i'110I1, to
the J.k.G. The J.~.G. shall tran~lit the record, \-ith th~sc

opi:lions and his mm rcconr;.~ndations, dirJctly to tb.": Secretary
of the Aroy far th~ action of t he PrcsicL::lt, unless th.:l case
con.: s undcr (3) b...::lo'ot.
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(2} In any case requiring confirning action bZ' the Judicial
Council, 'hen the Board of Review is of opinion that the record
is Ie a 1.1y sufficient, it shall 5"clbrit its written opinion to
the Judici~ Cou.'1cil for appropriate -<'cUon.

(3) In any case requiring confirnation b~· the President
or too J1lriicial Council, in '::hich the Bonr~ of Hevie\,' holds the
record of trial le;ally insufficient to'sup~ort the findings
of :;uilty and sentence, or th<; sentence, or th::l.t errors of
la'-' havu been cOi~.r:.-ittcd injuri oUSly aff'ccting the substantial
ri.:.hts of the 3CCUSDd, it shall sutrnit its holding to the
Judge Advocate General, am

(1) if the Ju~e Advocate General concur~ therein,
such findings <md s~ntence shall thcrcb:: be vacated in
accord ,'ith such holdin~ and the r.~cord shall be trans­
nittfd to the ?,propriate co:":vcniru.; aut:Jority for a re­
hC1ring or such othc~ action as ~ay be proper.

(ii) if the Judge Advocate (.o~s not concur in the
holding of too Board of Review, the holding and r~cord

of trial sh~ll be tral"lsrr'ittod to the Judicial Conncil
for co!".fil~mi.ng action or for other apf'l'oprie.te action
in a case in \'Ihich confirmation of tho sent.mcc b'~ ttc
President is required.

(0) Action by Board of P.cvicw in Cases Involving Dishonor~ble

or Bad-conduct Discharges or ConfinelOOnt in l'cnit.:::ntiar...l'

tlo authority shall order the execution of any s.:Jntcnce in­
volving dishonorable discharee not suspended, bad-conduct dis­
charge not susrmdcd, or confinerncnt in a EXlnit~ntiary unless
and until the appellate review required by this article shall
hav0 bCun c~plcted and unless and until any confirming action
ro~uired s!::\-,l have b<..'Cn compL..ted.

'~very record of trial by court-rlo'lrtial involving a sentence
to dish'morablc or bad-conduct dischargo, ·'·h...:trcr suspended or
not, or confincn:;nt 1n <" ~nitentiary, ottJ:>r than thosc falling
undor (d) of this article, shC'.11 b< uY..nnin~d by the Board of
Rc:Vi<J\'1 "hich 5h-11 ta!-ec action as follows:

(1) (SO ... ) II (1) In ao..v case in \/hich th,:; Bonrd of Review
holds the r~cord of trial legally sufficient to support the
findings of guilty and 5,,;nt~ncc, and confinning action is not
by th..: JudBC Advocat~ Gt.:neral or the Board of Review d.... .:lr.lCd
n...ccssary, tho JudS~ Advocat~ G:.:n.:.ral sh<!.ll transmit th(: holding
to the convening authority J Rnd such holding shall b.:J dc(;~d

final and conclusiv~.
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(2) (5C c) 11 (2) In a'1Y case in \tlich tho Boa:-d Qf Rcvictl
holds the record of :'rial lceally sufficient to support thJ
findings of guilty and scnt~r.cc, bu~ ~odification of th~ findings
o~ guilty or th.... scntc:lc..! is by the Judr;c Arl'iocate Gcn.~ral or
t ~~ Board. of ~\'i.::"! doo:::.~d ncc:"5sar~; to the ;:;nds of justic.:, the
holding ant:. t.;,. I'C:cord of t.riaJ. sh~ll bo tr1llls..:1i.tt~d to too
Judicial Council for cor~irnir~ action.

(3) (50 c) II (J) In =ny cas..: in \:hich th.J Board of ~vicl'i holds
th .... record of t:-:"-1.1 l,..g:D-ly insui ficicnt t~ 5u,pnrt th findings
0: puilt] a:1d s~nt.:mc"" in ·~ol.:l or in part, and the J;,J,de;0 Ad'locate
~n .....r"l concurs in S'.lch hol-din , tho fi~di.:_:s and sunt..mc..! shall
th:orcb~' be vac<'.t.1d in .4101e or in ?p'rt in 'lccord 'ith such holding,
nd .th.:: !" co:-d sn..".!l '"-..! tl'':1..'1S:--.i tt,..d by th;,; Judt:,.... ldvocat..: Q:n~:"al

to th,.. COfl'l:...nir.g autho::-ity for r+h~arir:[ or "ch 0 ..... r action .,s
r;: ,~.- b,.. approIJri3:t.c.

(4) (50 0) II (4) In 3.'1Y case in "'hich thJ Board of &:vi...::w
holds the r,..corrl. of trial lcea·U.~· L"lsuffici-.Jnt to 5up:",ort tho
fin"lir.gs of ,C:l.:.ilty and s-.:nt..Jncc, in \,'holo or in part, aIlc3 the
Judge Advoce."W Qm...::ral sh",ll not concur in th,.. holdi:lg of the
Board. of R.,ViJ1:1, tho holding and th..: Ncord of trial sh:..ll be
tr;:>nsmitt ~d to the Judicial Council for confirning action. II

(f) ApJXlll?t, .\ction in Othor GJllcraLCourt-lL-:!'tialS.~.

(SO f) n:'v:':ry rocord of trial by g..::ncral coo.rt-martial the
appollatc raviaw of Y,hich is not othu)"I"isa proviclod for by this
article shall be cy~mincd in the Offico of tho Judeo Alvocatc
Gcnor.:ll a.nl~ if found h:gally insufficient to 5U?;'lOrt tho findings
of Guilty ancl s ..mt~nc"" L'1 ,·hol.., or in part, ~hall be transr.tittl;d
to til:.: Board of l1cvL:m for appropriate action in acoord "..'ith para­
graph 0 of this article. II

I!o~: In any caso not Nf!UJ.rJ.Og approval or confirnation
by the President, th..: JAG Ir.?Y dir-.:ct that his concurrcnC:J in con­
;ir-"ation is roquir~d. This ffi.Jans that in cases \,!1;;)re th..r~ is
:'lu provision for a confir.-ung authority or l'h..:lrC th>J confin:ri.ng
authorit:l !>1'ovidcd is the Judicial CO'Ulcil, t~ conC'JrNI1CC of
both too ..T.G <~nd tho Judici:Q Council in th... confiI'f'lation is
n.... c... ss·. ry. If too J!\G and Judicial Council do I)ot concur, the
SccrotarJ of thoJ o.::partn::nt o~ the Arruy b::lcoo-:s th cor.firrnirg
euthority.

(50 g) ""lEIGHI!1G E\TID=~CE.-In tho appellate r·.vh:- of
NCOrdS of trials b:r courts-martial as provided in these articles
ttK. Jude-:- Acvocate Gcn~ral and all a~r»llatc ag~nci(,,;s in his
offic", shO\ll hav..; authority to \ oit:':h ...:vidcnc ... , judg... th~ crcc'i­
bility of \ itn~sS0S, and dct~mbc controv. rt-:d questions of
fact .11
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(50 h) llFlliALITY 0F C'1l.!I:T-) :U?rlf.L JU!XJ!ENTS. -'l'hc a!J?.:"llat~

:' vit;H of ..~cords of trial ~;'Qviricd by thi.s artlcle, the con­
fir:-ing .::.-: ..ion ta~~cn oorsU2.~: to articl..:s 48 or 49, th.: pro­
c<Jec!iq~s, findings, 1..'1d sCoot, nc",s of courts ;-tial as hu:rcto­
fore or hcr-:.:.J.ftcr ap;>rovcd, rcVi0·.:,:G, or confirmed as rCl1uiNd
by t hoJ Articbs of ar "-od ,\::"1 dismissals 2nd Gischarg0s hCNto­
for"" or hereafter carri.::c irl.l:.o .:lX:::lcution p'U'su<::.:l.t to sC'nt~cC's

by courts-~l'tial fdiloV"i_116 <!.!l'roval, l"\.:vh:vr, or confi::-m3.tion
as r..;oui~cl. by too Articles of ':1.J.r, sh".ll b:l final '~nrt cor.slusivc,
md ardors ~ublishing thC! ;Jrocccdings of courts-:IlJrti::l1 :tnd all
action ta\{cn P1lI'SU~_'1t to such ?roc(:....,dings shcl.l ';)0 bindL'1g upon
all d..:p~rt:'i::m.t3, courts, .3.Gencies, ~.nd ofi'icJrs of the Unit.::d
St~tcs, sub~_ct only to ection uryon ~pplic:tion for a neu trial
as ":Tovidcd in articlo 53. II

II. i1~'r- P:!"ovisions

1. Articles for too Govcrruihm"t of the ravy

lIAP-T. 54(b) Po....:r of S..)cr~ta.ry cof Navy ov..:-r !,roceedings and
sentences of courts martial.-

llThe Secr;.Jt~y of the IJavy may soot aside tho 'lTOcJcdings
or r.mit or rIitigo.to, in "~olc: or in part, th.. sentence i.r:pos ...d
by My na.v':l court martial convened by his ordor'or by thilt of­
:.......y officor of tho navy or liarinc Corps (F...b. 16, 1909, c. 131,
SJC. 9, 35 St.1.t. 621)."

2. Other

It shlll be the duty to thJ JAG to rccciv.,), revis;;,;, ~.nd

l' ?ort u~on tho lcgal f~2tures of ~d have r~cordcd tho rro­
cC0dir~s of courts~nnrtial. 5 U.S.C. 428; Articl.,) 469 of N~vy

Rogulc.tions.

The records of ~ll gcn~ral courts-rJ:l.rtial il'wolving personnel
of the U:wy ~hl.ll before finll action b ~ l'-:fcrred to the Buroau
of P~rsonncl for corn~nt and I"i_COfr.tCnd'ltion 1.S to tlisciplim·.l""J
fe turcs. :.rt. 413, Nav~r R.:.:gu2.ations.

3. ., V1.1 Courts :1n(' Bo~rds

Do.... s not co T.'Pnt on departt.\..·nt-1.1 revic\!.
4. other

n.Uter th _:':.itial r_vico! by tho convening ;;.ut:l0ritYJ there
is ~r... s_ntlj- 91'ovidcd a d~:nrtn.:nt:',l S}"Stof"l of r'vh,,,,, of al~

court uarti'll ca.s,,:s. E--Icry r ... cord of tr:i.~l y g~ner&l court r.ar­
ti... l is revio 'Cd as to lc;g.... lity in ~h(.; Offic .... of the Judge A.·:+v?c:·te
G.:n\..!'cU. If th,·r..... has bc~n 't COIl\" iction, and a senten OJ LY"" s...:d,
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the case is then revie-.:ed as to cli~ciplinary features in the
Burpau of ~aval Perso~,el (or the Discipline Br~nch of the ::~rine

Corps). In a certain number of cases, further action is ~:cn

in the Office of the Sec!"et.:l.r:.- of the :J"_v;', and, in cases 'I-here
accused '\re s rvin:; :Jrison ter-ms, a further }eriodical clemency
revierl "!as ror.:i~rlv provicl.ed b~- the Clef.leney an~ P:dson Ins~ct­

i":ln &'>ard.

liThe lebal revie"' lrovided in the Office of the Judee
:.dvocatc Gener:!.l consists of Po revie:l of the e:1tire record in
Section A, j :"lit3.r:,' La:.- Divisior., by one ore m~r!' .. fficers acting
under the 5upt'rivison of the Chief of the S"ction. Difficult
cases, i.'1 "mer. the rcvie'ir>.g of.:'icer :-1:\.$ doubts 5 to legality,
and c -tses involving c')~trovcrsi2.1·issues of la...: ~r f:let are,
after initial review in Section A, and after ~vi~" by the Chief
of the ~'iliU! ;; La17 Division <L'1d by the i\ssistQJ.t ,!udt-e Advocate
General, referred to a Bard of r~vic", . hich ha.i.o; be":1 ,stablished
,i.thin the Office of the Judr:e Advocate ~n~ra1. This board revie,ls
t~ case .-:.uch as a civilian court of "P9Ca1 llo\lld do and submits
its conclnsions and recor.wlendations tothe J~dh~ Advocate General.
The Boar.', hm,,':,ver, is not created by st3tute, an,: it.s r~co:nenda­

tions arc not binding u:'!on the Judge Advocate Cbnoral. The final
rcs~onsibilitJ for advice to the Secretary ari to the l ..:lgal suffi­
ciency of every case rests upon the Judge Advocate General ti!.~clf.

It All general court ...artial cases, after review by the JUdge
~dvocatc General, if found legally sufficient, and if thore has
been a conviction 3nd sentenco, arc r~fcrred to tho Chief of
Haval Personnel or to the Cornmandh11t of the Earinc Corps for
COMn~~t as to the disciplinary aspects of thQ sentence. The
latter CX&~C the s~ntences from the standpoint of conforrr~ty

'i.th d,:opartment polic and of uniforr.ti.ty i th other sentences in
like cases, and also consict.'r any mitlg<1.ting or e;:tenuatL'1g cir­
cumstances ,~ich May be ~ru~t.'nt. If tho sentence is ~pprovcd,

the case is rdurned to the Office of the Ju~e Ad"ocate Cbneral
and is filud th ro,

"In the cv",nt thlt the Juq;c Advocate Gcn)r."l.l qUQstions the
1 g,.l ::lufficicncy of a case, or thu C:lief of 'laval P,~rsonn01 (or
Conm~ndant 0: th~ -arine Corps) r0cOrl~~d$ reduction or othor
action on tho s~nt~nc~, the case is tr~n~nitt~d to the Office of
the Secretary of the U-v~·. Altholleh tl.c rcci';':V}.::n-:lations of the
JU~"ibC :\ jvocatc Gen""ral anc. of the Chiuf of lIaval Por onnoJ1 (or
COi'"'_"l::ndant of the l::.rinc O::>rps) ar~ ?urclyaavlsor:', thuyarc
nor"1a1.ly foll ... d b;y too SccrC'tary.
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"'fh:J S.Jcrctaryls pow:::=r to act on court r..artial s",ntcnc..:s
duriv...;s [roo Article 54(b) of t.~c prcs ...nt Articles, \Ihich £iv_s
him the authority to s..;t aside the :-,rocc~dincs or to remit or
r:dtigatc, in ...>hole or in part, the s.::nt.::ncc imposod b'~ any
naval court nertial. conv0:'1cd b:' his ordur or by that of any
officer t)f too rJa\'y or the 1:~rinc Corps. 'rnis section giv~s

tl."l: Secretary J.lr.lOSt cO:'1;')lcttJ reserve ~o· r ov~r the s.ntcnccs
of all naval courts nartial, cxcopt thoSJ n.p,ointcd b,r too
PJ"'C;sid...:nt.

1I1n arlditi':m, certain oth::lr cases, in "rhich t~ s 'nt:.:nce
extends to duath, or dismissal of a corr~is~ir)n.::d or warr3nt
officer, rcquir;,; co~firl.ation b:r the Pr<Jsid mt beror... :-:...::cution.
During too par, tm ?O·'...,r of confir:"latio:l ill dismisS3.1 cases
\,Ias delegated to tl:::: Secretary anc the Undcr-Socrotar or • The con­
firning auth'Jr-ity has all the review po·7.;;:rs of the conw.ning
;.uthority, nlus the: ;x>-.·cr of cOl!l!l.ut2.tion.

"The last phase of the dcpartm .ntal l"Cvim"1 forncrly consisted
of tho ~..arolo function of th\.) Uaval Clemency and Prison Ins~etion

Board. Tho pur,os~ of this Nviovr W1S to N-oppr3.isc tho records
of accused \:hn w~re confined in naval penal L'1stit.Qtions. This
Board, in addition to studyine the r ...cord of trial, stUdied the
r~com~ondations of thJ locel prison officials and ey~incd the
behavior and psychiatric reports of the ~ccuscd. If the Board
felt that further clcm~ncy should be extended, it so recommended
to the S.;;:crctary of the Navy. Again, although its rJcomnonda­
tions ·"or.;; l?lJ.rvly advisory, the~,- y,'ere u~ually followod. n....
33 Cornoll La" quarterly 223-225.

50 Proposed Navy Bill

"ART. 39 (,)

UThe procccdi:lgs, findi.'1gs, and s.:nt...:nc.... of overy g,."nural
court rrartial shall, and of any other court. :.artial my, be
r 'vic\l...:d as to legc:.lity in th;:: Office of the J'lc'eC Advocate
r...::n..:ral of too Navy: Provided, That the Judc;c Advocate G.::ncral
of th..:: Nav', S'1all hav..; th..:: oo~·!Or to s.:.t aside tho..! f)roc.::"dings,
findines, ~nd s.:ntence of any court nartial: Provide.:! furth(;r,
That the !X".cr to s .... t aside shall include the I')ow..:r to a~provc

only so much of a finding of guilt:r of :l !larticular off .nsc as
involves a finding of guilty of an off...nso of . ·'lich the accusC"d
night hc:v... bewn convictod under article 28 (a) (2). 11

11 (f) Th.; s(,.nt...:ncc of ~v... ry general court ~rtial and of
such oth~r c;>urts i"lartial as nay b... d"si/7lat..:-d b;r t~ Secretary
of the Navl", shall, under such regulations as tho &:crotary of
the l:avjr nay ?r.;scribc, 00 rcvic';cd by a cl:::n~cy boaI"1:1 a:Jpoint...d
b" tho S.;crctary of too Uavy: Provi~~d, That such cler.K..ncy boards
shall hav;:. th..: poHcr to r..nit, r.ri.tigat0, or coo::J,:..lte th.:: s,,;ntenc.... , in
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whol,:; or in part, inpos~d by p.ny naval court lilartial cxcupt
" court r:\3rtial convcn~d by the Sccrctar.iT of the Uavy, or by
the Pr...:sidcnt, ir. ",'hich casi:,J 1i':::o pow~r shc::ll rcpos ... in the
ccnv-=,ning authority. II

"(h) TI1\.; Sccrct.::.ry 0: the l;avy shall ha'/':; th ~)I)\'r to
s,~t aside: the ':'occcding~, fir.dinp;, and s, nt !l.c<.:, or to r ....!!'it,
or nitig""t , or comr::.utc ~h:. s_nt.... :1c..;J i." 'holl.! or in part, b­
I>Os.:.d by a.n~· r. .val ("ourt .u:-tial ~xc~pt a C0urt 4r~i<l1 Conv...ncd
b:.r the President, i...,71ich C<).5 .... lil~o po"er sh.il r_posc: in the
PNsid...nt: ProvidoJd, ?hat Q"Xln the NOU..st nro'Jidcd for in
sccti"'ln (d of this article, in'cases ~onv n~c!. by th.:l SOcr....>tar~r
of th~ liavy or by the ?r.:.:sid...:nt, tLc cony ~ning ... uthority shall
h-lv: tho ;:>ow,r to :i;'.;lvo::c 1:is former 3oc ...··oo .:1n,' to tal:;) any
action ',hich he coold have taken at, the tine th.:: C:\Su \Tas first
ur""s ntcd for confin.,1.tion: ?rovi:icd furth.::r, That tho effcct
of the r.,;mi.ssion of a dis!:liss':,l shall hav; the same effuct as
provided in thC! last ")To;riso of ooction CJ of this article. II

Last nro\'iso of section (g): "Provided further, That any
officer disrussod shill, u,on the settine ~side or remission of
the C:isnissal on such subsequent rcViCH, biJ ....e3::.orcd, 't'ri,thout
further a~point:rcnt or confirI!\3.tion anel ~'ithou:' rcg::.rd to too
n1..1r.1l""'r of offic.:lrs nuthoriz0d or approprirlt ... d for, to th... rnnl~

'In.ct :)r.:;c·~d.;:;ncc to "-"hich he . 'ould be entitled if he had not been
disr:dss Jei; but no ray or allowances sh...'\ll be held to hav..: accrued
£ror.1 th;~ date of his dismissal to the date of his restoration. II

III. Diffur~nccs

1. Dop~rtmcnt~l Roviuw in G0n~~al

n. Dct<:>.ils of Rcvicn.

The Amended Articles of Jar fully detnils the rc:viow of 0Vc.ry
case C\nel. th:! procedure and agencies to r':!viO'.',', \,hilo :'he proposed
tf V" bill sk-.:tches an outline to be follo';'Od, :tUm,d.n'" d..:.partmcnt<l1
1r:l.,lvmo.:lntntion.

b. Clcl':lcnc~~ 'nd I ec'.lit,y.

The.: d..part:J::..ntCll revie~" uocer the ~";le~dcd Articles ,,;f \'l<lT •
nll)':'3 each rcvic.;'ing 1-goney to !'I. vi"" : both llS to 111\1 md facts,
\,hil under th:: )rl)l)()s.::d Nw:" bill, th"" n:vi-.:w is s~p."ra.tcd into
rcvic"" ns to 10.',1 '"!.nd rcviCl: as to clemency.
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c. Review in the JAG Office.

The first stCf) of d~p<!rtl':'_)nt:.l r..;vic': in both services
i~ in too Offie.:: of too Judge Artv.:;>c-:.te wncr:l1. HOHOV,,"r', the
function of t~ agencies in til::: ihvy JAG offico ..auld ~ to
a c1 vis.£ the JAG, :'\5 th~::.r "r~ non-statutory -,nd x..vc no indc!l..::n­
ct.ot p":~r5.

On thJ oth..::r hen'l, th", Arnndccl hrticlcs of iar clos~l~'

define the r>0\:..;rs 2tl( cOr!.IX>sition of the rcVl...:1".'i.ng ".gcncics
in the JAG office - the: Board of Pcvicw "rod the J;,;.dici:U Council.
Howcvc.:r, ncitt¥..r of ...h..::sc tHO ~gc.:nci..::s c ...." t:'\.~~ ....ny l".ci..ion
\'rith')t;,t tho: CO.lc~·r~!1c"" or .2t least th~ c:cquiusc. ne" of the
Judge Advocate G0:lcr.:ll, for in order to return" c"'.S .... for l".ck
of lcg~l suffici.;mcy or subst~nti."!.l :Jrror, th... P..o"".!'d ?f R...::vLm
must havl,; the conCUM" r,cc of t.'c J ."}. Sir...il~rl~·, tt:.c Judiei-::.1
Council C3Il11ot "'c:turn ,-. c.".se ',"ith:'lut the concw·r..nc~ of the
JAG cxcupt •-h 'r..: it is the c"Jnfiru:ing 'luthor it~r, but in such a
case the JAG O<.1.y du-cct that his conc·.1rr.:ncc i,; n"ccss;-.r.,r.

c. Review of by The Socr..:t<.1.:'y of the iJavj-· (Ar.ny).

The ~)ri:n,.tr:r rcvie··riP~ function of tht Sucr t:.l'y of tr.c A:..-rjr
i5 to settle dis?utcs b~t'~cn the Judici~ Cou~cil ~n~ t~~ J~G,

vr..,-n thu~r do not Ca:1Cu!'. The SccNtnry of the ~~ITtl~· ~lso h s th,;,::
flU1ction of controlling th~ nitig:l.tion, r~mssion, -md susi>.::nsion
pC)1~rs of the JAG in cases r0~uiring :>.!"'p,-llntc revi·,::" urrl~r

A.l. 50 - th'lt is, in :J.11 general eourt-n.<lrthl c:lscs except those
involving scnt8nccs of death or of :> g~n~ral offic~r, ~d in
~pccinl court~~rtinl c~s~s :l.cjudging a bad-conduct discharg~.

Thl:.: Sucrot<"!.r~r of the Uavy, on thJ other h:l.nc!, has full po\!Qrs
as to both the clemency -md log<'.1 '\spccts of em" court-n\"l.rtial
C'\$C except thos~ convoncd by the President.

In .'l.ddition, the proposed N;wy bill provid0s for ,~ clcfllJncy
bO:J.d, in the Office of too S,,1crct;>..ry of the Nn.vy. This clemoncy
Nvic\'! !1;=!plic:rto :!ll COQrts-m..':rti~l c~s.::s. Such board he.s
powor to r..t"it, -ti.tig1.tc, or C:'lltll!.utc :'he: 0 .'ntcncc, except in
cns~ of courLs-~~rtial conv~,~d b~ the Pr~~idcnt or ~cr~t~~! of
th.:l :;...v~rJ in rhich cases th~ lr~tt,Jr h"'.vc such ,ewt:r.

As !"ointcd out ahov..:, tho l~g"'.l ""J1·1 cL:1"n1c:- r, vi....·;s :lr... not
5W? r"l,t ...d undl,.;r ttl.:: An..:nckd ;.rticLs of hr.

Till.: propos.:ld U~vy bill do..s not sp,,:cify th, co;:t')osition of
too cl...~ncy t.,o~.·d.
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c. Rovicw of Spcci:>.l (lbvy su."'T.Ur~') and Sur.~""..r·T (Ilnv:, deck)
Courts-_'a.'\I'tial.

The ,'JJ0ndcd Articlos of ":ar do not provide for either
10g".1 or clcl"lCncy rcViC17 of sp...:ci·....l or su..r-:n-:.ry courts-
n...rti'\.l, except ,n;:lr..: ~ bad-conduct discharg" is .1.djuCg-..:d.
TI1C ?ropos,~d I!;}.v.:t bill, on th.... cthur hand, provides th:'l.t
surnr.ur;r and d~ck OOl.u:ts records ffi".y be rcvio\>'C-i ",S to
lcg'l1it~" in too Office of the JAIT 'Knd th'\.t such deck <'.00
SUL.Of'...,,;r;" court l"Lcords "':.5 ~r.; 1csign1.tcd by too ~cr6tr!.ry

of tho;} ~i ....v~', li.ll be Nvi~':;;:;d 1:::: th.:: clcmenc)' boord.
Howovcr, :"'.0 .1. sur..r'l.:n:: court-::t:trtic:.l s ...nt.,lncc of disch.:::.rge
must be confi~d by too Socrct~r~r of th... IJ;lVY, it pr,,-,sun­
...hI:, will be NvL"\'«:ld us to 1~g1.1itj" b,r tho JAG <md as to
clcr.lcnc:t by too clo~nc:r bo:u-d.

f. Fin....1ity

Th.,l hln-..:ndod Articles of i."lr' .:>rovido· that ~hc jurlgo:.:nts
of courts~tic:.l ~ft:r ~pprov"l, rovi0w, o~ confirmation
sh l~ b~ finn.1 ~nd binding on ~ll , ~nci~s, d~p~rtMCnts,

courts, ~nd of~ic.;rs of the United States, subject only to
'1 petition for.:'. nC':1 tri.::!.!. PNSUf.1..".b1y this wo:.lid not
to.ko jurisdiction from fcder:.11 courts to issu.:: :lrits of
h'lbc<'.s cor~us, nor r"ould this pr:::v",nt th... nitig:~tion,

romission, or susp~nsion of ~ s~ntcnco und~~ A•. 5lb.
'Tu0ry, wh.::tl1.:l!' this would pr0c1udo tho Nop.:ming of il

C'l,.30 on the ncrits if Th.;1>f .:lvidencc is discovor.Jd? As
notud in C.S., .i.. r. 51, once the SccNt~r:>-' of tho Nnvy
bD.s confir~d ..... c ..so, ho c".Mot. 1.1.t~r t:lli:.:: diff JNnt t.etion
on the s"r.c cD.se, unl-.ls3 11m: ~vidonc.) is discov..;r..:::d.

g. UevLm of Suspondeu S...:nLncc

The ".rn...ndcd Articl.:s of'..... r state thnt s ..mtunccs to
bnd-conduct or dishonor~ble disch~rg.J ,'ill bo...: rcvi..,l"-cd,
\lh~thcr suspendcd or not, D.nd th~t '\. dc~~h ~ntoncc ~~y not
b. suspended. It is not madw elc>~ ,h~ther 5~ndcd

scnt-.Jnc",s of C:isniss:1.1 or life ir;prison'YL:nt or involving
b~n...r~l offic~rs nust bc confirrcd if susp~ndcd by an
".uthority inferior'to the confir!l'ing '\.uthority. Under the
proposud thv:r bill, th.:: S:"',JCC sitlj....tion oJxists "is "U scn­
t-,"nccs roquirL"lg co:lfirm':!.tion.

The . 'v'I bill ?ro'lid.::s (..rt. 39(:,.) trot ... disch-"lrgc
shrl.ll b,,) CXGcut.::d only -::ft ...r confirrntion by the $ccNtary
of the Ibvy or other 3.ut!1.,rit~· ·:lppointcd b" hL" :nd that
:l ciisrdss".l sh-Ql be Cy..c..cutcd only ",fter confirx.tion by th.:=

•



P. 13

President or, ',"flen e.t1fJo"ered by the President, by the Sec!'ctarJ
of the ilavy.

It is not clear und3r eithzT bill vrhat ha~ncns when a
suspension previousl:: nade is vacated.

2. De:>art-~,Jntal Revi:!\! as to Certain Sentences.

a. Death

AKY

(1) Board of Rcvic~ - renders O?~10n a~

to legality - may return to convenL~g

authority for legal L'1sufficiency or
substantial error, if J. ('- concurs.
Rcco::r.:cndation of nodification of
findings or sentence.

(2) Judicitll Council - 3&I:'C as Board of
Reviow.

(4) President - Army confirming ponors.

b. Scnt~nces involving general offic0rs.

Ar~~ - sarno as death sentence.
llavy - no provision.

c. Dis·rJ.ssal of Officer or Life Imprisonu:mt.

(App1i~s to diSF:'s~al and suspension of
cadets. Query, t·hothor "l.pplics to
reduction to ranks of officers in lieu
disl':".issal?)

(1) B01rd of Ruvicw - sarno as in a a~ov .

(2) Judicial Council - co:l.fir:.dng pOf~rs.

:IAVY

(1) Jud""c Advocate Cl:ncral ­
rcvic~ as to legality­
n:o<" s.-,t aside.

(2) Chr- 'nc~r Boad - r~vicHs

as to clemtJncy - rn.'ly T::lmit,
mitieate, or commute.

(3) S~cUavy - nay'rmit, miti­
gate, con~ut~, or s~t aside.

(4) Prosident - Navy confirming
pOi/lCrs.

(A?olil.:s to cadets a'1d .larrant
o's. I:,. ::I;1.'::r ?rovision as to
li':c i.n;Jrisoru~nt.

(1) J:G sa.-.c as in ~ ave.

(2) C1e'"rJuc·· board - as hi. a
a,ov....
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JAG n.'l~r clir..::ct that his concurr~ncc

nc:c~ssary ;;:,nct if docs not concur in
action of Judi cial Co' 'neil, Scc.~.my

bcc(){;l.CS confir;:ri.ng authoritj~.

JAG also has po....er u."dor direction
of S..::chray to l:uti:;atc, recit, or
s!lsp.:.:J.d.

d. Dischargo

() ) Scc~!avy - as in a a::'ovc.

Pr_sidcnt - as in a above or
can delegat.:: to SccI1avy.

AmY
(Anplics to :arr1.n.t 0 IS)

(1) Board of Rovic\,' - revier. as to lao,
~nd clemency. (i) Can return to con­
\' nine; authorit;,' for leeal insuffi­
cic.:ncy or substantial error if Jr\G
concurs. (il) If holds l~gally

suffici.:-nt and JAG cor-curs, rovicu
ends. (iii) If thinks modification
or confirMinR action necessary or if
JAG docs not concur in opinion sends
to Judicial Council.

(2) Judicial Council - confirming poucrs.

N.\'IY

(1) J_\G - as in ~ above.

(2) Clt.lmcnc:" board - as in a
above.

JAG may direct his concurrence (J.) SccNavy - as in a above.
necessary and if doos not concur
in action of Judicial Council, SccArmy
boconk:ls confir.:\ing authority.
JAG also has pOll.::lr um1.:;r direction
of SccArmy to r:ri.tigat , r..,;mit, or
suspund.

c. Pcnitcmtiary Confir..2T.lOnt.

Anqy as for discharges.
Navy - no orovision.

f. Oth_ r General Court-~:artial cases.

ARlY

(1) JA~ - if holds 1 ga~ sufficient
cnc of I\.;vic~1; if not SaIle as for
~i:3ch3.rg\,;s.

~!AVY

(1) JAG - sarno as in a abov.::l.

(2) Cl~mcncy board - as in a above.
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(J) SociJavy - as in .:!. above.
(Pcrnissivc)

g. other Ceurt~:artial Cases.

AR':i :!AVY

!Io ,revision. (1) J\G - as L'1 a above.
(P..;rwissivc)-

(2) Clc~ncy board - as. in a
abovQ for thos..: cases
dosi.lll1a.wd b:r S",cNav:r.

(J) S_c:fJ.VY - as in ~ above.
(PcT':".ris3iv:;)

h. Cas s Conv",ncd by Pr..::sident or ScCrotilry of the .favy.

Under the Amended Articles of . ar, review of a cO:.lI't-martial
case conv;;,:ned b:,' too President is tho same as in +.h case involving
a death sont... nc.... Unr1.....r tIl(; '1roposcd Navy bill, th... ro'li;.;", is tho
S3J1l0 3.5 in too cnoc of a dc~th sentence, excopt that tnc SCcrx:tary
of the lJavy has no re'lL::uine paw0rs.

Cases conv ned by the SccNtary of the Navy aN ruvic\'!~d in
th.:l s.'lr.le mannJr as a cas::' involving a discMr '. The Secretary of
the Army (anti Air Force) hav"J no convening po\'!crs.

IV. Reco:iJ''Cndutions

HcGuirc Articles:

"Article 6. Bo:'1.rris of Rcvic\.'.

It (a) Scopo. The provisions of this articl... ,"r-~ exclusive
of ,:>.11 ott):;lr provisions for rcvie-.'l of courts-ili'1rtial s..::t out in
th s..: p;rticl<JS.

II (b) Constitution. (1) Th..:I\.. shul be ';:ita-blished in t:1C
cX;Jcutivc office of the.: Secretary of the Nav,}" ,ne or more boq,rds
for l'..'li<J'If of courts-martial.

of ~hor.l at
" (2)
least

~ch board shall b, cO:"lposcd
on..... sh-:J.l be ~ c ivilio.n.

of three 0) rno.:Jnb ..... rs

lI(e} Duties and-Pow-rs.
r.rior to final action, submit

(1) Th... SceNt,'''J.ry of the Navy shul,
to ~ boo.rd of rc'li...~· t~c !X"cord of
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e"e!7 court-martial in \:hich a con...iction follmr-;d a p~ea of .
not ..;a.ilty a'1et. Ule liml action cOr':ter:pl..:lted eA"tends to cleath,
dismissal, dishonorable or bR0-conduct disch~ree, or confine­
ment for 3nj" period in excess of t"elve (12) ft:onths.

II (2) Sach board 0: review zh.:1.11 r'1view all reco!'<:s
of ca=es su:- .itted to it b~r the Secretary of the llavy, both as
tJ lezality and as to c.isci)lir,ar~ featur_s, an~ s~all sub~t

:-econr..e.ldations thereon to the Secretary of the !!avj! via the
Judbe Advocate General.

II 01 The ~eco::nendation of eve,'- boar1 of ~vie','

shaU be detcrri.'1.ecl. by a I2jority vote.

" (4)
Secretary "r the

Bourds of re'/ie,' r~Zl.:r,

ir.:rr', ,rescribe their
: 1.th t!":e a )ro"ll of the
o:~ rvl 3 o~ proccdurr..

ned) Action of Judge .A:::~~e_ ~!,~!:..l. r'ne Jud'~c .'1.dvocate
(A':1er'al shu.ll, on each reco:J:J.cn:::a:ion of ."t. bocrd of reVie",I, endorse
his concll:"rence, or his nCon-conC'.lI'rcnce a'1Q reason3 therefor,
am' shnll transmit t~.e entire record t, the SecreV".r" of the navy
fl'lr his ~cciaion."

The "/hite Articles ll'e substantially the S3~'m 'is the t:cGuire.

rtcviow nrocedurus should be re-ox~ined in the interest of
llllif:,-inC and.' -:xpcdi"ing operations of office of JAG and Bureau
of Personnel.

Sc~Ball,'}.n.tinE..1lopq,rt·

nco Bo~r~s of Review_.... --
"Revicw of all .sentences of naval courts, I')Qrticularl~r C<l:1,ral

a(;d Sur.u-,tary C')urts, in the D~I>artmcnt is now .rovirl.ed .1'01' and
practiclJd. As a furtoor means for A.ssuring th' attainn.:mt of jus­
tice t:l all inc.ivir:ual c.efondc.nts thc Board r~co:'l.'Y'nds t!1at there
~ • ..::stablishcd il' the lJav;: D0partrncnt, Boar~s of Revi..:,", each of
which ""[auld. be cO~'1poscd of at l~.:lst one civilia:t \rith legal. bac;\:­
f!'ound, one naval la~!ycr, and one or more general sorvic.:' officers
of n.a.tur, jurli!,r.tont. Tho fU!1.ction of tho boards' auld be to rwiow
such cases as th::: SccNtar]" of tho ~'a\',jr :l.ifht. deem a!1propriatc,
SUC!l cases miGht. be t:lOSC in n!tich' hU<lvy s(;nt[ :lCe'S nr_ i.cpos ..d,
those ...thi.ch arl highly cor..rplicatvd) thas,; ,n~ch ar ... tho subject
of a~?Ccl. by ·.,ric:f or othcr'.'isc. Sho'lld a b;J rd disanXlo d.th
the ro .....ic\l of th case alr~ad:r 1"'''::',.l.o 0" tho Juc! .... ·.::bocat.... G.-:-:..oro:.1
or by th... disciplina,ry -cthrit:· involved, th record \toul1 bv
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rotu..-ncd to tho appropriate office for reconsideration and
further r:::corex:ndation before b.;)ing prcs.Jntcd :'0 thu Socrctar.,..
of thl3 Navy for final approval. 1I

Kc..::ffc Report:

1. D....~nrtocntal Ro::vi13t"t.

a. a~nistrativc control to be in Of!ic~ of JAG.

All raatt."lrs pertaining to L. he ad.":linistration o! naval
justice should be concc~tr~tcd in or.a office und~r the
dir~ction of the JhG, ~sponsiblc directly to Scc~av.

Purpose to clirinatc ,resent dh'ision of control and .
r~sponsibility among offic~s of JAG, BuP~rs (DiscScc),
j'arCorps and :XOs in OC' cases.

(1) !mcth.r the J~G is offic~r or civilian is imMat~rial

if JAG has full responsibility in control of a~s­
tration.

b. board of 1.;)681 review

T:1i5 board is to be croatcd by statute to r:;vic" CQurt­
martial cases j to bo established in office of Secllav.

(1) ncr:1l>ership of board

(a) civilian member to b-.: \'I~ll-qualificd laiJYcr or
judGc of long oA~cricnce; not a naval officer or
civilian officer rho has be,n r;,,:tired for agC:j
appoint~d for term of 6 y..::ars by tho Prcsidcmt,
as commander-in-chicf of the -lJavy, on recommen­
dation of $,)cNav; salary cqW11 to or more than
a Fed;,,:ral district or circuit judge.

(b) officer meMbers to be certifi~d as Qualified by
JAGj 5-10 years activo legal ;,;-pcricnccj appointed
by S.Jc...flav on rccorr....~nda'Lion of J.\G; t.::nure of
office scr.tipc.:rr..ancnt; alt..::rnatc NtiNMcnt and
succession to insur_ continuity ~d presence of
<':xp0ricncc; no less than :3 or ::lore than 5 mc::tbcrs.

(2) adrlitional boards of l..;gal rovi...w in lashington or
ovcrs~as as n~..::dcd.

(3) cases to b.::l T-,vie:wod by th.:! board of r~vi....w

(a) all convictions by GQ:, any c nviction by inf..::rior
court app.... al..::d to board.
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(4) subj~ct ~tt~r of review by board of legal r~vi~w

(a) 10&a1 sufficiency of ?rocc~dines, findings
and ~nt~nc,J in caS\Js of not guilty pl<Jas.

(b) legal. suffici",ncy of pl'oc..:vdings and scn~ncc

in cases o~ gu~ty 91~as.

(0) findings of not guilt? should not b~ subject to
r .... vicw.

(c.) po~'Cr to :revi~w issues arfact should be
granted
(1) to l-taintain fin'llity of d.,;ocision against

subsoru~nt and collateral attack.

(2) to cure a case of obvious injustice.

(0) board should consid.... r errors in r~co~d r~g~rd1css

of failure of accusIJd or his cOWls..:;l to object
thereto.

(5) decisions of board of l.,:gal r<JviCl/ should b..: by f,k,jority
vote.

(6) brerd of legal rcvim'/ dctcrJ ...Lnation of matters of law
she'lid b.::J final and conclusive, subject to the.
r~vicvdng pm1cr of the SccNav to set aside any con­
viction at a later date within a stated time limit.

(7) in any event, SecNav .)Ower to order nc.lW trial in any
case which has be;:!n fOW1d l~eally insufficient (for
such reasons as a federal an oilete court HO'.lld remand
a case ior retrial) should b~ lcg~lly conferred by
statute.

(1) JAG should select, furnish and c~rtifJ fro~ his office
legal officers to pr~parc casos and Drcs~nt th~n

to boards of l~gal rovio'.l.

(2) ~~crc no controversial questions, b~rorc bo,rd of
IlJeal review, such r-.:vi,:,:uing offic... r pr;:!:Jarcs short
sl.1r.'lrXlry of facts to ·~th0r . i.th r"COllt'n, nd.:ltion as to
disposition by board.
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(J) ~m.;Jrc there arc arguable iss~3 before board of legal.
review JAG to assign lae~l officr..:rs '110 r\Jprescnt
oach sidc and prcp3.:Oc briefs in saoc mann.:r as
ap~llatc couns..::l do 1..'1 civilian courts.

(4) brL..:fs should be S:.lb:.:ittcd to bo.-".rd of l.:=gal review
prior to orul <=.r£,'1.lI:lOots.

(5) rogll'''rly assigned def.... nso couns<Jl, or counsel of
accused's choic..!, if h~ d",siNs, should ~ pcr-
mitt....d to r~pr~s(;nt '1cc1lscd hc:ror~ tfiJ bo..rd of lceal
ravi.:;tt.

(6) If board of l.::gal. r..::vicl'i is not .0 tc fin'11, and JAG
disJ.grces r:it~ findings, both opininns should be
subai. tt.:.:d. to Sec~Ja'l.

d. Officc of Chi~f ~fens~ COllnscl.

(1) a legal officer or civili~ of at lyast 10 years active
practice ,~th substantial court experience a~pointed

by SecNnv.

(a) dut~' to folloH all cases h:wing cont~sted legal
problems \:hcn argued before board of legal review.

(b) his discretion in assigning an officer for
defense counsel to argue c~sc buforo bo~rd

of L~g.:'.l review.

(c) may argue a casc himself b;Jforc bo.:"!.rd of legal
review on behalf of accused.

(d) duty to notify accused of his 0p1n~on tt~t board
of legal. rcvie\'t h1.s improperly dccided a juris­
dictional or con3titution~1 question, and to
perfect appc~l to th~ U.S. Su?remc Court unless
the ~ccuscd desires his o·,m counselor uithholds
his cons..::nt.

e. BO'1rd of sentence review.

This bo~.rd to be cst=.blished by or<-"~r of Sccthv in office
of SccN::>.v.

(1) Prcsidont to be ~ civili"n l~~~~r ~th ~ualific~tions

simil"x to hC.1.d of board of lcg:li review.



A. 'J. 50

P. 20

(2) other members should be:

(n) outstanding psychi~trist ~th prison experience
from Bul:ed.

(b) lWp. from SuPers.

(e) h ' Nh , • '1·l.v.-r['.ll.o.ng n"va
ciplino prOblccs.

officer f,1.I:li.li;>.r '1'ith dis-

(d) 1"1.1' Corps offic.... r c:~ricncc ir. disci;1linc
probLms.

(e) Coast Gu,"rd officer f' rll.1i~r ·d.t~l discipline
probl..::m.s .

0) Inp:o.rtial r<Jvie':tCrs sc1oct...d, fu....nishcd rt,.,d certified
b~' J.,G from his office !.:lg".1 offic""rs to prernrc CE'..ses
for consideration by bo,rd of svntence ruvicw ~s

Cle:-tCacy :md Prison Insp'::ction 80~1"d 1.5 no'l"1 doing.

(4) All sentences imposed cxt~ndinR to death, dismissal,
or disch~rgc, or confinement for 12 months Or more,
n.nd :"11 other sentencos, •.1\ ,tOOr imposed by GC:',
or inferior co~rts ~ppcnled by accused or his counsel
or rc.:forred by J.~G, should be rcvie'l'od co:; they nO'll

nrc in the Ih"y Dept.

(5) Reco.r:uncnd:1.tions to be oodc to SecrJrv or Under SccNc>.v
but not be bindLTlg on ther:l. If no ch1ll1gu or modific.:l­
tion recommended, then court's "lction finalj case filed.

2. Ruvie'lf b~' Prosident wd &:!crctJ,ry.

a. as to s~ntunco of death or disfodssal ~Tlchancod.

b. suggested th-t stAtutory authority of President to
delog~tc po~ur to SocN~v in other thnn de~th c,ses be nade
p.::rl,'I-"'.."l.Ont.

c. scnt,mces ,,;xtcnding to disch....rgc of enlisted @lJn should be
ref... rrcd to SJcN"v or to duly appointed ~)§ont"tivc

before oXJclltion.

d. scnt~ncc not extending to dc~th, disMissal or discharge to
b(.: re ferred -to Sodbv on-ly '.ihl.lrc ch~gc in sentence is
rcconmcndcd.
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c. po' .ocr of SccNo.v to disCl.?provc a finding of not guilty
or to reconvene court for imposition of more severe
sentence should be clilnin'ltcd.

3. Second n.nd sUbsequent clcncncy ravie\{ by President '1...L'1d ScclI?_v.

a. pm-,'C'r of ?r~sidcnt <:!nd ScCjJ;lV !is to clomency ",ft~r initial
Dop.."\rtrunt review should be conti.."1Ucd. Bo"\rd of sentence
rcvicu should t~kc over functions pNs.:.lntly exercised by
Clcl!l0ncy ···.l1d· Prison Insp.:.: eticn Bo~1'd :md GC: - sentence
r.Jvicw bo::.rd.

4. Reserve po~-:cr of SccU"'.v ov",r findings '"'..TId sentences.

0.. SccNo.v Is po",rer to set "lside ,rocccdiJ1~.3, findings and
sentence of n"..v"'..l court :r'l.rtio.l conv,:lnod by his order
or by that of anj'- officer of the NCl.v~t or l:p.rCorps should
be contir.u~d. A statute should ~rovide th~t clcocncy
netion by Scdhv docs not ....ff~ct his pm"Or to set aside
proceedings, finriings end scntl.::neo in Hholc or in p~
\'!ithi., .:l st.-lted tir.-.e lir.lit.

5. St.1.tutcs should authorize o'! petition for review of the
findings ~.d decisions orOthe board of Ie ,~ rcvio~ to be
filed directly to the U.S. Supreme Court, provided thnt such
petition be filed only cfter fin'\l D::lpt. :'oction. Rcvie\"! should
be limit0d to consideration of the follo;°ling questions:

r\. y'ihether the court nt...1.rtial W1.S cO:':lpetcnt.

b. Whether it had jU!'isdic~,i.on over ~he accused and the offense,
and h~d po~~r to impose the sentence and

c. lheth{lT th..: tlccused hud been denied any 'of his constitu­
tional rights and \~cthcr he had boen nfforded due process
of low in the 9t'Occedings.

N,vy JAG:

FIRST AL'ffiRHATlVE RECO~"'"2NDATIDN for Review of GQ.~ Cases

1. Except as modified undor A beloY!, infra, r~t:lin pI'Cscnt l~\.,

::nd pr3.cticc as to review in I;~vjT Dep:'!.!'tment of c.ll 00: C;'lSCS

after th..:y ;:iI'C ~oI"".J'rded b~r the CA to the Dcrnrtm;".;nt, Provided,
th"-t .qft~r conviction, tho :'\ccusod sk:.l1 !1aVQ the ri'jht to
request furth~r review ··'ithin one ~'U':r.
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2. A Board of Review shall be established in ZXos and its rrembers
appointed by SecNav. There shall be further establishec, in
Exes, the Office of the Chief Defense Counsel, and the Chief
Defense Counsel appointed b;:,' SecNav.

3. If the J.ccu::oed shall request further revie'l"" ~·!i.thin the o:1e-year
period, the Board of Revie~~-after eivine the Chief Defe:tse
Counsel a~ opportunity to cake reconcendations in this respect-­
shall decide ~'hether the requ;;st appears to :'ave oerit and
shall be rranted.

4. If the request is r;ranted, a hearing shall be held before the
Board of Revieo,r, in '''hich hearing the JAG and the accused are
present or represented and in thich the Chief Defense Counsel
may support the accused •

.5. The hearing nay result in such actions by the Board of Hevie\!
as arc bei..ng tal(cn on first ravieH in thz Uavy Dcpa.rtnent,
Provided, that where the otherwise 3ppropriate action' QuId
be to gra.'1t the accused an opportunity to request a nell trial,
the case sh:>J.I be set aside if the accused is no longer
subject to naval jurisdiction.

6. After the cnd of this further review or afwr tho ;:,ir2.tion
of the one-year period \."ithout rc'!ucst by accused for such
furthor rovien or afbr the Board of Revio·· has denied tho
accused's requcst, t~c case is legally closcd.

7. Nothing the. t has beon said h..,;rctoforc shall ha..r.lpcr the ovcr­
all-powcr-as ur.der existing lat't--of SccUav and PNsident as
to scttine aside, pardoning, etc.

SECOND ALTERt!ATIVE RECO!~lEHDATIOIJ for nt:vic1',' of GCH Cases

1. Excopt as nodifh:d under A b.:lloH, retain present law ~nd rrac­
tice as to rcvi'::1; in ~Iavy Dep:1rtrrcnt of all GC': cases afLr
they ar' forward~c' by the CA to the Dc.1artracnt, Frovided, that
art~r conviction, th0 accus~d shall have tho ri~ht to TC:ucst
furtN::r rcvic\1 \rithin one y;::;'..r.

2. A Board of Hevic',! shall bc established in the Of'fice of the
Ju~~gc Advocatc Gcn...ral and its ~r.Jbors be a?point;::d by the Judg-.:
Advocate ~ncral. Th~rL sh~l~ b~ furth, r .::st~blish~d, Ll the
Office of the JQ~~6e Advocate ::;;';n~ral, th~ Office of th\3 Chi·;f
Dcf..:::nse Counsel, <Uld th ... Chief Defl-nBo CoU!'.scl a:'Jpointc.d
by the Judgo Adv.:>catc Cklnl.:raL

3. If ttKl accused shall request further review y,'ithin the onc-yt.'ar
period, tho Board of Rcvie\;-aftcr givil1.g tr..:: Chief D.::fensc
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Co~~sel an opportunity to nako rccornendations in this
Nspcct--shall decide ~.ncther the request ap[X;ars to have
ncrit anc;, shall be grant,-'d. If J..G agrees with B01.l"d's
decision, t~ decision is final; if JAG disagrGes, SccNav
to cake d~cision.

4. If the request is grantod, a he:aring shall bl.: hold before tho
Board of Revie-I, in l'hich hearing the JAG and too accused
arc 9roscnt or ropr~scnt~d and in nich tho Chief Defense
Counsol ma': support the accused..

5. The hearing ca:; r.:;sult in such actions b~' t ht: Doard of RlJ~ic""

as arc being tak....:n on first I\.:vieH in the navy D0p':'.rtr.:cnt,
Provided, that Hh",rc th\..: otherwise a,propriat..J :.ction \:auld
bo to crant th\,; Jl-ccusod. 20 opportunit~~ to NQUcst a n.:."t tri:li,
th:l case shall be set aside i.f tro c.ccusud is no longer
subj..... ct to naVll jurisdiction, If J.'.G agru<.;s rrith Board IS

action, this action is final; if J.G Gisa~rc~s, SccNav to
nake decision.

6. Aft..::r the cnd of this furthJr revi::m or A.fLr the e;~iration

of the one-~ro;..r period \tithout rec:u..;st by accused for such
furth3r r~vie~ or aftzr tho Board of Rovie> or JrlG have
denied the accused's r~qucst, the case is legally closod.

7. Nothing that has bocn said heretofore sh~ll hamr~r the over-all­
pm"er-as under oxisting'lavr-of Scc~!av and Presid"nt as to
setting aside, pardoning, etc.

~. (up~lies to both alternatives above).

1. There shall be cstablish:ld under tho Undur Sccrutar~~ of the
Navy, a Disci~line and Clcn0ncy Board.

2. All sentences extending to death, dismissal, discharge or
confinef.l~nt for one y...:ar or I!lOr~, and ....11 s...:nt.::ocos appealed by
u-ccu$cd or rcf(Jrr~d by J.\G shall be for·!ard to this bo".!"d for
cloooncy Nvi..... ...,. This board is to na:w recouT10ndations to ScetJ::w
or Under Seclhv but not to be binding, If no change or modifica­
tion rccot'mcnded, th..::n court's action final. This bO:lrd 1'.1.11 take
functions nou cx...:rciscd by Clcme:lcy and Prison Inspection B..:ard
and GClt s(:nt.Jncc rcvim boo-rd.

3. This bo~rd sh~ll consist senior n~v~ officers. J~G,

Bur.::;'1.u P..:rsonn\Jl, l:~dic.... l Bur<J.:!.u, l':\rin~ Corps, Corps of Ch::::.pl::ins
Md (in tin:! of H:'.r) th.:: Coast Gu::l.rd to .~,point ono mcr:lbcr, '!'h-.:sc
offic.Jrs YIOuld h:?vc collateral duty of ':c~pine th0ir a~au
chicfs inform..:::d of th.J ~cncrcl. disciplinvy situ'\tion in the
rov;1.l '3"rvicc.
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4. Aft.Jr r.::-rcvieH on ''lpp~al, record sho:.l1.d be rc-subr:rl.ttcd
to Discipline and Clemency ao~rd.

Foll~' Kc~fr~ recommendations as to:

1. Rovieu by PN ..:3id:mt and Sccr.,;tnry of the Unvy.

2. S...:cond ~d s~bscqu.::nt clcoency by Prcsid..:nt .:m.d Sccthv.

3. Rcs...;rvc potier of 5.JcN:lv over fin.di.'1gs ;md s::mtcncc.

V~derbilt Rc1ort:

115. Tho final Nview of "l.ll gc:nernl court-m.::.rtial cases
should be placed in th,:; Dcp:lrtr.K;nt of the JudE;"; Advocate General
",nd every such reviei.' should be r:?_dc by The Judge Advoc.:\tc
General or b~r th~ Assistant Jurlge Advoc ....t.:- G::n _,r;>.l for a th~!J.tcr

of operations, or by such board or bo"rds ~s shall be d~sign~tcd

by The Judee Advocate Gcn.Jral or th.,; Assistant. This revic\~g

authority sh~l h:lvC tho po~ur to rcvio~ every ~~sc as to the
\.'C!ight of th.' evidence; to pass upon the logal sufficiency of the
~cord 3nd to nitiG~to, or sot aside, th..: scnt~nccs and to
order ? no~ trial. This recommendation rJlnteo not only to check­
ing COlilfll1.nrl control but .:'.150 irtportFmtly to th.,; correction of
cxc~ssive ~nd fant ....stic sontcnces and to the correction of dis~~rity

b: tHe ...n scntenc0s.

"In order to make this recof.JT\imdation effective, Article of
'i.... r 50~ should be DJncndcd. In its present forn it is almost
unintelligible. It should be rc~'lI'itten and the procedure pres­
cribed should be nude clearer and f;lOre definite. There seems to
be no ['.ood reason why cases in \,nich rlishonor·~blc dischn.rgc is
suspended should not be r~vie~ed in the 5~ way '5 ~re cases
in \'l1ich it is not suspended.n

Kocffc Ro!"ort~

tI (5) The tcroin~tion of probation by the comn:'.11ding officc:r
should bw cff~ctivc to return the ~rison~r iunedi~tels to the
"l?propri "'.to J1:';V'll prison. HO'l.':..\'cr, no tcrnim,tion of ~robation

should be cff~ctivu to give the ~rob~tion viol,tor 0. discharge
frar:l the service. Th...: r::cord of tcrmin::.tion of probation
should b~ s~nt to th...: Dcpar~nt for review by the disciplinary
".ctivity involved -:.nd by th:: propos0d S...ntcnC) R\....,iC'.1 Bonrd
for dctcr~~~tion, on the basis of th~ prisoner1s entir~ n~vo.l

record o.ncl sociu :".nd· psychi~~tric bncltground, uhcth.::r a disch"':!rgc
should be r.cottr.1endcd, -".1ld if so, \;tat form of disch..... rge should
be ~.\I:'<.rdcd.:·

Fa. - 1
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Uniform Code of Military Justice--
Subject: Mitigation. R~mission. and Susp~nsion of

S~ntcnc6s by Departmental Revi~wing

1.g(.ncies. J1.. 'oj. 51.

I. Amy Provisions

1. J1.rticlt;s of ·,;:J.r.

'~JlT. 51. Suspension of Sentences of Dismiss~l or Death.-- the
authority cocpetent to order the ex",cution of a stntt:;J1ce of
discissal of an offic~r or a sentence of de~th m~y sus?~nd such
sentence until the ple~sure of the President be known. and in
case of such suspension a copy of tho ord~r of suspensior.. to­
gether Hi. th £:. copy of the record of trbl. sm.ll ir:;mediately
be tr:,msr:ri. ttt:d to the President. 11

I~JRT. 52. Sus?ension of Sentenc€s.-- The Quthority compttEnt
to order the execution of the Sdnt~nc~ of n enurt-m~rti~l may.
at the time of-the ap?roval of such sentence, s' sp~nd thE
execution. in whole or in part, of any such st:.. ,~r.cc e.s does
not extend to death, and oay re-sto:-e the ?,-r" l'nd... r sentence
to duty during such suspension; and the Sec~ t~~y of :Iar, the
cor~~nding offic~r holding g~ncral court-~=~ial ov~r ~ny

such offender, or tho military authority corep~t~nt to appoint,
for the commund, exclusiv~ of pcnit~nti~ribs ~d the Unitt;d
States Disciplinary Barracks in which the person under sen­
tence is hald, a court of the kind th~t im~oscd the sentence,
may at uny time horenftbr, ~hile the sentenco is being served.
suspend the execution, in TIholc or in part, of th~ b~lance of
such sentence and rostore the person und0r sentonce to duty
during such suspension. A sentence, or ~ny part thbreof,
'Ihich has been so suspended may bo remi ttt:d, in whole or in
part. except in cuses of persons coni'int;;d in tht;; United Stutes
Disciplinary B~rracks or its branches, by the officor who
suspended the same, by his successor in office, or by :.my
olficor ex~rcising uppropriute court-murti~~l jurisdiction
ov~r the command in which the p~rson under sentence may be
serving at the time, and, subject to the forogoing exc~ptions.

the same authority may vacate the ordbr of suspension at ~ny

time und order the execution of tho s~ntence or th~ suspended
part thereof in so f~r ~s th~ sumo shall not huv~ buen
previously r£mitted, subject to like pm~~r of susp~nsion.

The death or honoruble discharge of a p~rson undLr u susp~nded

sentence sh811 oper~t~ as u com?l~te r~nission of any un­
executed or unremitted part of such sbntence."

UhR,T. 53. Execution or Rer.rission--ConfinEim6nt in Disciplinary
B~rracks.-- ~Ln ~ sentenCe of dishonorable discharge has been
suspended until the soldierls r~l£nse from confin~mcnt, the
Execution or remission of ~ny part of his suntenc~ shnll, if
the soldier be confined in the United States Disciplinary
Bcrracks, or ~~y br~nch thereof. be directed by the Secretary
of \'tar. l'



A.W. 51.

P. Z

2. Hanusl for Courts- artisl.

"Par. 8Th. Powers and duties of Reviewing J\uthori ty .•....•.•.

"The power to order the execution of the sentence includes
the power to ~itigate or remit the whole or any part of the sen­
tence (A. W. 50); but in any case the puni6~ent imposed by the
sentence as ~tigated or remitted must be included in the sen­
tence as imposed by the court ~~d should be one that the court
ci&ht have imposed in the case. Thus a sentence as mitigated
should not ?rovide for c~nfine~ent in excess of six months
without dishonorable discharge.

liTo mitigate a pU!lish::nent is to reduce it in quantity or
quality, the general nature of the pun1s~~ent remaining the
same. h sentence can not be comrnuttea except by the President
or by a corr~ding general e~?owered by the President under
A. ',7. 50.

•

n~ sentence imposing dishonorable discharge only can not
be mitigated. Forfeiture at pay may be mitigat£d to detention
of pay for a like period, or less. Confin€~ent at hard la~or

may be mitigated to hard labor 'vithout confiner.ent for a like
period, Or less. A sentence of dishonorable discharge,
forfeiture of all pay and allowances due and to become due,
and confinement at hard labor for a definitb period ~ay be
mitigated to a lesser punishMent, for example, to confinement
at hard labor and a forfeiture of a specified portion, for
example, two-thirds of the soldier's pay per month for a
period not exceeding that prescribed in tho sentence, or to
hard labor without confinement for a definite p~riod not ex­
ceeding the period prescribed in the sentence, llnd forfeiture
of any portion not exceeding ~vo-thirds of the soldier's pay
p~r month for a period not exceeding that prescribed in ~he

sentence.

liThe action of a reviewing authority in r.pproving a
sentence and simultaneously remitting a part thereof is
legally equivalent to approving only the sentence as reduced.

liThe authority competent to order the execution of a
sentence of dismissal of an officer, or a sent6nce of death,
may suspend such sente~ce until the pleasure of the President
be known. (A.I<. 5i).

I'The authority competent to order the execution of the
sentence of 8 court-martinI may. at the time of the approval
of such sentenc6, sus?end the execution, in whole or in part,
of uny such sentence as does not extend to death, and muy
restore the ?erson under sentence to duty during such suspension.
(h.U. 52.) The reviewing aut:l0rity should suspend the whole
of u sentence when it appears to him thnt such action will
promote th~ discipline of his co~~nd.
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liAs to penitentiary coni'inernent, see 90a. '1

to thu convening authority, but presumably ~ould

sup~rior nuthori~y as well.)

(This applies
also apply to

•

•

3. Public L~. 759--BOth Congress, Ch~pt=r 625, 20 Sessio~.

".J~? 51. MITIGI.TIuN, Ril.:IS3I0~;. A.N:l SUSPElISION OF SUlT:::;:;:CES.-_

1Ia • ".t the Time Ordered Executed,-_ The power of thE;
Pre:;id nt. thE: Se"ret:::.ry of the Dupartoent of ~he l.roy. nnd
~y revieTIing ~uthority to ord6r thE; execution of a sentence
of Do court-m:.:.rtial shall includ(> the pOWer to nitig:ltt:.. reoit,
or suspend the whole or ~ny purt thereof, except that a de~th

sentence ~y not be suspended. Thl.: JudgE; .~dvoca.tc Gt.::ner~l

shall ~vc the pOTIer to rlitig~te. remit, or susp~nd the whole
or nny p~rt of a s=ntence in ~ny c~s€ r~quiring appellate
review under article 50 and not requiring approval or con­
rirrn~tion by the Prosident, but the power to r.dtig~t~ or
remit shull be eXHcised by the Judge .~dvoc'lt(; Gener!ll u..'1.dE;r
th(: direction of the Secnt;:.,.ry of th~ Du?nrtnc.nt of the l~rI!l;r.
The authority which suspends the execution of a sentence ~y
restore the person under sentenc~ to duty during such suspension;
~nd thu death or honorable discharge of n p~rson under sus?€nded
sentence shall operate as n complete remission of any un­
executed or unremitted p~rt of such s~nt~nCb.

lib. Subscqur::nt to the Time Ord6rt:ld Executcd.--
"(1) Any unexecuted portion of '), slontcnce other

th~n u scntGnce of de~th, including all uncollocted forreitures,
ndjudb~d by court-m~rtial may be mitignt~d. remitted or
suspt.ndod nnd <\n;)" ord~r of suspE:-nsion may b... vacated, in
':iholb or in part, by the mili tlry Iluthori ty comp..:.tent to
appoint, for thu conunand. cxclusi Vu of peni t€;ntinrit;.s :lnd
tht.: Uni tad States disciplinary bc.rracks, in \Jhich the person
und\..r s ~ntence m:..;.y bl:l, a court of thl;. kil).d that imposed the
sontt.:nce. and the same power may be Exercised by Gup~rior

mili tary nuthori ty or by tho Judge advocate Gt)1eral undt;;r the
dir{.'ction of thu Secretary of the Depurtment of thl> :.rmy:
Providud, That no sQntencu approved or confirm~d by the
Prcsidt.nt. shall bQ mitigated, remitted, or suspended by any
authority inferior to the President: ~ provid~d furth~r,
that no order of suspension of a sentl>nCe to dishonorable
dischnrg~ or bad conduct discharges shall b~ vacated unless
and u...."til coni'irming or appE:llo.t6 nction on thl,; s(;nt~nc€
has boen conpleted as required by nrticl~s 48 and 50.

"(2) Tr.t pOVltr to susptnd a St;;ntt:nce shall include
the PO~tr to restore the person afrtctE;d to duty during such
suspension.

"(3) The pOwer to mitigute. n:oit or suspend the
scntt;.ncd or any part thurt:.of in thb case of n purson con­
fined in tho United Stat~s disciplinsry barracks or in n



•
1l..... 51.

P. 4

penitentiary shall be exercised by the Secr~tary of the Dcpart­
m~nt of the Army or by th~ Judge ~dvocate Gvn~ral undbr the
direction of' the Secntary of' the Department of the .t1rrny. II

II. Navy Provisions

1. ..rticles for tho Govcrrunttnt of 'tho. N!lvy •

... .HT. 54(b)
sont",nces of

Pouer of Secretury
courts uArtial.--

of IJavy over proceodings nnd

"The Sccnte:.ry of thfl ll:-.vy ID:).y Sf;t o.slde the ?roceedings
or remit or titigate, in whole or in part, the s~ntcnce icposed
by any n~v~l court cartiel conv~ned by his ord~r or by that of
any offic~r of the Navy or Marine Corps (Feb. 16, 1909. c. 131,
sec. 9. 35 stat. 621)."

2. naval Courts nnd Boards.

• 3.

,10 discussi on of mitigation, rcoission, or suspE-nsion
by other th~n convening or reviewing authority.

Other.

Once the S£cretary of the N~vy has taken definite action
on n cnse, th~t cuse is clos~d and may not be subsequently re­
opened. Opinion htty. Gen. 137(1865).

Howl,ver, such n case may be
nO·.1 evidbnce has been di scovt./r<:d.

reopened on the ground that
ella 1-1944, p. 92.

•

4. Proposod Navy Bill.

".I.RT. 39 (f) The sentence of ow;.ry gener"l court m!l.rtinl
and of such othor courts martial as mey be d~sign~ted by the
Socretary of tho. Navy, shall, und€r such regulutions c the
Secret~ry of the Navy may prescrib~, bo rLviGwbd by ~ clemency
bourd appointed by the Secrcbry of th~ Nuvy: Provided, Th:1t
such clem~ncy boards shall havd the pow~r to ro.mit, mitig~te,

or commute th~ sent6ncc, in whol~ or in part. imposed by nny
n~val court mnrticl except a court martinl convened by the
S~cr~tary of th~ Navy or by tho Presid~nt, in which cas~ like
pow~r shall repose in the convening authority.

"

"(h) The Secntary of tht. Navy shall havo the po~yer to
sot Qsid~ the ;roceedings, flndings, ~nd s~ntenc6, or to remit.
or ~itigfite, or co~te the sentence, in ~hole or in purt, i~­

posed by uny naval court murti61 except ~ court mnrti~l convened
by the Prasident, in which c~se like pover shall repose in the
President .•••....•• "
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Differences

1. ~t the Ti~e the Sentence is Ordered Executed.

The de?artffiental reviewing agencies wi~~ the ?ower to
mitigate, re:-:it, or suspend under the amended Articles of :Jar
are th~ c~nfirmi~g authority or the JAG under the direction of
the Secretary of the .t:.rmy, while under the ?roposed :-lavy bill.
the clemency b:lard or the Secretar;r of the l;aV'/ may nitigate,
remit. or co~ute.

~s pointed out in C.S., A.~. 48-49, the powers of the
:iavy confirming authority, as such, artl not stated in th.e
proposed NaV)' bill.

Under the anend~d ~rticles of Jar, no reviewing authority,
othbr than a confirming authority may commute a sentence.
while under the ~roposed Navy bill, both the clem~r.cy board
and S~cretary mdy commute any sent~nce.

~ 2. Subs&qu~nt to th~ Time Ord~r~d Executed.

See C.S., ~.~. 53 as to mitig~tion, etc. on the petition
of accufied.

The Jl\G of tht. J ..rrny. under the diraction of 'tho Secrl::tc.ry
of the ~r~·. is giVBD pow€r to ~us~end. r~mit, or mitigate a
sentence aft~r it has boen ord~rcd cx~cut",d. The propos~d

Navy bill makes no provision for clemency action aft~r the
sontenCtl hilS been ordered executed. except in thut every sen­
tencc. not requiring confirmation. is execut~d upon announcc­
mt:;nt by the court and revi{;w is had whil£: the sEntonce is
bebg ~xecuted.

llowc:v",r. aft-.;r roview is complc,tl:d in th,", Navy, the
S~cr~t~ri of the ~avy, if he has not previously tak~n nction
on the casu. m:iY remi t, commute. or mi tig,'l tc. (The power of
suspension is includ~d as conditional rLmission). However.
it is not clear under the propos6d ~rticles ~hcthcr the
St1cretary ~y act if he hOod previously t'lken any a.ction.

•
3. Vnc~tion of Suspension.

The <.rmy J.•G. under tilL dir ... ction of th£.; Secn,t.. j of
the normy, is givt.n the ?o·.~Lr to vUC'..'tt;l the suspl..nsion of a
s(..nt£;ncl,; "subsequunt to th", tim\;: ordt.rE;d eXl,;cutE.d ll

Till,; propos~d ~avJ bill docs not m~nt1on th~ vacating
of suspension. It is ulso not cl",ar whbth~r a suzpension of
n sentence can bL v~cated by an uuthority ottl..r th~n that
which origina.lly suspe~d(;d th... scnt~nce.
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...s to thl:! diffl;;reDC6S b6twecn mitig:...tion. remission, sus­
ptnsion, nnd comrnutt:::tion, scu C.S., .~ .... 47.

IV. Recor.~end~tions

See C.S.,

Keeffe HE-port:

ltFtZ,CVl.f:EIID.SIO!lS;

47; C.S., .~.-:. 48-49; und C.S., 4.', 50.

lilt is r"coI:!t".(;nded t..1at the sUbj€.ct of t",rcitution of prob!;.tion
bE. carefully reviewed by the _~dvisory Council.

It'i'he follo.ling suggestio:1s _rt;:; r.:::...d",:

"(1) Prior to terminution of probation th,; cOr.lll'li.Jlding officer
should orJar an inv~stigution of the all~ged violation simil~r to
thnt of ~n inv~stigation prior to a general court martinI, including
the taking of st&t~c~nts of witnesses, and ~he 8t~t~ncnt of th& pro­
bution violator if he desires to m~ke on~. Thy ulleged prob~tion

viol~tor should be repres~nted by counsel, if ~vQilable, und if not
uvo.il~bl~, by nn experiencGd ~vul officer of his pbrson::...l choic~.

The r~cord of this henring shoul~ be transcribed.

"(2) h. hearing c.t m....st should bt:- held, b"s(,d on the investiga­
tion previously mc.d~, ~t which the probation violator should be
similarly represbntE.d.

11(3) Probation should bl,; tt:rmindt:td by u written ord~r bused
on tho hl:'.aring ut m"st in which the commanding oi'ficur st!.lt~s in
detail his re~sons for termination.

"(4) 1\11 the above papers should be filed in the probation
violator's r~cord.

"(.5) The terminution of probl.ltion by thtl com!ll9.nding offict::r
should be effectivo to return the prisoner immediately to the appro­
print~ naval prison. Howcv~r, no termination of prob~tion should be
effective to give the probation viobtor n disch:lrge from tht:: suvice.
Th£ record of t,rmin~tion of probation should be s6nt to th€ DEp~rtm~nt

for review by the disciplinary activity involved ~nd by tho proposed
Suntc.nc~ Rcviffil Bonrd for determination, on the busis of th~ prisoner's
entiro naval record ~nd soci~l !;.nd psychiatric b~ckground, whether
c discho.rgo should btl recol:'illlended, and if so, "hilt form of discru...rge
should btl o.w::o.rded. lI

FEL-l
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P. 1

"ART. 50! •.. " ..•

·1. Argv Provisions

II' ,'hen the President or any reviewing or confiming
authority disapproves or vacates a sentence the c;cecution of
which s not theretofore been duly ordered, he r:t.a:r authorize
or direct a rehearing. Such reh.:::ari:tg shRll take ..,lace before
a court corlposod of officers not rooooers of the c··crt which
first h~ard the case. Upon such rehearing the accused shall
not be tried for an~r offense of which he lias found not guilty
by the first court, and no senti.:nce in excess of or more
severa than the original sentence shall be or-forced unl0SS
th~ sentence bu based upon a findinb of guilty of an offense
not considered U!Xln the ocrits in the original proce~dillb:

Provid...:d, That such rehearing shall be had in all cases
lIh~rc a finding and sentence have been vacated by Nason of
the action of the board of review approvvd by the Judge
Advocate ~nural holding the record of trial legally insuffi­
ci0nt to SUp?ort t~~ fLn~ings or scnt~~ce or that errors of
IaH havu beon comr;d.V..:::d injuriousl;r affecting th~ substantial
rights of th~ accused, unless in accord 'dth such action, and
the reco[~ndations of the Judge Advocete ~n~ral th~reon,

the findings or sent~nce arc approved in part only, or the
record is r~turned for revision, or wlless th~ case is dis­
[ussod by order of the reviewing or confirming authority.
hftcr ~ny such rch~aring had on the ordur of the Pr0s~dent,

tho record of trial shall, after examination by the br ~d of
r~vicw, be transr~tted by the Judge Advocate G0n~ral, ~th

th~ board's o~inion and his reco~~~r.dations, dir~ctly to the
Secretary of ~·lar for the action of the President. . "

UnifoM Code 2£ :iilitar,z Justice

•

"ART. 40. As to :lunber.-- IJo person shall, \'ithout his consent,
be triwd a second t~~e for the sana offer.s0; but no oroc~eCing

in which an accused has bc~n found guilty b:r a court-f.".artial
upon any charge or s~cification shall b0 held to be n trial
in the sense of this article until the r ....vh:\.'ing and, if there
be one, the confirning authority shall hnv3 t..'lkcn fin:'!l n.ct-i.on
upon the case. . •...... It

2.• l1anual for Courts-l!.:'.rtial .

II PAR. 89. COURTS-~:A"YfIAL-ACTION--orcering Rche"rings .-- ..••.•

"A l'l;hearing is not authorized wheN a part of the sentence
has been approved.
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Il~Yhcrc the accused is convicted at too first trial of a
l~sscr included offense only, a rch~arin8 on the offense origi­
n~lly ch,rgcd can not properly be ordered; although ~v~n if
convicted of tho offense originally c~~rgcd on such improp~rly

ordered rchc~ring such conviction ~3Y be valid as far as con­
cerns a conviction of such lesser includ~d offense.

liThe order directing a rehearing shr,uld bo."l J"".ado at the
tinJ of disapproving or v~cating the sentenco ~d ~1.11 ordin~!'ily

be includ~d in tho ~ction on such sentence.

II' .'hoo a r;}hcaring is directed theN rtill 00 rcf-.:rrcd with
the ch~rscs to the trial judge advocate the r~cord of the fOrDer
proceedings and the accoapanying papers t·tJ.ich aN pertinent,
together with a copy of the holding of tho:: board of r c:vic\'! or
the revieW' by the staff judge advocate o~ such other holding
or opinion as ma,}" inform hir.l of the errors ~de at the fo:rner
hO.:lring which nec~ssit<1ted a rJhe~ri.ng.1I

3. Public L~w 759-SOth Congress, ChOoptl;T 625-2D Sossion

liSE(;. 229. Article 52 is amended to rct\d as fol10\ls:

JART. 52. REH'::l'.RL!GS.-- rJh~n My rov1cHing or confiIT.ling
authority disapproves a &.:nt~nco or '.:hem "'.ny sentence is vacated
by action of th~ Br):,.rd·of Review or Judici-:.l Council end tho
Judgo Advoc'\tc Gcnur::Q, too reviewing or cO:1firrl1i.'1.t; authority
or the Jud,:"c Arlvoca.te GJnc!'.ll m..1.y .:luthorizc or diruct rchc.:lring.
Such rchc~ring shall t~ke pl.:lce before n c~urt-nartial cOMposed
of r.cmbers not r.1Cnbcrs of the court-r:Illrti~l which first h<.;~rd

the caso. Upon such rchJaring the accused sh.:lll not be tried
for r.n'J offenso of ,'.'hich he "/'15 found not guilty by the first
court-n~rtial, uno no sentence in oxcuss of or more severe
th~n the original sentenco sh~ll be enf~rced unloss the sentence
be based up?n .:l finding of guilty of no offunsc not consid~rcd

upon the f1J:lrit5 in the original proceecing. 111

A. W, 40 . .'.".5 not ch,",nged by P. L. 759,

II. N~vy Provisions

•
1. Articles for the G0verno,mt of the N:wy

IIART. 54 (b) Poy'er of SccTl,;to.ry of UWj' o'/or proccl.:'di.n,;;s :md
scntcnc~ of Cl')urts r:n,rti::Q.- ThoJ Sccrct'lry of'the N:....vy r.tny
set asid\J the proccec.inbs or !'Cr.U.t or oiti£".tc, in \'.il01;,,: or
in part, th..:;; s,"ntcnce i.r.q:'')s~d by any nnwl.1 court marti:Q con­
vened by his order or by that of 3Ily officet" of the n1.V~' or
I!arino Corps (Feb .. 16, 1909, c .. 131, Sec. 9, 35 St ...t .. 621).11
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2. N~v-;.l Courts 1.nj BtUrl'is

rrs;x. 471. 'Reviewing -.uth-Jrit:t' dcfincd.--

tI.'..ny ('[ficer to .thon the procccdin,ls of ~ court r."U"ti'l.1
~r~ l'\.:gul. 'U'ly subnittcd for reviell in :".ccord"Jlcc ,lith 1~\1 is
... I\::vb..lins .~uth ,rity. ~1hcn, ~s is ordin!'..rily tho casc,
such officer is the conv..:ning nuthC'tity, this l-.tt..::r tero
should; in orcl,::r to .:l.voirl confusi,")n, bo uso.:d in ~f.,;;rrin£

to hin, even while exercising the functions of :'l. roViC\7ing
'luthority. /I

IISEe. 477. p, w.Jr of Reviewing Auth?rity: Or:icrin~ new
tri....l.--

"If the cnurt "I<lS w.i.thc~t jurisidicti 'o'or if none )f the
ch3rscs or spccific~tions ~llcgcs ~n ~ff~nsc, thu rcvicvrir~

:mth-,rity should dist'.pprove the ::T0cccdings, finungs, and
sentence nnd convene .:l new court f?r thv tri-~ of th\J roB..:.
The nO\1 trill shrluld be h(l(i upon the S:'JXl ch".rgos and ,p~ci­

fictions, unless th~ Cis~pprJval is based on fatal dofects
therein, in tnich evcr.t, new ch~rg~s ~nd spocifications sh~uld

be dr~~m corr~ctly setting forth th~ off~nscs intended to
be ch~rgcd at the prcvi0us tri~l, provi~ud th~t such new ch~rges

and specifications ar~ nnt b~rrcG by the statute of l~tations.

UIn cases n::>t covered by the foreg.,il1':; "'l.:l.ragraph, if the
record discloses errors to the substantial injury-)f the accused
<mel timely nbjocti'1n vms lil"\dc by hin nt tho tri.'ll, the Nviewing
<luth:lrity beforc"'.cting upon the rcCQM sh'1ulct ,"'.ffrn-d the accused
nn opportunity to request a now trial, provid~c the record
irr0spcctivc of the errors ~iscl·)scd is sufficient to sust~in

the finding of thc court. Sh,ulc tho accused ~ccline ~r fnil
t1 apply for n. nO';1 trial within tho tine ::\llo~'{ed by the rcvic\ling
.'1.uth<.>rity, the l'1ttcr sh Juld take .::J.ction upon the pr(:;ceoc.in:sJ
findings, and s0nt~ncc with~ut reburd to such errors.

IIIf thl..: rcvioHing'1uthnrity c.:r:l.:1t 1. n,J\"l tri'1l Ul1"1n pctiti:1O
~f the :l.ccuscd, he sh" uld or1er the ~ccus..:c! ixfo1'.: 3 n'-'11 court
on the s~e ch~rgcs ~d s?Ccific.::J.ti)ns ~ribinally pr..:f_rr..:~

1.&~nst hin unl~ss the rc~sons f?r rctr~::\l \~~ based -n 1ef_cts
in the ch'lrgc5 "r spocific~tims, in "'hich C1.S0 m::\t ch..... r£os
~d spccific"ti~ns sh00ld be ?r~p~xoc. cnrr~ctinG tho ploadJL~g

previously objectee t~, if such nc~ c~rgos ~r~ n,t barroc
by t~ st .....tute ~f lL~tations; but the ~ccused should not bo
trice f~r any ....ffcnso of ,·~ich hc '·.'05 fJune not guilty' by the
first c"'UTt. U<,,:'fJ trial xing grantod, the pr::>cccdincs, find­
ings, n.nd sent..:nce <")f too previous trial. shf\u1el. be sot c.silie. II
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IlSZC. 408. Forner Jeopardy.-

liThe fifth amencb!2nt to the Constitution of the United
States provides that no person shall 'be subject for the same
offense to be t~ce put in jeopardy of life or limb. I A
person is twice put in jeopard:r if he is·tV/ice put on trial
for the same offense. In order, ho,rever, to sustain a plea
of forrr~r jeopardy, the accused must show that:

"(1) Upon a forr.er trial, he had been actually acr:uitted
or convicted; or

11(2) Upon a fOrcler trial, after he had been arraigned
and the prosecution has rested its case, tho
convening authority entered a nol:!'e prosequi
(or l1ithdravml or discontinuance), ovor the
objection of the accused, in ord~r to prcv~nt

the court nartial from arriving at &. finding.

"In either case set out above, too j~opardy is conplete
and it matters not whether any action, or, if any, what action
has been takcn upon the proceedings by the revicwing authority.
But tho proceedings upon a Ifatally defective I specification
do not constitute fonmcr jcopardtr.

"Likewise, to constitute former jl.iopardy, the court before
which tho former proceedings have beon conducted must have been
a duly constituted and Ngally comp,)tent court. A commanding
officer is not a court ~zrtial and plmishmcnt inflicted by him
is not a bar to trial. . •........ "

3. Proposed Navy Bill

"SEC. 39. Article 53 is ronwrbcNd as Art. 39 and amended to
read as follows:

'ART. 39. (b) Thv convening authority of an~' court martial
shall have t~ prnier to remit or mitigate, but not to comnute,
the punishment im90sed bY' the s..::ntencc of any cwrt ~.arti:\l.

conven~d bv him.

I (d) Thv officer cmpovT-.lr...:d to convvne ~neral courts martial
who is next s\,lnior in the chain of corrmanc to any convwning
authority of a summary or deck courts r~1rtial shall'be the rc­
vi~\ring authoritj-· as to l.;gul.ity of th.: procecdinss, findi.nes,
Md scntenc,,-,s thereof, if such rcvi"ming authority bu ;>r~scnt

or found b~' the convening authority to tx:: n.:asonably available:
Provided, That if such rcvimring authority be not ;Jr...sent or
found to be so avail -:.blc, th;:; convening authority shall review
the rccC'rds of such courts as to legality: P!'')vided furth-::r,



* ThJ tcnn "new trial ll is used in NC&B, Sec. 477 to describe the retrial
ordered by :l. rcvic\'.1ng r'..uthority. A. W. 52 uses the tcnn "rchc·1.ri..ng" to
describe the retri~l ordered by a reviewing or confinming ~uthority, or by
the JAG where the sentence has been ~.cllt~d by action of the Bo.'1rd of Review
or Judici.1.l Council .:md the JAG. ThlJ procc.:eding L., either c::!.so is the 5a'!'IC.

For the proceeding c...illed a nncl't trial!' under Army provisions, $00 C.S.,
A. ··T. 53, Petition for a N::Vl Trial.

•
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That tho I'Cviewing authority shall have the ."'owiJr to s\,;t
aside tho procccdi."l.~',s, findings, :md scntunco or to Nmit
or mitigate, but not to oownutc, the punis~~~nt imposed
by tb:: sentence of any such sum.rnary or deck court M:n-tial:

I (.::) The procccdir.~s, findings, and sentence of cv..:ry
general court Jrilrtial 3Mll, and of an,r other court martial
may, b~ reviewed <:'5 to legality in the Office of the Judge
Advocate General of tho N~vy: Provided, Th~t the Judge
Advocate General of the Navy sh~ll have the pon0r to set
aside tho procccdines, findings, and scnt~ncc of a~y court
m.:lrtial: ......•

f (h) '!he Secretary of the Navy shall h.1.VC the power
to sot aside the proceedings, findings, and- sentence, or to
remit, or mitigate, or commute the sentence, in \':holo or in
part J ir:lposcd by any rmval court !!In.rtial except a court m:.rti.J.l
convened by the President, in which case like pot':cr shall
Npose in the President: •....... til

III. Differences

Under the 9rcsent A.G;N., the conv~ning ~uthority may
disapprove tho proceedings, findings, and s~ntcnce of any
court m."'lrtial and order a new trial* if he finds on rcvi~w

th3t the court lacked jurisdiction, th~t the c~~rges or
specifications Wt,;rc dc::uctiv,J, or that the Ncord discloses
errors to the substantial injury of the accused and timely
objection w~s m~de by him at the trial, nnd the accused
requests a new trial when it is off~rcd to him. Under the
proposed Navy bill, the convening authority (where he is
other than the President or S,-,cU:.lV; seo Par: 2 bclmt) could
not disapprove or sut ~idc the proceedines, findings and
suntence in ~cting origin~lly in a cnso; thoruforu, he
could not order a now trial directly. HO\'tuvor, the JAG
may set aside the proceedings, findings ~nd sentence of any
C,1.SC he rcViCllS, :.nd the officer cmpo"! rod to conv..:n.:;: g:mcral
courts t:\o'1rtin.l l'thO is next senior in the chain of COIilTl~J11d

to the convening authority may set ~side th~ proceedings,
findings end scntLlncc of 2.lly swnr~1.r~r Or deck court-m:rtinl.
case he reviews. If cither of tlKlsc t\:o rcvimring ~uthcrities
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s~t aside on grounds of lack of jurisdiction in thu court,
or ~ f~t~~ly dcf~ctiv~ specific~tionJ they could ~uthorizc

the convening '1.uthorit;>" to ordlJr :\ :'lC'.: trial. If the record.
w~s found l~g~lly suffici~nt but containing errors prejudicial
to the: .:lccust:d to which the ::lccuse,;d h.3.d cxc",ptcd :It the
tri~l, they could direct the convening ~uthority to asccrt~in

if thc o.ccuscd l!~ntcd a nCl,' trial; if he :>.sscntcd, tho pro­
ceedings would be sct -~idc by the rcvic\nng ~uthoritJ ~d a
no\! trial ordered by the convening :-!.uthority.

2. Hhcrd eithor thc President or SccN::!.v is the convening
authority, the procedure under the proposed bill ':liil be for
JAG to review for legality beroro the record gous to them.
His power to sct 1.sidc <"tnd to Ncorneod a 00\: trial is the
same as in P~r. 1 nbove. In ~dditien, evun though the JAG
found too proceedings leg~l, the President or Scc;Jav could
set them aside for courts they convened ~nd order or ~fcr

a nov, trinl (Art. 39(h)). Also, unocr no'" Art. 39(h), Scclhv
rn.:ty set aside the proceedings of !'!.njt court !!l:>.rti~l in '"lny
case except one convened by the President, in \'rhich cose
the President h-:.s a like pOl'ror. Und.::r this provision, Scclhv
could t~J{e the 5.."\lnO nction the JAG could in P<l~. 1 above,
in cases where he w.,.s not the conv.:::ning nuth~ritj·, even ",:here
the JAG had ~lrcady found the proceedings l~gal"

3. In either 1 or 2 "bovc, tho question of \"J1cth;:;r 0. man could
pl..:::~d formor jcop.."lrdy in a nc~'f tri'1l ",'ould affect the exercise
of the pOl"er to ::-.uthor::'zc or ord... r ona. The N:wy rule for
fonoor jeopardy maki,.:s tho jcoprl.rdy compl,,;;te r'hcn thore !r",s
been a conviction or en acquittal unless the court \"f.:l.S without
jurisdiction or the spccificCl.tions under which' he \',.:.s tried
w..:.rc f::.tally defective (Sec. 408, NC&B.) Thus, wh.::re the
proceedings VNro set aside on the ground that the i,.:vid~nce

l'i;'lS insuffici<.:nt to support .':'. finding of guiltJ.~, .:l n\,;w tri'll
could not be .:!.uthorized. Thero the record tes found lcgo.lly
suffici.:::nt, but cont~ining prejudicial errors, th<.: ~ccuscd

could not be tried ag~in "Qthout his cQn~nt" In thvs~ c~scs,

hOHcver, the procc~dings would not be set "lside until tho..:
off...r of .'J. n.::\"' tri:tl :t......d b,.;"",n Cl"l.de and ~ss':':lt..:.d. to. Und.::r
the Army rul..::: there is no problem of ':oubl.::: j",-,p.:l~dy ."l.rising
whore Co reha'l.ring is order..::d or 'luth:wiz..:;d, since jeop::rdy
is not" complete until the r;:;vie\ri.'1g c.uthorit~.r, "'.nd if theru
be onc, th-.; coilfiming iluthority, ho"1.s b.!wn fin ...l c.ction upon
the CL!.se (A. 11. 40).

4. A. ~1. 53 provides th-:.t "l.I1y conll.rcing l.uthority r ..,
authoriz.;;l or dir,;;ct a rehc ....ring. Under the proposed :: ...vy bill,
such a power is not nn incident to the power of confirm~tion.

(The Prosidunt, for eXI~pl..:::, could not set "l.sidc ~ c....sc, and
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<luth'"lrize 3. rehearing, where he ';'.cs th3 c!'>nfiroing but not
the c~nvcning auth~rity. He could ~nly refuse to c~nfiro.

This C.1.se \"Quld r>rob:lbly never occur, h'wr...ver, since Secthv
Hould set it ,'1side before it rc:"'..ched the Pr..:sident.)

jhvy·pMvisions .:::.rc silent on y,'ht:thQr, if there is <l
nou tri,:tl, .:l m.:m o,m be given a sentence in exc<Jss :If or
more severe th:m the original sentence unless the sentence
is to be based upon on finding of guilty of :In ,. ffense not
considered upon the norits in the nrigincl rrocecdinb .

IV. RecorJ!::endations

Koeffe Report, page 230: The Sccrctcryls p::>\':cr to
t"lrder a new tri.,,,l, in .:my case which IDS been held leg~ly

insufficient, should be ele~ly cor.ferrcd by stntutc. The
Kc~ffc B:)~rd bclicves this C"-n be c.'Jne v'ithout viol'lting the
rule o.gninst for~r jcop..'lrdy.
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Uniforr.t~ of Hilitary Justice

Subject: Petition for New Trial.
A.1V. 53.

I. .~ Provisions

1. Articles of ~lar

"ART. 53 11 (The subject matter of present A../. 53 is
unrelated to A. t. 53, as amended by P. L. 759).

2. Public Law 759-BOth Congress, Chanter 625, 2D Session

"SEe. 230. Article 53 is aJOOnded to read as follovfs:

'ART. 53. PBTITION FOR :~. TRIAL.-- Under such regulations
as the President may prescribe, the Jucge Advocate General
is authorized, upon application of an accused person, and upon

Dod cause shm'm, in his discretion to er~ a new trial, or
to vacate a sentence, restore rights, privileges, a.nd "'roperty
effected by such sentence, and substitute for a disrni' aI, dis­
honorable discharge, or bad conduct disc~arge previously e;re­
cutad a form of discharge authorizod ior adninistrati'..e issuance,
in any court-ma:rtial case in \"hich 3t>plication ~_s rode dthin
on~ year after fin~l ~is?osition of the case u~on initial
appellate review: Provided, That l','ith regard to cases involv­
ing oficnscs com~tted during 'forid lIar II, th0 application
for a n<,;!':1 trial may be rr.ade \'lithin one ~r()ar after termination
of the war, or aft<,;!r its final disposition upon initial ap~cll<ltc

review as herei:"! provided, whichever is the 13tt~r: Provid.ed,
That only one such applicJ,tion for a nC',1 trial may be enter­
tained v~th regard to anyone case: ~ provided furth0r, That
,'111 action by the JUd,:c Advocate GGn"ral pursu~nt to this
"rticlc, and ,'11 procecdings, findings, and scnt,,;nc.JS on n...:ti
trials undor this :'l.rticlc, a-s ap"roved, r",vi"':\led, or confi~d

und~r Jl.rticlcs47, 48, 49, ~nd 50, and ;;ul dis..:iss.J.ls nnd l1is­
charg~s carried into ,,;xccution pursuant to s~nt~nc~s adjudg...:d
on new trials ~nd ~p~rovcd, r~vic~~d, or confirm~d, shall be
final anct conclusive ~nd ord~rs publishing the action of
the Judge Advocilte Gcn,.:ral or the ;JJ'Ocecdings on n,.',1 trial
:md all action t:tk.....n pursuant to such proceedings, shnll be
binding u,on all dCpC~trncnts, courts, ~cnci~s, and officers
of thl1 United Stntes. 1ll

II. Navy Provisions

Articles for the Government of the Navy

II ART. 54 (b) Patter of Secretary of Navy ov",r roc(;c.dings and
sentences of courts mnrtial.-- The Sccrot'\ry of the I~~ -r way
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set aside the proceedings or ramit or mitigate, in ~molo or
L" part, the sentence imposod by any naval court 1'l.1.rtial
convened by his ord~r or"by that of any officer of thu Navy
or Harinc Corps (Fob. 16, 1909, c. 131, Sec. 9, 35 St.:lt. 621).11

2. Court-ll~rtial Orders, N~vy Dcp~rtrncnt.

CMO No. 2-1943, p.:lgc 145: Held, 11 •••••••••'/here the
sentence of a lCRally constitut~d court marti~ in a c~su which
is l"'i.t!1in its jurisdiction h.1.S be...:n ~pproved by the rovie,-'ing
~uthority "J1d cnrried into .::xccution, the proceedings :ire thon
....t "'..ll cnd and the :\ction thon lk,d upon tho sentence is, in 000­

tcmplition of l~wJ f~l. In such C.:lSC there 1s no power by
which such scnt~ncc ~....n be rescinded, ~ullcdJ'or oodificd.
Furthormore, nhen the sentence, .:is in this c~sc, h"'s been lim­
fully confirmed :md executed, the procQ-eclings in the c.:!.se ~_rc

no longer subject to roview by the President, or nn:! l"ssor
~dministr~tivc officor; they h~ve pcssed b~yond supcr~~sion

~nd nrc nt :m end. ThcNforc; the pctition ':",;s denied. (File:
00- Arcff, t:~uric03 N./A17-20, Apr. 26, 1943.).11

e 0;0 rIo. 1-1944, P.:!.gc 92: Held, ·..!here n.::w evidence is
produced, ~ C='·SC m:'oJI" be rcop;)ncd although 5.:lcll:-.v has previously
ap~roved the sentence.

3. Proposed N~vy Bill

lISEe. 39. Article 53 is r':"'Ilwnbcrcd '1.S Art. 39 nnd ::vnonded to
rc~d ~s follOTIs:

'ART. 39 •.....••

'(e) The proceedings, findings, ~nd sentonce of ~v~ry

g.::mcral court rn.:rtb.l sh.1.11, ~r.d of any other court m~rti.:ll

rncy, be reviewed as to 10g~lity in the 0ffice of the Judge
Advoc~te General of the Navy: Provid~d, Th~t the Judge
Advocate Gcner~l of the N~vy sh~ll h",;vc the pOl~r to set
~sido the proceedings, findings, and SCntence of ~mr court
nnrtial. .. "...

•
'(f) Tho sentence of every general court ~~rtial and of

such other courts m"'.rtinJ. as rn."I.y be d\3sigm.tcd by the Secr..:t'"!.ry
of the N:lV:", sh'"!.ll, und\.;r such regub.tions "'.5 the Secret1.ry
of the Navy n:l.y ;Jrcscribc, be reviewed by n. clcll'!Cncy bo·'1rd
'"!,ppointcd by the Sccrct'"!.ry of the N~vy: Provided, That such
clenr:::ncy bo",;rds sh'J.ll h:'\ve the poller to remit, mitig1.tc or
comnute the sentence, in ,":110113 or in pnrt, imposed by "'ny
naval court morti.:ll eXc3pt ~ court oorti ....1 convened by t.hc
SccNtr\r;,Y of the N."\V",{ or by the President, in which c"I.se like
pol/l,lr sh<lll repose in t~ oonvcning ....uthority.
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I(g) The proce~dings, findings, and sentence of every
court ~~rtial shall upon request by the convicted person m.dc
\vithin one year after such person h3s been informvd th~t the
review of his case has been completed 3nd under such regu~­

tions llS the Secrct.:lry of the N:wy may prescribe, be ro. Jic', 'od
by n bo~rd of appeals ~ppointcd by the Secrct\ry of the N~vy to
serve in his office: Providod, That such bo~rds of ~p,e.ls

s~l1 h~ve the pO\Nr to t~e ~ny ~ction which could hav~ bcen
t.~':cn by th.J Judge .i.dvQc.:!tc Gcner~l under Sec. (.J) of this
articlu \nd by a'clcrn~ncy bo~rd under Sec. (f) of this ~rticle:

Provided further, That any officer disnissed sh~ll, u?On the
setting 3Sidc or r_~ssion of the disniss~l on such subsequent
review, be restoNd, "ithout further nppoint~nt or confirm~tion

und without rcg~!"d. to the nwrbl.:r of officers ."l.uthorizvd or
appropri-:.ted for, to the r<'.nk ''''.od precedence to which he would
be entitled if h~ h~d not been dismissed; but no p~y or
,;110\','3nces sh,'1.11 be held to h:l.VO llccru;)d from thtJ d.:lte of
his dismiss.:ll to the etc of his rC'stor~tion.

I (h) The Secret:-:.ry of the rJ,vy shnll havo the povrcr to
set aside the proceedings, findings,'3nd svnt~nc~, or to remit,
or nitig~te, or commute the sent~ncc, in ~mo10 or in p3rt,
irnpos~d by .~y ncv~l court ~rtinl ~xce?t a c~urt n~rti.:!l con­
v..:ncd by the P!'.:sidc:lt, in r;hich c~t..: like po\!cr shClU r :posc
in th,J Prcsid\Jnt: Provic'.cd, Thnt u;x:m th..:: r~quest provided
for in Sec. (g) of this ~rticl..:, in C1S..'S convcn0d b:' the s..::c­
rct'\ry of .the i:'1vy or by t.hc President, the conv..:ning '1uth'1rity
sh~ll htJ.ve tho ~w~r to revoke his form~r 'ction ~nd to t'1ke
~:. action ¥hich he coul~ have t.k~n at the tim~ the c~se w~s

first pNscntcd for confir:n..'1.tion: III

IISEe. 47 .

I.\RT. 38. In ov..,;r.:' c"'Urt-m~.rti"-1 procc..::dL"1g in r:' "_ch the
~ccuscd pl:~ds not guilty, def~nse counsel, if there b~ onc,
sh~ll, in the ev~nt of conviction, nttn.ch to the record of
proce.JdL"1gs cith~r a brief of such m~tters ~s h~ fo~ls should
be consiC.:.:r..:ct on ooh:l1f of the :'\ccuscd on review or a sign0c
st~t..:r:x;nt s(.:tting forth his re~sl')ns for n,t S0 t}"ing••...... III

III. Diff.Jrences

Thero arc no li!'ll.t".tions on r:h,1.t the i.~r J:.G my consi~Clr

in ~cting on tho petition of ~ c0nvictcd ?~rson. He is uuth~rizcdJ

undor new A. ',J. 53, tt gr-..nt .a nc\'.. tri~l or t:'\kc other action,
t1upon good cause sho.'m. lI The N,w;! Board nf /'9f1<:~ls cst"'.blished
under new Art. 39(g) of t 1 e pro~osed Nwy bill is directed to
review the proceedings, findings ~d sentence of every court
t".:!.rti:l1 upon tho ~tition of ~ convicted pers.,n. It is not cl~nr

who:: tOOr the So Jrd t.ny go beyond such review, :\nd consider '1th:r
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r:.ntters outside the record, such as nOH evidence, or ".nether
the intent of ~rt. 39(g) is to restrict it to a review ,f
r:~tters in the record only, except for matters which the defense
counsel may have appended to the record in accordance \T.lth new
Art. 38 of the proposed Nav;r bill.

2. ~~llcrc there is a petition made to the Board of Appcals
under new Art. 39(g), proposed tJavy bill, the President or
SccNav, for cases "here they were the convening authority, may
revoke their former action and take any action Vlhich they
could have taken at"the time the casu vms first presented for
confirmation. (Art. 39(h». Tho [~aning of this proviso is
not clear. Under its authority, tho President or ScclJav may
be able to give the same kind of additional review to a case
where they convened the court as the B0ard of hpp~als is am­
pOi;ercd to· give, but vilcth=:r such a power is to be exercis..:d
instead of, or concurrently d.th, tho. power of tho Board of
A?pcals ov~r the same cases is not certain. Or the proviso
F.lay only be intended to give the President or SccNav additional
pon.~r to e~rcisc ckmcncy in cases thc:r con....ened, either
before or after the Boar-1 of Appeals has rcvie"..ed the case.
It is significant that the Board of Appwals can not exercise
clc:rency in a case it rcvi..::lws on petition, \'tlC:i"c the Prcsiricnt
or Secr:av '.as th", convc:n:.ng authority (Sec Art. 39(g) (f). On
the oth::r hand, too fact that tho PI'\.:sidcnt or Scc;!:w clln sot
aside th.:: )1'Occ..::dings, findings !'.I1d sent\.lncu in thos,J cases .
indic:"..tt.;s a pO':l~r to give additionel r ;vioH. L"'1 this as~ct,

thcir"p01;cr is conpo.rc.ble to the !"o'·cr of the Army JAG under
n.::\'1 A. ·.l. 53.

•

3. Und\Jr the first clause of new Art. 39(h), SecNllv . '" given
the pm";..::r to s-.:t aside the procoedines, findings .:md s ....ntcncc,
or to exercise clemency, in any cas~ oxcept ono conv~ned by
tho Pr.:lsident, in \Thich case the Pl',..;sidcnt ho.s a liku ?ower.
Under this pOTI~r, SccNav (or the President) cl~~rly could
consider r.~ttors outside the r~cord, and he v~uld not be
limited to taking f:.ction only if a petition was filed b;' the
convict~d person within a ;roar. On the other han~, in con­
struing an id~ntic<2l'pO\":{;r Which is given to Scc!lcev, or the
President, unr:l.er Art. 54(b) of the pr,..s.:;;nt ',.G."., it has been
hl.:ld that thc Pr.:..side;nt or Sect!.:lV could not t:':.ke ad,i:itionn.l
<2ction in il Cilse ,,;here thu scntence h::ld p~viously be...;n con­
fir~d by the President (C!;:O 2-1943, page 145)i -Usa, &:cll;>.v
could not r..:op..m ,"l case '·.t...... rc he h...d p~viol;.sly llct<..ld, .:'.s by
awarding cler..cnc:.', unless th:! ground ~·'.:l.S that nen "vidence had
be.::n discovered (C~:O 1-1944, p.?gc 92). ::ithin th..;se lir.tita­
tions, however, the Prcsi~.;:lnt or Sec:!.:w could taxe.: additional
action in ~ny c ...scs, app~rcntly vdthout rcgarc to TIh~thcr the
Board of Appcn.l.s h'\c. 2.l.r~ady acted in th0 S~r:lC case on p..;tition
within a ycar. In this respect the Navy provisions under the
proposed bill nru bro~~cr than Army ~rovisions, since new
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A. 1. 53 provides tliat only one application for a new trial may
be entertained L"l a c:'se, and tret the action tal<en by the J;"G
on such application is final. (Ad~itional clemency'action could
be taken by the JAG Of' others under neVi A.'. 51b(l), hOl;ever.
See C,S., A.'.i. 51).

4.. rlhere the Board of Ap~als revieHs a case, or nhere SElcN:w
reviC1VS ~ case for which neither he nor the President was the
com'cning authority, the action 'i'!hich can be taken (apart from­
clemency) is limited to setting aside the proceedings, findings,
and sentence. A nOl; trial could not be ordered or granted
directly. Hcn:ev.::r, too Board of Appeals or SeclJav, in suitable
cases, could advise the convening authority that a nell trial could
be h~ld, and it ;:ould be virtually candator~r tta t one be Granted
by tho convening authority.' '!his pro~dure contrasts lith that
provided for in nO\1 A. '7. 53, ITh;re the JAG h1:":s.::lf is authorized
to grant a nC\7 trial, although he \Tould not convene the !'lOll cou..~

himself. An-exception to the above is \-h,JrQ the Pr~sideot or
SccNav rcvie\T cases convened by them, ...,h:.:ro the" could grant
and order new trials directly.

other kinds of relief which the Army J.Ii.G can grant dil'"ctly
under nem A. '. 53, as, vacating a sentc:ncc:, restoring rights,
privileges, and pro~rty affected by such scnt~nce·and substi­
tuting an 3dminis~r~tive dis char c for a dismissal, or dishonor­
able or bad condu~t discharge previously cxvcutcd, are not
provid~d for L., N"'vy provisions. The ...:ff.... ct that the setting
aside or rcnission of th::l dismissal of 8.'"1 offic.;;r is to have
is sl')ol1ed out in 1To·"isos L.,·Arts. 39(g) and (h), but'tho
r~storation to ofric~r status, as v~ll as oth~r relief, would
probably be handled administratively in the N~vy, rather
than directly by t;1C Board of Appeals, Scct!-'lV, or the ?r...sid~nt.

5. Und0r :lew A. T. 53, Ji,G is authorized to act urxiur such regu-
lations as the Pr..::sidc.:nt may pr...:scribe. The Board of \npcals
v~ll act undor regulations prescribed by SecN~v.

6. Under ne, A. '. 53, tho al')plication to th... J,'\G must b..:l t:'.adc
within one y~ar after final disposition of thu case u,on initial
appellate rcviolf, \.lxccpt l',h~rc the case i.-: onc invO.Lvlllg an
offense conmittcd during Horld ','ar II, for l:hich s~cial ,ro­
vision is oadl;. Und.... r :"rt. 39(g), propos...~ Ik....y bill, the
request for revi.m must bu rn.<l.de: l'Tithin 00<,) year titer th..:: con­
victed ocrson h...1.S been inforr:l.cd that the Nvi.w of his casc has
been co~pl(;tcd:-No sp:.;cial provision is made for World W3.r II
cases.

7. Under HC&B, Sec. 477, th..: conv.::ning authority ef any court-
martial is givun the 10\''01' to ordcr a new trio.l under certai., cir­
cumstances. This ,o~lOr is nore li~{C the porlOr givun und..:r too
A;-ticlos of '.:l.r to order a roh~al"ing and has becn discuss;:;d as
such. S..;,:) C.S., A. ,I. 52, in p"!.rt, R...h ...arings.
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IV. He corl'l\.:nd.1.tions

1. Vanderbilt Report, page 9: JAG to h~vc pow..r to order
fl(;lo" trial.

2. Kc.."ffc·R...po~t, p~gc 230: The Sccrd1.ry's poy:cr to order
a ne,' trial, in :my c~sc which has bc<3rl held lcg"lily insuffici~nt,

should be cl~~rly conf~rr~d by st~tuto. The Kc~ffc Board
b~licvcs this can b.:: done ~lithout violating the rule ".gainst
form.... r jc0tl1rd:,'.

P"go 240: !kviscd articl.::s should cor.t.:".in a lJl"ovl.sl.on 'mich
should bc·clc.:lrly \';'()rd~d to authorize the Pr.~sidcnt, or the
S~crctlrY, to set aside the procc~dingsJ findings or s ...nt.::ncc
of .J.ny naval court-m.:'lrtial, even though pNvioc.sly ,"lpprovoc., and
evo:'! though th;,; sentence h".s cl.ri.lady been ..:x.cutcd. Co"sic.Jration
should be given to fll...cing SOJ1)J tin.: linit on th(; exercise of
this pOHor•

•
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Subject: PW1itive Articles - Frt~udulent Enlistr.tent. A. .l. 54.

I. /mv Provisions

1. Articles of \1:lr

Il.d~. 54. Frauc.ulent Enlistl'\Cnt.-Any person .ma sroil procure
himself to be enlisted in the rnilit~ry service of the United
St3tcS by MC"'.J1S of trillful misrcprcsant~tion or concc-..lment
as to his quaillirotions for enlistncnt, nor:! sh.::.ll receive pay
or c.llow<':.nccs under such enlistocnt, sh:lll be punished as n
court-!!Orti1.l l1U!Y direct."

'IAm'. 28••...... •i'.ny soldier l.'ho, ".<ithout :-twing first received
a rcgul::ll' disch"lrgc, '"'.g"'dn enlists in the :~rmy, or in the
militi.::. '-"hen in the service of the Unit~'d'St'\tcs, or in the
:J:wy'or J:~rinc Corps of the Unit..:!d St ....tI,)S, or in <my foreign
arn:r, sh.::.ll b~ dccf.1cd to h:wc desertod the service of the
United States; nIl"l. '''hera the enlistment is in one of the
forces of the United St~tes mentioned ~bovc, to hnvc fr~udu­

1cnt1y enlisted th"rcin." ..........•

2. 'ii\llu.:ll for Courts-:lnrti:U.

Ptl.r. 129 IlDiscussion.-

n A fr:\udulent cnlistltnnt is an cnlistmont procured by ncans
of either a willful--i.e., intcntional--Misraprcsentation in
rcg11rd to ~ny of the qunlifica.tions or disquoJ.ific::ltions pres­
cribed by 1~~, r~gulation, or orders for enlistment, or a \~llful

conc~nlmont in reg~rct to ~ny such disqu~liricntion.

tlliisrcprcsentation ::md conce:lln-=:nt include "'ny 'lct, state­
ment, or o~ssion, ,~ich has th~ ~ffcct of cor.v~ying ~n~t is
lmo~''t1 by the t!.ilplic-:nt to be "U'l untruth or of conce;\ling ''hat
he ]mons to be th(; truth concerning his ou'"'.lifications or dis­
qu.'11ific:ltions for enlisU!'.ent.

lIiiisNprcscnt.:ltion or conce~f!lt,;nt m',y bJ' \'.i.th respect to
llJ..'"!.ttcrs ":m.ich, if truthfull~' stated or r,;,;vc~lcd, ,."ould induce
;m in~uiry by th;J Ncruiting offic~r concerning th,;,; qU..'l.lifica­
tions or r~squ~~ifi~,tions for enlistment, such ~ m~ttQrs

c~~l~d for by qu~stions '"'.s to pr.;;vious scrvic~ ~~~ previous
,pplic"ltions for c.nlistocnt. "'.here "l soldier ....gai..." enlists
withwt .". disch'''.rgc, 00 srould'oo ch,rgcd under .'1. • .1. 54 if he
h.:ls r>.:c~ived payor .:.llo\'tnnccs, oth...:ni.s.... h;J: should be ch~rgcd

un(~cr 1'... :,1. 96.
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n:\ person who procures hiosclf to be enlisted by ffiC"'..llS

of scv~r~ \Yillful misrcprcscnt~tions ~nd concealments as
to his qU:llifications for tho one cnlist:ncnt so procured and
receives p'1y Md ~llOl·r.".nCOS under such ~nlistmcnt cor.u:ri.ts
but ono off~sc unller :l . .j. 54.

"Proof.-(~) The onlistment of th..: c.ccus~d in the r:ri.li­
t-..ry·scrvicc ",s l.11.:::gc'::; (b) th"',t the accused "'i.llfully­
i.e., intcntion1.11y--nisrcpr.scntcd or concc~lod a ccrt.~n

m"t~ri:ll ~~ct or fects rcg~~g his q~1.lifications for ~n­

listront :lS :lllcgcd; (0) th:lt his ~nlistncnt ,,:ns ryrocur,;;d
by such L'1.tcntion:l1 misropr(;s .mt"ticn or conc..::'.1.ncnt; ,:nd
(d) th-:.t unncr such cnlistLwnt the ".ccusce rcc(.;ivcd ..:ithcr
p ....y or illovJ:''I1J.cCS, or both, ns ~llc ,~c'. II ••..•..•

Rcc... ipt of food .:md clothin- is :'lot r.:Jccipt of
illov~nc~s. Di:. 0,. J~G (1920) p. 204.

?:u-. 152 IIlfin:lty-Sixth :Irticl;:l of . 'ar••......•...

II Among th~ disorders herein rnnJe punish:lble is the
fr1udulent enlistrilcnt contcrnpl.,tcd by;,. :1. 28, l"Ihich
differs from fr~udul~nt ;:lnlisth~nt under A. :. 54 in th~t

the clcl!\Cnt of the receipt of payor allowances is not
present. The f~et that at the time of the nllcged fraudu­
lunt enlistf'lCnt the 3.eeused l'r.J.S serving in n prior enlist­
ment fron nhieh he h;".ct not be,m ~isch".rgcd m:w be "roved,
pr~". f~eie, by introducing ~uthcntic~te~ r~eords of n former
Wle:.<:pircd enlistment. If the p.;!riod of th;:l "'trior enlistment
h:l,S elapsed, the f:1ct that thvro ""5 no discho.rgu fron his
form~r enlistment n~y be prov~~, prime f1.cic, by th~ ccrti­
fic"l.tc of The il.djut".nt Gcner'11 or one of his nssist".l1ts th'1t
the files "'.nd r0corc' s of the offico of The Adjut,:mt Gcn~r~

cont1in no rceorc of the disch.".rge of the accused froo such
<)nlistoent. 11

3. Public Lm" 759-00th Congr;:lss, Ch-"lptcr 625--2D Session

~Io ch"'.nge.

II. I1avy Provisions

1. Articl,;s for tho:: Governn,-:nt of the IJ".".7

".'.m'. 22. (-l) Offenses not spccificd.-.ill offenses cor-':li.ttec
by ~rsons belonging to the !!'lvy ,·r.ich .... l"\:: not sp0cifia-j in
the forcC"'ing 1.rticles sh".ll boJ ~)unishc.l ".s '1 court ':"1.rti.:li
n.....:. 'ir~ct,'1
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neb) Fr::.udulcnt cnlistnmt.--Fr:luC:ul~ntcnlistr1cnt, "'..ncl. the
r..:coipt of :t."lY p:lY or al1o~.r:"',nce th..:Nun,'"'.or, is hCNby cc­
c1~rcd :n off~nsc ~g~inst n~v~1 Ciscip1inc ~d O~!0 punish­
:m1c by gencr"!.l court-n".rtin1, un,..l.cr this article."

~. r:-:.·' ....l Courts :\11(1 Bo-rrl.s

"S:.c. 103. Fr-:.udul.mt cnliet..,:cnt,., , ....•.

,

11::::1en..!'lt~: The first 0ss..::nti ...1 of this off...nse is the
ltilful 'm(~ kno~'d.nS conecili).;nt of :l f"let vhich, if kne>' n to
th0 r~cruiting officer, '~ul~ c~us~ tho rej..::etion of the
npplicmt. 'l1::ro tho '1ccuscd thus fr~u-:u10ntl:~ enlists
·i.t.hout .... ·~'isch ...rge fron -moth.... r ..mlistr:ent in the fhvy or'
:;.....rinc Corps, th.:. first cssenti:l1. is ...11 th:1t is Nquisitc.
If, hO'~vcr, th_ ....ccQS.Jd tus no\'er proviollsly be..::n in the
thvy or '~:lrinc Corps, or h'!s b::lcn discmrg..: 4 th~Nfror:l, the
soconc1. cssc:nti"ll, the receipt of pay or ~.llo\tMcos uncter the
fr1udul~nt cr.listr.ont is ....190 ~quisitc. But in oith...r
c~so it is ..... good ruN, nhcr..: thlJro is rut.>" possible doubt
as to the st .....tus of the a.ccused, to .:U1cgo md prove the
roccipt of plly .:md "l1ou.mcos.

liThe risrcpr(.;sent...tion or concc'\L"lCnt my be in rr:tt..::rs
'..ihich .'1rc r.esigncrt to o:Jen too (bor to inquiry concerning
tho Gu~ific~tions or iisquilifications for enlistment, such
as questions as to previous servico, previous applic,tions
for enlis~nt, etc.

liTho
cribed by

qunlific~tions or'fti~~u~lific~tions

l~wJ regulations, or ord~rs.

m."l.y b..: prcs-

".\nswers to qucstions h".ving nO'bc,ring on the n.p!-'li­
C"l.nt1s qu~lific'1tions for enlistnont, such '\8 questions
as to the ".pplic~ntls n....ne, '"'.d~r~ss, or ~."tJri~ st~ta­

~cnts ~s to ~gc, nrc not sufficient.

nThe concc1.lr.loJnt r.tUst bo wilful, :md thus nwrc nist'1ke
or forgetfulness \till not o..'1kc the offense.

llLcsser incluGect offense: Conr\.uct to th;: preju(~ico of
good or~cr 3r.~ cisciplin~

3. Proposer:! Il:'.vy Bill

USEC. li.
te r.nJ as

:lrticlc 14
folious:

is r..::nur.Dcr....:d .::LS "U'ticlc 9 .:lnn "'ncnd.~d

1I ••m'. 9. Such punish..:xmt oth..;r thnn rte.:lth .... s 1. court
~~ti~ n ....y ~fju~~c n~y be inflictc~ upon -..ny person subj~ct
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to th...: :l.rticlos for the Gov~rn!'l~nt of th-.: U.,.vY- ..•...•..

lIThirty-fourth.
s~rvico ~~ rcceiv~s

fr~u~ul ntly obt~ins

Or fr,1.udul ...ntly enlists in the n,-..v:.l
~ny payor :ulorT:"!nco th-.:r...un~·c , or
r..is r.ischcrgo fran the n~_v"'.l s..::rvic~.l1

III. Diff~rcnccs

1•. ~:. 54 c.nd proposed ,',.G,U' J :.rt. 9J Thirt',r-fourth,
arc subst:"!nti:-.lly tho smc in this !"csp..:ct <".s ~oth concc".1r:.ent
.:!!£ receipt of illY or cl.lo...,...ncc 'lrc reGuiNd.

2. 'here Outsto"'l1ding Enlistnent in Arr:..::4. Forces"

TIle Ar:U' provision o.s to fr:\udulcnt unlist..:nt \'1h~n the
~ccused hcs not b~cn dischcrged fran ~ prior ~nlist~~nt in the
c.rrnee. $,_rviccs is not found in the punitive c.rticlos but in
:•. ~.,. 28 :>.nf! is not punish~ble unc'.or .\. "I. 54 (unless he hn.s
rcccivc(1 :J'lY or ,llm-.'Mcos) but unCer Gcnt:r:'l1 :.rticlc .~. ". 96.

Th ;Sf,.; v"rious provisions should ba collcctc,; in one
article. Both the prescnt ;,ruy ,....nc. N~vy provisions in this
rcsp..:ct also ~rc substnnti ....11y the S1!:lC D.5 only proof of cn­
listI:lCnt '·.1.thout :'. -,rior ~:isch~~r£o is nu...:dod to prove the
offense.

Qucrie: . hcther tho ol:ussion of the conn,'1 in the pro­
posee; ,\,G.N. nccessit::tes the proof of the receipt of pay
or nllow1.nees to constitute this n.:tv~~l off"nsc, cxcupt in
the ccso of no undisch'lrged soldi~r, vmo ~nltsts in the
n,:v,.l s<olrvice.

J. Fr:u(~u1~nt Dischcl'gc.

NoJither th..:: pNscnt A. H. or .LG.N. cont:in .:l. p!'ov~sl.on

for fr,~uroll1cntly procuring <l disch"XS~" Hon:::v;:;r, this offense
is punished b: r both sorvic..::s undoJ!' £,-,n ,r"01 ~rticles rcl..... ting
tQ offenses 'S-u.'1st tho) rJilit:l.Ty or n~v~l s...:rvicJ. Th... ,ro­
pos~d N~vy bill inclu~cs ~ provision for f:~u~ulJnt dischtlrgJ.

IV. RecoL K:n''..::lr Pr:wision

."rt .....Such ~)unish;:~nt ~s ~ court-n1.rti...l n..1.y "'~~judgc,

~~y be inflicted ~pon ~n~ p,-,rson subject t~ th"':S0 ~rticlcs,
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(~) ·.ho procur.::s hinsclf to !xl cnlist ... -l. in .:.n~r c")D~'Jn...nt
of the nrned servic~s of the Unit~d St~tos b7 \r.LLlful rJis­
rQP!escnt~tion or conc~~lrcnt ~s to his qualificntions fnr
cnlistnont, -l1d recoives ?~y or <:l.llO,r.l"lCOS unc.::=r such enlist­
:ocnt ~ or

(b) "ho, nithout hwinr first r.::ceiv....d ~ r...:b\ll .... r \'is­
ch-..rge, .... g ....in ",nJists in tho s.:J.n:: or .-..n:,. other cGI:.;no(;nt
of the n~d scrvicos of the Unitec St~t~s; or

(c) 'ho fr....u~ulcntly ,')bt"ins his ~ischr!.rg;:: fro:... the
nr.ncd s.::rviccs nf the United St ....t~s .

Thc~~c is no cOO!"l.,mt in B.1.11.:\ntin~, ·~cGuir... , ~nitc,

Vanderbilt, or Ke~ffc Reports.

FEL - 1
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Unifc!"m C )de of J:ilitllry Justice

S'lb~ecl;.: Officer l:aking Unla\'Jful Enlistment. A.W. 55.

I. A~V Provisions

1. Articles of IeI'

"t.9T. 55. Officer ::aking Unlawful Enlist:nent.- Any officer who
knowir.glyenlists or must.ers into the military service any person
whose enlistment or muster in is prohibited by law, regulations,
or orders shall be dismissed f~o~ the service or suffer such
other punishucnt as a court-martial cay direct. II

2.

/

!~ual for Courts-::artial

The r:anual docs not discuss A•.1. 55. Appendix 4., page 239,
hoY;ever, suggests the form for th~ p:l:l;>aration of charges and
s~cifit"ations for a violation of the Article, and lists therein
persons who arc not qualified by law or otherwise to be mustered
into the survicc, i. c., persons 1<'ho arc insane J intoxicated, moors
and have been convicted of a felony.

II. Navy Provisions

1. Articles for the Govern."1cnt of the Hav~r

1I ..... nT. 19. Enlisting do".:s.;rtcrs, minors, ctc.- Any officer who know­
inglY' enlists into the naval service any person ,mo has deserted
in tire of war froIT'. the nav:al or military servioe of the United
States, or any insane or intoxicated ~rson, or a"y r.inor between
the ages of fourt,:cn and eighteen yoars, '·.1.thout the consunt of
his ~arcnts or guardian, or any Minor under tho age of fourteen
y.......rs, sh.?ll be pu:.ishcd ~s a court l':'Artial r..ay direct (R.S., seo.
1624, art. lS'j :"ay 12, 1879, c. 5, 21 Stat. 3; Aug. 22, 1912, o.
336, 5":;0. 2, 37 Stat. 356).rr

2. Prol)osod Navy Bill

liSCO. 11. Article 1.4 is rcnunbcrcd as Article 9 and Oll'OC!nded to
r..::ad as folIous:

1I!.~. 9. Such punisi"'.r.:.;nt other than d.:::l.:'h ~ a court martial
nay adjudge nay 00 inflicted. upon any ?Orson subject to the Articles
for the Govcrn.'7Icnt of the Ih"y-

ll'Ihirty-eighth. Or, being an officer, knowingly and without
sp_cific authority enlists L'1 the nwal s.::rvicc any person l.no has
d..::s..:rtud in t:ir.c of ".'ar from the naval or r:dlitary' service of the
United States, or any insane or intoxicated p~rson, or any minor
bGt\~>J~n the ages of fourteen and cighte~n years, vdthout the consent
of his parents or gu3.rdian, or any rllnor under the "lge of fourt;)cn
YCrl.rsj,r
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III. Differences

:... :/. 55 authorizes ;m officer to be iNn'\lized for enlisting
any person contrary to l:m, ord..:.rs, or rcguL..;.tio:ls, while A.G.N.
9(38), as propos~d, prohibits ~n officer fro~ enlisting any
p::lrson cited thc.r.:::lin. It should be pointed out, howov",r, that
an ofricor whe l..'nlista .:m~r p~rson who is othc!".ri.sc disqualificd
by reason of 1a'.1, r<;;gub.tions, or 0rdcrs may_ be pr-,sccutcd for
an offense ngainst the A.C.N.

IV. Rccorr.:er.d~tio!\s

No specific rcc~nMCnd~tions.

FEL - 2
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Uniform Code of Military Justice

Subject: False 'ustor. A.W. 56.

I. A~y Provisions

1. .M.rtic1es of ;ar .•

llJ<..RT. 56. False Muster.-- Any officer who kno.vingly makes a
false ouster of man or animal. or who siGns or directs or
allows the signing of any muster roll knowing the same to
contain a false muster or false statement as to the absence
or ?ay of an officer or soldier. or who wrongfully takes
noney or other consideration on Qustering i~ a regiment.
corn?any. or other organization. or on signing muster rolls.
or who knowinGly nusters ns an officer or soldier a person
who is not such officer or soldier. shall be dismissed ~rom

the service and su~fer such other punishment as a court-martial
t::lay direct. II

2. ~ual for Courts-Martial.

No cOll'.rnent.

3. Public Law 759--80th Congress. Chapter 625--2D Session.

ilo change.

II. Navy Provisions

1. hrticles for the Government of the United St~tes Navy.

"ART. 8. Such punishment as a court-martial may adjudge may
be inflicted on any person in the Navy-- •.•...••••

"Fourteenth (False muster).-- Or knowingly makes or siGns, or
aids. abets. directs, or procures the mhking or signing of,
any false muster; "

2. Naval Courts nnd Boards.

USEC. 70 ..•...•.... Elements:
inspecting. entering upon the
reporting as ~ component part
public animals.

Muster is the assembling,
formal rolls. nnd officiklly
of the cO~and of persons or

"Lesser included offenses:
prejudice of good order ana

3. Proposed Navy Bill.

Neglect of duty. conduct
discipline ••.....••• 11

to the

SEC. 11. hhT. 9, 7wenty-fourth: same as above.
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III. Differences

The Navy provision applies to any person subject to the
A.G.N., while the nrrny provisions apply only to officers.

The ~rny provision ~akes dismissal a mandatory punishment
~hich makes this offonse triable only by general courts-martial,
while the Navy provision has no mandatory punishnent.

a. to
not.

The Ar=y provlslon applies also to m~king false stateaents
pay of a soldier or officer, ,?hila the Navy provision does
(See false elaies, C.S •• A.:. 94).

FEL-l

The Army provision applies to wrongfully taking money on
ltUstering un organization, while Navy provision does not.

Both provisions apply to making or signing & false muster.
Houever, A.;1. 56 uses the words "directs or a~lowsrt while
proposed rI..G.n. 9, t'.'lent",f-fourth, uses "aids, abets, directs, or
procures ll the making of a false %!luster.

IV. Recommendations

The McGuire, ~ite, Navy JAG, Keeffe. ~nd Ballantine
studies make no comment.

The Vanderbilt Report favors abolition of all mandatory
sentences.

It is que!ttionable whether the use of the words "aida.
abets, directs, or procures l1 in the Navy provision are necessary,
as Art. 5(e) of the proposed A.G.N. provides that 1~lhoever aids,
abets, counsels. commands. induces, or ?TOCUres the commission
of any offense by o.nother is a principa.l. II
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Uniform Code of lJilitary Justice

Subject: False Returns - Omission to Render Returns. A..:. 57.

I. !!9Z Provisions

1. Articles of ibr

IIART. 57. F:tlse Returns~ssion to Render Returns.-Every
officer \'hose duty it is to render to the :;"'11' Department or
other superior authority a return of the state of the troops
under his cornmand or of the arms, amoanition, clothing, funds,
or other property thereunto belon:ing, . tlo !mouingly ·lo'\kes
~ false retu-~ thereof shall be dis~ssed froD the ser~ice

illld suffer such other punishIrent as a court-:""~rt i:>.l !:.::ly direct.
And any officer 'ho, through neblect or desi~r., OI4itS to render
such return sh:lll be ::lUnishcd ~s a cQurt-r.urtit'.l :'14"'~! Cir'ect. II

2. ~:anual for Courts-: :.:lrti:l1

1:0 cor.nent.

3. Public La~· 759-8Oth Congress, Cha~cr 625--20 Session

Ira ch:'.IlCe.

II. _Na_~ Prov i,,,s,,i,,o,,n,,s

1. Articles for the Governnent of the Navy.

No specific 1rticle.

2. Navel Courts ind Bonrds

Not spccific<l1.1r ncntioned.

3. Proposed N~vy Bill.

I~ specific article.

III. Differences

There is no simil:l.l' IJ,"!.vy provision. However J st:.ch
off..mscs "!.rc punish"'.b1e under :..rt. 9 of the proposed .,.G.N.
in the follolQn~ ?~rngrcphs:

lIinuto ...nth: !Ic81ig.::nce or c:lI'elessn~ss in obeying
orders or cul~ble incfficiency in the
pcrform1.nco of duty;

Thirtieth· Viob.tion or rcfu3ul of obedienco to
gcncr~l ardor or rcgul.tion issued by
the S':'crct~ry of the U..,...y; or
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Fifty-ninth: Conduct unbocomi."lg on officer - kno~d.ngly

m..'lking f<llse statcDcnt.

Under the Articles of 1far, Imm'r1ngly making "l f:\lsc
return is only punishable by I:!. gcncril court-rmrti::l.l as there
is ~ ~~d~tory s~ntcncc of disoissal.

IV • RccolEcnd-:tions

There ~rc no' specific rccOF~cnd~tions as to this arf~nsc

in the B..'l.lb.ntinc, ~·1hit..,;, l.:cGuir:.:, Keeffe, Ihvy JAG, or
Vandorbilt Reports.

HOVlever, the V.::!.ndcrbilt Report doos not f:wor "n'''' m.;md:ltory
sentence.
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Subject: Desertion.
A. ~'1. 58, 28.

I. ~ Provisions

1. Articles of War

· ..,..
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58, 28.

"ART. 58. Des~rtion.- Any person subject to military lau :';ho
deserts or attempts to desert the service of the United States
shall, if the offense be conrnittcd in tim~ of war, suff...:r death
or such otmr punishment as a court-martial may direct, and,
if the offense be coromittcd at any other tir.c, any punishment,
excepting death, that a court-:nartial may direct. II

"ART. 28. Certain Acts to Constitute Dcscrtion.-- Any officer
'mo, having te;ndered his rcsicnation and prior to duo notice
of the sane, quits his post or proper duties ,~thout leave
and with intent to absent himself pettancntly th..:lrcfrom shall
be deemed a deserter.

llAnJ.· soldier who, \'iithout having first rcc.Jivcd aNgular
discharge, again enlists in the Arny, or in the militia \'hen
in the service of the United States, or in the Navy 0:' 11arine
Corps of the United States, or in any foreign army, st l1 be
do",med to hav.:: d()sert~d the service of tho Unltud Stat..:s; and
whiJre the enlistment is in one of tho forces of the United
States mentioned abov,-" to ~ave fraudulently enlisted therein.

llAny person subject to military lan \lho quits his organization
or place of duty with the int~nt to avoid hazardous duty or
to shirk important service shall be deemed a doserter."

2. Manual for Courts41artial

"Par. 130. Fifty-Eighth Article of Her

II a. J).; se-rtion

llDiseussion.- Desertion is absence t.'ithout leave accom­
panied by the intention not to return, or to avoid h~znrdous

duty, or to shirk important service.

"Absence without lc."'.ve \;ith int;;.nt not to N.:turn.- Both
el~nts arc essential to the off~ns_, which is complete
\/hc:n too JXlrsor ~bscnts hL~ ·If \'.ri.thout authority from his
place of servicl.: (ltlich is for hiJn 'the service of tho..l United
States') \·:ith intent not to return tht.::reto.

llAbscnce without leave- '.:ith int...:nt to avoid hazardous'
dut~' or with int-.:nt to shirk ir.:.;x>rt:mt s.;.:rvico.-- .
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Tho I hazardous duty I or I important service I l"'.<1:,. include such
5 rvice of troops as strike or riot duty; cmplo~mll::nt in aid
of th.;,,; civil pow... r in, for example, :>rotccting pro:xrty, or
f?,uclling or preventing disorder in tiroos of great public
disaster; cmbar:<ation for foreign duty or duty beyond t~c

continental lir.its of the United States; and, und~r some
exceptional circumstances such as thrcat~ncd invasion, cn­
trainr.r:mt for daty on the border. Such services :15 drill,
target practice, maneuvers, and practice marches tdll not
ordinarily be r,.;gardcd as included.

"Discussion.- ..m attempt to desert in ~n oVOJrt act other
than mere prc-oaration to desert. The attempt to desert may
b.:l rith the intent not to return, to avoid h.:lzardous c:: ....y, or
to shirk iJ:lportant service. Once too atwr.1pt is I!'.:ldo, the
fact that-the soldier deserts, either of his ovm ~ccord or
other.lise, docs not oblitorate the offense .'1

3. Public Law 759-BOth Congress, Ch"'\ptcr 625, 2D Session

A. W. 58 a~d A. W. 28 arc not ch~ngcd by F. L. 759.

IT. lio.vy Provisions

1. Articles for the Governncnt of the l~nV'J

It ART. 4 -- The punishm.Jnt of death, or such other punish-
nPnt ll.S a court-martial may adjudg~, may be inflicted on any
person in the naval servico-- .

"Sixth. Or, in time of w[!.r, deserts ;

HScv~nth. Or, in time of vcr, deserts or betrays his
trust, •....... ;11

II ART. 8 .....•. -- Such punishm.:.nt as a court martial may adjudge
/'!l."ly be inflicted on any person in the Nav:r- ••....••

IITwcnty-first. Or, in tiJro of p.::ace, d~scrts or attor.l.!=lts
to desert ; n

"ART. 10. [kJs..:lrtion by rcsigm.tion.- Any co:ncissionc offic.:Jr
of the Navy or l.iarinc Corps, who, ha·:L'18 t-.:ndcrcd his rcsign:ltion,
quits his !'Cst or proper duties without leave, and with intent
to remain p~rnancntly abs~nt therufrom, prior to duw notice of
the acceptance of such r~5ign~tion, sh~ll b~ dcc~d ~d punished
as a oos.;;rtwr (R.S., sec. 1624, art. 10).n
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".\FIT. 22 ( ..,) Offl..:ns..:s not sp.;cificd.- All off.;nscs corrcitt0d
by persons b_longing to the Navy which arc not sp~cificd in the
forcsoing ".r t 1clo shilll be punistod as a court oartial may
d.i=-..::ct (R. S., sec. 1624, nrt. 22) •.. oa ••• "

2. I1.:lv1.1 Courts and Boards

"SSG. 42. How to ch.:l.rgo ::tttc.rn.pts.- If ".11 attempt is not p1"O­
vid>:ld for :lS "l sp::lcific crorgc it should be o.llegcd unc1... r the
~ppropri.-1tc gcn..:r.:l.l charge. II

tlS::C. 49. Desertion in tine of \f~r.-

IIEle~nts: '!he clclOOnts of (this offenso) o.rc the sumo
~s for the corresponding (offense) in time of ,cace.

"Desertion is consurrvnatcd whcnev~r the :.lbscnce md the
r~quisite intent concur......•.

ll'Iherc is no such chilrgi.: as 'o::.tt":!'lpti!'l.g to desert in tine
of ,ror.' This offense should be chnrgcd ~s 'conduct to the prejudice
of good order and discipline. III

I1S::;C. 76. Deserticn in ti.Joo of pe3ce.--

IlElem::nts: Desertion consists of-intent to perm1.nently
abandon the servico, or to pcrman~ntly ab~don tho pending
contract of enlistment, ~nd A.W.O.L. or A.C.L.

liThe desertion must be alleged to be fraJ:), the Mval service
nnd not merely to be from a certain ship or st~tion.1t

USEC. 77. Attcr.\pting to dcscrt.-

"In0ml.'nts: To cqnstituto an .:>.ttc:mpt to desurt 0. specific
intent !:l.ust be prov..::d."

3. Propos~d Il<tvy Bill

lISEe. 3. Article 4. is rcnur.D0rcd uS ~rticlc 8 -md "!.lX:ndcd to
]"Cad as follows:

'A....t?T. 8. The pW1ishJn".;nt cf dl.;3.th, or such oth0r punishucnt
'lS :} court martill m"l.y :".djudgc, rIC¥ be inflicted on ;my p...:rson
subject to the ;~rtich:s for the: Governm:.nt of the N:wy- •..••....

'Third. Or, in tL"lC of wnr, deserts •..•..... ;

'Fourth. Or, in time of war, dc.:scrts or betr'lYS his trust
• III........ ,
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Article 14 is renumbered as articl~ 9 and amcndod
follows:

•

IART. 9. Such punishl::¥:!nt other than death a3 a court
rortial may adjudge may be inflicted upon any person subject
to the Articles for tha Govcr~~nt of the Nav7-- ..........•.

'Thirty-first. Or, in tiQc of peace, deserts or attempts
to cbscrt.. . .... ;

'Sixty-first. Or is guilt~' of an;r disorder or neglect
to the prejudice of good order and discipline or any corduct
of a nature to bring discredit upon the naval serviCe oth~r

than any disord~r or neglect or conduct mention~d in these
Articles;

'Sixty-second. Or is guilty of an att~m~t, or of a cor.­
spiracy, or of a solicitation, to co~mit any off~ns~ against
these Articles •......• '"

"SEC. 6. Article 8 is repealed. 1t

rrs:::c. 8. Articl..... s 10 a..1d 11 arc rcnur'h..:rcd as articles 11 and
12. 11

IISEe. 15. Articl~s 22 and 23 arc rep.:::alcd.n

III. Differences

1. Dcsurtion

a). Neithcr the pr~scnt A.G.N. nor the ,roposed Navy bill
has any specific provision to correspond to the third par~graph

of A. IJ. 28: trany person subject to military law \tho quits his
organization or place of duty With th.::: intent to avoid hazardous
duty or to shir-k important service shall be; deemed a deserter. II

In tim0 of war, such an act r.'ight be de.:..muC to he punishable
under the provisions of proposed Article 8, paragraph ~ (proposed
r:avy bill, Scction 3), in ',:hich case a pW1ishnb.;;nt of do..;ath-'.'l'1uld
be p....rraissiblc, ns it is under A. :/. 58. In tir.te of pcace or
of war, the act coold be brought a~dcr thu general provisions of
propos0d Article 9, paragraph 61 (Propos ....d Navy bill, Section 11),
but in this case II scnt....ncc of death would not be p::rmissible .

b) A.G.N. docs not havoJ a specific provision r.taking it
an off sa of dcs~rtion to :mlist again in a nilitary organiza­
tion \''ithout having first rcccivod a T\.:gular discharge from a
prior cnlistrr£nt. In practice, hov~v0r, the Navy tr....ats such
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an act as n violation of its articles ~~ing d~s~rtion an
off,,;),151.:. S.::ction 76, iIC&:B, defines d~scrtion in ?art as the
int....nt to abandon pcman..::ntly the ~nding contract of cnlist­
r.:...nt plus A.\!.O.L. or A.D.L. Proof of this is absence and.
subsequent fraudul~nt cnlis~~nt.

2. Attc~pt.,;)d Desertions.

a) Under its prescnt articles, the n:vy has no of~ nSc
of attempted desertion in tir.lo of "18r. Such an l'\ct is now
chargCld as "conduct to the prejudice of good ordl.:lr and dis­
ciplina", and is tried as aT') of.f.::nsc against Art. 22(a),
(i!C&B, Sec. 49). PU11ishrnant und~r this article ~:ould not
permit a sentence of death; under A. I. 58, ~ dc~th sentence
would be permissible for this offense.

Under the propos~d Navy bill, attl.:mptcd d:)scrtion is
mde a specific off..;nsc t':ithin l1t:.:11 Art. 9, par.::.gr:lph 62
(proposed Nav)' bill, Sec. il). A"sentonce of dcc.th \'lOuld not
be p ....missible under this article, as it \1ould bn un:::~r A..!. 58,
in tir.lc of war.

b) A. rl. 28 does not cov~r the cascs of <'\ttc:mptcd dcsertion
in the threc situ..'\tions it dc<'.ls with. If an :'lttCt:lpt to oolMli.t
the offenses sJXlcificd in A. \1. 28 is chn.rg "ble L\S nttempted
desertion, the differcncES'l.lrcilCy noted bet-·/eem the Army nnd
Navy provisions for the off~nsc of atteMpted desertion npply in
these situations also. Note, however, th~,t under either system,
an att~mpt by a .~n to enlist without first having rcc~iv~d a
regular discharge fron a prior enlistnent is probably chargoabl~

as desc:rlion" r.".ther than :"ttcmptcd desortion. The attempt, though
unsuccessful, could be used cs evidence of an int~nt to abandon
the first contract of enlistment JXlrr-...:J.ncntl~r. This, plus absence
\'dthout leave, constitutes desertion.

IV. Recom~endations

•

1. Keeffe Report

On pp. 269 ff., there is extensive c~nt on the need for
better difinitions of the offense of Lesertion, its ele~nts

and the mode of !H"Oof, and for it to be distinruished r.lOre
clearl~' from A.1V.C.L. a"ld A.C.L. The re~rt criticizes the
tendency of courts to convict on proof of absence alone, without
considering sufficiently llhether the requisite intent to desert
liaS present. This t~ndency was fostered by a tlavy Dcpartr.tCnt
Directive vthich required that a r..an be charged d.th desertion after
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an abs~nce of 45 days; vath this requirement in force, ~urts

tended to assume that a man vrho had beGn gone for this length
of time was automatically guilty of desertion. On the other
hand, if absence wore :css than 45 days the man was usually
not charged ~·tith desertion at all.

The report rccoI:"r.londs that ~lOrkablc tests be ostablished
for distin~uishing bct:~cn d~sortion and mere unauthorized
absence. If length of absence alone is to be tho t~st, an
int~noediatc offense of aggravated absence should be recognized,
1"hich ,.,ould p;lrmit nore severe punishnont than A. W.O. L. or
A.O.L., but not be a capital offense. 1cscrtion \~ulJ hi)
Nscrved- for a case ofunaatborizcd absence, coupled ,"ith other
evidence J of ::hich prolong>Jd abs..:ncc 'ollld be one typ..::l J showing
ur"mstakcably an int..:nt not to return to thJ 9Cl"Vicc.

The report also rcco~nds that the definition of offens.~s

should continue to be oadc in !Javal Courts and B:lards; they
should not be d~fincd in the Articles thcms~lvcs.
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Uniform Corle of Hilitary Justice

Subj~ct: Advising or Aiding Another to Desert.
A. 'I. 59.

I. !!!:!l Provisions

1. Articl;;ls of 'Jar

"ART. 59. Advising or Aiding AnotheT to DcsoJrt.-- Any person
subject to Irilitary law who advises or persuades or knowingly
assists anoth_r to des_rt the servico of the United Stat~s

shall, if tho.:: offense be cornittcd in tiro of war, suffer
d....ath or such other punish10cnt as a court~lartial may dir.:::ct,
and, if too offanse b;:; co.:mttod at any oth0r tir::c, an~~ ounish­
m..:nt, c-..<ccptin:; death, that a court-martial na~t direct. tI •

2. [anual for Courts-Uartial

npar. 131. Fifty-liinth Articl(; of .:liT. 4.1)VISI1 fG, P':RSUADIl"G,
OR ASS!STmG DESE!lTIOII •

llDiscussion.-

llTho offenses of ~rsuading and assisting dcsQrtion
aT\; not COMplete Wl:!.. .....S:::; tho desertion occW"s; but thv off,msc
of advising is compl~t..: "hm the advice i~ giv,o, \lhcth..::r tho
person advised ~~scrts or not.

IIIt is not n.:lccssa.ry that th..... accused act. alone in
glvlng the advice or assistanci:l or in the porsua~lion; and he
~,y act through other ,orsons in committing the off.....ns~s.

UProof.-

lib) if charglJd ,lith pGrsuading or assisting desertion,
that such certain ~rson deserted as allcg~d , and,
"!heN pc rsuasion is alleg~d, that he was induced to do so b" such
persuasion; 11

3. Public Law 759--BOth Congr~ss, Chapter 625, 2D S~ssion

A. 'J. 59 '...as not changed by P, L. 759.

II. Navy Provisions

1. Articl.Js for the Gov.:l:rru:cnt of the Uavy

"ART. 4••......• - The pW1ishocnt of dlJath, or such ot~r punish­
m...nt as a court-martial mayadjudg<J, 00:: be inflictA:d on any person
in the naval scrvice--........•.
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"Sixth.
to desert;

Or, in time of 'nr, deserts or entices others

•
2.

"$eve.'1th. Or, in time of war, deserts or betrays his
trust, Qr entices or aids others to desert or betra7 their
tro~t.; "

II.~\RT. 8 •.•••.••Such ptL'1ish.":1Cnt as a court rrartili may adjudge
f'J.J1y be inflicted on an:", person in the Havj·-- .

"TwentJ·-first. Or, in tiIoo of peace, deserts or attcr.lpts
to desert, or aids and entices others to desert; ....•.. ,II

"ART. 22. (a) Offenses not spccifi(;d.- All offenses cO;"1,!:dttcd
by ~rsons b.:!longing to the Davy "mich ar.J not specif':'.d in the
foregoing articles shall be punished as a court martial ~ay
dir~ct...•.... n

Naval Courts and Boards

"S~C. 78. Aiding J)..;s rtion- .

lIElcm::'nts: \~cr.;)as by paragraph 6- of Article 4 of the
Articl~s for thJ Government of the'Navy, enticing dvscrtion
alono is an of:...nsc in time of"7ar, in time of peaco, b,r this
articlo (Art. 8, para~raph 21), thore must Lo both an aiding
and an enticing. If oithor of these vl~m~nts is lecking the
ottensu should be ~aid under the gen0ral charg..:s..... 11

"Sec. 22. G.:ncral and specific ch" rges.-

1l5candaloU5 conduct tending to the d,..:struction of good
morals, conduct to the prejudice of good order and discipline,
and conduct unbecoming an officer and a contl:man constitute
the g noral charg..::s 11

IISOC. 41. Principc.ls and acc..::ssori..:s.--

IIIn view of 18 U. S. Code 550 (Sl,.;c. 332, Crir.ti.nu Code)
no distinction is to be made in charging principals and
accessories befol'\:: the' fact .. : .... " (Sec. 332, Cr.imi.nal Code,
r.ak... s anyone who aids, abets, counsels, cor..mands~ induces or
procures tho conmission of an oft~ns... a principalj. .

3. Proposed Navy Bill

"Sl.lC. 3. Article 4 is r ... mr..bcr..:d as Article 8 an~ a.'X!nd~d
as follows:

"ART. 8. The punish::lcnt of dl.::ath, or such other punishr:l::nt
as a court martial ma.:r adjudgu, may be inflicted on any p::rson



• A. I. 59

P. 3

subject to th:l ArticL.:s for th(: Govcrnm;.;nt of the Navy-- .••....

rrThird. Or, in time of ,:aI', dcs<.:rts or cntic-.ls athol'S
to d,;:s4.:rt;

aids
"Fourth.
others to

Or, in tin,;) of l!ar, ..•.•.... , or ,.mtic.;:s or
dcs rt or betray their trust; 11

II$(:C. li.
to read as

Artiel;; 14
follows:

is r.;:nudb~rcd as Article 9 &~d a~nd~d

•

IIART. 9. Such punisht:l:cnt other than dca:.h as a court rrartial
roy adjudge may lx: i.~lict:ld UpO:1 any person 5ubj'.lct to the
Articl~s fo::" the Go\' ,,;rnr:l:nt of the .!avy-•........

lIThirty-first. Or, in tine of p<.:aco, .••..•.. or 3.ids and
entices others to desert;

"Sixty-first. Or is guilt~,r of any disorder or neglect to
the prejudice of good ordcr and disci':)linc or nny conduct of
.3 nature to bring discr<Jdit u,on th..., naval s,Jrvicc athol' than
any disorder or nc~l.;:ct or conduct mcntion~d in th_30 Articles;

"Sixty-s,,"cond, Or is guilt~r r>f ."".n :\ttcmpt, or of a conspiro.cy,
or of u solicitation, to corrmit ~ny off~r.s~ ~gainst these
Articl..:ls; , , , , , , , .. ,II

"Suc, 15. Articles 22 (cmd 23) arc 'Xpl).'llod. lI

"Sec, 4.7. Art. 5 (0) . Whoever aids, abl;:ts, couns\,lls, commands J
induc~sJ or procures tho cOh.ission of any off~nsc by a~othur

is a ;>rincipa1. .. , ., ., II

III. Diff.... r';nc.... s

1. .L !'1. 59 can be violo.wd by any of threo off..:nses, cith;,.r
in tino of poace or of ,'far: 1) th..:l off.... r:s.) of advisinl1 Moth....:r
to d..:scrt; 2) the offeuse of ~rsuading anoth.... r to d ·tj or
3) the offl,..nse of !cno,':ingly assisting r.:loth ...r to des rt. The
offCt1:}c of .'lrlvising p.noth.:::r to dcs..:rt is cor.lpl~tc ":hun the'
advice is siv~nJ "hoth~r the person Lctviscd deserts or not,
vrh Teas if the "r:-..:ns;:!s ar,;.; ;.>crsuc.ding J or kno'.ringly :'\ssisting
onoth.;;r to des .rt. th...:,7 .:l.r~ n.:>t cO:7lplote unless the: das....:rtion
actually occurs, (rx\rn.V'~ph 131, Al'el').

a) Undl.::r r:avy provisions, in t~ of '"cr, it is 'U1. off..:nsc
to entice anoth.;:r to dcs.;,;rt, or to entice or aid another to desert
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or betray his trust (Proposed Nevy bill, Section 3, nc'" Art. B,
par~grqphs 3 and 4). Thero is no indic~tion in Navy provisions
':h.:lth0r the desertion must :1.ctuallyoccur, or nt l....:ast b~

nttuo.pted, before these offenses nrc compl.:ltc. How,;;ver, that
nctual or attcnptcd desertion is ~ ess~ntial ele~~nt to th~sc

offl.::nses might be deduced from analysis of the meoning of the
word "enticon as it is used in this cont...xt. 'Ih~ employr-cnt
of the ~rd is probably derived from ch~ptcr 321, scction
42 of the U.S. Criminal Code (18 USC,\ 94), \"Ihich N:lds in
pnrt: lI11hoevcr shall entice or procuro, Or 1.ttl.::mpt to entico
or procure, an.-v soldier......• or any s-.:aman •....• to dcs~rt..... II

From the fact th..-:.t a distinction is Made in tho Crir.ti.nal Code
~twe"n "entic~s or 9rocuros ll and lIattu!""pts tl) entice or procuN 1',

it cizht be concluded that th,;} ":oro lIentice" rhen used i.'1 the
Code is intended to h.'we the snrne r:caning that the v.urd rlp.:.::-su:\je"
h'ls in offr..'1lse nur:lbcr t\"O of A. ,. 59-i.':!.--th~t the effort to
entice hus been successful, ~ the desertion has occurred or
bccn attempted. :·lhcn the SD.r.'l.e l'."ord is us"d in :m identic'll
conte>..'"'t in .\. G.IL, the same conclusion nw.y l'C.:J.Sonably be dra-.-rn.

If'tho cTh.1.rgc under A. W. 59 is I1persunding "'.nother to
des.:!rt ll , it must be proved that the dcserkr ,,~s nctu"'lly induc,;:d
to desert by such·p~rsu1.sion (IU~Cl:, pn.r"'.gr1.-ph 131). r: 'Y pro­
visions do not cont1.in a siJJilr\r !"lrovision for proof l.:l'::N th,;:
chtrge is lIcnticing another to dus~rt.n

b) thvy >:lrovisions do not n-:.kc it ~ SiXlcific off,-,nse to
att.:;mpt to entice (i.e., to lI~dvisell-cf. offcns..-J nur.!lKr 1
of t•. ·~/. 59) o.n'1th.:lr to dcs...:rt ... SlIch :'\r. '\ttenpt Might be
punish.1blc= as a viol ...tion ;)f 'lrt: 22(a) of tn.;) pr,,:svnt A.G.n.;
or, under the propos~d iJ:,.vy bill, of n.:J\" I,rt. 9, p:1r,'\gt...ph 62,
~s nn attenpt to connit ~ offense, or of ~~r~gr...ph 61, ~s con­
duct to tho prejudico of g)od ordt;r and discipline. Uncl.cr cny
of these ,....rticlcs, tho :"lD.Xi.cU.Il pWlisho.mt pcrnissiblc ,·.nuld not
include Co sentence of dC:lth, wh..:rt;'ls under ;, • .1. 59, advising
1J1oth....-r to des....rt in tine of war nCly b~ punis~d by 1. sl:nt.,.;ncc
of dc:.th. The :ffensc ','Quld prob":.bly bo cor...pl.. t .... wh..:ther or not
dcsurti:m ~ctuilly occurred or l'llS nttc::::pt.:ld.

c) N~vy provisions do not mke it :J, sp..:cific 0ffcnsc to
.:lid :'mother to des~rt in tina of w:!.r (CL r'lffense nw~bcr J of
A. \1. 59). Hovt\.lv~r, Section 41 of NC&B provid",s trot no dis­
tinction is to be n1.dc in chnrging p~inci~~s ~d 1.ccossori;)s
before the [.:oct. Frr-on t!,;is it uppc:lrs tt"'.1.t one "'ho 'lids "noth""r
to Cesc.:rt is ch~rg0:~..blo as Co princip':'.1 to th.:! ofi\::nso. (Sec
~1.rn.grnph 2 of this section for furth..:r discussion of this point).
It is inplied thtlt the offense \·~uld not be cor.:.pl,;;te until :lQs(;rtion
occurred or \1.....5 ntt':I'lptcd.

d) In time of peace, N..wy provisions n;kc it :m :)ffense
to aid and entice ,~othcr to dQscrt (Propos~d N~vy bill, soc. 11,
now Art:-9 (31». If cith~r of th~so ulQn~nts is ~uss~,g tho
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offense is laid under a general ch1.rge, as a l~sser included
offense (i C&B, Sec. 78). A. '.I. 59 ma:ccs se,arate offenses,
which are of ec:.ua1 seriousness, of these t-;"O elements. Advising
another to desert, also a separate offense in tiMe of pe~ce

umer A•. i.. 59, "'Ould !Jrobc:blJ' be brought under a general charge
in the I1av~', again as a lesse~ included offense. The rules
for l'lhen these offenses are cOl!'.~lete in tir.'.e of peace ;)l'Ot.ably
follow those for when the;r occur in tiJoo of war.

Art. 5(0), proposed Navy bill (Sec. 47) is a new article
in the proposed A.G.N.; its substance is now stated as a rule
of procedure in $cc. 41, NC&B. The Article is darh'cd from
Sec. 332, U.S. Criminal Code (18 USC 2). It is not clear 'hat
the effect of th.i..s article will be whJn the offense is being
an accessory before the fact to a desertion. If a person cro.rged
\,tith such an offense c;m be tried as a principal, th.::: distinction
mad\? elsewhere in the Articles bct'nc"~n the offense of enticing
another to desert in time of war, and the offense of aiding and
enticing anothor to desert in tir.\o of poac", '"'auld not a~ply. However,
it is Frobably that this article \'d.ll not be invoked w' ...~ th~ro

is a specific article to cover an off~nsc.

Articles of ,lar ~o not have anr provision couivalcn:-;. to
Art. 5(0), but the princi,lc of the Articlo \feS s~t forth in
Army Court ;lartial Order 145106 (1942) as applicable to Army
Courts-ti~rtial. (Cf. JAG, Army, Digest of Opinions, 1912-1940,
page JJJ).

IV. R.Jconuncndations

1. Proposed am~ndments to the nropos.:Jd Navy bill, as pruparcd
by Naval Lavt Jl:mua1 Scction, dat..:d I? ray 1948:

The off~nsQs of enticing anoth~r to d~s~rt in tine of \2r,
and enticing and aidinf, a,oth",r to d~s~rt in time of ~~acc have
been eliminntcd. This indicat~s an 10t"nt \.lith~r that the offender
s~lall be tri-.:d as a principal und.;r the authority of an Article
identical to Art. 5(e) of the ~roposcd i>'!~r bill, or urrl ~r a
g...:neral. article r:'.c.king it an off.:msz to solicit the commission of
any offense 19ainst the Articl~s. If th~ latter, th~ d~~th sentcnc~

could not be impos~d, although the solicitation occurred in t~e

of ··:'tr.

FEL - J
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Uniform Code Q[ J{ilit~ry Justice

Subject: Entertaining a Dcs.:::rter. A. 'ri. 60.

I. ~ Provisions

) 1. Articles of 'Jar

•

•

•

•

•

•
•

2.

liAR'!'. 60. Entertaining.:l D:::sor7.<:r.- Any officer who, after
having discov~red that a soldier in his cOmr.¥~nd is a des~rt~r

from the r:U.litar~· or naval service or from the l:o.rinc Corps,
retains S'.1ch dcserter in his corrmand ">i.thout informing superior
authority or th~·co:!ll11c~.ndzr of thC! organization to "'hich the
d~s~rtcr belongs, shall be punished as a ooart-marticl may
dir<Jct. n

IIART. 96. General Article .-- Though not mentioned in these
articles, all disorders and neglects to the prejudice of good
order and military disciplL~o, all conduct of a nature to bring
discredit upon the military servico, ~d all crimes or off~nscs

not c".piti'l.1, of ~"hich persons subject to milit.:!.ry 1.1.01 may be
guilty, shall be tal,cn cognizance of by n gi.Jncr:D. or special
or sU:JMary court-martial, according to the n...tura ..'.nd ck:grlJo
of the off.msa, and punished at t!'l::! discretion of such court."

Public Law 759--BOth Congress, Ch~ptor 625, 20 Sussion

Articl~ of '~r 60 and 96 ~erc not changed by P. L. 759.

II. Uav~r Provisi~

•

•
•
•

••
•
•

••
•

•

1. Articl.:ls for tho Govc.:rnmcnt of the Hwy

11ART. 8. Persons to \:hom applic....blc.-- Such nunishiLnt ...s a CO\.lTt
m:'l.rtial IJI3y .:1.djudgo mn,y be inflictod on any p.)rson in the Ikvy--
.......

"'I'wl.:nty-s.)cond (H~rboring des..,;rtors) .-- Or I\...c:liv·J3 or :nter­
t:'l.ins c.ny des~rtcr from any other v;;lss()l of tho ;;wy, kno',;ing him
to be such, ~nd do.:ls not, t~th ~l conv~ni~nt speed

J
give notice

of such d~s0rt~r to the cOrnr.k...ndcr of t~ v~ss~l to ~nich hJ belongs,
or to the como~der in chief J or to tho con~~nd~r of th~ s~u~dron

"
2. Proposed Nwy Bill

"Scc. 6. Article 8 is r..::pc"'lcd."

"ScC. 11. Article 14 is renumbered ".5 Articlo 9 ~nd "'.JOCnded to
rc.1d ~.s follows:
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II ART. 9. Such punishment other th....n dC'lth ".s "'. court rr:.rtinl
M~Y ~djudgc m~y be inflict~d upon ~y porson eubjcct to the
Articles for the Govcrrtr.lCnt of the lhvy-- .........•

"Thirty-second. Or receives or ontcrt"ins ""oy deserter
from thc'milit~ryor ~v-..l servico, knOtTing him to be 3uch, md
dol,...s not, ~·,i.thout dcl1.y, give notice of such deserter -;;0 his
comr:nnding officer or higher c.uthority in tho ch'lin of coP.rn">J1dj

"..........
III. Differences

1. A. iV. 60 .'\ppli~s to o[fic;)rs only; ne\- Art. 9 of the propos~d
A.G.lf• .:lpplics to .:.ny person subject to the A.a.N. (But of.
J~G h~ Opinions, 1912-40, Sec. 417, P1.g~ 281 st....ting th~t the
offense of knovdngly ~d lr.LLlfully h"rboring ~d concG .... ling n
d~scrt0r is .... viol ....tion of A. VI. 96. A. 1. 96 npplics to .'111
~rsons subjuct to the Articles of .l::r).

•• •• In order for A. VI. tIJ to be 1.pplic"l.ble to ".1l officer, the
deserter must be "l. soldier in his comm"nd; no\'1 Art. 9 of pro­
pos.::d A.G.N. V',IOuld ~'.~ply to :my person ".'ho r~ceivcd or cntcr­
tnincd ~nl deserter :rom tho milit"l.r,1 or n~v~l service.

... IV. Rcca.nm~nd1.tions

F,';L - 3

None.

•
•
·.

•
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Uniforn~ 0" Ililitary Justice

Subjvct: Abs~ncc 'lithout Loavc.
A. 1/. 61

1.

1. ;.rticl",s of Har

ArF..Y Provi"s"i",o",n",s
~-_.-

ll;'.P.T. 51. Abs\J:1cC Without Lcavc.- Any person subject to military
13\1 ,-rho fails' to n:pair at t~ fixod time to tho propt;rly' n.ppointoJd
pIae... of duty, or goes frol!l tlli:l samo 'dthout pro~r lC.J.v<J, or
abs""nts himself fron his connand, gUC\l"'d, qua.rt.:rs, station, or
camp wi.thout proper leave, smll be pU:1ish...d as a court-martial
~"\y direct. II

2. Eanu:'),l for Courts-t~artial

t1F3.r. 132. SL'<'IY-FIRST ARTICL'S ('IF '!AR.

lIDi scussion.-'Ihc article is designed to cover every case
not clsol"lherc provided for where any persons sub,icct to •.:ilitary
law is through his OMl fault not at tho pb.co where he is rcquir.,}d
to be at a tiroo ': 'hen he should be there •........ 11

3. Public Lau 759--80th Congress, Chapter 625, 2D Session

A. W. 61 was not chang~d by P. L. 759.

II. Navy Provisions

L Articles for tho Government of the tSavy

II,\RT. 4•.•..... The punish.!:1l::!nt of duath, or such otoor punishm..mt
as a court-martial may adjudge, may b~ irSlict~d on any person
in tho naval scrvicc-- .

II inth -- Or 1IJaves his st:ttion '.1.thout being regularly
r~li,Jv(;d;•..•..... "

IT:.R!. 8 Such punisp ': .mt as a court rortiaJ. may jtr g~ ma.;',"
bl,,; inflicted Oil any person in tho IJ<::.V".{-- •......•

"l'inth ...••..• - Or is ncelig~nt or c"lrclcs3 in obeying
orders, ;

":Jinoteenth••.••... -- Or is abs0nt from his st:\tion or duty
witl'x>ut leave, or after his lc~vc has .,)xpired; 11
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lI:.RT. 9 ..•... ; .Any' officer who absents himsolf from his co:"".r.k"1.nd
without l~nvc, may, by the sontcnc~ of a court martial, be
Nduccd to the rating of s-.Jam:m, sccon~ class •....••. II

n,.HT. 22. (a) Offenses not spccifi.'d.-All offenses committ-.:d
by ;.>arsons b~longing to the Nav, lmich o.rl,.: not spocifi.:::d in th~

fONgoing .3.rticl;s shall be punisrA.:d as a court marti'3.l m......y direct

"
2. Naval Courts "'-'1d Bonrds

I!illfully mssing ship is ch~rgcd und"r .dJN t.rt. 22 (.:1.). If
there is no d~li~r~t~ intent, it is ch3rgvd ~s ~b5 'nee t,~thout

or ov~r l..::['.vc with th..:; fact of r..issinS ship f'S a r.v\.tt~r of aggra­
v.'\tion.

3. Propos,.;d Navy Bill

"Scc. ll. :t.l·ti-:lc 14 is NnUi.'.bcr...d as "rticlc 9 :md a.m..,mdcd to
rend as faDal'lS:

1/ ART. 9. Such punishncnt other than dc:-.th as n. court rn.rti..3.1
n\.1.y adju-Jgc n."-y be inflicted upon any p.Jrson subject to the Articlo...;s
for th0 Gov""rnm:mt of the N~vy-- .

"Uinctecnth. Or is negligent 0 .... can:lcss in ob....ying orders,...... ...,
IlT\';enty-ninth. Or is 1.bscnt ",ithout ,'luthorit;r from his

place of dut;)r;

lIFifty-sevcnth.
willfully I':lisses his

Or, ''Ii.thout tlllthority,
ship er fllObile unit;

dclibcr~tely ~d

IlSixty-firct. Or is guilty of nny disorder or n..:;glect to
the ryrejudicc of goca order and disciplino ...•...•other th1.n any
disord""r or n,;lgl",ct m-.:ntioned in th_ so :,rticlcs j ••••••.• II

"Scc. ? /Lrticlc 9 is rcnurri:>cred .:lS ••rticlc 10 :md 'lmcndcd It

(:.rot. 10 ..-lill re<ld as "'.tnCndcd: ll ..ny off1.ccr who 1.bscnts
himself from his cO;;Ir.'l.."'.I1d vlithout authority, m:ly, by tho scnt.::nce
of <l court rorti<ll, be reduced to th.:: rating of Sll".ClOrt, second
clAss. n )

IIScC. 3. Article 4 is rcnW!bcrod e.s ;.rticlc 8 ,....."'ld ~Ul(:ndcd ••..•• "

(P!"Cs~nt .'.rtic1c 4, p1.!'agraph ~~inth, is not included in th.::l
:lIT\"ndcc. <lrticlc.)
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USee. 15. Articles 22 and 23 o.r~ repealed. n

III. Diffcrenc~s

1. TIw pr..... scnt .•• G••!. d00S not m.....k..: it 1.n offense of .....bs(;ncc
"ithollt l..;~vc to fnil to r..;p..... ir 'It Uw fixed time to the
properly :lppoi.'1t... d pI=tee of duty. Such 1Jl off'insl,) is now
punish!'blc und"r ;.rt. 22(0.), or, in n.:ln7 cases, c'"'uld"bc
brought , ..ithin pr""scnt- :.rt. 8, p.:lr.:lgraph ninth. NOH :.Tt. 9,
p",-r~graph tY',-,nty-ninth, is \/o!"dcd more broadly thm th.J prcso..;nt
~rticlc ;md r.t!.;r be L'1tcnded to cover a1: 0; the t;:p~s of
unauthorized a'!:lscnce sp~cificd in... '0 61. If paro.gr~ph t~renty­

ninth is construed More n~rrowly than this, a f<:l.ilurc to repair
might be punished ~~jr nc~: ;Jt. 9, p.r~gr~ph ninct~cnth, or
par<l.gr~;')h sixt:·-:'irst.

2. N"lvy ;>rovisions r:...~{i:l (I, scp.3.ratc :md nON serious of!'cnsc
of un.:::.uthorizcd absence occurring in conjunction d.th :l.

d....lib....r~te l.nd \'Ji.llful nissing of .,. shin or nobill,; unit.
(Prol')oscd Navy Bill, $cc. 11, rIcn :.rt. 9, Fift:·-S... vvnth.)

J. Navy provisions rokc a scp:lr,1.tc offcflse of th..:: case where
3n officer ~bscnts hinself from his co~nd ~dtho~t authority.
Punish:rcnt permi ssihl,;, for this inc.Lud~s a scntt:nt.e of reduction
to the rating of secu:nn, second class. :... H. 61 provides for
this offense, but .:l. s.:lntcnce of reduction to the rank of priV:ltc
would be permissible on:!.y in time of 11~:-. Cf. C.S., ;~.\I. 44.

IV. Roconm~d~tion~

None.

FEI. - J





Uniform Code of Hilitary Justice

Subject: Disrespect Trn'~d Pre~ident, Vice President, Con~rcss, etc .
.'.. :. 62.

I. .~~rt\.v Provisions

1. :U'ticl~s of ' ler

II.\RT. 62. Disrespect To'·urd. the President, Vice President,
Congr~ss, Secretary of l".r, Governors, Lcgisl1.turcs.-
.\ny officer uho uses contenptuous or cisrcspectful \.'Ords
ag:linst the President, Vicz President, the Congress of the
United St~tzs, the Secretary of ~hr, or the govornor or
legisl~ture of cn.v State, Territory, or other possession
of the United St,~tcs in ·tJ.ich he is qu....rtercd sh:'.1l be
disr:dsscd [ron too service or suf fer such other p\U1ish.'ICnt
as n court-martial nay dirzct.•~, othor ,~rson s~~1cct to
cllit~y !all 'no so offends shall be p.mi5h.d n5 a court­
~rti."l .':l<1.y direct. II

2. ::"nu"'.1 for Courts-:· ..... rti.J.l.

t-:o co::uucnt.

3. Public LCl't 759-8Oth Con,sro5s, Ch .....ptcr 625--2TJ Session

No ch,:l.ngc.

II, N~~l Provisions

1. ~rticles for the GovcrnL~nt of the H.... vy

This offense l~S included under ~rt. 22 (,), offenses not
specified, as conduct to the ~r~judice of ~ood order ~d
disciplino.

2. N".v".l Courts nnd Bo,'U'ds

Only co~ncnt is sp-cific ....tion for th~ offens~ of sending
C'. conte:-'.:JtuDu5 or disrcsp.;ctful lott~r to the Scc:-ctary
of the JI ..... vy.

3. Proposed N....v~' Bill

IIS.~. D ......•

U.'.il'I'. 9. S'tch punishJ:n;..:nt other th:m de'1th 1.5 :.:
court ma:ti"".l m\:,' "l.djudgc f'lay be inflictc.i upon ".ny ~rson

subjoct to the Articles for the Goverrun~nt of the :lavy -

A.-I, 62
P. 1
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llForty-s')venth. Or ('·110) is conto:lptuous or disrespectful
in l~gu~ec or deportment to or concerning the President, Vice Pr0sidcnt,
tho Cor.gress of the Unit<:d St2tcs, the Sccr~t.1.ry of the Navy, or the
governor or lcgisl,turc of any St~tc, Tbrritor~J or other possession
of the Unit~a Stn.t0S .in "moh he is on duty or pr~scnt.1I

III. Diff~rcnccs

The provisions of the' .~rticlcs of :!:l.i' ....ne: the ~ro~3cd N::l.V~l

bill "lrc subst'"'.Iltic.lly thll S~, except th"'!.t :•• 1. 62 spccific".11y provides
th3t ~n officer r.k~ be dismissed for this offense ,nd thus precludes the
Pr..)sid~nt from set tin/; 3l1y r:'.~·.Xir.al.'J. less th".l1 disr:li.ss:.l in such n. C'\SJ.

The :.rm}" ~c. Navy provisions provide for disrcsp.;ct to",:".rd the
Sccr..::bry of the :.r!!C' '!Ild N"vy rc:spoctivcly. In the :u-ticlcs 'or the
go"/crn::l::nt of the arr;x::d s~rvices, the Secret,ry of Dofcnso should be
provided for or '!ll the Sccrot:'.ries of the v-:lriOU3 d~p'\rt!:JOnts Wldor too
generic tcm of .:J..11 c~bi.nct officers.-.
/1..:.kc no

F:L - 1

The Bnll1.ntinc,
comr.cnt.

IV. Recomn:c-nd'\tions

Keeffe, l'cGuirc, l!hito, ,nd V...ndcrbilt Reports
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A. '1. 63-65
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Unifor" Code of l:ilitary Justice--
Subject: Insubordinate Conduct Tarard Officers and i1oncomnissioned Officers.

A. W. 63-65.

I. ~ Provisions

1. Articles of War

"ART. 63. Disrespect Tow:J.rd Superior Officer. - Any person
subject to rlllitary law r.ha behaves hir.tself "lith disrespect
to.:ard his su;-crior officer shall be pur.:ishcd as a coltrt­
oartial. nay cirect. II

"A.1T. 64. Assaulting or lTillfu1ly Disobcyin::r SU!.lCrior
Officer.- Any person subject to r.-ilitary la\: ,-no, on any
protense vmatsocver, strikes his superior officer or drav.s
or Lifts up any l~apon or offors any'violence against hie,
being in the execution of his office J or ·.1illfully disobeys
any lawful co~~d of his sup~rior officer, shall suffer
d.:lath or such other punishr!lcnt as a court-n.artial may direct. 11

"ART. 65. Insubordinate Conduct TO?Jard Noncor:>.mi.ssiork.:d Officur.­
Any soldier who strikes or assaults, or who Rttc~ptS or
threatens to strike or assault, or tdllfully disobeys the
lauful order of a warrant officer or a nonconnissioncd officer
while in the execution of his office, or uses threAtening
or insulting language or behaves in an insubordinate or dis­
res~ctful r8nner toward a tarrant officer or a noncomnissioned
officer rnilc in the execution of his offico, shall be punish~~

as a court-nartial IiJay direct. II

2. Manual for Courts-l~rtial

"Par. 133. DISRESPECT 101"ARD A SUPERIOR OFFICER.

"Discussion.- Tho disrespectful behavior contcr.lplatcd
by this article is such as detracts fron the r0spect due to
thu authority ~~d person of a superior officer. It nay consist
in <locts or langu~c, hm'/ever expressed.

11It is n"'t essential thet the disNspectful behavior be in
tho presence of tho superior, but in g.::n .ral it is considered
obj..Jctionn.blc to hold ono accountable uncLr this article for
'.In.1.t was said or dr)Oc by hin in a purely private convcrs:l.tion.

"The officer tOl'rard. whon tm disr.:lspcctful bcho.vior was
directed r..ust have been the superior of the accused (!.t tho tine
of the acts chilrged; but by superior is not necessarily rc,::lnt ­
"l sU"lCrior in r,"nk, as ,:l. line"officcr, though inferior in rank,
may be the cOl!r.\,;.llding officc;r, end"thus the superior of a staff
officer, such as a oodicnl officer.
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IlDisrl.::spcct by 1~rd.S r..ay be conveyed by opprobrious
epithets or other contur.~lious or dcnunci~tory lan~gc.

Disrespect by acts r,~y be exhibited in ~ v3ricty of codcs-­
:".5 n' glcctL"g the custoo"ry SalUt0, by ~ mrkQd disdain,'
indifference, insolence, inpcrtincncc, unduo f~r.dli~ity,

or other rudeness in the presence of the superior officer.
(3inthrop. )

ll'.!hurc the ,1.ocas.:=d did n'Jt lmow thC\t t~ person 1.g;li.nst
1!han the 'lots, etc., y·cr.:: directed ','11.5 his superior officer,
such In.ck of knoh'lcd&-:. is '" defense.

"PMof . -(a) That the accused did or onitt.:ld to do ccr­
t:lin 'lots or us.:.:d certain langu<' go to or concerning 0. ccrt'lin
officer, as nllcgcd; (b) that-the ~h ...vior involved in such
~cts, omissions, or ~~rds ~_s, under c~rt~ln circunstances,
or in ~ certain connection, or with ~ co::rt3in r..cn.ning, as
"U-.lgodj ~d (c) trot the officer tr"l",,..q.rd rthoc the acts,
onissions, or w'~rds Here directed'':'s tlx: .:lccused's superior
"lrficor. rt

nPOor. 134. <'l. ASSAULTInG SUPr::RIOR OF'::'!CER

"Discussion.-- The phrase 'on (lny l'm:ltsouvl,;r' is not to
be und~rst~od as excluding as ~ dufense th-.l fnct that the
striking \"1,:',5 dono in legitir..l3to self-defonsc or in the
disctu...rgc of sone dut~r, such as is enjoined in A. W. 67.

ItBy 'superior officer' is n~'Ult not only the cl'Jmmanding
officer (If the accused, whatever f1ny b.:; the rlotivc rnnk
of the tv~, but ~y other co~ssion~d offic~r of rank sup0rior
to thnt '''If the accused. Th:!.t the: ~ccused did not know the
officor to be his superior is ~v'\ilnblc .:lS ", defense.

liThe \lord 'strikes I r:lO.:l.ns nn intuntion~l blow "lith nny­
thing by \lhich a blow C:".O be given.

"The phr'\se 'drm!s or lifts up .:my \7lH1.pon ag,~inst'

covers any siople assault cocr.dtted in the marmer stated.
The weapon chiefly had in view by the word 'draw I is no
doubt the sword; the term. might, however, apply to a bayonet
in a sheath or to a pistol, and the dratling of either in
an aggressive manner or the raising or brandishing of the
SaJ:1C rn.naciously in the presence of the s upcrior and at him.
is the sort of act contemplated. The raising in a threatening
manner of a firearm ("m.ether or not loadod) or of a club, or
of any ir.lplemont or thing bj" l"hich a s~rious bloVi could be
l;ivcn, would be 1.i.thin the description, 'lifts up. I

(, linthrop.)
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liThe p~.:-ase toffers any violence against him' cor.,prises
any fom of battery or of rore assault not emraced in the
preceding more specific terns lstrikes I and 'draws or lifts
up. t But the violence where not executed must be ph~rsically

attcr!lptcd or Menaced. A nere threatening in words uould not
be an offering of violence in the sense of the articlo.
("inthrop. )

I1An officer is in the execution of his office t',n,,;n en­
gaged in any act Or survicc required or authorized to be dono
by him by statut...:, raBulation, the order of a superior, or
military usaGe. I (1 '.inthrop. ) It rna:r be ta!:cn in general
that striking or using violence 8ciainst any superior officor
by a p::rson subjuct to military la\,', ov...:r .;hoo. it is at the
t~ too duty of that sU,x:rior offie.... r to i.nintnin discipline,
l',uuld be striking or using violonce against him in tho
oxpcution of his offico.

llProof.-(a) That the .:l.ccuscd strock a ccrt,"-in offic(;r,
or drew or lift,l.:d up a \'rOO-pon ll.g".inst hin, or offer~d violence
C'.gainst hir-, as o.llcgoJd; (b) that such officer l'ns the
accused's sUJX!rior officer o.t the tine; and (c) th"lt such
surcrior officer ~ms in the execution of his office :\t the tire.

"b. DISOBTIING SUP~RIOR OF~ICER

rlDiscussion.--The willful disobedience contc.mpl".tcd is
such as sho~s ~n intontion~l defiance of authority, as ,mere a
soldier 1s biven an ordor by nn officor to do or cease from
doing a ~~rticulnr thing ~t once nnd rufuscs or deliborately
omits to do ':thnt is ordered. A neglect to conpl~l ,"ith an order
through heedlessness, remissness, or forgetfulness is nn offense.
cho.rgeablo under A. W. 96. .fuerc the order to a person is to
be executed in the future, a statement by him to the effect
tm.t he intends to disobey it is not an offense under A. ~1. 64,
<1.1 though carrying out such an intention nay be.

I'The order oust rv13te to r.>.ilit ...ry duty ....nct be one: which
the superior officer is ':"!.uthorizcd under the circunstnnces
to l:;ivo th.... accused. Disobcdh:nce of 1J'I. order \'.Ihich has
far its sale objuct th;;: ntt..·..i.nn..:nt of soce priv~tc end, or
which is r~ven for the sale purpOSG of incr~2sing the penalty
for an offense which it is e::p;:.;ctcd the accused nay cor.nit,
is not punish.:!.ble undor this nrticlc.

ITA parGon can not be convicted undur this article if the
order w~s illegal; but 3n order r:quiring the porfo~nce of
i\ milit,~ry duty or net is disobcy..:;d :1t the peril of the
subordin..1.tc. Disobedience of .:>.n illegLll order might undor
sene circun~tnnees involve an nct of insubordination proporly
ChD.rgcllblo under A. W. 96.
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llThnt obedience to a cOT:'{'l:md involved 11 violD tion of the
accused's religious scruples is not a defense.

II Failure to cooply with toc g.::mer-ll or stunding orders
of a cor.ra.--md, or Ylith the ~y R'Jgul~tions, is not :u'l offense
unde:r this o'lI'ticlc, but under A. W. 96; nnd so of :l. nonpcr­
forr.mncc by a subordinate of my nero routine duty.

liThe f,)m of <m order is i.;.n...tcri~lJ c.s is the r.',ethod by
which it is tr~snitt~d to th. "!.ccuscd, but tho co~rwnication

~st .:.r.J,r.lunt tJ ~ order and the o.ccuscd r.tUst know th~t it is
frorn his superior offic0r; th~t is, 11 conr;dssion~d officer
who is auth~rizcd to give the order \~vthcr he is superior
in r.:lnk to t he .:l ccused or not.

IIProof.-(a) That the accused Nccivcd :\ c"rt:~.in cOl:V:Iand
froo 11 certain officer .~ all~gcd; (b) th ...t such officer was
the accused's superior officer; and (c) that the accused ui.ll­
fully disobeyed such coomand. A cOn'r.'.and of a superior officer
is 9resumed to be a lawful cOn:i'.and. II

"Par. 135. a. ASSAULTING A --'ARRAUT OFFICER OR A Uot!CO:~HSSIONED

OFFICER.

lIDiscussion.--•.•....•.••.•The part of the article relating
to assaults covers any unlawful violence against a ~~rrant officer
or a noncommissioned officer in the execution of his offic~

vlhether such violence is merely threatened or is advanced in
any degree to~~rd application.

tlProof .--(a) That the accused soldier struck a certain
w~rrant officer or noncommissioned officer as alleged, or
assaulted or attempted or threatened to strike or assault him
in a certain manner, as alleged; and (b) that such violence
was dono, attempted, or threatened while such vnrrant officer
or noncommissioned officer vas ~1 the execution of his office.

"b. DISOBEyItlG A '.'ARRANT OFFICER OR A I'ONCO:-:ISSIOllED OFFICER

UProof .-(a) That the accused soldier received a certain
ord~r from a certain \~rrant officer or noncorrmissioned officer,
as alleged; and (b) that such order was given \¥hila such
warrant officer or noncommissioned officor was in the execution
of his offico; and (c) that the accused soldier vdllfully dis­
obeyed such cOl!ll!\B.nd. An order fl'Or:l. II \errant officer or a non­
coamissioned officer in the execution of his office is presumed
to be a la,.,ful order.

"c. USlllG TH.'~AT:ilD:G OR II:SULTING L",rcoU.\G1: OR 8::H.I'JI!:G III AN
I:!SUBOfIDUIATE OR DISRESPECTFUL I!Al~IER 'IO'IARD t. :lAJUWlT OFFICER
OR A ll(lNCO:: ·ISSI0:iED OFFICER.

"Discussion.- The word 'toward 1 linits the application
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of this part of the article to language and behavior within
sight or hearing of the VTarrant officer or noncoomissioned
officer concerned; the ,~rd not being used in the same sense
as in A. II. 63.

UProof .-(a) That the accused used language or did or
omitted to do acts under certain circur.~tances, or in a
manner, or l'ri.th an intended meaning, as alleged; (b) that
such language or behavior lIas used toward a certain tlarrant
officer or noncarnrnissioned officer; and (e) that such
warrant officer or noncom~ssioncd officer vms in the execu­
tion of his office at the time."

J. Public Law 759-BOth Congress, Chapter 625, 20 Session

No change.

II. I1avy Provisions

1. Articles for the Government of the tlavy

tI.o\RT. 8. Such punishment as a court-martial may adjudge r.l8.y
bu inflicted on any person in the ilavy-- .

"Sixth (Contempt of superior officer) .-- Or treats his
superior officer with contempt, or is disrespectful to him
in language or deportment, while in the OY.ccution of his
office j

!1Seventh (Combinations against cOJml:'lnriing officer).-­
Or joins in or abets an,'{ combination to weaken th~ ]a wful
authority of J or lessen tho respect due to, his commanding
officerj .•.... ,

"Twontieth (Violating general orders or Ngub.tions).­
Or viol3.tt.s or T0fusos obedience to any lawful general order
or regulation issued by the Secretary of the Navy; II

U:\RT. 4. The punishment of doath or such oth,'r punishment as
a court-~rtial m~y adjudge cay be inflicted on any person in
the nav~ s~rvice- .

ll$ccond. (Disobedience of orders) .-- Or disobt:ys the; lawful
orders of his superior officerj

"Third (Striking sup.:.:rior officer).- Or strikes or
~ssaults, or ~ttcmpts or thr.~tcns to strik~ or assault, his
superior officer"while in th~ eX0cution of tho duties of his
office; .....•. . ... II
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2. Naval Courts arA Boards

rlSSC. 63. ContWJ1_pt of sup.)rior officcr__ • ~ * •• *" .•

nElements: It is ~sscntial that the 5upurior officer
b~ pr...:sont and in th~ C~(o('ution of his offico at the time,
but it i3 i..r!Ir:'.at.... riallfhcther the ".'eros or 'lets b...: directed
to\mrd him in his official or ?rivatc cn~~city.

nTh 3cCUSQd must knmt t.."l::lt th\.: p::r-son to whom the
langu:-.gc or dcport~nt ~as dir.::ctcd ·taS, in fact, his su!Xlrior
offic...:r.

IIDisrcSFMJct by dcportm...nt o."\:r c:mibitcd in ::l variety
of modcs--as by ncgl~cting the custor~~ry s~utc, by a carxcd
disdain, indiIfcr~ncc, ~rtincncc, undue f~~liarity, or
other rud.::ncss in the presence of thu superior offlcl.'r."

trS:;~. 47. Disobedience of ordcrs.-- .

rrElcncnts: rolo sp::lcific intent is n'::CQSS J.rYJ but the
order !':lust be understood, too accused know th-,t it is from
his superior officer, and the disob'-ldionco \filful.

IIISupcrior officer' as here used includes petty and
noncommissioned officers.

11111...: o:"d.er must relate to r..ilit.".ry duty nnd be one
which the superior officer is ~uthorized und~r tho circum­
stances to give the nccused. The nccus~d c~nnot be convicted
of this charge if the ardor ~as in fact ill~gal.

HThc form of tho' order is inuno.t~rin.l so long :loS it is
definite .'md positive, as is the 8-.lthod by which it is
trnnsmitted'to the accused; but th...: communic:\tion must nmount
to an order.

"rlhcn the order 1s to 1x: eXl"lcutl..:d. L'1 the future, neglect
to comply ther';;l'.i.th is not, as a. rule, chnrgcuble under this
article but under the charge of conduct to the prejudice of
sood ordur and discipline, nnd the snmc is true of ~ refusnl
to obey such on order before the tim..: s.:::t for its exccut ion.

IIFtilurc to comply ~'1i.th the N:wy Regulations or with
g~ncrtll orders is not ~ off~nsc under this charg~, but under
the 8th A.C.N., paregraph 20.

lIDisobedience of n. local order is P,Jl offense under the
g~ncral ch;trge. NonpcrforCJancc by .... subordin.:lte of routim
duty is tlropcrly ch'lrg~d as neglect of duty. II
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USEC. 48. Striking and assaulting his sUINrior officer.-..••.

lIElcmcntf".: To strike means to inflict an int.::mtioncl.
blow.

nAn assault is an unlm;ful offer or attclapt ,-lith force
or viol~nce to do a corpor~l hurt to ~~othcr. Rushing,
air.ling a blow, or pointing a v,capon at another is an
assault. It is the apprehension of hurt, not the ~al

d~sign of the off~ndcr, th~t c~nstitutcs the offense.

"There must be intent, "ctual or :lpp:u-cnt, to inflict
corporal hurt on ~~other.

tI'Mlere must be some overt nct tOW3.rd c~.rrying out such
intent as opposed to ncrc preparation.

liTho force or viol~ncc I:n.lst be physic".1j mere \lOrds,
hoviov""r thrcat...:ning, or insulting gestures arc not in them­
selves sufficient to constitute on 3Ss~ult.

II It is inmat0rial th.:!.t the off.::ndcr is not in a. position
to conaumnate the thr~atened injury, provided thJt the
sUp:lrior officer believes there is a prosent .:lbility to
injure him. .Ex3r.lple: Although n weapon pointed c..t a person
is unloaded, this may still constitute an offense.

nAn officer may be in the ox~cution of the duties of his
office without being on duty in th~ strictly milit<"\ry sonse.
This phro.sc may properly be defined: In the perfor~~ce of
:m act or duty either pcrt:'\ining or incidont to his office
or legal or appropriate for an officer of his rank and office
to perform. An officer is deemed to be in the execution
of his office when enga.ged in noy nct or service ruquircd
or cuthorized to be done by hin by statute, regulation, tho
order of a supc:rior, or usage of the service. II

"SEC. 75. \/iol'1ting g"n..::r.::ll ord.,)rs or rcgulo.ti'?ns.--. t••••••

"Eh:::m..::nts: ;i.S a pr.::lctic~l jn..;.nn r 'viol:1.tion of I

includ~s 'refusing ob~dionce to' and th~ fo~~r t~~ should
b-.: uscd in the ch:-.rge. A r<.:gul:1.tion or general order
issued by the Sc:cr...:t.:-.ry of the NavJ,- is l~\'tful tho.t is not .in
conflict ,nth the Constitution or the provisions of ~ sct
of CongI"-'ss. Uo specific intent n~cd be ShOl.'l'l.. n

3. Proposed thvy Bill

"ART. 8. T:le punishracnt of d.Juth, or such ther punish:xnt
.:l.S :1. court I'larti<\l ~y adjudg..::, n.:!.j" be inflicted on :my
person subj~ct to the Articles for tho Govemncnt of the No.vy-

lTenth. Or dDes not prop0rly obs~rvu the rdcrs of
his com..'\nding officer, and us.;.: his utmost c:xertion to co..rr;y
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thea into execution, when ~rd~rcd to pr~pnrc for Qr join
in, or whc:n actu'lll:t cng'lgcd in b....ttlc, or ",'hile in sight
of 1J1 eneMy; -

'1\K!lfth.· Or docs not us\..: his utnost exertions to
join in b.:lttlc J lhen so ordl,;rcd. . ' II

"ART. 9. Such punis!-C'..,.;nt oth...r th~ dCr!.th :'!.s a. ~urt nartial
roy ndjudgc !.1.....y be inflicted u900 any person subject to
the Articles r :- the Govc~nt of the: lhvy- .

'Thirtecnth.
or gestures taword
strikes, thrcat~ns

Or uses provoking or NPM.:lchful words
any pcrs~n in the nav~l s ...rvicc, or
to strike, or assaults ~ny person;

rSixtc~nth. Or treats his superior offic~r with 000-

t ...r.tpt, or is diSNS;x:ctful to hin in l:'!.n~~a.ge or dcportncnt,
while such superior officer is in tho cxccuti"Jn of his
office;

'S,"vcntccnth. Or j"lins in Of" abets any co:r.bination
to \'lc1.kcn the l.'U·;ful auth?rity of, or lesson tho r..::s~ct

due to, his cOmG~ndL,g 0fficcrj

'Thirtieth. Or violates or refuses obedience to any
1<l.wful g.;::ncral ')rder or r.:::gulo.tion issued by tho Secrct.:lr~,.

of the N,wy;

'Fiftieth.
order of proper
or qua.r<mtine.

1. Disr~spcctful C0nduct.

Or resists arr.,;st b~r or disobeys the L'lt"'ful
authority, or breaks a.rr >st, restriction,

'"
III. Differences

Und..::r the A. G. t~. the teITl nsu~orinr ;)fficer II includes
w~rr~t 0fficcrs ~nd nonconnissioned ~fficcrs, ,mile under
tho Articles .if War, "fronses against ...,'a.rr<lnt officers
~nd n')ncCF.Oissioncd officers o1.rc triible under s~~~~te

Jrticlcs.

It is n~t ncccss ....ry th:'l.t the disrcspc;ct occur in the
pNscnce ''If an A~r conrnissioned officer, but if the p:::-son
)ffended is ~ ~rny n~n-c')~nissi"lned ,fficer r 3 N~vy

c'lJ:Tli.ssi::med ",r n">n-c-;no.ission-.;d 'lffic(;r, such pcrs'm oust
be prescnt ~nd in the executi~n of his duty.

The A. G.~'. nakcs c00bining t '·r...~c:n th.... l~ful
~.uthrity f, :.r to lessen the NSpvct due 3 C::)f:·.r.klnding
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officer a scpnr.'l.tc offense. The specification in NC&B,
$...:c. 64, d"::;llS with cor.Jbining to lessen the respect
due to his c~rz:,~ding offic~r.

2. DisJbl)yi.ng Ordt.:rs.

Und~r the :.rticL... s of W'U", the ~ff..:nscs f dis:lbc~...ing
c .Yussi,n..:d ffic..:rs ~d disobeyL~g nor.oormissioned
officers ~re tre~ted sep~r~tel~J v~ile under the proposed
A.G.:I. the of~ense is disobeying the order of ~l.'ful

,::mthority, ,i1.ich presUJ:L.'1.b1:r continues the present ;1.'lV~r

pr.:lctice 0:' not distinguishi..!lg bet\:cc:'l connissioned :1.nd
nonco~£lls5ioned officers insof~ as this offense is con­
cerned.

The offense of disobe~~~ '1.0 Arrow commissioned officer
is punish:tble b:,t dc.-:th, uhile und.er the proposed A.C.H.
anly certain b~ttle ~isobedicncc offenses nrc punish.:lble
by dc,th.

The A.G•• I. l!l.C.kcs disobedience to ,'1 gencrcl. order or
rcgulntion issued by the Secretary of the N~vy ~ ~p'!.rate

off~nse, while under the Articles of W~r, such disobedience
is tried under the gcn~r~l ~rticlc, A.W. 96.

3. Assault

Assaults ~g~inst com~ssioned ~nd noncommisioncd officers
under the Articles of I.'Jar nrc trcated scp'\rntely, nhile under
the proposed A.C.li., '...11 asscults aro tree:.tod alike.

Ass:tults against superior comnissioncd ArrJj' of~icers nrc
punishable by death, ,,,hilo n.ssnults ngo'linst Army non­
co~ssioned 'lnd N~v7 superior officers '\rc not.

Using threL'.tcning l,....ngu~'-' is 'm off6nso l.g01.inst
A.~". 65 (non-comr.U.ssioncd officers), or A.H. 96 (gener.:!.l
article), or A.G.N. 9, Thirteenth.

IV. RecoMmendations

Thcr~'nro no conoents on these offenses in the McGuire,
B~l:J.ntine, ','hitc, Keeffe, or V.::mdcrbilt Reports or Navy
J~G Rccocmcnd~tions.

F:lL - 1
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A.p. 64

"..,' ·~c "f'.~ of j'ilitary Justice

Subject: Assaulting or ~Iillfully Disobeying Superior Officer.

S.JC C.S., A.H. 63 - Insubordinate Conduct TO\'.'ard Officers
and Uoncocnissioncd Officers.
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A.t:. 65

-''1.i r n,- rode ~ :!ilitary Justice

Subject: Insubordinate Conduct Toward Nonconcissioncd Officer.

Sec C.S., A.~J. 63 - Insubordinate Conduct Touard Officers
anct i!oncornissioncd Officers •
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Unifonn Code 2f ialitary Justice

Subject: I:utiny or Sedition, A.H. 66.

I. ArF.~ Provisions

1. Articles of liar

1100.. 66. T:utiny or Sedition.- Any person sub,1ect to r.li.litary
law who attenpts to create or "'he begins, excites, causes, or
joins in a.·w nutin~T or sedition Lr'l. any co:.l~an~·, party, post,
camp, detachnent, guard, or other c~nd shall suffer death
or such other punish.,"':lent as a court r..artial may direct. "

2. Canual for Courts-llartial

"Par. 130. SIXTY-SCI'H ARTICLE OF .IAR

"a. ATTE1!PTllIG TO ClEJITE A l.fUTlllY OR SSDITIOtl.

trDiscussion.-- ::utiny imports collective insubordination 3lld
necessarily includes some combinatbn of t\'.'Q or roTe persons in
resisting lawful military authority. Sedition implies the raising
of commotion or disturbance against the State; it is a revolt
a ainst legitimate authority and differs from mutiny in that it
implies a resistance to lawful civil power.

liThe concert of insubordination contJmplfl.ted in mutiny or
sedition need not be preconceived nor is it necessary that the act
of insubordination be active or violent. It May consist simply
in a persistont and concerted r~fusal or omission to obey orders,
or to do duty, "ith an insubordinate intent.

"An attempt to conmit a c1'ij'1o is an act done ,'lith specific
intent to commit the particular crimo and proxiJ;;a tcly tending
to, but falling short of, its consurrr:.ation. Thero l"'.ust be an
?pparent oossibility to comit tho criJne in the r.larmcr sp.::cified.
Voluntary abandonment of purpose aft~r an act constituting an
attempt "hile material in extenuation is not a dcf..lnse.

liTho intent \lhich distinguish"':'s r:mtiny or sedition is the
int_nt to resist lawful authority in cornbirn,tion with others.
The intent to create a ~tiny or sedition ~y be dcc1arcd in
words J or, as in nl.l other cases, it nay be inf~rNd fran acts
done or frof'l the slJ..l"':"ounding circumstances. Ii. si.n{;lc individu.J1
l";3y harbor an intent to create a rnutin:,' and r:lA'.l conrnit SO:lC overt
act tending to croatc a mutiny or sedition and so be guilt:! of an
att~~pt to cr~atc a Dutiny or sedition, ~LL~c \~cthcr t~ 'as joined
b;,' others or not, or ,m\Jther a I:lutin)' or s.:!dition actually follow.::!d
or not.
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"Proof.- (a) An act or acts of accused ':lhich proxirnz!.t..:::ly
tunded to crentc a certain L~tcndcd (or actual) collective
insubordination; (b) a s~cific intent to cr.,:;ate 0. certain
int~nded (or actual) coll~ctive insubordin~tioni and (c) th~t
the insnbordin~tion occurNd or '.1llS intendcd to occur in a
company, pnrty, post, c~mp, dot~ch~~nt, guard, or oth~r corr.u1nd
in the Army of tho Unitcd St~tes.

"b. B,GnmING OR JOD1ING IN A )lUTINY OR SBDITION.

"Discussion.--Scc IJ6a. TheN co.n bo no actu:'!.l mutiny or
sedition until thcrc has bc~n an overt act of insubordin~tion

joined in by t1;0 or roTC persons. TherefoTC no ;.>Orson can be
fOlUld &uilt3r of beginning or joining in a outiny lUlluss an oV:.lrt
~ct of mutiny is proved. A ~rson is not guilt7 of beginning
:l rmtiny unl~ss h.J is th....: first, or :'..!:>ong the first, to COl..v.rl.t
~n overt act of nutinYi and a person can not join in a nutiny
l'i.thout joining in sone ov..:=rt net. H~nce presence of the ~ccusod

at the scene of J:!utiny is nccess:lry in these h~ cases.

llProof.-(a) The occurrence of cortcin coll(;ctivu insubor­
din.,.tion in a conp:l.~', p..1.rty, ')ost, C<l.,p, d.. t.:".ct\r1l.;nt, or other
COIT and in the Arr.y of tho United St.".tcs; :md (b) th,~t the D.ccuscd
beg~ or joined in such cert~in coll~ctive insubordination.

"c. Ci.USING OR ::XCITI}iG A J:uTINY OR SEDITION.

"Discussion.--See 1300. As in lJ6b, no person C,'m be guilty
of causing or aY.citing a mutiny lUlless in overt ict of mutiny
follows his efforts. But a purson ~~y oxcitc or cause D. mutiny
\'Iithout taking porsonal p.'\rl in, or b..::ing pr.;scnt "'.t, thu demon­
strations of mutiny "·hich rc:sult from his acti\'ities.

nproof.-(a) The occurr.:!nce of-cert ....in collcctivo insubor­
din..... tion·in a ccrt:J.in conpa:ly, party, post, C3laP, d.:t"chnent,
or guard, or other cor.~d in the Arny of the Unit0d St~t_s; nnd
(b) ,,"cts of th...: n.ccusud tending to C~USu or .:;xcito the c.:lrtain
collectivu insubordimtion. 1I

J. Public Law 759-BOth Congress, Ch~:?ter 625, 2D Scssion

•
ilo chiID£c.

II. N,vy Provisions

1. Artiell.,;s for tho Govornr.l~nt of the Navy

II Article 4. Pcrsons to "fhor.. npplicablc. -- The plmislur..... nt of dc ......th,
or such other punish!~lOnt as Do court-m....rtial mD.Jr adjudgu, na.y be
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2. N~v~l Courts ~nd Bo'lrds

1~.lJ. 66

(mutiny.
(mutinous asscnbly.

"

O:'king )
1. (:,ttcnptL~g to roke) a

(Uniting ,lith )

IISec. 46. Hutiny.-- •..... Ch".rgo:

inflicted on nny person in the nnvll.l scrvice-

II:;ighth (:~utinous 1'lOrds).--Qr utters :my scditi'.)us or
nutinous ",fords; .......• II

1I.\rticle 8. Persons to whon "'.pplic:>.ble.--$uch punishment as a
court ~rti~l'~y 'ldjudg~ nay be inflic~_d on ~y p~rson in tho
Navy-.......•

IlFirst (Mutiny) .-Who n..'lkcs, or <>.ttcnpts to nn.ke, or
unites ",tith ~ny J:U1tiny or r'.otinous assenbly, or, being ttitncss
to or prc~nt ~t any nutiny, docs not 00 his utnost to suppress
it; or-kno\',ing of any nutinous ~sscf:lbly or of any intended
nutiny, docs not irT1cdi~tcly connunic~tc his kno,~cdge tv his
sup.:;rior or cOJ':1f.'i:mding officer; ....•...... n

IIElon...nts: 1. Uutiny consists in an unlm','ful opposition or
rcsist..1.nce to or dcfi.:l.nce of surx=ior'r.ilit'lry authority, rrith a.
dclib0r~tQ purpose to usurp, subv~rt, or override the s.:l.ruo:
Sinple violenco rtitheut proof of',urpose to usurp, subvert, or
override authority is not ~utiny. Specific i~tent is nn essential
clcrent. To conplatc the offense an overt ".ct of mutiny I!lust
occur. This I!lD.;r consist, hOl':'Over, of ~ persistent refusal or
anissien '1:ith the essential intent. To constitute nutiny it is
n~t nccess~ry th~t there shoulc be a concert '.)f sevcr~l persons,
though it will be r~re th1t this is Incking.

•

"Uniting d.th :'l f:lutiny is the off0nse of Qnc who takes part
in ;;J. nutiny nt any stage of its progress, whether he eng1.gcs in
actively executing its purposes, or, being present, stimul'1tes
~nd cncour~ges those \tho do.

U:. DutinOUS ~ssenbl:r dirf~rs fror.l n. MUtiny in thrlt, 1.lthough
the intent to comit C Dutiny is cntcrt~inod, n') ov",;rt ~ct ~s

yet ')ccurcd.

"
"Lesser included offenses: Under ch..'lrge 1, lattempting to
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n.:lkc l or luniting ,"lith l under the ch..1.rge of 1r.1.~k1ngl, <lnd
'outinous ;t.sSClfJbly' under tnutinyl.

"Under any of the thNe cht'..rgos, conduct to the prejudice
of good order ~d discipline.

t1S~ple spc:cific ....tions:

'! :AKIlIG A 11JTINY

1'S?ECITIC':"TIOrl

"In th:"'.t A , 8. C , senn.:m soc ..od class, U. S.
n....vy, D E. F , f:ir{;naJ'l third c1..1.s5, U. S. rhvy, ....nd
G H. I , privntc, U. S. l::lrino Corps, ,·thile oorving
.:'.s gcner.:'l1 c :>Urt-lX!.rtial prisoners in the U. S. n....v.:l1 prison
.'\t th<,) n....vy yard, , , hewing c-.nspircd ~'1ch with
the 0ther to t:1utiny ~bninst the l~wful nuth~rity of '\nd esc~pe

fran the 1nrrful custody ?f U V. "1 , COXSVr'lin :md
X Y. Z , seorun second C1.... 3S, U. S. U~vy, st"'.ti"'ncd
~t said pris~n "'!.Od ~n duty as sontincls ov~r thu af~rwsnid

C , F , "'.nd I , did, 0n or about September 5,
19 ,while in the s.:-.id oris"n ....nd \/hile in the 1nwful custody
ofthe s1.id 1 "'nd the s"'.id Z , r.L..ke 0. mutiny'i.gninst
the l,\,'!ful ."'.Qthnrity of the s,:\id 1,7 , nnd the s:lid Z ,
in th.:-.t they, tho s..1id C , F , end I , did then
nod there by force nod violence take fr'IM the s~id :1 a·
C?lt o.utomatic pistol .....nd a bunch of l(cys, end did tic, bind,
f~stcn, nod s~curo, nod assist in tying, binding, fnstening,
und securing tho fact and hilnds of the s.:l.id H '1Od the said
Z , nnd did therein end thereby ese ...pe from the lawful
custody nf th...l snid ., nnd the snid Z ; tho United
St"tv::; then b...:ing in ~ stnte of HD..r. • ••••••••••• 1I

"SCc. 65. Seditious or fJutinous rIJrds.-- .

rrEletlt.-nts: J:utiny is =:.g.....inst f"ilit~ry ::.uth0rity; sedition
1.g"'.inst civil.

IlS;Jditi~us "J1Jrds knd to dccr:'.Clc md vilify tho Constitution,
t .... pronate insurrwction "'!IlC circuL'1te disc'mtent, t- -..sp.::rse
justice .:'.l1d ".nywisc i.."J.p:o.ir the exercise )f the functi os of
G'vcrn.'J..:mt. Tho "nrds oust h..1.ve been kn,""rfinb!-y uttered .md \'Ii.th
seditious intent. Sedition ioplies ~ rcsist"nce to l~ful civil
powor.



IEighteenth. Or utters any seditious or tI'.utL'1oUS ,'ordsj

'"

nART. B. The ~unishnent of death, or such other punishment as a
court I':\8rtial r.t.ay adjudbe, may be inflicted on any person subject
to the Articles for the Go",'CTrw.LCnt of the Navy-
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"Similarly mutinous "Jords are \'",rds tending to
effect as regards cilitary or naval functions.

'First. \Tho oakes, or' atter..pts to =.a:<c, or unites with any
mutiny or OUtinOll5 assembly, or, being witness to or present at
any mutiny, docs not do his ut.r.lost to suppress it; or knowing of
any r.lutinous assembly or of any intcndC<l nutiny, docs not i.nned­
iately communicate hi 5 lmo·.Jledgc to his superior or conmanding
officerj 111

"ART. 9. Such punishnmt other than death as a court nartial may
adjudgo may \xl inflicted upon any person subject to the Articles
for the Gov..;rnrnent of the Na.vy-- .

same

3. Proposed Navy Bill

.........
III. Differencos

The definitions of mutiny in both the A~1 and Articles of
\'!ar are extremely broad. Under these definitions, it is possible
to include many acts not ordL'1arily thought of as mutiny. For
instance, the Navy sample specification for mutiny deals with
a prison break using force.

Although the offenses under tho AGN and A.W. cover the
same acts in gancral, the Army provisions arc broader in that
the Army offense of attcr:lpting to create a r:mtiny or sedition
includes norc than the Navy off~nse of utt~ring mutinous or
seditious words.

•
The us.:: of the t":ord lloa.ke ll in the Nav~r offense or n.aking

a Mutiny is ambiguous as it has tho connotations of "crcatingll,
Ilcausingll, or 'rexciting. n It is va!"'J doubtful ,mother those
connotations aN intended.

IV. RccoP.lf,l\.:ndations

There arc no connents on thes", '?rovisions in the !~cGuirc,
Ballantine, 'lhitc, Keeffe, or Vanderbilt RtJports or the Navy
JAG rcc~r.cndations.

FE!. - 1
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Uniform.CoAe of Military Justice

'- S'.1l.d~ct: Failure to Suppress Uutiny or Sedition.
A. I. 67.

I. Army Provisions

1. Articles of Vial'

II ART. 67. ?ailure to Suppress I~utin:r or Sedition. -- Any officer
\ or soldier who, being present at any mutiny or sedition, .

does not use his utoost endeavor to suppress the same, or,
knO\T.ing or raving reason to believe that a mutiny or sedition
is to take place, does not without delay give infomation
thereof to his cor.rnanding officer shall suffer death or such

• other punishment as a court ~rtial r:ay direct."

2. i:anual for Courts-l~artial

••
•

•

Par. 137

"a. FAll.UP.F: 'l") SU?PRSSS 1:uTUlY OR SEDITION

II Discussion. 'The article applies only to officers and
soldiers. Similar acts or omissions by other persons subject
to military la'll are chargeable under A. i/. 96.

nOne is not present at a mutiny unless an act or acts of
collective insubordL~tion occur in his pr~sence.

liThe article requires of an officer or soldier 'his utmost
endeavor' to suppress a mutiny or sedition at which he is present.
'fuorc such extreme measures arc reasonably necessary u~Acr

the circumstances, the use of a dangerous weapon and the
taking of life are required; but tho usc of lIlOrc force than
is reasonable n~ccssary under the circumstances is an offense.

,'proof.--(a) The oCCurrence of an act or acts of collec­
tive insubordination in th~ presenco of the accused; and (b)
acts or onissions of the accused vmich constitute a failure to
usc his utmost endeavor to suppress such acts.

lib. FAll.URE TO GIVE n\'FORl~TION OF MUTDIY OR SEDITIO:l

lll?iscussion. Hhcrc circU1'ls~mccs kno·.n to tho accused
arc such as '-Iould hClvc caused a reasonable man in th~ S2.lT\Cl or
similar circunstanc~s to believe that a cutin~' or s~dition ~as

i.r.lpcnding, the-se circumstances will be sufficient to charge
the accused' :ilth such I reason to oclieve I as ",ill :'\..nd.er him.
culpable under the article.

lilt is not a necessary clcn...:.:nt of the crime that the im­
pending mutiny or sedition matcralizc.
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II 'Delay' imports th~ lapse of 2.n unrcason....tbl~ tine
without ilction.

Uproor .-(:=\) That the <!.ccus.::d knew that a mutiny or
sedition ~~ impending or th~t he knew of circumstances
th.'1t ?'auld have induced, in a r"':".50nable man, a b.:llicf
that a r.w.tiny or s~dition "ms impending; mld (b) acts or
omissions of the accused lmich constitute n failure or
unroasonable dcl~y in informing his cown~ding officer of
his knowledge or bclicr. n

3. Public La~; 759--8Oth Congress, Chapto.::r 625, 2d Sossion

No eh:mgc.

II. Navy Provisions

•
•

•

•

•
•

'.

1,

2.

Articles for the GovcI'!w.1cnt of the Navy

"ART. '4. Persons to nhom np!llicablc.-- The punishrn.<.:nt of
dcp..th, or such othloir punishment D.S '1 court-nw.rti:.l nay ildjurtgc,
r.lAy be inflict..:d on any JXlrson L'1 the naval Sl:1"'"icc--

rrFirst C·:utiny). Hho •..•.. being rtitnoss to or prescnt
at any mutiny, doer; not do his utmost to l:Jl.lppNSS itj or lmO\'/ing
of nny mutinous nssembly or of any intwnded mutiny, docs not
irnrnwdiat-.:ly conununic3tc his knm:lcdg,,: to his suporior or
conm..... nding officer. II

Nav~l Courts and Bo~rds

"Scc. 46. 1:utiny--•.•.....

"EIC1rl:;,ts: .

112. Thw duty to su~prl,.;ss "1. mutiny mr7 oJvl,.;n cxtwnd i:: cx-
tl'i,;ffiC C·"1.50S to thu ta!~ing of lifa. The \ford lutmost I ffi.,;.:ms
the utoost th:J.t m.1.y propcrl~r be c:ll-:;d for by tho'circurn­
st·mcos of the situ-.tion, .:rr:.c in view of th r:m'{, comm..md,
anrl 1.biliti..Js of the individucl.. To convict one of this
ch:lrgc the :act th~t <:'. mutiny existed must be: proved.

"3. To) convict of this ch:o.rgc (f'riling to Nport), it is
L:sscnti.:ll th*.t th~rc be "'roof of the kno\Jl~dgc of the accused,
thy [.:lct of a ~tinous :lsssmbly or int~nd0d mut~r, ~nd the
neglect to give inrorffi:!.tio:'1."

3. Proposed N:l.vy Bill

No ch:L"l.go. This prOVl.Sl.on is included in Art. 8, First,
of the proposed A.C.H.
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III. Diff~rcnccS

As to failure to suppress " mutiny, the Army .md Navy
provisions arc subst.'U1ti'lily the sa.":lC.

As to f~ilurc to report kno',rledge of a mutiny, the Army
provisions refer only to imncndin.'!: mutinies, T!hilc tho rhvy
previsions refer to either :-. prcs~nt or future mutiny or
~tinous assc~~ly.

;tS to knowledge, the Army uses a test of vhcth~r a
l1J"\.;asonnblc man" \/ould have lmo\'.n, V"hilc the Navy provisions
r~quirc actu~ knowledge.

A. 't'I. 66 includes sedition ·'lS ":ull :'l.S !'l.utiny, while
pro:>oscd AGlJ, rlrt. 8, First, only 3ppli~s to mutiny.

IV • Rcconm.,;nd:'!.tions

There is no COlT'ltlCnt on these !=lI'0vJ,.s10ns in the l~cQ.lirc,

Whit~, B"'_ll~.ntinc, Keeffe, or Vanderbilt Roports or Navy
J:.G Rc:con::l.cndntions.

P'l. - 1
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0ubject: Quarrels; Fr~ys; Disorders.
A. W. 68.

I. Arqt Provisions

•

••

l.

2,

Articles of V.rar

"ART. 68. 0uarrelsj -Frays; Disorcers.--All officerl'l, members of
the Al'T"'~' Nurse Corps, ,;aITant officers, AniV' field clerks, field
clerks ~rt~rr~stcr Corps, and nonco~issioned or;icers have
po~r to part and quoll all rucr~els, frays, and disorders anong
persons subject to oilit='ry lau and to o....der officers lIho take
p:u-wt 1"l the sane into arrest, and other persons subject to nilitary
law ~tho take part in the sal':'C into ilrl'Cst or confL'1~I'!Cnt, as
circ~~stances ~ay require, until their prop0r superior officer is
acouaL'1tcd th~rowith. :lJ1d l'.'hoscx:vcr, 001ng so ordered, refuses
to obey such officer, nurse, band-l..;adcr, '".'arrant offic(;1', fiald
clerk, or nonco!"'''llssion~doffic.::r, or draus a weapon upon or
othl;M'rise threatens or does vicl~nce to hin, shall be punished
as a court-oarti31 may direct."

::anual for Courts-Hartial

"Par. 138. SlATY-EIGHTH 'jlTICLE OF WAR

lIa. OISOc~DIEI!Cf: OF or.nr.RS DlTO ARr.EST OR COI:F'lllEI tENT

nA ~rfJ.Y is a fight in a public place to the terror of the people,
in vmich ~cts of violence occur or dangorous w~J.pons arc cxhibit~d

or threatened to be used. All persons aiding or abetting a fray
aN principals. The word Ifray' is thus sC<.Jn to be sO:,1evlhat re­
strictive, but the '1'lOrdS Iquarrels I and Idisol'dors l include any
disturbance of a contentious c~~rnctcr from a more ~ar of words to
a rout or riot.

lilt is i.r.material under the article tlhcthor the officer or
other person ~ho ~ssays to part or quell a quarrel, fr~y, or disordor
is on a duty st'ltus or not, as it is i.nr.J.tl..rial \;h..:thcr the persons
l,.;ng,".gcd in the quarrel, etc., Cll'C sup.::rior to him in ranI< or not.

lilt should ap?~ar th<>,t the parler conferr~d by the ,'lrticlc \'!<:!.S

being exercised for the purpose st:ltcd, 1.nd th..::rcfora tho; charg..::s
and proof should refer to the ord~r givcn during tho disordl,.;r.
It should be nadc to appear thzt the n.ccuscd hoard or undt:rstood
the ord~r and knew th~t the person giving it vns ~ officer or non­
cor~Jissioncd officer, or other p~rson t~rcunto ~uthorizud by the
crticlc •.•.....

•
lib. The mrd Ithr-.:at' as her...
either by gesture or by '~rds.

used includ~s nny ~nccing nction,

"



A.'I. 68• P. 2

Par. 134

"a. ASSAULTING Sl.:"P~!~·DR:-OFJrCER

"
liThe phrase ldra,.-s or lifts up any weapon against I covers

any simple assault cOrJOitted L"1 the r..anner stated. The phrase
'offers any violence a~ainst him' coopriscs any foro of battery
or of morc assault not er-braced i..'1 the preceding more s~cific

terms 'strikes' .and Idra\'ss or lifts Up."

lIb. DLSOBSYP!G SUP:'":RI:)R OFFICER

liThe t:i.llful disobedience contcnplatcd is such as shows an
intentional defiance of authorit:r...•...• 11

The principles herein stated 0:.1'0 applicable to all p3rsons
acting pursuant t~ authority ~rcscrib,"d in ;... 'i. 68.

~ 3. Public Law ?59--BOth Congress, Chapter 625, 2D Session

A. W. 68 -- no change.

II. Navy Provisions

1. Articles for the Governncnt of the Navy

"ART. 4. Persons to whom applicablc.-- The punishment of death,
or such other punishment as a court-martial may adjudge, may be
inflicted on any pcrs0n in the naval scrvicc-- .

IIS..:cond (Disobedience of orders) .-- Or disobeys the la\!ful
orders of his sup0rior offic0r;

lIThird (Striking superior officcr).- Or"strikes or assaults,
or attempts or threatens to strike or assault, his superior officer
while in the cX.Jc..ltion of the duties of his office; "

"AET. 8. Persons to whon applicable.-- Such punishment as a court
martial l.1ay adjudge nay be inflictcd on any JXlrson in the Uavy-- •...

"Seventeenth (R..Jfusing to ap!,rch0nd off~mdcrs).-- vr :rofuscs,
or fails to us~, his ut~Dst cx~rtions to detect, apprehend, and
bring to punishment all offenders, or to aid all p;::rsons appointed
for- th.:lt purpose j ••••.•.• 11
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2. ;'aval Cour'.;.s and Boards

The word II fraY" J llquarrcls lI and "disordeTs ll as defined in par.
138(a), !:CJ, arc sioilarly defined in sec. 92.

Sec. 47. 'Disobcdi~nc~ of ordcrs.-- .•...... :.ro s~cific intent is
n.... cessar:', but the; ord.::r '-lust b.J und...:!'stood, tho accused knO\: that
it is fron his superior officer, am the d:'sobcdi..:ncc uilful.
'S"lpvrior off10""r l as h.....r~ us~d includes ,ct':.y and noncorn.·nissioncd
officers. Th" order ~st rcl:l.tc to r.dlitary dut~F and be one \'.hieh
thu sU9;rior officer is authoriz~d und~r the circ~tanccs to give
the accused. The accus,;d cannot bo convicted of this charge if the
order was in fact ill....3al..........•• 11

"'Soc. 48 An assault is .1,.'1 unlawful off r or attempt with
force or violence to do a corporal hurt to another .......•...•..

"An officer nay be in th~ execution of the duties of his office
without being or. duty in the st:-ictl:-r r:>ilit 1ry scns~. This phrase
J::.r"1Y pro~rly be dl.:fined: In ttp p~rforn'nce of an act or duty either
p~rtaining or incident to his office or l~g~l or appropri~te for
~n officer of his ra~~ end office to porforn. .\n offic~r is dcened
to be in the ox..;cution of his offic(; when ",ngn:;ed in ~ny ·~ct or
sc:rvic~ required or authorized to be done by h:!.r.l by stetutc, rcguln.­
ticn, th.... ordor of <l superior, or llsage of the service .......•... n

To constitut.c th0 offense of thrcats, the ".erds of the charge Must
be: taken in their usunl o.cceptatien, :\nd the p-.lrson to l!horn tho thrc".t
Hns directed must be pres(mt.

f-e

3. Proposed Navy Bill

Sec. ll. llArticle 14 is renumbered ns Art. 9 and e.r.lended to re:>.d
;'l,S follo\'1s:

IIi\J1T. 9. Such pu...,is~nt, oth.Jr than de:lth, as a court marti~l

fo"..:\Y adjudge n"!.y be inflict0d upon any p-.:rson subject to t he Articles
for too Gove~nt of the rhvy-- ...•.....

"Thirteenth. Or uses provoking or rcpro'lchful
\''Ords Or gestures tOH:lrd :m;' person in the n:l.Vul service,
or strikes, thr~at.... ns to strik~, or assaults any person;

IIT\·r...:nty-scventh. Or ref11ses, or fails to usc, his
uu~ost ~xertions to detect, apprehend, ~d bring to punish­
Ment ~.:.ll offenders, or to aid all persons :1ppointcd for that
P'.1rposc;

llFiftieth.
order of proper
qunr1.ntine; n

Or resists arrcst by or disobeys th~ l~wful

a~thority, or bre~ks ~rr~st, restriction, or

•
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III. Differences

All officers, including viarrant officnrs and nonco:nnissioned
officers, and field clerks are authorized to ord~r into ~rcst any
person subjuct to nilit<lry law unc.cr circur.'.st=mccs set- forth in
A. \/. 68. Und.:lr the provisions of Art. 9(27), how.:lvcr, it is
incUJ':'lbcnt uoon every person subject to the '\rticlcs to apprehend
and bring to punishn.:.nt all offcnd...:rs ".1so 9) subject.

The provisons of A. fl. 6B rI.JlatL'1g to punishr.'i=:nt rc t\pplic:\bl..c
sol..;ly in cas..::s "n..;rcin p.;;Tsons sub icct t" r.tilitc.ry 1 'l~: Here: cngagoo
in an .'lffray, <:uarNl, or disord.::rs; ~nci did thr... :!.tcn, .1Ss.:mlt, or
disobey.~ ord:r of ~ p~rson ~ct· pursu~nt to ~thority p~~scribcd

th... r..:in. AlthuUSh there is no comp.:lr:lblc provision in the ;Jl'Oposcd
N~vy bill, ~rt. 9(13) ~d 9(50) authorize punisp~~nt for thIJ above
offensc::>. TtL difforoncc hCNin 1i";5 ir. the fact th.,t the p \'1<..:r

conf~rrcd in the propo5~d bill is not ~strictod in its ~pplication

to the prcr~quisite offons..;s of ;\. ' .. 68. S~c C.S., A.H. 69.

IV. Ruco;.'J').:;nd3.tions

No sp.:cific rec')r>~':lCndations.

v. COITIcnt

The t ... rr. tlAn:l,Y f~eld clvrks, field cl~:r:<s Qu~rtcm~5ter Corpsll
should be deL~tcd from A. w. 68 since thu Arl1,Y no long..:r h~s thea
.:lot! the tent !'"las bc:crl stricken fron A. ~l. 2(03.), t".s ".r.ICoded.

m. - 2
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-·... :!.f, r"1.~ of -rilitary Justice

Subject: Arrest or Confinenv;!nt.
A• ./. 69.

I. Amy Provisions

•

•

1.

2.

Articles of Viar

lIART. 69. Arrest or Confinenent. - Arty [,!erson subject to r.li.litary
law charged ~~th crioe or tdth a serious offense under these
articles shall be placed in confinement or in arrest, as circ~

stances tray require; but when cha.rged ,:ith a rrir.or offense only,
such person shall not ordinarily be placed in confineP.lent. Any
person placed in arrest under the provisions of this article
shall thereby be restricted to his barraC~(!lJ quarters, or tent,
unless such limits shall be enlarged by ;>roper authority. Any
officer or cadet who breaks his arrest or \'Iho escapes froo con­
finement, lIhether before or after trial or sentence and before
he is set at liberty by proper authority, shall be dismissed
from the service of suffer such other punishncnt as a court­
martial may dirL'ct; and any other person subject to "d.litary
law "no esc3.pcs fren confinc~nt or who brcakes his arrest,
\'Ih~thcr bufore or after trial or sentence and befoN he is set
at liberty b~r proper authority, shall be punished as A court
nartial :i!a'~ dir~ct.l1

l:nnual for Courts-Hartial

In g>Jn~ral, the law ~;ith respuct to arrest and confinement
pending trial is set out in A. - '. 69. The distinction b.:..:tvrcen
arr<Jst and confinement lies in the cifforoncc bet\''Con thi.l kinds
of restraint imposod. IlIn arrest the r.:.straint is moral restraint
impos.:ld b~' the orders fixing thtl 1mts of arrest or by the
terms of the article. Confin.::n\:..:nt imports some physical rl:straint ll ,

par. 139.

A person in arrest is restricted to his barracks, ~uartcrs

or such lsrg~r limits as rr.ay have pewn specified in the order
of arrest (A. 1'. 69). He cannot, if hoJ is to r"Cl':"ain in that
status, be Nquir..:d to perform full military duty. A person
\/ho is confi:1cd p.Jncling trial is a garrison prison",r and subject
to th.:: provisions of AR 600-375, 17 l:ay 1943. If h.:: is a
::,riv:ltc or ::-rivate first class, he \:ill . ~rform such hard labor
;lnd military duties as may be requir-.:d in par. 20(b), AR 600-375.
If he is of higher rank, he l'dll not be required to pcrfonn
military duti~s or ilard labor, par. 20(d), AR 600-:375. Ho
,;rcater restraint shall be ioposcd than is r:=quil"'l..d by the cir­
cumstances of the particular cas~. No pc..rson nill be placCld in
confin;;:~nt or in arrest under thCl authority of A. '.'. 69 excClpt
on personal :Jlowlcdge of, or inquir:t into, l"'.i.s off\,lnsc, par. 19.
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Any commissioned officer, except a l2rrant officer ur~css

h~ is serving as co~2ndcr of a station or unit, has the pow~r

to order an enlisted man into arrest or confinement. The
co~ding officer of any company or detachment may delegate
this authority to his nonco~missioncd officers. The dcl~gatcd

authority sh311 be ap?lic~blo sol~ly to ~nlist~d ~rsonncl of
tho conpany or dctachm~nt, and cnlist~d Mcn of other organiza­
tions tcmf.lOraril:- in the company I 5 jurisdictiO:1. A cor.rUssioncd
or wnrrant officer r.l~Y be plnced' in ~rrost or confinement only
by order of a cor.r...::.nding officer, par. 20, ~:CH. TIle term .
lIcorrrr.anding officor" as used herein is Or!"; .mo, under A. ',F. 10,
has paw.=:r to app:>int a sur.:.-nary court.

The ofrcns...: of breach of arr~st is comnittcd \~on the
persOn in arr~st infringes the li.rn.its set by ord""rs, or by
A. ~1. 69. Any eon-.plcted, even r..o:nentarily ~sting off of the
l"I."straint of confincf.'lcnt, before being' 5ut at liberty by proper
a~thority is an ~seapc from confinement, par. 139 (a) (b).

Public L:1W 759-80th Congress, Chnptcr 625, 2D Session

A. Ii. 69 - no change.

I'Sr:;C. 212. .~rticle 16 is nmcndcd to read 3,S follo\'!s:

"ART. 16. Persons in the l:ilitary Scrvicc--How Triable.-­
....... No person subject to military law shall be confined
with cnvrny prison-.l!"s or any other foreign nationals outside of
th~ ~ontin-.lntal limits of tho United States, nor shall any
def..::nd<l.nt awa.iting trial be made subjoct to punishment or
punalti~s other th~ confin0mcnt prior to sentence on charges
.:Lg:linst him. 11

II. Navy Provisions

•

1. Articl.,Js for the Government of the Navy

"/..nT. 4(2).- Or disobeys tht: 1::l\1ful ord....rs of his sup.:lrior
officer; "

ART. 24. Uo cOI:Un;.ndcr of <"!. vessel is 'luthoriz~d to cause the
~rr 'st or confincr~nt of a~y person subjcct to his conm~nd for
oorc th-m ten da.y:, unl::::ss furth.::r p<.;riod. is n ....c(.;ss<lry to bring
offend~r to tri~l by court r.artial •

".RT. "5. All officers of the Navy ?nd ltarin.:. Corps who arc
<luthorizcd to order either g~nural or summary eourts-martin.l
sh~~l hav~ the S~~ ~uthority•.......as is conferred by law
upon the cCf:lr":md.::r of a nav"l v..::sscl. ......•. "
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II ART • 43. The persons accused shall be furnished with a true
copy of the charges, at the ti!:c of his arrest ......•. ,n

liMIT. 44. EveI"lJ officer who is arrested for trial shall...•....
confire himself to the li..mits assigned him.•.•.....•. II

2. Uaval Courts and Beards

In general, the A..c.r. pro";ide for t,.'O arrests - one,
whcrc'ncccssar:!, in an er.lerg.;!1c~r, and the other an arrest for
trial, Sec. 3lf3. A person und.er arrest is r _strained vtithi.'1.
certain lc~al limitations by his moral and legal obligations
to obey an order of arrest. An arrest in an cn_rgc:1cy is
caploycd to apprehend and restrain an offender in th~ first
instance. A ~~rson in confinement is in a status of arrest
and is pm,rsically .rostrained to certain ::'i.mits, I1.J., p. 76-77.

The comnandcrs of vessels and al}. officers of the Uavy
and f:arine Corps .'ho arc authorized to ord... r eith~r a general
or su.ll'.r.lary courts martial f10ssess the powor to pl'lcC in arrest
or confinamcnt pending trial by court I"'B.rtial any person und;,;r
their comn~and. N.J. p. 103-104.

ilavy regulations provide that, in g...:n'::l'al, no gN&tcr
r~straint shall be imposed than is required by thc circumstances
of each particular casco However, in the case of trial by
general court f.1Clrtial, it is provided that the accused shall
be placad formally undor arrest for trial at the time he is
furnished ,"ith cha:,ges and specific!ltions, N.J., ;.>. 77. A
person in arrest is restr~inod within certain l~aitations as
may be specified in tho order 0: arNst and should not be
required to perform his full military duty. A person in oon­
rincr.~nt awaiting trial is subj.::ct to regulations pr~scribed

in the !;<!.!1ual of Rules and Procedurcs for the Administration
of Naval Phcc;s of Confinem:mt_ It is not intcnd0d that these
rules be strictly administered to such persons _ 11. J. J p. 7? J 78.

No pcrson should b~ plac~d in 3. rrost unloss the authority
so ordering has pursonal knowl~dge of tho offensu or h3S nade
inquiry into it, ILJ., p. 76.

The essential cl~mcnts constituting ~ breach of arrest
or en c.:scnpc from confL'1.:.::mcnt are s'.lbstanti,"lly th..: same as
st'lted in par. 139 (a) (b), ~CU. ",'hero th~ offens...: is committed
by an officer or ~nlistcd man prior to trial, th~ former may
bw ~ros~outcd und~r th~ provisions of article 44 or 4(2); the
latter under the provisions of article 4(2) or-22(a). However,
where the viol:'l.tion occurs subscqu..:nt to trill, the pro~r

authority ~y procecd against ~ithcr Q~dcr the provisions of
article 22(a), 5..:c. 94, t:C&B.
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3. LeGal Opinions

"Construing Art. 24, 43, and 4.4 tog:thcr, it is my opinion,
clear that th~re may be tv~ arrests; first an arrest in an
crr~rgcncy or u~on the discovery of the allcg~d wrongdoing, "~th

a vh;\'i' to a prclil'dnary .;xa.raination, and if o"cc;ssary the formu­
lation and" specification of charges; and s.3cond, in the langua.ge
of Art. 44, 'an arrest for trial.' I think it equally clear
that Art. 43, providing that tthc ~~rson accus~d shall be fur­
nished li.th a true cop:'t of the c~3re:cs, ".lith specifications at the
time he is put undor arr~stl has rcf~r~ncc to th~ second and
farnal arrest for trial, as r~fcrr~d to in Art. L4, Op. Atty.
Gen. 472. II

4. Pro?Qscd Navy Bill

"SEC. 11. Article 14 is rcnwr~rcd as Article 9 p.nd amended to
r..:ad as falla' IS:

lriPT. 9. Such pur.ishm~nt oth~r thOOl d~ath as a court
nartial may arljudge may be inflict..::d upon any ;JCrson sub~cct

to thc Articles for the Governn.:::nt of the 1~:lVj"--••.•••••••••

'Fiftieth. Or resists arrest by or disobeys thJ 1m"ful
orde:r of prop,_r authority, or breaks 'Jrr..::st, r...,striction, or
nuarantinc; ' II

lI'''~'' 16oJ·....... .
to rt:ad as

Article 24 is reoumbcr~d as Article 14 and am~ndcd

follows:

•

tART. 14(a) No corr~ndcr of a vessel shnll inflict uooo
a cO."1lnissionJd or t'1<'.2'rant officer any other I')unishm.mt than
priv~tc rcpr~~nd, suspension from duty, arrest, or confinu~~nt

~nd such sus9unsion, arrest or confinement sh~ll not continue
longor than ten d "loY's unless a further po::riod is nuccssary to
bring tho offender to trial by a court ~.rti~lj nor shall he
inflict, or c~use to be inflicted, upon any enlisted persoP.,
for a single offense', or at any one tiMC, 'lr.y oth.... r thC"n one
of too f01101 ing [.lunishm...nts, naIaJ1y:

'Third. Confin",o.Jnt not .,,;;·:c..::cding tc:n Co''':rs, to run con­
s .... cutiv.ly, unl~ss further confincm~nt be n~c...,~s1ry, in the
C<:l,5C of "\ prisoner to to tri~d by court rnartiilj .

I (b) All officClrs LIncluding cO:rY1VJ.ding offic(;rs of
now;>.l v...:sscls, Art. 117 '.:ho ar~ .::m:x)\tcr~d to convene sur.ur.ary
courts !"I."!.rtial shall hav..:: the S<'lr.l.':: authority J.S th3t of a
cO~"ndcr of ~ vessel to L~lict punishncnts for minor offenses
con~itt~d by persons rcgularl~ or t.::arNrarily under thoir
coJ:r.\1.nd: Providcd, Th:lt such officers r'''y dolegato to tho:::ir
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subordinate officers on separate or detached duty the authority
to inflict the punishments set forth in article 14 (a) ... " ..• "

I1SEC. 33. Articles 43, 4)..., •••.••••• are repealed. ll

IISP'.c. 17. Article 25 is repealed."

III. Differences

1. Lrt genel'al, the law relating to arrest or confinenent
pc!".ding trial and subseouent to trial or s~nt(:nce is set out
in A. if. 69. In the oroposed IJavy bill references to this subject
matter are cont~ined in art. 14(a)j 14(a) (3), concerning arrest
or confinenent of officers and cnlisted personnel prior to
trial; art. 14(b), cOI1ve:ting to all officcrs ompo\t10red to convene
summary courts martial the same Dm1~rs exercised by connlanders
of vessels; and art. 9(50), authorizing punishMent for breach
of arrest or confinencnt.

• 2.

3.

•

Only c~nis3ioncd officers or warrant officers in c~rtain

instances or noncor.Dissioncd officers who ~ve been authorized
by their co::r.2ndinl; officer nay, under the ?I"ovisions of A.'.1.
69, order an onlisted can into arrest or confinel:'lo.,;nt except as
provided in A. H. 68. The latter, however, nay only oJxcrci5c
his authority over enlisted ncn who ar~ eithor assign~d to th~ir

org~rtization or t~m90rarily ~dthin its jurisdiction. A comnissioned
or "'arrant officer r.la~r be placed in arrost or confinem;nt only
b,'r order of a· cor.ronding offic<.=r (par. 20, )fCM) cxc{.:pt as
prov1.dod in A. \"1. 68. On the othur hand, only con'Janding officers
of vessels, all other officers cMpov/ered to convene sU!'U'1B.ry
courts ~rtial, and their dQl~gatcd subordinate officers on
separate or detached dut:", nay order into arr ,st or confinun..::nt
an:t officer or enlisted r..an under their COJ1.m.and for trial, A.G.Il.
14(3), 14(a)(3) and Ih(b), as proposed. How~vur, it is inc~~bent

upon cv~ry person subject to the Articl~s to a;prohcnd all
offcnd..... rs u!1cn con'11ssion of ,m off..;!nsoJ. (Sec C.S., AJ'. 68.)

The st:ttus of pcrsor!.s placed in aITcst or· confinc.:-.c:".t is
r..:.:gul<\tcd by the ~rovisions of A. 1. 69; ar.d A. il. 16, as nded.
The forr,10r requires that p..::rsons in arNst shall b..:J rcstrict~d

to certain limits pNscribod theroin, unless such li.r.'its be
enlarged by tho ~ropcr authorit~·. The latt...:r prohibits the
inposition of any punishncnt or pon.llti~s oth~r tho.n confinc:ncnt
"nile too accused is a'lJaiting tri::U; Dnd that no person subject
to nilitnry law shall be confin~d \'d.th cneqy prison.::rs or ,my
fONign nationals outside the continent'll limits of the U. S.
The question raised by the last restriction is: at rmat st~gc

of th,.; proceedings 5h£:.11 the restriction be aoplicable; prior
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to or subsequent to trial or both? The Uavy deals \rith this
subject by administration action. Persons in arrest ~re

subject to the sa~ lL~tations of fi~vccent as provided in
A. w. 69. With respect to confinc:1Cnt prior to trial, the
requircr..ent is that it shall not be Clore rigorous than cir­
cunstanccs r.".a~r dictate, N.J., page 7l,?3. There. is no
r~striction in the A.G.!'. regula.ting confincrcnt of naval
prisoners vath foreign nationals.

4. A. W. 69 provides the authority to punish any person sub-
ject to military law for breach of arrest or CJnfinc!:'l.:mt
cOr:l!"'!itted prior to or subsequent to t:-ial or si',;ntcnce. A.G.N.·
9(50), as proposed, authorizes punishncnt for resisting arrest,
breach of arr::st or confincr.cnt. Th:: offense of resisting
arrost in the Arr:ry is punishable under the provisions of A. ',;.
96.

IV. Recor.u:lendations

1. I1cGuirc Dr."1ft Articles.

Art. 2. Every officer of the navnl service, or of an
organization serving as part of tho Navy, who is authorized
to convene either a general or sl,.1.l!1r.'lary courts martial, may
order into arrest or confinement any person regularly or
tcmporcrily under his command for the purposo of trial by
courts martic1.

2. White Draft Articlos.

Art. 7. Subst~nti~l1y the same as Art. 2, nbovu, oxcept
t~t t~o authority to arrest and confine for trial by cou~ts

f.'.artial shlll be v~sted in each officer in cOI.lffi.:"'nd or .:'.cting
in tho absence of the cor~~ding offic~r,

"ART. 12(a) No persons subjoct to th..:: jurisdiction of
th~S0 articles sh~ll:

11 (3) b..:l deprived of life, lib rtyor property without
due process of r.rilitary l.::n·'j •.. , ,n

3. JAG (W:wy) RecoJ:'.n.cnd~.tions.

Rcco!"'J:'l~nc.s the inclusi.on of Art. 12 in the Naval L::lW
l''lnu:, 1 rathc.:r th."\n in th~ A. G. ~l.

4. thvy Dr:l.ft of Propos".ld Ar:'J:)nd;:::...:nts to S. 1338 (Not arproved)

~rt. 13, as pro?osed, provides th~t all ~rsons L~ the
n::lv11 service, except as may oth~Mvisu b~ dcsicn~tod bv the
SocNto.ry of t;,~ N".vy or by officers to lrhon the 5.Jcr.:..t.....ry of
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the N~vy has delegated his authority, shall be authorized to
arrest any person subject to the A.G.!l. and, in certain
instances, persons not so subject. An arrest may only be
made when the person ca!dng the arrest has reason to believe
that the person arrested had committed an offense against
these Articles.

In conjunction ~~th the above, all references to the p~/er

to arrest or to confine ]:>ending trial by courts nartial are
~tted from the ~rovisions of Art. 14, as further amended.

5. Neithzr the ~eerfe, Vanderbilt, or Ballantine Re~orts contain
any reco~~endations touching upon arrest o~ confinenent.

V. COO'IOOnt

The t~n!l. lIar-restll as used in ',. ". 69 and A.G.tL 14, as
proposed, she ~d be clarified and distin~Jished bct\~en

for~l arrest or moral r~straint for thJ purposes of trial;
and apprchcr.sion, which includes arrest, taking into custody,
or seizure of any offender upon discovery of a ,;rongdoing.

FEL - 2
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A.:I. 70
? 1.

Hnifo~ Code of !Jili't.'lI':t Justice

Subject: Charges: A. 1. 70.

I. A~" Provisions

1. Articles of -'[ar

Hf(1T. 70. Charges and specifications must be sisned b:,r a person
subject to nilitary law, ~nd under oath either that he has
personal Imowledce of, OJ' has investig::lted, the natlen:; set
forth therein and that the same are true in fact, to the best
of hjs knowled: ,8 and belief.

11~!O char.:;e ;rill be referred to a general court !"JC.rtial for
trial until after n thorough and in,artial inve8tig~tion there­
of shall have ~een r:ade. This b.vcstigation "rill i:lclcde in­
quiries lS to the truth of the ratter s~t forth in said
charges, fo~ of char~es, and hut disposition of the ~se

should be ~'3.de in the interest o~ justice and discipline. At
such ll1vesti3ation full opportunity s~ll be given to the ac­
cus6cd to cross-examine witnesses against him if they are avail­
aole and to p1' ,se:lt ::t.'1ytlling he'may ttesirc in his Otn vehaIf,
either in dcfens~ or citigation, and the irvcsti~ating officer
shall exar.u.nc availab1..c '·i.tnesscs requcst~d by th..:- accus~d.

If the charg0s arc fOrfrardcd after such inv;sti~ation, they
shall be accor:o.panicd by a stat0mcnt of the subst.::mcc of the
tcstiaony ta':cn on both sides.

"Before dir..:cting the trial of any charge by g,moral court
r:lartial th0 ap,ointinc authority ,JiII rcf.Jr it to his staff
judg~ advocatc for considcra~ion und advice.

II'Then an~r [.I":1'son subject to military la~1 is ~Iaced in
arrest or oonfincncnt L~~di~tc s~cps \~II be taken to try
the ocrson accused or to dis~iss the charec and r~lcase him.
tJl.Y officer ·.~ho is res?Qnsiblc for unncccss~:'delay in inves­
tigating or carrying the case to a final concll:sion sh:l1.l be
punishl..!d as a court ,..iC!rtial .!.a;r dir.::ct. ,'11.:::n a ~rson is held
for trial by general court -~rtial, the cornanding offic(;1' lIiJ.:!-,
tJithin cirJlt d.::.ys after the accuscd, is arrested or cOltfincd,
if practicable, for'-:ard the charges to the officer ~rcising

general court ~~1'tial jurisdiction and furnish the accused a
copy of sHch charges. If the s~c be not practicable, he Ttill
report to superior authority the reasons for delay. The trial
judgo advoc£!.te "'ill cause to bo served upon the accused a copy
of tho charGes upon ·tlich trial is to be had, und a failure so
to serve such ch~rgcs fall be b1'ound for a continu~nce unless
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t:-:c t~ial be had 6n t:le charr~s fll.; .Il.sr.ec' r.r.o accused as here­
inbef.,re provided. In tir.:a of peac.'? no person sha.ll, a,gail1st
his o~jection, be brought to trial before a general court
martial 'i.t:1in '3. pe!'io:' of five d yt3 subsc-:;uent to the s~rvice

of char es U"Xln hiu."

2. L1gal OpL~ions

a. A record of trial shO':fed a!'fimati-..cly that no inves­
tigation of the c~arge5 had been nade !,rior t? tr.e tr::"al. Held,
The ~rovl!;ions of A. ".I. 70 ''ith rcfe:'e:lc~ to investi, :'ing
charBes ar _ •-andatory anG there must be a subs' U'l:dal conpliance
there: it:, be!'ore ch"'rges car.. lefil.:J.y be ;oefeT!".', for trial.
(C .I'. 161723 - 1924).

b. Un'1er date of Januar:,· 15, 1929, i:1strnction rere
cO~:lunicated, b? order of the Sec:."Ctary of '.Jar, to each officer
e7..ercisL"lg general court-marti1>l j'.lTiadictioL, directin,s that
steps be taken to ~~ certain that the invcstiration required
by the second para~raph of A• ..1. 70 be made by an officer other
than the signer of the ch~r&e under inve5ti~ation. (250. ~5,
Jan. 10, 1929).

c.. There is no prov~sJ.on of Ia\! Oi' reGulation by lIhich an
accused, or an officer or soldior under invQstigation, lay demand,
as a r.'.at t.::r of ri.:i:t, counsel t::> rcpl'cs~nt him in an investiga­
tion of charges 1 nich have been preferred against him, and it is
tho custom of the service to conduct such investi~ation uithont
tho ~rcsJnce of counsel. Tho:) refusal to c;rant a request for
catmsel at snch investigation docs not pr:)judicu tho rights of
an accusod. (C.l'. 199315 --- 1932).

d. The require~nt of A. :I. 70 that charges be supported
by tic oath of the accuser, being procedural, and for the
b~n~fit of the ~ecuscd~ docs not affect tho jurisdiction of the
court and may be vmivcd by the accus~d either cxplicitly or
b~' failuN t:.> object to the irrcgularit:·. (C.~·. 197674 1932).

J. Pub~ic L8\1 759--BOth Congress, Chapter 625-20 Session

Sec. 2Z2 - Article 46.

II (a) SIGUA"'UR":: Oath. Charges and spocL:'ications r:'.ust
be sienod by a ~rc0n suhjuct to rilitary la~, and under oath­
~ithc::" that h"; has y..lrsonal :mowl..ldee of, or has inv0stiga:tcd,
the oatt0rs set f:>rth ti1:!rein ':nd that the sa.'1\.; aN lrue in fact,
to the ?cst of his ~::1ol"lcdgc and bcli..;f.
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neb) I.iJr~TIGATlotJ, Ilo chargc ..ill be rcfl.:rrod to a
e:c:1Qral Court nartial for ~rial until :lftcr a t:lOrough a:1d in­
partial inv~5ti.gation t!;'cr..:.:of shall havc bocn r..ade. This in­
vostigation .1.11 include inquiri~s as to thoJ truth of t.l-te
l'l1,tLr s~t :orth in said char!}~s, for:n of ch'll~g\.:s, and , ..hat
disrosition of t:~ case shoulrt bQ ITodc in the i~t~r_st of jus­
tice and eisci,lL~e. The accused shall ba ~er~tt~d, u~on

~i8 r~qucst, to be r~pr~s~nt0d at such inv"sti~~tian by co~~s~l

of his o'n s~l~ction, civil counsel if h.... so provides, or
cilitary if s\!ch couns;,;l be rcasanabl.}~ ....v ... ilabl.::, oth ." 'is.... by
coWls~l ~~.')Qi:J,t(.:d b:~ "':.hc officer .::.:x.;;rcising gcnoJral courts
~~rtial jurisdiction ov r the co~~nG. ~t 3uch ir.vcsti 1tion
full opportunity sh~ll b..:: given to th~ ,;ccus",d to cross~xar.J.nc

\'1itncssoJs against hin. if they aN available :mri to r>:-~s..:lnt

a.'1ything h" ~~~ desir.:; in his 0111 bwh"'.lf, ...ither in c...:fcns(: or
rniti,'Oation, and the invlJstigating affic.:.r shall o~::in-:. <ivnilable
,"itncss<.:s ruqu~sted by thJ l:.ccus~d. If t~ char"cs ar::: for..'~rdcd
after such investieation th~y sh~ll bu ~cco~~niQc by n statc­
roc.nt of the subst~.ncc of the tcsti.llan.r ta':.;:"!. on both sid0S .

tree) FOR ;\rIDD!G CH..::G3S; D.:':LA:"'S, S':nVIC-: OF CHA~:S.
rfu~n 3 ,erson is h~ld for trial by gcn~rnl court n.~rti~lJ the
cOl7lI"'~~.ndine officer 'i.1J., 'rithin c:i,::ht d"YS ;>.ftc!' tho ~ccuscd is
arrested or confined, if :n·actic....blo, for" ;rd the ch~rgcs to the
offic':.lr cxcrcisL"lg ~cncr~l court rb!'titl.l j'..l!"'isdiction and furnish
the accused a co!';, of such chr:.rg<Js. If tho s~c :"'0 not [.lracti­
cablo, ho 'rill I'C;,ort to 5u'J..:rior authorit~r the :,cason fo!'
dJlay. T'na trial jndgo advocnt,;: 'rill cnus, to be s"rvvc. u:-,on
tho .:lccusod a. copy of th\:: c:nrgcs llf-lon '111ch trial is to b::: had,
nnd 0. failure so to serve such charg~s ",Jill be grounrls for a
continlli\ncc unl~ss the trial be had on thu charges furnished
tho accused .:!.s hereinbefore :)rovidcd. In ti.m.o of ;JC<lCC no
person sh~ll, against his obj~ction, b~ brou~ht to tri~l b~-

forc n gcn,,:;ral court rrm.rtial \,"ithin a 0 riod of fiva d1.Ys sub­
sequent to the s;.;rvicc of crorges upon hiJrl. 1I

Sec. 231 - Article 70. rrCHARG~; Action upon, Unn.;;c.,}ss,~.ry dcl!!.y.-

"rhen any person subject to milit.:l.ry 1!l\'f is pIle rl in
n.rrcst or confin~llPnt imlr.cdint.:.: steps "ill be tll!::Jn to t:'~, the
p~rson nccuscd or to disr.~ss thu ch~rgo nnd r l~aso hia. Any
offic..:lr Hho is r.:..sponsiblo for UrL'"I.::ccssr.ry d",li.y in inv....stigat­
ing or carrying tho:: case to a finnl conclusion shall be punished
1.S a court i"t".rti".1 roy dir...ct. II



A. '.l. 70

P. 4

•
II. ~~ Pr .)~~isions

•

1. Articles for the Gov.:Jrnnont of trc 1'11\vy'

II~.RT. 43. Chllrgcs and sp~ciric~tionsj arr~st or accused.

•

•

2.

liThe p..:;rsor, ".ccuscd shill b..: furnisl¥:d ":lith "'. tru~ copy
of th~ c~~rgcs, Tdth the spocific~tions, ~t tho time hv is ,ut
under 'lrrcstj ·'lnd no other charges tn.-n those so furnished
shall be urged against him at ttl<.:: tri:ll, unless it sh:111 2.pr:;;~r

to the court th:lt intelligence of such athor 01".:'1'[;0 had not
r .... .1.chcd too officor ordering the court 111..0 t.l.. ~ . ccusod '.:".5

put '.llld.:lr ...rr.::st, or th:tt 5053 ',ritn,.;SB .u",t__riC'.1 to th.::l support
of such ch~rgo ','n5 :l.t th.... t tiro cbsunt ·'.od c:tn """' produc;::d
"\t th.:. tri.."\l L""l \.tlich c'so rcason~bL.. ti..r:'JJ sh"'ll bo given to
th..J <lccuscd to m,.1{c his defense agninst such ncO,! ch-::.rgc. 1l

u....v-u C')urts :od Bo~rds

A.G.!-. do not r-.:quir .... ~ pN-trinl inv.::stig ...tion, bet
:C1':B ".nd tJ'vy Rt.;~ul.. tio!1s require c-..ruful inquiry prior to

.:loy court-r...~rti .....1 "ction. (llJ.vy Rug. 197; I~C&B Sec. ;. "l).

At nnst the ..... CCUS-.lO is 'rithout couns..,ll. Sec .....150 Cl'O
110. 7, 1927 PI' 5-6, ,..... 5 to duty of convoJning ~uthority in con­
ducti~~ ,~ edc~~.tc invcstig~tion orior to nssicning ~ punish­
~nt .....t m.est.

Tho inv0stigntion m~dc by !l.wy JA in :'lTCp':'.r ...tion of his
C"lse is, in effect, n pr...:-tri'\l inv\,lsti~....tion. If h.,.; finds
no ,1.dcr:u"\.t..: b.:l.sis for tri::.l, or for cvrt1.in ch:u't;0s, he
Ncor:::lcnds to conv.,}ning "\uthori'b"j t:1D.t ch~r~";;3 be dropicd.
(IlCI.R See. J51).

A N"\v~l LeU j:anu..... l h .....s been in courso of pr~p~rJ.tion to
Np1nca ~J':'-V,J.l Courts nnd BO.:l.rds. A t.,}nt:ltiv.. c~:lpter h'-s bo...n
dr~ftcd to prescribe the 1Jroccdurc to bo follo'l''Cd for pr'liminc.ry
ClOd pr.,.;-trial invcstig....tions ",hich is dcsiene::d to s:lfcgucrd
th,) ri,zhts of the accused d..lring thu period of inv~5tig".tion.

The points concorning inv0stientions con~"\inoc th_r,)in .:l.rc
subst-mti:>.lly an:'\lo£,ous to those of tho Arm,:-r bill, A. '. 46 .
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:3. Pro;:>csed :;avy Bill

"ART. 37.-

UA court CJartial may, for reasonable cause, grant a con­
tinuc.nce for s~ch til!te and as often as nay appear to be j:..st.
In ti.'=le of ~ace no person 51'1'-11, _ ainst his objection, be
broueht to trial before a g~er~, slliTh~ry, or deck c~urt

::oartial -'ithin the ~)eriods of five rla:y's, three da~'SJ and 24­
hours, subse~uent to the service of specifications uonn hin,
respect.iYelj'. n

III. Differences

A. Annv bill includes c':!rtair: actions to be taken in
A. 1. 46 '1hich·lhV'J would cov",r by rcgul....tions 'Uld directives.

B. Pr..Jlir.ri.nary investiGations, !lro-trial procedure,
ri3ht of accused to counsel, md ti,"'J.e allotted to def.::ndant
in pre~aration of the case \':ould bG .::sscntially the same
though the l~;:'VY -,'QuId :'t'ovidc for these m~ttcrs by regula­
tion rather th<m by statute.

c.
charges

Uavy r'2.!~s no ~rovision for "oathll on prcL:r!'ing
rm~reas tr~y does.

•

D. S~rsteClt of ~refcrrir:G cr.argcs diffol's

(1) j.rr.1J set!> forth Articlu l1w:UJor \/hich Has vio­
lated.

(2) lJav:r sets forth the charge by nnuing the offense
corr.mi.tted. (Tho pro,oscd lJU! contcI!lplatcs
settL~ out the charge by both naming the
offense ar.d Civing the number of the article
violated.)

"E. Under Array systCr::l accusor signs charges \'rhereas in
U:n'y J the convening authoritJT is rcsponsibl...: for !XiTsonally
signing the charges.

F. Chapter 10, ~!aval'Court9 am Boards (Courts of
mr-uiry and Investigati.ons), provides:

Courts of inc,J.iry and investigations, .:lS the na.':lCS
signify, arc ~rL~rily fact-finding bodies, and, unl~ss
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specifically directed b¥ the convening authority, in
the pNccpt to CXPNS~ 0:->inion5 or to make rcconncnda­
tions, ~~ll confine thems~lv~s to findings of fact.
A C01trt of i.,quiry has ,ovl.:'r to cot.lpcl the attcndanc~
of cit'111an witnossos, .&..'ld sho·J.1d 00 convcnod or
rcquostcd '.~cr-== tcstir.lOny of civilims -i.ll li!.{cl~,r

~~ d~sircd; thu procccdL'1g8 of a CO'.lrt of int;uiry oay
~1dor c~rtain conditions be ~vid0nCJ b~forc a court
martial; otror\risc tn.:.r..: i~ !".o vi t 1 disti..'1ction L'l
the oo~";,.;r or cff..::ctiv..:n;,;;ss of a co",rt of in0"uiry
and ....r. invcstig.'ltion, and the qu~s~ ion "'hich to oon­
v..:n8 is ontir....ly \tit-hin the discr·:::tio:1 '?f the: con­
vening a'lthority. L'l ir.n:Jrtant c~s\.:s ~'h ~ro th.:=
facts nr,;.: various ant! co~~;)lic... t~d, U'Lr.:.: th",r..: &p;"1",ars
to be r...;3.son for sus:;'::.ct:..'1l criniu2.lit:', or dlCro Cl'iJ....~

has b{;~n comr.littcd '-i.th unc.... rtai..at:· 3S to the pcr;>c­
tl"ator, or ':hcrc: serious bla."lO h3.S ~c..:n lncurr~d '<ith­
out certainty on - 'hon it ou:;ht chicfl;- to fall, CI. court
of in~uiry or a board of inv~stie~tion affords th~ best
m... ans of colloctL"l.;, sifting, and m..:thotlizinc inforr.m.­
tion for tb:1 ,urposc of enablL,,: th...: co!":.\' _nine :wthority
to decide u~on the ~eeessity and expedioncy of further
jlldicial .1roClJ-:dings. (Sec. 720.)

.\ court of inquiry ma:r be cOl1v~ncd in accordance
with the articles for the governn.~:nt of the ~lavy. (Art.
55, AG~;). An .L'1vesti ,{ltion may be ordered by L'.I1y officer
eMpo':,:lrcd to convene a court of inquiry, by the cornmnnder
of a division or larger forc~ afloat, and by the soniaI'
officer present afloat or ashore. (Soc. 721.)

If ther.... is no doubt 3S to the facts of any !,x"trti­
cul'\r i..ncid\Jr-t or oceuITvnco, nd no reason ':hy sr.rorn
testimony to facts fresh in tho r:dnds 'Jf witnesses
should be ~re6~rvcd, a complet~ administrative r~port

by the cOf"J:1,.....nder conc.-::rncd ~'ill be fully as satisfactory
as the r~cord of a court of inquiry or of an investiga­
tion could b~. But ordinarily, ot~n~ to legal sequels,
th~ follo;r.ing should be covored by a court of inquiry or
b03rd of inv~sti..gation: (S~c. 722.)

Loss of life from accident or undQr peculiar
or doubtful circunstances.

Serious casu~tics to or deficiencies in ships.

Accid,mtal explosions in 1',11ich amounition or
othor explosiv..:s arc G..Jstroyod.
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Loss or stranding of a ship of th0 navy.

Collision ~~th n reJrcffi4~t ship.

A court of inc;uiry shill consist of not :~orc then Ua-cc
cor."dssi0nld o~fic~rs as ~mbcrs and of a judge advoc~tc.

t\ bo."lrd of i:1V~stig~tion sh",ll ordin~rily consist of
three offic.... rs as m..Hr.b~rs.

An inv...:stig" ticn 15 cO!1!X>s.:d of ana officer. (Sec. 72G).

A person ''has::.. conduct is t~ sabj~ct of invcstigntion
is ~ d~f~nd~t. H~ sh~ll b~ notifi~~ of th~ gist of the
,-,vid",ncc th.<>.t t;.nds to implic~tc him .::.nd instroct...:d that he
Hill b ~ "':ccordcd th.:; rights of "l:1 ".ccuscd oofON n court
m.1J'tial; n;r.cly, th::o right to b<.: pr.:ls..:nt, to h:w...: couns~l,

to chill...::ngc .::.,}rrbr..rs, to introrluc.... J.nd cross-cx:ll:Li.n...: wit.:..
nusscs, ta introduce nc~ ~tt... r p~rtincnt to the inquiry, .
to t..:stif;r or d"'CL-"!.N in his o\n bco:!lf "!.t his a'.n T\.if;Uest,
and to r.u.!<;..: u st1.ter.1ont and .trgumcnt. Ho has tho ri"-,ht of
1.ny ui.tn.::ss to rcfuso' to mSHer incrLr:rl.n:'.ting or degrading
~u stions. Conversoly, should it bcco:1C i\pp.~rcnt at ('.fly ti.r.v
that a p.::rson rho h.'\S been· dosign<'.te:d .:l dafcnde.-nt is in...,olv~d

in nn insi£nific:.mt degree, the court should inform him t!1:"-t
he is no lone~r ~ dcf~~dant.

i:o person outsi::lo of the no.vc.l s"lrvicc or efi'.plo;r rrl::.Y be
named ~ d..lfcndcnt,

If t~ rights of a defendant bo not ·:ccordcd when they
should be, the court of inquiry or investigation, so far as
concerns the person denied his rights, t~ll b~ hold of no
cvidcnti~l offcct, Should Do defendant \~ivc his riGht to
couns ..:1, too president or senior rc,".ib...:r sh:lll warn him that
s,~rn tcstiQony is admissible as evid,nce bofore eourts
m.:.rtial, c::.nn. :'..-;3io advise him to ::>rovido hinsclf \,"ith counsel,
informing hm that counsel will be assiQ10d him should he
so ctcsir~. (Sec. 734).

IV, RccolTli"....ndod Provisions

Xceffe Ro:",ort:

1. Ailo':: any !>Orson in service to initit'.te conplaint
against another to his 00, but ch~rg~s to b~ ~r,f~r~d by
:lppro;Jri~.tc '"luthorit:·. (Oa.th to c1r'.rgl..s should not be
rcquir.... d. )
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2. If trial ordered, accus.:;d to b.:l given ,r,;-trial
psychiatric vxaItL'3tion 'hvr~ ~r~ctic~blc.

3. Eat....:ric:U cha.'1ge in cha.-g..Js '!.nd s~cific~tions

~ftcr first ~1v~stioation to require ~~othvr~' ir.vvstig~­

ticn.

4. Only c~ri..Jr:ccd ;J'-'r:lonn-.;l should b0 :tSsicn... d the
duty of inv.::stig"ltin.g any r.:::port,,;d o ff.:nsc .

•,
•

•

5.
fro~ the

JEe

Inv _5ti~"_tio:1 should be co!"'~...cnc.... C: d.thin 21, hours
ti.no th_ :::.ccuscd is Fut on rc,ort.
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Uniform Code of l~ilitary Justice

Subject: Receiving and Keeping Prisoner .
.\./. 71, 73.

I. Arrw Provisions

•

•

1. Articles of far

IIART. 71. Refusal to Receive and Keep Prisoners.--::o !,rovost narshal
or coo.rnander of a guard shall refuse to receive or l~eep any prisoner
carnnitted to his charge by an officer belor.g~ to the forces of
the tlnited States, provided the of:icer cor~itting shall, at the
tine, deliver an account in ?1riting, sier.",d by himself, of the
crime or offense charged 8 hainst the prisore.... An~· officer or
soldier so refusing shall be punished as a cQurt-Mrtial may ci!"'ect. rr

ntJIT. 73. Releasing Prisoner ~lithoClt Proper Authority.--!il"\.'· F-Jrson
subject to milit:lry 1a,; ·,:ho, \'i.thout prope-r authority, r'" -105E:S

an:,r prison<::r duly cOI:'.ritted to his charge, or \thr"l thraug: .Jglect
or design suff~rs any prisoner so com.':".ittod to escape, s:. 1 be
punish.Jd as a court-martial may cir..ct."

,

'.

•

2. l:anual for Courts-L:arlial

"Par. 140. S:lVF.;·'TY-THIR.D ARTICLE OF 'AR

Ua. Releasing a Prisoner rTithout PraDOI' Authority.

liThe '.''Ords 'any prisoner' incll.C!.c a civilian or milite_ry
prisoner.

tl~IhUe a commander of the guard must receive a. prisoner properly
cor.urit ted b~r any officer, thu power of th~ con.":'Landing ofric~r ceases
as soon a.,"i he has cor.unitted the prisoner, and h~ is not, as such
committing officor, a 'proper authority' to order a rclcils~.

llAn officer rJay rC'ceivc in his charge a ""risoncr not cor::'ittcd
in strict canpli.mc(~ ,lith the terms of A. ". 71 or other la"..',
and such prisoner having bocn so r ...cciv"d ha.s br..:cn 'duly cOIr:.....ittcd'
..........
lib. Sur.~ring a Prisoner to Escape Through NugL... ct.

liThe i'lOrd 'neglect I is her... usod in th_ sons", of the \o;ord
'negligence.'

nIt is defined in la~t 83 the absl:ncc of du\,: C"lrC. The 1.:g81
standard of c~rc is that 'nich would have been taken by a r~asonably

prud.:::nt man in the same or si..'lilar circum~tanoos. This test looks
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to the standard required of ~rsons acting in th~ capacity in
'.hich the accused was acting .

tlA priSOn.3T can not be said to have escaped until h<J has
overcome th~ op,osition that restrained hie and shak~n off
i.r.r.t;::diatc pursuit. If he ~scapcsJ the fact that he n::turns, is
taken in a fr:sh pursuit, is killed, or dies, is not a d~fcnso

to a charge of having suff..:rcd him to escape through neglect•.•..

lle. Suffcrine a Prisoner to F..scapc Through Design.

"In lay.. .:l. wrongful act is designed whun it is intended or "'hen
it results from conduct so shoc'dngly and grossly d~,void of care
as to leavo room for no inference but that the Ret ~as comtumpl~tcd

as ,".0 extremely probable result of thlJ course of conduct folloVl'cd.
Thus, on a charge of suffering a nrisoncr to escape through design,
evidence of gross ~e~lig~nco may be r~coived as probativQ of
design ......•

nIt docs not at all follow th<\t such an esc.3.pcl is t, con-
sidered .:loS designed. The conduct of tm responsible cust. .:on is
to be ~xaoincd in th~ light of all the circurr~~c~s of the c~sc,

the gravity of th.. crime with "mch thu prison..3r is charged,
the.: prob'\bility of his r...:turn, and the intention ~nd mot'··.:::s of
the custodioln. . ..•...... II

Public Law 759--8Oth Congr~ss, Ch~ptor 625, 2D Session

No chango.

II. Navy Provisions

1. Articles for the Govcrnmunt of the Navy

":mT. 8. Persons to nhom applicablc.--Such punishr'ICnt as a court
raarticl. r.l<l.y adjudgoJ ~y b<.::l inflicted on any person in the :J,'lvy--

lI::!:ightcenth (Refusing to receive prisoners) .--or, ;'t'lLn r-.tcd
or ?cting as ~~st~r-~t-~~s, rcfus~s to rcc~iv~ such pri90n~rs

ns mcy be co~ttcd to his charge, or, having r~ceiv~d then, suffers
them to escape J or dismisses th~r.l vithout orders fron the propc;r
authority; •••......• "

'. 2. Naval Courts ::md Boards

No comment.



•

••

A. 1. 71, 73

P. J

3. Proposed N~VJ~ Bill

"S.JC. ll. Article 14 is renumbered as Art. 9 Clod ar.1cndcd to road
:).5 follows:

II ART. 9. Such punlsh.-ncnt other th?..n dc ....th as a court r!L1.Ttial
my ~djudgc nay be ini'lictcd upon <loy person 5ubj<Jct to too Articles
for too Govcrrlll'K:nt of the lhvy--•.......•.

"'IWonty-eiehth. Or, h:wing 'J. duty to rcc<'ivo or cu.:trd r::-isonc:r-s,
refuses to rcc~ivc such prison.... rs ";5 r;,:ly be cor.rittcd to his cmrgc,
or, h~vL~ roceived th~~J suffers then to csc~pc, or dismisses them
uithout orders froo thu prop_r authority; ....•... n

III. Diffcrc~ccs

Rcfus~l to Receive or Kc~p Prisoners.

Under the provisions of A. W. 71, it sh:Ql be incumbl..:nt upon
all qfficcrs and soldiers vested vdth the ~uthority to receive ~d

kc>.:p prisoners to '....cccpt prisoncro ur>on prcscnt;:.tion of <'.n <lecount,
signed by nn officer, of the offense ch~rgcd. A.G.N. 9(28), on the
oth~r hnnd, provid~s th~t any person h~ving ~ duty to r~c~ivo or
bu~rd prisoners sh~~l not r~fus8 to r~ceivc .ny prisor.cr ~s rrk~Y

be committed to his ch~rge. There is no roquircrnPnt th~t n ~risoner

sh~.ll be cOr.'!:U.ttcd unless .2.ccomp.:>.nicd by :l st~tomL.!1t, siencd by
3n officer J of the ~ffens~ ch~rged. 'In practice, however J n prisoner
will not be confinod ~xcopt by order, or~ or ~ritt~n, of the officer
of the day or the cOIllllk'lnding officer.

2. Relc.:I.sing Prisoner Without Proper Authority.

There is no subst'\nti<l.l difference bctwoen A. '.~. 73 .. !d
A.G.II. 9(28).

IV . Rccorrun",ndntions

Thoro nrc no specific rccommcndntions.
•

'.
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Uniform~ £f t~ilitary Justice

Subject" Report of Prisoners Received.

I. Arrq Provisions

1. Articles of lar

".00. 72. Report of Prisoners Received. - Every cOl'!'ll118nder of a guard
to \nose charge a prisoner is co~nitted shall, i~thin twenty-four
hours after such confiner..ent, or as 500n as he is relic·..ed fran
his r;uard, report i.'1 \",Titing to the ool'!r'anding officer the n:.lne of
such prisoner, the offense charged against him, and the name of the
officer cOJlll""..itting him; and if he fails to w.a:(C such report, he
shall be punish~d as a court-martial rna.-, direct. II

2. l~anual for Courts-1:artial

Uo cOmi"lcnt.

3. Public Law 759--BOth Congr~ssJ Chapter 625, 2D Session

i~o change.

II. Navy Provisions

1. Articles for the Governm.ent of the l~avy

Ther~ is no article in the A.G.N. which corresponds \~th

A. W. 72.

2. Naval Courts and Boards

No comroont.

3. Proposed Navy Bill

No change.

III. Differences

Under the provisions of A. ','I. 72, the cor.unandcr of a guard
to whose charge a prisoner has been cor.r.ti.ttcd shall report in
writing, rd.thin twcnt:-,,-four hours or as soon as he is rr:licvcd
from duty, to the cOI!T.18.nding officer the!' JOr, the name of tho
prisoner, the off~nsc charg~dJ :md thl,; officer co;mtting him~

Although th(,,)rc is no corr(;sponding ~ovision in the !-avy bill,
Art. 13(29), Navy r~gulationsJ 1920, provides a sioilar rule.

IV. Reco:nmcndations

No sp...cific Ncomlcndations.

FEL - 2
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Uniform~ 2f l~ilitary Justice

Subject: Releasing Prisoner _~ithout Proper Authority.

See C.S., A,'l. 71 - Receiving and Keeping Prisoner.

•
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:':':-~ t". m (,·~dc "f ?'ilit:lrx Justice

Subject: DCliv~ry of Offenders to Civil Authorities.
A. rI. 74.

I. .A!:!Jl Provisions

-e

1. ,\rticl>Js of r!ar

"ART. 74. Dulivcry of Offenders to Civil Authoritics.--i'lhcn any
person subj~ct to military law, ~xccpt one \lho is held by tho
milit.....ry authorities to anS\lcr, or uho is a\'.aiting trial or
Nsult of trial, or Hho is undergoing sontuncc for a crimo or
offense punishable under these articles, is accused of a crime
or offense committed .dthin the gl.Jo~raphic~l lirits of tho States
of the Union and th~ District of Colwnbia, end punishable by
the 1.a\'tS of the land, the commanding officer is r~quircdJ except
in t~>J of war, u?on ~p~lic~tion duly made, to u~o his utnost
~ndca~ur to dclivlJr over such accused ~:rson to the civil
authorities, or to aid the cffic~rs of justice in appr~hending

and s.;curing hin, in order that he may be brought totrie.1. An~t

corer.nnding officer ...:ho upon such applic<l.tion refuses or uill­
fully neglects, except in time of \'ar, to deliver oVl.:r such
<lccuscd person to the civil authorities or to aid officcrs of
justice in l.pprchcnding and securing him shall be dismissud
from the service or suffer such othe::, punishm:::nt .:lS a court­
martial may di~cct.

II\Tncn, undcr the prOVl.S10nS of this article, delivery is
made to the civil Authorities of an offender undergoing SQn­
tence of a court-m~rti~, such d~livcry, if folloTI~d by con­
Viction, shall bw h~ld to interrupt the execution of the
s~ntcnce of the court-fik~rtial, ~nd th~ off~nd0r shall be re­
turned to military custody, aftwr having ans~~rcd to the civil
authorities for his offcns~, for the cot:l.plction of the said
court-martial s~ntcncc.n

••

2. !![!.nn1.l for Courts-lla:-tial

nP::!.r .. 11. Courts4.;artial--Jurisdiction in General-Exclusive
and nonexclusiv0.-

"Courts-martial have cxclusiv... jurisdiction of purely
:"'ilitDJ"y off..::lnscs. But a. ?-,rson subj •.:ct to nilit..ry l.o.'! is, ~s

a rule, sUbject to the municip~l l~~ ~pplic~l~ to ~rsons

g0ncr-..lly, -md if by one ".ct or omission he vioL"tcs "'.fl Article
of 'l"!.r ~nd th.:: lac...l cri..mi.n:li l ...w, such'\ct or omission m.....y be
mcde th~ b~sis of ~ prosecution befor8 ~ court-m~rti"!.l or before
th~ proper civil tribun~l, '\nd in sor.n cases befor.:: both, the
jurisdiction which first l.ttn.chcs in "J'ly c:.se being in goner_'ll
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enti~ed to proceed. If in a case where an application under"
A. W. 74 for delivery to the civil auth~rities is anticipated,
ood reason exists for the prinary exercise of oilitary juris­

diction, charges should be pr::ll!lptl~' preferred.......••....... II

3. Public Law ?59-80th Congress, Chapter 625, 2D Session

A. ". 74 was not cha:lgcd b)'· P .L. 759.

4. Digest of Opinions J JAG, Ar~·.

"0ig. J .A.G. 1912, pp. 134-36: ..'hen any civil official of
the State of * attcopts to arrest an:,' person subject to
military law upon the military reservation at Fort ,. ~~, the
person tmose arrest is sought oust inform the civil official
tha..t,.. he is required t.o rna.~e the arrest th:-ough the post cOl1l'!lander
ant! that the !X!rson whose arrest is sought Cfl-ll not other~'iisc

submit. If, aft~r tl.is, the civil official persists, the
arrc:st will bo ;>rcvcntcd u.,lcss'the procedure indicated under the
74th ArV.clc of ':far is followed. II (The foregoing instruction
by a corps a~a coornandur ,las h~ld subject to no objyction. (Sec
Dig. J ..'.. G. 1925, p. l.})"

Dig. J.n.G. 1912-40, p. 58: Civil riehts, imnunity from
arl'(..st:

IIR. S. l:.Yl prov~aes: No enlisted man shall, during his
term of service, 00 arr;.;stod on mesne process, or taken or
charged in ex~cution for any debt, unless it ~~s contracted
befor.~ his enlistment, and amOunted to t"lcnty dollars when first
contracted. R.S. 1237; 10 U.S.C. 610.

IIA v:rit for th3 arrest of an enlisted man ,·/as issued by
state authorities in a civil proceeding for debt under the laws
of the stato relating to abscounding debtors, the ~nlistcd man
sought being about to leave the jurisdiction wldcr military order.

-e

"H<Jld, that the \.Tit of arrest, not b.:ling in a criminal
action but being an auxiliary procl.lss in a civil proceeding, and
therefrom mesne process, and the debt having been contracted
after the soldier's ~nlistmcnt, th~ arrest \rould be illvga1 in
vier; of R. S. 1237, supra. 1I

DiS. J.A.G. 1912-40, pp. 299 ff. contains a numb~r of opL~ions

intcrprctin6 A. rio 74: under ,·.1lat circumstances a miUl should be
d~1iverod up to civil authorities, and wh~n he ne~d not be
surrondcrod. Cf. also the sub~qucnt monthly J ..\.G. bullutif's.



•
A. ,:. 74

p, 3

1. Naval Courts and Boards

II. Navy Provisions

,e

lIAPP'::HDIX C.-- Delivery of -:eo to Civil Authorities--Habeas
Corpus Proceedings.

IIC-I. Com:nanding officer !:lust notify departnent and await
instructions beferz delivering men to civil authorities.--In
no case will cOmr:1B.nding officers of vees"l;ls or shore stations
of the Navy or l:arine Corps deliver to the civil authorities,
State or Federal, an:{ person in their custody or under their
control d.thot:t first conununicating with the secretarJor of the
Navy and ~Vlaiting his instructions. The 5ecretar:r of the navy
\~ promptly issue the necessary· orders in the case or ~~e
reqUest upon the Attornc:: General, in accordance ;"lith title 5,
U.S. Code, to furnish such legal azsistancc to the commanding
officer concerned as the int~r~sts of the ~nited States involved
in such case may d~ma'1d.

llC-2. Sarne: Refers to'all cases.--The ..:ords 'in no case',
as used in the above s..;ction, arc intC:!1ded to refer to ev.;;ry
case in \/hich the civil authorities, Fed~ral or Stat, rcqu...st
or demand th, delivery to theD of any officer or cnlist~d nan
in the Navy or Larine Corps, whcth..::r for t~ purpose of dcter~

Dining the legality of his detention by the naval authoritius;
or of trying him for a violation of the Federal or State laws,
or of securing the tustimony of a naval prisoner as a .dtness
in a civil court. The instructions contained in the above
parag~J.ph accordingly apply to and inch.de all cases in which
writR of habeas corpus; requisitions of the governor of chief
~x0cutivc of any State, warrants ad testificandum, or other
civil process of any kind ar~ s~rved on commanding officers of
the Navy or }tarinn Corps, afloat or ashore, including navy
yards wheru the State has retained jurisdiction for service
of process, for the purposQ of s~curing thu delivery· of any
person undor their control to such civil authorities.

"C-5. Foregoing' n-pplics to nn-vy ~rards ..'ilCI'\:l State has
r~taineQ jurisdiction.--The for~going sections ap~ly to cases
\Thcr~ th.:: deliv..;ry of a p~rson in the Navy or ihrinc Corps
~ttached to a navy yard or st~tion, or serving on board ~

vessel at such yard or station, is denk~ndcd by the ci'lil
authoriti~s :Jf the State in wt:.ich such n~vy yard or st:\tion
is located, although such St~to h~s ~xpressly rct3L~od jurisdic­
tion to serve civil or criminal process 'dthin the limits of
the navy yard or station in question.

HC-IO. Naval prisoners wanted by civil authorities for
trial.--In any case in \mich the delivory of n person in the
Navy'or I~nrinc Corps for trial is desired by th.:: civil authori­
ties, Fedural or Stnte, and such person is a naval prisoner
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(which includes any person serving scnt~ncc of court martial
or in custody a,'ro.iting trial by court m,J.!'ti·"ll or disposition
')f ch~rgc5 l.g:l.inst him), he Hill not, in gcnur;>...l, bv delivered
to the Fcdcr.:ll or State .:It:.thoritic:s· until h,;;- hM served the
s~nt~ncc of the n~val court rrurti~l, or his case has otheT'QSC
b~~r. finally ~isposad of by the n~vnl authorities. H~1~v~r,

if the Fcdcr~l or State ~uthoritivs desire the surr~nd~r of
the ~~rty ~~dcr the abovu circurst?nc~s upon a serious charge,
such as felonious homicide, ~nd the interests of justice would
be b(;ttNr served by his d""livcry, the Sccrct~r:,' of th<.: Uavy mtly,
in his disc~'ction, discharge th,:) man frOr.J. naval custody
and froc his contr:.ct of cnlistJ:lcnt and acliv..... r him to the
civil authoriti~s for tri:l.l.

tlC_12. l!cn released by civil ~u":horities on b.... il.--rlhera
<:l p..;rson in the Jhvy or !.:r'"rim~ Corps is :"l.rr...:st\.:d by ttK. Fudcr:l1
or St~tc :"l.uthorities for tri~l n.nd ~turns to his ship or
st'ltion on b.3.il, the cOI:unanding officer n.....y grant him leO-ve of
abs~nco to appccr for trial on the ~te s~t npon ~n offici~l

st~te~nt'by the judge, prosecuting attorney, or clerk of
the court, rcciti.'1g th~ facts, gi'O'1og the dc.to on \'Ihieh the
....ppc:'!.rmc~ of the m.1.n is rcquiNd, and the .1.pproxim...te length
of time trot should be covered by such 1(..·.. '10 9f :Lhscnce." .... 11

(Sec also other sections in Appendix C).

III. Diff~r0nccs

Army comm~nding offic~rs are dirocted to deliver persons
ch1.rgod with a civi: offunsc to civil authorities on request,
Qxcupt in ti.r!lc of n~r, or except if the person is .1.....r.1iting a
court ~""rtial or is svTving :"l. court ~.... rtiul sent~nce. N....vy
cmmnnding officers "rc forbidden to d<Jlivcr n Ina'1 to civil
3uthoritios under any circumst1.Oces until it h ....s buon authoriz~d

for the individual C1se by SccN1.v.

If a man ".no is serving n. scnt ....nce of .1. court r..artial is
delivered to the civil Quthorities by the Aroy, ~d such
delivery is follo\"!cd by conviction for .3. civil off...:os"" the
execution of the court-m.....rtit.l sentence is int,-rr'.lpt~d until
thv oth~r sent....nce is se;r'lcd. The man is then ;'etumcd to
nilit:'u-y ,....uthoritil;ls for comp10tion of th.::l court-r.nrti:l.l scn­
knce.

Under Nnvy prov~s~ons C!. person '.no is ",,",··",iting trial. b:,'
court-t:'...... rti.:J.l or th", disposition of ch....rgcs ~g:;inst him., or
\':ho is serving sentence of -'1 court-m-.rtial, ·:rill not in gener'll
bo turned ov~r to civil cuthoritios ~'1til ho h.:J.s served the
sentence, 'Jr his case is otherwise dispos~d of by n"lval



•
~uthoritics. But, if the civil offense is a serious one,
S~cN'\v 1lI.1.y order him to be turn~d over, in vihich case tllc
m::n is discharged from naval custody JJ1d from his contr"ct
or cnlistrnont. (cr. Appendix C-IO).

IV. Rcco.~mcndations

No specific rcccn.'7:cndations.
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Uniform Code of Hilitary Justice 

Subject: Hisbehavior Before the Enemy 
A. w. 75, 76. 

1. !-trm" Provisions 
~ ..._-­

1. Articles of War 

IIART. 75. 1,~isbehavi01' Before the Enemy.~ Any officer or soldier 
who, before the enemy, misbehaves himself, runs al'.'CJ.Y, or shame­
fully abandons or delivers up or by any wisconduct, disobedience, 
or neglect endangers the safety of any fort, post, camp, guard, 
or other command which it is his duty to defend, or speaks vlords 
inducir.g others to do the like, or casts away his arms 61' amEltmi­
tion, or quits his post or colors to ~lunder or pillage, or by 
mlY IT~ans whatsoever occasions false alarms in camp, garrison, 
or quarters, shall suffer death or such other punishment as a 
court-martial may direct." 

II/fiT. 76. Subordinates Compelling Commander to Surrender.-- Any 
person subject to military law who compels or attempts'to compel 
any commander of any garrison, fort, post, camp, guard, or other 
command, to give it up to the enemy or to abandon it shall be 
punishable' with death or such other punishment as a court-martial 
may dire ct. II 

2. I:anual for Courts-Hartial 

"Par. 141. S~lRI!TY-FIFTH ARTICLE OF WAR 

"a. EISB'"":HAVIOR BBFOR3 Tm ENElifY 

"Distussion.- Eisbehavior is not confined to acts of 
cowardice. It is a general term, and as here used it renders 
culpable under the article any conduct by an officer or soldier 
not conformable to the standard of behavior before the enemy 
set by the history of our arms. Running avay is but a particular 
form of misbehavior specifically made punishable by this article. 

II 'The enemy' imports any hostile body that our forces may be 
o~~osing, such as a rebellious mob, a band of renegades, or a 
tribe of Indians. ~Vhether a ~erson is 'before the enemy' is not 
a question of definite distance; but is one of tactical relation. 
For example, where accused was in the rear echelon of his battery 
about 12 or 14 ~~lometers from thG front, the forl'mrd eChelon 
of the battery being at the time engaged \'lith the enemy, he was 
guilty of nisbehQvior before the enemy by leaving his organiza­
tion without ~uthority although his echelon was not under fire. 
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On the other hand, an organization some distance from the front, 
and which is not a part of a tactical movement then going on or 
in immediate prospect, is not 'bofore the enemy' ~.rithin the 
meaning of this article. 

"Under this clause ma;}T bc charged any <lct of treason, 
co,::ardice, insnbordinc>.tion, or lika conduct comridttc:d by an 
officer or soldier in the presence of the enemy. 

"Proof.--(a) That tho accused ,\ms serving in the presence ­
of an enemy; Dnd (b) acts or omissions of th13 accusod -'1S nlloged." 

"b. RillflHNG AWAY BEFOP.E THE EtIi'ElIT 

"Discussion.-- Se...: 141a. 
lIproof.--(a) That tho accused "las serving in the presence 

of m enomy; .and (b) that he misbehaved hirasclf by running away." 

e 3. Public Lc.'iJ 759--80th Congress, Chapter 625, 2D Session 

Ho change. 

II. N~vy Provisions 

1. Articles for the Gover.m1ent of tho N~vy 

"Article 4 The punisr.mcnt of-death, or such othor punish­
ment as a court-marti:J.l ITi:ly adjudge, may be inflicted on Dny per­
son in the naval service-- ••.••..• 

'~1elfth (Striking flng or treacherously yielding).-- Or 
strikes or attempts to strike tho flag to any enemy 61' rebel, 
vlithout proper iluthorit:r, or, 1'!hen engaged in battle, treacherously 
yields or pusillaninously cries for quarter; 

'Thirteonth (Covmrdice in-battle).-- Or, in time of battle, 
displays cowardice, negligonce, or dis.1.ffoction, or nithdrnvm 
from or ke,;ps out of dnnger to nhich he should expose himself; 

'Fourteenth (Deserting duty in·battle).-- Or, in time of 
battle, deserts his duty or station, or entices others to do so; 

'Fifteenth (Neglecting orders to prepare for battle).-- Or 
docs not ~roperly observe the ardors of his comrunnding officer, 
~nd use his utmost exertions to carry them into execution, when 
ordered to prepare or join in, or ';then actually engaged in 
battle, or nhile in sight of an enemy; 
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'Sixteenth (Negl~cting to clear for a etion) .-- Or, being 
in command of a fleet, squadron, or vessel acting singly, neglects, 
when an engagement is ~robable, or lihen an a:cmod vessel of an 
enemy or rebel is in sight, to prepare and clear his sr~p or 
ships for action; 

'Seventeenth (Neglecting to join on signal for battle).-- Or 
does not, upon signal for battle, use his utmost exertions to join 
in battle; 

'Eightecnth (Failing to encourage men to fight).-- Or fails 
to encourage, in his ovm person, his inferior officers and men 
to fight courageously; 

fNinetoo~th (Failing to Beok cnco~~ter).-- Or d00S not do his 
utmost to overtake and capture or destroy any vessel rmich it 
is his duty to encounter; 

'~~ontioth (Faili~g to afford rolief in battle).-- Or docs not 
afford all practicable r~lief and assistance to vessels belonging 
to the United States or their allies, vlhon engaged in battle. 'If 

2. Naval Courts and Boards 

There"is no discussion of battle offenses in Naval Courts 
and Boards. 

3. Proposod Navy Bill 

Theso sections a:ce rcntlffibored Art. 8, Seventh through Fifteenth. 

The word "aircraft" is addcd nhenever the word "ship" av)ears 
in the present article. 

III. Differences 

In general, the naval offenses are more specific than the 
Army offenses, and although the offenses arc not equivalents, 
they cover the s&~e sQrt of conduct. The Army offenses of mis­
behavior before the enemy and endangering the safety of a command 
by misconduct, disobcdience, or negle ct probably rrould include 
all the naval offenses. 

The AGN b~ttlc offenses do not cover the ArflY offenses of 
(1) quitting a post or colors to plunder or pillage, and (2) 
occasioning false alarms. 

The naval offenses requiro more diligence than do A.l1. 75 and 
76, especially in regard to pursuit of the enemy. 
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IV. Reco~endations 

l1cGuire	 Articles: 

rrliisconduct before Con eneny: 

rr (i)	 Striking or attempting to strike the flag to an enemy 
without proper authority; 

rr (ii)	 Displaying cowardice, negligenco ordiso.ffCJction in 
battle; 

rr(iii)	 Tr-.;achorously yiolding; 

rr(iv)	 Failing properly to obs8rve ordors of his cO~landing 

officor or to usc his utnost exertions to e;cecuto then 
when ordoted to prepo.re for or join in or .men engaged 
in battle, or ,,:hon engagcncnt is probable; 

rr (v)	 Boing a commcmding officer, noglocting to pr-.;pare his 
ship, aircraft or command for action r:hon ongager.lent 
is probo.ble; . 

rr(vi)	 Being an officor, failing to cncourC'.ge, in his own 
person, his subordinate to fight courageously; 

rr (vii)	 Being n commanding officor, failing to do his utmost 
to ovortake and capture or destroy any enemy shiP... 
aircraft or force; 

rr (viii)	 Being a commanding officer, failing to afford all 
practicable'relief and ~ssist~nce to any United 
St'ltOS ship, aircr<.1.ft or commnnd or th.1.t of an ally 
or allios, 1I'Jh:m ong::.god in battle. rr 

The 1:Jhito Articles retain the prLlscnt Navy btlttle offenses. 

The Ball.~tine; Keeffe, and Vanderbilt Reports mako no co~nent 

on these provisions. 
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Uniform Code of IIilitar:r Justice
 

Subject: Subordinates Conpelling Cor:nander to Surrender.
 

See C.S., A. ~7. 75 - !Iisbehav:iLor Before the Eneny. 



•

•

•

-.



A.'.i. 77
P. 1

S'Ljl..ct: I;"!prop..;r Us,,) ')f Countersign - S":CI\.;t or Confidcnti:ll Inforr.r tion.
A. ',. 77.

I. ~ Provisions

1. Articks ~f rT.:l.r

".'.RT. 77. I"1pr,>p,;.r US..:! 0! Countcrsisn.- .\ny pcrs':;m subject to
nilit....ry law \:ho n1.k.;ls :m01-,n the peralo or count.<;,rsign t" "my
PJrson n:Jt ..::ntitl::d t .... receive it :!ccordinz to:> th;; rules -md
discipline -·f \r.r, ':IT giv~s·.1. ~r?lc '>T c')untcrsign different
froc th'"!.t '::hich he received, sh".ll, if tho;: ~ff..:m5C be c0nr.U.ttcd
in tin...: of "nT, suffer deeth or such ,..,ther punist<.n~t '1S'l
ClUrt-r.nrti,....l r.......y direct. n

2. !'wu.... l for C,.,urts-:.: ....rti~

;;0 discussbn of this ..,L·unse.

3. Public 1,1.':! 759--SOth CongNss, Ch:1ptcr 625, 2D S~ssion

r:o ch:mgc.

II. N:lvy Provisions

L Articles f?T the Gov.:n71r.l.Cmt of the Ncvy

No siMil.... r '1Tovision.

2. N~vnl Courts and B03rds

II') cor.rncnt.

3. Prl"lposcd N,:,.vy Bill

II ,d~T 0 90 Such punishn~nt other than dc:.th :\s '\ cr,urt mrti1.1
n:.y l.djudgc may be inflicted upon any person subject to the hrticles
for tho GovcITUJ.mt -f t hc- rl'~vy-. 0 0 0 00 ••

'Forty-~ighth.

confidential nature
SaIne; 0 •••• 0 •• III

Or divulges information of a
to any person not entitled to

III. Diffcr~nces

sccret or
receive the

Ao oJ. 77 forbids the disclosure of a countersign or parole
to a person not entitled to it, \',+1110 A.G.". 9, forty-eighth,
forbids the disclosure of any confid....'!ltial or secret infomation
to any ~rson not ",ntitled to it. ThoNfor0, the Navy r,>I'Ovision
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is ~ch broader and more comprehensive.

Disclosure of confidential or s~c~t info~tion probably
\rould be tried u.."'ldcr A.•1. 96.

The AGi! has no offense con-parable to g1.vlllg a parole or
countersi oth;r than that r~c0ivcd (~xc~pt perhaps n~gli­

gently "ndOln,G... ring life - AG-~! 9, F':)rt:r-ninth).

Violations of .GlJ 9, fortY-..:li;hto, arc :lot numshablc
by doath, uhilc violations of A.-J. 77 03Y be ;Junishud by death.

IV. Rcco.:r..::nd3.tions

'there is no cO!~~nt on these provl.sl,.ons in the -:cQlirc,
·.~te, Vand~rbilt, Ballantin~J or Kv~ff~ r~co~ndations.

FE!. - 1
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Uniform ~!?.£ L;ilitary Justice

Subject: Dealing in Captured or .i.bandoned Property,
.tl.. • BO.

t. Army Provisions

1. Articles of ITar.

"ART. BO. Dealing in Captured or Abandoned Property.-- Any
person subject to military law who buys, sells~ trades, or
in any w~y deals in or disposes of captured or abandoned
property, whereby he shall receive or expect any profit,
benefit. or advantage to himself or to any other person
directly or indirectly connected with himself, or roho fails
whenever such property comes into his possession or custody
or within his control ~o give notice thereof to the 9roper
authority and to turn over such property to the proper
authority without delay, shall, on conviction thereof, be
punished by fine or imprisonment. or by such other punishment
as a court-martial, military co~ssion, or other military
tribunal may adjud&e. or oJ any or all of said penalties."

2. Public Law 759--80th Congress, Chapter 625__2D Session.

A. ~. 80 was not changed by P. L. 759.

II. ~ Provisions

1. Articles for the Government of the Navy.

"ART. 22. (8) Offenses not specified.-- All offensQs committed
by persons belonging to the Navy uhich are not specified in
the foregoing articles shall b£ punished as a court martial
may direct (R. S.~ Sec. 1624, Art. 22)."

2. Proposed Navy Bill.

"SEC. 11. .':"rticle 14 is renumbered as Art. 9 and amended to
read as follows:

tART. 9. Such punishment other than d~uth as a court
martial may adjudge may be inflicted upon any person subj£ct
to the Articles for the Governnent of the Navy-- •.••.•.•..

'Sixty-third. Or is guilty of any violation which is
an offense against the Articles for the Governm~nt of the Na~

under Art. 5 (d). ,II

"SEC. 47•••••••..•
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fART. 5 (d) The following shall b~ offenses against the
hrticles for the Government of the Navy I

'First. Violations of the criminal Ibws of th~ Unit~d

states. whenever enacted, during the time such laws sru in
force; und anJ limitation as to Territori~l jurisdiction 8h~11

not ap~l:r. . .••.•...• I n

3.. Statutory Provisions.

'150 USCA 217: Tra.ding in ca.ptured or abandoned property.
All persons in the military or naval service of the United States
are prohibit~d from buying or selling, trading, or in any way
dealing in captured or ~bandoncd property, whereby they sh~ll

receive or expect any profit, benefit, or advantag~ to themselves,
or any other p~rson, directly or indirectly conn~ctcd with them;
and it shAll be the duty of such porson whenever such property
comes into his possession or custody, or within his control,
to give notice thereof to some agent, uppoint0d by virtue of
this chapter, and to turn the s~me ov~r to such ug~nt without
delay. Any officer of th~ United stutes, civil, military, or
naval, or any sutler, soldier, or marine, or other p~rson who
shall viol~te nny provision of this section, shall be d0e~~d

guilty of u misd~mcanor, ~nd shull be fiD~d not moro than
$5,000, and irnpri6on~d in tile p~ni~nti~ry not more than three
y~ars. Violations of this section sholl b~ cogniz~blc b~fore

any court, civil or military, competent to try the sume. (R. S.
§ 5313.)"

Ill. DifferencLs

1. None. Trading in captur~d or ab~ndoned property is not
covered expressly in A. G. N., but is made un offense indirectly
under Art. 22(a) of the pres ...nt A.G.N., and hrt. 5(d), First.
of the proposed Navy bill.

2. Navy articles de~ling TIith tho ~~ongful appropriation
of prop~rty out of a prite are ulso relu~d to A. W. 80.
See C.S., A. 71. 19, Captured Property to be Secured for Public
Service.

IV. Recomn~ndntions

None.
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Uniform Code £.f. l:ilitaTY Justice

Subjuct: Relieving, Corresponding ,lith, or ~1ding the Enc~v.

A. ''I. 81.

I. ~~v Provisions

1. ;.rticlcs of ·.Jar

" .•RT. 81. Relieving, Corresponding ,lith, or .tiding t!"~ Enc.qy:-­
'ihostXlvcr relieves or attempts to rcli.:::vc the enemy \',i..:.h BInS,

ammunition, suppli..:?s, money, Or other thing, or lalowingly
h~rbors or protects' or holds correspondence ~dth or gives intell­
igence to too enemy, either directly or indiroctl.·~, 5h.:l.11 suff.::r
d(;ath or such otoor pUnishment as a court-l!L1.rti~l or cilit.'lrY
comtrission nay direct."

2. 1~a.nu3.1 for Courts-Uartial

IIPar. 142. EIGHTY-SZCOrrn :..RTICLE OF !J."..R.

t'Discussion•.......

II:. person living in occupied territory who, \'.'ithout
dissimul~tion, merely rc~orts Ym~t he sc~s or lm~t he ~ars

through agents to the enemy, may be chnrgcd und~r A. \'1: 81
with cornmunic<::.ting or giving intelligonce to tho cner.~r, but
he may not be charged under this :trticlc with ooing n spy.
• • • • • • • • • 11

J. Public Law 759--S0th Congress, Chapter 625, 2D Session

.L H. Bland ;" H. 96 were not cho.ngJd by P. L. 759.

II. Navy Provisions

1. .\rticlos for the Government of the Nnvy

J 1l:,RT. 4 ........• The punishr.J:::nt of death, or such othur punishncnt
.:l.S a. court-oortial my adjudge, nay 00 inflictl.ld on an: ~rson

in tho naval scrvicc-- ......•.

llFonrth (Intercourse 1.i.th cn ..:nl.'f.',y). --Or giv.... s any intolli­
cnce to; or holds or entertains ~ny intercourse 'ith, ~n nn.... oy

or r".;bcl; \tithout lc~ve from the President, the &:cr-.:t'lry of
the Ihvy, the co~"U\dl.'r in chief of the fleet, th\:) cocr.","'.ndcr of
thc squ:l.dron, or, in case of ~ vesscl acting singl~r, from his
cOr.w.L~nding offic-.:r;

IIFifth (lkssagoo from a., eDC~).-- Or reccives ,my mess~ge

or letter from om cneoy or rebol, or, being c'l'Ial"C of the unl~\.!ful
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!'Cccption of such r.h,)ss~gc or letter, f:ti.ls to t:".~{C th0 earliest
opportunity to inform his suparior or coomunding 'fricer th~rcof;

"........
:2. Proposed Navy Bill

"See. J. ;.rticlc 4 is rl,,;nwnb~r..:d ~s :.rt. 8 e.nd ;unundcd
'lS f:>llows:

':.RT. B. The punishr:icnt of death, or such other punishment
as n oourt J'!\.:'..rtial m.1.y ndjudge, may be inflicted on <lny person
subject to the Articles for the Govcr~nt 0f the N~vv-- .

'Second. Or gives aoy int..... lligcncc to, or holds or cnter­
taL'1s ~y intcrc:ursc "lith, nn enemy or rcbo..:l, \':ith~ut lo~vc

froI!t the President J the Secrct.:l.ry of the Navy, t~l>:l COIMI''lnd0:r in
chicf of the fleet, the cOffi[k~dcr of thu squ~dron, ~r, in ~,sc

of ... v(:sscl or aircraft acting si:lgly, fnm. his c"'rr~;l1.ru1in& ,fficer;
, "

"Sec. ll. 'l.rticlc 14 is r •.mumbcNd 1.$ :.rt. 9 and ~~ndud to N'.d
....s f-:>llows:

I ..m'. 9. Suc!1 punishr...;nt oth,.;r th.-...i"! tio".... h .'1$ 1. c"urt nnrtb.l
rr~y adjudge r.l~y b;:: inflict;::d upon '"!...'1y :>crs0n subject to th.J
:.rticl..;s for the Gov..:ornmcnt (')f too t!:l'.'Y--•.•.••

lThirt~r-third. Or unl::wrfally r...;cdvcs .:l.n~· ::I.,,::ss1.ge or
l~ttor fl" lID ':fly cn,,;!:1¥ "I' robel, or, being o.\f.:lre of the ml:1.wful
reception Df such ~ss~gc or lott~r, f1.ils to ~kc th~ '~rli..::st

opportunity to infor:'l his superior Dr COI>ir.t'lnc:ing 'ffic\.lr th.:::r..::of;

'Sixty-sLJct:lnd. Or is guilty of nn atte!:'.pt, Dr ,~ .~ C"'1­

spiro.cy, or of ~ solicit'1tion, t~ corrnit l.ny.ff.:::nsc ~o;inst

th::::sc :.rticl~s.; .....••. I 11

l1S.... C. 47. l.rt. 5. (:1.)
t') the ,",rticl,-s £.)1' th(,

The f':lllo\'ling
GWt.::rnnmt f

pcrs')ns sh~ll be sUbject
the N~vy: •.••..•..•..•...

'In tin,,; of ''''11' or- n1.ti?nll -.:0.,;1' .:1c:,', in a~1iti. n to
the f~rcg 'ing, tho fOl!.Ming pcrs'>ns sh"ll b~ sti.bj...:ct to the
,'.rticles f;r the G v..:rnr:K:=nt 1'\[ the ilw~r: ..•.....

'Hinth. ,'.J.l p,,;rsnns illeg'd t') bv spi",,$ l' s'1botcurs,
or t') h"v..; bJ"'.)u<:>ht '11' dclivl..'rcd, or t? h1.VC -.ttc;.:pt.::d tJ bring
or deliver, ~ny seducing lott~r nr r_ss'1gc f~n nn ~n~ny or
rebel, or to h~ve cndl..'~vorud tn c0rrupt :my pcrsr)O subject to
these ~rticlos t~ b~tr~y his trust.
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'T..,nth. ;.ll persons, other than pcrsrons in the nilitary
service of the United St~tcs, outside the c~ntin~ntal linits
of the United St~tcs ncco~panying or scrvi~g vdth the United
St,tcs Navy, the l:arinc Corps, or the Coast Gu:u-d when serving
.:'1.5 a. p.....rt f"\f the N....vy, including but not limited to peTS?n3

cnploycd by the: Gov~rnmcnt directly, or by contr.:::.ctors or
subcontr....ctors engaged in naval projects, and ~ll persons,
thor th.:m persons in the l!'ilitary service of tho United St'l.tcs,

"lithio an arc" lC"l.scd by the United States whic;-. is without
the territorial jurisdiction thereof and wnich is undor the
c;ntMl If the Sccrct.~ry I')f the N vy: 't1

III. Diffcrcncx:s

i~~ W. 81 lists six offenses sJ)Ccific:"J.ly. New.\rt. 8,
Second, prop~scd Navy bill, lists one C0rr~so~nrling spocific
offense (giving intolligcncch the other ;J'r:ry ,ffons~s ~lOuld

h3.vO t::> be brought vJithin the gener"'l.l cl1.us~ in the N".v·· article
llh"llds nr cntcrt:lins <my ir:tcrc)use with .:m cncny.n 'Iil,.'rc is
c.oubt \thother the :J>oy ofrcnse of cttc.:opting to relieve the cneay
"lith su!,plics, etc., c<;n be brought within this clause. It r.light
b~ ch~rged L~st~~d ~s ~n ~ttcnpt to cnrr.dt ~ ~ff~nso under new
Hrt. 9, Sixty-sec:md, pr-1poscd U,".v:t bill, in which c....sc the
Il'...."'l.:a..muo si3ntencc \"ould be less th:m dc ....th. Under A. ~l. 81, a
de,1.th sentence could be given f0r nIl "1.ttor:pt to rclil.:ve the en'-'7.

Tho offl.lnsos wldcr :•. i'l. 81 c"n be cornitt,ud by direct or
indiroct .3.ctions. The Nnvy "\rticlc do:..:s not specify .'rhethcr c.ctions
MUst be direct or nay be indirvct.

A. "f 81 provides the offenses of h~rboring, or prot>Jcting,
or holding corrClspond(jnce \'lith, or giving intJlligence to the
encny mst be cornittod knot':ingly. The ;bvy "'.rticle is not
spocific on this point.

N".'\! .\rt. 9, T'nirty-third, proposed N".vy bill r..:U<cs it ·~n

offcnsu to r.:oc,;;ive un1.:n;fully ·'1n.)r n:.::ss~gc "I' letter fron the
ancay. This "ffl..:nsc could possibly be bMught \':ithin the
c1'luse "or h~lds correspondence with .•.... th<J cncnytr in j,. 'I. 81
:'lnd ch'\rged under th'lt o.rticle. If it l'orl,), ~ de-..th sentl,.;nce could
be given, vmcrcns ~~cr the Nnvy ~ticle '\ de~th sentence is not
pcrnissiblc for the offense. Such· in '":ff.:..nse r.ight, however,
be ch~rged under ~. ~. 96 inst~~, in lmich c~sc :'l de~th sentence
could not be iop)scd•

New :,rt. 9, Thirt;·-third, ,1.lso f.'l.~kas it o..P1 offense fer one
to f1.il to inforn his superior or conr....U1cing officer n:", once
if he kn')\VS of th.; unlav"!u1 l'.'ception of 1. r.1.l:ss,"'l.ge or l.ttcr
fron an cneny. Such:m orfens.; is n"t covered in :" r·. 81, but
could be ch".rgcd under ,I. il. 96.



6. A. n. 81 makes it an offense to deal etc. 'I·.'ith an enemy.
The two Navy articles specify rrenemy or rebel. If These tenns
are not defined in either Manual.

•

•

7.

F;;L - 3

A.H. 81

P. 4

A. \'1. 81 applies to "whosoever relieves etc. n Under it,
a person living in occupied·territor~·"mo, without dissi.!:lUb.tio:l,
merel;' reports 1,'hat he sees, or hears throt;.gh agents, to the
enemy, may be charged ,lith co~unicating or giving intelligence
to the enemy. (;:CI:, Par. 142). Such an offense would not be
chargeable at all under Art. 4, Fourth, of the pl~scnt A.G.N.,
since that article applies only to persons in the naval service.
Article 8, Second, of the proposed Navy bill, a~plics to ~ll

persons subject to the A.G.~. Persons subject to the ~.G.N.,

as defined in Art. 5(a), Tenth, proposed Navy bill, inc~~de

"all ~rsons, other than persons in the military s~rvico of the
United Statcs, outside the continental lirdts of the United
States accOOlpanying or serving with the United Stat...!s I~avy,

the I :arine Corps, or the Coast Guard vn~n scrving as a part
of the Navy, including but not li..r.ri.ted to pcrso:1s er;;ployed by
the Govcrnm~nt directly, or by contractors or subcontractors
engaged in naval projects, and ill per30ns, other than persons
in the lulitary service of the United States, '...'i thin an ar~a

leased by tho United States ':hich is without the territorial
jurisdiction th.... rcof and "Ihich is under the control of the
S~crctary of the navy: •....... " The ofi'cnstJ above could be
charged under Art. 8, Second, only as to th~su p~rsons.

IV. RcconMondations

None.
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Uniform Code of llilita:y Justice

Subj ct: Spies. A. "I. 82.

I. ~ Provisions

1. Articles?f l~r

II Ai?T. 82. S!"i..::s. - An:' person t'tho in ti..rrK: of .:ar shall be
found lurking or acting as a spy in or :lbout :my of the
fortifications, posts, quarters, or ~ncaopmcnts of any of
thw a~cs of th~ Unit~d St~tcs, or els~~ncru, sh~ll ~ tried
b~r a ,;cn..;ral c':mrt-martial or by a military cO::ll-ussion, and shall,
on conviction thereof, suff,Jr death. 11

2. I:,mual for Courts-lk.rtial

IlPar. 142. SIGHTY-.5'SC(J"rn ARTIer:: OF iJAR.

"B'ZIl!G A SPY

I1lJiscus~ion.-- The Hords 'any ocrson I bring d.thin the
jurisdiction of courts-nartial a~d military oo,~ssions all
persons of ' ·h~t",vl.r nati_anality or stry,tus '!ho r.n~r bo :lccusl.ld
of the off..::nse denowlc~d by the ~rticle.

nTh..:: principal ch:.r~ct(;ristic of this offwnse is n clan­
d~stinc dissirnul~tion of th~ true object sought, ~~ich object
is :In end..::avor to obt.:.in inforU1.tion ,;'ith the intl;ntion of
comnunicating it-to th~ hostile p~rty. ThUS, soldiers not
w~nring diSGuise, dispatch riders, \1hether soldiers or civilians,
and persons in aircre-ft nho c<'.rry out their missions op<.mly
:lnd who h:lve pcnwtr1.tod hostile lines aro not to be consider-..::d
spi..:-s, for th,) r,),"'.son thc.t, while they r,l,:'l.y h:lVe rostOTc.:C to
concQ~lment, thoy h1.vC pr1.cticed no dissicrul~tion.

"It is n"::ccss::lr~~ to prove an intent to cOfiiaunic1.to infor­
~~tion to the hostile p~rty. This intent vall very r~,dily be
inferred on proof of ~ dec~ptivc insinu~tion of th~ nccusQd
.~ong our forces, but this inf~r..::nce r:L'~ b~ ov~rcomo by very
cl~~r ~vid..::nc~ th~t the ~rson h~d coPe '~thin the lines for a
co~~,r~tiv~ly innoc~nt purpos~, ~s to visit his f~~ly or th~t

he h~s nss~d 1. disguise in ord~r to rc~ch his m:n lin~s.

JIlt is not ~ss.::mticl. th"'.t th,:; t'lccus.::d obt"'tin th~ inform.:!.­
tion sought or thct he cOLn~~ic~t~ it. The off~nsc is conplcte
pith th", lurking or c.issinuL"'ttion ~'ith intent to acc,,)l:plish these
objects •

II IAspy, who, ".ftcr r-::jQinL'1g the :mny to "hich he b<..:longs,
is subsoqu....ntl~· c1.pturcd by the cncny * :~ ... bcurs no r<..:sponsi­
bility for his previous ~cts of espion~gc. I (Rulvs of L~d 'hrf~rc.)
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-tlA person living in occupied territory \'Iln, lIith dissi.;-:ul3.­
tio:1, .1crcly reports -:mnt he S,J(;S or ',"h"lt he h...l'rs through
1.g...nts to th..:: cn~r, n<ly bo:! charged under A. \'1. 91 d.th con.mni­
c..... ting or giving intellig..mce to the enc!1Y, but he r.l.'y not be
ch,rGcd und::!r this :lrticl~ :.1.th being espy. . . . . . • . . II

3. Public L,\"1 759-8Oth Congress, Ch.,pt..... r 625, 2D Session

A. '.J. 82 \7'.S not ch-:ng.:ld by P. L. 759.

II. N,vy Provisions

1. Articles for the Gov.:lrnncnt of the Nnvy

":.RT. 5. Spil.:s. -- :.ll pcrsry!lS ~"ilo, in tinu of ..nr, or ~f l'C­

b",lli·'," ....ninst th..: suprccc ....uthority of th,;- Unit..::d St ....tes,
c~nc or ~..;: f}und in th..:: c ....p,city ryf spi..::s, or tnO brinG or
deliver ~y suducing lctt~r or ~ss~go frJo ....n ..::ncny or r.:lb_l,
or cn1~;,vor to corrupt ~y person in the N~vy to ~tr~y his
trust, sh;,ll suff~r d...l~th, or such othwr punishc.cnt ....s .... cJUrt
n"rti-u n ....~,. 1.d.jur.gc. II

N~v~l C~urts ~d Bl~rds

"SEC. 333.
diction .",-,

C)nditi?ns nocess~ry to
t~ pers0ns.- .

s;y"; juris liction: , .uurl.S-

•

ilL, ."ulctition t? the for·':!g0ing cl'lsSCS ')f :'>Cr50n5, those
n.'1.':lctl .L" the 5th (S'ios), ....•..••Articl.J(s) fw the Gov,;rno.mt
of the N,,;vy "":roJ subject t·) the provisions l£ tho A.G.rT• ".nd
.'1.ncm.blQ to tri:'.l by c')urt rt..'\rtial. 11

3. Pro,osed Nnvy Bill

"SEC. 3. ,'J'ticloJ h is runUI'lbcrod .:'.S I_rt. 8 ,'lnr! "lncn_lcd 1.5
f0110\",8 :

'ART. 8. The .,unishrlCnt of dc~th, 0r such other p'mish­
OJnt ,'15 a cOl1rt r.nrtit~l n.."1.y :>.djudgu, I:l"\Y be .L"1~lictod on "'.ny
IXlr80n subj..::ct to the f~rticlcs for the Gov~rl1M..::nt "'f the N~vy--

'Sixteenth. Or, in tire ::>f vc.r, lr of rebeili m cg.:l.L"st
tho suprcne .:l.uth0rity of the ~nit0d St3tcs, cones ~r is f~und

in th~ c<pacity of a spy "}r s"lbotcur, or wh) brings ">r delivers
"lny seducing letter or ncss~gc fr~~ .:l.n en~oy or r..::bcl, 'r
endc:lvors to cryrrupt J..."1Y pcrsc!,! subject to th.... sc .\rticl..... s to
bctr'1Y his trust; 111
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"5;;C. 47. :.rt. 5. (,)
t the articles for th...:

The foll~.rinS pcrs~ns sh~ll be subject
Govemncnt f the Nwy:., ......•.

Irlinth. Or persons :tllc&ec. to be spies or s:".boteurs, ,r
t h ....vco· brJ\l&ht "'r delivered, or to h ....vc ~tt....npted t brine: ir
!cliv~r, ....ny seducing letter 0r r-~ss'be fr~n ~y eneny ~r r~b~l,

')r t, h...v...: undc.:.'lvorcd t, c,rrupt "".ll~. pers 'n subj..:;ct t"'l thQSC
;.rticle s to b.:ltr :r his trust. . III

III. Differences

L H. \1. 82 l.)plic:s 0nly t'l spi.... s, "mile .t.G.!;., ;Irt. 8,
~r~cr1.ph Sixteenth, ~so .:tpplics t .. s"l.boteurs -md p.;rsons
',n? c"".rry seducing oess'lgcs for the ent:r~~' f)r try t~ corrupt
.:my pers::m subject to the ..... G.H. H"'}w",:vl.:r, these .'1.dnitiJnnl
0ffcnscs night be tried 'ls·relieving or corresp~ndins vdth
tho encQY. Sec C.S., A. U. 81 •

• 2. A. ',I. 82 ~?plios 'lnly "in time of ,r.:tr rr while the
ci')rr",:sp':mding thvy ....rticle applies "in tine of l'r.'r or re­
b...:lli')n. 1I

3. The :U"rny pr"'}visi')n requires the ".ccOr~d t"'} be f,und in
"r i.b"'ut :l f ....rtific.,tion, p 'st, qu~.rt(;rs, or :m cnc~pmcnt,

vmilo the N".vy provision h1.S n~ such requirement.

4. The ,\rmy carries D. ffi1.nd'lt"'lry punishr.'\.:.:nt f)f dc....th, while
the N....vy pr')vision provices for de3th or oth~r punishm~t ~s

''''. c Jurt-m.'\rtiu mny nctjudgc.

IV. Rcco!T!flcnd:l.tions

None.

FSL - 1
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l"ni.forr Cod(; of Milito.ry Justice

Subject: Injurios to or Wrongful Disposal of Proper~.

A.:i. 83,84, 89

I. ~qy Provisions

1~ nrticl~s of ~ar

n T~ 83. ~ilitary Prop~rty--~illrul or Negligent Loss, Dansge or
T.rongful Dis?osition.--any p~rson suoject to milit~rJ law who willfully,
or throu6h neglect, suffers to be lost, spoildd, damaged, or
wrongfully disposed of, any ~ilitary property belonging to the
Unit~d States. shsll make good th~ loss or damage and suffer such
pu:oishr.lent as '1 cOllrt-oartial. may direct.1'I

".utT ~ 84. .....stt; or Udawful Disposi tior. of Uili tnry Prope:rty Issued
to SoldieTs.--Any soldi~r who sells or wrongfully disposes of or
willfully or throubh ~eglect injures or loses any horse, arms,
ammunition, accounteroents, equipm~nt, clothing, or other property
issued for us~ in the nilitury service, shm I be punished sa a
court-martinI m.:ly direct."

"...rl.T. 69. Good Order to be Mai ntai nt:d I.l.:'ld ,trongs Rt:drtlss",d. --All
persons subject to military law are to b~have themselves orderly in
quurters. garrison, camp. and on the march; and a~ person subject to
milit~ry law who cocrmits any waste or spoil, or willfully destroys
~y property wh~tsoever (unless by order of his commanding officer),
or commits any kind of depredation or riot, shall be punished os a
court-martinI m<...y direct. • ••.•.••••• It

•• 8 to Redres s of (Irongs, SOO C..5., A ;;~ .. 105.

2. Manunl for Courts-tfurtial

"Par. 143. EIGHTY-THIRD ARTICLE OF ..J~

"Suffurinl; trili tory Property to be Lost, etc.

ltDiscussion ..--The loss, etc., mo.y he said to be willfully suffered
by one, who knowing the loss, ~tc •• to b~ i~inent or actually going
on, takes no steps to prevent it, as when: (l. sentinal seeit:g::::. small
nnd readily extinguishable fire in 0. stack of hay on his post allo~s

it to burn up. A sufferi~g through n~gl~ct implies un omission to
take such m~asures as w~r~ appropriate under the circ~~stawccs to
prev",nt n probable loss, ducags, ~tc ••

"Tho willful or neglectful sufforence specified by the; articlb
m~y consist in a deliber~te violation or positive disregard of ~me

specific injunction of lnw, regulations, or orders; or it oay be
evidenct;:d bl such circumstu:.ces as a rt!ckless or u......,arranted person:3-1
uso of th~ property; causing or ~llouin~ it to remain exposed to the
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TIcather, insecurely housed, or not uuardedi pernittin_ it to be con_
sumed, wasted, or injured by otht,;r persons; loanin_: it to a:l
irresponsible person oJ whoe it is dar.w.ged, E.tc. (,';lnthrop.)

"Proor.--(a) That cert:lin rr.ilitary property belonginb to the
Unit~d Stat68 was lost, spoiled, dum~&ed. or wrongfully disposed of
in the m~~,er alleged; (b) that such loss, etc., was suffered by the
~cused throu~h a certain o~ssion of duty on his part; {c) that such
o~ission was willful, or ~ebliber.t, as allcbed; llnd (d) the value of
the prop~rty, as alleged.

"Jiolthou;h the:re rr.aj' be :-,0 dirt:ct 03vidcr.ce th~t the property was
~ilitary property belonginb to the United States, still circumstantial
evidence such ~s evidence that the prop~r~J sho~m to hav~ been lost,
spoiled, d~mnLed, or wrongfully disposed of by ~he accused was of ~

~e and kind issued for use in, or fur~ished and intended for the
military service, mi~ht w~rr~nt the court in inferrinG that it was
such military property."

"Par. 144. EIGHTY..FOURTH Ao~TICLE OF ...\R

lin. Sellino or .rongfully Disposing of Uilit:lry Property

lIDiscussion.--The article applies to !:any property issued ror use
in the mili~ary service, and the fact that th~ property sold, disposed
of, lost, or iHjured was issued to someon\: othor than the o.ccused is
inunaterinl. 'Clothi~gl includes all urticles of clothing l7hether
issued under a clothing a110w::mce .:Ir otherwise.

"Proof .--(a) That the accused soldier sold or otherwise disposed
of certain prop<:lrtJ' in the mc.n....."l€r ulleEed; (b) tha.t such disposi tioD
was wrongful; (c) that the prop~rty was issuod for use in the military
sorvice; and (d) the vclue of ~he propurty as ulluged.

"Although then: nay be no direct evid.::ncc that th~ property was
issuud for use in th~ military s~rvice, still circunsta~tial evidence
such us t:vidence thl:..t the property shown to have l:>~cn sold or otherwise
disposed of by the aecus~d soldier ~s of ~ type und kind issued for
us~ in the military service oigbt warrant tho ~ourt in inf~rring that
it was to issued.

Itb. .iillfully or Through Neblect Injurinb or Losing, Uilitary Property

"Discussian.-_See 1440.. A willful injury or loss is one that is
intentionally occasioned. A loss or injury is occa.sioned through neg­
lect when it is the result of :3. w::mt of such o.ttcr,tion to the nature or
prabnbl~ consequences of an nct or omission as was ~ppropr1ate under
the cirCUF,sta.ncbs.

"Proof .--(0.) That certain property W.:l,S injured in 0. certain way
or lost, ~s allc~ed; (b) t~t such property w~s iSSUed for use in the
oilitary s~rvicej (c) that such injury or loss was ,illfully caused by,
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the acc~sed in a certain manner. as alleged; or thnt such injury or
1085 was the result of ne~lect on the part of the uccusedi aLd (d)
tI:e value of the property, as alleged.

lto••bere it is shown by eithur dir-...,ct or circumsto.:itial c;.vidence
that th~ property was issued to th~ accused, it may be presumed
th~t th~ injury or loss shown unluss satisfactorily expl~in~d was
due to tht; nt::gl(:ct of ti:t accused. n

"Par. 147. EIGSTY_1;r~TH .~RTICLi. OF .."R

"a. COl:l":littin~ Any ,d.s'te or Sp;:,i!

~Discussion.-- he terms 'waste! or Ispoil' us used in 'this article
refer to such ucts of voluntary destruction of a permanent d~mabe to
r~nl property as burning do'~ buildi~~s. t~llrinb d~Mn fences, cutting
down shs.de or fruit trees, a::d thE. like.

"Proof.--(u) That the ~ccus~d b~in~ with a certain corrr.~~d in
qu~rt~rs~ cunpl barrison. or on the rnarch~ c~itted w~ste or spoil
on c~rtain property in the ~~er alleged; and (b) that such acts
were U0t ~rdered by his co~~ndinb officer.

lIb. .1illfully Dt:stroying Property

"Discussion.--To oe destroyed it is not necessary that the
property be completely demolished or annihilated. It is sufficient
if it is so far injur~d as to be usel~8s for th~ purpose for which
it wus intended.

llproof.-_(o.) That the o.ccus",d ooing with 0. c..::rtain COJr.r.'l:lnd in
quarters. campI gnrrison l or on thu march. d~stroyod certain propertYI
as alleged; and (b) that such d~struction WQS willful ~nd was not
orderod by his commaLding officer.

lIc • Cor.unitting Depredntion or Ri",t

"Discussion.--The termtuny kind of depr~dationl includes
plundering. pillagingl robbing. and any ~rillful d~abe to property
nJt included in the preceding specific terms of th~ article.

"A riot is a tumultuous disturb.!1nctl of the pCf;,.ce by three or
~ore persons uss~rnbled tJgether of their own auth~rity~ with the
i!1tent r,utuully to (.lssist .Joe un:·thclr :J.t,;uinst ~nYJnt:! who sh~ll ~ppo5e

thern in the execution uf some ~nterprise of ~ private ~Qture, and who
nften'mrds uct~~lly execute the sane in ~ viole~t and turbul~nt nnnne~

to,) the:. t~rror of tht} pecplc. whetht:r tho.: ....ct i!1tended was of itself
la.wful or w:bwful.

"Pr.)of .-_That the nccus..d bein.; "."ri th a certain cor.lIIl!lnd in qunrtt:!rs.­
camp. gnrris;n~ ~r In the ~rch, c~rx.itted c~rtain ucts .Jf depredation
,n cert~in prJperty. or c~rtain acts of ri;tin~~ s ~lle6ed.n
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3a Pu lie Law 759--BOth Congress, Chapter 625, 20 Session

Art. 83.
Art. 84 •

No chane;e.
No Change.

•tART. 89. GOOD ORDER TO "'E 1~I:IT.UNED AND T7RONGS REDRESSED.--

"All persons subject to military law are to behave themselves
orderly in quarters, ~arrison. canp, and on the ~~rch; and any person
sU:lject to military law "I'lho commits any waste or spoil, or wrongfully
destroys any property whatsoever or conoits any ~ind of depredation or
riot, shall oe j..lunished ~s a court-Ollrtial tray direct••..•..•.•••.• !I

II. Navy Provisions

1. Articles for the uovernment of the ~avy

"ART. 8 ••••••• StiCh punishment as a court-martial may adjudge r.lay be
inflicted on any person in the ~avy-- ••••••••

'Tenth (PreveLting destruction of public pro~erty).--Or does not
use his best exertions to prevent the unlawful destruction of
public property by others; •••••••••

'Sixteenth (Plundering on shore).--Or, when on shore, plunders,
abuses, or maltreats any inhabitant, or injures his property in
any way; ••.•..••. 11I.

"ART. 4••...•• The punishment of death, or such other punish~ent as a
court-martial may adjud5e, may be inflicted on any person in the naval
service-- •.••....•

'Eleventh (Unlawful destruction of pu~lic property).--Or unlawfully
sets on fire, or otherwise unlawfully destroys, any public property
not at the time in possession of any enemy, pirate, or rebel; •.•. ' II.

2. Haval Courts and Boards

"Sec. 52. Destruction of public property.--this is prOVided for in the
4th A.G.N., para;raph 11.

"Unlawfully setting on
"UnlaWfully destroying

fire)
) puolie property

"Elements: Th~ intent to set on fir~ or d~s~roy ~ust be provcd~
Tha word fun:awfully' is nec~ssary in the specification b~cause it
ap?t;<ars in the statute. • ••.••••. II

1tS~c. 68.
for in th(,)

Preventing destruction of pUblic ?roperty~--7his is provided
8th A.G.::., pt:l..ra,.;r!lph 10.
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nChnr e:
destruction of

Not using his ~cst

public property.
exertions to prev~~t the unla~ful

"Elements: 'Best' in this charge means most likely to succeed in
th~ prevention. It ~ust )~ shown That the accused knew that the
destruction was unlID.ful and that h~ fnilud to take any steps to pr~_

vent it, or that he knmvi~gly took steps which he knew or should have
blar/n wer~ not t~c most likely to s~cceed in preventing the destruction

"
"Sec. 71. ,..... ste or pu-lie property.--This is prJvided for in the 8th
A.G.~.• para~ruph L5.

"Charoes:

"1. ,Il:l.sting
(EJ..'l:o:nuni tion
(?Tovisior.s
(public pro?~rty

"2. H:.t.ving the po\;er to )
prevGnt ~mste of )

WIl.'Uuni tieD )
provisions )
public property )

kno",dngly
permi ttin~ it.

"Cho.rges:

ItEllll"'lbnts: laste ll".1l.y consist in not taking proptoor c!.l.r.. of the
~unition, etc., and thus allowing it to ba lost or dam~g~d; in
r,ckl\.;ssly expt.mding in firin~s; giving it away. etc •••......... 11

"S(;c. 72. Plunderin,,, etc., on short;;.--This is provided for in the
8th A.G.N., para~raph 16.

(plur.dering )
Ill. .ihen on shore (a..busing ) nn inhnbi tanto

(maltreating)
"2. linen on shore injurin->; the propf;rty of an inha,bitu"t.

t1A person or corpor~tion r~sid~nt or incor?or~ted within the
stUGO or country ',/here th... uct is CODV;,it'ted is un inhabitant. If
the p~rson or corporation is not an inha~ito.nt the offense must be
laid under une of the sp~cific cr&rges, or, if no appropriate
anI;> cun 01';1 found, under scandalous conduct. In any C:..Lse, ti.c specific
cll!:l.rge, if tnurc be one, is to be prl.:fCrrbd. lI

"S~c. 111. :"iilful destruction of propEort'.I.--This is provided for
und~r th~ 22nd A.G.N. If the property is of thb United States, the
offel.se is ch... rgud as shown in section 52. If the property is not
of the: Unitod St:..tcs but tht;o conditions of the 8th A.iJ.N., ptr.rtl£:,rc:.ph
16, are satisfied; the offens~ should ue laid ther~und~r, as shown
in sfjction 72.
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"Cha.rge.

l";lil.fully destroyin:; property.

"Elements:

~!his offens~ COr-Slsts of ar.y wilful physic~l injury to
property of ~noth~r fro~ ill will or : s~~tmcnt t~.ard th~ owner or
fron \l.:;u, t",nness.

Uksse,:, included offense:

"C0!10'..1ct to tht:o prujuaice of b )00 orJcr a:d discipline. n

IISee. 92. Affr:J.y or disorder, riot, rout, ur.J unlawful assc;mbly.-­
This is proviued for under 'the 22:!d A.G.lj •••••.•••

"Elements; An urrra:, is the fighting of two or moTl:.. persons,
by mutu:J.l consent; ~r a'therwise. in u ?~blic pluc~. to th~ t~rror of
the pcoplu. A disoraer is any conduct of such ~ character that it
disturbs and annoys the peace and qui~t of the community. Instances
nre, loud cryin~ out or sin6ing or oth~r noisy conduct, sw~uring. or
cursing, indoce~t exposure of the person, etc.

"An unlawful ~sseuhly is an assembly of thre~ or mor~ persons
with intent to commit u crime by opon forco. or with intent to carry
out any common purpose, lawful or unlu\Jful. in such 4 munnt.::r uS to give
firm and courageous persons reason~blc grounds to apprehond 0. breach
of tho peace.

UA riot is a.n unlu'.'lful Ilssem1:oly which hus actually begun to ex­
ecuto the purpos~ for which it ussembled. by ~ brench of the peace.
und to the terror of th8 public; 0r u l~wful ussembly m~J ~ecome

~ riot if th~ persons assembled form and proc0ed to execute ~n unluw­
ful purpose to ~h~ terror of the public, ulthou·h they had not that
purpose tmen they ussembled.

"A rout is un unl!lwful assembly ..h ich hu.d mudt: u notior. towards
the eXl;cution of the common purp'Jse vf thL persons ussembled ••••••• "

3.. Propost:d :::lvy Bi11

IlART. 9.. Such punishment. other t:.~n dOl.1th, ~s

~djudge ~y be inflicted upon any person su jcct
f.,)r tht: Uovernme.~t of t:ht: ij..l.vy-- ••••••••

clurt ~arti~l m~y

t .... t .•e Artliclds

IT-,.ent:ibth. Or unlawfu11J' sets ...In fir ... , .lr ,tht.:r:.iSt;; ucls.wfully
destr,;ys. !l:'ly ?ublic property not <>.t tl.& tim€: in possessi:Jn of :..n
~ne~y, pirate, or rebel. or docs n)t use his best Exertions to prdvent
the unhmful destruction of such ?u~lic pr.:-pert) by..;Jtht:ors;
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'Twenty_firth. Or wastos any ammunition, provisions, or
othtJT pUblic prope,ty, ,T having power to prevent it,
knowingly per~its such w~ste;

'Twenty-sixth. Or, ~hen on sh~r~. plunders. abuses. or mal­
treats nny int~bitant;

IForty_first. Or ~cbczzlcs. or willfully ~r rnli~i0uslJ injures
or ~estro.:.·s. priv-J.te pr .;perty not his o.....n ...•.•.. fI

III~ Differences

1. Ti~ prop~sed A.G.N. differenti~~es bC~7ecn public ~d priv3te
pr.>pt::rty, while th"" Articl€:s 'wf .l .... r distinguish rnilit Tj." pr)perty
fron oth~r property.

~ronbrul sale, di!~usnl. stanlin~. or ~isappr0pri~ti,n of military
property of th€; U.S. is alsa c,JYt:rad by A. I, 94 !md n..G.N. 9, Eighth,
3;l tnat thE.rc is an :)vflr1l..P in the .1.rticles of ,aT. See C. .}.. . I. 94.

2. The ~r~pQscd A.G.N. du not specifically ~ov~r injuries t~ ouolic
property otJlE;r thun dcHtructi0n or setting it :l1'"ire, ,7hile A:L 89
COvors injury to any property.

3. The pr,)posed .·.... G.N. provides for the prcvc.ntion of th, dt.structi.on
of pUblic prap(;rty, wI- ile the .t\rticlcs of "a.r provide f,)r the preven=­
tion of injury tv ~lita.ry pr0perty.

4. A•. i. 83 provides f~r rep:~l"ution fur tJIC liJSS or du.mage of milita.ry
prapcrty Suffl.:rt.;d to be lost r d::lM_;l.:d, \ihih ti,G .\.<.i.N. do not.

S. Proposed .LG.N. I,rUcle 9, punt .ruph l\/b:1ty-sixth, C .vers only
lIinhubi tunts

ll
while •. :i. 89 C,;,vers ccprE;dt,;,ti.:ms !lEot;in.:;t any person.

6 .••..•• 89 Spt;cificl.111y prJVides f.,r ri "ts aI'd disorders, ":.hile the
.1..G.ll. punishes thc,5e offenses under tIlt;: general .J.rtichs.

lV. Rec~~enduti~ns

Tner~ is 0,) CJffimE;nt vT. th~s(; pr~visi ns in th~ Mcuuire, ~ite.
B.ullur.tinu, Kcefi'c, Vll.Yldt:!rbilt, ·r :;..... vy Jli.li n.:c"'r:lr.lend=:...tions.
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Uniform Code of Military Justice

3ubject; Waste or Unlawful Disposition of Military
Property Issued to Soldiers.

•

See C.S., A. IT. 83 -- Injuries to or Urongtul Disposal of Property.
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UnifolT.l Code 9.f. Llilita~ Justice

Subject: Drunker:.!" ....ss - il.U. 85.

I. AnV Pro....isions

L Articles f rJar

IIt..RI'. 85 Drunk on Duty.-- lmy officer nho is found drun1~ on
duty si"lo::ll, if the offense be conmittoo. in tioe of .-.'Ur, be dis­
nissed from the service and suf:'cr sucJ~ eUler r,unishl:!.ent as a
c,rrt-marlial ma;r direct; and i; the offense be cormtted in ti.r.:e
of peace, he shall be pmishod: as a court-oc.;.:;:-tial t>:lY direct. An:j
person subject to oilit<lry lan, except an officer, \tho is fourd
drunlc on duty, sha~.l be purish:o:i as a court-l1o.rti.nl roy direct. 11

2. lianu.c.l for Co,;rts-lbrtial

-.

-.

"Par. ll,5. EIGHrY-FIFTli ARTICIE CF nAIl

"BEII!G FOUND DRlJJnI all OOTY

IlDiscussion.-- Under this ~rticle it is :~cccss:ll''Y t.>hat
accused 00 fo\".OO to be drunlc '7hilc actu<llly on duty, but the
fc:.ct th~t. he bccanc drunk before eoing on dut~t \"milo r.l.':tcrial
in c::tcrn1,·tion 4 5 ir.o::.tcrial on the question (If lJUilt. A person
is not fOl.'..nd dn:nk on duty in the sense of this .J.rticlc, tif he
is simple disco-.-;;!roo to be drtmk nhcn ortlcrcd, or othcrrrise
required, to GO upon the duty, u:-on lIh..i.ch, bClcause of his condi­
tion, he .loes :1.ot enter at all. I (IJinthrop) But the a rt..iclo
docs appl;; .:llt:l0Ugh the duty may be of a n...:rely prclil.1inary or
anticipatory nature,' such as att...::,.ding an inspection by .:l soldier
dosi;Jn:ltcd for cuard, or an o.1;niting by a m.JdiCc.....1 officer of a
possible call for Iris s~rviccs.

liThe term Idut.'ll as used in this article noons of course
military duty. But, it is importo.nt to nato, every duty ~·rhich .:m
of:icer or soldier is le.:;ally rcql.'..u"cd, by superior niliUlry
authority, to ~::ecute, c.n:l for the proper c::ccution of uhich he
is unB".leroblc to such o.uthorit:f, is n~cess.:lrily .:'. nilitary duty.
(.finthrop. )

liThe cOllllJ,.1.nding ofi'iccr of a post, or or a COI:"_"1and, or dct...-:ch­
cent in the field in thc actual exercise of co~nd, is constantly
on duty. In tho C.:l.se of oth::r officers, or of cnlistcxl men, the
tem Ion dutyt r_l.:.·~cs to duti.::s of routi:1.e or dc~il, it, [;.J.rr:.son
or in the fi:1d, c.nd. do-.:s not rcl.::::.te to thos~ periods -then, no duty
bcL"lg r..:..'qUi.r;:rl o~ t:1(;n. 'oy orocrs 0:;'- r ..gul;ltions, offic...:rs and ocn
occupy thC! status of leisure ~~~m to the scrdcc as loff duty. 1

(5_c Davis.)
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"In time of war em in a region of active hositilities
the circunstances arc often such th2.t all members of a COt:!L1and

r.av properly be cO:lsidercd as bp.ing continuously on duty lIithin
the Leaning of this article.

nsa , also, an officer of the da;r <md. ICler;fuers of the guilrd
arc on duty durine their entire tour Ylithin the !dOOning of this
article, but a sem~inel found drunk on post should ordinarily
be ch..""'.reol under A.W. 86.

liThe :;lffense of a person l-:ho ~bsents ili='.self from his duty
aTd is found drunk :rhile so absent, or ,"rilo is rclic700 froD duty
at a post and ordered to raDin there to Clmlit onlers, ..nd is
found drunk during such sta"bJs, is not ch<::.I"[;c:.ble under this
article.

IrWhcthcr the drunkenness Tras caused by liquor or drugs
is ir.m.tcrial; and any intox:iciltion TIhich is suf.:acicnt sensibly
to i.rn~.'Z' the rational and full cj~rcisc of the Dental and
physical faCl.4.1tics is druI"Jccnncss ni. thin the mooning of the
article.

II Proof .-- (a) That the accus.:rl ~'laS on a c~rtain duty, as
alleged, and (b) that he VlaS found drunl~ ·;Fhi.lc on such duty.

"On an iSSue of drunkenness, admissible testiLlOny is not
confined to a d cseription of the conduct o.nd dcnronor of the
accused, and. tho testimony of a ':ritncGs trot tho :lccuscd. lOS
drunk or '.-laS sober is not inadnissible on the ground th.:::.t it is
an expression of opimon.l!

3. Public Lal' 759--80th Con~ress, C~ptcr 625, 2D Session

"Affr. 85. DP.IJ!lIi OIl wry.--

llAny person subject to milit:lry lau, nho is found drunk on
duty, smll be pmishc.d as a court-nortial my direct."

II. No.~ ,.,Pro=VJ."·",s"i",o"ns,,

1.

-.
Articles for the GoVCrnt1cnt of the U......vy

"Article 8. Persons to .,hot! ::lpplic:!.blc.- Such pmishn...nt as
a court l.crtic.l roy adjudge roy be inflicted on any person in
the Ilcvy-
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'First (Scandalous conduct):-_Tl/ho is guilty of profane
swearing, falsehood, drunkcnn~ss, ganblin&J freud, theft, or
an:r other scandalous conduct tending to the destruction of
good norals; III

2. Naval Courts and Boards

USee. 55. Drunkcnncss.-- This is provided for in the 8th
A.C.Il., paragraph 1.

11 Charge: Drunkenness.

"Elcncnts: Any intoxication fron alcoholic li'1uor which
is sufficient sensibly to i..r:lpair the rational and full exercise
of the rental and physical faculties to a degreo th.:lt ,':ill in­
capilcitnto for the prop..;r perfornance of ::my duty \'hich a person
of the rank or r,tc of the accused could ~roparly be called
upon to pcrfo~J constitutes drunkenness.

"If the drunkcn."lcSS occur on duty this cust be 'lllcgcd as
un nsgrav.tion, as a brcatcr lioit of punishoont is ,rovided in
such .:I. case. ••..•..• It

3. Proposed N.:lvy Bill

llART. 9. Such punishment ot~r thnn death ~s <l court r..artial
tk\y adjudge may be inflicted u~on ~y ?erson subj6ct to the
Articlcs for the GovcrnMcnt of thc N .:lvY-- •.......

IFifty-third. Or, vmile under tho influence of ~lcoholic

liquors or n~rcotic drugs, op~ratcs any vehiclc;

'Fifty-fifth. Or is incapacitated for the propcr
pcrfornnncc of duty by the use of, or pr<.Jvious indulgence in,
alcoholic liquors or n\rcotic drugs, III

III. Differences

-.
A. ~. 85 nak~s drunkenness on cuty <In offense, while A.C.N. 9,

fift~'-rifth, mQ~~s being incapccitatud for duty due to the use
of intoxicants ").n offense. The Army offense applies only '"'hen
a person is on duty, "hile the Navy offense compr .hends being
intoxicat....:d ,;.t any tine. Hmlever, the N.:l.vy treats drunk..::nncss
on duty <lS on aGGT.:lvation of the offense.

A.G.:L 9, fifty-third, provides for operating n vehicle
yrhile under the influence of alcohol or drugs, while the Articles
of l~r cont~in no such specific offense.
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Other dru~~enness offense in the ~~ are treated under
A•. /. 96.

An A~~ sentinel found drunk on post is punished under
A. 1/. 86.

IV. Reconnendations

\Vhite Study, No.2, would cake "drunkenness ll an offense.

Va.'lderbilt Renart:

114. Article of War 85 should be anended so that it ",'i.ll read
as folloW'S:

llArt. 85. Drunk on Out;·, Arr~l person subject to rilitary law
who is found drunk' on duty shall be punished as a court­
nartial nay dire ct. II

liThe pt1rJ:' ,se of this anendr:1ent is to eli..ni.nate a netive for the
unwarranted acquittal of an officer cPArscd ydth drunl{cnness on
duty. As the article'is now vr.ritten an officer convicted of drunk­
enness in tina of \'far, Dust be sentenced to disr.:issal. II

House Representativos Report No. 1034, 80th Con&rcss, 1st
Session. (Collr.littee on .o\rr.ed Services):

nA lesser punishr.1.cnt than dismissal from service for officers
drunk during tine of war has been provided. II

FEL - 1
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Uniform Code of l:Uitary Justice

Subj~ct: ltisbchavior of Sentinel, A. ~. 86.

I. ~ Provisions

1. Articles of War

"ART. 86. !:isbchavior of Scntinol.- Any santinol who is found
drunk or sleeping upon his post, or who leaves it before he is
regularly relieved, shall, if the offense be cor.unittcd in time
of Vlar J suffer death or such other punishment as a court-martial
may direct; and if the offenso"be committed in time of peace,
he shall suffer any punishment, except death, thlt a court­
martial may direct. 1I

2 . I!anual for Courts -J1artial

"Par. 146. EIGHTY-SIX1ll ARTICLE OF WAR

"a. BEllSG FOmlD DRUHK ON ?CST

"TIle term •sentinel I docs not include a watchman or an
officer"or a noncommissioned officer of the ~rd unless posted
as such.

llA scntl.ncl is on post uithin the mca.rting of this crticlc
not only "!hen he is walking a duly designated sCntin~l's post,
<l.S is ordin'U'ily the case in g.:trrison, but also, for e xnmple,
vm~n he m.:ty be st~tioned in observation against the ~pproach

of the enemy, o~ on post to maintain intern~l discipline, or
to guard stores, or to Guard prisonors \'Ihile in confinement
or <l.t Vlork.

II A sentinel's post is not limited to a.n i.rnagin~ry line,
but includes, according to orders or circucst~nces, such contiguous
area vrithin "'hich he may \'.·<l.lk ."lS r:t.'lY w nL;CCSS<l.ry for the protec­
tion of propcrty connittcd to his ch1.rbe or for t h.1 discharge
of such other dut ics as may be required by general or spcci~l

orders. '!he sC:1tincl who goes any\;h... rc within such' :\TCa for
the disch:1.rGc of his duties doos not lcnvc his post, but if fOWld
drunk or sle..::ping within such "U'CIJ, he may Ix! convicted of a
viol~tion of this article.

liThe fact th'tt the sentinel nas not posted in the regulnr
way is not a defense.

rtProof.-(a) Th:l.t the <l.ccuscd ":1.51 posted as 0. s~~ntinel,

as alleged; nnd (b) th.:::.t he was fOWld drunk \lhilc on such post.

"b. BEIllG FOUND SLEEPmG ON PeST

llDiscussion.--See 146a. The fact thnt the '\ccused hnd been
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previously overtaxed by excessive guard duty is not a defense,
although evidence to that effect may be received in extenuation
of tho offense.

UProor.--(a) That the accused was posted as a sentinel,
as alleGed; and (b) that he las found sleeping while on such post.

"c. L:lAVIIIG POST BEFOlC BEING RELIEVED

"Discussion.-3cc 146a. The offense of leaving post is not
conr.dttcd when a sentinel gO\..:s an inr.atcrial distance from the
point, path, area, or object which was pr..:;scribcd as his post.

•
J.

rrProor.-(a) That the accused was posted as a s ...ntim.:l,
as alleged; and (b) that he left such post without being regularly
relieved. II

Public La./ 759-BOth Congress, Ch3ptcr 625, 20 Session

IJo change •

II. Navy Provisions

1. Articles for the Covcrnmant of the Navy

llArticle 4, Persons to whom applicablo.-- The punishment of death,
or such other punishment as a court-martial may adjudge, may be
inflict~d on any person in the nuval sorvice-- .

'Eighth (Sleoping on watch).-- Or sleeps upon his watch;

'Ninth (Loaving station).-- Or leaves his station before being
regularly relicved; •..... til

2. Naval Courts and Boards

No discussion of clements of above offenses .

.3. Prol')()sed Navy Bill

-.
IIART. 8. The punishment of death, or such oth0r punishroont as
a court martial may adjudgc, may be inflicted on any person subject
to the Articles for the Govcrt'lr.1Cnt of the Navy-- ••...

'Fifth. Or sleeps upon his vmtch;

I~inth. Or, in time of battle, deserts his duty or station,
or entices others to do so; ..•..•• III
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HART. 9. Such pWlishr.lcnt oth~r than death as a court martial
may cdjudge may be inflicted u!Jon any person subject to the
Articles for the Government of the ihvy-- .......•

''l\JCnt~·-nj.nth. Or is :Dscnt without authority from his
place of duty; •....... II

III. Diffcr~nccs

The A.C.N. docs not spccifiCi'!.lly provide for drunkenness
of a sentinel; therefore drunkcn."1c.:is on watch durinr tir.c of war
would not be punishable by death, ufllcss it :LS includod in
b.::traycl. of trust. AGi', Art. 8, par. 4. &:0 C.S., A.W. 85.

Tho Atny offense of sleeping on post is punishable by death
only in time of "I,i.r, \'!hile the Navy offense is punishable by
dc~th at any time.

The Army off~nsc of leaving ono's post vdthout being relieved
is sir.dl<lT to the r:a.vy offense of deserting his st'ltion in ti.r.le
of battle, except th'3.t the Arny offense applies in time of wer,
\Thile the N<:..v:r offense ilpplios only in ti.r.ta of b<::.ttlc.

The snne act at other tir.les would be punish<lbl~ as A.',r.O.L.
br tho Jlavy.

IV. Rucommcndations

'The UcGuirc Articles and the l.'hite StudYJ No.2; wwId make
"sleeping on ,':atch in til')e of Warn n capital offense.

FEL - 1
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Uniform~~ ¥ilitary Justice

Subject: Interest in Sale of Provisions, A.W. 87.

I. Army Provisions

1. Articl as of War.

"ART. 87. Personal Interest in Sale of Provisions.-- Any ofi'icer
commanding in any garrison. fort, barracks. camp, or other place
where troops of the United states may be serving who, for his
private advantage, lays any duty or imposition upon or is inter­
ested in the sale of any victuals or other neCEssaries of life
brought into such garrison. fort, barracks, camp. or other place
for the use of troops, shall be dismissed froe the service and
suffer such other punishment as a court-martial may direct. II

2. Manual for Courts-Martial.

MClJ does not discuss A. W. 87.

3. Public Law 759--BOth Congress. Chapter 625-_2D 3ession.

No change.

II. ~ Provisions

1. Articles for the Governm€nt of the Navy.

lfArticle 11. Dealing in supplies.--

"No person in the naval service shull procure stores or
other articles or supplies for, and dispos~ theroof to, the
officers or enlisted men on vessels of the Navy, ot at navy
yards or naval stations. for his own account or benefit. It

2. Naval Courts and Boards.

No discussion of Art. 11.

3. Proposed Navy Bill.

Article 11 is renumbered as Article 12.

llJ.RT. 9. Such puni shment other then death as a co urt mnrtial
m&y adjudge may be inflictcld upon any person subject to the
Articles for the Government of the Navy-- •••..•.•••

'Sixtieth. Or fails to comply with or violbtes any
provision of articles 1. 3, 12 and 13 of these Articles; ••."........
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III. Differences

FEL-l

A. W. 87 applies to commo.nding of'ficers, while ..... G.U. 12
applies to any person in the Navy.

A. W. 87 applies to victu~15 or other necessaries of life,
while A.G.N. 12 applies to all articles.

A. W. 81 applies to laying any duty upon or b£ing inter­
ested in the sale of such articles, while A.G.N. forbids the
procuring nnd disposing of such articles for one's own account
or benefit.

IV. Recommendations

The McGuire and :.nite proposed A.G.N. do not mention
this offense.

The Vanderbilt Report recommends repeal of ~. W. 87 as
obsolete •
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Hntforn~ of r:ilit.:u-y Justice

Subject: Unla'~ully Influencing Actions of Court.
,~. H. 88.

I. ~ Provisions

1. :.rticlcs of ':.:Jr

PNs<.:nt ;,.~f. es, rcl'\tL'1g to intJ.mid~tion of persons
bringing provisio:lS, has bCt:n repealed.

2. i:,-mu.1.1 for Courts-l'· rti.:!.l

IlP:!.r. 87. COU.HT~-l!..·.RTL..I.-:.CTI::m--Rcvi<.:wing :.uthority.-

lib. PO\~rs 1.nd duti,;)s-g~ncr1.1 -- .....•.... l!.::ithcr i'-11

.:lcqUitt'll or 1. fi"lding r:f Inot guilt: r rcquir.::s cpproval or
confirmction; .:Lnd neither shou1d'b~ d_s~pprov~d•..•...• The
~vicwing ~uthority rrk1.y, hm1_v~rJ pro~rly advist: the ncmbcrs
of thw court by letter of his "nonconcurrence in 0n acquittal
or in 0. finding of not guilty, :md the rc:',.sons for such oon­
c:)ncurI'\.:ncc •••••.••• n

J. Public r.. ...w 759-BOth Congress, Ch:':ptcr 625, 2d Session

"S",C. 233. .l.rticle aa is ."'.mended to N'1d ,~s follows:

".\RT. 88. UNLA'"FULLY INFLUENCING .\CTION OF COURT.-- No
'1uthority appointing a gcner~l, sP0cill, or sumnary court-martial
nor ['ny other cOllill......nding officer, sh.-ul c....:nsurc, rcpri.r.l:lnd, or
.:l.dmonish such court, or <lny r.lr..:mbcr theNof, \1ith rcspect to the
findings or ~r:ntvnc....: a.djudged by tho court, or "lith rcspoct to
n.ny other exorciso, by such court or a,ny member thereof, of its
or his judici~l responsibility. No person subject to militery
1~\'1 sh ....ll nttc.:mpt to coerce or unl'wtfully influence the 'lction
of .... court-marti'll or ~ny nilit .... ry court or corrmission, or any
rnc:f:lbcr th...:roof, in rc:'\ching too findings or sentence in .::my
cnse, or the action of an appointing or rcvicir.ing or confirning
nuthority i'.ri.th respect to his judici::l.l .:lcts. II

II. Navy Provisions

1. :.rticles for the GoverTUllCnt of the Navy

There is no article in the pr;.;scnt A.G.t:. rn..'l~'ing it a
s~ciric off0nse to coerce or influence the ncrnber of ~ C?urt
Q..1.rti!ll. The· 0ffense is ;>robnbly punishable under r\rt. 22(c.),
the g..,;ncral ~rticle covering offenses not specifiod.
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2. N:lV.:l.l Courts -'Uld Bov..rds

IISec. 472~. Action of reviewing nuthority on =,cquittn.l.-

IISec. 473. P')\Y(.:r of rcvi~wing '1.uth"Jrity: Returning recorc..--

"Sec. 11. ;.rticlc 14 is rl,)nwWl.ll"cd '\s Article 9 ~d-..nQnd~d to
rc;rl 0.5 folioHS:

"The convening o.uthf"lrity in his rer.'\,1.rks returning n record
for rovtsion Sh0Uld not, in effect, thrca.ton disciplin ....ry'lction
c.g::!.inst the ncnbers :>f the C0urt. 1t

is ronunbored ~s hrticlc 39 and cncndcdArticlo 53
follows:

ll:~RT. 39.

IISec. 39.
t'1 re~d :!.s

It(j) Tho Sccret1.ry :)f the rJa.vy is nuthJrized 'lnd directed
t~ issue such regul<'.tions :'.s :.':ly be necess."\ry to .:'.5SurC thc.t
the r:1Cnbcrs of every court o1.rti1.1 sh-Ql be frec to pcrfnm
their s;r~rn dutiC3 \."ith')ut '\ny coorci'1n or influence, directly
or indir..:ctly, nn the pa.rt -f c..ny person in the n::l.v.'ll stlrvicc .'1

n:.RT. 9. Such punish.r:cnt other th:m d.::"'.th ::l.S i1. c0urt r:1:lrti<l1.
may "'-djudgc cny be inflict.::ld upon cny pcrson subjoct to the
:.rticlos for th~ Governncnt -)f the Navy-....•...••

lilt is not :'.n the ~?w(;r of too convening .:luth~rity to
conpcl a court t, r~vcr3~ its decision upJn a. c~ti~n ~r plea.,
when the court I s rulin!" h~s ten'1in~tcd the tri:li, or ~o ch'lngc
its findings or sentence, ~hcn; up')n being rcct')nvuncd by hin,
it ~s declined t:> nodify then, nor eith-:;r directly or indiNctly
to cnl~rge the n.~.:lsure of punishment imp?sed by ~ court ~"'.rtial,

n')r to coerce ."1. C~!.lrt to 'ldopt his vi~w upnn any question arising
in tho course of its proc,-,edings. \':hcn the proceudings, find­
ings, or sentence of a court .... rc illcga.l, th~ conv~nir.g "'.uthority
should set then ,~ide.

IINo ....ction sh:l.1.1 be t·'lken by tl. rcvi(:\,ring .1.uthority which
purports to a.ppr V.3 or dis::-.pprove '"'.n l.cquitt.:ll or finding of
not guilty or not proved If u revi~\dng a.uthority docs
not concur in the findi.:lg of th..J c')urt, he n:":f so st~.te .in
his ..~ction upon too record, giving sucn t"(;"'.s:ms e.s he T:'.'J.y cleen
uppropri~te for the info~ti?n of the r.~r.hers of thu c?urt
.:md other reviewing "'!.uth')rity II

3. Proposed Nnvy Bill
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IV. Recormendations

1. Vanderbilt Report (Pago 6 ff). RZCOi:J:JIDATIONS:

2. The proposed Navy bill ~kes a specific offens~ of influencing,
intimidating, or impeding a v~tncss in any disciplinary proceeding
(S~c. 11, n~1 Art. 9, 45th). Articles of ,ar do not have a similar
specific offense.

orders, rogul:\tions, or

Or is guilty of any violation vmich is an
Articles for the Government of the Nav~r under

The following shall be off~nscs against the
GovcI"!'k"'1Cnt of the !Javy:

III. Differences

Violations of the 1a"s,
naval service II

"Sixty-third.
offense against the
Article 5 (d)."

.
"Fourth.

customs of the

"AI'T. 5(d)
Articles for the

"Sce. 47 .

1IForty-fifth. Or corruptly; or by threat or force, or
by &ly·threatening communication, endeavors to influence, inti­
midate, or impede'any witness in anJr disciplinary proceeding in
the naval service, or injures an~,- witness in his person or property
on account of the witness attending or having attended such
disciplinary proceeding, or on aCcolU1t of the \:itncss tcstif:ring
or having testified to an:r matter toorcin;

a) llThe r:anual for Courts-Martial, United States Anny,
should provide that it is improper and unla\'fful for any person
to atte:mpt to influence the action of an appointin& or revicvf.Ulg
authority or the action of any court-martial, gcn~ral, special,
or sunr..ary, in roaching its v.::rdict or pronouncing sentence,
except persons conn~cted with the vrork of the court, such ~s

members of the court, attorneys, and \Iitncss~s; and this prohibition
should bc made {;xpr<;ssly applicable to t he- appointing or rcvic:,vring

1. Amy prOV1S1.0nS write into the Articles of War a specific
prohibition against the censuring of a court martial by the con­
venine authority, or its coercion by any person. . A violation of
th~sc prohibitions \rill be punishable: under A. W. 96. The Navy
will prohibit the same kind of conduct by means of regulations
promulgated by SecNav, the violation of \'fhich \',ill be punishable
under now Art. 9, Sixty-third.
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authority. It should be stated that any violation Vlill be
consid~r~d conduct of a nature to prejudice nilit3ry discipline
a~d to bring discrodit upon the military s~rvicc in viol~tion

of Article of Har 96.

b) liThe :'anual shoulci.. also contain an express ,rohibiticn
against th..: r .... prin:and of the C':lurt or its members in any ronn.
The reprimand sO!To.Jtimcs giv.,;on a jury by a judge in a civil court
for an orronuous verdict furnishes no ~arallol or ~xcusc for
the prescnt Anny practicd: The jury U~O~ its discharge returns
to the body of the people, but the members of a court-martial
remain in the service subject to the tall of superior officers
as to promotions, assigpmcnts to duty, and t~ansfcrs. The
statement on paec 74 of th;:, ~:ar.u:?l that the J\.;ViOl:ing authority
my prop0rly advis~ roor:fuClrs of a court by l.:.:tt6r of his non­
concurrence in :m aC~'J.ittal should be ..:xpunged. It is a relic
of the power forr...::rly poss...:ssod by the r..::viewin~ .'lllthority to
r.;;:turn a r..::cord of 't.,...i2.1 to th\,._ court for ri..:consideration of
findin.'gs of not ..... ilt.v. This power was taken a\'.71y in the
~ndc~nt of the Articles of ~er ~nd regulations aft..::r the
First Torld l~ 'lr.d the s,irit of the rC:jJCal should tx: r.:lspcctcd ..

c) "The;. :'anual should contain a stat~r.'ICnt th:' t it is
the duty of courts-~rtial to exercise their OVln jud~nt in
imposing sentences and th....·:t they should not pronounce senbnccs
\·nich the:,. know to b0 0xc..:.:ssive, I' ,lying on the rcvi\..C\1ing
authority to ruduco thc;m It

2. Ballo.ntino Report ll.a (Page 23): Comment on thQ desirability of
prov1ding gre~ter independence to tho judicial function:

llThorc is a oubstanti.:Q risk thnt members of courts,
judge advocates ~nd dcfense counsel ~~y not be altoGeth~r frce
from pr~ssurc and restr~int by superior authority ~x~rciscd

not in viol~tion but ~s a pert of the.: system. Convening
J.uthoritie s, for ex:'.mple, not only convene the courts from mong
th~sc under their c0nmnnd but nlso order ncn to trial, and,
since it is not th~ir practice to order a man to tri~l unless
rC3So~~ly convinced of his guilt, J.c~uittnl ~~y ~ consid~rcd

t:mtn..~ount to an expression of dis':CNc;fficnt vith .:::. s'-lpcrior
officer. The opinions of convl'ning -:uthoritics respecting
:l.dequ-1.c;t of scntc:nccs, not infNquc~tly kno\'m to th... courts
conv~n~d by th~, ~.Y result ~ th~ L~position of unduly suvcr...:
s ..mtcnc~s II

tr (iv) Th~ canv<.;ning authority's power of revioH carries
\'tith it n l:\rge measure of ir.diruct control over the court and
its actions. If the convening authority docs not ~gr~~ with
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the finding.. of the court, or believes that the sentence is
inadequate, even though he cay be powerless to change the
result in the :;'3.rticular case, he can express his opinion in
his action or in a letter to the court. This cannot but have
its effect on subsequent cases. The m.ere kno,"ledge that it
can take !Jlace is apt to influence a court, i'rithout any ex­
pression of disaoproval or non-concurrence ever being made
by the convening authority. n

liNer \'1ill palliatives solve the oroblem. Tho proposal
has sometimes been made that the reviewing authority be prohibited
from criticizing a court for its action ~.n a particular case.
Obviously this deals vnth only a surface manifestation, and fails
to get at the heart of the difficult;r. t!

The Keeffe Board rccoJ"".JllCnds that the convening authority
should not have any pov:cr to revie\'! the findings and sentence of
the court at all; his mntrol of the case should cease. upon
references of the charges to trial. The Board feels that any
cinar refores short of this ,,:ill not r<.:ally solve the problem
of cor.r.tand domination of the court.

L, McGuire Report, Page 5:

llThis has been found to be thc'I'1Qst serious criticism against
the administration of naval justice, because the thought has been
cxpress~d with considerable acerbity, that the verdict or £L~ding

in a large numool of cas~s strangely comports to wnat is felt
is the desire of the convening authority. Th~re is more than a
modiC'um of truth here. A fair system of justice can only be had
vrherc the judges and other officers of the court arc outside
the reach and influence of either party.

lilt has 'been sought to obviate this V1Cl0US def.::ct, in the
neYI Articles, by making tho function of the Judge Advocate conform
to lnat tho t".orn itSi",;lf connotes. H-:: ~"lould act in f3ct as il Judgo ­
thus making certain t~ protection of thos,-, fundan...ntal concepts
of justic~ rcfcrr~d to a~d .dth the added c~rtitudc that as a
conscqu..:.:ncc thcy d.ll b ..... giwn sOrTPthing Dore than a nod.

"But nero than tmt - and m0st i.r1t"ortant, hI,;: l"IOuld und..::r thc
proposal Nfcrr..:d to supra bc.., from the standpoint of function,
under the sole and exclusive jurisdiction of thw Judge Advocate
G...:n __ral .:. thus lll2.'dng him as l.nd..:p~nd".ont as is concciv.:lbly
possible, and outside the control ilnd the influ-:...nc,-, of the
convcning authority.........• l1
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ASl. 89.

Uniform~ of Military Justice

Subject: Good Order to be Maintained and ~rongs

Redressed.

See C.S., A. ~. 83 __ Injuries to or ~rongtul Disposal of
Property.
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rnifor~ ~ of Military Justice

SUbject: Provoking Speeches or Gestures, A. ~. 90.

1. Army Provisions

1. Articles of ~ar.

"hRT. 90. Provoking Speeches or Gestures.-- No person subject
to military law shall use any reproachful or provoking speeches
or gestures to another; and any ?erson subject to military law
~ho offecds ag~in8t the provisio~s of this article shall be
pur.ished as a court-nartial rr.JJ.y direct. II

2. Public Law 759--BOth Congress. Chapter 625--2D Seesion.

A. ~. 90 was not changed by P. L. 759.

II. ~avy Provisions

1. Articles for the GoverI1l'!le~_t of the Kavy.

'~RT. 8.........• Such p~~ishment as a court martial may adjudge
may be inflicted on any person in the ~avy--•.••••.•.•

"Third (Quarreling).-- Or quarrels with, strikes, or
assaults, or uses provoking or reproachful words, gestures, or
menaces toward, any person in the Navy;

"Fourth (Fomenting quarrels) .-- Or endeavors to foment
quarrels between other persons in the Navy; ..•.•.•... "

2. Naval Courts and Boards.

"SEC. 61. Qunrreling.-_ .

1I,\ quarrel not resulting in an assault would very
rarely be a court-martial offense. . ••.••...• II

"SEC. 62. Reproachful words.-- •.••...•••

"Elernents: The words of the charge must be taken in
their usual acceptation. To oonstitute the offense it is
ess~ntial that the person toward whom the words. gestures.
or menaces were directed was actually present at the time.

"
3. Proposed t!avy Bill.

"SE.C. 11. Article 14 is renumberEod as Art. 9 and amended to
read as follows:

"~RT. 9. Such punishment other than death as a court
oartial may adjudge cay be inflicted upon nny person subject
to the Articles ror the Governr.t::nt of the !.avy-- •.••.....•
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lIThirteenth. Or uses provoking or reproachful words or
best~:res toward any person in the navel sflrvice, or strikes,
t;U'flatens to strike, or assaults any person;

IIFourteenth. Or endeavors to foment quarre15 bet",ecn
othcr persons in the naval s6-rviee; .••••••••• !1

III. Diff€r~nces

1. None. The Navy article contains offenses other than
that specified in A. W. 90, but these are cov~r~d in other
Articles of lar. SeE C.S., A. '"/. 93, Vft.rious Crimes, and
C.S., A. ~. 96, Gener~l Article. Ste also C.S., A. ~. 68,
Quarrels; Frays; Disord~rs.

IV. Recammcr.dntior.s

r~on€

FF.L-3
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Uniforc Code of ~ilitary Justice

Subject: Dueling, A. ~. 91.

I. Army Provisions

1. Articles of War.

liAR!. 91. Dueling.-- Any person subject to military law who
fights or promotes or is concerned in or connives at fighting
a duel i or ,;ho I ;'dlving lmowledge of a challenge sent or about
to be sent, fails to retl0rt the fact promptly to the proper
authority, shall, if ~ officer. be discissed froc the service
0, suffer such other ?unishment as a court-martial DAY direct;
and if any other person subject to Military law, shall suffer
such punish:::.ent as a court-r:w.rtie.l may direct. 11

2. Public Law 759--8Oth Congress. Chapter 625--2D Session.

A. ~. 91 was not changed by P. L. 759.

II. ~ Provisions

1. Articles for the Government of the Navy.

II~T. 8.....•••.. Such punishment as a court martial may adjudge
may be inflicted on any person in the Na~j--•..•••.•.•

"Fifth (Duels). -_ Or sends or accepts 0. challenge to
fight a duel or acts as a second in n duel;

"Seventeenth (Refusing to apprehend offenders).-- Or
refuses, or f~ils to use, his utmost exertions to detect,
apprehend, and bring to punishment ull offenders, or to aid
all persons appointed for that purpose; ••........ "

2. Pro~osed Navy Bill.

"SEC. 11 .....rticle H. is renumbered as Art. 9 and umended to
read as follows:

I~RT. 9. Such punishment other than de~th as a court
martial may adjudge may be inflicted upon any person subject
to the hrticles for the Government of the Navy-- •........•

I Fifteenth.
~ duel or acts as

Or Huds or accepts 11 ch~l,l1t:lnge to fight
a second in a du~l;

'Twenty-seventh. Or r~fusbs, or fails to use, his
utmost exertions to detect, apprehend, and bring to punisho~nt

all offenders, or to aid all p~rsons a?p.int~d for that purpose;

'Sixty-first. Or is guilty of any disorder or negl~ct to
the prejudice of good ordur und discipline or any conduct of a
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n~ture to bring discredit upon the naval service other than any
disorder or neglect or conduct mentioned in these Articles;

'Sixty-second. Or is guilty of an att~mpt, or of a con­
spir~cy, or of ~ solicitation, to co~it nny offensE 3g~inst

these Articlos; ' II

III. DifferenCES

1. • Ii. 91 is bro!\dl;.r thun th(; e.rticlt: in the proposed
::uvy bill d ..ll1ing specifically with dUt::lling (Art. 9, Fiftc.:nth).
Off~nsc8 list~d in A. ~. 91 ~hich arQ not cov~r~d by nrt. 9,
Fif~ent~ proposed N~vy bill, could be ch3rg~d ued~r nrt. 9.
Tw~n~f-scvunth, Sixty-first. or SiXty-5~cond.

IV. Recommendations

" - I

FEL-3

None.
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Uniforn~ of Military Justice

Subject: tiurder-_ftape, A. \1. 92.

I. ~ Provisions

1. Articles of War.

"ART. 92. Murder--Rape.-- Any person subject to military law
who commits murder 0" rape shall sufler death or imprisoneent
for life, as a court-~artial m~ direct; but no person shall
be tried by court-martial for murder or rape cOi.mitted within
the geographical limits of the states of the Gnion and the
District of Col~bia. in tit:le of peace."

2. Manual for Courts-Martial.

"PnR. 14a. :n:iETY-S=.c.:mD ARTICLE OF "NJJt.

lIa • 'urder.

"DiscU5sion.-- 'In time 01' peace' contemplates
a complete peace, officially proclaimed. (Kahn v
nnderson, 255 U. S. 1.)

t'L1urder is the unlawful killing of a numun being
with malice aforethought .•......•• The death must
take place within a year and a day of the act or
omission that caused it, and the offense is cO!'lrnitted
at the place of such act or omission although the
victim may have died elsewhere.

"J.mong the lesser offenses which may be included
in c particular charge of murder are munslaughter,
certain fonms of assault, and &n attempt to co~~it

murder,"

(For further discussion of the elements of the
crime. see Par. l48a.)

IIDiscussion. __ Rape is the unL...wful c.... rnal
knowledge of u wom~ by forCE and without her
consent .•••..•..•

"So-called ste-tutory rape--th:lt is, cc.rm:.l
knowledge with her consent of a fenale under the
ag~ o~ consent--is n~t an offense under this article,
but m:.:.y be o.n offense under A. Ii. 96.

"ArJong the lessE::r offonsli;s which cay be included
in that of rape, ar~ assault with intent to cor.~t
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IISEe. 235. J1rticle 92 is amended to read as follows:

'lSEC. 53. Murdl,';r. __ •...•....•

2. Naval Courts nnd Bo~rds.

battery, assault, ~nd an attemptrape, ~ssault and
to cammi t r~pe."

"Footnote (2) Every murdt>r p~rpE:trated b;}' poison,
lying in Vl'\it, or 'lIly other kind of ":illfuI, dclibt>ro.tu,
malicious, ~nd pre-meditated killing or co~itted in the
p~rp€tration of, or att£TIpt to perpetrat~, ~ny arson, rape,
burglary, or robb~ry; or perpetrat~d from ~ prcoedit~t~d

dE:sign unlawfully nod maliciously to ~ff£ct th£ death of
any hunan being other than him who is killed, is murder in
the first degree. Any other murd;:,r is murder in the second
degree •...•..•.•

',.RT. 92. !urder--R"l.pe.-- n.ny person subject to military
law found guilty of murder sh:...ll suffer death or impriS) nment
for life. as n court-mlirti~l m~y direct; but if found guilty
of ~rdEr not pr~Dedit~tedJ he sha.ll be punished as ~ court­
m-rti~l ~y direc~. 4ny person subject to ~ilitcry law who
is found guilty ot r~?e sh~ll suffer de~ul or such ot~er punish­
ment as ~ court-rnurti~l muy direct; Provided, Th~t no p~rson

sh~ll be tried by court-m~rtial for Durder or r~pe committed
within the geographical limits of the St~tES of th~ Union ~nd

the District of Columbia in time of pence. ,II

tilt will be noted th:lt in civil courts of the United
States death is ~ndatory for murder in the first degree
unl~ss thE jury oth~r~is~ providEs, in which evont life
imprisonn~nt is ~~d~torJ, ~nd t~t i~prisonm~nt for not
less th~ 10 ye~rs is mand~tory for curd~r in th~ second

II. ~ Provisions

ltART. 22. (0.) Offenses not specified.-- .-\11 offenses committed
by persons belonging to the N~vy which ore not specifiod in
tho foregoing articles shall be punished as ~ court m~rtial

mo.y direct (R. S., soc. 1624, Art. 22).'1

'~.RT. 6. Murder.-- If any person subject to the Articles
for the Governnent of the Navy commits th~ crime of murder
TIithout the t~rritorial jurisdiction of ~~y p~rticu1ar State.
or the Distric~ of Columbia.. he r.~y ~ triud by court rnarti~l

nod punished with death. (R. S., s£c. 1624. Art. 6; Dec. 4,
1945, c. 554, 55 5t"t. 595.)"

3. Public Law 759~-80th Congress, Chapter 625--2D Session.

1. .;~rticles for the Gove.rnment of the Navy.
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d~grcc, but th~t d~ath is not ~n authorizcd punishment for
that crim~. Thcse provisions of the Code are not controlling
in c~ses tried by n~val courts-martiel there being no d~grca

of murder recognized in cases of which such courts-martinI
h"vQ jurisdiction (Art. 6, A.G.N.). Hcwlover, Art. 51, A.G.N.,
m~kes it the duty of navnl courts-martinI to adjudge a punish­
ment 'adequate to the n~turo of the off~nse', while Art. 7,
A.G.n., empo-:..,;rs &. court-7:l~rti"'l to adjudge impriooDrnent at
h.,.rd l'lbor in my C!lse where it is o.uthorizud to adjudge the
punishrn~nt of dc·.th, "lnd in 'lpplying tht:; provisions of thbse
articles it is dLtmed prop~r that consid~r~tion be given to
the above-quoted sections of the Criminal Curle. Accordingly,
murd~r co~itt~d under such circ~stanccs as to fnll ~ithin

the statutory definition of murd~r in thu second debree should
not b~ punished by d€:ath••.••...•.• 11

(Note: Und~r tho revision of Title IS, U. S. Code, tho
punishment for murder in the s~cond dcgrco is changed to
imprisonment for any term of years or for life. cr. Title
18, U,S,C oo 1111).

IISEe. 336. Conditions necessary to shon jurisdictiom
Liwitation of jurisdiction over crime of murder.-- The 6th
A.G.N. provides that 'if any person subject to the .~ticles

for the Government of the Navy commits th& cri~e of murder
without the territorial jurisdiction of any particular Stste,
or the District of Colunbia, he mo.y be tried by court marti"al
and punished with d~uth.' This precludes a court martial
~ing jurisdiction of murder co~itt~d within the boundsries
or torritorial wat~rs of ~ny of the States of ~~e Unit~d States
or of th6 District or Columbiu. If th~ crime is committ~d

on the high soas, or within Q t~rritory or possession of tho
United States, or TIithin ~ foreign country, a court martial
which h~s assumed jurisdiction thereof may proceed to Q final
judgment. II

"SEC. 121. R~?e and carnal knowledge.-- These sre provided
for under the 22d A.G.N. and by 18 U.S. Code 457 and 458 •••••

'Elements: Sec. 457 of the Code reuds: t~oev~r shall
co~it the orime of rape shull suffer death.' ,~court-nartial

C'ln not adjudgl:l death for this ol'f£ust.> •.•••••••• 1 11

(Note: Under the revieion of Title 18, ~.s. Cod£, the
punishment for r~pe is ch~nged to include de~th, or imprisonment
for any torm of yeurs, or for lifo. cr. Title 18, U.S.C. 2031.
Cf. also proposed Navy bill provisions cited below.)

3. Propoeed NaYJ Bill.

"SEC. 3. £~rticlll 4 is renlttlbcred toS .'U"ticlc 8 and Ilmended as
follo'oVs:
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UTitle la, U. 3. C•• Sec. 1111. :'furder.

is rcnurr~cred IlS ~rticlo 9 end amendedr.rticl(. 14
fo11 0',1 s :

"S3C. 11.
ta rt>ad as

"1\ny other murder is murdc;r in tho second degree.

"(a.) t1urdl;r is thE: unla.wful killing of 0. hum:m being
with malice aforothought. Every murd~r perpetro.ted by poison,
lying in wait, or ~ny oth~r kind of willful, d~lib~r~te,

malicious. ~nd pr~muditeted killing; or committed in the
pcrpetr~tion of, or attempted to perpetr~tc. ~ny urson, rap~.

burgl"_ry, or robbe.ry; or perputrat ... d froo a pr(;r.:edit:l.kd
design unluwfully f.nd mo.lioiously to effect tht;. Qt;!:lth of UDy
h~~an ~ing other than him who is killed, is murdbr in the
first dE.:gree.

'First. Viol~tions of the criminal laws of the United
Stat~s, whenever enacted, during the tine such laws &rc in
force; and any limitation as to Territoriul jurisdiction shall
not apply.

"SEe. 47. J\rt. Sed). The follov:ir.g shall be offenses against
the J~rticles for the Government of the Navy:

'Sixty-third. Or is guilty of any violation which is
an offt;:nse against the ..l.rtichs .for the Governmf;;nt o.f th6 Navy
under .nrticle 5 (d). III

'L·,RT. 6. The punishnent of death, or suoh other punish­
ment cs u court martial may adjudge, may be inflicted on any
p~rson subject to the Articles for tpe Government of the N~vy-- .•.••

'lS~. 15. ".rticl/.;s 22 'lnd 23 are repealed. 'I

ISev~nteenth. Or violutes any law or treaty or convention
incorpor!l.tcd under I.rticle 5 (d) (First). (Second), or (Fifth)
of these 1.rticlos, the viol:1 tion of' which is, by such lllw or
treaty or convention, punishllblt: by de3th. III

' ..RT. 9. Such punishmc.nt other than d6nth as a court
martial may adjudg~ may be inflicted upon any p~rson subject
to th~ "rticles for the Govo.;rnment of the Navy-~•••.••...•

'Third. Viol~tions of such criminal laws of a State,
T~rritory, District, or possession of the United States, or
any political subdivision thereof, in ~hich tho acts or omissions
occurred, as are in force at the date of the passagb of this
.\.ct "nd at the time they occurred. . ••.•.•..• ,II

4. StRtutory Provisions.
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~ithin the special
the United States,

"(b)
diction of

'''/hoever is guilty of murder in the first degree, shall
suffer death unless the jury qualifies its verdict by adding
thereto 'without capital punishment l

, in which event he shall
be senter-ced to imprisonment for life;

.,. .'hoever is guilty of' murder in the second degree. shall
be imprisoned for any term of years or for life."

1I....'hoever. within the special maritime and territorial
jurisdiction of the United States, commits rape shall suffer
death, or imprisonment for any term of years or for life. 1I

2. The definition of the crime of murder (without regard
to degree), as it is now given in the Army Manual for Courts­
Mnrtial (Par. 148a), is identical to th~t given in th~ U. s.
Criminal Code; thus, to thE.. extent that a rle.val prisonE.:r is
tried for the criee of murder as a viol~tion cf th~ criminal
13~s of th~ U.S., the definition of his offense is the saoe
as undt:or tht: n.rm.y definition. Eowev~r••;li.vy provisions also
make a violation of State cricinal laws an offense against
the n.G.N .• Art. Sed), Third, proposed l;uvy bill; under the
pr~sent A.G.N. violations of s~t~ l~ws are tried under hrts.
8(1) or 22(a). It would ther~for~ be possible to try a N~val

prisoner for ourder, as that crime is defin~d by a State
statute, und such definition could be much broader thun the

1. Two degrees of murder, in effect. are recognized under
both the anended Articles of 'j&r und the proposed Navy bill.
(For first degree murder, under the proposed Navy bill, read
from new Art. 8, Seventeenth, to new Art. 5(d) First, to
Title 18, U. S. C., Sec. 1111; for second degree murder, read
from new hrt. 9, Sixty-third, to new Art. S(d) First, to
Title 18, U. S. C., Sec. 1111.) The line of distinction for
the two degrees, however, will differ under the two systems •
• _•.1. 92 distinguishes the degrees according to whether the
murder was prem6dita~ed or unpremeditated. Under the Navy
bill, the distinction drawn will pr~sumably be ~coording to
the dQlineation made in the U. S. Criminal Code (Title 18,
U. S. C., Sec. 1111). Under thE Code d~lineation, murders
co~~itted in connection with the perpetration of certain
falonies, wh~ther they are premeditated or not, are made
first degreE.. murders. Under A. '. 92, an unpremediatl>d
killing, ~hcther or not committed in connbction v~th a
felony is, in effect, mad~ second degree murdur.

•
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d~finltion under h ••• 92. (For example, a Statb s~tu~e

could rr~k~ ·n accidental, unpr~medit3tcd killing, where ther~

w~s w~nton n~gligcnce shovm. murder in ~ l~sser dEgree.).
Tht...ro appc':..rs to be no question of the jurisdiction of a ~~c.vy

c~urt-mnrtinl to try such a case, although as a m5tter of
pr~ctice the ~n night be surrendered to the Stute for trial.

3. Under ......:. 92, a punishment of de... th or life imprisonn:ent
is ~~n~torJ for the crime of pr~~editated murder. Under the
proposed !Lvy bill. the punishrn~nt for first dE-grQl; reurd""r
~y be de~th or such other punis~t...nt as th~ court m~y udjudge.

4. n.rmy 1: '-.ua.l for C"urts-' :;.rti!".l (P'.r. 1480.) st.::..tes th"t
~herl; the ch~rg~ is curd~r. th~ dc~th must h~vc occurred
within I) y.:~r ..nd £. d~y :J.ft~r the act or oI:U.ssion "";"hich caused
it. There is no simil~r r~quir~mcnt und~r N~vy prOVisions.

5. A. ~. 92 provides thut no p~rson shAll he tri~d by
court-m'rti~l for ~urd~r or r.pe conr~tt~d ~ithin th~ geographical
limits of th~ Stct~s of th~ Union or the District of Columbia
in tim~ of pe~c~. Und~r the ~ropos~d N~vy bill ~ith~r crim~

~ny be trivd ~i~~out rLgard to ~ny limitation as to territorial
jurisdiction {l.rt. 5(d) First). This ch..mgos tht; rule: for
jurisdiction of nnv~l courts m~rti~l for these off~nees

und~r the prescnt A. G. N. (NC&B Sec. 336.)

6. Und~r the prescnt A.G.N., rape is not un off~nsc

punish~ble by dc_"th. Undl.r tho proposf..d Navy bill, it is
m,..do o.n offl.mst: punish:::.bl(. by death or such other punishment
as ..... court m~rti~l m!ly direct. (Rcf.;.d from no\'l "rt. 8,
Suvcntl.onth, to new ,art. 5(d) First, to Title 18. U.S.C.,
Sec. 2031). This conforms ...ith the J~rmy punish:ncnt.

IV. R~commend~tions

L Vundcrbil t Report, page; 13; ~.mend H. t. 92 to provide
thnt U pf..rson convicted of rupe sholl suffQr death or such
other punishment as ~ court marti~l may direct.

2. Keeffe Report, p~ge 301: REcommLnd~tion th~t civil
offenses most lik~ly to occur in the n~vul s~rvicu, such
~s murdvr, r ~~. ~tc. should be specifically listed. The
Botrd criticiz~s th~ method used in th~ proposed McGuire
draft of not listing any offens~s spEcifio~lly but r~fcrring

inst~~d to off~nsLs ~gainst tho criminal statutes of the
U.3. or criminul lro:s of th~ various st~t~s. territorieS
~nd poss~ssions. The off~nscs list~d should be defined in
riav'.!.1 Courts a.nd SO:lrds, not in th~ ~~rticl~8 theoselves.

PLge 260 fi: Discussion of th~ tLrritori.1 lioit~~ion

in the prtoSfiont h..G.li. on the jurisdiction of ;), n':..V"..ll court
n.rti~1 in the c .se of nurd6r. R6coomtndation th~t the



•

FEL-3

t1..,'. 92

P. 7

limit~tion b~ clicinated; in lieu thereof Nnv~l Courts end
30~rds should cont~in a provision thfrt c~Ttain typ6S of
offuDSCS, therein sp~cifi~d. carnmittGd within th~ t~rritori~l

jurisdiction of the U.S., shall b~ Tcrerrvd to trial by n
civil court whcn nuthorhed by Sl;.cJ· v. Such provision, however,
is not to be considered ~s _ limit~tion on the jurisdiction
of D'lval courts marti !II.
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e Uniform Code ~ Military Justice

Subject: Various Crimes, A. W. 93.

1. Army Provisions

1. Articles of nar.

'~tRT. 93. Various Crimes.-- Any persun subject to military law
who c ol1'r.1its oanslaughter. mayhem, arson, burglary, housebreaking,
robbery, larceny, embez~lement, perjury, forgery, sodomy, assault
wi th intent to.! corr.:ni t any felony, assault with intent to do bodily
harm with a dangerous weapon, instr~~ent, or other thing, or
assault with intent to do bodily harm, shall be punished as a
court-martial may direct. II

•

J

IIART. 94 •••••••••• And if any officer, being guilty, wh~le in
the military service of the United States, of er.bezzle~ent of
ration savings, post exchange, co~any, or other liAe funds,
or of embezzlement of money or other property intrusted to
his charge by an enlisted man or men, receives his discharge,
or is dismissed, or is dropped from the rolls, he shall COD­

tinue to be liable to be arrested and held for trial and s en­
tance by a court-martial in the same mannar and to the same
extent as if he had not been so discharged, dismissed, or
dropped from the rolls. 11

1~'RT. 96. General Article.-- Though not mentioned in these
articles, all disorders and neglects to the prejudice of good
order and military discipline. all conduct of a naturE to bring
discredit upon the military service, and all crimes or offenses
not capital, of which persons subject to military law may be
guilty, shall be takbn cognizance of by a g~nEral or special or
summary court-martial, according to the nature and degree of the
offense, and punished at the discretion of such court. tI

2. Manual for Courts-Martial.

For definition and discussion of ~ach crime specified in
A. ry. 93, see Par. 149. Other crimes of a similar nature
are discussed in Par. 152, as offenses against A. IT, 96.

3. Publio Law 759--BOth Congr6ss, Chapter 625--2D Session.

"SEC. 236. _\rticle 93 is amended to rE::ad as follows I

'ART. 93. VARIOUS CRIMES.-- Any person subject to military
law who commi~s manslaught€r, mayhem. arson, burgl~ry, housebreak­
ing, robb~ry, lurceny, pE::rjury, forg~ry, sodomy, assault with
intent to commit uny f~lony, assault with intE::nt to do bodily
harm with a dang6rous weapon, instruo~nt, or othur thing, or
assault with intent to do b)dily hare shall be punish&d as a
court-oortial mny direct: Providt1d, That o.ny pers ,n s»bject
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to military law who commits larceny or emb~zzlemcnt sho.ll be
guilty of larceny within the meaning of this article.'"

"szc. 237. Article 94 is uJIl60ded to read us follows:

IhRT. 94.' (12th clause, in part)

I •••••••••• If nny pusan, being guilty of .IY of
the off~nses afor~seid or who st6~ls or fails prop6rly to
account for '~ny money or other property hE>ld in trust by him
for enlist~d ?~rsons or as its official custodian while in
the milit~ry service of the United States, r6ceiVeS his
discharge or is dis~iss€d or otherNisc sep~r~t~d from the
service, he shnll continUE to be liable to be arres~d .nd
held for tri~l Lod sent~nce by court ~rtial in the s~me

mnnner and to the same extent as if he had not be€n so
Bep..:.rf'tcd thert::from. I"

A. W. 96 was not changed by P. L. 759.

II. N~vy Provisions

1. .~rticles for the Gov6rnmcnt of the Navy.

II~HT. B•...••.... Such punishment as a court ~~rti~l m_y adjudge
may b£ inf1ic~d on cny person in th£ Navy-_

"First (Sc9.ndalous conduct). -- rtho is guilty of ••••• , •. ,
f~aud. thEft, or any o~her so~nda1ous conduct tending to tho
d~structioll of good morels;

tlThird (~u~rreling).-- Or ••••...•••assuults, ••.•. , ..•• ,
any person in the Navy; •••••••••. "

11.tI.RT. 22. (a) Offenses not specified.-- All offenses committed
by persons b~longing to the Navy ~hich arb not specified in
the foregoing articl€B sh~ll bL punished ~s a court m~1~io1

may direct (R. S., Sec. 1624, Art. 22)."

2. Naval Courts ~nd Boards.

The crim~s listed in A. ~. 93 are d~fined und discussed in
NC6:B as follo./s:

Manslaughter Sec. 119 Lo.rcE::ny 5(;c • . 58

lliyhbm " 122 Pt::rjury " 115

J'l.Tson " 124 ForgbTY " 102,113

• Burghry " 96 Sodomy " 108.
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Housebr(;aking Stic. 96 l~sso.ult S...,c. 61,120

Robbl...ry n 123 Ernbczzle.mt.:nt n 89.100

Other cr:'mcs. not listed under A. 1.7. 93, but \Ihich would be
offL~SCS ~~d~r A. ~. 96. ~r£ d~fined nnd discussed in NC&3 ~s

.follows:

Fr:.ud (not c.g..inst thlo' U. S.) Sec. 57

•

Blackrnuil nd (;xtortion

Bre-.king .... rrl,;st

Resisting ,rrest

Seduction

Uttl..:ring

Conspiro.cy

Bribt..ry

l~iding ",SOC.iH:: of p6rson undt.r arrest

Offcnst.:s ng~inst the Post~l S~rvicc

Offenses c.gfrinst foreign and interst~t~ commcrc~

Carn~l kno\\'ledge

RocLiving stolen goods

Circul~ting obscenc(; literature. etc.

Polyg~my. unlawful cohnbit~tion. etc.

Offunsf,;s ag~i:.st th~ nurcotic 10..1

Offenses ugo.inst the revenue nets

n

n

n

n

n

n

n

n

n

n

n

n

"

"
n

"

93

106

107

110

112

11<

116

117

118

121

125

126

127

128

129

~.

3. Propos~d Navy Bill.

"SEC. 11. ...rtic1~ 14 is Tt-numbered .,s .'.rt. 9 nnd nrn<:.nd-"d to
rt.:nd 'lS follo';s:

' •.RT. 9. Such punishncnt otht..r th 1: de9.th as :..:. court
nnrti~l o~y adjudg(.. ffi~Y be inflictud upon ~y pLrson subject
to the. _.rticl<:s for tlw Government of tho Navy-- •••••...••
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'Thirteentll. Or us~s provoking or r~proQchful ~Qrds or
gbstures tow~rd any p~rson in thb naval s~rvict, or strikes.
thr~atcns to strike, or ~5saults any person;

'Thirty-ninth. Or is guilty of forgEry, uttvring ~ for­
g~ry. burglary, housebre&king, seduction, or sodomy or ~ny

other ~tural sexuel nct;

'F::lrty-first.
injures or destroys,

Or embezzles, or ~illrully or ~~licioU51y

7riv~te pro?~rty not nis o~m;

-e

IF\Jrty_socond. Or is guilty of extortion aT bltlckraiJ.;

'Forty-third. Or ob~~ins ~y ?rop~rty not his Otn by
ny f~ls pr~tGnsb, expressed or inpli~d. rc~so~~bly c~lcu­

luted to dcct..ivl,.; the. person to whoe the prt;tl,;nst is n: 'lS

to u.n:! existing or P:lst f;:..ct, knowingly r..a.dt;. with intc_c to
dcfr~ud, and with intc~t pcr=unLntly to d~privl thL o'rner
tht;reof of 8~id prop~rty;

'Forty-fourth. Or m~liciously publish~s any writing, pic­
ture, sign, or other n.:pras.::nt_tion uhich t€nds to def':I.(; ... ny
pbrson in -the O-rr.led s£rvic€s of tr.EI United St:;.1;I: s, or slund ... rs
or thr~att;.ns ;~y p~rson in the ~roed s~rvict;.s of the Unit&d
Status;

'Forty-sixth.
oath to .:lny mnterio.l

Or willfully :..nd corruptl~' tc.kes nny fr:.lse
m~ttLr, or procurl,;S unoth~r to do so;

•

'Sixty-third.
orf~ns~ ng~in5t the
undlSr :l.rt. 5 (d). III

t'SEC. 47 ••...•..•.

Or is guilty of
~.rticles for thl:!

~ny viol..ttion \Ihich is
Gov~rnmc~t of th~ Navy

on

.e

'_\RT. 5 (d) The following sh~ll bl,,; offtinsCiS c.gainst
tho .articles for the Govern."ilent of thE Nuvy:

'First. Viol tions of the crimin_l l~~s of the Unitt;.d
St~t~5, whuncver enactud, during th~ time such l~,s ~r6 in
force; nnd ~ny limitQ.tion as to Territori~l jurisdiction 8h~11

not apply.

'Third. Viol~tions of such criQin_l lw.s of ~ St~tt;., Ter­
ritory, District, or possession of th~ Unitud St~tus, or ~y

political subdivision tht.rt.-of, in \:hich the :lcts or or::.:"ssions
occurr~d, .s ...rEI in forc~ fit tht:; cLt~ of tht:l p'.lssu.ge of this
...ct nnd tot the tine they occurrod •......•.•• 1

11

III. Diff~rt;nccs

1. Sone of the crimes
offens~s in th~ proposed

list~d in A. 4. 93 rt:; ~dc sp~cific

N~vy bill, new Art. 9. Oth~rs ~ill
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bo offensos ng.'.inst the proposed A.G.N. by virtue of b6ing
viol~tions of thG crinin~l laws of the U. S., or of the
erimim:.l l~l,;"S of. State, Territory, District or possession
of tho U. S. Conversely, certain off~nscs are listed
spccific.:llly in the proposed :,.G.N. (e.g. seduction, extortion,
bl~c~~il, crioi~l libel, ob~~ining property by f~lso

pretenses etc.) ~hich TIill be offenses ng~inst the hrticlcs
of .•a.r only by virtue of being viola.tions of A. w. 96.

2. .7:. 93 provides thr..t 00<. -:;ho COl:lr.its ecbczzlcJ:lcnt
sh_ll be guilty of lurceny ··d.thin tht.: mea.ning of the "rticle.
Und~r the proposed A.G.N. emb~zzl~~ont is mnd~ n specific
offense (new ..rt. 9, Forty-first); 1 ATceny is not !l spo.:cific
orfense, but boing u viol~tion of a crimin~l luw of th r U.S.,
"lill ..... lso b(;1.!l offense against the ~.rticl£;s.

4. A. ~. 94 (12th clause) provides in part th~t any person
who steals or fails properly to account for ~y money or
oth~r property hold in trust for enlist~d p~rsons or as its
official custodiQn ~hile in the mi1it~ry survic~ sh~ll continue
to be lio.bl~ to be arrested Qnd held for tri~l ~nd s(;nt~ncc by
n court m~rtinl although he has roc~ived a di5ch~rgo or
dismissal or has b~~n separated from the s~rvico othernisc.
Navy orticles h~v~ no simil~r prOVision. (This clause in
A. ~I. 94 is morc closely rel!l.wd to A. Ii. 93 since tho offlonses
de5crib~d in the cluus~ would bE ch~rg~~ble under A. 1:. 93.
Sec MCU, Pur. l49h ~nd Par. 150i).

-.

~.

3.

1.

Tho criu.cB listed in A••_. 93 are defined ~nd discussed
in ~rrny ~nUtll for Courts-~rti~l (P~r. 149). The s~e crimes,
o.s viol~tions of present A.G.N. 8 or 22(0.), ~re d~fined and
discussed in N~v~l Courts r~ Bo~rds. The only nppnrLnt
difference of definition in the ~HO canu~ls is in the c~sc of
housobreEl.king. PO-r. 149(e) defines it ::I.S lIunl~'Wful1y entering
another's building with intent to co~it 0. criminal offense
therein." The term Il criminc..l offoDse ll includes uny act or
or.dssion viol~tion of the i~ticles of inr, ~hich is cognizable
by courts-marti~l_ except acts or omissions oonstituting
purely nilitary offenses. In Sec. 96, NC&B, housebroaking is
defined as the brco.king und entoring of any buildinb , with
intent to corr~t 0. felony therein.

Tho crime of ass~ult with intent to do bodily harm is
not defined separately in NC&B.

IV. Recoffin6ndutions

Kecffa R6port.

Page 281 ff:

"2. Propos:J.ls for Rt-form
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"(a) McGuire COI!lr.1itteB Draft:

This draft extends the Articles to nIl offenses
~g~inst (i) the crimi~l laws. treati~s. or convuntions of
tho Unitud States; (i1) tho crimin~l luws of a Sta~. Territory
or U. S. Possession; (iii) l~~ful ordbrs or regulations of
the St:crct..ry of the N:;.vy; (iv) the customs of the. nuval
service, or of th~ lows of wer; (v) or are recognized oilit~ry
offens~s. as the latter ~~y be defined by the Sucr€;t~ry of
the N~V'J' The definition of off~ns~s, ~d th~ qu~ntum and
modo of proof. shall be such as prevoil in the c~urts of th~

Uni ted States.

nIt is to b~ noted th~t this pr<Jpos!ll would
practically eliminate from the Articles for the Gvver~~~nt of
the N3VY £.11 mention of specific offens£s." (Off(.:ls€s punish!lbl,,;
by death ('.re specific311y listeci.). lilt would c.uthorize a
pennI code for the Navy which is specific ~nly by ref€r(.nc~

to a multitude of Federal &nd State st~tu~s. QS well ~s to
much un'rri tten 13."••••.••.••

"(b) Judge n.dvoc~te General Draft:

"This draft e.xtends the Articlos to offenses against
(i) the crimin!ll laws, treaties. or conv~ntions of the United
Stat&s. (ii) the laws. regul~tions. custoMS or us~ges of the
~v~l service, or (iii) thcl l~ws of ~~r. This cl~ssific&tion

includes but is not limited to 32 off~ns~s ~hich arb sp&cifically
set forth. The l~tter include ~ost of the common law crimes
as well as the co~~nly rec~gnized milit~ry offer.s~s.

"This proposal has thl. merit of specifying most of
the offenses nhich are likely to occur in th~ nuv~l sl.rvice.
This feature is a distinct improvement OVdr the pros~nt Articl~s.

~hich fail to specify th~ various civil off~ns~s and mdny of
the military offvnses for which pe.rsons subject to the ~rticlos

ar~ nnswernble. The draft fails to mention violations of State
laws. presumably for the reason that if they do not fit a
comnon luw definition. they may b~ tried ~s scundulous conduct
or conduct to th& prejudice of good ord~r and discipline••..••.•••

"The Articles proposed by thtl Judge Advocate. General
do not mention definition of ofr~ns£s. Presillnnbly, it is
intended th~t civil crimGs such ~s murd'r~ rape, or cnnslaughter
will carry their oo~~n la~ d~finiti~n r will b~ defined by
the o.pplic:lblt> federal statute s.nd that milit .• ry offtinses
will be defined. ~s ftt pres~nt. in accord~nce with the customs
of the service or by reference to applicable c~urt decisions
or court marti~l ord~rs. Such treatment of the definitions
and elonents of off~nses seems dcsirabl~. H~we~_r, sone of
the offenses arc not well stated in the prop~s~d artic!. For
example. one offense is specified simply ~s Icarnal knj~l·dge.'
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This is strictly a statutory crime and is only ~n offense if
the female is below a certain age limit. which varies under
the laws of the different states and under the federul law.
The ~ord8 'carnal knowledge', standing alone, import merely
sexual intercourse and seem insufficient as n description
of this statutory offense.

"(0) l';'hite Draft:

"The .-1.rticle on 0 ffensE.s proposed by Conr.:odore
./hite is ~lrnost id~ntical with th3t proposed by th£ Judg~

ndvocate Genl.:rnl. The :",11i te Articles. like tl'8 McGuire
~rticles. also include a provision cov~ring offE.nses ag~inst

tr.c crimi~l laws of 3 Stcte. Territory, pr possession of
the United Stat~s..•.....••

!I(d) Tedrow-Finn _ rticlcs:

u••• '" ...• These articles extend to ",11 offensea
which nre (i) violations of the criminal stctutes, treaties,
or conventions of the United states, (1i) viol~tions of the
crimm,l laws of a st:l.te, Territory, or possE;,ssion of the
United StutbS, where comnitted, or (iii) viol~tions of the
customs or usagos of the navnl service or of the laws of
war. Thvse offenses ~re to be 'defined ~nd punished as
pr~scribod in the U. C. Criminal Cod~ and tile power delegated
to the President •••• ,' by the articles. The Article then
sets forth 11 of the most serious civil crimes or offenses.

"..........
liThe Board agrt:es that thE:: prosL.nt articles

denling with offenses ure inadequate and Dr~ ineptly arranged.
Tho most important deficiencies are:

"(1) There is no specific mtJntion of any
offenses (other than murdEr) which are offonses
the Articles.

"( .. )11. ••••••••••

civil
ninst

•

"(iii) No specific mention is r:':l.Od(.. of offenses
against the criminal l~ws of the United States, its
treaties, or conventions or against th~ laws of war.

"(iv) It is not st!lte.d that violutions of cort<lin
state la~s rnuy also violate the articles as constituting
scandalous conduct or conduct to the prejudice of good
order and discipline •

"( \ ( .)Vi' V1. ••••••••••
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itA nunber of offenses arc defin~d, nnd their
~lernents set forth, in Chapter II of Naval Courts nnd Boards.
SOwC of these definitions have been criticized as inco~plete,

if not partly erroneous, and as being of little help to
c,lurt5 and judge advocates. Much of this critieise is justified.

liThe Board is not disposed to recoIr:nend the
adoption, in toto, of any of the prop{sals ~ich have reen
nade relating to a new article or articles to toke th~ place
of the present Articles covering offenses and punis~~ent.

Hor-ever, cartain features of these prop~sals have great merit
and the Board believes that these featur~s shJuld be incorporated
in any revision of the Articles. Wore sp6cifically. the
Board makes the following comn6nts:

ll(a) It is consider~d ioportant to list specifically
the offenses ag5inst the Articles in a mann6r readily under­
stand5ble to every pt;;rson subject to naval law. The langu'.ge
of most of the present punitive articles sh,uld b~ r6tained,
since it is, in general, satisfactory. A f~ ~f the Articles
are obsolete ~d should not be retained, but the offenses listed
in the other punitive articles are of common occurrence and
are clearly set forth.

"(0) Those civil off",nsl;!s which nfL: r.lcst likely
to occur in the naval service should be specifically stated.
This would correct a serious deficiency of the presen~ Articles,
which make no mention of civil offenses, excep~ ourdur. A
person subject to the Articles who is charged with manslauGhter
will search in vain for any m~ntion of this off~nse in the
present Articles. There is no doubt whntsoev~r that civil
offenses such as manslaughter, rape, larceny, and assault,
are also offenses against the Articlos, but the failure of
the Articles to specifically mention such offenses has be~n

much criticized.

"
IIIn all but one of the proposed revised articlt::s,

the civil offenses which are most likely to occur in the
naval service are ~numerated. Article I(d) of the McGuire
Articles does not mention specific civil ofr~nses, but ref6rs
to offenses against the criminal s~tutes of the United States
or criminal laws of the various states, territories, ~d

possessions. The Tedrow-Finn Article& (Article I(d), follow
the White and Judge Advocatt. General. rticles and list the
more CODmon civil orfens~s. It is believed thnt the McGuiro
dr~ft is objectionable. in tnis respeot, for the same reason
as the present Artieles. Little is done to re~ove this objection
by merely referring to the cri~nal laws and statutes of
various jurisdictions.
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liThe Board believes that the articles proposod
by thu JUdg~ Advocate General, in ooitting mention of
violations of thc criminal laws of the scvcr~l states, is
8'und. Although no gre~t harm would result from including
such n provision, it is believed that the pr~scnt practiae
of regarding them, under CErtain circurestences, as scandulous
conduct or as conduct to the prejudice of good order and
discipline, has merit ~d should be continued. The .\rqy
h~lds that such violations oaYJ but need not, constitute
offenses under A•.7. 96 (the gener -1 article) depending
upon their seriousness and their effect on discipli~e. T?
make all ~iolations of state law ~utocatically offensEs
under the Articles might result in petty ofr~ns~s being
tried in naval cJurts without any real necEssi~ theref~r.

Under tho present practice, offenses against th~ state In~~

(not otherwise offenses against the Articles) arc tried by
naval courts only if the acts which constitute the offenses
~re considered to be scsndalous conduct or to be projudicial
to good ordRr and discipline.

"~h) .......•..

liThe Army cethod is to define offenses and to set
forth the el~mGnts and necessary proof theroof in the Munual
for Courts M~rtiul. The British rollow the sane me~hod in
the M~nual of Uilit~ry L~w. The current navy practice is
along the same lintls. Various sections ;)f Ut"v.. l Courts and
Boards define offensos, their elements, ~nd set forth sample
charges and specifications. Providing the official mAnual
is carofully prepared, ther~ is muoh merit in this practice.
There is no lcga: objection to a statutory provision vmich
states that a certain offense is punishable without der:ning
it. Little is gained by setting forth in the statute 'the
souroes from which definitions of offenses may be obt~ined.

So long as the definitions ~f offansos, the description of
their elements, and the quantum of proof necessary to sustain
a conviction are accurately and clearly dcscrib~d in the
service munulll on naval law, no more should be necessary •••••

liThE; pn:~sent edi tiOD of Navnl Courts and Boards
hus been criticized in respect to its definition of offtnses
in tho Naval Justice Journal. A comparison of Naval Courts
and BJards with th6 M~ual ror Courts-Martial end the British
Manual of Military Law shows the need for complete revision
ot the Naval Courts and Boards. Additional emphasis on the
e!ecents which oust be prescnt t~ constitute particular
offenSEs &nd which ffiust be prcv6d in order to sustain a
conviction is needEd. Some of the sample spocificativns
set forth in the current Naval Courts ~nd Buurds are in~ptly

worded."

Page 261 ff;
naval

Discussion of ~ prop~sal that the jurisdictiJn of
courts martial, in ttm~ of peace, b~ limited to th~
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trial of strictly mili~ry ~frenscs and t~ civil offenses
e~mmittcd outside ~~c continental U. S. Civil offenses
c,~itted within the geographical limits of th6 U. S.
w uld be tried by a civil court. The B~ard rejects the
proposJl ~nd reco~ends t~t ull statutory licitations
as tJ place be eli~r.~ted. even as to curder. In lieu
there:cf, Na.val Courts and BO::l.rds should contain n pr..Jvisi·o
that certain ~es Jf ~rfenscs. therein specified, c~~itted

within tho territori~l jurisdiction of the U. S., shall b~

r~forred t~ trial by a civil cvurt ~hcn Quth rizbd by SecNav.
Such provisijD, h~wevor, is not to be considered as a licitation
JD the jurisdic~ion ,Jf naval courts ~rtinl. The ~dvi8 ry
Cuuncil shJu!d c~nsidor, froc time to tice, what typ~s of cuses
sh~uld be rcfcr"~d t~ civili~ tribun~ls during pence ti~e und
ndvis~ the S~cretary ~cc~rdi~gly. In .~rkin& Jut ~ p~licy ~a

to which cases should be referred, an imp~r~nt cJr.sider~tivn

is th,t if n~val c~urts carti~l are to functi,n well _ ring
war tice they cust acquire experience in bundling seriuus cnses
during pec.ce tiI:le.
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unU ann Code of !.lilttary Justice

Subject: Fr~uds A&sinst the Government, A. W. 94.

I. Ar~y Provisions

1. Articles of .;IlT.

IIi..RT. 94. Frauds Against the Government. -- Any person subject
to military law who makes or causes to be made any claim against
the United States or any officer thereof, knowing such claim to
be false or fraudulent; or

'~iho presents or causes to be pr~sented to ~y person in the
civil or military service thereof. for approval or payment,
any claim IlGainst the United States, or any officer thereof,
knowi. ng such claim to be false or fraudulent; or

I~O enters into b.ny agreement or conspiracy to defraud the
United states by obtaining. or aiding others to obtain, the
allowance or payment of any false or fraudulent claim; or

t~;ho, for the purpose of obtaining, or aiding others to obtain,
the approval, allowance, or payment of any claim against the
United states or against any officer thereof, makes or uses,
or procures, or advises the making or use of, any writing or
other peper knowing the same to contain any false or fraudulent
statemtmts; or

"",iho, for the purpose of obtaining, or aiding others to obtain,
the approval, allow~nce, or payment of any claim against the
United States or uny officer thereof, makes or proour~s, or
advises the making of, any oath to uny fact or to any writing
or other paper knowing such oath to be false; or

'~iho, for the purpose of obtaining, or aiding others to obtain,
the approval, allowance, or payment of any claim against the
United States or any offic~r thereof, forges or counterfeits,
or procures, or advises the forging or counterfeiting of any
signature upon any writing or ath~r paper, cr usos, or procures,
or advises the use of any such signntur~, knowing the same to
~ forged or counterfeited; or

''".."ho, havinG charl;v, possession, custody, or control of any
monEy or oth~r property of the United States, furnished or
intended for th~ military service thereof, knowingly dclivars,
or causes to be delivered, to any person having authority to
receive the same, any amount thereof less than tho t for which
he receives a c~rtifieate or receipt; or

'~Vho, being authorited to make or deliver any paper certifying
the recei?t of any property of th~ United Statos furnished or
intendod for the military servia' thereof, makes or delivers
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to any ?QTSOn such writing, without having full knowledge of
the truth of th~ statements therein contained and with intent
to defraud the United states; or

t"',;1\o steals. embezzles, knowingly and willfully miso.pproprbltes,
appli~s to his O\ln use or b~n~fi~. or wrongfully or kno'ringly
sells or disposes of eny ordnance, arms, equipments. ammunition.
clothing, subsistence stores, money. or oth~r property of the
United States rurnish~d or intended for the military service
thereof; or

1%0 kno'.'iio&ly purch:;..ses or racuives in pI<;dge for ~ny obligation
or indebtedness from ~y soldi~r, orfic~r, or oth~r p~rson ~ho
is Q p~rt of or employed in s"oid forces or st:rvic~, u.ny ordnance,
arms, equipm~nt. &rnDunitioD. clothing, subsistence 5tor~s. or
oth~r property of the U~tcd States, such soldier, offic~r, or
other person not having l~~ful right to s~ll or pledge the s~o;

"Shall, on conviction thereof, be punished by fine or imprisonment,
or by such other punishm~nt as ~ court~martinl may adjudge, or
by any or all of snid pennlties. And if ~y person, being guilty
of any of the offenses aforesaid ~hil~ in thb milit~ry service
of th8 United States, receives his discharg~ or is dismissed
from th~ service, he shall continue to b~ liable to be arrested
and held for trial and sentence by a court-m~rtial in the sume
manner und to the sume extent as if he had not rec~ived such
discharge nor b~bn dismissed. And if ~ offic~r, being guilty,
while in the milit~ry sbrvice of the United Stutes. of embezzlemEnt
of ration savings, post exchange, company, or other like funds,
or of embezzlement of money or other property intrusted to his
charge by an enlisted m~n or m~n. rec~iveB his discharge; or is
dismissed, or is dropped from the rolls. he s~~ll continue to
be licble to be arrested nnd held for tri~l and s£ntence by a
court-murtiul in the sane m~nner ~nd to the Sdm6 extent as if
ho hud not been so discharged, dismissed, or dropped from the
rolls."

2. Manu~l for Courts-M2.rtial.

'IPur. 150. NINETY-FOURTH ARTICLE OF •.AR.

"0.. !JAKING OR ChUSING TO BE M.l.DE A Fn,LSE OR FRnUDULENT
CLl\IM.

"Discussion.-- U~king e claim is u distinct act
from presenting it .•••.•••••

".1.D instc.Dcc of reking 0. false claim ~·lOuld be where
an officer ~ving u claim rEspecting property lost in
the milit~ry servic6 knowingly includes o.rticles that
w~re not in fact lost end submits such claim to his
co~ding offic6r for the aotion of the board••••••••
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lib. PRES~TIllG OR CJ.~USING TO BE PRESENTED FOR JJ>PROVuL
OR P.-.Y11b!IT '. F.J.SE OR FRAUDULENT C1..l~IM.

IID150U6Sioo.-_ •.••.•.•••

"Presc.ot.ing to 11 rHlyr.J.=:lster 0. false finnl stc..tem€.nt,
knowing it to be ruls~. is ~n ox~mplo of the offense
undtr discussion .•••••.•..•

"h. u..KI:m OR DELP'w".lNG hECEIPT .ITHOUT B.n.VIlIG FULL
i\l'O.•1£DGE TitS THE s......E. IS TRUE.

llDiscussion••.....•.. If. with 10tl:-ot to dcfr:.:.ud
tht.: United St.:.'Ct;S, h.; siGDs thl". ?~pcr .lithout such
knowlcdgfj, he is guilty of viol~tion of this cl~use

of the ~rticlc; ~nd signing th~ ?_p~r without such
kno~ledge is prima f~cie ~vid(.ncc of such intent••••.•

"i. STEnLING. UJBEZZL3..711T. L:Is...P::R.OPRL.TION, S.aLE, ETC ••
OF l.!ILIT. ..RY PROP~'ITY OR UJNEY.

IIDiscussion.-- •••••••...

ll~is~pproprilltingmenns devoting to o.n unc.uthorizE:d
purpose. ~iBapp1ic~tion is whero such purpose is for
the p~rtyls own us~ or benufit. The misnpproprint1on
of the property or money need not be for tho b~nef1t

of the ~ccused; •••..••••. II

See MCM, Par. 150, for definitions nnd discussion of
other offonses listE:d in Jl, .... 94.

3. Public Law 759--80th Congress, Chapter 62b--2D Session.

IISEe. 237. hrticle 94 is DJIlended to read us follows:

'J.RT. 94. FR.&UDS .•G••IllST THE GOV!:JU1~IT. -- ;>Jr;f person
subject to roili t!\ry 1l:1.\-,' \,ho m....kes or c...uscs to be mnde any
cl~im ~guinst the United Stutes or any ofticer thcroof,
knowing such cl~im to be false or frnudul~ntj or

' .•bo presl::1nts or causes to be presented to any person
in the civil or milit~ry s~rvice thbreof, for approvul or
payrn~nt. any c1:lim against the United Statbs, or any officer
thereof. knowing such claim to be false or fraudulLot; or

t ;"ho (;nters into ::...ny agrel:.mcnt or conspiracy to dbfraud
the United States by obtaining, or aiding others to obtain,
the allou~nc~ or p~yoent of ~y fals~ or fr~udulcnt cl~iQ; or

'".,no, for the purpose of obbining, or aiding others to
obtain, the ~pproval, allowance, or p~ymcnt of any claim
against tha United States or Qg~i~st any officer thereof, makes
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or uses, or procures, or advises the making or use of, any
wri ting or other paper knowing the same to contain any false
or fraudulent statements; or

'l1ho, for the purpose of obtaining, or aiding others to
obtain, the approval, ~llowsnce, or payment of any claim against
the United States or any officer thereof, makes or procures, or
advises the making of, any oath to any fact or to b.ny writing
or other paper kno~ring such o~th to be f~lse; or

t-:-.bo, for tl-.e purpose of ob1;.l..l.ining, or aiding others to
ob~~in, the 8?proval, allowance, or pn~ent of ~ny cl~im against
the lini ted Stctes or :my officer thereof, forges or counterfeits,
or procures, or advises ~~e forging or counterfeiting of nny
signature upon any writing or other p~per, or uses, or procures,
or advises the use of any such signature, knowing the s~me to
be forged or counterfeited; or

I.lbo, having charge, possession, custody, or control of
any money or other property of the United States, furnished or
intended for the military service thereof, knowingly delivers,
or cnuses to be delivered. to any person having authority to
receive th~ snme, any amount th~reof less thnn th~t for which
ho receives a certif1c~te or receipt; or

'ribo, being authorized to m~ke or deliver any p~per

c~rtifyinb the receipt of any property of tho United States
furnish~d or int~nded for the milit~ry service thereof, makes
or delivors to any person such writing, without buving full
knowl~dge of tho truth of the stntbm~nts th~rein contained
and with intent to defraud the Unitod Statos; or

'Who steals, embezzles, knowingly nnd willfully
misappropriatbs, applies to his own use or b~nefit, or wrongfully
or knowingly sells or disposes of any ordnance, arms, equipment
ammunition, clothing, subsistunce stores, money, or other
property of tho United States furnished or int~ndcd for the
military B~rvicc thereof: Provided, Th3t any porson, subject
to military law, who co~its larceny or embezzlement with respect
to property of the United States, furnished or intended for
th~ military servicv th~rEof, or with respect to other property
within the purview of this article, stenls said property within
tho meaning of this &rticl~; or

1~~O knowingly purcheses or r~c~iv0s in pledgo for ~ny

obligation or indubtedness from any soldiEr, officer, or other
person who is a p~rt of or e~ployed in s~id forc~s or s~rvice,

any ordnance, arms, equipcent, ~~unition, clothing, subsistence
stores, or other property of the Unit~d Stnt..,s, such soldier,
officdr, or other person not having l~~ful right to sellar
pledge the B~me; or
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'~iho enters into uny agreement or conspires to commit
lOY of the offbDS6S ~foresaid;

'Shall, on eonviction th~reor, be punished by finL or
irnpriBon~ent, or by such other punishment DS a court ~rtial

~y ndjudg~, or by nny or lUI of said penalties. If any
p~rson. being guilty of ~y of th& offbns~s nfor~snid or who
8t~~ls or fails properly to account for &oy money or other
property held in trust by him for enlisted persons or as its
official custodi~n while in the oilit~ry s~rvice of the United
States, r~ceiv~s his disch~rg~ or is dismissed or otherwise
scp~ratod from the s~rvic~, he s~ll continue to be li~ble to
b~ ~rr~s~d ~nd held for tri~l ~d s~ntcnc~ by ~ court martinI
in the S~~ ~nncr ~d to the s~c cxt~nt ~s if he bed not
bc..n so 8cp~r..... ted therefrom.' II

II. ~j~~J Provisions

1. Articles for the Govurllmcnt of the NQvy.

" J'iRT. 14. Pl:rsons to whom applicc,bll<.-- Fin" a.nd imprisonment
or such oth0r punishm~nt as ~ court m~rti~l may adjudge, sh~ll

be inflictod upon any person in thE naval service of the UnitEd
Sto.tes--

"First (Pres~nting false claims) .-- ;fuo prcs~nts or
caus~s to be presented to any person in the civil, milit~ry,

or n,lvul sl.rvice thereof, for approval or p~yment, ~my claim
against th6 United states or any officer thereof, knOWing such
clcim to be false or fraudulent; or

"Second (.t\grcement to obtain pnym~nt of false clo.ims).-­
\iho enters into tU1y ~greernent or conspiracy to defraud the
Unitud States by obt~ining, or ~iding othErs to obtain, the
allownncc or payment of any false or fraudulent claim; or

lIThird (Fo.lse papcr).-- "ho, for the purpostl of obt.:lining,
or aiding others to obtain, the approval, allo~~nce, or payment
of ~ny claim against the United States or against any officer
thcroof, m~k~s or uses, or procures or advis~s th~ making or
us~ of, any writing, or other paper, knouing the s~m~ to contain
cny fulsc or fraudulent statem~nt; or

lIFourth (Perjury) •__ lmo, for th\.. purpose of obtaining,
or aiding oth6rs to obtain, the approvul, cJ.lowhncc, or pe.yrJ.ent
of my claie :J.gc.inst the United States or ~ny officer thereof,
makes, or procures or advises the caking of, any oath to any
f~ct or to ~ny writing or other p~p6r, knowing such outh to
be falsei or

"Fifth (Forgery).-... ",mo, for tht;: purpose of obtaining,
or aiding others to obtain, the npprov:J1, ello'~nce, or peyment
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UniforM Code of r'Uitary .Justice

Subject: General Punitive Articles

1. Ar3.V Provisions

1. Articles of ':ar

II A:rI'. 95. Conduct t.:nbeco;:":i...lg an Officer "roc. Gentl~:n.an.­

An:· of .:~ice:r or cadet Y;ho is convicted of conduct unbecOlJi.'"lg
an officer and a gentlenan shall ?e jisr.~ssed rro~ the service.

Note: "Offenses un~er A. 1. 95 and A. \/. 9')'are not the
sa~e, nor established by the sane evi~ance, the foroer
bein!; a~plicable to officers and cadets; .r.~ the convic­
tion of nn officer under both articles on the same facts
held not illegal as placi~ hLn trice in jeopard:t for the
same offense. kcRae v. Hen!<es, 273 Fe~. lOB.) (Dl,::.
J.A.G. 1122, ~. 116.)11

"ART. 96; General Article.-Tho 1l[h not r..entioned in these
articles, all disorders ~nd nec.lects to the prejudice of fOod
order anJ r.ilit;·ry disci?line, .,,11 conduct of a nature to
bring discredit upon the military service, and all cr~~s or
offenses not capital, of ,~ich persons subject to military lmv
may be guilty, shlll be taken cogni3ance of by a general or
sp,~cial or summary court-martial, accorcing to the na.ture
and degree of the offense, and punished at the discretion of
such court. 11

., 2. La!1unl for Courts-;fartial

, Par. ::"5l.
An Officer

"Ni!1eth-Fifth Article
and a Gentl~man.

of lar. Conduct Unbecoming

(

\

'.•

"DiscU5sion.--The conduct cont ~n:Jkted is action or behavior
in an official capacity ,:.hich, in dishonoring or disgracing tre
individual as an Qfiicer, seriously conpromises his character
and stmdine as a gentleman, or action or behavior in an un­
official or private capacit~ ~mich, in dishonorinG Or dis:racing
th~ indivif.ual p(!rSonall~T as a ~o:lntle:'tan, se;;-iousl:.r con:;>roMises
his position as an officer and. exhibits hi.r.t as r.orally un' ortt>.y
to renain a ncfflber of the honorable rof059ioo or e~s.

rrThere are c~rtai.n moral attri~ut2s co::-..'100 to th~ ideal
officer '.0:" th_ pcrf(;c7. g~-,ntlcllan, lac:< of '-hich 1.s indicated
b" ."ets of disho:lcst;r or unf,1.ir dcaline, of indecency or indecor~,

or of l:nrlcssness, injustice, or crulty. Not ever;; or.e is or can
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be expcct~d to meet ideal standards or to ooss~ss th~ attri­
but.:::s in the .::x.aet. d~grcc demanded by the standards of his
0'" tL.-,c; but thar..:.: is a li..r.'it of tol.::lrance bela" Y'hich the
individual standards L, th~sc r~sp_cts 01 ~n ~fficcr or cad~t

call not fall l"i.tr.out his b..:ing r.orally unfit to be ~_"t officer
or cadet or to b,J consid"rcd a g",ntlcran. '!his articl~ con-
t ..:-:platcs such concuc~ b:' an o;'"~iccr or c3d.:t i1hicr, , takL,g
all th~ circ1l....'"1Stanccs into consid'.:1ratiol"l, sltisfactorily ShO"fS

such ooral ur.fitnoss.

IIThis article in.cll1dcs acts i8d... pv.nishabl.. b'T w:r other
1rticlc of ar, p~oviccd such acts ar.~unt to cond~ct ~'lb,JcorCL"tg

an offic~r ~~~ a g.:::ntlcnan; thus, an of~iccr "nO c[ID.::zzlcs
uilitar~' !" )crt:; violatos botil this Cnr' th .. rrccudi.'1g article.

"Instane~s of violstion of this articl..:: arc:

'q::n"·riile1y.:a.:cing 2. false official statement; dishonorable:
ncGl....et to ;;ay debts; opcni.ne a''.(\ r':.h1.'·iW .cmothcr's :..::ttcrs
~'rithout authority; ~·iving a ehcck ('Ill a ban':; \:h.)r.. h_ knors
or roo.sonably s\"ould 1<00'" th~N arc no funds to ·;<::;t it, :lnd
l~thout int0nding that thcre should bc' usinp insulting or
defamatory lan~uag0 to an0t~~r offic~r in his pr.s_ncc, or
about him to oth~r military [LT'SOnS; b~ing erossly drunk
ani. cons~icuo\lsly disord~rl~T in a public pl:-.ce; public
associatior. '.lith notorious rJI'Ostitutcs; CI"U"l troatn"nt of
solrli ;rs: cor.!lutting or att::r.i. ~tinG to COf!lr.i.it i" crin:..: involving
nOT'C'.l turpitude' failing 'Qthout <l eood C3.u,J to support his
far.lil:.r.

"PMOf .--(a) Tha.t th.: ~.ccust.:d diu or omitted to do the
acts, uS all gcd: ,~,nd (b) tho..; circL:..~.stanccs, int.:::nt, motivo,
etc., as s~ciri,:;d.rr

Par. 10)a. An effie.:r convict~d under A.~" 95 ~lon~ must only
bo sunt~necd to disMissal and nothinc morc:.

Per. 152 lltJin~ty-SL--dh Article o~ l[lr.

"a. Di.3ord:~!"s 'nct L'ceLcts to the PrJjudicc of Good Ord~r :'.nd
!'ilita.r:,' Disei..,lln,_.

IlDisc··ssion.-Thc disorc.urs ':nd n ....!."cts include :.11
.:tcts or on.h;sio~s to the ,)1' judie,; of good ord.~r <:no rilit."'ry
disci~linc not .,~c punish.:'..bL.. b~' ·•..rw of th.;l ;"':"cecciI"lr JrtieLs.

IIBy t~.:: tom Ito th_ :'lr .judice', tc., is to be cl"Ht...:=rstood
dir...:ctl:: I1r~juciicia1, not indir~ctlj' or r ...!lPt.31~", n .... r 1:,'. An
irrJ ulcr or ~nropcr act on th.: ~rt of .\fi officer or soldi~r
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c:~n sc-:rc",ly be cO:lc~ivcd which r:J1ly not D.::l rcgarc.cd as in
Boca indir~ct or rcnotc s~nso prJjudicing military discipline;
out it is h3rdly to b~ sU0pos",d th~t ~h~ article cont",mplat.,;d
such di3t~t cfi'..;lcts, :md the $,"'.1:1C is, th~roforcJ confined
'too ces.-;s in ,"meh the o:r..::juQc,,:,: is rc".son.~bl·· direct "md
p'11""blc. C- 'inthro)).

nlnst".nC(lS of such disord....:rs ?~"1d n,. 1...::ct3 in th~ c~sc of
offic~rs ,r~: DisobQJi~ncG of standing orders or of th~ orders
of ~n offic~~ °n...:n the ofr~ns~ is not ch~rgJ,blo und~r a specific
~rticlc; ::tllo-,:ing .-: soldi~r to go on dut~~ :moi."i.n& hi..M to b J

d~:; r...:ndc~ing hi:.~~lf unfit ~O~ dut~ by cxc~ssivc us...: of
intoxic~ts or dru.::,s; drunk:mn.Jss.

"Ins"anc...,s of such ,..asordurs ....nd nCG1-.lcts in the e..-"\s...:.s of
nlisted 1:1 ..0 ~rc: F:lilinS to -<iJpl.:r.r on duty ith a proper

uniforr.!.; :\'jX)rl':"i!'"~[; 'ith -~ir-:':r c~ot.:li'1&; l.lllin..;..:rino::; abusing
public ~nir.-:s; car~l~ss disct~rg~ of fir~arfflS; personating
an offic~r; ::al~in~· fals..::l st,-teIC5..!nts to ::m officer L'1 Ng:-:rd
to nntt~rs of duty.

IlAmont=' th.... disorders h.,;rcin IrLldc punishabl>J is the
f. ~.udul:mt ~nli5t-l:Jnt cont~nplatcd b~' A.,{. 28, which di.ff-:lrs
from fr:".udul:nt enlistment under A.~'1. 54 in th ...t th..: clelilcnt
of tho r...:c(;i!'t of payor allorranccs is not rrvs~nt. The f.":!'ct
thnt at too tiI);} of the al10gl.:d frnuduLnt enlistment the
accused was s~rving in a prior cnlistncnt from .mich he had
not b~an disch~rg0d ~~y be proved, prima facic, hy introducing
"l.uthcnticrtt,1d records of ~ torm~r un·,Xj")lrcd enlistment. If
tho p~riod of the ?rior cnlistm~nt h~s clnpsoc, the f~ct that
ther.:: l'J,"'.S no cli.schargc frOM his form.,;;r ..:nlistm"nt Illi'ly bo
orov..:d, pri..ma. facio, by th0 c0rtific-.tc of The Adjutant General
or on,) of his assist~nts t~~t the til,s 'lna rccorns of the
offico of Tho Adjuumt ("t-.:!1.:r::l cont"ln no r..:cord of the discha.rg<J
of th.:1 accused from such cnlistr;pnt.

llFor "roof of fr::ludul.mt cnlistr.Kmt under A.• '. 54, S<.lC
129 (Proof).

"Proof.-(:l) That th..-.:. accused did or f:'\ilcd to do the
tl.cts sJ:X: cifil.ld; 'lnd (b) t~ circunstanc~s, ..tc., .1.S SPJ cllied.

lib. Conduct of a !latur,,} to Bring Discrvdit U,on th.J !:ilit......ry
S.. rvicc .

IlDiscussiot:.- ' Discr;)dit' 3.S h,rc used I••'::·'ns 'to injure
th.. r put~ti0~ of. 1 Inst~.nccs of such conduct on the ~~rt
of pcrs::ms slJ.bjl.:ct to nilitary L~l' may includl.: acts in viob.tio:'!



•

•

A.I/. 95,96

P. 4

of local law corlmitted under such circunstances as to bring
discr~dit upon the oilitary s~rvice. So also is punishable
under this clause any discreditable conduct not elsewhere
rJade punishable by any specific Article of Yar or by one of
the other clauses of A.H. 95.

"If an officer or soldier bj- his con";'uct in incurrin,8 pri­
vate indebtejness or b~ his at~itude toTIard it or his creditor
thereafter r::.fLcts discredit u n the service to '!hich he
belones, he should be brought -::'0 trial for his rUsconduct.
He should not be brought to trial u....Lless, in the opinion of
the Military authorities, the facts snd latl are undisputed
am! there anooars to be no legal or equitable counterclaim
or s",t-off that ",.ay be urGed by the officer or soldier. The
Military autho~ities VQll not attempt to discipline officers
and soldiers for r"'ilure to ~y dis~uted priviite indebtedness
or claims, that is, "nere there appears to be a genuine dis­
pute as to the facts or the law. An officer'may be tried for
this offense under either A.:1. 95 or A.I". 96, as the circum­
stances may \'arrant.

IlOne object of including this phrase in the general ar-ticle
was to ma~:e military offenses those acts or omissions of Ntired
soldiers tnich were not elsewhere r.~de punishable by the
Articles of ','Jar but \'·111ch arc of a nature to bring discredit
on the service, such as failure to pay debts,

"proof.--(a)
acts alleged; and

That the accused did'or fa.iled to do the
(b) the circur,..~tances, etc., as specified.

•

"c. Crimes or Offenses not CapitaL

IIDiscussion.--The crines referred to in this article
embrace those criMes, not capital and not 17l.ade punishable by
another Article of 12r, hich arc co~~tt~d i~ violation of
public law as oniorced by the civil 'O\'i)r. The 'public la\'ll
here in contemplation includes th~t cnacted by Congress or
under the authorit~r of ConGress. For ew.rnpl-J, it i",cludes
(but only as to viol:ttions ~-.'ithin their rasp cti'le jurisdic­
tions) the Code of the District of Colu:nbin., l.nd the 1a\iS
of the several Territories and ;x:>sscssions of the Unitcd .
States. A p-:.:-son subject to r.rilitary law cannot, hO~/cvor,

be pros...cutcd under this claus.J of the article for an act
don~ in a St~te, Tcr~itol;r, or possession ,hich is not a crime
in that jl.:!isdiction, :"".crcly becausc the sanJ act ~'Ould r.ave
exposed him to a crininal prosecution in a civil court of the
District of Colurabia had he Gone tm act ~i.thin th jursidic­
tion of such court. But such act, of course, ;"li.eht in a proper
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case be made the basis of a prosecution under onc'of the
other cl'lusCS of this article as being a disorder, a n:!glcct,
or conduct of a nature to brir..[; r!iscrodit upon the nilit'lrY
s~rvicc.

IIAnor.... th.; cri:l'::s ruf::-:rr::d to in this article na~,· be those
off":"~ ~s cr.....at..:d. b:r stat:ltc and giv",n ne.: lQ."'th~rcin ". hioh names
arc also found in oth.::r Articl....s of ':ar giv\,ln to off·.nscs
which hav.J essentially diff::r~!",t .::l'::r.l.::nts. For ;':Y..:l;J;'ll..• , in
soc. 117 of the Scrviccm,;.;n's-Dc~ndcntsAllowanc:: Act of
Juno 23, 1942 (56 S:..at. 385), a false stnt.J:_:lt is d.::013.1"Od
to b.,j :.-crjury under certain circumst-:nccs ;>lthoue.h not mdc
under o<!.th. 'nds p:rjury, hou,Jvcr, is nor. th~ p.::rju.r~r C:c­
nounc...:d by A•.f. 93. Th(:rcforc, the perjury defined by" the
act is chargcabl..... u.......ri.Jr ;\.:!. 96.

1150 also section 90 of the Fcd~ral ? ,nal Code of 1910
r>rovidcs th<::.t a failure by a.., offic~r to :r.mdcr .!lccounts for
public noncy ~cciv,;)d by hi.r.l un1-.:ss authorizccl. to rctRin it
as salary, :mY, or cnolumcnt is -..'1 ..:lmbczzl"':B.::lnt of 5uch fun1s.
Such an cmbczzlc~_nt, not boing rnthin th~ general defL"ition
of embezzler.'. nt as the term is used in A,H. 93 and A."T. 94,
would be charg~ablo under the general articlo.

lIThe ulcmcnts of sam>:: of til..;; C!1Or.... CO!i1lIl.on crm\,;s that arc
chargeable <1.3 crir.~s ~ldor this article if 'committed in
violation of public law as ~nforccd by the civil ;"ovlcr \"i11
no'.'1 be discussed. . ..... 11

llDisucssion.-,'..11 attompt to con':\it a crime is an act dono
'°ri.til intent to coornit that particular crioJ, and forming ?art
of a s~rics of acts ,mich ,~ll ap'ar....ntly, if not int\,;rru~tcd

by ci:rci.4-nstcnccs indcpcnd.~nt of th.::; do..:-r's ',i.ll, Nsult in its
actual conmission. (Clarlc)

II An intent to comit '1 crime not aCCOI1;1anie,;d by an ov\,;rt
act to cm-"y out the int\..:nt docs not constitute an att.::mpt.
For ~ pIe, a purchase of ..latches with intent to bum a
hayst.:.ck is not an attc::.pt. But it is <lI1 attempt \·TI.- ro the
haystack is actually set on fi~, ~v.... n though it ~y be
i..Jif:lcdiBt('ly put ont by rain, blo',n out b~l th..:: '·.--ind, or othcr­
"lise ·'xtinf;uishcd, "<1.th only i..r.un:lt...:rial dar.lB.g-J to tm hay.
It is not ~~ ~tt~;.o/t 'ihorc if ~vcry act intended by accused
weT(: co~plot~d there .uuld leb~lly b .... no criL~, ·v...:n though
th" a.ccused nay at th:: ti..r'c bolieve,; he is coO"ittine; such c..r-i.r.lc:.
Thuz, to shoot at a log bclbvinb it to b,J '1.:m l'Ould not b,;:
an attcrn,t to ourder.



•

•

A.'I. 95,96

P. 6

llSoliciting anoth:lr to cozrmit a cri..nl:l is not an attempt!
nor is m~rc preparation to do a criminal act.

IlIf an attt..mpt is includ~d in the off.::lnsc ch~_rgcd it ;.ray
be found as a lcsssr included off~ns~ in violation of A.~. 96.
HO':l,,;VCT, if ::Juch attCI:'.pt is d....nounccd by SOr:lC specific article
it should tx.. found un(;'cr that articll.:.

'l?roof. -(3) Th:.t th= accused comitted an ov·.rt act t:hich
if not L"tcrrupt~c by circu!lst::.nccs ind~ponc_,-nt of the do.:.;r IS

,-ill luul.d hav..... Nsult..:::d in too cemission of the off,mse, ~s

al1..:g<Jd; (b) th'J.t til... accus~d L.,t)ndcc!. to cor..r:rit ":.h....t p~.rticular

offense (this ~~y us~lly be sho\~ by tho facts ind circur$tanccs
surroundinG: the act): 3.11d (c) t~ appaNnt possibility of com­
mitting th... ff,:msc in the nann...:r inrticato::d. lI

Per. 104c. HaxirUl!!l pW1ish.·n..,:;nts. or:: .ms(:s not provided for
:lTe punishable as authoriz-.ld b~r st.. tute or by tho custom of
tho service or by analagous off~ns~s.

3. other Intwrp~tation

(a) Violations of Federal Laws

The "crirrvs or offenses not cp.pit~.P referred to in
Article of :,1ar 96 of 'which courts-tI\3.rtial roy take.. coeniznnco
arc 1ir.litcd to those cmrmitted in violation of a F.:c1...,;ral
lai'l in force wlul''''; the act is coJTrnittcd. The :'lentioned
str>.tut;JS (F ,'",r;ll statutes on statut0ry rape, adultery, and
fOl'nic',tion) do not appl~~ to off -,nsas cOl:imitt..:d within the
territorial jurisdiction of a state. 4 Bull. JAG 13, J~n. 1945.

The Article ~:,prcssly excludes frof,1 tip ,jurisdiction of
courts-~rti3.l all cn?ital crir.~5 of nilit~ry ,orsonncl. The
exclusion b~ing absolute, the capit~l crlnc, howev~r, n~~rly

it may havc affected the disci::>lin.:= of tho so.;rvice, cannot
be nny mor~ lcg~lly ndjudicnt~d ~dir~-£~ th~n SLircctly.
'inthrop, "ilitary Law a.,d Pr...:cod,::mts, \1920 R3 rint) p. 723.

llAccused w~s found guilty of conspir:lc~' to eng.... g... in
certain :lets, 1ov01vi:1[: the failure to o~y '!. standing order
of the th~ t .r, in violation of A:'I. 96. The d... f ..nsc moved
to cisfliss the Specification, cont~n~ing th~t cons~ir~cy is
a CO!'\."1.on law off,:mse ?.nd th.,t since the United States h"ls
no e.:tnl"::on IT jurisdiction, it l':".ust !;)c shown thr.t the parti­
culnr conspiracy all~ecd is denounc~d by 3. F':=~Jral st3tute.
H~ld: Undot th~'~ov~sions of s~c. 37, Fcdur~1 Crimin?l Code
(18 U. S. C. 88), a conspir~cy ~gainst the United St~t~s is
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cstablisrod !"'hcrc the obj.::ct of an unla"ful agrcl..l!l.:lnt ;-,'M

th~ comniszion of SO~ offense a air-at the United Stat~s

or the doing of SOJ"1C act cadc an off_nac b~ the la'~'S of the
United States. Sinc~ the failure to obe:y a la''i'ul sta11ding
ord...:r cor.stitut..:s em offense af,ainst tj),) 'Jnit.:d States l:ithin
the scope of J.. .. l. 96~ it follOl'l'S that a cons,iracy tc vio~at~

silch :m ord.:..r f'\115 ti.thin th,; scopcl of t!lC Ft.dcral CrinL"1al
Code ?rovisions dcnouncip~ cor.spiraci~s to cor-mit an off~nsc

a.:;ainst the l'nit::ld .:3tat0s. 11 5 Bull. J:'G 340, :Iov-t:cc. 1946.

"otc: 'rnc ;!:love sc:::r:ls 'to sho'" the onl:,' basis for the trill
of co~spiraci~s by courts-~rti~~s; h~'~v~r, conparc
the f ,110'.:i..ng rhich is prob3bl:.' ov.:-rrul...:d b~r the abov.::

liThe specification charg... s a cons'"lir1.cy r.o co:rrnit theft
and robber". It al1....ges no overt act, he'" .!v.::.r, and this
or:lission, if the: sJX.:cification '1': ;"- laid undor s<.:ction 37,
F~dorsl Penal Code (35 Stpt. 1096), v~uld b~ fatal, But the
sjX:cification need not have bc~n, and apiJarcntly \'las not, 50

laid, Conspiracy is also a coonor.-l~TI crir.w, and diff~rs

f ..om the cri.:'1C defi:lLd by suction 37, supr.;'lJ in thv vcr~r

~.'l.t"rio3.1 fact that an overt co.ct is not N('luir~c\ to b", ... ithcr
all..:[;od or praYed; th.:l.t crin.: c;d.sts in t:1C Dist:-ict of
C01unbia and is :'-l1mishablc by th ... code thereof. TolO s:;x.:ci­
fication contains ..:::vcr:rthine; n~ccssar:r to ch1.rr:..: that crino
and must b-J uphl.:ld accordingly, C.: . 112560, 120543 (1918).11
Die. a?~ J~G (1912-40) P. 351.

(C.;', 120543 l'~as hJ1d at Canp Travis, T0AD.S)
"Accus"d,'u soldier, uo.s ch"l.:"gcd 'lith lw.vin:" coc....ino in

!lis '1oss(Jssion, in violation of s{,:ction 8, Ch~ptcr I, of the
act of D"'!c.::mbcr 17, 1911" cOr:'Jnonly knQ\m as ti"lo Hr.,;"rison Anti­
narcotic Act, th.:: evidence sho·,-d.nS that hI! lVld a small quantity
of th, drug in his poss~ssion for his porson~l US3. Th~ scc­
tion. of th-.: act r.S..:rrcc to i\ppli~s onl~r l:.o p.:!Tsons ruquir.:..d
~y tl;.:: :let to rcgio;:t ... r, and the :}Qss~s;Jion o~' ::. sr.,-~ll ':ll:lount of

drug by 3 person not rcc::nircd to r-::e:i.st..,;r, r-uch as accus..,d
in this eas~, QO~S not constitute ~ viol~tion of th.:.. act
('J.S. v. Ji..f.'I Fm..::r ':oY,'225 Fe(1. 1003,241 '1.5, 39l). Such
~oss 'ssion is, hOl ":VCT, plUlishablt: as a viol',tion of A. n. 96
(p1r. 4., G. 0, '"'5, " D., 1918); <'_nj plUlish", nt is li..'rit~d to
dish mor~bl. disc:1arsc, total forfcitur~'s, ;".nr! confinlJrncnt
:it .,....rd I-t-l)~' for on;.;: ·",,;:'.r (th: -,,~Xi:1U:-l pu."li::3h:.l~nt under the
Zx~cutivv 0~0~r of D~c ...ob..:r 10, 1920, fo~ th~ of: nsc of int~o­

cueing ;"~ habit-for.::i'l~ dru[. into cOl • .<'md, qu""rt... rs, ....tc.) in
n "l~ee other thm !,;)nit~nti;;.ry. C:'. 156131. (1923). II

Die. O? JA- (1912-4J) ~. 361.
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.lot...:· The above 0pl.nl.on is cited to shoH that "!.lthough
."l.n off..;nsc :Ja:' w tried ::'$ "'. viol-"..tion of a fcch;ra.l.
ot;.tute J th~ accus..:d r.~3Y be convicted of conduct
to the ;Jrcjudicc of good ordor and conduct.

(b) Viob.tions of S~~t'"' Lai;s

The tL:st to be applied ifl dctcr~ing ~'h0thcr tho;;: act
is "!on afLnse is \'h~thcr it is .... violation of .\.1/. 96 -md
not i11cth.::r it viol:1t.:d '1 stelt.... s~tuto. iIo~' do\:!s the
st~t~ statute control th~ r.R~.~~ ,unishrnc~t th~t ~,y be
L.""tpos:::d. 48111l. JAG 3L~, Au....orust 1945.

~lu viol~tion of a Stat l~~ is not n_ccss~ri17 3 via­
lilt ion of an Article of 'far Wll..::ss th..::.. .3.cts . 'hich constitute
the off:..nsc under St--:tc l~' -.lOul:1 1.1so co'l.stituto ~n offense
under th~ Articles of ':~r rc6arctlus~ of th~ Statu st~tute.

3 Bull. ,TAG 346, Au~ust 1944.

e 4. U.S. Crirr.i."131 Code

"Conspirir.g to commit offense ag<'.inst tl'N IJnit~d St."',t",s.­
If two or more p"rsor,s conspire e:it.her to conmit any eff ;nse
s~~inst the Unit0d States, or to defraud the Unit~d States in
any lMlU1.:Jr or for any purpose, :md one or more of such parti~s

d~ ~~y ~ct to cff~ct th~ obj~ct of the cons~iracy, oach of thu
tv:o p'lrti;)3 to such conspiracy shall be f i:1od not norc thc.n·
to..;n thousand dollars, or hnprisoncd not maN th!ln t:ro years,
or both. " 18 H.S.C. ea.

IIPrincipo.ls.- h00vcr directly com.its any :lct constituting
'ln offense defined in l.ny'let'r of tho Unit~,d Sto.tt..:s, or aids,
~bcts, counsels, conrnands, induccs, or ~rocur~s its co(nission,
is a ~rincip~l.tr 18 U.S.C. 550.

(Th~S3 t:ro ~t~tut~s ~r~ also ~rrlic~bl~ to the N~vy).

Thi) above provisions h3Vu been aJn.:lnd... d oJ" th.:: n..::w
Crininal Codc'

•
Il§ 371. Cons!Jir:lcy to cOnJait offnse or to dofr....ud United St-ct...:lS

!II! two or r::Lorc p:::--sons conspiro either to COf!i:1it ti.'1.y

off~nse a[~inst th~ Unit~d St.t~s, 0:" to dcfr~ud ~hc United
St~t~s, or ~y a&~~cy th~rcof in any m~cr or for any 9urposc,
"lnd OOO.! or ncr... :)f such ~cr90,ls do an:" Poct to .... ff.::ct th~ obj.:ct
of the cons:'lir~cy, c,1.ch shJ.11 be fi.'·wd not mor.. th-m C,10,OOO
or i.~~rison_d not ~or... th~~ riv~ yc~rs, or both.

nIf', hO;'~ver, the off.:lns.3, the corrmission of ,tlich is the
object ,.,f the cons..,ir~cy, is a r.rl.sd..mcA,nor only, th.:: ptL.'lishmcnt

•
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for such cons~ir~cy shall not exceed tn3 ~~ximum punishr.cnt
nrovidcd for such misdemeanor." 18 U.S.C. 371 (1948).

II~ ~. Princip:lis

II Ca) ';noc\'~r co::Jni.ts ~ ::>ff....nsa -:.g.1.inst the United St:'.t.::s,
or aids, abets, counsels, co=rr~l1d.s, induc~sJ or procures its
coa,issio;,\, is n "Tir.ci;:nl.

" (b)
~rfQr~d

is ~lso c

",..ocv.::r cnU5~S 3.>1 ct to b.... done,
b;' hi..!: ,.·ould ~c ">.n off-:lnsc ').f;'lList
T'wL'1ci ..... l ~.nd ,wlisk.bL:= ..... 5 such. II

,"hich if r.ir.::ct17
th.... u~itcd St~tcs,

18 .S.C. 2 (1948).

5. Public L-'-: 759-80th COnf:r...ss, Cropt..1r 625-2D 3":::;5100

lIo Ch·"'.11r-O.

II. U:"V'f Pr::>,::isio_~~

e 1. Articles for the Govcrnrn,:.nt of the !hvy

tl\RT. 22 (a) Off.:ns:os not spocificd.-All offoI".50s conr..i.ttcd
by persons belonging to the N-.....vy which arc not sp...,cifiud in
the foregoing n.rticl;Js sh'lll be punished '1.5 '"'. court l"t".rtia.l
r.l.f\}" direct 11

n AnT. B. Pcr.:Jons to ''hoo ap:Jlicablc. --Such punishment .::.s <!.

court ~~rtif\l oay a~judge nkiy be inflict~d on ~ny person in
tho :lnvy--

"First (Scando..lous conduct) .--'/ho is f,Uilty of profane
s\'/a:,ring, falsi.)hood, drunkone:s5, g:~.I1.blin""J fr:'\ud, theft,
or .'1oy other sc.:'.ndo..lous conduct t~nding to th;.- c.;)struction
of good mornls •.....• 11

2. Naval Courts md Bo1.rds

Sec. 22 llGcn.Jr<1l :md s~cific chr1.rg.;)s.--

•
"Sc"-I1d~~10U5 conduct tending to Lhc d.Jstruction of good

mor~ls, con~~ct to the ~r_ju~ice of bood order ~d discipline,
~nd conouct unbcconL~G ~n officer ~nd 1. ~~ntlcm~ constitute
th... ...ncral ch:-.r;-.:;ls. All other ch~rgcfl cr~ s~x;cific ch"'rges.
Sir.c~ most tt.Jm?tcd (but not cons~~tud) or~ ,nscs h1.vu to
be laid und0r ~ gcncr~l ch1.rgc (scr. 42), it follows th~t onc
of tho g ....nl..'rll c.'1arg..:-s is :l lesser inclnd....d ofLns.J in most
of too s;JCcific ch~~rges.ll
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Sec. 26 llStatcmcnt of offense-The Chargc.-

·'If an offense is one specifically !ll'ovided for, ':"t should
be prefcrr~d under a specific rather than a general charge.
L'1 order to detcroinc this point tho following sources should
be consulted:

tl (a) S~pb ch.'U'gzs "od specifications ..

II (b) LiJdtatioos of punishments.

Il(C) Articl·J3 for th:~ goVCrnMC11t of the nav~r.

II .'hen an' orf nsc is not sjlccially '')rovid..1rl. for in the
abo-"c sources, it shull be prcfcrr3d undur on~ of th:"} g:mcral
ch.?rees, to ,":it, 'scandalous conduct tcndinz to :'hc destruction
of ~ood morals', or 'conduct to the pr~j~~icc of Good order
and discipline', or 'conduct tulbccoMir.g a'1 officor and a gentle­
nan. .. In d.Jtcrr-d.....ling :··:~.ich of the general ch-'rgcs should be
used, the follordng general rule sho~d be obscrv~d: Acts arc
of a scandalous natllrC and, cons<Jquently, ari.: properly so
charged, that ~ivo offense to the consci~nce or ~oral fe~lin3s;

call out conrl~~ation' involve scandal or disgrace to reputation;
brins s~ or infar..y, or because of their evil nature are
~~un in ~.Il

Sec. 27. liThe Specification.-- ....•....•

11 It is not essential to state in a spc;cific~.tion that an
offi.:nse \"8S corrunitt~d in bre<"ch of any Fedc:-al statute, article
of the articlos for' the gov(n·nrm.nt of the Nav''', ]a \'I of the
State in \'rhich the court is sitting, or g.:;ncral regulation, as the
court takes judicial notice of such statute, article, State
laH, or regulation, tmd..:r nich the ch3rgi.: is laid, but \'lhenevcr
th.'- off..:mse concs dir.::ctly under any oth(;T cnactm,-:nt (foreign
l?~l, municipal ordinance, or local ship or st<.tion order), the
sane should b.; s ...t forth verbatim i.il the sp..;cification and
proved like:' any other fact ••....... t1

Sec. 457. "Sch0dule of :>ffenscs and li:1itations ,.

•
llOff.Jnscs

II Any offcnso L'1 the n.ct of
Congress a~provcd ::a~r L., 1909
(J5 Stat. lOSS) cntitlod 'An
act to codify, )'cvise, and au:nd
the p-"nal l.a',"s of th~ Unit..:ld Stat"'s, I

or in any other cn",r~l statute of
th0 tJnit~d Statos, .'bich is not
spucifierl in th0 Articles for the
Govcrnrrcnt of the N'vy (1).

nLi.r.>.it of Puni.shm.:mt

"0fficer' Disnissal a...ld
confinor.lent for the ;XJriod.
named in th0 statute as the
rna..xir.:wJ p.::riod. of inprison­
m:,;nt.
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Sec. lao n~ihat constitutes an atteI"lpt.--

"If an attempt is not provided for as a s~cific charGe
it should be <".lleged under the appropri.:l.te general charge. II

"Limit of Punisr.nent

"'~nli5ted man: Confin'2ment
for the period nar.:ed in
the statute ~s the naxiouo
pc~iod of ~prison~ent and
dishonor3ble dischs.rge. ll

P. II

rrAn attempt to commit a cri.ne consists of three elements:
(1) The intention to commit the crine, (2) performance of some
act to\jard the corrmission of the crime, and (3) the failure
to consummate the crime. It follo~~ that one proven actually
to have cOflunittoc an offense ca.nnot be foune f'uilty of an
atte~pt to do so and that a specification allc£ine such comndssion
noes ·~ot support a charge of attempt. 1I

1I0ffenses

Sec. 41. "How to charge attcm:)ts.-

"\'lhezv the ~tCitute pr3sc;-ibcs the
punishment of c.et.th, a.~d a n:ival cQurt­
rertial is not aut.horized ty the Articles
for the Govern::ent of t:1e navy to
adjudge"the ptmish:~ent of death for the
offense, the lir..d.t of ?U!:ish":ent shall
be dismissal or dishono")rCi.'.:lle dischJ.rec
and confinzncr.t i,r :!.ife. 'I

nNOT·';.-·'h~re the st_tute does not
prescribe" any period of i1lprisonncnt,
disr.li.s~:'l or t~schJ.:,ge sn<lll not be
adjudred, hut loss of n~~crs not to
exceed 10, or confinement not to exceed
3 nonths, .~y be a 'juc~ed.

•

•

S~C:. 59. nScandalous conduct. - .

tlZlcMcnts rost of tho offens3s spccifi:d in the articles
for the governaent of the Navy are of a military character or
l.1'e aeainsr.. the United States. The b ..llk of the cornman lall

'lnd statutory offc:1sCS come under this charge and Wlder the
22d A.G.N.

•
IlOffenscs of a scandalous nature for \shich no specific

charges are provided should be laid under this charge. These
off~nses ~~ so divcrse that it is impracticable to sct forth
the elcm:nts of cacho '~crc the offense is similar to that
~~der a specific charge appearing clsc~~crc in this chapter,
the clcM~nts set forth th0rcundcr should be lxanincd.

•
,
•
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liAs a numb';r of atteJU.r'tcd or uncom,lc:tcd offonses arc
not specified, most such, involvinS sc:mdalous acts, must ~c

laid under this charge, and it follo··1s that this charl:;c is
a lcss~r included charge in the s,ecific charges of a scan-
dalous nature. . a

Sec. 98. "Conduct to trJe ?rcjudic;) of ,:ood orner and disciplinc.--

nSlc.':'1cnts; This charge is to b(.: used for off_nsos not
s::;>ccified <l1ld :lot of a sc'nda!ous ch3.ractcr. ;00 r --~r':s in
section 59 apply, L~ general, to this char~c also.

"By tm Lrm 'to the ,!)rcjuc:ice l , etc., is to be under­
stood cir.ctly pr~judicial, not indir~ctly or r~notcly ncrcly.
An irrcgulur or L":'l,ropcl' act on the p:'trt of an ofacer or man
can scarcely be corceivod V!hich mc.:! not be regarded as in some
indir<Jct or rcnotc s..:!nse pr.:judici G.isciplinc; but such dis­
tant eff~cts are not conte~plat~d under this charge; a~d it
is, thcrcfo~':::, deeJlcd propJrly to be confined to cases in
;"hich the ::>r.... judice is reasonably c'.ir,.ct and palpable.

"Instances of such disorders and noglects in-the case
of officers ar~: Disobedience of standing ord~rs, or of
the OJ'ders of :m officer \'..hen the offense is not chargeable
unc:er a specific article; allolling a !!'.an to go on duty knoHing
him to be druru<; rendering hinself unfit for duty by excessive
usc of intoxicants or drues.

11 Inst::<.nces of such disorders and neglects in tho cases
of enlist-.;d men arc: Failing to arpclir on dut~r v1.th a proper
unifom.; appearing with dirty clothing; refusing to submit
to treatm~nt necessary to rQndcr him fit for duty; refusing
to sub/;ut to a necessar~· and proper opcrction not Cnd:1ng0ring
lifo; Ql..ssing ship, dishonorable noglect to pay debts, and
the instances cited ~~dcr th0 succ,Jcdin~ section.

"Another class of off ;nses comine under this charge arc
viola:tions, not of a scandalous naturo, of local la,,-s in a
country, Stat , Tl.;rritory, or District, "

Sec. 99. "Conduct unbccor.rlng an officer and a g~ntlcman.- .....

trEl":"'-:J~nts: The conduct contC:l'!'lplatcd is a.ction or behavior
L~ an official capacity, 'nich, in dishonoring or disgracL~g

the individual as an officer, s~riously comprornis~s his charact~r
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and 9ta~dL,g as a gentler~n; or action or behavior in an un­
:>fi"icial or private capacit~- ~'hic1:, in dishonoring or dis­
&:·;,.cin," the in1ivicb.al pzrsonal.:;r a.s a gentlenan; se!'iQusly
con~romises his ~sition as an ~fficer an~ e;nibits hUJ as
narally um'orthy t.o rE:!".ain a r:'l"!:\be!' of th~ honora~le "Tofession
of arr;s.

lIThere are certaL'l nor 1 at:'1'1 utes cor.ncn to t,he ideal
oificer an~ ~hp perfect gzntleuan, a l~c~ of ~nich is indicat~d

or acts of disho:1::lsty or unfair dealinE; of inrjecenc" or inde­
corun: of la'les_ !CSS, injustice, or cruclt'.r.

lIInst~C!:'S of violation of tlo1is charge arp : :(nowingly
"'J:in" .:l. false of:icial stater-Lent; dishonorable ne -lcct to pay

ceLts; opening and reading al'1oth~rIslette:-s; fio/inG ,) check
on a b~nk 'nere there l~re no funds to i£et it, ~d 'ithout
inten~ing t·1.:.t there should be; usir.g L'1sulti" or defama.toIJ­
lan'uage to another officer in his ,!", stncc, or abo'J.t !1im to
othar Woilitary perso~s; being grossly dr~~ ~nd conspicuously
di30rderly in a ?ublic ?lace; public association' -ith notorious
~rostitutes; failing \~tho~t a ~ood cause t~ sup,ort his
far.rily n

ot~."r Interpretation

This Article applies only to offenses rtnot specified in
the for'~goinE". articles ll , and ':rhich are recognized as r.ri.litary
offenses by the uS<l,:"es of the naval s"rvice. SJ,J.i.th v. llhitney
(1886) 116 U,S. 167.

This Article is not i!"ltendcd to co~rer upon a court-:7Iartial
general crininal jurisdiction, but only jurisdiction over those
offenses, not specified in the precerl.i....lf! 1.1·ticle9 of said s~ction,

uhich are injurious to the order and discipline of the liavy;
th jurisciction being ~iven for the purpose of preserving that
order and disci)lina. (1080) 16 O~. ~tt~. Gen. 579.

Under the navy regulations and the A.G.~J. all persons in
the naval service are suhject to ~i5ciplL~e and trial by court­
martial for any offense co~~tted by them which is a violation
of :m:r Fe~er-l or State 1a\':. ~:o 30-1918 p. 28.

The ch&r~e of nunauthorized us,,} of an autnroobi1e ll does not
allege an off'_nsc in violation of the A.C.n. or any other
(:nactrn. ~nt of CongNss. HOl"::ver, th:} usc of such a charge ~rc­

sup,oscs a 3tatute oakinZ such act a cri.r.rlnal offens..: in the
Stato, Territory, or district ~1hore such act tak~s place, and the
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specification should be alleged in the '·ords of the st~.tute

concerned. Such a statute should be alleged and ~rovcd

in orocr that the accused, the court, and the rovi~:dng

authorities rr.a.y kno:. tr..at tIl.:) acts of the accused set out in
the specification '::'1'8 cO:ltrary to the laH of th..: ,?laco here
cona"!1ittcd. c::o 3-1924.

Article 16L5 (1) ~;av:: Rcgul.J.tions 1913 '1r 'scri~~s in
eC'cct that mcnbcrs of the: nz.val sc..rvicc scrupulousl:," respect
rond observe thc territorial authority of for.iJO civilized
states in a'1ity t;Hh the 'Jnited Sttiles. Nu.va! courts f".ay not
take judicial notice of fo~ign la,~, th~ cxist~nc~ of said
1'or.:.ign la- b.:L'1.G a t:;.ucstion of fact lrhich r.lust b.:: proved.
This, of COiJrS , does not pr~,v nt a :1:!.val court froo c}.er­
cising ,i:lrisdiction ovor an offense a.gainst a"'~' of the lal'S
or r~gul.ations .:;ov.:.:rnin.g a fcreign port or th territorial
~··ater thereof con:nttoc:. b:," a !JCf.:bc:r of thJ n.:>val forcos while
on liberty ashore under the charg~ of 11 sc:m':l3J.ous conduct
tcndinr; to the: c.cstruetion of good morals" or IIcon,luct to the
pr... judice of .;ood order and disci!Jlin6." C;'O 109-1918. Sec
also C:U 1 -1933, ~. 9; C:'O 8-1924, p. 3 •

Pro?"s d II,,:, Bill

II ART • 5 (d) The following shall be off ;ns .... s against the Articles
for the Govurnmcnt of the Navy:

"First.

IlSocond.

IIThird.

Violations of the crLlinal laws of the United
Stat..:s, whenever cnacted, durin[ the time such
laws ara in forco; and any limitation as to
Torritorial jurisdiction shall not appl~r.

Violations of the trcati's or conventions of
the United Stat\.Js, l'th.mever adopted, During the
tino such tr~tics or conv .... ntions arc in force.

Violations of such cr:Jll.l.nal 1':;;"15 of a .3tc:.tc,
Territor'!, District, or possession of the Unit~d

States, or any jX>litical subdivision th'_'TCof, in
,··hich tha acts or omissions occurred, as ar,:; in
force at the date of the p8BsaeC of this Act and
at the th-c they occurr..::d.

Violat.-ions of the la',s, crd\.;rs, r...:gulations, or
cU3~ms of the naval s~rvicc•

•
nFourth.

nFifth. Vi')l~tions of th~ la;o of war. "
ART. 33(a) Above off~~,~s not to be p~~i~hcd by ercatcr
L~prisonocnt than 8p~cifi~d in such laws.
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'l.\RT. S. '!he !Junishrncnt of d~ath, or $uch ot.h'r punishmvnt
'lS a court nartial na.;' aC: jud&~, llay be Wlict...:d on any person
sub~...:ct to thu Articles for th.:.: Gov,Jrnn-r:.t of trio H.'lvy- .

uS""v.:.mt""""nth. Or violates ar.y lao or treat:; or convoJntion
i!1Corp-:-rat:..d W1(:~r article 5(d) (First),
(Second), or (Fifth) of these Articl~s,

th.,) viola~ion of \',-hich is, ':;y such la':: or
treaty or conv\intion, :)uni5::a~le b~l death. II

1I.'..tIT. 9. Such punishm.::nt oth r th3.n dcatll as a cou:-t .artial
~y adju~G~ may bo inflicted u!Jon any ~rson suhj~ct to the
'.r".icl..:s for tl""c Govcrnncnt of the IJ!" ....~~- •••••••••

"Fifty-nnth.

ttSixty-first.

Or, in any '..'8.y oth(lr than ::.;pceifically
provided a3ainst ~~r..:in, b~L~g an o~ric -rj
so s_riously of~~nds aG~inst la", justice,
n:.orc:.lity; or deCOI'lL! as to oY.pos~ tho
off~ndcr; socially as a ~~ or r~~n, to
dis(,racc, and at thJ same ti..Pc to bring,
throu~~h tho nature of the act or the cil'­
cW.1Stanc~s under "hich 1... \las co;i:mitted,
dishonor or disreputo u? n ~h~ naval
profession;

Or is Guilty of any disryrdcr or neglect
to the pro judice of eood order and dis­
cipline or any conduct of a nature to
bring discredit UDOIl the naval service
other than any disorder or n~elect or
conduct ~ntion..:d in thQse ArticloJsj

•

1.

I1S:i.::'ty-s,)cond. Or is eui1ty of an attcMpt, OT" o£ a con­
spir.:l.c:', or of L'. solicitation, to corrmit
~n:' off ~nsi.: against th..: s Articl::ls .•.... 11

Ill. Dilfercncos

-
Violatio~s of Fedoral Laws.

A. \1. 96 giv...:s Army courts-martial direct authority to try
off~ns~s against Federal Statutes. Und~r nr sent naval practice,
naval courts-nnrtial h2V~ jurisdiction ov.:.:r offensos aeainst
Fcd~ral statutes as conduct p~eju~icial to ~ood order and dis- '
ci?linc, such viol3tions having be.:.:n doc1ar~d as such. HOlrovcr,
undor the I'lt'opos..::d A.C.N. naval courts-martial ':ould h3.VC broader
?o,~r to pupish violations of Fccvral Statutes, s1oco the pro­
posed Art. 5(d) ','Ould m.akc such violJ.tions offcns..:s ag<>inst
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n ..,; A. G.N. ~.i.thout rogard to th~ t~rritori~.l jurisc:.iction of
the United St<'ttes. Under th-:. A,·ticl~s of 1ar, tho :lcts con­
stitutine t~ off~nsc f1Ust occur \Qthin th~ t~rritorial

jurisdiction of ~~e Unit-:'d St~t.,;s. Thus, ~,rior tho 9ro~cs~d

A.G.II., a n-:vnl CO:lrt-:~.a.rtiJ.l could TJ;,mish 35 m offense
:lcts occurring in iLl' Yc:-~{ St"'.te ~.S an off~:1s0 ag:"inst the
Unit,,)1j Staws, ',-hi],.:; such :-.n ~ct occurring in N.....·:l Yor'~ 15 not
,<I.n off~nso ago.i..ast either Fod.;ral or oS;}, Yori<" l::-r.

Both t:10\r"-;:' and H.:l.v:r S~":1"l to pur..ish offens",s "'.£,inst
7ccicr'l1 10:."5, boc"1Us"J t~oy 1'!.r0 0!"~.:n5cs .'lg insu s:.lch lo.~i.

Both s0rvic.:s ·:.1zo S0C:.l to follo'" tho..: Cri:"in'l Cnd..! 'l.S to
~h~t el~m_nts arc nJcess~rJ La constitut~ th: ~ffonse.

"'u... rio: \':"h~th;}r all dcf.:ns;}s und_r f~dcr').l 1.1:r1.1.T.,} recog­
nized in courts-~~rtial?

Undcr A. I. 96 Arr..y courts-~n..~:-t.i;'"1.1 hwo no jurisdiction over
c1.pital of;cns",s not sp..:.:cifi~d in the: Articles of far, "hile
there is no such linit?tion in thc "lr?!,'l:Js.;od A.G.tI.

e As to Ijoublo jeoj)C.:-dy, sec C.S., A.•I. 40.

~. Viol~tions of St~tc L~'~

Viol~tions of state laws nr0 not nccess~rily off~nscs

.cainst the Articles of '/.".r. Th~ <let itself must be conduct of
a. nO-ture to brin:: discredit upon th.:: rnilitrry s..;rvicc or
prcjuoici~l to Rood order ~nd discipline.

Under pr~seJ1t !!o'.vJ nractic~, "',ny viol.1.tion of the criminal
1.:'.'1(8 of Q. st to is ::m of .l0nS;} :'\gn.inst th0 ;I..G. P. rog,rdlcss of
v'h_ther the nct in of its~lf is of "'!. sC1.ndnlous ch1.racter or
pr;",judicinl to good order c.nli disci::,linc, Th.., l,lOT":: viob.tion
of such b.w b,.in~ prcjuc'icin.l to ,;ood ordor 01' discipline.

Since the proposed A.G;N. spccific'lly ~r~nts jurisdiction
over viol::\ti.on of stQte la~", it is to be pro::mned trot present
prrtctico is to be folloYl..;d. Arn:" courts-n."lrtic.l on the athol'
h~nd do not h~vc jurisdiction to try violr.ti~ns of St~t0 Ia\ts.

•
Querie' \"lh.::thcr under the :"lroposod A.G.i'. dof.:nscs under

st~te L~v' ~~ s~~t.;o statu~s of lL~t1.tions ~c binding on
n.J.v~l courts-nL:.rti'\1 tryi.'1g off~nscs .:l.gc.il'1.st state lan?

Tht; I'}ropos~d A. C.il. \.'!Juld r~st:-ic t viol."'!..tions of st::te
l:lWS to vioL."'!..tions of thos;.. l:l'./s in force at th0 d.:\tc of
cn~ctront of the pM~sod A.G.U •

.\S to doubl~ j.:.op....rdy, so..; C,S OJ A.'I. 40.
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3. Violations 0:' Treaties, Lal1 of \Jar, c"nd Foreign Law

Under present A~' practice, there are no p:"ovisions
specific~lly authori~in~ courts-~rti~l to try ~rsons sub­
ject to nilitary law ior cffens~s ag;linst t~e la\': of \,"'.r
or in violation of treaties or conver-tions. Querie:
whether these offenses are tried as offenses acainst Federal
laws or ~s conduct of a nature to tring discredit upon the
oilitary ser"Jice? The ::'l'O.""losed A.G.N. l''Ould ;r&e such offenses,
offenses :lp.ir.st the A..G.t!.

As to jurisdiction of general courts-r.lB.rtial to try persons
not subject to ~itary law, see C.S., A:',!. 12.

Uncer the present th'Jy practice, orfenses against foreign
1a\ls are treated in the sa.....~ r.'."J1,.'1er as off"nses ag: inst stC'te
la'·;. Querie: whetrnr this practice rould be continued
under the ~roposed A.G.~. ?

The Arm;l docs not try offenses against forei.e;n la'.15 as
such.

4. Violations of the LaTIs, Orders, Regulations, or Custo~$ of the Service

These offenses are punishable by An.\y courts-martial under
A.l1. 96 as conduct to the prejudice of ~ood order and discipline,
vmile the proposed A.C.N. ~~uld punish these offenses under
Art. 9, paragraphs TY~ntieth &nd Sixty-third.

5. Attempts, Conspiracy, and Solicitations

The )roposed /l.G.H. provides that any attempt, cons;:>iracy,
or ::;olicit.3.tion to commit an off:msc against the A.G ••.• is
in itself an offense against the A.G.P. The Army punishes
attempts under A.W. 96 and also tries conspiracies and"solici­
tations to commit offenses against the Articlc-s of ..'ar, as
conspiracies a~d solicit~tions to commit offznscs in violation
of fedoral statutes u:1d:::r the llcrir.les and offenses" clause
of ,\.'1. 96.

A,penc.cd is a list of offenses specified .in the proposed
A.G.r~., but not sp3cified in the Articles of -ar and charged
under A.i/. 96.

6. Conduct Unbecor:rl..ng an Officer and Gentleman.

The only difference bettlcen tho A.G.N. ;md A.H. is that
the AnQy provision applies to cadets as well as officers and
carries a oandatory sentence of disQissal.
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7. Disorders and N~glccts to Prejudice of Good Ordor and Discipline or
Conduct to Bring Discredit Upon the Service.

There is no substantial difference bct\lccn the Anny and
Navy provisions as to these offenses.

IV. Rcconr.;::ndations

1. ~s to Ofr~nscs

!lA. OFFENSES

Ill. In General

,

•

•

"Some offenses against naval law arc specifically pro-
vided for in the pr"scnt Articles for the Govcrl1l~nt of the Nav.:t.
SQI:l)J aN classi.ficd according to punishncnts under Articles 4;
8, and 14. Others arC nade punishable by Articles 1, 3, 5, 6,
9, 10, 16, 17, 19, 20. 21, 22(b), 31, 42, and 44. The rc=~ining

offonscs arc covered by one broad provision, Article 22(a), Hhich
provides for the punishm!:lnt of lall offenses not specified in
the for~going Articles. I

Hearnon civil offenses such as manslaught-.lr, rape, ass~ult

and robbery arc not spucifically nKU1tion~d in the Articles.
H01'.JVCr, b~' interprl,;tation, Article 22(0.) conpr.::hends conroon
la~~ crincs. Articlo 22(a} has also b~on L~torprot~d to include
all offenses ae,1.inst th,:: criminal statut<Js of the Unit.:ld Stc:.tos,
offenses against state lalls, and various military offenses.
Th~ Attorney Gcn~ral has held that this ~rticle is not int~ndcd

to confer gcn~ral criminal jurisdiction upon naval courts martial,
but is limited to those offenses, not spucifiod in the pr~~~ding

articles, lIhich arc injurious to the ordur and discipline of the
Navy. But \'IhCN an offcns0 made punishable by the common lall

or by th0 statut~s of the United Stat~s is directly prejudicial
to good order and discipline, naval courts rrartial have juris­
diction to tr~.. it. The more cor.-.mon military offenses "01:. speci­
fically montioncd in the Articles but \:hich ar, by r-.:a30n of
Article 22(a}, offonscs by custom of th~ servico arv broa~ly

classifi....d as: Neelect of duty, conduct to th~ r')rcjudicc of
good order and disciplL~e, and conduct unboco~g an officer
and a gcntll,;man.

lilt is also possible to try COfTJ'lOn la~" and statutory
off~ns.::s and various uilitary offenses und,Jr Article B(l}, 1 to.ich
~m5 punishable 'any oth~r scandalous conduct t~nding to the
destruction of cood ~rals.1
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"Definitions of the various offenses are at pr~sent

based upon co~~on 1a~··defL~itions eS found in court opinions,
statutory definitions, and tho custo~s of the service. Chapter
II of Naval Courts a.'1d Boards sets forth the offenses most
likely to arise in the service, defines thew and lists the
essential elements thereof.

nIt is evident from the above discussion that the ::tajority
of offenses are based u?,n un'T'ittcn Ia;', by virtue of inter­
pretation of Articles 8(1) ana 22(a), ani th~t only a few
are speciticall:t :.n·ovided for in the Artic~.es. HO;'fe'/er, r.tost
of the cases actua~ly tried by ~eneral court ~~rtial are based
u:x>n offenses ·hich ai"e specifically ....entioned in the A:"ticles,
that. is to sa~r, desertion a..'1d 0 loher unauthorized absence. Of
the 643 cases revie-..'ed by the Board dO\"":l to 1 .tuly 1946, at
le~st 505 involved desertion, absence without leave, or absc~ce

over leave.

"2. Proposals for Reforn.

II L'l the draft articles 5ubl"itted by the l~cGuire Co::Jr.littee,
as also in those recor::.rr:.ended by Co:::modor"- White and by the
Judge Advocate General, a single article uncier the general
heaning of jurisdiction covers the entire subject of offenses.

II (a) McGuire COfllJuttee Draft~

"This draft extends the Articles to 3.11 offenses
against (i) the criminal 1a\,"s, tr0aties, or conventions of the
Unitod States; (ii) the cr~nal la~s of a State, Tcrri~ory, or
U. S. Possession; (iii) la~rful orders or regulations of the
Secretary of the Navy; (iv) the custons of the naval service,
or of the 1avf s of ~'Tar; (v) or are ~ncornized military offenses,
as the latter nay be d;:lfincd by the Secreta.ry of the Ibv:r. The
definition of offenses, and the quantum ~d mode of proof, shall
be such as prevail in the courts of the United States.

nIt is to be noted that this proposal. '~u1d practi­
cally cli.r.ri.natc f=-on the Articles for tho Gov:.n"nment of the Navy
all ncntion of s?Ccific offenses. It t~uld authorize a penal
code for the n;wy \mich is specific only by rcf~rcncc to a
nultitude of Federal and State statut<Js J as "'011 l,S too r.n1ch
wnvrittcn la~.f. It 1.'O"..J.ld not s~cif:' milital'Y offenses, but
t'Ould leave thu listL~ and definition thJr;:lof to the Secretary
of too tiav'.~. This apr:cars to be a del~.:ation of lecislativo
pO'·,'"(.r, the constitutionality of ~'!hich is open to doubt. !be
.fact th<::.t tho article uscs t~e Hords 'recognized r.d.litary
offenses I docs not cO:-lplctcly r_~ovc tho qU,Jstion of constitu­
tionalit~r, bec~"JSc uiole discretion \lOuld still 00 left I.-ith
the S~crct...:..'y.
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neb) Judge Advocate General Draft:

IIThis draft cxt~nds the Articles to offenses
a~ainst (i) the cri.-unal la.;s, trcati~sJ or conventions of the
United St~tcs, (ii) the lar~, rcgulation~, custons or uSabcs
of the naval s;,,;rvico, or (iii) the lal'.'s of "'':'3.T. This classi­
fication includes but is not :init.:.:d to 32 of.i'cnscs 't:ich
arc spccifi~~ly s~t forth. Th~ latt~r incl~do ~ost of the
COJ"".rJOn la':: cri.ncs as Y-;:ll a3 th..-; cor.r..only rcco&J1iz~d r'lilitary
offcns..,;s.

"This proposal has the C'.crit of sp.:.:cifying most of
the offenses which arc lilrcly to occur in the nayal service.
This fe:ature is a distinct :ir.provcm-.::nt ov~:- th: present Articles,
which fail to sp~cify the various civil offenses am: many of
tho nilitary offenses for i,nich ?Orsans subject to tho Ar~iclcs

arJ ans~·~rable. The draft fails to mention violations of
Statz lans, prestmably for the reason th,<'"!.t if they do not fit
a connon laH definition, t:l~'Y f'2.y bt; tried as sc:mdalous con­
duct or conduct to t~c pl~judice of good o~d~r and disciplin~.

The ~roposal docs not, in listing orfenses, distin!;lJ.ish b"t'·cen
~litary off~ns~s and civil offenses, as such. ~lativ~ly

minor offenses, such as gambling, receive as ~J.ch notice as
moru sorious ofl'..;ns~s, such as murder or r.:utiny. t:oroover,
pro~.x>s,;d Articl,:} 10(c) (4), \:hich lists offenses punishable
by death, includes SOQ~ offenses which are not m~ntion0d at
all in ?roposod Article bed), dealing ,d.th offenses gcn"rally.
On tho other hand, d~scrtion in time of r3r is spccifi~d in
both Articlus.

UTho Art.icles proposed by the JUdS0 Advocat8 Q.:lneral
do not r.t..:mtion d,:finition of off.:ms",s. -Prcsumabl~r, it is in­
tended t~~t civil crim",s such a5 murder, rape, or manslaughter
'ill carry their common lao:' definiticn or ~·till b", dcfin:.:d by

the ap!Jlicablc fcdl..'ral statute and that milit-,n- off...:nses 'd.ll
b,J defined, as at present, in accordanc,: ,i~h i:.h~ custous of
tht: s(;rvico or b:r r~fcrvnce to applicable court decisions or
court r.~rtial orders. Such tr~au~~nt of the definitions and
cl.::l",nts of off~"',scs s"o;ns dcsirabl13. H-:>\·/"v.,;r, sor..e of the
offenses ar;! not lell stated in the proposed article. For
cxa.':lple, one offl..'nse is sp...lcifi;,;d si!'1ply as lcarn'll lmm:le:dge.'
This is strictly a statutory crime ffild is only an offense
if th~ f0malc is below a c~rtaL~ aG~ limit, i"hich vari~s under
th.1 lavs of tm diff~r..;nt stat-.:s and under the fedL;ral la\·,.
The JOrds I c~rnal :mol·ledg~ I, standi.ng alono, L-..port ~r;:;ly

se;wll intercours.,; and sc...n insuffici-.:nt as a description of
this statuto~ off~nsc.
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II (c) :"1hite Draft:

llThe Article on off'::1sCS proposed by CO:~lr.lO.....ore
;hite is al:,lOst identical :i.th that proposed h:J the Ju,:!,.c
AC:vocatc Cen_ral. The ilhite Articles, like the !~cGc.ire

;~ticles, also include a ~rovision covcr~ offenses against
the criminal lavffi of a State, Territory, ~r pnssession of the
Unit~d St~tcs. The offenses specified in the .,~itc hrticles
include ell but three of those . hich a:'c set "ol'th in the
Judge Advocate C~n>ralls craft. The Off_ns~s ooi~t~d arc:
(i) ncgl~ct of duty, (ii) culpable incfficicnc~r in the pc:-­
formanc<.l of duty, and (iii) suffering, throuffl nc:lig.:nce,
a v..::sscl of the Ur..v::: to be hJ.zardad, run u[.'on a 1OC:~ or
shoal, or stranded.

•
liThe COfY'.cnts r:ade above "1. th r .. spcct to the

Judgo Advocr.tc Ge:n_ral draft appl:1' eq~Q.11y to :'h::.. ',/hitc .,ro­
';:Josal, except for the inclusion in the \lhitc draft of viola­
tions of state la"s.

11 (d) Tedro~'l-Finn Articles:

liAs stated abo'lc, these articles ',';<.!I'C submitted
by the m:i.nority members of the Ball3.ntine Co:nr:Utte.,. These
:lrticl(;s extend to all offenses'which aro (i) violations of
the criminal statut~s, treaties, o~ conventions of the United
St·-tus, (ii) violations of ttl-J crir.rlnal !aus of a State,
Territory, or P03scssion of the United Stat...:s, wheN committed,
or (iii) violations of the customs or unagos of the na~al

service or of tho la"3 of war. These off'.ms;5 arlo to be
'dcfin<.ld and punish-Jd as prcscrihud in the U. S. CriJd' .:11 Code
and the PO" T dclcf,').tcd to the President ..... , r by tt._ article:::;.
The..: ArticL tll...:n sets forth II of the most serious civil cri.r'Ps
or offenses.'

liThe '!'Cdrow-Finn Jroposed Articles ~ail to specify
a single Military offense. They omit m~ntion of violations of
l<'iy;ful Navy r ,{;ulations. Like the l:cGuiro and ,lhite ;"rticl.:::ls,
they specifically include viola~ions of t.hl] criminal. la,1s of
St~t~s, Tcrritori~s, or possessions. Thu co~ncnts made abov~

~~th rcfer~nc~ to the ~roposcd :trtic~s of thu Judgo Advocate
Gcn...:ral ar..: a130 applicabl~ to tho Tcdro~'-Finn ArfJicl~3.

·• llT"r:c Soard aCrc ..... s tr.<>':, the ;Jr.,;s..::nt articll>s
\rith offcns",s ""TO inac...:quatc anJ a~·" ineptly arra'1e.;d.
mor~ ir.~ort~~t d~ricicnc~~s ar~:

II (i) Th rc is no sp::c:u l.C ::o..::ntion of any civil
off....nscs (other than nw':i\.~r) '!1ich.:lI'.. offcns~s

ag~inst the Articl~s.
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II (v) ?ro~'isions 1'111ch sp ~cify .,unishm .nts for
various vff~nscs ar~ ~cattcrcd throl'p,hout the
Articles in :'!. conf'lsing C1nn"'r.

obsol(;tcar.;;II (vi) Sor:c of thl.:: punitiyc Articles
"r:.d nit:ht '.Iell be c li."Ji.na tcd

,,(,,) " ." 't fII ..a.n~, cOlXlon '1..u..:J. ar~T 0 f,mscs, fo:" '.'~jic~

~rsons subj,Jct to the :\l'ticlcs aro ans·,r.:.orsblc,
ar~ not s~cifi~d, cv n b~· a g(;ncral ::"cfcrcncc
to th~ CUGtor.~ ?f th~ service.

U(i\') It is not stat..:d that viol tions of certain
stat~ l..<lUS :,,'1:: '150 violate the t..r':.icl.....s <lS oon­
stituti....lg sc:-.ndalous conduct 'JT conduct to ~hc

~r.judic~ oi good order an~ disci~linc.

"(iii) No specific ....,r..tion is : .3.J.) of off.:ns~s

as,<d..'1st the criJ:d.'1al la', 'S :)f t!lJ :Jnit.::d St .. t"5,
its tl'\:atics, or conventions or acainst the
l"'HS of 3r.

"A 11u,"'1b"r of off::mses arc defincr.. , a.'1d their elem::nts
::lct forth, in Ch:lpt.:.:r II of flaval Courts and Boo,rds. Some of
th_so d~finitions h;>v~ b·.:cn critici'Zocras incomplcte, if not
partl~r crronGotls, end as b~ing of little hulp to cOilrts and judge
.Jdvocates. l{uch of this criticism is justific~.

•

liThe BI)C'.rd is not dispos"d to r.:cofln.::nd the adoption,
in ~, of an:.' of the ')TOD0s.'lls ··rhich hay, b,).:n rr:ldo relating
to a nC1".' article 0" :.rticlcs to tak'J the pl:1.CC of th('l present
Articles covt:ring off()nsr:.;s :.mC: punishr.t~:nts. Huno"... r, c~rtain

:,}..... tur.Js of thJso...: Fro!'losals h..w..,,) groat r., rit .....nd the Board
b ... li:wcs that t~.vsu J.\;aturcs s!l.ould b....: i!"lcorloratcd in cny
rcv~s~on of the A.rticl.::s. 1:ore sp0ciJ.icnll:r, +-hc Boo.rd m~;::cs

~hc follOt i:1 corJr.1C~ts:

II (a) It is considcl'.:d ira~')ortmt ".0 list spccific.?lly
th.... off~nscs a ~ainst th] krticlc3 in a n"'nncr readily und.:::r­
stn.ndablc to vv"!ry p..... rson subj~ct to n:wll l~. The lnnpuai"c of
n::lst of the prc3..:nt [.luni~.iv.::: article'S should bu Ntained, sirtce
it is, in '~en.... rJ.l, sntisfact.or:r. A f..:w of the Articles :lrc
obsol~tc ~d should not be r..:taL~ ~d, but the ffcn8~s listed
in th..: oth.... r ~uni+;'i'c n.rticlcs"lr of car.on occurr;..nco Md
".T_ clcarlj'" set :orth.
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n (b) There is such to be s"lid i...t favor of
separately statL~s each of the militar7 arrenses not listeC.
The suggestion that all nilitary offenses be left for state­
ment and definition by the Secretary of Ule iiavy or the
President is objectionable, both because of the constitutio:'lal
question involved a~d because much of the forcefulness and "
solennit}· of the Articles, as a disciplinary and pena' code,
would be thereby lost.

n (c) The punitive articles should be grouped to­
gether under the general ~earling of 'Offenses and Punisl"Lr:lCnt3. I

Hueh of t~.e clarity and force gained b:T enumer3.tL"1g and speci­
f~~ offenses '~uld be lost b~ including this subject under
the headinc of 'Jurisdiction of Courts }f:Jrtial, f as proposed by
the ~'cGuire Corrmittec, the Judge Advocate General, and Conc.odore
,'hite. The average person subject to the Art.icles is not inter­
ested in the legal niceties of jurisdiction, but is directly
concerned ,~th off~nses and the ~~shment there;or.

11 (d) Offenses should be classified accordiJ"l-6 to the
punisr~ent therefor, rather than listed uneer jurisdiction, vdth
punishronts set forth ~lseHhere. The most 10.'9-cDl arrangc::lent
.~uld be to list offenses in t,~ articles, or in tyro Darts of
one article, the first cnurncrati~g all caQital off!nses, the
second all offenses not punishable by death. These articles
should cootain both military and civil off~nses, as r.ell as a
general clauso. This linking of crimes and punishmen;;'s will
accomplish tho follo'"ring results, ',"hich are not accomplished
by the other proposals: (i) The relative seriousnes3 of
offons,:;s ":auld be inmediat.Jly appar.'nt to all persons subject
to the Articlos; (ii) There could n.:}ver b~ any question in
the ninds of members of courts nartial as to th.J chal'act::!T
of punish.wnt authorized for a pm-ticular off.:-nse; and (iii)
It would be.. unnecessary to rcf,.;r "(,0 t·,!O distinct parts of
the Articles to connect punishfi~nts \~th ofA~ns~s.

"The practice of classifying offenses acce ~ng to
their punis~ents i~ support~d by" lone usnc , not orly in the
Unit~d States En....y and Army codes, but also in tho:: r.lilitary
and naval codes of '?hgland. The prcs~nt punLtivJ "lrticles,
although scattered through::mt t 11C entire codo, .:l.ctU3.Uy coplay
this practice. '!he Articles of :a1', in general, couple
offenses t.i.th punish:Xlnts, altho'lgh the r.Pthod horc proposed
of s.:pa.rating ca,ital off _.:".s,;s fron others is not follo",,·~d.

The British .~1T.l., .~ct classificd'off_nscs according to punish­
~nts of death, pcn~ s.:}rvitudc, ~?1'isonmcnt, cashi~ring and
less..-::r punishr"....:nts. Th0 British ~jav,jr code follows th~ sa.~e

g",n..-::ral pattern. In civil penal codos off",nscs ':1'::: usually
classified a~ felonies or as risdemcannrs.
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liThe classification of offens 3 according to
punis~nts ~ould tend to clari:y the Articles and na~c their
reading to the u;,.n nore us~ful and iillprcssiv.:: t:""lan it now is.
Although it has been said by sane that th~ ruadinc of the
Articl~s to an asscwbl~ of nav~l pcr30~~~1 fails to accomplish
its ~urpos~, nevertheless, it is felt that SOJ~thL~p, is
acco.'!lplish...d b~' this r~ading a;'.d thz.t it should be ir:.pr-;:....cd
rath~r than abolished.

II (0) Tbws,,: cidl offcns..Js '"ilich ar' .nost likely
to occur in t~ naval scrvic~ should be ~p~cifical1y stated.
ntis ~ould cor~~ct a s~rious deficiency of the pr~s~nt 1rticlcs,
which nakc no n.:-ntion of civil offcnr ..s, ...:xcc:,·t murder. A ~rson

subj..;:ct to the :.rticlcs who is charged :ith manslau~htcr "!ill
search in vain for any ncntion of this cff~nse L"l. the present
Articles. Ther~ is no doubt .matsoever that civil offenses
such as manslau:-hbr, rape, b.rc~ncy, and assault, arc also
off nsos a~pinst th~ Articles, but the f;ilur0 of th~ Articles
to specifically r.ention such offcnsQs has been much criticiz~d.

"In th,:; Arr:ry, so far back as th.J Code of l87L~, imrx>r­
tant civil offcns~s \~r~ specifically stated in the Articles
of '.'ar and !1B.ce punishtl.ble by court r:artial. The prescnt
)\,rticlcs follow the same procedure:. The: British Am.y Act
mak~s th: offonses of treason, murd~r, ~nslauehtc~and rape
puru.shablc, and r<.Jfe:rs generally to I any other off~:nso .,",.:;.do"}

punishable by the la';/ of Sneland. I Tho British !laval Discipline
Act, in referring' to off~ns~s punishable by ordinary law,'
en~)ratcs murder, manslaughter, sodomy, indecent assault,
robber~', theft nnd any ather criminal off..:nsc Jltad~ punishable
by the la.,' of England.

UIn all but one of the propos~d rcvis.:>d articles, the
civil offvnscs unich arc nost likely to occur in the naval
service arc enumerated. ~~ticlo led) of tho lfcGuirc Articles
d~s not mention specific civil off~nses, but r~fcrs to offenses
against the criminal statut~s of the Unit~d Stat~s or criminal
la~~ of the various states, territories, and ~oss~ssions. The
T~drow-Finn Articles (Article red)), foll~~ tho (flUto and Judge
Advocat~ Gcn~ral Articles and list the nore co~n civil off~ns~s.

It is believed that tho :~cGuiro draft is obji,,)ctionablc, in
this respect, for th::o sao: reason as the prcs~:nt Articles.
Littl\.l is don::' to r ....:lOve this objection by merely roferrin .... to
th~ cru,JUlal la:~ a~d statutes of various juriscictions.

"(f) 'I'll'"' -..ore COJ:T.lon military off~nses, nou c:lvcr..;d
bJ interpretation of Articl~ 22(a), should bo spvcifically set
forth. This should b.... done for th.:l SaJ:1C r~asons as have b..Jen
advpnccd in conn~ction \dth civil off~ns~s. By L~tcrpretation



A.'I. 95,96

r. 25

of th.:: broad f\raV1,.51.0nS of ArticL:. ".2 (.:l) J C_l·t~in acts and
o8issions ar~ pl'. s~~ly punishabl~ as viol~t~ons of the
~_rticl':=sJ havinr b..:co.'J": r_cogniz.:.::d n<...val-of;",ns.)s b~' custoM
o~ th" s -rv'l.c,J. Th~ C":.lstoc,s of tm Ii ""i, a"pli d by nc,v ....l
cnurts I~rtial to situations arising in t~ administration
of Ol3.val disci!"lin,J ':1ich arl.: :lot eovcrn.~d 0;" th;.' ~'1"ittcn

10:,- of the I; '''Y, ,:;.r~ conparabl~ in ori. L~ am' dcvl.:lopo..;'nt
to the ruh.:s of tb conmon la-. But just ""-~ c~.rtain co,....oo
l~v cr~.)s have ~or practical r~asons b,J~n codified by statute
in MOst jurisdictior.s, th~ ~ost co~~cn naval of;cns~5 hould
b..: codified in the Articles.

trlt is rC2.1·zcd t~at all of the -'1ilitary offl.:n::;..:s
~mich i.ight ~~d do occur could not be spccif~c~llJ cnlli·~r~t~~.

3ut SOLlie of the rJOr..: cor. on off..:ns.3s, such '~s ')1' \:i..'1e; arr...:st,
being drunk on duty, failing to obey ord...rs, _'-' CJ't·r.l could
end should b'" list.-=:d. There "ould still heW\,} to ~ g ':1~-r,·1 pro­
visi"r.s, such rl,S • 'rovisions :,rohibitinc; cO:'!dact to tho :>Njudice
of good order and clil:oci.'linc and conduct unb~con.inG 'In 'f.ricer
rond gvnth,:l:lan. Ev..:m thoUB;h th':rc arc g~n..:r:U claus.:::s, thoj-'
arc mor~ srx:cific t'tan tho prosent vague phrasooloflY of Ju-ticle
22(a).

l1~;...:ith..,)r the i:cGuirc Articl..'s nor the: T...1rOF-Finn
Articles cnum~rat\.; an~' I!"ilitary off..::ns_s. Tho Judg..:: Advocate
Gcn-.:r.:li1s proposJd e.rticles (i.rticle I(d)) list somo rd.litury
offonsdJ ",hieh arc ~rcscntly covered by inter?rotatio~ of
Article 22(a). The lfui~c draft (~rticlc red)) do..::s the s~.

n (g) It is suggested that .'\rticlc 22 be d.:::l::ltod :md
that in its stead, in a subdivision of on0 of thCl tv:o 9unitiv,J
articles, it be specifically st~t..::d that off..::ns..:s agai~st the
Arti0les include (i) violations of th crininal laws, tre~ties

and conventions of the United State'sj (ii) viol..tions of the
regulations nnd customs of the naval s-.:rviec, and (iii) viola­
tions of the laVlS of war. Sueh ':. provision ·'.'Oule cov.... r 311
those off-.:nscs ,-'hi.ch i.'.rc presently punishDbl~ by i.'1tcrr-rctation
of too general lan::uagc of Article 22 (a). Alth"u~h th.::- bn"'Uagc
of (li) is still v<Jr;' general, it is still oor3 specific than
that ;:>rcscntly cont".ir.cd in Article 22(a). It is not '::;clicvcd
possiblo to disp..:":1sl,) l:ith such g... n.::rcl laa[;U:lgc altoG...:"h.:.r.
The Articles proposed bj' the Judg.,,; Advocate Gcn.,:,r".l, COIIlrJodorc
\·lh.it.:l, the r:cGuirc Coonittcc, and til\.: T~dr':n:-Fir.n Articles,
L~clude the t:1rC.:l provisi ns r· co~ndod ~bov....

liThe Board believes that tho ilrticlcs proposed by the
Jud.se Ad"Ncate Ca:;ner'l1, in om. tt.ing !"'.cntion 0'; violn.tions 0:' the
criminal hV3 of the scv... rcl. states, i:3 sO'.lnd. ;'U!10'lEh no l.7'",at
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ham would result froo including such a !'rov~s~on, it is belieyed
that the present practice of reGar~ing them, under certain cir­
c~-stance~, as sca~dalous con~uct or as conduct to the )r~judice

of good order and disci?lir.e, has ~rit and should be" continued.
The ArQy holds that such viol3tions ~y, but ne~d not, constitute
offenses under A. 1. 96 (the general Clrticle) depending u!Jon their
s~riousi1~"IS and their effect on rliscipline. To n.!'\"e all viola­
tions of s':,atc :aw autor.latically offenses U:1der the Articles ni~t

result in l"lett~r offe:1ses beins tried in nav[!.1 courts y:ithout <my
re.:11 neoes!.1it~l therefor. Unc:er t!le ['resent "ractice, offenses
'g~inst the state la':s (not ot.her'i.se ·::>ffcns8s z'eainst the
Articles) -"l.1'C triod by- naval courts onl~' if th3 acts lIhich con­
stitute the offenses are considered to be scandalous conduct or
to be iTCjudicial to ~ooc order and 1isci~line.

"It shoul(f be noted that "iolations of b:"ful naval
regulations are incl'tc!ed in this proposal. Such violations are
covered in th~ ~resent :l1"ticles, but for reason of better arrar~e­

ment, it is r '::co~.:lended that they be included in the general
clause here suggested.

II. lthough it is suggested th-lt offenses against the
custons of the s('rvice be specifically mentioned, the term
'usages I is not in.cluded in accordance rith the ;Jroposal of
U·.e : :cGuirc Articles. It is not believed that f,lcrc violation
of naval·usar.e ~hould be considered an offense against the
Articles, for the r~ason th ... t theN n,ay 00 naval usages ,"'lich
hav~ ncv~r bcco~e custons. For a nav~l us~ee to become a cus­
tom ane' b.: rQco,"l1ized as applicable to th0 determine .ion of
cases qrisinr in th0 administration of n~val disci?lino, it must
h8VC been long continued, certain, uniform, and compelling; it
must have boen applied univ~rsally an0 consistently, ann duly
~cognizcd as such; and it must not be opposod ~ tho terms
or 9rovision:3 of a statute o:n<'ctcd b;~ Cor..gr~ss or a la",riul regu­
lation or order r.~Cc by prop ~ ~uthority pursu1nt thereto.
Custo~ has thQ iorce of la~, usae~ is n~~l~ a fact.

'I (1I) It is not bcli vcd that a...1.y att.Jr:1flt should be
~de to ~vc tr~ Articles define the offenses specified th0r~in,

either cir~ctl;r or by reference. .\ thorough revision of :I;wal
Courts and Boards in this r~~ort ,ill accomplish b~tt_r r~sultz.

The . :cr-UGc Ju-ticbs delegate to the Secretary of th.:.. :..v~~ po',: r
to define rr.ilitar~~ off.:..nscs. Othcr offens~3 al':::: to be as d",fi:.ed
by the courts of the United States. 'ale T:.:'dro....'-rinn Articles
provide that ')f t;nses '\1ill be defi.'1.::::d as prcscri00d in the
J. S. Criminal Code a.n~ by the Presidcnt u.."1d.c~· th:l ')0" ~r dch.:gated
to him b~' the Articles. N:::ith..,r 1.1,0 lhite Draft nor the JU~bC

,!"dVQcc.t", Gencral draft r.entions definition of ofLns:.:s. In this
they folIo\"' the j)N5cnt Articl.2s. The Articlc:J oflar do not
attempt to defin..: off...:nses, (exccpt in h.-'. 28 defining lshort
dosertion r), nor docs tho British Arm:r Act or Nav::l Discipline ~\ct.



A. :. 95,96

P. 27

lithe Army ;':lJthod is to dcfin:::l off...nscs and to set
forth th,- clcxnts anl~ f!.;,;ccssary proof th~rcof in the '"mual
for Courts; 'rtial. T:"l0 British follO".~ the S3J!lC 1!l(;th'.-' in 'the
l{::.nu.::.l.:. of I'i}it~ LaH. The: current navy practice is <Jlong
the sa"llC l1.'""s, "ariaus sections of iiw3.1 C::;.urts a"'lc1 Boards
define off¥ns.:ls, th;:::ir ~l~""',~nts, 3.!"'...1 s:;r-rorth ~pl.J chargc:s
and sp:lcifications. Pro....idin~ t~" off::"ci3l r--anual is care­
fully prepared, ther ~ is ':.uch n.::rit in t.his j)ractic.... Thero
is ;10 leeal objection to a sta Iltor,:r .,rovision ··lhich st3.~CS

that a cert:.in ofi.::nse is punishable id.tr,Ol.,lt rl.cfining it.
Little is gcincd by s~ttL~ forth in the statut~ th~ sources
from ~nich definitions of off:::lJj.3cS MA" he obt<.in..... So long
as th~ definitions of offenses, tohe c:..:;scri,tion of their ··le­
ments, and the quantuo of proof n~cossary to sustain a convic­
tion arc accnratcly and clcarl~ d~scribcd in th~ s~rvicc nanual
on naval law, no mo~'C should be n~c...ssar~r. The authors of the
manual 1.ill pNSWilably J.13~:O use of tt.;:; dof"initions of nilitary
off;:::nses \"!hich h"vc b...l ...n developed bj.· custom of th...l s..;:rvice,
court .artial orders, anr court d~cisione. For civil off...lnses,
they ~~y rcf~r to statutory"definitions, interp~t~tions by
courts of the United States, cor;t".!OO la~" G.~finition3, and autoor­
itativ~ to..:-::.....s •........ n

Th.:: ;~cGulrc, "..'hit...:, l.nd :laV".f JAr rccor.....·_'1dations arc
covered b'r thl.l Kc..::ffc ThJport.

The S,lllantinc and Vt1nd~rl"jilt Rc~c)l·ts 1":1a~,O no NC'-lInmcnda­
tions as to changcs in off~nscs in g~n~ral.

Th~ Vanderbilt RPport rccoi".1J!lcnded furth.r study of the
clliidn~tion of all mcndatory nunimUM sent;nccs.

House Corrr.:ittee on :"ilitary Affairs:

nRecon1"\.::m(~ation13.

nThat articl-J of nar 96 be ancnci:::d by the
ornission of the clause 'conduct of ~ natur~ to bring
discredit on tho rnilit'1rJ" 5 rvicc. III (B.n. 2??2
79th Con:., 2d 5 '3S.)

2. Oificer Offensos

The Vand\Jrbilt R~port st.-"'lWs~

lIA gNa.t deal of t.,;stiroony \'mch \"C hr...v h~ard t,md~d to
shoT1 that officers l. _r~ not pros~cutcd as c"r:sist~r.tl:' or
punished as S<.;VC1'C:!.:\" as :m.L..s:'"d ncn. Th..: critics did nIJt al­
,~ys undcrst~nd the difficulties of th~ si~u~tion or appr;:::ci~tc

the s"!v~rity of the punish..':lCnt in flictcd f:tOn an officor by
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the iMposition of a fine or the loss of ororotion or reduction
in ran:~, and the devastating cfflJct of this punish:oc:nt upon his
carecr. ~lcvcrthcless, '''0 ar.:: com'ineed that in 50-1.(: L1stanccs
and in SOf.lC ar.Jas there ",'as fOll.'1dat:i.on for th..: coJ':1.o1aint and
it ~s a bencral sou~ce of criticis~ ~.~r.~ the tro~os ar.d
S-3. iouslj-- i..m.paircd their noralc " .

T:-.~ V..lnd...:rbilt Rc )')rt <lIsa '"",ado tk: ~ollod.n~ rcco,,,,,-nda­
tions covcr~d clsct~erc:

PunisCu.:.cnt of Qffi-: 1"'3 under \. -. 104. (S~ C. S.,
A••• 104).

'l'I':.al of fficers "". spcci:-~ c'.nrt,s-Ir.'lrtial. (.3'::..:
C.S., A... 16).

Pcd'..lction of officers to r:.n':s. (.)(;c C.S., A.l. 44).

The :~o(;f!"', RD~rt states:

II). General Discussion:

IIIt is probably true, as alleged, ..hat in sox in­
s .aoces officers comrnitttcd off-.;nscs anC: ..::scapcd :my form of
rJunishr.lUnt, :i,~t the Si'l-OC vrould likct"is:; be true \lith rogard
to offenses b~' enlisted personnel. Th~ qu~stion 1'Oooins:
Vkro offic~r$, as alleged, treated mor~ favorably in this
r~gard th~ enli5t~d ncn? Thore arc no avail~ble statistics
~'hich can ansvlCr this question, and gucssHorJ<, or th(~ citing
of isolated cases, is nn interesting but unproductivQ process.
If thet'e has been such disparity of treat~nt, v!ithout sound
re3son, that situation demands eonsidvTcd attention le2ding
to corructiva action. The Board is not prcpaNd to say that
b"causo a proportionally greater n~~cr of cnlist2d pcrsonn~l

V::lrc triad·by naval courts than officer p...:rsonncl, there '.'IaS,

;'OS...2. fact2." clisparit:r of traatn<Jnt. Lik(")wis,,, where an
offic~r tas disnissod from the service for a particulRx offense
but .:m enlisted man \las scntcnNd to a p..::.riod of confinement
and a dishonorabL.! dischArg~, th,," Board is not :Jrcparcd to say
that this is an e~~pl0 of a 'double standard' of justic~. ftll
of the factors s~t forth above Qust of :1 .... ccssity enter into
the nattl:r. It r.ay :~ll be that i'ror.~ a disci::>lL'1ary stand;'lOint,
th~ sOone fonn of !JlU'lish..1:::nt for officers and ::nlist~d ,ersonncl
for sir..ilar offer.s-.=s· 5,5 neith.:.r i=:ractic<,bl~ nor advisablo in
every case. Ho~cvcr, for s~rious civil cff~ns~s th~rc is little
justificati~~ for disparity of trca~~nt, if it ezists. For
-·xanpl,., lth_r factors bcirlS equal, the Pu."li.sh.':'L:nt for ::l3n­

slaurht·.r sh')uld be the sa.~ for aJl P'~rsons c:mvictcd by
naval cou::-ts, .:hath...r offic_r 0::- vnlist.~d. In r'-",?,ar(l to
military off~nscs, other consid~rati?ns ~y be p~svnt \ffiich
require punish::.-.:nts to asS\lIlll.! diff ~r..nt forr.o.s, d~pt:ndL'1g

upon th~ status of the accused. This is so !ven as between
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petty officers ""nd non-rate~ F€:rsor.n.-~l. The Board c:mnot
agree d .. t:l t"10SC Fha contend that there r:l'.lSt :,(' no disparit~·

in th'J fonl of quant•..tr.l of plL.'"listuncnt, il·~::!s;Jec":.ive of
offense :>1' offender.

"The Board is a-·je.re of the criticism currently
bein: cirectpd at the rlrroy a'1d tlavy to ~he effect that there
is n Icaste SYSb~ll in the service, and th.3,t the arir'....i.nistr:.tion
of justice is not 'even hanced.' .oreover, the BoarJ believes
that even if this criticism turns Qut to be un'~rr~'1ted, its
·.i.desprcad "ccept nee requires thorough i"1\'cstig~tion of the
probleI:l. T:"'is Board has not hac\. the ncr3o'1n:31 !1or h s it been
authorized to ur.rlerta':e such a stud:,p. . It blJliev..>~, ho' 'cv ~r,

it is url-"~nt that the Advisor~' Conncil, ad-..ocated L'1 the i:".tro­
duction of this N!/.nrt, cor-c'uct J. study 0" tt,is .l'obler.
If the research reveals that the crit.icL :ns are Ui:'" arra'1.ted,
the facts on ,nich such concl~s~on D~Y be b~scd s\ould be

iven ·'.'ide publicity. On the other !'land, if tl. ye is surst:mce
to t..'1e criticisI.1S, recor:cenr.ations ~ effectuate ""h follo-.i.ng
policy sj~ouJ.d be i"Iade:

" (1) 110 ~crsons, reeardless of r~n~;, should esca~

punish:'1Cnt for . n offense ag:inst the :.rticles
for the Governracnt of thc ;1- vy.

II (2) .lhenC'ver p?ssiblc, con.:;:istl~nt 'i. th discipline
and the rel1uir m' nts of the scrvice, there should
be no disparity in thc fo!'l'l of r:mnishment for
tho SaJ.1C type of offense, ·,,:heth".'r tho'S .cncer
be a comrnission~d officor, a ,,:arrant officer)
or lr!. en ~isted nan.!l

The ::cGuirc, 'lhib, 2nd Ballantine Reports .1~,.kc .0
general Ncoffiffi;:)ndation as to offic·;r cases.

TheN arc no T'C'comrJ.mdations as to thu offcl1sC of cor-duct
unbeconi.ng f\!1 officor CXCIJ?t as noted aoovQ as to J'ilP.n~atory

punishments.

Recormmdod Provision - Discreditable DisO!'dci's :mrt l'cglccts, etc.

h.rt.--. Anp disord;:}r or nt:glcct ...0 th.:: ?r~ j ...dice of
good order and disci;>line) or any conduct of a na.'AU'C to bring
discredit u~on the a~£d services other th n ~y n~fl~ct or
r'isordcr or' cO'1duct ',ontion~d in these articl.... s shall bo
:mnishcd as a cnu:s--a :rtif~ r.!3.y direct.

PEL -1
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Uniform~ of Uilitary Justice

Subject: ~ppendix to C.S •• A.W. 95, 96.

Offenses provided for in proposed A.G.N., but not specified
in .•rticles of War.

",.RT. 8. The punishment of death, or such other punishment as a
court-martial may adjudge, may be inflicted on any ?erson subject
to the •..rticles for 'the GOV8rnrl8n't of the Navy-- ..••..•.••

'Sixth. Or intentionally or willfully suffers any vessel
or aircraft of the Navy to be stranded, or run upon rocks or
shoals, or improperly hazarded; or maliciously or willfully
injures any vessel or aircraft of the Navy, or any part of its
tackle, armament. or equipment, whereby the safety of the vessel
or aircraft is hazarded or the lives of the cr~~ or passengers
exposed to danger;

'Eleventh. Or, being in co~and of a fleet, group of
vessels or aircraft, or vessel or aircraft acting singly,
neglects, when an engagement is probable, or when an armed
vessel or &ircraft of any enemy or rebel is in sight, to prepare
his ship or ships or aircraft for action;

!Twelfth.
in battle, when

Or does not
so ordered;

use his utmost exertions to join

'Thirteenth. Or fails to encourage, in ilis own person,
his inferior officers and men to fight courageously;

'Fourteenth.
capture or destroy
dUty to encounter;

Or does not do his utnDst to overtake
any vessel or aircraft which it is his

and

'Fifteenth. Or does not afford all practicable relief
nnd assistance to vessels or aircraft belonging to the United
States or its allies, when engaged in battle;

'Seventeenth. Or violates any law or treaty or conven­
tion incorporated under Article 5 (e) (First), (Second), or
(Fifth) of th~se ~rticles, the violation of which, by such
law or treaty or conventions, punishable by denth. ,11

lIJoRT. 9. Such punishm£::nt other tm..n death as a court-martial
rnRy adjudge may be inflicted upon any person subject to the
~rticles for the Governm~nt of the Na,~--.•.•.....•

'Eluv&nth. Or is guilty of profBDe swearing, falsehood,
or gambling;

'Twelfth.
or r:lIlitreatnent

Or is guilty of cruelty tcwJard. or oppression
of any person subjec~ to his orders;
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'Thirteenth. Or uses provoking or reproachful ~~rds or
gestures toward any ?erson in the navel service, or strikes,
threatens to strike, or assnul ts a.ny person; (See C. S., n. :';. 93)

tFourteenth. Or ende~vors to fom€nt quarrels bet,~en

other persons in the naval service; (See C.S., A.W. 68).

'Bight~enth. Or utters any seditious or mutinous words;
(See C.S .. 4.1. 66).

'Nineteenth.
orders, or culpably

Or is negligent or
inefficient in the

co.r.,lt:ss in
performance

obeying
of duty;

I Twtmty-first.
surfers any vessel or
stranded, or run upon

Or, through inattbntion or n~gligcnce

aircraft of the n~v&l s~rvic~ to be
a rock or shoal, or hazard(id;

'Twenty-second. Or, when attnch~d to any vessel ap­
pointed as Lscort to any merchant or other vess~l, fails
diligently to perform his duty, or dcm~nds or exacts any
corn?~nsution for his service; or maltr~at5 the officers or
cr~ws of such merchant or oth~r vessel;

'~~enty-third. Or takes, receives, or permits to be
reCeived, on board the vessel or aircraft to which he is
attached or assigned, any goods or merchandise, for freight,
sale, or truffic, except gold, silver, or jewels, for freight
or safekeeping; or demands or receives any compensation for
the receipt for transportation of nny other o.rticle than
gold, silver, or j~wels without authority from the President
or Secretary of the Navy;

l~~entY-Gixth. Or, when on shore, plunders, abuses,
or mnltreats uny inhabitant;

'~~~nty-s~v~nth. Or refuses, or fails to us~, his
utmost exertions to detect, apprehcnd,'.J.nd bring to punish­
mLnt all oft~nders, or to aid all persons appointed for that
purpose;

tThirtieth. Or violates or refus~s obedience to ~ny

la~ful g~n~r~l order or regulation issued ~ the Sucreto.ry
of the Nc.vyj

tThirty_fifth. Or is guilty of any irreverent or unbe_
coming bLhavior during divin~ service;

lThirty-sixth. Or strips off th~ cloth~s of, or
pill~g~s, or in any mcnner maltreats, any person t~k€n on
board a priz:e;
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'Fortieth.
indecent act, or

Or knowingly conmits ~ny lascivious
procures ~nother to do so;

or

I Forty-first..
injures or destroys,

Or embezzles, or willfully or maliciously
priv::l.te propt:rty not his ovm;

'Forty-second. Or is guilty of extortion or bl~ckmail;

.
'Forty-third. Or obt~ins ~ny prop~rty not his o~ by

any rals~ pr6tGnSv, express~d or impli~d, re~son::l.bly c~lcu­

latcd to deceive the p~rson to :Ihom 'the pretense is made f:.S
to any eXisting or past fact, kno··;ingly t:1:ldc nith intent to
d~fraud, nnd with intent perrnnn~ntly to depriv~ the o~n~r

th~reof of said propcr~J;

1Forty-fourth. Or m~liciously publishQs any writing,
picture, sign, or other represEntation ~hich tends to defame
any person in the ::.rrned services of the United St:ltes, or
slt~ders or threatens :loy p~rson in the <rmod services of
tho United States;

'Forty-~ighth. Or divulgas infor
or confidcnti~l nutur6 to any person not
the S:lme;

'tion of a secret
entitled to rocuive

'Forty-ninth. ~r negligently endangErs the lifu of
another;

'Fifty-first. Or unlawfully detains ~nother person;

IFifty-second. Or uses a vehicle not his own without
authority.

lFifty-third.
liquors or narcotic

Or, while under thu influoncD
drugs, opcrat~s ~y v~hiclu;

of alcoholic

'Fifty-fourth. Or opcr~to6 any v~hicle in Q reckl~ss

or wanton manner;

'Fifty-fifth. Or is incapacitated for the proper p~r­

form~nc~ of duty by the use of, or pr~vious indulg~nce in,
alcoholic liquors or narcotic drugs, or by self-injury io­
flict~d with intLnt to inc~pacitatQ, or by refusing to submit
to modic:l1 or 6urgical treatm~nt with intbnt to rcr-nin unfit
for duty;

I Fifty-sixth. Or £~igns sicknuss or any physical dis­
ablcml.:nt or r.lents.l lapse or dcr!i,ngcmt>nt, for the purpost. of
escaping ,~rk or duty;

tFifty-scv... nth. Or, without Cluthority, dE.liberately
and r.illfully mi6s~s his ship or ~obill.: unit;
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'Fifty-eighth. Or exhibits a deliberate indiffbrencc to
his just financial obligations;

'Sixtieth. Or fails to comply with. or violates any
provision of articles 1, 3, 12, dnd 13 of these hrticles;'".

1I~.!IT. 1. The cor.r..anders of !lll fle~ts, squadrons, naval
stations, vcss~ls, end ~ircraft belonging to thE N~vy, are
required to shan in ~h€mselv~s a good example of virtue,
honor, patriotism. 3nd subordination; ~o be vigilant in
ins?€cting th8 conduct of all persons who o.r~ placed und~r

their oomc3nd; to gu~rd against and suppress ~11 dissolute
and immor~l practices, nnd to correct, according to the laws
nnd regulations of the Navy, all persons ~ho are guilty of
them. "

"••RT. 3. Officers and 511 others in uuthority in ~h6 nnval
servicE shull take all neccss~ry and ~rop~r ~~3suros, under
thE. lnlis, r~gub.tions. and customs of tht.: navul SErvice to
promote ana sufegu~rd the zorale, thE physical well_being.
and the bt.:ner~l welfare of the offiCErs and enlisted persons
unddr their command or charge. n

'·•.HT. 12. No person in the :lo.v31 service shall procure stortls
or other ~rticlcs or supplies for, and dispose theroof to,
the officl::lrs f_nd ~nlisted men on vElssles of the Navy, or at
navy yards or stations, for his own account or bcncfit. 1I

lI.l~RT. 13. Distilled spirits shall be admitted on 'board
no.val vess~ls or aircr&ft only upon the order and undor
the control of the commanding officers of such vess~ls

or o.ircraft, and to bt:. used only for nonbeverage purposE;s.lI
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Uniform~ 2£ Military Justice

Subject: Courts of Inquiry .- A.W. 97·103.

1. ~ havi sions

1. Articles of War.

"ART. 91. When and by \'fiom Ordered. -. A court of inquiry to
~xamine into the nature of any transaction of or accusation or
imputation against any officer or soldier may be ordered by the
President or by any commanding officer; but a court of inquiry
shall not be ordered by any commanding officer except upon the
request of the officer or soldier whose conduct is to be inquired
into."

ItnRT. 99. Composition.-- A court of inquiry shell consist of
three or more officers. For each court of inquiry the nuthority
appointing the court shall appoint a recorder."

"ART. 99. Challenges.-- M€r.'lbers of a court of inquiry may be
challenged by the party whose conduct is to be inquired into,
but only for cause stated to the court. The court sh~ll determine
the relevance and validity of any challenge, and shall not
r~c~lv~ a challenge to more than on~ memb~r at a time. The
party whose conduct is being inquirod into shull haVe the right
to be prosent~d before tho court by counsel of his own selection,
if such oounsel be reasonably availo.blc. 11

"J.RT. 100. Ollth of Members und Recordlirs.-- ThE: recorder of a
court of inquiry shall administer to the members the following
oath: Iyou, A. B., do swear (or affirm) that you will well
nnd truly examine and inquire, acoording to th~ eVidence, into
tho mutter now before you without partiality, favor, uffection,
prejudice, or hope of reward. So h~lp you God.' After which
the presid6nt of the court shall administer to the r~corder

the following oath; 'You, A.B., do swoar (or affirm) that you
will, according to your best abilities, accurately nnd
inpurti~lly record the proceedings of the court and the ovidence
to be given in the case in hearing. So help you God.'

"In cast) of affirfll[otion the closing sentence of ':ldjurntion
will l'e omitted."

.tART. 101. Powdrs; Procedure.-- A court of inquiry nnd the
re.ord~r thereof sh~ll havu the sume power to sumnon -nd
exncina witn~sses us is given to courts-nartial and the triul
judge advocate th~r~or. Such witnesses shell take the sane
oath or affi~ati~n L~~t is taken by witn~sses ~fore courts~
martial. .l reporu.r or cn interpreter for !l cc urt of inquiry
shull. before ent~ring upon his duties, take the o~th or
affirmation required of ~ reportvr or un int~rpr~ter for a
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court-m~rtial. The party whos~ conduct is being inquired into
or his counsel, if any. shall be permitted to ex~ne and cross­
examine witnesses so as fully to investigate the circumstances
in question.· t

",i..RT • .1.02. Opinion on Merits of C(.se.~- A court of inquiry
s~ll not give an opinion on the ~erits of the case inquired
into unless specially order~d to do so. "

"~T. 103. Record of Proceedings.--How Authentlcat~d.-- Each
court of inquiry shull keep n record of its procuedings, which
shall be auth~nticnted by the signature of the president ~nd

the recorder thereof, and be forwarded to the convening authority.
In case the record caD not be authenticated by the recQrd~r, by
renson of his death, disability, or abser.cc, it shall be signed
by the president and one other member of the court.~

2. Manual for Courts-~rti~l.

No comment on Courts of Inquiry as such.

3. A~ Rcgul~tions (Synopsis).

AR 600_300 per~"in to Courts of Inquiry.

While any corr.m~lding officer h~s statutory power to order
a. CJurt of inquiry, it is customary to forw~~rd the request to
the officer having pow~r to convene a court-martial competent
to try the off~nse, if there be a substantial possibility th~t

charges ~.y follo~. 2 b.

The convening authority has absolute discretion except
in classification proceedings (Soe A.R. 605-300 as to mandatory
courts of inquiry in classification proco~dings) to refuse to
convt.u a court. However, the applicant may appo~l to higher
!luthori ty. 2c.

All mombers should be superior in rank to the applicant.
3c.

The recorder is not n prosecutor or nd7is~r, but is to
assist the court, if it so desires, in all mntters leading
to correct conclusions of law or fnct. 3d.

Only p~rsons actually in the service r~y request a
COiJrt of inquiry. Sa.

3tatute of Limi tatior.s does not apply to C'Jurts Jf inquiry.
Sb.

The purposes of a court of i~quiry are:
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(1) To discover whether there be a trial by court-martinI.

(2) To inform or advise superior authority in cases which
appear not to call for trial by court-martial, but
rather udrndnistrative action. Sd.

Court of inquiry should follow the principles of military
law, applying analogies to court-martial procedure ~here appli­
cable. lOa.

There cay be a dissenting report. 15.

Return for revision is not limited. 11.

Efficiency reports should not refteet acts of which an
officer has been cleared by an investigation.

4. Public Lu~ 759--8Oth Congress, Chapter 625--ZD Session.

No ch:mge.

II. ~ Provisions

1. ~ticlcs for the Gov6rnnent of the Navy.

IlnRT. 55. By whom convened.--

llCourts of inquiry m:l.Y be convened by the President. the
Secretary of the Navy, the commander of ~ fleet or squadron,
nnd by any officbr of the naval service uuthorized by lu~ to
convene general courts martial. II

~nRT. 56. Constitution.-~

I~~ court of inquiry shall consist of not more thun three
commissioned officers as members, and of a judge ~dvocate. or
parson officiating os such. 1I

"Courts of inquiry shall hnvt; pom,r to 5 Ul':iI':'Ion wi tnesses.
administer oaths, and punish cont~~pts. in the sume munn~r

as courts martial; but they shall only state facts, and shell
not give their opinion, unless expressly required so to do in
the order for convening."

"ART. 58. Oa.th of meobers and judge advocate.--

liThe judge advocate. or person officiating as such shall
administer to the mcobcrs the follo.ring outh or affirmation:
IYou do BW~o.r (or arri~) w~ll and truly to ex mine and inquire.
according to the evidence. into the mutter now b6fore you.
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without partiality.' ~Lft6r which the president shall administer
to the judge advocate or person officiating as such, the follow­
ing oath or affirmation: 'You so swear (or affirm) truly to
record the proceedings of this court and the evidence to be
given in the case in henring. lll

"hRT. 59. Rights of party or o.ttorney.--

lithe party whose conduct shull be the subject of inquiry,
or his attorney, sh311 have the right to cross-examine all
the witnesses. 1I

"ART. 60. Proceedings; authentication; us~ in evidence.--

'IThe proceedings of courts of inquiry Shllll be authenticated
by the signature of the president of the court and of the judge
ndv~cate. o.nd shall, in all cases not capitel, nor extending

the disnissal of n co~ssioned or warrant offic~r, be
evidence before a court oartial, provid~d oral testimony cannut
be obtained. 11

2. Naval Courts and Boards.

"COURTS OF INQUIRY •..NO I!~'VESrIG~~TIONS

II INSTRUCTIONS .l,.11D PROCEDURE

IISEe. 720. Purpose.--

"Courts of inquiry and investigations, as the oanes
signify, are primarily fact-finding bodias, and, unl~ss

specifically directed by the conv~ning authority in tlw
precept to express opinions or to make roconmendations, will
confine thomselves to findings of fact. The proce~dings of
those bodies nrc in DO sense R triul of an issue or of an
accused p~rson; they p~rform no real judici~l function; they
are convened solely for the purpose of inror~ing the convening
autrDri~ in a preliminary way 6S to th~ facts involv~d in
the inquiry, ~nd when directed, to aid him ~nth opini ,ns and
recommendations; their conclusions are ~urely advisory.
Convening authorities should remember that any action taken
in a oatter subsequent to its investigation is t~ken upon
the initiative vf the convening authority in his adrninistrGtive
capacity. The function of these bJdies is m~r~ly to aid such
officer in the p~rr~rnunce of his ~dmlnistr~tive duties and
not to relieve him of resp~nsibility for his adndnistr~tivo

acts.

till court oJf inqu:iry hns powt>r to c ..-",pel the I\ttendo..nce
of civilian witnesses, &Od should be c~nv~n~d or requested
whore testim~ny of civilians will likely be dbsired; the
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proceedings of a court of inquiry may under certain conditions
be evidence before a court martial; othenyise there 1s no
vital distinction in the power or effectiveness of a court of
inquiry and an investigation, and the question which to convene
is entirely within the discretion of the convening ~uthority.

Whether or not an investigation shall be by a board of officers
or by one officer is entirely within his disoretion; but in
important cases where the facts are various and complicated,
where there appears to be reason for susp~cting criminality,
or where crime has been committed, with uncertainty as to the
perpetrator, or where serious blame has been incurred without
certainty on \'thom it ought chiefly to raIl, a court of inql,;.iry
or a board or inVEstigation affords thb bes~ meuns of collecting,
.lifting, and methodizing information for the purpose of enabling
the convening authority to decide upon the necessity and
expediency of further judicial proceedings."

"Sec. 721. By whoa conv6n~d.--

itA court of inquiry may be convened in accordance with
the articles for the government of the Navy. An investigation
may be ord~red by any officer cmpow~red to conv~ne a court of
inquiry, by the commander of a division or large force afloat,
and by th6 senior officer present afloat or ashore."

"Sec. 722. When to be convE-ned.--

"If then is no doubt as to thu facts of any particular
incident or occurrence, and no reason why ~vorn testimony to
fticts fresh in the minds of wi tncsscs should bo pres6rvcd, a
complete administrative report by the commander concerned will
be fully as sntisfactory as the record of a court of inquiry
or of an investibation could be. But ordinarily, oving to
ltlgal sequels, the following should be covered by a court of
inquiry or board of investigation."

The following sections deal with when a court of inquiry
is to be convened 1

'15ec. 723. Loss of life from accident or undt:r pcculicr
.or doubtful circumstanc(;s."

"Sec. 724. Serious casualties or dfw;ficiencies in ships."

"Sec. 724~. Accidentul oxplosions in which•••.. explosives
are destroyed."

"Sec. 725. Loss or stranding of a ship of the Navy. rt

ItS6C. 726. Collision \Vi th a mercmnt ship."
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"Sec. 727. Precept.--

tIThe precept of a court of inquiry or investigation shall,
in addition to naming the membership thereof and setting the
time and place of meeting, state clearly and consisely the
matter that is to be investigated and shall give explicit
instructions what the report of the court or investigation sh~ 1
include and any other matters of procedure deemed necessary.
Neither the record of an inv~stigation previously held in rcfereno~

to the same subject matter nor official opinions of any kind
shall be attached to or made a part of the precept. Such rcoords
or papers may, however, as a separate matter, be sent to the
judge advocate or recorder for the purpose of assisting him to
bring out all the facts in regard to the matter under investigation.
The precept shall also specifically name as def~nd~ts and
interested parties all persons who appear to be such fro~ the
outset. The convening authority should cause to be notified
the complainant and persons who appear to be defendants und
interested parties from the outs~t of their right to be present
during the investigation. A confirmation copy, signed by the
convening authority, is required wh£D the court or investigation
is convened by dispatch.

"1n addition to the above, the prcccpt,o:: 'letters to an
inv~b~igating officer, shall ref~r to the statutory authority
there"for.

"Unless tho power is expressly giv~n by the convening
authori ty in the precept, inv6stig£ltions will take no testimony
under oath. When such power is given by the convening authority,
all testimony shull be taken under oath. tI

USee. 728. Membership.--

."(0.) A court of inquiry shall consist of not more than
thr~e commissioned officers as memb~rs and of a judg~ advocate.

"(b) A board of investigation shall ordinarily consist
of three officers as members.

II{C) Th(;: composition of a court of inquiry'or bon-rd of
investigo.tion, both in regard to rank of memb~rs nnd the corps
to which they belong. shall be r€gul~tud by the circumstances
to be invcstigaud. The numb.:r of officers to constitute
such bodies is ~.i. thin the discretion and judgment of the
conVening authori~J. ,~o must consider the importance of the
~tter to be inVestigated and the &vuil~bility of officers
for the purpose. ~h~D impor~nt na~riQl under the cognizance
of one of the material bureaus of the Navy DepartrrNnt, is
involved, an officer esp~cially trained or experi&nced in such
m9terial shall. ~henev€r practicable, be appointed a menber.
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In case the conduct or character of an officer may be implicated
in the investigation, no member of the court of investigation
shall. if practicable, be his junior in rank; and should such
officer not be of the line, it is proper, if the exigencies of
th~ service permit, that one or more officers of the corps to
,~ich he belongs be detailed for duty on the court of investig~tion.

If it can possibly be avoided, no offic~r shall be Dam6d as a
member who has personul knowledge of the subjoct matter of the
inv~stig~tion. An officer who is ordered to duty as a member
and who knows or has due reason to believe that he will be
designated us n defendant, should imrr.cdiutely so advise the
conv~ning authority, and upon receipt of such information such
officer should be relieved from dU~J on scid body.

l~onever, in the judgment of the convening authority,
it may be necessary or desirable, counsel to tho judge advocate
may 'c o.ppointed •

•tA separate recorder need not b~ n~med on ~ bourd of
investigation if there is no likelihood of ther~ being ~ny

defendants. In such case the junior member acts as recorder.

"(d) An investig~tion is composed of one offiC{;r."

"Sec. 729. Clerical assistance, intt.rpretc.r, nnd orderly.-

liThe provisions for courts mnrtiul wi th respect to
cl~ricnl assistance nnd s~rvioes of interpreters govern a
court of inquiry or investigation. At the request of tho
judgo advocat~ or recorder. thL commending officer of the
immediate comm~d within uhich thu body is to sit shall
direot an orderly to attend upon its meetings and execute
its orders. 1I

"Sec. 730. Rule of B.ssembling.--

"Courts of inquiry flnd investigations shull assemble
at the place ~nd, as nearly as practicable, at the time
named in the order convening them, but may adjourn, when
desirable, to such place as may be oonvenient to thu inquiry.
Tho members thereof shull take thbir seats in tho s&mc order
of rank or seniority as on courts ~rti~l; that is. the s~nior

member at the hend or Cbnter of the table ~nd th~ othcr
mcobers in order of r!U1k at his right nd left altern:.l.wly."

"Soc. 731. Duties of president or senior rnember.--

"Such offic~r sr..ull ndminister the O!lth to the judge
advocate or recorder, end the vntnesses, preserve ord~r,

decid upon matters relating to the routine of business,
such as recess, and ray adjourn the court or inv~stig!ltion
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from day to dny, ~t aod to such hours as in th~ir judgment
will be cost convenient ~d proper for the transaction of
th~ business-before them; but should nn objection be mnde
by ~ other cember, ~ vote sh~ll be taken with regard to
it, and the decision of the majority sh..ll govern,lI

"SCC • 732. Duties of the judge: advocate or recorder.--

"(u) To Sumr.lOn &11 the witnesses required for the
investigation nnd to l~y before the court or investig~tion

a liat of them.

"(b) To administer the oath or affin:l!ltion to tho
cccbers.

"(0) To record the proceedings and to cake up the
record.

II (d) To conduct the exnmin!l tion of ',"i toes ses.

"(0) To assist in systematizing the intom:;ltion
received, to ninute in the proce~dings the opinion ~nd

r~comrnendation, if celled for, ~nd to r~nd~r such assistance
as will anuble the court or inv~stigation to lay all the
circumst~nces of the cuse b~fore tho cony, oing authority
in a cle~r and ~xplicit manner.

"(f)
membl.r, to

In conjunction with the prcsid~nt or seDior
authenticate the proceedings by his signature.

"(g) In &encral, he is the prosl:'cutor and is rosponsible
for bringing out nIl the facts.

"In cnse tht; junior mEJmber of 0. board of investigation
iG acting us reoorder (a recorder not having been dLsignated
in the conv~ning ord(;r). he will not act in ~ny sense as
prosvcutor, but the board will nct in ~n unbias~d ~anner to
obtain nIl pertinent intonnutioD nvo.ilable. II

"Soc. 733. Guneral rules Dond procodure.--

·'(a) Courts 01' inquiry and invl:'stig~tions ur,;,; usually
cleared until the o,rder constituting them and tho instructions
contained therein are read und the mode of proc~durc has beeD
decided upon. Thos: ,jUdge udvoc(ate or recorder does Dot wi thdrnw
when the court or lnvestig~tion is cleared. Wheth~r the
investigation sh~ll be held with closed or OpeD doors cost
depend on the nature of the r-~tter to be investigated, and,
if not specified by the convening authority, must be decided
by the court or investig~tjon. Tho r~ct that the iDv~stig!ltion

is held \'7i th closed doors Cl.:ll not work to cxcludl,; p!lrties to
the inquiry nnd their cotulscl. The body 'OAy be cleared at any
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time for deliboration. whereupon the parties und their counsel
will withdr~~. Clearing the court may be dispensed with und~r

th~ general principles ~f section 373.

"Boards of investigation. cl though thoy sh~ll collect
~t~rial infor.cation from apparent or known facts. or frOD
written evidence v.nich they L.ay possess, and shall rec~rd

the decl~rn~ions of persons eXAni~ed beforo the. ~:ll n0t
tak~ t~stiDOny under oath except in i~por~nt c~ses in which
the precept expressly s~tes that such b~urd is authorized to
adcinister oaths in accord~ce with the provisions vf 5 U.S.
Code 93. in ~ich case all testinony sh~ll be taken under
~ath.

''\Thcn a board of invt.stigntion is not requir(:d by its
precept to tuke testimony under oath, the record of such
board cnn not be introduced us evidence in subsequent
proceedings, except as provided in s~ctiOD 222. Ther~fore

a wider latitude is pe~issible and the rules of evidence
need not b~ strictly observed; tho function of such bo~rd

being solely to obtain inforr..stion f0r the convening and
higher authority. The s1me rule applies to an invcstib~tion

not under oath rr.~de by ~n investigating officor or clerk.

lI(b) After thE: mode of proceduro has been decided upon,
the oomplainant and defendants. if any, ~ust be oalled before
the oourt and the precept read to thee by the judge advocate
or recorder.

11(0) Need not meet daily.-- Courts of inquiry and
investigations-n~not me8t from duy to day, but h~ve power
to adjourn for such period ~s may be necessary without
requesting permissio~ of the convt;,ning authority. WhEW the
suspension of bUsiness is from one part of a d~y to ~n0ther

part of the same day it should b~ recordro as a recess; ~hen

from ono day to another, as an adjournment.

"(d) Challenges. -- Parties to an inquiry have the right
to challenge any member, ns set forth in sections 561 und
562.

U(e) Members must dct<..rmine n.ccording ~ the £;vidcnce.-­
The 0 th taken by the members of n court of inquiry requires
them to oxamine and inquire laccording to the evid~nce' the
mutter befare th~m.

It(£) Witn€.ss€s sh.,l1 be examined tlp ..rt l'rom eaoh ,)ther.-­
It is inproper for witnesseS; unless they r~ ther;ise
connected with the inquiry, to he~r the testi~ny of other
witness~s. The court sh~ll intorn e~ch witness. other th~n

'} oer..bcr of the court. the judee advoc:.;.te. or u p.•rty to
the inquiry, itT.Iediu.tely ....ftt.r the wi tn~ss h..s been s\roztn.
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of the subject nutt6r of the inquiry. All witnesses, except
thc judge advocate, ;. cenber, £!. ~ party to ~ inquiry,
sh~ll be ,~rncd, after testifyinG, in accordance with the
provisions of section 297. While it is nat legally neccss~ry

th t dcf'cndnnts should be wurned th!lt what they sny l!!.!ly be
used o.gc.inst thEm (whEn Il ,"i tness under oath), it is desirable
th~t in practicc this bo done and that thoy be further informed
of th~ir ribhts, p~rticul~rly whcn they nre without counsel.

~(g) Su~oning and exnmination ~ witncsscs.~- Tho
suer-oning and exnoination of witnesses 18 conducted in the
sane manncr as before a court Cfrrtial, except that n bourd
of investig~tion and an investigation can not compel the
nttend~nce of civili~ witnesses. The !ltt~nd~nce of such
witnesses, theref'ore, is option~l, and the subpoena f'or
S~~ should not include weotion of u penalty f'or failure.
Such witncsses c~n be subpoenaed by tho record~r at Govcr~ent

exponse only ~~th the approv~l of the convening authority,
ond t •.o approvc.l of tho Secreto::.ry of the NllVY is nec€ssr,ry
to subpo~r.L~ such wi~esses from a distance ~hich ~~uld requir~

such authority if the attend:;mce of' the '"1itnesscs were desired
bufore 0. general court martial.

liThe judge advoc'J..te or recorder first calls witnesses;
tho complain~nt, if there be one, is then entitled, v.hen
the judge advocate or recorder rests his case, to introduce
eVidence; dcfcnd~nts mny thEn introduce evidunco, and after
they rest their C:l.seS I intbrested parties may colI lIitnesses.
If, at thlil end of the tcstinlony of tho above witnesses, the
court or investigation desires further inform~tionl it may
call witnesses. All VA tnesses shall be Exumincd in accordance
with court martial procedure; that is, the order of their
examination sh~ll be direct, cross. redirect, and rocross.

t'(h) No business other thnn an udjourwnEmt shull be
tr~nsuctud unless n majority of the membors be prBsent, except
when the convening authority so orders.

U(i) No ffi£:mbbr sh~ll fail in his o.ttend~mcc at the
appointed tiroQs ~less p~evented by illnESS or some insuperable
difficulty, ordered €:.way by competent "uthority, or excused
by the convening uuthority, ~XCdpt th~t a short tEmporary
absence may be ~llcr.Jed by' the pr~sidcnt or sLnior memb~r of
the court or investiG:l.tiamt nor sh~ll a member lcav~ the
vicini~ of th~ ~ssembly' pl~ce unl~ss nut~~rizcd to do so
by thE; convening :luthori ty or his superior.

"lIn cuse of the ...bsencc of c: ooI::bcr, the senior officllr
"sh 11 inform th~ con7~LiLb ~uth.rity of the fftct, ~nd ~18~

of ~~ rCasons fJr thu aba~nco. if knawn to hiw, i~ orJer
th~t the vuc'ncy wny be filled, it l~omed nooeBe~ry.
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"A member absent during the investigation of any m:lttl:,:r
or case shall not vote upon a. decision wi th regard to it
unl€SS~ if nccess~ry to arrive at a conclusion, a reinvesti­
gation takes place in the presence of that member and of the
pn.rtil.:s."

"Sec. 734. P~rties.--

"(0.) Compldnnnt.-- 'Then :m inquiry is ordt::red into
facts in connection with ac~sation or complaint marle by
~ny person to the convening authority, such p~rsvn is kn~ln

8S the compbinnnt !lnd rNJ.y be a.llowed to T£:lllllin in C)urt
during thl::: inquiry and m~e suggestions.

It(b) Defcnd!lnt.-- A P€TS.Jn mose c:mduct is the subjoct
of investigation is a defendant. Shvuld it appear at nny
tir.;..., th'..I,t nny person in the navc.l service CIT €:mpk>y not n:lOt.3d
as n dGfendant in the precept becomes inv~lv€d in such s wny
th~t an accusation ngcinst hie ~y be icplicd, it is the ~uty

Jf the c~urt to infore such perso~ thrvugh official chc.nnels
that he is a def~nda.nt.

l'In informing U p6rsJn that he is a detcnd~nt, he shall
be n, ":"iticd of the gist of th~ evidence th'lt tends to implicate
him and instructed that ho ~ill be acc~rdcd the rights of
an accused before a c~urt marti~l, namely, tho right to be
prosent, to have c0unscl. to chcllengo mc~bcrs, tJ introduce
and cross-exnmine "Ii tness€s, to introduco nO"J I!l£l.tter pertinent
to the inquiry, to testify :r dl;loluro in his o,m bbhalf at
his ovm roquost, and to makea stat~mont and argument. He hus
tho rig~t of any witness t, refuse to answer incriminating

r degrading questions. Conversely, shJuld it become app~rent

at uny time th~t u person who hus been deeignated a dofondant
is involved in an insignificunt degree, the cJurt shuuld inf~rm

him that he is not longer a defendant.

"No person outside of the naval service or cmpl)y may
be named ~ d~fcndant.

"(c) Interested party.-- Any person, not n complc.innnt
or defendant, ~hJ has an interest in the subj~ct matter f
the inquiry r._y, within the discr(;tiun ~f tht,; convening
uuthority, be d~sign~t£d, in the prcc~pt ~s an inturested
p~rty. (See sec. 726~) ~~ uld it at any time durin~ the
courso :Jf the inquiry llpp;..~r tl-,a t f~ny pers JD n~t namt;:d in
the precept has such int;..rest, he ~y. within the discretion
)f the cJurt, b~ deLtgna~ed an interested party. In either
c~sc tho perS..ill 811111 be ::J.:.tified thllt he tdll be all.J,·;(;d to
be pres~nt during the. inquiry, ex~mine witn&8SeS, and intr~duce

nsr, matter pertine~~ to the inquiry in the s~me ~er as a
defendant. The gr_n tinE; ::.f thesE:: privileges b such a person
rtU'j, but need n t 0. e, :::.t his cwn :-equo.;st. A. perlS n gr:...ntcd
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the privileges of nn interested party may be called as a
witness, but, of course, can not be required to incriminate
himself. The foregoing provisions do not apply to collision
cases, which are governed by soction 726.

lilt shol,.;.ld be borne in mind th!lt the status of a p'lrty
to the inquiry is at all times subject to cr.~nge. depending
on the evidence udduccd. Thus, u person not ~med in the
prvcept might b~ designuted ~n interosted party by the court
during the course of the inquiry, at aoua later stage of
the proceedings become irnplic'lted in the matt~r under investi­
gation in such a \1nY as to make him u defendant trLrcto. and
subsuquontly cease to be a defendant bcc~use involved in an
insignificant degree.

"If the rights of a defend~t be not accorded ~hen they
should be. the court of inquiry or investi&~tion. so fur us
conc.. rns the person denied his rights••dll be held of no
evid(:ntio.l effect. ~ is ~ or tht;. most important rules
to be observf;;d.

~(d) Right to counsel.-- The cOffiplain~t, d€f(:Dd~Dts,

nnd interested parties before 0. court of inquiry or invEsti­
gation h~va the right to the oid of counsel. Should a
defendant ~mive his right to couns~l, the president or
senior member shall ~arn him that swor~ testimony is admissible
as evidenco before courts-martial, as provided in the 60th
A. G. N. or the general rules of evid~nce. nnd again advise
him to provide himself vath counsel, informing him that coun­
sol will bo assigned him should he so desire. A statement
that this section has been complied ,rith sh~ll be entered
upon the record of proceedings in any c~se where an enlisted
mun so involved waives this right. 1t

"S0C • 735. DeliberatiOD.--

"(a) After 1111 the evidence is in and statements and
argum~nts. if any. h~ve been received, the court of inquiry
or investigation should be cleared. the proceedings read
over. and the instructions contained in the convening order
carefully examined and scrupulously followed.

"After mature delibera.tion on the testimony record~d

during the inquiry, the body shall proce~d to report the
facts. and, if so directed, on opinion or conclusion
dr~wn from the facts ~nd a recocruund~tion as to what further
aeti ':. if any. should bt. had. (A f::lct is un action; £.

thing done, 11 circu=.st~e~.) Unless an opinion is called
for, care should b6 t~ken to state only f::lcts. The bodJ
must n~igh the evid6nc~ Gnd include in its finding or facts
those things which it believ~s the evidence established to
have been done. and nothing further. If the body reconmends
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that 'urther proceedings be had in the ~tter. it should state
in its recor.unendatioll the nume of the person or persons o.gninst
TIho~~nd the specific m~tter upon which, the proceedings should
be conducted, together ,rlth the nature of the proce~dings.

't(b) Th<il report of the court or investigar.ion sh~ll include
!l full st.... teT:lent of injuries recei"ed by personnel und d!lr::i'J.ges
to caterial xed an opinion regardlng line of duty and misconduct
in accordance with section 723.

"(c) If!l mecber dces not cuncur with the findinGs,
opini~n, or reco~endations of the court or investigation. he
shall append his re~sons for dissent and subscribe his n~oe

thereto~ The rep~rt shell be basec on the opinion of the cajority.

"(d) It is held to be !l brcnch of discipline on th(; part
of QnY oember to disclose or publish the opinion. findinbs, or
recor:znondo.tion of the COl.:r t or invcstiG:...tion, or of the individual
mecbers thereof, without the sanction of th~ convening Luthority.

!tee) Ordinarily ll.n opinion should not be requested c>f an
investigation in view of the f~ct ~t but uno officer constitutes
such investig~tion.

"(f) The pr.:lceedings of 0. court of inquiry or investig!lti::>n
must bo authenticated by the sig~tur~ of tho president and
the judge advocate, but &11 the occbers should sibn the record.
In the crise of a minority report. the respective reports must
be signed by the concurring members of the court and the record
must be uuthenticated by the signatures of the presid~nt and
judge advocate. The record of proceedin&s is then to be
submitted to tho convening Quthority for his considernti9n,
after which the court ~y adjourn tcmpvrarily to a~~it his
further instructions."

"Sec. 736. Reviewing authorit"J.--

"(0.) Court of inquiry and investigation rf:cords are
reviewed by tho convening authority .nd by tlx>se officers,
if any, throughwhom the record is forwarded (the recorJ is
fon,~rded through rogul~r channels). who shall take such
further nction upon the matters disclosed by tho inquiry
o.s they may deem 'J.pproprio.te, 'lnd sh:.J.ll submit the proceedings
to the Judge Jldv,Jcnte Gener:ll. If o.ny disciplinury is ta.ken.
or will be tuken by the convcninb or revicwiob autrority. a
statcoent thereuf shall be cade in his action.

It(b) The reviewinG authority cay record his diso.pprovnl
of the proc~edings in ~hole or in pnrt or may return the r~c~rd
to the cunvening auth~rity ~ith rucJr.nend~ti~n to the lo.tt~r
to changl: his llctbn .Jr to have the court revise the record.
Such rec~rnmend~ti,Jn. ho..ever. is purely udvis,Jry. The general
principles of secti~n 473 ~pply.
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I:(C) In case of failure to accord the rights of a defendant
to a person who should properly have been made such~ the conven­
ing authority should return the record to the court or investi­
gation for revision, and direct thut in such revision these
rights be accorded. If for any reuson this cannot be accomplished
the record of proceedings shall be referred to such person for
a stutem~nt before any nction on the proceedings is taken by
the conv~ing authority or other reviewing Duthority which reflects
adversely upon such p~rson's official record. Such statement
shall be attached to and w~de ~ p~rt of the record of proceedings.

"(d) The proceedings of u court of inquiry or investigation
may be revised as often as th~ convening ~uthority mny deem
necessary. New evidence muy be receiv~d ~nd recorded on ev~ry

such revision, und any of the ?revious witnesses may be recalled
and reexamincd with a view to eliciting rurth~r intorm~tion,

provided that all parties to the inquiry arc afforded an
opportunity to be present. It

3. Other

''''lbenever a reviewing authority, including Chief of Nava.l
Personnel or Commandant of the Marine Corps, recommends in en
cndorsemLnt on 3 court of inquiri, board of invcstigation or
investiga.tion record, that said record be held to contain
matter of interest which within the purview of the reference,
relates to the rLcord of any particular offic~r, the norm~l

procedure upon approvnl thereof by the Socretary of the NuVJ·,
is for the Judge Advooat~ General to inform all concerned by
:In e1 Jorscment in form following the €;nC10sul'e. A copy is
filod in the record of the officer conoern{:d. l

' (Letter Col.
J.E. Curry U.S.M.C. of Office of N~vyJAG, dated 16 Aug. 1948).

4. Proposed Navy Bill

"ART. 42.

n(a) Courts of inquiry may be convl.nt;.d by an person
authorized to conv~ne general courts marticl, A court of
inquiry sh~ll consist of three or more commissioned officers.

ll(b) Boards of investig,~tion composed of two or more
officcrs and investigations conducted by one officer may be
convened by any person authorized to convane courts of inquiry~

nnd by such other officers 35 the Secret~ry of th~ Navy may
dcsigM.te.

"(0) For eVo.:;ry court of inquiry r:nd board of investi­
gation. th~ conveni~ luthority shall ~ppoint a caUDsl.l to
assist th court or bo~rd in its duties.
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I'(d) Any person subject to theso articles. or i~ the
employ of the D:.lVr.l service, whose cunduct sh·dl be the sub­
ject of inquiry. or his counsel, sh'.l1 hc,vt.; the right to
cross-ex~ine all the ~itnesses.

"(O) Any person subject to those articles, or in the
&~ploy of the nav~l service, who hilS ~n interest in the
sub~ ct of inquiry, sh~ll hnv~ the right to be present nnd
to hto represented by counsel of his Oml choice."

IlJl..RT. 43.

ItCourts of inquiry, and, when empo\vcred by the convening
authority, b~nrds of investigation and investigations conducted
by one officer sh~ll have p~er to administ~r v~th5. They
sh~ll make findir~s of fact, and when r~quircd so to do, express
opinions and make recommcnd~tions."

". .RT. 44.

"The proce~dings of courts of inquiry shall be lluthcnticstcd
by the signature of the president of the court and of the
counsel for the court; but in cuse tho proceedings cannot be
authenticated by the siQnatures of the president and of the
counsel, by reas~n of de~th, disability, or abs~nce of either
or both of them, they s~ll be signed by a m~mbcr in lieu of
the president and by another member in lieu of the counsel.
The STIorn testimony, cont~ined in the duly authenticated record
of proceedings of ~ court of inquiry, of a person whose oral
testimony cannot be obtained, shall be evidLnce bofore a court
martinI of ~ defendant before said court of inquiry: Provided,
That where such testimony is used in evidence n,g:l.inst tho
accusod person, other than under the g~nurnl rules of evidence,
the punishment imposed sh:...l1 not extend to death. II

Witnesses before c~urts of inquiry are cover~d in the
s~ orovisions as witnesses before courts-martial.

III. Differences

1. Nature

The Navy court of inquiry is c fact-finding body which
perforns functions similar to thos~ of an ~rmy pre_trial
investigation excupt th~t it is ~uch more formal end evidence
beford the court of inquiry msy be used in n subsequ~nt court­
nnrti~l of ~ persuD tre~tcd ~s u def~nd~nt before the court
of inquiry. A N~vy court of inquiry mak~s investigations
such as inquests, coJurts of c,}llisLns, etc. The Army c.:>urt
if inquiry flppointed by the President is s .... tlcwh!lt siollar,

except thut the r~Curd o~y n~t be introduced in ~ subsequent
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court-martial without the consent of the accused. Army courts
of inquiry, except those appointed by the President, m~y only
be convened at the request of the person whose conduct is being
inquired into,

The .'.rmy court of
fication proceedi~s,

inquiry is most commonly used in clnssi­
See . ..R 605-200.

Thus, the N~vy court of inquiry seems to be a regular and
usual procedure fOr the ben~fit of the n~val service, while
the ~.rrrr;; court of inquiry is .:..n Extra.ordinnry ~nd spl.ciul
proceeding for tht;. benefi t of Gn individu'.l,

In both services, courts of inquiry nTC merely fact­
finding ~odics ~d do not rend~r opinions or recommtndutions
unless specially ordered to do so.

The Navy also has bo4rds of inv~stig~tionwhich differ
from courts of inquiry in that th~y ure less formal, the
record thereof, except under speciol circumstances, is not
admissible in u subsequent court-martial, and they ~y con­
sist of less then three offic... rs. The ..rmy does not h::l.ve
such boerds of investigation in its militn.ry justice procedure,

An act of nn Army officer, of which he has been cleared
by a court of inquiry, may not be considered in classification
proceedings. while the report of n Na.vy board of inquiry may
be considered by a board of examination.

2. Convening Authority

Only persons authorized to conv... ne Navy general courts­
mnrti~l rony convene Navy courts of inquiry, while under the
Articles of War, the Presidont or any commanding officer may
conv~nc courts of inquiry. However, an Army commanding
officer may only convune a court of inquiry at the request
of the person whose conduct is to be inquired into, and if
tho commanding officer refus~s, the petitioner may appeal
to tho next higher authority.

3, Composition

No difference as to number of m~Dbcrs.

The Navy court of inquiry has a counsel, wnile the
4rrny court of inquiry has a recorder. who p~rforms functions
similar, but not as extensive, as th~ Navy counsel.

4. Parties

In ~n roy court of inquiry, t~ only "p~rty" is a
person in Qctu~l s~rvice vhos... conduct is bLing inquired
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into, ~hil0 in u Navy court of inquiry, any person subject
to thl: ..GN, or in the employ of the navul service, whcs e
conduct is bLing inquired into or who h~s an interest in
the subject of inquiry, is a "pLl.rty."

When a N~vy c~urt-~.rti~1 is ordered ~s a result of
n cocplaint, the cocpl~in~nt m~y be allowed to be pres~nt

~nd ~~ke suggestions.

5. Proc...dure

HS to oaths, sc;c C.S., A. )7. 19.

The pow... r t~ s~~on and exa~in~ witnesses is the saoe
cs for courts-carti~ls. Sec C.S., A. W. 22, 23.

Procedure as to ch~ll ...ng~s is the sur~, as both ollm7
only ch~lle~ges for c~use.

The provisions to the ~uthentic~tlon of records are
the same, except th~t the ~. W. ~ke no prov~s~on for
authentication whon the prcsid~nt is disabled.

IV. Recommendations

McGuiro ll.rticles:

lI".rticle 7. Courts ~r inquiry.

1I(n.) Convening authority. Courts of inquiry may be
convened by nny person authorized to convene a goneral court­
TIUlrtio.l.

It(b) Constitution. (1) A court of inquiry sh~l con­
sist of three (3) or more commissioned officers of the naval
service or of orgc.nizo.tions serving us 0. purt of the Nuvy.

"(2)
o.uthori ty sh:;;..ll

For every court of inquiry, the convening
~ppoint n record~r.

"(c) Pow... rs. Courts of inquiry sh.:>.ll h".ve powt;r to
summon witn~sses, administer oaths, und punish contempts,
in the same oanner Ll.S generel courts-marti 1. They sh~ll

make findings of f~cts, ~nd, vmen required so to do, express
opinions nod mo..ke recommend:..tions."

"".rticle 8. Investig:ltions. 8ol.ords ",f inv£.stig tion wd
on~-orfic£r inv(.s~igutions r.iY b~ cunv~ncd -rod appointed by
such officers, and under such rules ~nd r ...gul~ti~ns, as the
SccrutJ.ry ;;,f the lbvy mny d(wrnine."
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r;hite :~rticlbs:

".•r ticle 15. Courts of I1:.quiry, B.Jo.rds of Invt-stigatioD',
love stig9. tions.

"(o.) Convening c.uth::>rity und cump0sition. C;,lurts of
inquiry may be convened by ~ny person &uth4rized to ccnv~ne

g~ncr~l c~urts-marti~J. A court ~f inquiry sh~ll c~nsi8t

of three or ffi;,lre co~issi~nEd officers of the nav~l service
cr ~r org'nizctions s£rving with the N~vy. For ~very cuurt
uf inquiry, the conv~ning ~uth~rity shull appoint a jud&c
advocute who sh~ll h~ve powers sicil~r to the judge ndvoc~te

of g~ncral courts-mo.rti31.

"(b) Boards of investigation nod investi gu. tiona con­
ducted by one officer m~y be convened by such officers, and
under such rules and regul~ti;)ns. as the Secretary of the
Nnvy may prescribe.

"(c) POVli;;rs. Courts of inquiry, boards "f investigation
and investib~tions CQoducted by one officer sh~ll h~ve power
t~ sumnon witnesses and administer ouths. They sh~ll ~ke

findings of f~cts. and when required so to do. express
opinions lind make recommendations."

The Keeffe. Bnllantine. /lod Vanderbilt Reports make
no recommend/ltions as to courts of inquiry.
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Uniforc~ of :'ilit~y Justice

Subj~ct: Disciplinary Pow,Jrs of CoUlilanding Officers. A. 11. 104.

1. Art".y Provisions

1. Articles of 'lar

IIART. 104. Disciplinary Pow..:l'S of Commanding Officers.--Undcr
such rcguL:tions as tho Prosident may pNscrib.:.:, the cOlnrj\B.ncing
officer of any d\Jtachmont, company, or hichJr command may, for
minor off:.:.ns~sJ iJ'\posc disciplinary pwlishm....nts U!JOll persons of
his co~and ,ithout th~ L~t~rv~ntion of a c~urt-martialJ wl1~ss

tho accused d~nands trial by court-martial.

liThe disciplinary punishncnts authorizt.:d by this article may
include aclmonition, r')pri::!B.nd, \i.thholdinS of yrivilcg.,,;s for
not exceeding one \'C ....k, extra fatiruc for not ..:;::.-:cccdin,!; one :.·co:~,

restriction to cortain specified lL~ts for not cxcccdL~g one
HO:;:l!{; and hard labor \'ithout confir...::;-;:.nt for .'1ot Q':cceding one
'·~0':, but sh3l.l not include forfeiture o~~ :>a:" or cO'1fincl"".:.nt
und\::r gu:!.rd; except th:.t. in ti..m of ;,ar or fiI'avc :mblic ~""1.Jr­

c;cncy a cOIllC'..:lnn.in' officer ~f th-.: grade of bTigad~(;.r &oJn~ral

or of higher eradc pay, und~r the ,rovisions of thia article,
also im?ose upon an officer of his connand belO\' th,:) [,rarl.e of
major a forfeiture of not morc than one-half of such officer's
r.IOnthly pay for ono month. A p::rson .~unishcd unoor authorit~r

of this article, vmo deems his ~unishmcnt unjust or dispropor­
tionate to the offcnso, may throuf-h the prop~r ch~nnol, appeal
to the next sU'icrior authority, i)ut may in the moantime be
r~quircd to undergo the punishm~nt urljudecd. Tho conmanding
officer ",no imposes the> punishrnont, his succc..ssor in cOlmnand,
~d sup_rial' authority shall havc po~cr to .dtigato or r~rdt

;my unc;xJcutcd portion of the punishnc.:nt. Th,:) imposition
and :::lnforcemcnt of disciplin.l\r:.r punish...J.....nt under authority
of this article fo:' any act or O!!1i.ssion shall !lot tx: a bar
to trial br cO~lrt-narti.:>l for a crime or off,mso:; growinr, out
of th:::l same act or omission; but the f~ct that a disciplinary
p~.is~,:)nt·hes b~~n _nforccd ~~y b~ sho~rn by the 3ccus~d

upon trial, and ''h:::ln so sho;n shall bo,.: considcryd L. d.::tcr­
minin.g the 00::'5\.;1'-.: of ~unishr::..:.nt to bc adjudg:::ld in th\l c vont
':)f .. finding of gui.lty. II

2. )'nn~al for Courts-!k.rtiaJ.

npar. 105. DISCIPLI;~A'1.Y PO"'!? ')F C"!!:'ANDH:G OFFIC-:R-Authority;
Policy; Eff:::lct of Errors.--

"For statutory basis of authority, sec A. .1. 104. Sub.),:)ct
to the ,:,!'ovisions of A. II. 101• .and of this chapt"r, th<.l comm:md­
ing officer of any do::tnchJllcnt, co ~pany) or l1iE;h.::lr cOl,lffi~nd rnny,
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for (linor offcns..::s, \".'ithout th.:= intervention of a court-l'le.rtial,
im,os~ disciplinary punishfficnts upon pcrs~ns of his c)omand,
who ~.rc subject to nilitC'r:l la'S, including officers. This
.:l.uthority of .::. cotl¥IL2nding o:>fficcr can not be delegated, but
co~.unic~tions -Qth r~spcct th~rcto M3'" be si~ncd or tr~nsriLttcd

by hin personally or as ;rovidcd for officinl co~unic,tions

in g..:n....:r:!.l.

rr\·lh....:thC:r or not ~·off...;nsc n.?~r tx: consid..Jrcd uS 'ninor'
d.:lp.::nds U'I)OO its n~turc, th;: ti.").;'nd )b.cc )f its COlT,.issi0n,

end the p....rson co:r..J.tting it. ~n..-:lr<'cll~t sp..:nki."'l': the tcrr.l
includes derelictions not involving fJ.or<1.1 turpitude 'JT <lny
gNatcr dcgr..:::o of cri..oi..no.lity or seriousnesS than is inv?lvcd
in the .:'.v",r<lgc of: ,nse tri...;d by sl.L.:..,.-:tar~l court-.1O.rti:l1. An
offense for \,'hich th~ ArticleS of .iar :>rcscrlbe ::l ~••:U1d..,.tory
~unis~nt or authorize the death penalty or ~~tcntiary con­
fino.:m...:nt is not a rdnor off.::ns.:l.

irA. ~1. 104 a:1d th..: ~rovisio!1s of this ch.'1ptt,;r do not ~:>ply

to, include, or linit the usc of thr,SC non?unitivc r:v:!llSurCS

that a oo~"n~inb officer is authorized and cxp~ctod to usa
in order to furthur th'J efficiency of his cOl"lr".Ll-T'ld, such as
adr.inistrative adnonitions, l~pr~ands, ~xhortations, fis­
a~~T0v,ls, criticisms, ccnsur~s, rc~T0ofs, robuk~s, etc.,
'r ritt... n or or.'l1, not intc:1ded or iMposed as a punishr\..:nt for
ro.. military offllnso. TIIC f3.ct th,t admonition and r.Jprir.;..-...nd
.'lI"C brood discip1in,"ll'y punishr.o<.'nts by A. H. 104 docs not do­
priv...: a coru:...'\!1ding ::lfficar of tho power ho hnd !'lrior to the
enactn:mt of that :",rticlo to l'!l.:.!~c usc of 'ldr.lonition nnel r~pri­

r.L1nd, not as ~ p~n~lty but as c ~urcly corr0ctivo n03surc,
nora o.nri.logous to inGtruction thC.!1 to punishr,lmt, in the
strict line (If hit;; duty to CNo.t,,; and [lain.tain (.:ffici.jncy. A
c'?i"ll'!1.ndine ofhiccr should r:.::sort to his power under A. \'T. 104
in every Cc.1se ln0rc uunishnJnt is decrlCd n,,:ccss,1ry .:\nd 'nore
th....t wticle ... oplie,;s, unl~ss it is c1c.:ar th;;l,t punishncnt under
th~t ~rticl~ ,uld n0t r~ot th~ ends of justice ~n~ disciplin~.

SU'1...rior co:rn".ndcrs should Nstr1.in .-..n)" t ~ndencJt of ". lJubord.im.te
COj'!l:lndor t:> r...:sort un.T).~c..:ssc.rily to c'iurt-r......rtioC'.l jursidicti. on
f?r the punis~nt of off~nd~rs.

llAny f"i1urc t? cor:lply \.i.th the l"'l"gul.:lti:ms in this ch['.ptcr
will nr)t inv".lidoC'.te D. punisru-~nt in')Oscd under A. '"1. 104, except
to th..; ext"nt thh.t n.....~. bo rCC1ui=.~d by a cle~ ··.nd cl"fi!' D.:....tive
shs,'ing of injury t,) ."1 subst ...nti:tl right of thv p"'rs.,n ....n "h'x!.
th", ;>unishn.;nt \"as if..pos.::d, \.nich rb..ht \r."S n~ith... r 0xpr.::ssly
n:lr ir.iplicdly .....iv.,:;d."
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"Par. 106. Punisr.ments. -- ••........

"Except as otherluse prescribed, the i.mr.tediatc cocr-..andL'lg
'Jfficer of the accused is charged "d.th the e::ecution of
punishMent iQposcd pursuant to ri. 'I. 10k. He has ~ow~r to sus­
,cnd the execution of such punisbnent and to vacate such sus­
pension.

lIHo..rd la"Jor ti.ll not be inposcd or enforced as a punishncnt
agaL~st an~ pers)n of actual, relative, or assirnilat~d rank
above that of a !~ivat , ~irst class, in the Arr~, and n'J fore
of ",mishncnt is p3rr.ri.ttcd ',"hieh tends to degrade the ra..~ of
the person on ,,'hoo such pUnishment is inr>oscd. Punish."':"cnts·
.....i.ll be strictly .=nfo!"Ccd. An,.v failure in this r~spcct has,
if an;·thing, e t';orsc effect on disci::-linc t:>an an uri: 'arrantl;d
condonation of the :-1ffc:15C for ·.~hich the r:"unishr.,;:;nt . -as w,;')Oscd. n

IfPar. 107. DISCH'J...ljt.~lY ~('l:-e-;;~ 07 COi:wmTI!G OFf'rC::::R-Procedurc.--

liThe conroanCing officer, after escertaL'1':'ng to his satis­
faction, by such inv1.lstigation as he dcc"lS necessary, that an
offcns~ cognizable by him under A. ';' 104 has been coomittcd
by a r.lCrJlber ,f his c:)lT.Iand, ;i..l1 notify such m~nbcr f)f the nature
or such "ff,,"nsc as clearly and consisuly as n.q,~~ bQ, and inform
him that he propos.;s to impost: punishm~nt undor A. ,i. 104
as t'J such of:~nse unlC'ss trial by cf>urt-martial for the saroo
is dCManded. Tho notific.~tion and inforr.lation \lill be by
written cO!iununication through PI' per channels in the casc of
an f)fficor and may b~ by such comrrtunicatirm in any case. If
the notificat.ion J etc., is in writing, tho accused will be
dircct.::d t ...' aclO1owlcdgc receipt of the communication by
indorsement through tho propcr channels and to include in the
indorsofTlcnt any dcm:-nd for trial 'd.shas tQ llla-ke. If tho
notification, etc., is not in t'Titine, the accused vill be
r;iven a reasonable time to na!<c ui-' his nind.

lIWith r...:fLlrcncc to each off~nsc as to nhich no dCr.".and for
trial by court-martial is r,Jade, tho cnr.r.laI1ding tJfficcr r:ay
proc~ed t~ inposo pW1ishr."..::nt. TIle accused ~'!ill be notified of
the ryunis~~nt lilpos...:d as S~0n as p~acticable and at thl sane
t~ t!ill 00 inforr.J.l.:d of his rieht to appeal. (Sec lOB.) If
the original notification and inforr..ation wer0 in 'Titir.g, the
notification of th~ f)unishr.nnt i..D_!,"Js.~d and my rcprir.and or
adM")nition that J:lay be: includ<.:d in such ;'Junishn~nt, '.'ill be by
indorscncnt ,n"tho cf)fr.w:ication carrying such -rieL'lal n'1ti­
ficatian, tc., and thl' accused ·1.11 b.:l directed to ackn"lt.-ledgc
rcc;.;ipt by sid.lar indorser.o.lnt, and t.., includo in his indorse­
O-lnt the data of such receipt, and any appeal (s~c lOS) he na~t

desire t'J nakc. If the notification of the punlsh.• ...:nt in~s ....d
is n",;t in \/riti.Jg, too ir.r..cdi::;to c:ln':Ja.nding ")fficer of the
accusud t'.'ill b c in!or;'l.;d of the r_;:~tter and L;iv..:n the necessary
data f")r the Ncord (S;J": 1(9) of punishr~nt.lI
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"Par. 108. DISCIPLL1ARY POilER 0F C011lIAJI1JUG 0FHCZR--Appeals.-

itA person punished u.'1der authority of this article who
deems his punishment unjust Or disp~portionate to the offense
may, through proper cha'1nels, J.ppeal to t he next su;>erior auth0rity,
but may in the mea.ntime be retluire[l. to undergo the punishment
adjuc'ged. (A. t. 104.) An appeal f"!ot nade ·.1.thin a reasonable
time ray be rejected by the 'ne:-..-t suoerior 8:Jthority.' An appeal
Hill Le in ,rr.!.ting; thnugh pro......"!r c:1:m:1els (sse 107 as to appeal
by indorsenent), Md '..'ill include a brief si31'1ed st.1.te:1Cnt of
the reasons fo!" reeardL"lg the ru...,is!l.'":'fmt .::.s unjust or ~ispro!X>r­

tionate. The ir.lo"ilediate cor:r::.andine officer of the accused ,;ill
nen necessa:-y incl'.lde v:ith the appeal a coP;"" of the record

(s:>e 109) in the case. 'Ihe superior::ill, in passing upon the
a,pea1 J ordinarily hear no ,ntnesses. ~cn justice requires
such action, he rrill nodify the :-,unish':lCnt. Or set it aside,
but will not increase it, am"! t'i.1l in no case aHard a different
kind of punisPJl\ent. After ha'fin.." consicorod th0. a~peal, he \'iill
Nturn the pa,ers throl1bh channels to the appellant, ":i.th a state­
ment of the disposition of t he case and with direction to return
the papers to his (the appellant IS) immediate commanding officer
for file "rith tho record in the case. II

It~ar. 109. DISCIPLIl:},,~Y PO'r'.':::R OF COI'J!Ai'TT)rlG "''lfF'ICOZn--: 'isce11a­
nuous.-

liThe corr.r:la,nding'officer \mO imposes the punishment, his
successor in co~~nd, and superior authority shall have ~owcr to
mitigate or r~fidt any unexccuted portion of tho punisfunont.
Applications for mitigation or rcrr~ssion and any action taken
under this authority "ill be in writing and subject to the regu­
lations as to ap?eals as far as applicnble.

liAs to CJ.lch off:.mse for 1'.thich ::lUlishr,xmt is iuposed under
A. H. 104J the iru.\C0.iate commanding officer of the p:!rson on vlhom
such punishment "'as ir.lposed \ri11 cause a record to b~ made and
filed in his office or other ;Jropcr place, shoHing the off.mse,
\"tith date and place of commission; the punish;~nt, '''ith the
authority that impos~d it and the date the accused r~coiv~d the
notice of the imposition of the ~unis~~nt; th~ jccision of
higher authority on an~~ appeal; an~' .-rl.tigation or T(;;llission of
the pur.ishr.~ntj a'1d a'1~r r:::marks or adclition3.l data d,~sir-.d•.... n

Public La" 759-SOth Congress, Chapter 625, 2D Session

nUnder such regulations as the f'rcsid.:mt a;; prescribe, the'
cor-~ndin officer of any detachr~ntJ co~pany, or hiQh~T corr~and,

nay, for minor offenses, io.?OSC Cisciplinary punishm.:.:nts upon
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~:rsons of his comoand vdthout the intcrv~ntion of a COt~t­

lil"lrtial, unless the accused demands trial hy court-martial.

'The disciplinary pU"'lishr.~nts aut.horiz ...d by this article oa:r
incl~dc a~nition or rcprli.1and, or th~ ~lithhol~ing of )rivil~gcs,

or ~~~ra fatigue, or restriction ~ ~rt~in s~cificd lirits,
or h.::.rd labor Hithout confincn~t or any caroin-'ticn of such ptL"1ish­
cents for not I;lxceccli:1g one rco!{ iror.J. the dat.:: i1!lpos~d; but shall
not include forfeiture of ")a'y" or cO:1fincront \l."1dcr t;Ua.rc~; 0XCCpt
that any officer exercising g.:.:ncral cQurt-nartial juris :iction may,
under tho proJisions of this article, also L~?OSJ u~on a ,[arrant
offic<Jr or of':icor of his cor.nand b.:.loH th_ ran;' of brigadi(;r
gcn.'rll a forf,;iturc of not norc than on;:..-half of his ?C1Y ~r

nonth for thrc~ nonths.

"A person ,ul"'lish;:d undC'T authority of this article, -ltho dcctlS
his punis~nt unjust or disproportion"tc to the offens..:, may,
through tho ;:ll'C;l... r chann;)l, appeal to the nex::. sU!J~rior authority,
but tuy in the ecantio.c :>0 required to unc1crgo the punishment
adjurig:!d. The cOr.ll!landing' officer "ho ir.'.nos,-,s the :'unishmcnt,
his succ ,ssar in conmt.l..'1d, and su;x.:riar ~uthority '3h311 haw i-l0\,/cr
to r-itigate or r_~~t any unexecut~d portion of the ~unis~~nt.
The im?Osition and enforcement of disciplinary punis~~;)nt under
authority of this article for any act or omiasion shall not bo a
bar to trial by court-martial for a s.:.:rious crim-.: or off,~nse
gro\'ing out of thlJ samo act or omission, an~ not J)rop~rly punish­
able under this article; but tho..: fact that a dbciplin,'ry punish­
ment hilS be..:n cnfo!'ced m..'l.y be ShOl'ffi by the accused upon trial,
and '.'hen so shO\'m shall be consider.::d in determining thlJ masure
of )unishment to be adjur'.gcd in th", Qvcnt of a fincling of guilt;)'. n

II. N~vy rrovisions

1. Articles for the Gov~r~n,",nt of the Navy

II ART. 24. punishncnts by ord...,r of cor.r,tand.:.:r.--

":10 corna"ldcr of a \. ,J5s,,1 :3Lall infJ.ict u,)on a cOr1nission:ld
or .....arrant offic.r any other ~unishnont than )rivat~ r ,prinand,
sU~t).:nsion fror.'. duty, ,"'_rr~st, or c")nfin;..l..l_ot, ;!TId ::>uch sus;x:nsion,
arr~st, or confincutnt shall not continue longl:r than ten days
unless a further period is neccss~ry to brin~ the off~ns~ to trial·
b:: a court-nartialj nor shall h:..: ir::flict, or rous .... to be inflicted,
upon n..ny pt.tty officer, or ,...rson of inferior r<lting, or rnrinc,
for a single of fcns~, or at anyone tin..:, any othQr thrm one of
the fol101ring ~unishri'."nts, w.r....,ly:

llFirst. Reduction of an:" rating o.;stat11ish..:d by hims.:.lf.
"Sccond. Confinencnt not cxccC'ding tt.;n d<lJ"S, unless further

oonfin...ucnt b n':'ccss"ry, in the.. cns", of a flrison,;,r to be tri..:ld
by court Llartial.
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"Thil'd. Solitary confin,",m~nt, on broad and nat..:!r, not
~xcocding fiv~ dcys.

11 F lUrth. Solitary confim.:~nt not cxcccdir.g S~V-.ln days.
IIFifth. J)Joriv3.tion of :.ib... rt·! on shore.
nSixth. Extra duties. ~

"::0 oth.,;r ;,lunisr_J!l,..;nt 5hzll be pcr:-itt.::d on board of v..::sscls
b ....loneing to t:1C r:':W~T, ::.xc...:pt by s....:ntcnc,; of a court narti3.l.
All punishr-:nts inf2..ictcd b~' th.... coLmandcr J 0::' by his orcl.0r,
"';XCl,;pt N:",ri...~r-,ds, 51:::11 be full~' ..:nt.... ::-cd u,on th.... ship's log."

II ~RT. '25. Punishn ,nts by oth.:.; r offic....r~.-

II (a) !U1 of:iccrs oi th..:: 1!av:;' and UC\rinc Corps "'ho aru
authoriz..:d to ord....:r either g~n.::ral or s~lary courts nartiul sh~
hav .. to.: S"JIlC authority to inflict ni.'1or ,unishi.1o.:mts as is
conf.... rr .....d by la'. upon the conrtla.!ldcr of <1 naval v..;ss.;)l.

" (b)
abs .... ncu of
officer is
punishm..:nt

I!o offic"r ',mo nay cOlll1land by ~ccident, or in th.::
the cOI.;'1anding officur, cxc~pt \'/h;.;:n such corrar.anding
·'.bs"nt for a tiJ:lc by lcav,;, sh.:.ll inflict OIly other
than confi!1CmC:1t. 11

2. fhval Courts and Boards

Ho rtiscussion ..:;lXC.:lpt as to double jeopardy.

J. Hav:-tl Justica

nS-.:c. 8-1. N:"tuN and f'tmction of t he mast.

nTh",) nQ.st is -.:ssentinlly ~ forme.l inwstiz~tion or inquiry
by thl..' cor.lffianding offic-.lr for the purposi"l of ..:n~bling hin to
mak~ c-.lrtain dvt":TI~nntions n~ccsso.ry to propwrly ~xwrcisc his
authority to ~int~in discipline.

nT!1e; dllt>.lrninations"lhich th.::l c01l'lli'k1.nding officer nust make
in order to dispos"" of ~ r-.:port of misconduct :'.f'\.; as follows:
(1) 0. d~t~rri'mtion of the f~cts, (2) a dwterminntion of the
of~,;nse committed, :'nd (3) a d~ti"lrminntion of nction to be
t~kcn. Th~S0 threc d~terr.jnations ~d th.:: action prl..'dic~tcd
u!>on them constitute th8 exercise of .:>.uthority to 1:.J.inwin
risciplin~. Alth ug~ in a strict sens" the ~ction tak~n is
not n 9art of th-.: inv"stig~tion, it c~ b""st b consid~r,;d in
conn..... ction ".'i.th th~ [l."\.st, "'nG, gcn"r'llly s~'\I(L'1g, is r ..... ferr-.:d
to :'.$ fI'.:lst action, or in case it t-:~{,Js th:' fon:'! of cOffi.'ll,'1t\ding
offic;::rr;-;:JUnish.'1..Jnt, as =_'!3.st ;,c.ni.shr; _nt. The exercise of
this authority is oP~y qu~si-judici~l in no.tu~, ~'1d t~ inv"s­
ti .... tio:1 or inquiry is in no s"'ns ........ trinlj th det"rmino.tions
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~o not r~sult Ul ~ acquittal or conviction, ~nd th~ mast netion
or rnst punisr.l":l...nt is 'lot <:!. s..::nt..;nc... "

S.c. 8-2 - 8. (Synopsis)

Upon"'!. CO::l. ·laint ['.g.:1.inst a p.:.:rson unc.... r his cOllUJnnd, the
cO'.T.l.Mding offic..::r -:ill conduct ~n. inv.... stig"tion to .... nabl... hin
to d-..:cic:.... tl ....thcr m of;~..:ns..;l has b.... r. co::nittcd .md t.o ;'l:~k..: :'l

sound fisnosition of th.. C:ls.... All pOBsibl,.; cvid<..ncc should
be ,;.;:~'1in...d. Tht..l cOr.li"'L1.ncling offico..:r is not b.,und b;o tr.... t..::ch­
nic~.l rul ~s of .... vid..;;ncc in the intcrro.;:.tioT! of -Ltitn~ss,-,s '\t
l;:lst. Th... acc.1s.Jd person should b~ giv..n ... v r;" o::>portunity to
0r.pl~in his sid~ of th... c~se, but c~ot be rC1~ir... d to ad~t

his LUilt or incr~.Un~t~ hins..:lf.

S\,)c. 8-4. - 8-6.

'Lft~r d~tcr.~in6 the f~cts the cor~\~ding offic~r should
dctcr-ti.nc hJ.t off...nsc, if any, h.1.fi been conmitt..:d. If ~n off...nsc
has bc~n coMmitted he sh~l ~kc ~ppropri~t~ ~ction: - (1) disr~ss

or ~'I<\rn {'.ccu~Jd; (2) giv.;: nn-st ptL'1isru:l(.;ntj or (J) refer for court­
:".."\rti:ll.

In considering whether the offense should be ptmishcd under
AGN f.rt. 24, th(: n"'.turc of the off0lls,J f'.nd tho custol!l."\ry punishlllcnt
for it Must be t"\l{cn into consideration.

I1See. 8-6 Policy.

ItCommo.nding officers should benr in nind thn.t it is the cer­
tcinty of punishJr:ent os well -:lS the.: d...:gNC ytlich dct~rs men from
cer.unitting off...:nsos, :md that fltu1ishrLont ",hich i.mncdi "'t.:,;ly follmls
"'n off..:ns(.; hr:.s :l gN:ltcr deto..:rrunt cfft;ct th.1.n punishMent ',11ich
f 0110\15 '>. consi<k.r,b10 ti..r.',c "'.itor rm off...nsc. The N~vy Dcp.lrtncnt I s
st"\tcm~nt of ~olicy in this rcgnrd is cont"'in~d in AlN1.V 83, 1942,
'. hich r ......d as fol10'l'ls:

I In intcr..:.st of r..::dncing p ....p.:,;r ':ork md bctt... r adminis­
tr~tion of nav~l justice, Dup~rt~nt dir...:cts th:lt all
cor,,I':lo'1llds utiliw to ~ grc.:-.tcr dcgr<Jl.: nast punishr."..:nts r<"'.th(;r
th.:m sUIJn. ry or deck courts-narti.1.1 and tri-u. by 4::ck rathc:r
th<m sur.l:": ry cOUl'·;;,s-I:\.nrtial r\nd by sWl'll:l.:l.ry r .... th()r than ~....:n..:nl

courts-m~rtial in cases of L,fr~ction~ by cp~ist~d n...:n of
th... thv-r , t :~rin\,; Corps J .... nd Coast Gu (rd' rh_n such :lction
\jill i:.cl':or..plish the ends of discipline I
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IIIr, construing JWlnv 33, <lction "hich ",'ill :lCCOO!Jli3h th~

...:nds of disci,lin(l is considlJrt:"d to '.P .:lction .ilich ::111 d~Lr

other ~n of th_ cO!:ll':J,.....nd frorn cor~-:::.itting th~ off~nsu . i.th t:hich
the ,c~uscd is ch~rg~d ~ ~~ll .... 5 G~t~r th~ ~ccusod ~rq~ ....g....in
cO:Tlittin[; the: offuns,:. 11

ns_c. 3-8. Function ~:1d usc of :-."st punish" ..... nt.

"! "'.J1;~ in!'r.....ction3 of the 1 .. ·· ocr:ur i"ro!"1 ti:.J) to ti''\Cl in ;r.y
cor:--..nd hich r..::l~uir_ soc." ?tL'1ish. ),.;nt but ,.n .ch ".r not sufficL~ntly

s~r'ous to n ....rr~t ~ri~ Ly court-r~rti.:ll. To ~rovid~ .:l :rol?t
~_nd 'rficL:1t I':... thod of ~s?:')sing of such ffr...n9w::i, c'1!'rr.nding
offic~rs ~r~ ~f~~\~rcd to L~P~S"': ~t~d fon:s ~f ~is~iplin....ry
punis}1.r.:....:nt dir~·ctly u!)()n ,:..:rsons of th...:i r cor.~~'l:1d . ith mt the
intervc:ntion of .... court-a....rti~l. Such disci91ir.~ry punis~~~nt

is cOlll'lOnly 'mm:n '15 mst pWlis"n..1nt in:\sruc!1 '1 ~ it 'lsually
follo\'.'s inn~di<1.t..::ly uponthcm.1..3t inv...sti',,:tion d.thout intcr­
V$1tion of tine. L"1 invoking this pm.5shn...nt ... cor:n.":nc!inr, of~iccr

r.tUst c ....rc.fully ...dh... r-:: to the provisions of ..\rticl~ 24; AGll, since
it i::: ". ~rovision of 11." r~strict_ivo..! in its ch"r1.cLr, orescribing
th..; lir.ri.ts l'i.thin 'Ithich th... disciplin;,ry fJ ~' :" in.l-t"r...nt in c ~."'\nd

m,,:y IX.: \..:x.:rciso..:d. II

IlSc:c. 8-13. Procl,lduro for irl!"osing m1.st punishncnt.

II Aft..:;r thu cOr:'_r:'l:'.nding officer h....s d.::t..:r:rincd th~t h...: v:i11
punish the: '1ccus... d unrJ..:.lr Articl.,) 24, ,~GH, :'..'1d has d,"cid..:d tho·
....rpropri~t~ punism:~nt, h~ ~dvis~s th~ ~ccusod of the offvns0,
lmich he bulieves h~s bc~n cornitt.,;d ":no of th~ 9onish~c"t to
be inposed th..::rc;for. In the c~so of <.mllst,:d J.10J1, notif'ic·:\tion
of the !"lunishmont should be furnished thJ o::..Jcativ.;:! ')fficor,
offic0r· of th 1 d ~.y, thw t'..".n I s divisi"" offic·." r, tho..: provost
n ....rsh;.l, or Qth..:.:r 1.g,mcy, =:.s de,-,u..::d n-..:c..::ss ....ry. . ..... Il

ns~c. 8-14. Records of r~?1rts ·;.nd coru.~·mding offic()r's punishncnts.

llN"'vy R:-")~1l1~tions require th..,.t ". log sh"'ll be k....:pt of ":11
~ports ".r1d coom:.ndi\lg officer IS cmnis:-t"'1:..nts, "'nd th...t th(,) CON.. "lld­
ine r,fficcr sh...U ".ffix his sign....turo in th:· r port book. Article
D-8017(1), Bur~".u ~f ihv"1 p~)·son..'1""l!!--nu".l, 19k?, roq\lir...:s th....t
., r. cord of ".11. !,U11.i.shf.16.nts ,,,:,·!.=:.rd~d sh~.11 b.:..: entered in the service
r_cord of ....11 offender ...•... 11

'Sec. 8-15. The cf;~ct of punishM_nt by tho cor.~l:.ndL'g officc~

liThe f~ct th'\t ;>unis&1,.;nt -.mder Article 21., A(}j!, 1I..".s bocn
inpos~d u:'On ".:1 ,-,nlist.;d m~_n 'r .n offic...:r r.n'T b ... t~:{"n into
".ccount br his cor.~"l....,ding offic(...r in COrL'1cction l·1.th other :-:".ttecrs
~ ffecting hin in th'-.' future. Ordin-..rily in thc c.... s(. of ".n ·olist.d
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~ t~e effect ~dll not extend beyond his currp-nt enlistment
O~· clU"rent extension thereof.

TlFuture disciplir.a::--y action.

"Record of a previous :>ur. .. sh:-:eP.t under .Ir,"icle 24, .\G!l, 'ill
often he an irJport.mt .:'actor to be c~nsiderp.d b' T the CO::lf.'lBJ1di..'1e

off1-' r in deciJir'.g ':!hat J.i3cipli:n~~r action :ould be a9pro))riate
for a subsequent 0ffp.r.se. Li:~'ise, the c04~nding offic~rJ in
his C";k"\city c.:.s convening authorit:r of a c0uI"t-"'al'tial, '.1.11 take
L'1to account such prior :,ut:ishr. nt in dctcrr,~inin....:hether a sub­
secuent sentl,;nce b:r c"urt-nartial sl:ould be r~,itl.:;ated.

II ;\$ a bar to ~rial.

1l:~O p;;rson U:10er n2.v..1 11...., ;JJ..y, Hithout his cons r,t, be tried
t\:ice for the sar.te of:'ense. It h's ~cn held that the action of
a co:) _~~lCI.n(i':"'n('; officer in in"")()sing ")u:lisrcJ:lntc. un~er Article 21.;, \G::,
does not take the status of a court-cart~al, that his in'~sti~ation

of an offense is in no sense a trial, that his finding is not a
conviction or acqUittal, and that the punishMc~t tTIich he inposes
is not a sen ~ence. '.r.1e cOlit:anding officer I s jlo;;~r in this respect
ha", been likened to the por'cr of a ,arEmt over his chih~, or of a
~st~r over his a~?rentice, or of a school teacher over his scholm'.
To constitute fornal' j-3opardy, ther<: G1ust hwe been .'l trial by a
duly constituted court, and, therefore, p~~is~iCnt ~posed by the
co~ ~din£ officer, under the provisions of Article 24, Ar~, does
not bar subsequent procecdin~s by court-uartial for the same
offens:3. HoucvQr, the same fundDmcntal principle of fairness \.'hich
precludes double jeopardy Sh0Ul(1 ~c th b'~sis for an~' rlet(;rtunation
of the cOlllllanding officer as to ilhathcr 1:'J '.:ill oreler th..... conven­
ing of R c,")u.rt-martial for the trial of a mm for an offense
'"'hich has been properly pW1ishcd by hID, under Article 24, ).GiJ.

"As a previous conviction.

liAs not:d in the preceding paragra:,h, ;mnishn·,nt by the
cor..;;.anding o!'ficor under Article 24, ,',.Gl~, do<~s riot constitute a
conviction for any offsnsa. It loe;ic Uy follows, thEil"Cfo:rc,
that a r~cord of a "JunistL':lcnt under .\rticle ':>.1" :.G:', cannot be
intr0cuced in cviccnce in a subsa~uent trial by cryurt-~artial nor
con~irler~d bv th~ cQurt a[a~st the accused.

11 Conduct marl~s.

"Conduct ..l.1.r'{S for an enlj.st-.!d man L"1 any jX'riod. must be
based Dolaly u!'Jon the:; nan I s b~h3.vior during th::lt period, A JX;coro
of an offense for' nich pU!1ishr ..~nt is aVlardl.'!d by a corrranding
officer urYIer Article 24, ACU, during a ocriod 1,.;.nd... r consideration
i"ill affect the concuct nark it: accorda..."lce l"rith the standard
established in Article !)"s}20, Bureau ,..,f naval PcrsoJincl J"a'1ual,
f.'?4.S. Sir:ce an arlvanc:::o.cnt to an~' rating rcquil' s L.O conduct
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for Ii specified ~riod, a r;ccord of nunishncnt under Article 24,
tG1l, luring such ~criod -~ll ~rJclude ~~ adva~ccmcnt in rating.

llhmisr.fI....nt of a'1 officer und. .... r th;} provisions of Articl 24,
:.Gi!, r:,a~' bo t.: ken into account b:/ the cO!3ll~lding officer in his
pr_piration of the officer's fitn.::lss rJport. lI

4.. Pro:x>sod Navy Bill

II (a) ISo cO::-~':la11dcr of a v~s~ol shall innict upon a canmissioncd
or '.rarrant oLiccr any othor ~tmish.!'J..:.nt than ""riv;;to :"CprL.."land,
susp~neion from euty, 3:-rcs":, or confinc~nt, and "'uch sus;J-::nsion,
arr""st or canfinclJ.cnt sh'lU not continue lonf;cr tllan ten"- ays unless
a further period ~s ncc~ssary to brin- th~ ~ff~nd.... r to trial by a
court martial; nor sh'~ll he inflict, or caus.:: to be inflict-::d, upon
any "nlist.. ':! p..;rson, .1.'01'" 2. si..ngla ofJ.l.,m~>~, or at any on...: tU1C, any
ottk:r ti,an f')n~ of th...: follmfl.!1[; punis~.J._nts, nan::'ly:

"First. ") duction to the n~xt inf..;rior ran!, 01' ratinc;
U$ccond. Solita!'~' confincnent ':)" bread an.::' t .... r not ~xce-.;'ding

fiv~ days, to run cons~cutiv~lYj

llThird. Confinem.::mt not cxceeding ton da:fs, to run cons.:.:cu­
tiv~ly, nnloss further confinement be: neccs~ary, in th..,; case of a
prison~r to be tried b~r court ;;artial;

llFJurth. Deprivation of lib(:rty on shoro "or a period not
exceeding one nonth;

IIFifth. T"':.J(tra duties not cxcecdin:,; one month;

Bo other punishment shall be permitt~d on board of vessels belong­
ing to the tIavy, except by scnt;,;;nce of a court r.lartial. All punish­
m;,;.nts inflict ~d by tho corr:nandcr, or by l:.is order, except r..,;pri­
mands, shall be fully cntervd upon tho ship's log.

tr (b) All officers 'who aN CI:lpo\'lcrcd to cr-nv ....n,J SWI1r.larV courts
m ..tial shall have th;.; sane authority as that of a cOLmandcr of
a v~ssel to inflict f')unis~nts for Minor offcns~s comnitted by
persons regularly or ~'-!Porarily under th-::ir cO:'l.1and: Provided,
That such offic~rs nay dele:gate to their subordinate offic~rs

on ~paratc or detached duty the authority to inflict the :-mnish­
m...:nts s~t forth in articl~ 14 (a).

II (c) As an alternative to a punishr.t"nt providtJd for in this
articlv, loss of pay, no~ exceeding one-half of on~ nonthls pay,
may, in t:iIoc! of "'ar or national emcrg_ncy or, ~th"n s~cifically
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authoriz~d b~r the Sccrctarj' of the ilavy, in time of pi.;actJ, b..;

inflict~d as a punishr.~nt, for a single 0ff~nsc, or at ar.7 one
time.

II (1) u;x>n an:" offic..:.:r by ~1 officer
to convene a g....n_l'al court !.::~rtial for th
offcnd~r,

having autoority
trial of th-J

II (2) upon ~y cnliste:d p:':"son by <lIl effic.:::r havi.'1g
"utherity ta co:w",no a sw:::"!.ary court ,.,,3.rtial far tru trial
af the of'_nd..:r:

Provirlcd, Tn.1.t a full NjX)rt be r.Jado of th;:- infliction '.l!lC.:lr this
article of an:: punish":k..nt i,"lVolving loss of pay,

" (1)
inflicting

to the Secretary of the Navy by the
this runis~nt upon ~n offic~r,

offie.:.:r

II (2) to th:: next senior ofricor in tho chain of
cor:nand by an or~icer infJ. icting this punishr.cnt upon an
enlistud p~rson.

II (d) No officer \7ho may cO!:T.l.and by aecid,mt, or in the
abs..:'nc of tl'x.: conf'landing offic",r, except _"h 'n such commending
offic~r is abs.:::nt for a time by lucvc, shall inflict any other
purli.shrncnts than cO:lfincm,mt or suspension frol,l duty. It

III. Diffc.r",nccs

1. Punishing Authority

The 'lM.>Jndud Articles of 'lar authorize. til..:.: conn::mding officer
of n.n:r detaclvn<....lit or coopany or hiGher coranand to iml'OSO pu.:'lish­
mont und.... r A. "1 .. 10L., \'ThUc tho lJroposcd Navy bill authoriz>2s the
cOf.".I:1:~.nder of a vessel or a~l officer cmp6w... rcd to order a SU!Xlary

court-C'.artial to irnpos.... mast punish...:~nt. An Navy of'iccr having
sUf'~mry court-nartic.l jurisdiction may dele ·.at.... his .Jower to
im~oso tt.'1st punis~nt, except loss of pay, to subordim.tc officers
on s~paratc or detached duty.

A ll,wy officer conm~di.!lg by a.cci.dent Ma~' only impes.:: con­
fin~rx::nt or susp.::nsion fron duty ..
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2. Punish..-n,.nts

AP.''f f"VY

Eli Of'ficcr . l.O-=. ~ 0-
(1) At:inonitio:1 or y~s Yes lie Yes

R""::Jrir.'t.i.nd

(2) 'ithh~lding of Q;~ '.::lck On..:; '''oak No No
Privi.le Cos

(3) R2striction One ,;:. ... ~( On~ n~..::k One >:tonth 110

(4) Hard L.:bor w/o On~ , 'C .... k One \':c",k?l Incl..:.d under (5)? No
confin....m.... nt

( 5) Confin.Jr":nt :-io .Io Ten d~ys Ten days

(6) Solit3.ry confinc- !Jo ~Jo Five d3.~"S lJo
ll"..:Jnt on brund
md \ntcr

tlo 110 lIo Ten days

No 110 No Tcn days

He Onc-h:).lf pay Ona-h3.1f p~y for One-half pay
for 3 Months one month by for one month
by officer officer }-';lVing by officer
having 00: SC!' jurisdiction,3 having GCH
juris~iction.2 jurisdiction.3

(7) .c:xtrn duti..:s

(8) Reduction to ncxt
inferior rank
or r:tting (tl·)

(9) Arrest

(10) Snsp..:nsion from
duty

(11) Forf<Jitur.... of Pay
)

One ~:cck

110

?

No

One month

Yes

:10

COP.'bin'.tions: lInvy - none
Arr-:y - (2),0),(4),&(7) C<1!'Ulot be cor..bin.;d to exceed one \'lock.

othcrui.se, O.K.

l:otcs: 1. 'fQf, ,)aT. l03c J forbids scnt..mcing off'iccr or Y':>.rr1.nt officer to
hnrd 11.bor w/o confincncnt.

2. Officer b~low r~nk ~f brig~di~r general,

J. In ti..:,1..; of war, nation,).l ""~(,,rg... ncy or {h~n sJX.:cifi.c '.ll~r J.uthorizcd
b;~r ScC~'1V in ti."'Jl: of p0:l.CC - ~n",;'n loss of p:l.y is inilict...d, a re­
port mu:Jt be r.l.c.cic to Sec!hv in '1n officer C;'lStol, or to th-.: next
sUfl0rior in ch.:dn of cO~"1'";nd in the case.; of :Ill enlisted person,
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3. Right to Trial by Court-:~~rtial.

The .'l.IllCndud .-\rticL..s 0f "ar .Jrovid.::l th~t if th.:: '1ccus,)d d.::;:'.o.nds
tri~l b~r court-nnrtic.l, he ......·....r not b.,.) punish.::.d under h. 'I. 104,
...mile th,) !,roposcd Navy bill docs not cont~in such a provision.

4. Rieht of Appe:l1.

A person punish,~rl under A. 1 r. 104 h'lS th0 right of ;,\11:,,!c:u,
th,ou~~ ch~~lsJ to the n~~~ superior ~uthoritYJ whil.:: the ryroposcd
N"'vy bill &iv.... s no such ri;lht ot~;,,:r th.:n th.:: g.:m':::~1.1 ;::lrovision as
to cQmplaints of ·:rron':;5. S....:t.: C.S., ,\.';. 121.

5. Rur..rissio!1, ':iti!'r'·tion, Susp;.;nsion .

•\. ,1. 104 ?rovit;;.cs io~ n.:.:mi.ssi.on, :",.i":i:---,ion, ")1' sus,~nsion of
rmnishr£nt impoe.:::~ th.:lrcu:'l':lcr by th... -:: f _·ic,: .... i.::.l:"Josing it, his
successor, or su'!>,)rior ::.uthori'ty, 'hila th.:? propos.Jd ih'''y bill hns
no ~uch provision.

6. Subst,;,-u nt Tri-u bv C urt-~~arti~l.

Punishn~nt under A•• .T. 104 is not ~ bar to tri1.1 for .1. 5 rious
orf ms:.: ,'ro'l'i.ng 3Ut of ,he &."mQ act and not properly punisr-:.:!bll
under th~t ~rticl~. In such ~ c~svJ th....: 3ccus.:::d ncy sh~w disci~lL~~ry

p'lIlisr-,n.:;nt Irhich 5h"11 be consid.:.:r,)d in d_t..:.:n:ii.nil'1g punishment.

Under the prQposed lJavy billJ meat punishnent is nuV.... T .:l. b.:'.r
to trial, o.nd c ...nnot b .... sh'1\'1n on ... sUbS";O~l 'nt tri~.l by court-m~.rti:l.l.

IV. R.:.con.n.:md.'\tions

The I'cGuir..,; Coclnitt.:;c rccol"'L..;nd!d :lbolition of decl·: courts :md
~n incNase in no.st jurisdiction ....:1': th..: ~~~e_d...nt ri5ht to d....::, ....~d
tri'11 by .:l sur.J.:ur:r c.)urt-n.... rti.".1..

!{cGuirc rlrticl ~5:

II II. Conr:m.J1cling OfficL:rs

!lArticl~ 2. Punishn..nts b·- co:n-..ndi.nr off'ic"rs.--------,.-------
II (~) Officers "'.ut:--.0rizcd. ;;:vor'r ;,,)fficor ()f thl.' ::1w1.1 s:.:rvic~J

or of <In org::mi~1.tion sc:rvin";-~:J "'. :x.;t of the ;1<!.vYJ no is .uthorizlJd
to conv~nc 0ith~r c~n~r~l or SlliT1~ry ccurts-~rti~lJ ~~YJ ~ft~r en
~p~rti~ h~arin:, L,p0s~ upon p~rsonncl ~~~l~rly or tvr.por~rily

und~r his cOITnm: J for too COJ"rllssion of one or nore off.:::nscs ;:>.g:l.inst
thcs~ 1rticL,s, such pUllishr\;:)nts, ... nd non~ other ~s "'.1'",) spcciIi.:;d in
this "'rticlo.
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n (b) Upon officers. Upon:". conrnissioned or \lClrr"'nt offic~r,
-:t :.ny ')noJ tine, ono ....nd only one Jf the foll~\'dng punish:K:nts :ny
b .... :i.n:->"s~d:

• II (1) Suspension, .... rrest,
tc.:n d"':Ys, un1.:lsS ::. further ,....,ried i::;
to tri"':l by c?urt-~rtiil;

or confinvocnt for not
n~ccss::.ry t) bring th~

..;;~cccding

off..::ndcr

11 0) Pri..........tc r~jJrin..:nd.

" (c)
0nc tin:!,

Upon enlist~d ocrsons. U~ryn ~n ....nlistvd ~rson, at nny
one ".nd only one of th..... fallovTing pU!1ish::\.:.nts ~"'.:J be ir'.poscd:

n (1) Reduction to th::) n~xt inferior r-.n.1( or r"'!.tingj

" (2)
further r) riod
n~rti".1;

ConfinC:::J..}nt for not ~xcccding riftv~n d"YS, unless a
is nccoss~r:r to bring the ·)ffcnder to tri ...l by court-

n (3) Solit"-r~' confinc!n.lnt for n::Jt cxc(;.:)din'" t,;;n rol"':,'ls;

II (5) n..... priv...tion of liberty for not :xc"..JdLlg thirty d".~fS;

II (6) '::xtr"'. duties for not .:;xcccding thirty days, the pcr­
form.:'\nce of which sh1.11 not involve dcprivJ.tion of lib.....rty.

II (d) Procedure. (l~ Undor such regul....tions )s the SecNtc.ry
of tho N·".\,y n..1.~' prcscrib", the cor.l!I:'.rtding officer sh1.l1, b..:forc impos­
ing punishn.Jnt, afford the offc.:nd>Jr Don opp'Jrtunity to dem".I1d trial by
court-m:.rti"1. Sh:.uld such dCI:I:1nd be ',·,'.dc, th.:;. ''1ffcnd",r shall, o.s .::l.

n..:1tt.:r of right, i)c giv-:-n a trio.l by court-J':'....rti,"';1.

II (2) Punishr.1..;nt ir.tposad by :'. cornr.'t.::l.n(~ins I")ffic·..;r sh.::l.ll be
.::l. b ....r to I.orial by court-l';'"~rtinl of th0 off>Jnd..:r for th...: ':>ff~nsc or
ofr.Jns~s for \/hich t.h.:.: 'JUnishnmt '.".::3 iP.!10s~d.

11 (:3) Tn:::: cor.v:'........ncr.nti offic..:r \'rbo L'il'''lS ... S .::. punishH:.nt, or
his succ~ssor in f)fficc, sh"..1.1 h:!.v..:= th~ ?0~:~r tn r.:itig t~ ,)1' rJ.lit
'"'n~' unvxccut.od portio:1 of that :nUlish.r:1,:mt. II

:'1hite Articl.,;s~

IICon.~~n(:line Officers

'l;..rticle 7 - Punish;ccnts b;[ c/)!r,mdina: fficers.

II (:1) Officers ":.utmrizcd. :Sv...,ry ~ffic\.:r i~ cor~"":.".Ild my inflict
u!'on pcrsonn..... l rcgul....rly or ~;;1Por"';rily under his C~~1.·,l"\nd such
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punish:::."::1ts, "J1d "Ill.... other, ~s ~r..J s;>",cifi.:ld in this ,-rtielc. But
no lfficcr ";ho m......y cnf1!".l"'nd b~' ccidcnt, or in an ~.bs.;!nce '~f the
con:~"'!.nding offie~r not due to "'tuthl')riz.:ld lc:,vc, sh.'\ll inflict ·1.oy
:mnishnc.r.t other th:m confin..::; ..::nt ~nd suspunsion fro17\ duty.

n (b)
fall ,..Ii..r.g

Up"n ')ffic;:;rs. U:X'IO'" co;r,issiancd
,un':sh.l ..~nts :-:..o.y b..:: inflic~d:

or " ...rr-..nt officer, the

II (1) Sus~nsio:1, "'rrest, or confincn.::nt for:. p;:lriod not
cxc~cding ten d"'.~'s, unless:. further period is nec, ss~r.:r tn bring
th(.. 0ffender to tri"'.1 b)' court-~....rti1..l;

11(2) i'riv"'t:;: r ,prir.:...:.nd.

II (c) Up.m enl}-st...:d pcrS0ns.
one time, one ""'.l1d only one of th..:
inflicted:

Upon :m un~.is'..- ... d pr.:rsn!"l., ...t nny
f~11o,dng ?uni3~~_nt3 n~~ be

II (1) R~duction of ~'J1~r an..J r~tint! st"'.blish d b~' hinself;

H(?) C-:,nfin..::nent for :l p::::riod n()t cxc.... cding tun d"l.YS, to
run cons~cutivcly, unless ~ furth~r period is n~ccss~ry t~ bring the
off..:ndar to trinl. by c ·urt-n....rti,11j

II (3) Solitary confincncnt on brend ::md ,nt~r for ~ p_riod
not ...xc~ading five days, to run cons0cutively:

II (4) Loss of p.....y not oxceeding ten d:J.y I S p..1.y;

It(S) I).:!?riv..... tilJn of lib..,lrty on ShON for""!. ;J"ri0d n'Jt
cxcccdL~g thirty d~ys, to run cons~cutivcly;

11(6) zxtr.:'. duties for "l. 9Cl'iod r.ot cxcuudin. i'iftc(;n d,".ys,
to run cons..::cutivelyjlt

ItJ4. Authrorizc:d punishn...:nts. L"lSS of ')ny is not :l."l. ~uth')rizcd

~st punishncnt. L"ss of p~y is, h~w~v~r, fr~qucntly ~ .lost appro­
pri1.tc punish.~r.t. AboC'.rd sn..1.11 ships c0nfin..::n..:mt f""t.:.1.y b~ c1.rricd
out only Tlith c'msid..Jr·".blc difficulty. A cO'-ll~:mcter of such",; vessel
ffi"'.y in ...:ff-.lct be cnnpell.:!d t-? c')nven,~ :: deck court so t.h1.t loss of
~y n"'y be ndjudged. This proccnurc is n .....t 001.;" tmn~c"ss1.rily

cur'.bl.:rsol"..:l, but :''ls-the ~ffcct of incrc""!.sing th..J pWlishr',..mt of
th.::: ff-.:nd...:r, since, if f:mnd guilty by .1. deck court his r cord ":ill
show il lC ,nviction. I Ordin:J.ril:.', thlJ 1055 ,f onl.: d~y's ~,...y is
c)nsid..Jrcd ... ,,' 5.sciplinary oquiv'1.1ent for on.::: d"'.y I S c0nfineL-.::nt.
It w::mld be dusir ....blc to '1r .....vidc grc:".t~r fluxi.bility, "'ith no ::ctu.:ll
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incr~ 1,$,-, in c.isciplin:u-y ?01"~rs, b::·
t') ::':1flict 1, cor.!=ll,T1.blc bss 'Jf .;y
forr:.s f)f punishr),)nt. n

l,uthcrizing <'.

:'.5 '):'1(; If tho
cy:.::l....ndi:--of;
1,1~rn ....tivc

llrbc') ";.lClCnd,ti'm! 1\11 "J':1.,md.,,:;nt of ·.rticlt: 24 of the :.rticl.... s for the
c.'vcrnn.mt of t~c tl ....v,. sh:lUld b.1 s,:ught including in

the. IW1ishn.::nt.s \'hich [11,,\" be inflicted loss :~d :)~y not 0XCC.::ding ten
days. II

T~0 Scc'""lnd B:'.11 :ntino R;,::, )rt NC,- ll'.\I..:nds the schedule of Mst
punishnents <1.:3 under the pNscnt ',Gil.

Th<.: Keeffe IW lort rec') ..,,:mds th_~t:

II (2) Ca="lsidcr,tion bo i,iv.... n b~r th<.: .\dvis·:>ry Council to .:'. pro­
vision that runish~~nt ll~p~scd by ~ C~[J~~d~nb officer b~ ~ b~r to tri~l

by c~~ ·~rti l f r ~h~ s~~ ffcns,-" but P.0t a b~r to tri~l for
~oth...:r of£-="Isc O··~\.i.nG ""ut ~f the sn.:-.c ".ct ')r o:i.ission. rt

In re ">.rd .0 dise-rwin-tinn in ...·fficer !JI.l.'1i::;ru-' .fit I t;,0 V,ndcrbilt
Rcnan r~c.):-t :..:"nd~

Ill. ,'.rticlc ")f '..I' 104 sh?Ulrl b-.1 :mended t~ ~r,.vidc: (.,) th~t

\I'lr~mt "'lfficcrs, flight t')fficcrs, -"'..lld field .,fficers sh'D.1 be
punish::.ble th~.· ,und...-r; (b) th'l.t thl: ~:lUnlshn.:;nt s~l...">.ll be i.r:t:x>sr.;c b;' ,'!.n
officer ::ith th.J r.:Lnk ~1)t Lss ttL:n th t of Brig;"l.dier Gon.:r".l ('IT by
~n <fficer ',;ho hns gen.:.:r'"'.1 C?U1-t-n....rti 1 jurisdiction Wldcr !.J:ticle
of Inr 8; (c) th.....t the fl"-"'Cinun fine be incre'ls(.ld to "'lnc-h'\lf r.1"Jnth's
p.:!.y for ~ ... ch of three m"'nths 0

UThe riCht '1£ the ,ffic~r to del""l,nd ,'1 c'Jurt-!l1rtbl '\od t" ,,-ppc.:L1
t'l the nl3xt highDr conn::nder shlluld :1' C1urSO b.:l pre:; .rv...:d.!l

"It h.:'.s b<..l n t.:;nt....tivcl~r I)rllp)sed in'.\rticL..s f')r tho G0v...:rrt"\t.nt
of the nJ.vy, 1,5 rec.l·1.ft~d 'In 17 L:~y 19J.&, to ....-::...:nd t:lese pr')visians
furth~r in the- f"'llloifing c.~:'.nn,'l':

"c.. Th~ inflictir.:! of ~rr...:st :ts , pu..'1.ish.'"1~nt sh-:;.!uc: be d01.:;t.::d.
(Art. 14 (,) ).

"b. '!ttl; pr'wision :".s t tt,l,; .,uth lrity 1'0r c'.mfincr.:cnt gr.... .:'!t...:r
th"n t~n d~ys in case of , ?ris}~~r to be tried by court norti31
should be do1,t.d. (:,rt. 14 (,) ).

nc, The t ... m. 'dcpriv".tion .... f lib~rty

to Icl"1SC confir.cncnt \'!ithin 1i.':Jits. I

or. shar...:' should be
(~r'. 14 Third).

ch"J1ged

FT:L - 1

lid. An ')fficcr \'/!l.) cx...:rcis.::ls c'lc.r.tn.nd, .)r is in ch1.r~.::l, during the
te~p)r~ry ...bscnce ~f the officvr T-.1gu1'\rly in conn:.nd or in
ch1.rgo, cxcept 'Then such i'.bs-.;nco is °mrsu,"nt t,) ::mtlYlrizcd L ..~vc
or '"ll'rlCl'S, aiL".11 bc liuit~d in infli~ting ;Jtmis!1J:-t.;nt t, cIJnfinc1.1cnt
;;mel susp(,;nsi"n fr rt dut~'oil
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Uniform Code of Military Justice

Subject: Redress of Injuries to Property. A.W. 105.

I. ~ Provisions

•

1, Articles of War.

lIART. 105. Injuries to Property--Redress of.-- iThenev.r complaint
is made to any commanding officer that damage has been done to the
proper~ of any person or that his property has been wrongfully
taken by persons Bubject to military law. such complaint shall be
investigated by a board consisting of any number of officers from
one to three, which board shall be convened by the commanding
officer and shall hnve. for the purpose of such investigation,
power to summon witnesses ~nd examine them upon oath or affirmation.
to receive depositions or other documentary evidence. and to assess
the damages Bustained against the responsible parties. The
assessment of damages made by such board shall be subject to the
approval of tho commnnding officer, and in the amount approved
by h~ shall be stopped against the p~y of the offenders. hnd
the order of such commanding officer directing stoppages herein
au~~orized shall be conclusive on any disbursing otficer for the
payment by him to the injured parties of the stoppages so ordered.

I~ere the offenders can not be ascertained, but the organization
of detachment to which they belong is known, stoppages to the
amount of damages inflicted mny be ronde and assessed in such
proportion as mny be deemed just upon the individual members
thereof who are shown to have been present with such organization
or detachment at the time the damages complained of were in­
flicted as determined by the approved findings of the board. It

I'ART. 89. • ••••••••• .!\ny commanding officer who, upon complaint
made to him, refuses or omits to see reparation made to the
party injured, in so far as the offender's pay shall go toward
such reparation, as provided for in article 105, shall be
dismissed from the service, or otherwise punished, as a court­
martial l!W.y direct. It

2. Manuul for Courts-Uartial.

EIGHTY_nINTH ARTICLE OF ,;AR.

•
lid. REFUSING OR OflITTInG TO SEE REPARit.TION MiJ>E

"Discussion.-- Refusing to entertain a proper complaint
at nIl; refusing or o~itting to convene a board for the
assessment of damage; or to act on such proceedings, or to
direct the proper stoppages, are instances of this off~nse.

r·Proof. __ (Il) Thllt the Mcused WIlI$ the commanding officer
of n certain command in quarters, garrison, camp, or on the
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rL~rch, as alleged; (b) that a complaint was duly made to him
by Q certain person of damage to or loss of c~rtnin property
occasioned by troops of the accused's command, as alleged;
and (e) that the accused either refused to see reparation
made, or omitted in the rr~nner alleged to see reparation made,
to the party injured in so far as the offender's pay would
go toward such reparation. II

3. Public L~~ 759--8Oth Congress, Chapter 625--2D Session.

No ch:mge.

II. ~ Provisions

No cowparable provisions.

III. Differvncc$

The A.G.N. contains no provision for reparation for
injuries to property.

IV. Recocmendations

The McGuire, \7hite. Ballantine. Keeffe. Vanderbilt. nnd
Navy JAG reconmendntions do not comment on reparation for
injuries to property.

Tho Statutory Revision Group of the Office of the Army
Comptroller suggests that since A. ~. 105 has only n collnt~r&l

relationship to military justice. it might be omitted from
the Articles of ;7nr and placed elsewhere in the U.S. Code.
Letter CSACM~L. 6 Aug. 48.

FEL_l
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Uniform Code of llilitary Justice

Subject: Arrest of Deserters by Civil. Officials.
A. W. 106.

1. A!3Y Provisions

1. Articles of War

"ART. 106. Arrest of Deserters by Civil Officials.--It shall be
lawful for any civil officer having authority under the laTlS
of the United States, or of any-State, Territory, District, or
possession of the United States, to arrest offenders, summarily
to arrest a deserter from the military service of the United
States and deliver him into the custody of the military authorities
of the United States."

2. Manual for Courts-llartial

"Par. 23. cnURTS-l:tJITIAL-PR:>CEDUH: BEFORE TRIAL-- Arrest of
Deserter b~ Civilians--Civilians gencrally.--A private citizen
has no authority"as such, ~~thout the order or direction of a
military officer, to arr~st or detain a deserter from the ~
of the United States (Kurtz v. !:offitt, 115 u. S. 487); but
sending out a description of a deserter t~th a request for his
arrest and the offer of a rCl';ard for his apprehension and
delivery, coupled with the provisions of law and regulations
authorizing the payment of such retmrd, is sufficient authority
for the arrest of a d(;sertcr by a private citizen•.......•• 11

J. Public Law 759--SOth Congress, Chapter 625, 2D Session

A. W. 106 was not changed by P. L. 759.

II. Navy Provisions

1. There arc no provisions in the prescnt A.C.N., the proposed
Navy bill, nor NC&B dealing vdth the arrest of deserters by civil
officials.

2. U. S. Code AnnotatQd, Title 34, N~vy.

rrSQc. 1011. Arrest of deserter by civil officcrs.--It shall be'
lat1ful for any civil officer having authority under the laws of the
United States or of any State, Territory, or District to arrest
offenders, to su.mrna.rily arrest a d uS .rter from t~ tJavy or tiarina
Corps of the United States and delivcr him into the custody of tho
naval authorities. (Fcb.16, 1909, c. 131, ~ 15, 35 Stat. 622.)rr



A. 5

P. 2

III. Differences

1. The Navy provision analogous to A. rt. 106 ap?--:ars only in
34 USC\ 1011.

IV. R~co!!ll'1cnd3tions

l!ono.

EL - 3





A. VI. 107
P. 1

Uniforn~ of Military Justice

Subject: Soldiers to Hake Good Time Lost, A. w. l07.

I. Armv Provisions

1. Articles of nar

"ART. 107. Soldiers to I..:a~ce Good Tirle Lost.- Every soldier
who in an existing or subseqoent enlistment deserts the
service of the United States, or without prope~ authority
absents himself from his orgar.i7.ation, station, or duty
for more than one day, or who is confined for r:tore than one
day under sentence, or ,mile al3iting trial and disposition
of his case, if the trial results in conviction, or through
the inteoperatc use of drugs or alcoholic liquor, or through
disease or injury the result of his ovm nisconduct, renders
himself unable for'more than one daj" to ocrforT.1 dut~T, shall
be liable to serve, after his return to a full-d1lty status,
for such period as shall, with the time he rr~y have served
prior to such desertion, unaathorizcd absence, confinc~nt

or inability to pcrfon:::J. duty, amount to tho full tert:l. of
that part of his cnlistront period ""hich he is r...:quired to
serve \'iith his organization before being furloughed to
the Army reserve. II

2. :ram.tal for Courts-Llartial.

No comT.\ent.

J. Public Law 759--BOth Congress, Chapter 625, 2D Session

tIo change.

II. Navy Provisions

No similar provisions in A.G.N.

Similar provisions arc incorporG.tcd in 34 U.S.C. lB3,
1830.

TIl. Diffe!"encc5

fkvy has no corresponding provisions in A.G.N., but Title
34, U.S. Code contains like provisions.

IV. Rcco::ncndations

There is no cOI:ll:l€nt in the :';:cOJ.i.rc, . 'hitc, Ballantine,
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Keoffe, or Vanderbilt Reports or Navy JAG rococmandntions.

Th~ Statutory Revision Group of the Office of the Arov
Comptroller indicat... s that this provision is only collatc:ral
to military justi co and r.ught be ;"bccd clscl,horo in the
U.S. Code. Letter CSAO~-LJ 6 Aug. 48.
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nnif'·")r~ Code of ;·ilitary Justic:

Subject: Discharges. A. '. 108.

1. ArrJJ· Provisions

1. Articles of ~r

"A~. 108. Soldi~rs-Scparation froi)' th'" 3",rvicc .-::0 .nlisted
man, Im.1'ull" induct."ld L'1.to th, ciIit".r"" S 'rvic~ of th, IJnitcd
States, shall b... discharg..::d fro!:! said s-;rvicoJ without a certi­
ficate of '!.ischargc, signed by 3 field offico.,)1' of th_ r "'i;.--:,:;nt
or oth~r or~~ization to which th~ ~nlistJc P.k~n b~lon8s or by
the co~~~ndin~ officer .moJo no such fic~d officer is ~r~s..Jnt;

and no cnlist~d nan shall b", discharg~d from sai~ service
beforoJ his tor~ of s",rvicc p~s 0xpir~d, xc.;;:nt by order of the
Pr...sidcnt, th~ S~cr~tary of ~r, thv connandin~ officer of ~

dcp.'\rt.-;.ent, or by sentence of .~ gcn0r:l1 court-marti '\1. II

2. l~anucl. for Courts-""artial

Par. B7(b) .........

"Dishonornbl...: dischargo, in itself a scvcr~ punishm..:nt,
should b~ ap"1rov.::d only vrh,.;n it is clear thC'lt th..: accused should
b~ sOJX\ratcd fron the service or that h<.: should b.; rL:quil'",d to
undergo 0. purio~ of ruformatory disciplin~ bcfoTv he can again
be p0rmitt~d to s~rv~ in ,xn org~iz~tion conposod of honornbl..:
men. ''h",n th..:: accus..::d is Nl,~tiv,Jly YOtUlJ '2nc his l"'cord, cxc,Jpt
for the offense of TIhich he st~nds convict0d, is good, th~

rcvi,)\ung <:I.uthority should, in th,_ ,Jxci"cisc of his sound discre­
tion, suspe:nd th,) execution of th...: dishonor"blc dischargu, to the
cnd that t~ off..::n0cr m~y hav...: an opportunity to r~d...:cm himself
in th..: milit~r~ se:rvicc; but h~ should not sllsp...:nd tho execution
of the dishonor~bl,J dischk~rg,J in any co.s~ of conviction of 1n
off~nsc involvine th~t dcgr0c of coral turpitudo·which disqu~lifics

thl..: ...ccuscd for further militnry scrvicc. n .••...•

nA court shilll not, by .... sin~l .... s..::ntencc \',l\ich do~s not include
dishonor".bLJ disch.... rg...:, ~djudg ........g:>.inst 'In r\ccus·:..:d:

lICOnfin.....m.....nt ~t h::l.rd l'1bor for _ ~riod r ....a.t'r t 1:.:n six months.

Pil.r. 104(c) 1l:~a.xi.r.l.um. Punishm..::nts ••.•.......•

"P-.lrmssibl..:: :-o.ddition".l punish:"Lnts.--If :n ...ccusl,;d be found
guilty by th.... court of an off,msc or off..::ns....s for non.: of I.'hich
dishonorablo discha.rg.... is authoriz~d, proof of fiv .... or nor.... pr....-
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V'.~ous cJnvictions "'ill :.uth .riz...: '~ishjn 'rable hsch:.rgc, tot:.!
f ,rfcitures, ond, if the c nfinJr.o:mt .,th";1"\:iS;3 'luth~riz~d is
hiss tn:m three T.lC)nths, cinfiT".cno...cnt ;It h:.rd l,~bc.r for thrc.::
n:mths.

IIIf "'.ll :.ccuscd be fOWld guilty by th... c urt ,f t\: .,or o'-,re'
:-ff..:nscs f~r n n.:l ~f ,mich -~ish-n:Jr:.bl~ ~izch:'!J'.:;c is "'.uth rizcd,
th0 f~ct th~t the :.uthjrizc~ c'nfinencnt TIith~ut substituti n
f'r such off0ns0s is six u.'nths f)r n)rJ, t':ill :.uth~rizc

,.I.ish:ln r:-.blc -~isch"-Tgc :n~ t..,t:ll f~rf",itur_5.11 .

3. Public L:.w ?59-SOth C nsrcss, Ch1.pt\:r 625--2D 50ssi::-on.

":JlT. 108. SOLD~~llS--SEP:Jl:.T:o;IFRO:: TP.: S~lNICE.-

"no cnlistlJ--' ;:x:rs n, l ....':'rfully induct..:/ int? the ni.lit~y

s0rvic~ 'f th0 Unite'" st~tcs, sh-~l 0_ ~sch"'.r~~ fr'o s"'.id
s..:rvico vJith')ut :. ccrtific:'.t~ nf '!isch"'\rlj'::", '"'nc! n- ...nlist~d
pers'n sh"'ll be iisch~ee~ fr~n s"'.i~ servic~ b.,;f-rc his t~~

~f s...:rvic~ h~s cxpirc', cxc~pt in th0 ~~2r pr.scribc~ by
thc S~cNt:lry of thc Dcp"l.rtn...:nt 'f the Amy, r by s.,;nt.,;ncu
of.:t g.:.:nur""l or spcci"'.l c"'urt-mrti"'1,11

!I:JlT. 12. cmCIt'~ COURTS41:.RTLL.--•........•

nprClvidc'l, Th ...t gener.'ll c0urts-r:crti,:'.1 sh:tJ.l h3.ve p':'\'iar
to .1.djudg..:: My punish::~nt [',.uthorize" by l:'.w 'ir the cust f.1 of
the survicc inclu~:inb 1. b:1.,~-c:mc.\1ct iischurge. tI

":,RT. 13. SP:::CLL COURTS-lCRTI·.L.-- •.•......•

nprovit~ed, Th~t subjt..:ct tJ ....ppr'v .... l of th..: s..::ntuncc by
-:n I1fficur exercisinG gcoor'll c urt-n.... rti ~,l jurisdiction .:lnr1
subject t. ,...ppoll·:1.t~ rcvieY' by The Ju','.£;.J :.cv ,c"!.to Gener:!.l
"'11r:!. nppcllntc o.l}.::ncics in his office I ... 5 oi"'U c0urt-r.!..:lrti.:Q
n ....y ~~juc!c;e :1. b"'.·:~-c'1n:.:l.uct c.isch:'l.r,::o in ...'1cliti'n t'i other
'"'_uth()riz,J'~ punishnont: PJ"')vi~cd furth.:'r, Th.,t ;, bad-c' n,luct
disch~r~c sh"'.ll n-t be ~~ju=g.:'~ by ~ s~ci;l court-n:.rtin1
unless ,"'. c"T:,lct0 :'l:)cr>rrt [If the pr ,c.:'cdings of :'l.n: tcstinony
taken by thl,,) court is t:-±cn in the: c"'.so."

II. U,v;' Pr'1visi ns

1. :.rticlcs f 'r thc G·v.;rrr:cnt --f the N::.vy.

N.:J sir.dl--.r n.rticlc. Sec 34 u. S. c. 191-206.

2. Nw".l C urts :m'> B )""-l'~.
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sec. 444 .

rt'1hcr~ th C'"lurt nJ .... ;:1S M of.i'ens.:.: found P! ~v,.d serious
cn~ugh t \l'l,rr:mt;'l sentence of ir.tpris"'nr~cnt it should, except
und~r ~~3t unusunl circu~st:nc~sJ r \m.r~ not ~110\~d by the
linit:lti-m of punishr!l;.;.nt, incl'..ld.... in its s",ntcncc dismiss:ll
C'lr dish In1t"n.bl-.: - r bn.d c0nduct c!isch~~rg.:;; .., n.1J1 • Jho h:ts C'"'Ill1­

mitted such ~ off~nsc is not ~ pr0p....r pcrs~n to rc~~in in the
s~rvicc. Furthcrrnru, such ~ sc~tcncc puts thv ~ccuscd in prison
in 3 St3tUS ilt~~.:;thcr diff~r~nt frim th,t of th~ other prisoners.
A court nust be c;rcful in scntcncL,& t~ c}r.fin~n~nt t~ include
1,cc~ss~rL..s in its santone,,:), [l,S othcnd~c the n.::m vdll c,'ntinuc
to dr.:m full p..1.:I.

liThe sti,:;r. )f : dishin r<\bL... disch"'r~~ is in its~lr '1

sever..: punis~~ont. Its usc sh~uldJ th-.:r. f)r~, b-.: r~scrv~d f~r

th,lSC C,"lS",S uh",r..: it is entirely pr",cr th"'.t this stigm...... sh,uld
.:'.tt."'.ch. ll

s":,,.c. 456.' lIR.:.:striction upon scnt.:..nc~s invJlvinc dish:r: r"'.blc
disch,1.rg..:.--

llSp~ci"'.l "'I.tt,.:ntinn is invited tr) thl.: f'\ct th."'.t :hc:'ccvl.:r'in
th~ .1.ccomptm:"inG b.bL.:: n. dish-n"ir:.bl~ disc!1'\r~o..: is J.uth'1rizcd, tho
court, if desirin::; t,) "l.djud30 :l disch ....rr,"-', nc.:d n"t "'.djudf}J '''.
dishon'~r".blu discl'nrg;J, but ffi'1y in liou thereof ."'.djuclgo ". b....d
conduct disch1.rGc. In ::cn;1rn.l, dish"ln"\r".bL, disc!l,"lrgL;s sh~u1d

be reservod f'-'r crinos involving m':lr'l.l turpitude jr thu seriQuS
mil~t",ry.or n.1.v1.l crimLs. II

sse. 476.

It is desira.blc thn.t sentenc..:s of disch~.rgc be' cl"lnrl.iti0n1.lly
remitted f';Jr first '1ffcnses n:'lt f:. serious n ....turc.

SZC. 623, n"ito 24.

A gcn(;:r .... l c,"')urt-o....rti<l1 nL:'y scnt .....nce "'Jl ~'nlisted n.-m t dis­
h,n \r:.blc (b~r-conduct) dischn.rg..: ....l?no..;, but this scnt0~ce is ~?t

nrdinn.ril:' dcoqhJd "'.dvisable.

3. Pr",,",sor! ::.....vy Bill.

Ih simil"'.r :->.rticlc.

III. Diffcr;Jnces
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The provisos of A. n. 12 a'1d 13 quoted Move merely serve
to ~uth~rize Amy General ~d speciel cQurts-o~rti~l to ~djudgc

b~d-conduct disch~ges. Tins ~uthoriz~tion eight be plnced
elsewhere since this is th~ ~nly p~'1is~~nt mentioned in those
articles.

Under \~, pr~ctice, ~ ~~n~r~l C urt-m~rti~l ~~y impose
n s0ntcnc~ of dishon~r3blc cisch~rgp.

(1) ~cn c'nfin:~nt gr~atcr th~t six n0nths is inposed.
(m-md<:.tor:r) •

(2) On c~nviction· f six rnin?r ~ff~nscs ~dthin n~ ~ar.

(Permissible) •

(3) On c~nvicti::m ..,f tW:l offensoJs f"'r ,;'nich thoJ t?t'11
nuthoriz.:.d c~nfin.:;mcnt is six ":lmths or o':'I"C.

(P..:rrnissivc).

(4) h~rc '1uth?rizcd. (~~rrnis$ive).

Under thvy pr"lctic0 , .":!.s n gl,;ner~ rul..... J n pers '" sh'>uld be
giv~n ~ dish~nor~bl~ or b~d-conduct disch~rg~ if svntcnced to
iopris")nr::ent.

L'l the: i:"w:' "I'o.ble of ::md...mum Punish.'1,mts ...:ithcr dish"'ln')r,"!.ble .
c.isch:'\rs.:.: '''Ir b3d-c)nduct di:;ch'"l.rgc is :"'.uthorized f.,r ...:ver~r offense.

!loV/\..;\' ..... r , it is also N~v;r policy to condition"\11y susp0:1d
disch~rges fAr first sff.;:ndcrs, if the I)ff~nsQ is not of "\ serious
n.::lture. .,rroy policy is the same.

IV. RCCOI1r.lend"\til"\ns

The first B:lllontinu Report:

"B:ld c"'nduct disch.:".rgcs. .\ r-.:vi..;w "If th. r, cords of :l.

rcspr~sent~tiv~ nueber of C:l.ses ~isclosvs th~t b:l.d c~nduct dis­
ch:l.rg6s .:l.r,1 ,"'-'·iCcr~cd in npproxim"'!.tcly 20~ Jf the tot~l nur..ber of
c.:'.ses. Although the cisch"'!.rgcs so ,1.W:'lrded ~rc remitted on pro-
b ....ti~.n in ....pprox:im.~tcl;)r 85% of the cnscs , the .,r ....ctico is subjoct
t? cbj~cti.'n. First , since :L su.-.m"",ry c')urt r.lo.'1:', ~xcept f0r loss
of p:'l.:' -..nd·cxtr.... police cuti<;ls, sentence 1.0 "'ff•.mdcr to only one
punish"'1oJnt , thv r ...cissi'n, on pr')b~ti;n ")T ..,th~r'.risc, of the bc.d
c-.nduct disch"\rgtl nocess.:'.rily results in th. ffond;.;r' s esc.::lping
scri 'us punishncnt. Socond, a bod ccn~uct disch~rgc is infre­
quently "'.I1 ,'1ppropri":!.te punishnent irl t~ of \"r"lr. '!'h.. loss :)f
~ ~or involved is to be deplored. Th~ off;.;ndcr Wh0 r~ceives

this punish.-:l.:mt is :"Ilf>.ced in ~ "'n-r-v"'.lous position unrl-..:r the
Selective Service Law. The positi. n f)f th~ .'wy is no less ono­
~'1lous since in certain circ~tonccs it ~y subsequently accept
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the off~ndcr b~ck into th~ service. If the offender is not nc­
ccptcd by -Vly br.:mch of milit.:!.ry scrvic~1 the ulti.rn~tc punishment
is rcstoro.tion to civili.:'.n life with little difficulty in ob­
t..'\ining J. saf~ and cotlp:1.r::l.tiv,,"l::r lucr~tiv", position. The possi­
bility th'tt there ;1ro some r.l0n in the surnee who w;uld welcome
suCh punishr:!.cnt should n::lt b~ '"lvcrloo!{cd. In m:my inst.:".nccs,
th~ offenders night norc J.!=lpr·)priatcly bl,; scnt t':> r\;h:lbilit ....tion
ccntt:rs, or, if thoJ p"lrticul,:, circunst"<Ilc",S \larr.mt, to ~ctivc

cor.lb<::.t o.rc.:::.s. Th~ Amy l"5pcci".1 c')urt o::s.rti..u, I referred to
above, h~s no pow~r to ~djudg~ cisch:.rgc.

llR",:coITlcnd"lti.::m: As.:!. n:,:tt..:r .,r p:.licy, b'l.c. c 'nduct dis­
ch"'.Tgcs sh ;,uld n.lt bi] ....djudg...:d cxct:~t in C"1SCS where the offense
involves nnr .... l turpitud..::, 0T lIh~rc th... "'ceuso,' is neither
presently n.Jr pros;>cctivcly of :on:,-" v"'luc t· the service."

The Keeffe Rc:,-,rt:

"2. Disch"'-rrre3: The types If n"'.v".l. disc:. _1'go..lS ""-rc nw:lCrous
.:md th<3 distincti ")ns bet"lecn thu.-:l a1'", but little und'::1'st, d by
tho gener"'l pUblic, ~d, it w)ul~ s.'o, by m~ot DDnbors jf the
n",-v,l s~rvic~. This is ,no ~f the rc~sons tho B~rd hesit~ted

to rccxr:1I.m~ inr:cdi ...to dlsch"'.rgo in 1"'~'ly C:'1.:o'::Js, .l' ::l. ch·...nge
in tho f::'lr.: of disch...ree, ."!.lthough in n v~ry f..:n c",,-s,.)s its rec­
o~ln:m('1.ti.)n t·) k this f'm.

lIThis ouch S,.Cf.$ to b~ true under the v:-'1'ious st.1.tutcs ""-nd
rcgul~ti "'ns rel~.ting t., discharges:

nUnder the Selective Service :,ct 1. r.1"'.0 cl.ischnreed fran the
N:'l.V~r with either ,'1 dishon)r...blc disch'trgu I")r .:1 ba.d c.mduct dis­
chnrgc is b:'..rrvd frnr.l public l.;r:tpl?yr.l.:nt -by th..:: Vnl ted Statcs
G:wCI'l1!lcnt. It docs n'Jt Sl.icn tn or-.tter, in th\,l CC-SO ~f ". End
C'nduct Dinch,1rgc, :'ihcthcT it n,".S n-N.2.rdcd by a ,sUfU,'U"y or n
gener,l court narti~l"

llAny dishon')r"'.blo disc~rgw "1' b",-rt c nrluct rtisch".rgc f1")F.l
..... g~nor ...l c'Jurt n'l.I'ti."11 \'Till c.,;privc <'. rrm "f b('nefits und·)r
the Se1'vicen~nls Re~djustncnt Act )f 1944. A B...d C0nduct Dis­
ch'1.rgo fnn ". su.'T~'1ry C''lurt if fnr nutiny, sp~,"ing, 0"1''''.1 turpi­
tude ~r l'rilful 'lnd persistent msc n(!uct r.l.".:: :Uso r)b ,1. n1Il of
the bl.lnefits un~cr this ;.ct. In c·.rt"in th...:r c ...sos ,"'.n un~csir~le

disch3rg~ will C.U3~ l~ss of these benefits.

1I.~ c?ll....t""rcl. st1.tutc, 'ftcn confusod by thl; publie with
the statute r~13tin€ to'disch~1'gcs, renders ~ pcrs n ineligible
t? bccr:nc a citizcn, r, if h:l is :l.lr...:ady :l citiz..:n, deprives
hl.D. of his citiz.:lnship, <:md rend.. TS hill L'"lc"'.n~:"'le 'f h Jldin!"
my fc.deral ~ffice, if he h5.s b:.::cn c'.nvict,.d"by :1 C')llrt I:1:J.rtin.l
')f desertion in tL-.:: of "'"'.1'. ;, rcc.::nt '1.":'k::nr'..~nt pr")vidcs th~t
~st r ....ti not· :lctivc '~uty, ':1' re,,;nlist."1~nt 'T in'mcti n, in
tLnC'~f w~r, sh...ll S~rv~ to rest-re the n ...ti n~litv )T citiz~n­
ship, m. l the: civil :"l1d pJlitic~.l rights, so L>st. ~
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rr,\lthough this statute rcl'1tcs to the offense, as evidenced
by conviction thereof, rather th~n to the foro of disch~rgc, it
becomes inportant t~ consider it in c~nncction'with the subject
of discharg~s, bcc.:\Usc of the recent .:'!J'J.Cndr.1cnt. F'Jr, by virtue
of this n..,cn~ntJ rcstorntbn ta c.ut:; h...s the effect of restoring
the citizenship previously lost. Conversely, a failure t?
rcstnrc ~ convicted deserter, and cXLcution of his dischrrr oJ
renders pcrr.~~cnt his loss of citizenship.

"Becaus..:: of the ab')vc 5(Jri .us c mscqucnccs of ;\ dish'Jnornblc
or b~d C0nauct dischcrgc, nnd ~f ~ discharge b~scd upon a con­
viction of ~rtinc desertion, thu 3';.rd h~s suggested, in
Section VII of this R.:.pr:>rt, th:lt .... dish'·m-,r ...bl~ nr b,1{l' C nduct
discharge be executed ~nl7 up~n 0r1er f the S0cr~t~ry, 0f his
duly desiG"~ted r~pr~sent~tive. Such ~ pr~codurc h~s ~lr~a~

been proposo~ by th~ l:cGuirc, '.'hite, Judge .~rvoc~tc General., ~nd

Tedrow-Finn ~r.'lft ~rticles. It is c ntcnpi~t.:'l t:t.:l.t (.;x..::cuti'Jn
of such a ~isch:'1rgc \: ulrl b ",rc.cr",c nly :lfter r0vicvr by the
proposed Sentence Review Board.

'IIThcre is another ro~s?n why this pr ·cerl.ure w"'uld be \.jvis­
able. .... r.ish.'n"lrable or bad c1nduct disch.1.rgc f '1n ...nlisted.
nan is c"np,1.rablc t th...: disr.tisS:ll f an 2fficcr. B"lth h:lve
th", san~ 5cri;us c,nsequcnces. The l~tter can be cnrri",ct into
execution .oly "\ftl.,;r th~ case hns becn C" 'nfirocd by the Prcsic!ent
or SecNtary. T.J pcrr.ri.t executirm 'f ,~c'ishon'Tn.ble r bn.d
conduct dischnrge of an enlist0d I:L:!.n 'ltithcut requiring 0. sub­
stantially equivalent review is t~ apply a double standard of
justice. It is perhaps for this reason that .1.11 the craft
articles which rmve been prop,)sed pr~vide for exccutinn ~f 3­

discharge 'nly up'm order of the Sccr~t....ry, or his ~ul:r desig­
nated rerresent.1.tivc. The B')n.rd c'.:>ncurs in th... ge pr)p0sals.

lilt is bclievc(1 that tho .\rl.visory Council sh~ulc~ r..lviCl'/
tho whole subject of discharges, in th... lieht of the ~bovo

discussion. The .\dvisory C')uncil should' ....1so consider whether
the 1isch..1.rge syster., coul~ be siop1ific~1, ....nf' th.J nurber of
different l~inds of c'isch:.rgcs reduced. In this c ~nnecti)n, the
Council shJul-\ c-nsic1er whether the b':'.d c~n'~uct clisch:1.TGe sh.,uld
be c0ntinu~d ~n~ whether the s~1.ry court ~~rtial shoul~ c~ntinue

to h~vc the po~cr to i. se it.

"Fro::l tine t tL:0 the Board I s reviewers NC'"lnnencted th.'\t .:t
dish ,nl1r:l.b1.;l ,~isch.1.rge be ch....ngc1 tr) .... bn.~ c('n~uct ·'ischnr;:,,-,. Too
B~I.:tTf! 1 S r~luctonce to apprr'lvc such rcc"r.lr'.en~c.ti1ns lI'"!,S b.:'.s..:ld
princip.1.11y upon its in ....bility to Qscovcr nny substantial
difference beb-lCen the two. ,\s st'1.te ~ .1.b'Jve, -.ch such lisch-3.rGe
frnrn .... G~ner~ c~urt r.k1.rti~l deprives th~ r~cipi~nt ,f public
cnploynent ~~ bClncfits ~~Lor th... Servic.JDCn's ~adjustQ~nt ~ct

,f 1944. Un,ler these cirCu.~t-..rICCS th.. Bo.... rc:. felt th1.t theN W....S
no substnnti~ re~son try rcc~nn n~ :l. chanee in th.. f~rn of discharge.

liOn th... qu~sti ~n ,'llcthe:r th~ sur:no.ry c')urt o,1.rti:'\l sh.,uld



c':lntinu,~ ti) h'\V~ thi.: ro~fCr t) ir.1pQSC ~ bad c'>nduct disch:".rg<.:, the
follo;'dnC statistics ~r~ ')f interest. They in~icntc th~t sumnary
courts nartinI h,we used this f')ro If pU!1ishocnt but sp<lrL'1gly.

1946
Triols by Pr:·bntion
Sw:n.~r:r Br'.d CY.1~uct Granted

i :onth C"'urt -"'.rtL..' Oischnr·cs ;.pprovcd (6 MOS.)

Jan • 4417 166 109 77.
Feb. 3152 167 74 93

: ''"1.1'. 4516 172 92 80

,ipr. 3717 148 77 71

- :-"'Ly 3392 140 80 60

Ju.'1C 2319 148 81 67

Jul¥ 2718 104 64 40

:"ue· . 3038 138 76 62

Sept. 1962 96 58 38-- -
T!tnls 29,231 1299 711 588

-lWigur;::s supplied by Captain 8untcr '10 ,x1 of th.; Bureau af N:w·'l.l -:'crs""lnn01.
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lilt h,1.5 been su::gcstcfl th~t th... p'~VTor of the sU"1l;nry court
rr.~rtinl to irposc c~nfincn~nt be sub3t~~tinlly increased. If this
is dono, it nir,ht renovo th_ r1.:65)n f')r th~t c~urt h~ving povror
t> give n bw~ c'n':uct ctisch~rG<J. 0n th ... 0thor"h·1.n rJ, it ;-U.'1ht
be "!, r0'15,n 'I:h.."/ such pO"..:::lr sh:ml,t b._ cl"\ntinu .. _~. Thcr0 nir;ht, ':)f
cour~oi 1? ... S'JI1.. inCr0':l.S0 ~n th" n~J:ler of tr~:'.ls by concr.1.1 court
O-1.rb..'l ~f th~ p,'Her to g~vr..: :1 b.-v. c 'n(~uct cl.~sch~rg..: '1·ti..lre taken
D.l'tiJ.] fr'}D th(; 5\.111r.lLl.r'J CQurt r.t'lrtinl.

tlIn ;my cv<.Ont, no bad c. n-:1uct lisch."..rC", wh"th( r L-:p""scd
by :. ccner'll nr .:'!. SUfu:'!.:J'y c~urt ;.:':.rti~l sh 'ulrl b c ....rri..:d into
cxccuti",n ..·rith".ut rQVi011 by 1. Scnt<.:ncoJ Rl,,)vL \1 B6 rt1 "'.ll,l the
Sccrct.:.ry or his ltuly 3.!Jp::>intec. rcpr<.:scntr-tives.

"The first D;:lil--.ntinl: Rc~ ,rt r0C "In! cnc.:crl. t'1:lt thv su:-r.vy
c)urtls· \"lcr t in.r:''":sc ~ b1.d c-n(~uct 4isch.:trec sh--ul,' b.:l r0c:m­
si1cNcl. Th... Bon.rd belicvZ:s th.1.t th" pr)pcso{~ :ldvis .ry C1uncil
sh ul~ stur~~ this qUQsti0n.



The V~dcrbilt Rcp0rt (~rqy) rccGnn~nds:

The Scconr. B:".11-mtinu, ::cGuirc J nn' /hitll rce n.I"l:md"!.tinns
dn not ned t·) nbovc.

lITh...rc sh'1ul~ be an :l-:,~iti n....i t~-p0 ..,r ·l.isch'lr&.:..; omol:t,
n r!isch~rGc fJr unfitness sir1il.:lT t l'l, 5 -callcc. lIblu-: disch~rgc"

in Dreier th~t ~ sentence -f ~ish noriblu 'isch~rco sh)ul~ be
r0scrv"::G r -,r cxccption::l1.l~r ;:;r ....vc :-.n'· hcin0us C'ff ....ns.:.:s. II

lOB,...
P.B

II RECO:'''~D.\TION:

1:cn"'r~:iun f~,r the '\rn::J J .•G fr~r.1 the St'1.tut"lry R",vision
Gr0Up, llm" ;.:n~il.t DivisiC'n, o_o,e, ,i,::l,L'; 6 :.lIb. 148, incic:l.ted
that since H. '. 108 h:lS ""nl~' ..... c-Utltcri:\l relati.mship to
r:rilit:lry justice, it r.li.:;ht be l.l:icin:'.te(~ fT'rl the :.rticlcs of
"f.'!.r l.n~l pl-l.ccd ols~Hherc in the U. s. Code •.

lithe BO'\rd rccomncnc's th.:lt the .\dvisory Cl"!uncil stud~,.

tho wholc'subj~ct ~f disch~rgcsJ b~th r.isciplinary nnd ~­
istratiVI,,). Such study "i.ll be l.ssistcn sr""o.tly by th.:: curNnt
study of Joint .hny-tbv;: ?crs ~·nnlJl B ).:lru which He W1~crst

is c':'nsidcring th.::l rcconn~n1.:lti -:1 of uniforc types of c1J.S­

ch:'1rgo..ls f' r both scrvic.::s. II
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Uniform Code of Uilitarv Justice-- '

Subject: Oath of Enlistncnt, A. W. 109.

T. Arr~ Provisions

Uo cor.ncr.t.

2. ~;a.nu:11 for Courts-Hartial

1. Articl..:s of Har

Navy Provisions
~ -II.

No change.

"ART; 109. oath of Enlistmr.t.- At the ti.1C of ~is cnlist­
oont, ;::v.;;.ry soldier shall take the following oath or affirna­
tion: II, do solcrmly s\lcar (or affim) that I
\ri..ll b..:ar true faith and allegiance to the Uritcd States

. of A-...:ricaj that I Viill serve th..:n hon.... stl:r and faithfully
"gainst all their cnemes rmocso.::vcrj a.nd thet I will obey
the orders of the ~~sidcnt of the United States and the
orders of the offic~rs appointed ov~r ~~, accordL~g to
the ruh.:s and Articles of '.ar. I TI-.is oath or affimation
nay b..: tak~n b~forc an~ officer."

J. Public L~w 759--BOth Congross, Chaptvr 625-2D Sossion

1. Articles for tho Govcrnncnt of the Navy

I~o like provision.

I

34 v.s.c. 593 provides that Navy offic~rs and enlist~d

ncn shall take the oath of allegiance provided for officers
and men of the Ar~' and llarinc Corps.

III. Differences

•,
None except that oath is included in Articles of Har

and Title 34 U.S. Code.

IV. Reconncndations

The Statutory Revision Group of the Army Conptrollerts
Office indicates that this provision might be o~tted fron the
Articles of V:ar. Letter CS~"'.::-L, 6 Aug. '48.

FEL - 1
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Unifonn Code 2.f. Hilitary Justice

Subject: certain Articles to be Read and Explained.
A. :1. liD •

I. ~ Provisions

1. Articles of '.;ar

"ART. 110. eertain Articles to be Read and 3xplained.--Articles
1, 2, and 29, 5~ to 96, inclusive, and 104 to 109, inclusive,
shall be read and explained'to eve~y soldier at the time of
his enlistlnent or muster in, or Vlithin six days thereafter,
and shall be read and e>q:llained once every six nonths to the
soldiers of every garrison, regiment, or com~ny in the service
of the United States. II

2. Hanual for Courts-L!artial

11Par. 126. Courts-:!artial-RUL::S OF E ID~1CS--:·isccll.mcous

Eattcrs.

lIa, Intent--Ignorance of Law-Ieno:'ance of the law is not
an excuse for a cri....unal :lct. This rule r,my be partially
relaJr..ed by courts-martial in the trial for purely military
offenses of soldiors recently enlisted.

"For example, a recruit might bo pcrl.uttcd to show that
the Articles of Har had nover b..::cn read to him as requ:i· ~d by
A. W. 110. Uhile such evidence would not amount to a C:\..:l'lJnse,
it could be regarded by the court as an extenuating circwnstancc. l1

:3. Public Law 759--BOth Congress, Chapter 625, 2D Session

"Sec. 240. Article 110 is amended to read as follows:

II ..\RT. 110. C'!:P.'rAIN ARTICr..cS OF -AR 'IT) BB P.EAD ()f/' ,:v!1LAINED­
Articles 1, 2, 24, 28, 29, 54 to 97, L~c1usive, 104 to 109, in­
clusive, and 121 shall be read or carefully \";xplain,;d to evury
soldier at the time'of his enlist~nt or must~r in, or \dtbin
six days thereafter, and shall be read or cxplain0d once .;;vcry
six months to the 501di;:lrs of cv"ry garrison, rcgi.I!lunt, or conpany
in the service of the United Stat...:s. And a comr>l....te toxt of
the Art::'clcs of Jar and of the I:anual for Courts-Hartisl shall
be nade available to any soldier, upon his Nqucst, for his
personal ;:..xa;.ri.nation. II

II. Navy Provisions

Articles for the Govern'Il..nt of thi:! I~avy

IIA.RT. 20 •..••.....• ::Wary comma.'1ding officer of a vessel in tho
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•
lJavy shall obey the following rules:

"Tenth ( •.......• ). -- He shall cause the Articles for the
Govcrt'lJ'rCnt of the Uavy to bJ hung up in some public part of "the
ship and read once a month to his ship I s company. . ....•...•• II

2. Proposed Navy Bill

1. V"'ndcrbilt Report, page 12.

III. Diff~r:nccs

IV. Recommcnd~tions

Article 20 is rcnumburod as Article 3 and amended
follows:

UavoJ. Courts :'.I'ld Bo~rds do.;s not cO:1tain 1.n" r)l'OV1S10n th:'. t
if a man enn show ttlat .\.G.1L rove never blJcn rc;d to him, such
evidenc0 can be rugard0d by tho court as an ~A-t(.;nu<l.ting circum­
stance.

rrSpcciJ.l cmphJ.sis should be pl·:\ccd upon the 03duc1.tion ~d
instruction of enlisted men .dth respect to Army justice. The
Articles of Wur shaull not only be read; they should be expl:\incd.
The instructions should not be confin....d to A~ticlcs r~lating

to punishm..:nt of .:.:nlisted. r.:t0n, but should include the :\.Tticlcs
d..:lnlL'lg 1'ith the rights :"..Od too prot,.ction of enlist03d men, ::;uch
.lS Articles of ·h~ 24, 97, ·~1 121.

11 Fnrttx:: r, the nc.ture ·'.!1.d th_ function of general courts­
Ill<u-tial, speci -:1. courts-oortial, sUlIlf:l3ry courts-r....1.rti...~, und
cO~"1ny punish.r:xmt should b.. expl;rl.ncd. The ..:nlist0d f..."'.l1 should
be taught thi"\.t amy dis ciplinc and army cQurts-m.'1rtiJ.l .:lro nCccSSfir'J
for his comfort, Pl'ot..:ction .:md safety; imd thn,t"thc :.rr.ty judi-
ci<:1 syst~m is not sor,,~thing for usc ag.rinst hm, but sor.cthing
which narks for him. II

The prov1s1ons in the present h.G.N. for postL~ tho Articles
o.nd reading them monthly to ship1s corr.pany h!'\vo be.::n cli..mi.natcd
in the,; proposed Navy bill. It is und.... rstood that similar ;')TO­

visions d.ll be cont~incd in a ;lC\'! edition of Havr R.::gulations
.."rhich is now being prcp..J.r~d.

IISee. 13.
to read as

II Art. 3. Officers and all others in authority 1n the naval
service shall take all necessary and !:lropcr ncasuros, under the
laws, regulations, and cnstoms of the naval service to promote
and safeguard th~ moral~, the physical well-being and tho general
\·.~lfarc of the officers and enlisted persons under thei' cOllllJ<1nd
or ch3.rgo. 11

2.

1.•

•
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Kcwffc Report, pago 289.

"Although it has bc~n said by sane tm t tho reading of
the Article s to an assembly of naval pcrsoTUlcl f1.ils to accom­
plish its purpose, nevertheless, it is felt that sOnJ:!thing is
nccomplish3d by this reading and that it should be improved
rather than abolished. II

-•

•
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Uniform Code of Military Justice--
Subject: Copy of Hecord of Trial, A. ~. Ill.

I. ~rmy Provisions

1. Articles of ~ar.

" RT. Ill. CO?Y of Record of Trial.-- Every person tried by
a beneral cQurt-oartial shall, on demand t:lerefor. ~de by
hi~self or by any person in his behalf. be entitled to a
copy of the record of trial."

2. Manual for Courts-Martial.

Par. 56 "Arter th~ introduction 01 the accused
and his eaunsel the reporter will be sworn, a~d the accused, in
the case of trial by general court-martial, will be asked if he
desires a copy of the record of trial •....•.••• "

Par. 85b .••...•... Attached to record ~ill be certificate
of delivery or receipt for copy of record deliverea to acc·.sed.

3. Public Law 759~-80th Congress. Chapter 625~-2D Session.

No cha.nge.

II. Navy Provisions

1. Articles for the Goverru;ent of the Navy.

No similur article.

2. Naval Courts and Boards.

ttSEC. 521. Copy of record for accused.-- The accused is
entit:ed to a copy of the proceedings of a general court
martiul, certified as true by the judge advocate. It is the
duty of the judge advocate to furnish such copy upon completion
of the tri~l and it shall be noted on the cover p~g~ that
this h"s be,n complied with. The copy shOuld contain a record
of all ~he proceedin~s except th~ rindin~s, sent~ncu. rBC­
omm~ndation to clemenoy. and action of the convcnin~ authority.
These latt~r rn"y be obtained by th~ accus~J, howQv~r. upon
application to the ~avy Department (J~ A. G.).

"The accused is 9.lso t:ntitl..,d to c. ccrtifi ....d copy of
a record in revision to th~ sa~~ extent as he is to a copy
of the originul proceedin6s.1I

"SEC. 522. Sa~e: Reccipt appe:;.ded.-- ThE. receipt of the.
accused for his copy of thb proceedings sh~ll be the lest
document appt.:nded to tht: record of a gem.ral court mart. .ul. II
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3. fropos~d Navy Bill.

No similar provision.

III. Differenc~s

Although both servic~s furnish copies of th~ record of
tri~l by g~n~ral court-martial to th~ accused. th~ Army pro­
vision is statutory ~nd th~ N~vy provisi~n by Rbgulation.
How~v~r. the hrmy accused must ask for the copy. ~hil~ the
Navy accused is automatically furnished with a copy.

IV. Reco~~ndations

The McGuire. ~ite. Ballantine. Keeffe, and Vand~rbilt

R~port5 make no comF.ent.

FEL-l
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Uniform~ 2!... Military Justice

Subject: Disposition of Effects of Deceas~d, A.W. 112.

I. Army Provisions

1. Articles of War.

"ART. 112. Effects of Deceased Persons.-- Disposition of.-- In
case of the death of any person subject to military law the
commanding officer of the place of command will permit the legal
representative or widow of the deceased, if present, to take
possession of all his effects then in camp or quarters; and if
no legal representative or widow be present, the comw.anding officer
shall direct a summary court to secure all such eff6cts, and
said summary court shall have authority to collect and receive
any debts due decedent1s estate by local debtors and to pay the
undisputed local creditors of decedent in so far us any money
belonging to the deceased which may come into said summary court1s
possession under this article will p~rmit, taking receipts therefor
for file with said court1s final report upon its transactions
to the War Department; and as soon as pr~cticable after the
collection of such effects said summary court shall transDit
such effects and any money collected, through the Qu~t~rmnster

Department, at Govornment expense, to the widow or legal represen­
tative of the decoased, if such be found by said court, or to
the son, daughtbr, fath~r, provided the father has not abandoned
the support of his f~ily, mother, brother, sister, or the next
of kin in the ord~r n~ed, if such be found by said court, or
the beneficiary named in the will of the d~ceus6dJ if such be
found by said court, and said court shall thereupon make to the
War Department a full report of i~s trnnsnctions; but if there
be none of the persons hereinabove named, or such persons or
their addresses aro not known to or readily ascertnin~ble by
said court, and the said court shall so find, said summary
court shull have authority to convert into cash, by public
or private sale, not earlier than thirty days after the death
of the deceased, all effec~s of deceased except sabers, insignia,
decorations, medals, watches, trinkets, m~nuscripts, nnd other
articles vnlunble chiefly as keepsak~s; and as soon ~s practicable
aft6r converting such effects into cash sqid summary court
shall deposit with the proper offic~r, to be design~tcd in
regulations, any cash belonging to decedent's estate, and shall
transmit a rec~lpt tor such deposits, any will or other papers
of value belonging to the decens6d, any sabers, insignia,
decorations, rned~ls, watch~s, ~rink~ts, ~nuscripts, and other
nrticles vnlu~ble chi~fly as keepsakes, together with an
inventory of the effects secured by said sumoery court, and
n full account of its tr~nsactions, to the ~nr ~pnrtment for
transmission to the Auditor for the War Department for nction
as authorized by law in the settlcmunt of accounts of deceased
offic~rs and enlisted men of the Army.
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"The provisions of' this article shall be applicable to
innatcs of the United States Soldi~r's Horne who die in any
United States military hospital outside of' the District of'
ColUJ:'lbia where scnt from the home f'or treatment. II

2. Manunl f'or Courts-Marti~l.

No COI:Jncnt.

3. Public Law 759--dOth Congress, Ch~ptcr 625--2D Session.

No change.

II. ~ Provisions

1. Articles f'or the Governccnt of' the N~vy.

No corresponding article.

Title 34, U~S.C. 942 provides f'or disposition of' ef'f'ects
of dec~ased naval personnel.

III. Diff'~rence8

Since these provisions have no connection with military
justice, differences ~ill not be discussed.

IV. Reco~endations

The Statutory Revision Group of' the Off'ice of' the Army
Comptroller recommends that this provision be placed elsowhere
than in the Articles of War. Letter CSACM-L, 6 Aug. 48.

FEL-l



•

•



A"w. 113
P. 1

Uniform Code of Military Justice

Subject: Inquests. A. \i. 113

I. Army Provisions

1. Articles of War.

IIART. 113. Inquests.-- When at !:tny post, fort, call'.p~. or other
place garrisoned by the military forces of the United States
and under the exclusive jurisdiction of the United States, any
person shall have been found dead under circumstances which
appear to require investigation, ~he commanding officer will
designate and direct a summary court-~artial t~ investigate the
circumstances attending the death; and, for this purpose, such
sucmary court-martial shall havd power to 5~on witnesses and
examine them upon oath or affirmation. He shull procptly trans­
mit to the post or other comm~der a report of his investigation
and of his findings as to the cause of the death."

2. Manuul for Courts-M£rtial.

No comment.

3. Public Law 759--60th Congress, Chapter 625--2D Session.

No change.

II. Navy Provisions

1. Articles for the Government of the Navy.

No corrosponding article.

2. Naval Courts ~nd Boards.

Par.
life

723.
from

Whon to
accident

be oonvened (Court of Inquiry) I "Loss of
or under peculiar or doubtful circumstances.--

lIIn such oases it must be determined, if possible, whether
tho death was caused in any msnner by the intent, fault, nogli­
g~nco, or inefficiency of nny person or persons in the naval
s~rvice or connected therewith. TIhere d&ced~nt was in the
naval s~rvicc or co~~ected therewith the court or board will be
required to give its opinion whethur or not deuth ~as in the
line of ,duty and due to misconduct (in this connection see
Chapter IX), and will al\~ys find and record the f~cts as to
the status of the dece~sed as to duty, authori~Ed liberty. or
other\ris~. Unless the body has be~n lost the court of inquiry
or board of investigation will perform the duties of an inquest.
The advisability of h~ving a ffiedicul officer on the court or
board in such tl case is apparent. .J'ter convening, the court
or board will first proceed to the place whtre the body may be,
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c~refully identify it. and note the surroundings if pErti~eRtJ
the court or bo3rd will summon such medical witnesSEs ~s rr~y be
advisable, including always, it possible. the doctor'who per­
formed the autopsy if one W3S oadE. or a doctor who assisted in
or witnessed it. and will ascertain from then the exact condition
of tho body and tho medical opinion of th~ cause ot death. (I)

lilt hor.:icide is indicated, the oor.!ent 8USplolon points
towards any person, he should be accorded the rights of a
defendant.

l~berc death resulted fror.! ~ ~otor vehicle accident, the
tollowing facts. while not exhausti~, are nearly always pertinent;
(a) speed of vehicle (s) involved; (b) condition of roud;
(c) condition of traffic; (d) traffic l~ws and regulations in

~ force; (e) ~eather conditions; (f) mechanical condition of the
vehicle (8), including brakes, steering geur. lights, tires,
etc.; (g) sobriety of drivt:r{s)."

34 Proposed Navy Bill.

lJo change.

III. Differences

Under Army practice an inquest is hEld by a summary oourt.
while under Na.vy practice a court of inquiry is used. See C.S.,
A. tr. 97-103.

IV, Recommendations

The McGuire, 17hite, Ballantine, Keoffe. or Vanderbilt
Reports do not comment.

FEL-1
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Subject: Authority to AdaL~ister Oaths.

See C.S., A,'i. 19.

A. \'I. 114
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Uniform Code of Military Justice

Subject: Appointment of Reporters and Interpreters,
A. i/. 115.

I. Army Provisions

1. Articles of War.

!tART. 115. Appointm~nt of Reporters and Interpreters.-- Under
such regulations as the Secretary of iT&r ~y from time to time
prescribe, the president of a court-martial or military co~ission

or a court of inquiry shall have power to appoint a reporter, who
shall record the proceedings of and testimony t~ken before such
court or comnission and may set down the same, in the first in­
stance, in shorth~~d. Under like regulations the president of
a court-nartial or military cOODission, or court of inquiry,
or a su~ry cou,t, F.Ay appoint an interpreter, who ahall
interpret for the court or comoisfdon. '1

2. Manual for Courts-U~rtiQl.

"Par. 46. COURTS-~TlAL--PERSON1~--Reporter.--

-0.. Authority for appointment or detail.-- •••....•.••

"Enlisted men r.Ia.Y be detailed to serve as stenographic
reporters for general courts-martial, courts of inquiry, military
commissions, and retiring boards. (Act of August 24, 1912,
37 stat. 575.)

"Subject to such exceptions aB may be made by o.ppointing
authorities, and within the limitations of the stututes quoted
o.bov~, the appointment of reportGrs or the detail of enlisted
l~en to serve as stenographic report~rs is h~reby authorized,
except for summo.r~ courts-martial Qnd except for special courts­
martial, when the appointing authority does not direct that
the testimony be reduced to writing•.••......•

lib. Duties; oath; compenso.tion.-.

"He shull record the proceedings of and testimony taken
before such court or commission end may set do\vn the same, in
the first instance, in shorth~d. (A. W. 115). If a question
is ro.ised as to whether any particular w~tter is included in
the t~rm, 'proc~cdings, of and testinony taken, I the court
will determine the question in accordance with applicable law
and regulations.

"Re will be required to discharge his dutt.;ls as promptly
as practicable under the circunstances. He will prepare one
carbon copy of the typewritten parts of g~neral court-cartial
record, and such additional carbon copies thereof as may be
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required by the trial judge advocate, not exceeding the number
nutrDrized by the appointing Quthority.

"See 95 as to oa.th, and AR 35-4120 as to compensation. It

Par. 47. llCOURTS-tLRTI"",L--PERSONNEL--InterpretClr.--

"a • Authority for appointr:ent.--

"Undor such regulations as the Secretary of \1(1r cay froe
tieo to tine prescribe, the prosident of ~ court-martial or
military comnission. or court of inquiry, or n summary court,
cay appoint an interpreter. (A. ~i. 115.) luter-praters cay
be employed for courts-martial whenever necessary without
application to the appointing authority.

"b. Duties; oa:''';~l ; compensatien.--

"He sh!1.11 int~rpret for th.. court. (A.". US.)

llIn questioning a 'rl'i tnass through an interprett.r the question
should be put in the same form as when questioning n witness
not through ~n interpreter. Thus, ask l~,nat is y~~r name?'
instead of telling the interpreter to ask the \ntness TIhat his
no.r:J.e is.

"ThG interpreter should translate questions nnd ans,']srs us
given to him. Thus, if "the question is 'toh!lt is your n~rne?1

that question should be asked in the language of the witness,
and the interpreter should not use such a form as 'They want
to know what your name is. I 11

3. Public Law 759--80th Congress. Chapter 625--2D ~ession.

No change.

II. Navy Provisions

1. Articles for the Government of the N~vy.

"ART. 64. (c) Recorder.-- hny person in the Navy under
command of the officer by whos~ order a duck court is convened
may be detailed to act as record~r thereof (Fvb. 16. 1909,
c. 131, Sec. 3, 35 stat. 621) •.•......... "

2. Naval Courts and Boards.

"SEC. 361. Clerical assistance and interpretcr.-

"In all ~rials by court martial. when practicable and
necessary, the conveninb authority s~ll provide for the fUr­
nishing of clerical ~ssistance. In cases where there is no
cOI:lpetent stcnogrnphEor assigned, the court tllly require th:lt
all comounicntions, motions, and questions be reduced to
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writing and road to the court.

'll.Vhercver practicable the convening authority, if not
present at the plnco where the court is to meet, shall direct
some officer present there detail clericnl assistance fron
either the enlisted or civilian personnel under his jurisdiction.

"If a reporter or interpreter be employed, he should be
sworn. He sh~ul~ be present when the court is open but should
not be nllowtOld ~ be present during o.lo8od court. II

3. Proposed Navy Bill.

Art. 64(c) is renunbered 16(d)

III. Differences

No rcport~

a clerk for Nnvy
_3 authorized for ~~y surr~ry courts,
jdck courts is auth' rized by statute.

1'lhile

Only difference between the Amy 3nd Navy provisions as
to interprsters is that the former is statutory, while the
latter is by regulations.

IV. Recommendations

There is no comment in the McGuire, Keeffe, TIhite, Ballantine,
or Vanderbilt Report~.

FEL-l
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fTniforrr. Carll;': of !.ilitary Justice

Sllbject: Remov,11 of "'ivil Suits. A.". 117.

I. Army ~rov~sions

1. Articles of ":u

"ART. 117. Runov31 of Civil Suits.--1'llen any civil or cri!niml
prosecution is comm~nced in lOy court of 1 State 3g3inSt any
officer, soldier, or other person in the rr~litary s~rvice of the
toited States on 'lCCO'.lTtt of ',my 3Ct done undl;r color of his
office or stltUS, or in respLct to ~hich h~ cl,ims lOy right,
titl"" or authority under ..my liw of tho; t:nitt;;d St3tl,lS rt:sp;:;cting
the milit1ry forces then;of, or under the 1-\'; of \: Jr, such suit
or prosecution may 3t 3ny tL~e t~for~ th~ trial or fin31 hearing
thereof be removed for tri,l into th~ district court of the
lnit~d StJtes in th~ district ~h~re the S)~u is pending in tht:
mJnner pr~scribed in section 33 of th~ JC~ entitl~d, 'nn Act
to codify, r~vis.,;, ':lnd -jffit::nd tho; IJ'ris rdJting to the judici:lry,'
3flprov~d !t,lrch 3, 1911, "lnd the cause sh:lll th...r ...upon be entered
on the dock~t of s3id district court Jod shJl1 proce~d thercin
JS if th... CJuse hId been originJlly commenc~d in 53id district
court "md the S':lme procct;:dings hid bct:n t"lk(;n in such suit or
prosecution in said district court IS shJll hlVU btun h)d ther~in

in Slid St'lt(; court prior to its nmov,'lIJ ~md SJid district court
sh'lll hJve :'ull pO'n'er to he3.r ':>nd detE::rmine said cause. ll

~'§ 76. (JudiciJl Codc J section 33J ~mcnded.) Renoval of Suits and
prosecutions agJir.st revenue oificers.

"l"hen lOY civil suit or cri.IninJl prosecution is commenced
in ~ny court of q StJt ... '3g1inst ~ny officer l~pointed under or
acting by 1uthority of lny revenue l1W of the United Stotes J or
against 'lOy person 'Jcting under or by authority of any such
officer J on Jccount of any ~ct done under color of his office,
or of 1ny such lJwJ or on account of ony right J titl~J or
1uthority cl1imed by such officer or other person under 3ny
such llW, or is commenced against 9ny person holding property or
est~tc by title derived from 3ny such officer ,nd 1ffects th...
validity of any such revenue l,w, orlgJinst Joy officer of the
courts of the United States for or on lccount of ,ny .:lct done
und~r color of his office or in th~ ~rfonm~nce of his duties
'.IS s,.tch officer, or vhen ,:my civil suit or crimin.l1 pros<;:cution
is commenc~d 19ainst ~ny person for or on ~ccount of anything
done by him while In officer of either House of Congress in the
dischlrg~ of his offici3l duty in executing any order of such
House, the s~id suit or prosecution mcy 1t Jny time b€forli the
trill or fin~l helring th~r~of be rcmov~d for triJl into th~

district co rt next to be holden in th~ district wh~r~ th~ sam~ is
pendinp,' upon the pe~ition of st.ch d(;fl;:nd3nt to s:lid district
court ,gnd in t •.c. follo'1n .... mmn..,r: S'3id p..;tition sh311 set forth
the nHure of tne s';it or oros..,cution ~nd be verified by ~ffid3vit. .
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3nd, top~ther ~ith ~ certific~tc signed by an 1ttorney or counselor
~t Ii. of some court of rucord of the StJte ~her~ such suit or pro­
secution is commenced or of the Unit~d St3t~S st)ting th~t, JS
counsel for th~ ~titioner, he h3S cX3nined the procc~dings 193inst
him sod carefully inquir~d into J11 th~ w3ttcrs set forth in the
petition, 3nd th3t he believes th~~ to be true, shJll be pr~sented

to th~ slid district court, if in s~ssior.J or if it be not, to the
clerk thcr<::of It his office, md shIll bl:: filed in sJ.id offic~. The
C3use sr..lll thereupcnbe (;ntcrcd on th\; docket. of the district
court lod shJll proc~~d J.S 1 c,us~ origin111y cornmunced in thJt
court; but III bJ.il Inc oth,r s~curity given upon such suit or
prosecution Shlll continue in like force 10d ~ffoct ~s if the
S~ffie h~d proceeded to fioll judgment Jnd cx~cution in th~ Stlte
court. l'h~n the suit is comm~nced in thf;; StJt<. court by summons,
subpocnj, petition, or ~ny other process except c)pias, the clerk
of the district court sh.ll issue J writ of certior1ri to the
Stlte court rcquirin it to s~nd to the aistrict court the r~cord

3nd the procE:cdinl1s in the c IUSC. • h,:n it is cOClllenced by C'lpi3s
or by ~ny other simillr fonm of proceeding by which 3 p~rson~l

arrest is order~d, h~ shJll issu~ 1 writ of habc3s corpus cum
C3US3, 3 duplic'ltc of \'.hich Sh"lll be delivered to th(; chrk of
the Sbto court or left ''It his offic~ by th~ m"Hsh31 of th~

district or his deputy or by some other p~rson duly Buthorized
thEreto; lnd th~rf;;upon it sh311 be the duty of th~ StJte court
to st~y 111 further proceedings in th~ C1US~, lnd the suit
or prosecution, upon delivery of such process, or lC3ving the
saoe 15 ~fores3id, Shlll be h~ld to b~ r~moved to the district
cOurt, ~nc lny furth~r p~c~cdings, trill, or judgm~nt th~r~in

in the St;tc court sh~1l be void. If the def~nd')nt in the suit
or pros~cution be in actull custody on mesne process therein,
it shjll be the duty of th~ ~lrsh31, by virtu~ of th<. ;rit of
h,be1s corpus cum c~usa, to t3kc the body of thu dcf~nd~nt into
his custody, to be dCllt vnth in the C1US~ according to l)w 1nd
th£ ord~r of the district court~ or, in vac~tion, of any judge
thereofj lnd if, upon th~ rtffiovJl of such suit or pros~cution,

it is m~dc to nOlr to the district co~rt th~t no copy of the
r~cord lnd procccdinps th~r~in in th~ St.tc court c;n b~ ob­
t~ined, th~ district court ffily )llow 3nd r~quirc th~ pl~intiff

to proc~~d de novo lnd to fil~ J decljr3tion of his C3use
of ~ction, 1r;d th~ pJrti~s mlY thereupoh proceed 15 in ,ctions
ori~inl11y brou~ht in said district court. On f~ilurc of thu
pllintiff so to proc~ed, judement of non prosequitur may b~

rendered "1l!;<Jinst him J with costs for the defend3nt." 28 U.S.C. 76.]

2. !:lnu1;1 for Courts lbrti3l

No comoent.

3. Other Int~rpret3tion

A soldier of the United States ;Jho murders ~ citizen of the
stltc hIS no right to th~ remov31 of \ prosecution from j st~te



• A.t'.'. 117

P. J

"ART. 117. Rll.OV.L OF CIVIL 5':IT5.-

III. Differences

II. N1VY Provisions

civil nJtur~ ~glinst n3vql pcrsonn~l "Jcting inSuits of

Thert: is no correspondin!" provision in tho:; ·.GN, hm~l;ver, the general
stltute ~s to removal ~ould apply to n1val personnel ~ctinp in
an officill C3P1city:

II~ 71. (Jucicial Cod~, section 28, :lmended,) Rl:!moval of suits
from St3te Courts.

11'''hen :lOy civil or crilr.in'\l prosecution is commenced in any
court of J State of thE. !"oited States against any officer, soldier J

or oth~r person in the military s&rvice of the United States on
Jccount of ~ny act done under color of his office or st_tus, or
in respect to .hich h~ claims ~ny ri~ht, titl~, or authority
under 3ny l~w of tnt Vnited St3t~S respecting th~ ~litary forces
th.::rcof J or undoJr the In. of '.-ar, such suit or pros~cution may .it
any t~~ befor~ the tri31 or final h~".lring thereof be r~ved for
trial into t~~ district court of the United StJt~s in th~ district
wh~re the S3C~ is ~nding in the mJnner pr~scribed by l3W, and
th~ C1use sh~ll ther~upon be ~nt~r~d on th~ docke~ of such district
cO'... rt, 'hich sh'!ll proceed JS if th~ ClUse h3d bt:(;n origiMlly
corrmenccd th~r~in 'nd sh311 haVe full power to h~1r and determine
s:lid C1USl;l."

court to a laderal court under this section, where it is not con­
tended tlnt the act \-,35 done under of his office or st".ltus.
Funk v. 5t3te (1919) 208 5.ro. 509, 84 Tex. Cr. 402.

"Any suit of :3 civil nltuN, :3t lJ' or in equity, ar1s~ng

under the Constitution or IJ\.s of the L.nited St'.ltes, or tre3tics
m:~de, or \,hich sh.lll be mJd~, under th'.lir luthority, of which
the district courts of the Jnited St3tcS 3re giv~n origin11 juris­
diction, in "Joy St1te cO'..lrt, mJy be.: rl.:moved by the dcf,.md<mt
or d~r~nd3nts therein to toe district court of the Unit~d St~tes

for the propt:r district. n , ••••••• .28 U.S.C. 71.

Under A. T • 117, rr~litjry personnel hjv~ s~ci~l powers to
r'::Ir.ovc suits )~linst the!!! from st.Jt£: to feddr11 courts. N3v91
~~rsonnel~ ho"cver, rney only rwmov~ suits ~hcn th~ suit fJlls
within one of the gen€r91 remov3l st) 4tcS. 28 U.S.L. 71-77.

4. Public L3W 759--8Oth Con~ress, Chapter 625--20 Session

1. Articl~s for th~ r~vernm~nt of th~ Nsvy
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Th..:re is n:::l cOJJl!nent in the ",cGuir~, \ hitt! J &:"Ill.lntin<; J
Ke~ffeJ or V!nd~rbilt Reports .

under A. r. 117, there is no requir<;r' nt t~.lt tho.; suit
b~ oni:: of which] dist.rict C.:lurt v'ould h :Ive origiml juris­
diction.

IV. Recomncnd3tions

117 ,utho~izes remov 1 o~ cr~.in11 pros~cutions

civil suits, \hile the ~ener]l r~Dov11 stJtutc is
suits ~f J civil n1ture.

-\5suminS'" thlt due to the legisl'i iVt: history of A. ",
II?, th~ procedur~ of r~reoval viII continu~ 0 be th-t pr~s­

cribed by Sec. 33 of the Judici'l.l Code, ow"!l pe:rsonnl:!ll'lill
h1ve to use different procedure 1S to r~m~val... '
"'lS \:ell 15

limited to

,n offici~l c3p3city would fall within the c3tegory of suits
lorisinJ! under the Constitution :md bws of the United Sbtcs of
tn~ ~~n~r31 rc~ovJl st3tute, 28 U.S.C. 72. Th~ remov3! of such
suits is limit~d to those of fthich 3 dis~rict co~rt wotild hJV€
orip,in31 jurisdicLion. ~ district c~urt would h1V~ origin~l

jurisdiction of such _ suit if ~uestion of f~der3: l,w is
detcnminltivc of th~ outcome of the suits 1nd if the 'mount in
controversy exceeds $JOOO.

.Sinc~ k. •. V'. 118 has only a collateral relationship to military
just1ce, 1t has been suggested th3t this article be placed else­
where in the U. S. Code instead of the t\.rticles of liar. See
letter St)tutory revision Group, Office of Anmy Comptroller, CSACM-L,
6 Aug, 48.
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Uniforn~ Qf Hilitary Justice

Subject: Officers, Separation Froe Service, and
Right of Trial of Officers Dis.:1i.sscd
by President.
A. T,I. 118.

I. Am" Provisions

1. Articles of War

IFART. liS. Officers, Separation Frorl S...:rvicc.-- Ho officer
shall be discharged or disnisscd fron:. the service c.:-::ccpt by
order of the President or by sentence of a genoral c'Jurt­
nartial.; and in tine of p~ace no officer shall be disr:dsscd
except in pursuance of the sentence of a general co'Jrt­
nartial or in r.\i.ti3ation thereof; but the Prcsid<..:nt nay at
a."1Y tine drop from the rolls of the Arr.1,Y any officer who
has been absent from duty thrc,J r:::.onths \rithQl.lt Lave or \.n:>

has been absent L~ confin~~cnt in a prison or p~nitcnti~ry

for three r.1.onths after final conviction by a court of COIJJX;­
tent jurisdiction.11

liAR!. 1. Dcfinitions.- Thu following VlOrds Vlh..::n used in
these articl~s sh~ll be construed in the sensa indicated
in this article, anlcss the context shows that a diffor~nt
sonse is intunded, nanoly:

II (a) The \'fOrd lofficer I shall bu construed to refer
to a commissioned officer j ..•••••• It

2. Public Law 759--BOth Congress, Chapter 625, 20 Session

A. ~. 118 was not changed by P. L. 759.

A. H. 1 was M.:lnded by P. L. 759, but thu portion of
the article quotod abovo was not changvd.

3. Statutory Provisions

1110 USC 573. Trial of Officers Disi'iss d by Prcsid...nt.-

"t.~nen any officQr, dis ....issed b~' o::-der of the Pr.... sid.;;nt,
nak...:s, in vlTiting, an application for trial; setting forth, unck:r
oath, that he has been wrongfilly disniss..::d, tho.:' Pro,,;sid~nt shall,
as soon as the n~c~s~itics of th~ s .... rvicc ~Ay Mornit, conv~nc

a court-nartial, to try such of:'ic..:r on the charg..:..s on l':hich
hu shall hav<~: .:'on -lls:::-.isscri. And if a cour";-nartiti 1s not so
convened Within six oonths tron the pr... s.;nt:s.tion 0: such appli­
cation for t~ial, or if such court, b..::ing conv~n~d, docs not
award disnissa1 or death as the nishr.~nt of such offic~r, the
ordur of disr.d.ssll by the President shall ~ void. (p..S. § 1230.)11
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Decisions

In Jallacc v U. S. (1920) 55 Ct. Cl. 396, affir"cd (1922)
257 U. s. 541 it ~'2.s held that the right of the President to
disr.ti.ss an Amy officer, insofar' as it nay have b.J.;m linitcd by
l/ha.t is no\'~ Sec. 573 of Title 10, is no~'r uniop.:lir..::d, as that
s-.!ction Has sUl)Crs~ded by S3C. 1590 (Le. by A. il. 118).

L, Blake v U. S. (Ct. Cl. 1881) 103 U.S. 227, 236 it >as
held th'1t it ,e.s not the purpose of S-"c. 1590 (A. '1. 118) to
withdra~ fron the President the power to supersede or rc~~vc

an offic..:::r of the Amy by the appointr:tCnt, b'l and with the
advico and conswnt of th~ Senate, of his succossor.

5. JAG, Arny, Opinions.

Dig. J.A.G., .'lrny, 1912-1940, pago 36: tlA. 'f. liS, ··.t1ich
provid~s that I L, tL~ of peaca no officer shall be disr.usscd
cxc-.;pt in pursuanc...: of the sentence of a g..moJral court- -:artial
or in nitig=-ttion thereof', docs '1ot apply to Vc.rrant officers,
th~t artic1v b~ing lL~t~d oy the definition of the word
'officer' cont1.ined in ri. './. 1."

II. ila~ Provisions

1. Articles for the Governfl0:1t of the Nftvy

II ART. 36. Disl ti.ssel of Officurs.--

"i:o officer shall be disr.uSS0d fron the nnval servicu (;XC~pt

by thu ardor of tho President or by sent~nce of n guncral court
r.artial; and in tine of pc~ca no officer sh~ll bo dismissed
except in pursuance of the scnt-.;ncc of ~ g~nurnl court nartial
or in ritigntion thereof: Provided, That the Prcsidunt is
authorized to drop fro~ the rolls of the Navy or l;arin~ Corps
~ny !ffic~r thereof who is nbswnt fron daty vdthout lu~vc for
a period of thr":0 nonths or liOr(;, or \'110, l1'J.;ring boJen found
guilty by th~ civil ~uthoriti~s of nny offensc, is fi~~lly

scntlJllced to confinco.cnt in e. St:lt.:J or F~d.... rll p",nitQn~iary:
Provided further, That no offic~r so dropped shall b~ eligible
for rc:l.ppointo:mt .•....•. II

"ART. 37. Officer disr.isscd by Prosid;;nt tL"'y dcrond trial.-

1I',lhcn c.ny offic.... r, disrrissed by order of th~ Prcsid...:nt sinee
H:u-ch J, 1865, n"\.k(,..s, in writing, an application for trial, setting
forth, und...:r oath th.-1.t he has b..:...:n \'!rongfully dismssed, the
President sh~ll, as soon C\.S th.:l l\CC0ssitics of the service may
pcmit, convene a court ::-.artial to trj' such officer on the charges
on which ho;. sh.:lil hav", be...:n discissod. And if such court ·~rti.ll
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shrt.ll not be convened d.thin six r.lonths fron the proscnt3.ti::m
of such .:lpplic'ltion for trial, or if such court, being
conv-.:ncd, sh"\ll not .3:\mrd disr.ri.ssal or death nos the punish:'-..,;.:nt
~f such officer, the order of disaissal by tho President shall

b..:l void: Prnvidcd, That the accounting officers arc prohibited
froi.\"naking anyall':l1'1ancc to any officer of the N~vy who h'lS
b.,..:n, or nay hcrcafwr be, disni.sscd fror.!. the service and"
r..:stor.:ld to the S<'\r.lC tuldcr tho provisions of this "\rticlc, to
cxcc.-ed norc than JXlY ~s on leave for six moths iron the: date
of dis~ssal, unless it shall app~ar tn"\t the offic~r dc~~dcd

in writing, addressed to the Sccr""t"lry of the JI.:l.vy, :md con­
tinued to dcr..and as oft0n as once in six months, a trial as
provided for in this article....•... 11

2. Naval Courts and Boards

J. Proposl.::d Navy Bill

USEe. 334. Conditions ncc0ssary to show jurisdiction: When
jurisdiction over persons tCr?Jnatcs.--

as used: :eani."g of I officers I and 'sc.perior officers 1

Articles for the Govemr.'lCnt of the ?iavy.--
"B-73.
in the

'ART. 40. tIo o:'ficcr shall be disTlisscd f:-om the laval
servico except b:r sent,::nce of 'a ~ncral court r-.artial; or in
mitigation or com';lutation t~Nof, or, in time of •tar, by
order of the PT(;sid,:mt: Provi':f..~dJ That th.... Prcsid""nt is
authorized to drop frol:l th.; rolls of th.... ~Javy or ?:arim~ Corps

liSE(;. 26. Article 36 is rcnwh,,;rcd as Art. 40 and amended to
read as follo\1s:

n~/i.thin the ;;teaning of the Articles for the Government of
the rJavy, unless there be something in the context or subject
mattur repugnant to or inconsistent \~th such construction,
officers shalJ. mean colFissioned and "arrant officers; •...... 11

liThe jorisdiction of courts nartial over officers, midship­
men, nurses, and enlizted men ordinarily ends when they become
regularly separatod from thw service by acceptanco of resigna­
tion or discharge •.......

IJThe general rule is subject to tho::: foll':lVling exceptions:

II (b) An officer dismissed from the service in time of
~ar by th~ Prosid0nt htay b0 tried by court martial on his ovm
a9plication, in accordanoo ,"nth the provisions of the 37th
articl..., A.C.il ••...••• n
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any officer thereof t"mo is absent without authority froo his
place of duty for a period of three r.1Onths or more, or who,
having been found guilty by the civil authorities of any
offense, is finally sentenced to confin~ent in a State or
Federal penitentiary: Provided further, That no officer so
dropped shall be eligible for rcappointa-nt. til

usn:;. 27. :\rticle 37 is rcnu!:Jb~red as Article 41, and amended
by deleting the vords Isince 3rd, I:arch 1865. III

III. Differences

1. A. !1. liB does not apply to Am;).' v:arrant offic.::rs. A.G.iL
36 a,plics to Navy warrant and co~ssioncd .~rr~nt officers as vrell
as to conmissioned officers.

2. Under Hav.}' provisions, an officer "'he is disr.'liss;:; -' from the
service by the Presid:mt J in tim~ of ~r"r, is givon the right
to dcr:and a trial b~,T court-nartial. (CL A.G.rI. 37; :~CeJ3,

Sec. 334). Sec. 573 of 10 U.S. Code contains an identical pro­
vision applicable to ~, officers, but by decision the provision
h:!s been held to have be ... n sur:crsedC:d b:,i th.J latJr enactment of
A. II. 118, t'lhich \."&s construed as givinC the Pr:..:sident an abso­
lute right to disniss an officcr in tine of -.'!'ar. "la11ace v
U. S. 55 Ct. Cl. 396 (1920),affir~od 257 U.3. 541 (1922). Thus,
an Army officer dist'1issed by tho PNsid...nt in tir.'.o of i'rar docs
not hav~ thc right to d~r~nd a trial by court-~rtial.

The construction of A. H. 118 in ,lallaclJ v U.S. raises the
question of Hhuthcr its counterpart in A:G.H., Art. 36, (Art. hO
in proposed Navy bill) docs not nake Art. 37 (Art. 41 in proposed
Nav3" bill) of no effuct. The: case ;lOuld a...,~uar to b<.l good
authority for construir.g that th0 pot'o'er to oisr,liss given to th.:.;
President in tilXl of ~:ar is a sUI,lI"lttlr:l pow,r, the excrcislJ of
~hich can not be voided later by the failure to appoint a
court-nartial, or by ttl:. action of a coart in giving a sl..:nt.;nCC
other than d~ath or disr~ssal. Ho~ev,-,r, th~ decision in the
'~llac~ cas~ r~sts largely on the f~ct thr.t the Articl~s of
Ilar, including "hat is now ri. 'f. 118, WI..:N _nact~d subsc<lucntly
to the Act vlhich is non codifi-.:d as 10 U.S.C. 573, and that
the act containing the ArticL::s of l~r ~~?r,;.ssl.r pNvid~d th3.t
an~"thing inconsistc.:nt -:ith thc.:r:l "2.5 N;>c;;ll~d. TIl... right to
trial of .~~ offic~r cisnisse:d in tir£ of Y~r being held to
be inconsistent ','ith th.:.l su.-:-nary povr:.r given to the President
by A. W. 118 to dis!iss ~n offic~r in time of lvar, the sct
giving th..:: right to trial t"taS held to be inop....:rativ.... ..G.N.
36 end 37, on the otMr hand, W,--I"(.; ennctcd togct:tcr, 50 the
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reasoning of the Uallace decision, insofar as it depends on
ttK.. sequence of enactment of the two acts it rlcals with, is
not "holly applicable. It should b(l noted, hm~vcr, that
.~.G.I!. 37 (up to the'proviso) was derived fron·an act origi­
nally passed Harch '3, 1865; ;"hich is also the original source
of the provision in 10 Sec. 573. Si..r.lilarly, A.G.H. 36 (up to
the f~st proviso) is derived from an act originally passed
Jul:r 13 J 1866J l'.t1ich is also the original source of t he first
two clauses of A. N. 118. Thus the construction of A. ~. 118,
and its effect on the provision contained in 10 USC 573, are
relevant to til:! construction of A.G.tl. 36 and" its relation to
A.G.N. 37. Also, in their original cnactccnt, tho provision
in A.G.N. 36 "ras subscqu(lnt to too provision in A.G.~'. 37.
Also, the Wallace case vms not decided until 1920, which \,.las·
subsequent to tho simultaneous enactment of A.C.iJ. 36 a.'id 37,
so th.::rc uas no precedent at the time for their meaning.

On the other hand, the two articles af\. again to be
cnacted silr.u.ltancously b the proposed liavy bill, but this
may have been done \"1ithout consideration of the effect of the
'jallacc decisions.

IV. R.:lcor.uncndations

i1one.

F'i:L - 3
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Uniform Code £f. Military Justice

Subject: Rank'Betv~en Components and Command Yfuen Different Commands
Join, A. W. 119, 120.

I. ~ Provisions

1. Articles of ',Tar

II ART. 119. Railk aTlO Precedence Among Regulars, ~:ilitiaJ

and Volunteers.-- That in time of war or public danger,
when two or more officers of the sar.te grade a~e on duty
in the same field, dcpar~~entJ or coomand, or of organi­
zation thereof J the Pr~sident may assign the cor:mand of the
forces of such field; department, or corrma.'1d, or of any
organization 'thereof, without regard to seniority of rank
in the sasoo grade."

It A:IT. 120. Command \ihcn Different Corps or CoIMlCUlds Happen
to Join.-- '~cn different corps or conmands of the military
forces of the United States happen to join or do duty togethE;r,
the officer hieh~st in rank of the line of the Reg~lar Army,
Uarino Corps, forces drafted or called into the soJTvice
of the United States, or Volunteers, t:1Cr.:.l on dut:>.., shall,
subject to the provisions of the l~st pr~ceding article,
cOITII.w.nd thc·','.'holc and Give ordwrs for what is nc,-,dful in
the service, unless othcrwis,J directed b~r the Prc:sidcnt.lI

2. Hanual for Courts-Hllrtial

No corrrnont.

J. Public Law 759--BOth Congress, Chapter 625, 20 Session

No change.

II. Navy Provisions

l. Articles for the GovCTrl!I'lent of the N'J.vy

No corresponding articles.

2. raval Courts and Boards

No cor:::::.cnt.• 3. Proposed Navy Bill

No corresponding articles.



•
A.H. li9, 120

P. 2

III. Differences

•

•
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There arc no articles in the A.G.ff. corrcspondiftg
to Idl. 119, 120. Ch,ptor 4 of Title 34 U.S.C. (Sec.
241-261) contains statutes as to the ~ank 3nd precedence
of naval officers.

IV. Recommendations

'!here is no co,......m.~nt in the J!cQlirc, Whit,"" B.:oUantinc,
Keeffe, or Vanderbilt studies.

Since A. ~·1. 119 and 120 have no t1ir",ct rcl'ltion to
military justice, it has ~n S'~~cst~d th~t th~sc pro­
visions be dcl~tcd fro~ the Articles of :~r ~d placed
elsewhere in the U. S. Code. Sec; l~ttor Statutory Rt:.vi:iion
Group, Office of the Arny CCIllptroil'-lr, CSACL-L, 6 ).llg. 48.
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Uniforf'l Code of Hilitnry Justice

Subject: Cor..rna."d \'lhen Different Corps or CorU':1n.nds Happen to Join.

Sec C. S., A. rI. 119 - Rank Bot\(ccn COi.lponcnts, ~d
COI:lIJand 'Jhen Different Corn:mds Join.
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Eniform Code e.f Military Justice

Subject: Conplaints of ~lrong5J A.W. 121.

I. Arny Provisions

1. Articles of \Tar

II ART. 121. Complaints of . lI'Ongs. -- Any officer or soldier
who believes himself rzronged b:.- his corrnanding officer. and.,
upon due application to such co~der, is refused redress,
may complain to the general corr.anding in the locality
where the officer against whom the conplaint is tr.ade is
stationed. The general shall exar.ri.ne into said complaint
and take proper measures for redressing the \~ong complained
of; and he shall, as soon as possible, transoit to the
Department of War a true stater.ent of such cor.:plaint, vlith
the proceedings he 1 thereon. 1I

2 . Manual for Courts~artial• No comment.

3. Public Law 759-BOth Congress, Chapter 625, 2D session

lIART. 121. Ga?LAI1TTS OF \7RO!IGS.-

trAny officer or soldier who believes himself vITonged
by his commanding officer, and, upon due application to
such commander, is refused redress, may complain to the
officer cxcrcl.sing gem:ral court-martial ,)urisdiction over
the officer against whom tho complaint is made. That
officer shall cy.amine into Shit.:. complaint ane:. take proper
measures fa'\"" redressing the v,TOng complained of; and he shall,
as soon as possible, transnit to tho ~p~rtncnt of the
Arm.y, a true stat0ffient of such complaint, with the proceedings
had thereon. II

II. Navy Provisions

1. Artie}' s for the GJvcrnrncnt of the Navy

.. 2.

No eorr~sponding prOVision.

Nav;l1 Courts and Boards

"SEC. 75. Violating general orders or r..:gulations.-••........
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lICHARGE II

"VIOLATION OF A LA\"1FUL n;:Gm..:.TIO:: ISSu:m BY '1HZ SECP":T..:;RY
OF TIlE HAVY

IISpccification B

II * * ~..., on board said ship, addr..:ss and cause to be
dclivcri..'(j to the Sucrct:.ry of thl.l rJavy and to Rear Adniral
Q R:S. , U. S. Uavy, "3.n application for rc~rcss

of \~ngJ bearing thereon a numb_r of signatures of enlisted
men of the U. S. l;avy, and being in tenor as follows: 1.1c,
the men v'hose names .:lrc on this ?aper, a~ dissatisfied
with thu conditions' on the U. S. S. If conditions
can not be rornedicd, '":0 request to bv T:JJ;SF':F.F~J I he
the said P , h3ving failed to Ma~O said appliccttion
in \triting through his L-:I':'~dill.tC' cor:r..:illding officer to the
cor'm3.nd.cr in chief of tl"-iC flc~t (or squadron) to \:hich ho,
the s:l.id P , Vtas then and thurc attacnod (or to thee s..::nior officer prescnt, as the case nay be) (15). n

3. Navy RcguL'ltions

ART. 99. Any application for redress of wrong shnll
be ll'Ic1.de in \trUing through the irrmodiJ.tc corrunanding officer
to tho C07~nnder in chief 6f the fleet or squadron, or to
the senior offic~r present, and it sh~ll be'the duty of tho
lattOr to take such action in the m~tter as, in nis judg­
ment, justice and the good of tho service dern,~d.

4, Proposed Nnvy Bill

No provision.

III. Differences

Tho Anwy provision for complaints of ',TQngs is in the
Articl~5 of .hr, vmile the Navy provision is in Navy
Rcgul:ttions.

Under the Articles of \,'::s.r, the petitioner must first
seck redress fron his corrmanding officer, Then, if rcdross
is refused, he nay write the officer having general court­
r.k!rtial jurisdiction over tho corrvnanding officer.

Under Navy regulations there is no r~quireo~nt that the
~titioner first seck rcd~ss from his co~ding officer, but
he ll'.ust make his application through his corrn:mding of.ficcr to
the neet or squadron corr.:t:mder.
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Under the .i.rticles of ~h.r, a report flust be made to
tho DcpartC'.cnt of the l.:rny, (Qut..=ric: whn.t officer ?),
1'mile under rJ~vy R..-gulations, no r",porl is Ton'.tired.

A. '.1. 121 applies on1,:: to vlr<mgs by the petitioner I s
cOF..n1.nding officer; Navy rcgul~tions <lpply to :loy wrong.

IV. ~corr.cnd"ltions

Thcr~ 1s no corr.cnt in the i:cGuirv, 'Jhi.tc, Ballantine,
or Ko~ffo Reports.

The Vandl.l:rbilt IWport rccor.ncnds:

IISpecial cr..ph<:!.sis should be placed upon the cc.ucation
~d L1struction of enlisted ncn with rcSp0ct to A~ justice.
Tho ,\rticlc=s of '/l;?r should not only bt! r<J~d; th~y should
b·J expla.ined. The instructions should not be confined to
Articles Nb.ting to punishncnt of cnlist0d men, but should
include thQ l'.rticlcs denling with the rights and the pro­
tection of enlisted ncn, such ll.S Articles of "Tar 24, 97,
o1.nd 121. 11



APPENDIX

Unifo~ ~ of Military Justice

Subject: Authority of Officers nfter Loss of Vessel, Ar~ 4.

1. ... rm;y Provisions

No similar provisio~.

II. N3VY rrovisions

1. Articles for the Govern.'7.ent of the t~.:ivy.

lI~rticle 21. Authorit;r of officers after loss of vessel.-

,,\ hen the ere,." of any vessel of th~ United ,:)tates are separated
from their vessel by weans of her wreck, loss, or destruction, all
the command ~nd a thority _iv~n to ~he officers of such vessel shall
r~m3in in full force until sllch shipls company sh311 b~ regularly
discharg~d frorr, or ordered again into service, or until 3 court
martial or court of inquiry shJll b~ h~ld to inquire into the loss
of said vessel. And if 301 officer or man, ~fter such wreck, loss,
or destruction, 3Cts contrary to th~ d1sciplin~ of the N3VY, he
shall be punished 3S a court ffi3rtial tn3y dirt.:ct."

2. Froposed hJvy Bill

tlART. 4.

IIl1'hen the crt.:\'1 of any v~sst.l or 1.ircnft of th~ United St.Jtes
are s~parated from their vessel or 3ircT1ft by m~1ns of its wreck,
loss, or d~str.ction, )11 th~ comm~nd lod lcthority given to the
officers of such v~ssel or Jircnft shl11 rem3in in full force until
such crew sh3l1 be regu11rly disch1rgcd from or ordered ~g3in into
s",rvice, or until 1 court ffi':rtial or court of inquiry shall be held
to in"ui!'e into the loss of Slid vessel or "lircr ft.11

III. Diff~rt.:nccs

Tht: ,uticles of "Jr cont3in no cornpJTilblf.: provision.

IV. Reco~m~ndations

None.

Fa - 1
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APPENDIX

rniform Code ~f Military Justice

Subject: Divine Service. A.G.N. 2.

I. ~ Provisions

Provisions relating to Chaplains and duties of commanding
officers in regard to divine services arc in ~R 60-5.

II. Navy Provisions

1. Articles for the r~vernment of the Navy

"Article 2, Divine service.-

liThe comrroanders of vessels and naval stations to which chaplains
are attached shall cause divine service to be performed on Sunday,
whenever the weather and other circurnstanc~s allow it to be donej
and it is earnestly recommended to all officers, 5~amcn, and others
in the naval service dilig~ntly to attend at ~very perforr.~nce of th~

worship of Almip'hty God."

2. Proposed Navy Bill

No change.

III. Differences

No discussion, as not within purvi~w of military justice.

IV. Recommendations

None.

Comment: AS this prov~s~on is not rclat~d to military justice,
it mi(l'ht be placed els':Ylh.:re in naval statut~s.

FEL - 1
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APPENDIX

Uniform~ of Military Justice

subject: Authority of Officers of Separate Organi~ation

of Marines. ~GN 46.

I. ~ Provisions

No comparable provisions.

II. Navy Provisions

1. ,~rticlE:ls for the Government of the Navy.

n~T. 67. Authority of officers of separa.te organization of
marines.-- When a force or marines is ~mbtlrk(od on a naval
vessel, or VEssels, as a separate organization, not a part
of the authorized complement thereof, the authority nnd powers
of tho officers of such separate organizations of marines shall
be the same as though such organization wore serving ~t a
navy yard on shore, but nothing herein shall be construed as
impairing the p~ramount Quthority of the co~nding officer
of any naval vessel over the vessel under his command and all
persons emb~rked thereon (Aug. 29, 1916, c. 417, 39 Stat.
586)."

2. Proposed Navy Bill.

Article 67 is renumbered 8.8 Art. 46 /lud tho "nnvy YFlrd"
nre changed to lInavo.l stntion."

II I. Di Cferences

The Articles oC ~ar contain no comparable provision.

IV. Recommendations

FEL-l
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