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a noncommissioned officer, a private, or any other cnlisted

(c) The word "company" shall be understood as including

a troop or battery; and

< (d) T?c word "battalion" shall be understood as including
a squadron,

2. Public Law 759—80th Congrcss, Chapter 625-2d Scssion

Wirticle 1 is amended to rcad as follows:

a comnissioned officer,
"(b) The word 'soldicr!' shall be construcd as including

a noncommissionzd officer, 2 private, or any other cnlistcd

man or vonan,




)
"(c) The word 'company" shall bc construed as includ-
A
3 y o 4 ;= & e 3 o= e - P % Jm -
1ng & iroop, baticry, or corrcsponding unit of the ground

or air forecs,

1, Articlas for the Government of the United States Navy

3. leaning of Tofficers! and 'superior o
uscd in the articles for the Governmont of the Havy,—
fithin the neaning of the Articles for the Government of
the Navy, wnless there be something in the context or
subjoct matter repugnant to or inconsistent with such
construction, o f £ 1 c ¢ r s shall mean commissioned

and warrant officers;l supe rior of' ficers

shall bec held to include netty officers of the Navy and

N 2. Proooscd lavy Bill
"5(c) ’hocver aids, abots, counscls, commands, induccs,
or procures the commission of any offcnsc by another is

a principal,”




Articles shall be construcd in the scnsc indiecatced in

-t

n(a) The word 'officer! sholl be construed to

refer to cormissioned officer and yarrant offiecer, male

"(c) The words 'officor in charge'! shall be construed
to mean only an officer rcgularly ordercd, detailed, or

dcsignated as offiecer in charge,

"(d) The words Ycomriissioncd officor! shall be con-
strued to include coumissionqﬂ warrant officers, in addi-
tion to commissioncd officers,

t(z) The words 'supcrior officer! shall bc construed
to include supcrior petty officoers and superior non-
comriissioned officors of the naval SJP?iCU, in addition to

superior officers of the naval service,

j ®(f) The words 'cnlist', 'onlisted!, 'enlistment'!, and
tonlisted porsont sh: bz construcd to include induct,

y inducted, induction, and inducted person, respectively,

3 in addition to cnlist, cnlisted, onlistment, and onlisted

person, respoctively,




strucd to inc}udc toerm of induction, in addition to torm
of enlistment,
"(h) “ords used in the masculine zender shall be con-
strued to include females as woll as nnlss, !
III. Difforcnccs
article of "ar 1 now in force defines the words "officer?,

"goldicrt, "company', and "battalion!, and Public Law 759 cnla
tiwwo of these definitions and defines the word “ecadet!,

The prosent firtieles for the Government of the Navy define the

vords "officers" and "supcrior nffic,rs."

Under 2 proposcd revision, i, G. N, No, 48 would definc the words
"offic.r!, "commanding officer", "officcr in charge', "commissionad
of ficer', “"superior officer," "onlisted porson” and alliosd terms,
"term of onlistment," and provide thnt masculine terms shall includo
fomalos,

The proposcd naval bill also defines the word "prineipal"
which is not dcfined in Articlcs of ilar,

The differences between the Articles of ‘/ar, as amonded, and

the suggested apmendmont of the Articles for the Govornment of the

A. 7' defines "officor" as a commissioncd officor. The
A, G. N, definition includes commissioncd officers, warrant officcrs
and females. Under established .rmy practice varrant officers are




10 counterpart for the

that ., . 40 provices for action by the "officor cortianding for
> Noneo 4is§;':gv »ffiecrs,
onen, i, 6. I, defincs
"enlisted" and ~llied torms as including inductoes,
Ao Ve as including a troop, battory, or
correspending unit., . G. ll. contains no such dafinition,
A, ', defines the word ®“eadet" (U, 8, 'L, 4.). A, G. N, contains
no comparable definition,
A8 pointod out above, ., G, H, docs and A, W, does n “efine
- AL FAE A

IV. Recormended Provision

The /irmy considers that the definitions contained in A, 7. 1
sorve a uscful purpose and the proposal to includce definitions in
oe Gg 11, scons to recognize their value,

i'odern penal ecodes scck to sct forth clearly and concisely
vho are offunders and whot are ~ficnses vithout resort to jur

interpraotatiocn, TInclusion of ncedad cdo

4 forn to this trond,

lating uniforn definitions,




llo great difficulty should be encountered in
ciinition of "ecormonding officey" and z21licd terms,
It scens obvious that the ihvy orop 1 to inclucc inducties
in tha definitisn of "enplisto? ren! 45 hath ~anronriat “i Anntsakl
' 4 " | ' LS N P 4 whio 1 O L 4 ded R - wil i & b} L O LLIGLLG g
Because of diffcroncos i rganization sone difficulty may bo
neountercd in preparing a uniforn definition s to all
unies, e.g, "conaanyt,
a4 defin®iion of tho word “ecadot" for the Arry and Jdir
voul eas to be Drecticable, but corrasponding Navy torm is
He--il
ni
to a uniforn definition of the word

. s

V. Further Cornent

article of "ar 1, as now in force, provides that: "The follawing
woprds when used in these articles shall be construcd in the sense
indicated in this Article unless ghu eontext shows that a diffcrent
sense is intended, namoly,:!

Then follow sub-paragraphs (2), (b), (¢), (d), which define

i, R, 2575, as roportod to the Housc of Represent-tives by the

House Cormittce on Armed Scrviess, rotains the introductory paragraph










’ Uniform Code of Military Justice

Subject: Persons Subject to Military or Naval Law.
fhe Wa £

I. Army Provisions

1, Articles of War,

a. "ART. 2. Persons Subject to Military Law.-- The following
persons are subject to these articles and shall be understood
as included in the term 'any person subject to military lew’',
or 'persons subject to military law', whenever used in-these
articles: Provided, That nothing contained in this ict, except
as specifically provided in irticle 2, subparagraph (c), shsll
be construed to apply to any person under the United States
Naval jurisdiction unless otherwise specifically provided by
law.

"(a) 4ll officers, members of the army Nurse Corps, warrant
officers, Army field clerks, field clerks Quartermaster Corps,
and soldiers belonging to the Regular Lrmy of. the United States;
all volunteers, from the dates of their muster or acceptance
into the militury service of the United States; and all other
persons lewfully called, drafted, or ordered into, or to duty
or for training in, the said service, {rom the dates they are
required by the terms of the call, draft, or order to obey

the same;

"(b) Cadets;

"(¢) Officers and soldiers of the Marine Corps when detached
for service with the armies of the United States by order of
the President: Provided, That an officer or soldier of the
Marine Corps when so detached may be tried by military court-
martial for an offense committed against the laws for the
government of the naval service prior to his detachment, and
for an offense| committed against these articles he may be
tried by a navel court-martial after such detachment ceases;

"(d) 4ll reteiners to the camp and all persons accompanying
or serving with the armies of the ¥nited States without the
territorial jurisdiction of the United States, and in time

of war all such retainers and persons accompanying or serving
with the armies of the United Stateg in the field, both within
and without the territorial jurisdiction of the United States,
though not ctherwise subject to these articles;

“"(e) A4ll persons under sentence adjudged by courts-martial;

"(f) All persons admitted into the Regular Lrmy Soldiefs'
\ Home at Washington, District of Columbia.

"Patients in the army and Navy General Hospital, Hot
Springs, ark. (act of March 3, 1909; 35 Stat. 748,)=
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"Personnel of the Coast and Geodetic Survey transferred
to the service of the Tiar Department. (Sec. 16, act of May 22,
1917: 40 Stat. 88.)

"Personnel of the Lighthouse Service transferred to the
service of the Tiar Department. (ict of sugust 29, 1916: 39
Stat. 602.)

"Inmates of the lational Home for Disabled Volunteer
Scldiers. (R. S. 4835.)==

"Personnel of the Public Hezlth Service detaile
f

d i
time of war for duty with the army. (J. R. No. 9, July 9, 1917;
"“SD St:.to 242. )

"Ivmates of the Soldiers' Home. (R. 5. 4824.)%*x

"Civilian employees, Dig. J. 4. G., February, 1 73
Dig. J. 4. G. 1918, pp. 79, 195; Dig. J. 4. G. 18919, pp 339,
G. Lpril-December, 1917,

"liembers of Red Cross, Dig. J. a.
C.M., U.S. army, 1528,

98; Dig. J. 4. G. 1819, p. 96." (M.
204, )

o
. .

*For further legislative references sse 24 U.S.C. 20,
**R. S, 4835 has been repealed; sce 24 U,8.C. 137,

**2This category of persons is covered by «.W. 2 (£); see
24 U.S.C. 54,

b. 4dditional statutory references influencing the jurisdiction over personss

(1) Inductees: Sec, 11, Selective Training and Serwvice hLct of
1940, 50/ U.S.C., App.8311, construcd in Billings v. Truesdell,
321 U.S..642, 559, 1944; and Sec, 12, Selective Service act
of 1948 (P.L. 759 of 24 June 1948,)

(2) Personnel of the Medical Department of the Navy serving
with & body of Marines detuched for service with the lArmy
by order of the President: act of 29-Aug. 1916, ch. 417,

39 Stat, 573, 34 U.S.C. 716; cf. sec. 8, M.C.M., U.S5. army,
1928, p.

m

.

(3) Lighthouse Services Transferred to the Coast Guard
Reorganization Plan Bo. II, Sec. 2, 53 Stat. 1432, ef
1 July 1839, set out umder 5 U.S.C. 133t; cf. also Ae
5 aug. 1939, ch. 477, 53 Stat. 1216-12-17, and act of
. 1941, ch, 290, 55 Stat. 585. Cf. 33 U.S.C. 757-758.

: (4) Commissioned corps of the Public Health Service when
constituting a branch of the Army in time of war: Act of
1 July 1944, ch, 373, title II, Sec. 216, 58 Stat. 690,
42 U.S.C. 217,
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(5) Persons trisble under law of war by military tribunals,
including, but not limited to, spies: u.ii. 12, cf. also
Lsdee 15 cnd 82,

(6) Persons who, while in the army, committed an offense
againgt A.7l. 94, and were then separated from the Army:
Py .‘-1 - 94.

(7) Officers dismissed in time of war by order of the
President and requesting trial by court martial: Sec, 1230 R.S3.,
10 U©.5.C., 573. Cf. Military Laws of the United States,
8th ed., 1939, Sec. 227, p. 1lil.

(8) Prisoners of war in Lrmy custody: The law of war and
the Geneva Convention of 27 July 1929 relative to the
Treatment of Prisoners of Lwar, Treaty Series No. 846, 47 Stat.
2021. Cf. Znemy Prisoners of liar, .ar Department Technical

Manual Tl 19-500,

(9) Persons in contempt of court: aA.u. 32.
2. Public Law 759--80th Congress, Chapter 625--2D Session.
Title 11, Sec, 202:

"SEC. 202. article 2, subparagraph (2), is smended to read
a8 follows:

“i1(a) All officers, warrant officers, and soldiers
belonging to the Regular Army of the United States; all
volunteers, from the dates of their muster or acceptance
into the military serwvice of the United States; and all
other persons lawfully called, drafted, or ordered into,
or to duty or for training in, the said service, from the
dates they are requited by the terms of the call, draft,
or order to obey the same;"

II. Nevy Provisions .

1. ALrticles for the Government of the Navy.

There is no statutory provision closely comparable to A.u. 2,
except the following:

a2, Retired officers of the regular Havy:
Sec. 1457 R. S., 34 U.S.C. 389.
. b. Midshipmen:
Acts of
23 June 1874, ch. 453, 18 Stat, 203,

2 March 1895, ch, 186, 28 Stat, 838,
1 July 1902, ch, 1368, 32 Stat. €86,
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3 Morch 1803, ch. 1010, 32 Stat. 1198,
9 jSpril 1908, ch. 1370, 34 Stat. 104-105,
11 Dec. 1945, ch. 562, 59 Stat. 605,

34 U.S.C. 1061 et seq.;
see nlso act of 14 July 1941, ch., 292, 55
Stat. 589, (34 USC 1036-1), as amended
by P.L. 564 of 1 June 1948; and P,L. 752
of 24 June 1948,

¢c. Hdembers of Navzl Reserve and Marine Corps Reserve when
employed on active duty, etc.: 8Sec. 301, Nawval Reserve sict of
1938, 52 Stat. 1180, ch. 690, title III, 34 USC 855; cf, also
Sec. 2 of the Navul Reserve ict of 1938, 52 Stat. 1175, ch. 630,
title I, 34 USC B53s.

Limited Service Murine Corps Reserve, act of 20 Jan. 1942,
ch, 12, 56 Stat, 10, 34 USC 853 a-l.

d. Members of the Fleet Reserve and Fleet Marine Corps
Reserve; aond officers and enlisted men transferred to the retired
list of' the Navel Reserve Force or the Naval KReserve or the homorary
retired list with pay: Sec. 8, Nuval Reserve Act of 1938, 52 Stat.
1176, ch, 630, title I, 34 USC 853 d; cf. also Sec. 2, Naval Reserve
Aot of 1938, 52 Stat. 1175, ch. 630, title I, 34 USC 853 e,

e+ The Marine Corps (except members of the Marine Corps
when detached for duty with the Army by order of the President):
Sec. 1621 R, S.,, 34 USC 715.

f, The Coast Guard while serving as a part of the Navy in
time of war: Act of 29 Aug, 1916, ch., 417, 39 Stat. 600, 14 USC 3.

(By Act of 29 Aug, 1916, 39 Stat, 602, oh, 417, also
personnel of the Lighthouse Service when transferred in national
emergency to the Navy; but the Lighthouse Service has been
consolidated with the Coast Guard by Reorganization Plan Yo. II,
sec. 2, 53 Stat. 1432, effective 1 July 1939, (cf. 5 USC 133t)
and Act of 5 sug, 1939, ch., 477, 63 Stat. 1216-1217; cf, also
Aot of 11 July 1941, ch. 290, 55 Stat, 585; cf, 33 USC 757-758.)

g. The Coast and Geodetic Survey when transferred in nationa
emergency to the Navy: Act of 22 May 1917, ch. 20,816, 40 Stat. 87,
33 USC 855.

h. The Public Health Service when a branch of the naval
forces in time of war or emergency: Act of 1 July 1944, ch. 373,
title II, % 216, 58 Stat. 690, 42 USC 217,

i. 4&ll persons
(1) who, in time of war, or of rebellion against the

supreme suthority of the United States, come or are
found in the capacity of spies, or
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(2) who (a) bring or deliver any seducing letter or
message from un enemy or rebel, or (2) endeavor to
corrupt any person in the Navy to betruy his trust:
46N 5 (Sec., 1624, ert. 5, R, S., 34 USC 1200, art. 5).

j« any person who committed, while in the navul service,
any of the offenses described in 4GN 14 and then received his
discharge or was dismissed from the service: LGN 14, last
paragraph.

k. any officer, dismissed, in time of war, by order of
the President and applying for triul: AGN 37,

l. Any enlisted person whose term of enlistment ended and
who deserted prior thereto in time of peace: AGN 62.

m, Prisonsrs of war in naval custody: The law of war
and the Geneva Convention of 27 July 1929, relative to the
Treatment of Prisoners of liar, 47 Stat. 2021,

n. A4ll persons other than persons in the military service
(1) outside the continentsl limits of the United

states in time of war or national emergency accompanying
or serving with the United States Navy, the Marine
Corps, or the Coast Guard when serving as a part of
the, Navy, including officers, members of crews, and
passengers on board merchant ships of the United
States, and including those employed by the Government,
or by contractors and subcontractors engaged on
naval projects;

(2) within an areu leased to the United States which
is without the territorial jurisdiction thereof and
which is under the control of the Seecretury of the
Navy, in time of war or national emergency:

act of 22 March 1943, ch. 18, 57 Stat. 41, 34 USC
1201, Cf. Sec. 333 NC&B, 1937, as asmended.

o. Enlisted persons awaiting discharge ufter expiration
of their enlistment: Sec. 1422 R. 8., as smended by act of 3 March
1875, ch. 155, 18 Stat. 484, 34 USC 201.

2. Proposed Buvy Bill,

".RT. 5 (n) The following persons shall be subject to the urticles
for the Government of the Havy:

"First, BExcept as provided in articles 6 and 7, all persons
on uctive duty in the naval serviece, including those, not unlawfully
detained, awaiting discharge after expiration of their terms of
enlistment, and any such person slleged to have committed any offense
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agninst these .urticles during « prior period of service: Provided,
That any person who deserted and subsequently reentered and was
discharged from the naval service shall continue to be subject to
the Articles for any offense committed during the period of service
from which he deserted.

"Second, All reserve personnel of the navol service when
employed on cuthorized trazining or drill duty, with pr without
pay, or other equivalent instruction or duty, or when employed in
authorized travel to or from such duty, or appropriate duty, drill
or instruction, or «during such time as they muy by law be required
to peform active duty, or while wearing 2 uniform prescribed for
reserve personnel of the naval service: Provided, That release
from such duty stetus shsll not terminate Jjurisdiction for offenses
theretofore committed; and in such cases, reserve personnel of
the naval service may be retained on or returned to a duty status
without their consent, but not for a longer period of time than
may be required therefor.

"Third. 411 retired naval personnel entitled to receive
Pay.

"Fourth. 4ll persons discharged from the neval service
subsequently charged with having fraudulently obtained said
discharge: Provided, That upon conviction of this offense, said
discharge shall be null and void ab initio.

"Fifth., 41l persons in naval custody serving a sentence
adjudged by a court martial.

"Sixth., All former officers of the naval service dismissed
by order of the President who make written application for trial,
setting forth under oath that they have been wrongfully dismisséd.

"Seventh. Personncl of the Comst Guard, Cosst and Geodetic
Survey, Public Health Service, und other organizutions, when
actively serving under the Nuvy Department, pursuunt to law, as =a
part of the naval forces of the United States.

"In time of war or national emergency, in addition to the
foregoing, the following persons shall be subject to the irticles
for the Government of the Nawy:

"Eighth. Prisoners of war in naval custody.

"Ninth. All '‘persons ulleged to be spies or saboteurs, or
to have brought or delivered, or to have attempted to bring or
deliver, any seducing letter or message from an enemy or rebel,
or to have endeavored to corrupt any person subject to these
Articles to betray his trust.
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"Tenth. A4ll persons, other than persons in the military
service of the United States, outside the continental limits of
the United Stutes accompanying or serving with the United States
Navy, the Marine Corps, or the Coast Guard when scrving ss z part
of the Navy, including but not limited to' porsons employed by
the Government directly, or by contractors or subcontractors
engaged in naval projects, and all persons, other than persons in
the military service of the United States, within zn ares leased
by the United States which is without the territoriazl jurisdiction
thereof znd which is under the control of the Secretary of the Navy:
Provided, Thut the jurisdiction herein conferred shall not extend
To .luska, the Canal Zone, the Hawaiian Islands, Puerto Rico, or
the Virgin Islunds, except the Islands of Pulmyru, Midway, Johnston,
and that purt of the Lleutian Islands west of longitude one hundred
and seventy-two degrees west."

IIT. Differences
1. The Regular Forces.

a. There is a difference in arrangment between Al on the one
hand and proposed naval legislation and AGAS draft on the other.
AV 2 enumerates the regular forces (including retired personnel
as well as personnel on active duty without making a distinction
between the two groups expressly) and then reserve forces etc.
The proposed naval legislation and the AGAS draft distinguish
between personnel on active duty (including regular and reserve
forces), reserve personnel on training duty etc., and retired
personnel entitled to receive pay. It seems to be a disadvantage
of the proposed naval legislation and the AGAS draft that "active
duty" is not defined. Is a deserter on active duty? Is a person
on active duty during authorized leave!?

b. In view of the distinction in naval law between retired
personnel entitled to pay and retired personnel not entitled to
pay, the Army method of omitting any reference to retired
personnel at all may not be advisable.

Ce There are some groups of persons who - for varying reasons -
do not appear specifically in any enumeration of persons subject
to military or naval law existing or proposed:

(1) De facto enlisted persons, minors, etc, are not enumerated
expressly because it is recognized and seems to be settled that a

"de facto enlisted man is subject to the
Jurisdiction of a court martiasl. A
fraudulent enlistment is still an enlistment,
and a2 man so enlisting may be tried by court
martial. But where the man at the time of
his enlistment was under an absolute dis-
ability to enlist, that is to say, was under
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the age of fourteen years, or was insane
or intoxicated, he can not be legally
tried for desertion, nor for fraudulent
enlistment if he received no pay or
allowance." (Sec. 333 NC&B)

The subject matter is discussed in MCM, U.S. Army 1928, pp.
187-201; NC&B, pp. 482-483; 1 NIM, Tentative Draft No. 1, pp.
439-458; with further references. Cf, alsoc Dig.‘Op. JAG Army
1912-1940, sec. 359(3), p. 163. The above quotation, however,

"A fraudulent enlistment is still an
enlistment, and a man so enlisting may
be tried by court martiel."

is subject to s modification just in regard to trial for the offense
of fraudulent enlistment; cf. A.W. 54 and AGN 22(b).

(2) Neither Army nor Navy legislation, existing or propased,
extends to persons discharged or otherwise separated from the
service (except in case of Ali 94 and AGN 14, the Navy proposing
to abandon this exceptional jurisdiction). Cf. General Hoover's
comments in Subcormittee Hearings on H.R. 2575 (No, 125), pp.
2131-2133; also 18 USC 652; and (1947) 35 Geo. L. J. 303-27.

2. Cadets and llidshipmen.

a. It might be advisable to add cadets and midshipmen to the
catalogue of persons subject to military and naval law in the
AGAS draft. It is not too clear whether they would fall under
"persons on active duty in the armed services,"

b. The USNA Regulations do not seem to clarify that midshipmen
are subject to the Articles for the Government of the Navy; it
may be that the new edition of the USNA Regulations contains
pertinent provisions.

3. Army and Navy Nurse Corps.
a. Under Sec., 109 of the Army-Navy Nurses Act of 1947 (P.L. 36)

"except as otherwise specifically provided,
all laws row or hereafter applicable to
male commissioned officers of the Regular
Army * * * ghall in like cases be appliocable
* = * to gommissioned officers of any of

the corps established by this Act » * ="

Sec. 115 of the army-Navy Nurses act contains a similar
provision in regard to reserve nurses.

Cf, also Sec. 28 of army Regulations No. 40-20 of 22 April 1948.
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b. Title II of the aArmy-Navy Hurses Act deals with the Navy
Nurse Corps, which is established as a Staff Corps of the
United States Navy. BSec. 210 of the army-Navy Nurses ict
adds a Title VI to the Naval Reserve Act of 1938 dealing
with the Nurse Corps Reserve.

4. The reserve forces on active duty, etc.

8. The 4GAS grouping of the serveral reserve categoris scems
to be preferable.

b. Sec. 12 of the Sclective Service act of 1948 and i 2 (a)
seem to differ as to the time a selectec becomes amensble to
militury law. Under AW 2 (a), a selectee would be amenable;
but under Sec. 12, he has to be an inductee before he is
amenable to military lew. The proposed naval legislation
and the 4GAS draft do not cover this item expressly.

9. Jurisdiction over spies and other persons guilty of a violation of the
law of war:

a. The army jurisdiction is much broader as ¥ 12 gives courts
martial concurrent jurisdiction with military tribunals to try
any person for violating the law of war. The naval legislation,
existing and proposed, does not go so far,

b. wrmy and naval laws define the offense of spying. It has
been doubted whether such definition could establish o deviation
prevailing over the international-law definition. 31 Op. atty.
Gen, 356, 1918, modified by 40 Op. Atty. Gen. No. 54, Cf. U.S.
ex rel. Wessels v, McDonald, D, C. N.Y., 1920, 265 F. 754.

6. Discharged persons remaining amenable to courte-martial proceedings for
frouds against the government committed while in the services

B Note General Hoover's statements "The Federal district courts
would not generally have jurisdiction, as I understand it, unless
the offense were committed in the district, or on the high seas
or on our ships in harbor." (p. 2031, Subcommittee Hearings on
H.R, 25675 (No, 125) ).

b. Cf. Flannery case, 69 F. Supp. 661, denying constitutionality
of this court-martial jurisdiction.

Ce Navy bill deletes court-martial Jurisdiction over such persons
after separation from the service as unnecessary in view of
Jurisdiction of federal courts; cf., 28 USC, 1946 ed., 102, re-
enacted as Title 18, USC, § 3238 (P,L. 772). Federal venue might
be amended if insufficient, In regard to the underlying offenses,

18 USC, 1946 ed., 80-88 (Title 18, USC, § § 28l et seq., 371 et
seq., 641 et seqg., and 1001 et seq.) contain ample provisions.




7

8.

AW 2

£: .10

Officers dismigsed in time of war by order of the President:

a. The army does not seem to favor a right of such person to
demand court-martial trial. army and naval lows omit to provide
for any period within which the officer would have to file
his request by pain of losing his right to trizl at all.

b. The #GuS draft may offer the bast solution (also uniform 4
method in regard to officers so dismissed and officers droppat
from the rolls).

C. The statutory provisions forbidding reappointment of dropped
officers etc. should be reconsidered. The further nuvil recommen-
dations propose

(1) to delete the second proviso of Sec. 27, art.
lines 24-25, of ths Bill, which proviso would reenact
proviso of existing AGN 36 as ame¢nded by Act of 2 Apri
39, 40 Stat. 501, 34 USC 1200, srt. 36;

(2) to repeal Sec. 1441 R. S., 34 USC 227; page 25 of the
List of Proposed amendments to H., R. 3687 and S. 1338 of 17
May 1948.

Corresponding .irmy provisions may be found in Military Luws of
the United States, 8th ed., 1939, ps 143, no. 311,

Civilians

8. accompanying the army or naval forces: The naval legislation,
existing and proposed, controls only civilians overseas while
the army legislation controls civilians, in time of war, when
accompanying the armies in the fieéld, within and without the
territoriul jurisdiction of the United Stutes.

b Within an overseas area leased to the United Stutes and being
under the control of the Secretary of the Nuvy: The Army has no
corresponding provision. But AW 12 may, in effect, subject such
persons ©o court-martial jurisdiction.

Persons in contempt of court: AGN 42 has not been interpreted to allow
punishment of civilians by court martial; but wii 32 has been so interpreted.

IV. Recommended Provisions

The AGN draft of 17 May 1948, 4rt. 5 (a), Second, proposes to add the
following categories of naval reserve personnel to the reserve categories
now subject to court-martial jurisdiction:

(a) "when in possession, custody, or control of sny classified
material;
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(b) "when having received knowledge or control of any classified
informution;
(e) "when charged with 2 violati.n of sny law, order, regulation,
or custom concerning classified material, » » ="

2. army jurisdiction shall extend not only to personnel of the Kedical
Department of the Navy serving with Marines detached for duty with
the irmy by order of the President but also to any other naval per

serving with Marines so detached: AGHN draft of 17 luy 1548, Aart.

There is no legislation, ex g or proposed by bill, which wou

give convening cuthorities of naval courts murtiul corresponding jurisdie-

tion over 4Lrmy perscnnel deta d for duty with naval units,

i

3. Extending 18 USC 97a (Title 18, U. S. C. § 1383, effecctive 1 Se
to naval areas and zones cnd providing for court-martial jur
over persons who viclate the provision so extended outside t

imits of the United States. (Under consideration.)

T

4. The Coast Guard bill (H. R. 6380, 80th Congress, 2d Session, to revise,
codify, and enact into law, Title 14, U. S. Code) proposes to continue
the existing principle (i.e., subjecting Coast Guard personnel to naval
law when operating as a service in the Navy (6 4 (f); as to details,
cf. B 571); but 8 3 of the bill expands the conditions under which the
Coast Guard may be made a service in the Navy by providing: "Upon the
declaration of war or when the President directs, the Coast Guard shall
operate as a service in the Nuvy, * * »," (Cf,, ns to existing l=aw,

14 USC 1 and 3.)

J.BE.C.
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Uniform Code of Military Justice

L
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ubject: Types of Courts-Hartial

I. Army Provisions

Articles of liar.

"ART. 3. Courts-Martial Classified.-- Courts-martial shall be of
three kinds, namely:

"First, general courts-martial:
"Second, special courts-martial; and
"Third, summary courts-martial.”
Manual for Courts—lart}al.
No comment.
Public Law 759--80th Congress, Chapter 625--2D Session
No ehange.

II. Navy Provisions

The A.G.N. contain no Article corresponding to A.W. 3. The
three types of Navy courts-martial are referred to in A.G.N, 38,
General, A.G.,N. 26, Summary Courts-Martial, and A.G,N. 64, Deck
Courts. Various other Articles scattered through the Code prescribe
membership, jurisdiction, etc. :

The proposed amendments to the A.G.N. define General Courts-
Martial in A.G.N. 24 (a), Summary Courts-Martial in ».G.N. 18 (a),
and Deck Courts in a.G.N. 16 (a).

IITI. Differences
he W. 3 classifies three types of courts-martial, i.e., "General",
"Special", and "Summary" 4.G.N, 38, 26 and 64, as proposed, provide
courts-martial of substantially equivalent jurisdiction, but the

courts are titled, "General", “"Summary", and"Deck Courts", respectively.

1V. Recommendation

No good reason zppears why A.W. 3 should not be combined with
asiiy 5, 6, and 7, which prescribe the composition of the three types
of courts.
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Uniform Code of Militerv Justice

Subject: Who May Serve on Courts-Marial. A,VW. 4

-—

I. Army Frovisions

1. Articles of “War-

+ HART, 4. Who May Serve on Courts-Martial.—-All officers
in the military service of the "nited States, and

i office?s of the Marine Corps when detached for service

. with the Army by order of the President, shall be com
vpetent to serve on courts-martial for the trial of any
persons who may lavifully be brousht before such court
for trial. When appointing courts-martial the aovnointing
authority shall detail as members thereof those officers
of the command who, in his opinion, are best qualified
for the duty by reason of age, training, experience,
and judicial temperament; and officers having less than
twvo vears'! service shall not, if it c be avoided
without manifest injury to the service, be avpointed
as members of cou rss—mart1.1 in excess of the minority
membershin thereof.

2. Public Lew 759 (80th Congress)-

MAmendment to ABT. 4. Vho May Serve on Courts-Martial .—-
All officers in the militarv service of the United
States, and officers of the ilarine Corpe when Ffetached
for service with the Armyv bv order of the President,
shall be competent to serve on courts-martial for the
trial of anv nersons who mav lawfully be brouzht bhefore
such courts for trial.

"All varrant ~fficers in the active militery service
“ of the Tnited States and warrant officers in the
active militarv service of the Marins Corms when de-
tached for service with the Army by order of the
President, shall be comnetent to serve on general
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” and special courts martiel for the trisl of warrant
officers and enali 3 and versons in thi
category, shall such service when

deemed proper by the anpointing authority.

the appointing authority
thereof those officers of the
those enlisted persons of the
command who, in his ovninion, are hest qualified for
the duty by reason of rge, treining, experience, mnd
judicial temperament; and officers and enlisted versons
heving less than two yerrs' service shell not, if it
can be avoided without menifest injury to the service,
. be &npointed as members of courts-mertial in excess
of minoritv membership thereof. Wo psrson shall be
= eligible to sit 25 A member of o genernl or special
court-martinl when he is the accuser or a witness for
the prosecution.!

shall

el
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II. Navy Provisions

1. Articles for the Government of the Wevy:

Article 39.—A general court-martial shrll consist of nct
more then 13 nor less thon § cqﬂ-15510 d officers =as members;
r and as mAn~ officsrs, not exceeding 13, as can be convenrd
v15h01* injury to the service, shall ba summoned on every
: suck court. But in no crse, where it can be avoided without
injury to the service, sh~ll more thon one-half, exclusive
of the oresident, be junior to the officer to be trie
t

The senior officer shall ~lwnys —»reside nnd the o
shrll trle vlrce nccording to their renk.?

2. ¥rvrl Courts 2nd Boards:

-

"Sec. 346. Personnel of court.,--Ixcept in cascs where officers

of the ronk of lieutenont in the vy sand captrin in the Marine

Corps, or cbove, are not mvnilrble, the circumstances of which
h

T ' »
sinll be renorted to the deprrtment by the convenin: authority
o] (LA
T

no officer shrll be ordered s 2 member of =~ gZenceral cour
merticl who is below the ronk of lieuten in the Nevy or

1 L =
capt~in in th an officer is to be
tried, the 29 1 5 pt where it can
not be nvoided ”1*Lo t injury to the service, ﬂt lceqt one—
hnlf of the members be senior to the accused. As a mrtter
of policy in such = ense nll shonld be senior. The convening
authority is justified in depnrting from this rnle only
under the most unucurl circumstonces. It is the poliey of
the Wrvy Depcriment to require the nrésident to be a line
officer.

In detailing officers for the trial of a staff or
marine officer it is proper, if the exigencies of the service
permit, thrt at least one-third of the court be composed of
i officers of the same corps o8 and senior to the person to be
BT O oniyloalsie inaloat

3. Provosed Navy Bill

(Adds no personal querlificntion of members.)

[
0
jobe
o
-
m

I1T1. Differences in Prov

l. The Differences

(2) Troining, Sxperience, Service

=
. The smended Articles of Wor set up qurlifications
of nge, training, experience, ~nd judicinl tem—

peranent and two yeers' service. By the necessity
of sctunl ®roctice, these quelificartions are merely
directory.
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The Navy regulations set up standnrds for gene
courts—martial and deck courts in terms of raonk,
the implication being that such officers hnve
greater experience ~and troining end are more
mature.

(b) BEnlisted men and worrant officers

Under the emsnded Articles of Ver enlisted men are
allowed to sit on generesl and snecial courts-mertial
in the trial of an enlisted mon if the 2ccused so

requests iz writing

court. If so requested, ot lerst ons—-third of the
court must consist of enllsttd persons. However,
no enlisted mcn is permitted to be ~ member of 2
courts-martisl trrying on enlisted man in the sanm
company or similar unit.

nz orior to the "qnv.nins of the
h

e Navy Articles and regulrt s do not 2llow
nlisted men to sit a2s members of courts-martial.
The emended Articles of 'Yrr also rllow worrant
officers to ne members of general and special courts—
martiszl for the tricl of warrant officers and en-
listed men when deemed proper by the Anpointing
anthority.

The Favy regulations Allow commissioned worrant
officers to sit on summary courts—-mortial only.

(The Army hos no "commissioned!" warrent officers.
Status of Flight 0.'s in Air Force?)

2. Discussion
(n) MTPreining, Exnerience, Service
The Keeffe Report (dealing with Navel General Courts—
martisl) states thot the onlv present requirement

for eligibilitv to sit on a general court martial
is that the members be commissioned officers and

y of the rank of lieutenant or higher if nvailable.
v (PAR. 2. p. 47-48). "Sitting as ¢ member of =2
court mertisl is one of the most serious #nd solemn
¥ duties which an officer csn te called upon to perform.

It is the trazdition of the service that only those
officers who 2re best qurlified by reason of nge,
. trrining, experience, and judicial t'_'mvrﬂwcnt should
' be detriled to courts martial. It wes almost inevi-
teble, however, thrt during wartime meny inexperienced
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officers should hnve been oppointed to courts. A4n
officer who comes to ~ court with ~ limited noval
background, no knowledge of the law, and little
exverience in humrn #ffeirs cannot be expected

make & good court member. Neither con it be expectad
that officzsrs passed over for promotion 2nd about

to be retired will mnke good court members. It is
doubtful wnether this siturtion hrs been grently
nllevicrted by the terminntion of hostilities. Tke
post-war Fovy is still large; it still includes lnrge
1out specific treining in law

numbers of officers tl
ience in n~dministering discipline.”

1
wi
and witih limited exper

n o

(PAR. 2 & 3, p. 49). (c) Service; MAnother step
which shoulé be considered would be » requirement that
the members, or ¢ certsin proportion of them, have a
minimom veriod of service. Present neval law does not
contain such o reguirenent in neacetime, not by ex—
press provision, but by wvirtues of the rulc that court
meribers be of the renl of lieutenant or higher. 1In
practice this mennt, in the Reguler Navy in time of
peace, thrt officers hrd had ot leest ten yeors!
commisgsgioned service before they were eligible to sit
on courts. Meanwhile the— hrd been getting court
martisl experience by ccting as defense counsel end

as judze advocate. 3ui during the war, when temporrry
orowotions were relativelvy rrpid end many officers
had received direct comiissions as lieutenants, this
rule did not overate as it hnd in peacetime., Conse-
quently, meny officers snt on courts who had had very
little service and no nrevious court martisl experience.
A service requirement woas introduced in the Army
system by the 1920 rmendments to the Articles of

Wer. Article 4, os amended, provided that "officers
having less thnn two yenrs'! service shall not, if

it cen be svoided without menifest injury to the
service, be appointed as members of courts-martial

in excess of the minoritv membership thereof.

It must be admitted thet the requirement was fre—
quently not met during the war, spprrently because
enough officers wita the required period of service
could not be found."

(PAR. 1, ». 53). M"As previously indicoted no officer
below the.rank of lieutensnt is permitted to sit on
a naval court mrrtisl. The complete exclusion of
lieutenants junior grade and of ensigns seems hardly
necesssry. The important consideration is thet whai-

ver moliciss of this noturs rre adonted be so frame
es to insure thet members of ranlt, judgment, and ex—
perience sit on courts mertiel .M
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The Board recommended:

(1) All naval officers bs required to take a course
in naval law.

(2) A ainimun of 2 years'! service for members of courts—
nortisl, in time of war as well as in peace.

(3) Prospective members he required to c~ttend a
prescribed nunmber of trials for purposes of

(4) Purther study of the oresent nrovision making
= ts junior grade £snd ensigns ineligible
to sit on general courts-mortial.

ointed out trhat none of these
tions requ’re statutory implementation
but could be put into effect administratively.

In regerd to swimnary courts-mortisl (Army), the
Vonderbilt Committee recommended that sumory court
officers should be select:sd from ceptoin or officers
of field grade, if available, and thet selection of
junior officers end inexperienced officers for this
purpose should be avoided. This accords with the
present Navy practice in selecting deck court offlcers.

Thus the Keeffe Board recommended quelifications
for ¥rovy svecisal and genernl courts-mortial similar to
‘ those of the Army, while the Vanderbilt Committee
made recommendations for selecting Army sumnmary court
officers, similear to the qualifications practiced in
selecting Vavy deck court officers.

(b) =®nlisted menbers.

The Venderbilt Committee (“rr Dencrtnent Advisory
Comrittee on Militarr Justice) made the following

- finding as regards enlisted memhers of courts—
martialss

. 3 p. 12 Vanderbilt Committee)--"Qunlified
enlisted men should he elizible to serve 2s members
2 al 2nd syeciel courts-martisl snd should
ted thereon to the extent thnt in the dis-
cretion of the appointing suthority, it seems desir-
able to do so. We reslize that there is & sharp
. division of opinion on the suoject, The gzenerals
nnd commissioned officers genereslly are divided
as to the desirability of the nroposal, while a
preponderant majority of the enlisted men favor it.
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Those opposed to it contend that since the movement
of qunlified men in the Army is upward, the apnoint-
ment of enlisted men will lower the quality of the
courts and give rise to personal antagonism and
recrinination in Army units when enlisted men parti-
cipnate in the conviction and sentence of their

fellows. Ye think, however, that some improvement >
oF the "oralu of the enlisted : cn ney ?0110” from
increasing their knowledge of f the

8
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tion and their feeling of
enforcement of Army disciplin=."

e
Army system of justice, their
res

The Keeffe Borrd (Favy) found

(PAR, 2, 3, & 4, ».
Menbersis— This is t
guestion which ha sen in connecti
reforme of the court mnrtisl system. It iz not
necessarily the nost important. It must be admitted
thot, on the average, enlisted men, both in the Army
and in the Navy, have less experience, education, and
treining than commissionad officers.

53-4)., W"Enlisted men as Court
' s controversinl
on with proposed

o

"But the question cennot be lightly dismissed. I%
apnears that many enlisted men, at least in the
Army, feel that it is unfair for them to be tried
before courts composed of officers. A gr=at deal
of publicity has been given to this matter, and it
is probable that o large section of the public
shares this view. Of course, o good deal of this
criticism has come from enlisted men drafted into
the service during the war. With the return of the
pencetine Mavy to 2 volunteer basis, it can de
expected that criticism from this source will cease.

"The proposal is not o new one. In 1819, in Engla
en enonymous peimphletzer suggested thet o jury

be introduced, consisting of twelve officers in the
case of officers being tried And of twelve non=-
commissioned officers in the case of other renks.
Almost the same recomnmendetion wes made in the
minority revort of the Bar Association Committee
which investigated the Army court nmartial systen
after the last war."

P. 56).~~"The House Committee on Military

i recent report on %tae administrrtion
jce by the Army has recommended
s of Wer be nmended to provide thet,
of the accused, one-third of the
h 111 be enlisted men. The Army hes
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expressed itself o5 not opnosed to this chrnge, if
satisfied thet the public and enlisted men genereslly
really desire it." This recommendntion has been
adonted in the omended Articles of Wer, P. L. 759,
sec. 203).

(=AR. 3, p. 58, p. 59, PAR. 2, P. 60)=="In frct, it
is possible th~t enlisted nen sitting on courts judge
their fellovw scldiers morc severely tr“n officers

do now. Such o fear has bheen expressed by at least

one writer, svecking of the proposzl ta introduce into
the British systen & jury of twclve non-commissioned
officers for the trinl ted mang

o

"As for the men, o worse suggestion could
hardly be nrde. ¥.C.0.'s are the bacle
bone of the Army, but on noints of dis-
cipline they ere far less likely to

lean in the accused'!s fovor than a court
of officers is. This is not to say they
vould ever be deliberrtely un"ir' hut an
unconscious bias in favor of discipline
would he alnost enevitable."

"Phere is must merit in this point of view. Certainly
few enlisted men would voluntarily choose to be tried
by »n court composed entirely of first sergeants or
chief »netty officers.

NPhere are othier immortant considerntions here. In
the Nevy frr more than in the Army enlisted men are
thrown together for long neriods of time. Serving
together on a vessel thev develop o feeling of
comradeshin which, to sny the least, is herdly
comnatible with thelr sitting on courts for the trial
of each other. Tho situntion is entirely different
from that of the civilicn criminel trial, where the
defendant is unknown to the juror and thev to him.
Furthermore, it is the officer who gives orders and
enforces discipline. It is the commending officer
who administers disciplinary punishment a2t mast,

If this relationship is to be mnintained, ané of course
it must be in any Army or Navy, the presence of en—
listed men on courts mertial presents certain real
difficulties ~nd anomalies.

"The whole guestion deserves far more careful and
thoughtful consideration th"n it has thus far
received. It must be considered in the list of
the post—wor organizetion of the Navy and the
changes, if any, which may be mede in the officer-
enlisted man relationship in response to criticism
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of the so-called "coste sve=tem." It must be weighed
in the light of the mower which the court mertinl is
to exercise, its sentencing power for exsmple, and

the final Soluticr must be sought in the demands of
true justice, ond not on grounds of expedience.

"If desnite these vicws, enlisted nen are to be allowed
to serve on courts mertial, they should of course have
certain ninimun requiremen a high school
education or its eguivn erst two years

of service. Furthernore, ntionel with

an sccused enlisted man full minority
of his court be commoscd of nmen. On this
basis the oninion is ventu enlisted nen
would request it."

The Keeffe Board Recormended:

"Becouse the Boerd believes it is against their
own best interests, enlisted men should not he allowed
to sit or naval courts martisl but the problem should
be studied further by the Advisory Ccuu(:lL in the 1light
. of the recommendation of the House Committee and the
attitude of the Army. FHowever, if it should %he decided
not to interpose any objection to enlisted men' serving
as & full minority of the court if they wish to do so,
it should be insisted:

(a) That such enlisted men hove certain minimum
quslifications, such ns 2 hizh school educa-
tion or its equivalent, end at least two
vears of service, and

(b) That the presence of enlisted men on the
court should “e optional with the accused
enlisted nen and should not be in excess
of ~ full minority of the court.m

The Chamberlin 3ill (Sennte Bill 64, 66th Congress,
1st Session, 1919), provided in trisl of enlisted men,
three members of generrl courts-mortisrl be enlisted men
and one, o nember of o specirl court-nnrtinl. The American
Bar Assocination opposed this provision on the ground
that enlisted men considered their officers as "trusties
of the law" and on the whole trusted and respected them.

The Reeffe reoort points out that few enlisted men
would volunterily choose to be tried by = court composed
. entirely of first sergeants or chief petty officers. The
anmended Articles of War bar an enlisted man from sitting
on & court tryinz an enlisted man from the same company
or similar unit.
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In hearings before 2 subcommittee of the House irmed

Services Committee, the ;f', Judge ! qvhca*“s hssociaticn, AVC,
and A_aqTS aﬁﬁ“ovcd the portion of the proposed bill making
enlisted men competent to sit on “*nuval and special courts-
martial, althoéugh some thought it should be mandatory instead

of promissiv

o
-

The Committee report stated (H.R. Report 1034):

"Should enlisted men be authorized to sit as
members of a court martial in the trial of other
enlistcd men?n

"The Jar Department agrees that Lhuy should,
. at the option of the appointing authority, Our
committec agrecs that tley sT“ula, at the option
of thc defcncﬁdu and has amended (Article 4) ac-
7] e seriously doubt that the inclusion
of enlisted men as mcmbers of the-court will-bene-
fit eniisted men who are defondants, howcver, the
choice is properly a right of the defendant, Once
having excrcised that right he must assume the
responsibility for the results of his choice."

(o 2P Ay
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ADDENDA

Uniform Code of Military Justice

Subject: WWho May Serve on Courts--Marines etc.
AGN 45.

I. Army Provisions

See C.S8., A. . 4.

II. Navy Provisions

1. Articles for the Government of the Navy.

"ART. 65. Courts martial; officers of auxiliary navsl forces.--
When actively serving under the Navy Department in time of war
or during the existence of an emergency, pursuant to law, as

a part of the navel forces of the United States, commissioned
officers of the Nawval Reserve, Marine Corps Reserve, Naval
Militia, Coast Guard, Lighthouse Service, Const and Geodetic
Survey, and Public Heslth Service are empowercd to serve on
naval courts martial and deck courts under such regulations
necessary for the proper administration of justice and in the
interests of the services involved, as may be prescribed by
the Secretary of the Navy (Oct. 6, 1917, c. 93, 40 Stat. 393;
July 1, 1918, ¢, 114, 40 Stat. 708; Feb. 28, 1525, c. 374,
Secs. 1, 28, 43 Stat. 1080, 1088)."

2, Proposed Navy Bill,
"ART. 45.

"When actively serving under the Navy Department, pursu=ant
to law, as o part of the naval forces of the United States,
commissioned officers of the Naval Reserve, Marine Corps Reserve,
Coast Guard, Coast and Geodetic Survey, and Public Health
Service, and other organizations serving as a part of the naval
forces of the United States, shall be eligible to serve on
naval courts martial and fact-finding bodies."

ITI. Differences

See

IV. Recommendations

None,

FEL-1







Uniform Code of Military Justice
Subject: Number of Members A,i. 5-7

I, Army Provisions

1. Articles of War

"ART, 5., Ceneral Courts-Martial,——General courts-martial
may consist of any number of officers not less than five,"

"ART, 6, Special Courts-iartial,--Special courts-martial
may consist of any number of officers not less than three,"

WART, 7. Summary Courts-Martial,——A Summary court-martial
shall consist of one officer,"

2, Public Law 759—80th Congress, Chapter 625--2D Session
SEC, 204. Article 5 is amended to read as follows:
WART., 5. GENERAL COURTS~MARTIAL.—General courts-

martial may consist of any number of members not less than
five,"

SEC, 205 Article 6 is amended to read as follows:

"ART, 6 SPLCIAL COURTS-WARTIAL,--Special courts-
martial may consist of any number of members not less than
three,"

II, Navy Provisions

1, Articles for the Government of the United States Navy

"ART, 39, A general court-martial shall consist of not
more than 13 nor less than 5 commissioned officers as
members; and as many officers, not exceeding 13, as can
be convened without injury to the service, shall be
summoned on every such court."e..e

"ART, 27 A summary court-martial shall consist of three
officers not below the rank of ensign as members,"s.e.

"ART, 64 (b), Deck courts shall consist of one commissioned
officer only,"eees.




2. Proposed Navy Bill

SEC. 29, Article 39 is renumbered as article 24 and
apended to read as follows:

"ART. 24 (2) 4 general court martial shall consist
of not less than five commissioned officers as members."ese«.

Article 27 is renmumbered as article 18 and amended
ad as follows:

"ART, 18 (a) & summary court martial shall consist
of three commissioned officerse"eees

SEC. 47.

"ART, 16 (2) Deck courts martial shall consist of one

commissioned officer only,".qee

ITI, Differences
Proposed Navy bill and P,L, 759 resolve differences except than an
Army special court martial may have more than three members while a

sWavy summary is limited to thres,

IV, Recommended Provision

ART ==, Number of Members

(a) General Courts-ilartial,--Gcneral courts-martial may
consist of any number of members not less than five.

(b) Special Courts-Martial#-Special courts-martial may
consist of any number of members not less than threc

(c) Summary Courts-Martial##—eA summary court-martial shall
consist of one commissioned officer,

Army special or Nevy summary courts-martial,
; summary court-martial or Havy deck court,




APPENDIX

Uniform Code of Military Justice

—

Subject: Reduction of General Court Below
Five Members. AGN 27.

Army Provisions

No similar provision.

Navy Provisions

he Havy.

"ARTL2% Vhenever a general court martial is reduced below five
members the reduced court may, with the consent of the accused,
proceed to & final determination of the case being tried:
Provided, That if the accused does not give his consent the
convening authority may appoint new members sufficient in
number to provide not less than five members, such new members
to be subject to challenge: And provided further, That upon
the new members taking their seats, the trial may proceed
after the recorded testimony of each witness previously
examined has been read to the witness in open court and
verified by him and after such further examination of the
witness thereon as any new member may require.”

IITI. Differences
The Articles of Vlar contain no similar provision
if an army general court-mertial is reduced below five

members, additional members must be appointed,

IV. Recommendations

o-7.
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Uniform Code Military Justice
Subject: General Courts-Martial - By hom Appointed - Law lember
Appointed A, W, 8

I. Army Provisions

1. Articles of War

"ART, 8., Genéral Courts-lfartial,--The President of the
United States, the commanding officer of a territorial
division or department, the Superintendent of the
Military Academy, thc commanding officer of an army, an
army corps, 2 division, or-a separatc brigade, and, when
empowered by the President, the commanding officer of
any district or of any force or body of troops may ap-
point gancral courts-martial; but when any such comman-
der is the accuser or the prosccuter of the person or
persons to be tried, the court shall be appointed by
superior compctent authority, and no officer shall be
cligible to sit as a member of such court whén he is
the accuser or a witness for tho prosccution,

The authority apoointing a general court-martial shall
detail as one of the members thercof a law member who
shall be an officer of thec Judge Advocate General's
Department, coxcept that when an officer of that depart-
ment is not available for the purposc thc appointing
authority shall detail instcad an officer of some other
branch of the service sclected by the appointing author-
ity as specially qualified to perform the dutics of
law member, - The law member, in addition to his dutics
as a member, shall perform such other duties as the
Prcsident may by regulations prescribe,"

2. Manual Courts-liartial

(PAR. 5, P. 4y 5, & 6.). COURTS-IARTIAL~~Appointing
Authorities,--a, "General courts-martial.—The
President of the United States, the superintendent of
the-lilitary Academy (cxcept for the trial of an offi-
cer, A. 7. 12), and the other commanding officers des-
ignated in A, 7, 8 may appoint gencral courts-martial;
but when any such commander is the accuser or the
prosccutor of the person or persons to be tried the
court shall be appointed by superior competent author-
ity. (A, W. 8.)

hether the commandor who convened the court is the
accuscr or the prosecutor is mainly to be dctermined




by his personal fecling or interest in the matter.
An accuser cither originates the charge or adopts
and becomes responsible for it; a prosccutor pro-
poscs or undertakes to have it tried and proved,

Sec 60 (Accuser) in this connection, Action by a
commander which is mercly official and in thc strict
linc of his duty ¢éan not be rcgarded as sufficicnt
to disqualify him, Thus a division commander may,
vithout becoming the accuser or prosccutor in the
case, direct a subordinate to investigate an alleged
offense with a view to formulating and perferring
such charges as the facts may warrant, and may rcfer
such charges for trial as in other cascs,

As A. W. 8 expressly designatos thosc’who have author-
ity to appoint general courts-martial, it follows that
no one clsec has any such authority, and that anyonc
having such authority can not dclegate or transfer it
to another. The authority of a commanding officer to
appoint gencral courts-martial is indcpendent of his
rank and is rctained by him as long as he continucs to
bc such commanding officcer. The rulcs as to the de~”
volution of command in casc of the death, disability,
or temporary absencé of a permancnt commander arc
stated in AR 600-20,

An officer who has power to appoint a gencral court-
martial may detormine the cases to be referred to it
for trial and may dissolve it; but he can not control
the cxereisc by the court of powers vested in it by
law, Hc may withdraw any spccification or charge

at any timec unless the court has rcached a finding
thercon,"

#

3, Public Law 759--80th Congress, Chapter 625--2D Session
SEC, 206, Article 8 is amended to rcad as follows:

"ART, 8. GENERAL COURTS-MARTIAL,--The Prcsident
of the United States, the commanding officer of a
Territorial department, the Superintendent of the
Military Academy, the commanding officer of an Army
group, an Army, an Army corps, a division, a scparate
brigade, or corresponding unit of the Ground or Air
Forces, or any command to which a member of the Judge
Advocate Generalts Department is assigned as staff




judge advocatc, as prescribed in article 47, and,
when cmpowered by the President, the commanding
officer of any district or of any force or body of
troops may appoint goncral courts=martial; but when
any such commandcr is thc accuscr or-the prosecutor
of the person or persons to be tried, the coart shall
be appointed by superior competent authority, and may
in any case bc appointed by superior authority when
by the latter decmed desirable,

"The authority appointing 2 general court-martial shall
detail as onc of the members thercof a law member who
shall be an officer of the Judge Advocate General's
Department or an officer who is a membor of ‘the bar

of a Foderal court, or of the highest court of a State
of the United States and certificd by the Judge ddvo-
cate General to be qualified for such detail: Provided,
That no general court-martial shall rcceive cvidence

or vote upon its findings or scntencé in the abscnce -
of the law member rcgularly dectailed. The law member,
in addition to his dutics as a member, shall perform
the dutics preseribed in article 31 hercof and such
other dutics as the President may by rogulations
prescribe,"

II. Navy Provisions

1, Articles for the Government of the United States Navy

"ART, 38. Convcning authority,~-General courts-martial
may be convened:

-

"First, By thc President, the Scerctary of the Navy,
the commander in chicf of a fleet, and tho commanding
officer of a naval station or a larger shore activity
beyond the continental limits of the United States; and

Sccond. Then cmpowered by the Secrctary of the Navy,
by the commanding officer of a division, squadron, |
flotilla, or other naval force afloat, and by the
commandant-or commanding officer of any naval district,
naval base, or naval station, and by thc commandant,
commanding officer; or chicf of any othor force or
activity of the Navy or Marinc Corps, not attached to
a naval distriet, naval base, or naval station." (R.S.,
sce, 1624, art, 38; Feb, 16; 1909, c¢. 131, sée. 10,

35 Stat; 621; Aug. 29, 1916, c. 417, 39 Stat, 586;

Fcb, 12, 1946, c. 5, 60 Stat. 4.)"




2. Naval Courts and Boards

SEC. 329, Conditions Nccessary to Show Jurisdiction:
Convened by an officer cmpowered to do so.,—~"The offi-
cers who arc cmpowcred to convene a general court mar-
tial arc named in thc articles for the government of
the Navy and subscquent statutes, VWhere an officer is
not authorized by law, but spccially authorized by the
Séerétary of the Navy (under arts. 26, 38, and 6L,

A, G. N.) to convenc a court martial, thc precept must
cite the authorization in ordir to show affirmatively
the jurisdiction of thc court, No onc othor than the
Scerctary of the Navy can give such authority.”

3. Proposcd Navy Bill

SEC. 28, Article 38 is rcnumburced as article 22,

SEC. 29, Article 39 is renumbered as articlce 24 and
amendcd to rcad as follows:

"ART. 24. (b) For cvery goneral court martial,
the convening authority shall appoint: (1) a prosc-
cutor and a defensc counsel, who shall be certificd
by the Judge Advocatc General as persons qualificd
to perform such dutics, but the appointment of such
defonsce counscl shall not affoet the right of the
person accused to coanscl of his own choicc; and
(2) a judge advocate, vhosc dutics it shall be
(1) to advisc the court on all matters of law aris-
ing during the trial of the casej (2) to rulec on
intcrlocutory questions, oxcept challenges; (3) in
opcn court, to instruct the court upon the law of the
casc; and (4) to perform such othor dutics as the
Scerctary of the Navy may proscribe: Provided, That
the judge advocatc may be overruled by a majority
votc of the court, in which casc the rcasons thercfor
shall be spread upon the record: Provided, further,
That thc judgc advocate shall be an officer certificd
by thc Judge Advocate General as qualificd to perform
the dutics hcrein prescribed and who shall be respon-
sible to the Judge Advocate General for the performance
thercof: And provided furthcr, That the judge advocate
shall be subject to challenge,”




ITTI, Differcnces

1. Differences in Army and Navy Provisions

a, Who may appoint

The primary diffecrcnec betwecn the appointing authority
of Army general courts-martial and the convening author-
ity of Navy goneral courts-martial is duc to the differ-
cnecs in namcs of units.

The Prcsident may appoint in both cascs,

The Scerctary of the Navy may appoint goneral courts-
martial, whilc the Scerctarics of Defonse, Amy,. and
Air Force do not have such powcr,

The amendcd Articles of .ar z2lso authorize command-
ing officcrs who have a member of the Judge Advocatce
General's Department assigned as a staff- judge -advo-
catc, to anpoint goneral courts-martialss while the
Navy docs not. (Querie: Do naval command staffs
have judge advocatos?)

Undor the amended lArticles of Tlar, additional command-
ing officers may be cmpowcrcd to appoint by the Presi-
dent, while under the Havy articles, additional command-
ing officors may be cmpowcred to appoint by the Scerctary
of the Navy.

Under the amended Articles of War, a gencral courts-
martial may in any casc be appointed by superior com-
pctent authority, instcad of the designated appointing
authority, when such supcrior authority deems it ad-
visable, The naval articles and rcgulations contain
no such provision,

b. Appointing authority, accuser, or prosccutor
When the Army appointing officer is the accuser or
prosccutor, the court shall be appointed by supcrior
competent authority. The Navy articles and rcgulations
contain no such provision.

¢. Law Mcmber or Proposed "Judge Advocate" (Navy)

Under the amended Articles of 'er, the appointing author-
ity shall appoint as onc member of general courts-martial




a member of the JAGD or an officer who is a mcmber of
the bar and certified by the J.\GD to be qualificd for
such duty, as a "law member."

The present A.G.N. contain no such provision, but fhe
proposed Navy bill providcs for a "Judge Advocate',
(To avoid confusion, this paper will refer to this
proposcd officcr as the "law member"), The propescd
Navy "law mcmber” is not a member of the court but is

to perform functions similar to those of a judge sitting

with 2 jury. (Dutics 6f law members will be discusscd
in conncetion with A.Y7., 31.) The other difforcnccs
betweon these "law members® is that the proposcd Havy
bill provides only that this officor be ccrtified by
the Navy JAG as qualificd and that hc is to b2 respon-
sible to the J'G for thc performance of his dutics,

Therefore, the oucstions as to the "law nember" as far
as this articlc is concerned, arc (1) Whether or not
he should be a member’of the court and (2) "That should
be his qualifications,

P.L, 759 also provides that thc law mcmber may be
present at all timos, whilce tho proposcd Navy articles
do not so provide. :
d. These differences in gencral apply alsb to speeial courts-

martial and simmary courts-martial (Navy) included under

AW, 9 and 10,
Attached is llcmorandum from Coloncl Curry.

2, Discussion

a, Who may appoint

Keeffe Report (SEC. IV par. 1., p. 43-46):

1. Convening ‘uthorities:

~

"Prior to and during the war the power to convene
general courts-martial was vested in the President,
the Secretary of the Navy, the commandor in chief of
a fleet or squadron, the commanding officer of an
overscas naval station, and, when empowcred by the
Secrctary of the Navy, the commanding officer of cer-
tain other forces afloat and certain marine or shore




cormands scrving beyond the continental limits, In
time of var the commandant of any navy yard or noval
station and certain other marine or shore commands
could be cmpowered by the Secrétary of the Navy to
convene general courts martial,e

"In Jenuary 1942 the Secerctary of the Navy cmpowered
all flag officers commanding a2 division, squadron,
flotilla, or larger naval force afloat to convene
general courts martizl, In July 1943 the Sccerctary
cmpowered the commandants of the various Naval Dis-
tricts within the contincntal United Statos to convene
genoral courts martial, Similar authority has been
conferrcd from time to time upon the commanding
generals of the larine Divisions and of other larine
commands."

"The cffect of these orders was to docentralize greatly
the administration of naval justice, vhich beforc the
war was centralized in the Department. This centrali-
z~tion had imposed 2 h.avy administrative burden upon
the Departnent and has rcsulted in considerable delay
in the processing of charges., .ccordingly, in July
1943, the Ballantine Committec recomnmended that the
cormandants of the naval districts in the United States
be enpowered to convenc general courts martial, and it
vwas this recommendation which led to the 2bove mentioned
orders of 24 July 1943, The vast majority of sentences
reviewed by this Beard werc imposced by courts’ appointed
by commandants of the various n~val districts,”

"It as pointed out in the first Ballantine Report,
datced Scptember 1943, that the power of the Scerctary
to authorize ccrwiand within the United States to con-
vene general courts oxisted only in time of war, Under
the law, as it then existed, the authority of comnandants
of naval districts to appoint general courts martial
would have ceased upon the legal end of the war. This
would have resulted oncc’~gain in a heavy administrative
burden on the Department, with attendant delay. The
Ballantine Report accordingly rccommended that the law
be amended to permit the Sceretary to cmpower such
comnandants or similar local commanders to appoint
courts in pcacectime, "




2 8

"On Febroary 12, 1946, by Public Law No. 297, 79th
Congress, 2d Sess,, .irticlc 38 was amended to rcad
as follows:

"' RT, 38. Convening ..uthority - General courts-
martial may be convened:

'First, By the Precsident, the Seerctary of the Navy,
the commander in chief of 2 flect, and the commanding
officor of a naval station or larger shorc activity
beyond the contincntal limits of the United States; and

1Sccond. 'then cnpowercd by the Scerctary of the Havy,
by the commanding officcr of a division, squadron, flo-
tilla, or other noval forec afloat, and by thc cormandant
or commanding officcr of any naval district, naval base,
or naval station, and by the cormandant, commanding
officer, or chicf of any other forcc or activity of the
Navy or l'arinc Corps, not attached to a naval district,
naval base, or naval station.”

"The proposed articles drafted by the lMcGuire Commit-
tce, which werc prepared beforc the passage of Public
Law 297, included the following provisions:

n(a) Convening authority - The Prcsident, the Scere-
tary of the Navy, the Commander in chief of 2 flcet,
and when cmpoviered by the Secrctary of the Navy, any
cormandant or comnanding officer of the naval ser-
vice;* or of an organization scrving as a part of the
Navy, may convene general courts-martial for the
trial of offenses committced by any person subjeet to
the Articles for the Government of the Navy.™

Colonel Snedcker in his Notes to the lleGuire Articles
explained the provisions of the proposcd amendment and
argued its superiority over Public Law 297, which was
then pending as Scnate Bill 1545,

"The Judge Advocate General and Commodorc Whitc had
proposcd a substantially similar amendment, with
slightly diffcrence wording, viz:

"(a) Convening authority - The President, the Secre-
tary of the Navy, or any officcr in command, when
cmpowered by the Scerctary of the Navy, may convene
general courts-martial for the trial of offcnscs
committed by any person subject to the .irticles for
the Government of the Navy."




"RECO: 2TENDATION:

"In view of the cnactment 'of Public Law 297 the
nccessity of amending Article 38 has been removed,

If, howaver, the Articles are to be rovised in toto,

consideration might well be given to adoptiné—the
language cither of the licGuire proposed article, or
of the White and Judge Advocatc General proposed
articles, which in cach casc is sinpler and morc
dircet than the wording of Public Law 297.%

Keeffc Report GEC. IV, par. 3., p. 61,62,63)

"Selection of Court lcmbers:

"Under the present law the Sclection of members for
courts-martial is entircly within the control of
the convening authority, who appoints members by
name from officers under his command, In practicey
however, the convening authority usually appoints
to 2 court officers who are proposcd by the command-
officer of the vessel on which the trisl is to take
place and who arc personally unknowvn to him, In
case of the permancnt or semi-permancent courts
which sit in the various navnl districts, the con-
vening authority appoints officers whose names are
furnished by the Burcau of Naval Personnel and who
are detailed for that purpose.”

"The convening authority moy remove, replace, or
add members at nny time, although he normally docs
so only when nccessary to replace vacancies, He
nay even replace officers during the course of a
trial, although the practice is condemncd and the
power is rarely cxcrcised."

"i similar system-of appointmcnt to courts martial
prevails in the Army. In each casc this derives
dircctly from the concept of the court martial as

the ageney of the convening authority. While this

is a practice which is consistent with the basic
theory of military and naval organization, certain
objections can be, and have beecn made to it. For
oxample, it has been asscrted that: (2) a court so
appointed-is a mere crecature of the convening
authority, appointed to do his bidding, and that

(b) courts so appointed are transitory and imperanent,
and consequently lack the-stability, cxpericnce, and
wisdom 6f civilian courts, which are pcrmanent insti-
tutions,"




""ith respect to the first of those contentions,

the Board cannot accept the cxtreme views of those
who say that courts martial thus appointed have no
independence whatover 2and are mere creaturcs of the
convening authority, Ccrtainly this is not true of
the general court martial, and it is with the general
court martial that the Board has been chicfly con-
cerned, "

Kecffc Report (1st par, p. 64-1st par, p. 66)

"The other criticism that sincc courts martial are
transitory and impermanent they lack the professional
compctence of civilinn courts also has some validity,
This, Rheinstein says:
"In addition to numcrous minor diffcronces,
thore is one aspcet vhich mny scom the strangest
of all: vwhile an ordinary criminal court is a
standing institution, ¢stablished once and for
all to hear all cascs which nay arisc within
its jurisdiction 2nd staffed with a pernanent
personnel, 2 court-marti~l is no standing in-
stitution at all, "Thencver 2 cnsc occurs .
which, in the opinion of a nilitary commander,
ought to be tricd by a military court, he will
convene a éourt martial to hear this one parti-
cular case, There is no court martinl in cxis-
tenee before the individual officers ordered
to hear that prrticular casc have convencd, and
the court gocs out of existence as soon as that
particular case has been closed, (Footnote:
L\ commanding officer, may of course, convene a
panel of officers to hecar a whole series of
cases, In the larger Army camps a pancl is
ordinarily convencd to hear all cascs which may
com¢ up within that cmp, 2nd traveling pancls
have been established in the various service
commands to hear the mare serious cases, These
pancls have a certain permancnt character,
Changes in personnel are not made until 2 mem-
ber of the pancl is ordered away from-the camp
or scrvice command, Legally, however, the panel
does not constitute a court until it has been
specifically ordered and sworn in to hear an
individunl case,)"




"Before the war genernl courts martial which were

more or less permancnt in cheracter had been appointed
at a number of naval bascs within the United States,
and to a large cxtent during the war the Navy has

used a systom of permanent courts, Thus, the general
courts martial establishod for cach of the naval dis-
tricts within the United States were comnosed of more
or less permnnent persommel,”

"\ few proposals have been put formvmrd to romedy this
situation. For cxample, the Chamborlin Bill provided
that thc convening authority, “instond of selecting

a court by direct appointment, should designate a
panel of qualified court members, and that for each
trial the judge advocate, vho was to be indcpendent
of the convening authority, shouls select the members
of the court from this panel, This proposal was not
adopted in the 1920 Articles of tiap, ¢

"No orovision which would change the prescnt rcthod -
of selecting court members is proposcd in the IicGuire,
White, or Judge Advocate General drafts of amended
articles, cxcept with respect to the designation of
the judge advoeate,!

"The Report of the General Board, United States
Forces, Europcan Theater, on "Iilitary Justice .\dmin-
istration in Theaters of Operations," did not dis-
cuss the question of convening officers sclecting
personnel for courts, but did malke the following
comments on permancnt courts:

"Permancnt courts, Some conmands utilized relatively
permanent courts when and where it was possible to
do so and report that the procedure contributed to

a better administration of military justice. The
system is criticized by somz, for it is said that
such courts are inclined to bécome callous and im-
pose unconscionable sentences, This was true in
some cases, The sentences imposed by a court cs-
tablished in \festern Base Scction for trial of First
U. S, Army‘and other combat troops shortly before
D-Day (6 Junc 1944) were so severc that almost all
of them were reduced at least 50 percent by the re-
viewving authority. Relatively permanent courts ap-
pointed by the Commanding Gencral, Seine Scction,




Communications Zone and sitting in Paris, France,
imposed death penzltics for desertion, none of
which were :xecuted, on 11 accuscd between 8 March
1945 and 27 April 1945, DNevertheless, the great
majority of judge advocates who expressed an opinion
favor permanent courts. . few others approved par-

ial permtnency, to be at®ained by dotdil of a por-
nen:nt president, law numbor, trial judge advocate
and defense counscl, To circumvent the tondency
towards harsh scntonces, some proposc that the per-
nonent pérsonnel shift and interchange, from court
to court, The suggestion that gonoral courts-mar-
tial move in circuits in not gencerally favored al-
though it has strong power, Onc infantry division
judge advocate favors abolishing courts within or
for an organization and establisning thcm by arbi-
trary thoater-wide geographical districts. All
troops within the area would come ynder the juris-
.diction of the courts 46f the district irrespcctive
of their organizations,"

"RTCOIZTNDATION: (p. 68-69)

"It is ~pparent from the practicos of other nations
that there is nothing of inherent nceessity in the
present Jimericonimothod of scelecting names members
ad hoc for the trial of cach case or scries of cases,
The system is difficult to roconcilec with established
idenls of indepondent nnd responsible courts, The
following suggestions nre submitted for consideration
by the Advisory Council:

"(a) ihecther the prescnt system of appointing rcla-
tively permanent courts, which prevails in the various
naval districts in the United States cannot be stren-
gthened and extended, so that general courts martial
convened by the Secrctary of the Navy and by the
commandants of the various naval districts would be
organized as permanent tribunals, with membors de-
tailed for dcfinite periods of time, subject to trans-
for out of the district or détail to other dutics of
parament military importance,"

"(b) ‘hether, as far as compotible with-military and
naval operations, courts convened ot sca, in overseas
comnands, marine divisions, and so on should be on a
similar pcermancnt basis,"




"(c) “hether the provisions for appointing courts
should be changed or that convening cuthoritics
would not detail named officers to specific courts
for particular trials, but would detail gualificd
personnel within their commands to court martial
pancls from which members of 2 court would be
token from timc to time to fill vacarcies and to
replace reli:ved mapbers on some imperson~nl mcthod.
If this could bc dope, it would tend to obviate the
objection that members of: courts martial con be
handpicked, an cbjcetion which wns of course not
mct by the oroposal of the Chamberlain Bill that
court rcrnbers be seleéted from the spproved pancl
by the judge advocate,"

#(d) ""hether the appaintment of ~ new member to
a‘court after tho arrcignment of ay ascused should
be orohibited, oxcept ®hore neccessary to complete
the nininun merbership."

Vanderbilt Renort (\rmy) (Par. 6, p. 9-10)

"Tho nced to prosorve the diseiplinary asthority of
the command and at the same time to protcet the inde-
pendence of the court can be mot in the fallowing
nanner.  The authority of the division or post cormander
to refer a charge for prompt trial to a eourt appointed
by 2 judge advoeate should be absolute. Tha commander
should, of coursc, bo furnished with 2 judgc advocate
to advise him with refercnee to the disposition of the
chirge. The right of the command to control the pros-
ccution, and to name the trinl judge advocabo, who
should be a2 trained lawycr, should be retained, The
Judge Advocatc General's Depnrtment, however, should
bocom: the aopointing and raviewing authority inde-
pendent of the comannd, For this purpose the present
organization of the Judge Advocatc Gencral's Depart-
ment may be sufficient and the power to sclect and
review its judgment should normally rest with the
Staff Judge Advocate at Army levcl, so that the mem-
bers of the court may be selected from a wider area
and the perennisl problem of disparity of sentoncés

in similar cases may be at léast partinlly solved.

Tt may be best in certain instances to place the
authority on a highor level, or in case of war or in
casc of units cstablished at a distance fram the
command, to delegate the authority to a division or




snaller unit, “fe bolicve that the flexibility of
such a system will aid in the solving of many prob-
lens and will pormit the ¢stablishment of pernancent
courts or traveling courts if they be found desir-ble,
article of iar 8 should bc amended to ~ccomplisH this
purposc,”

1% realize that thoe officors of a divis

mhy have 2 special understanding of lo

ané be best qualificed to try local ofic

that officers must not be appointcd to eourts anrtizl
dutics if, in the opinion »f the commander, they arc
unavailable., Thesc rcouircmints may bo rot by the
astablishment of =~ panel of available officers by the
comainder, subjeet to change from time to time, from
which the seclection of members of the court may be
made, The dotermination af'the commender as to avail-
ability must, of coursc, be fin~l. It is not mcant
that the scleetion of the mombers of the courts-martial
sh~1l bec confined to the division or command in which
the o~ffenses occur,”

"jc have mo fear that this arrangement vill impair’
the proper authority or influcence of the commander,
The absolute right to rifar the change for spcedy
trinrl and to control the prosceution will satisiy
the demands of diseipline, Further than that, the
command! should not go. The present rticles of

lar do not eontemplate that the commander shall con-
trol the action of the courts. Tho nembers of the
court take nn oath under Article'of War 19 to

well and truly try and determine, nccording to the
evidence, the matters submitted to them without
partiality, favor, or affcction, according to the
rulcs and articles for the governrent of the armics
of the United States, The right to fix the penalty
in case of conviction is specifically lodged in the
court and the surrcnder of this power to the commander
is an act which the court has no legal right to per-
form, "and thc commander no legal jurisdiction to re-
quire,."

"The nced for the prompt appointment of a court and

a spcedy trial when the command.refers to a charge for
trinl must be reccognized. loreover, the deterrent
effcet of punishment must not be overlooked and the




under conditions prevailing
of war cannot be denied, But
to think that the mcmbers of the
Judge Advocate Gencral's Department will not be kecnly
alive to all thesc nccessitics, They will ba army
men selected and trained by army men., In time »f war
thoy will be in the ficld in close association eith
the command and cognizant of 211 the considerations of
safety and success which influcnce the command itself,
The time is past when a court-martial might be decmed
mercly as an advisory council to the commander, The
court-marti~l, as conceived by the iArticles of War
is an independent tribunalj and if the commander con-
trols the prosccution, the appointrmont and functioning
of the court may be safely left to the legal department
of the Jrmy "

The two Ballantine Reports and tho IcGuirc Report make
no additional comment on this point,

In Hearings (No, 125) beforc a subcommittco of the
Committee on Armed Services of the House of Represen-
tatives the fallowing rccommendations were mades

(1) The V.F.W., New York County Lawyars' issociation,
Vlar Vetérans Bar Association, Judge .Advocates! .dssocia-
tion, A.V.C., and AUVETS all recomnended that the power
of cormand be limited to the power to’'refer persons

for trial, and control of prosccution,

(2) “The same organizations that courts, defonse coun-
sels, and law member be chosen by the Judge Advocate
Gencral's Department or by higher cchelon,

(3) ALl opposed the power to choosa prosccutor, court,
and law member being vested in the same person,

The Army representatives were in favor of the present
provisions on the grounds that it is a function of
command to control discipline and that the trial of
military personnel should not be in the hands of per-
sons-who disasSociated from the immediate circumstances
of the accused,




The House Committee made the following statement in its
rcoort ( #103 f.;) .

"Under present law "command" has an abnormal and
unjustified influcnce over military justice., In
opposing our decision the lar Department stresses
the necessity for preserving proper discipline and
for giving line commanders authority which is
commensurate vith their responsibility. e fully
agree that discipline-is of the utmost importance
and must be prescrved, however, we fecl cqually
certain that in the administration of military
justice there is 2 point beyond which the con-
siderations of justice are pararount to discip-
line, Under present law and under this bill,

as amended, '"commond" has abundant authority to
enforce disciplinc, It refers the charges for
trial, convencs the court, appoints the trial
judge advocate, law nember, and defensc counscl
who rmust now be qualificd personnel of the

Judge Advocate General's Department and, after
tho trinl revicws the case with full authority
to approve or disapprove the whole or any part

of thc sentence,"

"je contend that "command" should ask for nothing
more in the furtherance of discipline., At the -
conclusion of a trial, under the precsent system,
the same officers who conducted the case return
to the cormand of a linc officer who has full
authority over their-cfficiency ratings, promo-
tion recommendations, lcaves, and duty assign-
ments, These officers, many of whom have families
nnd have chosen the Army for a carcer, would

be less than human if they ignored the possi-
bilitics of such influcnce. e contend that
those who are charged with the impartial adminis-
tration of military mustice must have sufficient
frecdom of judicial determination te meet the
responsibility,"

The question whether the convening authoritics should
be detailed in the statute or left to be designated
by the Sceretarics of the Services or by the Prcsident
is an administrative question., The Navy view being
that designation by the various Departments gives
greater flexibility.
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b. ppointing nuthority accuscr or prosccutor

The Kecffe Report (Navy) states:

"The protcction afforded to an accused by the ‘rny
rule that the p:rson who prefurs the charges moy not
appoint the court is more npparent than real, JAl-
though charges are initiated by the subordinate
cornandcer, the appointing -~uthority frcoucntly re-
drafts then or dirccts the preferring of different
charges, in accordance with the facts disclosed by
the report of investigation. Frequently appointing
authorities, cognizant of ccrtain foets vhich in-
their opinion indicate the advisability of trial,
dircct subordinntes to prefer appropriate charges."

J

The Vanderbilt Report (Liimy) nakes no recormmendation
to change this provision,

The two Ballantine Reports and the licGuire Reports

do not coryone on this point.
¢, Law licmber
Keeffe Report (Par. 5, p. Tl-1lst. par. p. 78)

"The Judge .idvocate:

"The present Naval court martial systen does not
provide for any offiginl whose prinary obligation
is to rule on questions of law arising during a
trial and to instruct the mombers of the court in
the applicable law, The judge advoeatc presently
has the duty of advising the mambers of the court
on l:gnl questions, but since his principal duty is
to prosccutc, this-an additional duty inmposed upon
hin subordinate to, and to a certain extent incon-
sistent with, his obligation to prosccute,"

"Prior to 1920 the \rny aystom was thce same., Since
1920, however, the .rticles of War have provided

that for e¢ach gonersl court martial therc shall be a”
"law mcmber™, designated by the appointing nuthority.
He is preferably a member of the Judge Advoeate
General's Depnrtaent, when one is available, other-
wise he is an officcer who is decmed by the ~ppointing




authority to be specifieally qualificd to act as law
member, He is a nember of the court, with the same
right and duty to vote on the findings and sentences
as any other member., In addition, it is his duty

to rule upon all interlocutory cquestions, other

than challenges, arising during a trial, His rulings
on admissibility or exclusion of cvidence arc finalj
on other questions he nay be overruled by o najority
of the court. He custonarily advises the court,
during its closed sessions, on the law appicable to
the case, instructs the court on the meaning of
rcasonable doubt, commonts on the cvidence, and
answers any auestions on the law or facts put to

hin by other members, -Thesc instructions and con-
ments arc not, however, binding on the other mem-
bers, nor do they becoriec part of the record, The-
law member does not Yssue any formal instructions,
compArable to 2 civilian judge's charge to the
jury.“

"Tt is geneorally agrecd that a similsr officinl should
be provided for Naval courts martial, lost of the
current - proposals, however, do not comtcnplate a "law
nepber, but 2 "judge advoente" as found in‘the
British /irmy and Navy court martinl systems, who in-
structs the court on the applicable 1law, but is not

2 member of the court and does not vote on ‘the findings
and sentenee,!

"Thus, the licGuire Committeec proposcs:

"(4). For every general court martial, tho convening
authority shall, in ad-ition, appoint a judge advo-
cate, vho shnll be ~n officer certified by the Judge
Advocate General as qualified to perform the duties
of such office. The judge advoeate shall, under
such rules of practice, plcading and procedurce as
the Scerctary of the Novy mey prescribe, (1) summon
all witnesses; (2) rulc with finality on n1l cues-
tions of admissibility of cvidence; (3) give impar-
tial advice on matters of law and procedure to the
prosceutor, to the accused and his counscl, and to
the court; (4)-question such witnesscs as nay, in
his discretion, be nccessary to full exposition of
the facts; (5) instruct the court, prior to its
deliberation on findings, upon the law of the case;
and (6) keccp, with the assistnnce of a’duly dosig-
nated clerk, the record of proceedings.”




"The HeGuire articles further provide that in reaching
its findings the court

"shnll accept and be bound by the instructions of the
Judge advocate as to the law of the case, and it shall
determine the guilt or innocence of the accused in
accordance tharewith,"

"The MeGuire Articles provide that the convening author-
ity of a sumary court martial-shall appoint a quali-
fied officer as judge advocate, vhosc cdutics shall be
the same as those of a judge advocatc of 2 gencral

court martial."

"Coloncl Snedeker, in his notes to the licGuire irticles,
cxplains that these provisions aré derived from the
British and /imerican .irmy systeoms,"

"The White Jirticles contain the same provisions rclating
to the judge advocate, cxcept thot the words "who shall
be an officer eertificd by the Judge .dvocate Gencral
as qualificd to perform tho dutics of such office” are
omitted, The Judge .idvocate Gen:ral's proposed .rti-
cles follows thite except that the judge advocate is

to "advise" rather than rule with finality on questions
of admissibility of cvidence ond is to "adviso" rather
than "instruct" the court on the applicable law, The
Judge Advocate Gencral proposal adds the following
paragraphs:

"(5), 1hencver the court rcjeocts the advice of the

Judge advocate on questions of law, the reasons ad-

vanced by the judge advocate and the roasons for the
court's ruling shnll be noted upon the records."

"The White proposal agrecs with that of the lleGuire
Committce upon tha binding effect of the judec advo-
cate's instructions to the court as to the law of -
the case,“

"The Judge Advocate General's proposal provides merely
that the court "shall give due régnrd to the advice of
the judge advoecate as to the law."

"Both the White Articles and the Judge Advocate General's
proposed Articles follow the licGuire proposals with
respect to the’appointment of a judge advocate for summary
courts martial, Y




"The Ballantine Report has recommended the designation
of 2 judge advocate for = gencral court martial and,
vihen thé circumstances permit, for a summary court
pmartinl., He would be an officer specially trained
under the supcrvision of the Judge Advocate General and
cortificd by the 1attor as qualified. His rulings arc
to be 1dv153ry only, but in any case in which thc court
docs not follorr his advice with respect to matters

17w and nrocedure the rejection of such advice ang
roason thcorefor is to be noted in :

"The specinl rccommendations of

the IfeCuire .rticles in revisced i

viscd draft of these articles the judg

to be an officer "designated" (rathor

by the Judge Advocate General as ouali

to advise the ecourt on the admissibili

(rather than rule finally thercon), and he is to
nadyise!" (r-ther than "instruct") the court on the
law of the case. The-court is to "consider" his in--
structions on the law, rather than to be bound by it,
but it is still to utoru_nv the guilt or innoconce
»f the zccused "in accordance therewith." These
propesals further provide:

"In any casc where the court docs not follow the advice
of the judge advocate with respecet to matteors of law
and rocufura, the reason’therefor shall be spread on
the rocord of nroceedings,"

WThe differcnce in thesc varisus proposals arc not so
great that they could not be roadily rcconci :d by the
Advisory Council recommended in the Introduction hercol,
A1l are agreed that therc should be a judge advocate,
trained in the law, to assist the court in arriving at
its findings and sentence, All arc agreed that he
should not be a member of the court and should not
vote, The only controversial questions ore:

(1) Should the judge advocate be designated
(or czrtified) by the Judge .\dvocate General
as qualified?

n(2) Should his rulings and instructions be
binding or advisory?




"(3) Should = Judge advocate be provided
the summary court nartial?"

These questions will be taken up in order,

m(l) It scems obvious there should be some
assurance that the juﬁ;~ vﬂc te be ”uiLlfl“C
vo nerform his cdutices. The IlcGuire and “’hite
drlft articles require that he be certificd or
ignated as gualifiod the Judge .idvoecate
Gun:rul. This sccns to be 2 reasonable solution
end preferable to the Judge idvacate General'!s
draft, which includes no such requiremcnt. The
Ballantine Reonort concurs with the iicTuirce and
Yhite drafts in this rcspect.!
"Under thz Articles of “Jar the law member of a
g: eral court martir~l is supoosed to be 2 member
the Judge Advocate Geneoral's Department, when
1v111ﬁ310. as g mattor of practice, cspocinlly
during the war, Judge Advceate officers in the
Arny were nearly 2ll assigned to staff julpge advo-
catc positions or other full tine log2l =ssign-
nents, and it wvms the exception rathor than the
rule to find one ﬁv"i1“blc for Ast2il as low
nertber, despite the fact that thoy weré very
cormonly used as trial Judge rlr_lvr:-c".tes. That
this rcpresents a failurce to carry out the sta-
tutory intention was rocognized as far back as
1922, It is now recomnended by responsible .irmy
authoritics that the setusl presence of the law
merber bo made a jurisdictional requirement in
all esses triad by gonersl coupts martial and
that it be furthor required that he be o némber
of the Judge ldvocate General's Department, The
House 1idlitary .ffairs Committce, studying the
Amy syst:n, has rocommended that the law member
be recuired to be a lawyer, sun up cases, but
have no vote on findings or sentonce, The “lar
Dopoartnent opposcs the denitl of the law nercber's
vbte,"

#Since the Mavy has-cstablishod a group of lcgal
spceinlist officers, pursuant to the recormenda-
tions of the Brllwntine Comittec, this problen
coul? be solved by requiring that the judge
advocate be 2 nepber of such group, just as it is
now proposec that the law moembdr »f the army
gener~l court be 2 member of the JArnmy Judge Advo-
cate Genernl Corps, Incsnuch °s orovisions arc now




o

being made for the training of a grcater number
of lcgzlly ocualified officers, it should be proc-
tical for the Judge iAdvocate Genorzl to dusignnte
qualified officers to sit as julg aﬁv001t_5; and
2 statutory requircment th it the Judgc rovocate

an officer so resignatced would appear to be
cnsible.™

be
f

"In this connc ctﬁon
in 1919 the Ju'

st' onz

rll‘
1dv1cu unon legal q
conne t n with the hearing sha
the court, uuf vino should have no vote upon gues—
tions of fact.," Although these reesnmendations
were noted with approval by the Scceretery the
Novy, apdarently no action was taken on them at

2
the timec "

Keeffc Roport (Recommendations, n. 81)

"(1) That a judge-advocate be provided for every general
court nmartial, and, when practicable, for every summary
eourt martiasl,n

"(2) That he be an officer whosc cqualifications have
been approved by the Judge Advocate General, cither
b virtue of his being a Legal Duty Specia llst or as
otherwise having the recuisito loegal training.t

"(3) That he b: subject only to the supcorvicion of the
Judge advoecate Genoral, and not of the convening
authority, in the performance of his dutics as judge
advocate.

?is instructions on the law applicablec to the
¢ in open court and be set forth in the re-
ths court deteéermine guilt or innocence in
“CCﬁrﬂﬁ :» therowith and on the basis of the facts
found br it; and thnt on revicw prejudicial crror in
the judge adwocato'!s instructions bc grounds for setting
agide a conviction,”




Vanderbilt Report

The Vanderbilt Report recomnendad that is should be a
jurlswlctlon_l reouirercnt that the law n ambers be
traincd lawysrs and co Lr;f="n;r s;flc;rﬁ detailed by
the J A.G,D, and that it 1ld be requircd that thé
lﬁw Il ’ﬂ:cr be "c ‘.1:;1_.L; o ent throughout the trial,
. ] L 4 % - A = -~
1 the angended Articles

n¢ Ballantine Report rcecormended the estnablish-
. ﬂc*tb Such as is nolt incorporated

The First Ballantine Report and the McGuire Report are
complaitely coversd in the

In hc ';rinﬂs before-a subcomnittec of the House Armed
Services Comnmittec, all witnesses aporoved the quali~
flc.’*.’-:.i?ns of law nepbers set forth in what is now
Publie Iaw 759.

&

es, :xccpt Jar Deprrtment rospresentatives,
rceopnended that @ law merber be appointed by the
Jaiia G, D, ‘nt‘ not under influence of commanding officers,

ill witnesse

The V,P.W, and Veterans Bar .issociation rccormended
that the law nmember not be cntitled to vote, while the
1aV.C. Tecommended that such a law nenber Should be
president of the court, regardless of ronk,




&l.

Corparison of AW 8 and
comparable provisions of AGN

I - The Article of Tlar now in force:

Article of kr 8 designates the authorities by whom general courts-
martial may be appointed: provides for the detail of a law ¢
and preseribes the Intter's gqualificotions,

II - The iArtiecle of 'Ia

The 1948 rcvision ch.4gcs artiele 8 in imnortant j"TtTCU¢urS'
(1) By enlarging the list of Appointing authoritics, (2) by providing
that the law nember, if not d.-.ﬁ D., shall be o nomber of the bar of
a Federal or h1Lh st State court, and certifizd by the J.A.G. as quali-
ficd for such detail, (3) by cnl*rblﬁj the povers of the law merbers,
and (4) by providing th:t no casc may be ﬂluojsuﬂ of in thc absence
of the law mombers.

The revision also transfors, cuitc logicrllyy the provision ren
ing incligible for membership an accuser or prosccution vitness
Article 8 (GCI = By "honm Lppointed) to Article 4 (o liay Serve
Courts-liartial),

IIT - The 4rticles for the Gowvernnment of the Navy now in force:

AGN 38 (Haval Courts and Benrd B-40) is limited to designation of
authoritics by vhom general courts-rartial may be convened,

IV - The Nevy irticle as revised:

The Navy Bill (Article 22) nakes no change in this Article,
V - Difforences
A7 8 provides that general courts-martinl nay be oppointed by:

The President of the United States

(The Commanding Officer of a territorial division - deleted in 1948
revision), :

The Cormending Officer of a territorial departrment,

The Superintendent of the Military .cadenmy,

The Cormanding Officer of an army. r

The Cornmanting Officer of an army corps.

The Cormanding Officcr of 2 division,

The Conranding Officer of s scparate brig"dc.

and, when cmpowered by the Prasidént

The Commnnding Officer of ~ny district,

The Commanding Officer of any force,

The Commanding Officer of any body of troops.,
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The 1948 revision adds, after separatc brigade:

The Cormanding Officer of any corrcsponding unit of the Ground or
+ir Forces,

ind also adds:

The Commanding Officer of any coomand to which
Judge Jdvocnte Genoral's Department is assigned as

ind: :

Superior authority.

AGN provides thot general courts-partial may be convencd by:

The President

The Secrotary of the Nav

The Commander in Chicf of 2 fleect

The Commanding Officer of a naval station or 2 larger shore activity
beyond the cqntln,ntul lirnits of the United States

.

and, when erpowered by the Seerctary of the NHavy:
The Commonding Officer of a division, squadron, flotilla, or other
naval foree aflont,

The Commanding Officer of 2 naval district, naval base, or naval
station,

The Command-nt, Commanding Officcr, or chief of any othor force or-
activity of .the sz;'or tfarine Corps, not attached to a naval district,
naval base, or navnl station.

article of Var 8 provides for the sppointrient of a law member of
every general court martial who, in adfition to his duties as a rmember
of the court, shnll pérfornm such othor duties as the President by regu-
lations nay preseribe., "These dutics are set forth in the Ianual for
Courts !artial (sec Par. 51d, page LO).

Under its prosent proecedure the Navy has o Judge Advoeate who, in
adiition to acting as prosccutor, also acts as an adviscr tothe court
on natters of law anc procedure,

Proposed rcvision of the .rticles for the Governnent of the Navy
(Article 24(b) would relicve the Judge Adwvocate of a gencral court martial
of his dutics as prosecutor and nake hin an adviser to the court upon all
matters arising during a trial, authorize him to rule on interlocutory
oucstions, except challenges, to instruct the court upon guestions of law
in open court, and to perform such other dutics as the Sucrutary of the
Navy may prescribe, The'dutices of this officer would correspond in many
particulars to those of the Army law member, the essentiel differences
being that the Navy Judge Advocate would not be a2 member of the court nor
catitled to vote as is the ‘rmy law norber, and that his rulings would
not be final, and that the Navy Judge Advocate's rulings may be overruled
by a majority votc of the court, wheoreas certain rulings of the imy
1w merber are final,




ITHORANDUM
i

Subjzct: All 8 and comparable provisions of /\GN, comments on
J mp I s

Reference: Yemo "Comparison of Al 8 and comparable provisions
of AGN", undated, unsigncd

1. "A differcnce between AW 8 and comparable provisions of AGN
which has not boen mentioned in subjcoet memorandum is the provision
appearing in Public Law 759 that when any appointing authority

is the accuser or the prosccutor of the person or persons to be
tricd, the court shall be appointcd by superior compatent author-
ity, and may in any casc be appointed by supcrior authority when
by thc latter decmed desirable, There is no similar provision in
>xisting or proposed ..\GN. Such 2 provision would be impracticable
and make the system unmwicldly. Frecucnt Navy practice is that

the highest authority in thc arca convenc the gencral court martial,
Reference to superior authority would often nccossitate going into
another arca at a gront distance and often without any ready means
of communication. Dctached authoritics would find this cspecinlly
difficult,

2, Thc aceuscd gains little protcetion by rcquiring his accuser
to refor charges to superior authority for trial, He rcceives
greater proteétion by depriving the convening authority of re-
viewing power,

3. The AT also includes a provision th2t the court shall not re-
ceive evidence or vote upon its findings or sentence in the absence
of the law member, There is no similar provision in Navy law,

4, Historieally, the term judge advocatc was associated with the
official skilled in law who pcrformed quasi judicial functions and
on occasion had authority to judgc and givc scntence. Sec 'Winthrop
page 179. To retain the term "judge advocate" for the legal officer
of the court would appéar morc in linc with such historical pre-
cedent than to use it for designation of strictly prosccution func-

P o -
Lions, . n







Uniforn Code of lilitaryv Justice
Subject: Special Courts-iartizl - By .thom Appointed - Al §

o~

I. Aroy Provisions

1. Articlcs of lior

"ART, 9, opeeisl Courts-.ortial,--The Commanding Officer
of a distriet, garrison, fort, camup, or other place where
troops arc on duty, ond th: coamnding officer of a bri-
gnde, regiment, dotoched bnttalion, or other detached

coizxnnd oy appoint specicl courts-mertinl; but dicn any

? 0

of thc person or persons to be tried, the court shall
be appointud by superior authority, and moy in any case

be appointed by supcrior authority vhen by the latter

deemed deszircobles 2nd no officer shall be eligible to
sit as a mumber of such court when he is the accuser or
a witness for thec prosccution.™

Ca ) 1

2., Lanual Courts Laortinl

Par. 5b. Speccial Courts-martial.—-"The commanding officer
designated in A.il. 9 moy appoint special courts-martial;
but when cny such cemrannding officer is the accuser or

the prosccutor of the person or persons to be tricd the
court shall be appointed by superior authority, and moy in
any case, be appointed by superior cuthority when by the
latter decacd dosirable, (A . 94)

The principles of the lost threc subparagraphs of 5a
apply to spceiczl courts-martizl,

A battolion or other unit is "detached" when isolated or

romoved froa the imacdisnte disciplinary control of o supcr-

ior of the same branch of the service in such o manner as to

make its commnder primarily the one to be locked to by

superior authority as the officer responsible for the ad-

sdnistrotion of the discipline of the enlisted men composing

the snme. The term is used in a disciplinary sense, and

is not ncecssarily limited to what constitutes detachment

in a phrsical or tactical sense, For instance, the com-

manding officers of units that arc independent, except

in so far as they constitute parts of a division, who are

rcsponsible dircetly te the division comminder for the

mrintenance of discipline in their respective commands,

arc competent to appoint speeial courts for the sace,

subjcct to thc power of the division commnnder to appoint
. shecial courts for 211 subordinctc organizations and de-

tochrents under his command if by hin decmed desirable,




A.5. 9

Xe

The subordinate commrnder may exerciss the power to
appoint special courts-martial for his comacnd unless

a ceapetont superior decas it "dosirable" to roscrve
that poier to himself and so notifies the subordinctc.”

3. Public Law 759--80th Congross, Chapter 625--2D Session
SEC, 207. Article 9 is amended to rcad as follows:

"ART, 9. SPICIAL COURTS-iARTIAL.-- The commanding
officer of = district, garrison, fort, comp, stntion, or
other plaec vhere troops are on duty, nnd the connanding
officer of an Army group, an Anyy, an Aray corpgs, a
division, brigade, rogiment, detached bettalion, c©
responding unit of Ground or Air Forces, and the o
ing officer of any other detached command or group of
detached units ploced under a single commander for this
purpesc m~y appoint special courts-martizl; but when any
such commanding. officer is the accuser or the prosecutor
of the person or persons to be tried, the court shall
be appointed by superior zuthority, and may in any cose
be appointed by superior authority when by the latter
decried desirable.”

II, Nzvy Provisions

1. Articles for the Governmcnt of the United States Navy

", RT. 26, Convening authority,--Suw mary courts nartial
may bc ordered upon petty officers and enlisted men in
the n val scrvice under his commond by the commanding
officer of any vesscl, the commandant of any navy vard
or navel stetion, the commanding officer of any brigade,
reginent, or separate or detached battalion, or other
soparate or detached command, or acrine burracks, ond,
ihen eapowered oy the Seeretary of the itavy, Lr the
co.mending officer or efficer in charge of any cornand
not specifically menticned in the forcegoing, for the
tricl of offonscs which such commanding officer or co:-
mandant may deeq descrving of greater punishment than
he is authorized to inflict, but not sufficient to ro-
quire trial by a general court martial (R. S., sec,

=

1624, art. 26; hug, 29, 1916, c. 417, 39 Stat. 586).

R
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2. TProposed liavy Bill

SEC, 18. Article 26 is rcnumbered as article 17 and
cnended to read as follows:

"4RT, 17. Comuannding officers of noval vessels and
such other officers in command or in charge of naval
forces or activities ~s may be designated by the Scere-
tary of the ilevi ooy o sunzery courts purtial for
s regularly or tonporarily
their commrnd or charge for nlleged offenses deened

deservins ter punishoent than he is authorized to

2 0

W 9

f c
inflict, but net sufficicnt tc require trial by genercl court

=

martial "
ITI, Differcnces

1. Diffcrences in Arrny and Kavy Provisions

(a) Who moy appoint.

The primary difforence between the appointing author-
ity of an Army speeial courts-martial under the anended
AW, and the liavol cuthority to convene suminry courts-
martinl under the proposed Navy bill is that the former
are enwacrated and the latter arc to be dusignated by
the Secrctory of the Navy.

(b) 4aprointing authority accuser or prosecutor

This is the sonc as the problem posed under a.d. 8
n8 to gencral courts-merticl,

(¢) Appointnent by superior authority

Saixc as for peneral courts-martinls. (See 4.i. 8,)

(z) %ho m~y appoint

licither the Keeffe, Bollantine, McGuire, (Havy)
the Vanderbilt Report (Army) recoamends any change
in appointing suthority specificzlly for special courts-

portinl, (Sce discussion under article of liar 8.)
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(b) (See 4.... 8 for discussion on same problenm with re-
spect to genersl courts-mrtizl),

(c) (Sce A.\l. 8 for discussion on sanc problunm with ro-
spect to general courts-morticl.

T

IV, Other Proposed Beforms

The Kceffe, Boallontine, ilcCuire and Vanderbilt reperts
'.pvz.:j_nt:;crzt of 2 "law nember! for specizl
-uzlified officers cre avciloblc on

ccnersl courts-martial. (Sce

Keeife Report (Par.

lhether 2 judgs odvocate should be appointed for 2
surary court is a cuestion which this Doard is not pre-
pared to discuss at length, on the bosis of ilts cxperience,
Although the ilcGuire, ihitc, and Judge advocnte General
proposcls all provided for this, it wos roclized thot cer-
toin procticnl difficulties atﬂnu in the wzoy. nCCuPdiﬁgly,
the Ballontine Report hos recommended only that a judge
advocote bo .ppginu,d for o summnry court mortial '"when the
cireur.stonces persit." The uinority report of the sallon-
tine Committce recommcnded the language, "whencver procti-
gnblos"

"The USFAT Heport noted, with respect to the army
spceial court martial, that the most recurring suggestion
fros judge advocatc officers in the ficld was tho t thore
should be a lavyer cither in thu court or in a2 position of
inmediate supervision, such as a legal officer at r¢gimcn—
tal level. T;L Report ruCJhﬁuﬂdyd consideration of &
proposal to ploce at least one legally tra vined officer on
sach inferior court martizl,”

A $ fm fean= H - T '. B FE s s o
All witnesses befors House Armed Services Committce

(other thon arny pcrs;npul) recomnended law nmexbers for
speeinl as well as general courts— w_rtlﬂl.

Attached is memo from Coloncl Curry.
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Comparison of A, W, 9 and comparable
provisions of AGN

I The Article of War now in force:

A, ¥, 9 authorizes the appointment of special courts-martial by
the commanding officzr of a
District
Garrison
fort
Camp
or other place where troops are on duty
Brigade
Regimant
Detached battalion
or other detached comnand
Provided he is not the accuser or prosecutor
or by Superior authority.

IT1 - The Article of liar as revised,

The 1948 revisicn adds to foregoing list the commanding officer of
An army group
An army
An army corps
and delates the commanding officer of "any other detached command,"

For the reason explained in II under AW 8 the revision also deletes
the provision now in AW 9 rendering ineligible for membership an accuser
or prosecution witness.

ITII The Articles for the Covernment of the Navy now in force.

The Navy denominates its court which corresponds to the Army's
special court as a Summary Court liartial (AGN 26, Naval Courts and Boards
B-28, et seq), AGN 26 provides that Summary Courts Martial may be
ordered by

Conmanding Officer of any vessel
The Commandant of any naval yard or naval station
The Commanding Ufficer of any brigade
The Commanding Officer of any regiment
The Commanding Officer of any separzte or detached battalion
The Commanding Officer of any separate or detached command
The Commanding Officer of any Marine barrack
and when empowcred by the Secrctary of the Nawvy
The Commanding Officer or officer in charge of any other
command not specifically mentioned above,




IV The Navy Article as reviscd,

Proposed revision of the dat cles for the Government of the Navy
k“QS 10 (a) ) would designate the intermediate court under discussion as
Superior Court Martial,

(Notet Discussion o e
Army Special Court kartia
sidered becyond the purview

cCOonl=-—




22 July 1948
MEMORANDUM
Subjcet: Al 9 ond comparable provisions of AGH, comnents on

Reference: kemo "Comparison of £.J0. 9 and coaparable provisicns of
AGH", undated, unsigned

1, Referenced memorandun in peragraph I inscrts the provision of A
that the appointing authority of the special court mertial may not be
the accuser or proseccutor, but adds no ccaaent to the effect that
this provision appears nowhere in ACGN. The restrictions of this pro-
vision cppcaring in 4G sumnory court martinsl ~uthority would be even
pmore cbjectionzble than in genercl court martial cuthority. Hovy
vessels for prolonged pericds cre not in the prescence of superior
authority who might convene the court in cases. The comuanding
officer is probabl; rarcly the accuscr, Under naval practice he is
recuired to investigote all disciplinary reports in person and nermally
cones close to fulfilling the "definition" of the prusecutor in the
second sub-paragraph of par, 5{2) Iianucl for Courts-ilartinl USA
(1928). On smnll vessels there arc often too few officers to permit
refcrence to an investigating officer and still have enough left to
try the case aboard the same vessel, If the comnanding officer of &
nav~l vesscl vere circumseribed in his power to convene o summory
court-nartisl it would retord the entire procedure and work o hordship
cn the vesscl and on the nccused ~nd greatly impair adainistration

of justice and the maintenance of diseipline,

2., Public Law 759 rctnins the cuthority of the commanding officer
of n detached commnnd as appointing authcrity ond adds "the come
nanding officer of any other # % % group of detached units placed
under n single cormander for this purpose',

3, AGN 26 includes ~ jurisdictional restriction that summary courts
partinl may be ordered only to try those enlisted persons under the
command of the convening autherity. ‘hile the referenced memo ex-
cludes discussion of jurisdiction, it is not_clear with which A,

it will be discussed at 211,

L. In paragraph IV of referenced memorandum, therc is a reference

to AGN 10 (a) of the "proposed rcvision of the 4rticles for the
Government of the liavy". The paragreph referred to appears in the
proposed Articles for the Government of the Armed Scrvices. The pro-
posed AGN would amcnd the present article 26 by giving only the
cormnnding officer of a vessel specific autherity to convene summery
courts mortinl. 411 "other officers in commend or in charge of nava
forecs" must be designated by the Sccretary of the Navy in order to
have such authority, The title of summary court marticl weuld be
retnined,

J, E. CURRY
Culonel, USMC







Uniform Code of lilitary Justice

Subject - Summary Courts-iartial (army) and Deck Courts -

.Jho Hay Appoint. A..I. 10

I. Army Provisions

Articles of .ar

"ART, 10, Summary Courts-liartial.— The commanding officer
of a garrison, fort, camp, or other place where trocps are
on duty, and the commanding officer of a regiment, detached
battalion, detached com-any, or other may appoint summary
courts-martial; but such summary courts-martial may in any
case be appointed by superior authority vhen by the latter
deemed desirable: Provided, That vhen but one officer is
present with a command he shall be the summary court-martial
of that command and shall hear and determine cases brought
before him."

i.anual Courts-Hartial

(Par. 5c. p, 5&6) Summary courts-martial.-—"The commanding
officers designated in 4.7, 10 may appoint suumary courts-
martial; but such summary courts-martial may in any case

be appointed by superior authority when by tlie latter deemed
desirable: Provided, That when but one officer is present
with a command he shall be the summary court-martial of

that command and shall hear and determine cases brought
before him, (4, W. 10.)

here the appointing authority of a summary court or the
sumaary court officer is the accuser or the prosecutor

of the person or persons to be tried, it is discretionary
with the appointing authority whether he will forward

the charges to the superior authority with a recommenda-
tion that the summary court be appointed by the latter;
but the fact that the appointing authority or the summary
court officer is the accuser or prosecutor in a particular
case does not invalidate the trial,

Jhen more than one officer is present, a subordinate officer
will be appointed summary court-martial. +Jhen but one
officer is prosent, no order appointing the court will be
issued.

The principles of the third and fourth subparagraphs of
both 5a and 5b apply to summary courts-martial.”

Public Law 759—0th Congress, Chapter 625--20 Scssion

lio change

Add. 10
F, 1
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‘I’ B, 2

II., HNavy Provisions

1, Articles for the Government of the United States Navy

"ART, 64. (a) Officers authorized to order.--All officers
of the Navy and Harine Corps who arc authorized to order
either general or summary courts martial may order deck
courts upon enlisted men under their command, for minor
offenses now triable by swmary court martial (Aug. 29,
1916, c. 417, 39 Stat. 586) "

"iRT, 66, Courts martizl and punishments in hospitals
and hospital ships.—.hen empovicred by the Secrctary of
the llavy pursuant to article 26 to order sumnary courts

. martial, the commending officer of a naval hospital or
hospital ship shall be empowered to order such courts and
deck courts, and inflict the punishments which the comman-
der of a naval vesscl is authorized by law to inflict
upon all cnlisted men of the naval scrvice attached thereto,
whether for duty or as patients (Aug. 29, 1916, c. 417,
39 Stat, 586)."

. 2. laval Courts and Boards
SZC. 492 (footnote 2) For the constitution and povers
of a deck court sce art. 54, L.G.H.

‘ho may act as deck court officer.--"Officers shall
not be ordered as deck court officers who are below the
ranl: of licutcnant in the Navy or captain in the larine
Corps, and who have had less than six ycars! scrvice as
a commissioned officcr, except that, in cases where
there is no officer of such rank or of higher rank at-
tached to the vessel, nevy yard, station, or command,
the commanding officcr (if a commissioned officer) may
act as decl: court cfficer. An officer empowered to
order deck courts may at his discretion desienate him-
solf as deck court officer, irrespectivc of his ranik,
if commissioned, and irrespective of the rank of other
officers attached to his command."

3, Proposed Navy Bill -
SEC, L7

"ART, 15. All officers who are empowcred to convene
summary courts martial may convene deck courts martial for
the trial of enlisted persons regularly or tempora ily under

. their command or charge for minor offenses trizble by
summary courts martial."
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I1I, Differences

Differences in Army and Havy Provisions

The principal difference between the appeinting auth-
ority of Army summary courts-martial and the convening
authority of Bavy deck courts is that the Articles of ‘ar

sipnate which commanding oificcers may appoint whilc the
4. G. N, provide that all officers authorized to appoint
general or sumaery courts-martizl may appoint deck courts.

The proposed Havy bill would chang Hc latter provision
to L"L.J_‘..Idt.. only those vho may appeint sumpary courts-martial.

The ;rt'L'Ls of :iar also provide that a summary courts-
martial (Army) may be appointed by superior auth erit' vihen
deomed desirablc by such superior authority. The

as no such provision,

A. G, N,

The LcGuire ~rticles (liavy) would have abolished deck
courts. In its rzport the board stated:

"Deck Courts are abolished, This seems to meet with the
approval of all officers expericnced in command with whom
the matter has been discussed, and their demise will cer-
tainly not be mourned by enlisted personnel who have come to
regard them merely as an instrumentality of the convening
authority, withsa fixed and predetermined concept oi guilt -
and with the power to infliet greater punishment than is
permitted the authority that brings them into bulug. As a
conseguence, the jurisdiction at Hast, with due doference
to the function of command, is increased, with the antccedent
right to request and receive trial by swwmary court-martial.”

The Sccond Dallantine Board recommended retention of
deck courts:

"The Hoard belicves although therc is some difference
of opinion on the subject, and that although some officers
de not make full use of Deck Courts, they arc nevartheless
cssential in ships, particularly in time of war, Further-
morz, the authority now vested in a Deck Court must, in
order to preserve the scale of punishments, be vested
somcwiiere., 1t appcars to the Board that the only place for
this authority tc go would be to thc Commanding CGffic.r.
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The Bozrd does not believe his powers should be increased
to that extent."

The Keeffe Report does not comment on the convening
authority of decit courts.

In regard to suumary courts-martial (4rmy) the
Vanderbilt Report recoq;cncs that if necessary to get
of ficers of sufficient rani: and expzrience, U_.:E,r:;'co'..rt
of ficers should be appointed from a larger arca or a
Jarger unit thin is at tiaes done at prosent,

The Venderbilt Committes a‘sc recommended further

stud:r by a board of ofi the advantages of t
ululi ition bbijtu—zirti;l and considcrotion of
tl ' of abuse by new and untried cos: commanders.

In :ucorsh“:; with present Navy prac
empoviered to appoint deck courts majy at h
appoint himsclf deck-court officer, irresp
rank, if commissioned, and irrespective of
other officers of his command. Thereforc, when therc is
onc commissioned officcr in a naval command empowcred U
appoint deck courts, he is deck-court officer, ond thus the
scne result is resched as is in the proviso of A. W. 10,
Present Navy practice recormends that as the decik court

mast act impartially, any closc personcl knowledse of the
man or the offensc is a handicap. It is thus inadvisable

to refer to a deck-court officer spucifications against
personnel under his immediate supervision with whom he has
had close personcl contact. although there is no legal
prohibition against the accusing officer serving as deel—
court officer, a fairer trisl will result if such coses

arc rcferred for trial to so.ucone having no knowledge of

the persons or offenses invelved. Of course, in small
commands, witi: o single officer or vwith a vory limited
nuaber of oificers present, if the maintcnance of dis-
cipline rocuires immediate trial end punishnent, the
offenses mor have to be tried by an officer fam 111Lr with
the case, cven the accusing officer, Jherc possible, how-
ever, such a result should be avoided,

Attached is memcrandua from Colonel Curry.
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Comparison of AW 10 and comparable
provisions of AGHN

3 e The Article of Viar now in force.

AW 10 provides that summary courts-martial may be appointed by:

The commanding officer of a
Garrison
Fort
Camp
Other place where troops are on duty
Reginent
Detached battalion
Detached company
other detachment
Superior authority

And that, when only one officer is present with a command, he shall
be the summary court.

1I, The Article of VWar as revised,

lio change.

III, The Articles for the Govermnment of the Navy now in force.

The Navy equivalent of the Army Summary Court is the deck court
which may be ordered (AGN 64, laval Courts and Boards B-66) by any officer
of the Navy or liarine Corps authorized to order either a general or a
summary court-martial,

IV, The Navy Articles as revised,

Proposed revision of the Articles for the Covernment of the Navy
would change the name of the present deck court to summary court,

———————————
V. Differences,
As indicated above,

(Note: Discussion of jurisdiction and punishment limitations are
considered to be outside the purview of this paper, )
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2, Paragraph IV of ruferenced memorandun states that a
proposed revision of AGN would change the name of the deck
court to the sumacry court., It is the proposed Articles for
the Government of the Ariaed Serviecs which would anke this
change, not the proposed AGN, which would retain the oxisting
Article 6.

J. &, CURRY
Colonel, USLC







Uniform Code of ilitary Justice

Subject: Appointment of Trial Judge Advocates and Counscl, A%, 11,

I. Army Provisions

1. Articles of War

"ART, 11. Appointrent of Trial Judge Advocstes and Coun-
s¢l,—For cach gencral or special court-nartial the authority
appointing the court shall-appoint 2 trial judge advo-
catc and a defoense counsel, and for cach general court-
martial onc or mor2 assistant tricl judge advocates and
one or norce assistant defense counscl when noccssary:
Provided, however, That no officer who hos acted as piember,
trial judge advocate, assistant trial judge advoc-te,
defonse counscl, or assistant defense counscl in any casc
shall subscquently nct as staff judge advoeate to the
rovicving or confirming ~uthority upon the same casc.”

2, Public Law 759--80th Congrcss, Ch-pter 525, 2D Session

".NT. 11. Appointnent of Trinl Judge Advocatos and
Counsel,—=For cach general or spoecial court-martial the
authority appointing tho court shall' appaint a trial
judge advocate and a defensc counscl, and one or more
assistant trial judge advocates and onc of norc assistant
defense counscl when nccessary: Provided, That the trial
judge advocate and cdefense counsel of cach gencral court-
martial shall, if availsble, be nembers of the Judge
Advocatec Goneral's Departrent or officers who arc members
of the bar of a Federal court or of the highcst-court of

a Statc of the United States: Provided further, That in
all cases in which the officer appointed as trinl judge
advoeate shall be a member of the Judge Advocate Generalls
Depertnent, or an officer who is a nmembor of the-bar of a
Federal court or of the highest court of a State, the
officer anppointcd as defensc counsel shall likewise be

a2 nomber of the Judge Advocate General's Deprriment or

an officer vho is a pember of the bar of a Federal court or
of thoe highest court of a 3State of the United Stotes:
Provided further, Than whon the zccuscd is represcnted by
counsel of his ovm sclection and does not desire the pre-
sence of the rcgularly appointed defensc counscl or
assistant defense counscl, the latter any be excused by the
precsident of the court:- Provided further, That no person
who hns acted as member, trial judge advocate, assistant
trinl jucge adwocate or investigating officer in any

case shall subscquently act in the sanc case 2s




defense counsel or assistant defensc counsel unless -
expressly requested by the accused: Provided further,
That no person vwho has acted as member, defensc counsel,
assistant defcnse couns:1l, or investigating officer

in any casc sh2ll subscquently act in the same case

as a member of the prosccution: Provided further, That-
no person who has acted as member, trial judge advocate,
assistant trial judge ~dvocate, defense counsel, assistent
dofense counscl, or investigating officer in any case
shall subscguently act as 2 staff judge advoeate to the
rcvicwing or confirming authority upon the same casec,"

II. lavy Provisions

1. Articles for the Government of the Unitad Statcs Navy

a, There is no similar nrovision in the A,G.N, for the appoint-
ment of the judge advocate for the general court martial,
Such authority is implicd in thc provisions for the
appointment of the court itself, A.G.NJ. 40 provides
for oaths for a judge advocate and for the judge advocate
"or person officiating as such" to administor the oaths
to the court,

b, A.G.H, 27 "Constitution of summary courts martial.--4
sumnary court nartial shell consist of three officers
not below the rank of cnsign, as members, and of a2 re-
corder, The comanander of a2 ship may order any officer
under his command to 2ct as such recorder.”

2. Naval Courts and Boards
a, NCEB scetion 350, page 198: '"The authority to convene

a gencral court martial implies the power to appoint
the judge advocate. The authority to appoint the
recorder of a summary court martial is specifically
given by the 27th A.G.!.; of a deck court by the 64th
A,G.li,, subscetion (c). When, thercfore, it is decided
to asscmble 2 general ceurt martial, the convening
authority - shall sclect-a competont commissioned officer
who shall, if possible, not be-liablc to summons as
a naterial witness in the case, to perform the duties
of judge advoecate, and shall name him as such in the
precept; Similarly, in the case of a summary court

2 marticl, a commissioned or warrant officer shall be
named; and in the case of a deck court & compctent
enlisted man, The judge advocate is in his military
character responsiblce for the proper discharge of his
duty to thc convening ~uthority.®




3.

bo

1'C&B section 356, mage 200: "The accusced is cntitled
to counscl as a right, ~nd whcnever practicnbic to
counscl of his choice, The court c~n not properly
deny him the assistance of 2 professional or other
adviser, Enlisted mon to be tricd shall be advised
particulariy of their rights ~nd should be reprosented
by counszl, if practieable, unless they explicitly

state’in open court that tﬂcy do not desire such assis-—

tancc., Should thc accuscd state that he does

not desirc

counscl hc shall be informed by the court that counsel
-

will be assigned him should he so desire, and
be adviscd to ccnsult counsel before deciding

with the casc without counscl, A stotemont the

he shall
to procecd
t this

section has becon complicd with shall bo entercd upon

o

the rccord of

proccedings. It should bc borne in mind,

howcver, that the convening nuthar1ty has no powcr to
force counscl upon an accused unless the accused is
nentally incompetint 2nd thercby unable to look after
his own intercsts, In such n casc, whcen mental incompe-

toncy becomes known, the casc becomes one for

2 doctor

rather than a court, Foilure to comply with reoquest

of a2ccuscd that counscl be provided him is a T

arror, !

Prouosuj u“v' Bill

b,

"ART, 18 (b) For cvery swmiry court martial,
vening autherity shall appoint a prosccutor an

atal

the con-
d a defonse

counsel, wvho shall be persons qualificd to perform such

duties, This shall not affcét the right of th
to counszl of his ovn choice,!

"ART, 24 (b) For overy genoral court martial,
ing authority shnll appoint: (1) & prosccutor
defense counscl, who shall be certified by the
Goneral as persons aualified to perform such

e accused

the conven-
and 2
Judge Advocatc

cutics, but

the appointrnient of such defonsc counscl shall not affect

tho right. of the person accused to counscl of
choice; and (2) a judge advocate, whosc dutics

III, Differcnccs

hls orm
#* R M

The Army uscs the title "trial judge advocate." The

llavy bill uscs "prosccutor,"
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P.L. 759 providcs for assistant trial judge acdvo-
catos and assistant defensé counscl, The Navy has no
provision for such offices, (C0 174-1918, 156; CO
2-1925, 9 G0 3-1944, 439).

P.L, 759 provides that the t
defense counscl shall, if available,
or officers who arc mcmbers of 2 bar, The Havy Bill
orovides that those officers shall be "porsons qualificed to
perform such dutics" in the SCIf and "certificd 33'thc Judge
Advocate Goneral a$ persons ounlificd to perfornm such

dutics” in the GG,

ial judge advocate and
be members of the JAGD

P.L. 759 providcs for th: oxcusc by the president of
thc C“urt of the docfonsc counscl vhon accuscd has
counscl of his ovn scicction and does not dosirc the ap-
nointed counsel. The Navy makes no nrovision for such
cxcusc,
P.L. 759 provides thot no person who has actced as
member, ‘trial judge advocate or assistant trinl judge
advocate, or _nv»sti rating officer shall subsccuently
act as defense CDUﬂSLl in the same case exccpt by cxprcss
request by the accused; that no person who has acted -

as member, defensc counscl ssistant defeonse counsel, or
investigating officer shnll subs aquently act as nuwbcr of
the prns“cutlon° and that no“person who has acted as
member, trial judge advnecate, assistant trial judge advo-
cate, defense counscl, assistant defense counsel, or
investigating officer shall subscquently act ns stﬁff
judge advoente to the revicwing or confirming authority
upon the same ca2se, The Navy has no similnr provisions
but has held it fatal crror for the convening authority

o sit-on SCIf and then-roviéw the procecdings. (CHD
9-1932, 12; CI'0 9-1932, 15).

The defense counsel shall have cqunl professioncl
aunlifications to the trial judge ndvoenate. The Navy
does not speecificnlly provid: for this,

IV. Roccommended Provisions

The Kecffe Report, page 92, 93, & 94 contrins the
following recaommendationss:

n(1) Munlified officers vho are lawycers should be pro-
vided to net as prosecuting lawyers and-defonsc
counscl for-every general court martial, and, vhen
practiesble, for cvery sumary court martial,




JEC

11(2)

"(3)

"(4)

"(7)

u
N

Both prosccuting attorncy and dcfonse counscl
should be officcrs whose qualifieations hnve
; T

be-n approved by the Judge Advoezte General,
cither by virtuc of his being a Lcgal Duty

Specialist or as otherwisc having the requisite
legal training and expericnce,

osccuting attorney and defense counse
be subject only to the supervision of
ge Advocate Gencral in the performance

In sclecting officcrs for thesc positions the
Judge advocate Genoral should do his best to
e to it that defense and prosccution. lawyers

re of cqusl ability.

The cbove recommendations should not af
any way the present right (i.C.&B,., Scct
356), of an accused to counscl of h
choice, civilian or naval, vhen such
able, to conduct his trial or =ppeal.

The Ballantine Report, 1946, page 8, commonts "The

recormended change in the status of tho judge ~dveoeate
pre-supposcs the appointriont of another qualified indi-
vidunl to nct as prosccutor, It is also assumed that
provision for the counscl for the defense will-be con-
tinucd," The Ballantine Report, 1943, page 12, reccomm-
snded that o defense counsél should bo appointed for
aach general court martial, to represent 2all accused
nen who nre not othervise representod and to assist,

if recquested to do so, other counsel sclected by
accuscd ren.,







Uniform Code of Military Justice

Sub ject:

dw

s

3.

1,

articles of VWar

—

Jurisdiction of General Courts-lartial, A.V. 12,

I. Army Frovisions

n'RT. 12. General Courts-liartial ,—Goncral courts-martial
shall have power to try 1ny person subjcet to military law-
for any crime or offcnsc made punishable by these articles,
and any uuh person ¥ho by the law of war is subjeet to
trial oy military tribunals; Provided, That no officer shall
be brought to trial before a2 general court-martial appointed
by the Supcrintendent of the liilitary cademy: Provided
further, That the officer competent to appoint 2 goneral
court-martial for the trial of any particular casc noy,

vhen in his judgement the intorcst of the scrvice shall so
reguire, causc any case to be tried by o spceial court-
martial notwithstanding the limit~ations upon the jurisdic-
tion of the speeinl court-martinl as to offenses sct out

in rtiecle 13; but the limitations upon Jlrlsdlctlop ns to
persons and upon punishing poucr sct out in said Articles
sho1ll be observed,"

.

Hnnual for Courts-linrtial

Adds nothing,

Public Law 759—80th Congress, Chopter 625, 2D Scssion

nSnC, 209. Article 12 is amonded to read as follows:

"ART, 12, GUOIGR.L COURTS-'L\RTL.L.--Gcneral courts-
martial shall have powcr to try onrr person subject to
military law for any crimec or offonsc made punishable
by theso articles, =nd any ﬁthvr person vho by the law
of war is subject to trial by military tribunals:
Providod, That general courts-martinsl shall have power
to adjudge any punishment authorized by law or tho custom
of the scrvice includin ing a bad-conduct ﬁlsu“-rgc."

If., Hnvy Provisions

irticles for the Government of the Unitecd Statoes Navy

There is no specific provision stating jurisdiction of
general courts-martial,
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"ART, 22, (a) Offensc not Spccificd, -All offcnses com-
nitted by pcrsons belonging to the Navy which are not
specified in the forcgoing :rticlcs shall be punished

\§ a court martial may dircct.m

"ART. 35, .JAuthority to inflict summary court-martial pun-
ishmonts,——iny puﬂiSTuJﬂt vhich a suudz‘" court martial is
““tho_*de to inflict mhy bo

-r g B .1—-‘ n
Maval Courts and Boar:ds

jurisdiction of general courts-
martin l

Pronoscd Navy Bill

"SEC. 47.

w.RT, 23. 4 general court martial shall have juris-
diction to try and punish any person subject to the
.rticles for the Govermment of the Navy for any offa
ngeinst said articles,n

uSEC, 25.
" RT. 35 is rcnumbored as articlc 30."
"SRC. 47

"ART, 5 (d) The following shall be offonsc against
the Articles for the Government of the lNavy:

"First, Viol=tions of thc eriminal laws of the
United States, whonever cnacted, during the time
such laws 2re in force; and any limitation as to
Territorial jurisdiction shnll not apnly.

"Sceond., Viol~tions of the treatics or- conventions

the United States, whenever adopted, during the
time such treaties or conventions arc in force,

"Third, iolations of such criminal laws of a Statc,
Territory, District, or posscssion of the Unitx
Statcs, or any politiC" subdivision- thercof, in
which the acts or omissions oceurred, =s arc in force
at the datz of the passage of this Act and at the
time thcy occurrcd,
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P. 3

"Fourth, Violations of the laws, orders, rcgulations,
or customs of thc n~val scrvice,

"Fifth., Violations of thc law of war,"

Both jrmy and Havy general courts-martial have
jurisdiction to try any pcrson subjoct to military law
or the A.G.N. ruspeetively. Army genceral courts-mortial
also have jurisdiction to try any other person for offenses
against the law of war, whilc the Havy goncral court
does not, “Apparcntly, other offcnders against the
law of war, arc tried by flavy extraordinary tribunals
no% covered in the A.G.H. (Sce proposcd A.G.N. Art,
5 (f)).

™

*or persons subject to military law, sce C.S.,

-

-

s to Offonscs

Both irmy and Navy general court-martisl have power
to try persons for all offcnscs sgainst the Articles of
Jdar or A.G.MN. respectively,

See C,S., AW, 96 for violations of state and federal
eriminal lows of treatics and conventions of the U.S., and
of the laws of war,

The proposed Navy bill contains a general provision
as to jurisdiction of the A.G.lI, a§ to offenses, while
the amended Articles of liar do not,

Punishmont

The amended AW, 12 states that o goneral court-
martial may imposc any punishment authorized by law
or thé custom of the service, vhile the corresponding
A.G.H, article states that a genoerzl courts-martial
may imposc any punishment nuthorized for a summary
(N~vy) court-martial, As the punishmont authorized
to be adjudged by a summary court-martial (Navy) arc
very linited, the authority for a Navy general court-
martial to impose greator punishments is infoerred from
the provisions that a Navy genernl court-martial has the
povicr to punish any offense against the A,G.N. and that
the court shall impose an acequntc punishoent,




)

is to punishments which general courts nmoy imposc,
scc dAppendix to this ;U“,_‘.L_va study.

AJdl. 12 as smpondod
courts-partial to jucg 1
is the only nunishment sp cifiC'lly stat.d
and might be nloe ] o

M Blew UG sl

- |

has o bad-eonduct dischargs, ” as
= e S e ol S e e
tc a.il, 108 and ADRCNAIX D ehtay tuble: Dtk
IV. Recommcndations

=
.

None of the reports contzin any recomucndntion os
T,

to chonge the jurisdiction of general courts-mortial
to persons,

ons subject to milit~ry law in goneral,

A8 to pencral discussion of offenscs, sec Appendix to

3. a8 to Punishnients

There are no recommendntions to limit the power of
general courts-martizl to impose punishment.,

is to limitation on punishnints, scc C.S., 4.7, L5.

Sce Appendix this article for authorized punishrents,

L -1




(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

Appendix

Permissible Punishments Army and Navy Courts-ifartial
(P.L. 759 and Proposed A.G.MN.)

X Indicates Court liny Impose Punishment

KIHD

Death
Dismissal (officer)

Dishonorable

Discharge

"Bad Conduct

Discharge

Confinement at
Hara Labor

Hard Labor 7/0
Confincrent
(1:cit 103:)

Nestriction

Deprivation Shore
Liberty

Loss of Pay

Detention of
Pay (7 Only)

Fine

Reprimand &
Adronition

Reduce jn Rank

(F}:)w

Loss Numbcrs
(Officer)

Reduction to
private
(officer)

Suspcnsion
(Officer)

NAVY

GENRAL SUIZZARY DECK

% -I—

. R

ok
X

X

X

O

IIONTHS 1 ONTH

6 TIONTHS 3 1IONTHS
3 H1ONTHS

6 HONTHS?% for 1
HONTH

To next Tor next
inferior inferior

(NCceB -
622 n.24)

ARY
TNERIL SPECLAL
B2
x>
2
X X
X 77 6 1ONTHS
=r2
3 MONTHS 3 HONTHS

3 MONTHS 3 I'ONTHS
(crT 103f)

a8
), 3§ 2/3 for
6 MONTHS

2/3 for 2/3 for
3 HONTHS 3 1IONTHS

X X

X
To pri~ To private
vate only
only

(*cit 10Le)
X (o X
103h)

in lieu
of dis-
missal

only

X X (uc
103h)

1 MONTH

1 MONTH

3 MONTHS

2/3 for
1 MONTH

2/3 for
1 MONTH

X

To private
only




ippendix (Cont'd)

Pernmissible Punishments Army and Navy Courts-lortial
(P.L. 759 and Proposcd A.G.N.)

X Indicates Court ilay Imnmosc Punishment
NAVY ARTY

.

INERLL SUI2URY DECK GENERAL SPECLL SUILLiRY

(16) Loss Seniority X Gvach Warrant 0., Nurses, ctc,
(‘hrrant 0.) 622 n.24) trecated as officers.

(17) Solitary Confine- X 30°'DAYS 20 DAYS
riecnt on Bread
and ‘later vdth
Full Ration
Lvery 3rd Day

. Cruel and Unusual PROHIBTTED -~ STE C.S., A0, 41,

NOTES

~

Death can be adjudged .‘.'ll? for an offense which specificall
3 & X
‘DI‘-JV]'.C‘_C!& for it 2

Under AW, death is mandatory in casc of spies (A.W. 82) and
either death or life imprisonment is mandatory for premeditated
murder (AW, 92). Navy has no mandatory punishments,

Dismissal is mandatory under A.W, 95, conduct unbecoming an’
officer; A.W.56 falsc muster; A.W. 57, false returns; and AW,
87 personal interest in sale of provisions.

Officér must be-dismissad if séntenéed to confinement or hard
labor, N.C.&B. 622 n.2L, MCM 103c .

Arny enlisted mon must be given dishonorable discharge if nmore
than six months'confincment, 171! 104b, Vanderbilt Report
disapproves,

Whon Navy enlisted man is sentonced to nmore than threc months!
confincnent, he should be reduced to lowest rating, N.C.&B.
622 n,21, 1CM 10Lc,




Appendix (cont!'d)

/. Navy surnmnry court-martial may not adjudge more than loss of
pay per nmonth unless also bacd conduct discharge. N.C.&B. 4lLb.

- asr M - . - ~ = ; = 3 P - e i
< \y not adjudge loss of morc than 2/3 pay per month unless
ishonorable discharge, IiG. 10Lb,
Q. Not favorcd N.C.8B. 622 n. 2i.
10, Only confinement or restriction pay be imposced.
CO: BT . TIONS
General courts - not rcstricted cxcept as noted above,
'y spaeeial not restrictod excopt as ncted z2bave,
.
Havy sumnary - No cosmbinntions
e e i T o 1Y
l ss o nay not to execcold 3 nonths no

army sunmary - not restrictod excent as noted above and vhere
both ednfinencent and rostriction are imposod, both rmst be appor-
tioned,

Navy deck = no conbinntion execept loss of nay in addition to
solitary confincrnent on bread and vater, or confinenent or restriction,
or deprivation of shorc liberty.
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Uniform Code of Ifilitary Justice

Subject: Jurisdiction of Specizl Courts-liartial. AW, 13.

I. Army Provisions

1. Artiecles of Var

".RT. 13. Spceinl Courts=iartial,—Spoecinl courts-
nartial shall have power to try any person subject
to nilitary law for any crinc or ~ffunse not-capital
nace punishablc by thesc articles: Provicded, That
the President nmay, by rogulations, oxcept frem the
jurisdiction of specinl courts-nmartial any cliss

or classcs of persons subjoct to nilitory law,

"Special courts—-martiasl shell not have power to
adjudtge confinement in cxcess of six nonths, nor to
adjudge forfociture of morc than tuvo-thirds pay per
nonth for a period of not cxcceding six months,”

":RT. 12, General Courts-llartinl., ¢.es...Provided
further, That the officer competent to appoint a
general court-martial for the trizl of any particular
case may, vhen in his judgrment the intorest of the
sorvice shall so require, cause any casc to be tried
by a spceinl court-martial notwithstonding the limi-
tations upon the jurisdiction of the spceial court-
martial as to offenses set out in .Article 135 but the
limitations upon jurisdiction as to persons and upon
punishing power set out in said article shall be
nbserved, !

2. Yanual for Courts-liartial

Par. 14, Excopts officers from trial by spceial courts-
martial under authority of proviso,

A crime is not capital in nmeaning of A.V. 13 when limi-
tation on punishmcnt preseribed by President is less than
denth and cven though a2 crinc is capital, it may be tried
by a special court under the first proviso of-irt, 12,

But no crime or offense, capital or otherwise, nay be tricd
by 2 spccinl courts-martial if a mandatory punishnent is
prescribed which is beyond the power of the court to

1SSCSS.




3.

1.

Public

Nor can a special court-martial adjudge deathy dis-
honorable discharge of an enlisted man or dismissal
of an officer,

Low 759--80th Congress, Chapter 625-~-2D Session

nSEC, 210, Article 13 is ~monded to read as follows:

".RT. 13, SPECI'L COURTS-Z\RTL'L.—Special courts-
nartial shall have power to try any person subject to
military law for any crime or offense not capital nade
punishable by these articles: Provided, That the
officer conpetent to appoint 2 general court-mertial
for the tricl of any particular casc nay, whon in his
Judgment the intercsts of thc scrvice so require,
any case to be tried by a spocinl court-martinl not-
vithstanding the limitations upon the jurisdiction of
the spécial court-martizl as to offerises herein pres-
cribed,

"Special courts-martial, shall not have power to adjudge
dishonorable discharge or dismissal, or confinement in
excess of six months, nor to adjudge forfeiture of

more than two-thirds pay per month for a period of not
excecding six months: Provided, That subject to approval
of the sentence by an officer exercising goneral court-
martial jurisdiction and subject to appellate roview

by The Judge Advocate General and appellate agencies in
his office, a special court-martial may adjudge a bad-
concuet discharge in addition to other authorized punish-
ment: Provided further, That a bad-conduct discharge
shall not be adjudzed by a specinl court-martial unless a
complete record of the procecdings of and testimony
taken by the court is taken in the case,"

Proviso in A.'l, 12 repcaled,

II. Novy Provisions

Articles for the Government of the United States Navy

"ART, 26. Sumpary courts-martizl nmay be ordered upon
petty »fficers oand enlisted nen in the naval servicCecee..
for the trial of nffonses which such commanding of ficer
or commandant may Jeoén descrving of greater punishment
than he is ~uthorized to inflict, but not sufficicnt to
roquire trinl by 2 general court-martinl."




ART. 30; Pun{shments by surmary courts-pinrtial.—-
Sunmary courts martial nay sentence petty officers

and persons of inferior ratings to either a part

or the whole, as noy be appropriate, of any one of

the following punishments, namely:

"First. Discharge fron the scervice with bad
concduct discharge; but the sentence shall not
be c“rrlbﬁ into c¢ffoct in a2 foreign country.
"Sceond, Solitary confinoment, ncot exceeding
tnlqu '""5, on bread and vater, or on dinin-

ishcd rt i0ns.

"Third. Solitary confincmont not oxe
Vo epe
dnys.,

"Fourth. Confincment not cxceeding two months,

nos

Fifth, ’Reduction to next inferior rating.

"Sixth, Deprivation of liberty on shorc on
foreign station.

"Seventh, DRxtra police duties, and loss of
not to exceced thrée months, may be added to
of the above-mentioned punishments.!

31, Disrating for incompetency,—-\ summiry court
nartial may disrate any'rutCu purson for 1ncnnputuncy.”

Naval Courts and Boards

STC. 652, n.11. ‘hen an offonsc charged is of such
character that the punishrient which a1 swmnry coart
martial is authorized to inflict is not adequate, the
of fender should be brought to trial before a general
court unless it is impracticable to do so,

3, Proposed Navy Bill

"SEC, 18, drticlc 26 is rénurb .red as article 17 and
anended to read as fallows: *

.?‘. 17. Commanding officers of noval vessels and
such other officers in eommiand or in charge of naval forces
or agtivitics as may be designatod by the Scerctary of the
Navy may convence surmiary courts partial for the trinl of




enlistod persons regulzrly or temporarily under

their command or cherge far allcged offcnses deemed
deserving of greater punishment than he is authorized
to inflict, but not sufficient to require by genecral
court martial v

nSEC, 22. Article 30
ancndad to read as follows

" :RT. 20, (2) & summ~ry court martial shall have
power to impose cither a part or the whole of any one
»f the following punishocents:

-

"Fipst, Discherge with a bad-conduct discharge;
"Second, Reduction to the next inferior rank or
rating;

"Third, Solitary confinoerient on bread and wmter
with full ration every third day for a period not
oxceeding thirty day, to run consccutively;

"Fourth, Confinement, or restriction within stnted
limits, for a period not exceeding six months, to
run consccutively;

"Fifth, Deprivation of liberty on .shore for a
period not excceding three months, to run conse-
cutivelys

nSixth, Loss of pay not to exceed six months! pay.

"(b) Confincment for a-period not exceeding threc
months, to run consccutively, and loss of pay not to cx-
ceed threc nonths! pay moy be imposed in adcdition to a
bad conduct discharge; and loss of pay not to cxceed
six months! pay nny be imposed in addition to any one-
of the punishmonts cnumerated under (Third), (Fourth),
and (Fifth) of section (a) of this article,"

ART. 31 is rcpealed,
ITI. Differcnces
48 to Persons
Under the Amended Articles of Yar, spoeial courts-

martinl may try any persons subject to military law,
while under the Navy bill, only enlistcd persons under




the connond of the convening authority, may be tried
by Navy surmary courts-portial,

As to trial of officers by special court-riartial,
C.S., A.W. 16.

Offenscs

Under tho-interpreation of A,W. 13 in the Ilianual for
Courts-iiartial, the only offenscs that an Army
court-nartial nmay not try are, (1) murder (A.V
randatory sentence for preneditated nurder is
lifo inprisonmont; (2) false muster (A.Y. 56),
recturns (1.7, 57); personcl interest in sale
visions (.17, 87), and cwn“uct unbeconing an
€A.W. 95) which offenses carry a mancatory sont
ispmissal; and (3) snying (”.T. 62) which nust
by a general court by statute.

Accoriing to proposed article 17 of thé A.G.N., a
surnary court-partial could try any offense. There is
no specification in N,C.&B, as to which crimos are
trinble by sumniary courts except that the convening
suthority may exercisc his discretion. Howovor, Nevy
Departrent lettors state Navy policy in 'this regord,

Punishront
Sce Jippendix to C.S., AW. 12.
A8 to bad conduct r 1sch.rvv, sce Appendix to C.8., A, 54.

IV. Reconendations

» Persons

ae 1.7, 16 as to trial of officcrs by speeial
Linn :

courts=

Thers are no corments in Ballantine, [icGuire, Kccffc,
or Vanderbilt Reports or Novy JiG recomnondotions on trial
of other persons by special courts-nartinl.

2. ‘As to Offonscs
As offenscs trinble by special courtss=nortial are nore

or less dependent on punishment authorized, sec following
scetion,




to Punishment
The licGuirc Articles rocormmend that:

A Summary (Navy) court-martial shall have power to

1mpose:

1. Loss of pay not cxeceding 6 months; extra cutics not
excceoding 6 months, the performance of which shall-”
not, in itsclf, involve deprivation of liberty and,

of the following:

Bad conduct discharge;

Confinement not in cxcess of 6 months;

Salitary confinonent for not excecding 30 cays;

Reduction to next inferior rank or rating;

Deprivation of liberty not in cxcess of 6 months,
The First Ballantine Report recommiended that Navy

sunnary courts should be given powcr to adjudec econfincment

and loss of pay not cxecceding six months and that bad

con‘uct discharges should not be acdju’ped by specisl courts-

nartial unless the offense involves moral turpiture, or

where the accused is neither presently nor prospoctively

of any value to the service.

The Sceond Ballantine Report recomncnds:
i

"Increasc in Powers of Swwary Courts-inrtial.

Under the present lrticles for the Government of the
Navy, a Sumnmary Court-lartial is authorized to avard sen-
tinces of confinement not excceding ‘two months and loss of
pay not cxcceding throc months, For the rcasons stated
below, the Bonrd beliceves that the powers of punishment by
Sunnary Courts-lartial should be increased, 4 Summary
Court-liartial may try any enlisted person subject to
naval law, The sentence which it may inmnse is limited to
'any onc of sever~l punishments, including cdischarge fronm
the scorviec with & bad conduet discharpge,! to which may
bec added extra policc dutics and loss of pay not to exceed
thrco nonths, *hore 2 bad conduct discharge is awarded
by such 2 court, and is later mitigated, the result under
present provisiens is that there is ordinarily no punishnent,
a8 a matter of practice, General Courts-liartial arc prone
to regard their ninimum punishmont of confincment as six
months, thus there is 2 gap in the punishnment senle which
the Board feels should be closed, The Board recommond
an increasc in the powcrs of Summary Courts-lfartial as
follows:




Discharge with a bad conduct discharge,

Confinemoent for 2 period not excceding six
months, to run consecutively.

Sclitary confinement for a period not oxcec
50 days,

Reduction to the next inferior roating,

Deprivation of liberty on shore for a period not
excecding sixty days, to run consceutively,

Confincment for a period not-cxecerding three
months, to run consccutively, and loss of pay
not excoeding threc months may be ~adjudged in
addition to a2 bad conduct discharge, " No bad
corluct discharge shall be exccuted in a forcign
country.

tidoption of the above scale of punishments will, in
the opinion of the Board, reducc the number of General
Courts-liartial, Additional safeguards provided for the
rights of the accused (detail of a judse advocato is one)
arc belicved to be commensurate with the increasc of the
limitations of Summrry Court-liartial punishments as rce-
ormended, It is to be noted that the forepoing permits
a combinition of confinement, loss of pay, and bad conduct
discharge, In thc opinion of the Board, this flexibility
is dgsirable, im that it makes it possible for o mon to
be sentenced te a bad conduct discharpge to boe placdd on
probation without his cscaping punishment entircly,”

The Kceffe Report states:

"Nevertheless, the Board feels that the rate of
trial by peneral court-partidl could be reduced cven further
without impairing discipline, The Beard wns impresscd
by the nurber of cases reviewed by it what aprroved to
be relatively minor offensés had beéén referred to trial
by gencral courts-martial,..eseeesss

""The Board is of the opinion that cascs of this
ac

type, and they scem to be numcrous, should not g0

before gencral court-martial, The reasons thoy have gone
before general courts are, beside the spceeial eonditions
precscnted by vartine:




The limitcd sentencing power of the summary
court-nartial;

The limitations which have bucn placed on the
discrotion of convening authoritics in referring
ceses to trial,

"These reasons will be discussed scverally,

"a. 48 has becn pointed out both by the IleGuire
Cormittce and the Ballantine Comnittoe, the limitations
on thc sentencing powers of the sumnry court linve ro-
sultced in too‘great a gap between the sentcenec of the
general court, which by custom ncarly alimys inposcs a
scntonce including Jdischarge 2nd a fairly substantial
period of confinomont, and the summary court-nartinl,
whosc powers arc scvercly limited by law,

"The obvious solution is to increonsc the dignity
and power of the sumnary court-martizl so that it can
handle cascs of this nature without thc nocéssity of
rcsorting to trial by general court-martial, Such a
recamendntion has b:en made both by the lcGuire
Committec and by the Bnllantine Committee, This rocomuen-
dation is implemented in Article 4 (c¢) of the proposed
ifeGuire .rticles, with which the ‘Thite and Judge Advoeate
General draft articlds concur generally.

"The cnlargement of the powers of o summary court-
martial is o prerequisite to the rotontion of

the prestipe formerly attained by the gencral court-
martial. Trial by the lattor type of court should
be reversed for the most Sorious of military
offcnses and for fcolonies,

"The nature of the inercascd powers vhich should be
granted to the summary court-martial is 2 matter vhich -
the Advisory Council will have to considor. The HeGuire,
Thite, and Judge Advocate Genoral draft ~rticles reconnmend
forfoiturce, This is the present pover of the Jrmy speeial
court, It should bec nointed out hore that the USFET
Report hos rocomiended that the nowers of the Jrmy specinl
court-martial, alrc~cy greater than thosc of the Navy
surmary court-martial (éxecept that an JArmy special court
may not inposc a2 discharge), be still further increascd to
authorize confincrent up to one year, with appropriate
forfeiturcs, but without dishonorsble discharge (the
bad conduct cischarze is undnown to the Arny). If the Havy
surmary court posscsses this power, nany »f thoe-cascs
reforred to above could hawve boen tricd thercby, cven in
wartine,




"b, JAlthough in theory the convening aathority has
full control over the disposition of charges, his powers
anddiscretion in this respect arc severcly limited by
Department policy. i scries of letters on court-martial
policies have been promulgated by the Secretary of the
Navy, cstablishing policies”in regard to absaence offonses,
The latest of these lcttors, dated 12 October 1945, oneé
month aftcr V-J Day, prescribes, as a matter of policy,
that abscnce offcenses will be disposced of as follows:

n(1l) First Offense:

Abscnce over leave for over 30 days: General
court,

Abscnée without lecave for over 20 days: General
court,

Sccond abscnce offonses:

A1 offenders who were convicted by summary
court for their first abscnce offense, unless
the sccond was less than & days.

Third Absence Offenses:

All offonders with at least one prior conviction
by general or summary court, unless the third
abscnce vas less than 4L days,

Repeatod Absence Offenses:

-

In the discretion of the convening authorities,
regardless of the length of abscnce,

11issing Ship or liobile Unit:

411 cases, regardless of the length of absence,
in the absence of cxtenuating circumstances,

or unless the ship has mercly moved from one
pier or anchor2ze to another, or had only

gone on a trial or port repair run or loca
shakedovm,

nThe letter also provided that 2ll men more than L5
days absent should be charged with doscrtion. Policies
as to scntences, confinement, and other matiers were
also sct forth., Exceptions to thesc policies could be
made when spacinl circumstances So indicated, but in all
such cases the convening authority was required to state
his rcasons in his action,

AV 13




"The Board understands that a subscquent lotter
relaxing these policics considerably has recently becn
published.

"The Board realizes that these lcetters were rendered

ecessary by certain serious disciplinory problems which
arose during the war, This was particularly so with respoct
to missing ship, which during thc war wns tantomount to
descrtion., Even aftcer V-J Day, prolonged abscnces and
cases of missing ship interferred seriously vith the
dcmobilization program, The Board also realizes that it
is highly desirable to establish uniform policics in
court-martial matters and that the Navy, by prescribing
uniform centralized policics, has achicved a very i
commendabla rcsult in the dircction of uniform justice,

"Hoevertheless, the cffect of the policies just cited
to deprive local commanders of most of their discretion
over court-martial matters, prior to trial, If the
proper theory is that the convening authority is rcsponsi-
ble for all matters of discipline within his command,
nothing could be further romoved from this policy than
to prescribe in advance just what he is to do in each
and cvery case which comes before him. The cscape clausc,
providing that these policics nced not be followed when
the circumstances indicate othorwisc, is largoly nulli-
ficd by ‘the requirement that in every such case the con-
vening authority must state in his action his rcasons
for departurc from policy, It is obvious that only in
very exceptional cascs will a convening authority take
this trouble.

"Furthermorc, the policices laid down scem much too
restrictive, especially since the tormination of hostili-
ties, They are at variance with \ymy policies,, which
prescribc that no case of abscnce without leawve should
be referred to trial by goneral court-martizl unless it
approached desertion in seriousness, Conscquontly,
an absence offense of less than 30 days was necarly alweys
tried by inferior court-martial and-most abscnces of from
30 to 60 days werc thus disposcd of, cxcept of coursec,
in actual combat arcas, TSven whore an offonder had prior
convictions, trial by general court-martial was not ordi-
narily regarded as nccessary becausc of one or two prior
convictions by inferior court, [




"The attempt to cateporize 211 offcnses and to pres-—
cribe their disposition in advance, with little‘or no
regard to the varying factors of ~ge, ccducation, civilian
bockground, previous-sorviece, combat record, domestic
conditions, hardship, and othor mitigating circumstances
is an ~rchnic approach to law cnforcoment, complctely at”
varianee with modern notions of penology “nd criminology.
Sven from 2 purely military and disciplinary ‘stondpoint,
it is less advance thoan the Srmy's more flexible approach
to the same subjoet,

"Fin~lly, to lay dowm, cven 28 a statuomcnt of policey,
the rulz that =211 abscénces in cxcess of 30 days shall be

-

charged as cdes.rtion comes dangerously closc to legisintion,

"The officinl policy of the Department is that trial
by general court-martial shall not be resorted to unnccess-
arily, vhore trial by summary court-martial or other action
will accomplish the ends of discipline,

"Tn the .rmy the policy is announcoed that:

"ith due regard to the policics of the /ar Depart-
ment and other suporiors and subjcet to jurisdictional
limitations, charges, if tried at all, should be

tried by the lowest court that has powér to adjudge

an appropriate and adequate punishment.

NInvestigating officaors, commanding officcrs, and
appoeinting authoritics are enjoined by Army dircetives
to bear this poliey in mind and arc further rominded
that charges should not be referred to trial by pgeneral
court-martial unless they can be disposcd of in no
other menncr consistent with military discipline,

"It is rccommended that the .dvisory Council. give

consideration to the folloving:

"(a) A substantial increasc in thc sentencing power
of the summary court-martial so that only the
most scrious charges need be referrcd to trial
by general court-martial,”

The Vanderbilt Reoort rccommends the abolition of 2ll
mendatory minimum scntences, This would make all offcnscs
triable by special courts-martial under prasent criteria,

J




The Newy J.\G recomme
"Punishmcnts:
BCD;
Reduction to the next inferior rating,
nfinement not cxcceding
Solitary confincment on bread and vater or
diminishcd rations, with 2 full ration cvery

third day, notaxceceding 30 days,

Deprivation of liberty, not cxceeding 3 months,

Loss of pay, not cxcooding 6 months' pay (vhich
shment moy be imposed independently or in
tion to any punishment other thon BCD).

U.l'l

Confinement not exceeding 3 months, and gos
pay not ocxcaoo 1.'1* 3 months! pay, moy be
in additon to a BCD.

"ibolish solitary confincment and oxt

15 SC!IT confinement sentenceo--cven where it axtends to
the rocommended maximum of 6 months--shnll not carry
with it the "accessories,.!

4. "Retnin present practice that no food conduct credit
is given in SCM confinement cascs."







Uniform Code of !filitary Justice

Subject: Jurisdiction of Sumnary (Army) Courts-liartial and Deck
Courts, A,YU, 14,

I. drmr Provision

“

1. Articles of ‘lar

"iRT, 14, Summary Courts-lfartial.--Surmary courts-martial-
shall have pover to try any person subject to military law,
except an officeér, a member of the Azny Hursc Corps, a
varrant officer, an Army ficld clerk, a ficld clerk Quarter—
master Corps, 2 cadet, or a2 soldier holding the privileges
of a certificate of eligibility to promotion, for any crime
or offense not capital made punishable by these articles:
Provided, That noncommissioned officers shall not, if they
objcet thereto, be brought to trial before a summary court-
rniartial without the authority of the officer competent to
bring to trial before o gencral court-martial, -Provided
furthor, That the President may, by rcegulations, excopt
from the jurisdiction of summary courts-martiil any class
or classcs of persons subject to nmilitary law,®

"Surmary courts-mertial shall not have pover to adjudge
confinencnt in excess of one nonth, restriction to limits
for more than three months, or forfeiturc or detention of
more than two-thirds of one month's pay,."

2. lanual for Courts-lartial

Par, 16. Z........"Bnder the authority of A.W. 14, pcrsons
of actual, relative, or assinilated rank above that of
private, first class, in the Arny arc horeby excepted

from the jurisdiction of surmary courts=martisl, nsrovided
that noncorriissionced officers of actual, rclative, or
assirdlated rank bolow that of technical sergeant in the
Army may be tried by summary court-martial, either if they
do not object, or if such trial is authorized by the officer
conpctent to bring them to trial before a general court-
martial,"

3. Public Law 759--80th Congrcss, Chapter 625--2d Scssion
"SEC, 211, Article 1k is ancnded to road as follows:
ART. 1L, SWUITI\RY COURTS- ARTL\L,--Surmary courts-

nartial shzll have power to try any person subjoct to
military law, cxcept an officer, a warrant officer, or




& cadet, for any crime or offensc not capital nade
PU?lShﬁDlu by thcse articles: Provided, That noncomn-
issioned officers shall not, if they object thereto,
be brought to trial before a sumary court-martial
without the authority of the officer comnetent to
bring them to trial bc;orc a speeinl court-rartial:
rov1ﬂcd far, r, Thﬁt the President nmay, by rcgula-

hﬁr*l.l any tlass or u1"5 ¢s of persons subjcct to
military 1avr,

"Summnry courts-miartial shall not have power to adjudge
confincment in excess of onc nonth, restriction to
limits for more than three xcuthu, or forfui*ur‘ or
detention of more than two-thirds of onc ronth's pay."

IT, Navy Provisions

1, Articles for the Government of the United States Novy

. "ART, 64, (2) Officcers authorized to order.——ill

officers of the Navy and ilarine Corps who arc

authorized to order cither gencral or summary courts
martial nay order deck courts upon enlisted men under
their comnand, for minor offenscs not triable by
sumndry court martial (Aug. 29, 1916, c. 417, 39

Stat. 586).

n(b) Constitution and powers.-—-Deock courts shall con-
sist of one commissioned-officer only, who, while
serving in such capacity, shall have nower to administer
oaths, to hear and determine cases, and to impose-
oither a part or the whole, 2s may be appropriate, of any
one of the punishments prescribed by article 30 of “the
Articles for the Government of the Navy: Provided, That
in no casc shall such courts adjudge discharge from the
service or adjudge confincment or forfeiture of pay for a
longer-period than twenty days (Fob, 16, 1909, e. 131,
scc, 2, 35 Stat, 621,)

n(g) Objection to trizl by deck court,--No person who
objccts théreto shall be brought to trial before a

deck court., lhcre such objcoction is nude by the person
accuscd, trinl shzall be ardered by sumary or by goneral
court riartiil,-as may bé appropriatce (Feb, 15, 1909,

¢, 131, sce, 7, 35 Stat, 621).v




Naval COh.uS and Boards

e

€. 692, n.L,~~The jurisdiction wf'1 deck
expressly linited to "minor offenscs,

Navy Bill

v e J
e L

Ts
VART, 15, 2 office vho arc cnpowcred to convene

sumary courts ov al nay convene deck courts martial

for the trial of cnlisted persons rcgularly or tenporarily

uncer their coomand or chirge for ninor offonscs trinble

by surmary courts nartial,!

"ART. 16, (b) A deck court shall have power to
irpose cither a part or the whole of any onc gf the
following punishments

"First. Reduction to the next inferior rank or
rating;

"Sccond, Solitary confinemeont on bread and water
wvith full ration cvery third day for a period not
excecding twenty days, to run consccutively;
"Third; Confincment, or restriction vithin stated
limits, for a poriod not excecding one month;

"Fourth, Deprivation of liberty on shore for a
period not cxceccding one month,

"Fifth, Loss of pay not to exceed one month's pay.

"(c) Loss of pay not to excecd one month's pay may
be imposed in addition to any one of the punishnents
enunerated undef Second, Third, and Fourth of section (b)
of this article,

n(f) No person who objects thoereto shall be brought
to trial before a deck court martial, VWhere such objection
is nnde by the person accused, trial shall be ordered by
sunnery or general court martial, as may be approprizte,®




14

Pe &

i3 1 1 Differences

1, iAs to Persons

Under the amended Articles of War, any enlisted
person below the rank .f technical sergeant (corres-
ponding Navy rank, Petty Officer 1lst class) nay be
tricd by sumnary court-nartial, while Navy deck
courts may try any cnlisted person.

However, “any Naval porson may objecct to trial
by deck court, while only Army personncl ~bove the
rank of private first class nmay objeet to trial by
sumnary court-martial,

Of fenscs

Any Arny sumary court can try any offense triable
by a special court; while Navy deck courts arc limited
to "minor offcnscs,?

Punishnent

As t» permissible punishments, sce
C.S5., A.W. 12,

IV. Recomnendations

Pcrsons

The licGuire Report recommended abolition of deck
courts, /{11l other Navy Reports favored rctention,
The first Ballantinc Report rceeommended that
the right to objcct should be climinated as it was
arcly usced and of no substantizl value to the accused

The sccond Ballantine Report cdocs not comment on
deck courts other than favoring their retention.

The Kecffe Report does not dezl with deck courts.

The Vanderbilt Report recommended further study of
increasing the dignity, power, and authority of swunnry
courts,

2, As to Offcnscs

No other comment than as notes above,




3. .is to Punishncnts

HeGuire = abolish

Tne first Ballantine Report rccommended:

"iuthorized punishments., The powers of deck eourts
to adjurge punishment arc sct out above in the deseriptive
account of the disciplinary systen, The powers of deck
courts ar¢ circuniscribed by linmitations preventing the
nost cffuetive use of dock courts., In the surmary court
martial, a proper distinction is made bebween nerc con-
finement and solitary confincment on bread and water,
Although solitary confincment on bread and wator is not
generally looked upon with favor, a deck court nust
resort to this punishment to exercise its naximum powers
sincc the same time limitation is applicable both to
solitary confinermcnt on bread and mater and to ordinary
confincrent, It would be desirable to incrcase the

power of the deck court to impose loss of pay, so that an
adequate punishment of this naturce, which is frequently
appropriate than confincment, could be imnused,

"Recomnendation: .in-amendnment to article 64 of the-
articles for the Government of the Navy should be sought,

enpowering deck courts to adjudge confinement and forfeiture
of pay for not more than one month,"

Thé Sccond Ballantine and Keeffe Reports make no
comnent,

The White Report recomaended confinement inercased
from 20 to 30 days, Solitary confincment on bread and

water cdeercased from 20 to 15 cdays, deprivation of shore
liberty limitcd to

o 30 days, loss nf pay for 30 days.
The Havy J.G rccormmended:

"Punishnoents:

"a. Reduction to the next inferior rating;

"b. Confinencnt not excecding 30 days;

"e, Solitary confincrient on bread and water or

dininishc? rations, with a full ration cvery
third day, not cxcceding 20 days;
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orrl Cade of [Glitary

Subjcet: Officers - How Trisble, AV, 16,

1|

3.

I. A4rmo- Provisions

articles of 2r

"' 2T, 16, Officers; How Triable,—-Officers shall b
trinble only by ceneral and special courts-onrtial,

an<. in no casc shnll an officer, vhon it con be
aynidad, be tricd by ~fficcrs inforior to hin in ronk,"

Notos "The provision as to rank is directory only
on the apnointing authority, The soentence of
a court can not be enllaternlly ":t”ckuf oy
-2inz into an inquiry vhother the trltl
officers inferior in rank to thé accus
or was n>t awidable," (Swain v, U,S. 165

U.S. 553).

WRT. 13, ..:sesessthe President nay, by rcegulations,
sxcopt fron the jurisdictisn of spoeinl eourts-martizl
any elass or classes or persons subject to militery
law, it

“snurl for Courts—="artial

Par, 1h....es"Undor the authority -f 4.0 13 cormissioned
of fiCOrs ...... arc herchby éxécptéc fron the jurisdiction
of snecial courts-marticl,"..sesee

Public Law 759—80th Conpress, Chopter 625-2¢ Scssion
WSTC, 212. Article 16 is anended tn recd as follows:

tirt, 16, PERSONS in the HILITARY STRVICE--HO™
TRI ‘BLU~--0Officers shall be trinble only by reneral
an? specinl eourts-martizl and-in no case shall a
person in the military sorvice, when it ean be nyoided,
be tried by persons inferior t'*i in in rank. 0o cn-
listed nerson may sit as 2 nen f a uvt-“*rthl
for the trial of another 2snlistec ;;rs>u ho is assigned
to the same comany or enrresponding military unit."

S, 210, Rspeals clouse of ../, 13 2llowing Prosident
to except from juriscdiction of special courts-martial,




ITI. Havy Provisions

wrticlas ;or tnv Government of the United Statoes Havy

“kﬁT. 39......But in no ecasc, "Hcrc it can be awaided
dthout injury to the survlc-, shall more than onc-half,

uxcluslv, of the -rosident, be Junlur to the officer

to be tricd......" (This article poertains only to sgencral

courts 28 »fficers arc only triablo by gfencral courts-

nartial),

ART, 64 (a) anc 26 »rovide that only cnlistod
tricd by summory and dock courts,

Courts 2nd Boords

WSEC, 346.....08 2 mattor of o li.C" in such casc

(tricl ~f »ffiecr) 21l should be scnior., The convoning
"utharit" is justifisd in icl.‘uln, 1r;m this rule

only under the nost unusual circunstoncos."

Prosascd vy Bill

II» chan:a,

ITI., Differcnces

Trial by special or summary (liavy) courts-nartial,

Under present practice officers in both scrvices
arc trisble only by general courts-nnrtianl,

Under the Ariended Articles of lar, Army officors
arc triablc by both gencral and specisl courts-partinl,
vhile under the aronnsed HNavy bill officers are still
only triable by gener2l courts-partial,

by inferiors in rank,

Under the amended A,W,, persons must be tricd

QUﬂ‘“i’rs in roank, when nvailable, while the &, G
rovide that no nore than half, oxclasive of the
jr_sl,-nt, shall be inferior in rank, where it cin Ik
“"‘i”cﬂ without injury to the scrviec, The U. S,
Suprome Court held the .irny provision to be only
dircetory and presumably the "Navy srovision would be
interpreted in & like manner,




The .Arended Articles »f “jar also pravidec that no
enlisted person shall sit ~s a2 nomber of a court
nartial for the trinl of another cnlistcd Herson who
is a pember of the conbany or similar unit,

The propssed Navy bill <oes 'not providd r enlistcc
ron as menbers of e wurts-niartial,

8 to cnlisto? non

48 to’confincnont and punishment prior to sentance,
soc C.S. A.l. 69,

IV. Recceommendations

cof nfficers by specei~l ecourts-nartizal

Both Ballantine Re-orts nnke no connent,
HMeGuirc Report nokes no comnent,

The Kecffe Repsrt nnkés no comment,

”ﬂv" JAG = no conment,

The Vanderbilt Re-ort reeonnended:

tThe trial of officers by spocinl enurts should be

authorized in order to bridse the gap botwruen punishrent
under Jrticle 104 and punishment Ly a general court,
Tho cxistonce of that gap wes given by many witncesses

the reasen why officors did not receive more punish-
ment, The only court punishment available wns that im=- -
nosec by peneral court after trial and, in nany instances,
such n trial was considered ton drastic, 'k scc no ade-
ounte reason why an officzr sheould not be tricd by
special court, Some witnesses took the position that
officer shnuld not be triced unless conviction was to be
followed by disnissal fron the scervice, since a convicted
>fficer is no jood to the scrvice, Reenrds of goncral
court-nartisl officor trinls and eonviction “o not bear
out that c-nclusion: In the Juropcan Theater therc werc
1737 officers tricd, 1396 were convicted, Of those con-
victed 74 per cent were not dismisscd fron the service
but were retained in the sorvice nand, presumcbly, continued
to render valusble military scrvice."

The Housc Jrmed Scervices Cormittee Renort (H.R, R
1034) stated:

tqv treatrment of officers and

1
ded,




The cormittee apgrces that 2 gre
be attained and has accordingly amend
page 7, making officers subject to trinl
courts mirtl-l. etn f;rg, the Presidant
authority to as he mo
from tria summinry courts 1
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Uniform Code of Military Justice
Subject: Duties of the Trial Judge Advocate

and Defense Counsel. A.W. 17, 1186.

I. Army Provisions

Articles of War

"ART. 17. Trial Judge Advocate to Prosecute; Counsel to Defend.--
The trial judge advocate of a general or special court-martial shall
prosecute in the name of the United States, and shall, under the
direction of the court, prepare the record of its proceedings. The
accused shall have the right to be represented in his defense before
the court by counsel of his own selection, civil counsel if he so
provides, or military if such counsel be reasonably available,
otherwise by the defense counsel duly appointed for the court
pursuant to Article 1l. Should the accused have counsel of his

own selection, the defense counsel and assistant defense counsel,

if any, of the court, shall, if the accused so desires, act as his
associate counsel."

"ART. 116. Powers of Assistant Trial Judge Advocate and of Assistant
Defense Counsel.-- An assistant trial judge advocate of a general
court-martial shall be competent to perform any duty devolved by

law, regulation, or the custom of the service upon the trial judge
advocate of the court, An assistant defense counsel shall be
competent likewise to perform : any duty devolved by law, regulation,
or the custom of the service upon counsel for the accused,"

2. Manual for Courts-Martial

"SEC. 41. Courts-Martial -- Personnel -- Trial Judge Advocate ......
"b. Duties in general ....cec.en

"When charges are referred to him for trial, it is his duty
to bring them promptly to trial before the court indicated in the
reference for trial.cssevsoes

"Unless otherwise directed by the appointing authority, he
will submit a weekly report to the latter through the president of
the court..... This report will include a statement of the
reasons for the delay in finally disposing of cases that have
been on hand for over two weeks.

"Immediately upon any final adjournment of a court in a case,
and irrespective of whether any announcement in open court wes
made concerning the result, the trial judge advocate will notify
the proper commanding officer in writing of the result, including
any findings reached and any sentence imposed by the court.

"Subject to the provisions of this manual, he should be left
free by the court to introduce his evidence in such order as he
sees fit. In general, he may bring cases to trial in such order as he
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deems expedient. He will be given ample opportunity properly to
prepare the prosecution of each case. With a view to saving time,
labor, and expense, he should join in appropriate stipulations as
to unimportant or uncontested mattesrs.

"¢, Duties prior to trial,--

"He will report to the sppointing authority any substantial
irregularity in the order appointing the court or in the charges
or accompanying papers. Ordinarily he will correct and initial
slight errors or obvious mistakes in the charges, but will not
without authority make any substantial change therein. He will
take proper action to the end that the data as to service, etc.,
and any evidence of previcus convictions may be complete and free
from errors of substance or form,

"Unless otherwise directed by the president or unless
obviously unnecessary, he will send & timely notice to the members
of the court and to all others concerned, including the officer,
if any, whose duty it is to see that the accused attends, of the
date, hour, and exact place of any meeting of the court..........

.eess "As to each offense charged, the burden is on the prosecution
to prove beyond a reasonable doubt by relevant evidence that the

wes committed, that the accused committed it, that he hud
the requisite criminal intent at the time, and that the accused is
within the jurisdiction of the court, except to the extent that
such burden is relieved by a plea of guilty. Whatever the defense
may be, this burden never changes..ccesesss

y "If, while preparing e case for trial, he discovers a matter,
which in his opinicn mekes it inadvisable to bring the case to
trial, he will at once bring such matter to the attention of the
appointing uuthority, provided it is reasonably apparent that suoh
matter was not known to the appointing authority when the charges
were referred for trial. Such action would be appropriate where,
for example, the trial judge advocate discovers evidence that the
accused was or is insane, or finds that the only witness to an
essential fact has disappeared or repudiates the substance of the
testimony expected from him,

"d, Duties during triel.-- He executes all orders of the court.
Under the direction of the court he keeps or superintends the
keeping of the required record of the proceedings. He signs the
record of euach day's proceedings.

"ihile his primary duty is to prosecute, any cct (such as the
conscious suppression of evidence favorable to the defense) incon-
sistent with a genuine desire to huve the whole truth revealed is
prohibited.
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"While the court is in open session, he should respectfully
call its attention to any apparent illegalities or irregularities in
its action or in the proceedings.

"He will take care that any papers in his possession which
relate to a case referred to him for tri.l and which are not in
evidence, are not exposed to any risk of inadvertent examination
by members of the court.

"Aside from opinions expressed in the proper discharge of his
duty to prosecute (e, g., in an argument on the admissibility of
evidence), he should not give the court his opinion upon any point
of' luaw arising during the trial except when it is asked for by the
court in open court. “then he addresses the court he will rise.

The court may require him to reduce his arguments to writing.

"e. Relations to the accused and his counsel.--Except to the
extent that this menuzl may otherwise require, it is not his duty
to assist or advise the defense.

"Immediately on receipt of charges referred to him for trial
he will serve a copy of the charge sheet as received and corrected
by him on the accused gnd will inform the defense counsel of the
court that such copy has been so served. Except as otherwise
directed by the appointing authority, he will permit the defense to
examine from time to time uny papers accompanyiig the charges,
including papers sent with cherges on a rehearing. He will also
permit the defense to examine from time to time the orders appointing
the court and all modifying orders.

"Ordinarily his dealings with the defense will be through
any counsel the accused may have. Thus if he desires to know how
the nccused intends to plead he will ask the defense counsel or
other counsel, if any, of the accused, He should not attempt to
induce a plea of guilty.

"The defense will be allowed to read the record as it is
written up, except unannounced findings and sentence; and the
trial judge cdvocate of a gencral court-martial will furnish
every person tried by the court who desires one a copy of the
record of trial, less unannounced findings and sentence and exhibits
not copied."

"SEC. 42, Courts-Marticl -- Personnel -- Assistant Trial Judge
Advocute.-~

“"a, Duties in general.......... He will perform such duties as
the trial judge advocate may designate.

". Term 'trial judge advocate' includes assistunt.--Wherever

in this manusl the trial judge advocate of a general court-murtial
is mentioned the term will be understood to include essistant
trial judge advocates, if any, unless the context shows clearly
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that a different sense is intended."
"3EC. 43. Courts-Martial ~-- Personnel -- Defense Coutisel.== eovencss

"o. Duties--ihen the defense is not in charge of u counsel of the
accused's own selection, the duties, etc., of the defensc counsel

are those of a military counsel of the accused's own selection,

(See 45.) lihen the defense is in charge of a counsel of the accused's
own selection, civil or military, the duties of the defense counsel

as essociate counsel zre such as the selected counsel may designate.

"Immediately upon charges being referred for trial to the court he
will inf'orm the accused of that fact and of his rights as to counsel,
and will render the accused any desired assistance in securing and

in consulting counsel of his own selection. Unless the accused
otherwise desires the defense counsel will undertuke the defense
without waiting for the uppointment or the retaining of any individual
counsel.

"¢. Term 'counsel for the aecused.'--ijhenever the phrase 'counsel
for the accused," or any similar phrase, is used in this manual it

is to be understood, unless the context indicates otherwise, as
including the defense counsel of the court ard any individuil counsel.

"SEC, 44, Courts-Martial -- Personnel -- Assistont Defense Counsel.--

"a. DutieS.== .......... Unless in charge of the defense, he will
perform such duties in connection with the triul as the counsel in
charge of the defense may designate.

"b. Term 'defense counsel' includes assistant.--l,henever in this
manual the defense coumgel of a general court-martisl is mentioned,
the term will be understood to include an assistant defense counsel,
if any, unless the context shows clearly thut a different sense is
intended." ;

"SEC. 45. Courts-Martial -- Personnel -- Individusl Counsel for the
ﬁCC‘JSBd.-" e )

". Duties in general; freedom in conducting defense.--An officer,

or other military person, scting as individual counsel for the accused
before a general or special court-martial, will perform such duties

as usually devolve upon the counsel for a defendant before civil
courts in a4 criminal cese. He will guard the interests of the accused
by =211 honorable and legitimate means known to the law. It is his
duty to undertuke the defense regardless of his personal opinion as

to the guilt of the accused; to disclose to the accused any interest
he may have in or in connection with the cese which might influence
the accused in the selection of counsel; to represent the accused
with undivided fidelity, and not to divulge his secrets or confidence,
It is improper for him to assert in argument his personal belief in
the accused's innocence or to tolerate any manner of fraud or
chicance.,
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".ith a view to saving time, labor, und expense, he should
join in appropriate stipulutions as to unimportant or uncontested
matters.

"Before the trial he will explain to the accused the meaning
and effect of a plea of guilty end his right to introduce evidence
after such plea; his right to testify or to remuin silent; his
right to make a statement; his right to introduce in extenuation;
and, in «n appropriate case, his right to plead the statute of
limitutions. These explanations will be made regardless of the
intentions of the accused as to testifying, making a statement,
or as to how he will plead.

"His preparation for trial should include a consideration of
the essential elemonts of each offense charged eand of the pertinent
rules of evidence, to the end that such evidence as he proposes to
introduce in defense may be confined to relevant evidence, and thatb
he may be ready to make appropriate objection to any irrelevant
evidence that might be offered by the prosecution. In determining
the order in which he proposes to introduce evidence for the defense,
he should observe the general principle stated in the third sub-
paragraph of 4lc.

"He will exumine the record of the proceedings of the court
before it is authenticated.

"The court will avoid any unwarranted interference in his
conduct of the defense, but muy require him to reduce his arguments
to writing. Yhen he addresses the court he will rise.

"ample opportunity will be given him and the accused properly
to prepare the defense, including opportunities to interview each
other and any other person.

"Mihere the trial proceeds after the accused has escaped, the
individual counscl continues to represent him."

3. Public Law 759--80th Congress, 2D Session
ART. 17, A, Ui., is not changed by P.L. 759.
"SEC. 241. Article 116 is amended to read as follows:

'ART. 116, Powers of Assistant Trial Judge Advocate and of
Assistant Defense Counsel.-- An assistant trial judge advocnte of
a2 genernl or special court-martial shsll be competent to perform
any duty devolved by law, regulation, or the custom of the service
upon the trial judge advocate of the court. An assistant defense
counsel shall be competent likewise to perform any duty devolved
by law, regulation, or the custom of the service upon counsel for
the accused.'"
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II. Navy Provisions

1. Articles for the Government of the Navy

There is no provision in A. G. N. which corresponds to art.
17 of the Articles of Yar.

Art. 27, A. G. N, provides that a summary court martial shall
consist of three officers, as members, and of a recorder. (The
duties of the recorder are essentially those of the Army's trial
judge advocate). The commander of a ship may order any officer
under his command to act as recorder. Art. 28, A. G. N., deals
with the oath to be taken by the recorder; the oath taken does not
indicate that the recorder acts as prosecuting counsel.

Art. 40, A, G. N., provides for the administering of an oath
by the president of a general court martial to the judge advocate
or person officiating as such. The oath administered does not
indicate that the judge advocate acts as prosecuting counsel.

Art, 64 (c) provides that any person in the Navy under’ the
command of the officer appointing & deck court may be detailed to
act as recorder. (The duties of the recorder of a deck court are
only to keep & record of proceedings; he does not act as counsel.

cf. N.C.B.,, Sec. 698, Fn.(9) )

2. Naval Courts and Boards

"SEC. 351, Duties of judge advocate before trial,.--

The judge advocate should confer with the accused as soon as prac-
ticable after the latter has received a copy of the charges and
specifications. He should scrupulously avoid even the slightest
suggestion to the accused that he plead guilty to anything charged
pgainsgt him. He should infoorm the accused that he is entitled to
counsel; that he may have a reasonable time in which to prepare his
defense; and of his rights in regard to having witnesses summoned
for the defensc. The judge advocate should inform the accused as

to the probable witnesses to be called for the prosecution, although
it is unnecessary to inform him as to the testimony expected from
them. \In many cases the accused will not know whether he wants or
needs counsel. In that event the judge advocate must explain to

him the general duties of counsel for the defense. If, in discussing
the case with the accused, it develops that he might have any good
defense whatever, or the accused believes he has, discussion of the
merits of the case should be terminated at once and the accused
advised to plead not guilty and secure counsel. The judge advocate
should endeavor to ascertain what statement, if zny, the accused
contemplates making at the trial, as this will enable the judge
advocate to determine whether the accused has or belisves he has

any defense to offer. Whenever an accused hus secured counsel, all
negotiations by the judge advocate must be conducted through counsel.”

n
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(Other duties described in section correspond to those of
Army trial judge advocate. Cf. also Sects. 352, 353, and 354.)

"SEC. 400, Duties of judge advocate during trial.-- During the
trisl the judge advocate conducts the case for the Government.

He executes all orders of the court; reads the convening order;
administers the outh to the members, reporter, and interpreter;
arraigng the uccused; examines witnesses; and is responsible for
the keeping of a complete and accurate record of the proceedings.

LRI A S
.

"The accused and his counsel have a right to the opinion of the
judge advocute, in or out of court, upon any question of law arising
out of the procecdings.evesssceses”

"SEC. 355. Counsel for judge advocate.-- In order that a counsel
for the judge advocate may haeve standing before a court, it is
necessary that he be detailed or authorized by the convening
Authorlt) If so detailed the court shall give him equal facilities
th the counsel for the accused in the performance of his duties.'

“"SEC. 385. Counsel for judge advocate.-- If counsel be detailed

or zmuthorized by the convening authority to assist the judge advocate,
the éourt shall give him equal facilities with the counsel for the
accused in the performance of his duties. Such counsel should be
present when the court first meets, or, if detailed after thetrial
has begun, he should report as soon as possible thereafter."

"SEC., 356. Accused entitled to counsel.-- The accused is entitled
to counsel as a right, and whenever practicable to counsel of his
choice. The court can not properly deny him the assistance of &
professional or other adviser. .Enlisted men to be tried shull be
advised particularly of their rights, und should be represented by
counsel, if practicable, unless they explicitly state in open court
that they do not desire such assistance. Should the accused state
that he does not desire counsel he shall be informed by the court
thut counsel will be assigned him should he so desire, and he shall
be advised to consult counsel beforc deciding to proceed with the
case without counsel. A statement thut this section hus been
complied with shall be entered upon the record of proceedings. It
should be borne in mind, however, thut the convening authority has
no power to force counsel upon un accused unless the accused is
mentelly incompetent and thereby unable to look after his own
interests, In such z case, when mental incpmpetency becomes known,
the case becomes one for a doctor rather than = court. Failure to
comply with request of accused that counsel be provided him is a
fatal error."

"SEC. 357. Officer detziled as counsel.-- When the accused before
a court martial has no legal adviser, the commandant of the Havy
yard or stetion, the convening authority, or the senior officer




A07. 17, 1186,

prescnt within whose jurisdiction the court sits shall, if the
accused so requests, detail a suitable officer to nct as his
counsel +s+ An officer so detailed shall perform such duties
as usuully devolve upon the counsel for the defense before civil
courts in criminal cases. As such counsel he shall use all legal
means to protect the interests of the accused and to present to
the court such defense as thc sccused may have, and to offer such
evidence in extenuation, mitigation, etc., a2s he may be able to
obtuin. Ordinarily, whcn so réguested by the accused, counsel
should be detailed a sufficient time in asdvanceof trial to enable
him properly to prepure the accused's case., He should, so far as
practicable, be relieved of a2ll other duties which interfere with
this. If accused does not request counsel until he enters court,
the court is powerless to appoint one, but should adjourn from day
to day until the appointment is made by one of the officers named
above., It is never proper in such cose to detail the judge advocate
as counsel."

"SEC. 359. Accused to be informed of his rights./~- The counsel

for the accused or, in case there is no counsel, the judge advocate,
should before trial carefully explain to the zccused that he may,
besides introducing witnesses in his behalf, either (1) take the
stand and testify under ocath, or (2) make o statement not under
oath; that should he take the stand, he may be subjected to a
rigorous cross-examination as set forth in chapter III; and that
should he not under onth make a statement which contains averments
of material facts, such averments can not be considered as evidence
or accorded evidentiary weight by the court. In advising the
accused as to his right to take the stand, the judge advocate should
carefully refrain from influencing the accused in this respect
except as set out by section 401,

"Where the accused has made & statement to the court not under
oath, the judge advocate (if there bs no counsel) will, upon the
completion of such statement, inform the court that the provisions
of this section have been complied with."

"SEC. 384. Counsel for accused.-- Immediately after the accused

is brought before the court he should be asked if he desircs
counsel, and if he does, counsel should take seat as such. If

the counsel for the accused is absent at any stage of the
proceedings, the record should show affirmatively that the accused
waived the privilege of having counsel present at that time.
Otherwise the court should adjourn for a reasonasble time, if it
eppear that the counsel will then be present, or until the convening
authority appoint another counsel.

“"Permission to address the court should be granted by the cours

to counsel for the meccused, and the latter should be sllowed to
use all legal means to protect the interests of the accused, but
shall not be permitted to interfere in any manner with the court's
proceedings.
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"Counsel for the accused shall, when he so requests, be allowed to
examine. the record of proceedings, exclusive of the findings and
sentence, as it is prepared.”

"SEC. 401. Duties of judge advocute during trial: To protect
interests of accused who docs not have counsel,-- In the event
that the accused has no counsel, the judge advocate shall protect
his interests, having in mind, however, 2t all times his duties
as prosecutor. Under such circumstances he shzll not £x 1 to
advise the accused against advancing anything which may tend
either to criminate him or prejudice his enuse; he shall see that
no illegal evidence is brought ngainst the accused, and shall
assist him in presenting to the court in proper form the facts
upon which his defense is based, including such evidence as

there may be in extenuation or in mitigation 4s well as evidence
of previous good conduct und character,

"If, during the progress of the trial of en hccused without
counsel, evidence is adduced that develops thut he might have

a good defense which could be better presented by counsel, the
Judge advocate should strongly advise the accused to get counsel,
and the court should do the same. The judge advocate should
scrupulously avoid questioning an accused in an improper manner
in court, aus by asking him if he will admit he is the accused,

as this savors of moking him give evidence against himself,"

3. Proposed Navy Bill

"SEC. 19. Article 27 is renumbered as article 18 and amended to
read as follows:

'ART. 18 (b) For every summary court martial, the convening
authority shall appoint o prosecutor und a defense counsel, who
shall be persons qualified to perform such duties. This shall
not affect the right of the anccused to counsel of his own choice.

'{(c) It shall be the duty of the prosecutor, under such
rules of practice, pleading, snd procedure as the Secretary of the
Navy muy prescribe, (1) to summon zll witnesses wnd (2) to keep
the record of proceedings.'"

‘"SEC. 29. articls 39 is renumbercd as article 24 and amended to
read as follows:

'4RT. 24 (b) For every general court martial, the convening
authority shall uppoint: (1) a prosecutor =nd o defensc counsel,
who shzll be certified by the Judge advocate General as persons
qualified to perform such duties, but the appointment of such
defense counsel shall not sffect the right of the person accused
to counsel of his own choice .eccceceos'"
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'aRT. 16 (d) Any person in the navcl service under commsnd
of the officer by whose order = deck court martial is convened
may be detailed to act as eclerk thereof.

'4RT. 38. 1In every court-marti:l proceeding in which the
accused pleads not guilty, defense counsel, if there be one,
shall, in the event of conviction, attuch to the record of
proceedings either & brief of such metters es he feels should
be considered on behalf of the accused on review or a signed
statement setting forth his reusons for not so doing.'"
ART. 36, under the proposed Navy bill, will deal with
depositions.~-~- 4 proviso is that the defense shall be given an
opportunity to be present and to cross-examine the deponent.

11, Differences

There are no substantial differences between the Articles
of Wiar nnd the provisions of the proposed Navy bill. These
minor points may be noted, however:

1) The proposed Navy articles do not state who shall
keep the record of = general court-martial proceeding. (Cf.
C48., AN, 33-34).

2) There is no provisien.in the present 4,G.N., “the
proposed A.G.N., or in N.C.B., which requires the court to
permit the accused to have civilian counsel if he provides
1.

3) The proposed 4.G.N, do not specify that the defense
counsel appointed shall act as associate counsel if the accused
has counsel of his own selection, und desires it. (4.0, 11,
as amended, provides for the dismissal of the defense counsel
eppointed if the accused has counsel of his own selection and
does not desire the presence of the regularly appointed defense
counsel as assistant defense counsel. There is no similer
provision in the proposed Navy articles.)

4) There is mo provision in the proposed Navy articles
for the appointment of an assistant prosecutor or assistant
defenge counsel. Sec. 355, N.C.B., provides for the appointment
of counsel for the present judge advocate. Such counsel assists
the judge advocate but is not an “assistant judge advocate" as
that title is defined by A. W. 116. That he is not competent to
perform anyduty devolving upon the judge edvocate is indicated
by Sec. 379, N.C.B., which provides that the court mast adjourn
from day to day in case of the absence of the judge asdvocate.
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UNIFORM CODL OF BILITARY JUSTICE

Subjects: Court-lartial Procedure, Challenges.

I - ARMY PROVISIONS

1, Articles of Jar,

Article 18, Challenges, - ldembers of a general or special
court-martial may be challenged Ly the accused or the

trial judge advocate for cause stated to the court, The
court shall determine the relevancy and velidity thereof,
and shall not rececive a challenge to more than one member
at a time, Challenges Ly the trial judge advocaie shall
ordinarily be presented and decided before those by the
accused are offered, Each side shall be entitled to one
peremptory challenge; but the law member of the court shall
not be challenged except for cause,

Title II of Public Law 759 does not effect Article 18 of the
Articles of ar,

United States Army Courts - Martial Manual,

Only the members of a general or special court-martial are
subject to challenge, and they may be challen ed only by
the judge advocate and the accused, Aalthough challenges
should be made before arraignment, challenges for cause
may be permitted at any time provided that the challenger
has exercised due diligence,

Among the grounds of challenge for cause are:

Firsts That he (the challenged member) is not
competent or is not eligible to serve on
courts-martial,

That he is not a member of the court.

That he is the accuser as to any offense
charged,

That he will be a witncss for the prosecution.

That (upon a rehearing) he was a member of
the court widch first heard the case,
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That he personally investigated an
offense charged as member of a court of
inquiry or otherwise,

Seventh: That he has formed or expressed a positive
and definite cpinion as to the guilt or
innocence of the accused as to any offense
charged,

Eighth:s That he will act as reviewing authority or
staff judge advocate on the case,

Ninths Any other facts indicating that he should
not sit as a memoer in the interest of
having the trial and subsequent proceedings
free from substantial doubt as to legality,
fairness, and impartiality.

II - NAVY PROVISIONS

1. Articles of the Government of the Navy.

The subject of challenges is not dealt with in the Articles
of the Havy,

2, S, 1338, Proposed Navy Bill,

The following provisions deal with the subject of challenges:

Sec, 20, Article 28 is renumbered as Article 19 and
amcnded to recad as follows:

Article 19 , o o o These oaths suall not be re-
quired if the accused was present when such oaths
were previously administered: Provided, That
the right of the accused to challenge any member
of the court shall not thoereby be prejudiced,

Sec., 29, Articlc 39 is renumbered as Article 24 and
amcnded to read as follows:

Article 24(b) For every gencral court martial,

the convening authority shall appoinis . . « (2)

a judgc advocate, wliosc dutices it shali be , . .
(2) to rule on interlocutory questions, except
challengess « « « « and provided further, that the
Judge advocate shall be subject to challenge,
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Sec, 30, Article 40 is renumbered as Article 25 and
amended to read as follows:

Article 25 . . « » Thesc caths shall not be rc-
quired if the accused was present when such oaths
were previously administercd, Provided, That the
right of an accused to challenge any member of The
court or the judge advocate shell not thoreby be

prejudiced,

. Nawval © ts a B -
3 javal Courts and Boards

The accused and the judge advocatc have cqual rights of
challenge, Such challenges shall generally be made before
the court is sworn, but may occur at any stage in-thc pro-
cecdings for causc not previously kno'm,

Challengcs made upon any of the following grounds, if
admitted or prowved, shall be sustaincd:

Thzt he (the challenged member) sat as a momber
court of inquiry or bdozrd which invistigated the
charges,

(b) That hc has personally investigated the charges
and cxpressed an opinion thereon, or that he has
formed 2 positiwve and definitc opinion as to the guilt
or innocence of thu accused,

(c) That he is the accuscr. (This does not include
an officer who mercly refoers for trial charges pre—
ferred by another, unless he has formed a definite
opinion,)

(d) That he will be a material witnuss for the
prosccution or for the dofense - except only as to the
previous good character of the accused,

(e) That he sat as a member of a court or board which
tried or invcstigated another person upon charges bascd
on the same transaction concerning which thc accused is
on trial,

(f) That hic is related by blood or marrizge to the
accused,

5

(g) Thzt he has a declared enmity against the accused,
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01 - DIFFEREICES

Army and Navy practice on challenge

:xccpt that in the Army, the accused

advocate arc permitted one porempiory

the Navy no pu gmptory challcngc or challeng
permittcd, Peremptory challenges in the AFT;
that the law mcmber of the court may be challeng

grounds for chzllenge for couse differ as boitwecn the
s but the intent is similar,
Whereas in the Army, the subjcct of challenges is covered brozdly
by 4, W, 18, in the Navy the procedurc on challenges is sct forth

by rogulations prescribed by the Scerctery of the Navy,

Vanderbilt Report.

Subject of challenges not specifically mentioned,

Ballantinc Report,

Subject of challenges not specifically mentioned,

licGuire Hulss of Procedure for Navy,

The McGuire committec proposed that the prosccutor and
accused should have an equal right to challenge any member
for cause, and that the judge advocate should determine
the challenge. Although the lMeGuire Rules do not mention
the point, it may be inferrcd that they intend that the
judge advocate should not be subjcet to challenge.-

Keeffe Report on Court Martial,

The Kcefe report cites the rccommendations of the idcGuire
Committee, and agrees with the position that the judge
advocate should be a separate authority judging the case,
and not subjcct to challenge, 1t cendorses a piovision
whereby either the prosccutor or accused might file a
petition and affidavit of discualification as to thc judge
advocate of a goneral court-martial, and suggests that
the judge advocate should probably bec permitted to rule
upon the petition itself, It further urges that the
Army practice of permitiing each side one peremptory
chzllenge each be adopted unilaterally,
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Its specific recomuendations ares
(l) Th_u provisions for challenging, substantially
as containcd in ﬁulu 5 of the McGuire Rules, be

inc;udud in Rules of Procedure to be adopted;

(2) That the Adviso ry Committoe consider the

fellowing problems

(a) vihether thc judge advocate on the court
should pass upon cn:lldngcs for causc;

(b) lncther the prosecution and defens¢ should
¥ cach be zllowed one peremptory challenge;

(c) ‘ihcther the prosccution and defonso
each be allowed to petition for LLSQUﬁliflC?Dluq
of the judgc advocates

6. Comments,

Altogether, the question of challecnges is a technical one
which should be considered 2s a part of the larger problem
of the degree of independence that should be granted to
tho Judge Advocate,
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Uniform Code of Military Justice

Subject: Oaths

I. Army Provisions

l. Articles of idar

"ART. 13. Oaths.-- The trial judge advocate of = general or special
court-maurtial shull administer to the members of the court, before
the proceed upon zny trial, the following oath or affirmation: 'You,
a.8., do swear (or affirm) that you will well and truly try znd
determine, according to the evidence, the muttsr now before you,
between the United States of America and the person to be tried, and
that you will duly administer justice, without partiulity, favor, or
affection, according to the provisions of the rules and articles for
the government of the armies of the United States, and if any doubt
should arise, not explained by said articles, then according to your
conscience, the best of your understunding, and the custom of war

in like cases; and you do further swear (or affirm) that you will

not divulge the findings or sentence of the court until they shall

be published by the proper authority or duly announced by the court,
except to the trial judge udvocate and assistant trial judge advocate;
neither will you disclose or discover the vote or opinion of any
particular member of the court-martial upon & chullenge or upon the
findings or sentence, unless required to give evidence thereof as a
witness by a court of justice in due course of law. So help you
God.'

"ihen the oath or affirmation has been administered to the members
of a general or special court-martial, the president of the court
shall ndminister to the trial judge advocate and to each assistant
triul judge advocate, if any, an oath or affirmation in the following
form: 'You, A.B., do swear (or affirm) that you will faithfully and
impurtially perform the duties of a trial judge advocate, and will
not divulge the findings or sentences of the court to any but the
proper authority until they shull be duly disclosed. So help you
God.,'

"All pcrsons who give evidence before a court-martial shall be
examined on oath or affirmation in the following form: ‘'You swear
(or affirm) that the evidence you shull give in the case now in
hearing shsll be the truth, the whole truth, and nothing but the
truth. So help you God.'

"Every reporter of the proceedings of o court-martial shall, before
entering upon his duties, make oath or affirmation in the following
form: 'You swear (or affirm) that you will fuithfully perform the
duties of reporter to this court. So help you God.'

"Bvery interpreter in the triul of any cuse before a court-martial
shall, before entering upon his duties, make oath or affirmation




All‘.. 19

P. 2

in the following form: 'You swear (or affirm) that you will truly
interpret in the case now in hearing. So help you God.'

"In case of uffirmation the closing sentence of adjurution will be
omitted."

"AKT. 100. Ouath of Members and Recorders.-- The recorder of &

court of inguiry shall sdminister to the members the following oath:
'You, A.B.,, do sweur (or «ffirm) thut you will well und truly examine
and inquire, according to the evidence, into the motter now before
you without purtiality, favor, affsction, prejudice, or hepe of
reward. So help you God.' After which the president of the court
shull zdminister to the recorder the following oath: 'You, A.B.,

do swear (or affirm) that you will, according to your best abilities,
pccurately and impurtially record the proceedings of the court and
the evidence to be given in the case in hearing. So help you God.'"

"ART. 101. Powers; Procedure.-- 4 court of ingquiry und the recorder
thereof shull huve the sume power to summon und exumine witnesses

as is given to courts-martial and the triul judge advocate thereof.
Such witnesses shull tuke the sume outh of affirmution that is
token by witnesses before courts-martial. A reporter or an in-
terpreter for a’court of inquiry shull, before entering upon his
duties, tuke the oath or uffirmation reguired of « reporter or an
interpreter for a2 court-martial.....ceee.”

"ART. 114. Authority to Administer Oaths.-- Any officer of any
component of the army of the United States on active duty in
Federul service commissioned in or assigned or detailed to duty
with the Judge Advocate Generul's Department, uny staff judge
advocate or acting staff judge advocate, the President of a general
or special court-mertial, any summary court-martiul the trial judge
advocate or any assistant trial judge advocate of a4 general or
special court-martial, the president or the recorder of a court of
inquiry or of u military board, any officer designated to take a
deposition, any officer detailed to conduct an investigation, and
the adjutant, assistant adjutant or personnel adjutant of any
commund shall have power to administer oaths for the purposes of
the administration of military justice and for other purposes of
militury administration; and shull also have the general powers

of u notury public in the administration of oaths, the execution
and acknowledgment of legul instruments, the attestation of
documents and all other forms of notarial acts to be execubted &
by persons subject to military law: Provided, That no fec of any
churacter shull be paid to any officer mentioned in this Act for
the performance of any notariul act herein authorized."

2. Other Legislation

A warrant officer serving as assistant adjutant of any
command hus power to administer oaths for all purposes of military
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administration. Seec sec. 4, act hugust 21, 1941 (55 Stat. 653).
3. Mwumual Courts-Martial
Paragraph 49(b) provides the required oaths must be ad-
ministered in each case tried. Paragraph 95 specifies the oath
to be taken by a challenged member.
4. Public Law 759--80th Congress, 2D Session

No chonges,

I11. Navy Provisions

1. Aarticles for the Govermment of the United States.Navy

"ART. 28. Oath of members and recorder.-- Before proceeding to
trial the members of a summary court martial shzll tzke the
following cath or affirm.tion, which shall be administered by the
recorders 'I, A.B., do swear (or affirm) that I will well and
truly try, without prejudice or partiality, the case now depending,
according to the evidence which shull be adduced, the laws for

the government of the Navy, and my own conscience.' .after which
the recorder of the court shall take the following outh or
affirmation, which shall be administered by the senior member of
the court: 'I, A.B., do swear (or affirm) that I will keep o

true record of the evidence which shall be given before this court
and of the proceedings thereof' (R. S., sec. 1624, art, 28)."

"ART. 40. Onths of members and judge advocnte.-- The President
of the general court mertial shall administer the following oath
or affirmation to the judge advocate or person officiating as
such:

'I, A.B., do swear (or affirm) that I will keep a true record of
the evidence given to and the proceedings of this court; that I
will not divulge or by any means disclose the sentence of the
court until it shall have been approved by the proper authority;
and that 1 will not at any time divulge or disclose the vote or
opinion of uny particulur member of the court, unless required
so to do before a court of justice in due course of law.'

"This oath or nffirmation being duly administered, each member

of the court, before proceeding to trial, shall take the following
cath or affirmeation, which shull be administered by the judge
advocate or person officiating as.such:

'I, A.B., do swear (or affirm) that I will truly try without
prejudice or partiality, the case now depending, according to
the evidence which shuall come before the court, the rules for




the government of the Navy, and my own consciencs;

that I will not by any means divulge or disclose the sentence of
the court until it shall have been aupproved by the proper authority;
and that I will not at any time divulge or disclose the vote or
opinion of any particular member of the court, unless required so
to do before a court of justice in due course of law' (R. S., sec.
1624, art. 40)."

“ART. 41, Oath of witness.-- an oath or affirmation in the following
form shull be administered to all witnesses, before any court martial,
by the president thereof':

'You do solemnly swear (or affirm) that the evidence you shall give
in the cuse now before this court shall be the truth, the whole
truth, and nothing but the truth, and thut you will state everything
within your knowledge in relution to the churges. 8o help you

God (or 'this you do under the pains und penalties of perjury')’

(R. S., sec. 1624, art. 41)."

"ART. 64 (b) Deck courts shall consist of one commissioned officer...
.shull have power to administer ocathS,..ceve.."

".RT. 57. Powers.-- Courts of inguiry shall have power to summon
witnesses, administer ocaths...,...."

"#KT. 58, Oath of members and judge advccate /court of inguiry/.--
uc

The judge advoeate, or person officiaoting as s shall administer
to the members the following outh or affirmation: 'You do swear

(or affirm) well and truly to examine and inguire, according to the
evidence, into the metter now before you, without partiality.' After
which the president shall administer to the judge advocate or person
officiating as such, the following oath or affirmations 'You do
swear (or affirm) truly to record the proceedings of this court and
the evidence to be given in the case in hearing' (R. S., sec. 1624,
art. 58)."

"sRT. 69, Oaths for purpose of nuval justice, etc.-- Judge advocate
of naval general courts martial and courts of inquiry, and all
commanders in chief of naval squadrons, commendants of navy yards
end stations, officers commanding vessels of the Navy, and recruiting
officers of the Navy, and the adjutant and inspector, assistants
adjutant of the Marine Corps, and such other officers of the regular
Navy and Marine Corps, or the Naval Reserve, and of the Marine Corps
Reserve, as muy be hereafter designated by the Secretary of the Navy,
are authorized to administer oaths for the purposes of the adminis-
tration of naval justice und for other purposes of naval adminis-
tration (Jun. 25, 1895, c. 45, 28 Stat. 639; Ker. 3, 1901, c. 834,

31 Stat. 1086; Mar. 4, 1917, c. 180, 39 Stat. 1171; July 1, 1918,

c. 114, 40 Stat. 708; Feb. 28, 1925, c. 374, sec. 1, 43 Stat, 1080)."

"4RT. 70. Investigations; oaths of witnesses.-- any officer of the
Nevy or larine Corps detailed to conduct an investigation, and the

-
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recorder, and if there be none the presiding officer, of sny nesval
board sppointed for such purpose, shall have authority to administer
un outh to any witness attending to testify or depose in the course
of such investigation (R. S., Sec. 183; Feb. 13, 1911, c. 43, 36
Stut. 898)."

2. Naval Courts and Boards

References to oaths are collaterally presented in the text
of the monuul.

The subject matter, with respect to the forms to be utilized
and procedure to be followed, is contuined in appendix E, and
presents ull cuths necessary for the purpose of administration of
naval justice, including oaths not prescribed in the A.G.N., such

* as the oaths for & reporter and an interpreter und the oath on
voir dire., These forms will be used, where uppropriate, and must
be administered in each case by one authorized to do so. Failure
to administer the prescribed outh constitutes fatal error.

3. Proposed Navy Bill

".RT. 16. (a) Deck courts martial shall consist of one commissioned
officer only, who, while serving in such capucity shall have power
to odminister oaths and to hear and determine cuses.”

SEC. 20. Article 28 is renumbered as article 139 and amended to
rend as follows:

".RT. 19, The senior member of the summury court-martial
shall administer the following oath or affirmution to the prosecutor:
'I, 4.B., do swear (or affirm) that I will keep a true record of
the evidence which sholl be given before this court and of the
proceedings thereof.' This oath or affirmation being duly adminis-
tered, cach member of the court, before procecding to trial, shall
take the following oath or affirmation, which shall be udministered
by the prosecutor: 'I, A.B. do swear (or affirm) that I will
truly try, without prejudice or partinlity, the case (s) now
depending, esccording to the evidence which shall be adduced, the
laws for the government of the Navy, and my own conscience; and
that I will not at any time diwvulge or disclose the vote or opinion
of uny particular member of the court, unless required to do so,
before a court of justice in due course of law.' These ouths shall
not be required if the accused was present when such oaths were
previously edministered: Provided, That the right of an accused
to challenge any member of the court shall not thereby be prejudiced.”

SEC. 30. Article 40 is renumbered as article 25 and amended to
read es follows:

"ART. 25. The president of the general court martial shsall
administer the following ocath or affirmation to the judge advocate:
'I, 4.B., do swear (or affirm) that I will discharge sll my duties




ags judge advocate of this court without prejudice or partiality

or fear of disfavor.' This oath or affirmetion being duly adminis-
tered, ench member of the court, before proceeding to triul, shall
tuke the following oath or affirmation, which shall be administered
by the judge advocate: 'I, ..B., do sweur (or affirm) that I will
truly try without prejudice or partiality, the case (s) now
depending, according to the evidence which shall come befare the
court, the rules for the government of the Savy, and my cwn
conscience; und thet I will not at uny time divulge or disclose

the vote or opinion of eny particular member of the court, unless
required s> to do before a ciwrt 3f justice in due course of law.'
These onths shzll not be required if the accused was present when
such caths werc previously administered: Provided, That the right
of an mccused tu challenge any member of the court or the Jjudge
advocate shzll not thereby be prejudiced.™

SEC, 31. article 41 is renumbered as article 26 and amended to
read as follows:

".RT. 26, .n osth or affirmation in the following form
shull be administered to all witnesses, befure any court mortial,
by the president or senior member thercof: 'You do solemnly sweur
(or affirm) that the evidence you shall give in the case now before
this court shall be the truth, the whole truth, and nothing but
the truth. So help you God (or 'this you do under the pains snd
penalties of perjury')'."

SEC. 43. .urticle 57 is renumbered as article 43 and amended as
follows:

"4RT. 43, Courts of inquiry, and, when empowered by the
convening authority, boards of investigation and investigations
conducted by one officer shall have power to administer oaths......"

"SEC. 44. articles 58..........repealed."

".RT, 47 (a) Such officers as may be designated by the
Secretury of the Navy shall at all times have authority to administer
ouths for the purpose of naval administration, including naval
Justice, and, shall have the general powers of a notary public and
of & consul of the United States, in the performance of all
notarial acts.”

SEC. 48. .L.G.N. 64 (b) is repealed and replaced by 4.G.4. 16 (a).
4.G.H. 69 is repealed and replaced by ...G.H. 47 (a).

III. Differencss

The Articles of lar provide the same procedure for adminis-
tering the cath of office to the prosecutor and members of general
and special courts-martial, and to the recorder and members of
courts of inquiry in that, the recorder or prosecutor tenders the
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outh teo the members of the court and is, in turn, sworn by the
president. In the proposed Navy bill, however, the prosecutaor
of a summury court and the judge advocate of u general court
are sworn first and they, in turn, then administer the oaths
to the members. The propused articles do not specifically
require that the prosecutor of s Navy general court take an
oath. Nor is there such a requirement as to "counsel" or
members of u court of inquiry, reporters, and interpreters,

The context of each oath prescribed in the Articles of
Yiar is not the same as its corresponding provisisn in the
- propesed Navy bill, However, it should be stated that, notwithstanding
these differences, the purpose for which oaths are authorized
and the import to be derived therefr:om, ure the same.

#eG.N. 19 and 25, as proposed, do not require the adminis-
tration of ocaths to be repeated, if the accused was present, to
the prosecutor and members of a summary court-martizl and to
1 the judge advocate and members of 2 general courts-martial
provided, that the right of the accused to challenge any
member of the court or the judge advocate shull not be
thereby prejudiced. The i.w. do not contain this proviso.

. IV. Recommendutions

l. Keeffe Report

. &4+ Repeated administrutiun of oaths to the proper officers of
the court should be dispensed with provided persomnnel of
said court does not change.l

4 B. That the different persons to be tried should either be
present at the administration of the outh to exercise
their right to challenge, or if not present, their right
shall be preserved.

2. McGuire Report

"i. Rule 17, Rules of Procedure; The following oath shall be

- taken both by the Judge Advocate and the members of the
cuurt:2
"Iy » do solemnly swear (or affirm) that I will

administer justice without respect to persons or rank,

and that I will feithfully and impartially discharge and

perform =11 the duties incumbent upon me ag ---==- (Judge

idvocate, President, or member of court) according to

the best of my abilities and understanding, agreeably

. to the Constitution and laws of the United States. So
help me God,"

' %S Report of the Ballantine Committee, 24 September, 1943,
McGuire Rules of Procedure, Rule 18.

= 2. Adesptation of U.S. Judge's oath, Title 28 U.S.C. Sec. 372.







Uniforn Code of 1Hlitary Justice
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joct: Continuances, &,77, 20,

r Provisions

"ART, 20, Continusncc A court-nsrtisl nay, for
reasonable causc, grant 2 continucnce to cithor party

for such time and : ten as nry appear to be just."

7 I, P o
ol CIO TECS

The nurber of centinuanc vhich nay be granted to
cgither narty is unlimited, nrovided sach rcqucsts are
reasonablc, It is sugrested, however, that the ncccss-—
ity for 2 continunnce may often be obviatod by re-
nucsting the nresident to postpone the asscribling of
the court or requesting court to adjourn or to tablo

& recoss,

In time of pcace, prematurce arrcignnent of the accuscd
beforc a2 general court nartial may be ground for a
comtinunnee,

3. Public Law 759—80th Congrcss, Chapter 625, 2d Scssion

AW, 20,
No changes.
Avile 70,
Identical language now found in A.W, 46c,

ITI. Navy Provisions:

1. Articles for the Government of the United States Navy
None.
2., HNaval Courts and Boards

Either the judge advocate or the accused may request e
postponement of the trial stating his reasons therefor.
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But an application to suspend proceedings of a court
for a longer period than from day to day, Sundays
excepted, must be referred to the officer convening
the court, who alone has authority to grant such
request.

3. Proposed Navy Bill

"SEC. 47.

'ART. 37. A court martial may, for reasonable
cause, grant a continuance for such time and as often
as may appear to be just. In time of peace no person
shall, against his objection. be brought to trisal
before a general, summary, or deck court-martial
within periods of five days, three days, and twenty-
four hours, subsequent to the service of specifications
upon him, respectively.'”

I1I., Differences

Attention is invited to the opening sentence of
S. 1338, Sec. 47, A.G.N. 37, wherein the Navy proposes
that the subject matter herein under discussion be
incorporated in the Articles for the Government of the
Navy. As proposed, the language conforms to that
contained in A.W. 20, except that the words "to either
party" have been deleted.

It may be of interest to note that the second
sentence of A.G.N. 37, hereinsbove cited, is almost
identical to the text found at the conclusion of
AJV. 46¢c,, as amended (P,L, 759). The Manual for
Courts Martial, sec, 52b, referring to A.W, 70, states
that a violetion of the proviso therein, concerning
premature arraignment of the accused, may be ground
for a continuance.







AN. 21
i

Uniform Code of Military Justice

Subject: Refusal or Failure to Plead. A.W. 21.

I. Army Provisions

1. Articles of War

"ART. 21. Refusal or Failure to Plead.-- \then an accused arraigned
before a court-martial fails or refuses to plead, or answers foreign
to the purpose, or after a plea of guilty makes a statement incon-
sistent with the plea, or when it appears to the court that he
entered a plea of guilty improvidently or through lack of under-
standing of its meaning and effect, the court shall proceed to

trial and judgment as if he had pleadéd not guilty."

P.L. 759, 80th Congress, Chapter 625, 2D Session
No change.

1I. Navy Provisions

Articles for the Government of the Navy

There is no Article for the Government of the Navy which
corresponds to A.W. 21,

Naval Courts and Boards

Sec. 413, 416, 417, and 420 provide substantially the same
rules concerning "refusal or failure to plead" as is contained in
AW, 21,

Proposed Navy Bill

"ART. 48. The Secretary of the Navy is authorized to prescribe
end to modify from time to time the rules of pleading and procedure
before naval courts martial and other naval tribunals

III. Differences

Other than the fact that the Army is bound by A.i. 21 in
this matter, there are no material differences between the Army
rule and those promulgated by the Secretary of the Navy, and embodied
in N.C.B,
IV. -Recommended Provisions

1. White Report, 1946,

ART., 18, Rules and Procedure. Substantially the same as is
presented in ART, 48, proposed Navy Bill.
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AT, 23

Uniforn Code of Military Justice

Subjeet: Civilians — (1) Refusal to Appear or Testify, (2) Compensation
of Htnosses, (3) Offonscs Against Public Justice - A.V7. 23.

I. Arny Provisions

1. Articles of lar
"ART, 23. Rcfusal to Appear or Tostify.--Svery person not
subject to military law who, being duly subpocnacd to apncar
as a vitnoss before any military court, commission, court of
inquiry, or board, or bcfore any officcr, military or civil,
designatcd to taks a deposition to be rcad in cvidence before
such court, commission, court of inquiry, or board, wilfully
ncglucts or refuscs to-appear, or refuses to qualify as a
witness, or to testify, or produce documentary cvidence which
such person may have been legally subpocnacd to produce,
shall be decmed guilty of a2 misdemcanor, for vwhich such person
shall be punished on information in the district court of the
United States or in 2 court of original criminal jurisdiction
in any of the territorial posscssions of the United Statcs,
jurisdiction being hercby conferred upon such courts for such
purposcsy and it shall be the duty of the United States district
attorney or the officer proscecuting for the Government in any
such gourt of original criminal jurisdiction, on the ccrtifica-
tion of tho facts to him by the military court, commission,
court of inquiry, or board, to file an information against
and prosccute the person so offending, and the punishmont of
such person, on conviction, shall be a fine of not more than
$500 or imnrisonmcent not to exeecd six months, or both, at
the discretion of the court: Provided, That the fees of such
witness and his milcage, at the rates allowed to vitnesscs
attonding the courts of the United Statos, shall be duly paid
or tendered said witness, such amounts to be paid out of the
appropriation for the compensation of witncsses: Provided
furthcr, That cv:ry person not subject to military law, vho -
before any court-martial, military tribunal, or military board,
or in conncction vith, or in rclation to any proccedings or
investigation before it or had under any of the provisions of
this Act, is guilty of any of the acts madc punishablc as
offcnscs against public justice by any provision of chaptor 6
of the Act of liarch 4, 1909, cntitled 'An Act to codify, rovise,
and amend the penal laws of the Unitcd States! (volume 35,
Unitod States Statutes 2t Large, p. 1083), or any amcndment
thorcof, shall be punished as therein provided,”




Oth:r statutory provisions.

Relevont provisions of Chaptor 6 of tho Aet of ilarch 4,
(roefurred to in 2nd proviso -D#vb) as ancnded, codified and

reenncted in Title 18, USC, by Publie L-w No, 772, 80th Congress,
Sccond Scssion, (Tu.u_ ?“)

Erininnl Code Ti
(Szetion)

125 Porjury gencrally.

126 2 Subornation of perjury.

127 ] * THeft or 2ltcration of rocord
or nrocess, falsc-bail,

~

123,129 20 Concaalment, vumn""1 or rub-
ilation ,34 ruvordg
g;”,rilly

130 Sco of courts; signaturcs

4ﬂ“s or court officers.

131 : Dffer to judge or judicial

134 210 Acc»ntanc“ of bribg? by vwitness

135 1503%* Influvnc1n. or injuring offi-
cor, juror or witness

snerally.

137 15043 Influenecing juror by vriting.

140 1501 % Assault on proccss scrver,

1.1 1071 Concealing nerson from arrest,

141,143 752 Instigating or assisting
cseapo.

142 753 Rescue to provent exccution,

144 754 Regcuc of body of exccuted
offender.

145 873 Blacknail

146 L 1isprision of fclony.

#These scctions arc grouped under Chapter 73 - Obstruction of Justicc
3. lianual for Courts-llartial,
"PAR, 97 - Attondance of 'Hinusses,—

"In order to maintain a prosccution under the »art of
A.7J. 23 referred to, 2 ncrson nust not only be duly subpocnacd but be




paid or tendered foes, including fec for onc day's actual
attondance, and mileage both ways 'at the rates zllowed to
vitnesses attonding the courts of the United States,!

(A.%. 23,) ‘henever such action appears to be advisable,
appropriatc steps will be taken by the trial judge advocate
with a view to such payment or tcender at the time of the
service of the subpoena, Sec AR™35-4120, If an officcr,
charged with scrving-a subpocna, pays the ncccossary fecs and
mileage to a ritness, taking rcce ercf he is entitled
to reimbursemcnt.”

"PAR, 99 - Employmont of Exports,—

"hen the emnloyment of an expert is.necessary during
2 trial by court-martial, the trial judge adveoeate, in advance
of the employment, will, on the order or nermission of the
court, regucst the appointing anthority to authorize such em-
ployment =nd to fix the limit of compensntion to be paid the
expert. The request should, if practicable, state the com-
pensation that is rccomiended by the prosccution and the
defonse., ‘there in advance of trizl the prosecution or the
defense knows that the employment of an expert will be
necessary, application should be made to the appeinting
authority for authority to employ th¢ expert, stating the
nocessity theraefor and probable cost thercof,!

4, Public Law 759--80th Congross, Chapter 625--2D Session

Mo change.

II. Navy Provisions

1. Articles for the Government of the Navy.

"ART. 42(c).—Rcfusal of witness to appear or testify; privi-
loge,—-

"Any person duly subpoenaed to appear as a witness before
a general court martial or court of ingairy of the Ravy, who
willfully neglcets or refuses to appear, or refuses to qualify
as a witness or to toestify or produce documentary evidence, -
which such person may have been legally  subpocnaed to produce,
shall be deemed guilty of a misdomcanor, for which such person
shall be punished on information in the district court of the
United States; and it shall be the duty of the United States
district =ttorney, on the certification of thce facts to him
by such naval court to file an information against and prosccute
the person so offending, and the punishment of such person, on




conviction, shall be a2 fine of not more than-% 500 or im-
prisonncnt not to exceed six-rionths, or both, at the diserc-
tion of the court:  Providoed, That this shall not apnly to
persons residing beo: )rd the State; Territory, or District

in vhich such n-val court is held, and that the fees of s

uch
vitness and his milcenge at the rates mwi""d f*‘* ritnesses
in the United States hlatr;Ct court for t:, Territory,
or District sh~ll be iid or tanJ-V- ‘54 '"un,us,
such amounts to X th¢ Burcau of Supplics and Accounts
out of the appra ) ?,r compensation of witnesses:
Provided furthc 1t no witness shall bz compelled to in-
crivinnte hinsclf or to answer any question vhich'may tend-to
incriminate or C"T““du him (Fob, 15, 1909, c, 131, scc. 12,
35 Stat, 522).n

Courts and Boards

"S7C. 247, The word 'District applics to the District of
Columbia only,

" , . « 2 subpocna issucd by a navel court to coapel the
attendance of witnousses will run throughout the United States
bk » oo s tnc penalties provided in article 42 (c;, do not
"tt“ch where the person rcsides boyond the State

"SEC, 248. Authority of the judge advocate in summoning
civilian witnosses.

"The indge advoeatc is nuthorized to subpoen: ns a
witness any civilian vho is to be 2 mat.rial witness as to
facts, and who is within the Stnrtu, Territory, or District in
vhich & naval court sits and can compel attendance,

"The judge advocate is not authorized to subpocna as a
witncss, at the expensc of the United States, any eivilinn who
is not within the-torritorial limits in vhich the court can
compel attendance, cvon though such witness be considercd a
naterial one and be willing to attend. In such cascs the
Jjudge advoecate shall forward the subnoona to the Sceretary of
the Nawvy, together with the information and in the manner

recuired vhen forverding a summons for a naval witness who is
not present 2t the station whore the court-martisl is convoncd.n

"STC, 249, Scne: Tfitnesscs as to charaeter or as oxperts not
to be summoned or subpocnaed at Govornment cxpense.—

"The general rule is that a2 witness will neither be
sumnoned nor subpoenced at Government expensc whon it docs
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not appear that such witness has personal kmowledge of the
facts at issue before the court, but rather that his teésti-
mony is desired mcrely as to character or as an expert,

"When expressly authorized by the Sceretary of the Navy,
howcver, such a witness may be summonoed or subpoenacd, and,
: in the case of 2 civilion cxport witness, if spocial compen-

sation is authorized by ths Scerctary of t\» tavy, this compcn-

sation will bc naid, as provided in scection 257, 2ither in

3 licu of or in 1ﬁﬁitlan to the focs thuruln authorizcd, as
dirccted by thc Scerctary .

v

3. Proposed Navy Bill

vl;\:".:’[‘. 35.

s n(b) Any person, ‘not subject to the Articles for the
. Government of the I::‘v;;, duly subpocnaed to appear as a witness
E before a goeneral court martial, swmwiary court martial, or court

of inguiry, vho fails to zppwzr or refuscs to 'JTILff 5 a
vitness or to tostify or oroduce documentary cvidencc, which
such porson mny have beon legrlly Sprjun od to produce, or
vhe refuscs to give his evidence or to give it in the monner
provided by these Articles, or bchaves with contoempt to the
court, shall be deemed guilty of o misdemcanor, for vhich
such person shall be punished on informntion in the district
court »f the United States; and-it shall be the duty of the
United States district attorney, on the certification of the
facts to him by such naval court to file an information agoinst
and prosccute the porson so offending, and the punishment of
such person, on conviction, sholl be a fine of not more than
5500 or imprisonmcnt not to cxceed six months, or both, at

ot tho discrotisn of the court: Providod, That the foes of
such witncss and his mileage in the rates provided for vit-

- nesses in-the United States district court for said State,
Territory, District, or possecssion shall be duly prid or

£ tendorcd soid witness, such amounts to be paid by the Movy

Department out of the appropriations made thercfor."
I171. Diffcrencas

1. A.W. 23 applics to witnesses bofore any military court,

commissiong court of ingquiry or board, or officer
-. designated, by onc of these, to takc a deposition,
Proposed AGN 35(b) applics only to witncssces sub-
pocnacd to appear before a general or suwary court-
pnrtial or court of ingquiry,




2, A. ", 23 makes it a nisdemeanor to wilfully neszlect or
refuse to appear. Pronoszd MG 35(b) nakes it a
rmisderieanor to fail to appear., Furtherrore, the
proposed articles make it a misdemesnor to refuse
to give evidence or give it in a nmanner provided

by the AGI. (For con‘empts see C.S., A.J, 32.)

3. Propnscd AGHN 35(b) doss not contain the provision in
AW, 23 giving territorial courts jurisdiction.

L. Pronosed ACGH 35(b) does not contain the
i O

A.7. 23 vhich brings within the sc
of the Act of Iiarch 4, 1909, acts cormitt

before or in relation to proceedings of a military
tribunal or board. liost of the provisions of that
chapter have reference to acts comiitted in relation
to "any court of the United States," There is sone
doubt that a court-martial is included in the “quoted
phrase ((finthrop, }ilitary Law and Precedents,
Reprint 1920, p, 49). Certain provisions of the
chapter, however, are broader in scope and (in the
writer's opinion) encompass acts related to both Army
and Navy courts-martial, They include:

f chapter 6
tted either

= |
e O

[

Perjury

Subornation of perjury

Offer to judges or judicial officer
Acceptance /of bribe/ by witness
Blackmail

Ifisprision of felony

5. Ixpert witnesses. -- The employment of expert witnesses must
be authorized by the Army convening authority as opposed
to the Secretary of the Navy.

IV, Recormendations

1., Keeffe Report

there the testimony of 2 civilian witness is essential in
a trial by naval court-martial, injustice may result from lack
of power to requirc attendance. A genoral court-martial should
have statutory power running throughout the United States, its
torritoriecs and possessions, to issue process to compel the
attendance of civilian witnesses. Any such iwitness who wilfully




ncglects or refuses to'appear, or rcfuses to qualify as a
vitnass, or to testify, or produce docunentary evidence which
such person has been legally subpoenaed to produce should be
decmed guilt" of & misdemean This nower to punish should
not be limited to persons residing in the Stat:, Térritory,
.OaSLSalGn, or District where in the court is held." (p. 148)

"here the defendant cannot afford to pay the cxponses of
his own witncsses, a:d the judge advocatc is satisfied as to
this and their necd, the government should assume the financial
burden, A special fund is neceszary to romove this fund from
the rbgular Navy budget. If Congress appropriates monecy directly
year b7 wvear to the use of the Judge Advocate General for the
purﬁase, there is no danger that budget difficultics will pre-
vent a defendant' having nccded witnesses," (o, 149)

" RECOLT TENDATIONS

-

# % %

n(2) Article 42 (c) should be repealed, and in its stcad
a new article should be cnacted, provided that any person
subnocnacd to appcar as a witness before a general court-
martial, a summary court-martial, or a court of inguiry
of the nzval scrvice, who wilfully neglects or rcfuses

to appear, to testify or to produce documentary evidence
which such person may have been subpoenaed to produce
shall bc deemed guilty of a misdemeanor,

TR TR Lt

n(4) The judge advocate in his discretion should be authorized
to order transportation at government cxpensc of witnesses
for defensc whorc it appears that the dofendant is without
means, and Congress should be asked to appropriate a special
fund outside the regular Havy budget upon 1thH the Judge
Advocate General may draw for this purpose." (p. 150)

White Dra§§

There is no provision penalizing failure to comply with a
subpocna in the 'thite Articles,

‘cGuirce Draft

mArticle 9. "Htncsses.

n(2) Process for. A sumary court-martial, a general court-
martial, and a court of inquiry of the naval scrvice shall have




power to issue like process to compcl witnesscs to appear and
testify which United Statces courts of eriminal jurisdiction
within the State, Torritory, or insular posscssion vhere such
naval court shall be ordercd to sit may lawfully issue. Such
process shall run to any part of the hn ited Statos, its
Territorics and possessions,

"(b) Re 1 of wifn: Lo Apsoar =-~-=.,. Ay o “son
subpocnacd ; :
a general cou art Ot inqui 2 nlvtl ::rxch:
who wilfully ncglacts o USH apne: or rzfuscs to qualify
as a witness or to tostif produce documentary ovidonce,
vhich such nerson najy Le gun subpocnacd to producc, shall
be deemed guilty of a misdemea vhi such person may

bec prosecuted in the district cenrt ) 11u-d av\t >S ana may
be punished by a finc of not rwore- th '

not exceading six months, or both, =t tho alacretion of the
court: Provided, that the foos of such witness and his nileage
at the rates provided for witnesses in the United States district
court for said ot*ub, Territory or 1nsular posscssion shall be

duly paid or tondered said witness,!

First Ballantine Report

"Recommendation: An amendmont of paragraph (¢) of Article
42 of the Articles for the Govornment of the Navy should be
sought making the provisions now applicable in rospect of
witnesses subpocnacd by goncral courts martial applicable to
witnesses subpocnacd by summary courts martial." (p. 27)

5. Coloncl Curry rccommends the following change in proposcd AGH 35(b):

"Any person, not subject to the Articles for the Government
of the Navy, who, duly subpocnacd to appenr as o witness before
a gencral court martial, summary court martial, or an officer
of the armed scrvices or a civil official designated to take
his doposition, or court of inquiry, fails to appear or rcfusocs
to quality as a witness or to testify or to give his ovidence
or to give it in the manncr provided by these Articles, or vtho,
duly subpocnaed to prodece documentary or real cvidence before
a generzal court nartial, surmary court m~ rtial, or an officer
of the armed scrvices or a civil official du51gnatcd to_take
his deposition, or court of inquiry, fails or refuscs to-produce
such evidencs, or vho behaves with cont. Lipt to thg caurt sho11l
be decned guilty of a2 misdemcanor # # #,u
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ceretary of the Navy is authorized
to proscribe, and to madify from time to time, the rules o
pleading and procccurc, cludlﬂg modes of proof, in pro- -
ceadings beforo naval Cﬁurts martial, othor naval tribunals,
and fact-finding bodics as will insurc the onforcement of
discipline and the fair and impartial administration of
justice in the United St tes naval scrvice: Provided, That,
insofar as zpnlicnble, such modos of proosf shall follow ti
law of cvidenece prevailing in the dista ourts of the

“**‘ ad States an the trizl of criminnl ease Provided

ART, 49. The St
l
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is degrading, vhether or not it is mat e r i al to the issucs,
But for such statutory provision, the rule vuld be other-
vise, As said in 70 Corpus Juris, in paragraph 894 on page 7LO:

"Although it has bcen asserted in a nusber of
cascs that a witness may refuse to give answers disgracing
him or cxposing him to infamy, the ~ncral rule is that
unless excused by s t tute, (not
5th Amendment to Constitution) a witness will not bc cxcuscd
from answering a question on the sole ground that his answer
will disgracc him or bring him into disrcpute, vhere it con-
cerns a matter naterial or relevant
to the $88008,"

citing Browm v Walker (U.,S, Sup Ct) 161 U.S, 591; U. S, v Thomas

(Dist Ct) L9 Fed Supp 547. -The states which follow the above rule arc:
Arkansas, Indiana, Delawarc, Illinocis, Kcntucky, ifichigan, liissouri,
Nevada, Hew York, Ohio, Pcnnsylvania, Utah

The proposed Navy bill authorizes the Scerctary of the
Department of the Navy to preseribe rules of pleading and procadure,
including rules of proof, "that, insofar as applicable shall féllow the
laws of evidence in the United Stat:s District Court",

But the rule against sclf-incerimination is nmore than 2 rule
of pleading or procedure or a rule of ¢vidence; it is a constitutional
guarantee, HNot so are questions that tond to degrade, Under the
proposed Navy bill the Sceretary of the Department of the Havy might’
lawfully prescribe rcgulations as to questions vhich tend to degrade.

IV, Recornended Provision

That any provision on this subject follow the language of the
present Article of ''ar 24 by providing that no witness shall be con-
pelled to answer any question not material to the issuc when such ansver
might tend to degrade him,

V. Commont

The practice of including in statc codes rclevant constitu-
tional provisions in thc form of statutes might well bec followed in
a code for the Government of the Armed Porecs., In operations overscas, -
in time of wvar, a paucity of reference matorial on courts martial =
usutlly prevails, The code should spenk out clearly in cvery respect,
including within its provisions basic constitutional guarantccs and
limitations., lany vho are called upon to administer such law arc
unlearned in the law, Unless constitutinnal provisions are reflected
within the code, the natural tendency is to not to venture beyond the
exact language of thc code. Reversals by courts and criticisms from
the war may be avoided by resort to such 2 device,

J.P.D,
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Uniform Code of Military Justice
Subject: Courts of Inquiry--Records of, When Admissible

I. Army Provisions

1. Articles of War

"ART. 27. Courts of Inquiry--Records of, When Admissible.-- The
record of the proceedings of a court of inquiry may, with the
consent of the accused, be read in evidence before any court-martial
or military commission in eny case not capital nor extending te

the dismissel of an officer, and may also be read in evidence in
any proceeding before a court of inquiry or a military board:
Provided, That such evidence may be adduced by the defense in
capital cases or cases extending to the dismissal of an officer."

2. Public Law 759--80th Congress, Chapter 625--2D Session
Does not amend this article

ITI. Navy Provisions

Articles for the Government of the Navy

"Article 60. Proceedings; authentication; use in evidence.--
The proceedings of courts of inguiry shall be authenticated by
the signature of the president of the court and of the judge
advocate, and shall, in all cases not capital, nor extending to
the dismissal of a commissioned or warrant officer, be evidence
before a court martial, provided oral testimony cannot be ob-
tained (R, S., sec. 1624, art. 60)."

2. Proposed Navy Bill

"SEC. 45. Article 60 is renumbered as article 44 and amended
to read as follows:

'ART. 44. The proceedings of courts of inquiry shall be
authenticated by the signatures of the president of the court
and of the counsel for the court; but in case the proceedings
cannot be authenticated by the signatures of the president and
of the counsel, by reason of death, disability, or absence of
either or both of them, they shall be signed by a member in
lieu of the president and by another member in lieu of the
counsel. The sworn testimony, contained in the duly suthenti-
cated record of proceedings of a court of inguiry, of a person
whose oral testimony cannot be obtsined, shall be evidence be-
fore a court martial of a defendent before said court of inquiry:
Provided, That where such testimony is used in evidence against
the accused person, other than under the general rules of evi-
dence, the punishment imposed shall not extend to death.'"




III. Differences

A.W. provides that the record of proceedings may be read in
evidence. A.G.N. provi hat the sworn testimony contained in
the duly authenticated record of proceedings shall be evidence.

requires consent of the accused. A.G.N. does not require

oduction of the record in cases
gn officer. A.G.N. ovides that
as a punishment in those cases where
sworn testim ] gcord has been introduced other than
under the general rules of evidence.

A.w. specifically provides thut the record may be read in
evidence before any other court of inquiry or a military board.

A.G.N, hos no such provisions.

IV. Recommended Provision

The sworn testimony, contained in the duly authenticated
record of the proceedings of a court of inquiry, of a person
whose oral testimony cannot be obtained, may be read in evidence
in eny proceeding before any court martisl or military commission
in any case not capital nor extending to the dismissal of an
officer, and may also be read in evidence in any proceeding
before a court of inquiry or a military board. The defense may
adduce such evidence in any case,







Uniform Code of Military Justice

Subject: Certain Acts to Constitute







Uniform Code of lidlitary Justice

Subject: Announcement of Action and Closed Sessions,

I. Arm Provisions

"AiRT, 29, Court to Announce fction,— henever the court
has acquitted the accused upon all specifications ;
charces, the court shzll at once announce such rc

in open court. Under such regulations as the P

may prescribe the findings and sentence in othe

may be sinilarly announced,"

8l: ”Courts—f
o ‘fattérs of, and Recommendations to,
mencey; adjournment,--"hen a cgurt-;ﬁrth* has sentanced
an accused, the court will-at once announco the findinss
and scntence in open court, unless, in the court's
opinion, good recasons cxist for not o= . the findings”
and sontence public at that time, In this latter cveat,

the presicdent may state in open court that the findings

and sentence are not-to be announced.

" RT, 30, Closed Sessions,—hcnever a rencral or special
eourt-martial shall sit in closes scssion, the trial judge
advocate and the assistant trial judge advocatc, if any,
shall withdraw; and when their assistance in referring
to the recorded evidence is required, it shall be ob-
tained in open court, and in the proscnce of the accusod
and of his counsecl, of there ke any."

0T 1928 contains numerous repalations implementing this

A

Article, particularly pars. 49, 50, 51, 78, and 80,
Public Law 759--80th Congross, Chapter 625--2d Session
i

lo change

1T,

1. Articles for the Government of
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Uniform Code of liilitary Justice

- -

Subjeet: Voting, Rulings of Law licmber, Reasonable Doubt,

I. Army Provisions

1, Articles of Wer

"ART., 31, 1licthod of Voting.—Voting by members of 2
general or special court-martial upon questions of chal-
lengo, on the findinzs, and on the sentence shall be by
secret written ballot, The junior member of the court
shall in cach ezse count the votes, which count shall
be chceked by the president, vho will forthwith announce
the result of the ballot to the members of the court,
The law member of the coart, (if =ny, or if therec be no
law member of the court), then the president, may rule
in open court upon interlocutery quostions, other than
challenge, arising-during the proccedings: Provided,
That unless such ruling be made by the law mcmber of
the court if any membor object thorcto the court shall
be clearced and closed and the question decided by a
mrjority vote, viva voce, beginning with the junior in
rank: .nd nrovided further, That if any such ruling

be made by the law member of the court upon any intcr-
locutory question other than an objoction tothe admissi-
bility of cvidence offéred during the trial, and any
momber object to the ruling, the court shall likowisc
be cleared and closéd and the question decided by a
majority vote, viva voce, beginning“iwith the junior

in ‘vonk: Provided further, however, That the phrasc,
tobjection to the admissibility of vidence offered
during-the trial’, as used in the next preceding proviso
horcof, shall not be construed to includc questions

as to the order of the introductiom of vitnesses or
other cvidence, nor-of the reccall of witncsses for
further cxamination, nor =s to whether cxpert vitncsscs
shall be admittod or called upon any question, nor as to
vhother the court shall vicw the promiscs whore an
offonso is allered to have been committed, nor as to the
compotency of witnesscs, as, for instance, of-children,
yitnesses allered to be montally incompctent, ~nd the
like, nor as to the insanity of ~ccused, or whether the
existonce of mental disease or mental derangement on-the
part of the accused hns become 2n issue in the trial,-
or nccuscd reouircd to submit to physical examin~tion,
nor whother any ~rrument or statement of counsel for

tha nccused or of the trinl judge advocate is improper,
nor any ruling in a casc involving military strategy

or tactics or corrcct milit~ry action; but, upon all




:l - ‘hf. 31, 153

those questions arising on the trial; if any membcr ob-
ject to any ruling of the law member, the court shall

be cleared and clos=ﬂ and the question decided by majority
vote of the members in the monner aforcesaid."

"\RT. 43. Death Senteonce— hen T”.ful.——ﬂﬁ Person shall,
by zenoral caurt martial, be convicted of an offense-

for which thic death ﬁcn’lt" is nade mandatory by law,
nor sentenced to sufrer death, cxcept by the concurrence
of all the members of said caurt-ranlﬁl present at the
tire the vote is taken, and for an offensc in these
articles cxpressly made punishable by death; nor sentcnced
to life imprisonment, nor to confincment for more than
ten yoars, except by the concurrence of threc-fourths

of all of the members prosent it the time the vote is
taken, /All other convictions and sentences, whether

by gencral or spocinl court-martial, may be determined
by = two-thirds vote of those members present at the

time the vote is taken, .1l éther questions shall be
determined by a m~jority vote,."

2. Manunl Courts-linrtizl (Synopsis)

In case of tiec vote, on interlocutory questions, the
the objo ctlon, challenge, motion, 2tec., is overruled
or dcniorl,

Voting upon challenges is by secrct written ballot
narked "sustained" or "not sustained.!" Deliberation

on challenges may include full and free discussion, but
the influence of superiority in rank should not be
employed in an attempt to control the independe of
membors in the cxercise of their judgment, (Par, 58f)

A finding of not puilty results if no other valicd finding
is recached, but a court may reconsider any finding

becfore it has been announced or the court opened to
rceeive ovidence of prior convictions., In-computing

the nwder of votes requircd for a finding, a fraction
counts as onc. Thus vherc five members vote, a require-
nent that twe-thirds coneur is not met if lcss than four
concur,

The procedure of voting on sentence is the same as for
voting on findinz, The computation of fractions is in
the samc nanncr, (Pﬂr. 80).




;’x ..'-'n[. 31’ AB

. . ......s.Roasonablc Doubt (Par., 78).--In-order to convict
of an offensc the court must be satisfied, beyond a
recasonable doubt, that the accused is guilty thercof. By
'peasonable doubt! is intendod not fanciful-or in;cniousu
doubt or conjecturc but substantial, honest, conscientious
doubt suggosted by the material evidence, or lack-of it, in
the case, It is an honest, substantial misgiving, ron-
¢rated by insufficiency of proof., It is not o captious
foubt, nor 2 doubt suggestcd by the ingenuity of counsel
or court and unwarrantcd by the testimony; nor a Aoubt
born of 2 merciful inclination to permit the defendant to
escape conviction; nor a doubt promptod by sympathy for
hinm or thosc connected with hin, The meaning of the rule
is that the proof must be such as to exclude not every
hypothcsis or possibility of innoccnce but any fzir and
rotional hypothesis except that of guilt; vhat is required
being not an absolute or mathematical-but a moral certainty,
A court-nartial which acquits becnuse, upon the cvidence,
the accused may possibly be innocent falls as far short

of apnreciating the proper anount of proof required in 2
eriminal trial as does a court which convicts on 2 mere
probability that the accused is puilty.

#The rule as to peasonable doubt extends to every ¢lement
of the nffense: Thus, if, in a trial for nssault with
intent-to kill, a rcasonable doubt exists ns to such
intent, “the accused can not properly be convicted as
charped, although he might be convicted of the lesser
included 'offense of assault, Prima facie proof of an
olerent of an offonse does not preclude the existence
of n pensonnble Adoubt with rospect to such eclement,
The court noy decide, for instance, that the prima
facic ovidence presenfed does not outweigh the pro-
sunntion of innocence,

There a reasonabls doubt cxists as to the mental respon-
sibility of an accused for an offonsc charged, the accused
can not logally be convicted of that offense, 4 porson

is not mentally responsible for an offensc unless he was
at the time so far free fron mental discase, defeet, or
deranpenent as to be able concerning the particular acts
charged both to distinguish right from wrong and to achere
to tha right,

"A reasonnble doubt may arise from the insufficiency of
circunstontisl evidencc, and such insufficicncy nay be
vith respeet cither to the cvidence of the circumstonces
thensslves or to the stronsth of the infercnce fron thon.

CEE N A
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3. Public Law 759--80th Congross, Chapter 625--2D Session

nSEC., 216, Article 31 is ancnded to rcad as follows:

"ART, 31, IZETHOD OF VOTING,~~Vcting by members of
a penaral-or special court=martial upon questions of
challenge, on the findings, and on the sentence shall be
by scerct written ballot., The junior member of the
court shall in each casc count the votes, which count
shall be checked by the president, who shall forthwith
anncunec the result of the ballot to the members of the
courtt,, The law nomber of A reneral court-martial or the
prosident of a specinl court-martial, shall rulc in open”
court upon interlocutory questions, other-than challenge,
arising <uring the procecdings: Provided, That unless
such ruling be nade by the law member-of a goneral court-
martial, if any member objeet thercto, the court
shall be cleares onl closed anc the question decided by
s mrjority vote, viva vace, boginning with the junior
in rank: /ind orovided furthor, That any such ruling

any interlocutory quostion sthor than a motion for a
finding of not suilty, or the question of accusad!s
sanity, shall be final and shall constitute the ruling

of the court; but the law member may in any casc consult
with the court, in closcd session, before making 2 ruling,
and mAy chonge 2ny ruling nade at any time during the
trial, It shall be the duty of the law mecber of a gen-
eral or the president of a speeinl court-martial before

a vote is taken to advise the court that the accuscd must
be presumed to be innocent until his guilt is cstablished-
by lezal and competent evidence beyond a reasonable doubt,
snd that in the case boing considered, if there is a
reasoriablo doubt as to the puilt of the accused, the
doubt shall be resolved in the accused's favor and he
shall be acouitted; if-theré is a rcasonable doubt as

to the degrec of puilt, the finding must be in a

lower degree as to which therc is no such doubt; thet

the burdcn of proof to cstablish the guilt »f the

accused is upon the Governrent,"

SEC. 220. .rticle 43 is amcnded to read as follows:

WART, 43. DE.TH SENTENCE--"HN LJTUL: VOTE ON
FLIDINGS 4D SEITENCE,--llo person shall, by gencrol
court nnrtial, be convicted of an offense for which the
denth pennlty is made mandatory by law, nor scntenced
to suffer death, except by the e~ncurrcnce of a2ll the
nenbers of said court partial prescnt -t the time the




vote is taken, ond for an offcnse

cxpressly made punishable by denth; nor sc

life imprisonment, nor to confinoment for more than
ten years, cxcept by the concurrence of threc-fourths
~f all the merbers nresent °t the time the vote is
taken, Conviction of ~ny offensc for vhich the de~th
sontonee is not mandatory and any scntence to confine-
nent not in exc:ss of ton yenrs, vhether by genornl

or specisl court martial, mey be dotormined by 2

1

thir's votc »f thosc merbers prosent at the time the

1

vote is taken, A1l othor questions shall be detormincc

by o m~jority wotel"

II. HNavy Provisions

Govarnment of the United States Navy

".\RT. 50. Sentences, how determined.~Ilo porson shall
be sentenced by a court martial to suffer death, cxcept-
by the concurrence of two-third of thé members prescnt,
and in the cases wherc such punishment is expressly
provided in these articles, A1l othcr scntences may

be determined by a majority of votes."

Courts and Boarcds

nSTC, LOO, Dutics of judpe advocate during trial,—-
During the trinl the judge advocate conducts the case
for the Government, Ho exccutes all orders of the
courts reads the convening ordor; administers the

onth to the merbers, reporter, aad interpreter;

arrairns the accused; examincs witnosses; and is rcspon-
sible for the keepinz of a complete and accurate racord
of the proccedings,

"hile the court is in open scssion, it is the duty of

the judge advocate to advise the court in 2ll matters of
form and of lawr. On every occasion vhon the court demnnds
his oninisn he is bound to rive it freoly and fully; and,
oven vhen it is not regquestud, to caution the court against
any doviation from essential form in its proceedings, or
agninst any act or ruling in violation of law or mntorial
justice,

"He sholl 2% all times excercise great carg in regars to
the authenticity of any statenonts hic nay mnke to the
court,




"The =ccused and his counscl have a richt-to the opi

of the judge adwoeate, in or out 3f court, upon ENJ
tion of law arising out of the proccedings. The Jjuds
advocate shall acquaint hims . 1f with the rulos of
evidence, and 2pply them in determining the adnissibil-
ity of cvidence. He shall offer only such cvidonce as
is properly admissible. Whon in doubt, he shnll offer
the evidence, The judpge advocate is pﬂrtlculﬁrlj to
object to the admission of improper cvidencc, anc he
shall point ~ut to the court the irrelevancy of any
evidence thot rﬂy be ndduced which does not bear upon
the matter under investigation, Should tho advice of
the judge advocate be disregarded by the court, he
shall be allowed to entor his opinion upon the rocord.
Under such circunstances it is also proper for the
court to rucord the reasons for its decision., The
rminutes of opinion and decision arc made for the
information of the revicwing authority, vwho should
have the error, on whichover side it may be Jurd
brought fairly under his consi-eration, but

the judge advocate, the accused, nor any memd

court has any right to ¢nter an cxception or protest
on the reecord,”

(Recorder of surmary court-martial has same dutics of
judge advocate of general court).

"SEC, 370, General dutics of members.—-In gencral, the
nembers of the court as a body finally decide upon all
questions as to the admissibility of cvidence, ~nd
pass upon all questions prescnted fo the court during
the coursc of the proceadingsS. seecess”

"SEC, 371. Voting,~~The vote of cach member upon-a
question arising during the progress of trial—as, for
instance, the compctency of members or witnessces—-has
equal weight, ~nd, in taking the opinion of the court,
the junior awcrber shall voto first, viva voce, and thon
the others in inverse order of their scniority. In the
cvent of a tic wvote upon a notion or ‘*"c*lﬂn, the sane
is not sustnined, ""here cvidence is taken upon such
questions the issuc is determincd by a2 prepondercnce of

he evidence—that is, by the cvidence which bast aceords
with reason and nr‘b““ility-“ﬂﬂ the prrty having theé
affirnntive necd not nrove Heyn14 a reasonnble doubt,

“herce there is a nm~jority, the view of the mnjority becones
the docision of the court,"




"STC. 425, licthod of arrivins at findings.=The court
is closed to deliber~tion upon its findin:s, oxcept
vherc the accused has plea? psuilty to 2ll speecific-tions
ancd charges, and it is patont that the findings wrill be
simply 'proved by plea! and 'ruilty'., In arriving at
the findings, the plea of the accuscd, the cvidence
adduced, and the arguments nade arc to be carcfully
considercd, .ifter the court has sufficiontly deliber-
ated, the president of the court shall, upsmcach speci-
fication of cach charge, beginning with the first; put
the Guustlﬁn whother the specification is 'pvrvg‘,

'not sroved!, or 'proved in part,! Dach nember shall
writg"prﬁvcﬂ, ot praved , or ‘proved in pa2rt'!'—and

if so, vhat part-—over his sicnaturc, And shnll hand

his vote to the president of the court. The latter,
after he-has recceived 211 the votes upon ench speci-
fication, shall read them aloud without disclosing

how cach member voted; Likceidse, in the case of a
gencral court martial, after the membors hove voted

upon 21l the specifications of any charge, they shzall in
the same monner vote as to whether the sccused is of such
charge 'puilty!, 'not muilty?!, or Ir'u.i.ltv in a less
degree than - cnmrﬁnﬁi—-ﬂnﬁ if so, in what degree., lio
vritten minutes of the votes shall be prcscrvoﬁ lLss
so ordered by the unanimous vote of the court. The
decision of a majority becomes the finding of the court.
Tthen there is 2 tie vote upon any of the findings, the
accused is given the benefit thereof and the result is
r“corJGﬂ in that way which is the more favorable to the
1ccust

"SHC. 443. Tethod of arriving at sontence,--~'men the court:
has becn closed for tho purpose of determining the sentence,
ench member sh~ll wirite dovm and subseribe the measure
of punishment vhich he may think the accused »suzht to-
reccive and hand his vote to the president, whd shall,
after receiving all the votes, read them aloud, Hxcept
in the case of a death sentonce, which requires the con-
currcnce of two-thirds of the members present, All son—
tonces m2y “u deternined by a mnjority of votes. If
the requisit urber do not agrec upon the nature and
degree of thu punishment to be inflicted, the president
proceeds in the following manner to obtain a decision:
He shnll begin with the mildest punishriont that has boen
propascd and, afteor reading it aloud, snnll ask the '
menbers suCCUSD1VLlV beginning vith the junisr in rank,
1Sh~1l this be the santence of the court?! .nd cvery
menber shill vota viva voce, ~nc the president shnll note
the votes, Should there be no decision, the president shall,




sanec panner-as before, obtain a vote on the next
punishment, ~nnd shall so continue until a scn-
is decided upon.- 4 tic vote on any sentence
be reconsidercd, :1th a vicw to obtaining a
P“Jfrlt"'f“r or agzinst before passing on to the next
sentence."

"SEC, L26. Reasonobhle doubt,——The accuses shall not be
found uilty of any charpge or spe“if4C“ti“n or of any
offense includesd in it unless a N“ ority of the court
are convinced of his guilt beyond a1 reasonable doubt,
(Scc seec. 159.)"

"SEC, 159. Rensaonable doubt “Lfiﬁ“‘ -B? A’"Q“T“'lu Aoubt
is meant ~n hon:st, substantinl, mi i enerate’! uy
1nsuf;1c1yﬁc; of proof, It is not us rubt, not
a doubt suzzested by the inccnuity of counscl or court
and unwarrcnte? by the testimony, nor is 1t a doubt born
of a merciful inclin~tion to permit the accuse” to escape
conviction nor prompted by sympathy for him or those
connected vith him, Proof beyond 2 reasonable doubt is
not proof to a mathematical demonstraticn, It is not
proof beyond the possibility of a mistnke. .. reasnnable
doubt is a doubt based on réason, and which is rcason-lile
in view of all the evidence. Jand if, after an impartial
comperison and consideration of all the evidence, one
can candidly say that one is not satisfiec of the defen-
dant's puilt, he has a rcasonsble cdoubt; but if, after
such impartial comparison nnd consideration of all the
evidence, one can truthfully sny that one has an abiding
conviction of the defendant's ruilt such as one vould
be villing to act upon in the more weiphty and important
matters relating to cne's otm affalrr, hc has no reca-
sonable doubt. A moral certainty of puilt persuaded
by the proof calls for convictinn. ihen such has been
cstablished, a court can not more proporly acquit than
could it’ C}HVlCt shen there has been an insafficicncy
of proaf,"

3. Proposcd ilavy Bill
!IS‘I:CU I{?.
" RT. 28 (2) "(1) Bvery fincing shall be determined
by 2 majority vote, . tic vote shall be o determination

in favor of the accused., The court shnall ~mmounce its
finlings in cpen court as soon as they have been determined.




"(c) MNo person shall be scntenced to death, except by
the concurrcnce of all the members of the court martial,
and then only for the offenses for which the punishment
of death is expressly provided in article 8 of these
Articles subject to any exceptions vhich the President
may have prescribed under 33 (b) of these .irticles; nor
sentenced to life luu?isoﬁn'nt, nor to confinement for
more than ten yoars, excopt by the concurrcnce of three-
fourths of 211 the membors, ull other sentoncos by
general or sumniary court mirtial shall be 1aturnincd

by a two-thirds votu of: the members c.aases s

”33 ., 29, Article 39 is ronumberced os article 24 and
cnded t cad as follows:

u'BT, 24 (b) For every general court martial, the
convening suthority shall apnoint: (2) a judge advocate,
whose dutics it sh-~ll be (1) to advisc the court on all
mattors of low arising during the trisl of the case;
(2) to rule on interlocutory questions, except challenges;
(3) in onen court, to instruct the court upon the law of
the case; and ( ) to nerform such other duties the
Secretary of the Navy moy prygur*Ju. Provided, That
the judge advo C“t“ may be overruled by a majority vote
of the court, in which casc the reasons therofor shall
be spread upon the record: Provided further, That the
judge advoeate shall be an officer eertified by The
Judge Advocate General as qualificd to perform the
duties herein prescribed and who shall be responsible
to The Judge Advocate General for the performance thereof:
ind provided further; That the judge advocate shall be
subject to challenge,™

.
-
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III, Differences
1. licthods of Voting and Humber of Requirced Votes,
thb Hnun_c. articles of wer,

£
ciﬂ ' wdings, snd sen-—
ba under the

Under the provis
all votes upon cuesti

ions o

on of

tonce are by seerct written

proposed lovy Bill, therc is no ;rovision for scecrct
ot

vritton ballot on t;-ud questions, Current naval proccdure

for voting on challenges is by voice vote starting with

thc junior membsr; for voting on findings is by signed
ballot; for s.ntunce by sijned birllot,

[L




Under the amcnded articlces of war, the junior member
of the court counts the votcs, ~nd is checked by the
president -ho announces the result. The prorosed Navy
bill contains no provisions® for counting the votes, but
under present Havy practice, the president receives the
mritton votes and reads thom aloud, without disclosing
how ench momber voted,

nre decidesd in both services
vot,, and in éasc of 2 tic votc, both
the ehall:onge

In order to convict of -n offe the amended AL
require a two-thirds vote, whilec the Hrvy bill requircs
only a majority vote,

o convict of an offense for tvhich the

o
is nandatory by lav, under the amended

of war, all members of the court must concur.
"V“ has no offenses for which there is 2 mandatory
death penalty.,

In ordzr to imposc¢ a death sonténce, both bills re
1

quire the concurrcnce of all members,

In order to impose a sentence of life imprisonment
or of confincrent for more than ten years, a vote of
threc-fourths of the members is required by both bills,
which also agree in that all other sontencoes may be
imposaed by a vote of two-thirds of the court,

2. Law licmber and Interlocutory Questions.,

Under the 2mended articles of war, the law momber of
a general court-rirtial rules in open court on interlo-
cutory questions other than challenge, and his rulings
arc final except in rcgard to a motion for a finding of
not puilty or questions as to the “ccusad's sanity.
Under the propesed Havy bill nonc of “judge advocate's"
rulings arec flnul. The proce ‘Gurc in both the arny and
Navy is thce same vhen the law momber or "judge advocate's!
ruling is not final--a membor of the court may objuct
to the ruling 2nd the court is closed. .fter Aiscussion,
a voice vote, beginning with the junior member, is taken
on the qucstian, ané the vote of a majoritr is decisive,




:t.-'I. 31, 263
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The president of an irmy special court-martial makes
rulings similar to those of the law member of a genoral
court-martial, but none of his rulings are final and all
arc subject to objcction and woicc votc as for any non-
final ruling as above, The A,G.l., have no provision for
interlocutory rulings on sumnnry courts—nartial and all
interlocutory quostions arc decided by voice vote of
the court,

In addition A.ll, 31 as amcnded ~llows the law member
to consult with the court in closcc scssion before making
any ruling and permits him to change any ruling made at
any time cduring the trial., The proposed .i.G.il. have no
such provision,

Howevcer the proposed iA.G,H, requirc the court to
sct forth on the record the reasons vhy the court over-
ruled the "judge advocate!, vhile the amended .rticles

of “‘ar have no similor provision.

inother difference is in that the law member is
roquirced to jive an instruction on reasonable doubt and
burden of proof 2s stated in A,'7. 31 as amenderd, vhile
thce proposcd Havy bill states that it is the duty of the
judge advoeate to instruct the court on the law of the
casc in open court,

Further duties of the law member under the amended
Articlos of War may be preseribed by the President (A7, 8),
and further dutics of the "judge advoecate" may be pros-
eribed by the Scerctary of the Navy under the proposcd
Navy bill,

(In regnrd to other discussion on the function and
dutics of the law member of "judge advocate", scc the
discussion under 1.7, 8).

Under the ~mended Articles of \lar, orovision is rede
for n motion for 2o finding of ndt guilty, while the Navy
bill does not orovide for such 2 riotion, Howover, the
irrer has had such a2 motion without st~tutory implemcnta-
tion, ~n? under the ocmended A.G.M., the Scerctary of the
Navy hns authority to preseribe rules of procerurc.

-

i casonablc Doubt.

The Army "nd Navy definitions of reasenable doubt arc
substintially the same.




IV. Recommendations

1, lethods of Voting and Number of Required Votes
(2) Votes on Findings

The Keeffe Board (liavy) recommended that voting on
findings be by secret writiten ballot, that 2 tiwro-thirds
vote be required for conviction, that a unanimous vote
on conviction be prsrequisite for imposition of death
penalty, The objections to the two-thirds rule con-
sidered by the board were (1) should 2 minority be
allowed to acquit? and (2) if perempiory challonges were
allowed in Havy Courts-mertial, could the defensc make
conviction more difficult by challenging one member
peremptorily? The Keeffe Board also recommenced an-
nouncement of findings immediatcly after the vote,

This recormendation is incorporated in the proposed
Navy bill,

The I'cGuire Articles and Vhite Board (Vavy) rec-
ommend conviction by a majority, a tie being arf acquittal
and findings to be announced immedi~tely.

The two Ballantine Reports make no recommendations
on theose points,

The Vanderbilt Report (Army) récommended announce-
ment of findings as soon as reached.

The Navy JAG recommends adottion of secret written
ballot, majority vote to convict, tic to acquit, and
snnouncement of findings.

(b) Votes on Sentencas

The Xeeffe Report favors sceret written ballot on
an

all voting, and unanimous vote for imposition of death
pennlty, The Board also recormended (1) that the court
be furnished with as nuch information as possible on-the
background of the accused and when feasible to do so,

to postpone scntence for a rcnsonable time after convie-
tion for the purposc of studying the various scntence
factors;  (2) that. sentence be announced immediately after
agreed upon by court; a2nd (3) that credit as part of the
sontence be given for time in confincnent before trial.




The licGuire Articles and /hite Report rccorniend
(1) majority vote for s.ntonce except for-death sen-
tence, for which votc should be unanimous, (2) scn-
cnce to be announced by court, and (3) allow court
to place accused on probation with cxccution of
sentence suspend.

The Sceond Ballantine Report favorcd announcement
of the scntence by the court,

The Vanderbilt Report favored irrediate announce-
ment of the sentince.,

The liavy J.iG rccornended ndoption of the .uarry ro-
quircionts of unanirous vote for death, threc~-fourths
for life or more than ten yoors, two~thirds for all
other scntonces, sceret vwritten ballot, and sentonce
to bc announced by court.

(¢) Voting on Challenges and Non-Fin2l Rulings

There arce no recormcondations in the various rcports
on chenging the ncthod of voting on challenges (lrny-
seeret written, Navy-voice)., Nor arc there any recorrien-
dations on the method of voting on interlocutory questions
(both = oral vote beginning vith junior morber).

Discugsion of finality of law mcomber and " judge
advocate!" rulings and chnllenpe of 1o member and ' judge
advocate! arcu discussed infra,

Law llember and Interlocutory Nuustions
(a) The Lav licrber or Judme J\dvocate in General

The IlcGuire Report recorrmended that dutics of the
Navy judge advocate be split so that there vould be two
officials of 2 court, a prosceator, functioning in the
nanner indicated by that title, and a2 judge advoecate,
who was to act in 2 manncr similer to 2 civil judge
sitting wvith 2 jury. The McGuire Committec thought
that having onc officcr acting both as prosccutor and
adviscr on law was completely inconsistent with the
<lecnentary principles of justicc, In addition, this
officcer was to be indepondent of cormand and to be
urder the direct control of the Judge Advocate General,
This of icor was to surmon all witnesszs, ruloc on all
aquestions of acmissibility of evidence, give impartial




advice on l~w and procedurc to the pros.cutor, accuscd
and his counscl, and to tho court; question witnesscs
as he bclieved necessary for the full disclosure of the
facts; instruct the court prior to deliberations on
findings; and keep the record,

The "Thite, Brllontine, and Keeffc Committces and
the JAG rll recomn:nded tho desimmation of such an officer
but varied os to the final c¢ffect of the judze advocate's
rulings and the axtont of his dutics,

(nlifications and whether the Jjudge advoeate should
bc a rember ontitled to vote are considered under ..V, 8).

(b) Finality of Rulings

The I'cGuire and '/hitc Reoorts recormcnded that the
judge advocate should rule on all qucstions of adrissi-
bility of cvidence and challcenges and such rulings should
be final.

The Sccond Ballantine Report followed the McGuire
reco;mendations, but recommended that such rulings not
be binding on the court, -but that whore the court ovor-
ruled the judge advocate, the roason for doing so should
be placed in the record,

The Keeffe Report recommended that the judge advo-
catae rule on admissibility of evidence and all interlo-
cutory quostions of law excopt challenges, a2nd refcrred
for further study the question whothor such rulings
should be binding.

The Vanderbilt Report rccommended that the law
wmbers! rulings be binding execept as to the sufficiency
of tho ovidence,

The Secrctary of "Ar rcconmended that the law morbers?
rulings should be final except to challenges,

The Havy J.G recommended that the judge advoeatoe-should
rule on all intcrlocutory questions oxcept chall anges,
including adnissibility of cvidonce and privileges of
witnosses, but that such rulings be subject to being
overruled by the court, in which case, thc reasons there-
for to be included in the record,




2 juac ﬂﬂvocntg
on th¢ law ho casc vould
record, bafore dclibe on and vote

Renort would ke prcjudicial crror in
7o advocate's rulings causc for sitting aside
conviction on rcvicw,

The Havy J..G rocommcended that the judre advocate
read to the court the clements of the cnses charged,
clenents of lesser and included offenses, and the clements
of proof recguircd beforc the prosecution begin Upon
roquest of a member or his own motion he might rcpeat
such reading at any time ”ur*n” the trial, cspeecinlly
after a notion to dismiss and pricr to dwllgcr“blun and
vote on the finding

As a rcsult of hearings, the Armed Services
Cormmittee inscrted a reocuircment in the Amended Articles
of 'Jar that thc law member instruct the court on burden
of proof and recasonablc doubt,

(d) 1%tion for a Finding of not Guilty.

Both the first Ballantine and the Keeffe Report
rocorriended that Navy proecdure include a rotion for a
finding of not zuilty at the end of the prosccutions
case, The Keeffe Report would have the judge advocate
rulc o6n this riction, subject te buing overruled by the
court .

The ‘Navy JiG recomnends following prescnt Arny
practice.

(c) Speeinl Courts—-partial

No provision is nmnde for o law nmember or judge acvo-
ente for spcéial or summary (Mavy) courts-rmartinl. (Sce
part IV, .rt, ar 9). Thercforc, interlocutory questions
would be deeided by nmajority voice vote of Navy sunmary
courts, -nd by the presicdent of .imy specinl courts-nartial
subject to objcetion by thc court.
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Uniform Code of Military Justice

Subjcet: Lesser Included Offcnscs and Basis of Sentence.

Aa ‘.lro 31, 143 -

I. Army Provisions

Articles of liar

Vo comparable provisions.

2., lanual for Courts-liartial

PaP, TBC.ivaveses

"Lesscr Included Offense,—— If the cvidcnce fails to prove
the offensc charged but docs orove th: commission of a lesscr
offcnse nocessarily included in that charged, the court may by
its findings except appropriate vords, cte., of the specifica-
tion, and, if nccessary, substitutc others instcad, finding
the accuscd not guilty of tho cxcopted matter but guilty of
the substantial motter., A familiar instance is a finding of
guilty of absence without lcave under a charge of descrtion.
Such a finding may be thus wordcd when the specification is
in the usual form: Of the specification: GCuilty except the
words 'des:rt! and 'in desertion,! substituting therefor,
respectively, the words 'absent himsclf without leave from!
and 'without lcave'!, of thc cxcepted vwords not guilty, of the
substituted words guilty.

"In the discussion of certain offenscs some of the included
offenses are stated,!

"Par, 80a, COURTS-IARTIAL—PROCEDURE--Sonteonco.—-

"a, General,—Basis for Determining.—-To the extent that
punishment is discretionary, the sentence should provide for a
legal, appropriate, and adequate punishment., In the cxercise
of any discretion the court may have in' fixdng the punishment,
it should considcr, among other factors, the character of the
praovious convictions, the-circumstances cxtcnuating or aggra-
vating the offense itsclf, or any collateral foature thercof
made matorial by the limitations on punishment. The members
should bear in mind that the punishment imposcd nust be justi-
ficd by the nceessitics of justice and discipline. .e..eeve..

"In decliberating upon thc sentenee the court will consider
only such cvidonce of previous convictions as rclate to offconscs
committed in thecase of an cnlisted man for goneral prisoner dur-
ing the onc year, and in thc case of others during the threc years
next oreceding the commission of any offense of which the accused
has becen found guilty by the court,
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"The imposition by courts-martial of inadequate sent.nces
upon officers and others convicted of crimes which are punish-
able by the civil courts would tend to bring the Armmy, as to
its respect for the criminal laws of the land, into disrcpute.

"If the accused is found guilty of two or more offonses
constituting diffcrent aspects of the same act or omission, the
court should imposc punishment only with rcforénce to the act
or omission in its most important aspeoct. ....ee.

"For thc information of the rcviewding authority a court-
martial may formulate for inclusion in thc rocord a brief
stetement of the reasons for the sentunce.®

3. Public Law 759—80th Congress, Chapter 625, 2D Scssion
Yo comparable provisions,

IT, HNavy Provisions

1, Articles for the Government of the Navy
"Article 51 Adequate punishment; recommendation to morey.-—-

"It shall be thec duty of a court martial, in all cases of
conviction, to adjudge a punishment adequate to the nature of
the offense; but the memboers thercof may rccommend the person
convicted as descerving of clemency, and state, on the record,
their reasons for so doing."

2, Naval Courts and Boards
"See, 429, Whon specification is proved in part,-=-

"It is a peculiarity of the finding at military law that a
court martial, vwherc of opinion that any portion of the allcgations
in a specification is not proved, is authorized to-find the
agccused guilty of“a part of the speeification only, excepting
the remainder; or, finding him guilty of the whole (or any part),
to substitute corrcct words or allzgations in the place of such
as arc showvm by the cvidence to be incorrect, Provided the ox-
ceptions or substitutions lcave the speeifieation still support-
ing the charge (or in the case of a sumuary coart martinl still
stating the same or 2 lessor included offensc), the court may
thon find the accused guilty, Familiar instances of the exer-
cise of this aathority occur when therc is a mistake in name and
rank or rating, or an crroncous averment of time or place, or an
incorrect statement =2s to amount or value. But the authority
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to find guilty of a lesser included offense or to make exceptions
and substitutions in th¢ findingsdoes not justify the conviction
of the accused of an offense entirely separate and distinet in
its nature from that charged or speeificd., Care must be taken
in 211 such findings not to except the words which express the
gravamen of the offense in law, In making exceptions and sub-
stitutions, the court rust sce that the specification as found
proved is grammatically complete,™

"Sec, 430, 'Guilty in 2 less degree then charged,'--

"If the evidence prove the commission of an offense lecss in
degree than that specified, yet included in it, the court may
except vords of the specification, substitute others, pronounce
what words arc not oroved and what words arc nroved, and then find
the accused guilty in a less degrec than charged, guilty of the
lesscr included offense, Of this form of finding, the most
familiar cxample is the finding of guilty of 'absence from station
and duty without leave (or aftar leave has cxpired)! upon a
charge of 'desertion.'!

"dhere one of the articles of the articles for the government
of the Navy does not includec 'attempt! in its exprcss terms, if
the specification is found' nroved so as to show an attempt to
commit the offensc charged, 2nd not the complcted offonsz, the
accused should be found guilty of the charge in 2 loss degree
than charged, guilty of one of the gencral charges,

"In a general court-martial casc where thore are two or more
specifications under 2 charge and some specifications are found
proved, and others proved in part, and as thus proved those
latter support a charge of a2 lesscr included offense, the findings
on the charge should be rccorded, for cxample: ' % % of the
first charge guilty by the findings on the first and third spececi-
fications, and of thc first charge guilty in a lcss degrec than
charged, guilty of * * # by the findings on thc sccond and fourth
specifications,t "

"See, L36., Previous convictions: 1t roduced, =

"The judge advocate shall, immediately after recording the
findings, except wherce such findings have resulted in 2n acquittal,
statc whether or not he has any rocord of previous convictions
by courts martial. If not, an entry to this cffect shall be mode
in the record, but thc court need not be reopened. If there be
such rccord, the court shall be opened and the rccord shall be
submittéd to the accused for opportunity to object to its ad-
mission. If thorc be no valid objection, it sh2ll be rcad by
the judge advocate in the prescnce of all parties to the trial."
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"Sce, 438, Same: lust reclatc to current cnlistment or currcnt
extension of enlistment—ZExceptions,—

"The general rule is-that the record of previous convictions,
in order to be admissible, must relate to the current cnlistmen
or current-cxtension of the accused, if an enlisted man., On the
other hand, whon the last enlistment was terminated by sentence
of court martinl or by discharge as undesirable by order of the
department, or vherc the accuscd deserted and subsc~uontly
fraudulently enlisted, all convictions occurring in the prior
enlistmont are admissible."

"Sce, 442, M-tter in mitigation.—
"After the findings the accused may introduce matter into
mitigation or extcnuation (scc scctions 164 and 165), or m~ttor

from his scrvice record or testimonv as to past character.
3 P

"See. 164. Character cvidence,-—-

"Character cvidence is of two types, namecly, (a) that  intro-
duced before the finding and tending to prove the guilt or
innocence of the accused -and (b) that which is introduced after
the Cfinding and which is, strictly speaking, not cvidence but
is more properly tormed matter in mitigation. ...evee

"Matter in mitigation, referred to in (b) above, has for its
purpose the lossening of the punishment to be assigned by the court
or the furnishing of grounds for a rccommendation to clemency.

As thus offered it has a wide latitude and is not, ns in (a),
limited to the general good character of the accusced nor to the
naturc of the charges, Such mattor may include particular acts
of good conduct, bravery, ctc,, and may exhibit thce roputation
or rccord of the accused in the service for cfficiency, fideclity,
subordination, temperance, courage, or any of tho othor traits
that go to make o good officer or cnlisted man,"

"Sce, 165. lattor admissiblc on behalf of nccused after finding.—

"After the court has arrived at its finding, following cither
a ploa of guilty or not guilty, the accused may introducc (1) matter
in mitigation of the punishment, vhich is described in the preced-
ing scction, and (2) mottcr in extonuation of the offcnse. This
latter may properly explain the circumstances surrounding the
comnission of the offense, including the rcasons that actuted
the accuscd, but not cxtending to 2 legrl justification., If matter
purporting to bc in extonuation or mitigation is introduced after
a plea of guilty and is found to controvert ~ny clement of the
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offense, the court should proceed as set forth in section 417.
The accused may also at this time introduce matter from his
service record and testimony as to past character.”

"Sec, 444, Punishment to be adjudged.—

nIt is made by law the duty of courts martial, in all cases
of conviction, to adjudge a punishment adequate to the nature of
the offense committed. In so doing due regard must be had to
the requirements of the articles for the government of the HNavy
and the limitations prescribed by the President for punishments
in time of peace. In cases where there has been evidence in
mitigation or extenuation, a2 court martial may recommend the
person convicted to clemency; this clemency, however, is to be
exercised only by the reviewing authorities, who are expressly
clothed vith the power to mitigate or remit punishment. Sen-
tences must be nzither cruel nor unusual, and must accord with
the common law of the land and the customs of war, ........"

3. Proposed Navy Bill

”ART. 28 (a) LU N A B

n(2) A court martial may convict the accused of the offense
charged, or a lesser and included offense, or an attempt of
either, or of a l:sser but no included offense. A lesser but
not included offcnse shall be construed to mean an offense vhich
is not included in the offense charged and only bécausc of proof
of eriminal negligence instcad of criminal intent,

n(b) It shall be the duty of a court martial, in all cascs
of conviction, to adjudge a punishment adequate to the nature of
the offonsc; but the members thereof may recommend the person con-
victed as deserving of clemency, and state, on the record, their
reasons for so doing."

IIT. Differences
1. Lesser Included Offenses.

Both services provide for conviction of lesser included
offonses; howsver, the proposed Navr bill nrovides for the con-
viction of an offense where criminal negligence is n»roved instcad
of crimipal intent. "This thc Navy bill would call a "lesser but
not included offcnse, "

(This tcrminology mizht be confusing, as it might lcad the
layman to bslicve that a court could convict of any lessor offcnse.)
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2. Basis of Sentcnce.

Under the amended Articles of War, a court in determining
sentonces is permitted to take mitigating and extenuating cir-
cumstances into consideration, while the nroposcd Havy bill
scems to retain the present practice of not allowing the court
to consider such circumstances in adjudging sentences, but
allows the court to make rccommendations as to clemency, Ac-
cording to many critics, this procedure allows the conwening
authority to fix the scntence rather than the court, dus to
the fact that Naval courts-martial felt bound to imposc a max—
imum or hecavy scntence and leave clemency entircly in the
hands of the convening authority in accordance vith the mandate
of Maval Courts and Boards.

In considering previous convictions, an Army court may
only look at an cnlisted man's conviction within the previous
year, vhile Naval éourts may consider convictions within the
present _dllatmcnt.

Recomnendations

MeSuire Articles

nApticle 4 (¢) (2) Determination of santence, It shall be
the duty of the court, in all cases-of convmctlon, to impose
adequate punishment, The court may, in appropriate cases, sus-
pend the execution of the sentence and nlace the accuscd on pro-
bation for a specified period, HNo person shall be sontenced to
suffkr death, cyccpt by the unanimous concurrence of tho members
prosent, and only in cases whore such punishment is oxprossly
prov1dud in these articles, All other sentonces may be deter-
mined by a majority vot“ H

White Articles (Study ilo, 2):

"Article 10 (c) (2) Determination of sentence, It shall be
the duty of the court, in all cases of conviction, to imnose
adequatc aunlshnbnt The court may, in appropriatc cases, suspend
the cxceution of the sentonéé and place thoe accused on probation
for a specificd period. coeecees”

First Ballantine Renort:

"4, Sentences. A study of over 1600 cases clearcd through
the Office of the Judge Advocate Gencral in the months of April,
lfay, and Junc of 1943 shous that over threc—quarters of scntonces
adjudged by general courts martial arc substantislly mitigated in
the process of revicw,
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wlUnder the cxisting proccdure it is the duty of the
court, in all cascs of conviction, to tadjudge a punishment
adcouate to the naturc of the offense! and 'due recgard must
be had to the requirements of the Articles for tho Government
of the Mavy and the limitations prescribed by the President
for punishment in timc of pcace.' At the samc time it is the
privilege of thc members of the court individually to ‘'rccommend
the person convicted as descrving clemency' and to state on the
pacord their roasons for so doing., Clemency, however, 'is to
be excercised only by - revicwing authoritics who arc cxpressly
clothod with the powor to mitigate or romit punishment,' Hore-
over, the courts arc admonished not to 'prosume upon the pre-
rogative of the reviewing auythority in cxorcising clemoncy’ts
for such action, so it is declared, tvould be in effect, a
reflection upon the judgm:nt of the reviowing authority,!
Inconsistently, courts arc cxpressly authorizoed to roccive
matter in mitigation for the nurposc of lesscning 'the
punishment to bz assigned by the court.!

#The British system, even with duc allowance for funda-
mental differences, furnishes a sharp contrast in this rcspect.
1Tn aarding sentence, the court should take into considcration
the former scrvices and any other claims which the accused may
lay baforé them, with 2 view to his being dealt with more
leniontly. It is objectionable for a court to award 2 scntence
and then to rccormend & prisoncr to the favourable consideration
of the Admiralty. Such a course throws a fesponsibility upon
others which properly belongs to the court, ! (Mlanual of Maval
Law and Court-liartial Procedure, by Stephens, Gifford, and Smith,
Lth Tdition 1912, pp. 89-90.)

"Except in the matter of determining general policics
poverning punishments, the court is in thc best position to £15¢
scntonces. It is the only place in the system vhere the man
himself is actually under obscrvation and appraisal,

nInercase in the nowers of courts to determine ultimate
punishment might well be accompanicd by a procedural chonge
réquiring the announcement of findings and scntence in open
court at the conclusion of trial., This would augment the scnsc
of responsibility of the court. The prompt, public announccment
of scntences as imposcd by the courts should have a desirable
dotcrrent effect. In addition, the suggested procedurc would
have the advantage of affording the accused a fair opportunity
to make an informcd appeal to the reviewing authority.

tRecommendation: Haval Courts and Boards should be rcviscd to
grant general courts martizl larger powers
and rcsponsibilitics for fixing santences.”
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Second Ballantinc Ronort:

No comment.,

Keeffe Report:

" RECOLRIEIIDATION :

o

"That the Advisory Council consider whether the
Proccdure should provz:c that the complete rccord ﬁf :
civilian and military, including record of mast oaﬁlshﬁ
available after findings by the court for th: purposc
tenca,

"Tt is sugz:sted that : To B £
diserction in the deterninetion ¢ entonces, and that to this
end, courts bc cncouraged to consider, arriving at proper
punishment, not only thc facts and circumstances of the offonse,
including matters in aggravation ond prior convictions, but
nlso mattors in oxtoenustion and mitigation vhich the accused
may lay before thoem, Clemency and the imposition of just scn-
tences should not be confused,

"That the Advisory Council consider adoption of a reguirc-
ment that in cvery gencral court-martial case where it is feasible,
a report of psychiatric cxamination should be submitted to the
court, after the findings, and bofore a scnbonee is fixed. Such
report should be ¢ ccompunlcd'by information concerning the accused's
family background, education, environmsat, cmployment and cconomic
status,

"A thorough study should be made by the Advisory Council-of
the genoral problem of offenders hnving porsonality disorders,
and such questions considered as whether an immedintc adninistra-
tive discharge should be permitte d for such of fenders guilty
of purcly military offenscs,

"Recommendation of Clemcney by the Court:

"It has slrcady been pointed out in this scction thnt avidence
or statcments offered by the accused in extenuation or mitigation
arc properly factors ithich should be considercd by the court in
passing upon the suntcnees., The weight to be giwen such cvidénce
or statcm.nts c°n bust be cvaluatad by the court, Horetofore,
these matters have been regarded as mattors of clemency for the
consideration of the reviewing suthority alone, Ilcmbers of courts
have been cmpowercd to recommcend clemency in proper cases, but
are not supposced to infringe upon the nowers of the rovicwing
suthority by giving weight to such mettors vhen determining sen-
tence; The Board has suggested that diserotion be given the court
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consi
nua If this
adopted, therc will be nc d to rccommend
uperior authority. Whatever clemency is indi-
3 santonce on proba-

carcisc of cler
h subscquent clcnency,

initi~l rov

1t is the
. in imposing
sontcnees which

A1l courts-martial should announcc their findings
as rcached and, in case of conviction, should hear argu
counsel on questions of santence 2néd that upon recaching
mination as to scntence, should announcz the scntence,"







Uniform Code of ‘Military Justice

Subject: Contempts

I. Army Provisions

l. Articles of War.

"ART. 32. Contempts.-- A military tribunal masy punish as for
contempt any person who uses any menacing words, signs, or
gestures in its presence, or who disturbs its proceedings by
any riot or disorder: Provided, That such punishment shall
in no case exceed one month's confinement, or a fine of $100,
or both.

2. Manual for Courts-Martial, Sec. 101.

"The conduct described in A. W. 32 constitutes a direct
contempt and is punishable by one month's confinement, or a
fine of $100, or both. Indirect or constructive contempts,
(i.e., those not committed in the presence or immediate prox-
imity of the court), and the conduct and mcts described or
referred to in A. W. 23 are not included, may be punishable
under other provisions of law, such as for instance, A. 7. 23,
in the case of persons not subject to military law, and A, . 96
in the case of persons so subject.

"The words "any person" as used in A.W. 32 includes all
persons whether subject to military law or not. This con-
struction, however, does not apply to members of the court.
The court has no power to punish its members." However, im-
proper conduct on the part of any member is considered &
military offense,

"Where a contempt punishable under A. 1. 32 has been
comnitted, the court may, after giving the party an opportunity
to be heard, impose sentence within the limits of A.W. 32,
Before sentence can be executed, it must be approved by the
reviewing authority. The court may if it desires cause the
removal of the offender and in a proper case initiate a
prosecution against him before a civil or military court,"

3. Public Law 759--80th Congress, Chapter 625--ZD Session.
No changes.

II, Nevy Provisions

1. Articles for the Government of the Navy.

"ART. 42(a) Contempts of court.-- lhenever any person refuses
to give his evidence or to give it in the manner provided by
these articles, or prevaricates, or behaves with contempt to
the court, it shall be lawful for the court to imprison him




P, 2

for any time not exceeding two months: Provided, That the
person charged shall, at his own request but not otherwise,
be a competent witness before a court martial or court of
inquiry, and his failure to make such request shall not
create any presumption against him (R. S. sec. 1624, Art. 42;
Mar., 16, 1878, c. 37, 20 Stat. 30).

2. HNaval Courts and Boards, page 180-1.

"Authority of naval courts to punish contempts is con=-
tained in A.G.N, 42. The article is not construed as ex-
tending the authority to punish for contempt to a summary
court martial or deck court.

""hen a witness is charged with contempt, he should be
permitted to reply. The action taken is properly summary;
a formal trial is not reguired. If the reply is satisfactory,
the proceedings for contempt may be ended." i/here a civilian
witness is adjudged guilty of contempt, the matter shall be
certified to the U. S. district attorney for the necessary
action in the premises as required by law.

3., Proposed Navy Bill.

"SEC. 32. Article 42 is renumbered as article 35 and amended
to read as follows:

"ART. 35(b) Any person not subject to the Articles for
the Government of the Navy.sss.....,who refuses to give his
evidence or to give it in the manner provided by these Articles,
or behaves with contempt of court, shall be deemed guilty of
a misdcmcunor..........ZEﬁé?..........shull be punished in the
district court of the United States.”

"ART. 35(c) Vihenever any person, subject to the Articles
for the Government of the Navy, refuses to give his evidence
before a general or summary court martizl or court of inquiry
or to give it in the manner provided by thesc Articles, or
behaves with contempt to the court, it shall be luawful for
the court to imprison him for any time not exceeding two
months."

ITI., Differences

13 Corpus Juris 5, Sec., 3 defines direct contempt as an
open insult committed in the presence of the court to the person
of the presiding judge, or a resistunce or defiunce in his
presence to its powers or authority, or improper conduct so
near to the court as to obstruct its proceedings. Under the
provisions of A.ii. 32, a military court is limited to punish
for contempt eny person who degrades the dignity of the tribunal
or obstructs its proceedings by creating disorders. The proposed
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44G.N. 35(c), releting to persons subject to naval law, and its
corresponding proviso in irt. 35(b), referring to persons not
s0 subject, is broader in concept and conforms substantially

to the above definition.

Any military tribunal may summarily try end punish an
offender, militury or civil, for contemptuous behavior in
viclation of A.li. 32, The proposed Navy bill, on the other
hand, confers jurisdiction only upon general and summary courts,
and courts of inquiry to penalize for contempt persons subject
to naval law, However, where the violator is not subject to
the articles the matter may be certified to the U,S. district
attorney, art. 35(b).

A.W, 32 authorizes punishment not to exceed one month's
imprisomment or §100 or both, subject to approval of the
reviewing authority. The maeximum punishment applicable to
persons subject to naval law shall not exceed two months
confinement, 4.G.N. 35(c). Sentences adjudged for contempt
by the herein authorized naval courts are not subject to
review.

IV. Recommendations

MeGuire Report, 1946.

(a) General and summary courts martial, and courts of inquiry
moy punish any person subject to A.G.N. who refuses to give
testimony or commits contempt.

(b) Punishment shall consist of two months' pay or two months'
confinement.

(e) Persons may appeal to Secretary of the Navy within 10 days.
Execution of sentence to be suspended pending decision on
appeal.

Any civilian....v.....who refuses to testify may be
prosecuted in the District Court of the U.S.

2. Keeffe Report.

Repeal A.G.N. 42(a), EBnact new article empowering general
and summary courts martial, and courts of inquiry to punish any
person for contempt of court.

3. Judge advocate General (Navy) Recommendations.
Suggests empowering general and summary courts-marticl,

end courts of inguiry to punish any person subject to 4.G.N.,
who are guilty of direct contempts, by two (2) months confinement.
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Uniform Code of Military Justice

Subject: Record of Proceedings -- a.ii. 33=-34

I. irmy Provisions.

1. Articlea of War.

"aRT. 33. Records - generzl courts-martial.-- Each general court-
martizl shall keep = separate record of its proceedings in the
trial of euch cuse brought before it, snd such record shall be
authenticated by the signoture of the president aund the trial
judge advocate; but in case the record cannot be authenticated

by the president and trial judge cdvocate, by reuson of the death,
disability or cobsence of either or both of them, it shzll be
signed by a member in lieu of the president nnd by un nssistent
trisl judge advocate, il there be one, in lieu of the trial judge
advocate; otherwise by another member of the court."

"ART. 34, Records - Special and Summzry Courts Martial.-- Euch
special eourt murtial and each summury court mortial shall keep

a record of its proceedings, sepsrate for each case, which record
shzll contain such matter und be authenticated in such manner

ns may be required by regulations which the President may from
time to time prescribe.”

"ART. 17. Trial judge advocate to prosecute; Counsel to defend.--

The trizl judge advocate of a general or special court-martial

sh:ll prosecute in the name of the United Stutes, and shall under

the direction of the court, prepare the record of its proceedings.
n .

LR I I

"ART. 115. Appointment of Reporters and Interpreters,-- Under
such regulutions us the Secretary of War muy from time to time
prescribe, the president of o court-marticl or military commission
or u court of inquiry shall have power to appeint a reporter,

who shull record the proceedings of and testimony tuken before
such court or commission and may set down the same, in the first
instance, in shorthand...esecee."

2, Manual for Courts-Martial.

"SEC, B5. Courts-Martial - Records = General Courts-Msrtical.

"a, General and miscellaneoUS.cesscoses

"The record is prepared by the trial judge advocate under
the direction of the court, but the court as a whole is responsible
for it. It is immaterial to the sufficiency of a record whether
the same was kept or written by the trial judge advocate or by
a clerk or & reporter ncting under his direction. The trial judge
advocate will preserve or cause to be preserved any notes,
stenographic or other, from which the record of trial is prepared.
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These notes may be destroyed after final disposition of the case
'l..lndt.:r' A.‘i"‘. 48, Soﬁn or 51--.-4...“

". Contents;.e...... The record must show all the essential
jurisdictional facts, and will set forth a complste history of the
proceedings had in open court in a case, and all the materizl con-
clusions arrived &t in both open end closed sessions. For detail
of contents and certsin exceptions to the foregoing general rule,
56€ APPe Beveseccecse

"SEC. 86. Courts-Martizl - Records - Special end Summary Cours$s-
Martial.-- Except as otherwise indicated in the form of record

of trial by special court-martial (App. 7) or elsewhere, the
requirements of 85 are in general epplicable to records of special
courts-martiszl., As to records of summary courts-martiul, see

App. 8.

"At the conclusion of the trial of each casc o summary court
will record and sign its findings and the azequittcl or sentence
as indicated by the form and will tronsmit the record of trial
and any papere received with the charges or zs evidence without
letter of transmittal to the appointing suthority or Lis successor.
"

ERC LI S R

"SEC. 46. Courts-Martial - Personnel - Reporter.

2. Authority for appointment or detail..........

"Subject to such exceptions as may be made by oppointing
authorities, and within the limitations of the stututes quoted
above, the appointment of reporters or the detail of enlisted
men to serve us stenogruphic reporters is hereby authorized,
except for summary courts-martinl und except for specizl courts-
martinl, when the appointing authority dous not direct that the
testimony be reduced to o o £ T SO

3. Public Law 759--80th Congress, 2D Session

Articles of War 33, 34, 17, and 115 are not changed by
P.l. 768,

"sEC, 210. Article 13 is amended to read as follows:

'ART. 134ecccvecee

*Special courts-martial shall not have power to adjudge
dishonoreble discharze or dismissal, or confinement in excess
of six months, nor to sdjudge forfeiture of more than two-thirds
pay per month for a period of not exceeding six months: Provided,
That subject to approval of the sentence by an officer exercising
genersl courtemartisl jurisdiction and subject to appellate
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review by The Judge Advocate General and appellate ngencies in

his office, » special court-martial may adjudge » bad-conduct
dischorge in cddition to other amuthorized punishment: Provided
further, That a bad-conduct discharge shall not be adjudged by

a speciul court-martizl unless = complete record of the proceedings
of and testimony token by the court is taken in the case.'™

II. Navy Provisions

1, Articles for the Government of the Navy.

"ART, 52. Authentication of judgment.-- The judgment of every
court martial shall be authenticated by the signuture of the
president, and of every member who may be present when said
judgment is pronounced, and also of the judge advocate (R. S.,
sec. 1624, art. 52)."

"ART. 64 (f£). Records of proceedings; filing and review.-- The
records of the proceedings of deck courts shull contain such
natters only as are necessary to encble the reviewing authorities
to szect intelligently thereon, except that if the party accused
demands it within thirty days after the decision of the dsck
court shall become known to him, the entirse record or so much

es he desires shull be sent to the reviewing authority. Such
records, after action thereon by the convening nuthority, shall
be forwarded directly to, and shall be filed in, the office of
the Judge Advocate General of the Navy, where they shzll be
reviewed, and, when necessary, submitted to the Secretary of the
Navy for his action (Feb. 16, 1909, ¢, 131, sec. B, 35 Stat,
621)."

2. Navzl Courts and Boards.

"SEC. 517.-- Re