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I Legallty of Judicial Council Under National Security Act in Office

of Secretary of Defense

The declaration of policy in the National Security Act of 1947 states
the intent of Congress te include provisions for

(1) "the establishment of integrated policies and procedures
for the departments, agencies, and fumtions (which in-
cludes functions, powers and duties) of the Government
relating to the national security,"

(2) "three military departments for the operation and adminis-
tration" of the Army, Navy and Alr Force

(3) "their authoritative cocordination and unified direction
under civilian control" - but not their merger

(4) their "effective strategic direction" and "their operation
under unified control"-

(5) "their integration into an efficient team of land, naval
and alr forces',

Specifically the Secretary of Defense 1s to "perform the followlng dutles":
(1) Establish general policies and programs for the National

Military Estsblishment and for all departments and agencies
therein.(The Army, Navy end Air Force are departments.)

(2) ZExercise general direction, authority and control over such
departmente and agenciles,

It is important to note that both policies end procedures are to be integrated,
and that the Secretary of Defense has imposed on him the duty of establishing
general programs for the Army, Navy and Air Force, and of exercising general
authority and control, It seems too clear for argument that, in establishing a
general program and exercising general authority and control in furtherence of
the objective of integrating policies and procedures, the Secretary of Defense
may set up a uniform system of military justice, and establish as the instrument

for exercising his control a tribunal of civilians for the uniform construction

and application of the substantive and procedural provisions of a code of military

Justice, It would be possible to argue that this legislative language authorizes




the establishment of one court-martial system for all three departments, a
single Judge Advocate General's office of the National Military Establishment;
but because the enforcement of the provisions of the articles of war and of
the articles for the government of the Navy has been and necessarily will con
timie to be, to a large degree, an attribute of command closely connected in
some aspects with discipline and operations, the more reasonable interpretation
under present conditions is that the separate judge advocate departments be
continued in the same mammer as ordinary courts, and that there be a central
tribunal as an appellate court of last resort, functioning somewhat in the
manner provided for the judicial council in Public Law 759, 80th Congress, but
composed of eivilians in the office of the Secretary of Defense, This tribunal
would be the final interpreter of the law for the National Military Establishment
as embodied in the Articles for the Government of the Armed Services, It would
be like & court of last resort over a group of states, applying a uniform statute
governing matters as to which thelr separate state courts had theretofore not
been in harmony. It would closely resemble a Circult Court of Appeals of the
United States.

In my opinion there is nothing in the National Security Act of 1947
which either in letter or in spirit is antagonistic to the above view. Quite
the contrary - indeed, it seems to me imperative that there be a central integrat-
ing authority; otherwlse, there will be uniformity only in the written word, and
diversity in interpretation and application, There will be reiterations of
claims of discrimination as between.the services and as between various branches
of the same service; there will be continulng complaints of disregard by the
military of the mandates of a civilian Congress with no check by a tribunal having

the qualifications of a civil court,

The Act emphasizes the objective of authoritativé coordination and
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unified direction of the thrée military Departments under civilian control,
This emphasis is as applicable to the administrati on of military justice as

to any other aspect of the establishnient. Indeed it is in this respect that
the necessity for the imposition of civilian, as distinguished from military,
concepts has been most strenuously advocated. The creation of such a tribunal
will tend not only to accomplish one of the specific objectives of the Act but
will do much to restore public confidence in the administrati on of military

Justice,

II Bard of Review, and Judicial Council

The Judge Advocate General of each Military Department of the National
Military Establishment shall set up in his office a Board of Review composed of
not less than three officers of the Judge Advocate General's Corys of sald Department,

Similar provision for additional Boards of Review to that in Sec,226(b)
of Public Law 759; and for branch offices, to that in 226(c).

The Secretary of Defense shall set up in his office a Judicial Council
composed of not less than three members, who shall [state qualifications, (Lawyers
of ten years experience.)]

Similar provisions for additional councils and branch officers to

those in 226(b) and (c) of Public Law 759,

III Independence of J. A. G. Corps

The constant reiteration in all the investigations and reports of the

actual or potential subordination of the court and the law member to the ap-

pointing authority, and of the judge advocate and law member to the presiding

line officer of the court, and the testimony before, and conclusionsof the
House Committee on Armed Services = all make it highly important, if not essential,

that the J,A.G, Corps in each Department be set up as an independent corps as
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provided in Secs, 246-249 of Public Law 7593 but with the establishment of the

Judicial Council in the office of the Secretary of Defense, there need be no
such provision for so many high-ranking officers, Indeed, a good argument can
be made for makine members of J,A,G., & professional non-military corps 1ike the

chaplains,

IV System of Review

My tentative proposal for the review of records and sentences of general
court-martial is as follows!
, 1.~ Appointing Authority

(a) Final decision setting aside eny finding or sentence, or
any part of any finding or sentence,

(b) TFinal decision as to remission of sentence. '
1 (c) Final decision in fixing by mitigating maximum of sentemce , \ %
N which may be imposed after review, if any. Y: s

(a) |F1nal approval ef finding and sent ence where sentence does
Jnot impose punishment gpeecified in provision for review
‘by Board of Review.

2. Board of Review
Record, findings and sentence where sentence lmposed and approved 1s

Vi Death

/Any penalty affecting a general officer
Dismissal of officer or cadet
Suspension of cadet
Dishonorable discharge
Bad conduct "
Imprisonment in penitentia.ry.

3e Judicial Council

Every decision by Board of Review affirming finding and sentence

f

¥ Death 1 > f
i Vkmr__pgnalty affecting general officer — | ;
‘ﬁiamissal of officer or cadet
Dishonorable discharge
| Bad conduct g
| Imprisonment in penitentiary fer-5S—yesars—or-more
,J\-ny other decision of Board of Review which J,A.G, requests the
i Council to review.
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Query = Should Board of Review or Judicial Council have authority to
mitigzate the sentencel?

My present view is that if the Board of Review believes the sentence
excessive or out of line, it should forward record of Judicial Council, for
opinion and advice to be made to the Secretary of the Department, who should
have power to mitigate or commute,

All decisions requiring action should be transmitted to the proper

authority by the J.A.G,

Preliminary Reviews

1, The record of every trial by general court-martial should be
forwarded to the appointing authority for review who

(a) shall set aside all or part of any finding or sentence which
bhe finds unsupported by sufficient evidence, or

(b) sghall return the case for rchearing if he finds error which
injuriously affected the substantial rights of the accused, or

(¢c) may remit or mitigate, but not commuite all or any part of
a sentence if he deems such action for the best interests of
the service, or
(d) may approve the finding and sentence, but the approval shall
not be final where the record is reviewable by the Board of
RBVi eWs
2., The record of every trial by general court-martial in each Military
Department in which the appointing authority has not returned the case for re~
hearing or has not set aside or remitted the entire sentence shall be forwarded

to the office of the Juldge Advocate General of the Department for examination

or review, and every other record of trial by general court-martial shall be

forwarded to that office for filing or other proper disposition,




1, Appointing Authority

AVWAS, 828 gseems 0,K, to me, but I think that the provision

of P, L, 759 prohibiting accuser from appointing is necessary,

2, Law Officer = Jurisdictional requisite
2, Must be member of J.,A, corps, certified by J.A.G, of Department

as competent and qualified to serve as law member,

Functions

1, Presldes at trial but is not a member of the court in

the sense that he has the right to vote, If given status

of member of court, there must be the required minimum of

5 or 3 in addition,

2. Rules finally on all objections and all interlocutory

ey,
motions, 4acluding challenges.

3. Charges court before retirement on the applicable law
including always burden of proof and presumption of
innocence, \ Cas . =

.-~. ; et )’//‘- ,\,J.‘..._; .i'(/f - o J

A
r th cdnrt. On reguest advises as law ncludipg
)/(,i'f oA XY LN Aw zkxt-t{}af\ F
1ega1 fficiency of evidence, but not on 1ssue of lt y
Ves .ﬂa }f L,»{;(r{" < /L/fh M /‘t.t"'(' /M p L {hi;/
erﬂianﬁéé%_ /A1l questions put to him and all statements’

by him to be recorded, ‘3fi




GEERAL COURTS MARTIAL
1. Review Wy Convening Authority
The entire record, including findings and sentences of evory trial by
general court martial, whother sentence follows a plea of gullty or findings sfter a
plea of not gullty, shall be forwarded to the convening suthority for review. He shall
have the record sxamined by his staff juige adwocate, and after recelving his advice,
(a) shall set sside any finding or sentence which he finds to be un~
supported by sufficient evidence, or such part of any finding or
sentence as he finds thus wnsupported, or
ghall return the case for rehearing if he finds that the eourt
conmitted error which injuriously affected the substantial righte
of the accused, or
(o) may remit or mitigate, but mot commute,all or any part of a sentence,
Af he deems such action for the best interests of the service,
(d) may take amction combining two or move of the forsgoing, or
(e) may approve the finding or sentence,
2, Review by Xoard of Review

If the cénvenhc authority does not set aside the entire sentence, o¥

does not return the case for rchearing, the record including findings, sentence and ace
tion ordered by the convening suthority shall be forwarded to the office of the Juige
Advocate OGeneral, and shall there be reviewed by a (the) Bard of Review if the sentence
was imposed after trial upon a plnlof guilty, or if after a plea of gullty the sentence
includes death, or dismissal of an officer or cadet, or dishonorable discharge or bad

conduct discharge, or imprisonment in a penitentiary,
dbe hard of Review shall examine the whole record to assertain whether

the court has commiteed any error which has injuriously affected the substantial righte

ke .
of the accused; i‘nhn‘.ll have the authority to weigh the evidence, judge the credidility
of witnesses and determine controverted questions of fact, bearing in mind that the court
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sew and heard the witnesses whoe teatifisd hefore 1%, and the Foard shall determine
wiether the findlage or sentende or doth ia 30 fur as theretofore approved by he cone-
vening authorily shall be set uslde in whole or in part or affirmed in whole or in part,
or modified, and whethor the charges shall be dlsmiassed or the case reheard,

If the Board determines that any action other than affirmence of any part of
the sentence should be taken, the Julge Advocate General shall return the czse to the
convening authority for appropriate action, gxcept in cass where & further revisw by
the Judiclial Council is provided for

3. In all the following cases the entire record, including findings, sentense,
action by the convening authority and the opinion of the Board of Review, shall be fore

warded to the Judicial Counoil for further review: e 8
¢ s a.p-fyuwzf Pha ))_)_,frﬁ
(1) All cases in which the untom affects a gene ofﬁm. or in

L
which the untmo h death;

v (2) all cases which the Judge Adwocate General orders forwarded to the
Judicial Council for review;

(3) all cases in which & petition for review by the Counoil is filed
by or on behalf of the acoused and in which after considering the
petition the Ccuncil determines that the petitioner has shown that
there is reagonsble ground to belleve injustice hasg been done to the
accused or that the determination of the Board of Review s ia con-
flict with that of a bm of Review of another servicse; or that
the best interssts of the service will for mme other reascn be
furthered by a review,

In its review the Counoil shall have authority to weigh evidence, jJudge the
eredibility of witnesses, determine controverted questions of fact and to order such
disposition of the case as the demands of jJustice and the best interests of the service

require,
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In all cases in which the Counoil shall affirm any sentence or pari of
a sentence affecting a general officer or a sentence of death, the record ghall be
sent to the President, and the exeocution of the sentente shall not be orderad unless

and until affirmed by the President,

4, At any timo within one year affer a sentense which includes dismiesal,

or dishonorable discharge or bad conduct discharge has been executed, the acoused may
move the Judicial Council to order a new trial on the ground of newly discovered evidencej
and if such motion is made the Coumcil shall hear and determine it in accord with the
rules usually applied in such motions in the District Courts of the United States,

Query - Should all sentences which include dismigsal, dishonorable discharge
or bad conduct discharge be subjeot to confirmation by the Seoretary of the service in
question, before final exeoution?




1, Ths Juige Adwozats Saneral shall coastitute in his office one or mre

Boards of Raview, ensh composed of not less than three oflicers of the Julge

Advocate Ceneral's Department.

2, 'The Juige Advocate Gensral shall appoiant in his office one or more msmbers
of the Juidge Advocate Usneral's Department ss Defenss Oounsel whose duty it shall
be to repressnt the ascused in all sases before the Judicial Oouneil, and in such
ceses before the Foard of Revisw as the Julge Advocate General ghall dirvect,

3. The Sicretary of Defense shall constitute in his office a Judicial Oouneil
composed of not less than three members, each of whom shall be a member of the bar
admitted to practice before the Supreme Court of the United States (and of at loast
ten years experience in the practice of the profession of law, Zach member shall
be nominated by the Secretary of Defense and be appointed by the President and
shall receive a salary equal to that of a United States Circult Judge.

4. Provisions for additional members of the Judicial Coweil in smergenciss.
These could be designated as members for the period of the emergancy or for s fixed
tern,

The term of a regular membsy should bs long, prodably for life.

6. Provision for Boards of Review and Juliolal Couneils in Branch Offlces

should be made,
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