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Uniforc~ of :'ilit~y Justice

Subj~ct: Disciplinary Pow,Jrs of CoUlilanding Officers. A. 11. 104.

1. Art".y Provisions

1. Articles of 'lar

IIART. 104. Disciplinary Pow..:l'S of Commanding Officers.--Undcr
such rcguL:tions as tho Prosident may pNscrib.:.:, the cOlnrj\B.ncing
officer of any d\Jtachmont, company, or hichJr command may, for
minor off:.:.ns~sJ iJ'\posc disciplinary pwlishm....nts U!JOll persons of
his co~and ,ithout th~ L~t~rv~ntion of a c~urt-martialJ wl1~ss

tho accused d~nands trial by court-martial.

liThe disciplinary punishncnts authorizt.:d by this article may
include aclmonition, r')pri::!B.nd, \i.thholdinS of yrivilcg.,,;s for
not exceeding one \'C ....k, extra fatiruc for not ..:;::.-:cccdin,!; one :.·co:~,

restriction to cortain specified lL~ts for not cxcccdL~g one
HO:;:l!{; and hard labor \'ithout confir...::;-;:.nt for .'1ot Q':cceding one
'·~0':, but sh3l.l not include forfeiture o~~ :>a:" or cO'1fincl"".:.nt
und\::r gu:!.rd; except th:.t. in ti..m of ;,ar or fiI'avc :mblic ~""1.Jr­

c;cncy a cOIllC'..:lnn.in' officer ~f th-.: grade of bTigad~(;.r &oJn~ral

or of higher eradc pay, und~r the ,rovisions of thia article,
also im?ose upon an officer of his connand belO\' th,:) [,rarl.e of
major a forfeiture of not morc than one-half of such officer's
r.IOnthly pay for ono month. A p::rson .~unishcd unoor authorit~r

of this article, vmo deems his ~unishmcnt unjust or dispropor­
tionate to the offcnso, may throuf-h the prop~r ch~nnol, appeal
to the next sU'icrior authority, i)ut may in the moantime be
r~quircd to undergo the punishm~nt urljudecd. Tho conmanding
officer ",no imposes the> punishrnont, his succc..ssor in cOlmnand,
~d sup_rial' authority shall havc po~cr to .dtigato or r~rdt

;my unc;xJcutcd portion of the punishnc.:nt. Th,:) imposition
and :::lnforcemcnt of disciplin.l\r:.r punish...J.....nt under authority
of this article fo:' any act or O!!1i.ssion shall !lot tx: a bar
to trial br cO~lrt-narti.:>l for a crime or off,mso:; growinr, out
of th:::l same act or omission; but the f~ct that a disciplinary
p~.is~,:)nt·hes b~~n _nforccd ~~y b~ sho~rn by the 3ccus~d

upon trial, and ''h:::ln so sho;n shall bo,.: considcryd L. d.::tcr­
minin.g the 00::'5\.;1'-.: of ~unishr::..:.nt to bc adjudg:::ld in th\l c vont
':)f .. finding of gui.lty. II

2. )'nn~al for Courts-!k.rtiaJ.

npar. 105. DISCIPLI;~A'1.Y PO"'!? ')F C"!!:'ANDH:G OFFIC-:R-Authority;
Policy; Eff:::lct of Errors.--

"For statutory basis of authority, sec A. .1. 104. Sub.),:)ct
to the ,:,!'ovisions of A. II. 101• .and of this chapt"r, th<.l comm:md­
ing officer of any do::tnchJllcnt, co ~pany) or l1iE;h.::lr cOl,lffi~nd rnny,
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for (linor offcns..::s, \".'ithout th.:= intervention of a court-l'le.rtial,
im,os~ disciplinary punishfficnts upon pcrs~ns of his c)omand,
who ~.rc subject to nilitC'r:l la'S, including officers. This
.:l.uthority of .::. cotl¥IL2nding o:>fficcr can not be delegated, but
co~.unic~tions -Qth r~spcct th~rcto M3'" be si~ncd or tr~nsriLttcd

by hin personally or as ;rovidcd for officinl co~unic,tions

in g..:n....:r:!.l.

rr\·lh....:thC:r or not ~·off...;nsc n.?~r tx: consid..Jrcd uS 'ninor'
d.:lp.::nds U'I)OO its n~turc, th;: ti.").;'nd )b.cc )f its COlT,.issi0n,

end the p....rson co:r..J.tting it. ~n..-:lr<'cll~t sp..:nki."'l': the tcrr.l
includes derelictions not involving fJ.or<1.1 turpitude 'JT <lny
gNatcr dcgr..:::o of cri..oi..no.lity or seriousnesS than is inv?lvcd
in the .:'.v",r<lgc of: ,nse tri...;d by sl.L.:..,.-:tar~l court-.1O.rti:l1. An
offense for \,'hich th~ ArticleS of .iar :>rcscrlbe ::l ~••:U1d..,.tory
~unis~nt or authorize the death penalty or ~~tcntiary con­
fino.:m...:nt is not a rdnor off.::ns.:l.

irA. ~1. 104 a:1d th..: ~rovisio!1s of this ch.'1ptt,;r do not ~:>ply

to, include, or linit the usc of thr,SC non?unitivc r:v:!llSurCS

that a oo~"n~inb officer is authorized and cxp~ctod to usa
in order to furthur th'J efficiency of his cOl"lr".Ll-T'ld, such as
adr.inistrative adnonitions, l~pr~ands, ~xhortations, fis­
a~~T0v,ls, criticisms, ccnsur~s, rc~T0ofs, robuk~s, etc.,
'r ritt... n or or.'l1, not intc:1ded or iMposed as a punishr\..:nt for
ro.. military offllnso. TIIC f3.ct th,t admonition and r.Jprir.;..-...nd
.'lI"C brood discip1in,"ll'y punishr.o<.'nts by A. H. 104 docs not do­
priv...: a coru:...'\!1ding ::lfficar of tho power ho hnd !'lrior to the
enactn:mt of that :",rticlo to l'!l.:.!~c usc of 'ldr.lonition nnel r~pri­

r.L1nd, not as ~ p~n~lty but as c ~urcly corr0ctivo n03surc,
nora o.nri.logous to inGtruction thC.!1 to punishr,lmt, in the
strict line (If hit;; duty to CNo.t,,; and [lain.tain (.:ffici.jncy. A
c'?i"ll'!1.ndine ofhiccr should r:.::sort to his power under A. \'T. 104
in every Cc.1se ln0rc uunishnJnt is decrlCd n,,:ccss,1ry .:\nd 'nore
th....t wticle ... oplie,;s, unl~ss it is c1c.:ar th;;l,t punishncnt under
th~t ~rticl~ ,uld n0t r~ot th~ ends of justice ~n~ disciplin~.

SU'1...rior co:rn".ndcrs should Nstr1.in .-..n)" t ~ndencJt of ". lJubord.im.te
COj'!l:lndor t:> r...:sort un.T).~c..:ssc.rily to c'iurt-r......rtioC'.l jursidicti. on
f?r the punis~nt of off~nd~rs.

llAny f"i1urc t? cor:lply \.i.th the l"'l"gul.:lti:ms in this ch['.ptcr
will nr)t inv".lidoC'.te D. punisru-~nt in')Oscd under A. '"1. 104, except
to th..; ext"nt thh.t n.....~. bo rCC1ui=.~d by a cle~ ··.nd cl"fi!' D.:....tive
shs,'ing of injury t,) ."1 subst ...nti:tl right of thv p"'rs.,n ....n "h'x!.
th", ;>unishn.;nt \"as if..pos.::d, \.nich rb..ht \r."S n~ith... r 0xpr.::ssly
n:lr ir.iplicdly .....iv.,:;d."
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"Par. 106. Punisr.ments. -- ••........

"Except as otherluse prescribed, the i.mr.tediatc cocr-..andL'lg
'Jfficer of the accused is charged "d.th the e::ecution of
punishMent iQposcd pursuant to ri. 'I. 10k. He has ~ow~r to sus­
,cnd the execution of such punisbnent and to vacate such sus­
pension.

lIHo..rd la"Jor ti.ll not be inposcd or enforced as a punishncnt
agaL~st an~ pers)n of actual, relative, or assirnilat~d rank
above that of a !~ivat , ~irst class, in the Arr~, and n'J fore
of ",mishncnt is p3rr.ri.ttcd ',"hieh tends to degrade the ra..~ of
the person on ,,'hoo such pUnishment is inr>oscd. Punish."':"cnts·
.....i.ll be strictly .=nfo!"Ccd. An,.v failure in this r~spcct has,
if an;·thing, e t';orsc effect on disci::-linc t:>an an uri: 'arrantl;d
condonation of the :-1ffc:15C for ·.~hich the r:"unishr.,;:;nt . -as w,;')Oscd. n

IfPar. 107. DISCH'J...ljt.~lY ~('l:-e-;;~ 07 COi:wmTI!G OFf'rC::::R-Procedurc.--

liThe conroanCing officer, after escertaL'1':'ng to his satis­
faction, by such inv1.lstigation as he dcc"lS necessary, that an
offcns~ cognizable by him under A. ';' 104 has been coomittcd
by a r.lCrJlber ,f his c:)lT.Iand, ;i..l1 notify such m~nbcr f)f the nature
or such "ff,,"nsc as clearly and consisuly as n.q,~~ bQ, and inform
him that he propos.;s to impost: punishm~nt undor A. ,i. 104
as t'J such of:~nse unlC'ss trial by cf>urt-martial for the saroo
is dCManded. Tho notific.~tion and inforr.lation \lill be by
written cO!iununication through PI' per channels in the casc of
an f)fficor and may b~ by such comrrtunicatirm in any case. If
the notificat.ion J etc., is in writing, tho accused will be
dircct.::d t ...' aclO1owlcdgc receipt of the communication by
indorsement through tho propcr channels and to include in the
indorsofTlcnt any dcm:-nd for trial 'd.shas tQ llla-ke. If tho
notification, etc., is not in t'Titine, the accused vill be
r;iven a reasonable time to na!<c ui-' his nind.

lIWith r...:fLlrcncc to each off~nsc as to nhich no dCr.".and for
trial by court-martial is r,Jade, tho cnr.r.laI1ding tJfficcr r:ay
proc~ed t~ inposo pW1ishr."..::nt. TIle accused ~'!ill be notified of
the ryunis~~nt lilpos...:d as S~0n as p~acticable and at thl sane
t~ t!ill 00 inforr.J.l.:d of his rieht to appeal. (Sec lOB.) If
the original notification and inforr..ation wer0 in 'Titir.g, the
notification of th~ f)unishr.nnt i..D_!,"Js.~d and my rcprir.and or
adM")nition that J:lay be: includ<.:d in such ;'Junishn~nt, '.'ill be by
indorscncnt ,n"tho cf)fr.w:ication carrying such -rieL'lal n'1ti­
ficatian, tc., and thl' accused ·1.11 b.:l directed to ackn"lt.-ledgc
rcc;.;ipt by sid.lar indorser.o.lnt, and t.., includo in his indorse­
O-lnt the data of such receipt, and any appeal (s~c lOS) he na~t

desire t'J nakc. If the notification of the punlsh.• ...:nt in~s ....d
is n",;t in \/riti.Jg, too ir.r..cdi::;to c:ln':Ja.nding ")fficer of the
accusud t'.'ill b c in!or;'l.;d of the r_;:~tter and L;iv..:n the necessary
data f")r the Ncord (S;J": 1(9) of punishr~nt.lI
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"Par. 108. DISCIPLL1ARY POilER 0F C011lIAJI1JUG 0FHCZR--Appeals.-

itA person punished u.'1der authority of this article who
deems his punishment unjust Or disp~portionate to the offense
may, through proper cha'1nels, J.ppeal to t he next su;>erior auth0rity,
but may in the mea.ntime be retluire[l. to undergo the punishment
adjuc'ged. (A. t. 104.) An appeal f"!ot nade ·.1.thin a reasonable
time ray be rejected by the 'ne:-..-t suoerior 8:Jthority.' An appeal
Hill Le in ,rr.!.ting; thnugh pro......"!r c:1:m:1els (sse 107 as to appeal
by indorsenent), Md '..'ill include a brief si31'1ed st.1.te:1Cnt of
the reasons fo!" reeardL"lg the ru...,is!l.'":'fmt .::.s unjust or ~ispro!X>r­

tionate. The ir.lo"ilediate cor:r::.andine officer of the accused ,;ill
nen necessa:-y incl'.lde v:ith the appeal a coP;"" of the record

(s:>e 109) in the case. 'Ihe superior::ill, in passing upon the
a,pea1 J ordinarily hear no ,ntnesses. ~cn justice requires
such action, he rrill nodify the :-,unish':lCnt. Or set it aside,
but will not increase it, am"! t'i.1l in no case aHard a different
kind of punisPJl\ent. After ha'fin.." consicorod th0. a~peal, he \'iill
Nturn the pa,ers throl1bh channels to the appellant, ":i.th a state­
ment of the disposition of t he case and with direction to return
the papers to his (the appellant IS) immediate commanding officer
for file "rith tho record in the case. II

It~ar. 109. DISCIPLIl:},,~Y PO'r'.':::R OF COI'J!Ai'TT)rlG "''lfF'ICOZn--: 'isce11a­
nuous.-

liThe corr.r:la,nding'officer \mO imposes the punishment, his
successor in co~~nd, and superior authority shall have ~owcr to
mitigate or r~fidt any unexccuted portion of tho punisfunont.
Applications for mitigation or rcrr~ssion and any action taken
under this authority "ill be in writing and subject to the regu­
lations as to ap?eals as far as applicnble.

liAs to CJ.lch off:.mse for 1'.thich ::lUlishr,xmt is iuposed under
A. H. 104J the iru.\C0.iate commanding officer of the p:!rson on vlhom
such punishment "'as ir.lposed \ri11 cause a record to b~ made and
filed in his office or other ;Jropcr place, shoHing the off.mse,
\"tith date and place of commission; the punish;~nt, '''ith the
authority that impos~d it and the date the accused r~coiv~d the
notice of the imposition of the ~unis~~nt; th~ jccision of
higher authority on an~~ appeal; an~' .-rl.tigation or T(;;llission of
the pur.ishr.~ntj a'1d a'1~r r:::marks or adclition3.l data d,~sir-.d•.... n

Public La" 759-SOth Congress, Chapter 625, 2D Session

nUnder such regulations as the f'rcsid.:mt a;; prescribe, the'
cor-~ndin officer of any detachr~ntJ co~pany, or hiQh~T corr~and,

nay, for minor offenses, io.?OSC Cisciplinary punishm.:.:nts upon
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~:rsons of his comoand vdthout the intcrv~ntion of a COt~t­

lil"lrtial, unless the accused demands trial hy court-martial.

'The disciplinary pU"'lishr.~nts aut.horiz ...d by this article oa:r
incl~dc a~nition or rcprli.1and, or th~ ~lithhol~ing of )rivil~gcs,

or ~~~ra fatigue, or restriction ~ ~rt~in s~cificd lirits,
or h.::.rd labor Hithout confincn~t or any caroin-'ticn of such ptL"1ish­
cents for not I;lxceccli:1g one rco!{ iror.J. the dat.:: i1!lpos~d; but shall
not include forfeiture of ")a'y" or cO:1fincront \l."1dcr t;Ua.rc~; 0XCCpt
that any officer exercising g.:.:ncral cQurt-nartial juris :iction may,
under tho proJisions of this article, also L~?OSJ u~on a ,[arrant
offic<Jr or of':icor of his cor.nand b.:.loH th_ ran;' of brigadi(;r
gcn.'rll a forf,;iturc of not norc than on;:..-half of his ?C1Y ~r

nonth for thrc~ nonths.

"A person ,ul"'lish;:d undC'T authority of this article, -ltho dcctlS
his punis~nt unjust or disproportion"tc to the offens..:, may,
through tho ;:ll'C;l... r chann;)l, appeal to the nex::. sU!J~rior authority,
but tuy in the ecantio.c :>0 required to unc1crgo the punishment
adjurig:!d. The cOr.ll!landing' officer "ho ir.'.nos,-,s the :'unishmcnt,
his succ ,ssar in conmt.l..'1d, and su;x.:riar ~uthority '3h311 haw i-l0\,/cr
to r-itigate or r_~~t any unexecut~d portion of the ~unis~~nt.
The im?Osition and enforcement of disciplinary punis~~;)nt under
authority of this article for any act or omiasion shall not bo a
bar to trial by court-martial for a s.:.:rious crim-.: or off,~nse
gro\'ing out of thlJ samo act or omission, an~ not J)rop~rly punish­
able under this article; but tho..: fact that a dbciplin,'ry punish­
ment hilS be..:n cnfo!'ced m..'l.y be ShOl'ffi by the accused upon trial,
and '.'hen so shO\'m shall be consider.::d in determining thlJ masure
of )unishment to be adjur'.gcd in th", Qvcnt of a fincling of guilt;)'. n

II. N~vy rrovisions

1. Articles for the Gov~r~n,",nt of the Navy

II ART. 24. punishncnts by ord...,r of cor.r,tand.:.:r.--

":10 corna"ldcr of a \. ,J5s,,1 :3Lall infJ.ict u,)on a cOr1nission:ld
or .....arrant offic.r any other ~unishnont than )rivat~ r ,prinand,
sU~t).:nsion fror.'. duty, ,"'_rr~st, or c")nfin;..l..l_ot, ;!TId ::>uch sus;x:nsion,
arr~st, or confincutnt shall not continue longl:r than ten days
unless a further period is neccss~ry to brin~ the off~ns~ to trial·
b:: a court-nartialj nor shall h:..: ir::flict, or rous .... to be inflicted,
upon n..ny pt.tty officer, or ,...rson of inferior r<lting, or rnrinc,
for a single of fcns~, or at anyone tin..:, any othQr thrm one of
the fol101ring ~unishri'."nts, w.r....,ly:

llFirst. Reduction of an:" rating o.;stat11ish..:d by hims.:.lf.
"Sccond. Confinencnt not cxccC'ding tt.;n d<lJ"S, unless further

oonfin...ucnt b n':'ccss"ry, in the.. cns", of a flrison,;,r to be tri..:ld
by court Llartial.
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"Thil'd. Solitary confin,",m~nt, on broad and nat..:!r, not
~xcocding fiv~ dcys.

11 F lUrth. Solitary confim.:~nt not cxcccdir.g S~V-.ln days.
IIFifth. J)Joriv3.tion of :.ib... rt·! on shore.
nSixth. Extra duties. ~

"::0 oth.,;r ;,lunisr_J!l,..;nt 5hzll be pcr:-itt.::d on board of v..::sscls
b ....loneing to t:1C r:':W~T, ::.xc...:pt by s....:ntcnc,; of a court narti3.l.
All punishr-:nts inf2..ictcd b~' th.... coLmandcr J 0::' by his orcl.0r,
"';XCl,;pt N:",ri...~r-,ds, 51:::11 be full~' ..:nt.... ::-cd u,on th.... ship's log."

II ~RT. '25. Punishn ,nts by oth.:.; r offic....r~.-

II (a) !U1 of:iccrs oi th..:: 1!av:;' and UC\rinc Corps "'ho aru
authoriz..:d to ord....:r either g~n.::ral or s~lary courts nartiul sh~
hav .. to.: S"JIlC authority to inflict ni.'1or ,unishi.1o.:mts as is
conf.... rr .....d by la'. upon the conrtla.!ldcr of <1 naval v..;ss.;)l.

" (b)
abs .... ncu of
officer is
punishm..:nt

I!o offic"r ',mo nay cOlll1land by ~ccident, or in th.::
the cOI.;'1anding officur, cxc~pt \'/h;.;:n such corrar.anding
·'.bs"nt for a tiJ:lc by lcav,;, sh.:.ll inflict OIly other
than confi!1CmC:1t. 11

2. fhval Courts and Boards

Ho rtiscussion ..:;lXC.:lpt as to double jeopardy.

J. Hav:-tl Justica

nS-.:c. 8-1. N:"tuN and f'tmction of t he mast.

nTh",) nQ.st is -.:ssentinlly ~ forme.l inwstiz~tion or inquiry
by thl..' cor.lffianding offic-.lr for the purposi"l of ..:n~bling hin to
mak~ c-.lrtain dvt":TI~nntions n~ccsso.ry to propwrly ~xwrcisc his
authority to ~int~in discipline.

nT!1e; dllt>.lrninations"lhich th.::l c01l'lli'k1.nding officer nust make
in order to dispos"" of ~ r-.:port of misconduct :'.f'\.; as follows:
(1) 0. d~t~rri'mtion of the f~cts, (2) a dwterminntion of the
of~,;nse committed, :'nd (3) a d~ti"lrminntion of nction to be
t~kcn. Th~S0 threc d~terr.jnations ~d th.:: action prl..'dic~tcd
u!>on them constitute th8 exercise of .:>.uthority to 1:.J.inwin
risciplin~. Alth ug~ in a strict sens" the ~ction tak~n is
not n 9art of th-.: inv"stig~tion, it c~ b""st b consid~r,;d in
conn..... ction ".'i.th th~ [l."\.st, "'nG, gcn"r'llly s~'\I(L'1g, is r ..... ferr-.:d
to :'.$ fI'.:lst action, or in case it t-:~{,Js th:' fon:'! of cOffi.'ll,'1t\ding
offic;::rr;-;:JUnish.'1..Jnt, as =_'!3.st ;,c.ni.shr; _nt. The exercise of
this authority is oP~y qu~si-judici~l in no.tu~, ~'1d t~ inv"s­
ti .... tio:1 or inquiry is in no s"'ns ........ trinlj th det"rmino.tions
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~o not r~sult Ul ~ acquittal or conviction, ~nd th~ mast netion
or rnst punisr.l":l...nt is 'lot <:!. s..::nt..;nc... "

S.c. 8-2 - 8. (Synopsis)

Upon"'!. CO::l. ·laint ['.g.:1.inst a p.:.:rson unc.... r his cOllUJnnd, the
cO'.T.l.Mding offic..::r -:ill conduct ~n. inv.... stig"tion to .... nabl... hin
to d-..:cic:.... tl ....thcr m of;~..:ns..;l has b.... r. co::nittcd .md t.o ;'l:~k..: :'l

sound fisnosition of th.. C:ls.... All pOBsibl,.; cvid<..ncc should
be ,;.;:~'1in...d. Tht..l cOr.li"'L1.ncling offico..:r is not b.,und b;o tr.... t..::ch­
nic~.l rul ~s of .... vid..;;ncc in the intcrro.;:.tioT! of -Ltitn~ss,-,s '\t
l;:lst. Th... acc.1s.Jd person should b~ giv..n ... v r;" o::>portunity to
0r.pl~in his sid~ of th... c~se, but c~ot be rC1~ir... d to ad~t

his LUilt or incr~.Un~t~ hins..:lf.

S\,)c. 8-4. - 8-6.

'Lft~r d~tcr.~in6 the f~cts the cor~\~ding offic~r should
dctcr-ti.nc hJ.t off...nsc, if any, h.1.fi been conmitt..:d. If ~n off...nsc
has bc~n coMmitted he sh~l ~kc ~ppropri~t~ ~ction: - (1) disr~ss

or ~'I<\rn {'.ccu~Jd; (2) giv.;: nn-st ptL'1isru:l(.;ntj or (J) refer for court­
:".."\rti:ll.

In considering whether the offense should be ptmishcd under
AGN f.rt. 24, th(: n"'.turc of the off0lls,J f'.nd tho custol!l."\ry punishlllcnt
for it Must be t"\l{cn into consideration.

I1See. 8-6 Policy.

ItCommo.nding officers should benr in nind thn.t it is the cer­
tcinty of punishJr:ent os well -:lS the.: d...:gNC ytlich dct~rs men from
cer.unitting off...:nsos, :md that fltu1ishrLont ",hich i.mncdi "'t.:,;ly follmls
"'n off..:ns(.; hr:.s :l gN:ltcr deto..:rrunt cfft;ct th.1.n punishMent ',11ich
f 0110\15 '>. consi<k.r,b10 ti..r.',c "'.itor rm off...nsc. The N~vy Dcp.lrtncnt I s
st"\tcm~nt of ~olicy in this rcgnrd is cont"'in~d in AlN1.V 83, 1942,
'. hich r ......d as fol10'l'ls:

I In intcr..:.st of r..::dncing p ....p.:,;r ':ork md bctt... r adminis­
tr~tion of nav~l justice, Dup~rt~nt dir...:cts th:lt all
cor,,I':lo'1llds utiliw to ~ grc.:-.tcr dcgr<Jl.: nast punishr."..:nts r<"'.th(;r
th.:m sUIJn. ry or deck courts-narti.1.1 and tri-u. by 4::ck rathc:r
th<m sur.l:": ry cOUl'·;;,s-I:\.nrtial r\nd by sWl'll:l.:l.ry r .... th()r than ~....:n..:nl

courts-m~rtial in cases of L,fr~ction~ by cp~ist~d n...:n of
th... thv-r , t :~rin\,; Corps J .... nd Coast Gu (rd' rh_n such :lction
\jill i:.cl':or..plish the ends of discipline I
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IIIr, construing JWlnv 33, <lction "hich ",'ill :lCCOO!Jli3h th~

...:nds of disci,lin(l is considlJrt:"d to '.P .:lction .ilich ::111 d~Lr

other ~n of th_ cO!:ll':J,.....nd frorn cor~-:::.itting th~ off~nsu . i.th t:hich
the ,c~uscd is ch~rg~d ~ ~~ll .... 5 G~t~r th~ ~ccusod ~rq~ ....g....in
cO:Tlittin[; the: offuns,:. 11

ns_c. 3-8. Function ~:1d usc of :-."st punish" ..... nt.

"! "'.J1;~ in!'r.....ction3 of the 1 .. ·· ocr:ur i"ro!"1 ti:.J) to ti''\Cl in ;r.y
cor:--..nd hich r..::l~uir_ soc." ?tL'1ish. ),.;nt but ,.n .ch ".r not sufficL~ntly

s~r'ous to n ....rr~t ~ri~ Ly court-r~rti.:ll. To ~rovid~ .:l :rol?t
~_nd 'rficL:1t I':... thod of ~s?:')sing of such ffr...n9w::i, c'1!'rr.nding
offic~rs ~r~ ~f~~\~rcd to L~P~S"': ~t~d fon:s ~f ~is~iplin....ry
punis}1.r.:....:nt dir~·ctly u!)()n ,:..:rsons of th...:i r cor.~~'l:1d . ith mt the
intervc:ntion of .... court-a....rti~l. Such disci91ir.~ry punis~~~nt

is cOlll'lOnly 'mm:n '15 mst pWlis"n..1nt in:\sruc!1 '1 ~ it 'lsually
follo\'.'s inn~di<1.t..::ly uponthcm.1..3t inv...sti',,:tion d.thout intcr­
V$1tion of tine. L"1 invoking this pm.5shn...nt ... cor:n.":nc!inr, of~iccr

r.tUst c ....rc.fully ...dh... r-:: to the provisions of ..\rticl~ 24; AGll, since
it i::: ". ~rovision of 11." r~strict_ivo..! in its ch"r1.cLr, orescribing
th..; lir.ri.ts l'i.thin 'Ithich th... disciplin;,ry fJ ~' :" in.l-t"r...nt in c ~."'\nd

m,,:y IX.: \..:x.:rciso..:d. II

IlSc:c. 8-13. Procl,lduro for irl!"osing m1.st punishncnt.

II Aft..:;r thu cOr:'_r:'l:'.nding officer h....s d.::t..:r:rincd th~t h...: v:i11
punish the: '1ccus... d unrJ..:.lr Articl.,) 24, ,~GH, :'..'1d has d,"cid..:d tho·
....rpropri~t~ punism:~nt, h~ ~dvis~s th~ ~ccusod of the offvns0,
lmich he bulieves h~s bc~n cornitt.,;d ":no of th~ 9onish~c"t to
be inposed th..::rc;for. In the c~so of <.mllst,:d J.10J1, notif'ic·:\tion
of the !"lunishmont should be furnished thJ o::..Jcativ.;:! ')fficor,
offic0r· of th 1 d ~.y, thw t'..".n I s divisi"" offic·." r, tho..: provost
n ....rsh;.l, or Qth..:.:r 1.g,mcy, =:.s de,-,u..::d n-..:c..::ss ....ry. . ..... Il

ns~c. 8-14. Records of r~?1rts ·;.nd coru.~·mding offic()r's punishncnts.

llN"'vy R:-")~1l1~tions require th..,.t ". log sh"'ll be k....:pt of ":11
~ports ".r1d coom:.ndi\lg officer IS cmnis:-t"'1:..nts, "'nd th...t th(,) CON.. "lld­
ine r,fficcr sh...U ".ffix his sign....turo in th:· r port book. Article
D-8017(1), Bur~".u ~f ihv"1 p~)·son..'1""l!!--nu".l, 19k?, roq\lir...:s th....t
., r. cord of ".11. !,U11.i.shf.16.nts ,,,:,·!.=:.rd~d sh~.11 b.:..: entered in the service
r_cord of ....11 offender ...•... 11

'Sec. 8-15. The cf;~ct of punishM_nt by tho cor.~l:.ndL'g officc~

liThe f~ct th'\t ;>unis&1,.;nt -.mder Article 21., A(}j!, 1I..".s bocn
inpos~d u:'On ".:1 ,-,nlist.;d m~_n 'r .n offic...:r r.n'T b ... t~:{"n into
".ccount br his cor.~"l....,ding offic(...r in COrL'1cction l·1.th other :-:".ttecrs
~ ffecting hin in th'-.' future. Ordin-..rily in thc c.... s(. of ".n ·olist.d
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~ t~e effect ~dll not extend beyond his currp-nt enlistment
O~· clU"rent extension thereof.

TlFuture disciplir.a::--y action.

"Record of a previous :>ur. .. sh:-:eP.t under .Ir,"icle 24, .\G!l, 'ill
often he an irJport.mt .:'actor to be c~nsiderp.d b' T the CO::lf.'lBJ1di..'1e

off1-' r in deciJir'.g ':!hat J.i3cipli:n~~r action :ould be a9pro))riate
for a subsequent 0ffp.r.se. Li:~'ise, the c04~nding offic~rJ in
his C";k"\city c.:.s convening authorit:r of a c0uI"t-"'al'tial, '.1.11 take
L'1to account such prior :,ut:ishr. nt in dctcrr,~inin....:hether a sub­
secuent sentl,;nce b:r c"urt-nartial sl:ould be r~,itl.:;ated.

II ;\$ a bar to ~rial.

1l:~O p;;rson U:10er n2.v..1 11...., ;JJ..y, Hithout his cons r,t, be tried
t\:ice for the sar.te of:'ense. It h's ~cn held that the action of
a co:) _~~lCI.n(i':"'n('; officer in in"")()sing ")u:lisrcJ:lntc. un~er Article 21.;, \G::,
does not take the status of a court-cart~al, that his in'~sti~ation

of an offense is in no sense a trial, that his finding is not a
conviction or acqUittal, and that the punishMc~t tTIich he inposes
is not a sen ~ence. '.r.1e cOlit:anding officer I s jlo;;~r in this respect
ha", been likened to the por'cr of a ,arEmt over his chih~, or of a
~st~r over his a~?rentice, or of a school teacher over his scholm'.
To constitute fornal' j-3opardy, ther<: G1ust hwe been .'l trial by a
duly constituted court, and, therefore, p~~is~iCnt ~posed by the
co~ ~din£ officer, under the provisions of Article 24, Ar~, does
not bar subsequent procecdin~s by court-uartial for the same
offens:3. HoucvQr, the same fundDmcntal principle of fairness \.'hich
precludes double jeopardy Sh0Ul(1 ~c th b'~sis for an~' rlet(;rtunation
of the cOlllllanding officer as to ilhathcr 1:'J '.:ill oreler th..... conven­
ing of R c,")u.rt-martial for the trial of a mm for an offense
'"'hich has been properly pW1ishcd by hID, under Article 24, ).GiJ.

"As a previous conviction.

liAs not:d in the preceding paragra:,h, ;mnishn·,nt by the
cor..;;.anding o!'ficor under Article 24, ,',.Gl~, do<~s riot constitute a
conviction for any offsnsa. It loe;ic Uy follows, thEil"Cfo:rc,
that a r~cord of a "JunistL':lcnt under .\rticle ':>.1" :.G:', cannot be
intr0cuced in cviccnce in a subsa~uent trial by cryurt-~artial nor
con~irler~d bv th~ cQurt a[a~st the accused.

11 Conduct marl~s.

"Conduct ..l.1.r'{S for an enlj.st-.!d man L"1 any jX'riod. must be
based Dolaly u!'Jon the:; nan I s b~h3.vior during th::lt period, A JX;coro
of an offense for' nich pU!1ishr ..~nt is aVlardl.'!d by a corrranding
officer urYIer Article 24, ACU, during a ocriod 1,.;.nd... r consideration
i"ill affect the concuct nark it: accorda..."lce l"rith the standard
established in Article !)"s}20, Bureau ,..,f naval PcrsoJincl J"a'1ual,
f.'?4.S. Sir:ce an arlvanc:::o.cnt to an~' rating rcquil' s L.O conduct
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for Ii specified ~riod, a r;ccord of nunishncnt under Article 24,
tG1l, luring such ~criod -~ll ~rJclude ~~ adva~ccmcnt in rating.

llhmisr.fI....nt of a'1 officer und. .... r th;} provisions of Articl 24,
:.Gi!, r:,a~' bo t.: ken into account b:/ the cO!3ll~lding officer in his
pr_piration of the officer's fitn.::lss rJport. lI

4.. Pro:x>sod Navy Bill

II (a) ISo cO::-~':la11dcr of a v~s~ol shall innict upon a canmissioncd
or '.rarrant oLiccr any othor ~tmish.!'J..:.nt than ""riv;;to :"CprL.."land,
susp~neion from euty, 3:-rcs":, or confinc~nt, and "'uch sus;J-::nsion,
arr""st or canfinclJ.cnt sh'lU not continue lonf;cr tllan ten"- ays unless
a further period ~s ncc~ssary to brin- th~ ~ff~nd.... r to trial by a
court martial; nor sh'~ll he inflict, or caus.:: to be inflict-::d, upon
any "nlist.. ':! p..;rson, .1.'01'" 2. si..ngla ofJ.l.,m~>~, or at any on...: tU1C, any
ottk:r ti,an f')n~ of th...: follmfl.!1[; punis~.J._nts, nan::'ly:

"First. ") duction to the n~xt inf..;rior ran!, 01' ratinc;
U$ccond. Solita!'~' confincnent ':)" bread an.::' t .... r not ~xce-.;'ding

fiv~ days, to run cons~cutiv~lYj

llThird. Confinem.::mt not cxceeding ton da:fs, to run cons.:.:cu­
tiv~ly, nnloss further confinement be: neccs~ary, in th..,; case of a
prison~r to be tried b~r court ;;artial;

llFJurth. Deprivation of lib(:rty on shoro "or a period not
exceeding one nonth;

IIFifth. T"':.J(tra duties not cxcecdin:,; one month;

Bo other punishment shall be permitt~d on board of vessels belong­
ing to the tIavy, except by scnt;,;;nce of a court r.lartial. All punish­
m;,;.nts inflict ~d by tho corr:nandcr, or by l:.is order, except r..,;pri­
mands, shall be fully cntervd upon tho ship's log.

tr (b) All officers 'who aN CI:lpo\'lcrcd to cr-nv ....n,J SWI1r.larV courts
m ..tial shall have th;.; sane authority as that of a cOLmandcr of
a v~ssel to inflict f')unis~nts for Minor offcns~s comnitted by
persons regularly or ~'-!Porarily under th-::ir cO:'l.1and: Provided,
That such offic~rs nay dele:gate to their subordinate offic~rs

on ~paratc or detached duty the authority to inflict the :-mnish­
m...:nts s~t forth in articl~ 14 (a).

II (c) As an alternative to a punishr.t"nt providtJd for in this
articlv, loss of pay, no~ exceeding one-half of on~ nonthls pay,
may, in t:iIoc! of "'ar or national emcrg_ncy or, ~th"n s~cifically
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authoriz~d b~r the Sccrctarj' of the ilavy, in time of pi.;actJ, b..;

inflict~d as a punishr.~nt, for a single 0ff~nsc, or at ar.7 one
time.

II (1) u;x>n an:" offic..:.:r by ~1 officer
to convene a g....n_l'al court !.::~rtial for th
offcnd~r,

having autoority
trial of th-J

II (2) upon ~y cnliste:d p:':"son by <lIl effic.:::r havi.'1g
"utherity ta co:w",no a sw:::"!.ary court ,.,,3.rtial far tru trial
af the of'_nd..:r:

Provirlcd, Tn.1.t a full NjX)rt be r.Jado of th;:- infliction '.l!lC.:lr this
article of an:: punish":k..nt i,"lVolving loss of pay,

" (1)
inflicting

to the Secretary of the Navy by the
this runis~nt upon ~n offic~r,

offie.:.:r

II (2) to th:: next senior ofricor in tho chain of
cor:nand by an or~icer infJ. icting this punishr.cnt upon an
enlistud p~rson.

II (d) No officer \7ho may cO!:T.l.and by aecid,mt, or in the
abs..:'nc of tl'x.: conf'landing offic",r, except _"h 'n such commending
offic~r is abs.:::nt for a time by lucvc, shall inflict any other
purli.shrncnts than cO:lfincm,mt or suspension frol,l duty. It

III. Diffc.r",nccs

1. Punishing Authority

The 'lM.>Jndud Articles of 'lar authorize. til..:.: conn::mding officer
of n.n:r detaclvn<....lit or coopany or hiGher coranand to iml'OSO pu.:'lish­
mont und.... r A. "1 .. 10L., \'ThUc tho lJroposcd Navy bill authoriz>2s the
cOf.".I:1:~.nder of a vessel or a~l officer cmp6w... rcd to order a SU!Xlary

court-C'.artial to irnpos.... mast punish...:~nt. An Navy of'iccr having
sUf'~mry court-nartic.l jurisdiction may dele ·.at.... his .Jower to
im~oso tt.'1st punis~nt, except loss of pay, to subordim.tc officers
on s~paratc or detached duty.

A ll,wy officer conm~di.!lg by a.cci.dent Ma~' only impes.:: con­
fin~rx::nt or susp.::nsion fron duty ..
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2. Punish..-n,.nts

AP.''f f"VY

Eli Of'ficcr . l.O-=. ~ 0-
(1) At:inonitio:1 or y~s Yes lie Yes

R""::Jrir.'t.i.nd

(2) 'ithh~lding of Q;~ '.::lck On..:; '''oak No No
Privi.le Cos

(3) R2striction One ,;:. ... ~( On~ n~..::k One >:tonth 110

(4) Hard L.:bor w/o On~ , 'C .... k One \':c",k?l Incl..:.d under (5)? No
confin....m.... nt

( 5) Confin.Jr":nt :-io .Io Ten d~ys Ten days

(6) Solit3.ry confinc- !Jo ~Jo Five d3.~"S lJo
ll"..:Jnt on brund
md \ntcr

tlo 110 lIo Ten days

No 110 No Tcn days

He Onc-h:).lf pay Ona-h3.1f p~y for One-half pay
for 3 Months one month by for one month
by officer officer }-';lVing by officer
having 00: SC!' jurisdiction,3 having GCH
juris~iction.2 jurisdiction.3

(7) .c:xtrn duti..:s

(8) Reduction to ncxt
inferior rank
or r:tting (tl·)

(9) Arrest

(10) Snsp..:nsion from
duty

(11) Forf<Jitur.... of Pay
)

One ~:cck

110

?

No

One month

Yes

:10

COP.'bin'.tions: lInvy - none
Arr-:y - (2),0),(4),&(7) C<1!'Ulot be cor..bin.;d to exceed one \'lock.

othcrui.se, O.K.

l:otcs: 1. 'fQf, ,)aT. l03c J forbids scnt..mcing off'iccr or Y':>.rr1.nt officer to
hnrd 11.bor w/o confincncnt.

2. Officer b~low r~nk ~f brig~di~r general,

J. In ti..:,1..; of war, nation,).l ""~(,,rg... ncy or {h~n sJX.:cifi.c '.ll~r J.uthorizcd
b;~r ScC~'1V in ti."'Jl: of p0:l.CC - ~n",;'n loss of p:l.y is inilict...d, a re­
port mu:Jt be r.l.c.cic to Sec!hv in '1n officer C;'lStol, or to th-.: next
sUfl0rior in ch.:dn of cO~"1'";nd in the case.; of :Ill enlisted person,
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3. Right to Trial by Court-:~~rtial.

The .'l.IllCndud .-\rticL..s 0f "ar .Jrovid.::l th~t if th.:: '1ccus,)d d.::;:'.o.nds
tri~l b~r court-nnrtic.l, he ......·....r not b.,.) punish.::.d under h. 'I. 104,
...mile th,) !,roposcd Navy bill docs not cont~in such a provision.

4. Rieht of Appe:l1.

A person punish,~rl under A. 1 r. 104 h'lS th0 right of ;,\11:,,!c:u,
th,ou~~ ch~~lsJ to the n~~~ superior ~uthoritYJ whil.:: the ryroposcd
N"'vy bill &iv.... s no such ri;lht ot~;,,:r th.:n th.:: g.:m':::~1.1 ;::lrovision as
to cQmplaints of ·:rron':;5. S....:t.: C.S., ,\.';. 121.

5. Rur..rissio!1, ':iti!'r'·tion, Susp;.;nsion .

•\. ,1. 104 ?rovit;;.cs io~ n.:.:mi.ssi.on, :",.i":i:---,ion, ")1' sus,~nsion of
rmnishr£nt impoe.:::~ th.:lrcu:'l':lcr by th... -:: f _·ic,: .... i.::.l:"Josing it, his
successor, or su'!>,)rior ::.uthori'ty, 'hila th.:? propos.Jd ih'''y bill hns
no ~uch provision.

6. Subst,;,-u nt Tri-u bv C urt-~~arti~l.

Punishn~nt under A•• .T. 104 is not ~ bar to tri1.1 for .1. 5 rious
orf ms:.: ,'ro'l'i.ng 3Ut of ,he &."mQ act and not properly punisr-:.:!bll
under th~t ~rticl~. In such ~ c~svJ th....: 3ccus.:::d ncy sh~w disci~lL~~ry

p'lIlisr-,n.:;nt Irhich 5h"11 be consid.:.:r,)d in d_t..:.:n:ii.nil'1g punishment.

Under the prQposed lJavy billJ meat punishnent is nuV.... T .:l. b.:'.r
to trial, o.nd c ...nnot b .... sh'1\'1n on ... sUbS";O~l 'nt tri~.l by court-m~.rti:l.l.

IV. R.:.con.n.:md.'\tions

The I'cGuir..,; Coclnitt.:;c rccol"'L..;nd!d :lbolition of decl·: courts :md
~n incNase in no.st jurisdiction ....:1': th..: ~~~e_d...nt ri5ht to d....::, ....~d
tri'11 by .:l sur.J.:ur:r c.)urt-n.... rti.".1..

!{cGuirc rlrticl ~5:

II II. Conr:m.J1cling OfficL:rs

!lArticl~ 2. Punishn..nts b·- co:n-..ndi.nr off'ic"rs.--------,.-------
II (~) Officers "'.ut:--.0rizcd. ;;:vor'r ;,,)fficor ()f thl.' ::1w1.1 s:.:rvic~J

or of <In org::mi~1.tion sc:rvin";-~:J "'. :x.;t of the ;1<!.vYJ no is .uthorizlJd
to conv~nc 0ith~r c~n~r~l or SlliT1~ry ccurts-~rti~lJ ~~YJ ~ft~r en
~p~rti~ h~arin:, L,p0s~ upon p~rsonncl ~~~l~rly or tvr.por~rily

und~r his cOITnm: J for too COJ"rllssion of one or nore off.:::nscs ;:>.g:l.inst
thcs~ 1rticL,s, such pUllishr\;:)nts, ... nd non~ other ~s "'.1'",) spcciIi.:;d in
this "'rticlo.
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n (b) Upon officers. Upon:". conrnissioned or \lClrr"'nt offic~r,
-:t :.ny ')noJ tine, ono ....nd only one Jf the foll~\'dng punish:K:nts :ny
b .... :i.n:->"s~d:

• II (1) Suspension, .... rrest,
tc.:n d"':Ys, un1.:lsS ::. further ,....,ried i::;
to tri"':l by c?urt-~rtiil;

or confinvocnt for not
n~ccss::.ry t) bring th~

..;;~cccding

off..::ndcr

11 0) Pri..........tc r~jJrin..:nd.

" (c)
0nc tin:!,

Upon enlist~d ocrsons. U~ryn ~n ....nlistvd ~rson, at nny
one ".nd only one of th..... fallovTing pU!1ish::\.:.nts ~"'.:J be ir'.poscd:

n (1) Reduction to th::) n~xt inferior r-.n.1( or r"'!.tingj

" (2)
further r) riod
n~rti".1;

ConfinC:::J..}nt for not ~xcccding riftv~n d"YS, unless a
is nccoss~r:r to bring the ·)ffcnder to tri ...l by court-

n (3) Solit"-r~' confinc!n.lnt for n::Jt cxc(;.:)din'" t,;;n rol"':,'ls;

II (5) n..... priv...tion of liberty for not :xc"..JdLlg thirty d".~fS;

II (6) '::xtr"'. duties for not .:;xcccding thirty days, the pcr­
form.:'\nce of which sh1.11 not involve dcprivJ.tion of lib.....rty.

II (d) Procedure. (l~ Undor such regul....tions )s the SecNtc.ry
of tho N·".\,y n..1.~' prcscrib", the cor.l!I:'.rtding officer sh1.l1, b..:forc impos­
ing punishn.Jnt, afford the offc.:nd>Jr Don opp'Jrtunity to dem".I1d trial by
court-m:.rti"1. Sh:.uld such dCI:I:1nd be ',·,'.dc, th.:;. ''1ffcnd",r shall, o.s .::l.

n..:1tt.:r of right, i)c giv-:-n a trio.l by court-J':'....rti,"';1.

II (2) Punishr.1..;nt ir.tposad by :'. cornr.'t.::l.n(~ins I")ffic·..;r sh.::l.ll be
.::l. b ....r to I.orial by court-l';'"~rtinl of th0 off>Jnd..:r for th...: ':>ff~nsc or
ofr.Jns~s for \/hich t.h.:.: 'JUnishnmt '.".::3 iP.!10s~d.

11 (:3) Tn:::: cor.v:'........ncr.nti offic..:r \'rbo L'il'''lS ... S .::. punishH:.nt, or
his succ~ssor in f)fficc, sh"..1.1 h:!.v..:= th~ ?0~:~r tn r.:itig t~ ,)1' rJ.lit
'"'n~' unvxccut.od portio:1 of that :nUlish.r:1,:mt. II

:'1hite Articl.,;s~

IICon.~~n(:line Officers

'l;..rticle 7 - Punish;ccnts b;[ c/)!r,mdina: fficers.

II (:1) Officers ":.utmrizcd. :Sv...,ry ~ffic\.:r i~ cor~"":.".Ild my inflict
u!'on pcrsonn..... l rcgul....rly or ~;;1Por"';rily under his C~~1.·,l"\nd such
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punish:::."::1ts, "J1d "Ill.... other, ~s ~r..J s;>",cifi.:ld in this ,-rtielc. But
no lfficcr ";ho m......y cnf1!".l"'nd b~' ccidcnt, or in an ~.bs.;!nce '~f the
con:~"'!.nding offie~r not due to "'tuthl')riz.:ld lc:,vc, sh.'\ll inflict ·1.oy
:mnishnc.r.t other th:m confin..::; ..::nt ~nd suspunsion fro17\ duty.

n (b)
fall ,..Ii..r.g

Up"n ')ffic;:;rs. U:X'IO'" co;r,issiancd
,un':sh.l ..~nts :-:..o.y b..:: inflic~d:

or " ...rr-..nt officer, the

II (1) Sus~nsio:1, "'rrest, or confincn.::nt for:. p;:lriod not
cxc~cding ten d"'.~'s, unless:. further period is nec, ss~r.:r tn bring
th(.. 0ffender to tri"'.1 b)' court-~....rti1..l;

11(2) i'riv"'t:;: r ,prir.:...:.nd.

II (c) Up.m enl}-st...:d pcrS0ns.
one time, one ""'.l1d only one of th..:
inflicted:

Upon :m un~.is'..- ... d pr.:rsn!"l., ...t nny
f~11o,dng ?uni3~~_nt3 n~~ be

II (1) R~duction of ~'J1~r an..J r~tint! st"'.blish d b~' hinself;

H(?) C-:,nfin..::nent for :l p::::riod n()t cxc.... cding tun d"l.YS, to
run cons~cutivcly, unless ~ furth~r period is n~ccss~ry t~ bring the
off..:ndar to trinl. by c ·urt-n....rti,11j

II (3) Solitary confincncnt on brend ::md ,nt~r for ~ p_riod
not ...xc~ading five days, to run cons0cutively:

II (4) Loss of p.....y not oxceeding ten d:J.y I S p..1.y;

It(S) I).:!?riv..... tilJn of lib..,lrty on ShON for""!. ;J"ri0d n'Jt
cxcccdL~g thirty d~ys, to run cons~cutivcly;

11(6) zxtr.:'. duties for "l. 9Cl'iod r.ot cxcuudin. i'iftc(;n d,".ys,
to run cons..::cutivelyjlt

ItJ4. Authrorizc:d punishn...:nts. L"lSS of ')ny is not :l."l. ~uth')rizcd

~st punishncnt. L"ss of p~y is, h~w~v~r, fr~qucntly ~ .lost appro­
pri1.tc punish.~r.t. AboC'.rd sn..1.11 ships c0nfin..::n..:mt f""t.:.1.y b~ c1.rricd
out only Tlith c'msid..Jr·".blc difficulty. A cO'-ll~:mcter of such",; vessel
ffi"'.y in ...:ff-.lct be cnnpell.:!d t-? c')nven,~ :: deck court so t.h1.t loss of
~y n"'y be ndjudged. This proccnurc is n .....t 001.;" tmn~c"ss1.rily

cur'.bl.:rsol"..:l, but :''ls-the ~ffcct of incrc""!.sing th..J pWlishr',..mt of
th.::: ff-.:nd...:r, since, if f:mnd guilty by .1. deck court his r cord ":ill
show il lC ,nviction. I Ordin:J.ril:.', thlJ 1055 ,f onl.: d~y's ~,...y is
c)nsid..Jrcd ... ,,' 5.sciplinary oquiv'1.1ent for on.::: d"'.y I S c0nfineL-.::nt.
It w::mld be dusir ....blc to '1r .....vidc grc:".t~r fluxi.bility, "'ith no ::ctu.:ll
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incr~ 1,$,-, in c.isciplin:u-y ?01"~rs, b::·
t') ::':1flict 1, cor.!=ll,T1.blc bss 'Jf .;y
forr:.s f)f punishr),)nt. n

l,uthcrizing <'.

:'.5 '):'1(; If tho
cy:.::l....ndi:--of;
1,1~rn ....tivc

llrbc') ";.lClCnd,ti'm! 1\11 "J':1.,md.,,:;nt of ·.rticlt: 24 of the :.rticl.... s for the
c.'vcrnn.mt of t~c tl ....v,. sh:lUld b.1 s,:ught including in

the. IW1ishn.::nt.s \'hich [11,,\" be inflicted loss :~d :)~y not 0XCC.::ding ten
days. II

T~0 Scc'""lnd B:'.11 :ntino R;,::, )rt NC,- ll'.\I..:nds the schedule of Mst
punishnents <1.:3 under the pNscnt ',Gil.

Th<.: Keeffe IW lort rec') ..,,:mds th_~t:

II (2) Ca="lsidcr,tion bo i,iv.... n b~r th<.: .\dvis·:>ry Council to .:'. pro­
vision that runish~~nt ll~p~scd by ~ C~[J~~d~nb officer b~ ~ b~r to tri~l

by c~~ ·~rti l f r ~h~ s~~ ffcns,-" but P.0t a b~r to tri~l for
~oth...:r of£-="Isc O··~\.i.nG ""ut ~f the sn.:-.c ".ct ')r o:i.ission. rt

In re ">.rd .0 dise-rwin-tinn in ...·fficer !JI.l.'1i::;ru-' .fit I t;,0 V,ndcrbilt
Rcnan r~c.):-t :..:"nd~

Ill. ,'.rticlc ")f '..I' 104 sh?Ulrl b-.1 :mended t~ ~r,.vidc: (.,) th~t

\I'lr~mt "'lfficcrs, flight t')fficcrs, -"'..lld field .,fficers sh'D.1 be
punish::.ble th~.· ,und...-r; (b) th'l.t thl: ~:lUnlshn.:;nt s~l...">.ll be i.r:t:x>sr.;c b;' ,'!.n
officer ::ith th.J r.:Lnk ~1)t Lss ttL:n th t of Brig;"l.dier Gon.:r".l ('IT by
~n <fficer ',;ho hns gen.:.:r'"'.1 C?U1-t-n....rti 1 jurisdiction Wldcr !.J:ticle
of Inr 8; (c) th.....t the fl"-"'Cinun fine be incre'ls(.ld to "'lnc-h'\lf r.1"Jnth's
p.:!.y for ~ ... ch of three m"'nths 0

UThe riCht '1£ the ,ffic~r to del""l,nd ,'1 c'Jurt-!l1rtbl '\od t" ,,-ppc.:L1
t'l the nl3xt highDr conn::nder shlluld :1' C1urSO b.:l pre:; .rv...:d.!l

"It h.:'.s b<..l n t.:;nt....tivcl~r I)rllp)sed in'.\rticL..s f')r tho G0v...:rrt"\t.nt
of the nJ.vy, 1,5 rec.l·1.ft~d 'In 17 L:~y 19J.&, to ....-::...:nd t:lese pr')visians
furth~r in the- f"'llloifing c.~:'.nn,'l':

"c.. Th~ inflictir.:! of ~rr...:st :ts , pu..'1.ish.'"1~nt sh-:;.!uc: be d01.:;t.::d.
(Art. 14 (,) ).

"b. '!ttl; pr'wision :".s t tt,l,; .,uth lrity 1'0r c'.mfincr.:cnt gr.... .:'!t...:r
th"n t~n d~ys in case of , ?ris}~~r to be tried by court norti31
should be do1,t.d. (:,rt. 14 (,) ).

nc, The t ... m. 'dcpriv".tion .... f lib~rty

to Icl"1SC confir.cncnt \'!ithin 1i.':Jits. I

or. shar...:' should be
(~r'. 14 Third).

ch"J1ged

FT:L - 1

lid. An ')fficcr \'/!l.) cx...:rcis.::ls c'lc.r.tn.nd, .)r is in ch1.r~.::l, during the
te~p)r~ry ...bscnce ~f the officvr T-.1gu1'\rly in conn:.nd or in
ch1.rgo, cxcept 'Then such i'.bs-.;nco is °mrsu,"nt t,) ::mtlYlrizcd L ..~vc
or '"ll'rlCl'S, aiL".11 bc liuit~d in infli~ting ;Jtmis!1J:-t.;nt t, cIJnfinc1.1cnt
;;mel susp(,;nsi"n fr rt dut~'oil
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Uniform Code of Military Justice

Subject: Redress of Injuries to Property. A.W. 105.

I. ~ Provisions

•

1, Articles of War.

lIART. 105. Injuries to Property--Redress of.-- iThenev.r complaint
is made to any commanding officer that damage has been done to the
proper~ of any person or that his property has been wrongfully
taken by persons Bubject to military law. such complaint shall be
investigated by a board consisting of any number of officers from
one to three, which board shall be convened by the commanding
officer and shall hnve. for the purpose of such investigation,
power to summon witnesses ~nd examine them upon oath or affirmation.
to receive depositions or other documentary evidence. and to assess
the damages Bustained against the responsible parties. The
assessment of damages made by such board shall be subject to the
approval of tho commnnding officer, and in the amount approved
by h~ shall be stopped against the p~y of the offenders. hnd
the order of such commanding officer directing stoppages herein
au~~orized shall be conclusive on any disbursing otficer for the
payment by him to the injured parties of the stoppages so ordered.

I~ere the offenders can not be ascertained, but the organization
of detachment to which they belong is known, stoppages to the
amount of damages inflicted mny be ronde and assessed in such
proportion as mny be deemed just upon the individual members
thereof who are shown to have been present with such organization
or detachment at the time the damages complained of were in­
flicted as determined by the approved findings of the board. It

I'ART. 89. • ••••••••• .!\ny commanding officer who, upon complaint
made to him, refuses or omits to see reparation made to the
party injured, in so far as the offender's pay shall go toward
such reparation, as provided for in article 105, shall be
dismissed from the service, or otherwise punished, as a court­
martial l!W.y direct. It

2. Manuul for Courts-Uartial.

EIGHTY_nINTH ARTICLE OF ,;AR.

•
lid. REFUSING OR OflITTInG TO SEE REPARit.TION MiJ>E

"Discussion.-- Refusing to entertain a proper complaint
at nIl; refusing or o~itting to convene a board for the
assessment of damage; or to act on such proceedings, or to
direct the proper stoppages, are instances of this off~nse.

r·Proof. __ (Il) Thllt the Mcused WIlI$ the commanding officer
of n certain command in quarters, garrison, camp, or on the
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rL~rch, as alleged; (b) that a complaint was duly made to him
by Q certain person of damage to or loss of c~rtnin property
occasioned by troops of the accused's command, as alleged;
and (e) that the accused either refused to see reparation
made, or omitted in the rr~nner alleged to see reparation made,
to the party injured in so far as the offender's pay would
go toward such reparation. II

3. Public L~~ 759--8Oth Congress, Chapter 625--2D Session.

No ch:mge.

II. ~ Provisions

No cowparable provisions.

III. Differvncc$

The A.G.N. contains no provision for reparation for
injuries to property.

IV. Recocmendations

The McGuire, \7hite. Ballantine. Keeffe. Vanderbilt. nnd
Navy JAG reconmendntions do not comment on reparation for
injuries to property.

Tho Statutory Revision Group of the Office of the Army
Comptroller suggests that since A. ~. 105 has only n collnt~r&l

relationship to military justice. it might be omitted from
the Articles of ;7nr and placed elsewhere in the U.S. Code.
Letter CSACM~L. 6 Aug. 48.

FEL_l
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Uniform Code of llilitary Justice

Subject: Arrest of Deserters by Civil. Officials.
A. W. 106.

1. A!3Y Provisions

1. Articles of War

"ART. 106. Arrest of Deserters by Civil Officials.--It shall be
lawful for any civil officer having authority under the laTlS
of the United States, or of any-State, Territory, District, or
possession of the United States, to arrest offenders, summarily
to arrest a deserter from the military service of the United
States and deliver him into the custody of the military authorities
of the United States."

2. Manual for Courts-llartial

"Par. 23. cnURTS-l:tJITIAL-PR:>CEDUH: BEFORE TRIAL-- Arrest of
Deserter b~ Civilians--Civilians gencrally.--A private citizen
has no authority"as such, ~~thout the order or direction of a
military officer, to arr~st or detain a deserter from the ~
of the United States (Kurtz v. !:offitt, 115 u. S. 487); but
sending out a description of a deserter t~th a request for his
arrest and the offer of a rCl';ard for his apprehension and
delivery, coupled with the provisions of law and regulations
authorizing the payment of such retmrd, is sufficient authority
for the arrest of a d(;sertcr by a private citizen•.......•• 11

J. Public Law 759--SOth Congress, Chapter 625, 2D Session

A. W. 106 was not changed by P. L. 759.

II. Navy Provisions

1. There arc no provisions in the prescnt A.C.N., the proposed
Navy bill, nor NC&B dealing vdth the arrest of deserters by civil
officials.

2. U. S. Code AnnotatQd, Title 34, N~vy.

rrSQc. 1011. Arrest of deserter by civil officcrs.--It shall be'
lat1ful for any civil officer having authority under the laws of the
United States or of any State, Territory, or District to arrest
offenders, to su.mrna.rily arrest a d uS .rter from t~ tJavy or tiarina
Corps of the United States and delivcr him into the custody of tho
naval authorities. (Fcb.16, 1909, c. 131, ~ 15, 35 Stat. 622.)rr
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III. Differences

1. The Navy provision analogous to A. rt. 106 ap?--:ars only in
34 USC\ 1011.

IV. R~co!!ll'1cnd3tions

l!ono.

EL - 3





A. VI. 107
P. 1

Uniforn~ of Military Justice

Subject: Soldiers to Hake Good Time Lost, A. w. l07.

I. Armv Provisions

1. Articles of nar

"ART. 107. Soldiers to I..:a~ce Good Tirle Lost.- Every soldier
who in an existing or subseqoent enlistment deserts the
service of the United States, or without prope~ authority
absents himself from his orgar.i7.ation, station, or duty
for more than one day, or who is confined for r:tore than one
day under sentence, or ,mile al3iting trial and disposition
of his case, if the trial results in conviction, or through
the inteoperatc use of drugs or alcoholic liquor, or through
disease or injury the result of his ovm nisconduct, renders
himself unable for'more than one daj" to ocrforT.1 dut~T, shall
be liable to serve, after his return to a full-d1lty status,
for such period as shall, with the time he rr~y have served
prior to such desertion, unaathorizcd absence, confinc~nt

or inability to pcrfon:::J. duty, amount to tho full tert:l. of
that part of his cnlistront period ""hich he is r...:quired to
serve \'iith his organization before being furloughed to
the Army reserve. II

2. :ram.tal for Courts-Llartial.

No comT.\ent.

J. Public Law 759--BOth Congress, Chapter 625, 2D Session

tIo change.

II. Navy Provisions

No similar provisions in A.G.N.

Similar provisions arc incorporG.tcd in 34 U.S.C. lB3,
1830.

TIl. Diffe!"encc5

fkvy has no corresponding provisions in A.G.N., but Title
34, U.S. Code contains like provisions.

IV. Rcco::ncndations

There is no cOI:ll:l€nt in the :';:cOJ.i.rc, . 'hitc, Ballantine,
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Keoffe, or Vanderbilt Reports or Navy JAG rococmandntions.

Th~ Statutory Revision Group of the Office of the Arov
Comptroller indicat... s that this provision is only collatc:ral
to military justi co and r.ught be ;"bccd clscl,horo in the
U.S. Code. Letter CSAO~-LJ 6 Aug. 48.
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nnif'·")r~ Code of ;·ilitary Justic:

Subject: Discharges. A. '. 108.

1. ArrJJ· Provisions

1. Articles of ~r

"A~. 108. Soldi~rs-Scparation froi)' th'" 3",rvicc .-::0 .nlisted
man, Im.1'ull" induct."ld L'1.to th, ciIit".r"" S 'rvic~ of th, IJnitcd
States, shall b... discharg..::d fro!:! said s-;rvicoJ without a certi­
ficate of '!.ischargc, signed by 3 field offico.,)1' of th_ r "'i;.--:,:;nt
or oth~r or~~ization to which th~ ~nlistJc P.k~n b~lon8s or by
the co~~~ndin~ officer .moJo no such fic~d officer is ~r~s..Jnt;

and no cnlist~d nan shall b", discharg~d from sai~ service
beforoJ his tor~ of s",rvicc p~s 0xpir~d, xc.;;:nt by order of the
Pr...sidcnt, th~ S~cr~tary of ~r, thv connandin~ officer of ~

dcp.'\rt.-;.ent, or by sentence of .~ gcn0r:l1 court-marti '\1. II

2. l~anucl. for Courts-""artial

Par. B7(b) .........

"Dishonornbl...: dischargo, in itself a scvcr~ punishm..:nt,
should b~ ap"1rov.::d only vrh,.;n it is clear thC'lt th..: accused should
b~ sOJX\ratcd fron the service or that h<.: should b.; rL:quil'",d to
undergo 0. purio~ of ruformatory disciplin~ bcfoTv he can again
be p0rmitt~d to s~rv~ in ,xn org~iz~tion conposod of honornbl..:
men. ''h",n th..:: accus..::d is Nl,~tiv,Jly YOtUlJ '2nc his l"'cord, cxc,Jpt
for the offense of TIhich he st~nds convict0d, is good, th~

rcvi,)\ung <:I.uthority should, in th,_ ,Jxci"cisc of his sound discre­
tion, suspe:nd th,) execution of th...: dishonor"blc dischargu, to the
cnd that t~ off..::n0cr m~y hav...: an opportunity to r~d...:cm himself
in th..: milit~r~ se:rvicc; but h~ should not sllsp...:nd tho execution
of the dishonor~bl,J dischk~rg,J in any co.s~ of conviction of 1n
off~nsc involvine th~t dcgr0c of coral turpitudo·which disqu~lifics

thl..: ...ccuscd for further militnry scrvicc. n .••...•

nA court shilll not, by .... sin~l .... s..::ntencc \',l\ich do~s not include
dishonor".bLJ disch.... rg...:, ~djudg ........g:>.inst 'In r\ccus·:..:d:

lICOnfin.....m.....nt ~t h::l.rd l'1bor for _ ~riod r ....a.t'r t 1:.:n six months.

Pil.r. 104(c) 1l:~a.xi.r.l.um. Punishm..::nts ••.•.......•

"P-.lrmssibl..:: :-o.ddition".l punish:"Lnts.--If :n ...ccusl,;d be found
guilty by th.... court of an off,msc or off..::ns....s for non.: of I.'hich
dishonorablo discha.rg.... is authoriz~d, proof of fiv .... or nor.... pr....-



A.l'. lC8

P. 2

V'.~ous cJnvictions "'ill :.uth .riz...: '~ishjn 'rable hsch:.rgc, tot:.!
f ,rfcitures, ond, if the c nfinJr.o:mt .,th";1"\:iS;3 'luth~riz~d is
hiss tn:m three T.lC)nths, cinfiT".cno...cnt ;It h:.rd l,~bc.r for thrc.::
n:mths.

IIIf "'.ll :.ccuscd be fOWld guilty by th... c urt ,f t\: .,or o'-,re'
:-ff..:nscs f~r n n.:l ~f ,mich -~ish-n:Jr:.bl~ ~izch:'!J'.:;c is "'.uth rizcd,
th0 f~ct th~t the :.uthjrizc~ c'nfinencnt TIith~ut substituti n
f'r such off0ns0s is six u.'nths f)r n)rJ, t':ill :.uth~rizc

,.I.ish:ln r:-.blc -~isch"-Tgc :n~ t..,t:ll f~rf",itur_5.11 .

3. Public L:.w ?59-SOth C nsrcss, Ch1.pt\:r 625--2D 50ssi::-on.

":JlT. 108. SOLD~~llS--SEP:Jl:.T:o;IFRO:: TP.: S~lNICE.-

"no cnlistlJ--' ;:x:rs n, l ....':'rfully induct..:/ int? the ni.lit~y

s0rvic~ 'f th0 Unite'" st~tcs, sh-~l 0_ ~sch"'.r~~ fr'o s"'.id
s..:rvico vJith')ut :. ccrtific:'.t~ nf '!isch"'\rlj'::", '"'nc! n- ...nlist~d
pers'n sh"'ll be iisch~ee~ fr~n s"'.i~ servic~ b.,;f-rc his t~~

~f s...:rvic~ h~s cxpirc', cxc~pt in th0 ~~2r pr.scribc~ by
thc S~cNt:lry of thc Dcp"l.rtn...:nt 'f the Amy, r by s.,;nt.,;ncu
of.:t g.:.:nur""l or spcci"'.l c"'urt-mrti"'1,11

!I:JlT. 12. cmCIt'~ COURTS41:.RTLL.--•........•

nprClvidc'l, Th ...t gener.'ll c0urts-r:crti,:'.1 sh:tJ.l h3.ve p':'\'iar
to .1.djudg..:: My punish::~nt [',.uthorize" by l:'.w 'ir the cust f.1 of
the survicc inclu~:inb 1. b:1.,~-c:mc.\1ct iischurge. tI

":,RT. 13. SP:::CLL COURTS-lCRTI·.L.-- •.•......•

nprovit~ed, Th~t subjt..:ct tJ ....ppr'v .... l of th..: s..::ntuncc by
-:n I1fficur exercisinG gcoor'll c urt-n.... rti ~,l jurisdiction .:lnr1
subject t. ,...ppoll·:1.t~ rcvieY' by The Ju','.£;.J :.cv ,c"!.to Gener:!.l
"'11r:!. nppcllntc o.l}.::ncics in his office I ... 5 oi"'U c0urt-r.!..:lrti.:Q
n ....y ~~juc!c;e :1. b"'.·:~-c'1n:.:l.uct c.isch:'l.r,::o in ...'1cliti'n t'i other
'"'_uth()riz,J'~ punishnont: PJ"')vi~cd furth.:'r, Th.,t ;, bad-c' n,luct
disch~r~c sh"'.ll n-t be ~~ju=g.:'~ by ~ s~ci;l court-n:.rtin1
unless ,"'. c"T:,lct0 :'l:)cr>rrt [If the pr ,c.:'cdings of :'l.n: tcstinony
taken by thl,,) court is t:-±cn in the: c"'.so."

II. U,v;' Pr'1visi ns

1. :.rticlcs f 'r thc G·v.;rrr:cnt --f the N::.vy.

N.:J sir.dl--.r n.rticlc. Sec 34 u. S. c. 191-206.

2. Nw".l C urts :m'> B )""-l'~.



P. 3

sec. 444 .

rt'1hcr~ th C'"lurt nJ .... ;:1S M of.i'ens.:.: found P! ~v,.d serious
cn~ugh t \l'l,rr:mt;'l sentence of ir.tpris"'nr~cnt it should, except
und~r ~~3t unusunl circu~st:nc~sJ r \m.r~ not ~110\~d by the
linit:lti-m of punishr!l;.;.nt, incl'..ld.... in its s",ntcncc dismiss:ll
C'lr dish In1t"n.bl-.: - r bn.d c0nduct c!isch~~rg.:;; .., n.1J1 • Jho h:ts C'"'Ill1­

mitted such ~ off~nsc is not ~ pr0p....r pcrs~n to rc~~in in the
s~rvicc. Furthcrrnru, such ~ sc~tcncc puts thv ~ccuscd in prison
in 3 St3tUS ilt~~.:;thcr diff~r~nt frim th,t of th~ other prisoners.
A court nust be c;rcful in scntcncL,& t~ c}r.fin~n~nt t~ include
1,cc~ss~rL..s in its santone,,:), [l,S othcnd~c the n.::m vdll c,'ntinuc
to dr.:m full p..1.:I.

liThe sti,:;r. )f : dishin r<\bL... disch"'r~~ is in its~lr '1

sever..: punis~~ont. Its usc sh~uldJ th-.:r. f)r~, b-.: r~scrv~d f~r

th,lSC C,"lS",S uh",r..: it is entirely pr",cr th"'.t this stigm...... sh,uld
.:'.tt."'.ch. ll

s":,,.c. 456.' lIR.:.:striction upon scnt.:..nc~s invJlvinc dish:r: r"'.blc
disch,1.rg..:.--

llSp~ci"'.l "'I.tt,.:ntinn is invited tr) thl.: f'\ct th."'.t :hc:'ccvl.:r'in
th~ .1.ccomptm:"inG b.bL.:: n. dish-n"ir:.bl~ disc!1'\r~o..: is J.uth'1rizcd, tho
court, if desirin::; t,) "l.djud30 :l disch ....rr,"-', nc.:d n"t "'.djudf}J '''.
dishon'~r".blu discl'nrg;J, but ffi'1y in liou thereof ."'.djuclgo ". b....d
conduct disch1.rGc. In ::cn;1rn.l, dish"ln"\r".bL, disc!l,"lrgL;s sh~u1d

be reservod f'-'r crinos involving m':lr'l.l turpitude jr thu seriQuS
mil~t",ry.or n.1.v1.l crimLs. II

sse. 476.

It is desira.blc thn.t sentenc..:s of disch~.rgc be' cl"lnrl.iti0n1.lly
remitted f';Jr first '1ffcnses n:'lt f:. serious n ....turc.

SZC. 623, n"ito 24.

A gcn(;:r .... l c,"')urt-o....rti<l1 nL:'y scnt .....nce "'Jl ~'nlisted n.-m t dis­
h,n \r:.blc (b~r-conduct) dischn.rg..: ....l?no..;, but this scnt0~ce is ~?t

nrdinn.ril:' dcoqhJd "'.dvisable.

3. Pr",,",sor! ::.....vy Bill.

Ih simil"'.r :->.rticlc.

III. Diffcr;Jnces
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The provisos of A. n. 12 a'1d 13 quoted Move merely serve
to ~uth~rize Amy General ~d speciel cQurts-o~rti~l to ~djudgc

b~d-conduct disch~ges. Tins ~uthoriz~tion eight be plnced
elsewhere since this is th~ ~nly p~'1is~~nt mentioned in those
articles.

Under \~, pr~ctice, ~ ~~n~r~l C urt-m~rti~l ~~y impose
n s0ntcnc~ of dishon~r3blc cisch~rgp.

(1) ~cn c'nfin:~nt gr~atcr th~t six n0nths is inposed.
(m-md<:.tor:r) •

(2) On c~nviction· f six rnin?r ~ff~nscs ~dthin n~ ~ar.

(Permissible) •

(3) On c~nvicti::m ..,f tW:l offensoJs f"'r ,;'nich thoJ t?t'11
nuthoriz.:.d c~nfin.:;mcnt is six ":lmths or o':'I"C.

(P..:rrnissivc).

(4) h~rc '1uth?rizcd. (~~rrnis$ive).

Under thvy pr"lctic0 , .":!.s n gl,;ner~ rul..... J n pers '" sh'>uld be
giv~n ~ dish~nor~bl~ or b~d-conduct disch~rg~ if svntcnced to
iopris")nr::ent.

L'l the: i:"w:' "I'o.ble of ::md...mum Punish.'1,mts ...:ithcr dish"'ln')r,"!.ble .
c.isch:'\rs.:.: '''Ir b3d-c)nduct di:;ch'"l.rgc is :"'.uthorized f.,r ...:ver~r offense.

!loV/\..;\' ..... r , it is also N~v;r policy to condition"\11y susp0:1d
disch~rges fAr first sff.;:ndcrs, if the I)ff~nsQ is not of "\ serious
n.::lture. .,rroy policy is the same.

IV. RCCOI1r.lend"\til"\ns

The first B:lllontinu Report:

"B:ld c"'nduct disch.:".rgcs. .\ r-.:vi..;w "If th. r, cords of :l.

rcspr~sent~tiv~ nueber of C:l.ses ~isclosvs th~t b:l.d c~nduct dis­
ch:l.rg6s .:l.r,1 ,"'-'·iCcr~cd in npproxim"'!.tcly 20~ Jf the tot~l nur..ber of
c.:'.ses. Although the cisch"'!.rgcs so ,1.W:'lrded ~rc remitted on pro-
b ....ti~.n in ....pprox:im.~tcl;)r 85% of the cnscs , the .,r ....ctico is subjoct
t? cbj~cti.'n. First , since :L su.-.m"",ry c')urt r.lo.'1:', ~xcept f0r loss
of p:'l.:' -..nd·cxtr.... police cuti<;ls, sentence 1.0 "'ff•.mdcr to only one
punish"'1oJnt , thv r ...cissi'n, on pr')b~ti;n ")T ..,th~r'.risc, of the bc.d
c-.nduct disch"\rgtl nocess.:'.rily results in th. ffond;.;r' s esc.::lping
scri 'us punishncnt. Socond, a bod ccn~uct disch~rgc is infre­
quently "'.I1 ,'1ppropri":!.te punishnent irl t~ of \"r"lr. '!'h.. loss :)f
~ ~or involved is to be deplored. Th~ off;.;ndcr Wh0 r~ceives

this punish.-:l.:mt is :"Ilf>.ced in ~ "'n-r-v"'.lous position unrl-..:r the
Selective Service Law. The positi. n f)f th~ .'wy is no less ono­
~'1lous since in certain circ~tonccs it ~y subsequently accept
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the off~ndcr b~ck into th~ service. If the offender is not nc­
ccptcd by -Vly br.:mch of milit.:!.ry scrvic~1 the ulti.rn~tc punishment
is rcstoro.tion to civili.:'.n life with little difficulty in ob­
t..'\ining J. saf~ and cotlp:1.r::l.tiv,,"l::r lucr~tiv", position. The possi­
bility th'tt there ;1ro some r.l0n in the surnee who w;uld welcome
suCh punishr:!.cnt should n::lt b~ '"lvcrloo!{cd. In m:my inst.:".nccs,
th~ offenders night norc J.!=lpr·)priatcly bl,; scnt t':> r\;h:lbilit ....tion
ccntt:rs, or, if thoJ p"lrticul,:, circunst"<Ilc",S \larr.mt, to ~ctivc

cor.lb<::.t o.rc.:::.s. Th~ Amy l"5pcci".1 c')urt o::s.rti..u, I referred to
above, h~s no pow~r to ~djudg~ cisch:.rgc.

llR",:coITlcnd"lti.::m: As.:!. n:,:tt..:r .,r p:.licy, b'l.c. c 'nduct dis­
ch"'.Tgcs sh ;,uld n.lt bi] ....djudg...:d cxct:~t in C"1SCS where the offense
involves nnr .... l turpitud..::, 0T lIh~rc th... "'ceuso,' is neither
presently n.Jr pros;>cctivcly of :on:,-" v"'luc t· the service."

The Keeffe Rc:,-,rt:

"2. Disch"'-rrre3: The types If n"'.v".l. disc:. _1'go..lS ""-rc nw:lCrous
.:md th<3 distincti ")ns bet"lecn thu.-:l a1'", but little und'::1'st, d by
tho gener"'l pUblic, ~d, it w)ul~ s.'o, by m~ot DDnbors jf the
n",-v,l s~rvic~. This is ,no ~f the rc~sons tho B~rd hesit~ted

to rccxr:1I.m~ inr:cdi ...to dlsch"'.rgo in 1"'~'ly C:'1.:o'::Js, .l' ::l. ch·...nge
in tho f::'lr.: of disch...ree, ."!.lthough in n v~ry f..:n c",,-s,.)s its rec­
o~ln:m('1.ti.)n t·) k this f'm.

lIThis ouch S,.Cf.$ to b~ true under the v:-'1'ious st.1.tutcs ""-nd
rcgul~ti "'ns rel~.ting t., discharges:

nUnder the Selective Service :,ct 1. r.1"'.0 cl.ischnreed fran the
N:'l.V~r with either ,'1 dishon)r...blc disch'trgu I")r .:1 ba.d c.mduct dis­
chnrgc is b:'..rrvd frnr.l public l.;r:tpl?yr.l.:nt -by th..:: Vnl ted Statcs
G:wCI'l1!lcnt. It docs n'Jt Sl.icn tn or-.tter, in th\,l CC-SO ~f ". End
C'nduct Dinch,1rgc, :'ihcthcT it n,".S n-N.2.rdcd by a ,sUfU,'U"y or n
gener,l court narti~l"

llAny dishon')r"'.blo disc~rgw "1' b",-rt c nrluct rtisch".rgc f1")F.l
..... g~nor ...l c'Jurt n'l.I'ti."11 \'Till c.,;privc <'. rrm "f b('nefits und·)r
the Se1'vicen~nls Re~djustncnt Act )f 1944. A B...d C0nduct Dis­
ch'1.rgo fnn ". su.'T~'1ry C''lurt if fnr nutiny, sp~,"ing, 0"1''''.1 turpi­
tude ~r l'rilful 'lnd persistent msc n(!uct r.l.".:: :Uso r)b ,1. n1Il of
the bl.lnefits un~cr this ;.ct. In c·.rt"in th...:r c ...sos ,"'.n un~csir~le

disch3rg~ will C.U3~ l~ss of these benefits.

1I.~ c?ll....t""rcl. st1.tutc, 'ftcn confusod by thl; publie with
the statute r~13tin€ to'disch~1'gcs, renders ~ pcrs n ineligible
t? bccr:nc a citizcn, r, if h:l is :l.lr...:ady :l citiz..:n, deprives
hl.D. of his citiz.:lnship, <:md rend.. TS hill L'"lc"'.n~:"'le 'f h Jldin!"
my fc.deral ~ffice, if he h5.s b:.::cn c'.nvict,.d"by :1 C')llrt I:1:J.rtin.l
')f desertion in tL-.:: of "'"'.1'. ;, rcc.::nt '1.":'k::nr'..~nt pr")vidcs th~t
~st r ....ti not· :lctivc '~uty, ':1' re,,;nlist."1~nt 'T in'mcti n, in
tLnC'~f w~r, sh...ll S~rv~ to rest-re the n ...ti n~litv )T citiz~n­
ship, m. l the: civil :"l1d pJlitic~.l rights, so L>st. ~
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rr,\lthough this statute rcl'1tcs to the offense, as evidenced
by conviction thereof, rather th~n to the foro of disch~rgc, it
becomes inportant t~ consider it in c~nncction'with the subject
of discharg~s, bcc.:\Usc of the recent .:'!J'J.Cndr.1cnt. F'Jr, by virtue
of this n..,cn~ntJ rcstorntbn ta c.ut:; h...s the effect of restoring
the citizenship previously lost. Conversely, a failure t?
rcstnrc ~ convicted deserter, and cXLcution of his dischrrr oJ
renders pcrr.~~cnt his loss of citizenship.

"Becaus..:: of the ab')vc 5(Jri .us c mscqucnccs of ;\ dish'Jnornblc
or b~d C0nauct dischcrgc, nnd ~f ~ discharge b~scd upon a con­
viction of ~rtinc desertion, thu 3';.rd h~s suggested, in
Section VII of this R.:.pr:>rt, th:lt .... dish'·m-,r ...bl~ nr b,1{l' C nduct
discharge be executed ~nl7 up~n 0r1er f the S0cr~t~ry, 0f his
duly desiG"~ted r~pr~sent~tive. Such ~ pr~codurc h~s ~lr~a~

been proposo~ by th~ l:cGuirc, '.'hite, Judge .~rvoc~tc General., ~nd

Tedrow-Finn ~r.'lft ~rticles. It is c ntcnpi~t.:'l t:t.:l.t (.;x..::cuti'Jn
of such a ~isch:'1rgc \: ulrl b ",rc.cr",c nly :lfter r0vicvr by the
proposed Sentence Review Board.

'IIThcre is another ro~s?n why this pr ·cerl.ure w"'uld be \.jvis­
able. .... r.ish.'n"lrable or bad c1nduct disch.1.rgc f '1n ...nlisted.
nan is c"np,1.rablc t th...: disr.tisS:ll f an 2fficcr. B"lth h:lve
th", san~ 5cri;us c,nsequcnces. The l~tter can be cnrri",ct into
execution .oly "\ftl.,;r th~ case hns becn C" 'nfirocd by the Prcsic!ent
or SecNtary. T.J pcrr.ri.t executirm 'f ,~c'ishon'Tn.ble r bn.d
conduct dischnrge of an enlist0d I:L:!.n 'ltithcut requiring 0. sub­
stantially equivalent review is t~ apply a double standard of
justice. It is perhaps for this reason that .1.11 the craft
articles which rmve been prop,)sed pr~vide for exccutinn ~f 3­

discharge 'nly up'm order of the Sccr~t....ry, or his ~ul:r desig­
nated rerresent.1.tivc. The B')n.rd c'.:>ncurs in th... ge pr)p0sals.

lilt is bclievc(1 that tho .\rl.visory Council sh~ulc~ r..lviCl'/
tho whole subject of discharges, in th... lieht of the ~bovo

discussion. The .\dvisory C')uncil should' ....1so consider whether
the 1isch..1.rge syster., coul~ be siop1ific~1, ....nf' th.J nurber of
different l~inds of c'isch:.rgcs reduced. In this c ~nnecti)n, the
Council shJul-\ c-nsic1er whether the b':'.d c~n'~uct clisch:1.TGe sh.,uld
be c0ntinu~d ~n~ whether the s~1.ry court ~~rtial shoul~ c~ntinue

to h~vc the po~cr to i. se it.

"Fro::l tine t tL:0 the Board I s reviewers NC'"lnnencted th.'\t .:t
dish ,nl1r:l.b1.;l ,~isch.1.rge be ch....ngc1 tr) .... bn.~ c('n~uct ·'ischnr;:,,-,. Too
B~I.:tTf! 1 S r~luctonce to apprr'lvc such rcc"r.lr'.en~c.ti1ns lI'"!,S b.:'.s..:ld
princip.1.11y upon its in ....bility to Qscovcr nny substantial
difference beb-lCen the two. ,\s st'1.te ~ .1.b'Jve, -.ch such lisch-3.rGe
frnrn .... G~ner~ c~urt r.k1.rti~l deprives th~ r~cipi~nt ,f public
cnploynent ~~ bClncfits ~~Lor th... Servic.JDCn's ~adjustQ~nt ~ct

,f 1944. Un,ler these cirCu.~t-..rICCS th.. Bo.... rc:. felt th1.t theN W....S
no substnnti~ re~son try rcc~nn n~ :l. chanee in th.. f~rn of discharge.

liOn th... qu~sti ~n ,'llcthe:r th~ sur:no.ry c')urt o,1.rti:'\l sh.,uld



c':lntinu,~ ti) h'\V~ thi.: ro~fCr t) ir.1pQSC ~ bad c'>nduct disch:".rg<.:, the
follo;'dnC statistics ~r~ ')f interest. They in~icntc th~t sumnary
courts nartinI h,we used this f')ro If pU!1ishocnt but sp<lrL'1gly.

1946
Triols by Pr:·bntion
Sw:n.~r:r Br'.d CY.1~uct Granted

i :onth C"'urt -"'.rtL..' Oischnr·cs ;.pprovcd (6 MOS.)

Jan • 4417 166 109 77.
Feb. 3152 167 74 93

: ''"1.1'. 4516 172 92 80

,ipr. 3717 148 77 71

- :-"'Ly 3392 140 80 60

Ju.'1C 2319 148 81 67

Jul¥ 2718 104 64 40

:"ue· . 3038 138 76 62

Sept. 1962 96 58 38-- -
T!tnls 29,231 1299 711 588

-lWigur;::s supplied by Captain 8untcr '10 ,x1 of th.; Bureau af N:w·'l.l -:'crs""lnn01.
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lilt h,1.5 been su::gcstcfl th~t th... p'~VTor of the sU"1l;nry court
rr.~rtinl to irposc c~nfincn~nt be sub3t~~tinlly increased. If this
is dono, it nir,ht renovo th_ r1.:65)n f')r th~t c~urt h~ving povror
t> give n bw~ c'n':uct ctisch~rG<J. 0n th ... 0thor"h·1.n rJ, it ;-U.'1ht
be "!, r0'15,n 'I:h.."/ such pO"..:::lr sh:ml,t b._ cl"\ntinu .. _~. Thcr0 nir;ht, ':)f
cour~oi 1? ... S'JI1.. inCr0':l.S0 ~n th" n~J:ler of tr~:'.ls by concr.1.1 court
O-1.rb..'l ~f th~ p,'Her to g~vr..: :1 b.-v. c 'n(~uct cl.~sch~rg..: '1·ti..lre taken
D.l'tiJ.] fr'}D th(; 5\.111r.lLl.r'J CQurt r.t'lrtinl.

tlIn ;my cv<.Ont, no bad c. n-:1uct lisch."..rC", wh"th( r L-:p""scd
by :. ccner'll nr .:'!. SUfu:'!.:J'y c~urt ;.:':.rti~l sh 'ulrl b c ....rri..:d into
cxccuti",n ..·rith".ut rQVi011 by 1. Scnt<.:ncoJ Rl,,)vL \1 B6 rt1 "'.ll,l the
Sccrct.:.ry or his ltuly 3.!Jp::>intec. rcpr<.:scntr-tives.

"The first D;:lil--.ntinl: Rc~ ,rt r0C "In! cnc.:crl. t'1:lt thv su:-r.vy
c)urtls· \"lcr t in.r:''":sc ~ b1.d c-n(~uct 4isch.:trec sh--ul,' b.:l r0c:m­
si1cNcl. Th... Bon.rd belicvZ:s th.1.t th" pr)pcso{~ :ldvis .ry C1uncil
sh ul~ stur~~ this qUQsti0n.



The V~dcrbilt Rcp0rt (~rqy) rccGnn~nds:

The Scconr. B:".11-mtinu, ::cGuirc J nn' /hitll rce n.I"l:md"!.tinns
dn not ned t·) nbovc.

lITh...rc sh'1ul~ be an :l-:,~iti n....i t~-p0 ..,r ·l.isch'lr&.:..; omol:t,
n r!isch~rGc fJr unfitness sir1il.:lT t l'l, 5 -callcc. lIblu-: disch~rgc"

in Dreier th~t ~ sentence -f ~ish noriblu 'isch~rco sh)ul~ be
r0scrv"::G r -,r cxccption::l1.l~r ;:;r ....vc :-.n'· hcin0us C'ff ....ns.:.:s. II

lOB,...
P.B

II RECO:'''~D.\TION:

1:cn"'r~:iun f~,r the '\rn::J J .•G fr~r.1 the St'1.tut"lry R",vision
Gr0Up, llm" ;.:n~il.t DivisiC'n, o_o,e, ,i,::l,L'; 6 :.lIb. 148, incic:l.ted
that since H. '. 108 h:lS ""nl~' ..... c-Utltcri:\l relati.mship to
r:rilit:lry justice, it r.li.:;ht be l.l:icin:'.te(~ fT'rl the :.rticlcs of
"f.'!.r l.n~l pl-l.ccd ols~Hherc in the U. s. Code •.

lithe BO'\rd rccomncnc's th.:lt the .\dvisory Cl"!uncil stud~,.

tho wholc'subj~ct ~f disch~rgcsJ b~th r.isciplinary nnd ~­
istratiVI,,). Such study "i.ll be l.ssistcn sr""o.tly by th.:: curNnt
study of Joint .hny-tbv;: ?crs ~·nnlJl B ).:lru which He W1~crst

is c':'nsidcring th.::l rcconn~n1.:lti -:1 of uniforc types of c1J.S­

ch:'1rgo..ls f' r both scrvic.::s. II
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Uniform Code of Uilitarv Justice-- '

Subject: Oath of Enlistncnt, A. W. 109.

T. Arr~ Provisions

Uo cor.ncr.t.

2. ~;a.nu:11 for Courts-Hartial

1. Articl..:s of Har

Navy Provisions
~ -II.

No change.

"ART; 109. oath of Enlistmr.t.- At the ti.1C of ~is cnlist­
oont, ;::v.;;.ry soldier shall take the following oath or affirna­
tion: II, do solcrmly s\lcar (or affim) that I
\ri..ll b..:ar true faith and allegiance to the Uritcd States

. of A-...:ricaj that I Viill serve th..:n hon.... stl:r and faithfully
"gainst all their cnemes rmocso.::vcrj a.nd thet I will obey
the orders of the ~~sidcnt of the United States and the
orders of the offic~rs appointed ov~r ~~, accordL~g to
the ruh.:s and Articles of '.ar. I TI-.is oath or affimation
nay b..: tak~n b~forc an~ officer."

J. Public L~w 759--BOth Congross, Chaptvr 625-2D Sossion

1. Articles for tho Govcrnncnt of the Navy

I~o like provision.

I

34 v.s.c. 593 provides that Navy offic~rs and enlist~d

ncn shall take the oath of allegiance provided for officers
and men of the Ar~' and llarinc Corps.

III. Differences

•,
None except that oath is included in Articles of Har

and Title 34 U.S. Code.

IV. Reconncndations

The Statutory Revision Group of the Army Conptrollerts
Office indicates that this provision might be o~tted fron the
Articles of V:ar. Letter CS~"'.::-L, 6 Aug. '48.

FEL - 1
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Unifonn Code 2.f. Hilitary Justice

Subject: certain Articles to be Read and Explained.
A. :1. liD •

I. ~ Provisions

1. Articles of '.;ar

"ART. 110. eertain Articles to be Read and 3xplained.--Articles
1, 2, and 29, 5~ to 96, inclusive, and 104 to 109, inclusive,
shall be read and explained'to eve~y soldier at the time of
his enlistlnent or muster in, or Vlithin six days thereafter,
and shall be read and e>q:llained once every six nonths to the
soldiers of every garrison, regiment, or com~ny in the service
of the United States. II

2. Hanual for Courts-L!artial

11Par. 126. Courts-:!artial-RUL::S OF E ID~1CS--:·isccll.mcous

Eattcrs.

lIa, Intent--Ignorance of Law-Ieno:'ance of the law is not
an excuse for a cri....unal :lct. This rule r,my be partially
relaJr..ed by courts-martial in the trial for purely military
offenses of soldiors recently enlisted.

"For example, a recruit might bo pcrl.uttcd to show that
the Articles of Har had nover b..::cn read to him as requ:i· ~d by
A. W. 110. Uhile such evidence would not amount to a C:\..:l'lJnse,
it could be regarded by the court as an extenuating circwnstancc. l1

:3. Public Law 759--BOth Congress, Chapter 625, 2D Session

"Sec. 240. Article 110 is amended to read as follows:

II ..\RT. 110. C'!:P.'rAIN ARTICr..cS OF -AR 'IT) BB P.EAD ()f/' ,:v!1LAINED­
Articles 1, 2, 24, 28, 29, 54 to 97, L~c1usive, 104 to 109, in­
clusive, and 121 shall be read or carefully \";xplain,;d to evury
soldier at the time'of his enlist~nt or must~r in, or \dtbin
six days thereafter, and shall be read or cxplain0d once .;;vcry
six months to the 501di;:lrs of cv"ry garrison, rcgi.I!lunt, or conpany
in the service of the United Stat...:s. And a comr>l....te toxt of
the Art::'clcs of Jar and of the I:anual for Courts-Hartisl shall
be nade available to any soldier, upon his Nqucst, for his
personal ;:..xa;.ri.nation. II

II. Navy Provisions

Articles for the Govern'Il..nt of thi:! I~avy

IIA.RT. 20 •..••.....• ::Wary comma.'1ding officer of a vessel in tho
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•
lJavy shall obey the following rules:

"Tenth ( •.......• ). -- He shall cause the Articles for the
Govcrt'lJ'rCnt of the Uavy to bJ hung up in some public part of "the
ship and read once a month to his ship I s company. . ....•...•• II

2. Proposed Navy Bill

1. V"'ndcrbilt Report, page 12.

III. Diff~r:nccs

IV. Recommcnd~tions

Article 20 is rcnumburod as Article 3 and amended
follows:

UavoJ. Courts :'.I'ld Bo~rds do.;s not cO:1tain 1.n" r)l'OV1S10n th:'. t
if a man enn show ttlat .\.G.1L rove never blJcn rc;d to him, such
evidenc0 can be rugard0d by tho court as an ~A-t(.;nu<l.ting circum­
stance.

rrSpcciJ.l cmphJ.sis should be pl·:\ccd upon the 03duc1.tion ~d
instruction of enlisted men .dth respect to Army justice. The
Articles of Wur shaull not only be read; they should be expl:\incd.
The instructions should not be confin....d to A~ticlcs r~lating

to punishm..:nt of .:.:nlisted. r.:t0n, but should include the :\.Tticlcs
d..:lnlL'lg 1'ith the rights :"..Od too prot,.ction of enlist03d men, ::;uch
.lS Articles of ·h~ 24, 97, ·~1 121.

11 Fnrttx:: r, the nc.ture ·'.!1.d th_ function of general courts­
Ill<u-tial, speci -:1. courts-oortial, sUlIlf:l3ry courts-r....1.rti...~, und
cO~"1ny punish.r:xmt should b.. expl;rl.ncd. The ..:nlist0d f..."'.l1 should
be taught thi"\.t amy dis ciplinc and army cQurts-m.'1rtiJ.l .:lro nCccSSfir'J
for his comfort, Pl'ot..:ction .:md safety; imd thn,t"thc :.rr.ty judi-
ci<:1 syst~m is not sor,,~thing for usc ag.rinst hm, but sor.cthing
which narks for him. II

The prov1s1ons in the present h.G.N. for postL~ tho Articles
o.nd reading them monthly to ship1s corr.pany h!'\vo be.::n cli..mi.natcd
in the,; proposed Navy bill. It is und.... rstood that similar ;')TO­

visions d.ll be cont~incd in a ;lC\'! edition of Havr R.::gulations
.."rhich is now being prcp..J.r~d.

IISee. 13.
to read as

II Art. 3. Officers and all others in authority 1n the naval
service shall take all necessary and !:lropcr ncasuros, under the
laws, regulations, and cnstoms of the naval service to promote
and safeguard th~ moral~, the physical well-being and tho general
\·.~lfarc of the officers and enlisted persons under thei' cOllllJ<1nd
or ch3.rgo. 11

2.

1.•

•
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Kcwffc Report, pago 289.

"Although it has bc~n said by sane tm t tho reading of
the Article s to an assembly of naval pcrsoTUlcl f1.ils to accom­
plish its purpose, nevertheless, it is felt that sOnJ:!thing is
nccomplish3d by this reading and that it should be improved
rather than abolished. II

-•

•
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