


Uniform Code of ilitary Justice

Subject: Appointment of Trial Judge Advocates and Counscl, A%, 11,

I. Army Provisions

1. Articles of War

"ART, 11. Appointrent of Trial Judge Advocstes and Coun-
s¢l,—For cach gencral or special court-nartial the authority
appointing the court shall-appoint 2 trial judge advo-
catc and a defoense counsel, and for cach general court-
martial onc or mor2 assistant tricl judge advocates and
one or norce assistant defense counscl when noccssary:
Provided, however, That no officer who hos acted as piember,
trial judge advocate, assistant trial judge advoc-te,
defonse counscl, or assistant defense counscl in any casc
shall subscquently nct as staff judge advoeate to the
rovicving or confirming ~uthority upon the same casc.”

2, Public Law 759--80th Congrcss, Ch-pter 525, 2D Session

".NT. 11. Appointnent of Trinl Judge Advocatos and
Counsel,—=For cach general or spoecial court-martial the
authority appointing tho court shall' appaint a trial
judge advocate and a defensc counscl, and one or more
assistant trial judge advocates and onc of norc assistant
defense counscl when nccessary: Provided, That the trial
judge advocate and cdefense counsel of cach gencral court-
martial shall, if availsble, be nembers of the Judge
Advocatec Goneral's Departrent or officers who arc members
of the bar of a Federal court or of the highcst-court of

a Statc of the United States: Provided further, That in
all cases in which the officer appointed as trinl judge
advoeate shall be a member of the Judge Advocate Generalls
Depertnent, or an officer who is a nmembor of the-bar of a
Federal court or of the highest court of a State, the
officer anppointcd as defensc counsel shall likewise be

a2 nomber of the Judge Advocate General's Deprriment or

an officer vho is a pember of the bar of a Federal court or
of thoe highest court of a 3State of the United Stotes:
Provided further, Than whon the zccuscd is represcnted by
counsel of his ovm sclection and does not desire the pre-
sence of the rcgularly appointed defensc counscl or
assistant defense counscl, the latter any be excused by the
precsident of the court:- Provided further, That no person
who hns acted as member, trial judge advocate, assistant
trinl jucge adwocate or investigating officer in any

case shall subscquently act in the sanc case 2s




defense counsel or assistant defensc counsel unless -
expressly requested by the accused: Provided further,
That no person vwho has acted as member, defensc counsel,
assistant defcnse couns:1l, or investigating officer

in any casc sh2ll subscquently act in the same case

as a member of the prosccution: Provided further, That-
no person who has acted as member, trial judge advocate,
assistant trial judge ~dvocate, defense counsel, assistent
dofense counscl, or investigating officer in any case
shall subscguently act as 2 staff judge advoeate to the
rcvicwing or confirming authority upon the same casec,"

II. lavy Provisions

1. Articles for the Government of the Unitad Statcs Navy

a, There is no similar nrovision in the A,G.N, for the appoint-
ment of the judge advocate for the general court martial,
Such authority is implicd in thc provisions for the
appointment of the court itself, A.G.NJ. 40 provides
for oaths for a judge advocate and for the judge advocate
"or person officiating as such" to administor the oaths
to the court,

b, A.G.H, 27 "Constitution of summary courts martial.--4
sumnary court nartial shell consist of three officers
not below the rank of cnsign, as members, and of a2 re-
corder, The comanander of a2 ship may order any officer
under his command to 2ct as such recorder.”

2. Naval Courts and Boards
a, NCEB scetion 350, page 198: '"The authority to convene

a gencral court martial implies the power to appoint
the judge advocate. The authority to appoint the
recorder of a summary court martial is specifically
given by the 27th A.G.!.; of a deck court by the 64th
A,G.li,, subscetion (c). When, thercfore, it is decided
to asscmble 2 general ceurt martial, the convening
authority - shall sclect-a competont commissioned officer
who shall, if possible, not be-liablc to summons as
a naterial witness in the case, to perform the duties
of judge advoecate, and shall name him as such in the
precept; Similarly, in the case of a summary court

2 marticl, a commissioned or warrant officer shall be
named; and in the case of a deck court & compctent
enlisted man, The judge advocate is in his military
character responsiblce for the proper discharge of his
duty to thc convening ~uthority.®




3.

bo

1'C&B section 356, mage 200: "The accusced is cntitled
to counscl as a right, ~nd whcnever practicnbic to
counscl of his choice, The court c~n not properly
deny him the assistance of 2 professional or other
adviser, Enlisted mon to be tricd shall be advised
particulariy of their rights ~nd should be reprosented
by counszl, if practieable, unless they explicitly

state’in open court that tﬂcy do not desire such assis-—

tancc., Should thc accuscd state that he does

not desirc

counscl hc shall be informed by the court that counsel
-

will be assigned him should he so desire, and
be adviscd to ccnsult counsel before deciding

with the casc without counscl, A stotemont the

he shall
to procecd
t this

section has becon complicd with shall bo entercd upon

o

the rccord of

proccedings. It should bc borne in mind,

howcver, that the convening nuthar1ty has no powcr to
force counscl upon an accused unless the accused is
nentally incompetint 2nd thercby unable to look after
his own intercsts, In such n casc, whcen mental incompe-

toncy becomes known, the casc becomes one for

2 doctor

rather than a court, Foilure to comply with reoquest

of a2ccuscd that counscl be provided him is a T

arror, !

Prouosuj u“v' Bill

b,

"ART, 18 (b) For cvery swmiry court martial,
vening autherity shall appoint a prosccutor an

atal

the con-
d a defonse

counsel, wvho shall be persons qualificd to perform such

duties, This shall not affcét the right of th
to counszl of his ovn choice,!

"ART, 24 (b) For overy genoral court martial,
ing authority shnll appoint: (1) & prosccutor
defense counscl, who shall be certified by the
Goneral as persons aualified to perform such

e accused

the conven-
and 2
Judge Advocatc

cutics, but

the appointrnient of such defonsc counscl shall not affect

tho right. of the person accused to counscl of
choice; and (2) a judge advocate, whosc dutics

III, Differcnccs

hls orm
#* R M

The Army uscs the title "trial judge advocate." The

llavy bill uscs "prosccutor,"
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P.L. 759 providcs for assistant trial judge acdvo-
catos and assistant defensé counscl, The Navy has no
provision for such offices, (C0 174-1918, 156; CO
2-1925, 9 G0 3-1944, 439).

P.L, 759 provides that the t
defense counscl shall, if available,
or officers who arc mcmbers of 2 bar, The Havy Bill
orovides that those officers shall be "porsons qualificed to
perform such dutics" in the SCIf and "certificd 33'thc Judge
Advocate Goneral a$ persons ounlificd to perfornm such

dutics” in the GG,

ial judge advocate and
be members of the JAGD

P.L. 759 providcs for th: oxcusc by the president of
thc C“urt of the docfonsc counscl vhon accuscd has
counscl of his ovn scicction and does not dosirc the ap-
nointed counsel. The Navy makes no nrovision for such
cxcusc,
P.L. 759 provides thot no person who has actced as
member, ‘trial judge advocate or assistant trinl judge
advocate, or _nv»sti rating officer shall subsccuently
act as defense CDUﬂSLl in the same case exccpt by cxprcss
request by the accused; that no person who has acted -

as member, defensc counscl ssistant defeonse counsel, or
investigating officer shnll subs aquently act as nuwbcr of
the prns“cutlon° and that no“person who has acted as
member, trial judge advnecate, assistant trial judge advo-
cate, defense counscl, assistant defense counsel, or
investigating officer shall subscquently act ns stﬁff
judge advoente to the revicwing or confirming authority
upon the same ca2se, The Navy has no similnr provisions
but has held it fatal crror for the convening authority

o sit-on SCIf and then-roviéw the procecdings. (CHD
9-1932, 12; CI'0 9-1932, 15).

The defense counsel shall have cqunl professioncl
aunlifications to the trial judge ndvoenate. The Navy
does not speecificnlly provid: for this,

IV. Roccommended Provisions

The Kecffe Report, page 92, 93, & 94 contrins the
following recaommendationss:

n(1) Munlified officers vho are lawycers should be pro-
vided to net as prosecuting lawyers and-defonsc
counscl for-every general court martial, and, vhen
practiesble, for cvery sumary court martial,




JEC

11(2)

"(3)

"(4)

"(7)

u
N

Both prosccuting attorncy and dcfonse counscl
should be officcrs whose qualifieations hnve
; T

be-n approved by the Judge Advoezte General,
cither by virtuc of his being a Lcgal Duty

Specialist or as otherwisc having the requisite
legal training and expericnce,

osccuting attorney and defense counse
be subject only to the supervision of
ge Advocate Gencral in the performance

In sclecting officcrs for thesc positions the
Judge advocate Genoral should do his best to
e to it that defense and prosccution. lawyers

re of cqusl ability.

The cbove recommendations should not af
any way the present right (i.C.&B,., Scct
356), of an accused to counscl of h
choice, civilian or naval, vhen such
able, to conduct his trial or =ppeal.

The Ballantine Report, 1946, page 8, commonts "The

recormended change in the status of tho judge ~dveoeate
pre-supposcs the appointriont of another qualified indi-
vidunl to nct as prosccutor, It is also assumed that
provision for the counscl for the defense will-be con-
tinucd," The Ballantine Report, 1943, page 12, reccomm-
snded that o defense counsél should bo appointed for
aach general court martial, to represent 2all accused
nen who nre not othervise representod and to assist,

if recquested to do so, other counsel sclected by
accuscd ren.,







Uniform Code of Military Justice

Sub ject:

dw

s

3.

1,

articles of VWar

—

Jurisdiction of General Courts-lartial, A.V. 12,

I. Army Frovisions

n'RT. 12. General Courts-liartial ,—Goncral courts-martial
shall have power to try 1ny person subjcet to military law-
for any crime or offcnsc made punishable by these articles,
and any uuh person ¥ho by the law of war is subjeet to
trial oy military tribunals; Provided, That no officer shall
be brought to trial before a2 general court-martial appointed
by the Supcrintendent of the liilitary cademy: Provided
further, That the officer competent to appoint 2 goneral
court-martial for the trial of any particular casc noy,

vhen in his judgement the intorcst of the scrvice shall so
reguire, causc any case to be tried by o spceial court-
martial notwithstanding the limit~ations upon the jurisdic-
tion of the speeinl court-martinl as to offenses sct out

in rtiecle 13; but the limitations upon Jlrlsdlctlop ns to
persons and upon punishing poucr sct out in said Articles
sho1ll be observed,"

.

Hnnual for Courts-linrtial

Adds nothing,

Public Law 759—80th Congress, Chopter 625, 2D Scssion

nSnC, 209. Article 12 is amonded to read as follows:

"ART, 12, GUOIGR.L COURTS-'L\RTL.L.--Gcneral courts-
martial shall have powcr to try onrr person subject to
military law for any crimec or offonsc made punishable
by theso articles, =nd any ﬁthvr person vho by the law
of war is subject to trial by military tribunals:
Providod, That general courts-martinsl shall have power
to adjudge any punishment authorized by law or tho custom
of the scrvice includin ing a bad-conduct ﬁlsu“-rgc."

If., Hnvy Provisions

irticles for the Government of the Unitecd Statoes Navy

There is no specific provision stating jurisdiction of
general courts-martial,
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"ART, 22, (a) Offensc not Spccificd, -All offcnses com-
nitted by pcrsons belonging to the Navy which are not
specified in the forcgoing :rticlcs shall be punished

\§ a court martial may dircct.m

"ART. 35, .JAuthority to inflict summary court-martial pun-
ishmonts,——iny puﬂiSTuJﬂt vhich a suudz‘" court martial is
““tho_*de to inflict mhy bo

-r g B .1—-‘ n
Maval Courts and Boar:ds

jurisdiction of general courts-
martin l

Pronoscd Navy Bill

"SEC. 47.

w.RT, 23. 4 general court martial shall have juris-
diction to try and punish any person subject to the
.rticles for the Govermment of the Navy for any offa
ngeinst said articles,n

uSEC, 25.
" RT. 35 is rcnumbored as articlc 30."
"SRC. 47

"ART, 5 (d) The following shall be offonsc against
the Articles for the Government of the lNavy:

"First, Viol=tions of thc eriminal laws of the
United States, whonever cnacted, during the time
such laws 2re in force; and any limitation as to
Territorial jurisdiction shnll not apnly.

"Sceond., Viol~tions of the treatics or- conventions

the United States, whenever adopted, during the
time such treaties or conventions arc in force,

"Third, iolations of such criminal laws of a Statc,
Territory, District, or posscssion of the Unitx
Statcs, or any politiC" subdivision- thercof, in
which the acts or omissions oceurred, =s arc in force
at the datz of the passage of this Act and at the
time thcy occurrcd,
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P. 3

"Fourth, Violations of the laws, orders, rcgulations,
or customs of thc n~val scrvice,

"Fifth., Violations of thc law of war,"

Both jrmy and Havy general courts-martial have
jurisdiction to try any pcrson subjoct to military law
or the A.G.N. ruspeetively. Army genceral courts-mortial
also have jurisdiction to try any other person for offenses
against the law of war, whilc the Havy goncral court
does not, “Apparcntly, other offcnders against the
law of war, arc tried by flavy extraordinary tribunals
no% covered in the A.G.H. (Sce proposcd A.G.N. Art,
5 (f)).

™

*or persons subject to military law, sce C.S.,

-

-

s to Offonscs

Both irmy and Navy general court-martisl have power
to try persons for all offcnscs sgainst the Articles of
Jdar or A.G.MN. respectively,

See C,S., AW, 96 for violations of state and federal
eriminal lows of treatics and conventions of the U.S., and
of the laws of war,

The proposed Navy bill contains a general provision
as to jurisdiction of the A.G.lI, a§ to offenses, while
the amended Articles of liar do not,

Punishmont

The amended AW, 12 states that o goneral court-
martial may imposc any punishment authorized by law
or thé custom of the service, vhile the corresponding
A.G.H, article states that a genoerzl courts-martial
may imposc any punishment nuthorized for a summary
(N~vy) court-martial, As the punishmont authorized
to be adjudged by a summary court-martial (Navy) arc
very linited, the authority for a Navy general court-
martial to impose greator punishments is infoerred from
the provisions that a Navy genernl court-martial has the
povicr to punish any offense against the A,G.N. and that
the court shall impose an acequntc punishoent,
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is to punishments which general courts nmoy imposc,
scc dAppendix to this ;U“,_‘.L_va study.

AJdl. 12 as smpondod
courts-partial to jucg 1
is the only nunishment sp cifiC'lly stat.d
and might be nloe ] o

M Blew UG sl

- |

has o bad-eonduct dischargs, ” as
= e S e ol S e e
tc a.il, 108 and ADRCNAIX D ehtay tuble: Dtk
IV. Recommcndations

=
.

None of the reports contzin any recomucndntion os
T,

to chonge the jurisdiction of general courts-mortial
to persons,

ons subject to milit~ry law in goneral,

A8 to pencral discussion of offenscs, sec Appendix to

3. a8 to Punishnients

There are no recommendntions to limit the power of
general courts-martizl to impose punishment.,

is to limitation on punishnints, scc C.S., 4.7, L5.

Sce Appendix this article for authorized punishrents,

L -1




(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

Appendix

Permissible Punishments Army and Navy Courts-ifartial
(P.L. 759 and Proposed A.G.MN.)

X Indicates Court liny Impose Punishment

KIHD

Death
Dismissal (officer)

Dishonorable

Discharge

"Bad Conduct

Discharge

Confinement at
Hara Labor

Hard Labor 7/0
Confincrent
(1:cit 103:)

Nestriction

Deprivation Shore
Liberty

Loss of Pay

Detention of
Pay (7 Only)

Fine

Reprimand &
Adronition

Reduce jn Rank

(F}:)w

Loss Numbcrs
(Officer)

Reduction to
private
(officer)

Suspcnsion
(Officer)

NAVY

GENRAL SUIZZARY DECK

% -I—

. R

ok
X

X

X

O

IIONTHS 1 ONTH

6 TIONTHS 3 1IONTHS
3 H1ONTHS

6 HONTHS?% for 1
HONTH

To next Tor next
inferior inferior

(NCceB -
622 n.24)

ARY
TNERIL SPECLAL
B2
x>
2
X X
X 77 6 1ONTHS
=r2
3 MONTHS 3 HONTHS

3 MONTHS 3 I'ONTHS
(crT 103f)

a8
), 3§ 2/3 for
6 MONTHS

2/3 for 2/3 for
3 HONTHS 3 1IONTHS

X X

X
To pri~ To private
vate only
only

(*cit 10Le)
X (o X
103h)

in lieu
of dis-
missal

only

X X (uc
103h)

1 MONTH

1 MONTH

3 MONTHS

2/3 for
1 MONTH

2/3 for
1 MONTH

X

To private
only




ippendix (Cont'd)

Pernmissible Punishments Army and Navy Courts-lortial
(P.L. 759 and Proposcd A.G.N.)

X Indicates Court ilay Imnmosc Punishment
NAVY ARTY

.

INERLL SUI2URY DECK GENERAL SPECLL SUILLiRY

(16) Loss Seniority X Gvach Warrant 0., Nurses, ctc,
(‘hrrant 0.) 622 n.24) trecated as officers.

(17) Solitary Confine- X 30°'DAYS 20 DAYS
riecnt on Bread
and ‘later vdth
Full Ration
Lvery 3rd Day

. Cruel and Unusual PROHIBTTED -~ STE C.S., A0, 41,

NOTES

~

Death can be adjudged .‘.'ll? for an offense which specificall
3 & X
‘DI‘-JV]'.C‘_C!& for it 2

Under AW, death is mandatory in casc of spies (A.W. 82) and
either death or life imprisonment is mandatory for premeditated
murder (AW, 92). Navy has no mandatory punishments,

Dismissal is mandatory under A.W, 95, conduct unbecoming an’
officer; A.W.56 falsc muster; A.W. 57, false returns; and AW,
87 personal interest in sale of provisions.

Officér must be-dismissad if séntenéed to confinement or hard
labor, N.C.&B. 622 n.2L, MCM 103c .

Arny enlisted mon must be given dishonorable discharge if nmore
than six months'confincment, 171! 104b, Vanderbilt Report
disapproves,

Whon Navy enlisted man is sentonced to nmore than threc months!
confincnent, he should be reduced to lowest rating, N.C.&B.
622 n,21, 1CM 10Lc,




Appendix (cont!'d)

/. Navy surnmnry court-martial may not adjudge more than loss of
pay per nmonth unless also bacd conduct discharge. N.C.&B. 4lLb.

- asr M - . - ~ = ; = 3 P - e i
< \y not adjudge loss of morc than 2/3 pay per month unless
ishonorable discharge, IiG. 10Lb,
Q. Not favorcd N.C.8B. 622 n. 2i.
10, Only confinement or restriction pay be imposced.
CO: BT . TIONS
General courts - not rcstricted cxcept as noted above,
'y spaeeial not restrictod excopt as ncted z2bave,
.
Havy sumnary - No cosmbinntions
e e i T o 1Y
l ss o nay not to execcold 3 nonths no

army sunmary - not restrictod excent as noted above and vhere
both ednfinencent and rostriction are imposod, both rmst be appor-
tioned,

Navy deck = no conbinntion execept loss of nay in addition to
solitary confincrnent on bread and vater, or confinenent or restriction,
or deprivation of shorc liberty.
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Uniform Code of Ifilitary Justice

Subject: Jurisdiction of Specizl Courts-liartial. AW, 13.

I. Army Provisions

1. Artiecles of Var

".RT. 13. Spceinl Courts=iartial,—Spoecinl courts-
nartial shall have power to try any person subject
to nilitary law for any crinc or ~ffunse not-capital
nace punishablc by thesc articles: Provicded, That
the President nmay, by rogulations, oxcept frem the
jurisdiction of specinl courts-nmartial any cliss

or classcs of persons subjoct to nilitory law,

"Special courts—-martiasl shell not have power to
adjudtge confinement in cxcess of six nonths, nor to
adjudge forfociture of morc than tuvo-thirds pay per
nonth for a period of not cxcceding six months,”

":RT. 12, General Courts-llartinl., ¢.es...Provided
further, That the officer competent to appoint a
general court-martial for the trizl of any particular
case may, vhen in his judgrment the intorest of the
sorvice shall so require, cause any casc to be tried
by a spceinl court-martial notwithstonding the limi-
tations upon the jurisdiction of the spceial court-
martial as to offenses set out in .Article 135 but the
limitations upon jurisdiction as to persons and upon
punishing power set out in said article shall be
nbserved, !

2. Yanual for Courts-liartial

Par. 14, Excopts officers from trial by spceial courts-
martial under authority of proviso,

A crime is not capital in nmeaning of A.V. 13 when limi-
tation on punishmcnt preseribed by President is less than
denth and cven though a2 crinc is capital, it may be tried
by a special court under the first proviso of-irt, 12,

But no crime or offense, capital or otherwise, nay be tricd
by 2 spccinl courts-martial if a mandatory punishnent is
prescribed which is beyond the power of the court to

1SSCSS.




3.

1.

Public

Nor can a special court-martial adjudge deathy dis-
honorable discharge of an enlisted man or dismissal
of an officer,

Low 759--80th Congress, Chapter 625-~-2D Session

nSEC, 210, Article 13 is ~monded to read as follows:

".RT. 13, SPECI'L COURTS-Z\RTL'L.—Special courts-
nartial shall have power to try any person subject to
military law for any crime or offense not capital nade
punishable by these articles: Provided, That the
officer conpetent to appoint 2 general court-mertial
for the tricl of any particular casc nay, whon in his
Judgment the intercsts of thc scrvice so require,
any case to be tried by a spocinl court-martinl not-
vithstanding the limitations upon the jurisdiction of
the spécial court-martizl as to offerises herein pres-
cribed,

"Special courts-martial, shall not have power to adjudge
dishonorable discharge or dismissal, or confinement in
excess of six months, nor to adjudge forfeiture of

more than two-thirds pay per month for a period of not
excecding six months: Provided, That subject to approval
of the sentence by an officer exercising goneral court-
martial jurisdiction and subject to appellate roview

by The Judge Advocate General and appellate agencies in
his office, a special court-martial may adjudge a bad-
concuet discharge in addition to other authorized punish-
ment: Provided further, That a bad-conduct discharge
shall not be adjudzed by a specinl court-martial unless a
complete record of the procecdings of and testimony
taken by the court is taken in the case,"

Proviso in A.'l, 12 repcaled,

II. Novy Provisions

Articles for the Government of the United States Navy

"ART, 26. Sumpary courts-martizl nmay be ordered upon
petty »fficers oand enlisted nen in the naval servicCecee..
for the trial of nffonses which such commanding of ficer
or commandant may Jeoén descrving of greater punishment
than he is ~uthorized to inflict, but not sufficicnt to
roquire trinl by 2 general court-martinl."




ART. 30; Pun{shments by surmary courts-pinrtial.—-
Sunmary courts martial nay sentence petty officers

and persons of inferior ratings to either a part

or the whole, as noy be appropriate, of any one of

the following punishments, namely:

"First. Discharge fron the scervice with bad
concduct discharge; but the sentence shall not
be c“rrlbﬁ into c¢ffoct in a2 foreign country.
"Sceond, Solitary confinoment, ncot exceeding
tnlqu '""5, on bread and vater, or on dinin-

ishcd rt i0ns.

"Third. Solitary confincmont not oxe
Vo epe
dnys.,

"Fourth. Confincment not cxceeding two months,

nos

Fifth, ’Reduction to next inferior rating.

"Sixth, Deprivation of liberty on shorc on
foreign station.

"Seventh, DRxtra police duties, and loss of
not to exceced thrée months, may be added to
of the above-mentioned punishments.!

31, Disrating for incompetency,—-\ summiry court
nartial may disrate any'rutCu purson for 1ncnnputuncy.”

Naval Courts and Boards

STC. 652, n.11. ‘hen an offonsc charged is of such
character that the punishrient which a1 swmnry coart
martial is authorized to inflict is not adequate, the
of fender should be brought to trial before a general
court unless it is impracticable to do so,

3, Proposed Navy Bill

"SEC, 18, drticlc 26 is rénurb .red as article 17 and
anended to read as fallows: *

.?‘. 17. Commanding officers of noval vessels and
such other officers in eommiand or in charge of naval forces
or agtivitics as may be designatod by the Scerctary of the
Navy may convence surmiary courts partial for the trinl of




enlistod persons regulzrly or temporarily under

their command or cherge far allcged offcnses deemed
deserving of greater punishment than he is authorized
to inflict, but not sufficient to require by genecral
court martial v

nSEC, 22. Article 30
ancndad to read as follows

" :RT. 20, (2) & summ~ry court martial shall have
power to impose cither a part or the whole of any one
»f the following punishocents:

-

"Fipst, Discherge with a bad-conduct discharge;
"Second, Reduction to the next inferior rank or
rating;

"Third, Solitary confinoerient on bread and wmter
with full ration every third day for a period not
oxceeding thirty day, to run consccutively;

"Fourth, Confinement, or restriction within stnted
limits, for a period not exceeding six months, to
run consccutively;

"Fifth, Deprivation of liberty on .shore for a
period not excceding three months, to run conse-
cutivelys

nSixth, Loss of pay not to exceed six months! pay.

"(b) Confincment for a-period not exceeding threc
months, to run consccutively, and loss of pay not to cx-
ceed threc nonths! pay moy be imposed in adcdition to a
bad conduct discharge; and loss of pay not to cxceed
six months! pay nny be imposed in addition to any one-
of the punishmonts cnumerated under (Third), (Fourth),
and (Fifth) of section (a) of this article,"

ART. 31 is rcpealed,
ITI. Differcnces
48 to Persons
Under the Amended Articles of Yar, spoeial courts-

martinl may try any persons subject to military law,
while under the Navy bill, only enlistcd persons under




the connond of the convening authority, may be tried
by Navy surmary courts-portial,

As to trial of officers by special court-riartial,
C.S., A.W. 16.

Offenscs

Under tho-interpreation of A,W. 13 in the Ilianual for
Courts-iiartial, the only offenscs that an Army
court-nartial nmay not try are, (1) murder (A.V
randatory sentence for preneditated nurder is
lifo inprisonmont; (2) false muster (A.Y. 56),
recturns (1.7, 57); personcl interest in sale
visions (.17, 87), and cwn“uct unbeconing an
€A.W. 95) which offenses carry a mancatory sont
ispmissal; and (3) snying (”.T. 62) which nust
by a general court by statute.

Accoriing to proposed article 17 of thé A.G.N., a
surnary court-partial could try any offense. There is
no specification in N,C.&B, as to which crimos are
trinble by sumniary courts except that the convening
suthority may exercisc his discretion. Howovor, Nevy
Departrent lettors state Navy policy in 'this regord,

Punishront
Sce Jippendix to C.S., AW. 12.
A8 to bad conduct r 1sch.rvv, sce Appendix to C.8., A, 54.

IV. Reconendations

» Persons

ae 1.7, 16 as to trial of officcrs by speeial
Linn :

courts=

Thers are no corments in Ballantine, [icGuire, Kccffc,
or Vanderbilt Reports or Novy JiG recomnondotions on trial
of other persons by special courts-nartinl.

2. ‘As to Offonscs
As offenscs trinble by special courtss=nortial are nore

or less dependent on punishment authorized, sec following
scetion,




to Punishment
The licGuirc Articles rocormmend that:

A Summary (Navy) court-martial shall have power to

1mpose:

1. Loss of pay not cxeceding 6 months; extra cutics not
excceoding 6 months, the performance of which shall-”
not, in itsclf, involve deprivation of liberty and,

of the following:

Bad conduct discharge;

Confinement not in cxcess of 6 months;

Salitary confinonent for not excecding 30 cays;

Reduction to next inferior rank or rating;

Deprivation of liberty not in cxcess of 6 months,
The First Ballantine Report recommiended that Navy

sunnary courts should be given powcr to adjudec econfincment

and loss of pay not cxecceding six months and that bad

con‘uct discharges should not be acdju’ped by specisl courts-

nartial unless the offense involves moral turpiture, or

where the accused is neither presently nor prospoctively

of any value to the service.

The Sceond Ballantine Report recomncnds:
i

"Increasc in Powers of Swwary Courts-inrtial.

Under the present lrticles for the Government of the
Navy, a Sumnmary Court-lartial is authorized to avard sen-
tinces of confinement not excceding ‘two months and loss of
pay not cxcceding throc months, For the rcasons stated
below, the Bonrd beliceves that the powers of punishment by
Sunnary Courts-lartial should be increased, 4 Summary
Court-liartial may try any enlisted person subject to
naval law, The sentence which it may inmnse is limited to
'any onc of sever~l punishments, including cdischarge fronm
the scorviec with & bad conduet discharpge,! to which may
bec added extra policc dutics and loss of pay not to exceed
thrco nonths, *hore 2 bad conduct discharge is awarded
by such 2 court, and is later mitigated, the result under
present provisiens is that there is ordinarily no punishnent,
a8 a matter of practice, General Courts-liartial arc prone
to regard their ninimum punishmont of confincment as six
months, thus there is 2 gap in the punishnment senle which
the Board feels should be closed, The Board recommond
an increasc in the powcrs of Summary Courts-lfartial as
follows:




Discharge with a bad conduct discharge,

Confinemoent for 2 period not excceding six
months, to run consecutively.

Sclitary confinement for a period not oxcec
50 days,

Reduction to the next inferior roating,

Deprivation of liberty on shore for a period not
excecding sixty days, to run consceutively,

Confincment for a period not-cxecerding three
months, to run consccutively, and loss of pay
not excoeding threc months may be ~adjudged in
addition to a2 bad conduct discharge, " No bad
corluct discharge shall be exccuted in a forcign
country.

tidoption of the above scale of punishments will, in
the opinion of the Board, reducc the number of General
Courts-liartial, Additional safeguards provided for the
rights of the accused (detail of a judse advocato is one)
arc belicved to be commensurate with the increasc of the
limitations of Summrry Court-liartial punishments as rce-
ormended, It is to be noted that the forepoing permits
a combinition of confinement, loss of pay, and bad conduct
discharge, In thc opinion of the Board, this flexibility
is dgsirable, im that it makes it possible for o mon to
be sentenced te a bad conduct discharpge to boe placdd on
probation without his cscaping punishment entircly,”

The Kceffe Report states:

"Nevertheless, the Board feels that the rate of
trial by peneral court-partidl could be reduced cven further
without impairing discipline, The Beard wns impresscd
by the nurber of cases reviewed by it what aprroved to
be relatively minor offensés had beéén referred to trial
by gencral courts-martial,..eseeesss

""The Board is of the opinion that cascs of this
ac

type, and they scem to be numcrous, should not g0

before gencral court-martial, The reasons thoy have gone
before general courts are, beside the spceeial eonditions
precscnted by vartine:




The limitcd sentencing power of the summary
court-nartial;

The limitations which have bucn placed on the
discrotion of convening authoritics in referring
ceses to trial,

"These reasons will be discussed scverally,

"a. 48 has becn pointed out both by the IleGuire
Cormittce and the Ballantine Comnittoe, the limitations
on thc sentencing powers of the sumnry court linve ro-
sultced in too‘great a gap between the sentcenec of the
general court, which by custom ncarly alimys inposcs a
scntonce including Jdischarge 2nd a fairly substantial
period of confinomont, and the summary court-nartinl,
whosc powers arc scvercly limited by law,

"The obvious solution is to increonsc the dignity
and power of the sumnary court-martizl so that it can
handle cascs of this nature without thc nocéssity of
rcsorting to trial by general court-martial, Such a
recamendntion has b:en made both by the lcGuire
Committec and by the Bnllantine Committee, This rocomuen-
dation is implemented in Article 4 (c¢) of the proposed
ifeGuire .rticles, with which the ‘Thite and Judge Advoeate
General draft articlds concur generally.

"The cnlargement of the powers of o summary court-
martial is o prerequisite to the rotontion of

the prestipe formerly attained by the gencral court-
martial. Trial by the lattor type of court should
be reversed for the most Sorious of military
offcnses and for fcolonies,

"The nature of the inercascd powers vhich should be
granted to the summary court-martial is 2 matter vhich -
the Advisory Council will have to considor. The HeGuire,
Thite, and Judge Advocate Genoral draft ~rticles reconnmend
forfoiturce, This is the present pover of the Jrmy speeial
court, It should bec nointed out hore that the USFET
Report hos rocomiended that the nowers of the Jrmy specinl
court-martial, alrc~cy greater than thosc of the Navy
surmary court-martial (éxecept that an JArmy special court
may not inposc a2 discharge), be still further increascd to
authorize confincrent up to one year, with appropriate
forfeiturcs, but without dishonorsble discharge (the
bad conduct cischarze is undnown to the Arny). If the Havy
surmary court posscsses this power, nany »f thoe-cascs
reforred to above could hawve boen tricd thercby, cven in
wartine,




"b, JAlthough in theory the convening aathority has
full control over the disposition of charges, his powers
anddiscretion in this respect arc severcly limited by
Department policy. i scries of letters on court-martial
policies have been promulgated by the Secretary of the
Navy, cstablishing policies”in regard to absaence offonses,
The latest of these lcttors, dated 12 October 1945, oneé
month aftcr V-J Day, prescribes, as a matter of policy,
that abscnce offcenses will be disposced of as follows:

n(1l) First Offense:

Abscnce over leave for over 30 days: General
court,

Abscnée without lecave for over 20 days: General
court,

Sccond abscnce offonses:

A1 offenders who were convicted by summary
court for their first abscnce offense, unless
the sccond was less than & days.

Third Absence Offenses:

All offonders with at least one prior conviction
by general or summary court, unless the third
abscnce vas less than 4L days,

Repeatod Absence Offenses:

-

In the discretion of the convening authorities,
regardless of the length of abscnce,

11issing Ship or liobile Unit:

411 cases, regardless of the length of absence,
in the absence of cxtenuating circumstances,

or unless the ship has mercly moved from one
pier or anchor2ze to another, or had only

gone on a trial or port repair run or loca
shakedovm,

nThe letter also provided that 2ll men more than L5
days absent should be charged with doscrtion. Policies
as to scntences, confinement, and other matiers were
also sct forth., Exceptions to thesc policies could be
made when spacinl circumstances So indicated, but in all
such cases the convening authority was required to state
his rcasons in his action,

AV 13




"The Board understands that a subscquent lotter
relaxing these policics considerably has recently becn
published.

"The Board realizes that these lcetters were rendered

ecessary by certain serious disciplinory problems which
arose during the war, This was particularly so with respoct
to missing ship, which during thc war wns tantomount to
descrtion., Even aftcer V-J Day, prolonged abscnces and
cases of missing ship interferred seriously vith the
dcmobilization program, The Board also realizes that it
is highly desirable to establish uniform policics in
court-martial matters and that the Navy, by prescribing
uniform centralized policics, has achicved a very i
commendabla rcsult in the dircction of uniform justice,

"Hoevertheless, the cffect of the policies just cited
to deprive local commanders of most of their discretion
over court-martial matters, prior to trial, If the
proper theory is that the convening authority is rcsponsi-
ble for all matters of discipline within his command,
nothing could be further romoved from this policy than
to prescribe in advance just what he is to do in each
and cvery case which comes before him. The cscape clausc,
providing that these policics nced not be followed when
the circumstances indicate othorwisc, is largoly nulli-
ficd by ‘the requirement that in every such case the con-
vening authority must state in his action his rcasons
for departurc from policy, It is obvious that only in
very exceptional cascs will a convening authority take
this trouble.

"Furthermorc, the policices laid down scem much too
restrictive, especially since the tormination of hostili-
ties, They are at variance with \ymy policies,, which
prescribc that no case of abscnce without leawve should
be referred to trial by goneral court-martizl unless it
approached desertion in seriousness, Conscquontly,
an absence offense of less than 30 days was necarly alweys
tried by inferior court-martial and-most abscnces of from
30 to 60 days werc thus disposcd of, cxcept of coursec,
in actual combat arcas, TSven whore an offonder had prior
convictions, trial by general court-martial was not ordi-
narily regarded as nccessary becausc of one or two prior
convictions by inferior court, [




"The attempt to cateporize 211 offcnses and to pres-—
cribe their disposition in advance, with little‘or no
regard to the varying factors of ~ge, ccducation, civilian
bockground, previous-sorviece, combat record, domestic
conditions, hardship, and othor mitigating circumstances
is an ~rchnic approach to law cnforcoment, complctely at”
varianee with modern notions of penology “nd criminology.
Sven from 2 purely military and disciplinary ‘stondpoint,
it is less advance thoan the Srmy's more flexible approach
to the same subjoet,

"Fin~lly, to lay dowm, cven 28 a statuomcnt of policey,
the rulz that =211 abscénces in cxcess of 30 days shall be

-

charged as cdes.rtion comes dangerously closc to legisintion,

"The officinl policy of the Department is that trial
by general court-martial shall not be resorted to unnccess-
arily, vhore trial by summary court-martial or other action
will accomplish the ends of discipline,

"Tn the .rmy the policy is announcoed that:

"ith due regard to the policics of the /ar Depart-
ment and other suporiors and subjcet to jurisdictional
limitations, charges, if tried at all, should be

tried by the lowest court that has powér to adjudge

an appropriate and adequate punishment.

NInvestigating officaors, commanding officcrs, and
appoeinting authoritics are enjoined by Army dircetives
to bear this poliey in mind and arc further rominded
that charges should not be referred to trial by pgeneral
court-martial unless they can be disposcd of in no
other menncr consistent with military discipline,

"It is rccommended that the .dvisory Council. give

consideration to the folloving:

"(a) A substantial increasc in thc sentencing power
of the summary court-martial so that only the
most scrious charges need be referrcd to trial
by general court-martial,”

The Vanderbilt Reoort rccommends the abolition of 2ll
mendatory minimum scntences, This would make all offcnscs
triable by special courts-martial under prasent criteria,

J




The Newy J.\G recomme
"Punishmcnts:
BCD;
Reduction to the next inferior rating,
nfinement not cxcceding
Solitary confincment on bread and vater or
diminishcd rations, with 2 full ration cvery

third day, notaxceceding 30 days,

Deprivation of liberty, not cxceeding 3 months,

Loss of pay, not cxcooding 6 months' pay (vhich
shment moy be imposed independently or in
tion to any punishment other thon BCD).

U.l'l

Confinement not exceeding 3 months, and gos
pay not ocxcaoo 1.'1* 3 months! pay, moy be
in additon to a BCD.

"ibolish solitary confincment and oxt

15 SC!IT confinement sentenceo--cven where it axtends to
the rocommended maximum of 6 months--shnll not carry
with it the "accessories,.!

4. "Retnin present practice that no food conduct credit
is given in SCM confinement cascs."







Uniform Code of !filitary Justice

Subject: Jurisdiction of Sumnary (Army) Courts-liartial and Deck
Courts, A,YU, 14,

I. drmr Provision

“

1. Articles of ‘lar

"iRT, 14, Summary Courts-lfartial.--Surmary courts-martial-
shall have pover to try any person subject to military law,
except an officeér, a member of the Azny Hursc Corps, a
varrant officer, an Army ficld clerk, a ficld clerk Quarter—
master Corps, 2 cadet, or a2 soldier holding the privileges
of a certificate of eligibility to promotion, for any crime
or offense not capital made punishable by these articles:
Provided, That noncommissioned officers shall not, if they
objcet thereto, be brought to trial before a summary court-
rniartial without the authority of the officer competent to
bring to trial before o gencral court-martial, -Provided
furthor, That the President may, by rcegulations, excopt
from the jurisdiction of summary courts-martiil any class
or classcs of persons subject to nmilitary law,®

"Surmary courts-mertial shall not have pover to adjudge
confinencnt in excess of one nonth, restriction to limits
for more than three months, or forfeiturc or detention of
more than two-thirds of one month's pay,."

2. lanual for Courts-lartial

Par, 16. Z........"Bnder the authority of A.W. 14, pcrsons
of actual, relative, or assinilated rank above that of
private, first class, in the Arny arc horeby excepted

from the jurisdiction of surmary courts=martisl, nsrovided
that noncorriissionced officers of actual, rclative, or
assirdlated rank bolow that of technical sergeant in the
Army may be tried by summary court-martial, either if they
do not object, or if such trial is authorized by the officer
conpctent to bring them to trial before a general court-
martial,"

3. Public Law 759--80th Congrcss, Chapter 625--2d Scssion
"SEC, 211, Article 1k is ancnded to road as follows:
ART. 1L, SWUITI\RY COURTS- ARTL\L,--Surmary courts-

nartial shzll have power to try any person subjoct to
military law, cxcept an officer, a warrant officer, or




& cadet, for any crime or offensc not capital nade
PU?lShﬁDlu by thcse articles: Provided, That noncomn-
issioned officers shall not, if they object thereto,
be brought to trial before a sumary court-martial
without the authority of the officer comnetent to
bring them to trial bc;orc a speeinl court-rartial:
rov1ﬂcd far, r, Thﬁt the President nmay, by rcgula-

hﬁr*l.l any tlass or u1"5 ¢s of persons subjcct to
military 1avr,

"Summnry courts-miartial shall not have power to adjudge
confincment in excess of onc nonth, restriction to
limits for more than three xcuthu, or forfui*ur‘ or
detention of more than two-thirds of onc ronth's pay."

IT, Navy Provisions

1, Articles for the Government of the United States Novy

. "ART, 64, (2) Officcers authorized to order.——ill

officers of the Navy and ilarine Corps who arc

authorized to order cither gencral or summary courts
martial nay order deck courts upon enlisted men under
their comnand, for minor offenscs not triable by
sumndry court martial (Aug. 29, 1916, c. 417, 39

Stat. 586).

n(b) Constitution and powers.-—-Deock courts shall con-
sist of one commissioned-officer only, who, while
serving in such capacity, shall have nower to administer
oaths, to hear and determine cases, and to impose-
oither a part or the whole, 2s may be appropriate, of any
one of the punishments prescribed by article 30 of “the
Articles for the Government of the Navy: Provided, That
in no casc shall such courts adjudge discharge from the
service or adjudge confincment or forfeiture of pay for a
longer-period than twenty days (Fob, 16, 1909, e. 131,
scc, 2, 35 Stat, 621,)

n(g) Objection to trizl by deck court,--No person who
objccts théreto shall be brought to trial before a

deck court., lhcre such objcoction is nude by the person
accuscd, trinl shzall be ardered by sumary or by goneral
court riartiil,-as may bé appropriatce (Feb, 15, 1909,

¢, 131, sce, 7, 35 Stat, 621).v




Naval COh.uS and Boards

e

€. 692, n.L,~~The jurisdiction wf'1 deck
expressly linited to "minor offenscs,

Navy Bill

v e J
e L

Ts
VART, 15, 2 office vho arc cnpowcred to convene

sumary courts ov al nay convene deck courts martial

for the trial of cnlisted persons rcgularly or tenporarily

uncer their coomand or chirge for ninor offonscs trinble

by surmary courts nartial,!

"ART. 16, (b) A deck court shall have power to
irpose cither a part or the whole of any onc gf the
following punishments

"First. Reduction to the next inferior rank or
rating;

"Sccond, Solitary confinemeont on bread and water
wvith full ration cvery third day for a period not
excecding twenty days, to run consccutively;
"Third; Confincment, or restriction vithin stated
limits, for a poriod not excecding one month;

"Fourth, Deprivation of liberty on shore for a
period not cxceccding one month,

"Fifth, Loss of pay not to exceed one month's pay.

"(c) Loss of pay not to excecd one month's pay may
be imposed in addition to any one of the punishnents
enunerated undef Second, Third, and Fourth of section (b)
of this article,

n(f) No person who objects thoereto shall be brought
to trial before a deck court martial, VWhere such objection
is nnde by the person accused, trial shall be ordered by
sunnery or general court martial, as may be approprizte,®




14
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i3 1 1 Differences

1, iAs to Persons

Under the amended Articles of War, any enlisted
person below the rank .f technical sergeant (corres-
ponding Navy rank, Petty Officer 1lst class) nay be
tricd by sumnary court-nartial, while Navy deck
courts may try any cnlisted person.

However, “any Naval porson may objecct to trial
by deck court, while only Army personncl ~bove the
rank of private first class nmay objeet to trial by
sumnary court-martial,

Of fenscs

Any Arny sumary court can try any offense triable
by a special court; while Navy deck courts arc limited
to "minor offcnscs,?

Punishnent

As t» permissible punishments, sce
C.S5., A.W. 12,

IV. Recomnendations

Pcrsons

The licGuire Report recommended abolition of deck
courts, /{11l other Navy Reports favored rctention,
The first Ballantinc Report rceeommended that
the right to objcct should be climinated as it was
arcly usced and of no substantizl value to the accused

The sccond Ballantine Report cdocs not comment on
deck courts other than favoring their retention.

The Kecffe Report does not dezl with deck courts.

The Vanderbilt Report recommended further study of
increasing the dignity, power, and authority of swunnry
courts,

2, As to Offcnscs

No other comment than as notes above,




3. .is to Punishncnts

HeGuire = abolish

Tne first Ballantine Report rccommended:

"iuthorized punishments., The powers of deck eourts
to adjurge punishment arc sct out above in the deseriptive
account of the disciplinary systen, The powers of deck
courts ar¢ circuniscribed by linmitations preventing the
nost cffuetive use of dock courts., In the surmary court
martial, a proper distinction is made bebween nerc con-
finement and solitary confincment on bread and water,
Although solitary confincment on bread and wator is not
generally looked upon with favor, a deck court nust
resort to this punishment to exercise its naximum powers
sincc the same time limitation is applicable both to
solitary confinermcnt on bread and mater and to ordinary
confincrent, It would be desirable to incrcase the

power of the deck court to impose loss of pay, so that an
adequate punishment of this naturce, which is frequently
appropriate than confincment, could be imnused,

"Recomnendation: .in-amendnment to article 64 of the-
articles for the Government of the Navy should be sought,

enpowering deck courts to adjudge confinement and forfeiture
of pay for not more than one month,"

Thé Sccond Ballantine and Keeffe Reports make no
comnent,

The White Report recomaended confinement inercased
from 20 to 30 days, Solitary confincment on bread and

water cdeercased from 20 to 15 cdays, deprivation of shore
liberty limitcd to

o 30 days, loss nf pay for 30 days.
The Havy J.G rccormmended:

"Punishnoents:

"a. Reduction to the next inferior rating;

"b. Confinencnt not excecding 30 days;

"e, Solitary confincrient on bread and water or

dininishc? rations, with a full ration cvery
third day, not cxcceding 20 days;
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orrl Cade of [Glitary

Subjcet: Officers - How Trisble, AV, 16,

1|

3.

I. A4rmo- Provisions

articles of 2r

"' 2T, 16, Officers; How Triable,—-Officers shall b
trinble only by ceneral and special courts-onrtial,

an<. in no casc shnll an officer, vhon it con be
aynidad, be tricd by ~fficcrs inforior to hin in ronk,"

Notos "The provision as to rank is directory only
on the apnointing authority, The soentence of
a court can not be enllaternlly ":t”ckuf oy
-2inz into an inquiry vhother the trltl
officers inferior in rank to thé accus
or was n>t awidable," (Swain v, U,S. 165

U.S. 553).

WRT. 13, ..:sesessthe President nay, by rcegulations,
sxcopt fron the jurisdictisn of spoeinl eourts-martizl
any elass or classes or persons subject to militery
law, it

“snurl for Courts—="artial

Par, 1h....es"Undor the authority -f 4.0 13 cormissioned
of fiCOrs ...... arc herchby éxécptéc fron the jurisdiction
of snecial courts-marticl,"..sesee

Public Law 759—80th Conpress, Chopter 625-2¢ Scssion
WSTC, 212. Article 16 is anended tn recd as follows:

tirt, 16, PERSONS in the HILITARY STRVICE--HO™
TRI ‘BLU~--0Officers shall be trinble only by reneral
an? specinl eourts-martizl and-in no case shall a
person in the military sorvice, when it ean be nyoided,
be tried by persons inferior t'*i in in rank. 0o cn-
listed nerson may sit as 2 nen f a uvt-“*rthl
for the trial of another 2snlistec ;;rs>u ho is assigned
to the same comany or enrresponding military unit."

S, 210, Rspeals clouse of ../, 13 2llowing Prosident
to except from juriscdiction of special courts-martial,




ITI. Havy Provisions

wrticlas ;or tnv Government of the United Statoes Havy

“kﬁT. 39......But in no ecasc, "Hcrc it can be awaided
dthout injury to the survlc-, shall more than onc-half,

uxcluslv, of the -rosident, be Junlur to the officer

to be tricd......" (This article poertains only to sgencral

courts 28 »fficers arc only triablo by gfencral courts-

nartial),

ART, 64 (a) anc 26 »rovide that only cnlistod
tricd by summory and dock courts,

Courts 2nd Boords

WSEC, 346.....08 2 mattor of o li.C" in such casc

(tricl ~f »ffiecr) 21l should be scnior., The convoning
"utharit" is justifisd in icl.‘uln, 1r;m this rule

only under the nost unusual circunstoncos."

Prosascd vy Bill

II» chan:a,

ITI., Differcnces

Trial by special or summary (liavy) courts-nartial,

Under present practice officers in both scrvices
arc trisble only by general courts-nnrtianl,

Under the Ariended Articles of lar, Army officors
arc triablc by both gencral and specisl courts-partinl,
vhile under the aronnsed HNavy bill officers are still
only triable by gener2l courts-partial,

by inferiors in rank,

Under the amended A,W,, persons must be tricd

QUﬂ‘“i’rs in roank, when nvailable, while the &, G
rovide that no nore than half, oxclasive of the
jr_sl,-nt, shall be inferior in rank, where it cin Ik
“"‘i”cﬂ without injury to the scrviec, The U. S,
Suprome Court held the .irny provision to be only
dircetory and presumably the "Navy srovision would be
interpreted in & like manner,




The .Arended Articles »f “jar also pravidec that no
enlisted person shall sit ~s a2 nomber of a court
nartial for the trinl of another cnlistcd Herson who
is a pember of the conbany or similar unit,

The propssed Navy bill <oes 'not providd r enlistcc
ron as menbers of e wurts-niartial,

8 to cnlisto? non

48 to’confincnont and punishment prior to sentance,
soc C.S. A.l. 69,

IV. Recceommendations

cof nfficers by specei~l ecourts-nartizal

Both Ballantine Re-orts nnke no connent,
HMeGuirc Report nokes no comnent,

The Kecffe Repsrt nnkés no comment,

”ﬂv" JAG = no conment,

The Vanderbilt Re-ort reeonnended:

tThe trial of officers by spocinl enurts should be

authorized in order to bridse the gap botwruen punishrent
under Jrticle 104 and punishment Ly a general court,
Tho cxistonce of that gap wes given by many witncesses

the reasen why officors did not receive more punish-
ment, The only court punishment available wns that im=- -
nosec by peneral court after trial and, in nany instances,
such n trial was considered ton drastic, 'k scc no ade-
ounte reason why an officzr sheould not be tricd by
special court, Some witnesses took the position that
officer shnuld not be triced unless conviction was to be
followed by disnissal fron the scervice, since a convicted
>fficer is no jood to the scrvice, Reenrds of goncral
court-nartisl officor trinls and eonviction “o not bear
out that c-nclusion: In the Juropcan Theater therc werc
1737 officers tricd, 1396 were convicted, Of those con-
victed 74 per cent were not dismisscd fron the service
but were retained in the sorvice nand, presumcbly, continued
to render valusble military scrvice."

The Housc Jrmed Scervices Cormittee Renort (H.R, R
1034) stated:

tqv treatrment of officers and

1
ded,




The cormittee apgrces that 2 gre
be attained and has accordingly amend
page 7, making officers subject to trinl
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from tria summinry courts 1
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Uniform Code of Military Justice
Subject: Duties of the Trial Judge Advocate

and Defense Counsel. A.W. 17, 1186.

I. Army Provisions

Articles of War

"ART. 17. Trial Judge Advocate to Prosecute; Counsel to Defend.--
The trial judge advocate of a general or special court-martial shall
prosecute in the name of the United States, and shall, under the
direction of the court, prepare the record of its proceedings. The
accused shall have the right to be represented in his defense before
the court by counsel of his own selection, civil counsel if he so
provides, or military if such counsel be reasonably available,
otherwise by the defense counsel duly appointed for the court
pursuant to Article 1l. Should the accused have counsel of his

own selection, the defense counsel and assistant defense counsel,

if any, of the court, shall, if the accused so desires, act as his
associate counsel."

"ART. 116. Powers of Assistant Trial Judge Advocate and of Assistant
Defense Counsel.-- An assistant trial judge advocate of a general
court-martial shall be competent to perform any duty devolved by

law, regulation, or the custom of the service upon the trial judge
advocate of the court, An assistant defense counsel shall be
competent likewise to perform : any duty devolved by law, regulation,
or the custom of the service upon counsel for the accused,"

2. Manual for Courts-Martial

"SEC. 41. Courts-Martial -- Personnel -- Trial Judge Advocate ......
"b. Duties in general ....cec.en

"When charges are referred to him for trial, it is his duty
to bring them promptly to trial before the court indicated in the
reference for trial.cssevsoes

"Unless otherwise directed by the appointing authority, he
will submit a weekly report to the latter through the president of
the court..... This report will include a statement of the
reasons for the delay in finally disposing of cases that have
been on hand for over two weeks.

"Immediately upon any final adjournment of a court in a case,
and irrespective of whether any announcement in open court wes
made concerning the result, the trial judge advocate will notify
the proper commanding officer in writing of the result, including
any findings reached and any sentence imposed by the court.

"Subject to the provisions of this manual, he should be left
free by the court to introduce his evidence in such order as he
sees fit. In general, he may bring cases to trial in such order as he
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deems expedient. He will be given ample opportunity properly to
prepare the prosecution of each case. With a view to saving time,
labor, and expense, he should join in appropriate stipulations as
to unimportant or uncontested mattesrs.

"¢, Duties prior to trial,--

"He will report to the sppointing authority any substantial
irregularity in the order appointing the court or in the charges
or accompanying papers. Ordinarily he will correct and initial
slight errors or obvious mistakes in the charges, but will not
without authority make any substantial change therein. He will
take proper action to the end that the data as to service, etc.,
and any evidence of previcus convictions may be complete and free
from errors of substance or form,

"Unless otherwise directed by the president or unless
obviously unnecessary, he will send & timely notice to the members
of the court and to all others concerned, including the officer,
if any, whose duty it is to see that the accused attends, of the
date, hour, and exact place of any meeting of the court..........

.eess "As to each offense charged, the burden is on the prosecution
to prove beyond a reasonable doubt by relevant evidence that the

wes committed, that the accused committed it, that he hud
the requisite criminal intent at the time, and that the accused is
within the jurisdiction of the court, except to the extent that
such burden is relieved by a plea of guilty. Whatever the defense
may be, this burden never changes..ccesesss

y "If, while preparing e case for trial, he discovers a matter,
which in his opinicn mekes it inadvisable to bring the case to
trial, he will at once bring such matter to the attention of the
appointing uuthority, provided it is reasonably apparent that suoh
matter was not known to the appointing authority when the charges
were referred for trial. Such action would be appropriate where,
for example, the trial judge advocate discovers evidence that the
accused was or is insane, or finds that the only witness to an
essential fact has disappeared or repudiates the substance of the
testimony expected from him,

"d, Duties during triel.-- He executes all orders of the court.
Under the direction of the court he keeps or superintends the
keeping of the required record of the proceedings. He signs the
record of euach day's proceedings.

"ihile his primary duty is to prosecute, any cct (such as the
conscious suppression of evidence favorable to the defense) incon-
sistent with a genuine desire to huve the whole truth revealed is
prohibited.
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"While the court is in open session, he should respectfully
call its attention to any apparent illegalities or irregularities in
its action or in the proceedings.

"He will take care that any papers in his possession which
relate to a case referred to him for tri.l and which are not in
evidence, are not exposed to any risk of inadvertent examination
by members of the court.

"Aside from opinions expressed in the proper discharge of his
duty to prosecute (e, g., in an argument on the admissibility of
evidence), he should not give the court his opinion upon any point
of' luaw arising during the trial except when it is asked for by the
court in open court. “then he addresses the court he will rise.

The court may require him to reduce his arguments to writing.

"e. Relations to the accused and his counsel.--Except to the
extent that this menuzl may otherwise require, it is not his duty
to assist or advise the defense.

"Immediately on receipt of charges referred to him for trial
he will serve a copy of the charge sheet as received and corrected
by him on the accused gnd will inform the defense counsel of the
court that such copy has been so served. Except as otherwise
directed by the appointing authority, he will permit the defense to
examine from time to time uny papers accompanyiig the charges,
including papers sent with cherges on a rehearing. He will also
permit the defense to examine from time to time the orders appointing
the court and all modifying orders.

"Ordinarily his dealings with the defense will be through
any counsel the accused may have. Thus if he desires to know how
the nccused intends to plead he will ask the defense counsel or
other counsel, if any, of the accused, He should not attempt to
induce a plea of guilty.

"The defense will be allowed to read the record as it is
written up, except unannounced findings and sentence; and the
trial judge cdvocate of a gencral court-martial will furnish
every person tried by the court who desires one a copy of the
record of trial, less unannounced findings and sentence and exhibits
not copied."

"SEC. 42, Courts-Marticl -- Personnel -- Assistant Trial Judge
Advocute.-~

“"a, Duties in general.......... He will perform such duties as
the trial judge advocate may designate.

". Term 'trial judge advocate' includes assistunt.--Wherever

in this manusl the trial judge advocate of a general court-murtial
is mentioned the term will be understood to include essistant
trial judge advocates, if any, unless the context shows clearly
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that a different sense is intended."
"3EC. 43. Courts-Martial ~-- Personnel -- Defense Coutisel.== eovencss

"o. Duties--ihen the defense is not in charge of u counsel of the
accused's own selection, the duties, etc., of the defensc counsel

are those of a military counsel of the accused's own selection,

(See 45.) lihen the defense is in charge of a counsel of the accused's
own selection, civil or military, the duties of the defense counsel

as essociate counsel zre such as the selected counsel may designate.

"Immediately upon charges being referred for trial to the court he
will inf'orm the accused of that fact and of his rights as to counsel,
and will render the accused any desired assistance in securing and

in consulting counsel of his own selection. Unless the accused
otherwise desires the defense counsel will undertuke the defense
without waiting for the uppointment or the retaining of any individual
counsel.

"¢. Term 'counsel for the aecused.'--ijhenever the phrase 'counsel
for the accused," or any similar phrase, is used in this manual it

is to be understood, unless the context indicates otherwise, as
including the defense counsel of the court ard any individuil counsel.

"SEC, 44, Courts-Martial -- Personnel -- Assistont Defense Counsel.--

"a. DutieS.== .......... Unless in charge of the defense, he will
perform such duties in connection with the triul as the counsel in
charge of the defense may designate.

"b. Term 'defense counsel' includes assistant.--l,henever in this
manual the defense coumgel of a general court-martisl is mentioned,
the term will be understood to include an assistant defense counsel,
if any, unless the context shows clearly thut a different sense is
intended." ;

"SEC. 45. Courts-Martial -- Personnel -- Individusl Counsel for the
ﬁCC‘JSBd.-" e )

". Duties in general; freedom in conducting defense.--An officer,

or other military person, scting as individual counsel for the accused
before a general or special court-martial, will perform such duties

as usually devolve upon the counsel for a defendant before civil
courts in a4 criminal cese. He will guard the interests of the accused
by =211 honorable and legitimate means known to the law. It is his
duty to undertuke the defense regardless of his personal opinion as

to the guilt of the accused; to disclose to the accused any interest
he may have in or in connection with the cese which might influence
the accused in the selection of counsel; to represent the accused
with undivided fidelity, and not to divulge his secrets or confidence,
It is improper for him to assert in argument his personal belief in
the accused's innocence or to tolerate any manner of fraud or
chicance.,
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".ith a view to saving time, labor, und expense, he should
join in appropriate stipulutions as to unimportant or uncontested
matters.

"Before the trial he will explain to the accused the meaning
and effect of a plea of guilty end his right to introduce evidence
after such plea; his right to testify or to remuin silent; his
right to make a statement; his right to introduce in extenuation;
and, in «n appropriate case, his right to plead the statute of
limitutions. These explanations will be made regardless of the
intentions of the accused as to testifying, making a statement,
or as to how he will plead.

"His preparation for trial should include a consideration of
the essential elemonts of each offense charged eand of the pertinent
rules of evidence, to the end that such evidence as he proposes to
introduce in defense may be confined to relevant evidence, and thatb
he may be ready to make appropriate objection to any irrelevant
evidence that might be offered by the prosecution. In determining
the order in which he proposes to introduce evidence for the defense,
he should observe the general principle stated in the third sub-
paragraph of 4lc.

"He will exumine the record of the proceedings of the court
before it is authenticated.

"The court will avoid any unwarranted interference in his
conduct of the defense, but muy require him to reduce his arguments
to writing. Yhen he addresses the court he will rise.

"ample opportunity will be given him and the accused properly
to prepare the defense, including opportunities to interview each
other and any other person.

"Mihere the trial proceeds after the accused has escaped, the
individual counscl continues to represent him."

3. Public Law 759--80th Congress, 2D Session
ART. 17, A, Ui., is not changed by P.L. 759.
"SEC. 241. Article 116 is amended to read as follows:

'ART. 116, Powers of Assistant Trial Judge Advocate and of
Assistant Defense Counsel.-- An assistant trial judge advocnte of
a2 genernl or special court-martial shsll be competent to perform
any duty devolved by law, regulation, or the custom of the service
upon the trial judge advocate of the court. An assistant defense
counsel shall be competent likewise to perform any duty devolved
by law, regulation, or the custom of the service upon counsel for
the accused.'"
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II. Navy Provisions

1. Articles for the Government of the Navy

There is no provision in A. G. N. which corresponds to art.
17 of the Articles of Yar.

Art. 27, A. G. N, provides that a summary court martial shall
consist of three officers, as members, and of a recorder. (The
duties of the recorder are essentially those of the Army's trial
judge advocate). The commander of a ship may order any officer
under his command to act as recorder. Art. 28, A. G. N., deals
with the oath to be taken by the recorder; the oath taken does not
indicate that the recorder acts as prosecuting counsel.

Art. 40, A, G. N., provides for the administering of an oath
by the president of a general court martial to the judge advocate
or person officiating as such. The oath administered does not
indicate that the judge advocate acts as prosecuting counsel.

Art, 64 (c) provides that any person in the Navy under’ the
command of the officer appointing & deck court may be detailed to
act as recorder. (The duties of the recorder of a deck court are
only to keep & record of proceedings; he does not act as counsel.

cf. N.C.B.,, Sec. 698, Fn.(9) )

2. Naval Courts and Boards

"SEC. 351, Duties of judge advocate before trial,.--

The judge advocate should confer with the accused as soon as prac-
ticable after the latter has received a copy of the charges and
specifications. He should scrupulously avoid even the slightest
suggestion to the accused that he plead guilty to anything charged
pgainsgt him. He should infoorm the accused that he is entitled to
counsel; that he may have a reasonable time in which to prepare his
defense; and of his rights in regard to having witnesses summoned
for the defensc. The judge advocate should inform the accused as

to the probable witnesses to be called for the prosecution, although
it is unnecessary to inform him as to the testimony expected from
them. \In many cases the accused will not know whether he wants or
needs counsel. In that event the judge advocate must explain to

him the general duties of counsel for the defense. If, in discussing
the case with the accused, it develops that he might have any good
defense whatever, or the accused believes he has, discussion of the
merits of the case should be terminated at once and the accused
advised to plead not guilty and secure counsel. The judge advocate
should endeavor to ascertain what statement, if zny, the accused
contemplates making at the trial, as this will enable the judge
advocate to determine whether the accused has or belisves he has

any defense to offer. Whenever an accused hus secured counsel, all
negotiations by the judge advocate must be conducted through counsel.”

n
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(Other duties described in section correspond to those of
Army trial judge advocate. Cf. also Sects. 352, 353, and 354.)

"SEC. 400, Duties of judge advocate during trial.-- During the
trisl the judge advocate conducts the case for the Government.

He executes all orders of the court; reads the convening order;
administers the outh to the members, reporter, and interpreter;
arraigng the uccused; examines witnesses; and is responsible for
the keeping of a complete and accurate record of the proceedings.

LRI A S
.

"The accused and his counsel have a right to the opinion of the
judge advocute, in or out of court, upon any question of law arising
out of the procecdings.evesssceses”

"SEC. 355. Counsel for judge advocate.-- In order that a counsel
for the judge advocate may haeve standing before a court, it is
necessary that he be detailed or authorized by the convening
Authorlt) If so detailed the court shall give him equal facilities
th the counsel for the accused in the performance of his duties.'

“"SEC. 385. Counsel for judge advocate.-- If counsel be detailed

or zmuthorized by the convening authority to assist the judge advocate,
the éourt shall give him equal facilities with the counsel for the
accused in the performance of his duties. Such counsel should be
present when the court first meets, or, if detailed after thetrial
has begun, he should report as soon as possible thereafter."

"SEC., 356. Accused entitled to counsel.-- The accused is entitled
to counsel as a right, and whenever practicable to counsel of his
choice. The court can not properly deny him the assistance of &
professional or other adviser. .Enlisted men to be tried shull be
advised particularly of their rights, und should be represented by
counsel, if practicable, unless they explicitly state in open court
that they do not desire such assistance. Should the accused state
that he does not desire counsel he shall be informed by the court
thut counsel will be assigned him should he so desire, and he shall
be advised to consult counsel beforc deciding to proceed with the
case without counsel. A statement thut this section hus been
complied with shall be entered upon the record of proceedings. It
should be borne in mind, however, thut the convening authority has
no power to force counsel upon un accused unless the accused is
mentelly incompetent and thereby unable to look after his own
interests, In such z case, when mental incpmpetency becomes known,
the case becomes one for a doctor rather than = court. Failure to
comply with request of accused that counsel be provided him is a
fatal error."

"SEC. 357. Officer detziled as counsel.-- When the accused before
a court martial has no legal adviser, the commandant of the Havy
yard or stetion, the convening authority, or the senior officer
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prescnt within whose jurisdiction the court sits shall, if the
accused so requests, detail a suitable officer to nct as his
counsel +s+ An officer so detailed shall perform such duties
as usuully devolve upon the counsel for the defense before civil
courts in criminal cases. As such counsel he shall use all legal
means to protect the interests of the accused and to present to
the court such defense as thc sccused may have, and to offer such
evidence in extenuation, mitigation, etc., a2s he may be able to
obtuin. Ordinarily, whcn so réguested by the accused, counsel
should be detailed a sufficient time in asdvanceof trial to enable
him properly to prepure the accused's case., He should, so far as
practicable, be relieved of a2ll other duties which interfere with
this. If accused does not request counsel until he enters court,
the court is powerless to appoint one, but should adjourn from day
to day until the appointment is made by one of the officers named
above., It is never proper in such cose to detail the judge advocate
as counsel."

"SEC. 359. Accused to be informed of his rights./~- The counsel

for the accused or, in case there is no counsel, the judge advocate,
should before trial carefully explain to the zccused that he may,
besides introducing witnesses in his behalf, either (1) take the
stand and testify under ocath, or (2) make o statement not under
oath; that should he take the stand, he may be subjected to a
rigorous cross-examination as set forth in chapter III; and that
should he not under onth make a statement which contains averments
of material facts, such averments can not be considered as evidence
or accorded evidentiary weight by the court. In advising the
accused as to his right to take the stand, the judge advocate should
carefully refrain from influencing the accused in this respect
except as set out by section 401,

"Where the accused has made & statement to the court not under
oath, the judge advocate (if there bs no counsel) will, upon the
completion of such statement, inform the court that the provisions
of this section have been complied with."

"SEC. 384. Counsel for accused.-- Immediately after the accused

is brought before the court he should be asked if he desircs
counsel, and if he does, counsel should take seat as such. If

the counsel for the accused is absent at any stage of the
proceedings, the record should show affirmatively that the accused
waived the privilege of having counsel present at that time.
Otherwise the court should adjourn for a reasonasble time, if it
eppear that the counsel will then be present, or until the convening
authority appoint another counsel.

“"Permission to address the court should be granted by the cours

to counsel for the meccused, and the latter should be sllowed to
use all legal means to protect the interests of the accused, but
shall not be permitted to interfere in any manner with the court's
proceedings.
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"Counsel for the accused shall, when he so requests, be allowed to
examine. the record of proceedings, exclusive of the findings and
sentence, as it is prepared.”

"SEC. 401. Duties of judge advocute during trial: To protect
interests of accused who docs not have counsel,-- In the event
that the accused has no counsel, the judge advocate shall protect
his interests, having in mind, however, 2t all times his duties
as prosecutor. Under such circumstances he shzll not £x 1 to
advise the accused against advancing anything which may tend
either to criminate him or prejudice his enuse; he shall see that
no illegal evidence is brought ngainst the accused, and shall
assist him in presenting to the court in proper form the facts
upon which his defense is based, including such evidence as

there may be in extenuation or in mitigation 4s well as evidence
of previous good conduct und character,

"If, during the progress of the trial of en hccused without
counsel, evidence is adduced that develops thut he might have

a good defense which could be better presented by counsel, the
Judge advocate should strongly advise the accused to get counsel,
and the court should do the same. The judge advocate should
scrupulously avoid questioning an accused in an improper manner
in court, aus by asking him if he will admit he is the accused,

as this savors of moking him give evidence against himself,"

3. Proposed Navy Bill

"SEC. 19. Article 27 is renumbered as article 18 and amended to
read as follows:

'ART. 18 (b) For every summary court martial, the convening
authority shall appoint o prosecutor und a defense counsel, who
shall be persons qualified to perform such duties. This shall
not affect the right of the anccused to counsel of his own choice.

'{(c) It shall be the duty of the prosecutor, under such
rules of practice, pleading, snd procedure as the Secretary of the
Navy muy prescribe, (1) to summon zll witnesses wnd (2) to keep
the record of proceedings.'"

‘"SEC. 29. articls 39 is renumbercd as article 24 and amended to
read as follows:

'4RT. 24 (b) For every general court martial, the convening
authority shall uppoint: (1) a prosecutor =nd o defensc counsel,
who shzll be certified by the Judge advocate General as persons
qualified to perform such duties, but the appointment of such
defense counsel shall not sffect the right of the person accused
to counsel of his own choice .eccceceos'"
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'aRT. 16 (d) Any person in the navcl service under commsnd
of the officer by whose order = deck court martial is convened
may be detailed to act as eclerk thereof.

'4RT. 38. 1In every court-marti:l proceeding in which the
accused pleads not guilty, defense counsel, if there be one,
shall, in the event of conviction, attuch to the record of
proceedings either & brief of such metters es he feels should
be considered on behalf of the accused on review or a signed
statement setting forth his reusons for not so doing.'"
ART. 36, under the proposed Navy bill, will deal with
depositions.~-~- 4 proviso is that the defense shall be given an
opportunity to be present and to cross-examine the deponent.

11, Differences

There are no substantial differences between the Articles
of Wiar nnd the provisions of the proposed Navy bill. These
minor points may be noted, however:

1) The proposed Navy articles do not state who shall
keep the record of = general court-martial proceeding. (Cf.
C48., AN, 33-34).

2) There is no provisien.in the present 4,G.N., “the
proposed A.G.N., or in N.C.B., which requires the court to
permit the accused to have civilian counsel if he provides
1.

3) The proposed 4.G.N, do not specify that the defense
counsel appointed shall act as associate counsel if the accused
has counsel of his own selection, und desires it. (4.0, 11,
as amended, provides for the dismissal of the defense counsel
eppointed if the accused has counsel of his own selection and
does not desire the presence of the regularly appointed defense
counsel as assistant defense counsel. There is no similer
provision in the proposed Navy articles.)

4) There is mo provision in the proposed Navy articles
for the appointment of an assistant prosecutor or assistant
defenge counsel. Sec. 355, N.C.B., provides for the appointment
of counsel for the present judge advocate. Such counsel assists
the judge advocate but is not an “assistant judge advocate" as
that title is defined by A. W. 116. That he is not competent to
perform anyduty devolving upon the judge edvocate is indicated
by Sec. 379, N.C.B., which provides that the court mast adjourn
from day to day in case of the absence of the judge asdvocate.
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UNIFORM CODL OF BILITARY JUSTICE

Subjects: Court-lartial Procedure, Challenges.

I - ARMY PROVISIONS

1, Articles of Jar,

Article 18, Challenges, - ldembers of a general or special
court-martial may be challenged Ly the accused or the

trial judge advocate for cause stated to the court, The
court shall determine the relevancy and velidity thereof,
and shall not rececive a challenge to more than one member
at a time, Challenges Ly the trial judge advocaie shall
ordinarily be presented and decided before those by the
accused are offered, Each side shall be entitled to one
peremptory challenge; but the law member of the court shall
not be challenged except for cause,

Title II of Public Law 759 does not effect Article 18 of the
Articles of ar,

United States Army Courts - Martial Manual,

Only the members of a general or special court-martial are
subject to challenge, and they may be challen ed only by
the judge advocate and the accused, Aalthough challenges
should be made before arraignment, challenges for cause
may be permitted at any time provided that the challenger
has exercised due diligence,

Among the grounds of challenge for cause are:

Firsts That he (the challenged member) is not
competent or is not eligible to serve on
courts-martial,

That he is not a member of the court.

That he is the accuser as to any offense
charged,

That he will be a witncss for the prosecution.

That (upon a rehearing) he was a member of
the court widch first heard the case,
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That he personally investigated an
offense charged as member of a court of
inquiry or otherwise,

Seventh: That he has formed or expressed a positive
and definite cpinion as to the guilt or
innocence of the accused as to any offense
charged,

Eighth:s That he will act as reviewing authority or
staff judge advocate on the case,

Ninths Any other facts indicating that he should
not sit as a memoer in the interest of
having the trial and subsequent proceedings
free from substantial doubt as to legality,
fairness, and impartiality.

II - NAVY PROVISIONS

1. Articles of the Government of the Navy.

The subject of challenges is not dealt with in the Articles
of the Havy,

2, S, 1338, Proposed Navy Bill,

The following provisions deal with the subject of challenges:

Sec, 20, Article 28 is renumbered as Article 19 and
amcnded to recad as follows:

Article 19 , o o o These oaths suall not be re-
quired if the accused was present when such oaths
were previously administered: Provided, That
the right of the accused to challenge any member
of the court shall not thoereby be prejudiced,

Sec., 29, Articlc 39 is renumbered as Article 24 and
amcnded to read as follows:

Article 24(b) For every gencral court martial,

the convening authority shall appoinis . . « (2)

a judgc advocate, wliosc dutices it shali be , . .
(2) to rule on interlocutory questions, except
challengess « « « « and provided further, that the
Judge advocate shall be subject to challenge,
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Sec, 30, Article 40 is renumbered as Article 25 and
amended to read as follows:

Article 25 . . « » Thesc caths shall not be rc-
quired if the accused was present when such oaths
were previously administercd, Provided, That the
right of an accused to challenge any member of The
court or the judge advocate shell not thoreby be

prejudiced,

. Nawval © ts a B -
3 javal Courts and Boards

The accused and the judge advocatc have cqual rights of
challenge, Such challenges shall generally be made before
the court is sworn, but may occur at any stage in-thc pro-
cecdings for causc not previously kno'm,

Challengcs made upon any of the following grounds, if
admitted or prowved, shall be sustaincd:

Thzt he (the challenged member) sat as a momber
court of inquiry or bdozrd which invistigated the
charges,

(b) That hc has personally investigated the charges
and cxpressed an opinion thereon, or that he has
formed 2 positiwve and definitc opinion as to the guilt
or innocence of thu accused,

(c) That he is the accuscr. (This does not include
an officer who mercly refoers for trial charges pre—
ferred by another, unless he has formed a definite
opinion,)

(d) That he will be a material witnuss for the
prosccution or for the dofense - except only as to the
previous good character of the accused,

(e) That he sat as a member of a court or board which
tried or invcstigated another person upon charges bascd
on the same transaction concerning which thc accused is
on trial,

(f) That hic is related by blood or marrizge to the
accused,

5

(g) Thzt he has a declared enmity against the accused,
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01 - DIFFEREICES

Army and Navy practice on challenge

:xccpt that in the Army, the accused

advocate arc permitted one porempiory

the Navy no pu gmptory challcngc or challeng
permittcd, Peremptory challenges in the AFT;
that the law mcmber of the court may be challeng

grounds for chzllenge for couse differ as boitwecn the
s but the intent is similar,
Whereas in the Army, the subjcct of challenges is covered brozdly
by 4, W, 18, in the Navy the procedurc on challenges is sct forth

by rogulations prescribed by the Scerctery of the Navy,

Vanderbilt Report.

Subject of challenges not specifically mentioned,

Ballantinc Report,

Subject of challenges not specifically mentioned,

licGuire Hulss of Procedure for Navy,

The McGuire committec proposed that the prosccutor and
accused should have an equal right to challenge any member
for cause, and that the judge advocate should determine
the challenge. Although the lMeGuire Rules do not mention
the point, it may be inferrcd that they intend that the
judge advocate should not be subjcet to challenge.-

Keeffe Report on Court Martial,

The Kcefe report cites the rccommendations of the idcGuire
Committee, and agrees with the position that the judge
advocate should be a separate authority judging the case,
and not subjcct to challenge, 1t cendorses a piovision
whereby either the prosccutor or accused might file a
petition and affidavit of discualification as to thc judge
advocate of a goneral court-martial, and suggests that
the judge advocate should probably bec permitted to rule
upon the petition itself, It further urges that the
Army practice of permitiing each side one peremptory
chzllenge each be adopted unilaterally,
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Its specific recomuendations ares
(l) Th_u provisions for challenging, substantially
as containcd in ﬁulu 5 of the McGuire Rules, be

inc;udud in Rules of Procedure to be adopted;

(2) That the Adviso ry Committoe consider the

fellowing problems

(a) vihether thc judge advocate on the court
should pass upon cn:lldngcs for causc;

(b) lncther the prosecution and defens¢ should
¥ cach be zllowed one peremptory challenge;

(c) ‘ihcther the prosccution and defonso
each be allowed to petition for LLSQUﬁliflC?Dluq
of the judgc advocates

6. Comments,

Altogether, the question of challecnges is a technical one
which should be considered 2s a part of the larger problem
of the degree of independence that should be granted to
tho Judge Advocate,
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Uniform Code of Military Justice

Subject: Oaths

I. Army Provisions

l. Articles of idar

"ART. 13. Oaths.-- The trial judge advocate of = general or special
court-maurtial shull administer to the members of the court, before
the proceed upon zny trial, the following oath or affirmation: 'You,
a.8., do swear (or affirm) that you will well and truly try znd
determine, according to the evidence, the muttsr now before you,
between the United States of America and the person to be tried, and
that you will duly administer justice, without partiulity, favor, or
affection, according to the provisions of the rules and articles for
the government of the armies of the United States, and if any doubt
should arise, not explained by said articles, then according to your
conscience, the best of your understunding, and the custom of war

in like cases; and you do further swear (or affirm) that you will

not divulge the findings or sentence of the court until they shall

be published by the proper authority or duly announced by the court,
except to the trial judge udvocate and assistant trial judge advocate;
neither will you disclose or discover the vote or opinion of any
particular member of the court-martial upon & chullenge or upon the
findings or sentence, unless required to give evidence thereof as a
witness by a court of justice in due course of law. So help you
God.'

"ihen the oath or affirmation has been administered to the members
of a general or special court-martial, the president of the court
shall ndminister to the trial judge advocate and to each assistant
triul judge advocate, if any, an oath or affirmation in the following
form: 'You, A.B., do swear (or affirm) that you will faithfully and
impurtially perform the duties of a trial judge advocate, and will
not divulge the findings or sentences of the court to any but the
proper authority until they shull be duly disclosed. So help you
God.,'

"All pcrsons who give evidence before a court-martial shall be
examined on oath or affirmation in the following form: ‘'You swear
(or affirm) that the evidence you shull give in the case now in
hearing shsll be the truth, the whole truth, and nothing but the
truth. So help you God.'

"Every reporter of the proceedings of o court-martial shall, before
entering upon his duties, make oath or affirmation in the following
form: 'You swear (or affirm) that you will fuithfully perform the
duties of reporter to this court. So help you God.'

"Bvery interpreter in the triul of any cuse before a court-martial
shall, before entering upon his duties, make oath or affirmation
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in the following form: 'You swear (or affirm) that you will truly
interpret in the case now in hearing. So help you God.'

"In case of uffirmation the closing sentence of adjurution will be
omitted."

"AKT. 100. Ouath of Members and Recorders.-- The recorder of &

court of inguiry shall sdminister to the members the following oath:
'You, A.B.,, do sweur (or «ffirm) thut you will well und truly examine
and inquire, according to the evidence, into the motter now before
you without purtiality, favor, affsction, prejudice, or hepe of
reward. So help you God.' After which the president of the court
shull zdminister to the recorder the following oath: 'You, A.B.,

do swear (or affirm) that you will, according to your best abilities,
pccurately and impurtially record the proceedings of the court and
the evidence to be given in the case in hearing. So help you God.'"

"ART. 101. Powers; Procedure.-- 4 court of ingquiry und the recorder
thereof shull huve the sume power to summon und exumine witnesses

as is given to courts-martial and the triul judge advocate thereof.
Such witnesses shull tuke the sume outh of affirmution that is
token by witnesses before courts-martial. A reporter or an in-
terpreter for a’court of inquiry shull, before entering upon his
duties, tuke the oath or uffirmation reguired of « reporter or an
interpreter for a2 court-martial.....ceee.”

"ART. 114. Authority to Administer Oaths.-- Any officer of any
component of the army of the United States on active duty in
Federul service commissioned in or assigned or detailed to duty
with the Judge Advocate Generul's Department, uny staff judge
advocate or acting staff judge advocate, the President of a general
or special court-mertial, any summary court-martiul the trial judge
advocate or any assistant trial judge advocate of a4 general or
special court-martial, the president or the recorder of a court of
inquiry or of u military board, any officer designated to take a
deposition, any officer detailed to conduct an investigation, and
the adjutant, assistant adjutant or personnel adjutant of any
commund shall have power to administer oaths for the purposes of
the administration of military justice and for other purposes of
militury administration; and shull also have the general powers

of u notury public in the administration of oaths, the execution
and acknowledgment of legul instruments, the attestation of
documents and all other forms of notarial acts to be execubted &
by persons subject to military law: Provided, That no fec of any
churacter shull be paid to any officer mentioned in this Act for
the performance of any notariul act herein authorized."

2. Other Legislation

A warrant officer serving as assistant adjutant of any
command hus power to administer oaths for all purposes of military
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administration. Seec sec. 4, act hugust 21, 1941 (55 Stat. 653).
3. Mwumual Courts-Martial
Paragraph 49(b) provides the required oaths must be ad-
ministered in each case tried. Paragraph 95 specifies the oath
to be taken by a challenged member.
4. Public Law 759--80th Congress, 2D Session

No chonges,

I11. Navy Provisions

1. Aarticles for the Govermment of the United States.Navy

"ART. 28. Oath of members and recorder.-- Before proceeding to
trial the members of a summary court martial shzll tzke the
following cath or affirm.tion, which shall be administered by the
recorders 'I, A.B., do swear (or affirm) that I will well and
truly try, without prejudice or partiality, the case now depending,
according to the evidence which shull be adduced, the laws for

the government of the Navy, and my own conscience.' .after which
the recorder of the court shall take the following outh or
affirmation, which shall be administered by the senior member of
the court: 'I, A.B., do swear (or affirm) that I will keep o

true record of the evidence which shall be given before this court
and of the proceedings thereof' (R. S., sec. 1624, art, 28)."

"ART. 40. Onths of members and judge advocnte.-- The President
of the general court mertial shall administer the following oath
or affirmation to the judge advocate or person officiating as
such:

'I, A.B., do swear (or affirm) that I will keep a true record of
the evidence given to and the proceedings of this court; that I
will not divulge or by any means disclose the sentence of the
court until it shall have been approved by the proper authority;
and that 1 will not at any time divulge or disclose the vote or
opinion of uny particulur member of the court, unless required
so to do before a court of justice in due course of law.'

"This oath or nffirmation being duly administered, each member

of the court, before proceeding to trial, shall take the following
cath or affirmeation, which shull be administered by the judge
advocate or person officiating as.such:

'I, A.B., do swear (or affirm) that I will truly try without
prejudice or partiality, the case now depending, according to
the evidence which shuall come before the court, the rules for




the government of the Navy, and my own consciencs;

that I will not by any means divulge or disclose the sentence of
the court until it shall have been aupproved by the proper authority;
and that I will not at any time divulge or disclose the vote or
opinion of any particular member of the court, unless required so
to do before a court of justice in due course of law' (R. S., sec.
1624, art. 40)."

“ART. 41, Oath of witness.-- an oath or affirmation in the following
form shull be administered to all witnesses, before any court martial,
by the president thereof':

'You do solemnly swear (or affirm) that the evidence you shall give
in the cuse now before this court shall be the truth, the whole
truth, and nothing but the truth, and thut you will state everything
within your knowledge in relution to the churges. 8o help you

God (or 'this you do under the pains und penalties of perjury')’

(R. S., sec. 1624, art. 41)."

"ART. 64 (b) Deck courts shall consist of one commissioned officer...
.shull have power to administer ocathS,..ceve.."

".RT. 57. Powers.-- Courts of inguiry shall have power to summon
witnesses, administer ocaths...,...."

"#KT. 58, Oath of members and judge advccate /court of inguiry/.--
uc

The judge advoeate, or person officiaoting as s shall administer
to the members the following outh or affirmation: 'You do swear

(or affirm) well and truly to examine and inguire, according to the
evidence, into the metter now before you, without partiality.' After
which the president shall administer to the judge advocate or person
officiating as such, the following oath or affirmations 'You do
swear (or affirm) truly to record the proceedings of this court and
the evidence to be given in the case in hearing' (R. S., sec. 1624,
art. 58)."

"sRT. 69, Oaths for purpose of nuval justice, etc.-- Judge advocate
of naval general courts martial and courts of inquiry, and all
commanders in chief of naval squadrons, commendants of navy yards
end stations, officers commanding vessels of the Navy, and recruiting
officers of the Navy, and the adjutant and inspector, assistants
adjutant of the Marine Corps, and such other officers of the regular
Navy and Marine Corps, or the Naval Reserve, and of the Marine Corps
Reserve, as muy be hereafter designated by the Secretary of the Navy,
are authorized to administer oaths for the purposes of the adminis-
tration of naval justice und for other purposes of naval adminis-
tration (Jun. 25, 1895, c. 45, 28 Stat. 639; Ker. 3, 1901, c. 834,

31 Stat. 1086; Mar. 4, 1917, c. 180, 39 Stat. 1171; July 1, 1918,

c. 114, 40 Stat. 708; Feb. 28, 1925, c. 374, sec. 1, 43 Stat, 1080)."

"4RT. 70. Investigations; oaths of witnesses.-- any officer of the
Nevy or larine Corps detailed to conduct an investigation, and the

-
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recorder, and if there be none the presiding officer, of sny nesval
board sppointed for such purpose, shall have authority to administer
un outh to any witness attending to testify or depose in the course
of such investigation (R. S., Sec. 183; Feb. 13, 1911, c. 43, 36
Stut. 898)."

2. Naval Courts and Boards

References to oaths are collaterally presented in the text
of the monuul.

The subject matter, with respect to the forms to be utilized
and procedure to be followed, is contuined in appendix E, and
presents ull cuths necessary for the purpose of administration of
naval justice, including oaths not prescribed in the A.G.N., such

* as the oaths for & reporter and an interpreter und the oath on
voir dire., These forms will be used, where uppropriate, and must
be administered in each case by one authorized to do so. Failure
to administer the prescribed outh constitutes fatal error.

3. Proposed Navy Bill

".RT. 16. (a) Deck courts martial shall consist of one commissioned
officer only, who, while serving in such capucity shall have power
to odminister oaths and to hear and determine cuses.”

SEC. 20. Article 28 is renumbered as article 139 and amended to
rend as follows:

".RT. 19, The senior member of the summury court-martial
shall administer the following oath or affirmution to the prosecutor:
'I, 4.B., do swear (or affirm) that I will keep a true record of
the evidence which sholl be given before this court and of the
proceedings thereof.' This oath or affirmation being duly adminis-
tered, cach member of the court, before procecding to trial, shall
take the following oath or affirmation, which shall be udministered
by the prosecutor: 'I, A.B. do swear (or affirm) that I will
truly try, without prejudice or partinlity, the case (s) now
depending, esccording to the evidence which shall be adduced, the
laws for the government of the Navy, and my own conscience; and
that I will not at any time diwvulge or disclose the vote or opinion
of uny particular member of the court, unless required to do so,
before a court of justice in due course of law.' These ouths shall
not be required if the accused was present when such oaths were
previously edministered: Provided, That the right of an accused
to challenge any member of the court shall not thereby be prejudiced.”

SEC. 30. Article 40 is renumbered as article 25 and amended to
read es follows:

"ART. 25. The president of the general court martial shsall
administer the following ocath or affirmation to the judge advocate:
'I, 4.B., do swear (or affirm) that I will discharge sll my duties




ags judge advocate of this court without prejudice or partiality

or fear of disfavor.' This oath or affirmetion being duly adminis-
tered, ench member of the court, before proceeding to triul, shall
tuke the following oath or affirmation, which shall be administered
by the judge advocate: 'I, ..B., do sweur (or affirm) that I will
truly try without prejudice or partiality, the case (s) now
depending, according to the evidence which shall come befare the
court, the rules for the government of the Savy, and my cwn
conscience; und thet I will not at uny time divulge or disclose

the vote or opinion of eny particular member of the court, unless
required s> to do before a ciwrt 3f justice in due course of law.'
These onths shzll not be required if the accused was present when
such caths werc previously administered: Provided, That the right
of an mccused tu challenge any member of the court or the Jjudge
advocate shzll not thereby be prejudiced.™

SEC, 31. article 41 is renumbered as article 26 and amended to
read as follows:

".RT. 26, .n osth or affirmation in the following form
shull be administered to all witnesses, befure any court mortial,
by the president or senior member thercof: 'You do solemnly sweur
(or affirm) that the evidence you shall give in the case now before
this court shall be the truth, the whole truth, and nothing but
the truth. So help you God (or 'this you do under the pains snd
penalties of perjury')'."

SEC. 43. .urticle 57 is renumbered as article 43 and amended as
follows:

"4RT. 43, Courts of inquiry, and, when empowered by the
convening authority, boards of investigation and investigations
conducted by one officer shall have power to administer oaths......"

"SEC. 44. articles 58..........repealed."

".RT, 47 (a) Such officers as may be designated by the
Secretury of the Navy shall at all times have authority to administer
ouths for the purpose of naval administration, including naval
Justice, and, shall have the general powers of a notary public and
of & consul of the United States, in the performance of all
notarial acts.”

SEC. 48. .L.G.N. 64 (b) is repealed and replaced by 4.G.4. 16 (a).
4.G.H. 69 is repealed and replaced by ...G.H. 47 (a).

III. Differencss

The Articles of lar provide the same procedure for adminis-
tering the cath of office to the prosecutor and members of general
and special courts-martial, and to the recorder and members of
courts of inquiry in that, the recorder or prosecutor tenders the
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outh teo the members of the court and is, in turn, sworn by the
president. In the proposed Navy bill, however, the prosecutaor
of a summury court and the judge advocate of u general court
are sworn first and they, in turn, then administer the oaths
to the members. The propused articles do not specifically
require that the prosecutor of s Navy general court take an
oath. Nor is there such a requirement as to "counsel" or
members of u court of inquiry, reporters, and interpreters,

The context of each oath prescribed in the Articles of
Yiar is not the same as its corresponding provisisn in the
- propesed Navy bill, However, it should be stated that, notwithstanding
these differences, the purpose for which oaths are authorized
and the import to be derived therefr:om, ure the same.

#eG.N. 19 and 25, as proposed, do not require the adminis-
tration of ocaths to be repeated, if the accused was present, to
the prosecutor and members of a summary court-martizl and to
1 the judge advocate and members of 2 general courts-martial
provided, that the right of the accused to challenge any
member of the court or the judge advocate shull not be
thereby prejudiced. The i.w. do not contain this proviso.

. IV. Recommendutions

l. Keeffe Report

. &4+ Repeated administrutiun of oaths to the proper officers of
the court should be dispensed with provided persomnnel of
said court does not change.l

4 B. That the different persons to be tried should either be
present at the administration of the outh to exercise
their right to challenge, or if not present, their right
shall be preserved.

2. McGuire Report

"i. Rule 17, Rules of Procedure; The following oath shall be

- taken both by the Judge Advocate and the members of the
cuurt:2
"Iy » do solemnly swear (or affirm) that I will

administer justice without respect to persons or rank,

and that I will feithfully and impartially discharge and

perform =11 the duties incumbent upon me ag ---==- (Judge

idvocate, President, or member of court) according to

the best of my abilities and understanding, agreeably

. to the Constitution and laws of the United States. So
help me God,"

' %S Report of the Ballantine Committee, 24 September, 1943,
McGuire Rules of Procedure, Rule 18.

= 2. Adesptation of U.S. Judge's oath, Title 28 U.S.C. Sec. 372.
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joct: Continuances, &,77, 20,

r Provisions

"ART, 20, Continusncc A court-nsrtisl nay, for
reasonable causc, grant 2 continucnce to cithor party

for such time and : ten as nry appear to be just."

7 I, P o
ol CIO TECS

The nurber of centinuanc vhich nay be granted to
cgither narty is unlimited, nrovided sach rcqucsts are
reasonablc, It is sugrested, however, that the ncccss-—
ity for 2 continunnce may often be obviatod by re-
nucsting the nresident to postpone the asscribling of
the court or requesting court to adjourn or to tablo

& recoss,

In time of pcace, prematurce arrcignnent of the accuscd
beforc a2 general court nartial may be ground for a
comtinunnee,

3. Public Law 759—80th Congrcss, Chapter 625, 2d Scssion

AW, 20,
No changes.
Avile 70,
Identical language now found in A.W, 46c,

ITI. Navy Provisions:

1. Articles for the Government of the United States Navy
None.
2., HNaval Courts and Boards

Either the judge advocate or the accused may request e
postponement of the trial stating his reasons therefor.
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But an application to suspend proceedings of a court
for a longer period than from day to day, Sundays
excepted, must be referred to the officer convening
the court, who alone has authority to grant such
request.

3. Proposed Navy Bill

"SEC. 47.

'ART. 37. A court martial may, for reasonable
cause, grant a continuance for such time and as often
as may appear to be just. In time of peace no person
shall, against his objection. be brought to trisal
before a general, summary, or deck court-martial
within periods of five days, three days, and twenty-
four hours, subsequent to the service of specifications
upon him, respectively.'”

I1I., Differences

Attention is invited to the opening sentence of
S. 1338, Sec. 47, A.G.N. 37, wherein the Navy proposes
that the subject matter herein under discussion be
incorporated in the Articles for the Government of the
Navy. As proposed, the language conforms to that
contained in A.W. 20, except that the words "to either
party" have been deleted.

It may be of interest to note that the second
sentence of A.G.N. 37, hereinsbove cited, is almost
identical to the text found at the conclusion of
AJV. 46¢c,, as amended (P,L, 759). The Manual for
Courts Martial, sec, 52b, referring to A.W, 70, states
that a violetion of the proviso therein, concerning
premature arraignment of the accused, may be ground
for a continuance.
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