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Unifon:t Cr'lr1e ....f : -ilitar:r Justice

Subject A!~p)int:;.;,ent of Tri:l.l Judgc A~VOCitcs .:md Counsel. ..... '":. 11.

I. :.rT:'.:J Prl')visions

1. ..rticlcs of \'f<l.r

t1)JIT. ll. ;ipp....~tL:Cnt of Tri.:".l Judge .\'~voc.,tos ind C..nll1
scl.--~or ~~ch gon~r~l or sp~ci~l c?urt-r~~rti~l the 3uth~rity

.:'opp'L'1ting tho curt sh...ill .ippoint 1. tri'"U ju('!gc :-'..t:!vo-
c1.te :me ~ C:cf...:nsc c::.unscl, :nd for c1.ch goner"'..l court
I.li"l.rtinl onw ':)r nor.:: ~ssist.::mt tri.:ll judge .1. ... V,)C'-t... S "\lld
one or nor-.... .:lssis't"'-llt defense counsel rh....n n...:c.,:;ss-'1.ry:
Prnvidc~, h,!~vcr, Th,t no officer ~n~ h~s tcted is ccr~cr,

tri::l1 JUGgc ~,4v')C"l.te, ·issist..-mt tri<l1. jur'.gc "ldv )C-.tc,
d.::fcnso c~uns~l, or .:'.ssistint dcfcnse c~~~sul in ooy c~e

sh::l.11 subsequently ,"'..ct "'.s stOlfi ju,.l.eo :-'.~voc~~tc t ..... the
Nvic,·ring or cinfir::oing ...uth~rit·· upon th-.! s::'..':lO c~se. II

2. Public ~..! 759--BOth Congress, Ch".pt...:r .J2S, 20 S...:ssion

•
t1.JIT. 11. .•ppointncnt of Tri .....l JuA.Gc :i(:V,C[l,t~s "'.Oct
C?unsel.--For e~ch g...:ner:'J. or sp...;ci1.l. court-i;irti.u the
authority ~ppointing tho CJurt shell tpp~int, tri~l

judge ~~voc~tc ~nd "l defenso couns~l, ~nd ono or oore
nssist·'lnt trial jucge vlv')c,~tcs nnd one of' n')I'C 'lssist~nt

defense counsel \'hen neccss~ry: Provil~ctl, Th..1.t the tri1.1
judge c.dvoc:,.to and r:cfcnsc couns~l of .;l'1ch goncr,ll c')urt
rnrtic.l shall, if aV;;l.il".bl".;, be l~nb.;;rs ·")f the Judge
Allvocc.te: G.:!n..::rD.l r5 Dcp~rtnc:nt or officers v'h" .::.r..:: 41~obcrs

of the b.:lr 'Jf '\ F..JderD..l court or of the high..:st· court of
~ St~tc of the United States: Provideq further, Th,1.t in
;111 C::l.SOS in 1'i1ich the 'lfficer "lpp....intcd us tri~ judge
~dvoc,tc s~ll be a ~cribor ?f the Judg..J ~dvoc~tc Gcn~r~l's

Dcp.:'.rtr.!.:lnt, or :::.n officer \'.110 is 1. f.1cr.b~r f)f th'J·bJ.r of no
Fodor"l c'Jurt or of th~ high<Jst court of i". St ....t.::, the
officer n~pointcc .:lS ~~f..Jnsc couns.,)l sh....ll likcvusc be
.::. ~nber of the Ju~go ~dv?c~te Generalis Dcp~rtnent or
~ officer ''ho is :l ecnbcr of th. bnr ·,f no F~C:er.:.l C':lurt or
of tho highost c~urt of a 3t~to of tho Vnit..::~ St ....t~s:
Prnvi~cd further, ~l~ ~non th~ ~ccusec is rcprcs..Jntcd by
c )Uns~l of his '1'i!n sel..Jction .:md coos not (lesire th.::: :,re
s~ncc of the roguL;rly npp~int\;d cefons...: c'Juns...l or
:lSSiSt:l....lt \;:f~sc c'Ju.'1.s....:l, tho l.,tter il·'.y'OO cxcusc~ by the
pr...;si1...:nt I'}f thu c=>urt:· Pr-ovi~cc furt~",r, Th.~t no person
,..nl) hiS :-..ct..:..:1 :".5 r.",roer, tri~l judgo 'l,"V':lC1.to, ....ssist'"'J1t
tri~ ju(go 'l.(~V·)c.:1tc or inv...:stign.t.i.ng officcr in :"..ny
CC!.SC sh.."'.11 su~scq,u.:::ntly :lcl;. in t.he s-...:--c C:'l.se :'.s
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defense co~~scl or "ssist~nt d~f~nso counsel ur~css

e>..-prcssly requested by thv .:l.ccuscd: Provided further,
Tn,t no person ~ho hns ncted ~s ~~r.~r, defense counsel,
\ssistant defense co~~s .1, or inv~stig~ting offic~r

in .:my cnse sh.:::.ll subsrJquently ~ct in the S:::.r.lC C,:lSC
0.5 .'l m"'l00er of the prosecution· Provided further, Th ....t·
no person 'no h~s .'lctcd as ~mb~r, trio.l judge advocntc,
assist~t tri~JL judge ~dvoc~te, defense counsel, .:lssist.:::.nt
def~nse counsel, or L~voBti~~ting officer in ~y case
shall subsequently act ~s ~ staff judge ndvoc~te to the
r~vi,",\:ing or confirr.ri.ng :luthority upon r.he S:1f.lC C:lSc. II

II. thvr Provisions

1. Articles for thc Gov"';!'11f.'1,mt of th;,; Unit)d St,t...;s thvy

11. Ther.: is no sioil:-.r :>rovision in tho A.C.N. for tho ..ppoint
~~nt of th~ judg~ ~dvoc,te for thv g...;n~ral court nk1.rtio.l.
Such autho~ity is inplicd in the provisions for the
~;>pointm..:nt of the court itsulf. A.G.::'. 40 provides
for o:,.ths for 1. judge o.dvoc"~.tc ~d for the judg..J arlvoc:lte
"or p-.:rson offici.1.ting ns suchu to nrlminist0r th:J o:!.ths
to th~ court.

b. A.C.iJ. 27 "Constitution of SW!lrn:\ry courts fil.1.rtio.l.--.".
su.'Wl.....r~.. court rk'1rtinl sh,,_ll consist of three offic~rs

not belo\"! the r,"\n!~ of ensien, as m...:nbors, "'.Od of :) r~

corder. Tho cO!'T."...ndcr of c. ship mOl:'" order ~ny officer
W1der his comnt.1J'ld to :.lct llS such recorder .. JI

2. N~V11l Courts ~nd B~~rds

.3.. ~lCtB section 350, p.::l.ge 198: liThe :luthority to cOllv...:ne
a gun,"rnl court ncoortiD.l L'l'Iplies the [,over to appoint
the judge .:ldvoc:-o.te. The :1.uthority to appoint the
r~cordcr of a sum~nr:r court nk...rtial is spccific,"'.11y
given by the 27th :,.G.:l.; of n d-"ck court by the 64th
A..G.r:., subs...:ction (c). :'ihen, th...:rc.:forc, it is d(lcided
to ~sse~blc ~ g~nernl court marti.::l.l, the convening
.'l.uthorityoo sh~ll select· a compct.... nt COrli.ri.ssioned officer
who sh.'l11, if possible, not be "li'1blCl to SutIll:lOns as
n n"'t ... rinl '·i.tness in th.:l c<!.sc, to parforn the duties
of judge advoc~tc, c.nd sh:lll :l~ him .::l.S such in the
proc.:pt: SL'"Jilnrly, in the case of L'. Sw:lo~ry court
~rticl, a conoission...:d or v~rr''"t officer shall be
n". "dj <:!.nd :iil tho c..i..3e of a deck court <:!. com~tlJnt

enlisted n..'\fl. The judge o.dvoccte is in his milita17
cho.ractor responsible for the proper disctki.rgc of his
duty to th.. convening :.uthority. \I
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b. ~:C&B soction 356, -ngo 200: liTho .:locCUSJd is ",ntitl""d
to counsel .:loS ~ right; ~d ~hcocvcr pr~ctic~bl~ to
cOWlsol of his choice. 'Ihc court C".n not propcrl~r

deny hin the 3ssist~ncc of , prof~ssion~l or other
~dviscr. Snlistcd ~n to b~ tried sh~ll b~ ~dviscd

p......rticul '\1"17 of th""ir ri~.,hts "_od should be r(,q)r,.;s~ntod

b:, couns~l, if pn.ctic ble, un:css tho;! cxnlicitl,v
st ....te·!!l .Q££!!. court th t the,Y do not r'csirc such .:lssis-
t21ncc. Shoul~: tho o:ccuscd st-".t~ th1.t he doos not <icsirc
cou:n;-...:l he: sh'lll be infor:'1Cd by the court th'lt cOlU1sel
",'ill be r:.ssign...:d h:in should he so ~~C:sirc, ,"'.11d ht: sh1.11
be .:.dviscd to ccn5ult cotn1sel'bcfor-~ deci-'ing to \roce0d
tlith the eaSel y:ithout couns..:.l. A st".tc::l... nt th:'.t this
section h..'\s been conpliJ:d - 'ith sh~ be ent..:::r:...d upon
the r~cord of rroc~..:::ctings. It shoul~ be borne in mind,
however, th'lt the convening ~uthority h.... s no pow0r to
fOTCC cOWlscl upon 'In -'\ccuscd unll,.)ss t:le :l.ccus...:d is
r::....:ntnlly i:1CO;::pot':nt ~G th_rcby uno:bl..; to lo.::Jk after
his O\m int~r..:.:sts. In such .... c:lse, ,',t1\..o i,lCnt~ incompc
t..:ncy bcconcs kno.m; the c<:!.se b ...con:5 one for J. ~~octcr

r.:l.thoJr th-..n .... court. F.....ilure to co:~pl:r 'i.th r'..:l1uest
of 'lccuscd that counsel b~ provid~d h~ is ~ f:t~l

,;rror. 1I

3. Propos..:d i.w: r Bill

1.

,, ..

b.

n;i.~T. 18 (b) For evory sUD.'TI.':'.ry court r~:::.rti~l, the c~n

v,'r.ing .....uthority sh.:-.ll =:.ppoint :l ;>ros,;cutor ,"'.od J. r:.:lf,Jnse
counsel, "ho sholl be persons quc.lifi.:.:d to ;:>crforr:l such
duties. This sh'lll not "..ff.:.:et til....: right of the :lccused
to cauns..:l of his o'._n choice."

t1;'.fIT. 24 (b) For overy gcner:l1 court n':'.rtial, the conven
ing ...uUl~rity sh:l1 ~ppoL~t: (1)" ?ros~cutor anc Co

(lof.::ns;J c'luns~l, rho sh.1.11 Dc ccrtifbd by tho Jur\.se Advoc::l.te
Gener.'ll ·":is p.;rsons qu':'.lificd to po:-form such r'uti... s, but
tho ...p?Ointment of such dcf~n3c collOs..:l shall not ...ff~~ct
the right of th...: person accuscd to couns",l of his o\,n
choice; '\ne. (2) a judg~ advocntc, ,,11ose cutios * * ,':- II

III. Dif:cr~nc..:;s

The Ar:;;y us::-s the title "tri'1l jur.gu '!cvoc..,tc. II Tho
H"lVjr bill uscs lI?rosecutor. ll
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P.L. 759 provid,.s for nssist:mt trin.l ju.A.gc .....(:vo
c...t..:s .:md assist.::mt ":.~f..:p..s6 COUIlS'::!. Tho r~-:.vy h~s no
provision for sue}: off1c.,)s. (c:~O 174-1918, 16; C'O
2-1925, 9; Ci.o 3-1944, 439).

P .L. 759 proviL:cs tlut the: tri::l1 judge <J.dvocn.tc and
c!of..::nsc cOlL'1s..::1 sIDll, if :w:l.ibbl.:l'J b. n..:r.b~·rs of too J:\GD
or nfficcrs "!"!o ::r~ r.:....nlxrs of .~ bnr. The r;~vy Bill
~rovi.:::cs th~t t.;),::50 ~ffic...:rs sh-..ll be "p..;rsons qU31ificx:. to
pcrfo:r'C. sllch ,1uties ll in th(.: SC:~ .:m:l "ccrtifit;d by the Judge
~M~oc~t~ :~n~r~l ~S persons ~u~lifi~d to ~rforn such
dut.:..;;S" in th.::: 00:.

P . L. 759 provi":;~s for th • .)j:cusc b;r th.::l .?resi~~nt of
the c~urt ~f th..:: d... f..::nsc c~uns~l ~~n ....ccuscf h~s oth~r

cou.'1so1 of his O\'n 5.Jl..::ction :mel r':OCS not :\.... sir..: th..: c!>
pointed counsel. The N':-!.vy r.l.1.kcs n') l1rovisi >n for such
excusc.

r .t. 759 provi1...ls th~t n !1",,;rson ":ho !ns :lct",,;c :'l.S

n~~cr, 'trial judec ~dvoc~tc 0r ~ssist~nt tri~l judgc
~dvo~~tc, or invcsti~~ting 0fficcr sh~ll subscq~~ntly

act ~s defense c~Q~sel in the sane case cxc~pt by express
request by the accused; th~t no person rrho h:'lS :'lctcrt
"1.5 r.cmbcr, r.efcnsc counsel, .:l.ssist~nt '-!efensc ccunsel, or
invcstig~ting offie0r sh~ll subsoquently act as n~[IDer of
the prosecution; nn~ th~t nn'person ~mo h~s ~ctod ~s

rncrrbcr, trial judge advr')c.~te, assist"J'lt tri<:l judge "'(~vo

e-..to, defense counsol, :'l.ssist~t defenso c~w1sel, or
investigating officer sh~ll subsequently net ~s st ...ff
judge ...tivoc ...tc to tho ravie"ing or cunfimine '\uth'1ritJ"
upon thu S1ffioJ c ..... se. The thvy h".s no si.r.o.il".r provisions
but hus held it f~t ...l error for th~ e~nvening ~uthority

to sit· on SCl: nnd then' reviC\r the fjI""lce-.:clings. (cr:o
9-1932, 12; CO'O 9-1932, 15).

Tho c.",,;fcnsc counsol shall ll"'.vO cqu"'.l prof.:lssionc.l
qu"\lific'ltio~s to the tri1-l ju~gc .....dv,c"!.te. The ~hvy

docs not sp.:lcific,lly provi~ for this.

IV • R..:cor·T.tcn~..::d Prl1visi·::ms

The Kc~ffc Report, p ....;c 92, 93, & 94 cO!lt,... ins the
following rec~end~tior.s:

(1o..l~.llficd ':lffic... rs ~'h? '11': lo.wy..:rs shaul': ~ pro
';idcd to :.ct ::!.s pr':lsocutinc l:ll'YCrs --.nd' d~fc!'lsl,;
c?u,,'lsol for'cvcr'J gencr"'.1 Cl:>urt I:L"\rti:ll, nnd; ',tlcn
pr,ctic:->..blc, for (:v..::ry sU::-~"'11.",ry c'lurt n..."\rti.:'.l.
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II (2) Both prosecuting ...ttornoy :1.nrl dcf.:nsc c~unscl

should bl,,) offic.... rs "h.Jsc qU:1.1ific;'\tions h ....vc
bc_n ....pprovcd by the Ju~~c ~~voc~t~ Guner.I,
eith0r by virtue of his b~ing ~ LeG:1.1 Duty
Speci~list or ....5 C'th~r\'(isc r...... ving thl,,) requisite
leg..... l tr...1ni..."1g "l.."1,..l e.xp~ri.,,;nce.

II (J) Both prosecuting attorney 11ld defense counsel
shoulj bi] subject :'>nly to the supervision of
the Ju~gu ~~voc~te Gunur~l in the pcrfor~Lnce

n: th~ir Guties ~s such.

II (4) In s.::lecting I)ffic... rs for thl,;SC !'X'sitions the
Jur',..:; .,.'voc ...tc c...:n.;r4 should r:o his b..::9t to
soc to it th ....t (~l;fcnsr.:: "'.rl~ pr:,,>s0cution l:lHycrs
.... r.::- of u':u:.l .:'.bility.

II (7) The ...bov.; rccOfT.l.an :...tions sh,uld not ....ffact in
":.ny n ....:l the pr.;sant right (i!. C.&5., S,-,ction
356), of ,~ ~CCU50d to c~ansl;l ~f his C1m

ch'~icc, civili"'n 'Jr n:lv.:l.l, '.h...:n such is ~v.:'.il

:1.010, to conduct his tricJ. or ....ppcu.

The Bnlla.'1tine Report, 1946, n....go 8, COr.li!_'nts liThe
rcconncnded ch".nga in tho stntus of th.J jur.g~ "'clvoc:'.tc
prc-5up~05~S the .:l.pPJint~nt of "'n0th~r qu~lified incti
vi~~.... l to ~ct :\s prosucutor. It is nIso assUMed th...t
provision for the co,msel for the defense vull'be con
tinued. II The B~II "'.1"Itine RoJp?rt, 19/...3, p.'l~") 12, rccor.;n
...:n'\ed th'\t .... c!of.,)T!SC crlunse1 should bo o.ppoint0d for
,),'1.ch g....nura.l court ~~t,rti:\l, t::> rcpr...:sent ~ll ,"'-ccused
non 'IIho "'.re n(lt othurri.s..:: r..::pr..Jsente:d '~nd to ....ssist,
if N'111cste,1 to r~o so, oth... r counsel .!3Cllact~d by
nccus~rt ~.Icn.
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Uniform Code .£.f Hilitnry Justice

Subject: J'lrisdiction of General. Courts-l ~artie1.

I. ~~. Provisio~s

a. 12.

1. :,rticl::s of ~;ar

":.nT. 12. Gcn::lr~.J. Courts-: :...'U'tie.l. -G.:m~r'\l eourts-;:l2.rtial
shall h~\'~ rO:Tcr to tr~' .....Yly p::.rson sub~l,;ct to r.li.litnry l~'"

for ......n~· crir.',c or oL"cnsc r-:.::dc punismb::"c b" those :lrticL::s,
c.nd 'In-' ot~!' person 'no by the 1a;: of l1ar is subj::lct to
trL~1 by Clilib,ry tribwnls; Provid.Jn, ~t no officer sh:lll
b~ br"Juf;ht to trial befoTo C genor"'.l court-m..~rti~1 :cppointed
by the Sup...:ri!'l,tJ'ndcnt of th3 l:Uit::-.ry :.ct\.it;m:': Pro",id~c

furtber, Th~t the of:iccr com,ctcnt to ~ppoint ~ g~ncr~

cQurt-marti"1 for the triti of ,"'.ny :,prticul.~r c~s.::: fl ....:.,.,

nh~n in his judg~mcnt the int r~5t of the s rvice sh~ so
Nquiro, c"'.usc ;my C.:lSoJ to be tried by." $PJci'l1 court
n."lrti11 not~·~t:'st:'Jlding t!"':c 1i.r:d.t:....,ions u!'on the jurisc'ic
tion of th~ sp~ci~l court-~~rti~l ~s to offcns~s 5~t out
in ·.rtiel.::: 13; but thoJ lir.li.t.:1.tions u~on jurisdiction ~s to
persons .':md upon punishing po~;or s.::t out in sn.id ":rtic1es
sh"11 'ex; obs..;rvod. 1I

2. r'o.nu:.1 for Courts-:':".rtii':.l

:.dds nothing.

3. Public L1..1 759-BOth Congress, Ch"'ptcr 625, 2D Sussion

"S'::C. 209•.\rtic1c 12 is o.nrmd~d to ro~d .1.S f0110".1S:

11 .!IT. 12. G'":J"'::R.'.L CQURTS-'::•.i1TI:.L. --G,:m..::r'l1 courts
rorti 1.1 slnll h'lve po~t.'r to try ~n~~ p'::l'$on subj8ct to
mi1ito.r~· 1~'\' for ~ny crime or offense J1.:ldc punish.1l;,1c
by th::sJ :'\rticl~s.l ~.nd .....n:· othor ;""Jrson . ho b~r the lmr
of \· ....r is subject. to tri...~1 by rri.lit ....r~' tribl,,ln1.1s:
Pl'ovir' _'d, Tint c..;n~ro.l courts-n..... rti"'-1 sh",U h:.vc pOl'l..:r
to ,:o.c!judgc ,:.ny !Junisht'\:::nt ,:,.uthori~,)d b:r l'n' or tn.1 custom
of the 3(.:rvic~ inc1urfing .:1. bJ.d-conJuct disch;.rgc.:'

II. II"vy Provisions

1. ..rticles for thu Gov..:~nt of the United St~t.)S navy

Th~rv is no specific provision stnting juris~iction of
gcncr~ courts-wcrtinl.
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".•nT. 22. (.:>.) Offense not spccified.--.\3.1 off ,nses co.':1
nitted by persons b~lon~in~ to the N~vy ~hich arc not
specified in the for~going ~~ticles shull be ~unished

.:loS '1. court 1i.~.rti:U. m.'ly dir.;ct. 11

"..RT. 35. .uthority to inflict slU"".':lry court-m.:'lrti3.1 pun
ish.":l.'nts.-.ny ptL'1.ishncnt l'hich .:!. su;.:'l.:l.ry court r,A,rti1.l is
~uthoriz..:c to inflict tl~" b..: inflict"d by :!. general court
i1.."l.rti'l.1. 11

2. P,v~l Courts .:!.n~ Boar1s

Has no s~ction defining jurisdiction of e~n 1':'1.1 courts
c,:'ti"l.

3. Pro~osur!. N,W1' Bill

"S7.C. 47.

ll••IIT. 23. :. g.::n-"rttl court In".rti ,I sh.tll h<lw juris
diction to ~ry ~nd punish <lny ?Orson subject to the
:.rticlcs for the Gov·;;i-nrt.-.:nt of th~ iJavy for ....ny Qff~ns~

~g~.inst s.:>.id :.rticlcs. 11

ns~c. 25.

1I._Rr • 35 is renumbered '1.6 article 30."

the
":,m. 5 (d)

.'.rticlas for
The follm'ring

the GoverrullCnt
sh~ll be off0nsc
of the tlavy:

o.g'linst

tlFirst. Viol".tio!l.s of th(.: cri::li.n'1.1 1:1'''s of th~

United St~t~s, rmcn~v~r en~ct..:d, during th~ tine
suc~ l.:l'~S "1'0 in force; ·tnd any li.r:dt:'lt16n <'.6 to
Tcr!'itori:'ll jurisdiction sh-:ll not ".p,ly.

llS~cond. Viol~tions of tho tr::l"ti.:s or conv,mtions
of th;) Unit.Jd St~t~s, \'h\,;novcr ".doptctl, durin?· thc
ti..~ such tr,~-:.tios or conventions '1.r in force.

n Thire. Viol~tions of such crL"Jin1.1 l1.\'fS of .:". Stat. ,
T~rritory, District, or possession o~ the United
St ....Ls, or ~ny politic .... l subdivisio!'l th...:rcof, in
tmich th..: ~cts or o~issions occurrad, .S ~~ in force
-:t th~ ~at.:: of th..:l ~"ss"_g=: of this •.ct '\11j ~t the
tL th~y occurr~d.

•
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·'Fourth. Viol'ltions of the l:-.ws, orders, rcgu.b.tions,
or custons of the r. .v~ service.

rrFifth. Violations of tho..: l.::.w of rnr. II

III. Diffcr~occs

1. ~s to P~rsons

30th :.1'r.\:T ....~d i:=.v;' ge:t"lcr-u courts~rti31 h~vc

juris :iction· to try ~_ny person subjuct to milit".r:r 1.....'M'

or the A.G.t:. r_sp..Jcti·ICly. /l.I"W..y een~r ...l courts-M.--rtial
Usa h:wc jurisr.iction to try ~:r oth'~r p..;rson for offenses
~g.rinst the l:l · of 't......1', whil.: tho !:~V;r g~ncr'll court
~oes not. ·~,~ r~ntly, other offcn~~rs ~~~inst the
l ....H of \!':!.r, n.I''':': tried by ;'hvy axtn.or lin~ry tribun:l.l.s
not covur(Jd in the ;,.G.;L (5..:e propos;'d :l.G.N. :.rt.
5 (f).

For persons subj.:ct to nilit.:l.~J U\'r, 3.:0 C.S.,
:, •. '. 2.

2. ~s to Offcns~s

Both .1~~ ~nct N~vy genor·it court-~""rti~l ~~vc prrNcr
to try ?crsons for all off~nsos ~gainst tho Articles of

;"1.1' or A. C.l!. rusp.Jctivcly.

SoJO C.S., A. !. 96 for viol.-:l.tions of stntc .:md fcd.:::r:ll
crimin.,,1 1:'.\·5 of trerttics ."'.I1r\ conventions of the U.5., ,....od
of the laws of wor.

TI1C proposed Navy bill eont"1.ins "'I. g0ncr'll ~rovision

as to juris,",iction of the l .... G.I1. <'\s to offenses, \'hilc
the ~Jncnded Articl~s of ~r :0 not.

3. As to Punish.rn.::nt

Tho 1../'.ll:nded ,..... 1. 12 st"1.t<Js th.... t ':!. g:::n",r"1.l COllrt

~"1.rtiil ~3Y impos~ ~lY p~~ishmcnt ~uthorizcJ by law
or the euston of th8 sorviee, \"hilc the corresponding
,\.G.!f. ....rticle st:o.tes thn.t ."l. g~ncr:ll courts-r.'~"l.rtial

r.k~y inpose ~r~T p~~sp~~nt "1.uthorizod for ~ sunn,ry
(tl''.Vj'') eourt-:-iarti:li. :.5 thJ p\Ulishn..nt "1.uthorizcd
to 00 n.tijudgcd by :l SUJ:lJ<."'.!'y court-Q....rticl. (I:"',.vy) .'IN
very linitec, tho :!.uthority for :J. tbvy gcn~r-u court
r.lo.::.rti~l to imp-"1se gr.!'J.t~r punisht.:.ents is infcrr..::=d froo
the :>rovisions th~t :, N.'l.vy gon~r"l court-f:1,"'.rti.al h:ls the
pm,... r to p-.mish "l.n~,.. offense llg<'.inst the A.G.'). "'.lld th1.t
tho court shul i."JPosc .:m '1.r:.equ~.t~ punist nt.
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;(s to punishments uhich e,.:n.::r~l courts n~y inpos .... ,
sl.:~ :.pp0n~ix to this co: :p~.T"1.tivo stt;.dy.

: •• f. 12 ~s ""J:1Zn~.x~ ~iy.::s -:.uthority for :.rn,y gcn.::rnl
courts-r.nrti:l1 to ~~juC,g1,,) br~-conl:uct ..:isch....rg~s. ~is

is th.J onl~r ·)unish.~nt sp..;ci!'ic~lly st.:lt_d in this "!.rtic1c
'lr.,.3 cight be '!... c....1 cls~' ,nol'~.

The i!".vy :-.lr.J-:'cy hes ~_ b~c-contluct ~.isch....r8~. ,,5

to cisch~-l"go, soc C.S., :1.',108 n.nr' '.;'-1)(;n.ix ') C,('O" .'. 54.

1. ,,5 to P.... T'sons

None of th,;:} :"Cpo:-ts cont .... in :my rccOC'_lCn~~tion ....s
to ch~g~ the jurisciction of gcn....r~ courts-r~""rti~! ~s

to persons •

..s to p~rsons subj.Jct to r:-J.lit .ry l ....~: in g(;~...:r"!.l,

se.::: C.S., :•. .1. 2.

2, ~s to Off.Jnsos

.'.s to eenor,"\! discussion of off.::ns...,;s, se..; :.ppcnji,"'{ to
C,S'J :.;f. 5t..

3. .,s to Punishnonts

Thoro 1.rc no rccnclenr1 ."':tions to lintt the j)O'.':cr of
gcner.ll courts-r.nrti·:-.l to inposc ~unishr£nt.

:.5 to linitt!.tion on plU1isht'.mts, se...: C.S., 45.

s...:~ ,.ppl:ndix this articl;,) :Oor ,.....uthoriZ0'~ plU1ish;'.::nts.
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Pernissiblc Punishncnts ~rmy ~nd N~vy Courts-lf~rtinl

(P.L. 759 ~nd Proposed :•• a.fl.)

X Inctic'!.tos Court Ir.....y Imp,,-,sc Punish:.1cnt

A.H. 12
P. 1.

KIUD N.\VY ;.Il1!Y

e;:;tr;p".L SU::C·.RY DECK C;:;N';R..L SPi:CL.L Su::;.RY

(1) ~:lth Xl X1,2

(2) Disrisso.l (officer) X
4 Xj ,4

(3) Dish.:m.,r~,ble X X
5

Disch:-.rge

(4) B:ld Conduct X X X X
Discharge

, ~ , 6
( 5) Confine!7Cnt not X

,0
6 17mTHS 1 ·:ONTH X ' , 6 ·:O!:THS 1 1l0!1TH

H....r-· L1.bor

(5') rio
,

H:lrd L-:lbor 3 ConTHS 3 :fO!rTHS 1 ::ONTH
Confincr..cnt
(ro' 103:)

(6) Restriction x
10

6 i :ONTHS 3 1:OilTHS 3 :~OI!THS 3 : :OIIT'HS 3 LlONTHS
(; lC:' 103f)

(7) Depriv~tion Shore X 3 "ONTHS
Liberty

(8) Loss of P~y X 6 'DNTHS7 i fer 1 X
8

2/3 for 2/3 for
mNTH 6 l!ONTHS 1 !:ONTH

(9) Dctl3ntion of 2/3 for 2/3 for 2/3 fer
p.oy (:; Only) 3 EOlITHS 3 JIONTHS 11l0tlTH

(10) Fino X X X

(ll) nuprin~nC. & X9 X A

:1(T.")nition

(12) Reduce kn R,.....nk X To next To· next To I'ri- To privt".te To privo.te

(En° inferior inferior v~tc only only
onlv
(:~rrr 10/ c)

(13) Loss Nw:b...:rs X (NC&B X (!rc:- X
(Officer) 622 n.24) 103h)

(14) Rc(~uction to in lieu
priv1.te of .-l.is-
(Officer) ::tis33.1

only

(15) Suspension x
9 {tlC&B X X (•.a;

(Officer) 622 n.2~) 103h)
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P~n_ussiblc ?unishnents ~rny ~nd N~vy Courts~~rticl

(P.L. 759 nnd Proposed .\.G.N.)

X In"ic'l,t~s Court ~r~y Iqmsc PlUlishncnt

KIllD

~r.::iI.:..L 5tr. :'!..JlY D3CK SUl:~UlY

(16)

(17)

Locos S.;ni)rity
( '" rr~r:t ('-. )

Solit~ry Confinc
::..:nt on BN....d
~~ '.f..1.t0r ":ri.th
Full Ration
Ev.;::ry 3r' Day

x

x

(tfC&B
622 n.24)

30 n:.YS 20 D:.YS

'/:lrr.:mt 0., :iursus, etc.
tr~~t~~ ~s Qffic~rs.

~ Cruel ~rl Unusu~l ?RO!UEIT:D - 5"":'" C.S., :J..~l. 41.

1. D.;:::.th cOon ba .~djuc1gcd only for an ~ffcnsc \ihich spccific"111y
provi~cs for it.

2. Under .\."T. c'c"1th is l"Dnd:'.tory in co.se of spies (IL I. 82) .:l.nd
either roitn or life ~pri50nment is ~"1nG~tory for prenedito.tcd
nurc!cr (.\.1.1. 92). N:".vy h..'1S no r:k".m~'\tor:r punishMents.

3. Disf1iss<ll is r.v;mr'·1.tory under .1.1'/. 95, cond.uct unb.:lconing an
officer; II.VI.56 f ....lsl,) nustcor; :•. 1,'1. 57, false returns; ~nd A.\1.
8? personal interest in s~lc of provisions.

4. Officer r.ust bc·disniss~ct if sentenced t~ confincncnt Dr h~rc.

11.bor. N.C.&B, 622 n.24, llC~ l03c .

5. :.rr.y enlistl.ld rum oust be given dish:>n<')r1.ble ,~isch'lrge if n":lrc
th:m six nonths'c:.nfinc.ncnt. I'C!~ lOLb. Vanderbilt Ro:.:~rt

dis:'.PflMVOS.

•
6. :'/hcn lh~' .:lnlistcc rum is sentence.-' to n"lrc th:m tnrc<J nonths I

confiJi...ncnt, he sh Julct be reduced to 1 ),,\,;st I""'.ting. N. C.&8 .
622 n.21, :;CH 104c.
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Appendix (cont'd)

7. U....vy sunr:-.r~" Cf'\urt-f'..<lrtial f:I.:J.y not :'.r'judgc norc th~ 1',55 of
~ p~y p~r nonth unless ·':.lso b~·l con('uct c'isch,rgo. ~l.C.e.:B. 416.

8. ·f....:! not ....~ju'~go loss of
"'ishonoT1.blc (~isch::rgc.

IDN th.,.~ 2/3
::c:: 104b.

p....y per nonth unless

•

9. N('lt f:lVorc~ a.C.Mi. 622 n. 24.

10. Only ccnfinc:lCnt £!: rcstrictinn r: ...y be ir:p0s~~.

0;: :BI: .TIO.iS

~ncr ...l Clurts - not r~strictcc ~xccpt os niter ....b~vc .

..nny s~ci~l not r~strict~d cxc_pt as n:tc~ ~~~vc.

t!wy 5UO'1o"J....,.l'y - rIo cotiliin.. tions cxc":j)t 3 r.:.onths I c'lnfinen.::nt, ~rl.

l~ss ?f p~y not to cxccc~ 3 nonths n"'.y be io:~scd in ~~c'ition to b....d
con'~uct 'isoh:1';;o; an~ loss ...,f ?'\y n.,t to .:l;~C;';..:ld 3 nonths r~~' be
iI.1~os;,;(' in .vk'ition v;) s'Jlit~r~- confL'1c::'..:'nt on br,::.:1.C: ~c: ratoJr, or
c ....nfinor.lcnt or rcstrictirm, ")r '~~priv~ti:>n of shnre liberty•

.•rn..v sun.-:t.."'.ry - nrot Nstrict~d QXCC?t'lS noted nbovc 'lnc. ,·t\.....rc
both c'infin(:'.l.,-,nt .:Ln,' rc::>triction :IN iI.1r)("'ls(:(~, both nust be 'l.ppor
ti")n..::rl.

~hvy rl.:.:ck - no conbin".tion 0XCCpt loss of rxJ.y in enclition to
solit"'.ry confincTBnt on bread and Ynt~r, or confinencnt or restriction,
or ~c,riv~tion of shore liberty.

f':J. - 1
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Uniforn CCK'O of l1ilit~ry Justice

Subj~ct: Juris('iction of Spoci.:::.l Courts-Ea.rti.1.l. A,'.1. 13.

1. :.rticlcs of hr

".•nT. 13. Spcci~l CQurts-: i~rti":!.l. -Sp..'lci ....1 c')urts
n~rtial sh'lll ~vc p('v:cr ta try .:my pcr3~n subject
t() nilit.:lTY l~.:;-: for an~~ cri.r:.'.c or '"'f[..nso nJt· c.:lpit"'.1
;:1....v:o punishnblo by thcs..: ,".rticlcs: Provi:cr" 'rh..:l.t
th~ ?r.:si:~cnt c:l'J"J by r.:;gul:>.tior.s, except f::-"TI the
juris~icti~n af speci'll courts-~.rti31 ~J cltss
or ckssos !)f persons subj..;ct to nilit'1.ry l.:nt.

IISpeci.:.l courts-oorti~ sh~ll not I1.:'.vc p')\~r to
..... ~·ju,'go confin,J~nt in ..xccss of six nonths, nor to
;'\...l.jur'.gc forl\..:iturc of nore th:m t\"o-thir':s p"!.y·por
r.tonth for .... p.;.lriOl.~ of not CXC-.l.::r1jng six nonths. ,I

II:.RT. 12. Gener.'!l CQurts-llilrti:u.. • ••.... Pr')vi'lcc!.
{urthCT J Thct the officer conpcte~t to nppoint n
g~nur~l c9urt-~,rti~1 for the tri~l of nny particular
cnse n"\y, ··rh.::n in his judgnent the intoNst of tho
s·~rvicc sh ....ll so require, causo ~ny c~sc to b,J tried
by., spoci.,l court-oortia1 not\'lithst ....n(~in,:; th..: lini
t.:ltions utJon the jurisdiction of the sp;.:ci.'ll court
rn.1.rtio.1 ,J.5 to offenses set out in :.rtic1e 13; but the
1inito.tions ulJon jurisc~iction ·'s to persons .:1nd upon
punishing povror set out in s~id ,J.rtic1o sh,ll be
'1bst:rvcd. It

2. :lanu.ll for Courts-l :.:'.rtin1

Per. 14. EXCJpts officers fT0n tri.:l1 by sp~ci1.1 c'urts
n~rti31 un~ur .::l.uthority of proviso •

• .\ cri.r.le is not c ....pit,l in nC:\."1ine; of :... '1. 13 "then 1ini
t1.tion ~n punishocnt prescribed by P~~si~ent is less th~

dc,th an~ ~vcn though 1. criao is c~pit,l, it nay b~ tried
by.;,. spcci...1 c,,:,urt under the first proviso of" ..rt. 12.
But no crine or off~nse, c3pit31 or othcrvdsu, n1.Y be tried
by :l sp..: ci.".l c'1urts-f.l"1rti:l1 if 1. n.i11(~~t·Jry punishr.k:nt is
prescribed nhich is b.::yon..~ the poll.::r of tho court to
,sscss.
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Nor C,'"'.n a special court-n;,rti:l.l <ldjudge dc1.th) ''lis
h~nor,,-bl~ ~ischnrge of "!I! enlisted t:l.1n or 0isniss:U.
of "\Il "fficer.

:3. Public L.'\w 759-8Oth Congress, Ch.1.ptcr 625-20 Session

"5.3'.:. 210. :.rticlc 13 is ".1J,.::nr'.c .... to rc"'.<'!. .'lS folioHs:

"..RT. 13. SPBCI.L OOIJRTS-:::.RTr:.L.-Spcci~l c ....urts
n"'.rti'11 sh1.l1 h.:!.vc por."3r to try :1n:, person subject to
nilit.ry l~' for ~y crine or 0ffcnsc not c~pit1.1 n1.dc
punishJ.blc by these 3rticlcs: Provi-'c,l, Th....t the
officer c'Jr:tpctcnt t'1 apP"'int .... gcncr"l1. court-n......rti:'.l
for the trl.:.l of :'n~r pn.rticul"!.r c"..S~ ~l..""YJ ".'h~:n in his
judgncnt the interests of th:. service s') require J c.::usc
.:Loy cnse to ba tricc. by ~ 590c1;,l C'"lurt-.-.."\rti:".l not
l·'ithst"'!.n-~ing the linit.....tions upon thu jurisdiction of
tho spOcial court-n.:lrti':'l "-S to nffcnscs herein :'l"CS
cribcd.

tlSpecl'11 courts-n..'1rti.::!.l shcl1 not h!\ve poYler to a:!ju1ge
dishonor~ble (lisc~rge or cisnissal, or confinencnt in
excess of six months, nor to o.r!ju~ge forfeiture of
more th,'ln t\"o-thir-::s pay par nonth fer :\ perind of not
cxceecing six nonths: Providcc, Th~t subject to ~ppr?val

of the sentence by nn officer exorcising general c!)Urt
n..'\rtio.l. jurisrti.ctinn Q.nd. subject to appell~te review
by The JUC.C~ J\dvoc'ltc Gcncru. r'.nd '\.pp~llato l1~ncics in
his office, a speci:".l court-r.nrtinl nay ,1c!jU(~ge ~ b(l,d
con(;uct disch'1rgQ in .1.(l~ition tl'l othJr tluth'Jrized punish
nent: Provided further, Th'\t .'\ b:\r1-comtuct discharge
shall not be n(ju~&~{: by :\ spccill clu:rt-narti'\l wllcss ~

conplote rocor'\ of th.:'! ."rococdings of .'l1i(! tcstL~on~r

t,'\kcn by the c')urt is t~k,Jn in the case. 11

Proviso in :•. ". 12 1'0';:.....1.;;1.

II. N~vy Provisi~ns

1. :.rticlcs for the G'JVemn.ent ",f the Unite,! St'ltcs Nwy

!tART. 26. Sur...J"'~ry courts-r~....rti:U r:l"\Y be flI"":"':rcf. u,on
p.::tty "'fricers '\nrl (;nlist,.J~ o.:n in the n~.v"\l service ..•...
f"'r t~ tri...... l of )ffenscs mich such c'JrTI.:u1,lina officer
?r c:)rn:mt~"'.nt . '..'1J-~ \::vn :!escrving'l")f b!'.:'!'\.t~r punis~nt

th~ he is ~uth~rizc~ t? inflict, but not suffici~nt to
ruquir3 trhl by ,:'. e\.:ncr~l c0urt-t":.rti,"\1. 11
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II:.R'!'. 30. PunIshr.l.:lnts by surn"'!.ry courts-r......rti.:l1.
Sun~~ry courts ~~rtial ~y s~nt~ncc petty ~fficQrs

:m~~ p..::rs')ns "f infcri()r rati..ngs t? either n p.1.rt
or the wh?lc, as ~y be ~ppr()pri4tc, of :lny ono of
the rouo·.ling punishnc:nts, n:-.ncly:

"First. Disch......rgc Ir '::1. th,J service \lith b~d

con,~uct ,1isch~rg~j but too sont'-lncQ sh.ul not
be c.n-riod into ...:ffvct in .... f-:>rcign c'=luntry.

lI$.:c in 1. S~lit ....ry c':mfin~r'....ntJ nt::t oxccc':ing
thirty ,,~.ys, on brc...c. :m~ \~t.;lrJ or 1m (~ini.n

isho ..: r:.tions.

"Thii'r:l.. S:Jlit .....r:r confinct'..::nt nJt cxccc. 'i."'-!; thirty
,' ....ys .

"F')urth. ConfincDcnt not ..:;~c~o;~ing tW"l nonths.

"Fifth. 'Rcctuction to n",xt inferior rating.

rrSixth.
foreign

Dcpriv ....tion of liberty on shor..: on
st ....ti·:m.

llScvcnth. K'dra pelicoJ dutios) Mr' loss of pn.y,
not to >Jxcccd three m~nths, ~~y bu nrtced to ~ny

of the -~bovc-m.cnti')ncd plU'lishnunts. II

"..IIT. 31. Disr.,ting fnr inconpotoncy.--,\ suru,..lry c?urt
!'"1..'"I.rtinl f,l"y r'isr"tc :my r-~.tcd {X;rson for inconpotcncy."

2. N'lVo.l CJurts c.nr! B-y'.rds

S1C. 652, n.ll. :~cn nn offense Ch~T~od is ')f such
ch'lr:lct.:::r th....t thCl plU'lishn.:nt '."hich -:. su; •...,·~T~r c?Qrt
n,rti1.1 is :\Uth')rizc(~ to inflict is not ....·\~qu ....t-..! J the
nffcnrklr 3houl·' l:x:l br?ugilt to tri:ll bcf)Te <1. g...nc:- .... l
court unl~ss it is li~r1.ctic~blc to t.? S'.

3. Propcsc~ N~vy Bill

II :.RT. 17. CcJ:'!!~"!.n(,.in.:" )fficers .. f n~v1.1 vess~ls "....~.'

such other officers in c?rn;n·1 '>1' in ch:u-gc nf n".v~l fnrcc5
or ...~tivitics 35 r:.....j' b~ '~csi::;n,....t~ ~ by ttc &:cl'\.:t ....ry .f too
fJ'lvy r"....y conv.;:!n... sur:.'f~ ....ry c"'urts : ....rti:...l for th~ tri"l1 of

"sse. lB.
·"J.Il...n·1 ") 1 t"

:.rticlCl
rco.c. :1S

26 is r~n~~'r~d
f'l11o:ls:

....5 1.rticlc 17 ~nct
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enlisted persons regul..::.rly or teMporarily unf!Or
th~ir conoand or ch~rgc t~r ~llegect offenses docced
deserving of greater punis~nt th~ ho is .uthorizcd
to inflict, bilt not sufficient to require by general
court n ...rti:ll. 11

,',.\7. 13

ns1.C. 22.
·'.n...n'\Jc to

:.rticle
I"C"1.C ~

30 is rcnuuborc~. ::s ,'1rticle 20 .:o.nd
fall.,Yfs:

II:.m'. 20. (1.) :, sUI"~-_"r:r c~urt r.n.rti;li sh..1.11 h.1.vo
pow.:lr to inposc .:.:ithcr n p:.rt or tho l'fh'Jlc of nny ?nc
of th;.: f':lllo'l'.1.!l.s pU!1ishr'.c.nts: .

"GoJc:')n t. RC':ucti ,n t-:> the n.,;oxt inf~rior r.:mk or
r:.tingj

"Third. S':)lit ...r:r confin;.)r....nt on brc~d :me:. ~''1.tcr

with full r"1.tion cv~t':/ third c!.:o.:r for 1. p...:ri::>d not
~xccejing thirty ~1.y, to run consecutivelYj

IlF'lurth. Confine:ncnt, or Nstriction \"1ithin st~ted

linits, for .j, pcri~ not cxcce~inE' six J:!':>nths, to
run cIJns.;:cutivclyj

"Fifth. Dcpriv.:>.tion of libcrt.}r on shore for 0.

period not exceeding three nonths, to run conse
cutivcl;n

IlSixth. Loss ,)f 1'l1.Y not to excoer, six months I pay.

n (b) Confino;,;!J.ent for ",·pcrior:l. not exceeding three
months, to run consecutiv...:.ly, .:lnll l"ss of p....y not to IJX

ceud three nonths 1 pay D:'y be ~posed in nd~ition to 1.

b:'.d conr~uct l".isch:.ri;cj !lnc loss of ~y n.)t to exceed
six ~':>nthsl ~~y n~:r be inposcM in sd~iti0n to ~ny onc'
of the fluoishn::mts enun...:r:'t~d unr!cr (Thir(~_), (Fourth),
md (Fifth) of section (:l) ")f this ~rticle.n

~qr. 31 is rcp~.lc~.

III. Differences

1. ~s t~ Pers ns

Un.l...:r the :.ncnded :.rticlcs of 'l:t.r, sp..;ci'1l c .ut'ts
r'~:.rti"1.1 r:o.......y try any ,ersons subject to r~ilit"-ry la,",
while under the tbvy bill, nly onlist..:d p.:rsons un....,;r
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the con'-l:md of the convening :.uthority, r..:lY b.: tricc:
by N.'lVY sur~".ry cQurts-n.....rtinl.

As to tri~l of )ffic0rs by sp~ci~l c~urt-nartial,

SvO C.S., A.U. 16.

2. :,5 t .... Off..:ns .... s

Un'-~~r the i.'1t..;rpr~::\ti"'n :f :•. 1. 13 in the i '""J1u".1 for
C~urts-::.:u-ti1.1, the ::ml:r .,ffL:nscs th.."\t ml :I.r:~;~ sp.::cicl.
court-n.~rti,"!.l ri.1.y n?t tT"J llrc, (1) nur '.;:1' (.\.1\92) <lS the
(',c...n,: ....t'ry scnt.;:ncc f:>1' prcr.,;:: ':itlltad ~,'...r is·c!c~th or
lifo ir.,:'lris('ll'U"".,mt; (2) i'1.1sl,.: r.ust~r (:~Y. 56), fuse
returns (:•. I. 57), pcrs-.rw:l intcrJst in 5;.1.0 of '1'a
visi)Os (:•• 1. 37), <::.nd Clnr;uct \l.l"l.b..:c")r:ing :tn "fficer
E.L :/. 95) which offenses cnrr:r-.1. rl<:.nr:~t~ry s..::ntcncc of
(~sr:dss:!.l; :md (3) spyine (:•. ~r. C2) "rtlieh Gust be trice.
by ~ eoncr~ court by st:.tutc.

:.ccor"'in.:; t1 prop?sc(! 3rticlC! 17 of the 1.• G.fL, n
5W"n"!.ry court-rorti:'.1 couln try my offense. Th..:rc is
no spccific ....tion in U.C.l.:B. <lS to ":hich C!'i.r.l0S 'IN

tri'.bl.:: by 5unn...1.ry courts except thct the convening
".uthority r1lJT eX1Jrcis~ his discretion. Ho"ov~r, Nr-.vy
Dcp1rtr~nt I~ttors stctc N~vy ~olicy in this rcg.r'.

3, .\s tn PW1ishn.:mt

Sec ',;:>pondix t? C.S" .\.H. 12 •

•'.5 to bad conduct ~isch<\rec, s.::c "pp~n~lix to C.S., ,\..~l. 54.

1. .\5 tn P.::rsons

S.:.:o C.S., .•. f. 16 ':loS to trial "f offic ... rs by sp~cio.l

coJurts-r.J.rti:::.l.

Thc.:r,J ~N no coments in B::l.ll.::mtinc, ':CGuiN, Keeffe,
or V·'.rl'~orbilt IWports or tJ"'v;,' J G rccolTk:nc ....ti~ns on trial
of ')tool' persons by spoci'll courts-rnrti.".1.

2. As t" Off~ns~s

.~s cffcns.;;s tri ~"blc by spccb,l c"mrts,;..':=.rti-'!.1 ~I'C BOI'C

or 1... 95 \Jp..:.:n.'cnt on punish.-..,;nt :lUthcrizo..l 1
, se... f)llOi"ling

s~ction.

•
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3. ..5 t" Punishn:Jnt

The ;~cGuirc .\rticlcs NCo.-ncn~ th."'Lt:

:. Su.r.n1.ry (t::lvy) court-r.l.:'.rtinl. sh~ll hwc power to
i."1p?sc:

1. Loss of pcy not cxccc~L~e 6 nonthsj extra r.utics not
cxc ...o"in~ 6 nonths, the pcrfom:~nco ?f \fhieh sh:Ul"
not, in its~1f, involv0 ~cpriv-tion of liberty ~~,

2. :.ny on;) of the follO'\''ing:

<l. 1k:.1 conduct ~isch....rGc;
b. Confincncnt not in excess ,r 6 r.wnthsj
c. Solit:.:ry confinoJncnt ror n~t cxccc ~ing JO Gays;
d. Rc·~.uction t.? next inferior r"'Jlk or r1.tingj
u. Dcprivction of liborty n)t in excess of 6 nonths.

The First B<!.ll"lntinc Rc;.):')rt rcconn...n.-l..:d th'\t ihvy
sUf.n"'.ry Cvurts shoulC. be eivan :,ol't:r to n"',jur~f\:: confincn.,;nt
":0 ...' l"s$ 1f pay not cy.ccc~L'le six r'.onths <:'J1,l th.... t b1.c'.
C~'lO'~uct t~sch'1recs should not b..:: :v'ju '£",)j uy sp...;ci':1 courts
T.1.'1.rti,"'.1 U.''11.::S5 the offense involves morr.l turpitur:c, or
'm~ro the ~CCUSCG is n~ith~r prcs~ntlt nor prosp~ctivQ1y

of .n; v~lue to the service.

Tho Second B3J.lmtine R0r"l0rt roco:ncnds:,
IIIncro:'\se in prwrcrs of Sun:l".ry C,)urts-J'i"'.l'tial.

Unr.l.lr the present :.rtic1es for tho (i0v...:rnrlCnt of the
Ihvy, r!. SW1rnry C~urt-1!"'Xti'\1 is nuth)l'izor1 to ~v",;rd scn
t~nccs of c~nfinencnt not cxcoerinr, t~o Qonths ,n~ Inss of
p~y not excce~inc three nantha. For the rea30ns st~tcd

b...:1ou, th(.: B.; .rr\ bc1ic.'Vcs th~t the pflwcrs r')f pWlishn::nt by
SU!.1:',."ry Courts-:r,rti"ll. shoul-' be incr"o'lscd. ;l Su.'"U"',.'!ry
C'jurt-!~~rti"".1 !"'''l.Y tr;.. :my cniisto1 person 6ubj<2ct. to
n,v"".l 1:I,v. n,l.: s~nt.;:nco \11ich it n::.y in~)flSC is liritc ~ to
l"lny one of scv~r~l punish...,.:nts, inclu'inc e'isch.".rgc: fron
the service .dth ~ b~~ c1ncuct f.isch"".rco,' to \nich nay
bl.: ~,,~C!' ...:xtr:'\ police ··!uties '1.ne! 1')5S of ?'1.y ""t tt) exceed
thrc. ... rlDnths. '·~n.:.:rc:::. b~'~ con~uct (~sch....rr;o is ".H:lrddd
by such ... c"Jurt, :'In': is l,,;tcr nitis,,;t...:d, the result un,....cr
p~s.;:nt ~r4visilns is th:lt thur~ is or:in"lrily no punishncnt.
:l.S a r..:.ttcr .... r ,r,,;ctice, Gcn.:::r".1 C,urts-U "'rtill "r... prone
to TCc"\rct their ni.ni.r..un punis!lr:'L:lnt :If confinc3o,;'nt :13 six
LJnths, thus th~rc is ~ e~p in the ~~is~nt sc",le '~ich

the B "'!.rd f,Jols sh~Jul,~ b.:l cl")se~. The Board l'""_c~n(15

'\n inCN!'\.S .... in the :::>ow.::rs of Sun...r,o.ry C lurts-i~:lrti:".1 '\6
foll \"$:
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111. Discharge with n b .... ' concl.uct f',isch"rgc.

"2. Confincn.::nt for .... pc:ri~ n?t exceeding six
nnnths, to run cons~cutivcly.

113. Solit.::.ry confincr:cnt for r. pori?d not exceeding
50 ~"ys •

•14 . R\Jrluction to the next inforijr r ....ting.

"5. Dcpriv.1.ti.:"n of lib..:rty nn sh"rc for .... fI.::rioc n t
cx.cCC(~inr sixty '~.:l.ys, to run c"lns",cutivoly.

116. Confincncnt for ..... ~rio< not l.:xc(;c"'L~;; three
nanths, to rU,'l cons~cutiv,",ly" '1.l1J loss of pay
not CXC.1ccing thrcu n,)nths my b... "'. ~_judrcd in
,'v!,:iticn to .... b·1.rl c')nr,uct 'isch"'.r ~. ilo b ....d
con :uct Ciscror£c sh:'.11 bu cx,~cutcr. in 1. forcisn
country•

H ••d,);>tion of tho ....bovc scue of punis~unts '"ill, in
the opinL.m of the Bo:u-.-', rcr:ucc the nu.r.bcr of (i..;n..::r~l

Courts-!:1.rti':'ll, :~ddition.:\l s:'..foeu~.r-.!s provi('od f')T the
rir.hts of thu ....ccuscn (dot ....il of n jw~~e ~~vocat~ is 0no)
~rv boliev~c to be cor.r.lcnsur~tc luth the incrc~sc of the
linit'1.tions of Sunn....ry Court-Hnrti,'\l punishments .".s NC

oJir.l.endJrl. It is to be noted'th,'\t the fONcoing rcrmits
''\ cor:1bin'1.tion of confiner.lCnt, loss ')f p.......y, :m.1 b.'l.d con.:luct
c!ischarGe. In the opinion of the Bo,":,r ,!, this flexibility
is r.osirnble, in tho.t it n.1kos it possible for Co f.1"n to
be sentenced to 3 b·~,·l conduct ('.isch::l.rco t'J b<.l pl:,.cc~l ,n
prob.'ltinn Fi.tho·,t his <.lscnpinG r>unishncnt c:ntir.:ly. II

rne Keeffe Report st'\tcs:

"tJcverthul.::ss, too Bon.rr1 feels th~t the r:lte of
trl'\l by c..:ncr:l1 court-n.1.rtiil c.:>u1':l bo reducor l cyan furthc:r
,·Ij,th..,ut inr>:liring disciplinl.l. Tho BOr'-r.1 \""S in!,rcssc(~

by the nllr.'bcr o.)f C3SC:S rcviu":~d by it ~Ih....t '\p -'roved to
bo rul'ltivl..:ly Minor ')ff,mscs h....e becn rcf\}rrcd to triu
b~' ccn..:::r".1 crmrts-n.....rtir.l ••.........

'l1Th~ Boar'-:' is of the o?inion th....t c:'l.ses of this
type, !l..""1~ they so.n t') 00 nur::",l'l"!us, sl~.,ul~ n't f"')

before c~ncr....l c~urt-r~rtl~l. The rc~sons thl..:Y h ....v~ JPno
b<.lf':>r", ;:...n..:ral courts 'lro, bcsi..Je the sj'0ci"l.1 c')n':!itions
pr",s",r.tc~ by n~rticc:
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11,1.. The lio.it0~ scnkncinc pOller of the sur.rl'1.ry
C?urt-;~rtinl;

lib. The linit...tions which h ....vc b..:.::n p13cec: f)n the
.:iscrction of conv~ninG 'luthoriti..::s in r..:fcrring
C"'.S0S to tri'll.

'IThese N:'S!"lnS nill be C:iscuss.,;::· suv-.:r.:llly.

""!.. :.s h:ls be,;;:n .:-'0intc·; out both" by the ~:cGuirc

C"'rr..ittcc ::.n,~ tho B'l11::ntL"1c Connitt.JC, tho;; lini.t.::.ti::ms
?n th", s..::nt\}ncine p'11r-.;rs of the sum....ry c )urt ;....."0 re
sulted in too' ere ...t t\ Cap bQt'rlOcn tho scnt....ncc ')f the
,,:un.::nl court, which by ouston n"::'\rly :l.h·:'.j"'"S inpos .... s a
sentence inclur~ "liSch...rec om -l c r".irly subst:.nti:U
period ')f confincoont, 'U1~ the S\1lTJ.....ry cuurt-n.-:.rti"'..1,
\'.'ln50 pOlf,Jrs :lore scv-.;rcly linitcc': by l.:lw.

"The obvi'~us solution is t') incr\i~o the c"iglity
....nc1 p:>H... r of the Sw:l..'"l"'.l'y cOjurt-r.L1.rti:;.l so th:'l.t it C"'.tl

h~Jlc c~scs of this n ...turc vdthout tho necessity of
rcs'"'rtin[; to tri"!.l by cener'll c'Jurt-n"\rti....l. Such tl

rt:CJf..ncn tion h:1s b ;cn M.."\,ic both by too [CGuiN
Conr.d.tteo ."'.n~ by the B:"ll"Ultino Conrnittee. This r:)CO~_K:m

~ ...tion is in;Jlcr.lcntcd in ;.rticle 4 (c) of tho propl')sed
i:cGuiro "rticles, r'ith which tho '/hite tmd Ju lee :~dvf)c ...tc
Gon~r...l ~r:1ft crticlcs concur gcnor~ly.

liThe onb.rgQf.'.:::nt of the po'<."Ors of {\ surnrlClry court
o"\rtit\l is ~ prerequisite to thv retention of
tho prestiGe forr~rly "\tt~ined by the gener ...l court
nnrtin.l. T!'i"ll by tho In.tt..,r typ.:l I')f court should
be reversed for the nost s~rious of nilit ...ry
off~nses and for felonies.

"Tho n"\turo of the incrcnsac'. pewters "hich shoulJ. be
r,r.:mtc~: to tho sunn....ry court-n'lrtinl is ,'- r.ntter uhich
tho ,'~(~vis~ry Council ".<ill h...v..:: to consi,-!cr. The i:cGuiro,
Jhitc, ,"mel Jud;;c :....v::lc....te Gcncr1.1-!r1.ft ".rticlcs rvc'1nn::nd
forf~iturc. This is the ,rcs~nt pO'::ur of the :.roy spcci1.1
C7.lurt. It sh' ul·_~ be ~ointac'. out h.::re th ....t the USFZ'I'
RC1'Ort h.~s r .... c0r.ncn·\.:e~ th"lt the ~:)\·~~rs f the ..rn:, s.)... ci".l
c:mrt-;)1.rli:ll, .:llr~"'."'.y rI'C:\tcr th:::n th s..: ·f tho Il"1.vy
sur':!""~"'ry c 'urt-r:.....rti:ll (uxcopt th.'\t om :.rr:.y s:,... c1::\1 court
V:ly not in:)Js;;, Co C:isch:l.rG~), b.., still furth·::r incrc".sc(' to
"luthorizo confincn.nt up tone ycc.r, >..'i.th ".::::,r?pri ....tc
f0rf... ituros, but ~th~ut (~shonor~blc ~sch~rtc (the
b ....~ ct)1lduct e~isch:'.rGc is unm"t!l to the Hr:1Y). If the il""vy
surn-".ry court possesses this :x-wor, n:::ny ...f th.... · c...scs
r.,;f rrc' to "!.bov..: coul~: h~v..:: been tri.... d thcr..:::by, ~vcn in
v' ....rtirJ,...

A.II. 13
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lib. .~lthough in theory the convening authority has
full control over the disposition of ch~rges, his pov~rs

anddiscrction in this respect arc SCVOTl.:ly limited by
Department policy. .~ series of lettors on CQurt-m.'l.rtial
policies have been promulgated by tho Secretary of tho
Navy, establishing policics"in rCG:~rrl to absence offanses.
Tho latest of these lctt~rsJ d~tcd 12 Octobor 1945, one
month aft..:r V-J o.::.y, pNscribcs, as a r.L'!.ttcr of policy,
th~t abs~ncv offenses TIill bo disposed of ns fallons:

"(1) First Offense:

il.bs.::ncc over leave for over :30 d:lYS: Gcncr<l1
court .

•\bscncc ,',rithout leave for over 20 days: Gcn~ral

court.

11(2) Second absence offenses:

.Ul offcnccrs ":ho \iol:lt"C convictod by StlmflL"try
court for their first abs,mc<J offense, unless
the second ~aS less than 8 days.

11(:3) Third Absenco Offenses:

~ll offenders r~th at least onG prior conviction
by general or summary court, unless the third
absence i'IaS less than 4 d:\Ys.

II (4) Repeated I\bsence Offenscs:

In the discretion of the convening authorities,
rege.rdlcss of the len[;th of abSence.

;~ c~s~sJ regardless of the lenGth of absence,
L~ the absence of ~xtcnu~tine circumstances,
or unless the ship has mer~ly moved from ono
pier or anchor~.:-,o to <'J1oth~'r, or rod only
Gonc on Q·tri3l or port r~p3ir run or loce!
shakedoYm.

nThu lctt,:;r ~lso provided that eoll men morc than 45
d3ys Ilbsont shonld be ch&r~;::d with desertion. policies
as to sl,;ntenc,-,s, confinc!:l;.:;nt, and other m.."\ttcrs woro
31so set forth. Exceptions to thoso policies could bo
nude ltlcn sJXlci'li cirCUr.1St.mc.::s so indic:lted, but in all
such cases too conv""ning authority \i.5 ~quiNC. to st.:l.to::
his r ..:~ons in his ':'.ction.
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liThe Board undcrst:'.nds th::.t :l subs.Jqucnt lctt~r

rcl;i.xing these policies considcr~bly h:lS ~ccntly been
published.

lIThe Board realizes th~t these lotters r:crc rendered
n~ccss~ry by certain' serious disciplin~ry problems ,mich
arose during the .,nr. This \'r.l.S pn..rticul..~.rly so with NSpoct

to missing ship, t'hich durinr th.::. ,."'r "".5 tant:~.mount to
desertion. Even 'i..ft0r V-J D~y, prolon;:;lJd nbscnc.:::s illld
C.'lSOS of mssing ship intcrfcrrcd seriously' 1.th th...
dcoobiliz:'l.tion proCTw. The Boo.rd ·'llso r,:::\lizcs th.:'l.t it
is hi,:;,ly dcsir~blc to cst<lblish unifol"l11 polici~s in
court-martial matt~rs nne that the l1t!vS, by pr-~scribinG

uniform ccntr~lizcd policies, ~~S achiov~d ~ v~ry .
cOJllITh.mdablo r()sult in the direction of u....liforr:t justice.

IllJcv",rthclcss, tho effect of the policies just cited
to deprive loc.:U conrnanders of most of th~ir discrution
over court-o..'U'ti'l1 fil.'\tt...,rs, prior to trinl. If tho
proper thQory is th'\t too conveninG l.uthority is r .... sponsi
ble for :111 fil."1.tters of discipline \<>ithin his CClt':n."U'lct,

nothing couln be further removed fron this policy tmn
to prescribe in a.dvc.ncc just ,'hat he is to do in e:!.ch
~d ev~ry ~so vnich comes bcfor~ him. Tho cscnpc cl~use,

providing th:\t those policies n::lod not bu follmted ;'men
tho circumst~nccs indi~~to other\'dsc, is lc~rgelr nulli
fied by the requiroment that in every such cr.se the con
v~ning authority must state in his action his reasons
for dCp.:1rtuN from policy. It is obvious that only in
very excoptional cases lJill a convening :lUthority t~kc

this trouble.

IlFurthcrmore, the policiJS l,,\ld no'''' seem much too
restrictive, es~ciclly SinCLi tho tereinntion of hostili
ties. Thoy erc at variance \'lith '.nny policios, 'Ihich
prcscrib .... th:-.t no casa of absence \d.thOllt lc"!.v~ should
be rcferr0d to trial by goncr~ court-mcrtinl unless it
approached desertion in seriousness. Consequently,
~ absence offense of less than 30 d'\ys vms ne~rly '\lwnys
tried by inferior court-r.v~rtial nnd most ~bs~nces of from
30 to W d:lj'S weN thus disposed of, oxcept of co~rsc,
in '\ctun.l cOnbn.t areas. ':W....:n "mere :!n offender had prior
convictions, trbl by Gcn~r:u court-oartiu \oms not orei
n:'U"ily NCflrdcd ::s ncccss:lr:\t OCC:lUSO of onc: or t·..o prior
convictions by inf0rior court.
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liThe .:>.ttempt to c..,tceorizc .:.ll off.;nses -..nd to PNS
crib~ th~ir cisposition in ~rlv.-..nce, ~th little'or no
rof:.:trcl to the v."\r~ting f"'.ctors of ~.GJ, cc'.uc:\tion, civili.::m
b~ck~rounc, prcvious's~rvicc, cornb~t rccor~, ~o~stic

conditions, h~rcship, ~~ oth~r oitiG~tinc circumst~~s

is "'.0 ~rch,ic ~ppr~~ch to 1~11 enforc~mcnt, co~pl~tJly ~t·

v"..ri"'.nc..: ':i th mor~crn notions of ,enolo,:;.' ~.ne criminoloc:r.
:N.:ln fro~ ; purc1.7 oilit:-.ry "'J1<l c.lisciplin;ry st....'1dpoint,
it is 1'::s5 ,'\dWlr.C~ th."n tho :.rrxy I5 mor... flexible ~ppr().."..ch

to th,:: S~ subject.

llFin~lly, to 15:1 Co~.n, ~v...:n ".5 '1 st:~.t...:t>i..;nt of polic~',

the rul~ th~t ...11 C'.bs ...nces in excoss of 30 (~;ys sh"'.1l be
ch'1r:;...:d ns ~'cs ,rtion co.~s dn.n:;crously close to 10:::;is1"'.ticn.

liTho offici:l policy of tho Dcp:1rtm~nt is th.:tt tl'io.l
by ccner~ court-nL"\~ti~l sn...11 not be rcsorte~ to unncccss
-:.rily, l.ttOI'C tri "\1 by s~ry court-m:'\rtial or other !\etion
~~ll "..ccomplish tho ends of disci~lino.

II In the ,.rmy the policy is mnouncor1 th;t:

l1\1ith cu~ ruc-.,.r~ to th.:: policies of tho ::l.r Dcp..~rt

ment and other sup ...riors ~md. subject to jw-is,~~iction",l

limitations, ch~rGcs~ if tried <It all, should be
tricrt by the lo....:est court thnt hC'.6 power to ,:v'ju~cc

an appropriate and ~equ~to punishment.

IlInvQstigrl.tinc officers, cornm:mding officurs, 1nd
nppointinG ~uthoritics ~ro enjoined by ~rffi3r directives
to benr this policy in ;::ind ~nd ....re further rornindcc.
that ch~recs should not bo referr~d to tri~l by ccner~l

court-~~rti~l unless thvy enn be cisposcd of in no
other M.."'Ilnor consist.mt ".1.th milit~ry rlisci!,line.

IIIt is roeor.lr..ended thC'.t the :Idvisory Council .:;ive
consiCeration to the fo1101 'inc:

11 (1.) .\ substanti ...l increase in th... :hmt..::ncin~ po"::ar
of tho s~~~ry court-r4"'rti~1 so t~t only the
nost s~rious ch~rGcs ne~c be referred to trial
by Gcn.'rC'.l cow-t-n".rtinl."

The Vund... rbilt Rc?Ort l'\,;corn:nenrls the.: abolition of .:.11
i\~.n"htor:r min.iJ'Jum sent..::nc~s. This l'ould m:l!{~ '1.11 off.:.ns;,;;s
tri~lo by spcci~ courts-~~rti~l under r~~scnt eritcrio..
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'!ho N:'vy J:.G rcconl:l.cnds:

1. rrpunishm..nts:

":t. BC~;

lib. Reduction to tM n.:xt inf..;rior ratin£;.

"C. Confinco::;nt not ..:;xcoo(lillL 6 months;

"~. Solit:.ry confin;,;:rr.cnt on brc1.d -md ".:l.tcr or
dininishc'! rations, "lith :. full r:.tion every
thirc: day, notaxcccdin{; 30 d:;l.~'s.

lie. D::!~l'ivation of liberty, not cxcce'line 3 oonths.

"f. Loss of pay, not ..:xcc-.:clinC 6 luanths' p<-'!.y (l,llich
punistLront n..'y be i.'lposec:l inc,>.lpcnd.;ntly or in
nrir.ition to :'l1~1 ::mnis~nt oth..::r th"n BCD).

"G. Confincm.::nt not cxcvc.1ine 3 months, ,'m~ loss of
pay not oxcccrting 3 nonths' ~~y, 8:'Y b~ impos~~

in nec,iton to t'. BCD.

~. II;.bolish solitary confin!,lr.tCnt :'0:'. extra polico "uty.

3. ":, SCI- confinement sentcnce--cvcn \/horo it oxt.ends to
the rcco:rr.lendcd li\.·lXimum of 6 months-s1nll not carry
'\'lith it the tlacccssorics.lI

4. "Rct"in prescnt ?racticc th~t no {,oad conduct credit
is r ivan in SCl~ confL'lco..mt cases."
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Subj:~ct: Jurisdiction· of Sunrlary (.\rr....V) Courts-::::l.rtial Clod Deck
Courts. A,", 14.

I. l\rr~' Provisions

1. .'.rticlcs of .'<11'

II:.RT. 1.4. SUI""z.ary Co'J.rts -: hrtic.l. --5urr- "!.ry CQurts-r.artial'
sh:'!.ll r..:.ve ;>o···cr to tr~' any person subject to r.Ulit1.ry 1m!,
cxc"pt .:m officer, <l n.cf.lb,~r of the ;.:~,;r i:ursc Corps, i!.

l'tl.rrnnt orficer, on :...+r;y fi~ld clerk, ~ fi~ld clerk Q,J.artcr
n"l.stcr Corps, c. cadet, or <\ soldier holding the privileges
of 11 certificate of clieibility to pror-Otion, for any crilXl
or offense not c~pital nade pQ~ish~blu by th~sc articles:
Provided, Tl'..at"nonconnissioo... d officl~rs sh-Ql r.ot, if they
obj.;ct thereto, be broue:;ht to trinl before a SUI:r.'.ary court
r~rtial l~thout tho authority of the officer co~pctcnt to
bring to trinl before ~ gcn~r~~ court-narti.~. -Provided
further, Tn.._t the Prcsidl,lnt nay, b~' r.::gul:l.tions, cxc.:'!pt
fran the jurisdiction of suonar~ courts-~~rti~l ~~y cl~ss

or class~s of persons subject. to r.ri.lit<::ry 1:"''1'1. 11

"Surn"'.ry courts-!li:.rtiu shall not hnvc ;"10\"01' to adjudge
confinar\-.'nt in excess of one r..onth, N.striction to lliri.ts
for nore thJ.n three nonths, or forfeiture or r}etcntion of
More than t,-:o-thirds of one nonth I s ~ay. 11

2. 'nnual for Courts~'~rtinl

Pnr. 16. : 1It1n1er the authority of i\.H. 14, persons
of nctunl, rcl~tivc,-or nssinil~tcd rank above th~t of
private, first class, in the Arny arc h.::reby exc0ptcd

I fro~ the jurisdiction of surv_~r~ courts-~~rti:l, ~rovidcn

tn"'.t nonconJission0d officers of 1ctu:l.l, r~~~tivc, or
nssir.ilatcci. rc:mk beloH thr\t of techniC'll s~rg.:'!;\nt in the
Arr:ry Il'ly be tried by slln'1.'lry court-n.."\rt.i:1.1, either if they
do not object, or if such tri,l is ~utho~iz0d by the officer
COfl,ctent to brLig then to tri"'.l b~forc n g~ncrnl court
rort.i"'!.l.1I

3. Public L.:I.\'1 759-80th Coner,;ss, Ch...ptcr 625-21 S~ssion

"SEC. 211. ;,rticle 14 is .:u_~,m 1.::c to r ?G. 'lS folious:

":.RT. ll. str.--:.RY COIJ!':TS-· ..~RTI:,L.--Surr ...:ry courts
n'"!.rti.::.l sh'.ll h'W~ pow;;;r to tr:r ".I1y p.:rson subjoct· to
nilitary l~w, ~XCQpt ~n officer, ~ 'r.lrr~t officer, or
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a e~dct, for any crtoc or offense not c~~it~l ~dc

?unish~ble by these nrticlcs: Providcc, Th~t nonCODn
issioncd ?fficcrs sh~ not, if they object th~roto,

be brought to tri<l1 beroN ~. sUi.nary court-r........rtial
vdthout the ~uthority of the officer cor~tcnt to
bring thc~ to trial before a 5~ci~ C?utt-,~rti~l:

Pravic"cc furt~r. Th..t the PrcsiJcnt n'l.y, by l\lgula
tions, ~xccpt f~n th~ jurisdiction of sunn~ry c~urts

r.l:rtiU ~~. cb.ss or cl:::.ss...:s of ~r3'ms subj",ct to
r.J.ilib.ry ~1'i.

IISu,"'lr.'l"-TY courts-no.-'1rtial stnll not h~v~ pc'tl~r to .1.1 :judce
confincr.cnt in cxc(:ss of one nonth, r...:striction to
linits for ::lON th1.1l three ::onths, "T forf..:iturc or
dct.....ntio:l of DOTC th:m t7fo-thirds I)f one nonth I5 p.1.y."

II. ~hvy Provisions

Articl..:s for th.:: Gov.:rru:tCnt Qf the United St.,tC5 lhvy

11.~RT. 64. b) Officers 1.uthoriz~d to order.-.\ll
officers of the llavy ane: u.:!.rinc Corps vrho aN
~uthorizcd to orrtJr cith~r gcn~r~ or 6unr.~ry courts
n~rti31 r~y o~ctcr dJck courts upon enlisted c.~n unJer
their coor.~~d, for ninor offenses not tri.:!.b1e by
sl..ll':lr.loiry court J:I.1.rtiul. (Aug. 29, 1916, c. 417, 39
St,t. 586).

neb) Constitution and pow~rs.-Dcck courts sholl con
sist of one comnissioned·officer only, wP~, ~hile

serving in such c".pacity, sh:\l1 have 'ower to ,...cr'.inist.:lr
oaths, to hc,r ~d d~taroine cnso~, ~nd to llJpOse'
eithJr .'1. po.rt or the \':hole, e.s n"\y b~ .:"'.pr>ro!,ri.1.tc, of any
one of the punishr~nts prescribed by :\rticle 30 of "the
Articles for the Govcr~'cnt of the N1VY: Provided, Th3t
in no case sh~l such courts adjude~ 0.isch1.rge fran the
service or ~djudge confincnwnt or forfeiture ?f p~ for a
1onger"p0rioe tnan t0anty '~ys (F~b. 16, 1909, c. 131,
sec. 2, 35 St~t. 621.)

rr(g) Objection to tri~ by r!ock court.--U~ J:Crson \me
obj<octs thereto amll bJ brought to triol b\.lfore a
deck coart. ,}her", such obj~ctiQn is n -rl\.l by the person
accused, tri~l sh~ be 1r(~rcct by surr.~rY or"by £~ncr...1
court r....rti"'.I,·.:lS '.l.:!.y be 1.pprOpri....t'" (F...:b. 16, 1909,
c. 131, sec. 7, 35 St1.t. 621)."
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2. Jhv~ C014-ts end BO.:lrds

S:X:. 692, n.l~.--Thc juris'l iction of ::l. deck court is
cxpr.,,}ssly lu.:itcd to llnin,r offenses."

3. Propos.,,}d tJavy Bill

"SSG. 47.

lI ..HT. 15. ;.J..l of':'iccrs \lho uN cnpow... rcc. to convene
su.'1I:'L....ry courts ::I.--:rti:'!.l r.......y CQnv..::nc decle courts r .....rtiuJ.
for the tri.:ll ':If cnlist~d persons Ngul....rly or WnJY.lrGrily
um~~r th..;ir co::-::t.."'.IJ.c: or ch:'r&c for Dinar off"nscs tri'lblc
b:,r sU!r~1.ry c:J'J.rts :-:'lrtizli. II

I!,~RT. 16. (b) A deck court sh:l1l h:;l.V0 pO~·lI.:r to
iI.:;:>osc ..::;.ithcr 'l p ....rt or the uh.:>10 of .:lny one of the
following punishocnts:

ttFirst.
r.,1.tingj

Reduction to the n.... xt inferior rcnk or

ItSccond.
with full
exceeding

Solittlry confinc~nt on brc.:lc :md ":ltcr
r~tion every thir(. d~y for ~ p~riod not
twenty mys, to run consecutively;

I1Third;
limits,

Confinc~nt, or restriction v~thin st....tcd
for a period. not cxcccl!ing one nonthi

llFourth. Dcpriv'\.tion of liberty on shore for L!.

period not cxccejing one nonth.

"Fifth. Loss of !Xly not to cxcce~: "r"c Month's p:J.y.

II (c) Loss of p<ly not to <3xce:;~a! 1nc nonth I s p."'-y roy
be inposcd in ~dl~ition to c.ny one '''If the punishr.\onts
cn\J.l:Wr~t~d under Seconfl, Third, rtn.: Fourth of section (b)
of this ~rticlc.

U(f) No pc:~son who objo:=cts thorcto sh:~.ll be brought
to trii.l before a dock court r.L....rti,1.1. hl'::N! such nbjection
is n.~r.c by tho ~rson 'lccllsc1, tri'\1 sh.:lll be ordered by
sunr.l.:.ry or gon-.;r:l.l court f.l"1.rtial, "-S f.\"1.y be .1.pproprb.te. n
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III. Differences

1. 45 tv Persons

Under the a.-:Lcndcd Articles of Har, mt~r enlisted
person belOH the r:mk of tcchnicnl scrgc~t (corres
ponding N~vy r~nk, Petty Officer 1st cless) r.k~Y be
trice! by sUl'l!".lIlr~r court~rti:ll, \rhilc N"-vy cock
courts n~y try any enlistect person.

HQv~vcr,'nny N~v.l person n,y object to tri~l

by cock court, Fhile only :.rr:o.y pcrsontlcl ...b0VC the
r~k of priv.tc first"clnss r.~y object to trial by
sur.1I1<-"\ry court-c...'"!.rtia.l •

A.W. 14

•
2.

3.

.J.s to Offcns~s

l\ny "1I7"'..,':.· surr'_1.ry cC)urt cA.n tr'J <lIly orfenso triwlo
by <l spcci:u court; while Unvy deck courts i!rc lir>it.:ld
to lhinor offenses. II

,1s to Punishn..:;nt

~s t~ pormissible punishr.~nts, sec ~ppcnjix t?
C.S., .\.-./. 12.

IV. RCCOrll'lCndntions

•

1. As to Persons

Ti'J.o IfcGuirc Report rccof.ncndcc. abolition of deck
courts, :Lll other U~vy Rcp~rts favored r~tcntiryn.

The first Bcllantine ~port rcc0nncnded th~t

the right to object sh 1uld be eli.ni.ru:lt.:lG as it w:lS
r.J.Nly used .1.nd of no substnnti~l v:l.luc to the ....ccuscd.

Th~ second B~tL'1e Report coes not cOr.r.l,,;nt on
~~ck courts ~thcr th~ f~v~ring their retention.

'!he Ii:e"ffc Report G?CS not d,::,,;.l ,lith .....cck courts.

The V::md.::.rbilt Report rccor.J:l...:nrl.;;:d further study of
increasing the .... ignity, palter, ~ :".uth:>rity of sunn.."U'y
c:Jurts •

,

2. .\S to Offenses

No other conncnt than as not~~ above.
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·\.'1. 14

abolishHcGuirv

The first 8:l11"U1tinc Rop·.,rt rccoJ:'lf.lcndcd:

" .•uth"lrizcc pU!1ishr.1...:nts. Tho !l0H~rs of deck c"'lurts
to c.~~ju··.gc punish.':lOnt -:trasat out ~bovc in tho ~~cscriptivc
~ccount of tho c:isciplin:1ry s;;rst\Jn. The :)o';lcrs of deck
courts ,".N circW:lscribc\.~by linit.'\ti:ms pruv..;nting the
UDst offuctivc usc :)f (~0ck cnurts. In the swrn.~ry court
mrti.1.1, no prnpc!' nistinctiQn is r.1....t1c b\"ltnocn f.t.:lrc c6n
fincncnt 'lnd solit.:Lry confin.Jncnt on bN.1.~. "'Jlc: \ntwr.
:.lth'1ugh solit:"'.ry confincI.1cnt on br-.;n':! and m,t..:r is not
gcn..;r.:J.lly l')O~{!Jd u[.)on rrith fZlV?r, a cock court oust
resort to this punish....'1Ont to exercise its r:.:lXi..r.lun pO'w...:rs
since the smc tir.c linit",tion is npplicablc both to
solit.:l.ry confincn...:nt 0:1 bre::d ,"',11; ·.'Dt~r :md to ordinary
confincf.".cnt. It \".ould be (~csir:.bl~ to incr-~::se the
power of the deck court to iJ::;x>se loss of Ik"1j', so th".t ,m
a~equ.:l.te punish':Cnt f)f this n:.ture, which is frequently
"1ppropri"1tc th~n confin~ncnt, could be in~-s~d.

3. :1$ t:> Punishn-.;nt s

nRac-)!1r.~nhtion: •.11 ·"'.f.1-.;nc....lcnt to ~rticlc 64 of the'
:Irticlcs for the G'5vcrnn.cnt :")f the ihvy should be souf;ht,
copo~cring dock courts to cdjudgo confincp.ent and forfeiture
of p:ty for not ~lOrc th:.n one f".onth. II

The Second Bnll:.ntinc ~e Keeffe Rc,orts ~3kc no
cOT'locnt.

The Vfuit.) Rc!,nrt rcco;:J.:1cnr~cd. confincnent inc1'e:lsad
f1'0:::l 20 to 30 (;3)"5. Solit['.r~r cor.fin-Jocnt on brcCt.l~ ,-md
inter cL:er....,"lsc(~ fron 20 t"15 '· ....':5, dcpriv"\tion of shore
lib;Jrty linit.:~l to 30 C:lYS, loss .,r p......y for 30 (1.ys.

The I:"'l.vy J:.G rccor:ncndcd:

•
rra. Reduction to too n",xt infer-i.-,r r'lting;

lib. Confin..::n;nt not ~xcc~.ling 30 dnys;

lIe. Solit:.ry confincncnt on bread mel ~ntcr or
clininish.;r' r ....tions, '.'ith 11. full r:'ltion .;vcry
third d::J.;;, not cxcce~ing 20 cays;
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"d. Deprivation of liberty, not exceeding 1 nanth;

fie. Loss of pay, not cxcccCing 1 month's pay, n~y

be inposcd indupcndcntly or ~dccd to one of the
other punishi:1cnts.

4. 11:,bolish solit.3.ry confincn.:;nt -m'" extra police eutics.lI



•

•

•
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Subj...:ct: JUl':i.s,\icaon .ht 3xclasi-·...... .~. 15

1. ~rticlcs of ,r

n,,?!,. 15. Jurisr'iction n' t Exclusiv.... -Th~ :Jro"~sl.Jns
r th:5 _ 'orticl..:s confcrr-L'1::; juri:;~licti 'in u")~n c ~urts

n"'rli"'l sh~ll :'l-·t ~..:! ct)nstruc~ ".$ ('():Jri'Ji."1. d.lit~r·,

C'" :issions, p=,'wast c-'urts, or olh..::.r .::.ilit".ry tri.
bu;~"ls c~ C~'Jt:Cll:·r...:nt jurisclicti~r. in 1' .• 5 ct:'l; ff.:n
('.,n's or ~ff_:1s..;s th::t b:r st"lute f.1r by the l"t' .. .,f \::1'

b...:= t ri"'bl... c," such :alit".r:' ce... liss1 ,ns" :r"'v lst
CJU~ts, or ,;,h)T '':'-:'11::'''.1''' t:-ibun"'ls.1I

~. PlL"'lic L' \1 7.c:;9-80th CO::r;r':SE, eh ;>t.::r .)25, 2;) scssi(\n

". . 15,

3. Off....,os",s c\.. ;, mc.,:)~ 1:'l~' .~rticl(1s BO; ~·.)".linG in c"'pturoc. nr
ab"'.n r1 ')ncd prop ;rt~r, ... "1. .... J;~, ~:>ics, ".re.' spccific ....lly .':'.'.'1 ;Jl.ln
i.s~1".rlc by ri.lit".:~:r c 'r~:issi·n r .th...l" .:ilitnry tl"ihwrl.

4, ",C,", 1928, Soction 2, ">rovi-'.",

ll:-ilit:.ry co!:nissi '1':5 "n,l ,::,'"'vost c urt:J for th,; tri~l

of oG'Jn5~S witi';':':1 th..: Nsp...;ctiv:..: :uris J..ct.;'.rJO. '!'h~so

tribun1.1s ...,1"; sur;:......!':' i'l n",tur~J out Sf) fur ~.S not
('thcr'lJi::hJ "J)"wir'.cc.l h~v usu:ll~' bo.....n :ui,:..:!d by tho
.... pplic,....blv rnl..::s 0f ."rrJcc(uru n.nr' .f uvil:~ncc ')NS

cribcrJ f"'r c 'urts-'~rtia1' II

1. .1:) ~rovision c ....n ':,).:;: ; .... und in th..... TJNs....nt :\.G. -r. sinilr:.r to
'" '. 15.

2. Th... ill'" ','1$.... -l ,:'.vy :.rticLs Jr~vi(L in :.r1.icle; 5 (f) .....5 f"'llc~rs:

I1T:l,~ .'1"':'. visi'JOS - f ~.h s": ·.... rt::.cl. s c"lnforrin J'.trisdic
ti'm U "=':l c".u·ts r"'.l'ti,~ sh~ll not b~ Cy.st.ru.... · ~s

r.: ",etir.~ th 2uri.s~'icti.,n 1f cztr...... r ·b::r~· .-:.ilit..... ry
tribun ....ls. II

J. ..:"'Ir....r: 'Lx D of ".C.B. '·cfin..... s ll ....xtr~ ..r,'in.... ry rilit 1":1 c U:. ts' l

.....5 inclu·'ir.,: t:--.,. nllit~r~' c"':.1.ai si--:n J t.} sU:"'~:'i:>r J;~vost

c')urt J _11' th... '1' ...,,,. ,st c-lJ't. :.p?-Jn">ix D full-- s ts out the
'r"cc(',U"~ of th Su ...:xtr.:'..or'in...... r:· C Jurts ~s sirul"r to') til...
..hr a t,p:xs )f ·.:lv:" C· 'lrts :.:.rti 1.
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Stu":!:' of 'I.

Syst:l[~.

III.

!'t is :1Ot consi'\::r.r th.... t tn",:s:l c'l.tt~rs 1.r..; c"')ntr0\,orsi ...1 0;' th,",.t
.:m:r f)-'l:,ticul-.!" i~ffic;llty \ -:..11 \.-._ cnc ~l.:.:.ltc.rcd ~~"aftL"1:.. -1. 1.41.iforL
s;:,-stC!:.
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Unif'")m C')de :->[ . :ilit-.r;r

Subj>Jct: Officers - H:ll'! Tri,:.ble. :.:'. 16.

T. ;.rr~· Pr~visi~ns

1. :.rticl... s cf ·:.r

·I .• '"':T. 16. I)ffic~rs; H")u Tri~l)le.--offic~rs sh~ll ~~

tri"';ble "'nly by ::cnoJr"l ~n:~ s:'Cci:ll c'1urts-, ~-:rti~,
'In': in no c~so sh~ll ,,_'1 offic...:r, "h~n it C"'.I1 ~..:

.:lv-.i ' oJ !, be tri~,' by ~.ffic,.rs infori~r tf'\ hi..!: i:1 r,-.nk. 1l

I' -to: "Too yT'wisi.:m Ll.S to r .....,}{ is 'ircct~ry -nly
on tho "';J~L'1tin.:.. l.uth ·l'ity. Th",; s ..ntenc.:l ')f
~ c~urt c,n not b~ c~ll~t~r-lly ~tt~ckec ~y

:.:-in. int., :m inquiry ·..·h...th.;r th... tri:l1. b..,
cffic..Jrs inferior in' r,Jl!( t" th... '\ccusor..! ".:lS

or ,ns nit ~v")ir'.-111..::.1l (S\1:"..in v. U.S. 165
U.S. 553).

n,.RT. 13••.•.•...• the PNsi~cnt r ......y, OV r ... ':ul,tbns,
~xc.:;:,t fr'r~ the juris,'icti ,n of s;-..:ci~1 c ··urts-!"'.'lrti~l

''my' cl.....ss or cl....sscs or rx:rsons S~)j>Jct to . J.1it"';ry
l:lH.lI

P~r. 14.•..••. nUn~cr th~ ~uth'1rity

officers .•...• are horcby 6xcc~tcf

of s;')cci".1 ct')urts-r:'~".rtio.l. It •••••••

f :•. '!. 13 C''')JTussi')n.;.;d
fr'1!l thoJ jurisf'.iction

•

3. Pw,lic L~w 759--00th Cvnr,rcss, Ch-rt~r 625-2~ S...:ssi0n

':,rt. 16. P;;RSQtlS in tho ·:ILIT".RY S;;nVICE--HO"
TRI BLT":,--Qrficcrs sh·1.11 be tri~b10 f'1nly by ';cnor,'ll
.:m.~ s;"'Cci -.1 C""lurts-J:1L1.rti:>..l "..r.:: in n' c::tso sh:L11 a.
~~rso~ i~ the r.ilit,ry s..:rvicc, 'ncn it c-n b~ ~v'1i~oJo~

be.. tri.Jr~ b~r pors'ns inferior t"> hi.., in r~... l!'" en
listed )~r50n nay sit ~s ~ ncribcr ~f ~ c'urt-r.~rti~l

f"'r th..:: tri,;.l 'Jf ,n"thor ~n1istoJ,.J • Jrs')n no is :1.ssi[7lc(~

to th~ s.:..~ C'1nnny :>r c"'rr.:lstJ)n,~~n~ nilit:"..ry unit. 1I

S'A:. 210. IQ;x:"..ls C1":.U3C -:f " .. 13 ".ll .'"in' Pr 'si~-.:ilt
to ~xc~~t fr'u jurisricti~n cf s~ci~ c~urts-rk".rti:l1.
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II. ~ Pr?visi~ns

1. ,rticl~s for the G")vc~nt of th,,) United St~t~s Ihvy

II .!?T. 39 •..•.. But in no c~sc, ','heN it enn be 'lV')i~cd

\.'ith'Jut injury to th~ sorvic~, sh.:.ll i.L~rc thml on...:-h'\lf,
exclusive of the ~csic~nt, C~ junior t~ th~ 1ffic~r

t" b.;: tri,:::~·." .... 11 (This ~rtic1c ~1't~ins ,,01y t1 -:(,.n~r"l.1

c~urts ~ ,fficcr5 ~r~ ~nly tri~blo ~y ~~n~1':l c'urts-
n."'. ti:1l) .

.•fiT. 64 h) ".IY' 26 :'lMvir'.>J th~t only ....nlist,J~ !"1.:)n be
trio(l b:' su.'J["'~".ry :>.n" (l.:)ck c')urts.

"SSG. 346....• ,,5 :'. f:J.ttcr f, lic;! in such c:"!.so
(tri"'.1 ··f .,fficer) 0.11 sh lul,l ',-, s,,;ni")r. Th::: c:mv.:::ninG
"';utbrity is justifi-..c: in "'.~:)..... rtin,. fr?I:l this rule
on1:r ul,·":..;r tho_ I ~ost unusu"'.l circur.;.st",nc ... s . 11

l~ ch."lO'-:.J.

III. Differences

1. T1'i':\1 ':Jy s[>0ci:11 or sw:u,nry (l:"'.vy) cnurts-. :'lrtinl.

Un'~cr :~r...:scnt .i)rnctic.;: 0ffic")1"3 in both services
.:'oN tri,b1c')n1y by c~ncr,.....1 c,urts-a"rti·\l.

Un~cr the .Jlcn,l :.:1 .\rtic1os f f1.1', .1.rC\" I'"'fficc.:1's .
J.rc t1'i'.lb1-:: b~' both :;ono1':",.1 'In'' spoci"',1 courts-r....1'ti1.1,
1:hi1-.; un~c1' the :rrJ~"'Iscd u...."y oi11 .,ffic,,;1's ·;'1"1 still
'Jnly t1'i .....b1c by ::;ono1'''1 c'"'lurts-n1.rti,'l1.

2. TTio.1 by inferiors in 1'::4'1k.

Un"~..;r the :.I'icndcd :l. 1., ;"!(,;rs~ns 1,~St co ti'i.;:·l by
sU;J.;:ri )1'3 i:t r-..nk, ~ ...v~·i1 "l1?1£, "'hi!..: tho .~. G. r .
.or wi'.!c th".t nt) n~rc th:"n h .....lf, ~xcIQsiv0 ....f th....,
)r.... si~l.'-nt, sh....ll he interior in r~:I", ~ is C"..'1 be
"'.V0i<'!O:='. '. 'ith....ut in iur.... t.) th"1 s~rvic~. Th~ U. S.
SU;JN'.o C 'urt hole b t~ .:T'rJ:f :'Jrovision t~ ~ ,0 only
<lir....ct·;ry ....n'"' ;n"Csw.J.:lblj" the 'N~vy '"1rovisi.-m -mul(l be
int~r~rct~r. in ~ 1ik~ r.~n~r.
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The .'ucn-:l.er!. :.rticles -,f - ·;-.r '\150 :,rr')vi~~ th'\t no
~nlistQ-~ :'0rs·m shill sit ",5 :l n.nber .;f a c')urt
mrtial for the tri'"'.l of :m.,thC.;r enlistee. f>..::rson \;ho
is '1 f.1cnbcr ·')f tm CX"', ;.1...,,:' ....r sir..i1-:r unit.

Tho !"'r·'J;-''''.scc r!-:vy ~ill :,,)(,:5 n:>t :>rovi:o f~r cnlist:;:d
~n ~5 ncnbcrs ')f c'urts-;l~rti~l•

.•5 t'J ..:nlist::,~ n=:n n c-,urts seo C.S•.•:-. 4.

~s t, ·c6nfirien~nt ~n~ ~unishrlent ,ri~~ t'J scnt~nce,

sec C.S....-'. 69 ..

1. TrL"li ~f "fficers by s~ci~~ c"lurts-n'1rti.:l.l

Both 9. .11"ntine R..: ~"rts n"!(O n')· c' _·!.1r.!. ..,mt.
·:cGuir..:: R...:_ ?rt 1~".k~S n"l c::iV1i:mt.
The I:ocffc Re.' rt r.~~':s n 1 c"nncnt.
thv:' J:\G - no cr r:'J',,;,;nt.
Tho Vnndcrbilt Rc:,')rt Nc"rlnCnr!<.:(~:

"Tho trial of "fficers hy s;x.:ci1.1 c"urts sh',ulr-l. be
1.uth"lrizcd in r'lrdcr to brir1,.C;c th..: c:\;> bob' .en ~u!tisfuJLnt

unc!er ;.rticle 104 ;md ~~unishnent 'Lly :1 Goner ...l c"urt.
Tho ..:~d.sLncc ')f th~t 0\;1 \';::'5 Liv"n by ....."'I.ny \".'i.tnl.;sses
"5 the r~nS0n \:hy offic~r5 ~i~ not r~cciv~ nore :-uni5h
n..;,nt. The "'n1.y court ~lUnishncnt o.v.1.il,,-b1.u \.'''5 th:lt in
:>ose~ by ceneral c'"lurt after trial ~n~, in ~'1ny instances,
such " trio.l \'.'0.5 c )nsi(~crcd ton I"!r1.stic. 'le sec no .'\cte
nu"t.:: rens"n \,tlj" ,,-n '1ffic..Jr shcul'_~ not be tried by
sp~ci'll c'urt. Sone l,i.tness.::s took tho position thc.t an
officer sh~ul~ not be trien unless c~nvictinn t~S to be
fo1l0\."C(~ by r~is!"'.issnl fT'"ln the s-.Jrvic..:, sinc, .1. c,,,nvicted
offic..:r is no :::"::lr'. t" th...: 5 rvic.. R'..;c"lr<~s ·,f ,:...:n.:ra1
c :urt-T'.rti .....1 ffic·..;r tri.:>.ls ::'.0. 1 c"lnvicti "n ''oj n'."t b~:lr

out th."_t c~ncl1Jsi~n. In the ;:ur?S:ln ThC,tcr thON were
1.737 offic..:rs tric~, 1396 .~r.,J c~nvict0ct. Of those c~n

victed 74 :x;r cent w.,;r-.; n"t ,Iismss'::!' fr Xl th... service
but were r..;t~incd in th~ s..:rvicc ".nr~, i)rcSu."1.~.bly, c"lntinucc.
t, runr~...:r v'11u..'\ble !.tilit:lry service. II

The P."use ~rncd Services CO:h:itt.::( Rc~0rt (H.R. Rep.
1034) st~t"1:

,,;. CN'\ter equ:1lity in th~·tr... :ltn:mt ')f ,fficers ".nct
enlisted ~0n sh ul ' be ~r')viGcd.
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Thi..l co:nittce aGrees th".t .... [;rc"otcr cou:l1ity nust
be tt~incd -..nc tk~s ~cc0r~incly ~~n~cd sccti~n 10,
~~CC 7, n~L~c ~ffic~rs subject to tri,l ~y s~~ci~l

C"1urts r.nrti '!.l. Hcr.:::t'1for.:l, th.:l Pr::.:siccnt h;').s h~,":

,uth "rity to cx....r.l)t such cl".ss~s ~ h..:: G..:':' dcsi:.;n:.t.::l
fr)n tr~~l ~y s~~ci~l '!.n~ sur.r,~rJ C1urts D:.rti:.l ~~
un':er th:-.t ,nth' rit,}" ~, ....s .s...;n~t(.:r." ..,ffic..... rs fr-:,n :'ri.":.l
by tl~sc t;."o c"urts. :,5", r...:sult, ,fficl,l ....s lnvc bc~n

tri~~lc b~ ~cncr~l c~urts ~:.rti"l ~nly. This r~sult0G

in tl. reluct~"nc...: ....n th0 ~~rt ,f sU;'l... ri'1r c')r"n'n~.::rs

to subj~ct 'ffic~rs t, tri~l ~~ ',ssiblc ~is~ss~

f,r C0!1:,".rctiv0ly linor ~ffcnscs. :.5~; result, ..,[ficers
'."",ulc. ~Sc.:l.pc :'ilmish."J.cnt r ....r the Sr'J":O ·,ffcns.js for
'",hich anlist0G n ....n H.;rc tried .1n~ c"mvict.,;d. ll

2. Tri-:-l by inferiors in r1.nk.

There is no c'1!:"l.""-\iJnt '"'n tri".1 '"ly inft.::riors in r-..nk
in the 80.11~"ntine J }·cGuirc, Keeffe J "r V"'n(~~rbilt

R.o,:xlrts.

T!1c i'hvy J.".G r,,;cn:U:l..::n~s·thC\t if ,-,nUstc" r:..... n
l!.re nll::n','Cc t") sit on C;)urts, they sh 'ulc1 "'..15) be
sU:Klri-'T in r:>nk t<'"l th..:l cccus.:::d.

F>L-l
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Unifcrm Code of Military Justice

Su~ject: Duties of the Trial Judge Advocate
and Defense Counsel. A.~. 17, 116.

I. Army Provisions

1. Articles of ·,iar

IIART. 17. Trial Judge Advocate to Prosecute; Counsel to Defend.-
The trial judge advocate of a general or special court-martial shall
prosecute in the name of the United States, and shall, under the
direction of the court, prepare the record of its proceedings. The
accused shall have the right to be represented in his defense before
the court by counsel of his own selpction, civil counsel if he so
provides. or military if such counsel be reasonably available.
otherwise by the defense counsel duly appointed for the court
pursuant to Article 11. Should the accused have counsel of his
own selection, the defense counsel and assistant defense counsel,
if any, of the court, shall, if the accused so desires, act as his
associate counsel."

"kRT. 116. Powers of Assistant Trial Judge I\dvocate and of Assistant
Defense Counsel.-- An assistant trial judge advocate of a general
court-martial shall be competent to perform any duty devolved by
law, regulation. or the custom of the service upon the trial judge
advocate of the court. An assistant defense counsel shall be
competent likewise to per{'orm any duty devolved by law, regulation,
or the custom of the service upon counsel for the accused. n

2. Manual for Courts-Martial

USEC. 41. Courts-Martial -- Personnel -- Trial Judge Advocate .....•
lib. Duties in general .•...•...•

l~ihen charges are referred to him for trial, it is his duty
to bring them promptly to trial before the court indicated in the
reference for trial ....••.••.

lIUnless otherNise directed by the appointing authority, he
will submit a weekly report to the latter through the president of
the court••...•.... This report will include a stat~ment of the
reasons for the delay in finally disposing of cases that have
be(;o on hand for oVer t\'IO weeks.

"Itnr.lediately upon any finnl adjournment of a court in 8 case,
and irrespective of whether any announc~rnc~t in open court ,vas
made concerning the result. the trilll judge arivocat~ will notify
the proper comnanding officer in writing of the result, including
any findings renched and any sentenc~ imposed by the court.

t1Subject to the provisions of this manual, he should be left
free by the court to introduce hie evidence in such order as he
eBes fit. In general, he may bring cases to trial in such order as he



A.~:. 17, U6.

P. 2

deems expedient. He will be given ample opportunity properly to
prepare the prosecution of each case. nith n view to suving time,
labor, and expense, he should join in appropriate stipulations as
to unimportant or uncontested matters.

"c. Duties prior to trial.--

IIHe will report to the appointing authority any substantial
irregularity in the ardor appointing tho court or in the charges
or accompanying papers. Ordinarily he will correct and initial
slight errors or obvious mistakes in the chnrg6s. but will not
without authority make any substantiul change thorein. He will
tak& proper action to the end that tho data ns to s~rvice. etc.,
and any evidence of previous convictions may be cooplete and free
troo errors of substance or for~.

"Unless othenlise directed by the prGsidc::nt or unless
obviously unnecessary, he will send a timely notice to the members
of the court and to all others concerned, including the officer,
if any, whose duty it is to see that the accused attends, of the
date, hour, and exact place of any neeting of the court ..•...••..

1tAs to e~ch offense charged. the burden is on the prosecution
to prove beyond a reasonable doubt by relevant ovidencb that the
offe~H'(' ·.'Ia ... corrmitted, that the accused committed it, thu.t he h:..c
the rl::lquisito criminal intent at the time, nnd that tht. accus""d is
within the jurisdiction of the court, except to the extent th~t

such burden is relieved by a plea of guilty. Whutever the defense
may be, this burden never changes •.........

lilt, while prepa.ring a case for trial, he discovers !l matter,
which in his opinion makes it inadvisable to bring the cuse to
trial, he will at once bring such mutter to the attention of the
appointing uuthority, providod it is re«sonably apparent that suah
mnttur uus not known to the appointing uuthority when the charges
Wbre referred for trial. Such action would be up?ropriute where,
for oxample, tho tri~l judge advocate discovers evidence that the
accused was or is insane, or finds that the only ~itness to un
essential fact has disappeared or repudintbs the substance of the
testimony expected from him.

lid. Duties during trial. -_ He executes all orders of the court.
Under thb direction of the court he keeps or superintends the
keeping of the required record of the proceedings. Hb signs the
record of e~ch d~y's proceedings.

'~ihilc his prirn~ry duty is to prOSEcute, Qny cct (such us the
conscious suppression of evidence f~voru.ble to the dcf~ns~) incon
sistent with u g03Duine desire to h~ve the ;lh9lt:: truth reveuled is
prohibited.
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t~.nilc the court is in open session. h~ should respectfully
call its attention to any ~pparent illegalities or irregularitiEs in
its action or in the proceedings.

"HEI will take C<.lre th... t ::.oy p'lpcrs in his possession which
relute to u case referred to him for tri~l and which Dre not in
cvid~nca. are not exposed to any risk of inadvertent examination
by membGrs of the court.

"n.sid.... Iror.! opinions expressed in the proper discho.rge of his
duty to pros~cute (e. g., in ~n nrgureeot on the admissibility of
eVid~ncu), he should no~ bive the court his opinion upon any point
of l_w arising durinG the trial ~xcept uhen it is asked for by the
court in open court. "',Then he bddressbs the court he ",lill rise.
The court may require him to reduce his ~rg~ents to writing.

"0. Relations to the ~ccused and his counsel.--Except to the
extent thct this ~u~l ~~y otherwise r~quire. it is not his duty
to assist or advise the defense.

"lrnmedill.tely on receipt of ch'.lrges rcfernld to him for tri",l
he will serve c copy of thb ch~rg~ sheet ~s receivdd und corrbcted
by him on the accused ¥nd will inform the defense counsLl of the
court that such copy has b~en so served. Except ~s o~tcrwis€

directed by thd ~ppointing authority, he will permit the defense to
exemine from time to time any papers accompanyilg the charges,
including pnpdrs s~nt with charges on a rehearing. He will also
permit the dofense to examine from time to time the orders appointing
the court ~nd nIl modifying orders.

"0r dinarily his dealings with the defense will be through
nny counsel the accused may have. Thus if he desires to know how
tho accused intends to plo~d he will ask the defense counselor
othor counsel, if any. of the occusod. He should not attempt to
induce a pIon of guilty.

"The def6nS{; will be .'lllowed to rea.d the record as it is
written up. except una~~ounced findings ~nd s€nt€nc~; and the
tri~l judg~ advocate of ~ gencr~l court-martinI will furnish
~v~ry p~rson tried by the court who desir~s one n copy of the
r~cord of tri~l, less unannounced findings and s~ntencc und exhibits
not copit:.:d. II

"SEC. 42. Courts-M:lrticl __ Personnel -- Assistant Trial Judge
i\.dvoc;,1to.--

"s.. Duties in gener:;.!. .••.•..•• He will perform such duties !is
the trial judg~ advocate may designate.

"b. Term' trial judge advocate I includee o,ssistunt. --'-iherevt:T
in this rr~u~l the trial judg~ advocnte of ~ genbr~l court-martiul
is mentioned the term will be understood to include assistant
trial judgo advocates, if any. unless th6 context shows clearly



A.:-;. 17, 116.

P. 4

that u different sEnse is intended."

"3i.C. 43. Courts·l.turtinl -- P<.>rsonnel -- Dcf£.nse CouDsel.-- .

'~. Duties-~.nen th~ defense is not in charge of n counsel of the
accused's o~n selection, the dutios, etc., of the defense coUDsel
are those of 0. rnilit=.ry counSt;;l of the accused's O'\'n selection.
(Soe 45.) ihen the defense is in churgo of a counsel of the accused's
o',m selection. civil or rnilitJ.ry, thll duties of tht:; defense counsel
~s ~s6ociata counsel ~re such ~5 thc selected counsel oey designate.

"Immedi-ltdy upon ch~rgli:ls b~ing rofernd for trifJ.I to the court he
will inform tho nccusod of thut fact ~nd of his rights uS to counsel,
nnd vdll rend6r the accused uny desired ~ssist~nce in sccuring and
in consulting counsel of his ovm seloction. Unl~ss tho accused
otherwise dosires the defense counsel will undert~ke the defense
without waiting for the ~ppointm~nt or the retaining of any individual
counsel.

"c . Term 'counscl for the &ccused. l_-~.nenever the phruse 'oounsel
for the accused, \1 or 9.ny similar phr' se, is used in this manu~l it
is to be u.~derstood, u.~less the context indicates otherwise, es
L~cluding the defens~ counsel of the court !l.nd any individu;...l counsel. II

"SEC. 44. Courts-Martial -- Perso:mel -- Assist~nt Defense Counsel.--

"0.. Duties.-- .........• Unless in cha.rge of the defens€l, he will
perform such duties in connection with the tri~l ns the counsel in
charge of thd defense m~y designate.

l'b. Term' defense counsel' includes assist:l.nt. --:.hEnevur in this
rn&nual the def~nse counsal of Q gener~l court-m1\rtiul is mentioned,
the terz:'I. will bo understood to include en £.ssistant defense counsel,
if any, unless the context shoV1s clearly thut 11 different sense is
intended."

lISEC. 45.
Accused.--

Court5-Mr...rti::.l Personnel -- Individ~l Counsel for the

lib. Duties in general; freedom in conducting defense.--M officer,
or other rnilit~ry person, acting ~s individual counsel for the accused
befbre:l gener:ll or special court-:nartinl, will perform such duties
as usually devolve upon the counsel for a defendant before civil
courts in u. crimioJ.l case. He "ill guurd the interests of the accused
by all honor~ble ~nd legiti~~te r.ebns kno'7D to the law. It is his
duty to undertake the defenSb re&ardless of his personal opinion as
to the guilt of the accused; to disclose to the accused any interest
he nay have in or in connection with the case which ~~ght influ~nce

the accused in the selection of couos61; to represent the accused
with undivided fidelity, and not to divulge his secrets or confid£nce.
It is improper for him to assert in argument his persona.l belief in
the accused's innocence or to tolerate any manner of fraud or
chicance.
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l~.i th a view to saving time, lo.bor, und expense, he should
JOln in ~ppropriate stipulations fiS to unimportant or uncontested
M!ltters.

"Before the tri!l1 he will expbin to the accused the meani::1g
and effect of 0. plea. of guilty und his riGht to introduce evidence
after such ple~; his right to testify ur to rem~in silent; his
right to make 0. stuteQent; his right to introduce in extenu~tionj

nnd. in ~n appropria.te c~sa, his right to plead the statute of
limitations. These explanations TIill be made regardless of the
intentions of the ~ccused as to testifying, making a statement,
or as to ho~ he nil1 plead.

"His preparation for trial should include 0. consideration of
the essential elemonts of each offens~ charged and of the pertinent
rules of evidence, to thE end that such evidence as he proposes to
introduce in defense may be confined to relevant eVidencu, nnd that
he may be ready to make appropriate objection to any irrelevant
evidence that might be offered by the prosecution. In determining
the order in which he proposes to introduce evidence for the defense.
he should observe the general principle stated in the third sub
paragraph of 4lc.

"
"He will exumine the record of thE: proceedings of the court

boforo it is ~uthcnticated.

"The court wi 11 avoid any unwarranted inttorfercnce in his
conduct of the defonse, but m.IY requiro him to reduce his o.rgurnents
to writing. ..hen he addreSS6S the court hE will risco

lli\lllple opportuni ty will be given him and thE accused properly
to prupar~ the defense, including opportunities to interview each
oth~r and any other person.

''',here the tri..ll proceeds after thE sccuscd h:ls escaped, the
individual counso1 continues to represent him."

3. Public Law 759--8oth Congress. 2D Session

r:..RT. 17, A..;., is not changed by f'.L. 759.

IISEC. 241. Article 116 is amended to read as follows:

'hRT. 116. Powers of Assistant Trial Judge Advocate and of
Assistant Defense Couns~l.-- An assistant tri~l judg~ advoccte of
a general or special court-marti~l shall be competent to purform
any duty devolved by law, regulation, or the custom of the service
upon the trial judg6 advocate of the court. ~n 6ssistunt defense
counsel shall b~ competent likewise to p~rform any duty devolved
by law, regul~tion. or thE custom of th& service upon counsel tor
the accused. Itt
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II. Navy Provisions

1. Articles for the Government of the Navy

There is no provision in h. G. N. which corresponds to ~rt.

17 of the ",rticles of 'far.

rt. 27, A. G. N. provides that a summary court cartial shall
consist of three officers. as members. and of a recorder. (The
duties of the recorder are essentially those of the Army's trial
judge advocate). The co~der of a ship may order any officer
under his co~~nd to act as recorder. Art. 28. A. G. N., deals
with the oath to be taken by the recorder; the oath taken does not
indicate that the recorder acts as prosecuting counsel.

Art. 40, rt. G. N., provides for the administering of an oath
by the president of a general court martial to the judge advocate
or person officiating &s such. The oath administered does not
indicate that the judge advocate acts as prosecuting counsel.

Art. 64 (c) provides that any person in the Navy under the
command of the officer appointin~ a deck court may be detailed to
act as recorder. (The duties of the recorder of a deck coQrt are
only to keep a record of proceedings; he does not act as counsel.
cr. H.C.B., Sec. 698, Fn.(9) )

2. Naval Courts and Boards

"SEC. 351. Duties of judge advocate before tria1.-- .
The judge advocate should confer with the accused as soon as prac
ticable after the latter has received n copy of the chargos and
spocifications. He should scrupulously avoid even the slightest
sugg~Gtion to the accused that he plbQd guilty to abything charged
against him. He should inform the accused that he is entitled to
couns~l; that he may hav€ a reasonabl~ time in which to prepttre his
dofense; and of his ribhts in regard to having witnessus summoned
for th~ defcnS0. The judge advocate should inform the accused as
to the probable witnesses to be called for tho prosecution, although
it is unnecessury to inform him as to the testimony Expected from
them. In m~ny cases the accused will not know whether he wants or
needs counsel. In that ev~nt the judge advocate must explain to
him the general duties of counsel for the defanse. If, in discussing
the cuse with the accused, it develops that he might have any good
defense whatever, or the accused believes he hus, discussion of the
merits of the case should be teroinnted ut onC6 and the accused
advised to plead not guilty and secure counsel. The judge advocate
should endeavor to ascertain what statement. if ~ny. the accused
contemplates making at the trial. as this will en~ble the judge
advocate to determine TIhether the accused h~s or believes he has
any defense to offer. dhenever an accused h4s secured counsel. nIl
negotiations by the judge advocate must bo conducted through counsel."

"
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(Other duties described in section corrc~ond to those of
~rny tri~l judte advocate. cr. ~lso Sects. 352, 353, and 354.)

lISEe. 400. Duties of judge advocc.te during triul.-- During the
trial the judge advocate conducts the case for the Gov~rnnent.

He executes ~ll orders of the court; reads the convening order;
administers the Oath to the members, reporter, and interpreter;
arraigns the uccuscd. cxnminos witness~s; and is responsible for
the keeping of a complete nod accurate record of th~ proceodings.

lIThe accused and his counsul hilve II right to tht; 0plnlon of the
judge ndvocute. in or out of court. upon,uny question of la~ arising
out of the proceodings .•.......... l1

nSEC. 355. Counsl:ll for judge udvoCl:lte.-- In order thut tl. couns<.ll
for tho judge advocate may have standing before a court, it is
necessary that he be det~iled or 8uthori£ed by the convening
~uthority. If so detailed the court sh~ll give him equ~l facilities
wi th the counsel for the accused in the perfoTillnnce of his duties. \I

"SEC. 385. Counsel for judge ndvocate.-- If counad be d~tail~d

or c.uthorized by the convening uuthority to :J.ssist th': judge advocate,
the court sh'.l.ll give him. equal facilitit:s with tht. counsel for the
accused in thu performanc~ of his duties. Such coun~81 should be
present when the court first m~~ts, or, if detailed llft~r thetri~l

has bt;;gun, ho should report :is soon as possi1?le thereafter. It

"SeC. 356. Accused entitled to counsel.-- The accused is entitled
to counsel as 0. right, ~nd when€v~r practico.bl~ to counsel of his
choice. The court c~ not properly d~ny him the assistance of 0.

professiona.l or other o.dvis13r•.Enlisted men to bo tried shl:111 be
advised particularly of their rights, ~nd should bo reprosonted by
couns0l, if practic~ble, unl~ss they explicitly stato in open court
that they do not desire such assistance. Should the accused state
thut he does not desiro counsel ho sh~ll be informod by tho court
th~t counsol will be assigned him should h~ so desire. and he shall
bu advisod to consult counsel beforQ dociding to procc~d ¥dth th~

c... se without couns£.l. 11. sto.te:mcnt trot this section h',s bt:cn
complied with 5h....11 be cntc:r.:;d upon th... record of proc(lcdings. It
should bo born~ in mind. howev~r. th~t th(l conv~ning ~uthority h~s

no pm1er to force counsel upon 'in Qccus~d unless tho accust;d is
m~ntAlly incornpt;tent and thereby un~bl~ to look uftt:r his own
interests. In such ~ case, wh~n mont~l incpm?ct~ncy becomes known,
the co.s~ b~comcs on~ for ~ doctor rath~r th~n ~ court. Fuilure to
comply with request of accused ~t counsel b... provided him is 0.

r;),t~l error. \I

"SEC. 357. Offict;r detdled as counsol.-- rlhen the accused bcfore
a court martinl has no legal ndvis~r, the cOj.~ndo.nt of the ~avy

yard or st~tion, thG convening Juthority, or the senior officer
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prc;s(.nt ~lithin whose: jurisdiction the court sits shc.ll, if the
~ccuscd 80 r~quests, detail u suitablo offic~r to oct os his
counael .•..•...•• An officer so dct~ilcd shall perform such duti~s

as usually d/,;vol vc upon tho::: counsel for the defense before civil
courts in criminal c .... scs. ,;.s such counsel he sh::.ll use all legal
m~uns to protect th~ interests of the accused and to present to
th~ court such defense as the ~ccused may have, and to offer sucb
evidence in extenuation, mitig~tion, etc., as h~ may ~ ablo to
obtt.in. Ordin.•rily, '/hcn so r~qucstcd by the nccus(:d, counsel
should bo dotailed ~ sufficient ~~~ in advanceof tri_l to enable
hi~ properly to prep~re thb accused's cuse. He should, so far as
practicablo. b~ relieved of all other duties which interfere with
this. If accused do~s not requ~st counsel until h~ enters court,
tho court is pm.crless to appoint on~. but should adjourn froD day
to day until the appointment is ~de by one of the offic€r~ named
abov~. It is never prop~r in such cese to detail the judge advocate
as counsel. 1I

"SEC. 359. f..ccused to b~ informed of his rights.-- The counsel
for the accused or, in case th~rb is no counsel, the judge advocate,
should before trial carefully expl~in to the ~ccused that he m&y,
b~sides introducing witness~s in his beh~lf, ~ith6r (1) take the
stand and testify under oath, or (2) mak~ n statemunt not under

• oath; that s~ould he take the s~nd, he m~y be subjected to a
rigorous cross-ex~ination as set forth in chapter III; and that
should he not under oath m~ke a statement which contains avertr.~nts

of matErial f~cts, such averments cxn not be consiriered as evidence
or accorded evidentiary wei~ht by the court. In udvisin& the
accused as to his right to take the stand, the judge ndvocate should
carefully refrain from influoncing thu accused in this respect
exc~pt as s~t out by section 401.

II,llian. the accused has mado a statement to the court not undtlr
oath, tho judgb advocate (if thcr~ be no counsul) will, upon the
complotion of such statement, inform tho court th~t the ?rovisions
of this section have been complied with."

ns~c. 384. Counsel for accused.-- Inmediately after the accused
is brought before the court he should bu nsked if ht,; desires
counsel, and if ho does, counsel should tak~ Sbot as such. If
the couns~l for the accused is absLnt at nny stngo of the
proceedings, the rocord should show affirm~tivcly that the accused
wuivcd the privilege of huving counsel prcs~nt at that time.
Othcr~is~ th~ court should adjourn for a reasonable tice. if it
appear that the counsel TIill thon bu present. or until tho convening
authority appoint another counsel.

\'Perr.dssion to address the court should be granted by the court
to counsel for the accused, and the latter shoulj be allowed to
us~ ull legal ffieans to protect th~ interests of the ~ccused, but
shall not be perr~tted to interfere in any m~nner with the court's
proceedings.
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lICounsel for the Ilccused shalL when he so nquests, be '1Uo·.ted to
oxandne the record of proceedings, exclusivb of the findings nnd
sentence, :lS it is prepared."

lISLC. ':101. Duties of judge aavoc:..:.te during tri:.tl: To protect
interests of accused ~ho docs not h~va counsel.-- In the eVent
that tho accused has no counsel, the judge ~dvoc~te shall protect
his intdrests, h~ving in mind, hm/Gv~r, ~t all times his duties
:lS prosecutor. Under such circu:nst.mces he sru:.ll not fei 1 to
advise the Ilccused ug~ir.s~ :..:.dv:..:.ncing ~nything uhich ~y tend
eith~r to crirnin~te hi~ or pr~judic~ his c~uso; he sh~ll see that
no illog:11 evidence is brought ~g~inst th6 accus6d, _nd shull
assist him in pres~ntinb to ~he court in proper fore the fncts
upon which his defense is b~s€d, including such dvid~nce as
there tr~~y be in extcnu:ltion or in rnitigution ~s well us evidenCe
of previous good conduct ~nd character.

lllf, during the progress of the tri ...l of ~n hccusf..d without
counsel, evidence is adduced that dev~lops t~t he might have
a good defense ~hich could be better pres~ntEd by counsel, the
judge advocate should strongly advise the accused to get counsel,
and the court should do the same. The judge advocate should
scrupulously avoid questioning en ~ccused in an improper menner
in court, as by ~s~ing him if he will ~dmit he is the uccus~d,
as this s:.tvors of m~ing him give evidence !lgninst himself."

3. Proposed N:J.~J Bill

"SEC. 19. Article 27 is renumbttred as article 18 and ~ended to
re&d as follows:

'ART. 18 (b) For f;very surnmClry court martial. the convening
nuthority shall appoint Q prosecutor ~nd a defense counsel, who
s~ll bo persons qualified to perform such dutios. This shall
not affect th~ right of the accused to counsel of his own choice.

'(c) It shull be the duty of the prosecutor, under such
rules of pro.ctic(;, pleading, [,.nd procedure u.s the Secn:tury of the
Havy muy pr€scribe, (1) to summon ",11 \'litnussos and (2) to keep
the rec ord of proceedings. I II

"SEC. 29. l\.rticle 39 is renumburcd ... s article 24 ~nd wnended to
read 0.5 rollo-.?s:

'.JiT. 24 (b) For every gunClr.LI court m·.rtinl, the convening
authority sh~ll ~ppoint: (1) a pros~cutor ~nd a d~fensc counsel,
who sh~ll be certified by the Judge Adv~c6te General as p~rsons
qualified to perform such duties, but the appointment of such
defense counsel sh~ll not ~ffect the right of th~ person ~ccused
to counsel of his ovm choice .•••.•.•.. 111
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'noR!. 16 (d) nny person in the nav",l service under comres.od
of thu officer by ~hose ord~r u deck court murtiul is convened
rn~y be det~iled to act ~s clerk thereof.

I ,J<T. 38. In every court-I:lc..rtLl proc6eding in which the
lccus~d 91d~ds not guilty, d~f6~s~ counsel, if there be one,
shatl, in the ev~nt of convictio~, ll. ttiJ.ch to tht.; record of
proco:lcd I1gs either II brief of such rr._tt<-rs e.s hu f6cls should
b~ consid~red on beh~lf of thti _ccusod on review or a signed
stntE.mt.nt settini; forth his re:...sons for not so doing. I"

~JiT. 36, under the proposed N~vy bill. ~ill deal with
depositions.-- 4 proviso is that the defense sh~ll be given an
opportuni ty to be ?resent and to cross-ex":.mine the deponent.

III. DifferencLs

The~e are no substantial differences be~;~en tho ~rticles

of q~r ~nd the provisions of the proposed Navy bill. These
minor points ~~y be noted, ho~ev~r:

1) The proposed Navy articl~s do not state TIho sh~ll

keep the record of n general court-rnnrtial proceeding. (Cf.
C.S., A.iY. 33-34).

2) There is ~o provision in the present .h.G.N., 'the
proposed i1..G.jj •• or in N.C.B., which requires the court to
permit the eccused to have civilian counsel if he provides
it.

3) The proposed J~.G.N. do not specii'y thut the dei'cnse
counsel appointed sh~ll &ct ~s nssoci~te counsel if the accused
has counsel of his o\'m selection, ~md dt:lsires it. (:~ •. ,. 11.
ns nmt:lnded, provides for the dismissal of th~ dei'anse counsel
~ppointed if the accused h~s counsol of his own selection and
does not desire the presence of the regularly nppointLd dei'ense
counsel ns assist$nt defense counsel. Ther~ is no sioilur
prOVision in the pro?osed tJo.vy articles.)

~) There is no provision in thb proposed Navy ~rticles

i'or th6 appointment of an &ssist~nt prosocutor or assistant
defense counsel. Sec. 355, N.C.B., provides for th~ appointoent
of counsel for the present judge ~dvocate. Such counsel assists
the judge advocate but is not an lIassist~.nt judge;: udvoc~t€" as
that title is defined by.n. 1f~ 116. Th..:,t ht. is not compet~nt to
perforn ~nyduty devolving upon the judge ndvoc~t~ is indicated
by Sec. 379. H.C.B .• ~nich provid~s thct the court must adjourn
from day to d~y in c~se of the absence of the judge advocate.
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Howevor, Sec. 542, N.C.B•• Fn. (12). states that one or more
judge advocates ~uy be appointed for u general court ~rtial. The
duties ~nd comp€tency of a second judge advor.ute are not covv r6d in
N.C.B. or /\..G.N., but it appears tho.t they function separately, ~t

8ifferent trials held by the court. See Sec. 5~2, N.C.B •

•
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UNHll;w CODL OF i>.ILI1'AHY JUSTICE

Subject: Court-i.artial Procedure, Challent,;es. A. W. 18

I - ARllY PRQ,iISIOllS

1. Articles of ~.

Article 18. Challenges. - llembers of a general or special
court-oartial QaY be challenbed ~ the accused or the
trial judge advocate for cause stated to the court. The
court shall deteInl.ne the relevancy and validity thereof,
and shall not receive a challc"b8 to more than one mcober
at <? tine. Challenges by the trial judge advocate shall
ordinarily be presented and decided before tnose by the
accused are offered. Each s~de 5:1311 be entitled to one
peremptory challenl;c; but the 13'_1 member Q,j. tht:: court shall
not be challenged except for causc.

2. Title II of Public Law 759 does not effect Article
ArtiCles of '.lar. - - --

18 of the

3. United States Anay Courts - Hartisl Uanual.

Onlj the members of a general or special court-martial are
subject to challen~e, and they may be challenued only by
the judge advocate and the accused. Although challenges
should be made before arraignment, challenges for cause
may be permitted at any time provided that the challenger
has exercised duo diligence.

Among the grounds of challengo for cause are:

F.i.rst:

Second:

Third:

ioourth:

B.1'th:

That he (the challenged member) is not
competent or is not eligible to serve on
courts-martial.

That he is not a mcm~r of the court.

That he is the accuser as to any offense
charGed.

That he will be a witness for the prosecution.

That (upon a r0he:aring) he was a ncmber of
the court l'i'uich first h<;ard the case.
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Sixth: That he personally inv~stigated an
offense charbed as mccoor or a court of
inquiry or othervase.

1.

Seventh: That he has formed or expressed a positive
and defini te opinion as to the guilt or
innocence of the accused as to any offense
charged.

Eighth: That .le ,all act as revierant, authority or
staff judge advocate on the case.

Ninth: Any other facts ind1catin6 that he snould
not sit as a c~ucr in the in~rcst of
having the trial and subsequent proceedings
free fro:n substantial doubt as :.0 legali ty,
fairness, and i.mpartiality.

II - llaV" PROVIS101iS

oA"-r."t",i"c..1,,c,"s 2f.~ Goverr.mcnt _of _t_h_o ijavy.

The subject of challen6es is not dealt ,nth in the Articles
of tho Havy.

2. £. 1338, Proposed~ ili..ll.

Tho following provisions dt..,al with tho subject of ctJall~nGes:

Sec. 20, Article 28 is renumbered as Article 19 and
<lTll.ended to read as follo\15:

Article 19 •••• These oaths sHall not be re
quired if the accused nas present \/hen such oaths
nere previollslJ administered: Provided, That
~ right .2f. the:: accused to cllallen;,\:; anyliiCiiibcr
.2£ the court~ not th",r(;b.r b... prejudiced.

Sec. 29, Article 39 is rcnurnb...rcd as ~rticle 24 and
aocndcd to read as follows:

article 24(b) pbr ev~ry b~n~ral court martial,
thu convening authority shall appoJ..... : ••• (2)
a jud6 c advocat<.., '</"OSo.,,; duhcs it shall. be •••
(2) ~ ~ ~ in~rlocutorv QULstions, ~xcept
cha.llcnp..s; •••• ~ prnvidl.d furtn ...r,~~

jud;,::c advocato sho.ll bu subj_ct ~ cr.allLngc.
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Sec. 30, Article 40 is renumber~d as Article 25 and
amended to read as follO\IS:

Article 25 • • • • These oat~s shall not be rc
quir...,d if th(; accuse:d uas presl,;nt ~lhc.n such oaths
nere previously administ...,r~d. Provided, That the
rif;.ht of ~ accU:::Ld .!::£ chall<.lng(; an,! mLmb:ro1 the
~ £!:. !h£ judge advocate shall not tn.;..rcby be
prejudiced.

J. ilD. val ::ourts £!!2. i3oa.rds.

Th,-, accused and th~ jUdbC advocate hav~ equal rigr.ts of
challc.rlge. 5uch challLngl;;s SlI3U gcn\,;raUy oc mede before
the court is sworn, but oa~r OCt,;UT at- any s'ta£; _n the pro
cccdi~s for causo not previously kno'.n.

Chall..:no\';s rode upon any 01' th... follo\'in,~ grounds, if
adI:ti t kd or proved, shall b...: sustainl.>d:

(a)
of a

7h~t he (thu challcnu~d m~mbor)
court of inqUJ.I7 or vo::rd ".;hich

sat as c:. m...nbcr
_nv~sti&~tl;d the

(b) Tllilt hL. has p...,rsonallJ' invr...sti:;,at~d thL. cil<lrf,cs
and ~xpr~ss~d nn opinion tncreon, or that he. has
forn(;d a positivu and dcfinit~ opinion as to the. b~lt

or innocence of thL accusL.d.

(c) That he is th~ accus~r.
an officer uho meroly rcf<,;rs
ferred qy another, unluss hu
opinion. )

(This docs not include
for trial charg~s prc
has fom£.;d a dc;!ini tc.

(d) That he nill be a material \Ii tm..ss for the
prosecution or for th~ d\,;f~nsc - except only as to th~

previous good charactLr of tho accused.

(0) That he sat as a I!IL.illbcr of a court or bo~rd Hhich
tried or invLstigatLd anoth~r p~rson upon chargLs based
on tht.: samt.. transaction concerninG uhich th", I;!.ceusGd is
on trial.

(r) That he ~s rclat.l..cd by blocx:. or I:l.1rri "~e to the
~ccuEcd.

(g) Tl:.:::.t hi... !I~S ;::. d""cl.:lr~d enmit.j C{;ainst th~ nccusc.d.
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1. nrr:ty and Navy pr<icticc on chll.lle:rlGl.:s is subst.<J.ntinl17 tht; same,
uxcept tn.n.t ...n the .... ~;:" the cccus ....d end the tricl judgCJ
~dvoc.n.tc arc ~rMitt....d One ~r~nptory c~allon~~ ~achJ ,mile in
the: Navy r.o p(...rcmptor'J challeIlbc or challcllt;c to th.... nrra; ... s
pcr:ti.ttl".d. P(,rCI:lptor~r chalhm<.>(;s in t:IC AI7lY aru lir:ri. t..:.d in
tnc.t ~:e la,t mcnbcr of th"" cO'lrt PJ<'tJ 1x; c.l<l11un6uu onlJ for
cause.

Specific grounds for chel1enge for C<lUSu differ as b~tTIo....n the
Jmny <lnd Navy, but the intent is simi1<lr.

";"iharc::ls in the Arrrry, the subject of cho.lll".ngus is covered ~r~dly

by h. '..i. 18, in tile Navy tho procl..durc. on ch.:.ll....nf;(;s is set fortr.
by r_gulations prescrib""d by thc. SVcr....t~rJ of th.... N~vy.

2. Van~crbilt RLport.

Subject of cha1l....ng~s not specifically m""~tion",,d.

3. Ballantine Report.

SUbjLct of chulll:ngcs not sp",cifiC.:J,l~r n.;ntioncd.

4. kcGuirc Rul... s of Procedure for N~vy.

The HcGuire COmmittC0 proposed that the pros.... cutor and
accused should lli~ve an equal right to challLngo any member
for cnuse, and th~t tho judge advocat0 should determine
the challcnga. Although tho 11cGuiro Rules do not mention
tho point, it may be inferred that th~y intend that the
judge ~dvocato should not be subject to challenge •.

5. Keeffc Roport on Court ~rticl.

Tho Kc;cfc report cites the rl..'commund:ltions of tht,; ..JCGuire
Committ~c, and agr~~s \11th tho position that the judge
o.dvocato should bl,; a sl:;;par<::.tv :1utharit~t judging tho case,
and not subjl..'ct to chall~nge. It erdorscs 3. {:_ ,vision
nhcroqy bithcr the pros~cutor or accused might file a
petition and ~ffi~vit of disoualification ns to the judge
~dvocatc of ~ g~~....r~l court-martial, and sug&~sts tt~t

thu judgt: :::.dvoc:::.tc should probo.!Jly be f'c...rm.i.ttc.d to rnle
upon th.... ~titi on i tSL1I• It furthc.:r ur~es tha t th",
.H.rcy IT-:.ctic .... of ?u-mi.tti.~g c;:ch side one PUl'Cr.J.ptory
chc.llc:ng~ each be adopted unilatl..'l'oJ..ly.
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Its sp~cific rocomncndztions arc:

(1) That provisions for ch.:::.ll...:nging, substantially
e.s contained in Rule 5 of the UcGuirc Rulos, be
included in Rules of Procedure to be adopted;

(2) 'i'hat the Advisory Cocunttc,,;; consider the
following problems:

(a) -.ilY..;thcr thv judgo..: advocate on the court
should ~ss upon clullcr.gca for cause;

(b) "'hether the prosecution ,::md dcfl.:nsl.: should
uach be cllowcd one pcr~ptory chcll~ngo;

(0) ,ihcthcr thD prosl:cution :"!.nd dcf.:;.ns... should
each be allowed to petition fer ~sq~~lificaticn

of the judg~ ~dvocatc;

(d) If such a petition is nllmlcd, who should
pass upon it.

Ii,}. tog...:thor, the question of challcng...:s is ,'1 tt..:chnico.l one
, ..hioh should be considvrcd cs 0. p~t of the larger problem
of th~ d.:.gr".... of i!1G.u?,-ndcncl,,; th:J. t should be grc.ntcd to
tho Judge hdvoc~to.
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Uniform Codu of Milit~ry Justice

SUbjc:ct: O...ths

I. Army Provisions

1. Articles of 100r

IthRT. 19. Ouths.-- The trial judge advoc~te of ~ gener~l or special
court-murtiu! sh~ll a.dminister to the cambers of the court, before
the proceed upon eny trial, the following oath or a.ffinmotion: 'You,
l\. 3.. do s·.•e~r (or Clffirm) t!clt you wi 11 we 11 nd truly try and
determine. uccording to the evidence, the re~ttbr nml before you,
bet~~en th~ United St~tes of Aoericu a.nd the person to be tried, a.nd
tha.t you will duly a.dminister justice, witr~ut p~rti.lity. fa.vor, or
nffection. cccordin; to the prOVisions of the rules und articles for
the governm~nt of th~ armies of the United 5tatbS, ~nd if any doubt
should a.ris~. not expla.in~d by suid nrticlos, th6n ~ccordinb to your
conscience. the bes~ of your und~rst~nding, ~n~ the custom of w~r

in like c~ses; nnd you do furth~r s~ear (or nf!irn) t~t you will
not divulge the findings or sentence of the court until they shall
be published by tho ?roper uuthority or duly announced by the court,
exc~pt to the tri~l judge ~dvocat& "nd assistant tri~l judge advocate;
neithu \/111 you disclose or discovt:.r the vote or opinion of any
purticul~r member of the court-martial upon a c~116nge or upon the
findings or s~ntenc~, unless required to giv~ €vidence thereof as u
\ritness by n court of justice in due c~urse of law. So help you
God. '

'''"i'hen thu outh or affirmation has been Ildministbred to the cembE":rs
of ~ goner~l or spE":ciul court-martial, the president of the court
shall udminist~r to tho tri~l judge advocnt~ and to each assistant
tri~l judge advocate. if o.ny. 3n oath or affirmation in the following
form: 'You, A.B., do swear (or affirm) that you will faithfully and
imp.•rtio.lly perform the duties of a trbl judgo advocatL., and will
not divulge the findings or sentences of the court to any but the
proper authority until they sh~ll bu duly discloscd. So help you
God. '

"All p... rsons 'who giV€ evid~nce before a court-mc.rtinl shall be
6xamin~d on o~th or ~ffirmation in tho following form: 'You s~ear

(or uffirm) th~t th~ evidence you shull givo in the ceSb now in
heuring sh~ll be the truth, th~ whole truth, und nothing but the
truth. So help you God.'

":&ve:ry reportt.r of the proceedings of c court-r.u:.rtio.l shull, before
entering upon his duties. make oath or nffirm"tion in the following
form: 'You SWE~r (or affirm) that you ~ill fuithfully perform the
duties of report£r to this court. So help you God. '

"E:very inter~reter in the trL,:.l of any cuse before a court-m::l.rtittl
8h~ll, before entering upon his dutiES, ~~ke o~th or affirmation
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in the following
interpret in th~

form: 'You swear (or
case now in hearing.

o.ffirm)
So help

trot you will
you God. I

truly

,

<

• ,

••

UIn c:\se of uffirmation the closing st:nt"ncc of udjuT:J.tion ....ill be
omitted. II

"a.kT. 100. O...th of Lembt,;Ts ::md kecordl::!Ts.-- The recordt::-r of n
court of inquiry shell Ddoinist~r to th~ o~mber5 the following oath:
'You, h.B., do St':'t:-:..r.T (or .... ffirm) thto.t you \dll wdl _nd truly ex::unine
~d inquire. ~ccording to the evidcnc~J into the m tttoT now b~fore

you without ?_rtinlity, f~vor. aff~ction. pr~judic", or hope of
ru-.t... rd. So hblp '.Iou God. I ,Stu which the presidt>nt of the court
stull _dminist... r ~o 'the recordor the:. follO".linl; oJ.th: 'You, .·LB.,
do ~;Qar (or ~ffirQ) th.... t you will, nccordi~ to your best abilities,
eccur.... t~lyilld in?_rtially record th~ proc~~dings of the court ~d
tha EvidEnCt; to be given in the cuse in hC:lring. So hGlp you God. III

"ART. 101. Pom.. rs; ProccQure.-- .... court of inquiry ..,md th., recorder
thereof s~lll have th~ s~~ powEr to S~T~on nd ex~mine witnesses
as is given to courts-m~rti~l Uld the trl" 1 judge udvocate ther~of.

Such witn~ss~s sh_ll t~ke the s~mc o~th of cffirm_tion that is
tQkcn by witnesses before courts~mLrtial. A report~r or an in
terpreter for a court of inquiry sh~ll. before entering upon his
duties. t~ke the oath or uffi~tion requir0d of ~ reporter or an
interprE.ter for :l court-marti::ll If

1l.n.R'!'. 114. Authority to Administor O~ths.-- Any offict..'r of ;lny
component of the hrmy of the United Statos on active duty in
Feder~l serviCE commissioned in or assigned or detailed to duty
wi th the Judge Advocute Gencrc.l's OeptlrtmE:nt, :J.ny st!lff judge
advocate or acting stuff judgG advoc~te. the Prbsident of a general
or special court-martial, any surnm~ry court-murtiul the trial judge
udvoc~tEl or any flssistunt tri~ll judgo Cldvoco.tu of u general or
special court-murtiul, thE. prcsid~nt or thv r~cordcr of u court of
inquiry or of u military board, tlny officer designatod to take a
deposition. any offic~r detailed to conduct ~n investigation, and
tho adjutant, assist~nt adjut~nt or personnel adjutant of eny
cornm:.\nd sh).11 h<.l.Vl..c pOWClr to r.dministlOr ouths for thtl purposes of
thu administr:J.tion of mili t;lry justict.: .nd for othtJr purposes of
milit;lry administration; ~nd s~ll :l1so huv~ th~ generul pow~s

of u not~ry public in the ~dninistration of o~ths. the execution
tind ... cknO\/ledgment of leg...l instrwncnts. the :.ttesbtion of
docUJnl:uts ::md ::.11 oth<Jr forms of notnrio.l acts "to be executed ..:.
by persons subject to milit~ry law: Provid~d. Thut no f~c of ~ny

ch_r ...ctl,.r shall be r?llid to 1:l.ny ol'ficbr f!it:ntiont;d in this Act for
the p... rforrnancc of u:J.y notariul nct h~nin authlJrized."

2. Oth~r Le&islation

A warr~nt officer servin& as aS5ist~nt Qdjut~nt of ~y
coccand ~s pow~r to ~dainist~r oaths for ~11 purposes of milit~ry
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...drninistr.:ltion. Sec sec. 4, act .hugust 21, 1941 (55 Stat. 653) .

3. ~.nu 1 Courts-M~rti~l

Pnr~grnph 49(b) provides the required ~~ths must be ad
ministered in e:ch case tri~d. Paragraph 95 specifies the oath
to be t~ken by a challenged Demb~r.

4. Public L~~ 759--80th Congress, 2D S~ssion

N.) ch ::nge s .

II. Navy Provisions

••

•

1. Articles for the Gov~rnnent of the United St~tes.N~vy

lInRT. 28. O:lth of ccmbcrs !l.DU rec,)rdf;;r.-- Before proceeding to
triul the ll1€cbers of .J. surumary court m",rtbl sh:..ll tab; the
following oath or affirm-ticn, whieh sh~ll be administered by the
recorder: ' I. A.B., do swear (or aftin.) th""t I will well and
truly try, without prejudice or pnrtiality, the case now depending.
according to the evidence which shull be ndducLd, the laws for
the gov~rnnent of the Navy, and my own conscienco.' .~t~r nhich
the recorder of th~ c~urt shall take the following o~th or
affir~ationJ which shall be admdnist£red by the sbnior meDber of
the court: ' I. no. B., do swear (or a.ffirm) th.... t I will hep a
true record of th0 evidence which shall be given before this court
and of the proceedings thereof' (R. S., sec. 1624, art. 28)."

t'IoRT. 40. Oo.ths of members and judge. udvocnte.-- Th~ President
of the general court merti~l shall udm1n1st~r tho following oath
or uffirmation to the judge advocate or person officinting as
such:

'I, ~.B., do swc~r (or affir~) thAt I will koep a true record of
tho ovidence given to ~nd the proceedings of this court; that I
will not divulge or by '\ny :nems disclose the sentliloce of the
court until it sh~11 hnve been approved by the proper authority;
and th~t 1 will not &t any time divulge or disclose the vote or
opini~n of _ny p~rticul~r m6mb€r ~r the co~rt, unless required
so to do befvre a court of justico in due course of law.'

IIThis o_th or "ffirm~ti':m being duly administered. each menber
of the court, before proceeding to tri_l, shall take the following
o!l.th or u.ffirm(.ti..m, which sh:.L11 be administcrE.d by the judge
advoc~t~ ~r person Jrfici~ting !I.e_such:

'I, .~.a .. do sw..ar (or affirm) that I will truly try .,.,ithout
prejudico or partiality, the CQS~ nvw d(pending. according to
the ~vid~nce which shull cone beforo the court, the rules for
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th~ g~vernrnLnt ~f the Navy, and my own cons~iLnce~

t~t I will not by 3ny me~s divulge or disclose the sentence of
the court until it shall hdve b~en upproved by the propur authority;
nnd th~t I ~ill not ~t ~ny tim~ divulge Jr disclJSO the vote or
opinion Jf any p~rticul~r ~~~b~r of tho court, unless rQquircd so
to do ~fore ~ c~urt of justice in due CJUTSe of law l (R. 5 •• sec.
1624. ort. 40)."

lIART. 41. O:lth of ·;/itness.-- .1.0 O:lth or o.ffirmlltion in the following
form shJ.ll be a.dMinistered to ~.ll witnesses. before nny court martial,
by th~ presid~nt thor~of;

'You do solemnly 8We':lr (or affirm) that the evidence you shall give
in the C'lS~ novi beforo thi s C,Jurt sh':ll be the truth, thf::l whole
truth. nnd nothing but the truth. ~nd th~t you will 6t~te everything
,rithin your knm11edge in rel_tion to th8 chJ.rges. S~ help you
God (or 'this you do under th~ p~ins ~nd penalties of perjuryr)r
(R. S •• S(;c. 1624, art. 41)."

IIllET. 64 (b) Deck C;Jurts shull consist of one commissioned officer .•..
who ...•.... shall h~ve powl::r to :..dr.1.inistEor o::lths•...•..•. l1

•• 1I1..H.T. 57.
witnesses.

Pow~rs.-- Courts of inquiry sh~11 huve power to 8~~on

lldminist~r oaths •.••...• 11

I-•

"nRT. 58. O.lth of' members ~d judge udvcc:ite /COurt of inqui!l7.-
The judgo advocate. or person officiating as s~ shull ~dmdnister
to the m~mber8 th~ following o~th or affir~tion: 'You do swear
(or affirm) well nnd truly to examine and inquire. according to the
E:vidence, into the metter now before you, without partiality.' L1.fter
which the president sh~ll a~nistcr to th~ judge advocatE: or parson
officidting ~s such, the following oath or affirmation: 'You do
swear (or ~frirm) truly to record the proceedings of this court and
the ~vidE:nce to be given in the c~s~ in hearing' (R. S •• sec. 1624,
art. 58).11

".1RT. 69. O;J,ths for purpose of n/,lv~l justicu. i::tc.-- Judge advocate
of nuval bunerel courts ~rti~l and courts of inquiry, and all
comr~ndcrs in chi~f of nav~l squadrons. comrn:lndants of na~1 yards
and stations, officers ca~~~nding v~ssels of thL N~vy, and recruiting
officers of th~ Navy, and the udjutant Dnd inspEictor, assistants
adjutant of th~ Marine C~rps. and such other officers ?f the regular
N~vy and Uarine Corps, or the U~v41 deserve. and af the Marine Corps
Reserve, as m~y be hcrenft~r design~ted by the Secr6t~ry of the N~vy,

are authorizLd to adcinister odths for th~ purposes of the a~~inis

tr~tion of ~~v~l justic~ ~nd for other purp~ses of naval adminis
tration (Jun. 25, 1895. c. 45. 28 Stat. 639; ~~r. 3, 1901, c. 834•
31 Stut. 1086; ILr. 4, 1917, c. 180, 39 Stat. ll7l; July 1. 1918,
c. ll4, 40 Stat. 708; Feb. 28. 1925, c. 374, sec. 1. 43 Stut. 1080)."

"J~T. 70. Invcstig~tions; oaths of witnesses.-- h..~y officer of the
Navy or Marine Corps detailed to conduct un investigation, und the



•
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rec~rdtr. ~nd if th~r6 be none the presiding officer. of ~y naval
b~~rd appointed f~r such purpose, shall have authority to administer
un o~th to any witness attending to testify or dep0s€ in the c~urse

of such investigcti~n (R. S .• Sec. 183; Feb. 13, 1911. c. 43. 35
S'tut.898)."

2. N~val C~urts und BJ_rde

References to ~aths ure coll~terally presented in the text
oJr thtl mrnu:...l.

The subject catter. with respect t~ the forms to be utilized
~nd procedure tJ b~ followed. is Cvnt~incd in A~p€ndix E. &nd
pres~nts ~ll ~~ths necess~ry fJr th~ purpose of udministr~tion of
n&vul justico. including o~ths r.ot ~rescrioed in th~ ~.G.:{.• such
as tht: .,.lths for ~ roport",r Wld an intorprett.r I.>.nd tho;; :luth on
voir dire. Thes~ f:lrms nill be us~d. where ~ppropriLte. nnd ~ust

~dnIDrstered in e~ch case by ~ne uu'th~riz~d to dv so. FniluT6
tv ~drnini5ter the prescribed o_th con5titut~s fatuI error.

3. Prvp~sed Navy Bill

"..RT. 16. tal Dt.ck c;)urts r:w.rtiul sh..l.ll c ...nsist ;)f ..me c~r:tr.lissioned

officer only, ':Iho, "'Ihile s<irvinl; in such cup,lcity shull h:.lVe p~wer

to ~drninister oaths and to hear and determine c~ses."

SEC. 20. J~rticle 28 is rEnumbered as articlo 19 nnd ~mended to
reud as folloTIs:

"J~RT. 19. Tho senior membcr of the summ:lry court-martial
shall administer the follm~ing oath or arfirm~tion to the prosecutor:
, I, .•. B.. do swear (or (;.ffirm) that I vli11 keep (l trut:! record of
tht.e bvidcncc which sh: 11 be. given befvrc t:)is court lond ,l!' the
procGc.dings th~reof.l This oath ~r nifirmati0n being duly adminis
tered....o.ch membl-r of the court. befor~ procc\..ding to trilll. shull
tnke the f~llo'ving oath or affirmClti.:m. which sh~l11 be administered
by the prosecut:lr; II, j~.B. do S\'/6'ar (or t>.ffirm) th".t I will
truly try, without prejudice or p~rtiulity. the casE: (s) now
deptmding, according to the evidence which sh .. ll be adci.'Jced. the
laws f~r the government of the Navy. und my Jvffi conscience; and
th:lt I will not :.lot _my time divulge vr disclvse tho V;)tfJ \,Ir opinbn
of uny p:lrticular memDl-r of the c~urt, unless required to do so.
b",foJre u court of justic,", in duo c~urS6 ·)f l ...w.' These <,n.the shJ.11
not be required if thb uccused was prcs~nt when such oaths were
previously adcinistcrcd: Provided. That the right or an accused
to challenge: ;".ny member of thl;: c :,urt smil not thereby be pnjudiccd. n

SEC. 30. Hrticle 40 is rentt::lbcrcd <l.S article 25 'lnd nr.:.ended t::>
r€bd as foliowsl

lIJJlT. 25. Tht: president of th£. general CJurt m.'lrti:...l sh'lll
adninistl-r the following oath vr ~ffirm~ti~n to tht: judge ~dvoc:J.te:

'I, .•. B•• do s·...e~r (or affire) thJ.t I will discrorl;e 0.11 my duties
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~B judg~ adv~cate ~f this court with~ut prejudice or purtiility
)T fCQr of disfnv~r.' This oath ~r ~ffirrn~ti)n b6ing duly adminis
tered, each member ~f the c~ur~. bef~re prvceeding t) tri~l, shull
t~ke the follv~ing oath vT arfirm~tivn. which sh:lll be administered
by the judge adVvC3tO: II, ... S., do swe ... r (or affirm) thut I will
truly try withJut prejudice or p~rtiality, the case (s) nvw
depending. :lcc,,)rding tJ the evidc:lce ",Mch shall come befJre the
cJurt, the rules f~r the govcrnnent Jf the bnvy, and my ~vm

c ..;nScit;;DCCj '.Dd that I will n::>t at '..;.ny title divulge or discbse
the v~te ,,)T o?ini;n )f ~ny p~rticul~r mc~bcr of th~ c)urt, unless
roquircd $J tJ dJ bcf)re ~ c'urt ~f justico in duo cJUrse of law.'
Those Jnths sh- 11 c,t be required if thc accused was present nhen
such .... o.ths \I\.. r ... prevL.. us1y o.dI:Unistc,red: Pro)vidc.d. That the right
~f ~n cccus~d t~ chnllenge any ne~b~r f the Cjurt or the jud&~
'ldv,Jc:J,te 5h·.:..11 DJt thereby be prejudiced. \I

SEC. 31. Article 41 is rcnucbered ~5 rtic1e 26 ~nd cc~&ded tj
read us follows:

" •.R'i". 26. ...n .:lath .Jr a.ffirn_tLm in the r.JlloV'ring forn
sh..oll be administer!.:d to all witnE.5Ses. bGf ro any c ...urt liUlrtbl.
by thb pr",sidt..nt ar seniJr mcrnb ...r t!lercoJf: 'You do s?lclT'.nly swear
(ur ~ffirM) that th~ evidence y~u sh_ll gi7d in the case now bcfvr~
this c)urt shall bL the truth. th~ nh.Jle tr~th, ~nd n.Jthing but
tho truth. So help you God (or 'this you d.J under the pains and
pen:.l.lties of perjury')'."

SEC. 43. ..rticle 57 is renutlbl:!rcd as article 43 and o.rnended !I.S

follows:

"aRT. 43. Courts of inquiry, and, ....hen empowered by the
cunvbning authority, b~ards of invustigatioJn and investigations
cvnducted by ,Jne Jfficer shill 1 havu p.Juer to administor oaths ..•... II

I'SEC. 44. '1rticl t;s 58 ....••.... repealed. 11

".•RT. 47 (a) Such .:>fficQrs as may bt; designated by the
Sccrctury of the Navy sh£..l1 at all timos h~vt..: ~uthJrity to administer
~~ths f~r the purp,Jse of naval administratiJn. including n~val

justice, nnd. shull have the general powers vf ~ nJtar~ public nod
oJf ~ c.JDsul Jf the United States, in the p~rfJrrnance ~r ~ll

D.'tl;l.ri...Ll ucts. II

The rticl~s Jf .ar pr,Jvide the 8a~e proc~Jure f~r adminis
tering the ~3th .:>f ~ffice t~ the pr~secut~r and mcmb~rs ?f General
~nd sp~ci~l c~urts-rnArtial, ~d t~ the rec~rder nnd m~obers of
c.~rts Jf inquiry in that. th~ rec~rder or prosecutor tend~rs the

•
Si:.C. 48.
....G.t. 69

,•• G.:L 64 (b) is rep~~led and r£plc.ced by .I1.G•.•
is rE:i)(;~led I;Jld reple.c~d by .•. G.iL 47 (a) .

III. JifferenC6S

16 (0).
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o(J.th to the members :>1' the court and is, in turn, s~,()rn by the
pr~sidcnt. In the proposed Navy bill, hvwev~r, the pr~sccut~r

·:Jf n summ:...ry c)urt and the judge ...dv·)cate .;)1' :.t genero.l c.mrt
are sworn rirst and they, in turn, thon administer th~ oaths
to tha members. The pr~?~sed ~rticles d) not specifically
require th~t the pr~secut)r Jf Q N~vy general court take an
JJ.th. IJ.)T is there such 9. requirement as tu "cJunsel" or
members Jf ~ C0urt of inquiry, r~~Qrters. ~nd interpretere.

The c:ntext of each Qo.th prescribed in the. rtic!es ~f

Io.r 1s n~t the s~r.~ ns its c~rr~sponding provisiJn in the
pr..>p.,;sed K~.vy bill, H)wever. it sh~uld be st::l.ted thClt. notwithsknding
these diffcr~nces. the purp~se for which v~ths are authorized
~nd th~ i~p~rt t~ be deriv~d therQfr~rn, ~re the s&me •

•.• G.ll. 19 a..rld 25. :.ts prop.:lsed. d,:, not require the ndminis
tro.tion oJf ;,mths tj be repe-.ted, if U.e uccused wus prescnt. to
the prosecut~r and members of a su~mRry court-~rti~1 and to
the judga adv..)cc..t", ~d cembers of ~ b enerc.1 c~urts-Inllrti!l1

prOVided, that the right jf the o.ccus~d t~ chn11unge any
r.lErnb6r ~f the court or tr.e judg~ adv~co.te sh~ll njt be
thbreby ;;>rejudice:L The.n ..•• do nJt cvnto.in this proviso .

IV. Rec~omend~tiuns

1. Koeff~ Rep.:lrt

H. R6peated udninistr~ti~n of oaths to the pr.:lper officers of
the court should be dispens~d ~ith pr~vided pers0nnel of
said court does not chQng~.l

B. That the different persons to bE:! trilJd should e1 th6r be
present at the aclrdnistrntioJn of tho ~~th to oxercise
their right t~ challengo, or if nvt presbnt, their right
shull be preserved.

2. McGuire Report

~., Rule 17, Rules jf Procedure; The following oath shall be
taken b, th by thE:! Judge hdv,:,cate and the members of the
c .urt: 2

"1,------, d~ s,:,lemnly swear (or affirm) that I will
administer justic~ withuut resp~ct to pcrSjns or r~nk,

und that I TIill faithfully ~nd impartially discharge and
pcrf~rm all the duties incumbent upvn me as ------(Judgc
••dV1cUt6, President, Jr oember ~f court) according to
the best of my abilities and und6rst~nding. agreeably
t~ the CJnstituti~n and la~s ~f the United st~t6S. SJ
help ffit.: G~d."

1. Rep~rt of the B~llantine ComcittEe, 24 September, 1943,
UcGuire Rules ~f Procedure. Rule 18.

2. ~d3ptati~n of U.S. Judge's ~nth. Title 28 U.S.C. Sec. 372.
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3ulJj.... ct: Continu:ll1c,:;:s. ... . 20.

L :.rticL..s )f '~r

11:.nT. 20. Continu"'.nc_s.--_~ C)urt....n.~rti~ D:!y, for
r ...:!.5nnr!.bl..: c~usc, "r~t <::. c"')ntinu~nc...: to ..;ith ~r ::>~_rty

f~r S'.lch tL..J ."\~' .~s ·ftC:1 "\8 fl."\:' :.,,e~.r to b.. just."

II .iIT. 70. ..•... .L. tin...; of !J'.:<'.c.;,) no , .rs~n sh~ll,

:.-~i~st his ~j ction, be brJucht to tri~l jcfor~ c
G.:ln ....r ...~ c 'urt....;:.~.rti"l \.'ithin .... Xlri,,·! .... ; fiv,J (~~.ys

subscrU..:lnt t'J th..: s,:;.rvico of ch-,rgos u ':,:m r..i.'1.. l1

2. !'~ual for C"urts-.:::.rti~l

The nUl1bcr If ccntinu ....nc:3 'hich .....t:. be ....r"J1tcd to
"ithcr ?~rty is unlinit":~J ~rovi~"d SQch requests ~rc

rc~s0n~b1...;. It is su~s~stec, h0l~ver, th:.t the n~c~ss

it~· fo!' :'- cnntinu-mcc n.".~r <:lften be obvintod by rc: ....
,!u.:.stbG th..:: ~rcsir:icnt t" pJst9Qne tho .,\sscrwlinf of
th;,: c"urt or rcqu..:,;stinG c")urt to :-..njaurn or to t1.b1;}
~c r.::c... ss.

In til:'lC e-f '0.:'.CC, prcmturc -:'..rr;:>;ic;nnont of the :.ccusod
b"for~ 2. t::cncrn1 c":",urt n:1.rti ....1 i.:,;r bu ::;r0und for <l

c<:lntinu:mce.

3. Public L"J' ?59-SOth ConGress, Chn~)tcr 625, 2ct Session

A.iV. 20.

No changes.

A.7:. 70.

Identical language now found in A.~. 46c.

II. ~ Provisions a

1. ~rticles for the Government of the United States Navy

None.

2. Naval Courts and Boards

Either the judge advocate or the accused may request a
postponement of the trial stating his reasons therefor.

A;'. 20
P. 1
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But an application to suspend proceedings of a court
for a longer period than from day to day, Sundays
excepted, must be referred to the officer convening
the court, who alone has authority to grant such
request.

3. Proposed Navy Bill

"SEC. 47.

tART. 37. A court martial may, for reasonable
cause, grant a continuance for such time and as often
as may appear to be just. In time of peace no person
shall, against his objection. be brought to trial
before a general, summary, or deck court-martial
within periods of five days, three days, and twenty
four hours, subsequent to the service of specifications
upon him, respecti vely. t rt

III. Differences

Attention is invited to the opening sentence of
S. 1338, Sec. 47. A.G.N. 37, wherein the Navy proposes
that the subject matter herein under discussion be
incorporated in the Articles for the Government of the
Navy, As proposed, th~ language conforms to that
ccntained in A.U. 20, except that the words "to either
parti1 have been doleted.

It may be of interest to nota that the second
sentence of A.G.N. 37, hereinebove cited, is almost
identical to tho text found at the conclusion of
A.~7. 46c., as amond~d (P.L. 759). The Mnnual for
Courts Martial, s~c. 52b, referring to A.TI. 70. states
that a violetion of the proviso therein. concerning
premature arrnignment of the accused, may be ground
for n continuance.

FFI.-2
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