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Uniform Code of Military Justice

Subject: Copy of Hecord of Trial, A

I. Army Provisions

l. Articles of ¥ar.

Copy of Record of Trial.-- Every person tried by
a general court-martial shall, on demand therefor, made by
himself or by any person in his behalf, be entitled to a
copy of the record of trial."

Manual for Courts-Martial.
Par. 56.ceceeesss "After the introduction of the accused
and his counsel the reporter will be sworn, and the accused, in
the case of trial by general court-martial, will be asked if he

desires a copy of the record of trial. ...cecees”

Par. B85bsecessves. Attached to record will be certificat
of delivery or receipt for copy of record delivered to accused.

Publiec Law 759--80th Congress, Chapter 625--2ZD Session.
No. chan 12E .

1I. Navy Provisions

1, Articles for the Government of the Navy,
No similar article.
2. Naval Courts and Boards.

"SEC. 521. Copy of record for accused.-- The accused is
entitled to a copy of the proceedings of a general court
martial, certified as true by the judge advocate. It is the
duty of the judge advocate to furnish such copy upon completion
of the trial and it shall be noted on the cover page that

this has becn complied with. The copy should contain a record
of all the proceedings except the findings, sentence, rec-
ommendation to clemency, and action of the convening authority.
These latter may be obteined by the accused, however, upon
application to the Navy Department (J. 4. G.).

"The accused is also entitled to & certified copy of
s h

a record in revision to the same extent as
of the original proceedings."

e is to a copy

"SEC. 522. Same: Receipt appended.-- The receipt of
accused for his copy of the proceedings shall be the
document appended to the record of a general court mar




enera l

statutory

the : ly ac

P o
Ty
- 4tdiilUAIIT y







A. W. 112
Pel

Uniform Code of Military Justice

Subject: Disposition of Effects of Deceased, A.W. 112,

I. Army Provisions

l. Articles of War.

"ART. 112. Effects of Deceased Persons.-~ Disposition of.-= In
case of the death of any person subject to military law the
commanding officer of the place of command will permit the legal
representative or widow of the deceased, if present, to take
possession of all his effects then in camp or quarters; and if

no legal representative or widow be present, the commanding officer
shall direct a summary court to secure all such effects, and

said summary court shall have authority to collect and receive

any debts due decedent's estate by local debtors and to pay the
undisputed local creditors of decedent in so far as any money
belonging to the deceased which may come into said summary court's
possession under this article will permit, teking receipts therefor
for file with said court's final report upon its transactions

to the War Department; and as soon as practiceble after the
collection of such effects said summary court shall trensmit

such effects and any money collected, through the Quartermaster
Department, at Government expense, to the widow or legal represen-
tative of the deceased, if such be found by said court, or to

the son, daughter, father, provided the father has not abandoned
the support of his family, mother, brother, sister, or the next
of kin in the order named, if such be found by said court, or

the beneficiary nemed in the will of the deceased, if such be
found by said court, and said court shall thereupon make to the
War Department a full report of its transactions; but if there

be none of the persons hereinabove named, or such persons or

their addresses are not known to or readily ascertainable by

said court, and the said court shall so find, said summary

court shall have authority to convert into cash, by public

or private sale, not easrlier than thirty days after the death

of the deceased, all effects of deceased except sabers, insignisa,
decorations, medals, watches, trinkets, manuscripts, and other
articles wveluable chiefly as keepsakes; and as soon as practicable
after converting such effects into cash said summary court

shall deposit with the proper officer, to be designated in
regulations, any cash belonging to decedent's estate, and shall
transmit a receipt for such deposits, any will or other papers

of value belonging to the deceased, any sabers, insignia,
decorations, medals, watches, trinkets, munuscripts, and other
articles valuable chiefly as keepsakes, together with an

inventory of the effects secured by said summery court, and

a full account of its transactions, to the War Department for
transmission to the Auditor for the War Department for action

as authorized by law in the settlement of accounts of deceased
officers and enlisted men of the Army.
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"The provisions of this article shall be applicable to
inmates of the United States Soldier's Home who die in any
United States military hospital outside of the District of
Columbia where sent from the home for treatment."
2. Manual for Courts-Martial.
No comment.
3. Public Law 759--80th Congress, Chepter 625--2D Session.

No change.

II. Navy Provisions

1. Articles for the Govermment of the Navy.

No corresponding article.

Title 34, U.S.C. 942 provides for disposition of effects
of deceased naval personnel.

III. Differences

Since these provisions have no connection with military
Justice, differences will not be discussed.

IV. Recommendations

The Statutory Revision Group of the Office of the Army
Comptroller recommends that this provision be placed elsewhere
than in the Articles of War. Letter CSACM-L, 6 Aug, 48.
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Uniform Code of Military Justice

Subject: Inguests. A, W. 113

I. Army Provisions

l. Articles of Viar.

"ART. 113. Inquests.-- When at any post, fort, camp;. or other
place garrisoned by the military forces of the United States

and under the exclusive jurisdiction of the United States, any
person shall have been found dead under circumstances which
appear to require investigation, the commanding officer will
designate and direct & summary court-martisl tc investigate the
circumstances attending the death; and, for this purpose, such
summary courtemartial shall have power to summon witnesses and
examine them upon oath or affirmation., He shall promptly trans-
mit to the post or other commander a report of his investigation
and of his findings as to the cause of the death,"

Manual for Courts-=Martisl.
No comment.
Public Law 769--80th Congress, Chapter 625--2D Session.

No change.

II. Navy Provisions

Articles for the Govermment of the Navy.
No corresponding article.
Naval Courts aund Boards.

Par. 723. When to be convened (Court of Inquiry): "Loss of
life from accident or under peculiar or doubtful circumstances.--

"In such cases it must be determined, if possible, whether
the death was caused in any manner by the intent, fault, negli-
gence, or inefficiency of any person or persons in the naval
service or connected therewith, Where decedent was in the
naval service or connected therewith the court or board will be
required to give its opinion whether or not deuth was in the
line of duty and due to misconduct (in this connection see
Chapter IX), and will always find and record the facts as to
the status of the deceased as to duty, authorized liberty, or
otherwise. Unless the body has been lost the court of inquiry
or board of investigation will perform the duties of an inguest.
The advisability of having a medicul officer on the court or
board in such a case is apparent. After convening, the court
or board will first proceed to the place where the body may be,
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carefully identify it, and note the surroundings if Pertingn$;
the court or board will summon such medical witnesscs 88 may be
advisable, including always, if possible, the doctor who per-
formed the autopsy if one was made, or a doctor who assisted in
or witnessed it, and will ascertain from them the exact condition
of the body and the medical opinion of the cause of death. (1)

“If homicide is indicated, the moment suspiocion points
towards any person, he should be accorded the rights of a
defendant.

"™where death resulted from o motor vehicle accident, the
following facts, while not exhaustive, are nearly always pertinent;
(&) speed of vehicle (s) involved; (b) condition of road;

(¢) condition of traffic; (d) traffic luws and regulations in
force; (e) weather conditions; (£) mechanical condition of the
vehicle (s), including brekes, steering geur, lights, tires,
ete.; (g) sobriety of driver(s)."

8: Proposed Navy Bill,
No change,
IITI. Differences
Under Army practice an inguest is held by a summary court,
while under Navy practice a court of inquiry is used., See C.S.,

As W, 97-103,

IV. Recommendations

The McGuire, White, Ballantine, Keeffe, or Vanderbilt
Reports do not comment.
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Uniform Code of Military Justice

Subject: Appointment of Reporters and Interpreters,
A. W, 115,

I. Army Provisions

1., Articles of War.

"ART. 115. Appointment of Reporters and Interpreters.-- Under
such regulations as the Secretary of VWar may from time to time
prescribe, the president of a court-martial or military commission
or a court of inguiry shall have power to appoint a reporter, who
shall record the proceedings of and testimony taken before such
court or commission and mey set down the same, in the first in-
stance, in shorthand. Under like regulations the president of

a court-martiel or military commission, or court of inquiry,

or a summary court, may appoint an interpreter, who shall
interpret for the court or commission.™

2, Menual for Courts-Martial.

"Par. 46. COURTS-MARTIAL-~PERSONNEL--Reporter,=-

"a. Authority for appointment or detail.==suieecsveasss

"Enlisted men may be detailed to serve as stenographic
reporters for general courts-martipl, courts of inguiry, military
commissions, and retiring boards. (Act of August 24, 1912,

37 gtat, 576.)

"Subject to such exceptions as may be made by appointing
authorities, and within the limitations of the statutes quoted
above, the appointment of reporters or the detail of enlisted
men to serve as stenogrephic reporters is hereby authorized,
except for summary courts-martial and except for special courts-
mertial, when the appointing authority does not direct that
the testimony be reduced to writing, seecesvese

", Duties; oath; compensation.--

"He shall record the proceedings of and testimony taken
before such court or commission and may set down the same, in
the first instance, in shorthand. (A, W, 115). If & question
is raised as to whether any particular matter is included in
the term, 'proceedings, of and testimony taken,! the court
will determine the question in accordance with applicable law
and regulations,

“"He will be required to discharge his duties as promptly
as practicable under the circumstances., He will prepare one
carbon copy of the typewritten parts of general courte-martial
record, and such additiomal carbon copies thereof as may be
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required by the trial judge advocate; not exceeding the number
authorized by the appeinting authority.

"See 95 as to oath, and AR 35-4120 as to compensation,"
Par. 47. "“COURTS-MARTIAL~~PERSONNEL--Interpreter.--

"a, Authority for appointment,--

"Under such regulations as the Secretary of War may from
time to time prescribe, the president of 2 court-martial or
military commission, or court of inquiry, or o summary court,
may appoint an interpreter. (A. W. 115.) Interpreters may
be employed for courts-martisl whenever necessary without

application to the appointing authority.

"b. Duties; oath; compensation.--

"He shall interpret for the court. (A. W. 115.)

"In questioning a witness through an interpreter the question
should be put in the same form as when questioning a witness
not through an interpreter., Thus, ask 'What is your name?’
instead of telling the interpreter to ask the witness what his
name is,

"The interpreter should translate questions and answers as
given to him, Thus, if the question is 'What is your name?!
that question should be asked in the language of the witness,
and the interpreter should not use such a form as 'They want
to know what your name is,'™

5, Public Law 759--80th Congress, Chapter 625--2D Session.

No change.

II. Navy Provisions

l. Articles for the Government of the Navy.

"ART. 64. (c) Recorder.-- Any person in the Navy under
command of the officer by whose order a deck court is convened
may be detailed to act as recorder thcrcof (FLb 16, 1903,

ce 131, Sec. 3, 35 State 621)c secscvsnsss”

2. Navel Courts and Boards.
"SEC. 36l1. Clerical assistance and interpreter.-—

"In all trials by court martial, when practicable and
necessary, the convening authority shall provide for the fur-
nishing of clerical assistance. In cases where there is no
competent stenographer assigned, the court may require that
all communications, motions, and questions be reduced to
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writing and read to the court.

"Wherever practicable the convening authority, if not
present at the place where the court is to meet, shall direct
some officer present there to deteil clerical assistance from
either the enlisted or civilian personnel under his jurisdiction,

"If a reporter or interpreter be employed, he should be
sworn. He should be present when the court is open but should
not be allowed <o be present during slosed court,"

3. Proposed Navy Bill.

Art. 64(c) is renumbered 16(d)

I1I. Differences

No reporte: Zs muthorized for Army summary courts, while
a clerk for Navy deck courts is authorized by statute.

Only difference between the Army and Navy provisions as
to interpreters is that the former is statutory, while the
latter is by regulations,

IV. Recommendations

There is no comment in the McGuire, Keeffe, White, Ballentine,
or Vanderbilt Reports.
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Uniform Code of Military Justice

Subject: Hemoval of Civil Suits., A.V. 117,

1. Army Provisions

1, Articles of "ar

"ART. 117, Removal of Civil Suits.—¥hen any civil or criminal
prosecution is commenced in any court of z State against any
officer, soldier, or other person in the :ilia:ry
United States on account of any act done under color of his
office or status, or in respect to which he cliims iny right,
title, or authority under any law of the United States respecting
the military forces thereof, or under the 1aw of , such suit
or prosecution may =t any time before the trial or final hearing
thereof be removed for tri:l into the district court of the
United States in the district where the same is pending in the
manner prescribed in section 33 of the act entitled, 'an Act

to codify, revise, snd amend the liuws relating to the judiciary,!
approved March 3, 1911, and the cause shall thercupon be entered
on the docket of said district court and shall proceed therein

as if the cause had been originslly commenced in saicd district
court and the same proceedings hid been taken in such suit or
prosecution in said district court is shall have been had therein
in said State court prior to its removal, and said district court
shall have full power to hear and determine said cause."

" oot

L[ '8 76.(Judicial Code, section 33, amended.) Removal of Suits znd
prosecutions against revenue officers.

"When any eivil suit or eriminal prosecution is commenced
in any court of a State against any officer appointed under or
acting by authority of any revenue law of the United States, or
against any person acting under or by authority of any such
officer, on sccount of any act done under color of his office,
or of any such liw, or on account of any right, title, or
authority claimed by such officer or other person under any
such law, or is commenced against any person holding property or
estate by title derived from any such officer and affects the
validity of any such revenue law, or 2gainst any officer of the
courts of the linited States for or on account of any act done
under color of his office or in the performance of his duties
as such officer, or vhen any civil suit or criminal prosecution
is commenced against any person for or on account of anything
done by him while an officer of either House of Congress in the
discharge of his officiil duty in executing any order of such
House, the said suit or prosecution may st iny time before the
triil or finil hearing thereof be removed for tri:l into the
district co rt next to be holden in the district whers the same is
pending upon the petition of such defendant to said district
court and in the followine minner: Said petition shall set forth
the nature of the suit or prosecution and be verified by affidavit
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and, together with a certificate signed by an attorney or counselor
at law of some court of record of the State where such suit or pro-
secution is commenced or of the United States stating that, as
counsel for the petitioner, he has examined the proceedings against
him and carefully inquired into all the matters set forth in the
petition, and that he believes them to be true, shill be presented
to the said district court, if in session, or if it be not, to the
clerk thereof 3t his office, ind shall be filed in said office. Tie
cause shall thereupmbe entered on the docket of the district
court ind shill proceed as 2 cause originally commenced in that
court; but 11l bail and other security given upon such suit or
prosecution shall continue in like force and effect as if the
same had proceeded to final judgment ind execution in the State
court. '"hen the suit is commenced in the State¢ court by summons,
subpoena, petition, or any other process except capias, the clerk
of the district court sh21ll issue s writ of certiorari to the
State court recuiring it to send to the district court the record
and the proceedings in the cuuse. .hen it is commenced by capias
or by any other similsr form of proceeding by which a personal
arrest is ordered, he shall issue a writ of habeas corpus cum
causa, a duplicate of which shall be delivered to the clerk of
the State court or left at his office by the marshal of the
district or his deputy or by some other person duly authorized
thereto; 4nd thereupon it shall be the duty of the State court
to stay 2ll further proceedings in the cause, nd the suit
or prosecution, upon delivery of such process, or leaving the
same as aforesaid, shall be held to be removed to the district
court, and any further proceedings, trial, or judgment therein
in the State court shzll be void. If the defendant in the suit
or prosecution be in actuil custody on mesne process therein,
it shiall be the duty of the mirshal, by virtue of the writ of
habeas corpus cum causa, to take the body of the defendant into
his custody, to be deslt with in the cause according to law and
the order of the district court, or, in vacation, of any judge
thereof; and if, upon the removal of such suit or prosecution,

ide Lo pear to the district court that no copy of the

ind proceedings therein in the Sti:te court cun be ob-

3ined, the district court miy allow and require the plaintiff

to proceed de novo ind to file s declaration of his cause
of action, and the parties miy {hereupon proceed is in ictions
orieinally brought in said district court. On failure of the
plaintiff so to proceed, judement of non prosequitur may be
rendered ngainst him, with costs for the defendant." 28 U.S.C. 76_/

2. lManual for Courts Martial
No comment.
Other Interpretation

A soldier of the United States who murders 3 citizen of the
state his no right to the removal of a prosccution from i state
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court to a faderzl court under this section, wher
tended that the act was done under of his office or stz
Funk v. State (1919) 208 S.v. 509, 84 Tex. Cr. 402.

Public Law 759—80th Congress, Chapter 625—2D Session

"ART, 117." REMOVAL OF CIVIL SUITS.—

""hen any civil or criminal prosecution is commenced in any
court of i State of the United States against any officer, scldier,
or cther person i I -'litarv scrvi_c of the United States on
jccount of any a ion r of his
in respect to which he _'- 3nj rlqht,
under any liw of the U 3t 5]

hereof,
any time before removed fo
trial into the di ict cou of the Unit cd in the q1strlct
where the same i ending 3 he manner pTUSCAlueq by law, and
the cause shall thercupon be entered on the docket of such district
court, wvhich shall proceed is if the cause had been originally
commenced therein and shall have full power to hear and determine
said cause.,"
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IT. Navy Provisions

Articles for the fovernment of the Navy

There 3s no correspondine provision in the AGN, however, the general
statute as to removal would apply to naval personnel acting in
an officiil capacity:

n§ 71, (Judicial Code, section 28, amended.) Removal of suits
from State Courts.

"Any suit of a eivil nature, at law or in equity, arising
under the Constitution or liws of the United States, or treaties
made, or which shall be miude, under their authority, of which
the district courts of the United States are given original juris—
diction,* in any State court, may be removed by the defendant
or defendants therein to the district court of the United States
for the proper district.".,..,...28 U.S.C, 71,

111, Differences

Under A, ™. 117, military personnel hiave special powers to
remove suits against them from stute to federal courts. Naval
personnel, however, may only remove suits when the suit falls
within one of the general removal statutes. 28 U,S.C. 71-77.

Suits of 2 civil nature igainst naval personnel acting in
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ficial capacity would fall within the category

ising under the Constitution and laws of the Unit

seneral removal statute 8 U.S.C 1 The rem
ich iistrict court wo

jurisdiction

determinative
controversy

IV. Recommendations

is no comment in the lcGuire, 'Yhite, Eallunti
Vinderbilt Reports.

Since A, W, 118 has only a collateral relationship to military
Justice, it has been suggested that this article be placed else—
where in the U, S. Code instead of the Articles of War.
letter Statutory revision Group, Office of Army Comptroller, CSACM-L,
6 Aug, 48.
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Uniform Code of Military Justice

Subject: Officers, Separation From Service, and
Right of Trial of Officers Disnissecd
by President,

A, V. 118.

I. Army Provisions

1, Articles of ¥War
"ART, 118, Officers, Separation From Service,-- Ho officer
shall be discharged or dismissed from the service except by
order of the President or by sentence of a gencral court-
martial; and in time of peace no officer shall be dismissed
except in pursuance of the scntence of a gencral court-
martial or in mitization thereof; but the President may at
any time drop from the rolls of the Army any officer who
has been absent from duty three months without lcave or who
has been absent in confinement in a prison or penitentiary
for threec months after final conviction by a court of compc=
tent jurisdiction,®

"ART, 1. Definitions.,— The following words when uscd in
these articles shall be construed in thc scnsc indicated
in this article, anless the context shows that a different
sense is intended, namely:

"(a) The word 'officer! shall be construcd to rcfer
to a commissioned officer;........"

2. Public Law 759-—80th Congress, Chapter 625, 2D Scssion

A. W. 118 was not changed by P. L, 759.

A, W. 1 was amended by P. L, 759, but the portion of
the article quoted above was not changed.

3. Statutory Provisions
"10 USC 573. Trial of Officers Dismissud by Presidunt,—

"When any officer, dismissed by order of the Prcsident,
makes, in writing, an application for trial; sctting forth, under
oath, that he has been wrongfully disnmissed, the President shall,
as soon as the nccessitics of the scrvice may permit, convone
a court-martial, to try such officer on the chargcs on which
he shall have beon dismissed, And if a court-martial is not so
convencd within six months from the presentztion of such appli-
cation for trial, or if such court, being conwned, does not
award dismissal or death as the punishment of such officér, the
order of dismissal by the President shall be void, (R.S., & 1230,)"
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L, Deccisions

In fallace v U. S. (1920) 55 Ct, Cl. 396, affirmed (1922)
257 U, S. 541 it was held that the right of the President to
dismiss an Army officer, insofar-as it may have been limited by
what is now Scc, 573 of Titlec 10, is now unimpaired, as that
scetion was suncrseded by Sec, 1590 (i.c. by A. W. 118).

In Blake v U, S. (Ct. C1l. 1881) 103 U.S, 227, 235 it was
held that it wvas not the purposc of Sce, 1590 (A, ¥, 118) to
withdraw from thc President the power to supersede or remove
an of ficer of the Amy by the appointment, by and with the
advice and conscent of the Scnate, of his successor.

5. JAG, Army, Opinions.

Dig. J.4,G., Army, 1912-1940, page 36: "A, W. 118, which
provides that 'in time of pcace no officer shall be dismissed
excopt in pursuance of the senicnce of a general court-martial
or in mitigation thercof!, docs not apply to werrant officers,
that article being limitéd by the definition of the word
lofficer! contained in A, W, 1,%

11, HNavy Provisions

1, Articles for the Government of the Navy
"ART. 36. Disnissal of Officers,--

"No officer shall be dismissed from the naval service cxcept
by the order of the Prosident or by scntence of a gencral court
martial; and in timo of pecace no officer shall be dismissed
except in pursuance of the scentcenco of a gencral court martial
or in ritigation thercof: Provided, That the President is
authorized to drop from the rolls of the Navy or liarine Corps
any officer thercof who is absent from dauty without leave for
a period of three months or iorc, or who, having been found
guilty by the civil cuthoritics of any offonse, is finally
scntenced to confinement in a State or Federal penitentiary:
Provided furthcr, That no officer so dropped shall be cligible
for rcappointrent........"

"ART. 37. Officer dismisscd by President may demand trial,—

"then any officer, dismisscd by order of the President since
ilarch"3, 1865, malcs, in writing, an application for trial, setting
forth, under cath that he has boen wrongfully dismissed, the
President shall, as soon as the nceessitics of the scrvice may
permit, conwene a court martial to try such officcr on the charges
on which he shall have been dismisscd. And if such court martial




shall not be convened vithin six months from the presentation
of such application for trial, or if such court, being
convened, shall-not award dismissal or death as the punishment
of such officer, the order of dismissal by the President shall
ba void: Provided, That the accounting officers are prohibited
from making any allowance to any officer of the Navy who has
bceen, or may hercafter be, dismissed from the service and-
rostored to the same under the provisions of this article, to
exceed more than pay as on leave for six months from the date
of dismissal, unless it shall appcar that the officer demanded
in writing, addressed to the Sccrctary of the Navy, and con-
tinued to demand 2s often as’'once in six months, a trial as
provided for in this article........"

"B-73, Illeaning of 'officers! and 'superior officers! a2s used
in the Articles for the Govermnment of the Navy,—

"ithin the meaning of the Articles for the Covernment o
the Navy, unless there be something in the context or subjec
matter repugnant to or inconsistent with such construction,
officers shall mean commissioncd and warrant officersj..e....”

2. MNaval Courts and Boards

"SEC, 334, Conditions necessary to show jurisdiction: When
jurisdiction over persons terminates,--

"The jurisdiction of courts martial over officers, midship-
men, nurses, and enlisted men ordinarily ends when they become
regularly separatéd from the scrvice by accoptance of rosigna-
tion or Aigchargcss . ave e

"The general rule is subject to the following cxceptions:

"(b) An officer dismissed from the scrvice in time of
var by the President may be tried by court martial on his own
application, in accordance with the provisions of the 37th
A EIelo, ALGE N, fuhdeisl®

3. Proposed Navy Bill

"SES, 26. Article 36 is renumbered as Art., 40 and amended to
rcad as follows:

TART, 40. MNo officer shall be dismissed from the naval
service ecxcept by sentence of a general court martial; or in
mitigation or commutation thercof, or, in time of war, by
order of the President: FProvidcd, That the President is
authorized to drop from the rolls of tho Navy or llarine Corps




any officer thereof who is absent without authority from his
place of duty for a period of three months or more, or who,
having been found guilty by the civil authorities of any
offense, is finally sentenced to confinement in a State or
Foderal penitentiary: Provided further, That no officer so
dropped shall be eligible for reappointment, t

"SEC. 27. Article 37 is renumbcred as Article 41, and amended
by deleting the words 'since 3rd, llarch 1865,

ITI. Differences

A, W, 118 does not apply to Amy wvarrant officers, A.G.i.
36 applics to Navy warrant and commissioned warrant officers as well
as to commissioned officers,

Under Navy provisions, an officer who is dismissc” from the
service by the President, in time of war, is given the right
to demand a trial by court-martial. (Cf. A.G.N, 37; IIC&B,
See., 334). Sce., 573 of 10 U,S, Code contains an identical pro-
vision applicable to Army officers, but by decision the provision
has been held to have becn superseded by the later cnactment of
A. W, 118, vwhich was construed as giving the Prosident an abso-
lute right to dismiss an officer in time of war., "Wallace v
U. 8. 55 Ct. Cl, 396 (1920),affirmed 257 U,5, 541 (1922), Thus,
an Army officer dismissed by the President in time of war does
not have the right to demand a trial by court-martial.

The construction of A, W. 118 in jjallace v U.S. raiscs the
question of whether its counterpart in A.G.N., Art, 36, (Art. 40
in proposcd Navy bill) does not make Art, 37 (Art, 41 in proposcd
Navy bill) of no ¢ffect. The case would appear to be good
authority for construing that the power to dismiss given to the
Prosident in time of war is a swmary pov.r, the cxcrecisc of
vwhich can not-be voided latcr by the failure to appoint a
court-martial, or by thc action of a court in giving a scntence
other than decath or dismissal, However, the deeision in the
"lallacc casc rosts largely on the fact that the Articles of
War, including what is now A, 7. 118, wcre cnacted subscquently
to the Act which is now codificd as 10 U.S.C. 573, and that
the act containing the Articles of Jar cyprossly provided that
anything inconsistent with them =s repezled, The right to
trial of an officer dismisscd in time of wer being held to
be inconsistent irith the summary power given to the President
by A, W, 118 to dismiss an officer in time of war, the act
giving the right to trial was held to be inoperative. L.G.N.

36 and 37, on thc other hand, were cnacted together, so the




rcasoning of the Wallace decision, insofar as it depends on
the sequence of cnactment of the two acts it deals with, is
not wholly applicable. It should be noted, however, that
A.G.N. 37 (up to the‘proviso) was derived from an act origi-
nally passed Harch 3, 1865, which is also the original source
of the provision in 10 Sec. 573. Similarly, A.G.N. 36 (up to
the first proviso) is deerbd from an act originally passed
July 13, 1866, which is also the original source of the first
tvio clauses of A, W. 118. Thus the construction of A, ¥, 118,
and its effect on the provision contained in 10 USC 573, are
rclevant to the construction of A.G,N, 36 and-its rclation to
A.G.N, 37. Also, in their original enactment, the provision
in ALG.N, 36 vas subsequent to the provision in A.G.N, 37.
Also, ,the Wallace case was not decided until 1920, wblch ¥as
subsequent to the simultaneous enactment of ! A.C.H. 36 d 37,
so there was no precedent at the time for their muanlng.

On the other hand, the two articles arc again to be

ted simultancously in the proposed llavy bill, but this
may have becn doné without consideration of the effect of the
liallace decisions,

IV, ERecommendations







Uniform Code of Military Justice

Subject: Rank’Betweén Components and Command When Different Commands
Join, A. W. 119, 120.

I. Army Provisions

1. Articles of Var

"ART, 119. Rank and Precedence Among Regulars, lilitia,
and Volunteers.-- That in time of war or public danger,
when two or more officers of the same grade are on duty

in the same field, department, or command, -or of organi-
zation thereof, the President may assign the command of the
forces of such field; department, or command, or of any
organization theréof, without regard to seniority of rank
in the same grade,"

"ART. 120, Command Vhen Different Corps or Commands Happen

to Join,~— VWhen different corps or commands of the military
forces of the United States happen to join or do duty together,
the officer highest in rank of the line of the Regular Army,
liarine Corps, forces drafted or called into the scrvice

of the United States, or Volunteers, there on duty, shall,
subject to the provisions of the last preceding article,
comnand the whole and give orders for what is necdful in

the service, unless otherwisz dircected by the President.n

Manual for Courts-Martial

No comment.

Public Law 759—80th Congress, Chapter 625, 2D Session

No change,

IT. Nawvy Provisions

Articles for the Government of the Navy
No corresponding articles,
Naval Courts and BOargs
No comment,
Proposed Navy Bill

No correcsponding articles.




11T, Diffcrunggi

There are no articles in the A.G.N. corresSponding
to A.W. 119, 120, Chapter 4 of Title 34 U.S,C, (Sec.
241-261) contains statutes as to the rank and precedence
of naval officers.

IV. Recommendations

There is no comment in the MeQuire,
Keoffe, or Vanderbilt studies,

Since A.W. 119 and 120 have no 4
military justice, it has becn suggmeste
visions be delcted from the Articles
¢lsewhere in the U, S, Code. Scc
Group, Officc of the Army Comptroiler,







Uniform Code of Military Justice

Subject: Command Yhen Different Corps or Cormands Happen to Join.

A, W. 119 - Rank Between Components,
Command When Differcn







Uniform Code of Military Justlce

Subject: Complaints of VWrongs, A.W., 121,

I. Army Provisions

1. Articles of War

"ART, 121, Complaints of Wrongs.-— Any officer or soldier
who believes himself wronged by his commanding officer, and,
upon due application to such commander, is refused

may complain to the general commanding in the
where the officer against whom the complaint i:
stationed. The general shall examine into said ;

and take proper measures for redressing the wrong complained
of3; and he shall, a2s soon as possible, transmit to the
Department of War a true statement of such complaint, with
the proceedings hal thereon.,"
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2. Manual for Courts—ﬂartial
No comment,
3. Public Law 759—80th Congress, Chapter 625, 2D Session
"ART, 121, COLPLAII'TS OF WRONGS,—

"Any of ficer or soldier who believes himself wronged
by his commanding officer, and, upon due application to
such commander, is refused redress, may complain to the
officer exerecising gencral court-martial jurisdiction over
the officer against whom the complaint is made, That
officer shall examine into said complaint and take proper
measures for rodressing the wrong complained of; and he shall,
as soon as possible, transmit to the Department of the

Army, a true statement of such complaint, with the procecdings
had therecon."

II. Navy Provisions

1. Articles for the Government of the Navy
No corrcsponding provision.

2. Naval Cowrts and Boards

"SEC. 75. Violating general orders or rcgulations.—..........




NCHARGE IT

"VIOLATION OF A LAWFUL RECGULATION ISSUED BY THE SECRSTARY
OF THE WAVY

"Speeification 8

# 3% * %, on board szid ship, address and cause to be
delivered to the Sccretary of the Navy and to Rear Admiral
Q R:S. s U. S. Navy, an application for redrcss
of wrong, bearing thercon 2 number of signatures of enlisted
men of the U, S, Havy, and being in tenor as follows: 'ie,
the men whose names are on this paper, arc dissatisfied
with the conditions-on the U, 8. S. . If conditions
can not be rcmedicd, we request to bec TRANSFERRED,! he
the said P , having failed to makec said application
in writing through his immediatc commanding officer to the
cormander in chief of the flecet (or squadron) to which he,
the said P , was then and there attached (or to the
senior officer present, as the case may be) (15)."

Regulations

ART, 99. Any application for redress of wrong shall
be made in writing through thc immediate commanding officer
to the commander in chief o6f the fleect or squadron, or to
the senior officer present, and it shall bethe duty of the
latter to take such action in the matter as, in his judg-
ment, justice ‘and the good of the service demand.

4. Proposed Navy Bill
No provision.
III. Differences

The Army provision for complaints of 'rongs is in the
Articles of Var, while the Navy provision is in Navy
Regulations.

Under the Articles of ¥ar, the petitioner must first
scek redress from his commanding officer, Then, if redress
is rcfused, hc may write the officer having general court-—
martial jurisdiction over thc commanding officer.

Under Navy regulations there is no requircment that the
petitioner first seck redress from his commanding officer, but
he must make his application through his commanding officer to
the fleet or squadron commander.




Under the Articles of War, a report rnust be made-to
the Department of the Army, (Queric: what officer ?),
while under Navy Rogulations, no re¢port is renuired,

A. W, 121 applies only to wrongs by the petitioner!s
) 8P : fa J F
commanding officer; Navy regulations 2pply to any wrong.

IV. Recommendations

is no comment in the ifcGuire, White, Ballantine,
» Reports,

The Vanderbilt Report recommends:

"Special emphasis should be placed upon the education
and instruction of enlisted men with rcspect to Army justice.
The Articles of War should not only be rcad; they should
be expleined, The instructions should not be confined to
Articles rclating to punishment of enlisted men, but should
include the Articles dealing with the rights and the pro-
tection. of enlisted men, such as Articles of War 24, 97,
and 121."




APPENDIX

Uniform Code of Military Justice

Subject: Authority of Officers after Loss of Vessel, AGN 4,

Army Provision

No similar provision,

3 Frovisions

Articles for the Government of the Navy.
napticle 21, Authority of officers alter loss of vessel.—

"'hen the crew of any vessel of the United States are separated
from their vessel by means of her wreck, loss, or destruction, all
the command and a.thority given to the officers of such vessel shall
remain in full force until such ship's company shall be regularly
discharged from or ordered again into service, or until 2 court
martial or court of inguiry shall be held to inquire into the loss
of said vessel. and if any officer or man, after such wreck, loss,
or destruction, acts contrary to the discipline of the Navy, he
shall be punished as a court martial may direct,”

2. Proposed Navy Eill
TART. &,

"hen the crew of any vessel or aircraft of the United States
are separated from their vessel or aircraft by means of its wreck,
loss, or destr.ction, all the command and iuthority given to the
officers of such vessel or aircraft shall remain in full force until
such crew shall be regularly discharged from or ordered 3gain into
service, or until i court martial or court of inquiry shall be held
to incuire into the loss of said vessel or aircraft.n

111, Differences

T"ar contain no comparable provision.

Recommendations




A.G.N, 121
Py B

APPENDIX

Uniform Code of Military Justice

Subject: Divine Service, A.G.N. 2.

1. Army Provisions

Provisions relating

t duties of commanding
officers in regard to divi n A

i 60-5.

11, Navy Provisions

1. Articles for the Government of the Navy
"Article 2, Divine service.—

"The commanders of vessels and naval stations to which chaplains
are attached shall cause divine service to be performed on Sunday,
whenever the weather and other circumstances allow it to be done;
and it is earnestly recommended te all officers, seamen, and others
in the naval service diligently to attend at every performance of the
worship of Almichty God."

2. Proposed Navy Bill

No change.

IIT. Differences

No discussion, as not within purview of military justice.

1V, Hecommendations

Norne,

Comment: 4s this provision is not related to military justice,
it might be placed elsewhere in naval statutes.

FEL - 1




Uniform Code of Military Justice

Subject: Authority of Officers of Separate Orgeanization
of Marines, AGN 46,

I, Army Provisions

No comparable provisions.

II. Navy Provisions

1. Articles for the Govermment of the Navy.

“"ART. 67. Authority of officers of separate organization of
marines.-- When & force of marines is embarked on a naval
vessel, or vessels, as a separate organization, not a part

of the authorized complement thereof, the authority and powers
of the officers of such separate organizations of marines shall
be the same as though such organization were serving at a
navy yard on shore, but nothing herein shall be construed as
impairing the paramount authority of the commanding officer
of any naval vessel over the vessel under his command and all
perﬁons embarked thereon (Aug. 29, 1916, c. 417, 39 Stat,
586)."

2 Proposed Navy Bill.

Article 67 is renumbered as Art. 46 and the "mavy yard"
are changed to "naval station.™

III. Differences
The Articles of War contain no comparable provision.

IV. Recommendations
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