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Uniform Code of Military Justice--
Subject: Copy of Hecord of Trial, A. ~. Ill.

I. ~rmy Provisions

1. Articles of ~ar.

" RT. Ill. CO?Y of Record of Trial.-- Every person tried by
a beneral cQurt-oartial shall, on demand t:lerefor. ~de by
hi~self or by any person in his behalf. be entitled to a
copy of the record of trial."

2. Manual for Courts-Martial.

Par. 56 "Arter th~ introduction 01 the accused
and his eaunsel the reporter will be sworn, a~d the accused, in
the case of trial by general court-martial, will be asked if he
desires a copy of the record of trial •....•.••• "

Par. 85b .••...•... Attached to record ~ill be certificate
of delivery or receipt for copy of record deliverea to acc·.sed.

3. Public Law 759~-80th Congress. Chapter 625~-2D Session.

No cha.nge.

II. Navy Provisions

1. Articles for the Goverru;ent of the Navy.

No similur article.

2. Naval Courts and Boards.

ttSEC. 521. Copy of record for accused.-- The accused is
entit:ed to a copy of the proceedings of a general court
martiul, certified as true by the judge advocate. It is the
duty of the judge advocate to furnish such copy upon completion
of the tri~l and it shall be noted on the cover p~g~ that
this h"s be,n complied with. The copy shOuld contain a record
of all ~he proceedin~s except th~ rindin~s, sent~ncu. rBC
omm~ndation to clemenoy. and action of the convcnin~ authority.
These latt~r rn"y be obtained by th~ accus~J, howQv~r. upon
application to the ~avy Department (J~ A. G.).

"The accused is 9.lso t:ntitl..,d to c. ccrtifi ....d copy of
a record in revision to th~ sa~~ extent as he is to a copy
of the originul proceedin6s.1I

"SEC. 522. Sa~e: Reccipt appe:;.ded.-- ThE. receipt of the.
accused for his copy of thb proceedings sh~ll be the lest
document appt.:nded to tht: record of a gem.ral court mart. .ul. II



1\ ••1. 111

• P.2

3. fropos~d Navy Bill.

No similar provision.

III. Differenc~s

Although both servic~s furnish copies of th~ record of
tri~l by g~n~ral court-martial to th~ accused. th~ Army pro
vision is statutory ~nd th~ N~vy provisi~n by Rbgulation.
How~v~r. the hrmy accused must ask for the copy. ~hil~ the
Navy accused is automatically furnished with a copy.

IV. Reco~~ndations

The McGuire. ~ite. Ballantine. Keeffe, and Vand~rbilt

R~port5 make no comF.ent.

FEL-l
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Uniform~ 2!... Military Justice

Subject: Disposition of Effects of Deceas~d, A.W. 112.

I. Army Provisions

1. Articles of War.

"ART. 112. Effects of Deceased Persons.-- Disposition of.-- In
case of the death of any person subject to military law the
commanding officer of the place of command will permit the legal
representative or widow of the deceased, if present, to take
possession of all his effects then in camp or quarters; and if
no legal representative or widow be present, the comw.anding officer
shall direct a summary court to secure all such eff6cts, and
said summary court shall have authority to collect and receive
any debts due decedent1s estate by local debtors and to pay the
undisputed local creditors of decedent in so far us any money
belonging to the deceased which may come into said summary court1s
possession under this article will p~rmit, taking receipts therefor
for file with said court1s final report upon its transactions
to the War Department; and as soon as pr~cticable after the
collection of such effects said summary court shall transDit
such effects and any money collected, through the Qu~t~rmnster

Department, at Govornment expense, to the widow or legal represen
tative of the decoased, if such be found by said court, or to
the son, daughtbr, fath~r, provided the father has not abandoned
the support of his f~ily, mother, brother, sister, or the next
of kin in the ord~r n~ed, if such be found by said court, or
the beneficiary named in the will of the d~ceus6dJ if such be
found by said court, and said court shall thereupon make to the
War Department a full report of i~s trnnsnctions; but if there
be none of the persons hereinabove named, or such persons or
their addresses aro not known to or readily ascertnin~ble by
said court, and the said court shall so find, said summary
court shull have authority to convert into cash, by public
or private sale, not earlier than thirty days after the death
of the deceased, all effec~s of deceased except sabers, insignia,
decorations, medals, watches, trinkets, m~nuscripts, nnd other
articles vnlunble chiefly as keepsak~s; and as soon ~s practicable
aft6r converting such effects into cash sqid summary court
shall deposit with the proper offic~r, to be design~tcd in
regulations, any cash belonging to decedent's estate, and shall
transmit a rec~lpt tor such deposits, any will or other papers
of value belonging to the decens6d, any sabers, insignia,
decorations, rned~ls, watch~s, ~rink~ts, ~nuscripts, and other
nrticles vnlu~ble chi~fly as keepsakes, together with an
inventory of the effects secured by said sumoery court, and
n full account of its tr~nsactions, to the ~nr ~pnrtment for
transmission to the Auditor for the War Department for nction
as authorized by law in the settlcmunt of accounts of deceased
offic~rs and enlisted men of the Army.
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"The provisions of' this article shall be applicable to
innatcs of the United States Soldi~r's Horne who die in any
United States military hospital outside of' the District of'
ColUJ:'lbia where scnt from the home f'or treatment. II

2. Manunl f'or Courts-Marti~l.

No COI:Jncnt.

3. Public Law 759--dOth Congress, Ch~ptcr 625--2D Session.

No change.

II. ~ Provisions

1. Articles f'or the Governccnt of' the N~vy.

No corresponding article.

Title 34, U~S.C. 942 provides f'or disposition of' ef'f'ects
of dec~ased naval personnel.

III. Diff'~rence8

Since these provisions have no connection with military
justice, differences ~ill not be discussed.

IV. Reco~endations

The Statutory Revision Group of' the Off'ice of' the Army
Comptroller recommends that this provision be placed elsowhere
than in the Articles of War. Letter CSACM-L, 6 Aug. 48.

FEL-l
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Uniform Code of Military Justice

Subject: Inquests. A. \i. 113

I. Army Provisions

1. Articles of War.

IIART. 113. Inquests.-- When at !:tny post, fort, call'.p~. or other
place garrisoned by the military forces of the United States
and under the exclusive jurisdiction of the United States, any
person shall have been found dead under circumstances which
appear to require investigation, ~he commanding officer will
designate and direct a summary court-~artial t~ investigate the
circumstances attending the death; and, for this purpose, such
sucmary court-martial shall havd power to 5~on witnesses and
examine them upon oath or affirmation. He shull procptly trans
mit to the post or other comm~der a report of his investigation
and of his findings as to the cause of the death."

2. Manuul for Courts-M£rtial.

No comment.

3. Public Law 759--60th Congress, Chapter 625--2D Session.

No change.

II. Navy Provisions

1. Articles for the Government of the Navy.

No corrosponding article.

2. Naval Courts ~nd Boards.

Par.
life

723.
from

Whon to
accident

be oonvened (Court of Inquiry) I "Loss of
or under peculiar or doubtful circumstances.--

lIIn such oases it must be determined, if possible, whether
tho death was caused in any msnner by the intent, fault, nogli
g~nco, or inefficiency of nny person or persons in the naval
s~rvice or connected therewith. TIhere d&ced~nt was in the
naval s~rvicc or co~~ected therewith the court or board will be
required to give its opinion whethur or not deuth ~as in the
line of ,duty and due to misconduct (in this connection see
Chapter IX), and will al\~ys find and record the f~cts as to
the status of the dece~sed as to duty, authori~Ed liberty. or
other\ris~. Unless the body has be~n lost the court of inquiry
or board of investigation will perform the duties of an inquest.
The advisability of h~ving a ffiedicul officer on the court or
board in such tl case is apparent. .J'ter convening, the court
or board will first proceed to the place whtre the body may be,
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c~refully identify it. and note the surroundings if pErti~eRtJ
the court or bo3rd will summon such medical witnesSEs ~s rr~y be
advisable, including always, it possible. the doctor'who per
formed the autopsy if one W3S oadE. or a doctor who assisted in
or witnessed it. and will ascertain from then the exact condition
of tho body and tho medical opinion of th~ cause ot death. (I)

lilt hor.:icide is indicated, the oor.!ent 8USplolon points
towards any person, he should be accorded the rights of a
defendant.

l~berc death resulted fror.! ~ ~otor vehicle accident, the
tollowing facts. while not exhausti~, are nearly always pertinent;
(a) speed of vehicle (s) involved; (b) condition of roud;
(c) condition of traffic; (d) traffic l~ws and regulations in

~ force; (e) ~eather conditions; (f) mechanical condition of the
vehicle (8), including brakes, steering geur. lights, tires,
etc.; (g) sobriety of drivt:r{s)."

34 Proposed Navy Bill.

lJo change.

III. Differences

Under Army practice an inquest is hEld by a summary oourt.
while under Na.vy practice a court of inquiry is used. See C.S.,
A. tr. 97-103.

IV, Recommendations

The McGuire, 17hite, Ballantine, Keoffe. or Vanderbilt
Reports do not comment.

FEL-1
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Subject: Authority to AdaL~ister Oaths.

See C.S., A,'i. 19.
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Uniform Code of Military Justice

Subject: Appointment of Reporters and Interpreters,
A. i/. 115.

I. Army Provisions

1. Articles of War.

!tART. 115. Appointm~nt of Reporters and Interpreters.-- Under
such regulations as the Secretary of iT&r ~y from time to time
prescribe, the president of a court-martial or military co~ission

or a court of inquiry shall have power to appoint a reporter, who
shall record the proceedings of and testimony t~ken before such
court or comnission and may set down the same, in the first in
stance, in shorth~~d. Under like regulations the president of
a court-nartial or military cOODission, or court of inquiry,
or a su~ry cou,t, F.Ay appoint an interpreter, who ahall
interpret for the court or comoisfdon. '1

2. Manual for Courts-U~rtiQl.

"Par. 46. COURTS-~TlAL--PERSON1~--Reporter.--

-0.. Authority for appointment or detail.-- •••....•.••

"Enlisted men r.Ia.Y be detailed to serve as stenographic
reporters for general courts-martial, courts of inquiry, military
commissions, and retiring boards. (Act of August 24, 1912,
37 stat. 575.)

"Subject to such exceptions aB may be made by o.ppointing
authorities, and within the limitations of the stututes quoted
o.bov~, the appointment of reportGrs or the detail of enlisted
l~en to serve as stenographic report~rs is h~reby authorized,
except for summo.r~ courts-martial Qnd except for special courts
martial, when the appointing authority does not direct that
the testimony be reduced to writing•.••......•

lib. Duties; oath; compenso.tion.-.

"He shull record the proceedings of and testimony taken
before such court or commission end may set do\vn the same, in
the first instance, in shorth~d. (A. W. 115). If a question
is ro.ised as to whether any particular w~tter is included in
the t~rm, 'proc~cdings, of and testinony taken, I the court
will determine the question in accordance with applicable law
and regulations.

"Re will be required to discharge his dutt.;ls as promptly
as practicable under the circunstances. He will prepare one
carbon copy of the typewritten parts of g~neral court-cartial
record, and such additional carbon copies thereof as may be
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required by the trial judge advocate, not exceeding the number
nutrDrized by the appointing Quthority.

"See 95 as to oa.th, and AR 35-4120 as to compensation. It

Par. 47. llCOURTS-tLRTI"",L--PERSONNEL--InterpretClr.--

"a • Authority for appointr:ent.--

"Undor such regulations as the Secretary of \1(1r cay froe
tieo to tine prescribe, the prosident of ~ court-martial or
military comnission. or court of inquiry, or n summary court,
cay appoint an interpreter. (A. ~i. 115.) luter-praters cay
be employed for courts-martial whenever necessary without
application to the appointing authority.

"b. Duties; oa:''';~l ; compensatien.--

"He sh!1.11 int~rpret for th.. court. (A.". US.)

llIn questioning a 'rl'i tnass through an interprett.r the question
should be put in the same form as when questioning n witness
not through ~n interpreter. Thus, ask l~,nat is y~~r name?'
instead of telling the interpreter to ask the \ntness TIhat his
no.r:J.e is.

"ThG interpreter should translate questions nnd ans,']srs us
given to him. Thus, if "the question is 'toh!lt is your n~rne?1

that question should be asked in the language of the witness,
and the interpreter should not use such a form as 'They want
to know what your name is. I 11

3. Public Law 759--80th Congress. Chapter 625--2D ~ession.

No change.

II. Navy Provisions

1. Articles for the Government of the N~vy.

"ART. 64. (c) Recorder.-- hny person in the Navy under
command of the officer by whos~ order a duck court is convened
may be detailed to act as record~r thereof (Fvb. 16. 1909,
c. 131, Sec. 3, 35 stat. 621) •.•......... "

2. Naval Courts and Boards.

"SEC. 361. Clerical assistance and interpretcr.-

"In all ~rials by court martial. when practicable and
necessary, the conveninb authority s~ll provide for the fUr
nishing of clerical ~ssistance. In cases where there is no
cOI:lpetent stcnogrnphEor assigned, the court tllly require th:lt
all comounicntions, motions, and questions be reduced to
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writing and road to the court.

'll.Vhercver practicable the convening authority, if not
present at the plnco where the court is to meet, shall direct
some officer present there detail clericnl assistance fron
either the enlisted or civilian personnel under his jurisdiction.

"If a reporter or interpreter be employed, he should be
sworn. He sh~ul~ be present when the court is open but should
not be nllowtOld ~ be present during o.lo8od court. II

3. Proposed Navy Bill.

Art. 64(c) is renunbered 16(d)

III. Differences

No rcport~

a clerk for Nnvy
_3 authorized for ~~y surr~ry courts,
jdck courts is auth' rized by statute.

1'lhile

Only difference between the Amy 3nd Navy provisions as
to interprsters is that the former is statutory, while the
latter is by regulations.

IV. Recommendations

There is no comment in the McGuire, Keeffe, TIhite, Ballantine,
or Vanderbilt Report~.

FEL-l
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fTniforrr. Carll;': of !.ilitary Justice

Sllbject: Remov,11 of "'ivil Suits. A.". 117.

I. Army ~rov~sions

1. Articles of ":u

"ART. 117. Runov31 of Civil Suits.--1'llen any civil or cri!niml
prosecution is comm~nced in lOy court of 1 State 3g3inSt any
officer, soldier, or other person in the rr~litary s~rvice of the
toited States on 'lCCO'.lTtt of ',my 3Ct done undl;r color of his
office or stltUS, or in respLct to ~hich h~ cl,ims lOy right,
titl"" or authority under ..my liw of tho; t:nitt;;d St3tl,lS rt:sp;:;cting
the milit1ry forces then;of, or under the 1-\'; of \: Jr, such suit
or prosecution may 3t 3ny tL~e t~for~ th~ trial or fin31 hearing
thereof be removed for tri,l into th~ district court of the
lnit~d StJtes in th~ district ~h~re the S)~u is pending in tht:
mJnner pr~scribed in section 33 of th~ JC~ entitl~d, 'nn Act
to codify, r~vis.,;, ':lnd -jffit::nd tho; IJ'ris rdJting to the judici:lry,'
3flprov~d !t,lrch 3, 1911, "lnd the cause sh:lll th...r ...upon be entered
on the dock~t of s3id district court Jod shJl1 proce~d thercin
JS if th... CJuse hId been originJlly commenc~d in 53id district
court "md the S':lme procct;:dings hid bct:n t"lk(;n in such suit or
prosecution in said district court IS shJll hlVU btun h)d ther~in

in Slid St'lt(; court prior to its nmov,'lIJ ~md SJid district court
sh'lll hJve :'ull pO'n'er to he3.r ':>nd detE::rmine said cause. ll

~'§ 76. (JudiciJl Codc J section 33J ~mcnded.) Renoval of Suits and
prosecutions agJir.st revenue oificers.

"l"hen lOY civil suit or cri.IninJl prosecution is commenced
in ~ny court of q StJt ... '3g1inst ~ny officer l~pointed under or
acting by 1uthority of lny revenue l1W of the United Stotes J or
against 'lOy person 'Jcting under or by authority of any such
officer J on Jccount of any ~ct done under color of his office,
or of 1ny such lJwJ or on account of ony right J titl~J or
1uthority cl1imed by such officer or other person under 3ny
such llW, or is commenced against 9ny person holding property or
est~tc by title derived from 3ny such officer ,nd 1ffects th...
validity of any such revenue l,w, orlgJinst Joy officer of the
courts of the United States for or on lccount of ,ny .:lct done
und~r color of his office or in th~ ~rfonm~nce of his duties
'.IS s,.tch officer, or vhen ,:my civil suit or crimin.l1 pros<;:cution
is commenc~d 19ainst ~ny person for or on ~ccount of anything
done by him while In officer of either House of Congress in the
dischlrg~ of his offici3l duty in executing any order of such
House, the s~id suit or prosecution mcy 1t Jny time b€forli the
trill or fin~l helring th~r~of be rcmov~d for triJl into th~

district co rt next to be holden in th~ district wh~r~ th~ sam~ is
pendinp,' upon the pe~ition of st.ch d(;fl;:nd3nt to s:lid district
court ,gnd in t •.c. follo'1n .... mmn..,r: S'3id p..;tition sh311 set forth
the nHure of tne s';it or oros..,cution ~nd be verified by ~ffid3vit. .
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3nd, top~ther ~ith ~ certific~tc signed by an 1ttorney or counselor
~t Ii. of some court of rucord of the StJte ~her~ such suit or pro
secution is commenced or of the Unit~d St3t~S st)ting th~t, JS
counsel for th~ ~titioner, he h3S cX3nined the procc~dings 193inst
him sod carefully inquir~d into J11 th~ w3ttcrs set forth in the
petition, 3nd th3t he believes th~~ to be true, shJll be pr~sented

to th~ slid district court, if in s~ssior.J or if it be not, to the
clerk thcr<::of It his office, md shIll bl:: filed in sJ.id offic~. The
C3use sr..lll thereupcnbe (;ntcrcd on th\; docket. of the district
court lod shJll proc~~d J.S 1 c,us~ origin111y cornmunced in thJt
court; but III bJ.il Inc oth,r s~curity given upon such suit or
prosecution Shlll continue in like force 10d ~ffoct ~s if the
S~ffie h~d proceeded to fioll judgment Jnd cx~cution in th~ Stlte
court. l'h~n the suit is comm~nced in thf;; StJt<. court by summons,
subpocnj, petition, or ~ny other process except c)pias, the clerk
of the district court sh.ll issue J writ of certior1ri to the
Stlte court rcquirin it to s~nd to the aistrict court the r~cord

3nd the procE:cdinl1s in the c IUSC. • h,:n it is cOClllenced by C'lpi3s
or by ~ny other simillr fonm of proceeding by which 3 p~rson~l

arrest is order~d, h~ shJll issu~ 1 writ of habc3s corpus cum
C3US3, 3 duplic'ltc of \'.hich Sh"lll be delivered to th(; chrk of
the Sbto court or left ''It his offic~ by th~ m"Hsh31 of th~

district or his deputy or by some other p~rson duly Buthorized
thEreto; lnd th~rf;;upon it sh311 be the duty of th~ StJte court
to st~y 111 further proceedings in th~ C1US~, lnd the suit
or prosecution, upon delivery of such process, or lC3ving the
saoe 15 ~fores3id, Shlll be h~ld to b~ r~moved to the district
cOurt, ~nc lny furth~r p~c~cdings, trill, or judgm~nt th~r~in

in the St;tc court sh~1l be void. If the def~nd')nt in the suit
or pros~cution be in actull custody on mesne process therein,
it shjll be the duty of th~ ~lrsh31, by virtu~ of th<. ;rit of
h,be1s corpus cum c~usa, to t3kc the body of thu dcf~nd~nt into
his custody, to be dCllt vnth in the C1US~ according to l)w 1nd
th£ ord~r of the district court~ or, in vac~tion, of any judge
thereofj lnd if, upon th~ rtffiovJl of such suit or pros~cution,

it is m~dc to nOlr to the district co~rt th~t no copy of the
r~cord lnd procccdinps th~r~in in th~ St.tc court c;n b~ ob
t~ined, th~ district court ffily )llow 3nd r~quirc th~ pl~intiff

to proc~~d de novo lnd to fil~ J decljr3tion of his C3use
of ~ction, 1r;d th~ pJrti~s mlY thereupoh proceed 15 in ,ctions
ori~inl11y brou~ht in said district court. On f~ilurc of thu
pllintiff so to proc~ed, judement of non prosequitur may b~

rendered "1l!;<Jinst him J with costs for the defend3nt." 28 U.S.C. 76.]

2. !:lnu1;1 for Courts lbrti3l

No comoent.

3. Other Int~rpret3tion

A soldier of the United States ;Jho murders ~ citizen of the
stltc hIS no right to th~ remov31 of \ prosecution from j st~te
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"ART. 117. Rll.OV.L OF CIVIL 5':IT5.-

III. Differences

II. N1VY Provisions

civil nJtur~ ~glinst n3vql pcrsonn~l "Jcting inSuits of

Thert: is no correspondin!" provision in tho:; ·.GN, hm~l;ver, the general
stltute ~s to removal ~ould apply to n1val personnel ~ctinp in
an officill C3P1city:

II~ 71. (Jucicial Cod~, section 28, :lmended,) Rl:!moval of suits
from St3te Courts.

11'''hen :lOy civil or crilr.in'\l prosecution is commenced in any
court of J State of thE. !"oited States against any officer, soldier J

or oth~r person in the military s&rvice of the United States on
Jccount of ~ny act done under color of his office or st_tus, or
in respect to .hich h~ claims ~ny ri~ht, titl~, or authority
under 3ny l~w of tnt Vnited St3t~S respecting th~ ~litary forces
th.::rcof J or undoJr the In. of '.-ar, such suit or pros~cution may .it
any t~~ befor~ the tri31 or final h~".lring thereof be r~ved for
trial into t~~ district court of the United StJt~s in th~ district
wh~re the S3C~ is ~nding in the mJnner pr~scribed by l3W, and
th~ C1use sh~ll ther~upon be ~nt~r~d on th~ docke~ of such district
cO'... rt, 'hich sh'!ll proceed JS if th~ ClUse h3d bt:(;n origiMlly
corrmenccd th~r~in 'nd sh311 haVe full power to h~1r and determine
s:lid C1USl;l."

court to a laderal court under this section, where it is not con
tended tlnt the act \-,35 done under of his office or st".ltus.
Funk v. 5t3te (1919) 208 5.ro. 509, 84 Tex. Cr. 402.

"Any suit of :3 civil nltuN, :3t lJ' or in equity, ar1s~ng

under the Constitution or IJ\.s of the L.nited St'.ltes, or tre3tics
m:~de, or \,hich sh.lll be mJd~, under th'.lir luthority, of which
the district courts of the Jnited St3tcS 3re giv~n origin11 juris
diction, in "Joy St1te cO'..lrt, mJy be.: rl.:moved by the dcf,.md<mt
or d~r~nd3nts therein to toe district court of the Unit~d St~tes

for the propt:r district. n , ••••••• .28 U.S.C. 71.

Under A. T • 117, rr~litjry personnel hjv~ s~ci~l powers to
r'::Ir.ovc suits )~linst the!!! from st.Jt£: to feddr11 courts. N3v91
~~rsonnel~ ho"cver, rney only rwmov~ suits ~hcn th~ suit fJlls
within one of the gen€r91 remov3l st) 4tcS. 28 U.S.L. 71-77.

4. Public L3W 759--8Oth Con~ress, Chapter 625--20 Session

1. Articl~s for th~ r~vernm~nt of th~ Nsvy
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Th..:re is n:::l cOJJl!nent in the ",cGuir~, \ hitt! J &:"Ill.lntin<; J
Ke~ffeJ or V!nd~rbilt Reports .

under A. r. 117, there is no requir<;r' nt t~.lt tho.; suit
b~ oni:: of which] dist.rict C.:lurt v'ould h :Ive origiml juris
diction.

IV. Recomncnd3tions

117 ,utho~izes remov 1 o~ cr~.in11 pros~cutions

civil suits, \hile the ~ener]l r~Dov11 stJtutc is
suits ~f J civil n1ture.

-\5suminS'" thlt due to the legisl'i iVt: history of A. ",
II?, th~ procedur~ of r~reoval viII continu~ 0 be th-t pr~s

cribed by Sec. 33 of the Judici'l.l Code, ow"!l pe:rsonnl:!ll'lill
h1ve to use different procedure 1S to r~m~val... '
"'lS \:ell 15

limited to

,n offici~l c3p3city would fall within the c3tegory of suits
lorisinJ! under the Constitution :md bws of the United Sbtcs of
tn~ ~~n~r31 rc~ovJl st3tute, 28 U.S.C. 72. Th~ remov3! of such
suits is limit~d to those of fthich 3 dis~rict co~rt wotild hJV€
orip,in31 jurisdicLion. ~ district c~urt would h1V~ origin~l

jurisdiction of such _ suit if ~uestion of f~der3: l,w is
detcnminltivc of th~ outcome of the suits 1nd if the 'mount in
controversy exceeds $JOOO.

.Sinc~ k. •. V'. 118 has only a collateral relationship to military
just1ce, 1t has been suggested th3t this article be placed else
where in the U. S. Code instead of the t\.rticles of liar. See
letter St)tutory revision Group, Office of Anmy Comptroller, CSACM-L,
6 Aug, 48.
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Uniforn~ Qf Hilitary Justice

Subject: Officers, Separation Froe Service, and
Right of Trial of Officers Dis.:1i.sscd
by President.
A. T,I. 118.

I. Am" Provisions

1. Articles of War

IFART. liS. Officers, Separation Frorl S...:rvicc.-- Ho officer
shall be discharged or disnisscd fron:. the service c.:-::ccpt by
order of the President or by sentence of a genoral c'Jurt
nartial.; and in tine of p~ace no officer shall be disr:dsscd
except in pursuance of the sentence of a general co'Jrt
nartial or in r.\i.ti3ation thereof; but the Prcsid<..:nt nay at
a."1Y tine drop from the rolls of the Arr.1,Y any officer who
has been absent from duty thrc,J r:::.onths \rithQl.lt Lave or \.n:>

has been absent L~ confin~~cnt in a prison or p~nitcnti~ry

for three r.1.onths after final conviction by a court of COIJJX;
tent jurisdiction.11

liAR!. 1. Dcfinitions.- Thu following VlOrds Vlh..::n used in
these articl~s sh~ll be construed in the sensa indicated
in this article, anlcss the context shows that a diffor~nt
sonse is intunded, nanoly:

II (a) The \'fOrd lofficer I shall bu construed to refer
to a commissioned officer j ..•••••• It

2. Public Law 759--BOth Congress, Chapter 625, 20 Session

A. ~. 118 was not changed by P. L. 759.

A. H. 1 was M.:lnded by P. L. 759, but thu portion of
the article quotod abovo was not changvd.

3. Statutory Provisions

1110 USC 573. Trial of Officers Disi'iss d by Prcsid...nt.-

"t.~nen any officQr, dis ....issed b~' o::-der of the Pr.... sid.;;nt,
nak...:s, in vlTiting, an application for trial; setting forth, unck:r
oath, that he has been wrongfilly disniss..::d, tho.:' Pro,,;sid~nt shall,
as soon as the n~c~s~itics of th~ s .... rvicc ~Ay Mornit, conv~nc

a court-nartial, to try such of:'ic..:r on the charg..:..s on l':hich
hu shall hav<~: .:'on -lls:::-.isscri. And if a cour";-nartiti 1s not so
convened Within six oonths tron the pr... s.;nt:s.tion 0: such appli
cation for t~ial, or if such court, b..::ing conv~n~d, docs not
award disnissa1 or death as the nishr.~nt of such offic~r, the
ordur of disr.d.ssll by the President shall ~ void. (p..S. § 1230.)11
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Decisions

In Jallacc v U. S. (1920) 55 Ct. Cl. 396, affir"cd (1922)
257 U. s. 541 it ~'2.s held that the right of the President to
disr.ti.ss an Amy officer, insofar' as it nay have b.J.;m linitcd by
l/ha.t is no\'~ Sec. 573 of Title 10, is no~'r uniop.:lir..::d, as that
s-.!ction Has sUl)Crs~ded by S3C. 1590 (Le. by A. il. 118).

L, Blake v U. S. (Ct. Cl. 1881) 103 U.S. 227, 236 it >as
held th'1t it ,e.s not the purpose of S-"c. 1590 (A. '1. 118) to
withdra~ fron the President the power to supersede or rc~~vc

an offic..:::r of the Amy by the appointr:tCnt, b'l and with the
advico and conswnt of th~ Senate, of his succossor.

5. JAG, Arny, Opinions.

Dig. J.A.G., .'lrny, 1912-1940, pago 36: tlA. 'f. liS, ··.t1ich
provid~s that I L, tL~ of peaca no officer shall be disr.usscd
cxc-.;pt in pursuanc...: of the sentence of a g..moJral court- -:artial
or in nitig=-ttion thereof', docs '1ot apply to Vc.rrant officers,
th~t artic1v b~ing lL~t~d oy the definition of the word
'officer' cont1.ined in ri. './. 1."

II. ila~ Provisions

1. Articles for the Governfl0:1t of the Nftvy

II ART. 36. Disl ti.ssel of Officurs.--

"i:o officer shall be disr.uSS0d fron the nnval servicu (;XC~pt

by thu ardor of tho President or by sent~nce of n guncral court
r.artial; and in tine of pc~ca no officer sh~ll bo dismissed
except in pursuance of the scnt-.;ncc of ~ g~nurnl court nartial
or in ritigntion thereof: Provided, That the Prcsidunt is
authorized to drop fro~ the rolls of the Navy or l;arin~ Corps
~ny !ffic~r thereof who is nbswnt fron daty vdthout lu~vc for
a period of thr":0 nonths or liOr(;, or \'110, l1'J.;ring boJen found
guilty by th~ civil ~uthoriti~s of nny offensc, is fi~~lly

scntlJllced to confinco.cnt in e. St:lt.:J or F~d.... rll p",nitQn~iary:
Provided further, That no offic~r so dropped shall b~ eligible
for rc:l.ppointo:mt .•....•. II

"ART. 37. Officer disr.isscd by Prosid;;nt tL"'y dcrond trial.-

1I',lhcn c.ny offic.... r, disrrissed by order of th~ Prcsid...:nt sinee
H:u-ch J, 1865, n"\.k(,..s, in writing, an application for trial, setting
forth, und...:r oath th.-1.t he has b..:...:n \'!rongfully dismssed, the
President sh~ll, as soon C\.S th.:l l\CC0ssitics of the service may
pcmit, convene a court ::-.artial to trj' such officer on the charges
on which ho;. sh.:lil hav", be...:n discissod. And if such court ·~rti.ll
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shrt.ll not be convened d.thin six r.lonths fron the proscnt3.ti::m
of such .:lpplic'ltion for trial, or if such court, being
conv-.:ncd, sh"\ll not .3:\mrd disr.ri.ssal or death nos the punish:'-..,;.:nt
~f such officer, the order of disaissal by tho President shall

b..:l void: Prnvidcd, That the accounting officers arc prohibited
froi.\"naking anyall':l1'1ancc to any officer of the N~vy who h'lS
b.,..:n, or nay hcrcafwr be, disni.sscd fror.!. the service and"
r..:stor.:ld to the S<'\r.lC tuldcr tho provisions of this "\rticlc, to
cxcc.-ed norc than JXlY ~s on leave for six moths iron the: date
of dis~ssal, unless it shall app~ar tn"\t the offic~r dc~~dcd

in writing, addressed to the Sccr""t"lry of the JI.:l.vy, :md con
tinued to dcr..and as oft0n as once in six months, a trial as
provided for in this article....•... 11

2. Naval Courts and Boards

J. Proposl.::d Navy Bill

USEe. 334. Conditions ncc0ssary to show jurisdiction: When
jurisdiction over persons tCr?Jnatcs.--

as used: :eani."g of I officers I and 'sc.perior officers 1

Articles for the Govemr.'lCnt of the ?iavy.--
"B-73.
in the

'ART. 40. tIo o:'ficcr shall be disTlisscd f:-om the laval
servico except b:r sent,::nce of 'a ~ncral court r-.artial; or in
mitigation or com';lutation t~Nof, or, in time of •tar, by
order of the PT(;sid,:mt: Provi':f..~dJ That th.... Prcsid""nt is
authorized to drop frol:l th.; rolls of th.... ~Javy or ?:arim~ Corps

liSE(;. 26. Article 36 is rcnwh,,;rcd as Art. 40 and amended to
read as follo\1s:

n~/i.thin the ;;teaning of the Articles for the Government of
the rJavy, unless there be something in the context or subject
mattur repugnant to or inconsistent \~th such construction,
officers shalJ. mean colFissioned and "arrant officers; •...... 11

liThe jorisdiction of courts nartial over officers, midship
men, nurses, and enlizted men ordinarily ends when they become
regularly separatod from thw service by acceptanco of resigna
tion or discharge •.......

IJThe general rule is subject to tho::: foll':lVling exceptions:

II (b) An officer dismissed from the service in time of
~ar by th~ Prosid0nt htay b0 tried by court martial on his ovm
a9plication, in accordanoo ,"nth the provisions of the 37th
articl..., A.C.il ••...••• n
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any officer thereof t"mo is absent without authority froo his
place of duty for a period of three r.1Onths or more, or who,
having been found guilty by the civil authorities of any
offense, is finally sentenced to confin~ent in a State or
Federal penitentiary: Provided further, That no officer so
dropped shall be eligible for rcappointa-nt. til

usn:;. 27. :\rticle 37 is rcnu!:Jb~red as Article 41, and amended
by deleting the vords Isince 3rd, I:arch 1865. III

III. Differences

1. A. !1. liB does not apply to Am;).' v:arrant offic.::rs. A.G.iL
36 a,plics to Navy warrant and co~ssioncd .~rr~nt officers as vrell
as to conmissioned officers.

2. Under Hav.}' provisions, an officer "'he is disr.'liss;:; -' from the
service by the Presid:mt J in tim~ of ~r"r, is givon the right
to dcr:and a trial b~,T court-nartial. (CL A.G.rI. 37; :~CeJ3,

Sec. 334). Sec. 573 of 10 U.S. Code contains an identical pro
vision applicable to ~, officers, but by decision the provision
h:!s been held to have be ... n sur:crsedC:d b:,i th.J latJr enactment of
A. II. 118, t'lhich \."&s construed as givinC the Pr:..:sident an abso
lute right to disniss an officcr in tine of -.'!'ar. "la11ace v
U. S. 55 Ct. Cl. 396 (1920),affir~od 257 U.3. 541 (1922). Thus,
an Army officer dist'1issed by tho PNsid...nt in tir.'.o of i'rar docs
not hav~ thc right to d~r~nd a trial by court-~rtial.

The construction of A. H. 118 in ,lallaclJ v U.S. raises the
question of Hhuthcr its counterpart in A:G.H., Art. 36, (Art. hO
in proposed Navy bill) docs not nake Art. 37 (Art. 41 in proposed
Nav3" bill) of no effuct. The: case ;lOuld a...,~uar to b<.l good
authority for construir.g that th0 pot'o'er to oisr,liss given to th.:.;
President in tilXl of ~:ar is a sUI,lI"lttlr:l pow,r, the excrcislJ of
~hich can not be voided later by the failure to appoint a
court-nartial, or by ttl:. action of a coart in giving a sl..:nt.;nCC
other than d~ath or disr~ssal. Ho~ev,-,r, th~ decision in the
'~llac~ cas~ r~sts largely on the f~ct thr.t the Articl~s of
Ilar, including "hat is now ri. 'f. 118, WI..:N _nact~d subsc<lucntly
to the Act vlhich is non codifi-.:d as 10 U.S.C. 573, and that
the act containing the ArticL::s of l~r ~~?r,;.ssl.r pNvid~d th3.t
an~"thing inconsistc.:nt -:ith thc.:r:l "2.5 N;>c;;ll~d. TIl... right to
trial of .~~ offic~r cisnisse:d in tir£ of Y~r being held to
be inconsistent ','ith th.:.l su.-:-nary povr:.r given to the President
by A. W. 118 to dis!iss ~n offic~r in time of lvar, the sct
giving th..:: right to trial t"taS held to be inop....:rativ.... ..G.N.
36 end 37, on the otMr hand, W,--I"(.; ennctcd togct:tcr, 50 the
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reasoning of the Uallace decision, insofar as it depends on
ttK.. sequence of enactment of the two acts it rlcals with, is
not "holly applicable. It should b(l noted, hm~vcr, that
.~.G.I!. 37 (up to the'proviso) was derived fron·an act origi
nally passed Harch '3, 1865; ;"hich is also the original source
of the provision in 10 Sec. 573. Si..r.lilarly, A.G.H. 36 (up to
the f~st proviso) is derived from an act originally passed
Jul:r 13 J 1866J l'.t1ich is also the original source of t he first
two clauses of A. N. 118. Thus the construction of A. ~. 118,
and its effect on the provision contained in 10 USC 573, are
relevant to til:! construction of A.G.tl. 36 and" its relation to
A.G.N. 37. Also, in their original cnactccnt, tho provision
in A.G.N. 36 "ras subscqu(lnt to too provision in A.G.~'. 37.
Also, the Wallace case vms not decided until 1920, which \,.las·
subsequent to tho simultaneous enactment of A.C.iJ. 36 a.'id 37,
so th.::rc uas no precedent at the time for their meaning.

On the other hand, the two articles af\. again to be
cnacted silr.u.ltancously b the proposed liavy bill, but this
may have been done \"1ithout consideration of the effect of the
'jallacc decisions.

IV. R.:lcor.uncndations

i1one.

F'i:L - 3
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Uniform Code £f. Military Justice

Subject: Rank'Betv~en Components and Command Yfuen Different Commands
Join, A. W. 119, 120.

I. ~ Provisions

1. Articles of ',Tar

II ART. 119. Railk aTlO Precedence Among Regulars, ~:ilitiaJ

and Volunteers.-- That in time of war or public danger,
when two or more officers of the sar.te grade a~e on duty
in the same field, dcpar~~entJ or coomand, or of organi
zation thereof J the Pr~sident may assign the cor:mand of the
forces of such field; department, or corrma.'1d, or of any
organization 'thereof, without regard to seniority of rank
in the sasoo grade."

It A:IT. 120. Command \ihcn Different Corps or CoIMlCUlds Happen
to Join.-- '~cn different corps or conmands of the military
forces of the United States happen to join or do duty togethE;r,
the officer hieh~st in rank of the line of the Reg~lar Army,
Uarino Corps, forces drafted or called into the soJTvice
of the United States, or Volunteers, t:1Cr.:.l on dut:>.., shall,
subject to the provisions of the l~st pr~ceding article,
cOITII.w.nd thc·','.'holc and Give ordwrs for what is nc,-,dful in
the service, unless othcrwis,J directed b~r the Prc:sidcnt.lI

2. Hanual for Courts-Hllrtial

No corrrnont.

J. Public Law 759--BOth Congress, Chapter 625, 20 Session

No change.

II. Navy Provisions

l. Articles for the GovCTrl!I'lent of the N'J.vy

No corresponding articles.

2. raval Courts and Boards

No cor:::::.cnt.• 3. Proposed Navy Bill

No corresponding articles.
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III. Differences

•

•
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There arc no articles in the A.G.ff. corrcspondiftg
to Idl. 119, 120. Ch,ptor 4 of Title 34 U.S.C. (Sec.
241-261) contains statutes as to the ~ank 3nd precedence
of naval officers.

IV. Recommendations

'!here is no co,......m.~nt in the J!cQlirc, Whit,"" B.:oUantinc,
Keeffe, or Vanderbilt studies.

Since A. ~·1. 119 and 120 have no t1ir",ct rcl'ltion to
military justice, it has ~n S'~~cst~d th~t th~sc pro
visions be dcl~tcd fro~ the Articles of :~r ~d placed
elsewhere in the U. S. Code. Sec; l~ttor Statutory Rt:.vi:iion
Group, Office of the Arny CCIllptroil'-lr, CSACL-L, 6 ).llg. 48.
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Uniforf'l Code of Hilitnry Justice

Subject: Cor..rna."d \'lhen Different Corps or CorU':1n.nds Happen to Join.

Sec C. S., A. rI. 119 - Rank Bot\(ccn COi.lponcnts, ~d
COI:lIJand 'Jhen Different Corn:mds Join.
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Eniform Code e.f Military Justice

Subject: Conplaints of ~lrong5J A.W. 121.

I. Arny Provisions

1. Articles of \Tar

II ART. 121. Complaints of . lI'Ongs. -- Any officer or soldier
who believes himself rzronged b:.- his corrnanding officer. and.,
upon due application to such co~der, is refused redress,
may complain to the general corr.anding in the locality
where the officer against whom the conplaint is tr.ade is
stationed. The general shall exar.ri.ne into said complaint
and take proper measures for redressing the \~ong complained
of; and he shall, as soon as possible, transoit to the
Department of War a true stater.ent of such cor.:plaint, vlith
the proceedings he 1 thereon. 1I

2 . Manual for Courts~artial• No comment.

3. Public Law 759-BOth Congress, Chapter 625, 2D session

lIART. 121. Ga?LAI1TTS OF \7RO!IGS.-

trAny officer or soldier who believes himself vITonged
by his commanding officer, and, upon due application to
such commander, is refused redress, may complain to the
officer cxcrcl.sing gem:ral court-martial ,)urisdiction over
the officer against whom tho complaint is made. That
officer shall cy.amine into Shit.:. complaint ane:. take proper
measures fa'\"" redressing the v,TOng complained of; and he shall,
as soon as possible, transnit to tho ~p~rtncnt of the
Arm.y, a true stat0ffient of such complaint, with the proceedings
had thereon. II

II. Navy Provisions

1. Artie}' s for the GJvcrnrncnt of the Navy

.. 2.

No eorr~sponding prOVision.

Nav;l1 Courts and Boards

"SEC. 75. Violating general orders or r..:gulations.-••........
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lICHARGE II

"VIOLATION OF A LA\"1FUL n;:Gm..:.TIO:: ISSu:m BY '1HZ SECP":T..:;RY
OF TIlE HAVY

IISpccification B

II * * ~..., on board said ship, addr..:ss and cause to be
dclivcri..'(j to the Sucrct:.ry of thl.l rJavy and to Rear Adniral
Q R:S. , U. S. Uavy, "3.n application for rc~rcss

of \~ngJ bearing thereon a numb_r of signatures of enlisted
men of the U. S. l;avy, and being in tenor as follows: 1.1c,
the men v'hose names .:lrc on this ?aper, a~ dissatisfied
with thu conditions' on the U. S. S. If conditions
can not be rornedicd, '":0 request to bv T:JJ;SF':F.F~J I he
the said P , h3ving failed to Ma~O said appliccttion
in \triting through his L-:I':'~dill.tC' cor:r..:illding officer to the
cor'm3.nd.cr in chief of tl"-iC flc~t (or squadron) to \:hich ho,
the s:l.id P , Vtas then and thurc attacnod (or to thee s..::nior officer prescnt, as the case nay be) (15). n

3. Navy RcguL'ltions

ART. 99. Any application for redress of wrong shnll
be ll'Ic1.de in \trUing through the irrmodiJ.tc corrunanding officer
to tho C07~nnder in chief 6f the fleet or squadron, or to
the senior offic~r present, and it sh~ll be'the duty of tho
lattOr to take such action in the m~tter as, in nis judg
ment, justice and the good of tho service dern,~d.

4, Proposed Nnvy Bill

No provision.

III. Differences

Tho Anwy provision for complaints of ',TQngs is in the
Articl~5 of .hr, vmile the Navy provision is in Navy
Rcgul:ttions.

Under the Articles of \,'::s.r, the petitioner must first
seck redress fron his corrmanding officer, Then, if rcdross
is refused, he nay write the officer having general court
r.k!rtial jurisdiction over tho corrvnanding officer.

Under Navy regulations there is no r~quireo~nt that the
~titioner first seck rcd~ss from his co~ding officer, but
he ll'.ust make his application through his corrn:mding of.ficcr to
the neet or squadron corr.:t:mder.
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Under the .i.rticles of ~h.r, a report flust be made to
tho DcpartC'.cnt of the l.:rny, (Qut..=ric: whn.t officer ?),
1'mile under rJ~vy R..-gulations, no r",porl is Ton'.tired.

A. '.1. 121 applies on1,:: to vlr<mgs by the petitioner I s
cOF..n1.nding officer; Navy rcgul~tions <lpply to :loy wrong.

IV. ~corr.cnd"ltions

Thcr~ 1s no corr.cnt in the i:cGuirv, 'Jhi.tc, Ballantine,
or Ko~ffo Reports.

The Vandl.l:rbilt IWport rccor.ncnds:

IISpecial cr..ph<:!.sis should be placed upon the cc.ucation
~d L1struction of enlisted ncn with rcSp0ct to A~ justice.
Tho ,\rticlc=s of '/l;?r should not only bt! r<J~d; th~y should
b·J expla.ined. The instructions should not be confined to
Articles Nb.ting to punishncnt of cnlist0d men, but should
include thQ l'.rticlcs denling with the rights and the pro
tection of enlisted ncn, such ll.S Articles of "Tar 24, 97,
o1.nd 121. 11



APPENDIX

Unifo~ ~ of Military Justice

Subject: Authority of Officers nfter Loss of Vessel, Ar~ 4.

1. ... rm;y Provisions

No similar provisio~.

II. N3VY rrovisions

1. Articles for the Govern.'7.ent of the t~.:ivy.

lI~rticle 21. Authorit;r of officers after loss of vessel.-

,,\ hen the ere,." of any vessel of th~ United ,:)tates are separated
from their vessel by weans of her wreck, loss, or destruction, all
the command ~nd a thority _iv~n to ~he officers of such vessel shall
r~m3in in full force until sllch shipls company sh311 b~ regularly
discharg~d frorr, or ordered again into service, or until 3 court
martial or court of inquiry shJll b~ h~ld to inquire into the loss
of said vessel. And if 301 officer or man, ~fter such wreck, loss,
or destruction, 3Cts contrary to th~ d1sciplin~ of the N3VY, he
shall be punished 3S a court ffi3rtial tn3y dirt.:ct."

2. Froposed hJvy Bill

tlART. 4.

IIl1'hen the crt.:\'1 of any v~sst.l or 1.ircnft of th~ United St.Jtes
are s~parated from their vessel or 3ircT1ft by m~1ns of its wreck,
loss, or d~str.ction, )11 th~ comm~nd lod lcthority given to the
officers of such v~ssel or Jircnft shl11 rem3in in full force until
such crew sh3l1 be regu11rly disch1rgcd from or ordered ~g3in into
s",rvice, or until 1 court ffi':rtial or court of inquiry shall be held
to in"ui!'e into the loss of Slid vessel or "lircr ft.11

III. Diff~rt.:nccs

Tht: ,uticles of "Jr cont3in no cornpJTilblf.: provision.

IV. Reco~m~ndations

None.

Fa - 1
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APPENDIX

rniform Code ~f Military Justice

Subject: Divine Service. A.G.N. 2.

I. ~ Provisions

Provisions relating to Chaplains and duties of commanding
officers in regard to divine services arc in ~R 60-5.

II. Navy Provisions

1. Articles for the r~vernment of the Navy

"Article 2, Divine service.-

liThe comrroanders of vessels and naval stations to which chaplains
are attached shall cause divine service to be performed on Sunday,
whenever the weather and other circurnstanc~s allow it to be donej
and it is earnestly recommended to all officers, 5~amcn, and others
in the naval service dilig~ntly to attend at ~very perforr.~nce of th~

worship of Almip'hty God."

2. Proposed Navy Bill

No change.

III. Differences

No discussion, as not within purvi~w of military justice.

IV. Recommendations

None.

Comment: AS this prov~s~on is not rclat~d to military justice,
it mi(l'ht be placed els':Ylh.:re in naval statut~s.

FEL - 1
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APPENDIX

Uniform~ of Military Justice

subject: Authority of Officers of Separate Organi~ation

of Marines. ~GN 46.

I. ~ Provisions

No comparable provisions.

II. Navy Provisions

1. ,~rticlE:ls for the Government of the Navy.

n~T. 67. Authority of officers of separa.te organization of
marines.-- When a force or marines is ~mbtlrk(od on a naval
vessel, or VEssels, as a separate organization, not a part
of the authorized complement thereof, the authority nnd powers
of tho officers of such separate organizations of marines shall
be the same as though such organization wore serving ~t a
navy yard on shore, but nothing herein shall be construed as
impairing the p~ramount Quthority of the co~nding officer
of any naval vessel over the vessel under his command and all
persons emb~rked thereon (Aug. 29, 1916, c. 417, 39 Stat.
586)."

2. Proposed Navy Bill.

Article 67 is renumbered 8.8 Art. 46 /lud tho "nnvy YFlrd"
nre changed to lInavo.l stntion."

II I. Di Cferences

The Articles oC ~ar contain no comparable provision.

IV. Recommendations

FEL-l
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