


AN. 21
i

Uniform Code of Military Justice

Subject: Refusal or Failure to Plead. A.W. 21.

I. Army Provisions

1. Articles of War

"ART. 21. Refusal or Failure to Plead.-- \then an accused arraigned
before a court-martial fails or refuses to plead, or answers foreign
to the purpose, or after a plea of guilty makes a statement incon-
sistent with the plea, or when it appears to the court that he
entered a plea of guilty improvidently or through lack of under-
standing of its meaning and effect, the court shall proceed to

trial and judgment as if he had pleadéd not guilty."

P.L. 759, 80th Congress, Chapter 625, 2D Session
No change.

1I. Navy Provisions

Articles for the Government of the Navy

There is no Article for the Government of the Navy which
corresponds to A.W. 21,

Naval Courts and Boards

Sec. 413, 416, 417, and 420 provide substantially the same
rules concerning "refusal or failure to plead" as is contained in
AW, 21,

Proposed Navy Bill

"ART. 48. The Secretary of the Navy is authorized to prescribe
end to modify from time to time the rules of pleading and procedure
before naval courts martial and other naval tribunals

III. Differences

Other than the fact that the Army is bound by A.i. 21 in
this matter, there are no material differences between the Army
rule and those promulgated by the Secretary of the Navy, and embodied
in N.C.B,
IV. -Recommended Provisions

1. White Report, 1946,

ART., 18, Rules and Procedure. Substantially the same as is
presented in ART, 48, proposed Navy Bill.
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AT, 23

Uniforn Code of Military Justice

Subjeet: Civilians — (1) Refusal to Appear or Testify, (2) Compensation
of Htnosses, (3) Offonscs Against Public Justice - A.V7. 23.

I. Arny Provisions

1. Articles of lar
"ART, 23. Rcfusal to Appear or Tostify.--Svery person not
subject to military law who, being duly subpocnacd to apncar
as a vitnoss before any military court, commission, court of
inquiry, or board, or bcfore any officcr, military or civil,
designatcd to taks a deposition to be rcad in cvidence before
such court, commission, court of inquiry, or board, wilfully
ncglucts or refuscs to-appear, or refuses to qualify as a
witness, or to testify, or produce documentary cvidence which
such person may have been legally subpocnacd to produce,
shall be decmed guilty of a2 misdemcanor, for vwhich such person
shall be punished on information in the district court of the
United States or in 2 court of original criminal jurisdiction
in any of the territorial posscssions of the United Statcs,
jurisdiction being hercby conferred upon such courts for such
purposcsy and it shall be the duty of the United States district
attorney or the officer proscecuting for the Government in any
such gourt of original criminal jurisdiction, on the ccrtifica-
tion of tho facts to him by the military court, commission,
court of inquiry, or board, to file an information against
and prosccute the person so offending, and the punishmont of
such person, on conviction, shall be a fine of not more than
$500 or imnrisonmcent not to exeecd six months, or both, at
the discretion of the court: Provided, That the fees of such
witness and his milcage, at the rates allowed to vitnesscs
attonding the courts of the United Statos, shall be duly paid
or tendered said witness, such amounts to be paid out of the
appropriation for the compensation of witncsses: Provided
furthcr, That cv:ry person not subject to military law, vho -
before any court-martial, military tribunal, or military board,
or in conncction vith, or in rclation to any proccedings or
investigation before it or had under any of the provisions of
this Act, is guilty of any of the acts madc punishablc as
offcnscs against public justice by any provision of chaptor 6
of the Act of liarch 4, 1909, cntitled 'An Act to codify, rovise,
and amend the penal laws of the Unitcd States! (volume 35,
Unitod States Statutes 2t Large, p. 1083), or any amcndment
thorcof, shall be punished as therein provided,”




Oth:r statutory provisions.

Relevont provisions of Chaptor 6 of tho Aet of ilarch 4,
(roefurred to in 2nd proviso -D#vb) as ancnded, codified and

reenncted in Title 18, USC, by Publie L-w No, 772, 80th Congress,
Sccond Scssion, (Tu.u_ ?“)

Erininnl Code Ti
(Szetion)

125 Porjury gencrally.

126 2 Subornation of perjury.

127 ] * THeft or 2ltcration of rocord
or nrocess, falsc-bail,

~

123,129 20 Concaalment, vumn""1 or rub-
ilation ,34 ruvordg
g;”,rilly

130 Sco of courts; signaturcs

4ﬂ“s or court officers.

131 : Dffer to judge or judicial

134 210 Acc»ntanc“ of bribg? by vwitness

135 1503%* Influvnc1n. or injuring offi-
cor, juror or witness

snerally.

137 15043 Influenecing juror by vriting.

140 1501 % Assault on proccss scrver,

1.1 1071 Concealing nerson from arrest,

141,143 752 Instigating or assisting
cseapo.

142 753 Rescue to provent exccution,

144 754 Regcuc of body of exccuted
offender.

145 873 Blacknail

146 L 1isprision of fclony.

#These scctions arc grouped under Chapter 73 - Obstruction of Justicc
3. lianual for Courts-llartial,
"PAR, 97 - Attondance of 'Hinusses,—

"In order to maintain a prosccution under the »art of
A.7J. 23 referred to, 2 ncrson nust not only be duly subpocnacd but be




paid or tendered foes, including fec for onc day's actual
attondance, and mileage both ways 'at the rates zllowed to
vitnesses attonding the courts of the United States,!

(A.%. 23,) ‘henever such action appears to be advisable,
appropriatc steps will be taken by the trial judge advocate
with a view to such payment or tcender at the time of the
service of the subpoena, Sec AR™35-4120, If an officcr,
charged with scrving-a subpocna, pays the ncccossary fecs and
mileage to a ritness, taking rcce ercf he is entitled
to reimbursemcnt.”

"PAR, 99 - Employmont of Exports,—

"hen the emnloyment of an expert is.necessary during
2 trial by court-martial, the trial judge adveoeate, in advance
of the employment, will, on the order or nermission of the
court, regucst the appointing anthority to authorize such em-
ployment =nd to fix the limit of compensntion to be paid the
expert. The request should, if practicable, state the com-
pensation that is rccomiended by the prosccution and the
defonse., ‘there in advance of trizl the prosecution or the
defense knows that the employment of an expert will be
necessary, application should be made to the appeinting
authority for authority to employ th¢ expert, stating the
nocessity theraefor and probable cost thercof,!

4, Public Law 759--80th Congross, Chapter 625--2D Session

Mo change.

II. Navy Provisions

1. Articles for the Government of the Navy.

"ART. 42(c).—Rcfusal of witness to appear or testify; privi-
loge,—-

"Any person duly subpoenaed to appear as a witness before
a general court martial or court of ingairy of the Ravy, who
willfully neglcets or refuses to appear, or refuses to qualify
as a witness or to toestify or produce documentary evidence, -
which such person may have been legally  subpocnaed to produce,
shall be deemed guilty of a misdomcanor, for which such person
shall be punished on information in the district court of the
United States; and it shall be the duty of the United States
district =ttorney, on the certification of thce facts to him
by such naval court to file an information against and prosccute
the person so offending, and the punishment of such person, on




conviction, shall be a2 fine of not more than-% 500 or im-
prisonncnt not to exceed six-rionths, or both, at the diserc-
tion of the court:  Providoed, That this shall not apnly to
persons residing beo: )rd the State; Territory, or District

in vhich such n-val court is held, and that the fees of s

uch
vitness and his milcenge at the rates mwi""d f*‘* ritnesses
in the United States hlatr;Ct court for t:, Territory,
or District sh~ll be iid or tanJ-V- ‘54 '"un,us,
such amounts to X th¢ Burcau of Supplics and Accounts
out of the appra ) ?,r compensation of witnesses:
Provided furthc 1t no witness shall bz compelled to in-
crivinnte hinsclf or to answer any question vhich'may tend-to
incriminate or C"T““du him (Fob, 15, 1909, c, 131, scc. 12,
35 Stat, 522).n

Courts and Boards

"S7C. 247, The word 'District applics to the District of
Columbia only,

" , . « 2 subpocna issucd by a navel court to coapel the
attendance of witnousses will run throughout the United States
bk » oo s tnc penalties provided in article 42 (c;, do not
"tt“ch where the person rcsides boyond the State

"SEC, 248. Authority of the judge advocate in summoning
civilian witnosses.

"The indge advoeatc is nuthorized to subpoen: ns a
witness any civilian vho is to be 2 mat.rial witness as to
facts, and who is within the Stnrtu, Territory, or District in
vhich & naval court sits and can compel attendance,

"The judge advocate is not authorized to subpocna as a
witncss, at the expensc of the United States, any eivilinn who
is not within the-torritorial limits in vhich the court can
compel attendance, cvon though such witness be considercd a
naterial one and be willing to attend. In such cascs the
Jjudge advoecate shall forward the subnoona to the Sceretary of
the Nawvy, together with the information and in the manner

recuired vhen forverding a summons for a naval witness who is
not present 2t the station whore the court-martisl is convoncd.n

"STC, 249, Scne: Tfitnesscs as to charaeter or as oxperts not
to be summoned or subpocnaed at Govornment cxpense.—

"The general rule is that a2 witness will neither be
sumnoned nor subpoenced at Government expensc whon it docs
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not appear that such witness has personal kmowledge of the
facts at issue before the court, but rather that his teésti-
mony is desired mcrely as to character or as an expert,

"When expressly authorized by the Sceretary of the Navy,
howcver, such a witness may be summonoed or subpoenacd, and,
: in the case of 2 civilion cxport witness, if spocial compen-

sation is authorized by ths Scerctary of t\» tavy, this compcn-

sation will bc naid, as provided in scection 257, 2ither in

3 licu of or in 1ﬁﬁitlan to the focs thuruln authorizcd, as
dirccted by thc Scerctary .

v

3. Proposed Navy Bill

vl;\:".:’[‘. 35.

s n(b) Any person, ‘not subject to the Articles for the
. Government of the I::‘v;;, duly subpocnaed to appear as a witness
E before a goeneral court martial, swmwiary court martial, or court

of inguiry, vho fails to zppwzr or refuscs to 'JTILff 5 a
vitness or to tostify or oroduce documentary cvidencc, which
such porson mny have beon legrlly Sprjun od to produce, or
vhe refuscs to give his evidence or to give it in the monner
provided by these Articles, or bchaves with contoempt to the
court, shall be deemed guilty of o misdemcanor, for vhich
such person shall be punished on informntion in the district
court »f the United States; and-it shall be the duty of the
United States district attorney, on the certification of the
facts to him by such naval court to file an information agoinst
and prosccute the porson so offending, and the punishment of
such person, on conviction, sholl be a fine of not more than
5500 or imprisonmcnt not to cxceed six months, or both, at

ot tho discrotisn of the court: Providod, That the foes of
such witncss and his mileage in the rates provided for vit-

- nesses in-the United States district court for said State,
Territory, District, or possecssion shall be duly prid or

£ tendorcd soid witness, such amounts to be paid by the Movy

Department out of the appropriations made thercfor."
I171. Diffcrencas

1. A.W. 23 applics to witnesses bofore any military court,

commissiong court of ingquiry or board, or officer
-. designated, by onc of these, to takc a deposition,
Proposed AGN 35(b) applics only to witncssces sub-
pocnacd to appear before a general or suwary court-
pnrtial or court of ingquiry,




2, A. ", 23 makes it a nisdemeanor to wilfully neszlect or
refuse to appear. Pronoszd MG 35(b) nakes it a
rmisderieanor to fail to appear., Furtherrore, the
proposed articles make it a misdemesnor to refuse
to give evidence or give it in a nmanner provided

by the AGI. (For con‘empts see C.S., A.J, 32.)

3. Propnscd AGHN 35(b) doss not contain the provision in
AW, 23 giving territorial courts jurisdiction.

L. Pronosed ACGH 35(b) does not contain the
i O

A.7. 23 vhich brings within the sc
of the Act of Iiarch 4, 1909, acts cormitt

before or in relation to proceedings of a military
tribunal or board. liost of the provisions of that
chapter have reference to acts comiitted in relation
to "any court of the United States," There is sone
doubt that a court-martial is included in the “quoted
phrase ((finthrop, }ilitary Law and Precedents,
Reprint 1920, p, 49). Certain provisions of the
chapter, however, are broader in scope and (in the
writer's opinion) encompass acts related to both Army
and Navy courts-martial, They include:

f chapter 6
tted either

= |
e O

[

Perjury

Subornation of perjury

Offer to judges or judicial officer
Acceptance /of bribe/ by witness
Blackmail

Ifisprision of felony

5. Ixpert witnesses. -- The employment of expert witnesses must
be authorized by the Army convening authority as opposed
to the Secretary of the Navy.

IV, Recormendations

1., Keeffe Report

there the testimony of 2 civilian witness is essential in
a trial by naval court-martial, injustice may result from lack
of power to requirc attendance. A genoral court-martial should
have statutory power running throughout the United States, its
torritoriecs and possessions, to issue process to compel the
attendance of civilian witnesses. Any such iwitness who wilfully




ncglects or refuses to'appear, or rcfuses to qualify as a
vitnass, or to testify, or produce docunentary evidence which
such person has been legally subpoenaed to produce should be
decmed guilt" of & misdemean This nower to punish should
not be limited to persons residing in the Stat:, Térritory,
.OaSLSalGn, or District where in the court is held." (p. 148)

"here the defendant cannot afford to pay the cxponses of
his own witncsses, a:d the judge advocatc is satisfied as to
this and their necd, the government should assume the financial
burden, A special fund is neceszary to romove this fund from
the rbgular Navy budget. If Congress appropriates monecy directly
year b7 wvear to the use of the Judge Advocate General for the
purﬁase, there is no danger that budget difficultics will pre-
vent a defendant' having nccded witnesses," (o, 149)

" RECOLT TENDATIONS

-

# % %

n(2) Article 42 (c) should be repealed, and in its stcad
a new article should be cnacted, provided that any person
subnocnacd to appcar as a witness before a general court-
martial, a summary court-martial, or a court of inguiry
of the nzval scrvice, who wilfully neglects or rcfuses

to appear, to testify or to produce documentary evidence
which such person may have been subpoenaed to produce
shall bc deemed guilty of a misdemeanor,

TR TR Lt

n(4) The judge advocate in his discretion should be authorized
to order transportation at government cxpensc of witnesses
for defensc whorc it appears that the dofendant is without
means, and Congress should be asked to appropriate a special
fund outside the regular Havy budget upon 1thH the Judge
Advocate General may draw for this purpose." (p. 150)

White Dra§§

There is no provision penalizing failure to comply with a
subpocna in the 'thite Articles,

‘cGuirce Draft

mArticle 9. "Htncsses.

n(2) Process for. A sumary court-martial, a general court-
martial, and a court of inquiry of the naval scrvice shall have




power to issue like process to compcl witnesscs to appear and
testify which United Statces courts of eriminal jurisdiction
within the State, Torritory, or insular posscssion vhere such
naval court shall be ordercd to sit may lawfully issue. Such
process shall run to any part of the hn ited Statos, its
Territorics and possessions,

"(b) Re 1 of wifn: Lo Apsoar =-~-=.,. Ay o “son
subpocnacd ; :
a general cou art Ot inqui 2 nlvtl ::rxch:
who wilfully ncglacts o USH apne: or rzfuscs to qualify
as a witness or to tostif produce documentary ovidonce,
vhich such nerson najy Le gun subpocnacd to producc, shall
be deemed guilty of a misdemea vhi such person may

bec prosecuted in the district cenrt ) 11u-d av\t >S ana may
be punished by a finc of not rwore- th '

not exceading six months, or both, =t tho alacretion of the
court: Provided, that the foos of such witness and his nileage
at the rates provided for witnesses in the United States district
court for said ot*ub, Territory or 1nsular posscssion shall be

duly paid or tondered said witness,!

First Ballantine Report

"Recommendation: An amendmont of paragraph (¢) of Article
42 of the Articles for the Govornment of the Navy should be
sought making the provisions now applicable in rospect of
witnesses subpocnacd by goncral courts martial applicable to
witnesses subpocnacd by summary courts martial." (p. 27)

5. Coloncl Curry rccommends the following change in proposcd AGH 35(b):

"Any person, not subject to the Articles for the Government
of the Navy, who, duly subpocnacd to appenr as o witness before
a gencral court martial, summary court martial, or an officer
of the armed scrvices or a civil official designated to take
his doposition, or court of inquiry, fails to appear or rcfusocs
to quality as a witness or to testify or to give his ovidence
or to give it in the manncr provided by these Articles, or vtho,
duly subpocnaed to prodece documentary or real cvidence before
a generzal court nartial, surmary court m~ rtial, or an officer
of the armed scrvices or a civil official du51gnatcd to_take
his deposition, or court of inquiry, fails or refuscs to-produce
such evidencs, or vho behaves with cont. Lipt to thg caurt sho11l
be decned guilty of a2 misdemcanor # # #,u
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ceretary of the Navy is authorized
to proscribe, and to madify from time to time, the rules o
pleading and procccurc, cludlﬂg modes of proof, in pro- -
ceadings beforo naval Cﬁurts martial, othor naval tribunals,
and fact-finding bodics as will insurc the onforcement of
discipline and the fair and impartial administration of
justice in the United St tes naval scrvice: Provided, That,
insofar as zpnlicnble, such modos of proosf shall follow ti
law of cvidenece prevailing in the dista ourts of the

“**‘ ad States an the trizl of criminnl ease Provided

ART, 49. The St
l

fur hcr That nothing contrary fo or inconsistent with these
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is degrading, vhether or not it is mat e r i al to the issucs,
But for such statutory provision, the rule vuld be other-
vise, As said in 70 Corpus Juris, in paragraph 894 on page 7LO:

"Although it has bcen asserted in a nusber of
cascs that a witness may refuse to give answers disgracing
him or cxposing him to infamy, the ~ncral rule is that
unless excused by s t tute, (not
5th Amendment to Constitution) a witness will not bc cxcuscd
from answering a question on the sole ground that his answer
will disgracc him or bring him into disrcpute, vhere it con-
cerns a matter naterial or relevant
to the $88008,"

citing Browm v Walker (U.,S, Sup Ct) 161 U.S, 591; U. S, v Thomas

(Dist Ct) L9 Fed Supp 547. -The states which follow the above rule arc:
Arkansas, Indiana, Delawarc, Illinocis, Kcntucky, ifichigan, liissouri,
Nevada, Hew York, Ohio, Pcnnsylvania, Utah

The proposed Navy bill authorizes the Scerctary of the
Department of the Navy to preseribe rules of pleading and procadure,
including rules of proof, "that, insofar as applicable shall féllow the
laws of evidence in the United Stat:s District Court",

But the rule against sclf-incerimination is nmore than 2 rule
of pleading or procedure or a rule of ¢vidence; it is a constitutional
guarantee, HNot so are questions that tond to degrade, Under the
proposed Navy bill the Sceretary of the Department of the Havy might’
lawfully prescribe rcgulations as to questions vhich tend to degrade.

IV, Recornended Provision

That any provision on this subject follow the language of the
present Article of ''ar 24 by providing that no witness shall be con-
pelled to answer any question not material to the issuc when such ansver
might tend to degrade him,

V. Commont

The practice of including in statc codes rclevant constitu-
tional provisions in thc form of statutes might well bec followed in
a code for the Government of the Armed Porecs., In operations overscas, -
in time of wvar, a paucity of reference matorial on courts martial =
usutlly prevails, The code should spenk out clearly in cvery respect,
including within its provisions basic constitutional guarantccs and
limitations., lany vho are called upon to administer such law arc
unlearned in the law, Unless constitutinnal provisions are reflected
within the code, the natural tendency is to not to venture beyond the
exact language of thc code. Reversals by courts and criticisms from
the war may be avoided by resort to such 2 device,

J.P.D,
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Uniform Code of Military Justice
Subject: Courts of Inquiry--Records of, When Admissible

I. Army Provisions

1. Articles of War

"ART. 27. Courts of Inquiry--Records of, When Admissible.-- The
record of the proceedings of a court of inquiry may, with the
consent of the accused, be read in evidence before any court-martial
or military commission in eny case not capital nor extending te

the dismissel of an officer, and may also be read in evidence in
any proceeding before a court of inquiry or a military board:
Provided, That such evidence may be adduced by the defense in
capital cases or cases extending to the dismissal of an officer."

2. Public Law 759--80th Congress, Chapter 625--2D Session
Does not amend this article

ITI. Navy Provisions

Articles for the Government of the Navy

"Article 60. Proceedings; authentication; use in evidence.--
The proceedings of courts of inguiry shall be authenticated by
the signature of the president of the court and of the judge
advocate, and shall, in all cases not capital, nor extending to
the dismissal of a commissioned or warrant officer, be evidence
before a court martial, provided oral testimony cannot be ob-
tained (R, S., sec. 1624, art. 60)."

2. Proposed Navy Bill

"SEC. 45. Article 60 is renumbered as article 44 and amended
to read as follows:

'ART. 44. The proceedings of courts of inquiry shall be
authenticated by the signatures of the president of the court
and of the counsel for the court; but in case the proceedings
cannot be authenticated by the signatures of the president and
of the counsel, by reason of death, disability, or absence of
either or both of them, they shall be signed by a member in
lieu of the president and by another member in lieu of the
counsel. The sworn testimony, contained in the duly suthenti-
cated record of proceedings of a court of inguiry, of a person
whose oral testimony cannot be obtsined, shall be evidence be-
fore a court martial of a defendent before said court of inquiry:
Provided, That where such testimony is used in evidence against
the accused person, other than under the general rules of evi-
dence, the punishment imposed shall not extend to death.'"




III. Differences

A.W. provides that the record of proceedings may be read in
evidence. A.G.N. provi hat the sworn testimony contained in
the duly authenticated record of proceedings shall be evidence.

requires consent of the accused. A.G.N. does not require

oduction of the record in cases
gn officer. A.G.N. ovides that
as a punishment in those cases where
sworn testim ] gcord has been introduced other than
under the general rules of evidence.

A.w. specifically provides thut the record may be read in
evidence before any other court of inquiry or a military board.

A.G.N, hos no such provisions.

IV. Recommended Provision

The sworn testimony, contained in the duly authenticated
record of the proceedings of a court of inquiry, of a person
whose oral testimony cannot be obtained, may be read in evidence
in eny proceeding before any court martisl or military commission
in any case not capital nor extending to the dismissal of an
officer, and may also be read in evidence in any proceeding
before a court of inquiry or a military board. The defense may
adduce such evidence in any case,







Uniform Code of Military Justice

Subject: Certain Acts to Constitute







Uniform Code of lidlitary Justice

Subject: Announcement of Action and Closed Sessions,

I. Arm Provisions

"AiRT, 29, Court to Announce fction,— henever the court
has acquitted the accused upon all specifications ;
charces, the court shzll at once announce such rc

in open court. Under such regulations as the P

may prescribe the findings and sentence in othe

may be sinilarly announced,"

8l: ”Courts—f
o ‘fattérs of, and Recommendations to,
mencey; adjournment,--"hen a cgurt-;ﬁrth* has sentanced
an accused, the court will-at once announco the findinss
and scntence in open court, unless, in the court's
opinion, good recasons cxist for not o= . the findings”
and sontence public at that time, In this latter cveat,

the presicdent may state in open court that the findings

and sentence are not-to be announced.

" RT, 30, Closed Sessions,—hcnever a rencral or special
eourt-martial shall sit in closes scssion, the trial judge
advocate and the assistant trial judge advocatc, if any,
shall withdraw; and when their assistance in referring
to the recorded evidence is required, it shall be ob-
tained in open court, and in the proscnce of the accusod
and of his counsecl, of there ke any."

0T 1928 contains numerous repalations implementing this

A

Article, particularly pars. 49, 50, 51, 78, and 80,
Public Law 759--80th Congross, Chapter 625--2d Session
i
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