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Unifbrm Code of ~lilitary Justice

Subject: Refusal or Failure to Plead. A.I. 21.

I. Army Provisions

1. Articles of ITar

"ART. 21. Rerusal or Failure to Plead. -- \7hen an accused arraigned
before a court-martial fails or refuses to plead, or answers foreign
to the purpose, or aft~r a plea of guil ty r:'l8.kes a statement incon
sistent wi~h the pIes, or when i~ appears to the court that he
entered a plea of guilty improvidently or through lack of under
standin& of its ceaning and effect, the court shall proceed to
trial and judgment as if he had pleaded not guilty."

2. P.L. 759. 80th Congress. Chapter 625, 2D Session

No change.

II. ~ Provisions

1. Articles for the Government of the Navy

There is no Article for the Government of the Navy which
corresponds to A.I;. 21.

2. Naval Courts and Boards

Sec. 413. 416, 417, and 420 provide substantially the same
rules concerning "refusal or failure to p1ead ll as is contained in
A.r:. 21.

3. Proposed lIavy Bill

IIART. 48. The Secretary of the NflVY is authorized to prescribe
and to modify from time to time the rules of pleading and procedure
before naval courts martial and other naval tribunals •.....•... "

III. Differences

Other than the fact that the .Army is bound by ~.,.;. 21 in
this matter, there are no mater luI differences between the Aroy
rule and those promulgated by the Secretary of the Navy, ~nd embodied
in N.C.B.

IV. Recommended Provisions

1. ~ite Report, 1946.

aRT. 18. Rules and Procedure. Substantially the same as is
presentod in ART. 48, proposed Navy Bill.
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2. Keeffe Report.

Submits the following recomnendation for adoption either in
the Rules of Procedure or N.C.B.:

(a) Plea of guilty shull not be received in capitul
cases.

(b) Plea of guilty to be acc~pted only aft6r accused
has conferred with counsel.

(e) Judge ndvocate to explain effect of guilty plea
to the accused.

(d) JUdge .uivoct.:.te to detcrcine whether D. guilty plea.
should be accepted.

PEL-2
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1. ~rticles of Tar

I..~), Provisions

.rticlc 22 is a.'J<'ndoc 'to rr".-1 ':;'$ follo~'S:s~c. 213.

tt;~T. l~. (b) '·i.tncsscs· process for.-', n"tval court
n~rtial or court of incuir7 s~ll h~v~ ~o\~r to iasuc
li1<0 ;:I1'OCOS5 to cO"l,..:l 1i.tn.'sse5 to ,"l?') 'ar an" toJstify
\.-hic!1 Unit.Jd Str.tes courts of cri:tin:..l jurisdict ion
\~thL~ th~ St~~~, Territory, ?r n:strict lhor~ such n~v31'

court 5:1"111 be or~crcc to sit n~y l.::t:fu..U.y iss'.lo (F.::b. 16,
1909, c. 131, S"JC. 11, 35 St;-t. 521)."

II. N~vv Frovi5ion~

ll\f'T. 101. ?o'~rs; ?rocc"'\ll'I}.-. court o~ inc:uiry and
thJ rccor~e:- t~e.cof 5'1".11 ::3\'0 ""he S<l"e ~O\'~r to su.::~or..

ant:: c;~~ i.tn'J3ses as is given to cOurts-:.vntir.l ar.'i
t:-tC tri<:l jurgc :\Cvoc"'.tc t:l':'rcof." ....•

I'wr. 2;. F!'(lcess to Obtain 'itncs:;cs. --~"er:' tl"ial jud~c

advocatl1 of a ....on-::: II or srcci1.1 court-rnrtili -,:mn ever~'

Su.7.t.ary cou:-t-ca 'tio.l sh,l~ h:lV~ po' :a!' to ~ssue th~ l.i!,e
process to t:nn;;Jl ·-i.. ...nesscs to a;"l~""! ,,'l:J.c: testify: 11ich
COllrts of t:le Unite" St:".tes, ;':Lvinr cri..r'".i.l.:'.l ';urisd:'ction,
;'1.'- laufull:r issue; but s'Jch ;)roccss sh~ll rIm to ~iP ;urt

0: the 'JniJ::,i::c St~t0S J its territor'ies, "nd ,:lo=scssions. 11

J~. • 22
? 1

1t,\!?1. 22. ":'rr)c~$s to Obt1.in itn~~ses.--,;v:rytrial
judea u·:l.voc ....tc of ...-~ ,;:,:n.::rJ.l or 5"'~ci"1 court-r1Z.rti3.1 at."ld
t.VCl'~P SUf7.~·\r::r ccurt-r...::.rtial sh 11 Iv.l.VC )0'·01" ':'0 ::'ssuc the
li~':c ~Jrocess to co:.....pcl ~:itr:esses to ap;;C~" c:1d testify
',;hich c')urts 0.::' the Uni -:;.cd States h:l.\'inr: cri:linal juris
diction IlD.~r J.:lT:fully issue; but sLlch :)roc~ss shall run
trJ [1.n~r p.:rt of thtl Uni"tl:;c, St:\t:;s, it.9 Terri.torios, ane.
possJssions. 'itnosst:s for the d;1\msc sh''lll be sub
pcnacr.l, 11 ~on rcq,ucst b~' the defense counsel, through
process iSSU0( by tho tri~l judco ~1voc~tc, in the &'lQC
!~::lClnCT' as uitncss-.:s for th..: ~-o5ccution. II

Slt>ject: P'·OC3SS to Obtai:1 . 'i:'nesscs

;J. Publlc :!:.a,': ?59--80t~1 Con,:;ross, Ci1:opt~r :;25--2C Session

1. l.rticlcs for th.:.c rrQvcrn::lcn~ of the Uuited St'ltos tJavy

\
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s:'.C. 32. Article!2 is rcnt!:!b "re" a~ .1.!"t.iclc 35 and
.::.r.•.::'".':1C!G. to r_ad as follo'"'S:

',JIT. 35: (a) .~ CC:1cr.ll cou:-t '1.<lrti-:l, a SUf.ll'"'.ar:'
c'J.lrt ......~~ti~l, anJ C'. court of in~ui!'y sh-.ll hav~ pow"'r
~o issue li:~c )roc:::"ss to co:t::-cl ""i.tn~ss's to ;\l=lpcar and
tcstif~' ";;ich U"itcd St..,~cs CO'_lrts o~ crL--d.nal juris
(ictiar. ,~..:.thin ":..h~ St ... tr"'!J Tt:rrito:-··, District, or
possession ~ ·;":CTu such n::tvC'.l cO:.lrt s!1. l1.1 t-c or :crcc to
51:' :-::.~. '_a~"fully issue. Such .p::"oc~ss sh-ll run to any
!':?rt· of the '·-.itcd St:'.t.Js, its T~rlitcr:'¥s, an(' ?OS3~SS

ions. 1I

III. D~ffor~~ccs

" •• 22 'lS i.t '::ill be .?.r.:cn~c~ by Public Law ?59 pro
vi:os for t~~ issue o:'~rocoss ty c~n~ral, special, or
su..~ ':-ry c<:"urts-na:oti:u, iT' tt.c sane nanncr .;.5 courts of
th.J Unlt.J.1 St··t.:::s ~_nvin cri.ni:-:.a.1 juri.s~iction. The
,'iro,os;;:d : •• G.!1. -,~u1C: iff~r in trot tho:! 1m.'cst COlU"t

~:oulc not h1.v:J t:l~ :)0 'cr 'to issue such proc '55, and the
"\ss'J,ulution t5 to United St~tcs c·~urts of cri!"1.in"'.1
,iu:-is lic~ion .'ithL'1 the St.ate, T:)rritor1·, or District
r:h re the n~n~l cou!'t-:..:lrti.:ll is o~'d":::l'cd to sit.

The n-.l\·· .,:1. 22 "'ill .:1.150 provide th.,,,;t dcfc:lsC
\'/itnc5::>cs sh.:tll be subpenncJ in the 5:'.1:',.:1 .r:anner as ;:>ras
ccution witnDss.Js. The ,"'ro.'"'Os,Jc', lIn.vy bill is silent on
this point, but l!n.v;r t~cn.;rnl courts-M.:'.rtial at, the
~l'...:s~nt tiIl.:l ll"'VL th..::: !lut,:lority to subp.:mn "it;lCSSCS for
th~ dcf"nsc, [lnrl t:1C juc:c ,dvoc:'.tc is s.;>.cific.111.'f ch.:l.r---;ccl
'.i.t:1 this cl.uty (I .C. :lnG. B. s:::c. "45).

FolIo' the 'or~i"1~. of _•.' . ..'t!'t. 22 .15 .:t '1-.1.11 be ar.lcndcd
b-·~ O"\OOlic Lm; 759, r.1.;'.lci..'1':; anI:' the ncccss:.r'· ch1.nGcs in
\'/ordinL to ~~~pt it to ~ll the ~r~d forces.

H.J.' •
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~om Corie of ill!.tary Jm,.ticc

Subj~ct: Civili~s -- (1) F~fusal to A,pcar or Testify, (2) C~pcnsati~n
of litncsscs, (3) Off0ns~s Agnnst Public Justictl - A:-. 23.

I. A~" P~ovisions

..... 1. Articj.cs of 'Jar

•

'.

"A~T. 23. R.,;i'us-al"';.o Appc.r..r or T.-:s:'ify.--':v-.;r:," .;crson not
SUbj0Ct to nilit<lI7 la·:: ','"ho, bci."1f: duly subpoonacd to ar'!'Car
as a ··i.tnoss b.Jforo a~' ::-.ilitar:r CQ1.lrt, cO!if"i.ssion, court of
inquirjr, or board, or before an~r officer, Military or civil,
dcsi~@.tcd·to talre a dc!>osition to be r.;;ad in evidence before
such court, cOl.rossion, court of inquir::'-J f'r baerd, ·tilfull~·

n.:.:gl;,.cts or rcfus::ls to-appear, or refuses to qU"l.lify as a
vdtncss, or to testify, or produce doca~ntary evidenco which
such person may have been legally subpoenaod to produce,
shall be dOC:r.JJ.:d gu.:.:!..t:lt of e. . 'lisdcffi.)annr, for which such person
shall be punish<Jd or. infore.ation in thw district court of the
United St~t;s or in a court of ori3in~l cr~al jurisdiction
i~ any of the territorial 90Ss~ssions of tho Unit~d Stct~s,

jurisdiction being hereby conferred u~on such courts for such
purposc; and it sh:J.ll be the r.uty of tho United St't..:s district
~ttorncy or t~ officer prosecuting for tho Oovor~~nt in any
such court of original crirainal jurisdiction, on thQ c~rtifica

tion of til,"" facts to hi.r.l by the military court, cor.vnission,
court of inquiry, or boaru, to file an infoT/."lation against
and pros~cutc th,J person so offending, and the punishM~nt of
ouch person, on conviction, sh.<\l1 bc a fine of not more than
$500 or im:,risont'l0nt not to c;,:c..:Jcd six l,'lonths, or both, at
tho discretion of the court: Provided, That the fcos of such
witn...:ss and hls r.1iloag..:, at tho rates allm",-..:d to ,"'itnosscs
at tending tho courts of the United Stat.;s, sh<111 bc duly paid
or tcnd.::r<.:d said tritness, such amounts to be paid out of the
appropriation for thQ cornplJns3tion of '"~tnosscs: Provide1!
furth~r, That ev;ry person not subject to ndlit~ry laTI, :ho
befora :my court-r.tartial, military tribun'll, or military bo.:!.rd,
or in conn..:ction ~ith, or in r~lation to ~nJ' proc00dL~gs or
inv,Jstig<"tion befor'':: it or had undor any of the .Jrovisions of
this Act, is /1Uilty of .:lny of th, :'octs r:o,\; rnUlish.:'-bLJ as
of:onscs 3[,<.inst rJub:ic justicu by nny provision of ch:'.pt...:r 6
of th..: Act of :~Ich 4, 1909, cntit10d 'An Act t~ codify, revise,
and .:u:'.end the penal lZ!.~·'S of the Unit.::d States I (volu:uc 35,
Unit.:d States Statutes at Largu, p. lOdS), or ;'n;.' ~ondi:c..nt

th::r..:of, shall b...: punished as therein provide'.11
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Oth r st...tutJry provisions.

Relav nt provl.s1.ons ,)f Ch ....pt~r 6 o£' t~l~ Act of !·:>.rch 4, 1909,
(ref..:rred to in 2nd proviso "bove) ~s 1:,:cndcd, codified .:1.11d
rccn.... cwd in Title 18, USC, b,' Public L~l't no. 772, BOth Con~r..:;ss,

S~cond S~ssion. (June 25, 1948):

,

•

•

Cri:ri.n...l Code Title 18, USC
(S~ctiony- (Sooti'")

125 1621
126 1622
127 1506*

123,129 2071

-130 505

131 206

134 210
135 1503*

137 1504-:;
140 1501"
141' 1071
141,~43 752

142 753
144 754

145 873
146 4

i/O\! Hc"\rl.ing

Perjury g~ncr~l1y.

Subornc:tion of perjury.
Theft or ~ltcration of record

or ~roccss, f~ls~ bail.
Conc,):\ln.:nt) r~r:1Ov.:':1} or .•ut

i1....tion £Pi record§!
gl,,;n....r:li1y.

S .:':1s of courts; signatures
of jud~cs or court officers.

Offer to juC~e or judici~l

officer.
Acct.:ptanco fOr brib.£7 by 'l'Jitnos~
I~11u~nci or injuring offi

c.)r, juror or ,dtncss
g.:ncro.lly.

Influoncing juror by'·'riting.
Assault an process server.
Concealing person fron ~rrcst.

Instig~ting or assisting
CSC'lpe.

R0SCUC to prcv~nt oxecution.
R~scuo of body of cx~cutcd

off~nder.

Dl::!.c1cnllil
:~s,rision of felony.

•

~Thcsc s~ctions ar~ grou~d und~r Ch...pt~r 73 - Obstruction of Justice.

np;.n. 97 - Att..::;nct~ce of ·,ritn:..:ss..:s.-

lIIn order to :"'Ll.int.:-.in a proswcution undor the ::r~rt of
A. r. 23 r-~ferr~d to} :: !'Orson nust not on1~~ b..:; duly subfX>iJn:'.cd but be
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~~id or t~ndcr~d f~cs, includir.g fc~ for ono Jay's ~ctual

::'.t.t..:nd.'\nci.:, Gone mileage both :'ays '-"\t tl:c rates .ulo·:;~d to
\<Ji.tnosscs .:>.ttcnding tho courts of the Unit(.:d St.~tos. I

(A. 'T. 23.) benot-or such 'lction apl)oars to be :'.dvisablc,
appropric:"\tc steps "ill he: t~J.: .....n b'- thJ trial judf,c ?dvocatc
nith a vi.:'\, to such p:J.yrJC'1t '.)r t.:ndcr ~,~ tho.:! tiJoo of the
service of the subp::xma. Sc~ AR"J5-4l2O. If:m offic~r,

charg...::d "ith s(.'rving-a subpfJCna, pays 1:.:.10 noc.:ssnry f ;~s md
oil::t1.go to a :·ititcss, takiJl,'; i"Cc.Jipt thcr~ror, hJ is cntitbd
to rcimbursctiJ....nt."

rn:l1lJn the cn'lo~nt of ."'.n c}:;,r~rt is .r.,Jcess~.r·r during
~ t.rial by ccurt-n.:-,rtil!.l, tho trii.;.l judge :'\.JvCC1.tc J in .:'.dv.:mcc
of the Cmpl.o:,Ti::mt, -rill, on t'x.! order or :>v::'.'liS3icn of the
court, request the appoinl.ir:.~ .'\uthority to authorize such CJ!l

plo;).'lllOnt no to fix the linit of cor.:pons· ,ti()i1 to be: p.:!.id the
expert. The request should, if rr~ctic~blc, st~te the co~

pc:nsatinn that is r..:co;TI..:ndcd by the l'Jros~cution ,,-nn the
daf..:nsc. ':ll'h:ro in advance of tri:.l tho prosecution or the
dof::mse !mO"TO th:".t. the cuploJD'lcnt of .:".n expert "Jill be
nccos~i1r~', D.pplic~tion should be mdc to tho np!lointing
nuth()rity for authority to o.:"\ploy tho c:KpI.}rt, strting the
ncc.,;;ssity th,)r..~ff)r .:lnd prob.::.blc cost theNof. tt

Public Law 759--BOth Congress, Ch,riptr.::r 625--2D Sos:,10n

!!o ch'lr.gc.

•

1. Articles for th::l Cov..::rn'1cnt of the Nwy.

"AnT. 42(c) .-RufuS.':'.l of witn(;::;s to f'.pponr or t.::sti!y; r'rivi
loge. --

II Any p.;rson duly subpoemcd t,J app.... ",r nos a pitncas before
'\ got1t;r1.l. court t"":'l-ti!".l or cour't of inqairy of the I:r.vy, \"/ho
,·.i.llfully· ncgl.;;cts or refuscs to l.ppccr, or refuscs to qu..1.lify
as a witnoss or to testify or pr~ducc doc~~nt~ry evidence,
,nich such parson Day h:.vc bc~n leg1.l.1y·subpocnacd to produce,
sh~ll be d~cmd guilt:,." of' a :-u'sdoncttn'Jr, f'Jr ,';bich such person
sh\11 be Qunish~d on L~for~tion in th~ district court of the
United St;'ks; and it shall b.:l thc duty of the United St".tes
dintrict .. ttor::oy, on the c.:lrtificntion "r the facts to hin
b~' such nv'.l court to fil~ crt info:-f".'ltion ".g:u.nst un:! pr?secutc
the person so offen(l.i.'1g, ~nd the :>'misl1r';cnt of such person, on
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conviction, shell be a fine f not nor~ th~n- 500 or io
prison.-.<nt n·'jt to ~::-:c~cd six· ...Qntt.~, or both, ~t til", discr~

tion of the court- ?roni ':;c., Tt-:~t this ::;i-::"'U not .'1;):,J.:, to
p~rsons rcsidinp b~:-J'IiC1th~-St'lt" T.;l~'ritorYJ '1' District
in ,"hich l'lUC:l nov_'ll Cjurt is hel~, ::.nel. th'lt th fc.:ls of such
d.tn~ss ......,d his r,il:"'-:B;o :lot '":1'.... r':!.tcs j)r.,vi~·cd for "'i.tn,,-,ssos
in the Unit~d St~tos district c~~~t :01' s~id St~~~, Territory,
or District 5h~11 bo duly 9~id or tcn~~r~d s~i ·~tn~ss,

such .:'l.Mounts t1 x p.1.id bJ- the Bur.::::-.u of S11ppJ.:.... S 'l.nd Accou.,ts
out of t;x: r\!>PI'"iprir'.tLn f,,1' cOi".p,ms1.ti01l of ~.itn,-,sscs:

Provided furtoor, Th.......t :If) l,i.t:l;,;SS shnll b c'Y'".JCl:'cd t::> in
crll:.i.n-.tc-h..:uls'~lf ')1' t:- "'..J15' ;cr ..i.n;,. questi ":1 ,"hich' ot"'.y tend -to
L~crLnjjl~tc or co~~~d~ 010 (F~b. 16, 1909, c. 131, sec. 12,
35 Stt. S2')."

2. N.·w~.l Cc1lrts .....!1d B ).U'ds

"C-:C. 247. Tho 'ore I District' ·1.j)plL..s to th.:: District of
Co1u.lbi"\ mly.

11 •• :l subll0.:lna issued by ~ n .....vnJ.. court t,) c'),l!J'..'l the
attundunc.:l ...f rtitnJsscs nill run through"ut th.. United St1.tc:s
but •.. the pcn~lties ~rovided in ~rticle 42(c), do not
·....t t,'1ch "/hoN the !l0rson rcsidc~ bC:tond the St:k. 11

lIS~C. ')48. Autl1')rity ,}f tho judea ·'ldvoc1.to in sumnoning
civili.:m witnossas.-

liThe .. tdgc c.dv':'oc':l.te is ....uth lrizcd t'J subpoen·· ~\S f1.

.fitness i'J'ly civilii'.n 'ho is to bo .... m~Lri '\1 l'titn...::ss ['.3 to
f.:lc..!-~ and "ho is \',ithin tho St.. t;.;-, T.;rritory, or District in
'I rhich 1:'. nnv"'~ C0urt sits ....nd C"".ll cr.m~l ''.t tendcnc<.:.

liTho judge e.dvoc-:.te is n:)t 1.uth":>rizcd t"> subpocn.:!. e.s a
v'itncss, nt th...: expense of the vnit.Jd St .... t.;s, :1n.;' civili....n ~Jho

is not ,·;ithin th,:: ·t..:.:rritf')ri•.l linits in ,hich too court C"'.11

c?r.1pcl '\ttond.:lnce, o\'_n though such· itncss b...:: considcr.:.:d :1
:'1"'\tcrial one :'\..'1d be r:illi..ng to:> ~.ttc:ld. In such ct1.ses th,;
judg' ::ldvoc~t.:: s:nll f')r"~rd thoJ sub?O.:m~ to t.ho Sccro...:tn.ry of
the N....vy, t~g0th",r ,·lith the i..-"foroJ.tlon ."'!.nd in thl,,; l"k....."1.!1"'r
r,:,:"uir~d '. 11...:n for.r~rding .:l. SU!'UlOns for :1 n~.v"~ \1i.tnJss wh) is
not ,r... s..:ont "'.t th:: st~tion \:h.:orc the court-:':l."1.rti"'l is (';onv~n~d."-. 249. S~.nc: fitncsses ~s tt1 ch:lr.:.ct.er

sUIT1.oned or subp~n!lcd "'!.t G:>v.crfU1::mt
'Jr .:".s .::xpcrts
xp0nse.-

not

IITh-.l g..:n,.;ral rule is th:lt .:l witness t'i.ll neith~ be
sur_''"lned nor subpocn....e::d .:.t cnvcrnncnt expcns.J ,men it d')~s
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n·)t appc~r th.....t such vlitncss h".5 flCrson ....l kno"lcd[:c ("If the
fncts -::t issue before the: C')u:rt, but r ...thcr that h_5 testi
MOny is desired nc:~ly a.s to ch~r::.ct..:lr nr as .:m expert.

"\J1'kn cxpl\..:ssly :".uth...,ri~... d by the Sccrct~r ')f the :~ -vJ'
howcv..-::r, such a ~i.tn0sS U"J oc Su.')f"""n3'; Or subpocro·.:d, ..nd,
in the c~sc ~f ~ civili~ ~)~rt fatness, if 5~ ci~l C~l~cn-

s .. tinn is luth' rizcd b~r th:: Swcr,;t:'!..ry f tho :'<1v· r , this cf)op.::n
s'\tion \lill be ":lid, :l.S ""lrovidcd in s-.lcti:m 257, .... ith..:;r in
lieu f or in .:l.dditi'm b t~.~ .r.J~s th.::rcin authol'iz~d, ~s

dir;::('t·_d b~r th.... SccNt-'_r::. 1I

3. Pr~pos~d N~vy Bill

II.:..RT. 35.

II (b) A..'1:' ,..,rs~n, 'not subj.::ct t the Artic~s for the
G,)vcrTli~:mt .,f the tl:'.v::, dul;r snb~')Cn:l~d 1;.) ....ppc ..x "'.5 .'l witness
b;~for.:: .... sener1.l court ,~rtit:!.lJ sUf.':\.o'lry c:,urt I:'.~.=-ti:l.l, or c:}urt
of in"~uir~-, "no r ...i15 to C',;Jpco.r 'ir r..:fU5.:lS to (u~.lif~~ -:.s ;'l,

",r:itn~ss 0r t ... t;"stify or produce docUf.l",nt.~ry evid~~c\.;, 't'lhich
such person o ...y h.a.ve be.;;n L.lg'"'.11y subp::>cn ......:ld to ?T H:;UC.:l, :'Ir
,"ho refuses to eiv...: his evid...:ncc or t·· -;iv,J it in the rl:'.nn~r

pr~:wided by these Articles, or bc.h:wcs ,.i.th contcnpt to the
c~urt, sh....11 be deemed guilty of , misden..:anor, for lmich
such pcrs~n s~ll be punish~d ~n inforn~tion in the district
court ':If too United St~tcs; md'it sh'\ll be the duty '1f the
Unitod St~tcs district ~ttorn,JY, ?n th~ ccrtific~ti0n of the
f ....cts t,} him by such n:).v.... l court to file ....n infl")r!'1.ation ".g"inst
~d prosecute the person so offending, ....nd the punisnr-cnt of
such p~rson, on conviction, 5h.....l1 be :'..1'inc of not nore thm
,~500 '1r iMprison.rr..:..nt !1'1t t? ~xcced six oonths, or both, ....t
th') discr.:ti'm 'If the c:)urt: Prnvidod, That thJ f...les of
such ,ritn:;ss ::l.nd his rJil,J1.gc in t~ r'\t.)s provided f~r wit
n,Jss(;s in' the Unit",d St1.tcs district cl"lurt f~.· s .....id St:".t..J,
Tcrrit?ry, District, ,)r Pr')sscssi?n sh"11 be duly p".id or
tr..:ndered s,"id ;'ritncss, such ....'1Ounts to be p~'id ':>y th::l ~'~v~...
D.Jp'rtrr,ent out .,f the :'l.pprnpri~tions [....... de th.. K;i'or."

III. Diffcrenc0s

1. L 1. 23 ~pplics to witncss-.:s b ....f?r~ "II:! nilitllr"J c:lurt,
cl')frossi:lnj c')urt of inquiry C'r b'nrd, Ir officer
dcsign~tcd, by nn3 ~f thes0, to t~k~ ~ d~positi~n.

Pr')"')s~d AGN 35(b) ....pplics only t., lYitn..:..ssc:s sub
pocn(!::!d to 'Cppc".r b..::f--:rc ..... gener...l (jl' SlL ':'.r".! c'iurt
f':.;rti<'.l .... r court "r inquir:.!.
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2. A.'. 23 r.i<:'~{CS it a J.sder.l~D.no!" to ··ilfJ.lly neo:;lect or
refuse to ap:,~ar. Pro:x)s':u :.G:' 35(b) na::cs i'.. a
r..isden2anor to fail to "P90ar. Furthcrr:ore, the
proposed articles n.=.::e it a 'isde;!c"nor to refuse
to .... ive evidence or eivc it in a 'anneT :Jrovi<;ed
b~' t:\C :.GL (For con~elJPts see C.S., A. '. 32.)

3. Profoscd .\G:,l 35(b) docs not cont1in the pro';ision in
A. H. 23 [i'rine territori~l CO'lrts juris(licti::m.

4. Pro,oscd '.r.: 35(b) c.loes not cont'iir. the provision i.'1
A. ~. 23 '."'!'!ich brings .dthin the scone of ch'J.pter 6
of the Act of :'arch 4, 1909, acts co:-r.itted either
before or in relation to :>r~c"'ecir~s of a r.~ilitary

tribunal or b'J;trd. ::ost of the provis'!.ons of that
chapter '1ave reference to arts com.·Utted in relation
to na:1Y court of the United States. 11 There is SOJJe

doubt that .3. court-:'larti31 is included in the 'quoted
phrase (" °L'1throp, ':Uit'lry Lm: and Precedents,
Reprint 1920, p •. 4.9). Cert3in provisions of the
chaj)tcr, houever, are broader in ::lcope and (in the
v~iterls o,ioion) enconpass acts related to ~oth Amy
and llav~r cotU'ts-J""LE',rtial. They include:

Perjury
Subornation of perjury
Offer to ju~~es or judicial officer
Acceptance [Of briby by \.i.tness
Blackr:lllil
Hisprision of felony

5. Expert wit~s.!:!!., -- The c:-.lplo:iT:1Cnt of cAPcrt witnesses must
be authori~cd by the P~oy convening authority as opposed
to the Secretary of the Navy.

I\t. Rece::! :cndations

l(ee~fe Renort

II" "here the tcstir..oYly of a ci....ilian witness is essential in
a trial b;V naval court~rtial, injustice r.1A~· result fron lack
of !J0wer to require attendance. A Cen.'": ral court-~rtial should
have statutor:," po",er runnin& throug.'1out the i..fnitcd States, its
territories and p05s055io:15, to iS5uo !'J'OCCS5 to conpcl the
attendance of civilian t'it..,csscs. Any such ':itn~ss who ·i.lfully
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nCflccts or refuses to a9~ar, or r~fuses to qualify as a
':itnoss, or to testify, or produce docu.:.:.entary evidence './hich
such person has been lcgCllly sub:"'Ocnacd to t'roduce should be
dccrJ.cd guilty of f. nisde,":!Ca.,or. This :'O\1.:!r to punish shodd
not be liMit3d to pcrs~r.s rc~iding in the State, T~rrit6ry,

Possession, or District ":here in the court is huld. 1l (p. 148)

11'11... ro th... dcfcnd-nt cannot afford to pay the c;~nscs of
his 0'i"1l'1 ,titncssos, a..--:d th':! j:.lCr:c advocate is satisfied as to
this and their nuud, th~ go,~r~nt should ass~c th~ financial
hurd,..;n. ~ special fund' is necessary to r AllO\'O this fund fran
the !\:.gular I~a.vy budget. If Congress appropriates Money directly
~:\r b'r ' Y..:lar to th~ usc of the Judhc Advoc~tc General for the
purpose, thoN is no danger that budg.)t difficulties l"ill pre
v.'nt a dofundant having noc:dod Hitnoss..:l"'." (7. 149)

IlRECOJ.1:ENDATIO!iS :

•

"(2) :\rticlc 42 (c) should be repealed, -1.nd in its st~ad

a ne~·1 articl~ should be enacted, provided that an~r person
subno..:r.'lcd to apgear as a ,"itness bcf.JI'O A. general court
martial, a s~~~y court-nartial, or a court of lllqUiry
of the naval service, vmo '~lfully neglects or r~fuscs

to appear, to ~9tify or to produce documentary evidcncc
Which such person nay hav\.! bo..:n subpo.:.!nacd to produce
shall ce decmed guilty of a misdct:lcanor.

n (4) The jud:3c advocate in his discretion should b.J authorized
to ordor transportation at c;ovcrnr.1..Jnt ...:xpcnsc of lIitness0s
for def-.:nsc \',hore it appcn.rs thilt th~ d~fc:-,dant is ..ithout
mQ~ns, ,nd Congress stould be asked to ap?ropriatc a special
fU!ld outsidr the rcbUlA.r lJavy budget upon '·:1i..ch the Jud[e
Advocntc Gcncra1l!1a.y draw for this .'1urpasc." (p. 150)

2. rlhitc Dr~ft

Thero is no provLsLon penalizing failur~ to co~ply ~th a
subpo.::r.a. in tho lhitc Artic1J:ls.

·_ 3. i:cGuirc Draft

".!\rticlc 9. "itnl"..sscs.

"('l
I:l3rtin1,

Process for.
i'.nd a courlof

A s urnary court-r.J.3.rtial J a gcnc ral court
inouir.1 of too nilv:'J. servi.ce sr.all rovc
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pOller to issue lil<c process to cOr.l~.::.l 1.rf.tncsscs to ap;xC!r .end
t )stify \:hich United Stat~s c?urts of cl~irli.'1<ll jurisdiction
~thin the St~t~, T~rritory, or insular poss~ssion 'ncr, such
navel court 5:1<,:11 be ord....:r"d to sit fl.-3.;.r l;n-fully issuo. Such
proc.ss sh311 run to 2.Il.J p.....rt of tho Unit~n St<;.t.::s, its
T.::lrritorios nnrl ·)oss~ssions.

II (b) R..::fus:,1 .2f !'"i.tncss to l.r~·- :lr 2.!. Lst if~·. ..L'1y ~rson
subpo..mae:d to a:",pC!l!" IlS a "d..tn",ss before a SlL ;,ar:; court-ru:.rtial,
a BunCr[~: court-tJartial or C:'J'lrt of inquiry- of the m.vel service,
t':ho wilfully ncc;L':':c.ts or r::fus~s to D.p:,.:~r, ~r rcfus::s to qualif:r
as a wi.'t.~os~ or to tcstifjr or to ""Jroduco d')c',ll·....:nt<"!~-:r evid",ncc,
'nich such ~rson n~7 ~ vo bCjn SUb)O~l~OU to )Toducc, shall
be decned guilt.y of a :Jisdcr.:c::.nor, :or . luch ..>uch .Jrson r;:J.y
be prosecuted in t:1~ district c~urt of thu '.Init..:d St:l.t~s a'1cJ. roily
bo punishod by '" fine of not ";ore t;-,::.n r·500 or if.\~rison.~nt for
not c::cc.Jdi.!tp: six ~ont:ts, or both, -:.t the discrction of tho
cow-t: Provided, th... t th~ f~~s of 3liCh ~·.'itooss ::md his nil.J"lgc
at th~ ratcs r~-ovidcd for rntncsses in the Unitud States dis~rict
court for s'!.id Sb.tc, Tcrritor~r ar insul"'.r poss~ssi?n sh.:lli be
duly puid or t..:nc!crcd s;'!,id l,litncss,rr

First ~llnntin~ RODart

II RecOrl.r:l,mr'ation; An a::lCndn nt of p..'1ragraph (c) of Article
42 of the Articles for ttl.,) Gov.Jrnl':ent of tho N~vy should be
songht nnki:1~ the provisions nm npfllicablo in r.,;spoct of
witnesses subpo,Jnacd by gon ~rn.l courts :"!.;rti.:"'.l 'lpplic'!.ble to '
rritnesses subpocna~d by surr.·....r~r courts r1'l ..·ti....J.. 1I (p, 27)

Colon.:)l Curry r.Jconncnds tho fallo'::in"" ch ....nGu in :Jr,')posod·..Gll 35(b):

nAn~r person, not subj-.lct to the Articles f()r the Gov\3I'Tl!.~nt

of tho r,~vy, 'rho, duly su0l'o...:nacd to <lppo:-or 'lS n Hitness before
:l. gencral court ~rti3l, sur:v~'lry court ncrti·ll, or cn officer
of th~ arT'\l.Jd servicos or ~ civil offici.:'.l d~sig~tcd to t.:\ke
his deposition, or court of L'1quiry, f~ils to ~pp0ar or r~fus~s
to quality 3.S a y~tncss or to testify or to eivc his evid(;nce .
or to ~iv;:l it in the l'!cnn;J!" )rovid\l:d by the:se Articles, or t:ho,
duly subpO<..ln;lcd to prorlt:.ce docU!:lCnt;'l:'y or r .. "'.1 I:vidcncc b...:forc
;'l g~ncr~l court r~rtial, sup:~~ry court n~rtiul, or an offic~r

of the trl~d services or a civil offici,3.1 dcsigrmted to t..'lke
his d_position, or court of inquir,y, f~ils or refuscs to' produce
such ovidc~c;;;, or ~'ho ixlhr.v;:,s ·,itn cant 1.:pt to th.... court, sh:.ll
be dccncd guilty of a nisde.~:mor * * ..... II
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v. Co,l1..mt

1. B~~ its torns.L -. 23 ....::·plics to persons not subj<.lct
to Military laH "'.ne. )roposcd ,,12' 35(b) l.pplics to ~rsons
not subject to the A(:·;:. It shoulj b... considered 'nether 0;'

not thes::! ;Jr.:>visions ·SI1;;uld be 3cn".rnt..:= fro;'"', .. codo of • iEt.'l,.ry
jt.:sticc.

2. In li:ht of 18 U.S.C., S~ction 1, it is unn~COGS~Y to
1osi~n~tc the crir.c of rcfusin~ to ap~ ....r or testify as ~ ris
dl::nc::nor.

FOL - 4

23



•

•



•

...

A. '. 24
P. 1

Unifor;l Coc.c of ::ilitar:' J~stice

Subject Cor,lpulsor:,' Self-Incrir.ri.nation Prohibitc~) ,l. 24

I. ;\t't"\J' Provisions

1. ~rticles of 'ar

11 ·u7I'. 24. Cor.lpulsor;' Self-Incrir.l.ination Prohibited.
":0 ''itnzss'before a nilit:l.ry court, cor:rissio:l., court
of inquiry, or bo~rdJ or before cny officer con(uctinG
:.n investiGation, or before c.n~/ officer, 'lilitrr:t or ciYU,
dcsi@1~ted to take a d~position to be ~c~d in ~virlcnce

beron <l nilitary court., cornission, court of i.'lroui~·J or
bo~rcl, or before an officer conr.uctL.'1g 1.n investi ;ation,
sh:>~l be cOl,lyellcd to irlcri..!rl.n to hi.J1.S~lf or to 'l.'lS~ ~r an:,'
"u~stion the anSVTzr to ',,;ich -',r",:! tend to incri.r:>in"tc hL.....,
or to ans''Cr any qu..:stion not aaterie.l to th~ issue' -her:.
!uch ans',:cr nisht tend to dcgrp.de hin."

2. Public L~w 759, Beth Congress, Ch'~tcr ~25, ~f Session

"S~C. 14. ..rticle 24 is ~enc:ct4 to r d:'ls £0110'·.'s:

II !;T. '24. Compulsory Sclf-Incrinin"l.tion "ohi'.Jitcc.
'!o 'i.tness before a nilit"l.ry court, cor.mission, court of
in~~iry, or bocr~, or beror~ ~ny officer conductin~ ~ io
vcstig'tian, or before ~ny officer, r~lit~r7 or civil,
chJsiGn"l.tcd to t<:!.kc a rl')~osition to b. l'Y'.<.'. in cvid:)ncc
befor') :: militar~' court, corYuis:;ion, court of i:1quir~r, or
bonrd, or befor') cn officer conductin: an invoJstic··tion,
sh·'.ll be cOl.lpcllcd to incri: u.n"',te hinscl! or to ,",om "Or any
ou· stioo th.:.: IlSYter to l'hich J!l1.y tend to iucriJr.in..... t..:. him or
to answor; any I"ucstion not m,:-.tcri~l to the issu;.J or I.'hen
such anS,ecr r.ti.ght tend to ctcgl''\dc him.

liTho use of coercion or unlaHful it"!f1ucncc L" any
r.1:".nncr \/hatsocvcr by any PJTson subject to :nilitn.ry 1......";
to obt'lin ~ny stnte~entJ ac~ission or confession ~r~J ~'Y

accused ~crson or 1i.tncss, sh~ll be G0cne1 to be co~duct to
the ,rcjndicc of ['ood orca...:r an(l milit 11':' eisci 11in _, and no
such $t[tcL~ntJ ~dmissionJ or conf0ss~ ~ sh~l be r,c~ivcd

in cvid:mcc 1:1;:,' "ny court-r...::rti.:'l. It eh~ll b..: th:;:: ('uty
of ~ny !'..lrson in obt~ininL -.ny 5t ...t~:;l<Jnt fror~ en ~.ccuscc;. to
l~visc hin t:y:t he (~O '5 not h"'.v~ to [."*0 '11l~' sbtcn~pt ~~t

:"11 r~c"r:!inz the offonsc of "hich ho is :J.ccUS~::l or being
L'1vcdi&~tcc!, ~",'1d th.,t ;my stClt...:r~cnt \):,r th: 'lccusctl ...1.:r be
used as 'vid .!1C":: ...g~inst hir.• in " tri .1 ' y c.uri.:.-...:::.rti....1. II
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II. II~VTr Provisions
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1. l.rticles for th~ Gov...:rrL"1'Jnt of the United Stn.t:lS jj1.vy

There is no provision in the ilrtic1es for tho Gov_rpr.~nt of
the "~v;; corr..::s,onding to ;\. ' 24. ~c 29th1 60th 1.lld 68th .l.rticl..::s
for th.:! Co"/.;.rx .cnt of th~ Pnvy 1::." do' n r:u. s of "vi'; .nc,) for n.wal
c')urts md bOc'lrds. In nonc of these is Ils::1f-incrinin:'.tion l1 in'lo1";.:::d.

By ::Xccutivc Orner of th.:! Pr..::sidcnt, .:tpprovcd 5 ;:3.rch 1937,
"1~.::.va1 Courts .:md Boards1 193711 "as issu,;)Q for th... cioverru.:cnt of ,ill
porsons attu.c~cd to the Hav"!.1 service. It ".ms rcC"uircd th~t such :xr
sons nekc thcns~1v~s ~cqu~L~t.:::~ '~th, 0 b s c r v c , ~,d com ply
t"ith t~e provisions C'1nt:l.ineC thJr..in.

Scction 235 of ll~~1.vlJ,l C)urts nnd Bon.rds , 1937'1 coP.t:l.ir.s the
fo11o~''ing !1Tovision:

I1~C Constitution prl1vid...ls th"!.t :10 :"'l rs~r. sh>.ll be
co!"t~llcd to ivc "'.n;r evidcnci..l ~r,""l.nst hir.sclf. Tho.: ""ro
hibition of the f: fih cncnGn:mt;.:".inst cO;.1~lling a r.un
to 'ivc cvi~mc.::: J'>.inst hinsolf is ~ :>rohibit:~n of the
usc of ~~ysic~ or nor~l co .pulsion to ~A~ort co~.~,ic~tions

fron hi;t nnr' n0t ':'0 ~xclusion of his body :'.s cvic.cncc '.11cn
it is t".... to r:.·....l. 11

Pro,osed Ihvy Bill:

AP.T. 49. The Secret .... ry of the Ihvj' is authorized
to pr,)scribc , ann to lndify fron tir.'tC to tin0 , th~ rules of
pleacin~ ,~d ,roc,)cure , includi~r, ~d~s of proof, in pra-
ce :dincs beroN nn.v~l courts rortinl, otil,:;r o;>,v"!.1 tribunals 1

- nd fpct-fin,iinG bor'ies ,:'.5 \',i11 insure th.:l Q:1f':lrcoment of
discipline Ilnr the f.'\ir und iJ:1.partil'\l nc4l'r~ nistr"tion of
j~~ticc in 'the United st·tcs n~v~l s01"vicc: Pr?vid~0, Th~t,

insof,"\r fl.fi ,~p.)lic.ble, such CIOr:l.::S of ,roof sh'111 follow th~

1~\I of w vir:~ncc ,rev",ilinG in th..:: (lis"...rict cnurts of the
Unttod St'ltcs '" the tri,"1 of crifJin"!.l c.ses: Provir'ed
further, Th~t nothing contr~ry to or i~cl1r.sist~!lt \~th-thcs~
:.rtic10s sh-·ll !:lc so "'lr...lscrib0d.

III. Diffor~~c~s

Public L-"l.\"! 759 c:'!.rri-.;s f~r- ":'lrd in st~,tutor3r forn th~ funcl..:l
ucnto'11 ri 'ht ~E"'.i.,st coj~tpulsor:r solf-L'1cd.Ll~n~.tion "'u".r~t.)cd bv the
5th ,.uendr:1...'nt te the F...ldcrJ.l Constitution. It )(;S furth r ,"":n(~ '"'1"0

vic...:s th"1.t " ,~t!l.-=ss r::.:· n:)t ?.J c:::.ll,,1"1. u 'On to -~ns~!Cr:l qu~stion th....t
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is ~ccr3~ing, vmcthcr or not it is m ~ t c ria 1 to th~ issues.
But for such s tat u tor y provision, the rulo \~uld be othcr
'1-_'150. '\s said in 70 Corpus Juris, in paraer~ph 894 on page 740:

lI.\lthough it has b~cn asserted in .:I. nunbar of
cases that a .T.itness ~.y refuse to give ansvmrs dlsgracL~

him or exposing hiLt to infc:u-.l.y, th.1 g..:ncral rule is that
u n 1 c sse x C use d b Y s tnt u t 0, (not
5th .~ndrJCnt to Constitution) a ~~tncss ~ not b~ excused
from an~1cring a qUustion on tho sale ground th~t his answer
1rill disgrace hin or bring hin into disrt;puto, ':hcrc it con
cerns a nat t c r 0 ate ria 1 or r c 1 c van t
tot h cis sue 5,11

citing Broy.n v 'Talker (U.S. Sup et) 161 U.S. 591; U. S. v ThOrJaS
(Diat Ct) 49 Fed Supp 547. 'The states Tnich follo\ th~ above rule nrc:
Arkansas, Indiana, Dcl.euarc, Illinois, Kcntucl<y, :!ichiban, l~issouri,

Nevada, Hew Y:>rk, Ohio, Pcnnsylvo.ni.:l, Utah.

The proposed t!J.vy biD_ authorizes the Secretary of the
1Xlp3rt~l'Jnt of the tf~vy to pr(;sctibe rules of pl.::<!.dine .:md procoduI'C,
including rules of proof, lltro.t, insof:\r ns npplic'lble she.ll f6llo\1 the
lm1s of e viC. e n c e in the United StatJs District Court II •

But tho rule against sclf-incrinin:l.tion is narc tho.n .::l rule
of pleading or procedure or c. rule of ~vidence; it is n constitutional
gll,'J.rontoe. trot so arc ouostions that t.Jnd to dograde. Under the
proposod iJavy bill the Sccrct".ry of thQ Ikpnrtrnont 'Jf the Havy nieht·
lawfully pr':!scribo regul::l.tions as to questions ,rhich tend to dcgr<'\Gc.

IV. Reco[n~ndcd Provision

That any provision on this subject fallotf th.J lanCU,1.ge of the
prqscnt Article of ';ar 24 by providing that no l'Iitncs:s s~:lll be coo
pulled to BOSHer c.ny question not rw.terial to the issue ",hen such :msHer
night tend to dc:;rl!.dc hin.

V. COrnr.lCnt

The practice of including in state codes r~lcv~t constitu
ti'mal provisions in the foro of st1\tute5 night )'011 be follo":'~d in
a codo for tho·Gov~rnncnt of the ~rr.£d Forces. In o~r~tions overseas,
in ti..n:l of \TOll', a paucity of rcfl..:rcnco u"terial on courtw r:urtial
usu'!.l1y prcvnils. The code should spc.: ....k out clearly in every rcs~ct,

includin,3 ",ithin its provisions basic constitution1-1 gU=lrmtoes and
lirdtations. l:any ".flo ~rc c~ll~d upon to adninistcr such l-.rt <:LTC
unlc-'rnorl in the 1....". Unless c'Jnstituti"mal pl'ovisi "'ns ."!.rc refiected
,~thin the codo, tho n~tur~ tcnduncy is to not to vcntur0 bQyond tho
exact lancuage ')f tho code. Rcv..... rsals by c'lurts and criticisns from
th.:: ,·mor ray be :".voidcd by Nsort to such a d.Jvicc.

J.P.D.
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Unifo't':1 Code of "ilit~.r'· Jt~stico
-- !

Subj..::ct: DepOsitions - ~-rh~n adnissiblc .....ne bc;;Ior "hon tC'.::C:l,
:,: . 25-26.

I. ~ ?rovisions

1. Articl~s of ar

U;.RT. 25. Dc!'Ositions - .b':::1 .L~"1issil-,lc:.- .. cal:' a.u
thentic~tcd daposition t,:::,!pn unon r~a::iOn".blc notice
to the o?:,ositz party r.U:" be r..;". ~ in 0.;\'i-1 :~C~ ..... :' r" "'.ny
nilit~rJ court or c.,. 'cissien in :In:" c:'sc :J.Ot c~ri .::l,
or in an" :,rocc~din6 b.::forc .. court --f L'1.quir,;r or a
nilitars board, "if such dC:1Osition b.... t~y-cn '-~.n the
witness :-;.:sid.::s, is fauna, or ::'s ~.bO.lt to ,..0 bc:rond ..
the St~tc, Territory, or nistl'ict in ~'::ich th.J court.,
conr.ri.ssion, or brer::l is ord3r- ....u to si , or be"o:":,: the
distmcc of on;; hundred: .iIes:1' ,,1"::::. "'1,-c,_, o~ trir.2..
or '1~,rL'1g, or >"hen it appo.:lrs to th'~ s,,-tisfacti n of
th. court, CO:niS5io!l, '~(\"1r(' or ·l.....p:):.:::t.L.... ~ ltlt~orit:·
th".t the -:Titn,,:::s5, by r ... C'.son of "'(;, sid<n":!sZ>, hoC:;ily
infir..:ity, Liprisonrl."nt, or ot '4r~u.~s~::,bl~ c ·ts:, is
un~_bl_ to ~ppc,-~r 'mI' tcsti:!'y in "::rsol'J. "t th..l :-,l~cc
of tri:ll 0r ~,J.'l.Tin3: Provirl ...I, ':"ho.t LStlll.OI1',· b'~
deposition .......,y !::lc :.dC.UC0ct -fOrt'".. ·.:l~~n3" in ~ .,1.1:.".1
C"1.505. 1I

1I·'c~,!,. 26. D-.;oositions - B.~for, . ·10''1. t",k..lll.. - 1)' ;Jos-'
itions to b.J rea.d in cvidcr.co b. forc '·ilitp.r:r -:ourt5,
connissions, courts of in.... uiry, ')1' ~.1ilit",.1'~r·bo~'rds,
01' io1' oth,:r usc in r,-lilit".r;{ ,'l ....l.Ginistr'l~,ion, :.i:ly bu
t~~cn b~:forc a.rr.nuthcntic~tudby ~n:r officer, ni1itary
or civil, ~uthorizcr: by th0 )..-;:,:s of the PnLtcd St."\t~s
0:' by the )...1.WS of the pl ".cc -h,.;r th(,:"1 ,")o!l:'...tion is
t:'.kcn to <:.-r'.ninistcr o.J.ths. ll

b. The :.rr..y pcr:rits i"1troduction of !c,osition h;; O;1>Josit..:
p:'.rty ":h:m not used b~r thu p".rt~· for ·~or.t SOOU1'_'-1.-

C"O: p. 123; CC' 280~75 (1915) IV B'ill. '",G, 2?9), "rr~
.1so p~r'~ts us~ of Gcpositi~n by rrosccutio~ in clpiL~l
C3SCS \m~r~ c)~r~ssly co~scntca to bv the ccr~n~c ~~c
or f.lLscntcd i~ court. ('C;: p.123; (;".0 iI'()" 1693' (1941)
III Bull.J",~, 135; Co' 280~75 (1945) IV Bull. J:,G, 229).
)i:x>sitions t~{..;n b::·forc th.. ch'1rc-cs ":':'1';:;' r ...fcric~ to
triu :,.r...: to be tN"tcd as :'. ~.~ .:lffic'-'vits (Co' 162743
(1944), Die. Cpo J:,G 191<-191,0, p. 209). " 25 and 38
'".re not .3.p.)licabl.1 to th..::: trial of _n .:nc.::I codJat~,!",t
t:y "- rilitro.ry cOrJoi.s'3ion for viol t.ion of th~, !."'."s of .
tr'.r. (.~ ..pl.ic.:o.tion of Y<U'1C.s:lit.." ".: .. Y~hit.. v. Sty.;r,
66 S.Ct.340).
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2. Public Ul.'," 759--80th Co;lGr_ss, Ch ....pt.... r .s25--?~· .-...::sslon

I!'RT. 25. D:::posic..ions - 1:. Po •••:'ssiblc - .• duJ..;:t
:l.ut;l,ntic~.to"::' dc[-osition "~~:...:n J ..., ...".:;~E.::bl~ l,.,tic0
to the op!Josito i1-".rt:· ~,. b..! r ~ .... vid :nc.... b.::lfor~
~n:r .ilit:>.ry c'Ju::-t or c':\ ~ ssiol"l .. .1"' CJ.S': not
c".pitol, or in :my !"Jroc_ L 'f"~ ~ ell,':' of in-
C"uiry or ;\ :.!ilit.::.r;! bocr", i; su...; .J,. .:'or: b ....
t ....:.k.:::n \.'j1on t~1':' '"itr.css·r_si.:..... , is rc:: J or is :.oout
to ';0 b,::yo:1G. t!'·:;: St 1t... , Territor", '-'r .1:::;+ i~t ii.
l'hich th.::: c~urt, cOI:r..issio1, 0:' >o-.r·:2..s ..... :'.,":
to sit, or 'Q.:::yond th_ cista1c .. of 0.. _ ~'r -'.. ~:il:;,
fro!"! :'hc '"'Jl='!c0 of tri:ll or hc~ri.'" , cr ~'h .r: it -:-J:'- ':'$

to :'IL se.tisf"'.ction of th' wart, ~o::T'...i:;;sion, ~-:.r~
or :.ppointi'1C authorit1f th"'t t:1- 'it.:1.'55, b:" r~"";on
of .&:', siclmcss, bOr'ily ir.fi~·rll.t~r, i:'pris-:.r.. '.:: ....... , ::'r
oth~r rcason"'blc c~usc, is un~bl~ to, or, L' fo~i~
pl::tc.:::s, bccaus:: of non~.D.::nnbilit:· ~O ,roc::ss, !'c
fus~s to, .J.p.:>Oar <:.ncl. tcsti:'~r i.n ? .rso:) "'t tr..:: ')1- c...:
of tri:l1 0:::' hc~.ring: P~·TJ~.,'')~, 'Cr-:.t t::sti;:or)n~' b~'
~ ·t· . j. --d.. --+. d f . ·t 1....:?osJ. :.ocr. _"'"~r )...: :-. c.uc:.. lor "t";, ,..ns.:: l.n c~.;J). ....
c~ses: Pr"wi".::i •.'u"t~..:r_, Th:1.t . : ~ositi.on . :~..:; be
ro.:. :,.d in c':i:_~:'I"Cc in :\n~' c~ ... ir' ; h';'ch tl:~ 1c<>.th
p;,;n1.1t~r is <".uthoriz.::d "y 1"0" '.Jut is n')t 0:.-:.d,~torJ,
\the nov...:r the 1.!Jpointir. "uthori ':.:. sr,.·'l:!.· h"v -' ,~ir _'ct.:::d
thc.t the CC.SC b..1 tr ~ ·.t,;d :!.::> !lot c ';It 1, '1.'1,-: in such
n C:-.S0 r~ s(.:nt~nc(; of d~ath [1c"".:' n~t Ov' ··.r~j1.lctr:0d b~"
th,) cO'J.:'t-~.;2.rti:'l: :l.n'l Jrovi :cr!. lO·,.·th0:r, Th,.t at ",""'y
ti: ~ .:::.ft·;:lr' dlL~r,:.Js h-;;; b:'cnsiO'l::;~-provi~,...::r~ in
~rtic1~ h6, Clne' PCfON th.:: cb'll'~cS h·w.:! be.-..:n 1'(.:f,;)rrcd
for trial, ~y C1uthority CO:i)0t .ut to ,1.:)poi:1t ~ cQurt
r.k'lrtic.l for th: :'riJl of such cn'\r:,-,O <'1,".y (ksiL.J].:'.tt:
offic()rs to r.:lprJscnt t:).) ;r~3,'!clttion n~ th.;; '.:.:l
fcns-::J ..-:.no r'J!J,Y' <luthoriz.::: suc:,offic;:;rs, UJon du~ no
tice, to to.kc th:. de 1ositior, of ".n~r ,,-itn::..ss , ".."'lc. such
d...:position nay suuscqu~ntly b .... r .c~ivc~ i~ ,;)vi~~nco

as in other C<lS;::;S. II

b. ."rt. 26 H"S not .:'.ncr.·1,c,--l by :>.L. 759.

II.

1. !.rticlcs for th..; Gov;::rn.-.cnt .o;f th_ Uniw,1 St I:.I,:S :' ...vy

:1.. ":,fl.T. 63. D.?Ositions in n"!.··;'1J. courts.--r:'1~ k
positio:ls 0: . i.tn.:lSS_S "ay ~.: t""!{~n on !'....a~on"blc
:lotic...: to t~..: o~700i.t .... l'ty, :Jl(' . L n 'uly 'l.uth~n-
tic:\t_ ~ Jr..:'!:' b.:l ?ut in .::vid nc~ b ,for, n"".V·~l c,,·..:.rts,
.:lxccpt Ll co.pital c~S'"'s "'---:.,: C",scs '·h 'r' t1 •.:. punish
rent n'1y b,-, irJprisoni:-..;n:' or confin.:::.:.cnt :01' ,nrc th:l.!l

on: ~'.r as follo,lS:
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~irst, dv?Osit~ons of civili,~ 'i~n, ss~s

r~siding QutsiGC: th...: .:it ...+~, T~r::"itor", or
District in . -hich 'l !;-'v,l ;::>1.':'1'-::' is rtl"zr.... r:
to sit.

S~con·:, d~90sitions of . ::-sons i;1 t:-.~ n"':v:u
or r.ulit~r~r s_rvic [,t t: :".-3 ' or l'_.si·:i:1 Qut
sid..:: th"" St~t~J T.:.rritor··, -'1' Di.:;t:-ict i .
•'~ich .... n-Y-.l co'.1rt is 1)1" N to s1"', ":;'~ . he>
"'rc u!'ld-:.r orc~,""rs t? Co cut i'" 0 ::: .ole,'. S~ ~~,

T.:.:,rito:;:·, or Dis~rict.

25-26 .

Third, ,:11.:1' SUC:l n~...,~l COllrt is CI'IOV !l ~ on
';:.0"'1'1"' ::l. v.::ss::.l of ti,... :':r,it~d St '.t. .•3, "'l!' .:l.t -;.
:l~..v;.l st .....tion ..:;It . ithin ~n:' St ....:..:-, TC1':"ito"''',
OJ' District. of th,. ":1it... -'. 3t ...5, th.... :.. '")0.5:1-

tions of ':i::.n~ss.::s _,- "' b t :~.:.., J"!' ".' ,':>.:::;
h.;rci'1 ::rovir..:.::l ' hcn)v·~r such itn.-:s:::;;5 r .ri,:....
or erc st....tion .... ~t such ~ ~ist"'nc~ .~~1 the
p1 C:l "h .or;:: 5::ti '"' 11"v~,l court i=:; or'.r .' t. ..... sit,
or ",1'''': ....bo'.lt to -0 t? such r':i.. :'-nc~ ,'s, in th(:
ju:;t~nt 0: t=:, conY'ni. ".lltb',r.:.t·:, ~ul"' r~"v\::r
it inpt' '.ctic-.blo t.o sec ,.. tl.1.ir ,,}~r"s;Jn-l 'l.tt"::1
r':-.nc..:. n

b. Iinvy rul-.: r'.0..;5 not :)~1"r1it us...: ,f r..:l""O '.tion b3r op?Osit.:;
p.~,rt'T ')v(:1" ':hj..;ction ,Jf :''''rt:' for' 'ho., ct.... )osition '::'5

t;:.lccn. mst..;"-'"!. ". n.:\· r.l.:oosi'(,ibn '-~'.lst ,J tl.k·n \'i.th
court IS ;!,Jrr~ssion. O;-Cr'B, sec. '15, '1. 152). UThe
r ...fwrl tCl ,'1.110,"'.0 ~,Ct'usv~J, "0 (')j).,Qj·tW1ity to o'ot"\in
by d...position t..::stir~on~· l' , ....... 1" 'in, ~. :".t~ri~l '1 n 'nt of
tlk C ,s--' (~cnLs hm thJ ri 'h" 'o'~ r·.l1.1 ·-.n' rNC (lC:
f,Jnsl~ "In"' 'r~s th.)r for .. ""1' j,'ici"l,lt (C:D 4-1915,
p. 156; C:"I') 6-1947, ". 192). Lii:it:--ti')i1 of s.r:t.... ncc
1Jh...:n ::. '~')osition is u.s; (1 {,,/ y>1'"s,Jc'ltion "~·pli";5 ,xl1y
to thos. s'Xlcific~ti6ns into hich vir' ,!i.c..: in;;'ro(!uc,Jo
by L..;::,o51tion -.int,~rs. C:Ct'B::: ;c. :"L, • 232; ,.....0
2-1944, p. 272).

2. Prop0sed .;.J.v:r Bill

... 1I .•ffi'. 36. ~C(;!'t in tri~.l=:; b~' C0urts- ~rt::':.l :)f ,f;__ns~s
in . rhich th..; r.-.ri .u.! ~u.'1i~hrnt is r' .th cl'1 •..... r :.~,ticl.::
8 of th..;sc. o.rticl:;s ~l~ n t ':;c;1t (I b" th _,,",-v.i:iUl'

1i:it... tions ~f piL..ish;-~..::nt ·!·.t.ch th, 7~,;si' .nt ":- !";"VC
pr~scrib ....~ ~.,o:'..,;r :,rtic1. 33 (i.) ,f th~s~ :.rticl~s , ....
rl.uly t:.thcntic ....t~~ Co ... osition tx<~ n u~on r· ~.50n-blc
notic t" the n::,:x>sitc -.rty ,•.,;:, r -.' ir~ cd" _:tce
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befor ,ny n~v~ court ,~~n it ~~ ~rs ~, ~~~ s~t

isf::lction of t::~ ,jut'gc ~(_;\'oc:'.t f" th :...::-.....r'~ c"urt
:x'.rti.:llj or th s ..~nior :....r·· )";;J - f .~_ $'J,; '",''' C urt
::,rti ~l, or th.:. ,'_ck crurt-rort' -1 .."'fieer, or th..; 

'T'- sid, nt of the cOur't of i."-'.lir;·j t .. : th0 .1.tr:.....ss,
by r ....~son of ~~ath, 'r.~, sic~._s~, b~·ily infir_ity,
L....prison.~nt, or r.li.lit"r:' 11:."'C 'ssit·" _~ ~'1.' .2..:.: t),
or in for.:litJl ::>l"'c~s, b~c"'u:::,-, of r.on ..._n'- ili:;'.
to ~roc :35, r"fus~s to :'.:,~,' n' t_s":.if'; i:: :,",.::rf:":m
'l,t th.:: ')1- c...: of tri::.l or h_a1' t!".: Pr"'vi 1 .•', i::"\t
th :lccus,,;:!, or rl.::f..:nn~_.,t, "'.n 'is C;W-:-s~i:- ~r :.
r_pNscntrtiv..:.: of th_ o.ccus ....(l 0'" "'e!.:1· _'1t. if 3"J

r. ...sircd b" -:ho 'J.CCUSC(' or r..'2f,mn:·r.t, 5:.".ll t, -i·.-...:n
,om oP:'Jcrtur:ity to be :'rcs.... :1t ~n"" croS~- ,;.·.... inc "ny
n.:;oon.;nf. -.g"'iast the nccu':Oec' or '~cf· ,",\.~,~rr':, 1.'11..::5s
th:o S~cr.;;t:.r:r of the [w:' has, i:1 .. xt~·';'l)r' ::1."'r· c cir
cu..:st:>.r.c...:s, ....},.'!'r~ssl.v "utho:.. b ~ t:l t:,y':in'- .)-' tho
0':';x>sitirm '.:ithout th.:o,r-.:-:tin. o~ such op;Jortur.i.t::'. 11

!II. Diffcrenc~s

1. Public Tb \' 7"'9 -.!".I' tlw I!avy 1=.,'.::2 1iff ~r in th follo~"
ing NSP"':Cts ir: -1-,;:.... ;:>rrr:iaions :'or :':1'4 ta:-:in' of ('e,osi
tions ...ne'. th-::ir ._ 'r.rl.ssioi1ity:

0-. T:\,..: :.rr.\:T rules r>r,,;vid~ for ti1u uS'. of :4,,, positions
\'fh... n:::v.:::r t:~...: rL. ·.t:~ ron.-:lty is -.utho'tzcC: but. not ..I'mc~tory
one the '\~;1oint~'1'" :,·....th?rit:r h~::; ·:i" .ctoJ: th~t the c.1.sc
b.:l tru'lt ;c) "'F r.,..,t. C1.pj.~,· J., in hich CC.SJ til\.; court l"':.y not
c.dju~~.:;. (,11 .... ·:.:..'''.ih p.... r:"l'uy. Th... l::,-vy rul0s GO not )rovido
for :m:' discr.Jticn 011 th~' ;J:'.rt of th" c"nv.::nL'1.c.: l.uth(~rity.

b. Unl..~,",r the .','{'r~" rulJs, th..' court, ('.f):~·ri.ssio:!, ';)0~,!'d,

or :' lpoin"'in,~ ~ ,tl1'1Tity rtll,'s n th~ r ... :'l.::3on !,nr th... ·.... ;>osi
tim. Un~'..::r th.::: ::~.v:r' Bill, t:,(; ju~~"o ''.~~·J,)c:.t, ')~ th;::

.::"J,.:.:r'1.1 C lUrt ·"'rtinl., th" 5",.io1' T.b...:r " tll .... !O\L'l.""' .ry
c')urt r.i"'.rti-.1, t!l,:o r:!0C:: C'"lurt- '-r~i:~l of_'ir:: ....T .,;-r th .~rc5i
'\::nt of tr.~ C0tl:"t 'Jf inquir;r 'ill l'ullJ m th 4 :" :l.S"":; .tor
th..: ",)pcsition.

c. Th.:! :~rIJY [JNvL~l...s j.·r:-r J.S~ h!1 the: .'i.t:1-..:S5 is
b<Ton.... th.:! 1ist~_.,c ... of ')1"." hun .r~;1 . il... s fr?, til.....~1~.c0
of tri-.J. cr h_"'...·i.'1 .. , at' 1'~si-:l' s, is ~ un..-', :):" is -.o')ut
to ~} b,-,:~n~ th.:. St"t{#, "',rrit"'r::,', r ('istT'lct i.'1 7lic~
th cl"lUrt, cor.::ission, ':'1' b r ~ i!'l 0 ....• :' . to si7.. ':li.,.;
i:~';Y'bill ~rovi(1"':5 .;.. :on." its r ,"'5-:-.5 f:lr u~~ ·f 1....9 zi
tion, ·It; ....th -mc :-:ilit1.r;; n,:oc~:;sit··.
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d. The ;\.rc:y rul-.!s prt)vi(l.c fJT usc ,')f c'. .::osit:"ons by
the (l-.!f~nso in c1.~it-_l C:lS0$. The :"w:: :"0-,.,$ not incl'.ldc
this )revision but in :l c: '0 h".s ~:li(~ t:1~t th.=: usc by
th ~.,}fJnsc of G0position in ~ C~9it~1 c~s~ rtocs·n,t TO
~uc.~ th.~ l_",-"'.Xi.nun s ..mtoncc ,...,r "';.c-:.th. (C 0 -1944, p. 272).

c. ?L. 759 pro'1i1as fCll." th..: t,.,,~.in,.> c: ·... :J0sitions
:"1ft.::r t.h:: ch~rgJs h-:vc oc;cr. siU10r. but ::.~r,:;r.: r..,;r~r14.....1 to
trial lL'1r1er Jrd:rs of trL :,.~p')i."t·:l~· -u~.:~")rity ...... ~ ith
r...:pNs..:nt1.tiv.:;s of tho ~r':)siJCuti')n i'l.n: c.. f~"ls ... pr_s ':::1t.

Tho ;:0.\'] Bill provides fo!' tho.; )1' ;$:.noo ,,1" t~ .:'.cc!..:.:..ccd or
.1. Npr~s(lr.t:.tiv0 -·.t the ti;.~ '..If the t:-'.::in, OJ. t.ho ::.'.;-:si

tion.

.. ,roposcd' rc-,:r.:lft
considcrc0, rc~~~,C

of
;:'!.s

;,rticlc ..J~

follo' 'S:

the .""';-- .~

l1 ..·.RT. 36 (.::.) (1) :. (~..:positi:m :::'.~. bo t"l.!(Cn :::itror:

'First. B~,.. 1.grc':'r.lCnt of tilt: p".rtL.. s, ,riol' to
tho .:lsso::-b1ing of the coW't, or

'Seeon~. Upon rc~son~~lv n ~ic, to th~ o':~OSit0
pt,rt~r, :~ithl.!' '11"io1" or SUhS0qU'-'"1t t .... thv :.ss.;lnblinLi
of tl~ court, if it nppoo.rs to the s;'l.tisfacti0i1 ")f
the judge ndvocnto of tho G0n~r~1 c~W't :~rti~l, or
the ser,ior n.:nbcr ")f th..:: Su.",',; ,. or:' 0 .urt r .:".rti1.1, or
th:: ceok court-r:".rti"l offio,:r', or th::: prosid::mt of
tho c0urt of inquir~r; tint th", c:virl.;ncc s0ul':ht is'
oth:::r\',i.se ndnissiblo, ".or:! either th"t th..:: uitncss,'
by r.:.o.son 'Jf dC.:lth, ",g.:., sic:~n.~ss, bodily i,1finitS,
inprisonr,1Cnt, or ."!.ilitnry r,..:Jc0ssit'r, is un,....blo to,
or th,"'t.t he is not "'t.Ilun'1bl\J to ;JroccSS ."'.tl,1 r.:·fus...:s
to n9pc~r 3nr testify in p~rs71 at th: ~l"cc of
t:-icl 01' hCJIl':"inc, or tr.:-.t h;,; rc.sic...::s, is f')un(~, or
is about to {;Q b,~yonr th...: rlistnncc I')f 'K,~ htl.!1c',rcd
r'il¥s f1")o the ?lo.ce of trit".l 01' h.;:c.,in~ c.nc' his t.:::s
tin:my docs not seen to O.:l cl.~t::':"('in ...,tiv.,; of "'n ::sscn-
ti"'t.l cl..::n~nt of the c:\sc. "~n th, r ..;('Tucst :'0 t ....kc
~ d~?Osition is r~~~c subscqu~nt t~ th.:. ~s5erblL~~ of
th,: c·")u......-t, t:1.J ('..:::c:.sion 'jf the jU:4,:.:l ~/V'1C...lt.:l '1f the
G.}n.:lr<'l ct:·u1"t :....... :-ti<ll, s~;-..i"r ~.vnb~r ,;,f th..: o.ur:.:~y
cau1"t .~rti~l, ~nl ~~csi ~",~t of the c ,urt ~f L~~Uiry
sh"ll l:.>_ subj..;c-" 1.0 bcin~ ov.::rruL:r. cy th'_ c ,urt. I
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11(2) TIl..:: ~;ccus..:.:r'., 01' :~f n .~. t, ".;;'" '1is '::'lU!1
5.::1, fir ..... rcpr~5.;mt"'.tivu "')f tl1..: '1.C~":'5 .'. ?r :'.:;f..l:-'_{~"'_'1t

if so ,~sir.:::' b:; ~h_ ,,;ccus,," r (' :',,:,"-;it, &h"'.ll co
:i'l(.;n ~n op....ort,.mit:- t""> b ~r .3(;nt ",_: t.:.: crnss-
~x:'.- in..., ~ny (' ,?Q:lcnt 'l..;~inst t:-,~ '\c..;".\"., -l '11' <'..::r_..~'"\.'1t,
'.mlcss tho Sccrct~1'"r ')f t~l~ ::"'v·· h"':.z, in ;~r"'.vr-'i:1"'.r"·

circUTlst .....1C.::S, cX:Jr .,ssly ";jt:1"'riz.,::'l th t ~{i!"' - 1f th:
c'..)!'>osition li.t~10·lt th cra.nt.:.:,,- ,f such ,"':)"'r-:.unit·,.

11 (b) '. f !Of:ition t:,:~ n 0:: :"11'",,':1.' ! 1" -l.... s~cti..J!1
("':.) "'f t~,is ~rticlo r.......:· J if 'ul:- "''J.t''.rlt.:.c· t_ I 'n'':
oth~r:isc ....<'.:ussiblo ~.s Vl. _ne~, b ... r' c i'.'.::. 1. ,vi
c.ynce o"for.:: .... n:.-. n ....v ... l c")urt if it ~I)'!") .1'5 ......... +,~
s .....tif:!':lc~io!1 of th:) ju.t!.'C: . 'v-x:-:.t,', ··,f th, l.. ":':"1. !''''!.l C'V.l!'t

n,:!.rti ....:, such ju~:.:: ... "Iv lC".t... ",:ir.~ su":'2·ct. "o..:-i.'1?,'
I")v ...rrlll.2""~ bv the c· -..:.rt, '1" th .. 5U:-';~l'V C l:.rt .-.rti-::l,
or th..: :-:.)c'.: court-. l ....rti'l1 ')fficer, r tr,y _ rrt of .
inquiry th~.t ci:'h.;r th..:.: '. i.tnu 53, 0:· l' y ::;);'; of:- •....:.,.U,
....~.), sickn0ss, b;)r'':'l~,' infir::::'t,''-, i.. .. Jris;)'1,;:.....:t, Qr
I.lilit"'.r~.r n..:c.::ssit:', is un-t-!.: t, r th".t he: is l"!. ,t
"l..;.::n~bL.; t,) proc::.ss n r...:fus~s t J ~ ?P,,- r '\nc' tF-stify
in p~rsc!1 -.t ,ch...: ~12ce ,.,f trLl '1' I ·'.ri".-, 01' th~t
he I'\;sid..ls , is f"HWr'., )j~ i3 ~b jilt t? '0, r '.cnt,
b.::yond. thy "1.st-:'..'1c':: of ...... hun '1', ~ :;;'1.... 5 fr' J: th..::
pl....c..;: of tric.l or hc .....~in;3 ,~n" ::t<" t stL )r::r ~ ,-':3 :l'Jt
SC.:.JJl·(', .·tornin~tiv", nf "n SSJliti"l ~ r: nt ')1 th0
c~.sc, 0:' th::.t th" pr.,;s~'nt ,'h...:r";:·'.b"')Llts <J: ti,y itn...:ss
is un!mo~'n: Pro\'i,-'cc'., Th"t vlh_r· th .. t...,stL:on~T
cl)nt.~,in .... d in 0. t',,Ji-!:)sition is us.::''. "'·~i.lst ....n ::.ccuscd
11l1r1.cr the ~.uthf)rit~' of his p~r"'l;r"':"lh, ::'h..:.: punish':,mt
inPOS..Jl' \tith r.:sp{.:ct tn th .... sp..::ciiic'>tions i!l r":: ...;:1rd
tl') d1ich th..: d~):-,ositif)n is S"l u.s ... .-l 5:1.11 n"t .:,xto:.:nd
to r..J.:tth. II

2. The' 'hit..:: R.:lport, :.rticlc 16 (0), p"·G<.: ~5, Stu'ly
tlo. 2, I)rovi-~cs "'.5 fo11ol's:

11 (b) ~ 2£ rl~po~iti'ms. ';vi '~nc ... by -luly ....uth...:n
tic"'.t;Jc' r:o:.:positLm t:l:;:cn W1r1cr '")~th is :'.(lriszi:)l",
before n~v~l c 'urts-:-..:>.rti"'!.l "'.nd c -urts -f i:1'1uiry:

(1) '~C~~ th~ r'~~~sL'1~ 1~tn...:ss is n~t ~v~il~blc

t? t~stify in ~crs~n;
(2) 'n~r~ full )~~' rtunity to sub~ ....ct th..:: ~c

posin;' 'i.t:1.css t"'l c~-'Ss-L1tcrro· ....t JrLs h~.s b.::...:n
,:ffordcr th..., ::nrty -.6 ....inst "h"r th..: .....,~)siti.n is
off,JNd; :'.nd



•
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(3) Pr'l\'in~d th1.t r.o p...:rson 1,:h=,s, c?lwiction
i":,s b(:vn s...:cur..::d by th~ us_ r 1. d ""siti"n or (~""p:>3i
tions sh~ll suff..::r O:..::l".th or i .;>ri.30:1:1._nt f')!' ~. ,Tiod
L'1 :.xccss ')f fiv'~ 'JC~.rS."

J. TN ;'cr;ui!"o' ~_i.':"lrt, "Rul.s '.Ji ?ro;:. dur.. b-:!f.-;rl:
iJ"'.v:.l Courts-r......rti:li, p..'\~~ 5, )1' lvic_s th~t C:.J;/.lsitions
r.:Y..~' b.:: US":'~ only b~· the L'.CCUSJ~ ".n~ . 1.11 ':._ (.~!: on .:'...""1
n.cc0r~"JlCC :""ith' th Fcc::r ....! rul_s nf i':~"'lC:l ·ur·.; in
criDin~l ·ri~ls.
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Uniform Code of Milita~J Justice
Subject: Courts of Inquiry--Records of, ~en Admissible

I. Army Provisions

1. Articles of ~ar

"ART. 27. Courts of Inquiry--Records of, ~nen Admissible.-- The
record of the proceedi.~s of a court of inquiry may. with the
consent of the accused, be read in evidence before any court-cartial
~r military corncdssion in any case not capital nor extending ta
the dismissal of an officer, and may also be read in evidence in
any proceeding before a court of inquiry or a ~ilitary board:
Provided, That such evidence cay be adduced by the defense in
capital cases or cases extending to the dismissal of an officer."

2. Public Law 759--80th Congress, Chapter 625--2D Session

voes not amend this article

II. ~ Provisions

1. Articles for the Government of the Navy

lIArticle 60. Proceedings; authentication; use in evidence.-
The proceedings of courts of inquiry shall be authenticat~d by
the signature of the president of the court and of the judge
advocate. and shall, in all casas not capital, nor extending to
the dismissal of a commissioned or warrant officer. bo evidence
before a court martial, provided ornl testimony cannot be ob
ta.ined (R. S., sec. 1624. art. 60).11

2. Proposed Nnvy Bill

nSEe. 45.
to road as

Artiole 60
follows;

is renumbered as article 44 and amended

'ART. 44. The proceedings of courts of inquiry shall be
authenticat~d by the signatures of the president of the court
nnd of the counsel for the court; but in cuse the proceedings
cannot be authcntic~ted by the signatures of th~ prusident and
of the counsel, by reason of death, disability, or absence of
d thar or both of them, they shall be signed by 0. membt:r in
li~u of the president and by unother member in litU of the
counsel. The svrorn testimony, contained in the duly authenti
cated record of proceedings of a court of inquiry, of a person
whose oral testimony cannot be obtained. shall bu evidence be
fore a court martial of a dEfcnd~nt befor£. said court of inquiry:
Provided. That where such testimony is used in evidencE. against
th~ accus~d person, other than lL,der the gen~rnl rul~s of evi
dence, the punishr.'l(;nt imposed shall not extend to deeth. III
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III. Differences

A.II. provides that th, r~cord of proceedings may be rend in
eVidence. A.G.N. provid,s that the sworn testicony contained in
the duly authcntic~ted r~cord of proceedings shall be evid~nce.

A.~. r~quir£s cons~nt of th~ accused. A.G.U. does not require
cons~nt.

A.~. prohibits the introd~ction of the r~cord in cases
extending to th~ dismissal of an officer. A.G.~. provid~s that
dc~th may not b~ inflicted 3S a punishmGnt in those c~scs where
sworn testimony from the record h~s been introduced other than
und~r the g'h~r~l rules of evidenc~.

A.~:. specifically provides th~t the r~cord m~y be read in
cvid~nce before uny oth~r court of inquiry or a military board.
A.G.N. hus no such provisions.

IV. Recommended Provision

The sworn testimony, contnined in the duly ~uth~nticated

r~cord of the proceedings of a court of inquiry. of a person
whose or~l testimony cannot be obt~ined, ~y be read in evidence
in any proceeding before any court marti& or military commission
in any case not capital nor extending to the dismissal of an
officer, and mey also be read in evidence in any proceeding
before n court of inquiry or a military board. The defense may
adduce such evidence in any case .



•

•

•



•

•
Uniform Code ££ Military Justice

Subject: Certain Acts to Constitute De~ertion.

See C.S., A.I,r, 58 -- Desertion •

A.H. 28
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Uniforn Code of liiliterv Justice-- '

SUbject: lnnounce::,.ent of :.ction "loct Closed Sessions. .\.

I. AT,;' Provisions

1. .rticles of . :ar

29-30

":.1'1". 2.9. COll!"t to Announce /~ction.- nenevcr the court
has ~cquitted the accused upon 311 spccific~tions end
chrtr:::;es J the cou..~ shall at once .1.nnounce such result
in open court. Um"er such rc~t.ions as the Presicent
roy prescribe the fin~ines'ane': sentence in other cases
ro.y be sirilarly annou!1.ccd. n

;'C:: 1928, par. 81: "Courts-::nrtial-Procu :u..""C-:.n.."1':)unc
inL, Sentence; ·~2.ttcrs of, ~nc. Rl,,)corncr.~aticns to, Clc
nancy; ;\':journ."1Cnt. -- 'hen a court-r.l<lrti'll has sent -ncen
an ·~ccuscd, the court 1''ill nt once' nll.'lounc·· the finrl.i..n['s
~~ s~ntcnco in open court, unless, in th~ court's
olJinion, CODe. 1'00.S005 exist for not '-::l~d.n'" th.:: firll:L'1Gs'
.m(~ s..::nt~mce 9ublic ~t trot tir.c. In this latt.0r ev(;nt,
the prcsi(~ent r.IoJ.:' state in op..;n court tho.t the fi.,dir.,Ss
cnd scntence .:lr-.: not· to be .:mnoW1ccd. {,...':-;~rt

II ·.T'n. 30. Clascc!. Sessions. -" n.Jnovor a :~nGr.:ll or special
court-~~rtial shell sit in claDes session, the trinl judsc
Il<~-,'oc.:lte nne the: assist1.nt tri<!.l ju(~~e o.dvocat_, if any,
shall ,~thdra~; and fmCn their assist.:lncc in referring
to the rccorccd cvi~encv is rcquirJ~, it shill be ob
t:'.incd in op.::n court, o.n-1. in th"J prcsc.:ncc of thc accused
.:mrl of his cOW1sel, of there l ( any. II

::c:' 19?-8 contains nunorous r:.:t;o.l'l,ti::.r.s inf,llur.:....ntint this
,~rticlc, particularly po.rs. 49, 50, 51, "fS, ".n,1 80.

2. Public Law 759--SOth Con~rcss, Chnptcr 625--2d S~ssion

l!o ch:.nn:e:

II. 11~vy ?rovisions

1. :.rticlcs for the GovCI71.<":l0nt of the> United 5t:lt s !l.wy

1;0 •• G.:!. similar to .'i."I. 29.

"CD, 5...:c. 433, r6'".!~ircs '1nnounccr.c:1t of aCr'uitt'11 in
':hole or in pc'.rt.

:0 '" G•. '. siril.:l::" to . "
'" . 30.
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"'lCB, Sec. 402, provides for'with~raH;ll of accused, his
counsel, and ju~cc ~vocatcJ ~ut provides for r~call of
juc!:c ~dvoc.'lt~ to record finan_,s and sentence.

2. Propos..;lc!. 1~3.v:r Bill

:.11. 28 (a) (1) ann :.'!T. 28 (c) ".~vcry court sh'lll
annou.,cc in open court its findin and. sl"lnt.::ncc as soon
~s c.... torr....incc.. 11

110 ;Jrovision for closed sessions.

III. Diffcrcnc~s

29-30

Thcr~ is no sul.Jst<mti:.l rtiffcr:::nc:,) b~t\ ....:.cn present
.•rticlcs of -.oar an'" Proposed 1~:\vJ' Bill as to announc:ln::nt
of findinGs c.r.d. sentence. PNs~nt :\:1d "roposcj .. G. r.
ml{C no '1rovision for closinc crlUrt.

IV. Rcco'n~n~~tions

50'5:'

"

...
29

30

Keoffe R:.:oort - s:::nc ....5 Proposed ~J:'lvy Bill.

;"0 conncnt found .
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