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Uniforn Code of Ullit~ry Justice

Subj..:ct: Votins, RulinGs of L:!.\'I I:onbcr, RC.:l.son.:l.blc Doubt. :, .. T. 31,43.

I. ~ Provisions

1. ~rticles of \hr

".\JlT. 31. I:cthof. of Voting.-VotinL': by lOOI:lbcrs of ."\
Gcnor,"Q. or spcci"'.1 court-::\"rti1.1 upon quostions of chnl.­
len ";..... , on tho finr~n.:s, md on tho scntoncc sh:lll be by
secret i.Titt.::n b"'.l1ot. The junior·mcn.bcr of the court
slnll in c"'.ch cese count the votos, Hhich count sh:JJ.l
be cheeked by the prosidcnt, ':he l7ill forth\n..th llnnoUnco
the result of the bcl.lot to' tho ncmbers of the court.
The law member of the coart, (if -.ny, or if thore be no
law mcr.1bcr of the court), th..m th.J pr~sidcnt, nny rule
in open court upon int-Jrlocutory qu..:stions, other th.:m
ch.:lUcnC"', ::risin!: durinr the ;'Jroccodin[;s: Proviccd,
Thnt unless such ruli.ns be rnn.do by tho l:l\t rnc.mbcr of
tho court if eny member object thoNto th,J court sho.ll
be clenrcd'1nc closod mld tho:; question decided by n
t1L"'.jority vote, viv.:!. voce, bocinninc "'ith the junior in
r~(: ;~d ~videG furtherJ Th~t if ~y 3uch rulinG
be n,,--l.e by tho l~Wl l!lenbor of the court upon ~ny int..::r­
locutory q~stion oth~r t~ an objection tothe admissi­
bility of evidenco offered durinG tho trinl, nn~ any
mor.ili..::r objuct to too rulinCJ tho court shall likc\'n.se
be clco.rod und closed and the quostion decided by n
majority vote, viv<::. VOCQ J beginninr·d.th the junior
in'rmk: Provided furthor, ho"rovJr, Th't the phr"\scr,
lobjection to the'~f~ssibility or-~vilonce offered
durinG' tho tri~l', us usen in th~ next precoding proviso
h~r~of, sh~l not b~ constru~d to inclu~c questions
:lS to the orrlcr of the introduction of \'itnJS5CS or
other eviconce, nor· of thu rcc~ll of \'~tn~sscs for
furth.,;r ":X'Jl.in.:o.tion, nor ....5 to \'Jhethor expert \'/itncsscs
sh~ll bo ~dmitted or c~l1,j~ upon "\ny qu~stionJ nor ~~ to
\1h...th-.;r the court shnll vicl" tho pr~r.d.scs Hh:.t1'C .:In
offonso is ....110 _·od to h,we bo(m coonitto'\ J nor :\S to tho
conpctcncy of ··:itncss.:Js, o.s, fOr instrmce, of' children,
d.tncss~s "\lier,cd to bo ncnt':\lly incOMpCtont, -.n~. the
like, nor .:l.S t') the insmity of ....cr:use~, or \'/hcth.:lr the
crist..::ncc of n~nt"'!.l ':isc:\sc or r;x;ntal ·~cr"'.n[;l,,;ncmt on" the
p~.rt of thl.': nccusoc h..... s becoie ...n is~uc in thJ tri'll,
or ....ccus~~ Nquirx:c. to submit to ,h~rsic'l1. cxn.."'li.n.... ti:>n,

/ nor utLthor :my ...r,ru"'}....;nt or st ...ter:1.:lnt of counsel for
th~ "'!.ccus~d or of the trL"'.! jUCte ~~voc ....t~ is iopropcr,
nor ....n7 ruling in n c~so involvin: ~lit"\rJ str~tc~

or t~ctics or corr~ct oilit~ry ~ction; but, upon ~11
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thcose questions arJ.s1.ng on the trial; if any mcnbcr ob­
ject to l.ny rulin& of tho Inw ncmbcr, the court sh".11
be clc~rcd and closod and the question cccidcd by n~jority
vote of the ~nb~rs in the c:mncr aforcs<".id. II

II••RT. 43. DC·".th S,.mtcncc- 110n Lm'rful,-Ho Person smul,
by Gcn~ral c~urt~~rti~l, be convictod of ~ offenso'
for ,":hich tl-....: c.c-:.th pcn.... U:r is r...··.c:.o Ji'.:lnd.... tory by 13.\/,
nor scnt~nccc to sufi~r cc~th, cxcupt by the concurrence
of '1.11 thC' nc;~rs of s:-.i(~ court-n".rti::'.1. pr.::sont at the
tL~ tho vote is t~k~n, an: for ~n offense in these
~rticl~s expressly ~~~c punish ...blo by ~cath; nor scntcncce
to life inprisorl..-'1Cnt, nor to confincr.lo,.."'nt for more th<:'.1l

~ t.::n :t"'Ctl.rs, except by the concurrence of thrcc-fourtt:.s
of ~ll of the cc~crs present ~t tho time th~ vote is
t.:l.kcn. .\.11 other convictions a.ne. scnt...:ncos, '.:hethcr
by ccn~ral or spcci~~ court-~~rti~l, ~,~be ect~rmincd

by ~ t\.'o-thir(~s ...~tc of those lOOr.Ders present .:ct the
~ tiro the vote is taken. :.11 other qU;Jstions sh1.11 be

rlcterttinc,..l by .1. n ....jority vote. II

2. J: ....nu"'.1 Courts-!:-:.rti.:-.l (S~lTlopsis)

In case of tic vote, on interlocutory quustions, the
the objection, challon-e, motion, ~tc., is overruled
or rIeni- ,' ..

Voting upon ch~l0necs is by secret vTittcn b1.llot
r..'1r:<cd It sust:'1.incdrr or "not sustf.!.incrL II OJliberation
on cha.llenges ~-:.y include full and free ciscussion, but
thu influence of superiority III rank should not be
em91oyod in an attempt to control thv inuepcn~c of
mcrnb~rs in the 1Jxcrcise of their judGment. (P:lr. 58f)

!I finding of not 'cuilty results if no othJr v-"l.lic4 finding
is reached, but a court 1·k.1.Y rcconsi~:er I>.ny finr'i.nf,
before it h- s bL~n announced or the court opened to
receive cvi~cncc of prior convictions. In' computing
the nll:".".b..::r of V'.:lt~s r1Jquirc~ for ~ fin'~ine, a frllction
counts as ~nc. Thus ,ncr~ fiv~ ncnbcrs vote, ~ requir0­
n..mt that tHo-thirds concur is not mt if less than four
concur.

•

•
The proc0~ure of votin~ on scnt~nc~ is the S~1J ~ for
votinC on findin.:. The conput'\tion of fractions is in
the sane n1Jlncr. (Par. 80).
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II ••••••••• Rc3.son:lblc Doubt (Pm-. 78). --In" orr'cr to cOlw1ct
of ~ off~nsc thc court nust b~ s~tisfi~~J bcyryn~ a
rC.3.50n:t.blc doubt, th.:J.t th::: ::!.ccuscc! is ruilt., thereof.. By
I rcason~blc doubt I is intcn'~od not f<mciful' or inGenious
~oubt or conjecture but subst~ti:ll, honest, conscientious
~?ubt succ~stcct by th~ rAtcri:ll ~vidcnco, ~r L~ck'of it, in
the c~sc. It is an honest, subst~nti~l cis[ivin:" ~cn­

~r~twd by insufficioncy ~f ?r?Of. It is not ~ c~ptious

-:oubt, nor::!. ".:)uot sueC.)stc~ b tho in,~cnuity '}f counsel
or court <me'. unn~rr[!.nt~c by thJ t<JstiImnj'j :lor a "'''lubt
born of ::!. r.crciful inclin~ticn to ~r;ut tho ~cfcn~....~t to
csc'\pc cO!1.victionj n"1r tt (~oubt pMopt...C by sYJilP"'-th;:r for
hL"1 or those connected ti.th hin. The r...J".nin:; of tho ruloJ
is th'\t the proof nust w such ~s t-J exclu'le not every
hJ~th~sis or ~jszibility of innoc~nce but any f~ir ~nj

r,::,tivn~l hypoth-J~is except thnt of .;uiltj \;h .....t is rv.quiroc.
bein: not '"'.n 'tbsolutc or tl.'\th...:n.tic'l.l·but \ n?T<-.... l cort"tinty.
.\ court-f:l,.~rtJ.al \rhich acquits bcc:\usc, upon the cvic...Jncc,
th\.l "'.ccused I:l::ty possi~lr be inn·Jcunt f~lls [l,S f':'.r short
of ':::'P:"I"Cci..:!. tint; the ~r'lpcr ~:)unt of proof rcquircl! i1"1 a.
crir.iJl...l trial. o.s (~OCs oJ. c0urt \;hich c'lnvicts on :"'. merc
pr...,b~bility th:'.t th~ ....ccuse(~ is euilty.

'rThe rule ns to rcasonJ.blc (bubt extends to every ~lCD~mt

of th~ 'lffcnsc~ Thus, if, in '\ tri"'l for ~ssJ.ult \dth
intent to kill, a ronson~ble doubt exists "'.5 to such
intent, 'the accused Cun not ?r0perly be convicted as
clnr~ed, altho1leh he mi(ht be convicted of the lesser
inclu~cd offense of asn~u1t. Prin'\ [:'Lcic proof of an
clv~cnt of an offense cocs not prcclud0 the exist~nce

of "'- re~son"1.blc rloubt \','ith rospect to such clcm.:mt.
The court ~...y decide, for instnnca, th...t the 9r~'\
facio ovi(le:1co prcscnto1 ~oes not ..,ut\·.'~i,:h the prc­
s~~~tion of innocence.

II· 'here ~ rc"'!.son.:\bl..J doubt ",xists :lS to tho ncnt.:ll respon­
sibility of <:!.n ,",-coused for o.n ,ff.mso ch:,_r[;ed, the ~ccus0d
c:>.n not l...:!;nl.ly be cQnvicted of th<."'l.t offense. A pvrs')n
is not n0nt~lly rcsponsiblw for .'\0 off~nso unless he ,ns
"'l.t the ti:-;c so f·1.r frau fr~ n~ot.:l.l c:'.isensc, ~cfcct, or
Cc.:r-m ....If.lcnt :lS t') bl) "'l.blc c:mccrninc the p..,\rticul"r _'lcts
ch"'rced both t"l (~istin;;Ui5h rir:ht fron "r')n[;. one! t? nl~hero

t? tn.1 ri;-ht •

".\ N:'.son'lblc £!oubt r:ny L!.ris.J fMn th-.l insufficiency of
circunst ·-.nti"'.1 uvid-.;nce, .'''.n~ such insuffici~ncy r:.."'l.y be
~'ith respect ~ith... r to th", cvir\,;nco of the circur.lst"'..tlces
thvL~~lvos nr t~ the str~n-th of tho inf.Jr~nco fr~o th~n.

"........
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3. Public L'l.l'I 759--SOth Concrcss, Ch"'.ptcr 625--20 Session

IlS':C. 216. :.rticlc 31 is '11.lcnd-:1.! to) rCi1~ :".5 f111oW5:

":.RT. 31. J~OD OF vnTDm.-Votin~ by nonbcrs of
.:l c~m.Jrll· or speci:>.l cl")urt.:.r.:lrtin,l upon que sti::ms of
challoncc, on the findints, ,me! '1n the sentence shall be
by sccr~t ~~1ttcn b-illot. Tho junior ocnbor 0f tho
c:,urt sh::.ll in o".ch c'~sc COUl1.t the v')tcs, "hioh count
sh::!.ll be ch~ck.:l':! by too prcsi~cnt, v:h:> smll forthwith
.:mncwi.cc tho result of th~ bn.llot t:J the nc-nbors '")f tho
court. Tho 1:1'" n..:nbcr of '; ;\,mo1'...1 c':'urt- :.o.rtiu flr tho
pr~si:cnt of ~ s~ci...l c~urt-n... rti ...l, sh...ll rule in open'
court upon intcrlocut"'Jry qucsti"ns, ')thor·th~'1 challollL'c,
~risine 'uring thu pr:)ccc~inCs: Provi~o!, TtL...t unl~ss

such rulin, b:J m.,::!c by the L:.~.: n..:r.i:lc.;:r" r)f n. ~..::n~r~l court­
n...rti~l, if ~y ncnbcr ~bj~ct th~r~to, tho court
shJ.ll be clc.:l.rc(~ ~_n: cl~c~ ':n" the q~stion c~ccide(l by
.:l. n."'.jnrit:r v'Jte, viv~ VJCC, bc[;inni.ne with tho junior
in r-mk: ~ orovi-:cd furth~r, Th~t :.ny such ruling
r.ten.:!c by tho ~ to: nerJP..:lr of ::"c ~onuru Ct1urt-:"I"l.rti...1 upon
nny interlocutory qu-.;stion ·..,thor th'\ll ~ M'ltL:m for ~

finI11n·· of not :uilty, ')r the questi::m of :\ccus.::c's
s~nity, sh~ll be finnl ~n~ s~"'.ll constitute th~ rulinG
nf the court; but the 10.\'1 rb;.:r.'bcr nn.y in .'lJ'l~r c:.so consult
\'Ti.th the court, in closed session, bofor..: .....1.Jdnc ~ rulinG,
t:'..nd r:'_'\~' ch....n.:::;c 0,ny rulinG' k1.dc ,'1t i11y tine lurin[, the
tri~l. It sh~11 be the duty of tho l......w ncnhor of :I. gen­
er::!.l or the prosiccnt of tl sp.)ci ....1 c·Jurt-J:1'lrti0.1 beforo
:\ v'ote is tilkon to .:lo:".visc th.:: court that the accuscd r.lust
be ~rcsuncd to bo innocent until his fuilt is cst ....blishcd
by l..l!;:l.l '1.n". conp::tent evidence beyonr1 '1 rc:l.son ....ble dou::,t,
n,nn. th.'.~t in the case bcin: cansic!ercr\, if there is a
rc ....sorin~lc ~oubt ~s to the 0ui1t of the 1CCU5Cd, tho
doubt sh1.11 be rcsolverl in the ~cusedIS fwt'Jr 1.nd ho
sh1.11 be ....cquitted; if·thcrl.: is :! roason"'1.hlc Iloubt ".s

to the ~e~roe of Guilt, the fiodine nust bo in ~

lOl'~r c:';ecrcc as t'J ',:hich there is no such doubt j thn.t
the bu~d0n of ryroof to cst~b1ish tho ~uilt 0f the
t".ccuscrl is 't1pO~ the G<>vcrnr.'l:!nt. tl

"SEC. 220. ..rticlo 43 is :lJ'CndCt~ to rc-.. rl ~s f0110Hs:

npR!. 43. IE..TH S::I-:::CE--'~;;Il L.'T'UL: lJon OU
FIi"DD!GS jm 5-:iTI?'C:.-_~:o pers'm sh~.ll, b: ccner".!
c urt -~rtial, he cJr.victc~ of ~n ~ff~ns~ fnr \~ich t~

·:e ...th p..;n-~tJ is r....... ~e n ......n~ ...tor~r by l"":, nr r sl.:ntcncerl
t~ suff~r -'I.:~th, exc~pt 'J~ th... c ncurrence of ...11. the
nc;.lbcrs )f s ....i·: court ,n.rti.... l prcsont t the tir..:.: the
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v~tc is t"k""n, ,:m" for "'.11 !',",ffcnso in thes... "'.rticlcs
cxpr~ssly r.;.1.rc punish"'.blc by -:c".th; nor scntcnccr': to
life io;>risonr.:L. nt, o',r t -, c")nfinco.;nt for norc th".I1
ten yc"..rs, except by th..: concurrence ":}f thrc,,-fourths
of 'til th:: remors ")resent "'.t the tir.c thu vote is
t'llccn. Conviction of "ny "ffense for "hich the c".c,th
scntcnc.:l is not :;.o..n~'\t")ry '\0 1 "!fi~r s.:ntcncc to con1'L."l.C­
nmt n"t in C;{C_S5 )f t0n :/",".r5, 1'h.... ths by G,-,n,:r"'~
or s;r.:ci~l c.,urt oarti:'!.l, tn:l.y ~ ,'....·tL:rnino: ty "l t· '0­

thir's V)t~ ,r thIS", ~~crs ?r~scnt '\t the tine tho
vot~ is t~kan. :~ ot~r qu~sti0ns 5h"..11 be ~~t~r~~r

b~ ... m"jorit:t vot~."

II. r:1.vy Provisi~ns

L :.rticlcs f"r th~ G?v~rl'lIXnt of t~ United Stnt_s Nwy

n..nT. 50. Scnt...nccs, haw d.,)tcrcinc(l.-i;o person sh'\ll
be sentenced by 3. court l:L.1.rti:ti to suffer do ....th, except­
b:r t~ c mcurrcncc of t\m-thir·ts of the ror.tb.::rs ?r..:lScnt,
:mel in the c:'.sos \!here such punishn\l.;nt is expressly
provil1,cd in th,Jsc ~rticlcs. :.11 oth';r s~nt~nccs m'1Jr
be ~etcrr.ri.ne(~ by 3 m".j'Jrity of v?tes. 1r

2. t!'1vnl Courts ['.ne! Boarc'.s

ttS~C. 400. Duties of juc'J;C :.c1voc~tc .-lurinu tri,'ll.-­
During the tri~l the jud30 ~dvocntc conducts tho c~sc
for the Govorn;,:,.cnt. He executes nil I")rr:'crs of the
court; rc,'::.~~S the c0nvcninc ')r'~~r; ,:vninistcrs the
o<,.th to the members, rcp'Jrtcr, !\.l" intl.::rproter;
arr'li.;ns tho .:'.ccused; o>:,min'.:s l'itncss,Js; <mr. is r~spf)n-

,.. sihlc for the ko::::pin,:: of '1. c·,)f.Iplctc ~,-1 ~ccur"ltc r..:lcorr!
of tho proceedin~s.

•

llt'hilo the curt is in ,)p.on s.;;ssion, it is th..... ·~uty of
tho jU':.G~ nc.v")cat.:J to '\,~visc th.::: c')llrt 5.n ell rott0rs 1")£
f-:>IT.\ .'1.nr! of lw.il. On every occo.sicm d1.... n the c )urt f,cm"'l1ds
his o_"ini'"n h0 is b ..un", t? i"O"(;; it frc~ly nnc~ fully; "'.nd,
cv....n \:hcm it is not request c, to c"'.uti -n the c ,urt ac~inst
"my d..:vi1.tion fr':)r.1 css..::nti"l.l fom i:1 its !'r')ccc:lin..:·s, )r
"'.C".inst "mY "'let or rulinc in vi ')1:.ti"'o of 1..'1\1 I')r n...tri:0.
justiclJ •

"H" sh"".ll ...t 0.11 ti.-:a...s .... x .. rcis,J -r'::'1t c ....r,1 in N(:'l'· to
the '1uth.:..nticit:, o:f( ~t st.a.tcr.~:"tts hl. n.:-.y o-.kc t"l th.J
Cr"l'J.rt.
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liThe ;,ccuscd an~ his cOWlscl h'lvC ~ rir:-ht t'1 too 0pl.Ill.on
of thtJ jur!cc ':'. :VQC:1.t"" in or .)ut of c')urt, upon .::my qu,Js­
tion of lo.w nrisintj Qut of tho ;JrocccdinGs. The judea
advoc~tc 511:::.11 :lcqu:-.int hirl'.s ..If v'ith thoJ rul.:s of
evidence, nod "'.pply then in c!ctcrmininG tho ,""':nissibil­
it~r of 0vil!cnco. He sh~ll offer only such cvi10ncc :1,5
is 'l'''lpc!'ly :ir",;.ri.ssiblc. \rn~.n in r~oubt, he 5h"'.11 offer
the cvi~~ncc. Tho ju~co nlv~~~t.J is p"'.rticul\rly to
object tn the "'.cl.rn.i.ssit"\" of iMf-lTopcr ...vir!cncc., :~.nr~ he
ah"ll point "ut t" the c:urt the irrclcv:lncy of .....ny
cvi'~cncc th~t n...'1y be .....:.!r·uccd. ":fiich c.!)CS n"lt bC"lr upon
the r.l.'1ttcr un"lcr invcstignti<"ln. Sh::luld thJ ,,:(~vicc of
the ju~co ,~_v"c~tc be ~isr~G"'.r~cd by th..:' court, ho
sh.... ll be :1.11,~"~c' to enter his oZJinion upon the r..:lcort:.
Undor such circa~st~ccs it is ~lso pro~r fnr the
court to r...:cor~ too rc.:l.s)ns for its ".ccisi'">n. The
~ut~s of opiniDn ~nc docisi~n .:I.rc r~~e for the
inforrrtion of the revie'·rin..... ":.uth"-rity, ,.no shoult.
h~vc th~ ~rror, on lnich~v r si~o it r~y be fJ~~d,

brou.:rht f ....irl;r unr'cr his consi"~r::.tion, but :1eithcr
the j~J": l.r1vocnt;;;, tl'K: ."\ccusorl, nor ,i.ny ncr.ber ..,r the
C?urt h."ls ~ny' ribht to ~ntcr 'n exception or ,r"tust
on the r<Jcor~.1I

(Recorder of sun:::;u-y c")urt-rn..... rti:J.l h?.s S:W-.J ~utics of
ju~go ~rlvoc~tc of gencr~l C)urt).

1ISEe. 370. Gcn:.!ral (~utiCls nf mombers.-In cener1.1, the
r1Cr.!'.);,ll"S of the court as c. body fin1.11y dcci<:o u!Jon (\11
qu~stions o.s to the nt].ri.ssibility of cvi(lencc, ."'nd
pass upon <U.1 questions prcscntc(l to thJ c')l.lrt during
th.J cours~ of tho proce~Gin.::s•.... " .. 11

USEC. 371. Votinc.-Th(l v.,to of o<!.ch ncrnbcr u,on i\

qucstion'arisinL: r:urinr; tho proc:ress of tri'll-~s, f"r
inst"'J1ce, the C'1op..tcncy nf r.crlbcrs or lritncsscs-h..1s
cqu1.1 w.. iGht, ""-!ld, L'l tnkL"C tho opL'1ion of the c"lUrt,
the junior ZltJ."':Jcr sh"lll v.,tc first J )'iv~ V:JC:) J ;nrl th..:n
the othcrs in invoJrsu 'r'~cr of their s::mi"\rity. In the
~v~r.t of ~ tic vote upon 1. ~otion or 0bj~ctionJ thc s~c

is n~t sust~in~~. "n(lrc evi~cncc is tak~n upon such
qu:::sti ns th..:: issue is c'.ctcrroincr: ~y :!. prcpl)nc'c1"(.;ncc of
t:l,,) cvi~cncc-th~t is J ~y ttl..:: -::vidcnc...: , ..hich best :,-cc')rC.s
rith r~:".s"n ~n(l. ;:n-ob"'uility-1.n,-' too p"'.rty h~vin,' tht
~ffirn~tivc ne~c not ~rovC beY0n~ ~ rc~sQn"bl~ ct~~,t.

'h,,)r<,.; thc)'c is n n"' j ':1rityJ th-.: vi.::" of the :-.~ j )rity bOC')FCS
thoJ .!"cision nf tho c'Jurt. 1I
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115"'£. 425. i.£ctho1 of :trr~vlIl': ~t findin,c;s.-Thc c""urt
is closc~ try ~cli~cr:ti~n up~n its fin:tn :5, ~xc~pt

,-;hcrc the ~ccuse( hi.s pIc"!." ::uilty t? "1.11 sp..:cific.,ti::ms
:.nr' ch".r:.;~s, ,:mr it is p ... t ..;nt th~_t tm findinGs .-rill ~c

si.r.tply I provc·~ by pl.::::\ I "n ~ I cuilty'. In arrivin[; ~t

the finaines, the plen of the :J.ccusu"':', the cvir!cncc
;'C·1UCC~, em'. the argu."J>,;nts [J:l{~c :lore to oc cn.rcfully
CO:1sir!cr..:~. :~ft,Jr tho c')urt !~'\S suffici.:::ntly ~.:::libcr­

i.tul, the prcsi(cnt )f thc court sh"~l, u~c~ch spcci­
fic ....tion of each ch"'.r.:c, "ceinnin.:: \lith the first; put
the qucstion-:Ih..:thcr the srccific.;.ti::m is Ipr.,vc~',

Inot :'JrQvc~l, :>r Iprov0d in p....rt. I ::.:tch .•..::r.ccr sh-ul
\Jritu Ipr,)vCt~, 'n--t provcC:' , f)r 'pr,ved in p::!.rt ' __.:l.ne..
if so, lTI"1.t ~"'.rt--?v~r his 51 n:ttur~, ~n~ sh~ll h~nd

his v"te to tha prcsif'.ent 'jr th~ c"'urt. The l.:ttter,
nfter ho'~~s reccivcc ~ll th~ votes upon e~ch s~ci­

fic~tion, sh.....l.l rc .... ,·; then ~.l':"Iur' -rith"'ut (lisc10sin.:;
h~'l o~ch r.ct"lJcr votctl.~ Likc·'i.si.:, in the C.1.50 ':If <1

~n;r~l court r.~rti~l, nftor tho r~ohcrs h~ve v'ltec
u n~l th~ spccific1.tions ~f .:tny ch~rG~, they sh....ll in
the s ........lC r,l"'nncr vote as to .'!hothcr the ".ccused is of such
ch.:l.rcc 't.:ui1ty', 'n0t .:.:uilty', or 'Luilty in ,'1 less
deCI'Ce than charce~.'-....nc. if so, in l:~t deLrce. Uo
v~ittcn r.~nutcs 'Jf the votes sh~ll be prGscrved, unless
so orct.Jred hy the w'V'ninous vote of tho cl"lurt. The
decision of <1 m~jority bec~.IDs the fin'linC of thC·C0Urt.
l'fhen there is .... tic vote upon ~y of the finf.incs, tho
accused is ~ivcn the benefit thcre0f ~~rt the result is
recorder.. in th..~.t ''10.:1 .-,11ich is the more f .....vor ....ble to the
accuseel. II

"S!7,c. 443. ;"eth')(' f)f '1.rrivinc nt &cnt(Jnc~.-- .:ncn the Cr;lurt"
ros been closed. for th:' purpose of (~otcmininr: tho sentence,
,J"ch nen..'hcr 5'0"..1.1 VTJ'itc (~Olm. ,"'nr' su'.:>scri>c the ;~ ....surc
of pWlistnent \Thich he n:l.Y thin.l.c the l.ccuse,~ ')u 'ht to'
receivc nnd hc.nd his v:>to t.., t ho prcsir!.~nt, <',116 sh ....ll,
after reccivin..-; 1.11 the vr"tos, ro:"!.'.: then. .:llou'. :-:Xce!Jt
in the case of ~ ~cnth scnt~nco, \nich requires th~ C0n­
currence of t":ro-thir('i.s of the :1JnUcrs pNscnt, -U1 sen­
t,mcos n"Y be (l.::t0rnined ~Y ,'], n"jority of vot~s. If
the requisite n~er ~o not ~:roc up~n the ~turc :n~

l~~CNC :)f thc punishs:.cnt tf) be inflicted, the presi{~cnt

prncc~~s L~ th~ follo7QnG ~Lnn~r t~ o~t~in ~ ~~cision:

H~ sh"".ll b~~in '~th the r~1~0st punis~nt t~~t h~s b~cn

pr"'p~s~d n~., ~ft~r r~~~in: it ,lou~, sh~ll ~sk the
r.cdx.:rs succ,Jssivcly, bcCinnin.... 'rith the juni">r in r:mk.
'S!l~ll this be the s.:.Jntoncc· jf tho CflUrl?1 :.n': ~v..::ry

r~nOcr shill vot~ ~ vncc, ....'"l~ the prc5ir'~nt sh"':.ll notc
the votes. Sh,uld th.:.:rc be no cccisinn, the prcsic!(;nt sh-Ul,
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in tho S·':'1".le n:umer-as bofJl'C, '1bt'1.in :'\ v:>te on the n~xt

r.ril.-lest pW1ishr::.:mt, ;nc! sh"\ll 60 c')ntinuc W1ti1 ~ scn­
tenc.:l is ,:'.ccLle~ upon.' :. ti.:l 'nte on any s.:lnt::mce
shoulr. \.)c rcc':lnsir!ercct, Hith a vi..:..w to obt·"'ining a
rn,j?rity'for or ~~~inst bcf~rc pnssing on to th0 next
sentence. II

"SEC. 426. Rc.:l,S ,n ...blc ~ou'.;t.-Tho :,\CCUS.:l" shu1 n"t be
f?un~ ~·uiltj· nf ·...ny ch......r,:.;c or spccific ... ti'"ln ::Ir of a.ny
offense incltF!c:' in it unless a !:U!.j0rit~r ....f tm C'lurt
"\rc cr'Jnvincef! C'f his GUilt oc)"Onr-l. 1. rc,s'Jn...'.::lc <'~U'~t.

(Sec sec. 159.)"

"S'SC. 159. Re,s")n:lblc coubt ~cf1nc·.~.--By rc".son:"'.ble ~~)ubt

is nc-..nt "'.l1. hon .st, suiJst,nti ....1, r.is~ivin.- -;cncr...t~: by
insufficiency of j"r).)f. It is :l.-;t "':. c'~pti;)us 'rmbt, not
a ~ ubt s~~st~~ by t~~ in'~nuity ~f c~\mse1 or court
r'.tI: unvr.lrr-ntl,;·' '.'y the tcstL-.ony, nllr is it .:t (!'-"ubt born
"f a. ~rciful inclin... tion t') permit the tlCCUSC' tl') esc'lpc
conviction nnr ~rof.tptc" by sJT.lp~thy fnr hin '1r those
COI'U1ectcd with hio. ?Mar bey')fi{! c. rc".s"'M.blc c::Jubt is
not proof t'1 '1. Mnthen~tic"\l r;ennnatration. It is n'1t
pr'J.?f bey-Jnd tho p~ssibility of c. mst ....:~\}. :. rcc.s'1n"\blc
rl.ou:,t is ,J. .~oubt basec'. on ronson, 'l!1~ ~fhich is rc:as"n~~Jlc

in vic\{ of .:\ll the cvic1cnca. :Jl~ if, ~ft~r.:ln itip..,rtinl
cO::l,"'rison ,mel consic'.er.:\tion of 0.11 the avi(~encc, ona
can c.:;.ndidly· s,J.;/ thc.t one is n')t s.:\tisficc.: of the f'efcn­
~~ntl~ ~uilt, hc h~s a rcuson~bl.:l ~oubt; Jut if, ~ftcr

such ir.~nrti~l cOM~~rison rnc c~nsictcr~tion of all the
cvir:\Jncc J nno c·"'n truthf~LJ.ly s.~:' ttw. t :"Inc h·,s ~n abidinG
c"'m'iction of the clufan.~~t I s (·uilt such as ')ne "I:>uld. ,
be \i.llin..; to nct upon in tho I'l'1rc m.:i.sht:" nnd inport:mt
rottcrs rcl....tinC to one IS ""m nff.'lirs, he hn-a no NC-­
sonuble r'.oubt. :. r,lOr:ll cert'1.inty of ,:ui1t pcrsun"c,~

by tho ~roof c~l1s for convicti')n. \fu~n such ho.s bcen
cst:'\b1ishc.', 0. C':lurt c.-..n not O':ll'Q pr·:>pcrl..v .1.cquit then
coul~ it'c)nvict 'ncn there has been ~n insnffici~ncy

... f pro~f.ll

PrJPOSCt: il.w:; Bill

"S'":C. 47.

".JlT. 28 (0) . (1) E~ory fin'in~ shu1 belotcrrJincd
\;:r ... n'" j''''r-it;,r v~tc. :. tiu V"ltc sh".11 t-e :: ~ct;,;rr.d.n:ltion

in f~vor of the ~ccuser. The c urt ah...11 "'nn)~~co its
fin !i.nrs in 0lXn c'Jurt llS s.,:m .3S they h.."'.v.:. b.::cn c0t":lT'.incd.
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rr(e) lIo person sh.'1.11 be s.::ntcnccd to deeth, except by .'
the concurrence of ,~ll tho c,Jr.1bCrs of the court Darti'll,
~nd then only for the offenses for rnich tho punishncnt
of dc~th is expressly ,roviccd in ~rticlc 8 of these
.\,rticles subject to :>.ny exceptions t:hich the President
:.".".y h.'we prescribed under 33 (b) of these .•rticlcs; nor
sentenced to life ir~risonmcnt, nor to confincm~nt for
morc th,'1Il ton yo:J.rs, excopt ')y tho concurrence of thrcc­
fourths of ".ll the mcr:IDC1'S. :.11 other s",ntClnccs by
Goncrnl or sur.V1~ry court n~rti~l sh~ll ~c 10tcrnincd
b~r ... b/o-thirds vote of tho n:m•.",..:lrs ••••.•..• (I

r1S-:C. 29.
:un...ndcd to

:.rticlc
rc:.d ....5

39 is rcnutibcrcd
follO\IS:

,5 -',rticlc 24. :md

n:.RT. 24 (b) For every gcncrc..l court f.\."!.rti .1, the
conveninG ".uthority sh~ll ,p~int: (2) ~ ju1b~ ~dvoc~te,

"Ihose duties it 9h"l1 bo (1) to '"':dvisc tho court on :U.l
n1.tt~rs of 1.... 1'1 .:l.rising du."in~ tho tri".l of the C....9\1;
(2) to rul"~ on int::lr10cutor:r questions, except ch-u1::mg.::s;
(3) in or>::n court, to instruct the court upon the In.'r of
the c~sc; ~.nd (4) to Xlrforlil such oth....:r duties ':s the
Secret-,r:.' of the Navy n....y prescribe: ~vidw "' Th~t

the jude;.:: Q.~voc:!te T:k'1.y bo overruled by a f"!.1.jority vote
of th~ court, in \hich ~""s~ th~ reasons th~rofor sh111
bo sprc....d upon the recare: Provided further, Th.... t th~

judge ~dvoc~tc sh.... ll bo ~~ officer certified by Tho
Judec .\dvocJ.tc Gcn 'T.1.l us qu.-uificd to perform tfJ.&
duties herein proscribed nnd who sh~ll oe responsible
to The Judge ;.c!vocntc Gcnor~ for tho porfol'm..mce thereof:
:.nd orovidcd further, Th:lt the judge udvoc~tu shall be
suojcet"to -ch:.ilcnbc.ll

III. Differences

L I:cthors of Votin-; :lOd tlur..b..;r of Requirod Votes.

UnC.::r the provisions of t~ ~~ncc~ articles of ~~r,

n11 votes upon qU0stion of ch,U....:n,:::;c, .fin\li.n~;s, ~-..nd scn­
t...:ncc ....rc b;,o sccr:lt "ritten b3.11ot, -hi::'..: under the
proposcct ihvy Sill, theN is no ;"Ji"ovision for sccr.::t
\"ritt,;n b"!.llot on th3S"": qu.::stions. Current n....v.,~ proCC{!urc
for voting on ch,llcnGcs is by voice voto st~rtinc \dth
the junior t1C!:'borj for voting on findin[;s is by sil11cd
',)-:.llot; for s~nbncc by si;)1cd b"':llot.
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Un~cr the .~enc~d ~rticlcs of Tror, th~ junior mcL6er
of the court counts th~ votes, ~nd is checked by the
pr.::sid.mt ho cnnounccs th.;l Nsult. The ;>Tonosed Nwy
bill cont~ins no provisions for countinc; th~ votes, but
under prescnt !"....vy pr.:lcticc, the president receives the
7.Titt~n votes :>nc. reeds thc::l :!.low1, without o.sclosin.:;
haT; c .... ch n...;;d)or voted.

Qucstions of ch'lll..:n.:c ~r..... riecic~·l in both services
by .... n ....jorit~r \'ot~, :md in C.:lSC of 0. tic vot.e, both
s..::rvic.!s deny th~ cn;.ll~nbC.

In orr.or to convict of "'n off,Jr;se the <lr.llmd.!d ;,.- J.
requiN c t\~o-thirds vote, :tlilt..; the :r~vy '::-ill rcquir..:..s
only .:l ~""jorit7 vote.

L"'l order to convict of :'.Il offense for ~lhich the
dc.,th j>Cn':'!.lty is n....nc:!.tory by 1.'\;", under thiJ ,"U!'Icnded
~rticlcs of rrr, ~ll mcmU0rs of the court must. concur,
The t!2VY has no offenses for ','.'hich tt-.,=,rc is .... -.."l.nri::torjt
dc"th pcn':.lty.

I~ orG~r to ~pos~ ~ de~th ~~n~cnce, ~oth ~ills rc­
1uirc the coneurr~;nco of 1.11 r;pr.L~ers,

In orc.'~r to impose ..... sentence of lifo inprisonrn..mt
or of confinc~ent for marc th'ln ten years, a vote of
three-fourths of tho mem~ers is requirod by both bills,
which also .'lgNc in th:"',t '111 other !-; ..mtcnc.~s· n~y bo
inposad by ~ vote of tl"o-thirds of the court.

L1.\'I Pember :mrl Interlocutory QUl;stions.

Under the '~I'!lcndcd ~rticles of \'Tnr, the law DCrrber of
'\ g.:mer".l court-r.~rti"!l. rul,,::s in open court on in'tcrlo­
cutory questions othGr th~n ch~l1c~;c, ;.nd his rUlings
arc finnl cxc~pt in r~g~rd to n rr~tion for ~ finding of
not c.u.ilt,r or questions .:lS to ttl;.: .... ccuscd's s-mit:.r•
Under the t>ropos~d ~;avy bill none of "ju,1~;c :".C:vocr\tc 'Sll

rulines 1.r;J fin'\l. The proC.:JGlU"'D in both tho .•!'r:-.y ,md
I''lvy is th"" s;:x.c \n-.:n tha 1m' n..:r±er or II juJ(,'C .:ldvoc~te IS'
ruling is not fin~l--a n~~~r of th~ court nay obj~ct

to tho rulinG -..nf thu court is closee. ..ftor ....,iscussion,
~. voic~ vote, b~binninG \lith t~ junior D:'nPcr, is t1.ken
on the question, 'lnr: the voto of 1. n ....jorit~· is rlccisivc •

•
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The president of CLn :.rmy spcc1'\l. court-n."\!'thl rokcs
rulinGs sirrll"'.r to those or the law ncr.Der of <1. gencr~l

court-oarti.:ll, but none of his rulinGs .n.re fin"'.1 ".nd :U1
~re subject to objection ~ voice vote <1.5 for any non­
fin'll rulinc ~s above. Tho A.G.I!. h:lv,:: no provision for
interlocutory rulinbs on suop'r.y courts-~ti~ ~C ell
interlocutorJ qu.::stions ar~ dccieod by voice vote of
tho court.

In addition A•.1. 31 ns "\I';l.-.:nC:c~ :,,110\-,"5 th~ l~u ""-'roor
to consult ,~th the court in clos~' session befo~ [~kinb

:my rul.ing illlr.! rnits hin to ch"'.Il.b0 .:my ruling r.1D.de nt
any ti."X! (~urine th.:l tri'\l.. 1ho proposed :,.G.i'. h::,.v.:l no
such provision.

HO':lCv.... r the proposed .LG.i!. require the court to
set forth on the Tecare!. the re"'..Sons ,',ny tho court aver­
rulo·l the II judgo ~voc<'.tc", \ nilo the: "\ru.:nrlort :.rticlcs
of --:lr h:J.v0 no si:.lil ....r provision •

.mother ciffcrcncc is in th::l.t the Ill\! ocr..L.:lr is
required to ~ive :m instruction on rc,".sonnble r~ouht .:md
bur(~cn of ~roof :,,;s st1to1 in .\.'/. 31 :1.S "'.J:l.cndc~:, nhile
the proposert 1J~v~r bill st~,tcs th:lt it is the duty of the
jucgc nr1voc"'.tc to instruct the court on the 1.·...\"J of the
C.:J,se in open court.

Further (I.utics of the h\'l r.J.embor under the om~ndcd

Articles of W:lr rroy be prescribed by too Presidont (.\,'1. 8),
nnd furthi..lr duties of the 11 jU~.Ge udvoc'\te U r,l~y be pr>.ls­
cribed by tIl.;! Secretary of the N,~vy under the proposed
tJ.wy'bill.

(In rcb~r~ to other discussion on the fnoction nod
duti>.ls of the L:n ~F.lbcr of 11 jur1ee advoc~tcu, sec the
('iscussion unc.cr :L. T• 8).

Unr:0r too "oc:n~ec. :.rticlcs of .!:tT, ll'O\').S10n is !T.de
for ~ r::otion for ~ fin"in.s of not Guilty, \'-hilc tho::: t!::'.vy
bill does not ')J'ovi~c for such 0. ,.otion. HO\fevcr, the
:Lrr..:,· h:".s h.:l1 s~ch ~ notion Hithout st".tutory i..r.!.pla.....rt:.:nt.'\­
ticn, A.n'\ W1<er the "'.OcO':v~~ :,.G.I:., th S..:cr~t'\ry of the
Ihv:, h.~s '\uthority to pr...:scribc rul~s of ,roce.-'urv.

3. R~':lson'\bl... Dou' t.

The :.my "nc fhvy ~\Jfinitions of rc-::.son'\ble ~.oubt "'.N

subst"'.tltiilly the S<.l!.1C.
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IV. Reconr.lcndations

1. l:cthods of Voting a.'1d r:umber of Required votes

(a) Votes on Findings

The Keeffe Board (l:<,v~t) reco!"'~:'.ended th.:lt voting on
findines be by secret 'l!ritten b.3.11ot, th1.t :'"l. t':o-thirds
vote be req~ircd for conviction, th~t .3. unanir.ous vote
on conviction be ~rarequisite for imposition of d~~th

pen.c.lt;'. The objections to the t',"o-thirds rille con­
sidered by the bo.J.rd l:erc (1) should :l Minorit3r be
allo\'lCd to ~cqllit? an.d (2) if purcoptory ch:J.l1cngcs •·crc
'lllot;cd in ihv'7 Courts-m.··rtirU, could the defense r~~e

conviction OOTC difficult b2 ch"llcnging one ncmb~r

p.~rcrnptorily? The l\ecffe Boord '11so rocor."J";lCnccd an­
nouncement of fL~dings in~~di~t~ly .:lfter the vote.
T:ti.s rcco~ncnc.a.t ion is incoryor".tcd in the ,ro,oscd
~'av,-,r bill.

The J"eGuirc ~i.rtielcs and ~ihite Board ('hvy) ree­
Of·ncnd conviction by n F.Lajority, a tic buing rut acquitt2.1
<\nd findings to be -mnounccd immedi.,tcly.

The tlTO B"lllantine Reports !!'A1{o no recQr'ncndations
on thesc points.

The V3l1derbilt Report (.i.rJJ'~,) rccornrlcndcd announce­
ment of findings as soon as reached.

The Nc.vy JAG rcco:r.•.mds ,""'do~tion of sccr.Jt· "'ritten
ballot, CIljority vote to convict, tic to acquit, and
~nnouncenont of findings.

(b) Votes on S~ntenc~s

Th.) Keeffe Report fuvors SlJcrct \/rittcn b:'!.llot on
nIl voting, ~nct unanir~us vote for ir.~osition of dc~th

pcn""J.t~·. Tht.l Bo.::o.rd i!.lso Ncof'.r1undod (1) th1.t the court
be furnished ..;ith ns r:.uch inforrction ,"'5 possible on the
b1.ckground of thc; .:'.ccuscd "'.l1d when !.::~sible to do so,
to postpone s ... nt..:ncc for !l re".son::~.ble tir..::l :!.fter convic­
tion for the purpos~ of studying t~ v~rious sCnt0nce
fnctors; (2) t~,t sentence be announccd ir.~di~t~ly ~ft~r

~grced upon !::l:. court; z.nd (3) th,1.t credit :'15 p~ of thl.;
scnt~nc~ be given for t~1C in confin~r.~nt before trial.

•
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The J:cGui.rc ArticlC!5 -md !hite Rc,ort rcco'r:e:nc!
(l) n~jority voto for s~nt~nc~ cxcc~t for dc~th scn­
~ncc, for IThich votJ should be ~~ous, (2) scn­
t~ncc to be ~nnounccd by court, nod (3) nll~~ court
to p1:1cO ~ccuscd on ~robntion uith ex.;cution of
scnt~ncc susp~nd.

Th~ Second Ball~ntinc Report fnvo~d ~nounconcnt

of the s:ntcncc by tho court.

The V'1nd,;;rbilt Report fwor..:d .in:cdint~ 'lnnouncc­
r.~nt of t~ sant~nc~.

The li<'.vy J:.G ~co' I1.1ndcd ....doption of the :.rr.zr r.)­
quir.... r...:mts of un~i.cous vote for dc",th, thrc~-fourths

for life or Lore tln.:t ten Y_"'.r::i, tuo-thirds for nll
other scnt~nc~s, s~crct 'Titten b~l1ot, ~d scnt~nco

to b.;l .".lUlounccd by court.

(c) "oting on Ch....lLllG~5 .'1nd lon-Fin".l Rulin:s

Th.::rc 'IN no rccon;~:ndl,tions in th~ vl,rious ruports
on ch~inb th{., D_thoc of votinG on ch~ll:ml;";s (..rc.y­
socret ',Tittcn, Navy-voice). tior ,....re there cny reconr:cn­
d~tions on the nethod of votine on interlocutory qu~stions

(both - oral vote beginnins ~dth jUnior nc~w~r).

Discussion of fin:llity of lei"! n.;nbor :lnd II judge
a.dvoco.te tl ruli.n£s :md ch'Cll,mr.;c of l ...."~ r.cmbcr Md 11 juelge
D..dvocntc" o.r..: eli~cussed infr,;..

2. Lnl" i:c[".bcr Mel Interlocutory "'u...stions

(.;.) The Lt".'· !:.:.riJer or Judr;c ,\dvoc.",te L'l Gcn:::r:'.1

The I :cGuiro He port rcco!n~nd,,;d th"\t duth:s of the
Nc.vy judee :'.dVOC::l.t.::: be split so th.::!.t thor"'! "ould be t,·o
offici~ls of ~ court, ~ pro9~cntor, f~~ctioning in the
D.mn;:!r indic.....tcd br th.,t title, 'mel :l judge :ld.voroto,
y;ho '·'CS to nct in .:I. fl.-"U1n.. r si.:u.l".r to .:l civil judge
sittill[; ·.'i.th <l jur3r. The l!cQ.1iro Con..."li.ttc~ thonc:;ht
th.....t having one officer .:lcting both as prosc::cutor "'.Od
:'.dviscr on law l'OS cor.ple;t..:ly inconsistent \tith the
..:l....ncnt~ry principles of justic~. In ~delition, this
offic-.lr Wl!.S to bo indi;p-.;nel-.;nt of corn.'lnd o.nd to be
ur-der the d.irl.lct control of th~ Judge :.dvoc,'!,tc GJncTl!.L
This of.,~ic~r wcos to sur......,on 0.11 Tlitncss'.ls, rulJ on nll
~u0stions of ~cDi.ssibility of ovidence, Give i.r.pl!.rtio.l
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~dvico on l~, ~d procedure to the pros~cutor, ~ccuscd

~nd his counsel, ~nd to th~ court; question ~dtncsscs

Cl.S ho b~licvcd ncccss'lry for the full disclosure of tho
f'lots; L~struct the court ~rior to dclibcr~tions on
findings; :md keep too T-.lcord.

Tho Ilhit.J, B~ll~tincJ 'lnd Keoffe Coa:li.ttiJCS md
til.:: J.'.O ~ll rccorU1..md0d the dcsiLn.:'.tion of such fin offic...:r
but varied ~s to tho fin~l ~ffcct of the jud~o advoc~tc's

rulincs 1nrl th~ cxt~nt of his ~utics.

(~~ific~tions 1nd ':h~th~r the judee nnvoc~tc should
b~ :1 r~r'.blJr ontitlcd to vote ....rc consid...:rcd W1:!cr ". r. 8).

The i·cGuira and ./hitc Rcoorts rccoc.::lcndcd trot the
judbo advoc~tc should rule on ill questions of 3c1r'issi­
bility of evidence '1I1ct ch:llL...n,e.::s .:tne! such rulints should
be fin:l1.

The S.:lcond B'llb.ntinc ~;>ort !ollo·.~.}c. the HeGuirc
reeo. ncndations, but rccor.n..;;nc'....:d th'lt such rulinGs not
be bin!ing on the court, "but th~t 'n_~ tho court ov~r­

ruled ti1C jud.:..;c .:lrtvoco.tc, tho rc ....son for doinL so should
be pl~ccrl in tho record.

The Keeffe Report rccor.~ndcd that the jUdgo ~vo­

c~t~ rulo bn ~dnissibility of ovidence ~nd ~ll interlo­
cutory questions of la" except ch~ll~nges, ~nd ref~rrcd

for further study the question \lhother such rulings
should be bin~jnG.

31, 4J

The Vnnderbilt ~port recor,lOcncled that th~ 1..1.\'"
n.JnPers I rulings be bindi.n,g m:c0pt as to the sufficiency
of tho ovid,cnc...

TIx:! SccNb.ry of . .'ar reconncnced that the l.1.\": o.::r:bcrs I

rulines shoulr b.::l finu. except to ch:llL::nc;~s.

The !:--'vy J..G rcco!Z:md~d thct the jllcl.Cc ,:.JVOC1.tc -should
rule on ,11 interlocutory quostions oxc~pt ch1.11.nB~s,

incluCin£ 1.c~issibility of evidence nne privileGes of
uitn.::sscs, but th~t such rulinrs be subject to bainG
ovcrrul...d by tm court, in \thich Co.S..,l, tho:; re.:!.sons there­
for to hI,; includ-.:~ in the rocord.
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(c) Instructions on the t.",) of t~e Case

The i:cGuirc, B.:l.11Mti'1~, 'hite, md Keeffe R::?orts
rccon:en~ec th"'.t the jndee '\dvoc~t(; Civ~ instructions
on thc'laTI of the c~s~, ':hich ~~ulJ be L~cludcd in the
r.Jcorr, b::lforc rl.;lib.:n·~_tion ;n~ voto on findings.

The t~0.::ffe Rc.::ort l','Oulc. c."'.k~ pr....ju~icio.1 crr':lr in
th~ juCb~ :'.rtVOCtlt~ '5 rulin{;s caus,) for sitting tlsico
convicti~n on revi~w.

Th~ ::avy J J} r ~co~T1c;ndod th,t the judr,o 'l.QVOC1.tc .
re:-.r! to th.::l COH.rt th-:: .::llcn.::nts of too offer:ses ch'l.rgcd,
el~n nts of lesser ~C L~cludcc offenses, 1nC the ~lc~nts

of ,roof req~d befor..; the prosecution bcD.ns. Upon
roqucst of n. r.>l,;Ubllr or his o"n f.i-Otion he ni[;ht rcpoat
such ru,~ing at nny ti..r.tc ~lurins thlJ trial, csp.::ci:\lly
nft~r '\ 2otion to disniss an~ prior to ~~lib~rntion ~nd

vote on the fi...... dings.

~s 0 result of hearings, tho Arnoc S.Jrvic.::s
Cor:Tlitt~c ins.:.;rt;:lrf 1. rcquir....:n....:nt in the .lr'.cnd..:c! ..rticlDs
of 'Jar th~t the l1.IT nc~cr instruct th~ court on burden
of proof "'.nd roasonnblo coubt.

(d) l~tion for a Fincin& of not Guilty.

Doth the first B'l11a.ntine "nd the Keeffe Report
I'9corn:mded th"\t lbvy procc04uro includo n :'.ntion for Do

fin~ing of not ~ui1ty ~t thv 0nd of th' ~ros~cutions

c ~se. The Keeffe R~port "!ould h :,;v.:.:: the judge ,ndvoc~tc

rule on this notion, su~ject to b...in.:: avrruled by the
court.

The r:::lVY J,.G rcconrwn...1s follm:i.nb prcs,::nt :~rf.lY

pr~cticc.

no nrovision is f.!.__~'.!e for ., l·"lH ncrblJr or jud£<.l <!.cvo­
C'1.to for'S':"'_ci:li or sur:n.."\ry (rhvy) courts-mrti"ll. (See
po'!.rt IV, :.rt. 'lr 9). Therefor.;;, interlocutory questions
\ 'oule be r:eci'!ed by n1.jority voice vote of Navy sl..L-.n~ry

coutts, "'Il(: by th.:: prl..sicent of :\lTlY sp.;!ci..'ll courts-r.:rtial
subject to objection by the court.
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J. flccson:':.blo Doubt

Thor~ is no connont i.'1 th... ~:cGuir.:l, B;,llantinc,
Keeffe, ~'1hitc, or Vanderbilt Reports except th<!.t it be
th~ t:!ut;r of the Jud,:c .\dvocatc or 1 ~L\I ncnbcr to
instruct tho court as to rc<lson~blc doubt.

FSL - 1
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Uniforn~ of Military Justice

Subject: Correction - Number of Votes Required
for Sentence.

III. Differences

Punishment

A.W. 31, 43.

Death

Life im?risoncent

Confinement - core than 10 years

Confine~ent - not more than 10 years

All other sentences

(Including dismissul. discharge. etc )

FEL-I

All

Three-fourths

Three-.fourths

Two-thirds

Two-thirds

All

Three-fourth..

Three-fourths

'Iwo-t.ird..

Majori ty
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~U"n=i"fo""r",~. P..£S.£ .2£ l:ilit.~.!1: _Ju_s_t_i_cc_

Suoj~ct: Lesser Included Offenses and Basis of Sentence.
A.·I. 31, 43.

I. Arsv Provisions

1. Articlos of lar

No comparable provis ions.

2. ':anual for Cn1ll'ts-r:nrtial

Par. 78c ....•....

"L.:sscr Incll:::led Offense. - If tho .Jvid"ncc fails to prove
th~ offcns~ charg~d but docs--provc th~ co~ssion of a lessor
off~nse n~ccssarily includ~d in that chargud, the court aay by
its findings exc~pt appropriate '~rds, ~tc., of th.J specifica­
tion, and, if necessary, substitut.:: others instund, finding
tht.: accus.Jd not guilty of th.:.. ....xc.;::ptcd cllltt~r but c;uilty of
th-.l substmtial ~tt.;.:r. A far,ri.liar instance is a I. inding of
guilty of absonce without leave under a charG~ of dcs~rtion.

Such a finding may be thus ~~rdcd when th.J spccific~tion is
in th.J usual form: Of the s~~cificntion: ~~ilty oxc~pt the
words 'dcsJrt l and 'in dcs~rtion,' substituting th~rafor,

r~s~ctively, the 'lords 'absent himself without lc.:.vc from'
and 1\'1i.thout leave', of thc excopted '·,'Ords not guilty, of the
substituted v~rrts guilty.

llIn tho discussion of cartain offenses somu of thu included
off..;;nses arc stated. It

llPar. 80a. C0URTS-!':."JlTHL-P1OC:::JUR"Z--S..;nt.Jncc.--

110.. General.-Basis for Dct.Jrmining.-To tho e:~cnt that
punish~nt is discretionary, tho sent.Jncc should ,rovide for a
leg'll, appropriate, and adequate punishment. In thu ox...,rciso
of ~ny discretion th~ court nay have in fixine the punishm~nt,

it should consider, among oth~r f:"!.ctors, th.J ch,'r1.ct.Jr of tho
pr~vious co~victions, the'circwjS~~c~s vxt~nuating or ~ggra­

vating tho offense itself, or any coll~~ral f ~turc thcr~of

made r.'.nt~rial by tho lir.tit:ltions on punish.-x::nt. The t!lembcrs
should be~r in mind that the punishnvnt imposed .ust be justi­
fied by the necessities of justice and discipline •.......•.•

"In dclibcrati.,g upon th... s(,ntcnce tho court ui.ll consicl.:.:r
only such cvidcncc of previous convictions ~s relate to off~nsos

coronittvd in thc'c~sc of an cnlist~d ~ for general prisoner dur­
ing tho on~ J~~r, 3nd in th~ ccsc of others during thc thrc~ y~~rs

n.... xt ~r..::ccding the coml.lission of My offvnsc of ,:hich tho "ccused
h~s bc~n found guilty by tho court.
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liThe inposition by courts-:;1B.rtial of inadequate: s~nt..;nccs

upon officers and others convicted of crL~os vrr.ich ar~ punish­
able by the civil courts "!ould t~nd to bring th,) Army, as to
its respect for the crir.u..!lal la'\?S of the lan.d, into disrepute.

flI! the accused is found. guilty of tl"lO or lOre offenses
constituting diff~rcnt ~spccts of th~ sar.~ act or onissien, the
court should i!llpos~ punish.~nt only uith rcf:lrOncc to tho act
or omission in its nost io)Ortant as?Oct .•.•••••

"For the information of the ravic' WE; au:hority a court­
martial ~y f:>~r.tulatc for inclusion in th.:.: r.::lco.ro a brief
statcment of too reasons for the scnLnce. II

3. Public Lan 759-80th Congress, Chapter 625, 2D So..:ssion

!!o cOl!l,arablc provisions.

II. r~av·t Provisions

1. ~rticl~s for the r~v~rrwr.ynt of the Navy

n.'\rticl~ 51. Ad.:lquate punishncnt; reco~cndation to m.:orcy.--

II It shall b~ the; duty of a court nartial, in all cases of
conviction, to adjudec; 3 punishment adequate to the nature of
the offenso j but tho r.-.cmb ..rs thereof may rc commend the person
convicted as des~rving of clcm~ncy, and stat~, on tho rwcord,
their reasons for so doing. n

2. Naval Courts ann Boards

I1Sec. 429. Vlh-Jn specification 1s ;Jroved in part.--

tilt is a peculiarity of t h:! finding at r.ti.litary I.'\w th 'lt a
court nArtial, t!hor~ of opinion t~.t any ~ortion of th~ all~gations

in "I spucific,..,.tion is not proved, is .3.uthori7.cd to find tho
accus\.~d guilty of',,\ rart of the sp;;cifictltion only, exccpting
the r~~indcr; or, finding him guilty of the 'nolo (or any part),
to substitute correct words or all~gations L~ the ;JIaco of such
"lS rl.N sho\ffi :):r tho evidC:1Cc to be incorr~ct. Provided th~ ex­
ceptions or substitutions leave th~ spccific~tion still su?port­
ing th..: ch"\rgc (or in th,~ case of a su.TJ;...:lry conrt n"rti~l still
st::.ting tl'." S.:!r.C or 0. liJss_r included off.mac), th...: court may
th::.n find th.. n.ccuscd guilty. F."'.f.l.ilhr inst'lrlc~s of t~ exer­
cise of this 'lnthority occur vmen th~rc is a rnistak0 in name ~d

r.:lllk or rating, or 'to ",rroncous averment of tine or n1:l.ce, or ~
incorrect st~temcnt "'.s to .':".mount or v:U'.le. But the authority
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to find guilty of 1. lesser included offense or to make exceptions
and substitutions in the findingsdo~s not justify the conviction
of tm accused of an offense entirely scpnrate a....,d distinct in
its nature from that chnrged or specified. C"Jorc must be t:'!..1(cn
in "'.11 such findings not to except the v,ords uhich c):pross the
gravamen of tho offense in lai/. In f.l.::lking exceptions 3J1d sub­
stitutions, tho court rmst soc that tho spccific1.tion as found
proved is gr~mnLltically complet.e. n

IISce. 4.30. 'Guilty in C!. less degree th:-.n charged. '--

nlf the evidence prove the colill\i.ssion of ,-n offense less in
degree than that specified, yet included in it, the court ~ny

CXC'Jpt ",ords of too spccific::.tion, substitute otrors, pronounce
what \·ords .:l.rc not ..,royed .:md -tnt y."ords .<!oN .,roved, '1l1d then find
thG accused guilty in a l~ss degree th~n ch~rg~d, guilty of the
less.:r included off~ns~. Of this form of finding, the r.lOst
f ....11i.liar eX<l.'!1ple is th~ findin of guilty of labscnc~ fror:t st:>.tion
1.!1d duty ..·.ri.thout le1.ve (or ubr leave has ..:lxpil'\.:d) 1 u,on a
charge of 'd~surtion. I

rr"there one of the qrticles of the o.rticles for the govcrtlr.lCnt
of the Navy docs not include lattempt I in its express t .. rms, if
the specification is found-~oved so as to shoTI an ~tte~pt to
coPmit the offense charged, ~nd not the completed offJns~, the
~ccuscd should be found guilty of tho ch~rge in e less degree
than charged, euilty of one of the gcn~ral cTh~rgcs.

Uln a g,mcral court-a"\rtial case vlherc thore are two or fiPrc
specifications under a charge ''1l1d some specific1.tions arc found
proved, and oth~rs proYed in part, ~nd as thus ryroved these
1 "\tt0r support n. charge of a lesser included offense, the findings
on the chnrgc should 00 recorded, for examplo: 1* * ~i- of the
first c!l.argc guilty by too findings on the first and third spr.:ci­
fic:tions, 3nd of th~ first ch~rg~ guilty in ~ l~ss degruc than
ch'1.rged, guilty of * ~;. {} by the findinrs on the second and fourth
spccificntions. I II

IISec. 436. Previous convictions: Introduced.-

liThe judge advOC:ltc shall, i.mr.:lcdi~t.:;ly nfter r.Jcording the
findings, cxc;.;:pt \,n0TC such findings h:'\ve resulted in "!l1 :lcquithl,
st~t0 .mcthcr or not h0 has nny rJcord of previous convictions
by courts ffi<1.rtinl. If not, r.n entrJ.7 to this ,Jffcct sh"'t1l be m;:de
in the record, but the court need not be rcop.::lnl.:d. If there be
such record, th~ court shall be opened :....nd the :NCOI'd sh:l.11 be
submitted to the ~ccused for opportunity to object to its ~d­

mission. If there be no ~lid objection, it s~ll bo rend by
the judge a.dvocate in the presenco of all parties to the triaL 11
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"See. 4J8. S'll':lC: l~ust rclat.::: to current enlistment or currl..:nt
oxt...:nsion of cnlistmcnt-Zxc.:l!:ltions.-

liTho g~ncr~l rule is that th~ record of previous convictions,
in order to be :::.dr.lissiblc, l.i.ust reI~to to the current cn1.istr.lcnt
or currcnt··~r.tcnsionof the :!ccus~d, if ,"n enlisted ru..'l. On the
oth~r h~ndJ ~ncn th~ lnst enlistmont ,~s t~rmin~tcd by s~ntcncc

of court ~~rti~l or by disch~rgc as unctcsir,blc by order of the
dcp:>.rtJn.:nt, or nhcrc th,-, '1Ccusl.ld deser-ted ~ncl. subsc"'u:mtly
rr:'.udul~ntly cnlist¥d, ill convictions occurring i~ the prior
,..mlistroont ,rc <:!.dni.ssiblc."

"Scc. 442. l.Lttcr in mitig'\tion.-

IlAfter the findincs the accus.::=d m.:!.~r introduce m:l.ttcr into
mitigation or cxtcnuo.tion (sea sections 164 and 165), or m.,tt..::r
fron his service record or tcstirnon~~ :-.8 to post charact.:!r. 1T

IIScc. 164. Cn.'\r:lcter evidence. ---

"Cb<'.r,xter evidence is of tHO types, n;mely, (:\) that intro­
duced before tho finding .:lnd tending to prove the guilt or
innoc~nce of thc ~ccusod·~d (b) th~t \,hich is introduc~d ~ft~r

tho finding c.nd '\mich is, strictly speaking, not lJvidwnc..; but
is mar.: )r09Crl:r termod l':4.1.tbr in Ciutig'1tion...••..•

ltMntter in Mitigation, referred to in (b) abovo, h:ls for its
purpose the l~ssening of the punishmont to be assi~ed by the· court
or the furnishing of grounds for c rccom~cndntion to clemency.
As thus offered it h.".s n wide ll'.titude :md is not, ....s in (.:>.),
limited to tho gcn~r~l good chnroctcr of the accused nor to the
n~turc of the ch1.rges. Such ~~tter ~....y includo pnrticular acts
of good conduct, bravery, etc., and may exhibit the r~putation

or record of the Accused in the service for efficicnc~r, fidelity,
subordin~tionJ temperance, cour....go, or ,"'.ny of th0 other tr~its

thtlt go to n..1.kc ~ ~od officer or enlisted fr.M."

USoc. 165. B~tt..,;r acl.missiblc on be:h:llf of ....ccused ~ft.,;r finding.-

"After the court h~s .:lrrivcd at its finding, follo:."ing ..:..iUcr
n plc"!. of suilt:· or not guilt~.., the 1.ccusod r:lo:l,j" introduce (1) m"!.tter
in mitigntion of the punis~nt, ~hich is doscribcd in the preced­
ing section, :md (2) m::'!.ttcr in cxtonu.:"'.tion of tho off..nse. This
1 '1tt-.lr m:1y prop.:.:rly .2'xplc.in th:: circumst~ccs surrounding the
corrrnission of thiJ off~nse, L'PJ.cluding th..: TC:lSOnS th1.t ilctutcd
th~ '1ccuscd, but not ~xtcndin~ to ~ l~g~l jU5tific~tion. If ~~tter

purporting to b~ in cxt~nuation or nitis~tion is introduced ~ft~r

;'\ ple1- of guilty :md is found to controvort "ln~.. ~l(.;m...:nt of the
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offense, the court should ~roceed as set forth in scction 417.
The accused may also at this t:iLle introduce natter from his
service record and testimony as to past character. n

IISec. 44J..l. Punishment to be ae:judged.-

II It is raade b:r lay; the duty of courts martial, in all cases
of conviction, to adjudge a punishnent adequate to the nature of
the offense cor.l:ri.tted. In so doing due regard nust be had to
the requiNr.ents of the articles for the governnent of the tiavy
and. the lir.li.tations prescribed by the President for punis~nts

in time of peace. L'l cases l'mere there has been evidence in
mitigation or extenuation, a court :.artial r:.t.ay reconmend the
person convicted to cler..ency; this clenency, ho\,!<;ver, is to be
exercised only by the revie~g authorities, ,no are expressly
clothed \lith the pm:er to f.litigate or rer'li.t :'luni~hment. Sen­
tences rmst be n~ither cruel nor unusual, and must accord with
the coman law of too land .:>.nd the customs of ",ar. . ....•.• 11

3. Proposed Uavy Bill

"AnT. 28 (a) .........
II (2) A court .~rtial may convict the accused of the offense

charged, or a lesser and included offense, or an attempt of
either, or of a l~sser but no included offense. A lesser but
not included offense sh"ll be construed to mean an offense ,,111cl1
is not included in thc offense charged and only bocause of proof
of crilunal neglig~nce instead of criminal intent.

II (b) It sh1.11 bc the dut~r of a court narti~.l, in all eases
of conviction, to adju,:,"1gc a punishm~nt ade~uat,~ to the nature of
the offcns~; but the m~mbcrs th~reof nay rocomn~nd th~ person con­
victed as deserving of clcllcncy, ~nd stat~, on the record, their
r:;lasons for so doing. n

III. Diffe~nccs

1. Lwssor Included Offenses.

Both services ~rovide for conviction of lesser included
offo:onscs; how;;:ver, the proposed Hav" bill irovidcs for too con­
viction of an offense 1nerc cr.ir:dnal neel.i[;cncc is ':lrovcd instc:ad
of cri.tn:ir.al intent. This tho Navy bill Y«)uld call a "1esser but
not included oIT.::nse. lI

(This t~nni.noloQ' night bo confusing, as it night l ....ad the
layman to h~liove that a court could convict of any loss~r off0nsc.)
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2. Basis of S~nt~nce.

Under the aocndJd Articles of War, a court in determining
sent nc.:::s is permitted to take rd..tigating and cxtcnuatinc cir­
cW!lstances i..'1to consideratior., while the "'roposc~ :Javy bili
s.:...::ms to retain the ~Nscnt practice of not allmting th~ court
to consid~r such circ~~t~'C0S in adjudgine s~nt~nccs, but
allovs th0 court to li'.ake rcco~.:lndations as to clut:'lcncy. Ac­
cording to many critics, this procodurc alio·.'s th~ can'\ocning
authority to fix th..l s.:.ntcncc rJ.th~r than th~ court, du~ to
the fact that Naval courts-r3artial felt bound to i.r::l:"'Osc a ma.x­
i.r.Iu.":l. or h,Javy s ....ntcncc and lc:avo clc~ncy 0ntir..::l.7 in the
hands of th..:: convening authority in accord2ncc ·~th the mandate
of :raval Courts and Boards.

In considering pr0vious convictions, ~~ Arn~ court ~2Y

only look at E.n onlisted :nan IS conviction within th,J previous
y.ar, v.hilc U' val courts may consider convictions \,'ithin the
pr..::sent ~nlistment.

IV . Rccor:r~cnda .:.ions

Me~irc Articles:

"Article 4 (c) (2) DeterMination of !'>.;ntcnce. It shall be
tho dut,~' of the court, in all cases'of conviction, to im:->osc
adequate punishrn..::nt. The court May, in appropriate cases, sus­
p....nd thu oxecution of th~ sentence and ~l~ce the accus~d on pro­
bation for a specified poriod. No person shall b~ s::ntenccd to
suffer death, except by the unaninous concurr0ncc of th~ mc~bers

pr~ssnt, and only in casus tm,Jrc such puni~h1K'nt is CY.pr~ssly

providod in the-sa articles. All other scnt,mcas nay be deter­
mined by a majority vote."

White Articles (StudY Ho. 2):

!1Article 10 (c) (2) Dcterr.t.l.nation of sentence. It shall be
tht: duty of the court, in all cases of conviction, to im,?ose
adequate :)Unishm.::nt. The court may, in appro,riate cases, suspend
th~ ~x~cution of the sent~ncc and place th,J accusod on ~robation

for a s!1,Jcifi..id p:;:.riod. . II

First Ballantino Re~ort:

1Il..4. S~ntances. A study of ov-..:r 1600 cases clcar-..:d through
the Office of th", Judgo Advocate General in th~ months of April,
l~ay, Md June of 1943 sho~'s that ov~r thrcc-q'.lart"rs of s ....ntc;nc(.:s
adju~ged by gpn~ral courts ~tial ar~ substanti~llymitigated in
the proc~ss of rcvi-..:w.
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"Under th~ ~xisting proc~durc it is the duty of the
court, in all cas~s of conviction, to 'adjudge a punis~~nt
ad\"l~at0 to th... nature of th~ o.rf..:.:nsc I and I due regard. must
bloJ had to th0 rcquiI\.;m..,;nts of the ArticltJ$ for the Government
of the I!avy and th0 li.rni.tations flr:-:scribcd by the President
for punistu'x:nt in ti.n:.c of peace.' At the sarno time it is the
?rivilcgc of the members of the court i.ol(llviducl.ly to Irccorn~nd
the rvrson convicted as descrving cl~oancy' and to state on the
r~cord their rcasor:s for so doing. Clcocncy, ho'::cvcr, lis to
be cX...lrciscd onlyby .. Nvim"'i.11g authorities \rho r-lrc expressly
cloth~d d.th the ?O\"!..;r to ::'.i.tigat.:l or r..;.mit punishrn;)nt. I Horc­
ov~rJ tth,; c ur-ts ;'.rc admonished not to 'pr;su&lC upon the prc­
roeativc of the rovicl'd.ng authority in ..x.:lrcising clc:rl..ncy';
for such :tction, so it is decl:u"Cd, ",'Quld 00 in effect, a
reflection upon th~ judgn;nt of the Nvi·~\'ring authority. I

Inconsis~ntly, courts are ey'pr~3sly authoriz~d to rac~ivc
matt0r in MitiGation for th.,} :mrI)oso of Lss...:ning 'the
punishmont to b~ assign..:d by the court. I

IIThc' British s)''St..;r.'I, even i'lith due allo':mncc for funda­
mcnt~l diff~rcnocs, furnishes a sh~rp contrast in this r~sp~ct.
I In ~\ 'ardinr; scntl'nca, the court should take into cons:irl oration
the forrrcr scrv1c~s and "ny other clai.n'.s lillich the accused may
lay b,forc them, ,~th ~ vieTI to his being dealt with more
leniently. It is objectionable for a court to a\~rd ~ sentence
Md then to r<..icoJ"mend a prisoner to the favourable consideration
of th..: Admiralty. Such a course thro\'ls a responsibility upon
others which prop~rly belongs to the court. ,. (J~anual of ~laval
La,'/ and Court-!::rti.:l.l ProceduN, by Stuphcns J Gifford, o.nd Snith,
4th Sdition 191" pp. 89-90.)

l12xcept ilt the matter of dct0rnining generl\l policies
Gov_rning punishMents, the eourt is in thw b~st position to fix
sent.:;nces. It is th~ only pl...ce in th..: system 1 rh..:r,j the man
himself is actaally unner observation and ~ppr~isnl.

nIncN:lSe in the .'owers of CQurts to dat.,)rr.Unc ulti..m<:.tc
punishrrcnt r.ri.ght ,,:ell be accOMpanied by a !>rocedl.:ral eh"'nge
r..:quiring the announcement of findings and sentence in open
court ...t t he conclusion of trial. '!his \'lou1d C\uO':l\,nt th.:: s",nsc
of responsibility of til;: court. Tho proMpt, pul)lic ....nnoWlce:nent
of s-.1nt-.:nces 0.5 impos..::d by the courts should h"vo 'l dcsir3blc
dctc.rrcnt effect. In wdition, th.; sU&&estcd pracudurc \:ou1d
have the ~dv"'.nt~gc of ~fording th~ ~ccuscd:! fC'!.ir opportunity
to m".kc M inform:::d app;~ ...l to the rcvic"'ing 1.'.lthority.

!IRuco!T.lcnd:>tion: ll~v~l Courts a'ld Boo.rds should be Nviscd to
grant gencr~ courts ~:.rti~ 1· rg~r 90'~rs

Md Nsponsibilitics for fixi."1[. s ..mt..:nc..:s. 1l
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Second Bn.lhntin..::= Rcl')ort:

lfo conn.::nt.

K...:cffc Report·

I1REC '1 EUDA'T'IOt!:

..Th....t th~ Advisory Council consider whc".~r the Rul..::s of
Proc.::durc should provide th:\t the cocplct..:: r..;cord of ~::!st offenses,
civilim :me' nilit.:try, incladi!lE, r.::cord of mst pumshr.!.,mts, be
.:tvnil~blc ~ftcr rindL~&s hy th~ cJurt for tho ~urpos~ of 5 :n­
tt:ncc.

lilt is SUf." .st..::d th:lt cQu.rts-I:I."'.rti ....1 b.:: iVL:n br.... at"'r
discr",tion in th.3 d..:t.:lrnin:'.tion of s.:lnt",nc.::s, "n: th:'.t to this
end, courts b~ cncour~gu~ to cvnsirkr, in ~rriving ~t propur
punishment, not or~y th", facts nne circur.st~~C0S of th~ or!~nscJ

including !.1<.1.tt.::lrs in nggr."'..vation "'n':' 1rior convictions, but
".lso r.· ....tt..;rs in _xt"nu-ticn end n~tie.,.tion 'tJich the ... ccused
m.."'l.y 11.Y b ... forc: th...r.t. Clemency"'.11d ttc imposition of just s...:n­
tcncl;s shoulr1 not b...: confused.

rtTho.t the Advisory Council consi1cr :;,c'option of i1 rcquirc-
r.toJnt th~t in (;vury goJn-.:ro.l. court-martial ca~c ro'h",r<) it is fC'l.siblc,
a r...:port of psychiatric cX<:"UIl.inetion should be subr.rittcd to the
COtU't, 'tfter the findings, anc1 hefoN A s·~ntcncc is fixed. Such
roport should be .:lccomp~niod·by inforJl1.'~ltion concernine the nccuscd I s
f~ 'ily b"\ckground, educe-tion, cnvirorll'l.:..:::1t, emf,lloym.::nt and economic
st.'"ltus.

It A thorouch study should 00 rude by thl..: Advis ory Council' of
th...: g<)noJr:ll ~roblem of off,;md.::rs having p,;rson.'l.lity disorders,
omd r-uch questions considl.lTed as ·:;h.::th.Jr nn i..nunodi~t.J .'ldninistra­
tivc disch..'lrgc should b 0 porr:'itt.::!d for su.ch of functors guilty
of purely milit~ry off~nsos.

lIRccorrrn"'nd.'l.tion of Clemency 1">y tho Court:

lilt h1.S -ur..:.ady boen pointl..ld out i:1 thi5 scctio:1 Un t evidence
or st~tvrn~nts offv~cd by the ~ccuscd in cA~enu~tion or mitigntion
.... r.,:: orop~rl:l factors ;lhich should 'tx.l consid.:.:rod b'T tho) court in
pos~ing upon the svnt.::r.c0s. The -. '~ight to b 0 (.,i v",n such evid::ncc
or st1.t...m nts C".Il. b..;st b.:: '::VllU:'.t..::c. by the court. H. retofore,
thvsC n1.tt...rs h~v ~en r...:g~rdud ~s ~1tt~rs of-clv~ncy for the
considvT['.tion of th;;. r.::vic'Iring ".uthority ~lonc. ::cmb...rs of C'Xlrts
h"'.v be",n crJp0'111.::rQd to r,::cor.1l... nd clcr.Jncy in proper C:lSCS, but
...r .... not supposed to infrL'1gl.: upon th,.; "'IO'I ....:rs of the r..:vi",.fi.ng
~uthorit~r b:r givin;- r...ig~:t to such n... tt.Jrs '.:h-.:n d-.:t.Jr.....minf; S"::::I­

t..:nco; Th~ I30:lrC h:"!.s sUt;gl,,;st;;.d t:klt disCT.Jl.ion be eiv~n the court
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in the dctcrnir.~tion of s~nt~nc~J .ith full poTI0r to consid:r
all circwnst.:mccs in cxt..::nu:'\tion or 1"itig-tion. If this
sug:-,..,stion is :ldoptcd, thor..:: Hill bo..; no need to NCOIlWcnd
clcIllI.:ncy to a superior authority. \ih;:tcvcr cleMency is indi­
C1.Wd eM '='0 IX:fl.ctcd b~r a SU5:J nsion of scnt .. ncc on prob.:-.­
tion.

"This of course rcl;,,'.tcs to ox.:rcisc of chncncy in th..: first
inst.-mcc. It h......s nothing to do"\"i.th subsequent clC:T.10nC;7J

extended b~r ttp !·I:-v;· Dcp-rto.;;nt, :::ithcr u,on initi-l r..;,vicH of
th C'lSC, or upon p....~iocic clcm..:~cy rcvic,:.11

Vanderbilt R.::=">Ort:

II). Thl~ :::mu:l.1 sh:'luld cont ..... i:'l c. st ....t_mJ:1t th:".t it is th..: duty
of courts-m.-l.rti...1 to exercise t:l",;ir m.'n jucgr;<ent in inposing
sentences "'od th-t th~y should not 'lr?!1QtL'l.ce s.::nt.:.nccs \'lhieh
they knoVl to bo cy.ccssiv::l, relying on the revio\d.ng 'l.uthority to
r.Jduc...: th.Jm.

IIAll c'"Iurts-nrti -..l should 1nnounc:! th.:::ir findinGs cs soon
M ro".ch,Jd :,nd, in c:\sc of conviction, shlJuld hc:".r al'GUfi'Cnts of
counsel on questions ')f s:mt..;ncc ".00 th·'\t upon rcnchi.l'1g i'. dctcr­
nin'\ti.on l.S to scnt....:nce, should cnnounc~ the sentence. n

Fr:L - 1
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Uniform Code of' ilitary Justice--,
Subject; Contempts

I. Army Provisions

1. Articles of .lar.

"ART. 32. Conte>=ipts.--..\ tlilitary tribuna.l may punish as for
cont~pt any person who uses any menacing woras, signs, or
gestures in its presence, or who disturbs its proceedi~bs by
any riot or ciisorder: Provided, That such punishment shall
in no case exceed one month1s confinecent, or a fine of ~lOO,

or both.

2. Manual for Courts-liartisl, Sec. 101.

liThe conduct described in A. :1. 32 constitutes a direct
contempt and is punishable by one month's confinereent, or a
fine of .100, or both. Indirect or constructive conterr~ts,

(i.e., those not cornnitted in the presence or immediate prox­
iaity of the court). and the conduct and acts described or
referred to in J •• ~. 23 are not included, may be punishable
under other provisions of law, such as for instance. A. i. 23,
in the- case of persons not subject to military law, and A .. j. 96
in the case of persons so subject.

liThe words t1 any person ll as used in A.rI. 32 includes all
persons whether subject to military law or not. This con­
struction, however. does not apply to members of the court.
The court has no power to punish its members. 11 However, im­
proper conduct on the part of any member is considered a
military ofranse.

It';lhere a contempt punishable under A. n. 32 has been
co~itted, the court may. after giving the party an opportunity
to be heard. impose sentenc£l within the limits of A.~]. 32.
Before sentence cnn be executed. it must be approved by the
revievnng authority. The c)urt may if it desires cause the
removal of the offender and in a proper case initiate a
prosecution against him before a civil or military court. 1I

3. Public Law 759--80th Congress. Chapter 625--2D Session.

No changes.

II. ~ Provisions

1. Articles for the Government of the Navy.

"ART. 42(a) Conternpts of court. -- :henevcr any person refuses
to give his evidenca or to give it in tho nanner provided by
these articles. or prevaricates, or behuves with contempt to
the court. it shall be lawful for the court to imprison him
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for any time not exceoding two months: Provided, Thut the
person charged shall. at his O\m request but not other:/lse,
be a competent uitness before n court martial or court of
inquiry, and tis failure to m~k~ such T6quest shall not
CT&atc ~ny presumption against him (R. S. S6C. 1624, Art. 42;
Uar. 16, 1818, c. 37, 20 St~t. 30).

2. Naval Courts and Boards, page 180-1.

III. Diffor~ncos

"Authority of naval courts to puniEh contempts is con­
tained in n.G.N. 42. The articl~ is not construed as €~­

tending the authority to punish for contempt to a surr.n~ry

court martial or deck court.

IIhRT. 35(b) Any person not subject to the Articles for
the Government of the Navy•......... who refuses to give his
ovidence or to give it in the manner provided by thGse Articles,
or bohaves with contempt of court, shall be dC6med guilty of
a misdcmeo.nor ...•.....•~n~ shall be punished in the
district court of tho United States. 1I

is renumbered as articlu 35 and amendedArticle 42
follows:

lts:::c. 32.
to rond us

U· .nen a witness is char&6.d w1 th conte~pt. h~ should be
peroitted to reply. The nction taken is properly sur.~ry;

a fo~al trial is not required. If th~ r~ply is satisfactory,
the proceedings for con"l;empt rn3.y be t.:nd6d. 1I .;'hen 0. civilian
witness is adjudged guilty of contempt, th~ mntt~r sh~ll be
c6rtifi~d to the U. S. district &ttorn~y for the necessary
action in the pr~mises as required by law.

"ART. 35(c) ;"/henevE::.r any person, subject to the Articles
for the Government of the N~vy, refuses to give his evidonce
betore a general or summury court marti~l or court of inquiry
or to givo it in the ma~er provided by these Articles, or
behavos with cqntempt to the court, it shall be l~wful for
thu court to imprison him for any time not oxceeding ~NO

months. 1I

3. Proposed Navy Bill.

1. 13 Corpus Juris 5, Sec. 3 dofin~s direct cont~re~t ~s an
opt.:n insult committed in th6 preBcnc~ of thd court to the person
ot thu prEsiding judge, or a resist~nce or dotiunce in his
prosence to its powers or authority, or improp~r conduct so
near to the court as to obstruct its prooeedings. Under the
provisions of A •• I. 32, u milit::l.ry court is limi"l;ed to punish
for contempt any person Who degr&des the dignity ot th~ tribunal
or obstructs its proceedings by creating disordors. The proposed
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, ... G.N. 35(0), rel~ting to persons subject to naval law, Qnd its
corr",s?onding proviso in .~rt. 35(b), referring to persona not
80 subj~ct. is broader in concept nnd conforms substfinti~lly

to th~ ab~vo definition.

1. McGuire R~port, 1946.

3. Judge 4dvocate General (nuvy) Recommendations.

2. K~orfb Roport.

Repeal ~.G.N. 42(a). Enact new ~rticle ernpowQring generul
and sunmury courts mnrti~l, and courts of inquiry to punish any
pvrson for cont~mpt of court.

IV. Recommendations

Any rolibry triburul m.ly sum!narily try Ill1d punish an
offend~r, mili~~ry or civil. for contemptuous behavior in
viol_tieD of ~.;. 32. The propos~d Navy bill. on the other
hand, confers jurisdiction only upon genoral ~d summury courts,
and courts of inquiry to pc~lize for cont~m9t p~rsons subject
to nav:..l 130',7. However, ,..there the violator is not subject to
tht': .",rticles tht:: !r"..ltt(,T m..l.Y be c£;rtified to the U.S. district
attorney, ~rt. 35(b).

1\. ••1. 32 c.uthoriZE;S punishment not to eXCeed one month's
imprisonment or ~lOO or both, subject to ~pproval of the
reviewing authority. The maxicum punishmvnt ~pplic~bl~ to
persons 5ubj£ct to naval l~w shall not Exc~6d t~ oonths
confinement. ~.G.N. 35(c). S~ntences adjudg~d for cont~mpt
by the her&in authorized naval courts ~re not subject to
review.

(b) Punishment shall consist of two months' pay or ~NO months'
confinement.

(~) Gener~1 and summary courts martial, and courts of inquiry
may punish any person subject to A.G.N. who refuses to give
t~st1mony or commits conternot., .

Suggests enr;>o'Ncring gt>ner:ll and sUllIn:lry courts-mnrtio.l,
c.nd courts of inquiry to punish :uty porson subject to .~.G.N.,

who erc guilty of direct contern,ts. by 't-:IO (2) months confinement.

(c) Parsons muy appeal to Secretary of the Navy within 10 days.
Execution of sentence to be suspended pending decision on
a?peul.

(d) ~ny civilinn ..••••....who refuses to testify may be
prosecut~d in the District Court of tho U.S.

2.

3.
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P..,Tsons, subj ... ct to ..• G.N •• "..ho willfully neglect or refuse
to uppe~r or to produce docun~nt~ry evidenco when duly
subpo~nn~d may be punished under tho ganor~l ~rticle for
conduct to the: prejudice of good order and discipline. by
5~par~tc disci?linary action. Contempts by civili~ns should
be added to offenses constituting misd6~anors.
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Unirorc Code of Military Justico

Suoj....ct: Record of Proceedings -- .."
J" .... 33-34

I. ..nny Provisions.

1. .h.rtic1t:8 of ,iar.

"•..aT. 33. Recorcs - gen€.r .... l courts-n:~rti:...l.-- Each gener....l court­
!:Urti 1 sh~~ll keep a separ.:...te rEcord of its procc.cdings in the
tri~l of ~uch c~se brought before it. and such r~cord sh....ll be
uuthentic~tcd by the sig~tliT~ of th~ presid~nt nd the trial
judge advoc:ttc; but in C'_S6 tJlO ncord C.lDnot b~ ::tuthenticuted
by th~ president ~nd tri~l judg~ cdvocat~. by rc~son of the death.
di8ability or chsence of either or both of then. it shell be
signed by & mc~ber in lieu of the presid~nt ~Ld by ~n ~ssistf~t

triul judgo udvoc~te. if thero ~o one. in li~u of the tri~l judge
ndvoc~t(;; o-chl.rwise by -:.nother mecher 01' the court. II

"•.RT.. 34. Records _ Spcciul and SUIIlJ!j ry Courts la!lJ.rti~I.-- &..ch
speci~l court m~rti~l and each sunm~ry court m~rti~l sh3ll keep
!l. r.::cord of its proceedings. 5ep'~rate for e.lch c~se. '"hich record
sh..:.ll cont... in such m:.tter and bl:; authentico.ted in such ~cr
~s r.~y b~ required by regulations ~hich the President may from
tim£: to tine prescribe."

"•.RT. 17. Trial judge advOC':lt(; to prosecute; Counsd to defcnd.-­
The trL.l judge 'ldvocnte of .1. gener~l or speci",l court-m~rti'l1

sh',ll prosE:lcute in the numo of the United Stutes, nnd shull under
the direction of the court. prepare the record of its proceedings.

"
"aRT. 115. :~ppointment of Report(;rs and Intorpretcrs.-- Under
such r(;gulLt.tions LoS the Sccret.:..ry of .io.r m,(¥ from time to time
prescribe, th~ president of ~ court-marti~l or milit~ry commission
or u court of inquiry sh~ll hav~ power to uppoint u rCpoTt~r.

who shall record th~ proceedings of ~na testimony t~kcn before
such court or commission uod may set down th~ Bame. in the first
instnnce. in shorth.md ••.•••.••. 11

2. ~nu~l for Courts-MartinI.

"SEC. 85. Courts-Murti!ll - Records - Gen6r·ll Courts-Mcrtio.l.

"0.. Generc.l and !llscell':lneous •.•••..•.•

ltThe rt.<cord is prep·.. red by the trb,l judge ndvoC!ltc under
the direction of the court. but th& eourt as a whole is responsible
for it. It is iu.mcterial to the suffici~ncy of a record whether
the same w~s kept or writtEn by the trial judgt.< advoc~tu or by
a clerk or ~ report(;r ~cting und~r his direction. The tri~l judge
advocate ~~ll preserve or c~use to be preserved any notes.
stenogrtiphic or oth~r, from which tho record of trial is prepared.
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Those notes may be destroyed after final disposition of the case
undt.:r A;'-i. 48~ 50;-. or 51 11

'b. Contents; .•..••.• The record must show all the Esscnti~l

jurisdictional f~cts. and ~nll S6t forth Q complete history of the
proceedings had in 0P60 court in a case, nnd all th~ materi~l con­
clusions arrived ~t in both opLn &nd closed 86ssions. For details
of contents und cer~.in exceptions to the foregoing general rule,
see App. 5 ••••.....• 11

"SEe. 86. Courts-1b.rti~l - Records - Speciul und Summ:....ry Cour"is­
U~rtial.-- Except ~s othe~isc icdicated in tho form of record
of trial by s?~ciul court-~~rti~l (~pp. 7) or elsewhere, the
requirem~nts of 85 are in gener~l epplicablc to r~cords of special
courts-mo.rti':il. As to records of summ~ry courts-martL.I, sec.
App. B.

"At the conclusion of th~ trial of e~ch c~se u summary court
will record ~nd sign its findings '~d the ucquitt~l or scntenc~

us indic~ted b~' the form and .till tr;,;nsroit the. record of trial
~d ~ny pepers received with the charges or os evidence without
lett.. r of tra.nsmittal to the a.ppointing ~uthority or }.is successor.

"
lISEC, 46. Courts-MartieI - Personnel - Reporter.

"n. Authority for appointmbnt aT d,;:to.il •.. , .... ,.

lISubject 1.0 such exceptions as Tn..1y be ma.dE: by appointing
nuthoriti~s. ~nd within the limitations of th~ stututes quoted
abovo, th~ appointment of reportors or th~ detuil of enlisted
mon to BerVl; u.s stE::nogr:...phic Tf;..portl.rs is hureby uuthorized,
except for summury courts-martiul und oxcept i~r speciul courts­
martial. when the appointing authority do~s not direct that the
tcstimony be r"duced to writing ....••... ,\I

3. Public L~w 759--BOth Congress. 2D Session

Articles of \~~r 33. 34, 17, nnd 115 cr~ not changed by
P.L. 759.

IISEe. 210. -Article 13 is amended to re9.d as follows:

'ART. 13 .•.•.•..•.

I Special courts-ma.rtid sh~ll not hQ.vt.. po''U,lr to adjudge
dishonor~ble dischnrg~ or dismissal. or confin~re~nt in excess
of six months. nor to e.djudgt: forfciturt.< of nore th~ "t'xo-thiros
p<J.y peT mnth J.'or a peri:>d of not Excet:di:J.g six months: Provided,
Thut subject to approv~ of th~ sLnt~ncb by ~n officbT eXErcising
gener~l court-Q~r~i&l jurisdiction und subject to appellate
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rvvie~ by Th~ JUdgE Advocate General and appellate ~gdnciLs in
his oCfice l ~ sp6ci~l court-martial may adjudge ~ bhd-conduct
disch~rge in addition to other authori~ed punishment; Provid~d

further, That ~ b~d-oonduct disch'rge shall not bo ~djudged by
n speciul court-mnrtiul unless & complete record of the proc~edings

of and testimony taken by the court is taken in the cnse.,11

II. ~ Provisions

1. Articles for the Govvr!uueot of the;, N::.vy.

ll.;.,RT. 52. Authontico.tion of judgment.-- The judgmont of tlvery
court martial shall be authonticl.ltcd by tho signCiturEl of the
president, and of every memb~r who m~y be present when said
judgment is pronounced, and elsa of the judge advocate (R. S.,
sec. 1624, tll't. 52)."

"hRT. 64 (f). Records of proc(;t:ldings; fil ing and rcviuv. -- ThE
records of thL proc6edings of deck courts sh~ll contain such
matters only ~s arc cecessury to encble the reviening authorities
to ~ct intelligLntly thcr~on, except that if thL party accused
derr.~ds it within thirty days ~ft~r the decision of th~ deck
court sh~ll become kno;T.] to him, the entire record or so much
e.s h~ desires sh~ll be SEnt to thL reviewicg authority. Such
records, ~ft~r ~ction thereon by the convening ~uthority, shell
be fo~urded directly to, ~nd shall b~ filed in, the otficL of
the Judge Advocc.te GenE.rul of thll N::.vy. when: they sh',ll be
reviewtld, :':!nd, wn ...n neC(;SSflry, submitted to tht; St;crewry of thE;
NU~f for his nction (Feb. 16, 1909, c. 131, sec. 6, 35 Stat.
621)."

•

2. Nav~l Courts ~nd Boards.

"SEC. 517.-- Rocords of proceedings.-- Evtiry court-mo.rti~.l "lill
keep an nccur~te record of its proceedings. The judgL advocate
is directly responsi ble for so.;eing that this is done;. The
record of a dock court shall be m~do on the c~rd furnish~d by
the Navy Department. The record ot proceedings in each co.so
tried shall set forth the n:lrnElS of the members ot the court
~ho were prtsent during the trial; t~t the accused w~s furnishEd
0. copy of tht:. chc..rges and specifications ng.:..inst him; th·_t tht.
prec ...pt W!lS rend rUoud in th.. presence of th.:. :tccust.d; that he
was afford~d ~n opportunity to ch:lllE.oge ~E.mbers; ~d th~t the
members, judgL ~dvoc~te or recorder. r~porter, i~terprctcr,

and witnesses were duly s~orn. It shall further sho~ th(
arrai~nt.l preliminary rr.otions, pll:!'.s, objections, und gro\AIlds
therefor. 0.11 testimony ~4d docum~nt~ry ~vijenct. rEceiv~d,

decisio!ls ~.nd orders of L.e court, ....djourrm·',nts, st::.t",lr.vnts
and closing rgumcnts, findings and s~nt~n~6 or acquittdl; in
short l the Entire proceedings of the court which ~rE necLss~~

to a completo und~rst~nding by the revic"ang ~uthority of the
whole case and every inc.idcnt materi,),l th...reto •.....•••. "
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"SEC. 310. Genera.l duties of membcrs.-- In gcnuTul, the members
of th~ court cs a body finally decide upon Jll questions U6 to
tho a~~ssibility of cvidenc~, and ?fiSS upon 0.11 questions
presented to the court during the course of the proceedings.
Also, the members of a court as ~ell uS the judge ~dvocate, are
r~sponsible ror the correctness of its record of proceedings."

"SEe. 500. Introductory.-- ...•..•... the term I judge advocate'
sh::Lll, in general, include n recorder••.....•.. "

"SEC. 448. Recorddtion ~d ~uthcntication of sontence.-- .......•
The s~nt~nce DUst ~e rccord~d in the judg~ ~dvoc~te's aVIll
h~dwriting •...•....•After the s(ntence h~s b~en recorded, the
proceedings •••.•..••• shcll be signed by all the m~mbcrs present
when jud~cnt is pronounced, and ~lso by the judge advoc~te.

Thcsl; sigOlltur(;S c.re for authentication•..••....• " (of the
judgat:nt) •

"SEC. 691. Deck court cnrd.--

(VRev~rse). ~dditionol infor~tion nLcessury to the com­
pleteness of this record, ~nd ~hich hus to be rorwurd~d to the
D6purtoent should be typevrritten on thin bond paper uniform in
sizv with this sheet a and attached by pasting on this a.rea.
Testimony, etc., is usunlly retained on board."

3. Proposed Navy Bill.

"SEC. 38. .....rticle 52 is renumbered as Art. 29 and amend&d to
read as follows:

' ••RT. 29. The record of t>very gt;neral court shall be
authenticated by the signatures of tho President nnd of the
Judge Advocute; but in cnse the record cunnot b~ uuthenticated
by tht:: President and tho Judge "~dvocut(:, by reo.son of death.
disability, or nbsf;nce of either or both of th~m, it shall be
signed by ~ member in lieu of the President e~d by ~nother

rnU1'lbcr in lieu of thE;. JudgQ .t..dvoc::.tt:. 111

"SEC. 29.
to rctld as

hrticl& 39
follov,'s:

is renumb~red _s ~rticl~ 24 ~nd amE:ndod

•
I.1LRT. 24 (b). For every general court mart1:.l1. the

conv~ning authority shall ::l.ppoint: (2) ~ judge advocate.
whose duti6s it sh~ll bE (4) to ?~rform such other
duties us thf.; Secret.3.ry '::>f the 1l~V'1 m:J.y prtoscribe 1

11

"SEC. 13. • ,ticlt; 27 is reJ::lUI:ltx..red COS «..rt 18 and a!:l£onded to
r~ud ns follovs'

1.,lIT. 18(b) For every s urnmary court martial, tht; convt:n­
ing cuthority sh~ll appOint A prosecutor ••.•.•.... !
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',oRT. 18(e) It shall be tho duty of thE. pros(;cutor~ U-"ldE;r
such rules of pr~ctice, pleading ~nd procedure 0.8 the Secr~t~ry

of thu Navy m"1Y prescribe, (2) to keep the; record of
proceedings. III

"SEC. 47.

'ART. 16(d). ~ny person in the naval se:rvice under co~nd

of tho officer by whose order n deck court marti~l is convened
m'lY be dcbiled to net ::loS ch.rk thereof.'

r~JtT. 16(e). :'hE:: record of thl. procClcdings of dt:ck courts­
m~rtinl sr~ll cont_in such mutters only us ar~ necessary to enable
the revitfwing authoritieS to act thoreaD. I"

III. Differe~c~s

1. Gc~cral Courts-MSrti~l

1) J~rmy: RE-cord is pnp....r~d by thl.: tri•• l judgl:l ndV0C':lte
UndE.T th~ direction of th~ court. but the court ~s e wh~lt is
responsible for it (n. •.••• 17; ,..Me:.:. Sec. 85(:...». It ~':.:.y be
k~pt or written by ~ clerk or r~porter ~cting und~r th~ ~ri~l

judge ndv.)co.to's direction (h..,I. 115; nUCM. SeC. 46(c.)).

2) Navy; Th~ prcs~nt jUd~e advocate is nud~ responsible
for Bueing thr record is kept (N.C. B., Sec. 517); the members
of the court arc responsible. with the judGu o.dvocat~, for its
correctness (N.C.S .• Sec. 370). Thu propos~d Nuvy bill docs
not specify who shull prepnre the rQcord of proceodings in a
general court murti~l. Impliedly. it is to be tho duty of the
propcsed Judgb hdvocate, since he is designated to authenticnte
it. (Sec 0.160 C.S .• l~.I7. 19 on onths. The present Navy judge
o.dvoc~te t:l.kes an oath that he will keep u trl1C r(;cord of the
proceedings (h.G.N. 40); under the proposed Navy bill, there
is no o~th prescribed to b~ givon to the proposed prosecutor.
This may indic~te an intent th~t the proposed prosecutor
sh~ll not keep the record. Tho proposed Judge hdvocate takes
an outh th~t he will discharge all his duties. Under proposed
navy bill. 30c. 29. naTI J~rt. 24(b)(Z)(four). the Judg..: Advocate
is required to perform such other duties as SecN~v rnuy prescribe;
thus t}u;n; is 'luth'Jri ty for rcquiring th .... t the n.:cor'_ sh~.ll

be k ... pt by tht.; Judgc _..dvoc~te). This w~uld create .. diffae;.ncc
fr...lm th ~.rmy system. ':;here thl.; n ..corJ is ?rt;pt.red by the tri_l
judG(; ~dvoc.:.te. WhOSE !''..lnction in the •• rr:y ~ystt:m is :;:orc o.kir.
to th It of th... pr.:Jp.:lse nt>.v~r pros1.;cutor t:t...n to th""t of the;.
propJ..c.d • _vy Jud£o J.O .:Jcatu

b. ..uthent;.c~ti:)n.

l} ...rmyl RccorJ is ...uth.... ntic:lttic norm.::tlly by the presidt;nt
~d tri~l judb~ ~lvoc~t....
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2) N:.J.vy: Thc prescnt J•• G.N. 52 provides th~t the julg;mCDt
Jf the c;,)urt shnll be authenticated by the sibn,.tu.rc ;Jf the
prcsiJ~nt of the court. ~nd ;,)f every other oe~bcr pr~s~nt ,:hen
th~ judbO~nt is pr;)nounced. (cr. also N.C.9., Sec. 440). The
pr~posed N~vy bill~ Sec. 38. ~~cnds .rt. 52 to pr~vide th~t the
rccClrd .;:,f every bcner_l c,Jurt-rn... rtL.l shall be euth€uticc..tt:.J by
the si6nnture of ~h~ presi~cnt of the court and the prJpJsed
Judbt'l ",:1v.Jcntc. Other r'er.lb~rs of thtl C..lurt '1.:luld sign the rec,)rd
.:Inly in lieu .;:,f 'the ?resident ()r Juc.:.be J..dv,;;c'lte .. in ca.se ::>f
their Je~th, ~is~bility ~r ~bs~nce. h6~in. thtre is the
distincti~n t.:> b~ dr~~n bet~BLn the nrrny tri~l judge ~dvoc&~e.

wh.> _uthcntic t"s th£ ..rrrry reCJrd. ~~ tho:! pr~?tJ8eJ Ihvy Jud&e
.•dv,Jc:..te. •

Hrr:!Y /.lnd Navy systl.1tS h:...v(; eqUivalent prvvlsl.:Jns .... s
to wh~t the record s~ll cont~in. Testi~)ny in both systems
is rec.:IrdeJ verb_tim. See: .J.;C!.. SeC. 85(b), quoted. p<.lgc 2.
of this p~p~r, ~~ U.C.B., SEC. 517, quoted, p~ge 3. of this
p:.lper.

HS to form, se,e l 1C1:. , ..ppendix 6, 11.01 U. C.13.. Chl:..p. VI.

2. Spocial (I:~vy S~ry) Courts-MQrti~l

~. Prep~rution.

1) hrmy: Record is preparod by the trial judge advocate
under the directLm of t.lJ.e court, but the court as a whole is
responsib1ll for it (•.MCl.:,Soc. 86). It mo.y be kept or written
by a c lark or report<:.r ,out if" tht! appointing ·.:.uthori ty of' the
court JOGS n'lt specifically tlirt;ct thut the testitn.... ny be reduced
to writing. the ~ppointment of a cltrk ~r reporter is n~t

o.uthorized. (d.feI. Sec. 46(a)).

2) N~vy: The present r~c~rder is r~sp~nsi~le for seeing
th...t the recvrd)s kept (I;.C.B., SeC. 517); thl;; members or the
court arE. resp·)nsib1e. with the record... r. for its correctness
(N . C. J., Sec. 3'(0). Under the pc ..poso.:d N,.vy bill. the prosE.cubr
w~uld b~ r~s~~nsib1e for s~... in6 tht! rGcorJ is kEopt (Pr~puseu

Navy bill, Sec. 19, ..,.rt. 18(c»).

b. ..uthentic:...ti",n,

1) ~..rr..y: The rec ... rJ 5h_11 be ...uthcntic ttld in such rr....noer
~s mny be ruquirec by regul~tions presc~ibcc by the. President
(....... 34). ...uthentic... i In c.ppellr S t.:J bo 'the 5:.lo.e f.S th·. t fur
recJrJ ~f _ ~cner_l c ..~t rr~rti~l.

2) N- vy: .•. G.~;., ... rt. 52. providtts th~t the judgI:lent of
surun::.ry c~urt-n:.rti _1 sh:lll be l.4uthentico.te...: by the signc.ture

of t~ ~r~si~ent vf the court, _nd of ever; m~~ber who may be
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present when judgcent is pronounced, aDu also of th~ r~curler.

The pr::>posed Nl.l.VY bill amends .~rt. 52, but the. umenda:! .:...rticle
covers ~nly the records )[ gener~l cJurts-marti~l. Thus, under
the propJsed bill, the subject :Ji' outhenticatil:ln in the c~.se uf
U SWIlm'-iTY cQurt-m:l.rtio.l .,ill n.:.lt be coverl:ld in ,a.G.N.

c. Contents ~nd Form.

1) ..nay: Under present practice, tht. specLl c.)urt mUTti3-l
rccJrd c nt~~ns ~pprJxinat61y ~he same m~teriQl ~s the rec.)rd
fur ~ b~ncr.l c~urt, except that, if u ~Hp,Jrter hns not been
aP?Jint~~, a s~~ry Jnly of the te8tAm~ny ~~ of ~y or~l

st~tc~cnts m~Je .)D ooh~lf of the defens~ need be recorded, and
dnt~ ~s tJ service. etc., neej n.>t be copied. (cr. hUCM,
J\ppcndix 7). C~. Sec. 46(:1.). now ?ToviJes th;,;.t .. reporter
~y be appointed only if the convoning ~u~h~rity directs th~t

the testimony b~ reduced to ~riting. HOHevur, P.L. 759, Sec. 210,
nmending .I~ •••• 13, provides th'.1t (l, spccb,l c llrt ttIo'lrtial mn.y not
adjudg~ ~ bud-c~nduct disch~rbe unless a complete record of the
proceodings of or~l testimony t~k€n by the court is made in
e~ch c~sc. The effect of this w~uld appear to be to require
the appointtr.cnt of Ii reporter, .od the. recording of tt..stimony
v~rb~tim, in every case, unless the c~urt is t~ be forest~llec

from ~djudging c bad-c~nduct discharge •

•~s to form, see .J,l:Clol. l.ppendix 7.

2) Navy: The record contains the same material as the
r~cvrd for a gener~1 c~urt. T~stimony and other statements
OTb not sum:narized in :J.ny case (N.C.B., Sec. 517).

hs tv form, see N.C.B., Ch:J.p. ViI.

3. Summ(.Lry (~Deck) Courts-Murtiul

u. repllr ..tion.

1) Hrmy: Prepared by summc.ry c~urt-murti8.1 officer
(.J.lClJ, Soc. 86); the employmt<nt of a clerk or rtlportor is nvt
nuthorized (,J~CW, Sec. 46(L».

2) N3VY: Pr~p~rtd by clerk; ~ny person under the command
of tho cunvening ~uth~rity may b~ detailed act ~s clerk
(Pr~pos~u Navy Bill, S~c. 47, hrt. 16(J». Tho c~rt mnrti:J.l
officor rLc~rds the f~ndings anJ s&ntence.

b. ..uthenticatiun •

,{eeord is sibJC.cd by court-lltlrti"11 'Jffioer in both
systems.

c. CJntent~ ~nd FJrm.

1) .Jl!lY; Rcc.)rd is pre.parc.d ,m ':l printed form "/hich is
~tt~choJ t~ c~rgL sh~~t. (S~e; W~C~, ~ppendix 3 and ~P?enuix 8.)
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TestimJny is not r~c0rded.

2) N"vy: Record is pr~p~red on ~ printcc rurrn (3ec: N.C.B ••
Ch~ptcr VIII). TestimJDY is recordel vdrb~t~m but is ret4ined
(:i.C.B., Sec. 691). The ncord itself' shall c.)nto.in .)nly such
m~tters 3s nre necessary tJ enable the r~vi~~ing nuth~rities to
nct thereon. (PrDp~s~d Navy Bill, Sec. 47, art. 16(e).)

IV. R~c~~£ndation8

1. 1st. B~ll ntin... Rep:: t (p 17):

••d.':lini .... J... ro.tive reCJCI!:(;njo.tiJn t:h,J.t fur SUnffil1ry cuurts­
martiul a printed fJrm be maJe available fJr us~ in preparing
the r~curd when ~ccuse~ plesds guil~J. Recu~enu~tion accepted
in Navy JJ~G recun:I::lendatiDns.

2. 2d. Ballantine Rep~rt (P. 7);

Rec Jrnmendati Dn that the prup.:>st::c Judge .~dvocate af a
GCM shnll kee?, with the Qssistanc~ af a clerk, the record ~f

proced.ings. This report disti~uish€8 between the Judge J.dV:lCClte
nnd the prosecutor of ~ N~vy 6ener~1 cJurt m~rti~l.

3. K~effe Report:

C0rnments on brevity of record in cu.ses where 0.. plea
of Guilty. Recommendation th·....t the Hdvis,Jry Council c'Jnsider
including in th~ record of guilty CQSCS, first, the cumplninants
tostim..;ony tl.lken under ooth before a sLntence, and sec0nJ, the
pre-tri!;l report of investigation.

The defense c~u.'lsel sh.:>uld b(;t :lllow!.>,i to object to the
inclusi~n of the pre-trial report of invLstiGution when it is
prejuuic~l t:l th~ accused or for any othor reason.

4. McGuire Report (Prop.:.lseu SL.G.N., 1..rt. 4(b)(4).)

Rccornm~ndotiJn that Jud~e Advocat~ sh~ll k~ep the rec~rd

of :.l gun£;r'.l cQurt-~rtbl.

F.E.L.-3
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Uniform Code ~ Military Justice

Subject: Record or Proceedings, A. ~. 33-34.

ADDE;

II. Uavy Provisions

3. Proposed Navy Bill.

IIS~. 47 ••••.•.•••

lIo"\kT. 38. In every court-martial proceeding 1n whioh the
accused pleads not guilty, defense counsel, if there be one,
shall. in the event of conviction, attach to the record of'
proceedings either a brief of such matters as he feels should
be considered on behalf of the accused on review or a signed
statement setting forth his reasons for not so doing .......•.. 11

III. Differences

There is no provision in A. W. similar to proposed n.G.N.
38, cited above.

IV. Recommendations

1. Vanderbilt Report, page 15: Recommendation that Department
of the Army consider a provision that upon direction of the law
member there shall be included in the transcript of the record
of every general court martial the opening statements and/or
closing arguments of counsel where the precise position of either
party is not sufficiently emphasized in the record.

FEL-3



•

•

•



Sec C.So" A.H. 33.

fJ1TICLE OF I"R 34





A.,I. 35. 36,

Uniform~ E.£ Military Justice

Subject: Disposition of Records A. ~. 35-36.

I. ~ Provisions

1. Articles of War.

"hRT. 35. Disposition of Records - General Courts-Martial.-- The
trial judge advocate of each general court-martial shall, with
such expedition as circumstances may permit, forward to the
appointinG authority or to his successor in co~d the original
record of the proceedings of such court in the trial of each case.
All records of such proceedings shall, arter having been acted
upon, be trans!>litted to 'Che Judge Advocate General of .lle Ar!>ly."

1tART. 36. Disposition of Records _ Special and Surnnary Courts­
Uartial.-- After having been acted upon by the officer appointing
the court. or by the officer comnanding for the time being, the
record of each trial by special court-martial and a report of
each trial by s~ary court-Dartial shall be transmitted to such
general headquarters as the President may designate in regulations.
there to be filed in the office of the judGe advocate. ,~en no
longer of use, records of sUlElary courts-oartial ma~' be destroyed.·1

~ 2. t~nual for Courts-Uartial, U. S. ~~y.

a. General Cour'Cs-Uartial

IIPar. 85. Courts-t!artial _ Records _ General court-martial.

II(C) Disposition.-- The original record and accompanying
papers with proper letter of transmittal ••...••.••will be sent
by the trial judge advocate directly to the appointing authority
or to his successor, or, in the case of u court appointed by
the President, to The Judge Advocate General of the Army.1I

b. Special Courts-Martial

lIPar. 87. Courts-Martial _ Action _ Reviewing Authority.--

"(c) Disposition of record .........• - Special Court-Martial.
The record and acconpanying papers. together with a copy of
the order publishing the result of the trial, will b~ forwarded
by indorsement to the officer exercising immedi&te general court­
martial jurisdiction over 'Che cOIJ'JT.Ll.nd."

•
c. Summary Courts-Jdnrtie:l

lIPar. 86. CourtS-.l.l.lrtiul - Records - Special and SUInmIl.ry
Courts-Martial.--

"At the concl usion of the triul of each case a summary
court will record and sign its findings and the acquittal or
sentence as indicated by the form a.nd ".;ill trunsmit 'Che record
of trial and any papers received with 'Ch~ charges or as evidence
without letter of transmittal to the appointing &uthority or
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his successor. ',ih<.re the summary court is the only officer
present with the comrrand. the record will so state, and such
offic~r thereafter holds the record as trG~smitted to himself
us reviewing authori t"J. II

IIP..R. 87. Courts-Uarttul - Action - By ±{cviE;wing A.uthority.--

"(c) DisJ?osition of records ..••.• - Summary Courts-Murtid.­
The several records of trtfil by summary courts-marti~l within n
co~nd shall b~ filed together in the office of the co~~ding

officer and shall cons~itute the s~~~ry court record of the
commnnd •...•..... A report of 63Ch trial--th~t is, u copy of
the record--~ill be sent to the officer exercising immediate
general court-m:J.rtio.l jurisdiction OVtiT he command."

3. Public Law 759--6Oth Congress, Chapt~r 625--2D Session

~rticle 35. n.' .. is not changed by Public Law 759.

"SEC. 217 •••rticlc 36 is amendc,d to re3.d as follows:

'd.H.T. 36. DISPOSITl0N OF RECOrtDS--SPECI..J. .n..\lD stJnL\.RY
CJURTS-!.L.RTI.J.. -- hofter h~ving been acted upon by the officer
appointing the court. or by tho officer co~nding for the
time b~ing. the record of each trial by sp6cial court-martial
and a report of e~ch trial ~y summary court-martin~ shall
be trensmitted to th~ headqu~rters of the offic~r exercising
general court-martial jurisdiction over the command, th~re

to be filed in the office of the stuff judge advocate:
PrOVided, however, That each record of trial by special
court-martinI in which ~he s~ntence, as approved by the
appointing authority, includes a bad-conduct discharge,
shall, if approved by th~ offiC0r exercising general court­
martial jurisdiction under the provisions of article 47,
be forwarded by him to The Judge ~dvocato Generul for revie~

us heroinafter in these urticlGs provided. rnlun no longc,r
of use, records of Sumffiary courts-murtiul muy be destroyed
as provided by luw govurning d~struction of Gov~rnm~nt

records. I II

II. Navy Provisions

1. ./\,rticles for tho Govt:rnr.lE::n~ of tht> N:.:.vy.

1I• ..RT. 34. Proc ...edings i:lnd record of sur.un;;.ry court: ....•..••. lill
such proc~cdings sh:ll b~ trunsmitted in th~ usu~l mode to the
Nuvy Dcpartm~nt, TIhere th~y sh 11 bo kept on file for a period
of two years from dC!.t6 of tri-.l, ~fte,r which time th~y Il'.ay be
dostroyed in the discre.tion of the Sccrl.:ta.ry of the ilavy."

It.lRT. 64. Deck Courts (f) Hecords of proceo.::dings> filing a.nd
r~vicw: •...•..... Such r~cords, ~ft... r action thereon by the
c~nveninb a.uthority, shall be forw~rded directly to. and sh~ll
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be fUed in, the offic,:; of the Judge ndVOC:ltc. Gcnt::r:ll of the
Nu.vy, ';Ih~re they sh:;r.ll bt: rl;;viewed, :..ond, when nt:ccss",ry, sub­
mitted to the S£;crt.t.,.1ry of the ~:u.vy for his uction,"

2. N~v~l Courts ~nd Bourds,

IISEe. 024. Fin.!l dispositio:l of rticora,-- Th(. records of proceedings
of nIl courts ~rti_l sh_ll bE fon1urdtid, unfolded, direct to
thE office of the Judg<.: .~dvoc:ltc: GE>n€:r.'l.l by the convcni:1g tluthority.
Gcncr_l courts-~~rti~l records ~re for~arued by th~ convl:ning
'luthority llftlor ;.ction thereon, except whvn convt::ned by thE::
Sccr~t~ry of the N~vy, in ~hich c~s~, th~ recurds ~rc for~rded

by thE presiding officer of such courts. Records of surnn_ry
courts m~rti~l and deck courts ~r~ forw~rdcd Qft~r tht: ?roper
r(;vit.\ling nuthori ties have ta.ken ...ction thereon•.•.......• "

3. Proposed N~vy Bill.

r'SB<:. 24. I.rhole 34 is renunbt=red as article 21 Qnd v.mcnded to
rE>~d as follows:

' •.R'r'. 21. ThE> records of procuedings of 11 courts-m:::.rtia.1
sh::a.ll bl.' trt.nsr.ti ttt;d to the Na.vy Dep:.rtment to be kept on iilc:
PrOVided. Thut the records of summery _nd deck courts m~rtia.l

~\y be d(.stroycd in th~ discretion of th8 S~cretury of the N~vy

Llt such timo I.oS tl:€;ir retention \"1ill serve no useful prupose. I"

IISEe. 48. The fol1o\';ing I.cts, t.f:i amended. ur~ rep(;a.lcd:

,(c) ..~ct of Fcbru:-ry 16, 1909
cont!tinad ..rtic18 64(f) of ,~.G.ll.)

( ) ,".......... (:his a.ct

•

III. Diff~r~nc~s

1. Speci~l (N~vy S~ry) Courts-Murtiul

0.. Hrmy: Record fOn'lardc.d by court to convening .J.uthority or
his succ.. ssor I'or his ~ction, then is tr.... nsmi ttcd to he....d­
quurtErs of the officer exercising buneral court martiul
jurisdiction over the co~nd, there to b~ filed in office
of st:lff judge advocate; exct:>pt if s/:lntence includCf; '::l. BCD,

which is ~pprovvd bf the officer ~ppointing the court and by
the officer exercising GC1I jurisdiction, the r~cord sh'lll be
forV/::a.rded by the latter to J•.G for Rction nd retention.
(Cf. i •••• 36,!ls :.:.mended).

b. Uuvy: Record forw:..rded by court to convening ;luthority
for action, then it ~~y be tr~nsmitted to the next sEnior
officer in the cm.in of cotrJll:md who is el:'lpo\';€;red to convent;;
a GCU, if h~ is present or is found by convening authority
to be rt}ason~bly evail~ble. If it is tr_nsmitted, it is
revi~~ed for 1~g~lity, ~nd th~n sent to ~~G. Navy for nction
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und retention; if it
cuthori ty revie./s it
JnG, N~vy for ~ction

bill. s.c. 39(0) ).

is not transmittcu. the convQning
for leg~lity, nd ~h6n s~nds it to
und ret~ntion. (Cf. propos~d N~Ti

•

•

If the sentence of thtl Sum.m...ry Court involves .. bud
conduct discmrgc, th<.. record must ~ for.'l3rdod to the
Bure~o or N~~~l P6rso~~l for comment ~nd rtcomm~nd~tion

o.s to disciplin.. ry, but not lE..g..l, fcu~ures .••s to m..:.ttl;r
of pr;.ic'tice, tl.".: records for C~Ttdn oth~r cl~ss€s of
c~scs ~rc fon7~rded ~o th~ 8ur~~u of ~~v~l P~rson~el for
Tgviuu ~s to disciplin~ry features. (Cf. B. 143 - pAge 8).

Proposed N_·'Y aill. Sec. 24, new ••rt. 21, provi1cs rl;cords
of sumn~ry courts-~~rti~l c~y be destroy~d in discr~tion

of SecNav ~t such ~imes ~s their rete~tion vAll scrvu no
uStful purpose. (Cf. 2b below for nott on this provision).
The ~.rr:.y has no provision for destroyinG records of special
courtS-r.l4rtbl.

2. SumJ!'.ary (lla.vy Dec,,) Cour~s-!.l.urti_l.

(I.. ..rroy: Rtcord is sent to ::.p?ointing o.uthori~y, ~,:ho rl;;tll.ins
it ~ft~r acting on it. ~,ere thtl sumrn~ry court is the only
offic~r pr€s~nt with the command, tht rucord will so ~t~te,

nnd such offiCbr thereuftor holds the rucord ,s transoittcd
to himsdf ~s rt:.ivi~,·;in!; authority. (,J;Ctl, r'lQra.graph a6).

t. copy of the record is sent to th\:l officer cXtrcising
iwncdi~t~ g~n&r~l court-m~rtiul jurisdiction OVbr th~ cornn~nd.

for filing in the office. of tlu., st:l.ff judge advocate. (~•• ;L 36.
0.5 amended.)

P.L. 759, Sec. 217, provides toot ncords of sUl11Jll~.ry

courts-m:\rti:..l.l mrlY be dt.stroy«;;d J.S proviuf~d by !J.\'l' governing
destruction of governnbnt records. (For l~w govt.rning
destruction of government records, cf. 44 USC 366-380. In
gcncr~l, destruction of records must be ~utnoriz~d by ~

joint Congres::;ion:l.l committCl.. acting througn th"" ••rchivist
of the U.S. The .•rchivist m~IY ~mpowur thu hc~d of o.n :lgency
to dispose of records, uftor th~y h~vt botn in ~xistence n
speciried period of time, of the same ch~ro.cter as records
~hich h~ve previously be.n ~uthorized to be destroyed.) It
is not clear wheth6r this rne~ns the origina.l record. or the
co~y \vhich is ssnt to the officer h::ving Gcr~ jurisdiction.
or both.

b. Navy: S::.Lrne procedure _s for I::..vy sUI:}lLry courts-m~rti·.l.

Jlote th .. t proposed Navy bill. Sec. 24, ntM ~4rt. 21. provid~s

tnct ths records of s~~~ry ~nd deck courts-~rti~l ~y be
destroyed in the discr",tior. of SecU_v 't such tint: ::.s their
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retEntion will serve no useful purpose. This nuthority is
contrury to the provisions of th~ l~w governins dis?os~l of
government records, as cited above. Under it, SecNav could
nuthorize destruction of r~cords only if empowered to do so
by the ,.rchivist of the U.S.

IV. Recoonend~tions

1. There ~re ~ number of recomm~nd~tions which would ch~~bc

the r~vi6w procedures to be follo~ed. tVlY ch~nges _dopted
uould Changd the routiue for disposition of tho rEcord of
proceedinGs.

2. Report of the Institue of Living La~

lIS.r.C. 25. n.rticle 35 (""", 35) is '.J.IJk;nded to relid _s follows:

'JLRT. 35. DISPOSITI0:i OF Rl:.COltDS.-- ThE ltiw n,(.;i.\ber
of euch general or special court-martiul sh.... ll foroura the record
to such persons :.md in Sllcn C:l.n::I.t;"r as m~y bt; required by regulations
which the President may from time to time pr~scribt;, and such
record shall be disposed of :is r£.:quirCtd by suet:. nq;uL..tions:
Providdd. TJwt one pErn~n~nt rbcord of ....11 gunerul ~n special
courts-~rtiul sh~ll bu k~pt in such place us s~id rcgul~tions

shc.l1 dtisigrn..tc. 1lt
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Su'-,j>:lct: -:ffQ;ct of IrrecuJ.aritics. :.• H. 37

I. :~W Pr~visions

1. Articles of rbr

":"RT. 37. Irrccul':'.riti-.l.s--Eff..:.:ct or.-The proccccl.in, ,5 of
.:l. court-nt'.rti.).l sh-..ll not b~ h... ld i:lv~licJ nor th.... fint!­
in:s or suntcncc dis1.pprov"li. in ~y c.:'.sc on the cround of
inpropur nc"ussion or rejection of cviC0ncc or for any
error ".s to any n".ttcr of pl..,o.r',in" Or' ;:Jroc...:r'uru unless
in the opinion of th..,) r~vi',;' 'inC or c~mfil"' ii.n;~ .1.uthorit:r,
aft_r :'.0 1x,".-in...tion of th:.. cntir;,,: orocccc.i~:s, it sh1.11
app.:!:\r th..1.t the error cor.pl'·i"'lC"~ of h.:!.s injuriou61y
nff..:lctud the subst<lnti~l ri;"hts of 1I1 2.ccuscd: ?r':)vit~crlJ

Th;lt the act or orri.ssion uilon '!hich toc :l.ccuscd hns
b9cn tri...:c. c0nstitut.:os <l!l off.,ms.J Qcn:lUno.::d ~'1d me.a
punish".bl b~r on~ or .~orc of th:::ls,:: .:lrticl.:=s: Provi.ie-4
further) That th.:: cnission of the '~or'~s r'h.:crc 1'!t>or" in
.my s..::nt ....nc~ of a c~u!"t-r ...,rti ....1 n~' judcin.o:- ir.prison-xlnt
or confincrcnt sh".ll not b~ constru~~. as dct'rivin~· the
authorities cxecutin- such s :nt ..,mcc of ir.prisonlCnt
or oonfincr:;~nt of the ;>0' \~r to Nquirc h~r~ l:::.bor .:lS ~

P:l.rt of th~ ~untshipnt in ,'Ul.;r C.:lSC -.'h~rc it is n.uthoriz...:d
by the :'''':.:lculivc ord.:=r pNscribin,j rn."'.hi.nu."1 pWlishncnts."

2. l'tu1U:ll for Courts-J ·1.rti.:'.l

(Por. 2, p. 74)-_rr;.. ~l. 37 vests .3. sound leg.'.l ciscretion
in the revio1 inc nutho~ity to the end thnt substantiul
justice rlny be '~onu. The effect of :'. pi!.rticubr error
Hithin the purvie\: af h. 1. 37 should be \"Teij1c.:d by hin
in the Ii. 'ht of :'oil the f.:'octs ns shOln by the r..lcard, .:lnd,
unless it nppc..~rs to hin th.'\t the subst"'.nti 1.1 riGhts of
the l.ccused l"'ore injuriously o.ff;:..ctcd) he should ~isre':;...rri
the crror .'\5 1. b3Sis for holdir.c the ;1roceedin ....s inv~lir')

or far ,·is~ppr)vinG "\ fi!"l.din,s cr th.:! sent..;ncc. tfo :Oin-lin....
or s.;r.t .... nc: nu~~ bc ~is.:lp::rov,J"· sl)l~ly boc::usG n sp.:;:cific:l­
tion is <'...f",ctive if th0 f~cts "'!.lL::·cc. thcrdn '·...nd rC:l­

s:'Po"'!.bly i..r.:Jlicc thcrcfron constituto:; ".Il nff~ns"" unli..sS it
'!.~,e:u'3 fron the record th.:l.t t~ .1.ccuser! tr.s in f~ct nis­
10~ b~r such c""f~ct, or th:.t his subst;''1ti'"1.l ri -hts lJ",T.;;

in f-.ct othcr'risc injuriously "'.ffc:ct.;;':l, th";TC'J:r. If throu......h
r~st~ko or in~~v0rt....ncc th~ tri'!.1 juu ~ ~lv0c~tc should
be pr~s...:nt curin~ ~ll or p'rt of tho:; clos~: 5cssi~n of a
court, such irrc.::;ubrity is not ,1. [r0Ul1'! f:)r ... '.is,pprl)v"..l,
unless it ,"l.ppe;:rs th::.t such prcs.Jncc of th..:.: tri1.l jud('c
Q,clvac:!.to injuriously affected thQ subst~nti~l ril hts of
.,,\n !', ccus;::cl. l!
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3. Pul.J1ic L::l.1'T 759-BOth CO!l.'7"::ss, ChA.pt·~r 625-20 Session

flo chnnGc.

II. ;·~V:, Pr~visions

1. :.rticl,-,s for th~ (;t)v:.;rni~nt ..,f the Unit.:: .... St.:l.tcs lhvy

:•• GX. cont'lins no provision corrcsponr!in: to :.. 37.

2. !l"v-r.l Courts :m(' B"l"'.r::.:s

"S-::C. 472 (b) Objection to too ch..~rc.::s or to the spi.#ci­
fic;.tions should not be consiccrcd unl.:.ss n ... '\..: nt the
trL~l, exc~pt ~nore ~ ch2.rcc or spccific~tion f~ils to
state ~n offense. -nerc n sp.::cific~tion f~i1s to support
th~ ch;.r~e un(~r vmich it is l~id but supports SOL£
oth.::r cho.ri,;e, :ln~' the punishn.;nt inposud by the court is
cxc.::ssiv0 for thc nppropri~tc ch~r~c, th.:: ruvic\~nc

~uthority shoul~ rcc,uco th~ s~nt~ncc to ~n ~rDunt COLr~n­

sur~.t,~ 'I.'ith such nppropri..t~ ch"'.rGc. rr

llS~C. 10.72 (0) If there h~s been no ni.sco.rri.," ... .:: or justice,
th,;:: findL'1G of the court shoulti not be set :'.sic.e or nevf
trl"'.l cr'Ultec. bCC;lUSC of technic"l errors or ctofacts ',tlich
rl,o not :l.ffcct th.J substanti<l.l ri[jlts of the ~ccuscd.

IlRovicwing authorities in actine upon tho recore". should
b..:."r in r.tind the r.1.::'.lCir'., liThe Inn docs not r,;::g-..rc ST.l.'\ll

r.ntters rt , nne should not rl.is1.pprovc on Recount of silC.ll
r!cvi'''.tions in ir,1[1;"1.teri,"l n:l.ys not tcnr:inc to 9rcjur~cc

the ri)1ts of "'.ny inr'ivir'u".1. 11

rtS:;C. 452. H"'.rc' L:'.bor Incluc:H-l in Confin....;-,cnt.-In the
li...d.t'\tions of ;1unisl1r:k.:nt approv,J(I by the Prcsir'cnt, it is
provir',cd th."\t ',:h~r~ tb.... ~,ord lIconl'inc!:....nt ll is uS'::<.: it
inclu~~...:s h'"\rc'. 1 -:bor ·~urinc such confino~nt.11

III. Diff-.;r...:ncos

1. Diffcr(.,;nces bctr;c..:n :lrr'.;j ~nd I:-1.vy Provi.si .'ns

Tn.... c.iff.:::r...:nco b:!tw..; n the ...-rn:r ....n-l V~vy pl"'1visions is
in th..1.t ttc :.TO:! ,revision is st!"'.tutor:r 1'Jhil.::: the N".vy
provision is in t!"v...l C")urts ruv' Bo'\rc!s.
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IV. nccor:r\Cndations

The ':cGuirc, Bcl.l -..ntinc, Keeffe, :J.nc! V-n~crbilt

Reports (1 0 not cor:"''"l:mt Qn this role, nor rlocs tho House
:.rr~c Services Co:-vittcc Rcp'1rt on -.'hat is no'" P. L. 759.

The ;n-opos ~Q _".rticlcs )f G:wcrn.':1..;mt for the :.nxd
S.... :-vic.... s era',l!. up by Colf)n.::l Sncc!\.lk..:.r CJ not c"'Jlt".in ::my
rul.:.J ....r pr.;ju,lici-.l "'Tror.

FSL - 1
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Uniforn Code of liilitnry Justice

Subject: Presi~ent ::ay Prescribe Rules. .\,"f. 38.

I. ~ Provisions

1. :.rticles of '.far

It ART. 38. P:resi(~ent::o.~, Prescribe Rules. --The Presi;:~ent

ooy, -by regul1.tions, l!hich he· may r.~odify from ti.r.J.e to
tine, prescribe the ?TOcc<,'lure, - including r.lor,CS of- proof,
in cases before courts-r.lL!.rtial, courts of inqt:.iry, nili­
t'"!ry connissions, "and other T:"ilit:lr~r tribunnls, l'.'hich
reguktions shal.l, insofnr as he shall decn prn.cticablc,
ap~ly the rules of evir.encc eencr~y rcco!Jniz~c in the
tri~l of cr~~.~ cases in the district courts of the
United States: Proviccd, TMt nothing contr~ry to or
inconsistent ,~th these articl~s shall be co ,rescribcG:
ProvidcC: further, Tho.t .:'.11 rules nade in pursuance of .
this article sh!?ll be :!..t\id before tho Conercss anut\lly. II

2. ;'Mua1 for Courts-!:--.rtial

(::".nua1 cont<'.IDs the rulos of procec.urc, etc., set u?
b;r the Prcsirlent in nccord~co ,lith j,rt. 38).

J. Public L:,l\1 759-BOth Congress, Ch~ptcr 625--20 &lssion

"SEC. 218. '.rticlc Jg is .::ur.cn.:l.cd to rO'ld as f0110\/5:

".•FIT. 38.' PK·;sm;lIT :~',y p-:r:SC1m:; PcUL"oS.--The
President (:.'.:', by r...:eulJ. tions, \'hich h~ ~.'!..1.~r r.oc!ify Iron
tir;p to tir:u, proscribe the ~roc..:lc.urc, iflcludine nodes
of proof, in cuses b...:fore courts-j~":rtill, courts of i....'1­
quiry, r:.ilitar;r cocu-is5ions, 'l.'"ld other rulit".ry tribunals"
which'NGulations shall, insof~r :lS :"10 shall dean pr:lcti­
c<".ble, ap,l:r th~ principles of lal' ~G rub.s of evidence
ecn~r<llly rccocnizo~ in the tri~l of crL~n~1 c~scs in the
~istrict courts of tho lhit0J St,,:tes: Pro:>vidc..1" Tha.t
nothing contrnry to or inconsistent d.th those .'1rticlcs
sh~ll be so pruscribe~: Provijcrl furth~r, Th:t ell rules
and rcgul:tions (\ilt:e in !Jursutmcc of this ,\rticlo shall
be l:>.id before the Congress."

II. Nav~' Provisions

1. :,rticle5 for thu Governncnt of the r:.'lVy

(Contains no ?rovision ~Qthorizing the pronulg~tion of
rules of proceduro, etc., for b~ner~ court6-martial).
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".00. 34. ProcccdL'i;S and record of SUL'L:ary court.­
!h.1 ~roccc:dings of sur'.l'o.:\ry courts ,turti:'.l sh;_ll be coo­
duct~d lath 1.5 DUch conci~n~ss an~ precision as nay
be coml:istcnt '.'ith the ends of justiceJ ~d under such
fOTr.lS "!.n1 rtU.1s uS n..1.Y be prcscribcc by the Sucr~tary
of the :~"'V:-~, 'i.th the ap!'Tovo.l. of the Prcsi<~cnt, nnd
~ll such l1roc':':.1cings sh-..U be transrri.ttod in the usucl.
r.oe'.",; to th.::l j~1.VY Ikp:"rtncnt J Hh~roJ they shn-ll b...: kopt
on rilc for ~ period of t\~ :JCr:-.rs froo ('.....to of trill,
:J.ft.;r I.'hich tine thc7 my be ~cstroycri in the ciscre­
tien of the Sccrct1.TY of tho IhV'".r. "

IIAnT. 64 (0) Rules eovvminr.--O.;)cki courts shnll be .
£ovcrncd in all dot~ils of their constitation, POW.1TS,

and proc.1durc, except as herein provld~d, by such rules
:mc'. r~gul~tions <!.s the Pr.Jsid..:.m. r...1.y pr.:::scribc. n

liThe orctJrs, rceuln,tions, '\11d instructions· issu~d by
the Sccrct~_ry of tha If~v," prior to July 14, 1862, \lith
such ~ltcr~tions as he t~~y since have ~~o,te~, ·~th the
~,prov~1 of the P~siccnt, sh~11 b~ r~coLnizcct as th~

r..:gu1ntions of the lhvy, subject to nltcro.tions ac.opted
in the SlU.1e Ia."\nncr. t1 E-Scc. 1547 Rev. Stat.; 34 U.S.C.
591.

No cor.v,lent.

3. Proposed tl,w:! Bill

Ilsr;c. 47

II :,RT. ·48. The Secrct.?ry of the Ihvy is'1uthorized to
prescribe, and to nodify fron tir.1C! to tire, the rules of
p1ua~inc "\nct procecurc, inclu~tinc r.octos of proof, in pro­
cO-.ldings before naval courts ,nrti:"U., other nwal tribun.::l.ls,
'1n~ f~ct-fir.ctin~ bodies as ~ill insure the cnforcencnt
of discipline anr: the fe-ir nnd inparti~l ::l.Cr.1inistr:'1.tion of ­
justice in the Unitcd·St~~us naval s~rvicc: Provid~d, Thnt,
insof;".r ~s 1.pplicnblc, such r..odcs of proof shnll follo\l
the l~~ of cvicencc prevailing in the district courts of
thtl lk1it~d St.'lt..::s in the tri"l of crininnl. C·'1SI,.)S: Frovi ~cd
furthur, Th'1t nothing contr~r~ to or inconsistent ~~th

these .\rticlus shul be so proscribec. 1I
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III. Diffcrenc~s

The v.~ndod ~rticl~s of Oar re~uiro th~ Pr~si:cnt

to pror:llllb~to rul~s of proc-:!cure for .in:" tribun~ls,

'°:hile the proposed H~\"y bill \:ill give like authority
to the Socr'"t~~r of the l~··.v~.r. Un....;::r nrcs-:!nt n"!.v~t :>ro­
cc(ur.:: the rul,:s of Jroc~C:ur~ ~rc ~.r""'071 up by the
S.;;cr~t"'.r:r·of the !1:l\-;f subject to "p~:'ov11 of the
Pr si<~r.t.

Th.J :".."'A::n'::cd :.rticlcs of 1:lr st ....t~ t~t such Ngul.J.­
tions sh~ll, insof~r as pr.J.ctic~lc, "'.nJly th~ pri~cipl~s

of l~w "'.n~ rule of cvi~~nce rr~n~r....lly ~co6nize~ in the .
tri:ll of cri..-'ri.r.....l c:::.scs in Uni ted St~.t~s .:'i::>trict CO'lrlS,

\ m.1.o the ~oposc"'l Navy bill proviri,,5 th"'.t, insof::r as
pr1.ctic:lble, such :'10(".":5 of proof sh.....U follo" th~ 1.;t"I of
.:lvidcncc prcvulin£ i., ':iistr.ict courts in the tri"'.1 of
critun"'.l c....scs.

Both bills provi1e th"t nothinG inconsistent 'i.th
th~ ~rtic1~s sh~11 be so prescribed.

The :.rrw bill cont.:'.ins .1. proviso th.... t :1.11' such
rul<..:s c.nc rugul....tions be b.le! ~fore Conr;rcss, vhile
the thvy bill c.ocs not cont"in such D. proviso.

(Un,'cr the :.rtlclcs of ·'....r non in force
n rcquirc~nt that such rcgul~tions be l~id

Congress ,"'.nU.:1l1.}r).

IV • RccOMJ'lcnc!,"'!.tions

th",r..: is
before

I

The l:cGuire Report Ncorv_lene~cd th"'!.t the Socrct~ry

of the !!"'.vy be '~;iv~n th~ power to pr.....scriba rules of
pr.'l.cticc, ple".din&, and proc(Jc'ur..:: rmrl. th....t such rules
be pr~~ic~t0d no tho Fcder31 Rul~s of Crinin~l Procedure.

The fuite Report r~conncndcr t~ t tho Secr~t~ry of"
tho,) N~.v~rh ...ve the po~!..:r to pres crib rules of pr....cticc ,
pI...~(!inG, "11d !1Toccdurc, "nd to n"'.!-:~ such rul0s ~rith
r,_sp~ct to ".fly or ~ll nav::ll proccc(~inCs as Hill insurQ
tho:: c:nforcc .....:;nt of .....isciplinc "'.Od th..:: f:lir .:mel ir.p.~rti:::.l

~~rdnistr~tion of justice.

Th.:: Second. B:.~ll:ntin0 Report fwored. th~ clear eclc­
g".tion of full rule-o..~ing pO'!'/or to tho S':':cI=Ct~r:r of the
lhv~r, ~nd. the elinination of "ny provisions or or~ors

st"l.nc:tinE in the \'''.'7 of tho:: full exercise of such pOl·~r.
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The Ke..ffc Report rccoITlcn':'cd tho cst".blish.'1l.:nt of a
~r~~ncnt ~cvisory Coccittoo sir.~ar to those set up by
the U.S. Su?rcna CoUrt and st~tc lOGisl~tures to rL~ke a
continu".1 stur'.:r of the \·.'orkings of courts-n..~rti~l systco
~nd to rcco;~~r.d ch~g~s ~s the council thouGht n~ccss~ry

to i.r.prov.,; ~.nr' to --'ccp the functioning of t he court-,':lo'!rti~

s:·st...n up to c:.tc.

Th~ :.rtic1cs for Govcrnr:...mt of the .\rncd Servic_s d!':l.\·m
u;') by Colon..:l Snod..::l{cr t-ould vest tho rulinG-n."".king pcn'f'Cr
in th3 Sccr~t~IY of Dcf~nsc.

Hous\:! Report 1034 st ...tes th.~t '" 1. 38 is n..-.t:~ndcd. to
require the subr.dssion of rules onl~r once, insto'ld of
"!.nnu~lly -..nd docs not ncntion the ir:s~rtion of "principl~s

of 1""01,11

F:L - 1
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Uniform Code of ~ilitary Justice

Subject: Limitations Upon Prosecution. As To
Tiree, Statute of Limitations.

I. Army Provisions

1. rticles of ~ar.

"ART. 39. As To Time.-- Except for desertion committed in time
of war, or for mutiny or murder, no person subject to military
law shall be liable to be tried or punished by a court-marti&l
for any crime or offense committed more thun two years before
the arraignment of such person: Provided, That for desertion
in time of peace or for any crime or offense punishable under
articles ninety-three and ninety-four of this code the period
of limitutions upon trial and punishment by court-martiul shall
be three years: Provided further. That the period of ~ absence
of the accused from the jurisdiction of the United States, and
also any period during which by reason of so~e ~nirest impediment
the accused shall not h~ve been a~enable to military justice,
shall be excluded in co~putinb the aforesuiri ?€riods of limitation:
_~d provided further, That this article sh~ll not have the effect
to authorite the trial or punishment for any crime or offense
barred by the provisions of existing In19."

2 • Manu:ll for Ccurts-Unrtial.

Par. 67. llStatute of Limitations.-- Exemption from liability
to be tried or punished by a court-m~rtial for all but u fe19
crimes or offenses m~y be claimed after two (or three) years
with certuin limitations. See A. W. 39, App. 1, and notes
thereundor.

liThe period of limitation begins to run on the date of the
commission of the offense. Absence without leuve (A. ;j. 61);
des~rtion (A. W. 58); und fr~udulent enlistment (A. ~. r4)
are not continuing offenses nnd ar~ committed, respectively,
on the dllt~ the person so absents hims~lf, or deserts, or
first receiv~s p~y or allowances under th~ enlistment.

"In apglying this statute the court w111 be guided by thtl
crimQ or offense as described in the 8p~cificution, and not
by the Article of ,;ar st'3.ted in the churg(j und"'r \mich the
specific~tion is placed. Thus, wh~rb ~n offQnse prop~rly

chArg"::..l.blE:: undEr A. :/. 93 is erroneously chL:.re;Eid under A. '" 96,
the limitation is three instedd of two y~ars.

IIlf it o.pp... :J.rs from the ch.:trges themselVeS that tho:> st:.ltute
~s run against ~ offense churged or (in the case of a continuing
offense), a p~rt of &n off~nse oharged, the court may bring
the matter to the attention of the accused and advise him
(through th~ pr~sid~nt, or the law member, if the president
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so dirocts) of his right to ple~d the ~tututo. This nction
should, as a rule, be taken at th~ time of arruignment.

1'i7ith rospect to plc::.ding this st:ltuto in b~.r of punishment,
sc~ 78a (st~tut~ of limit~tions).

"Tho burden is not on tho defEnse to show th~t neither nbst:nce
nor other impediment prevents the accused from claiming
e:xump'tion under A. , •. 39. For eXClI!lple J if it c.ppeurs from
the ch~rges in a pence-time desertion case th~t more th,n
thr~e ye~rs h~vc ulc.psed be~een thL d~te of the: commission
of the offense nnd the dcte of arraignment, the ple~ should
be sustained, unlESS th~ prosecution shows by a prc?ondcr~nce

of evidence th~t the statute does not fi?ply o7nng to the
existence of periods which under the second proviso of hO •• 39
nrt; to be excl uded in computing the three yeurs. II

3. Court Decisions nnd Other Legal Opinions.

The statute oust be ple~ded either by n sp~cinl plcn or
by evidence of the stntute nnd its npplicability, intr 1ucod
under ~ pleu to the general issu~, but without such evidence
tl plen of not guilty docs not assert the bc.r of the st:ltute,
Dig. Ops. J.rl.G. 1912, p~g6 529. However, it shull be tho
duty of the court to advise the accused to his right to plead
the stQtut~ in those CQses where consider~tion of justice ond
fairnoss demand it. Failure to do so constitutes fatuI error.
J.A.G. Bull., Vol. V, No. 7, p~ge 199, July-August, 1946.

4. Public Law 759--8Oth Congress, C~pt6r 625--2D S~ssion.

SEC. 219. Article 39 is amended to rend ns follows:

",1lRT. 39. As To T::'mc.-- Except for desertion or absence
without le~ve committed in time of war, or for mutiny or nurder,
no person subject to milit~ry law sh~ll be liablE to b6 tried
or punished by a court-mnrtiul for any crime or offens~ committGd
more th~n bvo yours bEfore ~rruignment of such parson: Provided,
Thut for dos6rtion in time of pence, rupe or for uny crine or
offense punish~ble under articles 93 and 94 of this code th~

period of limitntions upon trial ~nd punishment by court-m~rti~l

sh~ll b~ thre~ y~urs: Providbd rurth~r, Th~t the period of
abs~nce of the accused from th~ jurisdiction of tho UnitDd States,
~nd ~lso any period during ~hich by re~son of SOQ~ m~nif~st

impedimont thd ~ccused slu~ll not ~ve huen ~ffiennble to military
justice, sh~ll b~ excluded in computing the nfores~id p~riods

of limitltiou: PrOVided furth~r, Th:t this articlu shell not
have the offect to ,:u"thorize tht. trLl or punishr.lo.;nt for ".ny
crime. or offense b,..,rr£ld by the provisions of existing 1,.'11:

And provided further, Ih~t in th~ case of eny orfens~ t. trial
of which in tic~ of war shall be certified by the ~ecret~ry of
the ~partmcnt of the Army to be detrim~nt~l to the pros~cution
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of the ~IClr or inimic'J.l to the N..ltion1s security. the pE.riod of
limit'ltions ht:rt:;in provided for tho tri ... l of tho s.Aid offense
sh'~ll bl:: extrnded to th(; duretion of the W:ir nnd six months
tht:rc;'Aftt:.r. 1I

II. Navy Provisions

1. ..rticlCls for the Governrlent of the N:1VY.

1l• ..RT. 61. Lir:rlt:....tion of trbls; offenses io gcneral.-- No
p(;rson sh' 11 be tri~d by court ~rti.l or othcn/ise punished
for ~y offense, except ns provided in the following urticlc,
which "ppe~rs to h~ve been committEd more th_o two Yl::~rs b£forc
the issuing of the ord~r for such triil or punis~~unt, unless
by re~son of huving &~s~nted himself, or of some other m.nifest
impediment he sh~ll not huve beEn ~menable to justice ~ithin

t~t period (R. S., sec. 1624, art. 61; Feb. 25, 1895, c. 128,
28 Stat. 680)."

".~T. 6'2. Desertion in tiDe or peo.ce.-- No person sh::l1l be
tried by court m~rti~l or otherovise punished ror dEsertion in
time of pence co~Ldtted more th~n two ye~rs ~for~ th& issuing
or the order for such tri~l or ?unisnmcnt, unlvss he shall
meanwhile h~v~ absented himself from the United State! or by
reuson of some other m:1nifest impediment shall not hav~ ceen
amen~b1e to justice within th~t p~riod, in which cns~ the time
of his absence shall be excluded in computing the pbriod of
the limitation: Provided, That s:;l.id limit,.tion sh::Lll not begin
until the end of the term for which said person was cnlist£d
in the svrvice CR. S., sec. 1624, art. 62; Feb. 25, 1895, c. 128,
28 st'l.t. 680)."

2. Nnv~l Courts cnd 90urds.

IISEC. 407.-- The statute or limitations.--., ... , ..•• thl. burden
fulls upon tho accused in every c~s~ in which hG desireS to
avail himself of these ~rticl~s, in addition to establishing
th'.J.t hI;; comes within the provisions of them, o.ffirm:l.tiv~ly to
est~blish that he is not vrithin th~ir exceptions. Since these
st~tutes of limitation are mattbrs of defense only, they may
bo wai ved by the accused•.••.•...• II

3. Proposed Nuvy Bill.

'IJ~T. 5 (b) Except for des€ortion in time of "'..or or absenCE:
from place of duty without uuthority in tim~ of Wur, or ror
mutiny or murder, no p~rson subject to thesb ~rticl(;s sh~l be
tried or punished by c court ~rti~l for '41Y off~ns co~itted

more t~n ~lO yc~rs heroro ~he signing of ch~rges und speciric~tions

to be preferred ug~inst him: Provided, Th~t nothing in this
section of this :..rticle: sh!:.ll extend to :IUY person fleeing froD
justice or in the custody of civil nuthorities or sh'll be
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consturE:d to :tff(;ct the provl.SJ.ons of the Act of HUgust 24. 1942
(ch. 555, sec. 1, 56 Sta.t. 741). e.s ;.u:lcndc.d by the .I.ots of July I,
19~4 (ch. 358. sec. 19 (b), 58 St.l't. 667), 'lnd October 3, 1944
(ch. 479. sec. 28. 58 St:tt. 781): Provid(;d further, Th.t bt:fore
ovide:lce is receivec. on the g6ncr:...l issue in o.ny ceS6 involving
any off,ns~ enuncrated in this section of this a.rticle the judge
udvocat~ or, if the trial is before a deck or s~~~ry court o~rticl.

th~ court \~ll c~use to be noted in the record of proceedings
whother the recused d£:sires the court to plc.,.d tho limit.o\tions
on prosecution pr~scribGd in this sectlon in b~r of "tl1y off~nsc

of \;1.10h hE. might be convicted under.rticlc 26 «(.0.) (2). 11

III. Diff~rcnces

1. PERIOD

OFFENSES PERIOD OF Lnur"TIOllS

Dosertion in d~r

•. ,,;.O.L. in W:.lr

Uutiny

Murder

Desertion in PCQCO

Rapt)

J...:~;. 93

J. '\" 94

J~ll others

2. Mcusurem~nt of Timo.

Dcsertio~ in TI~r

.~. ~.O.L. in war

L:utiny

Murde.r

.. 11 othGrs

None

None

None

None

3 ye~r8

3 yeaTs

3 yet,rs

3 years

2 YOllrs;
unless barr~d by
provisions of
oxisting law.

Nont..

~one

None

None

2 years

2 yo.. rs

2 years

2 Ylolars

2 ye,-Ts; 3
yC'lTS nftt::lT
tCTl'Iinntion of
hostilities in
~_r rr~ud cuses.

The period of linib.tions 1:1 tht.. .•my OptoTutl.;S from the
date of the offt;;:lsC until th.;> ~rr_igmnl...nt of tht.> -iccused. .~rr3ibmn.... nt
Tl:quires the physic...:.l presonce of the. uccus""d. The rf... f OTt;;. tho.>
stntutl... dous not toll ~he.n ch~rges ~r£ fil~d or nn orrlt;;T for
tri~l issued whorl;; thu uccused is still absent from military
control. In the IhV'/. how...v"r, th(; ?€rioa i~ i'leasure:l. frot:': thE.
d~tu of the viol~tion to th~ signing of ch~rgd8 Rnd ~ ~ificutions.
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This rulf;; permits the st,.tuto to toll "v.;;n though the dCCUSE:d
has not be~n appr"hendcd.

3. Tollin~ th~ St~tutd of Limit~tions.

Undt::r the provisions of n .••• 39, as ~cnded, th~ sbtutc
of limit~tions is tolled during the ubscncc of the uccus~d from
tho ju~i5diction of the U.S., gnd ~lso during th~ p~riod the
uccus~d ah· 11 not r~ve b~(r- ~me~able to justice by reason of
some m...nifest impediment. ''I..G.N. 5(b). as proposed. tolls thE.
statutI;; during the pe.riod the accusl:!d is 'tfleeing from justice"
or in the custody of the civil authorities.

The lIo .....nife.st mpedic.E.nt" clause encomp:ssos th£ uflet;:ing
from justice ll exception. The essentb.l elt:c.t:nts of the t::xception
nre: lE.o.ving one l s residence or usu!ll pl·H.t:: of Co, odE.:, or concei.1ling
onels st::lf for th6 purpost; of ~voiding d~tection or punisr~~nt,

Keeffe Report, page 267. On the other h~nd. ~lthough m~rc &bs~r.$e

from thb jurisdiction of the U.S. is sufficient to h.lt the
running of the st!ltut<::. th€ro m:..r be inst!lncas wh""r" tht. "i'leej ng
from justice" exception may not be u?plicllblo.:! und4r such circur.­
stc.nc~s bcc~usc on~ or mar" of th~ el~m~nts constituting the
excepti~n is lacking. For cx~~ple, it is questionubl~ ~hcthcr

the stntut~ would toll in ~ case involving one subjcc~ to the
••• G.N •• as pro?os~d. und~r circumstances simil.r to th~t recently
prcs<:ntud by the desc.rti.::m of ~ ser&e'lllt st:.ttionod at the .~I!I~riocn

cmbussy in Uoscow. This cx~~ple is ~pplic~bld sol~ly during
the time of pc~ce. The ..• \. do not contui:'), I,;. ?roviso cornpurf'.ble
to tht. N:.:.vy l;xcctltion cflusill& thb sb,tut/:l to toll during the
p~riod th~ ~ccused is in the custody of th~ civil authorities.

4. Right of tho .\ccusod.

The proposed Nuvy bill requires th.;...t thu uccus""d bf'
advised of his right to int~rpos8 thu st~tutQ in his dafens~.

J•• i. 39 does not contain u comp~r:lblc proviso, Howt.v\.;r, UClJ.
67, permits this practicu ~t the discrotion of th~ court; ~nd

it hus bCt;n held th:..tt it is thl;! duty of thl; court so to do 'lylhere
consideruti·.:m of justict:l und f ...irness dcmnnd it," Bull.. J ..l..G.
Vol. V, No.7, JulY-hugust, 1946.

5. Detrimunt(~l to Prosecution.

Jl, •••• 39 ~uthorh"s the Sccre:t_ry, Dep·..rtmcnt of "the an::iY.
in time of war, to toll th~ st~tut~ for the durnti~n ~nd six
r.lonths tht;rcuftcr for th... tri.l of _lIlY off(;ns~ ",hich would be
d6trim...nt~1 to thl:. prosecutLm of th... '."1 r •.\lthou~h J •• G.!i. 5 (b)
does not cont~in this provision, the proviso is ~d09tcd by the
N~vy in its drlft of propos&d r.~ndr.l~nts to S. 1338 _nd design~t"d

5 (b) (3), d~tcd 17 :.i":J.y 1948•.•ttenti::m is L'1vit,_d to the f .ct
th~t this dr ft propos_1 h' s not be~n ~Prr~vud.
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6. Burden of Proof.

Tl-.e Tulu in tht.: l.nny is tnJ.t th~ burdL:l of proof is upon
thL prosecutor to establish th~t abs~nco or oth~r i~pedi~or.t bers
tht.: accused from cl:.oiming exemption WldtlT .:1. .1. 39, kCM. c. 67.
The N...l.VY c~uscs th.. burden of proof to bo upon the UCCUSE._. lleu.B.
sec. 407.

IV. R6COaffiended Provisions

1. McGuire Drc..ft ;l1'ticlcs.

l.rt. 1 (b) rccoIIIF.Lcnds t\ be yut.r periou betwbE.n the: offt.:use
and the filing of tho ch'_lrgc except for dl:lsr.:.rtion in timo of war,
mutiny nnd murdor ~nd excepting period of time of fluQing from jus­
tice, absence from tho U.S. or nav,.l service, or being in civil
j.lil.

2. The Keeffe Report, p~ge 265-270.

J.. Discussion.

1. liTho:-. IhV'J rule th:...t the issui:lg ordt.:T for trbl is
the d.l.tc for dt.'t~rmining ',':hcth",r the st_tu't€ of' limi tJtior.s h~.s

run is sirnilur to th_ 'John ~O~, indictm~nt of th~ civil l~w und~r

which th~ running of the st~tut~ rn.y b~ sto~p~d, 8ven though the
accused has no't been apprehendcd. It should b~ pointed out th~t

its result is to rLr.d~r the ;t~tute ino?~r~tiv~ in ~ny cns~ in
which such ~n order for tri~l is promu16~t~d, ~vcn though the
accused is th8n b",yonu n·,v;.!.l control end is n,)t ~pprt..hcndE;d until
long ~rt~rw_rd. If, ~s suggusteJ, /Und ~dopt~rl in tho propo5~d

Huvy bUy thl:: stotuto of limit::J.tions is 1bolished in c..J.so of
murder, mutiny ~nd wur time d&sertion, tho princip~1 occ~sions

for tht:; exercise.. 01' this po\'lt!r '.vill hllve bt:un ""liminat~d. Tht.:
proposed 1icGuire .•rticles, tht;: '.•hitu und Judgo .u.dvocatt:: r ro.l
drafts do n~t proposo any amendment which would subst~nti ly
ch~ngo the present rule.

2. "Consideration of "".G.N. 61 and 62 fnils to sh,..w
~ny compcllir.g r""uson why the formtir should provide th~t thu
statute is tolltid by !absence', TIhil~ tho l~tt£r refLrs to
'absence from th~ U.S. I ',~bsl:nc~' in 'this C';;'JH.cti~n h"s bl.lc::l.
construed to ~dun ~bsence from rench of n~v~l ~utr.c~iti~s. In
dealing with this situ3tion the ~ite and Judgc ~dvocate Gencr~l

druft articl~s, QS well as th~ r~vis~d ~rticl~s propos~d by the
M.cGuire COllXlittt::e, provide th'.l.t 'c.bst..ncEc fro... th~ jurisdiction
of the U.S., I rather thu.n 't-bst.;ncc' :.tlvne, sh;..lll toll tht. st:l.tutt:..

".~rticlt.:s 61 ...nd 62 also ?rovide th:lt the S't.:.tutb is
tolled if the uccus~d by r~&son vf l •••••••••• some oth~r n~nif~st

impedirnent .•.••.•... shull not hnvu been nrncnublc to justic~ within
that period,' This hus bc~n constru~d us encompassing the 'flboing
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from justicu ' exception contained in 18 U.S.C. 583. The ~ssentinl

elam~nts of 'fleeing from justice I ar~; leaving ona's r~sidenc6

or usu~l place of aboda or concealing onels self for thv our ose
of avoiding detection end punishm~nt [Scoring suppli~d. Cl&ar~r
l~gu~go th°n lnot an~~ble to justic~l is highly desircblc. The
J ..rticlos proposed by the McGuire Co;.•!nitte~, COr::r:lodorc ,hite cnd
the Judge .•dvoct.l.te Generul would toll the statuto during the p~riod

in which the accused w~s 0. Ifugitive from justic~.1 The Judge
l.dvoc~t~ Gcner~l draft uses the l~gu~ge 'fUgitive from or not
otherwise cmenable to justic~.1 Eith~r proposal sc~ms acceptable.

B. Rccomccnd~tions.

'11. That ..rticle l(b) of the. llcGuirc d:-aft u.rticlcs be
adopted in subst:lnti~lly i~s presont fo~.

"2. That tht: .•dvi sory Council c,)ns iat r whether !1lly
ch~g~ should be made in th~ rul~ that th~ issuing of the ordcr
ror tri~l, rather th~ the nTr~igr~unt. is the d~tc for detcrmini=g
,7hLthcT tho stutut(J of limib,tions has run."

3. Judge ~dvocutG Gonvrcl (N~vy) R~coomcnd~tions;

"Foll:)w McGuire -- but omit 'or nnv:11 service' .•.....••• '1

4. Vand~rbilt Report.

Suggests excopting un~uthorized nbs~nce in time of war
from st~tute of limit~tions. ~doptGd by the ~rqy and N~vy.

FEL-2





•

Su> j...:ct: Li..r:Li.t ...tio:J.s Upon lJumb~r of Pros.::cutions - Prohibited
ncturn. of Record for r~vision. A:I. 40.

I. ~ Provisions

1. lu-ticlcs of ' ;<lr

n:.Rr. 40. .~s to .:ur:!bcr.--";:o person shall, ,·1.thout his
cons~nt, be tried a second tine for tho 3~~ offense;
but no proc~cding in vhich ~ ~ccuscd h-s been found guilty
by a court-.m.....rti~l upon any chn.rgc or slXcii'ic··.tion 5h:111
be held to be ., tri~~ in tho sense of this c.rticl..:l until
th~ r~vi~'~nG ~nd, if th~rc be ono, thc conril~~ane ~thority

5h...11 h-::.vc t ...lccn finll ::tction upon th'" C:130.

".ilo authority shall return a record of trinl to <lny court­
fik,rtial for rcconsi~cration of

II (n.) ,"J] acquittal; or

n (b) "findi.ng of not guilty of '10:,r s~cific.'l.tion; or

11(0) H finding of not guilty of any ch..1.rgu, tL'11css
the record sho~s il finding of guilty'under a
s~cific:ttion l:lid under that charg<.., "hich
sufficiently all~gcs ~ viol~tion of sone ~rticle

of • '<'.r:; or

II (d) The scnt...:nca ori""in'.lly i!.1poSJd, ,'ith II view
to increasing its s~verity, unl~s3 such SGn­
tencC is l.:lSS th~n tho n.~d2tory s...Jnt.:lncc
fL~cd by lo.'; :;"0:' tho offense or offl..:r1ses
u)on ,,'hich a conviction hOos b0en hn.d.

1I,-'nd no court-m."rtial in .:my :'I'Occcdings on !'Cvision shall
reconsider its finojing or scntoncc in <my p<'l.rticulnr in
~hich ~ return of th~ record of trial for such r.:lconsidcra­
ticn is h"'Ninbofor<: '1Tohibitod. 1I

2. Eanunl for Courts-~:.:l.rtial

Pnr. 68, C)URTS-·-:,&.T"TI:J.--PROCEDURI'.r- ..••..••.

".~ p..;rson has not be.:ln "tried" in th.... s..;nse of .\.'1. 40
if the rJrococdL,gs W...:rc void for :my ro ....son, such o.s ;i

l'1.ck of jurisdiction to try the p.;;rson or the off....nsc.

"The s':'.mc·ncts constituting 0. crir.!...:: against thl.; United
St~tcs c~n not, after ~cquitt~l or conviction of the accused
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in a civil or milit~ry court deriving its ~uthority from the
Uni~d St~tcs, b~ made the basis of ~ second trinl of the
accused for t~t crime in the s"no or in ~nothcr such court
without his consent. The civil courts in the Territories
.nnd in Puerto Rico, the C...nu Zone, .::.nd the Phillippinc
Islands, as \tell <15 th~ district .md oth::lr courts of the
Unit.Jd St'\t;..s, derive th.:lir <luthority fron the United St-:.t~s.

ThJ S~ acts ,ncn conrnittcd in ~ St~tc m~y constitut~

t·"O diSti:1Ct offJnS..l3, on0 :!.g."'i.'1st the Uni~d States ~nd the
oth...:r -:gaL'1st the St:'.tc. In such a Ca5J trill for either
doos not b1.r tri:'.l for the other.

II In g\.:n..;r"!l, oncc· a person is triJd L., ttw s.::nsc of
:.. ~.r. 40 for .-::n off...:nsc, he c-..n not without ::15 cons...:nt
b~ tried for another off~nsc if oithcr offvnsc is nvC~SS3r­

ily included in the oth0r. TI1US, ~ tri~l for ~sl~ubhtcr

~y be pleaded in b~r of trial for the s~ hor~cidc ch~rged

QS ourctcr, ~~d thc·tri~ of an enlisted ~~ for ~bsencc

l'ithout lO'we (:•• .1. 61) b~rs tri.:ll for the Sl4":WJ absence
ch~rgcd as desertion and vice v~rsn if the s~nc enlistment
is involved in both cnses. Thus, rmcn ~ soldi~r rlcs~rts and
reenlists, tri~l lor absence ~~thout le~vo or des~rtion

fro~ tho second enlistncnt docs not bur tri~ for d0s~rtion

from the first cnlist~nt c.lthougli. the S"'J:le period of tine may
in po.rt be involved in both c.~.ses. II

Par. 69, lICnU11TS-l :'''RTI:J.--PnocEDURI:-PlcllS-~ :isccll:mcous plc:ls
in bar of trial.--

Ill!.. Pcrdon.--,·, pardon is '1!l ·,ct of the PNsidc:lt nhich
exempts the indiviriunl on nhom it is bosto\'...:d from the punish­
m...:nt the LUT inflicts for a crir:l.e he has cot1JTlitted. A pardon
may be pl~~ded in bar of t~ial. Th~ usu:ll rul~s as to
docurnent.vy evidence ::tpply to a ','rit ten p:lrdon, "m~th~r in .
the nature of nn individu~l pardon, or of ~ general ,~esty,

or the like. If the docur.lCnt is not sufficiently cx-,licit
to d~termin~ ~ncthcr or not tho plen should be sustc.incd
othor evidence must be introduced to fill tho g.'lp. In the
c~sc of ~ constructive ~~rdon, f~cts nnd circumst~nces

constituting such p~don must be ~rovad.

ltb. Constructivo Con":'ono.tion of Dc:sl,,;rtion.-.\n W1con­
dition::.l r~stor'ltion to duty li.thouttri'\l by '\n o.uthority
comp0t~nt to order tri~l n~y bo ?lc~ded in b~r of tric.l for
the desertion to ~hich such rcsto~.tion rcl~tes.
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II c. Forl!'hJr PunishIllmt. --Punishment under the 104th
Article of 11<:!1" m.:t.y be pleaded in bar of trill. Such pwrish­
mont, ho,~vcrJ rtocs not b",r tri".1 for Mother crime or offense
gro' ing out or the S,"lI!kl llet or 00iS5100. For instmcc, !JUIlish­
n.:nt under A.~l. 104 for NC!<1csS drivin.~ '''ould not bar trial
for m:msl~u~htcr where th.3 reckless driving C:luscd ~ c.~.:!.th. II

P3r. 72 ........•.

n:\ nolle prosequi is not in its.:.:lf cquivu~nt to ......
acquittal or to ... gr"'Jlt of p'trL.on .:.Il(l is not'!. ground of
obj...:ction or of cefense in ~ subsequent tri~l." •......

3. Public L"\1 759-BOth Congress, Chapter 625-20 Session

lio ch<lIlg..:.

II. Uavy Provisions

1. :\rticlcs for the Gov...:rnm:mt of the H~\':r

110 provision.

2. ll':wd Courts ~n~ Bo::.rds

5Qc. 338. __'IS:1!!l(l act not an offense both :'.g.1.inst nclV"'.1 l-J.w
~d Feder:;.l oivil l:ni.-

lIVv'hcn an ;'let, prohibited both b" n,'wal 1.nd tha eiviI 11::1
of the Feftcr"'.l Goverr1r.lCnt, is eor.unitted ~d.thin Fcd.::ro.l juris­
cliction, :md the off~nder is triod either b~' 0. court w.rtial
or :\ Felicr.:::.l civil court, bath of l"h1ch derive th... ir jurisdic­
tion from the sonc source-The Feder,".l Govcrnnmt--thcn the S:J.mc

<tet consti tut.es but one o ffens\,,) , n".1nC13r '1n off,:msc a.go. cnst the
United St~tcs, i\rld tri~ by eithLr is .:l. b:w to tri:l1 b:,r til...: ather
on the ground of forffi<2r j'::oi,):-.rdy. tl

Sec. 408. 16<l!'lJ: Former jcop."'.rdy.-

liThe fifth "'.I1"ndncnt to the Constitution of the Unit..:d States
provides th,t no person sh·:>.11 'be subject far the: scr.c off ;nsc ta
be t\'iee ~ut in j...:op.".rdy of life or limb.' .1 person is twice
put in j~op"r!y if he is t~~cc put on trial for the s~c off~nse.

In arr: .... r, ho~·;~v.;,;;r, to sllst"'.in ~ plc;! of farr.!.. r jaop....rdy, the
....ccusJd j~ust shot th.,.t:

II (1) Upon.":l. fo!"'n::r tri'"!.l, he h.x. be..:n ~ctu:"l.lly acquitted
or c')nviet..:d; or

II (2) Upon a fOm.:Jr trial, ~ft.;.:r he h-'ld b.::on c.rra.igncd
~d th0 pros~cution h~~ restad itz C1.se, the
convening authority entcr...:d 0. nollo prosequi
(or m.thdr".\!"'.l or '~iscontinlX.!lec), ov~r the
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Sec. 409.--tlPc.r~on.-

3. Court l~rti~1 Or~cr 5-1945

Sec. 474. "PO\"lcr of ?.CViCl·!ing ..uthoritY-\Thcn h~ is not to
roturn r~cor~.--

r~nurlb.ro1 ,5 ".rticl!..' 39 1.Od ~0n~~d.rticle 53 is
follons:

1',:- ..£. 39.
to N".d ."\5

" ..RT. 39 ••....•.. (i) ?to r~cord ,.,f procccc!ings of 1. court
n ...rti -:1 shell b...: r~turn..!d to the c"urt for the purp'?sc of N­

c'insi-\;ring "" finrling of t1not !J1"')Y",d" '>r Iln'Jt 'ilty" or for

llU:1lcss specifically ~uthoriz~d by thJ Sccr.,:;t'!.r~· of the
i~""v:r in c~ch case, no .:luthority \Till return :l rccorc1 of tri'll
to ""ny court for r~considerntion of ('!.) ;,\n 1.cquitt~l, (b)
, finding of not guilty to any spucific-:.tion, or (c) the
sontuncc'originally iruposcd vdth a view to incrcasing its
s')v.~rity, and no court in ,:;my .')rocecdings in rcvision sh"lll
rcconsi(~cr its finding or sentence in any p1.rticular in Hhich
~ return of the record of trial for such rcconsidcr~tion is
herein prohibit...:d. In r'lrc c!'.sos, \'thor.:: Nvicl:ing .....uthoritics
crmsider th"\ t strict ndhercncc to the ."rovisions of this section
\'Oulrl result in "\ nisc'lrriD.ge of justicu, th.;,:y n ....y withhold
.-:.ction '~d r(~;1ort the circu:nstn.nccs to th~ N'J.vy Dep:...rtment with
r...:quost for '!.uthority to rcconv~nc th~ court for ....ny ~f tho
purposes '\uov!..' r\...:ntionud. II

rr:~sidc fr0n '1.ny kg...1 qu;,;stion, '18 "'t n ...tt...:r of ;x>licj",
~ pers~n in th~ n"'val scrvicu shoulc not be tried a second
t~c for th sene ....ct for trhich h...: ~~S onc~ b~cn p~~ished

.'1.S "" rc:sult of ... cnnviction L'1 ;'\ civil court. II

tlln cith..:!r cn.se set c.bovc, tho j'-lOP1.rCy is cOM,,':lktc md
it fil,~ttcrs not \:hcthcr ~y ::.ction, or, if "'.n~., '1l.-:.t .:lction
h.~s bc""n t~kcn upon the procccc.ings by th~ Nvicning ~uthority.

But th~ procccrJngs upon.:l li:t~l1y defective' s~cifie~tion

·;0 not constitut:::l :: forxr j~op"'.r..l...v.1I •

"ProJ:lotion of :m officer is not ~ constructiv":: p'!.Tcon,
"'nO if plc;v'l.c'] in b-.r of tri<.l should be C'v....Trulc~."

objection of the ~ccuscd, in orjcr to prcv~nt

the court fL~rticl froo "'rriving at n finding.

11:. p:'.l"t1on is "'n 1.ct of the Prcsi':..::nt th:t CXI..::lpts the
in"'ivi~u-.l. on ,-;hoa it is bcstol'l'_>C. from the punish"~lCnt the
l;'\\l inflicts for .... crime he hc.s connittcr', .Y. r.l:'y ~ offcJ"(:c
in evidencc to sust:-,in :l plc~ in b~_r of tri l.

4. Propos-.J:! lJ".v;r Bill.
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r~c0r.siccr~tion of ~ scntcnco '~th ~ vic~ t? L~crc~sinb its
suv::rity.t1

II!. Diff~r~ncos

ThQ .Irticl.:ls ')f ":\1' provi":o th,t no person sh"'ll be
twice t..ric~! for the s.mc off.msa 1'1ith'Jut his cons..:nt;
the :•. G.n. cont:d.n no such ;Jr:>vision, but the s".n,o r .... sult
is "'.ccon.plish_~c by ....r1ninistr:ltivo rogul;.tion (:l.e.&B. 1

SeC. 408).

AX. 40 st ....t .... s t.h.....t no proc~c<ling in rmich ,n .... ccused
h.1s b"h,m found guilty sh"ll be held to be :. "tric.lU until
th.J rcvi.....··ing 1.0r. c ....nfirrrin3 l.uthoriti..:s h:w.:: t""l-t,,;n fin.ll
:letion on the C~5(;, rhilc Il·,v~.l c':''!lrts ,n,! Bo."rcl.s provic'cs
to"lt ....ft .... r tha proccucings in :". fO:"'n:J r t~~i,1 h" v.,;: be,,""
c~~icd to ~n "cquitt~ or conviction, th~ j:op1.r~y is co~­

pl-,tc ft.nC it rottl.;:rs not rn:lt .....ction is t,!t,:;n b:,' tho 1'0­

vi.,::\"ing ,:.uthorit~.r. Thus, it would appc~r tll"'t unl.,;ss
th~rc i5 ~ juris~iction~l defect in th~ procccCip~s or nQnc
of th~ ch;rgcs or spccific~tions is suffici,:nt t~ suprort
th..:; off",;ns-.l ch;rgcd, the I1wy revi0\fing :1.uthority roy not
")rrler "'. nc,', tri;).l :.ithout the c0ns.::nt of the '2ccuscd. (Rc­
he~rinbs ~r0 discussed in connection :~".'. 503 "nrl :,.1. 52 as
o.n:::nd..::d) .

UnC'.:;lr .\rr:'\}" pr.:l.ctice, punishment by th0 c Jnm'lniinr, offic8r
unc!cr :.• il. 104 is :\ bar to tri~l for th':; 5"1ilO offense, but
·loes not b-'lr tri:'ll for .1.noth-.;r-,.,f:...nsc gro:'1.ng out of the
s"ra..; :~ct. Un(:or N.1.vy practice, ; cOnlffi.'1nding officer is not
n court-r.~rti~l ~n~ r.~st punis~.nt is n'1t 1, ber to tri~l.

In both services, n nollo prosequi is n,t 1 b:'lr to tri~l,

-.lxccpt un~er N:>.vy procedure vmcrc the nolle 'l~scqui is
cntcrc~ ~ft~r th~ ,rosccution h~s r· st~c. its C:'l5e.

2. Prohibitions 0n Return of Recollc for Revision.

Both :.rr..:-' ~n(~ i!~.vy '\uthoriti, S ....1'0 ;)r'"lhibitcl..! fMD. r~turning

the r.,;cor1 fDr ~consi~r~tion of ~n ~couitt1.1, '" fin~~n3 of
n::>t guilt:/ to :'lny sp:::cific:.tion, Jr th.::: sentence origin....uy
inp")se~l "dth 1. vi,;\." to incrc::lsing its s0vcrlt~·. H<"l\iev..:r, .1-

rJcor" of ".n :.rIT;/ court-n".rti11 r0COr(: , ....y be; l' ,turn;::·l for
l' 'consi.... t;r .. tion ld.th "'. view of incTC1Sing the scv rity of the
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sent~ncc when the sentcnc~ origin~ly inpose~ is less
th~ th~ tLcorl,tory fixed by l~w for the offcns~ upon
vmich"conviction had been hed. Und~r th~ proPQS0C
;•. G.H. th...;re :'.re no xnrl;->.tory s~nt....nc~s fLxcc by l:l.Yl.

fl,\!, 40 :l.lso forbic:.s tIL r..:turn .,f the Ncar.} for
r~considClr...tion )f ... fL"1"ing of n"t guilt~r of :my ch."'.rg....:,
unl:~9s tho rcco}"l Shm"1S n finding of guilty un '01' n s~.::ci­

fiction l~id un1cr th~t ch~r~c, ,nich suffici.::ntly nll....:gcs
n. vi':'l"'.tion e,f~ :.rticle of . :.....1'; while the pr'1pos....:d
11. G. fl. prohibits th0 return of th.. r~cord. f"r rce msi~!cr1.tion

of , rin~ng nf not guilty rathout ~xc~~tion.

(::ot~ in reg-" ..rd to above th,t it is the sp.::cific ...tion,
not the ch....rg.::, under ;..r~r ;')r"':.cticl;: 'which inforns t~

~ccuscd of the nature -..n'" i'~cntit~ .. of th. "ffcnse being
tried, for ,"'>J! "'.ccused r.ny be found c;uilt:r of -". vi:)l:ltion
of 1J1 ".l'ticlc of ::....1' oth::lr th~.n thnt charged, but th.::=
spccific1.tiono cnn not be ch~ed so .... 5 to C~...ng0 the n"'.ture
or id.::ntity ~f the ~ffcnse c~....rg~~ in t~ sp~cific~tions.

Se.... ':C:", n..... r. 78 b, c.)

SWInT li:nitctions in C:l,SO of ..... r...:::h..:~rinG "1.r~ inclu~cd

under ;•. '". 50' 3Ild : •• :1. 52 1S "".n,~ndcd by P.L. 759.

IV. Rccoi.:ncndntions

1. Double Jco~~r~y.

The "lcGuire ;.l.'ticles pr )pos...... th~.t rmst :,mnishmcnt be
~ b~r to trial for the s~ offense.

The .fuitc Report r'::)c'):'!rl~ncted the inclusion ')f ... c ....tnl0tiU0
of lIc')nstitutl'1nn.l gu......ra..ntees ll , inclu~ing rloub10 jeop1.rc:y
in the ;1.. G.!!.

The B....U "lntinc Rcoorts do not cQITPnt on o\..,ublc jeop-,,-rdy.

R.:fcrrinr t!) the c""urt-rJ."rti~l or,.~~r ",bove (C!'5-1945),
the :~.::offc Th.::POl't st ...tes:

tiThe 1945 st1..t0;::-.::;nt of !'Iolicy, OU'"ItCG ~bov~, r0f=rs
onl'" to '1 C1.SC ,;here the off,mc.!~r hns b0cn II ••••••• " ••••

punisher!. "n ~ result of cf')nvicti '"In in ~ civil c lU:t. ll

The qu~ntion "xis~d "n~th...... r ~ person"m h1.5 r_cc1vCC
"l. 5usp,,;ndcd scnt.:ncc h:lS b~ ..n I1punishcdll

• ;~~th,,;r

qu~stion is \:h....thcr "'.cquitt'!.l by ,"1 st::tc c )urt sh:)uld
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b"!.r ,1. second trkl. No dep-1.rtront st ....teront of policy
ho.s been discovercc. on th.::so au..: stions. iJn.V1.1 C'Jurts
~nd B)~rds sets forth only to; lav ~d cont.:lins:no---­
~tcr'Cnt of polic.}~ in this rog:lrd."

"In civil jurisr'ictions there is :t tr...nl' tm·......rd bJVI:lc.ening
the ap,lic1.bility ~f the principle "!.g~inst ~ouble je~~....r~y,
1.S ~ n~tt~r ~f ~olicy r~th~r t~n 1.5 "!. rulo of lan.

"On..:: t~xt (16 :.•L.R. 1243; 8 Ruling C:'.so Law, Supp. 1929,
p. 2200) st.tes:

ITh-.ll';: is :l.uthr:.rit:.~ to support the "'octrinc th',·.t punish­
r~~nt in th-.l c",nrts of c:lch ~urisdicti')n; .Jv..::n th'lugh
not prohibitod, should not, in pr~ctico, be L~p~scd,

unless in erlr,'1orcin"'ry C'l.SOS, \l1';ro there ~rc ':.ggrnv~t­

ing circunsto.nc.:::s or s!X'ci.:tl c'"lnsirl ;l":ltions f1'")f.! the
st-..ndpoint of :'lublic s~f..;ty ju::;tifying )r r ...quiring it. I

"Tho Bot'.r,.,l bcli.Jvos th:lt Ikp.~.rtront policy 'In this
subject should be cl~rificd ~ct tho .:tpp....rcnt inc~nsistoncies

r-.Jnovod.

l' ...n .... l"gous to the problons of d')uble j.Joj1~.l'c1y 'lnd r!0ublo
'T.lcn1.bility is the question \/hcthor disciplin.:!.ry punishr..Jnt
by :l C?r.u_""'.ll~ing offic..:r shoulc. op0r.~.te .:'.8 .... b.".r tf'J subsequL;nt
tri.'ll by C()urt ::"1.rtic.l for the s~.r..c "'lff..::nsc. Disciplin~.ry

,unishment is presently not ~ bel' to subse~uont tri~l by c~urt

rnrti·".l for tho s.~.n.::: "ffuose. Tho 1'e1.son giv.,m in supp:>rt
of this rule is th~t the invcstiG~tion of 1. c~nm~n~in3 officer
"1.t f'\::\st d')Qs not constitute 1. tri~l, th~.t thero has bo..::n no
c~nviction or ~cquittal, ~1 t~t tho punis~~nt lil~~s~d is
n ')t :\ sentonc. The '1cti'm of the c·.,nr:1.".nrling ? ffieer h.:l.s be(;n
likened t~ the c"'lntrol of .~ p:\r~nt -V0r his child 01' of ~

r~stor over his ~ppr.Jnticc, ~r of a schJOl tC"1.cher over his
sch,lar. I

"The BO.:l.r,~ is 0f the opinion th:'l.t this ~ppr'='1.ch is
qucstion'!bl~ anc th":.t the rule th:'Lt th..::ro is nn df)uble
jc~p"'.T,!Y in such C"lSes is .". dubi~us nne. The :.rticles
for ttp r. ·vcrnncnt ')f the Il~.v:.r c?nfcr jurisdicti'm upon
C,,):"'!l-:n~~ g ~.fficers t"> inp0so punishJ,.;nts f'")r cinar
'Jff.:ns.Js. T;.le pr0cc· 1uro 10'l."int; tn th.:l >10t.Jrn.in~tion ')f
th..: ')ff.::nsc ~ll ~.ppr'Jprb.w punish..l");nt, :'.s cl.-.:scribed 1.'1.
J1"'v~l Jostice, 1oc1:..1.':cs (~) 1. rcp~rt of •.iscon l uct bJ" the
".ccusc.r, (b) c:.c'..":1in.'ltion of '1·'i.tn.Jss03, (c) (;x.."'U~:"'.tir:on of
c'')cun...nt1.ry .:lvi1..:nce, ~n·i (r!.) ..:lX.:>.,,-d.n.... ti')n ')f the .".CCU5;JC.
if re .::lects t':l s~."\k. Th.::ro1.ft...r, the c,)!T.::.nr!ing officer
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woighs the evicence ".nd :'etcn-.Uncs whothcr, in his opinion,
.'\11 ()ff>.!nsc h....s bocn cor.nittcd. If he dcton.rines trot the
~ccusc~ h~s connittcd ~ r.jnor offense, he is ~uth,rizcd

to 1:.1[,)050 punish~nt, L'lcludi!lg one "If the f:;)llowing:
(1) Rc~uction of ~ny rating cst~blishcd by hir~clr; (2)
ConfL'lcncnt not exceeding 10 ~~~~; (3) S?litrrr~ Confinc­
r.cnt on br~~r ~nf. •.,...tcr not ~xc;:!;ding 5 .-1. ...,YS; (4) C:cpriv.:l­
ti~n of liberty on shore, ~nd (;) cxtr~ ~utics. The
off~nso -..n1 punishr:L;nt .:!I'(; rccor.~cc in the Sno,)th BO'"'k of
Rccorcs ~f R~p~rts ".n~ Punishr~nts. It \~11 be ~bs~rvcd

th~t th~s~ ch~r...ctoristics ~~rt...kc ~f tho n~turc ?f ... tri...l
b:' "\ n'1ro fJr'.:'l1 t:;pc :")f court.

II" Jholly np..1.rt fr:.r~ the r;:u.:;sti"n ~rh0thcr punishr..cnt
~,~r~o~ as ... result of such qu~si-ju~ici~l ?TOCuccings should
1<JS"\.l1Y opcr.:lte .:!oS .:l b'T to tri".1 by c urt .:A.rti~ f?r tho
ST.O offense, it is boliovod th~t t') icpcso f.isciplin"U':,r punish­
Gent ·...ml then flrocoe~ to tri ....1 is b::.sic":ll~· unf:lir. This has
been pointed ')ut in :!. 5~::U.ofrici~1 public"1.tion (lhv1.1 Justice):

':-to;tev,~r, the 5:l."1C fund:'l_~ ..mt,"'.1 princi:>lo of r"'irncss
'mich precludes double j~op~r~y shoulr. be the b~sis for
I".ny ~.:·t~min ...tion of the c')r.J: ....ncl.ing ..... fficor ~s to
\.'hcthcr he '·d.ll ,)rdcr the convening of Q cr,urt LUlrti.:.l
for the trial of ~ f.."'.n for i".fl '1ffunse ':hich h.:>..s been
pro?orly punished. by hin, unr:or .\rticle 24, .\.G.Ii. 1

tlFron the co.ses it h1.S l"Cviow.:xt the BI)p,.rd h"l.s no l"/:-'y
of ~mo\'ting in horr r,1<,"l.ny the prisoners hp.d received r.lO.3t
punishncnt for the sr.f.lO offense for ,·thich they "jiJre lnter
convicted by c~urt r;".rti1.1. This is ~UiJ to the f.:lct th "l.t
r...".st punishnent is n0t considered ::. !lri6r cl)nviction rmc.
is thorofare n0t rvtr:.issiblc in evinence. Lik;J\d.se, the
c')urt itself ~ould not necessarily kno~ nb0ut nny prior
punish"1cnt nt f\<1.st. II

The i\ccffe B)"~.rd rccorn.-.:ncs:

11 (1) Dcp~rtr.:ent policy OC el:'!.rifivd in n::tprt! to the
~osi~bility ~f trying persons by e0urt I~rti~l for nffcnses
for which thvy h~vo nlro~dy boon trice in st~t~ or f~rcign

civil c~urts. .~ prior c nvietion, :llthaugh r..:isulting o:l1y
ir: "'; sQsp<;ndoc! scnt ...ncc, SC";(lS suffici..mt [lunishr:cnt r'.nrl.
sh"'uld, <lS ':". L'l"\.ttcr of policy, b.::.r subsoqucnt tri:::.1 by C)urt
n.~rti:ll. .• prior :lequi t.ll sh'Juld orCin....rUy be rcg"\.r:~~f'

....s ...;virl..:ncu th~t th.... :tecus..,)c is net guilty ,f ttl..; "'lff•.msc
ch~rGc~ ~d shoulc, .5 ~ rk....tt~r of policy, b~r l~b..;ling the
,ff~nsc by ..... different n:.nc sh,ulr! n')t b..: :lll"ntCd to cef..; ... t

tho b.:!.sie intent of tho polic~r r':c'1!:Jr...::ndcr!.
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II (2) C()nsi~cr'1tion bu giv..;n b~r the :.dvis:lry C?uncil
to provision th....t punish.fJ.ont ir:pos.::d by Il cor.lf".::'.l1c!ing officer
b..; bar to trL.'"\.l by court n.....rti:l1 for th.; St'OC offense J but
njt ~ b.:lr to tricl. for ~njthcr off...msc eI"')winr '1ut ~f the
S"'J:l.O ,"'eel '"lr orossi?n."

The V:md~rbilt H~port Ncc.~cn~od further study of lithe
-.:zt,.;nsi':\n ,-,f the c.octrinc of c")n'-'''ll'l. '.tion \·rh-.:r...: a sol~icr is
C,)rT.littcd to c'"ll':'b....t lnth ':n?:11t:dgc "r the pcnrl.ing,ch".rSo.1. 11

(Thcrc:: is n') further ~.iscussion ')n this T'(;cf'\r,n:.nc!:.tion).

'.~O sh~l ~~cidc ~n plo~s in b~r ?f tri~l ~uc to
'oublc jc?p'"\.r~y is tr~ .... to.1d ~s other int~rlocut")ry qU0stions.

Soo C.S., :•.H. 31.

2. Prohiliitions nn R::turn 0f Rcc')r(~ f'JT R~C''l:lSi ''''r .... tion.

(5"':0 o.r.~nr!cd :•• '.:. 88 ~s to unl"'."rully innu~ncinb c"'urt).

The : ~cGuir...: J ./hito, 0J'lC B~ll"ntine Re ....orts n"l.lo:c no cor.u:pnt.

The K~cffc RCp")rt points out th"'.t .1. lJ"'vy rcvici.'inS o.uthority
r.~y thunr~tically return the ~cord for ruc'nsi~~r"'.tionwith n
viei': tlJ incrcnsing the s,:,vority ,..,f tho soJnt~nc~, or reconsi:'.or.1.­
tion of .'\ fin(~ing of not guilty \lith prior '\uthority .,f the
Socrot~ry )f the N~vy, but th~t this is r1.roly, if ever, done.

The V'mdcrbilt Rcport f:'l:lh:cs n~ cOffil"jont.

FSI, - 1

•
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