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Uniform Code of liilitary Justice

- -

Subjeet: Voting, Rulings of Law licmber, Reasonable Doubt,

I. Army Provisions

1, Articles of Wer

"ART., 31, 1licthod of Voting.—Voting by members of 2
general or special court-martial upon questions of chal-
lengo, on the findinzs, and on the sentence shall be by
secret written ballot, The junior member of the court
shall in cach ezse count the votes, which count shall
be chceked by the president, vho will forthwith announce
the result of the ballot to the members of the court,
The law member of the coart, (if =ny, or if therec be no
law member of the court), then the president, may rule
in open court upon interlocutery quostions, other than
challenge, arising-during the proccedings: Provided,
That unless such ruling be made by the law mcmber of
the court if any membor object thorcto the court shall
be clearced and closed and the question decided by a
mrjority vote, viva voce, beginning with the junior in
rank: .nd nrovided further, That if any such ruling

be made by the law member of the court upon any intcr-
locutory question other than an objoction tothe admissi-
bility of cvidence offéred during the trial, and any
momber object to the ruling, the court shall likowisc
be cleared and closéd and the question decided by a
majority vote, viva voce, beginning“iwith the junior

in ‘vonk: Provided further, however, That the phrasc,
tobjection to the admissibility of vidence offered
during-the trial’, as used in the next preceding proviso
horcof, shall not be construed to includc questions

as to the order of the introductiom of vitnesses or
other cvidence, nor-of the reccall of witncsses for
further cxamination, nor =s to whether cxpert vitncsscs
shall be admittod or called upon any question, nor as to
vhother the court shall vicw the promiscs whore an
offonso is allered to have been committed, nor as to the
compotency of witnesscs, as, for instance, of-children,
yitnesses allered to be montally incompctent, ~nd the
like, nor as to the insanity of ~ccused, or whether the
existonce of mental disease or mental derangement on-the
part of the accused hns become 2n issue in the trial,-
or nccuscd reouircd to submit to physical examin~tion,
nor whother any ~rrument or statement of counsel for

tha nccused or of the trinl judge advocate is improper,
nor any ruling in a casc involving military strategy

or tactics or corrcct milit~ry action; but, upon all
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those questions arising on the trial; if any membcr ob-
ject to any ruling of the law member, the court shall

be cleared and clos=ﬂ and the question decided by majority
vote of the members in the monner aforcesaid."

"\RT. 43. Death Senteonce— hen T”.ful.——ﬂﬁ Person shall,
by zenoral caurt martial, be convicted of an offense-

for which thic death ﬁcn’lt" is nade mandatory by law,
nor sentenced to sufrer death, cxcept by the concurrence
of all the members of said caurt-ranlﬁl present at the
tire the vote is taken, and for an offensc in these
articles cxpressly made punishable by death; nor sentcnced
to life imprisonment, nor to confincment for more than
ten yoars, except by the concurrence of threc-fourths

of all of the members prosent it the time the vote is
taken, /All other convictions and sentences, whether

by gencral or spocinl court-martial, may be determined
by = two-thirds vote of those members present at the

time the vote is taken, .1l éther questions shall be
determined by a m~jority vote,."

2. Manunl Courts-linrtizl (Synopsis)

In case of tiec vote, on interlocutory questions, the
the objo ctlon, challenge, motion, 2tec., is overruled
or dcniorl,

Voting upon challenges is by secrct written ballot
narked "sustained" or "not sustained.!" Deliberation

on challenges may include full and free discussion, but
the influence of superiority in rank should not be
employed in an attempt to control the independe of
membors in the cxercise of their judgment, (Par, 58f)

A finding of not puilty results if no other valicd finding
is recached, but a court may reconsider any finding

becfore it has been announced or the court opened to
rceeive ovidence of prior convictions., In-computing

the nwder of votes requircd for a finding, a fraction
counts as onc. Thus vherc five members vote, a require-
nent that twe-thirds coneur is not met if lcss than four
concur,

The procedure of voting on sentence is the same as for
voting on findinz, The computation of fractions is in
the samc nanncr, (Pﬂr. 80).
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. . ......s.Roasonablc Doubt (Par., 78).--In-order to convict
of an offensc the court must be satisfied, beyond a
recasonable doubt, that the accused is guilty thercof. By
'peasonable doubt! is intendod not fanciful-or in;cniousu
doubt or conjecturc but substantial, honest, conscientious
doubt suggosted by the material evidence, or lack-of it, in
the case, It is an honest, substantial misgiving, ron-
¢rated by insufficiency of proof., It is not o captious
foubt, nor 2 doubt suggestcd by the ingenuity of counsel
or court and unwarrantcd by the testimony; nor a Aoubt
born of 2 merciful inclination to permit the defendant to
escape conviction; nor a doubt promptod by sympathy for
hinm or thosc connected with hin, The meaning of the rule
is that the proof must be such as to exclude not every
hypothcsis or possibility of innoccnce but any fzir and
rotional hypothesis except that of guilt; vhat is required
being not an absolute or mathematical-but a moral certainty,
A court-nartial which acquits becnuse, upon the cvidence,
the accused may possibly be innocent falls as far short

of apnreciating the proper anount of proof required in 2
eriminal trial as does a court which convicts on 2 mere
probability that the accused is puilty.

#The rule as to peasonable doubt extends to every ¢lement
of the nffense: Thus, if, in a trial for nssault with
intent-to kill, a rcasonable doubt exists ns to such
intent, “the accused can not properly be convicted as
charped, although he might be convicted of the lesser
included 'offense of assault, Prima facie proof of an
olerent of an offonse does not preclude the existence
of n pensonnble Adoubt with rospect to such eclement,
The court noy decide, for instance, that the prima
facic ovidence presenfed does not outweigh the pro-
sunntion of innocence,

There a reasonabls doubt cxists as to the mental respon-
sibility of an accused for an offonsc charged, the accused
can not logally be convicted of that offense, 4 porson

is not mentally responsible for an offensc unless he was
at the time so far free fron mental discase, defeet, or
deranpenent as to be able concerning the particular acts
charged both to distinguish right from wrong and to achere
to tha right,

"A reasonnble doubt may arise from the insufficiency of
circunstontisl evidencc, and such insufficicncy nay be
vith respeet cither to the cvidence of the circumstonces
thensslves or to the stronsth of the infercnce fron thon.
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3. Public Law 759--80th Congross, Chapter 625--2D Session

nSEC., 216, Article 31 is ancnded to rcad as follows:

"ART, 31, IZETHOD OF VOTING,~~Vcting by members of
a penaral-or special court=martial upon questions of
challenge, on the findings, and on the sentence shall be
by scerct written ballot., The junior member of the
court shall in each casc count the votes, which count
shall be checked by the president, who shall forthwith
anncunec the result of the ballot to the members of the
courtt,, The law nomber of A reneral court-martial or the
prosident of a specinl court-martial, shall rulc in open”
court upon interlocutory questions, other-than challenge,
arising <uring the procecdings: Provided, That unless
such ruling be nade by the law member-of a goneral court-
martial, if any member objeet thercto, the court
shall be cleares onl closed anc the question decided by
s mrjority vote, viva vace, boginning with the junior
in rank: /ind orovided furthor, That any such ruling

any interlocutory quostion sthor than a motion for a
finding of not suilty, or the question of accusad!s
sanity, shall be final and shall constitute the ruling

of the court; but the law member may in any casc consult
with the court, in closcd session, before making 2 ruling,
and mAy chonge 2ny ruling nade at any time during the
trial, It shall be the duty of the law mecber of a gen-
eral or the president of a speeinl court-martial before

a vote is taken to advise the court that the accuscd must
be presumed to be innocent until his guilt is cstablished-
by lezal and competent evidence beyond a reasonable doubt,
snd that in the case boing considered, if there is a
reasoriablo doubt as to the puilt of the accused, the
doubt shall be resolved in the accused's favor and he
shall be acouitted; if-theré is a rcasonable doubt as

to the degrec of puilt, the finding must be in a

lower degree as to which therc is no such doubt; thet

the burdcn of proof to cstablish the guilt »f the

accused is upon the Governrent,"

SEC. 220. .rticle 43 is amcnded to read as follows:

WART, 43. DE.TH SENTENCE--"HN LJTUL: VOTE ON
FLIDINGS 4D SEITENCE,--llo person shall, by gencrol
court nnrtial, be convicted of an offense for which the
denth pennlty is made mandatory by law, nor scntenced
to suffer death, except by the e~ncurrcnce of a2ll the
nenbers of said court partial prescnt -t the time the




vote is taken, ond for an offcnse

cxpressly made punishable by denth; nor sc

life imprisonment, nor to confinoment for more than
ten years, cxcept by the concurrence of threc-fourths
~f all the merbers nresent °t the time the vote is
taken, Conviction of ~ny offensc for vhich the de~th
sontonee is not mandatory and any scntence to confine-
nent not in exc:ss of ton yenrs, vhether by genornl

or specisl court martial, mey be dotormined by 2

1

thir's votc »f thosc merbers prosent at the time the

1

vote is taken, A1l othor questions shall be detormincc

by o m~jority wotel"

II. HNavy Provisions

Govarnment of the United States Navy

".\RT. 50. Sentences, how determined.~Ilo porson shall
be sentenced by a court martial to suffer death, cxcept-
by the concurrence of two-third of thé members prescnt,
and in the cases wherc such punishment is expressly
provided in these articles, A1l othcr scntences may

be determined by a majority of votes."

Courts and Boarcds

nSTC, LOO, Dutics of judpe advocate during trial,—-
During the trinl the judge advocate conducts the case
for the Government, Ho exccutes all orders of the
courts reads the convening ordor; administers the

onth to the merbers, reporter, aad interpreter;

arrairns the accused; examincs witnosses; and is rcspon-
sible for the keepinz of a complete and accurate racord
of the proccedings,

"hile the court is in open scssion, it is the duty of

the judge advocate to advise the court in 2ll matters of
form and of lawr. On every occasion vhon the court demnnds
his oninisn he is bound to rive it freoly and fully; and,
oven vhen it is not regquestud, to caution the court against
any doviation from essential form in its proceedings, or
agninst any act or ruling in violation of law or mntorial
justice,

"He sholl 2% all times excercise great carg in regars to
the authenticity of any statenonts hic nay mnke to the
court,




"The =ccused and his counscl have a richt-to the opi

of the judge adwoeate, in or out 3f court, upon ENJ
tion of law arising out of the proccedings. The Jjuds
advocate shall acquaint hims . 1f with the rulos of
evidence, and 2pply them in determining the adnissibil-
ity of cvidence. He shall offer only such cvidonce as
is properly admissible. Whon in doubt, he shnll offer
the evidence, The judpge advocate is pﬂrtlculﬁrlj to
object to the admission of improper cvidencc, anc he
shall point ~ut to the court the irrelevancy of any
evidence thot rﬂy be ndduced which does not bear upon
the matter under investigation, Should tho advice of
the judge advocate be disregarded by the court, he
shall be allowed to entor his opinion upon the rocord.
Under such circunstances it is also proper for the
court to rucord the reasons for its decision., The
rminutes of opinion and decision arc made for the
information of the revicwing authority, vwho should
have the error, on whichover side it may be Jurd
brought fairly under his consi-eration, but

the judge advocate, the accused, nor any memd

court has any right to ¢nter an cxception or protest
on the reecord,”

(Recorder of surmary court-martial has same dutics of
judge advocate of general court).

"SEC, 370, General dutics of members.—-In gencral, the
nembers of the court as a body finally decide upon all
questions as to the admissibility of cvidence, ~nd
pass upon all questions prescnted fo the court during
the coursc of the proceadingsS. seecess”

"SEC, 371. Voting,~~The vote of cach member upon-a
question arising during the progress of trial—as, for
instance, the compctency of members or witnessces—-has
equal weight, ~nd, in taking the opinion of the court,
the junior awcrber shall voto first, viva voce, and thon
the others in inverse order of their scniority. In the
cvent of a tic wvote upon a notion or ‘*"c*lﬂn, the sane
is not sustnined, ""here cvidence is taken upon such
questions the issuc is determincd by a2 prepondercnce of

he evidence—that is, by the cvidence which bast aceords
with reason and nr‘b““ility-“ﬂﬂ the prrty having theé
affirnntive necd not nrove Heyn14 a reasonnble doubt,

“herce there is a nm~jority, the view of the mnjority becones
the docision of the court,"




"STC. 425, licthod of arrivins at findings.=The court
is closed to deliber~tion upon its findin:s, oxcept
vherc the accused has plea? psuilty to 2ll speecific-tions
ancd charges, and it is patont that the findings wrill be
simply 'proved by plea! and 'ruilty'., In arriving at
the findings, the plea of the accuscd, the cvidence
adduced, and the arguments nade arc to be carcfully
considercd, .ifter the court has sufficiontly deliber-
ated, the president of the court shall, upsmcach speci-
fication of cach charge, beginning with the first; put
the Guustlﬁn whother the specification is 'pvrvg‘,

'not sroved!, or 'proved in part,! Dach nember shall
writg"prﬁvcﬂ, ot praved , or ‘proved in pa2rt'!'—and

if so, vhat part-—over his sicnaturc, And shnll hand

his vote to the president of the court. The latter,
after he-has recceived 211 the votes upon ench speci-
fication, shall read them aloud without disclosing

how cach member voted; Likceidse, in the case of a
gencral court martial, after the membors hove voted

upon 21l the specifications of any charge, they shzall in
the same monner vote as to whether the sccused is of such
charge 'puilty!, 'not muilty?!, or Ir'u.i.ltv in a less
degree than - cnmrﬁnﬁi—-ﬂnﬁ if so, in what degree., lio
vritten minutes of the votes shall be prcscrvoﬁ lLss
so ordered by the unanimous vote of the court. The
decision of a majority becomes the finding of the court.
Tthen there is 2 tie vote upon any of the findings, the
accused is given the benefit thereof and the result is
r“corJGﬂ in that way which is the more favorable to the
1ccust

"SHC. 443. Tethod of arriving at sontence,--~'men the court:
has becn closed for tho purpose of determining the sentence,
ench member sh~ll wirite dovm and subseribe the measure
of punishment vhich he may think the accused »suzht to-
reccive and hand his vote to the president, whd shall,
after receiving all the votes, read them aloud, Hxcept
in the case of a death sentonce, which requires the con-
currcnce of two-thirds of the members present, All son—
tonces m2y “u deternined by a mnjority of votes. If
the requisit urber do not agrec upon the nature and
degree of thu punishment to be inflicted, the president
proceeds in the following manner to obtain a decision:
He shnll begin with the mildest punishriont that has boen
propascd and, afteor reading it aloud, snnll ask the '
menbers suCCUSD1VLlV beginning vith the junisr in rank,
1Sh~1l this be the santence of the court?! .nd cvery
menber shill vota viva voce, ~nc the president shnll note
the votes, Should there be no decision, the president shall,




sanec panner-as before, obtain a vote on the next
punishment, ~nnd shall so continue until a scn-
is decided upon.- 4 tic vote on any sentence
be reconsidercd, :1th a vicw to obtaining a
P“Jfrlt"'f“r or agzinst before passing on to the next
sentence."

"SEC, L26. Reasonobhle doubt,——The accuses shall not be
found uilty of any charpge or spe“if4C“ti“n or of any
offense includesd in it unless a N“ ority of the court
are convinced of his guilt beyond a1 reasonable doubt,
(Scc seec. 159.)"

"SEC, 159. Rensaonable doubt “Lfiﬁ“‘ -B? A’"Q“T“'lu Aoubt
is meant ~n hon:st, substantinl, mi i enerate’! uy
1nsuf;1c1yﬁc; of proof, It is not us rubt, not
a doubt suzzested by the inccnuity of counscl or court
and unwarrcnte? by the testimony, nor is 1t a doubt born
of a merciful inclin~tion to permit the accuse” to escape
conviction nor prompted by sympathy for him or those
connected vith him, Proof beyond 2 reasonable doubt is
not proof to a mathematical demonstraticn, It is not
proof beyond the possibility of a mistnke. .. reasnnable
doubt is a doubt based on réason, and which is rcason-lile
in view of all the evidence. Jand if, after an impartial
comperison and consideration of all the evidence, one
can candidly say that one is not satisfiec of the defen-
dant's puilt, he has a rcasonsble cdoubt; but if, after
such impartial comparison nnd consideration of all the
evidence, one can truthfully sny that one has an abiding
conviction of the defendant's ruilt such as one vould
be villing to act upon in the more weiphty and important
matters relating to cne's otm affalrr, hc has no reca-
sonable doubt. A moral certainty of puilt persuaded
by the proof calls for convictinn. ihen such has been
cstablished, a court can not more proporly acquit than
could it’ C}HVlCt shen there has been an insafficicncy
of proaf,"

3. Proposcd ilavy Bill
!IS‘I:CU I{?.
" RT. 28 (2) "(1) Bvery fincing shall be determined
by 2 majority vote, . tic vote shall be o determination

in favor of the accused., The court shnall ~mmounce its
finlings in cpen court as soon as they have been determined.




"(c) MNo person shall be scntenced to death, except by
the concurrcnce of all the members of the court martial,
and then only for the offenses for which the punishment
of death is expressly provided in article 8 of these
Articles subject to any exceptions vhich the President
may have prescribed under 33 (b) of these .irticles; nor
sentenced to life luu?isoﬁn'nt, nor to confinement for
more than ten yoars, excopt by the concurrcnce of three-
fourths of 211 the membors, ull other sentoncos by
general or sumniary court mirtial shall be 1aturnincd

by a two-thirds votu of: the members c.aases s

”33 ., 29, Article 39 is ronumberced os article 24 and
cnded t cad as follows:

u'BT, 24 (b) For every general court martial, the
convening suthority shall apnoint: (2) a judge advocate,
whose dutics it sh-~ll be (1) to advisc the court on all
mattors of low arising during the trisl of the case;
(2) to rule on interlocutory questions, except challenges;
(3) in onen court, to instruct the court upon the law of
the case; and ( ) to nerform such other duties the
Secretary of the Navy moy prygur*Ju. Provided, That
the judge advo C“t“ may be overruled by a majority vote
of the court, in which casc the reasons therofor shall
be spread upon the record: Provided further, That the
judge advoeate shall be an officer eertified by The
Judge Advocate General as qualificd to perform the
duties herein prescribed and who shall be responsible
to The Judge Advocate General for the performance thereof:
ind provided further; That the judge advocate shall be
subject to challenge,™

.
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III, Differences
1. licthods of Voting and Humber of Requirced Votes,
thb Hnun_c. articles of wer,

£
ciﬂ ' wdings, snd sen-—
ba under the

Under the provis
all votes upon cuesti

ions o

on of

tonce are by seerct written

proposed lovy Bill, therc is no ;rovision for scecrct
ot

vritton ballot on t;-ud questions, Current naval proccdure

for voting on challenges is by voice vote starting with

thc junior membsr; for voting on findings is by signed
ballot; for s.ntunce by sijned birllot,

[L




Under the amcnded articlces of war, the junior member
of the court counts the votcs, ~nd is checked by the
president -ho announces the result. The prorosed Navy
bill contains no provisions® for counting the votes, but
under present Havy practice, the president receives the
mritton votes and reads thom aloud, without disclosing
how ench momber voted,

nre decidesd in both services
vot,, and in éasc of 2 tic votc, both
the ehall:onge

In order to convict of -n offe the amended AL
require a two-thirds vote, whilec the Hrvy bill requircs
only a majority vote,

o convict of an offense for tvhich the

o
is nandatory by lav, under the amended

of war, all members of the court must concur.
"V“ has no offenses for which there is 2 mandatory
death penalty.,

In ordzr to imposc¢ a death sonténce, both bills re
1

quire the concurrcnce of all members,

In order to impose a sentence of life imprisonment
or of confincrent for more than ten years, a vote of
threc-fourths of the members is required by both bills,
which also agree in that all other sontencoes may be
imposaed by a vote of two-thirds of the court,

2. Law licmber and Interlocutory Questions.,

Under the 2mended articles of war, the law momber of
a general court-rirtial rules in open court on interlo-
cutory questions other than challenge, and his rulings
arc final except in rcgard to a motion for a finding of
not puilty or questions as to the “ccusad's sanity.
Under the propesed Havy bill nonc of “judge advocate's"
rulings arec flnul. The proce ‘Gurc in both the arny and
Navy is thce same vhen the law momber or "judge advocate's!
ruling is not final--a membor of the court may objuct
to the ruling 2nd the court is closed. .fter Aiscussion,
a voice vote, beginning with the junior member, is taken
on the qucstian, ané the vote of a majoritr is decisive,
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The president of an irmy special court-martial makes
rulings similar to those of the law member of a genoral
court-martial, but none of his rulings are final and all
arc subject to objcction and woicc votc as for any non-
final ruling as above, The A,G.l., have no provision for
interlocutory rulings on sumnnry courts—nartial and all
interlocutory quostions arc decided by voice vote of
the court,

In addition A.ll, 31 as amcnded ~llows the law member
to consult with the court in closcc scssion before making
any ruling and permits him to change any ruling made at
any time cduring the trial., The proposed .i.G.il. have no
such provision,

Howevcer the proposed iA.G,H, requirc the court to
sct forth on the record the reasons vhy the court over-
ruled the "judge advocate!, vhile the amended .rticles

of “‘ar have no similor provision.

inother difference is in that the law member is
roquirced to jive an instruction on reasonable doubt and
burden of proof 2s stated in A,'7. 31 as amenderd, vhile
thce proposcd Havy bill states that it is the duty of the
judge advoeate to instruct the court on the law of the
casc in open court,

Further duties of the law member under the amended
Articlos of War may be preseribed by the President (A7, 8),
and further dutics of the "judge advoecate" may be pros-
eribed by the Scerctary of the Navy under the proposcd
Navy bill,

(In regnrd to other discussion on the function and
dutics of the law member of "judge advocate", scc the
discussion under 1.7, 8).

Under the ~mended Articles of \lar, orovision is rede
for n motion for 2o finding of ndt guilty, while the Navy
bill does not orovide for such 2 riotion, Howover, the
irrer has had such a2 motion without st~tutory implemcnta-
tion, ~n? under the ocmended A.G.M., the Scerctary of the
Navy hns authority to preseribe rules of procerurc.

-

i casonablc Doubt.

The Army "nd Navy definitions of reasenable doubt arc
substintially the same.




IV. Recommendations

1, lethods of Voting and Number of Required Votes
(2) Votes on Findings

The Keeffe Board (liavy) recommended that voting on
findings be by secret writiten ballot, that 2 tiwro-thirds
vote be required for conviction, that a unanimous vote
on conviction be prsrequisite for imposition of death
penalty, The objections to the two-thirds rule con-
sidered by the board were (1) should 2 minority be
allowed to acquit? and (2) if perempiory challonges were
allowed in Havy Courts-mertial, could the defensc make
conviction more difficult by challenging one member
peremptorily? The Keeffe Board also recommenced an-
nouncement of findings immediatcly after the vote,

This recormendation is incorporated in the proposed
Navy bill,

The I'cGuire Articles and Vhite Board (Vavy) rec-
ommend conviction by a majority, a tie being arf acquittal
and findings to be announced immedi~tely.

The two Ballantine Reports make no recommendations
on theose points,

The Vanderbilt Report (Army) récommended announce-
ment of findings as soon as reached.

The Navy JAG recommends adottion of secret written
ballot, majority vote to convict, tic to acquit, and
snnouncement of findings.

(b) Votes on Sentencas

The Xeeffe Report favors sceret written ballot on
an

all voting, and unanimous vote for imposition of death
pennlty, The Board also recormended (1) that the court
be furnished with as nuch information as possible on-the
background of the accused and when feasible to do so,

to postpone scntence for a rcnsonable time after convie-
tion for the purposc of studying the various scntence
factors;  (2) that. sentence be announced immediately after
agreed upon by court; a2nd (3) that credit as part of the
sontence be given for time in confincnent before trial.




The licGuire Articles and /hite Report rccorniend
(1) majority vote for s.ntonce except for-death sen-
tence, for which votc should be unanimous, (2) scn-
cnce to be announced by court, and (3) allow court
to place accused on probation with cxccution of
sentence suspend.

The Sceond Ballantine Report favorcd announcement
of the scntence by the court,

The Vanderbilt Report favored irrediate announce-
ment of the sentince.,

The liavy J.iG rccornended ndoption of the .uarry ro-
quircionts of unanirous vote for death, threc~-fourths
for life or more than ten yoors, two~thirds for all
other scntonces, sceret vwritten ballot, and sentonce
to bc announced by court.

(¢) Voting on Challenges and Non-Fin2l Rulings

There arce no recormcondations in the various rcports
on chenging the ncthod of voting on challenges (lrny-
seeret written, Navy-voice)., Nor arc there any recorrien-
dations on the method of voting on interlocutory questions
(both = oral vote beginning vith junior morber).

Discugsion of finality of law mcomber and " judge
advocate!" rulings and chnllenpe of 1o member and ' judge
advocate! arcu discussed infra,

Law llember and Interlocutory Nuustions
(a) The Lav licrber or Judme J\dvocate in General

The IlcGuire Report recorrmended that dutics of the
Navy judge advocate be split so that there vould be two
officials of 2 court, a prosceator, functioning in the
nanner indicated by that title, and a2 judge advoecate,
who was to act in 2 manncr similer to 2 civil judge
sitting wvith 2 jury. The McGuire Committec thought
that having onc officcr acting both as prosccutor and
adviscr on law was completely inconsistent with the
<lecnentary principles of justicc, In addition, this
officcer was to be indepondent of cormand and to be
urder the direct control of the Judge Advocate General,
This of icor was to surmon all witnesszs, ruloc on all
aquestions of acmissibility of evidence, give impartial




advice on l~w and procedurc to the pros.cutor, accuscd
and his counscl, and to tho court; question witnesscs
as he bclieved necessary for the full disclosure of the
facts; instruct the court prior to deliberations on
findings; and keep the record,

The "Thite, Brllontine, and Keeffc Committces and
the JAG rll recomn:nded tho desimmation of such an officer
but varied os to the final c¢ffect of the judze advocate's
rulings and the axtont of his dutics,

(nlifications and whether the Jjudge advoeate should
bc a rember ontitled to vote are considered under ..V, 8).

(b) Finality of Rulings

The I'cGuire and '/hitc Reoorts recormcnded that the
judge advocate should rule on all qucstions of adrissi-
bility of cvidence and challcenges and such rulings should
be final.

The Sccond Ballantine Report followed the McGuire
reco;mendations, but recommended that such rulings not
be binding on the court, -but that whore the court ovor-
ruled the judge advocate, the roason for doing so should
be placed in the record,

The Keeffe Report recommended that the judge advo-
catae rule on admissibility of evidence and all interlo-
cutory quostions of law excopt challenges, a2nd refcrred
for further study the question whothor such rulings
should be binding.

The Vanderbilt Report rccommended that the law
wmbers! rulings be binding execept as to the sufficiency
of tho ovidence,

The Secrctary of "Ar rcconmended that the law morbers?
rulings should be final except to challenges,

The Havy J.G recommended that the judge advoeatoe-should
rule on all intcrlocutory questions oxcept chall anges,
including adnissibility of cvidonce and privileges of
witnosses, but that such rulings be subject to being
overruled by the court, in which case, thc reasons there-
for to be included in the record,
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on th¢ law ho casc vould
record, bafore dclibe on and vote

Renort would ke prcjudicial crror in
7o advocate's rulings causc for sitting aside
conviction on rcvicw,

The Havy J..G rocommcended that the judre advocate
read to the court the clements of the cnses charged,
clenents of lesser and included offenses, and the clements
of proof recguircd beforc the prosecution begin Upon
roquest of a member or his own motion he might rcpeat
such reading at any time ”ur*n” the trial, cspeecinlly
after a notion to dismiss and pricr to dwllgcr“blun and
vote on the finding

As a rcsult of hearings, the Armed Services
Cormmittee inscrted a reocuircment in the Amended Articles
of 'Jar that thc law member instruct the court on burden
of proof and recasonablc doubt,

(d) 1%tion for a Finding of not Guilty.

Both the first Ballantine and the Keeffe Report
rocorriended that Navy proecdure include a rotion for a
finding of not zuilty at the end of the prosccutions
case, The Keeffe Report would have the judge advocate
rulc o6n this riction, subject te buing overruled by the
court .

The ‘Navy JiG recomnends following prescnt Arny
practice.

(c) Speeinl Courts—-partial

No provision is nmnde for o law nmember or judge acvo-
ente for spcéial or summary (Mavy) courts-rmartinl. (Sce
part IV, .rt, ar 9). Thercforc, interlocutory questions
would be deeided by nmajority voice vote of Navy sunmary
courts, -nd by the presicdent of .imy specinl courts-nartial
subject to objcetion by thc court.
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Uniform Code of Military Justice

Subjcet: Lesser Included Offcnscs and Basis of Sentence.

Aa ‘.lro 31, 143 -

I. Army Provisions

Articles of liar

Vo comparable provisions.

2., lanual for Courts-liartial

PaP, TBC.ivaveses

"Lesscr Included Offense,—— If the cvidcnce fails to prove
the offensc charged but docs orove th: commission of a lesscr
offcnse nocessarily included in that charged, the court may by
its findings except appropriate vords, cte., of the specifica-
tion, and, if nccessary, substitutc others instcad, finding
the accuscd not guilty of tho cxcopted matter but guilty of
the substantial motter., A familiar instance is a finding of
guilty of absence without lcave under a charge of descrtion.
Such a finding may be thus wordcd when the specification is
in the usual form: Of the specification: GCuilty except the
words 'des:rt! and 'in desertion,! substituting therefor,
respectively, the words 'absent himsclf without leave from!
and 'without lcave'!, of thc cxcepted vwords not guilty, of the
substituted words guilty.

"In the discussion of certain offenscs some of the included
offenses are stated,!

"Par, 80a, COURTS-IARTIAL—PROCEDURE--Sonteonco.—-

"a, General,—Basis for Determining.—-To the extent that
punishment is discretionary, the sentence should provide for a
legal, appropriate, and adequate punishment., In the cxercise
of any discretion the court may have in' fixdng the punishment,
it should considcr, among other factors, the character of the
praovious convictions, the-circumstances cxtcnuating or aggra-
vating the offense itsclf, or any collateral foature thercof
made matorial by the limitations on punishment. The members
should bear in mind that the punishment imposcd nust be justi-
ficd by the nceessitics of justice and discipline. .e..eeve..

"In decliberating upon thc sentenee the court will consider
only such cvidonce of previous convictions as rclate to offconscs
committed in thecase of an cnlisted man for goneral prisoner dur-
ing the onc year, and in thc case of others during the threc years
next oreceding the commission of any offense of which the accused
has becen found guilty by the court,
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"The imposition by courts-martial of inadequate sent.nces
upon officers and others convicted of crimes which are punish-
able by the civil courts would tend to bring the Armmy, as to
its respect for the criminal laws of the land, into disrcpute.

"If the accused is found guilty of two or more offonses
constituting diffcrent aspects of the same act or omission, the
court should imposc punishment only with rcforénce to the act
or omission in its most important aspeoct. ....ee.

"For thc information of the rcviewding authority a court-
martial may formulate for inclusion in thc rocord a brief
stetement of the reasons for the sentunce.®

3. Public Law 759—80th Congress, Chapter 625, 2D Scssion
Yo comparable provisions,

IT, HNavy Provisions

1, Articles for the Government of the Navy
"Article 51 Adequate punishment; recommendation to morey.-—-

"It shall be thec duty of a court martial, in all cases of
conviction, to adjudge a punishment adequate to the nature of
the offense; but the memboers thercof may rccommend the person
convicted as descerving of clemency, and state, on the record,
their reasons for so doing."

2, Naval Courts and Boards
"See, 429, Whon specification is proved in part,-=-

"It is a peculiarity of the finding at military law that a
court martial, vwherc of opinion that any portion of the allcgations
in a specification is not proved, is authorized to-find the
agccused guilty of“a part of the speeification only, excepting
the remainder; or, finding him guilty of the whole (or any part),
to substitute corrcct words or allzgations in the place of such
as arc showvm by the cvidence to be incorrect, Provided the ox-
ceptions or substitutions lcave the speeifieation still support-
ing the charge (or in the case of a sumuary coart martinl still
stating the same or 2 lessor included offensc), the court may
thon find the accused guilty, Familiar instances of the exer-
cise of this aathority occur when therc is a mistake in name and
rank or rating, or an crroncous averment of time or place, or an
incorrect statement =2s to amount or value. But the authority
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to find guilty of a lesser included offense or to make exceptions
and substitutions in th¢ findingsdoes not justify the conviction
of the accused of an offense entirely separate and distinet in
its nature from that charged or speeificd., Care must be taken
in 211 such findings not to except the words which express the
gravamen of the offense in law, In making exceptions and sub-
stitutions, the court rust sce that the specification as found
proved is grammatically complete,™

"Sec, 430, 'Guilty in 2 less degree then charged,'--

"If the evidence prove the commission of an offense lecss in
degree than that specified, yet included in it, the court may
except vords of the specification, substitute others, pronounce
what words arc not oroved and what words arc nroved, and then find
the accused guilty in a less degrec than charged, guilty of the
lesscr included offense, Of this form of finding, the most
familiar cxample is the finding of guilty of 'absence from station
and duty without leave (or aftar leave has cxpired)! upon a
charge of 'desertion.'!

"dhere one of the articles of the articles for the government
of the Navy does not includec 'attempt! in its exprcss terms, if
the specification is found' nroved so as to show an attempt to
commit the offensc charged, 2nd not the complcted offonsz, the
accused should be found guilty of the charge in 2 loss degree
than charged, guilty of one of the gencral charges,

"In a general court-martial casc where thore are two or more
specifications under 2 charge and some specifications are found
proved, and others proved in part, and as thus proved those
latter support a charge of a2 lesscr included offense, the findings
on the charge should be rccorded, for cxample: ' % % of the
first charge guilty by the findings on the first and third spececi-
fications, and of thc first charge guilty in a lcss degrec than
charged, guilty of * * # by the findings on thc sccond and fourth
specifications,t "

"See, L36., Previous convictions: 1t roduced, =

"The judge advocate shall, immediately after recording the
findings, except wherce such findings have resulted in 2n acquittal,
statc whether or not he has any rocord of previous convictions
by courts martial. If not, an entry to this cffect shall be mode
in the record, but thc court need not be reopened. If there be
such rccord, the court shall be opened and the rccord shall be
submittéd to the accused for opportunity to object to its ad-
mission. If thorc be no valid objection, it sh2ll be rcad by
the judge advocate in the prescnce of all parties to the trial."




AW, 31,43
ADDZTNDA

"Sce, 438, Same: lust reclatc to current cnlistment or currcnt
extension of enlistment—ZExceptions,—

"The general rule is-that the record of previous convictions,
in order to be admissible, must relate to the current cnlistmen
or current-cxtension of the accused, if an enlisted man., On the
other hand, whon the last enlistment was terminated by sentence
of court martinl or by discharge as undesirable by order of the
department, or vherc the accuscd deserted and subsc~uontly
fraudulently enlisted, all convictions occurring in the prior
enlistmont are admissible."

"Sce, 442, M-tter in mitigation.—
"After the findings the accused may introduce matter into
mitigation or extcnuation (scc scctions 164 and 165), or m~ttor

from his scrvice record or testimonv as to past character.
3 P

"See. 164. Character cvidence,-—-

"Character cvidence is of two types, namecly, (a) that  intro-
duced before the finding and tending to prove the guilt or
innocence of the accused -and (b) that which is introduced after
the Cfinding and which is, strictly speaking, not cvidence but
is more properly tormed matter in mitigation. ...evee

"Matter in mitigation, referred to in (b) above, has for its
purpose the lossening of the punishment to be assigned by the court
or the furnishing of grounds for a rccommendation to clemency.

As thus offered it has a wide latitude and is not, ns in (a),
limited to the general good character of the accusced nor to the
naturc of the charges, Such mattor may include particular acts
of good conduct, bravery, ctc,, and may exhibit thce roputation
or rccord of the accused in the service for cfficiency, fideclity,
subordination, temperance, courage, or any of tho othor traits
that go to make o good officer or cnlisted man,"

"Sce, 165. lattor admissiblc on behalf of nccused after finding.—

"After the court has arrived at its finding, following cither
a ploa of guilty or not guilty, the accused may introducc (1) matter
in mitigation of the punishment, vhich is described in the preced-
ing scction, and (2) mottcr in extonuation of the offcnse. This
latter may properly explain the circumstances surrounding the
comnission of the offense, including the rcasons that actuted
the accuscd, but not cxtending to 2 legrl justification., If matter
purporting to bc in extonuation or mitigation is introduced after
a plea of guilty and is found to controvert ~ny clement of the
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offense, the court should proceed as set forth in section 417.
The accused may also at this time introduce matter from his
service record and testimony as to past character.”

"Sec, 444, Punishment to be adjudged.—

nIt is made by law the duty of courts martial, in all cases
of conviction, to adjudge a punishment adequate to the nature of
the offense committed. In so doing due regard must be had to
the requirements of the articles for the government of the HNavy
and the limitations prescribed by the President for punishments
in time of peace. In cases where there has been evidence in
mitigation or extenuation, a2 court martial may recommend the
person convicted to clemency; this clemency, however, is to be
exercised only by the reviewing authorities, who are expressly
clothed vith the power to mitigate or remit punishment. Sen-
tences must be nzither cruel nor unusual, and must accord with
the common law of the land and the customs of war, ........"

3. Proposed Navy Bill

”ART. 28 (a) LU N A B

n(2) A court martial may convict the accused of the offense
charged, or a lesser and included offense, or an attempt of
either, or of a l:sser but no included offense. A lesser but
not included offcnse shall be construed to mean an offense vhich
is not included in the offense charged and only bécausc of proof
of eriminal negligence instcad of criminal intent,

n(b) It shall be the duty of a court martial, in all cascs
of conviction, to adjudge a punishment adequate to the nature of
the offonsc; but the members thereof may recommend the person con-
victed as deserving of clemency, and state, on the record, their
reasons for so doing."

IIT. Differences
1. Lesser Included Offenses.

Both services provide for conviction of lesser included
offonses; howsver, the proposed Navr bill nrovides for the con-
viction of an offense where criminal negligence is n»roved instcad
of crimipal intent. "This thc Navy bill would call a "lesser but
not included offcnse, "

(This tcrminology mizht be confusing, as it might lcad the
layman to bslicve that a court could convict of any lessor offcnse.)
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2. Basis of Sentcnce.

Under the amended Articles of War, a court in determining
sentonces is permitted to take mitigating and extenuating cir-
cumstances into consideration, while the nroposcd Havy bill
scems to retain the present practice of not allowing the court
to consider such circumstances in adjudging sentences, but
allows the court to make rccommendations as to clemency, Ac-
cording to many critics, this procedure allows the conwening
authority to fix the scntence rather than the court, dus to
the fact that Naval courts-martial felt bound to imposc a max—
imum or hecavy scntence and leave clemency entircly in the
hands of the convening authority in accordance vith the mandate
of Maval Courts and Boards.

In considering previous convictions, an Army court may
only look at an cnlisted man's conviction within the previous
year, vhile Naval éourts may consider convictions within the
present _dllatmcnt.

Recomnendations

MeSuire Articles

nApticle 4 (¢) (2) Determination of santence, It shall be
the duty of the court, in all cases-of convmctlon, to impose
adequate punishment, The court may, in appropriate cases, sus-
pend the execution of the sentence and nlace the accuscd on pro-
bation for a specified period, HNo person shall be sontenced to
suffkr death, cyccpt by the unanimous concurrence of tho members
prosent, and only in cases whore such punishment is oxprossly
prov1dud in these articles, All other sentonces may be deter-
mined by a majority vot“ H

White Articles (Study ilo, 2):

"Article 10 (c) (2) Determination of sentence, It shall be
the duty of the court, in all cases of conviction, to imnose
adequatc aunlshnbnt The court may, in appropriatc cases, suspend
the cxceution of the sentonéé and place thoe accused on probation
for a specificd period. coeecees”

First Ballantine Renort:

"4, Sentences. A study of over 1600 cases clearcd through
the Office of the Judge Advocate Gencral in the months of April,
lfay, and Junc of 1943 shous that over threc—quarters of scntonces
adjudged by general courts martial arc substantislly mitigated in
the process of revicw,
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wlUnder the cxisting proccdure it is the duty of the
court, in all cascs of conviction, to tadjudge a punishment
adcouate to the naturc of the offense! and 'due recgard must
be had to the requirements of the Articles for tho Government
of the Mavy and the limitations prescribed by the President
for punishment in timc of pcace.' At the samc time it is the
privilege of thc members of the court individually to ‘'rccommend
the person convicted as descrving clemency' and to state on the
pacord their roasons for so doing., Clemency, however, 'is to
be excercised only by - revicwing authoritics who arc cxpressly
clothod with the powor to mitigate or romit punishment,' Hore-
over, the courts arc admonished not to 'prosume upon the pre-
rogative of the reviewing auythority in cxorcising clemoncy’ts
for such action, so it is declared, tvould be in effect, a
reflection upon the judgm:nt of the reviowing authority,!
Inconsistently, courts arc cxpressly authorizoed to roccive
matter in mitigation for the nurposc of lesscning 'the
punishment to bz assigned by the court.!

#The British system, even with duc allowance for funda-
mental differences, furnishes a sharp contrast in this rcspect.
1Tn aarding sentence, the court should take into considcration
the former scrvices and any other claims which the accused may
lay baforé them, with 2 view to his being dealt with more
leniontly. It is objectionable for a court to award 2 scntence
and then to rccormend & prisoncr to the favourable consideration
of the Admiralty. Such a course throws a fesponsibility upon
others which properly belongs to the court, ! (Mlanual of Maval
Law and Court-liartial Procedure, by Stephens, Gifford, and Smith,
Lth Tdition 1912, pp. 89-90.)

"Except in the matter of determining general policics
poverning punishments, the court is in thc best position to £15¢
scntonces. It is the only place in the system vhere the man
himself is actually under obscrvation and appraisal,

nInercase in the nowers of courts to determine ultimate
punishment might well be accompanicd by a procedural chonge
réquiring the announcement of findings and scntence in open
court at the conclusion of trial., This would augment the scnsc
of responsibility of the court. The prompt, public announccment
of scntences as imposcd by the courts should have a desirable
dotcrrent effect. In addition, the suggested procedurc would
have the advantage of affording the accused a fair opportunity
to make an informcd appeal to the reviewing authority.

tRecommendation: Haval Courts and Boards should be rcviscd to
grant general courts martizl larger powers
and rcsponsibilitics for fixing santences.”
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Second Ballantinc Ronort:

No comment.,

Keeffe Report:

" RECOLRIEIIDATION :

o

"That the Advisory Council consider whether the
Proccdure should provz:c that the complete rccord ﬁf :
civilian and military, including record of mast oaﬁlshﬁ
available after findings by the court for th: purposc
tenca,

"Tt is sugz:sted that : To B £
diserction in the deterninetion ¢ entonces, and that to this
end, courts bc cncouraged to consider, arriving at proper
punishment, not only thc facts and circumstances of the offonse,
including matters in aggravation ond prior convictions, but
nlso mattors in oxtoenustion and mitigation vhich the accused
may lay before thoem, Clemency and the imposition of just scn-
tences should not be confused,

"That the Advisory Council consider adoption of a reguirc-
ment that in cvery gencral court-martial case where it is feasible,
a report of psychiatric cxamination should be submitted to the
court, after the findings, and bofore a scnbonee is fixed. Such
report should be ¢ ccompunlcd'by information concerning the accused's
family background, education, environmsat, cmployment and cconomic
status,

"A thorough study should be made by the Advisory Council-of
the genoral problem of offenders hnving porsonality disorders,
and such questions considered as whether an immedintc adninistra-
tive discharge should be permitte d for such of fenders guilty
of purcly military offenscs,

"Recommendation of Clemcney by the Court:

"It has slrcady been pointed out in this scction thnt avidence
or statcments offered by the accused in extenuation or mitigation
arc properly factors ithich should be considercd by the court in
passing upon the suntcnees., The weight to be giwen such cvidénce
or statcm.nts c°n bust be cvaluatad by the court, Horetofore,
these matters have been regarded as mattors of clemency for the
consideration of the reviewing suthority alone, Ilcmbers of courts
have been cmpowercd to recommcend clemency in proper cases, but
are not supposced to infringe upon the nowers of the rovicwing
suthority by giving weight to such mettors vhen determining sen-
tence; The Board has suggested that diserotion be given the court
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consi
nua If this
adopted, therc will be nc d to rccommend
uperior authority. Whatever clemency is indi-
3 santonce on proba-

carcisc of cler
h subscquent clcnency,

initi~l rov

1t is the
. in imposing
sontcnees which

A1l courts-martial should announcc their findings
as rcached and, in case of conviction, should hear argu
counsel on questions of santence 2néd that upon recaching
mination as to scntence, should announcz the scntence,"







Uniform Code of ‘Military Justice

Subject: Contempts

I. Army Provisions

l. Articles of War.

"ART. 32. Contempts.-- A military tribunal masy punish as for
contempt any person who uses any menacing words, signs, or
gestures in its presence, or who disturbs its proceedings by
any riot or disorder: Provided, That such punishment shall
in no case exceed one month's confinement, or a fine of $100,
or both.

2. Manual for Courts-Martial, Sec. 101.

"The conduct described in A. W. 32 constitutes a direct
contempt and is punishable by one month's confinement, or a
fine of $100, or both. Indirect or constructive contempts,
(i.e., those not committed in the presence or immediate prox-
imity of the court), and the conduct and mcts described or
referred to in A. W. 23 are not included, may be punishable
under other provisions of law, such as for instance, A. 7. 23,
in the case of persons not subject to military law, and A, . 96
in the case of persons so subject.

"The words "any person" as used in A.W. 32 includes all
persons whether subject to military law or not. This con-
struction, however, does not apply to members of the court.
The court has no power to punish its members." However, im-
proper conduct on the part of any member is considered &
military offense,

"Where a contempt punishable under A. 1. 32 has been
comnitted, the court may, after giving the party an opportunity
to be heard, impose sentence within the limits of A.W. 32,
Before sentence can be executed, it must be approved by the
reviewing authority. The court may if it desires cause the
removal of the offender and in a proper case initiate a
prosecution against him before a civil or military court,"

3. Public Law 759--80th Congress, Chapter 625--ZD Session.
No changes.

II, Nevy Provisions

1. Articles for the Government of the Navy.

"ART. 42(a) Contempts of court.-- lhenever any person refuses
to give his evidence or to give it in the manner provided by
these articles, or prevaricates, or behaves with contempt to
the court, it shall be lawful for the court to imprison him
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for any time not exceeding two months: Provided, That the
person charged shall, at his own request but not otherwise,
be a competent witness before a court martial or court of
inquiry, and his failure to make such request shall not
create any presumption against him (R. S. sec. 1624, Art. 42;
Mar., 16, 1878, c. 37, 20 Stat. 30).

2. HNaval Courts and Boards, page 180-1.

"Authority of naval courts to punish contempts is con=-
tained in A.G.N, 42. The article is not construed as ex-
tending the authority to punish for contempt to a summary
court martial or deck court.

""hen a witness is charged with contempt, he should be
permitted to reply. The action taken is properly summary;
a formal trial is not reguired. If the reply is satisfactory,
the proceedings for contempt may be ended." i/here a civilian
witness is adjudged guilty of contempt, the matter shall be
certified to the U. S. district attorney for the necessary
action in the premises as required by law.

3., Proposed Navy Bill.

"SEC. 32. Article 42 is renumbered as article 35 and amended
to read as follows:

"ART. 35(b) Any person not subject to the Articles for
the Government of the Navy.sss.....,who refuses to give his
evidence or to give it in the manner provided by these Articles,
or behaves with contempt of court, shall be deemed guilty of
a misdcmcunor..........ZEﬁé?..........shull be punished in the
district court of the United States.”

"ART. 35(c) Vihenever any person, subject to the Articles
for the Government of the Navy, refuses to give his evidence
before a general or summary court martizl or court of inquiry
or to give it in the manner provided by thesc Articles, or
behaves with contempt to the court, it shall be luawful for
the court to imprison him for any time not exceeding two
months."

ITI., Differences

13 Corpus Juris 5, Sec., 3 defines direct contempt as an
open insult committed in the presence of the court to the person
of the presiding judge, or a resistunce or defiunce in his
presence to its powers or authority, or improper conduct so
near to the court as to obstruct its proceedings. Under the
provisions of A.ii. 32, a military court is limited to punish
for contempt eny person who degrades the dignity of the tribunal
or obstructs its proceedings by creating disorders. The proposed
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44G.N. 35(c), releting to persons subject to naval law, and its
corresponding proviso in irt. 35(b), referring to persons not
s0 subject, is broader in concept and conforms substantially

to the above definition.

Any military tribunal may summarily try end punish an
offender, militury or civil, for contemptuous behavior in
viclation of A.li. 32, The proposed Navy bill, on the other
hand, confers jurisdiction only upon general and summary courts,
and courts of inquiry to penalize for contempt persons subject
to naval law, However, where the violator is not subject to
the articles the matter may be certified to the U,S. district
attorney, art. 35(b).

A.W, 32 authorizes punishment not to exceed one month's
imprisomment or §100 or both, subject to approval of the
reviewing authority. The maeximum punishment applicable to
persons subject to naval law shall not exceed two months
confinement, 4.G.N. 35(c). Sentences adjudged for contempt
by the herein authorized naval courts are not subject to
review.

IV. Recommendations

MeGuire Report, 1946.

(a) General and summary courts martial, and courts of inquiry
moy punish any person subject to A.G.N. who refuses to give
testimony or commits contempt.

(b) Punishment shall consist of two months' pay or two months'
confinement.

(e) Persons may appeal to Secretary of the Navy within 10 days.
Execution of sentence to be suspended pending decision on
appeal.

Any civilian....v.....who refuses to testify may be
prosecuted in the District Court of the U.S.

2. Keeffe Report.

Repeal A.G.N. 42(a), EBnact new article empowering general
and summary courts martial, and courts of inquiry to punish any
person for contempt of court.

3. Judge advocate General (Navy) Recommendations.
Suggests empowering general and summary courts-marticl,

end courts of inguiry to punish any person subject to 4.G.N.,
who are guilty of direct contempts, by two (2) months confinement.
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Uniform Code of Military Justice

Subject: Record of Proceedings -- a.ii. 33=-34

I. irmy Provisions.

1. Articlea of War.

"aRT. 33. Records - generzl courts-martial.-- Each general court-
martizl shall keep = separate record of its proceedings in the
trial of euch cuse brought before it, snd such record shall be
authenticated by the signoture of the president aund the trial
judge advocate; but in case the record cannot be authenticated

by the president and trial judge cdvocate, by reuson of the death,
disability or cobsence of either or both of them, it shzll be
signed by a member in lieu of the president nnd by un nssistent
trisl judge advocate, il there be one, in lieu of the trial judge
advocate; otherwise by another member of the court."

"ART. 34, Records - Special and Summzry Courts Martial.-- Euch
special eourt murtial and each summury court mortial shall keep

a record of its proceedings, sepsrate for each case, which record
shzll contain such matter und be authenticated in such manner

ns may be required by regulations which the President may from
time to time prescribe.”

"ART. 17. Trial judge advocate to prosecute; Counsel to defend.--

The trizl judge advocate of a general or special court-martial

sh:ll prosecute in the name of the United Stutes, and shall under

the direction of the court, prepare the record of its proceedings.
n .

LR I I

"ART. 115. Appointment of Reporters and Interpreters,-- Under
such regulutions us the Secretary of War muy from time to time
prescribe, the president of o court-marticl or military commission
or u court of inquiry shall have power to appeint a reporter,

who shull record the proceedings of and testimony tuken before
such court or commission and may set down the same, in the first
instance, in shorthand...esecee."

2, Manual for Courts-Martial.

"SEC, B5. Courts-Martial - Records = General Courts-Msrtical.

"a, General and miscellaneoUS.cesscoses

"The record is prepared by the trial judge advocate under
the direction of the court, but the court as a whole is responsible
for it. It is immaterial to the sufficiency of a record whether
the same was kept or written by the trial judge advocate or by
a clerk or & reporter ncting under his direction. The trial judge
advocate will preserve or cause to be preserved any notes,
stenographic or other, from which the record of trial is prepared.
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These notes may be destroyed after final disposition of the case
'l..lndt.:r' A.‘i"‘. 48, Soﬁn or 51--.-4...“

". Contents;.e...... The record must show all the essential
jurisdictional facts, and will set forth a complste history of the
proceedings had in open court in a case, and all the materizl con-
clusions arrived &t in both open end closed sessions. For detail
of contents and certsin exceptions to the foregoing general rule,
56€ APPe Beveseccecse

"SEC. 86. Courts-Martizl - Records - Special end Summary Cours$s-
Martial.-- Except as otherwise indicated in the form of record

of trial by special court-martial (App. 7) or elsewhere, the
requirements of 85 are in general epplicable to records of special
courts-martiszl., As to records of summary courts-martiul, see

App. 8.

"At the conclusion of the trial of each casc o summary court
will record and sign its findings and the azequittcl or sentence
as indicated by the form and will tronsmit the record of trial
and any papere received with the charges or zs evidence without
letter of transmittal to the appointing suthority or Lis successor.
"

ERC LI S R

"SEC. 46. Courts-Martial - Personnel - Reporter.

2. Authority for appointment or detail..........

"Subject to such exceptions as may be made by oppointing
authorities, and within the limitations of the stututes quoted
above, the appointment of reporters or the detail of enlisted
men to serve us stenogruphic reporters is hereby authorized,
except for summary courts-martinl und except for specizl courts-
martinl, when the appointing authority dous not direct that the
testimony be reduced to o o £ T SO

3. Public Law 759--80th Congress, 2D Session

Articles of War 33, 34, 17, and 115 are not changed by
P.l. 768,

"sEC, 210. Article 13 is amended to read as follows:

'ART. 134ecccvecee

*Special courts-martial shall not have power to adjudge
dishonoreble discharze or dismissal, or confinement in excess
of six months, nor to sdjudge forfeiture of more than two-thirds
pay per month for a period of not exceeding six months: Provided,
That subject to approval of the sentence by an officer exercising
genersl courtemartisl jurisdiction and subject to appellate
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review by The Judge Advocate General and appellate ngencies in

his office, » special court-martial may adjudge » bad-conduct
dischorge in cddition to other amuthorized punishment: Provided
further, That a bad-conduct discharge shall not be adjudged by

a speciul court-martizl unless = complete record of the proceedings
of and testimony token by the court is taken in the case.'™

II. Navy Provisions

1, Articles for the Government of the Navy.

"ART, 52. Authentication of judgment.-- The judgment of every
court martial shall be authenticated by the signuture of the
president, and of every member who may be present when said
judgment is pronounced, and also of the judge advocate (R. S.,
sec. 1624, art. 52)."

"ART. 64 (f£). Records of proceedings; filing and review.-- The
records of the proceedings of deck courts shull contain such
natters only as are necessary to encble the reviewing authorities
to szect intelligently thereon, except that if the party accused
demands it within thirty days after the decision of the dsck
court shall become known to him, the entirse record or so much

es he desires shull be sent to the reviewing authority. Such
records, after action thereon by the convening nuthority, shall
be forwarded directly to, and shall be filed in, the office of
the Judge Advocate General of the Navy, where they shzll be
reviewed, and, when necessary, submitted to the Secretary of the
Navy for his action (Feb. 16, 1909, ¢, 131, sec. B, 35 Stat,
621)."

2. Navzl Courts and Boards.

"SEC. 517.-- Records of proceedings.-- Every court-martisl will
keep an accurate record of its proceedings. The judge advocate
is directly responsible for sceing that this is done. The
record of a deck court shall be made on the card furnished by
the Navy Department. The record of proceedings in each case
tried shall set forth the names of the members of the court
who were present during the trial; thut the accused was furnished
a copy of the charges and specifications against him; thet the
precept was read sloud in the presence of the uccused; that he
was afforded nn opportunity to challenge members; and that the
members, judge advocate or recorder, reporter, interpreter,

and witnesses were duly sworn. It shall further show the
arraignment, preliminary motions, plens, objections, and grounds
therefor, nll testimony und documentary evidence received,
decisions znd orders of tae court, adjournments, statements

and closing crguments, findings and sentence or acquittal; in
short, the entire proceedings of the court which are necessary
to 2 complete understanding by the reviewing authority of the
whole case and every incident material thereto.esesssses"
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"SEC. 370. General duties of members.-- In general, the members
of the court as a body finally decide upon ull questions es to
the admissibility of evidence, and pass upon all questions
presented to the court during the course of the proceedings.
Also, the members of a court as well as the judge advocate, are
responsible for the correctness of its record of proceedings.”

"SEC, 500. Introductory.-= ......s... the term 'judge advocate’
shall, in generazl, include a recorder.ecsecseess"

"SEC. 448. Recordation and suthentication of sentenceé.=— «..c.e..
The sentence must be reccorded in the judge advocate's own
hendwriting....s.....After the sentence has been recorded, the
proceedings.ssss..s++8hell be signed by all the members present
when judgment is pronounced, znd also by the judge advecate.
These signatures ore for suthentication,..se.....” (of the

judgment).

"SEC. 691. Deock court card,--

(YReverse)., Aidditionsl information necessary to the com-
pleteness of this record, and which has to be forwarded to the
Department should be typewritten on thin bond paper uniform in
size with this sheet, und attached by pasting on this are=z.
Testimony, etc., is ususlly retuined on board."

3. Proposed Navy Bill.

"SEC. 3B. Article 52 is renumbered as Art. 29 and smended to
read as follows:

'ART. 29, The record of every general court shall be
authenticated by the signatures of the President and of the
Judge advocate; but in case the record cannot be authenticated
by the President and the Judge advocate, by reason of death,
disability, or absence of either or both of them, it shall be
gigned by a member in lieu of the President snd by another
member in lieu of the Judge Ldvocate.'"

"SEC. 29, 4article 39 is renumbered wus article 24 snd amended
to reud as follows:

'4RT. 24 (b). For every general court martizl, the
convening authority shall appoint: (2) a judge advocate,
whose duties it shall be,.... (4) to perform such other
duties us the Secretary of the Nuvy may prescribe.....

"SEC. 13. .irticle 27 is renumbcred as art. 18 and amended to
rcad as foliowss

'ART. 18(b) For every s ummary court martial, the conven-
ing outhority shall appoint a prosecutoriicicesc...’
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'4RT. 18(c) It shall be the duty of the prosccutor, under
such rules of practice, pleading und procedure as the Secretary
of the Navy may prescribe,... . (2) to keep the record of
proceedings.'"

"SEC. 47.

'4RT. 16(d). Any person in the naval service under commznd
of the officer by whose order a deck court martial is convened
may be detailed to amct as clerk thereof.'

"4RT? 16(e). The record of the proceedings of deck courts-
martial shall contain such matters only us are necessary to enable
the reviewing authorities to act thereon.'"

ITI. Differences

1. General Courts-=Martial

a., Prepuration.

1) 4rmys Record is prepared by the triul judge advocate
under the direction of the court, but the court as =z whole is
responsible for it (a.W. 17; 4MCM, Sec. 85(z)). It mzy be
kept or written by a clerk or reporter acting under the trigl
judge advocate's direction (A.ii. 115; aliCM, Sec. 46(2)).

2) Navys The present judge advocate is made responsible
for sceing thr record is kept (N.C.B., Sec. 517); the members
of the court are responsible, with the judge advocate, for its
correctness (N.C.B., Sec. 370). The proposed Nuvy bill does
not specify who shall prepare the record of proceedings in a
general court martial. Impliedly, it is to be the duty of the
proposed Judge iadvocate, since he is designated to authenticate
it. (See also C.S., A.W. 19 on oaths, The present Navy judge
ndvocate takes an oath that he will keep n» truec record of the
proceedings (i.G.N. 40); under the proposed Navy bill, there
is no oath prescribed to be given to the proposed prosecutor.
This may indicate an intent that the proposed prosecutor
shall not keep the record. The proposed Judge hdvocute takes
an oath that he will discharge all his duties. Under proposed
Navy bill, Sec. 29, new art. 24(b)(2)(four), the Judge idvocate
is required to perform such other dutiecs as SecNuv may prescribe;
thus there is nuthority for requiring that the record shcll
be kept by the Judge Advocate). This would create a difference
from the Army system, where the record is prepurcd by the trizl
judge advocate, whose function in the .rmy system is more akin
to thut of the proposec NHavy prosecutor thun te that of the
proposed Navy Judge advocate.

Luthentication.

1) 4rmys Record is suthenticated normally by the president
and trial judge advocszte.
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2) Navy: The present i.G.N. 52 provides thut the Judgmext
>f the court shnll be suthenticated by the signuture of the
president of the court, znd of every other member present when
the judgment is pronmounced. (Cf. also N.C.3., Sec. 448). The
proposed Navy bill, $ec. 38, amends .rt. 52 to provide thut the
record of every gener:l court-martizl shall be suthenticated by

the signature of ths president of the court and the proposed

Judge idvocate. Other members of the court would sign the record
only in lieu of the president or Judge fAdvocate, in case of

their death, disability or ubsence. Again, there is the
distinction to be drawn betwesen the army tricl judge advocste,
who cuthenticates the army record, and the proposed Navy Judge
advocate.

Contents und Form.

Army and Navy systems have equivalent provisions as
to what the record shall contain., Testimony in both systems
is recorded verbatim. Sees .MClf, Sec. 85(b), quoted, page 2,
of this paper, snd N.C.B., Sec. 517, quoted, puage 3, of this
puaper.

a8 to form, see AMCK, ippendix 6, and N.C.B., Chap. VI.

2. Special (Navy Summary) Courts-Martial

e

Preparation,

1) Army: Record is prepared by the trial judge advoeste
under the direction of the court, but the court as a whole is
responsible for it (.MCL, Sec. 86). It may be kept or written
by a clerk or reporter, but if the appointing uuthority of the
court does not specifically direct that the testimeny be reduced
to writing, the appointment of a clerk or reporter is not
authorized. (.MCl, Sec. 46(a)).

2) Navy: The present recorder is responsivle for seeing
that the record is kept (N.C.B., Ssc. 517); the members of the
court are responsible, with the recorder, for its correctness
(N.C,B., Sec. 370). Under the proposed Nuvy bill, the prosecutor
would be responsible for seceing the record is kept (Proposed
Navy bill, Sec. 19, art. 18(c)).

authenticatiun,

1) 4rmys The record shall be authenticated in such manner
as may be required by regulations prescribed by the President
(4.75. 34). Luthenticution appears to be the same as that for
record of & general court martial.

2) Navys L4.G.N., Art. 52, provides that the judgment of
o summary court-marti:l shall be authenticated by the signsture
of the president of the court, and of every member who may be
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present when judgment is pronounced, and also of the recorder.
The proposed Navy bill amends .rt. 52, but the umended article
covers only the records of general courts-marti.l, Thus, under
the proposed bill, the subject of asuthentication in the case of
a summary court-marticl will not be covered in A.G.N.

Contents and Form.

1) army: Under present practice, the speciucl court martizl
record containg spproximately the same material ns the record
for a generul court, except that, if u reporter has not been
appointel, a sommary only of the testimony and of any orcl
stuitements made on beshalf of the defense need be recorded, and
datu os to service, etc., need not be copied. (Cf. aliCM,
Appendix 7). LMCM, Sec. 46(2), now provides that = reporter
may be appointed only if the convening authority cirects that
the testimony be reduced to writing. However, P.L. 759, Sec. 210,
amending s.... 13, provides that a special camrt martial may not
adjudge & bad-conduct dischurge unless a complete record of the
proceedings of orzl testimony taken by the court is mede in
each case. The effect of this would eppear to be to reguire
the appointment of a reporter, snd the recording of testimony
verbatim, in every case, unless the court is to be forestalled
from adjudging = bad-conduct discharge.

a8 to form, see LMCM, Appendix 7.
2) Navy: The record contains the same materizl as the

record for a general court. Testimony and other statements
are not summarized in any case (N.C.B., Sec. 517).

hs to form, see N.C.B., Chap. VII,

3. Summary (Navy Deck) Courts-Martial

Q.

Preparation,

1) 4rmy:s Prepared by summary court-martial officer
(AMCM, Sec. 86); the employment of a clerk or reporter is not
authorized (AMCH, Sec. 46(z)).

2) Navy: Prepured by clerk; sany person under the command
of the convening uzuthority may be detailed to act as clerk
(Proposed Navy Bill, Sec. 47, art. 16(d)). The court martial
officer records the findings and sentence,

Juthenticetion.

secord is signed by court-martial officer in both
systems.

Contents a2nd Form.

1) Army: Record is prepared on a2 printed form which is
attached to cherge sheet. (Sees NMCH, appendix 3 and Appendix 8.)
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Testimony is not recorded.

2) Nuvy: Record is prepured on < printec form (Sees N.C.3B,,
Chupter VIII). Testimony is recorded verbatim but is retained
(N.C.B., Sec. 631). The record itself shall contain only such
matters as are necessary to engble the reviewing authorities to
act thereon. (Proposed Navy Bill, Sec. 47, art. 16(e).)

IV. Recommendations

recommendation that for summary courts-
martial a printed form be made available for use in prepering
the recurd when a ¢ pleads guilty. Recommendatiocn accepted
in Navy JaG recommendations.

2d, Ballantine Report (P. 7):

Recommendation that the proposed Judge advocate of a
GCIi shall keep, with the assistance of a clerk, the record
proceedings. This report distinguishes between the Judge idvacate
and the prosecutor of 3 Navy general court martial.

Keeffe Report:

Comments on brevity of record in cases where o plea
of guilty. Recommendation that the advisory Council consider
including in the record of guilty cases, first, the complainants
testimony taken under oath before a sentence, and second, the
pre-trial report of investigation.

The defense counsel should be allowed to object to the
inclusion of the pre-trial report of investipgation when it is
prejudical to the accused or for any other reason.

4. McGuire Report (Proposed 4.G.N., art. 4(b)(4).)

Recommendation that Judge advoczte shall keep the record
of a gener:sl court-martial.,
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Uniform Code of Military Justice

Subject: Record of Proceedings, A. W, 33-34,

ADDENDA

Havy Provisions

Navy Bill.

”
41.----.-4..

accused plead 101 i defense counsel, if there be one,
shall, i ! t onviction, attach to the record of
proceedin ither a bri such matters as he feels should
be consid ] t

stetement setti orth hi sons for not so doing: ceveceases”

I11, Differences

There is no provision in A. W. similar to proposed i.G.N.
38, cited above.

IV, Recommendations

Vanderbilt Report, page 15; Recommendation that Department
of the Army consider a provision that upon direction of the law
member there shall be included in the transcript of the record
of every general court martial the opening statements and/br
closing erguments of counsel where the precise position of either
party is not sufficiently emphasized in the record.
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A.W. 35, 36,

Uniform Code of Military Justice

Subject: Disposition of Records A. W. 35-36.

I. Army Provisions

l. Articles of War.

"ART. 35. Disposition of Records - General Courts-Martial.-- The
trial judge advocate of each general court-martial shall, with
such expedition as circumstances may permit, forward to the
appointing authority or to his successor in command the original
record of the proceedings of such court in the trial of each case.
All records of such proceedings shall, after having been acted
upon, be transmitted to the Judge Advocate General of .he Army."

"ART. 36. Disposition of Records - Special and Summary Courts-
Hartial.-- After having been acted upon by the officer appointing
the court, or by the officer commanding for the time being, the
record of each trial by special court-martial and a report of

each trial by summary ccurt-martial shall be transmitted to such
general headquarters as the President may designate in regulations,
there to be filed in the office of the judge advocate. Twhen no
longer of use, records of summary courts-martial may be destroyed."

2. Manual for Courts-Martial, U. 8. Army.
a. General Courts-Martial
"Par, B5. Courts-Martizl - Records - General court-martial.

"(c) Disposition.-- The original record and accompanying
papers with proper letter of transmittal..........will be sent
by the trial judge advocate directly to the appointing authority
or to his successor, or, in the case of a court appointed by
the President, to The Judge Advocate General of the Army."

Special Courts-Martial
"Par., 87. Courts-Martial - Action - Reviewing Authority.--

"(c) Disposition of record.......... - Special Court-Martial.
The record and accompanying papers, together with a copy of
the order publishing the result of the trial, will be forwarded
by indorsement to the officer exercising immediate general court-
martial jurisdiction over the command."

Summary Courts-Martial

"Par. 86. Courts-lartial -~ Records - Special and Summary
Courts-Martial .--

"At the conclusion of the trial of each case a summary
court will record and sign its findings and the acquittal or
sentence as indicated by the form and will transmit the record
of trial and any papers received with the charges or as evidence
without letter of transmittal to the appointing authority or
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his successor. Where the summary court is the only officer
present with the command, the record will so state, and such
off'icer thercafter holds the record as transmitted to himself
as reviewing suthority."

"PaR. 87. Courts-Martial - Action - By Reviewing authority.--

"(¢) Disposition of records...... - Summary Courts-Martisl.-
The several records of trial by summery courts-martizl within a
command shall be filed together in the office of the commanding
officer and shall constitute the summary court record of the
commande.sssss+0s A report of each trial--that is, o copy of
the record--will be sent to the officer exercising immediate
general court-martial jurisdiction over the command."

Public Law 7569--80th Congress, Chapter 625--2D Session
Article 35, A,W., is not changed by Public Law 759,
"SEC. 217. 4urticle 36 is amended to read as followss

'ART. 36, DISPOSITION OF RECORDS--SPECIAL AND SUMMLRY
COURTS-MARTI.L.-- after having been acted upon by the officer
appointing the court, or by the officer commending for the
time being, the record of each trial by special court-martial
and & report of each trial by summary court-martiai shall
be transmitted to the headquarters of the officer exercising
general court-martial jurisdiction over the command, there
to be filed in the office of the stafl judge advocate:
Provided, however, That each record of trial by special
court-mertial in which the sentence, as approved by the
appointing asuthority, includes a bad-conduct discharge,
shall, if approved by the officer exercising general court-
martial jurisdiction under the provisions of article 47,
be forwarded by him to The Judge advocute General for review
&8 hereinafter in these articles provided. lihen no longer
of use, records of summary courts-martial may be destroyed
as provided by law governing destruction of Government
records,'"

II. Navy Provisions

articles for the Government of the Navy.

"aRT. 34, Proceedings and record of summury courts..........cll
such proccedings shzll be transmitted in the usuul mode to the
Ravy Department, where they shall be kept on file for a period
of two years from dats of trinl, efter which time they may be
destroyed in the discretion of the Secretary of the Wavy,"

"ART. 64, Deck Courts (f) Records of proceedings; filing and
review: .......... Such records, after action thereon by the
convening authority, shall be forwarded directly to, and shall
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be filed in, the office of the Judge advocate General of
Nuvy, where they shall be reviewed, und, when necessury,
mitted to the Secretury of the Huvy for his action.”

1

Kuval Courts nnd Boards.

"SEC. 524. Finul disposition of record.-- The records of proceedings
of rll courts marti:l shull be forwarded, unfolded, direct to

the office of the Judge advocate Generzl by the convening authority.
Generzl courts-martial records are forwarded by the convening
authority after uction thereon, except when convened by the

Secretury of the Nuvy, in which case, the records ure forwarded

by the presiding officer of such courts. Kecords of summary

courts martizl and deck courts are forwzrded after the proper
reviewing suthorities have taken zction thereon,.,.ceccees”

Proposed Navy Bill.

NSEC. 24. irticle 34 is renumbered as article 21 and emended to
read as follows:

'4RT. 21. The records of proceedings of all courts-martial
shall be trunsmitted to the Navy Department to be kept on files
Provided, That the records of summary and deck courts martial
mey be destroyed in the discretion of the Secretury of the Navy
at such time as their retention will serve no useful prupose.'"

"SEC. 48. The following scts, as amended, are repealed:

'(c) ict of Februsry 16, 1909 (eeeessesss)'™ (This act
contuined urticle 64(f) of 4.G.N.)

ITI, Differences
Special (Navy Summary) Courts-Martial

B Armys Record forwarded by court to convening authority or
his successor for his action, then is trunsmitted to head-
quarters of the officer exercising generul court martiul
jurisdiction over the command, there to be filed in office
of staff judge advocazte; except if sentence includes 2 BCD,
which is approved by the officer appointing the court and by
the officer exercising GCM jurisdiction, the record shall be
forwarded by the latter to JuG for action and retention.

(Cf. 4.7, 86, as amended).

Navy: Record forwarded by court to convening authority
for action, then it may be transmitted to the next senior
officer in the chain of command who is empowered to convene
a GCM, if he is present or is found by convening authority
to be reasonably ecvailable. If it is transmitted, it is
reviewed for legality, and then sent to JuG, Navy for action




and retention; if it is not transmitted, the convening
guthority reviews it for legality, und then sends it to
JuG, Nuvy for uaction and retention. (Cf. proposed Navy
bill, Sec. 39(d) ).

If the sentence of the Summury Court involves nz bad
conduct discharge, the record must be forwarded to the
Bureuu of Nuval Personnel for comment and recommendstion
as to disciplinzry, but not legel, features. aus & matter
of pract the records for certuin other classes of
cases are forwarded to the Buresu of Nuvel Personnel for
review us to disciplinary features. (Cf. B. '43 - puge 8).

Proposed Bzvy Bill, Sec. 24, new urt. 21, provides records
of summary courts-martiul may be destroyed in discretion
of SecNav at such times us their retention will serve no
useful purpose. (Cf. 2b below for note on this provision).
The irmy has no provision for destroying records of special
courts-martial.

2. Summary (Navy Deck) Courts-lartiul.

O«

b.

Lrmy: Record is sent to appeinting authority, who retoins
it after acting on it. Tihere the summary court is the only
officer present with the command, the record will so state,
and such officer thereafter holds the record as transmitted
to himsclf as reviewing suthority. (uMCM, paragraph 86).

i. copy of the record is sent to the officer exovrcising
immedicte general court-martial jurisdiction over the command,
for filing in the office of the staff judge advocate, (a.li. 36,
as amended. )

P.L. 789, Sec. 217, provides that records of summary
courts-murtial may be destroyed us provided by law governing
destruction of government records., (For law governing
destruction of government records, cf. 44 USC 366-380. In
general, destruction of records must be unutnorized by =
joint Congressional committec, acting through the .rchivist
of the U.S. The archivist may empower the head of an agency
to dispose of records, after they have been in existence =
specified period of time, of the same character as records
which have previously besn authorized to be destroyed.) It
is not clear whether this means the original record, or the
copy which is sent to the officer having GCM jurisdiction,
or both.

Navy: Same procedure as for Navy summary courts-mortial,
Note that proposed Navy bill, Sec., 24, new art. 21, provides

thet the records of swmmary and deck courts-martial may be
destroyed in the discretion of SecHav at such time as their
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retention will serve no useful purpose. This
contrury to the provisions of the law governinz
government records, as cited cbove, Under it,
anuthorize destruction of records only if empowered
by the irchivist of the U.S.

IV. Recommendations

There ure a2 number of recommendations which w
the review procedures to be followed. Any changes ad
would chuan; for disposition of the recor
proceedings.

Report of the Institue of Living Law
article 35 (aii 35) is amended to rezd as follows:

'uRT. 35. DISPOSITION OF RRCORDS.~- The
of eauch generul or speciul court-martial shull forwara th
to such persons and in sucn manner as may be required by regulations
which the President may from time to time prescribe, and such
record shall be disposed of as required by such regulutionss
Provided, That one permunent record of all general und special

courts-martiul shall be kept in such place as suid regulations
shell designate.'™













Jdlitary Justi

of Irregularitiecs,

I. /Arny Provisions

1., Articles of Wer

".RT, 37. Irrcgularitics—-Effcet of,~—The¢ proceedings of
a court-nartial shall not bo hsld invalid, nor the find-
ings or scntence disapprovid in any ease on the ground of
inproper adrmission or rejection of cvidence or for any
error as to any natter of pleadine or procefure unless
in the opinion of the ravier'ing or confiruing autherity,
after oan cxardnation of tho ontire procecdings, it shall
appear that the error complnined of has anLPiWUGIY
affected the substantial rights of an accused: Frovided,
That tnu act or omission upon 1 hl h thc accuscd has
denounccd and nade
or iore of thesc articles: Provided
anission of the words "hard labor" in
any senvence of a court-neartial adjudging imprisonnent
or confinement sh211 not be construcd as depriving tho
authoritics cxecutins such suntence of inprisonncent
or confinement of the power to reguire hard lzbor os a
part JI the nunishrent in any casc where it is authorized
by the Ixecutive order prescribing maximun punishments.!

ilamual for Courts-liartial

(Par, 2, p. T4)—="A, W. 37 vests a sound legrl discretion
in the ruv1o‘1ng authority to the cnd that substantial
justice noy be done. The effect of a particular crror
vithin the purview of L. . 37 should be weighed by hin
the light of all the facts as shovm by the rocord, and,
unless it appears to hin that the substantial rights of
the accused verce injuriously affected, he should disrcgard
the crror as a basis for holding the proccedings invealid,
or for disapproving 2 finding or the sentcnce. No finding
or sentence need be iisapproved solely becausc a specifica-
tion is defecctive if tho facts allosged tﬁu?»lﬂ nd rea-
sonably irplied therefrom constitute-an ﬁffcnsp, unlcss it
appears fron the rccord that the nccused was in-fact mis-
lcd by such defect, or that his substantial rights were
in fact othermrse injuriously affccted thorchy. £ throush
nistake or inadvertance the trinl jud;c advocate should
be present during 211 or part of the closcd scssion of a
court, such irrcgularity is not a ground for - lisapproval,
unless it appcars that such prescnce of the trial judge
advocate injuriously affected the substantinl rijhts of
an accusod,"




ublic Law 759--80th Conprcess, Chapter 625--2D Scssion

IT. llavy Provisions

irticles for the Government of the Uniter States Navy

n

A.G. M. contains no provision corresponding to A.'M. 37
Naval Courts and Boards

"SEC, 472 (b) Objection to the charpes or to the speci-
fications should not be considered unless nadlec at the
trial, except whére 2 charge or specifiention fails to
state an offense. "Therc a spceifieation foils to support
the charge under which it is laid but supports some

other charge, and the punishment inposcd by the court is
oxcessive for the appropriate charge, the revieving
"uuh!rlt* sh ul& reduce the senteneé to an amount comnen-—
suratc with s appropriste charge.”

...'I'

nSTC. 472 (e) If there has been no miscarriage of justice,
the finding of the court should not be set aside or now
trinl granted because of technienl errors or defcets which
do not affect the substantial rights of the accused,

"Revicwing authoritics in acting upon the record should
boar in mind the maxim, "The law does not regard smnll
matters', and should not disapprove on account of snnll
doviations in immaterial ways not tending to prejutdice
the rights of any individual,!

"S%C, 452. Hard Lobor Included in Confincrent.--In the
lindtations of punishmicnt approved by the President, it is
provided that wvhere the word "confinerwent" is uscd it
includes harcd labor during such confinemont "

Proposcd Navy Bill
lfo chanre

11T, Diffcrencos
Differcnces betweon Army and Navy Provisions

T *iffcrgnc: betwe.n the Army and Novy provisions 1s

ho
in that the Army provision is statutory whilc the Navy
provision is in Nhval Courts and Boards.
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Uniform Code of liilitary Justice

Subject: President ilay Prescribe Rules, A.W. 38.

I. irnmy Provisions

1. Articles of Har

"ART. 38, Presicent Ilay Prescribe Rules,--The President
may, ‘by repgulations, vhich he‘may modify from time to -
time, prescribe the procedure,’including mores of“proof,
in cases before c¢ourts-mertial, courts ©f inquiry, mili-
tary comnissions, "and other military tribunals, which
regulations shall, insofar as he shall deen practica

apnly the rules of evidence generally recognized in

trial of criminal cases in the district courts of the
United States: Provided, That nothing contrary to or
inconsistent with these articles sh&ll be so prescribed:
Provided further, That all rules made in pursuance of ~
this article shall be laid bbiorn thc Congress anually,

vla,
he

for Courts-liartial

((’»nual contains the rules of procedure, etc., set up
by the President in accordance with Art, 38),

—80th Congress, Chapter 625--2D Scssion
Article 38 is amended to read as follows:

"ART. 38.° PRUSIDINT I’AY PRESCRIBE RULLS.--The
President ray, by rcgulations, which he nmay modify fron
time to time, prescribe the sroccdure, including modcs
of proof, in cascs bofore courts-partial, courts of in- -
quiry, military commissions, and other military tribunals,
which-regulations shall, lﬂuul"“ as he shall deen practi-
cable, apply the principles of law and rules of cvidence
genc rulAT recognizad in the tricl of criminal cases in the
district courts of the Unitod States: Provided, That
nothing contrary to or inconsistent yith these articles
shell be so prescribed: Provided furthor, That all rules
and regulations made in 1ur3u1nc; of this Articles shall
be laid before the Congress.!

TII. Navy Provisions

1. Articlos for the Government of the Navy

(Contains no provision authorizing the promulgation of
rules of procedurc, cte., for goeneral courts~-martial).




AW, 38

"ART, 34. Procecdings and rccord of summary court,—
The procecdings of summary courts.martial shpll be con-
ducted with as puch coneiseness and precision as may
be consistent with the cnds of justice, and under such
forms and rales as may be prescribed by the Scerctary
of the Navy, with the approval of the President, and
211 such proccedings shnll be transmittcd in the usual
node to the illavy Deportment, where they shall be kept
on file for 2 period of two yecars from datc of trial,
after vhich tine they may be destroyced in the discre-
tion of the Scerctary of the Navy,."

"ART, 6L (e) Rules governing,~-Deck courts shall be -
governed in all details of their ennstitution, powers,
and procadurc, cxcept as herein provided, by such rules
and rogulstions as the Presidont may prescribe,™

"The ordors, regulations, and instructions-issucd by
the Secretary of the Navy prior to July 14, 1862, with
such alterntions as hc may since have adonted, with the
approval of the President, shall be rcecormized as the
rcgulations of the Navy, subject to altcrations acdoptecd
in the same manner." E-Sce, 1547 Rov. Stat.; 34 U.S.C.
591,

2. lHNaval Courts and Qoards
o comment,

3. Proposed MNavy Bill
"SIC. 47

"ART, 48, Thc Scerctary of the Ilavy is authorized to
preseribe, and to rnodify from time to time, the rules of
pleading and procedure, including riodes of proof, in pro-
cecdings before naval courts martial, other naval tribuncls,
and fact-finding bodies as will insurc the enforcement
of discipline and the fair and impartial administration of -
justice in the United-States naval scrvice: Provided, That,
insofar as applicable, such modes of proof shall follow
the law of ovidence prevailing in the district courts of
the United States in the trial of triminal cases: Frovided
further, That nothing contrary to or inconsistent with
these Articles shall be so presceribed,”




ITI. Differences

The amcnded Articlcs of ‘Jar recuire the Presideont
to pronulgate rules of proccdure for Army tribunals,
vhile the 3r00ﬁ5ﬂ4 Hevy bill 141l give like authority
to the Secrctary of the Havy., Undor present Hovy pro-
cecurc the rulss of proecdure are dravm up by the
Scerctary of the Navy subject to apnroval of the
Prosicsoent,

The arended Articles of Yar state that such rcgula-
tions shnll, insofnr as practicable, apply the principles
f loaw and rule of cvidence gencrally rceognized in the
trial of criminnl cascs in United States distriet courts,

vhile the nroposcd Navy bill provides that, insofar as
practicable, such modes of proof shnll follow the law of
evidenee prevailing in distriet courts in the trial of
erininnl ecasecs,

Both bills providec that nothing inconsistent with

L3 =

the Articles shall be so prescribad.

The \rrmy bill contzains a provisco that all-such
rules and regulstions be laid before Congress, vhile
the Navy bill does not contnin such a pvovlso

(n‘er the Articles of 'lar now in forec  therc is
a requiroment that such regulations be laid before
Congress anually),

IV. Reccommendations

The IlicGuirc Report recornended that the Scerctary
of the lavy be given the powcr to proseribe rules of
prnctice, pleading, and procedurc and that such pules
be predicated en the Federal Rulos of Criminni Procedurc,
' The imite Report recormended that the Scerctary of-
the Navy-have the power to prescribe rules of practice,
pleading, ~nd proccdurc, and to nnlec such rules with
raspect to any or 2ll naval proceedings as will insure
the enforccment of ciscipline and the fair and.impartial
acninistration of justice.

The Sccond Ballantine Report favored the clear dele-
gation of full rule-making power to thv Scerctary of the
Wavy, and the elinination of any p“ovlslons or ordcrs
stancding in the way of the full cxcreisc of such pover,




-'.L » :AI. 38

The Kecffe Report reccommended the establishrment of a
permonent sidvisory Cormittec similar to those set up b
the U,S, Supreme Court and state legislatures to make
continu~l study of the workings of courts-martial syston
and to reccomriend chonges as the council thought nccessary
to improve and to izecp the functioning of the court-martinl

srstcm up to date

o
-

T

The .rticles for Governmont of the Jrmed Scrvicis drawm
up by Colonecl Sncdcker would west the ruling-mcking power
in the Sccretary of Defonse.

[en]
LS

Housc Report 1034 states that A,1l, 38 is amended to
rcquirc the submission of rules only once, instoad of
annually and does not mention the inscrtion of "principlces
of law,"

1
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Uniform Code of Military Justice

Subject: Limitations Upon Prosecution, As To
Time, Statute of Limitations.

I. Army Provisions

l. Articles of Tiar.

"ART. 39. As To Time.-- Except for desertion committed in time

of war, or for mutiny or murder, no person subject to military

law shall be liable to be tried or punished by a court-mertial

for any crime or offense committed more than two years before

the arraignment of such person: Provided, That for desertion

in time of peace or for any crime or offense punishable under
articles ninety-three and ninety-four of this code the period

of limitations upon trial and punishment by court-martial shall

be three years: Provided further, That the period of any absence
of the cccused from the jurisdiction of the United States, and
glso any period during which by reason of some manifest impediment
the accused shall not have been amenable to military justice,
shall be excluded in computing the aforesaid periods of limitation:
And provided further, That this article shall not have the eifect
to authorize the ftrial or punishment for any crime or offense
barred by the provisions of existing law."

2. Manuzal for Courts-Martial.

Par. 67, "Statute of Limitations,-- Exemption from liability
to be tried or punished by a court-martial for all but a few
erimes or offenses may be claimed after two (or three) years
with certain limitations. See A. W. 39, App. 1, and notes
thereunder.,

"The period of limitation begins to run on the date of the
commission of the offense. Absence without leave (A. W, 61);
desertion (A. W. 58); and fruudulent enlistment (A. W, 54)
are not continuing offenses and are committed, respectively,
on the date the person so scbsents himself, or deserts, or
first receives pay or allowances under the enlistment.

"In applying this statute the court will be guided by the
erime or offense as described in the specificetion, and not
by the Article of War stated in the charge under which the
specification is placed. Thus, where un offense properly

chargeable under A. W. 93 is erroneously charged under A. w. 96,
the limitation is three instead of two years.

"If it appears from the charges themselves that the statute

has run against an offense charged or (in the case of a continuing
offense), a part of an offense eharged, the court mey bring

the matter to the attention of the accused and advise him

(through the president, or the law member, if the president




P. 2

so directs) of his right to plead the statute. This action
should, as a rule, be taken at the time of arraignment.

"With respect to pleading this statute in bar of punishment,
see 78a (Statute of limitations).

"The burden is not on the defense to show that neither absence
nor other impediment prevents the accused from claiming
exemption under A. Ww. 39, For example, if it cppears from

the charges in a peace~time desertion case thut more than

three yeuars have elapsed between the date of the commission

of the offense and the date of arrcignment, the plea should

be sustained, unless the prosecution shows by 2 preponderunce
of evidence that the statute does not apply owing to the
existence of periods which under the second proviso of 4. «s 39
are to be excluded in computing the three years."

3. Court Decisions and Other Legal Opinions.

The statute must be pleaded either by a special plea or
by evidence of the statute and its applicebility, intrcdiuced
under a plea to the general issue, but without such evidence
e plea of not guilty docs not assert the bar of the statute,
Dig. Ops. J.A.G. 1912, page 529, However, it shall be the
duty of the court to edvise the accused to his right to plead
the statute in those cases where consideration of justice and
fairness demand it. Failure to do so comstitutes fatal error.
Je#,G. Bull., Vol. V, No. 7, poge 199, July-August, 1946,

4, Public Law 759--80th Congress, Chapter 625--2D Session.
SEC. 218, Article 39 is umended to read ns followst

"ART. 39. As To Time.-- Except for desertion or absence
without leave committed in time of war, or for mutiny or murder,
no person subject to militury law shall be lisble to be tried
or punished by a court-martial for any crime or offense committed
more than two yeurs before arraignment of such person: Provided,
That for desertion in time of peace, rape or for any crime or
offense punishable under articles 93 and 94 of this code the
period of limitations upon trinl and punishment by court-martial
shall be three years: Provided further, That the period of
absence of the accused from the jurisdiction of the United States,
and also any period during which by reuson of some munifecst
impediment the cecused shall not huave been amenable to military
Justice, shall be excluded in computing the aforesuid periods
of limitation: Provided further, That this article shzll not
have the effect to cuthorize the triul or punishment for any
crime or offense barred by the provisions of existing law:

And provided further, That in the case of any offense t. = trial
of which in time of war shall be certified by the Secrstary of
the Department of the Army to be detrimental to the prosecution




1‘

2-

3.

Al.bia 39

P, &

of the war or inimicul to the Nation's security, the period of
limitations herein provided for the triul of the szid offense
shall be extended to the duration of the war and six months
thereufter.,"

II. Navy Provisions

Articles for the Govermmernt of the Havy.

".RT, 61, Limitution of trials; offenses in general.-- No
person shall be tried by court murti.l or otherwise punished
for any offense, except as provided in the following article,
which nppeurs to have been committed more thun two years before
the issuing of the order for such trisl or punishment, unless
by reuson of having apsented himself, or of some other munifest
impediment he shall not have been amenable to justice within
that period (R. S., sec. 1624, art. 61; Feb. 25, 1895, c¢. 128,
28 Stat. 680)."

"ART. 62. Desertion in time of peace.-- No person shall be
tried by court martial or otherwise punished for desertion in
time of peace committed more than two years before the issuing
of the order for such triil or punishment, unless he shall
meanwhile have absented himself from the United States. or by
reason of some other manifest impediment shall not have been
amenable to justice within that period, in which case the time
of his absence shall be excluded in computing the period of

the limitation: Provided, That said limitation shall not begin
until the end of the term for which said person was enlisted

in the service (R. S., sec. 1624, art. 62; Feb, 25, 1895, c., 128,
28 Stat, 680)."

Naval Courts and Boards.

"SEC. 407.-- The statute of limitations.==.........sthe burden
falls upon the accused in every cuass in which he desires to
avail himself of these articles, in addition to establishing
thut he comes within the provisions of them, affirmatively to
estubligsh that he is not within their exceptions. Since these
statutes of limitation are matters of defense only, they mny
be waived by the accuse@.iicesescss”

Proposed Navy Bill.

"LiRT. 5 (b) BExcept for desertion in time of war or absence

from place of duty without authority in time of war, or for

mutiny or murder, no person subject to these Articles shull be
tried or punished by a court murtial for sny offense committed

more than two years before the signing of charges and specifications
to be preferred against hims Provided, That nothing in this

section of this Article shall extend to uny person fleeing from
Justice or in the custody of civil acuthorities or sh:ll be
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constured to affect the provisions of the Act of iLugust 24, 1942
(ch. 555, sec. 1, 56 Stat. 747), as amended by the aActs of July 1,
1944 (ch. 358, sec. 19 (b), 58 Stat. 667), and October 3, 1944
(ch. 479, sec. 28, 58 Stat. 781)s Provided further, That before

evidence is received on the general issue in sny cese involving

eny offense enumerated in this section of this article the judge
advocate or, if the trial is before a deck or summary court martiel,
the court will cause to be noted in the record of procecedings
whoether the rccused desires the court to plend the limitations

on prosecution prescribed in this section in bar of uny offense

of which he might be convicted under urticle 28 (a) (2)."

I1I. Differences
PERIOD

PERIOD OF LIMITATIOHS

Army
Desertion in wur
aeiva0.Ls in war
Mutiny

Murder

Desertion in war
SeiieOLa in war
Mutiny

Murder

.;.I'my ﬁ'.v"

None

None

None

None

b )
aone

None

None

None

Desertion in pesace Years 2 years

Rape years 2 yeurs

Adi. 93 years years

A 94 & years years

All others 411 others 2 yenrs; 2 years; &
unless barred by years after
provisions of termination of
existing law, hostilities in

war froud cases.

Measurement of Time.

The period of limitations in the Army operates from the
date of the offense until the arruigmment of the wsccused. arraignment
requires the physic:l presence of the accused. Therefore, the
statute does not toll when charges are filed or an order for
trial issued where the accused is still sbsent from military
control., In the Navy, however, the period is measured from the
date of the violation to the signing of charges and s;.cifications.
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This rule permits the statute to toll even though the accused
has not been apprehended.

3, Tolling the Statute of Limitations.

Under the provisions of a. @W. 39, us amended, the statute
of limitations is tolled during the absence of the accused from
the jurisdiction of the U.S., and zlso during the period the
wccused shull not have been zmerable to justice by reason of
some munifest impediment. A.G.N. 5(b), as proposed, tolls the
statute during the period the accused is "fleeing from justice"
or in the custody of the civil authorities.

The "manifest impediment" clause encompasses the "fleecing
from justice" exception. The essential elements of the exception
are: leaving one's residence or usual place of abode, or concealing
one's self for the purpose of avoiding detection or punishment,
Keeffe Report, page 267. On the other hand, although mere abscnee
from the jurisdiction of the U,S. is sufficient to halt the
running of the statute, there mey be instances where the "fleeing
from justice" exception mey not be applicabls undor such eircum-
stances because one or more of the slements constituting the
exception is lacking. For ecxample, it is questionable whether
the statute would toll in =« case involving one subject to the
4.G,N., as proposed, under circumstances similur %o thut recently
presented by the descrtion of a sergeant stationed at the .meriesn
embassy in Moscow. This exumple is applicuble solely during
the time of peice. The ..7. do not contain = proviso comparsble
to the Navy exception causing the statute to toll during the
period the accused is in the custody of the civil authorities.

4, Right of the iccused.

The proposed Navy bill requires thut the accused be
advised of his right to interpose the statute in his defense.
#s'is 39 does not contain a compurable provise, However, MCM,

.67, permits this practice zt the discretion of the court; and

it has been held thut it is the duty of the court so to do “where
considerution of justice and fuirness demand it." Bull., J.4.G.
Vol. V, No., 7, July-august, 1946.

5. Detrimental to Prosecution.

A+ . 39 cuthorizes the Secretury, Department of the army,
in time of war, to toll thes statute for the duration cnd six
months thereafter for the triiul of uny offensec which would be
detrimental to the prosecution of the wur. ualthough ~.G.N. 5 (b)
does not contain this provision, the proviso is adopted by the
Navy in its draft of proposed -mendments to S. 1338 and designuted
5 (b) (3), dated 17 Miuy 1948, nttention is invited to the fact
thut this draft proposzl has not besn approved,




Burden of Proof.

The rule in the irmy is that the burden of proof is upon
the prosecutor to establish that absence or other impediment bars
the accused from claiming exemption under a. W. 39, MCM, c. 67.
The Nuvy causes the burden of proof to be upon the zccusew, NC&B,
sec. 407.

IV. Recommended Provisions

McGuire Draft articles.

4rt. 1 (b) recommends & two yeur period between the offense
and the filing of the churge except for desertion in time of war,
mutiny and murder und excepting period of time of fleeing from jus-
tice, absence from the U.S. or navel service, or being in civil
Jjail.

The Keeffe Report, page 265-270.
he Discussion.

1. "The Havy rule that the issuing order for triul is
the date for determining whether the statute of limitations hus
run is similar to the 'John Doe'! indictmont of the civil law under
which the running of the statute may bo stopped, even though the
accused has not been apprehended. It should be pointed out thut
its result is to render the statute inoperutive in any case in
which such an order for triul is promulgeted, even though the
accused is then beyond nuval control end is not apprehended until
long afterw.rd. If, us suggested, /and adopted in the proposed
Nuvy bilI? the statute of limitations is abolished in case of
murder, mutiny und wur time desertion, the principal occasions
for the exercise of this power will have been eliminated. The
proposed MeGuire urticles, the White und Judge advocate C cral
drafts do not propose any amendment which would substunti .. ly
change the present rule.

2. "Consideration of 4.G.N. 61 and 62 fails to show
any compelling reason why the former should provide that the
statute is tolled by 'ebsence'!, while the latter refers to
'absence from the U.S5.' ‘'.bsence' in this conncction has been
construed to meun ebsence from reach of nuval wutherities. In
dealing with this situation the Thite and Judge .idvocate Generul
druft articles, os well as the revised articles proposed by the
McGuire Committee, provide that 'sbsence from the jurisdiction
of the U.S8.,' rather thun 'sbsence'! alone, shall toll the statute.

"irticles 6l und 62 also provide that the statute is
tolled if the accused by recson of '..eeessee.50me other manifest
impediment...ss+e+q.8hull not have been amenuble to justice within
that period.' This has been construed us encompussing the 'fleeing
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from justice' exception contained in 18 U.S.C. 583, The essential
elements of 'fleeing from justice' are: leaving one's residence
or usual place of abode or concealing one's self for the purpose
of avoiding detection snd punishment /scoring supplied/, Clearer
lenguage thun '‘not amenable to justice' is highly desirable. The
articles proposed by the McGuire Committee, Commodore hite and
the Judge /Aidvocute General would toll the statute during the perio
in which the accused was a 'fugitive from justice.' The Judge
sdvocate General draft uses the language 'fugitive from or not
otherwise amenable to justice.' BEither proposal scems acceptable.

B. Recommendations.

"l. That irticle 1(b) of the McGuire draft articles be
adopted in substantially its present form.

"2. That the ..dvisory Council consider whether any
change should be made in the rule that the issuing of the order
for trial, rather than the arraigmment, is the date for determining
whether the statute of limitations has run."

3. Judge advocate Generzl (Navy) Recommendations:

"Follow McGuire -- but omit 'or naval Service'.sesecscss’

4. Vanderbilt Report.

Suggests excepting unauthorized absence in time of war
from statute of limitations. 4dopted by the aArmy and Navy.

FEL-2







of "ilitary Justice

1,

Articl

™ .7 1.0y

Limitations Upon Humbor of Prosceutions - Prohibited
Return of Record for Revision., A.lT. 40.

T. Army Provisions

g of T

"ART, 4O, ds to Iumber.—lo person shall,
conscent, be icd a sceond timec for the sam
but no procecding in which an accuscd |

by a court-ma ] upon any charge or spccific: t on shall
be held to be a trial in the scnse of this article urt"

‘L}"»- I'.\.'le -_;- and if --; | (9 g whic "'-.':-.:-;-. at

shall have

"o authority shall rcturn a
o

martial for rec ideration of

"(a) An acquittal: or

"(b) & finding of not guilty of any spccification; or

finding of not guilty of any charge,

the rccord shows a finding of “lev'urJLr

specification laid under that u‘ﬂr?', which

sufficicntly alleges a violation of sone
of "lar; or

The sentience originally ;nnrs¢ s With a vi

article

ew

to incrcasing its severity, unless such sen-

tence is less than the :1no¢tory scentence

fixed by law for theo offense or offcenscs
upon vhich a conviction has been had.,

"ind no court-martial in any procecdings on rovision

shall

rcconsider its finding or sentence in any particular in
which & roturmm of the record of trial for such rcconsidera-

tion is herceinbaefore orohibited.

Par, 68, COURTS=ZRTL.1L~--PROCEDURI—

", person has not been "tried" in the sc
if the proceedings werce void for any reason,
lack of jurisdiction to try tho porson or the

"The same-acts constituting 2 crime against the
St~tes can not, after acquittal or conviction of the




in 2 civil or'military court deriving its authority from the
United States, be made the basis of a sccond trial of the
accused for that crime in the s7me or in anothcr such court
without his consent. The civil courts in the Territorics
and in Pucrto Rico, the Canal Zonc, and the Phillippine
Islands, as well as the d‘qt“*ct and other courts of the
United States, derive their authority from the United States,
am: acts rhon committed in a State m'" Pﬂ1*+itutc
! : 6nc agrinst the United States and the
In such a casc trial for either

other.

"In general, once"a pocrson is icd in the scnsc of
LO for an offconse, he can not ithout his conscnt
be frlvu for another offonse if « nsc¢ is nccessar—
Ily included in the other. Thuu, v tria for menslaughter
may be plcaded in bar of trial for the same homicide cn.-buc
as murder, and the trizl of an enlisted man for 2bsence
vithout lsnve (A.A 61) bars trial for the same abscnce
charged as descrtion and vice versa if the same enlistment
is involved in both cases. Thus, when a soldicr deserts and
reenlists, trial for absence without leave or descrtion
from the sbrﬂnﬁ cnlistment does not bar trial for descrtion
from the first cnlistment although the same period of time may
in pzrt be involved in both cases.,"

Par. 69, "COUNTS-I\RTIAL=~~PROCEDURE—-Pleas—: iscellancous pleas
in bar of trial,--

"a, Pardon.,--\ pardon is an act of the President which
excmpts the individual on whom it is bestowed from the punish-
ment the law infiicts for a crime he has committed, A pardon
may be ploaded in bar of trial, The usual rules as to
documentary cvidence apply to a written pardon, whether in
the nature of an individual pardon, or of a gencral amnesty,
or the like, If the document is not sufficiently exnlieit
to dotermine whether or not the plea should be sustained
other cvidence must be introduoced to fill the gap. In the

ase of = constructive pardon, foets and circumstonces
constituting such pardon must be sroved.

"b, Constructive Condonation of Desertion.—in uncon-
ditional rostoration to duty vithout t“iTl by an authority
competont to order trial may be pleaded in bar of trial for
the descrtion to which such restoration relates.
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"e, Former Punishment,—-Punishment under the 104th
Article of VWar may be pleaded in bar of trial., Such punish-
ment, however, does not bar trial for another crime or offcnse
groving out of the same act or omission, For instance, punish-
ment under AW, 104 for reckless driving vwould not bar trial
for manslaughter where the rockless driving causcd o death.”

PR T esandaible

"\ nolle prosequi is not in itself cquivalcont to 2n

acqguittal or to 2 grzant of ptrian and is not 4 grounr of
9.'LctLo or of defense in o subscquent trizl . ".......

3. Public L~w 759—80th Congress, Chapter 625--2D Scssion

2. N

No change.,

irticles for the Governmment cof the Navy

lio provision,

|

aval Courts and Boards

Sce, 338.--"Same act not an offensc both against naval law
nd Federal civil law,—

"When an act, prohibited both by naval and the civil law
of the Federal uov roment, is committed within Federal juris—
“ic*ion, and the offender is tricd cither by a court nartial

v Federal civil court, both of which derive their jurisdic-
tlon from the same source—The Federal Governmont--~then the same
act constitutcs but onc offensc, namely an offonsce against the
United States, and trial by cith¢r is a bar to trial by the other
on the ground of former jeopardy."

Sce, 408, 'Samc: Former joopardy,—

"The fifth amcndment to the Constitution of the Unitoed States
provides that no person shall 'be subject for t‘“ same offonse to
bc tvice put in joopardy of life or limb,! A person is twice
put in joopordy if he is twice put on trial 1:? the same offcnse,
In order, howevcr, to sustain a plea of former jeopardy, the
accused must show that:

"(1) Upon a former trial, he had becn actually acquitted
or convictcd: or

®(2) Upon a former trial, after he had been arraigned
and the prosccution had reosted its case, the
convening authority entered 2 nolle prosequi

(or withdravml or discontinusnce), over the
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bjection of the accused, in order to prevont
court martial from arriving at a finding.

i “nd
vhat action
'0'1ﬂ* authority.

ceifieation

that oxenpts the
punishment the
ay be offe

return recorc

Unless specifically cuthorized by the Scerctary of the
Nnvy in each case, no authority will roturn a record of trial
to ~ny court for rccensideration of (2) an acquittal, (b)
n finding of not zuilty to any specification, or (c) the
sentence’ originally imposcd vith a view to incrunsirg its
severity, and no court in any procecdings in revision shall
rcconsider its finding or sentence in any particular in which
a return of the record of trial for such reconsideration is
hereoin prohibited. In rarc cases, where reviewing authorities
consider that strict adherence to the provisions of this scction
voulad result in a miscearriage of jumtlnv, they moy withhold
action and roport the circumstances o the Navy Department with
roquest for authority to reconvene the court for any of the
purposcs above rentioned,!

Court lartial Order 5-1945

niside from any lcgol question, as a mattoer of poli
L person in tdd n~val avr‘1C‘ should not be tried a sccond
for tr amo act for which he has once beon punished

rhau]t nf n gonviction in a civil court,!

arbicle 53 umbured as article 39
follows:
39escaessss(i) MNo record of procecdings of 2
marti ‘l shnll be rh_r.._... ' a col for the purpesc
considering ~ finding of ! npoved! or "not guilty®




leration of o sentence with o vicw

I'Ceons 3

severity. "

I1T. Diffcronces

1. Double

Accomplishe

. LLJ?).

A \7 }I .|""r
LW

elie

found

o an nccuittal or cenviction, the
, mattérs not-wvhat ~ction is tzken
aving aut! *rﬁt" Thus, it would appear that
”xrv is a jurisdiction2 l @ f ct in tho pracngnl._
" the cnﬁrgus or spccificntions is sufficient to support
thu of fense charged, the llavy revicwing authority may not
arder o new trial vithout the consent of the accuscd.  (Re-
hearings arc discusscd in conncction ALY, 50% ~nd A,W. 52 as

amended) .

Under Army practice, punishment by the commanding officer
under A,0. 104 is a bar to triel for the samc offcensc, but
does not bar trial for another-offiinse growing out of the
sam: act, Under Navy practice, n commanding officer is not
a court-martial and mast punishment is not a bar to trial.

In both services, a nollc proscqui is not 2 bar to urial,
except under MNavy pPﬁCCdﬂPu where the nolle proscqui is
entered after the prosccation has rosted its

Prohibitions on Roturn of Rccord for Revision.

liovy authoriti:
consideration of
sp:blxlcﬁul“ﬂ, y > sontonce
vicw to incr_i g its scverity.
court-rar ¢ may bo returned
vith 2 vicw 0 ’. m.sing the severity




scntence when
than

manAdnt
pandatory

also

e

under

V. HRecommendations

Double Jeopardy.

The leGuirce "'tirﬂc,-s P OPOS it mast nunishment
a bar to trial for

The ihite Report recommended the inclusion of a catalogue
of "econstitutional ju:rﬁntucs" z double jeopardy

o S

-4 e Tom T
1n o J-.L!.uo

the court-nnrtia
states:

iction in
pers
"Duni h’ An, JSnethe

by a2 state court should




bar a second trinl, No department stoternont of policy
has been discovercd on thosc questions, Naval Courts
and Boards scts forth only thc law and cnntains_ﬁb
staterent of policy in this rcgard.

"Tn civil jurisdictions therc is a tre n' tovard broadening
the apnlicability of the principle against double jeopardy,
a5 o natter of policy rnther than as a rulc of law,

"One text (16 A L.R. 1243; 8 Ruling Casc Law, Supp, 1929,

p. 2200) st-tos

'"Thore is authority to support the doctrinc that punish-
nent in the courts of cach jurisdiction; cven though
not prohibitced, should not, in practice, be imposed,
unless in extraordinary ca sug, where there ~ro aggravat-
ing circunstanccs or spe c1 1l considorations from the
standpoint of public safety justifying or rcquiring it,!

"The Board belicves that Department policy on this
subject should be clarified and the apparent inconsistoncies
renoved,

"inalogous to the problems of double jeopardy and cdouble
amenability is the question whether disciplinary punishment
by a comman”ding officcr should operate as a bar to subsequent
trinl by ecourt martial for tho some offonse, Disciplincry
punishment is presently not a bor to subscquent trial by court
nartial for thg sanme ﬁfluﬂSO. The reason given in support
of this rule is that the investigation of 2 commonding officer
nt mast docs not comstitute a trial, thnat there has baen no
conviction or fdequittal, and that the punishment imposed is
not a scentence, The action of the c‘un“u4inr officer has bcon
likened to the control of 'a paront over his child or of a
master over his apprentice, or of a school teacher over his
scholar, !

"The Board is of the opinion that this approach is
qucstionable and that the rule that therc is no double
jeopardy in such cases is a dubious one, The JArticles
for the Rsvernnent »f the llovy confer jurisdiction upon
commandy. ¢ »fficers to inposce punishrents for minor
~»ffonses, The procedure leading to the deternination of

he offensce and appropriate punishrent, as described in
Nrv~l Jastice, 1“01 wies (2) 2 report of misconduct by the
accuser, (b) cxamination of .;tﬁh35¢a, (¢) exanination of
docunentary evidence, ~nd (d) exoamination of the accused
if he clects to speak. Thereaftcr, the commanding officer
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weighs the evidence and deterrxines whether, in his opinion,
an offense has been cormitted. If he determines that the
accused has comnmitted o minor offense, he is authorized

to impose punishment, including one »f the following:

(1) Roduction of any rating est~blished b; himself; (2)
Confinement not exceeding 10 days; (3) Solitary Confine-
ment on bread and witer not excceding 5 dnys; (4) depriva-
tion of liberty on shore, and (5) extra dutic

offens¢ and punishrient are r~c-r‘cﬂ in the Smox

Records of Reports and Punishments, It will

that those charactoristies partake of the nature

by ~ more formal type »f court,

"Tholly apart from the gucstion whe

awmrded as 2 result of such qu:si—juii"i“1

legally operate as a bar to trifl by court :

same offense, it is believed that to iﬁbuse .L.r' linary punish-

rent and then proeccced to trinl is basically unfai This has

cen pointed out in 2 scmiofficinl publication (Naval Justice):

"However, the samec fundenontsl princinle of fairncss
vhich preeludes double jeopardy should be the basis for
any dotermination of the commnnding officer as to
whether heo will order the convening of a court martia
for the trial of 2 mrn for an offense vwhich has been
properly punished by hin, under Article 24, A.G.H.?

"Frori the cases it has reviewcd the Board has no waj
of 'mowing in how many the prisoners had recceived mast
punishmnent for the same nffense for which they were later
convicted by court martial. This is du¢ to the fact that
nast punishnent is not considercd a nridér conviction and
is therefore not admissible in evidence, Likowisc, the
court itself would not neccessarily know about any orior
punishment at mast. "

The Keeffce Board rccomnends:

(1) Department policy be clarificd in rcgard to the
”msir"“il*ty of trying persons by **urt mrtial for offcnses
for which they hove already becen tried in state or foreign
civil c~-rts A prior conviction, .lth ugh resulting only
in n suspended sentence, seems sufficicnt punishrment and
should, "as a natter of policy, bar subscquent trizl by court

l.!

martial, A& prior z2eguittal should ordinnrily be rgb"“,
as cvidence that the accuscd is not guilty of the offonsc
charged and should, as a matter of policy, bar 1"0»L1ﬂ5 the
ffense by a differcnt none should not be allowed to defoot
the basic intent of the policy rcesmmended.
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3 further study
"onntion where a soldier is

cxtension of the

cormitted to, combn the ponding charge."
i 4 2 - . e - T . Y — -
(Therc is no further - no s rceonmend -...J_..:n) -

Tho sh~ll deci
louble jeopardy is

e o A W A
Nicls C.q., Rale i

2. Prohibitions on Rocturn of Reccord for Reconsideration,
o . " . | A 7 . - - e T T« 3 1 11 3 o~
Sce amended A.7. 88 as to unlawfully influencing court).

The feGuire, White, and Ballantine Reports make no comment.

The Kceffe Report points out that a Novy reviewing acuthority
may theorctically recturn the record for reconsideration with a
view to increasing the severity »~f the sentence, or reconsidera-
tion of a finding of not guilty with prior authority of the
Seerotary of the Navy, but that this is rarely, if ever, done,

The Vanderbilt Renort makes no comnent,

{ndey
A - ]_
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