


Uniform Code of Military Justice

Subject: Cruel and Unusual Punishments Prohibited

I. Army Provisions

1. Articles of War.

"ART., 41, Cruel and Unusual Punishments Prohibited.-- Cruel and
unusual punishments of every kind, including flogging, branding,
marking, or tattooing on the body are prohibited.™

2. HManual for Courts-Martial.

"PAR. 102. Courts-Martial -- Punishments -- General Limitations.--

"Courts-martial will not impose any punishment not sanctioned by
the custom of the service, such as carrying a loaded knapsack,
wearing of irons, shaving the head, placarding, pillory, stocks,
and tying up by the thumbs., Military duties, such as guard duty,
drills, the sounding of calls, will not be degraded by imposing
them as punishments. Solitary confinement, a bread-and-water
diet, loss of good-conduct time, and the placing of a prisoner
in irons will not be imposed as punishments by a court-martial.”

3. Public Law 759--80th Congress, Chapter 625, 2D Session.
Article of Viar 41 was not changed by P.L. 759.

I1. Navy Provisions

Articles for the Government of the Navy.

"ART. 49, Prohibited punishments.-- In no case shall punishment
by flogging, or by branding, marking, or tattooing on the body

be adjudged by any court martial or be inflicted upon any person
in the Navy. The use of irons, single or double, is abolished,
except for the purpose of safe custody, or when part of a sentence
imposed by a general court martial."

"4RT. 30, Punishments by summary courts martial,-- Summary

courts martial may sentence petty officers and persons of inferior
ratings to either a part or the whole, as may be appronriate, of
any one of the following punishments, namely:

"Second. Solitary confinement, not exceeding thirty days,
on bread and water, or on diminished rations..e.eoeceos”

(General courts-martial and deck courts martial are alsc
authorized to inflict a4 punishment of solitary confinement on
bread-and-water Cf. A.G.K. 35, 64b).
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"4RT. 24. Punishments by order of commander.-- No commander of
a vessel shall inflict upon a commissioned or warrant officer
Cnlnlwia v++3 nor shall he inflict.ic.veacss, upon any petty officer,
or person of inferior rating, or marine, for a single offense, or
at any one time, any other than one of the following pw.ishments,
namely:

"Third. Solitary confinement, on bread and weter, not
exceeding five daySeeeecsceas “

2. Proposed Navy Bill.

"SEC. 36. article 49 is renumbered as article 31 and amended
to read as follows:

'ART. 31. In no case shall punishment by flogging, or by
branding, marking, or tattocing on the body be adjudged by any
court martiul or be inflicted upon any psrson in the naval service,
The use of irons, single or double, is abolished, except for
the purpose of safe custody.'"

"SEC. 22. Article 30 is renumbered as article 20 and smended
to read as follows:

'ART. 20(a) A summary court martial shall have power to
impose either a part or the wholec of any one of the following
punishments;

'"Third. Selitary confinement on bread and water
with full ration every third day for a period not exceeding
thirty days, to run consecutively;'"

OBRO. AT ivaen casilas

'ART. 16(b) & deck court martial shall have power to
impose either a part or the whole of any one of the following
punishments:

)
LRI B B

'Second. Solitary confinement on breaud znd wuter
with full ration every third day for a period not exceeding
twenty days, to run consecutively;'™"

(General courts-martisl can still inflict all punishments
that a summary court may).
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"SEC. 16. hrtic‘c 24 is renumbered as article 14 and amended
to read as follows L

(Punishment by commanding officer at Captain's Mast still
includes sentence of solitury confinement on bread and water
not exceeding five days, to run consecutively).

I11. Differences

Nuvy provisions do have o general clause prohibiting
und unusuzl punishme of every kind.

Army provisions prohibit punishments olitary confinement,
or of s bread and water 4*¢u (&MCH, Parcgroph 102). Navy
provisions permit uny court-martiul, or s commanding officer
at Captain's Mast, to impose a2 sentence of solitury confinement
on bread and water for m stated period, to run consecutively,
with e full ration every third day.

‘I. FEL=3
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Uniform Code of Military Justice

Subject: Pleces of Confinement--WWhen Lawful.

I. Army Provisions

1. Articles of War.

"ART. 42, Places of Confinement-- When Lawful,-- Except for
desertion in time of war, repeated desertion in time of peace,
and mutiny, no person shall, under the sentence of a court-
martial, be punished by confinement in a penitentiary unless

an act or omission of which he is convicted is recognized as

an offense of a civil nature and so punishable by penitentiary
confinement f'or more than one year by some statute of the

United States, of general applicatioa within the continental
United "States, excepting section 289, Penal Code of the United
States, 1910, or by the law of the District of Columbia, or

by way of commutation of a death sentence, and unless, also,

the periocd of confinement authorized and adjudged by such
court-martial is more than one year: Provided, That when a
sentence of confinement is adjudged by & court-martial upon
conviction of two or more acts or omissions, any one of which

is punighable under these articles by confinement in a
penitentiary, the entire sentence of confinement may be executed
in a penitentiary: Provided further, That penitentiary
confinement hereby authorized may be served in any penitentiary
directly or indirectly under the jurisdiction of the United
States: Provided further, That persons sentenced to dishonorable
discharge and to confinement, pot in a penitentiary, shall be
confined in the United States Disciplinary Barracks or elsewhere
as the Secretary of War or the reviewing authority may direct,
but not in a penitentiary."

2. Army Manual of Courts-Martisl.

"PAR. 90. Courts-Martial--Action--Place of Confinement

"(a) Penitentiary.-- A penitentiary may be designated as
- the place of confinement for the whole period of confinement
imposed by the sentence as ordered executed, provided such
period exceeds one year, and provided also that such sentence
is wholly or partly based on one or more of the offenses listed
below or was imposed by way of commutation of a death sentence:

Deserticn in time of war,
Repeated desertion in time of peace.
Mutiny.

An offense involving an act or omission recognized as
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an offense of a civil nature and made punisheble by
penitentiary confinement for more than one year by some
statute of the United States of general application within
the continental United States, excepting section 289, Fenal
Code of the United States, 1910, or by the law of the
District of Columbia, whether statutory or common. Sodomy,
being recognized as an offense by the common law in force
in the District of Ceolumbia, is included.

"A penitentiary will not be designated as the place of
confinement except as authorized above in this paragraphee....q.
Instructions as to the particular penitentiary to be designated
will be issued from time to time by the War Department.

"It is the policy of the War Department to separate, so
far as practicable, general prisoners convicted of offenses
punishable by penitentiary confinement from general prisoners
convicted of purely military offenses or of misdemeanors in
addition to purely military offenses. In furtherance of this
policy, reviewing authorities should designate a penitentiary
as the plece of confinement in every case when such action is
authorized, unless it appears that the holding of the prisoner
irn association with misdemeanants and military offenders will
not be to the detriment of such misdemeanants and military
offenders, and that the purposes of punishment do not demand
penitentiary confinement,"

Public Law 769--BOth Congress, Chapter 625--2D Session,
Art. 42, A. W,., is not changed by P. L, 759.

ITI. Navy Provisions

1. Articles for the Government of the Navy,

Articles 4, 5, and 6 list offenses which are punishable
by death, or such other punishment as &4 court martial may
adjudge.

Article 14 lists offenses which are punishable by fine
and imprisomment, or such other purishment as a court martisal
may adjudge.

Articles 1, 3, 8, 16, 17, 19, 20 and 21 list offenses
for which such punishment as n court martial may adjudge can
be inflicted.

"ART. 7. Imprisonment in lieu of death.-- A naval court martial
may adjudge the punishment of imprisonment for life, or for &
stated term, at hard labor, in any case where it is authorized
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to adjudge the punishment of death; and such sentences of
imprisonment snd hard labor may be carried into execution in
any prison or penitentiary under the control of the United
States, or which the United States may be allowed, by the
legislature of any State, tc use; and persons so imprisoned in
the prison or penitentiary of any State or Territory shall be
subject, in all respects, to the same discipline and treatmen
as convicts sentenced by the courts of the State or Territory
in which the sume may be situated (R. S., sec. 1624, Art. 7.)."

"ART. 51, Adequate punishment; recommendation to mercy.-- It
shall be the duty of a court martial, in all cases of conviction,
to adjudge = punishment adequate to the nature of the offense;
but the members thereof muy recommend the person convicted as
deserving of clemency, and state, on the record, their reasons
for so doing (R, S., Sec, 1624, Art. 51)."

"ART. 63. Punishment for offenses in time of pezce.-- Whenever,
by any of the Articles for the Government of the Navy of the
United States, the punishment on conviction of an offense is
left to the discretion of the court martial, the punishment
therefor shall not, in time of peace, be in excess of a limit
which the President may prescribe (R. S., Sec. 1624, Art. 63;
Feb, 27, 1895, c, 137, 28 Stat. 689)."

2. Naval Courts and Boards.

"SEC. 642 (footnote (65) ). Disignation of prison.-- Officers
authorized to convene general courts-martial cre empowered to
designate prisons for the confinement of persons sentenced
thereby. Prisons will be designated in accordance with instruct-
ions issued from time to time by the Secretury of the Navy.,

"Where sentences as approved include confinement for six months
or less, such confinement should be executed on the station in
Such plﬂce as may be Suitﬂ.b}.e eeRssnean a“

Sec. 457 is a schedule of offenses and the limits of
punishment for them, promulgated under the authority of Art. 63.

3. Proposed Navy Bill.

Arts 5 and 6 are repealed; Art, 4 is renumbered as Art. 8
and amended to include all offenses for which a punishment of
death, or such other punishment as a court martiasl may adjudge,
may be inflicted.

Art. 14 is renumbered as Art. 9 and amended to include
all offenses for which such punishment cther than death as =&
court martial msy adjudge may be inflicted,
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Arts. 1, 20, and 21 are amended; they no longer provide
specifically for = punishment. Airts. 3, 8, 16, 17, 19, &and
22 are repealed.

Art. 7 is renumbered as Art. 32; its text is unamended.
Arts b1 and 63 are repealed,

“ART., 28(b) It shzll be the duty of a court martial, in
all cases of conviction, to adjudge a punishment adequate to
the nature of the offense; but the members thereof may recommend
the person convicted as deserving of clemency, and state, on
the record, their reasons for 50 Aoing: scessssens’

"+RT. 33(b) The President is authorized to prescribe a
limitation of the punishment which may be inflicted under eny
of these Articles; and thereafter, such limitaution while in
forece shall not be exceeded.”

4, Laws Relating to the Navy, Ammotated, in force January 1, 1945.

A case note found in Volume 1, P. 447, states that a
person convicted of a violation of art. 8 and art. 22, 4.G.N.,
may be sentenced to imprisomment at hard lubor for a stated
term. Article 7, A.G.N. does not preclude a sentence of
imprisonment at hard labor in cases where the death penalty
is not authorized.

A case note found in Volume 1, P. 449, states that the
inclusion in art. 14, A.G.N. of the words "fine and imprisomment"

does not preclude 2 court from imposing a sentence of imprisonment
for an off'ense under art. 8.

Tl Diffcrencgi

A. Army: A Federal penitentiary may be designated as the
place of confinement in the following cases only:

1), Where the period of confinement authorized and
adjudged by the court is more than one year, and,

a) the offense is desertion in time of war.

b) the offense is repeated desertion in time of

c) the offense is mutiny.

d) the offense is on act or omission which is also
an offense of o civil nature and is made punishable by
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penitentiary confinement for more than one year by o Federal
statute of general application throughout the United States,
excepting Sec. 289, Penal Code of the United States, 1910
\Scc. 289 relates to the adoption of penzl laws of a State,
territory or District to punish acts not made penal by
Federasl statute, when the acts are committed on a Federal
reservotion within the territorial limits of the State,
territory, or District); or by the law of the District of
Cclumbia, whether statutory or common.

2). Where a sentence of death has been commuted by the
President,

Whether or not a penitentiary is designated as the place
of confinement is within the discretion of the reviewing
authority; it is not mendatery in any case, except insofar as
Department of the Army policy makes it so. (Cf. ANMCM, Par. 90a.)

B, Navy: There are no statutory limitaztions of any kind
which restrict the ceses where a Federal prison may be
designated as the place of confinement for a Naval prisoner.,
The langusge of present Art. 7 (Art. 32 under the proposed
Navy bill) seems to limit the power of a court martial to
adjudge a punishment of imprisunment to cases where it is
authorized tec adjudge the punishment of death, but art, 7
has been construed otherwise. Cf. par. 4 of Sec. II of
this peper.

As a matter of practice, the Navy itself limits its
power to designate & Federul prison as a place of confinement.
Sec, 642, footnote (65), NC&B, provides that where a sentence
as approved includes confinement for six months or less, such
conf'inement should be executed on the station where the court
martial was held. Arts. 51 and 63 of the present A.G.N, (Arts.
28(b) end 33(b) under the proposed Navy bill) restrict the
court in the sentencesit can impose; insofar as these Articles
serve to prevent sentences of over six months confinement they
would prevent imprisonment in a Federal prison.

(The Navy actuslly goes beyond the above provisions in
its practice., A man is not usually sent to a Federal prisocn
in any case where the sentence adjudged is less than a year's
confinement, or in zny case where the offense was not a serious
civil offense).

The power to designate a prison as the place of confinement
is given to the convenirg authority of & general court-martial
(NC&B, Sec, 642, fn (85) ), but its exercise is actually controlled
by BuPers. Current practice is to send «ll prisoners to a
Retraining Command initially; after an investigation is made




of each case by BuPers,
designated.
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Uniform Code of Military Justice

Subject: Reduction to Ranks = 0O A, 44

Articles of uar.

(A.li. 44 deals with the publication oP the conviction of
n officer of cowardice or fraud, but has been repealed by
9).

(Par. 103h) "Only provision for loss of rank is that an
officer may be reduced a certain number of files or he be plased
foot of list of officers of his grade." No mention is made
of reduction in grade. These punishments are no longer to be

adjudged. 6 Bull, JuG 280-1 (Dec. 1947).

Public Law 759--80th Congress, Chapter 625--2D Session.
"SEC. 221. article 44 is amended to read as follows;
"WRT. 44, OFFICERS--REDUCTION TO R4NKS,-- Tihen a sentence
to dismissal may lawfully be adjudged in the case of an offfcer
the sentence muy in time of war, under such regulations as the

President may prescribe, adjudge in lieu thereof reduction to
the grade of private."

IT. Navy Provisions

Articles for the Government of the United States Navy.

"ART. 9. Any officer who absents himself from his command
without leave may, by the sentence of a court-martial, be
reduced to the rating of seaman, second class

Naval Courts and Boards.

Does not mention loss of rank, other than loss of file
numbers. Loss of numbers is the maximum punishment prescribed

™

for officers for a number of offenses. N.C.&B. Sec. 457

The Military Justice Division of the Army JuG held that
a court-martial has no authority to impose a sentence reducing
an officer from a higher temporury grade to a lower grade in
the Regular army or otherwise. (SPJGJ 1943/10454, 16 July 1943
rote§ in Bulletin of JaG of army, Vol. II, No. 11 (Nov. 43) p.
425,

The President also di proved a sentence of a court-
martial reducing an Army icer to & lower grade and rank
because it d i ied into effect by the Executive
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alone, but would require a nominetion by the President and
confirmation by the Senate, and then only in the case of an
existing vacancy. (Sweim v. U.S. 165 U.S. 553, 563 1 Mar.
1897--noted in Lews Relating to Navy, Supplement 1/1/45,
Yol. I, p. 457).

Held also that reduction to rank of officers under
«.G.N. 9 applied only to the offense therein stated (4.W.0.L.)
and to no other. (CMO 34-1918-~noted in Laws Relating to
N

Navy (1929) p. 988).
4. Proposed Navy Bill.

SEC, 7. Changes "without lsave"™ to "without aut iority"
&
and renumbers art. 9 as art, 10.

-
b=t
=t
.

Differences
l. Differences in .rmy and Navy provisions.

Under the smended Airticles of War, &n officer may be
reduced to grade of private in lieu of dismissul in time of
war under such regulations as the president may prescribe.
The only Navy provision relating to reduction in rank is
that an officer who absents himself without authority may
be reduced to seamen second class.

IV. Recommendations

2. Discussion.

The House Armed Services Report (1034) infers that
this provision was inserted to provide greater equality in
the treatment of officers and enlisted men.

The Vanderbilt Report recommended:

"In time of war a general court-martial should be
authorized in its discretion to inflict as officer punishment,
loss of commission, and reduction to the ranks. In numerous
instances officers would prefer it and we see no reanson why
this should not be left to the discretion of the generzl court."

The Keeffe, McGuire, and Bgllantine Reports do not
make eny recommendation as to reduction in runk of officers.

FEL-1
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ADDENDA
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Subject

e Art
2 - I:I‘-I‘:-

: Pay of Suspended Officer. AGN 34.

I, Army Provisions

icles of War.
No similar provision.
35-180C0

Par. lla, ithen an officer is under stoppage of all pay
by sentence of general court-martial or otherwise, or is suspen
from rank end pay, it is to be understood as depriving him of

all his salary and increase for the time.

I1I. Navy Provisions

1. Articles for the Government of the Navy.

"Article 48. Suspension of pay.--

"Whenever a court martial sentences an officer to be
suspended, it may suspend his pay and emoluments for the
whole or any part of the time of his suspension.”

2. Naval Courts and Boards.

Se¢., 622, n.24, states that sentences of sucpension,
with,full or reduced pay, are not favored.

3. Proposed Navy Bill.

FEL~-1

Article 48 is renumbered gs Article 34.
I1I. Differences

There is no similar Article of War. However, an Army
general court-martial can of course sentence an officer 1o
suspension from command, duty or rank, and to forfeiture of
pay during such suspension.

There is no provision in either service that provides

10

that a suspended officer shall not receive pay.

IV. Recommendation

The McGuire, White, Ballantine, Keeffe, and Vanderbilt
Reports make no recommendations on this provision,
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Uniform Code of lMilitary Justice

Subject: Maximum Limits of Punishment., A. . L5,

5 A

2.

I. Armv Provisions

Articles of Ylar

"ART. 45. !aximum Limits,—'Thenever the nunishment for 2
crime or offense made punishable by these articles is left to
the discretion of the court-martial, the punishment shall not
exceed such limit or limits as the President may fron time

to time prescribe: Provided, That in time of peace the period
of confinement in a penitentiary shall in no case exceed the
maximun period prescribed by the law vhich, under article 42
of these articles, psrmits confinement in a penitentiary,
unless in adcition to the offense so punishable under such
law the accused shall have been convicted at the same time
of one or more othsr offenses.m

llanual for Courts-ifartial

Sets forth limitations as prescribed by the President.
Par. 104.

Public Law 759--80th Congress, Chapter 625--2D Session
No change,

II. MNavy Provisions

Articl:s for the Government of the Navy

"ART. 63. Punishment for offenses in time of peace,—-

"henever, by any of the articles for the government
of the Navy of the United States, the punishment on con-
viction of an offense is left to the discretion of the
court-martial, the punishment therefor shall not, in time
of peace, be in excess of a linit vhich the President may
prescribe.”

Naval Courts and Boards

Sets out limits as prescribed by the President, Secc,
L51-457.
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Proposed Navy Bill

IIS"ZC- ‘J-;'PI;D

"ART, 33, (2) Mo court martial shall adjudge a sontence
of imprisonment uoon conviction of an offcnse under the laws
specified in article 5 (d), First, of theose Articles, in cx=
cess of the period orescribed for that offense in such laws,
but such limitations unon thc period of imnrisonment shall
not affeccet the powr:r to impos2 additional or other types of
sunishment authorized bv these Articles,

n(b) The President is authorized to prescribe a limita-
tion of the punishment which may be inflicted under any of
these Articles; and thereafter, such limitation while in force
shall not be exceeded."

ITI. Differences

Both A.!l. 45 and proposed A.G.W. 33 give the President
anthority to prescribe the maximum punishment for offenses
under the respective articles during both tines of war
and peace, The Articles of 'Jar, however, except the punish-
ments for certain offenses, vhich are mandatory. The proposed
A.G.N, have no mandatory punishments,

Both Articles also restrict sentences of imprisonment
for offenses which are also offenses against the civil laws
of the United States, to the maximum prescribed by such
federal laws, However, this latter restriction under the
Articles of '/ar only applies to tines of peace, vhile undor
the proposed Navy bill, therc is no such limitation.

The lavy bill adds that such limitation on thec pseriod
of imvrisonment shall not affect the nover te impose additional
or other types of nunishment authorized by the articles, while
A.WI. 45 does not contain such a provision.

Present provisions as to maximum punishinents arc found in
ltanual for Courts—tartial, Par, 104 (ap-lies only to cnlisted
personnel) and ilaval Courts and Boards, Scc. 457 (applies only
in time of pcace.)

IV. Recommendations

The first Ballantinc, !cGuire, White, and Kecffe Reports
and the Navy JAG rccommend cstablishment of limitations in
time of war as vwcll as peace,

L5




The YcGuire Articles recommend changes in the capital
crinmes and that all offenses punishable by death under
federal crimindl laws be declared punishable by death by
courts-martial,

The Keeffe Report contains the following discussion:
"MAXTI{UIf PUNISHMENTS.

"The present Articloes do not make any sentence mandatory.
Article 63 provides that whenever, by any Article, the punish-
ment on conviction of an offense is left to the discretion
of the court @martial, the punishment shall not, in time of
peace, ',.....bé in crcess of a limit which the President
shall prescribe,' Pursuant to Article 63, the President
has prescribed a schedule of offenses and limitations of
punishment applicable, in timec of peace, to both officers
and enlisted men, The schedule includes punishment for
military offinses and also lists punishments which are
presceribed by statute for the more common offenses against
the United States Criminal Code.

"Article 63, by its own tcrms, has no application in
time of war and therefore the schedule prescribed by the
Presid:nt is inapplicable in war timec. As a result, naval
courts during World War II were, for the most part, without
any official guidance as to scntences, In a report submitted
to the Scerctary of the Navy, by the Disciplinary Policy
Review Board, dated 1 lfay 1945, that Board found that many
incqualitics oxisted in punishments awarded in differont
connands for comparable offenses, particularly in cases
involving unauthorized absence, which then comprised over
807 of all disciplinary infractions. In the present review
of gencral court martial cases this Board has found some
disparity in scntonces, espeeizlly as originally imooscd
by courts, Howover, substantial uniformity has been achicved
by thc processcs of review,

"Prior to the 1920 rcvision, the Articles of War pro-
vided that, in timec of pcacc, maximum punishments for offenses
would be as prescribed by the President, whencver by the
Articlcs, punishment was left to the discrction of courts
martial, A table of maximum punishmcnts was proscribed by
the President, applicable only in time of pcace., During World
dexr I, the fact that Army courts wurc without substantial
guidance 2s to sentcnces resulted in wide disparitics. After
World ''ar I therc was much criticism of the scverity of the
scntonce of Army courts martial. As a result, the Articles
of War were amended to provide for limitations upon punishments,
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to be preseribed by the President, for offenses committed
cither in time of war or pcacc, whenever the Articles pro-
vided for punishment at the discretion of courts martial,

"The lanual for Courts-liartial sets forth a Tablc of
Haximum Punishments for both military and ecivil offenscs,
applicabla in both pcace and war, but limited to offunscs
by cnlisted mon, Punishment of officers, wherce not mado
mandatory by tho Articles, is left to the discrction of
courts martial, Ceocrtain offenses wvhich carry nondatory
punishment arc not mentioned in the Tabls., Even though by
the Articles of 'lar certain offonscs may be punished
by dcath or such other punishment as a court martial may
dircet, the death ponalty may not be imposcd if the Presi-
dent has made the maximum limit less than death, Certain
offenscs not provided for in the Table remain punishable
as authorized by statute or by customs of the scrvice,

"Shortly after the entry of the United States into
lorld Wer II, the President, by Exccutive Order, suspcnded
the Army limitations upon punishment for-dcsertion and certain
of fonses by sontinels, In November 1942, the maximum punish-
ment for absence without leave was suspended. Subscquently,
the “’ar Department issucd policy dirzctives on uniformity
of sentcnces, applicable in the United States, which, in
general, cstablished a form of 10 yecars confinement for de-
scrtion and 5 years for scorious cases of abscnce without
leave,

"Certain rovisions of the Army rules of maximum punish-
ments have been recommended since the cossation of hostilities,
It has becen suggested that Article of War 92 providing a manda-
tory punishment of death or lifc imprisonment for murder or
rape, should bec amended to provide for 'death or such other
punishment as a court nartial may dircct,' It has been claimed
that in some cases courts acruitted soldicrs charged with murder
or rapc bccausc thcey were unwilling to imposc such scvere
punishment, The fact that the Army Table of Haximum Punishment
applics only to cnlisted men, and that officcrs escaped with
lighter sentences than enlisted men for the samc offenses, has
becn criticized.

"In combat zone descrtion cascs, the Army adopted a policy
of imposing long sentcnces so as to punish scvercly 'slackers!
who sought to avoid combat by short sentences of confincement,
and to detcr othars who might bo tempted to descrt. The USFET

encral Report has suggested that in all such cases, thc Table
of llaximum Punishm nts should pcrmit a sentcunce of confincment
'for the Duration' plus a term of ycars thoreafter.
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"The existence of discrepancics in the scntonces of
naval courts-martial in various commands for like offenscs
is not of itsclf a criticism of courts-martial or of naval
justice. The Board docs not consider that, in general, scn-
tonces have been cxcessive, A penal code vhich permits
variance in sentoncos is desirable., Individual circumstances
vary so widely that variation in scntcnecs is perfictly
natural, Suntences in civil jurisdiction vary nccording
to the circumstances of cach casc, as well as according to
the particular sttitudes in the jurisdiction itsclf., It is
well knovm for cxample, that scntances for cortain offconses
committed in sonic states vdll be substantially less than-
like offenscs committcd in other statces, In carly times,
virtunlly cvery criminal code was noteworthy for the fixed
rigidity of the punishment for various offendcers, One
of the great steps forward has been the introduction of greater
variation in scntences. This has permitted courts greater
freedom in adapting their sentences to the particular cir-
cumstances of cach case., This approach is belicved to be
more just than one of fixed rigidity. This is not to say,
however, there should be no maximum limits to the punishmont
which a court can impose, but rather that variation ithin
limits is desirable 2nd necessary, HNzearly all civil penal
codes place limits on punishments which courts may decree
for various offenses,

"The first Ballantine Report noted that naval courts
were substantially vithout the benefit of guidance in imposing
sentunees in time of wer, and recommended the promulgation,
as a matter of policy, of limitations upon punishments effec-
tive in time of var.

"In an attcmpt to obtain greater uniformity of scntences
in abscnce cascs, the Navy Department has issucd scveral policy
letters, Thoesce lcttors cstablished policy as to appropriate
scntences for absence casecs, They did not cstablish maxdinum
limits of punishment nor did they refer to other offenscs,
military or civil. Sincc these dircctives mercly suggzested
appropriate scontonces, courts were still free to imposc
longer terms of confincment,

"The articles proposcd by the McGuire Commitice rccognize
the weakness of present Article 63 and provide:

'‘Article 4 (c) (6): Limits of Punishm:nt, The punishment -
imposed by a court-martial shall not cxeced such limit
or limits as the Prusident moy from time to time prescribe,




Provided: The period of confinement shall in no event
exceed the limits prescribed by an apnlicable federal
criminal statute., The limits prescribed by such
statute shall not affect the power to impasé additional
or alternative types of punishment.'

"Commodore Jhite has recommended a provision to accomplish
the same purpose, but in more specific language:

‘Limitation of Punishrent. Whenever the punishment for
a crime or offense made nunishable under these Articles
is left to the discretion of the court-martial or if not
specified, the punishment shall not exceed such limit

or limits as the President may from time to time pres-
cribe. Provided, the period of confinement shall in no
event exceed the limitation prescribed by law, The limi-
tation prescribed by law shall not effect the power to
impose the additional or exclusive nunishment or punish-
ments of dismissal, dischargé, loss of pay and loss of
numbers in appropriate cases.'

"The Judse Advocate General has rccommended the following
articles:

1(6) Limitation of Punishment. ‘'/henever the punishment
for a crime or offense made punishable under these Articles
is not othervise limited or snecified, the punishment shall
not oxceed such limit or limits as the Precsident may from
time te time prescribe, Limitations prescribed by law
shall not affect the power to imposc the additional or ex-
clusive punishment or punishments of dismissal, discharge,
loss of pay and loss of numbers in appropriate cases,'

"All these proposals have the merit of »roviding for
limitations upon punishments, to be prescribed by the President,
applicable in time of war as well as peacc. The licGuire
Articles specifically cover the subject of confincment in a
federal penitentiary, restricting such confinement to off:nses
ageinst the U.S, Crininal Code and liniting its duration to the
maximum period provided thorcin for such offensos. This follows
Article of '7ar 45 and appears to be sound. The ihite and Judge
Advocate General Articles, vhilc intended to accomplish the
same result, refor mercly to limitations 'proseribed by lav',
vhich might be construcd to refer to state, as well as federal,
pcnal code,
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"Snecific reference, in 2ll three proposals, to alterna-
P : , : . : :
tive punishments, othcr than as prescribed, is dosirable in
order to avoid doubt as to wvhether the punishments stated
ar: exclusive,

"The Board f the opinion that any of the nroposed
articles ~ould » t in improvement over tho nres mt situation.
I?, during time of var, it beccomes desirable to suspend the
linit of punishm nt for any offonse, this can be accomplished
by Bxccutive Order. This was done during TJorld 'Iar IT in the
case of certain offonses against the Articles of War.
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"Great carc should be excrcisced, however, in the prepara-
tion of a tablc of maximum punishments. The tables now used
by thc Army and Navy ar: objectionablein that some of the
differences in the punishment for various offenses appear
to be purcly arbitrary. Ilany of the offcnscs listed arc
rarcly allegoed in practice. An cniment authority on military
law, Coloncl “Jinthrop, has criticized the fixing of-maximum
punishments by schedule of 'artificial, complicated, and
cmbarassing in nractice,! and has suggest:d that such schcdule
trould pref.orable be amended and restricted to acts of deser-
tion and a fow othor nerhaps of the great offenses.' It is
bolicved that there is much merit in this criticism and that
considoration should be ziven to the inclusion, in any such
schcdule, of only the more serious military and civil offcnses,
vith punishment for other offenscs left to the discretion
of the courts, as guided by departmental policy.

nTt is bolicved that punishment should not be made
mandatory for any offcnse. The policy of the nrcgent Articles,
in this regard, should be continued so as to avoid the sit-
wation presently faced by the Army in conncetion with offcnses
against the 92nd Articlc of Yar.

"The Board docs not concur in a proposal, currently
being made with regard to the Articles of “ar, that certain
maximum punishment for civil offonses be limited té that
prescribed by local law, cven in foreign countrics, For a
time the Army, while in England, punished the of fensc of
statutory rape according to English law, This oracticec vas
sbandon.cd 25 a rcsult of a2 ruling by the Assistant Judge
Advocatc Goenoral that Army courts could not judicially noticc
forcign law; that such law could not be applicd, and that the
penalty’ preseribed by the U.LS, Crimsinal Code should be
applied, American naval forces on forecign soil then tried
by naval courts should not be subjoct to punishments pros-
cribed by forcign pcnal codes. Foreign codes, idcas of jus-
tice, and moral conccpts may, anc do, differ from our own and
should not be regarded 2s controlling in the administration of
navel justice.
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"On the other hand, consideration should be given to
punishnents authorized by the penal codes of the statcs of
the United States, since the offonscs against state penal
laws may violatc tho Articles as well., If such an offense
is not otherrise mentioncd in the Articles, it is not an
offense against the U.S. Crininal Codc, and is not men-
tioncd in the T-blc of :‘axirmm Punishments, the punishment
authorized by tho State for that offznce should at loast
bc used by the court as a2 guide in imposing scntcnce, A
n~val court should not be bound by state limit-tions, how-
ever, A rclatively trivial offense, by state standards of
punishment could be a2 far more scerious naval offonsce because
of thc discrcdit it might bring to the uniform of the naval
service,

"RECOMMENDATION

"The Advisory Council should rcvicw the problem of
maxirum punishments. For purposcs of such roview, the
following suggcostions arc made:

"(1) Article &3 should be repcaled, In its stead, a
new article such as aroposed by the licGuire
Committee, Commodore .'hite, or the Judge .dvocate
General draft articles in time of neace and wmar,
in all cascs where the Articles provide for
punishrient at the discretion of courts-martial.

n(2) Such tablc of maximum punishments should include
only the more scrious military and civil offcnscs,
punishment for other offenses to be limited only
by departmental policy to be cnnounced from time
to time.

n(3) Punishment for offenscs against statc laws should
not be limited by the law of the particular state,
but courts should usé such lay as a guide in detor-
minction of sentcnce. Punishments prescribed by
forecign law should not be binding on courts-martial "

The lavy JAG also rccommended:
n2, Limitations of punishment:
"a, here the offonse committed consists of the viola-
tion of a federal statute, the poriod of confinement
shall not cxceed the maximum period of imprisonment

provided for in that statute.

"p, "here the offense committed consists of the violation of

a state statate, the poriod of confinement provided for in
that statute, if any, should scrvc as a guide and shall be
cxcecded only for snceial reasons.”
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form Code of lHlitary Justice

Subject: Non-cdepartmental Review,
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c;ll*““" cnquss*on rccalved b" &
zhurltv shall be referred by him, bvefore
hereon, to hl *J" cate or to the Judze
cate General, No sentence of a courz-:@;tlal shall be carried
execution until the same shall have been apcroved by the
a pﬁlnt*“g the court or by the officer commanding for
time beﬂnf

(2 cir; 0

47, Povers In to Power to Aporove.—The pover to
anprove the sentence : court-martial shall be held to include:

n(a) The power to aprrove or disapprove a finding and to
approve only so much of a finding of guilty of a particular
»ffense as 1nvolves a finding of ul;t; of a lesser included
offense when, in the opinion of the authority having power to
approve, the evidence of record requires a finding of only the
lesser degree of guilty; and

n(b) The power to anprove or disapprove the whole or any
part of the sentence.

(e) The nower to remand a case for rchearing, under the
nrovisions of article 503."

ANT. 48, Confirmation--ihen Required...sessseees

"then the authority competent to confirm the sentonce has
acted as thé approving authority no additional confirmation
s

necessary, "

h

qf hin i

3

"ART. 50, Iiitigation or Remission of Sentences.-—The power to order
the "'scutlon of the sentence adjudged by a court-: sartial shall be
held to include, inter 21ia, the power to mitigate or remit the
whole or any part of the sentence.

"An" unuxfcutcd nortion of scntunc~ uﬁwiﬂ* o by a cnurt-
martial m '
ompetcnt to appu_nu, lor tln cohmhnd, Lxclusivg )f
and the United States Disciplinary Barracks, in which




under sentonce is held, a court of the Id hat imposed the
scntunce, and the same power may be cxercised by superior
militory authority; but no sentonce 3 3d or confirmed by
the President shall bec remittcd or mi d by any other

oss of files by an
officer shall be remitted or mitigated by any authority inferior
to the President, except as provided in the fifty-sccond

AYEIC G vesdsae

"The vower of rumission or rdtigation shall extend to all
uncollected forfoitures adjudged by sentence of court-mpartial,”
"ART. 51. Suspension of Sentonces of Dismissal or Death.--The
authority competent to order the exccution of a sentence of dis-
missal of an officer or a scentence of death may suspend such sen—
tonce until the pleasure of the President be inown, anc in case
of such suspension a cooy of the order of suspension, together with
a copy of the record of trial, shall immediately bc transmitic
to the Presdicnt."

"ART, 52. Suspension of Sentences,--The authority compctent to order
the cxoeution of the sentence of a court-martial may, at the time

of the approval of such sentence, suspend the exccution, in whole

or in part, of any such scntonce as docs not cxtend to death, and
may restore the porson ander sentence to duty during such suspen-
sion; and the .......... the military authority competent to appoint,
for the command, exclusive of penitentiarics and the Unitced States
Disciplinary Barracks in vhich the person undor sentence is held,

a court of the 'sind that imposed the scntonce; may at any time
hereaftor, vhile the sentence is being scrved, suspend the cxecu-
tion, in whole or in part, of the balance of such sentence and
restore the person under sentence to duty during such suspension...."

Manual for Courts-llartial

"Pap, 87. COURTS-MARTIAL~-ACTION—Rcvicwing Authority.

"a, Who is reviewing authority.—The rovicving authority is the
s£ficer to vhom the rccord is transmittod-as provided in 85 and 36.
thc appointin~ authorit27 In his abscnece, however, or where the
command has been othorwisc changed, 'the officor commanding for the

.

time being.t (AW, L6) is the reviewing authority.

e P02
¢ oliicer

"The tofficer commanding for the timc being! is o)
who has succecded to the command of the anpointing authority by
assignmont or othermmise.,..q. ..,

"A réviewing authority can not dclegate his functions as such
to anyonc,
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"b, Powcrs and Dutics.--Gencral,—Approval of a sentence
by the rovicwing authority is oné of the actions vhich rust pre-
cede the exccution thercof (A. '/, 48), and such approval nust be
oxpress, an approval of the findi¢g3 only, for instance, not being
sufficiont,” An approval of the findings and sroccedings is un-
HCCES8ATY s sscnsopsse

"here a sentcnee in exeess of the legzal limit is d'visiblc,
such nart as is lcgal may be approved........licither the reviewing
authority nor any other officer is authorized to add to the punish-
ment imposed by 2 court-martial.......Upon a rochearing no scontonce
in cxcoss of or morc scvere than thc original scntonco shall be
cnforcad, unless the sentence be bascd upon a finding of guilty
of an offcnse not considered upon the merits in the original nro-
ccodings, (L.?. 50i). ilhere only so much of a finding of guilty
of desertion as involves a finding of guilty of absonce without
lcave is approved, and it appears from the rveord that punishment
for such abscnce is barrcd by A, Y. 39, the reviewing authority
should not consider any such a‘EJlCu as s basis of puni3hncqt,
although he may disapprove the scentcnce and order a rchearing.

In this comnecetion it should be rémembercd that absudcu without
lecave is not a continuing offense,

M eseessoThe effect of a particular error within the purvicw
of A, ¥, 37 should be weighed by him in the light of all the
facts as showvn by thc rccord, and, unless it appears to him
that the substantial rights of thc accused werc injuriously af-
focted, hc should disrcgard the crror as a basis for holding the
proceedings invalid, or for disapproving a finding or the
SCNUONCC anis v sisivaivs sisee

Par, 64a,.,.....1If the roviswing authority disagrces with the court,
he may roturn thoe record to the court with a statemont of his
roasons for disagrecing and with instructions to reconvene and
reconsider its action with respoct to the matlors as to which he
is not in accord with the court. To the extent that the court
and rovicwing suthority differ as to a cuestion hich is nirely
onc of law, such as a question as to thc jurisdiction of the
court, thc court will acccde to the vicws of the reviowing
authority; and the court may properly defer to such views in
eny case, The order returning the rceord should include an
appropriate dircction with respeet to procceding with the trial.,
If the revicwing authority doecs not xqsn to réturn the record he
will taks other appropriats action.....ssee.”

"The disanproval of a scntence puts an end to it as a basis of
punishment, and confirmation of a d_sapproval is not reguired in
any case, A disaporoval should be cxpress., Ncithor an acquittal
nor a finding of 'not zuilty'! requires approval or confirsption;
and nolther should be disapproved....eees
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"Thé staff judge advocate will submit a’vrittcn rovicw of
the case, The roview wll include his opinion, both as to the
weight of evidence and any crror or irrcgularity and a speeific
i recormcndation of the action to be takin togéther with his rcasons
for such opinion and recommcndation...eececoess

"Revision and Corrcction of Record.——'A rccord of trial, which
by rcason of some apnarznt omission, crror, or other defcct
appears to bo substantially incomploto or incorrect, or which in
the opinion of the rcvicwing authority shows impropsr action
by the court as to a finding or scatonce, may be-roturnced to the
president of the court (or to the summary court), dirccting tlet
the ¢ourt reconvene for such action 2s may be an»roprinte. See
A, W. 40 for matiers as to vhich a return of a record of trial
for rcconsideration is prohibited. /A. W. 40 'a. An acquittal;
or (b) a finding of not guilty of any spocification; or (c) a
finding or not guilty of any charge, unless the record shows
a finding of guilty under a speciflication laid under that charge,
vhich sufficicntly alleges a violation of some Article of '&r;
or (d) the sentence originally imposed, with c view to increasing

. its soverity, unless such sentonce is loss than the mandatory
sontence fixed by law for the offensc or offenses upon which a
conviction has been had.s.ceeesessl,

iscellancous and Advisory Imstructions,--Appropriate
action should be taken wncre the court has imposed an unwarranted
though legal punishment.......In every case the punishment should
bo graded according to thc circuwastances of the offense....ees..

"The reviewing authority may proporly consider as 4 basis
for mitigation or romission not only matters reclating solely te
cloneney ( e.g., long confincment pending trinl or the fact
that an accomplice turncd Statel's cvidence), but any factors
which properly should have been, bub enparently werc not, con-
sidored by the court in fixing the punishmont......e.s.

"The revicwing authority may proporly weigh the covidence
in detormining his action,

"Ordering Exccution of Scntence; ifitigstion: Rerission;
Suspansions,—-pon ~pproval of a sontence the reviewing authority
may, subjcct to tho provisions of A. '/, 50%, order-thc exccution
thercof unless confirmation is roguired, ZﬁDTdeT, 'when the
authority compctent to econfirm the sontince hns clroady acted as
the opproving authority no additionnl confirmation by him is
reouired.! (A.77, 48)/ The fact thot a sontence invelves 2
loss of files or ronk or other punishment dascribed in 103h
Z:i-_ncluding loss promotion; suspension from rank, command or dut;:?
docs not of itseélf prevent the revicwing authority from ordering
CX3cution. e ces e
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"The power to order the execution of the sentence includes

the powor t0 mitigate or romit the whole or any part of the
scntonce (A. W. 50); but in any case the punishment imposcd by
the sentence as mitigated or remiticd must be included in the
sontonco as imposed by the court and should be one that the
court might have imposcd in the case..........

"To nitigate a punishment is to reduce it in quantity or
cuality, thc gencral nature of the munishment romaining the
same, A sentence can not bc commuted cxcept by the President
or by a commanding gencral empowerad by the Prosident under

J\\. '!r. 50-..0-.0.0

"The action of a roviewing authority in aperoving a sentonce
and simultancously rcemitting a part thercof is logally cquivalent

to aparoving only thc scntence as reduced.

nThe authority competent to order the exccution of 2 sen-
toence of dismissal of an officer, or a sontence of death, may
suspend such scntonce until the pleasure of the President be
known. (A. We 51.)ccecscenes

"As to peniteontiary confinement, 'the reviowing authorities
should designatc =« pcnltentlary as thc place of confinement in
every casc when such action is authorized, unless it appears
that the holding of the prisoner in associatlon 1ith misdemcanants
and military offenders will not be to the detriment of such mis-
demcanants and milit-ry offenders, and that thu purposes of punish-
ment do not demand penitentiary confinement, 1 (90a)

"Forms of Action and Related llatturs.-- The reviewing
authority........will sign in his ovm hand the action taken by
him on the procecedings, his ronk, and tho fact that he is the
commanding officor nnpearing nfter his signature. So also any
supnlementary or corrective action nursuant to a holding of
the bodrd of review and The Judge Advocate Genoral under Al W,
501 must be signed by the revicwing authority personally....e...

"d, Orders and rclated motters.—— An order promulgating the
result of a trial by geacral or special court-martial, while not
nceossary to the validity of the trial, will be issucd whether
such result wos an acouittal or othervisC....seeees

"The order will be of the date that the revicing or confirm-
ing suthority takcs final action on the case, The order will
state the date upon which the scntcnca was adjudged by the court.

nihen A rehearing is dirscted, neithor the action of the courd
at the former procceding nor the action of the revicwing or con-
firming authority thoreon will be published in orders, but the
court-martial ordcr promulgating the final action in thu case will
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in a separatc paragraph publish such charges and specifications

at the formcr hearing as may not have been referred for rehearing,
togethor vith the action of the court and reviowing ~uthority
thercon."

"Pap, 89. COURTS-HMARTIAL—ACTION—Ordering Rchearings,— ihen the
President or any revicwing or confirming authority disapproves

or vacates a2 sentence, the exccution of which has not theretofore
been duly orderced, he may authorize or direct a rchearing, Such
rchearing shall take place before a court composed of officers

not members of the court which first heard the case. Upon such
rchearing the acensed shzll not be tried for any offense of

wh%c? he s found not guilty by the first court, (Sec A. W,
G508, ) s nnanet

Public Law 759—80th Congress, Chapter 625, 2D Scssion

naw

SEC, 223. Article 47 is amended to read as follows:
ACTION RY CONVINING AUTHORITY.—

JUDGE ADVOCATSS : CHANWELS OF COITUNICATION.—

. spartment 111 be
assigned as pres by The Judge Advoc-te General aftor appro-
priste consultations vith commnnders on vhosc staffs they may
sorve; nnd The Judge Advocate Gencral or senior mombers of his
staff will nake froquent inspcctions in the ficld in supervision
of the administration of nmilitary justice. Convening authoritics
will nt all times comrunicate dircetly with their staff judge
advocates in mattors relating to the adninistration of military
justice; and the staff judge ndvocnte of any command is authorized
to commmnicate dircetly with the staff judge advocate of 2
suporior or subordinate commend, or with The Judge Advocate General.

"b. REFERENCE FOR TRIAL.— Before dirccting the trial of
any chorge by general cowrt-martial the convening authority will
refer it to his staff judge advocate for consideration and advice;
and no charge will be referred to 2 genoral court-martizl for
trial unless it has been found that a thorough rnd impartial
investigation thereof has been made a8 preseribed in the preced-
ing article, that such charge is legally sufficicnt to allege an
offonse under these articles, and is sustained by evidence indi-
ecatod in the rcport of inwvestigation.

ne, ACTION ON RECORD OF TRIAL.— Before ncting upon 2 record
of trial by genmeral court-martinl or military cormission, or 2
record of trinl by spccizl court-martiel in vhich = bad-conduct
discharge has boen ndjudged and approved by t he ~uthority ~ppointing

-~

the court, the revicwing authority vill refer it to his staff judge

Sart,
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ral for revieow and

advocate or to The Judge Advecate Gene
poroved cnlu:: upon Pﬁﬁvic-

advice; and no scntencc shall be a

tion urtthwl thed beyond reasonable doubt of an
punishable by thosc articles, and unloss the record
has beon found 1logally sufficiont to support it.

"d, APPROVAL,— Ho sentence of a court-martial shall be
carried into execution until the same shall have been approved
by the convening authority: “orlded, That no sentence of a
special court-martial including a bad-conduct discharge shall
be carried into execution until in addition to the approva
of the convening authority the same shall have been approved
by an officer authorized to acpoint a general court-marti-1,

"e. WHO MAY EXERCISE.— Action by the convening authority
may be taken by an officer commanding for the tine being, by
a successor in command, or by any officer exercising general
court-martial jurisdiction,

*f, POVERS INCIDENT TO POIER T9) APPROVE.— The power to

approve the sentence of a court-martial shall include—

(1) the power to approve or disapprove a finding
of guilty and to approve only so ruch of a finding of
guilty of a particular offense as involves a finding of
guilty of a less 2r included offense:

(2) the power to aporove or disapprove the whole
or any part of the sentence; and

"(3) the power to remand a case for rehearing under
the provisions of article 52."

"SEC, 228, Article 51 is amended to read as follows:
"ART. 51. MITIGATION, REITISSION, AND SUSPENSION OF SHNTTHCES,—-

"a, AT THEZ TDME ORDERTID EYECUTED,~-- The power of-the
President, the Secretary of the Department of the Army, and any
reviewing authority to order the exscution of a sentence of a
court-martial shall include the power-to mitigate, remit, or
suspend the whole or any part theroof, cxcept that a death sen-
tence may not be suspended........ The authority which sucosends
the execution of a sentence may restore the person under sentence
to duty during such suspension; and the dcath or honorable dis-
charge of a person under susnended sentence shall operate as
a complete remission of any unexccuted or unrcmitted part of such
sentence,

"h, SUBSEWENT T0 TEE TUE NRDIRED DICUTE

(1) Any unexccuted portion of a sentence other than-
a sentence of death, including all uncollected forfeitures,
adjudged by court-martial may be mitigated, rcmitted or
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suspended and any order of suspension may be vacated, in
whole or in part, by the military authority competent

to appoint, for the command, exclusive of p¢nitontiarics
and the United States disciplinary barracks, in which the
person under sentcnce may be, a court of the kind that
imnosed the sentenez, and the same power may be exsreised
by superior military authority or by the Judgc Advocate
General under the direction of the Sceretary of the
Department of the Armyi...seecesceises

"(2) The power to suspend a scntenee snall include the
power to restore thé person affccted to duty during such
susp:nsion...........“

"SEC. 229, Article 52 is amended to rcad as follows:

"ART. 52. REHEARIHGS.—'hen any reviewing or confirming
authority disapproves a scntence or when any sentence is vacated
by action of the Board of Review or Judicial Council and the
Judge Advocate Gencral, the revicwing or confirming authority
or the Judge Advocate f.?cnc‘"a.'| may authorize or direet a rchearing.
Such rechearing shall take place before a court-martial composed

. of members not members of the court-martial vhich first hecard
the case, Upon such rchcaring the accused shall not be tried
for any offense of which he was found not puilty by the first
court-martial, and no scnicnce in excess of or nore scverc than

+ the original scntence shall be enforeced unless the scntence be
.based upon a finding of guilty of an offionse not considered upon
ithe merits in the original proceeding.”

"SEC. 210, Article 13 is amended to recad as follows:

"ART. 13, SPUCIAL COURTS-MARTIAL.—- .e.esyv-....Provided, That
subject to approval of the sentence by an officer oxercising general
court-martial jurisdiction and subject to appellate review by
The Judge Advocate General and appellatc agencics in his office,

a special court-martial may adjudge a bad-conduct discha '7e in
addition to other authorized punishment ........."

IT. Navy Provisions

1. Articles for the Government of the Navy

"ART, 32. Exccution of scntznce of summary cowurt,—— Ho scntonce of

a summary court martial shall be carricd into exccution until the
oroccedings and scntence have been aporoved by the officer ordering
the court, or his successor in'office, and by his immcdiate
supcrior in command: Provided, That il the officer ordering the-
court, or his successor in office, be the scnior officer present,
such SJntuHCb may be carricd into execution upon his approval
thorcof, subjoct to the provisions of article 54(b).»
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"ART, 33. Recmission of sentence,— The officer ordering a summary
court martial shall have power to rcemit, in part or altogether,
but not to commute, the scntence of the cowrt. And it shall be
his duty oither to remit any part or the wholec of any sentence,
the cxecution of which would, in the opinion of the surgeon

or scnior medical officer or board, given in writing, produce
sorious injiry to the health of the person sentenced, or to
submit the case again; without dclay, to the same or to another
summary court martial, which shall have power, upon the testi-
mony alrcady taken, to remit the formor punishment and to assign
somc othér of the authorized punishments in the place thorcof

RO R )

"ART. 54. (2) Remission and mitigation of sontonce.— Every
officer who is authorized to convene a general court martial shall
have power, on revision of its proccedings, to romit or mitigate,
but not to commute, the scntence of any such court which he is
authorized to approve and confirm.........

n(b) Power of Seérctary of Navy over proccedings and sentences
of courts martial,— The Secrctary of the Navy may sct aside
the proccedings or rcmit or mitigate, in whole or in part, the
scntence imposed by any naval court martial convenced by his

[) o[« () SUTHEEPESRAPL

TART. 64. (d) Approval of sentence of deck court.— All scntonces
of deck courts may be carried into cffect upon-approval of the
convening authority or his succossor in office, vho shall have

full pewer as reviewing authority to romit or mitigate, but not

to commute, any such sentiénce and to pardon any punishment such
court may adjudge; but no sentence of a deck court shall be
carried into efféet until it shall have been so approved or

it gateodsy olues o

"(f) Records of procccdings; filing and reviow.-- The records
of the procecdings of deck courts shall contain such maticrs only
as arc nccessary to cnable the revicwing authoritics to act intell-
igently thercon, cxcopt that if the perty accuscd demands it
vithin thirty days after the decision of the deck court shall
become lmovm to him, the entire record or so much as ho-desires
shall be sent to the reviewing authority.- Such rocords, after
action thercon by the convening authority, shall be forwarded
dir-eetly to, and sh2ll be filed in, thc officc of the Judge ;
Advocatc Ceneral of the Navy, where they shall be reviewed, and,
when necessary, submitted to the Scerctary of the Havy or his
BCEIMeovsvnann’

. 2. Naval Courts and Boards

"SEC. 471, 'Revicwing authority! defined.— Any officcr to whom
the procecdings of a court martial are rogularly submittczd for

review in accordance with law is a roviewing authority. ......"




"SEC, 458. Revision must tf befor
the record of & c:urt martial the
oceced 2t once to examine it ia oxder ¢
rovision, if such course be n ecessarr
the courteseeessss?

"SEC., 459. Scntence not cffective until approved.— HNe scntence
of a court martial may be carried into oxceution until the entire
proceedings have becen revicwed and the sentence duly approved

in accordance ith la ﬂ........T“c aporoval of the convening
authority of a gencral court martial is sufﬁkggigﬁj uxcypt for
sontonca;uxtundLng to dcath or to dismissal of a commissionced or
varrant officer. VWhen the confirmation of a sentonce requires
the approval of higher authority, the rccord should be forwarded
to the noxt higher roviewing 1uthfr1ty by the convening authority
with his approval cndorsed thoreon,

"There confinemcent has been adjudged, it shall takg effcct
from the date of approval of the sentence by the highost reviowving
authority rcquired by law to approve it, exc that where the
accuscd has been previously scntence i
offense, thc confinemont shall not
former sentoence has been served, nor
ad judged, be exocuted until both sentonces

SEC, 472. Iiatiocrs to bo specia y 1sidercd by the reviewing
- ing 1yeeeees0eothic following

-L
\.n
hou d D- ﬁSldurLQ:

(a) Objections to jurisdiction of the court,

(b) Objecctions to the charges or to the specifications
unless made at the trial, except wherc a charge or
specification fails to state an offcnse.

(c) Sufficiency of ovidence to sustain the findings of
a court.

(d) A1l objections made at-the time of trial and rulings
of the éourt thercupon, especially if adverse to Th

accuscd,

If there has E stice the ding
of the court at aside or mow tris 1 ‘.zrt
becausc of to defects which do not

affoct the ezbst : i ICONSBU e soves sives

>d

"SEC, 4723. Action of rovicwing authority on acquittal.—- Ho action
shall be taken by a reviewing authority whieh purports to abprove
disapprove an acquittal or finding of not guilty or not proved...e.

"ihere the casc is deemed to be illogal because of o juris-

dictional dcfect or a fatally dejfective specifica tlor}J the roviewing




-
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authority shall so state in his action apon the record for con-
ideration of the Secretary of the Havy, who is empowered to set
side the entire proceedings,"

[

u"SEC, 473. Power of reviewing authority: Retuming record.—— The
pover of & convening autherity in returning any record to the court

is limited to a revision of its findings or sentence or the correction
of clerical errors or omissions in the record of oroceedings, and,

in the event of the court!s adhsrence to its former conclusions, to
disapproval of such action.........'hen the nroceedings, findings,

or sentence of & court are illegal, the convening authority should

set them aside...cecevsseatt

.
a2

n"SIC, 47L. Same: ‘hen he is not to return record.-- Unless speci-
fically authorized by the Secretary of the Navy in each case, no
authority will return & record of trial to any court for reconsidera-
tion of (a) an acquittal, (b) a finding of not guilty to any speci-
fication, or (c) the sentence originally imposed with a view to
inéreasing its severity, and no court in any proceedings in revision
shall reconsider its finding or sentence in any particular in vhich
a return of "the record of trial for such reconsideration is herein
prohibited.ceeesss"

"SEC. 475, Same: Remitting or mitigating sentences,-- In cases
where the proceedings rust be aporoved both by the convening
‘authority-and higher revicwing authority before the sentencc becascs
effective, and where the convening authority has mitigated the sen-
tence imposed by the court, the action of the higher authority is
limited to the sentence as mitigated.....vveve

wArticle 54 (a), A.G.N,, extends only to such sentences as the
convening officer is authorized to approve and confirm, and has
no anplication where the punishment of dismissal or loss of life,
réquiring confirmatién by the President, is adjudged. (Bishop v,
U. Sy 197 U, S, 341.)"

"SEC, 476, Same:Conditional reomission [?robatiog7.-- Sentences
not involving death or dismissal may, in the discretion of the
convening or reviewing authority, bé conditionally remitted in
lieu of being summarily executedyeeescoss”

WSEC. 477. Same: Ordering new trial.,— If the court was without
jurisdiction or if none of the charges or spacifications alleges
an offense, the reviewing authority should disapprove the proccedings,
findings, and sentence and convene a ncw court for the trial of the
case. The now trial should be had upon the same charges and speci-~
fications, unless thc disapproval is based on fatal defects therein,
in vhich event, new charges and specifications should bc drawn
correctly sctting forth the offcnscs intended to be charged at the
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previous trial, provided that such new chargés and specifications
are not barred by the statute of limitations.

«» if the record discloses errors to the substantial
injury of the accused and timely objection was made by him at the
trial, the reviewing authority before acting upon the record should
afford the accused an opportunity to request a new trial, provided
the record irrespective of the erréors disclosed is sufficient to
sustain the findings of the court.......New trial being granted,
the procecdings, findings, and scntence of the previous trial should
be set aside,"

"SEC. 478, Effect of disapproval,-— The disapproval of thec sentence
of a court martial by the revicwing authority is not a mere cxpression
of "disapprobation, but has the legal effect of entircly nullifying
it-ll..lll..'l

"SEC, 479. The reviewing power, as well as thc convening power, of a
court martial vests in the office, not in the person, of the authority
so acting, Thus, whon the reviewing power is vested in the convening
authority and the officer who has ordercd the court has been relicved
or is absent, it is competent for his successor in office, whether
tomporary or permancnt, to act as reviewing authority."

"SEC. 480, Same: lay not be delegated to inferior,-- The rovicwing
suthority cannot dclegate to an inferior or other officer his
function as rcevicwing authorify as conferred by the Articles for the
Government of the Navy.eeeoees”

"SEC, 481, Commutation of sontences.-— The power to commute scn-
tences, that is, to change the naturc of the punishmont, is vestéd
in,......the Secrctary of the Navy by Article 54 (b), AGN........s
In summary cowrts-martial cases, the immediate superior in command
has thc same power as that vested in the convening authority by
Article 33, AGN, which is in terms confined to rcmitting the whole
or a part of the sentence adjudged by the couit and does not
include the power to commute a2 sentence; .....

"SEC. 483, Supcrior authority mey roturn record for revicion,
provided court has not becn dissolved.-- The court cannot, after

it has once duly complcted and forvmrded the record, recall it for
modification, nor can the convening authority, after he has-acted
upon the record and forwarded it: But 2 supcrior authority, rcquired
by law to review thc proceedings, may rcturn the rccord to the con-
vening authority, requesting that the court be rcconvencd. This

may not be done, however, in contravention of Sce. L7L."
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2. Proposed Navy Bill
"SEC, 39. Article 53 is renumbered as Article 39 and amended
to read as follows:

WART; 39. (a) Every punishment, except death, dismissal,
discharge, or reduction in rank or rating, imposed by the sentence
of a general court martial shz=ll be exceuted upon announcement
of the sentence by the court: Provided, That reduction in rank
or rating shall be cffective upon the date of the forwarding of
the record of procecdings by the convening azuthority to the Navy
Department without having rcmitted or suspcnded the reduction in
rank or rating: Provided further, That a discharge shzll be
exccuted only after confirmation by the Secretary of the Navy or
of other authority duly appointed by him; that 2 dismissal shall
bé executed only after confirmation by the Prcsident or, wvhen
cmpoiered oy the President, by the Secretary of the Navy; and
that a punishment of death shall be exccuted only a2fter confirma-
tion by the President.

"(b) The convening authority of any court martial shall have
the pover to remit or mitigate, but not to commute, the punishment
imposed by thc sentence of any court mnrtial convencd by him,

#(c) Every punishment imposed by the sentence of 2 summory
court martial, except discharge or reduction in rank or rating;
or of a deck court martial, sxecept reduction in rank or rating,
shall be-executed upon announcement of the sentence by the court:
Provided, That a discharge shall be executed only after confirma-
tion by the Secretary of the Navy or of other authority duly
appointed by him: Provided further, That reduction in rank or
rating sholl be executed upon the dnte of forwarding of the rccord
of proceedings by the authority cxercising the power of logal
review to the Navy Department vithout having romitted or suspended
thoe reduction in rank or rating,

"(d) The officer cmpowered to convene general courts martial

who is next senior in the chain of commnand to 2ny convening
authority of summary or deck courts mnrtial shall be the reviewing
authority as to legnlity of the procecdings, findings, anc scntcnces
thercof, if such revicwing authority bc prescnt or found by the
cenvening authority To be reason~bly available: Provided, That

if such revicwing cuthority be not present or found to be so
avail-ble, the convening authority sholl-reviow the records of such
courts as to logality: Provided further, That the revicwing
asuthority shall have thc power to sct aside the proceedings,
findings, and sentcnce or to romit or mitigate, but not to commute,
the punishment imposed by the sentence of ‘any such summary or

deck court martial: And provided further, That the power to

sct aside shall include the nower to approve only so much of a
finding of gzuilty of 2 particular offcnse as involves a finding

of guilty of an offensc of which the accused mizght hnave been
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convicted under Art, 28 (3) (2). [Eesser and included offense,
or attempt of either or lesser but not included offense;7

"(e) The proceedings, findings, and sentence of every general
court martial shall, and of any other court martial may, be reviewed
as to legality in the Office of the Judge Advocate General of the
Navy: Provided, That the Judge Advocate General of the Navy shall
have the power to set aside the proceedings, findings, and sentence
of any court martial: Provided further, That the power to set aside
shall include the power to approve only so much of a finding of
guilty of a particular offense as involves a finding of guilty
of an offense of which the accused might have been convicited under
Art, 28 (a) (2).

n(f) The sentence of every zeneral court martial and of such
other courts martial as may be designated by the Secrctary of the
Navy, shall, under such regulations as the Secretary of the Havy
may prescribe, be reviewed by a ¢lemency board appointed by the
Scerctary of the Navy: ‘Provided, That such clemency boards shall
have the power to remit, mitigate or commute the sentence, in whole
or in part, imposed by any naval court martial except a court
martial convened by the Secretary of the Navy or by the President,
in which case like powcr shall repose in the convening authority.

n(i) No record of proceedings of a court martial shall be
rcturned to the court for the purpose of reconsidering a finding of
'not proved! or 'not guilty' or for reconsideration of a sentence
with a view to increasing its severity. .cceeececees

Articles 32, 33, 5L, 64(d), and 64(f) arc ropealed,

III. Differences

1. Duties of The Judge Advocate General

Assignment of 3taff Judge Advocates; Channels of Communications.

There is no provision in the Navy bill comparable to A.W. 47(a)
which provides for the assignment of staff judge advocates by the
Judge Advocate Ceneral and authorizes direct conrmunications between
the staff judge advocate and the convening authority, the staff judge
advocate of a superior or subordinate command, or with The Judge
Advocate General,

2. Action by the Convening or Legal Reviewing Authority

A, Vho May Exercise Reviewing Power

i. Distinction Between Cl=mency and Lezal Review

The basic power vested by the new Articles of War in the convening
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authority to review any case as to legality or clemency has remained
substantially the same, except that no sentence of a special court
martial including a bad-conduct discharge shall be executed until

in addition to the approval by the convening authority the same shall
have been approved by an officer exercising general courts martial
Jurisdiction who shall be vested with the same power 25 the convening
authority to act upon the sentence. (A.iI. 47 (d) (£)). Under the
proposed Navy bill, the convening authority is divested of his powcer
of legal review, but retains his right to clcnenc' review, As pro-
posed, the power to review the legality of all general courts martial
sentences is vested in The Office of The Judge Advocate General;

and in summary and deck courts martial casecs, it is westec in the
officer senior to the convening authority who exercises general
courts martial jarisdiction, The latter's power includes clemency
review. However, when the President or Secrctary of the Navy is

the convening authority, each shall also excrcise the power of

legal rcview.

ii. Absence of Reviewing Authority

Under the provisions of A,W, 47(e), any action that may be
exercised by the convening authority may be taken by his successor
in office, whether tcmporary or pormanent, or by any person zxer-
cising gencral court-martial jurisdiction, Although there is no com-
parable provision in the Navy bill, Sec. 477, NC&B, provides a similar
rule, Hovacr, when the legal reviewing authority of a summary or
or deck cases is abscent or unavailable, the convening authority shall
also exercise the power of legal review. (Art., 39d.)

Proe-Trial Procedure

Action on Charges

It is provided in A.7, 47 (b) that before any charge will be
certified to a general court martial for trial, the convening
authority will refor the matter to his staff judge advocate for ad-
vice and consideration; ascertain that an investigation has becn
pcrformed as preseribed by law, and that the report of the investi-
gation c¢stablishes a prima faecic casc. There is no corresponding
provision in the Navy bill, i/ith respect to pre-trial investigations,
Scc. 342, NC&B, requires a carcful inguiry nrior to any crart martial
proceeding., (Sce C.S., A.W, 70.) Thore is no requirement, however,
thzt the cherge shzll be reforred to a legal officer for advice.

Predepartmental Revie

i. Action on Record of Trial

A.W. L7 (¢) reguirces that no sentence shall be approved unless
the conviction is established beyond a reasonable doubt and the




record has been found legally sufficient; nor shall the reviecwing
anthority act upon any trial rccord of a gencral court martial,
military commission, or a special court-martial in which a bad-
conduct discharge has bcen approved by the appointing authority
until he has referred the case to his staff judge advociate or

The Judge Advocate General for consideration and agvice.

"Although there is no corresponding provision in the Navy
bill, Art. 39 (d) and (e) rcquires legal roview of all court
martial scntences., Legal review, 2s herein required, mayr include
revicw as to legal sufficiency of the trial record zs well as
examination of the rccord a2s to whether the cvidence is sufficient
to sustain the finding of the court. However, there is no reguire-
ment that the record shall be referred to a legal officer,

ii. Approval of Sentence

Under the new Army code, (A.W. 47 d), all scntonces that do
not require confirmation shall be carried into cxccution upen approval
of the convening authority except that no scentence of a2 special
court “martial which includes a bad-conduct discharge shz2ll be cxecuted
until, in addition to the approval by the convening authority, the
same shall have been approved by an officer cxercising general courts
martial jurisdiction, and rcvicwed by The Judge Advocate General and
appellatc agencics in his office. (Art, 13,)

On the other hand, it is provided in Navy bill (Art. 39 (a) (¢)).
that all sentences shall be self-exccutory except in cases requiring
confirmation or whire a reduction in rank or rating has b.on adjudged;
the latter shall take effcet when the récord is forwarded to the
Navy Department by the proper asuthority.

iii. Powers Incident to the Power to Review

(a) Power to Approve

The power to aprrove or disapprove any scntence prior to
departmental rcview rcsts solely in the convening authority, except
that where a bad-conduct discharge has been ajudged by a special
courts martizl, additional approval shall bc requirced by an officer
excreising general court martial jurisdietion., Under the provisions
of the proposed Navy bill, (Art, 39 (d) (e¢)), thcre is no substantial
difference in how the power is exercised. However, it is not
generally excrcised by the convening authority. (Sce par, 2i above.)

(b) Power to Order a Rehearing

—_—

Under the provisions of A.W. 52, a rchearing may be ordere
by the convening authority when ho disapproves the sentonce or when
the sentence has been vacated by a superior power; and where a
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bad-conduct discharge has been adjudged by a special ecourt martial,
the power to order a rehearing shall also vest in an officer
exercising general courts martial jurisdiction, Althor-h there is
no comparable provision in the Navy bill exactly in poiunt, it is
presumed that the ability of the legal reviewing authority (Art.
39 (d) (e)) to "set aside the proceedings, findings, and sentence®
includes the power to vacate the proceedings for the purpose of
granting a new trial.

There is no substantial difference between an Army
"rehearing” or a Navy "new trial", except that in the Navy,
Jeopardy may attach after the proceedings in a former trial have
been carried to an acquittal or conviction, notwithstanding any
action by the reviewing authority; whereas in the Army, jeopardy
does not attach until the reviewing authority, and, if there be
cne, confirming authority shall have taken final action. (Sece
6.9, AN 52.)

(¢) Clemency Power

(1) Who may exercise

In the Army, the convening authority is empowered to
grant clemency. However, it is believed that the power is limited
to those cases not requiring confirmation, In the Navy, the power
may be excrcised by the convening authority and the initial legal
revicwing authority of a summary or deck court martial, However,
it is not clear whether clemency may be granted in cases requiring
confirmation by the President or Secretary of the Navy. (39.(a)

(4)).

(2) Mitigation, Remission, and Suspension of Sentence

IExcept as above stated, both-systems provide that
the power of clemeéncy extends to mitigation, remission, and suspen-
sion of sentences, but does not include the power to commute except
in cascs wherein thé President or Sccrotary of the Navy is the
convening authority. However, neither the President nor any
authority in the Army may suspend (probation) a sentence of death,
This rule is probably true in the Navy, notwithstanding there is
no provision to the contrary. (Sec, 476, NC&B.)

(3) When Clemcncy May be Exercised

In the Army, the authority competent to cxercise
clemency may do so at any time providing the person convicted has
remained subject to the command of the person so acting, In the
Navy, clemcncy may be cxcreised only whon the trial rceord is in
the possession of thc authority competent to act in this rcgard.
However, there arc differcnces of opinion whcther this rule is appli-
cable to the Secrctary of the Navy after he has acted upon tho record,
(33 Cornell Law Journal 226.)

(d) Revision of Proceedings

See C,S5., A.7, 30 as to when proccedings of a court martial

may or may not be rcturncd for rcconsideration.




Action

Charge

Approval of Sentence

Exccution of Sentcnce

Clemency

Rehearing; New Trial

Action
Wlho rcviecws

Approval of Sentence

Clemency

Rchearing or New
Trial

AWe LT3 51, 52' in part,

Chart A
GENERAL COURTS MARTIAL

Predepartmental Review

CONVENINGC
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UTHORITY

Army

Ordcrs trial;
trial investigntion and
advice from SJA prior to
trial, SJi appointed by
J."\G.

al:
st

L

Hay approve or disapprove
all or pert; rcoquires
advice from SJA or JAG
prior to acting on the
rcecord.

Upon approval unless con-
firmation requircd,

1fay mitigate, remit, or
suspend, except suspend
death sentence, at any
time subject to retention

of jurisdiction over person

convicted. (7) whether he
can do so when scntence
requires confirmation,

Rchearing may be granted

upon vacation or disapproval

of scntonee by C.A. or
higher authority.

of final rcview,

cquircs pro-

Jeopardy
may attach upon completion

Navy

Orders trial; docs not
require prc-trial in-

vestigation or advice

from legal officer.

No powcr to set aside.

Sclf-cxecutory unless
confirmation rcguired.

liay mitigate or remit
only when in posscssion
of rcecord. (?) whether
he can do so when
sentence requires
confirmation by
President or Scelav.,

No power to award
new trial,

REVIEWING AUTHORITY

Usually convening authority.

above.

above,

shove,

J.a‘k.G.

lay set aside or
approve all or part.

lo powcr, .

Substantinlly same,
except entitled "new
trial.” Jeopardy my

attach upon acauittal
or cnnv%bt?on.‘
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Chart B
SPECTAL, SUITIARY AND DECK COURTS-MARTIAL

Predepartmental Review

CONVENING AUTHORITY

"otin “rm Navy
Action i Navy

Charge Orders trial,
Approval of Sentence Iay I or disapprove No power to set
Will rcf r trw“

Lxecution of Sentence Upon approval except soen- Self-cxecuts
tence including BCD. when sentence
reduction in rant
r.tlng, or BCD.

g, remt or sus-
1y t_rc subject
of jurisdic-
person convicted., whuthsr he ea
when sentence r;qdi
confirmation by
Secllav,

5. Rehecaring; New Trial  Rchearing may be granted No power to award new
upon vacetion or disapproval  trial.
of sentenée by C.A. or higher
authority, Jeopardy may attach
upon final roview,

REVIEWING AUTHORITY

The convening authority. Officer scnior to C.A.
When sentence includes BCD exercising GCM
additional approval required — Jjurisdiction.

by an officer excrcising

GCH jurisdiction.

Approval of Sentence  As zbove,

Clemency above,

Rehearing; New Trial 1S above, Substantially same,
except cntitled 'new
trial." Jcopardy
may attach upon ac—
quittal or conviction.
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IV. Recormendzations

- -

The licGuire, Whitc, Navy JAG, and Ballantine rccommendations
arc covered by the Keeffe Report,

"B. Commcnts on Present Procedurc:

n.is

ithout question, the review by the convening authority under
the prescnt system affords substantial protecction to the accuscd.

It provides a means of detecting errors in the trial and of correcting
excessive sentences. If the errors arc substantially prejudicial,

the proceedings can be disapproved or sct aside and 2 new trial
granted or offered, If the scntence is not excessive, the convening
authority can-reduce it by way of clemency, or he can cxtend clemency
in other Wiays, such as by remitting the sentonce conditionally on
probation, If the sentcnee is excessive, the convening authority can
reduce it, Furthermorc, the review is obligatory and is therefore

in the nature of an automatic appeal granted to cvery accused, rcgard-
less of vhether he requests it., ,........

"On the other hand, there arc certain objections to the system
of initial revicw by the convening authority vhich must be considered.
These may be summerized as follows:

"(i) The roviowing authority is usuzlly the same officer who
convened the court and referred the case to trial, Therc is a certain
anomaly in having the same officer review a .casc which he has considered
at some length before it went to trial. It is humanly impossible
for a person, no matter how high his purpose, to dissociate himself
from his prior actions and opinions on a particular mattcer and to view
it later as though he were sceing it for the first time. This is
recognized in the rules which prescribe the gualifications for members
of courts-martial, and in the rules followed everywhere wi 2 respect
to disqualification of judges in civilian appellate courts. It is
anom2lous not to rccognize it in thec single case of the authority who
reviews court-martial cases,

"Thiz is not to imply that convening authoritics in revicwing
cases have acted unfairly, In over 2,000 cascs rcviewed by it, the
Board found no evidence or indication that this was the case., If
anything, naval reviewing nuthoritics have probably leancd over back-
ward in their desiré to be scrupulously fair to the accusced vhose
cascs theoy roviowed, Byt it is a difficult position in which to place
anyone, cspéeially one who is in the position of a judge administering
justice.




"The difficulty is not cured by requiring that the case be
referred to a2 legal officer for his opinion, For exactly the seme
problem presents itself., The legal officer who reviews the-case
is usually the samc officer who studied thc casc beforchand,
draftcd the charges, and recommended trial in the first place,

"(ii) The reviaw of 2 court-martial case is not really
analogous to an appeal, Although counsel for the accused has the
privilege of submitting a brief, he does not ofton do so, and rarely,
if cver, rcsorts to oral presentation of the case to the convening
authority or his legal officer., Although theoretically each objee-
tion to cvidence nnd rulings of the court is weighed as though on
appeal, and the record is carcfully scrutinized for jurisdictional
or other error, it is difficult, on such 2 procedurc, to dctect all
the errors which may cxist, somctimes scrious oncs,

"(iii) The practiesl result of the present systom is that the
revicwing authority, rather than the court, fixes the scntence,
Theorctienlly, the court ean imposc whatever sentcenece it deems fit,
But it is directed to imposc a sentence 'commensurate with the
offense! and to leave matters of clemency to the reviewing authority.
Of coursé the members of the court may, and frequently do, rccommend
clemency. Occasionally a court invades the revicwing authority's
prerogative of clemeney, But in the vast mojority of cases the court
mercely fixes a maximum limit to the sentonce, 2nd the sentence is
actually set by the reviewing authority, within that moximum, The
clemency extended by the reviewing authority ja most casces consists
merely in reducing the sentence to something approaching what it
should have been in the first place. .........

"(iv) The convening authority's power of review carrics with
it a large measurc of indirect control over the court and its actions,
If the convening authority docs not agrec with the- findings of the
court, or belicves that the sentcence is inadequate, cven though-
he may be powcrless to change the result in the particular case, he
can express his opinion in his action or in a lctter to the court,
This cannot but have its cffeet on subsequcnt cases, The more knowl-
cedge that it can takc place is apt to influence a court, without any
expression of disapprovzl or non-concurrconce ever being made by the
convening autherity,

"C. Proposals by Others for Hodification of Procedure on Initial
Revicw:

"It is belicved that the above are defects in the present system
of review by the convening authority which descrve carcful attention,
They arc not curcd by subscquentdepartmental revicw, nor would they
be cured by improving that revicw. For of nccessity, subscquent
departmental review leans heavily on the action of the coi 't and the
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initial reviewing authority, They are the parties closest to the
accused, the offense, and the scene, A strong presumption in favor
of correctness and regularity in the initial proceedings exists,
and is bound to exist, under any system of higher appellate review,
The same is true of the civilian courts, It is submitted that the
true solution is to improve the initial processes, and not to rely
on subsequent review to correct deficiencies therein.

"Nor will palliatives solve the problem. The proposal has
sometimes been made that the reviewing authority be prohibited from
criticizing a court for its action in a particular case. Obviously
this deals with only a surface manifestation, and fails to get at
the heart of the difficulty,

"In view of the difficulties which have been pointed out above,
it is proposed to review briefly scme of the suggestions which have
been made for nodifying the system of initizl" revicw, Among these
are:

"(i) Retention of the present system of requiring approval or
confirmation to make a sentence effective, but moving the process
up on echelon, or otherwisé scparating the reviewing officer from
the officer ordering trial,

"(ii) Abolishing the initial review altogether, and making
the court's sentence self-executory, subject however to being set
aside by a Board of Review or other highcr authority.

"The first method is followed to a limited extent under the
present Army and Navy systems. In those cases reouiring confirmation,
the convening authority's rccormmendation of approval is not sufficient
to execute the sentence, but the sentence must also be confirmed by
higher authority. The result is that in this important type of case
a further revicw by another authority is superimposed on the review
by the convening authority.

"However, the effectiveness of this is limited by the fact that
only a limited class of cases is subject to extra review, Even in
this type:-of case, the record is first revicwed by the convening
authority, whose recommendations necessarily carry great weight,

And in those cases in which the convening authority is also the
confirming authority, the same objecctions made to review by the
convening authority are equally applicable,

"The British have gone a little further along the path of °
scparating the convening authority from the reviewing authority.
Under the British Army system, every court-martial sentence must
be confirmed before it is ordered exccuted: In a general court-
martial case, the confirming authority may, but nzed not, be the
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same officer as the convening authority, As a2 rule, warrants giving
power both to convene and to confirm the findings and scntence of
goneral courts-martial are issued only to certain officers in India,
the colcnics, and on active service. .ecececovesrs

"The other approach to the problem is to eliminate the reviaw
by the convening authority, and-to make the sentence of the court
self-cxccutory, subject however, to higher departmental review,
This was the proposal of the Chamberlain Bill, but it was not adoptcd,
It is also the rule in the French systom, under which the findings
and sentence of the court are final, subject to a limited right of
appcal to conseils de revision. .c.ecesees

"The Report of the Gencral Board, Europcan Theater, on the
Administration of lilitary Justice docs not specifically-discuss the
question of review by the appointing authority. It does, howcver,

&

make the following obscrvations about command control of court-
martial proccedings gencrally:

"55. Command Control, Opinion of judge advocatces who
answered the questionnairce distributced by The Gencral Board,
or wore personally interviewed, is cmphatic that there was
too much command interfercnee by the appeointing authority in
the functioning of courts-martial in the Zuropcan Theater of
Operations, Contrel-of courts-martial was aticmpted, and
largely accomplishcd, by letters of non-concurrcnce, admonition
‘and 'instruction:! by personal discussicens with the court;
and by changes in the detail for the court. It was rare vhen,
in time, courts did not rcach results, particulerly as to sen-
tences, desired by the appointing authority.

"a, This lack of confidence in the independence of the
courts contributcd to cause only 39 pcr cent of the judge
advocates who voted on tho question to favor allowing courts,
under the present system, to fix the sentences, and some of
these would forbid comment of any kind on the findings or
sentcnee by the appointing or other command authority, The
ma jority of the negntive 61 per cent on’ this question favor
an independent scntencing body answerable dirccetly and only
to the theater commandcr or to the Assistant Judge Advocate
General with the theater., About 18 per cent believe that
general courts-martial should be completely scparated from
the command; others would have scntence fixed by the law
member, whose command responsibility would be dircct to the
Assistant Judge Advocate CGeneral for the theater of oerations
instcad of to the roviewing authority.
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fileither the Ballantine Reports nor the McGuire Report-mention
the important question of review by the convening authority, except
insofar as the first Ballantine Report touches upon it in making
its recommendations for decentralization, The first Ballantine
Report did recommend that greater power and responsibility for the
fixing of the sentence be granted to the court, but made no corres-
ponding recommendation irith respect to the powers and function of the
reviewing authority.

"The revised Articles proposed by the licGuire Committee, by
Commodore Vthite and b the Judge Advocate General all propose retention
of the present system, with certain modifications. For cxample,

Article 5 (a) of the I'cGuire draft articles provides that every sentence
of a naval court-martial not extending to death, dismissal, or discharge
may be executed upon approval of the convening authority, who shall

have power to remit or mitigate, but not to commute, such sentence,

The exccpted cases recduire confirmation by the President or by the
Sccretary of the Navy.

"D, Suggestions Regarding Present Systom of Initial Review,

"For rcasons stated above, it is felt that the aquestion of review
by the convening authority is a basic onc, which warrants cxhaustive
study by the Advisory Committee, despitc the failurc of the IlcCuire
Report and the Ballantinc Report to discuss it, Among other probloms
involved are:

"(i) The function of the judge advocate: Therc appears to be
a certain inconsistency in' providing for a judge advocate, i ‘ependent
of the convining authority, and representing only the Judge Advocate
General, and then to have the court!s procczdings subject to rovicw
by the convening authority.

"(ii) Sentuncing now.r of the court: The proposal, concurrad
in by the lleGuirc and Ballantine Reports, to give the court greater
pover and responsibility in the imposition of the scntencc, necossarily
involvcs a corresponding reduction in the power and responsibility
of the convening authority with respect to the sentonce,

"(iii) Suspension of Sentence: Under proscnt practice, convening
authoritics arc cmpowored, except in thosc cascs requiring eonfirmation
by higher authority, to romit all or part of a gencral court-martial
scntence on probation, and this power is froquently cxereiscd in
appropriate cascs, Similar power is cxorcised by Army roviewing
authoritics. This powcr is similar to that of a civil judge, who
may imposc scntenee and at the same time suspend its operation for
a probationary pcriod. This power is vory important from a disciplinary
and morale standpoint, The question whether the court should have
greater control over the sentence, and tho revicwing authority lcss,
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inevitably raises the guestion whether the power or remission on
probation should be transferred from the reviewing authority to

the court, The court, having hearall the evidence in the case

and having reviewed a2ll the sentence factors, would seem to be

in the better position to decide whether the accused deserves a
suspended sentonce and will be a good probation risk, On the other
hand, the convening authority may well be in a better position to
review the accused!s record as a whole and evaluate it ageinst

the records of other accused and in the light of disciplinary and
moralc problems of the command as a whole,

"(iv) Legal rcview: The carcful scrutiny of the record by
the convening authority's-legal officer is a valuable safeguard to
the rights of the accuscd, and his advice to the convening authority
on all aspects of the case is perhaps the most important single
step in the ontire proccedings., It may be gquestionod whother the
placing of a skilled judge advocatc in the court, of and by itself,
would be an adequatc substitute for-the function performed by the
convening authority's legal officer, werc this to be climinated.

"(v) Qommand control: Fundamental to thé vhole question of the
court-martial system is the problem of command, A court whosc
procecadings arc nugatory until approved by the officer who appointed
it is not zn independent tribunal in any truc sense. Converscly,

a court whose judgments are self-exccutory (subject only to higher
departmental legal and clemency revicw) would be difficult to fit
into the organization and structure of the Navy, and would be at
variance with the basic concept of military command, hierarchy and
discipline,

"The whole problem is cxtraordinarily difficult and no pat
solution can be put forth, Scveral proposals, have, howcver, from
time to timc been made, which will be briefly revicwed:

‘m(l) Retention of the present system in substantially the same
form, This is the proposal of the Ballantine Committee, and of the
MeGuire, Judge Advocate General, and White draft articles.

"(2) Some modification of the present system, such as moving
the process of review up to a higher command than that of the con-
vening authority (followed to some extent in the British Army), or
depriving the convening authority of his power to comment on findings
and sentcnces.

"(3) Abolition of the revicw by the convening authority and-
making the court!s findings and sentence final and self-exccutory,
subject however to higher departmentzl review., This is substan-
tially the French Armmy system, and was proposed by the Chamberlain
Bill in 1920 for thec United States Army, but not adopted.
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"The recent Report of the House lilitary Affairs Committce
scoms to adopt some combination of (2) and (3), but its recommenda-
tion in this respect (vhich is not opposed by the Army) is not very
clcar,

(3) is far-reaching and under it the court-martial
as existed for centuri:s, would be radically altcrod,
:less, it does have ccrtain advantages:

"(i) The anomaly of having thc same authority pass upon the
charges before trial and then review the casc after trial would be
climinated,

n(ii) Responsibility for the findings and scntence will be
placed squarcly on the court,

n(iii) Control by the convening authority over the proceedings
and nctions of the court would be rcduced to a minimum, if not
eliminated altogether.

"(iv) The procedurc vould be simpler and more expecitious than
the prescnt rather cumbersome system,

n(v) On the other hand, serious objcetions can be made to
this proposal, among which are the following:

n(1) Elimination of the rcview by the convening authority, and
the corresponding climination of his control over the sentence, might
be destructive of discipline; and

n(ii) Elimination of the review by the convening authority might
impair the rights of the accused.

"Those are scrious objections and should be carcfully weighed
by the Advisory Council., If true, they would constitute persuasive
reasons why the present system-should not be disturbed, The extent
of their wvalidity may, however, be questioned,

"As to (i), the exact relationship and balance botween 'disceipline!
and 'justice! can probably ncver bé discovered. In most cases they
arc perhaps perfoctly reconcilable, In a fow, perhaps, ths; are not,
In the latter, certainly a good case can be'made for the proposition
that once a case has been referred to trial, it ceases to be 2 mere
disciplinary matter, and that from then on, the nmrocesscs of lav
should be paramount, and command control should ccase., This is well
expressed in the recommondctions of the minority members of the
Bellantine Committee:
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"There have been various statements and comments,
regaraing 'tempering justice with discipline! and
'discipline being an integral function of command.!

We disagreé with the first as there can be no degrees
of justice. We agrec with the second quote but point
out that the function of command ceases with the deter-
mination that a £rial is necessary; thercafter the
problem is legal," 313

Hj{orcover, as a practical matier, it may be scricusly questioned
whether, under present Navy policics, the convening authority, in
rcvicewing a general court-martial casc, actually does posscss the
command control originally comtcmplated in the basic theory of
military organization. On lcgal matters he is bound to follow the
law, If he makes a mistzke, he will presumably be overruled by the
Sceretary, upon the advice of The Judge Advocate General, (unless
indeed he errs in favor of 'the aceused, in which casc it may be too
late to eorrcct the error), He eannot inercasc the sentence, without
goetting the Scerctary'!s peérmission to send the case back to the
court for rcconsideration, and this is rarcly granted,  He may rceduce
it, but in doing so hc is bound by Departmcntal policy, vhich pres~
cribes appropriate sentences for nearly all offenses, The same
letter which is referrcd-to above in Section V, in conncction with
referring cases to trial, also prescribes appropriatce scntences for
descertion and absence offenses, and dirccts convéning authoritics to
mitigate scntences imposed by courts accordingly. These sentences
arc prescribed down to the last detail, and the policies announcéd
have resulted in such sentonces as 3 years, 1 month, and 77 days,
(Review Board No. 97) or 3 years, 10 months, and 295 days (Review
Board No, 134). If the onvening authority does not take such
action, it will be taken by the Secrctary, upon the recommendation
of the Bureau of Naval Personnel. It is true that the convening
authority is authorized to remit part or all of a sentence on pro-
bation in worthy cases, but in the same paragraph of the above-
mentioned lettor it is stated that the 'practice of convening
authoritics of directing restoration to duty on probation on com-
plction of a part of the sentence is a duplication of the efforts
of the Clecmency Board and it is not loolked upon with favor. Finally,
the power to order executed a dishonornble discharge or 2 bad
conduct discharge hns, by Departmental Policy, becn taken away from
convening authorities and vestéd in the Navy Departmenl or the
Commandant of the Marine Corps.

"It is evident that in practice thc convening authority cxerciscs
little if any 'disciplinary' control over court-martial scntences
in the one type of case where military and disciplinary considerztions
would appear to be paramount, namely, desertion and unauthorized
absence,
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"The other objection, that to eliminate the review by the
ccnvening authority would impair the rights of the accused, is
also a serious one, Simply because a protective device has
faults is a“poor reason’ for abolishing it, However, the following
suggestions, if adopted, would tend to compensate for any impair-
ment of the accused's rights:

"Correction of Legal Errors:

n(i) A judge advocate would be on the court, a feature which
should reduce greatly the number of legal errors;

n(ii) An improved system of departmental rcview is contemplated.
"Clemency:

(i) Responsibility for an appropriate sentence would be
placed squarely on the court;

n(ii) The power to order executed a sentence of death, dismissal,
or discharge would be reserved to the President or the Secretary;

n(iii) Therc would be no impairment of the present clemeney
powers of the Secrctary.

"RECOM IENDATIONS :

"The Board is convinced that the two most serious difficulities
with the court martial system arc the method of review and the control
by commanding officers over court procecedings, and it is right here,
at the stage of initial review by the convening authority that
these two difficultics come most sharply into focus, The Board
belicves that no amount of minor rcforms of the Articles for the
Government of the Navy will solve this problem, and makes the following
suggestions:

n(i) Control of the convening authority of a casc should ccase
upon reference of the charges to trial, It is felt that up to this
point the command responsibility of the convening authority is para-
mount, and his decision as to disposition of the charges; whcther
by summary punishment or by trial, is a command dccision, which
should properly bc made by him, subject to the advice of his legal
officer,

n(ii) Once the casc has been referred to trial the proceedings,
from the arraignment to the sentencc, should be the entire responsi-
bility of the court and the judge advocatc, The details of this pro-
cedurc arc discussed above in Scetion VI,
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"(iii) Every sentence imposed by a general court=martial should
be self-executory, subject, in the event of conviction, to review
in the Navy Department by a Board of Legal Review and a Board of
Sentence Review,

"(iv) Every sentence imposed by inferior court-martial should
be subject to automatic review by the officer exercising general
court-martial jurisdiction over the command, unless he was also the
convening authority, in which case the review should be by the next
higher authority.

"(v) The execution of such portion of any sentence as extends
to death, dismissal of an officer, or discharge of an enlisted man,
should require the action of the President, or of the Sccretary or
Under-Secretary of the Navy, or other officer designated L~ them,”

Vanderbilt Report:

"6. The need to preserve the disciplinary authority of the
command and at the same time to protect the independence of the
court can be met in the following manner, The authority of the
division or post commander to refer a charge for prompt trial to
a court appointed by a judge advocate should be absolute, The
commander should, of course, be furnished with a judge advocate to
advise him with reference to the disposition of-the charge. The
right of the command-to control the oprosecution, and to name the
trial judge advocate, who should be a trained lawyer, should be
retained. The Judge Advocate General's Department, however, should
beecome the appointing and reviewing authority indepcndent of the
command, For this purpose the present organization of the Judge
Advocate Gencoral's Department may be sufficient and the power to
gselect and revicew its judgment should normally rest with the Staff
Judge Advocate at Army level, so that the membors of the court may
be sclectud from a wider arca and the perennial problom of disparity
of scntences in similar cases may be at least partially selved, It
may bo bost in certain instances to place the suthority on a higher
level, or in case of war or in casc of units established at a dis-
tance from the command, to delegate the authority to a division or
smaller unit. Tl believe that the flexibility of such a system will
aid in the solving of many problems and will permit the establishment
of permancnt courts or trawveling courts if they be found desirable,
Article of War 8 should be amerded to accomplish this purpose.

"Wfe rcalize that the officers of a division or commard nay have
a special understanding of local conditions and be best qualified to
try local offcnders and &lso that officers must not be appointed to
courts-martial dutics if, in the opinion of the commandecr, they are
unavailable, These requirements may be met by the establishment of
a pancl of available officers by the commander, subject to change




from tire to time, from which the selection of members of the

court may be-made, The determination of the commander as to avail-
ability rust, of course, be final, It is not meant that thc sclee-
tion of the members of the courts-martial shall be éonfined to

the division or cormand in which the offonse occurs,

"Je have no feoar that this arrangerent will impair the proper
authority or influcnce of the commander, The absolute right to
refer the change for speoody trial and to control the prosccution
vill satisfy the demands of discipline. Further than that the
command should not go. The present Articles of ‘/ar do not contem-—
plate that the commander shall control the action of the courts,

The members of the court take an oath under Article of War 19 to

well and truly try and determine, according to thc cvid:nce, the
metters submitted to thom without partiality, favor, or affection,
according to the rulcs and articles for the government of the armies
of the United States. The right to fix the penalty in case of con-—
viction is spccifically lodged in the court and the surrender of

this powcr to the commandcr is an act which the court has no lcegal
right to perform, and the commander no legal justification to require.

"The nced for the prompt appointment of a court and 2 speedy
trial when the cornmand refers a charge for trial must be rocognized.
l'orcover, the doterrent cffect of punishment must not be overlookcd
and the need for scvere sentences under conditions prevailing in
an amy in a state of war cannot bec denied, But therc is no recason
to think that the members of the Judge Advocatc Gén.ral's Department
will not be keenly alive to all thesc necéssities, They will be
army nen sclectod and trained by army men, In time of war they
will be in the ficld in close association with the cormand and
cognizant of all the considerations of safety and succecss which
influcnee the command itself, The time is past when a court-martial
riight be decmed morely as an advisory council to the commander. The
court-martial, as conceived by the Articles of Wer, is an independent
tribunal; and if thc commander controls the prosccution, the appoint-
rment and functioning of the court may be safely left to the legal
department of the Army.

"7. The special understanding that officcrs of 2 division or
command hove of local conditions lend us also to rocormend that the
general or other officer who referred the case for trial should have
the power to mitigate, suspend, or sct aside the sentence. In order
to effectuste this rccommendation the record should be first sent
by the court to the officcr who referrcd the case for trial so that
h¢ nay have an opportunity to act upon the sentence and it should be
his duty to act promptly and forwnrd the record to the reviewing
anthority for final action, The power of the command in this respect
should be limited to the question of clemeney. ...v..0.
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”111.ar\ Justice

rmation, A. W. 48-48.

I. Aroy

l. Articles of war.

() Under A. \w. 48 confirmation by the President is required
in addition to approval by the convening authority, in the following
cases:

(i) Any sentence respecting a general officer;

Ay sentence extending to dismissal of an officer

Y

in peacetime;

Any sentence extending to suspension or dismissal
of a cadet;

(b) Confirmation is alsc required in the following cases, but
may be made by the Commanding General of the aArmy in the field,
or by the Commanding General of the territorial department or

division:

(1) In time of war, & sentence extending to dismissal
of an officer below the grade of brigadier general;

(ii) In time of war, any sentence of death for murder,
rape, mutiny, desertion, or spying.

(c) Under A. W. 49 the power to confirm includes the power to
confirm or disapprove a finding, to confirm a finding of a lesser
included foanu, to confirm or disapprove the whole or any part
of a2 sentence, and to remand the cass for rehearing.

A. W. 50, the Commending General of the Army in the
C;mm&:;ng General of the territorial department or
mpowered by the President so to do, may approve
commute (but may not approve or confirm without
;, mitigate, or remit and then order executed as commuted,
or remitted any scntence which under the articles requires
the confirmation of the President before the same may be executed.

Menual for Courts Martial.

() Par. 88: The power of confirmation of certain sentences
in time of war, conferred by A. W. 48 upon the Comnmanding General
"of the territorial department or division," canrot be exercised
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b the Commanding General of a corps area or Lirmy area.

It has also been held that such power may not be exercised by
the Commanding General of a foreign expeditionary force consisting
of two regiments of infentry and some special units (Dig. JaG, 1919,
page 46; MCM, 1928, ipp. 1, page 213).

(b) Par. 88: The confirming authority will be guided by the
principles and provisions of MCM, par., 87, (relating to the reviewing

authority), as far as applicable.

sxecutive Order 9566, dated 29 May 1945,

This Executive Order, issued under the authority of Title I of
the First Tiur Powers ..ct, delegated to the Secretary and the Under
Secretury of liar the confirmation powers vested in the President
under article of ljar 48, together with the power of commutation
and the other powers vested in the President by .rticles of War 49
and 50, in all cases of sentences except those extending to death.
This Order remains in effect until the termination of Title I of
the First Tiur Powers act (i.e., six months after end of present
war) .

Public Law 759--80th Congress, Chapter 625--2D Session.

(e) Under A, 7. 48 confirmation is required as followss:

(1) By the President with respect to any sentence:

(1) of death, or

(2) involving a genersl officer.

By the Judicial Council, with the concurrence
of the Judge .idvocate General, with respect to

any scntence:

(1) when the confirming ection of the Judicial
Council is not unanimous, or

(2) when by direction of the Judge ..dvocate
General his participation in the confirming
action is required, or

involving imprisomment for life, or

involving the dismissal of an officer other
than a general officer, or

involving the dismissal or suspension of a
cadet.
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(iii) By the Judicial Council with respect to any sentence
in a case transmitted to the Judicial Council under
the provisions of 4. W, 50. These cases ure as
follows:

(1) Any case in which the Board of Review has held
the record legally sufficient, but modification
of the findings of guilty or of the sentence is
deemed necessary to the ends of justice by the
Judge advocate Generzl or by the Board of Review

Any case in whi
record of trial

r in part, and
not concur.

egally insufficient, in whole
he Judge advocate General does

ch the Bourd of Review holds the
1
t

(b) article 49 has been amended to read as follows:

"ART. 49, POLERS INCIDZNT TO POLER TO COKFIRM.-- The
power to confirm the sentence of 2 court-martial shull be held
to include-

"a. The power to approve, confirm, or disasprove a
finding of guilty, and to approve or confirm so much only of a
finding of guilty of a purticular offense as involves o finding
of guilty of u lesser included offenset

"b. The power to confirm, disapprove, vacute, commute,
or reduce to legal limits the whole or any part of the sentence;

"¢. The power to restore all rights, privileges,
and property affected by any finding or sentence disapproved
or vacated;

"d. The power to order the sentence to be carried
into execution;

"e, The power to remand the case for a rehearing
under the provisions of article 52."

(¢) 4RT. 5la. "MITIGATION, REMISSION, «ND SUSPENSION OF SENTENCES,--
4T THE TIME ORDERED EXECUTED,-- The power of the President, the
Secretary of the Department of the army, and any reviewing authority
to order the execution of a sentence of a court-martial shall include
the power to mitigate, remit, or suspend the whole or any part
thereof, axcept that a death sentence may not be suspended..seecceee
The authority which suspends the execution of a sentence may restore
the person under sentence to duty during such suspension; and the
death or honorable discharge of & person under suspended sentence
shall operute as & complete remission of any unexecuted or unremitted
part of such sentence. se.cece. ™




II. Navy Provisions

for the Government of the Navy.

(a) Article 53;

"No sentence of a court martial, extending to the loss
of life, or to the dismissal of & commissioned or warrent
officer, shall be carried intc execution until confirmed
by the President. 411 other sentences of a generul court
martial may be curried into execution on confirmation of
the commander of the fleet or officer ordering the court."

(v) Article 54(b):
"The Secretary of the Navy may set uside the preceding
or remit or mitigate, in whole or in part, the sentence
imposed by any Noval court martial convened by his order

or that of sny officor of the Navy or Marine Corps."

Naval Courts and Bouards.

(2) Page 245, Sec, 475¢ ™In cases where the procecdings must
be approved botl by the convening authority and higher reviewing
authority before the sentence becomes effective, and where the
convening authority has mitigated the sentence impoged by the
court, the nction of the higher anuthority is limited to the sentence
as mitigated. Such higher authority cannot disapprove the
mitigation of the convening suthority and thus restore the original
sentence,"

In CMO 1-1944, page 63, however, it was held that in =
confirmation case the convening authority's power to remit or .
mitignte is limited to such portion of the sentence as does no%
relate to death or dismisszl. In other words, if the sentence
involved confinement and dismissul, the convening authority
could remit or mitigate the confinement but not the dismissal.
The convening authority's power over u sentence of deuth or
dismissal is limited to approval or disapproval,

(b) Page 247, Sec. 4813 States that the power of mitigution
conferred upon the Secretary by AGN 54(b) includes the power to
commute a death sentence to life imprisonment, and a sentence of
dismissal to loss of numbers or suspension from duty on one-half
PEY e

Executive Order 9556, dated 26 May 1945,

This Bxecutive Order, issued under Title I of the First War
Powers ict, delegates to the Secretary and Under Secretary of
the Navy all confirmation powers vested in the President under
AGN in =ll cases of sentences except those extending to the
loss of life. The order remsins in effect until the termination
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of Title I of “lic First War Powers Act of 1941 (i.e., six months
a’ter end of present war).

4, Proposed Nuvy Bill,

S2C. 35:

"Article 53 is renumbered as Article 39 and amended to
read as follows:

'4aRT. 39. («) Every punishment except death, dismissal,
discharge or reduction in rank or rating imposed by the sentence
of a general court martizl shall be executed upon announcement
of the sentence by the court: * * * x Provided further, That
a discharge shnll be executed only after mnfirmation by the
Secretary of the Navy or of other suthority duly appointed by
him; that s dismissal shall be executed only after confirmation
by the President or, when empowered by the President, by the
Secretary of the Navy; and that a punishment of death shall be
executed only after confirmation by the President.

'(b) The convening authority of any court martial shall
£ ¥

punishment imposed by the sentence of uny court martiul convened
by him,

'(¢) Every punishment imposed by the sentence of a summary
court martiel, except dischurge or reduction in rank or rating
or of a deck court martial, except reduction in rank or rating,
shall be executed upon announcement of the sentence by the court:
Provided, That a discharge shall be execcuted only after con-
firmation by the Secretury of the Nuvy or of other authority
duly appointed by him: * * % * * *

'(f) The sentence of every gemersl court martial and
of such other courts martial as may be designuted by the
Secretary of the Navy, shall, under such regulations as the
Secretury of the Nuvy muy prescribe, be reviewed by e clemency
bourd uppointed by the Secretary of the Navys Provided, That
such clemency bosrds shull have the power to remit, mitigete
or commute the sentcnece, in whole or in part, imposed by any
navel court martizl except a court martial convened by the
Secretary of the Navy or by the President, in which case like
power shzll repose in the convening authority.

*(k) The Secretary of the Navy shazll huve the power to
sct aside the proceedings, findings, and sentence, or to remit,
or mitigate, or commute the sentence, in whole or in pert,
imposed by cny navel court martial except a court martial
convened by the President, in which case like power shzll
repose in the President: * * » » '™




AN, 48-49,

I

I1I. Differences

Cases in which confirmation is necessary:

(e) The two agree in requiring confirmation by the President
in respect of the death sentence,

(b) Under the Navy bill, 2 sentence of dismissal may be con-
firmed by the President or, when empowered by the President, by
the Secretary of the Havy. , Under the new Army law, a sentence
of dismissal of a generzl officer must be confirmed by the
President; o sentence of dismissal of an officer other than n
general officer, ond a sentence of dismissal of a cadet, may be
confirmed by the Judicizl Council with the concurrence of the
Judge Advocate General,

(¢) Under the Navy bill, a sentence of discharge must be
confirmed by the Secretary or other authority duly appointed by
him. There is no provisior in the new Army law which exactly
corresponds to this,

(d) The new Army law requires confirmation by the Judicial
Council of a sentence involving imprisonment for life. There
is no corresponding provision in the Navy bill.

(e) Under the new Army law there are certain other cases in
which confirmution by the Judicial Council is required. The
Navy bill has no provisions exactly comparable to these.

The proposed Nuvy bill (Sec. 39, art, 39(f) ), provides for
& clemency board which would perform some of the functions
assigned to the Judicial Council under the new Army law.
Consequently, what might be treated as a "confirmution" case
under the latter, might be handled as a matter of clemency
review under the former. It follows that the above statement
of differences may be somewhat misleading, unless reference
is had to C.S,, A.W. 50.

Powers incident %o power to confirm:

The amended Articles of War set forth in detail the powers
incident to the power to confirm; while the proposed Navy bill
does not state what the powers of the confirming authority as
such are.

Querie: Thether the powers of the SecNav as confirming
authority would be greater than his reserve powers?

IV. Recommendations

licGuire Report, 21 HNov. 1945;

(a) Under article 5(c)(1) of the proposed McGuire Articles,
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no sentence extending to death shall be executed until eonfirmed
by the uffirmative action of the President.

(b) Under article 5(c)(2), no sentence extending to dismissal
of 2 commissioned or warrant officer shall be executed until
confirmed by the President. In time of war, however, the President

ay delegate this power of confirmation to the Secretary of the
Navy.

(¢) TUnder article 5(b)(2), no sentence extending to diseharge
of an enlisted person shall be executed until confirmed by the
Secretary of the Iavy or his designated representative, and such
discharge shall not bs executed in a foreign country,

Commodore White's Studies (1946):

Identicel (except for numbering of sections) with proposed
McGuire Articles.

Keeffe Report:

(a) After review by the Board of Legal Review and the Board
of Bentence Review, sentences extending to death, dismissal, or
discharge, should be handled as follows:

(i) Cases involving the death sentence should be
forwarded to the Secretary, who would have
power of commutation. If he did not commute,
he would forward case to the President for
final action.

Cases extending to dismissal of a commissioned
or warrant officer should be handled in the
same wey, except thut the Secretury would have
the powsr to suspend as well as commute. If
the Secretary did not commute or suspend, he
would forward the record to the President for
finul sction. In time of war, the President
would be authorized to delegate this confirming
power to the Secretary.

Sentenes extending to dischargs of an enlisted
man shculd be referred to the Secretary or to
his duly delegated representative for final
action before execution of the discharge.

(b) Eliminate the present requirement for 4 complete review
de novo by the Fresident or Secretary of confirmation cases,
except in extraordinary cases where such 2 review seems desirable.
In other ceses rely on comprehensive review already accomplished
by the Board of Legal Review and the Bourd of Sentence Review.




of McGuire Report, Commodore













1 Code of Military Justice

Departmental Review - A,W, 50.

I. Army Provisions

HWar

8 - 1
ART, 50x:
(a) Boards of Revisw

Provides for establishment,
Advocate General, of one or nore C
sisting of not less than ti Jne J. i.G.D. Als
authorizes the President to ¢ A4, to establisha
branch office, under an A351s,;1t J.A.G,, in any distant
command, and to establish in sucl i or more boards of
review,

1 Confirmation Cases

In any case 1rvolv1n° a sentence which recuires confirmation

the President under A.U. 46, 48, or 51, the record shall first
be examined by the board of review, The board shall, except
as noted below, submit its opinion to the J.A.G. The J.\.0G.
shall transmit the record, the board's opinion, and his ovm
recommendation directly to the Secretary of ‘lar for the action
of the President, (liote: In acddition to the Presidential
confirmation cases discussed in C.S., A.ll. 48-L9, these cases
include:

(1) Cases in which the President is the convening authority,
and therefore both reviewing and confirming authority.

(-'.‘1 NN ) H

(ii) Cas=s in which some authority other than the President
is authorized to act as confirming authority, and the
latter has suspended execution of the senténce until
the pleasure of the President be lnowm. (A.W., 51),

(c) Other Cases Involving Sentence of Death, or of Dismissal
or Discharge Not Suspended, or Penitentiary Confinement

(1): In any other G-C-7 case; in vhich the sentence extends
to death, dismissal not suspended, dishonorable discharge not
auSp:nﬂCu, or confinencnt in a ucnluﬂntl ary, the sentence shall
not be orderecd executed unless the board of revicw, with the
approval of the J.A.G., has held the rccord legally sufficiont,




(ii) S=xception: A sontonce involving dishonorable discharge
or penitontiary confinement may be ordered exccuted, without
rovicw by board of rcoview, if based solely on a plea of guilty,

(iii) Procedurc:

(A) If the board of review, with the approval of
the J.A.G,, holds the rzcord legally sufficicnt, the J.A.G,
notifies the revicwing or conf i guthority, vho may there-
upon order the scntence execul

(B) If thec board of review, with the concurrcnce of
the J.A.G., holds the record legally insufficient, or finds
substantial error, the findings and scntence shall be vacated
in whole or in nart in-accord -ith such holding and the J.A.G.
recormendation thereon, and the rocord shall be transpmitted
to the roviewing authority for 2 rhearing or other appropriate
action.

Is

(¢) If the J.A.G. does not concur in the holding of
the board of review, he shall forward the case, including the
board's opinion, and his own disscnt, directly to the Sceretary
of far for the action of the President, vho may confirm the
action of the roviewing or confirming authority bolow, in 'hole
or in part, with or without remission, mitigation, or commuta-
tion, or may disapprove, in wholc or in part, any finding of
guilty, and may cdisapprove or vacate the scntence, in whole
or in part, Th:so functions of the Prosident may be performed
by the Scercetary or Acting Sccrctary of Yar. Where a branch
of fice of the J.A.G. has beon established with a distant
command, with a beoard of roview, such functions may be por-
formed by the' commanding general of such distant command,
provided-he is not the reviewing or confirming authority in
the case, and srovided the scntence dous not require approval
or confirmation by the President.

(d) Other GCi Cases:

All other GCif records shall be examinced in the J.A.G.
Office.

Proccdurc: (i) If found leogally sufficient, the reviewing
anthority is so motificd, and no further action nied be taken.
(Notc: This is not cxpressly statcd in A.7, 50%).

(ii
cxamined
rocord 1

) If found legally insufficicnt, the rccord shall be
by the board of rcvicw. If the latier also finds the
egally insufficient, it submits its written opinion to




the J.A.G., vho transmits the record, the board's oninion, and
his ovn recommendation to the Secretary of War for the action
of the President, vho may take the same action he could tzke
under (¢) (iii) (C) above, and, in addition, may restore the
accused to all rights affected by the findings and sentence,

or part thereof, held invalid. These functions of the President
may be parformed by the Secretary or Acting Secretary of Var

or by the commanding general of a distant command, under the
same conditions as are set forth under (c) (iii) (C) above.

(13%) A.07. SO% is silent on the situation vhere the J.A,G.
Office has found the record legally insufficient, and the Board
of Review has found it legally sufficient. Presumably, the
lattsr vould be the final action on the case,

for Courts-}artial, App. 1, pn. 216-7

(a) If the reviewing authority has reduced the sentence
before forwarding the record for review under A.\. 50%, and the
Board of Review and J.A.G. has found the record legally suffi-
cient, only the sentence as reduced can be ordered executed;
the ogiginal sentence cannot be reinstated. (Dig. JAG, 1922,
Pe T1).

(b) If the Board of Review and the J,A.G, have held a
record legally insufficient, the finding or sentence is vacated
and cammot be reconsidered for the purpose of reconsidering
gsuch holding. (Dig. JAG, 1923, p. 52).

(¢) Except where the President is the reviewing or con-
firming authority, it is not the function of the Board of Review
or the J.A.G., in‘considering lagal sufficicncy under AV, 50%,
to weigh cvidence, judge the credibility of witnesses, or deter-
mine controversial cquestions of fact. (C.IT. 152797).

(d) In a Presidential confirmation casc, if the Board'of
Review and J..,G, have held the record legally insufficient, it
should not be forwarded to the Secretary of far for action of
the President, but should be recturned to the reviewing authority
for rechearing or other appropriate action (Op. JAG, 29 Dec. 1922,
Cif 154185).

(¢) "hen the JAG advises the revicwing or confirming
authority of the holding of the Board of Revicw and his concurrence
therein, he may by scparate communication advise such authority
that he deams the sentence unnecossapily severs, or that in
his opinion one or more of the findings of guilty should be
disapproved.




3.

L.

Executive Order 9556, 26 lay 1945,

Public

Issued under Title I of First TBr Powers Act and cffecctive
until six months after end cf present wer. Delegates to the
Secrctary and Under Secretary of far the power of commutation
and all functions, dutics, and powers vcsted in the President
under A.W, 503 in all cases of sentences cxcept those extending
to death.

Law 759--80th Congress, Chapter 525--2D Scssion

s e 3 3 =L . >
Rescinds A.7]l. 505 and amends A.7]. 50 5o provide for the
following:

(a) Board of Review and Judicial Council

The J.A.G. shall constitute, in his office, onc or more
Boards of Roview, each composed of not less than three officers
of the J.A,G.D., and one or more Judicial Councils, cach com-
poscd of three gencral officers of the J.A.G.D., provided that
under exigent circumstances the J.A.G, may detail to the Judicial
Council officers of the J.A.G.D. below the rank of peneral for
periods up vo sixty days.

(b,c) Branch Offices

VWhen the President deems nceessary, he may direct the
J.A.G., to cstablish with any distant command a branch office,
under an Assistant JAG, who shall be a general officer of the
J.A.G.D., and to cstablish in such office onc or morc Boards
of Review and Judicial Councils, Such Assistant J,A.G., Board
of Roview, and Jadicial Council, shall be empovw.red to perform
for that command, under the general supervision of the J.A.G,
the dutics of the latter, and of the Board of Review and the
Judicial Council in his office in all cascs not requiring approval
or confirmation by the Presidont, Provided, That the power of
mitigation and rcmission shall not be exoreiscd by such Assistant
J.A.G. or agoncies in his officc, but any case in which such action
is decmod dosirable shall be forwarded to the J.A.G.

(d) Presidential Approval or Confirm~tion Cases and Other
Confirmatio ses

(1) In any case reguiring action by the President, the
Board of Roview shall submit a vritton opinion, through the
Judicial Council which shall also submit a written opinion, to
the J.A.,G. The J.A.G. shall transmit the rccord, with thesc
opinions and his own rccommcndations, dircctly to the Secrctary
of the Army for thc action of the President, unless the casc
comcs under (3) bolow.




AW, 50

(2) In any case requiring confiyming action by the Judicial
Council, vhen the Board of Review is of opinion that the record
is legally sufficient, it shall submit its written opinion to
the Judicial Counecil for appropriate action.

(3) In any case requiring confirmation by the President
or the Judicial Council, in which the Board of Review holds the
record of trial legally insufficient to'support the findings
of guilty and sentence, or the sentence, or that errors of
law have been committed injuriously affecting the substantial
rizhts of the accused, it shall submit its holding to the
Judge Advocate General, and

(i) if the Judge Advocate General concurs therein,
such findings and sentence shall thercby be vacated in
accord irith such holding and the record shall be trans-
mitted to the appropriate convening authority for a re-
hearing or such octher action as may be proper.

(ii) if the Judge Advocate cdoos not concur in the
holding of the Board of Review, the holding and rccord
of trial sha2ll be transmitted to the Judieial Council
for confirming action or for other appropriate action
in a case in vwhich confirmation of the sentonce by the
President is recuired.

Action by Board of Review in Case¢s Involving Dishonorable
or Bad-conduct Discharges or Confincment in Penitontiary.

llo authority shall order the exccution of any scntence in-
volving dishonorable discharge not susponded, bad-conduct dis-
charge not suspended, or confinement in a penitentiary unless
and until the appellate review required by this article shall
have been complcted and unless and'until any confirming action
roquired shall have becn complcted,

ivery rccord of trial by court-martial involving a sentence
to dishonorable or bad-conduct discharge, whother suspended or
not, or confinement in 2 penitentiary, othor than those falling
under (d) of this article, shall be examined by the Board of
Review which shsll take action as follows:

(1) (50 e) "(1) In any case in which the Board of Review
holds the record of trial lcgally sufficioent to support the
findings of guilty and scntence, and confiming action is not
by the Judge Advocate General or the Board of Review dcemed
nccessary, the Judge Advocate Gencral shall transmit the holding
to the convening authority, and such holding shall bc deemed
final and conclusive,




(2) (50 e) "(2) In any case in which the Board of Review
holds the rocord of trial lcgally sufficicent to support the
findings of guilty and SCﬁbw.C», but modification of thc findings
of guilty or thc scntence is by the Judse Advocate Gencral or
t he Board of Revicw deemcd neccssary to the onds of justice, the
holding and tihx rccord of i-=-. h be transmittcd to the
Judicial Counecil for confirmi i

(3) (50 e) "(3) an; ; it he iow holds
he record of t..nl le ; i ] : un tl i
»f puilty and scr
General concurs in such
thereby be vacated in :
arl 4 - =he b o roleTe s Towoq ey
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the convening auth roi hzaring or such obthor
appropriate,

(4) (50 e) (&) an in wvhich the Board of Review
10lds thu r cord of trizal legally insufficient to support the
f ﬁ”;ng f suilty and secntence, in vhole or in part, and the
Judge AquCauu General shall not conecur in the holding of the
Board of Reviow, the holding and the record of trial shall be
transmittcod to the Judicial Council for confirming action.®

(f) Appellat: fction in Other Ceneral Court-Martial Cases.

(50 £) "Bvary record of trial by goneral court-martial the
appellate roview of which is not otherwise provided for by this
article shall bec examincd in the Office of the Judge Advocate
General and if found _ugdllw insufficient te support the findings
of guilty and scntonce, vhole or in part, shall be transmiticed
to the Board of Review for appropriatc action in accord irith para-
graph o of this article."

llote: 1In any casc not reguiring approval or confirmation
by the President, the JAG may dircet that his concurrcncs in con-
firmation is required. This means that in cases where there is
no provision for a confirming authority or vhorc the confirming
authority provided is the Judicial Council, the concurrence of
both fhu JAG and the Judicial Council in the confirmation-is
nccessary, If the JAG and Judicial Council do not concur, the
Sucrctar? of the Decpartmont of the Ammy bocomes the confirming

au uhnrl oy.

(50 g) "WEIGHING EVIDENCE.—In the appellatc review of
records of trials by courts-martial as provided in thesc articles
the Judge Advocate General and all appellate agoncics in his
office shall have authority to veigh cvidencs, judge the crodi-
bility of witncsses, and dctermmine controvirtod questions of
fact . n
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(50 h) "FINALITY OF COURT-ARTIAL JUDCMENTS,—The :

revicw of rocords of trial provided by this 1*tlc1»,'ﬂu

firming action talen pursuant to articles 48 or L9, the pro-

ceedings, findings, and scntonecs of courts-martial as hercto-

fore or hercafter approvcd, reviowed, or confirmed as required
by the Articles of ‘iar and all dismissals end discharges hereto-

fore or hercafier carried into cxccution pursuant to scntoncces

by courts-martial fdllowing approval, revicw, or confirmation

as rcouired by the Article War, shzll be final and conslusive,

and ordors publishing thc proccedings of courts-martial and all

action taken pursuant to such procccdings shall be binding upon

all departmonts, courts, agencies, and officars of tho Iai* zd

States, subjcct only to action upon application for a new trial

as nrovided in article 53.7

II., HNavy Provisions

Articles for the Government of the Nawy

"ART. 54(b) Powur of Scerctary of Navy over proceedings and

sentences of courts martial,—

"The Scceretary of the Navy may s.t aside the nroceedings
or romit or mitigate, in vhole or in part, the scntence imposcd
by any naval court martial convened by his order-or by that of-
any officer of the Havy or liarinc Corps (Fcb, 16, 1909, c. 131,
s2e, 9, 35 Stat. 621)."

Other

It shall be the duty to the JAG to reccive, rovisc, and
7e oort upon the leogal foatures of and have recorded the pro-
codings of courtuﬂaurtlal. 5 1U.5.C. 428; Article 469 of Navy
gul 2tions.,

The rccords of all general courts-martial involving personncl
of the Navy shall beforc final action be wferred to the Burcau
of Personncl for commeont and recommendation as to disciplinary
festures. Art. 443, Navy Regulations.

Ifeval Cowrts and Boards

Docs not coment on departmental review,
Other
tAfter the initial rovicew by the convening authority, there
is prescntly provided a departmental system of roview of all
court martial cascs., BEvery record of trial by general court mar-
tial is reviewed as to 1bg1*1ty in the Officc of
General. If there has becn a conviction, and a




the case is then reviewed as to discinlinary features in the
Bureau of Naval Personnel (or the Discipline Branch of the Marine
Corps). In a certain number of cases, further action is taken

in the Office of the Secretary of the Navy, and, in cases where
accused are s:rving orison terms, a2 further periodical clemency
review was formerly provided by the Clemency and Prison Inspect-
icn Board,
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after initial review in Section A, after review by the Chief
of the Hilitary Law Division and by the Assistant Judge Advocate
General, referred to a Board of Review vwhich has besn sstablished
viithin the Office of the Judge Adwvocate General, This board review
the case much as a civilian court of appeal would do and submits’
its conclnsions and recommendations tothe Judge Advocate General,
The Board, however, is not created by statute, and its recornenda-
tions are not binding upon the Judge Advocate (eneral., The final
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responsibility for advice to the Secretary as to the legal suffi~
ciency of every case rests upon the Judge Advocate General himself.

" All general court martial cases, after-review by the Judge
Advocate General, if found legally sufficient, and if there has
been a conviction and sentence, are referred to the Chief of
Naval Personnel or to the Commandant of the Marine Corps for
comment as to the disciplinary aspects of the sentence, The
lattor examine the scntences from the standpoint of conformity
vith department policy and of uniformity :ith other sentences in
like cases, and also consider any mitigating or extenuating cir-
cumstances vhich may be nrescnt, If the sentence is =pproved,
the case is returnéd to the Office of the Judge Advocate General
and is filed thore,

"In the event that the Judge Advocate Genoral questions the
logal sufficiency of a case, or the Chief of Naval Pursonncl (or
Cormandant of the 2farine Corps) rzcommends reduction or other
action on the sentonce, the case is transmitted to the Office of
the Secretary of the Navy. Although the rccommendations of the
Judge Advocate General and of the Chief of Naval Personncl (or
Commandant of the Marine Corps) arc purcly advisory, they are
normally followed by the Scerctary.




"The Secretary!s power to act on court martial scontences
derives from Article 54(b) of the present Articles, which giwves
him the authority to sct aside the proceedings or to remit or
mitigate, in whole or in part, the sentence ¢npasgﬁ by any

naval court martial convened t" his order or by that of any
officer of the Navy or the Har This scction gives

the Scerctary alnost complcete oy over the soentences

of all naval courts martial, cxc :' > appointed by the
Prcsidont,

"In addition, certain other cases, in which the sentence
extends to-death, or dismissal of a uomn S:lﬁﬂuﬁ or warrant
officer, recquire confirmation by the Presidaont before execution.
During thh war, the power of confirmation in dismisszl cascs
was delegated to the Secrctary and the Under-Sacretary. The con-
firming authority has all the review p" ors of the convening

authority, plus the powcr of commutation.

"The last phase of the departmental review formerly consisted

f thé parole function of the Naval Clemcncy and Prison Inspection
Board., The purpose of this rcview was to re-appraise the rccords
of accused who were confined in naval penal institotions. This
Board, in addition to studying the record of trial, studied the
recommendations of the loezl prison officials and examined the
behavior and psychiatric reports of the accused, If the Board
felt that further clemeney should be extended, it so recommended
to the Secerctary of the Navy. Again, although its ricommenda-
tions werc purcly advisory, they werc usually followed,"....

33 Cornell Law Quarterly 823—22).

5. Proposcd Navy Bill

"ART, 39 (<)

"The procecdings, findings, and scntonce of cvery goneral
court martial shall, and of any othcr court iartial may, be
roviewed as to legality in theOffice of the Judge Advocate
General of the Navy: Provided, That the Judge Advocatc Gencral
of the Navy shall have the porer to sct aside the proceedings,
findings, and scntonce of any court martial: Provided Ilrthur,
That the power to sct aside shall include the nower to approve
only so much of a finding of guilty of a particular offcnsc as
involves a finding of guilty of an offcnse of which t hc accuscd
might have been convicied under article 28 (a) (2)."

n(f) The scntenee of swery general court martial and of
such other courts martial as may be designated by the Scerctary
of the Navy, shall, undcr such regulations as the Scerctary of
the Havy may prescribe, be pevicwed by a clemency board appointed
by the Sccrctary of the Navy:® Provided; That such clemency boards
shall have the power to ramit, mitigatc, or commute the sentence, in




whole or in part, imposed by any naval court martial cxcept
a court martial convencd by the Scerctary of the Navy, or by
the President, in which case like powor shall reposc in the
convening authority,"

Secrctary of the Navy shall have the
woceedings, findings, and scnt:nce,
in vhole or in part, im—
artial convencd

this article, in-casc nvoned by the Sceretary
by the President, the convening authority shall
have the powzr to revole his forme ; > take
action which he could have taken at the time thc case was first
T

m

wres nted for confirmation: Provided furthe That the effcct

of the rcmission of a dismissa ave the same cffcet as

provided in the last provis ti g) of this article.n

Last nroviso of section (g): "Provided further, That any
officer dismissed shall, upon the sctting aside or rémission of
the d¢ismissal on such subscquent review, be restored, withou
further appointment or confirmation and without rogard to the
numbcy of officers authorized or appropriatod for, to the ranlk
and preezdence to which he would be entitled if he had not been
dismissad; but no pay or allowances shall be held to have accrued
from the date of his dismissal to the date of his restoration."

ITI, Diffcrenees
Departmental Review in CGencral
Details of Reviov.

The Amended Articles of War fully details the review of every
case and the procedurc and agencies to review, while the proposcd
Hevy bill sketches an outline to be followed, allowing dcpartmental
implementation,

b, Clemency and ILegality,

The dopartmcntal review under the amcnded Articles of Wer -
allows i : both as to law and facts,
vhile under the nronosed Navy bill, the review is scparated into
review as to law and revicw as to clemency.
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c. HReview in the JAG Office.

The first step of departmental roview in both services
is in the Officc of the Judge Advocate General, HRowever, the
function of the agencies in the Navy JAG office would be to
advise the JAG, as they arc non-statutory and have no indopen-
dent powers.,

On the other hand, the Amended Art s of \lar closcly

define the powers and composition 2 TC "JLWE agencies
in the JAG office he Boz f Review and the Judicial Council,
However, ncithor vhesc o agencies UL ‘HE action
“i?‘OHt the coneurrence or at the acquicscence of the

Judge Advocatc General, for in order to return 2 casc for lack
of legal sufficiency or substantial error, the Board of Reviow
must have the concurrcnce of the JAG, Slr ilarlyv, the Tu;wn al
Council camnot rcturn a case tdthout the bancullunc: of the
JAG except where is the confirming ﬁutkﬁ"itr, but in .such a
case the JAG may cet that his concurrcnce is nocessary.,

dir

o ‘

d. Review of by The Scerctary of the Havy (Amy).

The primary rcviewing function of the Seccrctary of
is to settle disputes botween the Judicial Council and th1
vhen they do not concur, The Scerctary of the Armmy also hos
function of controlling the mitigation, rcmission, and suspensic
powers of the JAG in cases recuiring appcllate review under
A, 50 = that is, in all general court-martial cascs except thosc
involving scntences of death or of 2 general officer, and in
special court-martial cases adjudging a bad-conduct discharge,

The Secretary of the Navy, on the other hand, has full powers
as to both the clemency and leégal aspects of any court-martial
case except thosc convened by the President.

In addition, the proposcd Navy bill provides for a clemency
board in the Office of the Sceretary of the Navy, This clemency
review applies to all courts-martial cases. Such board has
power to rumit, mitigate, or commute the scntence, except in
casc of courts-martial convened by the President or Scerctary of
the Navy, in vhich cases the latior hove such power,

As pointcd out above, the legal and e¢limoncy revicws arc not
separated under the Amended Articlis of lar.,

The proposcd Navy bill docs not spocify the composition of
the clurmncv board.




AW, 50

¢, Roview of Special (Navy summary) and Summary (Navy deck)
Courts-martial,

The Amended Articles of War do not provide for cither
legnl or clemency rcevicw of spocial or summary courts-
martial, exccpt vherc a2 bad-conduct discharge is adjudged,
The proposcd Havy bill, on the other hand, provides thst
summary and deck courts records may be TL\l ved 2s
legality in the Office of the JAG and that such d»cb and
swamary court records as arc designated by the Secrétary
of the Navy, vill be roviewed by the clemency board.
However, 28 2 summary couri-martial sontonce of discharge
must bu confirmed by the Sceretary of the Navy, it prosum-
ably will be revicwed as to legality by the JAG and as to
clemency by the clemeney board,

Finality

The Amcnded Articles of Jlar-provide that the judgments
courts-martial aftor approval, roview, or confirmation
1211 be final and binding on 21l agenciss, dcepartments,
surts, and officers of thé United States, SJDJCCL only to

petition for a now trial, Presumebly this would not
take jurisdiction from federal courts to issuc writs of
habcas corpus, nor would this prevent the mitigation,
romission, or susponsion of a sentence under AN, 51b,
ery, whether this would preclude the rcopening of a
case on thé merifs if new cvidence is discoverced? As
noted in C.S., A./J. 51, once the Secrctary of the Navy
has confirmed o cuzse, he ennnot later take different sction
on the same case, unless nov ovidence is discovered.

g. DNeview of Suspended Scntonce

The nmonded Articles of ‘Jar state that sentences to
bad-conduct or dishonorable dischorge will be revicwed,
vhether suspénded or not, and that 2 death senbence may not
bz suspended. It is not mede clear vhether syspended
scntonces of dismissal or life imprisonment or involving
goneral officers must be confirmed if suspended by an
authority inferior-to the confirming ~uthority. Under the
proposed Navy bill, the same situation exists as ~11 sen~
tences requiring confirmation.

The Navy bill nrovides (irt, 39(z)) that a2 discharge
shall be executed only aftcr confirmation by the Secrctary
of the Navy or other authority appointed by him, and that
a dismissal shall be exccuted only after confirmntion by the




It is not clear undsr
suspension previously made

Denartmental Review as to Certain Sentences.

ARTY

Board of Review - renders opin as 1) Judze Advocate General -~
o legality - may return tc ;.'“F-: reviews as to legality-
authority for legal 1qqu_f1 Yy mayr set aside,
substantial error, i

P*"h mendation of mod

findings or scntunce.

3 m

Judicial Council - same as Board ) Clemcncy Board - revicws
leview, ags to clemency - may remit,
mitigate, or commute.

SccNavy - may remit, miti-
gate, commute, or sct aside.

President - Army confirming povicrs, ) President - Navy confirming
powers,

Sentences involving gencral officers,

Army - same as death sentence,
Navy - no provision,

Dismissal of Officer or Life Imprisonment.

ARITY NAVY

(Applics to dismiss: d suspension o Appli )y cadets and warrant
cadets. Query, whe 3ppli No Navy provision as to
reduction to ranks of officers in ii

dismissal?)

Board of Revicw - same as in a abowvo,

Judicial Council - confiraing povers.
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U

JAG may dircect that his concurronce
necessary and if does not concur in
action of Judiecial Council, SccArmy
becomes confirming autaorl ¥

JAG also h vier under direct

of SccArmy ti remi

suspand,

NAYY

iarrant O's)

Board of Review - review

and clemency, (1)

vening authority for legal

ciency or substantial error

concurs. (ii) If holds ﬂcall
sufficient and JAG concurs, review
ends, (iii) If thinks modification
or coniirming action nccossary or if
JAG does not cencur in opinion sends
to Judicial Council.

Judicial Council - confirming powers, . Clemene;r board - as in a
above,

JAG may dircet his concurrence SecNavy - as in a abowve.
necessary and if does not concur

in action of Judicial Council, SecArmy

becom:s confirming authority,

JAG also has power under direction

of ScecArmy to mitigat:, rcmit, or

suspend.

Penitontiary Confinenent,

Army as for discharges,
Navy - no oprovision,

Othor General Court-ilartial Case

ARMY

JAG = if holds lcgal
end of review; if
discharges.

Clemency board - as in a2 above.




g. Othcr Court-liartial Cases.

ARTY

Yo orovision.

as Convencd by President o

Under the Amended Articles of "er, rcview of a court-martial

onvened by the President is the same as in the case involving
1 sentence, Under the proposed Navy bill, the roview is the
in the case of a dehth senténce, except that the Secretary

f the Navy has no revicwing powoers,

ases convcened by the Secrctary of the Navy are reviewed in
me manner as a case involving a discharge. The Scerctary of

IV, Reccommendations

Boards of Reviow.

n(a) Scope. The provisions of this article arc axclusive
of courts-martial sct cut in

other provisions for revicw

srticles,

n(b) Constitution, (1) There shall bec cstablished
oxecutive office of the Secrétary of the Navy cone or more
for rcvicw of courts-martial,

#(2) Tach board shall be composed of threc (3) members

of vhom at least onc shzll be a2 civilian,

n(¢c) Duties and-Powers. (1) The Seerctary of the Navy shall,
orior to final action, submit to a2 board of review the rccord of




every court=martial in which a conviction folloved a plea of -
not zuilty and the final action comtemplated extends to death,
dismissal, dishonorable or bad-conduct discharge, or confine-
ment for any period in excess of twelve (12) months,

n(2) Each board of review sl review 211 records
of cases submitted the Secretec of the Navy, both as
to legality and as to disciplinary feature and shall submit
recommendations the n o of the llavy via the
Judge Advocate Gen

"(3) The recommendation of every board of
shall be determined by a majority vote.

n(1) review nay, with the an
Secretary of the Nawvy, prescribe their o 3

"(d) Action of Judge Advocate General The Judge Advocate

General shall, on each recomuendation of a board of review, endorse
his concurrence, or his non-concurrence and reasons therefor

3 L
and shall transmit the entire record tc the Secretary of the Navy

for his decision.”

m

The Vhite Articles are substantially the sams as the U

First Ballantine Report:

Review nrocedures should be re-examined in the interest of
unifying and’ sxpediting operations of office of JAG and Bureau
nf Personnel,

Second Ballantine Noport:

"C., Boards of Review

"Review of all sentences of naval courts; particularly Gencral
and Summary Courts, in the Department is now provided for and
pragticed, As a further means for assuring the attainment of jus-
tice to all indivicdual defendants the Board recommends that there
ba cstablished in the Navy Department, Boards of Review, each of
vhich would be composed of at lecast one civilian with legal baci—
ground, one naval lawyer, and one or more general service officers
of maturc judgment, The function of the boards vould be to review
such cases as thc Secretary of the Navy might deem appropriate,
Such cases might be those in which heavy sentences are imposed,
those which are highly complicated, thosc vhich arc the subject
of appeal by brief or otherwise. Should a board disagrec with
the review of the case alrcady made by the Judze Advocate General
or by the disciplinary activity involved, the record would be




returned to the appropriate office
further rccommendation before b wpg
of the Navy for ;L“al approval,

Kecffe Report:

Departmontal Review.

a, administrative control to be in Office of JAC

Slr,

All matters wv-»J_ulna to the adninistration of naval

justice should be concentrated in onc office under the

dircction of the JAG, responsible directly to Scciav.,

Plrposb to elininate prescnt division of control and

rosponsibility am offices of JAG, BuPers (DiscSec),
in GCIt

vilian is immatorial
control of adminis-

board of logal review

This board is to be created by statute to roview court-
martial cascs; to be established in office of Seccllav,

(1) nembership of board

(a) civilian member to be well-aualificd lawyer or
judge of long oxmericnec; not a naval officer or
civilian officcr who has beun retired for agc;
appointed for term of 6 yoars by the President,
as commander-in-chiefl of the .llavy, on rccommen-
dation of SccNav; salary cqual to or morc than
a Fodoral district or eircuit judge.

officer members to be certificd as qualified by
JAG; 5-10 years active lcgal ‘cxperience; appointed
by SccNav on rccommendation of JAG; tenure of
office semipcrmanent; altornate rhtlruncnt and
succession to insur:e continuity and prescnce of
expericnce; no less than 3 or mor¢ than 5 mcmber

(2) additional boards of logal review in ‘ashingbon or
overscas as nccded,

(3) cases to bz reviewed by the board of roview

(a) all convictions by GClI, any conviction by i
court appcaled to board.




(4) subjcct matter of r« l of legal rcvicw

(a) = if ficiencs arocecdings, findings
guilty pleas,

i sentcnce
should not bc

zs offact should

f decision’
ral

:uuauF
injustice,

board should conside OTE 'u re d regardless

coT
of failurc of accusced or his scl to object

thercto,.

decisions of board of lzgal review should be by majority
vote.

(6) board of lecgal review determination of matters of law
should be final and coneclusive, subject to the
revicwing power of the SccNav to sct aside any con-
viction at a later date within a stated time limit,

(7) in any cvent, SecNav power to order new trial in any
case which has been found legally insufficient (for
such recasons as a federal ap elletc court would remand
a case for rctrial) should be legally conferred by
statute,

lationship of JAG to board of legal rcvicw.

(1) JAG should select, furnish and certify from his office
lcgal officers to prepare cascs and prescnt them
to boards of legal rcview,

(2) where no controversial questions, before board of
legal revicw, such revicwing officor preparcs short
summary of facts togsther with roecommendation as %o
disposition by board,




where therc are arguable issues before board of legal
review JAG to assign legal officers who represent
cach side and preparc bricfs in same manncr as
apocllate counsecl do in civilian courts.

bricfs should bc submittcd to board of legal review
prior to oral arguments.

counscl, or counsel of
if he dusires, should be per-
accused before the board of legal

e e

to bo final, and JAG
opinions should be

a legal officer or civilian of at loast 10 ycars active
practice with substantial court expericnce appointed
by SccNav.

(a) duty to follow all cases having contosted legal
problems when argued before board of legal roview,

(b) his discretion in assigning an officer for
defense counsel to argue eose before board
of legal review,

(¢c) may argue a casc himscelf before board of legal
revicew on behalf of accused,

duty to notify accused of his opinion that board
of legal revicw has improperly decided a juris-
dictional or constitutional question, and to
perfect appeal to the U.S, Suprcme Court unless
the accused desires his own counsel or withholds
his conscnt.

e, Board of scntence revicw.

-

This board to be cstablished by order of SccNav in office
of SecNav,

(1) Prosident to be a civilisn lawyer with cualifications
similar to head of board of legal review,




Other mecmbers should be:

(2) outstanding psychiztrist with prison expericnce
from Bulled.

Rep. from BuPers.

high-ranidng noval officer familiar with dis-
cipline problems,

Ear Corps officer expericnce in discipline
problems,

th discipline

ivilian penologist.

Impartial reviewcrs selectud, furnished
by JAG from his office legnl officers t
for consideration by board of sentonce

Clemcncy and Prison Inspcction Beard

All scntences imposed extinding to death, dismisszl,
or discharge, or confinement for 12 months or more,
and all other sentences, whither imposed by GCY,

or inferior courts appealed by accused or his counsel
or referred by JAG, should be reviewed as they now
arc in the Navy Dept.

(5) Recommendations to be made to Sccllev or Under SccNawv
but not be binding on them. If no change or modifica-
tion rccommended, then court's action finalj case filed,

Review by President and Secretary.

as to scntence of death or dismissal unchanged,

od thot statutory authority of President to
e poier to SecNav in other than death cases be made

suggest
delegat

- = e
perimancns,

sentcnces cxtending to discharge of enlisted men should be
referred to SccNav or to duly appointed represantatiive
before ocxcecution,

sentence not extending to death, dismissal or discharge to
be referred ' to SecNav only where change in sentence is
recommended,




poirer of SecNav to disapprove a finding of not guilty
or to reconvene court for impésition of more scvere
sentence should be eliminated.

Sccond and subsequent clemcncy review by President and Secliav,

power of Prosident and Secliav as to clemency after initial
Department review should be continued., Board of sentence
revioew should take over functions presontly exerciscd by
Clemency and’Prison Inspoction Board and GCII sentence
raview board,

Reserve power of SecHov over findings and scntcnces.

a. SccNav'!s power to set aside proceedings, findings and
sentence of naval eourt martial convened by his order
or by that of any officer of the Navy or LiarCorps 'should
be continued. A statute should -rovide that clemency
action by SeclNav docs not affccet his power to sct aside
procecdings, findings and sentence in whole or in part
within a stated time limit,

Statutes should authorize 2 petition for review of the
findings and decisions of the board of legal review to be

filed dircetly to the U.S. Supreme Court, provided that such
petition be filed only after final Dept. action., Review should
be limited to consideration of the following questions:

a, Yhether the court martial was competent,

b, Whether it had jurisdiction over the accused and the offense,
and had power to impose the sentence and

Jhether the accused had been denied any of his constitu-
tional rights and whether he had been afforded due process
of law in the oproceedings,

Neavy JAG:
FIRST ALTERNATIVE RECO:TENDATION for Review of GCM Cascs

Except as modificd under A bclow, infra, rctain present law
and practice as to recview in Navy Department of GCH cases
after they are forwarded by the CA to the Dopartment, Provided,
that after conviction, the accused shall have the right to
request furthor review within one year,




A Board of Review shall be established in Exos and its members
appointed by SecNav, There shall be further established, in
Exos, the Office of the Chief Defense Counsel, and the Chief
Defense Counsel appointed by SecNav,

If the-accused shall request further review within the one-year
period, the Board of Review—-after giving the Chief Defense
Counsel an opportunity to make recommendations in this respect—
shall decide vhether the requzst appears to have merit and

shall be granted.

If the request is granted, a hearing shall be held before the
Board of Review, in which hearing the JAG and the accused are
present or represented and in which the Chief Defense Counsel
may support the accused.

The hearing may result in such actions by the Board of Review
as are being taken on first review in the Navy Department,
Provided, that where the otherwise appropriate action vould
be to grant the accused an opportunity to request 2 new trial,
the case shall be sct aside if the accused is no longer
subject to naval jurisdiction,

After the end of this further review or after the cipiration
of the one-year period without reauest by accused for such
further review or-after the Board of Revicw has denied the
accused's requcst, the case is legally closed,

Nothing that has becn said heretofore shall hamper the over-
all-power--as under existing law-—of SeclNav and President as
to sctting aside, pardoning, cte.

SECOND ALTERNATIVE RECOMMENDATION for Review of GCM Cases

Except as modificd under A below, retain present law and prac-
tice as to revicw in Navy Department of all GO cases aftcr
they arc forwarded by the CA to the Department, Provided, that
after conviction, the accused shall have the right to renuest
further review within one year,

A Board of Reviewr shall be established in the 0Zfice of the
Judge Advocatc Gencral and its mombors be appointed by the Judge
Advocate General, Thoere shall be further cstablished, in the
Office of the Jadze Advocate Gensral, the Office of the Chisf
Dcfense Counsel, and the Chicf Defcense Counsel appointed

by the Judge Advocate Gencral.

If the-accused shall requcst further review within the onc-year
period, the Board of Review——after giving the Chief Defensc
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Counsecl an opportunity to make rccommendations in this
rcspect--shall decide whether the request appears to have
merit and shall be granted, If J.G agrees with Board's
decision, the deeision is final; if JAG disagrces, SecNav
to make deeision.,

IT the request is granted, a hcaring shall be held before
Board of Review, in vhich hcarlng the JAG and the accused
are present or represented and in which the Chicf Defense
Counsel may support the accused

Thc hearing may result in such actions byt he Board of Review
as arc being taken on first reviow in the llavy Department,
Provided, that whore the otherwisc appropriatce sction w uld ;
bo to grant the accused an opportunity to rcquest a now trial,
thc case shall be sct aside if the accused is no longer
subject to naval jurisdiction, If JAG agrces with Board's
action, this daction is final; if JiC disagrees, SccNav to
make deeision.

After the cnd of this further review or after the cxpiration
of the one-year period without request by accused for such
further review or after the Board of Revicwi or JAG have
denied the accused's rcquest, the case is legzlly closed.

Nothing that has boen said herctofore shall hampor the owver-all-
potror—-as under existing-law-—of Scclav and President as to
setting aside, pardoning, ctc,

(applics to both alternatives above),

1. Therc shall be cstablished under the Under Secretary of the
Navy, a Discipline and Clemency Board,

2, All sentences extending to death, dismissal, discharge or
confinemint for one year or more, and all suntences appealed by
accused or referred by JAG shall be forward to this board for
clemencey reviow. This board is to make recommendations to SccNav
or Under SecNav but not to be binding., If no change or modifica-
tion recommendcd, then court'!s action final, This board will take
functions now ~x~v01sed by Clemency and Prison Inspcction Board
and GCM sentence review board,

3. This board shall consist senior naval officers. JAG,
Burcau Pursonncl, Hedical Burcau, liarine Corps, Corps of Chaplains
and (in time of war) thc Coast Guard to appoint onc member. These
officors would have collateral duty of tccping their Burcau
chicfs informed of the generzsl disciplinary situation in the
naval service.




4., After rc-rcview on appsal, record should be re-submitted
to Disciplinc and Clemency Board.

Follow Keoeffc reccommendations as to:

Review by President and Secretary of the Havy.

Sccond and subscquent clemoncy by President and ScclNav,
Reserve power of SccNav over findings and sentonce.

Yanderbilt Report:

"5, The final review of all general court-martial cases
should be placed in thc Department of the Judge Advocate General
and every such revicw should be made by The Judge Advocate
Gencral or by the Assistant Judge Advocatc Genural for a theater
of opcrations, or by such board or boards as shall be designated
by The Judge Advocate Generzl or the Assistant. This revicwing
authority shall have the power to review every casc as to the
woight of the cvidence; to pass upon the legal sufficicncy of the
rccord and to mitigate, or sct aside, the sentcnces and to
order 2 now trial, This rccommendation rclates not only to chock-
ing command control but also importantly to the correction of
oxcessive and fantastic sontences and to the corrcction of disparity
betweon sentences,

"In order to make this rccormendation cffective, Article of
inr 504 should be amended. In its present form it is almost
unintelligible, It should be rowritten and the procedure pres-
cribed should be made clearer and more definite, There scems to
be no good rcason why cases in vhich dishonorable discharge is
suspended should not be rcvicwed in the same way ~s arc cases
in which it is not suspended."

Keeffe Ronort:

n(5) The termination of probation by the commanding officcr
should be effoctive to réturn the orisonor immediately to the
appropriste naval prison, However, no termination of probation
should be effective to give the probation violator a discharge
from the service, The rocord of terminetion of probation
should be scnt to the Department for review by the disciplinary
activity involved and by the proposcd Scntonc: Roviow Board
for determination, on the basis of the prisoner's entirc nava
rccord and social and’psychiatric background, whether a discharge
should be pocommended, and if so, what form of discherge should
bec awarded,”

FEL - 1
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