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Uniform Code of Military Justice--
Subject: Mitigation. R~mission. and Susp~nsion of

S~ntcnc6s by Departmental Revi~wing

1.g(.ncies. J1.. 'oj. 51.

I. Amy Provisions

1. J1.rticlt;s of ·,;:J.r.

'~JlT. 51. Suspension of Sentences of Dismiss~l or Death.-- the
authority cocpetent to order the ex",cution of a stntt:;J1ce of
discissal of an offic~r or a sentence of de~th m~y sus?~nd such
sentence until the ple~sure of the President be known. and in
case of such suspension a copy of tho ord~r of suspensior.. to
gether Hi. th £:. copy of the record of trbl. sm.ll ir:;mediately
be tr:,msr:ri. ttt:d to the President. 11

I~JRT. 52. Sus?ension of Sentenc€s.-- The Quthority compttEnt
to order the execution of the Sdnt~nc~ of n enurt-m~rti~l may.
at the time of-the ap?roval of such sentence, s' sp~nd thE
execution. in whole or in part, of any such st:.. ,~r.cc e.s does
not extend to death, and oay re-sto:-e the ?,-r" l'nd... r sentence
to duty during such suspension; and the Sec~ t~~y of :Iar, the
cor~~nding offic~r holding g~ncral court-~=~ial ov~r ~ny

such offender, or tho military authority corep~t~nt to appoint,
for the commund, exclusiv~ of pcnit~nti~ribs ~d the Unitt;d
States Disciplinary Barracks in which the person under sen
tence is hald, a court of the kind th~t im~oscd the sentence,
may at uny time horenftbr, ~hile the sentenco is being served.
suspend the execution, in TIholc or in part, of th~ b~lance of
such sentence and rostore the person und0r sentonce to duty
during such suspension. A sentence, or ~ny part thbreof,
'Ihich has been so suspended may bo remi ttt:d, in whole or in
part. except in cuses of persons coni'int;;d in tht;; United Stutes
Disciplinary B~rracks or its branches, by the officor who
suspended the same, by his successor in office, or by :.my
olficor ex~rcising uppropriute court-murti~~l jurisdiction
ov~r the command in which the p~rson under sentence may be
serving at the time, and, subject to the forogoing exc~ptions.

the same authority may vacate the ordbr of suspension at ~ny

time und order the execution of tho s~ntence or th~ suspended
part thereof in so f~r ~s th~ sumo shall not huv~ buen
previously r£mitted, subject to like pm~~r of susp~nsion.

The death or honoruble discharge of a p~rson undLr u susp~nded

sentence sh811 oper~t~ as u com?l~te r~nission of any un
executed or unremitted part of such sbntence."

UhR,T. 53. Execution or Rer.rission--ConfinEim6nt in Disciplinary
B~rracks.-- ~Ln ~ sentenCe of dishonorable discharge has been
suspended until the soldierls r~l£nse from confin~mcnt, the
Execution or remission of ~ny part of his suntenc~ shnll, if
the soldier be confined in the United States Disciplinary
Bcrracks, or ~~y br~nch thereof. be directed by the Secretary
of \'tar. l'
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2. Hanusl for Courts- artisl.

"Par. 8Th. Powers and duties of Reviewing J\uthori ty .•....•.•.

"The power to order the execution of the sentence includes
the power to ~itigate or remit the whole or any part of the sen
tence (A. W. 50); but in any case the puni6~ent imposed by the
sentence as ~tigated or remitted must be included in the sen
tence as imposed by the court ~~d should be one that the court
ci&ht have imposed in the case. Thus a sentence as mitigated
should not ?rovide for c~nfine~ent in excess of six months
without dishonorable discharge.

liTo mitigate a pU!lish::nent is to reduce it in quantity or
quality, the general nature of the pun1s~~ent remaining the
same. h sentence can not be comrnuttea except by the President
or by a corr~ding general e~?owered by the President under
A. ',7. 50.

•

n~ sentence imposing dishonorable discharge only can not
be mitigated. Forfeiture at pay may be mitigat£d to detention
of pay for a like period, or less. Confin€~ent at hard la~or

may be mitigated to hard labor 'vithout confiner.ent for a like
period, Or less. A sentence of dishonorable discharge,
forfeiture of all pay and allowances due and to become due,
and confinement at hard labor for a definitb period ~ay be
mitigated to a lesser punishMent, for example, to confinement
at hard labor and a forfeiture of a specified portion, for
example, two-thirds of the soldier's pay per month for a
period not exceeding that prescribed in tho sentence, or to
hard labor without confinement for a definite p~riod not ex
ceeding the period prescribed in the sentence, llnd forfeiture
of any portion not exceeding ~vo-thirds of the soldier's pay
p~r month for a period not exceeding that prescribed in ~he

sentence.

liThe action of a reviewing authority in r.pproving a
sentence and simultaneously remitting a part thereof is
legally equivalent to approving only the sentence as reduced.

liThe authority competent to order the execution of a
sentence of dismissal of an officer, or a sent6nce of death,
may suspend such sente~ce until the pleasure of the President
be known. (A.I<. 5i).

I'The authority competent to order the execution of the
sentence of 8 court-martinI may. at the time of the approval
of such sentenc6, sus?end the execution, in whole or in part,
of uny such sentence as does not extend to death, and muy
restore the ?erson under sentence to duty during such suspension.
(h.U. 52.) The reviewing aut:l0rity should suspend the whole
of u sentence when it appears to him thnt such action will
promote th~ discipline of his co~~nd.
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liAs to penitentiary coni'inernent, see 90a. '1

to thu convening authority, but presumably ~ould

sup~rior nuthori~y as well.)

(This applies
also apply to

•

•

3. Public L~. 759--BOth Congress, Ch~pt=r 625, 20 Sessio~.

".J~? 51. MITIGI.TIuN, Ril.:IS3I0~;. A.N:l SUSPElISION OF SUlT:::;:;:CES.-_

1Ia • ".t the Time Ordered Executed,-_ The power of thE;
Pre:;id nt. thE: Se"ret:::.ry of the Dupartoent of ~he l.roy. nnd
~y revieTIing ~uthority to ord6r thE; execution of a sentence
of Do court-m:.:.rtial shall includ(> the pOWer to nitig:ltt:.. reoit,
or suspend the whole or ~ny purt thereof, except that a de~th

sentence ~y not be suspended. Thl.: JudgE; .~dvoca.tc Gt.::ner~l

shall ~vc the pOTIer to rlitig~te. remit, or susp~nd the whole
or nny p~rt of a s=ntence in ~ny c~s€ r~quiring appellate
review under article 50 and not requiring approval or con
rirrn~tion by the Prosident, but the power to r.dtig~t~ or
remit shull be eXHcised by the Judge .~dvoc'lt(; Gener!ll u..'1.dE;r
th(: direction of the Secnt;:.,.ry of th~ Du?nrtnc.nt of the l~rI!l;r.
The authority which suspends the execution of a sentence ~y
restore the person under sentenc~ to duty during such suspension;
~nd thu death or honorable discharge of n p~rson under sus?€nded
sentence shall operate as n complete remission of any un
executed or unremitted p~rt of such s~nt~nCb.

lib. Subscqur::nt to the Time Ord6rt:ld Executcd.--
"(1) Any unexecuted portion of '), slontcnce other

th~n u scntGnce of de~th, including all uncollocted forreitures,
ndjudb~d by court-m~rtial may be mitignt~d. remitted or
suspt.ndod nnd <\n;)" ord~r of suspE:-nsion may b... vacated, in
':iholb or in part, by the mili tlry Iluthori ty comp..:.tent to
appoint, for thu conunand. cxclusi Vu of peni t€;ntinrit;.s :lnd
tht.: Uni tad States disciplinary bc.rracks, in \Jhich the person
und\..r s ~ntence m:..;.y bl:l, a court of thl;. kil).d that imposed the
sontt.:nce. and the same power may be Exercised by Gup~rior

mili tary nuthori ty or by tho Judge advocate Gt)1eral undt;;r the
dir{.'ction of thu Secretary of the Depurtment of thl> :.rmy:
Providud, That no sQntencu approved or confirm~d by the
Prcsidt.nt. shall bQ mitigated, remitted, or suspended by any
authority inferior to the President: ~ provid~d furth~r,
that no order of suspension of a sentl>nCe to dishonorable
dischnrg~ or bad conduct discharges shall b~ vacated unless
and u...."til coni'irming or appE:llo.t6 nction on thl,; s(;nt~nc€
has boen conpleted as required by nrticl~s 48 and 50.

"(2) Tr.t pOVltr to susptnd a St;;ntt:nce shall include
the PO~tr to restore the person afrtctE;d to duty during such
suspension.

"(3) The pOwer to mitigute. n:oit or suspend the
scntt;.ncd or any part thurt:.of in thb case of n purson con
fined in tho United Stat~s disciplinsry barracks or in n
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penitentiary shall be exercised by the Secr~tary of the Dcpart
m~nt of the Army or by th~ Judge ~dvocate Gvn~ral undbr the
direction of' the Secntary of' the Department of the .t1rrny. II

II. Navy Provisions

1. ..rticles for tho Govcrrunttnt of 'tho. N!lvy •

... .HT. 54(b)
sont",nces of

Pouer of Secretury
courts uArtial.--

of IJavy over proceodings nnd

"The Sccnte:.ry of thfl ll:-.vy ID:).y Sf;t o.slde the ?roceedings
or remit or titigate, in whole or in part, the s~ntcnce icposed
by any n~v~l court cartiel conv~ned by his ord~r or by that of
any offic~r of the Navy or Marine Corps (Feb. 16, 1909. c. 131,
sec. 9. 35 stat. 621)."

2. naval Courts nnd Boards.

• 3.

,10 discussi on of mitigation, rcoission, or suspE-nsion
by other th~n convening or reviewing authority.

Other.

Once the S£cretary of the N~vy has taken definite action
on n cnse, th~t cuse is clos~d and may not be subsequently re
opened. Opinion htty. Gen. 137(1865).

Howl,ver, such n case may be
nO·.1 evidbnce has been di scovt./r<:d.

reopened on the ground that
ella 1-1944, p. 92.

•

4. Proposod Navy Bill.

".I.RT. 39 (f) The sentence of ow;.ry gener"l court m!l.rtinl
and of such othor courts martial as mey be d~sign~ted by the
Socretary of tho. Navy, shall, und€r such regulutions c the
Secret~ry of the Navy may prescrib~, bo rLviGwbd by ~ clemency
bourd appointed by the Secrcbry of th~ Nuvy: Provided, Th:1t
such clem~ncy boards shall havd the pow~r to ro.mit, mitig~te,

or commute th~ sent6ncc, in whol~ or in part. imposed by nny
n~val court mnrticl except a court martinl convened by the
S~cr~tary of th~ Navy or by tho Presid~nt, in which cas~ like
pow~r shall repose in the convening authority.

"

"(h) The Secntary of tht. Navy shall havo the po~yer to
sot Qsid~ the ;roceedings, flndings, ~nd s~ntenc6, or to remit.
or ~itigfite, or co~te the sentence, in ~hole or in purt, i~

posed by uny naval court murti61 except ~ court mnrti~l convened
by the Prasident, in which c~se like pover shall repose in the
President .•••....•• "
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(As to po-;ers of convening or "reviewint; t:luthori ty" to
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Differences

1. ~t the Ti~e the Sentence is Ordered Executed.

The de?artffiental reviewing agencies wi~~ the ?ower to
mitigate, re:-:it, or suspend under the amended Articles of :Jar
are th~ c~nfirmi~g authority or the JAG under the direction of
the Secretary of the .t:.rmy, while under the ?roposed :-lavy bill.
the clemency b:lard or the Secretar;r of the l;aV'/ may nitigate,
remit. or co~ute.

~s pointed out in C.S., A.~. 48-49, the powers of the
:iavy confirming authority, as such, artl not stated in th.e
proposed NaV)' bill.

Under the anend~d ~rticles of Jar, no reviewing authority,
othbr than a confirming authority may commute a sentence.
while under the ~roposed Navy bill, both the clem~r.cy board
and S~cretary mdy commute any sent~nce.

~ 2. Subs&qu~nt to th~ Time Ord~r~d Executed.

See C.S., ~.~. 53 as to mitig~tion, etc. on the petition
of accufied.

The Jl\G of tht. J ..rrny. under the diraction of 'tho Secrl::tc.ry
of the ~r~·. is giVBD pow€r to ~us~end. r~mit, or mitigate a
sentence aft~r it has boen ord~rcd cx~cut",d. The propos~d

Navy bill makes no provision for clemency action aft~r the
sontenCtl hilS been ordered executed. except in thut every sen
tencc. not requiring confirmation. is execut~d upon announcc
mt:;nt by the court and revi{;w is had whil£: the sEntonce is
bebg ~xecuted.

llowc:v",r. aft-.;r roview is complc,tl:d in th,", Navy, the
S~cr~t~ri of the ~avy, if he has not previously tak~n nction
on the casu. m:iY remi t, commute. or mi tig,'l tc. (The power of
suspension is includ~d as conditional rLmission). However.
it is not clear under the propos6d ~rticles ~hcthcr the
St1cretary ~y act if he hOod previously t'lken any a.ction.

•
3. Vnc~tion of Suspension.

The <.rmy J.•G. under tilL dir ... ction of th£.; Secn,t.. j of
the normy, is givt.n the ?o·.~Lr to vUC'..'tt;l the suspl..nsion of a
s(..nt£;ncl,; "subsequunt to th", tim\;: ordt.rE;d eXl,;cutE.d ll

Till,; propos~d ~avJ bill docs not m~nt1on th~ vacating
of suspension. It is ulso not cl",ar whbth~r a suzpension of
n sentence can bL v~cated by an uuthority ottl..r th~n that
which origina.lly suspe~d(;d th... scnt~nce.
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...s to thl:! diffl;;reDC6S b6twecn mitig:...tion. remission, sus
ptnsion, nnd comrnutt:::tion, scu C.S., .~ .... 47.

IV. Recor.~end~tions

See C.S.,

Keeffe HE-port:

ltFtZ,CVl.f:EIID.SIO!lS;

47; C.S., .~.-:. 48-49; und C.S., 4.', 50.

lilt is r"coI:!t".(;nded t..1at the sUbj€.ct of t",rcitution of prob!;.tion
bE. carefully reviewed by the _~dvisory Council.

It'i'he follo.ling suggestio:1s _rt;:; r.:::...d",:

"(1) Prior to terminution of probation th,; cOr.lll'li.Jlding officer
should orJar an inv~stigution of the all~ged violation simil~r to
thnt of ~n inv~stigation prior to a general court martinI, including
the taking of st&t~c~nts of witnesses, and ~he 8t~t~ncnt of th& pro
bution violator if he desires to m~ke on~. Thy ulleged prob~tion

viol~tor should be repres~nted by counsel, if ~vQilable, und if not
uvo.il~bl~, by nn experiencGd ~vul officer of his pbrson::...l choic~.

The r~cord of this henring shoul~ be transcribed.

"(2) h. hearing c.t m....st should bt:- held, b"s(,d on the investiga
tion previously mc.d~, ~t which the probation violator should be
similarly represbntE.d.

11(3) Probation should bl,; tt:rmindt:td by u written ord~r bused
on tho hl:'.aring ut m"st in which the commanding oi'ficur st!.lt~s in
detail his re~sons for termination.

"(4) 1\11 the above papers should be filed in the probation
violator's r~cord.

"(.5) The terminution of probl.ltion by thtl com!ll9.nding offict::r
should be effectivo to return the prisoner immediately to the appro
print~ naval prison. Howcv~r, no termination of prob~tion should be
effective to give the probation viobtor n disch:lrge from tht:: suvice.
Th£ record of t,rmin~tion of probation should be s6nt to th€ DEp~rtm~nt

for review by the disciplinary activity involved ~nd by tho proposed
Suntc.nc~ Rcviffil Bonrd for determination, on the busis of th~ prisoner's
entiro naval record ~nd soci~l !;.nd psychiatric b~ckground, whether
c discho.rgo should btl recol:'illlended, and if so, "hilt form of discru...rge
should btl o.w::o.rded. lI

FEL-l



Unifom~ £!:. Uilitaryt Justice

Subjoct: l;itigation, Remission, and Suspension
of Sentences.

Seo C.S., A. 1. 47 - Conv.:;ning Authority -- Initial Review.
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L Artic1'Js of 'jar

Subject: Rehearings, A. 1. 52 (in part).

A.~·'. 5~
(in pai~t:

P. 1

"ART. 50! •.. " ..•

·1. Argv Provisions

II' ,'hen the President or any reviewing or confiming
authority disapproves or vacates a sentence the c;cecution of
which s not theretofore been duly ordered, he r:t.a:r authorize
or direct a rehearing. Such reh.:::ari:tg shRll take ..,lace before
a court corlposod of officers not rooooers of the c··crt which
first h~ard the case. Upon such rehearing the accused shall
not be tried for an~r offense of which he lias found not guilty
by the first court, and no senti.:nce in excess of or more
severa than the original sentence shall be or-forced unl0SS
th~ sentence bu based upon a findinb of guilty of an offense
not considered U!Xln the ocrits in the original proce~dillb:

Provid...:d, That such rehearing shall be had in all cases
lIh~rc a finding and sentence have been vacated by Nason of
the action of the board of review approvvd by the Judge
Advocate ~nural holding the record of trial legally insuffi
ci0nt to SUp?ort t~~ fLn~ings or scnt~~ce or that errors of
IaH havu beon comr;d.V..:::d injuriousl;r affecting th~ substantial
rights of th~ accused, unless in accord 'dth such action, and
the reco[~ndations of the Judge Advocete ~n~ral th~reon,

the findings or sent~nce arc approved in part only, or the
record is r~turned for revision, or wlless th~ case is dis
[ussod by order of the reviewing or confirming authority.
hftcr ~ny such rch~aring had on the ordur of the Pr0s~dent,

tho record of trial shall, after examination by the br ~d of
r~vicw, be transr~tted by the Judge Advocate G0n~ral, ~th

th~ board's o~inion and his reco~~~r.dations, dir~ctly to the
Secretary of ~·lar for the action of the President. . "

UnifoM Code 2£ :iilitar,z Justice

•

"ART. 40. As to :lunber.-- IJo person shall, \'ithout his consent,
be triwd a second t~~e for the sana offer.s0; but no oroc~eCing

in which an accused has bc~n found guilty b:r a court-f.".artial
upon any charge or s~cification shall b0 held to be n trial
in the sense of this article until the r ....vh:\.'ing and, if there
be one, the confirning authority shall hnv3 t..'lkcn fin:'!l n.ct-i.on
upon the case. . •...... It

2.• l1anual for Courts-l!.:'.rtial .

II PAR. 89. COURTS-~:A"YfIAL-ACTION--orcering Rche"rings .-- ..••.•

"A l'l;hearing is not authorized wheN a part of the sentence
has been approved.
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Il~Yhcrc the accused is convicted at too first trial of a
l~sscr included offense only, a rch~arin8 on the offense origi
n~lly ch,rgcd can not properly be ordered; although ~v~n if
convicted of tho offense originally c~~rgcd on such improp~rly

ordered rchc~ring such conviction ~3Y be valid as far as con
cerns a conviction of such lesser includ~d offense.

liThe order directing a rehearing shr,uld bo."l J"".ado at the
tinJ of disapproving or v~cating the sentenco ~d ~1.11 ordin~!'ily

be includ~d in tho ~ction on such sentence.

II' .'hoo a r;}hcaring is directed theN rtill 00 rcf-.:rrcd with
the ch~rscs to the trial judge advocate the r~cord of the fOrDer
proceedings and the accoapanying papers t·tJ.ich aN pertinent,
together with a copy of the holding of tho:: board of r c:vic\'! or
the revieW' by the staff judge advocate o~ such other holding
or opinion as ma,}" inform hir.l of the errors ~de at the fo:rner
hO.:lring which nec~ssit<1ted a rJhe~ri.ng.1I

3. Public L~w 759-SOth Congress, ChOoptl;T 625-2D Sossion

liSE(;. 229. Article 52 is amended to rct\d as fol10\ls:

JART. 52. REH'::l'.RL!GS.-- rJh~n My rov1cHing or confiIT.ling
authority disapproves a &.:nt~nco or '.:hem "'.ny sentence is vacated
by action of th~ Br):,.rd·of Review or Judici-:.l Council end tho
Judgo Advoc'\tc Gcnur::Q, too reviewing or cO:1firrl1i.'1.t; authority
or the Jud,:"c Arlvoca.te GJnc!'.ll m..1.y .:luthorizc or diruct rchc.:lring.
Such rchc~ring shall t~ke pl.:lce before n c~urt-nartial cOMposed
of r.cmbers not r.1Cnbcrs of the court-r:Illrti~l which first h<.;~rd

the caso. Upon such rchJaring the accused sh.:lll not be tried
for r.n'J offenso of ,'.'hich he "/'15 found not guilty by the first
court-n~rtial, uno no sentence in oxcuss of or more severe
th~n the original sentenco sh~ll be enf~rced unloss the sentence
be based up?n .:l finding of guilty of no offunsc not consid~rcd

upon the f1J:lrit5 in the original proceecing. 111

A. W, 40 . .'.".5 not ch,",nged by P. L. 759,

II. N~vy Provisions

•
1. Articles for the G0verno,mt of the N:wy

IIART. 54 (b) Poy'er of SccTl,;to.ry of UWj' o'/or proccl.:'di.n,;;s :md
scntcnc~ of Cl')urts r:n,rti::Q.- ThoJ Sccrct'lry of'the N:....vy r.tny
set asid\J the proccec.inbs or !'Cr.U.t or oiti£".tc, in \'.il01;,,: or
in part, th..:;; s,"ntcnce i.r.q:'')s~d by any nnwl.1 court marti:Q con
vened by his order or by that of 3Ily officet" of the n1.V~' or
I!arino Corps (Feb .. 16, 1909, c .. 131, Sec. 9, 35 St ...t .. 621).11
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2. N~v-;.l Courts 1.nj BtUrl'is

rrs;x. 471. 'Reviewing -.uth-Jrit:t' dcfincd.--

tI.'..ny ('[ficer to .thon the procccdin,ls of ~ court r."U"ti'l.1
~r~ l'\.:gul. 'U'ly subnittcd for reviell in :".ccord"Jlcc ,lith 1~\1 is
... I\::vb..lins .~uth ,rity. ~1hcn, ~s is ordin!'..rily tho casc,
such officer is the conv..:ning nuthC'tity, this l-.tt..::r tero
should; in orcl,::r to .:l.voirl confusi,")n, bo uso.:d in ~f.,;;rrin£

to hin, even while exercising the functions of :'l. roViC\7ing
'luthority. /I

IISEe. 477. p, w.Jr of Reviewing Auth?rity: Or:icrin~ new
tri....l.--

"If the cnurt "I<lS w.i.thc~t jurisidicti 'o'or if none )f the
ch3rscs or spccific~tions ~llcgcs ~n ~ff~nsc, thu rcvicvrir~

:mth-,rity should dist'.pprove the ::T0cccdings, finungs, and
sentence nnd convene .:l new court f?r thv tri-~ of th\J roB..:.
The nO\1 trill shrluld be h(l(i upon the S:'JXl ch".rgos and ,p~ci

fictions, unless th~ Cis~pprJval is based on fatal dofects
therein, in tnich evcr.t, new ch~rg~s ~nd spocifications sh~uld

be dr~~m corr~ctly setting forth th~ off~nscs intended to
be ch~rgcd at the prcvi0us tri~l, provi~ud th~t such new ch~rges

and specifications ar~ nnt b~rrcG by the statute of l~tations.

UIn cases n::>t covered by the foreg.,il1':; "'l.:l.ragraph, if the
record discloses errors to the substantial injury-)f the accused
<mel timely nbjocti'1n vms lil"\dc by hin nt tho tri.'ll, the Nviewing
<luth:lrity beforc"'.cting upon the rcCQM sh'1ulct ,"'.ffrn-d the accused
nn opportunity to request a now trial, provid~c the record
irr0spcctivc of the errors ~iscl·)scd is sufficient to sust~in

the finding of thc court. Sh,ulc tho accused ~ccline ~r fnil
t1 apply for n. nO';1 trial within tho tine ::\llo~'{ed by the rcvic\ling
.'1.uth<.>rity, the l'1ttcr sh Juld take .::J.ction upon the pr(:;ceoc.in:sJ
findings, and s0nt~ncc with~ut reburd to such errors.

IIIf thl..: rcvioHing'1uthnrity c.:r:l.:1t 1. n,J\"l tri'1l Ul1"1n pctiti:1O
~f the :l.ccuscd, he sh" uld or1er the ~ccus..:c! ixfo1'.: 3 n'-'11 court
on the s~e ch~rgcs ~d s?Ccific.::J.ti)ns ~ribinally pr..:f_rr..:~

1.&~nst hin unl~ss the rc~sons f?r rctr~::\l \~~ based -n 1ef_cts
in the ch'lrgc5 "r spocific~tims, in "'hich C1.S0 m::\t ch..... r£os
~d spccific"ti~ns sh00ld be ?r~p~xoc. cnrr~ctinG tho ploadJL~g

previously objectee t~, if such nc~ c~rgos ~r~ n,t barroc
by t~ st .....tute ~f lL~tations; but the ~ccused should not bo
trice f~r any ....ffcnso of ,·~ich hc '·.'05 fJune not guilty' by the
first c"'UTt. U<,,:'fJ trial xing grantod, the pr::>cccdincs, find
ings, n.nd sent..:nce <")f too previous trial. shf\u1el. be sot c.silie. II
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IlSZC. 408. Forner Jeopardy.-

liThe fifth amencb!2nt to the Constitution of the United
States provides that no person shall 'be subject for the same
offense to be t~ce put in jeopardy of life or limb. I A
person is twice put in jeopard:r if he is·tV/ice put on trial
for the same offense. In order, ho,rever, to sustain a plea
of forrr~r jeopardy, the accused must show that:

"(1) Upon a forr.er trial, he had been actually acr:uitted
or convicted; or

11(2) Upon a fOrcler trial, after he had been arraigned
and the prosecution has rested its case, tho
convening authority entered a nol:!'e prosequi
(or l1ithdravml or discontinuance), ovor the
objection of the accused, in ord~r to prcv~nt

the court nartial from arriving at &. finding.

"In either case set out above, too j~opardy is conplete
and it matters not whether any action, or, if any, what action
has been takcn upon the proceedings by the revicwing authority.
But tho proceedings upon a Ifatally defective I specification
do not constitute fonmcr jcopardtr.

"Likewise, to constitute former jl.iopardy, the court before
which tho former proceedings have beon conducted must have been
a duly constituted and Ngally comp,)tent court. A commanding
officer is not a court ~zrtial and plmishmcnt inflicted by him
is not a bar to trial. . •........ "

3. Proposed Navy Bill

"SEC. 39. Article 53 is ronwrbcNd as Art. 39 and amended to
read as follows:

'ART. 39. (b) Thv convening authority of an~' court martial
shall have t~ prnier to remit or mitigate, but not to comnute,
the punishment im90sed bY' the s..::ntencc of any cwrt ~.arti:\l.

conven~d bv him.

I (d) Thv officer cmpovT-.lr...:d to convvne ~neral courts martial
who is next s\,lnior in the chain of corrmanc to any convwning
authority of a summary or deck courts r~1rtial shall'be the rc
vi~\ring authoritj-· as to l.;gul.ity of th.: procecdinss, findi.nes,
Md scntenc,,-,s thereof, if such rcvi"ming authority bu ;>r~scnt

or found b~' the convening authority to tx:: n.:asonably available:
Provided, That if such rcvimring authority be not ;Jr...sent or
found to be so avail -:.blc, th;:; convening authority shall review
the rccC'rds of such courts as to legality: P!'')vided furth-::r,



* ThJ tcnn "new trial ll is used in NC&B, Sec. 477 to describe the retrial
ordered by :l. rcvic\'.1ng r'..uthority. A. W. 52 uses the tcnn "rchc·1.ri..ng" to
describe the retri~l ordered by a reviewing or confinming ~uthority, or by
the JAG where the sentence has been ~.cllt~d by action of the Bo.'1rd of Review
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That tho I'Cviewing authority shall have the ."'owiJr to s\,;t
aside tho procccdi."l.~',s, findings, :md scntunco or to Nmit
or mitigate, but not to oownutc, the punis~~~nt imposed
by tb:: sentence of any such sum.rnary or deck court M:n-tial:

I (.::) The procccdir.~s, findings, and sentence of cv..:ry
general court Jrilrtial 3Mll, and of an,r other court martial
may, b~ reviewed <:'5 to legality in the Office of the Judge
Advocate General of tho N~vy: Provided, Th~t the Judge
Advocate General of the Navy sh~ll have the pon0r to set
aside tho procccdines, findings, and scnt~ncc of a~y court
m.:lrtial: ......•

f (h) '!he Secretary of the Navy shall h.1.VC the power
to sot aside the proceedings, findings, and- sentence, or to
remit, or mitigate, or commute the sentence, in \':holo or in
part J ir:lposcd by any rmval court !!In.rtial except a court m:.rti.J.l
convened by the President, in which case like pot':cr shall
Npose in the President: •....... til

III. Differences

Under the 9rcsent A.G;N., the conv~ning ~uthority may
disapprove tho proceedings, findings, and s~ntcnce of any
court m."'lrtial and order a new trial* if he finds on rcvi~w

th3t the court lacked jurisdiction, th~t the c~~rges or
specifications Wt,;rc dc::uctiv,J, or that the Ncord discloses
errors to the substantial injury of the accused and timely
objection w~s m~de by him at the trial, nnd the accused
requests a new trial when it is off~rcd to him. Under the
proposed Navy bill, the convening authority (where he is
other than the President or S,-,cU:.lV; seo Par: 2 bclmt) could
not disapprove or sut ~idc the proceedines, findings and
suntence in ~cting origin~lly in a cnso; thoruforu, he
could not order a now trial directly. HO\'tuvor, the JAG
may set aside the proceedings, findings ~nd sentence of any
C,1.SC he rcViCllS, :.nd the officer cmpo"! rod to conv..:n.:;: g:mcral
courts t:\o'1rtin.l l'thO is next senior in the chain of COIilTl~J11d

to the convening authority may set ~side th~ proceedings,
findings end scntLlncc of 2.lly swnr~1.r~r Or deck court-m:rtinl.
case he reviews. If cither of tlKlsc t\:o rcvimring ~uthcrities
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s~t aside on grounds of lack of jurisdiction in thu court,
or ~ f~t~~ly dcf~ctiv~ specific~tionJ they could ~uthorizc

the convening '1.uthorit;>" to ordlJr :\ :'lC'.: trial. If the record.
w~s found l~g~lly suffici~nt but containing errors prejudicial
to the: .:lccust:d to which the ::lccuse,;d h.3.d cxc",ptcd :It the
tri~l, they could direct the convening ~uthority to asccrt~in

if thc o.ccuscd l!~ntcd a nCl,' trial; if he :>.sscntcd, tho pro
ceedings would be sct -~idc by the rcvic\nng ~uthoritJ ~d a
no\! trial ordered by the convening :-!.uthority.

2. Hhcrd eithor thc President or SccN::!.v is the convening
authority, the procedure under the proposed bill ':liil be for
JAG to review for legality beroro the record gous to them.
His power to sct 1.sidc <"tnd to Ncorneod a 00\: trial is the
same as in P~r. 1 nbove. In ~dditien, evun though the JAG
found too proceedings leg~l, the President or Scc;Jav could
set them aside for courts they convened ~nd order or ~fcr

a nov, trinl (Art. 39(h)). Also, unocr no'" Art. 39(h), Scclhv
rn.:ty set aside the proceedings of !'!.njt court !!l:>.rti~l in '"lny
case except one convened by the President, in \'rhich cose
the President h-:.s a like pOl'ror. Und.::r this provision, Scclhv
could t~J{e the 5.."\lnO nction the JAG could in P<l~. 1 above,
in cases where he w.,.s not the conv.:::ning nuth~ritj·, even ",:here
the JAG had ~lrcady found the proceedings l~gal"

3. In either 1 or 2 "bovc, tho question of \"J1cth;:;r 0. man could
pl..:::~d formor jcop.."lrdy in a nc~'f tri'1l ",'ould affect the exercise
of the pOl"er to ::-.uthor::'zc or ord... r ona. The N:wy rule for
fonoor jeopardy maki,.:s tho jcoprl.rdy compl,,;;te r'hcn thore !r",s
been a conviction or en acquittal unless the court \"f.:l.S without
jurisdiction or the spccificCl.tions under which' he \',.:.s tried
w..:.rc f::.tally defective (Sec. 408, NC&B.) Thus, wh.::re the
proceedings VNro set aside on the ground that the i,.:vid~nce

l'i;'lS insuffici<.:nt to support .':'. finding of guiltJ.~, .:l n\,;w tri'll
could not be .:!.uthorized. Thero the record tes found lcgo.lly
suffici.:::nt, but cont~ining prejudicial errors, th<.: ~ccuscd

could not be tried ag~in "Qthout his cQn~nt" In thvs~ c~scs,

hOHcver, the procc~dings would not be set "lside until tho..:
off...r of .'J. n.::\"' tri:tl :t......d b,.;"",n Cl"l.de and ~ss':':lt..:.d. to. Und.::r
the Army rul..::: there is no problem of ':oubl.::: j",-,p.:l~dy ."l.rising
whore Co reha'l.ring is order..::d or 'luth:wiz..:;d, since jeop::rdy
is not" complete until the r;:;vie\ri.'1g c.uthorit~.r, "'.nd if theru
be onc, th-.; coilfiming iluthority, ho"1.s b.!wn fin ...l c.ction upon
the CL!.se (A. 11. 40).

4. A. ~1. 53 provides th-:.t "l.I1y conll.rcing l.uthority r ..,
authoriz.;;l or dir,;;ct a rehc ....ring. Under the proposed :: ...vy bill,
such a power is not nn incident to the power of confirm~tion.

(The Prosidunt, for eXI~pl..:::, could not set "l.sidc ~ c....sc, and
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<luth'"lrize 3. rehearing, where he ';'.cs th3 c!'>nfiroing but not
the c~nvcning auth~rity. He could ~nly refuse to c~nfiro.

This C.1.se \"Quld r>rob:lbly never occur, h'wr...ver, since Secthv
Hould set it ,'1side before it rc:"'..ched the Pr..:sident.)

jhvy·pMvisions .:::.rc silent on y,'ht:thQr, if there is <l
nou tri,:tl, .:l m.:m o,m be given a sentence in exc<Jss :If or
more severe th:m the original sentence unless the sentence
is to be based upon on finding of guilty of :In ,. ffense not
considered upon the norits in the nrigincl rrocecdinb .

IV. RecorJ!::endations

Koeffe Report, page 230: The Sccrctcryls p::>\':cr to
t"lrder a new tri.,,,l, in .:my case which IDS been held leg~ly

insufficient, should be ele~ly cor.ferrcd by stntutc. The
Kc~ffc B:)~rd bclicves this C"-n be c.'Jne v'ithout viol'lting the
rule o.gninst for~r jcop..'lrdy.
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Uniforr.t~ of Hilitary Justice

Subject: Petition for New Trial.
A.1V. 53.

I. .~ Provisions

1. Articles of ~lar

"ART. 53 11 (The subject matter of present A../. 53 is
unrelated to A. t. 53, as amended by P. L. 759).

2. Public Law 759-BOth Congress, Chanter 625, 2D Session

"SEe. 230. Article 53 is aJOOnded to read as follovfs:

'ART. 53. PBTITION FOR :~. TRIAL.-- Under such regulations
as the President may prescribe, the Jucge Advocate General
is authorized, upon application of an accused person, and upon

Dod cause shm'm, in his discretion to er~ a new trial, or
to vacate a sentence, restore rights, privileges, a.nd "'roperty
effected by such sentence, and substitute for a disrni' aI, dis
honorable discharge, or bad conduct disc~arge previously e;re
cutad a form of discharge authorizod ior adninistrati'..e issuance,
in any court-ma:rtial case in \"hich 3t>plication ~_s rode dthin
on~ year after fin~l ~is?osition of the case u~on initial
appellate review: Provided, That l','ith regard to cases involv
ing oficnscs com~tted during 'forid lIar II, th0 application
for a n<,;!':1 trial may be rr.ade \'lithin one ~r()ar after termination
of the war, or aft<,;!r its final disposition upon initial ap~cll<ltc

review as herei:"! provided, whichever is the 13tt~r: Provid.ed,
That only one such applicJ,tion for a nC',1 trial may be enter
tained v~th regard to anyone case: ~ provided furth0r, That
,'111 action by the JUd,:c Advocate GGn"ral pursu~nt to this
"rticlc, and ,'11 procecdings, findings, and scnt,,;nc.JS on n...:ti
trials undor this :'l.rticlc, a-s ap"roved, r",vi"':\led, or confi~d

und~r Jl.rticlcs47, 48, 49, ~nd 50, and ;;ul dis..:iss.J.ls nnd l1is
charg~s carried into ,,;xccution pursuant to s~nt~nc~s adjudg...:d
on new trials ~nd ~p~rovcd, r~vic~~d, or confirm~d, shall be
final anct conclusive ~nd ord~rs publishing the action of
the Judge Advocilte Gcn,.:ral or the ;JJ'Ocecdings on n,.',1 trial
:md all action t:tk.....n pursuant to such proceedings, shnll be
binding u,on all dCpC~trncnts, courts, ~cnci~s, and officers
of thl1 United Stntes. 1ll

II. Navy Provisions

Articles for the Government of the Navy

II ART. 54 (b) Patter of Secretary of Navy ov",r roc(;c.dings and
sentences of courts mnrtial.-- The Sccrot'\ry of the I~~ -r way
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set aside the proceedings or ramit or mitigate, in ~molo or
L" part, the sentence imposod by any naval court 1'l.1.rtial
convened by his ord~r or"by that of any officer of thu Navy
or Harinc Corps (Fob. 16, 1909, c. 131, Sec. 9, 35 St.:lt. 621).11

2. Court-ll~rtial Orders, N~vy Dcp~rtrncnt.

CMO No. 2-1943, p.:lgc 145: Held, 11 •••••••••'/here the
sentence of a lCRally constitut~d court marti~ in a c~su which
is l"'i.t!1in its jurisdiction h.1.S be...:n ~pproved by the rovie,-'ing
~uthority "J1d cnrried into .::xccution, the proceedings :ire thon
....t "'..ll cnd and the :\ction thon lk,d upon tho sentence is, in 000

tcmplition of l~wJ f~l. In such C.:lSC there 1s no power by
which such scnt~ncc ~....n be rescinded, ~ullcdJ'or oodificd.
Furthormore, nhen the sentence, .:is in this c~sc, h"'s been lim
fully confirmed :md executed, the procQ-eclings in the c.:!.se ~_rc

no longer subject to roview by the President, or nn:! l"ssor
~dministr~tivc officor; they h~ve pcssed b~yond supcr~~sion

~nd nrc nt :m end. ThcNforc; the pctition ':",;s denied. (File:
00- Arcff, t:~uric03 N./A17-20, Apr. 26, 1943.).11

e 0;0 rIo. 1-1944, P.:!.gc 92: Held, ·..!here n.::w evidence is
produced, ~ C='·SC m:'oJI" be rcop;)ncd although 5.:lcll:-.v has previously
ap~roved the sentence.

3. Proposed N~vy Bill

lISEe. 39. Article 53 is r':"'Ilwnbcrcd '1.S Art. 39 nnd ::vnonded to
rc~d ~s follOTIs:

'ART. 39 •.....••

'(e) The proceedings, findings, ~nd sentonce of ~v~ry

g.::mcral court rn.:rtb.l sh.1.11, ~r.d of any other court m~rti.:ll

rncy, be reviewed as to 10g~lity in the 0ffice of the Judge
Advoc~te General of the Navy: Provid~d, Th~t the Judge
Advocate Gcner~l of the N~vy sh~ll h",;vc the pOl~r to set
~sido the proceedings, findings, and SCntence of ~mr court
nnrtial. .. "...

•
'(f) Tho sentence of every general court ~~rtial and of

such other courts m"'.rtinJ. as rn."I.y be d\3sigm.tcd by the Secr..:t'"!.ry
of the N:lV:", sh'"!.ll, und\.;r such regub.tions "'.5 the Secret1.ry
of the Navy n:l.y ;Jrcscribc, be reviewed by n. clcll'!Cncy bo·'1rd
'"!,ppointcd by the Sccrct'"!.ry of the N~vy: Provided, That such
clenr:::ncy bo",;rds sh'J.ll h:'\ve the poller to remit, mitig1.tc or
comnute the sentence, in ,":110113 or in pnrt, imposed by "'ny
naval court morti.:ll eXc3pt ~ court oorti ....1 convened by t.hc
SccNtr\r;,Y of the N."\V",{ or by the President, in which c"I.se like
pol/l,lr sh<lll repose in t~ oonvcning ....uthority.
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I(g) The proce~dings, findings, and sentence of every
court ~~rtial shall upon request by the convicted person m.dc
\vithin one year after such person h3s been informvd th~t the
review of his case has been completed 3nd under such regu~

tions llS the Secrct.:lry of the N:wy may prescribe, be ro. Jic', 'od
by n bo~rd of appeals ~ppointcd by the Secrct\ry of the N~vy to
serve in his office: Providod, That such bo~rds of ~p,e.ls

s~l1 h~ve the pO\Nr to t~e ~ny ~ction which could hav~ bcen
t.~':cn by th.J Judge .i.dvQc.:!tc Gcner~l under Sec. (.J) of this
articlu \nd by a'clcrn~ncy bo~rd under Sec. (f) of this ~rticle:

Provided further, That any officer disnissed sh~ll, u?On the
setting 3Sidc or r_~ssion of the disniss~l on such subsequent
review, be restoNd, "ithout further nppoint~nt or confirm~tion

und without rcg~!"d. to the nwrbl.:r of officers ."l.uthorizvd or
appropri-:.ted for, to the r<'.nk ''''.od precedence to which he would
be entitled if h~ h~d not been dismissed; but no p~y or
,;110\','3nces sh,'1.11 be held to h:l.VO llccru;)d from thtJ d.:lte of
his dismiss.:ll to the etc of his rC'stor~tion.

I (h) The Secret:-:.ry of the rJ,vy shnll havo the povrcr to
set aside the proceedings, findings,'3nd svnt~nc~, or to remit,
or nitig~te, or commute the sent~ncc, in ~mo10 or in p3rt,
irnpos~d by .~y ncv~l court ~rtinl ~xce?t a c~urt n~rti.:!l con
v..:ncd by the P!'.:sidc:lt, in r;hich c~t..: like po\!cr shClU r :posc
in th,J Prcsid\Jnt: Provic'.cd, Thnt u;x:m th..:: r~quest provided
for in Sec. (g) of this ~rticl..:, in C1S..'S convcn0d b:' the s..::c
rct'\ry of .the i:'1vy or by t.hc President, the conv..:ning '1uth'1rity
sh~ll htJ.ve tho ~w~r to revoke his form~r 'ction ~nd to t'1ke
~:. action ¥hich he coul~ have t.k~n at the tim~ the c~se w~s

first pNscntcd for confir:n..'1.tion: III

IISEe. 47 .

I.\RT. 38. In ov..,;r.:' c"'Urt-m~.rti"-1 procc..::dL"1g in r:' "_ch the
~ccuscd pl:~ds not guilty, def~nse counsel, if there b~ onc,
sh~ll, in the ev~nt of conviction, nttn.ch to the record of
proce.JdL"1gs cith~r a brief of such m~tters ~s h~ fo~ls should
be consiC.:.:r..:ct on ooh:l1f of the :'\ccuscd on review or a sign0c
st~t..:r:x;nt s(.:tting forth his re~sl')ns for n,t S0 t}"ing••...... III

III. Diff.Jrences

Thero arc no li!'ll.t".tions on r:h,1.t the i.~r J:.G my consi~Clr

in ~cting on tho petition of ~ c0nvictcd ?~rson. He is uuth~rizcdJ

undor new A. ',J. 53, tt gr-..nt .a nc\'.. tri~l or t:'\kc other action,
t1upon good cause sho.'m. lI The N,w;! Board nf /'9f1<:~ls cst"'.blished
under new Art. 39(g) of t 1 e pro~osed Nwy bill is directed to
review the proceedings, findings ~d sentence of every court
t".:!.rti:l1 upon tho ~tition of ~ convicted pers.,n. It is not cl~nr

who:: tOOr the So Jrd t.ny go beyond such review, :\nd consider '1th:r
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r:.ntters outside the record, such as nOH evidence, or ".nether
the intent of ~rt. 39(g) is to restrict it to a review ,f
r:~tters in the record only, except for matters which the defense
counsel may have appended to the record in accordance \T.lth new
Art. 38 of the proposed Nav;r bill.

2. ~~llcrc there is a petition made to the Board of Appcals
under new Art. 39(g), proposed tJavy bill, the President or
SccNav, for cases "here they were the convening authority, may
revoke their former action and take any action Vlhich they
could have taken at"the time the casu vms first presented for
confirmation. (Art. 39(h». Tho [~aning of this proviso is
not clear. Under its authority, tho President or ScclJav may
be able to give the same kind of additional review to a case
where they convened the court as the B0ard of hpp~als is am
pOi;ercd to· give, but vilcth=:r such a power is to be exercis..:d
instead of, or concurrently d.th, tho. power of tho Board of
A?pcals ov~r the same cases is not certain. Or the proviso
F.lay only be intended to give the President or SccNav additional
pon.~r to e~rcisc ckmcncy in cases thc:r con....ened, either
before or after the Boar-1 of Appeals has rcvie"..ed the case.
It is significant that the Board of Appwals can not exercise
clc:rency in a case it rcvi..::lws on petition, \'tlC:i"c the Prcsiricnt
or Secr:av '.as th", convc:n:.ng authority (Sec Art. 39(g) (f). On
the oth::r hand, too fact that tho PI'\.:sidcnt or Scc;!:w clln sot
aside th.:: )1'Occ..::dings, findings !'.I1d sent\.lncu in thos,J cases .
indic:"..tt.;s a pO':l~r to give additionel r ;vioH. L"'1 this as~ct,

thcir"p01;cr is conpo.rc.ble to the !"o'·cr of the Army JAG under
n.::\'1 A. ·.l. 53.

•

3. Und\Jr the first clause of new Art. 39(h), SecNllv . '" given
the pm";..::r to s-.:t aside the procoedines, findings .:md s ....ntcncc,
or to exercise clemency, in any cas~ oxcept ono conv~ned by
tho Pr.:lsident, in \Thich case the Pl',..;sidcnt ho.s a liku ?ower.
Under this pOTI~r, SccNav (or the President) cl~~rly could
consider r.~ttors outside the r~cord, and he v~uld not be
limited to taking f:.ction only if a petition was filed b;' the
convict~d person within a ;roar. On the other han~, in con
struing an id~ntic<2l'pO\":{;r Which is given to Scc!lcev, or the
President, unr:l.er Art. 54(b) of the pr,..s.:;;nt ',.G."., it has been
hl.:ld that thc Pr.:..side;nt or Sect!.:lV could not t:':.ke ad,i:itionn.l
<2ction in il Cilse ,,;here thu scntence h::ld p~viously be...;n con
fir~d by the President (C!;:O 2-1943, page 145)i -Usa, &:cll;>.v
could not r..:op..m ,"l case '·.t...... rc he h...d p~viol;.sly llct<..ld, .:'.s by
awarding cler..cnc:.', unless th:! ground ~·'.:l.S that nen "vidence had
be.::n discovered (C~:O 1-1944, p.?gc 92). ::ithin th..;se lir.tita
tions, however, the Prcsi~.;:lnt or Sec:!.:w could taxe.: additional
action in ~ny c ...scs, app~rcntly vdthout rcgarc to TIh~thcr the
Board of Appcn.l.s h'\c. 2.l.r~ady acted in th0 S~r:lC case on p..;tition
within a ycar. In this respect the Navy provisions under the
proposed bill nru bro~~cr than Army ~rovisions, since new
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A. 1. 53 provides tliat only one application for a new trial may
be entertained L"l a c:'se, and tret the action tal<en by the J;"G
on such application is final. (Ad~itional clemency'action could
be taken by the JAG Of' others under neVi A.'. 51b(l), hOl;ever.
See C,S., A.'.i. 51).

4.. rlhere the Board of Ap~als revieHs a case, or nhere SElcN:w
reviC1VS ~ case for which neither he nor the President was the
com'cning authority, the action 'i'!hich can be taken (apart from
clemency) is limited to setting aside the proceedings, findings,
and sentence. A nOl; trial could not be ordered or granted
directly. Hcn:ev.::r, too Board of Appeals or SeclJav, in suitable
cases, could advise the convening authority that a nell trial could
be h~ld, and it ;:ould be virtually candator~r tta t one be Granted
by tho convening authority.' '!his pro~dure contrasts lith that
provided for in nO\1 A. '7. 53, ITh;re the JAG h1:":s.::lf is authorized
to grant a nC\7 trial, although he \Tould not convene the !'lOll cou..~

himself. An-exception to the above is \-h,JrQ the Pr~sideot or
SccNav rcvie\T cases convened by them, ...,h:.:ro the" could grant
and order new trials directly.

other kinds of relief which the Army J.Ii.G can grant dil'"ctly
under nem A. '. 53, as, vacating a sentc:ncc:, restoring rights,
privileges, and pro~rty affected by such scnt~nce·and substi
tuting an 3dminis~r~tive dis char c for a dismissal, or dishonor
able or bad condu~t discharge previously cxvcutcd, are not
provid~d for L., N"'vy provisions. The ...:ff.... ct that the setting
aside or rcnission of th::l dismissal of 8.'"1 offic.;;r is to have
is sl')ol1ed out in 1To·"isos L.,·Arts. 39(g) and (h), but'tho
r~storation to ofric~r status, as v~ll as oth~r relief, would
probably be handled administratively in the N~vy, rather
than directly by t;1C Board of Appeals, Scct!-'lV, or the ?r...sid~nt.

5. Und0r :lew A. T. 53, Ji,G is authorized to act urxiur such regu-
lations as the Pr..::sidc.:nt may pr...:scribe. The Board of \npcals
v~ll act undor regulations prescribed by SecN~v.

6. Under ne, A. '. 53, tho al')plication to th... J,'\G must b..:l t:'.adc
within one y~ar after final disposition of thu case u,on initial
appellate rcviolf, \.lxccpt l',h~rc the case i.-: onc invO.Lvlllg an
offense conmittcd during Horld ','ar II, for l:hich s~cial ,ro
vision is oadl;. Und.... r :"rt. 39(g), propos...~ Ik....y bill, the
request for revi.m must bu rn.<l.de: l'Tithin 00<,) year titer th..:: con
victed ocrson h...1.S been inforr:l.cd that the Nvi.w of his casc has
been co~pl(;tcd:-No sp:.;cial provision is made for World W3.r II
cases.

7. Under HC&B, Sec. 477, th..: conv.::ning authority ef any court-
martial is givun the 10\''01' to ordcr a new trio.l under certai., cir
cumstances. This ,o~lOr is nore li~{C the porlOr givun und..:r too
A;-ticlos of '.:l.r to order a roh~al"ing and has becn discuss;:;d as
such. S..;,:) C.S., A. ,I. 52, in p"!.rt, R...h ...arings.
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IV. He corl'l\.:nd.1.tions

1. Vanderbilt Report, page 9: JAG to h~vc pow..r to order
fl(;lo" trial.

2. Kc.."ffc·R...po~t, p~gc 230: The Sccrd1.ry's poy:cr to order
a ne,' trial, in :my c~sc which has bc<3rl held lcg"lily insuffici~nt,

should be cl~~rly conf~rr~d by st~tuto. The Kc~ffc Board
b~licvcs this can b.:: done ~lithout violating the rule ".gainst
form.... r jc0tl1rd:,'.

P"go 240: !kviscd articl.::s should cor.t.:".in a lJl"ovl.sl.on 'mich
should bc·clc.:lrly \';'()rd~d to authorize the Pr.~sidcnt, or the
S~crctlrY, to set aside the procc~dingsJ findings or s ...nt.::ncc
of .J.ny naval court-m.:'lrtial, even though pNvioc.sly ,"lpprovoc., and
evo:'! though th;,; sentence h".s cl.ri.lady been ..:x.cutcd. Co"sic.Jration
should be given to fll...cing SOJ1)J tin.: linit on th(; exercise of
this pOHor•

•
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Subject: PW1itive Articles - Frt~udulent Enlistr.tent. A. .l. 54.

I. /mv Provisions

1. Articles of \1:lr

Il.d~. 54. Frauc.ulent Enlistl'\Cnt.-Any person .ma sroil procure
himself to be enlisted in the rnilit~ry service of the United
St3tcS by MC"'.J1S of trillful misrcprcsant~tion or concc-..lment
as to his quaillirotions for enlistncnt, nor:! sh.::.ll receive pay
or c.llow<':.nccs under such enlistocnt, sh:lll be punished as n
court-!!Orti1.l l1U!Y direct."

'IAm'. 28••...... •i'.ny soldier l.'ho, ".<ithout :-twing first received
a rcgul::ll' disch"lrgc, '"'.g"'dn enlists in the :~rmy, or in the
militi.::. '-"hen in the service of the Unit~'d'St'\tcs, or in the
:J:wy'or J:~rinc Corps of the Unit..:!d St ....tI,)S, or in <my foreign
arn:r, sh.::.ll b~ dccf.1cd to h:wc desertod the service of the
United States; nIl"l. '''hera the enlistment is in one of the
forces of the United St~tes mentioned ~bovc, to hnvc fr~udu

1cnt1y enlisted th"rcin." ..........•

2. 'ii\llu.:ll for Courts-:lnrti:U.

Ptl.r. 129 IlDiscussion.-

n A fr:\udulent cnlistltnnt is an cnlistmont procured by ncans
of either a willful--i.e., intcntional--Misraprcsentation in
rcg11rd to ~ny of the qunlifica.tions or disquoJ.ific::ltions pres
cribed by 1~~, r~gulation, or orders for enlistment, or a \~llful

conc~nlmont in reg~rct to ~ny such disqu~liricntion.

tlliisrcprcsentation ::md conce:lln-=:nt include "'ny 'lct, state
ment, or o~ssion, ,~ich has th~ ~ffcct of cor.v~ying ~n~t is
lmo~''t1 by the t!.ilplic-:nt to be "U'l untruth or of conce;\ling ''hat
he ]mons to be th(; truth concerning his ou'"'.lifications or dis
qu.'11ific:ltions for enlisU!'.ent.

lIiiisNprcscnt.:ltion or conce~f!lt,;nt m',y bJ' \'.i.th respect to
llJ..'"!.ttcrs ":m.ich, if truthfull~' stated or r,;,;vc~lcd, ,."ould induce
;m in~uiry by th;J Ncruiting offic~r concerning th,;,; qU..'l.lifica
tions or r~squ~~ifi~,tions for enlistment, such ~ m~ttQrs

c~~l~d for by qu~stions '"'.s to pr.;;vious scrvic~ ~~~ previous
,pplic"ltions for c.nlistocnt. "'.here "l soldier ....gai..." enlists
withwt .". disch'''.rgc, 00 srould'oo ch,rgcd under .'1. • .1. 54 if he
h.:ls r>.:c~ived payor .:.llo\'tnnccs, oth...:ni.s.... h;J: should be ch~rgcd

un(~cr 1'... :,1. 96.
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n:\ person who procures hiosclf to be enlisted by ffiC"'..llS

of scv~r~ \Yillful misrcprcscnt~tions ~nd concealments as
to his qU:llifications for tho one cnlist:ncnt so procured and
receives p'1y Md ~llOl·r.".nCOS under such ~nlistmcnt cor.u:ri.ts
but ono off~sc unller :l . .j. 54.

"Proof.-(~) The onlistment of th..: c.ccus~d in the r:ri.li
t-..ry·scrvicc ",s l.11.:::gc'::; (b) th"',t the accused "'i.llfully
i.e., intcntion1.11y--nisrcpr.scntcd or concc~lod a ccrt.~n

m"t~ri:ll ~~ct or fects rcg~~g his q~1.lifications for ~n

listront :lS :lllcgcd; (0) th:lt his ~nlistncnt ,,:ns ryrocur,;;d
by such L'1.tcntion:l1 misropr(;s .mt"ticn or conc..::'.1.ncnt; ,:nd
(d) th-:.t unncr such cnlistLwnt the ".ccusce rcc(.;ivcd ..:ithcr
p ....y or illovJ:''I1J.cCS, or both, ns ~llc ,~c'. II ••..•..•

Rcc... ipt of food .:md clothin- is :'lot r.:Jccipt of
illov~nc~s. Di:. 0,. J~G (1920) p. 204.

?:u-. 152 IIlfin:lty-Sixth :Irticl;:l of . 'ar••......•...

II Among th~ disorders herein rnnJe punish:lble is the
fr1udulent enlistrilcnt contcrnpl.,tcd by;,. :1. 28, l"Ihich
differs from fr~udul~nt ;:lnlisth~nt under A. :. 54 in th~t

the clcl!\Cnt of the receipt of payor allowances is not
present. The f~et that at the time of the nllcged fraudu
lunt enlistf'lCnt the 3.eeused l'r.J.S serving in n prior enlist
ment fron nhieh he h;".ct not be,m ~isch".rgcd m:w be "roved,
pr~". f~eie, by introducing ~uthcntic~te~ r~eords of n former
Wle:.<:pircd enlistment. If the p.;!riod of th;:l "'trior enlistment
h:l,S elapsed, the f:1ct that thvro ""5 no discho.rgu fron his
form~r enlistment n~y be prov~~, prime f1.cic, by th~ ccrti
fic"l.tc of The il.djut".nt Gcner'11 or one of his nssist".l1ts th'1t
the files "'.nd r0corc' s of the offico of The Adjut,:mt Gcn~r~

cont1in no rceorc of the disch.".rge of the accused froo such
<)nlistoent. 11

3. Public Lm" 759-00th Congr;:lss, Ch-"lptcr 625--2D Session

~Io ch"'.nge.

II. I1avy Provisions

1. Articl,;s for tho:: Governn,-:nt of the IJ".".7

".'.m'. 22. (-l) Offenses not spccificd.-.ill offenses cor-':li.ttec
by ~rsons belonging to the !!'lvy ,·r.ich .... l"\:: not sp0cifia-j in
the forcC"'ing 1.rticles sh".ll boJ ~)unishc.l ".s '1 court ':"1.rti.:li
n.....:. 'ir~ct,'1
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neb) Fr::.udulcnt cnlistnmt.--Fr:luC:ul~ntcnlistr1cnt, "'..ncl. the
r..:coipt of :t."lY p:lY or al1o~.r:"',nce th..:Nun,'"'.or, is hCNby cc
c1~rcd :n off~nsc ~g~inst n~v~1 Ciscip1inc ~d O~!0 punish
:m1c by gencr"!.l court-n".rtin1, un,..l.cr this article."

~. r:-:.·' ....l Courts :\11(1 Bo-rrl.s

"S:.c. 103. Fr-:.udul.mt cnliet..,:cnt,., , ....•.

,

11::::1en..!'lt~: The first 0ss..::nti ...1 of this off...nse is the
ltilful 'm(~ kno~'d.nS conecili).;nt of :l f"let vhich, if kne>' n to
th0 r~cruiting officer, '~ul~ c~us~ tho rej..::etion of the
npplicmt. 'l1::ro tho '1ccuscd thus fr~u-:u10ntl:~ enlists
·i.t.hout .... ·~'isch ...rge fron -moth.... r ..mlistr:ent in the fhvy or'
:;.....rinc Corps, th.:. first cssenti:l1. is ...11 th:1t is Nquisitc.
If, hO'~vcr, th_ ....ccQS.Jd tus no\'er proviollsly be..::n in the
thvy or '~:lrinc Corps, or h'!s b::lcn discmrg..: 4 th~Nfror:l, the
soconc1. cssc:nti"ll, the receipt of pay or ~.llo\tMcos uncter the
fr1udul~nt cr.listr.ont is ....190 ~quisitc. But in oith...r
c~so it is ..... good ruN, nhcr..: thlJro is rut.>" possible doubt
as to the st .....tus of the a.ccused, to .:U1cgo md prove the
roccipt of plly .:md "l1ou.mcos.

liThe risrcpr(.;sent...tion or concc'\L"lCnt my be in rr:tt..::rs
'..ihich .'1rc r.esigncrt to o:Jen too (bor to inquiry concerning
tho Gu~ific~tions or iisquilifications for enlistment, such
as questions as to previous servico, previous applic,tions
for enlis~nt, etc.

liTho
cribed by

qunlific~tions or'fti~~u~lific~tions

l~wJ regulations, or ord~rs.

m."l.y b..: prcs-

".\nswers to qucstions h".ving nO'bc,ring on the n.p!-'li
C"l.nt1s qu~lific'1tions for enlistnont, such '\8 questions
as to the ".pplic~ntls n....ne, '"'.d~r~ss, or ~."tJri~ st~ta

~cnts ~s to ~gc, nrc not sufficient.

nThe concc1.lr.loJnt r.tUst bo wilful, :md thus nwrc nist'1ke
or forgetfulness \till not o..'1kc the offense.

llLcsser incluGect offense: Conr\.uct to th;: preju(~ico of
good or~cr 3r.~ cisciplin~

3. Proposer:! Il:'.vy Bill

USEC. li.
te r.nJ as

:lrticlc 14
folious:

is r..::nur.Dcr....:d .::LS "U'ticlc 9 .:lnn "'ncnd.~d

1I ••m'. 9. Such punish..:xmt oth..;r thnn rte.:lth .... s 1. court
~~ti~ n ....y ~fju~~c n~y be inflictc~ upon -..ny person subj~ct
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to th...: :l.rticlos for the Gov~rn!'l~nt of th-.: U.,.vY- ..•...•..

lIThirty-fourth.
s~rvico ~~ rcceiv~s

fr~u~ul ntly obt~ins

Or fr,1.udul ...ntly enlists in the n,-..v:.l
~ny payor :ulorT:"!nco th-.:r...un~·c , or
r..is r.ischcrgo fran the n~_v"'.l s..::rvic~.l1

III. Diff~rcnccs

1•. ~:. 54 c.nd proposed ,',.G,U' J :.rt. 9J Thirt',r-fourth,
arc subst:"!nti:-.lly tho smc in this !"csp..:ct <".s ~oth concc".1r:.ent
.:!!£ receipt of illY or cl.lo...,...ncc 'lrc reGuiNd.

2. 'here Outsto"'l1ding Enlistnent in Arr:..::4. Forces"

TIle Ar:U' provision o.s to fr:\udulcnt unlist..:nt \'1h~n the
~ccused hcs not b~cn dischcrged fran ~ prior ~nlist~~nt in the
c.rrnee. $,_rviccs is not found in the punitive c.rticlos but in
:•. ~.,. 28 :>.nf! is not punish~ble unc'.or .\. "I. 54 (unless he hn.s
rcccivc(1 :J'lY or ,llm-.'Mcos) but unCer Gcnt:r:'l1 :.rticlc .~. ". 96.

Th ;Sf,.; v"rious provisions should ba collcctc,; in one
article. Both the prescnt ;,ruy ,....nc. N~vy provisions in this
rcsp..:ct also ~rc substnnti ....11y the S1!:lC D.5 only proof of cn
listI:lCnt '·.1.thout :'. -,rior ~:isch~~r£o is nu...:dod to prove the
offense.

Qucrie: . hcther tho ol:ussion of the conn,'1 in the pro
posee; ,\,G.N. nccessit::tes the proof of the receipt of pay
or nllow1.nees to constitute this n.:tv~~l off"nsc, cxcupt in
the ccso of no undisch'lrged soldi~r, vmo ~nltsts in the
n,:v,.l s<olrvice.

J. Fr:u(~u1~nt Dischcl'gc.

NoJither th..:: pNscnt A. H. or .LG.N. cont:in .:l. p!'ov~sl.on

for fr,~uroll1cntly procuring <l disch"XS~" Hon:::v;:;r, this offense
is punished b: r both sorvic..::s undoJ!' £,-,n ,r"01 ~rticles rcl..... ting
tQ offenses 'S-u.'1st tho) rJilit:l.Ty or n~v~l s...:rvicJ. Th... ,ro
pos~d N~vy bill inclu~cs ~ provision for f:~u~ulJnt dischtlrgJ.

IV. RecoL K:n''..::lr Pr:wision

."rt .....Such ~)unish;:~nt ~s ~ court-n1.rti...l n..1.y "'~~judgc,

~~y be inflicted ~pon ~n~ p,-,rson subject t~ th"':S0 ~rticlcs,
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(~) ·.ho procur.::s hinsclf to !xl cnlist ... -l. in .:.n~r c")D~'Jn...nt
of the nrned servic~s of the Unit~d St~tos b7 \r.LLlful rJis
rQP!escnt~tion or conc~~lrcnt ~s to his qualificntions fnr
cnlistnont, -l1d recoives ?~y or <:l.llO,r.l"lCOS unc.::=r such enlist
:ocnt ~ or

(b) "ho, nithout hwinr first r.::ceiv....d ~ r...:b\ll .... r \'is
ch-..rge, .... g ....in ",nJists in tho s.:J.n:: or .-..n:,. other cGI:.;no(;nt
of the n~d scrvicos of the Unitec St~t~s; or

(c) 'ho fr....u~ulcntly ,')bt"ins his ~ischr!.rg;:: fro:... the
nr.ncd s.::rviccs nf the United St ....t~s .

Thc~~c is no cOO!"l.,mt in B.1.11.:\ntin~, ·~cGuir... , ~nitc,

Vanderbilt, or Ke~ffc Reports.

FEL - 1
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Unifc!"m C )de of J:ilitllry Justice

S'lb~ecl;.: Officer l:aking Unla\'Jful Enlistment. A.W. 55.

I. A~V Provisions

1. Articles of IeI'

"t.9T. 55. Officer ::aking Unlawful Enlist:nent.- Any officer who
knowir.glyenlists or must.ers into the military service any person
whose enlistment or muster in is prohibited by law, regulations,
or orders shall be dismissed f~o~ the service or suffer such
other punishucnt as a court-martial cay direct. II

2.

/

!~ual for Courts-::artial

The r:anual docs not discuss A•.1. 55. Appendix 4., page 239,
hoY;ever, suggests the form for th~ p:l:l;>aration of charges and
s~cifit"ations for a violation of the Article, and lists therein
persons who arc not qualified by law or otherwise to be mustered
into the survicc, i. c., persons 1<'ho arc insane J intoxicated, moors
and have been convicted of a felony.

II. Navy Provisions

1. Articles for the Govern."1cnt of the Hav~r

1I ..... nT. 19. Enlisting do".:s.;rtcrs, minors, ctc.- Any officer who know
inglY' enlists into the naval service any person ,mo has deserted
in tire of war froIT'. the nav:al or military servioe of the United
States, or any insane or intoxicated ~rson, or a"y r.inor between
the ages of fourt,:cn and eighteen yoars, '·.1.thout the consunt of
his ~arcnts or guardian, or any Minor under tho age of fourteen
y.......rs, sh.?ll be pu:.ishcd ~s a court l':'Artial r..ay direct (R.S., seo.
1624, art. lS'j :"ay 12, 1879, c. 5, 21 Stat. 3; Aug. 22, 1912, o.
336, 5":;0. 2, 37 Stat. 356).rr

2. Prol)osod Navy Bill

liSCO. 11. Article 1.4 is rcnunbcrcd as Article 9 and Oll'OC!nded to
r..::ad as folIous:

1I!.~. 9. Such punisi"'.r.:.;nt other than d.:::l.:'h ~ a court martial
nay adjudge nay 00 inflicted. upon any ?Orson subject to the Articles
for the Govcrn.'7Icnt of the Ih"y-

ll'Ihirty-eighth. Or, being an officer, knowingly and without
sp_cific authority enlists L'1 the nwal s.::rvicc any person l.no has
d..::s..:rtud in t:ir.c of ".'ar from the naval or r:dlitary' service of the
United States, or any insane or intoxicated p~rson, or any minor
bGt\~>J~n the ages of fourteen and cighte~n years, vdthout the consent
of his parents or gu3.rdian, or any rllnor under the "lge of fourt;)cn
YCrl.rsj,r
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III. Differences

:... :/. 55 authorizes ;m officer to be iNn'\lized for enlisting
any person contrary to l:m, ord..:.rs, or rcguL..;.tio:ls, while A.G.N.
9(38), as propos~d, prohibits ~n officer fro~ enlisting any
p::lrson cited thc.r.:::lin. It should be pointed out, howov",r, that
an ofricor whe l..'nlista .:m~r p~rson who is othc!".ri.sc disqualificd
by reason of 1a'.1, r<;;gub.tions, or 0rdcrs may_ be pr-,sccutcd for
an offense ngainst the A.C.N.

IV. Rccorr.:er.d~tio!\s

No specific rcc~nMCnd~tions.

FEL - 2
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Uniform Code of Military Justice

Subject: False 'ustor. A.W. 56.

I. A~y Provisions

1. .M.rtic1es of ;ar .•

llJ<..RT. 56. False Muster.-- Any officer who kno.vingly makes a
false ouster of man or animal. or who siGns or directs or
allows the signing of any muster roll knowing the same to
contain a false muster or false statement as to the absence
or ?ay of an officer or soldier. or who wrongfully takes
noney or other consideration on Qustering i~ a regiment.
corn?any. or other organization. or on signing muster rolls.
or who knowinGly nusters ns an officer or soldier a person
who is not such officer or soldier. shall be dismissed ~rom

the service and su~fer such other punishment as a court-martial
t::lay direct. II

2. ~ual for Courts-Martial.

No cOll'.rnent.

3. Public Law 759--80th Congress. Chapter 625--2D Session.

ilo change.

II. Navy Provisions

1. hrticles for the Government of the United St~tes Navy.

"ART. 8. Such punishment as a court-martial may adjudge may
be inflicted on any person in the Navy-- •.•...••••

"Fourteenth (False muster).-- Or knowingly makes or siGns, or
aids. abets. directs, or procures the mhking or signing of,
any false muster; "

2. Naval Courts nnd Boards.

USEC. 70 ..•...•.... Elements:
inspecting. entering upon the
reporting as ~ component part
public animals.

Muster is the assembling,
formal rolls. nnd officiklly
of the cO~and of persons or

"Lesser included offenses:
prejudice of good order ana

3. Proposed Navy Bill.

Neglect of duty. conduct
discipline ••.....••• 11

to the

SEC. 11. hhT. 9, 7wenty-fourth: same as above.
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III. Differences

The Navy provision applies to any person subject to the
A.G.N., while the nrrny provisions apply only to officers.

The ~rny provision ~akes dismissal a mandatory punishment
~hich makes this offonse triable only by general courts-martial,
while the Navy provision has no mandatory punishnent.

a. to
not.

The Ar=y provlslon applies also to m~king false stateaents
pay of a soldier or officer, ,?hila the Navy provision does
(See false elaies, C.S •• A.:. 94).

FEL-l

The Army provision applies to wrongfully taking money on
ltUstering un organization, while Navy provision does not.

Both provisions apply to making or signing & false muster.
Houever, A.;1. 56 uses the words "directs or a~lowsrt while
proposed rI..G.n. 9, t'.'lent",f-fourth, uses "aids, abets, directs, or
procures ll the making of a false %!luster.

IV. Recommendations

The McGuire, ~ite, Navy JAG, Keeffe. ~nd Ballantine
studies make no comment.

The Vanderbilt Report favors abolition of all mandatory
sentences.

It is que!ttionable whether the use of the words "aida.
abets, directs, or procures l1 in the Navy provision are necessary,
as Art. 5(e) of the proposed A.G.N. provides that 1~lhoever aids,
abets, counsels. commands. induces, or ?TOCUres the commission
of any offense by o.nother is a principa.l. II
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Uniform Code of lJilitary Justice

Subject: False Returns - Omission to Render Returns. A..:. 57.

I. !!9Z Provisions

1. Articles of ibr

IIART. 57. F:tlse Returns~ssion to Render Returns.-Every
officer \'hose duty it is to render to the :;"'11' Department or
other superior authority a return of the state of the troops
under his cornmand or of the arms, amoanition, clothing, funds,
or other property thereunto belon:ing, . tlo !mouingly ·lo'\kes
~ false retu-~ thereof shall be dis~ssed froD the ser~ice

illld suffer such other punishIrent as a court-:""~rt i:>.l !:.::ly direct.
And any officer 'ho, through neblect or desi~r., OI4itS to render
such return sh:lll be ::lUnishcd ~s a cQurt-r.urtit'.l :'14"'~! Cir'ect. II

2. ~:anual for Courts-: :.:lrti:l1

1:0 cor.nent.

3. Public La~· 759-8Oth Congress, Cha~cr 625--20 Session

Ira ch:'.IlCe.

II. _Na_~ Prov i,,,s,,i,,o,,n,,s

1. Articles for the Governnent of the Navy.

No specific 1rticle.

2. Navel Courts ind Bonrds

Not spccific<l1.1r ncntioned.

3. Proposed N~vy Bill.

I~ specific article.

III. Differences

There is no simil:l.l' IJ,"!.vy provision. However J st:.ch
off..mscs "!.rc punish"'.b1e under :..rt. 9 of the proposed .,.G.N.
in the follolQn~ ?~rngrcphs:

lIinuto ...nth: !Ic81ig.::nce or c:lI'elessn~ss in obeying
orders or cul~ble incfficiency in the
pcrform1.nco of duty;

Thirtieth· Viob.tion or rcfu3ul of obedienco to
gcncr~l ardor or rcgul.tion issued by
the S':'crct~ry of the U..,...y; or
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Fifty-ninth: Conduct unbocomi."lg on officer - kno~d.ngly

m..'lking f<llse statcDcnt.

Under the Articles of 1far, Imm'r1ngly making "l f:\lsc
return is only punishable by I:!. gcncril court-rmrti::l.l as there
is ~ ~~d~tory s~ntcncc of disoissal.

IV • RccolEcnd-:tions

There ~rc no' specific rccOF~cnd~tions as to this arf~nsc

in the B..'l.lb.ntinc, ~·1hit..,;, l.:cGuir:.:, Keeffe, Ihvy JAG, or
Vandorbilt Reports.

HOVlever, the V.::!.ndcrbilt Report doos not f:wor "n'''' m.;md:ltory
sentence.





Uniform Code ££ Military Justice

Subject: Desertion.
A. ~'1. 58, 28.

I. ~ Provisions

1. Articles of War
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58, 28.

"ART. 58. Des~rtion.- Any person subject to military lau :';ho
deserts or attempts to desert the service of the United States
shall, if the offense be conrnittcd in tim~ of war, suff...:r death
or such otmr punishment as a court-martial may direct, and,
if the offense be coromittcd at any other tir.c, any punishment,
excepting death, that a court-:nartial may direct. II

"ART. 28. Certain Acts to Constitute Dcscrtion.-- Any officer
'mo, having te;ndered his rcsicnation and prior to duo notice
of the sane, quits his post or proper duties ,~thout leave
and with intent to absent himself pettancntly th..:lrcfrom shall
be deemed a deserter.

llAnJ.· soldier who, \'iithout having first rcc.Jivcd aNgular
discharge, again enlists in the Arny, or in the militia \'hen
in the service of the United States, or in the Navy 0:' 11arine
Corps of the United States, or in any foreign army, st l1 be
do",med to hav.:: d()sert~d the service of tho Unltud Stat..:s; and
whiJre the enlistment is in one of tho forces of the United
States mentioned abov,-" to ~ave fraudulently enlisted therein.

llAny person subject to military lan \lho quits his organization
or place of duty with the int~nt to avoid hazardous duty or
to shirk important service shall be deemed a doserter."

2. Manual for Courts41artial

"Par. 130. Fifty-Eighth Article of Her

II a. J).; se-rtion

llDiseussion.- Desertion is absence t.'ithout leave accom
panied by the intention not to return, or to avoid h~znrdous

duty, or to shirk important service.

"Absence without lc."'.ve \;ith int;;.nt not to N.:turn.- Both
el~nts arc essential to the off~ns_, which is complete
\/hc:n too JXlrsor ~bscnts hL~ ·If \'.ri.thout authority from his
place of servicl.: (ltlich is for hiJn 'the service of tho..l United
States') \·:ith intent not to return tht.::reto.

llAbscnce without leave- '.:ith int...:nt to avoid hazardous'
dut~' or with int-.:nt to shirk ir.:.;x>rt:mt s.;.:rvico.-- .
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Tho I hazardous duty I or I important service I l"'.<1:,. include such
5 rvice of troops as strike or riot duty; cmplo~mll::nt in aid
of th.;,,; civil pow... r in, for example, :>rotccting pro:xrty, or
f?,uclling or preventing disorder in tiroos of great public
disaster; cmbar:<ation for foreign duty or duty beyond t~c

continental lir.its of the United States; and, und~r some
exceptional circumstances such as thrcat~ncd invasion, cn
trainr.r:mt for daty on the border. Such services :15 drill,
target practice, maneuvers, and practice marches tdll not
ordinarily be r,.;gardcd as included.

"Discussion.- ..m attempt to desert in ~n oVOJrt act other
than mere prc-oaration to desert. The attempt to desert may
b.:l rith the intent not to return, to avoid h.:lzardous c:: ....y, or
to shirk iJ:lportant service. Once too atwr.1pt is I!'.:ldo, the
fact that-the soldier deserts, either of his ovm ~ccord or
other.lise, docs not oblitorate the offense .'1

3. Public Law 759-BOth Congress, Ch"'\ptcr 625, 2D Session

A. W. 58 a~d A. W. 28 arc not ch~ngcd by F. L. 759.

IT. lio.vy Provisions

1. Articles for the Governncnt of the l~nV'J

It ART. 4 -- The punishm.Jnt of death, or such other punish-
nPnt ll.S a court-martial may adjudg~, may be inflicted on any
person in the naval servico-- .

"Sixth. Or, in time of w[!.r, deserts ;

HScv~nth. Or, in time of vcr, deserts or betrays his
trust, •....... ;11

II ART. 8 .....•. -- Such punishm.:.nt as a court martial may adjudge
/'!l."ly be inflicted on any person in the Nav:r- ••....••

IITwcnty-first. Or, in tiJro of p.::ace, d~scrts or attor.l.!=lts
to desert ; n

"ART. 10. [kJs..:lrtion by rcsigm.tion.- Any co:ncissionc offic.:Jr
of the Navy or l.iarinc Corps, who, ha·:L'18 t-.:ndcrcd his rcsign:ltion,
quits his !'Cst or proper duties without leave, and with intent
to remain p~rnancntly abs~nt therufrom, prior to duw notice of
the acceptance of such r~5ign~tion, sh~ll b~ dcc~d ~d punished
as a oos.;;rtwr (R.S., sec. 1624, art. 10).n
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".\FIT. 22 ( ..,) Offl..:ns..:s not sp.;cificd.- All off.;nscs corrcitt0d
by persons b_longing to the Navy which arc not sp~cificd in the
forcsoing ".r t 1clo shilll be punistod as a court oartial may
d.i=-..::ct (R. S., sec. 1624, nrt. 22) •.. oa ••• "

2. I1.:lv1.1 Courts and Boards

"SSG. 42. How to ch.:l.rgo ::tttc.rn.pts.- If ".11 attempt is not p1"O
vid>:ld for :lS "l sp::lcific crorgc it should be o.llegcd unc1... r the
~ppropri.-1tc gcn..:r.:l.l charge. II

tlS::C. 49. Desertion in tine of \f~r.-

IIEle~nts: '!he clclOOnts of (this offenso) o.rc the sumo
~s for the corresponding (offense) in time of ,cace.

"Desertion is consurrvnatcd whcnev~r the :.lbscnce md the
r~quisite intent concur......•.

ll'Iherc is no such chilrgi.: as 'o::.tt":!'lpti!'l.g to desert in tine
of ,ror.' This offense should be chnrgcd ~s 'conduct to the prejudice
of good order and discipline. III

I1S::;C. 76. Deserticn in ti.Joo of pe3ce.--

IlElem::nts: Desertion consists of-intent to perm1.nently
abandon the servico, or to pcrman~ntly ab~don tho pending
contract of enlistment, ~nd A.W.O.L. or A.C.L.

liThe desertion must be alleged to be fraJ:), the Mval service
nnd not merely to be from a certain ship or st~tion.1t

USEC. 77. Attcr.\pting to dcscrt.-

"In0ml.'nts: To cqnstituto an .:>.ttc:mpt to desurt 0. specific
intent !:l.ust be prov..::d."

3. Propos~d Il<tvy Bill

lISEe. 3. Article 4. is rcnur.D0rcd uS ~rticlc 8 -md "!.lX:ndcd to
]"Cad as follows:

'A....t?T. 8. The pW1ishJn".;nt cf dl.;3.th, or such oth0r punishucnt
'lS :} court martill m"l.y :".djudgc, rIC¥ be inflicted on ;my p...:rson
subject to the ;~rtich:s for the: Governm:.nt of the N:wy- •..••....

'Third. Or, in tL"lC of wnr, deserts •..•..... ;

'Fourth. Or, in time of war, dc.:scrts or betr'lYS his trust
• III........ ,
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Article 14 is renumbered as articl~ 9 and amcndod
follows:

•

IART. 9. Such punishl::¥:!nt other than death a3 a court
rortial may adjudge may be inflicted upon any person subject
to the Articles for tha Govcr~~nt of the Nav7-- ..........•.

'Thirty-first. Or, in tiQc of peace, deserts or attempts
to cbscrt.. . .... ;

'Sixty-first. Or is guilt~' of an;r disorder or neglect
to the prejudice of good order and discipline or any corduct
of a nature to bring discredit upon the naval serviCe oth~r

than any disord~r or neglect or conduct mention~d in these
Articles;

'Sixty-second. Or is guilty of an att~m~t, or of a cor.
spiracy, or of a solicitation, to co~mit any off~ns~ against
these Articles •......• '"

"SEC. 6. Article 8 is repealed. 1t

rrs:::c. 8. Articl..... s 10 a..1d 11 arc rcnur'h..:rcd as articles 11 and
12. 11

IISEe. 15. Articl~s 22 and 23 arc rep.:::alcd.n

III. Differences

1. Dcsurtion

a). Neithcr the pr~scnt A.G.N. nor the ,roposed Navy bill
has any specific provision to correspond to the third par~graph

of A. IJ. 28: trany person subject to military law \tho quits his
organization or place of duty With th.::: intent to avoid hazardous
duty or to shir-k important service shall be; deemed a deserter. II

In tim0 of war, such an act r.'ight be de.:..muC to he punishable
under the provisions of proposed Article 8, paragraph ~ (proposed
r:avy bill, Scction 3), in ',:hich case a pW1ishnb.;;nt of do..;ath-'.'l'1uld
be p....rraissiblc, ns it is under A. :/. 58. In tir.te of pcace or
of war, the act coold be brought a~dcr thu general provisions of
propos0d Article 9, paragraph 61 (Propos ....d Navy bill, Section 11),
but in this case II scnt....ncc of death would not be p::rmissible .

b) A.G.N. docs not havoJ a specific provision r.taking it
an off sa of dcs~rtion to :mlist again in a nilitary organiza
tion \''ithout having first rcccivod a T\.:gular discharge from a
prior cnlistrr£nt. In practice, hov~v0r, the Navy tr....ats such
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an act as n violation of its articles ~~ing d~s~rtion an
off,,;),151.:. S.::ction 76, iIC&:B, defines d~scrtion in ?art as the
int....nt to abandon pcman..::ntly the ~nding contract of cnlist
r.:...nt plus A.\!.O.L. or A.D.L. Proof of this is absence and.
subsequent fraudul~nt cnlis~~nt.

2. Attc~pt.,;)d Desertions.

a) Under its prescnt articles, the n:vy has no of~ nSc
of attempted desertion in tir.lo of "18r. Such an l'\ct is now
chargCld as "conduct to the prejudice of good ordl.:lr and dis
ciplina", and is tried as aT') of.f.::nsc against Art. 22(a),
(i!C&B, Sec. 49). PU11ishrnant und~r this article ~:ould not
permit a sentence of death; under A. I. 58, ~ dc~th sentence
would be permissible for this offense.

Under the propos~d Navy bill, attl.:mptcd d:)scrtion is
mde a specific off..;nsc t':ithin l1t:.:11 Art. 9, par.::.gr:lph 62
(proposed Nav)' bill, Sec. il). A"sentonce of dcc.th \'lOuld not
be p ....missible under this article, as it \1ould bn un:::~r A..!. 58,
in tir.lc of war.

b) A. rl. 28 does not cov~r the cascs of <'\ttc:mptcd dcsertion
in the threc situ..'\tions it dc<'.ls with. If an :'lttCt:lpt to oolMli.t
the offenses sJXlcificd in A. \1. 28 is chn.rg "ble L\S nttempted
desertion, the differcncES'l.lrcilCy noted bet-·/eem the Army nnd
Navy provisions for the off~nsc of atteMpted desertion npply in
these situations also. Note, however, th~,t under either system,
an att~mpt by a .~n to enlist without first having rcc~iv~d a
regular discharge fron a prior enlistnent is probably chargoabl~

as desc:rlion" r.".ther than :"ttcmptcd desortion. The attempt, though
unsuccessful, could be used cs evidence of an int~nt to abandon
the first contract of enlistment JXlrr-...:J.ncntl~r. This, plus absence
\'dthout leave, constitutes desertion.

IV. Recom~endations

•

1. Keeffe Report

On pp. 269 ff., there is extensive c~nt on the need for
better difinitions of the offense of Lesertion, its ele~nts

and the mode of !H"Oof, and for it to be distinruished r.lOre
clearl~' from A.1V.C.L. a"ld A.C.L. The re~rt criticizes the
tendency of courts to convict on proof of absence alone, without
considering sufficiently llhether the requisite intent to desert
liaS present. This t~ndency was fostered by a tlavy Dcpartr.tCnt
Directive vthich required that a r..an be charged d.th desertion after
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an abs~nce of 45 days; vath this requirement in force, ~urts

tended to assume that a man vrho had beGn gone for this length
of time was automatically guilty of desertion. On the other
hand, if absence wore :css than 45 days the man was usually
not charged ~·tith desertion at all.

The report rccoI:"r.londs that ~lOrkablc tests be ostablished
for distin~uishing bct:~cn d~sortion and mere unauthorized
absence. If length of absence alone is to be tho t~st, an
int~noediatc offense of aggravated absence should be recognized,
1"hich ,.,ould p;lrmit nore severe punishnont than A. W.O. L. or
A.O.L., but not be a capital offense. 1cscrtion \~ulJ hi)
Nscrved- for a case ofunaatborizcd absence, coupled ,"ith other
evidence J of ::hich prolong>Jd abs..:ncc 'ollld be one typ..::l J showing
ur"mstakcably an int..:nt not to return to thJ 9Cl"Vicc.

The report also rcco~nds that the definition of offens.~s

should continue to be oadc in !Javal Courts and B:lards; they
should not be d~fincd in the Articles thcms~lvcs.
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Uniform Corle of Hilitary Justice

Subj~ct: Advising or Aiding Another to Desert.
A. 'I. 59.

I. !!!:!l Provisions

1. Articl;;ls of 'Jar

"ART. 59. Advising or Aiding AnotheT to DcsoJrt.-- Any person
subject to Irilitary law who advises or persuades or knowingly
assists anoth_r to des_rt the servico of the United Stat~s

shall, if tho.:: offense be cornittcd in tiro of war, suffer
d....ath or such other punish10cnt as a court~lartial may dir.:::ct,
and, if too offanse b;:; co.:mttod at any oth0r tir::c, an~~ ounish
m..:nt, c-..<ccptin:; death, that a court-martial na~t direct. tI •

2. [anual for Courts-Uartial

npar. 131. Fifty-liinth Articl(; of .:liT. 4.1)VISI1 fG, P':RSUADIl"G,
OR ASS!STmG DESE!lTIOII •

llDiscussion.-

llTho offenses of ~rsuading and assisting dcsQrtion
aT\; not COMplete Wl:!.. .....S:::; tho desertion occW"s; but thv off,msc
of advising is compl~t..: "hm the advice i~ giv,o, \lhcth..::r tho
person advised ~~scrts or not.

IIIt is not n.:lccssa.ry that th..... accused act. alone in
glvlng the advice or assistanci:l or in the porsua~lion; and he
~,y act through other ,orsons in committing the off.....ns~s.

UProof.-

lib) if charglJd ,lith pGrsuading or assisting desertion,
that such certain ~rson deserted as allcg~d , and,
"!heN pc rsuasion is alleg~d, that he was induced to do so b" such
persuasion; 11

3. Public Law 759--BOth Congr~ss, Chapter 625, 2D S~ssion

A. 'J. 59 '...as not changed by P, L. 759.

II. Navy Provisions

1. Articl.Js for the Gov.:l:rru:cnt of the Uavy

"ART. 4••......• - The pW1ishocnt of dlJath, or such ot~r punish
m...nt as a court-martial mayadjudg<J, 00:: be inflictA:d on any person
in the naval scrvice--........•.
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"Sixth.
to desert;

Or, in time of 'nr, deserts or entices others

•
2.

"$eve.'1th. Or, in time of war, deserts or betrays his
trust, Qr entices or aids others to desert or betra7 their
tro~t.; "

II.~\RT. 8 •.•••.••Such ptL'1ish.":1Cnt as a court rrartili may adjudge
f'J.J1y be inflicted on an:", person in the Havj·-- .

"TwentJ·-first. Or, in tiIoo of peace, deserts or attcr.lpts
to desert, or aids and entices others to desert; ....•.. ,II

"ART. 22. (a) Offenses not spccifi(;d.- All offenses cO;"1,!:dttcd
by ~rsons b.:!longing to the Davy "mich ar.J not specif':'.d in the
foregoing articles shall be punished as a court martial ~ay
dir~ct...•.... n

Naval Courts and Boards

"S~C. 78. Aiding J)..;s rtion- .

lIElcm::'nts: \~cr.;)as by paragraph 6- of Article 4 of the
Articl~s for thJ Government of the'Navy, enticing dvscrtion
alono is an of:...nsc in time of"7ar, in time of peaco, b,r this
articlo (Art. 8, para~raph 21), thore must Lo both an aiding
and an enticing. If oithor of these vl~m~nts is lecking the
ottensu should be ~aid under the gen0ral charg..:s..... 11

"Sec. 22. G.:ncral and specific ch" rges.-

1l5candaloU5 conduct tending to the d,..:struction of good
morals, conduct to the prejudice of good order and discipline,
and conduct unbecoming an officer and a contl:man constitute
the g noral charg..::s 11

IISOC. 41. Principc.ls and acc..::ssori..:s.--

IIIn view of 18 U. S. Code 550 (Sl,.;c. 332, Crir.ti.nu Code)
no distinction is to be made in charging principals and
accessories befol'\:: the' fact .. : .... " (Sec. 332, Cr.imi.nal Code,
r.ak... s anyone who aids, abets, counsels, cor..mands~ induces or
procures tho conmission of an oft~ns... a principalj. .

3. Proposed Navy Bill

"Sl.lC. 3. Article 4 is r ... mr..bcr..:d as Article 8 an~ a.'X!nd~d
as follows:

"ART. 8. The punish::lcnt of dl.::ath, or such other punishr:l::nt
as a court martial ma.:r adjudgu, may be inflicted on any p::rson
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subject to th:l ArticL.:s for th(: Govcrnm;.;nt of the Navy-- .••....

rrThird. Or, in time of ,:aI', dcs<.:rts or cntic-.ls athol'S
to d,;:s4.:rt;

aids
"Fourth.
others to

Or, in tin,;) of l!ar, ..•.•.... , or ,.mtic.;:s or
dcs rt or betray their trust; 11

II$(:C. li.
to read as

Artiel;; 14
follows:

is r.;:nudb~rcd as Article 9 &~d a~nd~d

•

IIART. 9. Such punisht:l:cnt other than dca:.h as a court rrartial
roy adjudge may lx: i.~lict:ld UpO:1 any person 5ubj'.lct to the
Articl~s fo::" the Go\' ,,;rnr:l:nt of the .!avy-•........

lIThirty-first. Or, in tine of p<.:aco, .••..•.. or 3.ids and
entices others to desert;

"Sixty-first. Or is guilt~,r of any disorder or neglect to
the prejudice of good ordcr and disci':)linc or nny conduct of
.3 nature to bring discr<Jdit u,on th..., naval s,Jrvicc athol' than
any disorder or nc~l.;:ct or conduct mcntion~d in th_30 Articles;

"Sixty-s,,"cond, Or is guilt~r r>f ."".n :\ttcmpt, or of a conspiro.cy,
or of u solicitation, to corrmit ~ny off~r.s~ ~gainst these
Articl..:ls; , , , , , , , .. ,II

"Suc, 15. Articles 22 (cmd 23) arc 'Xpl).'llod. lI

"Sec, 4.7. Art. 5 (0) . Whoever aids, abl;:ts, couns\,lls, commands J
induc~sJ or procures tho cOh.ission of any off~nsc by a~othur

is a ;>rincipa1. .. , ., ., II

III. Diff.... r';nc.... s

1. .L !'1. 59 can be violo.wd by any of threo off..:nses, cith;,.r
in tino of poace or of ,'far: 1) th..:l off.... r:s.) of advisinl1 Moth....:r
to d..:scrt; 2) the offeuse of ~rsuading anoth.... r to d ·tj or
3) the offl,..nse of !cno,':ingly assisting r.:loth ...r to des rt. The
offCt1:}c of .'lrlvising p.noth.:::r to dcs..:rt is cor.lpl~tc ":hun the'
advice is siv~nJ "hoth~r the person Lctviscd deserts or not,
vrh Teas if the "r:-..:ns;:!s ar,;.; ;.>crsuc.ding J or kno'.ringly :'\ssisting
onoth.;;r to des .rt. th...:,7 .:l.r~ n.:>t cO:7lplote unless the: das....:rtion
actually occurs, (rx\rn.V'~ph 131, Al'el').

a) Undl.::r r:avy provisions, in t~ of '"cr, it is 'U1. off..:nsc
to entice anoth.;:r to dcs.;,;rt, or to entice or aid another to desert
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or betray his trust (Proposed Nevy bill, Section 3, nc'" Art. B,
par~grqphs 3 and 4). Thero is no indic~tion in Navy provisions
':h.:lth0r the desertion must :1.ctuallyoccur, or nt l....:ast b~

nttuo.pted, before these offenses nrc compl.:ltc. How,;;ver, that
nctual or attcnptcd desertion is ~ ess~ntial ele~~nt to th~sc

offl.::nses might be deduced from analysis of the meoning of the
word "enticon as it is used in this cont...xt. 'Ih~ employr-cnt
of the ~rd is probably derived from ch~ptcr 321, scction
42 of the U.S. Criminal Code (18 USC,\ 94), \"Ihich N:lds in
pnrt: lI11hoevcr shall entice or procuro, Or 1.ttl.::mpt to entico
or procure, an.-v soldier......• or any s-.:aman •....• to dcs~rt..... II

From the fact th..-:.t a distinction is Made in tho Crir.ti.nal Code
~twe"n "entic~s or 9rocuros ll and lIattu!""pts tl) entice or procuN 1',

it cizht be concluded that th,;} ":oro lIentice" rhen used i.'1 the
Code is intended to h.'we the snrne r:caning that the v.urd rlp.:.::-su:\je"
h'ls in offr..'1lse nur:lbcr t\"O of A. ,. 59-i.':!.--th~t the effort to
entice hus been successful, ~ the desertion has occurred or
bccn attempted. :·lhcn the SD.r.'l.e l'."ord is us"d in :m identic'll
conte>..'"'t in .\. G.IL, the same conclusion nw.y l'C.:J.Sonably be dra-.-rn.

If'tho cTh.1.rgc under A. W. 59 is I1persunding "'.nother to
des.:!rt ll , it must be proved that the dcserkr ,,~s nctu"'lly induc,;:d
to desert by such·p~rsu1.sion (IU~Cl:, pn.r"'.gr1.-ph 131). r: 'Y pro
visions do not cont1.in a siJJilr\r !"lrovision for proof l.:l'::N th,;:
chtrge is lIcnticing another to dus~rt.n

b) thvy >:lrovisions do not n-:.kc it ~ SiXlcific off,-,nse to
att.:;mpt to entice (i.e., to lI~dvisell-cf. offcns..-J nur.!lKr 1
of t•. ·~/. 59) o.n'1th.:lr to dcs...:rt ... SlIch :'\r. '\ttenpt Might be
punish.1blc= as a viol ...tion ;)f 'lrt: 22(a) of tn.;) pr,,:svnt A.G.n.;
or, under the propos~d iJ:,.vy bill, of n.:J\" I,rt. 9, p:1r,'\gt...ph 62,
~s nn attenpt to connit ~ offense, or of ~~r~gr...ph 61, ~s con
duct to tho prejudico of g)od ordt;r and discipline. Uncl.cr cny
of these ,....rticlcs, tho :"lD.Xi.cU.Il pWlisho.mt pcrnissiblc ,·.nuld not
include Co sentence of dC:lth, wh..:rt;'ls under ;, • .1. 59, advising
1J1oth....-r to des....rt in tine of war nCly b~ punis~d by 1. sl:nt.,.;ncc
of dc:.th. The :ffensc ','Quld prob":.bly bo cor...pl.. t .... wh..:ther or not
dcsurti:m ~ctuilly occurred or l'llS nttc::::pt.:ld.

c) N~vy provisions do not mke it :J, sp..:cific 0ffcnsc to
.:lid :'mother to des~rt in tina of w:!.r (CL r'lffense nw~bcr J of
A. \1. 59). Hovt\.lv~r, Section 41 of NC&B provid",s trot no dis
tinction is to be n1.dc in chnrging p~inci~~s ~d 1.ccossori;)s
before the [.:oct. Frr-on t!,;is it uppc:lrs tt"'.1.t one "'ho 'lids "noth""r
to Cesc.:rt is ch~rg0:~..blo as Co princip':'.1 to th.:! ofi\::nso. (Sec
~1.rn.grnph 2 of this section for furth..:r discussion of this point).
It is inplied thtlt the offense \·~uld not be cor.:.pl,;;te until :lQs(;rtion
occurred or \1.....5 ntt':I'lptcd.

d) In time of peace, N..wy provisions n;kc it :m :)ffense
to aid and entice ,~othcr to dQscrt (Propos~d N~vy bill, soc. 11,
now Art:-9 (31». If cith~r of th~so ulQn~nts is ~uss~,g tho
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offense is laid under a general ch1.rge, as a l~sser included
offense (i C&B, Sec. 78). A. '.I. 59 ma:ccs se,arate offenses,
which are of ec:.ua1 seriousness, of these t-;"O elements. Advising
another to desert, also a separate offense in tiMe of pe~ce

umer A•. i.. 59, "'Ould !Jrobc:blJ' be brought under a general charge
in the I1av~', again as a lesse~ included offense. The rules
for l'lhen these offenses are cOl!'.~lete in tir.'.e of peace ;)l'Ot.ably
follow those for when the;r occur in tiJoo of war.

Art. 5(0), proposed Navy bill (Sec. 47) is a new article
in the proposed A.G.N.; its substance is now stated as a rule
of procedure in $cc. 41, NC&B. The Article is darh'cd from
Sec. 332, U.S. Criminal Code (18 USC 2). It is not clear 'hat
the effect of th.i..s article will be whJn the offense is being
an accessory before the fact to a desertion. If a person cro.rged
\,tith such an offense c;m be tried as a principal, th.::: distinction
mad\? elsewhere in the Articles bct'nc"~n the offense of enticing
another to desert in time of war, and the offense of aiding and
enticing anothor to desert in tir.\o of poac", '"'auld not a~ply. However,
it is Frobably that this article \'d.ll not be invoked w' ...~ th~ro

is a specific article to cover an off~nsc.

Articles of ,lar ~o not have anr provision couivalcn:-;. to
Art. 5(0), but the princi,lc of the Articlo \feS s~t forth in
Army Court ;lartial Order 145106 (1942) as applicable to Army
Courts-ti~rtial. (Cf. JAG, Army, Digest of Opinions, 1912-1940,
page JJJ).

IV. R.Jconuncndations

1. Proposed am~ndments to the nropos.:Jd Navy bill, as pruparcd
by Naval Lavt Jl:mua1 Scction, dat..:d I? ray 1948:

The off~nsQs of enticing anoth~r to d~s~rt in tine of \2r,
and enticing and aidinf, a,oth",r to d~s~rt in time of ~~acc have
been eliminntcd. This indicat~s an 10t"nt \.lith~r that the offender
s~lall be tri-.:d as a principal und.;r the authority of an Article
identical to Art. 5(e) of the ~roposcd i>'!~r bill, or urrl ~r a
g...:neral. article r:'.c.king it an off.:msz to solicit the commission of
any offense 19ainst the Articl~s. If th~ latter, th~ d~~th sentcnc~

could not be impos~d, although the solicitation occurred in t~e

of ··:'tr.

FEL - J
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Uniform Code Q[ J{ilit~ry Justice

Subject: Entertaining a Dcs.:::rter. A. 'ri. 60.

I. ~ Provisions

) 1. Articles of 'Jar

•

•

•

•

•

•
•

2.

liAR'!'. 60. Entertaining.:l D:::sor7.<:r.- Any officer who, after
having discov~red that a soldier in his cOmr.¥~nd is a des~rt~r

from the r:U.litar~· or naval service or from the l:o.rinc Corps,
retains S'.1ch dcserter in his corrmand ">i.thout informing superior
authority or th~·co:!ll11c~.ndzr of thC! organization to "'hich the
d~s~rtcr belongs, shall be punished as a ooart-marticl may
dir<Jct. n

IIART. 96. General Article .-- Though not mentioned in these
articles, all disorders and neglects to the prejudice of good
order and military disciplL~o, all conduct of a nature to bring
discredit upon the military servico, ~d all crimes or off~nscs

not c".piti'l.1, of ~"hich persons subject to milit.:!.ry 1.1.01 may be
guilty, shall be tal,cn cognizance of by n gi.Jncr:D. or special
or sU:JMary court-martial, according to the n...tura ..'.nd ck:grlJo
of the off.msa, and punished at t!'l::! discretion of such court."

Public Law 759--BOth Congress, Ch~ptor 625, 20 Sussion

Articl~ of '~r 60 and 96 ~erc not changed by P. L. 759.

II. Uav~r Provisi~

•

•
•
•

••
•
•

••
•

•

1. Articl.:ls for tho Govc.:rnmcnt of the Hwy

11ART. 8. Persons to \:hom applic....blc.-- Such nunishiLnt ...s a CO\.lTt
m:'l.rtial IJI3y .:1.djudgo mn,y be inflictod on any p.)rson in the Ikvy--
.......

"'I'wl.:nty-s.)cond (H~rboring des..,;rtors) .-- Or I\...c:liv·J3 or :nter
t:'l.ins c.ny des~rtcr from any other v;;lss()l of tho ;;wy, kno',;ing him
to be such, ~nd do.:ls not, t~th ~l conv~ni~nt speed

J
give notice

of such d~s0rt~r to the cOrnr.k...ndcr of t~ v~ss~l to ~nich hJ belongs,
or to the como~der in chief J or to tho con~~nd~r of th~ s~u~dron

"
2. Proposed Nwy Bill

"Scc. 6. Article 8 is r..::pc"'lcd."

"ScC. 11. Article 14 is renumbered ".5 Articlo 9 ~nd "'.JOCnded to
rc.1d ~.s follows:
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II ART. 9. Such punishment other th....n dC'lth ".s "'. court rr:.rtinl
M~Y ~djudgc m~y be inflict~d upon ~y porson eubjcct to the
Articles for the Govcrrtr.lCnt of the lhvy-- .........•

"Thirty-second. Or receives or ontcrt"ins ""oy deserter
from thc'milit~ryor ~v-..l servico, knOtTing him to be 3uch, md
dol,...s not, ~·,i.thout dcl1.y, give notice of such deserter -;;0 his
comr:nnding officer or higher c.uthority in tho ch'lin of coP.rn">J1dj

"..........
III. Differences

1. A. iV. 60 .'\ppli~s to o[fic;)rs only; ne\- Art. 9 of the propos~d
A.G.lf• .:lpplics to .:.ny person subject to the A.a.N. (But of.
J~G h~ Opinions, 1912-40, Sec. 417, P1.g~ 281 st....ting th~t the
offense of knovdngly ~d lr.LLlfully h"rboring ~d concG .... ling n
d~scrt0r is .... viol ....tion of A. VI. 96. A. 1. 96 npplics to .'111
~rsons subjuct to the Articles of .l::r).

•• •• In order for A. VI. tIJ to be 1.pplic"l.ble to ".1l officer, the
deserter must be "l. soldier in his comm"nd; no\'1 Art. 9 of pro
pos.::d A.G.N. V',IOuld ~'.~ply to :my person ".'ho r~ceivcd or cntcr
tnincd ~nl deserter :rom tho milit"l.r,1 or n~v~l service.

... IV. Rcca.nm~nd1.tions

F,';L - 3

None.

•
•
·.

•
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