


Uniform Code of Military Justice

Subject: Mitigation, Remission, and Suspension of
Sentcnces by Departmental Reviewing
sgencies, a. W. Bl.

I. Army Provisions

1, Articles of Wwar.

"ART. 51. Suspension of Sentences of Dismissal or Death.-- The
authority competent to order the execution of a sentence of
dismissal of an officer or a sentence of death muy suspend such
sentence until the pleasure of the President be known, and in
case of such suspension a copy of the order of suspension, to-
gether with & copy of the record of trial, shull immediately

be transmitted to the President."

"iRT. 52. Suspension of Sentences.-- The authority competent
to order the execution of the sentence of & court-martisal may,
at the time of the approval of such sentence, suspend the
execution, in whole or in part, of any such sentence as does
not extend to death, and may restore the pcrsuv: vnder sentence
to duty during such suspension; and the Secrctury of liar, the
commanding officer holding zeneral court-marsisl over any

such offender, or the military authority competent to appoint,
for the command, exclusive of penitentiaries and the United
States Disciplinary Barracks in which the person under sen-
tence is held, a court of the kind that imposed the sentence,
may at any time hereafter, while the sentence is being served,
suspend the execution, in whole or in part, of the balance of
such sentence and restore the person under sentence to duty
during such suspension. A sentence, or any part thereof,
which has been so suspended may be remitted, in whole or in
part, except in cuses of persons confined in the United Stutes
Disciplinary Barracks or its branches, by the officer who
suspended the same, by his successor in office, or by any
officer exercising uppropriute court-murtial jurisdiction

over the command in which the person under sentence may be
serving at the time, and, subject to the foregoing exceptions,
the same outhority may vacate the order of suspension at any
time und order the execution of the sentence or the suspended
part thereof in so far as the same shall not have been
previously remitted, subject to like power of suspension,

The death or honorable discharge of a person under a suspended
sentence shall operate as u complete remission of any un-
executed or unremitted part of such sentence."

"ART. 53. Execution or Remission--Confinement in Disciplinary
Barracks.-- When a sentence of dishonorable discharge has been
suspended until the soldier's release from confinement, the
execution or remission of any part of his sentence shall, if
the soldier be confined in the United States Disciplinary
Barracks, or any branch thereof, be directed by the Secretary
of War,"




2. Manual for Courts-Martial.
"Par. 87b. Powers and duties of Reviewing Authority.sc.cceses

"The power to order the execution of the sentence includes
the power to mitigate or remit the whole or any part of the sen-
tence (A. W. 50); but in any case the punishment imposed by the
sentence as mitigated or remitted must be included in the sen-
tence es imposed by the court and should be one that the court
might have imposed in the case. Thus a sentence as mitigated
should not provide for confinement in excess of six months

without dishonorable discharge.

"To mitigate a punishment is to reduce it in quantity or
quelity, the general nature of the punishment remaining the
same. 4 sentence can not be commutted except by the President
or by a commanding general empowered by the President under
A. W. B0,

"4 sentence imposing dishonorable discharge only can not
be mitigated. Forfeiture of pay may be mitigated to detention
of pay for a like period, or less. Confinement at hard lsbor
mey be mitigated to hard labor without confinement for a like
period, or less. A sentence of dishonorable discharge,
forfleiture of all pay and allowances due and to become due,
and confinement at hard labor for a definite period may be
mitigated to a lesser punishment, for example, to confinement
at hard labor and a forfeiture of a specified portion, for
example, two-thirds of the soldier's pay per month for a
period not exceeding that prescribed in the sentence, or to
hard labor without confinement for a definite period not ex-
ceeding the period prescribed in the sentence, and forfeiture
of any portion not exceeding two-thirds of the soldier's pay
per month for a period not exceeding that prescribed in the
sentence.

"The action of a reviewing authority in approving a
sentence and simultaneously remitting a part thereof is
legally equivalent to approving only the sentence ms reduced.

"The authority competent to order the execution of a
sentence of dismissal of an officer, or a sentence of death,
may suspend such sentence until the pleasure of the President
be known. (A.W. 51).

"The authority competent to order the execution of the
sentence of a court-martial may, et the time of the approval
of such sentence, suspend the execution, in whole or in part,
of uny such sentence as does not extend to death, and may
restore the person under sentence to duty during such suspension,
(A.W. 52.) The reviewing suthority should suspend the whole
of & sentence when it appears to him that such action will
promote the discipline of his command.,




LW. 51,

P. 3

"As to penitentiary confinement, see 90a." (This =pplies
to the convening authority, but presumably would also apply to
superior authority as well.)

Public Law 759--80th Congress, Chapter 625, 2D Session.

Ac'-b
".RT. 51. MITIGATION, REMISSION, AND SUSPENSION OF SENTENCES. -~
"a. A4t the Time Ordered Executed.-- The power of the
President, the Se~retary of the Department of the Army, and
'viewing authority to order the execution of s sentence
of & court-martial shall include the power to mitigate, remit,
or suspend the whole or any part thereof, except that a death
sentence may not be suspended. The Judge Advocate General
€ power to mitigate, remit, or suspend the whole

shall have th
or sny part of a sentence in any case requiring appellate

review under article 50 and not requiring approval or con-

firmation the power to mitigate or

remit shall be ised by the Judge Advocate General under

the direction of the Secretary of the Department of the army,

The authority which suspends the execution of a sentence mey

restore the person under sentence to duty during such suspension;
. and the death or honorable discharge of o person under suspended

sentence shall operate as a complete remission of any un-
executed or unremitted part of such sentence.

"b, Subsequent to the Time Ordered Executed,--

"(1) Any unexecuted portion of a sentence other
than 2 scntence of deuath, including all uncollected forfeitures,
adjudged by court-martial may be mitigated, remitted or
suspended and any order of suspension may be vacated, in
whole or in part, by the military authority competent to
appoint, for the command, exclusive of penitentiaries and
the United States disciplinary barracks, in which the person
under s entence may be, & court of the kind that imposed the
sontence, and the same power may be exercised by superior
military authority or by the Judge Advocate General under he
direction of the Secretary of the Department of the army;
Provided, That no sentence epproved or confirmed by the
President, shall be mitigated, remitted, or suspended by eny
authority inferior to the President: And provided further,
that no order of suspension of a sentence to dishonorable
discharge or bad conduct discharges shall be vacated unless
and until confirming or appellate action on the sentence
has been completed as reguired by articles 48 and 50,

"(2) The pow suspend a sentence shall inelude
the power to restore the person affected to duty during such

. suspension.
mitigate, remit or suspend the

sentence any part thereof in the case of a person con-
fined in disciplinsry barracks or in a
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penitentiary shall be exercised by the Secretary of the Depart-
ment of the Army or by the Judge &4dvocate General under the

direction of the Secretary of the Department of the Army."

II. Nevy Provisions

1. 4articles for the Govermment of the Navy.
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"The Secretery of the Navy may set aside the proceedings
remit or mitigate, in whole or in part, the sentence imposed
by any naval court martial convened by his order or by that of
any officer of the Navy or Marine Corps (Feb. 16, 1909, c. 131,
SECe I, 35 Stat. 62 l)."

2. Nawval Courts and Boards.

No discussion of mitigation, remission, or suspension
ther than convening or reviewing authority.

Once the Secretary of the Navy has teken definite action
on & case, thut case is closed and may not be subsequently re-
opened. Opinion Atty. Gen. 137(1865).

However, such a case may be reopened on the ground that
new evidence has been discovered. CMO 1-1944, p. 92,

4, Proposed Navy Bill

"sRT. 39 (f) The sentence of every generul court martial
and of such other courts martiul aos may be designated by the
Secrctary of the Navy, shall, under such regulations o: the
Secretary of the Navy may prescribe, be reviewed by u clemency
board appointed by the Secretary of the Nuvy: Provided, That
such clemency boards shall have the power to remit, mitigate,
or commute the sentence, in whole or in part, imposed by any
naval court martial except a court martial convened by the
Secretary of the Navy or by the President, in which case like
power shall repose in the convening authority.

shall have the power to
i and sentence, or to remit,
or commute the sentence, in whole or in part, im
any naval C\uru martial except a2 court martial c *"ened
he President, in v case like power shall repose in the

FaElaent s s e e vasaa




A.i, 51,

I1I. Differences

(As to powers of convening or "reviewing authority” to

=]

mitigate, remit, or suspend, see C.5., A.W. 47.)
Time the Sentence is Ordered Executed.

The departmental reviewing agencies with the power to
itigate, remit, or suspend under the =mended Articles of War
the confirming authority or the JAG under the direction of
cretary of the Army, while under the proposed Navy bill,
mency board or the Secretary of the Navy may mitigate,
or commute.

As pointed out in C.S., A.W. 48-49, the powers of the
Navy confirming authority, as such, are not stated in the
proposed Navy bill.

Under the amended Articles of War, no reviewing authority,
other than a confirming authority may commute a sentence,
while under the proposed Nevy bill, both the clemency board
and Secretary may commute any sentence.

. 2. Subsequent to the Time Ordered Executed.

See C.S8., A.ii. 63 as to mitigation, etc. on the petition
of accused.

The JAG of the Army, under the direction of the Secretary

of the Army, is given power to suspend, remit, or mitigate a
sentence after it has been ordercd exccuted. The proposed

Navy bill makes no provision for clemency action after the
sentence has been ordered executed, except in that every sen-
tence, not requiring confirmation, is executed upon announce-
ment by the court and review is had while the sentence is

being executed.

However, after review is completed in the Navy, the
Secretury of the Navy, if he has not previously taken action
on the case, may remit, commute, or mitigate. (The power of
suspension is included as conditional remission). However,
it is not clear under the proposed articles whether the
Secretary muay act if he had previously tuken any action.

3. Vacation of Suspension.

The army JaG, under the direction of the Secreti.y of
the Army, is given the power to vucate the suspension of a
sentence "subsequent to the time ordered executed"

The proposed Havy bi does not mention the vacating
of suspension., It is ulso not clear whether a suspension of
a sentence can be vacated b ' k that
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48 to the differences between mitigution, remission, sus-
pension, and commutation, see C.S5., A.i. 47.

IV. Recommendations

St't?: CoSo, .'.1-:1'-. 4?; COS.’ -'.Ll.-.:l 48-49; n‘-‘-!ld CQS.’ 11..-1-. 50-

Keeffe Report:

"RECOMMENDLTIONS:

"It is recommended that the subject of termination of probetion
be curefully reviewsd by the advisory Council.

"The following suggestions are mades

"(1) Prior to termination of probation the commanding officer
should order sn investigation of the alleged violation similar to
that of an investigation prior to s general court martial, including
the taking of statements of witnesses, and the statement of the pro-
bation wviolator if he desires to meke one, The slleged probation
violator should be represented by counsel, if available, and if not
available, by an experienced navel officer of his personul choice,
The record of this hearing should be transcribed.

"(2) 4 hearing at mast should be held, based on the investiga-
tion previously made, at which the probation violator should be
similarly represented.

"(3) Probation should be terminated by a written order based
on the hearing a4t mast in which the commanding officor states in
deteil his reasons for termination.

"(4) All the above papers should be filed in the probation
violator's record.

"(6) The termination of probution by the commanding officer
should be effective to return the prisoner immediately to the appro=
priate naval prison. However, no termination of probation should be
effective to give the probation violator a discharge from the service.
The record of termination of probation should be sent to the Department
for review by the disciplinary activity involved and by the proposed
Sentence Review Board for determination, on the busis of the prisoner's
entire naval record and social and psychiatric background, whether
8 discharge should be recommended, and if so, what form of discharge
should be cwarded."
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Uniform Code of lMilitary Justice

Subject: Rehearings, A, W. 52 (in part).

'I. Army Provisions

1, Articles of War
"ART, 503...000ue

"When the President or any reviewing or confirming
autherity disapproves or vacates a sentence thc execution of
which has not theretofore been duly ordered, hc may authorize
or direct a rehearing. Such rchearing shall take place before
a court composed of officers not members of the court which
first heard the case. Upon such rehearing the accused shall
not be tried for any offense of which he was found not guilty
by the first court, and no sentence in excess of or more
severe than the original sentence shall be enforced unless
tho sentence be bascd upon a finding of guilty of an offonse
not considered upon the merits in the original procecding:
Provided, That such rchearing shall be had in all cases
where a finding and sentence have been vacated by rcason of
the action of the board of rcview approved by the Judge
Advocate General holding the record of trial legally insuffi-
cient to supvort thce findings or sontonce or that corrors of
law have beon committod injuriously affecting the substantial
rights of thc accused, unless in accord with such action, ‘and
the recommendations of the Judge Advocate Genoral thercon,
the findings or sentcence arc approved in part only, or the
record is returned for revision, or unless the case is dis-
misscd by crder of the revicewing or confirming authority.
After any such rchearing had on the order of the Precsident,
the record of trial shall, after cxamination by the be-rd of
review, be transmitted by the Judge Advocate Gencral, with
the board's oninion and his recommendations, dircctly to the
Scerctary of War for the action of the President. ....c....”

"ART. 40. As to Numbcr.—— No person shall,  without his consent,
be tried a sccond time for the same offense; but no orocceding
in which an accuscd has been found guilty by a court-martial
upon any charge or spocification shall be held to be a trial

in the - sense of this article until the reviewing and, if there
be one, thc confirming authority shall have takcn final action
upon the case. .ciic.eee

2. Hanual for Courts-lartial.
"PAR, 89, COURTS-I’A"TIAL--ACTION--Ordering Rchearings.——......

"A rchearing is not authorized where a part of the sentence
has been approved,




A.W. 52 (in part)

"Where the accused is convicted at the first trial of a
lesser included offense only, a rehcaring on the offensc origi-
nally charged can not properly be ordercd; although even if
convicted of the offense originally charged on such improperly
ordered rchearing such conviction may be valid as far as con-
cerns a conviction of such le¢sser included offcnsec,

"The order directing a rchearing should be made at the
time of disapproving or vacating the sentence and will ordinarily
be included in the =2ction on such sentence.

"Yhen a rchearing is directed there will be referred with
the charges to the trial judge advocate the rocord of the former
procecedings and the accompanying papers which are pertinent,
together with a copy of the holding of the board of review or
the review by the staff judge advocate or such other holding
or opinion as may inform him of the errors madc at the former
hearing which necessitated a rchearing.”

3. Public Law 759--80th Congress, Chapter 525-2D Scssion
"SEC., 229. Articlc 52 is amecnded to read as fellows:

'ART., 52, REHSARILIIGS.-~ Vthen any reviewing or confirming
authority disapproves a scntence or when any scntence is vacated
by action of the Board-of Review or Judicial Council and the
Judge Advocate General, the reviewing or confirming authority
or the Judre Advocate Gencral may cuthorize or dircet - rehearing.
Such rchearing shall take place before a court-martial composed
of members not members of the court-martial which first hcard
the ease, Upon such rcheoaring the accused shall not be tried
for any offense of which he was found not guilty by the first
court-martial, and no sentence in cxcess of or more scvere
than the original sentence shall be enforced unless the sentence
be based upon a finding of guilty of an offense not considered
upon the rorits in the original procceding, '

A. W. 40 mas not chenged by P. L. 759.

IT, Nawvy Provisions

1. Articles for the Government of the Navy

"ART, 54 (b) Pover of Scerctary of Navy over proccedings and
sentence of courts martial.— The Seerctary of- the Navy may
. sct aside the proceedings or remit or mitigate, in whole or
in part, thc scntence imposed by any naval court martial con-
vened by his order or by that of any officer of the Havy or
Marine Corps (Fecb., 16, 1909, e¢. 131, Sec, 9, 35 Stat, 621)."




AW, 52 (in prrt)

2. Nevzl Courts and Boards
"SEC, 471. 1'Reviewing authority! defined,-—-

"Any officer to whom the proccedings of & court nartial
arc regularly subnitted for review in accordance with law is
a reviewing authority. When, as is ordinarily the case,
such officer is the convening authority, this laticr term
should; in order to avoid confusion, be uscd in reforring
to hin, even while cxercising the functions of 2 reviewing
agthority, "

"SEC., 477. Power of Reviewing Authority: Ordering ncw
trial, -

nIf the court was withcut jurisidiction-or if none of the
charges or specifications alleges an offonse, the reviewing
authority should disapprove the proccedings, findings, and
sentcnce and convene 2 new court for the trinl of the casc.,
The new trial should be had upon the same charges and speci-
fictions, unless the disapproval is based on fatal defccts
therein, in which event, ncw charges and specifications should
be dravm corrcctly sctting forth the offenses intended to
be oharged at the previous trial, provided that such new charges
and specifications arz not barred by the statute of limitations.

"In cases not covered by the foregoing naragraph, if the
record discloscs errors to the substantial injury of the accused
and timely objection was made by him at the trial, the rcviewing
authority before acting upon the record should afford the accused
an opportunity to request a new trial, provided the record
irrespective of the errors disclosed is sufficient to' sustein
the finding of the court. Should the accused decline or fail
to apply for a new trial within the time allowed by the reviewing
authority, the latter should take action upon the proceedings,
findings, and scntence without regard to such errors.

nIf the revicwing authority grant a new trial upon petition
of the accused, he should order the accused before a new court
on the same charges and specifications originally proforred
against hin unlcss the rcasons for retrial werce based on defoets
in the charges or specifications, in which casc new charges
and specifieations shodld be prepared correcting the pleading
previously objected to, if such new charges arc not barred
by thc statute of limitations; but the accused should not be
tricd for any offensc of which he was found not guilty by the
first court. New trial being granted, the proceedings, find-
ings, and sentence of the previous trial should be set aside.”




A.YW. 52 (in part)

uSEc. 408. Former Jeopardy.——

"The fifth amendment to the Constitution of the United
States provides that no person shall 'be subject for the same
offense to be twice put in jeopardy of life or limb,! A
pverson is twice put in jeopardy if he is-twice put on trial
for the same offense, In order, however, to sustain a plea
of former jeopardy, the accused must show that:

"(1) Upon a former trial, he had been actually accuitted
or convicted; or

"(2) Upon a former trial, after he had been arraigned
and the prosecution has rested its case, the
convening authority entered a nolle prosequi
(or withdrawal or discontinuance), over the

objection of the accused, in order to prevent
the court martial from arriving at a finding,

"In either case set out above, the jeopardy is complete
and it matters not whether any action, or, if any, what action
has beecn taken upon the proccedings by the reviewing authority.
But the proceedings upon a !'fatally defective! specification
do not constitute former jeopardy.

"Likewise, to constitute former jcopardy, the court before
which the former proceedings have been conductéd must have been
a duly constituted and lsgally compotent court, A commanding

fficer is not a court martial and punishment inflicted by him
is: not a bar to trial, c..ecranes”

3. Proposed Navy Bill

"SEC, 39. Article 53 is renumbered as Art, 39 and amended to
rcad as follows:

TART. 39. (b) The convening authority of any court martial
shall have the power to remit or mitigate, but not to commute,
the punishment imposcd by the suntence of any caurt martial
convened by him,

'(d) The officer empowercd to convene general courts martial
vho is next senior in the chain of command to any convening
authority of a summary or deck courts martial shall-be the re-
viewing authority as to legality of the proccedings, findings,
and sentences thercof, if such reviewing authority be present
or found by thc convening authority to be rcasonably available:
Provided, That if such rcviewing authority be not nrosent or
found to bc so available, the convening authority shall rcview
the records of such courts as to legality: Provided further,




A, 52 (in poxt)

That the reviewing authority shall have the power to set
aside the procecdings, findings, and sentonce or to remit
or mitigate, but not to eommute, the punishment imposed
by the sentence of any such summary or deck court martial:

'(¢) The proceedings, findings, and sentence of every
gencral court martial shall, and of any other court martial
may, be rcviewed as to legality in the 0ffice of the Judge
Advocatc General of the Navy: Provided, That the Judge
Advocate General of the Navy shall have the power to sect
aside the proceedings, findings, and sentence of any court

'(h) The Sccrctary of the Navy shall have the power
to set aside the proceecdings, findings, and-sentence, or to
ramit, or mitigate, or commute the sentence, in vhole or in
part, imposed by any naval court martial except 2 court martial
convened by the President, in which case like pover shall
repose in the President:,

TIT, Diffecrencecs

Under the present A.GIN., the convening authority may
disapprove the procecedings, findings, and scntence of any
court martial and order a new trial* if he finds on revicw
that the court lacked jurisdiction, that the charges or
specifications were defoetive, or that the record discloses
errors to the substantial injury of the accused and timely
objection was made by him at the trial, and the accused
requests a new trial when it is offured to him. Under the
proposed Navy bill, the convening authority (where he is
other than the President or Scelav; see Par: 2 below) could
not disapprove or sct aside the proccéedings, findings and
sentence in acting originally in a casc; thercfore, he
could not order a new trial directly. Howcver, the JAG
may set aside the procecdings, findings and scntence of any
case he reviews, and the officer cmpow:red to convene gencral
courts martial vho is next senior in the chain of command
to the convening authority may set asidc the proceedings,
findings and sentence of any summary or deck court-martial
case he reviews. If cither of these two revicwing authorities

* The term "new trial" is used in NC&B, Secc. 477 to describe the retrial
ordered by a reviewing asuthority. A. W. 52 usce the term "rehearing” to
describe the retrial ordcred by a2 reviewing or confirming authority, or by
the JAG where the sentence has been vacated by action of the Board of Review
or Judicial Council and the JAG., The procceding in cithar case is the same.,
For £he proceeding called 2 '"new trial" under Army provisions, s&ce C.S.,

A, W, 53, Petition for a New Trial.




s¢t aside on grounds of lack of jurisdiction in the court,

or o fatelly defective specification, they could authorize

the convening authority to order a new trial, If the record
was found lcgally sufficicnt but containing errors prejudicial
to thce accused to which the accused had excepted at the

trial, they could dircct the convening authority to ascertain
if thce accused wanted a new trial; if he asscnted, the pro-
cecdings would be sct aside by the reviewing authority and a
new trial ordered by the convening authority.

ithere ecither the President or SccNav is the convening
authority, the procedure under the proposed bill will be for
JAG to review for legality before the rccord goes to them,
His power to sct aside and to recommend a new trial is the
same as in Par, 1 above. In addition, cven though the JAG
found the procecdings legal, the President or SeclNav could
sct them aside for courts thoy convencd and order or - “fer
a new trial (Art. 39(h)). Also, under new Art. 39(h), SccNav
may set aside the procecedings of any court martial in any
case except one convened by the President, in which case
the President has a like power, Under this provision, SecHav
could take the same action the JAG could in Par, 1 above,

in cases where he was not the convening suthority, e ven where
the JAG had already found the proceedings legal.

In either 1 or 2 above, the quecstion of whether a man could
plecd former jeopardy in a now trial would affoet the cxercise
of the power to authorize or order onc, The Navy rule for
formcr jcopardy makcs the jeopardy complcte vhen there has
been a conviction or an acquittal unless the court was without
Jurisdiction or the specifications under which' he was tried
were fatally defective (Sec. 408, NC&B.) Thus, where the
procecdings were sct aside on the ground that the cvidence
was insufficijent to support a finding of guilty, a now trial
could not be authorized. '/hero the rocord was found lcgally
sufficicnt, but containing prejudicial errors, the accuscd
could not be tricd again without his consent. In these cases,
however, the proccedings would not be set aside until the
offer of a new trial had been made and asscnted to. Under
the Army rule therc is no problem of double joopardy arising
where a rchearing is ordered or authorized, since joopardy
is not‘completc until the reviewing authority, and if there
be one, thc confirming authority, has taken final action upon
the case (A. VI, 4O).

A, W. 53 provides that any confirming authority c-v
authorize or dircct 2 rchearing. Under the proposed Navy bill,
such a power is not an incident to the power of confirmation,
(The President, for example, could not set naside a case, and
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was the confirming but not
2 to confirm,

uthorize a2 rehearing, where he
He could only refuse

a
+

he
would set it aside before it reached the President.)

.

convening authority.
This case wwuld probably never occur, however, since Secliav

are silent on whether, if there is a
be given a sentence in excess of or
original sentence unless the sentence

finding of guilty of an ~ffensc not

~

sed upon &
upon the merits in the original proceeding.

Recommendat ions

1V,

Keeffe Report, page 230: The Secrctary!s power to
1as been held legally
B The

yrder a new trial, in any case which
insufficient, should be clearly conferrcd by statute.
Keeffc Board belicves this cin be done without violating the

rulc against former jeopardy.
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Uniform Code of Military Justice

Subject: Petition for New Trial.
AW, 53,

I. Army Provisions

War

53ceeer..." (The subject matter of present A, . 53 is
unrelated to A, ¥. 53, as amended by P. L. 759).

2. Public Law 759--80th Congress, Chapter 625, 2D Session
"SEC. 230. Article 53 is amended to read as follows:

'ART, 53. PETITION FOR NE’ TRIAL.-- Under such regulations
as the Fresident may prescribe, the Judge Advocate General
is authorized, upon aoplication of an accused person, and upon
good cause shovm, in his discrestion to grant a new trial, or
to vacate a sentence, restore rights, privileges, and nroperty
affected by such sentence, and substitute for a dismir -al, dis-
honorable discharge, or bad conduct discharge previously exe-
cuted a form of discharge authorized for administrative issuance,
in any court-martial case in which application is made within
on¢ ycar after final disposition of the case upon initial
appellate review: Provided, That with regard to cases involv-
ing offenscs committed during World War II, the application
for a new trial may be made within one year after termination
of the war, or after its final disposition upon initial appellate
review as herein provided, whichever is the latter: Provided,
That only onec such application for a ncw trial may be cnter-
tained with regard to any one case: And provided further, That
all action by the Judpe Advocate Gencral pursuznt to this
article, and all procccdings, findings, and scntences on new
trials under this article, as ap roved, revicwed, or confirmecd
under articlosA7, 48, 49, and 50, and all dismissals and dis-
charges carried into cxccution pursuant to scntonces adjudged
on new trials and approved, revicwed, or confirmed, shall be
final and conclusive znd orders publishing the action of
the Judge Advoecatc Gencral or the proccedings on now trial
and all action taken pursuant to such proccedings, shall be
binding upon 2all departmonts, courts, agencics, and officers
of the United States.™

II. Navy Provisions

cles for the Government of the Navy

"ART. 54 (b) Power of Seccrétary of Navy over proceedings and
sentenees of courts martial.--~ The Sccretary of the Nevy may




i.

set aside the proceedings or remit or mitigate, in whole or

in part, thc scntence imposed by any naval court martial
convened by his order or by that of any officer of the Havy

or Marine Corps (Feb. 16, 1909, c. 131, Sce., 9, 35 Stat, 621)."

2. Court-Martial Orders, Navy Department.

CMO No, 2-1943, page 145: Held, ".........'there the
sentence of a legally constitubed court martial in a casc which
is within its jurisdiction has bezn approved by the revicwing
ruthority and carried into exccution, the procecdings arc then
at 2n end and the-action then had upon the sentence is, in con-
templation of law, final, In such case there is no powcr by
vhich such sentonce ean be rescinded, annulled, -or modified,
Furthermore, when the sentence, as in this case, has been law-
fully confirmed and executed, the proccedings in the case are
no longer subject to review by the President, or any lesser
administrative officer; they have passed beyond supervision
and are at an ond. Therefore; the petition s denied, (File:
00~ Aroff, lMaurice N./A17-20, Apr. 26, 1943.)."

0 No. 1-194L, pzge 92: Held, where ncw cvidence is
produced, & case may be reopened although Secliev has previously
approved the sentence.

3. Proposed Navy Bill

NSEC. 39. Article 53 is ronumberesd as Art. 39 and amended to
read as follows:

VART: B9 swsines

'(e) ‘The procccdings, findings, and scntence of zvery
general court martial shall, and of any other court martial
may, be reviewed as to legality in the 0ffice of the Judge
Advocate General of the Navy: Provided, That the Judge
Advocate General of the Navy shall have the power to set
aside the proccedings, findings, and sentence of any court
martial

'(f) The sentence of every general court martial and of
such other courts martial as may be designated by the Secrctary
of the Navy, shall, undcr such regulations as the Secrctary
of the Navy may prescribe, be reviewed by a clemency board
appointed by the Scerctary of the Navy: Provided, That such
clemency boards shall have the power to remit, mitigate or
commute the sentence, in whole or in part, imposed by 2ny
naval court martial cxcept a court martial convened by the
Seerctary of the Navy or by the President, in which case like
povwicr shall reposec in the convening authority,




'(g) The procecdings, findings, and sentcnce of cvery
court martial shall upon request by the convicted person made
within one year after such person has been informed that the
review of his case has been completed and under such rcgula-
tions as the Secretary of the Navy may prescribe, be rosiewed
by a board of appeals appointed by the Secrotary of the Nevy to
serve in his office: Provided, That such boards of apneals
shall have the power to take 2ny action which could have been
taken by the Judge Advocate General under Sce, (¢) of this
article and by a-clemency board under Scc., (£) of this article:
Provided furthcr, That any officer dismissed shall, upon the
Mttzng aside or romission of the dismissal on such subscquent
rcview, be restored, vithout further appointment or confirmation
and without regard to the number of officers authorized or
approprinted for, to the rank and precedence to which he would
be entitled if he had not becn dismissed; but no pay or
allowances shall be held to have acerued from the date of
his dismissal to the date of his restoration,

'(h) The Scerctary of the Navy shall have the power to

set aside the proceedings, findings, and sentcnce, or to romit,

r mitigate, or commute the sentence, in whole or in part,
imposcd by any r“"*l court mertial except a court martial con-
venced by the President, in which case like power shall rapose
in thoe President: Provided, That upon the rcquest provided
for in Sce, (g) of this “rt;clq, in cases convened by the Sce-
rctary of the llavy or by the President, the convening authority
shall have the powor to revoke his fhzmur ction and to take
any action which he could have taken at the time the case was
first prescnted for confirmationt........'”

WOEC Aifeswinveme

'ART, 38. In every court-martinl procceding in whch the
accuscd pleads not guilty, defense counsel, if there be one,
shall, in the cvent of cenviction, attach to the record of
proccedings cither a brief of such matters as he fecls should
¢ considered on bochalf of the accused on revicw or a
tatement sctting forth his rcasons for not sn deing.......

III. Diffcrences

There arc no limitstions on vhat the Amy J..G may consider
in acting on the petition of a convicted person. He is authoriged,
under new A, W. 53, to grant a new trial or take other action,
"upon good cause shovm." The Navy Board of Appeals established
under new Art. 39(g) of t!e proposed Navy bill is directed to
review the proceedings, findings and sentence of cvery court
martial upon the petition of 2 convicted person. It is not clear
whether the Board may go beyond such revicw, and consider other




matters outside the PLCOPd, such as new evidence, or wvhcther

the intent of Art. 39(g) is to restrict it to a review of
matters in the record only, except for matters which the defense
counsel may have appended to the record in accordance with new
Art, 38 of the proposed Navy bill,

lhere there is a petition made to the Board of Appcals
under new Art. 39(g), proposed Navy bill, the President or
SecNav, for cases where they were the convening authority, may
revoke their former action and take any action which they
could have taken at the time the case was first presented for
confirmation., (Art, 39(h)). The meaning of this proviso is
not clear. Under its authority, the President or Scclav may
be able to give the same kind of additional recview to & case
where they convened the court as the Board of Appeals is en~
povecred to-give, but whcther such a power is to be exercised
instead of, or concurrently with, the power of the Board of
Appcals over the same cases is not certain, Or the proviso
may only bc intended to give the President or SccNav additional
power to exercisc clemency in cases they convencd, either
before or after the Board of Appeals has reviewed the case,
It is significant that the Board of Appcals can not exercise
clemency in a case it reviews on petition, wherc the President
or Seclav was the convening authority (Sce Apt, 39(g)(f). On
the other hand, the fact that the President or Secilav can set
aside thc proccedings, findings and sentencce in these cascs
indicates a power to give additional roview., In this aspect,
their pover is comparable to the powor of the Army JAG under
new A. W, 53,

Under the first clausc of new Art. 39(h), ScclNav ‘s given
the power to set aside the procecdings, findings and suntence,
or to excrcise clemency, in any case exccpt one convened by
the President, in which case the Prusident has a like power.
Under this power, SccNav (or the Presidont) clearly could
consider matters outside the record, and he would not be
limited to taking action only if a petition was filed by the
convicted person within a yecar., On the other hand, in con-
struing an identical power which is given to Sccllav, or the
President, under Art. 54(b) of the present A,.G.F., it has been
held that the Prosident or ScelNav could not take adgitional
action in a case wherc the sentence had previously becn con-
firmed by the President (QM0 2-1943, page lhﬁ}' also, Sccliav
could not rcopen 2 case whorc he had previously acted, as by
awarding clemency, unless the ground vms that new cvidence had
been discovered (CI10 1-1944, pege 92), 'Athin thuse limita-
tions, howcver, the President or SecNav could take additional
action in many cascs, apparently without rcgard to whether the
Board of Appcals had alrcady acted in the same case on petition
within a ycar. In this respect the Navy provisions under the
proposed bill are broader than Army provisions, since new




P. 5

A.'7. 53 provides that only cne application for a new trial may
be entertained in a cose, and that the action talken by the JAG
on such application is final, (Additional ¢lemency-action could
be taken by the JAG or others under new A.YW. 51b(1), however,
See CiS;, A.W, 51),

Where the Board of Appeals reviews a case, or where SecNav
reviews a case for which neither he nor the Fresident was the
convening authority, the action which can be taken (apart from
clemency) is limited to setting aside the proce« dlngs findings,
and sentence. A new trial could not be ordered or-granted
dircctly. Howevaer, the Board of Appeals or Sechav, in suitable
cases, could advise the convening authority that a2 new trial could
be held, and it would be virtually mandatory that one bc granted
by the convening authority.  This procedure contrasts i that

provided for in new A.W. 53, whore the JAG himsclf is tho**"cd
to grant a2 new trial, although he wonld not convene *hg new court
himself., An-exception to the above 1s vhere the President or
SceNav review cases convened by them, vhere thoey could grant

and order new trials dircctly.

Other kinds of relief which the Army JAG can grant dircctly
under new 4,77, 53, as, vacating a sentence, restoring rights,
privilcgcc 1d nrﬁﬂ_rty affected by such scntionce and substi-
tuti strative discharge for a dismissal, or dishonor-

ct discharge prcvi0u=1“ -Lf“uc:d, arg not
provid Jd fo f“ Navy ;rgv**iﬂns. The cffeet that the setting
aside or rcmission of the ’*‘"‘“if‘ :r-is to have
is snelled out in -rovisos in‘Arts, 3 ,( ) and (h), but-the
racstoration to o ?ic:r status, as well as other .ulicf, would
probably be handled administratively in the Navy, rather
than directly hy tuu Board of Appcals, Scclav, or the President.

Under new A,’J, 53, JAG is authorized to act under such regu-
lations as the President may preoscribe, The Board of Appecals
will act under regulations prescribed by SecNav,

Under new A..l, 53, the application to theo T ¢ made
within one year after final disposition of thc casc upon initial
appellate review, cxcept wherc the case i: g i i an

offense committed during World Viar II, ¥ pcel nro-
vision is made, Under Art, 39(g), proposcd Navy bi i
request for review must be made within one war after the con-
victocd person has becn informed that the reviow of hi ase has
been complcted. No special provision is made for World War II
cascs,

Under NC&B, Sce., 477, the convening authority eof any court-
martial is given the power to order 2 now trial under certain cir-
cumstances., This nower is rore like the power given under the
Articles of 'Jar to order a rchuaring and has'becn discusscd as
such, So2 C.S5,, A,'l. 5, in part, Rchearings,
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IV. Reccommendations

Vandérbilt Report, page 9: JAG to have power to order
novr trial,

Kecffc-Report, page 230: The Scerctary's power to order
a new trial, in any case which has been held legally insufficient,
should be clearly conforred by statute, The Kecffe Board
believes this can be done without violating the rule against
formeér jeopardy,

Page 240: Reviscd articles should contain a vrovision vhich
should be-clearly wordsd to authorize the President, or the
Sceretary, to set aside the proccedings, findings or scntonce
of any naval court-martial, even though previously approved, and
cven though thc sentenee has already been cxccuted, Corsidoration
should bc given to placing some timc limit on the exercise of
this power.







of Military Justice

Punitive Articles - Fraudulent Enlistment. A, /. 54.

I. Army Provisions

1. Articles of lar

"ART. 54, Fraudulent Enlistment.—iny person who shall procure
himself to be enlisted in the military service of the United
States by means of willful misrepresentation or concezlment

as to his qualifications for enlistment, and shall receive pay
or allowances under such enlistment, shall be punished as a
court-martial may cdirect,"

"ART, 28.........iny soldier who, without having first received
a regular discharge, 2gain enlists in the Army, or in the
militia vhen in the service of the Unitod-Statcs, or in the
Navy-or linrine Corps of the United States, or in any foreign
army, shall be deemed to have deserted the service of the
United States; and vherc the cnlistment is in one of the

forces of the United Stztes mentionéd above, to have fraudu-
lently enlisted therein.".eeceeescos

2. Hanual for Courts-Martial
Par, 129 "Discussion,—

"A fraudulent enlistment is an cenlistment procured by means
of either a willful—i,e,, intentional--misrepresentation in
regard to any of the qualifications or disqualifications pres-
cribed by law, rcgulation, or orders for cnlistment, or a willful
concealment in regard to any such disqualification.

"Miisrcpresentation and concealment include any act, state-
ment, or omission, which has the cffect of conveying vhat is
movm by the applicant to be an untruth or of concealing vhat
he knows to be the truth econcérning his ocunlifications or dis-
qualifications for cnlistment.

"Miisrceprescentation or concealment may be with respect to
matters which, if truthfully stated or rovealed, would inducc
an innuiry by the recruiting officer concerning the cualifica-
tions or disqualifications for cnlistment, such as mhticrs
called for by questions as to previous service and previous
applications for cnlistment., ¥herc 2 soldicr ~gain eonlists
without a discharge, he should-be charged under A.!l, 54 if he
has rcecived pay or allownnces, otherwise he should be charged

under AN, 96.




"A person who procurces himsclf to be enlisted by means
of several willful misrcprescntations and conccalments as
to his gqualifications for the onc enlistment so procurcd and
re¢ecives pay and allowances under such enlistmont commits
but one offonse under A, W. 54.

"Proof,~—{(a) The cnlistmont of the accused in the mili-
tary scrvice as alleged; (b) that the accused willfully—
i.c., intentionally—misrcpresented or concezled a certain
material fact or facts regarding his qualifications for cn-
listment as 2llcged; (e¢) that his cnlistnent was procurcd
by such intentional misrcpresentation or concealment; and
(d) that under such enlistment the accuscd rcecived cither
pay or allowances, or bobth, as allcged."..eeeees

Reccipt of food and clothing is not roccipt of
allewnnces, Diz. Op, JAG (1920) p. 284,

Par, 152 ©“Ninocty-Sixth Articlec of ar.ceseccisess

"Among the disorders herein made punishable is the
fraudulent enlistment contemplated by A, V. 28, which
diffcrs from fraudulent enlistment under A. I, 54 in that
the element of the rcceipt of pay or allowances is not
present, The fact that at the timec of the alleged fraudu-
lant enlistment the accused was scerving in a prior cnlist-
ment from which he had not been discharged may be oroved,
prima facie, by introducing authenticated rccords of a former
uncxpired enlistment, If the period of the prior cnlistment
has clapsed, the fact that thero was no discharge from his
former cnlistment may be proved, prime facie, by the certi-
ficate of The Adjutant General or onc of his assistants that
the files and rocords of the offiice of The Adjutant Gencral
contain no rccord of the discharge of the accused from such
enlistment .,

3. Public Law 759--80th Congress, Chapter 625--2D Scssion

No change,

IT. Navy Provisions

Government of the Havy

"ART, 22. (a) Offcnses not specified,—All coffcnscs committed
by pcrsons belonging to the Navy vwhich are not specified in
the forcgoing articles shall be punishe:d 25 a court martial
noy cdirecct.”
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#(b) Fraudulent cnlistment.--Fraudulont enlistment, mnd the
receipt of any pay or allowmnce thercunder, is hercby de-
clared on offcnse against navel discipline and made punish-
able by general court-portial, under this article,®

Courts and Bo-rds

#SEC. 103. Fraudulcent enlistrent.....ocees

"Elecocnts: The first csscntinl of this offinsc is the
wilful and knowing conecalnent of a fact vhich, if known to
the reeruiting officer, ould causc the rcjection of the
applicant. “'here the accused thus fraudulently cnlists
without 2 discharge from anothor enlistrnient in the Navy or’
liarinc Corps, thc first essential is all that is recuisite.

f, however, thc 2ccased has never previously becn in the
Navy or ilarinc Corps, or has bocn discharge? therefrom, the
sccond csscential, the receipt of pay or cllowances under the
fraudulent enlistrient is 2lso roquisite. But in either
case it is ~ good rule, wherc there is any possible doubt
as to the stotus of the accusced, to allege and prove the
reccipt of pay and allowances,

"The misrcprescentation or concealment may be in matters
which arc designed to omen the door to inguiry concerning
the qualifications or disqualifications for enlistment, such
as guestions as to previous service, provious applications
for onlistment, ete.

"The qualifications or-discualifications may be pros—
cribed by * law, regulations, or orders,

" nswors to questions hoving nobearing on the appli-
cant's quolifications for enlistment, such as questions
as to the spplicent!s nnme, ~ddress, or immatcrial state-
ments as to age, are not sufficient.

"The concealment rust be wilful, and thus merc mistake
or forgetfulness will not mnke the offensc.

nLesser included offénse: Conduct to the prejudice of
good orcer and discipline.”

Proposcd Navy Bill

N1SEC. 11. Article 14 is rcenumbered as article 9 and ~nended
to rond as follows:

"ART. 9. Such punishment other than death as a court
mertial nay adjudge may be inflicted upon any person subjoct




to the .Articles for the Government of the Navy=—.........
"Thirty-fourth. Or fraudulcntly cnlists in the naval
scrvice and rceeives any pay or allowance thercunde:, or
fraudulontly obt~ins his discharge fron the naval scorvice,®
4 4

ITII. Diffcrcnces

1, Fraudulont Enlistoent in Genernl,

A. Y, 54 and proposed A.G.N., .rt, 9, Thirty-fourth,
are substantinlly thc same in this respcect as both concenlrment
and rcceipt of pay or allowance. arc required.

Outstonding Enlistment in Armed Forces.
&

The Army provision as to fraudulent enlistment when the
accused has not been discharged from a prior cnlistment in the
armed scrvices is not found in the punitive articles but in
A. V1. 28 and is not punishable undar A, V. 54 (unless he has
rcceived pay or allowances) but under General Jirticle A, 7. 96,

Thise vnrious provisions should be collected in one
article, Both the present Army nnd Navy provisions in this
respect also arc substantially the samc as only proof of cn-
listment without = prior discharge is ncoded to prove the
offense,

Ouerdie: "~ hether the omission of the comma in the pro-
posed A,G.N, nccessitates the proof of the rcccipt of pay
or allowances to constitute this naval offense, oxcept in
the case of an undischarged soldicr, who enlists in the
naval survice,

Fraudulent Discharge.

Neither thc present A. I
for fraudulently procuring a discharge, However, th:
is punished by both scrvices under genoral articles
to offenses agninst the military or naval service. ‘
posed Navy bill includes a provision for fraudulcent discharge.

IV. Recommended Provision

irt.....Such punishrent ¢ : court-martial may adjudge,
may be inflictcd upon any | > . to thesc articles,
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Sub jec Officer llaking Unlawful Enlistment. A.W, 55.

I. Army Provisions

1, Articles of lar

"ART, 55. Officer llaking Unlawful Enlistment,-- Any officer who
knowingly enlists or musters into the military service any person
whose enlistment or muster in is prohibited by law, regulations,
or orders shall be dismissed from the service or suffer such
other punishment as a court-martial may direct,"

2. lManual for Courts-liartial

The Ifanual does not discuss A, !I. 55. Appendix 4, page 239,
*awovcr, suggests the form for the preparation of charges and
pecifieations for a violation of the Article, and lists therein
p;rsons who arc not qualified by law or otherwise to be mustered
into the service, i.e,, persons who are insane, intoxicated, minors
and have been convicted of a felony.

IT. Navy Provisions

1. Articles for the Government of the Navy

"ART, 19, Enlisting dessricrs, minors, cte.—— Any of ficer who know-
ingly enlists into the naval service any person who has deserted

in time of war from the naval or military service of the United
States, or any insane or intoxicated person, or any minor between
the ages of fourtcen and eighteen years, without the consent of

his parents or guardian, or any minor under the age of fourteen
years, shall be punished as a éourt martial may direct (R.S,, séc.
1624, art, 19; 'ay 12, 1879, c. 5, 21 Stat, 3; Aug. 22, 1912, c.
336, scec. 2, 37 Stat. 356)."

Pronoscd Navy Bill

Article 14 is renumbered as Article 9 and amended to

"ART, 9. Such punishment other than death as a court martial
may adjudge may be inflicted upon any person subject to the Articles
for the Government of the Havy—

"Thirty-eighth., Or, being an officer, knowingly and without
ific authority cnlists in the naval scrvice any person vho has
ted in time of war from the naval or military service of the
d States, or any insanec or intoxdcated person, or any minor
7ecn the ages of fourteen and u15ntcun years, without the consent
hls parents or guardian, or any minor under thc age of fourteen
:;‘C?‘LI‘S; 1"




II. Differcnces

officer to be penalized for enlistin
orders, or regulations, while A.G.N.
an officer from cnlisting any
d be pointed out, however, that
; otherwise disqualified

may, be prosccuted for

o

No specific recommendations







Uniform Code of Military Justice

Subject: False Muster. A.W. 56..

I. Army Provisions

1. Articles of Tlar. «

"ART. 56. False Muster.-- Any officer who knowingly makes a
false muster of man or animsl, or who signs or directs or
allows the signing of any muster roll knowing the same to
contain a false muster or false statement as to the absence
or pay of an officer or soldier, or who wrongfully takes
money or other consideration on mustering in a regiment,
company, or other organization, or on signing muster rolls,
or who knowingly musters as an officer or soldier a person
who is not such officer or soldier, shall be dismissed from
the service and suffer such other punishment as a court-martial
may direct."

2. Mesnual for Courts-Martial.
No comment.

3. Public Law 759--80th Congress, Chapter 625--2D Session.
lio change.

II. Navy Provisions

l. Articles for the Government of the United States Navy.

"ART. 8. Such punishment as a court-martial may adjudge may
be inflicted on any person in the Navy-=......004.

"Fourteenth (False muster).-- Or knowingly makes or signs, or
aids, abets, directs, or procures the muking or signing of,
any false muster;..ceeeve.."”

2., DNaval Courts and Boards.

"SEC. 70. .veeese...Elements: Muster is the assembling,
inspecting, entering upon the formal rolls, and officially
reporting as u component part of the command of persons or
public animels.

"Lesser included offenses: Neglect of duty, conduct to the
g J

prejudice of good ort and disciplin€.sccescees
3. Proposed Navy Bill,

9, Twenty-fourth: same as above.




A.W. 56.

Pl 2

ITI. Differences

The Navy provision applies to any person subject to the
A.,G,N,, while the army provisions apply only to officers.

The Army provision makes dismissal a mandatory punishment
which makes this offense triable only by general courts-martial,
while the Navy provision has no mandatory punishment.

The Army provision applies also to making false statements
pay of a soldier or officer, while the Navy provision does
(See false claims, C.S., A.i. 94).

The Army provision epplies to wrongfully taking money on
mustering an organization, while Nevy provision does not.

Both provisions apply to making or signing a false muster.
However, A.W. 56 uses the words "directs or allows" while
proposed A.G.N. 9, twenty-fourth, uses "aids, abets, directs, or
procures" the making of a false muster.

IV. Recommendations

The McGuire, White, Navy JAG, Keeffe, and Ballantine
studies make no comment.

The Vanderbilt Report favors abolition of all mandatory
sentences.

It is quedtionable whether the use of the words "aids,
abets, directs, or procures" in the Navy provision are necessary,
as Art. 5(e) of the proposed A.G.N. provides that "whoever aids,
abets, counsels, commands, induces, or procures the commission
of any offense by another is a principal,"







Uniform Code of Military Justice

Subject: False Returns - Omission to Render Returns. A. 7. 57.

I. Armyr Provisions

1, Articles of ¥ar

"ART. 57. False Returns—Omission to Render Returns,—Every
officer vhose duty it is to render to the l/ar Department or
other superior authority a return of the state of the troops
under his command or of the arms, ammanition, clothing, funds,
or other property thereunto belonsing, vho nowingly mnkes

a false return thereof shall be dismissed from the service

and suffer such other punishment as a court-martial may direct.
And any officer vho, through neglect or design, omits to render
such return shall be nunished as a court-mertial may direct.”

fanual for Courts-=ilartial

o comment,

Public Lavr 759--80th Congress, Chanter 625--2D Session

llo change,
II. Navy Provisions
Articles for the Government of the Navy.
No specific article,
Naval Courts and Boards
Not specifically mentioned.
Proposed Navy Bill,
llo specific article,
III., Differences
Therc is no similar Navy provision. However, such
offenscs are punishable under irt, 9 of the proposcd .\,G.N.
in the following paragraphs:

Ninetecnth: HNepgligence or carelessnoss in obeying
orders or culpable inefficicnecy in the
performance of duty;

Thirticth: Violation or refusal of obedicnce to

general order or regulction issued by
the Sceretary of the Novy; or




fifty-ninth: Conduct unbecoming an of ficer - knowingly
making falsc statement,

Under the Articles of llar, lmowingly making 2 false
return is only punishable by 2 gencral court-martial
is a mendatory s:antonce of dismissal,

IV, Recommendztions

There are no-specific recommendations as to this of fonse
in the Ballantinc, Whitc, IfcGuire, Keeffe, Navy JAG, or
Vanderbilt Reports.

the Vanderbilt Report does not favor any mandatory

B4







1.7 58, 28,
Pa 'l

Uniform Code of Military Justice

Subject: Désertion.
A, W. 58, 28,

I. Army Provisions

1. Articles of War

"ART, 58, Desertion,—— Any person subject to military law who
deserts or attempts to desert the service of the Unitcd States
shall, if the offense be committed in time of war, suffer death
or such other punishment as a court-martial may direct, and,

if the offense be committed at any other time, any punishment,
excepting death, that a court-martial may direct."

"ART, 28, Certain Acts to Constitude Desertion,-- Any officer
who, having tcndered his resignation and prior to due notice
of the same, quits his post or proper duties without leave

and with intent to absent himself permancntly therefrom shall
be decmed a deserter.

"Any soldier wheo, without having {irst rcceived a regular
discharge, again enlists in the Army, or in thc militia when
in the service of the United States, or in the Navy or Marine
Corps of the United States, or in any forecign army, shk-11 be
dccmed to have deserted the service of the United States; and
where the enlistment is in one of the forces of the United
States mentioncd above, to have fraudulently enlisted therein,

"Any person subject to military law who quits his organization
or place of duty with the intcnt to avoid hazardous duty or
to shirk important service shall be decmed a deserter."
2. Manual for Courts-Martial
"Par, 130, Fifty-Eighth Articlec of
"a, Dcscrtion
"Discussion.— Desertion is abscnce without lcave accom-

panicd by the intention not to return, or to avoid hazardous
duty, or to shirk important scrvice,

"Absence without leave with intcent not to return.— Both
elemcnts arc essential to the offensc, which is complete
when the person absents hims.1f without authority from his
place of scrvice (vhich is for him 'the service of the United
States') with intent not to return thereto.

"Absence without lcave with intent to avoid hazardous
duty or with intont to shirk important service,—.




AT, 58, 28.

Tha thazardous duty! or !important scrvice! may include such
service of troops as strike or riot duty; employment in ai
of the civil power in, for example, protecting property, or
auelling or preventing disorder in times of great public
disastor; cmbarkation for foreign duty or duty beyond the
contincntal limits of the United States; and, undcr some
exccptional circumstances such as threatened invasion, en=
trainment for daty on the border., Such scrvices as drill,
target practice, meneuvers, and prdctice marches will not
ordinarily be rcgarded as included.

"b., Attempting to Desort.

"Discussion,— An attempt to desert in an overt act other
than merc prevaration to desert.” The attempt to descrt may
be with the intent not to return, to avoid hazardous dily, or
to shirk important scrvice. Oncc the attempt is made, the

fact that-thc soldier deserts, eithcr of his own accord or
otherwrise, docs not oblitecrate the offense."

3, Public Law 759-—80th Congress, Chapter 625, 2D Session
A, W, 58 and A, W. 28 arc not changed by F. L, 759.

IT. HNavy Provisions

1. Articles for the Government of the Navy

"ART, Livvess..— The punishment of death, or such othor punish-
ment as a court-martial may adjudge, may be inflicted on any
person in the naval service——........

"Sixth. ©Or, in timec of wer, deserts,.......}

"Seventh, Or, in time of war, descrts or betrays his
rust, casesensl”

"ART. 8.......— Such punishmcnt as a court martial may adjudge
mey be inflicted on any person in the Navy—........

"Twenty-first. Or, in time of peace, deserts or attempts
to doscert........;"

"ART. 10, Desertion by resignation.— Any commissioncd officer
of the Navy or liarine Corps, who, having tendered his resignation,
quits his nost or proper dutiecs without lcave, and with intent

to remain permancntly absent thercfrom, prior to duc notice of

the acceptance of such resignation, shall be deemed. and punished
as a deserter (R.S., sce. 1624, art. 10)."




mART, 22 (a) Offcnscs not specified,— All offcnscs committed
by persons bzlonging to the Navy which arc not spceified in the
forcgoing article shall be punished as a court martial may
direet (R. S,, sce, 1624, art. 22).....0..."

2, DNaval Courts and Boards
"S¥C, 42, How to charge aticmpts.— If an “ttuﬂpt is not pro-
vided for as 2 spceific charge it should be alleged under the
appropriatc general charge."

"SEC. 49. Desertion in time of war

"Elements: The clements of (this offuns; arc the same
as for the corresponding (offense) in time of peace,

"Dasertion is consummatcd whenever the absence and the
requisite intent concur........

"Therc is no such charge as 'attempting to desert in timec
of var,' This offense should be charged as 'conduct to the prejudice
of good order and discipline, '
"SEC., 76, Desertiocn in time of peace.—

"Elements: Descrtion consists of-——intent to permanently
abandon the service, or to permanently abandon the pending
contract of cnlistment, =~nd A.W.0.L. or A.0.L.

"The descrtion must be alleged to be from the nmval scervice
and not mere Ly to be from a Cbrtaln ship or station.

"SEC, 77. Attompting to desert,—

"Eloments: To cgnstltutb an attempt to desert a specific
intent must be proved.!

3. Proposcd Navy Bill

NSEC. 3. Article 4 is rcnumbered as article 8 nnd amended to
rcad as follows:

'ART, 8, The punishment of decath, or such other punishment
15 a court martial may adjudge, may be inflicted on any person
subject to the Articles for the Governmont of the Navy—.........

"Third., Or, in time of war, desert8........s3

"Fourth. Or, in time of war, deserts or betrays his trust
« 10




"SEC, 11, Artiecle 14 is renumbersd as article 9 and amended
to read as follows:

'ART. 9., Such punishment other than death as a court
martial may adjudge may be inflicted upon any person subject
to the Articles for the Government of the Navy—............

(L

'"Thirty-first. Or, in time of peace, descrts or attcempts
to de28er .. . ciuaead

Sixty-first. Or is guilty of any disorder or ncglect
to the prejudice of good order and discipline or any cornduct
of a naturc to bring discredit upon the naval service other
than any disorder or neglect or conduct mentioned in these
Articles;

1Si Leby-sccond, Or is guilty of an attempt, or of a con-
spiracy, or of & solicitation, to commit any ofT nsc against
these Articlcs........'"

"SEC., 6. Article 8 is repcaled,™

"SZC. 8. Articles 10 and 11 are renunbered as articles 11 and
121

"SEC. 15. Articles 22 and 23 arc recpealed

ITT, Differcnces

1. Desertion

a). Neithcer the present A.G,N. nor the nroposcd Navy bill
has any spccific provision to correspond to the third paragraph
of A, ', 28: "any person subject to military law who quits his
organization or place of duty with the intent to aveid hazardous
duty or to shirk important service shall be decmed a deserter.!
In time of war, such an act might be decmed to be punishable
under the "provisions of proposcd Article 8, paragraph . (proposed
Navy bill, Scetion 3), in which casc a punishment of dcath-wenld
be permissible, as it is under A, W. 58. In time of peace or
of war, the act could bec brought under the gencral provisions of
proposcd Article 9, paragraph 61 (Proposcd Navy bill, Scetion 11),
but in this case a sentuncc of death would not be permissible,

b) A.G.N. docs not have a specific provision making it
an offensc of descrtion to cnlist again in a military organiza-
tion without having first recceived a regular ulgchargc from a
prior enlistment. In practice, howcver, the Navy troats such




A7, 58, 28,

an act as a violation of its articles making desertion an
offense, Secction 76, HC&B, defincs desertion in part as the
intent to abandon permancntly the pending contract of enlist-
ment plus ALW.0.L. or A,0.L. Proof of this is absence and
subscquent fraudulent enlistment,

2, Attempted Desertions,

a) Under its present articles, the Navy has no of ’:nsc
of attempted desertion in time of war, Such an act is now
charged as "conduct to the prejudice of good ordér and dis-
cipline", and is tried as an offcnse against Art, 22(a),
(NC&B, Sec. 49). Punishment under this article would not
permit a sentence of death; under A. 77, 58, a death sentence
would be permissible for this offensec,

Under the proposed Navy bill, attempted desertion is
made a specific offcnse ¥ithin new Art. 9, paragraph 62
(proposcd Navy bill, Sec. 11). A-sontence of death would not
be pormissible ‘under this article, as it would be under A, II. 58,
in time of war.

b) A. ¥W. 28 does not cover the cases of attempted desertion
in the threc situations it deals with., If an attempt to commit
the offenses specified in A. W. 28 is chargeable as attemptod
desertion, the diffcrencesalready noted between the Army and
Navy provisions for the offcnse of attempted desertion apply in
these situations also., Note, however, that under cither system,
an attempt by a man to enlist without first having rec:ived a
regular discharge from a prior cnlistment is probably chargeable
as descertion’rather than cttempted desertion., The attempt, though
unsuccessful, could be used as evidence of an intent to abandon
the first contract of enlistment permancntly. This, plus absence
without lecave, constitutes desertion.

IV, Recommendations

1. Keeffe Report

On pp. 269 ff,, there is extensive comment on the need for

better difinitions of the offense of desertion, its elements

and the mode of proof, and for it to be distinguished more

clearly from A.W.0.L. and A.0.L. The report criticizes the

tendency of courts to convict on proof of absence alone, without
. considering sufficiently whether the requisite intent to desert

vas present, This tendency was fostered by a Navy Department

Directive which required that a man be charged vith desertion after




an absence of 45 days; with this recuirement in force, '»surts
tended to assume that a man who had been gone for thlS length
of time was automatically guilty of descrtion. On the other

hand, if absence were less than 45 days the man was usually
not charged with desertion at all,

The report recommends that imorkable tests be cstablished
for distinguishing betiecn desertion and mere unauthorized
absence. I length of abscnce alone is to be the test, an
intcrmediate offensc of aggravated absence should be récognized,
which would permit morc severe punishment than A,W.0.L. or

A.0.L., but not be a capital offensc. Desertion would be
rescrved for a case of unauthorized absence, coupled with other
cvidence, of which prolonged abscnee would be one type, showing
ummistakeably an intent not to return to the service.

The report also recommends that the definition of offenses
should continue to be made in Naval Courts and Boards; they
should not be defined in the Articles themsclves.







Uniform Code of Military Justice

Subject: Advising or Aiding Another to Descrt.

A. W. 59.

1
o

I. Army Provisions

1. Articles of War

"ART. 59. Advising or Aiding Another to Descrt,-- Any person
subject to military law who advises or persuades or knowingly
assists anothcr to descort the service of the United States
shall, if the offunsc be committed in time of war, suffcr

dcath or such other punishment as a court-martial may dircct,
and, if the offense bc committed abt any other time, any punish-
ment, excepting death, that a court-martial may dircct,.®

2. lianual for Courts-lartial

"Par, 131, Fifty-Ninth Articlc of Jar, ADVISIIIG, PERSUADIIG,
OR ASSISTING DESERTION.

"Discussion,—=

"The offenses of persuading and assisting desertion
arc not complete unless the desertion occurs; but the offensc
of advising is completc vwhen the advice is givon, whether the
person advised deserts or not,

"It is nol nacessary that the accused act alone in
giving the advice or assistancc or in the persuasion; and he
may act through other persons in committing the offonscs,

"Proof,~—~

"b) if charged with persuading or assisting descrtion,
that such ccrtain person descerted as alleged c........., and,
where persuasion is alleged, that he was induced to do so by such
PersSUaSioNs .. sesvs ss'

3. Public Law 759--80th Congress, Chaptor 625, 2D Scssion

A. W. 59 was not changed by P. L. 759.

IT. Navy Provisions

1. Articles for the Government of the Navy

"ART, Lesveosee..o = The punishment of death, or such other punish-~
ment as a court-martial may adjudge, may be inflicted on any person
in the naval service—.....ce00.




AW, 59

"Sixth. Or, in time of war, deserts or entices others
to desert;

¥Seventh. Or, in time of war, descrts or betrays his
trust, or entices or aids others to desert or betray their
7 gt 1 [ L e AL

"ART. 8........Such punishment as a court martial may adjudge
may be inflicted on any person in the Navy--=,.......
¥ 7k J
"Twenty-first. Or, in time of peace, deserts or attempts
to desert, or aids and entices others to desert:........"

"ART, 22, (a) Offenses not specified.-- All offenses commitied
by persons belonging to the Havy which are not specif’.d in the
foregoing articles shall be punished as a court martial may
direct..ccicee®

2. Naval Courts and Boards
"See, 78, Aiding Doscrtion—........

"Elements: Wheroas by paragraph 6 of Article 4 of the
Articles for the Government of the-Navy, enticing desertion
alone is an offcnse in time of-war, in time of peace, by this
article (Art. 8, paragraph 21), there must bo both an aiding
and an enticing, If cither of these cloments is lacking the
offcnso should be laid under the general chargoS..........."

"See, 22, General and specific chorges,—

"Scandalous conduct tending to the destruction of good
morals, conduct to the prejudice of good order and disecipline,
and conduct unbeccoming an officer and a gentloman constitute
the genoral chargeS....eas.. ™

"See, 41, Principals and acccssorics,=-

"In vicw of 18 U. S, Code 550 (Sce, 332, Criminal Code)
no distinction is to be madé in charging principals and
accessorics beforc the-faet..i...." (See, 332, Criminal Code,
makes any one who aids, abets, counscls, commands, induces.or-
procures the commission of an offense a principal).

3. Proposed Navy Bill

"Sec. 3. Article 4 is runumbercd as Article 8 and amended
as follows:

"ART, 8. The punishment of decath, or such other punishment
as a court martial may adjudge, may be inflicted on any person




subjcct to the Articles for the Government of the Navy—.......
"Third, Or, in timec of war, descrts or cntices others
to doscrt;

"Fourth., Or, in time of war, ........., or cntices or
ds others to desirt or betray their trust;.,......."

"Sce, 11, Article 14 is ronumbured as Article 9 and amonded
to rcad as follows:

"ART, 9. Such punishment othpr than death as a court martial
may adjudge may be inflicted upon any person subjcet to the
ArolClgS for the Government of the "avy ple-ule/sarati

"Thirty-first. Or, in time of pcace,........ or aids and
cntices others to descrt;

"Sixty-first, Or is guilty of any disorder or neglect to
the prejudice of good order and discinline or any conduct of
a nature to bring discredit upon the naval service other than
any disorder or ncglect or conduct mentioncd in thase Articles;

"Sixty-sccond, "Or is guilty of an attompt, or of 2 conspiracy,
or of a solicitation, to commit any offensc against thesc
Articloss.coeeeseaeot

"See, 15. Articles 22 (and 23) arc ropealed,™

"See. 47, Art, 5(c). Whoever aids, abets, counscls, commands,
induccs, or procures the commission of any offensce by another
is a principali. c.eecel

ITI. Diffcrencos

A. W, 59 can be violated by any of three offonses, either
in time of peace or of war: 1) the offense of 30"1sir? anothoer
to desert; ?) the offense of persuading anothoer to des »t; or
3) the offcnse of knowingly assisting another to descrt. The
offegsc of advising another to desert is complote when the
advice is given, whether the person advised descrts or not,
whorcas if the offcnses arc persuading, or knowingly assisting
anothor to descrt, they are not complete unless the descrtion
actually occurs, (Paragraph 131, ANCH).

Under Eavy provisions, in time of war, it is an
anothcr to desert, or to cntice or aid another ¢




or betray his trust (Proposcd Navy bill, Scction 3, new Art, 8,
paragraphs 3 and 4), There is no indication in Navy provisions
whether the desertion must actually occur, or at lcast be
attempted, before these offenses are complete. However, that
actual or attempted desertion is an essential element to these
offenses might be deduced from analysis of the mcaning of the
word "entice" as it is used in this contcxt. Thée employment

of the word is probably derived from chapter 321, scction

42 of the U,S. Criminal Code (18 USCA 94), which reads in

part: ‘'whoever shall entice or procure, or attcmpt to entice

or procurae, any soldier.......or any seaman,.....bt0 desert.....!
From the fact that a distinetion is made in the Criminal Code
between "entices or procures! and "attempts to entico or procurc®,
it mizht be concluded that the word "entice" when used in the
Code is intcnded to have the séme mecaning that the word "porsuade"
has in offonse number two of A, W, 59—i.c.-—that the effort to
entice has been successful, and the desertion has occurred or
been attempted, When the same word is used in an identieal
context in A,G.N., the same conclusion may reasonably be drawm,

If“the charge under A, W, 59 is "persuading another to
desert”, it must be proved that the deserter vas aetuslly induced
! 7y pro=-

to desert by such-persuasion (AMCY, paragraph 131), N
visions do not contain a similar provision for proof where the
charge 1s "enticing another to desert.”

b) Navy nrovisions do not make it A specific offcnse to
attompt to cntice (i.c., to "advise"-——cf, offcnse number 1
of A. W. 59) annthor to descrt., ~ Such an attempt might be
punishable as a violation of Art; 22(a) of the present A,G.N.;
or, under the proposcd Navy bill, of now Art, 9, parageoph 62,
2s an attempt to cormit an offensc, or of paragroph 61, 23 con-
duct to the prejudice of good order and discipline, Under any
of these Articles, the maximum punishment permissible would not
include 2 scntence of death, whereas under A, W, 59, advising
ancther to desaert in time of war may bc punished by a scntonce
of death, The offcensc would probobly be complute whether or not
aesertion nctually occurrcd or was attempted.

¢) Navy provisions do not make it'a specific offcnse to
aid another to desert in time of war (Cf, offense nurber 3 of
A. W. 59). However, Section 41 of NC&B provides that no dis-
tinction is to be made in charging principals and accessorics
before the fact. Fron this it appears that one who aids snother
to desert is chargenble as 2 principal to the offonse., (See
paragraph 2 of this scction for further discussion of this point).
It is implied that the offense would not be complcete until desertion
occurred or was attcmpted,

d) In time of pcace, Navy provisions make it an offonsé
to aid and entice another to descrt (Proposed Navy bill, sce, 11,
new Art, 9 (31)). If cither of these clements is missing the




offense is 1did under a general charge, as a lesser included
offense (NC&B, Sec, 78). A. W. 59 makes separate offenses,
which are of equal seriousness, of these tvwo elements, Advising
another to desert, also a separate offense in time of peace
under A. ¥.-59, would probably be brought under a general charge
in the Navy, again as a lesser included offense. The rules

for when these offenses are complete in time of peace probably
follow those for when they occcur in time of wer,

Art. 5(e), proposed Navy bill (Sec, 47) is a new article
in the proposed A.G.N.; its substance is now stated as a rule
of procedure in Sec. 41, NC&B. The Article is derived from
Sec, 332, U.S. Criminal Code (18 USC 2). It is not clear vhat
the effect of this article will be when the offense is being
an accessory before the fact to a desertion, If a person charged
vwith such an offense can be tried as a principal, the distinction
made elsewhere in the Articles between the offense of enticing
another to desert in time of war, and the offcnse of aiding and -
enticing another to desert in time of peace would not apply. Howcver,
it is probably that this article will not be invoked w' r¢c there
is a specific article to cover an offense,

Articles of War do not have any provision cguivalent to
Art. 5(e), but the principle of the Article was set forth in
Army Court lartial Order 145106 (1942) as spplicable to Amy
Courts-<ilertial. (Cf. JAG, Army,Digest of Opinions, 1912-19L0,
page 333).

IV, Recommendations

Proposed amendments to-the proposcd Navy bill, as prepared
by Naval Law Manual Scction, dated 17 lay 1943:

The of fenses of cnticing anothor to desort in time of war,
and enticing and aiding another to descort in time of puace have
been eliminated. This indicates an intont cither that the offender
shall be tricd as a principel under the authority of an Article
jdentical to Art, 5(c) of the proposed Neavy bill, or umicr a
general article meking it an offonse to solicit the commission of
any of fonsc against the Articles, If the latter, the dcath sentence
could not be imposzd, although the solicitation occurred in time
of var.







Uniform Code of Military Justice

Subject: Entcrtaining a Descrter, A, W. 60,

I. Army Provisions

1, Articles of War

"ART, 60, Entertaining a Deserter,-- Any officer who, after
having discovcred that a soldicr in his command is a descrter
from the military or naval service or from the Marine Corps,
rctains such deserter in his command without informing superior
authority or the commander of the¢ organization to which the
deserter belongs, shall be punished as a court-martial may
dircct,."

"ART. 96. General Article,-- Though not mentioned in these
articles, all disorders and neglects to the prejudice of good
order and military disciplinc, all conduct of a nature to bring
discredit upon the military service, and all crimes or offcnscs
not capital, of vhich persons subject to military law may be
guilty, shall be taken cognizance of by a general or special

or summary court-martial, according to the naturc and degree

of the offonse, and punished at the discerction of such court.”

2. Public Law 759--80th Congress, Chaptor 625, 2D Scssion
Article of War 60 and 96 werc not changed by P, L. 759.

IT. Navy Provisions

Articles for the Government of the Navy

"ART. 8. Porsons to whom applicable,-- Such punishamt as a court
martial may adjudge may be inflicted on any person in the Navy—

"Twonty-sccond (Hﬁrboring descrters).-- Or rccoives or onter—
tains any descrter from any other vesscl of the Navy, imowing him
to be such, ~nd docs not, with all conveniont speed, give notice
of such deserter to the commonder of the vessel to vhich he belongs,
or to the commander in chief, or to the comuander of the squadron

Proposed Navy Bill
"See, 6. Article 8 is rcpenled.™

"See, 11, Article 14 is renumbercd ~s Article 9 ~nd ~mcnded to
rend as follows:




"ART., 9. Such punishment other than death ns o court mortial
Judge may be inflicted upon any person subjeét to th
¢s for the Government of the Navy——..c.o.c.n..

"Thirty-second, Or receives or entertnins any descrter
from the milit~ry or naval service, knowing him to be such,
docs not, without delay, give notice of such desertcr <o his
comminding officer or higher authority in the chain of command;

1
D N A

'\‘nd

A, W, 60 applics to officers only; now Art, 9

Shy Ve

G.N. applies to any person subject to the A.G.N

Army Opinions, 1912-40, Sec, 417, page

f knowingly and willfully harbéring

er is n viol~tion of 4, W, 96. A, . 96 applic
subjcet to the Articles of liar),

et et s

- v

In order for A, W. 60 to be applicable to an officer, the
ter must be a soldier in his command; now Art. 9 of pro-

d A,G,N, would ~ppnly to any person who reecived or cnter-

ned any deserter from the military or naval service.

IV. Recommendations

lone,
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