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joct: Abscnce Without Loave,

A, W. 61

I. Army Provisions

Articles of Var

"ART. 61, Abscncc Without Leave,— Any person subject to military
law who fails-to repair at the fixed time to the properly appointed
placc of duty, or gocs from the same without proper leave, "or
abscnts himsclf from his command, guard, quartcrs, station, or

camp without proper lcawve, shall be punished as a court-martial
may direct."

IHanual for Courts-lartial
"Par, 132. SIXTY-FIRST ARTICLE OF “IAR.
"Discussion,-~Thc article is designed to cover cvery case
not clsewherc provided for where any persons subject to military

law is through his own fault not at the place where he is required
to be at a time when he should be there........."

Public Law 759--80th Congress, Chapter 625, 2D Session
A. W. 61 was not changed by P. L. 759.

II. Navy Provisions

Articles for the Government of the Navy

"ART. 4........The punishment of death, or such other punishment
ag a court-martial may adjudge, may bc inflictced on any person
in the naval service—........

"Ninth........=— Or leaves his station 'dthout being rcgularly

reliovedlcnsavssise’

"ART. 8........5uch punishment as a court martial may adjuige may
be inflicted on any porson in the Havy—........

MfAnth........,— Or is negligent or carcless in obeying

-
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"lineteenth...eev..~~ Or is abscnt from his station or duty
without leave, or after his leave has cxpirceds.cee....”




"ART, D...es.:.Any officer who abscnts himsclf from his command
without lcave, may, by thc scntencc of a court martial, be
reduced to the rating of seaman, second class........”

" RT, 22. (a) Offenscs not specificd,—All offenscs committed
by persons bclonging to the Navy which are not srucifi;d in the
foragoing articles shall be punished as a court martial may direct

Naval Courts and Boards

Willfully missing ship is charged under AGN Art, 22 (2). If
there is no deliberate intent, it is charged as absence without
or over loave with the fact of missing ship a2s a matter of aggra-
vation,

Proposcd Navy Bill

"See, 11, Artiele 1) is rcnumbercd as article 9 and amended to
rcad as follows:

"ART., 9. Such punishment other than death as a court martial

mey adjudge may be inflicted upon any pérson subject to the Articlcs
for the Governme nu of the Navy—...cc...

"Nineteenth., Or is negligent o> carcless in obeying ﬁrd ors,

.
srm s smen)

"Twenty-ninth. Or is absent without authority from his
place of dutys

"Fifty-scventh., Or, without authority, dcliberately and
willfully misses his ship or mobile unit;

"Sixty-first. Or is guilty of any disorder or ncglect to
the prejudice of zood order and discipline,.......other than any
disorder or ncglect,.......mentioned in thoese “rtwrlcs,........"

"See, 7. Article 9 is renumbered as Article 10 and amended......."
(Art, 10 will read as 2mended: "iny officer who absents

imself from his coamand without authority, may, by the¢ sentence
f a court martial, be rcduced to the rating of scaman, sccond
1

a S.II)

"Sce, 3. Artiecle L4 is renumbecred as “rflclu 8 and 2mended,..c.es”

h
o)
c

(Present Article 4, paragraph Ninth, is not included in the
@ article,)




AW, 61

"Sge, 15, Articles 22 and 23 arc repcaled.”

ITI. Differences

The present 4,G.l1. doecs not make it an offense of absunce
vithout lecave to fail to ropnir at the fixed time to the
properly appointed place of duty. Such an offensc is now
punishable under irt. 22(2), or, in many cases, could be
brought within prcsent .rt., 8, paragraph ninth, New Art. 9,
paragraph tventy-ninth, is worded more broadly than the present
article and may be intended to cover all of the types of
unauthorized absence specified in &, V. 61, If paragraph twenty-
ninth is construed more narrowly than this, a failurc to' repair
might be punished unddr new irt. 9, paragraph ninctcenth, or
paragraph sixty-first,

Navy nrovisions mak%e a separate and more scrious offense
of unauthorized abscnee occurring in conjunction with a

3

deliberate and willful missing of 2 ship or mobile unit,

(Proposed Navy Bill, Scc, 11, New Art, 9, Fift-Scventh,)

Navy provisions make a scparatec offensc of the casc wheré
an officer absents himself from his command without authority.
Punishment permissible for this includes a séntence of reduction
to the rating of scaman, sccond class. A, W. 61 provides for
this offcnsc, but a sontence of reduction to the rank of private
would be permissible only in time of war, Cf, C.S., AW. L.

IV. Recommondations







Uniform Code of Military Justice

Subject: Disrespect Toward President, Vice President, Congress, ctc,
AT, 62,

I. Army Provisions

1. IArticles of 'ar

"ART, 62, Disrespect Toward the President, Vice President,
Congress, Secretary of ‘/ar, Governors, Legislatures,—

Any officer who uses contemptuous or disrespectful vords
against the President, Vice President, the Congress of the
United States, the Secretary of llar, or the governor or
legisl~ature of any State, Territory, or other possession
of the United States in which he is guartered shall be
dismissed from the service or suffer such other punishment
as a court-martial may direct. Any other person subject to
military law who so offends shall be punish:d as a court-
martial may direct.!

Tanual for Courts-liartial,
No comment.

Public Law 759—80th Congress, Chapter 625--2D Session
No change.

IT. Navy Provisions

Articles for the Government of the Novy
This offensc vias included under .irt, 22 (), offenses not
spceified, as conduct to the prejudice of good order and
discipline,

Courts and Boards

Only comment is sp:cification for the offensc of sending
o contemptudus or disrespocctful letter to the Secretary
of the Navy.

Proposed Navy Bill
"S"“. ll-.....l
W'RT, 9, Such punishment other than death as a

court martial may adjudge may be inflicted upen any person
subjoct to the Articles for the Government of the lavy —




"Forty-soventh, Or (who) is contenptuous or disrespectful
in language or deportment to or concerning the President, Vice President,
the Congress of the United States, the Secretary of the Navy, or the
governor or legislaturc of any State, Territory, or other posscssion
of the Unitca States in which he is on duty or prasent.”

ITI. Differences
The provisions of the-irticles of llar and the proposed Navy

bill arc substantially the same, cxcept that .\, 7. 62 specifienlly provides

that an officer may be dismissed for this offensc and thus precludes the

President from setting any maximun less than dismissal in such 2 easc.

The /rmy and Navy provisions provide for disrcspcct toward the
Scerctary of the Army and Navy respectively., In the articles “or the
overnient of the armed services, the Scerctary of Defensc should be

ovided for or 21l the Secrctarics 6f the various departments under the
neric term of all cabinet officers,

r

T

IV, Rccommendations

The Ballantine, Keeffe, !"cGuire, 'hite, and Vandorbilt Reports

make no comment.
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Uniforn Code of Military Justice

Subject: Insubordinate Conduct Tovard Officers and Noncommissioned Officers.
A . wl 63-65 .

I. Army Provisions

1, Articles of War

"ART, 63. Disrespect Toward Superior Officer.—— Any person
subject to military law who behaves himself with disrespect
tovard his superior officer shall be punished as a court-
martial may direct.”

"ART, 64, Assaulting or illfully Disobeying Superior
Officer.— Any person subject to military law who, on any
pretense whatsoever, strikes his supcrior officer or draws

or lifts up any weapon or offers any violence against him,
being in the cxecution of his office, or willfully disobeys
any lawful command of his superior officer, shall suffer
death or such other punishment as a court-martial may direct."

"ART, 65. Insubordinate Conduct Toward Noncommissioned Officer,—
Any soldier who strikes or assaults, or who attempts or

threatens to strike or assault, or willfully disobeys the

lawful order of a warrant officer or a noncommissioned officer
while in the oxccution of his offiec, or uses threatening

or insulting language or behaves in an insubordinate or dis-
respectful manner toward a varrant officer or a noncomnissioned
officer vhile in the execution of his office, shall be punished
as a court-martial may direcct."

2. Manual for Courts-llartial

"Par, 133. DISRESPECT TOWARD A SUPERIOR OFFICER.

"Discussion,— Thc disrespectful behavior contemplated
by this articlc is such as detracts from the réspect due to
the authority and person of a supcrior officer., It may consist
in acts or language, however expresscd.

"It is not essential that the disrespectful behavior be in
the presence of the superior, but in gen:ral it is considered
objectionable to hold one accountable under this article for
what was said or donc by hin in a purcly private conversation.

"The officer toward whom the disrcspectful behavior was
dirccted must have been the superior of the accused at the time
of the acts charged; but by superior is not nccessarily meant -
a supcrior in rank, as a line‘officer, though inferior in rank,
may be the commanding officer, and thus the superior of a staff
officer, such as a medical officcr,




"Disrespect by words may be conveyed by opprobrious
cpithets or other contumelious or denunciatory language.
Disrespect by acts may be exhibited in a varicty of modcs—
as ncglecting the customary salute, by a marked disdain,-
indiffercnce, insolcncc, impertincnece, undue familiarity,
or other rudeness in the prescnce of the supcrior officer,
(Winthrop.)

"here the accused did not lmow that the person against
vhonn the acts, ete., were directed ¥as his supcrior officer
] 2 : 3

such lack of knowledge is a defense.

"Proof,—(2) That the accuscd did or omitted to do cer-
tain acts or uscd certain language to or concerning a certain
officer, as allcged; (b) that-the bchavior involved in such
acts, omissions, or wwrds was, under certain circumstances,
or in 2 certain conncction, or with a certain meaning, as
alleged; and (¢) that the officer toward whom the acts,
omissions, or words were dirccted vas the accused's superior
nfficor,

a
4

"Par, 134. 2. ASSAULTING SUPERIOR OFFICER

"Discussion.-- Thc phrase 'on any whatsocver' is not to
be understoocd as excluding as 2 defense the fact that the
striking was done in legitinate self-defense or in the
discharge of sonc duty, such as is enjoined in A. W. 67.

"By !'supcrior officer! is mcant not only the commanding
of ficer of the accused, whatever nay be the relative rank
of the two, but any other commissioncd officcr of rank superior
to that of the accused, That the ncecused did not know the
officer to be his superior is available as n defense,

"The word 'strikes'! mcans an intcntional blow with any-
thing by which a blow con be given,

"The phrasc 'draws or lifts up any weapon against!
covers any simple assault cormmitted in the marner stated.
The weapon chiefly had in view by the word 'draw' is no
doubt the sword; the term might, however, apply to a bayonet
in a sheath or to a pistol, and the drawing of either in
an aggressive manner or the raising or brandishing of the
same minaciously in the presence of the superior and at him
is the sort of act contemplated. The raising in a threatening
manner of a firearm (whether or not loaded) or of a club, or
of any implement or thing by which a scrious blow could be
given, would be within the description, 'lifts up.'
(WHinthrop.)
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"The phrase loffers any viclence against him' comprises
any form of battery or of mere assault not embraced in the
préceding more specific terms 'strikes'! and 'draws or lifts
up.! But the violence where not executed must be physically
attempted or menaced. A mere threatening in words would not
be an offering of violence in the sense of the article.
(‘"inthrop. )

"An officer is in the cxecution of his office 'when en-
gaged in any act or scrvice required or authorized to be done
by him by statute, rcgulation, the order of a superior, or
military usage.! (finthrop,) It may be talen in genoral
that striking or using violcnce against any superior officor
by a person subject to military law, over whom it is at the
time the duty of that superior efficcr to maintain discipline,
would be striking or using violencc against him in the
exceution of his office.

"Proof.-——(a) That the accused struck a certain officer,
or drew or lifted up 2 weapon against him, or offercd violence
against him, as alleged; (b) that such officer was the
accused!s superior officer at the time; and (¢) that such
sum rior officer was in the exccution of his office at the time.

b, DISOBIYING SUPERIOR OFFICER

"Discussion,~-The willful disobedicnce contemplated is
such as shows an intentional defiance of authority, as where a
soldicr is given an order by an officer to do or ccase from
doing a particular thing =t once and rcfuses or deliberately
omits to do what is ordered. A neglect to comply with an order
through hecdlessness, remissncss, or forgetfulness is an offonse
chargeable under A, W, 96. ihere the order to a person is to
be exccuted in the future, a statement by him to the effect
that he intends to disobey it is not an offensé under A. W. 64,
although carrying out such an intention may be.

"The order must rclate to militsry duty and be one which
the superior officer is authorized under the eircumstances
to give the accused. Disobedience of an order which has
for its solc object the attainmont of some orivate end, or
which is given for the sole purposc of inercasing the penalty
for an offonsc which it is cixpocted the accused may commit,
is not punishable under this article.

"A person can not be convicted under this article if the
order was illegal; but an order rocquiring the performance of
a military duty or act is disobeyed at the peril of the
subordinatc, Disobedicence of an illegal order might under
somc circumstances involve an act of insubordination properly
chargeable under A, W, 96.
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"That obedience to a command involved a violation of the
accused's religious scruples is not a2 defense.

"Failure to comply with the general or standing orders
of a command, or with the Army Regulations, is not an offense
under this article, but under A. W. 96; and so of a nonper-
formance by a subordinate of any mere routine duty.

"The form of an order is immaterial, as is thc method by
which it is transmiticd to the accused, but the cormmumnication
must amount to an order and the actused must know that it is
from his superior officer; that is, a commissioned officer
who is authorized to give the order whether he is superior
in rank to the accused or not.

"Proof,—(2) That the accused roceived a certain command
from a certain officer as allcged; (b) that such officer was
the accused's superior officér; and (c¢) that the accused will-
fully disobeyed such command., A command of a superior officer
is presumed to be a2 lawful command,"

"Par, 135, a. ASSAULTING A T"ARRANT OFFICER OR A NONCOMMISSIONED
OFFICER.

"Discussion,==se.....sss0.oThe part of the article relating
to assaults covers any unlawful violence against a warrant officer
or a noncommissioned officer in the execution of his office,
vhether such violence is merely threatened or is advanced in
any degree toward application.

"Proof ,--(a) That the accused soldier struck a certain
warrant officer or noncommissioned officer as alleged, or
assaulted or attempted or threatened to strike or assault him
in a certain manncr, as alleged; and (b) that such violence
was done, attempted, or thrcatened while such varrant officer
or noncommissicned officer was in the exccution of his office,

"b, DISOBEYING A VTARRANT OFFICER OR A NONCO!I'ISSIOHED OFFICER

"Proof,—(a) That the accused soldier received a certain
order from a ccrtain warrant officer or noncommissioned officer,
as alleged; and (b) that such order was given while such
warrant officer or noncommissioned officer was in the execution
of his office; and (c¢) that the accused soldicr willfully dis-
obeyed such command. An order from a warrant officer or a non-
commissioned officer in the execution of his office is presumed
to be a lawful order.

"c, USING THREATENING OR INSULTING LANCUAGE OR BEHAVING IN AN
THSUBORDINATE OR DISRESPECTFUL lTANNER TOWARD A TWARRANT OFFICER
OR A NONCO:2TISSIONED OFFICER,

"Discussion,-~ The word 'toward! limits the application
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of this part of the article to language and behavior within
sight or hearing of the warrant officer or noncommissioned
officer concerned; the word not being used in the same sense
as in A, W, 63,

"Proof,--(a) That the accused used language or did or
omitted to do acts under certain circumstances, or in a
manner, or with an intended meaning, as alleged; (b) that
such language or behavior was used toward a certain warrant
officer or noncommissioned officer; and (c¢) that such
warrant officer or noncommissioned officer was in the execu-
tion of his office at the time."

3. Public Law 759-—-80th Congress, Chapter 625, 2D Session
No change.

II, MNavy Provisions

1, Articles for the Government of the Navy

"ART. 8. Such punishment as a court-martial may adjudge may
be inflicted on any person in the Navy—.......

"Sixth (Contempt of superilor officer),-- Or treats his
superior officer with contempt, or is disrespectful to him
in language or deportment, while in the execution of his
office;

"Seventh (Combinations against commanding officer).--
Or joins in or abets any combination to wecaken the lawful
authority of, or lessen the respect due to, his commanding
officey; seauiies

"Twentieth (Violating general orders or regulations).—-
Or violatecs or refuses obedience to any lawful gencral order
or rcgulation issued by the Secretary of the Navy; ......."

#ART. 4. The punishmcent of death or such other punishment
a court-martial may adjudge may be inflicted on any person
the naval service—.......

"Sccond, (Disobedience of orders).-- Or disobeys the lawful
orders of his superior officer;

"Third (Striking superior cfficer),— Or strikes or
assaults, or azttempts or throatens to strike or assault, his
superior officer "while in the exescution of thc duties of his
OFENCAE o lvbivinia S a
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2. Naval Courts and Boards
nSEC, 63, Contcmpt of supcrior officer-—, . ,.seev.e

nElements: It is essential that the supcrior officer
be present and in the exccution of his office at the time,
but it is immatorial whether the words or acts be directed
toward him in his official or private capacity.

"The accusced must know that the person to whom the
language or deportment was dirccted was, in fact, his supcrior
officer,

nDisrcspect by deportment may be cxhibited in a varicty
of modes——as by neglecting the customary salute, by a marked
disdain, indifference, impertinence, undue familiarity, or
other rudencss in the presence of the superior officer."

USEC, 47. Disobedience of orders.—.....«.
"Elements: No speeific intent is nccessary, but the

order must bec understood, the accused know that it is from
hie superior officer, and the disobedicnce wilful,

"1Superior officer! as here used includes petty and
£
J.J.l

e
noncommissioned officers,

"The order must relate to military duty and be one
which the superior officer is authorized under the circum-
stances to giwe the accused. The accused cannot be convicted
of this charge if thc order was in fact illogal,

"The form of the order is immatcrial so long 2s it is
definite and positive, as is the mcthod by which it is
transmittcd to the accused; but the communication must amount
to an order.

"When thc order is to be excecuted in the future, neglect
to comply therewith is not, as a rule, chargeable under this
article but under the charge of conduct to the prejudice of
zood order and discipline, and the same is true of a refusal
to obey such an order before the time sct for its exccution.

nFailurc to comply with the Navy Regulations or with
gencral orders is not an of finse under this chargo, but under
the 8th A.G.N., paragraph 20,

vDisobediénce of 2 local opder is an offense under the
general charge. Nonperformance by a subordinate of routine
duty is properly charged as neglect of duty."
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WSEC, 48. Striking and assaulting his supcrior officer.—.....

LR R |

"Elements: To strike means to inflict an intentional
blow.

"An assault is an unlawful offer or attempt with force
or violence to do a2 corporzl hurt to another. Rushing,
aiming & blow, or pointing a wecapon at another is an
assault. It is the apprchension of hurt, not the real
design of the offender, that constitutes the offense,

"Therc must be intent, actual or apparcnt, to inflict
corporal hurt on another, i

"There must be some overt act toward carrying out such
intont as opposed to merc preparation,

"The forece or violence must be physical; merc words,
howcver threatening, or insulting gestures are not in them-
sclves sufficient to constitute an assault,

"It is immaterial that the offénder is not in a position
to consummate the throatened injury, provided that the
superior officer believes there is a present ability to
injure him,- Example: Although a weapon pointed at a person
is unloaded, this may still constitutc an offense.

"An officer may bc in the exccution of the dutics of his
office without being on duty in the strictly military sense.
This phrase may properly be defined: In the performancc of
an act or duty ecither pertaining or incident to his office
or legal or appropriate for an officer of his rank and office
to perform, An officer is deemed to be in the execution
of his office when engaged in any act or service required
or suthorized to be done by him by statute, regulation, the
order of a supcrior, or usage of the service,"

"SEC., 75. Violating gencral orders or regulations,——.4.....

"Elements: As a practical menncr 'violation of!
includes 'refusing obidicnce to! and the former toerm should
be used in the charge. A rcgulation or general order
issued by the Scerctary of the Navy is lawful that is not in
conflict with the Constitution or the provisions of an act
of Congrocss, No specific intent nced be showm."

3. Proposed HNavy Bill
"4ART. 8. The punishment of death, or such other punishment
as a court martial may adjudge, mey be inflicted on any

person subject to the Articles for the Government of the Navyi—

'Tenth. Or does not properly obscrve the orders of
his commanding officer, and usc his utmost excrtion to carry
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them into cxceution, when ordored to prepare for or join
in, or when actually cngaged in battle, or while in sight
of an enemy; -

ITwelfth.” Or does not use his utmost excrtions to
join in battle, vhen so ordercd. eceecsces '

"ART. 9. Such punishmcnt other than death 2s a court martial
may adjudge may be inflieted upon any person subject to
the Articles for the Government of the Noavy—........

'"Thirtecnth. Or uscs provoking or reproachful words
or gestures toward any person in the naval scrvice, or
strikes, thrcatens te strike, or assaults any person;

1Sixtcenth. Or treats his superior officer with con-
tempt, or is disrespectful to him in language or deportment,
while such superior officer is in the exccution of his
office;

tSeventeenth, Or joins in or abets any combination
to weaken the lawful authority of, or lesson the respect
due to, his commanding officer;

'"Thirticth, Or viclates or rcfuses obedicnce to any
lawful goeneral order or regulation issued by the Sccrctary
of the Navy; .

IFiftieth., Or resists arrcst by or disobeys the lanful
order of propér authority, or breaks arrcst, restriction,
oY QUArantiNG, aiswaseel

IT1I, Differcnces

1. Disrespectful Conduct.

Under the A.G.N. the term "superior officer" includes
warrant officers and noncommissioned ~fficers, while under
the Articles 5f War, offenscs against warrant officers
and noncommissioned officers arc triable under scparate
articles,

It is not necessary that the disrespecct occur in the
presence of an Army commissioned officer, but if the person
offended is an Army non-commissioned officer or a Navy
commissioned or non-commissioned officcr, such person nust
be prescent and in the exccution of his duty.

The A.G.!. makes combining to wcaken the lawful
authority of, or to lessen the respect due a commanding
o s




AW, 63-65

officer a scparate offense., The specification in NC&B,
Sce, 6, deals with combining to lessen the respect
duc to his cormanding officor,

2, Disobeying Orders.

Under the Articles of War, the ~ffenses of disobeying
eormissioned ~fficers and disobeying noncormissioned
officers are treated separately, while under the proposed
A.G.N. the offense is disobeying the order of lawful
authority, vhich presumably continues the present lavy
practice of not distinguishing between cormissioned and
noncommissioned officers insofar as this offense is con-
cerned.

The of fense of disobeying an Army commissioned officer
is punishable by denth, while under the proposed A.G.H.
only certain battle disobedience offenses are punishable
by death.

The A.G.iJ. makes disobedicnce to a general order or
regulation issued by the Secrctary of the Navy o scparate
offcnse, while under the Articles of Wer, such disobedicnce
is tried under the genoral article, A.W. 96.

3. Assault
under the Articles of War are treated separately, while under
the proposed A.G.N,, all asscults arc treated alike,
Assaults against superior commissioned Army of ficers are

punishable by death, while assaults against Army non-
commissioned and Nnvy superior officers arc not.

Using threatcning language is an offénsc against
A7, 65 (non-commissioned officers), or A.W. 96 (general
article), or A.G.N., 9, Thirtecenth.

IV. Recommendations

There-are no comments on these offensces in the
Ballantine, 'thite, Kecffe, or Vanderbilt Reports or
JAG Recommendations.,
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g or Willfully Disobeying Superior Officer.
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Uniform Code of i{ilitary Justice

Subject: liutiny or Sedition, A.W. 66,

I. Army Provisions

1. Articles of Vlar

"ART. 66. lutiny or Sedition,— Any person subject to military
law who attempts to create or who begins, excites, causes, or
joins in any mutiny or sedition in any coupany, party, post,
camp, detachment, guard, or other command shall suffer death

or such other punishment as a court martial may direct.

2. liznual for Courts-Martial

"Par, 136, SIXTY-SIXTH ARTICLE OF WAR

"a, ATTEHPTING TO CREATE A MUTINY OR SEDITION.

"Discussion.-- llutiny imports collective insubordination and
necessarily includes some combination of two or more persons in
resisting lawful military authority. ©Sedition implies the raising
of commotion or disturbance against the State; it is a revolt
against legitimate authority and differs from mutiny in that it
implies a resistance to lawful civil power,

"The concert of insubordination contemplated in mutiny or
sedition need not be preconceived nor is it necessary that the act
of insubordination be active or violent. It may consist simply -
in a parsistent and concerted rzfusal or omission to obey orders,
or to do duty, with an insubordinate intent.

"An attempt to commit a crime is an act done with specific
intent to commit the particular crime and proximately tending
to, but falling short of, its consummation, There must be an
pparent nossibility to commit the crime in the manner specificd.
@cluntary abandonment of purpose after an act constituting an
attempt vhile matcrial in extenuation is not a defense,

"The intent which distinguishes mutiny or sedition is the
intint to resist lawful authority in combination with others,
The intent to create a mutiny or scdition may be dcelared in
words, or, as in all other cases, it may be inferred from acts
done or from the surrounding circumstances. A single individual
may harbor an intent to crcate a mutiny and may commit some overt
act tending to crcate a mutiny or scdition and so be guilty of an
attempt to crecate a mutiny or sedition, alikc vhother he vas joincd
by others or not, or whether a mutiny or sedition actually followed
or not.




"Proof,—~ (a) An act or acts of accused which proximatcly
tended to ercate a certain intended (or actual) collective
insubordination; (b) a specific intent to crcate a certain
intonded (or actual) collcctive insubordination; and (c) that
the insubordination occurrcd or was intended to occur in a
company, party, post, camp, detachment, guard, or other cormand
in the Army of the United States,

"o, BRGINNING OR JOINING IN A JUTINY OR SEDITION.

"Discussion.--Sce 136a. Therc can be no actual mutiny or
sedition until therc has been an overt act of insubordination
joined in by two or more pcrsons. Thercfore no person can be
found guilty of beginning or joining in a mutiny unlcss an overt
act of mutiny is proved. A person is not guilty of beginning
a mutiny unlcss he is the first, or among the first, to commit
an overt act of mutiny; and a person can not join in a mutiny
without joining in somc overt act. Hencc presence of the accuscd
at the scene of mutiny is nccessary in these two cases,

"Proof,-—-(2a) The occurrcnce of certain collcctive insubor-
din~tion in a company, party, nost, camp, dctachment, or other
command in the Arny of the United States; and (b) that the accused
began or joined in such certain collective insubordination.

"c, CAUSING OR TXCITING A IIUTINY OR SEDITION,

"Discussion,--Sec 136a, As in 136b, no person caen be guilty
of causing or wreiting 2 mutiny unless an overt act of mutiny
follows his cfforts. But a person may oxcite or cause a mutiny
without taking personal part in, or being present at, the demon-
strations of mutiny which result from his activities,

"Proof.—~(a) The occurrance of “certain colloctive insubor-
dination-in a certain company, party, post, camp, dctachment,
or guard, or other command in the Army of the Unitcd Statis; and
(b) acts of the accused tending to causc or cxcite the certain
collecetive insubordination.®

II. HNavy Provisions

1, Articles for the Government of the Navy

"Article 4. Pocrsons to whom applicable.-- The punishment of death,
or such other punishment as a court-martial may adjudge, may be




inflicted on any person in the naval service—

"First (Mutiny).--Who makes, or attompts to make, or
unites with any mutiny or mutinous asscmbly, or, being witness
to or precsent ot any mutiny, does not do his utmost to suppress
it; or-knowing of any mutinous asscmbly or of any intended
rmutiny, docs not immedintely communicate his knowlcedge to his
supcrior or commanding officor; ..eseccesss”

tArticle 8, Persons to whom applicable.--Such punishment as a
court martial may adjudge may be inflict:d on any person in the
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"Iighth (futinous words).-~Or utters any seditious or
mutinous words; ...ceeeel

Naval Courts and Boards
"See, 46, lMutiny,-- ,.....Charge:

linlei
Heicng (mutiny.

) " (mutinous assembly.

(Uniting with

)
1. (Attempting to make) a
)

"Elomcnts: 1, Mutiny consists in an unlawful opposition or
resistance to or defiance of supeior military authority, with a
deliberate purposc to usurp, subvert, or override the same:

Simple violence without proof of "purpose to usurp, subvert, or
override authority is not mutiny. Specific intent is an essential
clement, To complete the offonse an overt act of mutiny must
occur., This may consist, however, of a persistent refusal or
ission with the essentizl intent. o constitute mutiny it is
ould be a conce of several persons,
this 3

"Uniting vith a mutiny offense of one who takes part
in a mutiny at any stage of s, whether he engnges in
@ing present, stimulates
and ecneournges those who do.
y diffors from & mutiny in that, although
& mutiny is entertained, no overt act has
yet occured.

Under charge 1, 'attempting to
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make! or 'uniting with! under the charge of 'making'!, and
tmutinous asscmbly! under 'nutiny!t.

"Under any of the three charges, conduct to the prejudice
of good order and discipline.

"S-nple spcecifications:

"CHARGE I

MIAKING A JUTINY

UWSPECIFICATION
"In that A 3 Ehw s , Scaman seeond class, U. S,
Nawvy, D E. F 4, fircman third class, U. S. Navy, and
G H. I » private, U, S, Ilarinc Corps, whilec serving
as general court-martial- prisoners in the U. S. naval prison
at the navy yard, s , having conspired cach with

the other to mutiny against the lawful authority of and escape
from the lawful custody of U Vo ¥ , coxswain and
X Ys & , Scanan sccond class, U, S, Navy, stationcd
nt said prison and on duty as sentinels over the aforesaid

C 5 E , 2nd I , did, on or about Scptember 5,
19 , while in the said prison 2and while in the lawful custody
of the said I and the s~id Z , make a mutiny against
the lawful sathority of the said W , and the said Z 3
in that they, the said C s F s and T , did then
and there by forece and violence take from the said U a

Colt automatic pistol and a bunch of keys, and did tie, bind,
fasten, and sccure, and assist in tying, binding, fastening,

and sccuring the feet and hands of the said W and the said
Z , and did thercin and thercby cscape from the lawful
custody of the said ' and the said Z 3 the United
Stotos then being in 2 state of war. SRR R SR

Sce. 65. Seditious or mutinous vWrds.==.....coees

"Elements: ltutiny is against nmilitary acuthority; scdition
against civil,

"Scditious words tend to degrade and vilify the Constitution,
te promote insurrcction and circulate discontent, te asporse
justice and ~nywisc impair the cxercisc >f the functions of
Government. The words must have been knowingly uttered and with
seditious intent. Sedition implics 2 resistnce to lawful civil
power.,
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#Similarly mutinous words are words tending to have the
same effect as regards military or naval functions.- ........"

3. Proposed Navy Bill

FEL - 1

WART. 8. The nunishment of death, or such other punishment as a
court martial may adjudge, may be inflicted on any person subject
to the Articles for the Government of the Navy—

'First. Who makes, or-attempts to make, or unitcs with any
mutiny or mutinous assembly, or, being witness to or present at
any mutiny, docs not do his utmost to suppress it; or knowing of
any mutinous assembly or of any intended mutiny, doecs not inmed-
jately communicate his knowledge to his superior or commanding
officer; T I i

®ART. 9. Such punishment other than death as a court martial may
adjudge may be inflicted upon any person subject to the Articles
for the Covernment of the Navy— ........

fEightecnth. Or utters any seditious or mutinous words;
m

TITI. Differences

The definitions of mutiny in both the AGN and Articles of
Wiar are extremely broad, Under these definitions, it is possible
to include many acts not ordinarily thought of as mutiny, For
instance, the Navy sample specification for mutiny deals with
a prison break using force.

Although the offenses under the AGN and A.W, cover the
same acts in gencral, the Army provisions arc broader in that
the Army offcnse of attempting to create a mutiny or sedition
includes morc than the Navy offunse of uttering mutinous or
seditious words,

The usc of the vord "make" in the Navy offense of making
a mutiny is ambiguous as it has the connotations of "ecreating",
ncausing", or "exciting." It is very doubtful whether these
connotations arc intended.

IV. Recommcndations

There arc no corments on thesc provisions in the licGuire,
Ballantine, White, Kceffe, or Vanderbilt Reports or the Navy
JAG recommendations.







Uniform Code of Military Justice

Subject: Failure to Suppress lutiny or Sedition.
A, W, 67.

I, Army Provisions

1., Articles of War

"ART. 67. Failure to Suppress lfutiny or Sedition.—- Any officer
or soldier who, being present at any mutiny or sedition,

does not use his utmost endeavor to suppress the same, or,
knowing or having reason to believe that a mutiny or sedition

is to take place, does not without delay give information
thereof to his commanding officer shall suffer death or such
other punishment as a court martial may direct."

Ilanual for Courts-liartial

Par, 137
"a, FAILUEF TO SUPPRESS 'WUTINY OR SEDITION

"Discussion., The article applies only to officers and
soldiers, OSimilar acts or omissions by other persons subject
to military law are chargeable under A, V. 96.

"One is not present at a mutiny unless an act or acts of
collective insubordination occur in his presence,

"The article requires of an officer or soldier 'his utmost
endeavor! to suppress a mutiny or scdition at which he is present.
Where such extreme measures are reasonably necessary under
the cireumstances, the use of a dangerous weapon and the
taking of life are required; but the use of more force than
is rcasonable nccessary under the circumstances is an offense.

"Proof,~-(2) The occurrcnce of an act or acts of collcc-
tive insubordination in thc presence of the accused; and (b)
acts or omissions of the accused which constitute a failure to
use his utmost cndecavor to suppress such acts,

"b, FAILURE TO GIVE INFORHMATION OF MUTINY OR SEDITIOHN

"Discussion. ¥here circumstances lmovn to the accused
are such as would havc causcd a recasonable man in thc same or
similar circumstances to believe that 2 mutiny or scdition was
impending, these circumstances will be sufficient to charge
the accused widh such 'reason to belicve! as will render him
culpable under the article,

"It is not a nccessary clement of the crime that the im-
pending mutiny or sedition materalize,




" 1Delay! imports the lapse of an unreasonablec time
without action,

"Proof ,~~(a) That the accuscd mew that a mutiny or
scdition vas impending or that he knew of circumstances
that would have induced, in a2 rcasonable man, a belief
that a mutiny or sedition was impending; and (b) acts or
omissions of the zccuscd which constitute a failure or
unreasonable delay in informing his commanding officer of
his knowledge or belicf,"

Public Law 759--80th Congrcss, Chapter 625, 2d Session
No change.

II. Navy Provisions

Articles for the Government of the Navy

"ART,"4. Persons to whom appnlicable.-- The punishment of
death, or such othcr punishment as 2 court-martizl may adjudge,

may be inflicted on any person in the naval scrvice—-

"First (Futiny). Vho,,....being witness to or present
at any mutiny, does not do his utmost to suppress it; or lmowing
of any mutinous asscmbly or of any intended mutlnj, docs not
immediately communicate his lmoviledge to his superior or
commanding officcr,"

Courto '1d Boards

. L6,

The duty to suppress a mutiny may cven extend in ex—
treme cases to the taking of life, The word 'utmost! mcans
the utmost that may properly be called for by the circum-

stances of the situation, and in view of tho ran, command,
and abilitics of the individual. To convict one of this
charge the fact thaot a mutiny cxisted must be proved,

To convict of this cha rgc (failing to report), it is
not there be proof of the knowledge of the accused,
1 mutinous assembly or intendcd mutiny, and the

information."
'roposed Navy Bill

No change, This provision is included in Art,
of the proposed A.G.H.




ITI. Differcnces

As to failure to suppress a mutiny, the
e W 3

Army and Navy
provisions are substantially the same.

provisions refer only '-p-“ 12 uutlnics, while the Navy
] i Tulu“ fo cit a_present or future mutiny or
mutinous assemb

As to failure to ovledge of a-mutiny, the Army

ly.
As to knowledge, the Army uscs a test of whether a
asonable man" wo have known, while the Navy provisions
actual kno

W. 66 includes sedition as well as mutiny, while
AGN, Art. 8, Flrs 7 a _.ius to mutiny.

IV. Recommendations

There is no comment on these nrovisions in the llcGuire,
White, Ballontine, Keceffe, or Vanderbilt Reports or Navy
J\G Roconincndations,







tode of Military Justice

Quarrels; Frayss Disorders.
.;15 - ]lfl 68.

I. Army Provisions

Articles of War

"ART, 68. Onuarrels; Frays; Disord .~=All officers, members of
the Army Nurse Corps, warrant offi s, Army field clerks, field
clerks "uartermaster Corps, and noncommissioned ofiicers have
power to part and quell all nuarrels, frays, and disorders anong
persons subject to militery law and to order officers who take
part in the same into arrest, and other persons subject to military
law who take part in the same into arrest or confinement, as
circumstances may require, until their proper superior-officer is
acouainted therewith: And whosocver, being so ordered, refuses
to obey such officer, nurse, band-l.ader, varrant officer, field
clerk, or noncormissioned officer, or draws a weapon upon or
otherwise threatens or does viclence to him, shall be punished
as a courbt-mertial may direct."

Manual for Courts-Martial

"Par, 138, SIXTY-EIGHTH ARTICLE OF WAR
"a, DISOBESDIENCE OF ORDERS INTO ARREST OR CONFINEMENT

"4 Iray is a fight in a public place to the terror of the pcople,
in which acts of violence occur or dangerous weapons are cxhibited
or threcatened to be used, All persons aiding or abetting a fray
arc principals, The word 'fray' is thus seen to be somewhat re-
strictive, but the words 'quarrcls! and 'disorders' include any
disturbance of a contentious character from a merc war of words to
a rout or riot,.

"It is immaterial under the article whether the officer or
other person who ossays to part or qucll a guarrel, fray, or disorder
is on a duty status or not, as it is immatcrial whither the persons
cngaged in the cquarrcl, cte,, arc supcrior to him in rank or not.

"It should appear that the powcer conferrcd by the article was
being exerciseéd for the purpose stated, and therefore the charges
and proof should rcfer to the order given during the disorder,

It should be madc to appear that the accused heard or understood
the order and knew that the porson giving it was an officer or non-
corriissioned officer, or other person thercunto authorized by the
Article, coooqes

"b, The word 'thrcat! as heré uscd includes any menacing action,
e¢ither by gesturc or by words, ........"
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"The phrase !draws or 1lifts up any weapon against'! covers
any simple assault committed in the manner stated. The phrase
'offers any violence azgainst him'! comprises any form of battery
or of mere assault n . ced in the preceding more specifiec
terms !strikes! 3 d or lifts up."

r SUPERIOR OFFICER

"The willful disobedience contemplated is such as shows an
intentional deéfiance of authoritz....v.ea”

The principles herein stated zrce applicable to all persons
acting pursuant to authority prescribed in i, W, 68,

Public Law 759--80th Congress, Chapter 625, 2D Session

A, W, 68 —— no change,

II. Navy Provisions

Articles for the Government of the Navy

"ART. 4. Porsons to whom applicable,-- The punishment of death,
or such other punishment as a court-martial may adjudge, may be
inflicted on any person in the naval service-— .......

"Sccond (Disobedicnce of orders).-- Or disobeys the lawful
orders of his supcrior officer;

*Third (Striking superior officer).-— Or-strikes or assaults,
or attempts or threcatens to strilke or assault, his superior officer
vhile in the exccution of the duties of his office; ...cveveccsa

"ART. 8, Pecrsons te whom applicable.-— Such punishment as a court
martial may adjudge may be inflicted on any person in the Navy--....

#Seventeenth (Refusing to apprchend offenders).-— Or refuscs,
or fails to usc, his utmost excrtions to detect, apprehend, and
bring to punishment all offcnders, or to aid all persons appointed
for thall purposes .eseseeat




The word "fray", "quarrels" and "disorders" as defined in par,
138(a), Cl, are similarly defined in sce, 92,

Scc, 47. ‘Disobedicncc of ﬁrjors.-—........;.ﬂo specific intent is
nccessary, but the order must be undorstood, the accused imow that
it is from his superior officer, and thc disobedicnce wilful.
1Sqperior officer! as here used includes petiy and noncommissioned
officers. The order must rclate to military duty and be one which
the superior officer is authorized under the circumstances to give
the accused, Thec accuscd cannot be convicted of this charge if the
order was in fact iTlcgal, c.eceevseas”

fScc, 48,.e040.....An assault is an unlawful offer or attecmpt with
force or violence to do a corporal hurt to another,.....ceeecvvs

"An officer may be in the exccution of the duties of his office
without being on duty in the strictly military scnse. This phrase
may properly be defined: In the performance of an act or duty cither
pertaining or incident to his office or lcgal or approprizte for
an officer of his rank and office to perform. An officcr is deemed
to be in the axccution of his office when cngaged in any act or
scrvice required or authorized to be done by him by statute, regula-
tion, the order of a supcrior, or usage of the scrvice. ..........”
To constitute the offensc of threats, the words of the charge must
be taken in their usual acceptation, and the persen to whom the throat
was dirccted must be present,

3. Proposed Navy Bill

Sce. 11. "Article 14 is ronumbercd as Art. 9 and amended to read
as follows:

"ART, 9, Such punishrent, other than death, as a court martial
may adjudge may be inflicted upon any person subject to the Articles
for the Government of the Navy—.........

nThirteenth, Or uses provoking or rcproachful
words or gesturcs toward any person in the naval service,
or strikes, thrcatcns to strike, or assaults any person;

"Twenty-seventh, Or refuses, or fails to use, his
utmost cxertions to detect, apprechend, 1nd bring to punish-
ment all offenders, or to aid all persons appointed for that
purposes;

"Fiftieth., Or resists ar
order of proper authority, or
guarantine;"

st by or disobcys the lawful
eaks arrest, restriction, or

TS
bre




P. 4

ITI. Differences

All-officers, including warrant officers and noncommissioned
of ficers, and field clerks are authorized to order into arrest any
pérson subject to military law Jn_;r circumstances set- forth in
A. W. 68, Under the provisions of Art. 9(27), however, it is

incumbent upon cvery person s o the “rti 1cs to apprehend
and bring to punishment all

The provisons of A, W.

olely in cases "‘1:;r‘-:in persons

in an affray, cuarrel,

discbey an order of a2 porson acti ursuant o 'ut**"itv :r¢scribud
therein, -Although there is no comparable provision in the proposed
Navy bill, art, in Q) autho 3 D1 hment for the above
offenses. The di ence herein 13 in the fact thai thc povier
conferred in the DIrol d b 5 Not ro: icted i its 1__.\.C"'tl‘32‘.
to the prercquisite offensc A, W. 068, See C.S ﬁ.n. 69.

Egco:munﬁ:tions

No spocific ree: “"ﬂfdutlons
V. Comment
» "Army field clerks, ficld clerks Quartermastcer Corps”

delated from A. W, 68 since the Army no longur has them
¢ terr has been stricken from A, W, 2(a), 2s amended.







tary Justice

Arrest or Confinement,

A, W. 69,

I, Army Provisions

1. Articles of War

"ART, 69. Arrest or Confinement.—— Any person subject to military
law charged with crime or with a serious offense under these
articles shall be placed in confinement or in arrest, as circum=
stances may require; but when charged with a minor offense only,
such person shall not ordinarily be placed in confinement. Any
person placed in arrest under the provisions of this article
shall thereby be restricted to his barracks, quarters, or tent,
unless such limits shall be enlarged by proper authority. Any
officer or cadet who breaks his arrest or who escapes from con-
finement, whether before or after trial or sentence and before
he is set at liberty by proper authority, shall be dismissed
from the service of suffer such other punishment as a court-
martial may direct; and any other person subject to military
law who escapes from confinement or who breakes his arrest,
whether before or after trial or sentence and beforc he is sc

at liberty by propér authority, shall be punished as a court
martial may dircct.”

-
-

2. Manual for Courts-Martial

In goncral, the law with respoct to arrest and confinement
pending trial is sct out in A, i/, 69, The distinction between
arrcst and confinement lies in the difforence between the kinds
of restraint imposed. "In arrest the restraint is moral restraint
imposcd by the orders fixing the limits of arrcst or by the
terms of the article. Confincment imports some physical restraint,

par. 139.

A person in arrcst is restricted to his barracks, quarters
or such lsrger limits as may have becn specified in the order
of arrcst (A, Y. 69), Hc cannot, if he is to remain in that
status, bc requirced to perform full military duty. A pcrson
vho is confincd pending trial is a garrison prisoner and subjcct
to the provisions of AR 600-375, 17 llay 1943, If he is a
private or private first class, he will perform such hard labor
and military dutics as may be required in par, 20(b), AR 600-375.
If he is of highor rank, he will not be required to perform
military dutics or hard labor, par. 20(d), AR 600-375, No
greater restraint shall be imposed than is required by the cir-
cumstances of the particular case. No pcrson will bé placed in

onfincment or in arrest under the authority of A. . 69 except
n porsonal imowlcdge of, or inquiry into, his offonse, par. 19.




AW, 69

Any commissioncd officer, excopt a warrant officer unless
he is serving as commander of a station or unit, has the powecr
to order an cnlisted man into arrest or confinement. The
commanding officer of any company or detachment may dclegate
this authority to his noncommissioned officers, The dclegated
authority shall be applicable solely to cnlisted personncl of
the company or detachment, and cnlisted men of other organiza-
tions temporarily in the company's jurisdiction, A commissioncd
or warrant officer may bc placed’in zrrest or confincment only
by order of a cor4;nd1ng officer, par. 20, LiCM; The term -
"commanding officer" as used herein is one who, under A, ¥, 10,
has powcr to appoint a summary court.

The offensc of breach of arrest is committed when the
pérson in arrcst infringes the limits set by orders, or by
A, W, 69, Any completed, even momentarily casting off of the
restraint of confincment, before being set at liberty by proper
authority is an cscape from confincment, par,- 139 (a) (b).

3. Public Law 759—80th Congress, Chapter 625, 2D Session

A. W. 69 — no change.
"STC. 212, Article 16 is amended to rcad as follows:

"ART. 16. Persons in the 1llilitary Scrvice--How Triable.--
«ess+s.No person subject to military law shall be confined
with enemy prisoncrs or any other forecign nationals outside of
the contincntal limits of the United Statcs, nor shall any
defendant awaiting trial be made subject to punishment or |
puenaltics other than confincment prior to scntence on charges
against him,"

IT. Navy Provisions

1. Articles for the Government of the Navy

"ART, 4(2).-- Or disobeys the lawful orders of his superior
officerseeceeacs

ART, 24. No commander of a2 vessel is authorized to causc the
D

arrest or confincment of any person subject to his commend for
morc than ten days, unless further period is nccessary to bring
offender to trial by court martial,

HART, 3. A ers of the Navy and Marinc Corps who arc
authorized c ther gencral or summary courts-martizal
shall havc : authority........as is conferred by law
upen the : ' & naval ve3sel.. cevonesl




"ART. 43. The persons accused shall be furnished with a2 true
copy of the charges,........at the time of his arreut........."

"ART, L4. Every officer who is arrested for trial shall........
oﬂflne himself to the limits assigncd him......c00.."

2. Navzal Courts and Beards

In general, the A.G.N, provide for two arrests -- one,
where-necessary, in an emergincy, and the other an arrest for
trial, Sec. 343. A person under arrest is rcstrained within
certain legal limitations by his moral and legal obligations
to obey an order of arrest. An arrest in an emecr ¥ is
emiployed to apprehend and restrain an offender e first
instance. A person in confinement is in a status of arrest
and is physically restrained to certain limits, N.J., p. 76-77.

The commanders of vessels and all ffi cers of the Navy
and Marine Corps vho are authorized to order either a general
or summary courts martial possess thc power to place in arrest
or confincment pending trial by court martial any person under
their command. HN.J. p. 103-104,

llavy rcgulations provide that, in gencral, no greater
restraint shall be imposced than is required by the circumstances
of cach particular casc. However, in thc case of trial by
general court martial, it is provided that the accused shall
be placed formaWIy und@r arrest for trial at the time he is
furnished with cha“gus and specifications, N.J., p. 77.- A
person in arrcst is restrained within certain limitations as
may be specificd in the order of arrest and should not be
required to perform his full military duty. A person in con-
fincment awaiting trial is subject to regulations prescribed
in the lianual of Rules and Procedurcs for the Administration
of Naval Places of Confincment. It is not intended that these
rules be strictly administered to such persons. i,J., p. 77, 78.

No person should be placed in arrest unless the authority
so ordering has personal knowlcdge of the offensce or has made
inquiry into it, N.J., p. 75.

The cossential elcments eonstituting a breach of arrest
or an cscape from confincment are substantially thc samc as
stated in par, 139 (a) (b), HCM. Vhere the offcnse is committed
by an officer or cnlistcd man prior to trial, the former may
be proseccuted under the provisions of article 4L or 4(2); the
latter under the provisions of article 4(2) or-22(a). Howcver,
where the violation oceurs subscquent to trial, the proper
authority may procéoed against cithcr under the provisions of
artlclg 22(m), Sce, 94, HC&B,
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3. Legal Opinions
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"Construing Art, 24, 43, and 4} togother, it is my opinion,
clear that there may be two arrests; first an arrest in an
emergency or upon the discovery of the alleged wrongdoing, with
a view to a preliminary examination, and if nccessary the formu-
lation and-speccification of charges; and sccond, in the language
of Art, 4L, 'an arrest for trial.'! I think it equally clecar
that Art., 43, providing that 'the porson accuscd shall be fur-
nished vith a true copy of the charges, with specifications at the
time hc is put under arrest! has refercnce to thoe second and
formal arrest for trial, as rcferred to in Art. L4, Op. Atty.
Gen., 472

sed Navy Bill

"SEC, 11. Article 1) is renumbered as Article 9 and amended to
rcad as follows:

'ART. 9. Such punishment other than death as a court
martial may adjudge may be inflictcd upon any person subject
to the Articles for the Government of the Navy——...ceveeenns

'Fiftieth., Or recsists arrest by or disobeys the lavful
order of prop:r authority, or breaks arrcst, rcstriction, or
ouarantined....sea.. M

"SEC, 16, Artiecle 24 is renumbercd as Article 14 and amended
to read as follows:

'ART, 14(a) No commander of a veossel shall infliet uoon
a commissioncd or warrant officer any otheor nunishmont than
private reprimand, suspension from duty, arrest, or confinemoent
and such suswension, arrest or confinement shall not continue
longer than ten days unless a further poriod is nccessary to
bring the offender to trial by a court martial; nor shall he
inflict, or cause to'be 1nfllctuﬂ, upen any enlisted person,
for a single offense, or at any onc time, any other than one
of the folloving punishments, namcly:

'Third. Confinement not cxcceding ten days, to run con-
sceutively, unless Lurtﬂur confincment be neccessary, in the
casc of a prisoner to btc tricd by court martialj....e...

t(b) All officers zihcluding commanding officers of
naval vessecls, Art. 127 who arc empovered to convenc summary
courts martial shall have the samc authority as that of a
cormander of a vessel %o inflict punishments for minor offenses
conmitted by persons rcgularly or temporarily under their
command: Provided, That such officers may delecgate to their




subordinate officers on separate or detached duty the authority
to inflict the punishments set forth in article 14 (a)......."

"SEC, 33 Articles 43, 4hyevesesecare repealed,"
"SEC, 17. Article 25 is repealed.”

ITII. Differences

In general, the law relating to arrest or confinement
pending tridl and subseouent to trial or sentence is set out
in A, W. 69. In the proposed Navy bill references to this subject
matter are contained in art. 14(a); 14(a) (3), concerning arrcst
or confinement of officers and enlisted personnel prior to
trial; art, 14(b), conveying to all officers empowcred to convene
summary courts martial the same powers cxercised by commanders
of wvessels; and art, 9(50), authorizing punishment for breach
of arrest or confinement,

Only commissioned officers or warrant officers in certain
instances or noncormissioned officers who have been authorized
by their commanding officer may, under the nprovisions of A,l.
9, order an cnlisted man Lnto arrest or confinement cxcept as
rovided in A, ¥, 68, Thec latter, however, may only exercisc
1is authority over enlisted men who arc eithor assigned to their
anization or temporarily within its jurisdiction. A commissioned
or warrant of ficer may be placed in arrcst or confinement only
by order of a commanding officer (par. 20, MCM) cxcépt as
provided in A, W, 68, On the other hand, only cormanding officers
of vesscls, all other officers empowered to convene summary
courts martial, and their declegated subordinate officers on
scparate or detached dutyr, may order inteo arrcst or confinement
any officer or cnlisted man under their command for trial, A.G.N.
14(a), 14(a)(3) and 1;(b), as proposcd. Howover, it is incurbent
upon cevery person subject to the Articlés to apprchend all

-~

of fenders upcn commission of an offense. (See C.S., A.V. 68.)
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The status of persons placed ln arrest or confinement is
cgulated by the provisions of A. W. 69; and A, W. 16, as amended,
Thu formcr “Lquirus that persons in arrest shall be restricted

to certain limits prescribed therein, unless such limits be
enlarged by the proper authority. The lattor prohibits the
imposition of any punishnent or penaltics other than confincrnent
vhile the accused is awaiting trial; and that ne person subject

to military law shall be confined with ecnemy prisoncrs or any
forcign nationals outside the contincental limits of the U, S,
The question raised by the last restriction is: at what stage
of the proceedings shall the restriction be applicable; prior




to or subscoucnt to trial or both? The Navy deals with this
sub ject by administration action, Persons in arrest are
subject to the same limitations of movement as provided in
A. W. 69. With respect to confinement prior to trial, the
requirement is that it shall not be more rigorous than cir-
cumstances may dictate, N.J., page 77,78. There is no
restriction in the A.G.N. regulating confinement of naval
prisoners with foreign nationals,

A, W. 69 provides the authority to punish any person sub-
ject to military law for breach of arrest or confinement
committed prior to or subsequent to trial or scntence., A.G.N.-
9(50), as proposed, authorizes punishment for resisting arrest,
breach of arrcst or confinement. The offense of resisting
arrest in the Army is punishable under the provisions of A,

96.

IV. Recommendations

McGuire Draft Articles.

Art, 2. Every officer of the naval scrvice, or of an
organization serving as part of the Navy, who is authorized
to convene either 2 general or summary courts martial, may
order into arrcst or confinement any person regularly or
temporarily under his command for the purposc of trial by
courts martial.

White Draft Articles,

Art. 7. Substantially the same as Art, 2, above, except
that the authority to arrest and confine for trial by courts
martial shall be vested in cach officer in command or acting
in the abscnce of the commanding officer,

"ART, 12(a) No perscens subject to the jurisdiction of
these artiecles shall:
r viithout

X
o

"(3) be deprived of 1ifé, liberiy or propert
duc process of military lawjeeeeesso!

JAG (Navy) Recormendations,

Recommends the inclusion of Art. 12 in the Naval Law
I'anual rather than in the A.G.M.

Draft of Propesed Armcndments to S. 1338 (Not approved)

Art, 13, as proposed, provides that all nersons in the
naval service, cxcept as may othcrwisc be designated by the
Secrctary of the Navy or by officers to whom the Scerctary of




the Navy has delegated his authority, shall be authorized to
arrest any person subject to the A, C.-. and, in certain
instances, persons not so subject. An arrest may only be
made when the person ﬁakinf the arrest has reason to believe
that the person arrested had committed an offense against
these Articles.

In conjunction with the above, all references to the power
to arrest or to confine pending trlal by courts martial are
omitted from the provisions of Art, 14, as further amended.

anderbilt, or E;_ 1nt‘hc Henorts contain
any recomne i upen arre

..{\.J e ri.t
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The-term "arrest" ; i . 69 and A.G,N, 14, as
proposed, shecild be i and distinguished between
formal arrust or moral r ! & purposes of trial;
and apprehension, which includes arrest, taking into custody

=3 )  J W 3
or seizure of any offender upon discovery of a vwirongdoing.







e of Military Justice

Armyv Provisions

ANT, 70. Charges and specifications must be signed by a person
subject to military law, and under oath either that he has
personal knowledge of, or has investigated, the matters set
forth therein and that the same are true in fact, to the best
of his knowledre and belief,

"Ho charge will be referred to a general court martial for
trial until after a thorough and 1.1ﬂr ial inve ti*ition there-
of shall have been riade, This 1““95v1r~110” will include in-
quiries-as to the truth of the matter set forth in said
charges, fo*r of charges, and 'h“* Laﬂn=1tlon of the case
should be made in the ln,erpat of justice and discipline, At
uch ;“eCau~'atWO“ full opportunity shall be given to the ac-
used to cross-examine 1“tncsscs against him if they are avail-

able and to priseat anything he may desire in his own Lehalf,

s

either in defense or mitigation, and the investigating
shall examine availzble vitnesses requested ov tha accused.
f the charges arc forwarded after such inv:stigation, they
shall bec accompanied by a statoment of the bjostznbc of the

testimony talken on both sides,
J

nBefore dirceting the trial of any charge by gencral court
nmartial the appointing authority vill refer it to his staff
judge advocate for consideration and advice.

"hen any person subject to military law is rlaced in

arrest or confinement immediate steps will be taken to try

the nerson accuscd or to dismiss the charge and release him,
Any officer who is responsible for unncccssary delay in inves-
tigating or carrying the case to a f;nal conclusion shall be
punished as a court martial may dire on a person is held
for trial by general court -zrulal, t.k cormanding officer will,
within cight days after the accused, is arrested or confined,
if practicable, forward the charges to the officer exercising
general court martial jurisdiction and furnish the accused a
copy of such charges. If the same be not practicable, he will
report to superior authority the rcasons for delay. The trial
judge advocate will cause to be served upon the accused a copy
of the charges upon vhich trial is to bec had, and a failure so
to serve such charges will be ground for a continuance unless
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2. A record of trial showed affirmatively that no inves-
tigation of the charges had been made prior teo the trial, Held,
The provisions of A. W, ”0 with reference to investiy-ting
charges ars mandatory and therc must be a substantial compliance
theréwvith before charges can legally be referrcd for trial,
(C.My 161728 — 192L),

b, Under date of January 15, 1929, instruction were
cormunicated, by order of the Secretary of lJar, to each officer
exercisiﬁ& general court-martial ’wr*sdictior, directing that
steps be taken to make certe_n that the investigation reguired
by the second paragraph of A. /. 70 be made by an officer other
than the signer of the charge under investization, (250, 45,
Jan, 10, 1929).

¢, There is no provision of law or regulation by which an
accused, or an officer or soldisr under invzst*bh+1Jﬂ, nay demand,
as a matter of rigit, counsel to represent him in an investiga-
tion of charges vhich have been preferred against him, and it is
the custom of the service to conduct such 1uvcstlga+1on vithout
the prescence of counsel, The refusal to grant a request for
counsel at such investigation docs not projudice the rights of
an accused, (C.1, 199315 —= 1932),

d. The requirement of A, ¥W. 70 that charges be supportcd
by the oath of the accuser, beihg procedural, and for the
benefit of the accused, does not affoct the jurisdiction of the
court and may be waived by the accused either oxplicitly or
by failure to object to the irregularity. (C.M. 197674 —- 1932),

»lic Law 759--80th Congress, Chapter 625--2D Session

See. 222 - Article L46.

n(a) SIGHATURZ: Oath. Charges and specifications nust
be sigzned by a DETson subject to military law, and under oath-
cither that ha personal xnowlcedge of, or has investigatcd,
the matters sct forth therein and that the same arc true in fact,
to the best of hi Imowrledge and belicf.




w(b) IN S"‘TG«.TIQP No charge will be referrcd to a
general court martial for trial until after a thorough and im-
partial investigation thercof shall have been made. This in-
vestigation will include inquirics as to the truth of the
mattor sct forth in said charges, form of charges, and what
disposition of the case should be made in thc interest of jus-
tice and discipline, The accused shall be nermitted, upon
his request, to be represcnted at such an sflg tion bﬁ counscl
of his orm selection, civil counscl if hc so provides, or

military if such counscl be roasonably available, othurwisc by
counscl appointed by the officer cxerecising gcnoral courts
martial jurisdiciion ov.r the command, AL ~;ch investigation
full opportunity shall be given to the accusad to cross-czamine
witnesses against him if they are available and to present
anything he may desirc in his owm behz21f, cither in defensc or
mitigation, anu the investigating officcr shall cxamine Jv“11 ble
witnesses requested by the accused, If the charges arc rarded
after such 1nvust1gatlon they shall be accompanicd by a aunt;~
ment of the substznce of the testimony talton on both sides.

"(c) FOR'ARDING CHANGZS; DELAYS; STRVICE OF CHARGES.

When a person is held for trial by gencral court martial, the
commanding officer will, within cight dnys after the accused is
arrested or confined, 1f nracticablae, forward the charges to the
officer oxercising general court rlartial jurisdiction and furnish
the accused a copy of such charges. If the same be not practi-
cable, he will report to suporior authority the rcason for
delay, The trial judge advocate vdll cause to-be swurved upon
the accusad a copy of the charges upon vhich trial is to bx had,
and a failurc so to scrve such charges will be grounds for a

continuance unless the trial be had on the charges furnished

the accused as hercinbefore provided. In time of peace no
person shall, against his objcction, be brought to trial be-
forec a general court martial within a p:riod of five days sub-
sequent to the service of charges upon him,!

Sec, 231 - Article 70. "CHARGRES; Action upon, Unncecossary delay,—

"Then any person subject to military law is plaetd in
arrest or confincment immediatc steps will be taken to try the
person accused or to dismiss the charge and rolcoase him, Any
officer who is rcsponsible for unnceessary delay in investigat-
ing or carrying the casc to a final conclusion shall be punished
as a court martial may dircct,"
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1. Articles for the Government of the MNavy

MAD
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RT. 43. Charges and spceifications; arrcst of accused.

or. accused shall be furnished with 2 true copy
, with the specifications, at the time he is put
and no othcr charges thon-those so furnished
against him at the trial, unless it shall a2ppoar
ourt that intclligence of such other charge had not
’ ¢ >r ordering the court vhen the ~ccusc
put under a that some witness moteriel to the
of such charge was at that time absent ~nd can bc produc
at the trial in which c-se rcasonsblc time sh~ll be given to
tho accused to make his defense against such new charge.”

2. DNoval Courts 2nd Boards
A.G.H, do i a pre-trial investigation, but
¥C&B and Hovy Reg ions require cnreful inguiry prior to

any court-martial nction. (Mavy Reg. 197; NC&B Sce. 2.2).

At mast the anccused is without counsael, See also €0
No., 7, 1927 pp 5-6, as to duty of convening authority in con-
ducting an adeauate investigeation prior to assigning 2 punish-
ment nt nmast.

The invostigation made by Navy JA in preparation of his
cnsc is, in c¢ffoct, a pre-trial investigation., If he finds
no adequnat: basis for trial, or for certain charges, he
recomnends to convening authority that charges be dropoed.
(1IC&R Sece, 351).

A Naval Law lfanual has been in coursc of preparation to
renlace Naval Courts and Boards., A tontative chapter has becn
draftcd to prescribe the procedure to be followed for proliminery
and pre-trial investigntions which is designed to safeguard
the rizhts of the accuscd during the period of investigation,

The points concorning investigations contained thorcin aro
substantinlly analogous to thosc of the Army bill, A. 'L. 46,




Propcsed Navy Bill
"ART, 37.—--

"A cou asonable cause, grant a2 con-
tinuance for s: : as may appear to be just.
In time 3 10 | 1ll, -against his objection, be
brought bef: cnera sumnary, or decl court
martial yrithin the periocds « i days, three dajys, and 24°
hours, subsecuent to the vi specifications upon him,
respectively."

A Army bill includes cortain actions to be taken in
/

6 vhich linvy would cover by regulations and dircetives.

B, Preliminary investigations, nre-trial procedure,
right of accused to counsel, and time allotted to defendant
in preparation of the case would be essentially the same
though the Navy trould provide for these matters by recgula-
tion rather than by statute.

C. Navy melees no provision for '"oath" on preferring
charges whereas Army does.

D, Systen of preferring charges differs

(1) Army scts forth Article number wvhich was vio-
lated.

(2) Navy sets forth the charge by naming the offense
committed. (The pronoscd NII! contemplates
setting out the charge by both naming the
offense and giving the number of the article
violated.)

‘E. Under Army system accuser signs charges whereas in
Navy, the convening authority is rcsponsible for personally
signing the charges,

F. Chapter 10, Naval-Courts and Boards (Courts of
Incuiry and Investigations), provides:

Courts of incuiry and investigations, as the names
signify, are primarily fact-finding bodies, and, unless




specifically directed by the convening authority, in

the precept to express oninions or to make recommenda-

tions, will confinc themsclves to findings of fact,

A comrt of inquiry has power to compel the attendance

of civilian witnesses, and should be convened or

rceqguested where testimony of civilians 1will likely
dgsircd tu; Uroc:cdiﬂgs £ inquiry may

o
ale

iﬂhulrj
an in vhat*h:ulon, ,nl thc guesti vhich to con-
vene is entircly within the diac*‘ﬁ on nf the con-
U;LLFF ““t“’“"tv In important cascs wvhere the
:f*lﬂ"s “nﬁ cor 'ﬂlc:“+ d aere the re zp~u1rs
crime
conn;ztz Y bh un 4--.int as tp the pcrpe-
vhere serious blame has been incurred ith-
out certainty on vhom it ought chiofly to fall, a court
of inouiry or a board of invcstigation affords the best

m:ans of collecting, sifting, and methodizing informa-

tion for thg purposc of cnabllnﬁ the convoning authority
to decide uwdon the rceessity and cxpediency of further
judicial nrocccdings. (Sce. 720.)

A court of inquivv may bc convened in accordance
with the articles for the government of the Navy. (Art.
55, ACG): An investiration may be ordered by any officer
cnpoviared to convene a ecourt of inquiry, by the commander
of a division or larger forcc afloat, and by the senior
officer present afloat or ashore. (Sce. 721.)

If therc is no doubt as-to the facts of any parti-
cular incident or aﬂcurrbncc, ind no reason why sworn
testimony to faets fresh in the minds of witnesscs
should be prescerved, a completc administrative report
by the commander concerned will be fully as satlsfgCuory
as the rcecord of a court of inquiry or of an investiga-
tion could be. But ordinarily, owing to legal sequels,
the following should bec cnvcrud by a court of inquiry or
board of investigation: :

Loss of life from aecident or under peculiar
or doubtful circumstances

Serious casuzlties to or deficicnecics in ships,

Accidental cxplosions in which ammunition or
other explosives arc destroyed,




Loss or stranding of a ship of the Navy,

Collision vith a mzrchant ship.

of incuiry shall consist of not more than tnrce
officcrs as members and of a judge advoczte.

nzrily consist of
three officer

An investig n is composad of onc officcr.

A

A pur"ﬁﬂ whosc conduct is the subject of inve

is a defendant, Hc sh2ll be notifiod of the gist o

:vidence that tunds to implicate him and instructed that he
will bz nccorded the rights of an a2ccused before a court
martisl; namely, the right to be present, to have counscl,

to challenge imombers, to introducc and cross-cxamine wit<
nesses, to introduce ncw mattor pertinent to the inquiry,

to testify or declare in his omm benalf at his oim rcoguest,
and to make a statcment and argument, He has the right of
any witncss to refuse to answer incrimincting or degrading
cu:stions. Converscly, should it become apparent at any time
that a pcrson vho has becn” designated a defendant is involved
in an insignificant degrceo, the court should inform him that
he is no longer o defundant,

I'o person outside of the naval service or cmploy may be
named a defendant.

If the rights of a dcfondant be not accorded when they
should be, the court of inquiry or investigation, so far as
concerns the person denicd his rights, will be held of no
evidential cffect. Should a defendant waive his right to
couns:l, the president or senior member shall warn him that
sworn t”“tlnﬂﬁv is admissible as c¢vidence before courts
mertial, and asain advise him to provide himsclf with counsel,
informing him that counscl will be assignod him should he
so desirc. (Scc. 734).

IV. Reccomucnded Provisions

Heport:

1. Allow any person in scrvice to lf tiatc complaint
against anothcr to his C0, but chargos oreforred by
appropriate authority. (“ﬂ*h to chargc uld not be
requircd. )




red, accuscd to be give

3

vhere practicable,

out on roport.
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