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A. I. 71, 73.
P. 1

Uniform Code of l~ilitary Justice

Subject: Receiving and Keeping Prisoner .
.\./. 71, 73.

I. Arrw Provisions

•

•

1. Articles of far

IIART. 71. Refusal to Receive and Keep Prisoners.--::o !,rovost narshal
or coo.rnander of a guard shall refuse to receive or l~eep any prisoner
carnnitted to his charge by an officer belor.g~ to the forces of
the tlnited States, provided the of:icer cor~itting shall, at the
tine, deliver an account in ?1riting, sier.",d by himself, of the
crime or offense charged 8 hainst the prisore.... An~· officer or
soldier so refusing shall be punished as a cQurt-Mrtial may ci!"'ect. rr

ntJIT. 73. Releasing Prisoner ~lithoClt Proper Authority.--!il"\.'· F-Jrson
subject to milit:lry 1a,; ·,:ho, \'i.thout prope-r authority, r'" -105E:S

an:,r prison<::r duly cOI:'.ritted to his charge, or \thr"l thraug: .Jglect
or design suff~rs any prisoner so com.':".ittod to escape, s:. 1 be
punish.Jd as a court-martial may cir..ct."

,

'.

•

2. l:anual for Courts-L:arlial

"Par. 140. S:lVF.;·'TY-THIR.D ARTICLE OF 'AR

Ua. Releasing a Prisoner rTithout PraDOI' Authority.

liThe '.''Ords 'any prisoner' incll.C!.c a civilian or milite_ry
prisoner.

tl~IhUe a commander of the guard must receive a. prisoner properly
cor.urit ted b~r any officer, thu power of th~ con.":'Landing ofric~r ceases
as soon a.,"i he has cor.unitted the prisoner, and h~ is not, as such
committing officor, a 'proper authority' to order a rclcils~.

llAn officer rJay rC'ceivc in his charge a ""risoncr not cor::'ittcd
in strict canpli.mc(~ ,lith the terms of A. ". 71 or other la"..',
and such prisoner having bocn so r ...cciv"d ha.s br..:cn 'duly cOIr:.....ittcd'
..........
lib. Sur.~ring a Prisoner to Escape Through NugL... ct.

liThe i'lOrd 'neglect I is her... usod in th_ sons", of the \o;ord
'negligence.'

nIt is defined in la~t 83 the absl:ncc of du\,: C"lrC. The 1.:g81
standard of c~rc is that 'nich would have been taken by a r~asonably

prud.:::nt man in the same or si..'lilar circum~tanoos. This test looks
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to the standard required of ~rsons acting in th~ capacity in
'.hich the accused was acting .

tlA priSOn.3T can not be said to have escaped until h<J has
overcome th~ op,osition that restrained hie and shak~n off
i.r.r.t;::diatc pursuit. If he ~scapcsJ the fact that he n::turns, is
taken in a fr:sh pursuit, is killed, or dies, is not a d~fcnso

to a charge of having suff..:rcd him to escape through neglect•.•..

lle. Suffcrine a Prisoner to F..scapc Through Design.

"In lay.. .:l. wrongful act is designed whun it is intended or "'hen
it results from conduct so shoc'dngly and grossly d~,void of care
as to leavo room for no inference but that the Ret ~as comtumpl~tcd

as ,".0 extremely probable result of thlJ course of conduct folloVl'cd.
Thus, on a charge of suffering a nrisoncr to escape through design,
evidence of gross ~e~lig~nco may be r~coived as probativQ of
design ......•

nIt docs not at all follow th<\t such an esc.3.pcl is t, con-
sidered .:loS designed. The conduct of tm responsible cust. .:on is
to be ~xaoincd in th~ light of all the circurr~~c~s of the c~sc,

the gravity of th.. crime with "mch thu prison..3r is charged,
the.: prob'\bility of his r...:turn, and the intention ~nd mot'··.:::s of
the custodioln. . ..•...... II

Public Law 759--8Oth Congr~ss, Ch~ptor 625, 2D Session

No chango.

II. Navy Provisions

1. Articles for the Govcrnmunt of the Navy

":mT. 8. Persons to nhom applicablc.--Such punishr'ICnt as a court
raarticl. r.l<l.y adjudgoJ ~y b<.::l inflicted on any person in the :J,'lvy--

lI::!:ightcenth (Refusing to receive prisoners) .--or, ;'t'lLn r-.tcd
or ?cting as ~~st~r-~t-~~s, rcfus~s to rcc~iv~ such pri90n~rs

ns mcy be co~ttcd to his charge, or, having r~ceiv~d then, suffers
them to escape J or dismisses th~r.l vithout orders fron the propc;r
authority; •••......• "

'. 2. Naval Courts ::md Boards

No comment.
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3. Proposed N~VJ~ Bill

"S.JC. ll. Article 14 is renumbered as Art. 9 Clod ar.1cndcd to road
:).5 follows:

II ART. 9. Such punlsh.-ncnt other th?..n dc ....th as a court r!L1.Ttial
my ~djudgc nay be ini'lictcd upon <loy person 5ubj<Jct to too Articles
for too Govcrrlll'K:nt of the lhvy--•.......•.

"'IWonty-eiehth. Or, h:wing 'J. duty to rcc<'ivo or cu.:trd r::-isonc:r-s,
refuses to rcc~ivc such prison.... rs ";5 r;,:ly be cor.rittcd to his cmrgc,
or, h~vL~ roceived th~~J suffers then to csc~pc, or dismisses them
uithout orders froo thu prop_r authority; ....•... n

III. Diffcrc~ccs

Rcfus~l to Receive or Kc~p Prisoners.

Under the provisions of A. W. 71, it sh:Ql be incumbl..:nt upon
all qfficcrs and soldiers vested vdth the ~uthority to receive ~d

kc>.:p prisoners to '....cccpt prisoncro ur>on prcscnt;:.tion of <'.n <lecount,
signed by nn officer, of the offense ch~rgcd. A.G.N. 9(28), on the
oth~r hnnd, provid~s th~t any person h~ving ~ duty to r~c~ivo or
bu~rd prisoners sh~~l not r~fus8 to r~ceivc .ny prisor.cr ~s rrk~Y

be committed to his ch~rge. There is no roquircrnPnt th~t n ~risoner

sh~.ll be cOr.'!:U.ttcd unless .2.ccomp.:>.nicd by :l st~tomL.!1t, siencd by
3n officer J of the ~ffens~ ch~rged. 'In practice, however J n prisoner
will not be confinod ~xcopt by order, or~ or ~ritt~n, of the officer
of the day or the cOIllllk'lnding officer.

2. Relc.:I.sing Prisoner Without Proper Authority.

There is no subst'\nti<l.l difference bctwoen A. '.~. 73 .. !d
A.G.II. 9(28).

IV . Rccorrun",ndntions

Thoro nrc no specific rccommcndntions.
•

'.
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Uniform~ £f t~ilitary Justice

Subject" Report of Prisoners Received.

I. Arrq Provisions

1. Articles of lar

".00. 72. Report of Prisoners Received. - Every cOl'!'ll118nder of a guard
to \nose charge a prisoner is co~nitted shall, i~thin twenty-four
hours after such confiner..ent, or as 500n as he is relic·..ed fran
his r;uard, report i.'1 \",Titing to the ool'!r'anding officer the n:.lne of
such prisoner, the offense charged against him, and the name of the
officer cOJlll""..itting him; and if he fails to w.a:(C such report, he
shall be punish~d as a court-martial rna.-, direct. II

2. l~anual for Courts-1:artial

Uo cOmi"lcnt.

3. Public Law 759--BOth Congr~ssJ Chapter 625, 2D Session

i~o change.

II. Navy Provisions

1. Articles for the Governm.ent of the l~avy

Ther~ is no article in the A.G.N. which corresponds \~th

A. W. 72.

2. Naval Courts and Boards

No comroont.

3. Proposed Navy Bill

No change.

III. Differences

Under the provisions of A. ','I. 72, the cor.unandcr of a guard
to whose charge a prisoner has been cor.r.ti.ttcd shall report in
writing, rd.thin twcnt:-,,-four hours or as soon as he is rr:licvcd
from duty, to the cOI!T.18.nding officer the!' JOr, the name of tho
prisoner, the off~nsc charg~dJ :md thl,; officer co;mtting him~

Although th(,,)rc is no corr(;sponding ~ovision in the !-avy bill,
Art. 13(29), Navy r~gulationsJ 1920, provides a sioilar rule.

IV. Reco:nmcndations

No sp...cific Ncomlcndations.

FEL - 2
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Uniform~ 2f l~ilitary Justice

Subject: Releasing Prisoner _~ithout Proper Authority.

See C.S., A,'l. 71 - Receiving and Keeping Prisoner.

•

R.":. 73



-.



-. A.r,f. 74
P. 1

:':':-~ t". m (,·~dc "f ?'ilit:lrx Justice

Subject: DCliv~ry of Offenders to Civil Authorities.
A. rI. 74.

I. .A!:!Jl Provisions

-e

1. ,\rticl>Js of r!ar

"ART. 74. Dulivcry of Offenders to Civil Authoritics.--i'lhcn any
person subj~ct to military law, ~xccpt one \lho is held by tho
milit.....ry authorities to anS\lcr, or uho is a\'.aiting trial or
Nsult of trial, or Hho is undergoing sontuncc for a crimo or
offense punishable under these articles, is accused of a crime
or offense committed .dthin the gl.Jo~raphic~l lirits of tho States
of the Union and th~ District of Colwnbia, end punishable by
the 1.a\'tS of the land, the commanding officer is r~quircdJ except
in t~>J of war, u?on ~p~lic~tion duly made, to u~o his utnost
~ndca~ur to dclivlJr over such accused ~:rson to the civil
authorities, or to aid the cffic~rs of justice in appr~hending

and s.;curing hin, in order that he may be brought totrie.1. An~t

corer.nnding officer ...:ho upon such applic<l.tion refuses or uill
fully neglects, except in time of \'ar, to deliver oVl.:r such
<lccuscd person to the civil authorities or to aid officcrs of
justice in l.pprchcnding and securing him shall be dismissud
from the service or suffer such othe::, punishm:::nt .:lS a court
martial may di~cct.

II\Tncn, undcr the prOVl.S10nS of this article, delivery is
made to the civil Authorities of an offender undergoing SQn
tence of a court-m~rti~, such d~livcry, if folloTI~d by con
Viction, shall bw h~ld to interrupt the execution of the
s~ntcnce of the court-fik~rtial, ~nd th~ off~nd0r shall be re
turned to military custody, aftwr having ans~~rcd to the civil
authorities for his offcns~, for the cot:l.plction of the said
court-martial s~ntcncc.n

••

2. !![!.nn1.l for Courts-lla:-tial

nP::!.r .. 11. Courts4.;artial--Jurisdiction in General-Exclusive
and nonexclusiv0.-

"Courts-martial have cxclusiv... jurisdiction of purely
:"'ilitDJ"y off..::lnscs. But a. ?-,rson subj •.:ct to nilit..ry l.o.'! is, ~s

a rule, sUbject to the municip~l l~~ ~pplic~l~ to ~rsons

g0ncr-..lly, -md if by one ".ct or omission he vioL"tcs "'.fl Article
of 'l"!.r ~nd th.:: lac...l cri..mi.n:li l ...w, such'\ct or omission m.....y be
mcde th~ b~sis of ~ prosecution befor8 ~ court-m~rti"!.l or before
th~ proper civil tribun~l, '\nd in sor.n cases befor.:: both, the
jurisdiction which first l.ttn.chcs in "J'ly c:.se being in goner_'ll
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enti~ed to proceed. If in a case where an application under"
A. W. 74 for delivery to the civil auth~rities is anticipated,
ood reason exists for the prinary exercise of oilitary juris

diction, charges should be pr::ll!lptl~' preferred.......••....... II

3. Public Law ?59-80th Congress, Chapter 625, 2D Session

A. ". 74 was not cha:lgcd b)'· P .L. 759.

4. Digest of Opinions J JAG, Ar~·.

"0ig. J .A.G. 1912, pp. 134-36: ..'hen any civil official of
the State of * attcopts to arrest an:,' person subject to
military law upon the military reservation at Fort ,. ~~, the
person tmose arrest is sought oust inform the civil official
tha..t,.. he is required t.o rna.~e the arrest th:-ough the post cOl1l'!lander
ant! that the !X!rson whose arrest is sought Cfl-ll not other~'iisc

submit. If, aft~r tl.is, the civil official persists, the
arrc:st will bo ;>rcvcntcd u.,lcss'the procedure indicated under the
74th ArV.clc of ':far is followed. II (The foregoing instruction
by a corps a~a coornandur ,las h~ld subject to no objyction. (Sec
Dig. J ..'.. G. 1925, p. l.})"

Dig. J.n.G. 1912-40, p. 58: Civil riehts, imnunity from
arl'(..st:

IIR. S. l:.Yl prov~aes: No enlisted man shall, during his
term of service, 00 arr;.;stod on mesne process, or taken or
charged in ex~cution for any debt, unless it ~~s contracted
befor.~ his enlistment, and amOunted to t"lcnty dollars when first
contracted. R.S. 1237; 10 U.S.C. 610.

IIA v:rit for th3 arrest of an enlisted man ,·/as issued by
state authorities in a civil proceeding for debt under the laws
of the stato relating to abscounding debtors, the ~nlistcd man
sought being about to leave the jurisdiction wldcr military order.

-e

"H<Jld, that the \.Tit of arrest, not b.:ling in a criminal
action but being an auxiliary procl.lss in a civil proceeding, and
therefrom mesne process, and the debt having been contracted
after the soldier's ~nlistmcnt, th~ arrest \rould be illvga1 in
vier; of R. S. 1237, supra. 1I

DiS. J.A.G. 1912-40, pp. 299 ff. contains a numb~r of opL~ions

intcrprctin6 A. rio 74: under ,·.1lat circumstances a miUl should be
d~1iverod up to civil authorities, and wh~n he ne~d not be
surrondcrod. Cf. also the sub~qucnt monthly J ..\.G. bullutif's.
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1. Naval Courts and Boards

II. Navy Provisions

,e

lIAPP'::HDIX C.-- Delivery of -:eo to Civil Authorities--Habeas
Corpus Proceedings.

IIC-I. Com:nanding officer !:lust notify departnent and await
instructions beferz delivering men to civil authorities.--In
no case will cOmr:1B.nding officers of vees"l;ls or shore stations
of the Navy or l:arine Corps deliver to the civil authorities,
State or Federal, an:{ person in their custody or under their
control d.thot:t first conununicating with the secretarJor of the
Navy and ~Vlaiting his instructions. The 5ecretar:r of the navy
\~ promptly issue the necessary· orders in the case or ~~e
reqUest upon the Attornc:: General, in accordance ;"lith title 5,
U.S. Code, to furnish such legal azsistancc to the commanding
officer concerned as the int~r~sts of the ~nited States involved
in such case may d~ma'1d.

llC-2. Sarne: Refers to'all cases.--The ..:ords 'in no case',
as used in the above s..;ction, arc intC:!1ded to refer to ev.;;ry
case in \/hich the civil authorities, Fed~ral or Stat, rcqu...st
or demand th, delivery to theD of any officer or cnlist~d nan
in the Navy or Larine Corps, whcth..::r for t~ purpose of dcter~

Dining the legality of his detention by the naval authoritius;
or of trying him for a violation of the Federal or State laws,
or of securing the tustimony of a naval prisoner as a .dtness
in a civil court. The instructions contained in the above
parag~J.ph accordingly apply to and inch.de all cases in which
writR of habeas corpus; requisitions of the governor of chief
~x0cutivc of any State, warrants ad testificandum, or other
civil process of any kind ar~ s~rved on commanding officers of
the Navy or }tarinn Corps, afloat or ashore, including navy
yards wheru the State has retained jurisdiction for service
of process, for the purposQ of s~curing thu delivery· of any
person undor their control to such civil authorities.

"C-5. Foregoing' n-pplics to nn-vy ~rards ..'ilCI'\:l State has
r~taineQ jurisdiction.--The for~going sections ap~ly to cases
\Thcr~ th.:: deliv..;ry of a p~rson in the Navy or ihrinc Corps
~ttached to a navy yard or st~tion, or serving on board ~

vessel at such yard or station, is denk~ndcd by the ci'lil
authoriti~s :Jf the State in wt:.ich such n~vy yard or st:\tion
is located, although such St~to h~s ~xpressly rct3L~od jurisdic
tion to serve civil or criminal process 'dthin the limits of
the navy yard or station in question.

HC-IO. Naval prisoners wanted by civil authorities for
trial.--In any case in \mich the delivory of n person in the
Navy'or I~nrinc Corps for trial is desired by th.:: civil authori
ties, Fedural or Stnte, and such person is a naval prisoner
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(which includes any person serving scnt~ncc of court martial
or in custody a,'ro.iting trial by court m,J.!'ti·"ll or disposition
')f ch~rgc5 l.g:l.inst him), he Hill not, in gcnur;>...l, bv delivered
to the Fcdcr.:ll or State .:It:.thoritic:s· until h,;;- hM served the
s~nt~ncc of the n~val court rrurti~l, or his case has otheT'QSC
b~~r. finally ~isposad of by the n~vnl authorities. H~1~v~r,

if the Fcdcr~l or State ~uthoritivs desire the surr~nd~r of
the ~~rty ~~dcr the abovu circurst?nc~s upon a serious charge,
such as felonious homicide, ~nd the interests of justice would
be b(;ttNr served by his d""livcry, the Sccrct~r:,' of th<.: Uavy mtly,
in his disc~'ction, discharge th,:) man frOr.J. naval custody
and froc his contr:.ct of cnlistJ:lcnt and acliv..... r him to the
civil authoriti~s for tri:l.l.

tlC_12. l!cn released by civil ~u":horities on b.... il.--rlhera
<:l p..;rson in the Jhvy or !.:r'"rim~ Corps is :"l.rr...:st\.:d by ttK. Fudcr:l1
or St~tc :"l.uthorities for tri~l n.nd ~turns to his ship or
st'ltion on b.3.il, the cOI:unanding officer n.....y grant him leO-ve of
abs~nco to appccr for trial on the ~te s~t npon ~n offici~l

st~te~nt'by the judge, prosecuting attorney, or clerk of
the court, rcciti.'1g th~ facts, gi'O'1og the dc.to on \'Ihieh the
....ppc:'!.rmc~ of the m.1.n is rcquiNd, and the .1.pproxim...te length
of time trot should be covered by such 1(..·.. '10 9f :Lhscnce." .... 11

(Sec also other sections in Appendix C).

III. Diff~r0nccs

Army comm~nding offic~rs are dirocted to deliver persons
ch1.rgod with a civi: offunsc to civil authorities on request,
Qxcupt in ti.r!lc of n~r, or except if the person is .1.....r.1iting a
court ~""rtial or is svTving :"l. court ~.... rtiul sent~nce. N....vy
cmmnnding officers "rc forbidden to d<Jlivcr n Ina'1 to civil
3uthoritios under any circumst1.Oces until it h ....s buon authoriz~d

for the individual C1se by SccN1.v.

If a man ".no is serving n. scnt ....nce of .1. court r..artial is
delivered to the civil Quthorities by the Aroy, ~d such
delivery is follo\"!cd by conviction for .3. civil off...:os"" the
execution of the court-m.....rtit.l sentence is int,-rr'.lpt~d until
thv oth~r sent....nce is se;r'lcd. The man is then ;'etumcd to
nilit:'u-y ,....uthoritil;ls for comp10tion of th.::l court-r.nrti:l.l scn
knce.

Under Nnvy prov~s~ons C!. person '.no is ",,",··",iting trial. b:,'
court-t:'...... rti.:J.l or th", disposition of ch....rgcs ~g:;inst him., or
\':ho is serving sentence of -'1 court-m-.rtial, ·:rill not in gener'll
bo turned ov~r to civil cuthoritios ~'1til ho h.:J.s served the
sentence, 'Jr his case is otherwise dispos~d of by n"lval



•
~uthoritics. But, if the civil offense is a serious one,
S~cN'\v 1lI.1.y order him to be turn~d over, in vihich case tllc
m::n is discharged from naval custody JJ1d from his contr"ct
or cnlistrnont. (cr. Appendix C-IO).

IV. Rcco.~mcndations

No specific rcccn.'7:cndations.
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Uniform Code of Hilitary Justice 

Subject: Hisbehavior Before the Enemy 
A. w. 75, 76. 

1. !-trm" Provisions 
~ ..._-

1. Articles of War 

IIART. 75. 1,~isbehavi01' Before the Enemy.~ Any officer or soldier 
who, before the enemy, misbehaves himself, runs al'.'CJ.Y, or shame
fully abandons or delivers up or by any wisconduct, disobedience, 
or neglect endangers the safety of any fort, post, camp, guard, 
or other command which it is his duty to defend, or speaks vlords 
inducir.g others to do the like, or casts away his arms 61' amEltmi
tion, or quits his post or colors to ~lunder or pillage, or by 
mlY IT~ans whatsoever occasions false alarms in camp, garrison, 
or quarters, shall suffer death or such other punishment as a 
court-martial may direct." 

II/fiT. 76. Subordinates Compelling Commander to Surrender.-- Any 
person subject to military law who compels or attempts'to compel 
any commander of any garrison, fort, post, camp, guard, or other 
command, to give it up to the enemy or to abandon it shall be 
punishable' with death or such other punishment as a court-martial 
may dire ct. II 

2. I:anual for Courts-Hartial 

"Par. 141. S~lRI!TY-FIFTH ARTICLE OF WAR 

"a. EISB'"":HAVIOR BBFOR3 Tm ENElifY 

"Distussion.- Eisbehavior is not confined to acts of 
cowardice. It is a general term, and as here used it renders 
culpable under the article any conduct by an officer or soldier 
not conformable to the standard of behavior before the enemy 
set by the history of our arms. Running avay is but a particular 
form of misbehavior specifically made punishable by this article. 

II 'The enemy' imports any hostile body that our forces may be 
o~~osing, such as a rebellious mob, a band of renegades, or a 
tribe of Indians. ~Vhether a ~erson is 'before the enemy' is not 
a question of definite distance; but is one of tactical relation. 
For example, where accused was in the rear echelon of his battery 
about 12 or 14 ~~lometers from thG front, the forl'mrd eChelon 
of the battery being at the time engaged \'lith the enemy, he was 
guilty of nisbehQvior before the enemy by leaving his organiza
tion without ~uthority although his echelon was not under fire. 
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On the other hand, an organization some distance from the front, 
and which is not a part of a tactical movement then going on or 
in immediate prospect, is not 'bofore the enemy' ~.rithin the 
meaning of this article. 

"Under this clause ma;}T bc charged any <lct of treason, 
co,::ardice, insnbordinc>.tion, or lika conduct comridttc:d by an 
officer or soldier in the presence of the enemy. 

"Proof.--(a) That tho accused ,\ms serving in the presence 
of an enemy; Dnd (b) acts or omissions of th13 accusod -'1S nlloged." 

"b. RillflHNG AWAY BEFOP.E THE EtIi'ElIT 

"Discussion.-- Se...: 141a. 
lIproof.--(a) That tho accused "las serving in the presence 

of m enomy; .and (b) that he misbehaved hirasclf by running away." 

e 3. Public Lc.'iJ 759--80th Congress, Chapter 625, 2D Session 

Ho change. 

II. N~vy Provisions 

1. Articles for the Gover.m1ent of tho N~vy 

"Article 4 The punisr.mcnt of-death, or such othor punish
ment as a court-marti:J.l ITi:ly adjudge, may be inflicted on Dny per
son in the naval service-- ••.••..• 

'~1elfth (Striking flng or treacherously yielding).-- Or 
strikes or attempts to strike tho flag to any enemy 61' rebel, 
vlithout proper iluthorit:r, or, 1'!hen engaged in battle, treacherously 
yields or pusillaninously cries for quarter; 

'Thirteonth (Covmrdice in-battle).-- Or, in time of battle, 
displays cowardice, negligonce, or dis.1.ffoction, or nithdrnvm 
from or ke,;ps out of dnnger to nhich he should expose himself; 

'Fourteenth (Deserting duty in·battle).-- Or, in time of 
battle, deserts his duty or station, or entices others to do so; 

'Fifteenth (Neglecting orders to prepare for battle).-- Or 
docs not ~roperly observe the ardors of his comrunnding officer, 
~nd use his utmost exertions to carry them into execution, when 
ordered to prepare or join in, or ';then actually engaged in 
battle, or nhile in sight of an enemy; 
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'Sixteenth (Negl~cting to clear for a etion) .-- Or, being 
in command of a fleet, squadron, or vessel acting singly, neglects, 
when an engagement is ~robable, or lihen an a:cmod vessel of an 
enemy or rebel is in sight, to prepare and clear his sr~p or 
ships for action; 

'Seventeenth (Neglecting to join on signal for battle).-- Or 
does not, upon signal for battle, use his utmost exertions to join 
in battle; 

'Eightecnth (Failing to encourage men to fight).-- Or fails 
to encourage, in his ovm person, his inferior officers and men 
to fight courageously; 

fNinetoo~th (Failing to Beok cnco~~ter).-- Or d00S not do his 
utmost to overtake and capture or destroy any vessel rmich it 
is his duty to encounter; 

'~~ontioth (Faili~g to afford rolief in battle).-- Or docs not 
afford all practicable r~lief and assistance to vessels belonging 
to the United States or their allies, vlhon engaged in battle. 'If 

2. Naval Courts and Boards 

There"is no discussion of battle offenses in Naval Courts 
and Boards. 

3. Proposod Navy Bill 

Theso sections a:ce rcntlffibored Art. 8, Seventh through Fifteenth. 

The word "aircraft" is addcd nhenever the word "ship" av)ears 
in the present article. 

III. Differences 

In general, the naval offenses are more specific than the 
Army offenses, and although the offenses arc not equivalents, 
they cover the s&~e sQrt of conduct. The Army offenses of mis
behavior before the enemy and endangering the safety of a command 
by misconduct, disobcdience, or negle ct probably rrould include 
all the naval offenses. 

The AGN b~ttlc offenses do not cover the ArflY offenses of 
(1) quitting a post or colors to plunder or pillage, and (2) 
occasioning false alarms. 

The naval offenses requiro more diligence than do A.l1. 75 and 
76, especially in regard to pursuit of the enemy. 
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IV. Reco~endations 

l1cGuire	 Articles: 

rrliisconduct before Con eneny: 

rr (i)	 Striking or attempting to strike the flag to an enemy 
without proper authority; 

rr (ii)	 Displaying cowardice, negligenco ordiso.ffCJction in 
battle; 

rr(iii)	 Tr-.;achorously yiolding; 

rr(iv)	 Failing properly to obs8rve ordors of his cO~landing 

officor or to usc his utnost exertions to e;cecuto then 
when ordoted to prepo.re for or join in or .men engaged 
in battle, or ,,:hon engagcncnt is probable; 

rr (v)	 Boing a commcmding officer, noglocting to pr-.;pare his 
ship, aircraft or command for action r:hon ongager.lent 
is probo.ble; . 

rr(vi)	 Being an officor, failing to cncourC'.ge, in his own 
person, his subordinate to fight courageously; 

rr (vii)	 Being n commanding officor, failing to do his utmost 
to ovortake and capture or destroy any enemy shiP... 
aircraft or force; 

rr (viii)	 Being a commanding officer, failing to afford all 
practicable'relief and ~ssist~nce to any United 
St'ltOS ship, aircr<.1.ft or commnnd or th.1.t of an ally 
or allios, 1I'Jh:m ong::.god in battle. rr 

The 1:Jhito Articles retain the prLlscnt Navy btlttle offenses. 

The Ball.~tine; Keeffe, and Vanderbilt Reports mako no co~nent 

on these provisions. 

FEL -	 1 
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Uniform Code of IIilitar:r Justice
 

Subject: Subordinates Conpelling Cor:nander to Surrender.
 

See C.S., A. ~7. 75 - !Iisbehav:iLor Before the Eneny. 
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S'Ljl..ct: I;"!prop..;r Us,,) ')f Countersign - S":CI\.;t or Confidcnti:ll Inforr.r tion.
A. ',. 77.

I. ~ Provisions

1. Articks ~f rT.:l.r

".'.RT. 77. I"1pr,>p,;.r US..:! 0! Countcrsisn.- .\ny pcrs':;m subject to
nilit....ry law \:ho n1.k.;ls :m01-,n the peralo or count.<;,rsign t" "my
PJrson n:Jt ..::ntitl::d t .... receive it :!ccordinz to:> th;; rules -md
discipline -·f \r.r, ':IT giv~s·.1. ~r?lc '>T c')untcrsign different
froc th'"!.t '::hich he received, sh".ll, if tho;: ~ff..:m5C be c0nr.U.ttcd
in tin...: of "nT, suffer deeth or such ,..,ther punist<.n~t '1S'l
ClUrt-r.nrti,....l r.......y direct. n

2. !'wu.... l for C,.,urts-:.: ....rti~

;;0 discussbn of this ..,L·unse.

3. Public 1,1.':! 759--SOth CongNss, Ch:1ptcr 625, 2D S~ssion

r:o ch:mgc.

II. N:lvy Provisions

L Articles f?T the Gov.:n71r.l.Cmt of the Ncvy

No siMil.... r '1Tovision.

2. N~vnl Courts and B03rds

II') cor.rncnt.

3. Prl"lposcd N,:,.vy Bill

II ,d~T 0 90 Such punishn~nt other than dc:.th :\s '\ cr,urt mrti1.1
n:.y l.djudgc may be inflicted upon any person subject to the hrticles
for tho GovcITUJ.mt -f t hc- rl'~vy-. 0 0 0 00 ••

'Forty-~ighth.

confidential nature
SaIne; 0 •••• 0 •• III

Or divulges information of a
to any person not entitled to

III. Diffcr~nces

sccret or
receive the

Ao oJ. 77 forbids the disclosure of a countersign or parole
to a person not entitled to it, \',+1110 A.G.". 9, forty-eighth,
forbids the disclosure of any confid....'!ltial or secret infomation
to any ~rson not ",ntitled to it. ThoNfor0, the Navy r,>I'Ovision
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is ~ch broader and more comprehensive.

Disclosure of confidential or s~c~t info~tion probably
\rould be tried u.."'ldcr A.•1. 96.

The AGi! has no offense con-parable to g1.vlllg a parole or
countersi oth;r than that r~c0ivcd (~xc~pt perhaps n~gli

gently "ndOln,G... ring life - AG-~! 9, F':)rt:r-ninth).

Violations of .GlJ 9, fortY-..:li;hto, arc :lot numshablc
by doath, uhilc violations of A.-J. 77 03Y be ;Junishud by death.

IV. Rcco.:r..::nd3.tions

'there is no cO!~~nt on these provl.sl,.ons in the -:cQlirc,
·.~te, Vand~rbilt, Ballantin~J or Kv~ff~ r~co~ndations.
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Uniform ~!?.£ L;ilitary Justice

Subject: Dealing in Captured or .i.bandoned Property,
.tl.. • BO.

t. Army Provisions

1. Articles of ITar.

"ART. BO. Dealing in Captured or Abandoned Property.-- Any
person subject to military law who buys, sells~ trades, or
in any w~y deals in or disposes of captured or abandoned
property, whereby he shall receive or expect any profit,
benefit. or advantage to himself or to any other person
directly or indirectly connected with himself, or roho fails
whenever such property comes into his possession or custody
or within his control ~o give notice thereof to the 9roper
authority and to turn over such property to the proper
authority without delay, shall, on conviction thereof, be
punished by fine or imprisonment. or by such other punishment
as a court-martial, military co~ssion, or other military
tribunal may adjud&e. or oJ any or all of said penalties."

2. Public Law 759--80th Congress, Chapter 625__2D Session.

A. ~. 80 was not changed by P. L. 759.

II. ~ Provisions

1. Articles for the Government of the Navy.

"ART. 22. (8) Offenses not specified.-- All offensQs committed
by persons belonging to the Navy uhich are not specified in
the foregoing articles shall b£ punished as a court martial
may direct (R. S.~ Sec. 1624, Art. 22)."

2. Proposed Navy Bill.

"SEC. 11. .':"rticle 14 is renumbered as Art. 9 and amended to
read as follows:

tART. 9. Such punishment other than d~uth as a court
martial may adjudge may be inflicted upon any person subj£ct
to the Articles for the Governnent of the Navy-- •.••.•.•..

'Sixty-third. Or is guilty of any violation which is
an offense against the Articles for the Governm~nt of the Na~

under Art. 5 (d). ,II

"SEC. 47•••••••..•
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fART. 5 (d) The following shall b~ offenses against the
hrticles for the Government of the Navy I

'First. Violations of the criminal Ibws of th~ Unit~d

states. whenever enacted, during the time such laws sru in
force; und anJ limitation as to Territori~l jurisdiction 8h~11

not ap~l:r. . .••.•...• I n

3.. Statutory Provisions.

'150 USCA 217: Tra.ding in ca.ptured or abandoned property.
All persons in the military or naval service of the United States
are prohibit~d from buying or selling, trading, or in any way
dealing in captured or ~bandoncd property, whereby they sh~ll

receive or expect any profit, benefit, or advantag~ to themselves,
or any other p~rson, directly or indirectly conn~ctcd with them;
and it shAll be the duty of such porson whenever such property
comes into his possession or custody, or within his control,
to give notice thereof to some agent, uppoint0d by virtue of
this chapter, and to turn the s~me ov~r to such ug~nt without
delay. Any officer of th~ United stutes, civil, military, or
naval, or any sutler, soldier, or marine, or other p~rson who
shall viol~te nny provision of this section, shall be d0e~~d

guilty of u misd~mcanor, ~nd shull be fiD~d not moro than
$5,000, and irnpri6on~d in tile p~ni~nti~ry not more than three
y~ars. Violations of this section sholl b~ cogniz~blc b~fore

any court, civil or military, competent to try the sume. (R. S.
§ 5313.)"

Ill. DifferencLs

1. None. Trading in captur~d or ab~ndoned property is not
covered expressly in A. G. N., but is made un offense indirectly
under Art. 22(a) of the pres ...nt A.G.N., and hrt. 5(d), First.
of the proposed Navy bill.

2. Navy articles de~ling TIith tho ~~ongful appropriation
of prop~rty out of a prite are ulso relu~d to A. W. 80.
See C.S., A. 71. 19, Captured Property to be Secured for Public
Service.

IV. Recomn~ndntions

None.
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