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Uniforc Code of ~ilitary Justice

Subject: Dueling, A. ~. 91.

I. Army Provisions

1. Articles of War.

liAR!. 91. Dueling.-- Any person subject to military law who
fights or promotes or is concerned in or connives at fighting
a duel i or ,;ho I ;'dlving lmowledge of a challenge sent or about
to be sent, fails to retl0rt the fact promptly to the proper
authority, shall, if ~ officer. be discissed froc the service
0, suffer such other ?unishment as a court-martial DAY direct;
and if any other person subject to Military law, shall suffer
such punish:::.ent as a court-r:w.rtie.l may direct. 11

2. Public Law 759--8Oth Congress. Chapter 625--2D Session.

A. ~. 91 was not changed by P. L. 759.

II. ~ Provisions

1. Articles for the Government of the Navy.

II~T. 8.....•••.. Such punishment as a court martial may adjudge
may be inflicted on any person in the Na~j--•..•••.•.•

"Fifth (Duels). -_ Or sends or accepts 0. challenge to
fight a duel or acts as a second in n duel;

"Seventeenth (Refusing to apprehend offenders).-- Or
refuses, or f~ils to use, his utmost exertions to detect,
apprehend, and bring to punishment ull offenders, or to aid
all persons appointed for that purpose; ••........ "

2. Pro~osed Navy Bill.

"SEC. 11 .....rticle H. is renumbered as Art. 9 and umended to
read as follows:

I~RT. 9. Such punishment other than de~th as a court
martial may adjudge may be inflicted upon any person subject
to the hrticles for the Government of the Navy-- •........•

I Fifteenth.
~ duel or acts as

Or Huds or accepts 11 ch~l,l1t:lnge to fight
a second in a du~l;

'Twenty-seventh. Or r~fusbs, or fails to use, his
utmost exertions to detect, apprehend, and bring to punisho~nt

all offenders, or to aid all p~rsons a?p.int~d for that purpose;

'Sixty-first. Or is guilty of any disorder or negl~ct to
the prejudice of good ordur und discipline or any conduct of a
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n~ture to bring discredit upon the naval service other than any
disorder or neglect or conduct mentioned in these Articles;

'Sixty-second. Or is guilty of an att~mpt, or of a con­
spir~cy, or of ~ solicitation, to co~it nny offensE 3g~inst

these Articlos; ' II

III. DifferenCES

1. • Ii. 91 is bro!\dl;.r thun th(; e.rticlt: in the proposed
::uvy bill d ..ll1ing specifically with dUt::lling (Art. 9, Fiftc.:nth).
Off~nsc8 list~d in A. ~. 91 ~hich arQ not cov~r~d by nrt. 9,
Fif~ent~ proposed N~vy bill, could be ch3rg~d ued~r nrt. 9.
Tw~n~f-scvunth, Sixty-first. or SiXty-5~cond.

IV. Recommendations

" - I
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Uniforn~ of Military Justice

Subject: tiurder-_ftape, A. \1. 92.

I. ~ Provisions

1. Articles of War.

"ART. 92. Murder--Rape.-- Any person subject to military law
who commits murder 0" rape shall sufler death or imprisoneent
for life, as a court-~artial m~ direct; but no person shall
be tried by court-martial for murder or rape cOi.mitted within
the geographical limits of the states of the Gnion and the
District of Col~bia. in tit:le of peace."

2. Manual for Courts-Martial.

"PnR. 14a. :n:iETY-S=.c.:mD ARTICLE OF "NJJt.

lIa • 'urder.

"DiscU5sion.-- 'In time 01' peace' contemplates
a complete peace, officially proclaimed. (Kahn v
nnderson, 255 U. S. 1.)

t'L1urder is the unlawful killing of a numun being
with malice aforethought .•......•• The death must
take place within a year and a day of the act or
omission that caused it, and the offense is cO!'lrnitted
at the place of such act or omission although the
victim may have died elsewhere.

"J.mong the lesser offenses which may be included
in c particular charge of murder are munslaughter,
certain fonms of assault, and &n attempt to co~~it

murder,"

(For further discussion of the elements of the
crime. see Par. l48a.)

IIDiscussion. __ Rape is the unL...wful c.... rnal
knowledge of u wom~ by forCE and without her
consent .•••..•..•

"So-called ste-tutory rape--th:lt is, cc.rm:.l
knowledge with her consent of a fenale under the
ag~ o~ consent--is n~t an offense under this article,
but m:.:.y be o.n offense under A. Ii. 96.

"ArJong the lessE::r offonsli;s which cay be included
in that of rape, ar~ assault with intent to cor.~t
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IISEe. 235. J1rticle 92 is amended to read as follows:

'lSEC. 53. Murdl,';r. __ •...•....•

2. Naval Courts nnd Bo~rds.

battery, assault, ~nd an attemptrape, ~ssault and
to cammi t r~pe."

"Footnote (2) Every murdt>r p~rpE:trated b;}' poison,
lying in Vl'\it, or 'lIly other kind of ":illfuI, dclibt>ro.tu,
malicious, ~nd pre-meditated killing or co~itted in the
p~rp€tration of, or att£TIpt to perpetrat~, ~ny arson, rape,
burglary, or robb~ry; or perpetrat~d from ~ prcoedit~t~d

dE:sign unlawfully nod maliciously to ~ff£ct th£ death of
any hunan being other than him who is killed, is murder in
the first degree. Any other murd;:,r is murder in the second
degree •...•..•.•

',.RT. 92. !urder--R"l.pe.-- n.ny person subject to military
law found guilty of murder sh:...ll suffer death or impriS) nment
for life. as n court-mlirti~l m~y direct; but if found guilty
of ~rdEr not pr~Dedit~tedJ he sha.ll be punished as ~ court­
m-rti~l ~y direc~. 4ny person subject to ~ilitcry law who
is found guilty ot r~?e sh~ll suffer de~ul or such ot~er punish­
ment as ~ court-rnurti~l muy direct; Provided, Th~t no p~rson

sh~ll be tried by court-m~rtial for Durder or r~pe committed
within the geographical limits of the St~tES of th~ Union ~nd

the District of Columbia in time of pence. ,II

tilt will be noted th:lt in civil courts of the United
States death is ~ndatory for murder in the first degree
unl~ss thE jury oth~r~is~ providEs, in which evont life
imprisonn~nt is ~~d~torJ, ~nd t~t i~prisonm~nt for not
less th~ 10 ye~rs is mand~tory for curd~r in th~ second

II. ~ Provisions

ltART. 22. (0.) Offenses not specified.-- .-\11 offenses committed
by persons belonging to the N~vy which ore not specifiod in
tho foregoing articles shall be punished as ~ court m~rtial

mo.y direct (R. S., soc. 1624, Art. 22).'1

'~.RT. 6. Murder.-- If any person subject to the Articles
for the Governnent of the Navy commits th~ crime of murder
TIithout the t~rritorial jurisdiction of ~~y p~rticu1ar State.
or the Distric~ of Columbia.. he r.~y ~ triud by court rnarti~l

nod punished with death. (R. S., s£c. 1624. Art. 6; Dec. 4,
1945, c. 554, 55 5t"t. 595.)"

3. Public Law 759~-80th Congress, Chapter 625--2D Session.

1. .;~rticles for the Gove.rnment of the Navy.
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d~grcc, but th~t d~ath is not ~n authorizcd punishment for
that crim~. Thcse provisions of the Code are not controlling
in c~ses tried by n~val courts-martiel there being no d~grca

of murder recognized in cases of which such courts-martinI
h"vQ jurisdiction (Art. 6, A.G.N.). Hcwlover, Art. 51, A.G.N.,
m~kes it the duty of navnl courts-martinI to adjudge a punish­
ment 'adequate to the n~turo of the off~nse', while Art. 7,
A.G.n., empo-:..,;rs &. court-7:l~rti"'l to adjudge impriooDrnent at
h.,.rd l'lbor in my C!lse where it is o.uthorizud to adjudge the
punishrn~nt of dc·.th, "lnd in 'lpplying tht:; provisions of thbse
articles it is dLtmed prop~r that consid~r~tion be given to
the above-quoted sections of the Criminal Curle. Accordingly,
murd~r co~itt~d under such circ~stanccs as to fnll ~ithin

the statutory definition of murd~r in thu second debree should
not b~ punished by d€:ath••.••...•.• 11

(Note: Und~r tho revision of Title IS, U. S. Code, tho
punishment for murder in the s~cond dcgrco is changed to
imprisonment for any term of years or for life. cr. Title
18, U,S,C oo 1111).

IISEe. 336. Conditions necessary to shon jurisdictiom
Liwitation of jurisdiction over crime of murder.-- The 6th
A.G.N. provides that 'if any person subject to the .~ticles

for the Government of the Navy commits th& cri~e of murder
without the territorial jurisdiction of any particular Stste,
or the District of Colunbia, he mo.y be tried by court marti"al
and punished with d~uth.' This precludes a court martial
~ing jurisdiction of murder co~itt~d within the boundsries
or torritorial wat~rs of ~ny of the States of ~~e Unit~d States
or of th6 District or Columbiu. If th~ crime is committ~d

on the high soas, or within Q t~rritory or possession of tho
United States, or TIithin ~ foreign country, a court martial
which h~s assumed jurisdiction thereof may proceed to Q final
judgment. II

"SEC. 121. R~?e and carnal knowledge.-- These sre provided
for under the 22d A.G.N. and by 18 U.S. Code 457 and 458 •••••

'Elements: Sec. 457 of the Code reuds: t~oev~r shall
co~it the orime of rape shull suffer death.' ,~court-nartial

C'ln not adjudgl:l death for this ol'f£ust.> •.•••••••• 1 11

(Note: Under the revieion of Title 18, ~.s. Cod£, the
punishment for r~pe is ch~nged to include de~th, or imprisonment
for any torm of yeurs, or for lifo. cr. Title 18, U.S.C. 2031.
Cf. also proposed Navy bill provisions cited below.)

3. Propoeed NaYJ Bill.

"SEC. 3. £~rticlll 4 is renlttlbcred toS .'U"ticlc 8 and Ilmended as
follo'oVs:



.11. •• " 92

P. 4

UTitle la, U. 3. C•• Sec. 1111. :'furder.

is rcnurr~cred IlS ~rticlo 9 end amendedr.rticl(. 14
fo11 0',1 s :

"S3C. 11.
ta rt>ad as

"1\ny other murder is murdc;r in tho second degree.

"(a.) t1urdl;r is thE: unla.wful killing of 0. hum:m being
with malice aforothought. Every murd~r perpetro.ted by poison,
lying in wait, or ~ny oth~r kind of willful, d~lib~r~te,

malicious. ~nd pr~muditeted killing; or committed in the
pcrpetr~tion of, or attempted to perpetr~tc. ~ny urson, rap~.

burgl"_ry, or robbe.ry; or perputrat ... d froo a pr(;r.:edit:l.kd
design unluwfully f.nd mo.lioiously to effect tht;. Qt;!:lth of UDy
h~~an ~ing other than him who is killed, is murdbr in the
first dE.:gree.

'First. Viol~tions of the criminal laws of the United
Stat~s, whenever enacted, during the tine such laws &rc in
force; and any limitation as to Territoriul jurisdiction shall
not apply.

"SEe. 47. J\rt. Sed). The follov:ir.g shall be offenses against
the J~rticles for the Government of the Navy:

'Sixty-third. Or is guilty of any violation which is
an offt;:nse against the ..l.rtichs .for the Governmf;;nt o.f th6 Navy
under .nrticle 5 (d). III

'L·,RT. 6. The punishnent of death, or suoh other punish­
ment cs u court martial may adjudge, may be inflicted on any
p~rson subject to the Articles for tpe Government of the N~vy-- .•.••

'lS~. 15. ".rticl/.;s 22 'lnd 23 are repealed. 'I

ISev~nteenth. Or violutes any law or treaty or convention
incorpor!l.tcd under I.rticle 5 (d) (First). (Second), or (Fifth)
of these 1.rticlos, the viol:1 tion of' which is, by such lllw or
treaty or convention, punishllblt: by de3th. III

' ..RT. 9. Such punishmc.nt other than d6nth as a court
martial may adjudg~ may be inflicted upon any p~rson subject
to th~ "rticles for the Govo.;rnment of the Navy-~•••.••...•

'Third. Viol~tions of such criminal laws of a State,
T~rritory, District, or possession of the United States, or
any political subdivision thereof, in ~hich tho acts or omissions
occurred, as are in force at the date of the passagb of this
.\.ct "nd at the time they occurred. . ••.•.•..• ,II

4. StRtutory Provisions.
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~ithin the special
the United States,

"(b)
diction of

'''/hoever is guilty of murder in the first degree, shall
suffer death unless the jury qualifies its verdict by adding
thereto 'without capital punishment l

, in which event he shall
be senter-ced to imprisonment for life;

.,. .'hoever is guilty of' murder in the second degree. shall
be imprisoned for any term of years or for life."

1I....'hoever. within the special maritime and territorial
jurisdiction of the United States, commits rape shall suffer
death, or imprisonment for any term of years or for life. 1I

2. The definition of the crime of murder (without regard
to degree), as it is now given in the Army Manual for Courts­
Mnrtial (Par. 148a), is identical to th~t given in th~ U. s.
Criminal Code; thus, to thE.. extent that a rle.val prisonE.:r is
tried for the criee of murder as a viol~tion cf th~ criminal
13~s of th~ U.S., the definition of his offense is the saoe
as undt:or tht: n.rm.y definition. Eowev~r••;li.vy provisions also
make a violation of State cricinal laws an offense against
the n.G.N .• Art. Sed), Third, proposed l;uvy bill; under the
pr~sent A.G.N. violations of s~t~ l~ws are tried under hrts.
8(1) or 22(a). It would ther~for~ be possible to try a N~val

prisoner for ourder, as that crime is defin~d by a State
statute, und such definition could be much broader thun the

1. Two degrees of murder, in effect. are recognized under
both the anended Articles of 'j&r und the proposed Navy bill.
(For first degree murder, under the proposed Navy bill, read
from new Art. 8, Seventeenth, to new Art. 5(d) First, to
Title 18, U. S. C., Sec. 1111; for second degree murder, read
from new hrt. 9, Sixty-third, to new Art. S(d) First, to
Title 18, U. S. C., Sec. 1111.) The line of distinction for
the two degrees, however, will differ under the two systems •
• _•.1. 92 distinguishes the degrees according to whether the
murder was prem6dita~ed or unpremeditated. Under the Navy
bill, the distinction drawn will pr~sumably be ~coording to
the dQlineation made in the U. S. Criminal Code (Title 18,
U. S. C., Sec. 1111). Under thE Code d~lineation, murders
co~~itted in connection with the perpetration of certain
falonies, wh~ther they are premeditated or not, are made
first degreE.. murders. Under A. '. 92, an unpremediatl>d
killing, ~hcther or not committed in connbction v~th a
felony is, in effect, mad~ second degree murdur.

•
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d~finltion under h ••• 92. (For example, a Statb s~tu~e

could rr~k~ ·n accidental, unpr~medit3tcd killing, where ther~

w~s w~nton n~gligcnce shovm. murder in ~ l~sser dEgree.).
Tht...ro appc':..rs to be no question of the jurisdiction of a ~~c.vy

c~urt-mnrtinl to try such a case, although as a m5tter of
pr~ctice the ~n night be surrendered to the Stute for trial.

3. Under ......:. 92, a punishment of de... th or life imprisonn:ent
is ~~n~torJ for the crime of pr~~editated murder. Under the
proposed !Lvy bill. the punishrn~nt for first dE-grQl; reurd""r
~y be de~th or such other punis~t...nt as th~ court m~y udjudge.

4. n.rmy 1: '-.ua.l for C"urts-' :;.rti!".l (P'.r. 1480.) st.::..tes th"t
~herl; the ch~rg~ is curd~r. th~ dc~th must h~vc occurred
within I) y.:~r ..nd £. d~y :J.ft~r the act or oI:U.ssion "";"hich caused
it. There is no simil~r r~quir~mcnt und~r N~vy prOVisions.

5. A. ~. 92 provides thut no p~rson shAll he tri~d by
court-m'rti~l for ~urd~r or r.pe conr~tt~d ~ithin th~ geographical
limits of th~ Stct~s of th~ Union or the District of Columbia
in tim~ of pe~c~. Und~r the ~ropos~d N~vy bill ~ith~r crim~

~ny be trivd ~i~~out rLgard to ~ny limitation as to territorial
jurisdiction {l.rt. 5(d) First). This ch..mgos tht; rule: for
jurisdiction of nnv~l courts m~rti~l for these off~nees

und~r the prescnt A. G. N. (NC&B Sec. 336.)

6. Und~r the prescnt A.G.N., rape is not un off~nsc

punish~ble by dc_"th. Undl.r tho proposf..d Navy bill, it is
m,..do o.n offl.mst: punish:::.bl(. by death or such other punishment
as ..... court m~rti~l m!ly direct. (Rcf.;.d from no\'l "rt. 8,
Suvcntl.onth, to new ,art. 5(d) First, to Title 18. U.S.C.,
Sec. 2031). This conforms ...ith the J~rmy punish:ncnt.

IV. R~commend~tions

L Vundcrbil t Report, page; 13; ~.mend H. t. 92 to provide
thnt U pf..rson convicted of rupe sholl suffQr death or such
other punishment as ~ court marti~l may direct.

2. Keeffe Report, p~ge 301: REcommLnd~tion th~t civil
offenses most lik~ly to occur in the n~vul s~rvicu, such
~s murdvr, r ~~. ~tc. should be specifically listed. The
Botrd criticiz~s th~ method used in th~ proposed McGuire
draft of not listing any offens~s spEcifio~lly but r~fcrring

inst~~d to off~nsLs ~gainst tho criminal statutes of the
U.3. or criminul lro:s of th~ various st~t~s. territorieS
~nd poss~ssions. The off~nscs list~d should be defined in
riav'.!.1 Courts a.nd SO:lrds, not in th~ ~~rticl~8 theoselves.

PLge 260 fi: Discussion of th~ tLrritori.1 lioit~~ion

in the prtoSfiont h..G.li. on the jurisdiction of ;), n':..V"..ll court
n.rti~1 in the c .se of nurd6r. R6coomtndation th~t the
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limit~tion b~ clicinated; in lieu thereof Nnv~l Courts end
30~rds should cont~in a provision thfrt c~Ttain typ6S of
offuDSCS, therein sp~cifi~d. carnmittGd within th~ t~rritori~l

jurisdiction of the U.S., shall b~ Tcrerrvd to trial by n
civil court whcn nuthorhed by Sl;.cJ· v. Such provision, however,
is not to be considered ~s _ limit~tion on the jurisdiction
of D'lval courts marti !II.
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e Uniform Code ~ Military Justice

Subject: Various Crimes, A. W. 93.

1. Army Provisions

1. Articles of nar.

'~tRT. 93. Various Crimes.-- Any persun subject to military law
who c ol1'r.1its oanslaughter. mayhem, arson, burglary, housebreaking,
robbery, larceny, embez~lement, perjury, forgery, sodomy, assault
wi th intent to.! corr.:ni t any felony, assault with intent to do bodily
harm with a dangerous weapon, instr~~ent, or other thing, or
assault with intent to do bodily harm, shall be punished as a
court-martial may direct. II

•

J

IIART. 94 •••••••••• And if any officer, being guilty, wh~le in
the military service of the United States, of er.bezzle~ent of
ration savings, post exchange, co~any, or other liAe funds,
or of embezzlement of money or other property intrusted to
his charge by an enlisted man or men, receives his discharge,
or is dismissed, or is dropped from the rolls, he shall COD­

tinue to be liable to be arrested and held for trial and s en­
tance by a court-martial in the same mannar and to the same
extent as if he had not been so discharged, dismissed, or
dropped from the rolls. 11

1~'RT. 96. General Article.-- Though not mentioned in these
articles, all disorders and neglects to the prejudice of good
order and military discipline. all conduct of a naturE to bring
discredit upon the military service, and all crimes or offenses
not capital, of which persons subject to military law may be
guilty, shall be takbn cognizance of by a g~nEral or special or
summary court-martial, according to the nature and degree of the
offense, and punished at the discretion of such court. tI

2. Manual for Courts-Martial.

For definition and discussion of ~ach crime specified in
A. ry. 93, see Par. 149. Other crimes of a similar nature
are discussed in Par. 152, as offenses against A. IT, 96.

3. Publio Law 759--BOth Congr6ss, Chapter 625--2D Session.

"SEC. 236. _\rticle 93 is amended to rE::ad as follows I

'ART. 93. VARIOUS CRIMES.-- Any person subject to military
law who commi~s manslaught€r, mayhem. arson, burgl~ry, housebreak­
ing, robb~ry, lurceny, pE::rjury, forg~ry, sodomy, assault with
intent to commit uny f~lony, assault with intE::nt to do bodily
harm with a dang6rous weapon, instruo~nt, or othur thing, or
assault with intent to do b)dily hare shall be punish&d as a
court-oortial mny direct: Providt1d, That o.ny pers ,n s»bject
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to military law who commits larceny or emb~zzlemcnt sho.ll be
guilty of larceny within the meaning of this article.'"

"szc. 237. Article 94 is uJIl60ded to read us follows:

IhRT. 94.' (12th clause, in part)

I •••••••••• If nny pusan, being guilty of .IY of
the off~nses afor~seid or who st6~ls or fails prop6rly to
account for '~ny money or other property hE>ld in trust by him
for enlist~d ?~rsons or as its official custodian while in
the milit~ry service of the United States, r6ceiVeS his
discharge or is dis~iss€d or otherNisc sep~r~t~d from the
service, he shnll continUE to be liable to be arres~d .nd
held for tri~l Lod sent~nce by court ~rtial in the s~me

mnnner and to the same extent as if he had not be€n so
Bep..:.rf'tcd thert::from. I"

A. W. 96 was not changed by P. L. 759.

II. N~vy Provisions

1. .~rticles for the Gov6rnmcnt of the Navy.

II~HT. B•...••.... Such punishment as a court ~~rti~l m_y adjudge
may b£ inf1ic~d on cny person in th£ Navy-_

"First (Sc9.ndalous conduct). -- rtho is guilty of ••••• , •. ,
f~aud. thEft, or any o~her so~nda1ous conduct tending to tho
d~structioll of good morels;

tlThird (~u~rreling).-- Or ••••...•••assuults, ••.•. , ..•• ,
any person in the Navy; •••••••••. "

11.tI.RT. 22. (a) Offenses not specified.-- All offenses committed
by persons b~longing to the Navy ~hich arb not specified in
the foregoing articl€B sh~ll bL punished ~s a court m~1~io1

may direct (R. S., Sec. 1624, Art. 22)."

2. Naval Courts ~nd Boards.

The crim~s listed in A. ~. 93 are d~fined und discussed in
NC6:B as follo./s:

Manslaughter Sec. 119 Lo.rcE::ny 5(;c • . 58

lliyhbm " 122 Pt::rjury " 115

J'l.Tson " 124 ForgbTY " 102,113

• Burghry " 96 Sodomy " 108.
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Housebr(;aking Stic. 96 l~sso.ult S...,c. 61,120

Robbl...ry n 123 Ernbczzle.mt.:nt n 89.100

Other cr:'mcs. not listed under A. 1.7. 93, but \Ihich would be
offL~SCS ~~d~r A. ~. 96. ~r£ d~fined nnd discussed in NC&3 ~s

.follows:

Fr:.ud (not c.g..inst thlo' U. S.) Sec. 57

•

Blackrnuil nd (;xtortion

Bre-.king .... rrl,;st

Resisting ,rrest

Seduction

Uttl..:ring

Conspiro.cy

Bribt..ry

l~iding ",SOC.iH:: of p6rson undt.r arrest

Offcnst.:s ng~inst the Post~l S~rvicc

Offenses c.gfrinst foreign and interst~t~ commcrc~

Carn~l kno\\'ledge

RocLiving stolen goods

Circul~ting obscenc(; literature. etc.

Polyg~my. unlawful cohnbit~tion. etc.

Offunsf,;s ag~i:.st th~ nurcotic 10..1

Offenses ugo.inst the revenue nets

n

n

n

n

n

n

n

n

n

n

n

n

"

"
n

"

93

106

107

110

112

11<

116

117

118

121

125

126

127

128

129

~.

3. Propos~d Navy Bill.

"SEC. 11. ...rtic1~ 14 is Tt-numbered .,s .'.rt. 9 nnd nrn<:.nd-"d to
rt.:nd 'lS follo';s:

' •.RT. 9. Such punishncnt otht..r th 1: de9.th as :..:. court
nnrti~l o~y adjudg(.. ffi~Y be inflictud upon ~y pLrson subject
to the. _.rticl<:s for tlw Government of tho Navy-- •••••...••
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'Thirteentll. Or us~s provoking or r~proQchful ~Qrds or
gbstures tow~rd any p~rson in thb naval s~rvict, or strikes.
thr~atcns to strike, or ~5saults any person;

'Thirty-ninth. Or is guilty of forgEry, uttvring ~ for­
g~ry. burglary, housebre&king, seduction, or sodomy or ~ny

other ~tural sexuel nct;

'F::lrty-first.
injures or destroys,

Or embezzles, or ~illrully or ~~licioU51y

7riv~te pro?~rty not nis o~m;

-e

IF\Jrty_socond. Or is guilty of extortion aT bltlckraiJ.;

'Forty-third. Or ob~~ins ~y ?rop~rty not his Otn by
ny f~ls pr~tGnsb, expressed or inpli~d. rc~so~~bly c~lcu­

luted to dcct..ivl,.; the. person to whoe the prt;tl,;nst is n: 'lS

to u.n:! existing or P:lst f;:..ct, knowingly r..a.dt;. with intc_c to
dcfr~ud, and with intc~t pcr=unLntly to d~privl thL o'rner
tht;reof of 8~id prop~rty;

'Forty-fourth. Or m~liciously publish~s any writing, pic­
ture, sign, or other n.:pras.::nt_tion uhich t€nds to def':I.(; ... ny
pbrson in -the O-rr.led s£rvic€s of tr.EI United St:;.1;I: s, or slund ... rs
or thr~att;.ns ;~y p~rson in the ~roed s~rvict;.s of the Unit&d
Status;

'Forty-sixth.
oath to .:lny mnterio.l

Or willfully :..nd corruptl~' tc.kes nny fr:.lse
m~ttLr, or procurl,;S unoth~r to do so;

•

'Sixty-third.
orf~ns~ ng~in5t the
undlSr :l.rt. 5 (d). III

t'SEC. 47 ••...•..•.

Or is guilty of
~.rticles for thl:!

~ny viol..ttion \Ihich is
Gov~rnmc~t of th~ Navy

on

.e

'_\RT. 5 (d) The following sh~ll bl,,; offtinsCiS c.gainst
tho .articles for the Govern."ilent of thE Nuvy:

'First. Viol tions of the crimin_l l~~s of the Unitt;.d
St~t~5, whuncver enactud, during th~ time such l~,s ~r6 in
force; nnd ~ny limitQ.tion as to Territori~l jurisdiction 8h~11

not apply.

'Third. Viol~tions of such criQin_l lw.s of ~ St~tt;., Ter­
ritory, District, or possession of th~ Unitud St~tus, or ~y

political subdivision tht.rt.-of, in \:hich the :lcts or or::.:"ssions
occurr~d, .s ...rEI in forc~ fit tht:; cLt~ of tht:l p'.lssu.ge of this
...ct nnd tot the tine they occurrod •......•.•• 1

11

III. Diff~rt;nccs

1. Sone of the crimes
offens~s in th~ proposed

list~d in A. 4. 93 rt:; ~dc sp~cific

N~vy bill, new Art. 9. Oth~rs ~ill
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bo offensos ng.'.inst the proposed A.G.N. by virtue of b6ing
viol~tions of thG crinin~l laws of the U. S., or of the
erimim:.l l~l,;"S of. State, Territory, District or possession
of tho U. S. Conversely, certain off~nscs are listed
spccific.:llly in the proposed :,.G.N. (e.g. seduction, extortion,
bl~c~~il, crioi~l libel, ob~~ining property by f~lso

pretenses etc.) ~hich TIill be offenses ng~inst the hrticlcs
of .•a.r only by virtue of being viola.tions of A. w. 96.

2. .7:. 93 provides thr..t 00<. -:;ho COl:lr.its ecbczzlcJ:lcnt
sh_ll be guilty of lurceny ··d.thin tht.: mea.ning of the "rticle.
Und~r the proposed A.G.N. emb~zzl~~ont is mnd~ n specific
offense (new ..rt. 9, Forty-first); 1 ATceny is not !l spo.:cific
orfense, but boing u viol~tion of a crimin~l luw of th r U.S.,
"lill ..... lso b(;1.!l offense against the ~.rticl£;s.

4. A. ~. 94 (12th clause) provides in part th~t any person
who steals or fails properly to account for ~y money or
oth~r property hold in trust for enlist~d p~rsons or as its
official custodiQn ~hile in the mi1it~ry survic~ sh~ll continue
to be lio.bl~ to be arrested Qnd held for tri~l ~nd s(;nt~ncc by
n court m~rtinl although he has roc~ived a di5ch~rgo or
dismissal or has b~~n separated from the s~rvico othernisc.
Navy orticles h~v~ no simil~r prOVision. (This clause in
A. ~I. 94 is morc closely rel!l.wd to A. Ii. 93 since tho offlonses
de5crib~d in the cluus~ would bE ch~rg~~ble under A. 1:. 93.
Sec MCU, Pur. l49h ~nd Par. 150i).

-.

~.

3.

1.

Tho criu.cB listed in A••_. 93 are defined ~nd discussed
in ~rrny ~nUtll for Courts-~rti~l (P~r. 149). The s~e crimes,
o.s viol~tions of present A.G.N. 8 or 22(0.), ~re d~fined and
discussed in N~v~l Courts r~ Bo~rds. The only nppnrLnt
difference of definition in the ~HO canu~ls is in the c~sc of
housobreEl.king. PO-r. 149(e) defines it ::I.S lIunl~'Wful1y entering
another's building with intent to co~it 0. criminal offense
therein." The term Il criminc..l offoDse ll includes uny act or
or.dssion viol~tion of the i~ticles of inr, ~hich is cognizable
by courts-marti~l_ except acts or omissions oonstituting
purely nilitary offenses. In Sec. 96, NC&B, housebroaking is
defined as the brco.king und entoring of any buildinb , with
intent to corr~t 0. felony therein.

Tho crime of ass~ult with intent to do bodily harm is
not defined separately in NC&B.

IV. Recoffin6ndutions

Kecffa R6port.

Page 281 ff:

"2. Propos:J.ls for Rt-form
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"(a) McGuire COI!lr.1itteB Draft:

This draft extends the Articles to nIl offenses
~g~inst (i) the crimi~l laws. treati~s. or convuntions of
tho Unitud States; (i1) tho crimin~l luws of a Sta~. Territory
or U. S. Possession; (iii) l~~ful ordbrs or regulations of
the St:crct..ry of the N:;.vy; (iv) the customs of the. nuval
service, or of th~ lows of wer; (v) or are recognized oilit~ry
offens~s. as the latter ~~y be defined by the Sucr€;t~ry of
the N~V'J' The definition of off~ns~s, ~d th~ qu~ntum and
modo of proof. shall be such as prevoil in the c~urts of th~

Uni ted States.

nIt is to b~ noted th~t this pr<Jpos!ll would
practically eliminate from the Articles for the Gvver~~~nt of
the N3VY £.11 mention of specific offens£s." (Off(.:ls€s punish!lbl,,;
by death ('.re specific311y listeci.). lilt would c.uthorize a
pennI code for the Navy which is specific ~nly by ref€r(.nc~

to a multitude of Federal &nd State st~tu~s. QS well ~s to
much un'rri tten 13."••••.••.••

"(b) Judge n.dvoc~te General Draft:

"This draft e.xtends the Articlos to offenses against
(i) the crimin!ll laws, treaties. or conv~ntions of the United
Stat&s. (ii) the laws. regul~tions. custoMS or us~ges of the
~v~l service, or (iii) thcl l~ws of ~~r. This cl~ssific&tion

includes but is not limited to 32 off~ns~s ~hich arb sp&cifically
set forth. The l~tter include ~ost of the common law crimes
as well as the co~~nly rec~gnized milit~ry offer.s~s.

"This proposal has thl. merit of specifying most of
the offenses nhich are likely to occur in th~ nuv~l sl.rvice.
This feature is a distinct improvement OVdr the pros~nt Articl~s.

~hich fail to specify th~ various civil off~ns~s and mdny of
the military offvnses for which pe.rsons subject to the ~rticlos

ar~ nnswernble. The draft fails to mention violations of State
laws. presumably for the reason that if they do not fit a
comnon luw definition. they may b~ tried ~s scundulous conduct
or conduct to th& prejudice of good ord~r and discipline••..••.•••

"The Articles proposed by thtl Judge Advocate. General
do not mention definition of ofr~ns£s. Presillnnbly, it is
intended th~t civil crimGs such ~s murd'r~ rape, or cnnslaughter
will carry their oo~~n la~ d~finiti~n r will b~ defined by
the o.pplic:lblt> federal statute s.nd that milit .• ry offtinses
will be defined. ~s ftt pres~nt. in accord~nce with the customs
of the service or by reference to applicable c~urt decisions
or court marti~l ord~rs. Such treatment of the definitions
and elonents of off~nses seems dcsirabl~. H~we~_r, sone of
the offenses arc not well stated in the prop~s~d artic!. For
example. one offense is specified simply ~s Icarnal knj~l·dge.'
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This is strictly a statutory crime and is only ~n offense if
the female is below a certain age limit. which varies under
the laws of the different states and under the federul law.
The ~ord8 'carnal knowledge', standing alone, import merely
sexual intercourse and seem insufficient as n description
of this statutory offense.

"(0) l';'hite Draft:

"The .-1.rticle on 0 ffensE.s proposed by Conr.:odore
./hite is ~lrnost id~ntical with th3t proposed by th£ Judg~

ndvocate Genl.:rnl. The :",11i te Articles. like tl'8 McGuire
~rticles. also include a provision cov~ring offE.nses ag~inst

tr.c crimi~l laws of 3 Stcte. Territory, pr possession of
the United Stat~s..•.....••

!I(d) Tedrow-Finn _ rticlcs:

u••• '" ...• These articles extend to ",11 offensea
which nre (i) violations of the criminal stctutes, treaties,
or conventions of the United states, (1i) viol~tions of the
crimm,l laws of a st:l.te, Territory, or possE;,ssion of the
United StutbS, where comnitted, or (iii) viol~tions of the
customs or usagos of the navnl service or of the laws of
war. Thvse offenses ~re to be 'defined ~nd punished as
pr~scribod in the U. C. Criminal Cod~ and tile power delegated
to the President •••• ,' by the articles. The Article then
sets forth 11 of the most serious civil crimes or offenses.

"..........
liThe Board agrt:es that thE:: prosL.nt articles

denling with offenses ure inadequate and Dr~ ineptly arranged.
Tho most important deficiencies are:

"(1) There is no specific mtJntion of any
offenses (other than murdEr) which are offonses
the Articles.

"( .. )11. ••••••••••

civil
ninst

•

"(iii) No specific mention is r:':l.Od(.. of offenses
against the criminal l~ws of the United States, its
treaties, or conventions or against th~ laws of war.

"(iv) It is not st!lte.d that violutions of cort<lin
state la~s rnuy also violate the articles as constituting
scandalous conduct or conduct to the prejudice of good
order and discipline •

"( \ ( .)Vi' V1. ••••••••••
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itA nunber of offenses arc defin~d, nnd their
~lernents set forth, in Chapter II of Naval Courts nnd Boards.
SOwC of these definitions have been criticized as inco~plete,

if not partly erroneous, and as being of little help to
c,lurt5 and judge advocates. Much of this critieise is justified.

liThe Board is not disposed to recoIr:nend the
adoption, in toto, of any of the prop{sals ~ich have reen
nade relating to a new article or articles to toke th~ place
of the present Articles covering offenses and punis~~ent.

Hor-ever, cartain features of these prop~sals have great merit
and the Board believes that these featur~s shJuld be incorporated
in any revision of the Articles. Wore sp6cifically. the
Board makes the following comn6nts:

ll(a) It is consider~d ioportant to list specifically
the offenses ag5inst the Articles in a mann6r readily under­
stand5ble to every pt;;rson subject to naval law. The langu'.ge
of most of the present punitive articles sh,uld b~ r6tained,
since it is, in general, satisfactory. A f~ ~f the Articles
are obsolete ~d should not be retained, but the offenses listed
in the other punitive articles are of common occurrence and
are clearly set forth.

"(0) Those civil off",nsl;!s which nfL: r.lcst likely
to occur in the naval service should be specifically stated.
This would correct a serious deficiency of the presen~ Articles,
which make no mention of civil offenses, excep~ ourdur. A
person subject to the Articles who is charged with manslauGhter
will search in vain for any m~ntion of this off~nse in the
present Articles. There is no doubt whntsoev~r that civil
offenses such as manslaughter, rape, larceny, and assault,
are also offenses against the Articlos, but the failure of
the Articles to specifically mention such offenses has be~n

much criticized.

"
IIIn all but one of the proposed revised articlt::s,

the civil offenses which are most likely to occur in the
naval service are ~numerated. Article I(d) of the McGuire
Articles does not mention specific civil ofr~nses, but ref6rs
to offenses against the criminal s~tutes of the United States
or criminal laws of the various states, territories, ~d

possessions. The Tedrow-Finn Article& (Article I(d), follow
the White and Judge Advocatt. General. rticles and list the
more CODmon civil orfens~s. It is believed thnt the McGuiro
dr~ft is objectionable. in tnis respeot, for the same reason
as the present Artieles. Little is done to re~ove this objection
by merely referring to the cri~nal laws and statutes of
various jurisdictions.
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liThe Board believes that the articles proposod
by thu JUdg~ Advocate General, in ooitting mention of
violations of thc criminal laws of the scvcr~l states, is
8'und. Although no gre~t harm would result from including
such n provision, it is believed that the pr~scnt practiae
of regarding them, under CErtain circurestences, as scandulous
conduct or as conduct to the prejudice of good order and
discipline, has merit ~d should be continued. The .\rqy
h~lds that such violations oaYJ but need not, constitute
offenses under A•.7. 96 (the gener -1 article) depending
upon their seriousness and their effect on discipli~e. T?
make all ~iolations of state law ~utocatically offensEs
under the Articles might result in petty ofr~ns~s being
tried in naval cJurts without any real necEssi~ theref~r.

Under tho present practice, offenses against th~ state In~~

(not otherwise offenses against the Articles) arc tried by
naval courts only if the acts which constitute the offenses
~re considered to be scsndalous conduct or to be projudicial
to good ordRr and discipline.

"~h) .......•..

liThe Army cethod is to define offenses and to set
forth the el~mGnts and necessary proof theroof in the Munual
for Courts M~rtiul. The British rollow the sane me~hod in
the M~nual of Uilit~ry L~w. The current navy practice is
along the same lintls. Various sections ;)f Ut"v.. l Courts and
Boards define offensos, their elements, ~nd set forth sample
charges and specifications. Providing the official mAnual
is carofully prepared, ther~ is muoh merit in this practice.
There is no lcga: objection to a statutory provision vmich
states that a certain offense is punishable without der:ning
it. Little is gained by setting forth in the statute 'the
souroes from which definitions of offenses may be obt~ined.

So long as the definitions ~f offansos, the description of
their elements, and the quantum of proof necessary to sustain
a conviction are accurately and clearly dcscrib~d in the
service munulll on naval law, no more should be necessary •••••

liThE; pn:~sent edi tiOD of Navnl Courts and Boards
hus been criticized in respect to its definition of offtnses
in tho Naval Justice Journal. A comparison of Naval Courts
and BJards with th6 M~ual ror Courts-Martial end the British
Manual of Military Law shows the need for complete revision
ot the Naval Courts and Boards. Additional emphasis on the
e!ecents which oust be prescnt t~ constitute particular
offenSEs &nd which ffiust be prcv6d in order to sustain a
conviction is needEd. Some of the sample spocificativns
set forth in the current Naval Courts ~nd Buurds are in~ptly

worded."

Page 261 ff;
naval

Discussion of ~ prop~sal that the jurisdictiJn of
courts martial, in ttm~ of peace, b~ limited to th~
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trial of strictly mili~ry ~frenscs and t~ civil offenses
e~mmittcd outside ~~c continental U. S. Civil offenses
c,~itted within the geographical limits of th6 U. S.
w uld be tried by a civil court. The B~ard rejects the
proposJl ~nd reco~ends t~t ull statutory licitations
as tJ place be eli~r.~ted. even as to curder. In lieu
there:cf, Na.val Courts and BO::l.rds should contain n pr..Jvisi·o
that certain ~es Jf ~rfenscs. therein specified, c~~itted

within tho territori~l jurisdiction of the U. S., shall b~

r~forred t~ trial by a civil cvurt ~hcn Quth rizbd by SecNav.
Such provisijD, h~wevor, is not to be considered as a licitation
JD the jurisdic~ion ,Jf naval courts ~rtinl. The ~dvi8 ry
Cuuncil shJu!d c~nsidor, froc time to tice, what typ~s of cuses
sh~uld be rcfcr"~d t~ civili~ tribun~ls during pence ti~e und
ndvis~ the S~cretary ~cc~rdi~gly. In .~rkin& Jut ~ p~licy ~a

to which cases should be referred, an imp~r~nt cJr.sider~tivn

is th,t if n~val c~urts carti~l are to functi,n well _ ring
war tice they cust acquire experience in bundling seriuus cnses
during pec.ce tiI:le.
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unU ann Code of !.lilttary Justice

Subject: Fr~uds A&sinst the Government, A. W. 94.

I. Ar~y Provisions

1. Articles of .;IlT.

IIi..RT. 94. Frauds Against the Government. -- Any person subject
to military law who makes or causes to be made any claim against
the United States or any officer thereof, knowing such claim to
be false or fraudulent; or

'~iho presents or causes to be pr~sented to ~y person in the
civil or military service thereof. for approval or payment,
any claim IlGainst the United States, or any officer thereof,
knowi. ng such claim to be false or fraudulent; or

I~O enters into b.ny agreement or conspiracy to defraud the
United states by obtaining. or aiding others to obtain, the
allowance or payment of any false or fraudulent claim; or

t~;ho, for the purpose of obtaining, or aiding others to obtain,
the approval, allowance, or payment of any claim against the
United states or against any officer thereof, makes or uses,
or procures, or advises the making or use of, any writing or
other peper knowing the same to contain any false or fraudulent
statemtmts; or

"",iho, for the purpose of obtaining, or aiding others to obtain,
the approval, allow~nce, or payment of any claim against the
United States or uny officer thereof, makes or proour~s, or
advises the making of, any oath to uny fact or to any writing
or other paper knowing such oath to be false; or

'~iho, for the purpose of obtaining, or aiding others to obtain,
the approval, allowance, or payment of any claim against the
United States or any offic~r thereof, forges or counterfeits,
or procures, or advises the forging or counterfeiting of any
signature upon any writing or ath~r paper, cr usos, or procures,
or advises the use of any such signntur~, knowing the same to
~ forged or counterfeited; or

''".."ho, havinG charl;v, possession, custody, or control of any
monEy or oth~r property of the United States, furnished or
intended for th~ military service thereof, knowingly dclivars,
or causes to be delivered, to any person having authority to
receive the same, any amount thereof less than tho t for which
he receives a c~rtifieate or receipt; or

'~Vho, being authorited to make or deliver any paper certifying
the recei?t of any property of th~ United Statos furnished or
intendod for the military servia' thereof, makes or delivers
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to any ?QTSOn such writing, without having full knowledge of
the truth of th~ statements therein contained and with intent
to defraud the United states; or

t"',;1\o steals. embezzles, knowingly and willfully miso.pproprbltes,
appli~s to his O\ln use or b~n~fi~. or wrongfully or kno'ringly
sells or disposes of eny ordnance, arms, equipments. ammunition.
clothing, subsistence stores, money. or oth~r property of the
United States rurnish~d or intended for the military service
thereof; or

1%0 kno'.'iio&ly purch:;..ses or racuives in pI<;dge for ~ny obligation
or indebtedness from ~y soldi~r, orfic~r, or oth~r p~rson ~ho
is Q p~rt of or employed in s"oid forces or st:rvic~, u.ny ordnance,
arms, equipm~nt. &rnDunitioD. clothing, subsistence 5tor~s. or
oth~r property of the U~tcd States, such soldier, offic~r, or
other person not having l~~ful right to s~ll or pledge the s~o;

"Shall, on conviction thereof, be punished by fine or imprisonment,
or by such other punishm~nt as ~ court~martinl may adjudge, or
by any or all of snid pennlties. And if ~y person, being guilty
of any of the offenses aforesaid ~hil~ in thb milit~ry service
of th8 United States, receives his discharg~ or is dismissed
from th~ service, he shall continue to b~ liable to be arrested
and held for trial and sentence by a court-m~rtial in the sume
manner und to the sume extent as if he had not rec~ived such
discharge nor b~bn dismissed. And if ~ offic~r, being guilty,
while in the milit~ry sbrvice of the United Stutes. of embezzlemEnt
of ration savings, post exchange, company, or other like funds,
or of embezzlement of money or other property intrusted to his
charge by an enlisted m~n or m~n. rec~iveB his discharge; or is
dismissed, or is dropped from the rolls. he s~~ll continue to
be licble to be arrested nnd held for tri~l and s£ntence by a
court-murtiul in the sane m~nner ~nd to the Sdm6 extent as if
ho hud not been so discharged, dismissed, or dropped from the
rolls."

2. Manu~l for Courts-M2.rtial.

'IPur. 150. NINETY-FOURTH ARTICLE OF •.AR.

"0.. !JAKING OR ChUSING TO BE M.l.DE A Fn,LSE OR FRnUDULENT
CLl\IM.

"Discussion.-- U~king e claim is u distinct act
from presenting it .•••.•••••

".1.D instc.Dcc of reking 0. false claim ~·lOuld be where
an officer ~ving u claim rEspecting property lost in
the milit~ry servic6 knowingly includes o.rticles that
w~re not in fact lost end submits such claim to his
co~ding offic6r for the aotion of the board••••••••
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lib. PRES~TIllG OR CJ.~USING TO BE PRESENTED FOR JJ>PROVuL
OR P.-.Y11b!IT '. F.J.SE OR FRAUDULENT C1..l~IM.

IID150U6Sioo.-_ •.••.•.•••

"Presc.ot.ing to 11 rHlyr.J.=:lster 0. false finnl stc..tem€.nt,
knowing it to be ruls~. is ~n ox~mplo of the offense
undtr discussion .•••••.•..•

"h. u..KI:m OR DELP'w".lNG hECEIPT .ITHOUT B.n.VIlIG FULL
i\l'O.•1£DGE TitS THE s......E. IS TRUE.

llDiscussion••.....•.. If. with 10tl:-ot to dcfr:.:.ud
tht.: United St.:.'Ct;S, h.; siGDs thl". ?~pcr .lithout such
knowlcdgfj, he is guilty of viol~tion of this cl~use

of the ~rticlc; ~nd signing th~ ?_p~r without such
kno~ledge is prima f~cie ~vid(.ncc of such intent••••.•

"i. STEnLING. UJBEZZL3..711T. L:Is...P::R.OPRL.TION, S.aLE, ETC ••
OF l.!ILIT. ..RY PROP~'ITY OR UJNEY.

IIDiscussion.-- •••••••...

ll~is~pproprilltingmenns devoting to o.n unc.uthorizE:d
purpose. ~iBapp1ic~tion is whero such purpose is for
the p~rtyls own us~ or benufit. The misnpproprint1on
of the property or money need not be for tho b~nef1t

of the ~ccused; •••..••••. II

See MCM, Par. 150, for definitions nnd discussion of
other offonses listE:d in Jl, .... 94.

3. Public Law 759--80th Congress, Chapter 62b--2D Session.

IISEe. 237. hrticle 94 is DJIlended to read us follows:

'J.RT. 94. FR.&UDS .•G••IllST THE GOV!:JU1~IT. -- ;>Jr;f person
subject to roili t!\ry 1l:1.\-,' \,ho m....kes or c...uscs to be mnde any
cl~im ~guinst the United Stutes or any ofticer thcroof,
knowing such cl~im to be false or frnudul~ntj or

' .•bo presl::1nts or causes to be presented to any person
in the civil or milit~ry s~rvice thbreof, for approvul or
payrn~nt. any c1:lim against the United Statbs, or any officer
thereof. knowing such claim to be false or fraudulLot; or

t ;"ho (;nters into ::...ny agrel:.mcnt or conspiracy to dbfraud
the United States by obtaining, or aiding others to obtain,
the allou~nc~ or p~yoent of ~y fals~ or fr~udulcnt cl~iQ; or

'".,no, for the purpose of obbining, or aiding others to
obtain, the ~pproval, allowance, or p~ymcnt of any claim
against tha United States or Qg~i~st any officer thereof, makes
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or uses, or procures, or advises the making or use of, any
wri ting or other paper knowing the same to contain any false
or fraudulent statements; or

'l1ho, for the purpose of obtaining, or aiding others to
obtain, the approval, ~llowsnce, or payment of any claim against
the United States or any officer thereof, makes or procures, or
advises the making of, any oath to any fact or to b.ny writing
or other paper kno~ring such o~th to be f~lse; or

t-:-.bo, for tl-.e purpose of ob1;.l..l.ining, or aiding others to
ob~~in, the 8?proval, allowance, or pn~ent of ~ny cl~im against
the lini ted Stctes or :my officer thereof, forges or counterfeits,
or procures, or advises ~~e forging or counterfeiting of nny
signature upon any writing or other p~per, or uses, or procures,
or advises the use of any such signature, knowing the s~me to
be forged or counterfeited; or

I.lbo, having charge, possession, custody, or control of
any money or other property of the United States, furnished or
intended for the military service thereof, knowingly delivers,
or cnuses to be delivered. to any person having authority to
receive th~ snme, any amount th~reof less thnn th~t for which
ho receives a certif1c~te or receipt; or

'ribo, being authorized to m~ke or deliver any p~per

c~rtifyinb the receipt of any property of tho United States
furnish~d or int~nded for the milit~ry service thereof, makes
or delivors to any person such writing, without buving full
knowl~dge of tho truth of the stntbm~nts th~rein contained
and with intent to defraud the Unitod Statos; or

'Who steals, embezzles, knowingly nnd willfully
misappropriatbs, applies to his own use or b~nefit, or wrongfully
or knowingly sells or disposes of any ordnance, arms, equipment
ammunition, clothing, subsistunce stores, money, or other
property of tho United States furnished or int~ndcd for the
military B~rvicc thereof: Provided, Th3t any porson, subject
to military law, who co~its larceny or embezzlement with respect
to property of the United States, furnished or intended for
th~ military servicv th~rEof, or with respect to other property
within the purview of this article, stenls said property within
tho meaning of this &rticl~; or

1~~O knowingly purcheses or r~c~iv0s in pledgo for ~ny

obligation or indubtedness from any soldiEr, officer, or other
person who is a p~rt of or e~ployed in s~id forc~s or s~rvice,

any ordnance, arms, equipcent, ~~unition, clothing, subsistence
stores, or other property of the Unit~d Stnt..,s, such soldier,
officdr, or other person not having l~~ful right to sellar
pledge the B~me; or
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'~iho enters into uny agreement or conspires to commit
lOY of the offbDS6S ~foresaid;

'Shall, on eonviction th~reor, be punished by finL or
irnpriBon~ent, or by such other punishment DS a court ~rtial

~y ndjudg~, or by nny or lUI of said penalties. If any
p~rson. being guilty of ~y of th& offbns~s nfor~snid or who
8t~~ls or fails properly to account for &oy money or other
property held in trust by him for enlisted persons or as its
official custodi~n while in the oilit~ry s~rvice of the United
States, r~ceiv~s his disch~rg~ or is dismissed or otherwise
scp~ratod from the s~rvic~, he s~ll continue to be li~ble to
b~ ~rr~s~d ~nd held for tri~l ~d s~ntcnc~ by ~ court martinI
in the S~~ ~nncr ~d to the s~c cxt~nt ~s if he bed not
bc..n so 8cp~r..... ted therefrom.' II

II. ~j~~J Provisions

1. Articles for the Govurllmcnt of the NQvy.

" J'iRT. 14. Pl:rsons to whom applicc,bll<.-- Fin" a.nd imprisonment
or such oth0r punishm~nt as ~ court m~rti~l may adjudge, sh~ll

be inflictod upon any person in thE naval service of the UnitEd
Sto.tes--

"First (Pres~nting false claims) .-- ;fuo prcs~nts or
caus~s to be presented to any person in the civil, milit~ry,

or n,lvul sl.rvice thereof, for approval or p~yment, ~my claim
against th6 United states or any officer thereof, knOWing such
clcim to be false or fraudulent; or

"Second (.t\grcement to obtain pnym~nt of false clo.ims).-­
\iho enters into tU1y ~greernent or conspiracy to defraud the
Unitud States by obt~ining, or ~iding othErs to obtain, the
allownncc or payment of any false or fraudulent claim; or

lIThird (Fo.lse papcr).-- "ho, for the purpostl of obt.:lining,
or aiding others to obtain, the approval, allo~~nce, or payment
of ~ny claim against the United States or against any officer
thcroof, m~k~s or uses, or procures or advis~s th~ making or
us~ of, any writing, or other paper, knouing the s~m~ to contain
cny fulsc or fraudulent statem~nt; or

lIFourth (Perjury) •__ lmo, for th\.. purpose of obtaining,
or aiding oth6rs to obtain, the approvul, cJ.lowhncc, or pe.yrJ.ent
of my claie :J.gc.inst the United States or ~ny officer thereof,
makes, or procures or advises the caking of, any oath to any
f~ct or to ~ny writing or other p~p6r, knowing such outh to
be falsei or

"Fifth (Forgery).-... ",mo, for tht;: purpose of obtaining,
or aiding others to obtain, the npprov:J1, ello'~nce, or peyment
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UniforM Code of r'Uitary .Justice

Subject: General Punitive Articles

1. Ar3.V Provisions

1. Articles of ':ar

II A:rI'. 95. Conduct t.:nbeco;:":i...lg an Officer "roc. Gentl~:n.an.­

An:· of .:~ice:r or cadet Y;ho is convicted of conduct unbecOlJi.'"lg
an officer and a gentlenan shall ?e jisr.~ssed rro~ the service.

Note: "Offenses un~er A. 1. 95 and A. \/. 9')'are not the
sa~e, nor established by the sane evi~ance, the foroer
bein!; a~plicable to officers and cadets; .r.~ the convic­
tion of nn officer under both articles on the same facts
held not illegal as placi~ hLn trice in jeopard:t for the
same offense. kcRae v. Hen!<es, 273 Fe~. lOB.) (Dl,::.
J.A.G. 1122, ~. 116.)11

"ART. 96; General Article.-Tho 1l[h not r..entioned in these
articles, all disorders ~nd nec.lects to the prejudice of fOod
order anJ r.ilit;·ry disci?line, .,,11 conduct of a nature to
bring discredit upon the military service, and all cr~~s or
offenses not capital, of ,~ich persons subject to military lmv
may be guilty, shlll be taken cogni3ance of by a general or
sp,~cial or summary court-martial, accorcing to the na.ture
and degree of the offense, and punished at the discretion of
such court. 11

., 2. La!1unl for Courts-;fartial

, Par. ::"5l.
An Officer

"Ni!1eth-Fifth Article
and a Gentl~man.

of lar. Conduct Unbecoming

(

\

'.•

"DiscU5sion.--The conduct cont ~n:Jkted is action or behavior
in an official capacity ,:.hich, in dishonoring or disgracing tre
individual as an Qfiicer, seriously conpromises his character
and stmdine as a gentleman, or action or behavior in an un­
official or private capacit~ ~mich, in dishonorinG Or dis:racing
th~ indivif.ual p(!rSonall~T as a ~o:lntle:'tan, se;;-iousl:.r con:;>roMises
his position as an officer and. exhibits hi.r.t as r.orally un' ortt>.y
to renain a ncfflber of the honorable rof059ioo or e~s.

rrThere are c~rtai.n moral attri~ut2s co::-..'100 to th~ ideal
officer '.0:" th_ pcrf(;c7. g~-,ntlcllan, lac:< of '-hich 1.s indicated
b" ."ets of disho:lcst;r or unf,1.ir dcaline, of indecency or indecor~,

or of l:nrlcssness, injustice, or crulty. Not ever;; or.e is or can
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be expcct~d to meet ideal standards or to ooss~ss th~ attri­
but.:::s in the .::x.aet. d~grcc demanded by the standards of his
0'" tL.-,c; but thar..:.: is a li..r.'it of tol.::lrance bela" Y'hich the
individual standards L, th~sc r~sp_cts 01 ~n ~fficcr or cad~t

call not fall l"i.tr.out his b..:ing r.orally unfit to be ~_"t officer
or cadet or to b,J consid"rcd a g",ntlcran. '!his articl~ con-
t ..:-:platcs such concuc~ b:' an o;'"~iccr or c3d.:t i1hicr, , takL,g
all th~ circ1l....'"1Stanccs into consid'.:1ratiol"l, sltisfactorily ShO"fS

such ooral ur.fitnoss.

IIThis article in.cll1dcs acts i8d... pv.nishabl.. b'T w:r other
1rticlc of ar, p~oviccd such acts ar.~unt to cond~ct ~'lb,JcorCL"tg

an offic~r ~~~ a g.:::ntlcnan; thus, an of~iccr "nO c[ID.::zzlcs
uilitar~' !" )crt:; violatos botil this Cnr' th .. rrccudi.'1g article.

"Instane~s of violstion of this articl..:: arc:

'q::n"·riile1y.:a.:cing 2. false official statement; dishonorable:
ncGl....et to ;;ay debts; opcni.ne a''.(\ r':.h1.'·iW .cmothcr's :..::ttcrs
~'rithout authority; ~·iving a ehcck ('Ill a ban':; \:h.)r.. h_ knors
or roo.sonably s\"ould 1<00'" th~N arc no funds to ·;<::;t it, :lnd
l~thout int0nding that thcre should bc' usinp insulting or
defamatory lan~uag0 to an0t~~r offic~r in his pr.s_ncc, or
about him to oth~r military [LT'SOnS; b~ing erossly drunk
ani. cons~icuo\lsly disord~rl~T in a public pl:-.ce; public
associatior. '.lith notorious rJI'Ostitutcs; CI"U"l troatn"nt of
solrli ;rs: cor.!lutting or att::r.i. ~tinG to COf!lr.i.it i" crin:..: involving
nOT'C'.l turpitude' failing 'Qthout <l eood C3.u,J to support his
far.lil:.r.

"PMOf .--(a) Tha.t th.: ~.ccust.:d diu or omitted to do the
acts, uS all gcd: ,~,nd (b) tho..; circL:..~.stanccs, int.:::nt, motivo,
etc., as s~ciri,:;d.rr

Par. 10)a. An effie.:r convict~d under A.~" 95 ~lon~ must only
bo sunt~necd to disMissal and nothinc morc:.

Per. 152 lltJin~ty-SL--dh Article o~ l[lr.

"a. Di.3ord:~!"s 'nct L'ceLcts to the PrJjudicc of Good Ord~r :'.nd
!'ilita.r:,' Disei..,lln,_.

IlDisc··ssion.-Thc disorc.urs ':nd n ....!."cts include :.11
.:tcts or on.h;sio~s to the ,)1' judie,; of good ord.~r <:no rilit."'ry
disci~linc not .,~c punish.:'..bL.. b~' ·•..rw of th.;l ;"':"cecciI"lr JrtieLs.

IIBy t~.:: tom Ito th_ :'lr .judice', tc., is to be cl"Ht...:=rstood
dir...:ctl:: I1r~juciicia1, not indir~ctlj' or r ...!lPt.31~", n .... r 1:,'. An
irrJ ulcr or ~nropcr act on th.: ~rt of .\fi officer or soldi~r
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c:~n sc-:rc",ly be cO:lc~ivcd which r:J1ly not D.::l rcgarc.cd as in
Boca indir~ct or rcnotc s~nso prJjudicing military discipline;
out it is h3rdly to b~ sU0pos",d th~t ~h~ article cont",mplat.,;d
such di3t~t cfi'..;lcts, :md the $,"'.1:1C is, th~roforcJ confined
'too ces.-;s in ,"meh the o:r..::juQc,,:,: is rc".son.~bl·· direct "md
p'11""blc. C- 'inthro)).

nlnst".nC(lS of such disord....:rs ?~"1d n,. 1...::ct3 in th~ c~sc of
offic~rs ,r~: DisobQJi~ncG of standing orders or of th~ orders
of ~n offic~~ °n...:n the ofr~ns~ is not ch~rgJ,blo und~r a specific
~rticlc; ::tllo-,:ing .-: soldi~r to go on dut~~ :moi."i.n& hi..M to b J

d~:; r...:ndc~ing hi:.~~lf unfit ~O~ dut~ by cxc~ssivc us...: of
intoxic~ts or dru.::,s; drunk:mn.Jss.

"Ins"anc...,s of such ,..asordurs ....nd nCG1-.lcts in the e..-"\s...:.s of
nlisted 1:1 ..0 ~rc: F:lilinS to -<iJpl.:r.r on duty ith a proper

uniforr.!.; :\'jX)rl':"i!'"~[; 'ith -~ir-:':r c~ot.:li'1&; l.lllin..;..:rino::; abusing
public ~nir.-:s; car~l~ss disct~rg~ of fir~arfflS; personating
an offic~r; ::al~in~· fals..::l st,-teIC5..!nts to ::m officer L'1 Ng:-:rd
to nntt~rs of duty.

IlAmont=' th.... disorders h.,;rcin IrLldc punishabl>J is the
f. ~.udul:mt ~nli5t-l:Jnt cont~nplatcd b~' A.,{. 28, which di.ff-:lrs
from fr:".udul:nt enlistment under A.~'1. 54 in th ...t th..: clelilcnt
of tho r...:c(;i!'t of payor allorranccs is not rrvs~nt. The f.":!'ct
thnt at too tiI);} of the al10gl.:d frnuduLnt enlistment the
accused was s~rving in a prior cnlistncnt from .mich he had
not b~an disch~rg0d ~~y be proved, prima facic, hy introducing
"l.uthcnticrtt,1d records of ~ torm~r un·,Xj")lrcd enlistment. If
tho p~riod of the ?rior cnlistm~nt h~s clnpsoc, the f~ct that
ther.:: l'J,"'.S no cli.schargc frOM his form.,;;r ..:nlistm"nt Illi'ly bo
orov..:d, pri..ma. facio, by th0 c0rtific-.tc of The Adjutant General
or on,) of his assist~nts t~~t the til,s 'lna rccorns of the
offico of Tho Adjuumt ("t-.:!1.:r::l cont"ln no r..:cord of the discha.rg<J
of th.:1 accused from such cnlistr;pnt.

llFor "roof of fr::ludul.mt cnlistr.Kmt under A.• '. 54, S<.lC
129 (Proof).

"Proof.-(:l) That th..-.:. accused did or f:'\ilcd to do the
tl.cts sJ:X: cifil.ld; 'lnd (b) t~ circunstanc~s, ..tc., .1.S SPJ cllied.

lib. Conduct of a !latur,,} to Bring Discrvdit U,on th.J !:ilit......ry
S.. rvicc .

IlDiscussiot:.- ' Discr;)dit' 3.S h,rc used I••'::·'ns 'to injure
th.. r put~ti0~ of. 1 Inst~.nccs of such conduct on the ~~rt
of pcrs::ms slJ.bjl.:ct to nilitary L~l' may includl.: acts in viob.tio:'!
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of local law corlmitted under such circunstances as to bring
discr~dit upon the oilitary s~rvice. So also is punishable
under this clause any discreditable conduct not elsewhere
rJade punishable by any specific Article of Yar or by one of
the other clauses of A.H. 95.

"If an officer or soldier bj- his con";'uct in incurrin,8 pri­
vate indebtejness or b~ his at~itude toTIard it or his creditor
thereafter r::.fLcts discredit u n the service to '!hich he
belones, he should be brought -::'0 trial for his rUsconduct.
He should not be brought to trial u....Lless, in the opinion of
the Military authorities, the facts snd latl are undisputed
am! there anooars to be no legal or equitable counterclaim
or s",t-off that ",.ay be urGed by the officer or soldier. The
Military autho~ities VQll not attempt to discipline officers
and soldiers for r"'ilure to ~y dis~uted priviite indebtedness
or claims, that is, "nere there appears to be a genuine dis­
pute as to the facts or the law. An officer'may be tried for
this offense under either A.:1. 95 or A.I". 96, as the circum­
stances may \'arrant.

IlOne object of including this phrase in the general ar-ticle
was to ma~:e military offenses those acts or omissions of Ntired
soldiers tnich were not elsewhere r.~de punishable by the
Articles of ','Jar but \'·111ch arc of a nature to bring discredit
on the service, such as failure to pay debts,

"proof.--(a)
acts alleged; and

That the accused did'or fa.iled to do the
(b) the circur,..~tances, etc., as specified.

•

"c. Crimes or Offenses not CapitaL

IIDiscussion.--The crines referred to in this article
embrace those criMes, not capital and not 17l.ade punishable by
another Article of 12r, hich arc co~~tt~d i~ violation of
public law as oniorced by the civil 'O\'i)r. The 'public la\'ll
here in contemplation includes th~t cnacted by Congress or
under the authorit~r of ConGress. For ew.rnpl-J, it i",cludes
(but only as to viol:ttions ~-.'ithin their rasp cti'le jurisdic­
tions) the Code of the District of Colu:nbin., l.nd the 1a\iS
of the several Territories and ;x:>sscssions of the Unitcd .
States. A p-:.:-son subject to r.rilitary law cannot, hO~/cvor,

be pros...cutcd under this claus.J of the article for an act
don~ in a St~te, Tcr~itol;r, or possession ,hich is not a crime
in that jl.:!isdiction, :"".crcly becausc the sanJ act ~'Ould r.ave
exposed him to a crininal prosecution in a civil court of the
District of Colurabia had he Gone tm act ~i.thin th jursidic­
tion of such court. But such act, of course, ;"li.eht in a proper
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case be made the basis of a prosecution under onc'of the
other cl'lusCS of this article as being a disorder, a n:!glcct,
or conduct of a nature to brir..[; r!iscrodit upon the nilit'lrY
s~rvicc.

IIAnor.... th.; cri:l'::s ruf::-:rr::d to in this article na~,· be those
off":"~ ~s cr.....at..:d. b:r stat:ltc and giv",n ne.: lQ."'th~rcin ". hioh names
arc also found in oth.::r Articl....s of ':ar giv\,ln to off·.nscs
which hav.J essentially diff::r~!",t .::l'::r.l.::nts. For ;':Y..:l;J;'ll..• , in
soc. 117 of the Scrviccm,;.;n's-Dc~ndcntsAllowanc:: Act of
Juno 23, 1942 (56 S:..at. 385), a false stnt.J:_:lt is d.::013.1"Od
to b.,j :.-crjury under certain circumst-:nccs ;>lthoue.h not mdc
under o<!.th. 'nds p:rjury, hou,Jvcr, is nor. th~ p.::rju.r~r C:c­
nounc...:d by A•.f. 93. Th(:rcforc, the perjury defined by" the
act is chargcabl..... u.......ri.Jr ;\.:!. 96.

1150 also section 90 of the Fcd~ral ? ,nal Code of 1910
r>rovidcs th<::.t a failure by a.., offic~r to :r.mdcr .!lccounts for
public noncy ~cciv,;)d by hi.r.l un1-.:ss authorizccl. to rctRin it
as salary, :mY, or cnolumcnt is -..'1 ..:lmbczzl"':B.::lnt of 5uch fun1s.
Such an cmbczzlc~_nt, not boing rnthin th~ general defL"ition
of embezzler.'. nt as the term is used in A,H. 93 and A."T. 94,
would be charg~ablo under the general articlo.

lIThe ulcmcnts of sam>:: of til..;; C!1Or.... CO!i1lIl.on crm\,;s that arc
chargeable <1.3 crir.~s ~ldor this article if 'committed in
violation of public law as ~nforccd by the civil ;"ovlcr \"i11
no'.'1 be discussed. . ..... 11

llDisucssion.-,'..11 attompt to con':\it a crime is an act dono
'°ri.til intent to coornit that particular crioJ, and forming ?art
of a s~rics of acts ,mich ,~ll ap'ar....ntly, if not int\,;rru~tcd

by ci:rci.4-nstcnccs indcpcnd.~nt of th.::; do..:-r's ',i.ll, Nsult in its
actual conmission. (Clarlc)

II An intent to comit '1 crime not aCCOI1;1anie,;d by an ov\,;rt
act to cm-"y out the int\..:nt docs not constitute an att.::mpt.
For ~ pIe, a purchase of ..latches with intent to bum a
hayst.:.ck is not an attc::.pt. But it is <lI1 attempt \·TI.- ro the
haystack is actually set on fi~, ~v.... n though it ~y be
i..Jif:lcdiBt('ly put ont by rain, blo',n out b~l th..:: '·.--ind, or othcr­
"lise ·'xtinf;uishcd, "<1.th only i..r.un:lt...:rial dar.lB.g-J to tm hay.
It is not ~~ ~tt~;.o/t 'ihorc if ~vcry act intended by accused
weT(: co~plot~d there .uuld leb~lly b .... no criL~, ·v...:n though
th" a.ccused nay at th:: ti..r'c bolieve,; he is coO"ittine; such c..r-i.r.lc:.
Thuz, to shoot at a log bclbvinb it to b,J '1.:m l'Ould not b,;:
an attcrn,t to ourder.
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llSoliciting anoth:lr to cozrmit a cri..nl:l is not an attempt!
nor is m~rc preparation to do a criminal act.

IlIf an attt..mpt is includ~d in the off.::lnsc ch~_rgcd it ;.ray
be found as a lcsssr included off~ns~ in violation of A.~. 96.
HO':l,,;VCT, if ::Juch attCI:'.pt is d....nounccd by SOr:lC specific article
it should tx.. found un(;'cr that articll.:.

'l?roof. -(3) Th:.t th= accused comitted an ov·.rt act t:hich
if not L"tcrrupt~c by circu!lst::.nccs ind~ponc_,-nt of the do.:.;r IS

,-ill luul.d hav..... Nsult..:::d in too cemission of the off,mse, ~s

al1..:g<Jd; (b) th'J.t til... accus~d L.,t)ndcc!. to cor..r:rit ":.h....t p~.rticular

offense (this ~~y us~lly be sho\~ by tho facts ind circur$tanccs
surroundinG: the act): 3.11d (c) t~ appaNnt possibility of com­
mitting th... ff,:msc in the nann...:r inrticato::d. lI

Per. 104c. HaxirUl!!l pW1ish.·n..,:;nts. or:: .ms(:s not provided for
:lTe punishable as authoriz-.ld b~r st.. tute or by tho custom of
tho service or by analagous off~ns~s.

3. other Intwrp~tation

(a) Violations of Federal Laws

The "crirrvs or offenses not cp.pit~.P referred to in
Article of :,1ar 96 of 'which courts-tI\3.rtial roy take.. coeniznnco
arc 1ir.litcd to those cmrmitted in violation of a F.:c1...,;ral
lai'l in force wlul''''; the act is coJTrnittcd. The :'lentioned
str>.tut;JS (F ,'",r;ll statutes on statut0ry rape, adultery, and
fOl'nic',tion) do not appl~~ to off -,nsas cOl:imitt..:d within the
territorial jurisdiction of a state. 4 Bull. JAG 13, J~n. 1945.

The Article ~:,prcssly excludes frof,1 tip ,jurisdiction of
courts-~rti3.l all cn?ital crir.~5 of nilit~ry ,orsonncl. The
exclusion b~ing absolute, the capit~l crlnc, howev~r, n~~rly

it may havc affected the disci::>lin.:= of tho so.;rvice, cannot
be nny mor~ lcg~lly ndjudicnt~d ~dir~-£~ th~n SLircctly.
'inthrop, "ilitary Law a.,d Pr...:cod,::mts, \1920 R3 rint) p. 723.

llAccused w~s found guilty of conspir:lc~' to eng.... g... in
certain :lets, 1ov01vi:1[: the failure to o~y '!. standing order
of the th~ t .r, in violation of A:'I. 96. The d... f ..nsc moved
to cisfliss the Specification, cont~n~ing th~t cons~ir~cy is
a CO!'\."1.on law off,:mse ?.nd th.,t since the United States h"ls
no e.:tnl"::on IT jurisdiction, it l':".ust !;)c shown thr.t the parti­
culnr conspiracy all~ecd is denounc~d by 3. F':=~Jral st3tute.
H~ld: Undot th~'~ov~sions of s~c. 37, Fcdur~1 Crimin?l Code
(18 U. S. C. 88), a conspir~cy ~gainst the United St~t~s is
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cstablisrod !"'hcrc the obj.::ct of an unla"ful agrcl..l!l.:lnt ;-,'M

th~ comniszion of SO~ offense a air-at the United Stat~s

or the doing of SOJ"1C act cadc an off_nac b~ the la'~'S of the
United States. Sinc~ the failure to obe:y a la''i'ul sta11ding
ord...:r cor.stitut..:s em offense af,ainst tj),) 'Jnit.:d States l:ithin
the scope of J.. .. l. 96~ it follOl'l'S that a cons,iracy tc vio~at~

silch :m ord.:..r f'\115 ti.thin th,; scopcl of t!lC Ft.dcral CrinL"1al
Code ?rovisions dcnouncip~ cor.spiraci~s to cor-mit an off~nsc

a.:;ainst the l'nit::ld .:3tat0s. 11 5 Bull. J:'G 340, :Iov-t:cc. 1946.

"otc: 'rnc ;!:love sc:::r:ls 'to sho'" the onl:,' basis for the trill
of co~spiraci~s by courts-~rti~~s; h~'~v~r, conparc
the f ,110'.:i..ng rhich is prob3bl:.' ov.:-rrul...:d b~r the abov.::

liThe specification charg... s a cons'"lir1.cy r.o co:rrnit theft
and robber". It al1....ges no overt act, he'" .!v.::.r, and this
or:lission, if the: sJX.:cification '1': ;"- laid undor s<.:ction 37,
F~dorsl Penal Code (35 Stpt. 1096), v~uld b~ fatal, But the
sjX:cification need not have bc~n, and apiJarcntly \'las not, 50

laid, Conspiracy is also a coonor.-l~TI crir.w, and diff~rs

f ..om the cri.:'1C defi:lLd by suction 37, supr.;'lJ in thv vcr~r

~.'l.t"rio3.1 fact that an overt co.ct is not N('luir~c\ to b", ... ithcr
all..:[;od or praYed; th.:l.t crin.: c;d.sts in t:1C Dist:-ict of
C01unbia and is :'-l1mishablc by th ... code thereof. TolO s:;x.:ci­
fication contains ..:::vcr:rthine; n~ccssar:r to ch1.rr:..: that crino
and must b-J uphl.:ld accordingly, C.: . 112560, 120543 (1918).11
Die. a?~ J~G (1912-40) P. 351.

(C.;', 120543 l'~as hJ1d at Canp Travis, T0AD.S)
"Accus"d,'u soldier, uo.s ch"l.:"gcd 'lith lw.vin:" coc....ino in

!lis '1oss(Jssion, in violation of s{,:ction 8, Ch~ptcr I, of the
act of D"'!c.::mbcr 17, 1911" cOr:'Jnonly knQ\m as ti"lo Hr.,;"rison Anti­
narcotic Act, th.:: evidence sho·,-d.nS that hI! lVld a small quantity
of th, drug in his poss~ssion for his porson~l US3. Th~ scc­
tion. of th-.: act r.S..:rrcc to i\ppli~s onl~r l:.o p.:!Tsons ruquir.:..d
~y tl;.:: :let to rcgio;:t ... r, and the :}Qss~s;Jion o~' ::. sr.,-~ll ':ll:lount of

drug by 3 person not rcc::nircd to r-::e:i.st..,;r, r-uch as accus..,d
in this eas~, QO~S not constitute ~ viol~tion of th.:.. act
('J.S. v. Ji..f.'I Fm..::r ':oY,'225 Fe(1. 1003,241 '1.5, 39l). Such
~oss 'ssion is, hOl ":VCT, plUlishablt: as a viol',tion of A. n. 96
(p1r. 4., G. 0, '"'5, " D., 1918); <'_nj plUlish", nt is li..'rit~d to
dish mor~bl. disc:1arsc, total forfcitur~'s, ;".nr! confinlJrncnt
:it .,....rd I-t-l)~' for on;.;: ·",,;:'.r (th: -,,~Xi:1U:-l pu."li::3h:.l~nt under the
Zx~cutivv 0~0~r of D~c ...ob..:r 10, 1920, fo~ th~ of: nsc of int~o­

cueing ;"~ habit-for.::i'l~ dru[. into cOl • .<'md, qu""rt... rs, ....tc.) in
n "l~ee other thm !,;)nit~nti;;.ry. C:'. 156131. (1923). II

Die. O? JA- (1912-4J) ~. 361.
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.lot...:· The above 0pl.nl.on is cited to shoH that "!.lthough
."l.n off..;nsc :Ja:' w tried ::'$ "'. viol-"..tion of a fcch;ra.l.
ot;.tute J th~ accus..:d r.~3Y be convicted of conduct
to the ;Jrcjudicc of good ordor and conduct.

(b) Viob.tions of S~~t'"' Lai;s

The tL:st to be applied ifl dctcr~ing ~'h0thcr tho;;: act
is "!on afLnse is \'h~thcr it is .... violation of .\.1/. 96 -md
not i11cth.::r it viol:1t.:d '1 stelt.... s~tuto. iIo~' do\:!s the
st~t~ statute control th~ r.R~.~~ ,unishrnc~t th~t ~,y be
L.""tpos:::d. 48111l. JAG 3L~, Au....orust 1945.

~lu viol~tion of a Stat l~~ is not n_ccss~ri17 3 via­
lilt ion of an Article of 'far Wll..::ss th..::.. .3.cts . 'hich constitute
the off:..nsc under St--:tc l~' -.lOul:1 1.1so co'l.stituto ~n offense
under th~ Articles of ':~r rc6arctlus~ of th~ Statu st~tute.

3 Bull. ,TAG 346, Au~ust 1944.

e 4. U.S. Crirr.i."131 Code

"Conspirir.g to commit offense ag<'.inst tl'N IJnit~d St."',t",s.­
If two or more p"rsor,s conspire e:it.her to conmit any eff ;nse
s~~inst the Unit0d States, or to defraud the Unit~d States in
any lMlU1.:Jr or for any purpose, :md one or more of such parti~s

d~ ~~y ~ct to cff~ct th~ obj~ct of the cons~iracy, oach of thu
tv:o p'lrti;)3 to such conspiracy shall be f i:1od not norc thc.n·
to..;n thousand dollars, or hnprisoncd not maN th!ln t:ro years,
or both. " 18 H.S.C. ea.

IIPrincipo.ls.- h00vcr directly com.its any :lct constituting
'ln offense defined in l.ny'let'r of tho Unit~,d Sto.tt..:s, or aids,
~bcts, counsels, conrnands, induccs, or ~rocur~s its co(nission,
is a ~rincip~l.tr 18 U.S.C. 550.

(Th~S3 t:ro ~t~tut~s ~r~ also ~rrlic~bl~ to the N~vy).

Thi) above provisions h3Vu been aJn.:lnd... d oJ" th.:: n..::w
Crininal Codc'

•
Il§ 371. Cons!Jir:lcy to cOnJait offnse or to dofr....ud United St-ct...:lS

!II! two or r::Lorc p:::--sons conspiro either to COf!i:1it ti.'1.y

off~nse a[~inst th~ Unit~d St.t~s, 0:" to dcfr~ud ~hc United
St~t~s, or ~y a&~~cy th~rcof in any m~cr or for any 9urposc,
"lnd OOO.! or ncr... :)f such ~cr90,ls do an:" Poct to .... ff.::ct th~ obj.:ct
of the cons:'lir~cy, c,1.ch shJ.11 be fi.'·wd not mor.. th-m C,10,OOO
or i.~~rison_d not ~or... th~~ riv~ yc~rs, or both.

nIf', hO;'~ver, the off.:lns.3, the corrmission of ,tlich is the
object ,.,f the cons..,ir~cy, is a r.rl.sd..mcA,nor only, th.:: ptL.'lishmcnt

•



A.VI. 95,96

P. 9

for such cons~ir~cy shall not exceed tn3 ~~ximum punishr.cnt
nrovidcd for such misdemeanor." 18 U.S.C. 371 (1948).

II~ ~. Princip:lis

II Ca) ';noc\'~r co::Jni.ts ~ ::>ff....nsa -:.g.1.inst the United St:'.t.::s,
or aids, abets, counsels, co=rr~l1d.s, induc~sJ or procures its
coa,issio;,\, is n "Tir.ci;:nl.

" (b)
~rfQr~d

is ~lso c

",..ocv.::r cnU5~S 3.>1 ct to b.... done,
b;' hi..!: ,.·ould ~c ">.n off-:lnsc ').f;'lList
T'wL'1ci ..... l ~.nd ,wlisk.bL:= ..... 5 such. II

,"hich if r.ir.::ct17
th.... u~itcd St~tcs,

18 .S.C. 2 (1948).

5. Public L-'-: 759-80th COnf:r...ss, Cropt..1r 625-2D 3":::;5100

lIo Ch·"'.11r-O.

II. U:"V'f Pr::>,::isio_~~

e 1. Articles for the Govcrnrn,:.nt of the !hvy

tl\RT. 22 (a) Off.:ns:os not spocificd.-All offoI".50s conr..i.ttcd
by persons belonging to the N-.....vy which arc not sp...,cifiud in
the foregoing n.rticl;Js sh'lll be punished '1.5 '"'. court l"t".rtia.l
r.l.f\}" direct 11

n AnT. B. Pcr.:Jons to ''hoo ap:Jlicablc. --Such punishment .::.s <!.

court ~~rtif\l oay a~judge nkiy be inflict~d on ~ny person in
tho :lnvy--

"First (Scando..lous conduct) .--'/ho is f,Uilty of profane
s\'/a:,ring, falsi.)hood, drunkone:s5, g:~.I1.blin""J fr:'\ud, theft,
or .'1oy other sc.:'.ndo..lous conduct t~nding to th;.- c.;)struction
of good mornls •.....• 11

2. Naval Courts md Bo1.rds

Sec. 22 llGcn.Jr<1l :md s~cific chr1.rg.;)s.--

•
"Sc"-I1d~~10U5 conduct tending to Lhc d.Jstruction of good

mor~ls, con~~ct to the ~r_ju~ice of bood order ~d discipline,
~nd conouct unbcconL~G ~n officer ~nd 1. ~~ntlcm~ constitute
th... ...ncral ch:-.r;-.:;ls. All other ch~rgcfl cr~ s~x;cific ch"'rges.
Sir.c~ most tt.Jm?tcd (but not cons~~tud) or~ ,nscs h1.vu to
be laid und0r ~ gcncr~l ch1.rgc (scr. 42), it follows th~t onc
of tho g ....nl..'rll c.'1arg..:-s is :l lesser inclnd....d ofLns.J in most
of too s;JCcific ch~~rges.ll
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Sec. 26 llStatcmcnt of offense-The Chargc.-

·'If an offense is one specifically !ll'ovided for, ':"t should
be prefcrr~d under a specific rather than a general charge.
L'1 order to detcroinc this point tho following sources should
be consulted:

tl (a) S~pb ch.'U'gzs "od specifications ..

II (b) LiJdtatioos of punishments.

Il(C) Articl·J3 for th:~ goVCrnMC11t of the nav~r.

II .'hen an' orf nsc is not sjlccially '')rovid..1rl. for in the
abo-"c sources, it shull be prcfcrr3d undur on~ of th:"} g:mcral
ch.?rees, to ,":it, 'scandalous conduct tcndinz to :'hc destruction
of ~ood morals', or 'conduct to the pr~j~~icc of Good order
and discipline', or 'conduct tulbccoMir.g a'1 officor and a gentle­
nan. .. In d.Jtcrr-d.....ling :··:~.ich of the general ch-'rgcs should be
used, the follordng general rule sho~d be obscrv~d: Acts arc
of a scandalous natllrC and, cons<Jquently, ari.: properly so
charged, that ~ivo offense to the consci~nce or ~oral fe~lin3s;

call out conrl~~ation' involve scandal or disgrace to reputation;
brins s~ or infar..y, or because of their evil nature are
~~un in ~.Il

Sec. 27. liThe Specification.-- ....•....•

11 It is not essential to state in a spc;cific~.tion that an
offi.:nse \"8S corrunitt~d in bre<"ch of any Fedc:-al statute, article
of the articlos for' the gov(n·nrm.nt of the Nav''', ]a \'I of the
State in \'rhich the court is sitting, or g.:;ncral regulation, as the
court takes judicial notice of such statute, article, State
laH, or regulation, tmd..:r nich the ch3rgi.: is laid, but \'lhenevcr
th.'- off..:mse concs dir.::ctly under any oth(;T cnactm,-:nt (foreign
l?~l, municipal ordinance, or local ship or st<.tion order), the
sane should b.; s ...t forth verbatim i.il the sp..;cification and
proved like:' any other fact ••....... t1

Sec. 457. "Sch0dule of :>ffenscs and li:1itations ,.

•
llOff.Jnscs

II Any offcnso L'1 the n.ct of
Congress a~provcd ::a~r L., 1909
(J5 Stat. lOSS) cntitlod 'An
act to codify, )'cvise, and au:nd
the p-"nal l.a',"s of th~ Unit..:ld Stat"'s, I

or in any other cn",r~l statute of
th0 tJnit~d Statos, .'bich is not
spucifierl in th0 Articles for the
Govcrnrrcnt of the N'vy (1).

nLi.r.>.it of Puni.shm.:mt

"0fficer' Disnissal a...ld
confinor.lent for the ;XJriod.
named in th0 statute as the
rna..xir.:wJ p.::riod. of inprison­
m:,;nt.
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Sec. lao n~ihat constitutes an atteI"lpt.--

"If an attempt is not provided for as a s~cific charGe
it should be <".lleged under the appropri.:l.te general charge. II

"Limit of Punisr.nent

"'~nli5ted man: Confin'2ment
for the period nar.:ed in
the statute ~s the naxiouo
pc~iod of ~prison~ent and
dishonor3ble dischs.rge. ll

P. II

rrAn attempt to commit a cri.ne consists of three elements:
(1) The intention to commit the crine, (2) performance of some
act to\jard the corrmission of the crime, and (3) the failure
to consummate the crime. It follo~~ that one proven actually
to have cOflunittoc an offense ca.nnot be foune f'uilty of an
atte~pt to do so and that a specification allc£ine such comndssion
noes ·~ot support a charge of attempt. 1I

1I0ffenses

Sec. 41. "How to charge attcm:)ts.-

"\'lhezv the ~tCitute pr3sc;-ibcs the
punishment of c.et.th, a.~d a n:ival cQurt­
rertial is not aut.horized ty the Articles
for the Govern::ent of t:1e navy to
adjudge"the ptmish:~ent of death for the
offense, the lir..d.t of ?U!:ish":ent shall
be dismissal or dishono")rCi.'.:lle dischJ.rec
and confinzncr.t i,r :!.ife. 'I

nNOT·';.-·'h~re the st_tute does not
prescribe" any period of i1lprisonncnt,
disr.li.s~:'l or t~schJ.:,ge sn<lll not be
adjudred, hut loss of n~~crs not to
exceed 10, or confinement not to exceed
3 nonths, .~y be a 'juc~ed.

•

•

S~C:. 59. nScandalous conduct. - .

tlZlcMcnts rost of tho offens3s spccifi:d in the articles
for the governaent of the Navy are of a military character or
l.1'e aeainsr.. the United States. The b ..llk of the cornman lall

'lnd statutory offc:1sCS come under this charge and Wlder the
22d A.G.N.

•
IlOffenscs of a scandalous nature for \shich no specific

charges are provided should be laid under this charge. These
off~nses ~~ so divcrse that it is impracticable to sct forth
the elcm:nts of cacho '~crc the offense is similar to that
~~der a specific charge appearing clsc~~crc in this chapter,
the clcM~nts set forth th0rcundcr should be lxanincd.

•
,
•
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liAs a numb';r of atteJU.r'tcd or uncom,lc:tcd offonses arc
not specified, most such, involvinS sc:mdalous acts, must ~c

laid under this charge, and it follo··1s that this charl:;c is
a lcss~r included charge in the s,ecific charges of a scan-
dalous nature. . a

Sec. 98. "Conduct to trJe ?rcjudic;) of ,:ood orner and disciplinc.--

nSlc.':'1cnts; This charge is to b(.: used for off_nsos not
s::;>ccified <l1ld :lot of a sc'nda!ous ch3.ractcr. ;00 r --~r':s in
section 59 apply, L~ general, to this char~c also.

"By tm Lrm 'to the ,!)rcjuc:ice l , etc., is to be under­
stood cir.ctly pr~judicial, not indir~ctly or r~notcly ncrcly.
An irrcgulur or L":'l,ropcl' act on the p:'trt of an ofacer or man
can scarcely be corceivod V!hich mc.:! not be regarded as in some
indir<Jct or rcnotc s..:!nse pr.:judici G.isciplinc; but such dis­
tant eff~cts are not conte~plat~d under this charge; a~d it
is, thcrcfo~':::, deeJlcd propJrly to be confined to cases in
;"hich the ::>r.... judice is reasonably c'.ir,.ct and palpable.

"Instances of such disorders and noglects in-the case
of officers ar~: Disobedience of standing ord~rs, or of
the OJ'ders of :m officer \'..hen the offense is not chargeable
unc:er a specific article; allolling a !!'.an to go on duty knoHing
him to be druru<; rendering hinself unfit for duty by excessive
usc of intoxicants or drues.

11 Inst::<.nces of such disorders and neglects in tho cases
of enlist-.;d men arc: Failing to arpclir on dut~r v1.th a proper
unifom.; appearing with dirty clothing; refusing to submit
to treatm~nt necessary to rQndcr him fit for duty; refusing
to sub/;ut to a necessar~· and proper opcrction not Cnd:1ng0ring
lifo; Ql..ssing ship, dishonorable noglect to pay debts, and
the instances cited ~~dcr th0 succ,Jcdin~ section.

"Another class of off ;nses comine under this charge arc
viola:tions, not of a scandalous naturo, of local la,,-s in a
country, Stat , Tl.;rritory, or District, "

Sec. 99. "Conduct unbccor.rlng an officer and a g~ntlcman.- .....

trEl":"'-:J~nts: The conduct contC:l'!'lplatcd is a.ction or behavior
L~ an official capacity, 'nich, in dishonoring or disgracL~g

the individual as an officer, s~riously comprornis~s his charact~r
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and 9ta~dL,g as a gentler~n; or action or behavior in an un­
:>fi"icial or private capacit~- ~'hic1:, in dishonoring or dis­
&:·;,.cin," the in1ivicb.al pzrsonal.:;r a.s a gentlenan; se!'iQusly
con~romises his ~sition as an ~fficer an~ e;nibits hUJ as
narally um'orthy t.o rE:!".ain a r:'l"!:\be!' of th~ honora~le "Tofession
of arr;s.

lIThere are certaL'l nor 1 at:'1'1 utes cor.ncn to t,he ideal
oificer an~ ~hp perfect gzntleuan, a l~c~ of ~nich is indicat~d

or acts of disho:1::lsty or unfair dealinE; of inrjecenc" or inde­
corun: of la'les_ !CSS, injustice, or cruclt'.r.

lIInst~C!:'S of violation of tlo1is charge arp : :(nowingly
"'J:in" .:l. false of:icial stater-Lent; dishonorable ne -lcct to pay

ceLts; opening and reading al'1oth~rIslette:-s; fio/inG ,) check
on a b~nk 'nere there l~re no funds to i£et it, ~d 'ithout
inten~ing t·1.:.t there should be; usir.g L'1sulti" or defama.toIJ­
lan'uage to another officer in his ,!", stncc, or abo'J.t !1im to
othar Woilitary perso~s; being grossly dr~~ ~nd conspicuously
di30rderly in a ?ublic ?lace; public association' -ith notorious
~rostitutes; failing \~tho~t a ~ood cause t~ sup,ort his
far.rily n

ot~."r Interpretation

This Article applies only to offenses rtnot specified in
the for'~goinE". articles ll , and ':rhich are recognized as r.ri.litary
offenses by the uS<l,:"es of the naval s"rvice. SJ,J.i.th v. llhitney
(1886) 116 U,S. 167.

This Article is not i!"ltendcd to co~rer upon a court-:7Iartial
general crininal jurisdiction, but only jurisdiction over those
offenses, not specified in the precerl.i....lf! 1.1·ticle9 of said s~ction,

uhich are injurious to the order and discipline of the liavy;
th jurisciction being ~iven for the purpose of preserving that
order and disci)lina. (1080) 16 O~. ~tt~. Gen. 579.

Under the navy regulations and the A.G.~J. all persons in
the naval service are suhject to ~i5ciplL~e and trial by court­
martial for any offense co~~tted by them which is a violation
of :m:r Fe~er-l or State 1a\':. ~:o 30-1918 p. 28.

The ch&r~e of nunauthorized us,,} of an autnroobi1e ll does not
allege an off'_nsc in violation of the A.C.n. or any other
(:nactrn. ~nt of CongNss. HOl"::ver, th:} usc of such a charge ~rc­

sup,oscs a 3tatute oakinZ such act a cri.r.rlnal offens..: in the
Stato, Territory, or district ~1hore such act tak~s place, and the
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specification should be alleged in the '·ords of the st~.tute

concerned. Such a statute should be alleged and ~rovcd

in orocr that the accused, the court, and the rovi~:dng

authorities rr.a.y kno:. tr..at tIl.:) acts of the accused set out in
the specification '::'1'8 cO:ltrary to the laH of th..: ,?laco here
cona"!1ittcd. c::o 3-1924.

Article 16L5 (1) ~;av:: Rcgul.J.tions 1913 '1r 'scri~~s in
eC'cct that mcnbcrs of the: nz.val sc..rvicc scrupulousl:," respect
rond observe thc territorial authority of for.iJO civilized
states in a'1ity t;Hh the 'Jnited Sttiles. Nu.va! courts f".ay not
take judicial notice of fo~ign la,~, th~ cxist~nc~ of said
1'or.:.ign la- b.:L'1.G a t:;.ucstion of fact lrhich r.lust b.:: proved.
This, of COiJrS , does not pr~,v nt a :1:!.val court froo c}.er­
cising ,i:lrisdiction ovor an offense a.gainst a"'~' of the lal'S
or r~gul.ations .:;ov.:.:rnin.g a fcreign port or th territorial
~··ater thereof con:nttoc:. b:," a !JCf.:bc:r of thJ n.:>val forcos while
on liberty ashore under the charg~ of 11 sc:m':l3J.ous conduct
tcndinr; to the: c.cstruetion of good morals" or IIcon,luct to the
pr... judice of .;ood order and disci!Jlin6." C;'O 109-1918. Sec
also C:U 1 -1933, ~. 9; C:'O 8-1924, p. 3 •

Pro?"s d II,,:, Bill

II ART • 5 (d) The following shall be off ;ns .... s against the Articles
for the Govurnmcnt of the Navy:

"First.

IlSocond.

IIThird.

Violations of the crLlinal laws of the United
Stat..:s, whenever cnacted, durin[ the time such
laws ara in forco; and any limitation as to
Torritorial jurisdiction shall not appl~r.

Violations of the trcati's or conventions of
the United Stat\.Js, l'th.mever adopted, During the
tino such tr~tics or conv .... ntions arc in force.

Violations of such cr:Jll.l.nal 1':;;"15 of a .3tc:.tc,
Territor'!, District, or possession of the Unit~d

States, or any jX>litical subdivision th'_'TCof, in
,··hich tha acts or omissions occurred, as ar,:; in
force at the date of the p8BsaeC of this Act and
at the th-c they occurr..::d.

Violat.-ions of the la',s, crd\.;rs, r...:gulations, or
cU3~ms of the naval s~rvicc•

•
nFourth.

nFifth. Vi')l~tions of th~ la;o of war. "
ART. 33(a) Above off~~,~s not to be p~~i~hcd by ercatcr
L~prisonocnt than 8p~cifi~d in such laws.
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'l.\RT. S. '!he !Junishrncnt of d~ath, or $uch ot.h'r punishmvnt
'lS a court nartial na.;' aC: jud&~, llay be Wlict...:d on any person
sub~...:ct to thu Articles for th.:.: Gov,Jrnn-r:.t of trio H.'lvy- .

uS""v.:.mt""""nth. Or violates ar.y lao or treat:; or convoJntion
i!1Corp-:-rat:..d W1(:~r article 5(d) (First),
(Second), or (Fifth) of these Articl~s,

th.,) viola~ion of \',-hich is, ':;y such la':: or
treaty or conv\intion, :)uni5::a~le b~l death. II

1I.'..tIT. 9. Such punishm.::nt oth r th3.n dcatll as a cou:-t .artial
~y adju~G~ may bo inflicted u!Jon any ~rson suhj~ct to the
'.r".icl..:s for tl""c Govcrnncnt of the IJ!" ....~~- •••••••••

"Fifty-nnth.

ttSixty-first.

Or, in any '..'8.y oth(lr than ::.;pceifically
provided a3ainst ~~r..:in, b~L~g an o~ric -rj
so s_riously of~~nds aG~inst la", justice,
n:.orc:.lity; or deCOI'lL! as to oY.pos~ tho
off~ndcr; socially as a ~~ or r~~n, to
dis(,racc, and at thJ same ti..Pc to bring,
throu~~h tho nature of the act or the cil'­
cW.1Stanc~s under "hich 1... \las co;i:mitted,
dishonor or disreputo u? n ~h~ naval
profession;

Or is Guilty of any disryrdcr or neglect
to the pro judice of eood order and dis­
cipline or any conduct of a nature to
bring discredit UDOIl the naval service
other than any disorder or n~elect or
conduct ~ntion..:d in thQse ArticloJsj

•

1.

I1S:i.::'ty-s,)cond. Or is eui1ty of an attcMpt, OT" o£ a con­
spir.:l.c:', or of L'. solicitation, to corrmit
~n:' off ~nsi.: against th..: s Articl::ls .•.... 11

Ill. Dilfercncos

-
Violatio~s of Fedoral Laws.

A. \1. 96 giv...:s Army courts-martial direct authority to try
off~ns~s against Federal Statutes. Und~r nr sent naval practice,
naval courts-nnrtial h2V~ jurisdiction ov.:.:r offensos aeainst
Fcd~ral statutes as conduct p~eju~icial to ~ood order and dis- '
ci?linc, such viol3tions having be.:.:n doc1ar~d as such. HOlrovcr,
undor the I'lt'opos..::d A.C.N. naval courts-martial ':ould h3.VC broader
?o,~r to pupish violations of Fccvral Statutes, s1oco the pro­
posed Art. 5(d) ','Ould m.akc such violJ.tions offcns..:s ag<>inst
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n ..,; A. G.N. ~.i.thout rogard to th~ t~rritori~.l jurisc:.iction of
the United St<'ttes. Under th-:. A,·ticl~s of 1ar, tho :lcts con­
stitutine t~ off~nsc f1Ust occur \Qthin th~ t~rritorial

jurisdiction of ~~e Unit-:'d St~t.,;s. Thus, ~,rior tho 9ro~cs~d

A.G.II., a n-:vnl CO:lrt-:~.a.rtiJ.l could TJ;,mish 35 m offense
:lcts occurring in iLl' Yc:-~{ St"'.te ~.S an off~:1s0 ag:"inst the
Unit,,)1j Staws, ',-hi],.:; such :-.n ~ct occurring in N.....·:l Yor'~ 15 not
,<I.n off~nso ago.i..ast either Fod.;ral or oS;}, Yori<" l::-r.

Both t:10\r"-;:' and H.:l.v:r S~":1"l to pur..ish offens",s "'.£,inst
7ccicr'l1 10:."5, boc"1Us"J t~oy 1'!.r0 0!"~.:n5cs .'lg insu s:.lch lo.~i.

Both s0rvic.:s ·:.1zo S0C:.l to follo'" tho..: Cri:"in'l Cnd..! 'l.S to
~h~t el~m_nts arc nJcess~rJ La constitut~ th: ~ffonse.

"'u... rio: \':"h~th;}r all dcf.:ns;}s und_r f~dcr').l 1.1:r1.1.T.,} recog­
nized in courts-~~rtial?

Undcr A. I. 96 Arr..y courts-~n..~:-t.i;'"1.1 hwo no jurisdiction over
c1.pital of;cns",s not sp..:.:cifi~d in the: Articles of far, "hile
there is no such linit?tion in thc "lr?!,'l:Js.;od A.G.tI.

e As to Ijoublo jeoj)C.:-dy, sec C.S., A.•I. 40.

~. Viol~tions of St~tc L~'~

Viol~tions of state laws nr0 not nccess~rily off~nscs

.cainst the Articles of '/.".r. Th~ <let itself must be conduct of
a. nO-ture to brin:: discredit upon th.:: rnilitrry s..;rvicc or
prcjuoici~l to Rood order ~nd discipline.

Under pr~seJ1t !!o'.vJ nractic~, "',ny viol.1.tion of the criminal
1.:'.'1(8 of Q. st to is ::m of .l0nS;} :'\gn.inst th0 ;I..G. P. rog,rdlcss of
v'h_ther the nct in of its~lf is of "'!. sC1.ndnlous ch1.racter or
pr;",judicinl to good order c.nli disci::,linc, Th.., l,lOT":: viob.tion
of such b.w b,.in~ prcjuc'icin.l to ,;ood ordor 01' discipline.

Since the proposed A.G;N. spccific'lly ~r~nts jurisdiction
over viol::\ti.on of stQte la~", it is to be pro::mned trot present
prrtctico is to be folloYl..;d. Arn:" courts-n."lrtic.l on the athol'
h~nd do not h~vc jurisdiction to try violr.ti~ns of St~t0 Ia\ts.

•
Querie' \"lh.::thcr under the :"lroposod A.G.i'. dof.:nscs under

st~te L~v' ~~ s~~t.;o statu~s of lL~t1.tions ~c binding on
n.J.v~l courts-nL:.rti'\1 tryi.'1g off~nscs .:l.gc.il'1.st state lan?

Tht; I'}ropos~d A. C.il. \.'!Juld r~st:-ic t viol."'!..tions of st::te
l:lWS to vioL."'!..tions of thos;.. l:l'./s in force at th0 d.:\tc of
cn~ctront of the pM~sod A.G.U •

.\S to doubl~ j.:.op....rdy, so..; C,S OJ A.'I. 40.
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3. Violations 0:' Treaties, Lal1 of \Jar, c"nd Foreign Law

Under present A~' practice, there are no p:"ovisions
specific~lly authori~in~ courts-~rti~l to try ~rsons sub­
ject to nilitary law ior cffens~s ag;linst t~e la\': of \,"'.r
or in violation of treaties or conver-tions. Querie:
whether these offenses are tried as offenses acainst Federal
laws or ~s conduct of a nature to tring discredit upon the
oilitary ser"Jice? The ::'l'O.""losed A.G.N. l''Ould ;r&e such offenses,
offenses :lp.ir.st the A..G.t!.

As to jurisdiction of general courts-r.lB.rtial to try persons
not subject to ~itary law, see C.S., A:',!. 12.

Uncer the present th'Jy practice, orfenses against foreign
1a\ls are treated in the sa.....~ r.'."J1,.'1er as off"nses ag: inst stC'te
la'·;. Querie: whetrnr this practice rould be continued
under the ~roposed A.G.~. ?

The Arm;l docs not try offenses against forei.e;n la'.15 as
such.

4. Violations of the LaTIs, Orders, Regulations, or Custo~$ of the Service

These offenses are punishable by An.\y courts-martial under
A.l1. 96 as conduct to the prejudice of ~ood order and discipline,
vmile the proposed A.C.N. ~~uld punish these offenses under
Art. 9, paragraphs TY~ntieth &nd Sixty-third.

5. Attempts, Conspiracy, and Solicitations

The )roposed /l.G.H. provides that any attempt, cons;:>iracy,
or ::;olicit.3.tion to commit an off:msc against the A.G ••.• is
in itself an offense against the A.G.P. The Army punishes
attempts under A.W. 96 and also tries conspiracies and"solici­
tations to commit offenses against the Articlc-s of ..'ar, as
conspiracies a~d solicit~tions to commit offznscs in violation
of fedoral statutes u:1d:::r the llcrir.les and offenses" clause
of ,\.'1. 96.

A,penc.cd is a list of offenses specified .in the proposed
A.G.r~., but not sp3cified in the Articles of -ar and charged
under A.i/. 96.

6. Conduct Unbecor:rl..ng an Officer and Gentleman.

The only difference bettlcen tho A.G.N. ;md A.H. is that
the AnQy provision applies to cadets as well as officers and
carries a oandatory sentence of disQissal.
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7. Disorders and N~glccts to Prejudice of Good Ordor and Discipline or
Conduct to Bring Discredit Upon the Service.

There is no substantial difference bct\lccn the Anny and
Navy provisions as to these offenses.

IV. Rcconr.;::ndations

1. ~s to Ofr~nscs

!lA. OFFENSES

Ill. In General

,

•

•

"Some offenses against naval law arc specifically pro-
vided for in the pr"scnt Articles for the Govcrl1l~nt of the Nav.:t.
SQI:l)J aN classi.ficd according to punishncnts under Articles 4;
8, and 14. Others arC nade punishable by Articles 1, 3, 5, 6,
9, 10, 16, 17, 19, 20. 21, 22(b), 31, 42, and 44. The rc=~ining

offonscs arc covered by one broad provision, Article 22(a), Hhich
provides for the punishm!:lnt of lall offenses not specified in
the for~going Articles. I

Hearnon civil offenses such as manslaught-.lr, rape, ass~ult

and robbery arc not spucifically nKU1tion~d in the Articles.
H01'.JVCr, b~' interprl,;tation, Article 22(0.) conpr.::hends conroon
la~~ crincs. Articlo 22(a} has also b~on L~torprot~d to include
all offenses ae,1.inst th,:: criminal statut<Js of the Unit.:ld Stc:.tos,
offenses against state lalls, and various military offenses.
Th~ Attorney Gcn~ral has held that this ~rticle is not int~ndcd

to confer gcn~ral criminal jurisdiction upon naval courts martial,
but is limited to those offenses, not spucifiod in the pr~~~ding

articles, lIhich arc injurious to the ordur and discipline of the
Navy. But \'IhCN an offcns0 made punishable by the common lall

or by th0 statut~s of the United Stat~s is directly prejudicial
to good order and discipline, naval courts rrartial have juris­
diction to tr~.. it. The more cor.-.mon military offenses "01:. speci­
fically montioncd in the Articles but \:hich ar, by r-.:a30n of
Article 22(a}, offonscs by custom of th~ servico arv broa~ly

classifi....d as: Neelect of duty, conduct to th~ r')rcjudicc of
good order and disciplL~e, and conduct unboco~g an officer
and a gcntll,;man.

lilt is also possible to try COfTJ'lOn la~" and statutory
off~ns.::s and various uilitary offenses und,Jr Article B(l}, 1 to.ich
~m5 punishable 'any oth~r scandalous conduct t~nding to the
destruction of cood ~rals.1
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"Definitions of the various offenses are at pr~sent

based upon co~~on 1a~··defL~itions eS found in court opinions,
statutory definitions, and tho custo~s of the service. Chapter
II of Naval Courts a.'1d Boards sets forth the offenses most
likely to arise in the service, defines thew and lists the
essential elements thereof.

nIt is evident from the above discussion that the ::tajority
of offenses are based u?,n un'T'ittcn Ia;', by virtue of inter­
pretation of Articles 8(1) ana 22(a), ani th~t only a few
are speciticall:t :.n·ovided for in the Artic~.es. HO;'fe'/er, r.tost
of the cases actua~ly tried by ~eneral court ~~rtial are based
u:x>n offenses ·hich ai"e specifically ....entioned in the A:"ticles,
that. is to sa~r, desertion a..'1d 0 loher unauthorized absence. Of
the 643 cases revie-..'ed by the Board dO\"":l to 1 .tuly 1946, at
le~st 505 involved desertion, absence without leave, or absc~ce

over leave.

"2. Proposals for Reforn.

II L'l the draft articles 5ubl"itted by the l~cGuire Co::Jr.littee,
as also in those recor::.rr:.ended by Co:::modor"- White and by the
Judge Advocate General, a single article uncier the general
heaning of jurisdiction covers the entire subject of offenses.

II (a) McGuire COfllJuttee Draft~

"This draft extends the Articles to 3.11 offenses
against (i) the criminal 1a\,"s, tr0aties, or conventions of the
Unitod States; (ii) the cr~nal la~s of a State, Tcrri~ory, or
U. S. Possession; (iii) la~rful orders or regulations of the
Secretary of the Navy; (iv) the custons of the naval service,
or of the 1avf s of ~'Tar; (v) or are ~ncornized military offenses,
as the latter nay be d;:lfincd by the Secreta.ry of the Ibv:r. The
definition of offenses, and the quantum ~d mode of proof, shall
be such as prevail in the courts of the United States.

nIt is to be noted that this proposal. '~u1d practi­
cally cli.r.ri.natc f=-on the Articles for tho Gov:.n"nment of the Navy
all ncntion of s?Ccific offenses. It t~uld authorize a penal
code for the n;wy \mich is specific only by rcf~rcncc to a
nultitude of Federal and State statut<Js J as "'011 l,S too r.n1ch
wnvrittcn la~.f. It 1.'O"..J.ld not s~cif:' milital'Y offenses, but
t'Ould leave thu listL~ and definition thJr;:lof to the Secretary
of too tiav'.~. This apr:cars to be a del~.:ation of lecislativo
pO'·,'"(.r, the constitutionality of ~'!hich is open to doubt. !be
.fact th<::.t tho article uscs t~e Hords 'recognized r.d.litary
offenses I docs not cO:-lplctcly r_~ovc tho qU,Jstion of constitu­
tionalit~r, bec~"JSc uiole discretion \lOuld still 00 left I.-ith
the S~crct...:..'y.
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neb) Judge Advocate General Draft:

IIThis draft cxt~nds the Articles to offenses
a~ainst (i) the cri.-unal la.;s, trcati~sJ or conventions of the
United St~tcs, (ii) the lar~, rcgulation~, custons or uSabcs
of the naval s;,,;rvico, or (iii) the lal'.'s of "'':'3.T. This classi­
fication includes but is not :init.:.:d to 32 of.i'cnscs 't:ich
arc spccifi~~ly s~t forth. Th~ latt~r incl~do ~ost of the
COJ"".rJOn la':: cri.ncs as Y-;:ll a3 th..-; cor.r..only rcco&J1iz~d r'lilitary
offcns..,;s.

"This proposal has the C'.crit of sp.:.:cifying most of
the offenses which arc lilrcly to occur in the nayal service.
This fe:ature is a distinct :ir.provcm-.::nt ov~:- th: present Articles,
which fail to sp~cify the various civil offenses am: many of
tho nilitary offenses for i,nich ?Orsans subject to tho Ar~iclcs

arJ ans~·~rable. The draft fails to mention violations of
Statz lans, prestmably for the reason th,<'"!.t if they do not fit
a connon laH definition, t:l~'Y f'2.y bt; tried as sc:mdalous con­
duct or conduct to t~c pl~judice of good o~d~r and disciplin~.

The ~roposal docs not, in listing orfenses, distin!;lJ.ish b"t'·cen
~litary off~ns~s and civil offenses, as such. ~lativ~ly

minor offenses, such as gambling, receive as ~J.ch notice as
moru sorious ofl'..;ns~s, such as murder or r.:utiny. t:oroover,
pro~.x>s,;d Articl,:} 10(c) (4), \:hich lists offenses punishable
by death, includes SOQ~ offenses which are not m~ntion0d at
all in ?roposod Article bed), dealing ,d.th offenses gcn"rally.
On tho other hand, d~scrtion in time of r3r is spccifi~d in
both Articlus.

UTho Art.icles proposed by the JUdS0 Advocat8 Q.:lneral
do not r.t..:mtion d,:finition of off.:ms",s. -Prcsumabl~r, it is in­
tended t~~t civil crim",s such a5 murder, rape, or manslaughter
'ill carry their common lao:' definiticn or ~·till b", dcfin:.:d by

the ap!Jlicablc fcdl..'ral statute and that milit-,n- off...:nses 'd.ll
b,J defined, as at present, in accordanc,: ,i~h i:.h~ custous of
tht: s(;rvico or b:r r~fcrvnce to applicable court decisions or
court r.~rtial orders. Such tr~au~~nt of the definitions and
cl.::l",nts of off~"',scs s"o;ns dcsirabl13. H-:>\·/"v.,;r, sor..e of the
offenses ar;! not lell stated in the proposed article. For
cxa.':lple, one offl..'nse is sp...lcifi;,;d si!'1ply as lcarn'll lmm:le:dge.'
This is strictly a statutory crime ffild is only an offense
if th~ f0malc is below a c~rtaL~ aG~ limit, i"hich vari~s under
th.1 lavs of tm diff~r..;nt stat-.:s and under the fedL;ral la\·,.
The JOrds I c~rnal :mol·ledg~ I, standi.ng alono, L-..port ~r;:;ly

se;wll intercours.,; and sc...n insuffici-.:nt as a description of
this statuto~ off~nsc.
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II (c) :"1hite Draft:

llThe Article on off'::1sCS proposed by CO:~lr.lO.....ore
;hite is al:,lOst identical :i.th that proposed h:J the Ju,:!,.c
AC:vocatc Cen_ral. The ilhite Articles, like the !~cGc.ire

;~ticles, also include a ~rovision covcr~ offenses against
the criminal lavffi of a State, Territory, ~r pnssession of the
Unit~d St~tcs. The offenses specified in the .,~itc hrticles
include ell but three of those . hich a:'c set "ol'th in the
Judge Advocate C~n>ralls craft. The Off_ns~s ooi~t~d arc:
(i) ncgl~ct of duty, (ii) culpable incfficicnc~r in the pc:-­
formanc<.l of duty, and (iii) suffering, throuffl nc:lig.:nce,
a v..::sscl of the Ur..v::: to be hJ.zardad, run u[.'on a 1OC:~ or
shoal, or stranded.

•
liThe COfY'.cnts r:ade above "1. th r .. spcct to the

Judgo Advocr.tc Ge:n_ral draft appl:1' eq~Q.11y to :'h::.. ',/hitc .,ro­
';:Josal, except for the inclusion in the \lhitc draft of viola­
tions of state la"s.

11 (d) Tedro~'l-Finn Articles:

liAs stated abo'lc, these articles ',';<.!I'C submitted
by the m:i.nority members of the Ball3.ntine Co:nr:Utte.,. These
:lrticl(;s extend to all offenses'which aro (i) violations of
the criminal statut~s, treaties, o~ conventions of the United
St·-tus, (ii) violations of ttl-J crir.rlnal !aus of a State,
Territory, or P03scssion of the United Stat...:s, wheN committed,
or (iii) violations of the customs or unagos of the na~al

service or of tho la"3 of war. These off'.ms;5 arlo to be
'dcfin<.ld and punish-Jd as prcscrihud in the U. S. CriJd' .:11 Code
and the PO" T dclcf,').tcd to the President ..... , r by tt._ article:::;.
The..: ArticL tll...:n sets forth II of the most serious civil cri.r'Ps
or offenses.'

liThe '!'Cdrow-Finn Jroposed Articles ~ail to specify
a single Military offense. They omit m~ntion of violations of
l<'iy;ful Navy r ,{;ulations. Like the l:cGuiro and ,lhite ;"rticl.:::ls,
they specifically include viola~ions of t.hl] criminal. la,1s of
St~t~s, Tcrritori~s, or possessions. Thu co~ncnts made abov~

~~th rcfer~nc~ to the ~roposcd :trtic~s of thu Judgo Advocate
Gcn...:ral ar..: a130 applicabl~ to tho Tcdro~'-Finn ArfJicl~3.

·• llT"r:c Soard aCrc ..... s tr.<>':, the ;Jr.,;s..::nt articll>s
\rith offcns",s ""TO inac...:quatc anJ a~·" ineptly arra'1e.;d.
mor~ ir.~ort~~t d~ricicnc~~s ar~:

II (i) Th rc is no sp::c:u l.C ::o..::ntion of any civil
off....nscs (other than nw':i\.~r) '!1ich.:lI'.. offcns~s

ag~inst the Articl~s.



P. 22

A, 95,96

II (v) ?ro~'isions 1'111ch sp ~cify .,unishm .nts for
various vff~nscs ar~ ~cattcrcd throl'p,hout the
Articles in :'!. conf'lsing C1nn"'r.

obsol(;tcar.;;II (vi) Sor:c of thl.:: punitiyc Articles
"r:.d nit:ht '.Iell be c li."Ji.na tcd

,,(,,) " ." 't fII ..a.n~, cOlXlon '1..u..:J. ar~T 0 f,mscs, fo:" '.'~jic~

~rsons subj,Jct to the :\l'ticlcs aro ans·,r.:.orsblc,
ar~ not s~cifi~d, cv n b~· a g(;ncral ::"cfcrcncc
to th~ CUGtor.~ ?f th~ service.

U(i\') It is not stat..:d that viol tions of certain
stat~ l..<lUS :,,'1:: '150 violate the t..r':.icl.....s <lS oon­
stituti....lg sc:-.ndalous conduct 'JT conduct to ~hc

~r.judic~ oi good order an~ disci~linc.

"(iii) No specific ....,r..tion is : .3.J.) of off.:ns~s

as,<d..'1st the criJ:d.'1al la', 'S :)f t!lJ :Jnit.::d St .. t"5,
its tl'\:atics, or conventions or acainst the
l"'HS of 3r.

"A 11u,"'1b"r of off::mses arc defincr.. , a.'1d their elem::nts
::lct forth, in Ch:lpt.:.:r II of flaval Courts and Boo,rds. Some of
th_so d~finitions h;>v~ b·.:cn critici'Zocras incomplcte, if not
partl~r crronGotls, end as b~ing of little hulp to cOilrts and judge
.Jdvocates. l{uch of this criticism is justific~.

•

liThe BI)C'.rd is not dispos"d to r.:cofln.::nd the adoption,
in ~, of an:.' of the ')TOD0s.'lls ··rhich hay, b,).:n rr:ldo relating
to a nC1".' article 0" :.rticlcs to tak'J the pl:1.CC of th('l present
Articles covt:ring off()nsr:.;s :.mC: punishr.t~:nts. Huno"... r, c~rtain

:,}..... tur.Js of thJso...: Fro!'losals h..w..,,) groat r., rit .....nd the Board
b ... li:wcs that t~.vsu J.\;aturcs s!l.ould b....: i!"lcorloratcd in cny
rcv~s~on of the A.rticl.::s. 1:ore sp0ciJ.icnll:r, +-hc Boo.rd m~;::cs

~hc follOt i:1 corJr.1C~ts:

II (a) It is considcl'.:d ira~')ortmt ".0 list spccific.?lly
th.... off~nscs a ~ainst th] krticlc3 in a n"'nncr readily und.:::r­
stn.ndablc to vv"!ry p..... rson subj~ct to n:wll l~. The lnnpuai"c of
n::lst of the prc3..:nt [.luni~.iv.::: article'S should bu Ntained, sirtce
it is, in '~en.... rJ.l, sntisfact.or:r. A f..:w of the Articles :lrc
obsol~tc ~d should not be r..:taL~ ~d, but the ffcn8~s listed
in th..: oth.... r ~uni+;'i'c n.rticlcs"lr of car.on occurr;..nco Md
".T_ clcarlj'" set :orth.
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n (b) There is such to be s"lid i...t favor of
separately statL~s each of the militar7 arrenses not listeC.
The suggestion that all nilitary offenses be left for state­
ment and definition by the Secretary of Ule iiavy or the
President is objectionable, both because of the constitutio:'lal
question involved a~d because much of the forcefulness and "
solennit}· of the Articles, as a disciplinary and pena' code,
would be thereby lost.

n (c) The punitive articles should be grouped to­
gether under the general ~earling of 'Offenses and Punisl"Lr:lCnt3. I

Hueh of t~.e clarity and force gained b:T enumer3.tL"1g and speci­
f~~ offenses '~uld be lost b~ including this subject under
the headinc of 'Jurisdiction of Courts }f:Jrtial, f as proposed by
the ~'cGuire Corrmittec, the Judge Advocate General, and Conc.odore
,'hite. The average person subject to the Art.icles is not inter­
ested in the legal niceties of jurisdiction, but is directly
concerned ,~th off~nses and the ~~shment there;or.

11 (d) Offenses should be classified accordiJ"l-6 to the
punisr~ent therefor, rather than listed uneer jurisdiction, vdth
punishronts set forth ~lseHhere. The most 10.'9-cDl arrangc::lent
.~uld be to list offenses in t,~ articles, or in tyro Darts of
one article, the first cnurncrati~g all caQital off!nses, the
second all offenses not punishable by death. These articles
should cootain both military and civil off~nses, as r.ell as a
general clauso. This linking of crimes and punishmen;;'s will
accomplish tho follo'"ring results, ',"hich are not accomplished
by the other proposals: (i) The relative seriousnes3 of
offons,:;s ":auld be inmediat.Jly appar.'nt to all persons subject
to the Articlos; (ii) There could n.:}ver b~ any question in
the ninds of members of courts nartial as to th.J chal'act::!T
of punish.wnt authorized for a pm-ticular off.:-nse; and (iii)
It would be.. unnecessary to rcf,.;r "(,0 t·,!O distinct parts of
the Articles to connect punishfi~nts \~th ofA~ns~s.

"The practice of classifying offenses acce ~ng to
their punis~ents i~ support~d by" lone usnc , not orly in the
Unit~d States En....y and Army codes, but also in tho:: r.lilitary
and naval codes of '?hgland. The prcs~nt punLtivJ "lrticles,
although scattered through::mt t 11C entire codo, .:l.ctU3.Uy coplay
this practice. '!he Articles of :a1', in general, couple
offenses t.i.th punish:Xlnts, altho'lgh the r.Pthod horc proposed
of s.:pa.rating ca,ital off _.:".s,;s fron others is not follo",,·~d.

The British .~1T.l., .~ct classificd'off_nscs according to punish­
~nts of death, pcn~ s.:}rvitudc, ~?1'isonmcnt, cashi~ring and
less..-::r punishr"....:nts. Th0 British ~jav,jr code follows th~ sa.~e

g",n..-::ral pattern. In civil penal codos off",nscs ':1'::: usually
classified a~ felonies or as risdemcannrs.
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liThe classification of offens 3 according to
punis~nts ~ould tend to clari:y the Articles and na~c their
reading to the u;,.n nore us~ful and iillprcssiv.:: t:""lan it now is.
Although it has been said by sane that th~ ruadinc of the
Articl~s to an asscwbl~ of nav~l pcr30~~~1 fails to accomplish
its ~urpos~, nevertheless, it is felt that SOJ~thL~p, is
acco.'!lplish...d b~' this r~ading a;'.d thz.t it should be ir:.pr-;:....cd
rath~r than abolished.

II (0) Tbws,,: cidl offcns..Js '"ilich ar' .nost likely
to occur in t~ naval scrvic~ should be ~p~cifical1y stated.
ntis ~ould cor~~ct a s~rious deficiency of the pr~s~nt 1rticlcs,
which nakc no n.:-ntion of civil offcnr ..s, ...:xcc:,·t murder. A ~rson

subj..;:ct to the :.rticlcs who is charged :ith manslau~htcr "!ill
search in vain for any ncntion of this cff~nse L"l. the present
Articles. Ther~ is no doubt .matsoever that civil offenses
such as manslau:-hbr, rape, b.rc~ncy, and assault, arc also
off nsos a~pinst th~ Articles, but the f;ilur0 of th~ Articles
to specifically r.ention such offcnsQs has been much criticiz~d.

"In th,:; Arr:ry, so far back as th.J Code of l87L~, imrx>r­
tant civil offcns~s \~r~ specifically stated in the Articles
of '.'ar and !1B.ce punishtl.ble by court r:artial. The prescnt
)\,rticlcs follow the same procedure:. The: British Am.y Act
mak~s th: offonses of treason, murd~r, ~nslauehtc~and rape
puru.shablc, and r<.Jfe:rs generally to I any other off~:nso .,",.:;.do"}

punishable by the la';/ of Sneland. I Tho British !laval Discipline
Act, in referring' to off~ns~s punishable by ordinary law,'
en~)ratcs murder, manslaughter, sodomy, indecent assault,
robber~', theft nnd any ather criminal off..:nsc Jltad~ punishable
by the la.,' of England.

UIn all but one of the propos~d rcvis.:>d articles, the
civil offvnscs unich arc nost likely to occur in the naval
service arc enumerated. ~~ticlo led) of tho lfcGuirc Articles
d~s not mention specific civil off~nses, but r~fcrs to offenses
against the criminal statut~s of the Unit~d Stat~s or criminal
la~~ of the various states, territories, and ~oss~ssions. The
T~drow-Finn Articles (Article red)), foll~~ tho (flUto and Judge
Advocat~ Gcn~ral Articles and list the nore co~n civil off~ns~s.

It is believed that tho :~cGuiro draft is obji,,)ctionablc, in
this respect, for th::o sao: reason as the prcs~:nt Articles.
Littl\.l is don::' to r ....:lOve this objection by merely roferrin .... to
th~ cru,JUlal la:~ a~d statutes of various juriscictions.

"(f) 'I'll'"' -..ore COJ:T.lon military off~nses, nou c:lvcr..;d
bJ interpretation of Articl~ 22(a), should bo spvcifically set
forth. This should b.... done for th.:l SaJ:1C r~asons as have b..Jen
advpnccd in conn~ction \dth civil off~ns~s. By L~tcrpretation
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of th.:: broad f\raV1,.51.0nS of ArticL:. ".2 (.:l) J C_l·t~in acts and
o8issions ar~ pl'. s~~ly punishabl~ as viol~t~ons of the
~_rticl':=sJ havinr b..:co.'J": r_cogniz.:.::d n<...val-of;",ns.)s b~' custoM
o~ th" s -rv'l.c,J. Th~ C":.lstoc,s of tm Ii ""i, a"pli d by nc,v ....l
cnurts I~rtial to situations arising in t~ administration
of Ol3.val disci!"lin,J ':1ich arl.: :lot eovcrn.~d 0;" th;.' ~'1"ittcn

10:,- of the I; '''Y, ,:;.r~ conparabl~ in ori. L~ am' dcvl.:lopo..;'nt
to the ruh.:s of tb conmon la-. But just ""-~ c~.rtain co,....oo
l~v cr~.)s have ~or practical r~asons b,J~n codified by statute
in MOst jurisdictior.s, th~ ~ost co~~cn naval of;cns~5 hould
b..: codified in the Articles.

trlt is rC2.1·zcd t~at all of the -'1ilitary offl.:n::;..:s
~mich i.ight ~~d do occur could not be spccif~c~llJ cnlli·~r~t~~.

3ut SOLlie of the rJOr..: cor. on off..:ns.3s, such '~s ')1' \:i..'1e; arr...:st,
being drunk on duty, failing to obey ord...rs, _'-' CJ't·r.l could
end should b'" list.-=:d. There "ould still heW\,} to ~ g ':1~-r,·1 pro­
visi"r.s, such rl,S • 'rovisions :,rohibitinc; cO:'!dact to tho :>Njudice
of good order and clil:oci.'linc and conduct unb~con.inG 'In 'f.ricer
rond gvnth,:l:lan. Ev..:m thoUB;h th':rc arc g~n..:r:U claus.:::s, thoj-'
arc mor~ srx:cific t'tan tho prosent vague phrasooloflY of Ju-ticle
22(a).

l1~;...:ith..,)r the i:cGuirc Articl..'s nor the: T...1rOF-Finn
Articles cnum~rat\.; an~' I!"ilitary off..::ns_s. Tho Judg..:: Advocate
Gcn-.:r.:li1s proposJd e.rticles (i.rticle I(d)) list somo rd.litury
offonsdJ ",hieh arc ~rcscntly covered by inter?rotatio~ of
Article 22(a). The lfui~c draft (~rticlc red)) do..::s the s~.

n (g) It is suggested that .'\rticlc 22 be d.:::l::ltod :md
that in its stead, in a subdivision of on0 of thCl tv:o 9unitiv,J
articles, it be specifically st~t..::d that off..::ns..:s agai~st the
Arti0les include (i) violations of th crininal laws, tre~ties

and conventions of the United State'sj (ii) viol..tions of the
regulations nnd customs of the naval s-.:rviec, and (iii) viola­
tions of the laVlS of war. Sueh ':. provision ·'.'Oule cov.... r 311
those off-.:nscs ,-'hi.ch i.'.rc presently punishDbl~ by i.'1tcrr-rctation
of too general lan::uagc of Article 22 (a). Alth"u~h th.::- bn"'Uagc
of (li) is still v<Jr;' general, it is still oor3 specific than
that ;:>rcscntly cont".ir.cd in Article 22(a). It is not '::;clicvcd
possiblo to disp..:":1sl,) l:ith such g... n.::rcl laa[;U:lgc altoG...:"h.:.r.
The Articles proposed bj' the Judg.,,; Advocate Gcn.,:,r".l, COIIlrJodorc
\·lh.it.:l, the r:cGuirc Coonittcc, and til\.: T~dr':n:-Fir.n Articles,
L~clude the t:1rC.:l provisi ns r· co~ndod ~bov....

liThe Board believes that tho ilrticlcs proposed by the
Jud.se Ad"Ncate Ca:;ner'l1, in om. tt.ing !"'.cntion 0'; violn.tions 0:' the
criminal hV3 of the scv... rcl. states, i:3 sO'.lnd. ;'U!10'lEh no l.7'",at
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ham would result froo including such a !'rov~s~on, it is belieyed
that the present practice of reGar~ing them, under certain cir­
c~-stance~, as sca~dalous con~uct or as conduct to the )r~judice

of good order and disci?lir.e, has ~rit and should be" continued.
The ArQy holds that such viol3tions ~y, but ne~d not, constitute
offenses under A. 1. 96 (the general Clrticle) depending u!Jon their
s~riousi1~"IS and their effect on rliscipline. To n.!'\"e all viola­
tions of s':,atc :aw autor.latically offenses U:1der the Articles ni~t

result in l"lett~r offe:1ses beins tried in nav[!.1 courts y:ithout <my
re.:11 neoes!.1it~l therefor. Unc:er t!le ['resent "ractice, offenses
'g~inst the state la':s (not ot.her'i.se ·::>ffcns8s z'eainst the
Articles) -"l.1'C triod by- naval courts onl~' if th3 acts lIhich con­
stitute the offenses are considered to be scandalous conduct or
to be iTCjudicial to ~ooc order and 1isci~line.

"It shoul(f be noted that "iolations of b:"ful naval
regulations are incl'tc!ed in this proposal. Such violations are
covered in th~ ~resent :l1"ticles, but for reason of better arrar~e­

ment, it is r '::co~.:lended that they be included in the general
clause here suggested.

II. lthough it is suggested th-lt offenses against the
custons of the s('rvice be specifically mentioned, the term
'usages I is not in.cluded in accordance rith the ;Jroposal of
U·.e : :cGuirc Articles. It is not believed that f,lcrc violation
of naval·usar.e ~hould be considered an offense against the
Articles, for the r~ason th ... t theN n,ay 00 naval usages ,"'lich
hav~ ncv~r bcco~e custons. For a nav~l us~ee to become a cus­
tom ane' b.: rQco,"l1ized as applicable to th0 determine .ion of
cases qrisinr in th0 administration of n~val disci?lino, it must
h8VC been long continued, certain, uniform, and compelling; it
must have boen applied univ~rsally an0 consistently, ann duly
~cognizcd as such; and it must not be opposod ~ tho terms
or 9rovision:3 of a statute o:n<'ctcd b;~ Cor..gr~ss or a la",riul regu­
lation or order r.~Cc by prop ~ ~uthority pursu1nt thereto.
Custo~ has thQ iorce of la~, usae~ is n~~l~ a fact.

'I (1I) It is not bcli vcd that a...1.y att.Jr:1flt should be
~de to ~vc tr~ Articles define the offenses specified th0r~in,

either cir~ctl;r or by reference. .\ thorough revision of :I;wal
Courts and Boards in this r~~ort ,ill accomplish b~tt_r r~sultz.

The . :cr-UGc Ju-ticbs delegate to the Secretary of th.:.. :..v~~ po',: r
to define rr.ilitar~~ off.:..nscs. Othcr offens~3 al':::: to be as d",fi:.ed
by the courts of the United States. 'ale T:.:'dro....'-rinn Articles
provide that ')f t;nses '\1ill be defi.'1.::::d as prcscri00d in the
J. S. Criminal Code a.n~ by the Presidcnt u.."1d.c~· th:l ')0" ~r dch.:gated
to him b~' the Articles. N:::ith..,r 1.1,0 lhite Draft nor the JU~bC

,!"dVQcc.t", Gencral draft r.entions definition of ofLns:.:s. In this
they folIo\"' the j)N5cnt Articl.2s. The Articlc:J oflar do not
attempt to defin..: off...:nses, (exccpt in h.-'. 28 defining lshort
dosertion r), nor docs tho British Arm:r Act or Nav::l Discipline ~\ct.
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lithe Army ;':lJthod is to dcfin:::l off...nscs and to set
forth th,- clcxnts anl~ f!.;,;ccssary proof th~rcof in the '"mual
for Courts; 'rtial. T:"l0 British follO".~ the S3J!lC 1!l(;th'.-' in 'the
l{::.nu.::.l.:. of I'i}it~ LaH. The: current navy practice is <Jlong
the sa"llC l1.'""s, "ariaus sections of iiw3.1 C::;.urts a"'lc1 Boards
define off¥ns.:ls, th;:::ir ~l~""',~nts, 3.!"'...1 s:;r-rorth ~pl.J chargc:s
and sp:lcifications. Pro....idin~ t~" off::"ci3l r--anual is care­
fully prepared, ther ~ is ':.uch n.::rit in t.his j)ractic.... Thero
is ;10 leeal objection to a sta Iltor,:r .,rovision ··lhich st3.~CS

that a cert:.in ofi.::nse is punishable id.tr,Ol.,lt rl.cfining it.
Little is gcincd by s~ttL~ forth in the statut~ th~ sources
from ~nich definitions of off:::lJj.3cS MA" he obt<.in..... So long
as th~ definitions of offenses, tohe c:..:;scri,tion of their ··le­
ments, and the quantuo of proof n~cossary to sustain a convic­
tion arc accnratcly and clcarl~ d~scribcd in th~ s~rvicc nanual
on naval law, no mo~'C should be n~c...ssar~r. The authors of the
manual 1.ill pNSWilably J.13~:O use of tt.;:; dof"initions of nilitary
off;:::nses \"!hich h"vc b...l ...n developed bj.· custom of th...l s..;:rvice,
court .artial orders, anr court d~cisione. For civil off...lnses,
they ~~y rcf~r to statutory"definitions, interp~t~tions by
courts of the United States, cor;t".!OO la~" G.~finition3, and autoor­
itativ~ to..:-::.....s •........ n

Th.:: ;~cGulrc, "..'hit...:, l.nd :laV".f JAr rccor.....·_'1dations arc
covered b'r thl.l Kc..::ffc ThJport.

The S,lllantinc and Vt1nd~rl"jilt Rc~c)l·ts 1":1a~,O no NC'-lInmcnda­
tions as to changcs in off~nscs in g~n~ral.

Th~ Vanderbilt RPport rccoi".1J!lcnded furth.r study of the
clliidn~tion of all mcndatory nunimUM sent;nccs.

House Corrr.:ittee on :"ilitary Affairs:

nRecon1"\.::m(~ation13.

nThat articl-J of nar 96 be ancnci:::d by the
ornission of the clause 'conduct of ~ natur~ to bring
discredit on tho rnilit'1rJ" 5 rvicc. III (B.n. 2??2
79th Con:., 2d 5 '3S.)

2. Oificer Offensos

The Vand\Jrbilt R~port st.-"'lWs~

lIA gNa.t deal of t.,;stiroony \'mch \"C hr...v h~ard t,md~d to
shoT1 that officers l. _r~ not pros~cutcd as c"r:sist~r.tl:' or
punished as S<.;VC1'C:!.:\" as :m.L..s:'"d ncn. Th..: critics did nIJt al­
,~ys undcrst~nd the difficulties of th~ si~u~tion or appr;:::ci~tc

the s"!v~rity of the punish..':lCnt in flictcd f:tOn an officor by
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the iMposition of a fine or the loss of ororotion or reduction
in ran:~, and the devastating cfflJct of this punish:oc:nt upon his
carecr. ~lcvcrthcless, '''0 ar.:: com'ineed that in 50-1.(: L1stanccs
and in SOf.lC ar.Jas there ",'as fOll.'1dat:i.on for th..: coJ':1.o1aint and
it ~s a bencral sou~ce of criticis~ ~.~r.~ the tro~os ar.d
S-3. iouslj-- i..m.paircd their noralc " .

T:-.~ V..lnd...:rbilt Rc )')rt <lIsa '"",ado tk: ~ollod.n~ rcco,,,,,-nda­
tions covcr~d clsct~erc:

PunisCu.:.cnt of Qffi-: 1"'3 under \. -. 104. (S~ C. S.,
A••• 104).

'l'I':.al of fficers "". spcci:-~ c'.nrt,s-Ir.'lrtial. (.3'::..:
C.S., A... 16).

Pcd'..lction of officers to r:.n':s. (.)(;c C.S., A.l. 44).

The :~o(;f!"', RD~rt states:

II). General Discussion:

IIIt is probably true, as alleged, ..hat in sox in­
s .aoces officers comrnitttcd off-.;nscs anC: ..::scapcd :my form of
rJunishr.lUnt, :i,~t the Si'l-OC vrould likct"is:; be true \lith rogard
to offenses b~' enlisted personnel. Th~ qu~stion 1'Oooins:
Vkro offic~r$, as alleged, treated mor~ favorably in this
r~gard th~ enli5t~d ncn? Thore arc no avail~ble statistics
~'hich can ansvlCr this question, and gucssHorJ<, or th(~ citing
of isolated cases, is nn interesting but unproductivQ process.
If thet'e has been such disparity of treat~nt, v!ithout sound
re3son, that situation demands eonsidvTcd attention le2ding
to corructiva action. The Board is not prcpaNd to say that
b"causo a proportionally greater n~~cr of cnlist2d pcrsonn~l

V::lrc triad·by naval courts than officer p...:rsonncl, there '.'IaS,

;'OS...2. fact2." clisparit:r of traatn<Jnt. Lik(")wis,,, where an
offic~r tas disnissod from the service for a particulRx offense
but .:m enlisted man \las scntcnNd to a p..::.riod of confinement
and a dishonorabL.! dischArg~, th,," Board is not :Jrcparcd to say
that this is an e~~pl0 of a 'double standard' of justic~. ftll
of the factors s~t forth above Qust of :1 .... ccssity enter into
the nattl:r. It r.ay :~ll be that i'ror.~ a disci::>lL'1ary stand;'lOint,
th~ sOone fonn of !JlU'lish..1:::nt for officers and ::nlist~d ,ersonncl
for sir..ilar offer.s-.=s· 5,5 neith.:.r i=:ractic<,bl~ nor advisablo in
every case. Ho~cvcr, for s~rious civil cff~ns~s th~rc is little
justificati~~ for disparity of trca~~nt, if it ezists. For
-·xanpl,., lth_r factors bcirlS equal, the Pu."li.sh.':'L:nt for ::l3n­

slaurht·.r sh')uld be the sa.~ for aJl P'~rsons c:mvictcd by
naval cou::-ts, .:hath...r offic_r 0::- vnlist.~d. In r'-",?,ar(l to
military off~nscs, other consid~rati?ns ~y be p~svnt \ffiich
require punish::.-.:nts to asS\lIlll.! diff ~r..nt forr.o.s, d~pt:ndL'1g

upon th~ status of the accused. This is so !ven as between
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petty officers ""nd non-rate~ F€:rsor.n.-~l. The Board c:mnot
agree d .. t:l t"10SC Fha contend that there r:l'.lSt :,(' no disparit~·

in th'J fonl of quant•..tr.l of plL.'"listuncnt, il·~::!s;Jec":.ive of
offense :>1' offender.

"The Board is a-·je.re of the criticism currently
bein: cirectpd at the rlrroy a'1d tlavy to ~he effect that there
is n Icaste SYSb~ll in the service, and th.3,t the arir'....i.nistr:.tion
of justice is not 'even hanced.' .oreover, the BoarJ believes
that even if this criticism turns Qut to be un'~rr~'1ted, its
·.i.desprcad "ccept nee requires thorough i"1\'cstig~tion of the
probleI:l. T:"'is Board has not hac\. the ncr3o'1n:31 !1or h s it been
authorized to ur.rlerta':e such a stud:,p. . It blJliev..>~, ho' 'cv ~r,

it is url-"~nt that the Advisor~' Conncil, ad-..ocated L'1 the i:".tro­
duction of this N!/.nrt, cor-c'uct J. study 0" tt,is .l'obler.
If the research reveals that the crit.icL :ns are Ui:'" arra'1.ted,
the facts on ,nich such concl~s~on D~Y be b~scd s\ould be

iven ·'.'ide publicity. On the other !'land, if tl. ye is surst:mce
to t..'1e criticisI.1S, recor:cenr.ations ~ effectuate ""h follo-.i.ng
policy sj~ouJ.d be i"Iade:

" (1) 110 ~crsons, reeardless of r~n~;, should esca~

punish:'1Cnt for . n offense ag:inst the :.rticles
for the Governracnt of thc ;1- vy.

II (2) .lhenC'ver p?ssiblc, con.:;:istl~nt 'i. th discipline
and the rel1uir m' nts of the scrvice, there should
be no disparity in thc fo!'l'l of r:mnishment for
tho SaJ.1C type of offense, ·,,:heth".'r tho'S .cncer
be a comrnission~d officor, a ,,:arrant officer)
or lr!. en ~isted nan.!l

The ::cGuirc, 'lhib, 2nd Ballantine Reports .1~,.kc .0
general Ncoffiffi;:)ndation as to offic·;r cases.

TheN arc no T'C'comrJ.mdations as to thu offcl1sC of cor-duct
unbeconi.ng f\!1 officor CXCIJ?t as noted aoovQ as to J'ilP.n~atory

punishments.

Recormmdod Provision - Discreditable DisO!'dci's :mrt l'cglccts, etc.

h.rt.--. Anp disord;:}r or nt:glcct ...0 th.:: ?r~ j ...dice of
good order and disci;>line) or any conduct of a na.'AU'C to bring
discredit u~on the a~£d services other th n ~y n~fl~ct or
r'isordcr or' cO'1duct ',ontion~d in these articl.... s shall bo
:mnishcd as a cnu:s--a :rtif~ r.!3.y direct.

PEL -1
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Uniform~ of Uilitary Justice

Subject: ~ppendix to C.S •• A.W. 95, 96.

Offenses provided for in proposed A.G.N., but not specified
in .•rticles of War.

",.RT. 8. The punishment of death, or such other punishment as a
court-martial may adjudge, may be inflicted on any ?erson subject
to the •..rticles for 'the GOV8rnrl8n't of the Navy-- ..••..•.••

'Sixth. Or intentionally or willfully suffers any vessel
or aircraft of the Navy to be stranded, or run upon rocks or
shoals, or improperly hazarded; or maliciously or willfully
injures any vessel or aircraft of the Navy, or any part of its
tackle, armament. or equipment, whereby the safety of the vessel
or aircraft is hazarded or the lives of the cr~~ or passengers
exposed to danger;

'Eleventh. Or, being in co~and of a fleet, group of
vessels or aircraft, or vessel or aircraft acting singly,
neglects, when an engagement is probable, or when an armed
vessel or &ircraft of any enemy or rebel is in sight, to prepare
his ship or ships or aircraft for action;

!Twelfth.
in battle, when

Or does not
so ordered;

use his utmost exertions to join

'Thirteenth. Or fails to encourage, in ilis own person,
his inferior officers and men to fight courageously;

'Fourteenth.
capture or destroy
dUty to encounter;

Or does not do his utnDst to overtake
any vessel or aircraft which it is his

and

'Fifteenth. Or does not afford all practicable relief
nnd assistance to vessels or aircraft belonging to the United
States or its allies, when engaged in battle;

'Seventeenth. Or violates any law or treaty or conven­
tion incorporated under Article 5 (e) (First), (Second), or
(Fifth) of th~se ~rticles, the violation of which, by such
law or treaty or conventions, punishable by denth. ,11

lIJoRT. 9. Such punishm£::nt other tm..n death as a court-martial
rnRy adjudge may be inflicted upon any person subject to the
~rticles for the Governm~nt of the Na,~--.•.•.....•

'Eluv&nth. Or is guilty of profBDe swearing, falsehood,
or gambling;

'Twelfth.
or r:lIlitreatnent

Or is guilty of cruelty tcwJard. or oppression
of any person subjec~ to his orders;



A.W. 95, 96
Appendix

P. B

'Thirteenth. Or uses provoking or reproachful ~~rds or
gestures toward any ?erson in the navel service, or strikes,
threatens to strike, or assnul ts a.ny person; (See C. S., n. :';. 93)

tFourteenth. Or ende~vors to fom€nt quarrels bet,~en

other persons in the naval service; (See C.S., A.W. 68).

'Bight~enth. Or utters any seditious or mutinous words;
(See C.S .. 4.1. 66).

'Nineteenth.
orders, or culpably

Or is negligent or
inefficient in the

co.r.,lt:ss in
performance

obeying
of duty;

I Twtmty-first.
surfers any vessel or
stranded, or run upon

Or, through inattbntion or n~gligcnce

aircraft of the n~v&l s~rvic~ to be
a rock or shoal, or hazard(id;

'Twenty-second. Or, when attnch~d to any vessel ap­
pointed as Lscort to any merchant or other vess~l, fails
diligently to perform his duty, or dcm~nds or exacts any
corn?~nsution for his service; or maltr~at5 the officers or
cr~ws of such merchant or oth~r vessel;

'~~enty-third. Or takes, receives, or permits to be
reCeived, on board the vessel or aircraft to which he is
attached or assigned, any goods or merchandise, for freight,
sale, or truffic, except gold, silver, or jewels, for freight
or safekeeping; or demands or receives any compensation for
the receipt for transportation of nny other o.rticle than
gold, silver, or j~wels without authority from the President
or Secretary of the Navy;

l~~entY-Gixth. Or, when on shore, plunders, abuses,
or mnltreats uny inhabitant;

'~~~nty-s~v~nth. Or refuses, or fails to us~, his
utmost exertions to detect, apprehcnd,'.J.nd bring to punish­
mLnt all oft~nders, or to aid all persons appointed for that
purpose;

tThirtieth. Or violates or refus~s obedience to ~ny

la~ful g~n~r~l order or regulation issued ~ the Sucreto.ry
of the Nc.vyj

tThirty_fifth. Or is guilty of any irreverent or unbe_
coming bLhavior during divin~ service;

lThirty-sixth. Or strips off th~ cloth~s of, or
pill~g~s, or in any mcnner maltreats, any person t~k€n on
board a priz:e;
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'Fortieth.
indecent act, or

Or knowingly conmits ~ny lascivious
procures ~nother to do so;

or

I Forty-first..
injures or destroys,

Or embezzles, or willfully or maliciously
priv::l.te propt:rty not his ovm;

'Forty-second. Or is guilty of extortion or bl~ckmail;

.
'Forty-third. Or obt~ins ~ny prop~rty not his o~ by

any rals~ pr6tGnSv, express~d or impli~d, re~son::l.bly c~lcu­

latcd to deceive the p~rson to :Ihom 'the pretense is made f:.S
to any eXisting or past fact, kno··;ingly t:1:ldc nith intent to
d~fraud, nnd with intent perrnnn~ntly to depriv~ the o~n~r

th~reof of said propcr~J;

1Forty-fourth. Or m~liciously publishQs any writing,
picture, sign, or other represEntation ~hich tends to defame
any person in the ::.rrned services of the United St:ltes, or
slt~ders or threatens :loy p~rson in the <rmod services of
tho United States;

'Forty-~ighth. Or divulgas infor
or confidcnti~l nutur6 to any person not
the S:lme;

'tion of a secret
entitled to rocuive

'Forty-ninth. ~r negligently endangErs the lifu of
another;

'Fifty-first. Or unlawfully detains ~nother person;

IFifty-second. Or uses a vehicle not his own without
authority.

lFifty-third.
liquors or narcotic

Or, while under thu influoncD
drugs, opcrat~s ~y v~hiclu;

of alcoholic

'Fifty-fourth. Or opcr~to6 any v~hicle in Q reckl~ss

or wanton manner;

'Fifty-fifth. Or is incapacitated for the proper p~r­

form~nc~ of duty by the use of, or pr~vious indulg~nce in,
alcoholic liquors or narcotic drugs, or by self-injury io­
flict~d with intLnt to inc~pacitatQ, or by refusing to submit
to modic:l1 or 6urgical treatm~nt with intbnt to rcr-nin unfit
for duty;

I Fifty-sixth. Or £~igns sicknuss or any physical dis­
ablcml.:nt or r.lents.l lapse or dcr!i,ngcmt>nt, for the purpost. of
escaping ,~rk or duty;

tFifty-scv... nth. Or, without Cluthority, dE.liberately
and r.illfully mi6s~s his ship or ~obill.: unit;
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'Fifty-eighth. Or exhibits a deliberate indiffbrencc to
his just financial obligations;

'Sixtieth. Or fails to comply with. or violates any
provision of articles 1, 3, 12, dnd 13 of these hrticles;'".

1I~.!IT. 1. The cor.r..anders of !lll fle~ts, squadrons, naval
stations, vcss~ls, end ~ircraft belonging to thE N~vy, are
required to shan in ~h€mselv~s a good example of virtue,
honor, patriotism. 3nd subordination; ~o be vigilant in
ins?€cting th8 conduct of all persons who o.r~ placed und~r

their oomc3nd; to gu~rd against and suppress ~11 dissolute
and immor~l practices, nnd to correct, according to the laws
nnd regulations of the Navy, all persons ~ho are guilty of
them. "

"••RT. 3. Officers and 511 others in uuthority in ~h6 nnval
servicE shull take all neccss~ry and ~rop~r ~~3suros, under
thE. lnlis, r~gub.tions. and customs of tht.: navul SErvice to
promote ana sufegu~rd the zorale, thE physical well_being.
and the bt.:ner~l welfare of the offiCErs and enlisted persons
unddr their command or charge. n

'·•.HT. 12. No person in the :lo.v31 service shall procure stortls
or other ~rticlcs or supplies for, and dispose theroof to,
the officl::lrs f_nd ~nlisted men on vElssles of the Navy, or at
navy yards or stations, for his own account or bcncfit. 1I

lI.l~RT. 13. Distilled spirits shall be admitted on 'board
no.val vess~ls or aircr&ft only upon the order and undor
the control of the commanding officers of such vess~ls

or o.ircraft, and to bt:. used only for nonbeverage purposE;s.lI
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Uniform~ 2£ Military Justice

Subject: Courts of Inquiry .- A.W. 97·103.

1. ~ havi sions

1. Articles of War.

"ART. 91. When and by \'fiom Ordered. -. A court of inquiry to
~xamine into the nature of any transaction of or accusation or
imputation against any officer or soldier may be ordered by the
President or by any commanding officer; but a court of inquiry
shall not be ordered by any commanding officer except upon the
request of the officer or soldier whose conduct is to be inquired
into."

ItnRT. 99. Composition.-- A court of inquiry shell consist of
three or more officers. For each court of inquiry the nuthority
appointing the court shall appoint a recorder."

"ART. 99. Challenges.-- M€r.'lbers of a court of inquiry may be
challenged by the party whose conduct is to be inquired into,
but only for cause stated to the court. The court sh~ll determine
the relevance and validity of any challenge, and shall not
r~c~lv~ a challenge to more than on~ memb~r at a time. The
party whose conduct is being inquirod into shull haVe the right
to be prosent~d before tho court by counsel of his own selection,
if such oounsel be reasonably availo.blc. 11

"J.RT. 100. Ollth of Members und Recordlirs.-- ThE: recorder of a
court of inquiry shall administer to the members the following
oath: Iyou, A. B., do swear (or affirm) that you will well
nnd truly examine and inquire, acoording to th~ eVidence, into
tho mutter now before you without partiality, favor, uffection,
prejudice, or hope of reward. So h~lp you God.' After which
the presid6nt of the court shall administer to the r~corder

the following oath; 'You, A.B., do swoar (or affirm) that you
will, according to your best abilities, accurately nnd
inpurti~lly record the proceedings of the court and the ovidence
to be given in the case in hearing. So help you God.'

"In cast) of affirfll[otion the closing sentence of ':ldjurntion
will l'e omitted."

.tART. 101. Powdrs; Procedure.-- A court of inquiry nnd the
re.ord~r thereof sh~ll havu the sume power to sumnon -nd
exncina witn~sses us is given to courts-nartial and the triul
judge advocate th~r~or. Such witnesses shell take the sane
oath or affi~ati~n L~~t is taken by witn~sses ~fore courts~
martial. .l reporu.r or cn interpreter for !l cc urt of inquiry
shull. before ent~ring upon his duties, take the o~th or
affirmation required of ~ reportvr or un int~rpr~ter for a
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court-m~rtial. The party whos~ conduct is being inquired into
or his counsel, if any. shall be permitted to ex~ne and cross­
examine witnesses so as fully to investigate the circumstances
in question.· t

",i..RT • .1.02. Opinion on Merits of C(.se.~- A court of inquiry
s~ll not give an opinion on the ~erits of the case inquired
into unless specially order~d to do so. "

"~T. 103. Record of Proceedings.--How Authentlcat~d.-- Each
court of inquiry shull keep n record of its procuedings, which
shall be auth~nticnted by the signature of the president ~nd

the recorder thereof, and be forwarded to the convening authority.
In case the record caD not be authenticated by the recQrd~r, by
renson of his death, disability, or abser.cc, it shall be signed
by the president and one other member of the court.~

2. Manual for Courts-~rti~l.

No comment on Courts of Inquiry as such.

3. A~ Rcgul~tions (Synopsis).

AR 600_300 per~"in to Courts of Inquiry.

While any corr.m~lding officer h~s statutory power to order
a. CJurt of inquiry, it is customary to forw~~rd the request to
the officer having pow~r to convene a court-martial competent
to try the off~nse, if there be a substantial possibility th~t

charges ~.y follo~. 2 b.

The convening authority has absolute discretion except
in classification proceedings (Soe A.R. 605-300 as to mandatory
courts of inquiry in classification proco~dings) to refuse to
convt.u a court. However, the applicant may appo~l to higher
!luthori ty. 2c.

All mombers should be superior in rank to the applicant.
3c.

The recorder is not n prosecutor or nd7is~r, but is to
assist the court, if it so desires, in all mntters leading
to correct conclusions of law or fnct. 3d.

Only p~rsons actually in the service r~y request a
COiJrt of inquiry. Sa.

3tatute of Limi tatior.s does not apply to C'Jurts Jf inquiry.
Sb.

The purposes of a court of i~quiry are:
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(1) To discover whether there be a trial by court-martinI.

(2) To inform or advise superior authority in cases which
appear not to call for trial by court-martial, but
rather udrndnistrative action. Sd.

Court of inquiry should follow the principles of military
law, applying analogies to court-martial procedure ~here appli­
cable. lOa.

There cay be a dissenting report. 15.

Return for revision is not limited. 11.

Efficiency reports should not refteet acts of which an
officer has been cleared by an investigation.

4. Public Lu~ 759--8Oth Congress, Chapter 625--ZD Session.

No ch:mge.

II. ~ Provisions

1. ~ticlcs for the Gov6rnnent of the Navy.

IlnRT. 55. By whom convened.--

llCourts of inquiry m:l.Y be convened by the President. the
Secretary of the Navy, the commander of ~ fleet or squadron,
nnd by any officbr of the naval service uuthorized by lu~ to
convene general courts martial. II

~nRT. 56. Constitution.-~

I~~ court of inquiry shall consist of not more thun three
commissioned officers as members, and of a judge ~dvocate. or
parson officiating os such. 1I

"Courts of inquiry shall hnvt; pom,r to 5 Ul':iI':'Ion wi tnesses.
administer oaths, and punish cont~~pts. in the sume munn~r

as courts martial; but they shall only state facts, and shell
not give their opinion, unless expressly required so to do in
the order for convening."

"ART. 58. Oa.th of meobers and judge advocate.--

liThe judge advocate. or person officiating as such shall
administer to the mcobcrs the follo.ring outh or affirmation:
IYou do BW~o.r (or arri~) w~ll and truly to ex mine and inquire.
according to the evidence. into the mutter now b6fore you.
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without partiality.' ~Lft6r which the president shall administer
to the judge advocate or person officiating as such, the follow­
ing oath or affirmation: 'You so swear (or affirm) truly to
record the proceedings of this court and the evidence to be
given in the case in henring. lll

"hRT. 59. Rights of party or o.ttorney.--

lithe party whose conduct shull be the subject of inquiry,
or his attorney, sh311 have the right to cross-examine all
the witnesses. 1I

"ART. 60. Proceedings; authentication; us~ in evidence.--

'IThe proceedings of courts of inquiry Shllll be authenticated
by the signature of the president of the court and of the judge
ndv~cate. o.nd shall, in all cases not capitel, nor extending

the disnissal of n co~ssioned or warrant offic~r, be
evidence before a court oartial, provid~d oral testimony cannut
be obtained. 11

2. Naval Courts and Boards.

"COURTS OF INQUIRY •..NO I!~'VESrIG~~TIONS

II INSTRUCTIONS .l,.11D PROCEDURE

IISEe. 720. Purpose.--

"Courts of inquiry and investigations, as the oanes
signify, are primarily fact-finding bodias, and, unl~ss

specifically directed by the conv~ning authority in tlw
precept to express opinions or to make roconmendations, will
confine thomselves to findings of fact. The proce~dings of
those bodies nrc in DO sense R triul of an issue or of an
accused p~rson; they p~rform no real judici~l function; they
are convened solely for the purpose of inror~ing the convening
autrDri~ in a preliminary way 6S to th~ facts involv~d in
the inquiry, ~nd when directed, to aid him ~nth opini ,ns and
recommendations; their conclusions are ~urely advisory.
Convening authorities should remember that any action taken
in a oatter subsequent to its investigation is t~ken upon
the initiative vf the convening authority in his adrninistrGtive
capacity. The function of these bJdies is m~r~ly to aid such
officer in the p~rr~rnunce of his ~dmlnistr~tive duties and
not to relieve him of resp~nsibility for his adndnistr~tivo

acts.

till court oJf inqu:iry hns powt>r to c ..-",pel the I\ttendo..nce
of civilian witnesses, &Od should be c~nv~n~d or requested
whore testim~ny of civilians will likely be dbsired; the
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proceedings of a court of inquiry may under certain conditions
be evidence before a court martial; othenyise there 1s no
vital distinction in the power or effectiveness of a court of
inquiry and an investigation, and the question which to convene
is entirely within the discretion of the convening ~uthority.

Whether or not an investigation shall be by a board of officers
or by one officer is entirely within his disoretion; but in
important cases where the facts are various and complicated,
where there appears to be reason for susp~cting criminality,
or where crime has been committed, with uncertainty as to the
perpetrator, or where serious blame has been incurred without
certainty on \'thom it ought chiefly to raIl, a court of inql,;.iry
or a board or inVEstigation affords thb bes~ meuns of collecting,
.lifting, and methodizing information for the purpose of enabling
the convening authority to decide upon the necessity and
expediency of further judicial proceedings."

"Sec. 721. By whoa conv6n~d.--

itA court of inquiry may be convened in accordance with
the articles for the government of the Navy. An investigation
may be ord~red by any officer cmpow~red to conv~ne a court of
inquiry, by the commander of a division or large force afloat,
and by th6 senior officer present afloat or ashore."

"Sec. 722. When to be convE-ned.--

"If then is no doubt as to thu facts of any particular
incident or occurrence, and no reason why ~vorn testimony to
fticts fresh in the minds of wi tncsscs should bo pres6rvcd, a
complete administrative report by the commander concerned will
be fully as sntisfactory as the record of a court of inquiry
or of an investibation could be. But ordinarily, oving to
ltlgal sequels, the following should be covered by a court of
inquiry or board of investigation."

The following sections deal with when a court of inquiry
is to be convened 1

'15ec. 723. Loss of life from accident or undt:r pcculicr
.or doubtful circumstanc(;s."

"Sec. 724. Serious casualties or dfw;ficiencies in ships."

"Sec. 724~. Accidentul oxplosions in which•••.. explosives
are destroyed."

"Sec. 725. Loss or stranding of a ship of the Navy. rt

ItS6C. 726. Collision \Vi th a mercmnt ship."
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"Sec. 727. Precept.--

tIThe precept of a court of inquiry or investigation shall,
in addition to naming the membership thereof and setting the
time and place of meeting, state clearly and consisely the
matter that is to be investigated and shall give explicit
instructions what the report of the court or investigation sh~ 1
include and any other matters of procedure deemed necessary.
Neither the record of an inv~stigation previously held in rcfereno~

to the same subject matter nor official opinions of any kind
shall be attached to or made a part of the precept. Such rcoords
or papers may, however, as a separate matter, be sent to the
judge advocate or recorder for the purpose of assisting him to
bring out all the facts in regard to the matter under investigation.
The precept shall also specifically name as def~nd~ts and
interested parties all persons who appear to be such fro~ the
outset. The convening authority should cause to be notified
the complainant and persons who appear to be defendants und
interested parties from the outs~t of their right to be present
during the investigation. A confirmation copy, signed by the
convening authority, is required wh£D the court or investigation
is convened by dispatch.

"1n addition to the above, the prcccpt,o:: 'letters to an
inv~b~igating officer, shall ref~r to the statutory authority
there"for.

"Unless tho power is expressly giv~n by the convening
authori ty in the precept, inv6stig£ltions will take no testimony
under oath. When such power is given by the convening authority,
all testimony shull be taken under oath. tI

USee. 728. Membership.--

."(0.) A court of inquiry shall consist of not more than
thr~e commissioned officers as memb~rs and of a judg~ advocate.

"(b) A board of investigation shall ordinarily consist
of three officers as members.

II{C) Th(;: composition of a court of inquiry'or bon-rd of
investigo.tion, both in regard to rank of memb~rs nnd the corps
to which they belong. shall be r€gul~tud by the circumstances
to be invcstigaud. The numb.:r of officers to constitute
such bodies is ~.i. thin the discretion and judgment of the
conVening authori~J. ,~o must consider the importance of the
~tter to be inVestigated and the &vuil~bility of officers
for the purpose. ~h~D impor~nt na~riQl under the cognizance
of one of the material bureaus of the Navy DepartrrNnt, is
involved, an officer esp~cially trained or experi&nced in such
m9terial shall. ~henev€r practicable, be appointed a menber.
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In case the conduct or character of an officer may be implicated
in the investigation, no member of the court of investigation
shall. if practicable, be his junior in rank; and should such
officer not be of the line, it is proper, if the exigencies of
th~ service permit, that one or more officers of the corps to
,~ich he belongs be detailed for duty on the court of investig~tion.

If it can possibly be avoided, no offic~r shall be Dam6d as a
member who has personul knowledge of the subjoct matter of the
inv~stig~tion. An officer who is ordered to duty as a member
and who knows or has due reason to believe that he will be
designated us n defendant, should imrr.cdiutely so advise the
conv~ning authority, and upon receipt of such information such
officer should be relieved from dU~J on scid body.

l~onever, in the judgment of the convening authority,
it may be necessary or desirable, counsel to tho judge advocate
may 'c o.ppointed •

•tA separate recorder need not b~ n~med on ~ bourd of
investigation if there is no likelihood of ther~ being ~ny

defendants. In such case the junior member acts as recorder.

"(d) An investig~tion is composed of one offiC{;r."

"Sec. 729. Clerical assistance, intt.rpretc.r, nnd orderly.-

liThe provisions for courts mnrtiul wi th respect to
cl~ricnl assistance nnd s~rvioes of interpreters govern a
court of inquiry or investigation. At the request of tho
judgo advocat~ or recorder. thL commending officer of the
immediate comm~d within uhich thu body is to sit shall
direot an orderly to attend upon its meetings and execute
its orders. 1I

"Sec. 730. Rule of B.ssembling.--

"Courts of inquiry flnd investigations shull assemble
at the place ~nd, as nearly as practicable, at the time
named in the order convening them, but may adjourn, when
desirable, to such place as may be oonvenient to thu inquiry.
Tho members thereof shull take thbir seats in tho s&mc order
of rank or seniority as on courts ~rti~l; that is. the s~nior

member at the hend or Cbnter of the table ~nd th~ othcr
mcobers in order of r!U1k at his right nd left altern:.l.wly."

"Soc. 731. Duties of president or senior rnember.--

"Such offic~r sr..ull ndminister the O!lth to the judge
advocate or recorder, end the vntnesses, preserve ord~r,

decid upon matters relating to the routine of business,
such as recess, and ray adjourn the court or inv~stig!ltion
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from day to dny, ~t aod to such hours as in th~ir judgment
will be cost convenient ~d proper for the transaction of
th~ business-before them; but should nn objection be mnde
by ~ other cember, ~ vote sh~ll be taken with regard to
it, and the decision of the majority sh..ll govern,lI

"SCC • 732. Duties of the judge: advocate or recorder.--

"(u) To Sumr.lOn &11 the witnesses required for the
investigation nnd to l~y before the court or investig~tion

a liat of them.

"(b) To administer the oath or affin:l!ltion to tho
cccbers.

"(0) To record the proceedings and to cake up the
record.

II (d) To conduct the exnmin!l tion of ',"i toes ses.

"(0) To assist in systematizing the intom:;ltion
received, to ninute in the proce~dings the opinion ~nd

r~comrnendation, if celled for, ~nd to r~nd~r such assistance
as will anuble the court or inv~stigation to lay all the
circumst~nces of the cuse b~fore tho cony, oing authority
in a cle~r and ~xplicit manner.

"(f)
membl.r, to

In conjunction with the prcsid~nt or seDior
authenticate the proceedings by his signature.

"(g) In &encral, he is the prosl:'cutor and is rosponsible
for bringing out nIl the facts.

"In cnse tht; junior mEJmber of 0. board of investigation
iG acting us reoorder (a recorder not having been dLsignated
in the conv~ning ord(;r). he will not act in ~ny sense as
prosvcutor, but the board will nct in ~n unbias~d ~anner to
obtain nIl pertinent intonnutioD nvo.ilable. II

"Soc. 733. Guneral rules Dond procodure.--

·'(a) Courts 01' inquiry and invl:'stig~tions ur,;,; usually
cleared until the o,rder constituting them and tho instructions
contained therein are read und the mode of proc~durc has beeD
decided upon. Thos: ,jUdge udvoc(ate or recorder does Dot wi thdrnw
when the court or lnvestig~tion is cleared. Wheth~r the
investigation sh~ll be held with closed or OpeD doors cost
depend on the nature of the r-~tter to be investigated, and,
if not specified by the convening authority, must be decided
by the court or investig~tjon. Tho r~ct that the iDv~stig!ltion

is held \'7i th closed doors Cl.:ll not work to cxcludl,; p!lrties to
the inquiry nnd their cotulscl. The body 'OAy be cleared at any
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time for deliboration. whereupon the parties und their counsel
will withdr~~. Clearing the court may be dispensed with und~r

th~ general principles ~f section 373.

"Boards of investigation. cl though thoy sh~ll collect
~t~rial infor.cation from apparent or known facts. or frOD
written evidence v.nich they L.ay possess, and shall rec~rd

the decl~rn~ions of persons eXAni~ed beforo the. ~:ll n0t
tak~ t~stiDOny under oath except in i~por~nt c~ses in which
the precept expressly s~tes that such b~urd is authorized to
adcinister oaths in accord~ce with the provisions vf 5 U.S.
Code 93. in ~ich case all testinony sh~ll be taken under
~ath.

''\Thcn a board of invt.stigntion is not requir(:d by its
precept to tuke testimony under oath, the record of such
board cnn not be introduced us evidence in subsequent
proceedings, except as provided in s~ctiOD 222. Ther~fore

a wider latitude is pe~issible and the rules of evidence
need not b~ strictly observed; tho function of such bo~rd

being solely to obtain inforr..stion f0r the convening and
higher authority. The s1me rule applies to an invcstib~tion

not under oath rr.~de by ~n investigating officor or clerk.

lI(b) After thE: mode of proceduro has been decided upon,
the oomplainant and defendants. if any, ~ust be oalled before
the oourt and the precept read to thee by the judge advocate
or recorder.

11(0) Need not meet daily.-- Courts of inquiry and
investigations-n~not me8t from duy to day, but h~ve power
to adjourn for such period ~s may be necessary without
requesting permissio~ of the convt;,ning authority. WhEW the
suspension of bUsiness is from one part of a d~y to ~n0ther

part of the same day it should b~ recordro as a recess; ~hen

from ono day to another, as an adjournment.

"(d) Challenges. -- Parties to an inquiry have the right
to challenge any member, ns set forth in sections 561 und
562.

U(e) Members must dct<..rmine n.ccording ~ the £;vidcnce.-­
The 0 th taken by the members of n court of inquiry requires
them to oxamine and inquire laccording to the evid~nce' the
mutter befare th~m.

It(£) Witn€.ss€s sh.,l1 be examined tlp ..rt l'rom eaoh ,)ther.-­
It is inproper for witnesseS; unless they r~ ther;ise
connected with the inquiry, to he~r the testi~ny of other
witness~s. The court sh~ll intorn e~ch witness. other th~n

'} oer..bcr of the court. the judee advoc:.;.te. or u p.•rty to
the inquiry, itT.Iediu.tely ....ftt.r the wi tn~ss h..s been s\roztn.
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of the subject nutt6r of the inquiry. All witnesses, except
thc judge advocate, ;. cenber, £!. ~ party to ~ inquiry,
sh~ll be ,~rncd, after testifyinG, in accordance with the
provisions of section 297. While it is nat legally neccss~ry

th t dcf'cndnnts should be wurned th!lt what they sny l!!.!ly be
used o.gc.inst thEm (whEn Il ,"i tness under oath), it is desirable
th~t in practicc this bo done and that thoy be further informed
of th~ir ribhts, p~rticul~rly whcn they nre without counsel.

~(g) Su~oning and exnmination ~ witncsscs.~- Tho
suer-oning and exnoination of witnesses 18 conducted in the
sane manncr as before a court Cfrrtial, except that n bourd
of investig~tion and an investigation can not compel the
nttend~nce of civili~ witnesses. The !ltt~nd~nce of such
witnesses, theref'ore, is option~l, and the subpoena f'or
S~~ should not include weotion of u penalty f'or failure.
Such witncsses c~n be subpoenaed by tho record~r at Govcr~ent

exponse only ~~th the approv~l of the convening authority,
ond t •.o approvc.l of tho Secreto::.ry of the NllVY is nec€ssr,ry
to subpo~r.L~ such wi~esses from a distance ~hich ~~uld requir~

such authority if the attend:;mce of' the '"1itnesscs were desired
bufore 0. general court martial.

liThe judge advoc'J..te or recorder first calls witnesses;
tho complain~nt, if there be one, is then entitled, v.hen
the judge advocate or recorder rests his case, to introduce
eVidence; dcfcnd~nts mny thEn introduce evidunco, and after
they rest their C:l.seS I intbrested parties may colI lIitnesses.
If, at thlil end of the tcstinlony of tho above witnesses, the
court or investigation desires further inform~tionl it may
call witnesses. All VA tnesses shall be Exumincd in accordance
with court martial procedure; that is, the order of their
examination sh~ll be direct, cross. redirect, and rocross.

t'(h) No business other thnn an udjourwnEmt shull be
tr~nsuctud unless n majority of the membors be prBsent, except
when the convening authority so orders.

U(i) No ffi£:mbbr sh~ll fail in his o.ttend~mcc at the
appointed tiroQs ~less p~evented by illnESS or some insuperable
difficulty, ordered €:.way by competent "uthority, or excused
by the convening uuthority, ~XCdpt th~t a short tEmporary
absence may be ~llcr.Jed by' the pr~sidcnt or sLnior memb~r of
the court or investiG:l.tiamt nor sh~ll a member lcav~ the
vicini~ of th~ ~ssembly' pl~ce unl~ss nut~~rizcd to do so
by thE; convening :luthori ty or his superior.

"lIn cuse of the ...bsencc of c: ooI::bcr, the senior officllr
"sh 11 inform th~ con7~LiLb ~uth.rity of the fftct, ~nd ~18~

of ~~ rCasons fJr thu aba~nco. if knawn to hiw, i~ orJer
th~t the vuc'ncy wny be filled, it l~omed nooeBe~ry.
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"A member absent during the investigation of any m:lttl:,:r
or case shall not vote upon a. decision wi th regard to it
unl€SS~ if nccess~ry to arrive at a conclusion, a reinvesti­
gation takes place in the presence of that member and of the
pn.rtil.:s."

"Sec. 734. P~rties.--

"(0.) Compldnnnt.-- 'Then :m inquiry is ordt::red into
facts in connection with ac~sation or complaint marle by
~ny person to the convening authority, such p~rsvn is kn~ln

8S the compbinnnt !lnd rNJ.y be a.llowed to T£:lllllin in C)urt
during thl::: inquiry and m~e suggestions.

It(b) Defcnd!lnt.-- A P€TS.Jn mose c:mduct is the subjoct
of investigation is a defendant. Shvuld it appear at nny
tir.;..., th'..I,t nny person in the navc.l service CIT €:mpk>y not n:lOt.3d
as n dGfendant in the precept becomes inv~lv€d in such s wny
th~t an accusation ngcinst hie ~y be icplicd, it is the ~uty

Jf the c~urt to infore such perso~ thrvugh official chc.nnels
that he is a def~nda.nt.

l'In informing U p6rsJn that he is a detcnd~nt, he shall
be n, ":"iticd of the gist of th~ evidence th'lt tends to implicate
him and instructed that ho ~ill be acc~rdcd the rights of
an accused before a c~urt marti~l, namely, tho right to be
prosent, to have c0unscl. to chcllengo mc~bcrs, tJ introduce
and cross-exnmine "Ii tness€s, to introduco nO"J I!l£l.tter pertinent
to the inquiry, to testify :r dl;loluro in his o,m bbhalf at
his ovm roquost, and to makea stat~mont and argument. He hus
tho rig~t of any witness t, refuse to answer incriminating

r degrading questions. Conversely, shJuld it become app~rent

at uny time th~t u person who hus been deeignated a dofondant
is involved in an insignificunt degree, the cJurt shuuld inf~rm

him that he is not longer a defendant.

"No person outside of the naval service or cmpl)y may
be named ~ d~fcndant.

"(c) Interested party.-- Any person, not n complc.innnt
or defendant, ~hJ has an interest in the subj~ct matter f
the inquiry r._y, within the discr(;tiun ~f tht,; convening
uuthority, be d~sign~t£d, in the prcc~pt ~s an inturested
p~rty. (See sec. 726~) ~~ uld it at any time durin~ the
courso :Jf the inquiry llpp;..~r tl-,a t f~ny pers JD n~t namt;:d in
the precept has such int;..rest, he ~y. within the discretion
)f the cJurt, b~ deLtgna~ed an interested party. In either
c~sc tho perS..ill 811111 be ::J.:.tified thllt he tdll be all.J,·;(;d to
be pres~nt during the. inquiry, ex~mine witn&8SeS, and intr~duce

nsr, matter pertine~~ to the inquiry in the s~me ~er as a
defendant. The gr_n tinE; ::.f thesE:: privileges b such a person
rtU'j, but need n t 0. e, :::.t his cwn :-equo.;st. A. perlS n gr:...ntcd
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the privileges of nn interested party may be called as a
witness, but, of course, can not be required to incriminate
himself. The foregoing provisions do not apply to collision
cases, which are governed by soction 726.

lilt shol,.;.ld be borne in mind th!lt the status of a p'lrty
to the inquiry is at all times subject to cr.~nge. depending
on the evidence udduccd. Thus, u person not ~med in the
prvcept might b~ designuted ~n interosted party by the court
during the course of the inquiry, at aoua later stage of
the proceedings become irnplic'lted in the matt~r under investi­
gation in such a \1nY as to make him u defendant trLrcto. and
subsuquontly cease to be a defendant bcc~use involved in an
insignificant degree.

"If the rights of a defend~t be not accorded ~hen they
should be. the court of inquiry or investi&~tion. so fur us
conc.. rns the person denied his rights••dll be held of no
evid(:ntio.l effect. ~ is ~ or tht;. most important rules
to be observf;;d.

~(d) Right to counsel.-- The cOffiplain~t, d€f(:Dd~Dts,

nnd interested parties before 0. court of inquiry or invEsti­
gation h~va the right to the oid of counsel. Should a
defendant ~mive his right to couns~l, the president or
senior member shall ~arn him that swor~ testimony is admissible
as evidenco before courts-martial, as provided in the 60th
A. G. N. or the general rules of evid~nce. nnd again advise
him to provide himself vath counsel, informing him that coun­
sol will bo assigned him should he so desire. A statement
that this section has been complied ,rith sh~ll be entered
upon the record of proceedings in any c~se where an enlisted
mun so involved waives this right. 1t

"S0C • 735. DeliberatiOD.--

"(a) After 1111 the evidence is in and statements and
argum~nts. if any. h~ve been received, the court of inquiry
or investigation should be cleared. the proceedings read
over. and the instructions contained in the convening order
carefully examined and scrupulously followed.

"After mature delibera.tion on the testimony record~d

during the inquiry, the body shall proce~d to report the
facts. and, if so directed, on opinion or conclusion
dr~wn from the facts ~nd a recocruund~tion as to what further
aeti ':. if any. should bt. had. (A f::lct is un action; £.

thing done, 11 circu=.st~e~.) Unless an opinion is called
for, care should b6 t~ken to state only f::lcts. The bodJ
must n~igh the evid6nc~ Gnd include in its finding or facts
those things which it believ~s the evidence established to
have been done. and nothing further. If the body reconmends
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that 'urther proceedings be had in the ~tter. it should state
in its recor.unendatioll the nume of the person or persons o.gninst
TIho~~nd the specific m~tter upon which, the proceedings should
be conducted, together ,rlth the nature of the proce~dings.

't(b) Th<il report of the court or investigar.ion sh~ll include
!l full st.... teT:lent of injuries recei"ed by personnel und d!lr::i'J.ges
to caterial xed an opinion regardlng line of duty and misconduct
in accordance with section 723.

"(c) If!l mecber dces not cuncur with the findinGs,
opini~n, or reco~endations of the court or investigation. he
shall append his re~sons for dissent and subscribe his n~oe

thereto~ The rep~rt shell be basec on the opinion of the cajority.

"(d) It is held to be !l brcnch of discipline on th(; part
of QnY oember to disclose or publish the opinion. findinbs, or
recor:znondo.tion of the COl.:r t or invcstiG:...tion, or of the individual
mecbers thereof, without the sanction of th~ convening Luthority.

!tee) Ordinarily ll.n opinion should not be requested c>f an
investigation in view of the f~ct ~t but uno officer constitutes
such investig~tion.

"(f) The pr.:lceedings of 0. court of inquiry or investig!lti::>n
must bo authenticated by the sig~tur~ of tho president and
the judge advocate, but &11 the occbers should sibn the record.
In the crise of a minority report. the respective reports must
be signed by the concurring members of the court and the record
must be uuthenticated by the signatures of the presid~nt and
judge advocate. The record of proceedin&s is then to be
submitted to tho convening Quthority for his considernti9n,
after which the court ~y adjourn tcmpvrarily to a~~it his
further instructions."

"Sec. 736. Reviewing authorit"J.--

"(0.) Court of inquiry and investigation rf:cords are
reviewed by tho convening authority .nd by tlx>se officers,
if any, throughwhom the record is forwarded (the recorJ is
fon,~rded through rogul~r channels). who shall take such
further nction upon the matters disclosed by tho inquiry
o.s they may deem 'J.pproprio.te, 'lnd sh:.J.ll submit the proceedings
to the Judge Jldv,Jcnte Gener:ll. If o.ny disciplinury is ta.ken.
or will be tuken by the convcninb or revicwiob autrority. a
statcoent thereuf shall be cade in his action.

It(b) The reviewinG authority cay record his diso.pprovnl
of the proc~edings in ~hole or in pnrt or may return the r~c~rd
to the cunvening auth~rity ~ith rucJr.nend~ti~n to the lo.tt~r
to changl: his llctbn .Jr to have the court revise the record.
Such rec~rnmend~ti,Jn. ho..ever. is purely udvis,Jry. The general
principles of secti~n 473 ~pply.
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I:(C) In case of failure to accord the rights of a defendant
to a person who should properly have been made such~ the conven­
ing authority should return the record to the court or investi­
gation for revision, and direct thut in such revision these
rights be accorded. If for any reuson this cannot be accomplished
the record of proceedings shall be referred to such person for
a stutem~nt before any nction on the proceedings is taken by
the conv~ing authority or other reviewing Duthority which reflects
adversely upon such p~rson's official record. Such statement
shall be attached to and w~de ~ p~rt of the record of proceedings.

"(d) The proceedings of u court of inquiry or investigation
may be revised as often as th~ convening ~uthority mny deem
necessary. New evidence muy be receiv~d ~nd recorded on ev~ry

such revision, und any of the ?revious witnesses may be recalled
and reexamincd with a view to eliciting rurth~r intorm~tion,

provided that all parties to the inquiry arc afforded an
opportunity to be present. It

3. Other

''''lbenever a reviewing authority, including Chief of Nava.l
Personnel or Commandant of the Marine Corps, recommends in en
cndorsemLnt on 3 court of inquiri, board of invcstigation or
investiga.tion record, that said record be held to contain
matter of interest which within the purview of the reference,
relates to the rLcord of any particular offic~r, the norm~l

procedure upon approvnl thereof by the Socretary of the NuVJ·,
is for the Judge Advooat~ General to inform all concerned by
:In e1 Jorscment in form following the €;nC10sul'e. A copy is
filod in the record of the officer conoern{:d. l

' (Letter Col.
J.E. Curry U.S.M.C. of Office of N~vyJAG, dated 16 Aug. 1948).

4. Proposed Navy Bill

"ART. 42.

n(a) Courts of inquiry may be convl.nt;.d by an person
authorized to conv~ne general courts marticl, A court of
inquiry sh~ll consist of three or more commissioned officers.

ll(b) Boards of investig,~tion composed of two or more
officcrs and investigations conducted by one officer may be
convened by any person authorized to convane courts of inquiry~

nnd by such other officers 35 the Secret~ry of th~ Navy may
dcsigM.te.

"(0) For eVo.:;ry court of inquiry r:nd board of investi­
gation. th~ conveni~ luthority shall ~ppoint a caUDsl.l to
assist th court or bo~rd in its duties.
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I'(d) Any person subject to theso articles. or i~ the
employ of the D:.lVr.l service, whose cunduct sh·dl be the sub­
ject of inquiry. or his counsel, sh'.l1 hc,vt.; the right to
cross-ex~ine all the ~itnesses.

"(O) Any person subject to those articles, or in the
&~ploy of the nav~l service, who hilS ~n interest in the
sub~ ct of inquiry, sh~ll hnv~ the right to be present nnd
to hto represented by counsel of his Oml choice."

IlJl..RT. 43.

ItCourts of inquiry, and, when empo\vcred by the convening
authority, b~nrds of investigation and investigations conducted
by one officer sh~ll have p~er to administ~r v~th5. They
sh~ll make findir~s of fact, and when r~quircd so to do, express
opinions and make recommcnd~tions."

". .RT. 44.

"The proce~dings of courts of inquiry shall be lluthcnticstcd
by the signature of the president of the court and of the
counsel for the court; but in cuse tho proceedings cannot be
authenticated by the siQnatures of the president and of the
counsel, by reas~n of de~th, disability, or abs~nce of either
or both of them, they s~ll be signed by a m~mbcr in lieu of
the president and by another member in lieu of the counsel.
The STIorn testimony, cont~ined in the duly authenticated record
of proceedings of ~ court of inquiry, of a person whose oral
testimony cannot be obtained, shall be evidLnce bofore a court
martinI of ~ defendant before said court of inquiry: Provided,
That where such testimony is used in evidence n,g:l.inst tho
accusod person, other than under the g~nurnl rules of evidence,
the punishment imposed sh:...l1 not extend to death. II

Witnesses before c~urts of inquiry are cover~d in the
s~ orovisions as witnesses before courts-martial.

III. Differences

1. Nature

The Navy court of inquiry is c fact-finding body which
perforns functions similar to thos~ of an ~rmy pre_trial
investigation excupt th~t it is ~uch more formal end evidence
beford the court of inquiry msy be used in n subsequ~nt court­
nnrti~l of ~ persuD tre~tcd ~s u def~nd~nt before the court
of inquiry. A N~vy court of inquiry mak~s investigations
such as inquests, coJurts of c,}llisLns, etc. The Army c.:>urt
if inquiry flppointed by the President is s .... tlcwh!lt siollar,

except thut the r~Curd o~y n~t be introduced in ~ subsequent
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court-martial without the consent of the accused. Army courts
of inquiry, except those appointed by the President, m~y only
be convened at the request of the person whose conduct is being
inquired into,

The .'.rmy court of
fication proceedi~s,

inquiry is most commonly used in clnssi­
See . ..R 605-200.

Thus, the N~vy court of inquiry seems to be a regular and
usual procedure fOr the ben~fit of the n~val service, while
the ~.rrrr;; court of inquiry is .:..n Extra.ordinnry ~nd spl.ciul
proceeding for tht;. benefi t of Gn individu'.l,

In both services, courts of inquiry nTC merely fact­
finding ~odics ~d do not rend~r opinions or recommtndutions
unless specially ordered to do so.

The Navy also has bo4rds of inv~stig~tionwhich differ
from courts of inquiry in that th~y ure less formal, the
record thereof, except under speciol circumstances, is not
admissible in u subsequent court-martial, and they ~y con­
sist of less then three offic... rs. The ..rmy does not h::l.ve
such boerds of investigation in its militn.ry justice procedure,

An act of nn Army officer, of which he has been cleared
by a court of inquiry, may not be considered in classification
proceedings. while the report of n Na.vy board of inquiry may
be considered by a board of examination.

2. Convening Authority

Only persons authorized to conv... ne Navy general courts­
mnrti~l rony convene Navy courts of inquiry, while under the
Articles of War, the Presidont or any commanding officer may
conv~nc courts of inquiry. However, an Army commanding
officer may only convune a court of inquiry at the request
of the person whose conduct is to be inquired into, and if
tho commanding officer refus~s, the petitioner may appeal
to tho next higher authority.

3, Composition

No difference as to number of m~Dbcrs.

The Navy court of inquiry has a counsel, wnile the
4rrny court of inquiry has a recorder. who p~rforms functions
similar, but not as extensive, as th~ Navy counsel.

4. Parties

In ~n roy court of inquiry, t~ only "p~rty" is a
person in Qctu~l s~rvice vhos... conduct is bLing inquired
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into, ~hil0 in u Navy court of inquiry, any person subject
to thl: ..GN, or in the employ of the navul service, whcs e
conduct is bLing inquired into or who h~s an interest in
the subject of inquiry, is a "pLl.rty."

When a N~vy c~urt-~.rti~1 is ordered ~s a result of
n cocplaint, the cocpl~in~nt m~y be allowed to be pres~nt

~nd ~~ke suggestions.

5. Proc...dure

HS to oaths, sc;c C.S., A. )7. 19.

The pow... r t~ s~~on and exa~in~ witnesses is the saoe
cs for courts-carti~ls. Sec C.S., A. W. 22, 23.

Procedure as to ch~ll ...ng~s is the sur~, as both ollm7
only ch~lle~ges for c~use.

The provisions to the ~uthentic~tlon of records are
the same, except th~t the ~. W. ~ke no prov~s~on for
authentication whon the prcsid~nt is disabled.

IV. Recommendations

McGuiro ll.rticles:

lI".rticle 7. Courts ~r inquiry.

1I(n.) Convening authority. Courts of inquiry may be
convened by nny person authorized to convene a goneral court­
TIUlrtio.l.

It(b) Constitution. (1) A court of inquiry sh~l con­
sist of three (3) or more commissioned officers of the naval
service or of orgc.nizo.tions serving us 0. purt of the Nuvy.

"(2)
o.uthori ty sh:;;..ll

For every court of inquiry, the convening
~ppoint n record~r.

"(c) Pow... rs. Courts of inquiry sh.:>.ll h".ve powt;r to
summon witn~sses, administer oaths, und punish contempts,
in the same oanner Ll.S generel courts-marti 1. They sh~ll

make findings of f~cts, ~nd, vmen required so to do, express
opinions nod mo..ke recommend:..tions."

"".rticle 8. Investig:ltions. 8ol.ords ",f inv£.stig tion wd
on~-orfic£r inv(.s~igutions r.iY b~ cunv~ncd -rod appointed by
such officers, and under such rules ~nd r ...gul~ti~ns, as the
SccrutJ.ry ;;,f the lbvy mny d(wrnine."
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r;hite :~rticlbs:

".•r ticle 15. Courts of I1:.quiry, B.Jo.rds of Invt-stigatioD',
love stig9. tions.

"(o.) Convening c.uth::>rity und cump0sition. C;,lurts of
inquiry may be convened by ~ny person &uth4rized to ccnv~ne

g~ncr~l c~urts-marti~J. A court ~f inquiry sh~ll c~nsi8t

of three or ffi;,lre co~issi~nEd officers of the nav~l service
cr ~r org'nizctions s£rving with the N~vy. For ~very cuurt
uf inquiry, the conv~ning ~uth~rity shull appoint a jud&c
advocute who sh~ll h~ve powers sicil~r to the judge ndvoc~te

of g~ncral courts-mo.rti31.

"(b) Boards of investigation nod investi gu. tiona con­
ducted by one officer m~y be convened by such officers, and
under such rules and regul~ti;)ns. as the Secretary of the
Nnvy may prescribe.

"(c) POVli;;rs. Courts of inquiry, boards "f investigation
and investib~tions CQoducted by one officer sh~ll h~ve power
t~ sumnon witnesses and administer ouths. They sh~ll ~ke

findings of f~cts. and when required so to do. express
opinions lind make recommendations."

The Keeffe. Bnllantine. /lod Vanderbilt Reports make
no recommend/ltions as to courts of inquiry.
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