


Uniform Code of Military Justice

Subject: Dueling, A. W. 9l.

I. Army Provisions

1: Articles of War.

"ART. 91. Dueling.-- Any person subject to military law who
fights or promotes or is concerned in or connives at fighting
e duel, or who, having knowledgze of a challenge sent or about
to be sent, fails to report the fact promptly to the proper
authority, shall, if aa officer. be dismissed from the service
or suffer such other punishment as a court-martial may direct;
and if any other person subject to military law, shall suffer
such punishment as s court-martial may direct.”

2. Public Law 759--80th Congress, Chapter 625--2D Session.
A. W. 91 was not changed by P. L. 7589.

II. Navy Provisions

Articles for the Government of the Navy.

"ART. 84u4e04e04.. Such punishment as a court martial may adjudge
may be inflicted on any person in the Navy-=i.ieeecees

"Fifth (Duels).-- Or sends or accepts & challenge to
fight a duel or acts as a second in a duel;

"Seventeenth (Refusing to apprehend offenders),-- Or
refuses, or fuils to use, his utmost exertions to detect,
apprehend, and bring to punishment sll offenders, or to aid
all persons appointed for that purpos€;eecvsesess"

Proposed Navy Bill,

"SEC. 11. Article 14 is renumbered as Art. 9 and azmended to
read as follows:

'ART. 9. BSuch punishment other than death as a court
martial may adjudge may be inflicted upon any person subject
to the Articles for the Government of the Navy--.

'Fifteenth. Or sends or accepts a challenge to fight
a2 duel or acts as a second in a duel;

'Twenty-seventh. Or refuses, or fails to use, his
utmost exertions tc detect, apprehend, and bring to punishment
all offenders, or to aid all persons appeinted for that purpose;

'Sixty-first. Or is guilty of any disorder or neglect to
the prejudice of good order and discipline or any conduct of a
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nature to bring discredit upon the naval service other than any
disorder or neglect or conduct mentioned in these Articles;

'Sixty-second. Or is guilty of an attempt, or of a con-
or of & solicitation, to commit any offense against

"

EEjevssssncea

Differences
A. Ti. 91 is broader than the article in the proposed
' y with dueling (Art. 9, Fifteenth).
ich are not covered by art. 9,

Fifteenth, proposed Navy bill, could be charged under art. 9,

Twenty-seventh, Sixty-fi , or Sixty-second.

IV. Recommendations







Uniform Code of Military Justice

Sub ject: Murder-~Rape, A. W. 52.

Army Provisions

l. Articles of War.

"ART. 92. Murder--Rape.-- Any

w

person subject to military law
who commits murder or razpe shall suffer death or imprisonment
for life, as a court-martial may ulrect; but no person shall
be tried by court-martial for murder or rape committed within
the geographical limi of the States of the Union and the
District of Columbia i ime of peace."

NINETY-SLCOND ARTICLE OF WAR.

Murder.
'In time of' peace' contemplates

Ulete peace, officially proclaimed. (Xahn v
u“uerson, 265 U. 8. 1.)

"Murder is the unlawful killing of & human being
with malice aforethought.......... The death must
take place within a year and a day of the act or
omission that caused it, and the offense is committed
at the place of such act or omission although the
victim may have died elsewhere.

"Among the lesser offenses which may be included
in @ particular charge of murder are manslaughter,
certain forms of assault, and an attempt to commit
murder,"

(For further discussion of the elements of the
crime, see Par. 148a,)

Rape,

'Dlscusslan.-- Rape is the unlawful carnal
knowledge of a woman by force and without her
consrnt..........

alled stotutory rape--that is, carnsl

ze with her consent of s female under d"
consent--is not an offense under this article,
i ke I-l’. 960

€s which may be included
t with intent tc commit
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ra assault :nd battery, mssault, and azn attempt
to commlt rape.

Public Law 7569--80th Congress, Chupter 625--2D Session.
"SEC. 235. Article 92 is amended to read as follows:

Any person subject to military
11 suffer death or impriso nment
direct; but if found guilty
premeditated, he &l : punished as a court-
1841
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person om ry LW Wao
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of rape shall suffer desth uch other punish+
gz court-martinl may direct: Provided, Thot no person
shall be tried by court-mertial for murder or rape committed
within the geographical limits of the States of the Union and
the District of Columbia in time of peace.'"
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IT. Navy Provisions
1. Articles for the Government of the Navy.

Murder.-- If any person subject to the Articles
Government of the Navy commits the crime of murder
the i ial jurisdiction of any particular State,

mbi he n:y be tried by court martial
sec., 1624, Art. 6; Dec, 4,

22, (2) Offenses not specified.-- All offenses committed
by persons belonging tc the Navy which are not specified in
the foregoing articles shall be punished as 2 court martial
may direct (R. S., sec. 1624, Art. 22)."

Courts and Boards.

malicious,

erthr;tion of, {

burglary, or robbery; or pnrp trated from a g

design unlawfully and maliciously to effect the death of
any human being other than him who is killed, is murder in
the first degree. MAny other murder is murder in the second
degreBesis'ssacnss

"It will be notﬁd that in ci '_ f the United
death is mandatory for
the jury cth;rn;_: provides,

mandatory, and t?!

LTS a.S ma Ald_n -_.".‘!"J
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degree, but that death is not an authorized punishment for
that crime. These provisions of the Code are not controlling
in cases tried by naval courts-marticl there being no degree
of murder recognized in cases of which such courts-martial
have jurisdiction (Art. 6, A.G.N.). However, Art. 51, A.G.N.,
mzkes it the duty of naval courts-martial to adjudge a punish-
ment 'adequate to the nature of the offense', while Art. 7,
A.G.N., empowers & court-martinl to adjudge imprisonment at
hard labor in sny case where it is authorized to adjudge the
punishment of desth, snd in applying the provisions of these
rticles it is deemed proper that consideration be given to
the above-quote : Criminal Code. Accordingly,
murder committe T nces as to fall within
the statutory definition of murder in the second degree should
not be punished by death. svsessesca
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(Note: Under the revision of Title 18, U. S, Code, the
punishment for murder in the second degree is changed to
imprisonment for any term of years or for life. Cf. Title
18, U.8.Cs, 1311)5

"SEC. 336, Conditions necessary to show jurisdictions
Limitation of JurlquCu‘OF over crime of murder,-- The 6th
A.G.N. provides that 'if any person subject to the Articles
for the Government of the Navy commits the c¢rime of murder
without the territorial jurisdiction of eny particular State,
or the District of Columbia, he may be tricd by court martial
and punished with death.' This precludes a court martial
taking jurisdiction of murder committed within the boundaries
or territorisl waters of any of the States of the United States
or of the District of Columbia. If the crime is committed
on the high seas, or within a territory or possession of the
United States, or within a foreign country, a court martial
which has assumed jurisdiction thereof muy proceed to a final
judgment."
"3 provided
458,404

SEC. 121. Rape and carnal knowledge.-~ These are
r und

. L= A
under the 22d A.G.N. and by 18 U.S. Code 457 and

(* Py
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'Elements; Sec. 457 of the Code reads 'Whoever shall

commit the crime of rape shall suffer death,' A court-martial
can not adjudge death for this OLFENEE. s sessvse®

(Notes Under the revision of Title 18, 7.S. Code, the
punishment for rape is changed to include death, or imprisonment
for any term of years, or for life. Cf. Title 18, U.S8.C. 2031,
Cf'. 2lso proposed Navy bill provisions cited below,)

Proposed Navy Bill,

"SEC. 3. Article 4 is renumbered as Article B and amended as
follows:
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'ART., 8. The punishment of death, or such other punish-
ment as & court martial may adjudge, may be inflicted on any
person subject to the Articles for the Government of the Navy--.....

'Seventeenth. Or violates any law or treaty or convention
incorporated under irticle 5 (d) (First), (Second), or (Fifth)
of these Articles, the violation of which is, by such law or
treaty or convention, punishable by death,'™

"SaC. 11. Article 14 is renumbsred as article 9 snd amended
to read as follows:

'WRT. 9. Such punishment other than death as a court
martial may adjudge mey be inflicted upon any person subject
to the articles for the Government of the Navy-=sceeiaeasee

'Sixty-third., Or is guilty of any violation which is
en offense against the Articles for the Government of the Navy

under aArticle 5 (d).'™

"SEC., 47. Art. 5(d). The following shsll be offenses against
the Articles for the Government of the Navy:

'First. Violations of the criminal laws of the United

States, whenever enacted, during the time such laws are in
force; and any limitetion as to Territorial jurisdiction shall
not apply.

'Third. Violations of such criminal laws of =z State,
Territory, Distrioct, or possession of the United States, or
any political subdivision thereof, in which the acts or omissions
occurred, as are in force at the date of the passage of this
Act and at the time they occurred. ceveeseces'”

-

SEC. 15. Articles 22 and 23 are repealed,”

atutory Provisions.

Title 18, U. 5. C., Sec. 111l. Murder.

"(a) Hurder is the unlawful killing of a human being
with malice aforethought. Every murder perpetrated by poison,
lying in wait, or any other kind of willful, deliberats,
malicious, und premeditsted killing; or committed in the
perpetrution of, or attempted to perpetrats, any arson, rape,
burglary, or robbery; or perpetrated from a premeditated
design unlawfully and maliciously to effect the death of any
human being other than him who is killed, is murder in the
first degree,

"iny other murder is murder in the second degres.
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"(b) Within the special maritime and territorial juris-
diction of the United States,

Mihoever is guilty of murder in the first degree, shall
suffer death unless the jury qualifies its verdict by adding
thereto 'without capital punishment', in which event he shall
be sentenced to imprisonment rfor life;

"ihoever is guilty of murder in the second degree, shall
be imprisoned for any term of years or for life."

"Title 18, U.3.C., Sec., 2031. Special maritime and territorial
jurisdiction.

Wihoever, within the sj i maritime and territorisal
jurisdiction of the United 3tat commits rape shall suffer
death, or imprisonment for an f years or for life."

I11I., Differences

Two degrees of murder, in effect, are recognized under
both the emended Articles of liar and the proposed Navy bill.
(For first degree murder, under the proposed Navy bill, reead
from new Art. 8, Seventeenth, to new Art. 5(d) First, to
Title 18, U. S, C., Sec. 1111; for second degree murder, read
from new Art. 9, Sixty-third, to new Art., 5(d) First, to
Title 18, U. S. C., Sec. 11l11.) The line of distinction for
the two degrees, however, will differ under the two systems.
A My 92 distinguishes the degrees according to whether the
murder was premeditated or unpremeditated, Under the Navy
bill, the distinetion drawn will presumably be according to
the delineation made in the U. S. Criminal Code (Title 18,
U. S. C., Sec, 1111). Under the Code delineation, murders
committed in comnection with the perpetration of certain
felonies, whether they are premsditated or not, are made
first degree murders. Under A. . 92, an unpremediated
killing, whether or not committed in connection with a
felony is, in effect, made second degree murdsér.

The definition of the crime of murder (without regard
to degree), as it is now given in the Army Manuel for Courts-
Martial (Par. 148a), is identical to that given in the U. S.
Criminal Code; thus, to the extent that a Naval prisoner is
tried for the crime of murder as a violation cf the criminal
laws of the U.S., the definition of his offense is the same
as under the Army definition. Eowever, lNavy provisions also

n violation of State criminel laws =zn offense against

#n.G.N., Art, 5(d),  Third, proposed Navy bill; under the
;sent A.G.N. violations of state laws are tried under arts.
8(1) or 22(a)., It would therefore be possible to try a Naval
prisoner for murder, as that crime is definsd by u State
statute, and such definition could be much broader than the
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definition under A. Wi. 92. (For example, a State statute
could make an accidental, unpremeditated killing, where there
was wanton negligence shown, murder in 2 lesser degree.).
There appears to be no question of the jurisdiction of a Hevy
court-martial to try such s case, although as a matter of
practice the man might be surrendered to the State for trial.

u"dtr Ao Ve ! a punishmen death or life imprisonment
for 1l ime ta*-d murder. Under the

-se' u-vy bill,

d
death or such

Army ¥onual for Courts-lMartial (Par. 148a) states that
where the charge is murder, the death must have occurred
within ¢ year 2 day after the act or o"ission which caused
similar requirement under Navy provisions,

. P that no person shall be tried
court-martisl for murder or rape committed within the geographical
limits of the States of the Union or the District of 'Columbia
in time of peace, Under the proposed Novy bill either crime
mny be tried without regard to any limitation as to territorial
jurisdiction (Art. 5(d) First). This chunges the rule for
jurisdiction of naval courts martiazl for these offenses
under the present A. G. N. (NC&B Sec. 336.)

Under the present A.G.N., rape is not an offense
punishable by dezth., Under the proposed Nevy bill, it is
made sn offense punishable by death or such other punishment
as » court martial mey direct. (Recd from new Art. 8,
Seventeenth, to new Art. 5(d) First, to Title 18, U,S.C
Scc, 2031), This conforms with the army punishment.

IV. HRecommendations

Vanderbilt Report, page 13: .mend A. W. 92 to provide
that o person convicted of rape shall suffer death or such
other punishment as u court martial may direct.

Keeffe Report, page 30l: Recommendation thst civil

offenses most likely to occur in the nawval service, such
murder, repe, etc. should be specifically listed. The

criticizes the method used in the proposed McGuire
draft of not listing any offenses specifically but referring
instead to offensecs against the criminal statutes of the
U.5. or criminsl laws of the various states, territories
and posscssions. The offenses listed should be defined in
Naval Courts and Boards, not in the Articles themselves.

Poge 260 ff'+ Discussion of the territorial limitation
in the present 4.G.N, on the jurisdiction of 2 naval court
martial in the case of murder. Recommendation that the
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tation be eliminated; in lieu thereof Nawvel Courts and

ds should contain a n thet certein types of

3, therein specifiec { tted within the territorial
>tion of the U, he be re siriel by a

il court when sutho 2d b zche Such : however,

not to be '

£V court
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Uniform Code of Military Justice

Subject: Various Crimes, A. W. 93.

I. Army Provisions
1., Articles of War.

"ART, $3. Various Crimes.-- Any person subject to military law
who ¢ oomits manslaughter, mayhem, arson, burglary, housebreaking,
robbery, larceny, embezzlement, perjury, forgery, sodomy, assault
with intent to commit any felony, assault with intent to do bodily
harm with a dangerous weapon, instrument, or other thing, or
assault with intent to do bodily harm, shall be punished as a
court-martial may direct."

“ART, 94,., .. and if eny officer, being guilty, while in
the military service of the United States, of embezzlement of
ration savings, post exchange, company, or other lixke funds,
or of embezzlement of money or other property intrusted to
his charge by an enlisted man or men, receives his discharge,
or is dismissed, or is dropped from the rolls, he shall con-
tinue to be lieble to be arrested and held for trial end sen-
tence by a court-martial in the same manner and to the same
extent as if he had not been so discharged, dismissed, or
dropped from the rolls,"

“ART. 96, General Article,-- Though not mentioned in these
articles, all disorders and neglects to the prejudice of good
order and military discipline, all conduct of a nature to bring
discredit upon the military service, and all crimes or offenses
not capital, of which persons subject to military law may be
guilty, shall be taken cognizance of by a general or special or
summary court-martial, according to the nature and degree of the
offense, and punished at the discretion of such court,"

2. Manual for Courts-Martial,

For definition and discussion of each crime specified in
A. W. 93, see Par. 149, Other crimes of a similar nature
are discussed in Par. 152, as offenses against A. W, 96,

3. Public Law 759--BOth Congress, Chapter 625--2D Session.
"SEC. 236, Article 93 is amended to read as followsj

'ART. 93. VARIOUS CRIMES.~~ Any person subject to military
law who commits manslaughter, meyhem, arson, burglary, housebreak-
ing, robbery, lurceny, perjury, forgery, sodomy, assault with
intent to commit any felony, assault with intent to do bodily
harm with & dangerous weapon, instrument, or other thing, or
assault with intent to do bodily harm shall be punished as a
court-martial may direct: Provided, That any person svbject
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to military law who commits larceny or embezzlement shall be
guilty of larceny within the meaning of this article,'"

"SRG, 237. Article 94 is amended to read as follows:
'ART. 94.' (12th clause, in part)

Vesesssnses If any person, being guilty of .y of
the offenses aforessid or who steals or fails properly to
account for any monsy or other property held in trust by him
for enlisted persons or as its official custodian while in
the military service of the United States, receives his
discharge or is dismissed or otherwise separated from the
service, he shsall continue to be limble to be arrested =nd
held for trial and sentence by a court martial in the ssme
manner and to the same extent as if he had not been so
separsted therefrom,'"

A. W, 96 was not changed by P. L. 759,

IT1. Navy Provisions

articles for the Govermment of the Navy,

AR Bisscavdass Such‘punishment as a court martial muy adjudge
mey be inflicted on any person in the Navy--

"Pirst (Scandalous conduct).~- Who is guilty ofe.sss,s.,
fraud, theft, or any other scandalous conduct tending to the
destruction of good morals;

"Third (Quarreling).== Or.ceseesssA888ULE8 00,
any person in the Navy; svoveccesecs"

"ART., 22. (a) Offenses not specified.-- All offenses committed
by persons belonging to the Navy which are not specified in

the foregoing articles shall be punished us a court martial

may direct (R, S., Sec. 1624, Art. 22)."

Naval Courts and Boards.

The crimes listed in A. W. 93 are defined and discussed in
NC&B as followss

Manslaughter Sec, 119 Larceny Sec, .58
Mayhem Per jury LI &
ATson Forgery 102,113

Bur'-:;l';r;,r Sodamy 108




Housebreaking & assoult Sec. 61,120

Robbery Embezzlement P 83,100

Other crimes, not listed under A. W. 93, but which would be
offenses under A, W. 96, are defined and discussed in NC&B as
follows:

Fraud (not against the U, S.)
Blackm:il ond extortion
Breaking

Besistin

Scduction

Uttering

Bribery

aiding escape of person under arrest
Offenses ngoinst the Postal Service
Offenses agninst foreign and interstate commerce
Carnal knowledge

Receiving stolen goods

Circuleting obscence literature,
Polygamy, unlawful cohabitation,
Off'enses against the narcotie law
Offenses against the revenue acts
Proposud

Article as 4 2 and amended to
follows:

nt other than death as a court
inflicted upon any person subject
to the urticles for the Government of the Navy-=...cccccss
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'Thirteenth. Or uses provoking or reproachful words or
gestures toward any person in the naval service, or strikes,
threatens to strike, or assaults any person;

'Thirty-ninth. Or is guilty of forgery, uttering a for-
gery, burglary, housebresking, seduction, or sodomy or any
other unnatural sexual act;

'Forty-first. Or embezzles, or willfully or mzliciously
injures or destroys, urivate property not his own;

'"Forty-second. Or is guilty of extortion or blackmail}

'Forty-third. Or obtains any property not his owm by
eny fulse pretense, expressed or implied, reasonably culcu-
lated to deceive the person to whom the pretense is mod: ns
to any existing or past fact, knowingly made with intent to
defraud, and with intent permanently to deprive the owmer
thereof of said property:

'Forty-fourth. Or malicicusly publishes any writing, pic-
ture, sign, or other representation which tends to defome uny
person in the armed services of the United States, or slanders
or threatens any person in the armed services of the United
States;

'Forty-sixth. Or willfully =nd corruptly takes any felse
cath to any material mantter, or procures another to do so;

'8ixty-third., Or is guilty of any violation which is an
offense ngainst the articles for the Government of the Navy
urdder Art. 5 (d),'"

NSHC: ETueaaaigaany

'ART. 5 (d) The following shull be offenses against
the irticles for the Government of the Navy:

'First. Violrntions of the criminul laws of the United
States, whenever enacted, during the time such laws are in
force; and cny limitation as to Territorial jurisdiction shall
not npply.

'Third. Violations of such criminal laws of a State, Ter-
ritory, District, or possession of the United Stutes, or any
political subdivision thereof, in which the acts or omissions
occurred, aos ore in force at the date of the passsage of this
ict and &t the time they occurreds ceessseces'™

III, Differences

Some of the crimes listed in A. W. 93 nre made specific
offenses in thc proposed Navy bill, new Art, 9., Others will
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be offenses against the proposed A.G.N. by virtue of being
violntions of the crimin:l lews of the U, 8., or of the
eriminal laws of a State, Territory, District or possession

of the U. 5. Conversely, certain offenses are listed
specifically in the proposed A.G.N, (e.g., seduction, extortion,
blackmail, criminzl libel, obtaining property by false
pretenses etc.) which will be offenses against the Articles

of war only by virtue of being violations of A. W. 96.

A.W, 93 provides that one who commits embezzlement
shaull be guilty of larceny within the meaning of the Article.
Under the proposed A.G.N. embezzlement is made a specific
offense (new Art. 9, Forty-first); larceny is not a specific
offense, but being a violation of a criminal law of the U.S.,
will also be an offense against the Articles.

The crimes listed in A.W. 93 ore defined and discussed
in Army Manual for Courts-Martial (Par. 149). The same crimes,
as violations of present A.G.N., 8 or 22(a), are defined and
discussed in Naval Courts and Boards. The only apparent
difference of definition in the two monuuls is in the case of
housebreaking. Par. 149(e) defines it as "unlawfully entering
another's building with intent to commit a eriminal offense
therein." The term "ecriminal offonse" includes any act or
omission violation of the Artiecles of War, which is cognizable
by courts-martial, except acts or omissions constituting
purely military offenses. In Sec. 96, NC&B, housebreaking is
defined as the breaking and entering of any building, with
intent to commit a felony therein.

The crime of assault with intent to do bodily harm is
not defined separately in NC&B.

A. W. 94 (12th clause) provides in part that any person
who steals or fails properly to account for any money or
other property held in trust for enlisted persons or as its
official custodian while in the military service shall continue
to be liable to be arrested and held for trial end sentence by
a court martial although he has received a discharge or
dismissal or has becn separated from the service otherwise,
Navy articles have no similar provision. (This clause in
A. w. 94 is more closely related to A. i. 93 since the offenses
described in the clause would be chargeable under A. W. 93,
See MCM, Par, 149h and Par. 150i),

IV. Rescommendations

Keeffe Report,

Page 281 ff':

"2. Proposals for Reform
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"(a) McGuire Committee Draft:

This draft extends the Articles to all offenses
against (i) the criminal laws, treaties, or conventions of
the United States; (ii) the criminal laws of a State, Territory
or U. S, Possession; (iii) lswful orders or regulations of
the Secretary of the Navy; (iv) the customs of the naval
scrvice, or of the laws of war; (v) or are recognized military
offenses, as the latter may be defined by the Secretary of
the Navy. The definition of offenses, and the quantum and
mode of proof, shall be such as prevail in the courts of the
United States.

"It is to be noted that this proposal would
practically eliminate from the Articles for the Government of
the Navy =11 mention of specific offenses." (Offenses punishable
by death are specifically listed). "It would suthorize =
penal code for the Navy which is specific only by reference
to a multitude of Federal zand State statutes, =s well as to
much unwritten lawecescecsss

"(b) Judge Advocate General Draft:

"This draft sxtends the Articles to offenses against
(i) the criminal laws, treaties, or conventions of the United

States, (ii) the laws, regulations, customs or usages of the
naval service, or (iii) the laws of war. This classification
includes but is not limited to 32 offenses which are specifieally
set forth. The latter include most of the common law crimes

as well as the commonly recognized military offenses.

"This proposal has the merit of specifying most of
the off'enses which are likely to occur in the naval service.
This feature is a distinct improvement over the present Articles,
which fail to specify the various civil offenses and many of
the military of'fenses for which persons subject to the Articles
are answernbles, The draft fails to mention violations of State
laws, presumably for the reason that if they do not fit a
common law definition, they may be tried as scandalous conduct
or conduct to the prejudice of good order and disciplinessssesssss

"The Articles proposed by the Judge Advocate General
do not mention definition of offenses. Presunably, it is
intended that oivil crimes such as murder, rape, or manslaughter
will carry their common law definition or will be defined by
the applicable federal statute and that military offenses
will be defined, as at present, in accordance with the customs
of the service or by reference to applicable court decisions
or court martisl orders. Such treatment of the definitions
and elements of offenses seems desirable. However, some of
the offenses are not well stated in the proposed articl:, For

E€.

example, one offense is specified simply as 'carnal knowledge.!




P. 7

This is strictly a statutory crime and is only an offense if
the female is below a certain age limit, which varies under

the laws of the different states and under the federal law.

The words 'carnal knowledge', standing alone, import merely

sexual intercourse and seem insufficient as a description

of this statutory offense.

"(¢) TWhite Draft:

"The Article on offenses proposed by Commodore
White is almost identical with that proposed by the Judge
advocate General., The WWhite Articles, like the McGuire
Articles, also include a provision covering offenses against
the criminal laws of a State, Territory, or possession of
the United StateS..ecesssss

"(d) Tedrow-Finn Articles:

M eessecnsss These articles extend to all offenses

which are (i) violations of the criminal statutes, treaties,
or conventions of the United States, (ii) violutions of the
criminel laws of a State, Territory, or possession of the
United States, where committed, or (iii) violations of the
customs or usages of the naval service or of the laws of

war, These offenses are to be 'defined and punished as
prescribed in the U, £, Criminal Code and the power delegated
to the President.,..,,' by the articles, The Article then
sets forth 11 of the most serious civil crimes or offenses.

(RN R NN N

"The Board agrees that the present articles
dealing with offenses are inadequate and are ineptly arranged.
The most important deficiencies ares:

"(i) There is no specific mention of any civil
of fenses (other than murder) which are offenses ngainst
the Articles.

AT Sessnnewas

"(iii) No specific mention is made of offenses
against the criminal laws of the United States, its
treaties, or conventions or against the laws of war.

"(iv) It is not stated that violations of certain
state laws muy also violate the Articles as constituting
scandalous conduct or conduct to the prejudice of good
order and discipline,

"(T}l(?i} L B B B
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"A number of offenses are defined, and their
clements set forth, in Chapter II of Naval Courts and Boards.
Some of these definitions have been criticized as incomplete,
if not partly erroneous, and as being of little help to
courts and judge advocates. Much of this criticism is justified.

"The Board is not disposed to recommend the
adoption, in tote, of any of the proposals which have been
made relating to a new article or articles to take the place
of the present Articles covering offenses and punishment.
However, certain features of these proposals have great merit
and the Board believes that these features should be incorporated
in any revision of the Articles. More specifically, the
Board makes the following comments:

"(a) It is considered important to list specifically
the offenses against the Articles in a manner readily under-
standable to every person subject to naval law. The language
of most of the present punitive articles should be retained,
since it is, in general, satisfactory. A few of the Articles
are obsolete and should not be retained, but the offenses listed
in the other punitive articles are of common cccurrence and
are clearly set forth,

"(e) Those civil offenses which are mcst likely
to occur in the naval service should be specifically stated.
This would correct a serious deficiency of the present Articles,
which make no mention of civil offenses, except murder. A
person subject to the Articles who is charged with manslaughter
will search in vain for any mention of this off'ense in the
present Articles. There is no doubt whatsoever that civil
offenses such as mansleughter, rape, larceny, and assault,
are also offenses against the Articles, but the failure of
the Articles to specifically mention such offenses has been
much criticized.

"

LA E R R R NEER ]

"In all but one of the proposed revised articles,
the civil offenses which are most likely to occur in the
naval service are enumerated. Article I(d) of the McGuire
Articles does not mention specific civil off'enses, but refers
to offenses against the criminal statutes of the United States
or criminal laws of the various states, territories, and
possessions, The Tedrow-Fimn Articles (Article I(d), follow
the White and Judge Advocate General Articles and list the
more common civil offenses. It is believed that the McGuirs
draf't is objectionable, in this respect, for the same reason
as the present Articles., Little is done to remove this objection
by merely referring to the criminal laws and statutes of
various jurisdictions.




"The Board believes that the articles proposed
by the Judge Adwocate General, in omitting mention of
violntions of the criminzl laws of the scveral states, is
sound. Although no great harm would result from including
such a provision, it is believed that the present practioe
of regarding them, under certain circumstences, as scandalous
conduct or as conduct to the prejudice of good order and
discipline, has merit asnd should be continued. The Army
holds that such violations may, but need not, constitute
offenses under A, i, 96 (the generzl article) depending
upon their seriousness and their effect on discipline. To
make all violations of state law automatically offenses
under the Articles might result in petty offenses being
tried in naval courts without any real necessity therefor.
Under the present practice, offenses against the state laws
(not otherwise offenses against the Articles) are tried by
naval courts only if the acts which constitute the offenses
are considered to be scandalous conduct or te be prejudicial
to good ordgr and discipline,

LR B

Beh)csvenssoce

"The Army method is to define offenses and to set
forth the eleménts and necessary proof thereof in the Manual
for Courts Martial, The British follow the same method in
the Munual of Military Law, The current navy practice is
along the same lines. Vgrious sections of Naval Courts and
Boards define offenses, their elements, and set forth sample
charges and specifications. Providing the official manual
is carefully prepared, there is muoh merit in this practice.
There is no legal objecticn to a statutory provision which
states that a certain offense is punishable without delining
it, Little is gained by setting forth in the statute the
sources from which definitions of offenses may be obtained.
8o long as the definitions of offenses, the description of
their elements, and the quantum of proof necessary to sustain
a conviction are accurately and clearly described in the
service manual on navel law, no more should be necessary.i.csse

"The present edition of Naval Courts and Boards
has been criticized in respect to its definition of offenses
in the Naval Justice Journsl. A comparison of Nuval Courts
and Boards with the Manual for Courts-Martial and the British
Manual of Military Law shows the need for complete revision
of the Naval Courts and Boards. Additional emphasis on the
elements which must be present to constitute particular
offenses and which must be proved in order toc sustain a
conviction is needed. Some of the sample specifications
set forth in the current Naval Courts and Boards are ineptly
worded, "

Page 261 ff: Discussion of = proposal that the jurisdiction of
naval courts martial, in time of peace, be limited to the
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trial of strietly militury off'enses and %o c¢ivil of'fenses
committed outside the contimental U, S, Civil offenses
committed within the geographical limits of the U. 8.

would be tried by a civil court. The Board rejects the
propossal and recormmends that sll statutory limitetions

as to place be eliminated, even as to murder. In lieu

thereof, Naval Courts and Boards should contein a provision
that certain types of offenses, therein specified, committed
within the territorial jurisdiction of the U. 5., shall be
referred to trial by a civil court when authorized by SecNav,
Such provisisn, however, is not to be considered as a limitation
m the jurisdiction of naval courts martiasl. The Advisory
Council should consider, from time to time, what types of cases
should be referred to civilian tribunals during peace time and
advise the Secretary accordingly. In working out a policy as
to which cases should be referred, an important consideration
is that if naval courts martial are to function well curing
war time they must acquire experience in handling sericus cases
during pecace time,
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Uniform Code of Military Justice

Subject: Frauds Against the Government, A. W. 94.

I. Army Provisions

1. Articles of Viar.

"ART. 94. Frauds Against the Government,-- Any person subject
to military law who makes or ceuses to be made smy claim against
the United States or any officer thereof, knmowing such claim to
be false or fraudulent; or

"Who presents or causes to be presented {o any person in the
civil or military service thereof, for spproval or payment,
any claim against the United States, or any officer thereof,
knowi ng such claim to be false or fraudulent; or

"iho enters into any agreement or conspiracy to defraud the
United States by obtaining, or aiding others to obtain, the
allowance or payment of any false or fraudulent claim; or

"iho, for the purpose of obtaining, or aiding others to obtain,
the approval, allowance, or payment of any claim against the
United States or against eny officer thereof, makes or uses,

or procures, or sdvises the making or use of, any writing or
other paper knowing the same to contain any false or fraudulent
statements; or

"iho, for the purpose of obtaining, or aiding others to obtain,
the approval, allowance, or payment of eny claim against the
United States or asny officer thereof, makes or procures, or
advises the making of, any oath to any fact or to any writing
or other paper knowing such oath to be false; or

"Who, for the purpose of obtaining, or aiding others to obtain,
the approval, allowance, or payment of any claim against the
United States or any officer thereof, forges or counterfeits,

or procures, or advises the forging or counterfeiting of any
signature upon any writing or other paper, cr uses, or procures,
or advises the use of any such signature, knowing the same to
be forged or counterfeited; or

'ho, having charge, possession, custody, or control of any
money or other property of the United States, furnished or
intended for the military service thereof, knowingly delivers,
or causes to be delivered, to any person having authority to
receive the same, any amount thereof less than that for which
he receives a certificate or receipt; or

"Who, being authorized to make or deliver any paper certifying
the receipt of any property of the United States furnished or
intended for the military service thereof, makes or delivers
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to any person such writing, without having full knowledge of
the truth of the statements therein contained and with intent
to defraud the United States; or

Mho steals, embezzles, knowingly and willfully misappropriates,
applies to his own use or benefit, or wrongfully or knowingly
sells or disposes of any ordnance, arms, equipments, ammunition,
clothing, subsistence stores, money, or other property of the
United Stetes furnished or intended for the military service
thereof; or

"Tho knowingly purchases or reccives in pledge for any obligation
or indebtedness from sny soldier, officer, or other person who

is a part of or employed in ssid forces or service, any ordnance,
ayrms, equipment, ammunition, clothing, subsistence stores, or
other property of the United States, such soldier, officer, or
other person not having lawful right to sell or pledge the szme;

"Shall, on conviction thereof, be punished by fine or imprisonment,
or by such other punishment as 4 court-martial may adjudge, or

by any or all of said penalties. And if uny person, being guilty
of any of the offenses aforesaid while in the military service

of the United States, receives his discharge or 1is dismissed

from the service, he shall continue to be liable to be arrested
and held for trial and sentence by a court-martiul in the same
mormer snd to the sume extent as if he had not received such
discharge nor been dismissed. And if ony officer, being guilty,
while in the military service of the United States, of embezzlement
of ration savings, post exchange, company, or other like funds,

or of embezzlement of money or other property intrusted to his
charge by an enlisted men or men, receives his discharge, or is
dismissed, or is dropped from the rolls, he shall continue to

be linble to be arrested and held for trial and sentence by 2
court-martizl in the same monner and to the same extent as if

he hnd1not been so discharged, dismissed, or dropped from the
rolls.' A

2. Manuazl for Courts-Martial.
"Pur., 150. NINETY-FOURTH ARTICLE OF iAR.

%y, MAKING OR CAUSING TO BE MADE A FALSE OR FRAUDULENT
CLaIM.

"Discussion.-- Making & claim is a distinct act
from presenting iteecscacces

"in instance of making a false claim would be where
an officer having a claim respecting property lost in
the military service knowingly includes articles that
were not in fact lost and submits such claim to his
commanding officer for the action of the board.: cecsases
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PRESENTING OR CAUSING TO BE PRESENTED FOR APPROVAL
OR PoYMENT & FALSE OR FRAUDULENT CLATIM,

MDiscuUSSioNe——gess

"Presenting to a paymaster a false final statement,
knowing it to be false, is an example of the offense
under discussion. sessccsces

M:LKING OR DELIVERING RECEIPT JITHOUT HAVING FULL
KNO.LEDGE THALT THE S..E IS TKUE.

"DiscusSioN.esssssess 1, with intent to defraud
the United States, he signs the paper without such
knowledge, he is guilty of a violation of this clause
of the nrticle; und signing the paper without such
knowledge is prima fuacle evidence of such intent. .....

STEALING, EMBEZZLEZENT, MISAPZROPRILTION, SiLLE, ETC.,
OF MILIT.RY PROPERTY OR MONEY.

"DiSC‘L&SSiOH,--—. LR

"Miscppropriating means devoting to an uncuthorized
purpose. Misapplication is where such purpose is for
the party's own use or benefit. The misappropriation
of the property or money Pcpd not be for the benefit
of the accused;ceecesasess’

See MCM, Par. 150, for definitions and discussion of
other offenses listed in A. W. 94,

3. Public Law 759--80th Congress, Chapter 625--2D Session.
"SEC. 237. Article 94 is amended to read as follows:

"/RT, 94, FR.UDS .G INST THE GOVERNMENT.-- jiny person
subject to military law who mukes or cuuses to be made any
claim against the United States or any officer thereof,
knowing such clgim to be false or fraudulent; or

'who presents or causes to be presented to any person
in the civil or military service thereof, for approval or
payment, any claim ageinst the United States, or any officer
thereof, knowing such claim to be false or fraudulent; or

titho enters into any agreement or conspiracy to defraud
the United States by obtaining, or aiding others to obtain,
the allowance or payment of zny false or fraudulent claim; or

twho, for the purpose of obtaining, or aiding others to
obtain, the approval, sllowance, or payment of any claim
against the United States or agairst eny officer thereof, makes
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or uses, or procures, or advises the making or use of, any
writing or other paper knowing the same to contain any [ alse
or fraudulent statements; or

'"Who, for the purpose of obteining, or aiding others to
obtain, the approval, allowance, or payment of any claim against
the United States or any officer thereof, mskes or procures, or
advises the meking of, any oath to any fact or to any writing
or other paper knowing such oath to be false; or

'Who, for the purpose of obtaining, or aiding others to
obtain, the approval, allowance, or payment of any claim against
the United States or any officer thereof, forges or counterfeits,
or procures, or mdvises the forging or counterfeiting of any
signeture upon any writing or other paper, or uses, or procures,
or advises the use of any such signature, knowing the same to
be forged or counterfeited; or

'ijho, having charge, possession, custody, or control of
any money or other property of the United States, furnished or
intended for the military service thereof, knowingly delivers,
or couses to be delivered. to any person having authority to
receive the same, any amount thereof less than that for which

he receives a certificate or receipt; or

'"Who, being authorized to make or deliver eny paper
certifying the receipt of any property of the United States
furnished or intended for the military service thereof, makes
or delivers to any person such writing, without having full
knowledge of the truth of the statements therein contained
and with intent to defraud the United States; or

"Who steals, embezzles, knowingly and willfully
misappropriates, applies to his own use or benefit, or wrongfully
or knowingly sells or disposes of any ordnance, arms, equipment
ammunition, clothing, subsistence stores, money, or other
property of the United States furnished or intended for the
military service thereof: Provided, That any person, subject
to military law, who commits larceny or embezzlement with respect
to property of the United States, furnished or intended for
the military service thereof, or with respect to other property
within the purview of this artiecle, steals said property within
the meaning of this article; or

'liho knowingly purcheses or receives in pledge for any
obligation or indebtedness from any soldier, officer, or other
person who is a part of or employed in said forces or service,
any ordnence, arms, equipment, ummunition, clothing, subsistence
stores, or other property of the United States, such soldier,
officer, or other person not having luwful right to sell or
pledge the same; or
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'Who enters into any agreement or conspires to commit
any of the offenses aforesaid;

*Shall, on conviction thereof, be punished by fine or
imprisonment, or by such other punishment eas a court mertial
may adjudge, or by any or gll of said penslties. If any
person, being guilty of sny of the offenses aforesaid or who
steals or fails properly to asccount for any monsy or other
property held in trust by him for enlisted persons or as its
officinl custodian while in the military service of the United
Stutes, receives his discharge or is dismissed or otherwisec
scparated from the service, he shall continue to be liuble to
be arrested and held for trial and sentence by a court martial
in the seme manner and to the same extent as if he had not
been so separuted therefrom.'"™

II, Navy Provisions

l. Articles for the Government of the Navy.

"ART. 14, Persons to whom applicable.-- Fine and imprisonment
or such other punishment as a court martial may adjudge, shall
be inflicted upon any person in the naval. service of the United
States-=-

"First (Presenting false claims).-- Who presents or
causes to be presented to any person.. in the civil, militery,
or nuval service thereof, for approval or payment, any claim
against the United States or any officer thereof, knowing such
claim to be false or fraudulent; or

"Second (Agreement to obtain payment of false claims).--
\Who enters into any ngreement or conspiracy to defraud the
United States by obtaining, or =iding others to obtain, the
allowance or payment of any false or fraudulent claim; or

"Third (False paper).-- tho, for the purpose of obtaining,
or aiding others to obtain, the approval, allowance, or payment
of any claim against the United States or against any officer
thereof, makes or uses, or procures or advises the making or
use of, any writing, or other paper, knowing the same to contain
eny falsc or fraudulent statement; or

"Fourth (Perjury).-- itho, for the purpose of obtaining,
or aiding others tec obtain, the approwval, al lowznce, or payment
of any claim against the United States or any officer thereof,
makes, or procures or advises the making of, any oath to any
fact or to any writing or other paper, knowing such oath to
be false; or

"Fifth (Forgery).-- Who, for the purpose of obtaining,
or aiding others to obtain, the approva , sllowance, or payment







Ifilitary Justice

General Punitive Articles

1. Articles of ljar

"ART, 95. Conduct Unbecoming a fficer and Gentleman,—
Any officer or cadet who is convicted of conduct r“eccming
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"ART., 96 "l i: icle,—Though not mentioned in these
articles, all @ and “n”lectq to the prejudice of good
order and :i]i*-rf u1qc1w'1nc, all conduct of a nature to
bring discredit unon-the military sorv1ce, and all crimes or
offenses not capital, of which persons subject to military law
may be guilty, shall be taken cognizance of by a general or
spacial or summary court-martial, according to the nature

and degree of the offense, and punished at the discretion of
such court."

lianual for Courts-liartial

Par, 151, "Nineth-Fifth Article of Var. Conduct Unbecoming
An Officer and a Gentlzman.

"Discussion,--The conduct contemplated is action or behavior
in an official capaeity which, in dishonoring or Lisprﬂc1nv the
individual as an officer, seriously compromises his character
and standing as a gentleman, or action or behavior in an un-
official or private ecapacity which, in dishonoring or disgracing
the individual personally as a ﬂvuluuhﬁ, seriously compromises
his position as an officer and exhibits him as morally unvorthy
to remain a member of the honorable -rofession of arms.
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wet ideal standards or to posscss the attri-
T T

- L6
butes in the cxact degree demanded by the standards of his
ovm time; but therc is a limit of Lolurancc belor which the
vic h ts
b
' T

cial statement; dishonorable
reading another's latters
: vvhere he knovs

ow t
without inthndlnh tha there should be; using insulting or
defamatory language to a r officor in his pri:scnce, or
about him to othor military persons; be grossly drunk

and conspicuously disordsrly in a public place; public
association with notorious prostitutes; crucl treatment of
soldizrs; committing or attemsting to commit a crime involving
moral turpitude:; failing vithout a good caus: to support his
family.,

That the zccused did or omitted to do the
and (b) tho c¢ircumstances, intent, mo
1 n

Par, 103a. An officcr convict:d under A.U/. 95 alonc must only
g . : ey : )

Pa T4 v-S9vth Artiecl ~F Tln
Par, 152 "Hincty-Sixth Articlc of '‘lar,

of Good Ordcr and
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onceived which may not be regarded as in
te sense projudicing m111tar« discipline;
2 sgnﬂﬂﬁ-d that the article- contemplated
he same is, therefore, confined
rcascenably dircct and

mo
b

and ncgleets in the case of
anding orders or of the orders
i: not chargeable under a speeific
go on duty Eno-lng him to be
for duty by excessive usc of

I
LI

m ircarms; p;rsonzting
of ficer: nakine fal: ements to an JfflCCr in regard
matters

"Among thc disorders hcrein made punishable is the
friudulant onlistront contemplated by AL 28, which differs
from fraudul :nt enlistment under A.W. 54 in that the clement
of the rcecipt of pay or allowances is not present. The faet
that at the time of thc allcged fraudulont enlistment the
accuscd was serving in a prior cnlistment from which he had
not buon discharged may be proved, prima facie, by introducing
authenticated records of a former unuxpir;d onlistment. If
tho poriod of the prior enlistment has clapscd, the fact that
there was no discharge from his former cnlistment may ba
proved, prima facic, by the certificate of The Adjutant Ceneral
or onc of his '5siqtﬂnts that the files and rccords of the

of The Adjuts Gencral contain no rucord of the discharge
accused from auch cnlistment,

roof of fraudulent enlistment under

Conduct of a Naturc t ing Discredit Upon the Nilitary
Sorvice,

cans 'to
n ’E“.L
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of local law committed under such circumstances as to bring
discredit upon the military service, So also is punishable
under this clause any discreditable conduct not elsewhere
made punishable by any specific Article of ¥ar or by one of
the other clauses of A.W. 95,

"If an officer or soldier by his conduct in incurring ori-
vate indebtedness or by his attitude toward it or his creditor
thereafter r=flccts discredit upon the service to vhich he
belongs, he should be brought to trial for his misconduct,

He should not be brougiht to trial unless, in the opinion of
the military authorities, the facts and law are unulsputed
and there anpears to be no legal or equitable counterclaim

or sct-off that may be urged by the officer or soldier. The
military authorities will not attempt to discipline officers
and soldiers for failure to nay disputed private indebtedness
or claims, that 15, where there appears to be a genuine dis-
pute as to the facts or the law, An officer may be tried for
this offense under either A.W. 95 or A.W. 96, as the circum-
stances may varrant.

"One object of including this phrase in the general article
was to male military offenses those acts or omissions of retired
soldiers vhich were not elsewhere made punishable by the
Articles of War but which are of a nature to bring discredit
on the service, such as failure to pay debts.

"Ppoof.-~(a) That the accused did-or failed to do the
acts alleged; and (b) the circumstances, etc., as specified.

"e, Crimes or Offenses not Capital,

"Discussion,~-The crimes referred to in this article
embrace those crimes, not capital and not made punishable by
another Article of Var, +hich are committed in violation of
public law as eniorced by the civil power. The 'public law!
here in contemplation includes that cnacted by Congress or
under the authority of Congress., TFor cxample, it includes
(but only as to v1olta1ﬂn5 yiithin their respective jurisdice-
tions) the Code of the District of Columbia, and thc laws
of the Suvvrﬁl Territories and possessions of the United

tates, A person subject to military law cannot, however,

be prosccuted under this clause of the article fo“ an act

done in a St.te, lu:fluo"V, or possession vhich is not a crime
in that jurisdiction, mcrely becausc the same act would have
cxposed him tc a cri —1“al prosccution in a civil court of the
District of Columbia had he cdone the act vithin the jursidic-
tion of such court. But such act, of course, might in a proper
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case be made thc basis of a prosccution under one“of the
othor clauses of this articic disorder, a neglect,
or conduct of a nature to bring 4 t upon the military
service.
"Aponz the crincs referred to in this article
offensas created by statute and given namestherein vhi
are also found in other rrtﬁu_yq of 'ler given to offcn
which have c ‘.‘T 1y difforont cle monts. “ér :Xiﬂflu, in
ervicemen's Dependents Allowanco Act of
6 Stat, 385), = false staL;r Jt is declared
er certain circumstances 2lthough not made
under oath, iis perjury, however, is not the perjury de-
nounced by A.l. 93 Thglsfcrc, the perjury defined by the
act is chargeablc under A.U. 96.

50 . a £ 1910
provida at a ilurc by an offi ’ 2ndc Lucwun+s for
public money rcccived by him :ss authorized to retain it
as salary, pay, or cmolument is an j‘“n cme f such funds.
Such an embeogzzlement, not being within the geoncr: q;_;ﬁLulon
of cmbezzlemont as thc crm is used i

would be chargeable under the gpnkrnl article,

So al
g th

"The elements of some of the more common crimcs that arc
chargeable as crimes under this article if 'committced in
violation of public law as cnforced by the civil power will
now be discusscd. .eeees!

WATTTPTS

”Disucssion. ‘w attempt to commit a crime is an act donc
viith intent to co that particular crime, and forming part
of a sorics of acts 1mlch 11l apparcntly, if not intcerrunted
“v L11cumqt_u ces independeont of the doer's will, rosult in its
actual commission, (Clark,)

tAn intent to commit a crime not accompanicd by an ovért
*n carry out the intent does not constitute an attempt.
nple, a purchase of matches with intent to burn a
is not an attempt. But it is an attempt whoere the
actually set on fire, cven though it may be
by rain, blown out by uhu wind, or other-
, vith only immatcorial damage to the hay,
P “n'vr if cvery act 1nuundod by accused
d legally be no crime, cven though
ime believe he is committing such crime.
belicving it to be a man would not b
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"Soliciting another to commit a crime is not an attempt!
nor is mere preparation to do 2 criminal act,

#If an attempt is included in the offense charged it may
found as a lesscr included offcensc in violation of A.W. 96.

Howcver, if such attempt is denounced by some spccific article
it should bc found under that article,

I 4
of .—(a) Thzt

t vitted an overt act which
if not interrupted by ci end
-

icnt of the docr's
have resulted in the conmission of the offcnse, as

that tho accuscd intended to commit that particular
may ususlly be shovm by the facts and circumstances
the act): and (c) the apparcnt possibility of com-
>ffonse in the manner indicated.”

Par., 104c., Haximum punishments, ffonscs
arc punishable as authorized by statute or by the custom of
. the service or by analagous of fonses,

3. Other Interpretation

]

(a) Violations of Fcderal Laws

The "erimes or offenses not capital" referred to in
Article of ilar 96 of which courts-martial may take cognizance
are limitcd to thosc committed in violation of a Foderal
law in force where the act is committed, The mentioned
statutes (Fodoral statutes on statutory rape, adultery, and
fornicsation) do not apply to off:nsés committed within the
territorial jurisdiction of a state, 4 Bull, JAG 13, dJan. 1945,

The Articlo expressly cxcludes from the jurisdiction of
courts-martial all capital crimes of military personnel. The
exclusion being absolute, thce capital crime, however, ncarly
it may have affected the discipline of the scrvice, cannot
be any morc legally adjudicated 1"ﬁ1r ietly than dircctly.

inthrop, Iilitary Law and Prccedents, fig?n Re 1f;_) p. 723.

nAccused wae found guilty of conspiracy to cngege in
1 involving the failure to obcy a standing order
s in violation- of A.Y. 96. The defunsc moved
on, contcnding that conspiracy is

that since the United States has

it must be shown that the parti-
denounced by a Federal statute.
3

{ jeld: Under the  orovisions of sec. f?, Federal Criminal Code
C ited States is




established where ject of an unlawful agrcement was
the commissi : > against the United Statc
or the doing of sor nade an ense by the laws of the
United States. ince the failure a lawful standing
order constitutes ai ffense agai ; *h: “lt__ States within
the scope of A i
an
302331ﬂ;01
ull,

iracy to comm
vever, and
d under section 37,
ould be fatal, But the
have boan, and apparently was not, so
also a common-law crime, and differs
crime defincd by section 37, supra, in thoe very
fact that an overt act is not Fuﬂul}ud to be ¢ither
lleged or proved; that crimc oxists in the District of
olumbia 31u is punishable by the code thercof, The soeei-
ication contains cverything nécessary to othﬁq that crime
must be u“"cli accordingly. C.lf. 112560, 120543 (1918)."
O"J. J_"'-,’q: ( "’1 q"!af\\

(C.l1. 120543 vias hsld at Camp Travis,

"Accused, “a soldier, was charged WLVL having cocaine in
his nossession, in-violation of scetion 8, Chapter I, of the
act of December 17, l!l;, commonly ¥known as the Herrison Anti-
narcotic Act, thes evidcnee showing that he had a small quantity
of the drug in his possession for his personzal use. The sce-
tion. of the act rcferied to applics only to persons required

the act to regis , and the » ¥e y of & small anount of
drug by a per not reguired gi :‘-1 as accused
constitute a
0y, 225 Fed. 1003,
__JUI'zi.‘?!’av_"_".;la.-
1010): a1




The above ujlrl show that although

an of riolation of a federal
convicted of conduct

er and conduct.
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t te, the
tq the prejudice of

Violations of State

against the United States
conspire thhu to commit any offmsc
or'to defraud the Unitud States in
purpose, and onc or more of such parties
the objeet of the conspiracy, cach of the
conspiracy shall be fined not morec tha
or imprisoncd not more than tvo years,

arainst thc

zrgf mannar

do any act to
two partiecs to
ten thousand do
or both." 18 1.

"Principals,~— hocver dircctly commits any act

t constitating
an offense defined in any-law of the United States, or ﬂi&S, ’
its commissio

abets, counsels, Corminﬂs, induces, or nrocurcs
is a prineipal." 18 U,S.C. 550.

statutes are also applicable to the N

82 AN

provisions have been amended by the

spiracy to com

i finy




AV, 95,96

'y

for such conspira y shall not exceed the meximum punishment
nrovided for such misdemeanor," 18 U,S.C., 371 (1948).

lihoever commits Unite
counseo 13 Y0 711 TSR .' A L -“(ICJ‘-A-.
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ART. ¢ Po > vhom applicable,~-Such punishmont as a

L

may be inflicted on any person in

"First (Scandalous ¢ ﬁﬂu"t) - ho la Jniity of profane
swearing, falschood,

or any other séondalous canduct tunmlng to fh d_utruutlnn
of good morals, B

that one

most




26 "Statement of offecnse—~The Charge,—

an offense is o r'ﬁcipﬁcally provided for,
rred under a rather than 2 general chs

determine this point the foﬁlnuln; sources

Sample charges and specifications,
Limitations of punishments,

of

rovidad
general
"structlon

1 order

of the H,nc"al
rule should be
consequently,
the conscience
ndemn scandal or dis:
or infamy, or because of thei:

"Tt is not e¢sscntial to state in a spcces ation that an

offense was committed in breach of any de stututv, article
of the articles for thc govermment of the Navy, law of the

State in which the court is sitting, or gencral regulation, as the
court takcs judicial notice of such statute, article, State
or rcgulation, under vhich the charge is laid, but whenever
-offonse comes dlrcctly under any other cnactment (foreign
w, municipal ordinance, or local ship or stztion order), the
same should ba sct forth vérbatim in the spccification and

- ~7 *len anyv orthe ~
proved like any other fact., ........"

B C
G

vl el <
2

T Ponsos
A -.J -

£
# 10 4

v pcnal laws of -1iu&d

or in any other goencral sta Lut
the United States, vhich is 310t
specificd in the Articles for the
Government of the Nevy (1).




AW, 95.96

"NOTE.—"There the stztute does not
prescribe-any period of imp
dismissal or discharge sha
adjudged, ~but s of to
exceed 10, £

3 months,

"Where the
punishment
martial is

court-
Articles
for the Govern
adj”dge’the pun
offense, the lird

b: dismissal or

L 4
and confinement

"If an attempt is not provided for as a speci
it should be alleged under the appropriate generzl charge."

Sec, 43. WWhat constitutes an attempt,——

"An attempt to commit a crime consists of three elements:
(1) The intention to co .lt the crime, (2) performance of some
1ct toward the commi551on of the crime, and (3) the failure
to consummate the crime, It follows that one proven actually
to have committed an offense cannot be found guilty of an
attempt to do so and that a specification alleging such commission
does not support a charge of attempt.”
Sac, §59. "Scandalous conduct.—..eecsone

t the offenszs specificd in the articles
for the government of th- Navy are of a milit character or
: ed States. The bulk of common law

come under this charge and under the

nElements: 35

are against the Unit
and statutory

l’".l \.’;. '-

scandalous nat
should be lai
rerse that it is
Ytherc the
appearing
thereunder




"As a number of attempted or uncompleted offonscs arc
not specified, most such, involving scandalous acts, must be
Tald under »hls charge, and it follows that this charge is
a lesser included unurze in the specific charges of a scan-
dalous naturc. ....se."

Sec, 98, "Conduct to the e of rood order and

R

”'lMAdnu This charge to be used for offcnses not
specified and not andalous character, The remariks in
scetion 59 “ﬂ*lv 1 genc to this charge also,

5 is to be under-

I t ln.Lr c*ln or remotely merely
An irrugul;r or imoroper act on the part of an officer or man
can scarcely be corceived whi may not be regarded as in some
indircet or remote scnse prejudicing discipline; but such dis-
tant coffccts 2 I emplated under this charge; and it
is, thereforc, dcecmes perly to be confined to i
vhich the prejudicc 1 sonably dircet and palpabl

tInstances of such disorders and negleets in“the case
of officers are: Disobedience of standing orders, or of
the orders of an officcer when the offensc is not chargoable
under a speeific article:; allowing @ man to go on duty knowing
him to be drunk; rendering himself unfit for duty by excessive
use of inteoxdcants or drugs.

" Instances of such disorders and ncglecets in the cases
of ecnlistcd men are: Failing to appear on duty with a proper
uniform; appearing with dirty clothing; rcfusing to submit
to troatmont nocessary to render him fit for duty; refusing
to submit to a necessary and proper operation not cndangering
lifcs missing ship, dishoncrable unflutu to pay debts, an
the instances cited under thce succeeding scetion.

"Another class of off:nscs coming under this cha
violations, not of = anda turc, of local laws
country, Statc, Territory, or District. ......."

unbecoming an officer and a gentleman,—
nduct u::f)"it,,r'ﬂ.w}_h.t\._4 is action or behavior

wvhich, in dishonoring o sgracing
;:rlously compromi 1is character
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Other
offenses "not specified in

ch are recognized as military
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offenses b yi

confer upon a court-martial

tion, but only jurisdiction over those
the preceﬂlnf ipticles of said szction,
order and discipline of the lNavy;

for the purpose of preserving that
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following shall be off:nscs against the Article

f the Navy:

Violations of the criminal laws of the United
Statzs, whenever enacted, during the time such
laws arc in force; and any limitation as to
Territorial jurisdiction shall not apply

Violations of the treatis or conventions of

the United States, whencver adopted, during the
time such treaties or conventions are in force.
Violat State,

ions of such imi w8 of a
i the United

Dﬂatrlcf ssion of
any 101_t1?¢1 ivision thercof, in
the acts or omissions occurred, as arc in

at the date of the

or

—.-) -

rl}_

punish

S




"ART, 8., The nunishment of de or such oth>r punishment
a2 court martial may a6jr 2 m'3 > infli ct d on any person

rjeet to the Article r t of the Navy— ......

"Seventeenth - olatcs any lav or treaty or convention
' article 5(d) (First),
..) of t” S50

W 2
nict 13,

h as a ¢
erson sub je

R )

of the
under which it was
r or disrcpute unon the
ion;

nSixty-first, Or is guilty of any disorder or neglcct
to the prejudice of good order and dis-
cipline or any conduct of a nature to
bring discredit upon the naval service
other than any disorder or naglect or
conduct mentioned in these Articles;

nSixty-sccond, Or is guilty of an attempt, or of a con-
spiracy, or of a solicitation, to commit
any offonse against these Articles......"

Dl; ercnces

W. 96 gives Army courts-martial dircet authority to try
L

against Federal Statutes. Under present naval practice,

ourts-martial have jurisdiction over offonscs against
Statutes as conduct prejudicial to zood order and dis-

such violations having been declared as such, However,
nmroposcd A.G,N, naval courts-martial would havc broader

Lo punloh violations of Federal Statutes, since the pro-

Art. 5(d) would make such violations offenscs against




regard to the territorial jurisciction of
Under th ‘”*icla" of War, the acts con-
' » within the territorial
jurisdiction ¢ » Unitcd State 4l uncier the propos
A.GN., a nava urt—-martial cot unish as an Off;ns:
acts occurring i
United SL,-Lr_.E,

|44

an

jurisdiction over
the Articles of ‘la while
..;'Jd ."'. . G.;I.

Violations of

Violations c tate laws are not necessarily offonscs
apainst the Artielc f War., Tho act itsclf must be conduct of
nature to bring discredit upon the military scrvice or
prejudicizl to good order and disciplinc.

Hnmur present Havy practiec, any violation of th” criminal
laws of a stote is an of fensc ﬂg:lnst the A.G.N. regardless of
whother the act in of itsclf is of 2 scandalous CH“rJLL*r or
prejudicial to good order and discipline, The mere violation
of such law being preojudicial to zood order or discipline.

Since the proposcd A.G.N. specificslly grants jurisdiction
over violation of state law, it is to be presumed that present
practice is to be followcd. Army c s-martial on the othcr
hand do not have jurisdiction to try violations of state laws.

(uerie: whether under the »roposcd A.G.1l. defenses under
t~te 1lov and state statutes of limitations arc binding on

naval courts-martial trying offunses ageinst state law?

m e
iNGc Orou

hsed A.G.H, vould restrict violations

laws to violations of thosc laws in force at the da
ennctment of the pronoscd A.G.N.

-1 \ S P s . — f]
double jeopardy, sce C.S., AW
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Violations o

Under present Army practice, there are no provisions
specific2lly authorizing courts-martial to try nersons sub-
ject to military law for cffenses i th ‘aﬁ of war
or in violation of treaties or conv
whether these offenses are t ffen £ Federal
laws or as conduct of a nature to bring ﬂiseradi upon the
nil‘tary service? The prooosed A.G.N. would make such offenses

agzinst the A.G.N.

to jurisdiction of general courts-ma
2

Ject to military see C.S., AW

he Army does not try offenses against foreign laws as
such.

Violations of the Laws, Orders, Regulations, or Customs of the Service

These offenses are punishable by Army courts-martial under
AW, 96 as conduct to the prejudice of good order and discipline,
while the proposed A.G.N. would punish these offenses under
Art. 9, paragraphs Twentieth and Sixty-third,

Attempts, Conspiracy, and Sclicitations
f 3 p T2

The proposed A.G,N. provides that any attempt, conspiracy,
or solicitation to commit an offsnse against the A.G.I. is
in itself an offense against the A.G.N. The Amy punishes
attempts under A.W, 96 and also tries conspiracies and-solici-
tations to onmlt offenses against the Articles of iar, as
cnn5piraci s and solicitations to commit offenses in violation
f federal statutes under the "crimes and offenses" clause
of AT, 96.

Anpended is a list of offenses specified in the proposed
A.G.N., but not specified in the Articles of i charged
under A.W. 96.

Conduct Unbeccoming an Officer and Gentleman.

The only difference between the A.G.N, and A.W. is that
the Army provision applies to cadets as well as officers and
arries a mandatory sentence of dismissal,




95,96

7. Disorders and Neglects to Prejudice of Good Order and Discipline or
Conduct to Bring Discredit Upon the Service.

Therc is no substantial difference between the Armmy and
Navy provisions as to these offcnses,

IV. Rccommendations
fonscs
OFFENSES
"l, In General

"Some offenses against naval law arc specifically pro-
vided for in tkv present Articles for the Government of the Mavy.
Some arc classificd according to punishments under Articles 4;
8, and 1. Others ar¢ made pumshablr by Articles 1, 3, 5, 6,

9, 10, 16, 17, 19, 20, 21, 22(b), 31, 42, and Lk, Tn: remaining
offenses arce covered by one broad provision, Article 22(a), which
provides for the punishment of 'all offenscs not specified in

the foregoing Articles,!

"Common civil offenses such as manslaughtor, rape, assault
and robbery arc not spccifically mentioned in the Articles,
HovJV'r, by interprctation, Article 22(a) comprchends common
law crimes, Article 22(a) has also been interpreted to include
all offcnses against the criminal statutes of the United States,
offenscs against state laws, and various mllltnry offenses,

The Attorney Gencral has held that this Article is not intondead
to confer general criminal jurisdiction upon naval courts martial,
but is limited to thosc offenses, not specificed in the preceding
articles, which arc injurious to the erder and diseipline of the
Navy. But wherc an offensc made punishable by the common law

or by the statutcs of the United States is dircctly prejudiecial
to good order and discipline, naval courts martial have juris-
diction to try it. The more common military offcensos ot speci-
fically mentioned in the Articles but which arc, by rcason of
Article 22(a), offenses by custom of the scrvice are broadly
classificd as: Neglect of duty, conduct to the nrejudice of
good order and dlSCl?llnu, and conduct unbecoming an officer

and a gentlcoman,

"It is also possible to try common law and statutory
offenscs and various military offenses undor Article 8(1), rvhich
makes punishable fany other scandalous conduct tending to the
destruction of good morals.'




AOTI.‘I. ?5’ 9(:

"Definitions of the various offenses are at present
based upon common law definitions as found in court opinions,
statutory definitions, and the customs of the service, Chapter
II of Naval Courts and Boards sets forth the offenses most
likely to arise in the service, defines them and lists the
essential elements thereof,

"It is e rom the above di ‘ fhaf the majority
of offenses pon. um Tlt*un l.? 7y virtue of inter-
pretation of Arti ; ,uit only a few
are "ﬂe"‘?'Cf Ly ! icles However, most
of the cases act _', ,A;* by generzl court martial are based
i i .—‘.:"t lLo_._ 8 5

t abse nee. of

c 2 July 1945, at

5 ed d ti sence without leave, or absence
over leavce.

"Tn the draft articles submitted by the llcGuire Committee,
as also in those recormended by Commodore VWhite and by the
Judge Advocate General, a single article under the gﬂn&rQW
heading of jurisdiction covers the entire subject of offens

"(a) McGuire Committee Draft:

"This draft extends the Articles to all offenses
apainst (i) the criminal laws, treaties, or conventions of the
United States; (ii) the criminal laws of a State, Territory, or
J. S, Possession; (iii) lawful orders or regulations of the
Secretary of the Mavy; (iv) the customs of the naval service,
or of the laws of war; (v) or are rccognized nllltary offenses,
as the latter may be defined by the Sccretary of the Navy. r'ne
definition of ffau’?s, and the gquantum and mode of proof, shall
be such as prevail in the courts of the United States.

"It is to be noted that this proposal ‘ould practi-
cally eliminatc from-the Articles for the Government of the Navy
all mention of sp:c1flc offenses, It would authorize a pena
code for the MNavy vhich is specific only by refcrence to a
multitude of Federal and Statc statutes, as well as
uwritten law, It would not 30\61;" nl“l*ﬂ"" s)
would lcave the 1i ng 1 thercof
of the Navvy. 13 50)8 0] ) y a delcgation o
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"(b) Judege Advocate General Draft:

"This draft cxtends the Articles to offenses
against: (i) the criminal laws, treaties, or conventions of the
United States, (ii) the laws, rcgulations, customs or usages
of the naval scrvice, or (iii) the laws of mr, This classi—
fication includes but is not limited w 32 offenses
arc spcc1fically sct forth., The latter include mos

; erimes as wcll as the commonly recognize

has the merit of specifying
ikely to occur in the naval serv
ct improvensnt over fnu “r»uu.t

various civil offcns and ma

rsons suHJ=ct to ihy nrl'

arc answoerable he draf *h to mention violations of
State laws, presunat o1 1zt if they do not fit
a common laﬂ definition, ulxd I tried as scundalﬁas con-
duct or conduct to the 3re14d1cc of good ordaer ¢
The proposal does not, in listing offenscs, distinguish between
military offons:s and civil offenses, as such. nulatlv,lv
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minor offcnses, such as gambling, reccive as much notice
more serious ;f.hnyph, such as murder or mutiny. lNMorcover,
proposzd Article 10(e) (4), which lists offcenses punishable
by death, includes some cffcnses which are not mentioncd at

all in nroposed Article 6(d), dealing with offenscs gencrally
On the othor hand, desertion in time of war is spocificd in
both Articles.

"The Articles propescd by the Judge Advocate General
do not mention definition of offenscs. “Presumably, it is in-
tended that civil crimes such as murder, rape, or manslaughter

411 carry their common law definition or will be defincd by
the apnlicable federal stntutﬁ and that military offcenses will
be defined, as at present, in accordancc 1ith the customs of
the scrvice or by rcefercnce to applicable court decisions or
court martial orders. Such +rcatr-nt of the definitions and

' *aulw. How:ver, somec of the
y the proposcd article, For
-d ul1pl" as 'carnal lmowlcdge,
i? nnly an offcnse
'bich vari.s und;r

.dh“\—a_‘;

ription of
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"(b) There is such t » gaid in favor of
separately stating each of the 1 ry oifenses not 1i
The suggestion that all military offenses be left for s
ment and definition by the Secreta of the Navy or the

President is objectionable, both bCCausn of the constitutiona
question involved and because much of the fo*cefulness and
solemnity of the Articles, as a disciplinary and pena’ code,
would be thereby lost,

"(c) The punitive articles should be grouped to-
gether under the general heading of 'Offenses and Punishments,!
Much of the clarity and force gained by enumerating and speci-
firing offenses i1rould be lost by including this subject under
the heading of '"Jurisdiction of Courts Martial,! as proposed by
the "cGuire Committee, the Judge Advocate GunC“al, and Commodore
thite, The average person subject to the Articles is not inter-
ested in the legal niceties of jurisdiction, but is directly
concerned vith offenses and the punishment thereifor.

n(d) Offcnses should be classified according to the
punishment therefor, rather than listed under jurisdiction, with
punishments set forth Blsewhere. The most logical arrangement
would be to list offenses in two articles, or in two parts of
one article, the first enumerating all caﬂltwl offenses, the
second all offenses not punishable by death. These articles
should contain both military and civil offenses, as.iell as a
general clause. This linking of crimes and punishments will
accomplish the following rgsults, vhich are not accomplished
by the other proposals: (i) The relative seriousness of
offenses would be immediately apparont to all persons subject
to the Articles; (ii) Therc could naver be any question in
the minde of members of courts martial as to the characte
of punishment authorized for a particular offonse; and (iii)

It would bc unnccessary to refer to two distinet parts of
the Articles to comncct punishments with offznscs.

"The practicc of classifying _-1 enscs acce.ding to
their punishments i5 suppertad by long usag nat only in the
United States Navy and Armmy codes, but Jlau 1n the military
and naval codes of Thgland. The present punitive articles,
although scattcred throughout the entire code, actually cmploy
this practice., The Articles of ljar, in general, couple
offenses with punishments, although the method herc proposcd
of scparating capital off:xnses from others is not followed.
The British Amy Act classified-offcnses according to punish-
ments of death, penal scrvitude, imprisonment, cashicring and
lesser punishments, The British Navy code follows the same
general pattern., In ¢ivil penal codos offenscs arc usually
classificd as felonies or as misdomeanors,




"The classification
punishments would tend to clarify the Arti
reading to the ncn more aauiul and impressiv
Although it has been 5ﬁ1d y some that
Articles to an assembly of navzl
its purposc, ncvertheless, it is
accomplishced

1-" TJ}"‘S 'P'._a_'i“l"‘: ":‘.:-ld

O
ithor than c.Dul..s_Sff_.d.

"(2)
) occur in the
1is would corroce
which make no mention o
subject to the Articles who is
search in vain for any mention ¢ his offense in tai P
Articles. Therc is no doubt whatsoecw ';- civil offenses
such as manslaughtcr, rape, la?c;ncy, 1 assault, arc also
offionses against the Articles, but the failurec )f the Articles
to specifically mention such offenses has been much criticized.

to
Th

"In the Army, so far back as the Code of 187L, impor-
tant civil offenses were specifically statue in the Articles
of Yar and made punishable by court martial. The prescnt
Articles follow the same procedurc, The British Army Act
makcs th: offenses of treason, murder, manslaughter, and rape
punishablc, and refors generally to 'any other offconse made
punishable by the law of Bngland.'! The British Naval Discipline
Act, in rcferring-to offcensos punishable by ordinary law,
cnumerates murder, manslaughter, sodomy, indecont assault,
robbery, theft and any other criminal offcense made punishable
by the law of England.

"In all but one of thec proposed reviscd articles, the
civil offonscs which are most likely to occur in the naval
service arec cnumcrated, Article I(d) of the MHeGuire Articles
docs not mention specific civil offenscs, but rofers to offenses
against the criminal statutes of the United States or criminal
laws of the various statcs, territorics, and possessions. The
Tedrow-Finn Articles (Article I(d)), follow the White and Judge
Advocatc Gencral Articles and list the morc common civil offonscs.
It is belicved that the licGuire draft is objcctionable, in
this respect, for the same rcason as the prescnt Articles.
Little is done to rocmove this objection by mercly referringz to
the criminel laws and statutcs of various jurisdictions.

n(f) The norc common military offon
by intorpretation of Article 22(a), should be s
forth., This should bc done for tho same reasons
advanced in conncction with civil offonses. By in
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"Neithor the licGuire Articles nor the Tedrow-Finn
irticles cnumcrate any military offenscs, The Judge Advocate
General'!s proposcd articles (Article I(d)) list some military
of fenses which are presently covered by interpretation of

Article 22(a)., The Vhite draft (Article I(d)) does the same,

"(g) It is suggested that Article 22 be deleted and
that in its stead, in a subdivision of onc of +nb two punitive
articles, it be specifically stated that offenscs against the
Articles include (i) violations of the criminal 1aws, troatics

ti

and conventions of the United States; (ii) viﬁl: ons of the

regulations and customs of the naval scrvic and (Lll) viola-

tlons of the laws of war, Such a ?:avL.lon @nlé cover all

those offonses vhich arc prescntly punishable by interprevation

of the general langu of Article 22(a). 1*hn1rv tho

of (ii) is still vory gencral, it is still more specif

that presently contained in Article 22(a)., It is not llbv*d

possible to dispense with such general languzge °1t0Qthcr.

The Articles propesed by the Jungc Adqvocate General, Commodore

White, the HcGuire Committec, and the T-dr"”-Flnn nrticl¢s,

include the threc provisions rccommonded above,
articles proposcd by the

mention of violations of the
sound. Although no grecat
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The lMeGuirc, Vhitzs, and Havy JAC recomn
covered by the Keaffe

The Ballantine and Vandorbilt Reports maltc no recommenda-
tions as to changes in offenses in general,

The Vanderbilt Report rccommended furthor study of the
climination of all mandatory minimum scntonccs.

House Committee on Filitary Affairs:

"Recommendation 13.

"That article of war 95 be amended by
lconduct of 2 naturc
rvice. " (H.R.

heard tc ¥ to
) ste “’1" or
T :“tlcu Cw4.1¢ al-—
ways understand the difficu ti [ the situat npgr,c1ht;
the severity of




the imposition of a fine he loss of promotion or reducticn
in rank, and the devastating effe this punishment upon hi
career, MNevertheless, ve 2 convinced that in sone instances

(=]
s

and in some areas there was foundation for the complaint and
general source

¥ i:vﬁlr?c

"It is probably true, as a

stances officers committted offenses ar
nunishment, yet the same would 1110“13
to offenses by enlisted personnel, The guestion remains
Were officers, as alleged, treated morc favorably in tnLS
regard than enlisted men? There arc no available statistics
vhich can answer this question, and guesswork, or the citing
of isolated cases, is an 1ﬂtbrhuuLnb ‘but unproductive process.
If therc has been such disparity of treatment, without sound
recason, that situation demands considored attention leading

to corrective action. The Board is not preparcd to say that
bocause a proportionally greater number of hnllﬂtud nersonnel
were tried-by naval courts than officer personncl, there vas,
ipso facto, disparity of trecatment. Likewilsc, where an
officer was dismisscd from the scrvice for a particular offense
but an enlisted man was sentenced to a period of confin¢ment
and a dishonorablc discharge, the Beard is not preparcd to say

hat this is an examplc of a2 'double standard! of justicc, All
of the factors sct forth above must of nccessity enter into

the matter, It may well be that from a disciplinary standooint,
the same form of punishiment for officers and enlisted personnel
for similar offenscs-is neither rractl""; ¢ nor advisable in
every casc, how:vcr, for scrious civil offcnses theore is iittle
justification for disparity of trecatment, if it exists, For
oxample, othor factors being equal, the pa.luannu for man-

slaughtcr should be the same for all persons convicted by
naval courts, whether officer or enlisted. In regard to
military offunses, other considerations may be present which
require punishments to assume differont forms __pundlng

upon the status of the accused. This is so uvcn as between
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quantum of punishment, irrespecti

a commissi
an enlisted man,"
The ilcGuire, "hite, and Ballantine Reports nake
gencral rccommendation as to officor cases,

There are no recommendations as to the offense of
unbecoming an officer execept as noted above as to mandat
punishments,

Recomrmded Provision — Discreditable Disorders

good order and disecipline, or cond
discredit uoon the armed
disorder or conduct mcnt

punished as a court—mrti

Lilwil

Art ,~———. Any disorder or neglcct

k.
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Uniform Code of Military Justice

Subject: Appendix to C.S5., A.W. 95, 96,

Offenses provided for in propcsed A.G.N., but not specified
in Articles of Wer.

"ART. 8. The punishment of death, or such other punishment as a
court-martial may adjudge, may be inflicted on any person subject
to the Articles for the Government of the Navy-=...ceessee

'Sixth, Or intentionally or willfully suffers any vessel
or aircraft of the Navy to be stranded, or run upon rocks or
shoals, or improperly haszarded; or maliciously or willfully
injures any vessel or aircraft of the Navy, or any part of its
tackle, armament, or equipment, whereby the safety of the vessel
or aircraft is hazarded or the lives of the crew or passengers
exposed to danger;

'Eleventh. Or, being in command of a fleet, group of
vessels or aircraft, or vessel or aircraft acting singly,
neglects, when an engagement is probable, or when an armed
vessel or aircraft of any enemy or rebel is in sight, to prepare
his ship or ships or aircraft for action;

'"Twelfth., Or does not use his utmost exertions to join
in battle, when so ordered;

'Thirteenth. Or fails to encourage, in his own person,
his inferior officers and men to fight courageously;

'Fourteenth, Or does not do his utmost to overtake and
capture or destroy any vessel or aircraft which it is his
duty to encounter;

'Fifteenth, Or does not afford all practicable relief
and assistance to vessels or aircraft belonging to the United
States or its allies, when engaged in battle;

'Seventeenth. Or violates any law or treaty or conven-
tion incorporated under Article 5 (e) (First), (Second), or
(Fifth) of these Articles, the violation of which, by such
law or treaty or conventions, punishable by death.'"

"ART. 9. Such punishment other than death ss a courtemartial
may adjudge may be inflicted upon eny person subject to the
Articles for the Government of the NHavy-=..sevseses

'Eleventh., Or is guilty of profane swearing, falsehood,
or gambling;

'"Twelfth, Or is guilty of cruelty toward, or oppression
or maltreatment of any person subject to his orders;
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'Thirteenth., Or uses provoking or reproachful words or
gestures toward any person in the naval service, or strikes,
threatens to strike, or assaults any person; (See C.S., A.i. 83)

'Fourteenth. Or endeavors to fome quarrels between
other persons in the naval service; | S., AW, 68).

'Bighteenth. Or any seditious or mutinous words;
= 3

zgligent or careless in obeying
orders, 1l pa i "ficient in the performance of duty;
Or, through inattention or negligence
suffers any vesse aircraft of the naval service to be
stranded, o 1 . rock or shoal, or hazarded;

'Twenty-second. Or, when atteched to any vessel ap-
pointed as escort to any merchant or other vessel, fails
diligently to perform his duty, or demands or exacts any
compensation for his service; or maltreats the officers or
crews of such merchant or other vessel;

'"Twenty-third. Or takes, receives, or permits to be
received, on board the vessel or aircraft to which he is
attached or assigned, any goods or merchandise, for freight,
sale, or traffic, except gold, silver, or jewels, for freight
or safekeeping; or demands or receives any compensation for
the receipt for transportation of eny other article tha
gold, silver, or jewels without authority from the President
or Secretary of the Navy;

'"Twenty=-sixth., Or, when on shore, plunders, abuses,
or maltreats any inhabitant;

'Twenty-seventh. Or refuses, or fails to use, his
utmost exertions to detect, apprehend, und bring to punish-
ment all offenders, or to aid all persons appointed for that
purpose;

'Thirtieth., Or violates or refuses obedience to any
lawful general order or regulation issued by the Secretary
of the Navy;

'"Thirty-fifth. Or is guilty of any 1rrevurbnt or unbe-
coming behavior during divine service;

'Thirty-sixth. Or strips off the clothes of, or
pillages, or in any menner maltreats, any person taken on
board a prize;
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'Fortieth. Or knowingly commits any lascivious or
indecent act, or procures another to do so;

'Forty-first., Or embezzles, or willfully or maliciously
injures or destroys, private property not his own;

"Porty-second. Or is guilty of extortion or blackmail;

'Forty-third. Or obtains any property not his owm by
any false pretense, expressod or implied, reusonably czlcu-

lated to deceive the person to whom the pretense is made &s
to any existing or past fact, knowingly made with intent to
Yar

defraud, and with intent permanent
thereof of said property;

¥ to deprive the owner

'Forty-fourth. Or mesliciously publishes any writing,
picture, sign, or other representation which tends to defame
eny person in the armed services of the United States, or
slenders or threatens any person in the armed services of
the United States;

'Forty-eighth. Or divulges information of a secret

or confidential nature to any person not entitled to receive
the same;

'"Forty-ninth. Or negligently endangers the life of
another;

'"Fifty-first. Or unlawfully detains another person;

IFifty-second. Or uses a vehicle not his own without
authority.

'Pifty-third. Or, while under the influence of alcoholic
liquors or narcotic drugs, operates ony vehiclo;

'"Fifty-fourth. Or operates any vehicle in a reckless
or wanton manner;

'Pifty-fifth. Or is incapacitated for the proper per-
formance of duty by the use of, or previous indulgence in,
alcoholic liquors or narcotic drugs, or by self-injury in-
flicted with intent to incapacitate, or by refusing to submit
to medical or surgical treatment with intent to remain unfit
for duty;

'"Fifty-sixth. Or feigns sickness or any physical dis-
ablement or mental lapse or derangement, for the purpose of
escaping work or duty;

'Fifty-seventh, Or, without authority, deliberately
and willfully misses his ship or mobile unit;




.".a‘»da 95’ 96

P. D.

'Fifty-ecighth. Or exhibits a deliberate indifference to
his just financial obligations;

'Sixtieth. Or fails to comply with or violates any
provision of articles 1, 3, 12, and 13 of these articles;'

"WRT. 1. The commanders of all fleets, squadrons, naval
stations, vessels, and zircraft belonging to the Navy,

required to show in themselves a good

honor, petriotism, and subordination;

inspecting the conduct of all persons w

their command; to guard against

and immoral practices, and to

and "‘Lt,ql'lt, ons of the

tlLL!'T..

"sRT. 3, Officers and all others in suthority in the naval
gervice sh;ll taeke all necessary and proper measures, under
the laws, regula t_-“s, and customs of the n;?'l service to

promote and safeguard the morale he physical well-being,

and the general welfare of the officers and enlisted perso

under their command or charge.™

ns

"ART. 12. No person in the naval service shall procure stores
or other articles or supplies for, and dispose thereof to,

the officers snd enlisted men on vessles of the Navy, or at
navy yards or stations, for his own account or benefit.,"

"ART. 13. Distilled spirits shall be admitted on board
noeval vessels or aireraft only upon the order and under

the control of the commanding officers of such vessels

or aireraft, and to be used only for nonbeverage purposes.”
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Uniform Code of Military Justice

Subject: Courts of Inquiry -- A.W. 97-103.

I. Army Provisions

1. Articles of War.

"ART., 97. When and by Whom Ordered.~- A court of inguiry %o
examine into the nature of any transaction of or accusation or
imputation against any officer or soldier may be ordered by the
President or by any commending officer; but a court of inquiry
shall not be ordered by any commanding officer except upon the
request of the officer or soldier whose conduct is to be inquired
into."

".RT. 98, Composition.-- 4 court of inquiry sholl comsist of
three or more officers. For each court of inquiry the authority
appointing the court shall appoint a recorder.”

"ART. 99. Challenges.-- Members of a court of inquiry may be
challenged by the party whose conduct is to be inquired into,

but only for cause stated to the court. The court shall determine
the relevence and validity of any challenge, and shall not

receive a challenge to more than one member at o time. The

party whose conduct is being inguired into shall have the right

to be presented before the court by counsel of his own selection,
if such counsel be reasonably available."

",RT. 100, Outh of Members and Recorders.-- The recorder of a
court of inquiry shall administer to the members the following
oath: !'You, A. B., do swear (or affirm) that you will well
and truly examine snd inquire, according to the evidence, into
the matter now before you without partiality, favor, nffection,
prejudice, or hope of reward., So help you God.'! After which
the president of the court shall administer to the recorder
the following oath: 'You, A.B., do swear (or affimm)that you
will, amccording to your best abilities, accurately ond
impartially record the proceedings of the court end the evidence
to be given in the case in hearing. So help you God.'

"In case of affirmation the closing sentence of adjuration
will be omitted."

"ART, 101, Powers; Procedure.-- A court of inguiry and the
reeorder therecf shall heve the same power to summon and
examine witnesses as is given to courts-mertial and the trial
judge advocate thereof. Such witnesses shall teke the same
oath or affirmation that is taken by witnesses before courts-
martial. A reporter or an interpreter for a court of inquiry
shall, before entering upon his duties, take the oath or-
affirmation required of a reporter or an interpreter for =a
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court-martial, The party whose conduct is being inquired into
or his counsel, if any, shall be permitted to examine and eross=
examine witnesses so as fully to investigate the circumstances
in question."

“,RT. 102, Opinion on Merits of Case.-- A court of inquiry
shall not give an opinion on the merits of the case inquired
into unless specially ordered to do s0."

®,RT. 103. Record of Proceedings.--How Authenticated.-- Each
court of inquiry shall keep a record of its proceedings, which
shall be authenticated by the signature of the president and

the recorder thereof, and be forwarded to the convening authority.
In case the record can not be authenticated by the recorder, by
reason of his death, disability, or absence, it shall be signed
by the president and one other member of the court.”

2., Manual for Courts-Maortial.

No comment on Courts of Inguiry as such.
3. Army Regulations (Synopsis).
AR 600-300 pertain to Courts of Inquiry.

While any commanding officer has statutory power to order
a court of inquiry, it is customary to forward the request to
the officer having power to convene a courte-martial competent
to try the offense, if there be a substantial possibility that
charges may follow. 2 b.

The convening authority has absolute discretion except
in classification proceedings (See A.R. 605-300 as to mandatory
courts of inquiry in classification proceedings) to refuse to
conve, e a court. However, the applicant may appeal to higher
authority. Z2c.

All members should be superior in rank to the applicant.
3c.

The recorder is not a prosecutor or adviser, but is to
assist the court, if it so desires, in all matters leading

to correct conclusions of law or fact. 3d.

Only persons actuslly in the service may request =
court of inquiry. 5a,

Statute of Limitations does not apply to courts of ingquiry.
5b,

The purposes of a court of inquiry are:
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(1) To discover whether there be a trial by court-martial.

(2) To inform or advise superior authority in cases which
appear not to call for trial by court-martial, but
rather administrative action, 54,

Court of inquiry should follow the principles of military
law, applying analogies to court-martial procedure where appli-
cable, 10a,

There may be a dissenting report. 15.

Return for revision is not limited. 17.

Efficiency reports should not reflect acts of which an
officer has been cleared by an investigation.

4, Public Law 769--80th Congress, Chapter 625--2D Session.
No change.

II. Navy Provisions

l. Articles for the Government of the Navy.
"ART. 55. By whom convened.--

"Courts of inquiry may be convened by the President, the
Secretary of the Navy, the commander of n fleet or squadron,
and by any officer of the naval service authorized by law to
convene general courts martial,"

®4RT. 56, Constitution.==

"A court of inquiry shall consist of not more than three
commissioned officers as members, and of a judge advocate, or
person officiating os such,"

"ART. 57. Powers.=-

"Courts of inquiry shall have power to summon witnesses,
administer oaths, and punish contempts, in the same manner
as courts martinl; but they shall only state facts, and shall
not give their opinion, unless expressly required so to do in
the order for convening."”

"ART. 58, Oeth of members and judge advocate.--

"The judge sdvocate, or person officiating as such shall
administer to the members the following oath or affirmation:
'You do swear (or affirm) well and truly to exemine and inguire,
according to the evidence, into the matter now before you,




AJ¥. 971035

P. 4

without partiality.' JAfter which the president shall administer
to the judge advocate or person officiating as such, the follow-
ing oath or affirmation: 'You so swear (or affirm) truly to
record the proceedings of this court and the evidence to be
given in the case in hearing.'"

"ART. 59, Rights of party or attorney.--

"The party whose conduct shall be the subject of ingquiry,
or his attorney, shall have the right to cross-examine all
the witnesses."

"ART. 60. Proceedings; authentication; use in evidence,—

"The proceedings of courts of inquiry shsll be authenticated
by the signature of the president of the court and of the judge
advocate, and shall, in all cases not capital, nor extending
to the dismissal of & commissioned or warrant officer, be
evidence before a court martial, provided oral testimony cannct
be obtained.,"

2. Naval Courts and Boards.
"CHAPTER X
"COURTS OF INQUIRY AND INVESTIGATIONS
"INSTRUCTIONS AND PROCEDURE
“SEC. 720. Purpose.--

"Courts of inquiry and investigations, as the names
signify, are primerily fact-finding bodies, and, unless
specifically directed by the convening authority in the
precept to express opinions or to make recommendations, will
confine themselves to findings of fact. The proceedings of
these bodies are in mo sense a trial of an issue or of an
accused person; they perform no real judiciul function; they
are convened solely for the purpose of informing the convening
authority in o preliminary way as to the facts invelved in
the inquiry, and when directed, to aid him with opinions &nd
recommendations; their conclusions are merely advisory.
Convening authorities should remember that any action taken
in a matter subsequent to its investigation is taken upon
the initiative of the convening authority in his administrative
capacity. The function of these bodies is merely to aid such
officer in the performsnce of his administrative duties and
not to relieve him of responsibility for his administrative
acts.

"A court of inquiry has power to compel the attendance
of civilian witnesses, snd should be convened or requested
vhere testimony of ciwilians will likely be desired; the
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proceedings of a court of inguiry may under certain conditions
be evidence before a court martial; otherwise there is no

vital distinction in the power or effectiveness of a court of
inquiry and an investigation, and the question which to convene
is entirely within the discretion of the convening authority.
Whether or not an investigation shall be by a board of officers
or by one officer is entirely within his discretion; but in
important cases where the facts are various and complicated,
where there appears to be reason for suspecting criminality,

or where crime has been committed, with uncertainty as to the
perpetrator, or where serious blame has been incurred without
certainty on whom it ought chiefly to fell, a court of inguiry
or a board of investigation affords the best means of collecting,
sifting, and methodizing information for the purpose of enabling
the convening authority to decide upon the necessity and
expediency of further judieial proceedings."

"Sec. 721, By whom convened,--

"A court of inquiry may be convened in accordance with
the articles for the government of the Navy. An investigation
may be ordered by any officer empowered to convene a court of
inquiry, by the commander of a division or large force aflest,
and by the senior officer present afloat or ashore."

"Sec, 722. When to be convened.--

"If there is no doubt as to the facts of any particular
incident or occurrence, and no reason why sworn testimony fto
facts fresh in the minds of witnesses should be preserved, a
complete administrative report by the commender concerned will
be fully as satisfactory as the record of a court of inquiry
or of an investigation could be. But ordinarily, owing to
legal sequels, the following should be covered by a court of
inquiry or board of investigation,"

The following sections deal with when a court of inquiry
is to be convened:

"Sec. 723. Loss of life from accident or under peculiar
or doubtful circumstances."

"Sec. 724, BSerious casualties or deficiencies in ships."

"Sec, 724%. Accidental explosions in which.....explosives
are destroyed.®

"Sec. 725. Loss or stranding of a ship of the Navy."

"Sec. 726, Collision with a merchant ship."
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"Sec, 727, Precept.--

"The precept of a court of inquiry or investigation shall,
in addition to naming the membership thereof and setting the
time and place of meeting, state clearly and consisely the
matter that is to be investigated and shall give explicit
instructions what the report of the court or investigation shall
include and any other matters of procedure deemed necessary.
Neither the record of an investigation previously held in referenoe
to the same subject matter nor official opinions of any kind
shall be attached to or made a part of the precept, Such resords
or papers may, however, as a separate matter, be sent to the
judge advocate or recorder for the purpose of assisting him to
bring out all the facts in regard to the matter under investigation.
The precept shall also specifically name as defendants and
interested parties all persons who appear to be such from the
outset. The convening zuthority should cause to be notified
the complainant and persons who appear to be defendants and
interested parties from the outset of their right to be present
during the investigation. A confirmation copy, signed by the
convening authority, is required when the court or investigation
is convened by dispatch.

"In addition to the above, the precept,or ‘letters to an
invessigating officer, shall refer to the statutory suthority
therefor.,

"Unless the power is expressly given by the convening
suthority in the precept, investigations will take no testimony
under oath. When such power is given by the convening authority,
all testimony shall be taken under oath."

"Sec, 728. Membership.=--

™(a) A court of inquiry shall consist of not more than
three commissioned officers as members and of a judge advocate.

"(b) A board of investigetion shall ordinarily consist
of three officers as members.

"(¢) The composition of a court of inquiry or board of
investigation, both in regard to rank of members and the corps
to which they belong, shall be regulated by the circumstances
to be investigated, The number of officers to constitute
such bodies is vi thin the discretion and judgment of the
convening authority, who must consider the importance of the
matter to be investigated and the availability of officers
for the purpose., When important material under the cognizance
of one of the material burezus of the Navy Department, is
involved, an officer especially trained or experienced in such
material shall, whenever practicable, be appointed a member.
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In case the conduct or character of an offiicer may be implicated
in the investigation, no member of the court of investigation
shall, if practicable, be his junior in rank; and should such
officer not be of the line, it is proper, if the exigencies of
the service permit, that one or more officers of the corps to
wvhich he belongs be detailed for duty on the court of investigation.
If it can possibly be avoided, no officer shall be named a&s a
member who has personal knowledge of the subject matter of the
investigation. An officer who is ordered to duty as a member
and who knows or has due reason to believe that he will be
designated as a defendant, should immediately so advise the
convening sutherity, and upon reccipt of such information such
officer should be relieved from duty on said body.

"Whenever, in the judgment of the convening authority,
it may be necessary or desirable, counsel to the judge advocate
may to appointed.

"A separate recorder need not be named on a board of
investigation if there is no likelihood of there being any
defendants. In such case the junior member acts as recorder.

"(d) An investigation is composed of one officer.”
"Sec, 729. Clerical mssistance, interpreter, and orderly.,--

"The provisions for courts martial with respect to
clerical assistance and services of interprcters govern a
court of inquiry or investigation. At the request of the
judge advocate or recorder, the commanding officer of the
immediate command within which the body is to sit shall
direct an orderly to attend upon its meetings and execute
its orders.”

"Sec. 730. Rule of assembling.--

"Courts of inquiry and investigations shall assemble
at the place and, as nearly as practicable, at the time
named in the order convening them, but may adjourn, when
desirable, to such place a2s may be convenient to the inguiry.
The members therecof shall teke their seats in the same order
of rank or seniority as on courts martial; that is, the senior
member at the head or center of the table and the other
members in order of rank at his right and left alternately.”

"Sec. 731, Duties of president or senior member,--

"Such officer shall administer the oath to the judge
advocate or recerder, and the witnesses, preserve order,
decide upon matters relating to the routine of business,
such as recess, snd may adjourn the court or investigation
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from day to day, ot and to such hours as in their judgment
will be most convenient and proper for the transaction of
the business before them; but should an objection be made
by any other member, a vote shall be taken with regard to
it, and the decision of the majority shall govern.,"

“"Sec. 732, Duties of the judge mdvocate or recorder.--

"(a) To summon =ll the witnesses reguired for the
investigation and to lay before the court or investigution
& list of them.

"(b) To administer the oath or affirmation to the
members.,

®(c) To record the proceedings and to make up the
record.

"(d) To conduct the examination of witnesses.

"(¢) To assist in systematizing the information
received, to minute in the procecdings the opinion «nd
recommendation, if called for, and to render such assistance
as will enable the court or investigation to lay all the
circumstances of the case before the convening authority
in a clear and explicit manner.

"(£) In conjunction with the president or senior
member, to authenticate the proceecdings by his signature.

"(g) In general, he is the prosecutor ond is responsible
for bringing out all the facts.

"In case the junior member of a board of investigation
is acting as recorder (a recorder not having been designated
in the convening order), he will not act in any sense as
prosecutor, but the board will act in an unbiased manner to
obtain all pertinent information available,"

"Sec. 733, General rules and procedure.-=

"(a) Courts of inquiry and investigations arc usuelly
cleared until the order constituting them and the instructions
contained therein are resd and the mode of procedure has been
decided upon. The 'judge advocate or recorder does not withdraw
when the court or invessigation is cleared. Whether the
investigation shall be held with closed or open doors must
depend on the nature of the matter to be investigated, and,
if not specified by the convening authority, must be decided
by the court or investigation. The fact that the investigation
is held with closed doors ccn not work to exclude parties to
the inquiry and their counsel, The body may be cleared at any




AnW. 9?-1':"_',

P. 3

time for deliberation, whereupon the parties and their counsel
will withdraw. Clearing the court may be dispensed with under
the general principles of section 373.

"Bonrds of investigation, €l though they shall collect
muterinl information from apparent or known facts, or from
written evidence which they may possess, and shsll record
the declurations of persons examined before the, will not
take testimony under oath except in important cases in which
the precept expressly states that such board is authorized to
administer oaths in accordance with the provisions of 5 U.S.
Code 93, in which case all testimony shall be taken under
oath,

"When a board of investigation is not required by its
precept to take testimony under oath, the record of such
board can not be introduced as evidence in subsequent
proceedings, except as provided in section 222, Therefore
a wider latitude is permissible and the rules of evidence
need not be strictly observed; the function of such bosard
being solely to obtain information for the convening and
higher authority. The sfme rule applies to an investigation
not under oath made by zn investigating officer or clerk.

"(p) After the mods of procedure has been decided upon,
the complainant and defendants, if any, must be called before
the court and the precept read to them by the judge advocate
or recorder.,

"(¢) Need not meet daily.-- Courts of inquiry and
investigations necd not meet from day to day, but have power
to adjourn for such period as may be necessary without
requesting permission of the convening suthority. When the
suspension of business is from one part of a day to enother
part of the same day it should be recordd as a recess; when
from one day to another, as an adjournment,

™(d) Challenges.-- Parties to an inquiry have the right
to challenge any member, as set forth in sections 561 and
562,

"(e) Members must determine according to the evidence.--
The outh taken by the members of & court of inquiry requires
them to examine and inquire "according to the evidence' the
matter before them,

"(f) Witnesses shall be examined apart from each other.--
It is improper for witnesses, unless they are othervise
comnected with the inguiry, to heur the testimony of other
witnesses. The court shall inform each witness, other than

a member of the court, the judge advocate, or a party to

the inquiry, immediutely after the vi tness has been sworn,
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of the subject matter of the inquiry. All witnesses, except
the judge advocate, E_member, or a party EE.EEE inguirz,

shall be warned, after testifying, in accordance with the
provisions of section 297. While it is not legally necessary
thnt defendoants should be warned that what they say may be

used against them (when a vi tness under oath), it is desirable
that in practice this be done ond that they be further informed
of their rights, particularly when they are without counsel.

*(g) Summoning and examination of witnesses,-- The
summoning snd examination of witnesses is conducted in the
some manner as before a court mortial, except that a board
of investigation and sn investigation can not compel the
attendance of civilian witnesses. The attendance of such
witnesses, therefore, is optionzl, and the subpoena for
same should not include mention of a penalty for failure.

Such witnesses can be subpoenaesd by the recorder at Govermment
expense only with the approval of the convening authority,

and trne approval of the Secretary cf the Navy is necessary

to subpoena such wi tnesses from a distance which would require
such authority if the attendance of the witnesscs were desired
before a general court martial,

"The judge advocate or recorder first calls witnesses;
the complainant, if there be one, is then entitled, when
the judge advoeate or recorder rests his case, to introduce
evidence; defendants may then introduce evidence, and after
they rest their cases, interested parties may cal 1 witnesses.
If, at the end of the testimony of the above witnesses, the
court or investigation desires further information, it may
call witnesses, All wi tnesses shall be exemined in accordance
with court martial procedure; that is, the order of their
examination shall be direct, cross, redirect, and recross.

"(h) No business other than an adjournment shuall be
transacted unless a majority of the membors be present, except
when the convening authority so orders.

"(i) No member shall fail in his attendance at the
appointed times unless pgevented by illness or some insuperable
difficulty, ordered away by competent authority, or excused
by the convening authority, except that & short temporary
absence may be allowed by the president or genior member of
the court or investigatiom# nor shall a member leave the
vieinity of the assembly- place unless suthorized to do so
by the convening suthority- or his superior.

_ "In case of tho ubsence of & member, the senior officer
'shall inform the convering suthority of the fact, und alac
of the reasons for the absence, if kmown to him, in order
thut the wvacancy may be filled, if dcemed necessary.
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"A member- absent during the investigation of any matter
or case shall not vote upon a decision with regard to it
unless, if necessary to arrive at & conclusion, o reinvesti-
gation takes place in the presence of that member and of the
parties."

"Sec. 734. Parties,--

"(a) Compleoinant,-- When an inquiry is ordered into
facts in connectiocn with accwsation or complaint made by
any person to the convening authority, such person is known
as the complainant and may be &llowed to remain in court
during the inquiry and make suggestions.

"(b) Defendant.-- A person whose conduct is the subject
of investigation is a defendant, Should it appear at any
time that any person in the naval service or employ not named
as a defendant in the precept becomes involved in such a way
that an accusation agoinst him may be implied, it is the duty
of the court to inform such person through officiel chennels
that he is a defendant,

"In informing a person that he is a defendant, he shall
be notified of the gist of the evidence that tends to implicate
him and instructed that he will be accorded the rights of
an accused before a court martisl, namely, the right to be
present, to have counsel, to chd lenge members, to introduce
and cross-examine witnesses, to introduce new matter pertinent
to the inquiry, to testify x deolare in his own behalf at
his own request, and to make & statement and argument. He hus
the right of any witness tc refuse to answer incriminating
or degrading questions. Conversely, should it become apparent
at any time that n person who has been designated a defendant
is involved in an insignificent degree, the court should inform
him that he is not longer a defendant,

"No person outside of the naval service or employ may
be named u defendant,

"(e) 'Interested party.-- Any person, not =z complainent
or defendant, who has an interest in the subject matter of
the inquiry r..y, within the discretion of the convening
authority, be designated, in the precept as an interested
party. (See sec. 726.) Should it at any time during the
course of the inquiry appear that any person not nemed in
the precept has such interest, he may, within the discretion
>f the court, be deskgnated an interested party. Im either
case the person shall be nstified that he will be allowed to
be present during the. inquiry, examine witnesses, and introduce
new matter pertinentt to the inquiry in the same manner as 4
defendant. The granting of these privileges to such a person
may, but need not we, =t his own request. A person granted
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the privileges of an interested party may be called as &
witness, but, of course, can not be required to incriminate
himself. The foregoing provisions do not apply to collision
cases, which are governed by section 726.

"It should be borne in mind that the status of a party
to the inquiry is at all times subject to change, depending
on the evidence adduced. Thus, & person not named in the
precept might be designated un interested party by the court
during the course of the inguiry, at some later stege of
the proceedings become implicated in the matter under investi-
gation in such a way as to moke him « defendant thereto, and
subsequently cease to be a defendant because involved in an
insignificant degree.

"If the rights of a defendant be not accorded when they
should be, the court of inquiry or investigation, so far as
concurns the person denied his rights, will be held of no
evidential effect. This is one of the most important rules
to be observed.

*(d) Right to counsel.-- The complainant, defendunts,
and interested parties before a court of inquiry or investi-
gation have the right to the aid of counsel. Should a
defendant waive his right to counsel, the president or
senior member shall warn him that sworn testimony is admissible
as evidence before courts-martial, as provided in the 60th
A. G. N, or the general rules of evidence, and again advise
him to provide himself with counsel, informing him that coun-
sel will be assigned him should he so desire. A statement
that this scction has been complied with shall be entered
upon the record of proceedings in any case where en enlisted
man so involved waives this right."

"Sge, 735. Deliberation.--

"(a) After all the evidence is in and statements and
arguments, if any, have been received, the court of inquiry
or investigation should be cleared, the proceedings read
over, and the instructions contained in the convening order
carefully examined and scrupulously followed.

"A fter mature deliberation on the testimony recorded
during the inquiry, the body shall proceed to report the
facts, and, if so directed, an opinion or conclusion
drawn from the facts u«nd a recommendetion as to what further
acti-n, if any, should be had. (A fact is on action; &
thing done, % circumstance.) Unless an opinion is called
for, care should be taken to state only facts. The body
must weigh the evidence and include in its finding of facts
those things which it believes the evidence estaeblished to
heve been done, and nothing further. If the body . recommends
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that ‘urther proceedings be had in the matter, it should state
in its recommendation the name of the person or persons ngainst
whom, and the specific matter upon which, the proceedings should
be conducted, together with the nature of the proceedings.

"(b) The report of the court or investigation shall include
a full statement of injuries received by personnel and damages
to material and an opinion regerding line of duty and misconduct
in sccordance with section 723.

"(¢) If a member does not concur with the findings,
opinion, or recommendations of the court or investigation, he
shall append his remsons for dissent end subscribe his name
thereto, The report shzll be based on the opinian of the me jority.

®(d) It is held to be & breach of discipline on the part
of any member tc disclose or publish the opinion, findings, or
recommendation of the court or investigution, or of the individual
members thereof, without the sanction of the convening authority.

"(g) Ordinarily an opinion should not be requested of an
investigation in view of the fuct that but one officer constitutes
such investigation.

"(£) The proceedings of s court of inguiry or investigation
must be authenticated by the signature of the president and
the judge advocate, but all the members should sign the record.
In the cdse of a minority report, the respective reports must
be signed by the concurring members of the court and the record
must be authenticated by the signatures of the president and
judge advocate. The record of proceedings is then to be
submitted to the convening asuthority for his consideration,
after which the court may adjourn temporarily to awnit his
further instructions.”

"Sec, 736. Reviewing authority.--

"(a) Court of inguiry and investigation records are
reviewed by the convening authority =nd by those officers,
if any, throughwhom the record is forwarded (the record is
forwarded through regulsar channels), who shall take such
further action upon the matters disclosed by the inquiry
as they may deem appropriate, and shall submit the proceedings
to the Judge Advucate General, If any disciplinary is taken,
or will be taken by the convening or reviewing authority, a
statement therecf shall be made in his action.

"(b) The reviewing suthority may record his disapproval
of the proceedings in whole or in part or may return the record
to the convening authority with recormendation to the latter
to change his action or to have the court revise the record.
Such recommendation, however, is purely advisory. The general
principles of section 473 apply.




AW, 97=103

P. 14

(¢) In case of failure to accord the rights of a defendant
to & person who should properly have been made such, the conven-
ing authority should return the record to the court or investi-
gation for revision, and direct that in such revision these
rights be accorded. If for any reason this cannot be accomplished
the record of proceedings shall be referred to such person for
a statement before any action on the proceedings is taken by
the convening suthority or other reviewing authority which reflects
adversely upon such person's official record. Such statement
shall be attached to and made u part of the record of proceedings.

"(d) The proceedings of a court of inquiry or investigeation
may be revised a2s often as the convening authority may deem
necessary. New evidence may be received and recorded on every
such revision, and any of the previous witnesses mey be recalled
and reexamined with a view to eliciting further information,
provided that all parties to the inquiry are afforded an
opportunity to be present."

3. ©Other

"Whenever a reviewing authority, including Chief of Naval
Personnel or Commandant of the Marine Corps, recommends in an
endorsement on a court of inquiry, board of investigation or
investigation record, that said record be held to contain
matter of interest which within the purview of the reference,
relates to the record of any particular officer, the normsl
procedure upon approval thereof by the Secretary of the Navy,
is for the Judge Advocate General to inform all concerned by
an erdorsement in form following the enclosure. A copy is
filed in the record of the officer concerned." (Letter Col.
J.E. Curry U.S.M.C. of Office of NavyJiG, dated 16 Aug. 1948).

4, Proposed Navy Bill
"ART. 42.

"(a) Courts of ingquiry may be convened by an person
authorized to convene general courts martizl. 4 court of
inquiry shall congist of three or more commissioned officers.

"(b) Boards of investigation composed of two or more
officers and investigations conducted by one officer may be
convened by any person authorized to convene courts of inquiry,
and by such other officers as the Secretary of the Navy may
designate.

"(¢) For every court of inquiry =nd board of investi-
gation, the convening authority shall appoint a counsel to
assist the court or board in its duties,




;L .“' - g 7-103

P, 15

"(d) Any person subject to these articles, or in the
employ of the nnval service, whose conduct shull be the sub-
ject of inquiry, or his counsel, sh:ll have the right to
cross-examine all the witnesses.

"(e) Any person subject to these articles, or in the
employ of the naval service, who has on interest in the
sub’ ct of inquiry, shull have the right to be present and
to be represented by counsel of his own choice."

"ART. 43.

“Courts of ingquiry, and, when empowered by the convening
authority, boards of investigation and investigations conducted
by one officer shall have power to administer oaths. They
shall make findirgs of fact, and when required so to do, express
opinions and make recommendations.™

"iRT. 44,

"The proceedings of courts of inquiry shall be authenticated

by the signature of the president of the court and of the
counsel for the court; but in case the proceedings cannat be
authenticated by the siznatures of the president and of the
counsel, by reason of death, disability, or absence of gither
or both of them, they shzll be signed by a member in lieu of
the president and by another member in lieu of the counsel.

The sworn testimony, contained in the duly authenticated record
of proceedings of a court of inquiry, of a person whose oral
testimony cannot be cbtained, shall be evidence before a court
martial of a defendamt before said court of inquiry: Provided,
That where such testimony is used in evidence uguinst the
accused person, other than under the general rules of evidence,
the punishment imposed sh:all not extend to death."

Witnesses before courts of inquiry are covered in the
same orovisions as witnesses before courts-martial.

II1II. Differences

Nature

The Navy court of inguiry is ¢ fract-finding body which
performs functions similar to those of an Army pre-trial
investigation except that it is much more formal and evidence
before the court of inquiry may be used in a subsequent court-
martial of a person treated as a defendant before the courd
of inquiry. A Nevy court of inquiry makes investigantions
such as inquests, courts of collisions, etc. The Army court
of inquiry appointed by the President is somewhat similar,
except thot the record may not be introduced in a subsequent
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court-martial without the consent of the accused. Army courts
of inquiry, except those appointed by the President, may only
be convened at the request of the person whose conduct is being
inquired into.

The irmy court of inquiry is most commonly used in classi-
fication proceedings. See iR 605-200,

Thus, the Navy court of inquiry seems to be & regular and
usual procedure for the benefit of the naval service, while
the Army court of inguiry is an extraordinary ond specizl
proceeding for the benefit of an individual.

In both services, courts of inquiry ere merely fact-
finding bodies and do not render opinions or recommendations
unless specially ordered to do so,.

The Navy also has boards of investigaution which differ
from courts of inquiry in that they are less formal, the
record thereof, except under specizl circumstances, is not
admissible in a subsequent court-martial, and they may con-
sist of less then three officers. The Army does not have
such boards of investigation in its military justice procedure.

An act of an Army officer, of which he has been cleared
by a court of inquiry, may not be considered in classification
proceedings, while the report of a Navy board of inquiry may
be considered by a board of examination.

2., Convening Authority

Only persons cuthorized to convene Navy general courts-
martial may convene Navy courts of inquiry, while under the
Articles of War, the President or any commanding officer may
convene courts of inquiry. However, an Army commanding
officer may only convene a court of inquiry at the request
of the person whose conduct is to be inguired into, and if
the commanding officer refuses, the petitioner may appeal
to the next higher esuthority.

3. Composition
No difference as to number of members.
The Navy court of inquiry has a counsel, while the
Army court of inquiry has a recorder, who performs functions
similar, but not as extensive, as the Navy counsel.

4, Parties

In an Army court of inguiry, the only "party" is a
person in actual service vhose conduct is being inquired
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into, while in & Navy court of inquiry, any person subject
to the AGN, or in the employ of the naval service, whse
conduct is being inquired into or who haos an interest in
the subject of inguiry, is a "party."

When a Navy court-martial is ordered as a result of
a complaint, the complainant may be allowed to be present
and make supggcstions.

5. Procedure

A8 to oaths, seec C.8., A, W. 19,

The power to summon and exemine witnesses is the same
as for courts-martials. See C.S., A. W. 22, 23.

Procedure as to challenges is the same, as both al low
only challenges for cause.

The provisions to the authentication of records are
the same, except that the A. W. mnke no provision for
authentication when the president is disebled.

IV. Recommendations

McGuire sArticles:

"srticle 7. Courts of inquiry.

"(a) Convening authority. Courts of inquiry may be
convened by anny person authorized to convene a4 general court-
martial.

"(b) Constitution. (1) A court of inquiry shsll cone
sist of three (3) or more commissioned officers of the naval
service or of organizations serving as a part of the Navy.

"(2) For every court of inquiry, the convening
authority shall appoint a recorder.

"(c) Powers. Courts of inquiry shall have power to
summon witnesses, administer oaths, and punish contempts,
in the same monner as genercl courts-martinl. They shall
make findings of facts, znd, when required so to do, express
opinions and make recommendations."

"Article 8. Investigations. Boards of investigation and
one-officer investigutions may be convened snd appointed by
such officers, and under such rules und regulations, as the
Secretury of the Navy may determine."
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White articles:

Rirticle 15. Courts of Ingquiry, Boards of Investigation:
Investigations.

"(a) Convening cuthority and composition. Courts of
inquiry may be convened by any person authorized to convene
general courts-martisl. A court of inquiry shall consist
of three or more commissicned officers of the naval service
or of orgonizations serving with the Navy. For every court
of inquiry, the convening suthority shall eppoint a judge
advocate who shall have powers similar to the judge advocate
of general courts-martial,

"(b) Boards of investigation and investigations con-
ducted by one officer may be convened by such officers, and
under such rules and regulations, as the Secretary of the

avy may prescribe.

"(¢) Powers. Courts of inguiry, boards of investigation
and investigations conducted by one officer shzall have power
to summon witnesses and administer oaths. They shall mzke
findings of facts, and when required so to do, express
opinions and meke recommendations."

The Keeffe, Ballantine, and Vanderbilt Reports make
no recommendations as to courts of inquiry.
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Uniform Code of Military Justice

Subject: Challenges.
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Uniform Code of Military Justice

Subjects Oath of Members and Recorders.

See C.S., Ae W. 97 == Courts of Inquiry.
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