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To amend the Articles of ' ar to improve the administration of 
military justice, to provide for more effective appellate 
review, to insure the eQualization of sentences, and for 
other purposes • 

Be it enacted by the Senate and House of Representatives 

of the United States of America in Congress ass~mbled, That 

(a) It is hereby declared to be in the interest of the 

national defense and necessary to the morale of the officers 

and men serving in the Army of the United States in times of 

~eace ~r war, and the purooses of this Act are, to make more 

secure the rights of officers and men before the military courts 

of the Army, and generally to improve the administration of 

military justice, in the light of the experience gained from 

its ooeration during the two ~orld ~~ars, Qyl the establishment 

of a Nilitary Justice Corps independent of command channels and 

directly responsible to the Secretary of ~ar, which will be 

charged with the functions of indictment, defense, trial, jUdg

ment and review, in Court Vartial proceedings, while the respon

sibility for investigation and prosecution will continue to 

rest in the hands of the local Army command; the inclusion 

among Courts-Vartial jUdges of persons of equal rank with the 

accused, in order to buttress the confidence of all ranks in 

the objectivity of these tribunals; the statutory provision of 
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maximum penalties for each offense defined in the Articlea, of 

War; the eaualization of sentences among military nersonnel of 

all ranks; the organization of a more effective system of a,pel

late review; and generally such revisions of the Articles of 

'~ar which can be considered indispensable to the protection of 

the basic constitutional rights of a Citizen Army with due regard 

to that essential measure of discipline and organization which 

must be maintained in an effective military organization, 

The Articles of War (41 Stat. 787 to 811, as amended, 

10 U. S. Code sees. l47l-l593a) are hereby amended as follows: 

Sections (b), (c), and (d) of Article 1 are amended to 

read as follows: 

It(b) The word 'soldier' shall be construed as inCluding 

a warrant officer, a flight officer, a noncommissioned officer, 

a private, or any other enlisted man or woman. 

"(c) The word 'cornnany' shall be construed as including 

a troop, battery, or corresponding unit of the ground or air 

forces. 

It(d) The word 'battalion' shall be construed as 

inclUding a squadron or corresponding unit of the ground or 

air forces. It 

SEC. 2. Article 2, section (a), is amended by deleting 

the words ItArmy field clerks" and substituting the words 
"
 

llflight officers." 
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SEC. 3. Article 4 is amended to read as follows: 

"ART. 4. ~'mo MAY SERV~ ON COURTs-;rARTIAL.-"-AII officers 

in the military service of the United States, and officers of 

the }f.arine Corps when detached for service with the Army by 

order of the President, shall be competent to serve on courtR

martial for the trial of any persons who may lawfully be brought 

before such courts for trial. 

"AII soldiers in the active military service of the 

United States or in the active military service of t~e Varine 

Corps when detached for service with the Army by order of the 

President, shall be comDetent to serve on general and special 

courts-martial for the trial of soldiers and persons of this 

category shall be detailed for such service when deemed prooer 

by the appointing authority and such civilian members of the 

Judge Advocate Corps as shall be designated by the appointing 

authority. 

"'When appointing courts-martial the appointing authority 

shall detail as members thereof those officers of the command 

and when eli~ible those soldiers of the command who, in his 

opinion, are best qualified for the duty by reason of age, 

training, experience, and judicial temperament; and officers 

and soldiers having less than t~o years' service shall not, 

if it can be avoided without manifest injury to the service, 

be appointed as members of courts-martial in excess of minority 

membership thereof. No person shall be eligible to sit as a 
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member of a general or special court-martial when he is the 

accuser or a witness for the prosecution. II 

SEC. 4. Article 5 is amended to read as follows: 

I'A:::{T. 5. GENERAL COURTS-!IARTIAL.--General courts-martial 

Eay consist of any number of members not less than five, of whom 

at least one-third shall be of the same basic service status as 

the accused except that where the accused is neither an officer 

nor a soldier one-third of the members shall be enlisted per

sonnel. 1I 

SEC. 5~ Article 6 is a~ended to read as follows: 

"ART. 6. SPECIAL COURTS-l:ARTIAL.--Special courts-martial 

may consist of any number of members not less than three, of 

whom at least one-third shall be of the same basic service 

status as the accused. 1I 

SEC. 6. Article 7 is amended to read as follows: 

"AliT.? SlWFARY COURTS-}fARTIAL.--A summary court-martial 

shall consist of one officer, or a civilian member of the 

Yilitary Justice CorDs. II 

SEC. 7. Article 8 is ameDded to read as follows: 

IIA-qT~ 8. GENE'i.~L COURTS-EARTIAL.--The President of the 

United States, the Secretary of ~ar, the Principal Legal 

Administrator of an Army group, an Army, an Army corps, a 

division, a seoarate brigade, or corresponding unit of the 
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Ground or Air Forces, unless such power is withdrawn by the 

President, and when empowered by the President the Legal 

Administrator of any district or of any force or body of 

troops may appoint general courts-martial. 

"The authority ap90inting a general courts-martial shall 

detail as one of the members thereof a law member who shall be 

an officer or civilian employee of the Judge Advocate General 

Corps; he shall also select from a list submitted by the com

manding officer of such army organizations as are available for 

such service the soldier and officer members of the court: 

Provided that the law member, whether an officer or civilian, 

shall be the presiding member of the general court irrespective 

of the relative ran~ of the other members and no conviction 

shall be valid where he has not participated in the entire 

proceedings. The law member, in addition to his duties as a 

member, shall perform the duties prescribed in Article 31 

hereof and such other duties as the President may by regulation 

pres cribe. 

"No oerson shall be eligible to sit as a member of such 

court when he is the accuser, or witness for the prosecution." 

SEC. 8. Article 9 is a~ended to read as follows: 

II A.."!1T. 9. SPECIAL COURTS-rlARTIAL. --The persons having 

authority to appoint general courts-martial shall have similar 

authority to appoint speci,.al courts-martial inoluding the 
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designation of the law member, officers and soldiers in the 

manner provided for general courts-martial. The powers and 

duties of the law member shall be the same as for the law member 

of a general courts-martial. 

"No person shall be eligible to sit as a member of such 

court w::'en he is the accuser or a witness for the prosecution." 

SEC. 9. Article 10 is amended to read as follows~ 

"ART. 10. SmmAR.Y COURTS-WARTIAL.--The Legal Adminis

trators authorized to appoint special courts-martial et the 

request of a commanding officer of a garrison, fort, camp, or 

other place here troops are on duty, of a regiment, detached 

battalion, detached comDany, or similar units of the Ground and 

Air Forces, may a9Point summary courts-martial. Such summary 

court shall preferablY be an officer or civilian member of the 

}'.ilitary Justic€;3 Corps. Where it is not practicable to assign 

Nilitary Justice Corps personnel, the Legal Administrator is 

authorized to appoint such officer as he shall deem qualified 

by experience, temperament, and ability to render justice with 

full respect for the rights of the accused. 

SlC. 10. Article 11 is amended to read as follows% 

"ART. 11, APPOINTMEr-TT OF TRIAL JUDGE ADVOCATES AND 

DEF~~SE COUNSEL.--for e8ch general or special courts-martial the 

authority appointing the court may designate as trial judge 

advocate and assistant trial judge advocate or advocates such 
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n :flcers 88 ('re reCQi!1irendeo for "Juch duty by tr:e coml~lf.ndin2' officer 

of the militery or~pnizatinn of the eccused or such other officers 8S 

viII faithfully dischar~e t~e dutie~ of t~e ryrosecution. Such 8uthor

i tv sl"'cll 2lso aSl'dp-n one or more f!lemberr-; of the 1'111 tary Justice 

Gor~s re!u18rly rletailed for duty as defense counsel. ?rovided, That 

wte~ the 2ccused is reoresented by counsel of his own selection end 

coes not desire the ~resence of the regulp.rly aODointed defense 

couns81 or os~tRtant defense counsel, the latter may be excused by 

the court. 

1I ....f:ien requested by the nccused, counsel shall be assi;med to 

assist in his defense in triel by SU1:l~8ry courts-martial. II 

S·:.'8. ) 1. Article 12 is a',1e'1ded to reeo as follows: 

~~pll 11~ve oower to try any 0erson subject tr military law for &ny 

crilrc or !')f'~ense rr.poe ')unip,l'e~)le by these 2rticles, pno eny other uer

son -~o ~y tte law ~f ~Rr ~s subject to tripl by ~ilit2ry tribun~lp: 

~rD,riCled, T}-'fltQ.'enerrl courtr,-m;:;rti:~l shall hAve oower to edjudpe any 

'Ouni~~.ir~·:ent F'uthorized l:;y l8.V:1 or the custom of the service includinf'.' a 

bec.conduct disch8r~e end reduction in the oermanent or temoorpry 

grEde of nn officer." 

3ec. 12. Article 13 is a~ended to reed as follows: 
.. 

"Al.T. 13. SPSCIAL 00URTS-}ARTIAL.--Snecial courts-l'l1artipl 

sh~ll h2ve oower to try any ~erRon Rubject to ~ilit8ry law for Bny 

crirr'e 0r offense not cC:Jital vnace 1')unishable b:{ these articles: Pro

v ided ~ T:12t the Pres ident may, by regu18t ions, excel)t from the jur i8

diction of sneciel courts-martial any class or clBRses of persons sub

ject to rrili tary law: Provided JurthE'r, ThR..t tl'e auttnri ty corr.-aetent 
7 



•.	 to c') ~oint a fenerel court-r:i[lI'tial for the triel of f'ny particulE.r 

cBse ~~y, ~hen in his jUdg~ent t~e interests of the service so require, 

cau~e any ~ase to be tried by a special court-m~rtial not~ithstanding 

t~e lirritatinns tioon the jurisdiction of the sgecial court-rr.2rtiel as 

to o~fense8 herein nrescribed, but the limitations upon jurisdiction 

88 to 'Jerso~s and uDonaunishing- power herein prescribed shall be 

IlSpeci;ll courts-mertiel sha.ll not heve 'r)ower to ed judge dishon

ore~le ~ischar~e or ~ismisBal, or confinement in excess nf six 00nths, 

nor t r adjud~e forfejture of more tl'rn tmo-thirds '.)ay ner rr'onth for a 

~erind 0: not exceedin~ six rr.ontts." 

S~C. 13. Article 15 is a~e~ded to read 2S rollo~s: 

"ART. 13. PERSC~~S IN T7:~ J"ILITA:i.Y 3~RVI;~O:;;--HO'; TRIA:3L-':;.-

Cf"ficeJ'R sl'[.ll be triable only by 8'eneral end s")ecial cnurts-mertial 

2nd in no C2se shell a ")prson in the military service, when it can be 

- avoided, be tried by ")er8ons inferior to him in service status. No 

oerson ~ny sit as a me~ber of a court~mertial for the trial of another 

oer~on ~ho is asni~ned to the same corroany or corresoondin~ militery 

unit."
 

SEC. 14. Article 17 is a!~ended to read as follows:
 

l-

II ART. 17. TRIAL JUDGE ADVOCATE TO PROSECUTE; COUNS::L TO DEFii:IYD. 

I~ --The tri21 jUdge advocete of a generRl or snecial court-marti~l shall 

lrosecute in the neme of the United States. The accused shall have the 

ri~ht to be re'r)resented in his de!ense before the court by counsel of 

his or-n selection, civil counsel if he so nrovides, or military if such 

Jounsel be r €8sonably 2vaileble, otherwise by the defense counsel duly 

a")~ointea for the cQurt Dursu8nt to Article 11. Should tte accused have 
8 
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counsel of his own selection, the defense counsel and assistant 

defense counsel, if any, of the court, shall, if the accused so 

desires, act as his associate counsel. 

"The record of the proceedings shall be prepared under 

the direction of the law member of the court and shall be 

authenticated by such member and verified without reservations 

or with stated exceptions by the prosecution and defense counsel." 

SEC. 15. Article 19 is amended to read as follows: 

"ART. 19. OATHS.--All members of the Iv'ilitary Justice 

Cor-os shall ta1::e an apnropriate oath fai thfully to discharge 

their duties upon entry into such service. The law member of 

a general or snecial court-martial shall administer an oath in 

appropriate form to the other members of the court and the trial 

judge advocate and assistant trial judge advocate. He shall 

also administer an oath in appropriate form to the witnesses, 

to the reporter of the proceedings, and to every interpreter 

participating in the proceedings, In all cases an affirmation 

shall be acceptable in place and stead of an oath." 

SEC. 16. Article 22 is amended to read as follows: 

"A..QT. 22. P:qOCES8 TO OBTAIN ~HTNES8ES.--Every trial 
I... 

judge advocate of a general or special court-martial and every 

summary court-martial shall have power to issue the like process 

to com-oel witnesses to appear and testify which courts of the 

United States having criminal jurisdiction may lawfully issue; 
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but such process shall run to any part of the United States, its 

Territories, and possessions. ~itnesses for the defense shall 

be subpenaed, unon reauest by the defense counsel, through process 

issued by the trial jUdge advocate, in the same manner as wit

nesses for the nrosecution," 

SEC. 17. Article 24 is amended to read as follows: 

"&~T. 24. COt':PULSORY SELF-INCRDfINATION PROHIBITED.

No witness before a military court, commission, court of inquiry, 

or board, or before any officer conducting an investigation, or 

before any officer, military or civil, designated to take a 

deposition to be read in evidence before a military court, 

commission, cou+t of inquiry, or board or before an officer 

conducting en investigation, shall be compelled to incriminate 

himself or to answer any question the answer to which may tend 

to imcriminate him or to answer any question not material to 

the issue when such answer might tend to degrade him. 

"The use of coercion or undue influence in any manner 

whatsoever by any person subject to military law to obtain any 

degrading statement not material to the issue, or any self

incriminatin~ statement, admission or confession from any 

accused uerson or witness, shall be deemed to be conduct to 

the nrejudice of good order and military discipline, and no 

such statement, admission, or confession shall be received in 

evidence by any court-martial. 

10 



"No confession of an accused shall be admitted in evidence 

in a trial before a special or general court-martial over the 

objection of defense counsel unless the law member shall be 

satisfied that the confession was voluntarily made by the accused 

while free from coercion, intimidation, undue influence or 

military pressure." 

SEC. 18. Article 25 is amended to read as follows: 

"ART. 25. DEPOSITIONS-WHEN ADMISSIBLE.--A duly authen

ticated deposition taken upon reasonable notice to the opposite 

party may be read in evidence before any military court or 

commission in any case not capital, or in any proceeding before 

a court of inquiry or a military board, if such deposition be 

taken when the witness resides, is found, or is about to go 

beyond the State, Territory, or district in which the court, 

commission, or board is ordered to sit, Or beyond the distance 

of one hundred miles from the place of trial or hearing, or 

when it appears to the satisfaction of the court, commission, 

board, or appointing authority that the witness, by reason of 

age, sickness, bodily infirmity, imprisonment, or other reason

able cause, is unable to, or, in foreign places, because of 

nonamenability to process, refuses, to, appear and testify in 

person at the place of trial or hearing: Provided, That testi 

mony by deposition may be adduced for the defense in capital 

cases: Provided further, That a deposition may be read in 
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evidence in any case in which the death penalty is authorized by 

law but is not mandatory, whenever the appointing authority shall 

have directed that the case be treated as not capital, and in 

such a case a sentence of death may not be adjudged by the court

martial; And provided further, That at any time after charges 

have been signed as provided in article 46, and before the charges 

have been referred for trial, any authority competent to appoint 

a court~martial for the trial of such charges may designate 

officers to represent the prosecution and the defense and may 

authorize such officers, upon due notice, to take the deposition 

of any witness, and such deposition may subsequently be received 

in evidence as in other cases." 

SEC, 19. Article 28 is repealed. 

SEC. 20. Article 29 is amended to read as follows: 

" A..qT. 29. COURT TO ANNOUNCE ACT ION. --The court she11 

9nnounce findings of acouital in open court and in the presence 

of the accused. Findings of guilty shall not be publicly 

announced while opportunity remains for further appeal, but the 

accused shall be immediately informed of the decision of the 

court under such regulations B_S the President shall orescribe." 

SEC. 21. Article 31 is amended to read as follows: 

"ART. 31. dETROD OF VOTING.--Voting by members of a 

general or special court martial upon questions of challenge, 
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on the findings, and on the sentence shall be by secret written 

ballot. Except on questions of challenge, the law member of the 

court shall in each case count the votes and announce the result 

of the ballot to the court." 

SEC. 22. Article 32 is amended to read as follows: 

j - II AB.T. 32. ~'-ETHOD OF RULING ON INTERLOOUTORY Q,UESTIONS 

AND EVIDENCE.--The law member of the court shall rule in open 

court upon all interlocutory questions with the exception of a 

challenge for Cause of such law nember. The decision of such 

law member upon such interlocutory questions including challenges 

to other members and the admission of evidence shall be final. 

SEC. 23. Article 33 is ~Iended to read as follows: 

\ "ART. 33. RECORDS.--Ee.ch general, special and summary 

court-martial shall keep a record of its proceedings, separate 

for each case, which record shall include at the least a summary 

of testimony adduced and shall contain such other matter as may 

be required by regulations which the President may from time to 

I - time prescribe except that there shall be a verbatim transcript 

of all testimony and evidence introduced before a general court

martial unless military necessity makes this impossible and no 

matter not introduced in evidence in the prbceedings and not 

subject to judicial notice shall be considered in any legal 

review of the proceedings. Provided, That such matter may be 

considered by the authority having ,power to e~ercise clemency." 

13 
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SEC. 24. Article 34 is repealed. 

SEC. 25. Article 35 is amended to reed as follows: 

"ART. 35. DISPOSITION OF RECORDS.-~The law member of 

each general or special court-martial shall forward the record 

to such persons and in such manner as may be required by regu

lations which the President may from time to time prescribe, 

and such record shall be disposed of as required by such regu

lations: Provided, That one permanent record of all general 

and sDecial courts-martial shall be kept in such pIa.ce as said 

regulations shall designate." 

s~c. 26. Article 36 is amended to read as follows: 

II ART. 36. REVI":'V OF PROCEZDHTGS. --( B) The Chief of 

the ~rilitary Justice Corps shall appoint from time to time 

such courts of appeal as he shall deem necessary expeditiously 

and adeauately to hear such cases as may be appealed from the 

courts of original jurisdiction. 

"(b) The courts of appeal shall consist of not less 

than three civilian or officer members of the Military Justice 

Corps who shall be assigned to such duty for a period of not 

less than one year so long as they nerform such duty creditably. 

"(c) The courts of appeal shall ~ave substantive jurisdic

tion to revie\;.r' all ryroceedings of sun:m2.ry COUl'ts-martial, specialmuris

mart ial, or general courts-marti~l comparable to that of the 

United States Circuit Courts of Apneal over the United States 

District Courts in criminal cases. 
14 
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'~d) There shall be a Supreme Court of Review which shall 

consist of not less than five civilian or officer members of the 

Military Justice Corps who shall be assigned to such duty for a 

period of not less than one year SO long as they shall perform 

such duty creditably. 

"(e) The Supreme Court of Review shall have jurisdiction 

upon petition of a defendant to require that the record of the 

trial be transferred to it for review, and shall have further 

jurisdiction to hear appeals where the sentence imposed is 

either death or life imnrisonment. 

"(f) The aforementioned courts shall wherever appro

priate issue written opinions and the Chief of the Military 

Justice Corps shall cause such opinions to be published and 

distributed to all the members of the Military Justice Corps." 

SEC. 27. Article 37 ~s amended to read as follows; 

"A..B.T. 37, REVERSIBLE ERROR.--The proceedings of a court

martial shall not be held invalid, nor the findings or sentence 

disapproved in any case on the ground of improper admission or 

rejection of evidence or for any other error unless the reviewing 

court, after examination of the entire record, shall be of the 

opinion that the error or errors noted have injuriously affected 

the substantial rights of the accused." 

SEC. 28. Article 38 is amended to read as follows:
 

"ART. 38, PRESIDENT 11.'4Y PRESCRIBE RULES.--The President
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may, by regulations, which he may modify from time to time, 

prescribe the procedure, including modes of proof, in cases 

before courts-martial, courts of inquiry, military commissions, 

and other military tribunals, which regulations shall, insofar 

as he shall deem practicable, apply the principles of law and 

rules of evidence generally observed in the trial of criminal 

cases in the district courts of the United States: Provided, 

That nothing contrary to or inconsistent with these articles 

shall be so prescribed: Provided further, That all rules and 

regulations made in pursuance of this Article shall promptly 

be laid before the Oongress." 

SEC. 29. Article 39 is amended to read as follows: 

"ART. 39. AS TO 'l'IME.--Except for desertion or absence 

without leave committed in time of war, or for mutiny or murder, 

no person subject to military law shall be liable to be tried 

or punished by a court~martial for any crime or offense committed 

more than two years before arraignment of such person: Provided, 

That for desertion in time of peace or for any crime or offense 

punishable under articles 93 and 94 of this code the period of 

limi ta.tions upon trial and punishment by court-martial shall be 

three years: Provided further, That the period of any absence 

of the accused from the jurisdiction of the United States, and 

also any period during which by reason of some manifest impedi

ment the accused shall not have been amenable to military justice, 

shall be excluded in computing the aforesaid ~eriod~ nf limitation~ 
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Provided further, That this article shall not have the effect to 

authorize the trial or punishment for any crime or offense barred 

by the provisions of existing law: And provided further, That in 

the case of any offense the trial of which in time of war shall 

be certified by the Secretary of '~ar to be detrimental to the 

nrosecution of the war or inimical to the Nation's security, the 

period of limitations herein provided for the trial of the said 

offense shall be extended to the duration of the war and six 

months thereafter." 

SEC. 30. Article 43 is amended to read as follows: 

"ART. 43. DEATH SENTENCE--WHEN LAWFUL; VOTE ON FINDHTGS 

AND SEVT~NCE.--No person shall, by general court-martial, be 

convicted of ~n offense for which the death penalty is made 

mandatory by law, nor sentenced to suffer death, except by the 

concurrence of all the members of said court~martial present at 

the time the vote is taken, and for an offense in these articles 

expressly made punishable by death; nor sentenced to life impris

onment, nor to confinement for more than ten years, except by 

the concurrence of three-fourths of all the members present at 

the time the vote is taken. Conviction of any offense for which 

the death sentence is not mandatory and any sentence to confine

ment not in excess of ten years, whether by general or special 

court-martial, may be determined by a two-thirds vote of those 

members present at the time the vote is taken, All other ques

tions shall be determined by a majority vote." 
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SEC. 31. Article 44 is amended to read as follows: 

"ART. 44. OFFICERS--REDUCTION TO RANKS.--When a sentence 

of dismissal may lawfully be adjudged in the case of an officer, 

or a sentence of six months confinement in the case of a non

commissioned warrant, or flight officer, the sentence may in 

time of war, under such regulations as the President may pre
r -

scribe, adjudge in lieu thereof such reduction in grade or rank 

as may seem appronriate." 

SEC, 32. Article 45 is repealed. 

SEC. 33. Article 46 is amended to read as follows: 

"ART. 46. CHAIWES; ACTION UPON •.,.

tt( a) COl£PLAINTS ....-Charges may be made orally or in 

writing to the Military Justice Corps member or such other 

person as may be assigned to such duty by a Principal Legal 

Administrator assigned to Buch duty or to the commanding offi

cer of a comnany or larger organization by any person subject 

to military law against any other such person. 

n(b) INVESTIGATION.--Investigation shall be the func

tion of command, except that the auryointing authority may order 

a.n independent investigation if he should deem it necessary. 

No charge will be referred to a court-martial for trial until 

after a thorough and impartial investigation thereof shall have 

been made. This investigation will include inquiries as to the 

truth of the matter set forth in said charges, form of charges, 

18 



and what disposition of the case should be made in the interest 

of justice and discipline. In case of a general or special 

court-martial full opportunity shall be given to the accused to 

cross-examine witnesses against him if they are available and 

to present anything he may desire in his own behalf, either in 

defense or mitigation, and the investigator shall examine avail

able witnesses reouested by the accused. If the charges are 

forwarded after such invest igation they shall be accompanied by 

a statement of the substance of the testimony taken on both 

sides: Provided, however, That simultaneously with the com

mencement of an investigation into charges to be referred to a 

general or special court~marttal, a defense counsel shall be 

assigned to the accused to serve as such unless and until 

accused shall secure counsel of his own choice; and no state

ment made by the accused to anyone other than a Military 

Justice Corps member may be used in evidence against the ac

cused unless such statement was made in the presence of said 

defense counsel. 

"(c) FOR'~ARDING CHARGES; DELAYS; SE~.vICE OF CHARGES.-

When a person is held for trial by general or special court

martial, the investigator shall nromntly forward the charges 

through the appropriate Military Justice Corps personnel to the 

Principal Legal Administrator for the jurisdiction and furnish 

the accused a copy of such charges. All delay in forwarding 

'such cha.rges shall be accounted for. The trial jUdge advocate 



shall cause to be served upon the accused a copy of the charges 

upon which trial is to be had, and a failure so to serve such 

charges will be ground for a continuance unless the trial be had 

on the charges furnished the accused as hereinbefore provided. 

In time of neace no person shall, against his objection, be 

b~ought to trial before a general or special court-martial within 

a period of five days subsequent to the service of charges upon 

him." 

SEC. 34. Article 47 ~s amended to read as follows: 

"ART. 47. REFB:B.ENCE FOR TRIAL.-

,,( a) ACT!ON BY THE CmnlANDING OFFICER. --Under such regu

lations as the President may prescribe, the appropriate commanding 

officer shall appoint a trial jUdge advocate and such assistant 

trial jUdge advocates as shall be necessary for the command. 

The persons so apnointed shall whenever possible be chosen from 

those lawyers in the oommand that by training, ability and ex

perience are best able to exercise the duties of a fair-minded 

and honorable prosecutor. 

"(b) REFERENCE FOR TRIAL.--Where assented to by the 

trial judge advocate, a member of the military justioe corps 

assigned to process charges at any level may refer charges for 

trial by summary court-martial. Charges may be referred for 

trial by special oourt-martial or general court-martial by a 

legal administrator haVing authority to appoint the court to 

which the charges are referred; however, no charges will be so 

20
 



referred unless it has been found that a thorough and fair inves

tigation thereof has been made as prescribed in the preceding 

article, thet such charge is legally sufficient to allege an 

offense under these articles, and is sustained by evidence indi

cated in the report of investigation. 

"(c) ACT IN PENDING APPEAL.--The appointing authority 

may upon issuance of a certificate of reasonable doubt cause the 

release pending decision on ap~eal of a person sentenced to 

imprisonment by a general or special court-martial; Provided, 

That pending such decision such person shall not be transferred 

or assigned to new duties or station." 

SEC. 35. Article 48 is amended to read as follows: 

IIART. 48. CONFIRYATION.--Confirmation is requtred as 

follows before the sentence of a court-martial may be carried 

into execution, namely: 

"(a) By the President with respect to any sentence - 

(1) of death, or 

(2) involving a general officer. 

II (b) By the Secretary of the Army with respect to any 

sentence 

(1 ) involving imprisonment for life, or 

( 2) involving the dismissal of an officer other than 

a general officer, or of a cadet." 
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SEC.	 36. Article 49 is amended to read as follows: 

"ART. 49. PO'rVERS INCIDENT TO PO~ER TO CONFIRM.--The power 

to confirm the sentence of a court-martial shall be held to 

include:

1I(a)	 The power to confirm, disapprove, vacate, commute, 

or reduce to legal limits the whole or any part of 

the sentence; 

"(b)	 The power to restore all rights, privileges, and 

property affected by any sentence disapproved or 

vacated; 

1I(c)	 The power to order the sentence to be carried into 

execution. 11 

S~C.	 37. Article 50 is repealed. 

SEC.	 38. Article 50~1/2 is repealed. 

SEC 1 39. Article 51 is amended to read as follows~ 

"AHT. 51, N.ITIGATION, REUISSION, AND SUSPENSION OF S:SN

TEFC3::S.-

1I(a) Any unexecuted portion of a sentence other than a 

sentence of death, including all uncollected forfeitures, adjudged 

by court-martial may be mitiga.ted, remitted or suspended and any 

order of suspension ma.y be vacated, in whole or in part, by the 

authority competent to appoint, for the command in which the 

person under sentence may be, a court of the kind that imposed 
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the sentence, and the same power may be exercised by superior 

legal authority or the Secretary of ~ar: Provided, That no sen

tence confirmed by the President shall be mitigated, remitted or 

susuended by any authority other than the President. 

It (b) The 'Power to suspend a sentence shall include the 

.,. power to restore the person affected to duty during such suspen

sion. 

n(c) The power to mitigate, remit or suspend the sentence 

or any part thereof in the case of a person confined in the 

United States disciplinary barracks or in a penitentiary shall 

be exercised by the Secretary of War or his delegatee. II 

SEC. 40. Article 52 is repealed. 

SEC. 41. Article 53 is amended to read as follows: 

llART. 53. PETITION FOR NEW TRIAL.--Under such regulations 

as the President may prescribe, the JUdge Advocate General is 

authorized, upon application of an accused pp.rson, and upon good 

cause shown, in his discretion to grant a new trial, or to vacate 

a sentence, restore rights, privileges, and pronerty affected by 

.- such sentence, and substitute for a dismissal, dishonorable dis

charge, or bad conduct discharge previously executed a form of 

discharge authorized for administrative issuance, in any court

mart ial case in which application is made within one year after 

final disposition of the case upon initial appellate review: 

Provided, That with regard to cases involving offenses committed 
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• 

, 

during World War II, the application for a new trial may be made 

within one year after termination of the war, or after its final 

disposition upon initial a~gellate review as herein provided, 

whichever is the later: Provided, That only one such ap,lication 

for a new trial may be entertained with regard to anyone case: 

And ~rovided further, That all action by the JUdge Advocate 

General pursuant to this article, and all proceedings, findings, 

and sentences on new trials under this article, as approved, 

reviewed, or confirmed under articles 47, 48, 49, and 50, and 

all dismissals and discharges carried into execution pursuant to 

sentences adjudged on new trials and approved, reviewed, or con

firmed, shall be final and conclusive and orders pUblishing the 

action of the Judge Advocate General or the proceedings on new 

trial and all action taken pursuant to such nroceedings, shall 

be bindin~ upon all departments, courts, agencies, and officers 

of the United States." 

SEC. 41(a). ~rticle 54 is amended by adding after the 

word "enlisted", the words "or commissioned" and after the word 

"enlistment", the words "or commission". 

SEC. 41(b) Article 62 is amended to read as follows: 

"A~T. 62. Any officer who uses contemotuous or disre

spectful words against the President, the Congress of the United 

States, or the Secretary of Defense or the Secretary of the Army 

shall be dismissed from the service or suffer such other punishment 
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as a court-martial may direct. Any other person subject to 

~ilitary law who so offends shall be punished as a court-martial 

may direct. This section shall not be construed to forbid normal 

political criticism and discussion. II 

SEC. 41(b)(I). Article 63 is amended to read as follows: 

"ART. 63. DISRESPECT TO~~ARD SUPERIOR OFFICER.--Any person 

subject to military law who behaves himself with disrespect toward 

his superior officer shall be punished by confinement up to two 

weeks. Where such disrespectful behavior constitutes a threat to 

military discipline, as distinguished from military courtesy, the 

punishment may be up to six months confinement and loss of two

thirds pay for the same period." 

SE~. 41(c). Article 64 is amended to read as follows: 

f1A~T. 64. 

"(a) Any person subject to military law who on any pre

.. tense whatsoever strikes his superior officer or draws or lifts 

up any weapon of force in violence against him, being in the 

execution of his office, shall suffer any punishment up to con

finement for 20 years, as a court-martial may direct. 

tl(b) Any person subject to military la17 who wilfully 

disobeys any lawful command of his superior officer shall suffer 

death or such other punishment as a court-martial may direct: 

Provided, however, That the death Denalty shall be imposed only 

for wilful disobedience of commands in direct reference to combat 
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activity or, in peacetime, where such disobedience imperils the 

Iives of troops. ,I 

SEC. 41(d). Article 66 is amended by adding the following 

sentence~ 

. TlThe deeth penalty shall not be imposed unless 

the offense is committed in time of war or, in time of peace, is 

designed to incite insurrection or mass riots." 

SEC. 41(e). Article 67 is amended by adding the following 

sentence: 

'1he death penalty shall not be imposed unless 

the offense is committed in time of war or, in time of peace, is 

designed to incite insurrection or mass riots." 

SEC. 42. Article 70 is amended to read as follows: 

"ART. 70. CHA.qGSS; ACTION UPON, UNNECESSARY DELAY. --When 

any person subject to military law is placed in arrest or con

finement immediate steps will be taken to try the person accused 

or to dismiss the charge and release him. Any person who is 

responsible for unnecessary delay in investigating or carrying 

the case to a final conclusion shall be punished as a court

martial may direct. 

"Time spent by a person awaiting trial in confinement 

under military jurisdict ion sh2..1l be C(IrL1puted .:1.8 ha\ring been 

served as part of the sentence resulting from said trial." 
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SEC. 42(a). Article 75 is amended to read as follows: 

"ART. 75. Any officer or soldier who, before the enemy, 

by any disobedience or neglect endangers the safety of any fort, 

post, ca~p, guard, or other command which it is his duty to 

defend, or speaks words inducing others to do the like, or casts 

away his arms or ammunition, or by any means whatsoever occasions 

false alarms in camp, garrison, or quarters, shall suffer death 

or such other punishment as a court-martial may direct." 

SEC. 42(a)(1). Article 80 is amended by adding the words 

"UD to ten years" after the word "imprisonment." 

SEC. 42(b). Article 84 is amended by adding after the 

word "soldier" the words "or officer". 

s~c. 42(c). Article 87 is amended to read as follows: 

"ART. 87. Any officer commanding in any garrison, fort, 

ba~racks, camp or other place where troops of the United States 

may be serving, or any other person subject to the articles of 

war who has any authority or influence, direct or indirect, in 

the procurement, protection or disposition of any supplies of 

the armed forces who, for his private advantage, or for the 

private advantage of any other person, lays any duty or imposi

tion UDon or is interested in the sale of any supplies purchased 

for the use of the troops shall be di~mi8s~( frJD the service 
r 

and suffer such other punishment as 3. cOU:;:"C,· ma:.'t i al may di:,:,ect." 
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SEC. 43. Article 88 is amended to read as follows: 

"ART. 88. UNLA'VFULLY INFLUENCING ACTION OF COURT.--Any 

person subject to military law who attempts to coerce or, excent 

as authorized by law, to influence the action of a court-martial 

or any military court or commission, or any member thereof, in 

reaching the findings or sentence in any case, or the action of 

an appointing or reviewing or confirming authority with respect 

to his jUdicial acts, shall be punished as a court-martial may 

direct." 

SEC. 44. Article 89 is amended to read as follows: 
.... 

n A.:.ttT. 89. GOOD ORDER TO BE l'AINTAINED AND 'IIfRONGS REDRESSED. 

~	 --All persons subject to military law are to behave themselves 

orderly in quarters, garrison, camp, and on the march; and any 

person subject to military law who wrongfully or through neglect 

destroys any property whatscever or commits any kind of depreda

tion or riot, shall be punished as a court-martial may direct. 

Any cOIT~anding officer who, unon complaint made to him refuses 

or o~its to see renaration made to the party injured, insofar as 

the offender's pay shall go toward such reparation, as provided 

for in article 105, shall be dismissed from the service, or 

otherwise punished, as a court-martial may direct." 

SEC. 44(a). Article 90 is repea.led. 

SEC. 45. Art icle 92 is amended to read 1:18 -fe·'lt 01''.18 ~ 

"ART. 92. lWRDER--RAPE.--Any person subject to military 
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law found guilty of murder shall suffer death or imprisonment for 

life, as a court-martial maY direct; but if found guilty of murder 

not premeditated, he shall be punished as a court-martial may 

direct. Any person subject to military law who i6 found gUilty 

of rape shall suffer deat~ or such other punishment as a court

martial may direct: Provided, That no person shall be tried by 

court-martial for murder or rape committed within the geographical 

limits of the States of the Union and the District of Columbia in 

time of peace." 

SEC. 46. Article 93 is amended to read as follows: 

"ART. 93. VA.."!trous CRIMES.--Any person subject to military 

law who commits manslaughter, mayhem, arson, burglary, house

breaking, robbery, larceny, perjury, forgery, sodomy, assault 

with intent to com~it any felony, assault with intent to do 

bodily harm with a dangerous weapon, instrument, or other thing, 

or a~sault with intent to do bodily harm, shall be punished as 

a court-martial may direct: Provided, That any person subject 

to military law who commits larceny or embezzlement shall be 

guilty of larceny within the meaning of this article." 

SEC. 47. Article 94 is amended to read as follows: 

"ART. 94. FRAUDS AGAINST THE GOVERNMENT.--A person subject 

to military law who makes or causes to be made any claim against 

the United States or any officer thereof knowing such claim to be 

false or fraudulent; or who defrauds or attemnts t:, c:ef:..'?ud the 
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Government of the United States or any of its agencies in any 

manner denounced by the Criminal Code of the United States, or 

who steals, knowingly and willfully misappropriates, wrongfully 

apnlies to his own use or benefit or wrongfully and knowingly 

sells or disposes of any ordnance, arms, equipment, ammunition, 

clothing, subsistence stores, money, or other property of the 

United States, furnished or intended for the mi~itaIY service 

thereof shall be punished as a court~martial may direct: Pro

vided, That any person subject to military law ~ho commits 

larceny or embezzlement with respect to property of the United 

States furnished or intended for the military service thereof 

or with respect to other pronerty within the purview of this 
\ 

article, steals said pro~erty within the meaning of this article. 

"If any person, being gUilty of any of the offenses 

aforesaid or who steals or fails 9roperly to account for any 

money or other property held in trust by him for enlisted per

sons or as its official custodian while in the military service 

of the United States, receives his discharge or is dismissed or 

otherwise senarated from the service, he shall continue to be 

liable to be arrested and held for trial and sentence by a 

court-martial in the same manner and to the same extent as if 

he had not been so separated therefrom.~ 

SEC. 48. Article 95 is repealed. 
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SEC. 49. Article 96 is amended to read as follows: 

"A"itT. 96. PENALTIES IN G~NERAL.--

"(a) Any sentence which does not exceed confinement for 

six months may include (1) such reduction in grade or rank as 

the court-martial may direct, and (2) forfeiture of up to two

thirds of the base pay for si~ months or less. 

.. "(b) Any sentence of confinement for over six months may 

include (1) forfeiture of all pay and allowances due and to be

come due, and (2) dismissal from the service: Provided, That 

nothing in this section shall prevent a sentence of dismissal 

where such sentence is specifically prescribed under these 

Articles or where the soldier has been previously convicted 
\ 

one or	 more times by a special or general court-martial. 

"(c) Persons who commit crimes and misdemeanors which 

... fall within the scone of the Criminal Code or, in the continental 

United States, within the scope of State or local laws, o~ out

side the continental United States, within the scope of the Code 

of Law for the District of Columbia may, to the extent that such 

laws may be reasonably apnlied, be punished by court-martial. 

In such instances and subject to sections (a) and (b) of this 

Article, the maximum punishment may not exceed the punisr~ent, 

other than a fine, nrovided by such applicable law, subject, 

however, to sections (a) and (b) of this 4rticle. 

ned) Where an offense named in these Articles falls 

within the scope of the Criminal Code, or, in the continental 
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United States, State or local law in the locality where the of

fense is committed, or, outside the continental United States, 

the code of law for the District of Columbia, and where no other 

punishment, including punishment as a court-martial may direct, 

is prescribed under these Articles, the punishment may not exceed 

> • the punishment, otter than a fine, prescribed by the applicable 

law stated above, sUbject, however, to sections (a) and (b) of 

this Article. 

"(e) Failure to obey or violation of an order other than 

a command, of a regulation or directive or of an Article of ~ar 

shall be punishable by confinement not over one week, or forfei

ture of not over two-thirds of one week1s base payor both unless 

a greater punishment is nrescribed in the order, regulation, 

directive, by these Articles or by regulation issued by the 

President or Secretary of Defense prior to the commission of the 

offense: Provided, That the maximum penalty provided by any 

regulation issued by the President or Secretary of Defense shall 

be imprisonment for ten years, that the maximum penalty provided 

by any order, regulation, or directive issued by a theater com

mander shall be imurisonment for six months, and that the maxi

mum penalty fixed by any other commanding officer shall be one 

month; and Provided, further, That in any case where death is 

an alternative punishment under these Articles, the court

martial may prescribe confinement up to life," 
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SEC. 50. Article 104 is amended to read as follows: 

"A.li.T. 104. DISCIPLU!Ar?Y POWERS OF COMFANDING OFFlCERS.-

Under such regulations as the President may prescribe, the com

mand ing officer of any detachment, c()n:pany ~ or hig~)e1' commend, 

may, for minor offensee, impose disciplincn-y pilnish:.ncnts upon 

"Oersons of his cor.nn:Gtd without the intervention, of a cou:.'t-martial, 

unless the accused demands trial by court-ma,=tiaJ.. 

"The disciplinary punishments authorized by this article 

may include admonition or reprimand, or the withholding of privi

leges, or extra fatigue, or restriction to certain specified 

limits, or hard labor without confinement or any combination of 

such punishments for not exceeding one week from the date imposed; 

but shall not incl ude forfeiture of payor confinement under 

guard; except that any authority exercising general court-martial 

... jurisdiction may, under the provisions of this article, also 

impose upon a warrant officer or flight officer or officer of 

his command below the rank of brigadier general a forfeiture of 

not more than one-half of his pay per month for three months. 

"A person punished under authority of this article, who 

deems his punishment unjust or disproportionate to the offense, 

may, through the Droper channel, appeal to the next superior 

authority, but may in the meantime be required to undergo the 

'Ounishment adjudged. The commanding officer who imposes the 

punishment, his successor in command, and superior authority 

shall have power to mitigate or remit any unexecuted portion 
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of the punishment. The imposition and enforcement of disciplinary 

punishment under authority of this article for any act or omission 

shall not be a bar to trial by court-martial for a serious crime 

or offense growing out of the same act or omission, and not prop

erly punishable under this article; but the fact that a disci

nlinary punisr.ment has been enforced may be shown by the accused 

unon trial, and when so shown shall be considered in determining 

the measure of punishment to be adjudged in the event of a finding 

Of gUilty." 

SEG. 51. Article 108 is amended to read as follows: 

"ART. 108. SOLDIERS--SEPARATION FROM THE SERVICE.--No 

enlisted person, lawfully inducted into the military service of 

the United States, shall be discharged from said service without 

a certificate of discharge, and no enlisted person shall be dis
• 

charged from said service before his term of service has expired, 

except in the manner prescribed by the Secretary Of War, or by 

sentence of a general or special court-martial. n 

SEC. 52. Article 110 is amended to read as follows: 

"ART. 110. CERTAIN A::tTICLES OF ~AR TO BE READ OR EXPLAINED. 

--Articles 1, 2, 24, 28, 29, 54 to 97, inclusive, 104 to 109, in

clusive, and 121 shall be read or carefully explained to every 

soldier at the time of his enlistment or muster in, or within six 

days thereafter, and shall be read or explained once every six 

months to the soldiers of every garrison, regiment, or company in 

the service of the United States. And a complete text of the 
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Articles of War and of the Vanual for Courts~Martial shall be 

made available tu any soldier, upon his request, for his personal 

eyaminat ion. " 

SEC. 53. Article 116 is amended to read as follows: 

"ART. 116. POWERS OF ASSISTANT TRIAL JUDGE ADVOCATE AND 

OF ASSISTANT DEFENSE COUNCIL.--An assistant trial jUdge advocate 

of a general or special court-martial shall be competent to per

form any duty devolved by law, regulation, or the custom of the 

service upon the trial judge a.dvocate of tte court. An assistant 

defense counsel shall be competent likewise to perform any duty 

devolved by law, regulation, or the custom of the service upon 

counsel for the accused." 

SEC. 54. Article 117 is amended to read as follows:• 
1lA,.'t\T. 117. :ZEMOVAL OF CIVIL SUITS,--When any civil or 

criminal prosecution is commenced in any court of a State of 

the Dnited States against any officer, soldier, or other person 

in the military service of the United States on account of any 

act done under color of his office or status, or in respect to 

which he claims any right, title, or authority under any law of 

the United States respecting the military forces thereof, or 

under the law of war, such suit or prosecution may at any time 

before the trial or final hearing thereof be removed for trial 

into the district court of the United States in the district 

where the same is pending in the manner prescribed by law, and 
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the cause shall thereupon be entered on the docket of such dis

trict court, which shall proceed as if the cause had been origi

nally commenced therein and shall have full power to hear and 

determine said cause." 

S~C. 55. Section 1 of article 121 is amended to read as 

foIl O\'lTs: 

"ART. 121. Cm1PLAINTS OF '~RONGS.--Any officer or soldier 

who believes himself wronged by his commanding officer, and, 

upon due application to such commander, is refused redress, may 

complain to the officer or legal officer or administrator exer

cising general court-martial jurisdiction over the officer 

against whom the complaint is made. That officer shall examine 

into said complaint and take proper measures for redressing the 
.. 

wrong complained of; and he shall, as soon as possible, transmit 

to the War DeD~,rtment a true statement of such complaint, with 

the proceedings had thereon." 

SEC. 56. This Act shall become effective on the first day 

of the fourth calendar month after aDproval of this Act. 

SEC. 57. All offenses committed and all penalties, for

feitures, fines, or liabilities incurred prior to the effective 

date of this Act, under any law embraced in or modified, changed 

or repealed by this Act, may be prosecuted, punished and enforced 
~ 

in the same manner and with the same effect as if this Act had 

not been passed. 
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SCHEDULE 

Suggested rearrangement of the Articles of ~ar in order to make 
I>: them more understandable and easier to use, 

(References are to article numoers of the Articles of War, ~ 
they would be amended by the accompanying proposed bill.) 

I 
Preliminary Provisions
 

A:qT. l. Definitions (1)
 
ART. 2. Persons subject to military law (2)
 

II 
Punitive Articles 

A. Military Offenses 
ART. 3. Fraudulent enlistments (54) 
ART. 4. Officer making fraudulent enlistment (55) 
A~T. 5. False muster (56) 
A?.T. S. False returns - omission to render returns (57) 
ART. 7. Desertion (58) 
ART. 8. Advising another to desert (59) 
ART. 9, Entertaining a deserter (SO) 
ART, 10. Absence without leave (61) 
ART. 11. Disrespect toward the President, Congress, Secretary of 

Defense and Secretary of the Army (62) 
ART, 12. Disrespect toward superior officer. (S3) 
ART ~ 13. Assaulting or willfully disobeying superior officer (64) 
ART. 14, Insubordinate conduct toward non-commissioned officer (65) 
ART, 15. Mutiny or sedition (66) 
ART. 16. Failure to suppress mutiny or sedition (67) 
AHT. 17. Quarrels; frays; disorders (68) 
A.J:tT. 18. Misbehavior before the enemy (75) 
ART. 19. Subordinates compelling commander to surrender (76) 
ART. 20, Improper use of countersign (77) 
ART. 21. Forcing a safeguard (78) 
ART, 22. Captured property to oe secured for public service (79) 
ART, 23. Dealing in captured or abandoned property (80) 
AqT. 24. Relieving, corresponding with, or aiding the enemy (81) 
ART. 25. Spies (82) 
ART. 2S. ]'ili tary property - willful or negligent loss, damage 

or wrongful disposition (83) 
A~T. 27. Waste or unlawful disposition of military property 

issued to soldiers (84) 
ART. 28. Drunk on duty (85) 
ART, 29. Misbehavior of sentinel (86) 
ART. 30. Personal interest in sale of provlslons (87) 
ART, 31. Good order to be maintained and wrongs redressed (89) 
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ART. 
ART. 
ART. 
ART. 
ART. 
ART. 

ART. 
ART. 
A~T. 
ART. 

ART. 
A.."qT. 
A.B.T. 

1-, AQT.
t] 

ART. 
ART. 
ART. 
ART. 

ART. 
ART. 
AHT. 
ART. 
ART. 

ART. 
ART. 
ART. 
ALiT. 
ART. 

~" 
ART. 
A.B.T. 
ART. 

32. 
33. 
34. 
35. 
36. 
37. 

38. 
39. 
40. 
41. 

D. 
42. 
43. 
44. 
45. 

46. 
47. 
48. 
49. 

50. 
51. 
52. 
53. 
54. 

55. 
56. 
57. 
58. 
59. 

60. 
61. 
62. 

B. Offenses related to military justice 
Charges; action upon, unnecessary delay (70) 
Unlawfully influencing action of court (88) 
Delivery of offenders to civil authority (74) 
Refusal to keep prisOners (71) 
Report of prisoners received (72) 
Releasing prisoner without proper authority (73) 

c.	 Offenses other than of a military nature 
Dueling (91) 
Murder--rape (92) 
Various crimes (93) 
Frauds against the government (94) 

Penalties not prescribed in punitive articles 
Penalties in general (96) 
Officers - Reduction to ranks (44) 
Disciplinary powers of commanding officers (104) 
Cruel and unusual punishments prohibited (41) 

III 
Military Justice Procedure 

A. Courts-Martial 
1. Types
 

Courts-martial classified (3)
 
General courts-martial (5)
 
Special courts-martial (6)
 
Summary courts-martial (7)
 

2. Appointment 
Who may swear courts-martial (4) 
General courts-martial (8) 
Special courts-martial (9) 
Summary courts-martial (10) 
Appointment of reporters and interpreters (115) 

3. Jurisdiction 
General courts-martial (12) 
Special courts-martial (13) 
Special courts-martial (14) 
Summary courts-martial (15) 
Persons in the military service; how triable (16) 

4.	 Trial judge advocate and defense counsel 
Appointment (11) 
Functions (17) 
Powers of assistant trial jUdge advoca.te and of 
assistant defense counsel (116) 

2 



ART. 63. 
AqT. 64. 
AB.T. 65. 
ART, 66. 
ART. 67. 
ART. 68. 
ART. 69. 
.-LttT. 70. 
A,.'1T, 71. 
ART. 72. 
ART. 73. 
ART. 74. 

ART. 75. 
ART. 76. 
ART. 77. 
ART. 78, 
A~T. 79. 

A.ttT. 80. 

ART. 81. 
ART. 82. 
AttT. 83. 
ART. 84. 
ART. 85. 
ART. 86. 

ART. 87. 
APT. 88. 

ART. 89, 
AttT. 90. 

ART. 91. 
ART. 92. 
ART. 93. 
ART. 94. 
ART. 95. 
A.'lT. 96. 
A...qT. 97. 

5. Procedure 
Challenges (18) 
Oaths (19) 
Continuances (20) 
Refusal or failure to plead (21) 
Process to obtain witnesses (22)
 
Refusal to ap~ar or testify (23)
 
Compulsory self-incrimination prohibited (24)
 
Depositions--when admissible (25)
 
Depositions--before whom taken (26)
 
Courts of inquiry-~reoords of; when admissible (27)
 
Closed sessions (30)
 
~'ethod of ruling on interlooutory questions and
 
evidenoe (32)
 
~~ethod of vot tng (31)
 
Court to announoe action (29)
 
qecords (33)
 
Disposition of records (35)
 
Death sentenoe--when lawful;
 
sentenoe (43)
 
President may presoribe rules
 

B. Review of oourts-martial 
Petition for new trial (53) 
Review of proceedings (36) 
Reversible error (37) 
Confirmation (48) 

vote on findings and 

(38)
 

judgements
 

Powers inoident to power to confirm (49)
 
Mitigation, remission and suspension of sentences (51)
 

C. Prosecution of offenses 
Oharges; aotion upon (46) 
Reference for trial (47) 

D. Limitations upon prosecutions 
As to time (39) 
As to member (40) 

E. Courts of inquiry 
When and by whom ordered (97) 
Composition (98) 
Challenges (99) 
Oath of members and recorders (100) 
Powers; procedure (101) 
Opinion on merits of case (102) 
Record of proceedings, how authenticated (103) 

F. l~isoellaneous prov~sions relating to military justice 
~~T. 98. Arrest or oonfinement (69) 
AQT. 99. Plaoes of Gonfinement~-when lawful (42) 
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ART. 

100. 
101. 

102. 
103. 
104• 
105. 
106. 
107. 
108. 
109. 
110. 
111. 
112. 

113. 

114. 

Copy of record of trial (Ill) 
Inauests (113) 

IV 
}f.iscellaneo1,ls 

Injuries to property--redress of (105) 
Arrest of deserters by civil officials (106) 
Soldiers to make good time lost (107) 
Soldiers--separation from service (108) 
Oath of enlistment (109) 
Certain articles to be read and explained (110) 
Effects of deceased persons--disposition of (112) 
Authority to administer oaths (114) 
Removal of civil suits (117) 
Officers--separation from service (118) 
Rank and precedence among regulars, militia, and 
\To1unteers (119) 
Oommand when different corps or commands happen to 
join (120) 
Complaints of wrongs (121) 
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I 

INTRODUCTION 

'Vith fifteen million young American men and women serving 
in the ermed forces during World War II, it is not surprising 
that the nation has become aware of basic shortcomings in our 
p:resent system 0: military justice. T~ realization that 1:'Je 
s1:all heve to maintain a large military establishment for a long 
tirre tol?ome lends urgency to a complete revision of the Articles 
of War.- The fundamental purpose of such a revision is to extend 
to all Army 0ersonfiel the protection of those Constitutional safe
~uards to which they a:re entitled in civilian status, although 
discipline and hierarchy, the cornerstones of military organiza
tion, must not be impaired by the proposed reform. If this prin
ciple is accepted, no deviation frem the Constitutional protections 
surrounding civilien justice should survive, unless they are im
posed by the demands of military life. Basically citizen-soldiers 
should no longer live under a system of military justice which 
combines extreme formal hershness with arbitrary powers of clemency 
to mitiqate its excesses. 

As long as our army was a close-knit nrofessional organiza
tion end its members, officers as ~ell as enlisted personnel, had 
in some measure cut themselves off voluntarily from the social 
customs of civilian life, the fundamental differences between 
military pnd civili?n justice were hardly noted. A DODular move
ment for reform di~ not develoJ, until ~orld War I had extended 
the exo2rience of army life to a lerge segment of the pODulation. 
But 8S that citizen army was short-lived and the Dossibility of 
another war seemed to recede into tpe distant future, reform planE 
lost their vitality. 

There is little chance that this development will be re
neated today. The abuses in the exercise of commanding officers' 
uncontrolled authority over court martial jUdges, the applica
tion of double-standards for accused officers and enlisted men, 
and the ebsence of Constitutional safeguards to ~otect defeDd
ants in court martial oroceedings, have become matters of VJ.blic 
notoriety. Far frorr. seeing in the examinationofthese specific 
evils 3n attack directed c~ainst the brilliant leadership 0: our 
victorioV8 armies, responsible officers of our citizen army ~el

come the o'Jportuni ty to revise a system which has taken c:n ;In

necessary toll in soldier morale. 

1/ While~ for sirnnlicityT s scke, this Report will address itself 
to the Articles of W~r only, its criticisms and recomrrendatio~s 

cn,ly mutatis mutandis to the Articles for the Governing of the 
Navy. 
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Much has already been done to set machinery in motion by 
which the Articles of 1Var may be brought in line with acceptable 
standards of civllian justice, On March 25, 1946, the Secretary 
of War ap~ointed a civilian board composed largely of ex-presidents 
of the Ame~ican Bar Associatinn to Prepare recommendations for 
the revision of the Articles of War. Most of the beard's recom
rnendatio~s contained in its report of December 13, 1946, were 
eD0~oved by the Secretary in his announcement, dated February 20, 
1847; ttey have either been incorporated in the Manual for Courts 
R?rtial or will be submitted to the 80th Congress in the form 
of ~roposed statutory e~endrnents. These reforms, however, attack 
the existinv system in points of detail only; in fact the report 
expressly described that the existing "Army system of justice ..• 
is a good one; that it is excellent ... to secure swift and 
sure justice. 11 Insufficient attention, however, was placed both, 
by the Secretary and the board itself, to its own finding that 
the system had these qualities only "as written in the boo1.cs" and 
"in theoryll. 

The JUdge Advocate General of the Navy more recently pro
posed certain changes in the Articles for the Governing of the 
Navy which followed, in part, the recommendations of a civilian
naval board of inQuiry into wartime adrr.inistration of justice 
in the Navy f 

Congress similarly has shown an active interest in the 
Question, and there is little doubt that the new Congress will 
be confronted with determined demands for legislative action. 
Already during the 79th Congress, the Committee on Military 
Affairs of the House of Renresentatives had investigated the 
functioning of courts martial and had published a critical 2/ 
renort, tl:ou?!:h a~p,in failing to demand 8. fundamental reform. 
H. R. 5675, a bill liTo create a. court for the review of sentences 
imnosed by courts martial" was introduced in the 79th Congress, 
2nd Session. Finally the President adopted a procedure under 
w"'lich ct')urts of review 1~ere set UD under the supervision of 
fO~!T'er St:nrerne Oourt Justice Owen D. Roberts, which reviewed 
sentences im~osed by courts martial during World War II, 

In l'deH tion to these official acts on the part of Cong!.·f d:1 

anc t:-le Eyecut i ve, there has been a great deal of public d 1:; ;::uo
sian in recent months on the method s best designed to bring about 
a more acceptable system of military justice. Foremost amsJg 
these were such articles as that published in the Novembel lesue 
of Herner's Magazine by Professor Sidney Post Simpson of Earv~rd 

Law Sc~ool. The article, entitled "Courts-Martial Come to Justice", 
criticized the present system on three fundamental ground8 J ech~edJ 

~/ House Renort No. 2722, 79th Cong., 2d Sess. 



though somewhat more softly, by the Bar Association Report of 
December	 16, 1946: lack of equal justice for officers and enlisted 
men;	 lack of indenendence from command; lack of competence on 
the part	 of court martial personnel. The article culminates in a 
recommendation that jurisdiction of military courts be withdrawn 
altogether from the armed services and be placed in an inde
pendent civilian authority directly responsible to the President, 
similar to our civilian judiciary. 

Carefully weighing the minimum requirements of a fair trial 
and the unalterable needs of efficient military organization, the 
present report has abstained from putting forward such radical 
proposals, no matter how useful they may be from the point of view 
of promotin~ Constitutional safe?uards alone. It is, however, 
predicated on the conviction that piece-meal revisions, such as 
were at tempted a.ft p,r 1~orld War I, will be as unavai 1 i ng. 

The reDort was prepared by a group of lawyers, members of 
the Insti tute of Living Law and of the American Veterans Coromi ttee, 
many of whom have had extensive practical exnerience in the admin
istration of military ~ustice in the Army and Navy during World 
War II, as trial judge advocates, court martial judges, and provost 
marshal investigators. 

The renort covers systematically the entire field of military 
justice. Its purpose is to provide those fundamental changes 
which will eliminate source a.nd synmtom of reco?nized abuses. On 
the other hand, the ~eDort does not propose to attack institutione 
or nrovisions which, though imperfect, are not obnoxious. ~hat

ever can be preserved, should be preserved, and only the minimum 
necessary reforms should be effected. 

The renort postulates three basic principles: 

(1)	 Independence of Courts Martial from Military 
Command in the Field, 

Their jUdicial function is wholly separate from the Com
•	 mand function of enforcing military authority. In the words of 

the Bar Association Report, they should not be "instruments for 
enforcing discipline by instilling fear and inflicting punish
ment l!. Their function can be exercised fairly only if the question 
of gUilt or innocence is decided by rr.en ~ho heed consider neither 
the wishes nor the orders of the field com~ander. To this end, 
a ~ilitary Justice Corps should be created, responsible dirsctly 
and solely to the Secret2.ry of 'Jar, It will provide judges, 
defense counsel, 2nd ad~inistr2tive personnel for the courts 
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martial. Prosecution B.nd investigation should rems.in under the 
jurisdiction of t:;'e field commanders, a.s in civilian life they 
fall under the e~tcority of the Executive. 

(2) Eq'lal Jus t ice for affic ers and Enl is ted Personnel. 

T~is rule must a.p-aly in the fixing of penalties, as 11\;'ell 
as in their enforce~ent. As more and more officers rise from the 
rpn~-::s t~-.:rough officer candidate schools, the -orinci-ole stould be 
accepted that even where the offense does not require a dishonor
able discharge, officers may be broken to the ranks, and condemned 
to hard 12bor. This reform has the sup-oort of the Secretary of 
War. The rule should not be mechanical, however. In certain 
cases, officers, because of their ran~, should be punished mOTe 
severely for offenses which endanger the men under their commands. 
Drunkenness, while on duty, vvould be an example in point. 

In order to assure e~ual justice in the court martial pro
ceeding itself, thG report proposes the inclusion of enlisted 
men a~ong the merrbers of the court. 

These reforms stculd especially put an end to the widespread 
practice of not trying officers at all, because of favoritism 
and because the only av~ilBble punishment is that of dismissal 
from the service, or that of fixing sentences strikingly lighter 
than those imposed on enlisted men for the same violet ions. The 
recent Litchfield tripls may be cited once more as en exemple 
for this ebuse, 2nd for the grrve effect it hes on soldier morale 
and public respect for the integrity of military justice. 

(3) Protection of Defendents. 

The great power wielded by rrilitary corn~anders, Bnd the 
TJrosecution ?TId investigation staffs under their direction, re
quires thet the rights of 2- defend?nt in court martial proceed
ings be nrotected even more vigorously than in civilian proceed
ings. To that end, the emnloyment of qu?lified defense counsel 

•	 even in the Surrm:ary Courts should be ~2,de compulsory to V'ard off 
ill-considered waiving of this essential privilege. 

To the 8P~e end the report Droposes that confessions should 
be admissible only if obtained in the presence of defense counsel 
or under specifically provided safeguards. Incerceration pending 
tri21 stould be reduced to a minimum reconcileble with the 
reouirements of military security, 



Finally, ?nd most imnortently, the protection of defen
dents reouires th8t ~ll offenses end ~en21ties be cle8rly and 
3De ci f iC211y set forth in the Art icles of 'Vcu·. 'rhe tr 8di t i onal 
nrinci~les of nullum crimen sine lege end nulla poena sine lege, 
pre ~rievously \Tiolated by such Drovisions 8S Articles 95 Clnd 96 
""hi<Jh bl!=ln~<et any action displeasing to a field commander under 
the va£::us o:fens8 of "conduct unbecoming an officer" or "conduct 
of e n2.ture to bring discredit upon the military service", f1nd 
by su::h 'Jen~:tl ty Drovisions as "shall oe punished at the discre
tion of Buch court" or "shall be 'Junished as a court-martial may 
direct ll • All Articles of ;~P.r, in future, sbould prohibit only 
offenses defined with the clarity and definiteness demended of 
civilian renel codes, under penalties direotly and expressly 
delimited es to the minimum end maximum sentences appliceble. 

If tbese basic rules are adopted end follo~ed throughout 
the Articles of Wpr end their enforcement, our citizen soldiers 
~ill henceforth enjoy ell the rights and privileges which the 
Const it ution gUnr entees and l"'h lch the effect iveness end security 

r of milite.ry operptions c,llow. 

I. STRUCTUPE AND PERSOHNEL 

A. Present System and Defects. 

All p~rsonnel employed in the present court martial proceed
ing 8S well as the entire nroceeding itself are wholly subject to 
commano euthority. The court martial proceeding is an adjunct 
of co~m2nd resD0nsibility at each level. The trial judge advocAte 
~ho supervises the investigation of charges 2nd conducts the 
nrosecution, end the investigation officer himself where one is 
~ppointed, are on the comm~ndin~ officer's staff; so is the staff 
judge advocate ~ho ex~~ines the char~es urior to their referrel for 
tri,;:ol "'nd who reviews the trial record after judgment. The same 
is true even of the defense counsel assigned to protect the rights 
of the aocused. All members of the court martial including the 
law member are BDDointed by and subject to the orders of the 
com~anding officer who may even reprimand them, if he disapproves 
of their decision~ 

The possibilities of abuse in such a system are obvious: they 
affect bot~ the sele ct ion Qf c our t mart ial personnel by commandi ng 
officers who frAouently lack knowledge end interest in effective 
legBl administration, t~e formulation of former charges as well as 
the decisions of courts martial which flow all too frequently from 
the personal beliefs end desires of the commal1ding officer, rather 
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than the objective findings of trained personnel. The dangers 
inherent in the se1ectio~ of court martial personnel by the local 
commanding officer are e~hanced by the absence of proper stand
ards which would ~Jarantee their competence and legal training. 
In fact it is neither required nor the rUle that the trial jud~e 

advocate and defense counselor even the law member be 1a.wyers. 
Eoreover, where the law member of the court has legal training, 
his presence is not compulsory and his function may be taken 
over by the presiding officer. Finally the restriction of court 
~artial positions to persons of officer rank constitutes a grave 
threat to the assurance of equal justice for all accused or at . 
least to the conviction of enlisted p:3 rsonnel that they may 
expect equal justice from courts martial solely composed of 
officers. 

The following ryroPos21s for change are directed specifically 
to assure in the future the independence, technical competence 
and representative character of court martial personnel. 

,-

B. Proposed Changes. 

Uilitary Justice Corns.--In order to rerr.edy the basic de
fects of the eXisting court martial system the entire administra
tion of military justice should be taken out of Command and 
placed directly under the supervision of the Secretary of War 
acting through a civilian Assistant Secretary who should be chief 
law officer of the Army as head of a Military Justice COT-PS. 

The Corps should have its own channels of command comparable 
to t hose of the Ins':)ector Gener a1 's Office a.cting through presid
ing lew officers attached to each Army cor~s, division, regiment 
and other levels of cOffimend. Proper standards of competence and 
experience in the law should be established for the different 
levels of presiding law officers. They, as well as the other 
members of the corps, may be civilians or members of the armed 
forces, preference to be given, however, among candidates of 
eaual ability to the latter. This admission of civilians into 
the administration of military justice was rejected in the recent 
re-:Jort of the Secretary of '~Clr \"T!:o ruled th2t "the extent of the 
expansion in the Judge Advocate Generel's Department will be 
determined efter further detailed study of 2veilebility of 
militarY personnel in the active Army," Little justification 
can be seen for this insistence on cutting down the acknowledged 
needs of military justice to the admittedly insufficient 
resources of the active Army in competent legel personnel~ 

~uDointment and removal of all members of the Corps, except 
as hereinafter specifioally provided, proceed solely through 

6 



Corps channels under the ultimate authority of the Assistfu~t 

Secretary. The ~roDosal of the Secretary of War that only the 
law me~ber be ap~ointed independently from Command condemns the 
majority of court martial members to continued abjection; what
ever ~easons moved the Secretary to free one of the members must 
with equal :orce apply to all of them. The Secretary's expressed 
3J~reh8nsion that reform here proDosed might lead to excessive 
centralization in ~ashington is readily answered by the fact that 
Cor~s 8hannels are as susceptible to the decentralization of 
authority as are Command channels. The recommendation of the 
Bar Association Committee that all court martial members be 
appo i nt ed by the Judge Advoc a.te General t s Department from pane 1 s 
of aVcilable officers established by Co~mand would appear to be 
equally open to objection in View of the well-kno 1/l1Il practice to 
include in such nanels only thos e officers who If never will be 
missed" • 

The Corps should contain in add i tion to the presiding la.w 
officers s~ch assistant law officers as may be required for the 
functions of the CorDs, i.e., jUdges, defense counsel, and 
investigs.tors. ~xcept for the lest nar!led these would a.ll be 
:-nembers of a bar ~ Wherevf'r necessary and feasible one or more 
members of the Surgeon Generel's steff of the corresponding 
echelon should be assigned to units of the CorDs, in order to 
assist in handling cases of misconduct due to battle fatigue or 
sin:ilar psyoho-neurotio disturbances. The Secretary of :'\Ta.r' s 
ouinion that complete independencG may not be granted to the 
Corns be cause its r:.err:b ers mus t rema in interchc:ngea.b1e wi th in the 
Arsv would anpear to be no more oonvinoing -- in view of the•. y 

overwhel~ing importanoe of independent and respected military 
justice -- than in the case of chapIa~ns or physicians. 

S,ecifically the administrotion of military justice would 
be staffed as follows: 

1. Pre-Trial Procedure.-- For the reasons to be stated in 
part II of this report the investi~ction and prosecution of 
alleged violst ions of the Articles of 'Var should in principle 
rem8in a ccrnmand function. The Corps would be involved in pre
triel procedure only in the following three cases: 

a. Coxplaints may be rrade directly to an assistant 
law officer assigned to this tas~, by any person not wishing to 
bring his corr-Dlai nt to the trial jUdge advocate. In such cases 
the nAme of the co~plainant should not be revealed without his 
oonsent a1 thouEh he n18y, of course, be named as a wi tness with out 
revealing his action in bringing the violation to the attention 
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of the Corps. This channel would avoid repetition of the numerous 
instances wtere for fear of reurisals one of inferior rank has 
refrained from making comDlaint against one of higher rank, ho~ever 

outrageous the wrong-doing. 

b. The Corps may assign its o~ prosecutor and inves
tig?tor Hrhere the presiding law officer finds that command is not 
eifactively handling the complaint, as where the object of the 
cO?n"81eint is nersona grata with the commanding officer. 

c There should at all times be aVailable a list of 
PssiRt~nt lew officers assigned for full-time duty as defense 
counsel. Each defendant may either select e name from that list 
or substitute therefor any other nerson, civilian or military, 
whom he wishe q to act as defense counsel for him. The defendant 
may not renounce the aid of c Qunsel ex-cent in open c our t at the 
beginning of the trial and in the presence of an assistant law 
officer whose na~e ~pDears on the defense counsel list. Defense 
counsel should be reasonablY a.ve.ilable to the accused from the 
moment rhen he is placed under charges, until either his acquittal 
or his conviction pfter review hAS become final. 

2~ Trial 

a. 8um~ary courts martial should remain outside the 
j~risdiction of the Corps. No chAnge is proposed in their 
comnosition.... 

b. 8necial pnd general courts martial should be com
posed of assistAnt law officers on the one hend and officers and 
enlisted men on temuorary duty on the othpr. The proposal of the 
Seoret8ry of War to place the admission of enlisted men within the 
niscretion of the com~anding officer ~ould, it is submitted, de
nrive this reform of its outstFlllding merits: independence and the 
nerm2nent aRsuranoe of judgment by one's peers. The president 
should 811"Tays be ~n assi8t3nt law me:r.ber wi th full authori ty to 
rule on all mptters of law. 
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c. Officers 8.nd enlisted men, the latter to C01&f.i~i;ute . e nctt;,,+ .1" an
9.t least one-third cf ell the me:nbers of e9ch court,,'fs!fSu 1)e ~/lL,-f+ed 
selected by the presiding officer under whose authority the court ~4~ 

is set up from a pool created es follows: 

(1) Each presiding officer should inform the 
~re8iding o:ficer of the next higher headquarters of the number 
of officers end enlisted men which will be required to sit as 
~A~bers of the special and general courts under the sUDervision 
of the first such presiding officer. 

(2) The presiding officer of the next higher 
headqu9.rters should, not less frequently than specified by tr-e 
Assistant Secretary, call upon t~e commander of that headquarters 
to det8il for court duty exclusively the required number of 
officers and enlisted men; provided that the commander should be 
informed of the unit or units to which such men will be assigned 
for court duty and shall select men from among the units under 
his co:mnand in such proportion 8S to assure that no man will be 
reaui red to 81 t UDon a court V"hi ch 1Pill try r.!embers of the unit 
to rhioh the ~ember of the court is regularly attached when not 
on court duty. 

(3) Any enlisted men should be granted a transfer, 
at his reauest, if he is a De~ber of a military organization one 
of ~hose officers was a defendant before a court on which he 
served 8S a member. 

(4) The mlnlmum educational pnd other qualifica
tions to be Dossessed by enlisted members of the court, should be 
fixed by the .Assistant Secr\=>tary, and commanders should furnish 
to pools for court duty only such pf·rsons as meet the requirements 
thus established. 

(5) In instances ~here there is no higher head
quarters convenient to sUD~ly men for pools, as in the case of 
theatre h~adquarters or troo,s in small units on duty in isole-ted 
nosts, s~eci81 re~lations should be Dromulgated by the Assistant 
Secretary to urovide enlisted members of the courts who will meet 
the mi~imum educational 2nd other requirements ftlxed for such 
me~bers of other courts and to assure that such members of the 
court ore not members of the unit to ~hich 2n accused belongs or 
subject to discipline by the officers w,ho are authorized to 
administer disciplinp. to an accused or to review the propriety of 
such disci ,line. 
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3. Ary~ellate Procedure.--Boards of review to be set up in 
accordence ~ith the principles to be discussed in part IV of this 
report shculd be composed exclusively of members of the Corps. 
Their function is solely one of examining the legal efficiency and 
propriety of the decision below. It should be guided solely and 
objectively by lef!al considerations and must be withdrawn from 
the oolicies and preferences of command. 

II. PRE-TRIAL PROCEDUR~ 

A. Present System and Defects. 

Under the present system which integrates court martial 
orocedure into the chain of Command, charges are usually preferred 
by the superior officer of the accused and forwarded to the higher 
officer having court martial jurisdiction~ The superior officer 
may act either on his own information or upon a complaint lodged 
~ith him by some other officer or enlisted man. No provision is 
made for an enlisted man to file a formal complaint of an alleged 
wrongdoing on the part of his superior officer ~ithout fear of 
reprisals, since all military justice personnel are now subject 
to Command in direct line with his commanding officer. The only 
other recourse for an enlisted man in such a situation, an informal 
complaint to the Inspector General, is not part of the regular 
military justice procedure and therefore offers no reliable 
fuarantee of w~ effective proceeding against the wrongdoer. 

In minor offenses which are dealt with by a summary court 
martial there is no investigation apart from that which might be 
underta~en by the officer preferring the charges. In special 
court ~artial offenses the Trial JUd~e Advocate may ODen an 
additional investigation. Only where serious charges cognizable 
by a general court martial are involved, a special investigating 
officer theoretically, impartial but in fact under the authority 
of the commanding officer, must be a,)ointed to inquire into the 
cases both of the prosecution and of the defense. There is no 
nrovision in any court marti8l proceeding, no matter how grave 
the offense charged, for the a?~ointment of defense counsel for 
the orotection of the rights of the accused, until after Oommand 
has completed its investigation and the charges have formally 
been served upon the accused. Until that time the accused may 
be confined without oroper kno~ledge either of the charges against 
him or of his right to have couhsel to assist him in the prepara
tion of his defense. During that time the accused may be subject 
to all manner of pressures and interrogations designed to produce 
a confession which will relieve the urosecution from the further 
need for proving its case or even for finding the real CUlprit. 
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B, Prouosed Changes. 

In order to modify only those aspects of the existing system 
which unavoidably demand a change, it is suggested that prosecution 
1 hi~h as in civilian justice is a policy function should remain 
in the hands of Command; so should the investigation which is a 
nece8R~ry adjunct of the prosecutor's task. On the other hand, in 
order to enable any person subject to courts martial to file a 
co~plaint arainst any other such person, the independent Corps 
stould become the depository of all complaints. It should also 
have final jurisdiction over the filing of charges after inves~ 

tigation. Special urovision should furthermore be made for 
assignment of defense counsel at the time a person is arrested or 
otherwise placed under accusation; for Droper safeguards to 
assure the reliability of confessions obtained from persons under 
accusation; and finally for medical aid for those whose wrong
doings are the result of a service-connected neurosis. 

1. Prefer~in~ of Chgrges.--Complaints should .be filed 
orally or in writing, with the independent Corps only (or with 
an of:icer or enlisted man suecifically designated by the presiding 
lew officer of the echelon for that ~urpose), by any person sub
ject to courts martial against any other such nerson. The name 
of the complainant should not be disclosed except through routine 
channels within the Corps, To that end complaints should be for
warded directly within the Oorps and not through Command channels. 
For the same reason they should not be subject to censorship or 
examination; where censorship is required for security reasons the 
commanding officer should designate a ffiember of the Oorps for that 
particular duty in agreement with the presiding law officer for 
tbe next higher echelon. 

A complaint should be disDosed of only in one of the follow
ing three ways~ 

(a) It may be withdrawn in open court upon the com
plainant's request, accomnanied by a statement of the reasons 
for such request. The court should determine whether permission 
to withdraw the charges should be granted; it F:ay hear witnesses 
and accept other evidence in order to reach its decision. 

(b) If the nature of the evidence accompanying the 
complaint convinces the Corns that the complaint is arbitrary or 
capricious and not founded in fact it may dismiss it. 

(c) In pll other C8ses the Corps mey either file 
for~al oharges against the accused if the complaint is accompanied 

11 



by sufficient substAntiating evidence or, if that is not the 
case, the Oorps may refer the complaint to the Provost Marshall's 
Office for further investigation. At the conclusion of such in
vesti~ption the Oorps should decide whether to lodge formal 
cherges or dismiss the complaint, In any case in which a complaint 
is dismissed, eith€r before or efter investigetion, a complainant 
should have the right to appeal for reconsideration of his com
pl~int to the next higher echelon of the Oorps. 

Once formal charges have been lodged, the case is transferred 
to Oommend for ~rosecution in the usual manner, The Oorps, how
ever, should have the additional authority to undertake through 
its o~n st3ff either investigation or prosecution or both, if it 
should fin~ that Oommend is not propeyly exerCising these func
tions either because of undue sympathy or because of undue 
hostility towards the accused. 

While, for reClsons of military safety, Oommand must have 
authority under certein conditions to place a suspect under 
arre st, before formal. ch9.rges have be en filed, prov is ion should 
be made to reauire the release of the suspect, unless charges 
C'.re filed by the Oorns 1r.i thin 48 hours, or a similerly brief 
period. 

2. Defense Oounsel.--The accused should be advised of his 
right to counsel as soon as he h8S been placed under errest or 
the Oorns has decided that e complaint is not c:rbitrary and 
cepricious, i.e" before ~ny investigption of the charges or 
interrogation of the accused cp.n tp~e place. The accused should 
not be limited in his c~oice of counsel except that in cases of 
special or general courts mertial offenses he must selpct an 
attorney in good standing. As against the endorsement of this 
reform by the Bar Association Report, the Secretary of WBr's 
propose I that the defense counsel need be alar, yer only if the 
Trial JUdge Advocate is, too, seems to disregard the universal 
right of an accused for competent representation in favor of a 
misplaced notion of s'X)rtsmanship between the two parties. 

Apart from this requirement, such defense counsel may be 
a civilian or a person subject to courts marti~l or an attorney 
from a standing list of me~bers of the independent Oorps. If 
the accused refuses or neglects to select counsel the Oorps shall 
apnoint an a.ttorney from its standing list. In nocase involving 
a special or general court martial offense should the accused 
remain without Droper counsel after the point of time defined 
at the beginning of this subsection~* 

*	 See Note under I-B-2-a~ 
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3. Special Safeguards.--A study of actusl court martial 
D~oceedings lEsds to the conclusion that there are two out
standing classes of abuses against which B.n accused should be 
protected. One concerns the impro?er methods that may be used 
in order to extract a confession from him. The other relates 
to the numerous avoidable delays in the procedure. 

In order to make certain that no confessions are used which 
heve been obtained through pressure or promises, their admission 
in~o court should be limited to the following cases: 

(a) The confession was made in the presence of counsel 
for the accused. 

(b) COl~~sel for the accused certifies in writing that 
he has questioned the accused in confidence and is satisfied, that 
the latter made the confession after having been advised of his 
privilege against self-incrimination and that no improper methods 
were used in obtaining the confession, 

(c) The accused was interrogated and made his confes
sion in the presence of a member of the CorDS not otherwise 
connected with the case who certifies that the accused was advised 
of his privilege and that no impropriety was used in obtaining the 
confession. 

In order to assure per-sons accused of court martial offenses 
of as speedy a trial as the nature of each case and prevailing 
military conditions will permit, the following ch~~ges in Article 
69 are suggested: 

(a) Investigation prior to the lodging of charges 
should be completed within one week~ extensions, not to exceed 
another week in the absence of exceptional circumstances, should 
be granted only by authorization of the Corps. 

(b) Confinement of persons awaiting trial for offenses 
which carry a maximum ~enalty of less than six months confinement 
should be limited to one week, and may be extended from wee~ to 
wee~ only UDon authorization of the Oorps. The full period of any 
confinement pending trial should, in all cases, be credited on any 
term of confinement ultimately imposed upon the defendant by the 
court. 

4. Medical Cases.--It is today generally recognized that 
acts constituting violations of the Articles of War may be the 
direct result and expression of battle fatigue or other psycho
neurotic disturbance. In such cases a court martial proceeding 
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would not only be futile but in effect psychologically harmful 
to the person involved, ~hile prompt medical attention could 
frequently cure him. In order to make sure that such cases are 
nromptly 2nd effectively treated the Corps should refer for 
exeminaticn an accused who is reasonably believed to be suffering 
fror:! a psycho-neurotic disturbance to medical personnel on its 
o'r.rn steff, or, if there is none avai lable, on the st aff of 
Command. Upon receipt of the medical report the Corps should be 
8uthorized to refuse to lodge charges if the report shows the 
alleged violation to have been caused by such disturbance; if the 
disturb:3.llce is shown to have developed since the commission of the 
alleged Violation, the Corps may hold the charges open pending 
recovery of the accused. 

III. TRIAL 

A. Present System and Deff:cts. 

Courts martial under the eYisting system are ap~ointed by the 
commanding officer for his echelon. They are composed solely 
of officers under his direct orders. The commanding officer may 
instruct their as to the r.:anner in '1Thich they are to adUlinister the 
Articles of War and to impose sentences u:)on persons found guilty 
by them; he may dissolve the court a~pointed by him; and he may 
re~rim2nd its members, if he disagrees with their decision. Pro
vision for a law member is made only for general courts; even 
there the la~ member need not be an attorney if no officer of the 
Jud&2;e Advocate General's Department is held to be available for 
that function. 

B. Proposed Changes. 

The princinal changes concerning the personnel of the courts 
have been discussed under part I, supra. They are designed to 
assure the independence of the jUdges from the commanding officer 
of the accused and to broaden their bese of recruitment in order 
to assure objectivity and fairness in their dealings with the 
Flccused. In further Dursui t of these ends two addi tional provis
ions are suggested; 

1. The number of each type of court martial to be 
established in each echelon should be fixed from time to time by 
the presiding la~ officer thereof. 

2. Any me~ber of a court merti2l may be challenged for 
cause by the accused or thp Judge Advocate. The decision subject 
to review s:-.lould be up to the presiding judge except 1I'ihere he is 
himself challenged in which case 8 ~ajority of the other Corps 
rr.embers or if ther~ are none ~ the other members of the court . )
should deCIde. 
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IV. APP~AL AND REVIEW 

Recognizing that the principles governing criminal procedure 
in the civil courts should a9ply wherever possible in the review 
of court ffiartial decisions, the following recommendations are 
based on an analysis of the existing system with a view to the 
elireination of t~ose variations from the civilian practice which 
8re recognized as unnecessary and unjustifiable. In this analysis 
re~erence is made throughout to the Federal Rules of Criminal 
Procedure. 

A. PresAnt System and Defects. 

1. Personnel ,of Reviewing Authorities.--Initial review 
is in the hands of the commanding officer who appointed the court 
martial. His review thus gives assurance neither of legal com
petence nor of independent jUdgment. This condition is not 
remedied by the fre~uent though not universal practice of obtain
ing the advisory assist~~ce of the Staff Judge Advocate, who is 
neither independent of Command nor, as a member of the prosecution,

.J.

independent in his jUdgment, 

The Board of Review in the Judge Advocate General's 
Office which, under Article 50-1/2 reviews ail general court 
mart ial jUdgment s a?,ain lacks independenc e from Command, espec
ially because of the insecure tenure of its members. 

2. Manner of Review.--Review in all cases where pro
vision is made for it by the Articles of War is automatic. As a 
result the excessive burden is placed on the reViewing authorities 
to examine voluminous records of cases in which the defendant finds 
no reason to complain or grounds on which to hope for a reversal. 

As t~ere is no Drovision for a~?eal, there is no 
requirement the..t nTosecution and defense be h2ard in oral or 
written ergument on the points of law or fact involved in the 
case. As a result the revie'''''in€!' authorities who are necessarily 
less familiar ~ith the cases are unable to concentrate their 
attention on what the parties belo~ have found to be the urinciryal 
points in issue. 

Under the current system the reviewing authorities 
are not limited by the record and may accumulate further evidence 
without the safeguards of a proper court ~rocedure in the presence 
of the accused. 
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3. ScoDe of Review.--The convening authority, though 
not the Board of Review, may, under the present system, consider 
cases coming before it de novo without being bound by the findings 
of fact sU0,orted by evidence made by the court martial. While 
such broad scope of reconsideration may seem to be in the interest 
of the defendant it is open to the same objection as the rule of 
automatic rp-view in that it engages the reviewing authority in a 
vast and unnecessary field of e~amination instead of concentrating 
its attention on the few issues of law which alone should det2r
mine the valid ity of the jUdgment. 

Under the present system the convening authority 
may review an acquittal for the purpose of expressing its dis
agreement in 0 letter of reurimand to the members of the court 
martial ~p~ointed by it. Suer. a urocedure, while not directly 
harmful to the defendant involved in that particular case, must 
destroy the last vestige of independence of the members of such 
court and mny be relied upon to assure a conviction in an identi 
cal ~ase arising thereafter. 

B. Proposed ·Changes. 

1. Personnel cf Reviewing Authorities.--Since the 
independence of the revie~ing 2uthorities from Commend seems as 
vital to the proper administration of military justice as that 
of the courts martial themselves, review should proceed wholly 
within the chennels of the independent Corps. In view of the 
greater need for legal competence in the reviewing stages of 
the procedure, it is recommended that only attorneys in good 
standing be admitted to sit in review of any court martial de
cision. Additional requirements as to the general legal and 
specialized court martial experience ofoourt of review members 
may be usefully inserted into any future revision of the 
Articles of War. In order to emphasize this aspect of the 
procedure, it may be found desirable to change the name "Board 
of Review" into that of "Court of Review". 

In order further to insure independent and 
experienced jUdgment in the revie~ stages, members of courts of 
revie. should be appointed to that duty exclusively for fixed 
periods of at lc~st one year. They should furthermore be 
responsible only to tte chief of the Corps. The general laws 
reg2rding obstruction of justice should be applicable to any 
a.ttem1Jts to influence and interfere with the conduct of their 
duties. This LUst extend to pcts on the part of Comrrand which, 
under the now exist~ng set-up, are not only lawful but required. 
On the ot~er hand, judges of the court of revie 11l)' must, of c':)11ree, 
remain subject to military law end, unless they are civilians, 
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to military duties which do not interfere with their proper 
functioning as such reviewing judges according to rules and 
under the sole jurisdiction of the chief of the Oorps. 

To corresDond to the present two stens of review, 
namely, the convening authority and the board of revie~, there 
should be t~o levels of review which might usefully consist of 
courts of first review 17i th three members and a superior court 
of review with five members. Courts of first revie~ would be 
8Dpointed by the chief of the Corps in such nurr.bers and at such 
places as he may determine. The superior court of review, 
located in the office of the chief of the Corps, would also 
consist of as many divisions as the burden of work would call 
for. It is recommended that the chief of the Corps appoint a 
presiding justice of the superior court whose main function 
would be to administer t~e business of the superior court to 
the extent to which a similar function is now exercised by the 
Chief Justice of the United States in regerd to the Supreme 
Court, and to call plenary sessions ~henever necessary to dis
solve significant disagreements betreen the divisions. 

Special emphasis s~ould be placed on the desir
ability of using this system of courts of review for the purpose 
of evolVing a worKable body of military law. !o this end all 
opinions on both levels of review should be in writing indicating 
not only the ruling but also the reasons therefor. They should 
be collected and a broad selection made under the direction of 
the presiding justice of the superior court of review for the 
purpose of publication and distribution among all branChes of 
the Corps. In this way military law would gain in certainty, 
uniformity, and consequently in universal authority. 

The President of the United States should retain 
his pOl.J1i'er to reviel'V all cases in which the death penalty has been 
imposed, its execution being stayed until such review has been 
had. His authority may, in time of war, be delegated to theater 
commanders. ~ 

2. Manner of Review.-~There shall be no review other
wise than UDon ap-c>eal by the defendant except that the presiding 
law chief or officer of the echelon for which the court martial 
was appointed may, on his own motion, apueal the decision if he 
finds t~at it has done substantial injustice to the defendant. 

AD~eal may be tAken as of right to the court of 
first review from all decisions of genoral or special courts 
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martial. A further a9peal as of right to the superior court of 
review should be granted only where the sentence is more than 
six months' confinement or six months' forfeiture of payor 
reduction of more than one enlisted or officer's grade. In all 
other cases the superior court may accept an apreal if it finds 
that subst~Ltial injustice has been done the defendant. It may 
be advisable for the presiding justice of the superior court of 
review to assign one division of that court to the full-time task 
of reviewing such applications for discretionary appeal and then 
referring them to one of the other divisions in case it decides 
that an anpeal should be granted. 

Appeals on either level should be by written 
notice of appeal, assignment of errors, briefs and on argument 
in a manner as closely conforming to the Federa.l Rules of Criminal 
Procedure as possible. It may be desirable to grant the superior 
court of review and perhaps even the court of first review dis
cretion as to whether it wants to hear oral argument or have the 
case submitted on briefs only. The presiding law officer for 
the echelon for which the court martial was appointed should be 
allowed to intervene at either stage of review if he finds that 
the interests of the defendant are not sufficiently protected. 
This may well be the case in view of each defendant's right to 
apnoint defense counsel of his own choosing and especially if it 
should be decided to permit the sel8ction of non-Ia~yers as 
counsel. 

}!o appeal should be allowed on the part of the 
prosecution except on questions of law raised by demurs before 
jeopardy has attached. 

The record on appeal should be designated in a 
manner similar to the civilian practice, i.e., where a verbatim 
transcript is ava.ilable the appellant shall designate, and 
appellee may counter-designate, such portions of the record as 
may be found necessary; where no verbatim transcript is available, 
counsel should agree en a record, the presiding jUdge of the court 
martial to rule in case of disagreement. 

3. Scoue of Review.--Review should be limited, as in 
civilian courts, to Questions of law and to an inquiry into the 
sufficiency of the evidence, strictly within the confines of the 
record, Findings or sentences contrary to law, including executed 
forfeitures, should be set aside and full restoration made to the 
defendant. A new trial should be ordered in the usual cases, 
especially where defendant's rights were not uroperly protected 
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~t the original trial. Where a lesser offense than the crime
 
specified is found to have been committed by the court of review,
 
it should remand the case for re-sentencing only.
 

Individual members of any court of review should 
have 3uthority to stay the execution of any sentence pending 
aD~eal to that court. In the superior court of review this 
Buthority might most practically be reserved to members of the 
division charged with the allowance of discretionary a~pea1s. 

The present system of allowing reviewing authorities 
to remit or mitigate sentences as a matter of clemency would appear 
to be irreconcilable with the legal procedure ryroposed in this 
reDort. As a practical matter it has been found to encourage 
courts martial to imnose fantastic sentences in the safe reliance 
that they will never come to execution; such a system, it is 
submitted, is inimical to the dignity of courts martial and to 
the respect and authority that must attach to all their official 
acts. The Secretary of War's decision to amend the Manual for 
Courts Uartia1 80 as "to forbid the courts ••• to impose 
extremes known to be excessive ll with needs remains an empty 
gesture as long as the underlying defects are not eliminated. 
Moreover, the recommendations contained in part V of this report, 
that the Articles of War should be amended so as to provide for 
definite minimum and maximum penalties within a range reasonably 
aporopriate to the offense specified, should do away with much 
of the presently existing need for broad powers of clemency on 
review. The remaining need for clemency should be fully satis
fied by the general powers of the President of the United States 
and by an additional provision for the establishment of clemency 
boards in each theater of onerations and lower echelons, if appro
priate, cOEposed of members of the Corns and authorized to remit 
or mitigate sentences which heve become final, upon a written 
o'0inion stating the reasons for such ect ion. In view of the 
import2nce of tte strict administration of military justice, 
it is suggested, however, that the Judge Advocate in the case 
be 81lomed to petition the above-mentioned division of the 
sunerior court of review for permission to ap?e?~ clemency 
rUlings to that court. 

The sug~estion of the Bar Association Oommittee 
that clemency DOWers should be reta.ined by Command because of 
its "s 98ci8,1 understending ... of 10c21 conditions" is suffi 
ciently refuted by the statement contained on the same page of 
the seme Re"8ort to the ef:ect that tt.e members of the Judge 
Advocate Gen~r?lls Department {corresponding to the independent 
Corps here proposed! will "in time of war •.• be in close 
association with the qommand and cognizant of all the considera
tions of safety end success which influence the Command itself. II•
I.
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C.	 Comnarat i ve Table of Exist ing, and Propos ed I'Jlt/"("!- tt7 
SYste~s of Review. ( 

SYSTEM OF COURTS 

A 

Trial
 
Civilien Military
 

District Court	 Summary• 
Speci al 
Generc.l 

B 

Appellate 

Circuit Court of Anryepls 1. Reviewing Authority 
Suprer::e Court For General Courts 

A. Steff Judge Advocate 
I B. Convening Authority 

C.	 Board of Revie~ 2nd 
Judge Advocate General 

I D.	 President of United 
Stetes (Special ceses) 

(Actually reno~t of Steff Judge 
Advocete often "adonted" 
from that of local nost Judge 
Advoc ate)	 . 

Fr-r	 Snecial Courts 
A.	 Oonvening Authority, 

with assistance of local 
Judge Advocate if avail 
able. 

B.	 Judre Advocate for 
General Uourt Mertial 
an?ointing authority. 

E~_H' _~LH:JI!':1l-.!'.Y-.Q 0urg 
~. Convening Authority, 
B.	 Same 88 for 8~eci81 

court ma~tial. 

20
 



(iivi1ian	 Mil it a.ry 

2. Personnel of Reviewing Authority 

JUdges anryointed for life • Reviewing Authori ty below JUdge 
by President, having no • Advocate General and Board of 
other function, authority, Review is either non-legal per
or responsibility and not. sonnel or personnel normally 
resnonsib1e to any 1egis commissioned in JUdge Advocate 
letive, or executive offi-. General's Department but attach

ed a.nd subject to authority of 
paxticular command. No assured 
tenure. 

3, How Reviewed 

By 8uueal or by ~rit of All review is automatic where 
certi or ari. , provided and to extent pro

vided. 

4. Method of Review• 

Argument before tribunal Review of record of uroceedings
by 8ffected parties without benefit of either orel 
orally end by brief, or written ergument (latter is 

uermissive). (Accepted pr8c
tice for revie1"!Gr, particularly 
convening 2uthority, to use 
oral and ~ritten reports out
side of the record and from 
any source.) 

5. Sco~e of Review 

All errOTS of.12~; errors. 1. Bel OT~ Board of Rev iew: 
of fEet insofar as they D:; i\iOIT) 

affect sufficiency of 2. Board cf rlcvlew: 
evidence to suoport ver SeJI1e 8S CJiv:; J Courts. 

\ - dict. 3. No e!f~ctlve revieT of 
execut~d sentences. 

Affirmence, reversa.l p.nd SF'me as in 01~ll Gourts, 
entrance of finql jUdg Plus: 
ment or rerr:::\nd for riY.Jl'O- • 

priete d l.S':;OE':'.. tio::1 inclu-· . I. :n 03;JPS GI i:cqu:tte.l per
di llg nem t:.c i 3.L	 m:~8bj.h:~e ~() c'd'!~.se members 

of Court oy letter of non
concurrence in findings and 
reasons therefor. 

2.	 Power to remit or mitigate 
sentences, as a matter of 
clemency. 
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v. SUBSTANTIVE PROVISIONS AND PENALTIES. 

In vien of the fect thet this part of the report covers a. 
le.rge number of specific Articles of War dealing ~ith ell the 
offenses FInd penalties specified therein, it 'lJ'ould not seem to 
be nr~cticp.l to follow the plan used in parts I to IV of first 
discussing the eXisting system and then detailing the proDosed 
chenges. I~stead this pnrt of the report will contein 8 stete
ment of the general princinles ~hich it is submitted should 
~overn the revision of the substantive provisions and en analysis 
of specific chp.nge8 Ruggested in individual articles ~hich appear 
to be Darticularly in need of revision. 

A. GenerAl Prin cioles. 

The fundament?l princi91e to guide the reVISIon of the sub
st~ntive Articles of ~ar rr.ay be stated as follows; 

No one subject to tr.e Articles of W~r may 
be punished for any ect or omission to act 
which has not been previously prohibited 
or commElnded under threat of a definite 
punishment. 

It is, indeed, a tr2ditional principle of our law that the 
certainty of prohibitory provisions constitutes the basis for 
government by law. Thus Bentham steted a hundred and fifty yeers 
ago: 

"We hear of tyrants, and those cruel ones: 
but vrhetever we may have felt, 1"e have never 
h8erd of any tyrant in such sort cruel, as 
to punish men for disobedience to laws or 

'- orders which he had kept them from the 
kno:rrledge of." (5 Bentham Works 1843, 
p, 547) 

Chief Justice White restated this rule, ~hen the Supreme 
Court declered the pen81 provisions of the L~ver Act unconstitut
ionel: 

"Observe that the section forbids no specific 
or definite act. It confines the subject 
matter of the investig7tion which it 
authorizes to no element essenti911y inher
ing in the transaction as to which it 
provides. It leaves ODen, therefore, the 
widest conceivable inquiry, the scope of 
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which no one can foresee and the result of 
which no one can foreshadow or adequately 
guard against • • *. to attempt to enforce 
the section would be the exact equivalent 
of an effort to carry out a statute which 
in terms merely penalized and punished all 
a.cts detrimental to the public interest 
~hen unjust and unreasonable in the estima~ 

tion cf'the court and jury. 

" * • • the mere existence of a state of war 
could not suspend or change the ooeration 
unon the p01'ITer of Congress of the guarantees 
and limitations of the Fifth and Sixth Amend
ments as to questions such as we ere here 
Dess ing u-oon. " (Uni ted Stat es v. Cohen 
Grocery C~., 225 U.S. 81, 88 (1921)). 

From the adontion of this nrinciple flow a number of rules 
lJ'hich must be applied if the rights of those apuearing before 
courts mertiel pre to be e:fectively nrotected: 

1. The Articles of ~ar should provide for specific 
penalties in case of violation. Where the prohibitory Article 
itself urovides no specific ryenalty, the maximum should be set 
by e generally 8uplicable Article. The need for such a reform 
has been recognized by the Secretary of War who proposes that 
Article 45 be a~ended 80 88 to reauire the Executive to fix 
maxi~um uenalties for all violations. Yet, it is felt that 
nersons subject to c~urts martial 8r~ entitled to a delimitation 
of their punishMent by the same la~ or rule ~hich defines their 
crimes, rather than by the uncontrolled discretion of the court 
mart ia~. 

2. Crimes nunishable under the Articles of War should 
be set fortt in clee.r and simple language avoiding catch-all 
phrases and indefinite terminology. This rule strikes at the 
basic vice of the present Art icles of 1Ti]'ar. Articles 95 and 96 
should be revoked and should be replaced by a substitute article 
nroviding thet no one rr:ay be punished for an act \"'hich has not 
been Dreviously prohibited by an Article of War or by an order 
published by a competent officer, and thet punishment for such 
acts so urohibited shall be the punishment provided in such 
Article of ''l8r or such wri tten order. If no specific punishxr.ent 
is nrovided therein t~e punishment should be no more then a 
maximum to be fixed by that Article. It is suggested that this 
UDDer limit ~ight be set at one week's confinement with a for
fei ture of pay for a 1 ike period, 
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In addition to the basic necessity of eliminating catch-all 
urovisions, one of the stronf,est considerations militating against 
the retenti0n of Articles 95 and 96 is that based on the frequent 
~r2ctice of careless investigation and charging flowing fro~ the 
assurance that, if the offense cherged cannot be proved, espec
ially if no ~illfulness cen be shorn, the ~rosecution can f211 
back on Article 95 or 96 in order to snatch a conviction from 
t~e defeat of its case. 

3. The same ~rinciple requires the elimination of ~ll 

weasel words suread throughout the Articles of War, such as the 
mords "reDroachful ll and "ges ture" in Art icle 90, the vrrord "waste" 
in Article 89, the v'ords "misbehavior ll , "shamefully", :'\nd "mis
c0nduct" in Article 75. These words e,re subject to such varied 
interuretptions th~t Denrl articles which use them cannot serve 
as effective deterrents to misconduct but rother afford oppor
tunities for the exercise of arbitrary and ca~ricious jUdgments 
by the military c Clurts. 

4. The tyue of punishment for a like offense should not 
differ with rank or grade. Officers gUilty of violations of the 
Articles of ~Ar shnuld be subject to confinement ~nd to reduction 
in gr ade ccm;)(~r?ble to the "break ing 11 of enl i sted men. Cons idera
tion may, however, be given to the fact thpt certain crimes such 
as drunkenness while on duty, absence without leeve, and shirking 
of importent duties might well call for e more severe pen31ty 
the higher the rank of the wrong-doer. The Dronosed Dartici?ation 
of enlisted men on courts IT.ertiel will assure eque,l ep::>lication 
of the equal~,unishment rule. 

5. In revising the Articles of W?r care should be 
t~zpn to reRrrange the subject matter in a clear anQ orderly 
feshion so as to senarate into special sections matters of juris
diction, Drocecure, and 8ubstance, and to group the substantive 
nrovisions in su~h a way as to provide ready ~eference to the 
varicus tynes 0f offenses. This suggestion is not born simply 
from B desire to im,rove the drpftsmenshi~ of the Articles of 
~ar, but from the realizatirn thet the rights of Dersons subject 
to them will be the better ~rotected the easier t~eir nprusel ~nd 

understanding is made to the untrained mind. A schedule suggest
ing such pn arrengement of tpe nroDosed revised Articles of 'Ver 
eccom~anie8 this reDort. 
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B.	 More Important P~oposed Amendrr.ents of S~ecific Articles 
of War., 

: 

Article 54.-- This Article should be extended to officers who 
bave obtained commissions in the manner therein contemplated. 

Article 62.-- This Article should be amended expressly to 
0ermit normal political criticism and discussion of a kind general
ly inc..ulged in by the civilian DODula.tion, and to excl ude reference 
to "the governor or legislature of any State, Territory, or other 
possession of the United St~tes in which he is quartered". While 
the demends of discipline may reauire particular r8straint on the 
nert of the membe~s of the armed forces in their references to the 
highest 9uthorities of the United Stetes Government, the non
0rofessionel citizens' ermy of today can neither deny to its 
te~jorGry members the basic dem~cr2tic rights of politic81 dis
cussion nor imjose U00n them p.n p.rtifici~l res?8ct toward local 
civilipn euthorities ~ithin ~hose jurisdiction they may haD~en 

to find themselves. 

Article 63.-- The vrorn "disres")ect" shnuld be more fully 
defined in order to 0rovide v~rying ~~n21ties for pcts ranging 
from minor cisc0urtesies to ~ctupl insubordin~tion. 

The cover~~e of this ;'#~':'ticle shc)lild be cprefully delimited 
from thet of Article 64. 

Article 64.-~ This Article sh~uld be senerated into tTIO 
irovisions, one dealing with assault, the other with disobedience. 
The latter should include disobedience of sta.nding and direct 
orders. The death iJena.l ty should be imposed only on the willful 
disobedience of direct orders given in time of war and in direct 
reference to combat activity. 

Articlep 66 end 67.--The death 0enalty should be provided for 
L  the commi ssi on of the se offense s only in tice of vvar, or vvhen th e 

offense is accom~anied by consDiracy to incite insurrection or 
mass violenceo 

Articles 75 and 76.--'l'hese Articles sh0uld be combined v:ith 
Article 28 to provide separately and more cleerly for the various 
offenses therein described, which are of differing degrees of 
seriousness. 

Reference to rylunder or pillage should be eliminated from 
Article 75 in order to avoid confusion vrith ")rovisions contained 
in Articles 79 and 80. 
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Article 84.-- This Article should be extended to include 
officers. 

Article 87.-- This Article should be extended to ap,ly to 
any Derson subject to the Articles of War who has any authority 
or influence, direct or indirect, in the procurement, protection 
or di 8·.')osi tion of any su 'JDlies for the armed forces or any com
'Ionent -:-,ert thereof. It should also include the words "or for 
the 'Jrivate advantElge of any other person" after the words lIfor 
his D:,ivate advant2.ge ll . 

Article 88.-.... This Article seems to be obsolete and CDuld 
be covered by Article 87 as amended. The numoer may be used 
for ? new section. 

Article 89.-- The 1f"ord II willfullyll should be changed to 
"wrongfully" and the exce,tion in parentheses lIunless by order 
of his commenc i ng 0 ffi oer II should be el imi nated. 

Article 90.~- This Article should be renealed. 

Articles 92 and 93.-- These Articles sh0uld be su~~lemented 

by p general :>rovision making all non-military crimes committed 
in the United States, its Territories, or P~s8es8ions 9unishable 
in the CAses and by the ~en:?_lties '1rovided by the lews a·')")licable 
in the State, Territ0ry, or Pnssession ~here that crime was 
comEitted. Outside the limits of the United States, its Terri 
tories, 2nd Possessions, the code of the District of Columbia 
sh:':luld be the law aT)lic8.ble to all persons subject to military 
181'7 for the '""Iunishment of All crimes therein set forth and not 
s,ecific21ly ~ealt with in the Articles of ~ar. 

Articles 95 and 96.--Se8 A-2, sUDra. 

Article 110.-- This Article should be emonded so as to 
'Jrescribe cn1.y certain Articles should be read or carefully 
ex,lained to Every soldier at the time of ht~ enlistment or 
mus ter-in en'"': every six mont hs thereaft er 2"J.\.~ tl12·C c 00ie s of the 
Articles of 'Var nne cf the IlEmu~1 for Cr"'urts t"Cirtj 3) shall be 
made available to every sol~ier u~on his req~~st. 
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