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ROOT, BALLANTI iE, HARLAN, BUSHEY &: PALMER 

31 Nassau street 

New York 5 

September 28, 1948 

Edmund M. Morgan, Jr., Esq.,
 
Chairm~n, Committee on a Uniform
 
Code of Military Justice,
 
Office of the Secretary of Defense,
 
Washington, D.C.
 

Dear Mr. 1:0 rgan: 

I am greatly interested to have your letter in 
regard to work on the Code of Military Justice. 

I shall be only too glad to be of any possible 
assistance to the Comnittee. I may be somewhat limited in coming 
down to sit wit~ you in -;iashington but shall hope not to be 
completely out on that. 

I had given a good deal of thought to possible 
testimony on the bill for naval justice which had been worked out 
in the office of the Judge Advocate General of the Navy, to which 
your Committee must have given consideration. I am wondering 
whether instead of my writing you B report, which might unnecessarily 
cover matters already thr~sned out by the Committee, it would not 
be possible for you to send me some memorandum as to what the 
Committee now proposes, permitting me to react on that. That 
course might save time all around. 

Pending hearing from you further, I shall be 
getting together my papers on the subject. 

Sincerely yours, 

/~/ Arthur A. Ballantine 
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Arthur A. Ballantine 
31 ~assau Street 

J.~ew York 

October , 1948 

Edmund N. Morgan, Jr., Es~.
 

Chairman, Committee 0'1 a Uniform
 
Code of Military Justice,
 
Office of the Secretary of Defense,
 
rtashingtonj D. C.
 

Dear l<r. Lorgal1: 

On further consideration, I thought 
it might possibly be helpful for me to eend in a 
meuoranduo about legislation on naval justice as I 
had thou~ht it should be up to the time of unification. 
Here is such a meuorandum. As you see, I had copies 
maae for individual menbers of the Coo~ittee. 

Of course I shall be glad to react 
upon any plan ,~hich the CODoittee may be considering 
uncer conditions just as they exist today. vlhat I 
am !I.0',-; tr~rbf; to sub::lit is what I v;ould say to the 
COf.1L1ittee if I sat dO\1rn ".Tit& theu too.ay \1itr.out 
having the benefit a their own thil1~il1f up to aate. 

Sincerely yours, 

Enclosures 
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October 7, 1948 

Nl VY COUR~S AND DISCIPLINE
 

Proposed Legislation
 

Brief • Balla nt-Lne
 

MY views are closely in accord with H.R. 3687 

before the 80th Congress prepared in the Navy Department 

"i. Bill to :JDend the Articles for the Government of the Ne.vy 

and Improv3 the :ldministration of Naval Justice." 

Th3t bill W2S th~ r~sult of a number of special 

studias and much thought and work on the part of the Judge 

l,dvocpte GenerCJl 2nd his associates. The meJsure proceeds 

upon the b-:sis of retaining the system of discipline and 

courts as developed in the Npvy through the years but effect­

ing improvements in the light of:::xDerience, pa rticu12 rly 

during the last war. 

The changes exprassed in the extensive amendment 

of the _1rticles would furthGr the independence of the naval 

courts, furth8r protect the rights of accused, facilitat3 the 

operation of the courts, supplement the provisions for the 

review of sentences, and also clarify the law. 

The measure would retain courts mRde up of officers 

and does not procesd on the basis of substituting an entirely 

different system of courts modeled on civilian lines. It does 

not take the courts out of the chain of command or create a 

separate legal corps •. Such steps, sometimes suggested, after 



careful consideration l,'v3re left ::Jside 3S unsuitad to the con­

ditions of naval activity and not needed for ~he protection 

of naval personnel. 

Formal punishment for offenses by naval personnel-e 
is necessarily part of the broad subject of naval discipline 

and morale. Punish~ent cannot be t9ken out of its setting 

but the reconciliation of the requirements of justice as gen­

erally conceivod with the necessities of command may be 

further develope d. 

In considering the structure and procedure of the 

courts a b::Jsic fact is that most of the offenses calling for 

penal treatment - in the last l~ar over eoo/, - are strictly 

militsry offenses, mainly unauthorized pbsence and desertion: 

• Less than 40% l'ldre for l"rhat might be called ordinary crimes • 

In the absence cases 90<1, were d391t "lith on pleas of guilty~ 

In time of peace or in domestic shore establishments at any 

time, civil courts may be used for trial of non-military 

offenSES 'Nhere th3t is not thought tc interfere with naval 

operation. The neturo of the cases to be dealt vdth in naval 

procedures does not suggest thet adequJte and just handling 

requires a radical change of method. 

, , PERSONhL APPROACH 

1W own consideration of the subject of naval justice• 
began in June 1943. B.Y a letter from the late Secret~ry Knox, 

dated June 25, 1943, I, and such associates as should be approved 

by the Secretary, were requested to "prepare and submit a 
.. 
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report on the org3nization, methnds pnd procedure of naval 

courts, ~Qth recommendations of possible improvement in 

procedure 2nd practice." The request was prcmpted by the 

expansion of naval personnel from less than 100,000 to over 

2,000,000 ultimately over 4,000,000. Nc~l T. DO"iling, Professor 

of Constitution2l Law at thcl Columbia Schcol of Law, w~s 

appojnted at my suggestion as such an associate. 

1.fter s tud;y, Professor Dowling and I prepared such 

a report and filed it 'Ni th the Secret8ry en September 24, 

1943, together with copies of cert:.lin brief reports ')n im­

provem:mts which could be recommende'::l e8rlier. Thes~ include 

the steps to cJecentr.8liz8 thcl pewer tr. convene Gener'";l Courts-

Martial in the Uni~8d States steps cdlculated to s~ve, ~nd 

which did SAve, more than 60% of the time of persnnnel con­

cerned in such tri3ls. These steps 'vere ad:ptcd and 18 ter 

made r:e rmiment by law. 

Specific recommend~tions in the report of September 

24, 1943 were 34 in number 2nd furnished the basis for other 

changes minimizing delay end affording safeguads for the 

rights of accused men. Included W8S the sugg8stion that lithe 

whole subject be rc~viewej after the WDr with a view to effect­

ing improvements which might be more far-reaching than those 

now practicable. 1I 

The Secretary of the Nav~y continue'::l to provide for 

the study of naval justice as well as of means for minimjzing 

naval offenses and dealing ,nth offenders with a view to their 

prompt restoration to service, 

3
 



On Novomb:;r 15, 1945, Secretar'J Forr,jstCll created 

a Board to consider the a~inistrati0n of justice in the Navy 

during the war, and recommend any ~ction decmei appropriate 

to improve the Navy's disciplin~ system. I was made Chairman 

of that Board, which includ8d Professor Dowling, Hcnorable 

Matthew F. McGuire, who had given much consideration to the 

subject, as well as qualified officers of the N6VY. 

lHtcr careful consiieration of the subject ani 

hearing informed v-dtnesses, that Board filed with the Secre­

tery 2 report dated April 24, 1946. That report is also be­

fore the Committ8e. 

The most extensive report dealing with the subject 

is that of the Boa rd of which Professor .•rthur J')hn 0 'Keefe 

was President, -,vhich ma::le 2 sturly in 1946 awl 1947. 

Rrference is lTlede tr the reports ref8rrcd to for 

detailed discussion. 

THE GENER:.L PLI~N 

The changes designed to be put into effect by H.R. 

3687 very largely conform to the recommendations made in the 

reports. 

In the report of April 24, 1946, the Board expressed 

the conclusion that lithe disciplimry system of the Navy is 

in general functioning well, but the recent war-time exper­

ience shows the n3ed of changes in the court-martial system. II 

The Articles fer the Government of the Navy are of 

course the fundamental legal provisions for tho conduct of 

the Navy and provide for the setup and procedure of the courts; 



By H.L 3687, those articles wouL:l be freed fr'>m ambiguity 

and C'larified in itself an important improvement. The 

measure contempletcs the use by the courts of new Rules of 

Procedure ~nd simplified, up-tO-date m3nuals for instruction 

and procedure, All of which have been in preparation under 

the Judge tidvQcate General, as recommended by the Board 

reports. L notable contribution to such literature is the 

text bnok IINaval Justice," w0rked 0ut largely gt the U.S • 
• 

• School nf Naval Justice, ~t Port Hueneme, C3lifornia • 

The 2menl~d articl~s proceed on the basis, long 

ieveloped, th?t pen'Jlties which cen be aiministered by ccm­

manding officers are very sh3rply limitei. Thus the rnly 

additi'n prop0se~ is that in W3r 0r national emergency, or 

wh3re specificelly authorize 1 by the Secret3~ ~f the NAVY, 

in time of pence, 3n officer may imo0s8 as a punishment loss 

of nc:,t exceeding one-half of one ID'lnth1s pay. 

Under the 3men~ed articles any substantial penalty 

must be formally imposed by court action on a reviewable 

record, 2S in the past. Miner penalties, may be by Deck 

• 

Court, consisting of 2 single jesignatei officer, which can 

reduce an enlisted man to the next inferior rating, or 

sentence him tn confinement of n0t exceeding one month. A 

S~m2ry Court, composed of three designated officers, can 

impose "a discharge with::; bad conduct discharge," 2nd under 

the new articlES confinement n0t to exceed six months (the 

limit being extenied from the present limit of two months), 
and loss of pay up to six months. The General Courts-M3rtial, 

composed of a larger number of designated officers, proposed 

5 
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to be rejucei from the present specificati0n 0f 13, C2n impose 

most seri0us penalties, extending to death. The penalty of 

death or discharge cann~t be imposed without ~pproval of the 

President. Nr, death sensence ',vas actually imp0sed in the 

late war. Only General Ceurts may try a commissioned officer. 

The changes proposed are designed t~ meet the criti­

cism, sometimes m3.:le, that the courts l:::ck c,bility tc deal 

with cases because not made up of la''IJ~ers, an'i th3t they may 

be unduly under the control of co~manding officers of the 

line, ani also to minimize 'lelay. 

On the question of competence, bearing in mini that 

such 3 s~all percentage of cas,s deals with 0ther than 

strictly militRry ~ffenses, it has been the opinion that nro­

visi~n for mere aiequate legal assis~ance to General Courts 

is what is alvisable. On the question nf indepenience of 

the courts, it is believe] th2t having the fitness reports of 

the legal officers taken out of the h2nis of comrnan~ing 

offic8rs vdll be a sufficient step. 

The important step propose~ to strengthen the courts 

in legal m3tters is the provision thst in the case of every 

general court-martial trial there shall be a capable Judge 

Advocate designatej by the Judge Advocate General, rho shall 

be strictly impartial, instead of a prosecutor as at present, 

and who shall guide the court on all legal questions. If the 

court shall refuse to accept any legal ruling of the Judge 

~ivocate, the court must file a statement of its reasons. In 

acldition to the Juige J.dvocate, there shall be in every case 

6 



a prnsecutcr ~nj a iefensl3 counsel, .::d.equately qualifi8d to 

perform th~ir iuties. Defense counsel will be enabla1 to 

attech a brief to the recorJ of any proceeiing setting forth 

. -


.. 
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objection • 

An a-lequate supply 0f ''lell-traine1 Juige ~dvocates 

is expecte,j to be provide1 from th2 group of 18 gal SIB cialists 

new being 1evel,""pe1 in the office of the Judge :l:)vocate 

Generel. The School for Naval Justice developeJ by the Navy 

at Port Hueneme, California, during the "lIar presents the kind 

of instruction needed. 

It is contemplate1 th~t officers renderingllegal 

service shall ge t credit or a:ivancement for such servi~e. 

The Beard reporting A;Jril 24, 1946 rejecte1 the 

idea of establishing a separate leg~l corps. The opinion of 

the Boa rd was tha t such e corps would tend to undulv com­

partmentalize tho lav~ers an) thAt th~ establishment of legal 

specialists was more pr~ctical and likely to be an effective 

measure .• 

The Board felt that criticis~ of nav~l court pro­

cedure ?s undulv under the control of convening officers 

seemed to spring fr~m an idea th2.t commanding officers 

commonly or frequently insisted on excessive punishment·• 

Their conclusion was thEt such attitude was rare and that 

the general rule was inde~~ to the contrary~ 

The Board di) n~t find eviience that ju~gments of 

naval courts were slante1 8gainst enlisten men ~r that pro­

vision for service of enlisted men ~n such courts would tend 

7 
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to imprnve the fairness rr <:' ccept~bility of their oper!'Jtion. 

The procedure in all naval court cases cnntemplates 

the use f")f full pre-triel investigation. It "Tr-uld be provi:ied 

th t counsel for the 2ccused can fully participate in this 

investigation. Investigating officers wculd nnt participate 

in the actual trial. 

The new provisions make useful changes designed to 

simplify and f~cilitiate proceduT8 of the courts. 

Changes increDsing the power 'If sentence "f Summary 

Courts will Ir.ake pc>ssible the mnre extensive use nf such 

ceurts and lessen the need for G~neral Ceurts. 

The measure pry-wi"es th?t review cf sentences, 

alV'r-:,ys a vital part nf n2val T)rocedure, on legC'lities shall 

be divorced so far as possible frrm the officer "'hr "rdered 

the trial, without diminishing the clemency authority of that 

officer~ Provisirn is ~lso mede that the accusrd sh~ll h8ve 

one year tJ file an appeal tr; e special board cf appeals to 

be appointed by the Secretary of the Navy. Such special 

appeal would in no way lessen the review nnw provided for in 

tho Office of the Julge Ldvocate General, in the Bureau of 

Personnel, and in the Office of the Secretary. 

THE NE1.'i PROBLEM 

The mG2SUre heretofore proposed by the NAvy, reflect­

ing the results of careful studies, does not address itself to 

the problem of ''!hether provisi0ns fnr naval courts should be 

made part of provision for courts in 911 three branches of 

8 
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unifidd naval defense. It vnuld seem tha t the g:meral basis 

appropriate f()r use in the Navy could be combin:d in a measure 

covering courts for the milit3ry and air branch~s 2S 'ell. 

Wheth3r nr not the provision for courts in all 

branches shnuld be the change is c; matter to 1vhich nC' ccn­

sider<::ble ,thought was given by any of the BO.Jrds mentioned 

above or by myself. 

-e
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3.IEGELi;i.W.; I STRtJ.SSEn, SCE1tl~-\.Z &. SP!EGElJ3Eh.G
 
160 :Oroac.\.,ray
 

Ne,,, York 7
 

J.~ove;lber 23, 1948 

Fcli;~ Larkb, Esq.,
 
Co, irli ttee on Unifqru Code of Hilitary Justice,
 
Office of the Secretary of Defense,
 
;laS:lin;;ton, D. C.
 

Dear Mr. Larkin: 

There will be wailed frOQ this city to­
ni~ht to the attention of Prof. Morgan the letters of
 
the Chnirnen of the various cO:JL:ittees concerni",=:: th8
 
reforQs to court-oartial deeQed necessary oy theo.
 

I would €reatly a~prociate it if at
 
the a~))ro.:)riate [10f.1O" t you could in foro ue as far in ad­

V8'lCe as rossible whe'1 the "e..l Co-::'e of IHlitar:! Justice
 
will be introcluce.l i"lto the Con.:ress. I utice this
 
request oecause we have been suc~essful in persuacli'l~
 

the Aoerican. :3roadcastinf"' CO[lpan~l to d.evote one of their
 
For~~ sessions to a discussion of the subject, Doth on
 
television a'ld haiio. It is their desire as well as ours
 
th~t the progr~l should be scheduled to be coincide'lt 
as nearly as possible with the intro~uction of the new 
lerislatio'1 into the Congress. I hope you will be able to 
receober this request. 

Thanking you in advance, I au 

Yours very truly, 

G.':\.S: eo /s/ GEOnGB A. SPIEGEL~Er~G 
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November 22, 1948 

Comrittee on a Uniform Code of Military Justice,
 
Office of the Secreta~ of Defense,
 
Ylashington, D.C.
 

Attention: ·Professor Edmund M. Morgan, Cbairman
 

Gentlemen:
 

The Chairmen of the Comwictees on Milita~ Justice of
 

the American Bar Association, the AssociaU_on of the Bar of the 

City of New York, the New York County Lawyers ' Association and the 

'~ar Veterans Bgr Association, take this opportunity to submit, on 

behalf of the Associations which they represent, their recommenda­

tions with respect to essential refoms in the judicial systerr:s of 

the Armed Services. 

Each of the Committees has made an intensive study of, 

the various systems of milita~ jus~ice and their practical applica~ 

tion. All of the undersigned and most of the members of their 

committef.lS are veterans of 'Yorld '''Jar II with extensive mili tary ex­

perience in many branches of the various servi.ces and in many pa rts 

of the "'lorld. These veterans have had wide experience in the actual 

operation of the court-martial system ei ther in the Army, the Navy 

or the Air Force or have had ample opportunity to observe its operation 

in the field. 

The Armed Forces have a primary mission to perform, both 

in peace and in war. Any code of military justice must be calculated 
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to	 promote that mission and no reform of military justice, however 

attractive to the civilian mind, can or should be undertaken if its 

effect is to hamper that mission. It is our belief, based on actual 

experience in the field, that th~ reco~endations which we make here 

will promote the morcle of the Armed Forces and thus be of material 

aid	 in the effective conduct of their,function. 

Certain reforms hav~ been effected for the krmY, in the 

Elston Bill. Among these are: 

(1)	 The establishment of an independent Judge Advocate 

General's Department; 

(2)	 The requirement that the law member be a lawyer and 

be present throughout the trial; 

(3)	 The extension of the scope of revi£w, to require Boards 

of Rc:vie1.'1 to consider the weight of evidence in review­

ing the judgment of the court. 

It is our conviction that the reforms effected by the 

Elston Bill must be Gxtended to all the Services. Vie del3m it essential, 

however, that the following addi tional reforms be made, applicable to 

all	 Services: 

(1)	 That the judicial systems of the Armed Services be 

removed from command control; 

(2)	 That a simple system of review be adopted; 

(3)	 That in all gJner?l cou~ts, and wherever pos3ible 

in all other cases, both the Trial Judge Advocate 

and the assigned Defense Counsel be lawyers. 

t 
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Of these the removal of cow~and control from the courts 

is paramount and unless this b~ accomplished all other reforms will 

be ineffective. 

COM1~AND CO~ITROL 

The maintenance of disciplin8 is a function of commando 

It requires that comm~nd shall have the power to order the trial of 

all charges of breaches of milita~ discipline; that it shall have 

the power to appoint the Trial Judge Advocate and control the prosecu­

tion; thi"·t upon the: rendering of the Court I s findings and sentence 

it shDll haw' the right to exarcise clemency. 

There is a clear distinction h3tw8en the right to order 

an accused to trial and to control the prosecution, v'hich are undoubted­

ly co~and functions, and tha right or power to influence the Court in 

determining the accused's guilt or innocnenc~ 2nd the sentence to be 

imposed upon him. The latter are po~rGrs which command has expressly 

disavowed. Only by vQthdra1ring from command the power to influence 

the Court c~!n we be sure th2t it will not be exercised in the future 

as it has been in the past. 

The War Department Advisory Committee on Mili tiny Justice 

on pp. 6 and 7 of its report, dated December 13, 19~6, says: 

liThe Committee is co nvinced th:J t in many instDnces 

the commanding officer who selected the members of the 

courts made a deliberate attempt to influence their 

decisions. * * * Not infrequently tho members of the 

court were given to understand th&t in case of a 
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conviction they should imlJOSe the maximum sen­

tence provided in the statute so th:t the generJl, 

who had no power to increase a sentence, might fix 

it to suit his own ideas." 

A system which permits of such abuse can only result 

in a lowering of morale. It is as essenti~l to the pr0servation of 

morale that th8 personnel of the Armed Fo~ces believe the system to 

be fair, as th~t it be administersd fairly. To achiev~ this wholly 

desirable result "18 advocate only that comrrand, which controls the 

prosecution, should not elso appoint and control the court and Defense 

Counsel e That morele may be maintained without interference ith the 

proper functions of cO~T.and, rc~uir~s the appointment of the court 

and Defense Counsel by an independent judicinl grm of the service. 

Using the Army orgenizatjon es an axampJe this may be 

accomplishad in the following manner: 

Thd convening authority will be the President of the 

United states, or the ranking member of the Judge Advocate GeneralIs 

Department who is p ttached to " territorial depa rtment, the Super­

intendent of the Milita~ Academy, an Army group or Army, and, when 

empowered by the President, the Judge Advocate General of the ArmY 

or Th~ater Juige Advocate may d8sign~te the ranking member of the 

Judge Advoc9te Gener~lls Department of any district or of any force 

or body of troops as 0 convening 2uthority. In tho case of the N2YY 

• 
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or Air Force the equiv~lent unit of corr~2nd may be substituted 

for those above enumerat~d. 

The com~anding officer to ~TIose cOIDm9nd 8 convening 

authority is attrched shall designcte to such convening authority the 

officers ~nd enlisted men in his command ."'vai13ble for service on 

courts-martial. The commonding officer may, as his requirements 

dictet2, change tho personnel so designated. From such panel the 

convenir.g 9uthority sh~ll select the courts n3cess2~ to discharge the 

judicial function of the commend. 

Ordinarily the com~anding generals at Anr~ level will 

require th'3 comrnc:nding gener-:ls of divisions end corps "Ii thin 

his command to make available to the convening 9uthority the r3quisite 

personnol~ It is to bG ~xpbcted th[t in normal course the court 

nppointed to try cases involving personnel of any division or 

corps headquarters will be selected from the personnel of that 

division or corps, But, when required in the interests of justice, 

the convening authority will have the power to order that the accused; 

be tried bv a court composed of officers and men from a different 

division or corps. 

The reason for empowering the Judge Advocate General 

of the ArmY or a Theeter Judge Advocate to designate 8 convening 

{
L authority et lower levels than Army is to take care of the situation 

wher~, due to geogr9phical or other circumstances, a smaller unit 
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than an krrny must h~ve general court-m2rtial jurisdiction. 

The commanding officer, having referred the charges 

for trial and the CAurt h8ving made its findings and pronounced 

\... its sentence, the record will then be f~rwDrded to such commending 

cfficer for his action with respect to "mitigation or remission of 

sent0nce. The r~cord will then be forwarded to the convening auth­

ority for review and his powers of review should be those given the 

appointing autho~ity in the 31ston Bill. The convening ~uthority 

will prep:u'e a written review '~hich will become part of the record 

and he shall have the power to approve ~nd order executed such find­

ings and sentence, in whole or in pert, 2S he believ-3s w.'3rr.?ntcd by 

the evidence and the applicablo laVa He shall also hove the po'~er 

~ to order a rer-earing in the event that he shall disapprove the find­

ings. 

FULL HEVn:;:..r 

The final review of tho case should be accomplished by 

a single Board of Review which shall have as rn-::my divisions as may 

1 be required. These divisions will sit either in Washington or in 

a Theater. This procedure should constitute final review, except 

in those cases vmich bv"law require confirmation by higher authority. 

Present A;'i. 50, contaimd in th3 Elston Bill, is so 

complicated 9S probably to be unworkable - ~nd cert~inly it is un­

intelligible. It should be repealed. 
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COUNSEL 

One of the principal, &nd we believe well justified, 

complaints a~ainst the administration of military justice during 

~orld ~pr II was that the accused W3S inadequately represented. 

Defense Counsel were 211 too frequently untrained, both in the 

la1'/ and in military justice procedure. The ~aston Bill doe s not 

make mandatory the appointment as counsel of men trained in the law 

even with respect to trials by gener31 courts-martial. It pro­

viles merely that tho Trial Judge Advocate and Dpfense Counsel shall 

"if3vailcble" be lawyers, .:;nd th",t if the Trial Judge ;\dvocate be 

a la;.'JYer then the Defense Counsel must also be a ls ,ryer. It has been 

held repeatedly th~t the determin~tion of whether an officer is 

"av:lilable lf is not subject to review. 

That counsel in milita~ trials shou1d be lawyers iB not 

disputed. If this be so, surely the rlrmed Services ~hould be re­

quired to make available the personnel necessary to assure the 

accused of a fair trial. ,. 
Further to preserve the rights of the a ccused Defense 

Counsel should be required to include ClS pa rt of the record a 

statement of the errors which he believes were committed in the 

( course of the court-martial rroceedings ~nd he should be afforded 

-e the opportunity to submit a brief in supnort of his contentions. 
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•
SPECIl.L COURTS.....M\RTIhL 

In so fer 2S practicable the procedure of special courts­

martial should be a ssimilat",d to that of general courts. ;,',s a mini­

mum requirement, a law member who is either a lawyer or a member of 

the Judge 1,dvocete General's Depa rtment should be designated in all 

cas s oxcept those involving a charge under'A.W. 61 (absence without 

18Jve). 

Commanders of the l'.rmed Forces of this country must 

r391ize thet they Bra dea~ing with men whos~ initiative, ingenuity ~nd in­

dependont self-respect h~ve made them the best soldiers, sailors ~nd 

airmen in the world. Nothing can be worse for their moralo than the 

b~lief that tho ~ame is not being playod according to the rules. The 

found3tion stone of the morale of the llrmed Forces must be the con­

viction that v!hen a member is charged with an offense his case lvill 

not rest entirely in the hands of his commander, but that he will 

be able to present his evidence to an impartial tribunal ~~th assist­
,. 

ance of competent counsel and that he will receive a fair cmd in­

dependent review. He is en integral part of the hrmed Forces and 

the courts of those forces are his system of justice. 

These considerations of justice are as important 

in time of peace as in time of war. hS our outlook upon world 

affairs and our concepts of military service h~ve broadened, 

-e national defense has become a metter of concern to every citi­

zen~ Vii th the advent of peacetime selective service the 
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need t03mphasize the fairness of thd miJ.i tary justice syst~1J1 ih­

Cr.38Sea. 

Our prosent system of military justice has proved sadly 

deficient jn two wars. ,'ie c~nnot now be satisfied vd.th half measures. 

Nothing less than the raforms "Thich Wi:; hsre advocate can effect the 

true administr3tion of justice jn our court-marti<.1l system. 

V8~J truly yours, 

/s/ Geroge h. Spiegelberg
 
Chairman, Special Committee on Military
 
Justice, American Bar Association,
 
160 Broadway, Ne"J York 7, N. Y. .
 

/s/ Fr2d6rick vP. BDTan
 
Chairman, Special Comrrittee on Military
 
Justice, ~ssociation of the Bar of the
 
City of Nt"l York,
 
102 Mailen Leme, Ne1" York 5, N.Y.­

/5/ Hicherd H. Viels
 
Gneirman, Special Committ?0 on Military
 
Justice, New York County La~ers'
 

Association,
 
551 Fifth ;;venue, New York l7~ N~Y~
 

/s/ Arthur E. Farmer
 
Cha:rTman, Committee on Military Lay,
 
~pr Veterans' Bar 1ssociation,
 
551 Fifth Avenue, New York 17, N.Y.
 

-e
 
-e
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AMERICAN BAR ASSOCBTIuN 
Organized 1878 

Section of Criminal Law 
1947-1948 

September 23, 1948 

llir. Felix E. Larkin 
Office of the Secretary of Defense 
Room 3-E-732, The Pentagon 
1fTashinston, D. C. 

My dear Mr. Larkin: 

I appreciate very much the opportunity you gave me the other day 
to discuss with you the work of the committee seeking to revise and integrate 
the court-martial systems of the Army, Navy and Air Force. It ~ertainly is 
a most Viorthwhile objective and you may be sure that our committee on Naval 
and 1.ilitary Justice 1':ill be happy to cooperate in every way possible. 

I hdve written to the chairm3n of our section and to Colonel 
Shattuck of the visit and of your kind invitation to submit our views on 
some of the policy ph3ses at le3st of tht:: task you fdce. I think they will 
have some su~gestions ~ith re~ard to appellate procedure, sentencing methods, 
the desirability of permittin~ defendants to waive some of their rights 
presently making for delay in disposition of their cases, representation 
by counsel, the desirability of 31lo"ing enlisted personnel to serve on 
the court-martidl, and other questions on which your committee must reJch 
a decision. I hope th.Jt we will hJVe some conUllents along these lines in 
th8 not too distant future. 

During the course of our conversation you asked how many writs of 
habeas corpus were being filed by military prisoners in our institutions. 
From July 1, 1947 to July 1, 1948 ,q total of 55 cases were filed. From 
J3nuary 1, 1948 to date 59 cases h3ve been fil~d. Notonly has the number 
of such writs incroased in the ~ggregate during the last year, but they have 
also increased considerably in proportion to the number of military prisoners 
we h3ve in our institutions, since they have been dropping in number gradually 
durin~ the past year. It would be difficult to give you the exact nlli~ber 

of writs by type of question raised, but from inform3tion that I have 
obtained I can say that about 90 per cent of them would be in the following 
categories: 

Jurisdiction of Court-~artial 

Lack of effective counsel 
Perjured testimony -e Lack of compliance with Article of \',Tar No. 70 

(Proper investigation prior to prosecution) 
Insanity at time of tri31 
Authority to commit or trnnsfer to civil federal 

penal institutions 
Miscellaneous 

I 
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If you V'!ould care to have me do so I can run these CAses dOViD in more de­
tail. 

I also promised to send you J cory of the interim report of our 
committee on N3val Confinement policies. If you h3ve time to read the 
report you will note that we suggest among other things the desirability 
cf '1 w3.iver procedure and sevenl other matters affecting the N3VY court­
m3rti11 system. 

I am sure you understand th3t whatever suggestions are made by our 
corrunittee on 1iilitary and N.wal Justice He not necessarily tho'se of the Bar 
Association becqusG at present there is some overlapping of jurisdiction 
with respect to this matter between Our section and a special committee of 
~hich kr. Kin~ is chairm3n. Fe have Jsked the Board of Governors to resolve 
this matter 1nd I think they will do so in the very near future. 

PleAse cqll upon me if I can be of further Dssistance to your com­
mittee either in my capacity as secretary of this section or AS Director of 
the Federdl Prison Bureau. 

With kind personal regards, 

Sincerely yours, 

/s/ James V. Bennett 
Secretary 

Enclosure 

1. Report on file in Mr. Whelan I s office, Rm 3D-745. Copy AVE1.ilaol'.e for loan 
by contacting 1Jiss Carr, Ext. 6952. 

, 
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Orl=:n'1izGG. 1878
 
SJctio~ of Crici~al Law
 

1947-1948
 

W~shington, D. C. 
OctoJer 14, 1948 

Hr. Folix b. Larkin 
Offico af the Socretary rf Defonso 
n00n 3-E-732 , TL~ Pontago'1 
.lashi"gton, D. C. 

My donor Ill'. Larki,,: 

You "rill ;,e~'haps recall that when we discuss8d the reV1.S10n 
0f tho court nartinl ~roced~re I sugl=:8steJ tn you that prese'1t 
sO'1tencinr lJolicies and. Gethods nf rr:ili tar~T courts nartial 8.'1d their 
nethocl of oxecuti~g these sentonces cisht 08 rec0~siderod. AS you 
kno\'1, I ,'0 strl"lnrly in favar of the indet'Jroinate sente1"lcin/2 proced.ure 
as a)plios not onl~r to civil prisn"ors but oili tary offe1"lders as well. 

I" t~is connection, it occurre~ to DO that your co~~ittee 

ui:,":ht 00 interested in a stuc'.y I have heard a"bout through sO.Je of :Jy 
friends in tho oili tary estaolishL1e1"lt. It deals, aIJ()'1g other things, 
·vIi th the adVisability of cn, loittin~ to the civiliRn cranch fJf thc 
govornoont all porsons con~icted oy Qilitary courts ~artial. I have 
~ot soen tho study oyself a'1d I do not knnw its contents, but if it 
intorests you, you night inquire aoout it of oit~er the Chief of tho 
Corrections Division of tho ."1.rr.1Y or of ·the ijavy. I havo hnG. a nunber 
of infornal talks froo ti..le to time with the chief of oath of those. 
br~nchos, as I ~rcsUQe you roalize, and I think thoir views with 
respect to sentencin?; and the effect of .n.rticle of 1,[<::,1' 42 on tho 
L1ilitc;r3r ostablishuent are 'vorth consid.ering. 

It is oy hope that Gonsideratinn can be ~iven to a sentoncin b 
IJroceclur3 which i" effGct "'ould authorize the c0urts f.1artial to counit 
all persons fou"d guilty tfJ a sort of dia~ostic contor whore their 
cases cnn be thorou?~ly studied e~d at the end, say, of a six-nonths 
pGrio~ a final decision Dade as to th8 longth of sentenCG, where it is 
to "be eerved, ,.,hethor t11G clefeTlclant is rest')rl1"blc :laterial, I1'1Q tho 
type of dischnr~e to be ~warde~. This, in effect, is the prnceduro 
no'.! follo"-8cl 'J;r tho State of California for &1 offenuers an" b;y' the 
State of New York f~r all of the younger violatnrs of =ew York State 
statutes. If so~o such procelure or policy of this kin~ were put 
i'1to effect by the oilitary cstablishQent, I thiTlk a great ~eal of 
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tho difficulties and criticisos 0f court oartinl ~rncedures would 
be elinin[l,tec.. an.t at the saile ,!;L:e the Aru;y, ::avy a:-:c.. -\ir C0r1.)S 
coul~ te relieve~ ~f ~uch of the onerous anQ listnsteful task of 
operntin2: pris'JT's e.nd refor:iatories. To effectunto such a plan 
would require, I presune, wnre than o~o tiagnostic cent~r and per­
hal)S severnl S8'1'\ tc"ciTl[':ooarc:.s. 0r au tl10ri ties, as they are called 
in Californ.i~. It seees to De. hnwever, thGt it would ce quite 
possible for the heads of the Corrections Divisions of the ArDy, 
~av~T n~C: Air Force to ~ive you specific sug~estions as to h0w these 
coulC: be wor7-ed out in detail if you care to call u)nn thOD f'Jr 
this purp0se. In this connection you Day be interesteQ in a study 
of a siDilar idea Dade by a cnu!:, ittee of Sen ior Federal Judges \"hich 
I an e"closin~r.* 

Incidentally, the Chairnan of the &ection of Crioinal Law 
of the aocrican bar Association hns not yet heard froD the DenDers 
of our CODoittoe on Military ane: ~eYal Justice as to how they plan 
to wako nvailable to you their thoughts on the prnoleo on which you 
aro workin~. I hope they will have'sGoe CODDe'l'\ts for you in the not 
too distant future. 

I hope you are \;Joll and 1,ri th ki"dest ro~ardst 

Sincerely yours, 

/ s /	 J.rl1V:ES V. :a:B1;l.ETT 
Secretary 

* Report to the Judicial Conference (Se'l'\ior Circuit Ju~~es), of the 
Con~ittce ~ }un.ishoent 12£ CriDe. Copy availab12 for loan in 
Mr. -.Jhela'l'\' s officG. 3:0-745 Pe'l'\tago1"\. Extensio'l 6952. 
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SC 
U.l.HTED STATES DISTRICT COURT 

CHI (1,.GO 

Cha"1bers of 
Judge :lillian J. Car.Jpbell :;ovemter 24, lS48 

Hon. Felix Larkin, 
Office of the Secretary of Defense. 
3E-733 Pe~tar.on Builiing, 
Ivashi"'Gton, D. C. 

Dear ~r. 1arki~: 

In accor~ance with your request when I visited. you recently, 
i .... cor.pany \"i th r~r. Dennett, i-.r. Iv;cCorJ:1ick, IVir. ~lrisht a"1(i Captain l-ia.c:im 
as a Comui ttee of the Secretar;r of the ~~av~·. I sub,.1i t herewith oy sug­
gestions co.... cerni"g f.10C.81';lizin£: courts-Dartial proced.ure to pend t speecl; 
disposition of pleas of {uilty, followinR u procedure now used in the 
District Courts of the U"i ted States und.er the ne r Ei.ules of Cricli"1al 
Procec..ure. 

It has CODe to the atLe~tion of our COIilDi ttee in our b.­
spectio~ of various Kaval 3ri~s and i~terviewing of prisoners co~fined 

thorein that the vast oajority of cases in the ~aval courts concern 
leave violations, either A.a.!". or .1..il.O.L. In practically 0.11 of these 
cases there is no genuine issue of fact to be tried by the court. ~he 

Llan "las not there \1Then he was supposed to ·be there and has su~sequently 
either voluntarily surrendered or been ap~rehe~dec... Thus tne only 
question to be deterninec.. by the court is the reason for the abse~ce 

and "~That, if anything, the f:1an has to offer in oitigation. I40st of the 
men n01~ incarcerated awaiting trial for a.O.4 or A.W.O.~are willi .... g and 
anxious to plen.cl ,:;uilty a'l'1d got started. serving their se'ltence. HOHevcr, 
under existing practice they arc required to wait Ions periods of tiDe iT 
jail for records and procedures to catch up with them before they can 
plead. guilty at a c..uly constituted sUf:l,.lary or general court • 

It is, therefore, the su~gostion of our Committoe that your 
new draft of the law governing courts-martial perDit a defendant iODcd­
iately upon his reporting or being arreste~, to ap~ear before a proper 
Court Officer a~d plead guilty if he desires to do so; thus enablinG hiD 
to start on tho service of his sentence withi"1 a short tioe of his arrest 
or surrender. The proper procedure should thcn be to require him to 
execute a waiver and enter a plea of guilty. This follows the procedure 
no"., used in the District Courts of the Uni ted states and. knO\'Jn as ~laiver 

of Indictoent 1'Ihich you "rill find in Rule 7(b) of the Federal roles of 
Crini~al Procedure. ile susgest that sone proper adaptation of this Rule 
be includeQ in your draft of the new law to cover courts-oartial of leave 
offenses cases, and oi~or offenses where the defendant desires to plead 
guilty iLDeQiately and is willing to waive re€ular Court-Martial and the 
presence of his foroal record. 
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~h8 ~~~n~r i~ which cooparRole offenders nre now tried under 
this ~)roced'~r3 iT' tho Focleral Civil Ceurts is substantiD.ll~T as fol1o~.rs:-

~ defe~dant upon boinF, nrrested by or upn~ surre~dering to 
the UT'i tee.. States 1J:arshnl for an offense which he kn'J1,'Is ho has con:.1i tted. 
a'id to 1"hich he desires to plead. F:Uil ty a~d st[l.rt service of his son.tonce 
as S00n as ;possible, uakes known to the Marshal that he desires to IJlend 
r:uilty. The Marshal so advises the United. States .'ittorn.ey n'itl. the de­
fendant is ~ronptly brought bofore the Court and ~ursunnt to ~ule 7(b) 
above roferred to, is fully advised of his riGhts by the Court. Ho then 
consents to ,,,aiver of inc.ictnent and to prosecution by an inforontion 
then anJ there fi18~ by the Uniteu States Attorney. H~ is pernittod 
assistance of counsel if he desires it. He ~leac.s guilty to the infor­
matio!1. He or his attorney, or ·both, state any facts they desire the 
Court to consiC':.er i~ ui tiF-;ation. of se"tence. The Unitec. States 4"l.ttorney 
states any facts he thinks the Court sh0uld know, the Court reads the 
~uestionnaire hereinafter referre~ to an- ioposes sentence. Long delays 
in jail are thus avoided and tho defc'ida~t spends the tine insteau on the 
service of his sentence. U~ually in such casos the sentence is loss than 
after a trial since the Court takos into considorati0n the fact that the 
defendant by this proceduro is savinG the governnent tho expenso of trial 
and. of indictno~t by the Grand. Jury. 

In or:er that the Court night have full inforuation before it 
at the tino of i~~rsiti~n of sc~te~ce, we re~uire in this cistrict that 
the clefen(:a~t cOIJ}lote in he o.ffice of our Prooatio'1 Officer beforo his 
Court ap•. earanco the attachel.1 forn U.S.P. Fem, 2 captioned "~UES'i'IO:i.rAI:aE". 

Tho defendant is warned that this ~uestionnaire constitutes a ropresent~ 

tion to the Court and that any deliborate nisstatemp.~t ~laced therGin 
would c0nstitute a separate cri~inal offense for which he oight later be 
pU"1isho:". lie hEl-ve e:X:l--crie~ced, no difficulty in havin~ th8se forns correct 
ly coupletod. The forD contai"1s all essential infor~ation which tho son­
toncinh judGe should have 0ef0re pronouncing sentc'1ce. It prcoatly con­
tai"s Duch inforuatinn which ~ould not bo necessary in a courts-oartial 
procoodin?, but souethin E: sir.1ilar to this foro suitable for tho arned 
services could roadily be devised. 

I also attach Criui~al For::1 :10. 18, 1",hich is tho waiver of 
inc:.ic t,".lO~t referred to above. 

I shall bo pleased at your re~uest to elaborate on any of 
tho foroC"oi"F: a~l~ tr furn ish any aeldi tional i"forna tion which you night 
require during y~ur consideration of thesc su~gosti0ns. 

May I also take this opportunity of ex~ressing oy genuine 
afuJiration of the splendid an~ lawyorlike way in which y~u anc your assoc­
iates arc ap~roacpinG the Dooumental task entrusteJ to youo You have WY. 
best wishes for your c~~tinuod success. 

Sincerely yours, 

/ s/~rILLL'll-1 J. CJ'.NPBELL 
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u. s.P. Forn 2 r:I':1E u::r Ts..D ST_.TE:::; Fr'"OR.TIO.... SYSI'ElV! 

UJ.III'~~:J S'L-.:r:c~~ :JISTr.!C':: COURi' 
~Ortr:I'HEi~ DIST~ICT o~ ILLI~OIS 

- Q.UJ;STI01~.'"l.IRE DAT3~~ _ 

The purfose of this office is to help you. In orCer to ~0 so it 
is neccsso.ry thc.t you su~,ply us with tho f()llr",Jin{~ i'l'lforlJo.tinn. 
~>''I'I swer each 'question as accuratel;y anc1. cOD1,letoly as ~Jossiole. 

~D.De as ~ivon on Court rocorJ"---------------------------­
True ~;aoe _:~liases, _ 

_____°.lei,:=:ht _3irth Date ~Abe_~--------H~i~ht 

u. $. Ci tizen. ~:a.o.co ---Colr.r EJTF;s Cnlor Hair _ 

:Bir th Plae e_....,..-- Scars I Mo.rkings, _ 

Military Servicc ------------~Reli~i0n---------Sex~---------

SiT1[Ole,__...;Mnrried ,Se~:JarD.ted~-....:Div:)rceQ:----\li(-:.ower iTido ...! _ 

:apart~ent~ Floor I Nuoter' Bent Date of Phon 

• 
'T; TIillJOer '~UDber i of ~00DSI Paid MoviTls in l~O • 

I 

Last two previous ad~resses: 

I 
1. I 

'I 
2. 

Char"'e _ Dnte 0 f Plea~ ------------ _ 

1Nhere Cor.mi ttee;. U. S. Juc1f:e. -'-- _ 
'-------------~ 

1.Vhen COI:lOi t t e('..~ ------ Case Continued to_-------------- ­

Senten ced for _l:lhere ...U"rested.


ilhcre DetninGL oefnre
 trial------- , 
Probation fnr-------------- ­

Date 0f Arrest Fine, -----.Restitut ion _ 

Do.ys in Jail oJhero _ Defense Attorney _ 

.ti.dQre s s, ---~Phon e _.'"l.:lOUT1t of 130'1 t 
~------------

\ihere Triec~ ~Ploa~ ~- Co-defe'1d.ants, if any __ 
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P':~S::;T Ivi:.3...~ 

e 1'!e..te's Full ~~aoe 
De..te of 
Narriage City tS.n\.~ State 

:;uDber of 
Child.rsl\ , 

e
 
PREVIOUS l·in.R:r.l:l.GES e
 

I:::1.te of :7UI. 'J,or of 
Ivinte 1 s :Full .l.-inr.w Harria[e City n.nL: State Chil.:"'-rel1 

'--------'---~------------'---------

Wife: ChilJre~: Father: Mother: Stev-p~rel1ts: 3rnthcrs: Sisters: U~cles:~unts 

l~\iE I How Occupation 
First Last 'A{!:.e ,Relate.}

I 
Birthplace or Kind of Ilork 

J 

• 
LIST .-;,L1 ~iEi·jBE.iiS OF YOUR FA.1II[ILY .'1.:7]) CLOSE iiEkTlVES ~lHO ~REi ~,OT LIVI.l.vG I.l.~ HOHE 

! How Occupn.tion 
First Last i .dee i?celatod. Birthplace or Kind of '.fork 

i Ii 

I ' 

i i
I 

: I

------~I---+----jl·~.-------'1------­

'j I

~f 1--_+- -1-:-----------r------­,e • ,I I 

---- ~...I=:'.._ __l.i_.......~_,_-----ll------------'---------



U.S.P. For:.l 2	 - 3 . 
ADDITIO:~~ HISTOnY 

e============:========
0f last school attended~	 .Ad~ress __\e J.~aue 

Last Grade CODpleted~ ~Date you left schoo~	 __ 

e ilaQes a~Q addresses of~her schools atte~~ed 

lla~e-----------------------------_-...:Address---------------------------- ­
J.~aDe. ........-----------------..:Ac.'..dres s	 _
 

LIST TEE JO:dS YOU FAVL H:;::'L:9 BEGIJ.il.ili~G '\'lITH -THE 1..5'1' C.~OT ODD J03S) 
Dnte i Date NUDO of Ferso~, Firu: ~~dress I' I \va,'os 
Bet-:an i Left or Corporation I Stroet :';u:Jber, Oi ty Kbl of ~IGrk ! Received. 

I 
I 

I 
I 

---+--~!-----------+--------i-----_+_----
I 

--~-____j---------t_-------I-----__+_----
I 

• --j-.,.......-L---------....:-------.----f------'---- ­

i 

en:;.:,loye.::":. state ho", you nre bei'l1s su:.~r.lorte_:	 _ 

Place I 
Date of Arrest Offe!'se I Court Dispositioni 

-----r--------+--------I--------------------- ­
I•	 I 

~	 a --+-------l-----I-...,...-------t------- ­
., I 

./ 

~. --4..-.- ~~_ ___:.___---­
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DISTJ:.ICT COill\.T OF THE U.l.iITED S~TES 

For the 

District of 

Division 

vs. 

the above nnced defen~ant, 

who is accusel of violatins 

bein e ' a:'..vi sed of the nature of the charGe anc. of h_ rLO';hts. here-by waives 
in open c()urt lrnsecution by inJ.ictae..,t and consents that the proceeding may 
be by infornation instead of by in~ict~ent. 

Defendant 

iIi tness 

Counsel for Defendant 

Date 
-~------------~ 
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WAR	 DE?.:illTi4El;To 

p War ~epartDe~t Special Staff 
y Rational Guard 3ureau 

WashinGton 25, D. C. 

~oveDber 3, 1948 

1-1r. Edr.1Und lvi. Morga", Jr. Chairma"
 
Coomittee on a U~iforo Code of Military Justice
 
Office of the Secretary of Defense
 
'.lashington 25, D. C.
 

Dear Mr. Horgan:
 
l. 

Ackl"lowledgment is oade of your letter dated 1 :;oveober 1948 
regarding a Uniforn Co~e of Military Justice. 

I t is requested that the :Bureau be f arnished a copy of the 
analysis 1.'lhich has beeTl ;JrepareCl. to date, in order that a f10re 
intelligent and conprehensive coooel"\t oay be subDitted. 

It is also tr-c tcsire of tho Bureau to correlate this analysis 
"Ii th studies now beil"lg conductec. i., ssveral states in connection 
with a revisioTl of their oilitary codes for the governoent of their 
National Guard units when not in Federal service. 

Very truly yours, 

lsi	 IG:;L,:S'Iri F. C:t1...,.r:LER 
Major G3neral 
Chief, Lational Guard 3ureau 
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Y HOW~ E. CROUCH 
Attorney at Luw 

31 or • .Broad st., Pawcatuck, Con'1ecticut 

.8.Ugtlst 14, 1948 

Professor EGffiund Norgan
 
Harvard Law School
 
Cambrid.ge, Mass.
 

Dear Professor Morga'1: 

I read i"" the Su""day ~.ew York Herald, Tribu"'le, that you are O'1e of a 
committee of three, elected to go over the Courts Martial Systen of the 

). arne} forces. 

May I oake a subgestion as a former meo~er of an infantry division 
duri"'lf, the las t 'iT or Id lJar? Law:rers should be cooo issi oned and allowed to 
admi~ister the Courts Martial System a""d ~ot laycen officers. You may 
set up a porfect systeo but if it is not staffed with lawyers for adoin­
istratioTl, it lill fail to achieve justice. 

J 

For instance, in an inf~try division, there are fifteen units of 
batallion size. Each battaliOTl unit has a surgeon or doctor, ~ cha~lian, 

but '10 law,yer froI'; the jucl!§:e advoco.te geTleral depart'1ent. There is only 
one Lt. Colonel ~Tld 0"".0 ',oJarrant offic3r froo the jUcl~:B advocc.te genornl 
depart~ent i~ the e"'ltire division afaiTlst sixteen (16) chaplains c.nd 
sixteen (16) doctors. The legal syste'1 of the army will never succeed 
,,,i th its iJission of justice until lawyers are used to stc.ff it. 

Many lawyers trained in sone other bra"'ch of the service were ?lc.ced 
uron special clut~· to ha~dle Courts Martials b\lt no Table of Orf';nnization 
positions for tho judge advocate general clepartoent were allowed. If such 
specially assif,ned la'''"Jers did not reflect the d.ic tates of the cODoanding 
officers, they could be readily transferred and a layoan officer sub~ 

stit\lt9d, whereas a meober or the judge advocate general departoent in a 
T/O position could not be so easily coerced if under proper regulations. 

I believe that you will find on investigation that through out the 
armed forces, legal tale."t is being wasted, especiall:r in war tL.:es. All 
lawyers Q'11ess possessing prior traini~g in other oilitary fields, should 
be a\ltooatically assigned to the judge advocate seneral departoe."t and 
cODoissio."ed just like the doctors and clergyoen are now coomissioned. The 
Table of O~nizations of the aroed forces should require judge aclvocate 
ge."eral departoent officers in all u~its for carryi."g out Military Justice. 
The T/O of all u~its requiri~g contracti~g officers and the T/O of Military 
Gover~Dent Units should require lawyers cODoissioned in the Judge Advocate 
General Dopart~e~t. The arDed forces are wasting legal talent in tiDes of 
eoergency. Thelegal professio~ is just as ~ecessarJ as the oedical pro­
fession in the oilitary forces and should be given the saoe treatnent and 
position. The creation of your coooittee bears witness to this unavoidable 
fact. Very truly yours, 

/s/ HOWARD E. CROUCH 
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THE ST. /\ THONY
 
San Antonio 5, Texas
 

January 31, 1948 

Senator Tom C~nn311y
 

S8nate Office Building
 
~~shingtnn, D.C. 

'Jhile I was stctir,ned in "IIP-shington in the office of The Judge 
;Llvocete Gener"l I in' en-ie 1 tc:iiscuss with you :3 subject in which I am 
vitally interestei and which I consi er of tremendous importance to our 
country et this time; the subject is our arry court-m:jrtial system, more 
especially trials by general courts-m8rtial. ~y four yeJrs l experience 
as Judge ..'<-:vocate of the Thi rJ SErvice Comrr:,m: at Beltimore, during 
th3t time ani my later experience as 2 chsirmcn of a Board of Review 
in the office of The Juclge i.':1VOcate Gener'"1 , and my long experience in 
the pr3ctice of low in civil life, causes roe to fe31 that I am in 30me 
m33sure qu~lifiej to spcck on this subject. 

Before I ~ent to the X~lter Reed Genercl Hospital I di':1 have 
the opportunity to present mY views on this subj-ct very briefly to 
Congressm3n Kilday, who, ?S you know, is the ranking minority member 
of the House subcorrrrnittee v!hich ir:::ftsd. H.R. 2575, the purposes of rhich 
is lito Bmend the Articles of 'Iar to improve the OJ iministration of 
military justice, to provi?e more effecti'e appel14te reviel~, to insure 
the equalization of sentences, an'i for other purposes,1I I also dis­
cussed this subject briefly one night with Senator Glenn Taylor shortly 
after he attended a hearing before the Board of Review of '..vhich I was 
a member, involving a case of s young soLlier from Sen8tor T~ylor's 

state who hDd beem tri::d. by a generDl court-martial in Japan ani sen­
tence':1 to death., However, I did not have the opportunity of present­
ing mY views on this subj8ct to you. 

I am just in receipt of a letter from Paul Kilday informing 
me that the Housa has alre8~y passed H.R. 2575 and th~t on January 16 
this bill was re.Jd t",ice before th3 Senate en~ referred to the Senate 
Cornmittee on lIrmed Services. Pqul says tha t "lhen this bill was under 
consijeration Qy the House be handled the minority time on the floor 
and that the Recori of the days th3 bill \'!3S under considerCltion will 

r' reveal that he made reference to a IIsincere member of a Boa rd of Review" 
by which (though my name W<JS not mentioned) he 1rTOS referring to me.' 

I h've carefully examined H.R •. 2575 and I am of the opini0n 
that this bill, in its present form, will improve the administroticn 
of military justi ce and it c<Jn be 8rgutild that the bill provides "for 
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some effective appellate revision,1/ but in this l8ttcr respect I do 
not b~lieve there is much, if any, improvement in the m~chinery provided 
for-appellate review of trials by g0ner2l courts-martial. In truth end 
in fJct I 8m convinced. beyond "11 doubt th?t the la1'l as it exists trJday 
2nd os provided in H.R. 2575 is f2tally defective and that it is vital 
tJ our natic>nal security that this fetal defect be remedied by Congress 
without further :lelay. This lack of "effective appellate reviE:1lIJ" is one 
of the main contributing c~uses of the wide-spread ill-will that exists 
thrr.ughout our country, not only against our A~ court-martial system 
but a[;ainst all army officers as well as tha i-irmy 3S:, vihole. This 
hurricone of ill-will is having a we2kening effect upr;n our i.rmed Fcrces. 
Voluntary enlistments are at en extremely low ebb 2nd crmpulsory mili­
tary tr3ining lies dormant in a committee and, apparently, during this 
national ele ction year, cannot be brought tc> the fl')(T of either Heuse 
for ccnsideraticn ?nd passage. The ill-will towerd a~~ 0fficers as 
a c13ss is so strong that apparently lithe rule by simerals l1 will be an 
issue very much in the spr;tlight during the presidential campaign -- it 
is so strong thet the Senate has ~lrGady refused to ccnfirm an appoint­
ment of :2 General in the tlrmy to a very hi~h civil office, not because 
the individual nominated by the President did not possess the necessary 
qualifications (because , it s.:,ems, that tte indivi.du"'l nOrlinated 111/:'1S 

the best qualified indiviiu21 pvailable), but this individual W3S 

rejected bv the Senate for the sole reason t~at he was an army officer. 

Beards of Review are mere p,djuncts of the Office of The Judge 
hdv0 cate General. As I racall, they were provided fer by Congress 
shortly after l'~'orld war I to meet the hue and cry thcJt arose 3gainst 
the court-mClrtial system at that time The failure of Boards of Reviel\'o 

to provide u "more effective eppelllte revie'w" of convictions by general 
courts-martial is due to severel funcBT.ental causes, namely, (1) the 
memrers of such Boc:rds are arrrw officers "un'ler the cOIDID,md fl of The 
~4.djutant GenereL Their appointment and remC'val "'re at the will of 
the individual whn happens to be The Judge h~vocatG Generalo Their 
military ratings and their promotions are in the hands of The Jurlge 
Anvocate General and, in most cas8s, th8ir findings of fact 3S well 
8S their findings 0f lClw, are merely advisory to The Ju~ge ~dv0cate 

Oeno ral an.l the Presiient. There is nr: finality to the" ction and 
decision of B Board of R.view, and to make the action of a Boar0 of 
Review final 2nd authoritative requires further executive action ~~ 

The JUl:;e idvocate General, The Srcretc::ry of':3r (n0w, I believe, The 
Secr~tery of the Army), ~nd, finally, in some cases, by the Prasident 
himself. "Jhile hnstili ties were still on during "'Vorl i War II, the 
Presiclent 1 s tilTJe was sr nccupied Vii. th other mc:tters ')f nation':!l cnncem 
that it was physically impossible f~r hjm to properly consider end take 
final acti'Jn upon the s entencGs by General c0urts-mC'lrtial in thousands 
of cases of enlisted men, a~ officers, on i even civilians who wore 
subject t'1 military law. Several times the President was in fQreign 
lanis conferring with the chief executives nf our principql allies 
2nd, as a result, rec0rds of trial by g3ner--l cr:urts-marti21 pilad up 
to the ceiling awaiting the return 0f our Chief ~x8cuti'e to the Tihi te 
House, an~ during all of this time American soldiers by the hundreds, 
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end pro"bably th0 us?nls, cmd i~neric'm army "fficers wer' in confinement 
or u;ier severe restrictions at a deci expense to the Federal ~~vern­
ment, havinG n0'thint?; to co EXcept tc brr·cd over their disgrace of h~ving 

been convicteJ by a zeneral court-martial. In 3 very l~rge percent of 
th0se cases, the sentences by general courts-mertigl to iishr.nor2ble 
dischsre;e, lenG terms of imprisonment, or death, were jus t ani were 
Hnally approved cr confirmej by the President, but in too mcny cases 
(even though they be few in number) the sentences vere outrageous 2nd 
rdgrettable mischarges of jU3tice. I know from actual experience that 
in most cf these cases justice finally prevailed through our eXisting 
jefective 8ppellate review system. 

The "Judicial Council" set up in H.B.. 2575 is new bu t has most 
of the obj3ctions tha't exist in Beards of Review. In fact, I am inclined 
to believe th?t the creation of these lIJudicial C0uncils ll will further 
impair th3 effectiveness of appellate review. 

In my thinking there is only one remedy for this evil, and 
it is relatively simple: The reme::ly is to amend H.R. 2575 by eliminet­
ing therefrom all provisions relating to IlJu-Jicial Councils II and all 
provisions requirinb the President to approve or c0nfirm sentences qy 
general/courts-martial (the Presiient should h3ve power to brant execu­
tive clerrency ~s in civil c8ses), 3n0 abnlish all B~arcs of Revie~, 
anrl then crc~te an entirely new an 1 s3parate tribunal in the nature of 
an "nrme d F()rc~s Supreme Court" em: confer uprn this Crurt full 2!1d 
final 3ppellate jurisdiction in C8S, s involving sentenc3s by general 
courts-mcrtial; ani furth3r impow?r this Supreme Court, for rrQlitary 
cases, to 2·jnpt Dn:! pr0mulE:,ste rules cf proculur,- governing the trials 
of C2ses by General courts-m~rtial ani ~2ke the decisions of this 

)	 military Supreme Court C'bs r lutely final in such cases, regardelss of 
whether such decision is to approve modify, cr reverse the action of 
the trial cnurt~ ilnd, finally, make, the riuties anrl powers of The 
Ju::lge idvncate Gener21 in military cases c0rrespnnd with the duties 
and po~ers of The Attorney General in civil cases. 

The members of the "J~rmed Forces Supreme Court" should be 
nomin"twi by the President end cr:nfirrnei by the Senate in the same 
manner as is nnw done in the cases of members of the Supreme Court 
of the Unital State8. 

Army office~s in command of troops must have ample authority 
and power to enforce discipline and I see no objection to increasing 
such powers of a Commanding Officer but the authc.ri ty and pm"er to 
commsnd troops for comb3t purposes is a ,holly separate end distinct 
thing from a judicial procedure to determine the guiJt or innocence of 
one of our ov'n citizens whe is charged with violation of a military or 
civil lav, subj3ctinJ such citizen to the loss of his reputation, or 
his liberty or his lif3. 1111 s01Jiers, whether privates, army offi,.. 
cers or gener3ls must be subject to command for purposes of combating 
the enerry. j-w army without the pO'N3r in the officers to cormnani and 
the correspnn'iing cluty of the soldier to obey ceases to be an army, and 
becomes a mnb. On the ether hond, 2 judicial body empowered to adminis­
tor justice to the individu31 citizen charged with crime should not be 
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unier th~ 0~min?tion or commcni of ~nyono, n~t even the President cf 
the Unitei st.stes. A Juise whr; is subject tr, comm2nJ. fr"'m eny S2urce 
is_not a judge. 

The above briefly embodies my views nn this vital SUbj3ct 
ani I hepe thEt the burdens new resting upon you by virtue of Y0ur 
office are not so heevy that you c2nnot find time to give this subj3ct 
ycur i~~e1iate consideration. 

•	 I 2m so intensely interestad in this subject th3t I recently 
sent an airmail, special delivery, letter embo'iyine::; my vi3ws, tr; cur 
Fellm'l-Texan T:,m Cle'rk. 

AssurinG you of rry hi~;hest resdr-1 ::m':l test wishes, I am, 

Sincerely ycur friend, 

/s/ Charles 
Charles ffi. Dickson 

Via:
 
uir Mail, Special Delivery
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1655 Preston Road 
Alexandria, Virginia 
September 1, 19U3 

Professor Zdmund ~.ff. Morgan
 
L2w School of Harvdrd University
 
C0IT.bridge 38, Massachusetts
 

Dear Sir: 

I have r.3ceiveJ your 13 tter of August 19, 1948, sent j.n reply to
 
my letter of Jiugust 16, 1948~ I am pleas8d to note your Committee is
 
to consider the B211antine and Keefe Committ~e Reports. I beg to ad­

vise you of the report of the McGuire Committee, which did the spade­

work in th~ field of Navy Justice aDd which you did not mention.
 
Furthermore, my vie'Ns were thoroughly aired jn th8 minority reDort of
 
two rr.embers of the Ballantine Com~ittee, copies of which minority re­

port I trust you have been furnished. This minority report is the
 
only r'3port drawn up, I believe I Cdn safely say, by the only bra
 
lawyers who sat on Boerds, who had had previous legal experience in
 
civil life, and who h2d 2.1so served in the Navy on th~ operating level
 
on Courts H8 rtials •
 

.At the time of the filing of th:: Ballantine Report the Armed 
Forces had not been merged. Consideration of this consolidation and 
additional reflection leed to a conclusion on my part that I would now 
recorr~end a different Review set~up than pr0viously suggested. I .~uld 

create one Board, 'nth provision for axpansion in wartime to ?s many 
Boards as needed, responsible only to the Srcratary of Defense and 
consisting solely of civilian lav-ryers, which 1/'{ould review the b w, 
facts aIrl sentences and have po',.rer end auth0ri t;y to reverse, remand, 
or set aside ?ny conviction in pll cases of men severed from the service 
by means other than honorably, or -~ho r8ceive sentences of one Y3~r or 
more or death. 

The members of this B02rd should be appointed for sufficiently 
long periods of time, and be paid salari~s substanti11 enough, to 
afford them that independence of the militaDr , in the perf0rmanca of 
their functions, which I deam to be essential if we ere ever to have 
a system completely feir to the services Bnd to the men end one in 
accord 'Ni th the 1.merican spirit. 

The provisi ons for revie1'.J, in the recently passed Dr'1ft ct, in 
the hrmy do not eliminate, in my opinion, the unj3rlying difficulty 
which h_s previously cxist.:::d in tha services. One wh0 review's caS8S 
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should be 6S imparti8l DS is humenly possible. It is un?sual 2nd 
difficult to be imparti~l, completely, if one is aspiring tn higher 
office or r3nk 3nd his promotion is :iependent upon his ~ersonal st2nd­
ing with hjs superinrs. The new l2w does nnt eraiicat0 this f~ult in 
so fer as the Army is concerne:i 3n"', ')f c0urse, the fault still exists 
in the N3vy'S systerr ()f reviev.r. 

I would be ple.::sed to elaborBt;; upr'n th3 foregfHng .enrl tc.' furnish 
concrete illustr2tions 0f why I d8em such 2 step necess3rJ" either be­
1e re your Boa rd., in conference iQ. th y"u parsonally or anyrme whom y)U 
rlelegate. 

Sincerely yours, 

/S/ John J. Finn 
John J. Finn 
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State of Alabama 
•Executive Office 

1-1on tgomery James E. Folsom 
Governor 

November 5, 1948 

Mr. E~mQ~d M. Morgan, Jr.
 
Chairman, Committee o~ a Uniform
 

Code of Military Justice
 
Office of the Secretary of Defense
 
~ashington, D. C.
 

Deo.r lJir. lVIorga": 

In reply to your letter of ~ovember 1,
 
1948, the followi~g is my opi"ion:
 

I/he'" al'l officer orders a soldier court­

Do.rtialed, before court-nartial he is autonatically
 
c?"victed. I hav9 one reconoendation to oaks, that
 
enlisted oel'l try enlisted. ,.len '3.nd tho.t officers try
 
officers. 'l'his is an olu. CODr.lOn law, which has been
 
handed do...m for hundrEds of ye2.rs, that every [Ian
 
is entitled to be tried by his peers.
 

Sincerely yours, 

f sf JIM· FOLSOl,j
 
J"ilVI.ES E. FOLSOM
 

J3F:V
 

• 
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Brig. Gen. Alpha A. Fowler, Jr. 
The .hdjutant General 10 November 1948 

Honorable Edillund M. Morgan, Jr., Chairman 
Committee on a Uniform Code of 
~ilitary Justice 
Office of the Secretary of Defense 
Washington, D.C. 

Dear Mr. Horgan: 

Thank you very much for your letter of 1 November with reference to 
military justice. 

Governor Thoillp~on has referred your request to this office for ans­
wer and after an expression from leaders of the National Guard tcrough­
out the State and otcer cOillpetent ~ilitary and civilian authorities, 
we h~ve the f~llowing observations: 

AS written and Set up, althougL very highly technical, we feel if the 
rules are followed, so~diers end officers cannot complain of fe.iling 
to obt~in fc-.:.ir trials. The very great trouble is tl:.e control of 
boards end courts by higher autiority. In the ~~in, euc~ boards and 
courts are often dOQinatbd by t~e nppointing autLority. In short, 
tl1e only n0cessiiry cL811ge we feel is in the spirit of tr.ose who en­
forCe clilit~ry justice. 

Thanking you for the opportunity for tLis expression, and with kind­
est personal re;giJ.rds, I 8011 

Yours very sincerely, 

.
•	 sl .A.1Pf"...A.h. FO'.1:i,E., Jr... , 

Alpha .h. ~owler, Jr., 
The .hdjutcnt General. 
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State of Vermont
 

P
 
o 

Executive ~epartment
 

y 1010'" tpeli er ~ovemoer 18, 19~8
 

Mr. :;d.m~~ld I':. Korga'", Jr. 
Chairman, COIDffiittee on a Uniform 

Code of ~ilitary Justice 
Office of the Secretary of Defense 
Washington, D. C. 

Dear Mr. Morgan: 

I have delayed answeril1g your letter of :;';ovember 3rd - your request 
for my comme~ts 0,., military justice. It has been a busy time. 

I have some ver~' strong c01"lvictio"'s on. this matter of mili tary jus­
tice. My profession is that of the Law and I \,ras a busy trial la\l1yer prior 
to Anerica l s entry into ;lorld "Tar II. I had been State's .6.ttor"'ey (District 
Attorney) a,.,d a tefe"'der of alleged criminals. Also I "Ias a Reserve Officer. 
I was assigned, i,., May of ~94l, to the 43rd Infantry Division, then i,., train­
ing at Caoll Blanding, Florida, as a Captai'" and was shortly thereafter placed 
0'" the l}e"1el al Court a",d !:lade La T Me!:lber thereof. Inc identally, I Day sa~T I 
sp.rved ,·d th that Division through coobat in the South Pacific and "IOlni up \I/ith 
a relatively important position in the Military Intelligence Service in the 
P~ntagon. I left the Service on Christnas, 1945. 

My knowledge of military justice CODes not only froD serving on the 
General Court and as Law Memb3r thereof, but also from close observation of it 
operation ,.,hen not a mer,1ber of the Court overseas. I Day say that i" mili tary. 
justice there is no justice as I had conceived it in a deQocratic country. I 
believe one of the fU1"ldanental reaso1"S we were at '.'Tar was to i""sist that just­
ice should be the right of every indivicual, a,.,d such was ce~tainly not the 
case under the nilitary justice systen. 

So ouch for oy intense, deep, somewhat bitter feoling about this 
matter - a feeli'!"lt. I proL,ised oyself I would soooday oake perfectly clear to 
those who should Dake corrective steps. 

In ny opinio"1 the Comuand.ing Ge"1eral should not have the ap)oi"ltivo 
po'./ers over a General C')urt, "'or should he have anything whatsoever to do with 
oakiT\g out the ~fficiency Eatings of thoSG who serve 0'" a Ge"1oralCourt. 
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U~iforD Code of Military Justice ~ov8ober 18. 1948 
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Second. the apf0intoent of the trial lawyers. particularly the 
defG~se counsel. should not be within the control of the Coooanuing General 
of a unit. or of the Judge Advocate. a~d great care should be taken in the 
choice of the trial cou~sel. both prosecution a~d defense. 

Third. we were advised, not O'1ce but Llany tii1es 0'1 the Courts that 
I sat O't, that if we adjudged a person guilty we should afflict tho ~~xioum 

se'1tence and leave it to the Coo8anding General to oake any reduction. Such 
practice shou10 be co"deoned and forbidden. 

To yreservc discipline, I feel that the Coouan~i~g GeTJeral should 
have perhaps Dore suomary authority in Dinor oatters to Dake sentences up to 
sixty or ni~cty days. 

I believe a Court ap~ointed by SO~8 authority f2r ~eooved froD the 
unit and not responsible in any w~y, shape or Danner to the unit, or possibly 
even the Aroy itself, would be a very wise thing. 

I ",as dis:1iss6G. as a La·r Officer and. ~~eob8r of a General Court 
Martial because our Ge~0ral Court ~cqui~ted a colored nan or a oor~ls charge 
when the CODr:1andin,g Gen0ral wan tee.. hiD com:ic ted - yet the evidence didn It 
warrn,.,t it. I was called <iolom and tuld that if I didn't convict in a ?reater 
nULiber of c~ses I would be marked lawn in my Efficiency ~ating; and I squ~red 

right off and said that wasnft my conceptio'1 of justice and that they had 
better removo me, 1};hich was CLone forthwith. 

I have seen an .dOerican soldier 1A/ho was placed in ball and chains 
for a very Dinor off~nse over in the South Pacific - against all concept of 

• justice. I ho~e frOD your study you will evolve a systeo of justice for the 
armed s3rvices th£'.t "rill oeri t having the word" justice l1 attached to it. 

Most	 siJ'1cerely,
lsi	 EF.:'EST~". GIBSOiJ 

Governor of Vermont 

FNG/oh 

·e
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GOv::,hlJNENT OF p 
TF.uS VI~GIN ISL.tJ'WS OF TM UNITED STr.TiiS y 

Ch~rlotte ADalie, St. Thomas 

November 16, 1948 

Mr. Edmund N. Morgan, Jr. 
ChLiruan, Co~ittee on a Uniforw 

Code of ~lili te:..ry Justice
 
Office of the Secretilry of Defense
 
~as~ington, D. C.
 

Dear Mr. Morgan: 

Tcank you for your letter of November 1 inviting ~y suggestions 
concerning the undertaking of the COiJluli ttee on a Uniform Code of Military 
Justice. 

-, While I ru~ not sure wcetLer the w~tter is within the purview of 
the Cooclittee, I believe tl:e greE.test ioprov~jJent in the systeL'l of lilili ­
tary justice CLo.n be ~.cr.ie"Ved tr.rougl:' c~'Rnge in tl:e organization of wili t .....ry 
trial courts. Judges presiding over gener~l courts-darti~l should be per­
sons of the tel!1pern.~jent and professional training considered essential for 
jUdgeS of civil courts. Morc;over, tLrough tenure A.,nd freedoLl frO:l1 respon­
sibili ty to field cOr.1danders, mili t'Lry judges sl:ould bd relieved of pressures 
w~:icll now affect tb.eir \lork. I believe t.:at t;:e e.ppointing au tr.ori ty sl.ould 
be of not less tn&l1, Cabinet status .:Jld th_t selection of I.lili tary jUdges 
should be J'lade frOl.l panels set up ",fter investige.tion Shlilu.r to tl:.at wr.ich 
precedes tile appointwent of Federc.l civilir.n judges. 

SiJJ1ilar general consideru.tions £cpply to the proble1.l1 of obtaining 
professioni1.11y CO!:lpetent trial judge a.dvoce.tes and defense counsel. 1'hese 
officers of wili tary courts sJ:ould at least be brp..duates of u.ccredi ted 
sc.c.ools of 1;.<.\,/. In adliition, the spectacle of junior officers trying cc.<.ses 
before superiors wi:.o e .xErcise aut110ri ty over t2.8J.l, and in wany cases ac tual 
cOlilffiand, outside of the court rOOill, is all too familiar. Such a relation­
stip between jUdge and counsel sLould not be tolerated. 

I aul sorry th._t I have no ..Jore specific suggt;;stions wl:ich wight 
be helpful. However, I believe t~e general matters ~entioned above werit 
consideration. 

Sincerely yours, 

sl WI1LId1 H. linSTIE 
C 

Governor o 
p 
y 
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n. 0, HOLD?.DG:J 
3rigadier Ge~eral,Usa, Retire~ 

2409	 37th. street ~orthwest 
'\tashingto"l 7, I).C. 

A.ugust 23, lS~8. 

Professor Ed:mnd Norris horga'l, Jr ••
 
Harvard School of La,,1,
 
CDJ.1bridgs, Hass.
 

Dear Professor Morf,an:
 

This I:lOrni"1.f;' s ·.J~shinE'·to'l1 Post c'arries a 
story about the appoiT1tr.10T1t of a co.::ll!i.ttE:8 (If outsta'l1(cing laW'Jers 
who are given the task of codifyiT1g th.: lal,rE of tte arr.w, i.~airy 
an<l Air ?orce and of revisi'1g their sy~':,e!J c! justice) and states 
thc::.t you 2"re he[',d. of that COLmi ttee. 

I have -'SiveT1 the ~1,;-DjcC.t of DilLtary justice 
careful study, both during oy 30 years ~f service a'ld si'lce oy 
retireL1eTlt. B:uT1dreds of G. 1. 1 s [LaVe D.p.! "'c.l':.;d to De to assist 
than i'l1 obtaiT1ing revisions of their son*-~cus. I ffel, therefore, 
that I could. be of assista'l1ce to tho cO:"1r.i ttt~Cl if g:..ven an oppor­
tUTlity to appe~r bofore it. 

I should be pleased. - r) a,pee,r beforo your 
cO:''.1ni ttee at your cO'l1veTlie'l1ce a'ld rC\T1der st':-::l assistance as you. 
night desire. ~ feel that 1 caT"! C:ive you t'. .liloiT1t of vim·! thnt you 
are not likel;y to receive froD other ra..,kiTl~ officers of tho arr1ed 

forces, 

/s/ HER3:sRT C. HO~?IDG;@ 



COLONEL MELVIN J. :::..".s ~XECUTIV~ COL~CIL 
NATION~L PRESIDENT COlOk2;L JUSTICE :':. CHAlmsn.s 

COLONEL I--LillVEY L. MILLER i.I;,JOR J ,',CK C. r'ccDBRLlOTT 
N..·,TIONAL VICE-PRESJ:1JENT Cl,PT'.IN __'.LFR"7,,) J. RICH'R:).,e ':l.JOR fILLI:JJ P. HcC;JULL C:PT~.IN ED'r:.RD :.~. 3NGLISH 
~~CUTIVS DIRECTOR C:.PT!.IN JOHF ! __ . DeCE,',NT
 

:'~: __JOR HSLElJ G. 0' N~ILL C,·.PT'IN EDG1' R S. PROCHVIK
 
P__'.TIOlJ L SSCRE'.!' RY FIRST LT. ETT/, ". Lm~G
 

REV, P'UL J. RED==mm; O.P., C:__PT., USNR 
~T:,TIOF.'.L CH.~PL;.IN 

M.'.RINE CORPS HESlillVE OFFIC-:;;RS :.8S0Cli\TION 
1543 ~YE ST'1E""T. N. -- --. 

--~SHINGTON 5, D.C. 

HEtropolitan 4257 

" Nov. 9, 1948 

Mr. Ed:rmmd I.~, Eorgan, Jr.
 
Chairman, G 'ttee on a Uniform
 
Code of ciilitary ~l~ice
 

Office of Secretary of U~fense
 

-- :ashington D. C.
 

Dear },fr. :,lorgan: 

This will acknowledge receipt of your letter of October 8, 1948 
relative to the draft of a Code of :1ilitary Justice which will be 
submitted to the 8lst Congress. Our organization is cognizant of 
the trQTIendous task that faces your cOMnittee. ':e are appreciative 
of your request for criticisms and suggestions from the Me-rine 
Corps Reserve Officers Association. 

--'-e suggest that provision be made so that members of the courts 
are instructed that it is their duty to give sentences that are 
governed by the facts of the case and be advised that they nec3ssarily 
do not have to give maxL~Uffi sentences and leave leniency up to the 
COlTUuanding Officer or t he convening authority. 

Our organization is of the belief that enlisted men should not 
be members of courts before which officers are bein~ tried. 

It is suggested that a. legal officer be added to all courts 
as an independent legal advisor to such courts. 

Sincerely yours, 

YELVlrJ J. ~~J',,',S CD 

National President o 

J 
o 

EJM:nun 
COpy III 



C!L!J):BOUFjlE, :fiLTH T, JAECKEL & :BRO\Vl~ 

70 Pine Street 
, 

liJ'ew York 5 

August 13, 1948 

MILI~illY JUSTICE CODE 

Dear Professor Morgan: 

It was with consi~erable i~terest that I read of 

your appointnent as Chairna:n of a "fleW Cor.1Dittee intended to 

draft a Code to integrate Military Justice ~ong all branches 

of t:he Service. 

I, as well as other officers in the Lew York Area 

with considerable wartioe experience i~ tho JAGD, feel quite 

strongly that the practical approac:h must be used in the 

prepax..ation ~f a new Military Justice Code. \ve have noted the 

resolutioT's of the Vanderbilt Comnittee, and the suggestions 

of other lawyers' committees conposed of lawyers, na"y of whom 

never spent a day in the Arny, ouch less a day involved in 

Military Justice oatters, an~ we are quite concerned lest 

over enphasis of the individual'a ri;:hts as a~ approach to 

Military Justice underoiT'e the paraoou"t purpose, that is, 

aduLnistrative control in a war organization as the chief ois­

sion of a disciplinary Code. lJe would \velcone the opportunity 

to assist in any way that we oi~ht be able, in the work of this 

ne1l1 conmi tt ee. 



Professor Ed'lU"d Morf"an, Jr. - 2 - AUgust 13, 1948 

I aD a ~racuate of Harvard Law School, 1932, and 

served during the ~ar as a Sergeant i" the Infantry, then as 

2nd and 1st Lieutenant in the Military Police with a Co~bat 

Unit, First I"fa"try Division, perforoi"g pri 1arily the 

functions of ~ crioinal investi~ating official, an~ a Trial 

Jud~e ~~vocate in at least one hundred Ge~eral Court MartinIs. 

! Inter served as Captai", Major, Lieutenant Colonel and 

Colonel in the JAGD, when oy duties included, aoonG other 

things, acting as Staff Judge Advocate of a large Air Corps 

unit. 

In speakin~ for 8yself, I also speak srecifically 

for Colonel ltobert E. Kilroe, J.~GD, who is prese'r1tly a trial 

attorney wi th offices at 36 ivest 4±th. Street, ~;ew York Ci ty. 

Colonel Kilroe is probably as experienced an officer in such 

matters as can be fou"d in the ~eserve Corps. I~ substantia­

tion of this last statenent, I refer you to Brigadier General 

Hubert Hoover, who has recently retired fron the J~GD. 

Hoping to hear froLl you, o.l"ld that 1'1e rJay be of service 

to you, I renain 
Very truly yours, 

/s/ ~11Ei~ GORDO.l.~ lJIILLER 
Colonel, JAGD 
0375191 ... 

Professor Edound Mor~an, Jr.
 
Harvar~ Law School
 

CanbridGe, l'lo.ssachusetts
 



DI5T~ICT COUhT OF TE~ U::ITZD STATSS 

For the ~istrict of Columbia 

Eatthew F. l'lcGuire 
Associate Justice 

Dear Professor Morga~: 

I have your letter of September 
27th, i~ which you were ki~d el1 0ugh to ask my assist ­
a'1ce in Jrour \,'ork of drafti"'g a U'1iform Code of Hilitary 
Justice. 

I ~1 afraid that I canl1 0t add a'1Y­
thing to the r E'"port of :~ovcmber 1945, '·rhich you state 
you have. I might say ~are~thetically, that the =avy 
is i~ possession of a complete tral1script of the dis­
cussions had before the CoDmittee, that antedated the 
report. ~~othi"'g has occurred in the meant iDe 1.rhich 
has caused me il1 any fashio'1 to chal1ge my views, al1d 
while I ','ould be ver~l glad. under any circUL1sta11ces to 
assist you a11d your COL1fJittee in any rnal1l1er i'1 '~hich 

you might possibly think I could, the colume of court 
business precludes any allotoe,.,t of tiDe 011 QY part 
to such an enterprise. 

The report was directed to basic 
reforos, \"hich see:.1 to ue apply "i th equal eL1phasis 
to both servi~es, and nO'I! thatwa have a separate Air 
Force, to that aro also. 

Sil1cerely~ 

Isl ~i.dTIE::::;l,i F. l'lcGUlr3 

Honorable 3cnund l·~. l'10rgal1. Jr.,
 
ChairEa,.,. Coooittce o~ a U'1iforo
 

Code of Military Justice 
Office of the 5ecrotary of Defe'1se 
Weshi'1gton. D. C. 
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THE ASSOCIATION OR TH~ BAR
 
OF '""HE CITY OF ~N YORK
 

42 "vest 44th street
 

The S~cial Committee on Milita~ Justice 

October 5, 1948 

Kdmund M. Morgan, Jr., Esq.,
 
Chairman, Committee on a Uniform
 
Code of Military Justice,
 
Office of the Secretary of Defense,
 
"Jashington, D~G ..
 

Dear Professor Morgan:
 

Judge Patterson, President of The Association 
of The Bar of the City of New York, has sent me your letter to 
him of September 29, 1948, and a copy of his reply. 

The Special Comrrittee on Milita~ Justice of 
the Association is working on recomrrendations with respect to a 
Uniform Code of Military Justice and with respect to revision 
of the present Article s of 'liar and Articles for the Government 
of the Navy. We shall be ve~ glad to submit them to you as soon 
as they are completed. 

These recommendations wiLL be sUP9l-3mentary to 
our report of Februa~ 27,1948, on'the Elston Bill for revision 
of the Army Court-Martial Syste~, the provisions of which have now 
bpcome law. 'Ve feeJ. strongly that this legislation failed to 
accomplish the rJforw of the Army Court-Martial Syste~ which is 
vi tally necessary. "ITe enclose five copies of this report in the 
event that your Committe3 103S not have the report before them. 

'VE' should also ba grateful for an opportunity to 
appear before your Committee, if that is possible, to present our 
views in person. 

Faithfully yours, 

/s/ Frederick vP. Bryan 

Also see Tab "liar Association "FvPB:GRB 
~nc. for views of this association 
Copy of attachment referred to 
in letter may be obtained from 
Miss Carr, Room 3D-745, Pentagon, 
Ext. 6952. 
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New York County Lawyers Association 
Office of the ~pcretary 

November 19, 1948 

Fplix Larkin, Esq.
 
Spe dal Assistant to SpG:retary of
 

DFfense Forrestal 
The Penta gon 
r[ashington, D.. C. 

My dear Felix: 

At the request of Richard H. 1.'[els, 3sq., Chairman 
of our Committee on l~iJitary Justice, I am forwarding herewith 
six (6) copies of the Teport of that Committee, which report 
has not yet been a cteo l~Don by our Board of Directors. When 
action thereon has beH', taken, you will be formally notified. 

I hope thingf are going well with you in ":ashing­
ton, that you like your new job and with all good wishes, I 
remain 

Cordially yours, 

/s/ Terence J. McManus 

secretary 
TJM:b 
Enclosure 
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NE/~J YORK COUNTY LA'1jY~RS! ASSOCIATION 

Sm"1>.~RY OF REPORT OF TIE CQ!I.~MITTE2 01lT MILITARY JUSTICE 

The Comrittee finds that: 

1. The basic reform necessary is the separation of the 
control of the cou~ts-martial systems from command. Although this 
is reported in the press to have been accomplished by the Elston 
Bill, that is not the fact. The Elston bill provides for a Judge 
Advocate GeneralIs Department in the Army, but leaves complete 
control of the courts-martial system in the hands of command. 
This should be corrected by placing the power of review in the 
Judge Advocate General rather than in the officer convening the 
court, and bV requiring that law members of courts, and defense 
counsel be qualified lawyers assigned by the Juoge Advocate 
General. Such officers should have their assignments, promotions, 
fitness reports, and leaves controlled by th9 Judge Advocate 
General. 

2. The prov~slons of the Elston Bill establishing a 
Judge Advocate General's Department pr~sently relate only to the 
Army. The creation of such departments and legal corps for the 
Navy and Air Force should be provided for. 

3. The reforms which have been proposed should be 
applicable to STh~8ry courts-martial in the Nvvy and to special 
courts-martial in the Army as well es to general courts-martial. 

4. A unifo rm terminology and code should be crlopted for 
all of the armed services. 

5. Officers should be made responsible for the commission 
of lesser offenses (as they now are not) and should be triable by 
the inferior courts. 

6. A co-ordination of the courts-martial systems of all 
the services should be made a specific responsibility of the 
Secretary of Defense. 



R3PORT OF Till Cm:!YITT& ON ~rILIT.4RY JCJSTIC::;; OF 

TH3 N8'"; YORK COUNTY L.A'-;Y3RS' ASSOCIATION 

~arlier this year S3creta~ of Defense James V. 
Forrestal appointed a committ~e consi~g of Professor Edmund 
M. Morgan, Jr., of the Harvard Law School as chairman, Under 
Secretary of the Navy W. John Kenney, Assistant Secr~t3ry of 
the Army Gordon Gray, Assistant Secretpry of the ~ir Forc9 
Eugene M. Zuckert, and Felix E. Larkin, assistant general 
counsel of the Department of Dofense, as executive secretary, 
to draft a Code of Military Justice uniform in substance 3nd 
unifonn in interpretation and epplicEltion to all of th2 a TIlled 
services. In his precept establishing this committoe, the 
S3cret~ry indicated that this uniform code should protect the 
rights of those subject to the code without impairing the per­
formance of milit3ry functions. 

Having noted the previous 3ctivitics of this Associa­
tion in the field of military Dnd naval justice, the Morgan 
Committee on September 27, 1948, invited ths iissociation to sub­
mit our recommendations with respect to deficiencies in the 
present Articl~s of '"'ar and Articles for the Government of the 
Na\~. Upon referral of Professor Morgan's lotter to our committee, 
we hElve car~fully rGvciwed our earli0r reports on militarr justice, 
the changes effectod bv the Elston Bill enactod in the closing 
days of the second session of the Eightieth Congress, and the 
proceedings before th~ House and Senate Comwittees on the Armed 
Services, and have generally studied the problems of military 
and naval justice. 

The limitations 8nd inadequacies of our systems of 
military and naval justice were graphically portreyed to the 
public and to merrbers of Congress during 3nd .after "iliorld '"{ar II 
by many service men and women, la~~ers and laymen alikc, who had 
had first haud experience vuth the operation of such systems, and 
found that resemblance between them and the courts which they 
knew as civilians was largely coincidental. It was disturbing to 
them to find that the same official w?s empowered to accuse, to 
draft and direct the charges, to select the prosecutor ~nd defense 
counsel from the officers under his command, to choose the members 
of the court, to review and alt3r their decision, and to change 
any sentence imposed. They were shocked to learn tha t an offense 
co~~itted by an officer was subject to different treatment and 
punishment than the identical offense com~itted by an enlisted 
man. They were surprised to find that many of the judges, prosecu­
tors, 2nd defense counsel porticipating in courts mertial were 
neither lawyers nor trained in the lew, and that, in the nDv~l 

services, there was not even the minimum requirement that a 
single law member be on a court. 
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The reports th3t carne b~ck of these things to the 
civilian community, together with sp3cific ihstanc6s of ~buse 

in the court martial process, initiated a flow of bills into the 
CongressionJl hopper and an expression of aroused public opinion 
which gave promise that r~forrns would be 8ccomplished. The 
Secretery of -:hr end the Sec:ret<:lry of the N2.VY e~ch appoj.nted 
boards of distinguished citizens to review tha court martial 
systems of their respective ser"ices, and to m"ke recoTI'!'1lendations 
for a thorough-going r0vision of militery and naval justice. The 
famou3 Vanderbilt Report, made to Secretary Patterson~ and the 
Ballantine and Keeffe Reports, m8d~ to Secretary Forrestal, all 
found substRnce to th3 charges which had ooen levelled a t the 
court martial systems, and presented definitive recornrr,ondations 
for the elimination of the conditions which made such charges 
possible. 

The jugular vein 3t lovhich all such Boerds aimed their 
recormnendations ,,,,;:]S the domination ,~nd cor.trol of the courts­
martial systerr.s by commando All such boards concluded that amend­
ments to the Articl:;s of r'ar and the .Articl~s for tho Government 
of the Navy which correct other in~dequacies of military and nAval 
justice, but '~hich fail to check comm&nd control, effect only 
secondc:ry rerorms 'vhich becom8 mo~ningless in the ~bs2nce of the 
rooting out of the major sources of .. 1)usa and injustice. AS to 
this, the Vanderbilt C0~~ittee said: 

liThe sYstem of military justice laid dO'I'm 
in the \1anuel for Courts-M2rti21 not in­
frequently broke down because of the denial 
to the courts of independence of action in 
many inst3Dces by the commanding officers 
who ~ppointed the courts and reviewed their 
judgements; and 'Nho conceived it the duty 
of command to interfere for disciplinary 
purposes. Indeed, the !,ener~l attitude is 
expressed by the maxim that discipline is 
3 function of command. Undoubtedly, there 
was in many inst:nc9s an honest conviction 
th2t since the appointing authority was 
responsibla for the welfare and lives of 
his men, he also had th3 power to punish 
the~, and consequently the courts appointed 
by hin should carry out his will. '-;e think 
t~at this 2ttitude is corr.pletely ~rong ~nd 

subversive of morala, ond th3t it is 
necessary to taka steps to ~uard ag~inst 

the braak-down of the system ct this point 
by making such action contra~ to the 
Articles of -'-ar or regulations and by 
protecting th3 courts from the influence 
of the dfficers who authoriz3 and conduct 
the .prosecution. II 
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Implementing this fj.nding, the V,mderbil t Committee recommended 
(a) the appointment of courts bv the Judge .dvocate General's 
Department, instead of by command; (b) the assigr~ent of jefense 
counsel by the Judge Advocate General's Department, and the re­
quirement that defense counsel be a trained lav~rer; and (c) that 
the initial review of decisions, except for purposes of clemency, 
be in the hands of the Judge Advocate General's Department, in­
stead of in the commanding officer who initiated the proceedings 
and convened the court. Corollary proposals provid6d that the 
officers in the Judge Advocate GeneralIs Depart~8nt should be 
qualified lawy0rs insu13ted from the indirect influence of command 
bv having their promotions, assignments, leaves, and fj tness re­
ports emanating from the Juige Advocate General's Department 
rathor than from command. 

It was felt that once command h~d filed its accu­
sations 2nd placed a man on trial, the judicial machinery should 
be in the hands of an ind3pendent judicial systmr within the 
service which, not subject to pressures 2nd influence from command 
would insure the accused the s~me fair trial b competent personnel 
that he would receive in our criminal courts i he were 3 civilian. 
In this recoITmendetion and belief our ~ssoci9tion concurred, as 
well as the ;iT'1erican Bar l1.ssociation, the :-.ssociation of the B-:lr 
of the City of New York, The ~ar Veterans Bpr Association and many 
other veterans and ~ar groups. 

On February 20, 1947, the "\jar Department completely 
rejected theSe recommendations. The position of the .,my with 
respect to them WDS sum~arized by Secretary of the Army Kenneth 
Royall in the Virginia Law Review for Vay, 1947, wbere he said: 

"The ','ar Dfpartment feels that the 
Committee received a rather exaggerated 
impression of the prevalence or serious­
ness of pressure exerted on courts-martial. 
However, there were doubtless instances 
where appointing authorities entirely 
misconceived their duti3s and functions 
and over-stepped the bounds of propriety." 

Extended hearings on the bills relating to the ~rmy 

court-martial system were held by the House Committee on Armed 
Services, but no House hearings have been held on the N3VY Bills o 

No hearings .3 t all have be a1 held by the Senate Committ3c. The 
House Committee report~d out H.R. 2575, introduc9d by Representa­
tive Elston of Ohio at the request of the ~~, and tris bill 
in amend3d form was passed by the House. In th8 closing d~ys of 
tha s3cond session of the Eightieth Congress, the entire Elston 
Bill was introduced by Senator Kem of Missouri dS !J rider to tffi 
Selective Service Act of 1948, and, without the benefit of any 
Senate hearings, was accepted by the Senate, and sign2d by the 
President as Public Law 759 of the Eightieth Congress. It becomes 
effective on February 1, 1949. 

i 



-4­

The passage of the Elston Bill WAS hailed on the floor 

-e of Congress and in the press as the accomplishment of the reforms 
in milit3~ justice which had be?n sought by our Association, 
among others. 1,. label of "Court Martial Reform" W3S placed upon 
the bill which was sCArcely indic2.tive of its contents. Such 
labelling was highly dangerous in that it gave the public and 
the pro,s the impression that substantial reforms h3d been a c­
complished, and thus raduced the possibility of further Congress­
ional action to effect the real reforms which are still lacking. 
Accordingly, it is important to make clear just wh?t tha Elston 
Bill accomplished. 

First of all, it must be noted that even such r2forms 
as are affectad by the &lston Bill have no application to the 
Navy, the Marine Corps, the Coast Guard, and, probably, the Air 
Force. Just as the changes in military justice which were adopted 
in 1921 were restricted in their applic8tion to the Army, so the 
Elston Bill is piece-meal legislation. 

The most important phase of the Elston Bill to our 
mind is such change es it has effected in the relaticn of command 
to the courts-martial systems. Such change is reflected by Section 
246 of the bill, a~enjing Section 8 of the National Defense Act 
(10 U.S.C. 61) to provide for a Judge J~dvocate GeneralIs Corpso 
This provides for a separate corps, headed by a ~~ajor-General and 
three Brigadier-Geno~cls, which shall have a strength of not ~ss 

than l~ of the authorized active commissioned officer strength 
of the Army, together with such warrant officers 8nd enlisted 
personnel 8S may be assigned by the Secretary of the Army, This 
corps is given its own pro~otion list, similar to that of the 
Medical Corps and Chapleins Corps, independent of the line. This 
was vigorously opposed before Congress by the Army on the ground 
that thereby too great a prsference was given to officers perform­
ing legal duties over line officers. It may be significant that 
the Drmy has not yet moved to put into operation this or other 
provisions of the ~lston Bill. 

The establislli~ent of such a corps, with its own 
promotion list, has been widely hailed 2S h3ving 9stablished "an 
independent Judge J-ldvocate GeneralIs Departm::mt," but this is fBr 
from the fact. nS was said in an editoriDl app02ring in the ~ugust, 

1948, issue of the ;".merican B;;r hssociation Journal: 

"Th:; new statute accomnlishes som2 de­
sirable improvaments in military justice, 
supplementing thos~ which the Secr~t2ry 

had power to intr.oduce by his own action, 
along lines recommGndGd by th9 Vanderbilt 
Committee nominated by our Bssociation and 
appointed by the '"Jpr Department. The XLston 
Bill creates a Judge Advocate GeneralIs De­
partment which is iniependent in the sense 
that it has Duthority to handle its own 
administrative matters, but, as has been 
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point2d out several times in these 
columns, (33 1.. B.A. J. 40, 45, Janua ry 
1947; 33 h.B.A.J. 319, April 1947; 
33 h.B.A.J. 898, S3pt~mber 1947), com­
mand remains completely in control of 
th~ operation of the nrmy's courts­
rna rtia1 .sys tem. " 

Under the Elston Bill the power to appoint courts re­
mains in command. Under the Elston Bill the power to review, in 
all its ~spects, the decisions of courts-martial rGmains in the 
co~~anding officer who convened tha court. Unjer the Elston Bill 
prosecutors and defense counsel are required to te members of the 
Judge rtdvocate~General's Department or othe~{ise qualified lawyers 
only "if available" -- 8 qualifica tion which realistically leaves 
the situation in sta tus quo. .8 believe the t in all instances and 
in all the services, the pros8cutor and dGfense counsel should be 
members of the Judgo Advocate General's Department or otherwise 
qualified lawyers. So far as the besic fundament-3l matters at 
which the movement for court martial reform hos been aimod, little 
is accomplished by the Elston Bill. 

-'le have reviewed the lJistory and background of these
 
provisions to clear away the confusion that has been created as
 
a result of the enactment of the Elston Bill~ ~e come now to our
 
recorrmendations with respect to the position of cor.mand in the
 
court-martial system.
 

":e do not question that discipline is a proper concern
 
of command, just as the commissions of crime in the civilian
 
community is a concern of the executive authority, represented by
 
the District Attorney and the Governor" Hie believe tha t where a 
commanding officer has reason to believe that an individual has 
committed an offense, he must have the authority to file charges 
against that individual and to order hi~ tried by a court of 
competent jurisdiction, and to be responsible for the prosecution 
of the offensp, such responsibility including designation of a 
qualified prosecutor. "ie believe that it should continue to be 
the prerogative of comrrsnd to evaluate the seriousness of the 
crime, and determine whether the C<2se shall go before a generel 
court-martial, or a court with lesser powers of punishment. 'e 
further believe that, just as the civilian executive, the com~and­
ing officer should have the power of clemency. 

But once the judicial proceedings have been placed in 
motion, we agree with the opinion expressed by Hamilton in Number 
78 of The Federalist tPBt IIThere is no liberty, if the power of 
judging be not separated from the legislative and executive 
powers ." 

;';e feel tha t, once the casa has been referred by 
co~~and for trial, the powers and control of command must end, 
save for the right to exercise clemency. Accordingly, W2 r3commend 
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that (1) the power of appointing the court, and the defense 
counsel must rest with the Judge Advocate General's DepDrtment; 
(2) that the personnel s erving in such capacity must b3 free from 
the authority of cOID'Y:and dire ctly, or indi re ctly in rna t ters of 
apnointment, fitness reports, promotions, leaves, etc.; and (3) 
that judicial review of court-martial ?roceedings sh211 b2 in 
higher echelons of the Judge Advocate General's Department. 

A practical problem of major proportions arises with 
respect to these recommendations. By lAW 0 Judge Advocate General's 
Dt=!partment exists in th\3 Regu1E r !lrmy, "nd th:3 Judg.:l Ad vo ca te 
General, as well as the oth2r officers in the Department, are 
profession31 lawyers. Such is not the case in th2 noval services 
or in tha Air Force. 

'·,hj.L: there is a Judge Jidvocate General of the Navy, 
mi ther he nor oth~r officers performing legal dutie s are re­
quir'ed to be lawyers. Traditionally, officers assigned to lega 1 
dutie s in the D8vDl services are line officers whose tour of duty 
in the Judge Advocate General's office generally comes between.. 
other assignments. 

If there is to be a real sys tern of milit".1ry or no.' val 
justice, it must be ~dministered within each of the services by 
a corps of legal specialists from Ihom each JUjge bdvocate 
General shall be requi Y"Jd to b8 appointed, and ',,,,hich .. ill provide 
the lav' me;nbe"'s of the courts, the prosecutors, -,=nd the dofense 
counsel, all of xhom ought to be trnined IDwyers. Such a corps 
is already estsblishcd by law in th3 ~rmy, but it h3s never 
existed in the Navy<:nd tho Air Force, since its division from 
the n.rmy, has follo:'led Na \0'" practice in thi s regDrd o 

Establishment of such 3 specialist corps in the Navy 
... and in the Air Force is not such p depe rture from precedent g s 

might be irragined. ',':hile the b gal systems of those services are 
today administered by officers who, notwithstanding their dis­
tingu.ished r8cords and high professioml competence as line 
officers and 3viators, are genera11y not trained and Gxp3rienc3d 
in the technical duties assigned them, other specialist functions 
are performed only by specialists. The Bureau of Medicine and 
Surge~ of the Navy and the Office of the Air Surgeon Gener31 are 
manned and headed by physicians end surgeons, who may not be so 
appointed without 3 civili2n license, and' hose life ~ork lies in 
medicine. The dental corps of the services ar~ composed of dentists, 
and the Chaplains Corps are headed and m3nn8d by ordoined ministers •• There are doctors, dentists, and chaplains who are M2jor-Generals,
.e Rear ~rlmirals, and are accepted 2S an int3gr11 part of the service
 
without ever having commanded 3 regiment or 2 neval vess81. In 
addition, as the r3sult of the specialization whicr. comes from 
modern wa rfa re, in all services there cr.:: sp'3cialists such as 
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communicators 'Nho are tr..,incd throughout their careers for a 
particular sp2cialty. Only in the specialties of law and of in­
telligence has there be0n some hesitancy in providing for a 
specialist corps. Those two specialties have been largely con­
sidered as part time jobs to which senior officers, reg?rdlsss 
of their l~ck of professional training as lawyers or intelligence 
experts, may be a ssigmd for 1:1 brief tour of duty, to return to 
sea or to aircraft after a few years. 

The N2.VY has never sern fit to establish a legal corps, 
although in recent years it has taken tentative steps in this 
direction. During wartine it had a group of reserve officers 
classified as legal specialists. Com endably, since the end of 
'";orld '"Jar II it has sent a selected group of regular naval officers 
to first line law schools for legal education, and has made such 
officers the nucleus of its post-war legal program. 

If the Navy 1 s hesitation to create such a legal corps 
stems from a desire, with which we could concur, to have its le~al 

officers deeply imbued .nth its traditions end needs, the obstacle 
is not insurmountable. ';e would endorse a program which would in­
sure that the Navy's lawyers hlv,a duty vlJith Fleet units, and be as 
co~niz~nt of and sympathetic with the problems and requirements of 
the service ~s its genercl duty officers. Such has, in fact, been 
the histo~ of medic~l officers, chaplains, and othar specialists.
''''e can see no reason 1IJhv such:; prcgr.?!l1 would not be pr2cticable 
with respect to legal specialists. But we are firmly convinced of 
the mcessity in all services of having bilb ts concerned with 
leg"'l duti:~s filled by trained and competent personneL If there 
is to be any uniformity in the courts-martial systems of the various 
services, the profe3sionsl la~~ers of the Ar~T must be balanced by 

•	 profe:3sion11 opposite numbers in -'--he Navy ,::!TId in the J,ir Force. 
Accordingly, we recommend thst amendments to th~ law be adopted 
providing for a truly independent legal corps within ~3ch of the 
services. The chiefs of such corps should be appointed frem the 
corps, and net, as a t present, from general duty officers. The 
essignments, leaves, pro~otions, end fitness reports of officers 
in such corps should emanate from th~ir superiors within the corps, 
and the decisions of th3 courts on which they sit should be re­
viewed by higher echelons within the corps and not by co;nrr.~nd. To 
our mind, such provision is the 'oasic nee'i of military and naval 
justice. Once it is accomplished, other reforrr.s become mere refine­
ments. 

the 31ston bill largely restricts its application to general 
courts-martial, and not specizl courts, which 2re the Army 3quivalent.e to surnmc:ry courts-mf:irtial in the Navy. It is our experienc2 that the 
greater part of th8 9busE;s which have occurrad in milita~ And naval 
justice have occurr3d in Navy summa~ "nd ~.nny special courts, rather 
than in gene~l courts martial. This is so because the commanding 
officer '~ho has convened the summa~ or special court does so not bec2use he 
has any doubt as to the guilt of the accused, but because he reels that 
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he cannot impose a sufficiently severe punishment at mast or 
company punishment. Frequently, tris is conveyed to the court 
which the commanding officer appoints from pis C'VD command and 
whose decision he reviews. Too often the court is told that it 
is ecpected to find a verdict of guilty, and to impose a particu­
lar sentence, regardless of the oath that it takes lito well and 
truly try, without prejudice or partiality, the case now depend­
ing, according to the evidence which shall be ad1uced, the laws 
for the Government of the Navy, and your o:vn conscience. II The 
result is that, although tho court is by st3tute require1 to 
enter upon its duties 'Hi th an open mind as to the guilt of the 
accus0d, its judgment is foreclosed in advanc3, 2nd there is 
little question as to the ulti~ate result. This is much lass 
likely to happen in a general court-martial, which is not ordin­
arily convened by the cOIT'Jianding officer who has instituted the 
proceedings ?nd is not subject to his control. General courts­
martial are normally under the control of a general or flag 
officer senior to the comrranding officer who has initiated the 
proceedings, and the officers at his headqucrters who pcrticipate 
in the proceeding are unlikely to be affect~d by the views of the 
subordinate commanjer who has recommended the court o 

-:Je cC'e strongly of the opinion that [111 that we have 
said before as to the necessity of independent, compet9nt 13'>;yers 
serving as lCiw r;embers, prosecutors, an1 defense couns'31 on generc:l 
courts martic·l is equally as applicable tJ Navy SU~~'11ary emi '-.TIny 
speci~l courts nertial. Those who oppose this find it particularly 
impracticable in the Ngvy , where commanding officers 0f smaller 
units and ships h3ve th3 VWler to convone SlUTImary ceurts martial. 
j,ctually, hovrever, a larbe percent.::,ge of such courts are convened 
cn larger vessels such as battleships, cruisers, end aircraft 
carriers (all of which have several thousand personnel 2bo8rd) 
anc on b~s0s where there are many thousanJs of men. In such ships 
anc on such b9ses there should be no difficulty 8bout providing 
a~equat~ legal specialists, just as ether specialist officers are 
provided in the allowance list. 

_e 

At first blush, it soun~s convincing that smaller 
vessels such AS landing craft, minesweepers, iestroyers, an3 oth6r 
vessels which may have n0 more than half a ~azen officers aboard 
cannot proVide and cannot justify such legal specialists. If such 
smaller cr2ft normally travelled alon'C, the: t rn.ight vlell be S). 

NOrmally, however, they travel and function in squ3crons ani divi­
si0ns, each of which has a flagship aboarl which is 3 squadron 
corr:mander with a staff duplicJting the staff of a fleet commander 
in miniature. There is no r~ason why legal specialists cannot be 
att~ched to such staffs as are other speci~lists, and be available 
for iuties in all units of the squadron. FJe believe thpt any 
raform of military and mv?l justice wil:L be incomplete if it is 
not applicable to the inferior courts, as well as to the general 
courts, to the fullest extent practicable. 

•
 

1
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In the develcpment of a uniform code for all the 
services, we recoJl'LTJlen~ thet :? uniform terminology be adopted. 
Only ccnfusion results from the fact that an Army speciel court 
is known to the N3VY 2S <" surr~8ry court-martial; that an Army 
trial judge ejvoc~te may find as his op~osite number a recorier. 
ldopti-on of <'1 comrnon terminology will do much tewards the rlevelop­
ment of a uniform "'poraoch. Similarly, we recommend that uniform 
definitions cf offenses, CJwl G unift) rm system of punishments be 
adopted which will be a~plicable to all the services. 

The Elst('n bill, in Section 210, has made it possible 
to c.iscipline an officer whr ha s cOll1r.'i tted an offense by trying 
him at a special court mcrtial, as well as at a general court 
martial. This is not as yet true in the Navy where the anly 
punishment that cem "he met8':1 0Ut to an ()fficer is trial by a 
general court-martial or a private reprimand from his c0mmc:nding 
officer. The effect "f this is that where an officer commits a 
monor offense, he in effect goes unpunishr':-l, ~l though .::n enlisted 
m1n committing the sam2 !"'ffense is subjected to punishment. 
Similarly, in the Navy :::s ~n wiministro:tiv3 J'll8?sure c'Jurts­
martial are cauti0ne~ 2gainst confining e petty officer, although 
a SE:c'man committing an identic.?l offense may em:! frequently ':1oes 
receive punishment of ccnfinerr.ent. l';e believe tr..at these pr<:ctices 
negatiV3 our 'Jasic concept of "Equal Justice Gnder Law, II :mj we 
recommend that the J2w be amend21 S0 as to equalize punishments 
for all service ?ersonnel. Such e provision weull improve morale 
and jis~ipline. 

The Elston bill has set up A c0~prehensive and tortuous 
system of review insofer as ~rmy cAurts-martial are concerned. 
That system is defective in that it preserves the right 0f review 
as to all phases cf the case in the commanding officer Who convenJd 
the COU1"t. This is completely at odds with american concepts of 
justice. 

1'ie recrlT'meni that a uniform system of revi2W be 
established ~thin all of the services, under which the co~and­
ing officer shall retain the ri~ht v) review the caS3 only for 
the purposes of exercising clemency. This, of crurs9, parallels 
-ur civi_lien proce'iures unier which th3 right 0f clemency is 
exercised by the Presi :lent in Y~--1eral offenses, ane: by the 
Gevernor in State rffenses. The initial review of the case as to 
leg31ity 2nd as to all espects other than clerrency shculd vest 
in the th2atre area or Fleet representative of the Judge ~iv0cate 
General. Th,;;reafter, further review should be hai b"T a BC3rd of 
Review establishe':i in the office of the Judge .,rlvncate General_e anj app0 intej by him, RS provi':i~i in the Elston Bill. 

Unier present practice, in nrne 0f the services io 
the accuse::i 0r his cnunsel particpete as a matter of right in 
revie1

11l of c0urts-martiBl decisions. They rarely file briefs, 2nd 
rarely do they have an opportunity to argue their case on review. 
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They have no knowledge of the questions that are being r0ised and 
discussei by the reviev~ng officers, ani have nc opportunity of 
presenting their point of view. 

ie recommend that the record of proceedings in any 
court martial shall include, when forward~d for review, E su~m2ry 

of ~ll objections prepared by defense counsel, ani that d~fense 

c01JnsGl be pe rmittei to submit briefs or other argument to the 
revi8~~ng auth8rity. If the accused desir3s, at his cwn expense, 
to present oral argument through civilian counsel to the review­
ing authority, he should be permittej to do so. 

The goal of a uniform code uniformlygppli2:i an:i in­
terprete:i in ~ll of the s2rviccs is obviously iifficult of ~chieve­
ment without mme to-level co-ordinating agency. Ideally, when 
real unification of the military servicrs is finally accomplished, 
there should be a singile JU::1gc i~dvocate Gener31· performing all legal 
duties for the Army, N2~, ~ir Force, Marine Corps, and Coast 
Guar:i. Unification 3S provic'ej in 'the National Defense act fnlls f;or 
short of the unification under which such ic:eal can be realizsd. 
",e must gear our recommendations accord.ingly to the eXisting si tua­
tion, and to the advances that are r821istically possible. 

Accordingly, we recommend that there be 8stablish~d a 
Board of Rfview in the office of the Sccreta~ of Defense, which 
shall have final power of review in all court-martial cases in all 
the services, and ",'hich will be charged with the development of 
uniform practices 3nd proce~ures, much 3S the Supreme Court of 
the United S~3tes controls the decisions of the Fed3ral Courts of 
hpp8~ls. The Secret8ry of Defense should have the further duty of 
closely supervising the operations of the various Juj.ge }~dvoc8te' 

GerBr~l Departments, and should haye th8 power of rp.commencing 
legislation to the Congress and of issuing directiv0s to the 
services in matters pertaining to military and nav&l justice. He 
should have tha specific responsibility of advancing unification 
of the legal functions of the armed services. 

Today our count~ has for the first time a peacetime 
draft. Large numbers of our young men ~ll in the years ahead 
serve in a peacetime army, navy and air force whose mission is the 
preservation of our j~erican democracy. Under such circumst;nces 
it seems	 to us that there is a paramount obligation to those young 
men, to their anxious families, anj t8 the h3sic principles of 
tha t J.il;nerican democracy to make full ?rovision fa r the protection 
of those	 young men and to insure that their right to fair trials 
b3fore qualified and independent courts is not impaired. ~e have 
eve~ confidence that the adoption of the proposals rr.ade bv us ~ll-e	 strengthen the morale anj discipline of our arm3j services, in time 
of war as well as in pecce time. 

,Respectfully submitted, 
RICHJ:,RD H. riELS, Chairman 
LOUIS C. FISLilND 
JOHN M. ~J!1]R1'.4GH 

SIDNEY 1~. v';OLFF 
THZ~I, B. WYA'IT 



1m:J YO& COU.:1TY Id~{YErtS ASSOCI.ti.TIOH 

Office of the Secretary 
170 Broad'llTay 

~ew York 7, J. Y. 

December 14, 1948. 

Felix E. Larkir, Es~.,
 

Assistant Ge'lpral Cou.nsel,
 
Office of the 5ecreta~r of Jefe"'lse
 
,lashhgton, J. C.
 

Dear Feli:~~ 

This is to notify you officially that 

the ~oard of ~irectors at its regular meeting held on 

Decemoer 13, 1948, ~p)roved the report of the Special 

Comnittee on ~ilitary Justice of this Association. 

Copies of the report were sent to you in mid-November 

a"'lQ the text has not bee"'l chaTlg3d. 

CordiallJT ;yours, 

/s/ Terence J. ~cNanus 
Secretary. 
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Hr. Eugene H. Zuckert, 4E 856 
Er. Felix E. Larkin, 3E 732 

Col. John P. Dinsmore, 3C 886 
Col. John E. Curry, TIm 21bJ, 
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Lt.Col. Stewart S. Ea:{ey 5E 271 
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•,"1'. Eobert Hayd'Jck, 3D 735 
~,~r. Joseph D. Sullivan, 3D 739 
~;l'. Edward ~i. Shafer, 3D 739 
;'1'. Samuel },~os,<owitz, 3D 739 

rOR: Inf.ormation

Inc. in Notebooks

Other

.. FROL:	 <T. Joseph Whelan 
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rnL~.:aELD, l'-1ARSH & HOPE 
Counsellors at Law 
15 WHliam street 

New York 5, N.. Y b 

January 29, 1949 

Commi ttee on Uniform Cocie of Hili tary Justi ce,
 
Office of the Secretary of Defense,
 
1V'ashington, D.C..
 

..attention: Professor Eclmund 140 Morgan~ 

Chairman 
Gentlemen: 

Some months ago~ in reply to your courteous, invitation~ you , were referred by the New York state Bar Association's Special Committee 
on Military Justice to material issued by our Association, and we ad­
vised that we woul-d postpone criticism or sUGgestion ~ending further 
developments.. Since then, with the knowledge a~d apnroval of our 
President, ~ason H. Bigelow, Esq~t a subcommittee of OUI Military Justice 
Commi ttee \-ias appointed consisting of the undersigned, Messrsc. Niall Oran 
Meagher, ~bel ~. Smith, Jr., anc Philip J. McCook p for the purpose of 
carrying ipto effect the Association1 s previously declared \~shesb Mr.. 
HcCook served in ~Jorld '\'lar II in the Judge AO.vocate General t s Depart­
ment, headquarters ivashington~ D. Co as Colonel .d.US. His tour of cluty 
took him widely over the United States ano. al so in to the l-To::.·th ",..fri can, 
Middle East and European theatres and. the Pacifi c areas" !vir" Smi th 
served as Lt. Commander, U.S.NoR. and. waR assistant to the 1egal Officer, 
Headquarters Third Haval Di stri ct (lTew York Ci t~T and vicini t;l) in Uorld 
'\var II Hr 0 Meagher served in '\{orld liar II as a l1ajor AUS and was0 

Trial Judge ..advocate of the Atlantic Base Section~ As~istant Judge Ad­
vocate of the North African Division ATe and Legal Officer of both Porth 
Afri can anc. European Di vi sions A']}C, At presert be is .B.cting Judge Advo­
cate General of the XVI Air Force Service Command, 4ir Corps Reserveo 

It is to be noted from the above that o~ subcommittee is 
representative of the Army, Navy and Air CO~)S~ with wide legal ex·· 
perience in World War II o 

Our attention has recently been called to a letter addressed 
to your Coumittee under date of Nove~ber 22~ 1948~ purporting to e)~ress 

~he views of the American Bar Association~ the ..association of the Bar' 
of the City of New York~ the New York County Isawyers t Association and 
the War Veterans Bar Association. This co~munication supplies at once 
a convenient occasion for restating in sur::uJary forD the posi tion of the 
New York state Bar ..association and of answering the major argwments put 
forward in the letter itself. We submit:.. 

•
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Th0t the judicial system of the Armed Services should not be 
removed from Command control. 

The military justice system recommended to an early Congress 
by Jefferson and .adams relUc'l.ins gener8J.ly and fundamentally, though'; not 
in det~il, the same after 160 years Q In its original theory, which has 
stood the test of time, it differed so radically from the conceptions of 
civilian justice as to be expressly decl~red an exception to the gener­
nl application of the Constitution itself, by the language of that docu­
ment o To win a war the military comnander must remain supreme in res­
ponsibility under the civilian preBident~ his comnander-in-chiefo The 
logical consequence is that military discipline, upon which success in 
chief measure depends, is a function of comnand, and that the cour~­
n~rtial, which enforces discipline, is an instrument of discipline o 

This theory, and its consequences, nov ~~d then proved unropulnr, but 
were realistically, if sonetimes reluct~ltly, accepted by succeeding 
Congresseso 

Amo~g the first conclusions reached by the Vanderbilt Comnittee -. whose findings and conclusions ~re in other respects heavily relied on 
by the present advoc~tes of n fund~~ontal ch~nge, as well as ourselves, 
was this: 

~A1most without oxception our informants said th~t the Army systen 
of justice in general and as written in tho books is a good one; 
th~t it is excellent in thoory 'l.nd designed to secure swift and 
sure justice; and that the innocent are almost never convicted 
and the gui~ty seldom ~cquitted. With these co~clusions the 
Committee agrees. We were struck by the lack of testimony as to 
the con,~ction and punishnent of innocent nenc rr 

That assertion, never afterwards, as far as we know, f~ctTh'l.lly 

disputed, has been overlooked in subsequent debates by the critics of 
the system and, strangely enough, by some of its defenders as well o.. 

It is thus seen at the outset that the authors of the NoveL~ 

ber 22nd letter to your honorable body do not and cannot rely on any 
failure of the military justice systen in World War II as applicable to 
the findings of the courts-martial, but only as to the sentences. 

~ Whether or not one fully agrees with the SUDu~ry of the Van­
derbilt Connitteo criticizing the sentences, Robert P. Patterson, forner 
Secretary of War is our authori ty for the st~tenent that follo"ling the 
close of hostilitios~ the routine ~~d autonatic oporation of clononcy 
providod by the Dilitary l~w an~ code was so supplenented by the use of 
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speciA.l boards A.S to corroct the disparity and severity of the sentences 
referred to by the ViUlderbil t COLmi ttee. 

We thus see through the findings of the highest ~uthority 

that the issue which we ~re here discussing already has been severely 
nA.rrowed. AssUL1ing thA.t under the present sYsten innoce~t Den were raro­
ly found guilty, does the existence of A. period during qctTh~l hostilities 
when there was "such dispA.rity and severity in the inpA.ct of tho systnn 
on the guilty as to bring nany nilitA.ry courts into disrepute both ~1ong 
tho law-brealdng elenent and. the lA.w-?biding elonent, and a serious in­
pairnent of the norale of tho troops ensued where such a situation exist-· 
edtt justify the fundanental change now denl1.nd.ed? 

Those who denand this fune.anental chP.nge have not 'luoted any 
nan or group charged with the task of winning A. waro We propose to show 
that the per~~ns and groups so charged not nerely deny the existence of 
a necessity :or ~ch a change but strongly oppose it on the ground not 
nerely that it will not work but that it is contrl1.ry to the whole theory 
a..'1d practice of discipline in the United Stqtes .arnyo iTe subni t that if 
the systen of nilit~ry justice is to be n.de uniforn so as to apply qlso 
to tlw Un:v;y- .nd Air CorpSl' the s'U:le considerations ~:lust be held to applyo 
\Vhile I1.waiting tho views of the responsible heads of the NA.vy and the 
Air Corps~ we s~q11 continue to hold the belief we have just expressedo 

The first inpulse of l~wyers, trained in the tracition of
 
social and civiliA.n justice, is to enulqte and. follow the p~ttern of
 
social A.nd civilian justice an~ procodure proscribed and set forth in
 
tho Constitution of the United states qud of the sevorA.1 St.tes, '1.pply­

ing to civilian ~ribunA.ls. However~ any l~wyer who has been a ner-wer
 
of the ~rned Services, pA.rticularly under conbat conditions oversoas 1
 

is at least given pauseo not nerely by his own experience but by the
 
views of such nen as forner Secreta~' of 1var pA.tterson qne forner
 
Goneral of the ~-i,rnies A.nd .Allied Cor.mA.nder, I)1'Jight D. 3Jisenhowero
 

In replY to the 'luery "What does CODD~'1d h~vc to s~y ~bout 
the proble;:] before us?lt. Judge Patterson s'1.iC'.: !fOur job is to win the 
war. We are responsible for the discipline of the Arny in tiwe of w~rffo 
His personal conclusion was "It would bo unwise to h~VG pqrticular 
functions within tho 4rny carried out by officers who are infependant and 
sep?I'ate froL: Connand and the responsi bili ties which go ,.,i th COT1f1'Uldtl o-e This view was expressed by Judge ~atterson in refutation of the view of 
the Vanderbilt Connittee advocating separation of the Judge 4dvocate 
Generalts Departnent fron CO~IDand responsibility. He was conpelled by 
his own convictions to tctke this position evon though he hinself h<J.d 
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-e 
appointed that Connittee while Secretary of War as the "W~r Dep~rt­

nent advisory COLrr:itteetf • 

HUl1dreds of nenbors of the New York B~r who ~ttonded the 
groat lunc~eon ~t the La,~ersl Club on Novc~ber 17, 1948, addressed by 
General Eisenhower as solo ~)enker, heard hi~ say: 

"For exqnple, ~ know that gro'~s of l~,~ers in exaning the 
legal p~ocoduros in tho Arny ru~vo belioved th~t it would bo 
very wise indeod to observe, in the Arny ~nd in tho ~rned 

Services in general, that great distinction th~t is n~de in 
our Governnental organization, of a division of power, a systen 
of chocks qnd balances that retains in the h~ds of those who 
are lcg311y trained, ~nd only in those, the event~~ ~d finql 
decision as to wh~t shall be done about an offender in a parti ­
cular offense that he may have con~ittcd against our Governnent~ 

"Now, no ono can, I believe, be ~ore devoted, nore sincere in 
his devotion to the idea of thooretical justice ~ong a peQple, 
a~ong whon a Govcrnnont was set up, anonG other things, to 
insure justiceo 3ut r should like to call your attention to 
ono fnct about the Army, about the ~rnod Services: 

~lt was never set up to insure justice. It is set up as your 
servant, a sorvqnt of the civilian population of this country to 
do a particular job, to perforn a particul~r function; and that 
function, in its successful porforn~ceJ denands ~rlthin t~e ~rny 

sonewhat, alnost of ~ violation of tho ve~r concepts upon which 
our Government is ostablishedQ 

Ijc ... '" * '" '" '" ... 
ftTherefore, it is impossible to conceive of t~e ~rmy as a~ ir~ 

stitution that cOL~letely parallels our denocracy all the way 
through. It is a group that is given a job, in emergency, con­
ducted unfer conditions of the greatest terTor, of the greatest 
kind of fright anf privation at tines, to do a particular jobo 

ItSo this (,.ivision of cOIJn1.nc'c rosponsibilit~r <inc the responsi­
bility ~or the adjucic~tion of offenses qne of ~ccused of£cnd­
er~tcannot be as separate as it is in our o,~n deoocr~tic 

governnent. 
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ttSomewhere along the line - and I don't care p~rticularly 

where it is - but somewhere the man who makes the final deci­
sion must have also on his shoulders responsibility for win­
ning a war; and please never forget th~t.n 

These two gentlemen might have added, for of course they must 
know the fact, that approximately 80, percont of offenses actually tried 
under the Articles of ihr would not be treated as crimes in civil life; 
absence without leave, desertion7 disobedience, mutiny, conduct to tho 
prejudi co of good order Etnd mili tar~r di scipJ,ine, and tho l;i.ke" To thi s 
80 percent tho abstractions, refinements and tec!lUicalities of civilian 
practice do ~ot fully apply - perh~ps should not, in 10gic7 apply at 
all. This point alone, since it is not possible to separ~te in pr~ctice 

strictly military offenses from others, probably explains a historic 
attempt at compromise. While always recognizing and emphasizing tne 
need of administering the 4rmyts law with justice, and the importance 
of courts to that end, Congress has hitherto declined to separate the 
powers of the comb~t comm~nd group and the advisory law group. 

Our conclusion does not reflect on lawyers, whether civilian 
or military. It merely observes th~t they, like clerg~~en, doctors~ 

engineers and the many other groups who s~pplied their several civilian 
aptitudes in time of war, are not military experts 2 in fact. With re~ 

gard to this func_3Jllent~l ,<md vi tal controversy, they should hesi tate 
before rejecting, ospeci~lly in times like theso, tho advice of the 
seeded professional combat soldier. 

We repeat for the purposes of this memorandum to you th~t 

noth:ng should be done to change the existing system in its application 
to any of the three Armed Services which will violate the principle 
we are hero defending. For this roason wo h~ve omitted disc~ssion of 
several of the m~tters in controversy upon which we f~il to agree 
wholly or in part in the l$tter of November 22, 19480 The Elston Bill 
carried out Bost of the reforms "lhi ch we considered essential,;" To 
condemn thqt Act, which our opponents have sometimes done, as useless 
~d indeed no reroro at all, strikes us as shockingly unf~ir ~nd in­
correct Q We particularly objaut to ~DY c~~ge which takes tho jud~­
cial systems of the ArBed Services out of Co~~qnd control o 
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i'ihile considering legisl"l.tion '\fhi ch h'lS '.'1 ready conferred 
upon tho Army's Law Depqrtment many and gro~t new powers, most of them 
plain13' beneficial to the service, true friends of the Judge Advocate 
General's Corps of the ~rmy and corresponding groups in the other 
Armed Services ,rill do well to bo discriminating in their further de­
mands. We lawyers h~ve become leaders in m~ny non-legal pursuits, by 
virtue of supposed far-sightedness nnd objectivity. Sone, we think, 
h~vo mistaken on occasion doctrinal preoccupations f~r true legnl 
principlos. The public is entitled to a bro~der and more modest ap­
proach than that fr9c exports in justice. 

Wo agree on this subject \rith Comn~nd. The success of qny 
4rmy depends on its coruJander. No one but he can be responsible for 
justi ce and di scipline wi thin hi s command" Jec~use some comr:l'1nders in 
the Second irorld War abused their autho~ity is no re~son for ignoring 
fundament3ls like unity of command and responsibility in tho chain of 
comn"1.ndo 

We take the liberty of enclosing, although you m~y have seen 
thon boforu, the report of the Speci'),.]. COEmi ttoo on ltlili t~ry Justice, 
New York stat~ Bar Association, dated J~~Dary 23, 1947 ~~d "n ~rticle 

by tho Conr:1i ttee' s Chairm.n entitled "Reform in Hili tr..ry Justico tl being 
a reprint frOD the n3ulletinll of tho Ne,·' York state :Bar Association for 
.april, 1948.

I 
'r	 Very truly yours, 

/sl	 Abel I~ Sni th, Jro 

Abel :1:0 Smith, Jr. 

lsi	 Hi ".11 Orr'.n llo~{;hor( g) 
Hip,ll Or:-,n Eo:>.ghor 

lsi P.. J o l'~cCook 

encs. V.. J" NcCook, Chairman. 

Copies of enclosures available for l~an 

in Mr. T"helan's office, 3D-739, ext. 6952, Pentagon. 
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R3S3'i.VE OFFIC~R8 ASSOCIliTICT OF TEE UNITSD 8T; T~S 

National Headquarters: 2517 Connecticut 'ivcnue, N."i., "ashington 8, D.C. 

October 1st, 1948 

Honorable James Forrestal 
The Secretary of Defense 
Pentagon 
~ashington 25, D.C. 

Dear Mr. Secretary: 

W,- are informed that a committe3 under your diraction, 
is preparing a code of Justice for the three services, lumy, Navy, and 
kir Force. 

In the second session of the 80th Congress, HR 2575, 
3 bill to emend the tlrticles of "ar, preViously pass3ct by the House of 
Repre:sent2tives, V;2.S pass,je! by the Senate and became Title II of Public 
Law 759 - 80th Congress, tiThe Selective Service liCt of 1948." 

HR 2575, -';hile not perf Jct, perheps, had the whole­
hC8rtel sup?,'rt of ~ost of tha la..vyers cf the United States who had servL.d 
in the Jud;;e .,dvGcate Gener::ls Department during the war. 

Even ''lhila this bill was in the process of enactment 
in the Senate, thoa NctionCll Conventic'D of thG Reserve Offir8rs Associa­
tion passf'd 3 rasoluti0n "'?proving the substsnce of its provisions. 

'Ve hove heard rumors in the Pent~gon thet the present 
law never will go into effect. Th~se rUID0rs W0 are prep~r3d to 
discount, pending the report of your cnmmittee. 

'}hi10 our views have n0t be·::.n raqu3sted by your com­
mittee during the drafting of the proprsl.:ld Military Justice Code, we 
firmly ar·.:; of the opinion thet any attempt to weaken cr destroy the bene­
ficial effects of the present law will meet wi. th vigorous opposi t'j on 
[rem the la wyers of this c0untry,'J s well as, from the Reserve Officers 
of all br:nches (f the services. 

Hoping that the nev C8de will measure up to the stendard 
cf the present law, we remain 

Respectfully yours, 

/s/ Jchn P. Olive;
 
J"Ihn P. Oliver
 
Colonel, JAG-Res.
 
Le~islative Ccunsel, ROA
 

lsi Thomas H. King 
Thomas H. King 
Lt. Col., JAG-Res. 

JPO:mmd National JUrlge ~dvocate, ROA 
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?3SE3.VE OFFICERS .h.SSOCI.A.TIO.l.~ OF 'I"H:~ U!~ITED S':'.-iTbS 
l~atio!lal EeaclCluarters: 2517 Connecticut .avenue, :;. ~!., Washington 8,D. C. 

Mr. Edno'1d. IV!. Horgan, Jr.
 
Chairwan, Ooooittee on a U'1iforo
 

Code of Mi1it~ry Justice 
Office of the Secr3tary of Defense 
-Jashil"l.gto1"., D. C. 1 :iovenber 1948 

Dear Mr. Morga'1: • 
Your letter of 8 October 1948, addressed to Colonel 

Clarence =. 3arr.es, N~tional President of the Reserve Officers 
.o.ssocit'.tioTl of the Uni ted States, b~s "been referred to the writer 
for reply. 

It is io~ossible to express views on a subject aoout 
which one doos '1ot have detaile~ inforoation. Thera has bee'1 
propos~d a unifcro co~e of Qilitary justice for the three ser­
vices. This associat:on at its convention in Denvor in Ju~e of 
1948 strongly endorsed H.:E. 25?5, ,,!hich has nO\·T 'oeon incorpornted 
in the Selective Service hct of 19'~8, (?I, '759 80th Congress). 
This association vigorously urged the adoption of this code for 
the Aroy, anQ at the tiQe it was uhder consideration, there was 
no sopnrate oilitary code for the ~ir Force, as it was operating 
Under the Articles of War. Frankly, it was anticipated that this 
code would De applicaole to the nir Force. It is the opinion of 
the \orri tor that it is r-resently aprlicaole to the Air Force. 

In any event it appears that what is needed is prioarily 
a ne\o[ coc.e for the i;'avy, whicn should be brought up to a parallel 
to the new .nrticles of .lar. It is oy view, a.,.,d I believe substan­
tialJy the view of the other Deobers of our association, that the 
basic ~)rovisions of the Articles oflar, which go il'1to effect 
February 1, can be Dade applicable to the Navy. 

It Day be a~gued that the '18W Articles of 'lnr, not having 
been tried, should be co~pletely overhauled for the ~urpose of oaking 
theu fit all three services. '.Ii t~ this view I d.o not agree. If coo­
prooise is necessary in llatters that are basic principles, then I a~ 



opposed to cooprooise. I hnve discussed this in sreat detail 
with Dany JudGe Advocat68 who served i~ the wnr, nne they a~ree 

'tli th DO that \O]e should tryout the "'ew .nrticles of liar, particular­
1;' the new Corps, the rule with res:;?ect to the iuproper interference 
by "COT.11.:md" lt1ith the judicial fUl'lctions of the courts, ancl the new 
rules for proceeure by way of review. + can definitely state that 
this associatio~ would strenuously bp~ose receaing fro~ the gains 
that have been oaQe in oilitary justice as evidenced by the law which 
Con,ress passed i~ 1948. 

As we do not know the proposals that are penQlng before 
your co::mittoe it ,is request3cl that we be furnished with the re­
cODDenc.ations of the three.serv~ces, particularly the recoowend­
ations of the Judge Advocates General, in ord"€r that we Day intelli ­
gently coooent and endeavour to be of assistance to your coooittoe. 

Sil'lcerely yours, 

/ s /	 THOI'::AS H. KI::G 
Lt. Col., JAG-rteS 
llat ional Judge ~~dvocate 

THK:al 
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NOVdl bdr 12, 1948 

Mr. Edwund M. Morgan, Jr., CLair~an 

CO~lldittee on a UniforD Code of Iviili ti.ry Justice 
,. Office of the Secretary of Defense 

Wasr.ington, D. C. 

Dear	 !Vir. Morgo.u: 

Since receiving your letter of Noveillber 1, requesting 
suggbstions &S to illatters to be considered in preparation of a code of 
military justice, I nave consulted with wel~bers of wy staff and ot~er 

individuals, whose experiences during tne late war were along the lines 
necessarily involved in this watter. 

It would appear tw.t basically tne lack of uniforwity in the 
Bd~inistration of military justice steus froQ the follOWing: 

(a)	 Inar.equate investigations. 

·e (b)	 Incoapetent prosecution and defenses, especially the 
latter. 

(c)	 Triounals cOLlposed of officers wi tt.out legal training, 
nnd Wi-lose priuary interest rel.1H.ins in their principA.l 
duties and assignluents. 

AS a suggested solution to tc.e three probleus presented above, 
tee following is offered: 

(n.)	 In eaCll head'!uG.rters exerclslng gerlt;ral court-J.lartial 
jurisdiction, t~ere to be provided a staff of legally 
trained officers to lllake all investigations wi thin t:"le 
c,]wl.iand. One officer to be assigned to the investigE'.tions 
arising in each infuntry regiuent or couparF'.ble uni t. 

(b)	 Trial JUdge AdVOCates and Defense Counsels to be c~ose~, 
in all cases, frow the above group of investigating officers, 
wi th the liui tation that no invc;stigc.ting officer sLould 
prosecute or defend a case whicn Le ~~s invcstig~ted. 
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IJir. bdf.1und H. IvIorga..rl t Jr. t C~J.air111an 

CO..",li ttee .::m Cl UniforLl Code of lviili tary Justice 
Novel,lber 12, 1948 

(c)	 General Courts-L-,~rtial to consist of t'-J.ree officers in 
capital cases and one officer in all other cases. Such 
courts to be appointed by fU'1W or conparable cOLlaland, 
froLl J"e.ubers of tlle Judge Advocate I s DepartlJent oado 
aVc.ilable to ti.eill. T~:ese courts to sit at desibnated 
places wi thin geograpl:..ical areaS in tilile of peace and 
with designated units outside tertitorial li~its of the 
United States in tiJne of wn;r. 

TLe above type of suggestions are "lade ratl-..er t1-.dll those wr-.ich 
"light bd )Jade relp.tive to certain offenses, as it C.ppears that wost criticisJ.l 
ste_1S frol,1 the adj.,inistration of the law rather than fro ..1 the particular lav!s 
trJ.e"lselve s. 

Sincerely yours, 

Sf liOY J. TU1t.N~ 

Roy J. Turner 

RJT:hc 
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ARTHUR T. VANDERBILT 744 Broad Street 
Chief Justice Newark 2, New Jersey 

September 30, 1948 

Dear Eddie: 

Your good letter comes in just as I am in the midst of the most 
hectic period of getting our new court system or-ganized. I not only 
have my judicial responsibilities in the Supreme Court to carryon, but 
I am designated under the new Constitution as tithe administrative head 
of all courts in the State,lI and, believe me, it is no idle phrase 
when you have a new system of courts and a brand new system of procedure. 
In addition thereto I find that for the present a considerable porticn 
of my time is taken up with what I might call the ceremonial aspects of 
my job - attending bar association dinners and telling them that they 
will survive the new rules just as the Federal courts have, and als~ in 
bidding hail and farewell to our older retiring judges. It is this 
pressure of my work that prevented my getting over to New York yesterday 
to greet you at the sessions of the David Dudley Field Centenary. 

I want to be helpful and I have this very practical suggestion to 
make: I would suggest that you get in touch with Judge Alexander 
Holtzoff of the United States District Court for the District of Columbia. 
He was the secretary of the War Department Advi80ry Committee on 
Military Justipe and I think know more about the 'subject than any of us. 
At any rate our views happen to coincide all along the line. I am 
sure that he will be very glad to help you if you write him. 

Please omit the business of calling me 'judge'. I am most 
anxious to remain an individual rather than a title to my old friends. 

As ever, 

Very sincerely yours, 

/s/ Arthur T. Vanderbilt 

Professor Edmund M. Morgan, Jr.
 
Chairman, Committee on a Uniform
 
Code of Military Justice
 
Office of the Secretary of Defense
 
Washington, D. C.
 

-
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15 April 1947 

PRELll,uNARY REpnRT OF COMYITT3E OF VE-::'ERANS OF FOREIG~ 

WARS OF TH3 UNITED SThT~S TO STUDY A}ID RSPORT 
ON COu~TS-1~RTIAL PROCEDURE 

~lEMBERSHIP OF COMMITTEE 

Judge Donald Eo Long, Ch~irmp.n, Post #907, Portland, OreEon.
 
Harry B. Novak, Post #1575, Brooklyn, New York.
 
John E. Stone, Post #6473, J~ckson, Mississippi.
 
Anthony P.NugJnt, Post #18, Kans~s City, Missouri.
 
Neal T. Shea, Post #801, Holyoke, Massachusetts.
 
S. H. Hunsicker, Post #609, A~xandria, Virginia. 
Charles P. Sullivan, Post #284, Washington, D.C. 

Pursuant to resolution number 534, adopted 2t the 47th National En­
campment, the Veterans of Foreign ~ars of the United Stat2s, at Boston, Mass2­
chusetts, in Scpt3mber, 1946, tha above named cOrnPittee has met, and after 
months of individual investigation, c'Dd from person!31 experiences, arrived 
at the following conclusions, relating to improvement of Courts-Martial Pro­
cedure, amendments of A.rticles of War ,md Administration of Military Justice; 

l~ That the Army and Navy have uniform manuals of Courts­

Martial, and thc:t the administration in both ltrmy and Navy be
 
the same cs f~r as practicable.
 

2. That th0 appointive authority for general courts be
 
removed from immediate cO~~3nd•
 

3. That it should be a military offense for any Commanding 
Officer, Offi~er, or other persons to directly or indirectly in­
fluence or att.Jmpt to influenc· the report of any investigating 
Officer or the findings of any court, whether it be general, 
speciel, or surnrn?~. 

4. If th8 accused does not select his own attorney, a
 
qualified Defense Counsel would be desi.gnated from a pool.
 

The re would be a similar 0001 from which the accused
 
could have Dafense Counsel in all speci2.1 courts of the Ar~
 
Dnd surnrnC'ry courts of the Navy. U- surmn2.ry court in the Navy
 
has the same jurisdiction as a special court in the Ar~.)
 

5. The pool of Defense Counsel would ohannel through the
 
Juige Advocate General's Department in all general court cases,
 
and special courts, if pr9cticable.
 

6. All Defense Counsel should have spacial training in
 
Military Law.
 



•
 

• 
7. In all gener31 and special court cases, Defense Counsel 

should be selected or Dppointed £fter the arrest of the accused, 
and in the Navy "o'n report ll placed in serious cases, so thJt he 
could be present at tirre the investiggting officer interrogated 
witnesses and thGt he have an opportunity to cross-examine. 
(This right the accused 61ready has, so far 2S it is Dracticable, 
but the soldier, sailor, or marine hardly ever aV2ils himself of 
the right.) 

8. -\]r are unanimous in our op~nlon tha t th.3 a ccus'3d should 
have a coDy of the investigating officer I s report. 

9. Apparently, the NJvy had no problem regDrding qualified 
court reporters. This was ,not true in th8 Army. It was the opjnion 
of the committee th3t wall qualifi': d reporters be avaUable froIT' a 
pool, so that the reviewtng authority would have the b3nefit of 
accurate records. 

10. Article of lVar #104 should be amended to include Field 
Officers. 

11. Nore comDarable punishment for officers and enlisted men 
wa5 favored. 

12. ~nlist2d men should be encour8ged to ettend general and 
speci:;l Courts-MArtial trials and a notice of the tim", and place 
be postJd on the unit bulletin board. 

13. The JUd 5 8 j,dvo cate Ganersl' s Dep'" rtment should have their 
o~m ch0nnel for promotion purposes 2nd efficiency ratings. 

14. That the law member of a general court be well qualified V 
and not h~ve the right to vote. 

... 15. ThJt a qualified law memh~r be (18teilr=d to all special 
courts" whenever practicable. 

16. That the deck court of the NAvy be abolished, and the
" 

Captain's Mast be expanded. 

17. That the ,crticlas of '"1;1r applicable, be better interpreted, 
by qualified personnel, to all enlisted men and not Just~, as 
at present. 

18. That all obsolete articles of '",ar be repeale d. 

19. ThBt the ,~rticles of jar b8 amend€d, making it mandotory 
that qualified enlisted men be detailed as members of both general 
and special courts. 

20. If, at the trial of any g':meral court cas...), it is impractical 
to have a qualified law member and Defense Counsel S3lectc;d 'from 
a pool, them on appeal or review, all questions of law may be con­
side red and the case consile~~d on the facts. 

Prelimin8~ Report -~.Courts-Martial P2ge 2., 
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21. Members of general courts be depnLved of the privi13ge 
of asking qU8stions directly of tha accused. That all questions be sub­
mitted in writing to the lew memberJ and if the questiQn Dpp82.rS 
to be competent, relevant and material, then the law member will 
ask thd question. In the absence of a qualified law member, then 
the questions vdll be submitted to gnd esked by the Trial Judge 
i-1dvocate. 

22. That the Trial Judge Advocate and the accused, both, have 
the right of exercising two peremptor,y challenges. 

23. That proper safe-guards in the way of qualified personnel 
b3 datailed to all places of confinement, both in the Navy and the 
Army, so as to prevent harsh and cruel treatment of prisoners, so 
os to uvert any recurrence of what happened at Lj.chfield, England. 

The above recommendations and suggestions will be made to the Com­
mander-in-Chief of the Veter3ns of Foreign 1/Jars of the United States, Louis 
E. Starr, end it was the opinion of the committee that its chairman submit 
in writing this statement to members of the Senate and House Comruittees on 
Armed, Services. 

/s/ Donsld .E•. Long 
DONi-.LD E. LONG, 
Chairman, Committee on Military 

Justice. 

-

••

.'
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CIRCGIT COlRT OF OREr~N 

Fourth Judicial uistrict 
Department No. ~leven 

Portland 4, OregonDOI~ALD E. LOW", 
.Tudae 

October 7, 1948 

Mr. Edmund M. 1!organ, Jr.
 
Chairman, Committee on a Uniform
 
Code of Uilitary Justice
 
Office of the Secretary of Defense
 
Vt.'ashington, D. C.
 

Dear Ur. ~organ: 

This "Jill aclmonledge receipt of your letter of September 27 which 
has reference to the work of the Committee on a Uniform Code of ~ilitary 
Justice. 

You have access to the report s~bmitted by my committee in behalf 
of the Veterans of Foreign 1"ars of the United States. I have gone over 
our suggestions and recommendations, and at the present time do not have 
any additional suggestions to make. 

In view of the fact that my corrunittee has not been called upon to 
make any f ,rther study or recommendations since our last meeting in 
Washington, D. C., I am forwarding your letter to the National Commander of 
the Veterans of Foreign Wars for his information. It may be that he 
has a nev committee on 1,.ilitary Justice. 

V'ith my best v'ishes, I am 

Sincerely yours, 

/s/ Donald E. Long
DEL:rh Judge 

c.c.	 Commander-in-Chief
 
Veterans of Foreign V.'ars
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VET8RANS OF FOREIG~ WARS 
OF THE UNITED STAT3S-. sc 

•
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National Headquarters 

October 15, 1948. 

Mr. 2dmund M. Morgan, Jr., 
Chajrman, Committee on a Uniform 

Code of Military Justice, 
Office of the Secretary of Defense, 
Washington, D.C. 

Dear Mr. Morgan: 

Your letter of September 27, 1948 to Judge Donald E. Long, 
Chairman, Special Committee on Military Justice, Veterans of 
Foreign w0 rs, has been referred to rna together with a copy of 
the 18tter's reply of October 7, 1948. 

I am enclos ing herew:i:th the report of the VFV Committee 
on Court-Martial Refo rm 'vhich I believe has alreJdy come to your 
att~ntion. This report has ooen und3r study by our staff here 
in ~ashington with the end in view of affixing such modification 
as WQuld be warranted by events of the last eighteen months. 

As a result of this study it is our opinion that the 
twent~,r points set out in the att~ched report still represent 
the position of the Veternns of Foreign '"rars with respect to 
military justice. 

Our organization has long urged the formulation of 
a uniform code of mili~3ry justice applicable to all branches 
of the armed sorvices, and we shall be pleased to lend our 
support to such a code should one be submitted to the 81st 
Congress. 

If there is any assistance that I may render in this 
r3gard please do not hesitate calling on me at any time. 

Sincerely yours, 

/s/ Omar B. Ketchum 
m(AR B. KETCHUM, Director 

OBK : JO"l'J :ms 
Enclosure 
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LEONARD M. "iALLSTEHr, JR, 
Counsellor at Law 

233 Broadway, New York 7 

October 14, 1948. 

Prof. Edmund M. ~organ, Jr.
 
Chairman, Committee on a Uniform Code
 

of Military Justice
 
Office of the Secretary of Defense
 
Washington, D.C.
 

Yy dear Professor Morgan: 

I alT' forwarding under separate cover for 

the use of your Committee five reprints of my article 

liThe Revisi 0;1 of the Arl'llf Court-Martial System\l whicn 

appeared in 48 Columbia Law Review (March 1948). 

I hope you will find them helpful. 

Very truly yours, 

/s/ Leonard M. Wallstein, Jr. 

Copy of attachment referred to
 
in letter may be obtained from
 
Miss Carr, Room 3D-745, Pentagon,
 
Ext. 6952.
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o	 War Department Special Staff SC 
P Office of the Executive for Reserve and rtOTC Affairs
 

y Washington 25, D.~
 

CSRES 334	 18 November 1948 

.e	 Mr. Edmund M. Morgan, Jr., Chairman 
Committee on Military Code of Uniform Justice 
Office of the Secretary of Defense 
Room 3 E 733 Pentagon 
b~shin~ton 25, D.C. 

Dear lir. Norgan: 

The following comments regarding the proposed Code of Military 
Jus tice nOh' being drafted by your Commi ttee are submi tted in re­
sponse to your letter of 1 Eovember 1948: 

a. The code should apply with equal force to members 
of the Organized Reserve Corps serving on extended active duty in 
time of war or during a declared state of emergency as it apl-'lies 
to members of the lieguldr Army. 

b. Similarly, the code should apply to members of the 
Organized Reserve Corps while serving on an active duty status un­
der competent orders in time of peace. 

c. The code should include the provisions of Title II, 
Public Law 759 (80th Congress). 

Attention is specifically invited to the last sentence of Sec­
tion 37 of the National Defense Act of 1916 as amended, which reads 
as follows: 

"Members of the Officers Reserve Corps, while not 
on active duty, shall not, by reason solely of their 
appointments, orders, commission or status as such, 
or any duties or functions perforQ8d or p~v or allow­
ances received as such, be held or deeffied to be of­
ficers or elJployt;t;s of the United States or persons 
holding any office of trust or profit or discharging 
any offici~l function under or in connection with 
any department of the Government of the United States." 

The status of members of the Orbanized Reserve Corps, while not on 
active duty, as defined above, should not be impaired in any lJ12.nner 
whatso~ver by any provisions of the proposed Code of Military Justice. 
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It is requested tL~t this office be given the opportunity of 
reviewing and co~menting upon the proposed Code of Militnry Justice 
before it is subrriitted to the 81st Congress. 

Very truly yours, 

sl iVENDBLL WESTOVER 

Wendell Westover 
Brigadier Gendral. GSC 

Executive for Reserve & ROTC Affairs 
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y 13 AUgust 1948
 

Professor EdrJu~d M. Morganf Jr.,
 
Harvard Law School,
 
Cambridge, Massachusetts.
 

,Dear Professor Morga~: 

For nore than a year now I have been enp10ying every Deans of 
persuasion UpO'l"l. the Judge advocates General of the several services,. and 
upon the legal staff of the Departnent of Defense, to i~stitute the &raft ­
ing of a new coue of ni1itary justice for the aroed forces, sYDbolizin~ and 
greatly furthering th8 ~poses of their r8al unification. It is therefore 
a great pleasure to observe in th~ public press that you have been named 
Chairnan of the Co;.~oi ttee ap,Jointed for that ~urpose. Please accept rJy 
congratulations and best wishes~ 

It is with SODe h~sitation that I ventur8 further to offer sug­
gestions in the catter of the organization and content of such code~ You 
would probably prefer that I should Dake any sug~cstions I may have through 
the ArfJY ropresG1'1tative on your CO.J!:"littee~ My persistence in pressing the 
natter upon the 4rny JaG Office has, however, rendered ne officially SODe­
y/hat lIpersona non (,rata" ",i th regard to the oatter, I fear, for oy sugges­
tions have not been invited. I hope, therefore, you will peroit DG to 
outline briefly to yourself oy idea of the ~eneral organization of such a 
code, bfl.sod upon Dy keen interest in the oatter, a great deal of practical 
experience in the JAGD of the Regular ~oy, and conparative studies of the 
codes of other couTJtries that I have oade. 

You do not have to be told, of course, that our present nrticles 
of Jar are basically a collection of crir.1inal provisioTls--ouch after the 
order of the "Military Laws of Rufus" which I fouTJd to be the only :"ooan 
code now extant-~taken over virtually intact frOD colonial English law 
and aLlo'1ded fror~ tiDe to tiDe by Cone'ress throu£;h additio"l of a patch-1Ilork 

)	 of procedural provisions inserted here a'l"\d th0re, under half-nw~bered 

articles, or added to existinG punitive articles. There appears to have 
been no consideration at any ti le of a coopletely new draft of the code 
since tho founding of the Governoent. One of the less gratifying features 
of oy persistence with the JAGO has been, in fact, to stress the total 
lack of scholarly research of any character in our Departoent as a basis 
of aTlY cooprehel"sive new work, pointing out that vlinthrop1s Il~Iilitary Law 
and Precedents", the Dost recent and practiaally only ~oJork on Dilitary law 
of any worth that our Departoent has pro~uced. WlS publishe~ in 1886-long 
before the a~vent of not only radar and the atooic boob, but also of the 
airplane or the battleship, or eve~ the autooocile. Our present systeD 
therefore belongs quite literally to the horse-aTJd-bu~~yage of oassed 
foot-soldiers arocd with ouzzle-loadi~G ous~ets! 
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The poi~t I wish to make here, as I am sure you understand, is 
that the present nrticles of War and ~rticles for the Gover~Dent of the 
:Tavy ca"'1"'1ot be "revisedll a~d combined in to a moder~ code wi th much more 
success than could be expecteQ, for example. from efforts to convert 
Robert Fulton's steamboat into an aircraft carrier. * * • * * * * * * * 
In adQition to inserting the major provisio~s reco~mended by the Ear 
Association as a result of experience in the rec8nt war, we "rere a:Jlo to 
remove the confusing half-nliQbered Article 50~ (which the Bar Association 
Cor~itteo had declared to be unintelligible), to transfer the pre-trial 
investisation froD the oidst of punitive Article 70, and to make a few 
other such improvements in the superstructure of our ancient vessel; out 
the Rooert Fulton fundamental design and ultimate capacity remain the 
same. ~either I nor the Departoent can claim much credit for such super­
ficial improvements. 

On the positive side, I think th~ new code should oe drafted in 
as oroad a"'1d general terms as will serve its purpose, IGaving as many 
details as possiole -- which nay var;y \.;i th circunstances -- to ioplemeTiting 
regulations of the several services. This will make for a oaximuo of 
flexibility, within the broad limitations ~nd requirements considered 
essential oy Congress as a Datter of oasic law, and it will dispel the 
fears of the separate services that the combined code Day impose upon 
then all restrictions and requireoents which are properly ap~licablc to 
out one and which Day therefore result in unnecessary and crippling 
confusion to the others. 

• 

To prooote the sane purposes of flexioility and reassurance to 
the separate services, r belie've the drafting of the cote should be 
broken do"m into ooro or less i~dependent separaole parts, which will 
greatly assist in segregati~g non-controversial sections ~nd their assign­
oent to sub-couni ttees for the i nte"'.sive research ancl stud.y 1rThich they 
require. The IIPuni tive ,,~rticlesll are a ,good exaople; and these Day be 
further divided into 1I0r dinar;)T Crir.1es" and IIMili tary Offenses ll • Both 
need extensive work. Use should be [Jade of the modern criminal codes 
of states, such as Louisiana, for example, and militery offenses should 
oe re-defined and modernized. Criteria for oaximuo punishments should 
oe indicated, for war anC: for peacetime, in an~ out of combat or other 
It emergency" areas. 

Another project for separate stu~y and trial-draftinF. is the 
defi~ition of military juris~iction, rules for the exercise of co"currcnt 
militar~r a,.,l:, civil jurisdiction, an.} what I should call "auxiliary" 
civil (Federal) jurisd.iction in the case of soldiers 1:!ho com.litted ourder 
i,., GerDany, for exar.1I.ilc, a~cl throucch SOl..8 Dea" s were L.i scharE;ed from the 
service oefore apprehension ( nn~ who therefore literally I1~Gt ~waJ' with 
ourderu Under the prese~t state (If the law), Lnd to provicle for Feclero.l 
pr~secution of civil offenders a~ainst the oilitary service as now pro­
vided in effect by A.w. 117. This uefi,.,itio'" of oilitnry jurisdiction 
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should probably be the initial sectio~ 0: t~e ~ew code. It prosonts little 
ground for controversy between the services, but would reQ~ire nocessary 
representation of the civil vie~point to prevent icpropor encr0acr~ent 

of oilitary jurisdiction upon civil liberties, while still ?roviuins the 
oilitary ~ith means of eoergency control of civilians--for 8xaople, 
workDen accompanying the forces in foreign countries in tiDe of war. 

I believe the exercise of oilitary jurisiictio~ should be treated 
under two c:.isti"'ct headings: (1) ~s Cl purely disciplinary prerogative of 
oilitnry coo,iand.ers, 1J1hich is ess9ntially the coerci tio or iopr:riuo exer­
cised by 1;:;y aT'lcient Rooan ca.gistrates and. rlilitnry cor.,L1anders, ane. (2) as 
oilitary justice adoinistered through courts-oartial. The confusion between 
these two Deans of the exercise of oilitary jurisdicition is the underlying 
cause of ouch of the criticiso of the adoinistration of rlilitary justice 
in the Aroy. The plnin fact is trnt an ArrlY cODillander has practically no 
purely d.isciplinar'J authority over his cooDand., and. has therefore often 
sought to clothe his disciylinary actions with the ap~earance of legality 
through virtually d.irecting the courts what to G.o. Navy coooand.ers have 
more C:isciplinary authority, which Day account for the absence of criti ­
CiSD of the Navy in that regard. In any event, I believe reasonable oClxi­
o~~ purely disci~linary punishoents should be set by law, subject to io­
pleoentation throush the assignDent by e~ecutive and oilitary orders of 
lioitations to be observed. (within the l~Ditations set by Con~ress) down 
the chain of Dill tar;)' cocf:1and, vc.rying in accordance wi th reQuircoents 
of the particular service and situation. 

The or,-anization of trial ane. appellate courts and their OiJeration 
\</ill be Dade i.lUch easier, I believe, if the field of II cr imiJ'101ogy" in the 
services can be reasonable separated from the fiele. of "c_isciplinary cor­
rectives ll , and the le;;;al clepe.rtoents give" jurisdiction over the" crioinalsll 

sopewhat corresponding to the jurisdiction of the M~dical Departoents over 
the tlsick ll • I would. sUfsest that inferior courts be cO'1siL:.ered discipli ­
nary.in character and operate ul1der tlcoffiLand" jurisdiction as they lio now; 
but that e:e"eral courts oIJerate under the cOEll,lete con trol of the legal 
corps, with pro',ision, ho\vever, that cO::lbat cOffil.;anders should. bave con­
siderably increased. disciplinary authority. This could be accooplished 
-uy giving inferior courts greatly increasec powers of punishoent, subject 
to su::?er-rision -oy higher cOD;.,ane.ers, i,., coooat zones ane'. wi th 'reGarl~ to 
coobat offoJ'1ses that reQuire iocediate suppression. 

I do not ",'ish unreasonablY to 1;:;urde" you wi th further details 
of ;....y ideas unless ;'lOll should whish the!J. I inclose, however, a preli::i ­
i,.,ary d.raft of a part of oy conceptioT' of III'11li tary Jurisdiction" i,., the 
definition stage, as illustrative of what I have in ninde 

While I should be very ha~py to be on a'1Y possible service to you 
i,., this project, I must ask, since I aj in active oilitary service and 
havo no official authority to advise in this oatter, that oy sugsostions 
be considered. as privately nade to yourself, ane. not connected with my 
name in any cO'1sideration which they may receive by your Coooittoe. 



MILITARY JL~ISDICTION 

1. Sources.--Military jurisdiction shall be exercised by the 
Preside'1t as Con~,aT'l.der-iT1-Chief of the arned forces a..,c:. his suborc:.inate 
cooonnders as an i'1hereT1t prerogative of military coooaT'lQ, subject to 
these Articles a'1d to the CODuon law and custom of war~ 

2. Easis.--Military jurisdiction shall be based upon the l~rsonal 
status of persons herein defined as subject therG~o, without regard to 
national boundaries or other consideratio'1s of physical locatioT1; but 
perso'P'lS subject to such jurisd.iction :.1USt be physically preseT1t under 
the coooanQ, custody or cO'1trnl of the coowuT1der exercising it. 

3. PorsoT1s Subject to.--The followiT1 g classes of fGrsons shall be 
subject to oilitary jurisdiction: 

a. Ferso T1 S legally enrolled 1'1 or serving in or with the aroGd 
forces and subject to the coonaT1cl of the PresideT1t.; 

b. PersoTls acconpaT1yi"'g 0r serving in or with the arDed forces 

(1) outside the UT1ited States or 

(2) iTl. the fiold or at sea iTl tine of ~Tar: 

such persr)ns to iTlclucle but 'P'lot to be lLiited. to perso"s volu'1tarily 
accoopanying tho forces, or serving with or near the saDe u..,der contract·e	 with the United States or its agencies or with contractors ~r subcontract­
ors in tho service of the U"ited States or its age"cies, a"c:. persons othor­
1.,ise fou'l'J.d ~Ti thi" a"y area u..,der the territorial jur1sdictio" of a oili k.ry 
coooander of the U"ited States; 

c. Perso"s lawfully held in oilitary custocy, including prison­
ers of "mr, oili tc.ry co"victs, persons held iTl teoJJor ary protec tive or 
preve"tive custoQy, and persons subject to punishoe"t un~er the laws of 
war for offenses cODoitted before or after cei"s taken i"to custody; 

d. Patie"ts a..,d. inoates of hospitals an~ other i"stitutions 
operated aT1d adoi"istered by the arned forces; 

e. Eneoy aT1d other civil po?ulatioT1 s ovor which oilitary Gover~­
oeT1t or tei:lpOrary oili tar~T cOT1.trol has been established, subject to the 
laws of ""'1.r, statutos of the UTli ted States, D."1d. the orders of the Presi­
dent; 

f. Perso..,s who eXfressly co"'sent thereto. 

4. ConcurreTlt Jurisdictions.--Milit~ry jurisdiction shall not 
exclude cO"1current civil jurisdiction of the Unitod Stntes or of aT1 Y 
Stnte. ':The" two or Dare jurisc..ictio'l'l.s attach, custody of the accused 
shall uotoroine the ri~ht of priority to vroceed, subject to the rules 
set out followi'l'l.R, aTld to anyagreeoG"t betwee" the authorities con­
cer'l'l.ed not i'l'l.co"1siste"t with such rules: 
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a. 'Thon, in tir.:e of peace, civili.:l11. victios or vital i'1tor­
ests of the civilian CODl.1u,,·d t Jr .:::.re i'1volved. oili tary juris.iiction 
should defer to civil jurisdictio'1; an~. conversely; in ti86 of WQr, 
or \'1hen only oili ta.ry victir.:s D.n(_ oili tary interests Lre involvecl. 
civil jurisQiction should defer to the oilitary; out in Case of 
cnnflictin~ int,jrests aTl.y case .~'.ay be .:l.isi.}('sec:.. of b;f atree;"]ent. 

b. Exce~t for espion~:e or other offenses ?u'1ish~ble u'1~er 

the lw~s of war. no ~erson sh~ll be 2unished throush the exorcise nf 
uili tary jurisc:iction for any offense com;:!i tted. before ho oecane 
subjoct th8reto; out any such f~rs!)n will. in tioe of ~oace, oe surrOn­
elored upon requGst to the a~~ropriate authorities of tho civil juris­
c:..ic tion co ncernocl, if not hel~ b~r oili t~:~ry authority for l-rosecu tion 
u)on a serious '"Jffcnse. D.ne:. he r:l':::'y in 8.ny even.t be so surrenclore~l, 

in tho discretion of the military authorities. 

c. Henbers '"Jf the arr:8ci forces on inactive or rotirecl status 
sr-all bo subject to th3 exercise of oilitnry juris~ictio'1 only with 
regarc. to offens;:)s coonitted. ,.,hile (m <,:\ctive o..uty. or while i'1 uniforo, 
a"d. nay be or ....ered. ur:nn active c.uty for the exercise 0f such jurisc;'ic­
tion. 

5. Auxiliar:r Jurisclictio'1. of Fe-=.eral District Courts.--Upon 
request by n)'1~r p::"'71"ral or flat; officer, or the cO.,..an .. in,:: o:ficer of 
any detache~ ~ilit8.ry u~lit. ,essel, or installation, the 10CQl public 
IJrosecutor of tho Unite;.... St:::.tes ',Jill aSSU:.ie resi.,onsibili ty for the 
prrsecution of an;r l-JcrsrTJ n'Jt subject to nili tarJ jurisd.iction who 
has cO:::lr:li tted Q sorious offense 1,'hilo subject thereto. or ...,ho has 
cor.ni ttecl R serious offense ae:ainst any p3rSCl'1. in the oili tary service; 
a .... d. any tistrict court of the UTJ.i ted states shall hav2 jurisdic tio'" to 
hear and detoroino such a prosecutioTJ for v~olation !)f ~ilitpry law 
11lhilo the accusal was subject thereto. or for violntir)n of the crininnl 
laws of the U11ited States. "lithout regarJ. to territorial lioitation.s 
therein cClntai"'ed, in the case of aT". offe!"se against any menbor of tho 
arood forces or any ferson subject to oilit~ry juris~ictio~. 

6. 1i..1i tatiOTJs • ...,-a. TiL~e 1rrithinwhich Trial Must E02:in.­
Exce:;::t for outin~r or f.mrcier or. iT) ti.1C of \.,rar. d.esortioTJ or aTJ.y ca.se 
in which the Presiclent shall cleter..line that considerations of nO-tio."",l 
security requrc further postponoE:ent of the trial. 11.0 person SU0j8ct 
to uilitary jurisdictio'l'\ shall be tried by court-rJartial for any 
offenso cOL~littoc. Dare than two years ~efore his arrai~'l'\Qent. exclu­
sive h01l18Ver of any ti!.1e l</hon accused. was ""ot af.1e'1.able to oili tary 
justice because in the custody of civil authorities. ~r by reasen 
of other ::l8.n.ifost iopec..i'.1o."t; but U.?0n prosecution for R'1Y such 
excopted offense, accusee nay be found gUilty of and punished for ­
any lesser included Gffe'l'\se. 

b. l;ur.lber of ~rial&.--j,~o person sutject to ;lili tary juris­
diction shall be trieC- by court-oc.rtial for an.y offense for ....'hich 1:.e 
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has been f~roerly trip~ and acquitted, or f~roerly arraigned nnd 
evide~ce taken by another ~urt-Dartial ~r Jy any other court ~f 

the Unite~~ States or ')f n~lY state, u",less by agreer:-,e"t 'v:!. th accused, 
0r unloss the c~Ofletinn of the f~r~er trial was prevc~ted by oili­
tar;y "ecessi t J ane: the subsGquent trial resuDed wi th the l3ast prac­7 

ticable delay; but i" any case in "hich :I.n ('..ccuseG. J!0rs rm has been 
found gUilty and sentence acjucged, a new trial cny be 0rdere~, 

either before or within nne year after the sentence has been finally 
approved; pr0,i~ed, however, that uro" such new trial the sentence 
finnlly aJ?pr~vcd. shall Tl0t bo :'lOrG s evcra than any sentence thereto­
fore aJpr0ved u~on conviction of the sace offense. 

, 

.. 

/ 
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30 august 1948 

Profossnr Edound Morris Mor~an
 

Harvard Law 8ch001
 
CaDJriJ':;8, Enssr\chusetts
 

Dear Professor Mnr~a~: 

UTl::or ci.ate nf 23 ••u["<.lst 1948 an, articlE) r'.}pc'J.ro2 in the 
Stn.rs aTlc.. Stril._es stati~{" you "rere> to hea2- a co,1f1ittoe to coclify 
ane1 equalize Dili t.:1ry 10.\0'. .,,'1 r.lttnrney D.nc~ a oe::ber of the Officers 
Reserve Cor~)s for several years P[~st, nnd rece~tly ho.vi""lE: cO:lpletcc:' 
a?:'roxi;:Jc.tel;y' a yeD.r and a half ser"ice as la"1 neubor 0'1'1 0. Go"er.:11 
Court l'iartial as n ,.1eu'oer ,..,f the Juc:r:e Advocn te Ge'leral' s ~eJart­
::lent, I have forDulate2 certnin icleas for ref0r~ of the Jroceduro 
in Ge",ernl Courts ',rhich I ;)JJ co'wi"ced "rOJICl bo defi'1ite iopl'nve­
3ents i" the systc;:J of nilitnry justice. I set these forth 
sinply, '·,ithout arF:UI:le"t, Hell ronlizinr: ~TlJur cOL:oittoe coul2- \oJell 
anticip,'lto C'-Tly arf-UD8"ts I r..L::;ht prese"t. 

It has bee'1 oy e~)~rie"ce that the custOD of havin~ a 
"10.1:1 L~er1torll and a l1presic::.ont,1l each exercisi"'g in tho saDe court 
jud.icial functio"'s, the d9L1nrcation li"e behw8n ,,{hich is s31c::.oI1, 
if evar, clearly u"ierstoocl, even assunin{; that the~T arc clec.rly 
defincd in tho Danu<:11 (",hich see,.1S cloubtful), is entirely unsatis­
factory, is c1lr.1berSODo, and froq,uently rosults in <:1 travesty of 
justice. I" oy considered o~ininn the law Daubor ancl the president 
shoulC'. ';:" Gone nnd tho saLlO porso" at all tiLles, a )OrS01"1 lcar"'8cL anC: 
experienced in law, It has been rJ.;Y cXj,;;::rionce tha.t thl' .t,rosidont 
is always fro:! S'1L1e braflch of service other thaT' th:; lOE;ul 'brD.nch, 
has other thin~s on his uina, other ~utics tn forfaro, anL has ho.d 
li ttle or "'0 experio"'eG in lo{'"al r-r0cedures. He hns ~.crhaps 1/ sc-ct ll 

on a: court 'before, out ,,:e",'rally in thJ L.istant p,-st. In any ovent, 
bci"g the sonior officer a"1ct :.-residefl t, he :J!resur.1C's to take eh3.rr:e 
a'1c. blunc..ers his ,va;y alOfle;, usually ne.:;c:i"'," to 08 Jrc;J.pt'~cl J;: the 
law De8~er as to his next Dove. However, fre~ueTltly he sots out 0'" 

his n,·m, and, not kn0\ofi"'e: th2 judie io.l :;,.r,)cGdur~s, ouch less tho 
rulos of evide"ce, procGeJ.s tf'l clicto.te "I~O-t should ',,0 c::.c"c <:1nd how 
it shrulcc DO do"'o. The si tunti01". is C0L,Vl.racle to th,,,-t of any laym,-n 
bei"'e; pl~ced in ~flY pnsition of authority, surrau"decl 0y technic<:11 
ennsiL.ern,tions ...,hich he kn.o'o1s T1'1t of a..,d fecli"t': call2cl ulJo" t'1 take 
A. ciictatorh~l nttitude. If the prosi':c"t r;ust listo" fr,r tno p='f'lo;;ti"FS 
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•
 of th'J 1').1., rJonber there is '10 -ne~c.. for his oei..,€:: yr3sc11t as prcsiJ.:;mt. 
If he sots out i~ a dictatorial policy of his o¥~, the nc~inistration 

of justice is ~ DockeIJ', ~..,d, likewise, "better he be '1ot there. He is 
i'1 11 so..,ior ~rsitio'1 of authority 0'1 the court, Jut co-ntriQutes little 
to officionc~T in the co-no.uct of the trial or the adni'1istration of 
justico. On the cnntrnr;,{, he usually causos distress to the trial 
juJ~e advocate, the defe'1se cou~s8l, and the law De~bor, those charged 
,.,i th the i.,orform:.nco of legal Lluties.rhc ~_,rosidcT'lt [;,'16. Im-,r OOLlJer 
~rc usunll~T SGrarnto inclivid.uals o8cnuse re", nti')l"\s 1 rescri'Do thnt 
tho hi~hcst rc."kiJ"l.2; Lei.ocr on tho court shall bo tho presid.en,t, and. 
the la'," ,10J:JOr is usually not the rnnkiT1g Dooter. The ra"1ki ng 0fficer 
theroforo 'bocor10s j,)resido'1t re.e:ardless of hi s kno',Tlcd.p;e, or lack of 
kno1·,lec.r:e, of laif and julicial ijrrcedures. 

So nC',,", for the reI:1edy. At n"l ti ,e siT'lce Liy first associatio'1 
wi th the Ar;.1Y nrserve SODe t 1.,e-nty-five Y3ars af!o or iuring [)y ap:i.::- roxi­
nat31;}' tO'1 y'3ars 0'1 active duty h.:we I ovor oDsorvcu an occasion 1'There 
a i,lOotor of tho Jud -:0 .n.G.vocate t S De;arLle-n t W'l.S caller', upon to exorci so 
a co[oanl fu~ction. 3y nature of his ~uties, he is ~urely a staff 
officor. 'Jh;;:', then, sh"uld [l. JUc:.[,o Auvocate have ran~? He is in no 
Glore '1eed. 0f ro...,k than a Cha:.-lo.i'1. The desiF,'Tlntion "Judge A<lvc1catell 

should be suf:icie,..,t to satisfy the require~ents of d.i~~ity a'1d )riue. 
It should Je not necessnry th~t he be c~ptain or colonol. Of courso, 
ar.1o'1(': the f-r()u~ sel1i.ori ty ce"'efi ts should. Iirevail, such as sc.l[1.ry 
~aseQ on length of service, ctc. But rank he nee~s n0t. ~or does 
he '1eeJ. to woar assii:lilatod. rank on his shoulders. ',lhy cha)lnins arc 
still i)Crr.1itted. to d.o sa is still not understood by ne. 

So, havin~ Jisposod. of th~ inflexi~ility and traditio'1al ~re­
cedG"1ce of rank, there is nothinf- to prc::v2nt a'1 e'1actoo"t to proscribe 
that tho l)resido"t of a ?Gneral court shall bo a l.1oober of the Juc.1j:o 
~dvocato General's TIopartoent, thus to insure that established lOGal 
)rocodures bo folloHed. an,d dignity Coo;_i:msurato ",i th the roquiroL1::m ts 
of the proper adoi-nistrntion of ~ilitary Justice prevail. I feol 
that what I have stated. applies oq,ually to the efficieT'lt a~.linistrnti(]n 

of justice in tho ~avy ~~d Air Force. 



Albany Law School 
Alban.y, l~e'" York 
7 DeceDber 1948 

My.doar Mr. President: 

According to the newspapers, you are about to sign a docuoent 

which will peroit enlisted Den to ai~ in a court oartial trial. 

This, Sir, is not correcting the faults of the courts oartial 

systen. For eTllieted [,en are as corruptable as officers D.nd are 

an easier tar~et for duress froe high grade officers thaTl are junicr 

officers. The fault, ~ feel, Sir, is i~ the qualifications of sitting 

as judge$ of a Dilitary trial. 

I should like to sUf:gest that: 

1) OTlly Qen who have passed a state bar eX~D and are qualified 

to practice before a federal court be peroitted to sit as a judso in 

a nili tary trial. 

2) That these qualified Don be responsible to no one but their 

branch of service headquarters in. \lashil'lRton. 

3) That these men Dove froD post to post as doos a circuit judge. 

4) That these Don try all cases and all grades of courts nartial 

in which a soldier nay be punished. 

5) That theso nen wear robes (which would separate then fron any 

specific synpathy within the trial) and that the Rules of Proceedure 

be revaoped, giving the nilitary t rial the dignity and justice found 

in our State and Federal courts.
 

6) That for findings of fact, a jury be enpanelled fron anong
 

tho soldiers of a post fore ibn to tho locus of the trial. 

These, sir, are neroly sU~Festi0ns hastily draWTl for your con­

sideration. I feel that I ro sODowhat qualifiod to offor then bocau6c: 



2
 

1) I waSan e~listed in fan tryoan, 2) U~ i~fantry officer, 3) punishod 

by CODpany Punislme1"lt 6 tiDes as an e'llisted oa'l and 2 tii.1es as an 

officer,~) I aD now a law student. 

Poroitting enlisted Don to sit ru~ong tho p~nel of judges of a 

courts ~nrtial is very Good politicclly to insure oore enlistDent~ 

but thero is real 'leed of justice i'l our SystOD of qilitary trials. 

As honest and well oeaning as any soldier, officer or ~~, night be 

who is chosen to pass jud~eoGnt at a oilitary trial, a ~ack of a 

lep-al background will result in a IJiscarriage of justice.' 

Very truly yours, . 

/s/	 Ernest J. ,;01fe, Jr. 
EF..::EST J. .lOLFE, JR. 

P. S. (To the clerk who bothers to I' eall this letter) Please see that 

the president F-ets at least an inklin2 of the oaterial in this letter. 

It was plenty tough to see oy bu-lclies "railroalled" O'l courts oartial. 
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