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ROOT, BALLANTINE, HARLAN, BUSHBY & PALMER
31 Nessau Street

New York 5

September 28, 1948

Edmund M. Morgan, Jr,, Esq.,
Chairman, Committee on = Uniform
Code of Military dJustice,

Office of the Secretary of Defense,
Washington, D.C.

Dear iMr. lorgean:

I am greatly interested to have your letter in
regard to work on the Code of Military Justice.

I shall be only too glad to be of any possible
assistance to the Committee. I may be somewhat limited in coming
down to sit with you in Washington but shall hope not to be
completely out on that,

I had given a good deal of thought to possible
testimony on the bill for naval justice which had been worked out
in the office of the Judge Advocate General of the Navy, to which
your Committee must have given consideration. I am wondering
whether instead of my writing you & report, which might unnecessarily
cover matters already thrashed out by the Committee, it would not
be possible for you to send me some memorandum as to what the
Committee now proposes, permitting me to react on that. That
course might save time all around.

Pending hearing from you further, I shall be
getting together my papers on the subject.

Sincerely yours,

/E/ Arthur A, Ballantine




Arthur A, Ballantine
31l assau Street
New York

October

Bdmund M, Morzan, Jr., Esq.
Chairman, Committee on a Uniform
Code of Military Jdustice,
Office of the Secretary of Defense,
Waghington, D. C.
Dear Mr, korgan:

On further consideration, I thouzht
it might possibly be helpful for me to send in a
memorandum about legislation on naval justice as I
had thousht it should be up to the time of unification,
Here is such 2 menorandum, As you see, I had copies
made for individual members of the Comaitiee.

Of course I shall be glad to resact
upon any plan which the Committee may be considering
under conditions just as they exist today. What I
am now trving to submit is what I would say to the
Cormittee if I sat down witk then today without
having the benefit o their own thinkings up to date,

Sincerely yours,

[s/ ARTHUR A, BALLAITINE

Enclosures




October 7, 1948

NAVY COURTS AND DISCIPLINE

Proposed Legislation

Brief Memorendum by Arthur 4. Ballantine

My views are closely in accord with H.R. 3687
before the 80th Congress preparzd in the Navy Department -
"4 Bill to ‘mend the Articles for the Government of the Navy
and Improve the Administration of Naval Justicee"

That bill wes the result of 2 number of special
studiess and much thought and work on the part of the Judge
fdvocate General and his associates. The measure proceeds
upon the basis of retaining the system of discipline and
courts as developed in the Nevy through the years but effect—
ing improvements in the light of =xperience, particularly
during the last war.

The changes expressed in the extensive amendment

of the lLrticles would further the independence of the naval

courts, further protect the rights of accused, facilitate the

operation of the courts, supplement the provisions for the
review of sentences, and alsoc clarify the law,

The measure would retain courts mzde up of officers
and does not procesd on the basis of substituting an entirely
different system of courts modeled on civilian lines, It does
not take the courts out of the chain of command or create 2

separate legal corps.' Such steps, scmetimes suggested, after




careful consideration were left aside as unsuited to the con-
ditions of naval activity and not needed for the protection
of naval personnel.

Formal punishment for offenses by naval personnel
is necessarily part of the broad subjsct of naval discipline
and morale. Punishment cannot be tzken out of its setting
but the reconcilistion of the requirements of justice as gen-
erally conceived with the necessitiss of command may be
further developed.

In considering the structure and procedure of the
courts s basic fact is that most of the offenses calling for
penal treatment - in the last war over 0% - are strictly
military offenses, mainly unauthorized sbsence 2nd desertion:
Less than LO% were for what might be called ordinary crimes,
In the ‘sbsence cases 90% were dealt with on pleas of zuilty,
In time of peace or in domestic shore esteblishments at any
time, civil courts mazy be used for trial of non-military
offenses where that is not thought tc interfere with naval
operstion, The nature of ths cases to be deaslt with in naval
procedurcs does not suggest that adequate 2nd just handling

requires a radical change of method.

PERSONAL APPROACH

My own consideration of the subject of naval justice

began in June 1943, By a letter from the late Secretzry Knox,

dated June 25, 1943, I, and such associates ss should be approved

by the Secretary, were requested to “prepare =nd submit a

-~
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report on the organization, methods and procedure of naval

courts, with recommendations of pessible improvement in

procedurz and practice."

expansion of naval personnel from less than 100,000 to

2,000,000 = ultimately over 4,000,000, Ncgl T. Dowling, Professor
of Constitutional Law at the Columbia Scheol of Law, was

appointed at rmy suggestion as such an associate.

4fter study, Professor Dowling and I prepared such
2 report and filed it with the Secrztary on September 24,
1943, together with copics of certain brisf repcrts »n im-
provements which could be recommended sarlie
the steps to decentralize the pcwer to convene General Courts—
Martizl in the United States - steps caleulated to save, 2nd
which did save, more than 60% of the time of persnnnel con-
cerned in such trials. These steps were adnpted and later
made permanent by law,

Specific recommendations in the report of September
2ly, 1943 were 34 in number znd furnished the basis for other
changes minimizing delzsy =nd affording safeguards for the
rights of accused men. Included was the suggestion that "the
whole subject be raeviewed after the war with a view to effect-
ing improvements which might be more far-reaching than those
now practicable."

The Secretary of the Navy continued to provide for

the study of naval justice as well as of means for minimizing

naval offenses and dealing with offenders with 2 view to their
prompt restoration to service,
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On November 15, 1945, Secretary Forrestal created
a Board to consider the administration of justice in the Navy

during the war, and recommend any action decmed

to' improve the Navy's discipline system. I was made Chai

of that Board, which included Professor Dowling, Hcnorable
Matthew Fe. McGuire, who had given much consideration to the
subject, as well as qualified officers of the Navy,

After careful considerstion of the subject and
hearing informed witnesses, that Board filsd with the Secre~
tery a report dated April 2, 19L6. That report is also be-
fore the Committee,

The most extensive report dealing with the subject
1s that of the Board of which Professor urthur John 0'Keefe
was President,”which made 2 study ih 1946 =2nd 1947,

Reference is made to the reports referred to for

detailed discussicn.

THE GENER/.L PLAN

The changes designed tc be put into effect by HiR.
3687 very largely conform to the recommendations made in the
reporis,

In the report of 4pril 24, 1946, the Board expressed
the conclusicn that "the disciplinery system of the Navy is
in general functioning well, but the recent war-time exper—
ience shows the need of changes in the court-martial system,"

The Articles for the Government of the Navy are of
course the fundamental legzl provisions for the conduct of

the Navy and provide for ths setup and procedure of the courts,




By H.i. 3687, those articles would be freed from ambiguity
and elapified - in itself an important improvement., The
 measure gontempletas the usz by the courts of new Rules cof
Procedure and simplifiesd, up-to-date manuals for instruction
and procedurs, all of which have been in preparation under
the Judge Advocate General, as recommended by the Board
reports. A notable ceontribution to such literature is the
text book "Navel Justice," worked out largely at the U.S.
Schoel of Naval Justice, =t Port Hueneme, California,
The amenied articles proceed on the basis, long

veloped, that penzlties which can be administered by com=
manding officers are very sharply limitei, Thus the only
addition proprsed is thst in wzr or nationsl emergency, or
where specifically authorizsl by the Secretary ~f the Navy,

in time of peace, an officer may imonse 53 a vunishment loss

of not exceeding one-half of cne month's pay.

Under the amended articles any substantial penalty

must be formally imposed by court action on 3 reviewsble
record, 25 in the past. Minocr penaltiss, may be by Deck
Court, consisting »f » single designated officer, which can
reduce an enlisted man to the next inferior rating, or
sentence him to confinement of not exceeding cne month,
Summzary Court, composed of three designated officers, can
impose "a discharge with a bad conduct discharge," and under
the new articles confinement not to exceed six months (the
limit being extended from the present limit of two months)

and loss of pay up to six months, The General Courts-Martial,

cemposed of a2 larger number of Adesignated officers, propesed
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to be reduced from the present specification of 13, czn impose
most serious penalties, extending to déath. The penalty of
death or discharge cannot be imposed without approval of the
President. Nec death sentence was actually impnsed in the

late war, Only General Crgrts may try 2 commissioned officer,

The changes proposed are designed t» mset the criti-
cism, sometimes made, that the courts lzck ability tc dezl
with cases because not made up of lawyers, and that they may
be unduly under the control of commanding officers of the
line, ani 2lso to minimize delay,

On the question of competence, bearing in mind th;t
such = small percentage of cases deals with other than
striectly military nffenses, it has been the opinion that prc-
vision for more adequate legal assistence to General Courts
is what is alvisable. On the question nf independence of
the courts, it is believed that having the fitness répﬂrts of
the legal officers tiken out of the henls of commanding
officers will be 2 sufficient step.

The important step propose?d to strengthen ths courts
in legal matters is the provision that in the case of every
generzl court-martizl trial there shall be = apable Judge
Advocate designated by the Judge Advoeate Generasl, who shall
be strictly impartial, instead of a prosecutor as af present,
and who shall guide the court on all legel questions., If the
court shall refuse to accept any legasl ruling of the Judge

advocate, the court must file a2 stotement of its reasons, In

addition to the Judge Ldvocate, there shall be in every case

6




3 prosecutcr snd a defense counsel, =iequately qualifizd to
perform their duties. Defense counsel will be enzblad to
attach a brief to the record of any proceeding setting forth
objection,

in adequate supply of well-trained Judge Advocates
is expected to
now being - 2d in the office of the Judge /dvocate

General, The Schocl for Naval Justice developed by the Navy

of instruction needed,
It is contemplatsd that officers rendering legal
ervice shall get credit or advancement for .such service,
The Board reporting April 24, 1946 rejected the

idea of establishing a2 separate legal corps. The cpinion of

the Board was that such 2 corps would tend to unduly com-

partmentalize the lawyers and that ths estzblishment of legal
specialists was more przctical and likely to be an effective
MEasure.,

The Bozrd felt that criticism of maval court pro-
cedurs 2s unduly under the control of convening officers
seemed to spring from an idea that commanding officers
commonly or frequently insisted on excessive punishment,
Their conclusion was thet such attitude was rare and that
the general rule was indesd to the contrary,

The Bozrd did not find evidence that judgments of
naval courts were slanted zgeinst enlisted men or that pro-
visicn for service of enlisted men ~n such courts would tend

7




to Improve the fairness cr ez cceptebility of their operation.

The procedure in &ll naval court cases contemplates
the use of full pre-trizl investigastion. It wculd be provided
th:t counsel for the eccused can fully participate in this
investigation, Investigating officers would not participste
in the actual trizal,

The new provisions make useful changes designed to
simplify and facilitiate procedure nf the ccurts.

Changes increasing the power of sentence of Summary
Courts will mzke pcssible the more extensive use »f such
courts and lessen the need for Generzl Ccurts,

The measure pmvi-“es thet review of sentences,
always a vitzl part of naval nrocedure, on legalities shall

be divorced so far as pessible from the officer who ordered

the trial, without diminishing the clemency authority of that

officer, Provisirn is slso mzde that the accus+d shall have
one year to file an appeal to 2 special board of appeals to
be appointed by the Secretary of the Navy., Such specizl
appeal would in no way lessen the review now provided for in
the Office of the Juige Ldwocate General, in the Burezu of

Personnel, znd in the Office of the Secretery,

THE NEW PROBLEM

The measure heretofore proposed by the Navy, reflect-
the results of carsful studies, does not address itself to
problem of whether provisions for naval courts should be

made part of provision for courts in 511 three branches of

8




unified navzl defense. It would seem that the pgeneral basis

approprizte for use in the Navy could be combined in a2 measure

covering courts for the military and air branches as well,

Whethar or not the provision for courts in all

branches should be the change is @ matter to which nc con-

siderzble thought was given by any of the Roards mentioned

above or by myself,




RIEGBLiialy, STRASSER, SCEWARZ & SPIEGELBEKG
160 broadway
New York 7

Novenber 23, 1548

Felix Lorkin, Esq.,

Counittee on Uniforn Code of M tary Justice,
Office of the Secretary 2,
Washinston, D. 0.

Dear Mr. Larkin:

There will be mailed from this city to-
night to the attention of Prof. Morgan the letters of
the Chairnen of the various counittees concerninz the
reforns to court-martial deemed necessary by thenm.

I would sreatly appreciate it if at

the appropriate moment you could inform ue as far in ad-
vance as possible when the new Cole of Military Justice
will be introduced inmto the Concress. I rake this

request because we have been sucnessful in persuading

the anerican Iroadcasting Coupany to devote one of their
Forua sessions to a discussion of the subject, both on
television and kadio, It is their desire as well as ours
that the program should be scheduled to be coincident

as nsarly as possibtle with the introcduction of the new
lerislation into the Congress. I hope you will be able to
rerenber this request.

Thanking you in advance, I an

Yours very truly,
[s/ GEORGE A, SPIEGELBERG

G4S:eo

I8y

=
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SC

November 22, 1948

Committee on a Uniform Code of Military Justice,
Office of the Secretary of Defense,
Washington, D.C.

Attention: Professor Edmund M. Morgan, Chairman

Gentlemen:

The Chairmen of the Committees on Military Justice of
the American Bar Association, the Association of the Rar of the
City of New York, the New York County Lawyers! Association and the
ar Veterans Bar JAssociation, take this opportunity to submit, on
behalf of the Associations which they represent, their recommenda-
tions with respect to essential reforrs in the judicial systems of
the Armed Services,

Eech of the Committees has made an intensive study of.
the various systems of military justice and their practical applica-

tion. All of the undersigned and most of the members of their

committess are veterans of World War II with extensive military ex-

perience in many branches of the various services and in many parts

of the world, These veterans have had wide experience in the actual
operation of the court-martial system either in the Army, the Navy

or the Air Force or have had ample opportunity to observe its operation
in the field,

The Armed Forces have a primary mission to perform, both

in peace and in war, Any code of military justice must be calculated




to promote that mission and no reform of militery justice, however
attractive to the civilian mind, can or should be undertaken if its
effect is to hamper thst mission., It is our belief, based on actual
experience in the field, that the recommendations which we make here
will promote the morale of the Armed Forces and thus be of material
aid in ths effective conduct of their.function,

Certein reforms have been effected for the Army, in the
Elston Bill, Among these ares

(1) The establishment of an independent Judge Advocate

General's Department;

(2) The requirement thet the law member be a lawyer and

be present throughout the trial;

(3) The extension of the scope of review, to require Boards
of Review to consider the weight of evidence in revicw-
ing the judgment of the court,

It is our conviction that the reforms effected by the

Blston Bill must be extended to all the Services, We deem it essential,
howevsr, that the following additional raforms be made, applicable to
all Services:

(1) That the judicial systems of the Armed Services be
removed from command control;

(2) That 2 simple system of review be adopted;

(3) That in 211 genersl courts, and wherever possihle
in all other cases, both the Trial Judge Advocate

and the assigned Defense Counsel be lawyers,




Of these the removal of command control from the courts
is paramount and unless this be accomplished all other reforms will
be ineffzctive,

COMMAND CONTROL

The maintenesnce of discipline is a function of command,
It requires that comm=nd shall have the power to order the trisl of
all charges of breaches of military discipline; that it shall have
the power to appoint the Trial Judge Advocate and control the prosecu—
tion; that upon the rendering of the Court's findings and sentence
it shall have the right to exsrcise clemency.

There is a clear distinction bstwesn the right to order

an accused to trial and to control the prosccution, which ars undoubted-

ly command functions, and the right or powsr to influence the Court in

determining the a ccused's guilt or innocnencz 2nd the sentence to be
imposed upon him., The latter are powers which command has expressly
disavowed. Only by withdrawing from command the power to influence
the Court cin we be sure that it will not be exercised in the future
as it has been in the past.,
The War Department Advisory Committes on Military Justice
on pp. 6 and 7 of its report, dated December 13, 1946, says:
"The Committee is convinced that in meny instances
the commanding officer who sele cted the members of the
courts made 2 deliberate attempt to influence their
decisionss # # # Not infrequently the members of the

court were given to understand that in case of a




conviction they should impose the maximum gen-
tence provided in the statute so th-t the general,
who had no power to increase a sentence, might fix
it to suit his own ideas."

A system which permits of such abuse c2n only result

in a lowering of morzle. It is 2s essenti to the preservation of

morale that the personnel of the Armed Fonces believe the system to
be fair, 2s that it be administered fairly. To achieve this wholly
desirable result we advocate only that command, which controls the
prosecution, should not also appoint and control thz court and Defense
Counsel. That morzle may be maintained wi thout interfersnce with the
proper functions of command, reguires the appointment of thz court
and Defense Counsel by 2n independent judicial arm of the service,

Using the Amy orgenization zs sn example this may be
accomplishzd in the following manners:

The convening authority will be the President of the
United States, or the ranking member of the Judge Advocate General's
Department who is s ttached to ~ territorial depa rtment, the Super-
intendent of the Military Academy, an Army group or Armmy, and, when
empowered by the President, the Judge Advocate Gensrsl of the Army
or Theater Judge Advocate may designete the ranking member of the
Judge Advocate Gener:-l's Department of any district or of any force

or body of troops as a convening suthority. In the c2ss of the Newy




—

or Air Force the equivolent unit of command may be substituted
for those zbove enumerated.

The commanding officer to whose.command 2 convening
authority is attcched shall designate to such convening suthority the
officers 2nd enlisted men in his comménd 2vailable for service on
courts-martial. The commanding officer may, 2s his requirements
dictatz, change the personnel so designzted. From such panel the
convening authority sh=ll select the courts nccessary to discharge the
judiecial function of the commesnd.

Ordinarily the cémranding generals at Ammy level will
require thz commanding gener-ls of divisions 2nd corps within
his commznd to mzke zvsilable to the convening authority the requisite
personnel., It is to be wxpected that in normal course the court
appointed to tryv cases involving personnel of any division or
corps headquarters will be selected from the personnel of that
division or corps. t, when required in the interests of justice,
the convening suthority will have the power to order that the accused,
be tried bv a court composed 6f officers and men from a different
division or corpsa

The reason for empowering the Judge Advocate Gensrzl
of the Army or a Thester Judge Advocate to designate 2 convening
authority at lower levels than &rmy is to take care of the situation

where, due to geographical or other circumstances, z smzller unit




than an &Army must hsve general court-martial jurisdiction.

The commanding officer, having referred the charges
for trial and the Ceurt having made its findings and pronounced
its sentence, the record will then be forwarded to such commanding
¢fficer for his action with respect to mitigation or remission of
sentence, The rocord Tiil then be forwarded to the convening auth-
crity for review and his powers of rsview should be those given the
appointing authority in the Elston Bill., The convening suthority
will prepare a written review which will become part of the record
and he shall have the power to zpprove and order sxecuted such find-
ings and sentence, in whole or in part, 2s he believes warranted by
the evidence and the applicable law, He shall slso hawve the power
to order a rzhearing in the event that he shall disapprove the find-
ings.

FINAL REVIEW

The final review of the case should be accomplished by
a single Board of Review which shall have as many divisions as may
be required. These diviaions will sit either in Washington or in
a Theater, This proceduye should constitute final review, except
in those cases which by ‘lew require confirmation by higher authority.
Present A W. 50, containzd in the Elston Bill, is so
complicetéd as probsbly to be unworkable - =and cgrtainlv it is un-

intelligible, It should be repealed,




COUNSEL

One of the principal, and we believe well justified,
complaints against the administration of military justice during
World Wer II was that the accused was inadequately represented,
Defense Counsel wsre 211 too frequently untrained, both in the
law and in military justice procsdure. The Blston Bill doecs not
m2ke mandatory the appointment as counsel of men trained in the law
even with respect to trizls by generzl courts-martial, It Dro-—
viilcs merely thst the Trial Judge Advocate and Defense Counsel shall
"if availsble" be lawyers, snd that if the Trisl Judge idvocate be
2 lawyer then the Defense Counsel must also be 2 lawyer, It has been
held repeatedly thzt the determinztion of whether an officer is
"available" is not subject to review,

That counsel in military trials should be lawyers is not
disputeds If this be so, surely the armed Services should be re-
quired to meke available the personnel necessary to assure the
accused of a fair trial,

Further to preserve the rights of the 2ccused Defense
Counsel should be required to ineclude as part of the record a

statement of the errors which he believes were committed in the

course of the court-martiazl [roceedings snd he should be afforded

the oprortunity to submit a brief in supvort of his contentions,




SPECTAL COURTS~MARTIAL

In so far zs practicable the procedurs of special courts—
martial should be 2 ssimilated te that of general courts., A4s a mini-
mum requirement, a2 law member who is either s lawyer or 2 member of
Judge /dvocate General's Department should bs designated in all
s cxcept those involving a cherge under -4.W. 61 (absence without
leave)

Commanders of the /rmed Forces of this country must

rezlize that they ars dealing with men whose initiztive, ingenuity and in-

dependent s¢lf-respect have made them the best soldiers, sailors znd

airmen in the world. Nothing can be worse for their morale than the
belief that the zame is not being played according to the rules. The
foundation stone of the morale of the Armed Forces must be the con-

viction that when 2 member is charged with an offense his case will

=]

1

not rest entirely in the hands of his commander, but that he will
be able to present his evidence to an impartial tribunal with assist—
ance of competent counsel and that he will receive a fair end in-
dependent review, He is =n integral part of the 4rmed Forces and
the courts of those forces are his system of justice,

These considerations of justice are as important
in time of peace as in time of war. As our outlook upon world
affairs and our concepts of militery service hzve broadensd,
nationsl defense has become 2 mztter of concern to every citi-~

zen, -VWith the advent of peacetime selective service the




need to emphasize the fairness of the military Jjustice system in-
Crs25ER.

Our present system of military justice has proved sadly
deficient in two wars. We cznnot now he satisfied with half measures,
Nothing less than the reforms which we here advocate can effect the

true administration of justice in our court-martial system.
Very truly yours,

/s/ Geroge i. Spiegelberg

Chairman, Specizl Committce on Military
Justice, American Bar Association,

160 Broazdway, New York 7, N.Y. '

/s/ Frederick vP. Bryan

Chairman, Special Committes on Military
Justice, issocistion of the Bar of the
City of New York,

102 Maiden Lane, New York 5, N.Y.~

/s/ Richerd H, Wels

Chairman, Special Committze on Military
Justice, New York County Lawyers!
Association,

551 Fifth iveme, New York 17, N.Y.

/5/ Arthur B, Farmer

Eﬁgirmsn, Committze on Military Law,
War Veterans'! Rar fssociation,

661 Fifth Avenue, New York 17, N.Y.




AMERICAN BAR ASSOCIATION
Organized 1878
Section of Criminal Law
1947-1948

September 23, 1948

Mr. Pelix E. Larkin

Office of _the Secretary of Defense
Room 3-£—732, The Pentagon
Washington, D.C.

My dear Mr. Larkin: 3

I appreciate very much the opportunity you gave me the other day
to discuss with you the work of the committee seeking to revise and integrate
the court-martial systems of the Army, Navy and Air Force. It certainly is
a most worthwhile objective and you may be sure that our committee on Naval
and Military Justice will be happy to cooperate in every way possible,

I have written to the chairman of our section and to Colonel
Shattuck of the visit and of your kind invitation to submit our views on
some of the policy phases at least of the task you face. I think they will

have some suggestions with regard to appellate procedure, sentencing methods,
the desirability of permitting defendants to waive some of their rights
presently making for delay in disposition of their cases, representation

by counsel, the desirability of allowing enlisted personnel to serve on

the court-martial, and other questions on which your committee must reach

a decision, I hope that we will have some comments along these lines in

the not too distant future,

During the course of our conversation you asked how many writs of
habeas corpus were being filed by military prisoners in our institutions,
From*July 1, 1947 to July 1, 1948 a total of 55 cases were filed. From
January 1, 1948 to date 59 cases have been filed. Notonly has the number
of such writs increased in the uggregate during the last year, but they have
also increased considerably in proportion to the number of military prisoners
we have in our institutions, since they have been dropping in number gradually
during the past year. It would be difficult to give you the exact number
of writs, by type of question raised, but from information that I have
obtained I can say that about 90 per cent of them would be in the following
categories:

Jurisdiction of Court-Martial

Lack of effective counsel

Perjured testimony

Lack of compliance with Article of War No. 70
(Proper investigation prior to prosecution)

Insanity at time of trial

Authority to commit or transfer to civil federal
penal institutions

Miscellaneous
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If you would care to have me do so I can run these cases down in more de—
tail,

I also promised to send you 1 coEy of the interim report of our
committee on Nival Confinement policies., If you have time to read the
report you will note that we suggest among other things the desirability
cf 2 waiver procedure and several other matters affecting the Navy court-
martial system.

I am sure you understand thit whatever suggestions are made by our
committee on hilitary and Naval Justice ire not necessarily those of the Bar
Association because at present there is some overlapping of jurisdiction
with respect to this matter between our section and a special committee of
which Mr. Kine is chairman. "e have asked the Board of Governors to resolve
this matter and I think they will do so in the very near future,

Please call upon me if I can be of further assistance to your com-
mittee either in my capaeity as secrctary of this section or as Director of
the Federal Prison Bureau,

With kind personal regards,

Sincerely yours,

/s/ James V, Bennett
Secretary

Enclosure

l. Report on file in Mr. Whelan's office, Rm 3D-745. Copy savailable for loan
by contacting Miss Carr, Ext. 6952,
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Mr, Feolix &, Larkin

Offiecc nf the Secrctary of Defensc
nonn 3-3-732, The Pentagon
Jashinston, D. C.

My dear Mr, Larkin:

You will perhaps recall that when we discussed the revision

£
of the court martial procedure I suggested to you that present
sentencing policies and nmethods of military courts nartial and their
nethod of cxecuting thesc sontences mizht Ue recomsidered. 4s you
know, I am stronmely in favor of the indetsrminate sentencingz procedure
as applios not only to civil prisoners but military offenders as well.,

In this connection, it occurred te me that your commitiee
nizht be intcrested irn a study I have heard atout through sone of ay
friends in the nilitary estavlishment. It deals, anong other things,
with the advisability of committing te the civilian tranch nf the
governnent all persons conmvicted Ly military courts martial, I have
naot scen the study myself and I do not kmow its contents, but if it
intcrests you, you might inouire about it of either the Chief of the
Corrections Division of the army or of .the ilavy. I have had a number
of informal talks from tize to time with the chicef of both of these
branches, as I presumc you rcalize, and I think their views with
respect to sensencing and the effect of article of War 42 on the
nilitary establishment are worth considering,

It is my hope that eonsideration can be given to a sentencing
proccdur2 which in effect would authorize the courts nartial to counit
all persons found guilty to a sort of diasmostic center where tacir
cases can b2 thoroughly studied and at the end, say, of a six-months
period a final decisicon nade as to the length of sentence, where it is
to Le eerved, whethor the defendant is restorable naterial, and the
type of discharge to be awarded, This, in effect, is the procedure
now followed by the State of California for all offenders anu by the
State nf Wew York for all of the younger violators of ew York State
statutes, If sonec such procedure or policy of this kind were put
into effeet by the nilitary establishment, I think a great deal of
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the difficulties and criticisns of court nartial procedures would

be elininated and at the sane tine the Army, Navy and Air Corps

could be relieved nf much of the onerous and distasteful task of
. operatira prisons end reforaatories. To effectuate such a plan
would require, I presume, more than nne dilagnostic center and per—
haps several sentencing boards, nr authorities, as they arec called
in California, It seems to me, however, that it would be quite
possible for the heads of the Corrections Divisions of the arny,
Wavy and air Force to zive you specific sugzestions as to how these

: could be worked out in detail if you care to call upon them for
this purpese. In this connection you may be interested in a study
- of a sinilar idea made by a courittee of Senior Federal Judses which

I an encloginz.*

Incidentally, the Chairman of the Section of Criminal Law
of the sAmerican bBar association has not yet heard from the nenbers
of our Committee on Military and Taval Justice as to how they plan
to make available to you their thoughts on the problem on which you
. arc working. I hope they will havec 'scme comments for you in the not
too distant future,

. I hope you are well and with kindest regzards,
Sincerely yours,

[s/ JaMES V. BEIWELT
Secretary

* Report to the Judicial Conference (Senior Circuit Judees), of the
Conmittee on Funishment for Crime, Copy available for loan in
Mr. Thelan's office, 3D-745 Pentazon, IExtension 6952,

W
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USITED STATES DISTRICT COURT ®
CHIGAGO

Chambers of

e Willkiz J. Campbell = . > =
HNER At de UPERDS Jovembter 24, 1948

Hon, Felix Larlkin,

Office of the Secretary of Defense,

3E~733 Pentacon Building,

Washington, D. C. ;

Dear Mr. Larkin:

In accordance with your request when I visited you recently,
in conpany with Mr. bemmett, r. McCormick, Mr., Wrisght anc Captain Masiny
as a Committee of the decretary of the Tavy, I subait herewith ny suz-
cestions concerning modernizing courts-martial procedure to pernit speed;
disposition of pleas of guilty, followinz & procedure now used in the
District Courts of the United States under the new Imles of Criminal
Procedure.

It has cone to the attention of our Committee in our in-
spection of various Waval Brizs and interviewing of prisorers confined
therein that the vast majority of cases in the Haval courts concern
leave violations, either A,0.L. or A,W.0.L, In practically ell of these
cases there is no genuire issue of fact to be tried by the court, The
man was not there when he was supposed to be there and has subisequently
either voluntarily surrendered or been apprehended. Thus the only
question to be determined by the court is the reason for the absence
and what, if anything, the man has to offer in mitigation. Most of the
men now incarcerated awaiting trial for 4.0.L or A.W.0.L, are willing and
anxious to plead zuilty and got started serving their sentence. However,
under oxisting practice they are required to wait long periods of time ir
jail for records and procedures to catech up with them before they can
plead guilty at a culy constituted suminary or general court.

It is, therefore, the suggestion of our Coumittec that your
new draft of the law governing courts-martial permit a defendant immed-
iately upon his reporting or being arrested, to appear before a proper
Court Officer and plead guilty if he desires to do soj; thus enabling hinm
to start on the scrvice of his sentence within a short time of his arrest
or surrender., The proper procedure should then be to reguire him to
execute a waiver and cnter a plea of guilty. This follows the procedure
now used in the District Courts of the United States and knowm as Waiver
of Indictment which you will find in Kule 7(b) of the Federal Rules of
Crininal Procedure. ile suggest that some proper adaptation of this Rule
be included in your draft of the new law to cover courts-nartial of leawt
offenses cases, and ninor offenses where the defendant desires to plead
guilty iumediately and is willing to waive regular Court-Martial and the
presence of his formal record,
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The nonner in which conparavle offenders are now tried under
this procedure in the Federal Civil Courts is substantinlly as follows:—

& defendant upon beinz arrested by or upon surrendering to
the Tnited States Marshal for an offense which he knows hz has comnnitted
and to which he desires to plead suilty and start service of his scngchcc
as soon as possible, nakes known to the Marshal that he desires to Llead
fuilty. The Marshal so advises the United States Attorney ani the de-~
fendant is promptly brousght before the Court and pursuant to fule 7(Db)
avove referrcd to, is fully advised of his rizhts by the Court. Hc then
consents to waiver of indictnent and to prosecution by an information
then and there filed Uy the United States attormey. He is permitted
assistance of coungel if he desires it. He pleads guilty to the infor—
mation. He or his attorney, or both, state any facts they desire the
Court to consider in nitigation. of sentence. The United States attorney
states any facts ne thinks the Court should kmow, the Court recads the
questionnaire hersinafter referred to and imposes sentence. Long delays
in jail are thus avoided and the defendant spends the time instoad on the
service of his sentence. Usually in such cases the sentence is less than
after a trial since the Court takes into consideration the fact that the
defendant by this procelurz is saving the government the expensec of trial
and of indictment by the Grand Jury.

In orcer that the Court might have full inforpation before it
at the time of imposition of scntence, we requirc in this district that
the defendant conplete in phe office of our Probation Officer before his
Court ap.carance the attached form U.S.P. Fern 2 captioned NQUESTIOUAIREY,
The'defendant is warned that this questionnaire constitutes a representa~
tion to the Court and that any deliberate nisstatement placed therein
would constitute a separate criminal offense for which he pmight later be
punished, e have experienced no difficulty in having those forms correet
ly conpleted., The forn contains all essential information which the sen—
tencing Jjudge should have before pronouncing sentence., It prcbably con-
tains nuch information which would mot be necessary in a courts-nartia
procecding, but somethins similar to this form suitable for the arnmed
services could readily be devised.

I also attach Criuinal Form Jo. 18, which is the waiver of
incictuoent referred to above.

I shall be pleased at your request to elaborate on any of
the forogoing and te furnisk any additional information which you night
require during your consideration of thesc suggestions,

May I also take this opportunity of expressinz my gemuine
adniration of the splendid and lawyerlike way in which you and your assoc—
iates are ap roaching the momumental task entrusted to you., You have oy,
best wishes for your continucd success,

Sincerely yours,
[s/ VILLIAM J, CaMPBELL
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THE USITED STATZS

FROBATIOu SYSTEM

UulTED STATES DISTRICT COURT
JORTHEERW DISTRICT OF ILLIWOIS

The purpose of thie nffice is to help you.

QUESTIONAIRE DATE

In orier tn do so it

is necegsary that you su.ply us with the following informatiom.

k

snswer cach ‘cuestion as accurately and comgletely as jossible,

Wanme as &iven on Court record

True ane Aliases
Birth Date Ace Height Weizht
U. §. Citizen Race Colnr Eyes Crlor Hair
Birth Place Scars, Markings
Military Service Heligion Sex
MARITAL STATUS
Sinzle Married Separated Divorced Wicower Tidow
, tapartment] Floor |  iNunber Zent | Date of Phon
Preseﬂ; address Moving in Ho.

Tunber sunber | of Kooms Paid |

Last two previous adlresses;

! E | :l
te | | |
i | ;| i {
2. ! i’ 1. ' !
| | ! | .
EECOLED OF PLRESENT OFFENSE
Charse Date of Plea

Where Connitted

U. §. Judge

When Committed

Case Continued to

Where arrested

Sentenced for

Where Detainel before trial

Provation for

Date of Arrest Pine Restitution
ays in Jail Wherec Defense Attorney,

anount of Bond Address Phone

Where Tried Plea Co~defendants, if any




U.5.P. Fornm 2

PEESTNT MaRRIAGE

. Date of : ! Tunber of
Mate!s Full dane e | . - | S W
Marriage | City and State Children

TREVIOUS MAKrIACES

Mate's Full iar ' Tate of : ? Tunber of
SaNe Sl BoES i Marriszse | City and State Chiliren

i
I
|
I

LIST ALL 1.Z13E4S OF TOUz FaMILY LIVIWG Iu YOUZ- raESEwnT HOME

Wife:  Children: TFather: DMother: Step-parsnts: Brothers: Sisters: Uncles:Aunts

AME How | i Occupation
First Last "Age [Related Birthplace ' or Kind of Work
! f

|
]
!
|
|
i
|
|

|
|
i
I
|

| Occupation
Birthulace | or Kind of Work
[




U.S5.P. Forn 2 Ak
ADDITIONAL HISTORY

. nane of last school attended Address

Last Grade Completed Date you left school

Hames and addresses of cther schools attended

Hane Address
Name aldress

EMPLOYMENT RBCOHD

LIST THE JOBS YOU EaVE HZLD BEGINWING WITH THE L.ST (.,OT ODD JO3S)

Date | Date | Wane of Ferson, Firnm| address Wares
Began | Left | or Corporation { Street Iluaber,City| Kind of Work | Reccived

LR EAn e st

|
|

If nnt employel state how you are being supported

LIST ALL PaST ARKESTS 'HETHER COIVICTED OR 0T

FPlace

Date | of Arrest Offense ' Court ~ Disposition

Y EEGRSNPI (ereS—
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B ! e




WAIVER OF INDICTMEMT Cx FOaM 40O,

For the

&
. DISTRICT COUKRT OF THE ULITED STaATES
@

District of

Division
Crininzl No.

UWITED STaTES OF aAME=ICA

WAIVER OF INDICTME

. the above naned defendant,

who is accused of violating

beins advised of the mature of the charge and of h __ rizshts, herecby waives

in open court prosecution by indictment and consents that the proceeding may
be by information instead of by indictment.

Defendant

Witness

Counsel for Defendant




SmATES DISTZICT COURT

oial s Ddolaluvd Uil

District of

T T My AT AT TR
URITED STATSES QOF tMERICA

VEa




WAR DEPARTMELT
Department Special Staff
TWational Guard Bureau

Washington 25, D. C.

Novenber

Mr. BEdound M, Morgan, Jr. Chairman

Commnittee on a Uniform Cods of Military Justice
Office of the Secretary of Defense

Washington 25, D. C,

Dear Mr. lorgan:

Acknowledgment is nmade of your letter dated 1 ljovember 1948
regardinz a Uniforn Code of Military Justice,

It is reouested that the Bureau be furnished a copy of the
analysis vhich has been preparcd to date, in order that a nore
intclligent and comprehensive conmert may be subriitted.

Tt is olso the deésire of the Bureau to correlate this analysis
with studies now beinz conducted in several States in comnection
with a revision of their nilitary codes for the government of their

Wational CGuard units when not in Federal service.

Very truly yours,

s/ KSiuEZTH F. CRAMER

Major General
Chief, Liational Guard Bureau




HOWAKD E. CROUCH
Attorney at Law
3l 7. Broad St., Pawcatuck, Connecticut

August 14, 1948

Professor Edmund Morgan
Harvard Law School
Cambridze, Mass.

Dear Professor Morgan:

I read i» the Sunday ew York Herald Tribune, that you are one of a
comnittze of three, elscted to go over the Courts Martial Systen of the
armel forces.

May I makc a sugzestion as a former member of an infantry division
during the last World War? Lawyers should be commissioned and allowed to
aaminister the Courts Martial System and not laymen officers. You may
set up a perfect system but if it is not staffed with lawyers for admin-
istration, it will fail to achieve Jjustice.

For instance, in an infantry division, there are fifteen units of
vatallion size, ZEach battalion unit has a surgeon or doctor, a chaplian,
but no lawyer from the judge advocate general department. There is only

one Lt., Colonecl and onc warrant officer from the judse advocate general
departaent in the entire division agzainst sixteen (16) chaplains and
—~

sixteen (16) doctors. The legal systen of the army will never succeed
with its nission of Jjustice until lawyers are used to staff it,

Many lawyers trained in sonme other branch of the service werc pleced
upon special duty to handle Courts Martials but no Table of Organization
positions for the judge advocate zeneral department were allowed. If such
specially assigned lawyers did not reflect the dictates of the cormnanding
officers, they could be readily transferred and a layman officer sub-
stituted, whereas a member of the judgze advocate general department in a
T/0 position could not be so easily coerced if under proper regulations.

I believe that you will find on investigation that through out the
armed forces, legal talent is being wasted, especially in war tines, All
lawyers unless possessing prior training in other military fields, should
be autonatically assigned to the judze advocate general departuent and
conniissioned just like the doctors and clergymen are now comnissioned. The
Table of Omanizations of the armed forces should require Jjudge advocate
general department officers in all units for carrying out Military Justice,
The T/0 of all units requiring contracting officers and the T/O of Military
Governnent Units should require lawyers comnissioned in the Judge Advocate
General Department. The arued forces are wasting legal talent in times of
energency. Thelegal profession is just as recessary as the medical Ppro-
fession in the military forces and should be given the seme treatment and
position. The creation of your committee bears witness to this unavoidable

fact., Very truly yours,

/s/ HOWARD E., CROUCH




THE ST. ANTHONY
San Antonio 5, Texas

January 31, 1948

Senator Tom Connally
Senate Office Building
"=shington, D.C.

Dezr Senstor Connally:

-2 YRS

" TS
% 5 K K

While T was ststicned in Weshington in the office of The Judge
Livocste Gensr=l I in'ended to discuss with you z subject in which I 2m
vitally interested and which I consi er of tremendous importance to our
country =t this time; the subject is our arry court-martizl system, more
especially trials by general courts-martizl. My four years'! experience
as Judge Advocate of the Third Service Comman? at Bzltimore, during
that time and my later experience as = chairmen of & Beoard of Review
in the office of The Judge Advocate General, and my long experience in
the practice of law in eivil life, causes me to feel that I am in some
mzasure qu2lified to spezk on this subject.

Before I went to the Walter Reed Genersl Hospital T did have
the uhﬁurtunlty to present my views on this sub1'cu very briefly to
Congressman Kilday, HP, as you know, is the ren klnr minority member
of the House subcommittee which -dr=fted H.R. 2575, the purposss of which
is "to amend the artlcles of Yar to improve the z!m_,istrﬂtion of
military “justice, to provi-‘e more effectire zppellate review, to insure
the equalization of sentencss, and for other purposes," I also dis-
cussed this subject briefly one night with Senator Glenn Taylor shortly
after he attended a hearing before the Board r'.f.' Review of which I was
a member, invnlvinv a case of 3 young soldier from Senator Taylor'!s
state who had been trizd by 2 generzl court-martial in Japan z2nd sen—

tenced to ngtn.. hoh;v;r, I did not have the opportunity of present=
ing my views on this subject to you.

I am just in receipt of a letter from Paul Kilday informing
me that the House has alreasdy passed HeR. 2575 2nd that on Jenuary 16
this bill was read twice before the Senaste 2n? referred to the Senate
Committee on Armed Services. Paul says thet when this bill was under
consideration by the House he handled the mincrity time on the floor
and that the Record of the days the bill was under consideration will
reveal that he made recfercnce to a "sincere member of a2 Board of Review"
by which (though my name was not mentioned) he was referring to me,:

I h:ve carefully oxamined HeR..2575 and I 'zam of the opininn
that this bill, in its present form, will improve the administration
of military justice 2nd it can be argued that the bill providss "for
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some effective appellate revision," but in this latter respect I do
not. believe there is much, if any, improvement in the mschinery provided
for appellate review of triasls by general courts-martial. In truth am
in fact I 2m convinced beyond 211 doubt that the law as it exists tonday
and as provided in H.R. 2575 is fatally defective and thzt it is vital
to our netional security that this fatal defect be remedied by Congress
without further delay. This lack of "effective appellaste review'is cne
of the main contributing causes of the wide-spread ill-will that exists
throughout cur country, not only against our army court-martizl system
but 2gainst all ammy officers as well as the immy as = whole, This
hurricene of ill-will is having a2 wezkening effect upon our /rmed Forces.
Voluntary enlistments are at 2n extremely low ebb =nd cempulsory mili-
tary training lies dormant in 2 committee 2nd, apparently, during this
national electiocn year, cannot be bmught to the floor of either House
for consideraticn snd passzge. The ill-will towerd army ~fficers as

a class is sc strong that apparently “the rule by generals" will be an
issue very much in the spotlight during the presidentisl compaign —— it
is so strong thet the Senate has slready rcfused to éonfirm an appoint-
ment of 2 General in the Army to 2 very high civil office, not because
the individual nominated by the President did not possess the necessary
qualifications (because, it scems, that the individusl nominated was

the best qualified individuel svailable), but this individual was
rejected by the Senate for the sole reason thst he was an army officer,

Beards of Review are mere adjuncts of the Office of The Judge
hdvocate General, As T rscall, they were provided fcr by Congress
shortly after World "ar I to meet the hue and cry that arose against
the court-martial system at that time. The failure of Boards of Review
to provide a "more effective 2ppelite review" of convictions by general
courts-martisl is due to seversl fundamentsl causes, nzmely, (1) the
memters of such Boards are army officers "unider the commznd" of The
adjutent Generel. Their appointment and removal are at the will of
the individual who happens to be The Judge Advocate General., Their
military ratings snd their promotions are in the hands of The Judge
Advocate General and, in most cases, their findings of fact as well
25 their findings of law, sre merely advisory to The Juige 4dvocate
General and the President, There is no finality to the - ction and
decision of a Board of Review, and to make the acticn of a Board of
Review finsl and authoritative requires further executive action by
The Juige idvocate General, The Sceretary of far (now, I believe, The
Secretary of -the Army), and, finelly, in some cases, by the President
himself., While hostilities were still on during World War II,the
President's time was s occupied wi th other metters of naztionsl concem
that it was physicelly impossible far him to properly consider and take
final action upon the sentences by genersl courts-martizl in thousands
of cases of cnlisted men, army officers, an! even civilians who were
subject to military law, Several times the President was in fqreign

lands conferring with the chief exccutives of our principal allics
2nd, as 2 result, records of trisl by gener-l courts-martial pilzd up
to the ceiling awaiting the return of our Chief Ixecutive to the White
House, and during all of this time Americsn seldiers by the hundreds,
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and probably thousands, 2nd american army officers wers in confinement
or under severe restrictions at a dsad expense to the Federal govern-—
ment, having nothing to doexcept to brocd over their disgrace of having
been convicted by a general court-martial. In 2 very large percent of
these cases, the sentences by .general courts-martial te dishcnorsble
discharge, long terms of imprisonment, or desth, were just ani were
finally approved or confirmed by the President, but in too msny cases
(even though they be few in number) the sentences wers outrageous and
regrettable mischarges of justice. I know from actual experience that
in most cf these cases justice finally prevailed through our existing
lefective zppellate review system.

The "Judicizal Council" set up in H.R. 2575 is new but has most
of the cbjactions that exist in Boards of Review, In fact, I a2m inclined
to believe that the creation cof these "Judicial Councils" will further
impair the effectiveness of appellste review.

In my thinking there is conly ome remedy for this evil, and
it is relatively simple: The remedy is to amend H.R. 2575 by eliminat-
ing therefrom 21l provisions relating to "Judicisl Councils" and all
provisions requiring the President to approve or confirm sentences by
general’ courts-martial (the President should have power to grant execu-
tive clemency 2s in civil cases), and abnlish all Beards of Reviaw,
and then crcete an entirely new and separate tribunal in the nature of
an "armed Forces Supreme Court" znd confer upcn this Court full and
fin2l appellate jurisdiction in casecs involving sentences by general
courts-martial; and furthor impower this Supreme Court, for military
cases, to adopt and promulgate rules of procedurs governing ths trials
of cases by genersl courts-mertizl snd mske the decisions of this
military Supreme Court sbsclutely final in such cases, regardelss of
whether such decision is to approve modify, cr reverse the action of
the trial courts 4nd, finelly, make the duties and powers nf The
Juige Advncate Generzl in military cases correspond with the duties
and powers of The Attorney Genersl in civil casss,

The members of the "irmed Forces Supreme Court" should he
nominated by the President znd confirmed by the Senate in the same
manner 3as is now done in the cases of members of the Supreme Court
of the United States,

Army officems in command of troops must have ample authority
and power to enforce discipline and I see no objection to increasing
such powers of 2 Commanding Officer but the suthority and power to
command troops for combat purposes is a wholly separate znd distinct
thing from a judicial procedure to determine the guilt or innocence of
one of our own citizens whe is charged with violation of a military or
civil law, subjzcting such citizen to the loss of his reputation, or
his liberty or his 1life, A1l soldiers, whether privates, army offi=-
cers or generals must be subject tc command for purposes of combating
the enemy. An amy without the power in the officers to command and
the corresponding Jduty of the soldier to obey ceasss to be 2n army, and
becomes a mob., On the other hend, = judicizl body empowered to adminis-—
ter justice to the individual citizen charged with crime should not be
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under the domination or commend of anyonc, not even the President of
the United Stztes, A Julge who is subject teo commeani from any scurce
is.not a Jjudge.

The abaove briefly embodizs my views on this vital subjzct
and I hope thet the burdens now resting upcn you by virtue of your
office are not so heavy that you cannot find time to give this subjzct
your immediate consideration.

I zm so intensely interestad in this subjsct that I recently

sént an airmail, specisl delivery, letter embodying my vizsws, te cur
FPellow-Texan Tom Clz=rk.

1z you of my hizhest regard 2nd best wishes, I am,

Sincerely ycur friend,

/s/ Charles
Charles M, Dickson
cmd:11

Vias
Alr Mail, Special Delivery




1655 Preston Road
Alexandria, Virginia
September 1, 19!8

Pmofessor Zdmund M. Morgan
Law School of Harvard University
38, Massachusetts

I have received your le tter of August 19, 1948, sent in reply to
my letter of hugust 16, 1948, I am plezsed to note your Committee is
to consider the Bzllantine and Keefe Committee Reports. I beg to ad-
vise you of the report of the McGuire Committee, which did the spade-~
work in the field of Navy Justice amd which you did not mention,
Furthermore, my views were thoroughly 2ired in the minority report of
two members of the Ballantine Committee, copies of which minority re~
port I trust you have besen furnished. This minority report is the
only rzport drawn up, I believe I can safely say, by the only two
lawyers who sat on Beards, who had had prévious legel experience in
civil life, and who hzd 21so served in the Navy on the operating level
on Courts Martisls.

of the filing of the Ballantine Report the Armed
Forces had not bsen merged. Consideration of this consolidation and
additional reflection lead to a conclusion on my part that T would now
recommend a different Review set-up than previously suggested, I wuld
create one Board, with provision for expansion in wartime to 2s many
Boards as needed, responsible only to the Secretary of Defense and
consisting solely of civilian lawyers, which would review the Iaw,
facts erd sentences and have power 'and authority to reverse, remand,
or set aside eny conviction in 211 cases of men ssvered from the service
by means other than honorably, or who rzceive sentences of cne ycar or
more or death,

The members of this Board should be sppointed for suf ficiently
long periods of time, znd be paid salarics substential enough, to
afford them that independence of the military, in the performance of
their functions, which I deesm to be essential if we zre ever to have
8 system completely f2ir to the services and to the men snd cne in
accord with the imerican spirit.

The provisions for review, in the recently passed Draft Aet,.in
the army do not eliminate, in my opinion, the ungdarlying difficulty
which h.s previously existed in ths services. One who reviews cases




shonld be as impartizl as is humznly possible.

It is unusual znd
difficult to be impartial, completely, if one is aspiring to higher
office or 1

2nk and his promotion is dependent upon his personal steond-
ing with his superiors. The new lzw does nnt

so far as the Army is concernsd and, of course
in the Navy's system of review.

gradicate this fault in
, the fault still exists

I would be pleosed tc elaborate uprn the foregning and to

furnish
cnerete

illustraticns of why I deem such 2 step necessary either be-

tCre your Board, in conference vith ycu personally or anyone whom you

Sincerely yours,

/s/ John J, Finn
John J. Fimn




State of Alabama
Executive Office
Montzomery James E. Folsom
Governor
November 5, 1948

Mr. Bdmund M, Morgan, Jr.

Chairman, Committee on a Uniform
Code of Military Justice

Office of the Secretary of Defense

Washington, D. C.

Dear Mr. Morgan;

In reply to your letter of November 1,
1948, the following is my opinion:

n an officer orders a soldier court-
martialed, before court-nmartial he is automatically
convicted. I have one recommendation to make, that
enlisted men try enlisted uien and that officers try
officers. This is an old common law, which has been
handed down for hundreds of years, that every man

is entitled to be tried Ty kis peers.

Whe
b

Sincerely yours,

[s/ JIM FOLSOM
JAMES E. FOLSOM




MILITARY DEPARTUENT
410 State Office Building
ATLANTA 3, GA,
. Yy 5
Brig. Gen. Alphe 4. Fowler, Jr.
The adjutant General 10 November 1948

Honorable Edmund M. Morgan, Jr., Chairman
Committee on a Uniform Code of

Military Justice

Office of the Secretary of Defense
Washington, D.C.

Dear Mr. Morgan:

Thapnk you very much for your letter of 1 November with reference to
military justice.

Governor Thompson has referred your request to this office for ans-

wer and after an expression from leaders of the National Guard through-
out the State and other competent military and civilian authorities,

we hove the following observations:

A8 written and set up, although very higaly technical, we feel if the
rules are followed, soldiers aznd officers cannot complain of failing
to obtuin fair trials. The very great trouble is the control of
boards and courts by higher authority. In tiie uein, euch boards and
courts are often dominated by the appointing sutkority. In short,
the only necessary chwange we feel is in the apirit of trnose who en-
force militiry Jjustice.

Thanking you for the opportunity for tiis expression, and with kind-
est personal regurds, I an

Yours very sincercly,

S/ ALPHA A. FOUL:R, JR.,

\lpha 4. Fowler, Jr.,
The adjutznt General,




State of Vermont
Executive Department
Montpelier Zovember 18, 1948

Mr. Ddmuad M. Morgan, Jr.

Chairman, Committee on a Uniform
Code of lilitary Justice

Office of the Secretary of Defense

Washington, D. C.

Dear lir. lorgan:

I have delayed anmswering your letter of iovember 3rd - your request
for my comments on militery justice. It has been a busy time.

I have some very strong convictions on this matter of military jus-
tice, My profession is that of the Law and I was a busy trial lawyer prior
to Anerica's ‘entry into World Yar II. I had been State's attormey (District
Attorney) and a {efender of alleged criminals, 4Also I was a Reserve Officer,
I was assigred, in May of 1941, to the 43rd Infantry Division, then in train-
ing at Camp Blanding, Florida, as a Captair and was shortly thereafter placed
on the Genei1al Court and made Law Member thereof. Incidentally, I may say 1
served with that Division through combat in the South Pacific and woird up with
a relatively important position in the Military Intelligence Service in the
Pentagon. I left the Service on Christmas, 1940.

My knowledge of military justice comes not only from serving on the
General Court and as Law Member thereof, but also from close observation of it
operation when not a member of the Court overseas, I may say that in military
justice there is no justice as I had conceived it in a demoeratic country., I
believe one of the fundamental reasons we were at war was to insist that just-
jce should be the right of every indivicual, and such was certainly not the
case under the military justice system.

So much for ny intense, deep, somewhat bitter feeling about this
matter - a fesling I pronised myself I would someday make perfectly clear to
those who should nmake corrective steps.

In my opinion the Comuae have the appointive
powers over a General Court, norshould he have any thing whatsoever to do with
naking out the Efficiency Ratings of thosc who serve on a General Court.
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Chairnan, Committee of a
Uniform Code of Military Justice Jovember 18, 1948
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Second, the appointment of the trial lawyers, particularly the
defense counsel, should not be within the control of the Commanding General
of a unit, or of the Judge Advocats, and great cars should be -taken in the
choice of the trial counsel, both prosccution and defense.

Third, we werc advised, not once but nany tines on the Courts that
I sat on, that if we adjudzed a person guilty we should afflict the meximum
sentence and leave it to the Commanding General to make any reduction. Such
practice should be condemned and forbidden.

To nreserve discipline, I feel that the Comuanding General should
have perhaps nore sunmary authority in ninor matters to make sentences up to
sixty or nincty days.

I believe a Court appointed by some authority far removed from the
unit and not responsible in any way, shape or menner to the unit, or possibly
even the arny itself; would be a very wise thingz.

I was disnissed as a Law Officer and Member of a General Court
Martial because our General Court zcquitted a colored man or a morzls charge
when the Conmmandinz Gencral wanted hinm convicted - yet the evidence didn't
warrant it. I was called cdown and told that if I didn't convict in a greater
nuaber of cases I would be marked down in my Efficiency HRating; and I sguared
right off and said that wasn't my corception of justice and that they had
better remove me, which was done forthwith,

I have seen an Amcrican soldier who was placed in ball and chains
for a very ninor offense over in the-South Pacific - against all concept of
justice, I hope from your study you will evolve a systen of justice for the
armed seorvices that will nerit having the word M"justice" attached to it.

Most sincerely,
/s/ EERUEST W, GIBSOU
Governor of Vermont




@ffioe of
The Governor
GOVZRIMENT OF
TES VIRGIN ISLAWDS OF THi UNITED STATwS

Charlotte Amzlie, St. Thomas

November 16, 1948

Mr, Edwmund M. Morgan, Jr,
Cheirman, Committee on a Uniform

Code of Military Justice
Office of the Secretary of Defense
Waszington, D. C.

Dear lr. Morgan:

Thank you for your letter of November 1 inviting my suggestions
concerning the undertaking of the Comaittee on a Uniform Code of Military
Justice,

While I am not sure whetkher the uatter is within the purview of
the Committee, I believe the greztest improveuwent in the system of mili-
tary justice cun be uchieved tkroughi cuange in the organization of ailitury
trial courts. Judges presiding over genercl courts—uartisl should be per-
sons of the temperauent and professional training considered essential for
Judges of civil courts. Moreover, through tenure and freedow from respon—
sibility to field commanders, ailitary judges should be relieved of pressures
wilen now affect their work. I believe taat tie appointing autkority snould
be of not less then Cabinet status «nd thct selecction of military judges
should be uwade from panels set up after investigation similar to that which
precedes the appointuent of Federsl civilicn Jjudges.

Siuwilar general considerutions apply to the problem of obtaining
professionully competent trizl judge advocates and defense counsel. These
officers of wilitary courts slhould at least be graduates of accredited
scnools of luw. In addition, the spectacle of junior officers trying cases
before superiors who € ®rcise authority over tlhew, and in wany cases actual
comaand, outside of the court room, is all too familiar. Such a relation-—
sfip between judge and counsel shkould not bs tolerated.

I aa sorry thet I have no .ore specific suggestions which wight
be helpful. nowever, I believe tie general watters mentioned above werit
consideration.

Sincerely yours,

S/ WILLIAM H. HaSTIE

Governor
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H. C, HOLDRAIDGE
3rigadier General,USA, Retired
2409 37th, Street Horthwest
Washington 7, P.C.

Auvesust 23, 19%8.

Professor Bdmund Morris Morgan, Jr.,
Harvard School of Law,
Canbridee, Mass,

Dear Professor lMorgan:

This morning's Washington Post tarries a
story about the appointment of a comdttez of outstanuing lawyers
who are given the task of codifying the lawes of the aArny, Wavy
and Air Force and of revising their systen cf justice, and. states
thet you are heed of that committee.

I have civen the mipjec:t of military Jjustice
careful study, both during my 30 years oi service and since Dy
rotirenent. Hundreds of G. I.'s have apycclzud to ne to assist
ther in obtaininz revisions of their sent ncgs, I feel, thercfore,
that I could be of assistance to the comn'ivi given an oppor-
tunity to appear before it.

I should be pleased ™7 appear before your
connittee at your convenience and ronder stcki assistance as you
night desire. I feel that I can give you & joint of view that you
arc not likely to receive from other ranking officers of the arned
forces,

Very sindercly jours,
} L

s/ HERBERT C. HOLQRIDGE
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COLONEL MELVIN J,. ¥1.S EXECUTIVE COUNCIL

NATIONAL PRESIDENT COLOKEL JUSTICE ¥. CHAMBTRS
COLONEL HARVEY L. MILLER MAJOR JAiCK C. McDERMOTT

NATIONAL VICE-PRESIDENT CAPTAIN ALFRYD J. RICH'RD
AJOR "[TLLIAM P. McCAHTLL C/PT/AIN ED™ARD M., ZINGLISH

EXTCUTIVS DIRECTOR C/PTLIN JOHN .. DeCH/NT

[.JOR HELEN G. O'NEILL CLPT'IN EDG/R S. PROCHNIK

" NATION'L SECRET RY PIRST LT. ETTA "I. IONG

REV, P/UL J. REDMOND, O.P., CAPT., USER
NATIONAL CHAPLAIN

MZRINE CORPS RESERVE OFFICERS /SSOCIATION
1543 EYE STREPT. N.-.
“TASHINGTON 5, D.C.
liftropolitan 425

Nov. 9, 1948

lr, Bémupd 1, lorgan, Jr.
Chairman, Committee on a Uniform
Code of kilitary Justice

O¢,LCE of Secretary of Defenss
“lashington D. C,

Dear Mr, Morgan:

This will acknowlzdge receipt of your letter of October 8, 1948
relative to the draft of a Code of !Military Justice which will be
submitted to the €lst Congress. Our organization is cognizant of
the tremendous task that faces your committee. 'le are appreciative
of your request for criticisms and sugzestions from the larine
Corps Reserve Officers /Association.,

e suggest that prowvision be made so that members of the courts
are instructed that it is their duty to give sentences that are
governed by the facts of the case and be advised that they necessarily
do not have to give maximum sentences and leave leniency up to the
Commanding beleT or the convening suthority.

Our organization is of the belief that enlisted men should not
be members of courts before which officers are being tried,

It is suggested that a legal officer be added to all courts
as an independent legal advisor to such courts.

Sincerely yours,

MELVIN J. MAAS

National President

MJM :mm COPY
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CHADBOURWE, HUNT, JAECKEL & BROWH

70 Pine Street

Wew York 5
dugust 13, 1948

MILIT.RY JUSTICE CODE

Dear Professor Morgan:

it was with considerable interest that i read of
your appointment as Chairm f & new Committee intended to
draft a Code to integrate Military Justice among all branches
of the Service,

I, as well as other officers in the ew York Area
yith considerable wartime experience in the JaGD, feel quite
strongly that the practical approach must be used in the
preparation &f a new Military Justice Code, We have noted the
resolutions of the Vanderbilt Comnittee, and the sugzestions
of other lawyers'! committees composed of lawyers, many of whom
never spent a day in the Army, much less a day involved in
Military Justice nmatters, anc we are quite concerned lest
over emphasis of the indiyiduall's richts as an approach to
Military Justice undermine the paramount purpose, that is,
adninistrative control in a war organization as the chief nis-
sion of a disciplinary Code. e would welcome the opportunity

to assist in any way that we might be able, in the work of this

new cormittee,
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Professor Ednund Morgan, Jr. -2 - August 13, 1948

I an a graduatc of Harvard Law School, 1232, and
served during the War as a Sergeant in the Infantry, then as
end and 1lst Lieutenant in the Military Police with a Conbat
Unit, First Infantry Division, performing priiarily the
functions of 2 criminal investizating official, and a Trial
Judge Advocate in at least one hundred General Court Martials.
I later served as Captain, Major, Lieutenant Colonel and
Colonel in the JAGD, when my cuties included, among other
things, acting as Staff Judze Advocate of a large Air Corps
unit,

In speaking for nyself, I also speak specifically
for Colonel hHobert H, Kilroe, JiGD, who is presently a trial
attorney with offices at &6 West 44th. Street, liew York City.
Colonel Kilroe is probably as experienced an officer in such
matters as can be found in the ERessrve Corps. I» substantia-
tion of this last statement, I refer you to Brigadier General
Hubert Hoover, who has recently retired from the JAGD.

Hoping to hear fromn you, and that we may be of service

to you, I remain
Very truly yours,

[s/ ALLEX GORDOn MILLER
Colonel, JAGD
0375191

Professor Edmund Morgan, Jr.
Harvarc Law School
Cambridge, Masgsachusetts



DISTHICT COURT OF TEE UJSITED STATES

For the District of Columbia
I-'E(:'Ltn th ew F 1-;03\111‘8
Associate Justice

Dear Professor lMorgan:

I have your letter of September
27th, in which you were kind enough to ask my assist-
ance in your work of drafting a Uniform Code of Military
Justice.

I am afraid that I cannot add any-
thing to the report of Tovember 1945, which you state
you have., I might say parerthetically, that the Tavy
is in possession of a complete transcript of the dis-
cussions had before the Committee, that antedated the
report, Nothing has occurred in the meantime which
has caused me in any fashion to change my views, and
while I would be very glad under any circumstances fto
assist you and your Committee in any manner in which
you might possibly think I could, the colume of court
business precludes any allotrent of time on ny part
to such an enterprise.

The report was directed to basic
reforns, which seen to we apply with equal emphasis
to both servises, and now thatwe have a separate Air
Force, to that arn also.

Sincerely,

/s/ MATTHIZY F. McGUIRE

Honorable ZIdound li. Morgan, Jr,,

Chairman, Committce on a Uniforn
Code of Military Justice

Cffice of the Secretary of Defense

Washington, D, C,




THE ASSOCTIATION OF THE BRAR
OF THE CITY CF NEW YORK
L2 West LLth Street

The Spe cial Committee on Military Justice

October 5, 1948

Edmund M. Morgan, Jr., Esq.,
Chaiman, Committee on a Uniform
Code of Nilitary Justice,

Office of the Secretary of Defense,
Washington, D.C,.

Dear Professor Morgan:

Judge Patterson, President of The Association
of The Bar of the City of New York, has sent me your letter to
him of September 29, 1948, and a copy of his reply.

The Special Comrittee on Military Justice of
the Association is working on recommendations with respect to a
Uniform Code of Military Justice and with respect to revision
of the present Articles of "ar and Articles for the Government
of the Navy. We shall be very glad to submit them to you as soon
as they are completed,

These recommendations will be supplementary to
our report of February 27, 1948, on the Blston Bill for rsvision
of the Army Court-Martial System, the provisions of which have now
become law, 'We feel strongly that this legislation failed to
accomplish the reform of the Army Court-Martial System which is
vitally necessary. "e enclose five copies of this report in the
event that your Committez loes not have the report before them.

Ve should also be grateful for an opportunity to
appear before your Committee, if that is possible, to present our

views in person.

Faithfully yours,

/s/ Frederick vP, Bryvan

TvPB:GRR Also see Tab "Bar |
Ige | for views of this
Copy of attachment referred to

in letter may be obtained from

Miss Carr, Room 3D-7L5, Psntagon,

Ext. 6952,

‘ussy Jeg QLN




New York County Lawyers Association
Dffice of the Secretary

November 19, 1948

Felix Larkin, Esq.

Special Assistant to Secretary of
Defense Forrestal

The Pentagon

Viashington, D.C.

My dear Felix:

At the request of Richard H. Wels, iIsq., Chairman
of our Committee on Military Justice, I am forwarding herewith
six (6) copies of ths report of that Committee, which report
has not yet been acted :pon by our Board of Directors. When
action therson has beei taken, you will be formally notified,

I hope things are going well with you in Washing—
ton, that you like your new job and with all good wishes, I

remain

Cordialiy yours,

/s/ Terence J. WMcManus

Secretary
TJM:b
Enclosure
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NEW YORK COUNTY LAVYERS' ASSOCTATION

SUMVARY OF REPORT OF THE COMMITTES ON MILITARY JUSTICE

The Comrittee finds that:

1. The basic reform necessary is the separation of the
control of the courts-martial systems from command. Although this
is reported in the press to have been accomplished by the Elston
Bill, that is not the fact. The Elston bill provides for a Judge
Advocate General's Department in the Army, but leaves complete
control of the courts-martial system in the hands of command,

This should be corrected by placing the power of review in the
Judge Advocate General rather than in the officer convening the
court, and by requiring that law members of courts, and defense
counsel be qualified lawyers assigned by the Judge Advocate
General. Such officers should have their assignments, promotions,
fitness reports, and leaves controlled by thz Judge Advocate
General ,

2. The provisions of the Elston Bill establishing a
Judge Advocate General's Department przsently relate only to the
Army. The creation of such departments and legal corps for the
Navy and Air Force should be provided for.

3. The reforms which have been proposed should be
applicable to summary courts-martizl in the Nevy and to special
courts-martial in the Army as well ss to general courts-martial.

4s A uniform terminology and code should be mopted for
all of the armed services.

5. Officers should be made responsible for the commission
of lesser offenses (as they now 2re not) and should bs trizble by
the inferior courts.

6s A co-ordination of the courts-martial systems of zll
the services should be made 2 specific responsibility of the

Secretary of Defense.




REPORT CF THZ COMVITTEE ON MILITARY JUSTICE OF

THS N8/ YORK COUNTY LAWYIRS' ASSOCIATION

Harlier this year Sscretery of Defense James V.
Forrestal a2ppointed a2 committes consisting of Professcr Edmund
M, Morgan, Jr., of the Harvard Law School as chairman, Under
Secretary of the Navy W. John Kenney, Assistant Secr+<tary of
the Army Gordon Gray, Assistant Secretery of the air Force
Eugene M. Zuckert, a2nd Fel ix E., Larkin, assistant general
counsel of the Department of Defense, as sxecutive secretary,
to draft a Code of Military Justice uniform in substance and
uniform in interpretation and application to all of the armed
services, In his precept establishing this committze, the
Secretery indicatad that this uniform code should protect the
rights of those subject to the code withoul impairing the per-
formance of military functions,

Having noted the previous activities of this Associa-
tion in the field of military and naval justice, the Morgan
Committee on September 27, 1948, invited the aAssociation to sub-
mit our recommendations with respect to deficiencies in the
présent Articlzs of Yar and Articles for the Government of the
Navy. Upon referral of Profsssor Morgan's latter to our committee,
we have carefully rcveiwed our earlier reports on militarv justice,

the changes effected by the Elston Bill enacted in the closing
days of the second session of the Eightieth Congress, and the
proceedings before the House and Senats Committecs on the Armed
Services, and have generally studied the problems of military
and naval justice,

The limitations and inadequacies of our systems of
military and naval justice were graphically portrayed to the
public and to merbers of Congress during 2nd after World War IT
by many service men and women, lawyers and laymen alike, who had
had first hand experience with the operation of such systems, and
found that resemblance betwezen them and the courts which they
knew as civilians was largely coincidental., It was disturbing to
them to find that ths same official was empowered to accuse, to
draft and dirsct the charges, to select the prosecutor znd defense
counsel from the officers under his command, to choose the members
of the court, to review and alter their decision, and to change
any sentence imposed. They were shocked to learn that an offense
committed by an officer was subject to different treatment and
punishment than the identical offense committed by an enlisted
man., They were surprised to find that many of the judges, prosecu-
tors, and defense counsel participating in courts mertial were
neither lawyers nor trained in the law, and that, in the naval
services, there was not even the minimum requirement that a
single law member be on a2 court,
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The reports that came back of these things to the
civilian community, together with spzcific instances of -buse
in the court martizl process, initiated a flow of bills into the
Congressional hopper 2nd an expression of aroused public opinion
which gave promise that reforms would be zccomplished. The
Secretary of War and the Secretary of the Navy ezch appointed
boards of distinguished citizens to review the court martial
systems of their respective services, and to make recommendations
for s thorough-going rovision of militzry 2nd naval justice. The
famous Vanderbilt Report, made to Secretary Patterson, and the
Ballantine and Keeffe Reports, meds to Secretzry Forrestal, all
found substance to th: charges which had been levelled at the
court martial systems, and preszntzed definitive recommendations
for the elimination of the conditions which made such charges
possible.

The jugulsr vein at which 211 such Boards zimed their
recommendations was the domination 2nd control of the courts-
martial systems by command, All such boards concluded that amend-
ments to the Articlss of "ar and the Articles for the Government
of ths Navy which correct other in:zdequacies of military and naval
Justics, but which fail to check command control, effect only
secondary reforms which become mesningless in the sbscnce of the
rooting out of the major scurces of =huse and injustice. 4s to
this, the Vanderbilt Committee szid:

"The system of military justice laid down

in the Manuzl for Courts-Martizl not in-
frequently broke down beczuse of the denial
to the courts of independence of action in
many instances by the commanding officers
who appointed the courts and reviewed their
Judgements; and who conceived it thz duty
of command to interfere for disciplinary
purposes, Indeed, the ensr=l attituds is
expressed by the maxim that discipline is

a function of command. Undoubtedly, there
was in many instances 2n honest conviction
that since the appointing zuthority was
responsible for the welfere and lives of
his men, he also had the power to punish
them, and consequently the courts appointed
by him should carry out his will. "/ think
that this ettitude is completely wrong and
subversive of morals, and that it is
necessary to teks steps to zuard zgainst
the brsak-down of the system et this point
by making such action contrary to the
aArticles of "ar or regulations and by
protecting the courts from the influence

of ths dfficers who authorize and conduct
the prosscution.®
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Implementing this finding, the Vanderbilt Committee recommended
(2) the appointment of courts by the Judge Advocate General's
Department, instead of by command; (b) the assignment of defense
counsel by the Judge Advocate General's Department, 2nd the re-
quirement that defense counsel be a trainad lawyer; znd (c) that
the initial review of decisions, except for purposes of clemency,
¢ in the hands of the Judge Advocate General's Department, in=-
stead of in the commanding officer who initiated the proceedings
and convened the court. Corollary proposals provided that the
officers in the Judge Advocate General's Department should be
qualified lawyers insulated from the indirect influence of command
bv having their promotions, assignments, leaves, and fitness re-
ports emanating from the Julze Advocate General's Department
rather than from command.

It was felt that once command had filed its accu-
sations and placed a man on trial, the judicial machinery should
be in the hands of an indzpendent judicial system within the
service which, not subject to pressures end influence from command
would insure the accused the same fair trisl b competent personnel
that he would receive in our criminal courts iahe were a civilian,
In this recommendation and belief our 4issociation concurred, as
well as the American Bar sssociation, the -ssociation of the Bar
of the City of New York, The War Veterzns Ber Association and many
other vetersns and bar groups.

On February 20, 1947, the War Department completely
rejected these recommendations. The position of the 4rmy with
respect to them wes summarized by Secretary of the Army Kenneth
Royall in the Virginia Law Review for May, 1947, where he said:

"The War Department feels that the
Committee received a rather exaggerated
impression of the prevalence or serious-
ness of pressure exertzd on courts-martial.
However, there were doubtless instances
where appointing authoritiss entirely
misconceived their dutizs and functions

and over-stepped the bounds of propriety."

Extended hearings on the bills relating to the iArmy
court-martial system were held by the House Committee on Armed
Services, but no House hearings have been hzld on ths Navy Bills,
No hearings at all have been held by the Senate Committze. The
House Committee reportzed out H.R. 2575, introduced by Representa-
tive Elston of Ohio at the request of the &rmy, and this bill
in amended form was passed by the House, In the closing days of
the second session of the Bightieth Congress, the entire Elston
Bill was introduced by Senztor Kem of Missouri as a rider to the
Selective Service Act of 1948, and, without the benefit of any
Senate hearings, was accepted by the Senate, and signed by the
President as Publie Law 759 of the Eightieth Congress. It becomes
effective on February 1, 1949,




The passage of thes Elston Bill was hailed on the floor
of Congress and in the press as the zccomplishment of the reforms
in military justice which had been sought by our &ssociation,
among others, & label of "Court Martial Reform" was placed upon
the bill which was scarcely indicative of its contents. Such
labelling was highly dangerous in that it gave ths public and
the press the impression thzt substantizl reforms had been ac-
complished, and thus reduced the possibility of further Congress—
ional action to effect the real reforms which are still lacking.
Accordingly, it is important to make clear just what the Elston
Bill accomplished.

First of all, it must be noted that even such rzforms
as are affected by the Blston Bill have no spplicetion to the
Navy, the Marine Corps, the Coast Guard, and, probably, the air
Force. Just as the changss in military justice which were adopted
in 1921 were restricted in their applicaztion to the Army, so the
f£lston Bill is piece-meal legislation,

The most important phase of the Elston Bill to our
mind is such change 2s it has effected in the rslaticn of command
to the courts-martial systems., Such change is reflected by Section
2L6 of the bill, amending Section 8 of the National Defense iAct
(10 U.5.C. 61) to provide for a Judge Advocate General's Corpse.
This provides for 2 separste corps, headed by a Major-Ceneral and
thrze Brigadier-Generzls, which shall have 2 strength of not less
than 13% of the authorized active commissioned officer strength
of the Army, together with such warrant officers =nd enlisted
personnel as may be assignad by the Sscretary of the Army, This
corps is given its own prorotion list, similar to that of the
Medicel Corps and Chaplsins Corps, independent of the line. This
was vigorously opposed befors Congress by the Army on the ground
that thereby too great a preference was given to officers perform—
ing legal duties over line officers, It msy be significant that
the Aimmy has not yet moved to put into opsration this or other
provisions of the dlston Bill,

The establishment of such a corps, with its own
promotion list, has been widely hailed a2s having sstablished "an
independent Judge hdvocate General's Department," but this is far
from the fact. is was szid in an editorial appzaring in the August,
1948, issue of the imerican Bar Lssociation Journzl:

"Thz new statute accomplishes somz de-
sirable improvements in military justice,
supplementing those which ths Secretery
had powsr to introduce by his own action,
along lines recommended by the Vanderbilt
Committee nominated by our sssceciation and
appointed by the Jar Department. The Elston
Bill creates a Judge advocate General's De-
partment which is independent in the sense
th=t it has suthority to handle its own
administrative matters, but, 2s has been
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pointed out several times in these
columns, (33 A+B.A.J. 4O, 45, January
19475 33 A4Behsd. 319; April 1947;

33 AeByA.d. 898, Scptomber 1947), com-
mand remains completely in control of
the operation of the army's courts-
martial ‘'system,"

Under the Elston Bill the power to appoint courts re—
mains in command, Under the Elston Bill the power to review, in
all its aspects, the decisions of courts-martial remains in the
commanding officer who convened the court. Under the Elston Bill
prosecutors and defense counsel are required to be members of the
Judge advocate-General's Department or otherwise qualified lawyers
only "if available" — 2 qualification which realistically leaves
the situation in status quo, e believe thzt in all instances and
in all the services, the prosccutor and defense counsel should be
members of the Judge Advocate General's Department or otherwise
qualified lawyers, So far as the bzsic fundamsntal matters 2t
which tha movement for court martial reform hss been aimed, little
is accomplished by ths Elston Bill,

7le have reviewed the history and background of these
provisions to clear away the confusion that has been created as
a result of the enactment of the Elston Bill. Te come now to our
recormendations with respect to the position of command in the
court-martial system,

“le do not guestion that discipline is a proper concern
of command, just as the commissions of crime in the civilian
community is a conecern of the executive authority, represented by
the District Attorney and the Governor. e believe that where a
commanding officer has reason to believe thzt 2n individual has
committed an offense, he must have the authority to file charges
against that individual and to order him tried bv 2 court of
competent jurisdiction, and to be responsible for the prosecution
of the offense, such responsibility including designation of a
qualified prosecutor. 7ie believe thst it should continue to be
the prerogative of comrand to evaluate the seriousness of the
crime, and determine whether the cose shall go before & general
court-martial, or 2z court with lesser powers of punishment, e
further believe that, just zs the civilian executive, the command-
ing officer should have the power of clemency.

But once the judicial proceedings have been placed in
motion, we agree with the opinion expressed by Hemilton in Number
78 of The Federalist that "There is no liberty, if the power of
Judging be not separated from the legislative and axescutive
powers,!

"le feel that, once the case hes been r-ferred by
command for trizl, the powers and control of command must end,
save for the right to exercise clemency, Accordingly, we racommend
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that (1) the power of appointing the court, and ths defense
counsel must rest with the Judge Advocate General's Department ;
(2) that the personnel s erving in such capacity must be fres from
the authority of command directly, or indirectly in matters of
appointment, fitness reports, promotions, leaves, etc.; and (3)
that judicial review of court-martial procesdings shall b2 in
higher echelons of the Judge Advocate General's Department.

A practical problem of major proportions arises with
respect to these recommendations. By law = Judge Advocate General's
Department exists in the Regulsr Army, and the Judge Advocate
Gereral, as well as the other officers in the Depariment, are
professionzl lawyers. Such is not ths case in the noval services
or in the Air Force,.

“hile there is a Judge Advocate General of the Navy,
nzither he nor other officers performing legal dutiss are re-
quired to be lawyers. Traditionally, officers assigned to legal
duties in the naval services are line officers whose tour of duty
in the Judge Advocate Generzl's office generally comes between
other assigrnments.

If there is to be 2 real system of militarv or nzval
Justice, it must be 2dministered within each of the services by
2 corps of legal specialists from whom each Judge Ldvocate
Generzl shall be required to be appointed, and which will provide
the law members of the courts, the prosecutors, 2nd the defense
couns=1, 211 of whom ought to be trained lawyers. Such 3 corps
is already established by law in the Army, but it has never
existed in the Navy =nd the Air Force, since its division from
the Army, has followed Navy practice in this regerd.

Establishment of such a specialist corps in the Navy
and in the Air Force is not such - departure from precedent 2 s
might be iragined, Thile the 1= gsol systems of those services are
today administered by officers who, notwithstanding their dis-
tinguished records and high professionzl competence as line
officers and aviators, are generally not traired and experienczad
in the technical duties assigned them, other specialist functions
are performed only by specialists. The Bursau of Medicine and
Surgery of the Navy and the Office of the Air Surgeon General are
manned and headed by physicisns and surgeons, who may not be so
appointed without 2 civilisn license, and whose life work lies in
medicine., Ths dental corps of the services srs composed of dentists,
and the Chaplains Corps are headed and mannzd by ordained ministers,
There are doctors, dentists, and chaplains who ars Major-Generals,
Rear idmirals, and are accepted zs an integral part of the servics
without ever having commanded a regiment or 2 nsval vessel, In
addition, as the r2sult of the specialization which comes from
modern warfare, in 211 services there sre spacialists such as
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communicators who are trained througheut their careers for a
particular specialty, Only in the specizlties of law and of in-
telligence has there been some hesitency in providing for a
specialist corps. Those two specialties have been largely con-
sidered as part time jobs to which senior officers, regardless

of their lack of professional training as lawyers or intelligence
experts, msy te assigned for a brief tour of duty, to return to
sea or to aircraft

The Nevy h: Y to establish 2 legal corps,
although in recent y: i ac n tentative steps in this
direction. Durin it hzd = group of reserve officers
classified as legal specizlists. Comrendably, since the end of
Tiorld Yar IT it has sent 2 selected group of regular naval officers
to first line law schools for legal education, znd has made such
officers the nucleus of its post-war legel program,

If the Navy's hesitation to create such a legal corps
stems from a desirc, with which w2 could concur, to6 have its le:al
officers deeply 1mbuﬁd with its traditions and nccds, the obstacle
1s not insurmountable., "le would endorse a program which would in-
sure that the Navy's lawyers hive duty with Flest units, and be as
cosnizant of and sympethetic with the problems and requirements of
the service zs its genersl duty officers, Such has, in fact, been
the history of mediecal officars, chapla ins, and other specialists,
it can see no reason why such a progrem woulj not be practicable
with respect to legsl Schl?llStSa But we are firmly convinced of
the nccessity in all services of having billsts concerned with
legal dutiss filled by trained and competent personnel. If there
is to be any uniformity in the courts-martial systems of the various
services, the professional lawyers of the army must be balanced by
professional opposite numbers in *he Navy znd in the air Force.
hccordingly, we recommend that amendments to the law be 2dopted
providing for a truly independent legal corps within each of the
services., The chiefs of such corps should be appointed from the
corps, and not, as at present, from general duty officers. The
assignments, leaves, promotions, snd fitness reperts of officers
in such, corps should emanate from their superiors within the corps,
and the decisions of ths courts on which they sit should be re-
viewed by higher echelons within ths corps and not by commsnd, To
our mind, such provision is the hasic need of military =nd naval
Justice. Oncs it is accomplished, other reforms becoms mere refine-
ments,

Ihe dlsten bill largely restricts its applicaticn to general
courts-martial, and not specizl courts, which 2re the Army 2quivslent
to ‘summary courts-msrtisl in the Navy. It is our experiencz that the
greater part of the abuses which have occurrzd in military and naval,
Justice hawve occurred in Navy summary snd &rmy specisl courts, rather
than in general courts martial. This is sc beczuse tha commanding
officer who has convened the summary or special court does so not beczuse h
has any doubt as to the guilt of the accuszd, but because he feels that
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he cannot impose a sufficiently severe punishment at mast or
company punishment, Frequently, tris is conveyed to the court
which the commending officer appoints from his cwn command and
whose decision he reviews. Too often the court is told that it
is ecpected tc find a verdict of guilty, and to impose a particu-
lar sentence, regardless of the oath that it tskes "to well and
truly try, without prejudice or psrtiality, the case now depend-
ing, according to the evidence which shall be adduced, the laws
for the Government of the Navy, and your own conscience." The
result is that, although the court is by statute regquired to
enter upcn its duties with an open mind as to the guilt of the
accus2d, its judgment is foreclosed in advancz, =nd there is
little question s to the ultimete result. This is much ls2ss
likely to happen in a general court-martial, which is not ordin-
arily convened by the commanding officer who has instituted the
proce2dings and is not subject tc his control. General courts-
martial are normzlly under the control of 2 general or flag
officer senior to the comranding officer who has initiated the
procecdings, and the officers at his headquarters who participate
in ths proceeding are unlikely to be affected by the visws of the
subordinate commander whe has reccmmended the court,

We zre strongly of the opinion that all that we have
said before as to the necessity of independent, competent lawyers
serving as law members, prosecutors, anl dsfense counszl on genersl
courts martizl is equally 2s applicable to Navy summzry anil Lrmy
special courts martial. Those who oppose this find it particularly
impracticable in the Navy, where commanding cf ficers of smaller
units and ships have the power to convene summary courts martial,
Actually, however, a large percentage. of such courts sre convened
cn larger vessels such ss battleships, cruisers, z=nd zircraft
carriers (all of which have severazl thousand perscnnel sboard)
ancd on bzses where there are many thousanis of men. In such ships
an. on such bases there should be no difficulty about providing
adequats legal specialists, just as cther speciszlist officers are
provided in the allowance list.

At first blush, it sounds convincing that smaller
vessels such as landing craft, mineswespers, destroyers, a2nd other
vessels which may have nn more than half 2 dozen cofficers abcard
cannot provide and cannot justify such legal specialists. If such
smaller craft normally travelled alons, that might well be s,
Normally, however, they travel and function in squadrons and divi-
sions, each of which has a flagship aboard which is 2 squadren
commander with a staff duplicating the staff of a flezt commander
in miniature. There is no reason why legal specialists cannot be
attached to such staffs as are other spescizlists, and be available
for duties in 211 units of the squadron. Te believe that any
reform of military and naval justice wili be incomplete if it is
not applicable to the inferior courts, s well as to the general
courts, to the fullest extent practicabls.,
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In the development of a uniform code for all the

services, we recommen? that 2 uniform terminclegy be adopted.
Only ccenfusion results from the fact that an Army specizl court
is known to the Navy as a summary court-martial; that an Army
trial judge advocate may find as his cpnosite number a recorder,
idoption of a commen terminolegy will do much towards the develop-
ment of a uniform aporaoch, Similarly, we recommend that uniform
Jefinitions of offenses, ani & uniform system of punishments be
adopted which will be applicable tc all the services.

The Elsten bill, in Section 210, has made it possible
to discipline an officer whe has comritted an offense by trying
him 2t a special ccurt mertial, as well as at a2 general court
martial. This is not as yet true in the Navy where the only
punishment that can he meted out to an ~fficer is trizl by a
general court-martial or a private reprimand from his commending
officer. The effect of this is that where an cfficer commits a
monor offense, he in effect goes unpunished, =1though zn enlisted
man committing the same offense is subjected tc punishment,
Similarly, in the Navy =2s =2n administrative meesure courts—
martial are cautioned 2gainst cenfining 2 petty officer, a2lthough
& Seaman committing zn identicsl offanse may and frequently does
celve punishment of confinement., e believe that these practices
g4

re
egative our Yasic concept of "Equal Justice Under Law," 2nd we

n

recommend that the law be smendzd so as to cqualizz punishments
for all service personnel. Such = provision would improve morale

and disecipline,

The Elsteon bill has set up = comprehznsive and tortuous
system of review insofar as army courts-martial sre eoncernad,
That system is defective in that it preserves the right of review
35 to all phases of the case in the commanding officer whs convensd
the court. This is completely at odds with american concepts of
Justice,

"e reccmmend that a uniform system of review be
established within all of the services, under which the command-
ing officer shall retsin th: rizht to review the casz only for
the purposes of exercising clemency. This, of course, parallels
“ur civilian procedures under which the right of clemency is
exercised by the President in Federal offenses, and by the
Governor in State offenses, The initizl raview of the cass as to
legality and as to 2ll aspects nther than clemency shcould vest
in the theatre ares or Fleet representative of the Judge Adwocate
General., Thereafter, further review should be had br a Beard of
Review established in the office of the Judge uivocate General
and appointed by him, as provided in the Elston Bill,

Under present practice, in ncne of the services do
the accused or his eounsel particpate as a matter of right in
review of courts-martizl decisions. They rarely file brisfs, and
rarely do they have an oppoertunity to argue their case on review,
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They have no knowledge of the questions that are being raised and
discussel by the reviewing officers, and have nc cpportunity of
presenting their point of view,

ve¢ recommend that the record of proceedings in any
court martial shall include, when forwarded for review, - summery
of 211 objections prepared by defense counsel, anl that defense
counsel be permitted to submit briefs or other argument to the
reviewing authority. If the accused desirecs, at his own expense,
to present oral argument through civilian counsel to the review-
ing authority, he should be permitted to do so.

The goal cf auniform code uniformly applizd and in-
terpreted in all of the services is obviously difficult of ~chieve-—
ment without @me to-level co-ordinating agency. Ideslly, when
real unification of the military services is finslly accomplished,
there should be a single Judge Advocate Genera=l performing 21l legal
duties for the Army, Navy, sir Force, Marine Corps, and Coast
Guard, Unification a2s prcvi“ed in the National Defense act falls far
short of the unificaticn under which such ideal can be realized,
ie must gear our recommendations accordingly to the existing situz—
tion, and to the advances that ars reslistically possible,

Accordingly, we recommend that there be zstablished a
Board of Review in the office of the Sccretary of Defense, which
shall have final power of review in 2ll court-martisl cazses in 2ll
the services, and which will be charged with the development of
uniform practices and procedures, much as the Supreme Court of
the United S+ztes controls the decisions of the Federal Courts of
hppezlse The Secretary of Defense should have the further duty of
clesely supervising the operations of the various Judge Advocate
Generzsl Departments, and should have the power of recommencing
legislation to the Congress and of issuing directives to the
services in matters pertaining to military and naval justice. He
should have the specific responsibility of advancing unificaticn
of the legal functions of the armed services,

Today our country has for the first time z peacetime
draft. Large numbers of our young men will in the years ahead
serve in a peacetime ammy, navy and air force whose mission is the
preservation of cur American democracy. Under such circumstznces
it seems to us that there is a parameunt obligation to those young
men, to their anxious familiss, and to the hssic principles of
that American democracy to mske full provision for the protection
of those young men and to insure that their right to fair trials
before qualified and independent courts is not impaired. We have
every confidence that thes adoption of the proposals made by us will
strengthen the morale and discipline of our armed services, in time
of war as well 2s in peace time,

Respectfully submitted,
RICHARD H. WELS, Chairman
LOUIS C. FISLAND
JOHN M, WMURTAGH
SIDNEY 4. “IOLFF
TNZE® B, WYATT




HEW YORK COULTY IAWYERS ASSOCIATION
Office of the Secretary
170 Broadway
New York 7, d. Y.

December 14,

Felix E. Larkin, Esq,.,
Assistant Gensral Counsel,
Office of the Secretary of Defense
Jashington, D. C.
Dear Feliz;
This is to notify you officially that
the Hoard of Directors at its regular meeting held on
December 15, 1948, approved the report of the Special
Comnittee on Military Justice of this aseociation,

Copies of the report were sent to you in mid-November

and the text has not been changed.

Cordially yours,

[s/ Terence J. McManus
Secretary.
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DELAFIELD, MARSH & HOPE
Counsellors at Law
15 William Street

Wew York 5, Na.Y.

January 29, 1949

Committee on Uniform Code of liilitary Justice,
0ffice of the Secretary of Defense,
Washington, D,Cs

Attention: Professor Edmund M, Morgan,
Chairman

Gentlemen

Some months ago, in reply to your courteous invitation, you
were referred by the New York State Bar Association's Special Committee
on Military Justice to material issued by our aAssociation, and we ad-
vised that we would postpone criticism or suggestion pending further
developments, Since then, with the knowledge and apnroval of our
President, liason H. Bigelow, Bsd., & subcommittee of our Military Justice
Committee was appointed consisting of the undersigned, Messrs. Nigll Oran
Meagher, Abel I, Smith, Jr,, and Philip J., McCook; for the purpose of
carrying into effect the association’s previously declared wishes, Mz,
McCook served in Vorld War II in the Judge Advocate General's Depart-
ment, headquarters Washington, D, C. as Cclonel aUS. His tour of duty
took him widely over the United States and also into the North african,
Middle Bast and European theatres and the Pacific areas, Nre Smith
served as Lt. Commander, U.S.N.R. and was assistant to the Legal Officer,
Headquarters Third Faval District (Yew York City and vicinity) in World
War II. Mr. Meagher served in World Wer II as a Major AUS and was
Trial Judge Advocate of the Atlantic Base Section, Assistant Judge Ad-
vocate of the North african Division aTC and Legal Officer of both Morth
african and European Divisions ATC, At presert he is Acting Judge Advo~
cate General of the XVI air Force Service Command, air Corps Reserve,

It is to be noted from the above that our subcommittee is
representative of the Army, Navy and air Corps, with wide legal ex-
perience in World War II,

Our attention has recently been called to a letter addressed
to your Committee under date of November 22, 1948, purporting to express
the views of the American Bar Association, the association of the Bar-
of the City of New York, the New York County Lawyers! Association and
the War Veterans Bar association, This communication supplies at once
a convenient occasion for restating in summary form the position of the
New York State Bar association and of answering the mejor arguments put
forward in the letter itself, We submit:

J8g 99838 1IN
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That the judicial system of the Armed Services should not be
removed from Command control.

The military justice system recommended to an early Congress
by Jefferson and adams remains generally and fundamentally, thoughv not
in detail, the same after 160 years, In its original theory, which has
stood the test of time, it differed so radically from the conceptions of
civilian justice as to be expressly declared an exception to the gener-
al application of the Constitution itself, by the language of that docu-
mente To win a war the military commander must remain supreme in res-
ponsibility under the civilian president, his commander-in-chief, The
logical consequence is that military discipline, upon which success in
chief neasure depends, is a function of command, and that the court.-
martial, which enforces discipline, is an instrument of discipline.

This theory, and its consequenccs, now and then proved unpopular, butb
were realistically, if sometimes reluctantly, accepted by succeeding
Congressess

Among the first conclusions reached by the Vanderbilt Committee
whose Ffindings and conclusions are in other respects heavily relied on
by the present advocates of a fundamental change, as well as ourselves,
was this:

Malmost without exception our informants said that the Army systen
of justice in general and as written in the books is a good one;
that it is excellent in theory and designed to secure swift and
sure justice: and that the innocent are almost never convicted

and the guilty seldom acquitted, With these conclusions the
Comnmittee agrecs, We were struck by the lack of testimony as to
the conviction and punishment of innocent men,"

That assertion, never afterwards, as far as we know, factually
disputed, has been overlooked in subsequent dcbates by the eritics of
the system and, strangely enough, by some of its defenders as wello

It is thus seen at the outset that the authors of the Woven-
ber 22nd letter to your honorable body do not and cannot rely on any
fajlure of the military justice system in World War II as applicable to
the findings of the courts-nmariial, but only as to thc sentences,

Whether or not one fully agrees with the summary of the Van-
derbilt Conmittee criticizing the scntences, Robert P, Patterson, forner
Secretary of War is our authority for the statenent that following the
close of hostilities, the routine and automatic operation of clemency
provided by the military law and code was so supplemented by the use of
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special boards as to correct the disparity and severity of the sentences
rceferred to by the Vanderbilt Committee,

We thus see through the findings of the highest authority
that the issue which we are herc discussing alrcady has been severely
narrowed, Assuning that under the prescnt system innocent nen were rare-
ly found guilty, does the existence of a period during actual hostilities
when there was "such disparity and severity in the impact of the systen
on the guilty as to bring nany nilitary courts into disrcpute both anong
the law-breaking elenent and the law-abiding clenent, and a serious in-
pairment of the morale of the troops ensucd where such a situation oxist-
cd! justify the fundanental change now demanded?

Those who demand this fundamental change have not quoted any
nan or group charged with the task of winning a war., We propose to show
that the per-ons and groups so charged not merely deny the existence of
a nccessity Jor such a change but strongly oppose it on the ground not
nercly that it will not work but that it is contrary to the whole theory
and practice of discipline in the United States Arny, We subnit that if
the systen of nilitary justice is to be mnde uniform so as to apply also
to the Wavy and Air Corps, the sane considerations rmust be held to applye
While awaiting the views of the responsible heads of the Navy and the
air Corps, we shall continue to hold the belief we have just expresscde

The first impulsc of lawyers, trained in the tradition of
social and ecivilian justice, is to emulate and follow the pattern of
social and civilian justice and proccdurc prescribed and set forth in
the Constitution of the United States and of the several States, Apply-
ing to civilian tribunals, However, any lawyer who has been a nenber
of the arncd Services, particularly under combat conditions overscas,
is at lcast given pause, not nerely by his own experience butb by the
viows of such men as former Secretary of VWar Patterson anc forner
General of the armios and allied Commander, Dwight D. Ziscnhowers

In reply to the query "What does Command have to say about
the problen before usih, Judge Patterson saids "Our job is to win the
ware We arec responsible for the discipline of the army in tine of war®,
His personal conclusion was "It would be unwise %o have particular
functions within the army carricd out by officers who are independent and
soparate froi: Conmand and the responsibilities which Zo with Connandf,
This view was cxpressed by Judge Patterson in refutation of the view of
the Vanderbilt Cormittee advocating separation of the Judge advocate
General's Department fron Cormand responsibility. He was corpelled by
his own convictions to take this position even though he hinsclf had
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appointed that Comnittee while Secretary of War as the "lWar Depart-
ment advisory Conrittee¥,

Hundreds of nembers of the New York Bar who attended the
great luncheon at the Lawyers! Club on Novenber 17, 1948, addressed by
General Eisenhower as sole speaker, heard hin say:

"For example, I know that groups of lawyers in examing the

legal procecdurcs in the arny have belicved that it would be
very wisc indeed to observe, in the Army ~nd in thc srmed
Services in general, that great distinction that is made in

our Governmental organization, of a division of power, a system
of checks and balances that retains in the hands of those who
are legally trained, and only in those, the eventual and final
decision as to what shall be done about 2an offender in a parti-
cular offense that he may have committed against our Governnente

"Now, no one can, I believe, be more devoted, more sincere in
his cdevotion to the idea of theoretical justice among 2 pedple,
anong whon a Governnent was set up, anong other things, to
insure justice, 3But I should like to call your attention to
onc fact about the Army, about the armed Services:

BIt was never sct up to insure justice, It is set up as your
servant, a servant of the civilian population of this country to
do a particular job, to perform a particular funetion; and that
function, in its successful perfornance, demands within the aArmy
sornewhat, almost of 3 violation of the very concepts uwpon which
our Governnent is establisheds

L B R
fTtherefore, it is impossible to conceive of the army as an in-
stitution that corpletely parallels our denocracy all the way
throuzh. It is a group that is given a job, in emergency, con=-
ducted under conditions of the greatest terror, of the greatest
kind of fright ané privation at times, to do a particular Jjob.

®So this division of command responsibility and the responsi-
bility Zor the adjudication of offenses anc of accused offend-
ergycannot be as separate as it is in our own denocratic
governnent




Delafield, Marsh & Hope

Committee on Uniform Code of Military Justice =5« January 29,

"Somewhere along the line - and I don't care particularly
where it is - but somewhere the man who makes the final deci-
sion must have also on his shoulders responsibility for win-
ning a war; and please never forget that,n

These two gentlemen might have added, for of course they must
know the fact, that approximately B0 percent of offenses actually tried
under the Articles of War would not be treated as crimes in civil life;
absence without leave, desertion, disobedience, mutiny, conduct to the
prejudice of good order and military discipline, and the like, To this
80 percent the abstractions, refinements and technicalities of civilian
practice do not fully apply - perhaps should not, in logic, apply at
all, This point alone, since it is not possible to separate in practice
strictly military offenses from others, probably cxplains a historic
attempt at compromise, While always recognizing and emphasizing the
need of administering the army's law with justice, and the importance
of courts to that end, Congress has hitherto declined to separate the
powers of the combat command group and the advisory law group.

Our conclusion does not reflect on lawyers, whether civilian
or military, It merely observes that they, like clergymen, doctors,
engineers and the many other groups who supplicd their scveral civilian
aptitudes in time of war, are not military experts, in fact.e With re~
gard to this fundamental and vital controversy, they should hesitate
before rejecting, especially in times like thesce, the advice of the
seeded professional combat soldier,

We repeat for the purposes of this memorandum to you that
nothing should bc done to change the existing system in its application
to any of the three Armed Services which will wviolate the principle
we arc herc defending, For this rcason we have omitted discussion of
scveral of the matters in controversy upon which we fail to agree
wholly or in part in the létter of November 22, 1948. The Elston Bill
carried out most of the reforms which we considered essential. To
condemn that act, which our opponents have sometimes done, as useless
and indeed no reform at all, strikes us as shockingly unfair and in-—
correct, We particularly objest to any change which takes the judi-
cial systems of the armed Services out of Command control,




Delaficld, lMarsh & Hope

Committce on Uniform Code of Military Justice —6- January 29, 1949,

While considering legislation which has 2l ready conferred
upon the Army's Law Department many and great new powers, most of them
plainly beneficial to the service, true friends of the Judge Advocate
General's Corps of the army and corresponding groups in the other
armed Scrvices will do well to be discriminating in their further de-
mands., We lawyers have become leaders in many non-legal pursuits, by
virtue of supposed far-sightedness and objectivity, Some, we think,
have nmistaken on occasion doctrinal preoccupations for true legal
principles., The public is entitled to a broader and more modest ap-
proach than that from experts in justice,

We agree on this subject with Command. The success of any
army depends on its commander., No one but he can be responsible for
justice and discipline within his command, 3ecnuse some commanders in
the Second World War abusecd their authority is no reason for ignoring
fundamentals like unity aef command and responsibility in the chain of
comrand,

We take the liberty of enclosing, although you may have scen
them beforc, the report of the Special Committee on Military Justice,
New York Stat~ Bar aAssociation, dated Janvary 23, 1947 and an article
by the Cormittee!s Chairman entitled "Reform in Military Justice® being
a reprint from the "Bulletin" of the New York Stnte Bar association for
april, 1948,

Very truly yours,

/s/ abel I. Smith, Jr,
abel I, Soith, Jrs

[s/ Wi-11 Oran Meagher(z)
Wiall QOran Meagher

P J, lMcCook
Pe Ja McCook, Chairman,

Copies of enclosures available for lean
in Mr. Yhelan's office, 3D-739, ext. 6952, Pentagon.




CERS ASSOCIATION OF THE UNITED STATES
51? Connecticut nvanuu, N.W,., Washington 8, D.C.

October 1st, 1948

Honorable James Forrestal
The Secretary of Defense
Pentagoen

I._S}-ll] >ton 25, D.Ce

Dear Mr. Secretary:

We are informed that s committes under your dirsction,
is preparing a code of Justice for the three services, army, Navy, and
Air Force,

In the second session of the 80th Congress, HR 2575,
a bill to smend the Articles of War, previously passad by the House of
Representatives, passed by the Senzte a2nd became Title IT of Publie

Law 759 - uOth Cun;rcss, "The Selective Scrvics Act of 19L8.n

ile not perfect, perhasps, had the whole-
hearted support of most of the lawyers of the United States who had
rals Department during the war.

while thdis bill was in the prccess of enactment
fojfﬂal Convention of the Reserve Officers associa-
1u+1nn appreving the substence of its provisions.

*USSY SJS01JJ) SAXeSeY

have heard rumers in the Pent thet the present
law never will go into effect. These rumors we are preparzd to
discount, pending the report of your committeec
» P = i o

‘hile our views have not bez=n rsquested by your com~
mittee during the drafting of the proprsed Military Justice Code, we
firmly arc of the opinion that any attempt to w~ﬁken cr destroy the benc—

ficial effects of the present law will meet with vigorous oppositio
from the lawyers of this country, as well as, from thu Reserve Offlcbrs
of all branches of the services,

that ths new Code will mes= the stendard
réemain

Respeetfully yours,

/s/ John P, Oliver

John P, Oliver

Colonsl, JAG-Res.

Legislative Ccunsel, ROA

/s/ Thomas H. King

Thomas H. King

Lt}. C(_‘l .y J;[G“'RES.

National Judge advocate, ROA




RESERVE OFFICERS ASSOCIATION OF THE UwITED STATES
National Eeadqu~ irters: 2017 Connecticut Avenue, I, W., Washington 8,D. C.

Mr., Edmond M. Horzan, Jr.
Chairman, Committee on a Uniform
Code of Military Justice
Office of the Secrestary of Defense
Washington, i ) R 1 Jovenber 1948

Dear Mr. Morzan:

Your letter of 8 October 1948, addressed to Colonel
Clarence =. 3Barnes, Wational President of the Reserve Officers
Agsociation of the United States, has been referred to the writer
for reply.

It is inpossible to express vicws on a subject about
which one does not have detailed information. Therc has been
proposcd a uniform code of military justice for the three ser-
vices., This association at its convention in Denver in Jure of
1948 strongly cendorsed H.E, 2575, which has now been incorporated
in the Selective Service Act of 1948, (PI. 759 80th Congress),
This association vigorously urzed the adoption of this code for
the arny, and at the tine it was under consideration, there was
no separate military cods for the Air Force, as it was operating
under the articles of War. TFrankly, it was anticipated that this
code would be applicable to the “ir Force. It is the opinion of
the writer that it is presently applicable to the Air Force.

In any event it appears that what is needed is primarily
a new code for the liavy, which should be brought up to a parallel
to the new articles of WJar. It is my view, and I believe substan-
tielly the view of the other nenbers of our association, that the
basic provisions of the articles of Jar, which go into effect
February 1, can be nade applicable to the Havy.

It may be argued at the new articles of War, not having
been tried, should be cox rletclv overhauled for the purpose of naking
then fit all three services. With this view I do not agree. If con-
proriise is necessary in uatters that are basic principles, then I an




(2)

opposed to compromise, I have discussed this in great detail

with nany Judze Advocates whosserved in the war, and they asgree

with ne that we should try out the new articles of War, particular-
ly the new-Corps, the rule with respect to the inproper interference
by "comnnand" with the judicial functions of the courts, and the new
rules for procedure by way of review,. I can definitely state that
this association would strenmuously oppose receding from the gains
that have been nade in nilitary Jjustice as evidenced by the law which
Congress passed in 1948,

As we do not know the proposals that are pending before
your committece., it is requestad that we be furnished with the re-
comnendations of the three.services, particularly the recommend-
ations of the Judge Advocates General, in order that we may intelli-
gently comment and endeavour to be of assistance to your comnittce.

Sincerely yours,
/s/ THOMaS H, KIIG
Lt, Col., JAG-Res

Hational Judge Advocate

THK:al




State of Dklaliona
OFFIC= OF THn GOV=RNOR
Roy J. Turner @klaliows City
Governor

Noveaber 12, 15948

Mr. Edmund M. Morgan, Jr., Chairaan

Cowittes on a Uniform Code of Militory Justice
Office of the Secretary of Defense

Washington, D. C.

Dear Mr. Morgun:

Since receiving your letter of Noveuber 1, requesting
suggestions @8 to satters to be considered in preparation of a code of
military justice, I have consulted with geuabers of ay staff and other
individusls, whose experiences during tne lste war were along the lines
necessarily involved in this amatter.

It would appear thit basically the lack of uniforumity in tae
aduinistration of military justice steis from the followin

(a) Inadeguate investigations,

(b) Incompetent prosecution and defenses, especially the
latter.

(c) Triounals coaposed of officers without legal training,
and winose priuary interest reuasins in their principal
duties and assignaents.

AB a suggested solution to tne three problens presented above,
the following is offered:

In eacii headauarters exercising general court-uartial
Jurisdiction, there to be provided a staff of legally
trained officers to wake all investigations within the
couuand, One officer to be assigned to the investigations
arising in each infantry regiuent or couparable unit.

Trial Judge isdvocwtes and Defense Counsels to be chosen,

in all cases, frou the above group of investigating officers,
with the limitation that no investigeting officer skould
prosecuts or derfend a case whick ke Ras investiguted,




Mr. Edaund M. Morgan, Jr., Ciairuan
Couwittee on a Uniforu Code of Military Justice
Noveuber 12, 1948

General Courts—uartial to consist of taree officers in
capital cases and one officer in all other cases. Such
courts to be appointed by army or comparable coiuuand,
from wewbers of tine Judge Advocate's Departuent made
aveilable to toem, These courts to sit at designated
places within geographical ereas in time of peace and
with designated units outside territorial liuits of the
United States in time of war.

Tiie above type of suggestions are uwade rather than those whkich
wight be unade relative to certain offenses, as it appears that wost criticisu
steus frow the aduinistration of the law rather than frouw the particular laws
theuselves.

Sincerely yours,

S/ ROY J. TURNZR

Roy J. Turner




SUPREME COURT OF NEW JERSEY

ARTHUR T. VANDERBILT 744 Broad Street
Chief Justice Newark 2, New Jersey

September 30, 1948

Dear Eddie:

Your good letter comes in just as I am in the midst of the most
hectic period of getting our new court system organized. I not only
have my judicial responsibilities in the Supreme Court to carry on, but
I am designated under the new Constitution as "“the administrative head
of all courts in the State," and, believe me, it is no idle phrase
when you have a new system of courts and a brand new system of procedure.
In addition therete I find that for the present a considerable porticn
of my time is taken up with what I might call the ceremonial aspects of
my job - attending bar association dinners and telling them that they
will survive the new rules just as the Federal courts have, and alsn in
bidding hail and farewell to our older retiring judges. It is this
pressure of my work that prevented my getting over to New York yesterday
to greet you at the sessions of the David Dudley Field Centenary.

I want to be helpful and I have this very practicaul suggestion to
make: I would suggest that you get in touch with Judge Alexander
Holtzoff of the United States District Court for the District of Columbia.
He was the secretary of the War Department Advisory Committee on
Military Justice and I think knew more about the ‘subject than any of us.
At any rate our views happen to coincide all along the line. I am
sure that he will be very glad to help you if you write him.

qlepue)

L
&

Plecase omit the business of calling me 'judge's I am most
anxious to remain an individual rather than a title to my old friends.

31

AS ever,

Very sincerely yours,

/8/ Arthur T. Vanderbilt

Professor Edmund M. Morgan, Jr.
Cheirman, Committee on a Uniform
Code of Military Justice

Office of the Secretary of Defense
Washington, D. C.




VETERANS OF FOREIGN WARS OF THE UNITED STATES

NATIONAL LEGISLATIVE SZRVICE
Defense Building Washington, D.C.

15 April 1947

. PRELIMINARY REPCRT OF COMMITTZIE OF VETERANS OF FOREIGN
’ WARS OF THE UNITED STATSS TO STUDY AND REPQRT

ON COURTS-MARTTIAL PROCEDURE
VEMBERSHIP OF COMMITTER

g, Chzirman, Post #907, Portland, Oregon.
Harry B. Novak, Post #1575, Brocklyn, New York,
John B, Stone, Post #6L73, Jackson, Mississipoi.
Anthony P. Nugznt, Post #18, Kansas City, Missouri.
Nesl T. Shea, Post #801, Holyoke, Massachusetts,
S. H. Hunsicker, Post #609, Al:xandria, Virginia,
Charles P. Sullivan, Post #28l, Washington, D«C.

.. Judge Donzld E. Long

Pursuant to resolution number 53k, adopted 2t the LTth National En-
campment, the Veterans of Foreign Wars of the United Stetes, at Boston, Massa-
chusetts, in Septamber, 1946, th: 2bove named comrittee has met, and after

: months of individua2l investigation, 2nd from personal sxperiences, arrived
at the following conclusions, relating to improvement of Courts-Martial Pro-
cedure, amendments of Articles of War and Administration of Military Justices

l. That the Army end Navy have uniform manuals of Courts—
’ Martizl, and that the administration in both army end Navy be
the samg zs far as practicable.

v
- 2, That the appointive zuthority for general courts be
removed from immediate command,

3¢ That it should be a militery offense for any Commanding
Officer, Offi-er, or other persons to directly or indirectly in~
fluence or attempt to influenc: the report of 2ny investigating
Officer or the findings of eny court, whether it be general,
special, or summery,

Le If the zccused does not sslect his own attorney, s
qualified Defense Counsel would be designated from a pool,
There would be a similar pool from which the 2ccused
* . could have D:fense Counsel #n all specizl courts of. the Army
ond. summery courts of the Navy. (4 summary court in the Navy
has the sams jurisdiction 2s a special court in the Army.)

. 5« The pool of Defense Counscl would channel through the
; Julge Advocate General's Department in all general court cases,
and special courts, if practicable,

6. 411 Defense Counssl should have spscial trsining in
Militzry Law,
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Te In all generzl and spzcial court cases, Defense Counsel
should be selected or zppointed zfter the arrest of the zccused,
and in the Navy "“on report" placed in serious tases, so that he
could be present 2t time the investigating officer interrogated
witnesses and thzt he have an opportunity to cross-examine,

(This right the accused slready has, so far 2s it is practicable,
but thes soldier, sailor, or mzrine hardly ever avzils himself of
the right.)

8. We are unanimous in our opinion that the accused should
have 2 copy of the investigating officer's report.

9. Appzrently, the Navy had no problem regarding gualified
court reporters. This was.not true in the Amy, It was the opinion
of the committee that well gqualifisd reporters be available fror a
pool, so that the reviewing authority would have the bznefit of
accurate records.

10, Article of War #104 should be 2mendsd to ineclude Field
Officers.

ll, More comparable punishment for officers and enlisted men
was favored,

12, BEnlisted men should be encourzged to 2 ttend general and
special Courts-Martial trials znd a2 notice of the time and place
¢ posted on the unit bulletin board.

1 The Judge /iidvocate Gzneral's Deprrtment should have their

3o
‘own channel for promotion purposes and efficiency ratings.,

14. Thst the law member of a generzl court be well qualified L~
and not h:ve the right to vote.

15. That a qualifizd law member be dstailed to all special
courts,. whenever practicable,

16. That the deck court of the Navy be abolished, znd the
Captein's Mast be expanded,

17. That the .irticles of War applicable, be better interpreted,
by qualified personnel, to 2ll enlisted men 2nd not Just read, as
at present, .

18, That 211 obsolete articles of war be repesled,

19, That the Articlass of War be amended, making it mandatory
that gualified enlisted men be detziled as members of both general
and special courts,

20, If, at the trial of any general court case, it is impractical
to have a qualified law member and Dcfense Counsel szlected from
a pool, then on appeal or review, all questions of law may be con—
sidered and the case considerzd on the facts.

Preliminary Report == Courts-Martizl Page 2,




2l, Members of general courts be depmived of the privilage
of asking questions directly of the accused. That all questions be sub-
mitted in writing to the lzw member, and if the question appears
to be competent, relevant and materizl, then the law member will
ask the question. In the absence of =2 qualified law member, then
the: questions will be submitted to and ssked by the Trial Judge
Advocate.

22. That the Trial Judge Advocate and the accused, both, have
the right of exercising twe peremptory challenges.

23. That proper safe-guards in the way of qualified personnel
be dstailzd to all places of confinement, both in the Navy and the
Army, so as to prevent harsh and cruel treatment of prisoners, so
as to avert any recurrence of what happened at Lichfield, Bngland.

The 2bove recommendatiens asnd suggestions will be made to the Com-
mander-in-Chief of the Veterans of Foreign Wars of the United States, Louis
E. Starr, 2nd it was the opinion of the committez that its chazirman submit
in writing this stztement to members of the Senate and House Committeas on
Armed Services,

/s/ Donzld .E. Long
DONsLD E, LONG,
Chaiman, Committee on Military
Justice,

Preliminary Report -~ Courts«Maprtisl . Page 3,




RCUIT COURT OF OREGON
Judieial District
Department No., KEleven

DONALD E. LONA Port..and o, St

Judee o) 3
October 7, 1948

Mr. Edmund M. Morgan, Jr.
Chairman, Committee on a Uniform
Code of Military Justice

Office of the Secretary of Defense
Washington, D.C,

Dear Mr, Morgan:

This will acknowledge receipt of your letter of September 27 which
E P E i
has reference to the work of the Committee on a Uniform Code of Military
Justice
U 4 -

You have access to the report submitted by my committee in behalf
he Veterans of Foreign "ars of the United States. I have gone over

+
i

our suggestions and recommendations, and at the present time do not have
estio

o

any additional sugg ions to make.

In view of the fact that my committee has not been called upon to
make any further study or recommendations since our last meeting in
Washineton, D. C., I am forwarding your letter to the National Commander
the Veterans of Foreign Wars for his information. It may be that he
has a nev committee on Military Justice.

"ith my best wishes, I am

Sincerely yours,

/s/ Donald E. Long
Judge

Commander—in-~Chief
Veterans of Foreign Vars




VETZRANS OF FOREIGN WARS
OF THE UNITED STATES

National Headquarters

October 15, 1948.

Mr. fdmund M, Morgan, Jr.,

Chai rman, Committee on a Uniform
Code of Military Justice,

Office of the Secretary of Defense,

lWashington, D.C.

Dear Mr., Morgan:

Your letter of September 27, 1948 to Judge Donzld E. Long,
Chairman, Specizl Committee on Military Justice, Veterans of
Foreign Viars, has been referred to me together with & copy of
the latter's reply of October 7, 1948,

I am enclosing herewith the report of the VFIV Committee
on Court-Martial Reform which I believe has already come to your
attention, This report has been undzr study by our staff here
in Washington with the end in view of affixing such modification
as wauld be warranted by events of the lsst eightecn months,

As 3 result of this study it is our opinion that the
twenty points set out in the attzached report still represent
the position of the Veterans of Foreign ars with respeect to
military Jjustice,

Our organization has long urged the formulation of
a uniform cede of military justice a2pplicable to 211 branches
of the armed seérviccs, and we shall be pleased to lend our
support to such a2 code should one be submitted to the 8lst
Congress,

If there is any assistance that I may render in this
regard please do not hesitate calling on me at zny time,

Sincerely yours,

/s/ Oma2r B, Ketchum
OMAR B, KETCHUM, Directoer

OBK :JC' :ms
Enclosure




LEONARD M. WALLSTEIN, JR,
Counsellor at Law

233 Broadway, New York 7

October 1L, 19,8,

Prof., Edmund M. Norgan, Jr.
Chaiman, Committee on a Uniform Code

of Military Justice
Office of the Secretary of Defense
Washington, D.C.
My dear Professor Morgan:

I am forwarding under separate cover for

the use of your Committee five reprints of my article

"The Revision of the Arnmy Court-Martial System" which

appeared in L8 Columbia Law Review (March 1948).

I hope you will find them helpful.

Very truly yours,

/s/ Leonard M. Wallstein,

Copv of attachment referred to
in letter may be obtained from
Miss Carr, Room 3D-T45, Pentagon,
Ext. 6952,

uge3sTIBH




C WAR DEPARTMENT
0 War Department Special Staff S
P Office of the Executive for Reserve and ROTC Affairs
¥é Washington 25, D.G
CSRES 334 18 November 1948
. Mr. Bdmund M. Morgan, Jr., Chairman

Comrittee on Military Code of Uniform Justice
O0ffice of the Secretary of Defense

Room 3 E 733 Pentagon

Vashington 25, D.C.

Dear Mr. Morgan;:

»
The following comments regarding the proposed Code of Military
Justice now being drafted by your Committee are submitted in re-
sponse to your letter of 1 November 1948:
'
a. The code should apply with equal force to members
; of the Organized Reserve Corps serving on extended active duty in
g time of war or during a declared state of emergency as it applies

to members of the Regular Army.

b, Similarly, the code should apply to members of the

Organized Reserve Corps while serving on an active duty status un-
. der competent orders in time of peace.

c. The code should include the provisions of Title II,
Public Law 759 (80tn Congress).

Attention is specifically invited to the last sentence of Sec-—
tion 37 of the National Defense aAct of 1916 as amended, which reads
as follows:

"Members of the Officers Reserve Corps, while not

on active duty, shall not, by reason solely of their
appointments, orders, coumission or status as such,

or any duties or functions performed or pay or allow—
ances received as such, be held or deemed to be of-
ficers or euployces of the United States or persons
holding any office of trust or profit or discharging
any official function under or in connection with

any departument of the Government of the United States,!

The status of members of the Organized Reserve Corps, while not on
active duty, as defined above, should not be impaired in any wmanner

{ I o T = s Ao -1 P T r *
whatsogver by any provisions of the proposed Code of Military Justice,
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It is requested tkat this office be given the opportunity of
reviewing and commenting upon the proposed Code of Militery Justice
before it is submitted to the 8lst Congress.

Very truly yours,

S/ WENDELL WESTOVEZR

Wendell Westover
Brigadier General, GSC
Executive for Ressrve & ROTC Affairs
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Y 13 august 1948

Professor Edmund M. Morgan, Jr.,
Harvard Law School,
Cambrideze, Massachusetts.

Dear Profegsor Morgan:

For more than a year now I have been employinz every means of
persuasion upon the Judge advocates General of the several services, and
upori the legal staff of the Departnent of Defense, to institute the draft-
ing of a new code of military justice for the armed forces, symbolizing and
greatly furtherineg the gmposes of their real unification. It is thercfore
a great pleasure to observe in the public press that you have been named
Chairman of the Coumittee appointed for that nurpose. Please accept ny
congratulations and best wishes,

It is with some hesitation that I venture further to offer sug-
festions in the natter of the organization and content of such code, You
would probably prefer that I should make any suggestions I may have through
the Arny representative on your Coumittee, My persistence in pressing the
matter upon the aruy JaG Office has, however, rendered me officially sone-
what "persona non grata" with regard to the matter, I fear, for ny sugges—
tions have not been invited. I hope, therefore, you will permit me to

outline briefly to yourself ny idea of the gzeneral organization of such a
code, based upon ny keen interest in the matter, a great deal of practical
experience in the JAGD of the Regular Army, and comparative studies of the
codes of other countries, that I have nade,

You do not have to bz told, of course, that our present articles
of lar are basically a collection of criminal provisions—-much after the
order of the "Military Laws of Rufus" which I found to be the only Foman
code now extent--taken over virtually intact from colonial English law
and anended from time to time Ly Consress throuzh addition of a patch-work
of procedural .provisions inserted here and there, under half-nunbered
articles, or added to existing punitive articles. There appears to have
been no consideration at any tine of a completely new draft of the code
since the founding of the Govsrnment. One of the less gratifying features
of ny persistence with the JAGO has been, in fact, to stress the total
lack of scholarly research of any character in our Departnent as a basis
of any comprchensive new work, pointing out that Winthrop's "Military Law
and Precedents", the most recent and practically only work on pilitary law
of any worth that our Department has produced, was publighed in 1886-long
before the advent of not only radar anc the atomic bonb, but also of the
airplane or the battleship, or even the automovile. Our present systen
therefore belongs quite literally to the horse-and-busesy aze of massed
foot-soldiers armed with nugzzle-loading muskets!
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The point I wish to make here, as I am sure you understand, is
that the present isrticles of War and Articles for the Government of the
Havy cannot be "revised" and combined into a modern code with much more
success than could be expected, for exanple, from efforts to convert
Robert Fulton's steamboat into an aircraft carrier, * * ™ * ¥ % % % *
In addition to inserting the major provisions recommended by the Bar
Association as a result of experience in the recznt war, we were able to
remove the confusing half-numbered article 505 (which the Bar association
Conmittee had declared to be unintellizible), to transfer theé pre-trial
investization from the midst of punitive Article 70, and to make a few
other such improvements in the superstructure of our ancient vessel; but
the Robert Fulton fundamental design and ultinate capacity remain the
sames Neither I nor the Department can claim much credit for such super-
ficial improvenents.

%

On the positive side, I think the new code should be drafted in
as broad and general terms as will serve its purpose, leaving as many
details as possible —— which nay vary with circunstances -- to implementing
regulations of the several services, his will make for a maxinmum of
flexibility, within the broad linitations and requirements considered
essential by Congress as a natter of basic law, and it will dispel the
fears of the separate services that the combined code may impose upon
then all restrictions and requirenents which are properly applicable to
but one and which may therefore result in unnecessary and crippling
confusion to the others,

To promote the sane purposes of flexibility and reassurance to
the separate services, I believe the drafting of the code should be
broken down into more or less independent separable parts, which will
greatly assist in segregatirz non-controversial sections and their assigcn-
nent to sub-comnittees for the intensive researcn and study which they
require. The "Punitive articles" are a zood example; and these nay be
further divided into "Ordinary Crimes" and "Military Offenses". Both
need extensive work, Use should be made of the modern criminal codes
of states, such as Louisiana, for exemple, and military offenses should
be re-defined and modernized. Criteria for maximun punishments should
be indicated, for war ancd for peacetime, in anG out of combat or other
" cmergency" areas,

Another, project for separate study and trial-draftines is the
definition of military jurisdiction, rules for the exsrcise of concurrent
military and civil jurisdiction, and what I should call "auxiliary"
civil (Federal) jurisdiction in the case of soldiers who comuitted murder
in Germany, for example, and throush sone means were discharged from the
service before apprehension ( and who therefore literally "zet away with
murder" under the present state of the law), and to provide for Federal
prosecytion of civil offenders against the military service as now pro-
vided in effect by A.W. 117, This definition of military jurisdiction
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should probably be the initial section of the new code. It presents little
controversy between the services, but would require necessary

ground for
representation of the civil viewpoint to prevent inproper encroachment
of military jurisdiction upon civil likerties, while still providing the
military with means of emergency contrcl of civilians--for exanmple,

workmen accompanying the forces in foreign countries in time of war.

I believe the exercige of military jurisdiction should be treated
under two distinct headings: (1) as a purely disciplinary prerosative of
nilitary condanders, which is essentially the coercitio or imperium exer-
cised by by ancient Koman ragistrates and military coumanders, and (2) as
nilitary justice adninistered through courts—-martial., The confusion between
these two means of the exercise of military jurisdicition is the underlying
cause of much of the criticism of the administration of military justice
in the Army. The plain fact is that an Army commander has practically no
purely disciplinary authority over his command, and nas therefore often
sought to clothe his disciplinary actions with the appearance of legality
through virtually directing the courts what to do. Navy commanders have
more Gisciplinary authority, which may account for the absencs of criti-
cism of the Navy in that regard, In any event, I believe reasonable maxi-
nun purely disciplinary punishments should be set by law, subject to in-—
plenentation through the assigmnent by executive and nilitary orders of
linitations to be observed (within the limitations set by Congress) down
the chain of nilitary command, varying in accordance with requirements
of the particular service and situation.

The orsanization of trial and appellate courts and their operation
will be made much easier, I believe, if the field of "ecriminology" in the
services can be reasonable separated from the field of "disciplinary cor-
rectives'", and the legael departments given jurisdiction over the "criminals!
sopewhat corresponding to the jurisdiction of the Medical Departments over
the "sick", I would sugzest that inferior courts be considered discipli-
nary in character and operate under "comuand" jurisdiction as they do now:
but that ceneral courts operate under the com,lete control of the lezal
corps, with provision, however, that combat comianders should bave con-
siderably increased disciplirary authority, This could be accomplished
Uy giving inferior courts greatly increased powers of punishment, subject
to supervision by higher conuanders, in combat zones and with 'regard to
combat offenses that require imnediate suppression,

I do not wish unreasonably¥ to burden you with further details
of ry ideas unless you should whish then, I inclose, however, a preliz-
inary draft of a part of ny conception of "Military Jurisdiction" in the
definition stage, as illustrative of what I have in nind.

While I should be very happy to be on any possible service to you
in this project, I must agk, since I amn in active military service and
have no official authority to advise in this matter, that ny sugesestions
be considered as privately made to yourself, and not connected with my
name in any consideration which they may receive by your Comnittee.

me (Srihhdd




MILITARY JURISDICTION

1. Sources.--Military jurisdiction shall be exercised by the
President as Comniander-in-Chief of the armed forces anc his suborcinate
comnanders as an inherent prerogative of military command, subject to
these articles and to the conmon law and custom of war,

2. Bagis.—Military jurisdiction shall be based upon the personal
status of persons herein defined as subject thercto, without regard to
national boundaries or other considerations of physical location; but
persons subject to such jurisdiction :must be physically present under
the command, custody or contrnl of ths commander exercisine it.

3. Persons Subject to.--The following classes of persons shall be
subject to military jurisdiction:

a. FPersons leszally enrolled in or serving in or with the armed
forces and subject to the comnmand of the President;

b. Persons accompanying cr serving in or with the armed forces
(1) outside the United States or
(2) 1in the field or at sea in tine of wars

such persons to include but mot to be linited to persons voluntarily
acconpanying the forces, or serving with or nsar the same under contract
with the United States or its azencies or with contractors or subcontract-
ors in the service of the United States or its agencies, and persons other-—
wise found within any area under the territorial jurisdiction of a nilitary
commander of the United States;

¢, Persons lawfully held in military custody, including prison-
ers of war, nilitory conviets, persons held in tenperary protective or
preventive custody, and persons subject to punishment under the laws of
war for offenses committed before or after being taken into custoly;

d. Patients and inmates of hospitals and other institutions
operated and adninistered by the arned forces;

e, ZIEnemy and other civil populations over which nilitary govern-
ment or temporary military control has been established, subject to the
laws of war, statutes of the United States, and the orders of the Presi-
dent;

f, Persons who expressly consent thereto,

4, Concurrent Jurisdictions.——Militory jurisdiction shall not
exclude concurrcent civil jurisdiction of the United States or of any
State. When two or more jurisdictions attach, custody of the accused
shall determine the richt of priority to proceed, subject to the rules
set out followins, and to eny agreenent between the authorities con-
cerned not inconsistent with such rules:
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&. 'hen, in tine of peace, civilian victins or vital inter-
ests of the civilian community are involved, noilitary jurisdiction
should defer to civil jurisdiction; and, conversely, in tine of war,
or when only nilitary victins and military interests are involved,
civil jurisdiction should defer to the military: but in case of
conflicting interests any case may be disposed of by agreenent,

V. Except for espionage or other offeomses punishable under
the laws of war, no person shall be punished throuzh the exercise of
military jurisdiction for any offense comuitted before he becane
subject thoreto; out any such person will, in tine of peace, be surren-
dered upon request to the ap .ropriate authorities of the civil juris-
diction concerned, if mot held by amilitory authority for prosecution
uoon a sericus nffense, anC he mey in any event be so surrendered,
in the discretion of the military authorities.

c. HMenbers of the armed forces on inactive or retired status
shall be subject to the exereise of military jurisciction only with
regard to offenscs committed while on active duty, or while in uniforn,
and nay be ordered upon active duty for the exercise »f such jurisdic-
ticon,

5., Auxiliary Jurisdiction of Feleral District Courts.—--Upon
request by any zencral or flag officer, or the couuan.ins officer of
any cetached nilitary unit, vessel, or installation, the local public
presecutor of the Unitel States will assurie responsibility for the
prosecution of any persrm not subject to milisary jurisdiction who
has coamitted a serious offense while subject thercto, or who has
cornitted a serious offense against any psrson in the nilitary service;
and any district court of the United States shall have jurisdiction to
hear and determine such a prosecution for violation of nilitary law
while the accused was subject thereto, or for violation of the crininal
laws of the United States, without regard to territorisl limitations
therein contained, ir the case of an offense against any menber of the
armed forces or any person subject to military jurisciction,

6, Linitations.——a, Tii:e within which Trial Must Bezin.—
Except for mutiny or purder or, in tine of war, descrtion or any case
in which the Presidert shall deter.iine that considerations of natignal
security regqure further postponement of the trial, no person subjsct
to nilitary jurisdiction shall be tried by court-martial for any
offensc committed more than two years tefore his arraignaent, exclu-
sive however of any tiue when accused was not aunenable to nmilitary
Justice because ir the custody of civil avthorities, ~r by reasocon
of other manifcst impedinent; but upon prosecution for any such
excepted offense, accused nay be found guilty of and punished for
any lesser included cffense,

b. Nunber of Trials.—-No person subject to nmilitary juris-
Giction shall be tried by court-naortial for any cffenmse for which he
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has been fornerly tried and acquitted, or formerly arraigned and
evidence taken by another ecnurt-nmartial or Ly ary other court of
the United States or of any state, uniess by agreement with accused,
or unloss the conpletiom of the former trial was prevented by nili-
tary necessity and the subsequent trial resumed with the least prac-
ticable delay; but in any case in wvhich an eccused persom has been
found guilty and ssntence adjudged, 2 new trial nay be ordered,
either before or within nne year after the sentence has been finally
approved; provided, however, that upon such new trial the sentence
finally approved shall not Ue nore severc than any sentence thereto-
fore approved uypon conviction of the same offense,




30 august 1848

Professor Edound Morris Morgan
Harvard Law Schnol
Cambridsze, liassachusetts

Dear Professor liorzan:

Unier date nf 23 sugust 1848 an article appearcd in the
Stars and Stripes statine you wers to heal a connittee to codify
and equalize nilitary law. an attorney anc a menber of the Officers
Reserve Corus for several years past, and recently having 'conpleted
aprroximately a year and a half service as law menmbor on a General
Court Martial as a wenver of the Judze advocate General's Depart—
ment, I have formulated certain ideas for reform of the procedure
in General Courts which I am convinced would be definite inprove-
ments in the systeo of military justice. 1 set these forth
sinply, without argument, well realizing vour committee could well

ate any argunments I niisht present,

It has been my exporience t ) cu 1 of havinz a
"law member" and a "president," cach exercising in the sane court
Judicial functions, the deuarcation line between which is seldon,

if evaer, clearly understood, even assuning that they are clearly
defined in the manual (which scems doubtful), is entircly unsatis-
factory, is cumbersomc, and fregquently results in a travesty of
Justice. In ny considered opinion the law nenber and the president
shoulcd ¥c one and.the same person at all times, a person lcarned and
experienced in law, It has been my expericnce that the president

is always from some branch of servics other than the leoesal branch,
has other things on his mind, other duties to perform, and has had
little or no experierce in legal procedures. He has perhaps "sath
on a court before, but ~ermrrally in the distant past. In any covent,
being the senior officer and president, he presunes to take charge
and blunders his way along, usually needins to be promnptesd by

law neaber as to his next move, However, frecuertly he sets out on

his own, and, not knowinz the judicial jrocedurss, much lcss the

rules of evidence, proceeds tn dictate what should be dome and how

it shruld be dorne, The situation is couparacle to that of any layman
being placed in any position of authority, surrounded Uy technical
consilerations which he knows not of and feelingz callad upon tn take

a dictatorial attitude., If the president rust listen for the promptings
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of tho law nenber there is no mesd for his being present as president,
If he scts out in a dictatorial policy of his own, the adninistration
of justice is a mockery, and, likewise, better he be not there., He is
in a sonior nositiom of authority on the court, but contributes little
to officicncy in the conduct of the trial or the adninistration of
justice, On the contrary, he usuclly causcs distress to the trial
judee advocate, the defense counsel, and the lav nenber, those charged
with the peorfornance of legal duties. The president and law nender
arc usually scparatc individuals because rez@ations (rescribve that
the hichest ronkingz neiber on the court shall be the president, and
the law nerber is usually nnt the ranking nmenter. The ranking officer
therefore becores president rezardless of his knowlelge, or lack of
knovledse, of law and judicial procedures.

So now for the remedy. at no ti.e since oy first association
with the arnmy ncserve some twenty-five ye=ars azo or during my approxi-
natzly ton years on active duty have I ever observed an occasion where
a nonber of the Jud~e advocate's Derartaent was callecd upon to cxercise
a comnand function. 3By nature of his cuties, he is purely a staff
officer. 1My, then,-should a Judge Advocate have rank] He is in no
nore need of rank tham a Chaplain, The designation "Judge advocatel
should be sufficient tn satisfy the requirescnts of dimmity and pride,
It should be not necessary thot he be captain or colomel. Of course,
among the group seniority benefits should prevail, such as salary
based on length of service, etc, 3ut rank he needs not. ZIor does
he need to wear assimilated rank on his shoulders. Why chaplains are
still pormitted to do so is still not understood by ne.

4L

So, havinz disposed of the inflexibility and traditional pre-
cedence of rank, therc is mothing tn prevent an enactnent to prescribe
that the president of a gensral court shall be a member of the Judge
Advocate General's Department, thus to insure that established legal
orocedures be followed and dignity comuensurate with the requirencnts
of the proper administration of Military Justice prevail, - I fecl
that what I have stated applies equally to the efficient adainistratiom
of justice in the Wavy and Alr Force,

~ Mome  Wethusld —




Albany Law School
albany, Wew York
7 Decenber 1848
My doar Mr. President:
According to the newspapers, you are about to sign a document
which will permit enlisted men to aid in a court partial trial,
This, Sir, is not correcting the faults of the courts martia
systen. For enlisted nen are as corruptable as officers and are
an easier target for duress from high grade officers than are junicr

of ficers. The fault, I feel, Sir, is in the gualifications of sitting

as judees of a military trial,

I should like to suggest that:

1) Only sen who have passed a state bar exon and are qualified
to practice before a federal court be pernitted to sit as a judge in
a nilitary trial,

2) That these qualified men be responsible to no onme but their

branch of service headquarters in Washinzton,

3) That these men nove from post to post as does a circuit judge,

4) That these men try all cases and all grades of courts martial
in which a soldier may be punished,

5) That these mon wear robes (which would separate then fronm any
specific synmpathy within the trial) and that the kules of Proceedure
be revamped, ziving the military trial the dignity and justice found
in our State and Federal courts.

6) That for findings of fact, a jury be enpanclled from anong
the soldiers of a post foreign to the locus of the trial.

These, sir, are oercly suscestions hastily drawn for your con-

sideration, I feel that I &1 somewhat qualificd to offer then because;




1) I wasan enlisted infantrynan, 2) an infantry officer, 3) punished

by Company Punishment 6 times as an enlisted man and 2 tines as an

officer, 4) I am mow a law student,

Pernitting enlisted non to sit among the panel of judszes of a
courts martial is very zood politically to insure nore enlistnents
but theré is real need of justice in our systen of military trials,
As honest and well meaning as any soldier, officer or EM, night be
who is chosen to pass judgement at a military trial, a lack of a

lezal background will result in a niscarriage of justice,’

Very truly yours,

Ernest J. \olfe, Jr.
ERSEST J. JOLFE, JR.

P.S. (To the clerk who bothers to read this letter) Please sece that
the president zets at least an inklins of the nmaterial in this letter.

It was plenty toush to see ny buldies "railroaded" on courts martial,
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