/

L AN AP

JAG:NLM:KH:ate 4 January 1949

MEMORANDUM FOR COLONEL CURRY !

Subject: AW 107, 108 and 109, comparison with current naval
law, regulations and practice.

143 There is a difference in form between AW 107-109 and naval
law in that the Articles for the Government of the Navy do not
contain comparable provisions.”

2. AW 107.

(a) Statutory naval provisions comparable to AW 107 are
34 USC 183 and 183a.

(b) In substance, Army and naval provislons conform to
each other in that enlisted personnel in both services are
compelled to make good time lost 1n excess of one day through
injury or disease the result of their own misconduct or through
intemperate use of drugs or alcoholic liquor. Army and naval
provisions, however, differ substantially in regard to time
lost by enlisted personnel in excess of one day through un-
authorized® absence or confinement under sentence or while
awaiting trial and disposition of the case if trial results
in conviction; in the Army, soldlers are compelled to make
good the time so lost, while in the Navy, enlisted personnel,
upon their own application only, may be permitted to make good
the timeé so lost.

(¢c) The comparable provisions read as follows:

AW 107. "Solders to Make Good Time Lost.--Every soldier who
in an existing or subsequent enlistment deserts the
service of the United States, or without proper author-
ity absents himself from his organization, statlon, or
duty for more than one day, or who 1s confined for more
than one day under sentence, or while awaiting trial
and disposition of his case, if the trial results in
conviction, or through the intemperate use of drugs or
alcoholic liquor, or through disease or injury the
reault of his own misconduct, renders himself unable
for more than one day to perform duty, shall be liable
to serve, after his return to a full duty status, for
such period as shall, with the time he may have served
prior to such desertion, unauthorized absence, confine-
ment or inability to perform duty, amount to the full

_term of that part of his enlistment period which he 1s
required to serve with his organization before belng
furloughed to the Army reserve."

¥ CoAW 107, 108, and 109 refer to a memorandum from the Statutory
Reuvsion Group of the Office of the Army Comptroller to the Judge
Advocate General of the Army of 6 August 1948 (letter CSACM-L) in-
dicating that AW 107-109 might be eliminated from the code of
military justice and placed elsewhere in the United States Code.
For & slight modification of par, 1, see, post, par. 4b, page 1Q.




3) USC 183. "Term as affected by absence from duty on account
of sickness resulting from misconduct.=--An enlistment
in the Navy or Marine Coprs shall not be regarded as
complete until the enlisted man shall have made good
any time in excess of one day lost on account of injury,
sickness, or disease resulting from hls own lntemperate
use of drugs or alcocholic liquors, or other misconduct.
(Aug. 29, 1916, ch, 417, 39 Stat. 580; July 1, 1918, ch,
114, 40 Stat. T1T.)"

34 USC 18%a. "Term as affected by unauthorized absence from
duty or by confinement under sentence or pending trial,
--Every enlisted man in the naval service who, without
proper authority, absents himself from his ship, statlon,
or duty for more than one day, or who is confined for
more than one day under sentence, or while awalting
trial and disposition of his case, if the trial results
in conviction, may be permitted to serve, after his
return to a full-duty status, for such period as shall,
with the time he may have served prior to such unauthor-
ized absence or confinement, amount to the full term
gf h%f enlistment. (May 21, 1928, ch. 650, 45 Stat.

2o,

(d) Art. C-10304(k4) BuPers Manual 1948 explains the policy
underlying, and application of, 34 USC 183a as follows:

"% % % The application of this law permlts person-
nel to make good such absences from duty during the
current enlistment in order to receive, upon subsequent
enlistment within 3 months after discharge, the reenlist-
ment allowance to which they would have been entitled
had such time not been lost. See reenlistment allowance,
article C-1407. * * * gnlisted personnel * * * shall
make official application to their commanding officer
for this privilege, * * *, The commanding officer's
sction on the request shall be final unless there are
unusual circumstances attendant which would justify
referring the application to the Bureau. * * * When
enlisted personnel make such application * * * and
application is approved, they will be entitled, on
subsequent enlistment within three months of date of
discharge, to reenlistment allowance based on the full
term of the enlistment from which discharged. Further-
more, such persons will be entitled to the reenlistment
allowance even though they may be discharged within
three months of date of expiration o enllistment as
extended by adding the time loet to such enlistment
or extension of enlistment.."




(e) The following is an excerpt from & pertinent table in
Art. C-7817 BuPers Menucl 1948, "furnished as & handy reference":
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(f) The following are comparable detalls of scope and
application of AW 107 and 34 USC 183-183a:

(1) As far as AW 107 and 34 USC 183 refer to miscon-
duct, this includes misconduct prior to enlistment; the decis-
ive question is whether time in excess of one dey 1s lost
during the enlistment. Cf. Dig. JAG Army 1912-1940, p. 376,
sec . 465(4); General Snedeker, Misconduct and Line of Duty
(Revised), p. 14, fn. 175.

(2) The Act of 27 September 1944 (ch. 426, 58 Stat.
752) specifically provides that venereal disease shall not be
presumed to be due to wilful misconduct if the person in serv-
ice complies with the Army or Navy regulations requiring him

to report and receive treatment for such dlsease¢. Cf. Navy

* The interpretation of 34 USC 183 to the effect that making
good time lost by misconduct 1s optional in case of minorlity
enlistment deviatas from OM0O 2«1930, 19 (with further refarencsa, )
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Department General Order 225; CMO 6-1946, 221; also 2-1945,
63, and 2-1947, 44.

(3) Neither AW 107 nor 34 USC (183-)183a refers ex-
pressly to confinement by civil authorities; the application
in BuPers Manual of the rule of 34 USC 183%a to civl confine-
ment (c¢cf., ante, p. 3, par. (e)) conforms to similar Army
practice; cf. Dig. JAG Army 1912-1940, p. 376, sec. 465(3):

"The question whether a soldier released
by civil authorities without trial is legally
liable te make up time lost by his arrest
and detention depends upon the cause of such
arrest and detention. If a result of his own
misbehavior or misconduct he must make up time
so lost under A.W. 107; if not, there exists
no such liability."

There is, of course, the difference that additional service is
compulsory under AW 107 while it is optional under 34 USC 133%a
and depends upom retention of the man 1in the service.

: (4) There is a difference between AW 107 and 34 USC
13%a in that the former mentions desertion as well as unauthor-
ized absence while the latter mentions, in this connection, un-
authorized absence only. This difference is probably linked to
the other, more basic, difference between the two provisions,
AW 107 providing for compulsory additional service while 34 USC
133a provides for additional service only upon application by
the enlisted man and only upon approval of the application by
the commanding officer (or BuPers). The approval of the appli-
cation depends probably upon the question whether the applicant
can be recommended for reenlistment; cf. Art. C-7821(18) BuPers
Manual 1943.

(5) A discharge issued a soldier by competent author-
ity constitutes a waiver by the Government of his liability,
under AW 107, for further service by way of compensation for
time lost; Dig. JAG Army 1912-1940, p. 377, sec, 465(6), and
(1946) 5 Bull. JAG Army, p. 93. Art. c-10304(5)(b) BuPers Manual
1948 declares that the extension of enlistment for time lost by
misconduct (34 USC 183) is automatic, except that personnel if
found not physically fit for service or reenlistment by a board
of medical survey should be discharged, type and character of
discharge based upon consideration Af their medical and service
records., Cf. also (1943) 2 Bull. JAG Army 429 and CMO 1-1940,
68, for situations in which enlisted personnel who had ho make
good time Last were pat in a full-duty status.




(6) The Department of the Army regards a soldier as
being compelled to meke good the time lost by unauthorized ab-
sence (or desertion) although prosecution and punishment may
be barred by the statute of limitations; Dig. JAG Army 1912-1940,
p. 376, sec. 465(2); 1 Bull. JAG Army, p. 27. (1942).

(7) It may be observed that, prior to the enactment
of 34 USC 183a, the Attorney General held, im 1922, in regard
to a deserter from the naval service

"that the period of desertion must be deducted
from the contract period of enlistment, and the
latter accordingly extended until the enlisted
man has fully served the term for which he con-
racted, The provisions to that effect which
have for a long time been a part of the Articles
of War (see e.g., section 1342, Revised Statutes,
Article 43; Act of August 29, 1916, c. 418, sec.
3, Article 107, 39 Stat. 6675 are merely declara-
tory of general principles and the common mill-
tary law." (33 Op. Atty. Gen. 121, 128.)

The syllabus of this part of the Attorney General's opinion in
CMO 4-1922, 11, reads as follows: {

"The period of desertion must be deducted
from the contract period of enlistment and the
latter extended (if desired by the Navy Depart-
ment) until the enlisted man has fully served
the term for which he contracted."

This view, however, was apparently overruled by CMO 5-1925, 16
(sbout three years prior to emactment of 34 USC 183a):

"Held: The conclusion supported by law and
precedents seems to be that all enlisted men
regardless of the term for which enlisted are
required to make up the time lost by absence
on account of 'injury, sickness, or disease!
resulting from their own misconduct, and that
no enlisted man of the Navy or Marine Corps
may be required to make up any time otherwise
lost (J.A.G. Memo: April 17, 1925)."

3. . AW 108.%.

¥ "irficle of Waer 108, relating to separation of soldiers from the
service, 1s changed in terminology to eliminate some archaic pro-
visions and to conform to the method of prescribing the menner and
type of discharge which is now followed and has been followed foux
many years, * % %

" % % I may say, also, the changes in article 108 expressly
authorize the bad conduct discharge by a special court martial.
Without the change, the special court martial would be prohibited
from edjudging the discharge in any form," (General Hoover, Sub-
committee Hearings on H.R. 2575 (No. 125), p. 213k.)
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(a) There 1s no statutory naval provision similar to that
part of AW 108 which prescribes that

. "Ne enlisted person, lawfully inducted into the
military service of the United States, shall be
discharged from said service without a certifi-
cate of discharge * * *"

> although there are statutory and regulative provisions which, in
effect, amount to the same. Cf. 33 Op. Atty. Gen. 121, 129:

"It is true thet the Articles of War (e.g., Act
% of August 29, 1916, c. 418, sec. 3, article 108,
39 Stat. 668) require a formal certificate of
discharge in the case of an enlisted man in the
- Army, while there does not seem to be any such
provision relative to the Navy (although such a
€ method of evidencing the discharge would probably
be adopted, without statutory requirements, from
reasons of administrative convenience."

In line with this opinion, sec. 334 NC&B provides:

enlisted men ordinarily ends when they become
regularly separated from the service by * * *
discharge. * * * The mere expiration of the
period of enlistment of an enllisted man, without
the concurrence of any other circumstance what-
soever, does not operate to dissolve hls status
» and does not of itself relieve him of liability
to military law for offenses committed during
the period of enlistment. Discharge by expira-
< tion of enlistment does not take effect notwith-
standing delivery of the discharge certificate,
- until midnight of the last day of service. Dis-
charge at any other time or for any other cause
“ takes effect on delivery of the certificate.”

. "The jurisdiction of courts martial over * * *

Besides, there is a statutory provision (38 USC 6934,
- enacted in 1944 and amended 1n 1945) which epplies, to all armed
forces, the rule stated in the first part of AW 103:

3 "No person shall be discharged or released

= from active duty in the armed forces until his
certificate of discharge or release from active
duty and final pay, or a substantial portion
thereof, are ready for delivery to him or to
his next of kin or 183‘&] ropresentative; * 4 » W




Statutory naval references to discharge certificates
are:

34 USC 193 The Secretary of the Navy prescribes the form of
honorable discharge.

34 USC 194 . "1Honorable discharge! as a testimonial of fidel-
ity and obedience" to be granted by commanding officer
of a vessel.

34 USC 205-206 Certificates of honorable discharge to be granted
to persons who were discharged for fraudulent enlist-
ment because of misrepresentation of age or minority
during Spanish-American War or World Wer I.

34 USC 597 The Secretary of the Navy is authorized and directed
to issue discharge certificates in the true names of
persons who served under assumed names and were honor-
ably discharged.

34 USC 598 The Secretary of the Navy is authorized to issue
duplicate of lost or destroyed certificate of dis-
charge.

BuPers Manual 1948 provisions relating to certificates
of discharge are Articles C-10501 et seq., H-6208.

(b) There is no statutory naval provision similar to that
part of AW 108 which provides that

"no enlisted person shall be discharged from said
service before his term of service has expired,
except in the manner prescribed by the Secretary

of the Army, or by sentence of & general or special
court martial."

But there are several statutory and regulative naval provisions
which, in effect, although with certain modifications, amount
to the same:*

*  There was a substantial difference between old AW 108 and
naval law in that the only discharge by court martial which

AW 108 authorized was a (dishonorable) discharge by general court
martial while naval law suthorized, in addition, a (bad conduct)
dlscharge by (general or) summary court martial; AGN 30, 35.
After AW 12, 13, and 104 have been amended by P., L. 759, Army

law conforms to naval law.




10 UsSC 651 Purchase of discharge

10 USC 652 Discharge on account of
dependent relations

10 UsSC 653, Discharge of minors, etc. 202, 203,
653%a, 654b, 206, 900a
655; 50 App.

USC 1531

10 USC 656 Discharge of disabled
men

Discharge within three
montas of expira-

tion of tewrn

PP, BECD. aand discharge 197, 197a
for tne good of the
service, payment of
$25 to men so dis-
charged

(50App.USC 732) Discharge within 6 mos. 34 USC 186
after end of war

Sec. 4(b),Selec~- Discharge of inducted Sec. 4(b), Selec-
tive Bervice persons in accordance tive Service
Act of 1943 with standards and Act of 1948 (cf.
procedures prescribed N.D.Bull.l0/31/48,
by Secretary of Defense ps 18:)

(38 USC 693h) (Review of discharges (38 USC 693h)

{¢xzept discharges by
GCM) by board of re-
vicw, discherges and
dismissals., %Cf. also
5 USC 191a.))

AW 108 may cause the impression that the only cases in which
a soldier may be discharged before his term of service has expired
are those prescribed by the Secretary of the Army and those in
which 2 court martial adjudges a dlscharge. There are, however,
as Toregoing list shows, some statutory provisions for discharge
of soldiers prior to explration of enlistment.

A preovision of Navy Regulations 1920 comparable to the seconc
axt of AW 108 is Article 1686 (cf. Art. 1279, Nevy Rognlntions

: A
i s L

* ©f. Art. C-10307(3), BuPers Monual 1948.
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The statutory basis of Art. 1686, Navy Regulations 1920, is
34 USC 591, i.e., Sec. 1547 Revised Statutes. The provisions of
the Army Regulations dealing with discharges are based upon 10
USC 16 (Patterson v. Lamb, 1947, 329 US 539, 542; cf. also Davis
v. Woodring, C.A. D.C., 1940, 111 F.2d 523, 524). AW 108 could
be cited as an additional stetutory basis of regulations issued
by the Secretary of the Army and cdealing with discharges. It may
be observed that AW 108 has been referred to as basis of the view
that administrative discharges are not subject to review by civil
courts; cf. Nordmann v. Woodring, 28 F.Supp. 573 (1939, D.C.
Oklahome) and cases just cited; the Supreme Court, in Patterson v.
Lamb, mentioned the question, but did not determine 1it.

In addition, there are numerous provisions dealing with dis-
charge in Parts C and H, BuPers Manual 1948 (cf. id., p. 411,
heading "Separation").

te) TI% appears that AW 108, at the beginning, uses the words
"ehlisted" and "inducted" as synonyms although there is a dif-
ference between induction and enlistment. According to CMO 1-1944,
105, the case of Billings v. Truesdell, 1944, 321 US 542, caused
changes in induction procedure so that induction can be completed
without administration of oath (see, post, par. La).

4. AW 109,

(a) A statutory naval provision comparable to the first
sentence of AW 109 is 34 USC 593, reading as follows:

"Ooath of allegiance.--The oath of alleglance
now provided for the officers and men of the Army
and Merine Corps shall be administered hereafter
to the officers and men of the Navy. )SMar. s

1899, c. 413, sec. 25, 30 Stat. 1009. Cf. LRNA
1945, p. 852; the provision concerning the oaths
to be taken by officers and enlisted men of the
Marine Corps 1is sec. 1609 Revised Statutes, 34

. USC 694; LRNA 1945, p. 428,

Cf. also 5 USC 16 relating to the oath of
office in the civil, military, or naval service.

The oaths of allegiance upon enlistment in the Army,
Navy, Marine Corps or Coast Guard are identical except for thelr
concluding portions* and read as follows:

* and except for the following details:

(1) the Navy and Coast Guard ocaths contain an
the words "that I will serve * * *";

(2) the Navy and Coast Guard oaths use commas in lieu of senmd
colions after "United States of America" and after "whomsoevel

(3) the Marine Corps oath does not covtain the nome of the
person, at.+the hegiuning, after L5 e

.G &

"and" preceding




& , do solemnly swear (or

3

affirm)”that I will bear true faith &and allegi-
ance to the United States of America; that I
will serve them honestly and faithfully against
all their ensmies whomsoever; and that I will
obey the ordcrs of wvhe President of the Unlted
States and the orders of the officers appointed
over me

(Are:) |

according to the rules and Articles of War.'
(Navy:)

accoraing to the rules and articles for the

overnment of the Navy." -

Marine Corps:)

according to the Rules and Articles for the
Government of the Army, Navy, and Marine

Corps of the United States.'

(Coast Guard:)

according to the laws of the Unlted States

and the regulations governing the Coast
Guard."

QThe Army oath appears in AW 1:09; the Navy oath appears in the
"Shipping Articles” QNavPers 603, Rev. 12-44); the Marine Corps
oath apvears in the "Enlistment-Induction Contract and Record
(NavMC 118(2)-PD)} the Coast Guard oath appears in the "Enlist-
ment Contract" (NCG 2500, Rev. June, 1942). It may be observed,
in this connection, that the Marine Corps form, just mentioned,
conta%ns the oath twice, once for induction and once for enlist-
ment.

(b) A statutory naval provision comparable to the second
sentence of AW 109 is AGN 69, authorizing recruiting officers
to administer oaths. Cf. also Art. 1682, Navy Regulations 1920,
(deleted in Navy Regulations 1948) providing that the recrulting
officer shall, on enlisting a person, administer to him the
oath of allegiance if authorized by law to do so, (According
to telephone information received from the Recruiting Division,
Bureau of Naval Personnel, it 1s expected that & new naval
recruiting manual will be issued at or after 1 February 1949.)

Very respectfully,

K. an(,f.t ?'Lr"- -

K . HALLGARTEN
Lieutenant, USNR




,//_,;‘ . /é/&éz R W
NAVY DEPARTMENT

Office of the Judge Advocate General REC'D _

7 January 1949

MEMORANDUM TO MR. LARKIN:

Subject: Proposed legislation "To authorize commissioned
officers of the Army, Navy, Air Force and Marine
Corps, including the reserve components thereof,
to administer the oath required by Section 1757,
Revised Statutes, and for other purposes,"

Reference: (a) Discussion with Col, Dinsmore 6 January 1949
re bill authorizing all commissioned officers
to administer oaths to appointee.

Enclosures: (a4) Copy of undated letter 'SecNav to Speeker, House
of Representatives.
(B) Copy of bill,

1, The enclosures are furnished to complete your files
on UCMJ.

' J. E. CURRY
Colonel, USHC




THE SECRETARY OF THE NAVY
JaG:LC:JB:al WsSHINGTON

The Honorable,
The Speaker of the

House of Representatives,
Washington, D. C.

My dear lMr. Speaker:

There is transmitted: herewith a draft of
proposed legislation "To authorize commissioned
officere of the srmy, Navy, Air Force and Marine
Corps. including the reserve componeints thereof,
to administer the oath required by Section 1767,
Revised Statutes, and for other purposes.”

The purpose of Section 1 of the proposed
bill is to authorize any commissioned officer of
the army, Navy, Air Force, and Marine Corps, in-
cluding the reserve components thereof, to admin-
ister the oath required by Section 1757, Reviged
Statutes, in conaechlieun with the appointment of
any person to conmiscioned officer grade in a
regular or reserve component of any of the afore-
said services, Section 2 provides that each of-
ficer of the Navy and Merine Corps shall be pre-
sumed to have accepted a promotion to & higher
grade from the date of avpointment thereto unless
such promotion is expressly declined by the offi-
cer concerned. In addition, this Section provides
that officers who have subscribed to the oath con-
tained in Section 1757, Revised Statutes, shall
not be required to renew said oath or to take a
new oath upon promotion to a higher grede if they
have been on continuous active duty.

The Navy Department frequently receives
the oath of office of a»pointees to officer
grades in the Navy and Naval Reserve which have
been subscribed and sworn to before officers of
the srmy and sir Force, There is no authority
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for this practice, and it is necessary to return the
oaths to the appointecs in order that they can be
subscribed and sworn to before a person having general
authority to administer oaths,

Under srticle 114 of the articles of War (10
U.S.C, 1586), certain designated ofricers of the army
are authorized to administer oaths '"for the pupposes
of the administration of military Jjustice and for
other purposes of military administration", The Comp-
troller General has held that this authority does not
extend to non-military activities (10 Comp. Gen, 357).
Article 69 of the articles for the Government of the
Navy (34 U.s.C. 1200, art, 69), authorizes certain
designated officers of the Navy and Marine Corps to
administer oaths "for the purposcs of the administra-—
tion of naval justice and for other purposes of naval
administration", This authority has also been held by
the Comptroller General to extend only to matters of
nav?l justice and naval administration (12 Com. Gen.
489),

In addition to the foregoing, the act of spril
25, 1935 (49 stat. 161), authorizes certain designated
officers of the Navy and Marine Corps to administer
oaths in places beyond the continental limits of the
United States, and under the Act of april 9, 1943 (57
Stat, 58), various Naval and Marine Corps officers are
authorized to administer oaths within the United States
during time of war or national emergency., There is no
peacetime authority whereby a commissioned officer of
one of the Departments of the National Military Estab=
lishment, within the continental limits of the United
States, may administer the oath of office to a person
appointed to commissioned officer grade in & component
of any other of the scid Departments, Section 1 of the
proposed bill would provide such authority and is con-
sidered very desirablc cspecially in view of the current
coordination of activities of the Departments of the
National Military Establishment,

Section 2 of the proposed bill would be appli-
cable only to officcrs of the Navy and Marine Corps,
ineluding the recerve components therwof., The Act of
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October 14, 1942 (56 Stat, 787), contains authority
with respect to officers of the Army of the United
States which is substenticlly similar to the author-
ity contained in Section 2 of the proposed bill.

The Navy Department has been designated by
the Office of the Secretary of Defense to sponsor
this proposal on behalf of the National Military
Estobiishment and accordingly recommonds its enact—
ment

This report has been coordinated. within the
National Military Zstablishment in accordance with
procedures prescribed by the Secretary of Defense.,-

Enactment of the proposed legislation would
not result in any cost to the Government,

Lt., Cdr, J. Boyle
Extension 2532, Rm., 2324
Office of Legislative Counsel
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To authorize commissioned officers of the army, Navy,
air Force, and dMerine Corps, including the reserve
comnonents thercof, to administer the oath required
by Section 1757, Revised Statutes, and for other
purposes.

Be it enacted by the Senate and House of Repre-

sentatives of the United States of america in Congress

ogsembled, That any commissioned officer of any compo-
nent of the army of the United States (including commis-—
sioned officers of the National Guard of the United
States), the United States Navy and Marine Corps (in-
cluding the reserve components thereof), and the United

States air Force (including the Reserve Components there-

of), whether or not on active cduty, 1s hereby authorized

to administer the oath required by Section 1757, Revised
Statutes, incident to the apnointment of any verson %o
commissioned officer grade in any comoyonent of any of
the aforesaid services, or any other oath required Dby
low in conneétion with apnointment to such commissinned
officer grade.

SEC. 2. Each officer of the United States Navy
and Marine Corps, including the reserve comnonents
thereof, herecfter promoted to a higher grade, shall be

deemed for all purposes to have accepted his promotion
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to such higher grade upon the date of his epnointment
thereto unless he shall expressly decline such pro-
motion, and shall recelive the pay and allowances of

the higher grade from such date unless he is entitled

gsone nther nrovision of law to receive the pay

allowances of the higher grade from an earlier date,
No such officer who shall bave subscribed to the oath
of office required by Sectinon 1757, Revised Strtutes,
shall be required to renew such oath »>r to take a new
oath upon his »romation to a higher grade if his serv-
ice after the taking of such oath shall have been con-

tinuous,




N&VY DEPsRTMENT
Office of the Judge advocate General
Washington 25, D.C.
JaG:NLM:JECinep

10 January 1949

MEMORANDUM TO MR. LsRKIN:

Subject: Substitution of word "grade" for "rating" in Pronosed
article 15 UCMJ (12/23/48).

Ly I have recommended to Mr. Haydock that the word "grade'
be substituted for the word "rating" in two places in nroposed
article 15 (b) (4), first line, "Commanding Officers Non-Judicial
Punishment." Mr. Haydock agreed and I understand thet he gave the
necessary instructions,

J, E, CURRY
Colonel, USMC




NAVY DEPARTMENT = =
Office of the Judge Advocate General RECD JAN 11 1
JAG:NLM:JECinep Washington 25, D,C, ' ﬁ\' -
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10 January 1949

MEMORANDUM TO MR. LARKIN:

Subject: Current &4.W. 105.

References: (a) Navy Personnel Claims act of 1945, 31 U.S.C., 223d,

extends to SecNav the authority of Secarmy under
the Military Personnel Claims act of 1945, 31 U.S.C.
222c~-h, 223 b,c,

(b) Foreign Claims sct, 31 U.S.C. 2244,

(c) Claims for damages occasioned by vessels, 34 U,85.C,
599, copy attached,

(d) Claims for deamages not occasioned by vessels, 34
U.8.C, 600, copy attached, :

(e) Federal Tort Claims, administrative provisions,
28 U.S.C. 2401, 2671-2674, 2678, and 2680,

Enclosures: (&) Copy of references (c) & (d),

) 9 The Navy has found the verious Code provisiong (listed
as references above) to be adequate for the satisfactory seltlement
of minor claims without serious complaint,

Se It is my own opinion that these references, in the
aggregate, have served to protect the Govewnment against a flood
of unwarranted claims.

Oe Since the enclosures are fairly brief they are attached
for your convenience,

prad

J. E. CURRY
Colonel, USMC




§ 599, (Claims for damages occasioned by vessels.

‘The Secretary of the Navy is authorized to consider, ascertain,
adjust, and determine the amounts due on all claims for damages oC-
casioned since the 6th day of April, 1917, where the amount of the
claim does not exceed the sum of $3,000, occasioned by collisions or
damages incident to the oneration of vessels for which collisions or
other damage vessels of the Navy or vessels in the naval service shall
be found to be responsible, and report the amounts so ascertained and
determined to be due the claimants to the Congress through the Trea-
sury Department for payment as legal claims out of appropriations
that may be made by Congress therefor. (Jund 24, 1910, ch, 378, 36
Stat, 607; Dec. 28, 1922, ch. 16, 42 Stat, 1066.)

.

n

8 600, Claims for damages not occasioned by vessels,

The Secretary of the Navy is authorized to consider, ascertain,
adjust, determine, and pay the amounts due in all claims for domages
(other than such as cre occasioned by vessels of the Navy), to and
loss of privatcly owned pronerty, occurring  subscquent to april 6,
1917, where the amount of the cleim does not exceed 500, for which
damege or loss men in the naval service or Marine Corps are found
to be responsible, 2ll nayments in settlement of said Claims to be
maede out of the appropriation "Pay, miscellaneous." (July 1, 1918,
ch. 114, 40 Stat, 706; July 11, 1919, ch., 9,41 Stat, 132; May 29,
1928, ch., 901, 8 1 (60), 45 Stat. 990.)




RIEGELMAL, STRASSER, SCEWARZ & SPIEGELBERG
160 broadway
Hew York 7

Noveriber 23, 1948

Felix Larkin, Bsq.,

Counittee on Uniforn Code of Military Justice,
Office of the Secretary of Defense,
dashinzton, D. C.

Dear Mr. Larkin:

There will be mailed from this city to-
night to the attention of Prof. Morgan the letters of
the Chairnen of the various couuittees concernins the
reforns to court-nartial deened necessary by themn,

I would greatly appreciate it if at
the aporopriate monent you could inform ue as far in ad-
vance as possivle when the new Cole of Military Justice
will be introduced into the Consress. I nake this
request because we have been suceessful in persuading
the anerican froadcasting Co:pany to deveote one of their
Forun sessions to a discussion of the subject, both on
television and kadio., It is their desire as well as ours
that the program should be scheduled to be coincident
as nsarly as possible with the introduction of the new
lerislation into the Congress. I hope you will be able to
remenber this request,

Thanking you in advance, I an

Yours very truly,
[s/ GEORGE A. SPIEGELAERG

GaS:eo




New York County Lawyers Association
0ffice of the Secretary

November 19, 1948

Felix Larkin, Esq.

Special Assistant to Secretary of
Defense Forrestal

The Pentagon

'fashington, D.C.

My dear Felix:

At the reqguest of Richard H. Vels, Isq., Chairman
of our Committee on Military Justice, I am forwsrding herewith
six (6) copies of ths report of that Committee, which report
has not yet bezn acted uvon by our Board of Directors. When
action therson has been taken, you will be formally notified.

I hope things are going well with you in Washing-
ton, that you like your new job and with all good wishes, I
remain

Cordialiy yours,

/s/ Terence J., McManus

Secretary
TJdM:b
Enclosure




NEW YORK COUNTY LAVYZRS' ASSOCIATION

SUMMARY OF REPORT OF THE COMMITTEZ ON MILITARY JUSTICE

The Comrittee finds that:

l. The basic reform necessary is the separation of the
control of the courts-martial systems from command. Although this
is reported in the press to have besen accomplished by the Elston
Bill, that is not the fact. The Elston bill provides for a Judge
Advocate General's Department in the Army, but leaves complete
contrel of the courts-martial system in the hands of command.

This should be corrected by placing the power of review in the
Judge Advocate General rather than in the officer convening the
court, and by requiring that law members of courts, and defense
counsel be qualified lawyers assigned by the Judge Advocate
Generals Such officers should have their assignments, promotions,
fitness reports, and leaves controlled by the Judge Advocate
General .

2. The provisions of the Elston Bill establishing a
Judge Advocate General's Department przsently relate only to the
Army, The creation of such departments and legzl corps for the
Navy and Air Force should be provided for.,

3+« The reforms which have been proposed should be

applicable to summary courts-martial in the Navy and to special
courts-mertial in the Army as well ss to general courts-martial,

L. A uniform terminclogy and code should be adopted for
all of the armed services.

5. Officers should be made responsible for the commission
of lesser offenses (as they now a2re not) and should be triable by
the inferior courts.

6e A co-ordination of the courts-martial systems of all
the services should be made 2z specific responsibility of the
Secretary of Defense,




REPORT OF THE COMITITEE ON VWILITARY JUSTICE

THZ N&'J YORK COUNTY LAYZRS' ASSOCIATION

Barlier this year Sacretery of Defense Jamos V.
Forrestal appointzd 2 committee consisting of Professor Edmund
M. Morgan, Jr., of the Harvard Law School as chairman, Under
Secretary of the Navy W. John Kenney, Assistant Secr<tary of
the Army Gordon Gray, Assistant Secretary of the 4ir Forcs
Eugene M. Zuckert, and Fel ix E. Larkin, assistant general
counsel of the Department of Defense, as sxecutive secretary,
to draft 2 Code of Military Justice uniform in substonce and
uniform in interpretation and application to all of the armed
ssrvices., In his precept gstablishing this committze, the
Secretery indicested that this uniform code should protect th
rights of those subject to the code without impairing the pe
formance of military functions.

-

Having noted the previous activities of this Associz-
tion in the field of military 2nd naval Justice, the Morgan
Committee on September 27, 1948, invited the Adssociation to sub-
mit our recommendations with respect to deficiencies in the
present Articlzs of War and Articles for the Government of the
Navy. Upon referral of Professor Morgan's latter to our committee,
we have carefully rcveiwed our earlier reports on military justice,
the chenges effectaed by the Elston Bill encetad in the closing
days of ths second session of the Eightieth Congress, and the
proceedings before the House and Senate Committees on the Armed
Services, and have generally studied the problems of military
and naval justice,

The limitations and inadsquacies of our systems of
military and naval justice were graphically portrayed to the
public and to merbers of Congress during and after World Tizr TI
by many service men znd women, lawyers snd laymen alike, who had
had first hand experience with the operation of such systems, and
found that resemblance between them and the courts which they
knew as civilians was largely coincidentsl. It was disturbing to
them to find that the same official wes empowered to accuse, to
draft and direct the charges, to select the prosecutor and defense
counsel from the officers under his command, to choose the members
of the court, to review and alter their decision, and to change
any sentence imposed. They were shocked to learn that an offense
comnitted by an officer was subject to different trestment and
punishment than the identical offense committed by 2n enlisted
man, They were surprised to find that many of the judges, prosecu-
tors, and defense counsel participating in courts msrtial were
neither lawyers nor trained in ths law, and that, in the naval
services, there was not even the minimum requirement that a
single law member be on 2 court,
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The reports that came back of these things to the
civilian community, together with spacific instances of sbuse
in the court martial process, initiated a2 flow of bills into the
Congressional hopper znd an expression of aroused public opinion
which gaeve promise that reforms would bz 2ccomplished., The
Secretary of "War and the Secretary of the Navy each zppointed
boards of distinguished citizens to review ths court martial
systems of their respective services, and to mzke recommendations
for & thorough-going revision of militery and naval justice. The
famous Vanderbilt Report, made to Secretary Patterson, and the
Ballantine and Keeffe Reports, made to Secretary Forrestal, all
found substance to the charges which had been levelled a2t the
court martial systems, and presented definitive recommendations
for the elimination of the conditions which made such charges
possible.

The Jjugular vein at which 211 such Boards aimed their
recommendations was the dominztion and control of the courts-
mertial systems by command, All such boards concluded that amend-
ments to the Articlss of ar and the Articles for the Government
of ths Navy which c¢orrect other insdequacies of militery and naval
Justice, but which fail to check commsnd control, effect only
secondary reforms which become meaningless in the absence of the
rooting out of the major sources of shuse and injustice. A4s to
this, the Vanderbilt Committee said:

"The system of military justice laid dovmn

in the Manuzsl for Courts-Mertisl not in-
frequently broke down begzuse of the denial
to the courts of independence of action in
many instances by the commanding officers
who appointed the courts and reviewed their
Judgements: and who conceived it the duty
of command to interfere for disciplinzary
purposes, Indeed, the zensrsl attitude is
expressed by the maxim that discipline is

a function of command. Undoubtzsdly, there
Wwas in many instances 2n honest conviction
that since the appointing suthority was
responsible for the welfare and lives of
his men, he also had the power to punish
them, and consequently the courts appointed
by him sheuld carry out his will. "e think
that this attitude is completely wrong zand
subversive of morale, and thzt it is
necessary to teke steps to guard ageinst
the break-down of the system at this point
by making such sction contrary to the
Articles of “ar or regulations and by
protecting the courts from the influence
of the officers who authorize and conduct
the prosscution.®
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Implementing this finding, the Vanderbilt Committse recommended
(2) the appointment of courts by the Judge Advocate General's
Department, instead of by command; (b) the assignment of defense
counsel by the Judge Advocate General's Department, 2nd the re-
quirement that defense counsel be a trained lawyer; and (c) that
the initial review of decisions, except for purposes of clemency,
be in the hands of the Judge 4dvocate General's Department, in—
stead of in the commanding officer who initiated the proceedings
and convened the court. Corollary proposals provided that the
officers in the Judge Advocate General's Department should be
qualified lawyers insulated from the indirect influence of command
bv having their promotions, assignments, lesaves, and fitness re-
ports emanating from the Juige Advocate Gensral's Department
rather than from command.

It was felt that once command had filed its accu-
sations and placed a men on trial, the judicial machinery should
be in the hands of an indspendent judicial system within the
service which, not subject to pressures 2nd influence from command
wouid insure the accused the same fair trial bz competent personnel
that he would receive in our criminzl courts if he were a civilian.
In this recommendation and belief our Associstion concurred, as
well as the American Bar 4gssociation, the sssociation of the Bar
of the City of New York, The War Veterans Bar Association and many
other veterans and bar groups.

On February 20, 1947, the War Department completely
rejected these recommendations. The position of the army with
respect to them was summarized by Secretary of the Army Kenneth
Royall in the Virginia Law Review for May, 1947, where he said:

"The War Department fesels that ths
Cormittee received a rather exaggerated
impression of the prevalence or serious-
ness of pressure exertzd on courts-martial.
However, thers were doubtless instances
where appointing authoritiss entirely
misconceived their duties and functions
and over-stepped the bounds of propriety."

Extended hearings on the bills relating to the Army
court-martial system were held by the House Committee on Armed
Services, but no House hearings have been held on ths Navy Bills,
No hearings at all have been held by the Senate Committze. The
House Committee reported out H.R. 2575, introduc=d by Representa-
tive Elston of Ohio at the request of the army, and this bill
in amendad form was passed by the House. In the closing days of
the second session of the Eightieth Congress, the entire Elston
Bill was introduced by Senator Kem of Missouri as a rider to the
Selective Service Act of 1948, and, without the benefit of any
Senate hearings, was accepted by the Senate, and sign=d by the
President as Public Law 759 of the Eightieth Congress. It becomes
effective on February 1, 19L9.




The passage of the Elston Bill was hailed on the floor
of Congress and in the press 2s the accomplishment of the reforms
in military justice which had been sought by our issociation,
among others. & label of "Court Martial Reform" was placed upon
the bill which was scarcely indicative of its contents. Such
labelling was highly dangerous in that it gave the public and
the press the impression thzt substantizl reforms had been ac-
complished, and thus reduced the possibility of further Congress—
ional action to effect the real reforms which are still lacking.
Accordingly, it is important to make clear Jjust what ths Elston
Bill accomplished,

First of 2ll, it must be noted that even such roforms
2s are affected by the Blston Bill have no applicaetion to the
Navy, the Marine Corps, the Coast Guard, and, probably, the dir
Force, Just as the changss in military justice which were adopted
in 1921 were restricted in their application to the Army, so the
glston Bill is piece-meal legislation.

The most important phase of the Elston Bill to our
mind is such change 2s it has effected in the rzlaticn of command
to the courts-martial systems. Such change is reflected by Section
246 of the bill, amending Section 8 of the National Defense Act
(10 U.5.C. 61) to provide for 2 Judge Advocate General's Corps.
This provides for a separate corps, headed by a Major-General and
thrs¢ Brigadier-Genersls, which shall have 2 strength of not less
than 1%% of the autherized active commissioned officer strength
of the Army, together with such warrant officers and enlisted
personnel as may be assigned by the Secrstary of the Army. This
corps is given its own prorotion list, similzr to that of the
Medical Corps and Chaplsins Corps, independent of the line. This
was vigorously opposed befors Congress by the Army on the ground
that thereby too great a preference was given to officers perform—
ing legel duties over line officers. It may be significant that
the Airmy h2s not y=t moved to put into operation this or other
provisions of the Zlston Bill,

The establishment of such 2 corps, with its own
promotion 1ist, has been widely hailed as having =2stablish=zd "an
independent Judge 4dvocate General's Department," but this is fer
from the fact. 4s was s2id in an editorisl appearing in the August,
1948, issue of the American Bar kssociation Journal:

"The new statute accomplishes somz de-
sirable improvements in military Justice,
supplementing thosc which ths Secretery
had power to introduce by his own action,
along lines recommended by the Vanderbilt
Committee nominated by our association and
appointed by the Jar Department. The Elston
Bill crestes a Judge advocate Genersl's De-
partment which is independent in the sense
thet it has euthority to handle its own
administrative matters, but, szs hzs been
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pointed out several times in these
columns, (33 A<B.A.J. 4O, L5, January
19473 33 ReBeAlJd. 319, April 1947;

33 AeBeA.d. 898, Scptember 1947), com-
mand remains completely in control of
the operation of the army's courts-
martial system."

Under the Elston Bill the power to appoint courts re—
mains in command. Under the Elston Bill the power to review, in
all its zspects, the decisions of courts-martial remains in the
comranding officer who convened the court. Under the Elston Bill
prosecutors and defense counsel are required to be members of the
Judge advocate-General's Department or otherwiss qualified lawyers
only "if available" -- a qualification which realistica 1y leaves
the situation in status quo, e believe that in all instances and
in all the services, the prosccutor and defensz counsel should be
members of the Judge Advocate General's Department or otherwise
qualified lawyers. So far as the bezsic fundamental matters at
which the movement for court martizl reform has beoen aimed, little
is accomplished by thz Elston Bill.

e have reviewed the history and background of these
provisions to clear away the confusion that has been created as
a result of the enactment of the Elston Bill. We come now to our
recommendations with respect to the position of command in the
court-martial system.

"le do not guestion that discipline is a proper concern
of command, just as the commissions-of crime in the civilian
community is a concern of the executive authority, represented by
the District Attorney and the Governor. Tie believe that where 3
commanding officer has reason to believe thet an individual has
committed an offense, he must have the authority to file charges
2gainst that individual 2nd to order him tried bv a court of
competent jurisdiction, and to be responsible for the prosecution
of the offense, such responsibility including designation of a
qualified prosecutor, "ie believe that it should continue to be
the prerogative of comrand to evaluate the seriousness of the
crime, and determine whether the cese shall go before z general
court-martial, or a2 court with lesser powers of punishment. e
further believe that, just as the civilian executive, the command-
ing officer should have the power of clemency.

But once the judicial proceedings have been placed in
motion, we agree with the opinion expressed by Hamilton in Number
78 of The Federalist that "There is no liberty, if the power of
Judging be not separated from the legislative and executive
powars, !

"le feel that, once the case has been r-ferrsd by
command for trial, the powers and control 6f command must end,
save for the right to exercise clemency, Accordingly, we rzcommend




that (1) the power of appointing the court, and the defense
counsel must rest with the Judge Advocate General's Department ;
(2) that the personnsl s erving in such cepacity must be free from
the authority of command directly, or indirectly in matters of
appointment, fitness reports, promotions, leaves, etc,; and (3)
that judicial review of court-martial proceedings shall bz in
higher echelons of the Judge Advocate Genzral's Depa rtment.,

A practical problem of major proportions arises with
respect to these recommendations. By law 2 Judge Advocate General's
Department exists in the Regular Army, =nd the Judg: Advocate
General, as well as the other officers in tha Department, are
professional lawyers. Such is not the case in the naval services
or in the Air Force,

“ihile there is a Judge /Advocate General of the Navy,
nzither he nor other officers perfomming legal dutiss are re-
quired to be lawyers, Traditionally, officers assigned to legal
duties in the naval services are line officers whose tour of cuty
in the Judge Advocate General's office generally comes between
other assigrments.

If there is to be 2 real system of military or neval

t must be 2dministered within each of th: services by

legal specialists from whom each Judge i4dvocate

11 be required to be appointed, and which will proviie
members of the courts, the prosecutors, and the defense

counszl, all of whom ought to be trained lawyers. Such a corps

is already establishcd by law in the Army, but it has never

existed in the Navy znd the Air Force, since its division from

the army, has followed Navy practice in this regard,

Justice
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Establishment of such a specialist corps in the Nawvy
and in the Air Force is not such = departurs from precedent as
might be imagined, ¥hile the Iz gal systems of those services are
today administered by officers who, notwithstanding their dis-—
tinguished records and high professional competence as line
officers and aviators, are generally not traired and cxp:rienced
in the technical duties assigned them, other specialist functions
are performed only by specialists. The Burecau of Medicine and
Surgery of the Navy and the 0ffice of the Air Surgeon General =re
manned and headed by physicians znd surgeons, who may not be so
appointed without 2 civilizn license, and whose life work lies in
medicine. The dental corps of ths services srs composed of dentists,
and the Chaplains Corps are headed and mannzd by ordsined ministers.
There are doctors, dentists, and chaplains who are Major-Generals,
Rear j4dmirals, and are accepted s an integral part of the servies
without ever having commanded 2 regiment or 2 nsval vesssl, In
addition, as the result of the specialization which comss from
modern warfare, in 21l services there are spzcialists such as
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communicators who are trzined throughout their careers for 3
particular spscialty., Only in thz specialties of law and of in-
telligence has therz been some hesitancy in providing for a
Specialist corps. Those two specialties have been largely con-
sidered as part time jobs to which senior officers, regsrdlcss
of their lack of professional training as lewyers or intelligence
xperts, may te assigned for a brief tour of duty, to return to

i

exp
sea or to aircraft after 2 few years,

The Nevy has never seen fit to establish 2 legzl corps,
although in recent years it has taken tentative steps in this
direction. During wartive it hzd 2 group of reserve officers
classifisd as legal specislists, Comrendably, since the end of
“lorld "lar IT it has sent a selected group of regular naval officers
to first line law schools for legal education, and has made such
officers the nucleus of its post-war legzl program.

If the Navy's hesitation to create such a legal corps
stems from a desirc, with which we could concur, to have its le ;al
officers deeply imbued with its traditions =nd needs, the obstacle
is not insurmountable, e would endorse a program which would in-
sure that the Navy's lawyers huve duty with Fleest units, and be as
cosnizant of and sympathetic with the problems and requirements of
the service s its generzl duty officers. Such has, in fact, been
the history of medica2l officars, chaplains, and other spscialists,
ic can see no reason why such z progrem would not be przcticable
with respect to legal specizlists. But we are firmly convinced of
the nccessity in 2ll services of having billasts concerned with
legal dutizs filled by trained and competent personnel. If there
is to be any uniformity in the courts-martial systems of the various
services, the professional lawyers of the Army must be balanced by
professional opposite numbers in the Navy 2nd in the uair Force.
hccordingly, we recommend that amendments to the law be adopted
providing for a truly independent legal corps within 22¢h of the
services. The chiefs of such corps should be appeinted from the
corps, 2nd not, as at present, from genersl duty officers, The
assignments, leaves, promotions, =nd fitness reports of officers
in such corps should emanate from their superiors within the corps,
and the decisions of ths courts on which they sit should be re-
viewed by higher echelons within ths corps and not by command. To
our mind, such provision is the basic need of military and nsval
Justice. Onc=2 it is accomplished, other reforms become mere refine-—
ments,

'he @1ston bill largely restricts its application to general
courts-martial, and not special courts, which are the Army cquivalent
te summary courts-martiel in the Navy. It is our experience that the
greater part of the sbuses which have occurred in military and naval
Justice have occurred in Navy summary 2nd army special courts, rather
than in genersl courts martial., This is so beceuse the commanding
officer who has convened the summary or speciel court does sc not beczuse he
has any doubt 2s to the guilt of the accused; but because he feels that
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he cannot impnse a sufficiently severe punishment at mast or
company punishment, Frequently, tiis is conveyed to the court
Which the commanding officer sppoints from his cwn command znd
whose decision he reviews. Too often the court is told that it
is ecpected t¢ find a verdict of guilty, and to impose z particu-
lar sentence, regardless of the ocath that it takes "to well and
truly try, without prejudice or partiality, the case now depend-
ing, according to the evidence which shall be adduced, the laws
for the Government of the Navy, and your ocwn conscience." The
result is that, although the court is by statute requirsd to
enter upon its duties with an open mind as to the guilt of the
accuszd, its judgment is foreclosed in advance, znd there is
little question zs to the ultimete result. This is much lass
likely to happen in a general court-martial, which is not ordin-
arily convened by the commanding officer who hass instituted the
preceedings and is not subject tc his control., General courts—
martial are normzlly under the centrol of a general or flag
officer senior to the comranding officer who hes initiated the
proceedings, and the officers at his headquarters who participate
in the proceeding are unlikely to be affectad by the visws of the
subordinate commander who hes recommended the court,

Ve zre strongly of the opinion that all that we have
said before as to the necessity of independent, competent lawyers
serving as law members, prosecutors, and defense counszl on general
courts martiz1 is equally as applicable to Navy summary and amy
special courts mertial. Those who oppose this find it particularly

impracticable in the Navy, where commanding of ficers of smaller
units and ships have the power tn convene summary courts martial.
Actually, hcwever, a large percentage of such courts sre convened

cn larger vessels such ss battleships, cruisers, 2nd zircraft
carriers (all of which have severzl thousand personnel zbhoard)

and on bzses where there are many thousanis of men, In such ships
ancd on such bases there should be no difficulty about providing
adequete legal specialists, just as other specialist officers are
provided in the allowsnce list.

AU first blush, it sounds convincing that smaller
2ssels such as landing craft, minesweepers, destroyers, and other
els which may have no more than half a dozen officers abecard

annot provide and cannot justify such legal specialists. If such
smaller craft normally travelled alene, that might well be s,
Normally, however, they travel and function in squsdrens and divi-
sions, each of which has a flagship aboard which is 2 squadron
commander with a staff duplicating the staff of a fleet commender
in miniature. There is no recason why legal specizlists cannct be
attached to such staffs as are other specialists, and be available
for duties in 211 units of the squadron. 'Yie believe that any
reform of military and naval justice will bs incomplete if it is
not applicable tn the inferior courts, es well as to the general
courts, to the fullest extent practicabls.
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In the development of a uniform code for all the
services, we recommen? that » uniform terminclegy be adopted.
Only ccnfusion results from the fact that an Army special court
is knewn to the Navy as a surmary court-martial; that an Army
trial judge advocate may find as his opposite number a recorder,
Adoption of 2 common terminclegy will do mueh tewards the develop-
ment of a.unifporm aporaoch. Similarly, we recommend that uniform
definitions of offenses, and 2 uniform system of punishments be
adopted which will be applicable to all the services,

The Elsten bill, in Section 210, has made it possible
to discipline an officer whe has comritted an cffense by trying
him at a special ccurt mertial, as well as at 2 general court
martial. This is not 3s yet true in the Navy where the only
punishment that can he meted out to an nfficer is trizl by a
general court-martial or a private reprimand from his commending
officer., The effect of this is that where an officer commits a
monor offense, he in effect goes unpunished, although zn enlisted
m2n committing the samz offense is subjected to punishment.
Similarly, in the Navy as 2n administrative measure courts—
martial are cautioned 2gainst confining 2 petty officer, althcugh
@ Seeman committing an identical offense may and frequently does
receive punishment of confinerent. Ve believe that these practices
negative our hasic concépt of "Bqual Justice Under Law," and we
recommend that the law be. amendzd so as to equalizz punishments
for all service perscnnel. Such a provision weuld improve morale
and discipline,

The Elston bill has set up 2 comprehsnsive and tortuous
system of review insofzr as Army courts-martial are concerned,
That system is defective in that it preservss the right of review
as to all phases of the case in the commanding officer whs conven:d
the court. This is completely at odds with american concepts of
Justice,

e reccmmend that 2 uniform system of review be
established within 21l of the services, under which the command-
ing officer shall retain ths rizht to review the casz only for
the purposes of excreising clemency. This, of course, parallels
"ur civilian procedures under which the right of clemency is
€éxercised by the President in Federal offenses, and by the
Governor- in State cffenses. The initial revizsw of the cass as to
legality ond as to all aspects nther than clemency sheould vest
in the theatre area or Fleet representative of the Judge Advocate
General, Thereafter, further review should he had bv a Board of
Review established in the office of the Judge advecate General
and appointed by him, as provided in the Elsten Bill,

Under present practice, in none of the services do
the accused or his counsel particpate as a matter of right in

review of courts-martizl dscisions. They rarely file hriefs, and
rarely do they have an opportunity to argue their czse on review,




=] 0=

They have no knowledge of the questions that are being raised and
discussed by the reviewing officers, and have no cpportunity of
presenting their point of view,

ve recommend that the record of proceedings in any
court martial shall include, when forwarded for review, & summary
of =211 objections preparcd by defense counsel, and that defense
counsel be permitted te submit briefs or other argument tc the
reviewing authority. If the accused desirecs, at his own expense,
to present oral argument through civilian counsel to the review-
ing suthority, he should be permitted to do so.

The goal of auniform code uniformly applizd and in-
terpreted in 211 of the services is obviously difficult of ~chieve—
ment without some to-level co-ordinating agency. Ideslly, when
real unification of the military serviers is finally accomplished,
there should be a single Judge Advocate General performing 211 legal
duties for the army, Navy, «ir Force, Marine Corps, and Coast
Guard.  Unification as provi‘ed in the National Defense act falls far
short of the unificaticn under which such idesl can be realized.

Yie must gear our recommendations accordingly to the existing situa—
tion, and to the advances that zre recalistically possible.

Accordingly, we recommend that there be established a
Board of Review in the office of the Sccretary of Defense, which
shall have final power of review in 211 court-martial cases in 2all
the services, and which will be charged with the development of
uniform practices and procedures, much as the Supreme Court of
the United States controls the decisions of the Federal Courts of
hppeals, The Secretary of Defense should have the further duty of
clesely supervising the operations of the various Judge Advocate
Generzsl Departments, and should have the power of recommending
legislation to the Congress and of issuing directives to the
services in matters pertaining to military and naval justice. He
should have the specific responsibility of advancing unification
of the legal functions of the armed services,

Today our country has for the first time a peacetime
draft. Large numbers of our young men will in the years ahesad
serve in a peacetime ammy, navy and a2ir force whose mission is the
preservation of our American demccracy, Under such circumstzances
it seems to us that there is a paramount obligation to those young
men, to their anxious families, and to the hasic principles of
that American democracy to make full provision for the protection
of those young men and to insure that their right to feair trials
before qualified and independent courts is not impaired. We have
every confidence that the adoption of the prcposals made by us will
strengthen the morale and discipline of our armed services, in time
of war as well as in peace time, '

Respectfully submitted,
RICHARD H, WELS, Chairman
LOUTS C. FIZLAND
JOHN M, MURTAGH
SIDNEY 4. "OLFF
INZER B, WYATT




State of Vermont
Executive Department
kontpelier

November 18, 1948

¥r. Bduund M. Morgan, Jr.

Chalrman, Conmittee on a Uniform
Code of Military Justice

Office of the Secretary of Defense

mm, D. Co

Dear Mr. lorgans

your letter of lovember 3rd - your request
It has been a busy time.

tice. My profession is that of the law and I was a busy trial lawyer prior to
I had been State's Attorney (District
Also I was a feserve Officer.
I was assigned, in May of 1941, to the A3rd Infantry Division, then in train-
ing at Camp Blanding, Florida, as a Captain and was shortly thereafter placed
on the General Court and made law NMember thereof. Incidentally, I may say I
served with that Division through combat in the South Pacific and wound up with

a relatively important position in the Military Intelligence Service in the
« I loft the Service on Christaas, 1945.

My knowledge of military Jjustice comes not only from serving on the
Gcnmlcm and as law Member thereof, but alsc from close observation of its
operation when not a member of the Court overseas. I may say that in adilitary
Justice there 1s no jJustice as I had conceived it in a democratic country. 1I
believe one of the fundamental reasons we were at war was to insist that justice

be the right of every individual, and such was certainly not the case
the military Jjustice aystem.

S50 much for my intense, deep, somewhat bitter feeling about this

= & feeling I promised myself I would someday make perfectly clsar to
make corrective steps.

ny opinion the Commanding General should not have the appointive
over a General Court, nor should he have anything whatsoever to do with
the Efficlency Mutings of those who serve on a General Cowrt.
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Second, the appointment of the trial lawyers, particularly the defense
counsel, should not be within the control of the Commanding General of a unit,
or of the Judge Advocate, and great care should be taken in the choice of the

trial counsel, both prosecution and defense.

we were advised, not once but many times on the Courts that I
sat on, that 1f we adjudged a person guilty we should afflict the maximum sen-
tence and leave it to the Commanding General to make any reduction. Such prac-
tice should be condemned and forbidden.

To preserve discipline, I feel that the Cammanding General should
have perhaps more summary authority in minor matters Lo make sentences up to

sixty or ninety days.

I believe a Court appointed by some authority far removed from the
unit and not responsible in any way, shape or manner to the unit, or pessibly
even the Army itself, would be a very wise thing. :

I was dismissed as a law Officer and Member of a General Court
martial because our General Court acquitted a colored man on a morals charge
when the Commanding General wanted him convicted - yet the evidence didn't
warrant it. I was called down and told that if I didn't convict in a greater
nuzber of cases I would be marked down in my Efficiency Rating; and I squared
right off and said that wasn't my conception of Justice and that they had better
remove me, which was done forthwith,

I have seen an American soldier who was placed in ball and chains for
a very minor offense over in the South Pacific - against all concept of justice.
I hope from your study you will evolve a system of justice for the armed ser-
vices that will merit having the word "justice" attached to it.

Most sincerely,
(Sizned) ERNEST W, GIBSON

Ernest V. Gibsen
Covernor of Vermont




New York County Lawyers Association
Office of the Secretary

November 19, 1948

Felix Larkin, Esqe.

Special Assistant to Secretary of
Defense Forrestal

The Pentagon

fashington, D.C.

My dear Felix:

At the request of Richard H. 'Wels, Isq., Chairman
of our Committee on Military Justice, I am forwarding herewith
six (6) copies of ths report of that Committee, which report
as not yet bezn acted upon by our Board of Directors. When
action thereon has been tzken, you will be formally notified.

I hope things are going well with you in Washing-
ton, that you like your new job and with all good wishes, I

remain

Cordialiy yours,

/s/ Terence J. McManus

Secretary
TJM:b
Enclosure




NEZW YORK COUNTY LAVYSRS'! ASSOCTATION

SUMMARY OF REPORT OF THE COMMITTEZ OM MILITARY JUSTICE

The Comrittee finds that:

1. The basic reform necessary is the separation of the
control of the courts-martial systems from command. Although this
is reported in the press to have been accomplished by the Elston
Bill, that is not the fact. The Elston bill provides for a Judge
Advocate General's Department in the Army, but leaves complete
control of the courts-martial system in the hands of command.

This should be corrected by placing the power of review in the
Judge Advocate General rather than in the officer convening the
court, and by requiring that law members of courts, and defense
counsa2l be gqualified lawyers assigned by the Judge Advocate
General. Such officers should have their assignments, promotions,
fitness reports, and leaves controlled by the Judge Advocate
General ,

2. The provisions of the Elston Bill esteblishing a
Judge Advocate General's Department przsently relate only to the
Army, The creation of such departments and legal corps for the
Navy and Air Force should be provided for,

3. The reforms which have been proposed should be

applicable to summary courts-martial in the Navy and to special
courts-martial in the Army as well ss to general courts-martial.

ke A uniform terminclogy and code should be adopted for
all of the armed services,

5. Officers should be made responsible for the commission
of lesser offenses (as they now 2re not) and should be triable by
the inferior courts.

6s A co-ordination of the courts-martial systems of all
the services should be made a specific responsibility of the
Secretary of Defense,




REPORT CF THE COMMI'ITEE ON MILITARY JUSTICE OF

THZ N&7 YORK COUNTY LA'WYZIRS!' ASSOCIATION

Earlier this year Secratzry of Defense James V.
Forrestal appointed 2 committee consisting of Professor Edmund
M. Morgan, Jr., of the Harvard Law School as chairman, Under
Secretary of the Navy W. John Kenney, Assistant Secr=tary of
the Army Gordon Grey, Assistant Secretary of the Air Force
Eugene M. Zuckert, 2nd Fel ix B, Larkin, assistant general
counsel of the Department of Defense, as executive secretary,
to draft a2 Code of Militery Justice uniform in substence and
uniform in interpretation and application to all of the armed
services., In his precept establishing this committze, the
Szeretery indicsted that this uniform code should protect the
rights of those subjzct to the code without impairing the per-
formance of military functions.

Having noted the previous activities of this Associz-
tion in the field of military and naval Justice, the Morgan
Committee on Septembar 27, 1948, invited the issociation to sub-
mit our recommendations with resvect to deficiencies in the
present Articles of War and Articles for the Government of the
Navy. Upon referral of Profsssor Morgan's letter to our committee,
we have carefully rcveiwed our earlier reports on militarv Justice,
the changes effected bv the Elston Bill enacted in the closing
days of the second session of the Eightieth Congress, and the
proceedings before the House and .Senats Committees orn the Armed
Services, and have generally studied the problems of military
and naval justice,

The limitations and inadequacies of our systems of
military and naval justice were graphically portrayed to ths
public and to merbers of Congress during and after World War IT
by many service men =2nd women, lawyers =nd laymen alike, who had
had first hand experience with the operation of such systems, and
found that resemblance between them snd the courts which they
knew as civilians was largely coincidental., It was disturbing to
them to find that the same official wes empowered to accuse, to
draft and dirsct the charges, to select the prosecutor and defense
counsel from the officers under his command, to choose the members
of the court, to review and alter their decision, and to change
any sentence imposed. They were shocked to learn that an offense
comnitted by an officer was subject to different treatment and
punishment than the identical offense committed by 2n enlisted
man. They were surprised to find that many of the Judges, prosecu-
tors, and defenss counsel participating in courts martial were
neither lawyers nor trained in the law, and that, in the naval
services, there was not even the minimum requirement that a
single law member be on 2 court.,
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The reports that came back of these things to the
civilian community, together with specific instances of sbuse
in the court martial process, initiated a flow of bills into the
Congressional hopper and an expression of aroused public opinion
which gave promise that reforms would be zccomplished. The
Secretary of War and the Secretary of the Navy each appointed
boards of distinguished citizens to review the court martial
systems of their respective services, and to make recommendations
for s thorough-going revision of militery 2nd navel justice, The
famous Vanderbilt Report, made to Secretary Patterson, and the
Ballantine and Keeffe Reports, made to Secretary Forrestel, all
found substance to th: charges which had teen levelled 2t the
court martial systems, and pressnted definitive recomrendations
for the elimination of the conditions which made such charges
possible.

The jugular vein a2t which 211 such Boerds aimed their
recommendstions was the domination 2nd control of the courts—
mertial systems by command, All such boards concluded that amend-
ments to the Articles of "ar and the Articles for the Government
of the Navy which correct othsr inadequacies of military and naval
Justice, but which fail to check command control, effect only
secondary reforms which become meaningless in ths sbsence of the
rooting out of the major sources of = huse and injustice. 4s to
this, the Vanderbilt Committee said:

"The system of military justice laid down

in the Manuel for Courts=Msrtizl not in-
frequently broke down begause of the denial
to the courts of independence of action in
many instances by the commanding officers
who appointed the courts and reviewed their
Judgements: and who conceived it the duty
of commend to interfere for disciplinary
purposese Indeed, the zenersl attitude is
expressed by thes maxim that discipline is

a function of command. Undoubtzdly, there
was in many instonces 2n honest conviction
that since the appointing esuthority was
responsible for the welfars and lives of
his men, he also had the power to punish
them, and conseguently the courts appointed
by him should carry out his will., /e think
that this attitude is completely wrong znd
subversive of morals, and that it is
necessary to teke steps to zuard against
the break-down of the system a2t this peint
by making such action contrary to the
Articles of ¥iar or regulations and by
protecting the courts from the influence
of the officers who authorize and conduct
the proszcution,®
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Implementing this finding, the Vanderbilt Committse recommended
(2) the appointment of courts bv the Judge Advocate Gensral's
Department, instead of by command; (b) the assignment of Jefense
counsel by the Judge Advocete General's Department, and the re-
quirement that defense counsel be a trainsd lawyer; and (c¢) that
the initial review of decisions, except for purposes of clemency,

e in the hands of the Judge advocate General's Department, in-
stead of in the commanding officer who initiatsd the proceedings
and convened the court. Corollary proposals provided that the
officers in the Judge Advocate General's Department should be
qualified lawyers insulated from the indirect influence of command
bv having their promotions, assignments, leaves, and fitness re-
ports emanating from the Juize Advocate Gensral's Department
rather than from command.

It was felt that once command had filed its sccu-
sations and placed a man on trial, the judicial machinery should
be in the hands of an indspendent judicial system within the
service which, not subject to pressures e2nd influence from command
would insure the accused the same fair trisl bes competent personnel
that he would receive in our criminzl courts if he were 2 civilian,
In this recommendation and belief our 4ssociation concurred, as
well as the American Bar Association, the -ssociation of the Bar
of the City of New York, The War Vetersns Bar Association and many
other veterans and har groups.

On February 20, 1947, ths War Department completely
rejected these recommendations. The position of the army with
raspect to them was summarized by Secrctary of the Army Kenneth
Royall in the Virginia Law Review for May, 19L7, where he said:

"The %ar Department feels that the
Committee received a rather exaggersted
impression of the prevalence or serious-
ness of pressure exertzd on courts-martial.
However, thers were doubtless instances
where appointing authoritiss entirely
misconceived their dutiss 2nd functions

and over-stepped the bounds of propriety."

Extended hearings on the bills relating to the army
court-martial system were held by the House Committee on Armed
Services, but no House hearings have been held on the Novy Bills,
No hearings at 211 have been held by the Senate Committece. The
House Committee reported out H.R. 2575, introducesd by Representa-
tive Elston of Ohio at the request of the aArmy, and this bill
in amendzd form was passed by the House. In the closing d2ys of
the second session of the Bightieth Congress, the entire Elston
Bill was introduced by Senator Kem of Missouri as a rider to the
Selective Service Act of 1948, and, without the benefit of any
Senate hearings, was accepted by the Senate, and signesd by the
President as Public Law 759 of the Eightieth Congress, It becomes
effective on February 1, 1949,
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The passage of the Elston Bill was hailed on the floor
of Congress and in the press as the accomplishment of the reforms
in military justice which had been sought by our association,
among others. & label of "Court Martial Reform" was placed upon
the bill which was scarcely indicative of its contents. Such
labelling was highly dangerous in that it gave ths public and
the press the impression that substantizl reforms had been ac-
complished, and thus reduced the possibility of further Congress-
ional action to effect the real reforms which zre still lacking.
accordingly, it is important to make clear just what the Elston
Bill accomplished,

First of 211, it must be noted that even such rzforms
as are affected by the Elston Bill have no spplication to the
Navy, the Marine Corps, the Coast Guard, and, probably, the air
Force. Just as the changss in military justice which were adopted
in 1921 were restricted in their application to the Army, so the
glston Bill is piece-meal legislation,

The most important phase of the Elston Bill to our
mind is such change 2s it has effected in the rslation of command
to the courts-martial systems., Such change is reflected by Section
2L6 of the bill, amending Section 8 of the National Defense Act
(1O U.8+Ca 61) to provide for a Judge Advocate General's Corpse
This provides for a separate corps, headed by a Major-General and
thrae eroﬁdlbr—Gu ersls, which shall have 2 strength of not less

than lzm of the autherized active commissioned officer strength

of the Army, together with such warrant officers and enlisted
personnel as may be assigned by thes Sescretary of the Army. This
corps is given its own prorotion list, similer to that of the
Mediczl Corps and Chaplsins Corps, independent of the line. This
was vigorously opposed before Congress by the Army on the ground
that thereby too great a prefersncs was given to officers perform—
ing legal duties over lins officers, It may be significant that
the /irmy hzs not y=t moved to put into operation this or other
provisions of the ilston Bill,

The establishment of such 2 corps, with its own
promotion list, has been widely hailed as having sstablishad "an
independent Judgu hdvocate General's Department," but this is far
from the fact. A4s was said in an editorial appearing in the August,
1948, issue of the imerican Ber issociation Journal ;

"Tha new statute accomplishes soma de-~
sirable improvements in military justice,
supplementing those which ths Secrstary
had power to introduce by his own action,
along lines recommended by the Vanderbilt
Committee nominated by our Association and
appointed by the Tar Department. The Flston
Bill creates a Judge idvocate General's De-
partment which is independent in the sense
that it has authority to handle its own
administrative matters, but, 2s hzs been
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pointed out several times in these
columns, (33 A«B.A.d. LO, L5, Jenuary
19475 33 AeBehed. 319, April 1947;

33 AeBoAl.Jd. 898, Scptomber 1947), com-
mand remains completely in control of
the operation of the irmy's courts-
martial system."

Under the Elston Bill the power to appoint courts re-
mains in command, Under the Elston Bill the power to review, in
all its aspects, the decisions of courts-martial remains in the
comranding officer who convened the court. Under the Elston Bill
prosecutors and defense counsel are required to be members of the
Judge idvocate-General's Department or otherwiss qualified lawyers
only "if available" —— 2 qua2lification which rezlistically leaves
the situaticn in status quo, e believe that in all instances and
in ell the services, the prosccutor and defense counsel should be
members of the Judge Advocate General's Department or otherwise
qualified lawyers. So far as the bzsic fundamental matters ot
which the movement for court martial reform has bzen aimed, little
is accomplished by the Elston Bill.

e have reviewed the history and background of these
provisions to clear away the confusion that has been created as
a result of the enactment of the Elston Bill. We come now to our
recommendations with respect o the position of command in the
court-martial system,

"le do not gquestion that discipline is a proper concern
of command, just as the commissions of crime in the civilian
community is a concern of the executive authority, represented by
the District Attorney and the Governor. e believe that where a
commanding officer has resson to believe thzt azn individual has
committed an offense, he must have the authority to file charges
against that individual znd to order him tried by a court of
competent jurisdiction, and to be responsible for the prosecution
of the offense, such responsibility including designation of a
qualified prosecutor, Tie believe that it should continue to be
the prerogative of comrand to evaluate the seriousness of the
crime, and determmine whether the cose shall go before s general
court-martial, or a court with lesser powers of punishment. 'e
further believe that, just as the civilian executive, the command-
ing officer should have the power of clemancy.

But once the judicial procesdings have been placed in
motion, we agree with the opinion cxpressed by Hemilton in Number
78 of The Federalist that "There is no liberty, if the power of
Judging be not separated from the legislative and executive
powers,"

& feel that, once the case has been referred by
command for trial, the powers and control of command must end,
save for the right to exercise clemency, Accordingly, we rzcommend
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that (1) the power of appointing the court, and ths defense
counsel must rest with the Judge Advocate General's Department ;
(2) that the personnel s erving in such capacity must be free from
the authority of command directly, or indirectly in matters of
appointment, fitness reports, promotions, leaves, etc.; and (3)
that judicial review of court-martial proceedings shall bs in
higher echelons of the Judge Advocate General's Department.

A practical problem of major proportions arises with
réspect to these recommendations. By law a Judge Advocate General's
Department exists in the Regular £rmy, =nd the Judge Advocate
Gereral, as well as the other officers in the Department, are
professionzl lawyers. Such is not the case in the naval SErvices
or in the Air Force,

“thile there is a Judge Advocate General of the Navy,
neither he nor other officers performing legal dutiss are re-
quired to be lawyers., Traditionally, officers assigned to legal
duties in the naval services are line officers whose tour of duty
in the Judge Advocate General's office generally comes between
other assigrments.

If there is to be a real system of military or nawval
Justice, it must be 2dministered within each of th: services by
a corps of legal specialists from whom each Juige hdvocate
Gensral shall be required to be appointed, and which will proviie
the law members of the courts, the prosecutors, =2nd the defense
counsel, all of whom ought to be trained lawyers. Such a2 corps
is already established by law in the Army, but it has never
existed in the Navy =nd the air Force, since its division from
the army, has followed Navy practice in this regard,

Establishment of such a specislist corps in the Navy
and in ths Air Force is not such = departure from precedent a2 s
might be iragined, “hile the lc gal systems of those services are
today administered by officers who, notwithstsending their dis-
tinguished records and high orofessionzl competence as line
officers and zviators, zre generally not traired and cxp:rienced
in the technical duties assigned them, other specialist functions
are performed only by specialists. The Burecau of Medicine and
surgery of the Navy and the Office of the Air Surgeon General zre
manned and headed by physicians znd surgeons, who may not be so
appointed without z civilizan license, and whose life work lies in
medicine, The dental corps of tha services ars composed of dentists,
and the Chaplains Corps are headed and mannsd by ordained ministers,
There are doctors, dentists, and chaplains who are Major-Generals,
Rear jidmirals, and are accepted =s an integral part of the service
without ever having commanded a regiment or 2 nsval vesssl, In
addition, as the result of the specialization whichk comss from
modern warfare, in all services there are specialists such as




s

communicators who are trained throughout their careers for a
particular spscialty., Only in the specialties of law and of in-
telligence has there been some hesitancy in providing for a
specialist corps. Those two specislties have been largely con-
sidered as part time jobs to which senior officers, regardless

of their lack of professional trzining as lawyers or intelligence
experts, may bte assigned for a brief tour of duty, to return to
sea or to aircraft after a few years,

The Nevy has never seen fit to establish 2 legzl corps,
although in recent years it has taken tentative steps in this
direction. During wartine it h2d 2 group of reserve officers
classifizd as legal specizlists. Comrendably, since the end of
“orld Yar IT it has sent a selected group of regular navel officers
to first line law schools for legal education, 2nd has mzde such
officers the nucleus of its post-war legzsl program.

If the Navy's hesitation to create such a legal corps
stems from a desirc, with which we could concur, to have its le :al
officers deeply imbued with its traditions 2nd needs, the obstacle
is not insurmountable., 'e would endorse 3 program which would in-
sure that the Navy's lawyers have duty with Fleet units, and be as
cosnizant of and sympathetic with the problems and requirements of
the service zs its generzl duty officers. Such nas, in fact, been
the history of medical officers, chaplains, and other specialists,
ic can see no reason why such = program would not be precticable
with respect to legsl specialists. But we are firmly convinced of
the nccessity in all services of having billets concerned with
legal dutizs filled by trained and competent personnel. If there
is te be any uniformity in the courts-martial systems of ths various
services, the professional lawyers of the army must be balanced by
professional opposite numbers in the Navy znd in the air Force,
kecordingly, we recommend that amendments to the law be adopted
providing for a truly independent legal corps within cach of the
services, The chiefs of such corps should be appeinted from the
corps, 2nd not, as at oresent, from genersl duty officers. The
assignments, leaves, promotions, snd fitness repcrts of offieers
in such corps should emanate from their superiors within the corps,
and the decisions of the courts on which they sit should be re-
viewed by higher echelons within ths corps and not by commsnd. To
our mind, such provision is the hasic need of military and naval
Justice. Oncs it is accomplished, other reforms become mere refine—
ments.,

'he @1lston bill largely restricts its application to general
S
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courts-mertial, and not specizl courts, which are the Army equivalent

to summary courts-msrtisl in the Navy. It is our expzsrience that the
greater part of the sbuses which have occurrsd in military and naval

Justice have occurrcd in Navy summary snd krmy special courts, rather

then in genersl courts martizl, This is so beczuse the commanding

officer who has convened the summary or special court does sc¢ not because he
hes any doubt as to the guilt of the accused, but because he feels thst
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he cannot impcse a sufficiently severe punishment at ma2st or
company punishment., Frequently, tris is conveyed to the court
which the commanding officer appcints from his cwn command znd
whose decision he reviews, Too often the court is told that it
is ecpected tc find a verdict of guilty, and to impose 2 particu-
lar sentence, regardless of the oath that it takes "to well and
truly try, without prejudice or partiality, the case now depend-
ing, according to the evidence which shall be adduced, the laws
for the Government of the Navy, and your own conscience." The
result is that, although the court is by statute required to
enter upen its duties with an open mind as to the guilt of the
accuszd, its judgment is foreclosed in advance, and thasre is
little question es to the ultimete result. This is much 1sss
likely to happen in a general court-martial, which is not ordin-
arily convened by the comranding officer who has instituted the
procesdings and is not subject to his control. General courts-
martial are nermelly under the control of a general or flag
officer senior to the comranding officer who hes initiated the
procesdings, and the officers at his headqusrters who participate
in the proceeding are unlikely to be affected by the views of the
subordinate commandsr who has recommended the court.,

e azre strongly of the opinion that all that we have
said befors as to the necessity of independent, competent lawyers
serving as law members, prosecutors, and defense counszl on generzl
courts martizl is equally as applicable to Navy summary and army
special courts martial. Those who oppose this find it particularly
impracticable in the Navy, where commanding of ficers of smaller
units and ships have the power to convene summary ccurts martizl.
Actually, however, a large percentage of such courts sre convened
cn larger vessels such ss battleships, cruisers, and aircraft
carriers (all of which have several thousand personnel zhoard)
and on bases where there are many thousesnis of men. In such ships
and on such bases there should be no difficulty sbout providing
adequate legal specialists, just zs cther specizlist officers are
provided in the allowance list.

Ab first blush, it sounds convincing that smaller
vessels such as landing craft, minesweepers, destroyers, and other
vessels which may have no more than half a dozen officers aboard
cannot provide and cannot. justify such legesl specialists, If such
smaller craft normally travelled alone, that might well be =,
Nermally, however, they travel and function in squadrons and divi-
sions, each of which has a flagship aboard which is a squadron
commander with a staff duplicsting the staff of a fleet commander
in miniature. There is no reason why legal specialists cannot be
attached to such staffs as are othsr specialists, and be available
for duties in 2ll units of the squadron. Ve believe that any
reform of military and naval Justice will be incomplete if it is
not applicable to the inferior courts, as well as to the general
courts, to the fullest extent practicable.,
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In the development of a uniform code for all the
services, we recommen? thst 2 uniform terminclegy be adopted,
Only ccnfusion results from the fact that an Army specizl court
is known to the Navy as.a Summary court-martial; that an Army
trial judge advoecate may find as his cpposite number 2 recorder,
fdoptien of 2 commen terminolegy will do much towards the develop-
ment of a.uniform sporaoch, Similarly, we recommend that uniform
definitions of offenses, and a uniform system of punishments be
adopted which will be anplicable tec &ll the services.,

The Elston bill, in Section 210, has made it possible

o discipline an officer who has comritted an coffense by trying
him at a speecial ccurt mertial, as well as at 2 general court
martial. This is not as yet true in the Navy where the only
punishment that can ke metel out to an cfficer is trisl by a
general court-msrtial or 3 private reprimand from his commending
officer, The effect of this is that where an cfficer commits a
monor offense, he in effect goes unpunished, although zn enlisted
man committing the samz offense is subjected to punishment.
Similarly, in the Navy 2s =n administrative measure courts-
martial are cautioned sgainst confining e petty officer, although
& seaman committing zn identical offense may anil frequently does
receive punishment of confinement., e believe that these prectices
negative our hasic concept of "Equsl Justice Under Law," 2nd we
recommend that the law be amendad so as to egualizz punishments
for all service personnel. Such a provision would improve morale
and discipline,

The Elsten bill has set up 2 comprehensive and tortuous
system of review insofar as Army courts-martial are concernsd,
That system is defective in that it preserves the right of review
as to all phases of the case in the commanding cfficer whe conven:d
the court. This is completely at odds with american coneepts of
Justice,

"e reccmmend that s uniform system of review be
established within all of the serviczs, under which the command-
ing officer ‘shall retain the rizht to review the casz only for
the purposes of exercising clemency. This, of ceurse, parallels
‘ur civilian procedures under which ths right of clemency is
€xercised by the President in Foderal offenses, and by the
Governor in State offerses. The initial review of the cass as to
legality and as to all aspects other than clemency should vest
in the theatre ares or Fleet representative of the Judge Advocate
General, Thereafter, further review should be had br a Board of
Review established in the office of the Judge idvocate General
and appointed by him, as provided in the Elsten Bill,

Under present practice, in ncne of the services do
the accused or his counsel particpzte as a matter of right in
review of courts-martisl decisicns, They rarely file briefs, and
rarely do they have an opportunity to argue their cese on review,
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PThey have no knowledge of the questions that are being raised and
discussed by the reviewing officers, and have nc copportunity of
presenting their point of view,

ve recocmmend that the record of proceedings in any
court martial shall include, when forwarded for review, £ summary
of 211 objections prepared by defenss counsel, and that defense
counsel be permitted to submit briefs or other argument to the
reviewing authority. If the accused desirss, at his own expense,
to present oral argument through ecivilian counsel to the review-
ing authority, he should be permitted to do so.

The goal of auniform code uniformly spplizd and in-
terpreted in 21l of the servicdes is obviously 2ifficult of schieve-
ment without some to-level co-ordinating agency. Ideslly, when
real unification of the military servie~s is finally accomplished,
there should be a single Judge idvecate General performing 211 legal
duties for the Army, Navy, air Force, Masrine Corps, and Coast
Guard. Unification 2s provi‘ed in the National Defense act falls far
short of the unification under which such ideal can be realizeds
“ie must gear our recommendations accordingly to the existing situa-
tion, and to the advances that are realistically possible,

Accordingly, we recommend that there be 2stablished a
Board of Review in the office of ths Sccretary of Defense, which
shall have final power of review in 21l court-martial cases in all
the services, and which will be charged with the development of
uniform practices and procedures, much as the Supreme Court of
the United St2tes controls the decisions of the Federal Courts of
hppeals, The Secretary of Defense should have the further duty of
clesely supervising the operations of the various Judge advocate
General Departments, and should have the power of recommending
legislation to the Congress and of issuing directives to the
services in matters pertaining to military end naval justice. He
should have the specific responsibility of advancing unificaticn
of the legal functions of the armed services,

Today our country has for the first time a peacetime
draft. Large numbers of our young men will in the years ahead
serve in a peacetime ammy, navy 2nd air force whose mission is the
preservation of our imerican demeccracy. Under such eircumstances
it seems to us that there is a paramcunt obligation to those young
men, to their anxious familizss, and to the hasic principles of
that American democracy to make full provision for the protection
of those young men and to insure that their right to fair trials
before qualified and independent courts is not impaired. We have
every confidence that the adoption of the proposals made by us will
strengthen the morale and discipline of our armed services, in time
of war as well as in peace time,

Respectfully submitted,
RICHARD H. WELS, Cha2irman
1CUTS C. FISLAND
JOEN M, WURTAGH
SIDNEY /4. “OLFF
INZE®R B, WYATT
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November 22, 1948

Committee on a Uniform Code of Military Justice,
Cffice of the Secretary of Defense,
Washington, D.Ce.

Attention: Professor Edmund M. Morgan, Chairman
= 3

Gentlemens:

The Chairmen of the Committees on Military Justice of
the American Bar Association, the Association of the Bar of the
City of New York, the New York County Lawyers! Association and the
%ar Veterans Bar Association, take this opportunity to submit, on
behalf of the Associations which they represent, their recommenda~
tions with respect to essential reforms in the judicial systems of
the Armed Services,

Each of the Committees has made an intensive study of
the various systems of mijlitary justice and their practical applica-
tion. All of the undersigned and most of the members of their
committees, are vetarans of World War IT with extensive military ex-
perience in many branches of the various services and in marny parts

of the worlds These veterans have had wide experience in the actual

operation of the court-martial system either in the Army, the Navy

or the Air Force or have had ample opportunity to observe its operation
in the field,
The Armed Forces have & primary mission to perform, both

in peace and in war, Any code of military Jjustice must be calculated




to promote that mission and no reform of military justice, however
attractive to the civilian mind, can or should be undertaken if its
effect is to hamper that mission. It is our belief, bassd on actual
experience in the field, that the recommendations which w2 make here
will promote ths morale of the Armed Forces and thus be of material
aid in the effective conduct of their function.

Certezin reforms have been effected for the Army, in the

Among these are:

(1) The establishment of an independent Judge Advocate

General's Dzspartment;

(2) The requirement thet the_law member be a lawyer and

be present throughout the trial;

(3) The extension of the scope of review, to require Boards
of Review to consider the weight of svidence in review—
ing the judgment of the court.

It is our conviction that the reforms effected by the

Elston Bill must be extended to 211 the Services. Ue deem it essential,

howevsr, that the following zdditional reforms be made, applicable to

all Services:
(1) That the judicial systems of the Armed Services be
removed from command control;
(2) That a simple system of review be adopted;
(3) That in 21l generel courts, and wherever possihble
in all other cases, both the Trial Judge Advocate

and the assigned Defense Counsel be lawyers.,




Of these the removal of command control from the courts
parzmount and unless this be 'accomplished all other reforms will
ineffzactive,

COMMAND CONTROL

The maintenance of discipline is 2 function of command.
It requires that command shall have the power to order the trizl of
2ll charges of brzaches of military discipline; that it shzll have
the power to appoint the Trial Judge Advocate and control the prosecu-
tion; that upon the rendering*of the Court's findings and sentence
it shall have the right to exsrcise clemency.

¢

There is a clear distinction betwesn the right to order
an accused to trial and to control the prosecution, which are undoubted~-
ly command functions, and the right or powsr to influence the Court in
determining the accused's guilt or innocnence 2nd the sentence to be
imposed upon hime The latter are powers which comm2nd has expressly
disavowed. Only by withdrawing from command the power to influence
the Courtscan we be sure that it will not be exercised in the future

as it has been in the past.

The War Department Advisory Committes on Military Justice

on pp. 6 and 7 of its report, dated December 13, 1946, seys:
"The Committees 1s convinced that in many instances
the commanding officer who sele cted the members of the
courts made 2 deliberate zttempt to influence.their
decisiogs. # % ¥ Not infrequently the members of the

court were given to understand that in case of a




conviction they should impose the maximum gen-
tence provided in the statute so thzt the general,
who had no power to increase a sentence, might fix
it to suit his own ideas."
A system which permits of such abuse can only result
in 2 lowering of morzle. It is 2s essentisl to the
morale that the personnel of the 'Armed Porces bzlieve the system to
be fair, as that it be administered fasirly. To achieve this wholly
desirable result we advocate only that command, which controls the
prosecution, should not alsc appoint and control' the court and Defense
Counsel, That morzle may be maintained wi thout interferznce with the
proper functions of command, reuyuires the appointment of thz court
and Defense Counsel by 2n independent judicial arm of the service,
Using the Amy orgenization zs sn example this mey be
accomplished in the following manner:
The convening authority will be the President of the
United States, or the ranking member of the Judge Advocate Generzsl's
Departmen% who is zttached to = territcrial depa rtment, the Super-
intendent of the Military Academy, an Army.group or Ammy, and, when
empowered by the President, the Judge Adveczte Gensral of the Army
or Theater Juige Advocete may designste the ranking member of the

Judge Advocate Generzl's Department of any district or of zny force

or body of troops as 2 convening suthority. In the case of the Nowy




or Air Force the equivolent unit of command may be substituted
for those zbove enumersted.

The commanding officer to whose command a convening
authority is attzched shall designate such convening asuthority the
of ficers and enlisted men in his comma ~vailable for service aon
courts-martial. Thz commanding officer may, 2s his reguirsments
dictatz, change the personnel so designzted. From such panel the
convening authority shsll select 'the courts nacessary to discharge the
judicial function of the commend.

Ordinarily the comranding generals at Army level will
require the commanding genercsls of divisions 2nd corps within
his commznd to make zvailabls to the convening suthority the requisite
personnel., It is to be sxpected that in normal course the court
appointed to try cases involving personnel of any division or

corps headquarters will be selected from the personnel of that

division or corps. t, when required in the interests of justice,

the convening authority will have the power to order thet the accused,
be tried by a court composed of officers and men from a different
division or corps.

The reason for empowering the Judge Adwvocate Generzl
of the Army or a Theater Judge advecate to designate a convening
authority =t lower levels than Army is to take care of the situation

where, due to geographical or other circumstances, z sm2ller unit




than an &Army must have general court-martial jurisdiction.

The commanding officer, having referred the charges
for trial and the Ceurt having made its findings and pronounced
its sentence, the retord will then be forwarded to such commanding
cfficer for his action with respect to mitigation or remission of
sentence. The roccord will then be forwarded to the convening auth-

ority for review and his powers of rsview should be those given the
appointing authority in the Elston Bill. The convening ~uthority

will prepare a written review which will become part of the record

and he shall have the power to 2pprove and order sxecuted such find-

ings 2nd sentence, in whole or in part, 2s he believes warranted by

applicable law, He shall also heéwve the power

in the event that he shall disapprove the find~

FINAL REVIEW

The final review of the case should be accomplished by
2 single Board of Review which shall have as meny divisions as may
be required. These divisions will sit either in Washington or in
a Theaters This procedure should constitute final review, except
in those cases which by law require confirmation by higher authority.
Present A.W. 50, containzd in the Elston Bill; is so
complicated as probzbly to be unworkable - and certainly it is un-

intelligible, It should be repealed,




COUNS

—

One of the principal, and we believe well Jjustified,
complaints against the administration of militarv Justice during
World Wier II was that the =2ccused was inadequately represented.

Defense Counsel were 211 too frequently untrzined, both in the

law and in military justice procedure. The Elston Bill does not

make mendatory the appointment as counsél of men trained in the law
even with respect to trizls by genersl courts-martial., It pro-

Viics merely that the Trial Judge Advocate snd Defense Counsel shall
"if availzble" be lswyers, and thot if the Trial Judge /idvocate be

2 lawyer then the Defense Counsel must also he & lawyer. It has been
held repeatedly thst the determinztion of whether an officer is
"available" is not subject to review,

That counsel in militery trisls should be lawyers is not
disputed. If this be so, surely the armed Services should be re-
quired to make available the personnel necessary to zssurs the
accused of a fair trial,

Further to preserve the rights of the 2ccuszd Defense
Counsel should be required to include as part of the record a
statement of the errors which he believes were committed in the
course of the court-martisl rroceedings and he should be afforded

the oprortunity to submit a brief in support of his contentions,




SPECTAL CQURTS=-MARTIAL

In so fer as practicable the procedure of special courts-
martial should be 2 ssimilated to that of general courts, A4S a mini-

mum requirement, a law member who is either a lawyer or 2 member of

the Judge idvocate Generzl's Department should be designated in 3ll

cas:8 eXcept those involving a charge under A.W. 61 (absence without
leave)w

Commanders of the /rmed Forces of this country must
realize that they are dealing with men whose initistive, ingenuity 2nd in-
dependent self-respect hove made them the best soldiers, sailors znd
airmen in the world. Nothing can be worse for their morales than the
belief that the zame is not being played according to the rules. The
foundation stone of the morale of the Armed Forces must be the con-~
viction that when 2 member is cherged with an offense his case will
not rest entirely in the hands of his commander, but that he will
be able to present his evidence to an impartial tribunal with assist—
ance of competent counsel and that he will receive a fair and
dependent review., He is =zn integral part of the 4rmed Forces
the courts of thoss forces are his system of justice,

These considerastions of justice are as importent
in time of peace as in time of war, L4s our outlook upon world
affairs and ouf doneepts of military service hove broadened,
national defense has become a matter of concern to every citi-

zen, Jith the advent of peacetime selective service the




need to emphasize the fairness of the military justice system in-
Cre2se8.

Our present system of military justice has proved sadly
deficient in two wars. TVie cannot now be satisfied with half
Nothing less than the reforms which we here advocate can effe

true administration of justice in our court-martial system.

Very truly yours,

/s/ Geroge k. Spisgelberg

Chzirman, Specizl Committee on Military
Justice, fAmeriean Bar Association,

160 Broazdway, New York 7, N.Y.

/s/ Frederick vP. Bryan
Chairman, Special Committee
Justice, Association of the
City of New York,

102 Maiden Lene, New York &5,

/s/ Richard H. Wels

Chzirmen, Sp:cial Committze on Military
Justice, New York County Lezwyers!
Association,

-

551 Fifth asverme, New York 17, N.Y.

/s/ hrthur B, Farmer

Eﬁgirmsn, Committee on Military Law,
War Veterans! Rar Association,

551 Fifth Avenue, New York 17, N.Y.




State of Vermont

ixecutive Department
Montpelier

November 18, 1948

Mir. Eduund M. Xorgan, Jre

Chairman, Committee on a Uniform
Code of ¥Military Justice

Office of the Secretary of Defense

"‘l‘"'wm’ D. c.

Dear Mr. Norgan:

I have delayed angwering your letter of Noveaber 3rd - your request
for my comments on military justice. It has been a busy Lime,

I have some very strong convictions on this matter of military Jus-
tice. My profession is that of the law and I was & busy trial lawyer prior te
Anerica's entry into Vorld War JI. I had been State's Attorney (District
Attorney) and a defender of alleged criminals., Also I was a Reserve Officer.
I was assigned, in May of 1941, to the ,[3rd Infantry Divisien, thea in train-
ing at Camp Blanding, Florida, as a Captain and was shortly thereafter placed
on the Ceneral Court and made Law Member thereof, Incidentally, I may say I
served with that Division through combat in the South Pacific and wound up with

& relatively important position in the Military Intelligence Service in the
Pentagon. I left the Service on Christmas, 1945.

no Justice as I had conceived it in a democratic country.
fundamental reasons we were at war was to insist that Justice

right of every individual, and such was certainly not the case
the military justice system.

So much for my intense, deep, somewhat bitter feeling about this
matter - a feeling I promised myself I would someday make perfectly clear to
make corrective steps.

opinion the Commanding General should not have the appointive
Genersl Court, nor should he have anything whatsoever to do with
Efficiency Hatings of those who serve on & GJeneral Court.




Chairman, Committee on a
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Second, the appointment of the trial lawyers, particularly the defense
counsel, should not be within the contrel of the Commanding Generel of & unit,
or of the Judge Advocates, snd grest care should be taken in the cholge of the
trial counsel, both prosecution and defense.

Third, we were advised, not once bul many times on the Courts that I
sat on, that if we adjudged a person guillty we should afflict the maximum sen=
tence and leave it to the Comsanding Genseral to make any reduction. Such prac-
tice should be condemned and forbidden.

To preserve discipline, I feel that the Commanding Ceneral should
have perhaps more sumsary authority in minor matters to make sentences up to

sixty or ninety days.

I believe a Cowrt appointed by some authority far removed frem the
unit and not responsible in any way, shape or manner to Lhe unit, or pessibly
even the Amy itself, would be & very wise thing.

I was dismissed as a law Officer and Xember of a General Court
Martial because our General Court acquitted a colored man on a morals charge
when the Commanding Cenersl wanted him convicted - yet the evidence didn't
warrant it. I was called down and told that if I didn't convict in a greater
nunber of cases I would be marked down in my Efficiency Rating; and I squared
right off and said that wasn't my conception of Justice and that they had better
remove me, which was done forthwith,

1 have seen an American soldier who was placed in ball and chains for
a very minor offense over in the South Pacific - against all concept of justice.
I hope from your study you will evolve a aystem of justice for the armed ser—
vices that will merit having the word "justice" sttached to it.

¥ost sincerely,
(signed) ERNEST W, GIBSON

Ernest 7. Gibson
GCovernor of Vermont




OFrrFIcE oF THE GENERAL COUNSEL
DEPARTMENT OF THE NAVY
WasmineTon 25, D. C.

27 October 1948

MEMORANDUM

- Mr. Felix E. Larkin, Chairman, Working Group
Committee on a Uniform Code of Military Justice

Subj: Uniform Code of Military Justice - Proposed Articles
5k to 59.

I. PROPOSED CORRECTIONS
l. Article 56(d) - suggest that this be revised to read:

"The Judicial Council shall determine whether, by
reason of legal insufficiency, the findings or sentence,
as theretofore approved, shall be set aside in whole or
in part, or modified, and whether in any case where the
findings and sentence are set aside in whole, the charges
shall be dismissed or a new trial ordered."

As the section now reads it seems to permit a new trial where the
findings or sentence have been set aside in part and approved in
part, This was clearly not intended.

2, Article 59 - suggest that this be changed to read:

"Art. 59. Confirmation by President:

"(a) No sentence extending to death or involving
a general officer shall be executed unless and until
execution of the sentence has been approved by the
President.

w(b) In any case in which the sentence extends to
death, the President shall have the power to commute or
remit such sentence.

"(c) In any case of a sentence involving a general
officer the President shall have the power to commute,
remit, mitigate or suspend such sentence."

The section as drafted provides for Presidential review of sentences

affecting general officers but does not Tﬂfﬂﬁ any clemency power which

seems anomalous, - J
eneluds

II. SCOPE OF SECTIONS

I think it would be well to bring out in any discussion that these
sections are intended to cover only the appelate review of general court martial
cases and do not attempt to cover the following topics:




l. Subsequent clemency, suspension of sentence, remission
of unexecuted portion of sentence, restoration to duty, vacation
of suspension previously granted, etc. This entire subject could
be covered in a separate section which would be applicable to
inferior courts as well as general courts.

2. Review of special and summary court proceedings.

3. Finality of court martial judgments. I think the Uniform Code
should contain some provisions similar to the new A.W. 50(h), but again
this would apply to inferior courts as well as general courts and should
therefore be treated elsewhere.

Ti1l-

4% Finally in connection with the Judicial Council (Art. 56(a)) I
think some further consideration might be given to the question whether
military personnel should be eligible for membership and if so whether
they should, upon appointment to the Council, be removed from the control
of their respective departments.

(A

Robert S. Pasley




Before attempt is made at the compilation of a single code for courts—

martial, it is imperative that two premises be clearly distinguished.
FIRST
Article I, Section 8 of the Constitution of the United States provides:
"Congress shall have the power to make rules for the Government and
regulation of the land and Naval forces."
Under this Constitutional grant of power, in the Articles of War for
the Army, and Articles for the Government of the Navy, Congress has
provided for the trial and punishment by courts-martial, without indictment
or intervention of a jury, of offenses against the internal or municipal
law of the United States,
In order for a court-martial validly to try an accused for violation
of these laws, conditions precedent to jurisdiction must be met, For
example, the accused must be subject to the internal or municipal military
or Naval laws of the United States, and the conduct complained of must be in
‘wviolation of such internal or municipal law,
Such laws regulate the conduct of members (actual and constructive)
of the Armed Forces in their relationships with the Government of the
United States and their relationships with others,
These laws are penal in character and legal consequences
internal in character result from violation thereof. Under this Constitutional
. grant of power and the laws of Congrese enacted thereunder, a courts-martial
functions as a court, administering the domestic or municipal laws of the
United States. The protection afforded the accused by the internal or

municipal laws of the United States, as for example, the fifth and sixth




amendments to the Constitution of the United States, are given f&l1l1 effect.
SECOND
Article VI, Paragraph 2 of the Constitution of the United States
provides: "This Constitution and the (valid) laws of the United States
which shall be made in pursuance thereof, and on treaties
made, or which shall be made under the authority of the United States,
shall be the supreme law of the land,"
Under this second Constitutional grant of power, by treaties made
by the United States, notably the Hague and Geneva Conventions, recognition
haé been.given by the United States to the rules of the family of nations
applicable in time of war in the impact of our Armed Forces upon the
Armed Forces and peoples of enemy or other sovereignties,
For convenience these rules of the family of nations may be catalogued
under two headings:
1, Those which bring to bear upon our Armed Forces, .
2. Those which bring to bear upon others not a part of our Armed Forces.
An obsérvation pertinent to the first heading is in order. Those
rules of the family of nations having their origin in treaties made by the
United States = notably the Hague and Geneva Conventions = which bring to
bear upon our Armed Forces, for the most part, if not wholly, have been
adopted into and made penal acts under the internal or municipal laws of
the United States, Such legislation was a valid exercise of the Constitutional
power to make rules for the government and regulation of (our) land and

Naval forces, (See, also Article 1, Section 8, Clause 10, Constitution of

the United States), OCbviously, persons actively or constructively a part of

our Armed Forces, subject to such laws, who offend against such rules,

2
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offend against the internal or municipal laws of the United States, This
is true without regard to whether the violation also offends against the
law of the family of nationss The discussion under this second power
is not concerned with offenders under the first power,

We are here concerned with persons who are not actively or construc-
tively a part of our Armed Forces, as for example enemy prisoners of
war, enemy spies and saboteurs, war traitors, etcs, = who in time of war
offend against the rules of the family of nations. These persons are as
much bound to observe the rule of war as are our Armed Forces, but, unlike

our Armed Forces, they are not, in addition, subject to our internal or

\

municipal laws,

Acting under another Constitutional grant of power, Congress has
authority to provide for the enforcement of such bilateral rules of the
family of nations which are applicable to persons who are not actual or
constbuctive members of our land and Naval forces. (See Article 1, Section 8,
Clause 10). For acts and offenses for which death may be inflicted or

Iimposed or other punishment awarded as to such persons who are not actively
or constructively members of our Armed Forces, ample provision is contained

in International law and Tresty Conventions for their enforcement. For vio-

lation in time of war of these recognized treaty-made and common law rules of war,

laws of the family of nations,<by persons who are not actual or constructive
members of our Armed Forces, Congress,has provided for the enforcement of such
rules through courts-martials, military commissions, provost courts, and

occupational military government courts, etcs




Under this mmnmrﬂd ’

military commission, provost court, or occupational military Government
court, etces, is noi an organism enforcing the internal or municipal laws

of the United States, The law being administered is the law of the family
of nations. Jurisdiction thereover by courts-martials, military commissions,
provost courts, and occupational military government courts result from
treaty adoption or the common law rules of ware It is external law, not
internal or municipal lawe When functioning within the permitted boundaries
of such interpational rules and treaties, courts-martials, provost courts,

military commissions, and occupational courts, etc,, are not circumscribed by

the protective provisions of internal or municipal law, such as the Fifth

and Sixth Amendments, unless such protective provisions are voluntarily

self-imposed by provisions of internal law, Extreme care should be taken
in the voluntary extension of such self-imposed provisions, in time of
war to alien peoples beyond our internal borderss

The Artickes of War for the Army recognize these distinctions. In
Article 2, the per sons subject to internal or munlcipal
military law areclearly defined. Article 2 does not include
therein enemy spies, enemy saboteurs, enemy prisnners of war, or enehy
war traitors; such persons are made to answer to e;ternal law only under
' the provisions of Articles 12,48,81,82, See Yamashita v. United States
327 UsSe le

Under thie Constitutional grant of power, a courte=martial, military
commission, or occupational military government court may and freguently does

pass upon and determine conduct which is admittedly 1 a W £ ul,




For example, in "Rules of Land Warfare" War Department Field Manual
27-10, it is set out in Paragraph 203 as follows:

"Employment of spies lawfule=The foregoing H,R. 29 (par.202s) and
HeRe 24 !p&ro 375 tacitly recognize the well=-established right of belligerents
to employ spies and other secret agents for obtaining information of the
enemy., Resort to that practice involves no offense against international
law. Spies are punished, not as violators of the laws of war, but to

render that method of obtaining information as dangerocus, difficult and
ineffective as possihle for the enemy,"

Thus, just as it is a lawful act of belligerency to kill in battle an
enemy soldier, to keep him fpom overwhelming you, sec also it is a lawful
act of belligerency to execute a proven enemy spy, to keep the enemy from over=
whelming you and in order to render that method of obtaining information as
dangerous, difficult and ineffective as possible, In cases involving enemy
sples, courts-martials, military commissicns, provost courts or occupational
military government courts, ete,, do not function as courts in ghe legal sense
of the words Actually they function as fact finding bodiess Nor in
"suffering death"does the accused "suffer punishment™ in the legal sense of
the word, No legal consequences, euch as for example, "Corruption of the
blood" flows from his execution any more than from the death of any enemy
soldier slain in battle.

If power exists to make rules for personé who are not in our land and

Naval forces, such power has its source in a Constitutional grant other than
"to make rules and regulations for (our) land and

Naval Forces,"

If these premises be true, and they cannot be seriously denied, (See

Article 1, Section 8, Clause 10) it is highly improper to stretch the power
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to make rules for the government and regulation of o ur 1land and Naval

forces to include the power to make rules for the government and regulation
of all men everywhere,

Under the Hague and Geneva conventions whi¢ch the United States has
adopted, enemy spying is a lawful acte If it is a lawful act it cannot be an
unlawful act. Under the Constitution, enemy spying cannot_be
unla w‘f ul under the first power and 1l aw ful under the
second power, at one and the same time, This would be a legal absurdity,

For example; under the Hague Regulations to which by treaty adoption
under Constitution Article VI, Paragraph 2, The United States is a party,
spying by an eneémy is not an offense against the provisions of these

Conventions, While death may be inflicted on a proven enemy spy, the
imposition of death is a lawful act of belligerency and not punishment

penal in character, Further, "a spy who, after rejoining the Army to

which he belongs, is subsequently captured by the enemy, is treated as

a prisoner of war, and incurs no responsibility, for his previous acts

of espionage." (Hague Regulations Article 31, Rules of Land Warfare,
Paragraph 212,) Such treaties and fonventions may not be extended

beyond their boundaries; nor may their provisions be altered cr nullified

by internal penal legislation, These treaty provisions are expressly declared
tovbe.the supreme law of the land.

It is submitted that not only is it unnecessary but it is improper to
subject to internal or municipal law persons who are not actively or
constructively members of our Armed Forces. See Yamishita v Styler 327 IS l.

Indeed, from the very nature of things, if an accused was a citizen
subject to internal or municipal law of the United States, and was charged with

6




being a spy or a saboteur, the offense would be that of Ttreason' uhder
internal or municipal law of the United States, without regard to being
as well an offense against the laws of families of nations. Jurisdiction
to try the internal or municipal law offense of 'treason' would not lie

in a military commission, provost court, or occupational military govern-

ment court, etc., but in a courts-martial or civil courts organized

and constituted in conformity with the provisions of the Constitution and
internal or municipal laws of the United States for trial of persons
whoare subject to its jurisdiction over such offenses. Military commissions,
provost courts, or occupational military government courts are speedily avail-
able for persons who are not actual or constructive members of our Armed Forces
and who offend against the rules of war announced in international treaties
and conventions or the common law fules of war,

From all that has been said it is evident that it is not permissible
under the Constitutional power, \

"to make rules and regulations for (our) land and Naval forces."
to change lawful acts of belligerency under treaty-made rules to internal
penal law offenses punishable by death, by imprisonment, by find, or by
imprisonment and fine, nor to extend such offenses to "all places" =
in conflict with the provisions of Article 42 of the Hague ﬁegulationa
Convention, to which we are a party,~~wherein our powers over hostile
territory are hiimited to that part thereof only to which we have established
our authority. (See "Rules of Land Warfare, Paragraph 271).

The proposed articles for the government of the Navy enacted under

the first power include in our internal laws the act of spying by an

enemy as an internal penal offense punishable by death or by




imprisonment or fine, and subject such enemy

spy not ohly to s uch dinternal law penal offense (whether or not

he subsequently is taken as a prisoner of war) but to all other

provisions of o ur internal or municipal penal law applicable to our

forces. Further it is provided that war traitors and prisoners of war are
amendable not only to such spy provisions buﬁ to all other provisions of
our internal or municipal penal laws applicable to our Naval forces.,

It is pertinent here to observe the sharp distinction between
"detention" and "arrest"., "Detentiﬁn" is restraint, for the convenience
of government, Persons summoned for pury duty suffer detention, Persons
drafted into the Army suffer detention, Prisoners of war and persons
entitled to be treated as such during hostilities, suffer detention
in order to foreclose their further useful service to the enemy. Acts
of detention are for some profit to government; it is for governmental
convenience and involves no violation of law by the person detaineds No
loss of civil rights accrue to the person detained.

Arrest on the other hand is detention, plus punishment, It is

put in motion by the accuseds The restriaint of the person arrested is

occasioned by a violation of law by such persons Serious loss of political
rights may and do flow asla consequence of arrest.

Whereas a spy who is captured after rejoing the Army to which he
belongs may suffer 'detention', as a prisoner of war, such detention
cannot be "detention" and "arrest" at one and the same time under equal

provisions of the laws of the United States, Such result is inevitakle




when spying by an enemy is made a penal offense against our internal or

municipal law, punishable by death, imprisonment and fine. Accurately

spying under the conventions is a lawful act for which death may be
imposed as a lawful act of belligerency; if a spy rejoins his Army
and is thereafter captured he may only be detained as a prisoner of
war. Further, if for any reason a spy is not ordered to be put to death
as a lawful act of belligerency, (the only authorized procedure under Inter-
national law) a sentence of imprisonment penal in character may not lie.
The alleged spy may be “detainéd" however, as a prisoner of
war or a person eantitled to be treated
s uc hy =as in the case of any person who is dangerous
to our security. This is detehtion, however, not
arrest, and ends when the war ends,
WARNING
Whereas under old Article of War 48 it #as not necessary that the
President confirm the lawful act of belligerency of executing a spy, under
Article L8 as amended in HeRe 2575, all d e a t h sentences inflicted
by "court martial™ muet be confirmed by the President. It is submitted that
speedy execution for proven enemy spies in the zone of operations im highly
desirsble, This does no} preclude the exercise by the President of his
abundant powers of command and pardon without regard to confirmation, which he
is free to exercise whenever and however he may choose. The provision as to
spies as written in old Article 48 prior to H.R. 2575 should be retained.
JAs an alternative, and to avoid MAppellate Review" mandatory in all

court-martial cases, in spy cases where death may be inflicted, such cases




should be tried only by "Military Commissions, Provost Courts, Occupational

Military Government Courts, etc.," for whose sentences "Appellate Review"

does not apply.
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