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4 January	 1949JAG:NLM:KH:atc 

.. 
MEMORANDUM FOR COLONEL CURRY	 REC'lt I 1I 

., 
SUbject:	 AW 107, 10d and 109, comparison with current naval 

law, regulations and practice ... 
1. There is a difference in form between AW 107-109 and naval 
law in that the Articles for the Government of the Navy do not 
contain comparable provisions.* 

2 • AW 107. 

(a) Statutory naval provisions comparable to AW 107 are 
34 USC 183 and 183a., 

(b) In substance, Army and naval provisions conform to.. 
• 

each other in that enlisted personnel in both services are 
compelled to make good time lost in excess of one day through 
injury	 or disease the result of their own misconduct or through 
intemperate use of drugs or alcoholic liquor. Army and naval 

• 
• provisions, however, differ substantially in regard to time 

lost by enlisted personnel in excess of one day through un
authorized- absence or confinement under sentence or while 
awaiting trial and disposition of the case if trial results 
in conviction; in the Army, soldiers are compelled to make 
good the time so lost, while in the Navy, enlisted personnel, 
upon their own a~plication only, may be permitted to make good 
the time so lost. 

(c) The comparable provisions read as follows: 

AW 107. "Solders to Make Good Time Lost.--Every soldier who 
in an existing or subsequent enlistment deserts the 
service of the United States, or without proper author•	 ity absents himself from his organization, station, or 
duty for more than one day, or who is confined for more 
than one day under sentence, or while awaiting trial 

c.	 and disposition of his case, if the trial results in 
conviction, or through the intemperate use of drugs or 
alcoholic liquor, or through disease or injury the 
result of his own misconduct, renders himself unable 
for more than one day to perform duty, shall be liable 
to serve, after his return to a full duty status, for.. 
such period	 as shall, with the time he may have served 
prior to such desertion, unauthorized absence, confine• ment or inability to perform duty, amount to the full 

•
 term of that part of his enlistment period which he is
 
required to	 serve with his organization before being 
furloughed to the Army reserve." 

* CSAW	 107, 108, and 109 refer to a memorandum from the Statutory• 
Re~ion Group of the Office of the Army Comptroller to the Judge 
Advocate General of the Army of 6 August 1948 (letter CSACM-L) in
dicating that AW 107-109 might be eliminated from the code of 
military justice and placed elsewhere in the United States Code. 

For a slight modification of par. 1, see,. post, par. 4b" page 10. 
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34 usc 183. "Term as affected by absence from duty on account 
of sickness resulting from misconduct.--An enlistment 
in the Navy or Marine Coprs shall not be regarded as 
complete until the enlisted man shall have made g90d 
any time in excess of one day lost on account of injury, 
sickness, or disease resulting from his own intemperate 
use of drugs or alcoholic liquors, or other misconduct. 
(Aug. 29, 1916, ch. 417, 39 Stat. 580; July 1, 1918, ch. 
114, 40 Stat. 717.)" 

34 USC l83a. "Term as affected by unauthorized absence from 
duty or by confinement under sentence or pending trial. 
--Every enlisted man in the naval service Who, without 
proper authority, absents himself from his ship, station, 
or duty for more than one day, or who is confined for 
more than one day under sentence, or while awaiting 
trial and disposition of his case, if the trial results 
in conviction, may be permitted to serve, after his 
return to a full-duty status, for such period as shall, 
with the time he may have served prior to such unauthor
ized absence or confinement, amount to the full term 
of his enlistment. (May 21, 1928, chI 650, 45 Stat. 
620.) 1/ 

(d) Art. C-10304(4) BuPers Manual 1948 explains the policy 
underlying, and application of, 34 USC 1830. as follows: 

"* * * The application of this law permits person
nel to make good such absences from duty during the 
current enlistment in order to receive, upon subsequent 
enlistment within 3 months after discharge, the reenlist
ment allowance to which they would have been entitled 
had such'time not been lost. See reenlistment allowance, 
article C-1407. * * * enlisted personnel * * * shall 
make official application to their commanding officer 
for this privilege, * * *. The commanding officer's 
action on the request shall be final unless there are 
unusual circumstances attendant which would justify 
referring the application to the Bureau. * * * When 
enlisted personnel make such application * * * ~nd 
application is approved, they will be entitled, on 
subsequent enlistment within three months of date of 
discharge, to reenlistment allowance based on the full 
term of the enlistment from which discharged. Further
more, such persons will be entitled to the reenlistment 
allowance even though they may be discharged within 
three months of date of expiration of enlistment as 
extended by adding the time lnAt". tn ~l)r.h ~nJJ.stmp.nt 

:::>r extGn~to:n of' p-n~1~'t.m8nt.." 
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(e) The following is an excerpt from a pertinent table in 
Art. C-7817 Bupers MC',nunl 1948, "furnished as a handy reference'!: 

"Table of Time Not Served 1 

'''-, Effect of Sick-·-mi 5''', Cfnanthor- Confined Confined as Absence whil e 
", time not cond:u.ct inl:; ~ed ab awai ting result of in civil 

" served excess cf l~,pn~e trial (if sen~ence of arrel!l-t and 
For "-'.... 1 day over 24 convicted) court mar 'while serving 
pur'oose '." hours tial (more sentence 

thl:ln 1 day)

~--~:==----~~~------------------- ---------
Discharge Time must Optional Option9l Option?l Optional-
(by reason t" mad.e ··-Time --·Time --Time Time may be 
of exp, of 'J.p. Op.. !l1:.'1Y '0 e mo.;iT be may be made up if 
enlistment)·. tional for 'T:an.e up. r:Jade up. made up. convicted 

minority C-·7817(1) C-10304 C-10304 and retai ned 
enlistment and C- (4). (4) , in naval 
C-78l7(3) 110304(4), service.

I C-I030(4) .and C
\-- ----\o!l~_0~,30>.!.:14llf(..!"".2.L_)*__J,....----:.-.---_+_------'----------

"l Entries are to be used as a guide, but are not to be considered 
authoritative. Applicable Hanual references should be consill ted, 

II * * *" 

(f) The following are comparnble details of scope and 
application of AW 107 and 34 usc le3-183a: 

(1) As far as AW 107 and 34 usc 183 refer to miscon
duct, this includes misconduct prior to enlistment; the decis
ive question is whether time in excess of one day is lost 
during the enlistment. Cf. Dig. JAG Army 1912-1940, p. 376, 
sec. 465(4); General Snedeker, Misconduct and Line of Duty 
(Revised), p. 14, fn. 175. 

(2) The Act of 27 September 1944 (ch. 426, 58 Stat. 
752) specifically provides that venereal disease shall not be 
presumed to be due to wilful misconduct if the person in serv
ice complies 'with the Army or Navy regulations requiring him 
to report and receive treatment for such disease. Cf. Navy 

* The interpretation of·34 USC 183 to the effect that making
good time lost by, misconduct is optional in case of minority
enlis tment dev1ate.a. from ..G~O 2-1930,. 19 (~1 t,h t'urthClT' rc,fAr8Jl.OClS.) 
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Department General Order 225; CMO 6-1946, 221; also 2-1945, 
6d, and 2-1947, 44. 

(3) Neithe~ AW 107 nor 34 usc (183-)183a refers ex
pressly to confinement by civil authorities; the application 
in BuPers Manual of the rule of 34 usc 183a to civl confine
ment (cf., ante, p. 3, par. (e» conforms to similar Army 
practice; cf. Dig. JAG Army 1912-1940, p. 376, sec. 465(3): 

"The question whether a soldier released 
by civil authorities without trial is legally 
liable t8 make up time lost by his arrest 
and detention depends upon the cause of such 
arrest and detention. If a result of his own 
misbehavior or misconduct he must make up time 
so lost under A.W. 107; if not, there exists 
no such liabili ty ." 

There is, of course, the difference that additional service is 
compulsory under AW 107 while it is optional under 34 usc 183a 
and depends upo~ retention of the man in the service. 

(4) There is a difference hetween AW 107 and 34 usc 
183a in that the former mentions desertion as well as unauthor
ized absence while the latter mentions, in this connection, un
authorized absence only. This difference is probably linked to 
the other, more basic, difference between the two provisions, 
AW 107 providing for compulsory additional service while 34 usc 
Id3a provides for additional service only upon application by 
the enlisted man and only upon ap~roval of the application by 
the commanding officer (or BUPers). The approval of the appli 
cation depends probably upon the ~uestion whether the a~plicant 

can be recommended for reenlistment; cf. Art. C-7821(18) BuPers 
Manual 1948. 

(5) A discharge issued a soldier by competent author
ity constitutes a waiver by the Government of his liability, 
under AW 107, for further service by way of compensation for 
time lost; Dig. JAG Army 1912-1940, p. 377, sec. 465(6), and 
(1946 ) 5 Bull. JAG Army, p. 93. Art. C-I0304(5)(b) BuPers Manual 
1948 declares that the extension of enlistment for time lost by 
misconduct (34 usc 183) is automatic, except that personnel if 
found not physically fit for service or reenlistment by a board 
of medical survey should be discharged, type and character of 
discparge based upon consideration ~f their medical and service 
records. Cf. also (1943) 2 Bull. JAG Army 429 and CMO 1-1940, 
68, for situations in which enlisted personnel 'I.Jh.o ll.Hti r.<J make 
er.cx".. +.i.m,e 1.03'-' W8't'e n-r.t in. oA. :fl.lll-dnt.y st.atus. 

.. 4 .;.
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(6) The Department of the Army regards a soldier as 
being compelled to make good the time lost by unauthorized ab
Sence (or desertion) although' prosecution and punishment may 
be barred by the statute of limitations; Dig. JAG Army 1912-1940, 
p •. 376,. Sec. 465(2); 1 Bull. JAG Army, p. 27. (1942). 

(7) It may be observed that, prior to the enactment
 
of 34 usc 183a, the Attorney General held, in 1922, in regard
 
to a deserter from the naval service
 

"that the period of desertion must be deducted 
from the contract period of enlistment, and the 
latter accordingly extended until the enlisted 
maD has fully served the term for which he con
tracted, The prov.i.sions to that effect which 
have for a long time been a part of the Articles 
of War (see e.g., section 1342, Revised Statutes, 
Article 40; Act of August 29{ 1916,c. 418, sec. 
3, Article 107, 39 Stat. 667; are merely declara
tory of general principles and the common mili 
tary law. II (33 Op. Atty. Gen. 121, 128.) 

The syllabus of this part of the Attorney General's opinion in 
CMO 4-1922, 11, reads as follows: 

"The period of desertion must be deducted 
from the contract period of enlistment and the 
latter extended (if desired by the Navy Depart
ment) until the enlisted man has fully served 
the term for which he contracted.'" 

This view, however, was apparently overruled by CMO 5-1925, 16 
(about three years prior to enactment of 34 usc 183a): . 

"Held: The conclusion supported by law and 
precedents seems to be that all enlisted men 
regardless of the term for which enlisted are 
required to make up the time lost by absence 
on account of 'injury, sickness, or disease' 
resulting from their own misconduct, and that 
no enlisted man of the Navy or Marine Corps 
may be required to make up any time otherwise 
lost (J.A"G. Memo: April 17, 1925).n 

3. . A1r{ 108.* . 

*"A!·t:Lc1.e of War 108, relating to separation of soldiers from the 
servi.ce, is changed in terminology to elim;1.nate some archaic pro
visions and to conform to the method of prescribing the manner and 
type of discharge which is now followed and has been followed for 
many years. * * * 

n* * * I may say, also, the changes in article 108 expressly 
authorize the bad conduct discharge by a special court martial. 
Without the change, the special court martial would be prohibited 
from adjudging the discharge'in any form." (General Hoover, Sub
commi.ttee.Hearings on H.R.·~75 (No. 125L p. 2134.) 
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(a) There is no statutory naval provision similar to that 
part of AW 108 which prescribes that 

"Ne enlisted person, lawfully inducted into the 
military service of the United States, shall be 
discharged from said service without a certifi
cate of discharge * * *" 

although there are statutory and regwative provisions which, in 
effect, amount to the same. Cf. 33 Ope Atty. Gen. 121, 129: 

"It is true that the Articles of War (e.g., Act 
of August 29, 1916, c. 418, sec. 3, article 108, 

39 Stat. 668) require a formal certificate of 
discharge in the case of an enlisted man in the 
Army, while there does not seem to be any such 
provision relative to the Navy (although such a 
method of evidencing the discharge would probably 
be adopted, without statutory requirements, from 
reasons of administrative convenience." 

In line with this opinion, sec. 334 NC&B provides: 

"The jurisdiction of courts martial over * * * 
enlisted men ordinarily ends when they become 
regularly separated from the service by * * * 
discharge. * * * The mere expiration of the 
period of enlistment of an enlisted man, without 
the concurrence of any other circumstance what
soever, does not operate to dissolve his status 
and does not of itself relieve him of liability 
to military law for offenses committed during 
the period of enlistment. Discharge by expira
tion of enlistment does not take effect notwith
standing delivery of the discharge certificate, 
until midnight of the last day of service. Dis
charge at any other time or for any other c'ause 
takes effect on delivery of the certificate." 

Besides, there is a statutory provision (38 USC 693d, 
enacted in 1944 and amended in 1945) which applies, to all 8rmed 
forces, the rule stated in the first part of AW 108: 

) "No person shall be discharged or released 
from active duty in the armed forces until his 
certificate of discharge or release from active 
duty and final pay, or a substantial portion 
thereof, are ready for delivery to him or to 
his 08Y.t of' ki.T\ "r lego.1 }'<)pr":>$ep..t,f\.ti."e: * -- -II. II 
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Statutory naval references to discharge certificates 
are: ! 

34 USC 193 The Secretary of the Navy prescribes the form of 
honorable discharge. 

34 USC 194 / "'Honorable discharge' as a testimonial of fidel
ity and obedience" to be granted by commanding officer 
of a vessel. 

34 USC 205-206 Certificates of honorable discharge to be granted 
to persons who were discharged for fraudulent enlist
ment because of misrepresentation of age or minority 
during Spanish-American War or World War I. 

34 USC 597 The Secretary of the Navy is authorized and directed 
to issue discharge certificates in the true names of 
persons who served under assumed names and were honor
ably discharged. 

34 USC 598 The Secretary of the Navy is authorized to issue 
duplicate of lost or destroyed certificate of dis
charge. 

BuPers Manual 1948 provisions relating to certificates 
of discharge are Articles C-l050l et seq., H-6208. 

(b) There is no statutory naval provision similar to that 
part of AW 108 which provides that 

"no enlisted person shall be discharged from said 
service before his term of service has expired, 
except in the manner prescribed by the Secretary 
of the Army, or by sentence of a general or special 
c ourt martial." 

But there are several statutory and regulative naval provisions 
which, in effect, although with certain modifications, amount 
to the same:* 

* There was a substantial difference between old AW 108 and 
naval law in that the only discharge by court martial which 
AW 108 authorized was a (dishonorable) discharge by 5cneral court 
martial while naval law "authorized, in addition, a (bad conduc~) 
didcharge by (general or) summary court martinI; AGN 30, 35. 
After AW 12, 13, and 10d have been amended by P. L. '759, Army 
law conforms to naval law. 
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10 USC 651 Purchase of discharge 34 USC 196* 

10 USC 652 Discharge on account of
 
dependent relations
 

10 USC 653, Discharge of minors, etc. 34 USC 202, 203, 
205, 206, 900a653a, 654b,
 

655; 50 App.
 
USC 1531
 

10 USC 656 Discharge of disabled
 
men
 

Discharge within +'hree 34 USC 195 
mr:,nt~18 of F.xpj.ro.
t -i. en of terrH 

DD j nCD., r..:.nrl (Uscharge 34 USC 197, 197a 
for the good of' the 
se~vj.ce, payment of 
$25 to men so dis
charged 

(50App.USC 732) Discharge within 6 mos. 34 USC 186 
after end of war 

• 
Sec. 4(b) ,Selec Discharge of inducted Sec. 4(b), Selec

tive Service persons in accordance tive Service 
Act of 1948 wl~~h standards and Act of 1948 (cf. 

pJ'ocednres prescribed N.D.Bull.10!31!48, 
by Secre~ary of Defense p. 18.) 

(38 USC 693h) (RAview of ct13charges (38 USC 693h) 
(cx~ept discharges by 
GaM) by board of re
V:J.0-W, dischar~es and 
d13mlssals. lCf. also 
5 USC 191a .)) 

AW 108 may cause the impression that the only cases in which 
a soldier may be discharged before his term of service has expired 
are those prescribed by the Secretary of the Army and those in 
which a court martial adjudges a discharge. There are, however, 
as foregoing list shows, some statutory provisions for discharge 
of S oldie:L's prior to expiration of enlis tment • 

A provision of Navy Regulations 1920 compar~ble to the secon~ 
pC'.:::' of _C1.W 108 is Article 1686 (cf. Art. 1279, Nc.vj" ~:;::::l]}f',tions 
, r,;, on \ 
.L. ";'~ -+ I 0 

Cf. Art. C-10307(3), BuPe~s Mc.nual 1948.* 
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The statutory basis of Art. 1686, Navy Regulations 1920, is 
34 USC 591, i.e., Sec. 1547 Revised Statutes. The provisions of 
the Army Regulations dealing with discharges are based upon 10 
USC 16 (patterson v. Lamb, 1947, 329 US 539, 542; cf. also Dnvis 
v. Woodring, C.A. D.C., 1940, III F .2d 523, 524). AW 108 could 
be cited as an additional statutory basis of regulations issued 
by the Secretary of the Army and dealing with discharges. It may 
be observed that AW 108 has been referred to as basis of the view 
that administrative discharges are not subject to review by civil 
courts; cf. Nordmann v. Woodring, 28 F.Supp. 573 (1939, D.C. 
Oklahoma) and cases just cited; the Supreme Court, in Patterson v. 
Lamb, mentioned the question, but did not determine it r 

In addition, there are numerous provisions dealing with dis
charge in Parts C and H, BuPers Manual 1948 (cf. id., p. 411, 
heading "Separation"). 

(c) It aPPrears that AW 108, at the beginning, uses the words 
"enlisted" ahd 'inductee" as synonyms although there is a dif 
ference between induction and enlistment. According to CMO 1-1944, 
105, the case of Billings v. Truesdell, 1944, 321 US 542, caused 
changes in induction procedure so that induction can be completed 
without administration of oath (see, post, par. 4a). 

4. AW 109. 

(a) A statutory naval provision comparable to the first 
sentence of AW 109 is 34 USC 593, reading as follows: 

II Oa th of allegiap.ce. --The oath of alleginnce 
now prOVided for the officers and men of the Army 
and Marine Corps shall be administered her0after 
to the officers and men of the Navy •. ~Mar. 3, 
1899, c. 413, sec. 25, 30 Stat. 1009.) I Cf. LRNA 
1945, p. 852; the provision concerning the oaths 
to be taken by officers and enlisted men of the 
Marine Corps is sec. 1609 Revised Statutes, 34 
USC 694; LRNA 1945, p. 428 •. 

Cf. also 5 USC 16 relating to the oath of 
office in the civil, military, or naval service. 

The oaths of allegiance upon enlistment in the Army, 
Navy, Marine Corps or Coast Guard are identical except for thei~ 
concluding portions* and read as follows: 

* and except for the following details: 
contain an an
 

the words "that I will serve * * *";
 
(1) the Navy and Coast Guard oaths "d" preced·lng 

(2) the Navy and Coast Guard oaths use commas in lieu of ~.Gl;d=-
" to .•colons after "United States of America" and after whom~oeve~, 

(3) the Marine Corps oath does n0~ rooutlJ.1.n the:> n .... ro.o of' the
 
person, n.t,.-t.hF; l.egj_nnin,g~. c.f't""r ":t".
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., !II, " do soiemnly swear (or
affirm)-that I will-bear true faith Bnd allegi
ance to the United States of America; that I 
will serve them honestly and faithfully against 
all their enemies whomsoever; and that I will 
obey the o:rCi':."-l's ().~' the P):'nsident of the United 
Sta.tes 8.nd tne OrGel'S of the officers appointed 
over me 
(A .1·~'r'-.)•~t:l 

acc orc:ing to the rules and Artic les of War. II 
(Na~vy ~ ) 
aoccrding to the rules and articles for the 
~overn.'Tlent of the Navy. II 
(Marine Corps:) 
according to the Rules and Articles for the 
Government of the Army, Nav~, and Marine 
Corps of the United States. I 

( Coas t Guard:) 
according to the laws of the United States 
and the regulations governing the Coast 
Guard ." 

~The Army oath appears in AW 109; the Navy -oath appears in the
 
I Shipping Articles II ~Navpers 603, Rev. 12-44); the Marine Corps
 
oath appears in the 'Enlistment-Induction Contract and Record
 
(NavMC 118(2) -PD); the Coast Guard oath a.ppears in the "Enlist 

ment Contract ll (NCG 2500, Rev. June, 1942). It may be observed J
 

in this connection, that the Marine Corps form, just mentioned,
 
contains the oath twice, once for induction and once for enlist 

ment. )
 

(b) A statutory naval prov~s~on comparable to the second 
sentence of AW 109 is AGN 69, authorizing recruiting officers 
to administer oaths. Cf. also Art. 1682, Navy Regulations 1920, 
(deleted in Navy Regulations 1948) prOViding that the recruiting 
officer shall, on enlisting a person, administer to him the 
oath of allegiance if authorized by law to do so, (According 
to telephone information received from -the Recruiting Division, 
Bureau of Naval Personnel, it is expected that a new naval 
recruiting manual will be issued at or after 1 February 1949.) 

Very respectfully, 

1(. H(t C( <. (;( ·:t·Vl" 
' ... 

K. HALLGARTEN 
Lieutenant, USNR 
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Office 
NAVY DEPARTMENT 

of the Judge Advocate General REC'1 J1 
JAG:NLM:JEC:nep Washington 25, D.C. 

7 January 1949 

MEMORBNDUM	 TO MR. LARKIN: 

Subject:	 Proposed legislation "To authorize commissioned 
officers of the Army, Navy, Air Force and Marine 
Corps, including the reserve components thereof, 
to administer the oath required by Section 1757, 
Revised Statutes, and for other purposes." 

Reference: (a)	 Discussion with Col. Dinsmore 6 January 1949 
re bill authorizing all commissioned officers 
to administer oaths to appointee. 

Enclosures: (R)	 Copy of undated letter 'SecNav to Speaker, House 
of Representatives. 

(B) Copy of bill. 

1. The enclosures are furnished to complete your files 
on UCMJ .. 

IP
 
/ I J. E. CURRY 

I Colonel, USMC 

(V'
 

J 
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1 
C 

THE SECRETARY OF THE NAVY o 
JHG:LC:JB:al WHSHINGTON p 

Y 

\

The Honorable, 
The Speaker of the 

House of Representatives, 
Washington, D. C. 

My dear ~r. Speaker: 

There is transmitted herewith a draft of 
proposed legislation "To autporize commissioned 
ofLI.cere of the ,hrmy, Navy, Air Force CLnd Harine 
Corps; including the reserve components thereof, 
to Gdminister the oath required by Soot-ion 1757, 
Revised Stc:.tutes, Elnd for other purposes." 

The purpose of Section 1 of the proposed 
bill is to authorize any commissioned officer of 
the Hrmy, Navy, Air Force, and Marine Corps, in
cluding the reserve cooponents thereof, to admin
ister the oath I'E'CJ~irpd by S8ction 1757, Revised 
Statutes, in cOE.-:e':.J~l\)n v-rith the appointment of 
any person to COL~\38io~8d officer grade in a 
regular or reser-..rC? C:X:-:DCi!lCnt of r..ny of the afore
said services. Section 2 provides th2t ench of
ficer of the Navy and Marine Corps shall be pre
sumed to have accepted a promotion to a higher 
grade from the de..te of 2D)ointment thereto unless 
such promotion is expressly declined by the offi
cer concerned. In addition, this Section provides 
th~t offiCers who have subscribed to the oath con
tained in Section 1757, Revised Statutes, shall 
not be required to renew se..id oath or to take ~ 

new oath upon promotion to a higher grade if they 
have been on continuous active duty. 

The Navy Department frequently receives 
the oath of office of a')pointecs to officer 
grades in the Navy and Naval Reserve which have 
been subscribed and sworn to before officers of 
the hrmy and hir Force. There is no authority 



JhG:LC:JB:al 

for this practicc, and it is necessary to return the 
oaths to the appointees in order that they can be 
subscribed and sworn to before a person having general 
authority to administer oaths. 

Under brticle 114 of the nrticles of War (10 
U.S.C. 1586), certain designated officers of the Hrmy 
are' authorized to administer oaths "for tpe pUl?poses' 
of the administration of military justice and for 
other purposes of military administration", The Comp
troller General has held that this authority does not 
extend to non-military activities (10 Compo Gen. 357). 
Article 69 of the Articles for the Government of the . 
Navy (34 U.S.C. l200~ art, 69), authorizes certain 
d~signatcd officers of the Navy and Marine Corps to 
adoinister oaths "for the purposes of the administra
tion of naval justicc and for other purposes of nav~l 

adoinistration ll • This authority has also been held by 
the Comptroller'General to extend only to matters of 
naval justice and naval adoinistration (12 Com. Gen. 
489). 

In addition to the foregoing, the nct of hpril 
25 , 1935 (49 Stat. 161), authorizes certain designated 
officers of the Navy and Marine Corps to administer 
oaths in placds beyond the continental limits of the 
United States, and under the ~ct of Hpril 9, 1943 (57 
Stat. 58), various Naval and Marine Corps officers are 
authorized to administer oaths within the United States 
during time of war or national emergency~ There is no 
peacetioe authority whereby a commissioned officer of 
one of the Departments of the National Military Estab~ 
lishment, within the continental limits of the United 
States, may administer the oath of office to a person 
appointed to comoissioned officer grade in a component 
of any other of the said Departoents. Section 1 of the 
proposed bill would provide such authority and is con
sidered very desirable especially in view of the current 
coordination of activities of the Departments of the 
National Military Establishment, 

Section 2 of the proposed bi~l woul~ be appli
cable only to officers of the Navy and Marine Corps, 
including the recerve c~~ponents therrro~.. The A~t of 

~ 2 



October 14, 1942 (56 St~t. 787), contains authority 
with respect to officers of the Army of the United 
States which is substantially similar to the author
ity contained in Section 2 of the proposed bill. 

The Navy Department has b2cn G8signated by 
the Office of the Secretary of Defense to sponsor 
this prop88al on behalf of the National Military 
Est2blishment and accordingly recom~JnQs its enact
monto 

Th~s report has been coorcinnted.within the 
National Military Establishment in accordance with 
procedures prescribed by the Secretary of Defense.

Enactment of the proposed legislation would 
not result in any cost to the Government. 

Lt. Cdr. J. Boyle 
Extension 2532, Rm. 2324 
Office of Legislative Counsel 
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A B ILL 

To	 Quthorize commissioned officers of the hrmy, Navy, 
Bir-Force, Qnd Merine Corps, including the reserve 
com~onents thereof, to ndminister the oath required 
by Section 1757, Revised Statutes, and for other 
purposes. 

, 
Be it enacted by the Senate ~nd House of Repre

scntatives of the United States of ~mericQ in Congress 

nssembled, That any commissioned offic0r of ~ny compo

nent of the Army of the United St~tes (including commis

sioned officers of the Nation~l Guard of the United 

Stntes), the United States Navy and Marine Corps (in

cluding the reserve com~0nent8 thereof), ~n~ the United 

States ~ir Force (including the Reserve Components there

of), whether or not on nctive ~uty, is hereby ~uthorized 

to administer the oath requireQ by Section 1757, Revised 

Statutes, incident to the appointment of flny ~erson to 

commissioned officer grade in Qny cOffilonent of any of 

the aforesain services, or any other oath reqUired by 

lQW in connection with appointment to such commissioned 

offic~r grflde. 

SEC. 2. Each officer )f the United States Navy 

and ~arine C1r~s, including the reserve cOffiDonents 

thereof, herecfter proooted to a higher grade, shall be 

deemed for all purposes to hflvc accepted his )romotion 

, 



to such higher grade upon the date of his ap)ointment 

thereto unless he shall expressly Gecline such ~ro

motion, and shall receive the pay and ~llowances of 

the higher grade froD such date unless he is entitled 

under sooe other ~rovision of l~w to rec~ive the pay 

nn~ allowances of the higher ~rada from an earlier date •. 

:- No such officer who shall have subscribed to the oath 

of office required by Section 1757, Revised St~tutes, 

shall be required to renew such oath )r to tnke n new 

oath upon his ~rom0tion to a higher ~r~de if his serv

ice after the taking of such oath sh~ll have been con

tinuous. 

- 2 
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NAVY DEPliRTMENT 
Office of the Judge lidvocate 

~ashington 25, D.C. 
General REC'O 

Ji-iG: NLiVi:JEC: nep 

10 January 1949 

MEMORBNDillVi	 TO MR. LHRKIN: 

Subject:	 Substi tution of word "grClde II for lire. ting" in PrOlJOscd 
nrticle 15 UCMJ (12/23748). . 

1. I have recommended to Mr. Haydock that the word "grClde" 
be substitutC)d for the word IrC'.ting" in two D1Elces in "rJroposed 
&rticle 15 (b) (4), first line, II Commanding Offic8rs Non-Judicial 
Punishment." Mr. Haydock agreed &nd I understand thct he go..vo the 
necessary instructions. 

Qf~-
f;/

I 

J. E. CURRY 
Colone1, US~"iC 

... 



NAVY DEPARTMENT / 
Office of the Judge Hdvocate General RE~ A 1

JAG:NLM:JEC:nep	 Washington 25, D.C. 

10 January 1949 

MEMORANDUM TO MR. LARKIN: 

Subject:. Current A.W. 105. 

References: (a)	 Navy Personnel Claius Bct of 1945, 31 U.S.C. 223d, 
extends to SecNav the authority of SecBrmy under 
the Military Personnel Claims ~ct of 1945, 31 U.S.C. 
222c-h, 223 b,c. 

(b)	 Foreign Claims nct, 31 U.S.C. 224d. 
(c)	 Claims for damages occasioned by vessels, 34 U.S.C. 

599, copy attached. 
(d)	 Claims for damages not occasioned by vessels, 3~ 

U.S.C. 600, copy attached.	 \ 
(e)	 Federal Tort Claims, administrative provisions, 

28 U.S.C. 2401, 2671-2674, 2678, and 2680, 

Enclosures: (h)	 Copy of references (c) & (d). 

1. The Navy has found the various Code provlslon~ (listed 
as references above) to be adequate for the satisfaetory settlement 
of minor claims without serious complaint, 

2. It is my own opinion that these references, in the 
aggregate, have served to protect the Govepnment against a flood 
of unwarrantGd claims. 

3. Since the enclosures are fairly brief they are attached 
for your convenience. 

yo
,;J7 J. E. CURRY 
~ Colonel, USMC 



~ 599. Claims for damages occasioned by vessels~ 

The Secretary of the Navy is authorized to consider, ascertain, 
adjust, and determine the amounts due on all claims for damages oc
casioned since the 6th day of bpril, 1917, where the amount of the 
claim does not exceed the sum of ~3,OOO, occasioned by collisions or 
damages incident to the oDeration of vessels for which collisions or 
other damage vessels of the Navy or vessels in the naval service shall 
be found to be responsible, and report the amounts so ascertained and 
determined to be due the claimants to the Congress through the Tre&
sury Department for payment as legal claims out of appropriations 
that may be made by Congress therefor. (Juna 24, 1910, ch. 378, 36' 
Stat. 607; Dec. 28, 1922, ch. 16, 42 Stat. 1066.) 

~ 600. Clains for damages not occasioned by vessels. 

The Secretary of the Navy is authorized to consider, ascertain, 
adjust, determine, and pay the amounts due in all claims for d~nages 
(other than such as cr8 occasioned by vessels of the Navy), to ~nd 
loss of privatoly owned property, occurring subs0quent to April 6, 
1917, where the amount of the cl[~im ~00S not exc~cd y500, for which 
dam~~e or loss men in tho naval service or Marino Corps are found 
to be responsible, all paJm~nts in settlement of said C12ios to be 
made out of the appropriation "P~y, l-;1iscellnncous." (July 1, 1918, 
ch. 114, 40 Stat. 705; July 11, 1919, ch. 9 41 Stat. 132; hay 29, 
1928, ch. 901, § 1 (60), 45 Stat. 990.) 
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~IEGEli~~~, ST~SSEh, SCEW~~Z & Sr!EG~,BEliG
 

160 :Oroac.way
 
lie1'! York 7
 

.I.~ove!"1ber 23, 1948 

Felix Larki'1, Esq.,
 
Codni ttee on Uniforu Code of IvIilitary Justice,
 
Office of tho Secretary of Defense,
 
Jashin~ton, D. C.
 

DeA.r Mr. Larkin: 

There will be nailed frOQ this city to
night to the attention of Prof. Morgnn the letters of 
the Chnirnen of the various cO~.h.:i ttees concerni n;;::: th8 
refor;JS to court-onrtial dee~eJ. necessar;y oy then. 

I would sreatly a~preciate it if at 
the a~):;,ro)riate r.iOnont you could inforn :.le as far in ad
vance as fossiole when the new Co~e of Military Justice 
will bc intro(~uce:l i"l to the Can~ ross. :r :..ake this 
request because we have been suc~essful in persundinG 
the .·'.L18rican. 3roadcastinf' CofJpnny to d.evo te one of their 
FOrQJ sessions to a discussion of the subject, both on 
television and naQio. It is their Jesire as well as ours 
th~t the progrm~ should be scheduled to be coincident 
as nearly as possible with the intro~uction of the new 
19~islation into the Congress. I hope you will be able to 
rer:'.eiJber this request. 

Thanking you iT! advance, I an 

Yours very truly, 
/s/ GEOnGE A. SPIEGEL~EF.GG.... s: eo 



New York County La~Jers Association 
Office of the Secretary 

November 19, 1948 

Felix Larkin, Esq.
 
Specia~ ssistant to Srcretary of
 

Drfense Forrestal
 
The Penta gon
 
lIashington, D.C.
 

My dear Felix: 

At the request of Richard H. 1"Jels, 3sq., Chairman 
of our Committee on MiJitar,}' Justice, I am forwa ding herewith 
six (6) copies of ths report of that Committee, which report 
has not yet been acted upon by our Board of Directors. When 

.. action thereon has been taken, you will be formally notified • 

I hope things are going well with you in ":ashing
ton, that you like your new job and with all good wishes, I 
remain 

CordialJy yours, 

/s/ Terence J~ McManus 

Secretary 
TJM:b 
Enclosure 



NS'·] YORK COUNTY LAn~RS 1 ASSOCIATION 

Sm"MARY OF REPOR.T OF T~ Cm~MITTEZ OF MILITARY JUSTICE 

The Corm~i t tee finds tha t : 

1. The basic reform necessary is the separation of the 
control of the courts-martial systems from co~mand. Although this 
is reported in the press to have been accomplished by the Elston 
Bill, that is not the fact. The Elston bill provides for a Judge 
Advocate General's Department in the Army, but leaves complete 
control of the courts-martial system in the hands of command. 
This should be corrected by placing the power of review in the 
Judge Advocate General rather than in the officer convening the 
court, and bV requiring that law members of courts, and defense 
counsel be qualified lav~ers assigned by the Judge Advocate 
General. Such officers should have their assignments, promotions, 
fitness reports, and leaves controlled by the Judge Advocate 
General. 

2. The prolllslons of the Elston Bill establishing a 
Judge Advocate General's Department pr~sently relate only to the 
Army. The creation of such departmen~s and legal corps for the 
Navy and Air Force should be provided for. 

3. The reforms which have been proposed should be 
applicable to summary courts-martial in the Navy and to special 
courts-martial in the Army as well as to general courts-martial. 

4. A unifo rm terminology and code should be adopted for 
all of the armed services o 

5. Officers should be made responsible for the commission 
of lesser offenses (as they now are not) and should be triable by 
the inferior courts. 

6. A co-ordination of the courts-martial systems of all 
the services should be made a specific responsibility of the 
Se creta ry of Defense. 

,
 



REPORT OF THE Cm~TrT"EZ ON WILITA RY J"LJSTIC~ OF 

TH3 N€'-: YORK COU!\JTY LA ;Yi;RS' ASSOCIATION 

Sarlier this year S3crate~ of Defense Jamos V. 
Forrestal appointed a committ98 consistmg of Professor Edmund 
M. Morgan, Jr., of the Harve I'd Law School as ctairman~ Under 
Secretary of the Navy W. John Ken~ey, Assistant Secr~tary of 
the Ar~~ Gordon Gray, Assistant SecrGt~ry of the Air Force 
~ugene M. Zuckert, and Felix E. Larkin, assistant general 
counsel of the Department of Defense, as 2xecutive secretary, 
to draft a Code of MilitarJ Justice uniform in substance and 
uniform in interpretation and application to all of the armed 
services. In his precept establishing this committJc, the 
Secret2ry indicated that this uniform code should protect the 
rights of those subject to the coda without impairing the per
formance of military functions. 

Having noted the previous ~ctivitiGS of this Associa
tion in th0 field of military <Jnd na val justice, the Morgan 
Committee on September 27, 1948, invit2d the ~ssociation to sub
mit our recommendations with respect to deficiencies in the 
present Articl~s of n'ar and ArticleS for the Government of the 
Na\~. Upon referral of Professor Morgan's lotter to our committee, 
we have cartJfully rsvoiw3d our earlier reports on military justice, 
the ct2nges effected bv the Elston Bill enectod in the closing 
days of the second session of the Eightieth Congress, and the 
proceedings before the House ~nd Senate Comrrittees on the Armed 

,.	 SerVices, a~d hav3 generally studied the problems of military
and naval justice. 

The limitations ~nd inadequacies of our systems of 
military and naval justice were graphically portrayed to the 
public and to merrbers of Congress during3nd .after -i!iorld 'Var II 
by many service men and women, lav~ers ~nd laymen alike, who had 
had first hand experience vuth the oper3tion of such systems, and 
fOUhd that resemblance between them and the courts which they 
knew as civilians was largely coincidental. It was disturbing to 
them to find th3t the same official w~s empowered to accuse, to 
draft and direct the charges, to select the prosecutor and defense 
counsel from the officers under his command, to choose the members 
of the court, to review and alter their decision, and to change 
any sentence imposed. They were shocked to learn that an offense 
com~itted by an officer was subject to different treatment ~nd 
punishment than the identical offense committed by an enlisted 
man. They were surprised to find that many of the judges, prosecu
tors, and defense counsel participating in courts m0rtial were 
neither la,~ers nor tr~ined in the law, and that, in the nav31 
services, there was not even the minimum requirement that a 
single law member be on a court. 
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The reports that carne beck of these things to the 
civilian co~munity, together with specific instances of ?buse 
in the court martial process, initiated a flow of bills into the 
CongressionJl hopper and an expression of aroused public opinion 
which gave promise that r8for~ms would be cccomplished. The 
Secreta~ of '~3r and the Secreta~ of the N2VY each appointed 
boards of distinguished citizens to review the court martial 
systems of their respective ser~~ces, and to m~ke reco~mendations 

for a thorough-going revision of milita~ and naval justice. The 
famou3 Vanderbilt Report, made to Secretary Patterson, and the 
Ballantine and Keeffe Reports, made to Secreta~ Forrestal, all 
found substAnce to th2 charges which had b..Jen levelled a t the 
court martial systems, and presented definitive recommendations 
for the elimination of the conditions which made such charges 
possible. 

The jugular vein at which all such Boards aimed their 
recommendations was the domination and control of the courts
martial systems by command. All such boards concluded that amend
ments to the Articl.:::s of '""ar and the Artic12s for the Government 
of the Navy vhich correct other in;dequacies of military and n~val 

justice, but which fail to check cow~ond control, effect only 
second3ry reforms which becom8 me9ningless in the absence of the 
rooting out of the major sources of "buse and j njustice. As to 
this, the Vanderbilt Committee said: 

tiThe system of military justice laid dOi'm 
in the },1anual for Courts-M.srtiaJ. not in
frequently broke down because of the denial 
to the courts of independence of action in 
many inst3Dc8s by the commandj.ng officers 
who appointed the courts And revi8wed their 
judgements; and who conceived it the duty 
of command to interfere for disciplina~ 

purposes. Indeed, the 3ener~1 attitude is 
expressed by the In9xim that discipline is 
a function of command. Undo11btf:3 dly, tbe re 
was in many inst~nces en hon~st conviction 
that since the appointing authority was 
responsible for the welf8re and lives of 
his men, he also had the power to punish 
theu, and consequently the courts appointed 
by him should carry out his will. ·-;e think 
that this attitude is completely wrong and 
subversive of morale, ~nd th~t it is 
necessary to take steps to suard ag2inst 
the break-do''Jl1 of the system at this point 
by making such action contrary to the 
':'rticles of ·';ar or regulations and by 
protecting tho courts from the influence 
of the officers who authorize and conduct 
the prosecution." 

..
 



• 

r-.
y 

•
 

-3

Implementing this finding, the Vanderbilt Committee recommended 
(a) the appointment of courts by the Judge dvocate GeneralIs 
Department, instead of by cOmmand; (b) the assigr~ent of iefense 
counsel by the Judge Advocete General's Department, and the re
quirement that defense counsel be a trained 13WJr er; and (c) that 
the initial review of decisions, except for purposes of clemency, 
be in the hands of the Judge hdvocate General's Department, in
stead of in the commanding officer who initiated the proceedings 
and convened the court. Corollary proposals provided that the 
officers in the Judge Advocate General's Department should be 
qualifi8d lawyers insuloted from the indirect influence of command 
bv hmling their promotions, assignments, leaves, and fitness re
ports emanating from the Juige Advocate General's Department 
rather than from command. 

It was felt that once command h~d filed its accu
sations end placed a man on trial, the judicial machinery should 
be in the hands of an ind3pendent judicial system YIithin the 
service which, not subject to pressur3s I?nd influence from command 
wouLd insure the accused the some fair trial be competent personnel 
that he would receive in our criminal courts if he were 3 civilian• 
In this recowmendetion and belief our ~ssociation concurred, as 
well as the .\T'lerican Bar i!ssociation, the ,.,.ssociation of the B"r 
of the City of New York, The ~ar Veterans B~r Association and many 
other veterans and tar groups • 

On February 20, 1947, th.] --'jar Department completely 
rejected these recommendations. The posi tioD of the ~,rmy with 
respect to them was summarized by Secr~tary of the hrr:ry Kenneth 
Royall in thd Virginia Law Review for Nay, 1947, wbere he said: 

liThe :r';8r DfpDrtment feels that the 
Committee received a rather exaggerated 
impresRion of the prevalence or serious
ness of pressure exert3d on courts-m~rtial. 

However, there were doubtless instances 
where appointing authorities entirely 
misconceived their duties and functions 
and over-stepped the bounds of propriety." 

Extended hearings on the bills relating to the Army 
court-martial system ~ere held by the House Committee on Armed 
Services, but no House hearings have been h21d on the N~vy Bills o 

No hearings a t all. have be €l1 held by the Senate CommittJc. The 
House Com~ittee reported out H.R. 2575, introduced by Representa
tive Elston of Ohio at the request of the ~rmy, and tris bill 
in amend3d form was passed by the House. In the closing d3Ys of 
the s2cond session of the Eightieth Congress, the entire Elston 
Bill was introduced bv Senator Kern of Missouri as a rider to the 
Selective Service Act of 1948, and, without the benefit of any 
Senate he3rings, was accepted by the Senate, and signed by the 
President as Public Law 759 of the Eightieth Congress. It becomes 
effective on February 1, 1949. 
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The passage	 of the Elston Bill WAS hailed on the floor 
of Congress and in thQ press as the accomplishment of the refonns 
in milit'1ry justice ~Irhich had been sought by our Association, 
among others. k label of "Court Martial Reform" was placed upon 
the bill which was sC2.rcely indicative of its contents. Such 
labelling '~as highly dangerous in that it gave the public and 
the prc5s the impression that substantial reforms had been a c
complished, and thus reduced the possibility of further Congress
ional action to effect the real reforms which are still lacking. 
Accoraingly, it is important to make clear just wtat the Elston 
Bill accomplished. 

First of all, it must be noted that even such r~forms 

as arc affect3d by the Elston Bill hBve no application to the 
Navy, the Marine Corps, the Coast Guard, and, probably, the air 
Force. Just as the changes in milita~ jvstice which were adopted 
in 1921 were rcstricted in their application to the Army, so the 
Zlston Bill	 is piece-meal legislation. 

The most important phase of the Elston Bill to our 
mind is such change 2S it b.as effected in the r31atic~ of comrr.and 
to the courts-martial systems. Such change is reflected by Section 
246 of the bill, a~ending Section 8 of the National Defense Act 
(10 U.S.C. 61) to provide for a Judge Advocate General's Corps. 
This provides for a separate corps, headed by a ~;~ajor-General and 
three Brigadier-Generals, which shall have a strength of not mss 
than l~ of the authorized active commissionsd officer strength 
of the Army, together with such warrant officers end enlisted 

';	 personnel '1S mAy be assigned by the Secretary of the Army. This 
corps is given its ovvn proJ"otion list, simila I' to that of the 
Medical Corps and Chapleins Corps, independent of the line. This 
was vigorously opposed before Congress by the Army on the ground 
that thereby too great a prsference was given to officers perform
ing legal duties over line officers. It may be significant that 
the ;;rmy has not y,et moved to put into operation this or other 
provisions of the ~lston Bill. 

The establishment of such a corps, with its own 
promotion list, has been widely ha iled E:S h3ving 8stabl ish3d "an 
independent Judge .lldvocate General's Department," but this is far 
from the fact. ~s was s?id in an editori2l appearing in the tugust, 
1948, issue of the American Bar ~ssociation Journal: 

liThe new statute accomplishes som3 de
sirable improv8ments in military justice, 
supplementing thos0 which the Secr3t2~ 

had power to introduce by his own action, 
along lines recommended by the Vanderbilt 
Committee nominated by our ~ssociation and 
appointed by the ";pr Department. The Zl,ston 
Bill creates a Judge Advocate General's De
partment which is iniependent in the sense--e 
that it has	 Duthority to handle its own 
administrative matters, but, as has been 
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pointed out several times in these 
columns, (33 A.B.A.J. 40, 45, Janua~ 
1947; 33 ,:.B.A.J. 319, April 1947; 
33 H.B.A.J.	 898, Sept2mber 1947), com
mand remains completely in control of 
the operation of the nrmy's courts
rna rtiD1 sys tern. " 

Under the Elston Bill the power to appoint courts re
mains in command. Under tte Elston Bill the power to review, in 
all its aspects, the decisions of courts-martial rG~ains in the 
comrranding officer who convened the court. Under the Elston Bill 
prosecutors and defense counsel are required to be members of the 
Judge Advocate-General's Department or othe~~ise qualified lawyers 

!	 only \lif available" -- a qualification which re21istically leaves 
the situation in status quo. '.e believe that in all jnstances and 
in all the services, the prosGcutor and defense counsel should be 
members of the Judge AdvocatG G3neral's Department or otherwise 
qualified lawyers. So far as the Cesic fundam9ntel matters at 
whioh the movement for court martial reform h3s b2en aimed, little 
is accomplished by the Elston Bill. 

'Ie have reviewed the history and background of these 
provisions to clear away the confusion that has been erected as 
a result of the enactment of the Elston BilL -.Ve come now to our 
recorrmendations with respect to t.he position of corrmand in the 
court-nartial system. 

'(;e do not question that discipline is a proper concern 
of command, just as the commissions of crime in the civilian 
community is a concern of the executive authority, represented by 
the District Attorney and the GovernorI' '-'e believe that where a 
commanding officer has reason to believe thct an individual has 
committed an offense, he must have the authority to file charges 
against that individual and to order hi~ tried by a court of 
competent jurisdiction, and to be responsible for the prosecution 
of the offense, such responsibility including designation of a 
qualified prosecutor. --ie believe that it should continue to be 
the prerogative of comrr:nd to evaluate the seriousness of the 
crime, and determine whether the ~se shell go before a general 
court-martial, or a court wi th le sser powers of punishment. ,. e 
further believe that, just as the civilian executive, the comrrand
ing officer should have the power of clemency. 

But once the judicial proceedings have been placed in 
motion, we agree with the opinion expressed by Hamilton in Number 
78 of The Federalist tha t flThere is no liberty, if the power of 
judging be not separated from the legislative and 8x0cutive 
powers .11 

l'~e feel tha t, once the case has been referred by 
command for trial, the powers and control of command must end, 
save for the right to exercise clemency. Accordingly, we ~3commend 



,. 
-0

that (1) the power of appointing the court, and the defense 
counsel must rest with the Judge Advocate General's Depcrtment; 
(2) that the personnel s erving in such cepacity must ba free from 
the authority of com~and directly, or indirectly in matters of 
appointment, fitness reports, promotions, leaves, etc.; and (3) 
that judicial review of court-martial proc8edings sh~ll be in 
higher echelons of the Judge Advocate General's Department. 

A practical problem of major proportions ?riff8s with 
respect to these recommendations. By law A Judge AdVOCate G8neral's 
Do.partment exists in thCl RegulE l' Army, :.::TId the Judg:; Advocate 
General, as well as the other officers in the Department, are 
professional lawyers. Such is not the: case in the n:::val services 
or in the Jdr Force. 

~ihi18 there is a Judge f'ldvocate General of the Nav;;r, 
n::d ther he nor other officers performing logal duties are re
quired to be lawyers. Traditionally, officers assigned to legal 
dutie:s in the nav:11 services are line officers whose tour of ciuty 
in the Judge Advocate GeneralIs office generally comes between 
other assignments. 

If there is t.o be 2 real sys tern of milit"1ry or nC'val 
justice, it must be ~dministered within each of the services by 
a corps of leg21 specialists from' rhom each JUJge _"dvocate 
Gener::l shall be requi Y'9d to be 2ppointed, and ·,Y!;ich ":lill provi::ie 
the lav r membeY'S of the courts, the prosecutors, End the d8fense 
counsal, all of ,:hom ought. to be tr;1ined lawyerso Such:3 corps 
is 91ready estsblishcd by law in the ~rrny, but it h~s never 
existed in the Na~ ~nd the Air Force, since its division from 
the: nrmy, has folloYed Navy practice in this regC1rd o 

Establishm8nt of such 3 specialist corps in the Navy 
and in the Air Force is not such c departure from precedent a s 
might be irragined. ",hile th3 lc gal systems of those services are 
today administered by officers ''Iho, notwi thstandine their dis
tinguished records and high professional competence as line 
officers and 3viators, are generally not trair~ed and 0xp3rienced 
in the technical duties assign~d them, other specialist functions 
are performed only by specialists. The Bureau of Medicine and 
Surgery of the N2.VY and the Office of the Air Surgeon General 2re 

\	 manned and headed by physicians end surgeons, vho may not be so 
appointed without 3 civilicp license, and whose life ~ork lies in 
medicine. rhe dental corps of the services are composed of dentists, 
and the Chaplains Corps are headed and mann8d by ordJined ministers. 
There are doctors, dentists, and chaplains who are Major-Generals, 
Roar ;~rlmirals, and are accepted as an integnl part of the service 
without ever having comm3nded 3 rogiment or 2 naval vessel. In 
3ddition, as the r2sult of the spGcialization vhich comes fro~ 
modern wa rfa re, in all services thera arE sp'3cialists such ElS 

-e
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cornmunic3tors '''ho ara tr2in::d throughout their careers for a 
particular spacialty. Only in tha spec:i.alties of law and of in
telligence has th~re cern some hesitancy in providing for a 
specialist corps. Those two specialties have been largely con
sidered as part time jobs to which senior officers, reg?rdless 
of their l~ck of professional training as l&wyers or intelligence 
experts, may be a ssigned for a brief tour of duty, to return to 
SGa or to aircr2ft after a few years. 

The Navy has never sec:n fit to establish a legal corps,
 
although in racent years it has taken tentative steps in this
 
direction. During wartine it h3d a group of reserve officers
 
classified as le g31 specialists. Com, endably, since the end of
 
";orld rJar II it has sent a selected group of regular n'Jval officers
 
to first line law schools for legal education, and has made such
 
officers the nucleus of its post-war legal program.
 

If the Na~r's hesitation to create such a lagal corps 
stems from a desire, with which we could concur, to have its le~al 

officers deeply imbued 'Iii th its traditions 2nd needs, the obstacle 
is not insurmountabte. ",e would endorse a program which would in
sure that the Navy's lav;yers helve duty with Fleet units, an1 be as 
co~niz8nt of gnd sJ~pathetic with the problems and requirements of 
the service ~s its general duty officers. Such h~s, in fact, been 
the histo~ of mediC'll officers, chQp18ins, ~nd. other specialists. 
':ic can see no reason why such [: prcgr2!11 llvould not be precti.cable 
wi th respect to legal specialists. But we are firmly convinced of 
the necessity in all services of ha~ng billets concerned with 
leg,cll duti3s filled by trained and competent personnel. If there 
is to ba any uniformity in the courts-mc3rtial systems of the various 
services, the professional la~vyers of the ',i,rnw must be bglanced by 
professioml opposite numbers in the Navy ;;;nd in the Jri.r Force. 
l..Jccordingly, we recommend th3t amendments to tho:: 1.Jv{ ba adopted 
proViding for a truly independent 18g31 corps within 2~ch of the 
services. The chiefs of such corps should be appointed from the 
corps, 2nd not, as at present, from g8nergl duty officers. The 
assignments, leaves, promotions, Fnd fitness reports of officers 
in such corps should emana te from the ir superiors 1'1i thin the co rps, 
and the decisions of the courts on which they sit should be re
viewed by higher echelons lfr.i thin th2 corps and not by cOITIm'3nd. To 
our mind, such provision is the basic neeJ of military and naval 
justice. 0nC8 it is accomplished, other reforms become mere refine
ments. 

Ehe 2lstcn bill largely restricts its application to general 
courts-martial, and not specizl courts, which are the Army ~quivalent 
to slli~ma~ courts-martial in the Navy. It is our experience that the 
greater part of th2 ~buses which have occurre1 in milita~ And naval 
justice have occurred in Navy summa~ :,nd i.rmy special courts, rather 
than in general courts martial. This is so because the commanding 
officer '~!ho has convened the summa~ or special court does so not beceuse he-e has any doubt as to the guilt of the accuse-:l; but because he feels thet 
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he cannot impose a sufficiently severe punishment at WEst or 
company plnishment. Frequently, tris is conveyed to the court 
which the commanding officer appoints frow his cvn command and 
whose decision he reviews. Too often the court is told thAt it 
is ecpected to find a verdict of guilty, and to impose a particu
lar sentence, regardless of the oath that it takes "to well and 
truly try, without prejudice or partiality, the ccse now depend
ing, according to the e vidence which shall be adduced, the laws 
for the Government of the Navy, and your own conscience. II The 
result is that, although the court is by st3tute required to 
enter upon its duties with an open mind as to the guilt of the 
accus3d, its judgment is foreclosed in advc-ncG, and there is 
little question as to the ultiwate result. This is much less 
likely to happen in a general court-martial, which is not ordin
arily convened by the co~~anding officer who has instituted the 
proceedings ?nd is not subject to his control. General courts
martial are normally under the centrol of 8 general or :lag 
officer senior to the co~~anding officer who has initiated the 
proceedings, and the officers at his he8dquarters who participate 
in the proceeding are urQikely to be affect3d by the ~i3ws of the 
subordinate commander who has recommended the court. 

-ve 2~e strongly of the opinion that ~ll that we have 
said before as to the necessity of independent, competent la,~ers 

serving as law members, prosecutors, 2nd defense couns0l on general 
courts marti-l is equally as applicable to N'3vy sUITl.'7!ery ani 4'mny 
speci9l courts rBrtial. Those who oppose this find it particularly 
impracticable in the Ngvy, where commanding officers of smaller 
units and ships have the p~wer to convone s~mmaDr courts martial. 
li.ctually, hOll'ever, a large percent.sge of such courts are convened 
cn larger vessels such as battleships, cruisers, 2nd eircraft 
carriers (8Jl of v.rhich have several th::msand personnel eboClrd) 
and on b~sas where there are many thousan:s of men. In such ships 
and on such b?ses there should be no difficulty ~b0ut providing 
a~equat8 legal specialists, just as ether specialist officers are 
provided in the allowance list. 

At first blush, it sounds convincing that smaller 
vessels such 8S landing craft, minesweepers, i0stroyers, en::l other 
vessels which may have nn mora than h2.lf a lozen officers abcard 
cannot proVide and cannot justify such legal specialists. If such 
smaller craft normally travelle::l. alonro, the t might well be 3J. 

NOrmally, however, they travel an::l. function in squ:-drons an~ divi
sions, each of 'vhich has a flagship aboard ~hich is a squadron 
commander ¥Qth a staff duplicsting the staff of a fle8t commander 
in miniature. There is no rFason why legal specialists cannot be 
attached t r such staffs as are other specialists, and be available 
for Juties in all units of the squadron. "Je believe th2t any 
reform of military and mval justice wilL be incomplete if it is 
not applicable to the inferior courts, as well as to the general 
courts, to the fullest extent practicable. 
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In the development of a uniform code for all the 
services, we recol"unen·-l thet ;:: uniform terminolcgy be adopted. 
Only ccnfusion results from the fact that an ~rmy special court 
is known to the Navy as a surr~8ry court-martial; that an Arwy 
trial judge advocote may find as his cp~osite number a recorier. 
4dcpt~on of ? com~on terminology will do mucD towaris the develop
ment of a unifPrm appraoch. Similarly, we recommenj that uniform 
definitions of offenses, Cln'l CJ unif0 rrn system of punishments be 
adopted which will be applicable to all the services. 

The Elsten bill, in Section 210, has made it possible 
to discipline an officer whc has com~itted an offense by trying 
him at a special ccurt mErtial, as well as at a general court 
martial. This is not 3S yet true in the Navy where the 0nly 
punishmant that c~n he meted out to an 0fficer is trial by a 
general court-martial or a private reprimand from his cc.mmcn:iing 
officer. The effect 0f this is that where an officer commits a 
manor offense, he in effect goes unpunishf,rl, :-,1though cn enlisted 
m:m committing the same offense is subjected to punishment. 
Similarly, in the Navy 8S :=m El8mj.nistr<>tive Me2SUre c0urts
martial are cauti0ne:i <:' gainst confining a. petty officer, although 
a seeman cOTI''Jnitting an identic.?l offense may an:l frequently -ioes 
receive punishment of ccnfinerrent. ";e believe tr.at these practices 
negativ9 our l:>asic concept of "Equal Justice Under Law," 2nd we 
recommeni that the lc w be amenrl.3d s(') as tc equaliz2 punishments 
for all service personnel. Such a pr~vision wculJ improve morale 
and :lis~ipline. 

The Elston bill has set up A c0mpreh3nsive and tortuous 
system of review insofar 3S .l.rmy c"urts-martial are c0ncerned. 
Thst ~stem is defective in that it preS8rvcS the right 0f review 
as to all phases of the case in the comman:hng officer who cc:nvenjd 
the court. This is completely at odis with i'1mericdn concepts nf 
justi ce. 

"ie reccmmeni th3 t s uniform system of revic::w be 
esta blished vr.L thin all of the servic,,3s, under which the command
ing officer shall retain the ri~ht to review the cas,3 only for 
the purposes of exorcising clemency. This, of crurs8, parallels 
"ur ci'lilian proceiures unier which th.:; right of clemency is 
exercisej by the President in Fs~eral offenses, and by the 
Governor in State rffenses. The initial review of the case as to 
legality 2nd 3S to all aspects other than cle~ency should vest 
in th~ theatre area or Fleet representative of the Judge ~ivocate 
GeneraL Thereafter, further review should he had b,r a Board of 
Review establishei in the office of the Judge .,,·lvccate General 
ani appointed by him, AS provided in the Elston Bill 

o 

Under present pr3ctice, in n0ne nf the services do 
the accused or his cnunsel particpete as a matter of right in 
review of c0urts-martial decisions. They ra rely file l;riefs, and 
rarely do they have an opportunity to argue their C2se on review, 
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They have no knowledge of the questions ttat are being roised and 
discussei by the revievQng officers, anl have nc opportunity of 
presenting their point of view. 

've racommeni that the record of proceedings in any 
court martial shall include, when forwarded for review, 2 summary 
of ~ll objections preparad by defense counsel, an~ that j~fense 

cOllDsi31 be pe rmi tted to submit briefs or othe r argument to the 
revi2~~ng authority. If the accused desiros, at his own expense, 
to present oral argument through civilian counsel to the revie "
ing authority, he should be permitted to do so. 

The goal of a uniform code uniformly i1ppli3d an:i j.n
terpretej in all of the s2rvic~s is obviously difficult of ~chieve
ment without 3:) me to-level co-nrdinating agency. Ideslly, when 
re,''11 unific2tion of the military services is finally accomplished, 
there should be a :>ingile Judge Ar.ivoc-3te General' performing all leg31 
duties for the Army, Na~, ~ir Force, Marine Corps, and Coast 

j
 
GuarJ. Unification 3S provi~ed in the National Defense act falls for
 
short of the unification under which such idegl can be realized.
 
"ie must gear our recommend3tions accoriingly to the existing si tl,la

tion, and to the advances that are rselistically possible. 

Accordingly, we recommend that there ~e established a 
Board of Review in the office of the Sccrete~ of Defense, which 
shall have final power of review in all court-marti~l cases in all 
the services, and which will be charged with the development of 
uniform practices and procedures, much 3S the Supreme Sourt of 
the United S~ates controls the decisions of the Fedoral Courts of 
hppe81s. The Secret~Dr of Defense shoul:i have the further duty of 
closely supervising the operations of the various Judge Advocate 
Gener~l Departments, and should have the pow8r of recommencing 
legislation to the Congress and of issuing directives to the 
services in matters pertaining to military and nav&l justice. He 
should have the specific responsibility of a:ivancing unification 
of the legal functions of the armed services. 

Today our count~ has for the first time a peacetime 
draft. Large nillnbers of our young men ~ll in the years ahead 
serve in a peacetime army, navy and air force whose mission is the 
preservation of our American democracy. Under such circumstances 
it spems to us that there is a paramount obligation to those young 
men, to their anxious femilies, ani to the h8sic prin~iples of 
that A$£rican democracy to make full provision for the protection 
of those young men and to insure that their right to fair trials 
before qualified and indepen1ent courts is not impeired. ~e have 
every confidence that the adoption of the proposals TtDde bv us will 
strengthen the morale ani discipline of our arme:i services, in time 
of war 8S well as in peDce time. 

Respectfully submitted, 
RICHfRD H. rmLS, Cheinnan 
LOUTS C. FBLf:.ND 
JOHN M. 'MURTAGH 
SIDNEY j~. '-fOLFF 
Y}!ZEF B. iNYA'IT 



,
 
•
 

•
 

,
 

• 

-

•
 



,
 

-


•
 



New York County Lawyers Association 
Office of the Spcretary 

November 19, 1948 

Fp1ix Larkin, Esq.
 
Specia~ Assistant to Secretary of
 

DFfense Forrestal 
The Penta gon 
r[ashington, D.C. 

My dear Felix: 

At the request of Richard H. Wels, 3sq., Chairman 
of our Committee on Military Justice, I am forwarding herewith 
six (6) copies of the report of that Committee, which report 
has not yet been acted upon by our Board of Directors. When 
action thereon has been taken, you will be formally notified. 

I hope things are going well with you in '\ashing
ton, that you like your new job and with all good wishes, I 
remain 

Cordially yours, 

/s/ Terence J. McManus 

Secretary 
TJM:b 
Enclosure 



N.~.n YORK COUNTY LA '!iY:!:,RS t ASSOCIATION 

SID'MARY OF REPOR.T OF THS COMMITTE3 OF MILITARY JUSTICE 

The Committee finds that: 

1. The basic reform necessary is the separation of the 
control of the cou~ts-martial systems from cow~and. Although this 
is reported in the press to have been accomplished by the Elston 
Bill, that is not the fact. The Elston bill provides for a Judge 
Advocate General's Department in the Army, but leaves complete 
control of the courts-martial system in the hands of cow~and. 

This should be corrected by placing the power of review in the 
Judge Advocate General rather than in the officer convening the 
court, and by requiring that law members of courts, and defense 
counsel be qualified lawyers assigned by the Judge Advocate 
General. Such officers should have their assignments, promotions, 
fitness reports, and leaves controlled by the Judge Advocate 
General. 

2. The prOVlSlons of the Elston Bill establishing a 
Judge Advocate General's Department pr9sently relate only to the 
Army, The creation of such departments and legal corps for the 
Navy and Air Force should be provided for. 

3. The reforms which have been proposed should be 
applicable to summary courts-martial in the Navy and to special 
courts-martial in the Army as well 8S to general courts-martial. 

4. A unifo rm terminology and code should be cdopted for 
all of the armed services. 

5. Officers should be made responsible for the commission 
of lesser offenses (as they now are not) and should be triable by 
the inferior courts. 

6. A co-ordination of the courts-martial systems of all 
the services should be made a specific responsibility of the 
Secretary of Defense. 

l 



REPORT CF TIE COJi..ThTfTEE ON ~rn,ITARY JUSTICg OF 

TH3 N~'-: YORK COUNTY L.A';Y.i:R'S I ASSOCIATION 

Sarlier this yecr Sacr3tary of Defense James V. 
Forrestal appointed a committ88 consistmg of Professor Edmund 
M.. Morgan, Jr., of the Harvard Law School as chairman, Under 
Secretary of the Navy W. John Ken~ey, Assistant Secr~tary of 
the Army Gordon Gr~y, Assistant Secret~ry of the air Force 
Eugene M. Zuckert, and Felix E. Larkin, assistant gGneral 
counsel of the Department of Defense, as executive secretary, 
to draft a Code of Military Justice uniform in subs~ance and 
uniform in interpretation and application to all of the armed 
services. In his precept establishing this conrnitt2P, the 
S3cretF.ry indicat~d that this uniform code should protect the 
rights of those subject to the coda without impairing the p3r
formance of military functions. 

Having noted the previOUS activities of this Associa
tion in the field of military and naval justice, the Morgan 
Committee on September 27, 1948, invited the Association to sub
mit our recommendations with respect to deficiencies in the 
present Articl~s of r"ar and Articles for tho Government of the 
Na\~. Upon referral of Professor Morgan's lotter ta our committee, 
we have cart3fully reveiwed our earlier reports on militarv justice, 
the changes effected bv the Elston Bill enactod in the closing 
days of the second session of the Eightieth Congress, and the 
proceedings before the House ~nd·Senat3 Comwitt8es on the ~rmed 

Services, ;Jnd have generally studied the problems of militCiry 
and naval justice. 

The limitations gnd inadequacies of our systems of 
military and naval justice were graphically portrayed to the 
public and to morrbers of Congress during and .after -Norld 'Yar II 
by many service men and women, la~~ers 2nd laymen alike, ~ho had 
hed first haod experience vuth the operetion of such systems, and 
found that resemblance between them and the courts which they 
knew as civilians was largely coincidental. It was disturbing to 
them to find that th3 same official WeS empowered to accuse, to 
draft and direct the charges, to select the prosecutor and defense 
counsel from the officers under his command, to choose the members 
of the court, to review and alt3r their decision, and to change 
any sentence imposed. They were shocked to learn that an offense 
co~~itted by an officer was subject to different treatment and 
punishment than the identical offense cOIDJTJitted by an enlisted 
man. They were surprised to find that many of the judges, prosecu
tors, and defense counsel p8rticipating in courts martial were 
neither lawyers nor trained in the law, and that, in the naval 
services, there was not even the minimum requirement that a 
single law member be on a court. 
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The reports that came bBCk of these things to the 
civilian community, together with specific instances of 3buse 

f	 in the court martial process, initiated a flow of bills into the 
Congressional hopper and an expression of aroused public opinion 
which gave promise that reforms would be accomplished. The 
Secretary of .'13r and the Secretary of the Navy each appointed 
boards of distinguished citizens to review the court martial 
systems of their respective ser\~ces, and to m3ke recom~8ndations 

for a thorough-going revision of military and naval justice, The 
famou~ Vanderbilt Report, msde to Secretary Patterson, and the 
Ballantine and Keeffe Reports, made to Secretary Forrestal, all 
found subst.<=mce to th8 charges which ha:J. t..:len levelled a t the 
court martial systems, and presented definitive recomrr·endations 
for the elimination of the conditions which made such charges 
possible. 

The jugular vein 3t which all such Boards aimed their 
recommendations was the domination and control of the courts
martial systems by command. All such boards concluded that amend
ments to the Articles of "'ar and the Articl..;s for the Government 
of th3 Navy which correct othar in"dequacies of military and nAval 
justice, but which fail to check co~mand control, effect only 
secondary reforms which become me.:mingless in the cbsence of the 
rooting out of the major sources of ~buse and jnjustice. AS to 
this, the Vanderbilt Co~~ittee said: 

liThe system of mili tJry justice laid dOi'm 
in the Manual for Courts-McSrti21 not in
frequently broke do''m bdcause of the denial 
to the courts of indeoendence of action in 

.J

many instances by the commanding officers 
who appointed the courts and reviewed their 
judgements; and who conceived it tha duty 
of command to interfere for disciplinery 
purposes. Indeed, the ~ener~l attitude is 
expressed by tha ~3xim that discipline is 
a function of cO~3nd. Undoubt~dly, there 
was in many inst~nces an hODP.St conviction 
that since the appointing authority was 
responsibla for the welfare and lives of 
his men, he also had the power to punish 
the~, and consequently the courts appointed 
by him should carF.f out his will. ";e think 
that this attitude is completely wrong and 
subversive of morale, und th8t it is 
necessary to take steps to ~uard against 
the br-3ak-do'vn of the system at this point 
by making such action contra~ to the 
Articles of -';ar or regulations Clnd by 
protecting tho courts from the influence 
of the officers who authorize and conduct 
the prosecution. n 
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Implementing this finding, the Vanderbilt Committee recommended 
(a) the appointment of courts bv the Judge .dvocate General's 
Department, instead of by command; (b) the assigr~ent of jefense 
counsel by the Judge Advocete General's Department, end the re
quirement tlcat defense counsel be a tridm;d lawyer; and (c) that 
the initial revi~w of decisions, except for purposes of clemency, 
be in the hands of the Judge hdvocate General's Department, in
stead of in the commanding officer who initiated the proceedings 
and convened the court. Corollary proposals provided that the 
officers in the Judge Advocate General's Department should be 
qualified lawyers insulated from the indirect influence of command 
bv hav~ng their promotions, assignments, leaves, and fjtness re
ports emanating from the Juige Advocate GE"meral's Depa rtrnent 
rather than from commando 

It was felt that once command hsd filed its accu
sations end placed a man on trial, the judicial machinery should 
be in the hends of an ind3pendent judicial systmr. yIi thin the 
service which, not subject to pressures end influence from command 
would insure the accused the s~me fair trial be competent personnel 
that he would receive in our criminal courts if he were 3 civilian. 
In this recommendetion and belief our hssociation concurred, as 
well as the ;lmerican Bar l1.ssociation, the -.ssociation of the B<.>r 
of the City of New York, The ~ar Veter;ns B2r Association and many 
other veterans and tar groups. 

On February 20, 1947, th3 ··'jar Department completely 
rejected theSe reco!l'lIT'endations. The position of the "my with 
respect to them was summarized by SecrEtary of tha hrqy Kenneth 
Royall in tha Virginia Law Review for May, 1947, wbere ho said: 

liThe -',:ar Dfportment feels that the 
Committee received a rather exaggerated 
impression of the prevalence or serious
ness of pressure exert3d on courts-m~rtial. 

However, there were doubtless instances 
where appointing authorities entirely 
misconceived their duti~s and functions 
and over-stepped the bounds of proprj.ety." 

Extended hearings on the bills relating to the ~rMY 

court-martial system were held by the House Committee on Armed 
Services, but no House he2.rings have been held on the N~vy Billso 
No hearings at 311 have be En held by the Senate Committ-38. The 
House Committee reported out H.R. 2575, introduc3d by Representa
tiva Elston of Ohio a t the request of the 4'JTIny, and ths bill 
in amend3d form was passed by the House. In the closing d~ys of 
the second session of the Eightieth Congress, the entire Elston 
Bill was introduced by Senator Kern of Missouri as a rider to the 
Selective Service Act of 1948, and, without .the benefit of any 
Senate hearings, was accepted by the Senate, and signed by the 
President as Public Law 759 of the Eightieth Congress. It becomes 
effective on February 1, 1949. 
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The passage of the Elston Bill W8S hailed on the floor 
of Congress and in tho press as the accomplishment of the reforms 
in militD~ justice which had been sought by our Association, 
among others. k label of "Court Martial Reform" was placed upon 
the bill which was sCRrcely indicative of its contents. Such 
labelling was highly dangerous in that it gave the public and 
the pro.3s the impression that substantial reforms had been a c
complishad, and thus r0duced the possibility of further Congress
ional action to effect the real reforms which are still lacking. 
Accordingly, it is important to make clear just what the Elston 
Bill accomplished. 

First of all, it must be noted that even such r2forms 
as are aff8ct0d by the Elston Bill have no application to the 
Navy, the Marine Corps, the Coast Guard, and, probably, the air 
Force. Just 3S the changes in military justice which were adopted 
in 1921 were restricted in their application to the ArQY, so the 
~l$ton Bill is piece-meal legislation. 

The ~ost important phase of the Elston Bill to our 
mind is such change 3S it has effected in the r31atio~ of command 
to the courts-martial systems. Such change is reflected by Section 
246 of the bill, an:ending Section 8 of the National Defense lkt 
(10 U.S.C. 61) to provide for a Judge Advocate General's Corps. 
This provides for a separate corps, headed by a Hajor-General and 
three Brigadier-Generals, which shall have a strength of not less 
than It% of the authorized active commissioned officer strength 
of the Army, together with such warrant officers ~nd enlisted 
personnel ~s may be assigned by the Secretary of the A~my. This 
corps is given its oVlrn proJ"otion list, simil2r to that of the 
Medicel Corps and Chaplains Corps, independent of the line. This 
was vigorously oppos8d tefore Congress by the Army on the ground 
that thereby too great a prsference was given to officers perform
ing legal duties ovor line officers. It may be significant that 
the J"lrmy hes not yet moved to put into operation this or other 
provisions of the ~lston Bill. 

The establishment of such a corps, with its own 
promotion list, has been widely hailed as h3ving established "an 
independent Judge f.ldvocate General's Department,1I but this is far 
from thB fact. ~s wes said in an editoriDl appearing in the tugust, 
1948, issue of the American Ber ~ssociation Journal: 

"The new statute accomplishes som3 de
sirable improvements in military justice, 
supplementing thos~ which the Secr8tc~ 

had powar to introduce by his own action, 
along lines recommended by the Vanderbilt 
Committee nominated by our Mssociation end 
appointed by the -";pr Department. The :;i;lston 
Bill oreates a Judge Advocate GeneralIs De
partment which is iniependent in the sense 
that it has authority to handle its own 
administrative matters, but, as has been 
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pointed out several times in these 
columns, (33 h.B.A.J. 40, 45, Jenuary 
1947; 33 t.B.A.J. 319, April 1947; 
33 h.BoA.J. 898, Sept3mber 1947), com
mand remains completely in control of 
the operation of the rlrmy's courts-
ma rtial system." 

Under the Elston Bill the power to appoint courts re
mains in command. Under the Elston Bill the power to review, in 
all its ~spects, the decisions of courts-martial remains in the 
cO~Tanding officer who convened the court. Under the Elston Bill 
prosecutors and defense counsel are required to be members of the 
Judge Advocate-GeneralIs Department or othe~rise qualified lawyers 
only !lif available II -- 8 qualification whi.ch realistically 'leaves 
the situation in status quo..e believe that in all jnstanc8S and 
in all the services, the prosGcutor and defens8 counsel should be 
members of the Judge Advocate G~neralls Department or otherwise 
qualified lawyers o So far as the basic fundamental matters at 
which the mov~ment for court martial reform hos been aimed, little 
is accomplished by the Elston Bill. 

'Ie have reviewed the !listory and background of these
 
provisions to clear away the confusion that has been created as
 
a result of the enactment of the Elston BilL 'Ve come now to our
 
recoITJ7lendations with respect to the position of corrmand in the
 
court-martial system.
 

";e do not question th2t discipline is a proper concern
 
of command, just as the commissions of crime in the civilian
 
community is a concern of the executive authority, represented by
 
the District Attorney and the Governor. '";e believe that where a
 
commanding officer has reason to believe that an individual has
 
committed an offense, he must have the authority to file charges
 
against that individual and to order hi~ tried by a court of
 
competent jurisdiction, and to be responsible for the prosecution
 
of the offensp, such responsibility including design8tion of a 
qualified prosecutor. ",e believe that it should continue to be 
the prerogative of comrrJnd to evaluate the seriousness of the 
crime, and determine whether the ~seshall go before a general 
court-martial, or a court with le sser powers of punishment. " e 
further believe that, just as the civilian executive, the command
ing officer should have the power of clemency. 

But once the judicial proceedings have baen placed in 
motion, we agree with the opinion expressed by Hamilton in Number 
78 of The Federalist that IIThere is no liberty, if the power of 
judging be not separated from the legislative and ex~cutive 
powers .11 

";e feel tha t, once the case has been rr-ferr~d by 
co~~and for trial, the powers and control of command must end, 
save for the right to exercise clemency. Acco~dinglv, we recommend 
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that (1) the power of appointing the court, and the defense
 
counsel must rest with the Judge Advocate GeneralIs Department;
 
(2) that the personnel s erving in such cepaci ty must be free from 
th~ authority of com~and directly, or indirectly in matters of 
appointment, fitness reports, promotions, leaves, etc.; and (3) 
that judicial review of court-martial proceedings shpll be iri 
higher echelons of the Judge Advocate Generel's Department. 

A practical problem of major proportions ariff8s vith 
respect to these rGcommendations. By law A Judge Advocate General's 
D~partment exists in th0 Regukr hrmy, snd th~ JUdg~ Advocate 
General, as well as the other officers in the Department, are 
professional l-:.1wyers. Such is not tha case in the n8val serviCGs 
or in th8 Air Force. 

'·,hiL: there is a Judge l~dvocate General of the Navy,
 
n2i ther he nor othE:r officers performing legal duties are re

quired to be 13wyers. Traditionally, officers assigned to legal
 
dutie s in the nav.Jl services are line officers ','lhose tour of duty
 
in th3 Judge Advocate Gene ral l s office gene rally comes between
 
other assignments. 

If there is to be a real sys tern of military or na val
 
justice, it must be ~dministered wi thin each of the services by
 
a corps of legel specialists from whom each Ju.Jge Hdvocate
 
Gemral shall be requi -r-:;d to be appointed, and ·'ltich "rill provi::ie
 
the lav r members of the courts, the prosecutors, end the dof8nse
 
counsel, all of .~hom ought to be tr~ined lawyers. Such a corps
 
is already est~blishcd by law in the ~rmy, but it hAS never
 
existed in the Navy ~nd the Air Force, since its division from
 
the cirmy, has folloved Na vy practice in this regard o
 

Establishment of such a specialist corps in the Navy
 
and in th2 Air Force is not such C' departure from prece::J.ent a s
 
might be ili'agined. ··,hile the k gal systems of those services are
 
today administered by officers 'vho, notWithstanding their dis

tinguished records and high professional competence as line
 
officers and :3viators, are generally not trair.ed .,md (;xp~rienced
 
in the technical duties assign,'d them, other specialist functions
 
are performed only by specialists. The Bureau of Medicine and
 
Surge~ of the N2.VY and the Office of the Air Surgeon Gener31 ere
 
manned and headed by physicians end surgeons, who may not be so 
appointed without a civilicp license, and whose life work lies in 
medicine. The dental corps of the services ar~ composed of dentists, 
and the Chaplains Corps are headed and m3nn8d by ord9ined ministers. 
There are doctors, dentists, and chaplains ~ho ara M2jor-Generals, 
Rear ~rlmirals, and are accepted 2S an integr~l part of the service 
without ever having commgnded a ragiment or 2 naval vesssl. In 
addition, as the r~sult of the spscializ2tion which comas fro~ 
mod8rn wa rfa re, in all services there <Jrf sp(~cialists such dS 
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communicators who are trainsd throughout their careers for a 
particular specialty. Only in the special ties of law and of in
telligence has there ber-n some hesitancy in providing for a 
specialist corps. Those two specialties have been largely con
sidered as part time jobs to which senior officers, reg?rdless 
of their 18ck of professional training as lawyers or intelligence 
exp8rts, may be a ssigned for a brief tour of duty, to rGturn to 
sea or to aircr;ft after a few years. 

The N2VY has never sefn fit to establish a legal corps, 
although in recent years it has taken tentative steps in this 
direction. During warti "'e it hed ? group of reserve officers 
cl~ssifi~d as legal specialists. Com endably, since the end of 
'·.'orld "iar II it has sent a selected group of regular naval officers 
to first line law schools for legal education, and has made such 
officers the nucleus of its post-war legel program. 

If the Na~T's hesitation to create such a legal corps 
stems from d desire, with which W3 could concur, to have its le~al 

officers deeply i~bued 1rith its traditions 2nd needs, the obstacle 
is not insurmount<1ble. '-.e wculd endorse a program which would in
sure that the Navy's lmvyers h~lv0;3 duty with Fleet units, an::l. be as 
co~niz~nt of 3nd sympathetic with the problems and requirements of 
the service cs its general duty officers. Such has, in fact, been 
the histo~ of medical officers, chaplains, and other specialists. ..	 ':ic can see no reason why such a progr,3m would not he pr2cticatle 
with respect to legal specialists~ But we are firmly convinced of 
the n~cessity in all services of having billets concer~ed with 
leg;;l duti:ls fined by trained ane. competent personnel. If there 
is to be any uniformity in the courts-m8rtial systems of the vari ous 
services, the profe3sion8l la,vyers of the ArmY must be balanced by 
professioml opposite numbers in +.be Navy end in the llir Force. 
!.,ccordingly, we recommene. tr.at amendments to thu lav! be adopted 
providing for a truly independent legal corps within 80ch of the 
services. The chiefs of such corps should be appcinted from the 
corps, 2nd not, as at nresent, from g9neral duty officers. The 
assignments, leaves, promotions, Fnd fitness renorts of officers 
in such corps should emanate from their superiors ~Qthin the corps, 
and the decisions of the courts on which they sit should be re
viewed bJT higher echelons within the corps and not by cOffim5nd. To 
our mind, such provision is the basic need of military and naval 
justice. Once jt is a ccomplished, other reforms become mere refine
ments. 

The 2:1ston bill largely restricts its application to general 
courts-martial, and not speciel courts, which are the Arnw 3quivalent 
to su~ma~ courts-martial in the Navy. It is our experience that the 
greater part of the pbuses which have occurred in milita~ And naval 
justice have occurr(~d in Navy summa~ ·'md ~.nny special courts, rather 
than in general courts rnertial. Th~s is so because the commanding 
officer l¥ho has convened the summa~ or special court does so not bec2use he 
has any doubt as to the guilt of the accuse::l.; but because he reels that 

~. 



-8

he cannot impose a sufficiently severe punishment at mast or 
company punishment. Frequently, tris is conveyed to the court 
which the commending officer appoints from ~is c,vn command and 
whose decision he reviews. Too often the court is told thRt it 
is ecpected to find a verdict of guilty, and to impose a particu
lar sentence, regardless of the oath that it takes lito well and 
truly try, without prejudice or partiality, the case now depend
ing, according to the evidence which shall be adduced, the laws 
for the Government of the Navy, and your own conscience. !I The 
result is that, although the court is by st1tute required to 
enter upon its duties with an open mind as to the guilt of the 
accus'3d, its judgment is foreclosed in advcillce, and there is 
little question as to the ultiwate result. This is much l~ss 

likely to happen in a general court-martial, which is not ordin
arily convened by the co~nanding officer who has instituted the 
proceedings 9nd is not subject to his control. General courts
martial are normally under the control of g general or flag 
officer senior to the co~~anding officer who h2S initiated the 
proceedings, and the officers at his headquurt8rs who p~rticipate 

in the proceeding are uruikely to be affect3d by the views of the 
subordinate commanjer who has recommended the court o 

-;-e a ~e strongly of the opinion tha t ['11 that we have 
said before as to the necessity of independent, compet8nt la1¥yers 
serving as law members, prosecutors, an,:l defense couns",l on general 
courts marti~l is equally as applicable tJ Navy su~~~ry ?oni :rmy 
special courts ~~rtial. Those who oppose this find it particularly 
impracticable in the Navy, where commanding officers of smaller 
units ani ships have th3 p:wler tn conv~:me su.mmary crurts martial. 
l\ctually, h01lTever, a large percent::Jge of such courts are r-onvened 
en largar vessels such as battleships, cruisers, 2nd aircraft 
carriers (all of which have several thousand personnel 2board) 
and on bcsds where there are many thous2nis of men. In such ships 
and on such bpses there should be no difficulty about providing 
arlequate legal specialists, just as ether specialist officers are 
provideJ in the allowance list. 

At first blush, it sounds convincing that smaller 
vessels such 8S landing craft, minesweepers, ~dstroyeYs, anj other 
vessels which may have nr moye than h9lf a iozen officers aboard 
cannot proVide and cannot justify such legal specialists. If such 
smaller cre.ft normally travelled alon8, tha t might well be so. 
Nornally, however, they tr2vel and function in squ3drons an~ divi
sirns, each of which has a flagship aboard which is a squadron 
commander ~Qth a staff.duplicBting the staff of a fle~t commander 
in miniature. There is no rE:ason why legal specialists cannot be 
att~ched to such staffs as are oth3r specialists, and be available 
for ::luties in all units of the squadron. "Je believe that any 
reform of military and naval justice wil.L be incomplete if it is 
not applicable to the inferior courts, as well 3S to the general 
courts, to the fullGst extent practicable. 
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In the ievelopment of a uniform code for all the 
services, we recormnen:l the t ::: uniform terminolrgy be adopted. 
Only cenfusion results from the fact that an ~r~v special court 
is known to the N~vy as·a summary court-martial; that an irmy 
trial ju1ge advoc.Jte may find as his ('p"'Josite number a recorjer. 
lidopt~on of P COl11'TIC'n terminolcgy will do much tcwar:is the develop
ment of a uniform ~poraoch. Similarly, we recommend that uniform 
definitions of offenses, awl a unif') rrn system of punishments be 
adopted which will be a?plicable to all the services. 

The Elston bill, in Section 210, has made it possible 
to ciscipline an officer who has com~itted an offense by trying 
him at a special ceurt mrrtial, as well as at a general court 
martial. This is not as yet true in the Na~r where the anly 
punishment that can he mete~ out to an ~fficer is trial by a 
general court-martial or a private reprimand from his commc:n::iing 
officer. The effect nf this is that where an officer commits a 
monor offense, he in effect goes unpunishc'rl, 2.1 though on enlisted 
m1n committing the sam3 offense is subjected to punishment. 
Similarly, in the Navy as ~n ?dmjnistr~tive ~asure courts
martial are cautir:mcj 2 gainst confining a petty officer, although 
a seeman cor.mlitting en identic21 offense mayan:] frequently 'loes 
receive punishment :>f confinerrent. ";e believe that these practices 
negativ9 our 'Jasic concept of "Equal Justice Under Law," end we 
reco!Tunen':1 that the Ie w be amenr:LJr1 S0 as tr 8qualizZ) punishmr;mts 
for all service )ersonnel. Such a provision would improve morale 
and jis~ipline. 

The Elston bill has set up a comprehensive and tortuous 
system of review insofar 3S J.rmy c0urts-rnartial are concernec.. 
That system is defective in that it preservGs the right 0f review 
as to all phases of the case in the cowmanding cfficer Wh6 conven3d 
the couY't. This is comple t21y at odis with '.JTI8rican concepts of 
justice. 

1',je reccwm8ni that d uniform system of review' be
 
established ~thin all of the servicas, under which the command

ing officer shall retain the ri~ht t~ review the caS3 only for
 
the purposes of exorcising clemency. ThiS, of course, parallels
 
-ur civilian proce~ures unier which th3 right of clemency is
 
exercisej cy the Presi.::~ent in Fe-:leral offenses, anc by the 
Governor in State "ffenses. The initial reviaw of the caS9 as to 
legality ?nd as to all aspects nther than clewency should vest 
in the theatre area or Fleet representative of the Judge ~iv0cate 
General. Thoreafter, further revielN should be hai b" a Board of 
Review establishei in the office of the Judge .~vccate General 
ani app'Jintei by hj.m, as provirlf.:'i in the Elston Bill 

o 

Under present pr3ctice, in none of the services do 
the accused or his cnunsel particpate as a matter of right in

lrevie /{ nf courts-marti-31 decisions. They ra rely file Qriefs, and 
rarely do they have an opportunity to argue their case on review, 
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1hey have no knowledge of the questions thnt are being raised nnd 
discussed by the r~vievQng officers, anJ have nc opportunity of 
presenting their point of view. 

'ie reccmmen1 that the record of proceedings in any 
court martial shall include, when forwarded for revie~, E summary 
of 011 objections prepar0d by defense counsel, 2n~ that d~fense 

co,JDs81 be permitte-:J to submit briefs or other argument to the 
revie~~ng 2uth8rity. If the accused desir3s, at his own expense, 
to present oral argument through civilian couns~l t·) the review
ing authority, he should be permitted to do so. 

The goal of a uniform code uniformly ?pplied ani in
terpreted in all of the services is obviously ~ifficult of ~chieve
ment without S) me to-level co-or1.ineting agency. Beslly, 'lhen 
re::'l unification of the military servicrs is finally accomplished, 
there should be a singae Judge Advocate Gener31· performing all legal 
duties for the Army, Navy, rtir Force, M3rine Corps, And Coast 
Guard. Unification 3S provi?ed in the National Defense act fnlls fEr 
short of the unification under which such ideal C8n be realiz0d. 
"ie must gear our recomm0ndations accorjingly to the existing si tua
tion, and to the advances that are r8alistically possible. 

Accordingly, we recommend that there be 2st3blished a 
Board of Revie J in the office of the Slcreta~ of Defense, which 
shall have final power of revie1' in all court-martial cases in ell 
the services, and which will b~ charged with the development of 
uniform practices and procedures, much as the Supreme Sourt of 
the United S~etes controls the decisions of the Fed3ral Courts of 
hppeels. The SecretaD' of Defense shoulj have the further duty of 
closely supervising the operations of the various Judge Advoc2te 
Genersl Departments, and should have th~ power of recommencing 
legislation to the Congress and of issuing directives to the , services in matters pertaining to mili tary and navAll justice. He 
should have th0 specific responsibility of aivancing unification 
of the legal functions of the armed services. 

Today our countr,r has for the first time a peacetime 
draft. Large numbers of our young men will in the years ahead 
serve in a peacetime army, navy ~ni air force whose mission is the 
preservation of our bmerican democ~acy. Under such circumstances 
it seems to us that there is a paramount obligation to those young 
men, to their anxious families, and to the hasic principles of 
that American democracy to make full provision for the protection 
of those young men and to insure that their right to fair trials 
before qualified and independent courts is not imp2ired. ~e have 
ever,r confidence that the adoption of the proposals made bv us ~~ll 

strengthen the morale and discipline of our armed services, in time 
of war as well as in peace time. 

Respectfully submitted,' 
RICHfRD H. rr8LS, Ch2innan 
LOUTS C. FISLilND 
JOHN M. ~I!URl'ilGH 

SIDNEY l~. 'VOLFF 
.. }1JZEl;, B. WYATI 
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November 22, 1948 

Comrrittee on a Uniform Code of Military Justice,
 
Office of the Secretary of Defense,
 
Y,ashington, D.C.
 

Attention: Professor Edmund M. Morgan, Chairman 

Gentlemen: 

The Chairmen of the Commi~tees on Military Justice of 

the American Bar Association, the Association of the Bar of the 

City of New York, the New York County Lawyers ' Association and we 

'1ar Veterans B3r ~ssociation, take this opportunity to submit, on 

behalf of the Associations which they represent, their recommenda

tions with respect to essential reforrrs in the judicial systems of 

the Armed Services. 

Each of the Committees has made an intensive study of 

the v2rious ~stems of milita~ justice and their practical applica

tion. All of the undersigned and most of the members of their 

com..mi tteps are vet ans of '';orld 'liar II wi Lh extensive military ex

perience in many branches of t.he various services and in many pa rts 

of the "'lorld. These veterans have had wide experience in the actual 

operation of the court-martial system ei ther jn the Army, the Navy 

or the Air Force or have had ample opportunity to observe its operation 

in the field. 

The Armed Forces have a primary mission to perform, both 

in peace and in war. Any code of military justice must be calculated 
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to promote that mission and no reform of militar~y justice, however 

attractive to the civilian mind, can or should be undertaken if its 

effect is to hamper that mission. It is our beliof, based on actual 

experience in the field, that thd recoIl1P.lendations which VI':; make here 

will promote the morale of the Armed Forces and thus be of material 

aid in the effective conduct of their function. 

Certain reforms hav~ bcen effected for the Army, in the 

Elston BiJl.' Among these are: 

(1)	 The establishment of an ind8pendent Judge Advocate 

General's Department; 

(2)	 The requirement that the law member be a lawyer and 

be present throughout the trial; 

(3)	 The extension of the scope of revi£w, to require Boards 

of R~vie~ to consider the weight of evidence in review

ing the judgment of the court. 

It is our conviction that the reforms effected qy the 

.- Elston Bill must be extended to ell the Services. 1'le deem it essential, 

however, that the follo~ing additional reforms be made, applicable to 

all	 Services: 
4 

(1)	 That the judicial systems of the Armed Services be 

removed from command oontrol; 

(2)	 That a simple system of review be adopted; 

0)	 That in all g,:merpl cou:rts, and 1Nherever pos3ible 

in all other cases, both the Trial Judge Advocate 

and the assigned Defense Counsel be lawyers. 
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Of these the removal of co~~and control from the courts 

is paramount and unless this b3 acco~plishad all other reforms will 

be ineffective. 

Cmtl]'~AND CGr-ll'ROL 

The maintenance of discipline is a function of command. 

It requires that commpnd shRll have the power to order th~ trial of 

all charges of br8achcs of milita~ discipline; that it shall have 

the power to appoint the Trial Judge Advoc~te and control the prosecu

tion; th?t upon the rendering of the Court's findings and sentence 

it shall ~avp the rigpt to exercise clemency. 

There is a clear distinction between the right to order 

an accused to trial and to control the prosGcution, which are undoubted

ly co~and functions, and the right or powJr to influonce the Court in 

determining the a ccused I s guilt or innocnence 2nd the sentence to be 

imposed upon him. The latter are powers which command has expressly 

disavowed. Only by vdthdrawing from command the power to influence 

the Court c~m we be sure th2t it will not be exercised in the future 

8S it has been in the past. 

The War Department Advisory Committee on Milita~ Justice 

on pp. 6 and 7 of its report, dated December 13, 1946, says: 

"The Committee is convinced th:Jt in many instonces 

the commanding officer who selected the members of the 

courts made 2. deliberate attempt to influence their 

decisions. * f< * Not infrequently the members of the 

court were given to understand th&t in case of a 

,
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conviction they should impose the maximum sen

tence provided in the statute so th2t the generJl, 

who had no power to incre3se a se~tence, might fix 

it to suit his own ideAs." 

A system which permits of such abuse can on]y result 

in a lowering of morale. It is as esscnti~l to the preservation of 

morale that thG personnel of the Ar~ed Fo~ces balieve the system to 

be fair, as th~t it be administered fairly. To achiev~ this wholly 

desirable result we edvocate only that comwand, ¥hich controls the 

prosecution, should not also appoint and control thB cnurt and Defense 

Counsel. That morale may be maintained without interferance with the 

proper functions of co~~end, r2~uir~s the appointment of thJ court )
and DefenSe COlnsel by an independent judicial arm of the service. 

Using the Army organization as an exampJ8 this may be 

acco~plished in the following manner; 

Th~ convening authority 'till be the President of the 

United states, or the ranking member of the Judge Advocate GeneralIs 

Department ,Iho is ~ ttached to p territorial depa rtment, the Super

intendent of the Milita~ Academy, an Army group or Army, and, when 

empow~red by the President, the Judge . dvocate Gen3ral of the Army 

or Th8ater Juige Advocate may designrte the ranking member of the 

Judge Advoc2te Gcner'l's Department of any district or of any force 

or body of troops 1S ~ convening authority. In tho case of the NoVV 
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or Air Force the equiv~lent unit of cOIT@8nd may be substitut9d 

for those above enumerated. 

The commanding officer to vTIose cOIDr-and d convening 

authority is att2ched shall designcte to such convening authority the 

• office~s ~nd enlisted men in his co~~and 2vai13ble for service on 

courts-martial. The comm8nding officer may, 2S his requirements 

dictate, change the personnel so designated. From such panel the 

convening C'uthority sh-=-ll sele ct the cQurts n3cess2ry to discharge the 

judici3l function of the commend. 

Ordinarily the comranding generals at Anr~ level will 

require th'3 comm.:mding gener ~·ls of divisions 2nd corps 'vi thin 

his commend to make availabla to the convening 9ut~ority the requisite 

personnel~ It is to be ~xpected thJt in normal course the court 

1ppointed to try cases involving personnel of any division or 

corps headquarters will be selected from the personnel of that 

division or corps. But, when required in the interests of justice, 

the convening authority will have the power to order that the accused, 

be tried bv a court composed of officers and men from a different 

division or corps • 

The reason for empowering the Judge Advocate General 

of the ArmY or a Theeter Judge ~dvocate to designate a convening 

authority at lower levels than Army is to take care of the situation 

where, due to geographical or other circumstances, a smaller unit 
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than an ~rmy must h8ve gener~l court-martial jurisdiction. 

The commanding officer, having referred the charges 

for trial And the CAurt h~ving made its findings and pronou~ced 

its sentence, th2 record will then be f~rwdrded to such commending 

c.fficer for his action with r'Jspect to mitigation or remission of 

sent,mc'J. The roco:'..~d will then be forv crded to the convening auth

ority for review and his powers of r8viaw should bo those given the 

appointing 3uthority in the Slston Bill. Th8 conv~ning 2uthority 

will prep3l'c a written review which will become part of the record 

and he shall have the power to approve ~nd order executed such find

ings and sentence, in whole or in p2rt, 2S he believ3s warr~nt8d by 

the evidence And the applicablo laVf o He shall ~lso he. ve the power 

to order a retearing in the event that ho shall disapprove the find

ings. 

FHhL HEVIK:f 

The final review of tho case should be accomplished by 

a single Board of Review which shall have as meny divisions as may 

be required. These divisions will sit either in Washington or in 

a Theater. This procedure should constitute final review, except 

in those cases ~hich bv law require confirmation by higher authority. 

Present A;'i. 50, containad in tho Elston Bill, is so 

complicated as probably to be unworkable - 3nd certainly it is un

intelligible. It should be repealed. 
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COUNSEL 

One of the principal, and we believe well justified, 

complaints a,gainst the administration of militar7 justice during 

World "Wpr II was that the ~ccused W,Js inadequately represented. 

Defense Counsel were ~ll too frequently untrained, both in the 
I 

la'" and in military justice procedure. The ~aston Bill doo s not 

\- make mandatory the appointment as counsel of men tr9ined in the law 

even with respect to trials by general courts-martial. It pro

vileS merely that tho Trial Judge Advocate and Dofense Counsel shall 

"if 3vailcble" be lS"IYers, -snd th<:'t if th3 Trial Judge ;,rivocate be 

a la~~er then the Defense Counsel must 31so be a la\~er. It has been 

held repeatedly th2t the determin:tion of whether an officer is 

"av:3ilable" is not subject to revievl. 

That counsel in military trials should be lawyers ia not 

disputed. If this be so, surely the rlrmed Services should be re

quired to m2.ke available the personnel necessary to 3ssure the 

accused of a fair trial. 

Further to preserve the rights of the a ccused Defense 

Counsel should be required to include as pgrt of the record a 

statement of the errors which he believes were committed in the 

course of the court-martial rroceedings 3nd he should be afforded 

the opcortunity to submit a brief in supoort of his contentions. 

•
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SPEC I1.L COURTS-}'~\RT TAL 
i 

In so fpr as practicable the procedure of special courts

m3rtial should bc 2 ssimilat",d to that of general courts. 1 s a mini

mum requirement, a law me~ber who is either a laWJrer or a member of 

the Judge ~,dvoc,3te General's Depa rtment should b·:; designated in all 

cas.s except those involving a charge under ~.W. 61 (absence without 

leave).. 

Comm:mders of the /.rmed Forces of this country must 

r321ize thet they ara dealing with men whos~ initiative, ingenuity 2nd in

dependont self-respect h~ve made them the best soldiers, sailors 2nd 

airmen in the world. Nothing can be vorse for their moralo than the 

balief the t th-.; Jame is not being playod according to the rules. The 

foundation stone of the morale of the 1.med Forces must be the con

viction that v!hen a member is cherged with an offense his case. l"1ill 

not r9st entirely in the hands of his commander, but that he will 

be able to present his evidence to an impartial tribunal ~~th assist

ance of oompetent counsel and that he will receive a fair cmd in

dependent review~ He is en integral part of the hrmed Forces and 

the courts of thoS6 forces are his ~stem of justice. 

These considerations of justice are as important 

in time of peace as in time of war. },S our outlook upon world 

affairs and our ooncepts of military service h~ve broadened, 

national defense has become a matter of concern to every citi

zen. TIith the advent of peacetime selective service the 
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need to 3mphc:size the fairness of the mHitary justice systerr in-

cr.3?ses. 

Our prQsent system of military justice has proved sadly 

deficient jn two wars. ~-ie cannot now I-JO sa+,isfied 'Ii th half measures. 

Nothing less than tha reforms "rhich we:: here advocate can effect the 

true administri3tion of justice jn our court-marti81 system. 

V8~r truly yours, 

/s/ Geroge A. Spiege1bere 
Chdrman, SIP cie1 C-o-mm--:i....t-ft~e-e-o-n--=M-:-'i,..l;-l;-· t"-a-ry-
Justice, American Bar Association, 
160 Broadway, Ne'N York 7, N. Y. 

/s/ Fr~derick vP. B~Jan 
Chairman, Spscial Co;nwittea on Military 
Justice, rissocia tion of the Bar of the 
City of Nc', York, 
102 laiien Lene, Ne," York 5, N.Y. 

"	 /s/ Richard H. "jels 
Gneirman, Sfecial Committ~e on Military 
Justioe, New York County Lawyers I 
li.ssociation, 
551 Fifth ~venue, New York 17, N.Y. 

/s/~~th~r g. Farmer
 
ChAirman, Cormnittee on Military Law,
 
'VpT' Vetercms l 13ar ;;ssociation,
 
551 Fifth Avenue, Ne-" York 17, N.Y.
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OFFICE OF THE GENERAL COUNSEL
 

DEPARTMENT OF THE NAVY
 

WASHINGTON 25, D. C.
 

27 October 1948 

MEMORANDUM 

To:	 llr. Felix E. Larkin, Chairman, Working Group 
Committee on a Uniform Code of Military Justice 

Subj:	 Uniform Code of Military Justice - Proposed Articles 
54 to 59. 

I. PROPOSED COP..REC TIONS 

1. Article 56(d) - suggest that this be revised to read: 

"The Judicial Council shall determine lfhether, by 
reason of legal insufficiency, the findings or sentence, 
as theretofore approved, shall be set aside in whole or 
in part, or modified, and whether in any case where the 
findings and sentence are set aside in whole, the charges 
shall be dismissed or a new trial ordered." 

As the section now reads it seems to permit a new trial where the 
findings or sentence have been set aside in part and approved in 
part. This was clearly not intended. 

Article 59 - suggest that this be changed to read: 

"Art. 59. Confinnation by President: 
"(a) No sentence extending to death or involving 

a general officer shall be executed unless and until 
execution of the sentence has been approved by the 
President. 

,t (b) In any case in which the sentence extends to 
death, the President shall have the power to commute or 
remit such sentence. 

"( c) In any case of a sentence involving a general 
officer the President shall have the power to commute, 
remit, mitigate or suspend such sentence. 1t 

The section as drafted provides for Presidential review of sentences 
affecting general officers but does not ~ any cl emency power which 
seems anomalous.	 - f 

~ 
II. SCOPE OF SECTIONS 

I think it would be well to bring out in any discussion that these 
sections are intended to cover only the appelate review of general court martial 
cases and do not att~t to cover the following topics: 



/ 

1. Subsequent clemency, suspension of sentence, remission 
of unexecuted portion of sentence, restoration to duty, vacation 
of suspension previously granted, etc. This entire subject could 
be covered in a separate section which 'Would be applicable to 
inferior courts as well as general courts. 

2. Review of special and sunmary court proceedings. 

3. Finality of court martial judgments. I think the Uniform Code 
should contain some provisions similar to the new A.W. 50(h), but again 
this would apply to inferior courts as well as general courts and should 
therefore_be treated elsewhere. 

~ 
~ Finally in connection with the Judicial Council (Art. 56(a)) I 

think some further consideration might be given to the question whether 
military personnel should be eligible for manbership and if s.o whether 
they should, upon appointment to the Council, be removed from the control 
of their respective departments. 

tZt/~ 
Robert S. Pasley 

•
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Before attempt is made at the compilation of a single code for co1.;I'ts

martial, it is imperative that two premises be clearly distinguished.
 

FIRST
 

Article I, Section 8 of the Constitution of the United States provid 8:
 
"Congress shall have the power to make rules for the Govern~ent and
 
regulation of the land and Naval forces."
 

Under this Con titutional grant of power, in the Articles of War for 

the Army, and rticles for the Government of the Navy, Congress has 

provided for the trial and punishment by courts-snartial, without indictment 

or intervention of a jury, of offenses against the internal or municipal 

law of the Unit d States. 

In order for a court""'lIla.rtial validly to try an accused for violation 

of these laws, conditions preced nt to jurisdiction must be met. For 

example, the accused must be subject to the internal or municipal military 

or Naval laws of the United States, and the conduct complained of must be in 

violation of such internal or municipal law. 

Such 1 ws regulate the conduct of members (actual and constructive) 

of the Armed Forces in their relationships with the Government of the 

United States and their relationships with others. 

These laws are penal in character and 1 ega 1 con seq u e n c e s 

internal in character result from violation thereof Under this Constitution 

grant of power and the laws of Congres nacted thereunder, a courts~rtial 

functions as a court, administering the domestic or municipal laws of the 

United states. The protection afford d the accused by the internal or 

municipal laws of the United States, as for example, the fifth and sixth 



amendments to the Constitution of the United States, are given f~ effect. 

SECOND 

Article VI, Paragraph 2 of the Constitution of the United States
 
provides: This Constitution and the (valid) laws of the United States
 
hich shall be made in pursuance thereof, and 0 n t rea tie s
 
mad e, or which shall be made under the authority of the United States,
 
shall be the supreme law of the land."
 

Under this second Constitutional grant of power, by treaties made 

by the United States, notably the Hague and Geneva Conventions, recognition 
, 

has been given by the United States to the rules of the family of nations 

applicable in time of war in the impact of our Armed "For·ces upon the 

Armed Forces and peoples of en~ or other sovereignties• 
.
 

For convenience these rules of the family of nations may be catalogued 

under two headings: 

1. Those which bring to bear upon our Armed Forces.
 

2 Those which bring to bear upon others not a part of our Armed Forces
. 
An observation pertinent to the first heading is in order. Those 

rules of the family of nations having their origin in treaties made by the 

United States - notably the Hague and Geneva Conventions - which bring to 

bear upon our Armed Forces, for the most part, if not Wholly, have been 

adopted into and made penal acts under the internal or municipal laws of 

the United States. Such legislation was a valid exercise of the Constitutional 

power to make rules for the government and regulation of (our) land and 

Naval forces. (See, also Article 1, Section 8, Clause 10, Constitution of 

the United States). Obviously, persons actively or con8tructivel~a part ot 

our Armed Forces, subject to such laws, who oftend against such rules, 

2 , 



offend against the internal or municipal laws of the United States. This
 

is true without regard to whether the violation also offends against the
 

law of the family of nations. The discussion under this second power
 

is not concerned with offenders under the first power
 

e are here concerned ith persons who are not actively or construc

tively a part of our Armed Forces, as for example enemy prisoners of 

war, en~ spies and saboteurs, war traitors, etc., - ho in time of war 

offend against the rules of the family of nati~ns These persons are as 

much bound to observe the rule of war as are our Armed Forces, but, unlike 

our Armed Forces, they are not, in addition, subject to our internal or 

municipal laws 

cting under another Con titutionel grant of power, Congre 8 has 

authority to provide for the enforcement of such bilateral rules of the 

family of nations which are applicable to persons who are not actual. or 

consttuctive members of our land and Naval forces. (See Article 1, Section 8, 

Clause 10) For acts and offenses for which death may be inflicted or 

imposed or other punishment awarded as to such persons who are not actively 

or constructively members of our. rmed Forces, ample provision is contained 

in International law and Treaty Conventions for their enforcement. For vio

lation in time of war of these recognized treaty-ma.de and common law rules of war,-l 

laws of the family of nations,-by persons who arc not actual or constructiv 

members of our Armed Forces, Congress,has provided for the enforcement of such 

rules through courts-martials, military commissions, provost courts, and 

occupational military government courts, etc. 

3 



Under this :::t~~i~~rts-martial, 
military: cOJlllli sion, provost court, or occupational military Government 

court, etc., is not an organism enforcing the internal or municipal laws 

of the United States. The law being administered is the law of the family 

of nations. Jurisdiction thereover by courts-martials, military commissions, 

provost courts, and occupational military government courts r sult from 

treaty adoption or the common law rules of war. It is external law, not 

internal or municipal law When functioning within the permitted voundari s 

of lSuch international rules and treaties, courts-martial5, provost courts, 

military commissions, and occupational courts, etc., ar not circumscribed by 

the protective provisions of int mal or municipal law, such as the Fifth 

and Sixth Amendments, ~e8s such protective provisions are voluntarily 

self imposed by provisions of internal law. Extreme care !Should be tak n 

in the voluntary extension of such s If-imposed provisions,' in time of 

war to alien peoples beyond our internal borders. 

The Articles of War for the Army recognize these di tinctions. In 

rticle 2, the per son s subject to i n t ern a 1 or municipal 

mil ita r y 1 a ware clearly defined. Article 2 does not include 

therein enemy spies, enemy aboteurs, enemy prienners of ar, or enemy 

war traitors; such persons are made to answer to external law only under 

. the provisions,of Articles 12,48,81,82. See Yamashita v. United States 

327 U.s. 1. 

Under this Constitutional grant of power, a courts-omartial, military 

commission, or occupational military government court may and frequently do s 

pass upon and determine conduct which is admittedly 1 a w f u 1. 

I 
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For example, in "Rules of Land arfare ar Department Field Manual
 

27-10, it is set out in Paragraph 203 as followe:
 

"EmrlOyment of spies lawful.-The foregoi g H.R. 29 (par.202a) and
 
H R 24 par. 37) tacitly recognize the well-established right of belligerent
 
to employ spies and other secret agents for obtaining information of the
 
enemy. Resort to that practice involves no offense against int rnational
 
law. Spies are punished, not as violators of the laws of war, but to
 
render that method of obtaining infonnation as dangerous, difficult and
 
ineffective as possible for the enemy
 

Thus, just as it is a lawful act of belligerency to kill in battle an 

enemy soldier, to keep him foom overwhelming you, so also it is a lawful 

act of belligerency to execute a proven enemy spy, to keep the enemy from ove~ 

Whelming you and in order to render that method of obtaining information as 

dangerous, difficult and ineff ctive as possible. In cases involving eneaJ¥ 

spies, court rtials, military commissions, provost courts or occupational 

military government courts, etc , do not function as courts in the legal sense 

of the word. ctually they function as fact finding bodies. Nor in 

utfering death"does the accused "suffer punishmenttt in the legal sense of 

the word. No legal consequences, such as for example, "Corruption of the 

blood" nows from his execution any more than from the death of any enemy 

soldier slain in battle. 
. 

If power exists to make rules for persons who are not in our land and 

Naval forces, such power has its source in a Constit tional grant other than 

"to make rules and regulations for (our) land and 

Naval Forces." 

If these premises be true, and they cannot be seriously denied, (See 

rticle 1, 5 ction 8, Clause 10) it is 'highlp improper to stretch the power 

• 
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to make rules for the goverl".Jllent and r gulation of 0 u r land and -Naval 

forces to include the power to make rules for the government and regulation 

of all men eve r y w her e. 

Under the Hague and Geneva conventions which the United States has 

adopted, enemy spying is a lalful act. If it is a lawful act it cannot be an 

unlawful act. Under the Constitution, enemy spying cannot be 

' u n 1 a w f u 1 under the first power and 1 a w f u 1 under the 

second power, at one and the same time. This would be a legal absurdity. 

For example, under the Hague Regul tions to which by treaty adoption 

under Constitution rticle VI, Paragraph 2, The United States is a party, 

spying by an en~ is not an offense aga~nst the pr~visions of these 

Conventions. While death may be inflicted on a proven enemy spy, the 

imposition of death is a lawful act of belligerency and not punishment 

penal in character. Further, "a spy Who, after rejoining the Ar.my to 

which he belongs, is subsequently captured by the enemyI is treated as 

a prisoner of war, and incurs no responsibility, for his previous acts 

of espionage." (Hague Regulations Article 31, Rules of Land arfare, 

Paragraph 212.) Such treati s and 'onventions may not be extended 

beyond their boundaries; nor may their provisions be altered or nullified 

by internal penal legislation. These treaty provisions are expressly declared 

to·be the s~preme law of the land. 

It is submitted that not only ia it unnecessary but it is improper to 

subject to internal or municipal law persons who are not actively or 

constructively members of our Armed Forces. See Yamishita v Styler 327 US 1 

Indeed, from the very nature of things, if an accused was a citizen 

subject to internal or municipal law of the United States, and was charged with 

6 
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being a spy or a saboteur, the offense would be that of 'treason' uhder 

internal or municipal law of the Unit d States, without regard to being 

as well an offense against the law of families of nations. Jurisdiction 

to try the internal or municipal law offense of 1treason' would not lie 

in a military commission, provost court, or occupational military govern'" 

ment court, etc., but in a courts-martial or civil courts organized 

and constituted in conformity with the provisions of the Constitution and 

internal or municipal laws of the United States for trial of persons 

whoare subject to its jurisdiction over such offenses. Military commissions, 

provost courts, or occupational military government courts are speedily availw 

able for persons who are not actual or constructive members of our Armed Forces 

and who offend against the rules of war announced in internaJ.ional treaties 

and conventions or the common law fules of war. 

From all that has been said it is evident that it is not permissible 

under the Constitutional power. 

"to make rules and regulations for (our) land and Naval forces." 

to change lawful acts of belligerency under treaty--made rules to internal 

penal law offenses punishable by death, by imprisonment, by fine, or by 

imprisona:ent and fine, nor to extend such offenses to "all places" 

in conflict with the provisions of Article 42 of the Hl'.gue Regulations 

Convention, to hich we are a party,-wherein our powers over hostile 

territory are ted to that part thereof only to which we have established 

our authority. (See "Rules of Land arfare, Paragraph 271). . 

The proposed articles for the government of the Navy enacted under 

th first power include in our internal laws the act of spying by an 

en~ as an internal penal offense punishable by death or by 

7 



1m p r i son men tor fin , and subject such e n e m y 

spy not obly to s u c h internal law pen a 1 offense ( hether or not 

he subsequently is taken as a prisoner of war) but to allot her 

provisions of 0 u r internal or municipal penal law applicable to our 

forces. Further it is provided that war traitors and prisoners of war are 

amen hle not only to such spy provisions but to all other provisions of 

our ~ternal or municipal penal laws applicable to our Naval forces. 

It is pertinent here to observe the sharp distinction between
 

"detention" and ttarrest • Detentiontt is restraint, for the convenience
 

of government. Persons summoned for Dury duty suffer detention. Persons
 

drafted into the Army suffer d tention. Prisoners of war and persons
 

entitled to be treated as such during hostilities, suffer detention
 

in order to foreclose their further useful service to the enemy. Acts
 

,	 of detention are for some profit to government; it'is for governmental 

convenience and involves no violation of law by the person detained. No 

loss of civil rights ~ccrue to the person detained. 

Arrest on the other hand ~s detention, plus punishment. It is
 

put in motion by the accused The restraint of the person arrested is
 

occasioned by a violation of law by such person. Serious loss of poli~ical
 

rights may and do no as a consequence of arre t.
 

ereas a spy who is captured after rejoing the rmy to which he 

. belongs may suffer 1 detention' , as a prisoner?f war, such detention 

cannot be "detention" and "arrest" at one and the same time under equal 

provisions of the laws of the United States. Such result is inevita~le 

8
 



when spying by an enemy is made a penal offense against our internal or 

municipal law, punishable by death, imprisonment and fine. Accurat ly 

spying under the conventions is a lalful act for hich death may be 

imposed as a lawful act of belligerency; if a spy rejoins his Amy 

and is thereafter captured he may only be detained as a prisoner of 

war. Furtter, if for any reason a spy is not ordered to be put to death 

as a lawful act of belligerency, (the only authorized procedure under Inter

nationaJ. law) a sentence of imprisonment penal in character may not lie. 

The alleged spy may be "detained" however, as apr i son e r 0 f 

war 0 rap e r son e n tit 1 edt 0 bet rea ted 

ass u c h, -as in the case of any person who is dan g e r 0 u 8 

too u r sec uri t y. This is d e ten t ion, however, not 

a r res t, and ends when the war ends. 

1.Nn~G 

ereas under old rticle of ar 48 it was not necessary that the 

Preside~t confirm the lawful act of belligerency of executing a spy, und r 
r 

Article 4a as amended in H R. 2575, all d eat h sentences inflicted 

by "court martial" muet be confirmed by the President It is submitted that 

speedy execution for proven enemy spi s in the zone of operations i. highly 

desir~ble. This does noi preclude the exercise by the President of his 

abundant powers of command and pardon without regard to confirmation, which he 

is free to exercise whenever and howeve~ he may choose. The provision as to 

spies as written in old Article 48 prior to H.R. 2575 should be retained. 

s an alternative, and to avoid Appellate Revi :w" mandatory in all 

court-martial cases, in spy cases where death may be inflicted, such cases 

9 
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