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TO THE HONORABLE
THE SECRETARY OF WAR:

REPORT OF ADVISORY COMMITTEE ON MITITARY JUSTICE

I. TINTRODUCTION

On 25 March 1946, this Committee was appolnted by War Depariient Memoran-

dum No. 25-46, reading as follows:
Memo 25-46

MEMORANDUM) WAR DEPARTMENT
No. 25-46 ) Washington 25, D. C., 25 March 1946

WAR DEPARTMENT ADVISORY COMMITTEE
ON MILITARY JUSTICE

1. An Advisory Committee, whose membership has been nominated by the
American Bar Association, 1s established in the Office of the Secretary of War
to consist of the following members:

Mr. Arthur T. Vanderbilt, Newark, New Jersey, Chairman

Mr. Justice Alexander Holtzoff, Washington, D. C., Secretary
Mr. Walter P. Armstrong, Memphis, Tennessee

Honorable Frederick E. Crane, New York, New York

Mr. Joseph W. Henderson, Philadelphia, Pennsylvania

Mr. William T. Joyner, Raleigh, North Carolina

Mr. Jacob M. Lashly, St. Louis, Missouril

U. S. Circuit Judge Morris A. Soper, Baltimore, Maryland

Mr. Floyd E. Thompson, Chicago, Tllinois

2. The function of the Committee will be to study the administration of
military justice within the Army and the Army's courts-martial system, and to
make recommendatlions to the Secretary of War as to changes in existing laws,
regulations, and practices which the Committee considers necessary or &appro-
priate to improve the administration of military justice in the Army.

3. The Committee is to have full freedom of action in the accomplishment
of 1ts mission and is authorlzed to hold such hearings and call such witnesses
as 1t may deem desirable, and to call upon the Office of the Under Secretary of
War, The Judge Advocate General, and any other appropriate agency of the War De-
partment for information or assistance needed in the conduct of 1ts activities.

(AG 334 (22 Mar 46))
BY ORDER OF THE SECRETARY OF WAR:

OFFICIAL: DWIGHT D, EISENHOWER
EDWARD F. WITSELL Chief of Staff
Major General
The Adjutant General



Since March 25, 1946 the members of this Committee have been engaged in
studies, investigations, and hearings. We have availed ourselves of volumil-
nous statistical and result studies by the Judge Advocate General's Depart-
ment, including a two-volume History of the Branch Office, The Judge Advocate
General, European Theater, and by the General Board, United States Forces,
European Theater. We have studied other material furnished at our request.

At full committee hearings in Washington, we have heard the Secretary of
War, the Under Secretary of War, the Chief of Staff of the Army, the Commander
of the Army Ground Forces, The Judge Advocate General, the Assistant Judge
Advocate General, and a number of Generals, Lieutenant Generals, Major Generals,
Brigadier Generals, Colonels, and representatives of five Veterans' organiza-
tions.

We have received and have examined and digested hundreds of letters. We
have had numerous personal interviews. We have received, and have digested,
321 answers to mimeographed questionnairesfrom officers of all grades, enlisted
men and civilians.

We have held widely advertised regional public hearings at New York.
Phlladelphia, Baltimore, Raleigh, Atlanta, Chicago, St. Louis, Denver, San
Francisco, and Seattle. At those hearings there was adduced testimony reported
in 2,519 pages of transcript.

At all times we have received complete cooperation from the officilals of
the War Department and from the officers of the Army. There has been no
attempt to restrict our inquiry. There has been no attempt to prevent officers
from expressing their individual views with complete frankness. And the views
of officers have differed sharply on meny points. The Committee has had & free
hand.

As the result of this general survey, and particularly as the result of
regional hearings and personal interviews, 1t 1s thought that the Committee is
now able to respond to the invitation of the Secretary of War. That invitation
was doubtless provoked by public criticlsm of the Army system of military Jus-
tice, and by the desire of the War Departmsnt to profit by its experience and
Introduce desirable lmprovements, as indeed it did in & similar situation after
the First World War. The approach of this committee must of nsecessity be crit-
ical since we have been asked to suggest "changes in the existing laws, regu-
lations, and practices" for the improvement of the administration of military
Justice in the Army; and our report may seem an ungraclous reflection upon
military leaders who have won a great victory for the American pecple. We can
only say that we sgpeak in answer to the Army's request and that we Join our
countrymen in general acclaim of the Army's achievements; and especially on
behalf of the thousands of young lawyers who served in the Army courts and to
a far greater extent on the field of battle, we express our profound obligation
to the brilliant generalship that led to the successful outcoms.

We desire to make it clear at the outset that our findings are not bassd
on the testimony of convicted men or thelr friends. Complaints from that
source were congidered by the committee headed by former Justice Owen J. Roberts



who examined court-mesrtial sentences for severity. after the war and in many
instances reduced them. Our information cames from general officers, stafl
judge advocates and in large psrt fram men who served as members of the courts
and as counsel for the respective parties, .Many of them are known by us to be
young men of unguestioned character and ability, who have become or will be-
came leaders of the legal profession in the future, the sort of men upon whom
a greatly expanded army must rely in time of war and who, in glving their
testimony, had no grisvances to alr or desire to impair or destroy the exist-
ing system but were moved to offer aympathetic and constructive suggestions
for its upbuilding. We sppend as an excellent example of their suggestions a
copy qQf a letter received from a Comittee on Courts-Martial of the Chicago
Bar Association.

Almost without exception our informsnts said that the Army system of
Justice in general and as written in the books is a good one; that it is
excellent in theory and designed to Becure swift and sure Jjustice; and that
the innocent are almost never convicted and the guilty seldom acquitted, With
these conclusions the Committee agrees. We were sbruck by the lack of testi-
mony as to the conviction and punishment of innocent men. This is doubtless
true because, speaking in general terms, the system is designed to accord a
fair trial. It includes a preliminary investigation to determine whether a
formal charge should be laid; the formmlation of the charge in precise terms
in case a prosecution is needed; the appointment of a general court by the
commander of the division, consisting of at least five officers of whom one
mist be a law member with the qualifications of an experienced lawyer, all
aworn to give a falr and impartial trial to the accused; the appointment of
counsel for the prosecution and the defense; an automatic review of the
Judgement of the court by the appointing authority, after receiving the
advice of his staff judge advocate, who may set aside a verdict of guilty or
reduce a sentence but not increase it; and finally an additional automatic
review in the more important cases in the Judge Advocate General's Department.
It cannot be doubted that such a system is capahle of speedy actlion and the
safeguarding of rights of the accused.

The Carmittee noted, however, amongst the constructive critice of the
eystem, a surprising lack of enthusiasm for its operation. On the contrary
there was often a disquleting absence of respect for the operation of the
system in its tremendous expansicn under the impact of war. There was con-
siderable indignation at some of the current and all too frequent breakdowns.
The general comment was that the system laid down in the Manual for Courte-
Martial of the Army was not followed as closely sg it should have been and
that the system not infrequently broke down because of two things: (1) =
fallure on the part of the Army to foresee the needs of i1ts system of military
Justice ari a reluctance to utilize avallable men of legal skill so that the
courts were frequently staffed with incompetent men; (2) the denial to the
courts of independence of action in many instances by the commanding officers
who appointed the courts and reviewed their Jjudgements, and who conceived it
the duty of the command to interfere for disciplinary purposes,

The result, in the cpinion of many of the wltnesses, was that although
the innocent wers not punished, there was such disparity and severity in the
impact of the system on the gnilty as to bring many military courts into



disrepute both among the law-breaking element and the law-abiding element,
and a serious impairment of the morale of the troops ensued where such a
situation existed. The leading and most frequently occurring criticisms
which we have heard are listed here:

1. There was an absence of sufficient attention to and emphasis upon the
military Justice system, and lack of preliminary planning for it.

2. There was a serious deficiency of sufficiently qualified and trained
men to act as members of the court or as officers of the court.

3. The command frequently dominated the courts in the rendition of their
Judgment .

. Defense counsel were often ineffective because of (a) lack of
experience and knowledge, or (b) lack of a vigorous defense
attitude. .

5. The sentences originally imposed were frequently excessively severe
and somstimes fantastically so.

6. There was gome discrimination between officers and enlisted men,
both as to the bringing of charges and as to convictions and
gentences.

7. Investigations, before referring cases to trial, were frequently
inefficient or inadequate.

These criticisms were testified to at each of the regional hearings by
numerous witnesses and were repeated so frequently in the corrspondence and
answers to the questionnaires received by the Committee as to indicate a
definlte pattern of defects in the actual operation of the court-martial
system. The Committee 1s of the opinion that these criticisms are well
founded and reflect actual breakdowns in the operation of the system. It can
and should receive correction; and the Committee has given consideration to
recommendations to this end.

II. GENERAL RECOMMENDATIONS

Our first recommendations are general:

1. We recommend that the Secretary of War, the General Staff,
and the Army place greater emphasis upon the operation of the
Army system of Justice.

The impression which the Committee got in all of its hearings was
that for one reason or another the Army system of Jjustice was pushed well into
the background, not only in wartime but in prewar peacetime. Nearly every
witness, including almost all of the generals, testified that there was a
very great lack of officers properly trained in courts-martial duty.

It was clearly proven that, frequently, officers with no legal training
were used as law members, trial judge advocates or defense counsel of general

N



courts; and yet it 1s perfectly clear that there were available to the Army

a sufficient number of competent men with legal training to have staffed

all of the courts everywhere. The failure to produce these legally trained
men for court members or officers was due primarily to failure to make proper
plans for the courts, Indeed high ranking officers have expressed a reluc-
tance to make use of civilian trained lawyers in the Army system. We were
told that more than 25,000 lawyers applied for commissgions in the Judge
Advocate General's Department, but: the applications were not received with
favor. At the beginning of the war the Army was relying on the hope, which
proved illusory, that some 500 jJudge advocates in the Officers' Reserve

Corps would prove sufficient. The Judge Advocate General's School was estab-
lished February 6, 1942, but the Officers' Candidate School was not activated
until March, 1943, and while the schools did good work they were insufficient
to fill the need. It is quite certain that the Army planning organization
very badly underestimated the number of legally trained men needed in the
Judge Advocate General's Department.

The starving of the Army's legal branch and other evidence convince us
that high Army circles did not properly evaluate the importance of the system
of Justice to be established in a large army drafted from the American people;
and that this oversight occurred the more easily because of the traditional
fear of Army men that adherence to legal methods, even in courts-martial,
would impede the military effort in time of war. A high military commander
presged by the awful responsibllities of his position and the need for speedy
action has no sympathy with legal obstructions and delays, and is prone to
regard the courts-martial primarily as instruments for enforcing discipline
by instilling fear and inflicting punishment, and he does not always perceive
that the more closely he can adhere to civilian standards of Justice, the
more likely-he will be to maintain the respect and the morale of troops
recently drawn from the body of the people.

Some of the critics of the Army system err on the other side and demand
the meticulous preservation of the safeguards of the civil courts in the
administration of Jjustice in the courts of the Army. We reject this view
for we think there 1g a middle ground between the viewpoint of the lawyer and
the viewpoint of the genmeral. A civilian entering the army must of course
surrender many of the safeguards which protect his civilian liberties. The
Army commander must be ready to retain all of the safeguards which are con-
gistent with the operation of the army and the winning of the war, The
civilian must realize that in entering the army he becomes a member of a
closely knit community whose safety and effectiveness are dependent upon ab-
solute obedience to the high command; and that for his 'own protection, as
well as for the safety of his country, army Jjustice must be swift and sure
and stern. He must realize the truth of what was well sald by Lord Birkenhead
in commenting on the British system of military Jjustice that "where the risks
of dolng one's duty is so great, it is inevitable that discipline should
geek to attach equal risks to the faillure to do it."

On the other hand the commander of an American army must realize that he
is dealing with men whose initiative, ingenuity, and independent self-respect
have made them the best soldiers in the world. Nothing can be worse for thelir
morale than the belief that the game is not being played according to the rules



in the book, the written rules contained in the Articles of War and the Manual
of Courts-Martial. The foundatlion stone of the soldier's morale must be the
conviction that if he is charged with an offense, his case will not rest en-
tirely in the hands of his accuser, but that he will be able to present his
evidence to an impartial tribunal with the aseistance of competent counsel and
recelve a fair and intelligent review. He is an integral part of the army,
and the army courts are his system of Justice. Everything that 1s practicable
should be done to increase hls knowledge of the system and to strengthen his
respect for it, and 1f possible, to make him responsible in some particular for
its successful operation. These "Jjustice" considerations are important to a
modern peacetime army as well as to a wertime army. As our outlook upon world
affairs and our concepts of military service have broadened, National Defense
hag become a matter of concern to every citizen. The nearer our approach to
universal military service the greater is the need to emphasize the military
Justice system. We belleve that the special recommendations subsequently made
herein will, if adopted, aid in ilmproving the system.

2. We recommend a substantial enlargement of the Army legal department,
the Judge Advocate General's Department. We recommend an increase
in the number of technicians in the administration of the Army
gystem of Justice.

The witnesses before our Committee were almost unanimous in this general
recommendation. Almost all said that they obeerved a real need for more
lawyers in the administration of the Army system of Justice. The Judge
Advocate General's Department needs more lawyers, more clerks, more reporters
and more statlisticlans.

Nearly every wiltness sald that it would be desirable, if practicable, to
have with every general court a law member, a trial Jjudge advocate, and de-
fense counsel, who are trained lawyers and members of the Judge Advocate
General's Department. We will refer later to the persomnel problem involved.
Here we make the general recommendation for substantial enlargement of the
Department.

In time of war, the problem of securing adequately trained experienced
and competent trial lawyers should present no great difficulty. In the last
war the shortage of lawyers was due to two things: (a) the Army did not seek
enough lawyers, and (b) many of the very best trained lawyers preferred to go
into the 1ine and did not wish to disclose the fact of their law experience.
In meeting this situation cooperation between the army and leaders of the
legal profession may be of real assistance. Certainly the legal profession
could assist the War Department in the selection of properly qualified young
lawyers and the Army would be clothed with ample authority to assign them to
the duties for which they are best qualified.

ITI, SPECIFIC RECOMMENDATTIONS

A, The checking of command control

The Committee 1is convinced that in many instances the commanding officer
who selected the members of the courts made a deliberate attempt to influence



their decisions. It is not suggested that all commanders adopted this practice
but its prevalence was not denied and indeed in some instances was freely ad-
mitted. The close assoclation between the commanding general, the staff Judge
advocate, and the officers of his division made 1t easy for the members of the
court to acquaint themselves with the views of the commanding officer. Ord-
inarily in the late war a general court was appointed by the major general of
a division from the officers in his command, and in due course thelr judgment
wag reviewed by him. Not infrequently the members of the court were glven to
understand that in case of a conviction they lshould impose the maximum sentence
provided 1n the statute so that the general, who had no power to increase a
sentence, might fix it to suit his own ideas. Not Infrequently the general
reprimanded the members of a court for an acquittal or an insufficlent sentence.
Sometimes the reproof was oral and sometimes In writing by way of what the
Army has come to know as a "skin-letter." For example, one lieutenant general
of unguestioned capacity voluntarily testifled that he wrote a stinging letter
of rebuke to the members of a court who had imposed a sentence of five years

upon a soldier who deserted his division whlle in tralning in the United States.
The general was incensed because the sentence was not twenty-five years and

considered it his duty to chastise the court for extreme leniency.

There were instances in which counsel were appointed to defend an accused
who possessed little competence for the task, especlally when compared with
that of the prosecuting officer; and thers were instances in which 1t was be-
lieved that the well-known attitude of the commander minimized the independ-
ence and vigor of the defense. There is no doubt that defendants' counsel
were frequently incompetent and the tendency of the commander in certain units
to influence the courte led not unreasonably to the susplclon that a competent
and vigorous defense weas not desired. Communications received 1n answer to
questionmaires from gensrals, Judge advocates, and enlisted men produced the
following results in answer to the question, "To what extent are court-martials
under the domination of convening authority?": Of forty-nine generals, four-
teen replied that the courts were dominated and thirty-five that they were
geldom domimated. Of forty-five Judge advocates, seventeen replied that the
courts were dominated and twenty-eight that they were seldom dominated. Of
twenty-nine enlisted men, twenty-two replied that the courts were dominated
and seven that they were seldom dominated.

So far as the committee 1s Informed, no steps have been taken in the
Army to check or prohibit commanding officers in the exercise of their power
and influence to control the courts. Indeed the general attitude -1s express-
ed by the maxim that disciplinel is a function of command. Undoubtedly there
was In many Instances an honest conviction that since the appointing auth-
ority was responsible for the welfare and lives of his men, he also had the
power to punish them, and consequently the courts appointed by him should
carry out his will., We think that this attitude 1s completely wrong and
gubversive of morale; and that it 1s necessary to take definite steps to guard
againet the breakdown of the system at this point by making such action contrary
to the Articles of War or regulations and by protecting the courts from the in-
fluence of the officers who authorize and conduct the prosecution. To this end
wWe recommend :

1. The Manual for Courts-Martial, Unifed States Army, should provide
that i1t is improper and unlawful for any person to attempt to influence the



action of an appointing or reviewing authority or the action of any court-
martial, general, special, or summary, in reaching its verdict or pronouncing
sentence, except persons connected with the work of the court, such as mem-
bers of the court, attorneys, and witnesses; and this prohibition should be
made expressly applicable to the appointing or reviewing authority. It
should be stated that any violation will be considered conduct of a nature

to prejudice military discipline and to bring discredit upon the military
gservice in violation of Article of War 96.

2. The Manual should also contain an express prohibition against the
reprimand of the court or ite members in any form., The reprimand sometimes
glven a Jury by a Judge in a civil court for an erroneous verdict furnishes
no parallel or excuse for the present Army practice. The Jury upon its
discharge returns to the body of the people, but the members of a court-martial
remain in the service subject to the will of superior officers as to promo-
tione, assignments to duty, and transfers. The statement on page T4 of the
Manual that the reviewlng authority may properly advise members of a court
by letter of his nonconcurrence in an acquittal should be expunged. It 1s
a relic of the power formerly possessed by the reviewing authority to return
a record of trial to the court for reconsideration of findings of not guilty.
This power was taken away in the amendment of the Artilcles of War and regu-
latlons after the First World War and the spirit of the repeal should be
respected.

These recommendations are not intended to alter the duty or authority
of the command to instruct the officers and enlisted men in respect to the
court-martial system and its operation,

3. The Manual should contain a statement that it 1s the duty of courts-
martial to exercise their own Judgment in Impoeing sentences and that they
should not pronounce sentences which they know to be excessive, relying
on the reviewling authority to reduce them.

L, It should be a Jurisdictional requirement that the law member and
the defense counsel of & general court-martial shall be tralned lawyers and
commissioned officers detalled by the Judge Advocate General's Department.

It should be required that the law member be actually present throughout

the trial. The ruling of the law member on legal questions, except as to the
sufficiency of the evidence, should be binding on the court. An adverse
ruling by the law member on the sufficiency of the evidence would result in
an acquittal and this question should therefore be left to the whole court
subJect to the subsequent automatic review.

It should be made mandatory that the defense counsel should always be a
lawyer. It 1s unfair to the accused to assign a laymen as defense counsel
when the trial Judge advocate 1s a lawyer. The authority appointing the
court should designate defense counsel but the right of the accused to
select his own counsel should not be disturbed. There should always be
available a list of all lawyers connected with the command to which the
accused belongs, who should be given the privilege of smelecting defense
counsel from the 1list, if available, to act in preference to or in associ-
ation with the defense counsel designated by the appointing authority.

5. The final review of all general court-martial cases should be placed
in the Department of the Judge Advocate General and every such review should be
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made by The Judge Advocate General or by the Assigtant Judge Advocate General
for a theater of operations, or by such board or boards as shall be designated
by The Judge Advocate General or the Assistant. This reviewing authority
shall have the power to review every case as to the weight of the evidence, to
pass upon the legal sufficilency of the record and to mitigate, or set aside,
the sentences and to order a new trial. This recommendation relastes not only
to checking command control but also importantly to the correction of excessive
and fantastic sentences and to the correction of disparity between sentences.

In order to make this recormendation effective, Article of War 50 1/2
should be amended. In ite present form it is almost unintelligible. It
ghould be rewritten and the procedure prescribed should be made clearer and
more definite. There seems to be no good reason why cases in which dis-
honorable discharge is suspended should not be reviewed in the same way as are
cages 1n which it 1s not suspended.

6. The need to preserve the disciplinary authority of the command and
at the same time to protect the independence of the court can be met in the
following manner. The authority of the division or post commander to refer
a charge for prompt trial to a court appointed by a judge advocate should be
absolute. The commander should, of course, be furnished with a judge advocate
to advise him with reference to the disposition of the charge. The right of
the command to control the prosecution, and to name the trial Judge advocate,
who should be a trained lawyer, should be retained. The Judge Advocate Gen-
eral's Department, however, should become the appointing and reviewing au~
thority independent of the command. For this purpose the present organization
of the Judge Advocate General's Department may be sufficient and the power to
gelect and review its Judgment should normally resc with the Staff Judge
Advocate at Army level, so that the members of the court may be selected from
a wider area and the perennial problem of disparity of sentences in similar
cases may be at least partially solved. It may be best in certain instances
to place the authority on a higher level, or in case of war or in case of
units established at a distance from the command, to delegate the authority
to a division or smaller unit. We believe that the flexibility of such a
system will aid in the solving of many problems and will permit the establish-
ment of permanent courts or traveling courts if they be found desirable.
Article of War 8 should be amended to accomplish this purpose.

We realize that the officers of a division or command may have a special
understanding of local conditions and be best qualified to try local offenders
and alsc that officers must not be appolnted to courts-martial dutles 1f,
in the opinion 6f the commander, they are unavailable. These requirements may
be met by the establishment of & panel of availlable officers by the commander,
subjJect to change from time to time, from which the selection of members of
the court may be made. The determination of the commander as to availability
mist, of courge, be final. It 1s not meant that the selection of the members
of the courts-martial shall be confined to the division or command in which
the offense occurs.

We have no fear that this arrangement will impair the proper authority or
influence of the commsnder. The absolute right to refer the change for speedy



trial and to control the prosecution will satisfy the demands of discipline.
Further than that the command should not go. The present Articles of War do
not contemplate that the commander shall control the action of the courts.

The members of the court take an ocath under Article of War 19 to well and truly
try and determine, according to the evidence, the matters submitted to them
without partiality, favor, or affection, according to the rules and articles
for the government of the armies of the United States. The right to fix the
penalty in case of conviction is specifically lodged in the court and the
surrender of this power to the commander is an act which the court has no
legal right to perform, and the commander no legal Justification to require.

The need for the prompt appointment of a court and a speedy trial when
the command refers a charge for trial must be recognized. Moreover, the
deterrent effect of punishment must not be overlooked and the need for severe
sentences under conditions prevailing in an army in a state of war cannot be
denied. But there is no reason to think that the members of the Judge Advocate
General's Department will not be keenly alive to all these necessities. They
will be army men selected and trained by army men. In time. of war they will
be in the field in close association with the command and cognizant of all
the considerations of safety and success which influence the command itself.
The time is past when a court-martial might be deemed merely as an advisory
council to the commander. The court-martial, as conceived by the Articles
of War, is an independent tribunal; and if the commander controls the prose-
cution, the appointment and functioning of the court may be safely left to the
legal department of the Army.

T. The special understanding that officers of a division or command have
of local conditions lead us also to recommend that the general or other officer
who referred the case for trial should have the power to mitigate, suspend, or
set aslde the sentence. In order to effectuate this recommendation the record
should be first sent by the court to the officer who referred the case Tor
trial so that he may have an opportunity to act upon the sentence and it should
be his duty to act promptly and forward the record to the reviewing authority
for final action. The power of the command in this respect should be limited
to the question of clemency.

8. The members of the Judge Advocate General's Department should be
governed as to promotions, efficiency reports and specific duty assignments in
the chain of command of the Judge Advocate General's Department and not by
the commanding officer of the organizations in which they may be serving.

9. In order to overcome the difficulty of securing and holding
trained lawyers in the Judge Advocate General's Department in time of peace,
it is specifically recommended that they be afforded the same privileges
regarding promotion as 1s now afforded to the other professions whose
personnel are at present on & separate promotion list and that necessary
legislation to effect this be initiated without delay, in order that the
proposed enlargement of the department may be coordinated with these new
privileges. g

10. Special courts-martial should be governed as far as practicable
by the same requirements as general courts-martial,

10



B. Discrimination in officer punisnment

A great deal of testimony which we have heard tended to show that of-
ficers were not prosecuted as conglstently or punished as severely as enlisted
men. The critics did not always understand the difficultles of the situation
or appreciate the severity of the punishment inflicted upon an officer by the
imposition of a fine or the loss of promotion or reduction in rank, and the
devastating effect of this punishment upon his career. Nevertheless, we are
convinced that in some instances and in some areas there was foundation for
the complaint and it was a general source of criticiem among the troops and
geriously impalred their morale.

In general, we believe that officers would be less likely to offend if
they were snbjected to a greater extent to the deterrent influence of punish-
ment which in army circles is deemed so effective in dealing with enlisted
men.

In particular, we make the following recommendations:

1. Article of War 104 should be amended to provide: (a) that warrant
officers, flight officers, and field officers shall be punighable thereunder;
(b) that the punishment ghall be imposed by an officer with the rank not less
than that of Brigadier General or by an officer who has general court-martial
Jurisdiction under Article of War 8; (c) that the maximum fine be increased to
one-half month's pay for each of three months.

The right of the officer to demand a court-martial and to appeal to the
next higher commander should of course be preserved.

2. The trial of officers by special courts should be authorized in order
to bridge the gap between punishment under Article 104 and punishment by a
general court. The exigtence of that gap was glven by many wltnesses as the
reagon why officers did not recelve more punighment., The only court punighmenb
available was that imposed by general court after trial and, In many instances,
such a trial was consldered too drastic. We see no adequate reason why an
officer should not be tried by special court. Some wltnesses took the pogltion
that an officer ghould not be tried unless conviction was to be followed by
dismissal from the service, since a convicted officer is no good to the serv-
ice. Records of gemeral court-martial officer trials and conviction do not
bear out that conclusion. In the Furopean Theater there were 1737 offilcers
tried, 1396 were convicted. Of those convicted T4 per cent were not dismissed
from the service but were retained In the service and, presumably, contlnued
to render valuable military service.

Information should be given out as to the use of reprimand and Article of
War 104; in order that the impression, that officers are not punished for of-
fenses for which enlisted men are punished, may be corrected.

3+ In time of war a general court-martial should be authorized in its
discretion to inflict as officer punishment, loss of commission, and reduction
to the ranks. In numerous ingtances officers would prefer it and we see no
reason why this should not be left to the discretion of the general court.



. Article of War 85 should be amended so that it will read as follows:

"Art, 85. Drunk on Duty. Any person subject to military law who is found
drunk on duty shall be punished as a court-martial may direct."

The purpose of this amendment is to eliminate a motive for the unwarranted ac-
quittal of an officer charged with drunkemmess on duty. As the article is now
written an officer convicted of drunkenness in time of war, must be sentenced
to dismissal.

C. Fnlisted men and courts-martial

We have already stressed the fact that courts-martial perform an absolute-
ly necessary disciplinary function and that good discipline presupposes Just
treatment. If the trials are conducted in such a way or punishment of such
severity is imposed as to create a feeling among the troops that courts-martial
are arbitrary and unjust, the disciplinary effect will be impaired or destroyed.
It is necessary not only that the system function fairly but that i1ts fairmess
be recognized by the men in the service. To this end we make the following
recommendations:

1. Special emphasis should be placed upon the education and instruction
of enlisted men with respect to Army Jjustice. The Articles of War should not
only be read; they should be explained. The instructions should not be con-
fined to Articles relating to punishment of enlisted men, but should include
the Articles dealing with the rights and the protection of enlisted men, such
as Articles of War 24, 97, and 121,

Further, the nature and the function of general courts-martial, special
courts-martial, summary courts-martial, and company punishment should be ex-
plained. The enlisted man should be taught that army discipline and army
courts-martial are necessary for his comfort, protection and safety; and that

the Army judicial system is not something for use against him, but something
which works for him,

2. The sesslons of general, special and summary courts should not only
be open (except where security or special policy reasons require otherwise),
but they should be bulletined so that the attendance of spectators be encouraged.
Special effort should be made to conduct army courts with impressive decorum.

3. Qualified enlisted men should be eligible to serve as members of gen-
eral and special courts-martial and should be appointed thereon to the extent
that in the discretion of the appointing authority, it seems desirable to do
80. We realize that there is a sharp division of opinion on the subject. The
generals and commissioned officers generally are divided as to the deslrabllity
of the proposal, while a preponderant majority of the enlisted men favor it.
Those opposed to it contend that since the movement of qualified men in the
Army is upward, the appointment of enlisted men will lower the quality of the
courts and give rise to personal antagonism and recrimination in army units when
enlisted men participate in the conviction and sentence of their fellows. We
think, however, that some improvement of the morale of the enlisted men may



follow from increasing their knowledge of the functioning of the Army system
of justice, their confidence in its operation and their feeling of responsi-
bility for the enforcement of Army discipline.

D. Summary courts.

We recommend that summary court officers should be selected from captains
or officers of field grade, if available, and that the selection of junior and
inexperienced officers for this purpose should be avolded. If necessary,
sumary court officers should be appointed from a larger area or a larger
unit than is at times done at present.

The accused should be allowed to have counsel of his own selection before
a summary court, if he so requests, but the appointment of counsel should naot
be required.

E. Pre Investigations.

The provision of Article of War 7O, that no charge will be referred to a
general court-martial for trial until after a thorough, impartial investiga-
tion thereof shall be made, should be enforced. Trained and mature officers
should be regularly assigned to carry on preliminary investigations under
this Article; and this function should be regarded as part of their regular
duties. While legal training is not indispensable for this purpose, 1t is
preferable that either a lawyer or an officer with investigative experience
should be assigned to this work.

F. Additional Recammendations.

1. Article of War 43 should be amended so as to state clearly and un-
ambiguously the number of votes necessary to convict.

2. Articles of War 44, 87, 88 and 91 should be repealed because they are
now obsolete. ; SRS

3. Article of War 92 should be amended so as to provide that a person
convicted of rape shall suffer death or such punishment as a court-martial
may direct.

4. The present mandatory requirement contained in the Manual for Courte-
Martial, 1928, page 96, that a sentence of imprisomment of an enlisted man for
over six months must be accompanied by dishonorable discharge should be
abolished and in lieu thereof 1t should be provided that a dishonorable dis-
charge in such a case 1l discretionary with the general court.

5. There should be introduced an additional type of discharge; namely,
a discharge for unfitness similar to a so-called "blue discharge"” in order
that a sentence of dishonorable discharge should be reserved for exceptionally
grave and heinous offenses,

6. The rules governing the admisaibility of documentary evidence should .
be liberalized, particularly with reference to the admission of entries made
in the usual course of business. We recammend the elimination of the confus-
ing reference to personal knowledge and the adoption of the rule now prevalent
in the Federal courts.
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IV. RECOMMENDATION FOR FUTURE STUDY IN WAR DEPARTMENT

It is recommended that a Board of Officers be constituted to consider
other advisable changes in the Articles of War and in the Manual of Courts-
Martial and that such study be a contlnuous process so that further changes
may be made as the need for them appears to develop. Suggestions were made
to the Committee which interested it very much but involved questions that the
Committee does not now feel gualified to decide. Among the things to which we
think the War Department should give further serious consideration are:

a. The enlargement of the authority of commanding officers under Article
10k to extend punishment to enlisted men. To this 1s tied the further sug-
gestion of increasing the power, authority, and dignity of the summary court
and providing that summary court officers must be of field grade. We think
that the balancing of the advantages of the diminution of summary court trials
agalnst the danger of abuse by new and untried company commanders can only be
done by officers of the Army. We recommend that they consider the trial of
this experiment.

b. The elimination of all mandatory minimum punishments specified in the
Articles of War or regulations so as to give wlder discretion in passing
sentences.

c. The creation of permanent, general courts-martial for territorial
unite to be used as rotating courts wherever practicable and wherever ex-
perience proves 1t desirable.

d. The taking of depositions at the earliest possible moment in time of
war, subjJect to the limitation that defendant must have counsel and that both
sldes have notice of the taking of the deposition and an opportunity to par-
tlcipate 1in 1t.

e. Amendment of Article of War 25 to contain a final proviso following
the present proviso which permits the defemse to introduce depositions in a
capital case, the new proviso to read as follows:

"Provided, further, that a deposition may be read in evidence by the
prosecution in any case in which the death penalty 1s authorilzed by
law but is not mandatory, whenever the appointing authority shall
have directed that the case be treated as not capital, and in such
case a sentence of death may not be adjudged by the court-martial."

f. The removal of the statute of limitations on prosecution for absence
without leave occurring in tims of war.

g. Provision that all courts-martisl should announce thelr findings as
soon as reached and, in case of conviction, should hear arguments of counsel
on questions of sentence and that upon reaching a determination as to
sentence, should announce the sentencs.

h. Provision in the Manual defining what portions of unofficial record

of general court-martial and of the reviewing authority shall be available
to inspection of defense counsel.
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i. Provision that upon direction of the law member there ghall be in-
cluded in the transcript of record of every general court-martial the opening
statements a.nd/or cloging argumentg of coungel where the precise pogition of
elther party is not sufficiently emphagized in the record.

J. The extengion of the doctrine of condonation where a soldier is com-
mitted to actusl combat with kmowledge of the pending charge.

CONCLUSION

There ig attached to this report (a) a document consisting of 30 pages
with a 14 page appendix entitled "A summary of congtructive criticisms re-
celved by the War Department's Advisory Committee on Military Justice," and
(b) a document tongisting of Tl pages entitled "Topical Outline - Compilation
of Answers - Generals, Judge Advocates, Enlisted Men."

It 1s hoped that our report will help to improve the administration of
Military Justice and increase 1ts beneficial effect upon the discipline and
morale of the men in the Army.

Regpectfully submitted,
Arthur T. Vanderbilt
Alexander Holtzoff
Walter P. Armstrong
Frederick E. Crane
Joseph W, Hendersgon
W. T. Joyner
Jacob M. Iaghly
Morris A. Saoper

13 December 1946 Floyd E. Thampson
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VAR DEPARTMENT ADVISCRY COMMITTEE ON MILITARY JUSTICE

TOPICAL CUTLINE

—n0o~—

COMPTTATION OF ANSWERS

Cenerals
Judge Advocates
Enlisted Men



FOREVORD

This compilation is a tabulation and summary discussion of
answers received before 14 COctober 1946 to the Topical Out-
line guestionnaire mailed out by the War Department Advi-
sory Committee on Military Justice. It represents the view—
point of more than 20C writers as expressed in 193 separate
replies. Highty—one of these replies were from Cenerals,

6C were from active and former Judge Advocate officers, and
46 were from Enlisted Men.

In some instances writers failed to answer all of the ques-
tions. In other instances replies were of such a nature

that they could not be classified, these authors weighing
both sides of an issue without striking a balance. This type
of answer has found a2 place in the summary discussions of
the indivicual guestions. -
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Purposes of court-martial system: maintenance of discipline or administra-
tion of justice? )

GENERALS:

Fifty-two Generals indicated that the purpose of the courts-martial
system was a combination of justice and discipline. Only four Senerals
emphasized Jiscipline as the primary purpose, and six emphasized jus-
tice.

One General stated: Discipline is maintained by many means, outstand-—
ing among which is the proper administration of justice. ‘here is no
such thing as a choice between maintenance of diseipline and proper
administration of justice by the courts-martial system. Justice is
administered through courts-martisl in the interest of maintaining
proper disciplinary standards,

A second Jeneral stated: The purpose is to increase an Army's ability
to fight successfully. It provides orderly procedure for functions of
command through administering justice. This is compatible with pure
Justice, since an unjust application will result in }oss of morale and
of combat strenzth. !"The court-martial system is the commander acting
in his capacity of judge."

A third General stated: YThe purpose is neither to maintain disci=
pline nor to administer justice per se, tather, it is to implement

the Articles of War for the guidance and conduct of the Amy, to de-
termine violations thersof, and to prescribe punishment for offenders,
Discipline in itself is maintained by effective, responsible leadership
through command, and indoctrination of all intelligent individuals with
principles of personal resvonsibility for self-discipline and conduct,

A fourth General stated: The administration of justice is the primary
purpose, but maintenance of discipline is closely intezrated thereto.
Without discipline, need for wdministrative punishment increasess
Qualified and competent leaders use punishment only as a last resort,
as this is the poorest way to handle men.

JUDSE ADVOCATLES:

both discipline justice
Combat Judge Advocates S i g 1
Regular Army Judge Advocates 2 3 1
board of Review Judgze Advocates 12 L 3
Staff Judge Advocates 9 3 1
- Totals 35 o 6
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Three enlisted men emphasized discipline as the primary end, 17 empha-
sized justice, and 13 emphasized both discipline and justics.

Some of the amplifications of their answers were as follows:

The purpose is the administration of justice, which in turn means
impartial adherence to truths, facts, and unimpeachable authori-
ties. Otrict discipline results from justice.

The real purpose is the administration of justice, but frequent-
1y maintenance of discipline would appear to be the object-—-
particularly durinz wartime. The present military justice system
is desizned for a small professional Army operatin: under normal
conditions. 1t does not allow for incieasc to size of wartime
Army consisting of inductees as distinguished from profecssionals.
'A draftee Amy, not thoroughly indoctrinated in military law,
cannot be handled the same as a smaller professional peacetime
Army,

Discipline is maintained by administration of justice. Disci-
pline is not always punishment. A commendation may result in
the highest form of discipline.

Without trial and punishment, enforcement of discipline would
be impossible. MNany soldiers are good only because they are
afraid of a swift, sure trial, and probable conviction and
punishment for disobedicnces. dJustice is served in the en-
forcement of discipline and law.

A "happy medium" somewhere between the two poles mentioned
should be the goal of a satisfactory court-martial system.

In any effective military organization the maintenance of
discipline is essential, but it must be tempersd with Jjustice,
if for no other reason than to maintain high worale and
¢sprit de corps.

2. lierits and weaknesses or defects of existing systems:

GITLRALS:

Lerits: The system provides the best obtainable balance betwecn
accomplishment of military missions and the interests of the
community, while protecting individual rights. It offers an ex-
peditious administration of justice under difficult circumstanccs,
and enables commanders to maintain discipline. It places adminis-
tration of justice in the chkain of command, where responsibility

2
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for the maintenance of discinline rests. - The system proved its funda-
mental soundness during Torld War II. It is' a moderate and reasonable
approach to an age-old problem. It is valid and impartial--comparaiite,
in a way, to a family settlement of child delinquencies. 4 proof of
its success is that the system does work.

The zuilty are nommally convicted, and the innocent zo free. Civilian
legal technicalities do not block the way to justice. Courts are im=
partial, and are not easily influenced by oratory. Trials are prompt
and simple. There+is no requirement that the prosecutor present only
the evidence which is adverse to the accused. The system of pre-trial
investigation prevents innocent persons from being brought before
courts-martial. Court members generally have intclligenc ¢ supcrior to
that found in civilian juries.' ‘here is an "automatic appeal." Expert
testimony is roadily available. Accused has the rizht to confront and
cross-cxamine witncsses ap his pro-trial investization. He has the
rizht to his own counsel, ¢ither eivilian or military. He zets a verba-
tim copy of his general court-martial record of trial without cost.

The Staff Judze Advocate, reviewing a casc before scntence, acts some-
what as an equity judze, weighing cvidence as well as considering law.

The &rticles of War are clear, and there is justness in the limitation
of sentences.

dcaknessest As will be cmphasized in the answers to the next question,
the main weikness was onc of pcrsonncl, which in turn somctimes led to
inadcquatc administration of the court-martial system as sct up. This
vias chicfly causcd by the necessitics of hasty mobilization, and an
inability to train the average civilian officer sufficiuntly re the
court-martial system. This was particularly truc in the lowcr operat-
ing ecchelons.

One General noted that many commandinz officcrs attempted to influence
thelr courts, and when thosc courts did not make findings in accord
with their desires, arbitrary changes of court membership were made.
Another pointed out that untraincd officers are permitted to pass on
quustions of a purely lczal naturc, without beinz fully aware of their
lezal implications.

A third Sencral listed the following weaknesscs: a. Officers exercis—
ing zeneral court-martial jurisdiction function both as district
attorney and judze. While abuses may be rare, thc possibility of
abuses rcsults in. criticism. Some commanding generals, havinz once
sent a case to a general court, are loath to reverse a finding of guilt.
be heviewing Authoritics appoint  court members. A commanding gener—
al with zencral court-martial jurisdiction should be permitted to try
2 member of his command only on the advice of the "district attorncy,"
and thereafter it should be scnt to the next highcr administrative
command echelon for genersl court-martial trial. Kembers of a division
should be tricd beforc an Army general court-martial (this is practica=-
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ble during combat, because most Division offenders are hcld in Army
stockades). c. Defense counscl nccd not be attorncys. Army should
use a "public defender" system, with officers so assigned having no
other dutics. d. Defensc counsel should be permitted as a2 matter
of right at pre-trial investizations. €. FRape punishmcnt should
be discretionary. f. Boards of Review have no revicwing powers
where 2 dishonorable discharze has been suspended, rezardless of
the years of confinement imposed. g+ OSome commanders demand
maximum sentences. h. Lay members on a court may overrule the

law member on certain matters of law. i. Regiménts and similar
units might well have a Judge &dvocate officer, with the princi-
pal duty to supervisc summary and special ‘courts.

A fourth General pointed out: The summary courts arc the most un-
satisfactory in practice. ‘he summary court officer may not be able,
fairminded, and bequeathed with good judzment. His action is too
frequently arbitrary, and results in considersble resentmont during
wartime. Since summary courts are necessary, the defects should be
remedied by defining and limiting their power, by using cxperienced
officers on summary courts, and having strictcr supervisions-=pcrhaps
sometimes permitting appeal to special courts, or permitting accused
to immediately demand a special court trial. Special courts are
stated to have operated in a substantially satisfactory manncr, al-
though their jurisdiction mizht be incrcascd to cover minor offenscs
of warrant officcrs and company zrade officcrs. Oeneral courts arc

‘stated to have opcrated in a satisfactory manncr, with this onc

serious dcfcet: that commendinz zcnerals in 2 chain of command hawve
no power over lower cchelon general courts--this resulting in a lack
of scntence uniformity.

A fifth General found that the orincipal weakness resulted from cffort
to comply with regulations. Pro-trial investigation requirements werc
difficult to satisfy. There was a lack of traincd stenographers, and
a difficulty (particularly during combat) of keeping in touch with
Witnesscs.

A sixth Yencral found a double standard--with too much difficulty to
convict officecrs. Dcfensc counscl were usually less competent than
trial judze¢ advocatcs.

4 seventh General noted the need to amend the Table of Maximum
Punishments, to extend AW 104 coviraze to the first threc grades
and varrant officers, to purmit peacetime AW 104 fines, and to
have a lower court for officers.

An cighth General thouzht that an excessive amount of officer-time
was rcquired to handle the cases; that there were too many techni-
calitics, with consequent opportunitics for miscarriages of justice.
He found an ungven administration, ¥ith too much "law" in the systcma
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JUDGE ADVOCATLS:

Merits: The system is fundamentally sound, when carried out as pre-
scribed and in the spirit intended. It is of good basic desizn, even
though it may require some ~lterations, and is the best systen yct de-
vised for military use. It is the only way to maintain discipline.
Trizl by civilians would not result in the same understanding. It scts
up a definite, clear code; nrrovides and demands proper investigation;
centralizes discipline and justice in one commanding officer; utilizes
court members whe are acquainted with the actual situstions; permits
leniency; and establishes a dual review of gencrel court-martial

cascs. It makcs speedy justice possible, under a variety of conditions,
Few guilty cscapc; few innocent arc convicted. It is based on the cx-
pericnce of 100 years.

At the pre-trinl investigations, "weak" cascs arec weeded out--to there-
by permit a higher incidence of convictions before gencral courts-— ;
martial. There arc adequate inguiries r¢ the question of an accuscd's
sanity. Therc is frequent clemency considcration and rehabilitetion,
and also frecquent suspensions and remissions of scntunecs. Accused!s
rizhts arc fully protected during trial., Inferior as yell as general
courts function quickly and c¢fficiently. *herc is no possibility of
"hung juricse" The rales arc rclatively simple, and arc undcrstood.
These rules arc not designed to be technical. There are disintecrested
and understanding judzments, a relative certainty of punishment for
wronz—doing, fair penalitics, and & careful and automatic reviecw of
rccords of trial. The system is superior to most civilian criminal
trizl proccdure todxzy. There iz a frecdom from political influcnce,
and an impartislity of administration.

Weaknesses: The court-martial system wos geared to peacetimc operation,
rather than to wartimc. It never had an adequate legal stoff to oper-
ate it, and the Amcrican Bar Association was slow in attempting to get
one. .Somc professional soldicrs could not reconcile themselves to
working with draftees, and would not learn that an iron fist would not
work against them. The human cquation was always prescnt.

It wos cumbcrsome to form a court, to try a man near the sccne of his
offense, and to get witncsses. Somctimes, there was domination by
companding officers. Trial judge advocates, dcfense counscl, and

law members were frequently untrained and inexpcrienced. Thoere were
poor investizations. ‘here was improper prescntation of evidence, and
weak and inadequatc defunsc. There were improper rulings on lesal
points occurring during trial, and irrezular and impropcr findings.
sentence cxcesscs existed--some being too severe ond others too lenicnt.

The system was porticularly weak in its coweraze of civilian type
offenscs, such as black-markct, smuggzling, and illcgal currcncy transac—
tions.

.
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Several Judze Advocates commented at great lenzth on the wesknesses.
These follow:

First Judge Advocate:

Weaknesses are:

g-

2-
EI

o)

Second

Assignment of the unwanted or less desirable personnel to be
court members.

Nonavailability of a member of the Ji3D to be law member.
Assignment of personnel to positions of prosecutor and de-
fenge counsel from unwanted class thereby forcing the SJ4

to cripple his own force by using his own office personnel.
Delays due to lack of trained court rcporters due to failure
of Organization to provide therefor.

Inability of the B/R of the JAG on review to weizh the
evidence or to take action on an unreasonable or excessive
sentence other than to write a letter of sugzestions to the
officer who ordered the execution of such excessive sentence.
The practice in many headquarters of havinz court-martial
papers pass through G-1 and the Chief of:Staff for their
recomnendations before action by tie Commanding Jeneral, who,
in cases of disagreement, nearly always.will follow the
recommendations of his Chief of Staff rather than his lezal
adviser.

Judge Advocates

liemove from military commanders all powers or duties in re-
gard to military justice except, perhaps, as to petty or
minor offenses.

Establish a department directly under the Secretary of war
for the administration of military justice and the giving

of legal advice to the Army. The head of this department
should be a civilian lawyer or jurist of experience and
standinz. His staff should be trained men from civil life
with actual legal experience.

Provide courts composed of experienced men of said depart-
ment. lhese men should be qualified to sit zlone as judzes
and have authority to call in not more or less than a Speci-
fied number of ofiicers or enlisted men, or both, as a jury
to decide with the judze questions of fact and determine the
sentence to be imposed. The judze would decide questions of
law. Commanders would not select personnel for the "jury,"
but would make persons available upon request. Any inter-
ference by a commander or others with a court should be made
an offense.

4 "Jury" should be mandatory in specified cases unless waived
by the accused. It should be optional with the:court in other
cases.

If of sufficient experience a Judge mizht be designated to
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act as a judze in any of the two or more courts which should be
established. Less experienced personnel could be detailed to in-
ferior courts only.

4ppeals, in specified cases or under certain conditions, from lower
to hizher courts might be provided. oerious cases should be finally
reviewed by the department and briefs should be permitted.

Charges should bc¢ drawn, investigated, and preferred by an experi-
enced or trained attorney assizned as a prosecutor. He would be
responsible for all phases of the prosecution beginning with the
report to him of the commission of an offense. The intervention of
commanders, other than to make witnesses and evidence available,
would not be required or permitted.

The department would also supply attorneys as defense counsel.

The element of command would have no effect upon the courts. The
Judzes, prosecutor, and dcfense counsel could operatc whercver sent
by the department. :

Commanders and other should be allowed to recommend clemency after
sentence and the courts should be allowed to grant paroles in propcr
cases, and pending appeal if such action appeared desirable. OCourts
should also be empowered to determine paroles. action on paroles
must not be limited to the judze who tried the offender because of
the continual movement of military personnel.

When an offender is paroled he should be restored to duty at once.
Sentences ol over five years should be remitted only through the hcad
of the department. Sentences of five ycars or less could bec re-
mitted within the discretion of thu court. -

Third Judze Advocates

The power of the commanding general under 47 104 to imposc punish-
ment on officers should be increased. He should be given power to
punish officers of ficld grade the same as officers of company grade
and this should include the power to forfeit at least 2/3 of the

pay of the officer per month not to exceced 3 months, in addition to
restriction and deprivation of privilezcs not to excced 30 days,

and a reprimand.

Enlisted men, not to excced one-third of the court, should be
appointed on general courts-martial with the provisien that no per-
son tried by general court-martial should be tried by any person
inferior in grade to hin. :

Some system of selecting members of a court by jurywhecl should be
deviscd thus obviating the complaint that courts arc hand-picked in
order to accomplish the will of the commanding general.

Officers should be subjcct to tri.l by special court-mertizl but no
powers of confinement or dismissal should be authorized in such
CASCS.

The commanding general cxercising general court-merticl jurisdiction
should be given the authority to commute a scntencec of death or dis-
missal,
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The power to order a rehearing should be given to the general
court-martial appointing authority where the cvidence in any
case is declared insufficient under AW 50% or where there has
been substantial error in the case. For instance, in cases
where the Board of Meview has held that the statutc of limita-
tions was applicable and the accused wes tried by AWOL during
the time of war and the general court-martizl order has been
published directing the exccution of the dishonorable dis-
charge, a retrial should be authorized so that charges could
be referred for desertion rather than AWOL if desired.

ANOL and desertion should by statute be made continuinz offenses
sincc it is clear that when a soldier is gone from his organi-
zation he is actually absent without lcave every day he is
gonc. Construction othcrwise is not consistent with the true
facts of the casc. This becomes important in cases where
limitations is'applicablc. If a soldicr succceds in remain-
ing ATOL for two years and onc day; he is frec because the
limitation runs from thc date he went AWOL. Yet the soldier
is just as much AWOL the day he was apprehended as the dzy he
left.

The power of supcrvision over summery and special courts-mertial
cascs should bc increased. The officer cxercisinz general
courts-marticl jurisdiction should have the power to review
the case and not only remit, vacate, and suspend the scntence,
but to order & rehearing where it is apparent that lez=l
errors were committed in the trial of the case.

The 92nd AW should be amended to authorize a sentence less
than lif¢ imprisonment.

Military courts-martial,including the officer appointing the
court and acting as revicwing authority, should enjoy the

same immunity from interferconce and have the rizht to punish
for contempt as federal judges arc entitled to. Interference
and pressurc brought on courts-martial should be iliezal as
the same pressure brouzht on Federal Judze appeintecs.

411l noncommissioned officers should be subjeet to trizl by
summary courts-martial without their consent or the necessi-
ty of direction by the officer cxercising gencral court—
martial jurisdiction.

Scparate brigades, regiments, and separats battalions and
comparable organizations should have lezal officers assigned,
Each gencral court-martial jurisdiction should have a JAGD
officcer assizned as Investigation Officer to act especially
in investizations required by &7 70.

Each gencral court-martial jurisdiction should be furnished
one or more properly qualificd court rcporters for use at
courts-marticzl. This his becn onc outstanding weakness in
foreizn theaters of operation in this war. Civilian reporters
arc not available heree. '
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in officer should be defined to include 'warrant officer' if such
grade is to be continued in the Army.

The power to adjudze fines as well as forfeitures of pay should bec
given courts-martizl for all offenscs.

Attendance of the law member at all-zeneral courts-martial should
be mandatory.

One percmptory challcnge should be authorized for cach =ccused in

a2 joint as well as in a common trial.

Circumstances under which common trials may bec had should be de-
fined. ;

Court decisions have too narrowly restricted the usc of con-
fessions. the usc of confessions should be liberalized.

oome form of court-martial order for summary courts-martial should
bc devised. This could then be distributed the samc as special
court-martial orders.

hetention of rccords of summary courts-martial by both the appoint-
ing authority and the officer cxereising general court-marticl
Jurisdiction should not be required. Sincc a copy of the rccord

is now sent to the adjutant Gencral, authority to destroy the

other copies at such time as they are no lonzer needed should be
authorized. Present rezulations do not zuthorize this.

Ad 39 should be amended to further clarify the languaze 'any
absence of the accused from the jurisdiction of the U.S., end also
any period during which by rcason of some manifest impediment the
accused shall not be amcnable to military justice shall be ex-—
cluded.! I bclieve that limitations for the prosccution of crimes
shoul be tolled during the period of war. 4lso, the stotutes
should b¢ tolled so lonz as the accused is outside of the contincn-
tal limits of the U.3., its dependencies, or possessions.

The complete administration of clcmency in the érmy should be under
supervision of the Ji3D. It is beliceved that legally trained
officcrs would be better prepared for such work.

it least five years experience as 2 practicing attorney should be
one requirement for a commission in the JuGD.

Definite regulations should be published stating what general
prisoners will not be eligible for restoration to duty in the lLrmy.
Thus, any person convicted of murder, rape, or other heinous crime
should not be deemed elizible for restoration and should secrve
their scntences in eivilian prisons.

Laws should be passed definitely defining the jurisdiction of
federal courts over court-martial proceedings. In my opinion, there
have been recent tendencies by courts to encroach upen the consti-
tutional jurisdiction of courts-marticl. Military courts are under
the Executive Branch of the zovernment and are on an eqal con=
stitutional plane with the Judicial Branch of the zovernment.

While the Supreme Court would undoubtedly have certain powers, I
belicve o legislative statement would be better than allowing the
courts to legislate by judicial construction.
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bb. . Definite quallflcatlons for membership on Boards of Leview

= crezted under AW 505 should be stated. If the frmy court-
martizl system is to remain above just criticiam, only care-
fully sclected officers of ability and expcrience should be
on the BSeards. "I do not mcan to eriticisc the present set—up
or any members on Boards. I merely want to make elcar the
importanec of these Boards in the military justicc systcm.“

ENLISTED LZH:

Meritss . Thec system scems to have proved itse¢lf in the past, i.c. in

. the peacetime Hegular army. It works satisfactorily when adminis-
tered by competent and conscicntious officcrs. It is as feir and
impartizl as it is possible to be. It is impossible to achicve per-
fection when the human cquation is dnwvolved. Military justice is
comparable to civilian justice. The system is prompt. It is brief
and cencisc enough so that the averaze person can understand it, and
does not requirc a grecat amount of education or lezel ability on the
part of thc administering officors bclow the level of Staff Judge
sdvocates or general courts. Its provisions for review afford a
good method for corrccting many of the main trial defects.

Weakncssest 4 main weakness stems from the fact that administration
of military justice is not secparatc and distinct from regular military
administrations To be cffective, the judiciary gmust be separate from

other branches of Governmecnte.

In small posts, comps, or stations, court mcmbers are familizr with
. cases beforec the accusecd is brought to trizl. Pcersonnel frequently

lack adequate training, particularly law members, trizl judze advocatcs

and defense counsel. lhany officers participating in court-martizl
work hove not the time to devote to 2 casc. The system fails to

thoroughly indoctrinate men in military law. Enlisted men should have
8 voice in trials of both enlisted men and offiecrs. i4ll court men—

bers should be Judge advocate General mens 7 13 should be broadencd,

to give special courts morc power. Lany defects are Voperational,V
and due to 2 wide divergency in interprcting and applyinz War Depart-
ment policy in lower echelons.

In applying & 10L punishments, too many officers are ignorant,
dilatory, eor just "don't ziwe a damn." Others let their personal
feelings cnter too much into the punishment application.

Couses of weoknessces and defeets: (a) the system, organization, and

proccdurc in themsclves; (b) the administration of thc systomj; or (L)
pcrsonnel.

10
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Fifty-four Generals felt that inadequate and inexperienced personnel
were the chief blame for the weaknesses« Thirteen blamed it on the
administration. Three blamed it an the system. In interpretinz these
figures, a number pointed out that administration was poor because of
the personnel problem, and that those two faults were therefore inter-
mingled.

In large part, personnel inadequacies were stated to have resulted fron
the necessity of speedy mobilization, which failed to permmit adequate
traininz. A number of Generals alsc noted that the human eguation is
always present, and that even trained men will vary amonz themselves,

One Generazl stated that, while there was ignorance on the part of
hastily-trained men, yet he was egually confident that the power of
military punishment could not have been transferred inte a host of
lawyers, hastily oconverted into Judze advocates, without doing far
more damage to the war effort. le added that no group of lawyers

could have appreciated the problems while sittingz aloof from the war
itself. Yather, we probably would have had a paralysis while commander
endezvored to explain to the lawyers the most fundamental necessities
of military life in vartime.

A second General noted: In wartime, care was not exercised by some
hizh commanders in selecting court »ersonnel, particulariy in rear
areas. Too cften, rear area personnel consisted of officers found
inadequate on the line. +‘hese officers often lacked real appreciation
of the importance of discipline. All officers 'should be indoctrinated
with the need for being tough during vartime. Once men kncw their
commander will tend to. overlook battle derelictions, the problem of
control becomes magnified,

A third General found that lack of interested, qualified personnel

was a great defect. Yet an even greater defect was the idea that
nothing--not even court-martial--should interfere with training. As

a result, courts-martial trisls were often held at night or on holidays,
with inadequately prepared prosecution and defense. The court per-
sornel had other primery duties, and were too frequently uninterested,
distracted, and in hope that the trial would be over quickly. Addition-
al, there was lack of proper court faeilities, such as dignified court-
rooms, court reporters, etc.

JUDGE ADVOCATES:

Forty Judze &dvocates felt that personnel was to blame; 23, administra-
tion; and 6, the system. In interpreting these figures, it must be re-
membered that sometimes the answers interrelated the problems of per-
sonnel and the administraticn.

11
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Complaint about personnel was divided——some of the criticisms
Zzoinz to non-judgze advocate officers, and some going to the
inadequate number of Judge .dvocate officers themselves. In
this latter regard, it was pointed out that the Judze Advocate
School for officer-candidates was not started until June 19L3.
As to the court members, it vas said that some Generals used
their poorest officers for this purpose.

Administration was found to vary with the abilities of the local
Staff Judge Advocate. Vhen he enjoyed the confidence of the GJeneral,
there was little trouble.

Practical administration was found to have been improved by the new
technical manual, TWM 27-255, 1iJ Procedure, which supplemented the
lkanual for Courts—Martlal.

One Judge Advocate found inadequacies in all three--the systen,

its administration, and personnel. There were few War Department
policics which were announced, and even these were frequently ig-
nored or interpreted differently. <Lhere was almost no "administra-
tion." Too many different groups had their fingers in it. The
nebulous over-all activities of the Assistant Chief of Staff, G-1,
further clouded general staff doctrines. "A divided rosponsibi 1ltv
is no man's responsibility." Staff Judge Advocates mercly filed
inferior court records.

Another Judge Advocate criticised the system as follows: 2. Appoint-
ing and reviewing authority is usually the same individual. bs High-
er headquarter reviews werc 1nadcou3tg, and usually limited to lezal
sufficiency, Evidence was not weighed. There was no means to
correct an inadequate or incorrect record. Counsecl arguments

were not included in the transcripts. ¢. Boards of Review and the
Judge Advocate Generzl's Department had no power to do other than
meke recommendations in Published Order casess d. ‘There was

only a limited means to set aside or vacate crroncous convictions.
Complete satisfaction was not to be obtained from gxercising
clemency. g. The Staff Judge Advocate had two incompatible dutics,
one before, and the other after, trial. He criticised administra-
tion as follows: a, The unwritten law that clemency is cxclusive-
1y a [eview Authority task, , and frequent insistence upon maximum
sentences. b. The h¢V1ew1n7 Authority really acts as a judze in

his post-trial dutiecs. He is not alweys of judieizl temperament.,

His Staff Judge Advocate does not always have personal contact

with him. Be criticised personnel as follows: a. ZLack of ade-
quate personnel is the greatest sinzle weakness., b. Law Lembers

are seldom gqualified Judze Advocates. %

A Board of Review member commented: S-.lba\:. rvience
Justice personnel to military command and a lack

K

of. military
£ an gdcquute
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system to select and train personnel are the greatest difficulties.
Reasons: Historically, domination is inherent, yet it is inconsistent
with the basic principles of democracy, "recently adverted to by
General fisenhower himself, that civilian authority should ultimately
control military power. By and large, this domination has been accep-
ted by the Americén public until fairly recentlys. Until it is effec-
tively challenzed, it will undoubtedly continue and even zrow.
Waturally the whole administration of the system 1s affected by this
basic anachronistic fallacy."

ENLISTED MiN$

Enlisted lMen replies wers almost unenimous in placing blame on personnel,
with 2 large number alsc stressing inadequacies of administration. Not
one reply blamed the system as a whole, although some individual de-
fects in the system were noted, such as lack of enlisted men on courts,
limitations imposed by the Table of liaximum Punishments, limited
special court-martial jurisdiction, etc.

Arc weaknesses and defects found in time of peace to the same extent as

in time of war? If not, why? 1s the diffcrence, if any, to be cxplained

by the difference between professional officers and temporary officcrs?

GENERALS

Six Generals thought the difficulties exist both in peace and in war- -
time to the same cxtent. Fifty-six Generals thought they were more
prevalent in wartime.

The following wartime difficultics werc cmphasized: Therc vas in-
adequate time to give ample court-martial trainihg., The Army could
not be stabilized and static. Its size had expanded wastly, and there
was 2 faster tempos There were morc crimes than in peacctime, and
these were of a wider variety. There was a morc hurried performance
of duty, particularly in combzt. There were constant personncl
changeses Witnesses moved, or became casuwalties. OCfficers wcre not
"jacis—of-all trades." The enlisted personnel were mainly inductees,
as distinguished from volunteers. Capital offenses had to be tried,
whereas in peacetime the Army did not try them. There was political
pressurce and wide publicity.

The majority of the replies indicated that the professional officer
was the better qualified, with emphasis on his longer training and on
his lecadership abilities. One Generzl stated: The only differcnce
betweenr the -professional and the temperary officer is in ¢ xperience
and in concepts of justice--the professional- soldier's atditude being
onc of great strictncss and greater abstractncss in approaching a

13



judicial problem. The temporary officer is more apt to be influenced
by sentiment and leniency which invade our civil communities.

Another deneral noted that in wartime the gain in officers with
civilian legal experience tended te offset the lack of training on
the part of other temporary officers.. A4 third General found

little diffcrence between professional and temporary officers.

JUDGE ADVOCATES:

Combat Judze Advocates felt, 8 to 1, that difficulties were great-
er in vartime. Regular Army Judge Advocates felt, ‘14 to 5, that
difficulties were greater in wartime. Board of Review members ro-
plying to the question were equally divided, 2 to 2. Staff Judge
Advocates felt, 6 to 2, that they were greater in wartime. Total
scoret 30 to 10, in favor of wartime.

One unusual reply from a Staff Judge &dvocate said that the
difficultics were :reater in peacctime, pointin. out that durinz
war a larze number of hizhly-trained lezal men were available,
and did a superior job in key court-martial positions.

While a number of answers considered the professional soldier to °
have been better trained in'rezard to court-martial procedure,.at
least half of those replying stated that they could sece little
-difference between the professional and the temporary officer. A
Division Judge Advocate commented that neither sroup knew enaugh
about courts-martial, regardless of their grades or their re-
sponsibility. A Board of Review Judge Advocate stated, "My cx-
perience is that permanent officers are just as bad or cven worse
than temporary officers when they lack training and common sensc.'

ENLISTED NEN:

The Enlisted ken were unznimous in their belief that the weak-
nesses werc more prevalent in wartime, although some indicated
that they do exist in a lesser degree in peacctime.

There was almost 2 unanimity amonz those replying that» the pro-
fessional officer was better than the temporary officer for the
following reasons: more traiping and background; an impartial
Jjudzment; more experience; more knowledze of the psychology of
the soldier; more leadership ability.

. T T

5. _Are officers, both permanent and temporafyl given sufficient training
in ideals, purposes, rules, and.practical administration of military
Justice? If not, what improvements are desircble?

1L
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SENERALS:
Yes 7. DNo. 38. In-between position 19.

A number of Generals stated that Hegulzar Armysofficers received
sufficicnt military justice training, although some of their replics
emphasized the importance of rcfresher courscs from time to time.

One writer looked back to a former 2-year coursc given at Leavenworth,
which he found to have been of inestimablc value to himsclf. While he
considered that it was impossible to revive that coursc now, he thought
that it might be substituted by some other typc of court-martial train-
ing.

The negative replies chicf}y emphasized the fact that temporary
officers did not rcceive sufficient military justicc training. The
"in-bectween" replics amplified the differcnces in training and cxperi-
¢nce between regular and temporary officers. . While more training was
thought to be desirable, however, thc practical situation existing in
wartime was also emphasizcd, i.e. that there wes not cnough time to
train temporary officcrs adequately in cverything. One General ex-
plained his belief inthis regard by stating that, to carry an example
to an absurdity, we might so cmphasize court-martial training that we
would have 2 perfect administration of military justice, but would
lose ecvery battle. Another General concluded that training would im-
* prove, but would never cure, the initial problecm of sclcetinz officers
who have character, moral courage, judgment, health, imagination,
and professional cducation. He added that, while physical bravery
is rather commonplace with Americans, moral courage is not so common
and deserves 2 premium. & third Scneral felt that, because it was
impossible to fully train temporary officersin militery justice, the
better solution would be to place more professionally-trained lawyers
in key positions in the administration of justicc, and to make those
assignments full-time.

~ JUDGE ADVOCATES:

A411 classes of Judge Advocate officers werc unanimous in believing
that the ordinary officer (distinguisined from Judze Advocate officers)
had inadequate military justice training, The practical preoblem of
sufficiently training the average officer in court-martizl work dur-
ing the rush of wortime was zdmitted, ond some writers felt that the
only solution would be to use specially-trained officers for this work.

The shortage of Judge Advocate cfficers was frequently noted, altheugh
it was gencrally felt that those who did receive commissions in that
branch of service werc adequately trained. Several writers criticised
the dmerican Bar Association for the shortage. Omly one writer was
critical of the Judge advocats School, and his criticism was solcly
that it dealt too much in thcory. A&t the same time he regretted that
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it had already been closed, and suzzested that it be. reopened at
once, to conduct courses for non-military justice Judzec Advocates,
Courts and Board officers, military justice Judze Advocates, and

a Revision and hleview specizl section. This writer rocommended a
"oreaking—in® period in actual military justice work for all Judge
Advocate officers before they were assizned to key positions, He
also r ecommended that no Judze Advocate officers be used in higher
cchelons like Branch Offices or Theater Headguarters until they had
been thoroughly indoctrinated by actuzl cxpericnce in the field.

ENLISTED WEN:

The Enlisted Men were unanimous in their belief that more military
Justice training was needed. Scveral emphasized that the defense
counscl should be better trained. When they made the distinction,
a number of writers thought that only the temporary officers needed
more training. Howcver, an equal number thought that both pro-
fessional and tumporary officcrs could be better trained. Various
writers felt that the uliimatc solution would be te have permanent
courts with trained personncl sitting on them.

e e e T

Should there be any difference in dealing with offcnses at the front

during actunl military operations and offenscs committed behind the
lings or in training areas?

GENERATS 3
Yes 33. No 26. .

It was generally noted that military offenses take on a diffcrunt
aspect when committed at the front, in that there they may jeop-
ardize the safety of an entire opcration or unit. This applics to
offenses such &s descrtion, misconduct before the enemy, the re-
fusal of a combat flier to fly, ete. Those offcnses 2utomatically
become more scrious because of the conditions which then surround
them, and punishment must be more severc and more prompt, in order
that they be stamped out immediately., On the other hand, several
writers felt that civilian-type offenses committed during the strain
of combat should bec dezlt with more lenicntly than if thcy occurred
during noncombat conditions. Onc General emphasized that medical
channcls for psychiatric cases should bc extensively used during
combat. A second General pointed up the necessity of morc severe
punishment during combat, by statinz that 2o juil sentence scemed

to some combat men to be a reward and @ means to get out of the
front lincs.
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JUDGE ADVOCATES:

Yes No
Combat Judge Advocates ST 2
Regular Army Judge Advocates 12 8 ;
Board of heview Judgzec Advocates 2 I
Staff Judge Advocates T 5

Totals 29 19

The rcplics of the Judze Advocates generally followed the vicwmoints
expressed by the Generals.

ENLISTED LI

Yes 19. Ko 16.

One writer suggested that we have scparate war and peacctime manuals
of military law. A4 sccond writer would enlarge summary court moximum
punishments at the front. 4 third suggecsted less paper wark at the
front. 4 fourth wanted more considcration of combat fatiguc z2nd
extenuating circumstances surrounding front—-line offcnses. 4 fifth
would imposc maximum punishments for 211 front-line offenses. 4 sixth
suggested that the differcncc in standards to be a2pplied to front-line
offcnses be limited to those offenscs of a strictly militery nature.

1. Should there be any difference in dealing with military and non-military
offcnses?

GENERATS ¢
Yos 15. No 29.

Stveral writers suggested that non-military offenses should be turned
over to civilion authorities during pencetime. One noted that during
war, recent inductces did not fully understand the scriousness of
military offenscs. anothur was critical of the scverity ¢f scntences
for non-military offenscs. Two thought that some differcnce in the
application of clemcnecy would be justifiable.

JUDGE uDVOCLTES:

Yes o

Combet Judge advocates i 8
kegular Army Judge wdvocates 6 13
Board of Heview Judze advocates 1 L
Staff Judze advocates L 8
: Totals 15 33
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Some writcrs emphasized that military offenscs should be interpreted
in the 1ight of military expcricnce and needs, but that non-military
offenscs should be interpreted in the light of civilinn practices.
One pointed cut that civilian maximum punisiments might be applicd
to non-military offcnses. 4 sccond would place 2 limit on maxirmum
military punishments cven in wortime, beeausc he doubted whether

too severc scntences were as effcetive as speedy and just sentences.,
This samc writer fclt that combat military officers were essentinl
court members in trinls for military offenscs. 4 third would cxtend
a cormander's authority during wartime. & fourth pointed out that
civilians criticisc the Army's severc punishments for nilitery
offenses such as LWOL because they do not understand the neeessity
therefor, The averaze civilion is not subjected to punishment when
he f2ils to report to work. Nor is the Lober Union punishcd when
it defics Government. 4 fifth writer belicved that.rchabilitation
was morc 2ppropricte for military-offense offenders when no roral
turpitude wes involved.

EALISTED Lhl:
Ycs 16 . No 25 .

Replics of the Enlisted lien varicd,from turning 2ll civilian offenscs
over to civilian authorities, to retaining 211 coscs in the AYTIY .

One writer felt that nilitery offenders should reecive grecter
punishment, because of the necessities of national seceurity. Several
writers stotid that the handling of non-military offenses should be
onsistent with Federal laws and procedure. fnother writcr would
obtain scme surt of coordination s- that double Jjeopardy would be
impossible.

—_ e e e = s e oe= ==

8. Dogs the proscnt system in actual operation often result in actual mis-
carriczes of Justice: (a) arc the innocent convicted?; (b) arc the

guilty punished ©Xccssively, or too lenicntlys and (o) arc Eho ailty
acquitted? :

GENLILLS:
The prosent systom a2lmost never results in actual miscarrizges
of justiccs (2) The innocent are scldom if ever convicted,
2lthouzh rorc Eiscarrizgcs will result in the bost of systems.
One Gonerzl limitcd his answer in this regard to gzecnercl and
special courts-martinl. 4 sccond General noted th-t therc are
three occasions on which the question of =n accuscd's guilt is
considered: the pre-trinl investizations; the actual trial; and
the post-trizl Staff Judze 4dvocate revicwe (b) 4lmost =11
replics stress that there were scntence disparitics. asbout as
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many Generals felt that at times therec wos too much lenience shown as
well as too much severity. But a number explained that thc eventual
sentence actually served was more modcrate. There wicre various ways
in which cxcessive sentences were reduccd: the HReview luthority; the
Boards of Review; the Clemency Boards; nnd the rchabilitation programs
in disciplinary training centerse (c) Lost of the-writers believed

. that the guilty were not often acquitted, a lthouzh such instances did
occurs ocveral Genecrals summed up by stating that it was beligved
that a guilty man had a better chance before a civilian court; an
innocent man a better chance before a military courts

JUDGE ..DVOC.TES s

The views of the Judze idvocates on this quostion werc similar to
thosc of the Jenerals (see precceding parcgraph). .

INLISTED YEN:

The vicws of the Enlisted ken were similar to thosec of the Judze
advocates and the Generals (sce two precedinz peragraphs). One
writer pointed out thet prejudice occurs far less frequently in
the military than in the civilien courts. .nother blamed mis-

carriages on the administration and 1nturprututlon of militar
Jjustice, rather than on the system itsclf. &4 third felt tnat thc
rain misearriages spring from inadequate pre-trizl investizationse.
4 fourth felt that miscarriages are ultimately climinated by cor-
rective =2ction in higher echclons.

Doecs the present system in actual operation often rcsult in inequalitics

“of treatment as botwoon officirs and onlistod men: (2) in respeet to
filing chargcs ond ordering trinl; (b) in respcet to convictions and
acquittels; (c) in respect to sentences?

GEHER.LS 3 )

(a) Yes 34. llo 26.

« number of explanations were included in the answer to this question.
One General pointed out the frequent resort to LV 104 punishment in
officer cases, for offenses which would scnd an enlisted man to an
infcrior court--the latter courts not being open to officer tri-ls.
« second Ueneral commented that the inequalities were explainable.
Gourt members were familiar with an accused officer's position, and
the cffect on his fomily and fricnds. .n' officcr benefitted by
better preparation and a morc curufully scleeted defense counsel.
Iandatory ssnteonccs of dismissal were 2 deterrent to an officer's
punishment. 4 third General ¢ound tcnduncy to protect cnlisted
men's rights more than officers. 4 fourth General stated that he
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seldom scnt an officer before a general court unless he anticipated

a dismissal, whercas enlisted men would be sent even though their
dishonorable discharze was not expected. . fifth General noted that
an officcr stuod to lose much more from court-martial than an enlisted
man. 4« Sixth General stated: s 2 man riscs in rank, he undoubtedly
gets the benefit of having his greater responsibilities credited
against his sins, and is wuntitled to have = balence struck, Howcver,
he favored morc drastic power to deal with delinguent and inept
officers. .« seventh General stated: In militery circles, trial

of an officer is a very grave matter resulting in serious consequences
tc his career. This factor must be given wcight. The trial of an
enlisted man carrics less weight. But once before a court, an

officer is liable to receive even less considcration than an enlisted
mans

(E) Yes 18. Ne 22.

a mmber gqualified their answers to peint out that while differences
did occur, they were rares Some belicved that officcrs werc more

~often acquitted, and some that enlisted men werc morc often acquitted.

(¢) Yes 21. No 17.

4s to disparity of scntconces, scven Generals felt that officers
were treated more scverely than enlisted men, and threc thought
that officers were treated more lonicntly.- wne General commented
that one of the difficulties in punishing an officer was that a court
could not reduce him to‘enlisted status and his dismissal meant his
loss tc the service,

JUDGE LDVOC..TES:

(2). . - - Yes i{e
Combat Judge Advocates i) 3
hezular warmy Judge advecates 9 10
Board of Review Judge advocatcs L 3
Staff Judgc advoecates 9 6

Totals 30 23

One writer noted that a large number of officers werc reclassified
and thus discharged without honor, without resort to the court-
martial system. another notcd some tendency of leniency toward
fellow officers 2s toward focllow club-members, although this
tendency was tompercd by a greater use of AT 10 against officers.
a third believed that Regular amy officers were treated more
leniently than temporary officers, and another noted protection of
high-ranking officers’
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(b) Yes No
" Combat Judge idvocatcs L B
Rezular army Judze advocates 60" gaip
Board of Mevicw Judze «dvocates L 2
Staff Judzc «dvocates FES 1
Totals 23 2%

—

One writer noted a rcluctence to confine officers, due to the fecling
that dismissal is morc keenly fclt by them than by the average en-
listed man. .4 sccond belicwved that the effect of an officer's dis-
missal might be overvalued by fegular wmy officcrs, but undervalued
by civilianse. 4 third thought that less evidence was, in practice,
needed to conviet an officcr than an enlisted men. A4 fourth felt
that the remedy was not to make it easicr to court-martial an officer
during wartime, but to providc an ecasicr administrative proccss to get
rid of incompetent officers. 4 fifth concluded that it was difficult
to get a conviction against an officer of many years' standing., .
sixth noted that, whercas an enlisted man would zo unpunished for
drunkenncss, a similarly drunken officer would get dismisscds &

- seventh stated that the selcetive processes used im getting officcrs
necessarily result in a higher caliber of man, with whom you do not
have so much troublecs ' '

(c) Yes No
Combat Judge wdwocates g =
Regular Amy Judge advocates 9 10
Board of Heview Judge advocates 7 2
Staff Judge advocates 9 25

Totals 33 20

One vriter noted that a dismissal for an officcr was usually final,
whereas the average enlisted man who went to jail had his dishonor-
able discharge (if any) suspendecds 4 sccond felt that there should

- be sone sort of adequate intermediate punishment for an officer,

which did not carry dismissal. &« third thought that, in view of

the officer's greater responsibility, a sentence against him should be
rclatively more severe. 4 fourth concluded that, because of the sen-
tence disparitics, a trained and oriented Low liember alone should de—
termine the scntencese & fifth found that more political pressure
from Washington was broucht to bear in officer cases. 4 8ixth con=-
cluded that, while discrepencics mayaxist, they also ¢ xist in civil
crimincl jurisprud.nce. & scventh would institute some sort of
afficer rchabilitation program comparable to disciplinary training
centerse  wn cighth would have a Table of laximum Punishments applica-
ble to officcrss I TR
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BNLISTED i Iale

Yes 22. No 5.
Yes 18, No 8.
Yes 2li. To 6.

Lo T e ¥
1o jole
o,

Discussion of the three parts of this question was generally joined.
One writer folt that a reason for a tendency not to charze officers
more frequently was becausc the prescnt system rcguired the
officer's dismissal if he was tec be confined, .4i'second noted

thet officers arc given more severe punishment than enlisted men

in certain types of cases (i.c. unbecoming conduct), whereas in
others enlisted men receive more severe punishment. He fclt that,
while this is inequality, it is not injustice.

10. To what extent, if at all, do inadecquacics of company commanders

" rgsult in tricls by court-mortizl? 1s therc any differcnce in this
respect as between (a) permancnt and temporary cofficers, and (b)
officcrs commissioned dircetly from civil life and officers who rose
from the ranks?

SEELLS:

Only ten of the replyingz denerals specially felt that the permonent
officer was best, and only three specificelly made a statement on
diffcrences between of ficers from civilinn ‘1ife and those who rosc
from the ranks. Instecad, the clmost universal vicwpoint was that
company commander incdequocies were to grcat extent responsible for
courts-marticl trials and, as stoted by onc aeneral, the best offi-
cers have leadership qualities with which they were born, @nd which
their cducation, both civil and military, have sharpencd. Scveral
commented that Regular army officers during World ¥ar II were in
most cascs higher than companyrgrade, and werc out of immediate
personal contact with cnlisted mene. One General stated that a

Zood commandecr uscd courts-martisl oniy aos a last rescort--that
somcydeficient in leadership, used courts-martinl too much and

some too litile. 4s to temporory officers, it was felt that those
who had previcusly had experience in leadership were best quali-
fied. us to all officers, it was felt that there was veriable
skill in handling men, dependent on the officer's background,
intelligenco, traiming, cxpericencc, and knowledze of human nature.

JUDGE /DVOC..TES: - '

The almost unanimous opinion of the Judgc sdvocates was that in-
adequacics of company commanders did result in courts-martizl. s
with the Generals, therc was no clear expression of opinion 2s to
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the rclative qualities betwcen remular and temporary officers, and be-
tween officers from civilian capacitics and from the ranks. liather,
there was the repeated comment that leadership ability wes dependent
upon 2 man's innate abilitics, his training, and -his experiencc. Onc
vritcr cmphasized difficultics with colorcd troops resulting from
company commandcrs who did not understand the partieular mroblems of
that type of cdommand.

ENLISTED LEN: < S W

It would appeor that the Enlisted Men gencrally felt that the permanent
officer is bctter than the temporary officer, and that the officer from
the ranks is better than the. officer from civilisn life. However,
there were few clear-cut rcplies, One writer placed the responsibility
for gocd company orgenization on its noncommissioncd officers, :stating
e o~that'when they werc fon the ball," fow cases got beyond the First
Sergeant. 4s with the Generals and the Judge dvocates, the importance
of leadcrship ability of the commanding officcr was émphasized. One
viriter peinted out that the necessary leadership qualitics wcre under-
standing and tact, and sugsested "off-the-record" meetings between
officers and enlisted men at which the necessity for Army disciplinary
stcps was fully thrashced oute. .nother stated: & good company has a
good company commander, and has ¢sprit dei corps. The men are proud
of their unit. . good commending officer studies his men, commends
the deserving, while attampting to raisc the standard of those with
faults. 7This samc writer zlso fclt that temporary officers generally
rule according to the "letter," without regard for morale, feclings,
ctcs

i .

11. Is therc a tendency to assign less capablc officers to court-martinl duty?

GENER IS:
Yes 13, ﬁb L8,

One writer stated that in peacetime his answer was no but in wertime
it was yes.. Scveral others assigned courts-martizl duty by roster.
Some had to use administrative officers solely whilc their cormands
were in combat. . number found that many offiecrs had to sandwich
in court-martial duty between other duties, which made it impossible
to devote their full time to the court-=martinl duty. One writer re-
plied that 2ll officer personncl should have court-martial assign-
ments in order to zive them that neccssary training.
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JUDGE ..DVOGLTIS:
) Xes No
Combat Judze .dvocates =g g
Regular wrmy Judge wdvocates 13 5
Board of HReview Judge .dvocates 6 2
Staff Judzc Ldvocates 8 i

Totals 36 1L

ENLISTED LEIN:

st 230 Mo o

- e wm s wm = e wm = =

~dvisability of expanding Judge .dvocate General's Department, making

it more independent and increasing its authority.

GENER.IS 3
Sl o Yes No
Expand J..3D 30 26
icke Independent 1 19
Inercase «uthority 2 22

iiost of the¢ Generzls! answers considered only the gquestion of ex-
pansion of the Judze «wdvocatec Generzl's Department, with a slight
nojority favoring cexpension. uJencrals who specifically rceplied
werc almost unznimous agzzinst making the Department independent or
inereasing its aouthority. Hawcver,a numbcr gualificd their answers
to ask that the Department supply Law ilcmbers and Defense Counsel
for courts. In answering in tho negative rec the issuc of inde-
pendence and authority, one General pointed cut that in the army
there can bo only one commander. He felt that the average Judge
wdvocate officer has 2 typical lezal mind, too interested in the
technicalities of his profcssion; that he is not 2 soldicr and
docs not often understand the soldier's vicwpoint. o socond Genceral
replied a most emphatic "no" rc¢ increasing Judse advocate inde-
pendence and authority, and based this reply on an alleged inferi-
ority of Regular 4army Judge .dvocate officers. He pointed out

that gencrally only lawyers who have failed in ciwilian life have
sought commissions in the Kegular uarmy; that oncc they are in they
have sought rank and power rather than beéing eontent with "pick
and shovel" work; that they alternated back and forth, spending
half their timc in Washington; that in 35 years hc had yet to see
one acting as Trial Judze .dvocate, Defense Counscl or Law Member
of any court; that a Judie advocate officer should not bec eble to
qualify until he has served with troops. In recommending ¢ x-—
pansion, secveral Generals wanted to sce Judge fdvocates available
in lowcr cchclons than Divisions. One writer sct up a Table of
Orzanization in which 2 Division would include a Staff Judgze ldvocate,

2k



[1-'1

I=12

an Ussistant Staff Judze advocatc who would zct as Law kiomber on
general courts-martial, two Judge .dvoccote officers who would be
Trial Judge «dvocate and Defense Counsel respectively, and one Judze
advoeatc officer for each regiment.

JUD3E .DVOC.TLS:

lake Inercasc

Ixpand Ju3D  Indopendent  Luthority
s Mo, Lf Mo %

Combat Judze wdvocates 9 2 2 5 3 6
kegular srmy Judge advocates 18 L ly 5 5 7
Board of Kevicw Judge «wdvocates 6 il 6 1 6 al
Staff Judge «dvocates 33 1 B B O | 8 1
Totals L, % 3 SO 22 1%

The Judze «advocatus emphasized the necd for greatly expanded Judge
advocate personnel, In & peacctime wmy, one coloncl would cipand

its pre=war 'strength by three times--to number 1,200 JiGD officcrs
among the 50,000 Regular officers. Hc would also providc it with a
complement of court reporters. But hce would not increasc its cuthori-
ty, and would increasc its indepcndence cnly te the cxtent of placing
it on Speeial Staff levcl. 4 number of writers wonted to'sec Judge
wdvocate legal advisers within a Division at rczimentzl level, One

pointed out that Judge idvocat s have to serve for numcrous tasks

other than in military justice work, i.c. claims, proc¢urement, inter-
pretations of internationnl law and the laws of war, occupational gques-
tions, and lezzl and domestic problums of the individual soldier. He
concludcd, 'The J.GD should be greatly expanded not only te carry ocut
efficiently its functions rclating to military justice but likcwise
to administer the legal department of onc of the largcst business and
administrative organizations in the world," 4s a rcason for its
neccssary cxpansion, various writers cited the nceecssity of using
Judge «dvocate officers as Law Members, Trial Judzc advocates and
Defense Counsel. Some would even have them act as summary court
officerss Onc would have a Judge wdvocate available whercver there
are 1,000 or more soldiers.

«8 10 expansion of JLGD authority, it is to be noted that thc combat
and the Regular irmy Judge wdvocates take o negative view. One
vriter sugzested and in-between position. He would inerease their
authority in higher echelons such 2s War Department or Jrmy Groups.
But he would not cxpand their autherity in lower cchclons .such as
armics, Corps, Divisions, Service Commands, ctc. The reason: These
lower cchelens have specific combat missions which require inde-
pendence and sclf administration in disciplinary matters.

In their replies to this question, a number of Judge «dvocates de-
tailed matters which they subsequently discusscd elsewherc.
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Yes No
Expand JaGD 39 6
kake Independent » 31 L
Increase futhority 32 by

The Enlisted lien were in favor of cxpanding the Judze lidvocate
General's Department, makinz it more independent, and increasing
its authority. Their reasons were varied: the need of a dis-
interested corps of legal officers to serve the army by adminis-
tering justice independently; tdc need of training men as investi-
gators, 2s an appecl board in &7 104 matters, and as sumnary court
officers. Several suggested that special training be ziven both
officers and enlisted men to scrve in these capacities. One would
limit the use of enlisted men within his proposed Judge ‘dvocate Corps
to the handling of clu:ims, the prowiding of clerk-typist and steno-
graphic scrvices, and for administrative work.

odvisability of increasing the use of capable, cxperienced, rctired

officers, ond those partially disabled for court-rortial duty.

—

 GENERLLS

Yes o 33, Mol 29,

wmong thosc whe reoplicd in the affirmative, somce aualificd their
answers as folluws: conly in vertime; enly if thcey are properly
schooled; enly in rcvicw boards or hizh cormands, but not in troop
units; only in the Zone ¢f the Interior in woartinme. Those replying
in the negative cmphasized that retired officcrs arc frequently out
of touch with current conditicns and reguircmontsj that thcir usc
would deprive active vfficcrs of necessary court-martinl cxpcricnce;
that thcy would not be properly indoctrinated and “traincd,

JUDGE LDVOC.TES:

“—
oy

Combat Judze .advocatcs
hegular .y Judge .dvocates
Boards of Revicw
Staff Judze wdvocates

. Totals 3

=
k(';!co—-a F—JE
E?:iox — O\U'i.l

Comments parallcled the answers of the 3encrals. .dditionally,

one writer stated that they should never have majority represcnta-
tion on courts. another required their special gualification in
pilitary justice matters. 4 third stated that his experience using
convaloscent officers in Faris was that they werc usuclly too severe.
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LLISTED LN

Yes 30. No 1.

Two writcrs stated that they id not want to use disabled officers,
althouzh they were in favor of retired officers. Writers fregquently
qualified their answers to permit the use of only spceinlly guali-
fied rctired officers. Janother would use the retired officers only
to train younger active officcers.

1. odvisability of assizninz cnlisted men to scrve as members of courts-
martial.

GENER:LS:
Yes 20. No 30i

There was a noted apathy in the affirmative answers to this question.
Typical of the rcplics which failed to give o..clear-cut answer were the
following: TFirst Gencrzl: Persenally, I have no ebjection. Bat a

numbcr of soldicrs questioncd reply in the nezative, fucling that offi-
cers given them a faircer trial. The Doolittle Boord responsc wes insti-
gated by a few disgruntlcd; incxpiricnccd soldicr. s an alternative,

I would sugzest o "judge and jury" system. Sccond Gencral: It might
work, but barracks-room pressure on enlisted men choscn to scrve on court:
night be cxeccssive.

Writers answering in the affirmmative frequently cmphasized these pointss
Inlisted men scrving on thce courts should be cither equal to or scnior
in grade to the accuscd; cnlisted mun should not. scrve in the trisls of
officers; cnlisted men so sclected should be speeizlly trained for this
work; cnlisted men should be used on courts:-only when the accuscd re-
questss enlisted men should be in the minority.

Of thosc replying in the negative, it was peinted out: that enlisted
rmen de not have the required court=martizl traininz; that thosc chosen
would be subjected to exccssive enlisted men's pressure; that enlisted
men who werc ambitious enough got to be officcrs anyway. One General
stated: Nothing would be accomplished by lewering standards required
of members of courts-martial. The courts-martial should not be a tryst-
ing place for class strugslc. & sccond General stated: YIf the masses
are- going to sit in judment « ¢ o, then we shall have a mob and not an
Lrmy." If officers have proven to be incompetent on courts-martial,
then we would merely ¢nlarge the number of incompetents by including
cnlisted men, in the majority of cases. In my present command of 6,000
negro trocps, TL% arc in LOCT Classcs L & 5. .
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JUDSE ..DVOCLTLS:

Yes H[o)

Combat Judge advocates 3 9
Regular [rmy Judgze .dvocates 9 B
Board of hKeview Judze advecates L 5
Staff Judze udvocates 6 9
. Totals 27 31

among those rcplyinz in the affirmative, there was azain a zenernl
apathy toward the suggestion, with some fecling that to do so might
relicve public pressurc azzinst the courts-martial system and would
improve moralcs One writer suggested that,if requested, a nogre
should be permitted to have negroes on his court; a Wil to hove WACS
on her court; etc. another would use them only if they served in a
capacity similar to jurors in civilian courts. . Scverzl would use only
the first three zrades of non-commissioned officers, and thesc would
have to be specially trained. 3

INLISTED 17El: g

Yes 4l. No 10.

While the Enlisted Men were sverwhelminzly in £avor of havinz other
cnlisted men serve on courts-martial, there were 2 large number of
qualifications to their affimmative answers. These wercs Only
spceially troined cnlisted men should serve; unly non-commissicned
officers should strve; only cnlisted men with L30T scorc below
drade IIT should be allowed tc scrve; cnlisted men scleeted for
this duty should scrve pcrmancntly; only enlisted men vith ten
years! service and o clean record sheuld be sclected; they should
serve only when requested; then should serve only for the tricls

of inferiors.. '

The negative view: Onc writer stated that fow cnlisted men have
the necessary educational backzround, and that in the intercst of
good and fair discipline only officcrs should be court members.
snother was afrnid that socinl barricrs between enlisted men and
officers would prove to bo too stronz to permit them to come to
impartizl solutions.

15. Is there a marked disparity in the scntences imposed in different
commands? z

JENELL IS s .

YL,S 3?- l\IE\ 6. =
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It was frequently asscrted that the disparitics in scntences were in
part due to differcnt situations and circumstances surrounding the
offense; in part duc to differcnces of court personncl. It was
pointed out that there was no over-all yardstick which could be 2p-
plied; that localconditidns ml?ht justify a more scvere 'sentence
than weuld be imposcd in another loes lity. It w28 ncted that higher
authoritics do act to equalizc scntences. Onc Gencrzl thought it ad-
visable and necessary that The Judge «dvocate ULnurﬁl_bc vested with
authority to reduce, suspend, or modify all scntences at the time of
his final rcview. ancther Jeneral stated that he had to instruct his
courts, in order to get uniformity.

JUDSE (DVOCLTES:

Ics No

Combat Judge «dvocates g I
Hegular army Judze sdvocates 16 0
Board of Heview Judze Jadvocatos 2 0
Staff Judge .dvocates 12 1
Totale < &3 B

In the quolifications to this answer, it was stated: Disparitics
did not apply t¢ commands in the s2me leveality; there were disperi-
tics between «ir Force and Ground Forcc scntences; therc were dis-
paritics in inferior court scntenecs morc than in gencral court
scntenees. Eventucl cqualization in higher eomrands was noted. One
Staff Judze dvocatec was amphatic that the assistant Judge Jdvocate
General within o Thezter of Uar should be ablc to state scntence
palicy to cormanding cfficcrs rather thon to mercly advise thenm as
nowe He felt that uniformity of scntences is o matter ¢f War Depart-
nent policy, and that the War Department's represontative in 2
Theater should have an official say on the question.

FENLISTED LEN:

Yes 30. No 6.

Enlisted ken felt qultL gencrally that there were marked sentence dis-
parities. One wrote that this could be partislly climinated if the
Judzc advocate General's Department was made a scparate unit or
orzanization. J4Another fclt that the disparitics resulted on some pusts
becausc of fixed policy for set punishments regardless of extenuating
circumstanccs.,
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II. JURISDICTICH OF COURTS-ILRTL.LL

To what cxtent are cases tried by gencral courts-martial that

might be advantageously disposSed of Oy special Or Surmary courts
or by company punishment?

GENER..LS:
done 8
Scldom 37
Often 3

JUDZE ..DVOC.,TES:

Honc Secldom Often

Combat Judze «.dvocates I 8 0
Regular .rmy Judge .dvocatcs 2 15 0
Board of Review Judge .dvocatcs 0 ly 3
Staff Judze udvocates 2 10 1T

Totals 8 37 T

One writcr stated that slecping at an unimportant post should
only carry a moximum six-month scntence, and should be tricd by
special courts. .another found too large a zap between special
court and general court jurisdictionse « third noted the gap
between oW 104 punishment for company grade officers, and zen-
cral courts-martizl for ficld grade officers.

LNLISTED LEl:

fonc 5
Scldom 18
Often 8

One writer pointcd out that sonmetines. 4R 615-368 and R 615-369
should have becn applicd rather than courts-martial. .Jnother
supportcd his vicw that gemeral couris-martial werc too often
uscd by stating that meny gencrzl courts-gortial imposcd
sentences for cascs tried therein which mizht have becen ad-
Judicated by spceial courts-martial. . third writcr took

the unique vicw that there were not enough courts-martial,
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For thc purpose of maintaining discipline, should there bc an dincrease in

the authority of company commandecrs tc impose company punishmcnt, and an

cxpansion in the jurisdiction of surmary courts and spccial courts, leav-

ing to gencral courts-=martial only the trizls of hcinous militory oficn-

5CS, such as cowardice in the face of the encmy and dcscrtion; ond grave

non-nilitary crimes, such as murder, rapc, robbery, cte.?

GENERLS:

Yes 21. No 30.

« large number favored the inercasc of LW 1oh Jlsclpllnary powers,
particularly in regard to officers. They felt that it should be
cxtended to cover peacctime as well as wartimc; should cover flight
and warrant officers; and perhaps should cover all officers up
through ficld grade (in some instanccs, would cower Colonhls) One
General would permit company commanders te include (W 104 forfeiture
of one half of onc menth's pey of enlisted men, Others had varying
ideas in this regard. This same Gencrzl would alsc increcase special
courts=martinl jurisdiction te 18 months. [ number of others would
increase spocial court jurisdiction to 12 months. 4 sccond Gencral
would restrict surmary and spcecizl court powers unless thosc bodics a
morc closcly supcrvised by assigning Judge wdvocate officers to regi-
mental or similar level. o third Gencral would abelish the zarrison
prisoner. Instead, he would use various punishments other thon con-
finement for lesscr offcnscse « fourth Genernl woulcd abolish the
special court altazcther, transferring its jurisdiction to summary
courts. He would rcduce the membership of gencral courts in 211 cx-
cept for trinls of heinous offenscs. . fifth General would usc aR
615-368, 369 more frequently for habitual troublemakers.

JUDGE .DVOCLTES:

Yes No

Combat Judge advocates 8 -8
Hezular warmy Judge ivocates 1k 5
Board of Review Judgc /dvocatcs 5 L
Staff Jua_w wdvoceates 10 2
Totals 35 17

The Judge Jidvocate viewpoints resecmbledthose stated in the preceding
paragraph for the Géncrals.

Ycs 32, No 12. .
liany Enlisted Men felt that 3V 104 company punishment should be ex-—

panded. Onc wanted company punishment to be imposed only by the next
higher commander. d4nother would permit an. appecl to a higher court.

AL



3. Showld summry courts or.at least special courts-martial be granted

a third recommended that company punishment be imposed by a committece
or board appointed by thc company commander. Three men would give
company -commenders-blanket authority to act as summary court officcrs..

-_ e e e e o e e = wm

some jurisdiction over officcrs?

GEN LIS

Yes Be No 36,

Fifteen Gencrals who failed to answer cither yes or no in effeect
replicd with 2 qualified yos by stating that they would zive speeial
courts jurisdiction over officers, with various limitations. Onc of
thesc limitations was to permit that jurisdiction only over company
grade officers. 4 sccond was that o speeial court's powers would

not includc the imprisonment or discharzec of officerss. « third was
that spceial courts would have te be cnlarged if they had jurisdic-
tion cver officers. .. fourth was that only the lcss scrious officcr
offenscs should be so tricds 4 number of the Generals herc umphasized
agein the importance of extending their (7 10k disciplinary powcrs
over officcrs, to includec officers through ficld gradc or hizher, to
include warrant and flight officcrs, and to include pcacctime zs woll
28 vartinc. Onc would pemit inferior courts to have "policec courth
Jurisdiction over officcrs. ..nother thought that .an cntircly new
Wofficers! court" should be sct Up.

JUDGE L\DVOC..TLS:

. Ycs o
Curbat Julze Ldvocates =, &
Regular Lrmy Judze advocates 10 8
Board of Review Judge Advocates 2 6
Staff Judze advocates 10 2

Totals 29 T

Judge udvocate answers to this question partially parallel the
generals' answers neted in the precedinz paragraph. ~dditionally,
it was peointed out that special courts can now have jurisdiction
over officcrs. Several writers indicated their prcference for
Mraffic violation" officer Jurisdiction in inferior courts.

ENLISTED LEN:

Yes 29. No 5.

Onc Enlisted Man favoring trial of officcrs by special courts
stated that, if convicted, they should be automatically trans-
ferrcd to another unit. Their record of trial should be con-
fidential. In lieu of confinemcnt, their rank should be lowered
by one grade for a period equal to the term ¢” confincment which
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might be imposed agzainst an enlisted man for a similar cffense. 4L
sccond writer would make surc that therc was 2 right of appeal for
the officecr tricd by specizl court.

—_ e o em e e = = e e

Should more non-military offens.s be turned over to civil courts for

trial?

GENERIS:

Yeos 1B No 37s

« number of the Generals felt that prescnt procedure for turning mili-
tary offenders over to civilion authoritics is sufficiunt (Chanze 3,
4R 600-355). Somc would hawve it optional; somc would have it in peace-
time ¢nly; some would nave it for offcenscs which are sufficicnt to
justify o dishonorcble discharge; some would howve it for all eiwils
typc offenscs committed off military postse

Those replring in the nuzotive felt that the present system is adequate
(7 74); that it would be prejudicicl to the jamy's rcputation to have
its scldicrs in eivilian courtsi that therc would be too much delay

in civilian courts; that the accuscd soldicr is botter protected in
lrmy co rts; that many smcll edivilisn communities do not have the

court sct-up to try militory offcnders frem & large nearby a1y poste
In all events, itwas pointed cut that military offcnders should not

be turned ower to civilian authoritics in forcizn ciuntrics.

JUDGL .DVOC.TES:

Combat Judgze wilveeates T -?
Regular [ormy Judze advocates 8 11
Board of Review Judge advoeatcs : 8
Staff Judgc dvocates ; 5 8

Totals 25 3

Rezsons behind the Judge ddvecate replies paralleled the Generals! |
replics summarized in the preceding paragreph. One Judge dwvecate

desired that procedure to turn soldicrs over to civilian authorities

be outlined in detail.

ENLISTED MEN:

Yoz 18. No 26.

—_— e e = o e e e e
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11T, FILING AiD INVESTISATION OF CHLRGLS

l. are any changes desirable in the procedure of filins charzes?
el ERLTSe
Yes 8. Ho 58.

Suggested chanzes: lake lezal advice always available to any man
desiring to file charges. Speed up and simplify the procedure.

Liake four copies of the charze sheet, serving the fourth copy on
the accused. Permit higher commands to redraft charzes in order

to increase the seriousness of the charzed offenses, without havinz
to refer them back to the subordinate commands where they arose.
Permit action to be initiated by letter, with a Judze advocate
officer drawing up the final formal charges.

JUDGE ALDVOCATES:

Yes No

Combat Judze ..dvocates =y
Regular srmy Judze advocates 2 18
Board of Review Judge Advocates 0 8
taff Judze advocates 1 5}
Totals LT L5

Suzzested chanzes: Prepare charges at regimental level. Force
the speedy filige of charges. Require a trained Judze idvocate

to draft the formal charzes. Prepare four copies of the chart
sheet, servingz one copy upon the accused imrediately. Some single
individual should be primarily and solely responsible for the
filing of courts-martizl charges,

ENLISTED LIN:

Yes 10, No 29.

Suzgested chanzes: Ixpedite and simplify. hequire that charges

be filed within 72 hours. Require that all charzes be reviewed

by a legal officer before trizl, Require that all charses be in-
vestizated by a disinterested officer, and his recommendation re-
ceived. Prohibit higher commanders from orderinz company commanders
to prefer charzes asainst their men, unless such charges be tried

in a2 court other than one appointed by that hizher commander; and
at such trials require that the higher commanders appear and testify.
Reguire that charze sheets pass directly from accuser to the Judge
wdvocate office, rather than throuzh channels. Prohibit the

double jeopardi" of "busting" a men and then trying him.
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Is present system of preliminary investigation of charges adequate or are

any chanzes desirable?

GENERALS

e — o ——

Present system adequate? Yes 52. Ho T

Comments: liake LW 70 requirement for investizations mandatory.
Difficulties in present pre-tricl investigations are chiefly due

to inadequate administration and persomnel. Trained officers, or the
assistance of a Judge lLdvocate officer would be advisable. There
should be r. means to compel the attendance of witnesses at investiza-
tions, and a means to permit payment of civilian witnesses there.
Present investizations cre too often a means to gather prosecution
evidence, to be later presented at trial. The present system results
in dela: . The present syster sometimes becomes inadeguate because
speed is ower-emphasized. & rezimental commander should have a staff
lezal officer and a full-time law clerk, and these men could handle
investigations.,

JUDGE ADVOC.LTIS:

|
4

Present system adequateC Tes No
Combat Judze ldvocates , 13 O
Regular .omy Judze advocates i i 3
Board of Review Judze ..dvocates T 0
Staff Judze wdvocates 7 g

Totals LI 3

Comments: The system is cumbersome. There are undue delays. In-
vestizations are perfunctory and superficial, There should be one
qualified Battalion investigating officer. .n accused should have to
state in writing that he desired no more pre-trial investization
testimony, before such investization could be completed. There should
be an end to duplications, i.e. iilitary Police reports, Criminzl
Investigation Division reports, Counter-Intelligence Corps reports,
Investigating Officer reports, etc.

ENLISTED NEN3
Present sy tem adequate? Yes 23. lo 1ll.

Comments: There is a need of trained investigating officers. lany
investizations are treated tec lizhtly. Investigations should be made
by a2 coamittee cf both officers and enlisted men. 4n accused should
be allowed to appoint his own investizator, 4ccused should have the
rizht to have defense counsel present at investizations. Investiza-
tions should bLe the principal duty of someone in the Courts and Board
Section. OStatements made at investizations should be in writinz.
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3. Does the present system of preliminary 1nvest1:ation of charges operate
properly in actual practice¥

GENER.LLS
Yes 52. No 10.
Comments: 1Too frequently, investigators lack fitness for their job.
The system works well only when properly administered. There is
some tendency for a court to feel that, because of the pre-trial
investization, an accused who is actually sent to trial must be
guilty. The system is "damned cumbersome.” The system works poor-
¢st in wartime, when it is most nceded. There is a need of closer
contact between the Staff Judge (dvocate and the investizating
officer,

JUDSE .. DVCC..TiS:

125 o \
Combat Judze .dvocates g
Regular [omy Judze idvocates 12 7
Board of leview Judze advocates L 3
Staff Judze .dvocates 8 L
Totals 33 | 1B

Comments: Investizating officers were frequently inadequate, un-
trained, and inexperienced. There was too much duplication with
other 1nvest1;;t11g branches. There wes a failure to follow pre-
scribed procedures. Some investizations were handled too speedily,
whereas others caused delay. Dbrv often, hizh pressure was used at
investigations, to accused's cventunl dntrlrcnt——oftbn, to zct 2 con-
fession fPOPlllm. On the other hand, some investigzations were too
cursory, perfunctory, and superficial. w4 70 investization require-
ments should be rade jurisdictional. .t his trisl, znaccused should
be permitted to cxplain hie &AW 70 pre-trial stat,ment at lenzth.

No .07 70 pre-trial statement of an accused should be admitted at

his trial unless his defense counsel was present at the investiza=
tion.

ENLISTED LEN:

YES ]J.Lo JI.EO 13-

Comments: The c itlined system is satisfactory but frequently it
does not work wegll in practice, chiefly due to inexperienced p
sonnel. Glven reasons are similar to thosc commented upon by tne
generals, and in the answers to the prece dingz gquestion.

— e e = = mm = = -
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IV. DIRECTING TEL.L OF CHARGE

1. Is the present system adequate?

GENERLTS 3
Yes 61. No l.

Comments: & Staff Judze 4Ldvocate should be able to finally prevent
trial when he believes that a prima facie case does not exist. 4
Staff Judze advocate who recommends trial should not thercafter be
allowed to review the record of that trial. It should be mandatory
that trinl be had when the Staff Judge ..dvocate has so recommended.
The system is adequate when . 70 provisions are enrorced. Therc

is too much delay in some cases, due to administrative procedurc and
mail difficultics. ' '

JUDGE ..DVOC..TES®

Combat Judze Jdvocates 10 3
Regular army Judze ..dvocates 18 I
Board of keview Judge .dvocates 6 1
Staff Judze .dvocates 11 _2

Totals L5 77

Comments: Iliony inadequacies exist below Division level. There
should be rezimental courts-martial sections. Using enlisted men,
therc should be pre—tricl investizations for speciel courts-marticl.
Too often, untreincd persons are ables to refer inferier court cases
to trinl. Therc is some jurisdictional ovorlappinz. There should be
& closer scrutiny of AW 70 reqguircments. :11 charzes should be
routed through Judze .dvocate officers. The Staff Judge wudvocate
should be permitted to finally prevent a case from zoing to trial.
The Staff Judze advocate who recormends trial should not be permitted
to review that record of tricl. While the system made be adequcite,
it is cumbersome amd wastefule There is o tendency to whitewash
officers. There is 2 need for more trained persomnel. dJustice
should not be sacrificed in the interest of speeds There is a need
of at least pPimary military justice traininz for officers exercis-—
ing speci:l courts-martial jurisdiction. Thnere should be a eclarifi-
cation and emphesis of accused's right to make a statement of what
might be expected from 2 summary of other persons' testimony.

ENLISTED _Es

Yes 34. No 8.

Commentss L JiGD officer should moke the final determination re which

i
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type of court should try 2 man. Defcnsc counsel do not have ade-
quate time in which to prepare their cases. The sysbtom is adequate
but slow, OSometinmes appointinz authoritics are absent, and scconds-
in-commond arc hesitant about acting. Intanzibles such 2s fricnd-
ship somctimes influence decisions re¢ whether cases should be tried.
Sumrary court officcrs should be of ot least field grade. Therc is

- too much delay “n the filinz of some charzcs. : ;

are there unduc delays in detcrmirming whether the-acecuscd should be tricd?

GENLR.IS:

Yes Hie No ‘30

Comments: Uhen delays do occur, they re caused by one or more of
the following reasons: During active combat conditions, soms dec-
lay will necessarily occur. It is somctimes difficult to assemble
witnesscs. Hecords often have to come from distant posts or cven
from the War Department in Washington. Deomobilizotion presents
problums. There are freguent misunderstandinzs, crrors,. and
cmissions which, in part, could be c¢liminoted by zreater utiliza-
tion of Judze «wdvocate officers.

JUDSE DVOC..TES:

Yes llo

Combat Judgze idvocates 0 13
Rezular rmy Judze advocates 9 1L
Board of Heview Judge [dvocates 2 5
Staff Judze [dvocates 1 10
Towals . 12 3

Comments: Trials could be spceded up by use of trained pre-trisl
investizators. Too often, cascs have to be rcturncd for reinvesti-
gation. Obtaining expert testimony from eriminal laborateries
somctimes results in delay. Delays rcsult from missing records,
missing witnesses, and combat conditions. Delays also result be-
cause of a need for trained rcporters.

There is a nced to key-number and codify in one system the Manual
for Courts-lartial, TL 27-255, Dizest of Opinions J.G and Bulletins.
The JiGD should publish its Bulletins in Cormerce Clearing House
form, with insert sheets. Either the Bulletin or the volume on
kilitary Laws should include thc District of Colurbiz Code and
pcrtinent Federcl Code provisions. Coordinatc or "Shepardize"
Dizest of Opinions Ji3 to the lanunl for Courts-liartial.
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EJLISTED M

Yes 2T.. Ho 19.

Comments of the Enlisted licn parallel those of the Gonerals and the
dJudze (dvocates to great cxtent. One writer believed that a survey
should be conducted te spced up the obiaininz of records from the GO,
and added that those records should be cdited for accuracy beforc

hey leawve tiue 4GO office. onother belicved that the oeceasionzl de=
1ays which do occur are to be blamed on the lack of an indcpendent,
well-trained JaaD.

e arrest and confincment of the accused before trisl used unduly and

unnecessarily?

GENER.LIS:

Yes 17. No L1.

Comments: There is no such tendency where there are competent
cormanders. Somc "green" officers do hove such & tendency. Strict
supervision must be exercised to pravent it. Those who have committed
heinous offenses or have escapist tendencies must be confined.

JUD3E .. DVOC..TES:

Yes o

Combat Judie advocates 3 e
tiezular Army Judze Advocates g i
Board of LReview Judze Advocates 3 L
Staff Judge Advocates 5 9
Totals 20 33

Comments: <Confinement should be resiricted to non-military-

offense offenders and military-offense offenders awaitinz zeneral
court-martial trial. In disobedience cases, immediate confinenent
is sometimes necessary. Occasionally, pre-trial confinement is used
as an extra-lezal means ¢f control. Officer cases are held up for a
lonz time pendinz review after trial. Inexperienced officers occa-
sionally cause delay.

Proper directives re undue confinement appear in AW 69, LCL Pars.
18 and 19, and Ak 600-355. See also AAF Litr 35-92, 20 Aug L6, "Conf
of Personnel Awaiting Trial.M

EJLISTED LEN:

Yes 22, NWo 23.
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Comments: Ixistence of undue confinement is indicated by the Army
having to recently issue WD Ltr AGPE-R-A 250.3, 2 hug L6, against
this abuse. The Sixth Army's Memo 8L prevented this abuse., " Some-
times, confinement is both justifiable and necessary. On the other
hand, restriction to gquarters would be sufficient in many cases.
There have been situations in which 2 man more than serves the term
of his ultimate sentence during pre-trial confinement. Under cambat
~onditions, speedy trials are often impossibles

Lo



Ve OHGANIZATION OF COURTS—-FARTIAL

l. Are summary courts properly orzanized?

SENLHATS 3

Yes 61. No 1.

Some of those not specifically replying stated that the summary court
system is zood when the summary court officer is adecquate. One
writer registered his complaint azainst the "police-court! set-up
used in the larger European cities, in which accused's rizhts fre-
quently were not fully explained, and in which occasions existed when
the accused was not even aware that he was being tried.

JUDGE ADVOCAT

Yes No

Combat Judze Advocates i (0 o S
kezular Army Judge Advocates i) 2
Board of Review Judze Ldvocates 6 T
Staff Judge Advocates g b
Totals 9

Comments: ake surmary court=martial procedure more dignified.
Subject summary court trials to review by 2 rezimental officer, giv-
ing him some legal aid in this regard. Use older, more tolerant,
experienced and trained officers for the sumary courts. If regi-
mental Judze Advocates are added, m=kc them the sumpary court
officers, OServe summary court charges prior to trial, Clarify
summary ccurt procedure by having TM 27-255 on Lilitary Justice in-
clude a model transcript.

ENLISTED I'Eiie

YES 30 . No il

Comments: OSummary court officers should be experienced and trained
men. The summary court should consist of one officer and one en-
listed man. The summary court should consist of three officers.

This is particularly necessary should summary court jurisdiction be
expanded. Summary couris should be abolished. They are not lezal
trials at all, because rules of evidence are not observed and accused
is not given the benzfit of counsel. Accused should have a more ade-
quate right to present data or witnesses in his behalf, and he should
be ziven more adequate explanation of his rights.



hAre special courts-martial properly organized?

GENERALS ¢
Yes 58. No L. ’

Comments: Substitute a judze of legal experience in the place of the
Law iiember. Have a trained Law 'iember. Transcribe the record ver-
batim. 1f regimental Judge Advocates should be added, have those
officers serve as presidents of the special courts. Have trained
prosecutors and defense counsels Extend special court jurisdiction
to officers.

JUDZE ADVCCATES:

Yes o

Combat Judze Advocates TI0 ]
Regular Army Juc e Advocates 16 1
Board of Heview Judze Advocates 6 (1
Staff Judge Advocates B L
| Totds 00 D

Comments: During wartime, increase special court jurisdiction

both as to sentences and over officerss A lawyer should always be
Law liember on speeial courts. oOpecial court personnel is now fre-
quently inadequate and inexperienced, There is a nced for better
administration and more disnity. Records should be transcribed
verbatim. If rezimental Judge udvocates should be added, those
officers should serve as presidents of special courts. Tables of
Organization should provide for an enlisted man to act as permanent
clerk of the court, to relieve the Trial Judge Advocate of the un-
due burden of having to keep a record of the trizl. Defense Counsel
and Trial Judge advocates should be lawyers. OSpecial courts are too
much under the jurisdiction of commanding officers. They too often
give only maximum punishments.

ENLISTED LEN:
Yes 32. No 12.

Comments: There is a lack of training and expcricnce on the part of
special court personnel. This is particularly true re the Law i.cmber,
Lefensc Counsel, and Staff Judze .dvocate. There is influence from
above, Inlisted men should be detailed as specizl. court members

for trizls involving enlisted men. Opecial court personnel should

be increascdin number.

L2



V=3

Adeguacy of present mode of selection of defense counsel.

gﬁNERhLS:
Lethod is inadequate: Yes 30. Mo 27.

Comments: Wnen kamual for Courts-Martial provisions are followed in
the selcction of defense counscl, no trouble results. Despite the
fact thut defensc may not have been expert from the lawyers' point of
view, justice did rcsult in 99% of the cases. Accused always has the
right to select speoecial counsel,

Defense counscl too often lacked both lczal training and time to prop-
erly prepare a defense. Judge Advocate ofiicers should be available
to act as dcfensc counscl. Dcfensc counscl should be of ecqual or
superior rank to trial judgze advocates. Somectimes, selcction of de-
fense counsel is mercly 2 matter of running down 2 roster.

JUDGE ~DVOCLL:Ss

Yes o

Combat Jud:ic /dvocates L g
Regular Army Judze iddvocates 10 6
Board of lteview Judzc advocates 2 &
Staff Judze advocates i )
, Totals 2 29

Comments: In some commands, zreat carc was teken to sce that de-
fense counscl was a trained lawyer of coual or better ability then
the trizl judge advocate.

4 number of writers believed that inadequacy of defense counsel was
the weakest point in the court-martial system. Some belicved that
defense counsel shounld always be of equal or superior rank to the
prosecutor, yet o large number f=lt that the more important point
was that defensc counsel should be equally well qualificd rezardless
of rank. One writer would have the legal-assistance officer (4R
25-250) cct as defense counscl. another writer stated that probably
in 907 I general court cascs thu prosccutor ws z lawyer, but that
defensc counsel was sclected from duties which would not disrupt his
unit's primery functions. Fe added that over 80% of the convictions
rcsulted from use of materiel obteined at pre—trial investigstions,
at which defense counscl were not even prescnt. usesides having
trained defense counsel at trials, this writer would make it manda-
tory that defense counscl be present st the pre-trial investiza-
tions. The following cases werc cited by another writer to demon-—
strate inadequacy: CIL 253209 Davis; 2064277 Holmes, 264276 Hillgove.
Some made the sugzestion that there should be permanently-assizned
defeénse counscl.
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FALISTED MEN:

Yes 12. HNo 22.

In gencral, Enlisted lien commentsvicre similar to those by the Judze
advocatese additionally, it was_pointed out that, although an ac-
cused may now have the right to sp301ul counscl, he scldom knows
wheré to find 2 good defense counscl. Yherefore, wiile the prescnt
systen may be thcorotically'sound, it doe¢s not worlk out well in
practice. another wvriter would have a list of permanent defense
counscl Trom whom the accused could choosc.

—_— e = e = = e e = e

li. To what extent arc courts-martiel under the domination of convcnlnc

authority? = N
GENERLLS:

Domincted 1. Seldom dominated 35.

Some took the position that thc Commanding Officer had to exercisec
influence, partially beeausc of the inexperience of military
personnel during wartime. Court membcrs had to be educateds One
writer, by innuendo, pointed out that c¢ven the United States Supreme
Court has becn dominated, licans of domination: the Commanding
Officer appoints and removes court members; he is their adminis-
trative head and is in charge of promotions; he has the power to
reprimand and write "skin!" letters.

JUDGE [DVOVCATIS:

Dominated Seldom Dominated

Combat Judze Ldvocates 2 g
Regular Army Judge Advocates i 11
Board of heview Jud'e advocates & 1
Staff Judze .dvocatcs 5 1
Totals i & 28

Onc writer stated that althouzh the commanding zeneral may theo-
retically have the povier of corplutc dominzotion, he actually exer-
cises o sort of bonevolent despotisme. .Inother found that there
Wi=re an amazing number of officers of 20 years Service or more who
possessed utterly distorted views of their power and prerogatives
in the administraotion of military justice." 4 third stated that
attempted dominobion did little good becausc court members resented
it and rcacted accordingly.

FNLISTED MEN:

Dominated 22. Seldom dominated 7.
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Tre advisability of withdrawing from ficld command the authority to convene

general courts—mhrtlﬁll'excbpt nossibly in battle areas in cases of cmer—

gency, and the establishment ©f pormanent general courts—merticl in
each arce, such courts-martial to be orﬂunlzed by the Judze ..dvocate
General's Department and to Eg_lﬂdﬂpcndbnt of conmand.

J’ﬁ.lll_. I.Lb
Yecs 8. No L49.

Cne Jenercl gtated that militory organizations are designed to be
succcssful in combat rather than to administer justice perfectly,
and courts-martial is a tool whereby the commanding officcr nointains
disciplinc. . second Gensral stated thot courts-martial is o command
neecessity; that if you gave the JuGD power to command obedicnee with-—
out responsibility for military performance, you would fatally wreck
militory officicney. « third Genersl felt that permoncent courts might
be used in rear arcas overscas, but should not be uscd either in the
United States or in overseas battle arcas. 4 fourth General felt that
to rclieve the field command of courts-martial functionswould be to do
it a favor by ridding it of burdensome 2dministration responsibilities.

JUDE .DVOC.TES:

Yes No

Combat Judze .dvocatis i %
Regular wrmy Judge Ldvocates 9 9
Board of Review Judgec -dvocates 5 3
Staff Judge .dvocates 6 3
Totals 2l 1

Some of the answers favoring the separation of or withdrawing zencral
courts-marticl power from command were qualified. tony felt thot while
it mizht be workable in fixed instellations, it would not be workable
wnen commands moved fost (f.c. one writer's air commond move 1,800
riles in threc months). Instead of usinz permancnt courts, another
vriter would rcoquire final confirmation of 2ll sentencocs over three
vears by a Iilitary Justice Supreme Court, composed of civilians
appoinved by the President. 4 third did not think that permonen
courts wcre practical, but thousht that unifermity could be obtained
by having Judge «d vcchtg officers acting as Trial Judge advocatos,
Defense Counsel and Law Lembers sho were not rcesvonsible to the field
command in which a case may have arisen.

4

HILISTED 1E: ’

Yes 3. HNo 6.

One writer would hove scparate permancnt courts 2t oll times cxcept
during the emergencies of battlc. _nother would hawve separste

L5
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permancnt courts for each branch of service, with jurisdiction over

that. service's personnel, Another was dubious of the proposal, be-
cause he feared unduc delay. -Another feared unduc expense. &till

another thouzht that the JAG should organize and operate permanent,
full-time courts independent of command, analogous to Federal Dis-

trict and Circuit Courts.

—_— o e = e e e e = e

The advisability of appointing as thc law member, the trial judys

advocate, and the defense counsel only trained officers who belong

to the Judge advocate General's Department; the trial judze advocate
and the defense counsel to be of the scme rank, if at all possible;
such assiznments to be permanent and full-time, rather than temporary
part-time details.

GENERALS:
Yes 50. No 12,

Lmong the few who answercd in the negzative to this guestion, one
stated: OSpecinlists tend to crawl into their owm shells and
separate themselves from the rest of the orgenization. Another
thought that there would be increased overhead. . A third added
that these were not full-time jobs. A fourth pointed out that
this would lead to delays.

Somc of thosu replying in the affirmative  variously commented:
Such duties should ncither bc made primary nor cxclusives Such
duties should be additional primery dutics. The only reason this
is not done today is because of a lack of Judze advocate officers.
Frequent responscs cmphasized that equal or senior grade on the
part of the Deicnse Counsel was unimportant and that legal skill
was the more importent factor. One writer would use Judge Advo-
cates as Trial Judze Advocates ond Defense Counsel, but would not
use them as law Members, on the ground that this would inereasc
JA3D power without justification.

JUD3E ADVOCATES:

Yes o

Combat Judze advocates ¥ 0
Regular Army Judge Advocates 19 0]
Board of Review Judze Advocates 8 0
Staff Judze ALdvocates 12 1
Totals T2 =3

Comments: JAGD pools should be established. for duty at Division,
Corps or Army levels. The JAGD duties heregin listed should not
bc exclusive. There should zlso be trained investigators. Lore
Judze Advocates will be necded. It is not necessary that Defensc
Counscl be of equal or superior rank to T Judze Advocates.
These key JL3D duties should be full-time.
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Yes L6. Ho 3.

Comments: Should have 2 poel of trained JadD Defense Counsel s> that
accused could take his choice therefrom. Also recommended that the
court president and 2s many remaining court members as possible be
Ji3Ds. Ldditionally, assizn qualified court recporters. Few thought
that rank makes much diffcrence.

B e T

The advisability of wvesting in the law member full authority to rulc

finally on all qubstlons of law but zivinz him no vote on the court;
and lcaving to the remaining members of the court only tho fdnctlons of

determining guilt or innocence and determining what sentence should be

imposed in cosc of conviction--in otacr words, dssimilatinz the functions
of the law mumoer to thosc oL o judze, ond the functions ©i Ghe romcin-

inz members to thosc of o Jury.

Yes 38 No 26,

« number of writcrs pointed out that they had onswered in the
affirmative only upon thc assumption that the Lew Lomber would be 2
trained lawycr. Some would 2lso requirc that only the Lew llamber
pass sentence on the cceused, with the court solcly detcrmininz his
guilt. One General wonted to moke sure that this non-voting Law
Lember would participate in the closed scssions of the court, freely
advising the members. Onc would always ‘aLu thie Lew dembér the
court's presiding officer. fInother book the coutrary view. Lany
sayw no rezson way he should not be able to wotes

JUDGE LDVOCLTES

Yes tlo

Combat Judge advocates J2 3
Regular Army Judze Advocates l? 2
Board of Review Judge .dvocates 2
Staff Judge idvocates lO 1
Totals LS 9

The Judze idvocates were overwhelmingly in favor of gziving the

Loy Lember full authority on questions of law, The mzjority of the
writers, howover, did not beclicwve that he should be deprived of his
votc. OGome belicved that the Law lLumber alone should dclbermine the
scntence; s'would be able to set aside findings of zuilt; cte. Scveral
wers emphatice that the Law kember JO ld alweys be eble to participate
in closcd sessions. The idoa was also oxprossed that the Law llombar
mi~ht also act as Frzsident of thc court,
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ENLISTED KEN:

Yes L7. HNo 1.

answers werg occasionally qualified to state that this idea was
good only if you were assurcd of trained Law Fembors who were inde-
pendent of commands Several feclt that the Law Member should not
losec his vote. One writer stated that the only change required to
put such a system into effect would be to amend Par 51(d), Monual
for Courts-liartizl, by rcplacinz with a period the commz ofter the
word "final" in the third sentence, and deleting the remainder of
the parazraph.
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VI. COURT-UARTIAL PHOCEDURE AND PRACTICE

nrc any chanzes in trial procedure desirablc?

JENERAULS:
Yi‘.-s 50 .|.‘IO 60.
Commcnts: If possible, shorten and simplify the proccdure. Counsel
arguments should be transcribed into the rccords of trizl. Peremptory

challenge matters should be ssttled before trial. The Low Hember
should zct as judgze ond the rest of the court-martisl panegl as jurors.

- f_
JUDGE . DVCC..T. 5
‘Combat Judge «dvocatcs 10

2

Rezular amy Judge «dvocates 8 10
Board of neview Judge sdvocatop il 6
Staff Judzec sdvocates L 8

Comments: The necessity for reforming the court before each trizl
should be climinated, i.c. the oaths. and othcr lengthy teechnicalities,
It takis too long to get 2 court startcd, and is too much likec a
lodze meeting. However, retain individuzil challenzes for cceh case.
Eliminate the swearinz=in of the reporter, and in 1ieu thercof use
his certificate to this effect, "Change Par 81, kanual for Courts-
kartinl, to prohibit the public émnouncement of a court's sentcnce
until it is acted upon by the hevicwing Luthority. Dofense Counscl
should be permitted to demond a bill of particulars,., Rules of
evidence should be simplified. Permit more character cvidence after
a finding of milty but before scntence, and permit defense to

argue re clemency. Give accused a copy of the .charge sheet in
trials beforc summary courts-martial. Curb the unlimited authority
of the Court President., When accused pleads guilty, require the
prosecution to present ecvidence of a prima facie cose. Eliminote
the introduction of cvidence of prpcvious convictions--only the RHe-
vicwing iuthority should consider these. Where there has been a
dcfense motion for o finding of not zuilty, higher authoritics
should not be able to sustcin a finding of guilty on the basis of
dcfonsc svidence which has been subscouently introduced.

S

EALISTED NEDs

Yes 10,  Nel 23,

Conmecnts: Desirable chanzes have boen suzzested clscowherc hercin,
all charzcs involving enlisted men should be handled in open court.
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Make & changze of venue possible where an appointced court is too
fomiliar with a case prior to trial. Speed up proccdure by dispens-
ing with the rcreading of the ordcr appeointing the court, thc oaths,
cte., when that same court trics a number of cases the samc day
(unlus? the accused specifically requires that thcse things be re-
peated).

Do defense courts have adcguate oppertunity to defend the z2ccused, or is

vigorous defensc discourazed?

GENER.IS:

Yes 63. No 1.

Comments: Despite the unanimity of the belicf that there is adeguote
opportunity for dcfense, some of the writers pointed out that De-
fense Counscl do not alwzoys make full use of their opportunitics bo-
cause of their ovm lack of legal ability and expcricncecs Several
writers commcnted on the use of the word "vizorous" in the question,
stating that "vigorous defcnsc! could bec wwarranted licensc. Icge
mancuvering must be distinzuished from the administration of justicc.
Courts do not like dramatics and vilification. hather, thcy want thc
truth. They scck 2 restrained, intelligent defensc rather than
"bully ragging" and flowcry dramatics, trickeryand hair-splitting.

JUDGE LDVOC.LTIES:

Tes Mo
Combat Judgze iLdvocates e i
Regular rmy Judge advocates 19 i
Board of Review Judge [dvocates o 0]
Staff dJudge «wdvecates 10 3

Totals L7 S

Comments: Sometimes, too-successful Defense Counsel are thereafter
made Trial Judge .dvocates. While Defense Counsel usually have
sufficient opportunity to defend (exceptions notcd), they are fre-
quently inept and incxpericnced. Often, the Trial Judge lidvocate

is better qualified, so it is an uncqual match. Thesc practical
difficultics within the prescnt system could be climinated by hav-
ing trained Defensc Counsel separated from command and on a permancnt
basis. Dilatory tactics and sharp lezal technicalities are dis-
couragzed.

ENLISTED LKEfd:

YUS 210 N-O 21|
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Comments: It was generally felt that inadequate defensc resulfed
more from inadequate Defensc Counsel who did not awzil thomselves of
their opportunitics, rather than from zny discourazinz of defensec.
Onc write:r commented that any aeccuscd sent beforc o court=-mortial
alrézdy had two strikes against him. unother writcr found that de-
fense counscl did not have time to prepare an adequate defensc.

- e e e e = = e

Docs the defense have adequate oppertunity to procurc compulsory

attondance of witncsscs?

JEHLR.1S:
Yes 58. Ho 6.
Commentss Uccasionsl inabilitics to procurc witncsscs resulted from
unavailable funds for travel and attendance wherc distances inter-
vened, and battle conditions. Howewer, the prosceution hzd the same
difficulties.

JUDGE +.DVOC..TES:

-~ Yes No

Combat Judze wdvoeotes s 0
Remular .amy Judze advocates 18 2
Board cf Heview Judge advocates T 8
Staff Judze advocates 10 2
Totals 16 %

Comments: Par 97 of the kanuzl for Courts-iarti-l might be smended,
to provide more speeific procecdure for obtaining vitnesses. In
forcign theaters, provision is neceded to compel nccessary witnesscs
to come from the United States. ILack of such authority has occo-
sionally neccssitated the dismissal of chorges. TL 27-255, Lilitary
Justice, is a good guide re witness attendance and the use of stipu-
lations. Somc Defensc Counscl arc too incxpericnced to know how to
take advantage of their rizhts to compecl the attendance of witnesscs.

EJLISTED LEN:

Yes 31. No 7.

Comments: when Defense Counsel f2il to sccure the attendance of
necessary witnesses, the reason frequently is inability, inexperi-
cnee or disintercst. Cne writer felt that oceasionally Defense
Counscl hnd such short notice that he did not have time to zct
ncccssary witnesscs. .nother writcr thouzht that the averase Defunsc
Counscl had so many other military dutics that hc did not hove suffi-
cient time to devote o the definsc.

— e mm wm wm = e = =
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L. Should ‘the¢ use of depositions by thec prosccution be permitted?
SENER.LS:

Yes 6L No 1.

Commentss The dominant fecling was the depositions should be per-
mitted only to the extent they are used now (LW 25), Their use
should not be pbrmittc” in capital cascs. One writer belicved that
we should cut dovn on the number of these wartime capital offenscs.
He gave duscrtion 2s an example, (a2) that death sentences were
scldom renderecd for descrtion anyway, (b) somctimes evidence in de-
scrtion cases could be obtained only by depositions, and (¢) that
in somec descrtion esses the statute of limitations would have run
on the lesscr-includcd offensc of .WOL--thereby to cffectively per-
mit a descricr to go without punishment.

JUDGE DVOC..TES:

Tes No

Combat Judze .dvocates o i T
Regular .rmy Judge .dvocates 19 1
Board of Hevicw Judge wdvecates 6 2
teff Judge dvocates 10 1
Totals L& 5

Comments: «s with the Gener:zls, thc dominant Judzc .dvocate fecling
was that dcpositions should bc permitted @nly to the extent they arc
now used (.07 25)s Their usc should not bc permitted in capitel
cascs, Une writer, howewer, would permit their use in offunscs now
listed as capital, but with this addition: I[If they were used in such
cases, then the death penalty could not be imposed thercin.

BENLISTED MEN:

Prqpbaurc bc uscd bar courtSﬁﬂ-rtl i

Yes 29. lo 9.

Comments: Depositions on behalf of the prosecution should be per-
mitted only upon s tipulation ¢f thc dofense, They should be per-

mitted only when prosecution witnesses are not recdily available,

is.¢. sickness, oattle conditions, distance,

what z._stc:nt! if at 211, should the new Federcl Iules gf__t_l‘r_'_i‘minal

Yce 9. Ho 15« Not familiar with thc Iulcs 38.
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ANN;

Comments: There was confusion in the replics to this question. Few
of the writers indicated any familizrity with the Federal Iules. Of
those replying in the nezhtlvc, the fceling wns that present court-
martizl procedurc does work. Two Gencrals stated that the Fedoral
hules had not yet becn fully tested in the eivilian system, and that
they thought a number of changes hzd zlrcady beecn recommended.
another Jeneral thought that civilian nroccdure would benefit by
adopting the court-martisl set-up. .. third felt thet the Federzl
fules might be toc complicated for military usc.

JUDIE ..DVOC..TLS

Not familiar

L

Yes Ilo vith kules
Combat Judze wudvocates 0 L
Itezular .omy Judze .dvocates 5 7 T
Board of Review Judge advocates 2 3 2]
Staff Judze wdvocates 3 BL 2
Totzls 10 19 16

D e —

Commentss: Iy of the writcrs sdmitted that they werc net fanmiliar
with the Federal Iules and could not answcr.

One Hegular jrmy Judge Ldvocatc stated that the following rulecs could
bc used without mejor changes in the present court-martizl system:

d. kJdes 10-17, under Title IV Lrrcignment znd Preparation
for Trianl.

+ Rules 32-36, under Titlc VII Judgment. :

. Rulc 26 on Evidence; kule 28 on Ixpert Witnesscs; and
Rule 29 on lotive for .cquittal.

o former Staff Judge .dvocate pointed out that the Federal Rulcs have
their counterpart in prescnt procedurc outlined by the inusl for
Courts-kiartial, as follows:

Rule 1. Pre-scntence investigation. 4n investigation of the
accused, his buckp?3u14, military cxperience md other factors
are considered by the convening “uthorltr beforc approving the

scntence.

Rule 2. uotions. Under thc )rcscnt court=-maortial rules, with-
drawals of pleeos of zuilty o other comparable motions are per-
mitted. 1t is the duty of Bﬁa president of the court to order
with ravals of 2 plea of guilty inadvertently made.

Rule 3. .ppcals. The cppeals in o court-martisl eose arc suto-
matically madc. Thoy ~mount to & review by the convening authori-
W and in general court-martinl eascs o revicw by the Judge .dvoeate
Gencrol's Deportment.
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Rule L« Control by appcllatc Courte. The present control of
zeneral court-marticl is in the Judze Jgvocate General's Depart-
ment, which aects as thc cppellate court and thus a comparsble
provision.

Rule 5. Supersedcas Bond.® Ho similer provision is provided for
in our mamual. .. pereon may, how.ver, be rcleased from confinc-
ment pending final action by the convening authority or by the

Judge advocate General's Department. The type of confinement is

a function of command.

. Rale 6. Bail. 4 comparable provision as to paragraph 5 a2bove
appears in thc manual.

Rule 7. Dircction for Preparation of Hocord, The Manuel for Courts-
lartial ond rules of proctice and proccdurc in cffect for the ad-
ministration of military justice provide stringent rules for the
preparation of the court-martizl record.

Rule 8. Rccord of Jppeal without Bill of Exceptions. Not applica-
ble.

Fule 9. Bill of Exccptions. Hot appliecable.

Rule 10, .rgusent on .ppeal. ot applieablc.

Rule 31, Vlirit of Certiorari. The Wrilt hzs its counterpert in
the forwarding of the record of trizl, in 2 géneral court-martial
case, for final review by The Judge .dvocate Gencral.

Rule 12, Local Rules. The local rulcs are standerd as indicated
in the kicnual for Courts-licrtial, and hove no counterpart in
the new Federal Mules.

BALISTED LEN:

Yes 9. No 2. WNobt familizr with Federal Rules LO.

6. Sheuld unanimous votbe be required to conviet?

GENER. IS¢
Yes Lo No 6l
OUne Jencral noted: Vhere eventual sentcnces require unanimity or
3/L4ths vote, that same wnanimity or 3/Lths requirement, as the case

nay be, should be required for the findings of zuilt. .nother Gencral
notcd: Therc is no time for "hung juries®" during inar.
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JUDGE . DVOC.LTES:

== D

Combat Judge «dvocates =) ?
Regular .rmy Judge .dvocctes 2 18
Board of ' Review Judge .dvocates 2 6
Staff Judge .dvocates L 13
Totals S A8

Comments: One Judge . dvocate noted: Therc iz no time for "hunz
Juries" during war. i number of Judge «dvoeates commented on LW L3,
stating as did the one General: lhere cventusl scentences requirc
unanimity or a 3/lths vote, that sume unonimity of 3/Lths reguircnent,
as the case may be, should be required for the findings ef guilt.
wnother Judge «dvocate would require unanimity if the minimum required
number of court members are present, but ctherwise sugzested a 3/hiths
vote. Still another would require unanizity of vote in all capital
and officer-dismissal cases. lastly, the suggestion was made that

animity be required when the charged offense is the cquivalent to a
felony in civilian jurisprudence.

ENLISTED V'Ei:

Yes 20. NNo 26.

Comments: Intermediate viewpoints wers frequently expressed: One
writer would rcquire unanimity in cases invelving the death sentence;
another in cases involving sentences over 5 yearse One writer also
belicved that a 3/hths vote in all cases was prefercble to either a
2/3rds vote or unanimous vote requirement. .nother stated that "hung
Jurics® were not desirable in military courts. ;

To what extent, if at all, does tue proocice preveil of imposing severc

cxcessive sentences, leaving it to the reviewing zuthority to recuce the
sentence, instead of endeavoring to impose & proper sentence in the first
instance? 1If the practice exists, should it be elimincted, aad, if so,

how?

Ld

SRUER.IS:

Yes 31, No 23,
It was frequently stated that, despite severe original scntences, the
Rovieving (uthoritics did downgrnde and ¢qualize them through their

exercisc of clemency.

Suzgested meons of climinating the practice of imposing too =
Scvere sintenccs: a. Lducate court mombers as to proper scntences.
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b. appoint morc conscicntious court mcmbers. c. Have a Judze
wdvocate solely detcrmine the sentences d. 4t least have Law
Kembers who arc familiar with sentence policy. g. Have 2 Table
of Llinimum Sentcnces, as well as 2 Table of iBximum Scntences.

fo 1In the order appointing & court, have & written statemcnt ad-
vising the mcmbers that they are the ones responsible for the
determination of a just scntence. g. Consider the usc of on in-
determinate sentence, leaving its eventual total lenzth to be de-
temminated by the offender's subscquent behavior.

JUDGE ..DVOC..TES:

Yes . No

Combat Judze .dvoecatcs - -9 i
Reguler (xmy Judge «dvocatcs 20 0
Board of Revicw Judgze advocatcs 8 0
Staff Judzc «wdvocatcs : Ll i
Totals 7S R -4

.8 vith the Gencrals, the Judze Jdvocatcs frequently stated that,
despite many scverc orizinal scntonces, the Revicwing luthorities
did downgrade and cqualize thcme

Sugzested means to climinate the nractice of imposing too severc
scntences: 2. Have a Table of Mnimupn Punishments as well as a
Table of iaximum Punishments. be Have a Tablc of Haximum Punish-
ments for major wartime offcnscs. ce« Permit only the Law licmber,
2.a independent judicial body, or The Judze .dvecate General to im-
posc scntenees. d. Use full-timc arca courts. c¢. Require the
Wior Department to state = ‘specifie policy in reszard to scatcnccs.
f. Have the War Department speceifically state its policy that
sentences should be within the moximums, with corsideration given
to mitigzating or aggravating circumstances. ge Usc only special-
1y sclceted and trained court personncl, removing the systom from
command domination. h. lake it mandatory that when a2 Staff Judze
«wdvocate rocommended reduction of a scntence, the commanding offi-
ccr would have to reducc that scntenccs i. Rcscrve publication
of scntence (exccpt acquittals) until the Keviewing Guthority has
acteds Jj. Have a system of indcterminate sentenecs, which would
automatically follow findings of zuilty. k. Sincec one rcason for
long sentunces durinz wartinme is to make sure thet accused remains
in jail at le-st for a period of timc after the war is over and no
cne then knows how long thue war vill last, pemmit sentences for

military offenses during wartimc to be for the duration plus 2 fixed

term thercafter. .

ENLISTED LEN:

Ycs 25, No 12.
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w8 with the Generals and Judge wdvocates, the Enlisted len fregquently
stated that, despite scverc original scntenccs, Hevicwing cuthoritics
frequently rcduced them. Onc writcr pointed out that 2 purpose of ex-
tramely sovere scntences was to discourage others from committing the
same of fense, but he then continued te also stabe-that the theory did
not work in practice becausc the averaze enlisted man did not think
hat the scverc sentences viould be fully scrved anyway.

Suggested means to eliminatc the practice of imposing toe scvere
scntences: 2. Sclcet courts from cxperienced personncls. be TLicquire
hat o court give greater consideraticn to cxbenuating eircumstonccs

and accuscd's prior rccorde c. Have o standardized list of punish-
ments wiich may be imposcde de Hequire that there be two independent
JuGD revicws subscquent to every trial. c¢e. Estoblish permanent
courts.

are court-martial records complete and =z ccurate verbatim transcripts of
P P

actuzdl procuedings?

GENER.LS:
Ycs 53. No 8,

It was felt that genersl courts-martial tronscripts were accurate
verbatim records of proccedings, although it was occasionally stated
that the answecr to this guestion depended upon the accuracy of the
individual rcporter. It was pointed cut that verbatin transcripts

are not kept for cither speeial or summary courts. s te gencral court
transcripts, scveral Generals stated that thesc records should alsc
include 2. o1l remarks and arguments of counscl, ond b. all "off

the rceord! comments. .

JUDGE ..DVOC..TES:

S
4]
o
5

Combat Judze «vocates 1
Regular «my Judze advocatcs 18 2
Board of Reviuw Judge wdvocatcs 7 2
Staff Judge .dvocatces 10 1

Iotals -6, 3

The comments of the Judge advocates parcllel thosc of the Gencrals,
noted in the preeccding peragraph.

ENLISTED LEN: X =

Yes 33- o 6'
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9. are there undue delays in court-martial proceedings?

SENEHILSS
Ycs 254 No ll.

The prevalint opinion was that, when delay docs cccury, it may be
due to one or more of the following unavoidable difficulties:
combat conditions; rapid rcdeployment, inactivation and change of
units; missing witnesses; lack of clerical assistance; slowmess of
the court reporter in getting out transcripts; slow pre-trinl in-
vestigation; loss of documentse.

JUDGE ..DVOC..TES: . .

e . ; Yes llo
Combat Judze iLdvocates 3 g
Regular irmy Judge ..dvocatces 6 )
Board of Review Judze .2vocatcs 2
Staff Judge «dvocates 3

W

Totals 1 3

Judze advocate answers parallcled the Generals' answers.. Sugzes-
tions to aid in speed-up: a. Veckly rcports. ~b. Handle gencrel
court cascs by a team of Law Kembers, Trial Judze «wdvocates and
Defense Counscle co Organmizc the JuG as a Corps, including
cxaminers, administrative assistonts, and court rcporters,

ENLISTED LEi:

¥es 1l. No 31,

‘Enlisted Men's onswers parallcled those of the Generals and Judge
lLdvocates. One writer steted thoat most of the delays which did
occur were. due to combat conditions, ctc,,vhich could not be
chanzed.

10. Should there be 2 changs in existing practice which mokes it mandatery

for a zeneral murt-martial to impdb¢ 2 dishonorailc discharge in case
a2’ scntencc 5f imprisomment of six months or more 1s als. imposed?

Should the power to inflict a dishonorablc discharec in such casca be
discrecticnary?

GENERLLIS:

Yes 32, No 30.
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o number of writers replying in the negative pointed out that re-
habilitation proccdurcs in effcet today permit the restoration of a
prisoner ts Buty by suspending his dishonorablc dischargce. .Jmong
those replying in the affirmative, @ large pereentage would make the

dishonoravle discharge dlscrttlnngry enly in scnboneccs under = yeo
and would Mhhb 1t nandatory in sentences of a year or ovcr.

3

JUDSL ..DVOC..TLS:

&,
©

o

Combat Judge Jdvocates 5 i
Kegular (my Judzc .dvocates & 1
Board of heview Judge advocates g 1
Staff Judge wdvoeates b %
Totals “23 29

Judze advecate replics paralleled the Gencrals! replics. Once writer
pointed cut that should the Law limber have the power to levy thac
scntence in the futurce, the Law kembcr should also be able to suspend
that sentinee 2nd place the accuscd on probetion. It was alse noted
that now it is not mandatory ti accompany o scatence of six months or
nore with o dishonorablc dischargc.

EHLISTED kEil:

102 - Yes 27, No 22.
105 - Yes 30. lio 1h

Enlistca lien's roplics parzclliled thosc of the Generals and Judge
wdvocates in their comments.

1l. Should genersl court-martial be ziven PAVET, 1 which it docs not now have,
to suspeind sentence and place tho accused on prubation?

oqould the usc of dishonorable lischarges gencrally be reduced, 2s part

1 a court-marticl scntence? =i

———— T —— . — - — —— = —

QEEEﬁALS:

Y\,S ].3. ‘i‘]':" 52.
JUDGE . DVOC..TES:

Yes le

Combat Judgze .dvceates o Th:
Hegular dmy Judze «dwocates ly 15
Board of Revicw Judge «dvoeates £ 3
Staff Judge Mdvecates 1. 10
Totals 12 39
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Cormentss Do so only if the court is independecnt of command. Do
so only if the court consists of trained personncl. One writer
suggzested perscnal post-trial interview of every accused perscn by
a field grade Ificer, who w\ul make o written report to accompany
the record of trial.,

ENLISTED IiHl:

1lo = Yes 37s No Qh.
llE - Yes 2. Wa 15.

Comments: Permit this first powier only for first offenders. Por-
mit it only aftecr pro-scntence investigations.

12; Is it desirable to intreduce a discharge, such as the bad conduct dis-
chorze ui‘ ‘bhc: Havy, whicn would ric the .Jamy of an undcsirable soldicr,
nd yob not have - Gisastrous permanont cffect on him? In that cwent,

should dishonorable discharzes bec reserved for morc grove and helnuus
cases?

GENER.LS
YCS 320 b}(._l 16.

Scveral writers belicved that present 4R 615-368-9 irmy "blue dis-
charge" ﬁnd 615-366 (sce II) provisions arc adequate. The merits
of the Jrmy's rehabilitatisn progrom wsre psinte? sut, throusgh
which many offenders have their dishonorable discharze removed
after completing their coursesin a rehabilitation center. One
General stated: If & bad conduet discharge would rid the iamy of

Jundesirable sol liers more ensily, then it would be buneficial,

»But I do not belicve thot the dishonorable discharsge pertion of a
scntence is nearly as important to on offendér 48 the portion call-
ing for confincment. : 1e

JUDGE . DVOCLTLS:

Yes No

Combat Judge «dvocates i I
Regular &Grmy Judge iLdvocates 10 T
Board of Review Judge .Ldvocates ; T @]
taff Judge wdvocates 5 L
Iotals 22 15

Comments: The wrmy's prescnt."bluc discharze! system is satis-
factory. Permit a special court to include & bad -ecnduct dis-

charze as part of its sentencc. Permit Revicwing .athoritics tc
rcduce the dishonorable dischargze pertion of o scntence to a bad
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cenduct discharge,as o part of the exereise of clemency. Have a dis-
charge for mental incompetencys. Use bad conduct <discharge solcly feor
militery offcnscs.

s

EIJLISTED L_ds

Yes 3lie No 3l

The preoscnt adequacy of the army's "blue discharge! was noted, with
the comment that perhaps it might be used more often. One writer
would permit 2 bad conduct discharge in peacetime only.

- e mm e s = e = omm

13. Is some specics of pre-scntence investigation feasible?

GEW LIS :
Yes: 86 N5 Ed,

Because of some confusion in the original wording of this question,
most Generals were unable to meke & reply. Jmonz those who did reply,
the following comment was fregquently included: after findings, but
before sentencc, both prosceution and defense should be dirceted to
present procf of accused's military and civil conduct, surrcunding
md extenuating circuwmstances, an! neurcpsychiatric roports. Others
fclt that the prescnt system, in which the Revicwing inthority locks
into extenuating circumstanccs, is adequate.

JUDGE .DVOC..T..33

Yes Ne

Combat Judge Judge Jidvocttes T
Regular omy Judge wdvoeates O+ Wed
Beard ol Review Judze Advocates 3 0
Staff Judge advocates N 2
Totals 17 0

Becausc' of some confusion in the criginal wording of this question,
many Judge wivocates were unable to meke o reply. .mong those whe
did reply werce the folliwing comments: Such a pre-scatencé investi-
gation is both feasible and necessary. "y expericnicc showed that the
men who got into scrious trouble in the army were in scrious trouble
from corly childhood, were usually victims of broken homes, and subjcct
to an aleoholic condition.! If a2 system of indeterminate scntences
sheulc be adopted, such investizaotions should be made after trial.
iony eommands clready require full inwvestigations for the usc of the
Reviewing (uthority, i.c. psychictric cxaminations, Red Cross and
FBI reports, ctce

ENLISTED LEN:

Tes: B. No 5.
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VII, KEVIEJ OF COURT=L..QTL.J FROCEEDINGS

l. Is the prescnt system of reviow adcgquate 2s to (2) summary courts,
(b) special courts-martisl, and (c) zencrol courts-martial?

GENER.IS: : :
YC‘S 55 . HO 0 .

Iiost of the Generals replicd "yesh without gualification to this
qucstione Other vicwpoints cxpregsed were: .ppellate revicw for
summary courts is not adeaquate. appellate revicw for special
courts is not adequate. .ppcllate rcvicw for general courts is
not adecguate. The eriticism was chicfly dirccted against summary. .
and spceial court appcllate procedurc.

JUDGE .DVOC..TES:

Yes No '
Combat Judge .dvocates -9 2
Regular army Judze advocates 14 2
Board of Heviev Judze advocates 5 2
Staff Judee .dvocates 8 b
Totcls 36 i

Satisfaction was generally expressed regarding courts-martiszl
appellate procedurc. Some of the adverse comments were: (a)
Summary Courts: There should be ¢ surmory of cvidence for the
consideraticon cof thc Reviewing .athority. This latter officer
should also have a reviewing adviscr. There should be Judge
wdvocate officers at regimental level, which officers might act
as summary court officers. (E) Specinl Courts: The evidonce
summary is inadeguate te pecmit proper appellate reviews Staf
Judge «dvocates should be requircd te 2 ccompany thesc records with
written revicws and recommendations. Should speeial court juris-
diction be expanded, their cppellate roview should be broadeneds
(g) General Courts: appointing avthoritics of gencral courts-—
martial sheuld not thereafter be permitted to review decisions of
those courts. Staff Judgze advocatec revicws in lower cchclons
should not be modified to suit the viewpoints of the commanding
officer. Present oppellate review procedurc for zeneral courts-
martial ecascs should be broadened, to permit a roview of the facts
as well as the law in 211 instances. Boards of Review should have
final jurisdiction in fpublished order' cases as well as in eascs
where the dishonorablc discharze or dismissal has been czecuted.
This final jurisdiction should only apply whon the scntence is for
more than six months. Boards of Heview and The Judge advocote
General should be permitted to consider clemcncy motters, and to
rcduce sentences wherc they see fit. They should also be pernitted
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send case§ back for rechearing or a.now trisl. A7 50% should bg clari-
fied. ' It should a2ditionally provide for a sinzle Ysuprase court!
higher th'.1 the presont Boards of Reviow. . There should be o Sunrome
Court of iilitary Justice in the placc of The dudzc .dvocate Generol,
the Secrctary of Wer and the President. To do this, the now tribun-
al's nonic mizht be substituted whercver the words "President" and
"Seeretory of War! appear in s 45, LB, 503, 51,°52, and-53. This
"supreme court" mizht be given these powerss a. IMnel sutomatic
appcal of all death sentunccs; be Jurisdiction to iren cut conflicts
of law betwcen different Boards of Heviewe amend ST 50%, to abolish
the rule containes in the third footnotc following that printed 47
in the 1928 Monual for Courts-kartial.

Prcsent Boards of Revicw wastc toc much time on tochnicalitics and
not cnough on substance. i

Onc Judge .udvocate criticised at great length the Theater practice

of first sending . 48 cases to the Theater Commander, and only there-
after sending them to the Boards of Hevicwe ic believed this prac-
ticc was based upon on crroncous interpretation of W 50%, and suz-
gests rewording that urticlec so that therc can be no ambiguity. He
vould also combine the post of Theater Judse .dvecate and ..ssistant
Judge Jdvoeatc General with a foreizn Theaier. <

«» Board ¢f Review officer criticisel present Soard of licvicw cpora-
tions at length, chicfly blaming comination of militory command for
their inadequacicse He statod:s Board of Revicw mumbers are appointed
by The Judze «dvocate General, =nd in turn their prometion and wicl-
farc deponds upon him. This makes them potentially subject to the
dominaticn. In ordcer that they obtein necessary <independence and
frecdon, this writer rcecommendod that the appellate bodics be removed
from the .or Department, and made ultimatcly cceountoble to eivilian
rather than militery authority. Their pewers should be vested in
special Federal courts composcd of ' fully trained and qualificd
civilions thoroughly familizr with the practical and legal aspects
of military justice; alse qualified juristse Their decisions should
bc final to the samc extent as Circuit Courts, with appesl to the

Us Se Supremec Court in appropriate cascs.

BHLISTED LEN s

Yes 22. No 8.

« minority cxpressc? the view that present reviews sre too perfunc—
tory. One writer statcd that the system was 211 right, but that its
cperation during World VWor II was handicapped by a lack of Judege
advocate personncl. In turn, he blamcd this on shortsighted Judge
«lvocate General Dopartment policy. This same writcr cmphasized that
Boards of Review should be permittcd to consider facts as well as law.
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24

Should the tr:l.:ll Judze adwoeate and the defense counsel be accorded an

3.

oppurtumty 2 mather of routinc to submit bricis or memoranca tc the

e ——— O —— e

revicwing _:mtmrltv anc ‘t the Judge advocate u;.nen_l”

GENEILLS:

Yes 22, e 36.

Comments: DBoth sides can alroady fully present their vicws both
at the time of trizl and by post-trial bricf. There is already too
much papcr weorlk.

JUDGL DVOCATLS:

Yes No

Combat dudze .dvocates =5 3
Hegular .omy Judze odvocates 13 T
Board of Review Judge [fvocates - T £
Staff Judzc «dvocates 10 3
Totals 36 Il

Comments: Manucl for Courts-Morticl Par 81 alrcady permits defense
briefs. The right should remain discretionary, and should not be
mondatory. Revi wing juthoarities should be pa.rmtt- to require a
brief whenever they think onc to bec necessary. Unless Defensc
Counsel were legally trained, thoir oppeal bricefs would be of little
valuc.

ENLISTED NIH:

Yes 30, Ko 6.
Comments: From a practical standpoint, the opportunity eould be

used in only the more important cascs, due to insufficicnt time of
the average Defense Counsel.

s

Is any change desirable in the mecthod of review of death scntences?

J.n_l IU I-lAIS

o —

108 2. IIC 52|

Comments: In ccrtain wartime eascs, the cxocution of death
sentences should be expedited,
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'JUDGE: ADVOCATES :

Combat Judss advocates 2 10
Regular 4ar.y Judze wdvocates 3 1k
Board of Heview Judge advecates 3 by oy
Staff Judsze sdvocates 5 5

Totals 3 3L

Comments: The death sentcnce should be permitted only in murder and
combat-deserticn cases. 411 death sentences should be revicwable by
the President. Executions should be expeditecd, amd full publicity
ziven. There should be a civilian-court revicw of death scentences,
with power to weigh the cvidence and meke an-indcpencdent determination.
Reviewing «uthorities should have the right to commute death sentences
(and also sentences of dismissal)e

ENLISTED EEl:
Yes 6. No 27.

Comments: .11 death sentences should be reviewes by the President.
4ll cdeath sentences should be handled by The Judge advocate Gencral,
with accused having the right to appeal to the President. In time of
war, cxpediency requircs that <dcath sentences in 2 Theater of War be
handled by the Theatcr Commandcr, as now (LW L6, L8, 503, 51).
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VIII. SUBST.WTIVE LaW

1. idvisability of smending urticles of Wer and Courts-lartial ‘lanual in
respect to dcfinitions of offenscs and provisicns for penaltics.

GENER.IS:
Yes 22« Ho 18,

Comments: a. Offenscs should be defined more clearly. Changcs
nceessary to carry cut the rccommendations made elsewhere herein

. vill be neccssary. be o0 B should be amended, to permit o nruprl-
ate air Force units To dircetly appoint gencral courts, anl te
permit Theater Cominders to authorize spprupriate commanders to
appoint gzencrsl courts. c. 4ws 2 and 10 should be amended, tu
authorizc uir Forc: commanders to appoint specicl and swmayy - -
courtse. de i 23 should be smended, to authorize Disbursing Offi-
cers to moke cavencc D“ﬂmuﬂts to civilian witnesses swmmoncd” by
courts-martial. e. o L5 should be amended, to includg a
Jtable of moximum and minimum sentenccs, to include wartime punish-
nents, to add omitted offenscs, to moake it applicable to both
officers and enlisted men, and to add o clouse limiting punishment
on 211 offenscs not listeds £o .37 46 should be amended, to pemmit
more lattit ‘c in actions when %ppoinbln“ authority has ceased to
exist. g. ad S8 should be amended, to romove wertime desertion
from the cafegory of capitnl offenscs cxcept when it is in the
face of thc cnemy. he W 61 should be amended, toreconsider the
woertime punishment for oWOL as well as the present statute of
limitations thercen. i. 4 85 should be amended, to remcve the
mandatory requirement of dismissal for an ~fPicer found drank on
duty in wartime, J. «F 86 should be amended, to the extent that
sentinel offcnses would not be Cuplt il CXCLpt when in thtlc e
imperiling 2 unit's safety. ke 7 92 should be amended, to pro-
vide for degrees of murder c-omparable to thosc found in eivilian
jurisdictions(i.¢. Fed C., Title 18, sec }j52). It should also be
amentled, to climinatc its compulscry punishment of either life
imprisonment or deathe 1. 207 23 should be amended, to improve
definitions of attumpts :h”nZEEFhlts with specific intente. It
shculd also be amended, to abelish the common-law distinction be-
tween embezzlement and larcenys me . 96 should be amended, so
that cffenscs such as failure to salute, the improper wearinz of
his uwniform, cic., should not be sufficicnt to brand a man as a
criminal. It should 2lso be amended, to improve the definiticn
of attempts. n. 7 10} should be mendcd, tu cuthorize forfeiture
in peacctime as well as in wartime azainst officers, anl to in-
clude varront officers, flizht officers, and field grade cfficcrs.
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JUDGE . DVOCLTES:

Tas Io

Combat Judge .cvocatos L 6

Regular amy dJudzc wivocates 12 7

Board of Rovicw Judze Sdvocates L L

Staff Judze .dvocates R U
Totals 29 19 ;

Comments: Various Judze .dwocate writers “uplicated the sugzzestions
made by the Generzls. «dditional rccommencotions were 25 followse

2. ol 2 should be amended, to give courts-martial jurisdiction uver
displaced persons when in hu.:-tllt., territory. Be of LL§ should be
amended, to prohibit accumulation of scntencces when an accused's
mriaus offenses were part of o singlc transaction. It siiould be
amended Lo p riait an officcr to be reduced in ronk, or to permit

a tu*m opary afficer from the ranks to be reduced to the status of an
enlisted man again. It should be 1m&ﬂ“u‘, te permit the reduction
of a non-commissicned officer one grade 2t a time. c. il 70 should
be amended, to make its requircments mandatory and Jjurisdictional.
Compctent cnlisted men as well as officers should be permitted to
2oke investigations., Investigating officers should have permanent
assiznments. Duplication betwecn wvarious: Jxmy branches, such as the
Criminel Investigation Division, the Countcr-Intcliigence Cuorps, the
Military Pulice, thec Inspector Gunur:l, and <8 70 investigators
should be wnded. deo s 83 and O should be clarificde These .rti-
clcs shoull be.appliciblc td both officurs znd enlisted men, C. .07 93
shsuld be amended, to improve dofinitions of burglary, houscbreaking, |
ctec. .n offense of "theft" should be added to eover both larceny and
cmbezzloment. If neot under this Jrticle, then clscwherc there should
be adde. definitions of new=typc ~ffcnses such as black-marketecring,
curruncy violations, the wrongful taking 2and using of military wc-
hicles, deseribed racketecring activitics, cte. ' f. uﬂ'9h gshould be
amended, o cla rlfy differcneces betwecn mlS“ﬁﬂerrL tion, misoppli-
cation, ete. g. . 26 should be amended, so as to be more specific—-
with an added omnibus provision that 211 undefines criminal cetivity
thercunder should have o maximunofo 6 month's sentences This
article should be rewritten to provide that punlsnnants for Ycrimes
and of fenses not capital” conform to Federal Statubte; to include in
tais phrdse violations of State laws with similar limits of punish-
ment an?d reguirements of proof; and to eliminatc the Wdiscredith
clauses h. 4 10l should be broadencd, to include o limitcd .
forfeiturc of enlisied men's pay. i. .o 110 should be amended, to

include &7 24 2s one of the articles s f""ir required to be rosd £o
cnlisted men.

Je The ionual for Courts-lnrtial, its szmple specifications (i.e.
add for mensloughter, joyriding u,tc:.), an! its index should be
expandcd. Various militory Justlcc publications should earry the
samé key numbers onl perhaps should use a l.osc-lcaf systom for



VIII-1
VITII-2

additions. k. Par. 30 of the Lanual for Courts-lartial should be
rewritten, to make it the responsibility of the person ordering
arrest or confinement to prefer and forward charges, 1. The Manual
for Courts-lartial provision for dishonorable discharge based on
five previous convictions should be eliminated. This matter should
be handled administratively under Ak 615-368 or AR €15-369. m.
kanual for Courts-lartial provisions re introduction of written
documents (i.e. lorning Reports) and copies of documents, the im-
peachment of witnesses, etc. should be modernized, to facilitate
proof of AVOL, desertion, etc. Likewise, provisions for the per-
petuation of witness testimony should be modernized. n. TI 27-2%55
should be expanded, to include a sample summary court tridl tran-
script.

LHLISTED klal:

Yes 25. No 15.

Comments: Enlisted ien zenerally felt that definitions of

of fenses and their punishment should be more specific and more
clearly stated.’ One writer felt that the phrase "as the court-
martial may direct" ghould be eliminated. This sgme writer be-
lieved in alternative lesser penalties for rape, stating that
mandatory penalties of death or life imprisonment are too drastic
for all cases. Ile would also have provision made for clear-cut
All and court-martial coveraze over civilian employees.

2 _Advisability of n«od:_fv:l.rgp Article 9; so that dismissal would not be
mandatory penalty in case of conviction of an officers. OConsider the
possibility that such modification might minimize the reluctance to

courtemartlhl an ofilicers

GIILRALS

Yes 3C., Mo 3l.

ER

Comments: 1t was that an officer may be tried
1_

‘freauently ﬂote”
under Ay 96 instead of

of AT 95, and that an officer tried under A
95 may be found zuilty of a lesser-included offense under AV 9
for which dismissal would not be mandatory. Those favoring retention
of AW 95 in'its present form pointed out the moral effect of its

randatory wordlng, feeling that this in itself aided in maintaining

hizher standards amongz officers., OUne writer sugzested two types of

AW 95 dismissal--separation vwithout honor in addition to the present
dismissal provided for.
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JUDSE ADVOCAT. S

i Yes No

Combat Judge Advocates T T
kegular Army Judge Advocates b 15
Board of Review Judze Advocates S 3
Staff Judze Advocates L .8
Llotals 20 3L

Corments: Judze Advocates paralleled the Generals' comments. One
stated: The averaze officer fears AT 95. Do not lessen its effect.
Another officer, feeling the need of this general Article, gquoted
Jinthirop's Iilitary law and Precedents as follows:

"Action or behavior in an official capacity, which, in
dishonorinz or otherwise diszracing the individual as an
officer, seriously compromises his character and standing
as a gentleman; or action or behavior in an unofficial or
private capacity, 1 which, in dishonoring or disgracing the
individual personally as a gentleman, seriously compromises
his positioh as cn officer and exhlnits ! im as morally un-
worthy to remain a member of the honorable profession of
arms."

4 third pointed out that in actual practice AW 95 is seldom used.

ENLISTED LEN:

Yes 31. No 9.

advisability of making article 95 more specific.

GEULRILS 3

Yes 1. No 50.

Comments: ohould it be modified, limit it to minor offenses triable
only in inferior courts.

The chief reason listed for not modifying AW 9¢ is that in non-static
Army conditions, you cannot anticipate every type of offense which
mizht come up. To do so would reguire a lanual for Courts-lartial
"the size of a travelinz library.! Lt the present time, A 96 acts
as a catecih-all.,

(Sce also answers to “Question VIII-1,)
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JUDGE JLDVOSAT.ES :

Yes o
Combat Judze Advocates R R
Regular Army Judze Advocates 5 15
Board of Reviow Judze Advocates 6] 71
Staff Judze Advocates 2 9
Totals B - JRE '

Comments perclleled those made by the Generals. One writer

stated, "There are advantazes and dlsadvnnta*es. I recognize

the right of the accusecd to know and understand the rules, a vio-
lation of which is an ofienso. To this cxtent, a more specific
article would be advisablce I also recognize, however, that
soldiers will at times be zuilty of conduet which cven the most
fertile mind could not forecast, and there is necessity for a
general article which will punish such offenses. Te have it in
the Federal Statutes relating to offenses comnitted by civilians.
I think we need such a gencral article for the control of military
personnagl.”

On the other hand, one Jdudge advocate would reizite the phrase
"or conduct of = naturc to bring discrcdit upon the nilitary
service." fAnother would clarify the phrasc Yerimes and offonses

not capitale." 4 third would make AW 96 more specific in part, ye
also keep its zeneral coverage. (. fourth would be more definite as
to maximum and minimun punishments. s .

#

(See also answers to Question VIIi-l.)

LWLISTLD LEW3:

he In

Yes 22, o 12.

Comments indicated some fecling that 47 96 should be made morc
specific, and yet should retain its broud catch-all" provisions
too. It was particularly felt by one writer that offensts such as
the wronzful tekinz and possession of Govermment vehicles and other
proparty, the usc of fraudulent passes and furloughs, simple trus-—
passes, assault, fzilure to obey acting non-commissioned officers,
cffenscs by sarrison prisoners. and civilion cmployecs should be
made the subject of specific form spocifications in the Lanual

for Courts-iartizl under LT 96

casce of tricl for non-militery offenscs committod in forciom

countzlus, what substontive low spould govern?

GENERALLS ¢

United Stvates Law 43. Foreizn lLaw 2.
70
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Comments: The 3enerals were overwhelminzly of the view that Jmerican
law should govern. But a2 number qualified their znswers to indicate
that in somc circumstances wherc offenses are azainst local foreigners
it would perhaps be wisc not to extend sentences beyond that called
for by the loeal law. One example given wes statutory rape in the
United Kingdom, in which courts-martial punishment was usually much
more severc thon would have been imposed under local law.

JUDSE LDVOC.TLS:

U.S5. Yorecizn
Combat Judze .dvocatcs 9 2
Regular .omy Judze JAdvocates 1 i
Board of Roview Judge dAdvocatcs ) 0
Staff Judzc wdvocates 32 1
Totals L T

Besides paralleling the Gencrals! vicwpoints, some of the Judge
advocates pointed out the practical difficultics in ascertaining the
foreizn laws, i.e. in Persiz, ete. One writer stated, "I am not pre-
pared to accept the French standard of morality nor that of any

other country just becmuse of the circumstance that our army is
operating in that country." . sccond writer stated that if the
offense were malum per sc, follow the U.S, law, but if malum prohibi-
tum, then follow the forecizn law, . third writer would use foreisn
law "only to the cxtent and in the sense that violation of law of a
host state by forcisgn military porsonnel stationed thercin is a dis=-
credit to the military service of such foreisn state whose troops

are prescnt by invitation or consent in the territory of its ncizhbor.!

ENTISTED LEN:

lteplies of the Enlisted icn indicated a general confusion as to the
mcaning of this question. The majority felt that Umilitary low!
should apply, but were not clcar in their understand of what "military
law" mecant.

WDACH by Nov L6 i
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DeFARTVENT ATVISORY COMMITTERE ON MTLITARY JUSTICH

REGIONAL HEARINGS

SUMEszY COF TESTIMONY




FOREVORD

In addition to a Vashington hearing, the War Department Advisory
Committee on Military Justice held regional hearings in Atlanta,
Baltimore, Chicago, Denver, New York, Philadelphia, iHaleigh, San
Francisco, Seattle, and St. Louis. These regional hearings were
conducted by individual committee members, and were attended by
244 vitnesses, Their 2,519 pages of testimony is summarized here-
in,

The names of the individual witnesses precede the suwmraries of
their testimony, together with brief statements c¢f their back-
ground. The figures in parenthesis rafer to the transcript pages
of the individuzl hearings where their complete testimony may be
found.



PLACE CF
HEARING
Atlanta
Baltimore

Chicago

Denver

New York

Philadelphia
" Ralsigh

San Francisco
Seattle

5b. Louis

REGIONAL BEREARINGS

DATE

10, 11, 12 September 19408
18, 1S September 1946

¢, 10 September 1946

9 September 1046

9, 10, 11 September 1946

2/ September 1946
3, 4, 5 September 1946
13, 16 September 1346
19 September 1946

3, 4 October 1946

CONTUCTED BY

Wiiliam T. Joyner

Judge Morris A. Soper
Floyd E, Thompson

dacob M. Lashly

Walter P. Armstrong
Judge Alexander Holtzoff
Arthur T. Vanderbilt
Frederick E, Crane
Joseph W, Henderson
Judge ilorris A, Soper
Joseph W. Henderson
William T. Joynmer

Judge Alexander Holtzoff

Judge Alexander Heltmoff

Jacob il. Lashly
Walter P. Armstrong
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ATLANTA

ATLANTA HVARING

10,11,12 Sept 46

BOWLEN, Henry L., Atlanta; lawyer; QM Army officer for five years; court-
" martial experience. (p.4)

Uver-all system is.good but can be improved. a. & single trial
should be limitec to charges growing out of one act. bs Charges
“should be signed by lower-ranking officers close to the facts. Too
much pressure results when high-ranking officers sign charge sheets.
¢. High-ranking commanding officers should not punish court members
because of actions taken by their cowrts., d. Appointing authorities
should not be permitted to reprimand court members. e. Accused
should have two peremptory challenges to the prosecution's one, be—
causs the latter has had some voige in picking the court. £. While
I know of no commanding officer's attempt to compel a court to return
a finding of guilty, there have been instances of influence to secure
a severe sentence. Courts should be impressed with their duty to ad-
judge proper sentences rather than leaving the appointing authori ty
the duty te reduce severe' ones. g. Accused should not be presumed to
be guilty until preven innocent, h, General courts should have a
uniform number of members--seven regulars plus one spare. i. The law
member should not vote on the cuestion of guilt or innocence. j. On
evidence acmissibility questions, the court should retire, leaving the
law member to pass on the question without their presence. k. Law
members should be J4G officers, There should be a jurisdictional re-
auirement that theyr be trained lawyers. 1. Defense counsel should
bave rank and experience equal to that of trial Judge ucvocates,

n., “hen the chgllenge of a court member has been denied, that member
chould take a special oath of qualification (form of cath quoted).

n. Accused should receive two copies of his record of trial. o.
Fresent prejudice against ecivilian counsel should be discouraged,

P. ZInlisted men should sit on courts if they are carefully selected.
But they should not try an accused who is superior to them in rank.

LORSEY, Sam, Atlanta lawyer; EM and JAG officer in war. (p.28)
4s an enlisted man, I was dissatisfied by the separation between offi-
cers and enlistec men. During wartime, the division judge advocate
staff had too much to do. While the court-martial system is good,
there were weaknesses., 2. There is a discrepancy between court—
martial treatment of enlisted men and officers. Instead of being dezalt
with more severely, officers are treated more lenientTT. There should
be other officer punishment which would not carry dismissal, i.€.
reduce him in rank, or return him to thes status of an enlistec man,
b. A 104 powers should be incredsed to permit further disciplinary
measures against officers. ¢, Defense counsel should be more quali-
fied. d. More JA officers are required. e, During wartimes es ecially,
enlisted men should Serveon courts. This would be helpful both to
the courts and to morals. f. Present review system is, satisfactory.

1



MOREISON, Frank, Atlanta lawyer; Hif and JAG officer in war. (p.«45)

The system is good., I would prefer to be tried before a court-martial
than before a civilian court.. The public does not fully understand
that courts-martial mercly make recommendations te the appointing
authority.. Yy experience was that the appointing authorities cut
dovm severe sentences. The JAGD should have more representation on
summary and special courts, The American Bar Association is to be
eriticised for not having seen to it that lawyers werc placed where
they could'be of best service in the Army., Law members should be JA
officers, and this should be jurisdictional. Special courts should
also- have law members. Defense counsel should be lawyers. Trials
would be expedited if trained men served in thess various key ca-—
pacities. lany courts imposed maximum sentences, expecting that
the reviewing ‘autherities would cut them dovm. Enlisted men should
not ‘serve on courts., This would disrupt the system, and would hurt
morale and discipline.

! =1

GREGORY, Clacburne, B and JA officer experience. (p.55)

The system is generally good. Fbvever, defense counsel should be
strengthened. Thess men should either be lawyers or irained JA
officers. ' Therz should not be the present disparity cf sentences
between officers and enlistec men. It is probably due te the re-
luctance of courts to dismiss officers., I would recommend that
provision be mads to recduce oflicers in-rank, and thersafter to per-
mit them to rehabilitate themselwss, Command control over courts

~. should be reduced. Courts should exercise their oim discrction in
cetormining proper sentences. Spocial court trial record-digests
should be more complcte. In the Pacific, records went to the con—
firming authority before they were sent to the Theater Judge Advocate
office,

FEIJJ& lrs., Susie 8., Atlanta, mother of -son who want AWOL "hll’ return—
ing from hOSpltdl to the front lines because he "couldn't taks it any

longer,m (p.50)

My, son's AVCL was for 5 weeks, He was sentencedto 20 years; served
14 months and 21 days; is now out of the Army. Some men were son—
tenced scverely, OCthers resceived light sentencas, " Vhy this dispar-
ity? Durinz my son's first four months in prisen, he did not get
enough to eat to sustain him in the extensive physical program
given prisoncre, He had to be Sﬂnp to, the hospital, wherc he spent
twvo months and was given 3000 units - of blood plasma, After releasc
from the hospital, hc spent the balance of his time on permanent
light duty. But thoy nearly killad him during thesc first four

* - months,:
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CO:LEY, James H.,, CCC officer and Army war officer; court—mertial experi-
erica. (pedE)

Cfficers had inadsquate court-martial training, Court membsrs should
bs bottor.trained. Certain prejudices developad among court members,
to causc problems,. Therz would b2 about three mombers whe would
carry on, anc thesa would bc among the worst available. Justice
from tho Army could not be assurcd. Itis doubtful whather onlisted
men should sit on courts, becausc this would meraly mecan adding more
untrained men to their porsonnel. Courts should not attempt to im—
posc maximum sentancss, Should enlisted men scrve on courts, it is
belioved that sentonces would be more savere, particularly whers the
of fanders had left greater burdens on the other enlisted men. The
JLGD should be expanded, even in peacctime, to have lawyers to act
as trial judze advocates, defense counsel and law memberse

TUTTLE, Elbort P., Atlanta lawyer; coloncl during war; field artillery
comuander; views problems from command angle.. Was an onlisted man
during first war. (p.73)

¥ litary justice necessarily must be related to the general military
system. The Army's main wartime function is to carry on the combat.
Trained lavysrs should sit as law members on every genoral court,

If available, trained lawyers shculd be usad as trial judge advocates
and las; mombers. This should not be jurisdictional because some—
timos such men ars unavailabla, More trained lawyers should work

as Army legal speocisalistse

In my three battalions, not a single enlistec man vas scnt before
a genoral court.

Courts should fix the scntence thoy deem to be proper, rathor than
imposing too saoverc sentences and awaiting their rcduction by the

reviowing authoritizs, FPropor scentencos would gngander mors con—

fidence in the system.

AW 104 powers ara good, but should be changed to incrcasc the rank
of officers who may be punished thercunder, and should have sub-
stantially increascd powors of punishments Revicw thercof by

higher authority is unncccossary.

Enlistod men sitting on courts would not improve thosc courts,
and is not favored, Enlistced mon with qualifications can bocome
officers.

No command influcncc should be oxereiscd on courts, although I
am not preparsd to say that commanding officors should be denicd
the right to reprimand their courts,



ATLANTA

PATTERSON, Harold P., Atlanta lawyer; JAG officer during war. (p.88&)

AW 104 disciplinary powers should be axtended to cever higher-ranking
officers, including colonels, with such discipline to be imposcd by
Brigadier Generals or higher. AV 104 should alsc permit onlisted men to
pay forfeitures, after approval by a higher officer, i.e. to the ox-
tent of summary court forfciturcs,

Officers excrcising genceral court jurisdiction should confer with
their staff judee advocates on all cases. , Defensc counsel should be
strengthened, They should be lawyers or JAG officers, But although
defensc was frequently weak, I doubt if any innoccnt men werc convic—
ted., Therc should be a jurisdictional requiremcnt that law members
be JAGs on general courts, The JAGD should be expanded.

Enlisted.men should be put on courts, but should not come from the
accused's own organigation, They should be used to the oxtent of one-
third of 2 court's membership at the requcst .of an accused.

The JAG law member should have the right to summarize a case at the

end of a trial, but should not voite on either the findings or the
sentence, He should pass on cvidence admissibility out of the

presence of the other court members, The JAGD should nmot bLe the sole
reviewing authority, but should have the right to further roduce a
sentence upon review, after review by the appointing authority. To
prevent appeals from being perfunctory, dcfense should have the affirma-
tive right to appeal. It should be made plain, and clearly posted,

that military court sessions arce open to the public,

GEFFEN, Iouis, Atlanta lawyer; JA officor during war. (p.108)

Courts—-martial cascs were handlcdtco speedily becausc of competition
betwcen some posts, This froguently hurt the aceused, Better guali-
ty trial judgc advocatos and dz2fense counscl should be obtained. I
have navar seen a JAC defenso counscl, Investicating officars should
bz better qualified, and investigations should be morc adequatc.
Qualifiec cnlisted men investigators would be advantageouss. Disparity
batireen sontences should be viped oub. That impaired moralce This
might be done by cducation and better personnel on the courts, High
commanders should follow the advice of their staff judgz advocates,
Enlisted mon should scerve on courts if they arc properly sclected.

GCZL, Claudc, Atlanta lawyor; Intclligence Corps major during war; som¢ court-
martial oxpericnec. (p.120)

Dofonse counscl should be better qualificd, Thoy should be JA lawyors

from the Theoater judgc advocate staff on dotached service ramoved from

imnediate command control. Thoy should have morc time to preparc their
defensa. ' :
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ATTAGTE

Sentences vere too severa, Rape punishment should be vithin the
court's digerction., Courts should merely determine the question of
guilt, leaving sentonces to a scparate special court of experis.
This could consist of onc JA officer, a sccond officer with command
oxperionce, and a third officcr from a hecadquarters staff,

3 .
Enlisted mon should serve on courts if the courts did not detormine
sentonces. Otheriiss, it would be to an accused's disadvantage to
have cnlisted men thercon,

* KEN, B F., Jr.; an cuditor; EM and &ir Corps officer during war; court—
martial cxporicnce. (p.131) '

ofensc counscl should be strengthencd, and should be aveilable dur-
ng investigation, The trial judge advocate should have no voice in
alscting defonse counscl, and should be removed from local command
jurisdiction, Command influence over courts, particularly re sen—
tenee severity, should be torminated. Courts should determine fair
rathor than maximum senbeness, OCourt presidents should not be so-
lceted by virtue of senicrity onlye. Rather, their gualifications
should be determined, Accuscd should have a specific right to
appeal, with oral argument or by brisf.. This tight should be
speeified in the Manual for Courts-iartial, The extension of AV 104
powers should be studied. It should be provided that an accused's
protrial statcments could not be used against him during trial.

{25
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HALS, Joscph F., léwycr; Army officer with court-martial cxperience.
(p+145)

T fnow of no innocent men who were convictod by courts-martial, al-
v though some guilty men went froo for technical roasons., Too ofton,
over-all discipline is an influcncing factor in courts-martial.
I would substitute inexperienced courts and counscl with circuit
courts-martial tcams which would rotate. Bach would have an adminis-
trative officsr who would act as cbserver and would report 4o the
senior commandsr. It would also be an advantage for this man to-be
a psychologist or criminologist—i,z. a travcling expsrt, The dis-
adventzge of a travsling court would be that it would causg some de-
lay, but the advantage of justico and scntence uni formi ty would out-
weigh this disadvantage.

CRISPI, Joscph S., Atlanta lawyer; EM and noncem during war; worked in
JA soction, {p.159)

Investigating officers should be sclectaed more carcfully.' They did
not act impartially. Punishmont was soverz, and was dictated by
higher commande. Command influcnce was impropere. Dofcénse counsel
seldom were lavyoers, although lawyers werc available, and-could have
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been sccurcd from the ranks. In my cutfit, it was the practice tc con—
sicder absecnce of over 30 days to beg d shrtlon. 30 an absentoe of 28
days would get 3 months for AWOL, but an absentze for morc than 30 days
might (and did in one instance) raccive 20 yecars, The closer the court
was to the appointing authority, the morc severc its sentence. Officers
were scldom punished. Generally, JAG officcrs were goods But trial
judzo advocates, defonsc counscl and courts members wore indxpericnced.
Lvailable lawysrs sheuld have been utilized., The JAG should be cx-
panded. Somctimes punishmonts other than confinement wera so carricd
out as to bz injurious to morale. Enlisted mon should be better ad-
vised of their rights. AY 121 was never read to them,

COIDSTEIN, Flliot, Atlanta lawycr; FA officer in war, with court=martial
cxperizncc. (p.181)

Officer punishment was inadequate, principally.dusz to the inflexi-
bllltJ of AW ¢35, with substitution of lesssr AW 96 offenses therefor.
G5 should be amended, to permit punishment as a court-martial may
' d1r=ct, or reduction in rank., There was improper command control.
Special courts should be appeintad’ by battalion officers, with member-
ship from outside c¢f command, Courts should detormine fair sentences
on their own volition. Appeinting authoritiss should net be the ro-
viewing authoritics. =HRather, the latter function should be placced one
echelon higher in the chain of command. Nonmilitary offensas should be
tried by civilian authority or speecial ‘military courts—Dby civilian
courts in the U.S. and by the special military courts whon oversesas.
Staff judge advocates shcu1d be removed from the direct chain of command,
and should be placed on the Corps special steff rather than at the
Dl\ sional level, The present Corps JA should bz movod %0 army, “the
Army to CGroup, cte,

HEIIRICKS, Waltor C., Jr., Atlanta lawyor; infantry officer during war ith
court-martial cxporicnco including being a dcfense counsel in the Yame-
shita casa. (p.190C)

The systom is generally goed, FEnlisted men and warrant officers should
scrve on courts, and should also be permittod to act as investigating
officers. llarrant officers shculd be able to act as trlal Judge advo-
catas anc dofonss counsel, Theo prosccution and the defénse should be
logally trainced. Sometimes, appointing authcritics have toe much
cormand influcnce over their courts, with rasultant bad effect.
Commancing officers can almest always influcnce courts if they desire,
bty promotions, assignmonts and cfiiciency ratings,

The JAGD chould have morc authority, and should cxercisc more super-
vision ovor trizls. Th: Departmont should be cxpanded and strensthoned.

Raviow should be had of cases vhercin the dishonorable discharg:c has becn
suspcndeds FRoviewing authorities and the JAGD should have power to re-
duce scontences, This would 2id in obtaining uniformity.

6
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AW 104 power should be enlarged over officers, to include punish-
ment for full coloncls, and to increase maximum punishments, i.e.
would acdd fincs payable ever sevoral months, But company cormanders
should not be permittsd to fine enlistec men.

”VSINCER Harvey H., Federal attorncy in Georgia; no military cxpericnce,
but handlcd habocas corpus casas for U.S. (p.203)

Courts-martial rocords sheuld be more carcfully preparcd, and should
bec cleercr. Trial judge advocates, dcofonsc counscl and lew membors
sheuld bs mors compobent. The qualifications and oxpericncc of cach
of thoss officers should appear clearly on the court record. This
is important whon such casos:arc boing oxaminad by civilian courts

on heboas corpus prococdings. Thoy should be lavyers with trisl ox—-
poricnee. Tho racords should also clearly show whon counscl are
changad during trial, with oxplanation of thz reasons.

IINDSEY, C.H., 21 ycars old; Army oxperionce as Z and noncommissioned
officer. (p.210)

Protriel stockade confinemznt often ran from 30 to 90 days, with 30
days being the average. That was improper. (Noto that they were
not given hazardous cutics.) Trial delays werc due to insufficient
numbers cof investigating officers and courts. Invostigations wore
usually inadequetes.and ofton too 'scant. Defonsc counsel should be
morce competent and mora aggressive. Enlistod mén should serve on
courts if accuscd desircs, up to a cortain percentage of the zmcmbor-
ship. Priscners worc morz intorcsted in the quality of defconsc
counszl than in anything clss.
SMITH, Eugene F,, Regular Lrmy JA officor,prcsoht throughout the entire
hearing, (p.232)

Compulsory attendance of lay witnesses before investigating cofficers
should be provided. The AlWs are already sufiiciently clear re what
civilians are subject to court-martial jurisciction. Commanding
officers should not be deprived of the right to reprimand a court or
disagree vith acquittazls, The 'dancers of abuse are more than bal-
anced by the necessity of occasionally instructing courts, I have
never observed undne influence,

Courts—martial must be primarily considerecd as a part of the military
disciplinary Pste--, particularly in time of war. The statute of
limitation for 470L (2 years) in time of war should be removed., If
this were to be cone,; 2 number of current desertion cases would have
been triecd as £0Ls; During wartime, there wes too little military
Justice instruction for officers. There was.also a tendency to limit
the number cf JA officers both in war and peacetime.  During the war,
military jnstice administration was relegated te too litile impor-
tance, and was more of a rear echelon job, General courts should be

I'?
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accompanied by better instructicn pamphlets. AW 121 should be read
to the men.

AV 104 might be extended to field grade officers. Pay forfeiture
thereunder might be &pplied in peace as vell as in wartime. &ll
of ficers exercising general court-martial jurisdiction should have
AW 104 power over officers.

Officer punishments might. b€ broadened,; although I would not have

a systen of demotion to the ranks. A dismissed officer is still

subject to the draft, Tashington authorities have been too lenient
' to officers. OCfficer cases might be taken from the jurisdiction of
*  the Secretary of Var and the President, and left to the Army except

where death sentences are involved. -

Defernise counsel should perhaps be available to an accused at his in-
vestigation., FEither the AWs or the lanual for Courts-Martial should
provide that no statement mads by accused at his pretrial investiga-
tion be introduced against him at time of trial. There should be a
means to take depositions before a case is referred to trial. 4s it
is now, witnesses have too much opportunity to scatter,

Law members, defense counsel and trial judge advocates should.be
legally trained 'on general courts only. Special courts are in-
sufficiently serious. It should be mandatory that the gist of the
charged offense be read to the court in each trial, so that the court
members tould know the necessary proof which was required,

In trials of more than one accused, .each should have a peremptory
challenge. No clsmency evidence should be introduced until after the
determinatien of an accused's guilt has been made., Counsel arguments
in general court cases should be recorded, 4n accused should be tri-
able for twec or more nonrelated cifenses at the same time. To protect
against sentence disparity, a permansnt JAGD clemency board should sit
at all times., This board should be independsnt of the present system
of review. It is not feasible to limit courts to seven members, or to
provide for uniform courts. It would be unwise to deprive the law
member c¢f his vote, A special oath for a challenged courtumember is
not favored. Present provisions for open—court trials are adequates
Neither investigations nor trials should be put in a straight-jacket
in so far as time of trial is concerned.

Rotating anc traveling courts might be good in theory, but would be
impracticable,

There is no reason to ‘change the present prescribed penalty for rape.
1313 tary courts should not be confined to the trizl of military
offenses.. This would be particularly insppropriate during time of
war, -1If personnel .were available, a staff judge advocate at regi-
mental level would be desirable in wartime., However, all major

ﬂ
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posts (i.e. with 3000 or more troops) should have JA officers,
Luring the last war, two few men were commissioned as Ji officers,
and theose commissions which were issued were too low, No JA offi-
cer should be less than a captain.






BALTILIORE

BALTINOLE HEARING

10, 1¢ Sept 46_

18 Sept 46: |

ROSENRLATT, Joseph K., Jr.; Engineering officer during war with court-
martial experience., (p.2)

The court-martial system was generally fair, but there was need for
‘more equality of punishment. The average enlisted man lackecd knowl-
" edge of the system, as well as his rights. There was inexperience on

the part of court personnel, such as trial judge advocates, defense

counsel, etc, ' . ' &3

LILLER, Hdward Ty Infantr& officer with court-martial experience. (From
letter written to committes). (p.5)

There was too much influence and interference: from comménd, Court
members should come from outside commandss~ Great sentence disparity
was evident. The remedy would be to use a trained JA officer on
general and special courts as a "judge." ILikewise, each unit of

. sufficient size should have assigned.te it a trained defense counsel,
with his primary duty to defend cases, Courts shonld be able to con-
gider accused's past record of all convictions after -the finding of
guilt but belore *thz sentence,

YOUNG, Thomas G., Jr., Baltimore lawyer; IG officer during war. (p.9)

Thile the system is good, difficulties arcse in its administration.
There was unfortunate command domination. While commanding officers
nee¢ & certain latitude, and while acdministration of military justice
must necessarily be more arbitrary and harsh than civilian justice,
yet military justice must be tempersd with sufficient abstract justice
so as not to offend reasonable men, Otherwise, it will be necessary
to curb command influence altogether, This in turn would require a
separate judicial department, which would prove unworkable (Russia

had to discard such a2 system). .

MAHER, Dr, Thomas*F., Registrar Georgetown University; Officer instructor
during war, with court-martial experience. (p.13)

Defense counsel as well as court members were inadequate, The Army
should have taken advantage of its wealth of lawyers in the service.
Enlisted men should not be used on courts. Defense counsel need more
time to prepare their cases, and should be available to accused prior
to the pretrial investigation. Too many "hang themselves" before
trial, There was certain unfortunate domineering of courts.
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A sebarate legal corps of available lawyers should be set up, with
full-time duties.

ESPEY, H. Clay, ‘:ashington attorney; fir Corps officer with court-martial
experience. (p.27)

Army attitude: "ie don't need lawyers, Lamwyers are a dime a dozen,"
"hile the court-martial system is basically scund, there were imper—
fections, Pressures were brouzht to bear on defense counsel. Speed
of trial impeded careful defenses, -Therewas inherent command domina-
tion., . !

There was frequent impression that an accused was not brought to trial
unless he was guilty. Discipline seemed a more important considera-
tion than justice. There were "skin letters,"

The handling of courts-martial trials as well as reviews should be
independent of command, Law members should report direet to the JAGD
or scme other indepencent authority. Competent defense counssl

- should be a "must," "y

Residual authority should reside in the War Department to correct in-
¢ justices—this is.to-he higher even than present reviewing authorities.

VIENER, Frederick DBernays, laviyer; JA officer during war. (p.44)

Kany civilian safeguards must be subordinated in the Army, because an
brmy's first duty is to win wars. There cannot be a separation of
- powers such as we know in civilian life, le cannot indulge in the
view that all men are created equal. .A distinection between disci-
pline and justice should not ‘be made. Rather, there are two problemss:
. the ascertainment of a man's guilt or innocence, and the object and
quantun of his punishment,
I have not seen improper command domination. "Skin letters" are
usually yritten by staff judge acdvocates, This is the only means a
general has to criticise inadsquate findings ancd sentences, Thess
letters did not go into ¢fficers' 201 files, Since they cannct send
a case back for reconsideration, such communications with courts were
proper, .
The Army should have utilizad lawyers more:fully. Fzilurc to do so
accounted for poor defensc counsel, trizl judge,advocates and law
members, All Army.branches obtained good lawyers except the JAGD,
The JAGD should have been able to get more guality from the 25,000
officer zpplications from lawyers, Other departmants got "eracker-
Jack" lawyers, not.merely inexperienced Law Review men. The JAGD
ssemed reluctant to commission men, and often made their decisions
on the basis of a picture of the applicant., The JAGD scemed reo-
luctant to expand, was adverse to using the small-town iawyer or
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government attorneys, The JACL selection committes did not consist
of powerful citizense The only vay to get good men is te have good
men ¢o the picking. %

The greatest wsakness of the system was the unfair diserimination be-
tween cofficers' and enlisted men's punishments for the same offenses.
The Yhite louse must be particularly blamed for leniency to ofiicers,
rather than the Armyv. The Thite House constantly rscduced officer
sentences.

' . To improve the system's administration, we must give peacetime educa-
tion in militery justiee, ineluding refresher courses, Permanent
courts such ag the Confederate Army should be had in combat. - These
should be appointed outside the chain of comeand, but the local
commanding officer should retain his right to pass on and approve and
reduce sentences. The permanent courts sho'1d be drawn from panels of
gualified officers. The best material might come from wounded officers
who understood combat conditions and had legdl or court-martial train-
ing and experience. On the other hand, beware of Mbroken-dotm" old

- lavryers, Ve should have more lawyers to act as law members, and possi-
bly as defense counsel., This might be made a2 mandatory requirement,
Law membars should not necessarily act only as judzes. They should .
git with the court members. But the J& should not be divorced from
command.

Commanders should retain their right to decide vho is to be tried,

and to modify, suspend, ramit, etc. sentences. It then becomes un-
important vwhether or not the actual court is appointed by him. But
the entire court set-up should not be removed from the commanding
officer, IEnlisted men snould not sit on courts. They would not im-
prove the courts' quality, and they would be subject to domination,
‘Defense counsel should not be given accused pricr to trial. Prelimin-
ary investigations should not be jurisdictional. They are now too
technical, anc¢ too much of an iron-clad requirement.

ayer

I 3
AW 90 should be amendec

PURNELL, William C., Baltimore lawyer; infantry officer during war vith
court~martial experisnce. (p.76)

¥nile the military justice systam was sounc, there were shortcomings
in its administration. While the svstem must not be entirely di-
vorced- from command because discinline is so necessary to the winning
of tattles, tharewas some unfortunate command influence. I was per—
sonally reprimanded by commancing generals of the kighest authority
on several occasions. Vhile commanders' powsrs should ramsin over
offgnses of 2 disciplinary nature, civil-type offenses (including
military crimes involving extreme penalties) should be 1sft to courts
of a permanent nature vwhich operate out of a differcnt chain of
command, vith ths chiel intent to get moras experienced court per—
sonnel rather than to deprive the comuander of his appeintive powers.

12
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The wide disparity of punishment dicé much to destroy respect for
military justice. It resulted from several.causes——the frequent turn-
over of court personnel and lack of preparation of those charged vith
court-martial duties, There vras a general practice to impose maximum
_ sentences, In my division, there vams a lack of qualified legal

¥ material among officers. I do not know what the situation may have
been in th2 enlisted man's ranks.

To rzmedy the administrative problems: lequire compulsory military-
justice training for officers more than is done at present, Study
the proposal to scparate the hanéling of disciplinary offenses of a
more serious nature such as ecur civil law’'crimes, meking the latter
triable by 2 permanent or semi=-permanent- independent court of trained
personnel, '

WITTE, William J.,; letter frem a wertime chiefi.of staff to above witness;
not.a lawyer; little court-martial experience, (p.96)

“While the pres:nt system is basically sounc, danger exists because of
the possibility of the appointing autherity's autecratic influence over
his courts. Maximum punishments were too often given to fulfill
wishes of commanding officers, Court persomnzl should possibly be
appointed from.officers nct under the direct Jjurisdiction and command
of the immediate commander. The immediate commandsr would be re-
sponsible only for the reference of a cases to trial,

ALL¥N, Franklin G., Baltimorz attorney; i and G-1 officer during war, with
vslight experience with courts-martial. (p.58) .

I was in the Army departmont responsible for obtaining personnel for
the courts. It was difficult to hold trials promptly, and to provide
the best quelified officers. Prolonged combat conditions intericre.
Faw compatent personnel could be spar=d because of their necessity
elsewhers or because of travel problems, Generally, accused accepted
he appointed defense counsel. It was cifficult to get the bost
gqualified defsnse counscl.

There should be 2 circuit-riding court to visit divisions and try its
pending cases, The trial judge advocate should be the local commander's
representative, with prosecution work his primary duty. I saw no in-
stances of command infliuonce or domination, and I have never felt that
courts felt bound to convict and te impose unduly severe sentences,

MILES, Clarence [., Baltimore attorncy; JA officer during war, (Letter)
(p.105)

There should be standing courts with specially permenent trained
personnel. They should bg attachzsd to each Army in the field. This
should apply to both general and speeial courts. This would result in
uniformity of intsrpretation of the AWs, and also in the sentences im-
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posed. It would eliinate command influence and the presaznt practice
of appeinting officers wio can best be spared,

PRESSHAN, Hyman 4., 2003 Bryant Ave., Baltimore; attornav- B and non—

I
 (h

commissioned officer during war. (p.108)

The Army ¢id not adequatelv utilize its lawyers in legal duties
(contrast the doctors, dentists, ete.). There was too much politics
in the JAGD, Influence was necessary to get into the JA school.

The key court positions should have been fllled by trained lawyers
instead of unguelified laymen.

The Manual for Courts~ilartial was excellent, but difficult reading
for a layman and seldom read, IMoreover, it was not generally dis—
tributed and was hard to obtain. Tco many of the key court personnel
wers 1nuerested ﬁnly in going through the formalltles, convicting,

- and giving maximum punlsﬁments.

The present AWs are not very unfair to enlisted men, and cften gave
them a better breal: than officers. PBut many mén are not aware of
their A7 rights. The JAGD should be expanded, Everyone connected
with military justice should be a JA. There Wwas too much command
influence, This would te sliminated bj having a JAGD separate from
the Army. It should appoint courts and constitute the personnel
‘thereof,  as well as d¢ the reviewing, Enlisted men should be allowed
to go into the JAGD. The JAGD should have first priority cver lawyers
in the Army. JACD perscnnsl should take a three-month court-martial
procedural course, and then have preliminary training as apprentices.
JACD personnsl should answer only to the: JAGD. It should be an AW
offense for anybody to attempt to Lnfluance courts or interfere with
military justice administration.

CASTLEMAN, Bly, 3711 Forest Park Avs., Baltlmore' attorney; EM Army corres—

JES

ponce: t during war. (p.125)

Courts—martial injustices chiefly resultsd from inadequate court
personnel, The public should be permitted to attend courts-martial
trials,” Although this is already psrmitted, public attendance is
seldom. To eliminate command influsnce, the J.CD should be "ssparate
with personnel ccqqlstlﬂg of trained lawyers responsible to Washington
ocnly,

TEH, Thelma V,, Fatapsce fd., N. Linthicum, Md.; stenographer; WAC with

overseas experience during war. (p.133)

There.should be an independent JAGD with mers thoroughly trained
personnel, It would be preferable to have the courts travel on cir-—
cuit, in crder that they would be ssparate from command. The
average enlisted man feels that he has little chance Lefore 2 court—
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martial, particulérly the inferior courts. Thére is a need for mak-
ing specialists of legal clerks anc typists.

GUTMAN, Arthur J., Alhambra Apts., Baltimore 17; insurance broker; EM and
non-commissioned officer during war; LLB degree; applied for a JA
commission, but withdrew it when about to be returned from from over-

‘‘geas via rotation. (p.l141)

In a hastily mobilized Awvmy, you ars bound te have inadequacy at the
top. The Lanual for Courts Jartlal is excellent, but it does have

bad features. Reviewing authorities and appointlng authorities sheould
not be the same. Dﬂspltu provisions for egqual punishment, officers

get light AW 104 discipline for the same c¢ffense an enllstec man would
be given six months by a qPFCldl court. Inferior courts should try
ofiicers, and be abla to impose substantial leoss of pay and privileges,
There is a reluctance to senu cfficers to general courts, because of
the requjrements for dismissal, It is necessary that there be an
intermediate punishment not calling for dismissal.

It would bz ’'dangercuys to remove the JAGD from command., Discipline
would suffsr, - Investigating officers should be trained. The strong-
est men should be sclected as defense counsel and not as trial judge
advocates. Defensz counsel, preferably lawyers, should be appointed
by the JAGD in Washington, There was too much command 1n11uence,
with result unduly severe sentences.

There should be a precedure whereb+ enlisted men could bring cfficers!
offenses to light before the proper authorities without "sticking his
neck ocut." Some officers got away with too much.

CONWAY, Howard H., First Naticnal Pank Bldg., Baltimoraj lawyer; EM and JAGD
officer during war. (p.l54)

I usec¢ no influsnce to get into the JAG School. "I simply applied and
was accepted," The lawyers at the scheool were fine and outstanding.
Before graduation, we were interviewed in order that cur assignments
mirsht be determined, HMeost of us successfully sought assignments near
our homes (this was bad). The. school. was well organized, was com—
pletely staffed, anc was difficult, The JAGD expanded from 122 to
220C officers, about onc<half of whom came from the enlisted ranks

and went through the school, The imen who administered military jus—
tice in the field wers largely with eivilian backgro-nds, They must
bear the brunt of criticism, if any.

Military justice should not be separated from command, bscause disci-
pline is paramount in the Army. I do not believe in traveling courts.
Rather, I would improve the prasent courts. Finally approved sen—
tences were comparabls to civilian punishments, with rchabilitation
often being used, and the offender sent back to duty in six or nine
months. I never encountered command influonce or skin letters. While I
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do not approve of the latter, the practice is comparable to a trial
judge's criticism of a jury vhich displeasss him. As a staff judge
advocate who picka2d court personnsl, I made sure that dsfense counsel,
trial judge advocate and law member word all competent attorneys,.

The courts consistec of no m:mbers less than the grade of major.

There was no shortage of men available for court duty. The command-—
ing general invariably approved thess courts. I have never seen an
innocent man convictec. e never tried men unless their guilt was un-—
quesstioned, By court-martial instruction which we gave personnel,

we were able to have trained men available for investigations,
Further, we made an almost verbatim transcript of the pretrial in-
vestigation hearings. Ve had sufficient elerical help.

There should be an in-between punishment for officers——something be-
twreen AW 1C4 and gencral courts, There is such in-between punishment
for enlisted men. The diserimination is unfair, We attempted to
counter this by bearing dowvm as strictly as possible against officers.
Special eourts could be improved by cbtaining better-trained person-
nel, The military justice techiical manual (T 27-255) was excellent,
but never reached us until after the war was over:s I do not know
whether special court records shovld be taken down verbatim, FPossi-
bly, requiring that the accused should initial his record would be

an aide. General and special courts shouldl not be combined, The
Army's facilities for detecting crime should be improved, The C.I.L.

was not great, * AW 92 should be more flexible.

PRICE, Hosgca, dJr., $19+N. ashington 3t., Baltimore; unemploved steel
Forker- Eil during'wzr who was tried by courts-martial five times.
P 182 g *

This witness testificd at length about the five times nhs was court—
mertialed for variocus offenses. While he thought the system might
be improved, he had no suggestions as to how this might be done,

DIETRICH, Clayton 'A,, law school student; Air Corps officer with court—
martial experience. (p.192) :

‘A1l officérs belew t he rank of general should be subject to special
court jurisdiction, trial to be by senicr officers. MNo UP officers,
guard or prigon officers should be eligible to sit on courts-martial.
There should bearcgulstionto provide that charge sheets upon which no
action is taken be fervarded to the officer exercising peneral court
jurisdiction. Thers should be dofinitec summary court pfocedure ( sug—
gested outline at pp 169-203), A form sheet should be available for
investigatin officers like AGO Form 116 for general courts, The
ienval for Courts-liartial sheuld be more detailed re case and text
authority. Alsc, the Dig Op JAG 1940 should be available at all head-
quarters, as well as other authoritive_researéh material.
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1 Sept 46:

SKEEN, John H., Baltimore lawyer; officcr during war with court-martial
“cxperience. (p.208)

There was command contrcl. There was a general fzcling that a man

sent for trial before a general court must.be guilty. There was a
tendency to impose maximum sentenccs, and also a tendency not to give
too much thought to the extent of sentences because it was anticipated
they would be cut down anyway. In my. command, cach gencral court

(and somctimes specials) was oriented befors it sat as z court. While
there may have been no intent upon the part of the orientating staff
judge advocate to influsnce the cdurt, this may have besn an unfortu-
nate result. Froper crientation of courts is desirabls, but must be
done conscientiously and sincercly, iaximum sentences were unfortunate.
There is no need for skin letters. A commanding officer can always
substitute a court of which he disapprovcs with another newly appointed
court.s It scemaed to me that court dscisions with which I was acquain~
ted were proper. It would not be feasible to divorce the courts-mertial
from command, The prescnt system weould be adequate if personnel were
trained, While an independent JAGD might be mors efficient, I believe
that commanding generzls should have thc responsibility of dispensing
Jjustice, :

SHER¥AN, Abe, Baltimore: Ei during war. (p.227)

.Defensc counsel were inadequate. When an accusced got a good defense
counsel,. his, chances werc good. But good defems: counsel were trans-
ferred oute. This witness complainec at length about personal favor-
itism to officsrs such as liquor rations, etc.

BAXTER, Williem, Baltimore lawyerj Infantry and Ceneral Staff Board officer
with courts—martial experiance. (Pq236) '

Thile the system and its administretive procedurcs arc basically sound,
military justice suffercd from inexperienced personnel, .The Army is
prejudiced against lawyers, fealing that in general they are tricicsters
not to be trusted too much; that they 'are not too interssted in abstract
Justice, and that t hey are a nuisance, However, this feeling did not
seem to influence anyone conducting & court-martial, and was not

shared by JA officers who attempted to co their best. The Army, par-
ticularly in peacetims, should give more military justicc oducation.
Vihile the lahual for Courts-Martiel is excellent, it is too technical
for the layman. It should be supplemented by a practical book,

A trained lawyer should be availablc for gensral courts, perhaps a
JA officer. The JAGD should be expanded so that JAs would be avail-
able., However, courts should not be separated from eommancd or traval
in cipcuits, A commanding officer who cannot administer military
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justice properly should be removed from his command, - Military jus—
ticc is a command function. The accused roceive ample protection
today. I never experienced command domination re an accuszd's
‘guilt, But it also truc anc propcr that court members have in mind
their commandsr's policy re szntences, Courts-martial are instru-
ments of justice and should not be stigamtized as administrative
tribunzls, ' »

KATZENSTEIN, Alvin, 2203 Linden Ave., Baltimore; lawyer in exprcss business;
EM and QUM officer during war with court-martial expurlenbe. (pe253)
This witnese introduccd a copy of a skin lztter inwhich a cOmmanding
offic*r wrote his court members after their acquittal of an accusad,

nd stated in part: "Had fthe acquitt g;7'b en warranted by the facts
and the applicable law, I would have cdismisscd the charge without re-
ferring it to you for trial in the first instances; ther:fore, I sim-
ply ccnnot Iathcm vour reasoning othsr than cuvclude that you were
cilther activated by some fzoet not disclosed in the rgcord cf trial,
¢lse arbitrarily refused to perform your duty."

-

Dy exparicnce was chisfly with special courts.,” These havc a closer
relation to HM morale than general courts, As to special-courts,

I recom-end: Charges shouid be praferrsd’ and investigation made by
ong competently “trained lawyer. Hach special court should have a
law member, Creater care should be taksn in tho sclection of adequate
defense counsel, The rc‘1*r1ng authority should be separate from the
gppointing authority
“Cireuit courts are not the answer. OCourts-maertial duties should be
primary cutics. AW 24 and AW 104 should be included in the list of
AWs which must be read te enlistec men, MNore attention should be
exercised in the szlection of summary court officers.

HOWARL, Joscoh He., 301 Colonial Court, Towsonj lawyer; JA officcer during
war, (p.262)

The primary purpose of courts—martial is to maintain discipline.
Vhile the prosent systom is adoquate and sound, the personncl who
acminister it should be bettzr tr" ined, The weakest link of the sys—
tem is in the inforior courts, partiecularly thc summary courts. Thase
ghould bec abolishcd, and A" 104 powers oxpanded to include pay for-
feitura anc confine m:nt for minor offensss, Special courts should
have a qualifisd efficor, prefsrably a JA, to sit 4s combinsd presi-
cent-law member,

¥hile courts should not bz separatcd from command, command domination
should be eliminatad by having trained JA officers act as law members
and defensz counsel, The low member's authority should be final—
corparabla to that of a judzse Thes JAGD neads to be expanded, made
more indopondent, and given incrousac authoritye. "Sldn lettors" are
usuvally conatructch and arc deserved, and arc not reprimancs,
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McKENLRICK, Charles Iamer, Vood Brook, Baltimorz; lawyer; Infantry and IG
officer cGuring war with court-mertial exparicncs. (p.273)

Yilitary justice is fundamentally sound, bottomed in common law prin-
“cinles of justice. Inadequacies resulted from a shortage of personnsl
and the human equation. ZAffcetive justice must be prompt, but this was
difficult during wartime conditions. AW 1C4 company punishmunts were
inadequate during combat, because restriction was meaningless. There
was no AV 104 power of forfeiture, Summary courts were insuf4 ciently
effectives A 104 power should 1ncludu forfeiture up to 2 onc—week
period, with appeal to the next higher commander. Summary courts should
have pover to include forfeitures up to thres months. Competent men
should be used where suech power is to be exercised,

Iisaster would rssult if courts-martial were to be divorced frem com—
mand. While lstters of reprimand ars improper, a commanding officcr
should be able to advise his courts re his sentence policy for particu-
lar offcnses. My oxporience was that such guiding had little effect.

I have szen regimental commenders csneurc inferior courts, This was
very wro

COLCili, Co Warren, Baltimore lawycr; JA cxperionce during war. (p.282)

Military Justice administration as dofined for the Manual for Courts—

Martial is good. The AV 70 investi ‘ating officer should be @ person

with sufficicent.rank and background to do-hiis job competently. Present—

1y, he is usually an overworked junior officer. Tco often the zccused

at  his protrisl 1nvect1*atton nult,er s2es nor ig confronted by the
3sses, despite AW 70 provisions. He shoulc have the benz=fit of

counsel at the pretrizl beurlng. '

While command influence generally ic not good, it will be difficult to
climinate its indirzet effect on courts without ssparating them from
the direct influcnce of thec appointing authority. Thore should be a
standing or circuit court te take care of disciplinery breaches., Hach
division eI"ould have its ovn gualified and permanent investigating
officers, defansa counsel, trial judsge advocates, ete, The next higher
command cchelon should appoint tha courts to try a division's accused.
The reviswing authority should bc a still higher echelon in the immedi-
atc chain of command. I co not beliave a scparate JAGD all the way
dovn to division lavel would work.

KANE, Nrs, Bdith, Baltimore, (p.<0

This witness introcduced a letter which she had received from Washington
‘.1:.1',02-1”r Faul Iyne Delancy criticising the court-martial system as
fo llm‘.«

The Army failed to aveil itsclf of trained lawyers in the scrvicc.
As a rosult, defonse couns2l wers froguently inadequate. Men were too

20 4



BALTTIORE

often convicted on evidence which would have been insufficient in a
civil court. The fesling was prevalent that the men were guilty to
start with., Fenalities apgainst enlisted men were too severe in com—
parison with those imposed upon officers. The court-martial system
affords no opportunity to the accused to obtein probation or a sus-
pended sentence., Little attention is given to previous heroism or
extenuating circumstances. Incompetent counsel invariable lose cer-
tain advantages and rights which an accused does have.

DUCLETT, O, Bowie, 1412 Munsey Bldg., Washington, D,C,; attorney; JA
officer. (p.294) .

The JA school gracduated about 2300 officer candidates. Ite courses
were excellent but difficult. The students were men of ability and
characters The general criticisms of the court-martial system have
been coverad earlier in this hearing. A judge advocate's duty is to
instruct and to advise, and necessarily can constitute only a skele-
ton crew within an indivicdual command. General administration pro-
cedure was well handled, the courts worked satisfactorily, and defense
counsel in general courts were usually lawyers.

RIGNALL, W. Baldwin, West Lake Ave., Baltimore; attorney; Air Corps offi-
cer with court-martial experience, (p.297)

iy experience was that lawyer-officers were used for court personnel,
The general courts upon which I sat were expeditiously handled, were
properly tried, and resulted in respectable justice, I was not aware
of any command influence or pressure, nor was any attempt to influ-
ence my vote ever made. In cases cf substantisl doubt, accused were
acquitted.

Enlisted men and officers do not get the same treatment, Officers
were court-martialed less frequently because of the difficulty to
convene a general couwrt in combat, because witnesses and court members
were busy elsewhere, etc., Commanding officers must be able to com—
mand with respect. Ifany infractions resulted in no court-martial
punishment at all, Some failures to follow orders resulted in the
loss of life. More cases should have been tried, i.e, the more fla-
grant breaches of cdiscipline, Hhather in practice, social derelic-
tions seemed to be the main subject of courts-martial. FHigh praise

is cue General MacArthur., He wvas appreciated.
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CHICLGO

CIICACO HRARING

(b8 fhompscn; " r. lashlys; M'vr, Armstrong
9, 10 Sept 46

© Sept 45:

LUKE, Je ?., ?aputy Adjutant of VIW, Illinoisj EI and officer in World War
Ts [pa3

e basic courts-martial changes are needec¢, Tts defects are largely
human; resulting from the hasty mobilization of a wartime army. A
postwar board is needed te correct aluses, Our expsrience has been
that the Army is 10% wrong and §0Z right, whereas the Navy is 90%
wrong and 10% rights While I do not believe the Army has convicted
innoecent men, penalties have been too severe, Regular irmy officer
personnel do not understanc principles of humaneness or sympathy.

LBKECW, Irvin J., 7 Sy Dearborn St., Chicagoj; lawyer; EX ancd officer with
JA in war; postwar work with Bar Assn, committes on military justice.
- (psS) ) '

There is too much pretrial confinement without defense counsel, rang-
ing from five days to six or seven months, Ko one is ever punished
for failing to hasten trials, Charges should be required to be filed
within a fixed period, i.g. 15 to 30 daﬁs, 17ith perhaps a varying scale
between war and peacetime, and between combat and néncombat situations,
There is too much command domination, sc edministration of military
Jjustice should be.rcmoved from'command and vested in a scparate JACD,
professionally staffed and performing functions of prosecution, de-
fense, anc judicial review, This department should be responsible
only to the Secretary of "ar or the JAGD., Perhaps thay should wear no
insignia of rank, My sugzestion applics to the entire court. &t
present commanding officer domination applies to law members as well
as to the court as a wholae. ILaw members sometimes would be the in—
strument of his control. Competaent defense counsel are not appeinted.
then they were competent, they did a first rate job although, if they
dic too good a job, they might be transferrec or made irosecutors the

o
next tima,

£ distinction should be made between serious military and civilian-
type offenses, and the less serious ones. &% 104 might be expanded,
to take care of these minor offenscs. This would leave only the more
gerious cases for the separate judicial set-up to hancle, They should
function in combat as well as noncombat arsas. Cormanding officers
are cominated by the thouzht of discipline, whereas good justice will
insure discipline at the same time.

There is sontencs disparity betwsen officers and enlisted men. En—
ligted men should sit on the courts as they do in Germany and in France,
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They should sit in all casss, numbering one-third on general courts
and one of the three members on special courts., They should aid in
the tricl of officers as well as their fallow enlisted men. I doubt
that enlisted men would be more severe than officers. In the scparate
JAG courts-martial command, qualified enlisted men to serve on courts
should be inelucded. If the enlisted man was not included in the
separate group, he should be selected on the basis of his qualifica-
tions. I cdo not know whcther enlistec men on courts would be domina-
ted by the officcr members.,

Presently, court mambers are not necessarily qualified, and their
ignorance of military justice is 2 handicap, both in regarc tec court
procecdurc enc evidence, and disparity in sentences, Often, law mem-
bers arz not pressnt., Defense counscl should have more opportunity
to ebtain witnessss and get them to court. Law members should be ro-
.quiresd always to be present, However, most law members of courts in
which I participated had court—martial training.

I do not beliéve the Army commsnd system would be injured by having a
separate court system. (Discuss Inspector General system.) I found
Regular urmy officers to be trained in court-mertial work, and they
are sufficiently qualified to act as law nmembers.

The Army could offer sufficient inducsments to get an adequate number

of young lawyers into its service, y o

PLDECCH, Ge hey 201 S, Ia Salle St., layman insurance broker; EM-and LG
officer in war with courts-martial experiencs. (p.34)

I had an excellent 4-hour course in military law at the Ldjutant
General 0CS. &ny layman should be able to handle a court—-martial
case, with a littls reacing ‘of the Ianual for Courts—iartial and
some common sensc. The basie system should not be changecd. ERather,
policy and procedurc might be changed somevhat,
Enlisted men should serve on courts, Juaring-combat peried, therc is
an inadequzte number of officers to choesz as court members, Thers
arc alse insufficicont numbers of Ji officers. Summary court officers
should be first scrgcants or ranking duty sergeante., Special courts
should consist of enlisted men chosén bgcause of their lepsl back-
grounc or unusual talente.’ Gensral courte should consist of enlisted
men with a2 commissioned law member to try cnlistec mens (Officers
ghould be tried by officers. Evun though tocay most officers came
from the ranks, their vicwpoints changed when they got their com—
RLS51CHS, .

.
The function of courts should not be removed from cummend, Rather,
have a review procecdurs which will catch all crrors fast, and some
way to correct the lack of uniformity in scntences, Severe santonces
during wartime for cortein offonses were proper, The dasorter in
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effect aids in killing the man he should bs fighting alongside,
Since sentences could not be increased, it was the policy to give
maximums and then cut them down later., This sytem did not work too
well, There might be substituted a letter of instruction fixing
average punishments rather than maximums.. Yet in wartime, different
punishments are justified, due to circumstances surrounding the
commission of an offense.

ELEY, Lemmen D., 10 S, Iz Salle St., Chicago; lawyer; EM and MA officer
during war with court-martial experience; domestic posts. (p.47)

In only two of the cases which I defended did I feel that the accused
should have been acquitted. In one, the investizating officer had
been gressly misled., Generally, I felt that justice was done in 99%

of the cases. As defense counsel, I had all the aid I needed, and
had no difficulty in getting witnesses.

Enlisted men shoulcd serve on courts——particularly special courts
dealing with military offenses. General courts usually dealt with
civilian-type offenses, re which officer and enlisted men feeling
vould not differ. While some summery courts were not too good, there
was a tendency to select fairly mature and well-balanced officers to
serve in these posts. Where enlisted men are used on courts, lower—
grade enlisted men of the same unit should not be used, Nor should a
man's own noncommissioned officers participate in his trial,

= During the past war, enlisted men were not perturbed abouvt trials of
other enlisted men for civilian offenses, but were re trials for
military offenses. Usually, they were satisfied with the sontences.
Cfficer prejudice did exist ggainst enlisted men at times,

There was a failure to ‘fully utilize, soldier-lawyers on the courts.
LASCERS, Villard J., 29 S, La'Salle St., Chicago; lawyer; EM during war,

working for airfield legal department; court-martial experience,

(p.53)

The higher a man's rank, the greater his protection, Summary courts
give little protection to the accused. Officers are exerpted from
special court trizl by virtuz of a Presidential order. Special
courts usually consist of untrained officers miscellaneously picked
up. Therc is no JA law member, There is only a digest-record of
trial., Prosecution and defense are scldom lawyers.

Only in general courts are accused's richts fairly well protected.
There you have a law member, verbatim transcripts, ste. It is a
discrimination in favor of cfficers that they can be tricd onlyin
these general courts wherc their rights are better protected.

Court members would bs better if they did not rotate so often,
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because continued duty would give them military justice training.

Many laymen investigating officers and defense counsel were "jokas,!
Law members and defense counsecl should be trained lawyers, and this
should be jurisdictional. This should apply to special courts as well
as to general courts, as to defense counsel. Injustice resulted from
the pres nt system. '

Better trained trial judge advocates might also be had. I believe
that innocent men possibly may have been convicted. ILack of trained
defense counsel also meant a fregquent failure to fully present matiers
of mitigation which in turn would have affected the sentence. While
the system offered possibility of injustice, I am not in a position to
lmowr whethor injustice actually resulted.

Summary court procedurs is almost that of the star chamber. Yet sum—
mary court punishment is entered against a man's record. This should
not be done, In my cxperience with 50 summary court casss, I never
saw an acquittal. On thz other hand, I do not know that any of the
50 were of innocent men., I would reduce presont summary courts so
that they would not be considered judicial, their results not entered
on a man's recorc, and their power would not include that of roducing

- a man in grade, The "police court" setup in Burope in thé¢ larger

cities was not satisfactory., Its punishments were too summary, with-
out consideration of a man's rzal record,

ks to pretrial confinement, policy varied as did conditicns. Some

.men had uncduz pretrizl confinement. Some men charged vdith serious

offenses wer= not confinec at all, There were no provisions for
habeas corpus or bail, About the only remedy for such an accused
would be to talk to the chaplain, Accused should be entitled to de-
fense counsel right away,

There were insufficient maximum punishments stated in the Manual,

with the result that there was no guide for a number of ofienses.

And lesser offenses were sometimes punishad as severcly as ths major
offens:s,

AW 96 was a "eatéhall" and is inexcusable. It was sometimes used
to manufacture crimes for particular purposcs.

Present procedure for the administrative reduction of grade of non-
commissioned officers is too arbitrary. There should be an impartizl
hearing. Iikewise, there is insufficient protzction from arbitrary
AW 104 disciplinery moassurcs. hile there is the right to demand a
court-martial, the averags soldier fecls that he is sure to lose at
such a trial,

The JAGD should be divorced from the Army and staffed by civilians.
It should handle all the legal work of the Army. One full-time legal
officer should be available on cvery post with 500 or more men, his
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task to include legal advice, claims, etc. as well as courts-martial.

. Although this would require a large expansion of the JAGD, it is

-~ necessary. While the civilians who would staff this newly-

constituted JAGD might tend to identify themselves with the offieers,
it is at least worth trying. 'With trained men on courts, those
courts could have fewer members. AW 104 and summary courts could be
consolidated. And the special and general courts could be con-
solidated. '

BARN@RD, Morton John, 39 Se. LaSalle St., Chicago; lawyer; troop commander
and JA officer experience during war. (p. 82)

The fundamental weakness is in the command function which makes the
commanding officer both the appointing and the reviewing authority.
There should be an independent court-martial system, operating under
an Assistant Secretary of War for Military Justice, It would consist
of a division of pardons and paroles, a board of review for serious
cases, a judicial divisien from which trial judge personnel would be
selected, a trial division, and a defense section. Each general
court would have a civilian judge assigned from the trial judicial
section, a line officer and a neuro-psychiestrist. The judge should
be -appointed in the manner of federal judges. Capable judges will
be able to absorb the military point of view. A three-man eourt

<y would be ample. Such courts could ride circuits. The prosecution
and defense should also be lawyers (preferably civilians) riding

. the same circuits. This would do away with the inadequate defense

ceunsel we now have. Swmary court officers would be JAGD officers,
function in the ménner of U.S. Commissioners. They would impose
pun1thent in minor cases, and would act as investigating officers
in serious cases. If a summary court case before him appeared to
be serious, he could then send it on to a general court. On the
general courts, there would be only challenges for cause. The
judge would rule on motions, challenges and evidence admissibility.
Concurrence of the judge and one other member would be necessary for
a finding of guilt and the sentence. The judge could set aside the
finding ef gullt or the sentence, could reduce or suspend the
sentence, or could order a new trial. The line officer on the court
would be assigned by the Army, but not from the commandlng officer
in the area of trial. ;

The psychiatrist on the court would have to be a graduate doctor.
Howevor, the heart of my 'Plan is the-civilian judge. If a
psychiatrist was not to actually sit on the court, he mlght be used
as .an independent adviser. While I would prefer to have psyehi-
atrists on the courts, my experience was the psychidtrists were
unnecessary in most non-combat cases. If they wer'e not to be used,
.« they could be substitutéd by court members. During the present war,
when command influence was exerc15ed upon courts it was generally
bad., .
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Boards of review should have power to review facts as well as law.

They ‘could combine the function as reviewing authorities. Thile
. they would not consider the facts de movo, they should have power

to consider them as staff judge advocates do now in their reviews.

o

The mandatory provisions of AW 92 and 95 should be abolished. The
punitive AWs should be revised to make a complete code of criminal
and military law. (Discuss housebreaking.) Procedural changes
should be made to embody thie best of the federal rules of criminal
procedure. Rules of evidence need changing, particularly re the .
use of morning reports and the proof of AWOLs. In this regard
the rules should be llberallzed to make it easier to use morning
repbrts. Too many deserters have gone free because of technicalities
in this regard. Some entry in an accused's service record should
"be sufficient to establish his original absence. Depositions
should be permitted the prosecutien in capitsl cases. Noncommissioned
officers should be treated the samé as officers for all courts—
martial purposes. AW 104 powers-should be extended. Summary courts
should have jurisdiction over officers in minor cases. AW 104
forfeitures shpuld be zbolished. General court Jurisdiction
over 2 man should not cease merely because he may have been dis-
charged from the Army before his offense was discovered.

Enlisted men would not add to the quality of courts. As eourt
members, they would not be more lenient to accused. In the majority
of cases, the higher the rank-of an officer bhu more Sympathetlc

he Sﬂemed to be with accused soldlers.

Noncomm1381oned‘offlcers should be entltled to recla551flcatlon
board hearing before they could be reduced in rank, but this is
administrative in naturc. As to the courts, they should be en—~
titled to ruduce a noncommissioned officer one grade as the Navy
does.

The ‘same court-martial system should be used for, both combat and
non—combat offenses.

It is difficult to judge whether there have been discrepancies
~ between cfflcer and enlisted-men sentences. It worked both ways.

HﬁRDY’ Claire W., 100 W. Monroe St., JA colonel in war. (p. 109)

As a whole, the courts-martial system i5 good. Officers might be
tried before special courts apnointed by the officer with general
court-martial powers. AW 104 forfeitures should be permitted
against officers through the grade of colonel. The average Tlest
Point lawyer did not have any great knowledge of military law
(distinguish est Point JA officers who have alsc gone through

law schools). On appeal, officer cases went through the President,
where, unfortunately, too much leniency was extended.
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As a Board of Roview member, I have seen toe many cases in which the
accused was convicted on too little evidence. Boards of Review often
strained justice to keep guilty men in jeil, and thercby sct bad
precedents for the futures I would permit an aspellate review of
facts where the judgment wss aginst the overwhelming weight ef the
evidence. ‘

Defense counsel should be on a parity with the prosecution, although
neither prosecution nor defense should necessarily have to be
lawycrse Rether they should be intelligent officers.

I do not faver an autonomous judicial department in the Army. Nor do
I favor having civilian judges. I have known ¢f only two cases ef
command interference with courts. In each of those cases, sentences
were vaceted by me as judge advocate and the intervéning officer was
disciplined. Military justice could be administered efficiently if
separated from command. . Nor could discipline be maintained properly.

I do not approve of enlisted men on courts-martial. They would have
too close post—trial association with other enlisted men. lMost
enlisted men T have spoken with would not want to serve on courbs.
As'2 compromisc, non—commissiened officers might be rotated to sit
en courts as observers as a matter ef training.

The worst court I ever had included three lawyers. After that, I
never permitted more than one lawyer on a court. Psychiatrists
should not be required to be included 2s court members. I doubt if
cases might be routed away from general courts by having dcfense coun-
sel at the investigatien. My experience was that accused had com—

~ plete opportunity to have an adequate defense. I do not ascribe
much to the morale factor of having enlisted men sit on courts. It
would be more important to make sure that courts-martial trials
were open to the publice '

There is no present tendency for courts to impose severe sentences,
expecting that they will be reduced by higher authorities.

Lawyers in the Army generzlly considered the courts-martial sysbem
in high respect.

BARDEN, John P., Asst Dean, University College, University ef Chicago, 19
So. La Salle St., Chicago; representing AVD units; lawyer; EM and
MP officer with some court-martial experience during war. (p. 129)

Fair trials are an essential to good discipline. This requires a
single stendard of justice, trained courts, and competent pro-
secuting and defense counsel. Courts-martial were neither fair nor
impartial. . Too many commanding officers used them as instruments

to enforee discipline rather then justice. Mr. Wigmore in his Law
Notes eof 1921, took the position that the mein end of courts-martial
was discipline. This is erroneouss
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There is an«irmy and Navy habit of mind that a man is presumed guilty
athen he is charged with an offense. Accused seldom have adequate
defense (Hick's v. Hiatt, 64 Fed Supp 238), and are often denied

the right to select counsel. Sentences are inconsistent, and are
disproportionete to the offense. Required life imprisonment for
rape is too' severe. Generally, officers are treated more leniently
than enlisted mene There has been unfortunzte pretrial confinement.
Brutality is 2 habit in many of the prisons.

Tith minor amendments, the AWs 2nd the Navy courts—-mertial system
would be sa¥isfactory 2s they stends The committee which I rep-
resent feel that enlisted men should not serve on courts. Te

“advoecatera single JRGD to tzke care of prosecutien, dzfense, and

Army jhdlclal work. e would eliminate the summary court, turning
ever its power to local commanders with power to imprison up to
15.days and stop payment for fifteen days.  There would be no
mark on the offenderts record other than pay stoppage. This would

< go into thc company punishment book but not the service recerd.

Courts should be entirely separated from the commanders.

The AWls and Navy. courts—martlal rules should be combined into a
single system. Ther'e should be 2 single legal department for
both services, responsible to the Chief of Staff. Court and
counsel’ personnel would be drawn from this legal deparfment, and
attached to-inferior commands for quarters and rations only. The
members would wear no insignia of rank, and would be responsible
only to the Washington command. There would be only special and
general courts. Each court would travel in circuits as a team
which would include the prosccutien and service personnel.

Local commanders would have no power over the teams. However,
he would have power to suspend, reduce or revoke courts—martial
sentences against members of his command. ' There should be a

. defensec’ counsel section, with duty to periodically inspect

prisoners in confinement, reporting directly to TWashington there-
on. The JAGD would namé& the team mambars. Only lawyers should
participate on the courts.

HALRETT, Albert E., Asst Atty Gcnerﬂl.llllncis, lawyer and law professor;

- JA officer during war. (p. 146)

Generally, the system is good. Judge advocates in divisions are
entirely dependent upon local commznd for promotions, cfficiency
reports and assignments. A commanding general can use any officer
as his JA, a2nd can transfer a JA officer to the line. I know of
instances where this has been done. A JA's advice need not be
followed. Inexperienced chiefs of staff are prone to interfere
with a JAts work. Experienced chiefs are not.

JA officers should work only on JA matters, and should not be
assigned to a misccllancous assortment of sothcr duties. Nor
should commanding officers be able to use his personnel fer other
duties.
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There should be different courts-martial treatment between
. military and non-militery, combat and non—-combat offenses.

JA officersschould be put under the JAGD for promotions, efficiency
reports and assignments. I dbubt whether there wes a tendency to
assign less-capable officers to a2ct as courts-mertizl members. A
number of laymen officers did excellent courts—martial work. Common
scnse is not necessarily inherent in the legal prefession, although
it may sometimes be present.

Excessive sentences were eventually reduced.

AW 104 should cover field grade officers, and also the first three
grades of noncommissioned officers. HNo enlisted men should have

‘1o go before a2 summary court if he did not want to. Both summary
and specizl court records should be reviewable by higher authorities,
and sentences excessive on their face (as distinguish from being
excessive ag a matter of lew) should be corrected. General court—
martial provisions to protect en accused are fair .all the way upe.
Defense counsel should be permitted to file appeal briefs.

It is not feasible to limit court members to lawyers. Even if it wer
feasible it would not be desirablec., However, it would be excellent
if therewere a lawyer law member. I am jnclined to think that they
should have rank. I have no definite ideas re enlisted men on court.
®might or might not help. It might not hurt. T would not® be
opposed. ' '

You can bust non-commissioned officers easicr than officers, but even
so it is not 25 easy as it would appear to be. It might be possible
to insist that such busts be routed through JA offices. While
noncommissioncd may be busted dovmn all the way, they can always be
raised the next day.
Our courts-martial transcripts werc accuratc. We had 2 reporter who
was a2lso a reporter in civilian life. He made quite a little extra
.money for his-scrvices. Our outfit discouraged too—severe sentences
in the first instence. Provisien might be made in the Manual to
prevent this from happening in other units.

10 Sept 1946:

WYKELL, Leo, 160 N. LaSalle St., Chicago; attorney; EM during wer, both in
combet 2nd in Criminal Investigation Division; investigated courts—
martial cascs.

Courts—martial should be scparated from commend, because command
influencec does exist. The JAGD should be a separate corps, from which
Jjudges, prosecutors and defense counsel may be drawn. JA officers
should not be burdencd with outside duties. The independent corps

31



CHICAGO

officer should act in teams, as was done in criminal investigation by
the counter-intelliginec corpss The CID was responsible to the
Provost llarshal of the European Theater.  CIC men were assigned to
units as low as reginents, but werc responsible only to the CIC chief
of operations, G=2, for the theaters Claims teams were in the main
responsible to the head of the claims division, A1l men attached to
an independent JAGD should be lawyers, with both military AW training
and private lezel practice, I have no fixed opinion re whether en-
listed men should scrve on courts. I would probably have enlisted men
on the courts-martial teams. There should be an available Digest of
JAG Opinions.

. Courts should be composed solely of lawyers. Law members were not
always cffective, and were not always lawyers, I would say that sub-
stantial justicc was dene. in 75% of the cases, but that punishment
was ¢xcessive in the other 259, T know of no innocent person being
conviected. This conclusion results from my experience as CID investi-
gator on European black market and many other types of cases, It

+ took too long to get cases to trial. There was too much pretrial
confinement, with an cverage of perhaps two months. There was a lack
of uniformity in sentenccs,

PAUSE, Frank G., 100 N, LaSalle 8t., Chicagoj; attorney; CID sergeant during
war, investigating cases which resulted in courts~mertial and in
testifying, (P.179) :

Court control should be centralized, In Europe, central control
riight have been held by the Suprene Headquarters, with tecams scnt
out to the varions armics and corps for duty. I felt that courts
during the last war werc at times vindictime, i.c. in the black
narket casts, mcting out disproportiopate sentenccs. In many
instances, there was sentence disparity between officers and
enlisted rens Investigations should be jointly conducted by an offi-
cer and an enlisted man, Courts should consist of permanent
personnel, and it would be a goed idea to include enlisted men on
them, This should apply fo both enlisted men and officer trials., 4
court member could be inferior in rank to the accused, Returning to
the subject of the Paris black nmarket, I believe the trouble there
resulted from the facts that the courts were made up of previously-
wounded officers. They were biascd against the non-combat soldiers
on trial, (Dctail what hoppened to those accused at p.l84, showing
that nost of then were released to duty despite:the long sentences
initially rendéred against then.)

There should-be more careful determination re vhether an accused is
nentally incompetent--perhaps using a boerd of three psychiatrists.
However, they would not be court nembers,
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BRAH; IS, .Jiichael, 160 N. LaSalle Sta, Chicagoj; lawycr; CID enlisted man
during war, who aided in investigating and preparing cases. (P.189)

 Renking officers on courts-martial dominated court members of lesser
rank, Officers were too rank-conscious. Courts-martial members
should be competent men doing nothing but courts-martial work,
particularly in regard to gencral courts, These members should be
trained lawycrs somehow devoid of rank, 1In the U. S., soldiers should
be tried in eivilian courts. CID reports should not be altered. I
have never seen an innocent man convicted. Trained law mcubers,
however, might be able to adequately guide other court members who
yrould act as jurors,

McCLELLAND, Irvin Rasy 180 N, Hichigaﬁ hve,, Chicagoj lawyer; JAG officer
during war, (P.198)

.

The present, system has no serious wrongse. It did worke I do not
believe, that any innocent nen were convicted in my commands, although
some sentences were out of line, On the other hand, severe sentences
act as a disciplinary deterrent. I never expericnced command domina-
tion, , K Enlisted men should not scrve on courts., I always had lawyers
as, the law member, the trial judge advocate and dcofense counsel on all
my courts. It would be quite a burden to maintain a separate adminis-
tration of military justice, The better-grade line officers were best
general court nembers. Rear echelon officers did not have a full
conception of combat problems, Justice cannot be separated from
discipline. It would not be an aid to morale to have a separate

court system, Tables of Organization should include a court reporter
in every JA section. There was a laclk of competent court reporters,
Ji officers were never assigned other duties in my ¢ormands, Defense
briefs can be submitted under the system as it exists today, It is
doubtful whether combat men would want to be tried by a separate
rear-echelon court, OCases had to be tried gquickly, because of the
robility of unats. The present court-martial system is better than
the civilian judge-juror system becouse unanimity is not required in

the voling. 4ie did use lotters to remind.courds-—ef-their responsibili-
ies. ;EL;JiELJuuxuunﬁZlL,_zgp;;nanggg_gguxia, Letters to the courts

A were consonant with the functiohs of cormand. Old-time Regular Army
officers with courts-martial experience wore as good as any lawyers,
even as law members and presidents of courts,

SIHBOPG, Hugh ey GulCagO' lawyer; domestic service during war as a JA
officer (P.210)

The main court-martial faults resulted from personnel problems.. The
military system should have a more secure place for lawyers acting as
lawyers, Too, many laymen are assigned to legal positions on courtse
Law members, prosccution and definse should be lawyers. The law
member should be the boss of the court rather than amenable o
disecipline from the president., The president and law member should
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be the same person, acting as a2 presiding judge. Surmmary court offi-
cers should be legally trained. Speecial courts should have a combined
lawyer president-law member. At least one court member should be an
enlisted man when the accused is an enlisted man. It would be better
if the enlisted man on the court was a lawyer, but this would not be
required. Courts should be autonomous and independent of immediate
command, To do this, I would sclecl some court members from outside
commands, Selection eounld be hade by an arca commanding general, I
believe that substantial justice is presently obtained by the military
courts just as often as in the civilian courts. The prevalence of
convictions in the military courts is not too great, and no greater
than in federal dis%rict courts. However, the penaltitvs were more
severc in many cascs, Too often, they were not cut dovn by reviewing
authoritics, Coubt membcrs should scttle on fair sentences in the
first place., Vhile liar Department policy may have been to impose
only fair sentences, this was not carried out in the fiecld.
Prosecuting officers scldem sought elemency, because they were
dominated by the conmandin rn':m.::‘ail.. Sometimes, trials were had too
hastily, laximum punishments for officers and enlisted men should be
identical. Reduction in grade by degrees for both officers and
enlisted men should be permitted as a punishment. It would save time
if ecourts were sworn only once aftcr being gppointed, rather than
sworn in for each case. Local eivil law should be used for offenses
of a civil nature. Ifnor ecivil misdericanors should be tried by civil
"courts. Trial briefs sceking clemency should be permitted.

HERTZ, Fred J., Chicago, lawyer; moncormissioned officer in domcstic JA
office during war, (P.225) !

A 4 should be amended, to permit cnlisted men to serve as court

members, law niembers, trial judge advocates and defense counscl,

Appointing eauthorities should be required to seclect court personnel

on the basis of legal expericnce and judicial disposition. While

.. courts should not be complctely scrarated from cormand, convening

. . 2uthorities should be detached as much as possible from the lower
levels of command. (47 8) 1In the U.3., I would usc service commands.
Overseas, I would use corps, Completely scparate JAGD trials would
not work out as a practical metter. A 11 should be zmended to
provide trained men to act in cssential courts-martizl positions.
The lanual for Courts-lartial should be ‘rcwritten so it would be
understandable by the average laymon. Local eivil courts would be
better qualificd to handle civil-type offenses, Ifdlitary courts
should be rcstricted to the handling of nattérs ‘of a disciplinary
nature,

The JAGD was vastly understaffed during the war, utilizing only about
2500 of the 50,000 lawyers in the service, BEven among the JAG offi-

cers, the older men who first eame in with resnrvc commissions "werc

not thc cream of the profession',
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GAUTHEIR, George A,, Chicago lawyer, enlisted man with clerlcal experlence
re courts-martial during war. (P.234)

iy experience was chiefly with the inferior courts-martial. There
should be a &ysten of independent courts which would not be
dominated, Better defense counsel should be chosen, Courts.should
not be reprimanded for rcturning acquittals, Generally speaking,
trial judge advocates were better qualified than defense counsel,
Investigating officers should be independent. There would be plenty
of work to keep a separate group of lawycrs busy all of the time,
Sentences werc too severe, In onc outfit with which I served, the
colonel made it a practice to try accused soldiers over again when he
thought their initial sentences were not severc cnoughs There should
be ‘improved reporting facilities for the interior courts. The
Inspcetor Gencral was of little aid in correcting courts-martial
abuscs,

1icGEE, Robert ., Chicago pipefittery served as enlisted man 1n Ubrld
var I

W experience during the first World War was that 100% justice was
accomplished by courts-martial, But after that war, justice:
deteriorated because of the inexperience of reeruited officers. En-
listed men should serve on the courts, and should be selected in the
sanc way as a civilian jury panel from their regiment,

lfacCHESNEY, Nathan lilliam, laWyerj soldicr and officer for 40 years on
_ both active and inactive duty; JAGD rescrve colonel and Natl. Guard
- Brige General. (Ppe 2485 2724 275)

During ‘lorld-ar II, I served on a travelling court-martial most of
the time. The 1921 janual for Courts-llartial was a better book than
the present 1928 editions The latter is too abbreviateds. ‘The
average local judge advocate officers had inadequate lcgal libraries.
The best court-martial officer is a man of legal maturity with a
military background. Rcgular peacetime JA officers were not too
conpetent. ior were rcscrve Ji officers too competents Although
this war's Ji school gavc better technical training than'was available
in the last war, that was as far as the supcriority went,'
Law members should be legally trained, If their courts consist of
experienced officers who arce superior in rank to him, he will have
little opportunity to dominate it. The law member's position should
be strengfhenéd, If possible, he should always be a JA officer. He
should have final power re legal questionss . The law member might
also act as court president, but if he had seniority he would be
president automatically, However, I would keep the two positions
separate. but would have both men JA officers or at least mature
lawyers. A pature court of officers sitting continuously is-the
best solution, or 2t least courts with a najority .of officers sitting
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continuously. Keep three or four ien permaneﬁ%ly;en.thE'gourts, and
make up the balance with loeal combat men. It is gencrally & mistake
to use technical men such as doctors as court -members. I have no
objection to having an enlisted man of accused's rank sitting on his
court. We followed the practice of having a colored officer on
courts trying colored accused at Fort Custer. The court president
and law uember should be responsible only to the JAGD. Ve should
follow the British and German sysbten more closcly. I believe tney
protect the enlisted man better than our system does.

The only real protection an accused has is from the law member in his
court rulings. Commanding generals often act in cursory manncr.
Their relations with their judge advocate officers often depend on
the perscnality of the latter. Likewise, meny assigned defense
counscl were ‘inadequate despite an abundence of good lawycrs on the
post, llost older court mcmbers resented the prescnce of law nasbers
on: the courts, The lawr member should be the equivalent of a federal
judge, with: finality of decision and ability to dismiss a casc for
‘lack of cvidence. Constantly changing court personnel is improper.
Courts should not be advised by outside authority re sentcnce

. policy. Therc was discrepancy in sentenecs because court personnel
changed so often. It is not customary to try accused soldicrs at
cormon trials, !Mlitary justice should be handled by the military
-ather than by the civilian courts, but penaltics of the local arca
as well as local laws should be guides.

A7 95 should be nodified, so that its disrissal provisions should not
be mondatory and its requirciient of menassociation with other offi-
cers should not be mandatory. In my courts, I was more severe with
officers than with enlisted men. Jotorious cases such as the Coleman
ineident at Selfridge ficld and the Colonel Kilian case were improper,

Either thosc accused officers were innocent or they should have been
punished 1much more severely.

Just sentences should be imposed in the first placc. It is bad for
morale to have nmen rceturning to active duty after being released from
scrving of a small portion of & severe scntence. appellate judge
advocste reviews wiere too often made by incxperienced Ja officers,
Reviewing authoritics should be advised of a court's vote, so that
they would kmow how the nenbers split on the issues

GALLABHEH,.D&vid,.1awybr;'infantry and Ji officor during ware. (p.270)

If soldicts,werd tried vefore civiliow authoritics, a number of nen
would fake sure that dhey wowld be held over for such trials in

order %o avoid going overscis. Sone: soldicrs prcferred the guardhouse
to overscas dutics. Courts should be wore independent. Thile
basically sonnd, court-martial system: problems chiefly arose from
personnel troubless bar n
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KIUG, William H., Jr., Chairman, Chicago Bar Assn, cormittee; lawyer;
formerly Genersl in JAGD. (p.268, 274)

" Roviewing suthoritics should be advised of a court's wote, so that
they would knowr how the menbers split on the issuces Commanding
genersl influence is improper. ‘Thile diseipline is essential, it
will best be maiptained if justice is accomplished by the courts-
martial. Law menbers should be completely independent, and should
be separated from command,

BAER, Walter ll., physician; medical and psychiatric officer during war;
nov supcrintendent of state hospital at “‘antenos (p.272)

iy experience in cxamining 637 svldiers who had received general
courts-nartial sentences resulted in the conclusion that some safe-
guards should be sct up to insure that medical cases would not be
sent before, eourts-nmartial., This might be accomplished by having an
independent judiciary not subject to the whims of commanding offi-
cers. A coupctent independent court would ask for a psychiatrie
evaluation in questionzble easzs, 4s it is now, "individuals who
have battle neurcsis, arec -ientally deficient, even psychotic, were
given stiff sentenccs, and pushoed around pretbty badly in the discipe
linary training center." The use of psychiatrists varied with the
cormands. However, psychiatrists should not act -as court members, as
has been suggested by another witness, There is a serious shortage
of psychiatrists. Ilany men were taken into the Zrmy whe shovld have
been rejected in the first instance. There should have been more
equality of tr?atmoﬁt between enlisted men and officers. Admittedly,
peychiatrists must be en the guard apainst malingering soldiers,
Personal cquations are bound to enters There are inadequate sofe=-
guards today to proteet a person legitinately sicks

TATSON, John Aey 1 He LaSalle St., Chicagoj lawyer; scrved in Axmy before
and during war, (p.291) . '

General and special courts should be rermoved fromidecal command. The
system should be modificd so as to provide that the prosecutors and
defense counscl always be compotent lawycers. Deferse counscl should
be chosen by the dceused, or by soniecne with independent judgment.
Defense counsel should be vermitted to be eiwvilians or enlisted men
or women as well as officers, While there nay be'no legal objectien
to such practiee now, 'theore is a barrier of custon which keeps
enxisted personnel frem serving as defeasce counsel,

'FE:DT, Charles G., Chiczge lawyer; Eif and officer during war with court-

Y

hartial experience. (pe295)

My activitics as defense counsel in a muiber of cases were hanpered
by other dutics and by interfercnee znd pressurc fron the outside,
Court personncl should be removed from commend, Trial judge
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advocates, defense counsel and law members should be sent out of
Washington frem higher authority., Arca defensc eounsel night be
assigned, with only legal duties to perform, These lecgal duties
might include those of legal assistance officers, However, the
entire court should not be composed of lawyers, even though all the
ricibers should be independent of command. They might ride circuit.

Vhile I was not persccuted for my defense counsel diligence, I was
harassed. I never got a promotion because I was a diligent defense
counsecl,

Too nany: cormanding officers demanded maxirum punishments. The
Judge Advocote office should neot act in the dusl capacity of both
proscentor and reviewing authoritys, Rather there should be
independent beards of review opercted by the Inspector General's
Denartrient or the Secretary of llor, An exanination of Board of
Revicw opinions will reveal a trend to find a basis to sustain
sentences., The JAGD is not ready to review and reverse itself,

STEVJART, Charles L., Jr., lew school student and Executive Director of

Chicago Division of Anerican Civil Liberties Unionj enlisted man with
domestic war service; no court-martial cxpericnce., (p.372)

While disecipline is a command function, safeguards for civil liberties
must exist. Reviewing authoritics should be different from appointing
authorities. Enlisted men as well es officers should serve on courts-
martials Enlisted men should be entitled to initiate court-martial
procecédings. Court membership (gensral and special) should come from
outside of cormand and area. There should be trained and capable
defense counsel available for accused's seclection, separate fron the
trial JAG. There should be independent courts and independent
prosecution units, There should be more careful classification of
courts-martial offenses,

_ LEVY,

Jack, -Chicago lawyecr; Ei and officer during war with court-martial
experience, (p.306) ;

While court independence has been discussed at length, the commanding
officerts post—trial power to modify a sentence shoultl-be retained,
Another reason not menticned for scparating. courts from commiand is
that local court members in many units are always familiar with all
the details of a charged offense before trials If there were
independent courts of appeal, they should have the power to increase
sentences as is done in English courts.

Today, officers can get away with doing things which enlisted men
cannot do. [fn Inspcctor Generall's Depariment with teeth is ncaoded,
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JDHRIS, Nelsonj; retired banker and meatpacker; E and officer during both
wars with court-martial experience. (p.313)

Confessions obtained by accused at pretrial investigations should
not be used in courts. Enlistcd accused feel obligated to testify at
tliese pre-trial investigations..

Courts which wanted to administer justice properly had a hard tinme
of it.
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3TERLING, Samuel H,, 313 1lst Naticnal Bank Bldg., Denver; f ormer Air Corps
officer with courts-martial experience. (p.5)

There should be a di fference in handling military and nonmilitary
offenses, particularly in peacetime-—to show that the Army is willing
to abide by the laws of the State.

During the war, we had some incompetent commanding officers who used
the court-martial systam to contrel their men through fear,

There was a2 definite tendency to assign less competent officers for
court-martial duty, On the other hand, this did not generally apply
to either the defense counsel or the law member, ¥Wherever I was,

the law member was always a lawyer. The JAGD officers were extremely
competent and fair. ,
Enlisted men should bs used only as members of special courts, I
would not use them on general courts, because of the gossip, rumor
and talk that goes on among enlisted men. I also believe that en-
listec men would fear noncommissioned officers on courts more than
officers, although there wculd be exceptions, particularly as compar-
ing noncommissioned officers with newly commissioned officers,

Therc was a marked disparity in sentences between different commands,
as well as batweon officers and enlistec men. A traveling court might
be an aid in improving these disparities.

DUNKIEE, Ecward V., ExC Blde., Denver; former JA officer with prewar experi-
‘ences (p.l0) '

_ Between World Wars I and II,; many courts presumed an accused to be

. guilty, and were interested only in the extent of the sentence., This

.. atiitude changed, as more lawyers cnterec the service and were put on
courts, Couwrts are prone to give more weight to the word of an offi-
cer than to an cnlisted man. They are toc liberal re depositions
and hearsay, testimony. Defense rights arc not adequately prctected,
either in the sclaction of defense counsgl or the 3ccused's right to
subpoena witqesseqﬂ

I favor the recommendation that the JAGD be reorganizad and enlarged,

and sct up indepéndznt of immediate commands; also the extended use
of lawyers both curing actual trials and as reviewing officers,
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I rcalize necessary differences which must exist between peace and war,
and between combat and noncombat arcas. Nonctheless, the rights of an
accused must be protected at all times. An impartial justice will re-
flect itself in the morale of the Army.

The JAGD should be granted extended review powers, both as to law and
as to fact.

Enlisted men should be permitted to sit upon courts, at least as to
one-third of the membership--these members being of accused's rank,

The law member should be a lawyer, and should not vote upon the
findings, Upon the request of the court president, the law member
should sum up the case impartially for the benefit of the court,

There should be a difference of punishment between combat and normal
conditions, applicable to both officers and enlisted men.

The JAGD must be increased in personnel,
SECKLER, LéRoy, 1255 Josephine St., Denverj; during war both an EM and offi-

cer; now a reserve JAG officer., During war, served as defense
counsel in more than 100 cases, (P.17)

The Army!s inability to get men in its present recruiting program is
“a reflection on the court-martial system. I felt bitterness during
World War II. My legal training was completely ignored. Despite
my prewar legal experience of 5 or 6 years, I was told that no one
under 30 years of age was eligible to get into the JAGD. Usually
lawyers were made transportation or mess officers, There was no
over-all plan for their use, When I went overseas with a group of
1500 men, that group had no legal departments As the only attorney
therein, I was used as defense counsel, The trial judge advocate,
a former law student, had no knowledge of law or procedure, Bar
Associations made no effort to place attorneys in the Army.

Defense counsel, laden with other duties, have difficulty getting
time off to prepare their defenses. Investigating officers are
likewise burdened with other duties; frequently aid the prosecuting
witness if he is their friend; seldom advise the accused ‘of their
rights. Accused should be permitted to select defense counsel

from a pool of names--perhaps 3, 4 or 5 names,

Special courts do not have law members, Defense cbjections were
frequently met with the comment, "Stop that lawyer, in this court we
do not have time for that", The average layman did not understand
rules of evidence.
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Every investigating officer, defense counsel and. law membecr should be

a lawyer. The JAGD should be expanded both for war and peacetime

service, Many younger lawyers would be glad to enter the Awmy (25 to

30% of law school graduates) if they were given the opportunity to

serve the Army a8 lawyers., The JAGD should be separated from command,
. Army circuit courts might well be set up.

WORKS, Charles E., 1015 Corona St., Denver; lajor during World War I, with
Third Army experience on general courts—martial. (P.21)

On the whole, gereral court cases were well handled, Accused were
properly represented, and innocent men were not convicted. Defense
- counsel were given adequate opportunities,

However, JAGD officer personnel were inadequate in number, In Third
Army Headquarters, there was a lack of competent trial lawyers. JAGD
legal officers are too steeped in Army law, and do not have sufficient
good judgment in human affairs to properly handle cases, In a
minority of cases, the zencral court acted as a rubber stamp to carry
out the will of the commanding general,

The preliminary invesbtigation was a picce of red tape, having little
effect on ultimate disposition, Courts felt obligated to punish a
mar for teéchnical guil®, even though the members had similarly
offended, They'also feélt an obligzation to render scevere sentences,
leaving it to the reviewing authority to reduce such sentences. In
some instances, they even refused to recormend clemency.

In combat,-discipline is to some extent 2 command funetion, and
military. justice must be severe, The average citizen at home does
not fully appreciate this. On the other hand, the courts should
weigh all the facts surroundlng an individual casec, *

One reason for extended use of general courts Wﬂllu in combat was that
special court sentences of three to six months were hard to carry out
because of a lack of a place of confinement, In lieu therecof, a
general court would be used and it would feel obligated to impose a
five-year sentence.

Officers were punished as severely as inistcd mens An officer's
dismissal from the service and one, year in a penitendiary was more
severe than a five=ycar sentence for an enlisted man because the
latter had the opportunity to be returned to service and to end up
with an honorable discharge. 0fficers were not prosecuted as often
as enlisted men becansc of a, the diffienlty of imposing minor
punishments upon him, and b. the faet that his fellow-officers fre-
quently covered up for him, Erring officers affected morale and
caused disrespeet., As a remedy, it is suggested that better care be
exercised in selecting officers, and bettor means be devised to rid
.an unfit (as dlstln"w1shcd from inefficient) officer,

In my command, lawyers were always used zs law members on general
courts,
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ROTHGERBER, Ira Ce Jr, Symes Bldg., Denyer; former Lt. Col, General Staff;
serve d With general courts-martial in a number of cases, (P.25)

In the mdst famous mirder case in Australla, wherein a soldler was
accused of murdering three local women, I was a defense counsel,

- Despite many prejudicial rulings of the law member and my belief that
aceused was insane, General MachArthur affirmed the sentence of death
and the man was hanged. - ’ Ty

A lawyer should always be law member.

In Manila in mid=1945, two general courts were constantly in 50331on,
and resembled permanent courts., However, it scemed that their
members (they had no other duties) were incapable of other duties,

An accused heeds more protection in special courts.. Six months
confinement is serious, at least to the fellow who has to serve it.
Special courts seemed always to find an accused guilty and to impose
the maximm sentence,

Enlisted men should not scrve on courts. Bub while I do not think
they would be more lenient, I believe that morale and discipline
would be improved if they did so serve. A4s an alternative, it might
be provided that, at accused's request, he could have a court
prcdomlnantly consisting of men of equal or lesser rank,

DOYIE, Willl;ﬁ E., Empire Bldg., Denver; JAGD 2nd Lt. during War,; after
almost three years as an Eli, chiefly in headguarters and finally in
military government; limited court-martial experience. (P,28)

The JAGD is subjcct tﬁ:cpmmand.channclé.; It, should be an independent
corps, This would lessen-use of court-martial justice as a weapon of
disciplines A systém like The Inspector General would be de51rable.

Trained men should be used on cnurta, rather than mechaniés and truck
drivers, Good lawyers were available, but were used in extraneous
assignments, : .

Enlisted men could sit on courts if Dropcrly traineds

GATES, Bernard A.; former 'practicing lawyer, Lt now:National Fie)d. Setres
tery of the American Legion. (P.30) . -

In many ‘cases, the accused did not get 2 fair and impartial trial.
The American Legion is aiding to rectify this condition,

POWELL, William D., Tabor Bldg., Denver;‘formcr'ehlisted maxs {Ps31)

Enlisted men were afraid to testify as witnesses at one station,
because of their fear of the accused in two cases. Therc was also a
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general fear that if an enlisted man testified against an officer he
would be cutting his ovm throat,

At 0CS, I was instructed that'a soldlur was not tried unless he was
guilty, and that he was presumed to be’guilty until found innocent, I
had %0 r051gn from the school because of a2 bad foot.

‘Overseag, a soldier was tried for manslaughter, but despite his 5-year
gentence was eventually restored to duty, This demonstrates what gocd
officers can do for morale.

Gampetenﬁyenlisted men should sit on courts. But there may be influ-
ence by the officers, i.c. reassignment if the enlisted men do not
agree with the officers. Such enlisted court members would need
protection,

Most soldicrs returning from imprisonment, in stockades made good
soldisrs. The bad ones among them were not returned,

Officers should be punished as severcély as enlisted mens In Rome,
enlisted men were punished for associating with prostitutes on:the
streets. But officers associated with them in private in their rooms,
without danger of being zpprehended,

CHARLTON, Robert D., Ee&Ce Bldges Denyerj officer who served five years with
same outfits some court-martial expericnce; was a battalion conmander.

(Pa34)

In my command with General Richardson, no pressurc was exercised on
courts. The trial judge advocate and defense counsel were always -
lawyers, No Regular Army officers served on the court, Sometimes,
he criticised what he considered to be too lcnlcnt sentences, But

looking back, he may have been right,

Most new officers lacked court-martial training and also necessary
actual expericnce, As courts gained experience, their work improved.
Although some guilty men were acquitted, I do not believe that any
innocent were convicted,

i Courts-martial are improved when the commanding gcnerﬁl takes a
personel interest and exerciscs some personal sup@rv131on. Defense
had adequate opportunity to obtain witnesses.

No advantage would result from separating general courts from selec— |
tion by the commanding officer, Military training must be directed to
success on the battleficld., The leader must have a total cormand
function, Administration of justice, even for the more sérious
offenses, 'is a command function, Rather, the tendency should be to
make punishment more summary in combat areas,, .
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AW 104 powers should be enlarged. This would lessen the work of
infericr courts-martial, AW 104 power should include the limited
forfeiture of a man's pay for- the small minority of offenders within
a command, Likewise, spcecial court powers might be enlarged. Con-

. finement of offenders for six months or less meant little, because
there wes no place we could confine them during combat}: Rather,
such offepders usually were given restriction with hard labor,

Officers should'receive more ecourts-riartial training, The trial
judge advocate and defense counsel should be lawycrs, who perhaps
should have court-martial work their primary task.

Present courts-martial are good, but fail occasionally because of
inexperienced or uninterested persomnel, AW 104 powers might be
used more frequently, and lower echelen commanders should be backed
up in their decisions,

O'BRIEN, W, F., Symes Bldg., Denver; EM for one yecar and officer for three
years duxing World War IT; cither trial judge advocate or defense
counsel in about 400 cases. (P.41)

For me, court-martial work was an extra duty, but I always had full
cooperation, with everything provided, Court-martial work should be
an extra duty, and I do not favor a permanent court doing nothing
else. Such permanent officers would become too hardened, Civilian
Judges €o not become similarly hardemed, because ‘they are trainasd
Jjudicial men., Law members on courts seldom explain rules re pre-~
sumption of innocence and reasonable doubt, These law members
could be lawyers, and could deliver oral instructions to other
court members, However, it is not absolutely nccessary that they
be lawycrs, so long as they are qualified, diligent, and serious in
their duties., Leymen law members are even qualified to rule on
evidence. ' :

Accused should be immediately advised of his rights under the Fifth
Amendment and AW 24 as soon as he is arrested and charges have been
preferred. An. accused soldier has no counsel until the case is
referred to trizl, Many are convicted on their pretrial confessions.
lioreover, there is too mch confinement beforeé trial, ’

Courts-martial might add something akin to jury instrucbtions. Law
members should be required to'.read certain provisions of the Manual
for Courts-ilartial to the other members, or instruct them re
reasonable doubt, burden of procf, and the elements of the charged
offense. He nmight alseo summarize the evidence,

West Point officers are usually qualified as court members,

It is essenti2l that good reporters be available, Commanding officers
often request maximum sentences, and then reduce them, despite
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contrary provisions in the lfanual for Courts=Martials The faet that
most courts act in open session is not generally known, and should be *
brought to the attention of 211 enlisted men. In closed sessions,

some courts do not follow Manual procedure re scerct votings Good
members are essential to proper procedurc,

Enlisted men would be satisfactory on courts, but their service should
be dependent upon their:own quallflcutlona rather -than on rank or
length of service,.

Sometimes, overscas punishments were cxcessive as compared with
foreign viewpoints, i.e. the seriousness of murder in China, Burma and
India is not what it is in the United States,

MILLER, Victor A., €51 Clarkson St., Denver; Air Corps major commanding
personnel varying in number from 2,000 to 10,0003 had courte-martial
‘experience, mainly in training arcas. (P.48) :

The purpose of the courte-martial system is to adriinister justice, with
its effect on diseipline only ineidental, The system!s main weakness
! is that it is too cumberscme for operation in a combat zone,
Summary and special courts should be abolished, Most of accused
therein plead guilty. They should be substituted by an expanded
AW 104. 98% of the matters before the inferior courts are disciplin-
ary onlye

Defense counsel arc frequently most inadequate, and sometimes prove
prosccution’s case. In the scrious cases before general courts,
adequate counsel should be available, No one other than a trained
lawyer should be.permittéd to serve as law member . Not even West
Point officers should be permitted to serve in that capacity.

Initially, I was told that lawyers were the last thing the Army
wanted, Once in, I found the Army always necded lawyers.

Law nembers should be comparable to trizl judges, Reviews should be
as in appellate courts, with permissible briefs and eral arguments.

Maximum sentences are often demanded by appointing authoritics. The
way to cure tais trouble is to eliminate the inferior courts and
permit comvany commanders to impose company punishment on their men to
greater degrees In this way, those men will keep their records clean,
and will benefit permanently from such discipline,

PHELPS, Horace Fu, 629 Bel Air Ste, Denver; former JAG officer. (P.56)

The court-martial system is one of the fairest.devised, from
beginning to end. i .
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Its mein weakness is excessive lecgal and illegal control by the con-
vening authority, i.c. too much identity of prosceution, judge, jury
, and court of réview, . At least the power of review should be taken
away from ‘the/convening authority. (Examples of misuse are noted.)
However, carc shopld be cxercised rc hindering 2 commanding officer's
cormand functions, Other weaknesscs in the system resulted from lack
of experience and training. Another wealmess was in the methods
sonetimes used to get confessionsy, and their misuse in court there-
aftcr. Lot It o
The JAPD was inadequately staffed. With only about 100 officers at
the war's cormencement, they did not get their expansion program
started despite over- 10,000 applications from outstanding young
lawycrs. The Army did not adequately use its legal talent.
Neither swmmary or special courts sheuld bé abolished, Rather, their
jurisdiction should be extended, i.c, special courts up to one year
confinement._ AW 104 powers might also be onhndgd.

Oral 9ppeal arguments would seem to be unnecessaryy particularly in
wartine,

There was a great lack of uniformity in sentences. A revised Manual
should contain more detailed rules re maxirum penalticsy For many
offenders, a'labor battalion might be the best punishment.

BﬂRRY; thlut Je dley Go&E Blde., Denveri 1st Lt. Marine Corps Reserve
(P.B2)

The Navy has'no requirement that court members be lawyers or
legally trained, Bad results and justice miscarriages have occurred.
Evidence rulcs are disregarded, although in some. cascs the courts
probably reached the correct result. The Nevy did not provide for
reporters, and those who served when requested frequently turned in
unrecognizable results. In the Navy, availablec Judicial preccdents
were lacking, The Navy judge advocate's duties ineluded being a2lmost
a-lackey fcr the courts, and there was iittle cooperation from the
command, Legally trained defensec counsel frequently were not avail-
able, Officers chosen for defense: eften had other tasks which
engaged them more fully. Although the Nevy has appellate review,
there is no staff judge advocate to act as the commanding officer's
delegate therefor., The Nevy system is antiquated.. ‘The Navy should
follow the Army in sceking to improve. .

CHISHOLM, Theodore A., Ass't. Atty. General, -Ste o Capitol, Denver; formerly
Col., JAGD. (Pu65) :

The present system of military justice is good, and compares favorably
with civil criminal procedure., Difficultics chiefly arise from inex-
perienced personncel, ..On the whole, accusdd soldicrs have more
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protection than civilians, In my command, competent counscl were
sought, as well as law members and court presidents. Law members were
always lawyers in my command, and should be,

Enlisted men should not be eocurt members. It would be unfair to the
enlisted man for him to have to return to an outfit in which he had
adjudged a man. It would refleet against constituted authority, and

' injure discipline., Powexs of the commanding gencral and reviewing
authority should remain a§ they are now, Even in civil life, -
Governors have cormutation powers. Whereas the function of 2 court
is primerily to administcer justice, the commanding officer!s primary
concern is one of disciplinc, f

BAER, Charles S.s; 1725 Shcrman St., Denver, formerly Air Corps major, with
sone court nertial experience in 8th Air Force in England. (P.68)

An accuscd soldicr is as well protected as a civilian in eriminal
matters. The court-martial systen works better in peace because
there is more time, In wartime, it must be rigids Defcnse counsel
inadequacies nay be blamcd on the interference of other duties, A
solution night be found by asgigning full-time officers to court-

martial work in certain cormend areas. Legal officers .should be
vailable in small organizations,.

During wary stockade ccnflﬁCﬂﬁnt wes more of a reward than punishment.
As~to the Lichfield. trials, while I do not béllcve ~in physical
violence I would favor other rigid hardships.

liore conpany punishrient should beg permitted, i.,e. up to 30 days con-
finement, and other new types of punishnment. Summhr"'court officers
should be permitted to impose up to three or four months confinement,
with' trained officers used in that capacity. BSpecial court powers
+should also be extended re purely military offenses, using some sort
of a ecivilien law member,
The nost serious defect of the court-martial system is the domination
by commanding officers, This domination starts at the top of the JAGD
and geces on dovm bthrough the setup, Independent courts might be
satisfactory if the JAG approaches.the probleom from a judicial rather
’ than nilitary standpoint. But it was my expcrience that I had to go
to the commanding general:to avoid the.domination of the staff judge
advocate, lest Point cfficers handle things better,

SEYDEL, Frank, Col., Chemical Werfare Service; Chief Judicial Branch, Legal
Division, Allied Control Counecil, Berlinj; service in both wars;
reserve officer in intcrim. (Py75)

The greatest eriticism of the courts-martial system is to be found in
the influence of command, To correct this, it would be necessary to
assign court members from transient officers of another command,
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The primary function of the system is disciplinary, It 'is not part
of the American judieinal systems A volunteer in the Army has agreed
to take a full Army life, including courts-marticl, But a draftec
is in somewhat of a different status, and wonders whether he must
forego his Constitutional rightse

We might abolish inferior courts, substituﬁing command powers in this
regard re mllltarvhtype offenses—--unless the accused demands a court—
nartial, ;

NEWCOMB, Herbert J., Midland Savings Bldg., Dgnvcr- former JAG Lte Col, in
Washington and Australia, (P.78) .

An outstanding defect in military justice is consecious and tinconscious
influence by appointing authorities,. The clement is always prosent.,
It might be removed by having courts appointed from personnel outside
the command. Mecans of domination: efficiency reports and recommenda-—
tions for promotion. It would be better to have the JAGD appoint the
courts, thereby divorcing them from command. The law member should
rule on all questions of law, but should not participate in the vote
or the sentence., Otherwise, court members tend to rely too much on
the law rember rather than listening to the facts,

Vhile nonlawyer law mcmbers were sometimes quite bad, I do not think
. any innocent men were convicted. Law mcembers should be lawycers.

- Therc was no shortage of lawyers in my cumniands, There were many
-competent lawyers among enlisted men. I had one man who should have
had a2 commission without going to sehocl, so as to be of more use to
the Army. Law mcmbers should not' sit in closed sessions. Rather,
theyshould instruct the members in open court.

Officer training re courts-martiol was inadequate. This applies even
to high-ranking officcrs. Peacetime officers need more training in
the practical administration of military justice. Better dcfense
counsel should be apptinted. They are rarely as competent as the

¥ trial judge advoeates. ,This is unfair, It should be vice versa.

Probation procedures should be cxtended in the Lrngr.

If company commandery npowers are cxpanded, it might be wise to sub-
Jject their actions to revicw. There were few competent company
commanders, with those coiing up from the ranks being the nore
competent, Honetheless, good company eormanders are invaluable,
Those who did file charges were sonctinecs doing so to pass the buck,

-
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SABIN, James idey 1326 Pearl St., Denver; Master Scrgeant in JA office; now
in District Attorney office in Denver., (P.84)

The chief wealmess in the courts-martial system is the difference of
ability betwecen trial judge advocates and defense counsel, As a
result, improper defensc often resulteds 4An improvement might result
by having the two be of equal rank, The pretrial investigation is
good, and night be adopted by civilian jurisdictions.

KINGSLEY, Robert T., 835 llonaco, Denver; formerly Air Corps lst Lt.; now
with District Attorney office in Denver; served in JA; had 4th Air
Force courts-martial experience, (P.86)

The courts-martial system is to be admired, It is not as bad as
painted, and should receive better publicity to show how it rcally
works. As to disparity of sentences, the 48 states also have
disparitiecs,
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NOTO, Mario T., 8809 1l4th Ave., Brooklyn; attorney; EM and noncommissioned

officer during war, with AAF court-martial preparatory duties. (p. 3)

I prepared charge sheets and conducted preliminary investigations. AV
104 should be amended to permit enlisted men to sit as court-martial
members. Officers tend te misunderstand the facts surrounding
offenses charged against enlisted men. Other enlisted men would more

fully appreciate the surrounding circumstances. However, enlisted
men court menbers should be qualified, i.e. be law graduates or
lawyers. Likewise, I would require eofficer-members of courts to have
the same background. T would have the courts half officer and half
enlisted men. I would amend AWs 8, © and 10 re appointment ef courts.
A11 courts should be appointed by an echelen next higher than the
command headquzrters. This would be feasible even under combat con—
ditions. In my command, too many court members would already be
familiar with the facts of a case before it was tried. At present,
the trained law member need not. be present. And even if he is pre-
sent, one men alone cannot exercise enoubh influence on the balance
of the court memberss.

AM_SG should be amended, because it is now too general. - I have seen
several cases of its abuse. It should be framed to cover every
conceivable offense.: Merely to have a competent’ court president
would not eliminate the various difficulties. While rank may not
dominate, it is an-important factor. All court-mertial officers,
1nclud1ng defense counsel, should be lawyers or have legal training.
AW 70 investigations should be by more than one individual, i.e. by

a board. DNow, investigators are frequently .incompetent and are
ipfluenced. One enlisted man might sit on. these investigating boards.

Nonetheleés, I do not believe innocent men were convicted.

Joseph, 280 Broadway, N.Y.; attorney; EM and iP officer during war;

court-martial experience. .(p. 24)

Qualified enlisted men should sit as court members for trials of both
officers and enlisted men. A1l lawyers should be commissioned as
officers, the same as dentists and doctors. Eut if they were not
conm1551onod the enlisted men sitting on courts should have legal
background. Too few court members have knowledge of legal procedure.
In our outfit, we were fortunate to have summary court officers who
were also lawyers. Yet only a few followed ‘fanual procedures.
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Generally, special court presidents were without legal training, and
frequently admitted inadmissible testimony. My experience was that
on general courts the law members were well qualified. Special
courts should have a leawyer to serve as president and law member.

In my experience as defensc counsel,'I was frequently hampcred by
inadequate time to prepare a proper defcnses I was burdcned with

other duties. Yet continuance was almost always permitted. There
should be a ten—-day interim between the filing ef charges and the
trial, .. (

The trial judge advocatc, defense counsel and law member should all
have full-timc, permancnt jobs. Admittedly, difficultics cculd
arise ip combat, conditions.

Inhcrent command'doﬁination fcsulted by the customsry desirc for
g?omqiion on the part of courts-martial officcrs. Likewise, skin
let'grs were written.

As a whole, however, I felt that overall justicc was achieved. In—
nocent men were not convicted, although some guilty mcn may have

gone freec. Somc men I defended were guilty, yet I got them acquitted.
I won enc of thecsc cascs because of zn omission in the prosecution's
proof-—and reccived a skin letter.

1S QUITTNER, Joseph, 36 W. 44th St., N.Y.; lawyer; Intclligence officer during
war with court-martial cxpcricnce. (p. 41)

Court-martial difficultics resulted from inadequate prosccution and
defense, and inadequatcly trzined court members. Courts-martial
should be the same in peacec and in wartime, in combat end non-
combat. Prosecution and dcfense duties were not primery duties.
There was inadequate time for preparation. There was incxpericnce.
Once, when I complained of inadequate definsc, I found myself
appointed defense counsel. It was a pushover for mc to gect men
acouitted in various cascs.

Enlisted men sentences were sometimes too severe, occasionelly
caused by commend influencc upon the courts. Investigetiens were
inadequate. Thile a pcacetime Army might not be able to get lawyers,
lawyers werc available during wartime. Iaw mcmbers cannot be per-
emptorily challenged.

There should be two types of courts—one for military offenscs along

" the line of present courts, end other courts which would trevel
circuit. These courts should be speecially trained, as well as the
prosecution and defense (2 public defender would travel the circuit).
These travelling courts would try offcnders accused of moral tur—
pitude crimes.

BECEER, Gecorge, 36 V. 44th St., N.Y.; lawycr; EM and officcr during the
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war with extensive courts-martizl expericnce. (p. 51)

Investigating officers are too rushed in their work——usuzlly have to
report within R4 hours. They arc untrained. They should be trainced
men from the criminal investigation department, although they nced
not be lawyers. Investigatorial duties should be full-time and a
rezular detail, independent of local command.

Officer sentences were too lenient, and usually did rot stick. The
sentences were reduced before the officers actually went to jail.
Enlistcd men lack confidence in the court-martisl system. Onc factor
is the ability of officurs to cvade sctuzl punishment. Rcgular Army
officcrs were seldom brought to trial. Dishonorable discharges should,
not be mendatory with sentincus over six months.” Fuw innocent men
were convieted. Yet enlisted men had little confidence in the court-
martial syst.m. This chiefly resulted from the fact thet enlisted
men wiere more frequently brought to trial, end wire given morc

scvere sentences. Defense counscl are inadcquate. There is too
much pretrial haste. Accuscd do not sec their counsel until after
charges arc filed against him.

0f the 1500 ecases I handled, I was trial judge 2dvocate in about 70%
of them. My consciencc is clear as to that 70%. This likcwisc

~applies to the 30% in which I was defcnsc counscls No injustices
resulted, although meny of the sentences werce too severe.

SAMSEL, Harold J., 84-24 105th St., Richmond Hill, N. Y., layman; EM and
officcr during war. (p. 73)

In modern werfarc with mcchanized equipment, teamwork is vital and
men cannot be missing. After cxtensive battles, a2 number of the men
of our cutfit took off during the wintcr of 1944-1945. The cnomy
attacked while they were away. lNe sufferced casualtics, many of which
would not hav. occurrcd had the mis ing men been present. Undoubt-
edly, thosc men werc tired with combat fatiguec. Nevertheless they
indireetly caused the decaths of their fellow soldicrs. They werc
court-martialled and given scvere sentences. In the circumstences
this was proper. As to the trials themselves, they werce handled

in higher cchclons. Our combat outfit was not equipped to handle

all the papcr work. Scperste combat units such 2s ours needed the
assistancc of higher echclons in this type of matter. Outside of the
above isolatud incident, disecipline in our unit wzs good. Therc was
no such thing as rank. Rll the men lived and worked together. HMinor
offcnsus wore dispinsed with in inferior courts or without resort to
courts. As to scparate courts, I belicve thet the sverage enlisted
man in my outfit would have preferred to be tricd by his own officers.
I do not believe, howcver, thet this would be true generally.

PELZ, Robert L., R0 Pine St., N.Y.3 lawycr; officer during war. (p. 83)
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Courts should have lawyer—law members who are complctely independent
of the court President. Cn the one court with which I served, the
Regular Army officer president occasionelly cowed the law member

in an attempt to hastcn findings of guilt. Staff Judge Advocates
should appoint the law members from a higher cchelon. This would
not adverscly affect local diseipline. The lew members should have
finel say on rulings of law, but should retain their power of voting
on the evidence with othcr members of the court 2s is done now.
Trial judge advocates and defense counsel likewisc should come from
higher echelons, and should bc legelly trained men. Defense counsel
should be appointed the minute charges are filed. The explanation
of his AW 24 rights to an accused should bc 31mp11f1ud so that he
will undcrstend it.

Judge advocates should have the right to recommend the nolle prosse
of easecs. Letters of reprimand should not be permittcd. « The practice
was too frequent.

BRAVIN, Hyman, N.Y. lawycr; EM and infantry officer during wer with court-
martial expericnce. (p. 101)

As 'an enlisted men, I received no military justice instruction. 1In
officcrs! candidatc school, wec had two hours of instruction——the lest
hour consisting of listcning to 2 moot court. In a newly-sctivated
division, I reccived another thrcc hours of militery Jjusticc training.
This was inddequate.

As compered to enlisted men, officer punishment was inadequate.

The President should crcate a militery justice division composcd of
civilian attorneys responsiblc only to him, with complete authority
to handle courts-martial. The President should meke the appoint—
ments, as distinguished from the JAGD. :Formal preliminary invest—
igations should be conducted by a civilian attorney trial judge
advocaete. Swmeary court officcrs should be eivilian attorncys
rather than Army officers. MMembers of this new legal division
would retain their eivilisn status, would not wear uniform, and
would have no rank. It would appoint trial judge adveocatcs and
dcfense counsele.

Special and gcneral courts should have 2 eivilian attorney who would

act 2s a judge with finel word on 2ll legel questions. He would also
determine and imposc sentences. Qucstions of fact and determination

of guilt would bec the responsibility of 2 jury composcd of Army per-—

sonncl. (Note thet Army already tekes civilian persomncl with it

in the field, i.c. Red Crosss) '

The above plan would make for irrrpartiélity, uniformity of punish-
ment, end an abscnec of thc prosecution of melicisus and arbitrary
charges. As the system worked in practice, there was a tendency

56



NEW YORK

to often give excessive sentences, despite Manual for Courts-lartial
provision (par. 80) that the initial sentencc be legal, -appropriate
and a2dequate. The Manual contains meximum but not minimum punish-
ments for described offenses.

McKXEOWN, Maurice J., 1 Lenox Pl., Maplewood, N.Y¥.; lowyer; IG and JA officer
during wor. (pe 117)

In general, the courts-martial system works well. TIts defects have
chicfly rcsulted from its administration and personnel inadequacies.
In my Air Forccs unit, we 2lweys used competent personnel in serious
cases. 1 tried the cases against compectent defense counsel of the
same rank as mine.:

AW 70 investigotion reguirements should be modificsd to provide that
defense counscel be present =t the pretrizl investigetion. Res-
triction on the usc of depositions in capital cosecs as outlined in

AWl 25 should be removed. Depositions should be permitted in capitrl
cases. This would eliminete the practice of using stipulations. In
singlc trials of morc than one 2ccused, each accused should be per-
mitted a percmptory chellenge. AW 95 should be ebolished completely.
AW 96 provisiens would be a sufficient substitute. AW 85 rc¢ drunken
officcrs should be abolished for thc same recason. AW 104 powers should
be increased, to permit fincs against officers of 2ny grade. Officers
should be triable before inferior courts, and AW 13 should be amended
to so permit. ;

Rather than usc lawyers in a civilien cepacity as the last witness

suggested, I would prefer that they be better utilized by the JAGD,
upon rccommendations of vorious bar asscciations. It wrs diffieult
during this war to obtain 2 JA eommission. JA officers should sit

as law members on the courts in place of the present immaturc, in-

experienced officcrs.

FILIVAN, Henry I., 1R0 Brozdway, N.Y.; lawyer; Air Force officer acting as
JA. (p. 128)

Military justice should be eonsidered in the light of doing justice
rather than as an arm of discipline. Courts wcre not free to do
justice because of the inherent domination of the appointing auth-
oritics. This dominetion should be cbolishcd. Botter quelified
officors with adequate rank and experience should oe used on eourts,
~lthough the size of the courts should not be inereased. Dcfense
counscl must have ebility equal to that of the trial judge advocates.

The AWis should bec revised. There should be scparatc tables of
punishment for enlisted mcen and for officcrs, with diffcrentiation

in punishmcnts for somc offenscs. A man who commits an offensc should
know the punishment he will reecive. There should be maximums for the
wertime militery offenscs.
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There should be district general courts-martial independent of lecal
command in order to prevent command domination. These courts should
be permanent, manned by JA members. Some of the present JA functions
should be lodged in a civilian judge advocate general as is done in
England. Such 2 civilian JAG should be independent of the Army, and
should be represented at all general courts——to act as adviser to
the trial judge advocate, the defense counsel and the court. He
should advise on points of law, and should sum up the facts without
opinion.

Company punishment should in practice bée more of a trial.

There should be a Federal Rules of Military Procedure, to substitute

. for the Manual for Courts—Martial. If this be not done, then the
Manual should be clarified re doctrines of irresistible impulse, etc.
There should be more emphasis upon training of offlcers in court-
martial matters.

GOODSTEIN, Irving D., N.Y. lawyer; EM and &ir Force officer with court-
martial experience. (p. 143)

‘Generally, justice resulted from the court-martial system and a
remarkable job was done.- In the .main, soldiers also believed that
Jjustice resulted. There should be available to accused defense aid
which had no relation to command and had only accused's interests at
+heart. Legally-trained men should always be available.: Better
determination might be made 2bout an accused's psychiatric health.

10 Sept 46:

JACOBSON, Daniel, 110 E 42nd St., N.Y.; lawyer and member of American
Legion legal committee N.Y.j; EM and noncommissioned officer
instructor on court-martial matters. (p. 149) °

Excessive courts-martial sentences were impesed quite often, but were
later drastically cut or shortened through rehabilitation Processes.
This meant that there was no certainty re the extent of punishment.
Men generally did not expect to serve their full sentences. Sentences
should be passed by a2 single court member——a qualified lawyer familiar
with sentence uniformity and experienced. The law menber should be
court president and should zct as 2 civilian judge does. Ample
lawyers were zvailable during, wartime. Trained legal defense counsel
should be used, and their arguments made available te reviewing
authorities. The trial judge advocate should 2lso be a lawyer.

The rest of the court members would act as jurors.

LIBERMAN, Julian, 201 W 85th St., N.Y., lawyer; noncommissioned officer
during war wish court—martlal eyper1ence. (p. 154)

. Every lawyer should be given a direct JA commission in the Army.
The JAGD should be independent of the Wer Department, and responsible
58 '
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only to the President or somc other body. - Its members should, however,
serve as officers. Three JA officers should be assigned to cach unit,
and these men would rotate the dutics of trizl judge advocate, defense
counscl and lew member. Thcy would alwsys be independent of the rest
of the Army.

The summery court might well be abolishcd, extending the powers to
comprny commanders as AT 104 company punishment but permitting the
accused to complain to the JA officer with the unit.

EVERS, Irving C., 591 Summit Ave., Jcrscy City, Ned«} 1ewycr, offlcunldurlng
wer with court-martial expericnce. (p. 167)

The court—mﬂrtlﬁl system should be oparated by trrined personncl. The
low members, tricl judge advocntes and defense counscl should be
members of. thc JAGD. There is cxisting sentence disparity beticen

~ officers and enlisted men. Officers get off too lightly. Enlisted
men resent this. Justice must be impartial. Officcers should be
punishcd more severely. As It was, rank protectcd rank. " Commanding
general influcnce wos prevolent. All personnel ossigned to courts—
mertial work should have constant training and 1ndoctrin“t10n. The
members other than the law member would act. 28 Jjurorss '« .

KIRSCHENBAUHL Saul, Courthouse, Newrrk, N.J.; coprt reporter and represent—
ative of the court-martial record revision committee of the National
Shorthand Reporters Assn. (p. 179)° -

‘Since court reporters arc highly trained, the Army should commission
them at lcest as first lieutenants, and should furnish them with
typists for transeription. . invg there werc never Lnough qualified
reporters in the Army, thore should be 2 reporters! pool 2t regional
centers to handlc work not alone of courts—-mertial but also of other
types of investigrtien. Repofters should be permitted to specify the
equipment they need. The Army'hﬂd no-classification for rcporters.
Instchd they cl“551f1ed 211 as’ishorthand writcrs, regardless of speed.

CAWSE, Alfred J. Jr., RS Hyatt St., Staten Island; lawyer; EM and Ji officer
(p. 189)

All officcrs should have some military justice treining. Excessive
sentences were frequent. Courts should apply reasonable sentences.
Courts scldom have mitigating circumstances bcfore them. Although
defense has the right to put them in, thoy seldom dc so. The general
practice is to announce sentences immediatcoly. Therc was disparity of
treatment between officers and enlistcd men, with resort to AW 104
punishment for officers re offenses which: had an enlisted man committed
vihen. he would have been sent before 2 court-morticl. Likewise, not all
officcks arc covered by AT 104, i.e. only company grade officers are
covered. Even before courts~mﬁrt1?1, twice &5 many officcrs as' enlisted
men were a2cquitted (8.7% for enlisted men; 19. 7% for. officers). AW 95
should ‘be amended so that it would' not include thc mendatory punishment
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.of dismisssl.’ fhis-provision recsulted in some acquittals of officers.

,Courts—m"rtlﬂl personnel were frequently 1ncompetcnt with the less

competent officors being =ssigned this duty.” The JAGD should be ex—
panded to include 211 lewyers. Ber Associations should promote this.
It .took me 18 months as an enlisted man before I was commissioned

n JA officer. After the commissioning of lewycrs as JA officers,
they should have specialized troining. During this wer, I understand
that only 5% of the lawyer applicents for the JA school were 2ccepted.

Capable men werc tuined down.

Tith an expanded JAGD, & mllltary justicc division could be establish-
ed. This would be divided into an exccutive scetion, 2 pretrizl
section, & trial scction @nd a review scction. Yhile this should not
be scpﬁratu from thc Army, it should be rcsponsible only to the War
Department and entircly removed' from command influence. (Tiitness
details: prtsunt recview procedurcs)

".Genercl courts should be of cithcr permanent or scmi-permanant
. .structure, assipgned from higher headquarters. Every law member,

dcfcnsu counscl and trial judge advocaté should be a JAGD member.

The presiding court member should be the lewyer, with no vote on the
accused's guilt or innocence. He should act 2s a civilien judge.
Reviewing groups should be set up 2s in civilian life, with 21l cascs
having automatic appesl., Neither personal argument nor appearance
would be necessary, but 2 dcfense brief might ba uscds

Generally, courts-mertial did not rcsult in incquitics, and generally

'did good.works An enlisted men on the court would not inerersc

justice«. However, many enlisted men do not belicve they are getting
a squarc deal., AW 92 punlshmpnt for rape should not be mandatory.

BEEPMPN JIsadore, N.Y. attorney; EM and warrant officcr during wer, working

in JA offige. - {p. 4} -

The court-martial systcm did work both at home and abroad. The
guilty were convicted and the innocent werc acquitted. Criticism
has been chiecfly directed to horsh sentenccs.

Inexpericnced officers sometiies drove enlisted men to -committing
offenses. It is my belicf thet the Army is wrong in feeling that
discipline is maintained by severc scntences. A distinetion be-
tween moral turpitude offenscs and militsry offenses should be made.

General courts should be pcrmitted discretion to give indetcerminate
sentences without dishonorable discharges. I subsequent rehabilitation
board should meke the final detcrminctions later. Rehabilitation
processcs were worked out during the war, with men being @blc to re-
deem themsclves at the end of 'six monthss: The riviewing authority

determined whether or not an accused would be sent to a rehabilitation
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center.

Experienced JE officers should be the law members of courts, oper-
ating from & separaste headquarters on & rotating basis. These law
members should preside over the courts and hove finsl say on ques—
tions of law. They should charge the court, but should not par-—
ticipate in the closed s¢ssions. Defense counsel were weak, in-
experienced, and rank-conscious. There should be permanent JA
defense counsel, rotating from higher headquarters and responsible
only to the JA office. They should have no ether duties. It should
be mandatory that they submit a brief or resume in every case to
reviewing autherities. Court members should be appointed by pznel
selected by someone other than the officer who will subseguently
become the reviewing authority. They should be selected a2s civilian
authorities select jurors. Pretrizl investigsotions should be im—
proved, with defense counsel assigned prior to those hearings. They
should be conducted by beards.

WALLSTEIN, Leonard M. Jr., N.Y. lawyer; JA efficer during war. (p. 230)

Discipline must be combined with justice. Military justice worked
differently in different places. Likewise, there was a more in-
dulgent code for efficers than for enlisted men. Mere precedural
changes will not remedy these faults. Top control administration
of military justice should be removed from the Regular Army Judge
Advocate Generzl. His experience and temperament is inadequate,

and he lacks public confidence. Rather, the entire subject matter
should be placed under an Assistant Secretery of War charged by
statute with its responsitility. I dc not think such a man would be
influenced by politics.

There should be a limited appeal to a2 civilian court of appeals,
perhaps constituted of federal judges and perhaps limited only to
death cases.

Courts should be appointed by geographically-located officers, these
latter also having the power of review but subject to the further
appellate review just mentioned. Preliminary investigations should
be supervised by lawyers. Lew members, prosecutors, defense counsel,
administrative men and reviewing authorities all should be lawyers.
Bar Associations should assist the Army in their selection znd in
their commissioning. I do not favor enlisted men on courts. They
would not be in a positien to stand out 2gainst influences which
might exist, and would be subject to command influence more than
officer members.

The civilian Assistant Secretary of War for Military Justice would
supervise a corps ef lawyers——call it the JAGD er anything else. The
ordinary court member would still be a lay officer. Law members
would be the presidents of their courts, with final say on legal
questions. They should charge the courts. They should alse
participate in the deliberatiens.
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CHANANLAU, Alexender, 52 Willisms St., N.Y.; lewyer; EM and noncemmissioned
officer during war with Ji. experience as clerk. (p. 241)

Officers consider courts-martial 2s an arm of discipline rathcr than
ag 2 means of administering justicc. Lewyers, or 2 free JAGD, should
administer the courts, a2nd then this eriticism would not exist. The
number of courts-martial in one command decreased when the Ji was
given frecdem. The Army failed to fully utilize its legal tolent.
hen I appliecd for Ji 0CS, there were 25,000 applicants, but the
quota wes only 75 men every three months. My applicotion was re-—
jected because I had only had two yesrs legal experience.

Generslly, the innocent were nequitted and the guilty were found
guilty. However, there was a diffcrent standard for officers than
for enlisted mon, with the former being trecated more leniently.

The feeling wes thot if you sentenced an officer to jail, his future
use as a2n cfficer was lost. Mandstory punishments for officers

are too severc. Likewise AW 92 rape punishment should not be man—
datory. Company commenders noew have sufficient AW 104 powérs.

Therc sheuld be 2n independent JiGD. The mere assignment of lawyers

as law membcrs, defense counsel and trial judge adveocates will not

cure the prescnt defect of command dominetion. The entire court
_must be removed from command influence.

IEFKOWITZ, Bugene E., Chairmen of 2 military affeirs committie of 2 Flat—
_bush chapter of the LVC.; lawyer; EN whose Ji avplieztion was denied;
experience as & Ji elerk at U. S. Disciplinary Barracks, Green Haven,
Nels (ps 257) ' '

My experience at 2 U. S. disciplinary barracks ccnvinced me thet 80
to 90% of the men confincd were guilty of the offenscs of which they
werc charged. But from 5% to 10% of the men had been "railroaded"
by drumhead cocurts. Courts-martial werc hampered by Lrmy brass.
The ccurts—martial system is often administcred by inecompetent
perscenncl, which in turn means improper administration. There were
inadequate defensc counsel, law members and investigating officers.
Professional officers are more pronc to regard both enlisted men

. and temporary cofficers as infericr persons. Officer court members
are inadequately trained. The militery justiceé procedural manual,
T R7-255 is excellent but is seldom comprehended by lay officers.
One officer (Lt. Ccl.) who had served as lew member on general courts
obtained only 2 35% score at a2 military justice examination, despite
the fdet that he was permitted to use TM 27-255 during the examination.

Militory and non-militery offenses should be distinguished. T have
seen convictions of some innocent persons, duc te inadequate defense
counsel.” Lt the U. S. Disciplinary Bhrracks, I was told not to
advise inmates of their habe2s corpus rights. Company commander
inadequacies alsc lead to courts—-martial. There wis a tendency to
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assign less capable cfficers to courts-mertial duties. Lrmy courts
were rubber stomps for superior command.

En independent JiGD is 2 good idea, but it should be compesed of
civilians under the War Department separate from Lrmy brass. I wculd
go further than putting enlisted men on ccurts. I would provide for

- a jury trial. /L record should be kept of summary court evidence.

GREEN,

Summery courts should consist of six-men jurics drewn from » combined
panel of officers and enlistcd men 2nd not subject to pressure. No
trial delays sheould be permitted, and dilatory officers should be .
prosecuted under AW 70 provisions. /Llthough an accused is supposed
to be able to select his own defense counsel, my selection by an
accuscd 2s his defense counsel was interfercd with by higher command.
There was merked sentence disparity. But T must admit that toward
the end of my military service, I did see Lrmy directives that
sentences should conform to the District of Columbia Code.

/. number of general court cases might have been disposed of in
inferior ccurts. First offenders in nen—combat zones should never
be sent to higher than special courts, with sentence limited to six
months. The Tsble of Maximum Punishments should apply to officers
as well as to enlisted men. There should not be 2 double standard
of justice. Company commander AW 104 powers should not be expanded.
They already are abused. AW 96 should be more specifics

Williem A., 1775 Broadway, N.Y.; lawyer; FL officer during war w1th

limited court-martial experience. (p. R76)

My Third Lrmy experience with general courts—martisl indicated that
only very sericus cases were sent to.the general courts. The Third
srmy staff judue advocate did an excellent job with what he had to
work with. ILawyers were used as lew members, defense counsel and
triel judge advocates. The rest of the court members were taken from
wherever officers were found to be availablce Tco much latitude is
allcwed individual commanders in drawing their chargces against a
scldicr. .Competent personncl should be provided to hendle courts—
martial matters. - The commanders themselves have mere important
things to dec. Best men could not be sparcd from combat duty for
court-martial work. Usually court-martiz=l work waes considered by
cfficers tc be 2n onerous duty, and something with which he has had
little experience or !mowledge. He wantsato get done with it quickly.
I believe that the ccurts on which T sat listencd more cerefully in
cfficer cases, feeling, "There bubt for the grace of God go I.
Likewise, they hesd morc sympathy. foy dfficers. Too frequently,
inexperienced officers were guided wholly by the table of maximum
punishments. There was some dc11nﬂt1cn by rank. Courts generally did
not considcr mitigating circumsta ncess. . The best law member I ever
saw was removed from the court on the recomméndation of the president
because of his insistence on excluding improper testimony. Good court
reporters were difficult to obtain, as were alsc interpreters.

i
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Review of general court cases was good, yet the system is dangerous
because initial review is accomplished by the headquarters which
appointed the courts. Sepsration of the JAGD, law member, trial
judge advocate and defense counsel from command would not solve
the problem unless there was an available pool of competent per-
sonnel. Civilian lawyers would not be the solution, because they
would command no respect overseas. However, it would be an ad-
vantage to have &n independent JAGD operating somewhat slong the
line of the Inspector General's Department.

There was much sentence discrepangy between commands. Different
generals have different viewpoints, GSome kind of parole and pro-
“bation system would be wise. The Army should have the equivalent
‘of habeas corpus writs. But by and large, the military justice
system is goods The JAGD should be expanded. A JA officer should
be attached to every unit down as low as infantry regiments. If
you get better field J& personnel, you will get better and more
uniform justice. Should you put enlisted men on courts, you will
probably get second rate enlisted men as you now get second rate
officers. Moreover, you would have to have infantry enlisted men
to try infantry accused, etc,

GGLDSTWIN Hyman E., 135 Broadway, N.Y.; lewyer; noncommissioned technician
in war with court-martial clerlcal experience. (p. 298)

Habeas corpus procedure is not needed by the Army because AW 70
provisions for a speedy trial are already adequate. Many appointing
authorities dominated their courts, particulerly re findings of
gullt and maximum sentences.. Sometimes, a dozen ‘trials would be
held by a court after @ p.m. of an evening. There were inadequate
defense counsel. Appointing authorities should never be the re-
viewing authorities. There should ba a separate legal department

in the Army. The judge advocate, the appointing authority and the
reviewing authority should be lawyers. In my local command JA
officers, some of the personnel were not lawyers.

AW 104 was too infrequently resorted te other than to officers.

I woudd do away with summary courts,.and try the minor offenses by
special courts of at least three men. (other than those which
might be handled by AW 104) ‘

RODMAN, Leroy L., 150 Broadway, N.Y.; lawyer; EM and JA officer. (p. 311)

The Army should have an independent judiciary, Most civilian—
type offenses reach court-mertial through AW 96 (other than those
which come up through AW 93). 'he court-martial system dispenses
Justice as well ‘as discipline, It should therefore be made to

act as a judicial system. One Regular Army officer told me that
when he was doubtful of the extent of an offense, he #léo resolvéd
the doubt in favor of the greater offenses His reason: the re-
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viewing authority could cut down the more severe finding of guilt.
The remedy would be to create an independent judiciary within the
confines of the JAGD. JA officers should be responsible to T'ash-
ington for their promotions, discipline and conduct. They should
send courts on circuit. ALopointment of such JA personnel should be

. on 2 principal duty basis. Iocal commanding of‘icers should have

., more AW 104 power. This new JAGD would consist of a panel of courts,
a panel of prosecutors, and 2 panel of defense gounsel. The. JAGD
would 2ppoint both special and general courts.

BREITVAN, George, 580 So. 1lth St., Newark, N.J.; master ‘sergeant during
war. - (p. 3RL)7 .

The primary purpose of the court-martial system is to maintain dis-
cipline. This explains the thousznds ef miscarriages of justice
during the recent war, and why there was disparity in punishment and
overly—severe sentences. It explains why trials were ‘often eut and
dried, end why enlisted men were considered guilty until proven %o be
innocent. The system must be revised radically, rather than merely
reformed. The functions of prosecutor, judge and jury mus® be re—
moved from efficer cnrps controls Instead of general courts-martial,
there should be civilian jury court trials for the serious offenses.
I would extend civilian courts overseas—civilian judges, lawyers and
juries.

RICHARDSON, Milton J., R2¢ ¥ 110th St., N.V.; staff sergeant during war.
(p. 325)

There should be civilian court trials for serious offenders. At
present, summary courts are least democratic. I would abolish
summary courts, and would combine summary 2nd specizl courts. I
would use a jury on this new court which would consist entirely of
enlisted men of no higher rank than the accused. 2 sergeant might be
tried by a court of privates. This would meke both the Army and
sergeants better. Negro soldiers should serve on courts trying negro
accused. Men on these juries should be chosen from outside units.

We need a2 new set of Alls and a Yanual for Courts-lfartiel rather than
a few piddling reforms.

SOBEﬁNHEIM, Rudolph, 24 Hix Ave., Rye, N.f.; Army specialiat and OCS
candidate at the JA school. (p. 328)

Military justice functions should be seperated frem command. Special
courts should be abolished, to leave only summary courts with their
present powers, and genersl courts for 211 other offenders. . There
was too much sentence discrepancy. The Teble of Maximum Punishments
should be revised to correspond to modern criminal law. £ militery
Justice serve should be created to -handle courts-martizl. The Table
of Punishments might include relatively narrow limits for maximum and
minimum sentences. If officers are guilty of sufficiently serious
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offenses to warrant dismissal, they should also be imprisoned,
reduced in ranks, executed, or anything else that might be necessary.

SANDBERG, Milton, 74 Trinity Place, N.Y.; lawyer; JA officer. (p. 334)

Too many accused soldiers had inadequate defense counsel. While:
the Army had plenty of lawyers, too often they.were unavailable.
The blame must, to a great extent, be placed on the American Bar
Lssnciation and other bar associations for failing at the outset
of the war to develop a plan for the utilization of legal manpower.
Besides inadequate defense counsel, there was too much command
domination ef all phases of the administration ef military justice.
While minor disciplinary matters should continue to be handled
within the command, the more serious offenses should be tried
under the supervision of Branch JAG offices within the theaters of
war. The prosecution, defense and law members should be lawyers,
with the law member acting as judge and the other court members
as jurnrs.

RUCKERT, George W., 638 Lenox Ave., Westfield, N.J.; salesman; CA
officer. (p. 340) -

v .

The present system is generally satisfactory. The courts-martial
must remain an integral part of command, in order that necessary
discipline be maintained. lien were given a fair break, although
perhaps they were awed by the court to some extent. I thought -that
many accused did not feel so much 2 sense of injustice as a sense
of resentment that they had been gaught. As.a small unit commander,
I would recommend a trained man (not necessarily a lawyer) at
regimental level. That man should know military law. He would
act as investigator a2t special court level. As to general eourts,
there should be special defense counsel at division level whose
total work would censist of defense.

BLAND, Bertram C., 128 Market St., Newark, N.J.3; QM officer during wer
with court-martial experience. (p. 345)

Courts—-martial should emphazise justice rather than discipline.
Their uvse should not be permitted to cover up weaknesses of command.
Severe sentences were improper. As te heavy sentences, I found
that the Third Army made a sincere effort to cut them down. The
men did not know of these later reductions, because their only
informetion came from the posting mf the initial sentences.

The JAGD should be expanded and made independent. JA officers
should be available in the lower echelens, such as groups,
battalions and companies. Courts-martial should have independence.
Enlisted men should participate as court members. A private
should be permitted to be a court member in the trial of a
sergeant. Court members should come from a panel of officers and

ok
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enlisted men’ in.charge of-the JAGD. The great mass of enlisted men
would gladly serve on courts, and would not be'subject to domination
any more than officers.. On the whole, innocent men have not been
convicted. Law members should have final say on legal questions,

He should act as judge, with the rest of the court members the
jurors. The law member should not vote on the findings. The entire
militery record of 2z man should be considered before serntence.

FASSIER, Arnold H., 51 Chamber St., N.Y.; lawyer; warrant officer with JA
during war. (p. 359) 4

There were instances of JA law members who had knowledge and pre—
conceived ideas re the cases which were beforez their courts. This,
could be eliminated by having preliminary papers so signed that the
higher authorities appointing the .courts would know who had earlier
knowledge of the cases about to be tried. :

Inferior courts should be improved. Summary court trials showld be
followed up by a summary of the evidence therein for a reviewing:

.~ authority. The JAGD should be enlarged. There was digparity in
officer and enlisted men sentences. Inequity resulted when we
imposed more severe offenscs feor offenses ageinst foreign civilians
(i.e. stetutory rape in England) than would have been imposed by
the local courts. There should be seme flexibility. :

HOFFMAN, Leo L., 570 Seventh Ave., MN.Y.; atbtorney; infantry officer during
war with court-martial experience. (p. 371)

The present system is goods. As trizl judge advecate and defense
counsel in a number of cases, I had ample tire to handle the work.
There was cooperation by command. I aided in selecting defense
counsel and the courts. However, a JA officer should be the law
member of genecral courts. The trial judge advocate and defense
counsel shculd come from lecal command, after having been given an
adequate course in military justice. Unfortunately in a hastily
mobilized Army fighting an important war, other duties are bound to
interfere with the administration of military justice.- I found that
the average court member presumcd 2 man to be guilty until proven
irnccent. I also found 2 tendency to impose maximum sentences, leav-—
ing it to the revicwing authorities to.reduce them subsequently.
Proper instructions from the JAGD would correct these tendencies.
The JAGD should assist and guide, but it should not interfere with
local command. Local cormend power is necessary to handle local
problems. The JAGD should be in charge of indoctrinating and
instructing new officers re courts-martial. The Army's animosity
against.lawyers is proper, because the profession has built up
improper trivialiticse

FRESDMAN, Leo, 110-34 73rd Rd., Forest Hills, Long Island; officer during
war with court-martisl experience. . (p. 381)
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Command domination of courts should be terminated. Civilian lawyers
should have been utilized by the Army. The average Regular Army
officer has insufficient legal experience. By mixing civilian
lawyers with regular officers, civilian excesses woyld be preventbd.
There is an automatic 2ppezl in courts-martial cases which is in-
sufficiently appreciated. In a large Army, it is impossible to
give adequate military justice training to everyone. As .assistant
staff judge advocate, I have written letters of censure to court
members, particularly one court president who went too far in his
attempted domination of the trial judge advocate. Tie subsequently
reversed the finding of guilt in that case.

11 Sept 46

FARMER, Arthur E., 551 Fifth Ave., N.Y.; attorney; EM and JA officer during
war. (p. 395)

Judge advocates should be removaed from local command pressure.
Their recommendations should carry the weight of higher echelen
JAGD autherity. The JAGD should heve the powers to 2ppoint courts,
to refer cases, and to pass on findings and sentences. The JAGD
should appoint courts from officer panels submitted by local
commanding officers in special court cascs. Both specizl and general
courts should have law members. Law members should be reauired to —
sit with their courts as well as mercly to be designated as at
present. I would prefcr thet even a general court have oniy a
non-voting law menmber, end threce other officers. The law members
should be JAG officers. The JAGD should be expanded. In addition
to the zbove powers, it should alse have the power to refer cases.

. The J& school nced not teach all its officer candidate students
all the courscs now taught, i.e. contrects, internstional law,
etec. They might well havc specialized courses to train only
military justice judge advocates,

Too much pressure is used:today in courts-mertial matters. AW 43
should be 2mended re veting in courts—-martial to end the Hancock

v. Stout interprctation thereof. If 2 finding ef guilt is not
unanimous, 2 death sentence in that casc should be prohibited. The
same rule should apply re cases in which a 3/4ths vote is required.
Also, findings and sentence should indicate the number of votes each
waye. At present in smell staff judge advocate division offices, the
officers confer about a case and then one mey go out and sit 2s law
member thercon.

RESNICOFF, Semuel, 280.Broadway, N.Y.; lawycr appcaring on behalf of the
Jewish War Veterans (30;000 members); soldier during wer. (p. 412)

There should be a separate legal corps without rank but with division
into junior and senior members, dependent upon length of service.
They should be known, s P:Qss——professional officers (as Flight
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Officers are known as F.0.s). The P.0.s should include all doctors,
dentists and lawyers. The legal officers should do nothlng but legal
work, courts-mrrtlal and otherwise.

The Manual for Courts~ﬁ9rtial should be substituted by a2 new Manual
which would cleasrly -define everything. Thile stenographers are un—
necessa2ry in summary courts, they should be uscd te take down the
complete transcripts in specizl courts. AW 96, the catchall, should
be discarded in its entirety. It is insufficiently definite.

Specisl and generzl courts should be presided over by civilian Army
judges appointed by the President and approved by the Senate. A
Speeial court should heve one .civilisn judge reviewable by thrce Army
judges with final decisien. ' All should serve outside the Army, and
sheuld Be without rank. These new courts would handle both military
and non-military offenses. With civilisn judges, more than 50% of
courts-martial would be eliminated. Iy experience was thet 90% of
the cases were bzsed on AW 96, and we dould eliminate: AW ‘96. On the
géneral courts; there should be three civilian judges in serious
cascs, with their decisiens reviewable by the Secretary of War. AW
121 provisions for redress should be amplified and enlarged. The
T.G+s to whom complaint is made should be a separate deperitment with-
out rank, ete. The I.G. should have absolute right in its investlgL—
tions to zct impartially. :

EARKHMEN, Franecis E., Brooklyn; lawyer; EM and officer during war with court—
martial experience; taught military law at Ordnance OCS school for
14 months. (p. 428)

Court members should have been familiar with military justice. They
necded more training by JA members. At our CCS, we gave a 20-hour
course. Lt should have been expanded to 40 hours. Defense counsel
should be of equal or superior rank’to the trial judge advocate, and
also should be as well qualificd. Accused's power to select indepen—
dent counsel should be expended, so long 2s the selected defense
counsel was reasonably available. My experience was that special
court digest-records were properly and carefully prepared, and
properly gonc over by defense counsel. I would eliminate the
necessity of preparing written findings ef fact by the courts

Sentence dispsrities between officers and enlisted men have not
always-favored the officers. Sometimes it worked the other way,

The Manual for Courts—Martiel needs some revision, iJe. re larceny
and embezzlement (discuss at length). A general AW such as AW 96
is-necessary, but it should not be used to expand crimes which are
specifically detailed in other AWs. In such cases, it should be used
only for findings of lesser—included offenses. Should the present
excellent Manual for Courts-Martisl be rewritten,-its index should
be improved.



NEW YORK

MARCUS, Marshall S., 200 Fifth Ave., N.X.;‘attorney; Sergeant major in AF

POST,

during wer with court-martial experience. (p. 438)

The use of skin letters should be abolished. Ieaw members should be
men with lcgal experiences Ewidence rules.should be cnforced strictly
in courts-martial——rulcs of the U.S. courts. in cppellate system
should be established. Staff judge advocates—2all lawyers—were
usually incompetent. This often resulted from their sttempts to
plcese their commanding genersls. There should be 2 separate legal
department responsible only to Washington. Defense appeal briefs
should be used. The Army's appellate system should fellow. the N.ie
system of appezls. The appcllate courts would consist ef ranking,
officers of the legal department, and would sit either in the theaters
or in Washington. They would be appointed by the JAG or the President.
An accused should be.apprised of thc charges and given defense counsel
as soon as he is officially accused. At present, investigations

often resuld in unfairness to the 2ccused. .Courts should be con—
stituted of one judge 2nd a2 jury of men one rank above the a2ccused,
using enlisted men entircly. Mixed courts would be impreper.

Edvard Tanner, 1 iiadison Ave., NeYe; lawyer; EM and officer during

war with court—-mertizl experience. (p. 455)

 The services of legally—-qualified enlisted men should be used. They

should sit on courts, and give other legal aid. The investigoting
officer should not thereafter be named the trial judge advocate.
As to the criticism that defense witnesses were not brought in, my
experience in some 100 general court cases was that the 2zccused
would npt name any witnesses he desired to have brought in. There
should .be z scparate group ef investigators. Many accused "clammed
up" becaus. of fcar before the investigating officers. Defense
counsecl as well as trial judge advocates should hewve the power to
subpoena witnusses. Use of depositions by the preosccution should
be continued. The methuwd of voting in courts—-martial is adequate
re the necessary vote for convictions. :

There should be clarified AW previsions rc the further confinement

of a2 military prisoner who is given another court-martisl sentence
while. already serving a similer sentence,. AW 50 and 52 re mitigation,
remission and suspension of sentences should be amended. AW 65
provisions re insubordinzte conduct by soldiers sheuld be clarified
in its extension to.offenses committed by military prisoners. There
should be separatc maximum punishments for generzl prisoners.

DOUGLASS, Malcdin C., Bast Orange, N.J.; layman; EM during war. (p. 470)

The Army's method of selccting general courts prejudices the cases
against enlisted men. It scemed to me that the staff judge advocate
who selected the courts influenced the members. In 2 trizl a2t which

1 was prosecuting witness, the press was excluded. Enlisted men should
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be represented on the courts. At the case in which T testified, T
wes excluded from hearing "what use was being made of my testimony'.
Spocial court members should not be selected by local command.
Sentences were too severe. Accused should be tried away from the
locality of the offense. : : '

o

SEREYSKY, A.W., 52 Williams St., N.Y.; attorney; EM and Ji officer. (p.475)

Ify ‘extensive experience with general courts indicated that while the
system is good, court personnel is inadequate, usuzlly being the less
competent efficers of a commend. Sentences are too severe. I would
‘require a 3/4ths vote for sentences ever five ycars. The JAGD should
become the military justice division of the irmy. Courts should not
be appeinted by local commanders but by area Judge Advocate Generzls.
Enlisted men should serve on the courts to the extent of 25% of the
total membership in trials of enlisted men. They should be above

the grade of the accused, and from 2 diffcrent command. The court
personnel should have the same background 2s the accused, i.e.

combet experience or noncombat experierce. Excessive sentences seemed
to be more prevalent for military offenses. It should be 2 juris-
dictional requirement that pretrial investigations be had.

BALETICH, Emanuel, 122 E. 42nd St., N.Y.; 2ttorney; ALF enlisted man who
served with Board and Claim Section during wer. (p. 481)

During my last sixX months in the Army es 2 sergeant, I defended a
number of enlisted men a2t their request. I felt that the courts
were- more attentive becruse I was 2n enlisted man. In no case was
a maximum scntence given. Special courts should have law memberse
Law members should be trained men. Although an accused's previous
convictions are not stazted to thc court until after its finding ef
guilt, it too frequently happens that a court member may know of
them before trial becazuse of earlier experiences. Members whe have
served on = previous court—-martial eof an accusecd should not be per—
mitted to serve on leter courts—martial of that same person.
Investigating officers should have been better qualified. Accused
should be given defense counscl as soon as they are charged rather
then subsequently.

ROSENBERG, Herbert E., 233 Breadway, N.Y.; lawyer; EM and MP officer with
court-martial cxperience. (p. 489)

Courts—mertial work should be primery duties for trial judge advocates
and defense counsele. 411 court—mertizl members should appear in v
similar dress without insigniz of renk, so that there would be no
fecling of the influence of rank. #Appointing zuthorities should
have to appear personally at the commencement of trials and tell the
courts that accused is to receive a fair and impartial hearing.
hppointing suthorities should have no power re the promotion of
members of their courts. Preliminery investigrtions at which
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accused appear without counsel do more harm to those accused than
good. Such investigetions sheuld be 2bolished. AW 4 should require
that court members have a high school education or its equivalent.
Too meny court—-martizl members had little knowledge of the 'law ‘or
their dutics. They knew nothing of rules of federal practice,
gvidence eor procedures Lawyers should be placed in 2 separate de—
partment. Non-military offenscs should be handled by the Federal
judiciary 2s distinguished from the Army. It would be wise to have
a new JAGD whose members would serve as lew members, defense counsel
and trial judgc advocates. Enlisted men today crmnnot get independent
counsel unless they are "re?sonhbly available". This phrase was
sometimes used to the prejudice of accuseds It should be sub-
stituted with the words "if counsel be willing to serve". There
should be a "soldiers—defensc generals'! department", completely
independent of the JiGDe

SILVERMAN, Selig J., 274 Madison Ave., N.¥.; 2ttorney; AF officer with
court-martial experience. (p. 500)

The basic military justice problem is one of personnel—the necessity
to get qualified men. Courts—martisl were, generally spezking,
administered by non-professienals. Specialists were nescessary in

all fields, and were so used by the Lrmy cxcept in matters of
militery justicc. There should be a2 separzte permanent court—martial
system as suggested in the Committee's Questionaire, See 5, Art.

5V. There was too much command dominztion during this war. There
were frequent sentence disparities. Pretrial investigations

were often perfunctory. Too eften, guilty men went free.

10 Sept 463

COHRN, William H,, 24 Branford rlace, Newark, N, J.; lawyer; in reserve
for 20 years; entered active cuty &s captain in 1940 znd was dis-—
charged in Jarmuary 1946 as a lieutenant colonel. Served as de-
fense counsel and TJA at Fort Dix, N. J. -(p.392) :

Cfficer with no lezal trzining should not be assimned to trials;

assignments "in addition to other dutiss" makes for slipshod work

and hurried consideration, ° Thers should be z lawysr on special
courts; special staffs for investigation, prosecution, and defense.

Investigating officer should be of high rank to elimi nate possi-

bility of influence and come from a unit or post other than that

of the individuals involved., Defense counse} should be assigned on

arrest of accused. Favors roving courts to elimintte influence of

commanders, ] -
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PHILADELPHIA HEARTNG
1r. Henderson 4
24 Sept 46 !

m@NCJRE, William A., Girard Trust Co., Philadelphia; lawyer, Eil and JAG
officer curlng.wwr. (P.3)

.

5 .Justﬂce was obtained in the large -majority of courts-nartial cases.
Often, cases had to be tried on decumentary evidence such as morning
reports because witnesses werc dead or unavailable or unwilling to
testify, As in civilian life, therc were men from all walks of life
in the Aroy, .including those with eivilian criminal recerds. Policy
in my headguarters was to execcute dishonorable discharges only in
those eases involving moral turpitude and in military offeanses which
were aggravated, i.e, repeaters, ete, When the dishonerable discharge
was suspended, the priscner usually served only.about six or seven
months in a rchabilitation center, after which he could réceive an
honorable discharge., Severe penalbtics were necessary in wartime. It
‘was cstimated that at one time there were 20,000 absenteecs hiding out
~in the Paris arca alone, .Thousands of those apprchended were not
proseented beczuse of a lack of evidence, The Arny 'was not suffi-
civntly disciplined, and would have to be cgttwr disciplined in
another war, i

A& generel court might well be composed only of thrf JA officers, with
power to suspend sentences, Formal staff judse. advoczte reviews
should be centinued, but with possibly some modification, Action or
sentence should be dssigned by a,JA independent of the comiending
general, !

More officcrs should be tried befere general ‘courts, It should be
possible to give thea suspended sentences or short imprisonment for
drunkenness or sinmilar cffenses, Officer fines wure inadequate. JAs
Signin;; 'sentonces should ‘be permitted to reduce death sentences. Rape
punishient should be reduced te perhsps 20 years or so confinement,
Hlore lawycrs should have been uscd as Jis., JAs were overworked,
Sentences in Paris were sonebimes quite severe, aﬁthcugh usually
redicad. : c

FRAIE, T. H., Bankors b_curltlgs Bldg., Philadelphiag E% and JAG officer
during war, (P.13) ;

The main court-nartial purposc is to aid in maintaining discipline.
Administration of justice cannct bé.sevarsted ‘from military command,
Enlisted men should net be peraitted to scrve on courts, because
those courts must be tied to offieer command,
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Before the War, the 121 JA officers had to be spread guite thin, with
result that they did not function at trial level. Inexperienced men
served at that levels, The court-martial systen should be handled by
trained men. This responsibility should be chargeable to the JAGD.
You' cannot turn a court case over to a trained chemical warfare offi-
cer, and expect him to handle it properly when his background contains
only the scantiest of military justice training. This criticism also
applies to pretrial investigations, The Army roster should include
trained investigators, with investigation work their primary duty.

There is now confusion between recduction in rank of a non-commissioned
officer, this being deone both by administrative action and by courts-
martial. Once charges are made against a non-com, the administrative
power to reduce him should be suspended until the charges are disposed
of.

COHEN, Edward, 1905 North American Bldg., Philadelphia; JA officer during
Ware. (Pe27)

Courts-martial procedure was cxcellent during the war, but there wes
a lack of personnel teo administer it, There were scldom more than
two JA officers on the average post, so that the bulk of military
justice work had to be handled through inexperienced nen, preferably
lawyers if they could be found. Defense counsel were usually
inadequate, and were often selected because they had no other
"important duties" to perform, If there was an infrequent dcfense
counsel who did too good a2 job, he would probably be rcmoved and made
trial judge advocate., I believe that all together, there were only
3,000 JA officers at the peak, and they were usually stationed in
higher echelons separated from actual handling of the cases,

As trial judgec advocate, I was often told that I should see that
maximum penalties were obtained. I have heard many courts admonished
for leniency, and have seen a letter of reprimand. The court-martial
system should be removed from command, and should be under the
complete control of the JAGD. There is a dire nced for trained law
nembers. I seldom saw onc,

AW 95 should remain. An officer so charged may always be found
guilty of a lesser AW 96 offense wherein dismissal is not mandatory.
There was disparity cf punishment between officers and EM, The only
way this could be elininated would be to remove the court system from
command, '

The Army did a great injustiee to lawyers., The legal professions

could have been used to better advantage., Bar Associations should
have done something about it,
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FITZGERALD, David B., Morris Bldg., Philadelphiaj lawycr; QM officer during
war with troop duty, JA duty and court-martial experience. (P.41)

The basic court-martial law is an Act of Congress, supplemented by
executive order of the President, It contains cormon-law principles,
and was revised after World War I. The pretrial investigation adds a
safeguard not found in most civilian communities. Investigation is a
command function, and should be. ~'Pretrial investigation should be
made mandatory for special court offenses, AW 22 should be made more
specific, to give the defense more cpportunity to cbtain defense
witnesses. The present Table of Maximum Punishments provides a
moderate system of penalties., There are also powers cf mitigation
and review. Sentences may not be increased, and men cannot be
retried. Law members catch many errors, and reviewing authorities
catch the balance, :

The Lichficld brutalities were isolated, In my frequent wartime
inspection of prisons, I never saw similar brutalities, Prisoners
could write to anyone they chose and had contact with chaplains who
reported directly to the Chief of Chaplains,

Officer court members are more strict with other officers than with
enlisted men, ' The customs of the scrvice arc strong. Officers can
expect scverity, seldom tempered with mercy. '

" Attempt is made to keep men out of confinement, because keeping them
there adds extra burdens teo a unit. Unit commanders attempt to
avoid courts-martial, bécause cxcessive numbers of courts-martial are
a reflection upon their command abilities. First offenders are not
tried except for very heinous or aggravated actss Only if a man is
a repeater does he get serious punishment,

I have never noted any command domination of ‘courts, Rather the
contrary is true, with junior officers exercising remarkable
independence, However, commanding officers sometimes show their dis-
pleasure with a sentence nfter the event. Five lawyers usuzlly
participate in géneral courts, two for the offense, two for the
defense, and cre as law member. Additionally, all officers receive
some courts-martial. training, As to sentence uniformity, most

cases go to special courts with a six-month ceiling on confinement.
There was frequent rehabilitation, Severe sentences wére reduced.

Special court records should be kept verbatim, Other than that, T

have no recommendations for Any substantial changes, but would in
the future further emphasize rehabilitation of offenders.
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HEPBURN, Earle, 1500 Walnut St., Philadelphia; lawyer and JA officer during
war, Board of Review member. (Pe57,90) ce

I have reviewed thousands of courts-martial records, and have written
hundreds of Board of Revicw opinions. The courts-martial system is

- excellent,- although there arc a. few loopholes. The personnel, rather
than the system has fallen down. About 75% of the complaints against
courts-martial are dirccted zgainst sentences, Generally, the AWs-
leave it to the courts to set such punishment as they shall direct,
relying upon the President (AW 45) to draw up a table of maximum
sentences, This being at the President!s diseretion, the first thing
he did during this war was to remove maximum punishments on AWOL, which
resulted in a follow-up of scvere sentences for that offense, Like=
wise, the Table of Maximum punishments did not include all offenses.
And where maximums are in effect, it is possible to redescribe an
offense to permit the imposition of a greater penalty. In the
Eurcpean. Theater, there was no maximum limit on 80% of the offenses
tricd. AW 45 should be written to include a fixed table of maximum
punishments which are effcetive, And because courts invariably
impose the maximum, these future maximums should be set a2t about the
level of a fair (as distinguished from a maximum) sentence, The
future table should include more types of offenses, with a specific
limit of punishment for offenses not found in the table, There is
particular danger in AW 96 in this regard. Present:clemency boards
in Washington have cut down at least 75% of the wartime sentences.
Despite the 17,000 trials we had in Europe, when I left that theater
only 4,000 men were still in confinemcnt. Rather than follow the
British system of imposing shorter sentences anc making the prisoners
serve them in full, we imposc excessive sentences and cut them downe
The result is that the soldiérs consider our sentences to be a joke,
and do not pay much attention to them. They therefore lose their
disciplinary cffect,

The three key men in every general court case are the trial judge
advocate, the defense counsel and the law member, These should be
lawyers or JAG mcmbers, particularly the latter. I-have seen many
records in which accused .were improperly defended, While an

accused has freedom to sclect his own counsel, he seldom knows who is
a good counscl, The law mémber should be a JA officer withoutb
exception, &

. AT 70 investigations arc too fryequently conducted as a prosccution
rather than as an impartial hearing. Defense counsel should always
he present at investigations, Accused's investigation statcments
should be inadmissible in cviderces : '

AW 92 should be amended, to leave punishment for rape at the dis-

cretion of the court. It should not exceed the punishment levied in
the countries where the rape was committed,
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AT 50% should be patched up, This complicated AT covering appellate
procedure is difficult to understand, Cases with guspended dis-
honeorable discharges receive only a cursery appellate examination
rather than a board of review examination, While 75% of those
offendcrs have been released and sent back to duty, .25% still do
remzin in jail, Published order cases shoulc be handled by boards of
review ‘if the man is actually .confined for one jycar. Boards of re-
vicw should have .clemency powers. £ board!s reversal of g conviciion
shonld be final, and should not be subject teo further action by higher
authorities, Those higher authorities de not have the time to
sufficiently consider such cases, “

AW 96 should be amended, %o strike out the words "all conduyct of a
naturc to bring discredit upon the militery scrvice.!" (Reasons
explained at length--pp. 76~8) AW 95 should remain as it is.

Assuming that these:other suggestions are not adopted,- military
justice should be remeved from the Army and placed in civilian hands
in regord to appeal boards--—a sort of Supreme Court.of lMilitary
Justice of several persons, Such.a change could,be made by substi-
tuting the words "suprene court of military justice" or "judge
advocate" in AWs 45, 48, 50%, 51, 52 and 53 whercver the present
words “Secretary of War' and "President" appear.

DUHLAPy Foster 4., Land Title Bldg., Philadelphiajg liwyﬁr; infantry and IG

officer during war; court-marticl expericnces (P.82)

Substantive court-martizl law follows the commen law, and is
satisfactorys. Procedural court-martizl law is defective, chiefly
because of the appoiniting auwthority'ls excessive, powiers, The courts
wihrich I have observed sought to carry oub the commanding officert's
will, particularl; rec mexirmm punishments I have received "skin!
letters, I have also seen ceurts relicved when their findings did not
correspond te his vicws. Courts have been teols of the commanding
cfficer, and very dull ones at that. Defense counsel and trial judge
adveestcs are seldon lawyerse. While it may not be essential that they
be lawyers, these men should not hove othcr primary duties which weuld
interfere with their court-martial activities., Staff Judge Advocetes
were too often amenable to their Generals in diseiplinary matters.
Courts-mertizl jurisdiction should be remcved from lower echelon
commanders, excepting in AW 104 matters., OCourts might travel circuit
under field commenders, I agree with Col, Hepburn's views re appellatc
review, Court officers should be free from other duties, Circuit
courts are practicable, in view of modern iransportation.: 4 number of
courts, with scveral scts of prosecution and defense .counsel could be
established, -

A 95!s provision for compulsory dismisszl is unfortunate, and has

sonetimes léd to acquittel of guilty wofficers because of this
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severity. Officer punishnent should be identical with enlisted rien
punishment, landatory disnmissal should be eliminated from AW 95,

. /
A new Table of laximm Punishments should ecover officers and civilian
enployses, as well as enlisted uen,

McDOWELL, Sherwin T,.,, Land Title Bldg,, Philadclphia; lawyer; EM and | ‘bu.
hdm, officer detailed to JAGD durlng War, (P.BQ)

The weakness in the court-martial system rcsults from the assoeia-
tion of command and judiciasl functionss Generzal courts should be
appointed by the JAG, should be under his command, and should be
regponsible to him, He should do the promoting. At present, there
is command dominaticn of courts, Defense ‘counsel in general courts
should always be Ji officers. Likcwise, the law member should be a
JL, Tt would contribute to uniformity if ‘the trial judge advocate
was also a JA, although I am not so sure that this is necessary.

Presently, there is too great a tendency for defense ccunsel to plead
a man guilty,

General court trials should be reviewed by a JAG with respect to both
law and facts, and with power to reducc sentences to secure uniformity.
In the alternative, devise a code which OClelCLllv states punish-
ments for overy offense, thus elininating both Alls 95 hgd 96.

In speeial courts, defense ecounsel should be lawyers or Ji officers,
There hzas been too great a tendency to overleok the importance of
the special courts. B5ix menths confinement is important to the man
who serves it, ;

Dofense counsel should be present during pretrizl investigations,
These investigations sheuld be conducted by Ji officers serwving in
the area, My experience was that investigations were complcte and
comrrchuﬂ81vc, but were also slanted zzainst the acecused. There was
a tendency upon the part of court members to feel that an accused
must be guilty eise he would never be bcfore the court. I have seen
letters of reprimand to court members, whieh were made part of their
201 files., Likecwise,.there are cther neans of influence,

SHELL, Irving R., 6926 Cresheim Rd., Philadelphia; lawyer; EM during war
with court-martial expericnec. (P,99)

Courts shouyld not be appeinted from the cormand by the comnaﬁding
officer, The members naturally try to pleasc him, There is no
ballast on present courts to keep them on an even judicial key.
Such ballast could be supplied by legally trained law neambers, with
court mcmbers entirely scparated from cormand, I kmow of a staff
Judge adwvoeate who instructed courts that there is ample Juetlflca—
tion to consider that a men sent to trial before a general court is
guilty,
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The courts should be prcsided over by a2 judge. Some other countries
are already doing this, ' The Gefman court-martial system seems to be -
nost equitable. In that systenf, trials of serious offenses have two
judges, "eivilian judges, one of whom presides, each one assigned to
the military, two officers of field grade or hlghcr, and two nen of
rank no hlghér than the accused."

The present system rcsulis in sentence'inequities.

McNALLY, John Ms, Jr., 606 Vernon Rde., Philadelphiaj Air Corps officer with

BELL,

court-nartial experience, (P.lOB)

More attention should be given the appointment of defense counsel, -He
should have more time to perform his duties. It might even be wise %o
use full-time defense counsel., ks defense counsel with other duties,
I was always hurricd in preparing my cases, although I was able to get
postponements when necessany, 3 s -

There should be an in-between punishment for officers, less than dis-
missal and more than a fine, I also found some cormand domination,
Courts should have full power over punishment, and not be obligated
to impose maximums. Reviewing authorities have not the immediate
knowlecdge of a case which would permit them to exercise the soundest
judgment in regard to clemency.

There should be more pretrial investigation safeguards. Accused who
make statements at those investigations usuzlly feel under some
compulsion to talk, As soon as a2 man is charged with an AW offense;
he should have defense counsel,

While I do not think innocent persons were convicted, I feel that
there were sentence excesses,

Clarence D., Grozer Bldg,, Chester, Pa.; attorney with FA and IG

officer experience durlnv‘wgr. (P.115)

There is command domination, particularly of the inferior courts.
Courts and counsel are untrained, with other primary duties and
insufficient time to devote to courts-martial. Likewise, there is
bias. There should be a professional court staff traveling circuit
from Army or Corps headquarters. This court should be independent of
command, and should be permanent. It is doubtful whether enlisted
men on courts would be an aid, because the better enlisted men became
officers during wartime, Defense should be by trained nen, and
should be a primary job, Only lawyers would be qualified to handle
the key courts-martial positions.
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FERRER, Robert H,, 310 S. Smedley Sts; Philadelphiaj attorney; officer during
war with courts—r*rtlﬂl uxnbrlcnce. (Pel22)"

The present system, as a whole, is.good vhen adninistered by trained
personnel, Inadequacics result 'from inadequatc training. TFew offi-
cers know how to draw up proper ehargces znd investigaticns. There
is o genecral ignorance of duties, with resulting delay and loss of
confidence in the courtss There should be more instruction, both
during initial training and also .after assignment to a unit. This
latter type of training was had in aene ynit in which I served, with
excellent results, I have never scen a ‘case which resulted in either
unjust conviction or cxeessive punishment, I believe that lay offi-
cers can be sufficiently trained to run the court-martizl system,
without requiring them to be lawyers,

JﬂSOI‘l’ 1;1‘5- J._ﬂ-—Al':' J., 50
and. negress mother

d Stey Philadelphia; N.A.L.CsP. officer
} ce nlﬁlcrs. (P.129)

o
D
o~
I

Courts-martizl merbers should have thorough military legal knowledge,
and sheuld include some properly trained enlisted men, There is a
fraternity anong officers which hinders justice. At a Florida case
in which my son was one of the oceused, defense ecunsel failed to
confer with the accused and failed.to develqp their case.

Thcre should be proper pretrial investigation by unprejudiced
persons whe would have to establish their disintercst before they
could sc serve, z

Courts-martial records should be reviewed away from the local area
base by persons of a judicial mind without affilistions or outside
influence.

The Army discriminated against negroes re the type of assignments
they would give them—usually restricting their status to that of
«servants, Ify son was sentenced to one ycar for over-staying a
weekend pass, That was cxcessive punishment. Officers who got
convictions got promotions, 8o also with the judge advocates.
There are toc meny dishonorable discharges for relatively minor
offensés, Injustice is meted out to negroes in particular, This
affects morale and creates social problems, (Cite injustices.) In
one particular case, Drosocctl ¢ defense witnesses were transferresd.
A 1
SHORTER, Charles A., 2uu po. lﬁtﬁ Dl Ph*_zc lphla, officer of H,A.A.C.P.3
colored, (P.142) ' ° ,

. .
wip o 2

i

I an more anxious to sec a fair man on a cﬂhrt, rbgaruless of whether
he is wﬁitﬁ or colored, "So many of our colored men who are success—

ful in the Army have been Uncle Toms" who cater te their own success.
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NITZBERG, Willizm N., 1709 Market St., Natl, Bank BRldg., Philadelphiaj

Tlawycr who handled a number .of courts-martial cases (mainly Navy).
(P.143, 156)

There should be a uniform system of-courts-martial for all the Armed
.Forces, rather thah mercly for the frmy or the Navy, Today, therc is
no unlfﬂrmlty-re sentences and. cffenses between the bwo services, I
defended several hundred zccused in the Ne

problcm of "brads" results from the use of officers on courts-
murtlal. Dcfense counsel should be better selected, and should out-
rank the trial Judge advocate by several grades, More care should be
exercised in preparing courts-martial records. (Shows copy of a

record he has brought to the hearing,) Army retords sheuld be like
thﬂ lzvyts--typed on one side of the paper only and in a legible
manncr.. 4 dermrrer o the evidence should be permitted upon
complction of the prosecution's ease. I do not know whether any
innocent inen were convicted,

[Tocal chairman intercepts, to definitely state that Army courts-

“martial procedure has provision for dirccted verdicts—lManual for
Courts-Hartial Par. 56b./

A man should be immediately advised what disposition has been made of
his case., Use of depositicons in courts-martial should not be per-
mitted, Army sentiences are too severe, and should not exceed
civilian limitations on punishments. Law members should not have a
vote on the facts, but his rulings of law should not be subject to
challenge, There should be no sentence disparity between officers
and enlisted men,

SCHWEITZER, Henry, 1932 E, Birch St.; father of a soldier wheo eracked up

after extensive combat, left the lincs, and got a 20-ycar sentence
(reduced to eight years). -

llo recormendations, other than to discuss his 23-year old son's casea

LTIDSAY, Robert J., Liberty Trust Bldg., Philadelphia; lawyer; EM with

courts—martial experience during war. (P.158)

'Wbrking as an enlisted man in 2 judge advocate officey; I found that

the most difficult task was to find ccmpetent personnel, both defense
counsel and trial judge advocates. Had trained lawyers been given
dircet commissions, this difficulty would not have cxisted. JAs
could have traveled in tcams, assigned out of the Theatcr Head~
quarters. In our headquarters, cffort wes made to get competent
defense counsel and trial judge advocates. We were not very success—
ful, but wé always made it a practice to have the defense counsel
cutrank the trlal judge advecate, Competent legal law members should
charge the court, and their remarks should be recorded, Staff Judge
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Advocates should be removed Irom command control, and not given an

efficiency rating by the command, lore use of Peserve than of

Regular fxmy officers for trial judge advoeate work would be advis-

able. Defense counsel should be assigned at the time of the pretrial

investigation. The majority cf cases today may be sustained on
confessiops cbtained at the investigaticn., Confessions were too

- readily obtained at that time. At our hecadgquarters, however, no case
was sustained if it was solely based on a confession.

HEFFNER, R. Merle, 1201 Mifflin St., Huntingten, Pa.; attorney and JA for
Pa. VFW.3; JA officer during war, (P,167)

LDDLESTON, Albert L.y 1545 Archer Rd., Bronx, N.Y.; JA officer during
war. (P.167,172)

The fLrmy should include a staff section of trial personnel, compnsed
of attorneys who do trial work scolely., Defense counsel should also

be included in this type of group. They should be responsible to a
headquarters separate from command.,  Officers assigned to this section
should have had at least six months previous active duty with troops.
Lawyers without this practical troop experience were found to be
inadeguate during this last war. The trial staff should ineclude both
colored and white officers. Personnel thereon. should be rotated
between defense and prosecution work. Trial judge advacates should
be permitted to write travel orders, in order to facilitate the
obtaining of witnesses,. Trained stenographers were desperately needed.
Investigating officers were inadequate, with 1little knowledge of

legal evidence. These men shculd be trained, with. investigations
their prinary duty.

Courts should include enlisted men, warrant officers, and officers of
all grades in generally equal proportions. * Enlisted men might also
serve on-officer cascs. At Marseilles, I conducted a practical
experiment in teaching officers and enlisted men military justice.

I took then to actual trisls, I had them independently reach their
own conclusions as to guilt and proper sentence of the various
accused. In 92% of the cases, the officers and enlisted men in the

¢!

classes did not vary more than 3 of 1% frem each other in their
conclusions. In the other 8%, enlisted men would have returned the
more severc scentences, In no casc did these students return a
sentence more severe than the ecourt, Enlisted men serving on courts
would not injure or affect their status as enlisted nmen.

A1l court members: should have spoeial military justice training,
Every court should include at least one ucmber, either enlisted or
officer, with some social service training., Likewise, all courts
should have at least one colored member, particularly where there
are large numberg cf colored soldiers in the viecinity. Ho staff
‘heads of a cormand should sit on any courts., Hor sheuld there be
any commznd influence,
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As to challenges, offieers from southern states cannot act without
prejudice ‘in trials of celored soldiers. Challenges should be handled
by pretrizal notion addressed to the appointing authority.

Courts-nartial have a texndency tn give excessive sentences. 3Sentences
should be nore reascnable, and rendered with the expectztion that they
are going to be szrved in full, Excessive sentences which-are not

served lead to disrespect. g

Reviewing authorities have too mch coneentration of power--pretrial,
trial and post-trial. Reviews should be speeded up., TWhile the JA
‘school did a wonderful job, too many of its graduates came out with a
prosecution complex.

There is #n unforturate disparity a2t times between officer znd enlisted
setitences, and a gencral feeling that this is customary. Thile AR
punishients snnuld be Lquu#, yct different eircnmstances surround the
two classes. A convicted officer has no chance to rchabilitate him-

self as enlisted 1en do.

ﬂll persons: convicted of ATIOL for nore than 4C hours should have!

their dishonorable discharsges exeeutec AT 94 shiould be modified, so
that larccuy or illezal use of gove rq"cnt progerty would earry a
ainimin five-year scntence, ropardless of value. AW 96 is too much of
a cateh-all, and should be broken dovm into a numbcer of specific Alls

SAvLe

covoring individual offenses,

Conrts too often chosc to ignore rules of evidence -observed bv Federal
courts, and abicsd by the word rather than the spirit of the Hanual for
Courts—isrtial. Ii sticuld be provided that the courts Shall-obSGrve
the Federal prictices. Confessions should not be admissible vnless
nade in the prosence of en officer or other person of accused's ovm
selection. Thls yiould protect accusced, It would also protect the
progsecution from an aceused!s false elain before court that he was
beaten un or othermrise mistrested when he uisde his confession, 4An
acecuscd should have access to counscl carlier than at nresent.

The above recommendeations are personzl beliefs, and also have been
cndorsed by the Pennsyivenia Voterans of Foreign Wars.

SEC attorney; EiM during

FRIEDHAN, Daniel M., 1632 Pinz S%., Philadelphia

war with court-msrtisl oxpsyrisnce in in

3
ferior cou“ts- scrved in sanmne
colmand overseas as e txu Drevious witness

. (P, 193)

UJ

Defense counsel wers particularly insdegquate in special courts where
they were ¢sua11v l-phh_, axnd were pitied acainst trigl judge advocidtes
vho were lawyers. hile an aceused is entitled te his choice of
covnscl, this did not work sut too well in practice, In one case
which I, an calisted nan, defoended, the court vresident "pulled his
rani on ne, There wes no possibility of doing a satisfactory defense
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job. TIf enlisted men had been serving on dhe court, this would not
have hanpencd, 4 man was too often presunied to be guilty. Revicwing
authoritics should be pernitted to weigh evidence, and to make sure
that there is more thian a slight amount of evidence of guilt, Re-
views should be placed in the hauds of the JAGD and removed from the
line officers. Cases shienld by-pass the local roviewing authorities
and go dircetly to the JAGD. The latter would be empowered to reduce
sentences, Deflense should a2lso have morc opportunity to participate
in the appeal, - While he may now have such right in theory, le docs
not exercisec it in practice.

Officer offenders should be punished niore severely than enlisved men,
Today there is too ruch officer leniency. Enlisted men should scrve
in the trial of officers, znd this would help to eliminate the dis-
parity. The difficulty of officer punishaent is that there is too
great a gap betwreen AW 104 and general courts, with no in-between
punishnment. An officer might be subjected to speeial court trial
with some power to confine him, After the confincment, the officer
mizht be sent to a new command,

Enlisted nien should be given more suthority in administrative JA
workes Uhen I scrved as an enlisted man in a JA office, I was doing
just about the sanc work as the oificers, yol coald not sign any of
the recomaendaticns and could net oceupy a higher position than
clerks

Courts—martial might be removced entirely from command and vested in
the JAGD. They could then act as eireuilt coubis, traveling to the
daifferent commands. Comaand doninction, particularly of inferior
courts, should be terminated, Uuduc pretrisl confinement should be
ended., A man in the stockade is not in o position to obtain a
habeas corpus writ.

In sinple AL cases, sumary courts should have the power to
sentence up to 3ix mouths. They are routine and zre proved by
docuientary cvidence, so why go to the bother of a2ssembling a
speeial court., Pretrial investigation will have determined whether
or not the 4T0L was eggravated.
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RALEIGH HEARTNG .

3, L, 5, September L6

Mr. Joyner

MANNING, John M., Raleigh lawyer and U. S. District Attorney; officer
during both wars; court-martial experience. (p.2) 5

In the lediterranean Base section, we tried about 150 accused be-
fore general courts; about one-third being drunken and disorderly
officers. Sentences for officers varied from dismissal to repri-
mands and substantial fines which varied from $250 to #1,000 de-
pendent in part upon the rank of the officer. At that command, the
innocent were not convicted, and only in one case did I consider

the sentence to be excessive, At another command, I thought it

improper for members of the staff judge advocate office to be serv-
ing as defense counsel., They were too closely connected with the
prosecution. O,r replacement depot presented disciplinary problems,
in part due to the fact that men needing disciplinary punishment

were Irequently to be found thers.

There was a general lack of familiarity with the Manual for Courts-

liartial, and the principles of military justice. This extended
through to officers of high grades. The Regular Army failed to
sufficiently emphasize the importance of this subject.

I do not favor enlisted men sitting on courts trying officers, but
would use the top three grades of noncommissioned officers to con-
stitute a minority of three on general court trials of nonofficer
personnel. Where enlisted men are being tried, it might be well to
have an enlisted man act as assistant defense counsel. I have no

objection to a court member being junior in ranlk to an accused,

General courts should have lawyer trial Jjudge advocates and defense
counsel, with the latter of superior rank. The law member should
be a well trained, qualified lawyer. Special court members should
not be required to be lawyers. Then practicable,. the law member,

trial judge advocate and defense counsel should be full-time JA
officers.. However, this would not alwavs be practicable in the
field.

AW 104 power should include discipline over Lt. Colonels, with power
to fine officers up to one month's Pay. Such diseciplined officers

should have the'right to demand court-martial in lieu of AW 10k,

although I doubt if many would make such a d mand. Company punish-

ment should be permitted to ge to 30 days if approved by a field
grade officer, )

‘.‘\
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Accused soldiers have just as adequate safeguards as civilian
criminals., I had no personal experience with command dominstion
of courts, although I have heard of the practice. The AWs should
forbid it. Reprimands should be prohibited. They serve no good
DUTrpOSE . .

Education and training will improve the quality of courts-martial.
But even so, the human equation will be always present.

DANTELS, Josephus, former Navy Secretary and Anbassador to IMexico; now ed-
itor. (p.32)

By and large, military justice administration has been good. But
there have been instances of gross faveritism to officerss Trial
by jury is desired. ‘

Enlisted men should serve on military courts. Except for wartime
military offenses, soldiers should retain their civilian rights,
With enlisted men on couris, the suspicion of ranit favoritism would
be avoided.

CHESHIRE, Godfrey, layman of Raleigh; Army officer during war. (p.lL2)

Court-martial duty in the Army is considered to be a nuisance and
a burden, and is discharged as quickly as possible. Hlitary
Justice, however, is of at least the equal of civilian justice.

Sumary court officers should come from an outside command. Re-
view should be by a disintercsted person other than the officer
ordering the trial. AW 104 power should be expanded, subject to
review, and should be coordinated with summary courts. General
court trial review should be by other than the appointing auth-
ority, i.e. the record should go up to the next higher echélon
in the chain of command.,

Enlisted men should not serve on courts. Thev would be more severe
than officers. Command relationships would be seriously disturbed.
Should they be used, they should come {rom an outside cormand. Rep-
rimands should be prohibited. Innocent. men are not convicted by
courts-martial, Command influence sometimes dictates maxinum sen—
tences, with mitigation later. This is a bad practice.

PURRINCTON, A. L. Jr., Raleigh lawyer; officer during war, with court- .
martial experience. (p.56)

.

The main weakness was inaquuafe defense counsel. Trained JA

officer prosecutors were frequently pitted against line officer
defense counsel with inadequate experience and Dreparation. De-
fense counsel should be trained lawyers, and should have time to
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prepare their defenses, If possible, JAG officers should be assigned
as defense counsel. However, I never saw an innocent man convicted.

Sentences were frequently excessive, and injured morale.

AW 10l disciplinary powers should be increased, and officers further
instructed in its use. Appointing.authorities should retain powers
of review., They are closest to the offender and the offense. Ifiti-
gation is more often exercised by one close to the accused. It
would not be practicable to place review under a separate command,
He would be primarily interested in sentence uniformity, as distin-
guished from mitigation.

Enlisted men should not serve on courts. The main difficulty now
is inexperienced court personnel, and enlisted men thereon would
accentuate the problem. I did not see officer favoritism, but
rather saw many instances of severe handling of officers because

of alleged inadequate command, The greatest miscarriages of justice
I observed were in officer cases,

BAILEY, James H. Pou, Raleigh lawyer; EM and FA officer during war; combat
and court-martial experience. (p.78)

Generally, the court-martial system is just. I know of no instance
in which an innocent man was even sent to trial. Appointing author-
ities should not subsecuently act as reviewers. Rather the next
higher echelon in the chain of command should so serve, The law
member, trial judge advocate and defense counsel should be lawyers.
AW 10l powers should be extendsd to include hard labor for 30 days
and one-nalf month pay forfeiture. But any punishment over seven
days should be revicwed. They should also be extended over officers.

Courts-martial duty, particularly the prosecution and the defense,
should be primary rather than in additionto other work. But I would
not require that defense counsel in special courts be attorneys.

As to higher-echelon review, this should be done by a three-officer
board. .

Appointing authority influence over courts re cxcessive sentences is
bad, even though such sentences might be subsequently reduced. No
man connected with the staff judge advocate should be connected with
the prosecution of a2 case. A court should try to give a fair sentence
in the first place, Better moralc would result. If a higher com-
mand would do the reviewing, a court would be nore prone to seek a
fair sentence in the first instance.

POLLOCK, Robert F. Hoke, Scuthern Pines, N. C., lawyer; FA and JA officer
during war. (p.99)
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JAGD personnel should be increased, with JAs at regimental and
special troop (division) level forming a pool from which to draw
qualified trial judge advocates and defense counsel. JAG per-
sonnel should be removed from the line of command, and placed
directly under the Army JAG.

Review by the appointing authority is proper, but if there is a
conflict of opinion between the staff judge advcecate and the
appointing authority, the case should go to the staff judge advo-
cate of the next higher commands The latter should have the
final say. . -
A 104 should be expanded to include two-thirds pay forfeiture
against enlisted men up te two weeks, and confinement at hard
labor for two wecks. TLikewise, the Afs snould include punish-
ment limitations., I did not observe undue hardship resulting
from delay in trial, but did observe errors resulting because
cases were speeded up too mueh. AW 70 investigation rcquire-
ments should be made jurisdictional. I never saw a case of an
innocent man being convicted.

Trial judge advocates, defense counsel, and law members should

be JAG officers. This should be jurisdictional. Reprimands to

a court should be forbidden. The advisability of traveling courts
should be studied. I am inclined to think they would be a wise
innovation. Law menbers should not have a vote on the guilt or
sentence of an accused except in the case of a tie,

PICKENS, Wiley M., Director of N.C. Veterans Com.; Army service as offi-
cer; both wars. (p.129)

Military justice is an important element in Army discipline. I
have seen comianding officer domination in special courts. Rep-.
rimands are sometimcs necessary. The nost serious wealmess is
that of inadequate defense counsel. Trial judge advocates have
too much to do in the operztion of the court. Generally,. they
have time to prepare their cases, in contrast to defense counsel
who usually must continue their normal duties. Moreover; they
are usually better traineds It will not help to put enlisted men
on courts. Rather, this would embarrass the enlisted men so
selected, :

BEDDINGFIELD, Charles A., law student before war; noncommissioncd officer
in U. S. during war. (p.141)

Trained prosccutors were pitted acainst inexperienced defense ol n s
counsel., Although I know of no innocent rman being convicted,
penalties were too severe. This was bad for morale. Enlisted
men should serve on courts,
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CHANEY, J. A., newspaper man; noncommissioned officer in Army and writer
STy e st .

on Stars and Stripes. (p.1LT7)

To repedy JArmy justice would require a change in the Army system at
its foundation. Nothing short of this would be effective. Enlisted
men on courts would aid, but only favored enlisted men would be
selected and they would react about the same as officers. The courts-
martial should be removed from appointing authorltlcs. . And appoint-
ing authorities should not have the last word. i

HILLIARD, William,(p.157)

. More legally trained men should serve on courts.

WHEELER, C, C. (p.158)

Defense counsel should be strengthened.

UcDADE, Thomas, Chappel Hill; Master Sergeant during war. (p.159)

Defense counsel should be strengthened. I know of one singularly
successful defense counsel who was sudderitly transferred to a rifle
company. The trial judge advocate and defense counsel should be

.directly responsible to the JAGD. Enlisted men should serve on
 courts.

CLARIDGE, “Fredericlk He, Raleigh; M.P. officer during war. (p.166)

DAVIS,

‘Sentcnce disparity was prevalent. A circuit court consisting of

officers and enlisted men from a different comaand would be prefer-
able. There was also disparity of treatment between officers and
enlisted men, with officers getting better defense counsel and
defense. Although I would have enlisted men on courts, I think they
would be tougher than officers,

Robert L., with UP at Raleigh; EM and officer in war. (p.l177)

Enlisted men should not sit on courts because they lack proper feel-
ing of responsibility. Tuaey would be érratic and unstable. Hore-
over, it is doubtful if properly qualified enlisted men other than
the higher noncommissioned officers’ could be found. If you select
only "blue ribbon" enlisted men, they would react the same as offi-

cers do now. Putting enlisted men on courts would create an addi-
tional training problem.

ELLISBERG, Bernard, Ralulgh lawyer qnd businessman; Air Corps officer during

war. (p.180)

There was command domination Ye¢ sentence severity. Courts undoubtedly
vere intimidated. One cause was leadersnip defectiveness, as well as
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a lack of responsibility. The Army should train more competent
leaders. Morale in my command in England ‘was impaired by the
lenient trcatment of the General who revealed the date of D-Day,
He was merely sent back to the United States, An enlisted man
violating a sccurity regulation would get from 6 to 10 years. In~
vestigations also should be strengthencd.

FITTS, W. Te, Jrs, Raleigh; longtime Army service; troop commander; Colonel.

_____a__E__l9O

The AWs should be reworded with a view toward simplification; iIn
order that they may be better understood by laymen. Officers
need more court-martial training, particularly defense counsel,
Defense counsel receive corresponding relief from other dutles in
any well-run organization. :

Enlisted men should not serve on courts. An Army cannot be demo-
cratic. To win wars, you must discard many of our democratic
civil 1life practices. Enlisted men on courts would lower court
standards. We already have enough protection for the accused be-
fore a court-martial.

Wartime penalties for offenses such as running away in the face

of the enemy were not too sevére, Present review practices are
adequate and should be retained, Generally, officers réceive more
severe sentences than enlisted men., AW 10L powers re enlisted men
should not be increased. Summary courts should’'cover only their.
present field. I observed no appointing authority domination.
Such authorities should not reprimand their courts. It might be
put in writing that reviewing authorities do not have the right

to expect their courts to impose maximum sentences so that they
will have the opportunity to reduce them subsegquently,

LYON, Terry A., Fayetteville, N.C., lawyer; JAG officer in Washington as
Chairman of a Board of Review and later Assistant JiG in charge
of military justice matters. (p.206) - C 8

Despite the wartime difficulties occasioned by the tremendous

expansion of the .rmy, an unusually good "job of administering

military justice was done. Generally, it functioned well, al-
though there were times whén it bogged dowm.

AW 503 should be amended, to give the JAGD the samé autherity in
published order cases as in dishonorable discharge cases. The

JAGD should also have final say re sentences, to aid in the cor- :
rection of sentence disparities. However, general ocases-should:---
continue to be routed through the local reviewing authorities in
order to get their indorsements, The JLGD should be strengtnened
and enlarged. Law members, trial judge advoc"tes and defense
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counsel should be lawyers, with this being a jurisdictional require-
ment in regard to the law members. If possible, the latter should
be JA officers. They should retain their vote, but I doubt the
advisability of giving them the sole sentencing power.

There have been unfortunate instances where reviewing authorities
have considered that the imposition of less than maximum penalties
was an invasion of their authority. Reprimands to courts should be
prohibited.

Enlisted men on courts would be a good experiment, although the
effect thereof on military justice is doubtful. Rather, there
night be improved morale and increased confidence in the courts.

Defense counsel should be strengthened. Trained lawyers should be
available for this duty before general courts. The Al/s or the Manual
for Courts-Martial might provide that competent attorneys be so
assigned. It is not necessary toc have a staff judge advocate in a
division. No staff judge advocate should be assigned as defense
counsel. Staff judge advocates should be removed from the command

of the appointing authorities; should be more independent, and shoulc
serve under the JAG. AT 39 should be mandatory in its provision for
the court to advise accused of statute of limitation rights,

\TCHER, H. J., lawyer and head of Highway Safety Division; Provost Marshal

officer experience during war; court-martial experience. (pP.237)

The principal weakness of the system resulted from the inequality
between trial judge advocate and defense counsel. The former were
conpetent snd experienced, but the labter were inexperienced and
usu2lly laymen who were changed at least once .a month. A new divi-
sional staff section for court-martial defense should be set up to
investigate cases from the defense standnoint and to handle defense.
Tt should have the sane ronk as the prosecution's staff section, and
should be under the JAG.

The Manual for Courts-Martial should be simplified. Staff judge
advocate duties should be lessened. HMore worlt should be given the
Provost Marshal re getting witnesses and serving papers,

Reprimands should be prohibited. It should be jurisdictional that
law members be competent attorneys. They should have a vote. Courts
should imnose sentences. The JAGD should have final review powers
both as to procedure and serntence.

Enlisted nen should be permitted to serve on courts. This would
improve morale and the administration of military justice, I have
seen examples of disparity in treatment between officers and en-
listed men.
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A7 10l punishment powers:should be increased, both as to the rank

of officers who may be punished, and the extent of punishment for
enlisted men.

I know of no instances wherein innocent men have been convicted.

Pretrial investigation ‘requirements should be jurisdictional.
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SAN FRANCISCO HEAKING

Judge Holtzoff
13, 16 Sept 46

13 sent 463 _
LLEZANDER, Don, 145 Montgomery St., San Francisco; President, Enlisted Men of
America. (p.5) - :

I was a guard at Lichfield, and the atrocities practiced there were
not exaggeratec by the press. I reported in this regard to the Inspec-
tor General in November: 1944.

AW 4 should be amended, to permit enlisted men to sit on courts-martial
if they have the necessary legal background and training., This would
end the current court-martial approach that a man is guilty until
proven innocent. BEnlisted men understand their own problems better,
anc¢ would not mete out too severe sentences. The law member shoulc
always be a lawyer, Too severe sentences make men bitter, and adverse
to Army regulations, There is frequent undue delay in bringing men to
trial, There is unequal treatment between officers and enlistec men.

EACICALUPT, Tadini, 30C liontgomery St., San Francisco; two years gs'an EM
werking in JA offices in U.S. and Kanila. (p.10)

In the domestic JA office in which I worked, true justice resulted
because the judee advocate was freaz. Overseas, the judge advocate
was dominated and true justice did not recsult. The JAG should be
free of local unit commanc, This freascom should apply to both court
and counscl as well., Many dafensz counsel today are afraid to exert
real efforts. In my overseas office, there also was disparity in
sentences. Many defense counssl fail to take advantage of tochnical
steps to protoct the accused; fail to conduct indepéendent, detailed
investigations; and are discourassc from making vigorous defense,
There also was a tendency to delay trisls, then suddenly spring it upen
an accused without adzsguate notica, In special courts, the digest-
raecord of trial is sketchy,

Recommend: Independent JAGD, including counsal; more opportunity to
propare for trial; and ac justment of sentznces, with equality between
officers and enlistcd men. :

HOWLAND, Wallace, U, S. Dept. of Justice, 55 New Montgomery St:, Saﬁ
Francisco; battory commander overscas; court-martial experience;
civilian lawyer. (p.l4)

Excopt in combat zones, courts-martial resultzsd in a high degree of
cssential justice, The problem is not so much a matter of trial pro-
cedurc mechanies, but of establishing a fair policy which can be
carried into cffect, Confincment is not the answor, Overseas, there
was no punishment for what would otherwisz rosult in six months!' or
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less confinement, In lieu thereof, my battery substituted very hard
labor. :

An important procedural reform would be to appoint permanent defense
counsel for general courts, using men with trial lawyer experience ar
with rank commensurate with that-of the trial judge advocate when
possible. In all courts where I appearecd, the law member had legal
background. Judge advocates should be given frescom to recast charges
and specifications. Now, they are ‘too oftsn inadequately drafted by
complainants with no legal experience. Injustice sometimes resulted
from this source. Trial judse advocates should have greater freedom
from command influence, AW 70 investigations may have been good, but
~ they were not good enough. Most cases hac to be reinvestigated by the
trial judge advocates, An enlarged JA office would provide adequate-
investigators, although they need not necescsarily be trained lawyers.,
On the other hand, the task should not be assigned to line officers.

Unit commanders should not be required to act as summary court offi-
cers. Their AW 104 powers arg sufficient to maintain immediate disci-
pline of a military nature, as distinguished from any judicial rela-
tionship. It hurts his relations with his men, when he must alsc act
as a judre. Summary court officers should be of field grade, with the
courts moved from company to battalion level. Such new summary courts
should be able to give up to three months® confinement, Special courts
should be abolished, with general courts assuming jurisdiction re con-
finement over three months. Special court jurisdictions seldom have
enough trained personnel, ars too close to the parties involved, and
are seldom disinterested. -
The Manual for Courts-iiartial should be revised, to improve defini-
tions of crimes (i.e. degrees of homicide and assault ‘and battery),
to clarify parts of the Table of Maximum Punishments(decrease rape
punish?ent, increase punishment for misrepresentations during

- combat).

Combat unit commanders need a better procadurc to administratively
reclassify inefiicient subordinates, Lacking that procedure,
they fall back on courts-~martial,

BURNS, Lester, 426 13th St., Oakland, Calif; BM in JA offices in U,S.
and Europs. (p.23)

The method of filing charges is satisfactory. Investigating offi-
cers are frequently inadeguats in the performancs of their cdutics,
often having been selected because they were incapable of doing
anything clse, Investigations are often conducted more as a
prosccution rather than impartially. The dcfonse is not ropre-
sented. Counsel should be assigned at the time chérges ars pre-
ferred, ; -
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Military justice should be concucted by an independent group, such as
The Inspector General, This would obviate command influence. Defense
counscl arc inadequate, frequently not being intercsted, frogquently
being lazy, and froquently lacking time., JMilitary justice should be
conductad by lawyers. I believe that lawyers werc usually used as law
members, but this was not so often true of dofensc counsel., There is
too much command influence. Officers ares dcpendent upon their command—
ing officer for efficicncy ratings and promotions.

Officers should be triable by spocial courts, Offieers freguently go
unpunished,

[ELLER, Julius M., 67 Post St., San Franciscoj Vice Prosident, California
Council of the AVC; M and Air Corps officer; Acting Staff Judge Advo-
cate in a Hawaii air command; tried about 100 cascs. (p.27)

Lir Corps administration of military justice was better than in the
infantry and other line and servicc organization. Reason: more time
at Air Pasc to devote to administrativc duties. Even so, abuses did
occur in Air Corps units. The greator weakness is the control ex—
creised by commanding officers, and their freguent axpectation of
convictions, Invostigations are often inadeguats, to require further
investigations by trial judge advocates, Dcefonse has no time to in-
vestigate, because he is not appointed until 2, 3 or 5 days before
tricl. Continuanccs are scldom grantod to dofonse counsel. A number
of enlistec men could conduct better defenses than many officers, -

Better justice would result if there was a scparate court-martial
system within t)le Army, operating under the JAGD and not answerable to
the immcdiate command. Control by command is excreised by letters of
reprimand, by sometimes sending the reprimandcd officors to forward
arcas, and by making a notation in the officer's 201 file.

Accused do not receive equal'treatmcnt in courts-martial., Generally,
officers receive less punishment than enlisted meny and are not so-
frequently brought to trial. ;

Reccommencations: Trained court persounel, proseccuting and defense
counscl; defense counscl who trayel with the command; trained investi-
gating officers indcpendent of command; a JA section efficer who does
nothing but investigating, and is not answerable to the commanding
officer,

CENSER, Joscph, 413 10th St., Richmond, Calif,; Ell in JA office in U.S.
during war. (p.33)

Trial judze advocataes rccommend court mombership to the commanding
officer, thercby usually picking theirovn courts. Rocomménd: Establish
indcpendent systom of JAGD judges responsible only to Vashington; have
list of qualified dofensc counscl, parmitting accussd to choose there-
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fromy permit accusec contact with his counsel upon being brought to the
stockace rather than when his case is referred to trial. Investigations
are too oftnn a means of getting confessions, upon which cases are sub-
sequently prosecuted. Rules against self-incrimination should be

applied more adequately. EI give confessions to officer 1nvest1gators
.80 rezcily because of the inherent officer-Ei relationship in the sarmy.

RCGERS, Thomas Piercé, 300 HMontgomery St., San Irancisco; Infantry colonel
curing war, with personnel duties in ETC replacement center; had
court-martial experience. (p.3%5)

Rather than making the JAGD indspendent, I would have a court-martial
section in all organizations, with adequate officers for trial. judge -
c¢vocates, defense counsel and law members. Often, reviewing authori-
ties void a court's finding of guilt to conserve manpower. This is a

more important consideration to them than rehabilitation. ilany
appointing authorities ask for the maximum punishment, and then exer-
cise clamency.

1I0CRE, Douglas Mey 625 larket St., San FranciSco; Army legal officer with
rank of major. (p. Jf)

The principal weakness is inadequats representation of accused in
court. This results in untrained defiensc counsel being frequently
pitted against trained prosecutors. lhile innocent men are probably
not convicted, excessive punishment d ocs result. Frequently, law
mémbers are not lawyers, There is a disparity between courts-martial
treatment of officers and enlisted men, with officers often getting
off with light sentences. One difficulty in trying officers is. the
necessity of sencing them to general courts. AW 104 discipline
avoided a lot of red taps. OCOfficers should be triably by special
courts, and should be dealt with morc severcly than enlisted men be-
cause of their greater responsibility.

DE MARTINI, Jamcs S., 300 Montgomery St., San Franciscoj formcr Alaska JA
officer. (p.4l)

Many capable lawyers found that their services were not utiliged in
the courts-martial system. Investigating officers should be lawyers,
and their functions should be cxhaustive. Law members should be
lawyers, but very freguontly were net. lNany enlisted men were lawyers
who could have becn more effectively used as legal officers.

Special court punishment might be used against officars for those
offenses more scerious than to warrant AW 104 discipline but not
serious cnough to warrant general court punishment. There is a twi-
light zone between those two extremes., Such special courts might
punish by fine, but should not be permitted to reduce an officer in
grade, Reduction to the ranks would be preferable to reduction in
grade.
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Enlistec¢ men should not be permittec to serve on courts, becausc of-
opertional objections. How would you select tham? A roster basis
would be inadequate becausc capabilities would not be recognized
thercby. A basis of grade would also be unsatisfactory. An en—
listed man would not want a higher enlisted man looking down upon him,
Nor would a top sergeant want to be tried Yy a private.

KARVEL, H. Purriss, Burlingame, Calif.; ETO duty as EM and as officer in
JA office of ETO headquarters. (p.45)

Generally, the criticisms madc against Army justice can also be made
against civilian justice., Howecver, improper command influcnce fre—
quently cxists (gives example). This could be avoided by creating
courts soparate of command. JA personnel in Burope were inadequate
in number to mect demand, This in turn resulted in using others as
law members, defense counsel, and trial judge advocates, although
usually they were lawyers., I do not know of any case inw hich the
law moember was not a lawyer,

A 70 investigations frequently arc not adequate, and must be sent
baclk for supplemental investigations, Distances intervens, and czuse
delay. An El would probably be confined within that peried, altheugh
this was not so truc after rcdoployment had commencced ond his adminis—
trative use was necessary, AW 70 investigations should be handled by
compctent investigators, although these men need not necessarily be
lawyers. Investigators should so porform on a full-time basis,

It was not until carly 1944 that the War Department sent out-a dirce-
tive to obtain EM to b: commissioned gs JB officers. If an enlisted
lawyer had JA expericnce, he could get an immcdiate JA commission, but
if without that JA cxperionce he wss sent to the JA CCS in the U.S.

if otherwise qualifiod. I know of a case whgre a man was turnecd dovn
as a prospective JA becausz hs was too stout and not proposscssing
enough.

SPIEGL, Brnest I., Mills Bldg., San Francisco; five ycars war cxpericnce.
(p.52) .

The zdministration of militery justice is too parfect te bg cast asice,
or gvan to be altered to any groat oxtent., Lifficultics arose from
faulty acministration, which in turn resulted from personnel trouble.
lMiany difficultics wer:s fancied rather than rcal, However, these
imaginary troubles were important because they were believad by an~—
listed men lacking insight as to the system's rcal purposcs. Personncl
difficultics rosulted,. not so much from the lack of legally-trained
personncl, but becauss many of ficors did not have a true insight

into thcir purposcs. '

o



SAN FRANCISCO

RINCOLE, Gus C., 707 Central Tower, San Francisco; JA officer during war.
(p.54)

A 1943 War Departmont confercnce of-judge advocatcs cmphasized the
importance in getting men tricd without undue delay., The AWs pro-
vide for immediatc trial. Wz finally operated so that summary courts
were held within 24 hours, threc days for speeial courts, ancd general
courts as expeditiously as possiblc. It was the general practice to
kegp these accused in confinemont awaiting trial, although in many
cases thoy might have been permitted to continue to perform their
rogular duties., Spoody trials werc accomplished by immediats notifi-
cation of the judge advocate office when men were placed in jail,
Eventually, we ron throe days for general courts, cxeluding continu-
ance time roquested by tho defense., Our defensc always had ample time.

Aippointing authoritics should beishorn of their right to criticise courts,
They already have the right to change court memborship if thov do not
likc its perfermancc., The JAG should have continuing authority over
courts-martial cascs, so that he can grant subscquont rolisf. Now

facts sometimes come to light aftor trial.

Gencrally speaking, I have profound raspect for the Army's system of
military justica,

LOBREE, Donald, 1046 Lake St., San Francisco; Air Inspcctor officer during
war.(p.59) ¢

During inspcctions, I found, first,that violations werc caused by a
lack of attention by responsible officers, and, sccond, that viola-

" tions resulted from ignorance of rules, i.c. the Army's bad habit of
attaching disciplinary conscgucnces to things which in civil life
would not carry that types of penalty, (Note AW 96, and roquircments
re keeping of roports). Therc was also a tondency not to listen to
complaints. Complaints forwarded by inspectors wore often nogleocted
by higher command, so that decfects wors coverad up.

Persons in confincmont do not hava opportunity to make complaints
about unduc confinement. Confined norsons should be afforded direct
access to The Inspector General rather than having te procsed through
channcls,

STOUTENBURGE, Eliot, 762 Fulton St., San Francisco. (p.53)

Cfficers should be subjocted to spocial court trizls, but not to
summary court trials,

While I would not extend AW 104 powers, thore should bz a revision so

as to distinguish violations of a disciplinary natur:z from the mora
scrious offensas, .
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Ls to personnel, there were many inadequate Regular Army cfficers as
well as inadequate temporary officers. The court-martial system was
frequently operated by men without legal experience. The Regular Army
was at fault, because it was unprepared for wartime expansion. It
neglected the lawyers, and was completely fogged up in that regard,

ey court-martial posts should be occupied by men with legal experience.
Courts should be permanently established, with full-time duty per-
sonnel selected from membsrs of the bar., This would leave the other
cfficers free to perform their orm specialized duties on a full-time
basis.

There werz many sentence disparities, with emphasis on severity. This
can be curec only by JAGD supervision from the very top level. Powers
of arrest and confinement were not seriously abussd. Trials were
usually expedited as much a2s possible, Even during confinement, an
attempt was made to have prisoners perform constructive labor. They
were restored to duty as soon as possible, XEestablishment of dis-
ciplinary centers was a great step forwarc.

4 policy of officer fines and short confinements would solve many
officer disciplinary problems.

CLANCKENBURG, William L., Migliavacca Eldg., Nappe, Calif,; EX in Europe',
and subsequently student at JA 0CS. (p.65)

The required reading of certain AWs to enlistec men is always prefaced
with a vailed “threat" that they will be applied to out-of-line
soldiers, The reading is usually @ne by a legally-ignorant low-rank-
ing officer, They should be read by a trained JAC officer, who would
also show how they work tc protact the innocent as well as to punish
the guilty. UNow, the reading is the wieclding of a club, and this does
not lead to respect.

There should be a differsnce in the handling of offenses, dependent
upon whether they were committsd at the front or in rsar areas. Some-
times in combat outfits, trizls arec had with alarming speed, with
general court trials being run through at the rats of one an hour.
Cne court-martial record which resulted in a 25-year sentence for a
man who deserted in the face of' the enemy was ofily 16 lines long.
“hile higher authorities rcduced the finding of guilt to one of AWOL
the news of that trial spread through the entire division., The fact
that such 2 thing could have happcned is a weaknaesse The only cure
would be independent staff judge advocates responsible to Washington,
andksufficient Judge advocates to give full-time tc their type of
work. 3

Laymen sometimes acted as law members in special courts, despite
their lack of qualifications. Usually, the law membors of general
courts were lawyers. The law member should have final authority to rule
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on all questions of law, and should orally instruct the court as =
Jjudge would a jury. He should not vote, but should accompany a
court into closed session and give advice and help there. Officers
other than jugior members will not be misled by him,

Court members should be familiar with local problens, rather than
so wrapped up in legal technicalities-as to be unable to appreciate

-those lecal problems which are inherent in the fighting of a war

and where technicalities cannot always be observed. Judge advocates
should live part of the time in the field. Hard labor will some-
times solve a disciplinary problem without resort to courts, Too
much strictness was sometimes apparent. Brother officers, on the
other hand, were toe lenient to some officer offenders, Ofiicers
should be held to a higher degree of responsibility than enlisted
men. Instead, they were given lighter sentences.

SCHOFIELD, Allison E., Centrzl Tower Bldg., San Franciscoj officer in

U.3. and abroad during war; some court-martial experience. (p.76)
L ]

Military courts should be divorced from command and its dictation.
Sometimes, command domination is expressed, both to obtain convic-
tions and to impose severe sentences. Laymen should not be
appointed as defense counsel. It 'should not be presumed that a

man is guilty until proven innocent. "I never lost a case as trial
judge advocate and never won one as defense counsel." Trial judge
advocates should also be lawyers. On the face, pretrial investiga-
tion procedural requirements were good. Law members should also be
lawyers.

16 Sept 1946:

EATON,

Richard B., Redding, Calif.; major during war; court-martial

experience; now practicing attorney. (p.79)

Courts-martial required suf ficient proof of an accusad's identity
as the perpetrator of the charged offense. They were less careful
in their determination re whether the thing done was a eriminal act.
Their sentences were too severe, werc they permitted to stand as
rendered., However, they were usually reduced extensively. Ilen were
also sent to disciplinary training centers where a man with a sen-
tence of five years or less usually served about nine months; if
over five years, about a year—-if their conduct was good. The last
report showed that 857 of these thius released were not recidivists.,
Reviewing authoritics preferred cexcessive sentences, to leave them
with the power to reduce them. This worked all right when the re-
viewing authorities werc¢ conscientious, and was satisfactory then.
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I never found commanding officcr intervention in my own courts, a2l-
though I have heard rumors to that cffeet. The two greatest weaknesscs
of thc court-martial system:  a. Somc mcmbers werc tompermentally un=
suited for such posts, some had prejudices,; some werc toc anxious to
got back bo thiir other-dutics, somc were prejudicced against negrocs
(curcs ecarcful appointment of members by staff judge advocate).

be The law member, the trial judzc advocate and the defense counscl
should be lawvers. Defensc counscl were often inferior to the prosccu-
tion, : ‘Semc enlisted ladyLra might have been used in court-martial
posts had they been commtissioncd.

JLCK30H, Georsc J., 1164 O'Farrcll St., San Francisco; EM with court-martial
investigating cxpericnce during war. (p.C3)

Whilc AW 70 investigation procedure requirements arc satisfactory, the
system did not work so woll in practice, Dofensce witnesses werg not
always callcd., Accuscd should have cpunscl at the pretrial investiga-
tion, with protoected righius of cross-cxamination.

At trial, a unenimous vote should be required for conviction, particu-
larly beeause of the frcquent inadequate defensc,

Colored troeps in Burope were responsible for too large a proportion
of crime (in my outfit, the 4% of colored troops werc responsible for
67% of the crimes).

t would be desirable to have cnlisted men on courts, but up at the
front an officer might cxcreisc influcnce by rcassignment of a dis-
agrceing cnlisted man, I do not know how enlisted men on courts would
wrk in practice .If enlisted men were used, they.should be attorncys.

I do not know about whether they should be noncommissionced officers.
A successful defensc counscl is soon made trial judge advocate, The
policy of imposing maximum scntenccs, to permit them to be reduced by
the revicwing authority, is a poor onc. Court members should be in-
structed that maximum penaltics arc not nccessary.

CRITTENDEL, Howard Bs Jr.,Prlo Alto, Calif.; ruserve officcr and wartime
officcr cxperience, part with troops and part with Militery Government.

(p+86) :

Present court-martial law and procedure arc. near perfoct., But .dn
practice it does not work out that way. Commanding officer influcnec
is present, with dissolution of a court and rcassigngent of its members
when it docs not react the way he desires. Cure: Regquirc courts to
act indepondently and impertially. 'But if you make thom responsible
only to the Army commandcr, then they would not be too familiar with. , .
the problems of  ficld duty. OSuch officcrs could beeome “carclcss, and' "
impose heavy scntences. As to using onl*'?udW' 1uvocatb officers,
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many of then were not too good and many were also influencecby command..
Courts-martial should be composcd both of men with eivilian legal ex-—

" pericnce and no other military dutics, and also of ficers who have had
some cxpcricnee with troops. lion with legel training should do all
questioning, and should preside over the courts, lilitary courts should
have ‘preference during wartime en the scrvices of civilisn judges.

The fear of punishment (except in some insubordinations) has little
cffeet on disciplinc or obudicnec, WNear the front, fear of punishmont
has no mecaning, There, all perspective is lost. Ilen will do many
things to kcep from going to the front, because of the fecling that
front-line duty means dvath within two to four wecks.

LS 7 F ] TP
Unanimous decision should bo required in courts-martial cascs. This
would be important, should enlisted men bo put on courts.

POLEY, Thomss Lester, 967 B St., Hayward, Colif.; wartime scrvice as defensc

counscl in Luropcan Theater, (p.91) §

Courts in my basc¢ air dopot command werc choscn by the commanding gencral
requesting various commanders to make so many men available for court-
martizl duty. Men se sclected were those who could best be sparcd,

and were invariably the incompctint officers. 1In onc casc, our judge
advocate refused to thercafter use certein officurs who had returned

teo lenient scenteneces in a certain casc. Written roprimands werce some-
times sent out, and placed in the officerts 201 file,

Maximum punishments werce always given, so that rovicwing authoritics
could cut them down. This was impropur. :

Therc was inadegquats court-martial training for officers. Deeisions
of The JAG were not aveilable in subordinate commands, While we
alvays had lawyers as law members, many of these lawyers were incom-
petent,

Investigations erc inadequate.. The investigating officer is usually
untrainad, so he goes to the staff judge advocate for instructions.
The latter officer is the one who has aided in the determination to
scnd the casc to trial, so the two of them work up & onc-sided. case,.
As administercd, the system is just about 100% wrong..

Courts indepondent of command arc not the answer, Rathcr, a system
of Federal judpes with officers and cnlisted men sitting as jurors,
and the judge administering the law and fixing the scntence, seoms

to bc the only answor.. Dven old-time Army officers do not neccssari-
ly know how to pass on lcgal questions.

KAHN, Robert, Oakland, Calif,; layman; Air, Force major during war with somc
court-martizl cxpericncc. (p.95) :
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Bad situations arc sometimes causcd by lack of leadership capacity in
the commanding of ficcr, Sontence disparity cxists betwecn the Table
of Maximum' Punishments and eivilian practice (1.u. specding——Army 6
months; civilian [10)s There should be a table,of more rcasonablc
punishments comphreblu to Toderal civilian codes. Also, ncw offenses
such as joyriding should b written in, AT ¢
Enlisted men were tricd for offenscs which, had thoy btecn committcd
by officers, thore would heve becn no trial., That is injustiee.
Therce should be intermediate punishment for officers, betwcoen AW 104
and the generel courts, : y , '

Morc adcguatc Inspector General inquction should bc had, cither
through him or an indcpendent inspection staff. - This would be better
than having an indcpendent JAGD, .

Onc way to avoid commending officcr control would be to have cascs
tricd by adjacent units, wher. the court would be -appointed by a
differcnt appointing power and revicwed by a different revicwing
board. lon with:legael fraining should bc botter used in the Army.

STULPF, Fclix F., San Francisco; EN and officer during war; served on
about 250 courts-marticl. ' (p.99)

AW 70 investigations wore inadcquatc, becausc investigating-officcers
were generally uninterestod and incipcericnced., As trizl judge advo-
catc, I found mysclf also investigating and making recommendations.
Commanding officcr influcnece was gquitc general. There is a greatb
lceway for doctoring of infcrior-court rccords, and highcr-up authori-
tics cannot tc¢ll whother or not this has been donc. General courd
records werce verbatim accounts. Court reporters should be.aveilable
to inferior courts, Hather then imposing mbxlmum punishments, courts
should imposc foir punishmchts. ' .

TWOHY, Deniel, 3586 Picrec St., San Francisco; layman, with some war cx—
P ricnce with courts-martisl, (p.102)

Thc AWs arc designed to expedite the officicney of a fighting Army
sceking to win the war, rather than to deal in abstract points aof
justice. : .

Summary courts would bog down if transeripts had to be tﬁken in them,

The only scrious court-martial wbaknhss is pressure from the appoint-
ing authority. ' Thc commanding officcr cxcerciscs too much influcnce,
particularly in the imposition of maximum scnicnecs. This is a
typical Regular Army practicc, Court members arc sadly lacking in-
ncecssary judicial cxpericnce. This is &s truc for Regular Army as
for AUS officcrs. Invariably, courts in which thc law members had
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no civilian legal training werc unsound in operation. While I-do not
rccall a general court without a tralnua law membery: frequint spu01al
courts sat without lawycrs, ~And ‘such lattcr. types of courts werc more
boards of inquiry rgthcr than courts of Jjustice,. considcring objcctlon-
able tusilmony as well as good.

HOLMES, Paul W., San Fr@nc1sco, rctlrhd Lt. Col, with 30 y:ars' Army caphrl-
cncc. (p.105) .

The Manual for Courts-Martial is good cven though not perfcct. Offi-
cers can be trained in the field to bc good investigating officers,
whether or not JAs. ilo advantage would result from having cnlistcd
men on courts. Noncommissioned officers would have an cqual amount
or mor¢ prejudice than officers, While command influence may be cx-
creiscd, the larger the.command the farther awey the commanding offi-
cer is from the men, Ho therefore must leave morce discrction to his
staff judgc advocatc. '

SYIIONDS, Myer C., 3868 Californiz St., San Franciscoj drafttes clerk in
division JA office and subscauently in Branch Office, JAG, in Paris,
revicwing general court records for proccdural ¢ rror; attended JA
school; not commissioned., (p.108). .

The Army failed to utilize lawyer services in full, S0 should not
now arguc that thore were inadequate trained men available to act in
kcy court-martizl posts. During my basic training, my .application
for JA OCS was not cven considered, because I was physically fit for
combat, Thc JA at the post statcd that he did not nocd cnlisted
lawycrs, Another JA did not want mc b;causg I was almost 35 years
of agce ,, TR =AY S e (R~ v !

Comnand influcnce was cxcreised over general courts-martial. There
should be a separate military justiecanit, Thire was great dis=
parity in scntences. Likewiscy officers wers not tricd as often as

thcy should have been, nor punished as scvercly as cnlisted mene A ... 0w o

scparatc military justice administration would cradicate this fault.
Bach casc should bc handled to cstablish justice rather than to main-
tain disciplinc. Too severe scntences did not. accomplish their pur-.
posc, bccausc it was cormon knowlodze that thay would ncver be fully
scrved. Defunsce counsel should be lawyers, and no pretrial statumeht
taken from an accuscd without his counscl béing consulted, Thc average .
enlisted man has the intelligence only of a 12-14 ycar old persons
Too littlc attention is paid by courts to psychiatrie roports. There
should not be an automatic waiv r of spceial defenses mercly boéeausc
they arc not pleaded. The avérage defonse does not know “bout these
technicalitios. Psvchlgtrlsnsshoula git on vourts.

Enlisted mon, pe rtlcularly lhwy*rs, should it on courts. 'Therd

should be s limitation on® the 1ungth of time ‘an ccoused can be held”
in custody whilc awaiting trial,
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BLAINE, Jack L., Mills Bldg., Scn Frenciscoj; EM in JA office, and there-
~fter a JA officer, reviewing many rucords of courts-martial. (p.l1l16)

Investigatingofficers were pronc to cxamine ¢vidence pointing to an
accuscd's guilt, whilc ovhrloollng defeénse cvidence. (Likewisc, pre-
tricl statements are not taken down in accused's own language. There
is disparity betwcen officer and cnlisted men's sentenees, An officor
should bc triablc before infiérior courts. ..

Thoge who & ttendcd the JA school were ”dVlS;d that it was fundhnhntﬁl
JAG policy that meximum scntconecs should be given, and clemency
settlcd by the revicwing esuthoritics. 4An ideel solution would be
court autonomys Thurc arc a varicty of wvicws rc what constitutcs a
proncr scntence. There is court domination. Adequate defense is dis-
couregpd, and defense counscl is wsually en inferior officer. Defunsc
counscl is scldom a lawycr, Instead of using good cnlisted lawyers,
inferior officers arc uscd,

I am opposcd to the death scntence cxeept for first degrec murders

Inferior court review is usually inadcquatc.  As to the ganrél courts,
. & portion of the siuntence will have been served before trial inade-
quacics have been brought to light by appellate revicw. \

On somc general courts where I have acted 2s law member, Regular Army
officers would attempt to influcnce my votc both as to guilt and sun~
tenece severity.,

KENNEDY, Thomas Hart, Standard 0il Bldg., San Franciscoj rcserve officer
with Air Forcc scrvice during war, (p.122) '

Vhile courts-martial proccdurcs arc good, troublc sometimes arises
in azctual operation. As an investigating officer, I oncc involved
high=ranking officcrs in the trouble under consideration. I got no-
where. Officers arc so promotion-conscious that they can be guided
by commanding officers in their court-martizl dutics. Heving a 'JA
law member would not clear the situation. JA officers also want
promotions, Dcfinsce counscl who make too good a defensc arc removed,
As defense counscl, I once objeetoed to an incomplete transcéript. of
trial, Whilc the transcript was properly corrseted, I no Tonger
served as a defense counscls The Amy should have a scparate court-
martial systcm, in which the judge is not ticd up to anjyonc.

SCOTT, John Merrill, 200 Bush 8t., San Francisco; five years in Army dur-
ing war; courts-martizl cxpericncc. (p.127)

The court-martial system is not as bad as has bcen painted by some
of the preecding witnesscs. 1 always rocoeived full cooperation in my
courf-martial work in the Army, although somc of the investigations
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mey have been flimsy, ond cascs were sometimes tricd before I had cnough
timc to proparc a defense. There is a tendeney to assign less capable
officers to court-martial duty. A permanont, full-time court of JA
officors would be ideal. From work with The Inspcctor General, I feel
that most of the men in the guardhouse descrved to be therc,

JOSEPH, Leonard, 5000 Californiaz St., Sz2n Francisco; Field Artillery officer;

court-martial cxpiricnccs (p.131)

The prodominant ¢nd of courts-martial is disciplinc, This is proper.
Therc is a tendency to assign less capable officers to court-nartial
duty. Available lawycers are not always uscd. Enlisted men should
serve on courts-martial if they arc treined. AW 104 punishment powors
should bec incrcascd. This would decrcasc resort to courts-martial
and keccep the latter type of punishnent off a men's service rccord,
Spceidl courts should have jurisdiction ovir officers to take carc of
minor offinscs not important cnough to warrant a gcencral court. De=
fensc counscl should be troincd, as well as the triel judge advocatc,
law mcmber and president. The first threc of thesc officcrs should
be JAGD members if practicable, or at least legally trained. This
would not deprive commanders of a portion of their command function,
Other mombers of his command could sit as a jury. The law member
should have final zcuthority of questions of law, without votc—-pro=-
vided he is 2' JA or legally-trainced, Theore were casus whon the law
member was not a lawyer on goneral courts, Court members were often
inferior. There was g practice in many commends of imposing maximun
scntcnces.e This should be climinated. Elimination might result by
proper instructions circulated throughout the Army. Whether a dis-
honorable discharge should accompany a scntenev of over six months
should be discretionary. General courts should have the power to
suspcnd senbconees, and to place an accuscd on preobation. The lfanual
for Courts-Martial might be ruvisod, to provide better definitions of
offenscs and sentences, as well as a clearer cxplenation of cvidence
rules, Substantive U.S. law should govern trials in forcign coun-
trics., -

CURTRIGHT, C. K., Ochsnor Bldg,; Sacramcnto, Calif's; linc officer’ during

war; court-martial cxpcricnce. . (p.l37)

The present systom is pgood, despite defects which result from per-
sonncl administering it. The flaws show up particularly when the
administering authoritics arc indifferont to military justicc. In
such times, grave miscarriagcs can result.. 90% of the tourts-
martial could have been avoidcd had company commanders knmown how to
handlc men propurly. This knowledgze comes only from cxpericnce
and pcrsonality, not training.

The JAGD should not bc an independent ageney. A singlc person must
be solely rcsponsible for the entirce command on the battleficld, The
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trirl of offcnscs is 2 command function, * In time of wer, cven for
civilian-type offenscs. Impartiality depends on the commanderts
personality. .

Enlisted men should scrve as court members, but the achicvement
thercof would be difficult, An enlisted man so uscd should know that
his judgment was to be independent, that there would be no official
reerimination, cte. MNeither the trial judge advocete nor the defense
counscl should be full-timc staff members, Contact with cnlisted men
is neecssary expericnce for proper militery justice administration.
Most staff officcrs lose this common touch.

The law member should have final authority on law questions, lcaving
the other merbers to determine the facts.  Vhere lawyers arc avail-
ablce, theyshould be assigned as law members, This is not nccessary
re trizl judge advocates and defensc counscel. Nor should these be
full-timc jobs, becausc this would take tham eway from contact with
the renk and filc.

Precsent protricl investigations arc botehed up, and the failure docs
more harm than good. Investigators are sclceted without regard to
ability, and their rceports arc frequently based on illegal testimony,
arc garbled, and mercly consist of opinions. Thesc investigatipg
reports arc scldom of any value. Pretriel investigations should be
madc by JAGD officers, by the Military Police, or by legally-trained
officers. :

BAUMGARTEN, Frank J., Central Towcr, San Francisco. (p.l45)

While the system is adeguete, its administration causes difficultics,
This a2dministrcotion of military justice should be placed in the hands
of 2 scparate department such as the JAGD, and possibly be sct up in
judicinl districts., OSumnary court jurisdiction should be enlarged,
and should havc powcr over officcers. AW 95 scverity froquentlyresults
in nontrial of officers. Trial judge advocates and defensc counscl
should be rcmoved from a commanding officer's jurisdiction, Courts
arc too often hhnd-plcﬁud, and subjcct to cormmand domination. While
the commanding officcr was supposcd to cut down excessive scntonces,
this was not too often dene.

Pretricl investigations are absurd, Accuscd should have benefit of
counscl as soon as hc is charged with an offensc, " lany accused could
be continued on & duty status whilc awaiting trial,

At present, rules for the protcction of the accuscd are abandoned be-
causc court mcmbers have no conccpt of cvidenec rulcse Therc is no
precsumption of innoccnce for cnlistcd men. Minor-offinsc punishment
should bc scparated from serious-offense punishments AW 104 powers
night be cenlarged. Dishonorable discharges should not always have to
acconpany sentences over six months,
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SCOTT, Robert i., 200 Bush St., San Franciscoj Eif and officer during war;
battery commander, (p.153)

Ity court—martial cxpericnec convincced me that therc is a misconception
of the meaning of the words discipline and justicc., Theoy go together
in the Army, yot the Army cannot get teo logalistics  They should be
scparated. The Monual for Courts=Martial, whilc a2 good work, is too
often 'applicd by men who cannot carry out: its spirit bocause they arc
untroined. AW 104 power might be inercascd somewhat, to include the
power to finwe on a graduated scals, There is too much "throwing the
book" at accuscd in the matter of punishments, Courts should be in-
dependent of command domination,  The Inspector Gencral should be ro=-
sponsible to thce Commander in Chicf alonc rather than to the Chicf of
Staff. Then he would have the eourage to turn in adversc reports
against officers and.make them stick.

Discipline must not be confuscd with justicc. During war, the formcr
is morc important to suceess than the lattcer. Yet justice must be had
to crcate good disciplinc. The two arc inscparable. Frequently,
poorer officcrs arc uscd on courts. As to discharges short of dis-
honorablec, the Army alrcady has "blue" discharges, This is a disci-
plinary discharge, rather than onc by court-mertial. Noncommissioncd
officers should be used more often a2s charactor witnessgs, Sometimes,
there sheuld be a cooling=off period for both officers and cnlisted
men. - Scparate trcatment re offenscs outside of combalt zones would be
dosirable, Therc is a practical lack of guards to guerd men in trouble
during combat, g :
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WILEKINS, William J., Superior ‘Court Judge, County-City Bldg., Seattle,
Ji colonel curing war, and E during most of last war. (p.6

The consensus of a recent meeting of local JA officers was that as a
whole the military justice system was good despite criticism levied
at a few indivicual ‘cases. Nonetheless, there was a lack of sentence
uniformity. A good feature was the pretrial investigation, when this
was thoroughly conducted. A second good feature was the rehabilita-
tion center program.

AW 104 punishment of officers should be extended to cover all offi-
cers, both field and company grade, and also warrant officers., En-
listed men should be put on special and general courts, although I
do not think that the ultimate outcome of a case will be changed by
adding the enlisted men, Some enlisted men lawyers are more capable
than some officers. Older rather than younger men should be used on
courts, as the latter sometimes permit their enthusiasms to get out
of bounds. Noncommissioned officers, could well serve on courts.

The JA should be answerable to the command in which he serves, rather
than apart therefrom, ficcess to the commanding officer should always
be had by the JA. If you deprive the commanding officer of court-
martial jurisdiction, he would not have disecipline, During wartime,
there was too much speed in handling cases because of a competitive
race. This was sometimes injurious to justice.  Where men were held
too long before trial, this was the fault of the judge advecate.

Both a minimum and maximun time limit should be set, i.e. ten days
before a man could be tried by a general court, and 5 days before a
special court.

-

WRIGHT, Bugene A., Seattle; Division officer during war with court-martial

experisnce. (p.13)

To me, not a JA officer, it was a burden to be given court—martial
work in addition to my other duties. Trial judge acGvocates are
supposed td both prosecute and also see that justice is done. He
cannot repressnt both sides well. I would have inadequate time for
preparation. Ordinary officers were not gualified for court-martial
work., Very frequently, trial judge advocates were not lawyers,
Occasionally law members were not lawyers. It was also embarrassing
to me to have to prosecute men from outfits I might later have to
command, Trial judge advocates and cefense councel should be
appointec from outside command, with court-martial work their pri-
mary function. It also should be impossible for a commanding
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officer, the appointing authority or the President to control these

men as they frequently co now. In one trial which I was handling, the
Chief of Staff took me asice during a recess and told me how he thought
I might best secure a conviction, '

REVELLE, Ceorge, Seattle; formerly Colonel, without court-martial work.
(pal7)

One weakness is that many guilty :escape trial in combat zones entirely.
This is destructive to courts-martial prestige. On the other hand,
once charged a man is usually found guiltyv. I co not know of any inno-
cent persons who were convictecs : Because of lack of time, cases were
often poorly presentec. In about §5% of the cases, defense counsel
were laymen, Some of these, having taken military courses on military
law, hac inflated ideas of their own abilities, whereas in reality they
knew very little. It would have been better had they not studied law
at all,

Command 1nf1uance was present,,ﬁven though perhaps not erectlv from
the General himself, It was too often presumed that an geccused was
guilty before he was trieds A separately administered system of mili-
tary justice, with review by higher command authority, would:pgain more
respect from military personnel. It should be separated from the
immediate chain of command, Personnel:of this geparate branch should
be legally traincd., Psychiatrists should be resortec to, particularly
in combat areas, and medical cure rather than courts-martial used in
battle fatigue and insanity cases. However, in various: instances
battle fatigue was merely a matter of improper training rather than

a: real mental sickness.

WESFIWLD, Richard S., 2201 /. lontrey St., Seattle; Division officer with
court-martial experience during war. ; (p.22) £

The system is not radically wrong., Oriticisms result from the im~
proper administration thereof, But too often, officers are inex- -
periencec¢, and many would not take time to learn. It would be advan-
tageous for thetrial judze advocate, the defense counsel and the law
member to be lawyers, but this uoulo not be neCBSSan'lf those per-
sons would apply thenselves. Only the rars defense, counsel:would

have read the Manual for Courts-Martial, Howsver, some commands did
conduct military justice classes. These were an aid., In my outfit,
the law member wias not often.a lawyer. < Uswally he tas an infantry
officer,

It was drilled into the officers that clemency 'was a prerogative of
the reviewing authority. This was bad. It mads the:court feel liks
a rubber stamp, and created an unfortunate impression re military
justice on the enlisted men, Command in{luence was exsrcised.
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BURNS, John A,, Dept. of Justice, Courthouse, Seattle; former Ef and JA
officer with Divisions and Boards of Review. (p.26)

iﬁlitary'justice is not effective. There was toc much command domina-—
tion., General Court records from one division were so bad that
appellate authorities had to reverse eight cases within a single
month because the commanding general had sent written instructions

to his court re what should be done, The court-martial system should
be divorced from command, and should be operated independently under
a new Judge Adveocate set~up. Likewise, the power of review should

be separated from command. Every law member should be a trained
lawyer, although notnecessarily from the JACD, The office of presi-
dent of a court should be abolished, The trial judge advocate and
defense counsel should also be trained lawyers. 1t might be wise to
have the law member orally instruct the court in open court, give
legal advics, but not vote,

Sentence disparity has been great, particularly in combat zones.

llany psychiatrists have apparently reported in accord with the de-
sires of their commanding generals, Their reports frequently are not
too satisfactory, :

Defense counsel are sometimes 350 inadequate that they will say nothing
to a court, make no objections, and sometimes not even make a closing
argumﬂnt

VANCE, J. Duane, Antitrust Uivision, Department of Justice, Seattle;
infantry 1t. during war; some court-martial experience, (p.31)

Every general court case I tried had a law member who was a Regular
“Army officer and not a qualified attorney. Maximum sentences should
not be demanded by command, and defense counsel should have the right
to make a plea for clemency. The Manual for Courts-liartial does not
seem to adequately provice for presentation of evidence re mltlgatlon.
Courts should be forced to consider such evidence.

Rehabilitation centers have done a good job., Accused should have the
right to bs heard in the review of his case, orat least to file a
bill of exceptions or an argument which could be forwarded with the
recorc, Difficulties presznt re general courts also exist re the
ip§erior courts. 4 simplified lower court procedure would be desir-
able, ;

There should be qualified legal counsel at regimental level to serve

as a police court, The manner of preferring charges might be simpli-

fied.,. As to the more important general court cases, professional

personnel should be utilized. lhla particularly applies re th° cor-
rect handling of technical motions,
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SHORTS, Brucs, 140 Iillside Ir., Seattle; JA officer during war, (p.3%)

Lawyers were not used by the Army to the best of their technical capacdi-
ties. Yot laymen officers were at the same time used to do court—
m-rtial work. Enlisted men should be nérmitted to serve on courts, and
do other types of work in judge ddvocate offices. It would not be harm-
ful to commission enlistec lawyers. ' LThere are insufficient lawyers at
division level-—i.e. the JA office there has a total of five persons
only (two JAs, a “arrant Gfficer and two enlisted men). The main
difficulty in administering military Justice was the lack of trained
and qualified personnel. Even et battalion level, one officer should
have a full-time job administering military justice, A one-man court
might be set up at that level, with a lepal officer in charge, 4
single qualified man might well handle both summary and special court
work as a judce, ‘If this ware cone, no transcript of special court
trials would bz necessary,

Ad 104 discipline should be extended, This does not go into a man's
service record, I also feel that sumnary court convicticns should not
be included in service rscords, because it starts a man out with a bad
raputation in his new outfit after .his release from confinement, TLut
if A% 104 power is increased, it should be taken away from the company
commander and lodged with the battery or regimental commandzr, 4 com—
pany commander would still have sufficient cisciplinary jower remain-—
inge. )

The adninistration of justice should be geparated from command, Yet

the reviewing authority should still have the right to approve or dis-
appreve a sentence, The enly wav to obtain sentence uni formi ty vwould be
to establish a system of indeterminate sentences,

PLL R, James H., Insurance Bldgs, Ssattls; Bl and JA officer during war.
(pedd)

"Personnsl and training inaequacies caused military justice difficul-
ties, There was a dack of trainec officers. e nesded investipgating
officers most. Investizating officers should be of at least [isid
grede. Trial judge advocates znd defense counsel should be practicing
lawysrs of at least five years! expsricnce, of at least the grads of
captain, Likevise, law members should be éxperienced lawyers and more
maturz2, WNo benefit will result from havin. enlisted men sit on courts.
The JLG should be indcpendent from commanc, as is tha Medical Corps.
Unless therc be good contrary reasons, commanding officsrs should be
bound by thc recommendations of thair Judge advocates, Courts—-martial
duties should be full-time. The lew membor should also bs court prosi-
dent. Psychiatrists are important in time of war, but thsir reports
vierc often too technieal, "
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Q'3AIEN, John J., Scattle;-former JA officer and company commander (pedS)

.

There was too much command inilucnce. Likewise, we were not suffi-
cicnily preparad at the comgencement of the war, Many of the command-
ing officers wore likacidisc nar to their jobs, The tar Department
should state that they should not try to influence their courts, The
staff judgc acvocatz should bc th: legal adviscer to the appointing
authority. Dach court should have a competent law member who could
rule vith authority, prefcrably JA officers. These should be full-
time Jjobs. e

AW 104 should bz extended to ineluds power owver a2ll officers includ-
ing colonels, to fine up to one-half of threc months' pay and re-
striction for 30 days. (nly a gensral court should bec permitited to
rocuce an officer in rank, AW 104 should also bz extended re cn—-
listed men, to includs fines up to 2/3rcs of one month's pay and re-
striction up to 30 days. But such sxtendsd AW 104 restriction should
be imposed only by officers exercising special court jurisdiction,
i.e. regimental commanders. I believe in the above system of fines
because in this war restriction during combat was no punishment,
Zveryone was res ricted in a sense, AF 104 fines would bz particu-
larly uscful re speeding and trafiic violations, and would co away
with the need of summary court trials for this type of offenses.
Staff judge advocates might exercise some supervisien. For a drunken
ofiicer, I would cither dismiss him or give him an ‘Al 104 forfeiturc—
putting it on his record.

Thore was a difference in punishment botween enlisted men and ofiicers.
The blame lay in iashington, where in 1¢42 and 1943 officor sentences

fere too froguently recuced by tha President. Incidontally, the Prosi-
dent should not have to pass on officer dismissal casas.

Inferior courts nced morc supervision. lore JAs are needed. Legally
trainec officers should act as law membors,defense counsel and trial
jucdge advocates, “

THORCRINSON, Riechard, iorthern Life Tower, Scattle; war sxperiecnce. (p.57)

izakness: Iack of trainad persdnncl, particularly in the early cays.
Although investication and preparation of a cas2 is most important,
avorage inyestipating officsrs were incompotont, were busy with other
work, had little knowledge of the oloments of an offense, and did not
know how to make proper investigations. About 2/3rds of the cascs

had to be returncd for furthor investigation in my command. kobility
of units causcc difficultics in kooping track of witnessss. Ve nead
morc trained men for investigators, trizl judge advocates, defensc
counscl 'and law members—using lawyers for the lattor three classifica-
tions. Te had lay law members at various timess, although some of
those wore excellent. I know of only one casc in which the commanding
officor attompted to influcnce a court.,
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Enlisted men would meke good court members, This change would- stop

a lot of complaint, and aid in raising morale, There was a lack of
sentence uniformity. AW 104 diseiplinary powers should be increasad,
both over officors and enlisted mens If this wore done, there would
be no reoason to give spocial courts jurisdiction over officers., I
believe that commanding officers should be permitted to ecensurc their
courts,

MATEIEU, Goorge E., Marion Blde., Seattle. (pub4)

Highly specializac training is necessary for the proper administration
of military justice, Thec law member, trial judgze adwocatc and defensc
counsel should bes expericnecd lawyers and JAG officers, The law mem—
ber should also be court preosident.  The court members should have
adoquatc training, as should the invostigating officor, Court members
ars difierent from orcipary civilian jurors, in that they arc also
‘functioning in aid of military discipline. Tocay, rights of challenge
are so limited that they arc ineffsctive, If enlisted men arc to be
put on courts, they should be highly trained, In practice during
this war, most officars were criginally enlisted men. All court
mambers should be lawyvers. .

GLINES, Donald L., Seattle; rescrve JAC coloncl with wartime eXpsarience
in U.S. (p.68)

Faults in the systom result largely from untrained personnel. In-
nocent men ars seldom convicted, bocause of the lengthy review pro-
cedures required after trial. A number of caszs reach courts-martial
becausc of poor officer judgment in lower echcolons, There arc too
many scntonce disparities. An indotcrminatc senbonce would be more
appropriate.

It is not possible to divorcoc courts-martial from command, Dis—
ciplinary enforcement is inherent in command. Thore should be more
extensive supervision and inspaction at lowsr cchelons. Appointing
authoritics should rztezin the powsr to suspsnc sentences.

* A7 104 should remein as it is. As to fisld officers, thoy do not
negd this type of punishment. If @ man n2eds more than 2 reprimand,
he should be sgparated frem the service., Under stress, some command-
ing officcrs might vant their cmotione cn tﬁcir staffe., The aveorage
anlistod men probably prefers to roceive AW 104 d‘501p11nﬁ rather
than court-martial punishmgnt. AV 104 .1=c1p11n4 is abuscc, and is
handlsd clumsilys Howsver, it mi:ht bo extsnded to include extra
cuty upg to 30 days, part10h1 xrly if acministored independently of
the immediate commancing officors
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HALL, Frenk, U.S. itty. office, Fedoral Bldg,, Scattle, Eli and officer in

war; had court-martial oxporicnca. (p.73)
The court-martial system as outlined is satisfactory, but defocts re-
sult in its operztion by untrained personncl and the close tie-up be-
tieon trial judge advocate, defonse counscl and law member within a
single unit.. Thore arc s:ntonce discrcpancics. Justice administration
should be handlod by profossionally trained lawyors divorcoed from the
immedizte command of the appointing authority.,

Enlisted men should not sit on courts-martial, This would impair

Army disciplinc. Defcets would be curcd by having trained personncl
act as trial judgce acdvocatss, defense covnsal and law members. Those
should bc frec from the immediate appeinting authority's command. They
should not havz other cuties which would interferc, BEstablishment of
JA personncl riding circuit would be advantagzcus.

RECOMI ‘TNDATIONS CF COII ITTEE OF EIGHTETY TAUYFRRS:
DAVIS, Herbert H., Deputy Prosceuting Atty., Secattle; IEM and JA officer
during war. (p.77)

Porsonal romarks: A JA officer should properly cxplain the ATis to
cnlisted men.

Committee Recommencations: War conditions must bz considered when

it comes to changing the court-martial system. Psacetims rules are
not always cffective in wartime, Hight now, more zealous obscervation
of lianual for Courts=lizrtial rules would remady many of the weaknosses
complainad of,

There was sontence disparity botween enlisted men and officers, which
might be rcmcdicd; likewise difference of treatment while awaiting
trial, conviction and scntence, Officers should at least be given the
same scntences as ocnlisted men. This is particularly true as to seri-
ous offenses of a civilian naturc. Officers should be triable before
special courts, Al 104 should be exbended to permit forfeiturs against
field grace cfficers.

The JAGD should assign judoc advocatc officers to smaller units.
Thorough mreotrial investigaticons should be had, using attorncyssome-
what like poliecs officers. The JAGD should froguently inspect ail
commonds, to determinc their military justice adoquacy. Policy lotters
sont out during this war weroe not always corroctly interpreted (i.c.
the five-yezr policy for dosertors). The staff judge advocate should
be permitted dirset access to his commonding officcr, and that staff
judge adveecatc should be rosponsibls for his cctcrminations on legal
matters., Staff judge advocates should be of at lcast the grede of cap-
tain.

The committee majority is believaed te havs bagcn against enlistod men
serving on courts, but made no recommendation in this regard,

LETTERS ATTLCHEL TO TRANSCAIPT. (p.25)
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LIESE, Eévard Le, 4536 Holly kve., St. Louis; lawyer "EM and JA offlcer
curing war.. (p.%) )

The courts-martial system is fundamentally sound, Imnocent men are
.not convictec, and few guilty go free, Difficulties, however, were
presented. by ~nadaquaue Qdminlstratlon by inexperienced or unqualified
personnel, /1 example was occasional nxce°51ve pretrial confinement,
It was hard to fﬂt qualified courts, despite AW { provisions. Courts
should not consist solely of lawyers, They must not be completely di-
vorced from commanc. Law members should be trainec JA officers separ—
ate from local command, with final say on legal rulings, bult the

other court members should be from the local command. . Some commanding
officers dttempted to influence their courts, bui usually d¢id so in

an atuemmt to obt in some uniformity of sentences. Courts-martial
mist be used to scme extent for 01501p11ngr1 purposes. I cdo net think
tnat havin:, enlisted meh on courts-martial would work. This might
*résult in clashes on courts. I doubt that enlisted men would want to
sit on courts, However, there is nd reason why an enlietec men could
not serve. There was frequent disparity between trial judge advo-
cates anc defense counsel, vith the latter having the lesser abllltles.
Sometimes pood defense counsal were subsequently switchec to the
prosecution side. Trial judge advocates and defense counsel, like

law members, should be requirec¢ to be 'JA laryers separate from command.,
Good lavyers in the [rmy were selcom available for court-martial duty
because, beirg equally well qualifiec in other military jobs, they
Tere ret 1ined ct them, Cqurts—mﬁrtlal duty tas too often just an extra
duty. '

Unquestionahly, there was sentence disparity, inclucing disparity be-
tween ofiicers gnd enlistec men. OUne of the criterions in determining
vhether an officer should be triecd was whether his offense justified
dismissal, . '

T would increase thé strength of the JACD, This idea should be sold

to the :irmy throuch the Bar isssociation. Lawyers were neglected dur-
ing the war., I would also insist .on more education, OCourts-martial

‘duty’ should not be considered as an exbtra burden. % §° :

MoNALTY, 'Haymond F,, Jr., 4544 Lindell Rlﬁd., St. Louisy lawyer; Qi officer
‘during war, with limited gourt-martial experience. (p.25)
. : E W ¥
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The courts-martial system has no provision for appeal, despite the
automatic appeal review ef generzl court records. Staff judge advy
cate reviews are one-sided and in favor ef the prosecutien. These
are followed by the commands. I would suggest that defense counsel
prepare an independent abstract, to be presented to the high cemmand
with the staff judge advocate review. In special court cases, trial
judge advocates and defense counsel should be permitted to file their
comments or argument with the digest-record. A man ‘charged before

a summary court should have the right to demand a special court trial.
Summary courts should not be abolished unless AW 104 powers were to
be expanded. :

ihen courts have no experienced law member, court-martial requirements
that evidence rules be followed have no meaning. It should be re—
quired that every special court have a law member as well as general
courts. Requirement that legal rules of evidence be followed in
summary courts might as well be azbolished.

There was a shortage of JA officers during the war (gives figures,
p. 38). Law members should not be outside the chain ef command.

The right to plead guilty should be abolished. Accused should
always have the right to testify in his own behalf if he desires.
Ample AW protection in this regard now exists. There was an absence
of uniform punishments. There should be specific promnlgatlon of
uniform maximum punishmentse.

In general, military justice is seund.

RUZICKA, Edward, 353%-A Lawn Ave., St. Louis; Army; EM and court-martial
court reporter during war. (p. 47)

All court-martial members should be JAGD officers independent of
command. Enlisted men should not serve on courts. My experience
was that court members were prene to follow advice from above, and
often were not too interested in the trizls immediately before them.
There was likewise interference from above, i.e. sending members

of one court who returned an acquittal to a court-martial school.
Court members should come from an outside command. Also, the JAGD
should be indcpendent of command. I believe enlisted men on courts
would favor enlisted accused. Trial judge advocates and defense
counsel should come from outside of command.

HERAID, Charles W., Jr. 6 Hortense St., St. Louis; realty appraiser;
EM in first wer, and officer in second war in training camp. (p. 53)

Special courts should be appointed from outside the command, and
should not be influenced. So 2lso should trial judge advocates.
Summary court efficers should be appointed from an outside station
also. Accused before summary courts should have defense counsel
always. T would agree to the abolitien of summary courts, sub-
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stituting therufor AW 104 discipline which would not go- en his record.

FARIS, James 'k, Ste. Louis attorney; cavalry officcr durlng war, with court-
mertial experience. (p. 58)

I have received reprimands because of my actions on courts-martial, but
they were not made part of my 201 file. Military justice problems
arose from inadequate administration. The system itself was souhd.
Generally, severe sentences were imposed in the expectation that they
would be subsequently modified.

Law members should not be separated from command and taken from the
JAGD. A unified command is necessary in the maintenence of discipline.
Necessary improvements would result if the Inspector General was more
active. The JAGD should not be independent. There were never enough
JA officers during the war, i.e. never cnough to have one on each
general court. I was burdened with so many other duties that ceourts-
martial details were oncrous to me.

HIRGMAMN y Roy Y., St. Louis lawyer; EM and Jt officer with domestic war
service. (p. 69)

In a2 mobile Army, it was hard to keep track of witnesses. - JA officers
frequently were burdened with a varicty ef extrancous tasks which in-
terfered with their military justice efforts. Likewise, they should

be permitted to use their own independent judgment more often. :There
was eommand influence, which resulted in maximum rubber-stémp ‘sentunces.
The court president should be drawn from outside of command. * Ne
difficulty in this plan would arise in ‘combat arcas. The JAGD should
not be divorced from command. JA officers should remain their
.commanding officers' legal adviser, but should not be burdened with
outside duties.

Guilty pleas should remain and should bc given more weight, i.e. it
should not thercafter be necessary to present a prima facie case. This
. would save time. |thile I hate to recommend relaxation in the rules of
cvidence, I believe that there should be some relaxation re introduction
of morning reports in ATIOL proof. Morning reports should'be prima
facie evidence, regardless of the parsonal knowledge of the AWOL by

the entrant. Likewise, there should bec some rclaxation in the use of
depositions, and dcp051tlone should be used more frequently. While it
would be worthwhile to have defense counsel abstracts, most of these
officers would not devote much attention to them.

Enlisted men should not sit on courts, but warrant officers should.
They would have the enlistcd men viewpoint. Charges should be signed
by the immediate commanding officers, but thc ¢harge sheets should be
prepared by the JAGD in order that they would be correct statements of
the charged offenses.
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FRAMPTON, Sydney D., St. Louis lawyer; officer during war with court-

martial exp.rience; domestic service. (p. 85)

Services of lawycrs should have been more thoroughly utilizcd on courts-—
martial, and as trial judge advocates and defense counsel - They would
be less likely to be influenced by commend. Nothing is basically

wrong with the court-martizl systecme Its primary purpose is to secure

"disciplirte. It has a number of safeguards to protect accuseds Crimes

apainst civilians should be tried in ecivil courts, particularly in

‘peacetimes

A11 court members should not be lawyers, but only the key logalf
positions, i.ee law member. The JAGD would have to be expanded to

; p:ovide them.

Summary courts could be abolished, but AW 104 powers should be ex-
panded. The commanding officers should be trained to rely on their

_JA officers more heavily. JA work hés been chiefly post-trial in the
past. The Inspector General's Department should pay more attention to
the shortcomings ef court members. Commanding officers often failed

to appoint. satisfactory court members. Many punishments were excessive.

QLIVER, Jack L., company commander with extensive combat experience, and

Jh officer. (p. 96)

‘The fundamental purpose of coufts—martial is to administer individual

Jjustice. The chief merits of the present system are stability, appellatc
review, adaptability for ecxpansion, brief trial procedurc, a good -
(though out—dated) Mamal for Courts-llertial, good control of troops

yet with decentralized authority and a conservation of manpower.

lieaknesses resulted from the systemy its administration and personnel.
‘leaknecsses included use of the system for disciplinery ends, inequality
of punishments, commanding officer dominance, delays, absence of
enlisted men on courts, existence of outdated AWs and punishment
tables, inadequacy of court records, lack of competent pretrial and
post=trial personnel, lack of ;ﬂ@dequately trained enlisted -personnel,
and use of JAG officers lacking practical experience with troops.

An independent JAGD should be estzblished. The JAG should be re—
spensible only to the Secretary .of VWer, and the members responsible
only to the JAG or his assistants in charge of Branch Offices. The
members should cngage principally in administrztion of military justice
with corps, divisions and other lower units, attached to those units
for rations and quarters only. Branch Offices should be established
in Armies, and indcpendent area courts should be maintained, each with
trial judge advocates, defense counsel, law members, investigators,

and enlisted complcments. .

Special courts should have expanded jurisdiction, ond shouid be appoint-—
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ed at division level. Division staff judge advocates should have
three officer assistants, one to act as investigating officer, another
te be trial judge advecate, ‘and the third to be defense counsel on
division specizl courts. Summary courts should have slightly ex-
pended jurisdiction, should be appointed at rcgimentel level, and
should have 2 permancnt officér and 2 recorder. A ‘

Enlisted men should be represented on general and specisl courts.
hecused should have 2 right to be represcnted by regulgrly appolnted
defense counsel, other officers or enllstcd men. .

Reviewing authorities should be: for gencral courts, Army commandcrs;
for specizl courts, Division commanders; for Summary courts, re-

gimental commanders; for company punishment, battalion commanders.

During the recent wer, the Army scriously erred by not using
sufficient numbcrs of lawycérs to act in legal capacities. There shoul

" have been more lawycrs in the lower commands.

=

Yhile pcacetime courts-mertial mey work, they wore not. satlsfactory

in wertime when therc was heste, mobility, and civilian soldiers

who were essentially individualists. Generally, civilian lawyers in
uniform were better qualified to 2ct in legal positions than Regular

tarmy JA officers. Temporary linc officcrs may have had difficulties

of command, but this resulted from lack of time rather then ex- -,
perience. - Géncrally, - JAG officcrs were given ample training during
this war, but the JAG school might have stressed practice rather
then theory a2 little morc. Practical courses should have been ex-
panded. b

In combat, trials werec inevitably dclayed. They were handled by -recar
echelon men with little knowledge of combat psychology or conditions.
Witnesses werc difficult to obtain. Investigotions were not complete.

- There was-too much confinément, with resulting. use of other men to

guard the prisoncrs. Surgeons: and psychologists were inevitably

~ taken from their own duties when they were most needed. Combat

changes recommended: Prompt investigetién; minimum paper, work,
transportztion of serious offunders te rear arcas; independent
general court trials immediately unon cessation of the units' combat
phase; strengthening of unit commander's AW 104 powers.

There should be a differconce in de2ling with combat and noncombat
offenses as to type of punishment end cmployment of prisoners.  In
the U.S., soldicrs committing secrious non-military offenses should be
turned over to civilian suthorities. t
Under the present system, miscerriages of justice result. Thile the
innocent mey not be convicted often, many would not have committed
their offenscs h2d they had proper leadership. There were in—
cqualities of punishment, which mey be remedied by including beth
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a meximum and minimum table of punishments for all offenses, and by

an in&ependent court system which would tend to equaligze punishments.

There often were punishment inequalities between enlisted men and
-officeérs, chicfly resulting from failurc to prosecute officers rather

than from equslity once the officers had becn sent to trlal. Sentences

were grossly uneqnal.

Over 70% of courts-mertial for minor offcnses were caused by company
-commander - inadequacied. Reguler Army officers'were seldom company
* commendeérs during wartime, so their capacities in this regard cannot
be measured as against thc temporary officers.

Offiters reeeiving c1v1llan commissions were inferior to the other
verieties of officers.

There was no tendency to assign less capable men to courts-martial

duty, slthough less capablc ones were assigned 2s investigation officcrs,
claims officers, ete. It would be advisable to cxpand the JAGD, to
increase its zuthority, and to make it independent, Tt would be in-
advisable to use retired officers on courts, although partially dis-
abled officers might be used for this purpose. Enlisted men shauld
sérve on courts. Great disparity in sentences was betwcen courts,

not commands. :

Compeny commander authority should not be increased in more than a
limited extent, but the inferior court powers might be expanded. AW
104 powers over officers should be increased, but they should not be
subject to inferior court trial.

There should be 2 change in the procedure of filing charges. Combat
commanders neither heve the time nor the materials.. The filing of
charges might be handled by a JA officer after r9001V1ng oral, informal
reports, or in the alternative 2 simplified system of chargcs might

be adopted. Preliminary investigoations dre inadeguate today, because
investigators are not trained, witness attendance is not compulsory,
procedure is too informal, and the investigators are both prosecution
and jury. Investigations of serious offenscs should be handled by JA
officers. ' '

The prescnt system of directing trial would be adequate only if in-
vestigations were satisfactory. Some mandatory refercnces to trial
(i.e. in menslaughter cases, to clerr innocent persons) might be wise.
While there is little deley of trial in gerrison, there is delay in
combat. The latter delay is inevitable. BSpeed of trial was emphasized
during the recent war. '

Summary courts should have recorders, with the duty to explain an
accused's rights to him. With the addition of enlisted members,

special courts are satisfactory. Defense counscl in specisl and

general courts should be JA officers. All courts are somewhat dominated
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by commanding officers, although the degree varieés. But the inferior
courts which hendled most courts-martizl work arc 95% domlnated.
(See earlier suggcstlon re thesc inferior courts.)

The trlﬁl judge advocate, law membcr and defense counscl of the pro-
posed general ond spceial courts should be JA officers. It would be
wise to make the law member more of a Judge, dlvestlng him of his
vote as 2 member. .

_Recommended procedural changes: Obviate the nccessity of reswearing
a court for successive trials held the same day. Permit 2 wider use
of depositions and official Army documents. Allow more evidence
latitude in lower courts.. While defense counsel are today encouraged
to meke good defenses, better trained defense counsel would improve
the system. Dcfense has adecquate opportunity to obtain witnesses

_ today. The Federal Rules 'should be used when practical. A unanimous
vote should be required for non-military offenses, but not for
military offenses. The present practice of imposing meximum
sentenccs should be eliminated, perhaps by commending officers so
instructing their courts, perhaps by telling courts®to rcturn fair
scntences without regard to other influcncess Speeiel and general
court records arc seldom accurate verbatim transcripts unless
civilian reporters are available. Delay is inherent in a mobile Army,
but not overly-prevalent: General courts should have the discretion
to impose dishonorsble discharges with sentences of six months or
more. Courts should not be given probationary powers.' Dishonorable
discharges are now imposed too froquently. Use of 2 bod conduct
discharge could be beneficial. Clemency recommendations should be
included in rcports when indcpendent JAG investigators are used.'

Review: Therc is inadequate summery court review. If special court
Jurisdiction should be expanded, 2 verbatim record might be-included,
to permit better review thercof. Both prosecution and defense should
be permitted to submit bricfs 2nd memorsndum to the law members of
general courts and to reviewing authoritics, both on guestions, of
law. and clemency. Libraries should be furnished down to regiments
and special battalions. .

- The AWs and Menual for Courts-Mertial should be revised' re their
outdated definitions of offenscs and provisions for punishments.

AWl 95 should be amended, to meke dismisszl permissive. éW 96 should
be revised, to SpClelCally'But out 211 known offenses tried there-
.under at the present time. -For other offenses, reference shounld be
mede to the District of €olumbia Codc. Non-military offenses
committed abroad should be governed by the Dlstrlct of Columbl? Codes

The JAG should be responsible only to the Sceretary of Wars

LIMBAUGH, Rush H., Cape Girasrdeau, Mo.; lawycr; 1nf"ntry EM and Air Corp
officer with court-martisl experiences ( p. 131)
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Ls defense counsel for six months, it seemed to me that the boys iwere
being railroaded through commend influcnce on the courts. The courts
were uninformed and inexperienced, The influence ceme down from Third
Adr Force through local authorities to .the courts, and applied to all
three types of courts. I was told not to indulge in technicalities.
There was discrepancy between treatment of enlisted men and officers.
Civil offenses should be separated from the Army. Summéry courts need-
not necess2rily havc lawyers. Special. courts should be, climinated,
General courts might operatec separate and on circuit. The mere sepa-
ration of law members, prosccution and defense from command would be
insufficiecnt, becausc the-court president, outranking all of them,
would-still be in control. Every gencral court member cxcept the
president should be of the same rank. Court transcripts in my command
were incomplete. - s

LOWRY, Frenk, Cape Girardeau, Mo; lawyer; JA officer during war. (p. 143)

The court-martial system is about as good 2s can be devised and hos done
a good job, although it cen be improved. But civilian justice can olso
be improveds '

There should be no concurrent jurisdiction between eivil and military
courts over certain offenses. AW 74 should be modified in this regard.
Civil-type offendecrs might be left bchind, to be tried by civilian
courts. This should apply to foreign jurisdictions which have law
compatible to ours. : .

I would not divoreo courts-martirl from commend re military-type offenscs.
Too—severe scntences were usu2lly reduced. But there should be more
leniencys

ABRAMS, Harold J., St. Louis attorncy; EM in.Transportation Corps during
the war, who observed courts-martials (p. 158)

Courts—-martial provided an unfair Drocedurv on thc whole, and resulted
in great injustice. Untrained men were uscd to defend accused, despite
the availability of lawycrs. Often, selected defense counsel hed no
zeal for the job, nor appreciation for its responsibility. There was
discrimination betwcen officers and enlisted men. Ranking presiding
officers exercised undue influence. Therc .should be 2 legal department
within the Army which would be separatc from commend. Its personnel
should consist of lawyers and clerks. A1l cpurt members would be
lewyers from this department as well os prosecution, defense and invest-
igatorse.

IEWIS, Joseph B., St. Louis lawycr; Artillery offlccr during wer with court-
martial experience. (p. 155)

The administretion of militany justice must bé'separated from command.
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Too meny commending generals insisted upon maximum sentences. There
wos 2 stonding feud between Regulor Army endl civilian officers, the
former believing like the genersls. There was too much influence of
"high brass". Appointing suthorities should not 2lso be the review-
ing authorities. Rather, reviewers should be from an independent staff
orgeniznrtions I would hesitate to suggest that the entire court person-
nel come from such a scperatec organizztion. Rather, I would use

- lawyers for law members, and would haove an adequate defense attorney.
Iine officers know combat conditions better than rear echelon nen.

EVANS, Robert D., St. Louls attorney; Naval offmccr scrvice durlng War.
(ps 174) i

Enlisted men did not'get a fair break from courts-martial. Emphasis

alweys on discipline rather than justice. Officers werc favorcd.
T would‘prcfcr an independent judicial system.for approved punishment.
Enlisted men should sit on courts. The Army's blue discharge takes
the plrce of the Navy's bad conduct discharge. Special courts should
have jurisdiction over officcrs as well as enlisted men for dis-
ciplinary offcnses. Appellate bricfs should be used.

SCHUMANDT, Henry, St. Louis 2ttorney; EM and JA officcr. (p. 180)

My service overseas was as 2n enlisted man, from which I was returned

to go to the JAG schoecl. Upon graduation, I was placed in a surplus

JA pool, with cvuntual domestic assignment. It is not possible to

separate mllltary discipline from justice either in war or peacetime.
- Weak judge advocates got poor results.

The JAGD should be scparated from command, with direct responsibility
to the War Department. If commending officers knew that their JA
officers arec responsible only to this separate department, they are
going to toke hced of what ‘they say and are going e get along with
them. Such a Ji officcr should be in each command, as well as a
separate JA to sit as law member and president of each general court,
occupying the middle seat at court scssions. Both the trizl judge
advocate and defensc counsel should be qualified lawyers.

Therc should be revision 2nd simplificrtion of the Manual for Courts-
Martial, becausc at present cven lawycrs h"vc a difficult time in
undbrst‘nding it. : s )

Summary court convictions should not be admissible as prior offcnscs
in subsequent triazls. T would climinate summary courts, but would
increass AW 104 powers, with report to the staff judge advocate so
that 2 record might be had of abuses by company comnunders.

There should be sentence uniformity, with emphasis-on rcasonable
rather than maximum sentences. W Too-severc scntences are injurious
to morale, because the convicted men know they will nov have to serve
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them in their entireby.

Pretrial 1nvcstigmt10ns are not impartial at the present time.
Investigators should be independent of command.

-

GOSPER Roy B., 1awynr, Air Corps officer durlng war w1th court-martial ex—

ROTH,.

perience.

Fundamentally, the courts—mertial system is good, operating with a
minimum of confusion and red tape. I know of only a few excessive
sentences. Rehabilitetion wes excellente Substential justice was done,
irrespective of rank, But there is need of an in-betweén punish-

ment for officers-—between AW 104 and general court triazl. GQompany
grade officers should be subject to special court trial. AW 104 powcrs
should a2lso be incrcased over officers. On the whole, officers should
be punished more severely than has been done in the past.

Benjomin, St. Louis attorncy; EM and Aiw Corps officer during wars

(p. 208)

The court—martizl system is fair in its findings of guilt and innocence.
However, court-martizl duty was considered as a burden By most officers.
There were no set standards of punishment, with resultant sentence
discrepancies. Officer punishments were inadequate. Often overseas,
restriction or fine was very little punishment for an offieer. I
believe that it should be pessible to reduce them in grade. This

would be effective. It should also be permissible to reduce a
noncommissioned officer one grade at a time.

Defense gounsel and the law member should come from an independent
JA ®ranch, although my experience was that law members were usually
e¢apeble. Independent law members could also advise on uniformity
of sentences. But persons who actually confront the accuscd should
be the ones to sentence him. I have never found commend influence
in my commands, although it cen exist. Even after appellate review,
scnbence disparity would often still exist.

GASTRICH, Arthur, 3925 Castlemen, St. Louisj; student; EM court reporter on

125 or morec court-mertial cases. (p. R19)

There were five reporters assigned to our staff judge advocate
office, held available to report generrl court trials a2t 35 or 36
airfields within the training command. Later, the command eveolved
the policy of also having travelling law members from the staff
judge advocate office. This sccmed to be giving the staff judge
advocate a seat on the court, and the different judge advocate
officers would review cach other's trials when brck at the office.
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The staff judge advoecate would have 2 say in sppointing the court
membcrshlps, and would have an insight re available men through his
roaveling law members. It did not seem fair to have such 2 close
relationship between the actuzl trials and the reviewing authority.

Defense counscl- were caught in an in-betwecen position—between
loyalty to thc accuscd and te their commanding officers. It would be
better if perhaps the defense counsel wes from the JAGD, -with the JA
freed from direct command authority., It might be wise to free the
law members from the local staff judge advogate. : General court
transcripts in my commend were fair to the accused. T never heard of
abuses of the speciel court digest-records, although I have no per-
son2l knowledge re their completencss.

I believe therc was an inherent commend influence upon. courts. I
would have courts and defense counsel sent in by an 1mp?rt191 man away
from the scene of the offender's command.

WALTERS, Arthur J., lawyer; EM and eryptographic seccurity officer during
war with court-martial experience. (p. 230)

The main difficulty with courts-martial was thet its participants re-
garded it as an additional duty rather than as a full time.occupation.
Investigating officcrs seldom had qualifications or time to properly
do their work. This should have been a full-time job for 2 trained
individual. There should be correlation between the military policy
and the processing of disciplinary actions. There should also be an
equel a2pplicotion of courts—martial to all persons for all offenses.
Too many guilty were not even tried.

On cases where I appeared as defense counscl, the law member was out-—
ranked by the president. He merely made recommendations re logal
rulings to thc president, and the latter made the final decisions
even though he was not qualificd in the law. However, he usually
followed the law mcmber's 'advice. Law member qualifications should
be. set higher than at prescnt. It might be wise to select JA law
members and defensc counsel. Trial judge advocates sheould also be
quslified, as this mekes it easicr for defensec counsel. They hold to
legal evidence. .

Courts-martizl boards sheould be scparated from the law members, and the
law members should be the presiding officers. Opening 2nd closing
statements and' the arguments should be made 2 verbztim part of the
record. They can be precjudicial at times. Defense counsel should be
permitted to file ﬁPDCllatu bricfs ond argumentss

GOODIOE Allan MCDOWLll 550 vie Lockwood fve., Ticbster Groves, Mo; EM and
officer instructor in law and administration, with overscas ex—
perience. . (p. 244) ' :
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Court personnel werc often inexperienced, = The law member, trial
judge 2dvocate and defense counsel should come from the JAGD, separate
from local command. The 1nvcst1g ting officer ‘should come from 2

- different group, i.e. the mlllt Ty poliéc. The lew member should

- have the final decision 6n law questions. He should be an expert
judge. Other court members could come out of command. TIf the law
member is a trained man, he should ulSU be president. It would
not. hurt if other members of the court outronked him,. if, he was
independent: from them. ththor or not he wqrelinsignia wguld
be 1mmatcr1al. d PR ' -

_“ummsry'ﬁnd speeial courts should be abolished but AW 104 pOWETS
should be. increascd.

GRANT, David M., lawyer wlthout war experience, counsel for-accused in
a habeas corpus procbcdlng (Ferd Hursc v. Cavvy, 59 Fed. Supp 363).
(p. 261) '

As habcas corpus counsel for a convicted soldier, I found that the
transceript showed the law member's ruling was erroneously overruled
by the president on the cne vital issue of the defense. Law members
should have finzlity and independence in their decisions. Addition—
ally, -the U. S. should fin&neéially 2id an-accuscd soldicr in death
cases in the protcetion of his'fights.”

McDONALD, George William, St. Louis 1awyur, EM and officcr during war, with
‘court-martial expcriencé.- (p 275)

.Court mcnbers should be hnlf unllstbd men 2nd half -officers. At
prcsunt there are two standards of Justlcu, cne for officers and

the other for enlisted men. Prosecution, defensc counscl and law
members should have independence. Good investigators are essential.
It would not be practical to require unenimous verdicts. ' A different
procedurc would bc required in combat than in non-combat work. Rear
arca trials should be had for combat unit offenders. The only
difficulty would be in obtaining'and keeping witnesses.

ACKERMAN, Paxton H., St. Louis lcwyur, EM Offlcpr and Jt officcr during
WaTs (D- 282)

The Ermy put toc meny round pegs in square holes. As 2 whole, the
military justicc system is cxcellent. Nonetheless, it is dependent
upon the humen equation. Leadership inadequacies rcsulted in courts—
mertial. There somctimes was commending officer dominztion of courts.
There is.2 definite confliet between the ncccssities for dlsclpllnc
and for justice when it comes to control. During combat, the ma
objective is to win the battle. Divorccment .of conmand.inflnence_
from the professional work of the JAGD would' be propér.. .Too fre-
quently, investigpting officers are guided by staff judge advocate
suggestions. Competent men are nceded for investigotionse
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/RMBRUSTER, Norman M., St. Louis uttorney, EM and offlcer during war, (p.
296 ) , -

There was disparity of treatment between officers and enlisted men.
It was difficult to give officers AW 104 fines when no generals were
immediat ely aveilable. In my comménds, most of- thé pcrsonnel knew
all of the facts of a casc¢ beforc it was even tried. It was grossly
unfair to be able to try enlisted men for minor violations such as
traffic infractions Before local.summary courts, yet permit the
officers to go free. £in officer should be punlshed as easily and as
readily as an enlisted man.

ROTHSCHILD, Paul W., St. Louis lawyer; EM and Fi officer during war, with
court-martial experience. - (p. 310)

As a lawyer in my command, I was never named the rcgularly appointed
defense counsel. However I did so act on a2 number of occasions at
the special rcquests of the accused. In cases which I handled in
Japan as trial judge advocate, the court personnel had no interest
one way or the other, did not know the facts and did net know the
accused. The accused were not part of our actwsl command. I found
no difference in treatment of accused from within the command or from
.outside the command.

Speaking from the expericnce of more than 200 days in combat,'I never
felt that any real injustice resulted from courts-martial in a real
combat zone. I have secen more injustice in non«combat zones.

En entirely dlfforynt procﬁdurc should be used in combct areas, as
distinguished from noncombat. areas.

Ls defense counsel, I always defended freely. However, T R~d some

unpleasant expcricences,’ including having my promotion torr up because
of my defense activities.: Too—strenuous defenscs were frowned upon.

Summary courts should be eliminated and AW 104 oxpanded. Thcre are
now toc many grades of courts-mertizl. .

FISHER, Harvey, St. Louis attorney; CID EM in war. (p- 320)

In the Criminel Invustxgﬁtlon Division, we chlcfly 1nvnst1gﬂted major

~fclonies and made reports subscquently used by Jis. £ case was usually
signed, scaled and delivered by the timc it went to the JAs. From field
officcers up, there wes 2 group of "untouchables" that we could not
reach Wy investig-tion. WMine—ténths of our personnel weré énlisted men
and it wes almost impossible for us to make a proper investigation of
high-ranking officers. e might be transferred, ‘denied promotions, etc.
Investigation should be divorccd from the commﬁnding officers. Rather
than answer direct to our Peris office, wc were merely an advisory

body,
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Even though we worked in civilian clothes most of the time, the high-
ranking officers considered us enlisted men in their treatment of us.
‘" They nceded an F.B.I. in Eurcpe. On one case,. a colonel who was
“being investigated asked the agents for a day to think the matter
over.  That vecry night, the agents were suddenly taken off the cases
e were. subjeet to 2ll kinds of pressures We also should have worked
the way the 0.5.8.. did. Officers were .2lmost always protected.

Invcstigations.should be condﬁcted ;ndepcndeqtly by men having the
status of civilian technicians.

Defense counsel should be assigned to accused immediately. In about
86% of the cascs I worked on, we had confessions. Those 2ccused did
not know cnough.not to talk, even though they were warned of their
rights. We were not allowed to include extenuating. circumstances in
our reperts,. but could only state the basic facts. -Nor werc we allowed
to meke recommendations. :

There should be a pubiic defender system.'

UNGER, Edmond F., laymen; accountant, 2754 Osceola, St. Louis; EM and
overseas officer, with defense counscl experience.

There was racial prejudice in courts-martizl. Trial judge. advocates
prosecuted from work sheets. Usually, lew members were not present at
trials. There was undue commending officer influence, which should be
abolished. In.one cese wherc I was defense counsel, the commanding
officer told me he wantcd the accuscd convicted. . I was reprimanded
for trying too herd to get him mcquitted. Clemency pleas should be
permitted after trial. West Pointers can get awey without. about
everything ("West Point Protective Association"-—a system, not an
organization). Our AWs normally apply to a combat Army. They should
be modified to apply to peacetime and occupation Armics as well.
Officers arc topronc to "throw the book" at anlisted men..

FEICKERT, Carl W., 44 N, Ponnsylvmia Ave., Bullunlle, I11.; lawyer; JA
officer. (p. 344)

I am in accord with the statements already made that courts-martial
should be separated from command. It should be mandatory that law
members be lawycrs. Enlisted men should be permitted to serve as court
menbers for all trials of enlisted. men. Courts-martial should have
power in the first instonce to place-a convicted man on probation.

The Federal Court system of probation should be followeds ' Insufficient
attention is now given to the sa2lvage valuc of a man, despite present
rehabilitation work. While reviewing uuthorltles now have probation—
ary powers, thc court members themsclves ere the ones who sec and

hear the accuscd and have the best picture of the surrounding £ir-
cumstances.

L
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Generally the court-martial system is excellent, with its faults re-=
sulting from the human equation. Injustices are bound to occur in the
most perfect of judicial systems.

CL.SE, T. Jackson, Boatmen's Bank Bldg., St. Louis; lawyer; EM and JA officer
with domestic war scrvice. (p. 348)

Ls a whole, the court-martial system is excellent. The civilian
judicial system would not have worked as well in the Army. The JAGD
should be expanded, and only commanding officers who have JAs should
have the right to send a man to court-martial trial. If you have
officers who are imnately just, you have justice. If you do not, you
have injustices. Lawyers are better 2blc to discern the merits of a
case than laymen. Men should be sent to the guardhouse only as a

last resort, because there they mix with the lower clements of society.
Summary courts should have jurisdiction to confine & men, but should
retain their other powers. AW 104 powers should not be increased.

Law members should be specially trained men, as should be defense
counsel and trial judge advccates. Depositions should be permitted
as they are at present. They save time and expense. Unanimous
verdicts should not be required, although this might be all right.

Of course, unenimous verdicts are sometimes required now. Courts
should not imposc maximums, with the thought that this will give
reviewing authorities leeway to reduce such sentences. Courts should
have probation powers. i 95 dismissal should not be mandatory.

FIRKEWOOD, Joseph, 705 Olive St., St. Louis; attorney; EM and Ji officer
during the wer. (p. 358)

As a noncommissioned officer in the jungle, I found that men were not
sent before 2 court-martial unless they had scveral previous misstepss
However, other commanding officers may have been more severe. 1
believe the present court—-martial system is scund, although not with-
out flaws. One flaw is that the commanding officcr who appoints
courts has too much power over those courts and in reviewing their
work. The basic purposc of an Army is to win wers. Discipline is
necessary. Lll problems would not automatically disappear if law
members, prosecution and defense werc secparated from command.
Generally speaking, substantial justice has becen done. I defend the
system.

There was a hesitancy on the part of Board of Review members to bust
cases which may have had errors in them but in which substantial
justice had been accomplished.

There should have been more Ji officers.

~——p00~—=
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WAR DEPARTMENT

PUBLIC RELATIONS DIVISION
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BRS. 2528 AND 4860

FOR RELEASE TO PRESS AND RADIO ,
AT 6:00 P.M., EST, THURSDAY, FERRUARY 20, 1947

SECRETARY PATTERSON ANNOUNCES ACTION
ON MILITARY JUSTICE REPORT

Secretary of War Patterson announced today that he had approved the princi-
pal recommendations of the Advisory Committee on Military Justice. The Compsit,
tee, compnsed of eminent members of the American Bar Assnciation designated by
the President of the Asseciation, was appointed by Secretary Patterson on the 25th
of March of last year,

The members of the Committee were: Dean Arthur T. Vanderbilt, Chairman,
Judge Alexander Holtzoff, Walter . Armstrong, Joseph W. Henderson, William T.
Joymer, Honorable Frederick E. Crane, Jacob M. Lashly, Judge Morris A. Soper
and Floyd E. Thompson. The Committee was requested to stud‘y the administratioy
of military justice within the Army and 4he Army's cpurt-martxal. system andqti
racommend such changes in existing laws, regulations, and practices as the Com-
mittee deemed necessary or appropriate.

The Secretary of War expressed to the Honorable Willis Smith, retiring Pres.
ident of the American Bar Association and to Dean Vanderbilt, Chairman of the
Committee, his appreciation for the extended and careful study of the problems in-
volved by all members of the Committee,

The report of the Advisory Committee was filed on December 13, 1946_. The
Mommittee found that “‘the/Army systewm ef justice in general and as written in the
boaks is a good one; that it is excellent in theory and designed to secure swift ana
sura justice; amd that the inmpcent are almost never convicted apd the guilty seldow
aequitted.”” However, the Committee found defects in the operation of the system
nd rgade a series of recommendations for changes. The report of the Committed
has been under careful consideration of the War Department for the past two
manthg,

In the consideration by the Bepartment of the Advisory Committee peport,
nlose study was also given to the report on the judicial system of the eryﬂbﬁr’ th.e
Cammittee on Military Affairs of the House of Representatives of the 70th -uorr‘lf-‘:l 34
inAugust 1048, Many of the recommendations contained in the report of the Come

- MR s Litare B TaTws eorrecponded with fecommendatiens of the Aclvisoﬁ?ORE



Committee. The recommendations of the Military Affairs Commities exhiited an
appreciation of the problems involved.

The Secretary of War stated that the War Department will propose a program
of changes in the administration of military justice based upen the recommenda-
tions of the twn committeas. The most important changes can be effectuated only
threugh amendments by the Congress of the Articles of War. The Under Secretary
of War is having appropriate drafts of bills prepared for submission te the Cong-
ress. Other changes may be effected through administrative action, and such ac-

tion will be taken immediately.

The Secretary of War stated that he is advised that the Navy Department is
alsn considering a report prepared at its instance on the administration of military
justice within the Navy, and that the Secretary of the Navy will communicate his
views to the Armed Forces Committees of the Senate and House of Representatives.
The Secretary of War stated that the armed services committees would thus have
an opportunity to consider military justice in both Services and to coordinate any
action they might take with respect to the two Services,

Specific changes will be as foliows:

The Judge Advocate General’s Department will be sukstantially enlarged
through the appointment or detail of officers with legal education and training.
Additional technical personnel, such as reporters and clerks, will be provided for
the efficient operation of the system of military justice. The extent of the expan-
Sion in the Judge Advocate General’s Department will be determined after further
Aetailed study of availability of military personnel in the active Army and of the
=dditional functions to be prescrised for the Judge Advocate General and his de-

pariment.

The Manual for Courts-Martial will ke amended and ayaendment of the Ar-
tinles of War will be proposed to declare it impreper and unlawful for any person
to attempt to influence the action of a court-martial in reachipg its findings or
Sentence in a particular case or the action of an appointing or reviewing authority
With respect to his acts. Adequate provision, however, will be made for the in-
strastion of officers and enlisted personnel concerning the exercise of their duties
in monnectior. with courts-martial. Provision will also he made for providing in-
trrmation to cearts-martial sy appointing authorities as te geperal or Spec ial con-
Witicns in the particular command, ipeluding the prevalesee of particular offenses,

Bt 275tk no eowmmunication about a particular pending case.

The Manual for Courts-Martial will be amended exprassly to prehibit the
raprirnand of a court-martial or any of its members with respect to court-martial
=etion and to delete the presernt authorization for reviewirg authorities to advise
ne pembars of courts-martial sy lstters of non-concurrence in acquittals or

Fo¥awn of not guilty and the reasons for such non-concurrences, This change_‘iﬁE
I\"I"‘\_



the Manual will be so framed as to permit instruction of personnel in their duties
and to permit the punishment by court-martial action or otherwise of personnel of
courts-martial who may in the exercise of their duties be guilty of any individual

misconduct amounting to a violation of the Articles of War,

The Manual for Courts-Martial will be amended to clarify the obligation of
courts-martial to exercise their own judgment in imposing sentences and to forbid
the courts, in reliance on the mitigating action of reviewing authorities, to impose
sentences known to be excessive.

Amendments to the Articles of War will be proposed to make it 2 jurisdic-
tional requirement that the law members of general courts-martial be members of
the Judge Advocate General’s Department or trained lawyers designated by the
Judge Advocate General and that the law members be present at the trials, Neces-
sary changes in the Manual for Courts-Martial will be made to clarify thc duties
and powers of law members. Rulings of law members will be final on all inter-
locutory legal matters other than those involving the issue of guilt or innocence
and those in their nature requiring action by the full court such as challenges.,

The proposed amendments will include a2 requirement that when the trial judge
advocate of a general court-martial is a lawyer the defense counsel must also be

a lawyer,

Amendments to the Articles of War will be proposed to place final judicial
review of all general court-martial cases in the Judge Advocate General’s Depart-
ment, with authority in the Judge Advocate General to establish within his office
or as adjuncts thereto appellate agencies to assist him in exercising his powers.
The Judge Advocate General and appellate agencies will be given authority to weigh
evidence, confirm, approve, disapprove, or vacate findings and sentences, to com-
mute, suspend, reduce or remit sentences, and to order new trials, but the appel-
late agencies’ power of mitigation and remission will be exercised by the Judge
Advocate General under the direction of the Secretary or Under Secretary of War,
These appellate judicial powers will be exercised in death cases, except that no
death sentence will be ordered into execution, in peace or wartime, without con-
firming action by the President, All sentences to dismissal, dishonorable dis-
charge, or bad conduct discharge will be passed on by a Board of Review or simi-
lar appellate agency, and will be confirmed by the Judge Advocate General or his
appellate agency prior to execution of the sentences. Action by the Judge Advocate
General and his appellate agencies will follow approving action by the normal
reviewing authorities, which authorities will have the power to approve or dis-
approve, mitigate or suspend, the sentences.

Amendment of the Articles of War will be proposed to give discretionary
power to the Judge Advocate General upon application by accused persons to grant
new trials and set aside sentences, the application to be submitted within one year
atter final disposition on initial appellate review, or with respect to World War II

cases within one year after final disposition or after the termination of the war,
s 3w MORE



whichever is the latest; only-one-application for thus reopening a case to be afford-
ed.

Amendment of the Articles of War will be proposed te require that appoint-
ing and reviewing autherities previde direct cemmunicatien with their staff judge
aévocates in all matters relating to the administration of military justice.

Amendment of the Articles of War will be proposed to vest the Judge Advo-
cate General with the authority to prescribe the assignments of efficers of his
Department, after appropriate consultations with commanders on whose staffs they
may serve, and to require the Judge Advocate General or senior members of his
staff to make frequent inspections in the fiekd with respect to the administration
of military justice.

Amendments of the pertinent statutes will be proposed te give the efficars of
the Judge Advocate General’s Department advantages in premotion commensurate
with those given other efficer personnel on account ef their specialized profession-
al education and training.

Amendments tc the Articles of War will #& proposed authorizing special
courts-martial, as well as general courts-martial, to adjudge as punishment dis-.
charges for bad conduct as distinguished from dishonorable discharges; to require
appellate review by a Board of Review in the Office of the Judge Advocate General
of the records of trial by special courts-martial involving such bad conduct dis-
charges; and to require that when a trial judge advocate of 2 special court-martial
is a lawyer the defense counsel also ke 2 lawyer.

An amendment to an existing executive order will be requested removing
present limitations upon the trial of officers by special courts-martial. This will
perrit imposition of appropriate punishments upon officers by special courts-
martial for offenses of lesser gravity not requiring trial by generzl court-martial.

Amendment of Article of War 104 will be proposed to authorize disciplinary
punishment by cemmanding officers te a maximum of forfeiture of one-half
ronths pay for three months in the cases of warrant officers, flight officers, and
211 officers below the grade of brigadier general, the power to be exercised in
peace as well as in wartime. The Manual for Courts -Martizl will contain a pro-
risien that information as to punishment of officers under Article of War 104 will
®e made avzilable to other Army personnel.

Amendment of the Articles of War will se proposed to authorize genaral_
cwurts-martial to impose upon officers punishment involving loss of commission
urd concurrsnt reduction to the ranks.

Amendment of Article af War 85 will he pseposed to mak= discretionary in

War sxd in peases the puaisturent of an officer for ®cing drunk en duty, 2nd to
S MCRE



Jelete the present mandatory requirement for dismissalfor the offense in time
of war, The punishment will thus be madeto depcend upon the gravity of the of-
fense as determined by the duty involved and the other circumstsnces.

The Manual for Courts-Martial will be amended to require that the
sessions of general, special and summary courts-martial be open, except for
security or other special reasons, and that sessions of the courts be bulletined
to encourage the attendance of spcctators who may wish to attend. The nccess-
ity of attaining Impressive decorum in the conduct of trials will be stressed.

Amendments of the Articles of War will be proposed to make qualified
cnlisted personnel eligible to scrve as members of general and speeial courts-
martial, the detail of such enlisted persons to be discretionary with the appdnt
ing authority; all members of courts-martial to bec:senior to accuscd and cn-
listed members to be from units other than those to which accused arc assign-
ed. Special emphasis will be placed by appropriate War Department orders on
instructions of enlisted persons with respect to the administration of militoxry
justice gencrally and on instruction required to qualify enlisted persons for the
responsibilities incident to me mbe ship on courts-martials

Appropriate War Department orders will be issued requiring the sclec-
tion of summary courts-martial from captains or officers of field grade when
available and requiring that sclection of inexperienced officers be avoided,
Instructions will be given also requiring that accused persons before summary
courts-martial be provided counsel when requested, and, wherc available,
counsel of their own choice.

The Manual for Courts-Martial will be amended to enjoin strict enforce-
ment of the requirement of Article of War 70 that charges be referred for trial
by ganeral court-martial only after thorough and impartial investigation. The
employment of trained and mature officers in the conduct of investigations will
be emphasized.

The Manual for Courts-Martial will be amended to clarify and liberalize
the present rules as to the admissibility of documentary record evidence and
to insure the admissibility of book and similar entries made in the regular
course of business or administration.

Amendment of Article of War 22 will be proposed to elarify insurance to
the defense of equal opportunity with the prosecution to obtain the attendance
of witnesses before courts-martial.

' Amendment of Article of War 25 will be proposed to permit the use by
the prosecution as well as by the defense of depositions in nominal death cases-
-in cases in which the death penalty is authorized by law but is not to be

afjudged. Prompt taking of depositions 5Wi_ll also be authorized, VORE



Amendment of Article of War 39 will be proposed to exclude from the opzsra-
tion of the statute of limitations the offense of absence without leave committed
in time of war.

Amendment of Article of War 43 will be proposed to ramova any possible
ambiguity in the requirements 2s to the number of votes necassary to convict
accused persons. The Article will require a unanimous vote in mandatary d=ath
cases and a two-thirds vote in other cases.

Repeal of Articles of War 44 and 88, which are obsolete for present day ap-
plication, will be preposed. Article of Wc.r 44 requires publication in his home
State of the fact of dismissal of an officer for cowardice or fraud and makss i
scandalous for other officers thereafter to associate with him. Articls of Wrs.r 88
denounces as an offense abuse, intimidation, violence to or wrongful interfarcnce
with any person bringing subsistence or other necessaries into camps or quarters

Amendment of Article of War 45 will be proposed to require maximum limi-
tations by the Executive on the punishment of officers as wsll as =nlisted men in
41l eases; and to provide for limitations upon punishmants of all persons in timg
of war and in theaters of operations, as wgll as under peacetime conditions.

Amendment of Article of War 92 will be proposed to dzlete the present man
datory punishment of death or life imprisonment for the offense of rape and to sub-
Stitute death or any lesser punishment for this offense; and to make discr-tionary
the quantum of punishment for murder without premeditation.

The Manuzal for Courts-Martial will be amended to permit general courts-
martial, in their discretion, to 2djudge sentences to confinement in excess of six
months but not exceeding one year without imposing the punishment of dishonorairlz
discharge,

. Amendment of the Articles of War will ke proposed expressly to forbid coer-
~ian in any form in the procurement of 2admissions and cenfessions ef accused per-
30rs, and to provide punishments for such coercion or attempts at coercion.

e,

The Secretary of War stated that certain recommendations by the Advisory l
Chrmmittee on Milita ry Justice had not received War Department approval or had
received qualified approval. The principal recommerdations not completely fol-
-owad and the reasons fer nenconcurrence are as follows:

The Committee recommended that general and special courts-martial be
'»P?Gmted by the Judge Advecate General or by his dglegecs who would nct 2s re-
*lewing authorities independently of the normal command authority. This recom-
fhandation was disapproved for the reason that it was believed that the ends of
’Mhhry justice weuld be more effectively 2accomplished if appointment of courts

RN wikial review of cases were le sft in the officers exercising command, The 21}‘{”*
s MORE




pased requirements that legally trrined officers he utilized as law members, the
prowision that the Judge Advocate General should in general contrel the assignment
af judge advocates to a theater, the requiremgent that trial judge advocates and de-
fense counsel e equally qualified, the powers of appellate review placed in the
Judge Advocate General and agenc ics under his direction, and the prohibitions
against criticisms of ceurts, appear {o furnisk a sufficient check upon possible
asuses in the appointment and control of courts By the cemmand power to guaramtee
adeauate, independent judicial control, and to insure officiency and fairness. In
the opiniop of the Secretary any tendency to cantralize in Washingten detailed con-
trol of field activities is destructive of the responsibility and efficiency of ficld
commanders and must ke avoided.

The Committee recemamanded that officers of the Judge Advocate General’s
Bepartment be governed ns to promotions, efficiency reports, and spacific duty
assignments by the Judge Advocate General and not by local commanders. Exgept
that the Judge Advocate General should have authority te prescribe the assignments
of afficers of his department, this recommendation was not appreved for the reason
that control of promotions and efficiency reperts of 21l officers was belisved prop-
erly to rest in the normal chain of command of the Army.

The Committee rccommended that memwers of the Judge Advocats Geperal's
Department be given the same privileges regarding promotion as are given to cers
tain other professionzl personnel on separate promotion lists. This recommenda~-
tion was approved to the extent that special privileges are afforded by pending per-
sonnel procurement legislation which will include a three-year service credit for
lawyers entering from civil life. In other respects it was not =ppreved for thz
Teason that except in the cases of professional groups which are necessarily not
lnterehangeable within the £rmy, it is thought advisable from an Army-wide view-
peint to haye all officers on a single promotion list.

. The Committee recemmended that all defense counsel befors courts-martial
se trained lawyers. This was not approved because of the impracticamility of pro-
'.Iifling trained lawyers in all cases, and because is many simple military cases
line officers are equally effective as counsel as are lawyers. Itis proposecd tkat
Where the trizl judge advacate is a lawyer the defense counsel must also be a law-
yer. This proposal insures equal advantages to bath sides.

The Committee recormended that special caurts-martial be administzrzd as
™2r-as possible by rules governing general courts-martizl, This is 2pproved in
e%rt. The Manual for Courts-Martial now prevides that the procedurs of and bhe-
tare special and summary courts-martial will, as far as practicable, be that pre-
i‘»ﬂ‘.ﬁhed for general courtz-martial unless otherwise stated. The new proposals’
urbidding reprimand, eeasurs, or attempt to igfluence decisions will apply to
Spseizl courts-martial. If the trial judge advocate is 4 lawyer, the defense counsel
TSt also be, Because of the limited punishing power of the court, 2 mandatory
oy nepbar is niot decmed necessary, Cases invalving bad conduct dischar&% ars
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tn receive the same-appellate review afforded records of trial by general courts-
martial.

The Committee recommended repeal of Articles of War 87 and 91, relating
to personal interest in sale of provisions (AW 87) and dueling (AW 91). This was
got approved for the reason that these Articles, although in some respacts obso-
lete, fix certain standards of conduct for officers which are of value to the Army.

END SRR
e
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COMPARATIVE ANALYSIS OF AKMY AND NAVY SYSTEMS OF JUSTICE

U. S. NAVY

U. S, ARMY

Recommendations of the
VANDEHBILT COMMITTEE

HREMARKS

SOURCES

PRELIMINARY

FrOCEDURE

POWERS OF
COMMANDING
CFFICER

BASIC LAW

Report of
oflender

Forwarding
of report

Hearing by
officer
having power
to punish

Punishments
by
commanding
officer

Assessment
of damages

Articles for the Govern-
ment of the Navy, 1874, npe
amended,

Naval Courts and Boards,
1937, as amended.

Offender is reported to
his commanding officer (e.g.,
by entry in report book).

If commanding officer has
no power of punishment under
Art's. 24 or 25, A.G.N.,
report is forwarled to next
higher commander having such
power.

After 24 hours, mast in-
vestigation resulting in
Airther investigation or dis-
missal or mast punishment or
order for deck court or sum-
mary court martial trial or
recommendation for general
court martial.

Upon officers:
Private reprimand;
Suspension from duty,
arrest, or confinement
(none over 10 days.)
Upon enlisted men; one of
following:
heduction to next in-
ferior rating, 1if
rating established by
same command,
Confinement:
Simple, 10 days;
Solitary, 7 days;
Solitary on bread and
water, 5 days,
Extra duties,

Loss of liberty.

Articles of War, 1920, as
amended,

Manual for Courts-martial,
U.S, Army, 1928 (reprinted
and corrected to 20 April,
1943), as amended.

"Accuser" prefere Charges
and Specifications on
"Charge sheet"--swearing
that personal knowledge or
investigated-~if possible
within 48 hours.

(Accuser may be any per-
eon in military service,
regularly the immediate com-
manding officer of accused).

Charge .sheet to be accom-
panied by summary of evi-
dence (signed by witnesses
Af possible) and letter of
transmittal recommending
mode of disposal.

If accuser is not immedi-
ate commanding officer, sub-
mitted to latter.

Immediate commanding of-
ficer may dlepose of case
according to Art, 104 AW,

Accused has a legal right
to trial by court martial in
lieu of commanding officer's
punishment.

Uoon commiesioned offi-
cers below major, in war or
emergency, by a Brigadier
General or above:

Loss of one-half of
one month's pay.

Upon enlisted nen and of-
ficerse; one of following or
apportioned combination:

Extra fatigue (not upon
noncommissioned of-
ficers and officers),

1l week.

Hard labor (upon no
person above rank of
orivate first class),

l week.
Restriction to limits,
1 week.

Admonition

Reprimand

Withholding of
privileges,

1l week.

Accused has a right of
appeal to next superior
authority on ground of un-
Just or disproportionate
punishment.

Assessment of private
damages by board, subject to
approval by commanding of-
ficer and to be stopped
againet pay of offender.

Explanation of AW, to
enlieted men should be
emphasized.

SecWar, GenStaff, and
Armﬁ shoula place greater
emphasis on operation of

system of justice, and en-
large substantially legal
starf,

The right of an officer
to demand a court martial
should be preserved.

Warrant, flight, and
field officers should be
punishable. Maximum fine
should be increased to one-
half pay per month for a
period not over 3 months.

Information should be
given out as to use of AW
104 on officers to avoid im-
pression that they go
unpunished.

Authority of commanding
officer to punish enlisted
men should be enlarged.

The right of an officer.
to appeal to the next higher
commander should be
preserved.

The 48 hour period ie often
exceeded in Army practice.

This 18 not & mandatory hrmy
rule; Summary of evidence 1is
often omitted.

Al this stage in army or
havy, otner measures, such as
termination of procation, transe
fer, recommendat.on for admin-
istrative diecnarge, nospital-
ization, or mental or pnysical
mecical examination, migat be
initlated.

In tne Army, loss of pay 1s
regularly combined with repri-
mard (and/or restriction).

The naval officer author-
ized to lmpose punishment com-
mands, as a rule, a larger
unit than the Army offlicer.
His powers are therefore
greater,

nard labor doee not as com-
pany punisnment 1n tne army,
involve confinement.

An appeal in naval cases
might be very difficult to
allow at sea.

Navy has no provision for
assessing private damages or
stopping pay.

Use of assessment device
is discouraged in the Army.



U, S, NAVY

U. S, ARMY

hecommendations of tn
VANDERBILT COMMITTEE

PhE-ThlAL Forwarding
PROCEDURE charge sheet
Selection
of court
lnvestigation
Charges
preferred
and served
on accused
CLURTS CF NAME OF
WIDE JURIS- CCURT
DICTION
CUNVENLNG
AUTACRITY
Number of
members
CONSTITUTION Qualifica-
tionse
hestrictions

Convening authority may
order board of investigation
or court of 1inquiry if fur-
ther development of facts is
needed.

Convening authority (as-
sisted by hies legal officer)
writes charges and specifi-
cations, signs, and serves
3n accused; forwarde file to

A,

JA informs accused of
orosecution witnesses; ascer-
taine names of defense wit-
nesses; conducts investiga-
tion; summons witnesses for
trial; informe accused of his
righte (defense counsel to be
secured, etc.).

Copy of charges and list
of prosecution witnesses are
given to accused, but he is
not allowed to see letter
containing narrative of facts
or statements of witnesses.
The letter and statements of
witnesses are not read to or
by the court.

veneral Court-martial.

President, SecNav, C-in-C
of a fleet, CO of naval sta-
tion or larger shore activity
outeside U.2,, and, when em-
powered by SecNav, comman-
dants of naval districts and
CO's of certain larger forces
afloat and ashore,

Not less taan 5 nor more
than 13.

Lt. or above, if avall-
able, One-half, senior to
officer accused, 1f posesible.
President should be line of-
ficer. One-third, of same
corps or branch as and senior
to officer accused., Legal
quorum: 5,

Material witness should
not be a member.

*oldable.

Imnmediate commanding of-
ficer (sometimes identical
with accuser) forwards chawe
sheet to officer with sum-
mary court martial Jjurie-
diction (regularly, regimen-
tal or post commander),

Latter eselecte course of
action: if summary or
special court martial, his
adjudant signs 1lst indorse-
ment, If general court
martial, referred to Pre-
trial investigating officer.

Pre-trial investigating
officer hears prosecution
and defense witnesses under
oath; accused may crose-
examine,

Pre-trial investigation
should be completed within
48 hours.

Commanding officer should
forward file within 24 houre
to general court martial
authority with let indorese-
ment signed personally by
him,

ueneral court martial
authority should hear advice
of his staff Judge advocate
and refer flle for trial to
TJA within 48 houre.

TJA checks all papers as
soon as recelved. May cor-
rect clerical and slight
technical errors; but reports
aerious irregularities, if
discovered by nim, to thne
appointing authority.

Copy of charges 1s given
to accused. Accused may ex-
amine letter of transmittal,
summaries of testimony of
witnesses, record of invest-
igation, and other related
papere. Contents of these
papers are not evidence and
are not seen by the court.

Interval between serving
and trial, 5 daye or more
(if less, consent of accused
necessary.

General court-martial.

President, CO of a terri-
torial division or depart-
ment, Supt, of Military Aca-
demy, CO of an army, an army
corps, & division, or a sep-
arate brigade, and, when em-
powered by the President,
any other CO,

An accuser or oprosecutor
cannot convene the court.

Any number not lese than
Must not be inferior to
an officer accused where av-
Majority should
have 2 or more years' service
if possible. Senior in rank
és preslident, Legal quorum:

An accuser, witness for
prosecution, and an officer
suspended in rank cannot sit
a8 members.

HEMAKRKS

AW 70 (impartial investi-
gation) should be enforced.

The authority of a divi-
glon or poet commander to
refer a charge for prompt
trial to a court appointed
by a (staff) judge advocate
should be final,

Doctrine of condonation
should be extended to case of
soldier committed to actual
combat with knowledge of
pending charges.

Fermanent GCM for terri-
torial units, to be used as
rotating courts, should be
created.

The JAGD should become
the appointing authority in-
dependent of the command,
and AW 8 so amended.

Attempt to influence court
or reviewing authority should
be made violation of AW 96.

Qualified enlisted men
should be eligible for mem-
bership on GCM's, to be so
apoointed at dilscretion of
appointing authority.

AGN does not recuire a
pre-trial investigation,
but N.C,& B. and Navy hRegu-
lations require careful in-
quiry by officer recommen-
ding GCM.

Convening autnority of
Navy or army SCM may return
file to subordinate command
for trial by lower egourt,

f

The 1nvest1gat1éh made
by Navy JA in preparation
of his case is, in effect,
a pre-trial investigation.
If he finde no adequAte ba-
eie for trial, or f cer-
tain charges, he rec nds
to convening authority that
chargee be dropped. 1

Naval policy requires
that all members be superior
to accused. ;
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COURTS OF
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(Cont'a)
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JURISDICTION Persons
Offenses
Time
Punishments

THIAL Source

FROCEDUKRE
Seating

Public trial

Agsembling

Precept read

Challenges

All persons subject to
Articles for the Government
of the Navy,

May try anyoffense com-
mitted by persons subject to
Articlee for the uovernment
of the Navy, except murder
Bogmittad within State or

Statute of limitations: 2
years period between offense
and order for trial unless
offender 18 fugitive from
Juetice., In case of deser-
tion in time of peace, 2
years perlod starts with ex-
piration of period of enlist-
ment.

May impose any punishment,
including death, authorized
by Articles for the Govern-
ment of the Navy and, for of-
fenses committed in time of
peace, withlin linltations
prescribed by the President,.

Frescribed by executive
regulation.

Second member on presi-
dent's rignt,

Trial is public and open,
uniess accused wailves this
right.

Accused is br-ought in and
reported by provost marshal.
JA introduces reporter,

Counsel for accused takes
seat after being named by
accused,

Also present, if any:
Counsel of JA; co-counsel
for accused.

Precept read or submitted;
also modifications; explan-
atlion of absence of members.

Challenges for cause by
the JA,

Challenges for cause by
accused

All persons subject to
Articles of War.

Any offense committed by
persons sublect to Articles
of War, except murder and
rape committed within a
State or D.C, in peace time.

Statute of limitations:
hNone for desertion in war-
time, mutiny, or murder; 3
years pneriod between offense
and arraignment (except when
rleeing from Justice) for
desertion in time of peace
and offenses listed in AW
95 and Y4; 2 years for all
other offenses.

May impose any punish-
ment including death, auth-
orized by Articles of War
and, for enlisted men, with-
in limitatione prescribed by
the President.

Frescribed by Preeldent
under autnority delegated in
AW 38,

Law member on president's
left.

Court has power, subject
to directions of appointing
authority, to exclude spec-
tators.

All vresent when court
comes to order, TJA intro-
duces accused,

Regular or individual de-
fense counsel introduces
himself.

Also present: Assistant
defense counsel and, if any,
Agsistant TJA,

Reporter is sworn by TJA,
Question by TJA: Does
accused want a copy of trial

record?

TJA announces present
and absent members of court;
may read new precept or mod-
ifications.

TJA explains nature of
charges and states by whom
a, preferred, b. forwarded,
c. investigated; and whether
record discloses ground for
challenge (president may ex-
cuse member on certain
grounds forthwith).

TJA requests members of
court to state grounds for
challenge if known to them.

TJA challenges for cause
any member and has one per-—
emptory challenge (law mem-
ber only for cause).

Challenges for cause and
one peremtory challenge by
defense counsel.

Further obJections to
membere by defense counsel.

Offenses relating to per-
sonal interest in sale of
provisions (AW 87) and intim-
idation of persons bringing
nrovisions ?AH 28) and
dueling are obsolete and
should be repealed.

The statute of limitatione
on AWOL in time of war should
be removed.

Eliminate all mandatory
minimum punishments to give
courts wider dlscretlion.

«<anual snoculd rrovide trat
a court martial snhould exer-
clse its own Judgment, and
not xive maximum sentence
where exceesive, relyling up-
on the reviewling authority
to reduce 1it.

In time of war, GCM should
nave vower tc inflict loss
of commlseion and reduction
to ranks,

Mandatory dismissal for
drunkennees on duty in war-
time sfhould be eliminated,
and AW 85 sc amended.

The punishment for rape
snould be death or such nun-
ishment as a court martial
may direct, and AW 92 so
amended,

The mandatory dishonor-
able discharge of an enlisted
man sentenceéd to more than ©
monthe lmorisonment should
be abolished and made discre-
tionary, and MCM, p. 96, so
amended.

Dishonorable discnarge
should be reserved for ex-
certionally grave offenses,
and a discharge fcr unfit-
ness introduced.

All courts snould be oven,
and advance public¢ notice
given to encourage spec-
tators.

Corresponding AGN provi-
sionse against interest in
sale of articles (Art. 11)
and dueling (Art, 2 (5)).

nhavy nhas no runlshments
made mancatory by law, ex-
cept that of dlsratlng for
incompetency; but CMO's cre-
scribe policy of sentence
of dismissal for conduct un-
becoming an officer and a
yentleman, and discharge or
ciemissal for orfenses in-
volving moral turcitude,

seitner Army nor Navy
nas tnle power,

A naval court martlal
cannot imvoce death penalty
for rave.

Navy policy makes dighone
oraile or bad-conduct die-
charce mandatcry (except in
unusual cases) where impri-
gonment is imvosed.

~avy nas a bad-conduct
discharge avallatle as a
cunishment of less gravity
than a disnoncrable dis-
charge.

savy has no statutory
autnoritvy.

A0 law member in tne
navy.

In Army trial, the regu-
larly arcvointed defense
counsel and asslstant defense
counsel sre automatically
cresent, and the accused may
select individual counsel 1n
addition or in lieu,

In Navy, accused receives
copy without request at end
of trial.

No peremptory challenge
in the Navy.

ln Army trial: common
trial: each accused has one
peremptory challenge; but in
Joint trial, only one per-
emptory challenge for all
accused. (Navy: nu common tial)
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CUURTS QF
WiDE 3UhIS_
DI1CTION
(Cont'd)

THRIAL Court sworn

FROCEDURE

(Cont'd)
ObJections
to charges
and specifi-
cations

Special pleas

General pleas

Evidence

RHules of
evidence

Presldent swears in JA,
JA swears in members,
JA swears in reporter,

Accused states when copy
of charges and specifica-
tions received.

JA announces nolle prose-
qul.

Objections to charges and
specifications by accused.

Court examines charges
and specifications; pro-
nounces them in due form and
technically correoct.

Accused states that he is
ready for trial.

Witnesses ceparated.

Special pleas,

JA reads charges and spec-
ifications.

Pleas to the issues (by
accused nimself).

Warning on gullty pleas,

Prosecution witnesses
(sworn by president).

Direct examination.

Cross examination.

Redirect examination.

Recrose examination.

Examination by court.

(Examination by court has
character of cross-examin-
ation.)

Defense witnesses.

nebuttal.

Surrebuttal.

#itnesses for court.

Froper safeguards tnat ac-
cused understands nis rignts,
especlally to be witness in
nis own behalf.

Prescribed by executive
regulation.

Personal knowledge 18 no
longer a requisite to admis-
sability of a service record
entry. (NC&B, Sec. 202; §
CMO 1946, 179)

Depositions allowed in
capital cases, but Bsentence
on charges to wnich deposi-
tions relate restricted to
one year's lmprisonment.

TJA sweare in members.
President swears in TJA.

TJA announces nolle prose-
qul now or after arraigmment,
TJA declares affidavit

and lst indorsement of
charges and specifications
in proper form; reads, un-
less waived, charges and
specifications; and states
when served on accused, (If
less than 5 days interval,
accused must consent to
trial at that time.)

Special pleas and motions
(e.g., to sever). Court has
power to strike charges and
specificatione on plea made
on certalin grounds,

Jeneral pleas by defense
counsel (who states tnat ef-
fect of pleas of gullty was
explained to cilent; in nec-
essary, additional warning
by president or law member,)

TJA reads sections of
Manual or precedents if de-
sired by defense counsel or
court,

TJa may make opening
statement what he expects to
prove,

Frosecution witnesses
(sworn by TJA),

Direct examination.

Cross examination.

hedirect examination.

hecrose examination.

Examination by court.

(Court may ask questions
that either side might ask
(but limited to cross-exam-
ination of accused il he
takes witness stand).)

When prosecution rests,
defense counsel may move Jor
finding of not guilty; court
may require specific indica-
tion of insufficlency.

Cpening statement by de-
fense counsel.

Uefense witnesses.

hebuttal.

Surrebuttal.

witnesses for court.

Proper safeguards tnat ao-
cused understands his rignts,
especlally to be witness in
nis own benalf.

Frescribed by President
under autnority delegated in
aW 38, which provides that
they snall, as far as prac-
ticable, be tnose recognized
in criminal cases in U.S,
district courts,

Manual etates that ser-
vice record entries admis-
sélble only if based on per-
sonal knowledge. (MCM, sec.
117, amended by Pres. Exec.
Order No. 9216 of 7 Aug. 42
to prevent disclosures con-
trary to public policy. The
federal rule was once re-
Jected (I Bull. JAG, Army,
158), but ies now accepted as
to entries in due course
(III Id. at 468-69) except
officlal writings, which can
be lmpeached by a showing of
lack of personal knowledge.
(IV 14, at 87-88)

Depositione allowed to
defense, but not to prose-
cution, in capital cases,
unlese accused consents.

HEMARKS

RHules for admiesibility of
documentary evidence should
be liberalized, especially
those relating to entries in
due course of business. The
confusing reference to per-
sonal knowledge should be el-
iminated, and the federal
court rule adopted.

Depositions should be al-
lowed to prosecution in capi-
tal cases, subject to limita-
tion that case be treated as
not capltal and that death
sentence may not be imposed,
and AW 25 so amended.

Provieion should be made
for the taking of depositions
at the earllest possible mo-
ment in time of war, subjlect
to limitation that defendant
muet nave counsel and both
sides have notice and oppor-
tunity to participate.

Urder reversed,

In Army trial, subject
to discretion of court, wit-
nesses excluded from court
room until called to testify.

No motion to sever or
strike in Navy trial.

Navy does not accept plea
of gulity in cases of deser-
tion. Army suggests "“some"
evidence in all guilty plea
cases,

In Army trial, all wit-
neeses (prosecution and de-
fense) sworn by TJa.

In Navy court, accused
nas no rignt to move for
acquittal.

In Army trial, no intro-
ductory questions to defense
witnesses by TJa (except
where accused & witness).

in Navy trial, accused
may testify and aade unsworn
statement; in army trial,
only one or tne other.

The Army manual allows
use of service record in two
specific instances only (MCM,
sec. l1ll7a).
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REMARKS

COURTS OF
WIDE JUh]1S-
D1.TION
(Cont'ad)

TRIAL
PROCEDURE
(Cont'ad)

REVIEW AND
EXECUTION
OF SENTENCE

Continuance

Arguments

Findings

(Acquittal)

Sentence

necording
and authenti-
cation

Principles

Must meet day to day ex-
cept Sundaye and holidayes un-
less special permiesion ob-
talned,

Opening by JA,

Argument by counsel for
defense,

Cloeing by JA.

Deliberation of court on
findingse; simple majority
vote sufficlent.

(JA announces total ac-
gulttal; president announces
acquittal in part.)

Matter in aggravation, ex-
tenuation, or mitigation.

hecord of previous convic-
tions and personal data.

Deliteration on sentence;
simple majority surficlent,
but 2/3 for death sentence.

necommendation to clem-
ency by members of court.

Testimony, accused's
statement, and arguments on
tne gZenerali ilssue, are re-
corded in full. Oral argu-
ments upon admissibility of
evidence and interlocutory
questions are recorded fully
only for speclal reason, e.g.,
JA and court differ.

hecord apvroved from day
to day by parties and court
if trial extends over more
tnan 1 day. Entire record
incl. findingse and sentence
autnenticated by all members
and JA; in addition, final
adjournment clause by presi-
dent and JA., In case of to-
tal acquittal separate copy
of finéingse signed by all
members and JA,.

Before proceedings, find-
ings and sentence approved
and publisned, counsel for
defense may examine record
exclusive of finding and sen-
tence.

Execution of sentence re-
guires a. regularly: approval
of proceedings, findings,
and sentence by convening
authority (and designation of
place of confinement); b.
dismissal of an officer or
deatn sentence: approval by
convenling autaority and con-
firmation by Preeident (or,
except in aeatn cases, Sec-
Nav until termination of
Title 1, lst aar Powers Act).

hpproved sentencese invol=-
ving immediate DD or BCD
(where no confinement is to
be served and/or no proba-
tion was granted) are ef-
fected only on instructions
from tne Bureau of Naval
Personnel.

Court has power to grant
continuance for reasonable
cause,

Opening by TJA,.

Argument by defense
counsel.

Closing by TJA.

Deliberation of court on
findingse; 2/3 majority re-
quired, but unanimous vote
in case of spying.

(President announces
total acquittal.)

Record of previcus convio-
tione and personal data.

Deliberation on sentence;
unanimous vote for death,
3/4 for life or more than 10
years, 2/3 for all other
sentences,

Fresident announcee find-
ings and sentence (but an-
nouncement may be withheld).

Defense counsel may sub-
mit matter in writing for
clemency consideration.

hecomnmendation tc clem-
ency by memberse of court,

lestimony and accused's
statement are reccorded in
full but opening statements
and argumente on any matter,
interlocutory or otner, need
nct be recorded except to ex-
tent necessary for under-
standing or permitted by
court.

Entire record examined by
defense counsel, tren auth-
enticated by president and
TJA,

If findings and sentence
were not announced at the
trial, TJA signs and arpende
certificate that he verscn-
ally recorded findings and
sentence.

Execution of sentence re-
quires a. regularly: appro-
val of sentence and order of
execution by convening autn-
ority; b. approval by con-
vening authority and review
by board of review in cer-
tain cases under aW 50g; c.
confirmation by President or
certaln otner authorities 1in
cases under AW,4& and 504,
in addition to approval by
convening autnority; (except
in death cases, authority of
Fresident has been delegated
to Secwar until termination
of Title 1, 1lst Wwar FPowers
Act.)

AW 43 should be amended to
state clearly the number of
votee necessary to convict.

Findinge should be an-
nouriced as soon as determined,
and, in case of conviction,
near arguments on queetions
of sentence.

Manual should orovide tnat
a court martial snould exer-
clee its own Judgment, and
not glve raximum sentence
where excesslve, relying upon
the reviewing authority to
reduce 1it.

Sentence should be an-
nounced as soon as determined.

Upon direction of law mem-
Ler, opening statement and/or
cioeing arguments should be
included in transcript of
record.

Froviseion enculd be made
to define wnat portions of &
wCM record and action of re-
viewling autnority snall be
avallable to inspectlon of
defense ccunsel.

neviewing authority should
nave power to review every
case a8 to weilght of the evi-
dence, legal sufficiency of
tne record, and to mitigate
or set aslde sentences, ancd
tc order a new trial.

The general or officer
wno referred case for trial
snould nave power to mitigate,
suspend, or set aside the
sentence, but tnis power to
act snould be limited to
clemency.

JAGD should become tne
reviewlng authority indepen-
dent of tne command.

Provision for advising
members of court of noncon-
currence in an acquittal
should be expunged.

Reprimand of court or
members should be expressly
oronibited,

Findings and sentence:
Tne ballots are signed 1in
the Navy, secret in the Army.

In Army trial, such "evi-
dence" ie not delayed until
after findings and court may
conslder it in sentence; 1t
u&y cause Navy court merely
to recommend clemency (or
reject plea of gullty where
inconsistent therewith).

In Navy trial, no an-
nouncement of finding of
gullty or sentence is made.

In Army, no memter of
court, TJA, or defense coun-
sel may act as starf Judge
advocate to reviewing or
confirming authority.
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COURTS OF
WIDE JURIS-
DICTION
(Cont'a)

COUKTS OF
INTERMEDIATE

JURISDICTION

REVIEW AND
EXECUTION
OF SENTENCE
(Cont'd)

NAME OF
CCURT

CONVENING
AUTHCRITY

CONSTITUTION

JURISDICTION

Types of

action Dby
convening
authority

Publication

Further
review and
action

Nunber of
members

Qualifica-
tions

Hnestrictions

Fersons

Offenses

Punishments

l. acquittal is final
(neither approval nor die-
approval) except where set
aslde by SecNav.

2. hevision of record,
findings, and sentence be-
fore same court; no new evi-
dence; no increase of pun-
ishment except where such
purpose authorlzed by SecNav,

3. Dlesapproval (or set-
ting aaldo? proceedlings,
rindings, sentence.

4L, Approval of proceed-
inge, findings, sentence;
may be combined with remis-
slon or mitigation of sent-
ence (mitigation of finding
rare); commutation only by
SecNav,

5. Ordering ?robatlon for
certain perlod (termlnation
for cause within that
period).

Notificatlon of party and
publication by convening
autaority.

Additional review for le-
gality in JaG's office, and
for discipllinary features in
BuPers or MarCorp. Unly
casee in wnich SecNav action
is recommended are reviewed
in Sechav's office,

SecNav nas power to set
aside the proceedings or to
remit, mitigate, or commute
the sentence.

Unexecuted portion can be
remi.ted, mitigated, or sus-
pended at any time by SecNawv.

Summary court martial

CO of vessel, Comdt, of
navy yard or station, CU of
origade, regiment, or smaller
aetacned command, CO of mar-
ine barracks and nospitals,
and, wnen empowered by Sec-
Nav, CO of any other command.

Three.

Ensigns or avove, Senlor
member should be lieutenant
or above.

Convening authority, mat-
erial witness, and an offi-
cer reasonably subject to
challenge snould not be ap-
pointed members. No member
may later act as reviewing
authority of a court of
which he was a member.

All enlisted persons un-
der command of convenlng
autnority.

Minor offenses warranting
punishments of medium sever-
ity.

Limited to bad-conduct
discharge, reduction of one
rating, 2 monthe conflinement,

3 monthe' loss of pay, or
minor punlishments.

1. Acquittal is final;
neltner approval nor dis-
approval.

2. henearling before court
with new members; is trial
anew; no more severe find-
ings or sentence.

3. Heturn of record for
certificate of correction.

4. Hevislon of findings
and sentence without increase
before same court.

5. Disapproval of sent-
ence (without ordering re-
nearing).

0. Approval of sentence;
mey be combined witn remis-
sion or mitigation in qual-
1t§ and quantity of finding
(8) and sentence; commuta-
tion limited by AW 50,

7. Ordering execution or
suspneion (probation); the
latter may Lbe "vacated"
later.

Notificutlion of gparty,
Court-Martial Order, and
newspaper in case of officer
dismisseal for fraud &c.

additional review for er-
rors of law Ly JAGD (Cases in-
vaving death, unsuspended dismis-
salw LD, v. peniientiary confine-
ment are reviewed by Board of
neview before being reviewed
by JAG, Cases wnhich JaG
I'inds legally insufficient
then go to Board of Heview.)
where Board of heview and JAG
agree on cases of legal in-
sufficiency, or disagree on
cases reviewed by the Board
of heview, each submits an
opinion to SecWar for action.
JAG may refer back to the
confirming authority for ap-
propriate modification of
sentence cases which nave
been set aside in part.

Unexecuted portion can be
remitted, mitigated, or sus-
cended at any time by conven-
ing autnority, officer of
equal autaority, SecWar, or
President.

Special court martial

CO of a aistrict, garri-
son, fort, camp, or other
place where troops are on
duty, or by CU of a brigade,
reglment, or detacned smaller
command. &san accuser or :-ros-
ecutor cannot convene the
court,

Any number not less than

3.

Majority should have 2 or
mo=e vearsa' gervice, if pos-
sible. Senior in rank is
vresident. Legal quorum: 3,

An accuser, witness for
prosecution, and an officer
suspended in rank cannot sit
as membere,

All persons,
missioned officers,
to military law.

except com-
subject

Any orfenses except capil-
tal offenses and those carry-
ing & mandatory punishment
wnich is beyond tne power of
tne court to lmpose.

Cannot impoee death, dis-
nonorable discnarge, dismls-
sal, confinement in excess
of 6 months, or loss of pay
of more than 2/3 pay per
month for a period of
months,

The requirement for news-
paper publication of dismis-
sal of officer for cowardice
or fraud (aw 44) snould be
repealed.

Final review of all GCM's
should be maue by JAGD, 1incl.
review as to welght of the
eviuence,

AW 504 1s unintelligible
and should bc¢ amenaed; tnere
1s no goou reason why cases
in wnicn LD 18 suspended
snould not be reviewed in
tne same way &8 Caset where

it ie ordered to be executed,

Snould be governed by
same requirements as UCM's,

Trial of officers by spec-
ial court martial should be
autnorized to bridge between
commanding officer’'e punish-
ments (AW 104) and GCM,

Present Navy policy 1ie
not to allow revislon of ac-
quittal or increase of pun-

¢« i6nment.

~ ecentence, once dleap-
vroved, can nc lonwer be
confirmed by tne Freeident.

Incident to power of ap-
rroval of sentence in army:
acrproval of only so wmuch of
a finding a8 involves a
lesser included offense,

Incident to power of con-
firmation of sentence in ariy
confirmation of onliy 8o much
of a finding as involves a
lesser included offense.

A commissioned warrant
officer 1s regarded as of
equal rank to ensign.

AW authorizes Specilal
court martial to try offi-
cers, but tney are exempted
by executive order of the
Fresldent.

but an Army oifficer having
GCM authority may autnorize
trial of capital offense by
cpeclal court martial and
this 1s often done.



Un Su E\ﬂv!

U. S. AhMY

Hecommendations of the
VANUERBILT CCWMMITTLE

rEMARKS

COURTS QF NAME OF

INFERIOR CCURT

JUhlEDIGTlON CONVENLING
AUTRORITY
CONSTITUTION
JURISDICTION

PrOSECUTOR

DEFENSE

CCUNSEL

~LEGAL

SPECIALIST

Name

Appointed by

Responsible
to
Qualifica
tions

Duties

helation to
accused

Name

How selected

Qualifica-
tions

Rights

Name

Appointed by

Responsible
to
Qualifica-
tione

Duties

Helation to
accused

Dedk court.

any GCM or SCM convening
authority,

One officer., Should be
Lt, or above, CO, if commis-
sloned officer, may act as
DC orficer.

All enlisted persons under
command of convening author-
ity who consent to trial by
DC. Tries very minor offen-
ses. Punishment limited to
reduction by one rating, 20
days' confinement, 20 days'
loes of pay or minor punisn-
ments,

Judge advocate (in uCM),
necorder (in SCM).

Convening autnority.

Convening authority.

Judge advocate snould be
an officer skilled in the .iaw
Where none such 1e¢ avallable,
any officer may be desigated
necorder needs no speclal
qualifications.

rrosecutes case.

Sumi.ons and examines wit-
nesses,

Ulves court opinion of
form and law.

Sums up case for prosecu-
tlon-

Withdraws when court 1is
cleared.

Xeeps record.

benaves impartially.

ulves to accused and cour-
sel oplinion on law, in or out
of court, on request.

Protecte interests of ac-
cused wnhen ne is witrnout
counsel.

Maxes no comment on fall-
ure of accused to testify.

Counsel for accused.

Selected by accused or,
if accused sc requests, con-
vening autnority detalls an
officer. Wien accused nas no
counsel, Jjudge advocate (1in
uCM) or recorder (in SCM) pro-
tects accused's interests. -

Suitable officer should
be detalled. Lt, or above,
if available.

Same rights as defence
couhsel before civil courts
in criminal cases,.

None provided for. Court
depends upon JA (in G4CM) or
recorder fln SCM) for legal
advice.

Summary court-martial,

CO of a garrison, fort,
camp, etc., or CO of a regi-
ment or detached emaller com-
mand. CO, if only officer
present, 18 the summary
court-martial.

One officer, Should have
2 or more years' service, if
possible,

Frivates, first class, and
below., Also non-commissioned
officers below technical ser-
»eant, 1f thney do not object
or unless taeir trial is or-
aered by an officer competent
to convene a GCM, It may not
try capital offenses. 1t can-
not ilwmpose disnonorabie dis-
cnarge, conrlnement in excess
of one wontn, restriction to
limits for more tnan 3 montns
or loss of pay of wore tnan
2/3 of one montn's pay.

Trial Judge advocate (in
UCM and Special Court Martial).

Convening autnority.

Convening autnority.

Snould be member of Judge
Advocate General's Dept. May
ce disqualified for bias,
orejudice or hostility.

Prosecutes case,

Summons and examines wit-
nesees,

Does not give court opi-
nion on law unless 80 re-
cuested by court.

Sums up case for prosecu-
tion.

Withdraws wnen court 1is
cleared.

Keepe record; signs each
day's proceedings.

Does not asslet or advise
tne defense.

Must not suppress eviaernce
favorable to defense.

Makes no comwmwent of fall-
ure to testify on part of
accused.

Defense counsel,

Convening authority arpointe
one for each general and spec-
lal court martial. Accused msy
select own counsel; civil, at
own expense; military, if rea-
gonably avallable; or may rely
on defense counsel of court,
either alone or together with
selected counsel.

Carefully selected. May be
disgqualified for bilas, preju-
dice, or hostility.

In ygeneral, same rights as
defense counsel before civil
courte in criminal cases.

uCM only: Law member of
the court.

Convenin, autnority.

Convening autnority and al-
8o, if law member is of JAG
Dept., to Judge Advocate Gen.

Shailld be officer of vAG Degt.
if avaiiable, OUtherwise, a
spe clally qualified offlicer,

Rules on interlocutory ues-
tions, except challenges. Acts
ag legal adviser to the court,

Kemains with other membere
in closed court. Has equal
voilce and vote with other mem-

bers.

Haes no different relation
to accused than other members

of the court.

Should be selected from
captaine or officere of flela
grade. Junior and unexper-
ienced officers should not
ve selected.

The accused should be al-
lowed to have counsgel of his
own selection before a sum-
mary court; but apnolintment
should not be mandatory.

The power, authority, and
dignity of summary courts
gnould be increased.

~ignt of the command to
control tae prosecution and
name a TJa enould pe retalued.

TJA should be a trained
lawyer and member of JAGD,
and his fitnees report, duty
assignments, and cromotions
gnould be made by JAG,

Defense counsel snould be
trained lawyer and commis-
sloned officer of JAGD; the
requirement to be Jjurisdic-
tional. Hie fitness reports,
duty assignmente, and promo-
tione should be made by JAG,

Law member should be
trained lawyer and commis-
sloned ofticer of JAGD, and
his fitness reports, should
be made by JAG.

Law member must be presut
during entire trial and hie
rulings on legal questions
other than sufficlency of
evidence should be binding
on the court,

Different from otrer hArmy
courte: accuser or prosecu-
tor may be convening auth-
ority.

The accused before a naval
deck court 1e represgented Ly
counsel if he so desires.

No separate prosecutor in
Navy Deck Court and aArmy Sum-
mary Court Martial.

Naval Ja ané Army TJA have
a duty to call attention to
irregularities without request
of court.

An accused doee not nave a
rignt to be represented by
counsel before an army Summary
Court Martial.

The ruling of Army law men-
ber on admissibility of evi-
dence is final and not subject
to being overruled by court.
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