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Wit DRAFT RULES
FOR ARMED FORCES

Group Named by Forrestal to
Unify Justice Code Is Headed
by Harvard Law Professor

Special to Tur Ngw Yomx Tives,
WASHINGTON, July 31—James

Forrestal, Secretary of Defense,
announced today that Edmund
Morris Morgan Jr., professor at
the Harvard Law School, had been
named chairman of a committee to
prepare a modern and uniform

code of military justice for the
armed services.
| The code is to be prepared in
time for submission to the Eighty-
first Congress, It will be designed
to supersede the Army's Articles
of War 4nd the Articles for the
Government of the Navy.

In addition to Professor Morgan,
the members of the committee are
‘W. John Kenney, Under-Secretary
of the Navy: Gordon Gray, Assist-|
ant Secretary of the Army, and
Eugene M. Zuckert, Assistant Sec-
retary of the Air Force. |

Born in Mineral Ridge, Ohin.
Professor Morgan is

regarded as
one of the country’s foé:?m:-

thorities on the law of EVTTence.
He served in the Judge Advocate
General's Department of the Army
during the first World War.

A study of the military justice
systems of the armed forces has
been under consideration and pre-
liminary study for some time, and
was taken up early in May by
Senator Chan Gurney, Republican,
of South Dakota, chairman of the
Senate Armed Services Committee,
in a letter to Secretary Formtnl.

Senator Gurney intad out in
the letter that b were then
pending before Congress to revise
the Articles of ar and make

es in the Articles for the
Government of the Navy.
that none

military justice for all three
ices and he suggested that su
code be prepared,




OFFICE OF THE SECRETARY OF DEFENSE
WASHINGTON

August 12, 1948

MEMORANDUM FOR: Professor Edmund M. Morgan <€——4@7C
Chairman
Canmittee on a Uniform Code of Military Justice

Honorable Gordon Gray
Department of the Army Member
Committee on a Uniform Code of Military Justice

Honorable W. John Kenney
Department of the Navy Member
Committee on a Uniform Code of Military Justice

Honorable Eugene M. Zuckert
Department of the Air Force Member
Comnittee on a Uniform Code of Military Justice

SUBJECT: Agenda for the meeting of the Committee on a Uniform Code
of Military Justice on WEDNESDAY, AUGUST 18, 1948, at
2:30 pem., in Room 3-E-689 of the Pentagon.

1. Report by Felix E. Iarkin, Chairman of the Working Group:

Mr. larkin will report on the organization of the Working
Group and the progress to date of the research being conducted.

2. lMethod of Reporting to the Secretary of Defense:

There will be a discussion of the method which the Com=-
mittee desires to adopt in reporting the results of the study
to the Secretary of Defense. The problem, in this connection,
has to do with whether or not the members of the Committee in-
tend to speak for their Departments and obviate the necessity
for the Secretary of Defense submitting the proposed uniform
code to the Departmental Secretaries.



3. Public Hearings:

There will be a discussion of whether or not public hearings
will be held for the purpose of hearing witnesses from veterans'
groups, bar associations, and other interested organizations.

Mr. Iarkin has discussed this problem with Frofessor lMorgan, and
it is Professor Morgan's tentative view that the Committee

should not hold public hearings if it can be avoided. He feels
that a letter to various interested groups, soliciting their
views in writing, would be sufficient for this purpose. Attached
is a draft of a suggested letter of this typee.

Le GCodification of Articles:

A format, setting forth in outline form the substantive and
procedural provisions to be covered in the new uniform code, will
be submitted by the Working Group to the Comnmittee for its
approval,

Jelz sl

FELIX E. LARKIN

Chairman

Working Group

Committee on a Uniform Code of
Military Justice

Attachment
FEL:1s



OFFICE OF THE SECRETARY OF DEFENSE
WASHINGTON

Avgust 12, 1948

MEMORANDUM FOR: Professor Edmund M. Morgan <€——@ &
Honorable Gordon Gray
Honorable W. John Kenney
Honorable Eugene M. Zuckert

I had intended to forward the format which is
mentioned in Item No, 4 of the attached agenda. The job
of drawing it up is not finished as yet, but I will send
the proposed format to you as far in advance of the meet~
ing as I can. In the event it is not finished in time,
we could just disregard that item,

B ki

Felix E. lLarkin

FEL:1s



DRAFT CF A PROPOSED LETTER TO BE ADDRESSED TO
VETERANS' GROUPS, BAR ASSOCIATIONS, AND OTHER
ORGANTZATIONS INTERESTED IN A UNIFORM CODE OF
MILITARY JUSTICE.

Gentlemen:

As you know, Secretary Forrestal has recently appointed
an ad hoc Committee to draft a uniform code of military justice
for the Departments of the Army, Navy and Air Force., The Committee
and its staff have been studying background material on this subject
for some time and are giving careful consideration to the various
reports and studies which have been made in recent years on this
subjects In addition, the various hearings held by the House Armed
Services Committee and all pertinent literature on the subject are
being taken into consideration.

The Committee is aware that your organization has expressed
an interest in military justice in the past, and would welcome any
views or recommendations you may have on this subjects

Tnasmuch as the Committee intends to complete a draft of
a uniform code of military justice in time for submission to the

8lst Congress, it would be appreciated if you would submit your
, 19484

views in writing before

Very truly yours,

EDVUND L. MORGAN
Chairman
Committee on a Uniform Code of

Military Justice



Committee on a Uniform Code of Military Justice
Minutes of Meeting
18 August 1948 = Room 3E-689 = 1:45 pem.

Present:

Professor Edmund Morris Morgan, Jr., Chairman

Honorable W, John Kenney, Under Secretary of the Navy

Honorable Gordon Gray, Assistant Secretary of the Army

Honorable Eugene li. Zuckert, Assistant Secretary of
the Air Force

P e

Mre. Felix E, Larkin, Executive Secretary

Others in Attendance:

Mr, Charles H, Mayer, Special Assistant to lir. Kenney, Navy
¥r, Je. Joseph Whelan, Office of the Secretary of Defense

The first meeting of the lilitary Justice Committee was largely
concerned with organizational and procedural matters,

At the Chariman's request, Mr. Larkin opened the meeting with an
explanation of the work and progress of the Research and Working Groups,
Notebooks containing the studies thus far prepared by these two groups
were distributed. Designated as articles and tantamount to briefs, the
studies set Torth the articles of war including the provisions of the
Selective Service Act; pertinent material from the Army Manual; the
articles for the Government of the Navy; provisions of the Navy bill and
pertinent material from Naval Courts and Boards, In addition, there is
described the important differences between the Army and Navy articles,
The briefs also contain digests of and quotations from the various
reports and studies made for the Departments in recent years,

Following are the matters considered and resolved by the Committee:

l. It was the unamimous opinion of the Committee that verbatim
minutes of its meetings were unnecessary but that its decisions and
conclusions should be recorded;

2+ The briefs prepared by the Research and Working Groups,
supplemented by the recommendations of the Working Group and where
possible, by proposed language of uniform provisions, are to serve as
a basis for the Committee's deliberations., Professor liorgan requested
that the language of the suggested uniform provisions be first submitted
for his consideration so that the text as distributed to other members
of the Committee will reflect his views. Also, he suggested that the
deliberations of the Committee should be directed initially to those articles
which are basic to the entire codej;



3, Distribution of the articles scheduled for the Committee's
deliberations ‘should be made one week in advance of a meeting to énable
the members to obtain the views of their respective departments and to
provide time for their own study;

Le While it was estimated that 60% of the articles would be of
a non-controversial nature, the Committee nevertheless felt that it
should consider the text of every article;

5., While recognizing the possibility of extensions of time, it
was felt advisable to consider Jamuary 1 as the target date for completion
of the Code;

bs Meetings of the Committee, of one to two days' duration, will
be held every two or three weeks and scheduled for Thursdays or Fridays;

7« Mr. Larkin was designated to act as Executive Secretary and
empowered to acknowledge correspondence, He was requested to distribute
copies of the more important letters to members of the Committee, The
Committee recognized the fact that subsequent to the acknowledgment by
M¥r, Larkin, some matters would require additional letters signed by the
Chairman;

8. In accordance with lMr. Kenney's request, the Executive Secretary
will have sufficient staff available to prepare spot studies required by
the Cormittee members;

9. The mebers of the Committee will reflect to the extent they
desire the viewpoint of their respective departments and have authority
to bind them.

10, It was agreed that interested organizations and individuals
should have an opportunity to submit their written observations to the
Committee, Mr. Zuckert thought it might be helpful to have the views
of key representatives of the services on certain controversial issues.
It was agreed that they would be invited to appear personally before the
Committee in that event, Further, it was recognized that it may be
necessary to hold public hearings but because of limitations of time,
they should be held to a minimum and discouraged where possible;

11, The Committee agreed to the issuance of a press release
following its first meeting. In accordance with Mr, Gray's suggestion,
it was the sentiment of the Committee members that relations with the
press should be handled by the Chairman and the Executive Secretary;

12, With modification, the draft of the proposed terms of reference
for the Committee was approved. In this connection, the members engaged
in a lengthy discussion concerning the completed code and its application
to the services. It was agreed that, in the absence of complete unification,
the code should be drafted so as to be uniform in substance and uniform
in interpretation and application;



13, Copies of a suggested completed outline reflecting the format
for the code will be distributed in advance of the next meeting.

The Committee will again meet on or about 16 September 1943.

Whereupon the Committee adjournede

Felix E. Larkin
Executive Secretary
iilitary Justice Committee



The task of the Committee is to draft, in time for submission to
the 8lst Congress, a uniform code of military justice applicable to the Depart-
ments of the Army, Navy and Air Force.

The code should be drawn to satisfy three principal objectives:

First, it should integrate the military justice systems of the three
services. To this end, provisions of the code should apply to the three
services on as uniform a basis as possible,

Second, modernization of the existing systems should be undertaken
with & view to protecting the rights of those subject to the code and increas-
ing public confidence in military justice, without impairing the performance
of military functions.

Third, the new code should represent an improvement in the arrangement
and draftamanship of the resultant articles, as compared with the present
Articles of War and Articles for the Government of the Navy.

In drafting the new code, the Canmittee is authorized to consult with
such persons in the armed forces as it may wish and to invite the views of
such individuals and organizations from outside the National Military Hstablish-
ment as it may desire. The Committee is further authorized to call upon the
Departments and Agencies of the National Military Establishment for such in~
tmthnandmhunuunmrmho,l;utomctw the appointment



of such subcommittees as it may feel are necessary to carry out its work, Ny
own Office will cooperate in every way in providing assistance and service
which the Coammittee may requirs,

James PForrestal

FEL:ls
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OFFICE OF THE SECRETARY OF DEFENSE
WASHINGTON

September 11, 1948

VEMORANDUM FOR: Professor Edmund M. Morgan
Chairman
Coammittee on a Uniform Code of Military Justice

Honorable Gordon Gray
Department of the Army Member
Committee on a Uniform Code of Military Justice

Honorable W. John Kenney
Department of the Navy Member
Committee on a Uniform Code of Military Justice

Honorable Eugene l. Zuckert
Department of the Air Force lember
Committee on a Uniform Code of Military Justice

SUBJECT: Agenda for the meeting of the Committee on a Uniform Code
of Military Justice on FRIDAY, SEPTHAMBER 17, 1948, at
2:30 p.m., in Room 3-E-689 of the Pentagon.

l. OQutline of Uniform Articles:

There will be a discussion of the proposed outline for the
uniform articles, a copy of which is enclosed. This outline has been
prepared and approved by the Working Group. It is recognized that
when the Board reaches decisions on the various provisions that the
drafting of specific provisions will indicate the necessity for some
change in the outline. It is felt necessary, however, that an approved
outline, even in tentative form, be available for working purposes.

2, Consideration of the Subject Matter of Articles of War 3, 4, 5, 6,
T4 By 93 1073k, 16, ehd 31t

The members of the Committee have briefs of the text of the
above articles and the comparsble Navy provisions. The general subject



matter of these articles concerns the composition and jurisdiction of
the different types of courts-marshal. The recommendations of the
Working Group on the above articles is attached herswith.

IX E. LARKIN

Chairman

Working Group

Committee on a Uniform Code of
Military Justice

Attachments
FEL:sh



MILITARY JUSTICE CODE

For The

ARVED SERVICES

Of The

UNITED STATES

DRAFT of 18 August 1948



Art. 1.

Art. 2.

Art. 3.
Art, 4.

Art. 5.

Draft #4

MILITARY JUSTICE CODE

TABLE OF CONTENTS

GEINERAL PROVISIONS

Definitions and Table of Comparable Army, Air Force

and Naval Service Units.

e
b.
Ce
d.
3.
£,
gc
h.

ii
Je

Armed Service;

Naval Service;

Officer;

Enlisted Person;

Term of Enlistment;
Vehicle;

War;

Enemy;

Cadet;

Table of Comparable Units.

Persons Subject to Military Justice Code.

a.
b.
Cis
d.‘
e'
f.

=
hc
i.
J..

Personnel of Rezular Components of the Armed Services;
Cadets and Flying Cadets;

Reserve Personnel;

Retired Personnel}

Certain Discharged Personnel;

Prisoners under Court-Martial Sentence;

Personnel of Coast Guard, Cosst and Geodctic Survey and
Public Health Service;

Prisoners of War:

Spies and Saboteurs;

Porsons Employed by the Armed Services Outgide the
United States.

Assignmont of Judge Advocates; Channels of Communicetion.

Territorial Applicability of this Codo.

Qffenses under chis Code.




Table of Contonts (continuod)

Art.

ArtI
Ars,

Art.

Art.

Art,

6.

Te

8.

10.
11,
12.
13.

14,

APPREEENSION AVD RESTRAINT

Apprchension.

Types of Restraint,

a. Arrost;
b. Restriction;
c. Confincment,

Places of Confinement.

a. United States Penitentiary or other Federal
Institution;

b. United States Disciplinary Barrsclks;

¢e Other Penal or Correctional Institutions prescribed
by the Seceretaries of the Army, Nevy or Air Fcrce.

Confinement with Enemy Prisoners or other Foreisn Nationals.

Yo Punishment Whilec in Confinement Prior to Sentcnce.

Delivery of Offenders to Civil Authorities.

Hofusal to Receive and Keep Prisoners.

Report of Prisoners Received.

Releasing Prisoncr Without Proper Authority.

COMMANDER'S NONJUDRICIAL PUNISHMENT

Disciplinery Powers of Commendinz Officers.

a, VWho may Impose:

b. Authorized Punishments;

c. Adppeal;

d. Subsecguent Trial by Court-Martial.

= D



Table of Contents (continued)

A.

Art.

16.

COURTS-MARTIAL

Courts=Martisl Classificd.

a. General. = not less than five members.
Y. Special, = not less than three members.
¢. Summery. = onc officer.

COMPOSITION OF COURTS-MARTIAL.

Art,.

Art,

17.

18.

Who May Serve on Courts-lartial.

a. Commissioned officers;

b, Warrant Officers, in certain crsess

c. BEnlisted Persons, in cerbtain cnses;

d. Quelificetion of membors of Courts-Martial

Low Member of General Courts-Martisl.

APPOINTMENT OF COURTS-MARTIAT,

Art.
Art.
M—'t.

Art.

19,
20,
21.

224

General Courts-Martial.

Special Courts—-Mertial.

Summary Courts-Martial.

General provisions ret Trial Judge Advocates and
Defense Counsel.

JURISDICTION OF COURTS-MARTIAL.

Art.

33.
24.
35-
26'0

27

General Courts—Martial.

Special Courts-Martisl.

Summary Courts—Martial.

Reciprocal Jurisdiction of Armed Services Courts-Martial.

Jurisdiction of other tribunals of the Armed Services
not affected by these articles.

"'-31-!



Table of Contents (continucd)

D,

z.

Art. 28.
Art. 29.

CHARGES =

\‘ | \
Statute of Limitations. /0 . }45 ) AN Y 4

<

Double Jeopardy.

ACTION UPON

Art. 30,

Art. 31,

Art. 32.
Art., 33.

Art. 34,

Sismatures: Oath.

Investigation,.

2. Mandatory but not jurisdictional for Geacral

Courts-Martial;

b. Rights to Counsel and to cross—cxamine witnesses.

Forwarding and Scrvice of Charges.

Advice of Staff Judze Advocate.

Unnecessary Delay,

TRIAT PROCEDURE

Art. 35.
Art. 38.

Art. 37-

Arta 38‘

Art. 39.

President May Proeseribe Rulegs.

Irial Judse Advocate to Prosecutes

Counsel to Defend.

Challenges.

8. FYor Causc;
b. Peromptory.

Oaths,

a. Court;

b. Trial Judge Advocate;
¢« Reporter;

d. Witness;

e. Interprcter.

Continnances.

Refusal or Failure to Plead.

—-4H



Table of

Art.
Art,
Art.,
Art,

Art,

Al‘t.

Contents (continued)

4l.

48,

49,
50.
ol.

52.

Process to Obtain Witnesses.

Refusal to Appear or Testify,

Corpulsory Self=Incriminetion Prohibited: Dezralation.

Depositions.

2. When Adnissible;
b. Before Whon Taken,

Records of Courts of Inquiry -~ When Admissible.

Closed Sessions.

Method of Voting.

A. On Challenges, Findings and Sentences

bes On Interlocutory Questions;

ce Rulings by Law Member;

d. Duty of Law Member re: Presumption of Innocence
and Burden of Proof.

Mumber of Votes Recuired.

A« To Counvict of Spying - Allj

©. To Sentenée to Death = All:

c. Life Imprisonment = Three-fourths;

G. Confinertent Over Ten Yesrs — Threc—fourths;
e. Convietions oxcept sp¥ings——Twoethérdssitz;
f. Confinenent Under Ten Years — Two=thirds;:
g. All Other Questions = Majority.

Court to Announce Action,

Contempts.

Errors and Irresulsrities = Effect of.

Unlawfully Influencing Action of Court.




Table of Contents (continued)

Art, 53.

(1) Genersl Courts-Martinrl,
(2) Special and Summary Gourts-Ma;tial.

Records of Trial.
a. Records Required;
b.

Disposition of Records.
(1) Goneral Courts-Martial,
(2) Spocial and Summary Courts=Martial.

F. POST-TRIAL PROCEDURE

Art. 54.

Art, 554

Action by Convenins Authority.

F‘l.
b.
Ce

d.

Review of Record and Advice of Staff Judze Advocate;
Approval of Sentence;

Who May Exercise Power of Approval;

Powers Incident to Power to Apnrove;

(1) Relating to Findings,

(2) Relating to Sentence,

(3) Demend for Rehearing.

Aonellate Review.

a.
b.
Ce

A
Wle

Ce

Board of Review; Judicial Council;

Additional Boards snd Councils;

Breanch Offices for Distant Comnandes

Action by Board of Review whon Approval by President

or Confirming Action is Requirel;

(1) tWhen Action by President is Required;

(2) When record of trial legally sufficient and
confirmation required by Judicial Council;

(3) When record of trial legally insufficicnt or
conteins prejudicial errors, and Judge Advocate
General of sccused!s service concurs;

(4) When record of trial legelly insufficient end
Jufdze Advocate General of accused's service
does not conecur.

Action by Board of Review in Cases Involvi: z Dis-
honorable or Bad-Conduct Discharges or Confinenent
in Penitentiary; 3



Table of Contents (continued)

(1) Reccord of trial legally sufficient and no
confirming action necessarys

(2) Record of trial legally sufficient, but
modificetion deemed neccessary to the ends of
Justices

(3) Record of trial legslly insufficient ~nd
Judge Advocate General of sccusedls scrvice
concurs with Board's holding;

(4) Record of trial legally insufficient and
Judze Advocate Generrl of accused's service
does not concur with Board's holding.

f. 4&ppellate Action in Other Cascs.

g« Judze Advocate Genersl and Appellate Azoncies May
Weigh Evidence, Judge Credibility of Witnesses end
Determine Controverted Questions of ¥act.

h, Finality of Court-Martial Judsznents.

Art. 568. Confirmation.

2. By President;
(1) Sentence of Death,
(2) Secntence Involving Genorsl Officer.

be 3By Secrctary of Accused's Service when sentence
does not recouire spproval or confirmstion by the
President ~nd the sppropriate Judsze Advocate
Genersl does not concur in action of Judicial Council;

c. By Judicial COounecil, with conecurrence of appropriate
Judge Advocste Genersl, with respect to any scntence;
(1) When confirming action of Judicial COouncil is
not unanimous;

(2) When by dircction of the appropriate < adze

lvocate Genersl his participation in the

confirnming action is reguired;

(8) Involving imprisonment for life;

(4¢) Involving dismissal of an officor other than
a genersl officer;

(56) Involving cCismissal or suspension of a cadet,

d. By Judicial Council with respecct to any sentence
transnitted under Article 45 for confirming action.

0-70-.



Table of Contents (continued)

B.

Art. 67. Powers Incident to Power to Confirn.

e

De
C.

A
whe

Ce

Relatinz to Findings;

Relating to Sentence;

Restoration of rights, privilezes and propertys
Order execution of Sentence;

Remend for Rehearing,

Art. 58, Hitigation, Remission, and Suspension of Sentcnces.

B
b.

At the Tinme Ordered Exccuted;
Subsequent to the Time Ordered Executed.

Art. 59. Rchearings.
Art. 60, Petition for Mew Trisl Within One Yesr Fron Initisl

Ayellate Review.

PUNISHMEITS.

PUNITIVE ARTICLES

Art. 61. (Cruel and Unusual Punishnents Prohibited,

Art. 62, Maximun linits.

Art., 63. Officers — Reduction to Renks.

MILITARY OFFINSES.
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Committee on a Uniform Code of Military Justice
Minutes of Meetings
17 September 1948 - Room 3B~-689 - 3330 p.m,
15 Septembver 1948 = Room 38689 - 10:00 am.

Members in Attendance:

Professor Edmund M. Morgan, Jr., Chairman
Honorable Cordon Grgy , Assistant Secretary of the Army
Honorable W. John Kenney, Under Secrctary of the Navy

Alternate: : 1
Mr. Brackley 3haw, General Counsel, Department of the
A‘rForce, representing Honorable Bugene M. Zuckert

—————

Mr. Felix B Larkin, Bxecutive Secretary

Others in Attendance:

Mr, James F, King, Special Assistant to Mr. Cray

Mr. Charles H. Mayer, Special Assistant to Mr. Xemney
Mr. Robert 8. Pasley, Counsel, Office of Naval Research
¥r. J. Joseph Whelan, Office of the Secretary of Defense

AN

The Committee had for its consideration Articles of War 3,
b, 5, 6, 7, 8, 9, 10, 11, 16 and 31, and the related Artiecles for
the Government of the Navy, The general subject matter of these
articles concern the composition and jurisdiction of the different
types of courts-martial. WMr. Larkin explained, in relation to sach
article, the background and the reasoning and decisiona of the
Working Group,

Following are the matters considered and acted upon by
the Committee:

l. It adopted the recommendations of the Working
Group which designated the nomenclsiire of the courts=
martial as general, special and summary and specified
the minimum membership of each.



2. After a lengthy discussion, approved the
principle of reciprocal jurisdiction. The members
were unanimous in their belief that appellate review
in such cases should be the responsibility of the
individual's own service. The Committee was concerned
over the implications of the words "assigned or attached"
and felt that the Working Group, in drafting an article
on definitions, should fully explore and carefully define
their meanings

3. Mr. Kenney disagreed with the views of Lhe Army
and Air Force in connection with the provision allowing
enlisted men to serve on the courts even though their
participation was limited to courts convened on land,
He felt that their inclusion should not be predicated
on the basis of expediency and on speculations as to
the Congressional intent. The majority of the Com—
mittee favored their inelusion but instructed that a
statement be included in its report to the Secretary
of Defense and in the amnotations to the Code to the
effect that the Committee questions the advisability
and benefit of including enlisted men on the courts but
that it was making provision for they in view of Con-
gressional action in Publiec Law 759 (80th Congress)
and in view of the representations of the Department
of the Army before the Fonse Committee, that it was
willing to give this provision a trial.

Lo Subject to a revision of language, it approved
provisions relating to the qualifications of members
of courts-martial,

S Agreed with the coneclusions of the Working
Group relative to the statutory designation of persons
eumpowered to convene courts-martial. These include
the President, the Secrctaries of the Army, the Navy
and the Air Force, such persons as are designated by
the Becretardies, and an enumeration of major commands
which are to be furnished by the Working Group. It
further agreed that the convening authority of a

superior eourt should have asuthority to convens the
inferior courtse

6« In connection with the position of the law
member, the Committee

(a) agreed to have the law member rule
with finality on all questions of evidence;



(b) agreed that the court should rule
on challenges}

(c) agreed that the 1:w member should
rule subject to veto on motions directing a
finding of not guilty and on the question
of the accused's sanity; and

(d) deferred until the next mecting
the matter of voting on whether the law
member should act in the capacity of a
judge or participate 2s a voting member.

The Oomitmlwﬂl again meet on or about September 30
and October 1.

Whereupon the Committee adjourned at 6:15 p.m. on September 17
and at 12:20 p.m. on September 18,

Felix B, barkin
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OFFICE OF THE SECRETARY OF DEFENSE
~ WASHINGTON

25 September 1948

MEMORANDUM FOR:2 grofulor Edmund M. lqrgln.< P
Committee on a Uniform Code of Military Justice

Honorable Gordon Gray
Department of the Army Member
Committee on a Uniform Code of Military Justice

Honorable W. John Kenney
Department of the Navy Member
Committee on a Uniform Code of Military Justice

Honorable Eugene M. Zuckert _
Department of the Air Force Member
Committee on a Uniform Code of Military Justice

SUBJECT: Agenda for the meeting of the Committee on a Uniform Code of
Military Justice on THURSDAY, SEPTEMBER 30, 1948, at z:sa.;.-..

and FRIDAY, OCTUBER 1, 1948, at 2:30 p.m., in Room 3E689

The Pentagon.

1. Unfinished Business:

There will be further consideration of the position of the law
member for the proposed uniform code. Discussion will concern the question
of wiether there should be a law member on the courts martial or whether
mumam:mmmmumammmmcmmm
not vote with the court on the proceedings, findings, and sentence.

2., Possible Need for further Interim Legis lation for the Air Force.

The recently enacted law (Public Law 775 = 80th Congress) which
conferred statutory authority upon the Air Force to conduct its own court
martial system presents a serious question of construction. This Law




but that they have submitted the question to the At Generals I
informed by the Attorney General that the guestion is one of such legal
doubt that they may not be willing to write an opinion on this subject. The

3. Considerations of the Subject Matter of Articles of War 11, 12, 13, 1k

Iﬂdéoo
a) Pending determination by the committee of the appropriateness of

providing that officers assigned to such positions be certified by the
respective Judge Advocates, The Departments of the Army and Air Force
were not in favor of this method and pointed out that they preferred the
provision in the amended Articles of War wherein qualifications of trial
Judge advocates and defense counsels are set forth and provide that such
officers, if available, be members of the Judge Advocate General's Depart~
ment or members of the Federal Bar, etc. The Army and Air Force pointed
out that this provision was contributed by them in the amended Articles of
War and that they felt it presented an advance in gualifications, and they
were reluctant to chsnge the provision. Inasmuch as the Navy does not have
‘@ Judgtsfdvocate General's Department (and since it is not possible to
forecast whether the Navy will have a Judge Advocate General's Department
or a (loys}, the Army provision camnot be made to apply to them. It was
mmmsted,thudm,tmtthemmlﬂicaumofmm
moummwmocmmﬂsbcmmnamrmmﬁbyw

F—tﬁfrr"ﬂ-”?’q
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the term "defense counsel" was descriptive and should be retained but that
the term "trial judge advocate™ was criticized as being not descriptive

and confusing. The suggestion was made that the term "prosecuting attorney"
or .‘promntar" be substituted for the term "trial judge advocate". The
discussion was not completed, however, in view of the uncertainty of the
iaw member problem.

b) In considering AW 12, the working group discussed the difference
between its provisions and the proposed provision in the Navy bill set
forth in AGN 23. Tt was noted that the proposed Navy provision does not
mmmmmrungmlmmuormm,gmd
War, are subject to trial by military tribunals. AW 12 and the amen
To it both make such provisien. The Army and Air Force were of
that it was sppropriate to give general courts martial such juris
and pointed out that incorporation of the Law
not be provided in such a way that aliens woul
entire code of military justice. In exploring this idea, they further
pointed out that the amendment te AW 48 improperly obliterates this dise
tinction. It is recommended that the discussion of the distinetion be



d) The working group's discussion of the subject matier of AW 1k,
&ctionﬂlotthenendtd?nbncmﬁﬁ Mmﬂmﬂm

problems firste It is not expected that the working group will have recom=
mended a uniform provision on this whole subject matter of appellate review
by the time the committee meets. It is recommended, however, that the
comrittee consider the present formal of both systems in an exploratory
fashion for the same reasons that the working group is considering it.

FELIX E. LARKIN
Chairman

Working Group
Committee on a Uniform Code of
Military Justice
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Committes on a Uniform Code of Military Justice
Minutes of Meetings
30 September 1948 - Room 38-689 = 2:30 p.m.
1 October 1948 ~ Room 3B~689 - 2:30 p.m.

¥embers in Attendance:

Professor Bdmund M, Morgan, Jr., Chairman

Honorable Gordon Gray, Assistant Secretary of the Army

Honorable W. John Kenney, Under Secretary of the Navy

Honorable Bugene M. Zuckert, Assistant Seeretary of the
Air Foree

Mr, Felix E, Larkin, Executive Secretary

Others in Attendance:

Colonel John P. Dinsmore, Army Member, Working Group

¥r. Robert Haydock, Office of the Secretary of Defense
(October 1 meeting)

Mr. James F, King, Special Assistant to ¥r. Gray

Mr. Charles H. Mayer, Special Assistant to Mr, Kenney

Mr. Robert S. Pasley, Counsel, Office of Naval Ressarch

lir. J. Joseph Whelan, Office of the Secretary of Defense

After witnessing films showing the procedure employed by
Navy Dedcand Summary Courts and Army General Courts, the Committee
met for its scheduled meeting. The agenda provided for the considera=
tion of (a) unfinished business, (b) need for interim legislatien
on behalf of the Department of the Air Force, and (c) Articles of
War 11, 12, 13, 1k and 50 and the related Articles for the Government
of the hv.

Following are the matters considered by the Comnittes and
the sction taken: ’

l. It concluded its discussion on the position of the
law member on general courts. The Army and the Air Force adhered
to their position that thers should be a law wember who pariicipates
in the woting. Professor Morgan and Mr, Kenney subscribed to the
Navy position which proposes to have the law wember. act in the capa=-
eity of a judge who instructs the Jury on the record and who does

not vote with the court on the proceedings, findings and sentence,



While the Conmittee's vote was split, the members reserved the right
to change their respective decisions as work progresses on the code.
There was a feeling that & might be possible toa_w:ldfornﬂlingl
split decision to the Secretary of Defense for resolution.

2, Mr. Larkin called the Committee's attention to his
discussion with representatives of the Attorney General's office
relative to Public Law 775 of the 50th Congress which confers
authority upon the Department of the Air Force to conduct its own
court-martial system and makes the Articles of War and all other
laws "“as they are now in effeet" applicable to the Air Force. The
Selective Service Act, enacting the amending Articles of War as a
rider, was signed by the President a day pricy to Public Law 775,
This raises the question of whether the Articles of War as amended

by the Seective Service Act are applicable on February 1, 1949 to
the Air Force in view of the subsequent passage of the Air Force
Act, The Department of Justice is of the opimion, regardless of
the construction which 1s placed wpon the A t, that it will result
in a great many writs of haleas corpus, It is also of the opinion
that interim legislation in the form of a concurrent resclution
should be obbtained £iom the Congress to indicate its intent at the
time of the passage of the Air Forece bill, The members of the
Committee were of the unanimous opinion that the situation should

- be corrected and agreed with ¥r, Zuckert that it be considered a

matter of wrgent legislation to be taken up with the Armed Services
Committee. As a result of this decieion, representatives of the
Department of the Air Force and of the legal staff of the Office of
the Secretary of Defense will take the nscessary steps to place the
decision of the Committee irto effect,

3. Following an explanation by Mr. Larkin of the Working
Group's spproach and thinking with respect to Article of War 11,
relative to the qualifications of members of gemeral courte-martial ,
the Committee conducted a full discussion on the ramifications
involved in this Artiecle, It was of the opinien, and so resolved
the issue, that the law member, the prosacutor, and the defense
counsel, should be lawyers, members of the bar, and certified by
the Judge Advocate Cenerals, This decision embraces two considera=-
tions: (1) that these officers must be lawyers, and (2) in addition,
they must be certified as qualified by the Judge Adoveate Generals,
The Committee agreed with Professor M rgan that no gqualifying lan-
guage such as "if available" should be inserted in the uniform code
with respect to Trial Judge Advocates and Defense Counsel. The
Commi ttee felt this provision accorplished the objectives sought in
the "eorp" provision of the amended Articles of War and hence
decided to eliminate the provisien for a corp. All Services may
utilize certified officers (3as ) for duties other than for
courts-martial to insure mum utilization of persomnel,

The Committee felt differently about the qualifications
of such psrsonnel on speecial courts-martial and sav fit not to specify

=l



le requirements except in an instance where the trial Judge
Adi‘:auismm.d. In such a case the defense counsel should

also be a ertified officer.

The Committee was of the opinion that the term “trizl
Judge Adovcate" was confusing snd not sufficiently descriptive of
the duties of this pesition, It agreed that such an officer should
be called a "prosecutor.” .

4. The next matter called to the Committee's attention
concernad the advisability of inserting in the uniform code a proe
vision allowing for jurisdiction by general courts-martial over
persons subject to the law of war, Mr. Larkin pointed out that such
@ provision is contained in Article of War 12, but that no mention
is made of it in the Articles for the Uoverrment of the Navy. The
Committee belicved that it was advisable to have such a provision
although the Navy mewber felt that the possibility of its use by
the Department of the Navy was remote. This matter also relates
itself to Article of War 48, discussion of which was postponed until
a subsequent date,

S5¢ At the present time, Article of War 13 provides for
special courtoemartial jurisdiction over "any persons subject %o
military law,” thus conferring jurisdiction over of ficers. Article 26
of the Articlss for the Covernment of the Navy limits the summary
court-martial jurisdiction to petty officers and enlisted men. The
Committee was of the opinion, in the interest of uniformity, that
officers should be subject to the jurisdiction of special and sumary
courts-martial but that the wording of the code in this respect

should be of 2 permissive nature, Nr. Kenney expressed an opinion
that officer punishment could also be dealt with Yy increasing the -
disciplinary action provided for in Article of War 104 and instructed
the Vorking Group to study this aspect of the problem.

6. ©On the guestion of whether or not the optien that is
granted enlisted men in the Navy to refuse a deck court should be
edopted, or whether or not the Arwy provision (Article of War 1)
allowing ron-commissioncd officers to refuse a summary court should
be adopted, the Committee folt that the matter should be referred
back to the Working Group for further study. lir. Gray felt that
thers was some merit in extendin: the privilege of the option of a
trial by a summary court to non-commissioned officers., It was noted
that, in connection with Articles of War 13 and 1, rersonnel of
the Navy must submit to wast punishment while Army personnel can

exercise an option to refuse company punishment., The Working Group
was requested to consider Articlss of War 13 and 1l from the stand=

point of (a) option of refusing sumcary courts-martial, (b) option

of refusing compary punishment and (¢) increas conpany punishment
under Article of War 10k, : =




7. By way of preparation for the Committee's discussion
of appellate reviewat its next meeting, Mr. Larkin explained in
detail, bty use of charts, the appellate systems of the Army and the
Navy, The members were impressed by the complexity of the review
procedures and Mr. Zuckert expressed the opinion that it would be
very helpful if the Serviees would prepare statistics showing the
total number of cases sppealed, percentage of revsrsals, average time
necessary to process cases and like information., The members will
advance their ideas on possible ways to improve the systems at the
next mecting, Professor ¥orgen indicated that he had iven considera=
ble thought to this very important problem and, after additional
thought, will reduce his ideas to writing for diltﬂbuﬁm to the
menmbers of the Committee,

The Committee will a:ain meet on October 1) and 15. The
mtingonl?rid-y, October 15 will be held in the morning,

#hereupon the Committse adjourned at 5:20 p.m. oa
September 30, and at L:kO p.m. on October 1,

FELIX E. LARKIN




Articles of Var 3-11, 16, 31
Hecommendations of the Vorking Group

In considering the problems in the above articles, the Working
Group decided initially to consider them as a whole and felt the two most
important problems concerned (1) the question of enlisted men on the courts,
and (2) the position and functions of the law members.

In connection with the problem of the enlisted men on the court,
it was decided by the Working Group that the provision in Public Iaw
759 — 80th Congress, which is the recent amendment to the Articles of Wer,
should be adopted for the uniform code.

The members of the Vorking Croup were unanimous in their feeling
that the inclusion of enlisted men on coufts—martial would not result in
an improved verdict. It was felt that there was a possibility that the
verdict might be adversely affected, but it was conceded that this view
is speculative. The representatives of the Army and Air Force and Mr,
Lerkin voted to include enlisted men in the uniform code despite the above
opinion, because they felt to eliminate it would be borrowing an unwar-
ranted amount of trouble before the Congress. The Congress has strongly
indicated its belief that the inclusion of enlisted men is necessary, and
the Departments of the Army and Air Force represented that they were
willing to give the idea a trial. In addition,the inclusion of the en-
listed men on the courts and other amendments in the recent law have been
widely hailed by the press and the public as a substantial advance of the

court-martial system. Therefore, in the absence of compelling arguments



which would demonstrate a definite danger to the court-martial system,
it wes felt that the uniform code should include enlisted men on the
same basis as was agreed to by the Army and Air Force, that is, that
the procedure should be given a trial,

The representative of the Department of Navy dissented from this
view and registered the objection of the Department of the Navy‘to the
inclusion of enlisted men on the courts. The Navy feels that there is
no merit to putting an enlisted man on a court and that to accede bo the
present public clamour is to adopt the provision on the basis of exped~-
iency rather than on the basis of merit. The Navy further pointed out
that having enlisted men on courts would raise a serious question aboard
ship and recommended that if the enlisted mans provision was to be in-
cluded over their objection, that it should be limited to trials on land.
This latter suggestion was adopted by the other members of the Working
Group.

Your attention is drawn to the text of the provision in Public
Law 759 which includes enlisted men on special courts as well as on
general courts. In this connection, it was pointed out that the presence
of an enlisted man creates a greater hazard than his presence on the
general court, because no law member is provided for the special courts.
In addition,the number of special courts greatly outnumber the number of
general courts and hence would call for & much greater mumber of enlisted
men to act as members. The Departments of the Army and Air Force conceded
that the absence of a law member constituted at least a difference of

degree in the courts and that the presence of the enlisted man on the



special court was more objectionzable than his presence on the general
court, However, they did not feel that the difference was substantial
enough to warrant mbdifying the amendment as written by Congress. The
Department of the Navy had the same and unequivocal objection to the en—
listed man on the special court as they have to his presence on the general
court. They felt in addition, that his presence on the special court was
considerably more objectionable. Mr. Larkin favored the Navy's viewpoint,
but recommended that the provision for the special court be preserved
and that the Committee bring to the attemtion ol the Jongrass tha fzcb
that it is considered more objectionable to have an enlisted man on a
special court because of the lack of a law member. All members of the
Wiorking Group agreed to this suggestion.

In connection with the question of keeping the enlisted man off
the special court, lr. Smart, from the House Armed Services Committee
(who sits with the Working Group as an wnofficial observer) stated that
Congress had not considered in any detail the difference between the
special and general courts to the extent that a special court does not
have a law member. It was his forecast that the Congress might be per-
suaded that the difference was substantial enough to warrant eliminating
the enlisted man from the special court., In this event, however, he
stated that the Congress would also take away from the special court the
power to impose a Bad Conduct Discharge. The members of the Working Group
agreed that this would not be a trade that they would be willing to make.
Consideration of whether or not the enlisted mzn should be on the special
court should be made in the light of the possible attitude of Congress

in connection with the Bad Conduct Discharge.
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The second major problem in connection with the whole subject of
the composition of the courts is the position and function of the law
members. Under the present Army and Air Force system the law member rules
have finality (with few exceptions) on interlocutory questions and on
questions-of evidences. The presant Navy system does not provide for a
law member, but the new Navy bill (not passed by Congress) provided for
& law member whose rulings would be subject to a veto by the court. The
_Army and Air Force favor their system as does lir. Larkin, while the Navy
continues to favor the system whereby the law member would be subject to
& veto, The Navy pointed out, however, that in the event enlisted men
wére to be permitted on the courts they would, on that condition, agree
that the law member shall rule with finality.

An additional function of the law member concerns the fact that
under the Army system he is, in addition to being a judge, 2lso a member
of the court with a vote on the findings and the sentence. The Army and
Air force strongly support a continuation of this phase of his functioﬁs
and state that his position as a member of the court has worked well since
its adoption in 1920. Under the Army system he instructs the court on
the lew after the court is closed and while it is deliberating and he also,
as stated above, votes on the findings end on the sentence.

The proposed Navy bill provides 2 judge as distinguished from a
law member in that he would judse the court on the record and would not
perticipate as & voting membsr. The Department of the Navy continues to

favor this type of judge. Mr. Larkin also favors this type and the result



is that the Workingz Group is split with the Army and Air Force favoring a
law member and the Navy and Mr, Larkin favoring a judge.

Ur. larkin and the Navy's position is that it is not possible to
tell whether the law member provision of the Army system has worked well
or not, inasmuch as his legal advice to the court is given off the record
and in closed sessions. In addition, they felt that any errors he may
make in chamging the jury will be reviewable if placed on the record and
since instructions on the law to the jury are a source of a great number
of reversible errors that they should be subject to review. They also
feel that if the judge does not vote with the jury, his position as a
judicial officer is more clearly established. The Army and Air ?orce on
the other hand, believe that if the law members instructions are placed
on the record it will not only be an administrative burden, but it will
also make the trial of a court-martial much more technical and it will

tend to complicate the trial of cases to an unwarranted extent.

Specific Recommendations and Proposed Language

In addition to the above general considerations, the TWorking Group
also specifically considered the language of Articles of Uar 3 through 11,
part of Article of War 16 and part of Article of Var 31.

Article of Tar 3 states the three kinds of courts-martial in the
Atmy. AJG.Ne 38, 26 and 64 cover the same material. In addition, the

number of members on the different courts-martial are provided in A.7.

5, 6 and 7 and in A.G.N. 39, 27 and 64(Db).



The first difference encountered in the above provisions is the
difference in nomenclature. The Army special court is equivalent to the
Navy summary court and the Army summary court is equivalent to the Navy
deck court, Inasmuch as the name "deck court" has significance for the
Navy only, it was decided in the interest of uniformity that it should be
dropped and, although all the members of the Working Group agreed that
the name "special court", as now existing in the Army, is not very descrip-
tive of its functions, in the interest of tinkering with present practice
as little as possible and because the names "general court! and "sumnary
court” are zood names, it was sgreed by all that the Uniform Code should
provide for a general, a special and a summary court as set forth in A.W,.
3, In addition, it was felt advisable to provide in this same article
(which under the new outline of a Uniform Code will be Article 16) for the
number of members who shall sit on these courts. The proposed language
of new Article 16 would be as follows:

mirt. 16, Courts=lartial Classified. There shall be three kinds

of courts-martial in each of the armed services, namely:

a. General courts-martialywhich shall consist of any number
of members not less than five,

b. Speeial courts-martial gwhich shall consist of any number

of members nolt less than three.

ce Summary courts-martial,which shall consist of one officer.”
The effect of the above is to telescope the subject matter of A.W.

3, 5, 6, 7 and the marious Articles for the Government of the Navy as set

forth above.



It should be noted that the number of members on the courts vary
under the present Articles of VWar and the present Articles for the (Govern—
ment of the Navy. These differences, however, are resolved in the provi-

sions of the proposed Navy bill and hence no dispute exists.

Article of TWar L

This Article of Var provides for "who may serve on courts-martial,t
and, of course, includes the disputed guestion of the enlisted man, In |
view of the majority vote of the Workihg Group, the provision for the
Uniform Code includes the enlisted man and the language of the article
recently adopted is preserved with the modification that enlisted men
will serve only on courts convened on land. The language of A.W. 4 and
the comparable subject matter in A.G.Ne 39 on other eligible members has
been redrafted in the light of uniformity and is as follows: (It will
become Article 17 of the new Uniform Code.)

mirt, 17. Vho llay Serve on (Qourts-iartial.

a. Caomnissieoned Officers. AllL officers on active duty

in the armed services shall be competent to serve on courts-martial of
the respective armed service to which they are eliSer~zssigned or
attached for duty for the trial of any persons who may lawfully be brought

before such courts for trial.

b. larrant Officers, in certain cases. All warrant of-

ficers on active duty in the armed services shall be competent to serve
on general and special courts-martial of the respective armed services to
which they are legally assigned or attached for duty for the trial of any

persons, other than commissioned officers, who may lawfully be brought



before such courts for trial.

ce BEnlisted Persons, ip certasin cases. .Enlisted persons

on active duty in the armed services shall be campeﬁent to serve on gen-
eral and special courts-martial convened on land by the respective service
to which they are legally assigned or attached for duty for the trial of
any enlisted persons who may lawfully be brought before such courts for
trial, if, prior to the convening of the court, the accused enlisted per-
son has requested in writing that enlisted persons serve as menbers of

the court-martial by which he is to be triad.. After such a request, no
enlisted person shall, without his consent, be tried by a general or
special court-martial the membership of which does not consist of at least
one third, but less than one half, enlisted persons belonging to units
dher than the immediate company or other equivalent unit to whichthe

accused belongs.

da ﬂua.l:l.ficatlon of Members of Courts-ilartial.
btae . oA~ COnn 4ox Qi
é1) M no person shall be

tried by a court-martial of which less than two thirds of the members are

commissioned, appointed or enlisted in the same service azs the accused.
(2) When it can be avoided, no person in the armed ser—

vices shall be tried by 2 court, any member of wk'?ich ism to him

in rank, 4
(3) vhen appointing courts-martial, the appointing authority
shall detail as members thereof only sk persons who, in his opinion, are

mualified for the duty by reason of age, education, training, exper-
ience,ha d juh:fcia.l temperament. Eembers of the armed services 11airing less



than two years' service shall not, if it can be avoided without manifest
injury to the sérfvice, be appointed as members of courts-martial in excess
of the minority membership thereuf:.i No person shall be eligible to sit

as a member of a general or special courtemartial when he is the accuser

or a witnesgifor.tiie—prosecnbiony!
It is to be noted that the azbove language also includes the pro-

visions of AJV. 16 and the comparable Navy provisions.

The reméining material concerns the appointment of members to the
general, special and summary courts and the position of the law member.
In view of the split in vote of the Working Group, it is not possible at
this time to recommend 2 uniform provision for the function of the law
member. The provision in connection with the law member is found in A.W.
& and in part of A.7. 31. It is expected that the recommendation of the
Working Group on the first problem, that is, who appoints the members of
the general, speciai and sumnary courts and also the appoinitment of the
trial judge advocate general and defense counsel, will be decided and

forwarded to the Committee before the date of the meeting.

FELIX E. IARKIN



RESTRICTED
OFFICE OF THE SECRETARY OF DEFENSE
WASHINGTON

October 11, 1948

MEMORANDUM FOR: THE COMMITTESE ON A UNIFORM CODE OF mxm_mms

v Professor Bdmund M. Morgan
Chairman

Honorable Gordon Cray
Department of the Army Member

Honorable W, John Kenney -
Department of the Navy Member

Honorable Bugene M, Zuckert
Department of the Air Force Member

SUBJECT: Agenda for the meeting of the Committee on a Uniform Code of
Military Justice on THURSDAY, OCTOBER 1k, 1948, at 2330 p.m.,
and FRIDAY, OCTOBER 15, 1948, at 10:00 a.m., in Room 3E-689
of the Ponhgon.

1. Appellate Systems:

There will be a continuation of the discussion on the above
subject, with consideration of the proposal of Professor Morgan.
The details of Professor Morgan's recommendations are set forth in
the attached memorandum supplied me by Prefessor Horgan.

The discussions of the Working Group on this subject have not
resulted in the resolution of the differences between the appellate
systems provided in the Articles of War and the Articles for the
GCovernment of the Navy. The Department of the Army is in favor of
retaining the appellate provisions in the amended Articles of War and

is considering the advisability of providing for an Advisory Couneil
in the Office of the Secretary of Defense. The Advisory Council
being considered by the Army would be similar to the type of council
proposed by Mr, Justice Cardoza in his law review article, "A Ministry
of Justice" (1921, 35 Harvard Law Review, 113=125).

HESTRICTED



In favoring their proposed system of appellate review, the
Army, necessarily, opposes the proposals of Professor Morgan.

The Department of the Air Force also opposes the plan of
Professor Morgan, and, gemerally, supports the Army system. The
opinion of the Air Force, however, on the function of the Judicial
Council as it appears in the amended Articles of War is not, as
yet, firm, '

The Department of the Navy, generally, favors its own system
and opposes the system of the Army, They have not, as yet, formed
an opinion on all the proposals provided in Professor Morgan's
recommendation,

FELIX E. LARKIN

Chairman

Working CGroup

Committee on a Uniform Code of
¥ilitary Justice

Attachment



RESTRICTED
GENERAL COURTS MARTIAL

1. c %

The entire record, including findings and sentences of every trial
by general court martial, whether sentence follows a plea v y or findings
after a plea of guiliy, shall be forwarded to the cenvening authority for
review. Hnsh&llhznthormwwmatufmmuor-
legal officer, and after receiving his advice,

(a) -hallsotnidgwm.ﬂndingcrunt- or part
M,Wmmmgq:mm,ﬂg:qf
tﬁrﬁmwmfwnMQ
(b) may remit or mitigate, but not commute, all or any part of a
sentence, if he deems such action for the best interssts of

the service, or |

(¢) may take action combining two or more of the foregoing, or
(d) may approve the finding or sentence,
2. m«nm:‘tm'

. If the convening authority does not set aside the entire sentence,
or does not return the case for rehearing, the record including findings,
sentence and action ordered by the convening authority shall be forwarded to
the office of the Judge Advocate General, and shall there be reviewed by a
MMoanumlmﬂwmtmlmapMot
ntgdlty,urifdtaraplnot;uﬂt.ythalﬂtonuinclududut\h,ordh-
missal of an officer or cadet, or dishonorable discharge or bad conduct dis—
charge, or imprisonment in a penitentiary.

\
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maurdorm-mnmmmuohwnzm
fected the

Mhummmfuammmuh

substantial rights of the accused; it shall have the authority to weigh the
controverted ques-

tutiﬁod m it, and shall mm whether bhe ﬂ.nding' or
untmu or both i.nsofar as thmtafm appcrafnd by the convening uthw!.tr
Mhuﬁnﬁohwboherinmttratﬁmdinwhm“‘m&

&mgw.mmw u«r‘um

Board determines that any action other than affirmance of any y
mmm— \
Mormmtmmumum;:mJﬁthmmmm gg
]5"

the case to the connuing aut.horitx for appropriate mim,kcmpthmo

ﬂ:maturthtrrcdnbytho jedal Gowpetl is d far, St "“"”yf \?);
j—‘\- " {*u_ »-"" ) :ff-‘ 7 . :‘lz_‘é'm ‘J.J I{.«t{/ Lo, 7 i

[« _\_.*-. ,r !'-, = c - —\.&L.l' ,

nmm:wmmmm,mmmm,
 sentence, action by the convening suthority and the opinion of the Board of

Review, shall be forwarded to th. Jnd.icill tnr
l y S i - oot m* kY
\ (1) A1l cases in which the ce, focth a general o.tﬁ.ecr,

I

|

1n-shkoh-the sentence %’m;

(2) nleamwh:iéhtho Jdgcl,civmtaﬂenmlog@rs forwarded
to the Judicial Council for review; :

(3) All cases in which a petition i;urrovinbythscmcilh
ﬁ.lodbyoronbohalt of the mdmdinwhichnftu-cu-
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sidering the petition the Council determines that the peti-
timrmmmtthmumhmh

rjustice has been dor > the aceused or th determina- 7
A N
tion of the Board of Review is in conflict with that of a - Al N

and R,Mh disposition of-th ! astice and the

W«m

malloaminwhiehthacmushnatﬂmwsontmuorpm

nissal, or dishonorsble discharge or bad conduct discharge has been executed; -

mmmmmotthwculmﬂte_mnmtrhlutmﬁd__ ‘.;_.“;i'

of newly discovered evidence; and if such motion is made the cmumn o

hear and determine it in accord with themhtmnnywplifu"ﬁ-'umhnum -

in the District Courts of the United States. ! h B,
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e he Provisions for additional members of the Judicial Council in
emergencies. These could be designated as members for the period of the

_-'mrgmyerforafind term.
The term of a regular member should be long, probably for life.
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OFFICE OF THE SECRETARY OF DE’.FENSE
WASHINGTON

13 October 1948

MEMOMANDUYM FOR; Professor Uduund M. Morgan, Jr.
Chairman, Commitiee on a Uniform Code of Hilitary Justice

Mm.ﬁomnw
Department of the Army Member

Honoratls W, John Kenney
Department of the Navy Member

fHonorable Bugene M. Zuckert '
Department of the Air Force Member

SUBJECT: Material supplemental to the agenda for the meetings of the
Committee on a Uniform Code of Military Justice, for October
1 and 15, 1948

1. Attached are working mimutes cowering the last two
meetings of the Committee.

2. Attached, as suggested by Mr., Zuckert at tho last

meeting, is statistical information relative to appellate review
by the Services as follows:

(a) Statistics indicating frequency of deparimental
(Navy) action modifying action br convening authority
(years 1941-1948 ine.)s

(b) Time elapsed for completion of court-martial cases;

(e) Reports of general court-martial cases in contin-
ental United States - May 19hk, Way 1945;

(d) Graph showing slapsed time in gemeral courtemertial
cases (Navy); and

(e) Summary of action taken in general court-martial
cases sincas 1938 (Army).

FELIX E, LARKIN



Committee on & Uniform Code of Military Justice

NHimutes of Heeting
14 October 1948 « Room JE-679 « 2130 p.m,

Eembors in AtUendance:
Frofessor Edmund M. Morgam, Jr., Chairman
Honorable W. Jolm Eemney, Under Secretary of the Navy
Honorable Kugene M, Zuckert, Assistant Seoretary of
the Alr Foroe

Lt

Mr. Felix B, Larkin, Executive Secretary
Member Absent:

Honorable Gordon Gray, Assistant Becretary of the Army
Others in Attendance:

Colonel Johm P, Dinsmore, Army Member, Working Group

Mr, James F. King, Special Assistant to Nr, Gray

Mr, Charles E, Mayer, Special Assistant to Mr., Ke nuey

Lt, Golonel Stewart S. Maxey, Air Foree Member, Working Group

lir, J. Joseph Whelan, Office of the Secretary of Defense

FEREFssFRR

Larkin corrected the impression which be rey Suve left with the



Mr, Larkin then proceeded to explain, with the aid of a
chart, the detailed oconsiderations invelved in Professor Morgan's plan.
After full discussion, the Conmittee tentatively adopted the plan with
modifications but subject te an expression of Mr, Gray's views and
a draft of the proposal,.

The major modifications of the Morgan plan comsist ofs

(a) the Judge Advocate Generel would be permitted to
administratively refer a cage back to the Board of Review
when in disagreement with its decision., This authority
would be no%ed in the commentary to the Code;

(b) the Judicial Coumeil would be composed of not
lese than three qualified civilians appointed hy the
Secretaries of the Departments to serve at the will otth
Seoretaries and paid a salary comparable to that of & judge
of the circuit court;

(¢) the Judicial Council would be restricted to a
legal review and without authority to weigh evidence,
Jjudge the credibility of witnesses, or determine controvere
sial questions of faotj

(d) such cases of sentences involving death oy general
officers would be referred by the Judicial Council to the
respective Secretariss for recommendations to the President
on the sentence;

(e) the Secretaries, throughout the plan, would have
residual clemency powers.

the course of the discussion, Mr. Zuckert suggested

During
that the Committee, in its report, recommend thet the Services keep
a reasonable amount of statistical information regarding courts-mertial,

Whereupon the Committss zdjourned at 5:00 p.m.



OFFICE OF THE SECRETARY OF DEFENSE
WASHINGTON

' Gotober 22, 1948

MEMOPANDUM FOR: TH:I COMMITTLE ON A UNIFONM CODE OF MILITARY JUSTICE

Professor idmund M. Morgan
Chairman -

Honorsble (ordon Gray
Uepartment of the Arsy Member

Homorzble W. John Kennuy
Department of the NHavy Member

Homorable Zugene M. Zuckert
Department of the Alr Force Member

BUBJFCT: Agonda for the meeting of the Commdttee on a Uniform Code of
¥ilitary Justice on THURSDAY, OCTOBSR 28, 1946, at 2130 pam.,
and mr’ m”.”&" at lﬁtm Galle, hmm,
of the Pentagon.

1. _Appellate Systems

. There will be & continuation of the discussion of Professor
Morgsn's propossd unifoerm appellate system. Tentative agreement
was reached at the last meeting of the Committse betweem Professor
dorgan, Mr. Kenney, and Mr. Zuckert, The views of ¥r. Gray, whe
was absent, will be considered. p-

In connsction with this subject, there is attached proposed

mpmamuamﬂmamumwmw
tively agreed wpon &t the last meeting.

2, Drafts of Certain Articles for the Uniform Code:

Drafts of Articles 16,21, 22, which incorporate the decisions
of the Committee, are submi:ted for discussion and approvals



3« New Businessi

—————————————————

n-nnnu-m.rmmn-twmumdn
Comparative Study, AV, 2, "Persons Subject to Military or Naval
Law," This has been considered ky the Working Group, which has
resched substantial agreement on the scope of such an Article with
the exception of three of its phases, These relate to: (1)
provision (34 U.5.C.A. B85S) which subjects members of the Naval
e to the laws of the Navy when wearing the uniformj (2) i
. Study, Au, 2, page 10) shich subjects
Naval Heser e personnel to the Articles for the Covernment of the
pssified material or charged |\

with violation of any of the rules relating t6 classified s erialj
3) the provision (34 U.S:C.A. §1201) and the proposed provision
(Comp. Study, A.W. 2, page 7) which make subject to the Articles
for the Govermment of the Nevy persons employed on naval projects
outside the continental limits of the United States and all
persons "within an area lsased by the United States which is withe
out the territorial jurisdiction thersof and which is under the

control of the Seerstary of the Navy.” It was pointed out that the
provisions relating to leased areas extlude those where adeguate
eivil court systems are availsble and that the purpose of these
provisions is to provide a system of justice for areas--in sarti-
cular, small islands--where none now existe,

24

The Army is opposed to exiending the application of the new
Articles in any of the three ways mentioned, It was pointed out
that all three raise the Constitutional gquestion of the extent to

which military law can be made to apply to civilians. It was
also pointed out that inclusion of such provisions in the new

Articles would not compel the Army to act contrary to the policies
which are bhe basis of its objections,

A=

Attachments - 9



Committee on a Uniform Code of Military Justice
Minutes of Meetings
28 October 1948 ~ Room 3E-689 = 2:30 p.ms
29 October 1948 - Room 3E-689 -10:00 a.me

Members in Attendance:

Professor Edmund M. Morgan, Jr., Chairman

Honorable Gordon Gray, Assistant Secretary of the Army

Honorable W. John Kenney, Under Secretary of the Navy

Honorable Eugene M. Zuckert, Assistant Secretary of the
Air Force

Mr., Felix E. Larkin, Executive Secretary

Others in Attendance:

Colonel John P, Dinsmore, Department of the Army

Mr. Robert Haydock, Office of the Secretary of Defense

Mr. Charles H, Mayer, Special Assistant to Mr. Kenney

Lt, Colonel Stewart S. Maxey, Department of the Air Force

Mr. Robert S, Pasley, Counsel, Office of Naval Research
(29 October meeting)

Mr. J. Joseph Whelan, Office of the Secretary of Defense

WHHEHHHHRE

Mr, Gray stated the opposition of the Department of the
Ammy to the Morgan Plan for appellate review which, in his absence,
was considered and tentatively agreed upon by the Committee at its
meetings of 1L and 15 October 1948, He expressed the opinion that
(a) under the National Security Act, the Services were to be adminis-
tered as separate departments incl the administration of the
discipline of its military personnel, (b) the creation of a Judicial
Council whose members are appointed by the three Service Secretaries
rather than by the Secretary of Defense would not result in an independent
court, and (e) the Judicial Council will result in a bottleneck in the
administration of military justice.

Mr, Gray felt that the principle of uniformity could be
gerved in a different way, consistent with his interpretation of
the Act, and recommended a plan as follows:

(1) He proposed that an individual, of a special
assistant status, be appointed in the Office of the
Secretary of Defense with cognizance, but without
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command authority, over matters pertaining to military

justice. This special assistant would in conjunction with

the Judge Advocate Generalsof the three Services constitute

and advisory council, The advisory councils functions

would include a periodic review of the activities of the

three departments in court-martial cases with a view to determining
inconsistencies of sentences, the effectiveness of appellate review,
the development of statistics, and with recommending

policies to bring about uniformity.

(2) The review by the Convening Authorities, the
Judge Advocate Generals, the Boards of Review, and the
Secretaries would be similar to the system presently
used by the Department of the Amye

(3) The composition of the Boards of Review would
vary from the present Army Boards in that they would
include three civilians and bhree officers, The civilian
members would be lawyers of a high caliber and appointéd
by the Secretaries without the usual Civil Service
restrictive limitations as to salary., It was suggested
that the possibility of asking the Attorney General or
the Supreme Court to assign circuit court judges for
rotation on the Boards of Review be explored. On these
Boards of Review, the majority vote would prevail; in
the event of a tie, the case would be presented by the
Judge Advocate General to the respective Secretary.

(4) Mr. Gray's proposal provides for retaining
the Secretaries of the Departments in the appellate
review system and allows final review by the President
in cases involving general officers or death sentences.
The ultimate review, in cases where the Judge Advocate
Generale disagree with the Boards of Review, would
rest with the Secretary of the Department or his civilian
desiznee.

Following a discussion of Mr. Gray's proposal, Professor
Morgan, Mr, Kenney and Mr, Zuckert indicated that they continued
to prefer the modified Morgan Plan. As previously indicated, Mr. Gray
dissenteds

In considering the language of Proposed Articles 54, 55,
56, 57, 58, and 59, governing the appellate review procedure, the
Committee made several changes which, in effect, resulted in modify-
ing the Morgan Plan, This language will be redrafted and distributed

to members of the Committees

The Committee then proceeded to discuss the drafts for
Proposed Articles 16, 21, and 22, upon which decisions had been
made earlier, and approved the Articles as written other than for minor



editorial changee. In connection with Article 22, the Committee revised
its prior decision by renaming the prosecutor the trial counsel.

The Conmittee next considered item 3 on the agenda which
concerned Article of War 2, "Persons Subject to Military or Naval
Law," Mr. Larkin explained that there was substantial agreement in
the Working Group over the scope of this Article, but that there was
a disagreement on partioular phases. The Committee discussed a
few of the provisions in this Article and will continue its discussion
at the next meeting. The Committee felt that the provision providing
for jurisdiction over cadets and flying cadets should also include
midshipmen., No decision was made on the matter of jurisdiction over
reserve personnel although the sentiment seemed to be that the Code
should provide jurisdiction over reserve officers when on active duty,
when wearing the uniform or while in training. However, care should
be exercised in drafting the language because of its possible application
to National Guardsmen. The Committee questioned, without deeiding,
the advisability of extending jurisdiction over raeserve officers be-
cause of their possession of classified material.

Mr. Larkin mentioned the applicability of the Code to the
Coast Guard in peacetime. Mr, Kemney indicated that he would discuss
thinntmrithllr.mmc fssistant Secrstary of the Treasury

Department.
The Committee will again meet on November 11 and 12, 1948,

Whereupon the Committee adjourned at 6:00 p.me on
28 October and 12:30 p.m. on 29 October.

FELIX E. LARKIN



STATENENT TO_THE COMMITTEE ON A UNIFORM CODE OF MILITARY JUSTICE

I should 1like to make the following statement for the records
of this committee, particularly in reference to the meeting of 28
October 1948, and I have undertaken to prepare it in manuscript
form for several reasons,

In the first place, I should like to have my thoughts recorded
in a 1little more orderly form than as reported when I spoke
extemporanecusly.

In the second place, in view of the fact that the other members
of the committee reached an agreement after full discussion on an
occasion wvhen I was detained by illness, I should like to present
my observatlions in this manner, rather than have them recorded as
a part of a subsequent, supplemental discussion,

llzh;pgsition is that regretfully but firmly I must cast a
dissen vote to the mmg;mant the other members of the
committee agreed upon, I will try to give you some ressonz to
which, of course, you are entitled, and then will make a further
statement about a possible alternative procedure which I am pre-
pared to recommend for such consideration as the committee may
care to give 1it,

In a consideration of the Horgen Plan for an appellate
systems, as amended, I think that we must first take a look at
the National Security Act of 1947 which provides that "the De-
partment of the Army, the Department of the Navy, and the De-

partment of the Air Force shall be sdministered g{g#aﬁ;_l
executive departments by their respective Secretaries” (under-
scoring .suppﬁeai .

Until such time as Congress may merge the Army, Navy end ,
Alr Force inte a single Department, I belleve that the Secretary
of the Army has and must have independent responsibility as to
all matters pertaining to the Army, including courts-martial, and
that this responsibility cannot be met without commensurate re-
view suthority as to all such matters, Otherwise he carnnot be
held responsible for results,

I favor a uniform militery code, but sincerely believe that
such a code can and should be administered independently by the
three respective Secretaries. 2

I strongly object to the plan proposed by Professor Morgan,
as modified by the cormittee, because it violates the foregoing

prineiple by depriving the Secretary of the Army of judieilal



authority, and lodges ultimate judicial authority in a tribunal
composed of menbers without military experience and without re-
sponsibility for results, This would constitute a radical change
in Army procedure which has operated satisfactorily for many years
when no necessity for such a change has been demonstrated,

I also object because the plan deprives the Army Judge
Advocate General, who 1s the Department's senlor and most experi-
enced legal officer, of judicial authority.

Under this plan the Judicial Council ereated must consider
all cases forwarded to it by the three Judge Advocates General
of the respective Departments, and it may consider, upon good
cause shown, any case arising in any o e three Departments
when so requested by the accused.

I am convinced that the diacharge of these duties will re-
quire more than one judicial couneil plus a very large organiza-
tion of assistants, substantially equal to the entire number of
officers and civilians now engaged on court-martial work in each
of the three Departments, If more than one judicial council is
required, which I consider inevitable, proper coordination of
their work, and ultimate disposition of cases in which the decisions
of two of the councils are in conflict, will call for the creation
of an additional super-council not yet proposed.

It is not to be supposed that a person convicted by a court-
martial will be content with an unfavorable deeision by less than
the highest authority., For this reason it may be anticipated,
especially since such an application will involve no expense,

that applications for review will be made in the overwhelming
majority of such cases,

Although the Judicial Council may refuse any such application,
it can do so intelligently and fairly only after a careful examina-
tion of the contentions presented, and this will require a very

large staff, as well as the time of one or more Council members,

I very much fear that there will develop a bottleneck in
this agency which may have very serious adverse consequences,

I should like also to point out that the amendment.to the
Morgan Plan suggested by Mr. Kenney, which would set up the Judicial
Counell not in the Office of the Secretary of Defense but as an
agency whose members would be appointed by the service Secretaries,
has some questionable aspects, I do not see the value of having
the appointments made by the three Secretaries for service at the
will of the three Secretaries other than as an effort to have some

ﬂ2-



sort of control exercised by the appointing authorities, That,
in my opinion, would be dengerous because of the implications of
lack of independence on the part of the members of the Judiecial
Council, Furthermore, it seems to me that it might invite
political pressures upon the three Secretaries,

I have just one other fear I should like to express about
this appellate system which the other members of the committee
have agreed to, -

One of the outstanding virtues of the Army court-martial
procedure is its freedom from the techniecalities which encumber
and often defeat justice in the civil courts, I greatly fear
that the creation of one or more judicial councils composed en-
tirely of civilians will result in a body of technlecal rules
and decisions upon technical grounds which will encumber the
*system from the trisl level up, If, from the beginning of a
court-martial case, everyone knew that a judicial council come
posed of eivilisn lawyers would ultimately review it on the
basis of questions of law, we are likely to develop a situation
simlilar to that which seems to me to obtaln in the eivil courts
in eriminal cases, I sincerely believe that our concern ought
to be with justice rather than legal nicetles,

The proposal also contemplates the creation of a group of
legal officers in each Department who will act as counsel on
appellate review, for the government at the instance of a Departe-
ment Judge Advocete General, and for the acsused in all cases be-
fore the Judieial Council and in certain cases before Boards of
Review, This will require & substantial number of additional
legal officers not otherwise required,

Now I take it that the Judicial Council seeks to serve two

purposes == uniformity of aprlication and civilian participation
in review of cases,

My alternative plan seeks teo accomplish these two objectives,
It puts eivilians in the review stream and, I think, as a part of

my proposal, the Advisery Council would accomplish the desired
tmiformit'y. 3

My plan is as follows:

I would make no change in the power presently exercised by
the convening authority (reviewing authority) under the Army systems

I would cfeata in the Office of each Department Judge Advocate

General one or more Boards of Review, composed of three senier
officers of the Judge Advocate General's Department (or two such



officers and one senior line officer) and three especially
qualified ecivilian lawyers, who would be well paid, All cases
involving a general officer, a death sentence, dismissal, dis-
honorable discharge, bad conduct discharge, or penitentiary con-
finement would automatically be re-reviewed by a Board of Review,
which would be authorized to determine the legality of the sen-
tence, to consider the facts and to welgh the evidence, including
the credibility of the witnesses, i

After consideration by the Board of Review, each such case
would be forwarded to the Judge Advocate General of the Depart-
ment concerned, ;

Except as noted below, the determination of the Board of
Review with regard to legality of the record of trial to support
the sentence, in whole or in part, or with regard to the illegality
of the conviection, 1f concurred in by the Judge Advoecate General,
would be final; and such determination would be communicated to
the reviewing authority for appropriate action,

If the Judge Advocate General should disagree with the Board
of Review, the case would be forwarded to the Secretary of the De-
partment concerned, an Under Secretary or Assistant Secretary
designated for that purpose, or a civilian assistant to the

Secretary so designated, and the decision of the Secretary or
his designee would be final,

Cases involving a general officer or a death sentence would
follow the same procedure through the Board of Review and the
Judge Advocate General, If the Board of Review, with the con-
currence of the Judge Advocate General, should find any such
case legally insufficient to support the sentence, such setion
would be final and the reviewing authority would be so notified,
If, on the other hand, the Board of Review should find the case
legally sufficient to support the senténce, the record would be
forwarded through the Judge Advocate General (who would then
act as Staff Judge Advocate to the Secretary) to the Seeretary
of the Department concerned, If the Seeretary of the Department
should disapprove such & sentence, his action would be final but,
if the Secretary should determine that the sentence should be
approved, the record would be forwarded to the President for cone
firmation of the sentence, or such other action as the President
may deem to be appropriate,

In order to coordinate the work of the three Departments in
court-martial matters, there would be created an Advisory Council
composed of the Judge Advocates General of the three Departments
and a representative of the Seeretary of Defense, This council

-‘-



would revlew court-martial procedures for adequacy and results,

recommend policies, improvements, and means of avoiding or correct-
ing any important differences which

may develop in the several
Departments, T~



orafy of 11/26/48 : Proposed irticle 57
' Fage 1

Unifors Code of Ellitary Justice

Art. 57. Review by the Judieis) Counell.

(a) Thers is hereby established in the Ratiomal Hilitary
fstablishmont a Judicisl Council. The Judicial Council shall be composed
of not less than three members. One-third of the mesbership shall be
aprointed by the Seerstary of the Aray, one-third by the Seeretary of the Havy,
and one-third by the Secretsry of the ilr Force. Hach mesber of the Juddelal
Couneil shall be appointed from eivilian 1ife and shall be & mesber of the
Bar adeitted to practice before the Supreme Uourt of the United States,
and each mesber shall receive compensation at the rate of §15,000 per year.

(b) The Judielal Council shall review the record in the following
typulfﬁut
' (1) All cases in which the sentence, as affirmed by the
Board of Review, affects & general officer or extends to death;

(2) All cases which the Judge Advocate General orders
forwarded to the Judlelal Council for review; and _

(3) 411 csses in which, upon petition of the accused and
on good cause shown, the Judicisl Couneil has granted a review.

{e) The accused shall have 30 daye from the time he is notified
of a decislen of the Moard of Neview to petition the Judicial Council for
a grant of review. The Judicisl Couneil shall sct upon such a petition within
1.’"",5‘,’“‘“‘“"-"“""‘- '

(d) In any case reviewed by it, the Judicial Counell shall sct
mlrﬂthmputkthoﬂnﬁ_npanﬂ%uappmdwthm
‘athority and as affirmed or set aside as incorrect in law by the Board of
Review. In a cuse which the Judge iAdvecate Ueneral orders forwarded to the
Judicial Couneil, such action need be taken only with respect to the issues



opaft of 11/26/4k8 Froposed irtieie 57
Tage 2
raised by him. In a case reviewed upon petition of the accused, such sction
need be taken only with respect to issues specified in the grant of reviéw,
The Judicial Council shall take sction enly with respect to matters of law.

(o) If the Judieisl Council sets aside the findings and sentence,
it may, except where the setting aside is based on lack of sufficient evidence
hmﬂthcm.lﬂuam. Otherwise it shall order that
the charges be dismissed.

(£) muumum-@.uu.mmm-wm
the Judge Advocate General to return the recerd te the Board of feview for
further review in sccordance with the decision of the Judieial Counell.
Otherwiss, unless there is to be further review by the Fresident, the Judge
sdvocate Teneral shall return the record to the Convening Authority for action
u-mnusntm. If the Judieial Council hes ordered a re—
hearing, but the Comvenlng ,uthority finde a rehearing lmpracticsble, he may
dismise the charges. :



OFFICE OF THE SECRETARY OF DEFENSE
WASHINGTON

November 6, 1948

Professor Edmund M. Morgan <~
Chairman

Honorable Gordon Gray
Department of the Army Member

Honorable W. John Kenney
Department of the Navy Member

Honorable Eugene M. Zuckert
Department of the Air Force Member

SUBJECT: Agenda for the meebing of the Committee on & Uniform Code of Military
Justice on THURSDAY, NOVEMBER 11, 1948, at 2:30 p.m., and FRIDAY,

NOVEMBER 12, 1948, at 10:00 a.m., in Room 3-E-689 of The Pentagon.

I, Unfinighed Business

A. There will be consideration of the revised draft of the proposed
text ‘of the Articles covering the appellate system,

B. There will be consideration of the revised draft of proposed
Article 22, concerning the appointment of the Trial Counsel and Defense Counsel.

Ce There will be a continuation of the discussion on Article of War 2,
governing jurisdiction over persons.
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II. New Business

There will be consideration of the proposed text of the follewing
Articles: y

Comparative Study Proposed
Nunber Subject Humber _
A8 Appointment of General Courts Martial 19
AW=9 (amended) Appointment of Special Courts Martial 20
AW=38 (amended) Rules _ 35
AW=11-17 Duties of Counsel 36
AW-18 Challenges 37
AT=19 Oaths 38
AW=20-46(c)(amended) Continuances 39
AV=-21 n'rosnhr Pleading, etc. 40
AT~22 (amended) 41
AW-23 m to Testify L2
AW=2), (amended) Self-incrimination 43
AW=30 Closed Sessions L6

There will alse be a consideration of the proposed text of a number
of punitive articles,

The proposed text of the above-mentioned Articles has not, in every
case, been mimeographed, The balance will be transmitted to the members of

the Conmittee prior to the meeting,

Committee on a Uniform Code of
¥ilitary Justice

Attachments
FEL:1s
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Comdtteec on a Uniform Code of Nili

¥inuteas of
il Hovember 1948 - Hoom
12 November 1948 « Room

5
]

L
28
1

Sk=-839
BE=-649

Hembers in Attendance:

Professor Edmumd M, Norgen, Jre, Chairman

Honorable Gordon Gray, Assistant Secretary of the Army

Honoruble W. John Kemney, Under Secrotury of the lavy

llonorable Pugene M. Zuckert, Assistant Secretary of the
Alr Porce

Edadade 1

Mr. Felix B, Larkis, Executive Secretary

Others in Attendance:

Colonel John P. Dinsmore, Department of the Army
Hr. Robert Haydoek, Office of the Secretary of Defense
Lt. Colonel Stewart 8. Maxey, Department of the Air Porce
Nr. Charles N, Mayor, Special Assistent to ¥r. Zenney
" P mn'ow. m. Office of Nawal Research
Nr. J. Josoph Whelan, Office of the Secretary of Defense

kr, Kenney reported that during a recent luncheon with

ley,

of the applicability of the Judicial Council to the Coast Guard
tize of peace was discussed. dg
Guard subseribed to the views of in
¥r. Larkin indicated that Commmnder E. J. Webb of the Coast Guard,
associate member of the Working Group, plenned to discuss with Profese
vioy provisiens 55 ® mis T SRR A

cns as sa ! to
Coast Guard in time of peace. o

Er. Larkin explained that he was employing the terminol-
ogy "Armed Forces™ rather then "Armed Services," which was adopted
by the Comsittee at its last meeting, becsuse of its use
National Security Aot of 1947 and its scoeptance by the Armed Services
Personnel Board. He also pointed out that Congress had used the

i
E
§
:
£
fF



term 'Armed Forces' in meany bills including The Armed Forees Leave
Act. The Committee did mot insist on its previous decision.

The Committee then prodeedsd o disouss and lw
several of the problems conteined ia the Arti mvl
jurisdiction over persons (Comparative Study A. W. 2)s

1. Imsofar ss jurisdiotion over these

the uniform is con cerned, the Committee, because of
the National Guard complexity, decided to limit the
provigion to reserves "whem acting under orders for
specific types of traising." The thought here was
that the Serviges, by the incorporatioa of such

langusge, would then be ia a position toc bhandle the
probleon administratively by the fssuance of orders.

2. The Commi ttee decided against including in
the Code a provision wnferring couwrt-martial juris-
diction over reserves Mmunwpmin
of classified materiul.

. Becsuse of Kr. Kensey's desire to explore
the matter further, the Cormittee deferred decisiom

the Foroes

the coutinental limits of the Usited States. This
conoept is ascopled by all the
Savy wishes %o decline jurisdiction over areas with-
out the continental limits of the United States, such
as the Canal Zome, the Virginm lslands, ete., where
eivilian courts are established.,

4 The Commitbee approved the provisiom allowing
for jurisdictiom over persons discharged from the
Armed Forces where they are subsequently charged with
having fraudulently obtalmed their discharge. low=
ever, it asserted that sueh & provision sghould be
reatristed to the frawmdulent discharge itself and to
acts comaitted prior to the discharge. Uffenses com=
mitted subsequent to the discharge would not be imcluded,

Thereafter, the Committee discussed and apruu_ﬂ. some
with modifications, the following proposed Articles. Its decisions
will be reflected ia revised drafts which will be distributed to
all senbers.

Art. 19 - Appointuent of General Courts-dartial

Art. 20 - Appointaeat of S ecial Courtslisrtial

Art. 22 - Appeintment of Prosecutors and Defense Counsel
Art. 35 = President May Preseribe Rules

Art. 36 - Dutes o Trial Counsel and Defenge Counsel
Art. 37 = C hallenges
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The
be & consolidation of many of the Articles

will b
and a ml revision to delete obsolete phraseology.

cles, and the
to end

sequent

i

the Committes adjourned at 5115 p.m.,

The Committee agreed to meet om Friday, 26 November 1948,
t16p.m. , 12 Hovember,

for an all-day session.
Vihe

11 November, and

FELIX E. LARKIN
Executive Secretary



OFFICE OF THE SECRETARY OF DEFENSE
WASHINGTON
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MEMORANDUM FOR:

Professor Edmund M. Morgan « — 4 <77

Chairman

Honorable Gordon Gray
Department of the Army Member

Honorable ¥, John Kenney
Department of the Navy Member

Honorable Eugene M. Zuckert
Department of the Air Force Member

SUBJEGT: Agenda for the meeting of the CommiGtee on a Uniform Code of Military

Justice on Friday, November 26, 1948, at 10:00 a.m., in Room 3-E~689
of The Pentagon.

There will be consideration of the proposed text of the following

Articles:
Proposed
Comparative Study Article
—lumber Subje umber_
one Reciprocal Jurisdiction 23
AW=12 {nnmkd; General Courts Martial Jurisdiction 2k
AW-13 (amended Special Courts Martial Jurisdiction 25
__~AW=15 Jurisdietion of Other Tribunals 27
_1W=39 (amended) Statute of Limitations
AW-11 & 17 Duties of the Trial Judge Advocate, etc. 36
AW=19 Oaths ' 38
=23 Refusal to Testify, ete. A2 |
AW=25 & 26 Depositions by ft
AN=-27 Records of Courts of Inquiry 45
AW=31 {um; Voting and Rulings &7
A%=-43 (amended Number of Votes Required L8
AW=29 Court to Announce Action 49
AW=32 Contempts 50
Avi=-88 Unlawfully Influenecing Court 52
NTOTRIPTE!

1S | hib 1 El
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The following Articles are still being considered by the Werking

Group, but it is expected that they will be available for consideration by
the Committee:

Proposed

Comparative Study Article
N S—

Subject Hunber '
Al=2 Persons Subject to Code S GD..--
Al Who May Serve 17— 9
AW=21 Pleas of the Accused '
iW=2l (amended) Campulsory Self-incrimination gq

mmmummummdmamw
text of the Articles covering the appellate system.

e e s )

FELIX E. LARKIN
Chairman

Working Croup
Committee on a Uniform Code of
Military Justice

Attachments
FEL:ls

HESTRIGTED



RESTRICTED

COMMITTEE ON A UNIFORM CODE OF MILITARY JUSTICE
MINUTES OF MEETING
26 NOVEMBER 1948 - ROOM 3E-689 - 10:00 A.M.

Members in Attendance:

Professor Bdmund M. Morgan, Jr., Chairman
Honorable Gordon Gray, Assistant Secretary of the Army
Honorable W, John Kenney, Under Secrestary of the Navy

Honorable Bugene M. Zuckert, Assistant Secretary of the
Air Force

Mre. Felix E, Larkin, Executive Secretary

e e

Others in Attendance:

Colonel John P, Dinsmore, Department of the Army

Mr. Robert Haydock, Office of the Secretary of Defense
Colonel Stewart S. Maxey, Department of the Air Force
Mr. Charles H. Mayer, Special Assistant to Mr. Kenney
¥r. Robert S. Pasley, Counsel, Office of Naval Research
Commander Halmar J. Webb, U.S. Coast Guard

Mr. Je Joseph Whelan, Office of the Secretary of Defense

FHEEREEHEE

Mr. Gray submitted a statement for inclusion in the records

of the Committee which explains his oppostion to the Committee's
plan for appellate review and proposes an alternative one accept-
able to the Department of the Army. Mr. Gray's statement will
be reproduced for distribution to the members of the Committees

Mr. Larkin advised the Committee that the Department of
the Army had requested the Office of the Secretary of Deferse
to give clearance on the new Army Manual for Courts=iartial,
He thought it advisable to call this matter to the attention
of the Committee because of the lack of complete applicability
of the Manual to the Department of the Air Force. He

explained that if Public Law 759 and the Mamual are to be put
into effect on February 1, 1949, as is presently required,
considerations of time make it imperative that the Manual



be submitted to the Govermnment Printing Office immediately so
as to have printed copies available throughout the world in
advance of February l, Discussion on this matter ensued and
Mr. Zuckert was most emphatic in stating that the Department
of the Air Force is of the opinion that Public Law 759 is

not completely applicable to the Air Force and it should be
understood that the release of the Manual in no sense implies
that his Department approves the organizational features which
it visualizes, i.e., Corpse

Thereafter the Committee discussed and approved, some with
modifications, the following proposed articles. The detailed
changes are recorded in the formal minutes of the Committee and
its decisions will be reflected in revised drafts which will be

distributed to all members.

Art. 2 11/23/L48 Persons Subject to the Code

Art, 23 11/19/48  Reciprocal Jurisdiction

Art, 24  11/20/h8  General Courts=Martial Jurisdiction

Art, 25  11/19/48  Special Courts-Martial Jurisdiction

Art, 27 11/20/L8 Jurisdiction of Other Tribunals

Arte 28  11/20/L8  Statute of Limitations

Arte 36 11/17/L8  Duties of Trial Judge Adwocate, Etce

Arte 38  11/17/48  Oaths

Art. 4O 11/23/18 Pleas of the Accused

Art, 42 11/19/48  Refusal to Appear or Testify

Arte 43  11/24/48  SELf Incrimination (Deferred)

Arte 4  11/20/48  Depositions

Arte 45  11/20/48  Records of Courts of Inquiry

Arte U7 11/17/48  Voting and Euling

Art. U8 11/17/148 Number of Votes Required

Art. b9  11/20/L8  Court to Announce Act.:éon (Considered with
Art, 3

Art. 50 11/19/48 Contempts )

Art. 52 11/20/48  Unlawfully Influencing Court

In its discussion of Proposed Article 47 Voting and Ruling,

the Committee agreed that it should be the duty of the 12w member

to charge in open court on (1) presumption of innocence, reason~
able doubt, and burden of proof, and (2) that the charge should
specify the elements of the crime, In respect to (2), Professor
Morgan and Mr. Kenney were of the opinion that the law member
should not retire with the Court while Mre Gray and Mr. Zuckert
were of the opinion that he should do so for purposes of voting
onlye.

RESTRICTED
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The Committee agreed to schedule its remaining meetings
as followss

Thursday, December 9 at 2:30 p.m., and Friday, December 10
at 10:00 a.m.

Thursday, December 16 and Friday, December 17

Tuesday, December 21 and Wednesday, December 22

Tuesday, December 28 and Wednesday, December 29

Whereupon the Committee adjourned at 6:00 p.me

FELIX E. LARKIN
Executive Secretary



NOILOV
Y3HLO ¥O
ONIYV3IH3Y

advno 1svod

ovie ALHOHLNY |

SY3IMOd AON3IW3ITD 40 32404 ¥V
ONIAVH ALIMOHLNY 01150 avo3l 9N LNIOddY AAVN
; = AWYY

310N

"(LNJWHSINNd YONIW ANV AL1IN9 40 ¥31d)S3SVO ¥3IHLIO 1V 'III

NOILOVY 31VIi"HdOdddvV dYW3HLO0O HO ONIYv3IH3Y

aydvno 1svod

719NN0D Vs$T93IN. MIIATY SW3IZA VI T~ 29404 ¥IV
aviolane AAVN
AWYY

1¥VHO0ILY3 D) 40 TVIN3Q
¥0 v3ddV JoL 3¥NIIVL

| qvNId ] ADVILNILIN3d NI LN3WNOSIddWI ¥0 393VHISIA
13AQVYD ¥O ¥3J1440 40 IVSSIWSIA 40 IONILNIS ¥O ‘ALIND LON 40 vad ‘IT

NOILOV 31VIiddOodddV Y3IHIO0 YO ONIYdVIH3IY

AYVYSS323N
advnds Lsvod

fE i e 1d34 SW33d OVT

= 119NN0D 30404 dIV
;...H.Z,wﬁ_.mmﬁ&.. 40 avo3an Tviaianr AAVN
sl TR A.23S o

3ON3LN3S 4O

NOLL02343 "d3D1440 IVH3INI9 HO HLVIA ONIATOANI SIONILN3S ‘T
M3IIATY TTVILIVW-1dN0D "TVH3IN3O




i |

OFFICE OF THE SECRETARY OF DEFENSE
WASHINGTON

H,ﬂﬂ}:’hﬂf’???l‘

I B 2 December 4, 1948
l'n._..‘JL;._;--_-JHH-" bs

Professor Edmund M. Morgan «~ —
Chairman

Honorable Gordon Gray
Department of the Army Member

Honorable W. John Kenney
Department of the Navy Member

Honorable Eugene M. Zuckert
Department of the Air Force liember

SUBJECT: Agenda for the meeting of the Commitbtee on & Uniform Code of Military
Justice on THURSDAY, DECHMEER 9, 1948, at 2:30 pui., and FRIDAY,

TECE 10T

D

i SR - =AY

1 ]

This Article is concerned with jurisdiction over certain personnel,
and has been split-off from Article 2, which is the general Article on
this subject. In general, Article 2(a) provides continuing jurisdiction
over certain persomnel, as distinguished from initial jurisdiction., It
is believed that no discussion of this Article is necessary, unless members
of the Committee have questions,

2._irticle 17:

The substance of this Article has been discussed and approved by the
Conmittee, and the revised draft is submitted for editerial comment.
thum;mmumw,uummtmmm

necessary.
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out the course of the trial. Except for editorial comment, it is

a les 602

The above Articles cover Professor Morgan's plan for the appel=-
late system, as modified by the majority of the Coomittee. In this
 connection, the appellate system proposed by Mr. Gray is attached,
- It is not believed that extensive discussion of the above subject is
NOCesSSary.

b icle 53:

Airticle 53 provides for the manner of keeping records of the
triel and the disposition of the records.  Consideration of the ques-
tion of disposition of records is connected with the question of the

| review of special courts martial., As provided by another section,
all special courts martial are subject to review by the Board of
Review if a Bad Conduct Discharge is imposed. In specisl courts

{\ martial cases, in which there is no Bad Conduct Discharge, the current

hfulf*'-’- 7| practice of the Army and Navy differs. Under the Army system, the
‘-. 7 7| review is held by the authority having court martial juwrisdiction and
A L the record is kept in that command. The present Navy system provides
P ¢ for a review by the Examination Panel of the Judge Advocate General,
\ and, as a result, involves the sending of the record to his office.

conflict.
2. Articles 61, 62 and 633
{a) srticle 61:

The outstanding quastion in Article 61 which remains for considera-
tion is the extent to which the use of irens should be permitted for
purposes of safe custody or safe keepings

) i
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Article 62 is concerned with limits of punishment, and
is agreed to by the Working Group.
{e) Article 63s

by court martiasl sentence, This is a provision supported by the
Army and found in the amended Articles of War. The Navy objects,
and would give the authority to reduce an officer to the ranks to
the Secretaries of the Departments only. This matter is in dispute.

6o _Article 43s

This Article covers the subject of campulsory zmmm, m.,
and will probably require discussion by the Committee.

io miﬂ. H'

This Article is concerned with depositions, and a re~draft to incor-
porate Professor Morgan's suggestions will be submitted.

mms;umummmmumaoﬂtmx

In connection with the maﬁhh,mmu-dmimof
/ ,accused at Navy Mast and Army Company punishment is astill in dispute in

/il [ fetie Working Greu m the present Navy system, the accused m%__

¢/ \pption to refuse pun nt._at Mast, although he has such optien in il
———"—Tlkray system:7 Im th higher court, the accused has an option to— | . /
LapAl— : Both Services desire to retain = /

i own. mtn. In connection with m.- subject, Comparative atudy ot 4

llolhm.dhorud

§. Bar issocistions' Froposals:

There will be a discussion of the proposals of the Bar Associations.
In this connection, Article 19 is particularly pertinent.

10, AW=70:

ThocubJMmtmotthhnrtid.mm charges and specifications |
and investigation. This matter is now before the Working Group, and, if
adaohimhmhdinun. bcauhlttdtothoc-itm. It 18 |
anticipated that the views of the Services will not be resolved, and it is |
recommended that the Committee read Comparative Study AW=70.
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L, AW-69:

This Article covers the subject of arrest and confinement and is
mmwmhythomuum In this connection, AW=42
should be read.

Il o,

. FELIX E, LARKIN

Executive Secretary
Committee on a Uniform Code of

Mlitary Justice

Attachments
FEL:tls
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RESTRICTED

COMMITTEE ON A UNIFORM CODE OF MILITARY JUSTICE
MINUTES OF MEETINGS
9 DECEMBER 1948 - ROOM 3E-689 - 2:30 P.M.
10 DECEMBER 1948 - ROOM 3E~689 - 10:00 A.M.

Members in Attendances:

Professor Edmund M. Morgan, Jr., Chaimman
Honorable Gordon Gray, Assistant Secretary of the Army
Honorable W, John Kenney, Under Secretary of the Navy

Mr. Felix E, Larkin, Executive Secretary

Member Absent:

Honorable Bugene M. Zuckert, Assistant Secretary of
the Air Force
Mr. Brackley Shaw, General Counsel, Depart-
ment of the Air Force, represented Mr,
Zuckert at the meetings.

e

Others in Attendance:

Colonel John P. Dinsmore, Department of the Army

Mr, Robert Haydock, Office of the Secretary of Defense

Colonel Stewart S. Maxey, Department of the Air Force

Mr. Charles He Mayer, Special Assistant to Mr. Kenney

Mr. Robert S, Pasley, Counsel, Office of Naval Research

Commander Halmar J. Webb, U.S. Coast Guard (Dec. 10 meeting)

Mr. Jo Joseph Whelan, Office of the Secretary of Defense

Captain Edwin E. Woods, Assistant Judge Advocate, Department
of the Navwy

FEEEEEEEEEHG

The Committee considered and approved, some with
modifications, the text of the following proposed Articles,
The detailed changes are recorded in the formal mimutes of the
Committee and, where necessary, in revised drafts which will
be distributed to all members.

RESTRICTED
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ARTICLE

2A

17

Lo
43

53

54
55

57

58

59

61
62
63

AW, 104 (Plus Art. 15)

DATE
11/23/48
12/6/L48
12/7/k8
12/7/u8
12/8/1,8
11/29/48

12/2/48

12/6/48
11/30/L48

11/26/4,8

11/26/48

11/26/48

11/26/48

11/26/48

11/26/48

12/9/48

11/20/48
11/22/48

RESTRICTED

SUBJECT
Jurisdiction To Try Certain Persomnel
Apprehension
Types of Restraint
Who May Order Persons Into Restraint
Restraint of Persons Charged With Offenses
xﬁpraved

(Within Mr. Kenney's
dissent on enlisted persons)

Who May Serve On Courts=Martial

Pleas of the Accused
Compulsory Self-Incrimination, Etc.
Depositions

Record of Trial Discussed

without language
Error of Law, Lesser Included Offenses

Review of General Court-Martial Cases

Review by Board of Review Split Vote
Review by the Judicial Council Approved
(Within Mr. Gray's
dissent)
Review in the Office of the Judge Advocate Approved
General (Within Mr. Gray's
dissent)
Appellate Counsel Approved
(Within Mr. Gray's
dissent)
Execution of Sentence, Etc. Approved
(Within Mr. Gray's
dissent)
Cruel and Unusual Punishments Prohibited
Maximum Limits (Punishments)
Reduction of Officers Discussed

without language

Commanding Officer's Nonjudicial Punishments Split Vote

RESTRICTED  _,
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The text of proposed Article 56, above, relates to review
by the Boards of Review and, among other things, specifies that the
Boards shall be composed of officers or civilians. The action of
the Committee on the composition of such Boards resulted in a split
vote with Professor Morgan and Mr, Kenney authorizing the inclusion
of civilians and with Mr., Gray and Mr, Shaw favoring officers only,

Proposed Article 57, above, concerns review by the Judicial
Council and, among other things, restricts the membership of the
Council to civilians, At the Thursday meeting, Mr., Kenney proposed
that the inclusion of senior regular and retired officers on the
Council be permitted but withdrew this suggestion at the Friday meet~
ings The membership of the Judicial Council will continue to be
restricted tocivilians,

In connection with Article 62 Maximum Limits (Punishments),
Professor Morgan indicated the desirability of incorporating in the
Code an article on conspiracy and attempts to commit an offense.

In its consideration of AJW. 104, the Committee discussed
at length the lack of consistency in the exercise of options in the
Army and Navy, Presently, enlisted personnel in the Navy cannot
refuse Mast punishment while personnel in the Army can exercise an
option to refuse Company punishment. Further, the accused has the
option to refuse a Summary (Deck) court in the Navy, whereas only
non-commissioned officers have such an option in the Army. The action
of the Committee on these two points resulted in a split vote with
Professor Morgan and Mr. Kenney voting for no option to refuse Mast
punishment and for an option for all persons to refuse the Summary
(Deck) court, while Mr. Gray and Mr. Shaw voted to allow an option

at Company punishment and no extension of the option at the Summary
courte

The Committee considered the recommendations of the special
comnittees of the American Bar Association, New York County Lawyers
Association, The Association of the Bar of the City of New York and
War Veterans Bar Association, and it was agreed that most of their
suggestions have been incorporated in the proposed Code, The Com=
mittee was of the opinion that their suggestion relative to the
selection of a court from a panel designated by higher anthority
merits further consideration,

The Committee will again meet on Thursday, 16 December 1948
at 2:00 pems, and Friday, 17 December 1948, at 10:00 a.m,

Whereupon the Committee adjourned at 5:25 p.m. on 9 December
1948, and at 12:30 p.me on 10 December 1948,

FELIX E. LARKIN
DECTRISATEN Executive Secretary




RESTRICTED

COMMITTEE ON A UNIFORM CODE OF MILITARY JUSTICE
MINUTES OF MEETINGS
16 DECEMBER 1948 =~ ROOM 38-689 - 2:30 P.M.
17 DECEMBER 1948 = ROOM 3E-689 - 10:00 A.M.

Members in Attendance:

Professor Edmund M. Morgan, Jr., Chairman

Honorable Gordon Gray, Assistant Secretary of the Army

Honorable W, John Kenney, Under Secretary of the Navy
(Dec. 16 meeting)

Honorable Eugene M. Zuckert, Assistant Secretary of the
Air Force (Dec. 16 meeting)

——

Mre Felix B, Larkin, Executive Secretary

Others in Attendance:

Colonel John P. Dinsmore, Department of the Army

Mr. Robert Haydock, Office of the Secretary of Defense

Colonel Stewart S. Maxey, Department of the Air Force

Mr. Charles He Mayer, Special Assistant to Mr. Kenney

Mr. Robert S. Paley, Counsel, Office of Naval Research

Mr. Je Joseph Whelan, Office of the Secretary of Defense

Captain Edwin E. Woods, Assistant Judge Advocate, Department
of the Navy

HHEEREEEERE0HE

The Committee considered and approved, some with amendments
and editorial changes, the text of the following proposed Articles,

The detailed changes are recorded in the formal minutes of the
Committee and, where necessary, in revised drafts which will be

distributed to all members.




ARTICLE

12
13
15
18

28
30
31
32
33
3k
51
53

60b
60ec

DATE
12/13/148
12/16/48
12/9/u8
12/10/48
12/7/48
12/6/48

12/13/48
12/13/48
12/13/48
12/13/L8
12/13/L8
12/13/48
12/7/48

12/13/48
12/12/48
12/12/18
12/13/L8

SUBJECT
Assigmment of Judge Advocates, etc.
Territorial Applicability
Confinement with Enemy Prisoners, etcs
Punishment Prohibited Before Trial
Disciplinary Powers of Commanding Officer
Law Member of General Courts-Martial
(Within previously recorded split
vote on law member)
Statute of Limitations
Preliminary Charges
Investigation
Forwarding of Charges
Advice of Staff Judge Advocate, etce.
Service of Charges
Lesser Included Offenses
Records of Trial
Petition for a New Trial
Clemency

Vacation of Suspended Sentences

In connection with Article 31, the Committee added new

paragraphs (c) and (d) to read as follows:

"(c) In the event that an investigation of the

subject matter of the offense charged has been con-
ducted in the normal course of administration, if
agreeable to the accused the requirements of this
article shall be deemed satisfied if the accused
was present at such investigation and afforded the
opportunities for representation, cross-examination
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and presentation prescribed in sub-paragraph (b) of
this Articles

#(d) The requirements of this Article shall be
binding on all persons administering this Code, but

failure to follow them in any case shall not con=-
stitute jurisdictional error.®

The effect of paragraph (c) is to recognize investigations
by Courts of Inquiry, Boards of Investigation, etc., Paragraph
(d) clarifies the fact that failure to properly follow the
investigative process does not cause jurisdictional error,

Drafts of proposed Articles 121 through 127 were distributed
to the members for their subsequent consideration. The text

of these Articles, other than 124 and 127, will not be considered
by the Committee unless requestesd to do so by one of its members

or by the Working Groupe

Mr. Larkin explained the different concepts of Courts of
Inquiry and Boards of Investigation in the Departments of the
Army, the Navy and the Air Force, and requested the advice of
the Committee on how they should be treated in the Code. The
Committee established the principle that such an article should
be drawn for the Code in a manner so as to incorporate and
preserve the existing uses, though different, of such courts

and boards,

Mr. Larkin next indicated that the Committee is scheduled
to consider a draft of the Punitive Articles at its next meetinges
He pointed out that the present draft attempts to present a

modernized version of the Articles and incorporates the results
of the work of a Subcommittee of the Working Group, extensive
study by the Research Group and Professor Morgan's thoughts,.

Whereupon the Committee adjourned at 5:00 p.m. on
16 December and at 11:45 a.m. on 17 December.

FELIX E. LARKIN
Executive Secretary



RESTRICTED

COMMITTEE ON A UNIFORM CODE OF MILITARY JUSTICE
MINUTES OF MEETING _
21 DRCEMBER 1948 = ROON 3E-609 = 2:00 P.M.

Members in Attendance:

Professor Edmund M. Morgan, Jr., Chairman

Honorable Qordon Gray, Assistant Secretary of the Army

Honorable W. John Kenrey, Under Secrectary of the lavy

Honorable Bugene M. Zuckert, Assistant Secretary of the
Air Force :

. Felix B, Larkin, BExscutive Secretary

Others in Attendance:

Colonel Jehn P, Din&non, Department of the Army

¥Mr. Robert Haydock, O0ffice of the Secorstary of Defense
Coleonel Stewart &, Maxey, Department of the Jir Torce
Mr. Charles He. Mayer, Specis) Assistaut te Mr. Kensey
Mr. Rebert S, Pasley, Counsel, Office of Naval Research
Nre J. Joseph Whelan, Office of the Secretary of Defense
Captain Edwin L. Woods, Assistant Judge Advocate, ‘

Department of the Navy

HEHEHHHHHHEEE

The Committce considered and appreved, some with amend-
ments and editorial changes, the text of those of the Punitive
Articles prepared to date (Articles 65 through 92)¢ The detailed
changes are recorded in the formal minutes of the Committee and,
where necessary, in revised drafts which will be distributed to
all m]‘a. f
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The more important decisions made by the Committee and
applicable to the Punitive Articles are as folleows:

1. Agreed to incorporate in the Cede a definition
of "attempts" patterned after the definition contained
in the Penal Law of the State of New York.

2+ Prescribed the follewing punishments:

a. Desertion and attempts to desert in time
of war - deathj;

be Mutiny and attempts at mtiny in time of
war and in time of peace - death;

cs Sedition in time of war and in time of
peace - deathj

d. Misconduct before the enemy - deathj

€. Subordinate compelling surrender and

attempts to compel surrender in time of war =
death; and

fe Aiding the enemy and attempts te aid the
enemy in time of war - desath,

In this comnection, the Com~ittee azre~d to amend
Article 69 Solicitation to embody the idea that, in cases
of desertion and attempis to desert, if the solicitation
results in some overt act by the solicitee or results in
desertion by the solicitee, punishment should be by death
in time of war,

3+ Deferred decision, at Mr. Gray's request, on
Article 75 Disrespect Towards Superior,

be On recommendation of the Department of the Navy
agreed to_add a provisionwelative to the performance of
duty in a culpably inefficient manner to propesed Article 78,
The Committee also deleted from this Article paragraph (2)
reading "fails to obey any other erder which it is his duty
to obey."

5« Adopted suggested language by the Navy Department
for Article 85 Misconduct Before the Bnemy. The Committee
also suggested that this Article be broadened to include
two additional war offenses which the Department of the Navy
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wishes included, i.e., failing to seek encounter and
failing to afferd relief in battle.

6. Deferred Mnuratim of Article 89,

The Committee will again meet on Tuesday, 28 December 1948
at 2:00 p.w. and on Wednesday, 29 December 1948 at 10:00 a.m.

Whereupon 'the Committee adjourned at 5:30 p.m.

FELIX B, LARKIN
RExecutive Secratary
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COMMITTER ON A UNIFORM CODE OF MILITARY JUSTICE
MINUTES OF MRETINGS
28 DECEMPEER 1948 - ROOM 38-609 -~ 2:00 P.NM.
29 DECEMBER 1948 - ROOM 38~609 = 10300 A.NM.

Members in Attendances;

Professor Bdmund M, Mergan, Jr., Chairman

Honorable Gordon Gray, Assistant Secretary of the Army
(Decs 28 meeting)

Honorable W. John Kenney, Under Secretary of the Navy

Honorable Rugene.lf, Zuckert, Assistant Secretary of the
Alr Forece

¥r. Felix E, Larkin, Executive Secretary

Others in Attendance:

Colenel John P, Dinsmore, Department of the Army

lir, Robert Haydock, Office of the Seeretary of Defense

Colonel Stewart S, Maxey, Department of the Air Foree

Nr. Charles He Mayer, Special Assistant to Mr. Kenney

§r. Robert S, Pasley, Counsel, Office of Naval Research
(Dece 20 meeting)

Nre Je Joseph Whelan, Office of the Secretary of Defense

Captain Bdwin E, Woods, Assistant Judge Advocate,
Department of the Havy

SR

The Committee considered and spproved, some with & end=
ments and editorial changes, the following Articles. The particulsr
m:mnmhthbmlmmdthmthm, where
necessary, will be reflected in revised draftsg



AEIR
108

E

26

"

558
550

558

§3 Eegpsgy

Punitive Articles (12/23/48) 93, 9k, 95, 96, 97, 98, 99, 101, 105, 106

‘DATE
12/15/48
12/21/h8
12/23/u8
12/23/48

12/23/u8
12/23/48
2 /23/48

12/23/48

12/23/48
12/23/48
12/23/48

12/22/48
12/20/k8
12/23/48
12/16/48
12/9/u8

12/1/48
12/17/48

RESTRICTED -

Reports and Receiving .r' Prisoners
Places of Confinement
Pelivery of Offenders to Civil Authorities

Jurisdiction of Courts-Martial -- Susmsry
Courte-iartial

r-m:-m

Who Uay Aot As Convening Authority
Action on General Court-iartial Records
Revision

Rehearings

Approval By the Comvening Authority

Muuummrmwu-
m;nmw

Branch Offices

.lutouuu

Finality of Court-Martial Judgments
Hard Labor Ineludad in Confinement
Dismissal of Officers, Gte,
Redress of Injuries to Property -
Courts of Inquiry

RES i z‘:.ﬁ:-
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In addition to the above, the Comrittee discuessed

uummm%mmmmmmtﬁmuamm
from the Code, Commi obssrved that the objective here could

be accomplished by reverting to and revising Article 13 Punishment
Prohibited Before Trial (12/10/k8).

In its discussion of Article 26 the Committee considered
the prineiple of Article 63A Authorized Punishment aud decided that
it should be deleted, The Committee reasonsd Chat since a general
court-partial was a court of unlimited jurisdiction there was no

neceseity for spelling out the punishwents which it may adjuige.
Punishments by summary and special courts-martial will be provided

for in Articles 25 and 26 by cleaking sueh courts with authority to
adjuige any punishment which @ general may adjudge but with enumera-
ted exceptions, Articles 25 and 26 ware amended to include pro-
visions relative to hard labor without confinement,

The Committee was of the opinion that there is no neces-
sity for providing for punishments authorized by the customs of the
Services and that such language should be deleted from Articles 24
and 25. )

Considerable discussion centered around the provision
in Article 60D Restoration relative to the dismissal of an officer
whose dismissal Ts set aside on subsequent review, Despite the
personnel legisktion which might be affectod, it was decided that in
such instances the officer could be re-appointad by the President in
such grade and precedsnce ss he finds asppropriate to correct the
injustices This same prineiple will be embodied in & revision of
Artiele 12} Dismissal of Officers, Etce

The Committee approved the text of Artiele 97 Drunk On
Duty but explored the' implications of the word "drunk." ~ Tt deeided
thst there should be comments to the Code, similar to those con-
wmmwmmmnm“Lumunumtum
tion may result from Marijusnas and the like,

It was decided to define the civil crimes and, if possible,
to base such definitions on the Pemal Law of the State of New Yorke

On behalf of Mr. Gray, and in his absence, Mr. Larkin
reported that Mr. Gray wae of the opinion that the substance of

Article of War 62, relative to the use % officers of disrespecte
ful and contemptuous language about nt, members of
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Congress, ete., should be included in the Gode with such punishe
ment as a court-martial directs, He also indicated that Nr. Gray
was of the opinion that Article 75 I t ' should
cover instances of superior officers : e Ihe
Comnitice assented,

The Committee will sgain meet on Thursday, 13 January 1949
at 2300 peme and Friday, 14 January 1949 st 10:00 a.m.

VWhereupon the Committee adjourned at 5:00 p.m. on
28 December and at 11¢4S a.ms on 29 December,

POLIX %o LARKIN 7
Executive Secretary
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OFFICE OF THE SECRETARY OF DEFENSE
WASHINGTON

""‘-I-"?\"'I""""-”“‘_"T'Ti
MEMORANDUM FOR:

Professor Edmund M, Morgan -~ -
Chairman

Honorable Gordon Gray
Department of the Army Member

Honorable W, John Kenney
Department of the Navy Member

Honorable Eugene M, Zuckert
Department of the Air Force Member

SUBJECTs Agenda for the meeting of the Committee on a Uniform Code of Wilitary
Justice on THURSDAY, JANUARY 13, 1949, at 2100 pem,, and FRIDAY,

_“‘ i =m0y 0] ‘ensapc

Attached is the semi-final run of the text of the Uniform Code of
Military Justice, which will constitute the agenda of the Committee.

Twenty coples of this draft have been supplied to each of the
Departments to enable them %o reflect final comments and suggestions,

This draft contains the latest revision of language and, except
for certain definitions of civil crimes, has been considered several times
by the Committee, In connection with the definitions of civil crimes not
heretofore presented to the Committee, all but two or three have been a
by the Working Group. They will be considered before the Committee meeting.

Inasmuch es a large number of the Articles have been heretofore
approved and no further chenges have been made in them, it will probably not
be necessary for the Committee to go over the whole Code, Article by Article,
It is contemplated that each member will bring to the attention of the Com=
mittee any Article on vhich he has comment,
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A certain number of purely typogrephical errors have crept into
the present redraft, and the Research Group and Working Group are reviewing
the Code for the purpose of eliminating them. It would be apprecisted if
errors of this type sre brought to my attention,

FELIX E. LARKIN

Executive Secretary

Committee on 2 Uniform Code of
Military Justice
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lir, Gordon Gray, LE 508

¥r, W. John Kenney, LE 68l

lir, Eugene M. Zuckert, LE 856

lir, Felix E. Larkin, 3B 732

Col, John P. Dinsmore, 3C 886
Col. John E. Curry, Pm 2113,°
Main Navy Bldg.
Lt,.Col, Stewart S. laxey 5E 271
Cdr. Halmar J, Webb, Bm 2126
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COMMITTEE ON A UNIFORM CODE OF MILITARY JUSTICE
MINUTES OF MEETING
13 JANUARY 1949 =~ ROOM 3E=689 — 2:00 P.M.

Members in Attendarice:

Professor Edmund M, Morgan, Jr., Chairman

Honorable Gordon Gray, Assistant Secretary of the Army

Honorable W. John Kenney, Under Secretary of the Navy

Honorable Eugene M. Zuckert, Assistant Secretary of the
Air Force

e e

Mr. Felix E. Larkin, Executive Secretary
Others in Attendarice:

Colonel John P, Dinsmore, Department of the Army

Mr. Robert Haydock, Office of the Secretary of Defense

Colonel Stewart S. Maxey, Department of the Air Force

Mr. Charles H. Mayer, Special Assistant to Mr. Kenney

My, Robert S. Pasley, Counsel, Office of Naval Research

Captain Edwin E. Woods, Assistant Judge Advocate,
Department of the Navy :

The Committee considered and approved with amendments and
editorial changes, the text of the Uniform Code dated 1/7/49.

The more important decisions of the Committee are as
follows:

Art. 1. Add definitions of midshipman, law officer,
law specialist, and legal officer. The definition of "accuser”
was amended to include a person who has other than an official
interest in the prosecution.

Art. 2. Paragraph (4) was split into two sections. One

dealing with retired Regulars and the other dealing with retired
reserve personnel receiving hospital benefits.
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Paragraph (10) is to conform to present Army
language and interpretation.

Art. 3. The second sentence of (a) was deleted as
unnecessary.

Art. 4. The Secretary of the Department was substituted
for the JAG and the article is to be rewritten to conform to
Article 75.

Art. 6. Language of (a) was revised to make clear that
JAG did not actually assign personnel.

Art. 15. Subdivision (b) is to be rewritten to allow the
Secretary of a Department to give an option to refuse punish-
ment under Article 15 by regulation.

irt. 22. Subdivision (b) is to be changed by inserting
naccuser" as redefined.

Art. 23. Change (b) to conform to Article 22.

Art. 24, Add paragraph to permit Secretary to empower
commanding officers and officers in charge to convene summary
courts-martial.

Art. 28, Insert "convening authority" in lieu of "president"”.
Use "convening authority" throughout Code in lieu of "appoint-
ing authority™.

Art. 29, Add provision for special courts-martial and
provide for action where & complete record is not kepte

Art. 32. In (c) delete "if agreeable to the accused" and
revise language to allow accused to request further investigation.

Art, 38. In (c) change "attach" to nforward for attachment".

Art. 39. Article is to be redrafted to avoid use of terms
"open" and "closed'.

Art. 42, Oaths are to be specified by regulations.

Art. 43. Subdivision (d) is to be changed te read "absent
from the power of the United States to subject him to its juris-
diction "or similar language.

Art. 51. Subdivision (b) is to be reworded as in previous
draft. 1In (c) delete "law of the case".

Art. 54. Delete (d) and incorporate in Article 65. Reword
(a) so that law officer shall authenticate general court-martial
record instead of trial counsel.
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Art. 22.' Working Group is permitted to make further change
in Article 57.

Art., 66. Add language in (g) to allow Judge Advocates General
to prescribe rules of procedure before Boards of Review.

Art. 75. Subdivisions (a) and (b) consolidated by language
proposed by Professor Morgan. Last sentence of Article is
modified to allow a restored officer to receive pay and allowances
for period between dismissal and restoration.

Art. 99. Add "military property" in paragraphs (2) and (3).
.Art. 108. Deleted.

Art. 111, Redraft to include negligent hazard and to eliminate
aircraft.

Art, 117, Deleted.
Art. 136, Oaths are to be specified in regulations.

Art. 137. Add clause in (a) similar to (b) (6).

Art., 138. Deleted.

Art. 139. Delete clause requiring Articles to be read and
explained every six months.

Art. 140, Article to be made discretionary and $500 limit
deleted.

Numerous other changes in phraseology were made which will be
reflected in the final drafts of the Code.

The Committee adjourned at 3:30 P.M. on January 14, 1949.

FELIX E. LARKIN
Executive Secretary
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