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DRAFT RULES 
FOR ARMED FORCES 

Croup Named by Forrestal to 
Unify Justice Code Is Headed 
by Harvard Law Professor 

SpecIal to THE NEW YORK TI1>lE3. 

thorities on the law 0 
He served in the Judge Advocate 
General's Department of the Army 
during the first World War. 

A study of the military justice 
systems of the armed forces has 
been under consideration and pre­
liminary study for some time, and 
was taken up early in May by 
Senator Chan Gurney, Republican, 
of South Dakota, chairman of the 
Senate Armed Services Committee, 
in a letter to Secretary Forrestal. 

Senator Gurney pointed out in 
the letter that bills were th.en 

WASHINGTON July 31-James pendmg before Congress to revise 
, the Articles of War and make 

Forrestal, Secretary of Defense, changes in the Articles for the 
announced today that Edmund Government of the Navy. $e 
Morris Morgan Jr., professor at noted, however, that none of th se 
the Harvard Law School, had been bi~l~ prov~de~ a uniform system of 
named chairman of a committee to ml~ltary Justice for all three se ­

. ices and he suggested that sue a 
prepare a. ~odern. a~d umform code be prepared.
 
code of mlhtary Justice for the
 
armed services.
 

The code is to be prepared in
 
, time for submission to the Eighty­


first Congress. It will be designed
 
to supersede the Army's Articles

of War ~nd the Articles for the
 
Government of the Navy.
 

In ad4ition to Professor Morgan,
 
the members of the committee are
 
W. John Kenney, Under-Secretary 

!
of the Navy; Gordon Gray, ASSist-I
 
ant Secretary of the Army, and
 
Eugene M. Zuckert, Assistant Sec­

retary of the Air Force.
 

Born in Mineral Ridge, Ohio, I
 
Professor Morgan is re arded as
 
one of the country's f - ­



OFFICE OF THE SECRETARY OF DEFENSE 

WASHINGTON 

ugust 12,	 1948 

ORaNDUll FOR: Professor Edmund M. l!organ ~-~ 

Chairman 
Ccmnittee	 on Uniform Code of "litary Justice 

Honorable Gordon Gr y 
Department of the Army fember 
Committee on a Unifo Code of 'litary Justice 

Honorable '{. John Kenney 
Department of the Navy Member 
Ccmnittee on a Uniform Code of 'litary Justice 

Honorable Eugene • uckert 
Dep tment of the .ir Force .ember 
Camnittee on a Uniform Code of liJitary Justic 

SUBJECT:	 Agenda for the meeting of the OODnittee on a Unifo Code 
of 'Uit ry Justice on ESD Y, UGUST 18, 1948, atJ. 

2:30 p.m., in Room 3-S-689 of the Pentagon. 

1. Report by Felix. E. larkin, Chaiman of the 'forking Group: 

Mr. rkin will report on the organization of the Working 
Group and the prog ess to date of the research being conducted. 

2. {ethod of Reporting to the Secretary of Defense: 

There will be discussion of the method which the Com­
mittee desires to adopt in reporting the results of the study 
to the Secretary of Defense. The problem, in this connection, 
has to do with whether or not the members of the vammittee in­
tend to speak for their Dep tments and obviate the necessity 
for the Secretary of Defense submitting the proposed uniform 
code to the Departmental Secretaries. 
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3. Public Heari.'1gs: 

There will be a discussion of whether or not public hearings 
will be held for the purpose of hearing witnesses from veterans' 
groups, bar associations, and other interested organizations. 

• Larkin has discussed this problem with Professor 'organ, and 
it is Professor organ's tentative view that the Committee 
should not hold public hearings if it can be avoided. He feels 
that a letter to various interested groups, soliciting their 
views in writing, would be sufficient for this purpose. Attached 
is a draft of a suggested letter of this type. 

4. Codification of Articles: 

A format, setting forth in outline fOIm the substantive and 
procedural provisions to be covered in the new uniform code, will 
be submitted by the Vorking Group to the Committee for its 
approval. 

FELL'{ E. LARKIN 
Chairman 
Horking Group 
Committee on a Uniform Code of 

~ilitary Justice 

Attachment 
FEL:ls 



 

OFFICE OF THE SECRETARY OF DEFENSE 

WASHINGTON 

August 12, 1948 

... WRANDW FOR:	 	 Professor Edmund M. 
Honorable Gordon Gr y 
Honorable i • John Kenney 
Honorable Eugene ll. Zuckert 

I had intended to forward the format which is 
mentioned in Item No. 4 of the attached agenda. The job 
of drawing it up is not finished as yet, but I will send 
the proposed format to you as far in advance of the meet­
ing as I can. In the event it is not finished in time, 
we could just disregard that item. 

organ 4--~' 

Felix E. Larkin 

FEL:ls 
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DRAFT OF A PROPOSED LETTER TO B.u !.DDRESSED TO 
VET T t GROUPS, BAR SOC TATIONS , .aND OIlIER 
ORG IL..ATIONS TI.TERESTED IN A UNIFO _ COD OF 
'ILITARY JUSTICE. 

Gentlemen: 

As you know, Secretary Forrestal has recently appointed 

an ad hoc Committee to draft a uniform code of military justice 

for the Departments of the Army, Navy and Air Force. The Committee 

and its staff have been studying background material on this subject 

for some time and are giving careful consideration to the various 

reports and studies which have been made in recent years on this 

subject. In addition, the various hearings held by the House Armed 

Services Camnittee and all pe tL"'lent literature on the subject are 

being taken into consideration. 

The Committee is aware that your org ization has expressed 

an interest in military justice in the past, and would welcome any 

views or recomnendations you may have on this subject. 

Inasmuch as the Committee intends to complete a draft of 

a uniform code of military justice in time for sub.'llission to the 

8lst Congress, it would be appreciated if you would submit your 

views in writing before , 1948. 

Very truly yours, 

UTh.TD 1.. }lORG 
Chairman 
Committee on a Unifor.fu Code of 

kilitary Justice 



Committee on a Uniform Code of ]!ilitary Justice
 
linutes of Meeting
 

18 August 1948 - Room 3E-689 - 1:45 p.m.
 

Present: 

Professor Edmund Morris Morgan, Jr., Chairman 
Honorable W. John Kenney, Under Secretary of the Navy 
Honorable Gordon Gray, Assistant Secretary of the rmy 
Honorable Eugene U. Zuckert, Assistant Secretary of 

the Air Force 

Mr. Felix E. Larkin, Executive Secretary 

others in Attendance: 

Mr. Charles H. Mayer, Special Assistant to lTr. Kenney, Navy 
1~. J. Joseph Whelan, Office of the Secretary of Defense 

The first meeting of the Uilitary Justice Committee was largely 
concerned vdth organizational and procedural matters. 

At the Chariman l s request, I\Il'r. Larkin opened the meet~_ng With an 
explanation of the work and progress of the Research and Working Groups. 
Notebooks containing the studies thus far prepared by these two groups 
were distributed. Designated as articles and tantamount to briefs, the 
studies set forth the articles of war including the provisions of the 
Selective Service Act; pertinent material from the Army Manual; the 
articles for the Government of the Navy; provisions of the Navy bill and 
pertinent material from Naval Courts and Boards. In addition, there is 
described the important differences between the Army and Navy articles. 
The briefs also contain digests of and quotations from the various 
reports and studies made for the Departments in recent years. 

Following are the matters conSidered and resolved by the Committee: 

1. It was the unanimous opinion of the Committee that verbatim 
minutes of its meetings were unnecessary but that its decisions and 
conclusions should be recorded; 

2. The briefs prepared by the Research and Working Groups, 
supplemented by the recommendations of the Working Group and where 
possible, by proposed language of uniform provisions, are to serve as 
a basis for the Committee's deliberations. Professor Morgan requested 
that the language of the suggested uniform provisions be first submitted 
for his consideration so that the text as distributed to other rnembers 
of the Committee will reflect his views. AlSO, he suggested tllat the 
deliberations of the Committee should be directed initially to those articles 
which are basic to the entire code; 
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3. Distribution of the articles scheduled for the Committee's 
deliberations should be made one "reek in advance of a meeting to enable 
the members to obtain the views of their respective departments and to 
provide time for their own study; 

4. While it flaS estimated that 60% of the articles would be of 
a non-controversial nature, the Committee nevertheless felt that it 
should consider the text of every article; 

5. While recognizing the possibility of extensions of time, it 
was felt advisable to consider January 1 as the target date for completion 
of the Code; 

6. Meetings of the Committee, of one to two days' duration, "Will 
be held every two or three weeks and scheduled for Thursdays or Fridays; 

7. Mr. Larkin was designated to act as Executive Secretary and 
empowered to acknowledge correspondence. He was requested to distribute 
copies of the more important letters to members of the Committee. The 
Committee recognized the fact that subsequent to the acknowledgment by 
rJr. Larkin, some matters would require additional letters signed by the 
Chairman; 

8. In accordance vdth Mr. Kenney's request, the Executive Secretary 
"Will have sufficient staff available to prepare spot studies required by 
the Committee members; 

9. The mebers of the Committee will reflect to the extent they 
desire the vimvpoint of their respective departments and have authority 
to bind them. 

10. It was agreed that interested organizations and individuals 
should have an opportunity to submit their written observations to the 
Committee. Mr. Zuckert thought it might be helpful to have the views 
of key representatives of the services on certain controversial issues. 
It was agreed that they would be invited to appear personal~ before the 
Committee in that event. Further, it was recognized that it may be 
necessary to hold public hearings but because of limitations of time, 
they should be held to a minimum and discouraged where possible; 

_ 11. The Committee agreed to the issuance of a press release 
follmving its first meeting. In accordance with 1~. Gray's suggestion. 
it was the sentiment of the Committee members that relations with the 
press should be handled by the Chairman and the Executive Secretary; 

12. With modification, the draft of the proposed terms of reference 
for the Committee was approved. In this connecti~n, the members engaged 
in a lengthy discussion concerning the completed code and its application 
to the services. It was agreed that, in the absence of complete unification, 
the code should be drafted so as to be uniform in substance and uniform 
in interpretation and application; 
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13. Copies of a suggested completed outline reflecting the format 
for the code will be distributed in advance of the next meeting. 

The Committee will again meet on or about 16 September 1948. 

Whereupon the Co:rnm.ittee adjourned. 

Felix E. Larkin 
Executive Secretary 
Military Justice Commi.ttee 
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OFFICE OF THE SECRETARY OF DEFENSE
 

WASHINGTON
 

e tember 11, 1948 

ORh.' UM FR.: ro assor Edmund or an 
Ch i . n 
vommitvee on a Uniform 80de of kilitary Justice 

onorable Gordon Gra 
Department of the rmy ember 
Commit ,ee on a UniforJ,l Code of ilitary Justice 

Honorable ~ • John enney 
Department of the ~! vy ~.el'llber 

Commit"Lee on a Uniform "ode of ilitary Justice 

Honorable E ene~. Zuckert 
De artment of the .dir Force • ember 
Jommittee on a Uniform Code of ....ilitary Justice 

SUBJEC_ : Code 
at 

1. utline of Unii'orn rticles: 

There will be a discussion of the pro~osed outline for the 
uniform articles, a co y of which is enclosed. This outl ne has been 
prepared and approved by the .orking ~rou. It is recorynized that 
.,hen the Board reaches decisions on the various provisicns ,hat the 
drafting of spec:fic provis'ons will indicate the necessity for some 
change in the outline. It is felt nec~ss ~ , ~o ever, that an a.proved 
outline, even in tentative for~, be av ila Ie for wor' in urposes. 

2.	 Jonsideratiol of the ubject atter of rticles of . ar 3, 4, 5, 6, 
7, 8, 9, 10, 1, 16, and 31: 

The members of the Committee have briefs of the vext of the 
above articles and the com able avy provisions. The general subject 
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matter of these art'cles concerns the composition and jurisdiction of 
the ifferent types of courts-marshal. he reCOD .endations of the 
'lorking Group on the above articles is at ached herewith. 

14
:..::I.I ~ '-J. L;.Rr~nT 

Cllair.,an 
lorking Group 
Committee on a Unifo~, Code of 

kilitary Justice 

ttachments 
F-"'lL:sh 



MILITARY JUSTICE CODE 

For The
 

ARNE!) SERVICES
 

Of The
 

UnITED STATES
 

DRAFT of 18 August 1948 



Draft #4 

MILITARY JUSTICE CODE 

Art. 

Art. 

1­

2. 

TAB LEO F CON TEN T S 

GID,rnRAL PROVISIONS 

Definit ions and Table of Comparable Army. ,Air Force 
and naval Ser"!ice Units. 

a. Armed Service; 
b. 1Taval Service; 
c. Officer; 
d. Enlisted Person; 
e. Term of Enlistnent; 
f~ Vehicle; 
g. War; 
11. Enemy; 
i. Cadet; 
j. Table of Comparable Units. 

Persons Subject to Military Justice Code. 

a. Personnel of Regular Components of the Armed Services; 
b. Cadets and Flying Cadets; 
c. Reserve Personnel; 
d. Retired Personnel; 
e. Certain Discharged Personnel; 
f. Prisoners under Court-Martial Sentence; 
g. Personnel of Coast Guard, Coe.st and Geodetic Survey and 

Public Health Service; 
h. Prisoners of War; 
i. Spios and Saboteurs; 
j. Persons Employed by tho ArmeQ Services Out~±de the 

Uni ted Stat os. 

Art. 3. Assignmen} of Judge Advocatos; Channels of CowDunica.tion. 

Art. 4. Territorial Applicability of this Code. 

Art. 5. Offenses undo~ chis Code. 



Taolo of Contents (contiuuod) 

APPREHEnSIon AliT']) RESTRAINT 

Art. 6. Apprehension. 

Art. 7. Types of Restraint. 

a.	 Arrest; 
o.	 Restriction; 
c.	 Confinement. 

Art. 8. Places of Confinement. 

a.	 United States Penitentiary or other Federal 
Inst i tut ion; 

O.	 United St~tos Disciplinary Barrpcks; 
c.	 Other Penal or Correctional Institutions prescrioed 

by the Secret~ries of the Army, Navy or Air Ferce. 

Art. 9. Confinement with Enemy Prisoners or other Forei~n ~ationals. 

Art. 10. No ~unishment 'fnile in Confine~ent Prior to Sentence. 

Art. 11. Delivery of Offenders to Civil Authorities. 

Art. 12. F.efus~l ,to Receive and Keep Prisoners. 

Art. 13. Report of Prisoners Received. 

Art. 14. Relef1.sil1g Prisoner 'lJ'i thout Proper Authority. 

COHHAimER'S NONJ1JDICIAL PUNISHMENT 

~t. 15. Disciplinary Powers of Commanding Officers. 

a.	 1-rno may Impo s e; 
b.	 Authorized Punis~ents; 

c.	 Appeal; 
d.	 Subsequent Trial by Court-Martial. 

2 ­



Table of Contents (continued) 

COURT S-IvIART lA.L 

.A.d. 16. Courts-HRrtir.l Classified. 

R.	 General. - not less thRn five members. 
b.	 SpeciRl. - not loss thRn three members. 
c.	 SummRry. one officer. 

A.	 COHPOSITION OF COURTS-HARTlAL. 

Art. 17. Who HeW Serve on Court s-l-1?rt i?l. 

a.	 Commissioned officors; 
b.	 1VRrr?.nt Officers, in cortn,in cp,ses; 
c.	 Enlisted Persons, in certain c~sos; 

d. ~lRlification of me~bers of Courts-MRrtiRl
 

Art. 18. Law Hember of GenerRl Courts-:'.J!artie,l.
 

B.	 APPOBTTHEHT OF COURTS-Mil.,RTIAL. 

Art. 19. GonerRl Courts-MartiRl. 

Art. 20. Special Court s-H?rt ip..l. 

Art. 21. Sunrnar;z,: Court s-!,1Rrt ial. 

Art. 22. Genore.l provisio~1s re: Trial Judge Advo c.?t os EUld 
Defonse Counsel. 

C.	 JURISDICTION OF COURTS-~UillTIAL. 

Art. 23. General Courts-Martial. 

Art. 24. Speci?l Court s-MRrt ip,l. 

Art. 25. Sun~Rry Courts-HartiRl. 

Art. 26. ReciprocRl Jurisdiction of )~ned Services Courts-MartiRl. 

Art. 27. Jurisdiction of athol' tribuu1Rls of the ArmcO. Services, 
not	 Rffcctcd by those articles. 



Tpble of Contents (co~tinued) 

Art. 28. Stp.tute of LimitR.tions. 

Art. 29. Double Jeop~r~y. 

D. C~L~GES - ACTION UPON 

~rt. 30. Si~naturcs; Oath. 

Art. 31. I~vcstigR.tion. 

8,. 14pmdRtory but not juriscUctionnl for General 
Court s-Hart i R1; 

b. Rights to Counsel and to cross-ex~~ine witnesses. 

Art. 32. FO~NRrding ~~d Service of Charges. 

Art. 33. Advice of Staff Judge Advpc~t8. 

Art. 34. U~~ocoss~ry Del~y. 

E. TRIAL PROCEDURE 

Art. 35. President l-1",.y Prescribe Rulos. 

Art. 35. TriR.l Judge Advoc~te to Prosecute; Counsel to Defend. 

Art. 37. Ch~11enges. 

p,. For Crmse; 
b. Peremptory.
 

Art. 38. Q0fu.
 

a. Court; 
b. Trial Judgo Advoc~te; 

c. Reporter;
 
c1. 1'Vi t nes s;
 
e. Interpreter.
 

Art. 39. ContinuRl1ces.
 

Art. 40. RcfusRl or FRilure to PlcRd.
 

-4 ... 



TRble of Contents (continued) 

Art. 41. Process to Obtain Witnosses.
 

Art. 42. Refusal to Appo~r or Testify.
 

Art. 43. Conpulsory Self-Incrininp,tion Prohibited: DegraLlation.
 

Art. 44. De,ositions.
 

~.	 i~en AQDissible; 
b. Before i~OD Te~en.
 

Art. 45. Records of Courts of Inquiry - ~~on A£lnissiblo.
, 

Art. 46. Closed Sessions.
 

Art. 47. Method of Voting.
 

a.	 On Ch~llonges, Findings 8nd Sentence; 
b.	 On Interlocutory ~estior.s; 

c.	 Rulings by Law Henber: 
d.	 Duty of Lp~v Monbor ro: PrcsTh~ption of Innocence 

pnd Burde~ of Proof. 

Art. 48. Nunber of Votes Required. 

R.	 To Co~vict of Spying - All; 
o.	 To SentenCe to Depth - All; 
c.	 Life Ia~risolli~ent - Three-fourths: 
d.	 ConfineDOllt Over Ten YOPTS - Three-fourths: 
e.	 Convi'ction~ except. s.;pyingp.-T",o.-tb*rdt>.;-1:"..t; 
f.	 ConfineDent Under Ten Years - TW0~thirds: 

g. All Other ~estiol1s - Hajority.
 

Art. 49. Court to Announce _~ction.
 

. Art. 50. Cont er.1pt s • 

Art. 51. Errors ~mcl Irregul~rities - Effect of. 

Art. 52. Unl~v.."fully Influencing· Action of Court. 



Table of Conte~ts (continued) 

Art.	 53. Records of Trip~. 

a.	 Records ReQuired; 
(1)	 Ger.er;l Court s-Hp.rt ir>,l, 
(2)	 Special ffild Sunn~ry Courts-MRrtial. 

b.	 Disposition of Records. 
(1)	 GenorA.l Court s-Hart i?l , 
(2)	 Specie~ pnd S~~~ry Courts-MartiA.l. 

F.	 PO ST-TRIAL PROCEDURE 

Art.	 54. Action by Convening Authority. 

P,.	 Review of Recore'.. ane1 ~c1vice of Stp,ff Jucl,ze Aclvocp,te; 
b.	 Approval of Sentence; 
c.	 1Vho May Exercise Power of ApprovA.l; 
d.	 Powers Incident to Po'~cr to Arnrove; 

(1)	 Rel~ting to Findings, . ­
(2)	 RelRting to Sentence, 
(3)	 DeDa~d for Rehe~ring. 

Art.	 55. AD~ollA.te Review. 

a.	 Bonre'.. of Review; Juo.ici2,1 Council; 
b.	 Ad~itional Boards A.ud Councils; 
c.	 Branch Offices for Distpnt Co~uJ~~is; 

d.	 Action by BORrd of Review vhcn Approvpl by President 
or Co~firDing Action is Requirei; 
(1)	 iVhen Action by Prosident is Required; 
(2)	 iVhen rocorr, of t:r;iRl legally sufficient p,ne. 

confirnation required by Juelicicd Counci 1; 
(3)	 iVhen record of trial legA.lly insufficient or 

contcdns projuc1icip,l errors, p,l1cl Juc'tge Ac1vocp,te 
GencrA.l of A.ccused's service concurs; 

(4)	 When recorel of triA.l logF1,lly insufficient end 
Judge Aclvocate Goner9-l of p,ccuseel's service 
does not concur. 

e.	 Action by Board of Review in Cp,ses Involvi: -; Dis­
honorable or Bad-Conduct DischA.rgcs or Confinenont 
in Feni t o::"tie..ry; 

- 6 ­
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Tp~le of Contents (continued) 

Rocor~ of trial legally sufficient and no 
confirDing action necessar~r; 

Record of trial leg~lly sufficient, but 
Dodificption deeDed necessary to the ends of 
justice; 
Record of trial leg~lly insufficie~t ~nd 

Judge Advocate General of accused's service 
concurs with Board's holding; 

(4)	 Record of trial legally insufficient p~d 

JUdge Advocate Gener~l of accuse~ls service 
does not concur with Board's holding. 

f.	 Appellate Action in Other CRses. 

g.	 Judge Ad.vocate Gellcrp,l anc1 A::mellRte Agoncies l>1ay 
Wei~h Evidence, Judge Credibility of Witnesses pnd 
~eternine Controverted Questions of lRct. 

h.	 Fine~ity of Oourt-HC'.rtiRl Juc1.g;-:lellts. 

Art. 56. ConfirnRtion. 

a.	 By President; 
(1)	 Sentence of Death, 
(2)	 Sentence InvolvinG Gen8rRl Officer. 

b.	 By Secretary of Accused's Service ,i1en sentence 
C:.oes not reQuire p,pp:::,oVE',l or cOllfirDP.tion by the 
President Rncl the r.pproprip.te Juclge Ac1..vocp,te 
Gonerpl clocs not concur in action of Jucl,icie,l Council; 

c.	 By Judicip,l Council, with concurronce of RPJ?ropriE'.t e 
Judge AclvocC'.te Generp,l, 1ftrith ros~)ect to any sentence; 
(1)	 iv.hen confirDing action of Judicial Council is 

no t U11aniDous; 
(2)	 When by direction of the appropriate ~~dge 

Advoce.to Genorp,l his participRtion in the 
confir;-:lins a,ction is required; 

(3)	 Involving inprisonJ'.1ent for life; 
(4)	 Involving cUsnisseJ., of Em officer other than 

a generRl officer; 
(5)	 Involving CisDissal or suspension of a cadet. 

d.	 By JUdicial Council ,ith respect to any sentence 
trans8itted under Article 45 for confirning action. 

,.. 7 



Table of Contents (contin~ed) 

Art. 57. Powers Inci~ent to Power to ConfirD. 

a.	 Relp.ting to Findi!lgs; 
b.	 Relating to Sentence; 
c.	 Restoration of rights, privileges Rnd. property; 
d.	 Order execution of Sentence; 
e. ReDend for Rehe~ring. 

Art. 58. 11itit':;".tion, Renission, and Su.s,)ension of Sentences. 

a. At the TiLle Ordered Exocuted; 
b. Subsequent to the TiDe Ordered Executed. 

Art. q9. Reho~rings. 

Art. 60. Potition for Ym·r Trip.l ~Vithin 0:18 Yep.r FrOD Initiel. 
kTlellate Ravie",. 

Ft~TITI\~ ARTICLES 

A.	 PU1TI SH1-!Zl.JTS• 

Art. 61. Cruel anQ Unusual PunishDents Prohibited. 

Art. 62. Hp.xir.ruJ:1 Lini t s. 

Art. 63. Officers - ReQuction to R~lks. 

E.	 HI1IT.ARY OFFJ1HSES. 

- 8 ­
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rticles of ar 3-11, 16, 31 

Reco ,endations of the orkinS Group 

In considering the problens in the above articles, he lorking 

'"'roup decided initially to consider them as a whole ana felt the two most 

important problems concerned (1) the question of enlisted men on the courts, 

and (2) the position and functions of the lnwmembers. 

In connection with the roblem of the enlisted men on the court, 

it ~ES decided bJ the .orkin~ ~roup trat the provision in blic Law 

759 - 80th Gongress, 1hich is the recent amendment to the .rticles of ar, 

should be adopted for the unifor.n code. 

The members of the . orking Group fere una.nimous in their feeling 

that the inclusion of enlisted men on courts~~rtial .ould not result in 

an improved verdict. It 1 S felt that there was a possibility tha~ the 

verdict 'ght be adversely affected, but it ms conce'ed that this view 

is speculative. he representatives of the. rmy and • ir orce eond .:.1'. 

rkin voted to include enlisted men in the uniform code despite the above 

opinion, bec~Qse they felt to eliminate it would De borrowing an unwar­

rantea amount of trouble before the Convress. he Congress h s strol~ly 

indicated its belief that the inclusion of enlistea men is necessary, and 

the Jepart~ents of the r.y and ir Force represented that the were 

willin.; to give the idea a trial. In addition, the inclusion of the en­

lis~ed men on the courts and other amend~ents in the recent law have been 

widely hailed b' the press and tie public as a substantial advance of the 

court~martial system Therefore, in the absence of compelline argQments 



which ould aanonstrate a definite danger to the court-martial system, 

it was felt that the unifor..11 code should include enlisted men on the 

same basis as v s agreed to by the rmy and. ir _orce, thet is, that 

the procedure should be given a trial. 

he representative of the Depart~ent of Tavy dissented from this 

view and registered the objection of the Jepartment of the Navy to the 

inclusion of enlisted men on the courts. The navy feels that there is 

no merit to puttL~g an enlisted man on a court and that to accede GO the 

rese~t public cl our is to ado t the rovision on the basis of exped­

iency rather than on the basis of merit. ?he Tavy further pointed out 

that having enlisted men on courts ,[ould raise a serious question aboard 

ship and recom ended that if the enlisted mans provision v~s to be in­

cluded over their objection, that it should be limited to trials on land. 

This latter suggestion was ado ted by the other members of the .orking 

Group. 

Your attention is dram to the t~t of the provision in blic 

aw 759 which includes enlisted men on special courts as well as on 

general courts. In this connection, it was pointed out that the presence 

of an enlisted man creates a ~reater hazard than his presence on the 

general court, because no law member is provided for the special courts. 

In adaition, the number of special ourts greatly outnumber the number of 

general courts and hence would call for a much greater ntwber of eluisted 

men to act as members. The Depart nents of the .~rmy and ..ir _orce conceded 

that the absence of a la member constituted at least a difference of 

degree in the courts and that the presence of the enlisted man on the 
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s ecial court as more objection ble than his presence on the general
 

court However, they did not feel t at the difference vms sUbstantial
 

enough to warrant modifyino the amen ent as ;,ritten by Congress. The
 

epart. ent of the Jnvy had the sm~e and une~uivocal objectlon to the en­

listed man on the special court as they have to his presence on the general 

court. They felt in addition, that his presence on the special court vms 

considerably more obj ectionable. ,r. La.rkin favored the ravy I s viewpoint, 

but recommended that the rovision for the s ecial court be preserved 

and t~ at t,he vOIrJnit.tee 1:>r i !, 1.,0 1_ .. 1'­

~'lat it is considered more objectionable to have an enlisted man on a 

special court because of the lack of a law member. 11 members of the 

lorking Group agreed to this suggestion. 

In connection ith the question of eepin the enlisted man off 

the special court, • smart,fron the House .rmed ~ervices Committee 

..0 sits 'lith the ;or}·in~ Group as an unofficial observer J stated that 

Congress had not considered in an- detail the difference betleen the 

special and general courts to the extent that a special court does not 

have a law member. It was his forecast that the Congress might be per­

suaded that the difference was substantial enou3h to warrant eliminating 

the enlisted man from the special court. In this event, however, he 

stated that t e Congres would also take way from the special court the 

power to impose a ~ad Conduct Discharge. The m~nbers of the ~rkL~g Group 

agreed that this would not be a trade that they would be willing to make. 

Consideration of whether or not the enlisted man hould be on the special 

court should be made in the li~ht of the possible attitude of Con:ress 

in connection with the Bad Conduct Jischarge. 
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The second major problem in connection lith the whole subject of 

the co position of t e courts is the ~osition and function of the l&w 

members. Under the present ru and Air 'orce system the la member rules 

have finality (with few exceptions on interlocutory questions c:.nd on 

questions of evidence. Thepres ..... lt Javy system does not provide for a 

law member, but trle new [avy bill (not passed by Congress rovided for 

a law member ..mose rulings would be subject to a veto by the court. The 

i r y and Air Force favor their s.ysterl1 as does l..r. :Larkin, while the 'avy 

continues to favor the systerr. \lhereb~r the la T member "ould be subject to 

a veto. The Iavy pointed out, ho.ever, that in the even~ enlisted en 

were to be per.nitted on the courts the .:ould, on that condition, agree 

that the law member shall rule .it~ finali~u' 

_n additional function 01.' the law mer ber concerns the fact that 

under the ~rmy system he is, in addition to beir.b a 'udJe, ~lso a ma~ber 

of the court with a vote 011 the findings <.ond the sentence he IX y and 

Air ,,'orce stron8:1 support a continuation of this phase of 1: is functions 

and state that his position as a m~ilier of the court has worked well since 

its adoption in 1920 Under the . .rJ1lY systen: he instructs the court on 

the law after the court is closed and while it is deliberatinu nd he also, 

as stated c:.bove, votes on the findings and on the sentence. 

he proposed ...avy bill provides a jud",e as distinuuished fro:n a 

l&w member in that e {oul~ ju ~e t.e court on ~he record nd nould not 

partici ate as Coio votinG m llber. .:'he Dep<:.rt ,ent of t e :avy continues to 

favor this type of judue. r. ~r:dn also favors this type and the result 
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is that t e ';orkine..- :1roup is s lit with the rmy and • ir orce favoring a 

la'f m.ember and the .; vy Cond ...r ......arkin favor'n a jud e • 

•.r. :::..arkin and the Javy's osition is th.....t it ':'s not possible to 

tell whether the 12,., member provision of the "-rmy s"stem has worked well 

or not, inasmuch as his leeal aQvice to tie court is given off the record 

and in closed sessions. In addition, t ey felt that any errors be may 

make in Qha~2inz the jur~r ,jill be reviewable if placed on the record and 

since instructions on the law to the jury are a source of a great number 

of reversible errors that they slould be subject to review. ~hey also 

feel that if t'.e judee does not vote it. t'le jury, his position as a 

judicial officer is more clearly established. The r,ily and .t.ir ""orce on 

the otller h~nd, believe t~at if the 1 members instructions are placed 

on the record it i ill not only be an ad! inistrative burden, but it will 

also make the tria of a court-martial much more technical and it will 

tend to complic~te the trial of cases to an uni~rranted extent. 

pecific Reco~nendations and ~roposed Lan3t~~e 

In addition to the above general considerations, the orkine Group 

also specifically considered the language of ~rticles of ar 3 throu h 11, 

part of ~rticle 0' ar 16 and art of .rticle of ar 31. 

rticle of ar 3 states the three kinds of courts-martial in the 

.I"1" •••• ::. ••• 38,26 and 64 cover the sane material. In addition, the 

number of members on tue different courts-martial are rovided in _.• I. 

5, 6 and 7 and in _ .G•.•• 39, 27 and 64(b). 
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Tr,e first dif..:'erence encountered in " e above rovisions is the 

difference in nome clature. The ..1' y special court is equiva::"ent to "he 

.av summar court and the _rmy sur mary court is equival nt to the ~avy 

deck court. Inasr"uch as the neme "deck court ll has significance for the 

Navy only, it "m.s decided in the interest of uniformity thaT, it s'10uld be 

dro~ped and, although all the members of the orkin~ Group ~ reed that 

the name "special court", as now existin..., in the ,.r.my, is not very descrip­

tive QI its functions, in the interest of tinlcering with present practice 

as little as ~ossible and because tl:e pDlIles "eeneral court ll . nd "summary 

court 'I are ,-,ood names, it laS agreed b~ II t at the Uni 'or Code should 

provide for a general, a. s. ecial and a s mmar court as set forth in .....u 

3. In adaition, it ,as felt aavisable to .rovide in v.:s s~.e article 

( lich unaer t Ie ne l outline of a Uni or. Co e 'jill be .rticle 2.6 I for the 

nUffiDer o~ I errbers . 0 shall sit on these courts. The proposed lanuua-e 

of ne .l.rticle 16 'ould be as follows: 

There s all be tnree kinas 

of courts artial in each of the armed services, namely: 

a. Gene~al courts-martial~whichshall consist of any number 

of members not less than five 

b v ecial courts-martial~ hich shall consist of any number 

of members not ess t~an three. 

c. Sur:unar- courts-martial, {}-.ich shall consist of one officer. II 

The effect of the above is to telescope the subject matter of .~l. 

3, 5, 6, 7 and the rious .rticles for the Goverrunent of the Tavy as set 

forth above. 
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It should be noted that the nu~ber of members on the courts vary 

under the present Articles of ar and the present .•rticles for the Govern­

ment of the ravy. These differences; hOllever; are resolved in the provi­

sions of the proposed .Tavy bill and hence no dispute exists • 

.....rticle of :ar_4. 

This Lrticle of ar provides for lIwho ma~r serve on courts-lfiurtial,:1 

and; of course, includes t'le disputed question of the enlisted man. In 

view of the majorit.y vote of the .orkihg Group, the provision for the 

Uniforn Code includes the enlisted man and the language of the article 

recer.tly adopted is reserved with the modification that enlistee men 

,;ill serve onl~r on courts convened on land. he lan~u<:..ge of ... I. 4 and 

the comparable sub~ect matter in l .u •• 39 on other elioible members has 

been redrafted in ~he li-ht of unifonnity and is as foll01s: (It vlill 

bec~ne 'rticle 17 of ~he new Unifonr. vode.) 

a. C<.., ~ ':"ssioned Officers. rtll officers on active duty 

in the armed services snaIl be co,~etent to serve on courts-martial of 

the respective ar,:ied service to Hhich they are ~.~~'<J""assi~ned or 

<:..tt.::.ched for Juty ':01' Vie trial of an persons ,/:10 ulC.Y lawfully be bro~ht 

before such courts ~'or triaL 

b. arr nt Officers; in certain cases. 11 i'arrarn. of­

ficers on active duty in the armed services shall Le cOlpetent to serve 

on ~eneral and s eci~l co~ts~ arti-l of t ,e res"ective anned services to 

which they are leJ<:..lly assi~ned or ~tt<:..c' ed for ut~ for the trial of an<J 

persons; other than commissioned officers, Hho ~~ laWfully be brou",ht 

lI_rt 1'7 
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before such courts for trial. 

c 

v 

in certcin cases. isted persons 

on active dutJr in the ar.l.ed services shall be competent to serve on gen­

eral and s eci~l courts-martial convened on land by t e respective service 

JO hich t-he 
u 

are legally assigne' or attached for duty for the trial ofr 

any enlisted persons .iho may lawfully be brought before such courts for 

trial, if, prior to the convenin~ of the court, tne accused enlisted per­

son has requested in writin8 tnat enlisted persons serve as members of 

the court-.:nartial by vThich he is to be tried. hfter such a request, no 

enlisted ,erson shall, 'lithout his consent, be tried by a general or 

special court-nartial the membershi of wh:ch does not consist of at least 

one thlrd, but less th&n one half, e~:sted persons belonginJ to units 

ether than the immediate company or other equivalent unit to vhichthe 

~ccused belon~s. 

tried b3r a court-martial of which less than two thirds of the members are 

c~l1nissioned, appointed or enlisted in the same service as the accused. 

(2 hen it can be avoided, no ,erson in,the ~rmed ser­

vices shall be tried by a court, an member of which is rH~rri"e 
\ 

in rank. 

(3 en a pointL~g courts-martial, the ap ointing authority 

s &.ll detail as members thereot' on y , persons mo, in his opinion, are 

f'1:I_1lo aualified for the dutJ by reason of aue, educu.tion, tr~ining, ax,er-T 

no ,erson shall be 

d. 

(1) 

t ,<! ~. 
ienc~'I\;idd ju fcial temperament. ~embers of the armed services having less 

8
 



than tyro years' service shall not, if it crn be avoided Tithout manifest 

in~ury to the service, be- appointed as mbers of courts- rtial in excess 

of the minorit membership vilere~ TO person shall be eliuible to sit 

rs a member of a ener~l or s~ecial COt~t~.artial when he is the accuser 

or 

It is to be noted taat the above langtlage also includes the pro­

visions of l • • 16 anci the compar~ble .Tavy provisions 

The remainino material concerns the appointment of members to the 

ueneral, special and surnmary courts and the position of the la, member. 

In view of the split in vote of' the orkin..., Group, it is not possible at 

this time to recommend a uniform provision for tne function of the law 

member. The rovision in connection ,lith the law member is found in 

8 and in part of ..•• 31. It is expected t e.t 1:0: e recommendation of the 

'orkinOO) Group on the first problem, that is, mo appoints the members of 

the general, special and summary courts and also the appointment of the 

trial judge advocate general and defense counsel, ,rill be decided and 

for~rded to the Committee before the date of the meetin~. 

IT oW. 
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authority, an lod e ult te judicial aut ority in tribun 1 
co po d of ember Iitary xp rience d i thout re­
sponsi ility for r ults.

i thout . 
is ould con titut r die 1 cnan~:e 

in Army procedure lch h oper t d s ti f ctorily for any ye r 
h n n nec ity for such c ge ha be n demon tr t d. 

I also 0 j ct bee use the 1 pr1 es the 
dvoc t Gen r 1, 0 1s the D partment' senior 

enc d Ie al ofric r, of u icl 1 utlority. 

Under thi plan the Judici 1 Council creat d must con ider 
all c es .for arded to it b th t:lree Ju" e A voc~ Gen r 1 
of t respectiv D p rtments, nd it ~ consider, u on ood 
cause shown, any c se r~sin! in any or th three ep tents 

en so reque ted by th accus d. 

convince that tLe iael ar e of thes ti '" ill re­
quire mor than on ju cial council plu v ry lar or iza­
tion of assistant , substanti ly equal to the entire num r of 
offic r and civilians no en ed on court- artial ork in ach 
of the t ee D par ent. If mor than one judici 1 council i 
r quired, ich I con id r inevitabl, roper coordin tion 0 
their ork, and ulti t d posi ion 0 en s in hich the d ci ion 
of t 0 of t e council e in conflict, ill call for th c ti n 
of ition 1 uper-council not at ropo e • 

It is not to be p osed th t rsonP 
m tinl -ill e content ith unf vor e d 
t hi est authority. or t i r son it ay e 
especially inc uc an pplic tion 'ill involv 
that a plic tions for revie ill ad in the 

jori of uch c se • 

lthou h t e judicial Council m y refuse ny such application, 
it c do so intelli ently and f irly only arter a careful x n­
tion of the contention pr sented, nd thi 111 r uire very 
1 restaff, as 11 a the tim of on or more Council members. 

I very much fear that there 111 d velo a bottleneck in 
thi ency hich ay have ver seriou dverse conse uences. 

I should lik Iso to point out th t t ndment to 
or an Plan su, sted by~. nne, hlch ould set up h ici 1 

Council not in the Office of th ecret 0 fens but an 
ncy 0 e embers 0 ld be appointed by t ervic cr tis, 

has some qu tionabl a peets. I do not s e the v lu of vin 
th ppoint nts d by t e t cr tarles for rvic at th 
ill of t t e ecret ries ot r than s an ffort to h ve so 

- 2 ­

eri­

convict d 
cision 

t 



Y 
It puts 

1 rnative pI n 
civili s in th 

seeks 
revie 

0 ccompli h th s 
tr and, I thlnk 

my ro~o al, the visory COUll il oul ceo pli h'" 
unifor it • 

y plan i folIo .. 
the 

I ould 
convenin 

ke no e' n e in 
ut' ority (revia 

1" pro sentI 
ority) un r 

xerci ed 
th y 

y 
syst • 

t 0 

e 

ort or control x reis d y t ppointin a t oriti • T_at, 
in my opinion, ould be dan erous b caus of th i plie tions of 
1 ek of independenc on the p ~t of e ers of t Judici 1 
Council. ther ore, it seems to a t a it i t invite 
olitic 1 pI" sur S upo th thr cr taries. 

out 
t 1 pp 11 t system ieh th 0 cher m mber or t 

I hav ju tone oth r fear I houl like to 
t 

have 1" ad to. 

On of' t. e outstandin virtu., or the 1" y court"; :..rti 1 
proce ur i itu 1'1" dom from th tech lc litic~ hic n 01" 

and orten def at ju tice in t civil court. I I" tly l' I" 

th t the e tion of on or ~re jUdieial councils eo po ed n­
t"rely of civilians ill r suIt in a ody of tee ic 1 rules 
and deci ions upon ehnical t:?rounds hieh '\ ':'11 enc· '.Jer the 
yste from the tri 1 1 -el u_ 11', from h be innin ~ a 

eourt- artiul cas, evel" )~e kne t at a jUdicial eOUllC I eom­
0 ... ed of civil:' '1 1 1"s ul ultimat ly 1 vi t on t: 
a i of u tions of 11k ly to d v lop a it at"on 
. ilar to th t hie a to 0 tain in th eivel court 

in cri enal c so I beli ve t our conc rn ou ht 
to e it j Lice rat Ie ieeties. 

t­
e­

ou of 
I on 

ep 
ea es 

of 

cas s 
n ber 

also 

lO I t k it t at tho .' diel I Gounei se ks to rve t 0 
purpose ifor it of p~lic tion and civilian rtici ation 
in r vi . of c s • 

I "ould er D part t 
Ge 1" lone or po ~ of 
o 1'1c r of th D p rt ent 

t e
( r 

t 

- 3 ­



in 

Ith reg 
ntence, 

e conviction, 

or 
th 

f'ter con	 Y t e oar of vie , 
Jud e Advoc t G n ral 0 

xcept noted et r in tion of e 0 rd of 
~d to Ie ality of t e r cord of trial to support 

in hoI or in part, or rd to th ill lity
if concurr in y voc t G n r 1, 

d uc d t r in tion co unic t d to 
ut r~ty or appro riat 

r 1 houlJ. 
r ded to 
cr ar or 

civili 
ci ion 

If, 
Ie 
or 
ct 

of the 
hould 

In ord to coor in te in 
court- art! tt r , th r or Council 
co po d of' Ju	 e dvoc par ent 
an re re tive o:f the council 

.. 4 ..
 



rev! court­ tial proe or adequacy d r ult,
end polic i prove ent me s of voidin or correct­

! ortant 1'1' rene ay evelop in th ev r 1 
rt ents. 

- 5 ­



• • 

Corl4n,c11. 

reVl.·p• 

• 'In, ...,,,". 

thereof. 





OFFICE OF THE SECRETARY OF DEFENSE 

WASHINGTON 

Nov ber 6, 1948 

ORAND FO: 

rote s r und • or 
Chairman 

Honorab1 rdon Gray 
Depar ent or th rmy 

Honor ble 
Depar nt 

Honor b1e ugene • uck rt 
D par ent. f th ir Force her 

ber 

e ting of the Committee on a Unifo 
BER 11, 

SUBJECT:	 Agenda for t.h 
Justic on THURSDAY, NO 
o 12, 1948, at 10:00 

ill be consideration of the revised draft of th proposed 
cov rin the pp 11 te syst • 

B. 'l'h r ill b consider tion of the r vi ed dr tt or proposed 
tic1 22, conc rning the ppoint ent of th i 1 Couns 1 nd 0 f n Couna 1. 

I 

C. Ther will b contin tion r th di cussion on rtic1 f ar 2, 
ov rnin,g juri diction v r p sons 



2 

II. 

Artie1 : 
11 ben der tl ot th d ext tt £11 ng 

ropose 

nd d) 

nded) 
nd 

P in nt r Gener Court arti 19 
Appoin nt ot Speeial Court arti 1 20 

) 35 
36 
37 
3 

nded) 39 
te.	 40 

41 
42­

) 43 
46 

will a1 eon id. r ti n ot th propo t xt or n ber 
tiel 

1 

Cod t 

Attaehme,nta 
:1 



• 

• 

-




2 ­



-


• 

-




OFFICE OF THE SECRETARY OF DEFENSE 

WASHINGTON 

••
 

y 

, C 

con ider ti n r h of 
tiel : 

Cmtnara' 

nd d)
 
nd )
 

d) 
00 , 

t • 

uiry 

Inti eno Court 

te 36
 
38
 
42 

't44
26
 
45
 
47
nd )
 

nd d)
 
49
 
50
 
52
 



c 

emcrlded) 



c 
COMMrrTEE ON A UNIFORM CODE OF MILITARY JUSTICE
 

MINUTES OF MEETING
 
26 NOVEMBER 1948 - ROOM 3E-689 - 10:00 A.M.
 

Members in Attendance: 

Professor Edmund :M. Morgan, Jr., Chairman 
Honorable Gordon Gray, Assistant Secretary of the Army 
Honorable W. John Kenney, Under Secretary of the Navy 
Honorable Eugene M. Zuckert, Assistant Secretary of the 

Air Force 

Mr. Felix E. Larkin, Executive Secretary 

Others in Attendance: 

Colonel John P. Dinsmore, Department of the Arrrry 
Mr. Robert Haydock, Office of the Secret~ of Defense 
Colonel Stewart S. Maxey, Department of the Air Force 
Mr. Charles H. Mayer, Special Assistant to Mr. Kenney 
Mr. Robert S. Pasley, Counsel, Office of Naval Research 
Commander Halmar J. Webb, U.S. Coast Guard 
Mr. J. Joseph Whelan, Office of the Secretary of Defense 

*llIOOOOnOo( 

Mr. Gray submitted a statement for inclusion in the records 
of the Committee which explains his oppostion to the Committee's 
plan for appellate review and proposes an alternative one accept­
able to the Department of the Arury. Mr. Gray's statement w:i.ll 
be reproduced for distribution to the members of the Committee. 

Mr. Larkin advised the Committee that the Department of 
the Army had requested the Office of the Secretary of Defem e 
to give clearance on the new Arnt1 Manual for Courts-Martial. 
He thought it advisable to call this matter to the attention 
of the Committee because of the lack of' complete applicability 
of the Manual to the Departm:mt of the Air Force. He 
explained that if Public Law 759 and the !lanual are to be put 
into effect on February 1, 1949, as is presently required, 
considerations of time make it imperative that the Manual 



be submitted to the Government Printing Office immediately so 
as to have printed copies available throughout the world in 
advance of February 1. Discussion on this matter ensued and 
Mr. Zuckert was most emphatic in stating that the Department 
of the Air Force is of the opinion that Public Law 759 is 
not completely applicable to the Air Force and it should be 
understood that the release of the Manual in no sense implies 
that his Department approves the organizational features which 
it visualizes, i.e., Corps. 

Thereafter the Committee discussed and approved, some with 
modifications, the following proposed articles. The detailed 
changes are recorded in the formal minutes of the Committee and 
its decisions will be reflected in revised drafts which will be 

distributed to all members. 

Art. 2 11/23/48 Persons Subject to the Code 
Art. 23 11/19/48 Reciprocal Jurisdiction 
Art. 24 11/20/48 General Courts-Martial Jurisdiction 
Art. 25 Special Courts-Martial Jurisdiction 
Art. 27 ~~~~~t~ Jurisdiction of Other Tribunals 
Art. 28 11/20/48 Statute of Limitations 
Art. 36 11/17/48 Duties of Trial Judge Advocate, Etc. 
Art. 38 11/17/48 Oaths 
Art. 40 11/23/48 Pleas of the Accused 
Art. 42 11/19/48 Refusal to Appear or Testify 
Art. 43 11/24/48 Sel f Incrimination (Deferred) 
Art. 44 11/20/48 Depositions 
Art. 45 11/20/48 Records of Courts of Inquiry 
Art. 47 11/17/48 Voting and Ruling 
Art. 48 11/17/48 Number of Votes Required 
Art. 49 11/20/48 Court to Announce Action (Considered with 

Art. 38) 
Art. 50 11/19/48 Contempts 
Art. 52 11/20/48 Unlawfully Influencing Court 

In its discussion of Proposed Article 47 Voting and Ruling, 
the CoImDittee agreed that it should be the duty of the Jaw member 
to charge in open court on (1) presumption of innocence, reason­
able doubt, and burden of proof, and (2) that the charge should 
specify the elements of the crime. In respect to (2), Professor 
Morgan and Mr. Kenney were of the opinion that the law member 
should not retire with the Court while Mr. Gr~ and Mr. Zuckert 
were of the opinion that he should do so for purposes of voting 
only. 
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The Committee agreed to schedule its remaining meetLl'lgs 
as follows: 

Thursday, Decauber 9 at 2:30 p.m., and Friday, December 10 
at 10:00 a.m.
 

Thursday, December 16 and Friday, December 17
 
Tuesday, December 21 and Wednesday, December 22
 
Tuesday, December 28 and Wednesday, December 29
 

Whereupon the Committee adjourned at 6:00 p.m. 

FELIX E. LARKIN 
Executive Secretar,y 
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COMMITTEE ON A UNIFORM CODE OF MILITA..ltY JUSTICE
 
MINUTES OF MEETINGS
 

9 DECEMBER 1948 - ROOM 3E-689 - 2:30 P.M.
 
10 DECEMBER 1948 - ROOM 3&-689 - 10:00 A.M.
 

Members in Attendance: 

Professor :Edmund M. Morgan, Jr., Chairman 
Honorable Gordon Gray, Assistant Secretary of the Army 
Honorable W. John Kenney, Under Secretary of the Navy 

Mr. Felix E. Larkin, Executive Secretary 

Member Absent: 

Honorable Eugene M. Zuckert, Assistant Secretary of 
the Air Force 

:Mr. Brackley Shaw, General Counsel, Depart­
ment of the Air Force, represented Mr. 
Zuckert at the meetings. 

Others in Attendance: 

Colonel John P. Dinsmore, Department of the ArrIJ:r 
Mr. Robert Haydock, Office of the Secretary of Defense 
Colonel Stewart S. Maxey, Department of the Air Force 
Mr. Charles H. Mayer, Special Assistant to Mr. Kenney 
Mr. Robert S. Pasley, Counsel, Office of Naval Research 
Commander Halmar J. ebb, U.S. Coast Guard (Dec. 10 meeting) 
Mr. J. Joseph Whelan, Office of the Secretary of Defense 
Captain Edwin E. Woods, Assistant Judge Advocate, Department 

of the Navy 

IOOOOOOUUOOUI )( 

The COl!I!Dittee considered and approved, some vr:i.th 
modifications, the text of the following proposed Articles. 
The detailed changes are recorded in the formal minutes of the 
Committee and, where necessary, in revised drafts which will 
be distributed to all members. 

ES
 



ARTICLE DATE SUBJECT 

2A 11/23/48 Jurisdiction To Try Certain Personnel 

6 12/6/48 Apprehension 

7 12/7/48 Types of Restraint 

8 12/7/48 Who May Order Persons Into Restraint 

9 12/8/48 Restraint of Persons Charged ith Offenses 

17 11/29/48 Who May Serve On Courts-Martial Approved 
(Within Mr. Kenney's 

dissent on enlisted persons) 

40 12/2/48 Pleas of the Accused 

43 12/6/48 Compulsory Self-Incrimination, Etc. 

44 1l/30/48 Depositions 

53 Reco rd of Trial Discussed 
wi thout language 

54 11/26/48 Error of La'..r, Lesser Included Offenses 

55 11/26/48 Review of General Court-Martial Cases 

56 11/26/48 Review by Board of Review Split vote 

51 11/26/48 Review by the Judicial Council Approved 
(Within Mr. Gr~'s 

dissent) 

58 11/26/48 Review in the Office of the Judge Advocate 
General 

Approved 
(Within Mr. Gray's 

dissent) 

59 11/26/48 Appellate Counsel Approved 
( 1ithin Mr. Gray's 

dissent) 

60 12/9/48 Execution of Sentence, Etc. Approved 
(Within Mr. Gray's 

dissent) 

61 11/20/48 Cruel and Unusual Punishments Prohibited 

62 11/22/48 Maximum Lim!ts (Punishments) 

63 Reduction of Officers Discussed 
without language 

A.W. 104 (Plus Art. 15) Commanding Officer's Nonjudicial Punishments Split Vote 
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The text of proposed Article 56, above, relates to review
 
by the Boards of Review and, among other things, specifies tmt the
 
Boards shall be composed of officers or civilians. The action of
 
the Committee on the composition of such Boards resulted in a split
 
vote wi. th Professor Morgan and Mr. Kenney authorizing the inclusion
 
of civilians and with Mr. Gra"y and. Mr. Shaw favoring officers only.
 

Proposed Article 57, above, concerns review by the Judicial 
Council and, among other things, restricts the membership of the 
Council to civilians. At the Thursday meeting, Mr. Kenney proposed 
that the inclusion of senior regular and retired officers on the 
Council be permitted but withdrew this suggestion at the Frida"y meet­
ing. The membership of the Judicial Council will continue to be 
restricted to civilians. 

In connection with Article 62 Maximum Limits (Punishments), 
Professor Morgan indicated the desirability of incorporating in the 
Code an article on conspiracy and attempts to commit an offense. 

In its consideration of A.W. 104, the Committee discussed 
at length the lack of consistency in the exercise of options in the 
Army and Navy. Presently, enlisted personnel in the Navy cannot 
refuse Mast punishment while personnel in the Arr1Jy can exercise an 
option to refuse Company punishment. Further, the accused has the 
option to refuse a Summary (Deck) court in the Navy, whereas only 
non-commissioned officers have such an option in the~. The action 
of the Committee on these two points resulted in a split vote with 
Professor Morgan and Mr. Kenney voting for no option to refuse Mast 
punishment and for an option for all persons to refuse the Summazy 
(Deck) court, while Mr. Gray and Mr. Shaw voted to allow an option 
at Company punishment and no extension of the option at the Summary 
court. 

The Committee considered the recommendations of the special 
committees of the American Bar Association, New York County Lawyers 
Association, The Association of the Bar of the City of New York and 
War Veterans Bar Association, and it was agreed that most of their 
suggestions have been incorporated in the proposed Code. The Com­
mittee was of the opinion that their suggestion relative to the 
selection of a court from a panel designated by higher authority 
merits further consideration. 

The Committee will again meet on Thursd~, 16 December 1948 
at 2:00 p.m., and Friday, 17 December 1948, at 10:00 a.m. 

Whereupon the Committee adjourned at 5:25 p.m. on 9 December 
1948, and at 12:30 p.m. on 10 December 1948. 

FELIX E. LARKm 
Executive Secretar,y 
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COMMITTEE ON A UNIFORM CODE OF MILITARY JUSTICE
 
MINUTES OF MEEl'INGS
 

16 DECEMBER 1948 - ROOM 3E-689 - 2:30 P.M.
 
17 DECEMBER 1948 - ROOM 3E-689 - 10:00 A.M.
 

Members in Attendance: 

Professor Edmund M. Morgan, Jr., Chairman 
Honorable Gordon Gray, Assistant Secretary of the Army 
Honorable W. John Kenney, Under Secretary of the Navy 

(Dec. 16 meeting) 
Honorable Eugene M. Zuckert, Assistant Secretary of the 

Air Force (Dec. 16 meeting) 

Mr. Felix E. Larkin, Executive Secretary 

others in Attendance: 

Colonel John P. Dinsmore, Department of the ArIrIY" 
Mr. Robert Haydock, Office of the Secretar,y of Defense 
Colonel Stewart S. Maxey, Department of the Air Force 
Mr. Charles H. Mayer, Special Assistant to Mr. Kenney 
Mr. Robert S. Pai.ey, Counsel, Office of Naval Research 
Mr. J. Joseph Whelan, Office of the Secretar,y of Defense 
Captain Edwin X. Woods, Assistant Judge Advocate, Department 

of the Navy 

iHOOOOOOOHOOO! 

The Committee considered and approved, some with amendments 
and editorial changes, the text of the following proposed Articles. 
The detailed changes are recorded in the formal minutes of the 
Committee and, where necessar,y, in revised drafts which will be 
distributed to all members. 



ARTICLE DATE SUBJECT 

3 12/13/48 Assignment of Judge Advocates, etc. 

4 12/16/48 Territorial Applicability 

12 12/9/48 Confinement with Ene~ Prisoners, etc. 

13 12/10/48 Punishment Prohibited Before Trial 

15 12/7/48 Discip1inar,r Powers of Commanding Officer 

18 12/6/48 Law Member of General Courts-Martial 
(lrithin previously recorded split
 

vote on law member)
 

28 12/13/48 Statute of Lind tattons
 

30 12/13/48 Preliminary Charges
 

31 12/13/48 Investigation
 

32 12/13/48 Forwarding of Charges
 

33 12/13/48 Advice of Staff Judge Advocate, etc.
 

34 12/13/48 Service of Charges
 

51 12/7/48 Lesser Included Offenses
 

53 12/13/48 Records of Trial
 

60a 12/12/48 Petition for a New Trial
 

60b 12/12/48 Clemency
 

60c 12/13/48 Vacation of Susp ended Sentences
 

In connection with Article 31, the Committee added new 
paragraphs (c) and (d) to read as follows: 

It( c) In the event that an investigation of the 
subject matter of the offense charged has been con­
ducted in the normal course of administration, if 
agreeable to the accused the requirements of this 
article shall be deemed satisfied if the accused 
was present at such investigation and afforded the
 
opportunities for representation, cross-examination
 

-2­



and presentation prescribed in sub-paragraph (b) of
 
this Article.
 

lI(d) The requirements of this Article shall be
 
binding on all persons administering this Code, but
 
failure to follow them in any case shall not con­

stitute jurisdictional error. ­

The effect of paragraph (c) is to recognize investigations
 

by Courts of Inquiry, Boards of Investigation, etc. Paragraph
 
(d) clarifies the fact that failure to properly follow the
 
investigative process does not cause jurisdictional error.
 

Drafts of proposed Articles 121 through 127 were distributed 
to the members for their subsequent consideration. The text 
of these Articles, other than 124 and 127, will not be considered 
by the Committee unless requested. to do so by one of its members 
or by the orking Group. 

Mr. Larkin explained the different concepts of Courts of 
Inquiry and Boards of Investigation in the Departments of the 
Arnw, the Navy and the Air Force, and requested the advice of 
the Committee on how they should be treated in the Code. The 
Committee established the principle that such an article should 
be drawn for the Code in a manner so as to incorporate and 
preserve the existing uses, though different, of such courts 
and boards. 

Mr. Larkin next indicated that the Committee is scheduled 
to consider a draft of the Punitive Articles at its next meeting. 
He pointed out that the present draft attempts to present a 
modernized version of the Articles and incorporates the results 
of the 'WOrk of a Subcommittee of the Working Group, extensive 
study by the Research Group and Professor Morgan's thoughts. 

Whereupon the Committee adjourned at 5:00 p.m. on 
16 December and at 11:45 a.m. on 17 December. 

FELIX E. LARKIN 
Executive Secretary 
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COMMITTEE ON A UNIFORM CODE OF MIUTARY JUSTICE 
MINUT ~ OF :MEETING 

13 JANU. RY 1949 - ROOM 3E-689 - 2:00 P.M. 

Members in ~ttenda~ce: 

Professor Edmund M. Morgan, Jr., Chainnan 
Honorable Gordon Gray, Assistant Secretary of the Army 
Honorable W. John Kenney" Under Secretary of the Navy 
Honorable iugene M. Zuckert, Assistant Secretary of the 

Air Force 

Mr. Felix E. Larkin, Executive Secretary 

Others in Attendance: 

Colonel John P. Dinsmore, epartment of the rmy 
Mr. Robert Haydock, Office of the Secretary of Defense 
Colonel Stewart S. Maxey, Department of the Air Force 
Mr. Charles H. Mayer, Special ssistant to :lr. Kenneyj 

Mr. Robert S. Pasley, Counsel, Office of aval Research 
Captain Edwin E. iroods, ssistant Judge Advocate, 

Departrr.ent of the Navy 

The Committee considered and approved with amendments and 
editorial changes, the text of the Uniform Code dated 1/7/49. 

I 

The more important decisions of the Committee are as 
follows: 

Art. 1. Add definitions of midshipman, law officer,
 
law specialist, and legal officer. The definition of "accuser"
 
was amended to include a person who has other than an official
 
interest in the prosecution. 

Art. 2. Paragraph (4) was split into two sections. One 
dealing with retired Regulars and the other dealing with retired 
reserve pelsonnel receiving hospital benefits. 



Paragraph (10) is to conform to present Army 
language and interpretation. 

The second sentence of (a) was deleted asArt. 3. 
unnecessary. 

Art. 4. The Secretary of the Department was substituted 
for the JAG and the article is to be rewritten to conform to 
Article 75. 

Art. 6. Language of (a) was revised to make clear that 
JAG did not actually assign personnel. 

Art. 15. Subdivision (b) is to be rewritten to allow the 
Secretary of a Department. to givp. an option to refuse punish­
ment under A'rticle 15 by regulation. 

Art. 22. Subdivision (b) is to be changed by inserting 
"accuser" as redefined. 

Change (b) to conform to Article 22.Art. 23. 

Art. 24. Add paragraph to permit Secretary to empower
 
commanding officers and officers in charge to convene summary
 
courts-martial.
 

Art. 28. Insert "convening authority" in lieu of "president". 
Use "convening authority" throughout Code in lieu of "appoint­
ing authority". 

Art. 29. Add provision for special courts-martial and
 
provide for action where a complete record is not kept.
 

Art. 32. In (c) delete "if agreeable to the accused" and
 
revise language to alloW accused to request further investigation.
 

In (c) change "attach" to "forward for attachment".Art. 38. 

Art. 39. Article is to be redrafted to avoid use of terms
 
"open" and "closed".
 

Oaths are to be specified by regulations.Art. 42. 

Art. 43. Subdivision (d) is to be changed tp read "absent
 
from the power of the United States to subject him to its juris­

diction "or similar language.
 

Art. 51. Subdivision (b) is to be reworded as in previous
 
draft. In Cc) delete "law of the case".
 

Art. 54. Delete (d) and incorporate in Article 65. Reword 
(a) so that law officer shall authenticate general court-martial
 
record instead of trial counsel.
 



•
 

Art. 57. Working Group is permitted to make further change 
in Article 57. 

Art. 66. Add language in (g) to allow Judge Advocates General 
to prescribe rules of procedure before Boards of Review. 

Art. 75. Subdivisions (a) and (b) consolidated by language 
proposed by Professor Morgan. Last sentence of Article is 
modified to allow a restored officer to receive pay and allowances 
for period between dismissal and restoration. 

Art. 99. Add Ilmilitary property" in paragraphs (2) and (3).
 

Art. 108. Deleted.
 

Art. 111. Redraft to include negligent hazard and to eliminate
 
aircraft. 

Art. 117. Deleted. 

Art. 136. Oaths are to be specified in regulations. 

Art. 137. Add clause in (a) similar to (b) (6) • 

Art. 138. Deleted. 

Art. 139. Delete clause requiring Articles to be read and 
explained every six months. 

Art. 140. Article to be made discretionary and ~500 limit 
deleted. 

Numerous other changes in phraseology were made which ~~ll be 
reflected in the final drafts of the Code. 

The Committee adjourned at 3:30 P.M. on January 14, 1949. 

FELIX E. LARKIN 
Executive Secretary 
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