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Statemenb~ rthur R. Farmer, Chairman, Committee on 'ilitary

Law ot the ar Veterans Bar Assooiation, tor presentation 
to ~ubcoamlttee No.1. House Committee on Armed Saryi08e. 

Consideration ot li.R. 249B compels the cODclusion that 

this Unitorm Cods ot Military Juctice is an outstanding work of 

codifioation, simplitication and correction of the Articles ot er 

and the Articles for the GOTernaent of the NaTY. D1 loopholes 

that were left in the army oourt-martial system by the proTisions 

of the Elston Act haTe been closed in the Code, and the e.tablishment 

ot a singls system of courts-martial tor all the SerTices fills a 

long-felt want . The modification of the duties of the present law 

me~ber ot a general court-martial. 80 8S to make hi. in ettect the 

judge and the other members of the court the jury for the purpose 

of arriTing at findings with respect to the charges and spsoifioations, 

is greatly to be commended. 

The reTised proTisions for reTiew of records of trial 

set torth in Part IX ot the Unitorm Code are especially salutary 

(~ith a 8ingle e1ception that will be noted later in this statement) 

in two respeots: (a) they greatly simplity th< proyisions ot A.W.501; 

and (b) tbe creation ot a Judioial Council oonsisting of properly 

qualified layman.who will beTe the s tatue ot judges ot the United 

states Co~ts ot Appeal , 1s a tremendoUB adTancement not only in the 

proper funotioning ot the oourt-martial system, but also toward the 

gaining of military and publio oontidence in the workings of the 

SerTices' courts. 

It would be pos8ible to co~end the Unitorm Code in maD1 

other respeots and the greatest credit i. due to its framers for 

their work of oodification. lhe difticulty, howeTer, is that the 

basic retorm ~hich the court-martial system requires and ~ithout 

which no rsal reform is possible - the elimination of command oontrol 
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trom the courts - is conspicuously Bissing. TInder the "nitors Code 

the coasanding general _ill still appoint the Bsabers at the court, 

the trial oOQDsel SDd the defense C uDeel fro. members ot his command, 

and will revie_ the tindings and centence. e _ill still have the 

same old story ot a court and co~eelJ allot whoa are dependent 

upon the appointing and reviewing authority tor their etficiency 

ratings, their promotions , their duties and their leaves. 

The provisions ot Article 37 whioh prohibit the censure , 
ot the court and counsel and any attempt to ooeroe the court.s 

aotions, will be valueless in a situation where the oommanding
• 

general desires t~ circDavsnt thea. It is naivs to suppose that it 

will be nscessary tor the commanding general to use such direct 

means ot influenoing the court that they could torm the basi. tor 

prosecution under Article 37. And no one who served in any branch 

ot the armed torcea would under-esti ate the difticulty ot obtaining 

an aocuser ot the commanding general, or a trial ot the charges it 

an acouser could be found. he only method ot aaking etfective 

the prohibitions of Article 37 is to reacTS trom command the power 

to influence the court. 

It cannot be emphasized too strongly that practically 

every committee Which has studied the subject haa .ade the removal 

of command control the ~ gua ~ ot etfective conrt-~rtial con

trol. he War ne,artment Advisory Co.a1ttee on Kilitary Justice 

made the checking of command control its primary recommendation. 

Its conclusion, atter having haard the Secretary at ,ar, the Army ' s 

Chiet ot Statt , the Judge adTocate General ot the Army, and scores 

of other high ofticials and ranking ofticers, after having taken 

testimuny in regional public hearinss in ten of the largest cities 

in the United States, and atter having digested the contents ot 



nThe Committee is convinced that in many instanoes 
the commanding officer ~'ho selected the .....mbers of the courts 
made e deliberate attempt to intluence their decisions. It is 
not suggested that all commanders adopted this practice but 
its pre~ence was not denied and indeed in some iLstanc9S 
was freely admitted. The close association b~t~een the com
mhDding general, the starf Judge advocate, and the officars of 
his division mada it eaBY for the memberB of thB court to acquaint
themselves with the views of the commanding otticer. Ordinarily 

~. 

hundreds ot letters and answers to its mimeographed questionnaires , 

was aa followl (Report, pages 6-7): 

in the last war a general cOllrt was appointed by the ..ajar
general of a division from the otficers in his command, and in 
due course their Judgment wes revieVied by him. liot infrequently
the members ot the court were given to undetstand that in Dase 
of a conviction they should tapose the maximum sentence provided
1n the statute 80 that the general, who hed no power to increase 
a sentence, aight fix it to suit his own ide8a. • • •• 

"Indeed, the general attitude is expressed by the maxim 
that discipline is a tunction 01' command. Undollbtedly there was 
in many instances an honest conviction thet since the appdnting
authority was responsibla for the weltare Bnd livestof his aen, 
he also had the power to punish thea and consequently the courts 
appointed by him should oarry out his ill. e think that this 
a~~ltude 18 caapletely wrong and Bubversive at morale; Bnd that 
it is necessary to take defInite steps to guard against the 
breakdo~n or the systea at this point by making such aotion 
contrary to the Artioles 01' ·ar or regulations and by protectipg
the oo~ts 1'rom the infl~ence or the ofricers ho authorize and
conduct the prose cution. 

In a poll oonducted by the Judge Ad~oeate ' s esociation, 

a national organization comprising in its membership nearly 2,200 

or 80me 2.700 lawyers who ser~ed as ofticers 1n the Judge AdTooate 

General's De.artment during .orld ar II, 703 out or 7744embers, 

replying to a questionnaire , advocated the total separation of t~ 

appointing and reviewing author ity 1'rom command, with the power 01' 

the ooamanding otficer limited to appointing the trial Judge ad

vocate end to referring tha charges for trial. The resolutions 01' 

the House 01' Deleg.tea of the American Bar Assooiation, dendemning 

the pro~isions 01' the Articles 01' ar which e1'fectuate command con

trol and which are oarried torward into the rni1'orm Code, are too 

tamiliar to the members or this oommittee to require quotation, nor 
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is the fact that praotically e~erl other bar association and Teterans 

organization, as well 8S the NaTY ' s own Keette Board, has taken a 

strung position against the perpetuati~n of such powers in the com

manding officer, new to the members of this committee . 

It would Seem. proper, hOJl6'1'er, t o r atar to two 0&lIe8 in tba 

Federal courts whioh were ret rred to in an artiole ~ritten by 

George A. Spieg~lberg, ~s~., Chairman ot the S~ecial Committes on 

Military Justioe ot the American Bar Association, in the JRnuory, 

1949 issue of that association's Journal. The first is Shauiro T. 

United States, &9 P. Supp . 205 , and the second is Beets T. Runter, 

75 P. Supp. 825. ithout going into the facts which brought torth 
• tbese acid ooaments made by federal judges - and ~hich certainly 

merited the comments - the following is taken tro~ the court 's 

opinion in the ~hapiro oase: 

"A aore flagrant case of military despotism would be hard 
to i agine. It was the Terdict of a supoosedly impartial
judicial tribunal; but it was eTidently rendered in spite
&gainst a junior ofticer who had dared to demonstrate the 
fallibil ty ot the judgment at his superior officers on the 
court - who had, indeed, made them look ridiculous. It was 
a cese at almost complete denial of plaintiff's c nstitutional 
rights. It brings great discredit u'~on the administration 
of military Justice." 

And in Bests T. F:unter , Circuit Judge urrah said: 

"Ths trial of this cass in the eyes of both the prosecction
and the defeuse was wholly obnoxioU8 and repisive to their 
fundamental senae of justice, and that is the test lI'whioh 
this Court should Judge it. 

"Tba Court haa no difficulty in finding that the court which 
tried this man was saturated with tyrannYj the coaplianoe with 
the Article. of liar and with military .lus"ice ,",s an emnty and 
faroical compliance onll, and the Court so finds trom the facts 
and so holds as a matter ot law. 

"He (the acoused) CQuld not have received due process ot law 
in a trial in a court betore men whose Judgments did not belong 
to them, wbo had not the w11l now the power to pass treelJ 
uoon the Ruilt or innocence of th~s petitioner ' s oftense, the 
orrense tor _hien fie was ch8rgad~ 
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No system which permits the possibility of trials which 

deservedly bring forth such judicial criticism can properly be 

termed a system of Justice - military or otherwise. 

The remedy is simnle and wos first succinctly stated by 

Secretary Patterson ' s l'iar rAlpartment Advisory Committee on !'llitary 

Justice. That it bore in mind the necessity of nreserving the 

disciplinsry authority of commend is explicit in its statement. 

The Committee s.id (Report, page 9): 

"Tbe need to preserve the discipUlI.ry authority of the 
command and at the same time to proteot the independence of 
the court can be met in the following manner . The authority 
ot the division or post commander to reter a charge tor prompt
trial to a court appointed by a Judge advocate should be absolute . 

he commander should, ot course, be furnished with a Judge ad
vocate to advise him with reference t~ the disposition of the 
cbarge. The right at the command to oontrol the prosecution, 
and to nama the trial judge advooate, who should be a trained 
lawyer, should be retained. 'thd Judge dvocate General's De
partment, howoT~r, should b~come the appointing and reviewing
autnvrity independent of the command. For this ourpose the 
present organization of the Judge Advocate General's Depart~ent 
may be surfioient and the po.er to select and review its Judg
ment sbould normally rest with the ~taff Jud~e Advocate at Army
level, 80 that the me~bers ot the oourt may be seleoted trom a 
wider area and the per~nnial problem of disparity of sentence. 
in similar cases may be at least art1ally solved. It may be 
best in oertain instances to place the authority on a higher 
leTel~ or in case ot war or in C8S8 of u~lt8 eatabllshed at a 
distance trom. the c :~mmand, to delegate the aUT hor1 ty to a 
division or smaller unit. We believe that tbe flexibility of 
suoh • system ill aid 1n the Bolv1ng of many problems and 
will parmit the establishment of permanent courts or traveling 
courts if they be found desirsble ." 

The ohanges reoommended are neither drastic administra~i

vily nor d1tfioult of accom,lishment practioally , however revolu

tionary they may be in conceot in the armed forces of tbe United 

States. They require only the substitution of t~e senior me~ber 

of the Judge .dvoo~te General's Tepartmant or senior legal specialist 

attached to a command, for the cOmGandlng officer as the c~nTenlng 

authority. Each cummanding general of a divirion or other proper 

unit will deSignate a panel of officers for oourt-martial duty. 

http:discipUlI.ry
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In the ordinary oourse, the convening 8uth~ rity wo uld aupoint the 

c 'ourt trom the ,Panel submitted by the oOOlll1O,nding general ot the 

diTision ot which the accused is a member. ~t ~hen th6t commanding 

gener.l has shown any tendency to atte4~ t t o Infl~ence the members 

ot the panel - even though it would be impossible to obtain a oon

Tiction under Article 37, or it it were inexpedient to transter or 

try the commanding general because ot his milltary value - then 

the acoused froa that diviaion would be tried by mamb6rs of a panel 

trom anotker dlTls1on. 

It is ObTious that the problem would be more difficult 

in the naval f orces, but the cu.to~ in the lavy hes been for ths 

Seoretary of the NaTY and the Naval Judge Advocate General to re

tain largely the power to appoint its general courts-martial, end 

it hes not been customary f er the cOmmBndi~ officers of units ot 

the fleet to appoint such c ~urts. In the normal case, therefore. 

it is 89parent that it would be quita practicable for the senior 

legal spooielist attached to the statf ot ths cOAmander-in-chiet 

ot a teet, or the commanding o[ricer ot a naval station or largar 

ahore aetivity ot the Navy beyond the continentel limits of the 

United Stetes (Unitorm Code, Article 22) to opnvone a court with 

no greater difficulty than the commander-in-ohief of the tleet 

or the oomwandlng officer ot the naval station would haTe experienced 

in so doing. The proTisiona of subdiTi8ion (&) and (7) of Artie14 

2Z giving conTening aQth~rit1 t o othar coamanding officers on 

lower levels may be ountinued by subsitituting for thBse commanding 

otfioers the senior m~ber of the ludge Advooate General's Corps 

or the eenior legal speoialist attaohed to their staft. 
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It is quite possible that a lituation may arise in the 

NaT7 where no legal specialist will be aTailable. In such instances, 

a legal specialist could be temporarily attaohed to the staff of 

the COQm8nd . A court which has the power to impose a sentence at 

death, of life imprisonment, or of bad- oonduct or dishonorable 

disoharge (which carry with them permanent disgraoe and lapairment 

of earning power in ciTilian life), should not be so apPointed as 

to permit of any possible reflection upon its lapartiality and in

dependence merely because it would be inconvenient to attach, 

temporarily, a legal speoialist to a lower echelon ot one ot the 

s8rvlc8S. 

The senior .ember at the ludge AdTocate General's 

Corps, or the oenior legal specialist, haTing been designated aa 

the oonTenlag authorlt1, the aaae powera at review ahould be exer

ois~d by them as are exeroised by the commanding officer as con 

Tening authority under the proposed Uniform Code. Before the 

record Is forwarded to the convening authority tor review, how6Ter, 

it should be passed upon by the oommanding otUcer who in the 

Uniform Code is designa ted as conTening authority, for the exer

cis8 of clemency. His endorsement would limit the power at the 

reTiewing authorities with respeot to approTal of the sentenoe. 

In addition to this pr1&ary reTision in the method of 

appointing general courts and oooompl1shing the initial reTie. of 

their findings and Eentence, oertain other laportant changes should 

be made in the Uniform Code . These w1ll be discussed in the order 

of their appearance in the Articles of the Code. 



1. Artiole 8 authori zes 01T11 officer s Bu_meril1 to 
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a~prehend "A deserter fro. the armed toroes ot the United States". 

~his article should be amended so as to authorize such officers 

to apprehend~ deserter or a person absent ~lthout lesTs fro. the 

armed forces of the United States". The heading of the article 

should be amended in like manner to read: "Apprehension ot Deserters 

and Personnel Absent Without LaaTs". 

2. Article 15 is concerned with the right of a commanding 

officer t o Lapose non-judicial punishment. In the Arm, an accused has 

the right, under the provisions of the Manual for Courts-Martial, to 

refuse such punishment and demand trial by a court-aartial. In the 

Navy this i. not true. When it is reali zed that a oommanding officer 

may, under subdivision (aXl)(C) Lapose UpOD an officer forfeiture of 

1/2 pay per month for a period up to three month., and may in like 

manner reduce an enlisted man in grade or order hla oonfined on bread 

and water tor tiTe days, the injustice ot such a proTisian Is apparent. 

Whether or not the Laposition of punishment of such severity, without a 

right to trial, ha. been sanctified by custom in one branch of the 

~rvice, it i. still unjustifiable, and the fact that no such power 

is giv&n to commanding officers in another branch of the SOrvice and 

disoipline has been maintained despite the lack ot Buch po~er, shows 

conolu8iTsly that the power 1s not necessary to the maintenance ot 

discipline. 
In any eTant. continement on bread and water is a bar

barous relic of earlier days and should be abolished, and if the 

commanding officer is to have power to !apose non-judicial punism.ent 

without affording his personnel an opportunity to demand trial bT 

court-martial, then he should not be permitted to impose forfeiture 
ot one-halt pay per month tor aore than one aonth. nor to reduce 

an enlisted .an in grade . It 1s hereby earnestly recommended, 

ho~ever, that the non-judicial punishments, with the exception of 



continement on bread and water, be maintained aa provided by the 

bill, but that the right to demand trial by court-martial be 

written in. 

rurther, trial by court-martial should be trial by a 

apecial or general court and not by the commanding officer's altar 

ego, the summary court officer. In order to effect the latter 

change, Article 20 .ust be amended, as hereinafter set forth. 

3. Artiole 19: Under the provisions of this article 

epecial courts-martial may judge a bad- conduct discharge eTen though 

not a single member ot the court or or counsel 1s trained in the 

law. It is certain that a bad- conduot discharge will be a stain on 

a .an' s reoord throughout life and will seriously affect both his 

opportunities to obtain employment and his chances for advancement. 

Suoh a stigma and the imposition of such a handicap should not be 

imposed unless a law offioer shall sit as a .ember of the court 

to !uide it in its reoeption of evidenoe and in the applioation 

of the releTant law. It is therefore strongly urged that Article 

19 be amended by adding the follOwing language to the final sen

tence of Article 19 : 

"and unless a law offioer, qualified as set forth in 
ticle 26(a) hereof, shall be appOinted t o the court and 

shall be present throughout the trial." 

4 . Article 20: Thie article should be amended by adding 

to the first sentence the follo~ing words: 

ftnor shall he be brought to trial before a 8WRmsry 
court-martial in anT 8Tant, unless he shall consent to 
trial by such court." 
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5. Article 32: SubdiTision (b) ot this artiole enwaerates 

the mattero of which the accuoed shall be advised in oonnection 

with the invest1gation ot the charges preterred. It should be 

amended to include a provision that he must be advised ot his right 

to be represented by counsel. To assume that the accused will be 

aware ot thia right without beins specitically intormed of it, 

would be most unrealistic and it the accused is to have the right 

to be represented by counsel, it should be made realistic by the 

ohange indicated. This ohange may be aocomplished by rewording 

the tirst line ot subdivision (b) a. tollows: 

"The accused shall be advloed ot the chargsa asainst him 
end ot his risht to be represented by counsel * • • " 

6. Article 52: Subdivision (c) ot this article require. 

en amendment to el1m1nate a material sourcs ot contusion. This 

subdivision provides, among othar thing., as tollo s: 

"A tie vote * • • on a question ot the aooused's 
sanity shall be a detsraination against the accused." 

This section should be amended by stating specitically that the 

loss ot a motion tor a tinding ot not suilty based upon the accused's 

lack ot sanity, shall not oreclude a tinding ot not guilty beoause 

ot the accused' lack ot sanity, and that an accused may not be 

convioted where his sanity 1s in i8Bue, except upon the eoncurrence 

ot two-thirds ot the members ot the court present at the time the 

Tote ~a8 taken as to the sanity ot the acoused. 

7. Article 66: The tramers ot the Uniform Code have 

done an especially tine piece ot work ith respect to the system ot 

reTiaw. Nevertheless, a most undesirable proTision is embodied in 

subdivision (e) ot Article 66. This subdivision provides that within 

ten days after any decision or a Board or Review, thB Judge Ad

vocate general may ret~r the case tor reconsideration to the same 
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or another ~ard ot ReTiew . 

The decision of a Board of ReTiew sboQld be final 8nd no more 

exouse exists t or retrring the s ame case t o an~ther Board ot ReTiew 

than for bringing before the Cvurt of Appeals for the Second Circuit 

a case which has already been decided by the Court of Ap peals for the 
, First Cirouit. Under the proTi<ions of subdivision (b)(l) of Artiole 

67, the Judioial Council is re quired to review tbe reoord in all oases 

reTle.sd by a Board of Revie.. lIhicb tbe Judge i.dTocate Genersl orders 

forwarded to tbe Judicial Council for reTiew. Tha t proTieion givea 

to the ludge Advocate General the right to cause a reTiew of a deoision 

of a Iloard of ReTiew in wbioh he does not oonour. RaTing tha ri(ht 

to subait suoh a case to the ludioial Council, bo reason exists why 

he sboQld be able to peddl, tbe case among otber Boards of ReTiew 

until be obtains the decision whiob he desires . 

B. Article 67: SubdiTision (c) of tbis article prOTide. 

that tbe Judioial Council shall act u~on a Jetition for reTiew 

within fifteen days of the receipt thereof. It seems likely that 

this period may be insufficient in many instanoes , and it is 

therSbte suggested that the period should be eularged to t birty 

days. 

9 . Articl e 69: In the interests of clarity, the first 

part or the 8econd sentence or ttls article 8ho~d be re~orded as 

followe: 

"If any part of the findings or sentence is found in
correct in law or in taot * • $w. 

It is d1ffioQlt to believe that in the oase of a reTiew by an of

ficer in tbe offioe of the Judge AdTocate General, the reTiewing 

offioer shall not baTe the power to weigb the eTidence in like 

manner as the ~oard ot Revie. and Judicial Council ere now am~owered . 

http:reTle.sd
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This should be aade claar by the rewording indica ted. 

10. article 70: In order to make aubdivision (0)(3) 

ot this article contorm to the proposed amendment to subdivision 

_ ~ (3) at ~rticle ea, it should be reworded as tallows: 

"when The Judge ,dvooate General hal transmitted a 
case to the Judicial Council." 

While the Unitorm Code will not sccomplish the desired re

sult at aOhieving a real system at justice in the courts ot tbo 

armed servioes unless command oontrol is eliminated iA the manner 

indicated in this statement, it cannot be too strongly emphasized 

that the revisions ot the present Articles at War and Articles for 

the Government of the Navy embodied in the Code are .ssential parts 

at suoh a system. Esoh ot them must be maintained, sUbJsot to the 

changes above set torth, in addition to the r~mov.l ot oommand control, 

it real reform il to be aooompliahed. 

Respeotfully submitted, 

ARTHUR B. FAR~! Chairman,
Committee on Mil tary Law 
War Veterans Bar Assooiat!on • 
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