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Statemend iy Arthur E. Farmer, Chairman, Committee on Military
Law of the War Veterans Bar Assoclatlon, for presentation
to Subcommittee No. 1, FHouse Committee om Armed Services.

Consideration of H.R, 2498 compels the conclusion that
this Uniform Code of Military Justice is an outstanding work of
codification, simplification and correction of the Articles of War
and the Articles for the Government of the Navy. Many loopholes
that were left in the army court-martisl system by the provisions
of the Elston Act have been closed in the Code, and the establishment
of a single system of courts-martial for all the Services fills a
long-felt want. The modification of the duties of the present law
member of a general court-martial, so as to make him in effect the

judge and the other members of the court the jury for the purpose
of arriving et findings with respect to the charges and apeaificatiens,_
is greatly to be commended.

The revised provisions for review of records of trial
set forth in Part IX of the Uniform Code are especially salutary
(with a single exception that will be noted later in this statement)
in two respects: (a) they greatly simplify the provisions of A.W.50%;
and (b) the creation of a Judicial Counecil congisting of properly
qualified laymentwho will have the status of judges Of the United
States Courts of Appeal, is & tremendous édvancalant nﬁt only in the
proper functioning of the court-martial system, but also toward the
gaining of military amd public confidence in the workings of the
Services' courts. |

It would be possible to commend the Uniform Code in many

other respeets and the grsatest credit'la”dﬁc to its framers for

; their work of codification, The difficulty, however, is that the

basiec reform which the court-martisl system requires and without
which no real reform is possible - the elimination of command control



from the courts - is conspicuously missing. Under the Uniform Code
the commanding general will still appoint the members of the eourt,
the trial counsel and the defense coumsel from members of his command,
and will review the findings and sentence. e will still have the
same old story of a court and counsel, all of whom are dependent

upon the appointing and reviewing authority for their effiel eney
ratings, their promotions, their duties and their leaves.

The provisions of Artiels 37 which prohibit the censure
of the court and ecounsel and any attempt to coerce the court's
actions, will be valueless in a situstion where the commending
general desires to circumvent them. It is naive to aﬁppoae that it
will be necessary for the commanding general to use such direct
means of influenecing the court that they could form the basis for
prosecution under Artiecls 37, 4nd no one who served in any branch
of the armed forces would under-esti.ate the diffieculty of obtaining
ah agceuser of the commanding genersl, or a trial of the charges if
an accuser could be found. The only'method of making effective
the prohibitions of Article 37 is to remove from commend the power
~ %o influence the court.

It oannot be anphasizad too strong;y that practicallr
every connittoo which has studied the aanoot has made the removal
of command control the gégg‘g__.g__ of effective court-martial con=-
trol. “he War Devartment Advisory Committee on Military Justice
made the checking of command csht;el_itq primary recommendation.
Iits conclusion, after having heard the Seorotary of War, the Army's
Chief of Staff, the Judge Advocate General of the Army, and scores
of other high ntriciala.anﬂ ranking officers, after having taken
testimony in regional publie hearings in ten of the largest cities
in the United States, and after having digested the contents of



hundreds of letters and answers to its mimeographed guestionnaires,
was as follows (Report, pages 6-7):

"The Committee is convinced that in many instances
the commanding officer who selected the members of the courts
made & deliberate attempt to influence their decisions. It is
not suggested that all commanders adopted this practice but
its prewience was not denied end indeed im some instances
was freely admitted. The close association between the com-
mending general, the staff judge advocate, and the officers of
his division made it sasy for the members of the court to aequaint
thamgelvaa with the views of the commanding officer. Ordinarily
in the last war & genaral court was appointed by the major
general of a division from the officers in his command, and in
due course their judgment was reviewed by him., Not infrequently
the members of the court were given to undetstand that in case
of a convietion they should impose the maximum sentence provided
in the statuts so that the gemeral, who had mo power to inerease
a sentence, might fix it to suit his own ideas, * * ¥

"Indeed, the general attitude is expressed by the maxim
that diseipline is a function of command. Undoubtedly there was
in many instances an honest convietion that since the eppdnting
authority was responsible for the welfere and livestof his men

he also had the power to punish them and consequently the courts
_ nggg ted by him should carry out his will. We thipk that this
a ude is completely wrong and subversive of morale; and that
it is necessary to t definite ataga to guard against the
breakdown of the system at this poin g%; making such aetion
TE
T

gEhieg oo i fri e of N SE Soppletiont it b pepiseiyge
eonduc e proseecution,

' In a poll conducted by the Judge Advocate's Association,
& national organization comprisimg in 1ts membership nearly £,200
of scme 2,700 lawyers who served as officers in the Judge Advocate
General's Department during World War II, 703 out of 774 mewmbers,
replying to a questiomnaire, advocated the total separation of the
appointing and reviewing authority from commend, with the power of
the commanding officer limited to appointing the trial judge ad-
vocate and to referring the charges for trial. The resolations of
the House of Delegates of the American Bar Association, desdemning
the provisions of the Articles of War which effectuate command con=-

trol and which are carried forward into the Uniform Code, are too

familiar to the members of this committee to require quotation, nor
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i8 the fact that practically every other bar assoclation and veterans

organization, as well as the Navy's own Keeffe Board, has taken a
strong position against the perpetunation of sueh powers in the com-

maending officer, new to the members of this committes.

It would seem proper, however, to refer to two cases in the
Federal courts which were referred to in anm article written by
George A. Spiegelberg, Esq., Chairman of the Special Committee on
Military Justice of the Zmerican Bar Association, in the January,
1949 issue of that association's journal. The first is Shapiro v.

United S 8, 69 F, Supp. 205, and the second is Beets wv. Hunter,
75 ¥, Supp, 825, Without going into the facte which brought forth

these acid comments made by Pederal judges - and whieh certainly
merited the comments - the following is taken from the court's
opinion in the Shapiro ecase:

"A more flagrant case of military despotism would be hard
to i agine. It was the verdiet of a supposedly impartial
Judicial tribunel; but it was evidently rendered in spite
against a junior officer who had dared to demonstrate the
fallibility of the -agsnant of his superior officers on the
court - who had, inde made them look ridiculous. It was
a cage of alnna£ eunple%e denial of plaintiff's comstitutional
rights. It brings great discredit uvon the administration
of military justice,”

And in Beets v. Hunter, Circuit Judge lurreh said:

"The trial of this case in the eyes of both the prosecution
and the defense was wholly obnoxicus and repilsive to their
fundamental sense of justice, and that is the test lywhiech
this Court should Judge it.

"The Court has no difficulty in finding that the eourt which
tried this man was saturated with tyranny; the compliance with
the Articles of War and with military justice wms an empty and
tareieaﬁacanplinnno only, and the Court soc finds from the facts
and so holds as a matter of law.

"He (the acoused) could not have received due process of law
in a trial in & court before men whose judgments did not belong

to them, who had not the will mow the gowar to pass freely
3ffgn§§nr§§iékigﬁ janocence of fh}s petitionmerts offense, the
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No system whieh permits the possibility of trials which
degervedly bring forth such judicial eritiecism can properly be
termed a system of justice ~ military or otherwise.

The remedy is simple and was first succinectly stated by

Secretary Patterson's War Department Advisory Committee on Military
Justice. That it bore in mind the necessity of preserving the
disciplinary authpriﬁy of command is explielt in its statement.

The Committee saild (Report, page 9):

"The need to preserve the diseiplimry authority of the
command and at the same time to protect the independence of
the court can be met in the followinz manner, The authority
of the division or post commander to refer a charge for prompt
trial to & court appointed by a judge advoecate should bs absoclute,
The commander should, of ecourse, be furnished with a judge ad-
vocate to advise him with reference to the disposition of the
ohar%g. The right of the commend to control the prosscution
and to name the triel judge advocete, who should be @ trainmed
lawyer, should be retained. The Judge Advocate General's De-
partment, however, should become the apgointing and reviewing
author%ty independent of the command, or this purpose the
present or zation of the Judge Advocate General's Devartment
may be sufficient and the power to seleet and review its judg-
ment should normally rest with the Staff Judge Advocate at Army
level, so that the menbers of the ecourt mey be selected from a
wider area and the perennial problem of disparitiy of sentences
in similar cases may be at least partially solved. It may be
best in certain instances to g}ace the authorit{ on & higher
%evgl or_in e% e of war or in case gr its ag ablished at a

istahce from command, to delegate the aut orit{ o a
division or smallsr unit., We believe that the flexibility of
such a system will aid in the solving of many problems and

will permit the establishment of permanent courts or traveling
courts if they be fcand desirable,” .

The changes recommended are neither drastic sdministra$i-
vély nor difficult of teennpliahupnt praetically, however revoluo-
tionary they may be in concept in the armed forces of the United
States. They require only the substitution of the senior member
of the Judge Advoeate ﬁbnatﬁl'a ngartmant-or senior legal specialist
attached to a eonmané.frar,tha-eonm&nding-qrfioar as the econvening
authority. Each commanding general of a divieion or other proper

unit will designate a panel of officers for coqrt-nartial'duty.
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In the ordinary course, the convening authority would appoint the
e¢curt from the panel anﬁmittad-by the commanding general of the
division of which the accused is & member. Dut when that commanding
general has shown any tendency to attempt to influence the members
of the panel - even thoagh it would be impoussible to obtain e con=
vietion under Article 37, or if it were inexpedient to transfer or
try the commending general beeeuse of his military valuse - then
the accused from that division would be tried by members of a panel
from apnother division.

It i=s obvious that the problem would be more difficult
in the nava) forees, but the custom In the Navy has been for the
Secretary of the Havylan& the Naval Judge Advocate General to re-
tain largely the power to appoint its general courts-martial, end
it has not been customary for the commsnding officers of units of
the fleet to appoint such courts, In the normal case, therefore,
- 4% 18 apparent that it would be guite practicable for the senior
legal speclalist attabh;d to the staff of the commander-in-chief
of a feet, or the éﬂhﬁghding officer of @« naval station or larger
shore aetivity of the Navy beyond the contimental 1imits of the
United States (Uniform Code, Article 22) to convene & court with
no greater difficulty than the commander-in-chief of the fleet
or the commanding ofribar of the naval station would have experienced
in so doing. The provisions of subdivision (6) and (7) of Articld
22 giving-contnning-anthnriti to other commanding offiecsrs on
lower levels laf-be_conttnned by subsitituting for these commanding
‘officers the senior nhmhor of the Judge Advoecate Geperal's Corps
or the senior lagal gyau;aliat_attachad to their staff.
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It is guite possible thaet a situation mesy arise in the
Navy where no legal specialist will be available. In such instances,
a legal speclalist ecould be temporarily attached to the staff of
the command., A court which has the power to impose & sentence of
death, of life imprisonment, or of bad-conduet or dishomorable
discharge (which carry with them permanent disgrace and impairment
of earning power in civilian life), should not be so appointed as
to permit of any possible reflection upon its impartiality and in-
dependence merely because it would be inconvenient to attach,
temporarily, a legal specialist to a lower echelon of one of the
services.

The senior member of the Judge Advocate General's
Corps, or the eenior legal specialist, having been designated as
the convenimg authority, the same powers of review should be exer-
.eised by them as are exercised by the commanding officer as con-
vening authority under the proposed Uniform Code. Before the
reecord is forwarded to the convening authority for review, however,
it should be passed upon by the commanding officer who in the
Uniform Code is designated as convening authority, for the exer-
cise of clemency. His endorsement would 1imit the power of the
reviewing authorities with respect to approval of the sentence.

In addition to this primary revisiom in the method of
appointing general courts and scoomplishing the initial review of
their findings and sentence, certain other important changes should

be made in the Uniform Code. These will be discussed in the order
of their appearance in the Articles of the Code.



1, Article 8 authorizes civil officers summarily to
apprehend "A deserter from the armed forces of the United States™,
This article should be amended so as to authorize such officers
to apprehend a dessrter or a person absent without leave from the
armed forces of the United States". The heading of the article

should be amended in like manner to read: "Apprehension of Deserters
and Personnel Absent Without Leave™.

2., Artiele 15 1s concerned with the right of a commanding
officer to impose non-judicial punishment. In the Army an accused has
the right, under the provisions of the Manual for Courts-Martial, to
refuse such punishment and demand trial by 2 court-martial. In the
Navy this 1s not true. When it is realized that a commanding officer
may, under subdivision (a)l)(C) impose upon an officer forfeiture of
1/2 pay per month for a period up to three months, and may in like
manner reduce an enlisted man in grade or order him confined on bread
and water for five days, the injustice of such a provision is spparent,
Whether or not the imposition of punishment of such severity, withoat a
right to trisl, has been sanctified by custom in one branch of the
Service, it is still unjustifiable, and the fact that no such power
is given to commanding officers in another branch of the Service and
discipline has been mainteined despite the lack of such power, shows
conclusively that the power is not mecessary to the maintenance of

disecipline.
In any event, confinement on bread and water is a bar-

barous relic of earlier days and should be abolished, and if the
commanding officer is to have power to impose non-judicial'pnniah-nnt
without affording his personnel an opportunity to demand trial by

court-martial, then he should not be permitted to impose forfelture
of one~half pay per month for more than one month, nor to reduce

an enlisted man in grade. It is hereby earnestly recommended,

however, that the non-judicial punishments, with the exception of



confinement on bread and water, be maintained as provided by the
bill, but that the right to demand trial by court-martial be
written in.

Further, trial by court-martial should be trial by a
special or general court and not by the commanding officer's alter
8go, the summary court officer. In order to effect the latter
change, Article 20 must be amended, as hereinafter set forth,

3. Article 19: TUnder the provisions of this article
special courts-martial may judge a bad-conduct discharge even though
not a single member of the court or of counsel is trained im the
law., It is certain that a bad-conduct discharge will be a stain on
& man's record throughout life and will seriously affect both his
opportunities to obtain employment and his chances for advancement.
Such a stigma and the imposition of suech a handicap should not be
imposed unless a law officer shall sit as a member of the court
to guide it in its reception of evidence and in the appliecation
of the relevant law. It is therefore strongly urged that Article
19 be amended by adding the following language to the final sen-
tence of Article 19:

"and unless a law officer, gqualified as set forth in
Article 26(a) hereof, shall be appointed to the court and
shall be present throughout the triel.”

4, Article 20: This article should be amended by adding
tc the first sentence the following words:

"nor shall he be brought to trial before a summary

court-martial in any event, unless he shall consent to
trial by such ecourt.™



y 10,

5. Article 32: Subdivision (b) of this article enumerates
the matters of which the accused shall be advised in comnection
with the investigation of the charges preferred, It should be
amended to include a provision that ha_nust be advised of his right
to be represented by counsel. To assume that the aoccused will be
aware of this right without belng speciflically informed of it,
would be most mnrealistie and iIf the accused is to have the right
to be represented by counsel, it should be made realistic by the
change indicated. This change may be aecomplished by rewording |
the first line of subdivision (b) as follows:

"The accused shall be advised of the charges againat him
and of his right to be represented by counsel *

6, Article 52: Sabdivision (e¢) of this article requires
an amendment to eliminate a material source of confusion. This
subdivision provides, among other things, as follows:

"A tie vote * * * on a question of the accused's
sanity shall be a determination against the accused.”

This section should be amended by stating speeifically that the

‘loss of a motion for a finding of not guilty based upon the accused's
lack of sanity, shall mot preclude a finding of not guilty beeause

of the accused's lack of sanlity, and that an accused may not be
convicted where his sanity is in issue, except upon the eoncurrence
of two-thirds of the members of the court present at the time the

vote was taken as to the sanity of the accused.

7. Article 66: The framers of the Uniform Code have
done an especially fine piece of work with rosﬁect to the system of
review, Neverthelsss, a most undesirable provision is embodied in

subdivision (e) of Artiecle 66. This subdivision provides that within
ten days after any decision of a Board of Review, the Judge Ad-
vocate gensral may refer the case for reconsideration to the same
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or another Board of Review.

The decision of a Board of Review should be final and no more
excuse exists for refrring the same case to another Board of Review
than for bringing before the Court of Appeals for the Second Cireuit
a case which has already been decided by the Court of Appeals for the
First Cireuit. Under the provisions of subdivision (b)(1l) of Article
67, the Judicial Counecil is reguired to review the record in all cases
reviewed by a Board of Review which the Judge Advocate Censral orders
forwarded to the Judicial Couneil for review. That provision gives
to the Judge Advocate General the right to cause & review of a decision
of & Board of Review in which he dces mot coneur, Having the right
to submit such a case to the Judicial Council, ho reason exists why
he should be able to peddly the case among other Boards of Review
until he obtains the decision whieh he dasiraa.

8, Artiele 67: Subdivision (e) of this article provides
that the Judicial Couneil shall aét uporn a petition for review
within fifteen days of the receipt thereef. It seems likely that
this periocd may be 1nsnrrieiant'in many instances, and it is
therdbfe suggested that the perilod should be enlarged to thirty =
days. | | ‘

9. Artiele 69: In the interests of elarity, the first
part of the second sentence of this article should be rewyorded as
follows:

"If any part of the ﬂndinss or aentenea is found in~-
correct in law or im faet * -

It ia diffiecunlt to believe that in the case of a review by an of-
riuet in the office of the Judge Advocate Gensral, the reviewing

officer shall not have the power to weigh the evidence in like
manner as the Board of Review and Judicial Oouncil are now empowered.
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This should be made clear by the rewording indicated.
10, 4rticle 70: In order to make subdivision (¢)(3)

of this article conform toe the proposed amendment to subdivision
(3) of Article 66, it should be reworded as follows:

"when The Judge Advocate General has transmitted a
case to the Judicial Couneil,”™

While the Uniform Code will not accomplish the desired re-
sult of achieving a real system of Justice in the courts of the
armed services unless command control is eliminated in the manner
indicated in this statamant; it cannot be too strongly emphasized
that the revisions of the present Articles of War and aArticles for
the Government of the Navy embodied in the Code are essential parts
~of sueh & system. Each of ﬁhan.nnnt be maintained, subjesct to the

changes above set rorth; in addition to the removal of command comt rol,

if real reform is to be accomplished.

Respeoctfully submitted,

ARTHUR E. FARMER, Chairman,
Committee on Milltary Law
War Veterans Bar Association,





