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'STATICIT OF PROFISSOE ARTEUR JOFN C')I\
X TOFFS OF COLISLL LAT SOROOL 6 \=

Tor over eleven yee:s I Fave been & teachker of

lew at Cornell Law School in Ithsca, New York. Frior to
thet time T wes for sbout twelve years a practicing lewyer
with the firm knovn nov as Milbank Tweed Ho,e and Hadley
at 15 Broad Street, Vew York, N.Y¥Y. PFrom April 9, 1946
to Jurde 12, 1947, I vag EFresid ent of the General Court-
Mertial Sentence Feview Toerd of the Uunited States Navy.
I took the job at Mr. Porrestal't request to give a civ-
ilisn review to over 2000 nevel courts martial and to study
the court-mextiel system and meke recommendntions for its
reform, With Paliy Larkin, Teq., the Txecutive Seeretary
of the Committee that drsited this Uniform Code, I was
one of tvo civilien members of an othervise ell uniformed
boerd.

I regret to stete that I zust oppone the ensctment
of this projposed Yniform Code in its present form. I &o
thig the more reluctantly becsuse of the personal admiretion
I kave for both Frofessor Zimund I, licrgan, Ji., &nd Felix
Larkin, %sq. They sre the ablest of lewyers end the finest
of fellovs. Mine is also 8 reluctent ojprosition becsuse
fhere is a.beginning in this Code of reesl reform. An effort
hes been mede to fchieve the same procedures in the three
services and for the first time civilian judges are created
to give & lirited review. In contrast with the Chemberlain
bill of 1920 for wiich Professor Morgan once fought so
hard, this projosed uniform Code, however, is & sorry

substitute.
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I orpose the Coda for two reasons:

l. TLACE C¥ CIVILIAN ADVISCEY CQUNCIL.

After an cxhaustive study of the court-martial system,
Arny and Navy, Americen and British and to the extent aveil-
eble other foreign countries, our boerd recommended to Mr.
Forrestal that en Advisory Council be eppointed to draft
reform prorossls for Congress. )

This recommendation wes in the highest tradition of
the legal profession. FHoscoe round of the Harvard Lew
School many years ago suggested it to the American Bar
Association. That Acsociation under the msgnificent
leadership of Willism B. Ifitehell snd vith the sid of
Chief Justice Hughes #nd Attorner Genersl Cummings obtained
rulc making powers from the Congress for our federsl courts.
Mr. Mitchell is at prescent Chairmen of the Acdvisory Com-
mittee to the Suprem: Court with resjgct to the Federel
Rules of C.vil Frocedure. There vas & similar A.visory
Committce on th: PFo.eral Criminel Eulws under ;h. Cheir-
menship of Cudcf Justice.Fidéa’;-'%ﬁ;mpaén. “In the stete
of New Yurk, a&s the rcsult OEE;TEEEZﬁ;;gZG lav review
article of Ur., Justice Besjamin Cardozg, two similar
advisory bodies were long ago esteblished, the Judieial
Counecil #nd the Law Rovision Commission.

The reason why law rcform has gonc to court rules rether
then codes is beeruse codes quickly become rigid, ad
out of dstc. Tke Congress ms too many other i portant
things to do to meke chenges in lepal procedure. A

sSplendid beginning wes magu in the drafting of court-mertial
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by Judge Matthew lMeGuire for‘the Navy.

In my persorsl judgment the wor st thing wrong with
thig Uniform Coce is its failure to yrovide the rermanent,
im eyendent Advisory Council which our board suggested snd
which the American Bar Associstiun suggests.

Tue Uniform Code does provide for three civilian
Judges and I am heppy thet it does, but the ennuel report
of thes  men and the threo Judge Advocat: Ganerdle

Code 67g 4is & poor sutstitute for th: informed disinterested
eritieism trat men such es Artrur Veaderbilt &nd Matthew
MeGlire would give the Armed Survieces and the Congress.

A moment': reflexion will conrince you that this is
so. Take eny of & myriad of s7cncies thet the Congress
from time to time creetes. W+ch begins zeslously snd aslive
to the putlic interest. All too juickly cach £sency comes
to associste as the rubliec the litigants thst a))ear be-
fore it. In msny vases we lmave seen tle best esgency go
quickly to pot becausc there was not that disintorested
civilian criticism that only & body constituted s the
suggested Advisory Council could gives I think meny
egencies in Teshington wouléd welcome £id such as we suggest
end T cannot understand why the Aimed Services rejeet it.

Having made the mistske of not sprointing an Advisory
Council of.distingrished civilians to draft this code, the
mistake is compounded by senéing trkis Code to the Congress
without clesring it with the American Bar Associetion
end other reyrescntative lswyer and veteran grougrs.

There can be only on2 cxplanation as to why this
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has not been donc. The armcd scrvices do not vent any
ecivilian control if thcy can avoid it.

Lot me e2ll to your attention what an Advisory Coureil
cen do. ’ |

() Therc Ought to be Ono Judge Advocetes
Department, Not Thruc.

Why have throe Judgc.ﬁdvocate Gancrals? Why
not merge complotely st lomst the review funetions of the
three servieccs and save the country moncy ¢nd bocome more
efficicnt? It should be notcd thet lr. Porrostel has
suggested something of this sort for the mecicel service.

(b) There Should Be On: Top Board of
Sentonco Foviow.

The Code does not provide ior’? top Borrd of
Sentenec Bcview or Clemency Bosrd (Sce Keeffe Report pp
220-£36). Iresumebly such boards arc to bc sct up ad-
ministrstiv:ly by regulations (Sce Art. 26). This meens
thet vith no gecnuine civilisn Advisory Couneil, the
scrviecs will do £8 they plecsc about such bosrds. It is
not oven provid:d that the threo eiviliern judges buried
in the Derartment of Defensc nced be consultcd, though doubt-
less they would bee This is most important bocause over
75% of ell court-martirl crscs are descrtion or ATOL snd
involve difficult pyschiatric problems. A citizen army
is bournd to have meny ceitizens who cannot meke the necessary
rdjustment. Our bosrd suzgest.:d that thie importent prob-
lem be trckled by e top clemener boerd herded by ¢ distinguisi
cd eivilirn lswyer upon which, in addition to the clemency,
officors of the servic.s, phere would be #n rble eivilirn

psychirtrist rnd penologist.
4
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There is nced to study the prison systoms of the
Sservices #nd such & top Boord of Scntenec Raoview would
represent o necdcd cheek on the militrry priscns. Let's
not forget wket Thomes Mott Usborn found in the militery
rrisons asfter the First World Wer. It vould be on in-
velunble ~id to a Civilien .dvisory Council to lwvc such »
chcek on the prisons. Wherce is it?

(¢) Arc Officers Treatod Better ®ncn 1n®

A grcat dcrl hes becn s~id nbout officers ro-
¢ iving less scvera trontmunt thon enlisted men. Though
our borrd reviow.d ~lmost cvery crsc of » man convicted by
n reval court mrrtis1 dovn to ono month r ftor V-J Doy who
wng 8till in prison when we reschc G his erse, wo sew the
ca8c¢8 of inly thres officers. V= thus could not sty whatkher
officers did orr did not reccive more f-vor-ble trartment
then mon rnd we pointed out thrt tko mpoblem wee difficult
ond ought to be studi=d =niftor & roview of the erses (Kosffe
Reyort pr 327-35Z). Nothinz hre been done rbovt it. Will
the three buricd jud ges do this reviuw vith the three Judee
Advoerte Gonersls? You e~n be sure thot if the Congross
dovs not eroecte the Advisory Council, it vi ll ncver be dor.

(d) The Bffoet of 3rch Disch rge Should Bo
Studicd.

Cleminey Ir s been grented in meny erses by both
the Army rnd Navy by chrnging a Dishonor-ble Dischmarge to
# Boid Conduet Dischorge. This is so much double t-1lk
beeause so f-r as our bo-rd could discover, there is very
little prreticnl diff rence botween r brnd conduct cnd ¢
dishonor~ble dischargc. "e asked thnat the Advisory
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Council b: crecnted to study fhesu dischorges so that if r

m~n deserves some elemoney cnd hie diselr rge is to be ching:d
from Dishonor-ble: to & better tieket, he will rceeeive the
merey. (EKoeffo Report pp 3184325) MThere has been no
Advisory Couwncil r~nd, therefore, therc is not likely to be

rny correetion of this drerdful injusticcs To - mrn of
8clf-resje ct, onc of thesec discle rges is civil desth

beecnuse r recipicnt ol either ecnnot be employcd by

the strte or fe.orel governmonts or m-ny corporctiorms .

(¢) Should Not Double Jeoprrdy Be Abolished?

Prom the ersos our Board roviewed we were warried
sbout the prevelonec: of doubl: jeoprrdy in the srmed scr-
viees. An cnlistcd m~n zets into troublé.s He is nrriosted
rnd tricd and jnilzd in the eivil courts or hies cese is
horrd rnd he is cequitted or his -scaotenee is suc g nd 2d.
"hen he is relenmscd by the eivil authoritii & he is promptly
trizd rgain by the milltesry for the scme offensc, This is
wronge In our report ve serid so nnd asked that the Advisory
Council study this in £11 its phases. (See Keeoffe Report
pj 270 to £7¢) As you might ecxpecet with no “dvisory
Courncil, nothing hss been donc fnd Article 14 of this Uniform
Code preserves double jeopardy in r£11 its glory.

(£f) The Perbsrous Freeticc of llot Dating

Senténce onm ‘rr.st Continuos 1n
This Coda.

In eose efter essc our bvorrd reviwed, no credit
virs giveon for timo the cnlisted meon sgent in jril before
sontences Article 657 (b) provides that scntence runs from.
the drote of rendition ~pd I ernnot sce that pny cr dit is

6



to be given for prior coanfinement.

In our report wo ssked thot credit be given in vholc
or in prrt from the d~te of arrcst derending upon whethor
th: defond-nt wrs confined to quarters or the post or
inerreer-ted in the brig. (XKecffe Report pp 182-186) Tho
point is importrnt r8 in mrny cersecs del y of trirl for propr
properrtion is in the defendeont's interest snd if subsequent 17
convicted he ought to reccive ercdit from errcst in the
sentence render=d by the trisl court, Oneec morc &n
ALdvisory Council is ncoded.

(g) Could Mot =~n Advisory Council Advise
The Armed Scrvices =°nd the Congress As To Whether the

Civil Teg~1 Tork of tl. sServic 2s Could Best Be Hindleod
Py the Judse Advoertes or Civilisrn Guoneral Counscl®?

An lLdviesory Couneil vould bn of grect voelu: to the

Armad Services becrtise fherad~is a grect derl of eivil
litigrtion £nd procurement now hrndleéd by eivilisn levyers
in both the Favy =#nd Army snd Depertinent of Defense.
Bellentine mrde o study for the llavy on the ofiice of the
Generel Counsel thet sueh fn Ldvisory Council could =nd should
follow wup

I heve teken the liberty of listing thosc matters ot
considerable length to show the @Gommittee thet thers is no
Ldvisory Council cre=ted for the same rcason thet the
drefting of this Code vwrs not done by such £n Advisory
Council.s The Agmed Scrvic es went £ minimum of civilisan
control, prefersbly none. I don't bleme thems 3But as famr
President Herbert Hoover has racently ,ointecd out, the
Jxpenditvre of moncy is so great & factor in our totel

r?
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veonomy there must be morc not 1l ss eivilirn control.
In this instonce ¢ citizen ermy is to be left vithout infomed
civilien disintcrested cdviece. AiLove cvery other reform,
the Congress must insist upon the aypointment of & civilicn
Ldvisory Courcil by the Ireeident. If this be done it vill
not matter vhether the proposed uniform Code is encetcd or
defertod. The business vwill then be in comp tont disinter-
¢steod eivilisn h-nds ~£d by canurl reports rnd studics thg
Congress and th. Sceretrry of Defense con corrcet the

serioue dofeets in this prescnt legislction.

“. U"TTY“ TH: CHS hB“’L.IF BILL OF 1920,
i TIYOE FR SRV o ”E“QT‘HTI-LLV

L LS Ur RmI i

SYSTIH: XD I" B ILS "O I OV DY TES ?J-DWD 175

TAETL L JUDIoL T PovI Yl

mEY PRE

The Congress will remember thet the Chamberlein
Bill of 1920, vhich fniled of rpaseesge, proposcd thet commsond
control of courts martirl be ciimireted in tvo ways:
one, the convoning suthority or commonding officer wes not
to have the right sny longer to roview the judgment of
the court thrt hecrd thh cnsey two, court-mortinl ceses
aftor trhey were dceided by the trirl court wore to be
revieved rutomsticelly before throe juw ges appointed by
tho Fresident, corstituting r court of militery nipenls
nnd loerted in the Office of the Judge ‘dvoerte Generel.
In sharp contrest to the provisions of the Chemberlrin
/ vill, thc preosent Uniform Code preserves intret the review
of the convening suthority, not only for clcmeney but £lso
for points of 1°w. And vhile it docs create  r judiecirl

Vi
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council, consisting of three civilirn judges £nd locsted
in the Dopartment of Dafense, the right to apperl =
court-mnrtirl crs2 to this judieirl council is brdly lim-
ited.
Lot me toie up these metters in mors det-il:
() Tke Code leaves Unlimited Roview In

The Convening Authority Tart 1r-kes the CLorges
A-d Appoints the Court

The convening suthority or commending officer
mekes the charges egainst the fccuscd end picks the
membership of the court. From the expcricnce of our
board in revieving nrovel courts mertirl, I cen confid-
ently assert thrt the prineiprl thing vwrong vith tricls
is the fact that the court is so uwmd or the domination
of the commrrnding officor thet there is no triel at nll.

It iz not So mueh th-t innocont mon rre convicted &s thet
outrrgoously long scntenees cre given by the trisl court.
Ti.e¢ cunvening auvthority is rot o member of the trisl cowt,
He does not sce the aceused or herr the vitnesses., Yet the
trirl court lknows thot tkeir decision will Le roviewed
by the convening authority ~nd the line of lorst resistenec
for the membors of the court is to fix n long sentonce
=nd let the convening nuthority fix the finrl scntcnce.
This is just thc reverse of wirt should b, donc. The
court undcr our Ameriern system--thc court thet heers
ths rccus.d -nd s es the witnesses--should follow through
rnd fix the santence, becruss it is in the best yosition
to do £o.

It wrs the suggestion of Arthur Vanderbilt thet
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thie revievw of the convening ruthority on 1w points

be climincted »nd thrt the review power bc cut down to
review for clemency only. It hrs been the suggestion of
the Ameriern Bar Associstion not only thet the review be
limited to clemency but thet the sclection of the court
be mnde by the Judge AdYoecate Generel rnd trken ovey
from the convening authority. This suggestion is & good
one rnd I horrtily ngprove it. It vwrs the suggestion of
our borrd ti~t the provipions of the Chomberloin Bill of
1920 be followasd, ~nd thrt the reviaw power of the
convening authority for 2ither 1l-v points or clomency

be elimin-ted entirely (Xecffe Bejort pp 189 to 208).
This is for th2 rorson tk-~t v . thought thff umd 2r the guisc
of clemeney, ¢ convening ~uthority will returlly fix tie
sentence cnd the courts «ypointed by him would continuz to
give too long scntences, knoving fa 11 well thrt unier
his clemeney power, the convening suthority vwill reduce
the scntence to vhet he thinks it ought to be. The
vicioushess of this syestem hns -~ 1lvwrys been the fret

thrt not £11 scontonees vore reduced ns the trisl court
thought they would be.

The difficulty is thrt the present Uniform Code
prescrves inteet (Articles 60-64) the right of the
convening suthority or the commonding officer to mrke the
charges rgrinst the nccused, to r) joint the court th-t is
to try the accuscd, ~nd to review the scntence passedsby
his ovn eyrpointed court.

There will never be £ny improvement in court-
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mertis] triel proeccdurc so long £s this power remeins
in the convening suthority or commrnding officecr.

(h') The Code Priuscrves on Unnccossary ~nd
Sxpensive Buresuercey In Thet Boards of Kevicow
In tho Offices of the Judge Advoerte Arc Un-
necessrry, Vestoful, Cumbersome rnd Undesirsbls.

The gresont uniform codc not only providcs
for review by thce convening suthority or commnnding oiffic or
but after the ersc has yrsscd him, it is to be revieved
by boerds of rovier in the offices of the three Judge
Advoente Genernls. This scveme to me £n unnccessary step
frd o vrste of time ord money. 4n effieiont revicw would
bring the eese¢ direetly from tho tricl court to r cowrt
of militery apjerls such o8 thc Chemberlain Bill proposcd.
Tr<¢ borrds of review in the officcs of the thrac Judge
Advoente Generrls sjpjpointed by him will be subjeoct to
his control. You ennnot oxjpect stch bor rds of revievw to
give that disintcrested imprrti~l reviow thrt the Congress
desiress ITike the trirl court, uader the domin“tioggésigﬁy’
the c.nvening suthority, th.e borrds of roview will bé |
under the domin-tion of trhe Judge ‘fdvoerte Generrl., It
is cqually und sir~blc. Courte should not be under the
dominstion of nny onc. The veéry cercotion of thosc
borrds of roview is most undasirable in that it is
proyosed to give some ensca orly - milit-ry review belore
thuse borrds of r.view. This perpetu-tee the old mis-
teke of uncgqu-l revicw.

(;,) Apperls Under the Code To th Judicirl

Court Ajyjc~r To Bo For Guensrsls ~nd Admirfls Unless
You Get Derth.

The prescnt uniform codec creates a judieiel

10
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council of three civilien judges, but the difficulty

is that the same vice that wes present before persists.
The great virtue of the Chamberlain Bill was that the
case of every man was reviewed automatically before a
court of judges arpointed by the Fresident. This wes our
suggestion (Yeeffe Peport pp'SLG—EEE]. There is no
reason vhy the three judpges cannot be expanded to five or
seven if need be, and 211 the cases heard automatically
by them.

The Congreas should realize tiat over 75% of the
cases are desertion or AVQOL end there are very few points
of law in them., I would think thet the officers of the
Judge Advocate General's Department would be much more
profitably employed in jpreparing cases for the Judicial
Council. "hy give the double review? The time com umed
by the Convening Authority and th-se Bourds of Review is
8 waste of ti e sand money. Certeinly the vork of this
Court will not be greater then the United States Circuit
Courts of Appesls for the Second Circuit or of the U.S.
Court of Appeels for the Distriet of Columbia., If it is
to receive the ray snd rank of a United Statas Circuit
Court, it ought to do the work of such-a court. I am
sure five Jjudges could do it, sitting in rsnels of
three judges as the cireuits do. 7/hy not do this? I
csnnot believe there is any merit in sny supggestion
tha*t borrds of review aro necessary to cut dovn the
volume of eases. Our board reviewed over 2000 naval
courts martial from April to September. It can be

11
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donc sdequately by & five Judre Civilien Court if it
organizes right and goes to work.

Under the prescnt uniform codc, who can be sure vho
is given an unquelified right to bring his casc to
the Judicisl Council? Urless you have been sentcnced
to death, the only oncs who ar: given--under the unifam
code~-an unquelificd right to heve their casés reviewed
before the Judicial Couneil are generals and admirals.
I submit that this is bontrary to tho American system an
that everyone regardless of rank should have his case
automaticelly hesrd beforc this top ceivilisn Judicial
Council. Fere again ve sce command influence in operation.

(d) The Code Lots the District Attorncy (JAG)
Decide Whrt Cascs To Ap.egsl To The Judiciasl Council,

The Jud e Advocrte General is not, &nd by

the nature of his office end appointment, cannot be
en impe rtiel judicial officcr. Ee is in &8s inconsistent
& position £68 a commending officer or convening authority.
Hé is to enforce diseipline end he is to give defensea.
It is for this rcesson that the Snglish in their refor ms hav.
provided that the Judge Advoeate General be s ceivilien
aprointed on the recormmondation of th2 Lord Chsncellor
gand be responsible to him.

Significantly, in order to reducu this conflict
the Taglish heve removed the Judze Aavocate Gonersl from
the control of the Sieretaries for State and Air. The
Cozmittee hceded by Justice Lewis deelared thet the

rrosceuting snd defcnse sides of the office of the
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Judge Advoerte General's office must be completely E&“'b

serereted. This rocommcndetion of the. Lewis Committec

follovs and approves the sirilar rocommendation of the

prior Oliver Committee. And the rccormmendation has &ac
51ly been put into effact. Sce Report of the ‘risy and
Air Torece Courts-lartiel Cummittce bf 1946 publish: d
in Janusry, 1949, Frefatory Nute and paragraphs 107 and
109 and 116 to 120. The prosccution scoms to be pE ced
under the Adjutant Geanerel of the British Arny for
purposcs of discipline and general gedministretion. And
the 3In.lish heve under considerstion chenging the neme of
their Judge Advocete to "Chief Judge Martial" since in the
future his duties sre to be purcly judiecirl and kis titk
is "confusing opd misleading." Svc peregrepns 30 and

114 of trc Lewic Cozmittec. Tie i..ish £l8o £re con-
sidering changing the neme of the trisl "Judge Advee atel
Tho suggestion is to eall the Prinl Judge Acvocate, the
"Judge Mortial," or "Dejuty Juage Mortiel." (Sce pare-
craph 197 of the Lewis Committoe report). This present
reform carries out the progrem of the 0liver Co.mittec
gprointed vhon the Tnglish Prime Minister wes 2 Conserva-
tive.

Tv .11 interts snd purpofes therc is no difference
between tha Juage Advocate Generel erd # District
Attorney in civilien life. Y.%, despitc this basic con-
flict of interests, the uniform code in Article 67 (b)

(L) provides thet the Judge Lavocete Genoral mey order
forward to the Judicisl Couneil for rcview, such casSes

ns he plesrsos, This strikes mo as vory bed. This
1o
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meens thgt if you sre given ¢ denth scntence or you
sre o gonerel or an fdmiral or you are £ man vhosc ceSe
interests the Judge Advocate Generrl, you can heve your
cnse nppeeled to the three civilian judges &£p pointed by
the Fresident.

Frvn vhet I heve seen of review of courts mertiel,
I cay to you thet the time hos come when review should
be given to av ry erse equelly 'nd without depending upon
the retion of rnyones Vien prtionrl defense is so
noecssary thet we It ve to lmve lrrge citizen armies, the
lenst that this Cunerees cen do for the parcnts of
American youth is to see to it tret the erse of every onz
of them who is convic ted, be reviewed bofore & top civilisrn
gcourt. I war expsnd thes Juaicirl Courcil to five Judzes
and give revicw to every one nlike.

(¢) The Code Frovision For Review By

Fetition IS » Fhoncy., 1t 18 For the Vicked
ond Vell Connoctird, llot For Gesl. Joc.

Phere is o third va&y by which £ efrse cenn be”
revieved by the Judicisl Couneil rftor it has becn
unnecessnrily rovieweé by the convioning acuthority end
r board of rcviecw in the offices of the three Judge
Advoertes. Artiecle 67 (b) (3) provides tirt upon
petition of the sceused, the Judieirl Council efn greort
r revieve I efll your attention to the fret thet the
code significrntly doos not tecll us who is to mrke
this pctition. In my sho't tour of duty vith the I'=vy,
I sew the erscs of very few defendonts thst were highly
cduc~ted men. They were very young men, <nd in most
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¢rses very poorly educated men. Thoy were men vho were
in trouble largely because of bad homs environment.

They werc the childron of divoreed perents, rnd the

rerl poor r£nd neglected in Americer. These men, if they
sre to excreisc the right to ryjeal, to filc & petition
to the Judiciel Couneil, will have to heve essistrnce.
The only oncs who will not require assistrnce are -the
wicked rnd the well connceteds This method of providing
an rpreal by petitiom vill result in the wrong kind of
crses going to the Judieirl Council rnd the right kind
being buricd in the borrd of revicw in the offiee of the
Judge Advoerte Genernl.

(f) The Code Docs Not Provide For 4
Chief Dofonse Counsol.

To bo sure thrt every crse is prasented to

the Judicinl Council, it wns the suggestion of our board,
brscd on our expericree in reviewing the erses,

thrt there should be erertoed o Chicf Defense Counsel.
(Renffo Report p. 254) ©Such rn officer, rnd not the Judge
Advoente Cenersl, should have the responsibility of
pppesling ensecs to the top civilirn court. It is too much
to expect any Judxe Ldvocate Gonercl, no metter hor well
intentioned ~nd no mrtter how ercprble, to cet in two
¢-prneities like Pooh Bah., It is likc =sking the District
Attorney to sppesl tke ons: of ¢ defendent thrt he Irs
convictod. If we heve n Chief Defense Covnscl sppoirt ed
by the Sceretsry of Defense, there is good recson to supposSc
thnt the Chicf Defense Counscl will present to the civilisn

court the points that shggld be prescnted in the defensc
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of cvory men conviect:d by n court mrrtirl. If he feils

to 4o so, he bhrs friloed to do his speific duty.

(g) The Code Docs Not Insure Apperl To
S

The U. Supremc Court FOr G.1.S nd GODS.

Furthermore, in our report wo enlled attention
to the fret thet throughout the wer therc were no
cases ryrenled to the Supreme Court of the Unitced States
with respeet to any Americnn boy. It is o ceurious thing
thet our highest court hirs heerd erses with resp et to
Yrmrshite, Fomr, rnd the German snbotours, but not
one ensc--cxecept for the reecont Hirshberg ensc--of on
Amerienn boy.
In my judgment this is one of th: grentest reflections

upon the Americen court-mnrtisl system cnd in my judgm-ont

¢ wWill never It ve enses gjporlcd to the Supreme Court
of the Unitad States unless wa hrve o Chicef Defen
Counsel charged with the duty of sppe~ling to the
Supreme Court of the Unitad Strtee such ceoSes as in his
judgment, he deems apre~lebles. It is not thrt the
sarvices are opjoscd to giving on enlistcd mrn a fair
trirl. The viece is thet the system lodgos spperl in the
Judge Advoecrte Gonerrl. If tho system wore chrnged so
that a Chic f Defensc Counsel wore elrrged 1ith this duty,
he could be depended upon to do it. I kmve the highest
rospeet for the officcers of the Armed Sorvices fnd I know
no body of men that esn be better trusted to do
their duty. Eowevoer, it might be well to heve the
Chic f Defonse Couvnsel a civilisn. Onee we chonge this

16
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court mertirl systom so thot a Chicf Dofonsz Counscl
is creat:d nnd is frec to ~ct, we will sce orro-ls b rought
to the Supreme Court of the Unit od Strtes from courts-
mertinrl convietions ns thoyshould be, imstend of being
buried in the offices of the Judge Advoente Gonorals.
The convietions thet we hove rord ~bout ot Litehficld, the
recont convietions th=t we hrove rord sbout in the Americen
District in Germrny, nrising out of the 1llmedy messcerc
(sce NeY. Times for Wedn sdmy, linreh 2, 1949), indicata
thet there arc enses tint should be brought to the
Supreme Court of the Unitecd Ststes. In my ovn oxperiem e,
we I d ~ group of crses involving clloged r-pe in the
sugar cone in Hrwaii whick hould have been apperled to
the Supreme Court of th: United States nnd were not. In
fact, the recommendntion of Felix Lerkin, Tsq. nnd myself
thrt the convictions in thwmc enses be st aside hrs not
y2t, so frr ng I knov, bocn follovod, ~nd our requast tikrt
those enses--in tha cvont convietion wrs not sct rside—-—
ba referrsd for study by © committec of the Amerie-n Ber
Associction has not been honor:d. Thers wore other cases
th~t our bonrd revicwed involving difficult judicicl points
Vvkich should have beocn revioved in the Suprems Cowrt of
the Uni ed Strtee cnd wer: not. Mr. Larkin end I nade
similer rccommcndotions in rosyeet to thise °nd so frr
as I know, nothing hrs becn done to sct ~sidc the soentencos.
Clemeney vre axtended but the econvietion remnins ~nd this
ig 4 grert injpstice. To my woy of thinking, & Chicf

kg
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Defensc Counscl is ~n rbsolute necoesity. Along with
th: ercertion of such rn officc should go - chenge in
the outmoded method of apjerl oi s court-mrrtirl ces:
into tho Supreme Court of the Unit ed Stetes. Such cescs
co not be apporled coxcept by filing o writ of hrbers cor-
yus in = District Court of the Unitod States cnd appesling
from the distriet court to the circuit and then applying
by writ of certior ri to the Suprome Court of the Unit ed
Strt.s. Our borrd -~skcd this be corrected but ndt hing
hrs becn done so frr rs 1 knov rnd this Code dac s not
chrnge mrtters. (¥eeffe Report pp 2b1-263) The least that
should be donc is to give the Chicf Dofcnse Counscl the
right to srperl to the United States Court of Appenls for
the District of Columbis or dircetly to the Supreme Court
of the United Statces by cartiormri.
(h) Having Ssbotaged the Judicinl Couneil
In Limiting Tts Right To Horr A poals In ‘very

Cczse, The fodc " Complotcs The Job By Liniting
It To Foints Of Iaw Only.

Another diffieulty in the Judieirl Couneil,
r8 sot up on the yres nt codoe, is the fret thet the Jud-
icirl @ouncil ozn reviow only mettors of kv, The
oxperienee of the Lrmy vwith its boarde of ruvicew I8 been
very bed. It has been difficult if not impossible to
tell vhet is & question of fret snd whet is £ guestion
of 1ow. The result is thet revioew by the borrds of rovicw
.of the Axmy hes becn prrticulerly eriticized. The prescd
code poermits on unlimited roview before the boerds of
roview, but in eresting the new Judieinl Couneil, it per-
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petuntes the viee thet ves present in the 0ld Armr bo-rds
of rovicw, It limits the Judicisl Council to roview
qucstions of low rnd chcins the Judieirl Council to the
frets as found by cormend.- This is not tho kind of
civilirn revicw thrt we ought to heve. We reviowed
eages vhers we thought thoat confessions h-d been oxtortcd
from the accused by torture. Is the obtaining of ¢
confession by extortion a& question of fret or » question
of 1nw? Casce of that sort arc bound to be difficult

to roview rnd the statutc should be drrwn so thrt the
Judicinrl Couneil hrs ~n unlimitcd right to review
questions of fret s well rs questions of l-ow, (See
Article by Samucl Horgrn, Doc. 1946 Atlantic llonthly

and Keeffe Reorort pp 226 to 227)

3. TET OFLY HOEZ FOL RIML EDFOEM O COURTS
MARTI T IS T0 Cr U Th /T /I DVISORY GOUNGI L.

FProm wvh~t I hove seid, it secms cle-~r to mc thnt
there ie no hope for ~n rdequrte thorough-going refarm
of the court-martirl system vnless r porm-nent Advisory
Couneil is ercnted rs suggasted by our Borrd. (Kseffe
Report pp 2 to 5 of Introduction) rnd the Amoricen Bar
Acssocirtion.

The hope of those in the srm.d Bervices vho oppose
reform is that thosc of us who are informed £md intecrested
vill lorc intcrest and tire out. It is = scv re personrl
snerifice for busy lawyers rnd busy men to trke the time
that is nceessery to preoscent the eivilirn point of view

on reform to the Congrcss. The Congress ghould recognize
)
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thet we are o serttcred group and the mattor should

not be left in this way. Tho Amerienn PBar Associrtion
proposes, in line vith tho sugg stion of our Board, thot
trore be r permrnont ind2p-ndont Advisory Council of
lewyors rppointed by the Ircesident. Over =and rbove overy
other r-form, I agein urge upon you the importrnce of
ererting this Advisory Council so thot the disintcrested
opinion of mcn like Vanderbilt £nd lMeGuirc and the

ruo8t ean be brought to your att ntion.

Respecetfully submitted,

IoT3

I call the attention of the Committee to Article
1C6 of the Uniform Code tunder wrich as I read it "any
person in ti e of war" becomes subject to court martisl.
Article 106 applies by its terms to "any person"vlo is
"in or about any shipyerd, eny manufacturing or industriel
rlent, or eny other plece or institution engsged in work
in and of the prosecution oi the wer by the United States."
Unless tris is not "time of wrr" as meant by Article
106, it vwould toke effect todey on enectment. In any
event during the last vwer it would be diffi~ult, it
seemsg, to find snyone in the United Stetes not subject
to this brosd and dangerous language. With double
jeorardy the vogue then, most civilians in war time
voula_be subject to both civil trial and court martizl.

This lengusge should bec torn out by the roots.


http:lrngue.ge
http:I"'J1guf'.go
http:dl1ngcro1.4s

	Statement of Prof. Arthur John Keeffe



