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11/23/48 	 Proposed Article 2A 

Page 1 

UnHorm Code of r.!ilitary J\lstice 

Art. 2.A. Jurisdiction to Try Certain Porsonnel 

(a) Reserve personnel of the armed forces '.'1110 are charged 

with having cOI!U21itted, vll:ilo in a status in which t:1ey are subject 

to this o.ode, any offense against this Code may be retained in such 

status, or, whether or not such status }las terminateu, placed in an 

active duty status, for J isciplinary action, ',7ithout their consent, 

but not for a longer perioo. of time than ::la~, be required for such 
" . 

action. Nothing in this paragraph shall be construed to iJ::itBl:'--fere 
• I ..... ... ~ { A A- 1"- ..... ( ". ,. ...:. " l' ffl, , . 

W':Uji::t:he~pe~ation of I :irutntioTIs wtdeTi\'tie h aw of war or treaties 

ct 
conventions of the United States a-nJ of the lim-itatiens s-et forth in 

Article 28 of this Code. 

(b) All persons discharged from the armed forces subsequently 

charged. Hith having fraudulently obta.:i.ned. said disc:1arge shall be 

subject to trial by court-martial on said charge and shE.. ll be subject 

to this code while in the custody of tho armed forces for such trial. 
"'>-.. 

Upon conviction of said cha.rge th.)y shall be subjoct to trial by 

court-martial for all offonsDs undor ti.1is coue cOIn.'TIitted prior to 

the frQudulent discharge. 
- G'._ "\ 

(c) Any person who hQS desertod from thG o.rmoc. forces shall 

not bo relievod from amenability to tho jurisdiction of this code by 

virtue of a sopara~ion from any subsoquent poriod of service. 

NOTES : 
 

Sources and Comparable Provisions: 
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-e 11/23/48 	 Proposed Article 2A 

Page 2 

1) 	 A. VT. 94; Ma.nual for Courts-Martial, page 8, para

graph 10. 

2) 	 Article 5(0.) of tho proposed Navy Bill (3. 1338, 80th 

Congress, 1st 3ess., 1947); 34 D.S.C. 3ec. 855 (roserves); 

AGN 14 (frauJs). 

B. 	 Comments: 

Subsection (0,) is drmm from 34 U.S.C. Sec. 855. 

SU;:'Goction (b) is l'olnted to t:1e provisions b A~ H. 94 L and 

AGN 14 rlhich continue after disckrgo from ,tho service the liability 

for trial by court martial of persons W:10 commit certain frauds before 

discharge. Those provisions ho.vo been hold ~~constitutional by a' ~ -
District Court. The Navy doe~ not use them and they h2ve beon elimin

atod from S. 1338 ,Jith the 0xcoption of Subsection (b) above. 

Subsection (c) is dra':m to moet a cout't decision to the affect 

that a desorter vlho is discharged from a subsoquent term of enlistment 

is th8reby completely dischurged o.nd cannot be tried for dosertion by 

0. court-martiaL 

This might be mot o.Qministro.tively by phro.sing tho discho.rgo to be 

from this particular torm of onlistment ro.thor than from tho service. 

RESTRICTED 
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Proposed Article 3
Revised Draft Pagel
12/13/48 

Uniform ~ of Military Justice ? 
. Art. 3. Judge Advocates and Legal Officers. 

S 
(a) 	 As~ignment. All meQl:pu8 e£ ~~ Judge Advocate 8uncNtl' ~ 
' - -I' ''' ''' 	 if: I I ., 	 2~.f /.4 "" 

tRts 	of the Army a~d~ ir Force and all legal ficers of the
D~ 

Navy and Coast Guarcf~ be assigned as prescribed by The Judge Advocate ~ 
) 

i 
General of the armed Force of which they are members after appropriate 


consultation~ with commanders on whose staff~, they may~ and The 


Judge Advocate General or senior members of his staff will make 


in the field in supervision of the admini~tration
fre~ent inspections 
 

of military justice. 
 aJ;,(
Convening authorit~_s will ~t(b) Channels of Communication. 


all times communicate directly with their staff judge adyocates or legal 


officers in matters relating to the administration of military justice; 


and the staff judge advocate or legal officer of any command is authorized 


to communicate directly with the ~taff judge advocate or legal officer of 


a superior or subordinate command, or with The Judge Advocate General. 


(c) 	 No person who has acted as member, law member, trial 

" counsel, defense counsel, assistant defensecoun~el, a~sistant trial 


counselor investigating officer in any case shall ~ubsequently act as 


a staff judge advocate or legal officer to any reviewing authority upon 


the same case. 
 

NOTES: 
 

A. 	 Sources and Comparable Provision~ 


1) A.W. 11 and 47a, P.L. 759, 80th Cong., 2d Sese. (1948). 
 

B. Comment. 

This proposed article is derived from A.W. 11 and 47a (as amended) 

with provision made for legal officers of the ...avy and Coast Guard. 



.... . 

Draft of 12/13/48 	 Pr.po8ed Article 4 
Page 1 

Uniform 	 ~ of Military Justiee 

Art. 4. Territ.ria1 1~pplieabi1ity.f this C.d. 

Thio C.d. Shall. • ~ "'fM, ~:::~ao•..~.~ I- t.~ 
NOTES: 	 -J~r..,-. --. I 

A. 	 Sour.e. aad Cempar ble Pr.Ti.ion8 

a) Prep.sed NaTY Bill. Art. 6(0). 

B. C.lIDleat 

a) This artio1e i. a.t in oont1iet with the pr.Ti.io~ i. 

Art. 2(9) and 2(11), Whioh aak. eertaia person. subjeot te the C.i• 

• a1y whe. they are .utai•• the ceat'aeatal U~S...d a1 •••utaii• 

• ertaia area. -••• ~. Caaal Z•••• Puert. Ri••, ete. The C••• i.e• 

• xtend 	 te these p1aoes a8 to .ther persen•• 

EMS 

http:pr.Ti.io


• 
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Revised Draft Proposed Article 6 
12/6/48 Page 1 

Uniform Code of Military Justice 

Art. 6. Apprehension. 

(a) 	 Apprehension is the takin?, into custody of a person. 

(b) Such persons as are designated by regu13tions of the 

respective armed forces shall have authority to apprehend any person 

subj<3ct to this Code upon reasonable belief that an offense has been 

committed and that the person apprehended committed it. 

(c) All officers, warrant officers, petty officers, and 

noncommissioned officers shall have authority to quell all quarrels, 

frays, and disorders among persons subject to this Code and to apprehend 

persons subject to this Code Hho take part in the same. 

NOTBS: 

A. 	 Sources and Comparable Provisions. 

1) A.W. 68 

2) AGN draft of 17 l..ay 1948 (Naval Law Manual Section) Art. 13 

B. 	 Comment. 

Subsections(a) and (b) are new and are designed to give statutory 

authority for regulations pertaining to the apprehension of offenders 

against the Code. 

Subsection (c) is derived from A.r. 68. However it was decided 

to give the classes of persons designated the power to "apprehend" 

rather than the power to order into arrest or confinement. 

JDS 
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12/7/48 
 Proposed Article 7 

Page 1 

Uniform Code of Military Justice 

Art. 7. Types of Restraint. 

(a) Arrest is the ,~~~ restraint of a person by an order 

directing him to remain within certain specified limits not imposed 

as a punishment for an offense. 

(b) Confinement is the physical restraint of a person. 

NOTES: 

A. 	 Sou~ce~ and Comparable Provisi~. 

1) MCM Par" 20. 

2) Naval Justice P. 76-78. 

B~ Comment. 

The r;urpose of the proposed text is to clarify the meaning of 

the terms used in the Code, In army practice lIarrestll is a type of 

restraint and also refers to apprehension. The Navy has several types 

of lIarrestll and IIclose arrest ll Vlould fall within the category of con

finement as defined in the proposed text. 

The words II not imposed as a punishment for an offense ll are 

included to destinguish arrest from restriction and deprivation of 

shore liberty which are punishments. 

JDS 
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Revised Draft RESTRICTED Proposed Article 8 

~~ 

12/7/48 	 Page 1 

Uniform 	Code of Nilitary <Justice 
~--	 ---- --- ----~ ~~=-~ 

Art. 	 8. lfi1ho Ma;v Order Persons into Restraint. 

(a)~listed personft may be ordered into arrest or confinement 

by any commissioned officer by an order delivered in person or through 

other persons subject to this Code. A commandins officer may delegate 

to warrant, petty, or noncommissioned officers authority to order enlisted 

personq; of his command or subject to his authority into arrest or confine

mente 

Off'iceri may be ordered into arrest or confinement only 

by 'trre commanding OffiC~order deliv / red in person or through 

other officers. The authority to order officers into arrest or confine

ment may not be delegated. 

(c) No person shall be ordered into arrest or confinement 

except for g00d cause. 

(d) 	 Nothing in this article shall be construed to limit• 

the authority of persons authorized to apprehend offenders to secure 

the 	custody of an alleged offender until proper authority may be notified. 

NOTES: 

A. 	 Sources and Comparable Provisions. 

1) Manual for Courts-1iartial (1928) par. 19 and 20. 

2) AGN Art. 43 and 44. 

3) ~aval Justice p. 76-79. 

B. 	 Comment. 

Subsections (a), (b), and (c) are deriv ed from the ~anual for 

-e Courts-Martial and Naval Justice and are included in the Code in order 

to give statutory authority for the imposition of restraint. Subsection 

RESTRICTED 
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Revised Draft Proposed Article 8 
12/7/48 

-2

(d) is included in order to provide for the custody of persons 

apprehended until a person authorized to order restraint rr.ay be notified. 

JDS 
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ADDENDA TO PROPOSED ARTICLE 9 DATED 11/23/48. 
 

When any person subject to this Code is placed in ~1dII1!II:iI=:aa 
(? 'f" ~ VV ~'W ~ 1'\ \ ') , 

or COnfinemen~ imme te steps 'will be taken to try the person 

accused or to dismiss the charges and relea.e him. rAny ~UCh per8)n 

held in confinement tor ' more than twenty-four hours, will be given 
, ~/ 

a written acoount of the alleged tacts underli °ng the offense tor 

which he is being held at the earliest time POSSib;e.J 



RESTRICTED

12/8/48 	 Proposed Article 9 

Page 1 

Uniform Code of Military Justice 


Art. 	 9. Restraint of Persons Charged with Offenses. 


Any 	 person subject to this Code charged with a serious offense 

under this Code shall be ordered into confinement or arrest, as cir 

cumstances may require; but when charged with a minor offense only, 

such 	 persons shall not ordinarily be placed in confinement. When 

the charges and 

NOTES: 

A. 	 Sources and Comparabl~_~rovision 

1) A.W. 69 and 70. 

2) AGN Art. 43, 44. 

3) Naval Justice p. 77-78. 

B. 	 Comment 

The proposed text is derived from A.F. 69 and 70. According 

to Naval Justice, Navy practi.ce is the same as Army practice. 

JDS 
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12/15/48 	 Proposed Article lOA 

Page 1 

Uniform Code -of Military Justice 
 

Art. lOA. Report~and _ Receiving o~is~. 


(a) No provost marshal, commander of a guard, or master at arms 

shall refuse to recej ve or k~p~ner committed to his charge by an 

officer of the armed forces, who shall s~~stateme~ 
of the offense charged against the prisoner. ~, 

(b) Every commander of a guard to whose char~ \ 

is committed shall within t wenty-four hours after such cQ~fiRoffient, or as 

soon as he is relieved from gUdrd, report to the commanding officer the 

NOTES: 

A. 	 SOl~E.£'~~.!21. Comparable Provisions 

1) A.W. 71 and 72. 

B. 	 Comment 

The proposed text incorporates the sUbstance of A.W~ 71 and 72 

which is not included in the proposed punitive articles. 

JDS 
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NAVY DEPARTMENT c 

BUREAU OF NAVAL PERSONNEL o 
. Wash~ngton 25, D. c. P 

yPers-52-VBC 

16 December 1948 

MEMORANDUM: 

T o ~ 	 Col. John E. Curry, USMC, 

Room 2143, Main Navy. 


8ubj: 	 Proposed Article 11, Places of Confinement. 

Enc l: (A) 	 Draft of Proposed Article Governing Places of Con
finement. 

(B) 	 Summary of Correspondence between the Attorney 
General and SecNav regarding transfer of Naval 
prisoners to Federal Institutions. 

(C) 	 Rationale. 

1. 	 Enclosures (A), (B) and (C) are forwarded herewith. 

ls/s. MAGINNIS, 
J. MAGINNIS, 
 
Head, Corrective Services Branch . 
• 

RESTRI CTED 



I. Proposed 

Art. Places of confinement. 

Court martial sentences of confirtement may~ under such instructions • 
I 

as the Department of the Nationa~ Military Establishment concerned 

w:i ~ . : _ t>rescribe ~ whether or not su,ch seritences include discharges or 

j ~smi ssals, and whether or not such discharges or dismissals have 

~sen executed~ be carried into execution by confinement in any place 

01" confinement under the control of any of the armed services~ or in 

any penal or correctional institution under the control of the 

United states, or wh~ch the United states may be allowed to use; and 

persons so confined in a penal or correctional institution not under 

the, control of one of the armed services shall be subject to the 

~ same discipline and treatment as persons confined by the courts of 

the United states or of the state, Territory~ District~ or place in 

which the institution may be situated. ~ 

ENCLOSURE (A) 
 



	

	

SUMMARY OF CORRESPONDENCE BETWEEN THE ATTORNEY GENERAL AND SECNAV 
REGARDING TRANSFER OF NAVAL PRISONERS TO FEDERAL INSTITUTIONS. 

pers-520-gaw/P13-l0 

20 ,January 1945 

FrJm; SecNav 

T c- ' Atty Gen 

~; 'J :) .j . 	 Proposal to transfer personality problems and long termers 

to Federal custody; general conditions listed, and details 
to be agreed upon by ChNavPers and Director, BuPris. 

(3 ~"' 3~-,ruary 1945 

Y1 Cl !Jl : Atty Gen 

~~ o : SecNav 


and outlines status of~lJb j : 	 General Agreement with proposal, 
GCMP's in Federal custody as to good time, Clemency and 
parole. 

pers-52l2-DC/P13-l0 

23 March 1945 

From: (Asst) ChNavPers 

To: Commanding Officers, USNDB's 


custodial~Subj: 	 Transfer of GCMP to Federal custody for serious 
and personality problems, with procedures. 

pers-52l2-DC/P13- l 0 

23 March 1945 

From: SecNav 

To: Atty Gen ' 

Subj: 	 Agreement with Atty Gen comments of 8 Feb., and transmit

tal of ltr. to C. O.s. 

28 March 1945 

From: Atty Gen 

To: secNav 

Subj: 	 Agreement with procedures promulgated in ltr. to C.O.s. 

13 Jan. 1947 

From: Atty Gen 

'P o: SecNav 


suggesting 	 that good time be computed on Navy basis, and2·ub j : 
authority for Wardens to forfeit or restore any good time 
allowances. (sec Nav ltr. of 15 Jan acknowledges) 

j9rs-52-DC/P13-l0 

~J5 ,January 1947 

From : SecNav 

To : Atty Gen 

Su~ j: 	 Agreement with Atty Gen suggestions of 13 Jan regarding 

naval, statutory, and extra good time, parole, and con
ditional release supervision. 

1 

ENCLOSURE (B) 
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pers-52-DC/P13- 10 
27 February 1947 
From: 	 ChNavPers 
To: 	 Commanding Officers, USNDB1s 
Subj: 	 Revision of original tra~sfer procedures, including items 

subsequently agreed upon. 

P3~_'f "S2-DC/P13-10 
2:) J'v9.':"' ch 1947 
l~Jlli: 	 (AC~ ) SecNav 
'~:(, :, 	 Atty Gen 
,)i).:< ; 	 Transmi ttal of 27 Feb 1tr: to C. O. s . 

':.~ ,::'.p ::]' l 1947 
:'2 01:: : 	 At ty Gen 
To 	 SecNav 
:::'~J'').J ; 	 Request for photostatic or other copies of pertinent 

do cuments necesaary to commitment of GCMP to Federal cus
tody. 

~8r s -52-DC/P13-10 
~ ;, May 1947 

i; ':"'om: 	 SecNav 
i 'I~ 'J • Atty Gen 
*2~bj : Agreement to furnish legal documents . 

. 

•
, 

ENCLOSURE (B) 
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RATIONALE 

Experience has proven that the most acceptable and successful 
approach to the correctional process is the most nearly individual 
t rea tment that facilities can afford. In its confinoment policy 
t he Navy is committed to returning offenders to an honorable duty 
s t dtllS where the offense and the man's attitude permit, and to r e 
t."}';'" all others ' to civilian life better equipped to meet the demands 
','; ,; fre e socle ty. 

The Navy is r e stricted in full realization of its confinement 
p'LJ..8ie8 by t he fact that personnel charged with the operation of 
'>J.:~~, L:.1t;ms nt activities are not expert in penological matt,ers. 
, '::;'o 'JeF;~') J,n the majority of prisoners dealt with this lack of 
0Xp<:'~"tJles s is not too serious a handicap inasmuch as the prisoners 
~-, ~ ',::!nsp lves arc r easonably co-operative. The Navy's interost there
f~~(~ i n wid8 au t hority for selection of the place of confinement of 
;Jrts one r ,s i n bas ed on its desire to maintain ' its present successful 
p~86r~m by transfer of those prisoners, committed for whatever 
c·e-, Gogory of! offense or period of confinement, whose presence is a 
(~e;~r' lment to that program by virtue of' asocial attitudes, psyco
~.d~hic deviations, aggressive or rebellious tendencies, or other 
'.! :-luses. These individuals pose problems in segregation and trea t 
':.:: .!J.t which are actually better solved in the more professional 

t mosphere of the penal and correctional institutions of the Federal 
Bureau of Prisons and its approved affiliates. Additionally there 
are not infrequent case~ wherein it is desireable to protect by 
t ransfer a 'Prisoner whose offense, or other reason, makes him [l 

t a rget of fellow inmates resentment. 

The proposed article is approved by the Navy as a sound instru
ment by which it may best carry out its corrective policy . It is 
f irmly believed that the authority contained therein is, in fact, 

) 	
i n the best interest of the Armed Services and of the individual 
offender. 

.-, 	 ENCLOSURE (C) 
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Uniform Code of Military Justice 

Art. 12. Confinement with Enemy Prj,soners Prohibite.? .. 

No member of the armed forces of the United States shall be 

plac ed in confinement Qut"Sl.Q.8> tlrn c;O'ntiRoA'I'I't!l!f"t'llr-t il1Ei:to-"'...·-t.he:; ifnited 

so that he is forced to associate with enemy prisoners or other 

foreign nationals not members of the armed forces of the United Statesf 

NOTES: 

A, Sources and Comparable Provisi0ns 

1) A. r . 16 as amended by r.L, 759, 80th Cong., 2d Sess. (1948). 

B. Comment. 

The language of A,1' ~ . 16 (as amended) could be interpreted to 

prohibit the confinement of members of the armed forces in the same 

building or brig as contains prisoners of war. It is felt that such 

language might prohibit putting sailors in the brig of a ship if the 

brig contained prisoners from an enemy vessel, It is believed the 

proposed language would at least require segregation of prisoners. 
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	 Proposed Article 13 

Page 1 

Uniform Code of Mil:i.ta:r.:;z Jus~ 


Art. 13. Purtishment Prohibited Before Trial. 
 

No person, while being held for trial or the results of trial, 

shall be subjected to punishment or penalty upon the charges pending against 

him, nor shall the restraint or confineI;lent imposed upon him be any more 

rigorous than the circumstances require to insure his presence but he 

may be subject to punishment by the commanding officer during such period 

for minor infractions of discipline. 

No pe~su~to these articles shall suffer any fO~ 
to-ctlnftnemeIl t "'"'V'fh-H-.e....wa:jJ;ing the result s of trial ) 

-.-	r 

-
an tneme 

NOTES: 

A. 	 Sources and Comparable Provisions 

1) A.W. 16 as amended by P. L. 759, 80th Cong., 2d Sess. (1948). 

B. 	 Comment 

The 	 proposed language is to replace the provision of 	A.W. 16 

(as 	 amended) as it is believed the la-tter would prohibit punishing a 
4 ~ .. ..)1.f" w--B.,..l -<... 

person for an offense fo-i= vr1;Jiefl he is ~being held in confinement tl~ , 

~ is in such a status. 
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Page 1 
13A 

Uniform Code of Military Justice 

Art. 13A. Illegal Punishwent. 

No punishment 0 confinement 

shall be '+mp~ad upon 

pursuant to ordered 

executed. 

NOTES: 

A. 	 Sources and , Comp~rable Provisions 


1) A.W. 16 as amended by P.L, 759, 80th Cong., 2d Sess.(1948). 


B. 	 Comment 

The proposed text re i)laces the provision of A.W. 16 (as amended) 

which prohibited punishment prior to trial, The text prohibits all punish

ments unless imposed under Art. 15 (Commanders non-judicial punishment) _ 

. or by sentence of a court~artial duly ordered executed in accordance with 

this Code. 
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l2/23/~8 Pat;e 1 

Unirorm 	 ~ .r Military Justi•• 

Art. l~. DeliTery .r Orren.ers t. CiTil Auth.ritie•• 
 
( ~ 

(a) ~.e.ber .r the araea r.r.es abal e .sliTere. up t. 

~y '.iT11 auth.rity r.r .etenti•••r trial .x.ept up•• the appr.Tal 
~ -c;' 

.r the 	 Se.retafy .t the Departaent •••••rae., .r .ush persea. a. 

u.y be 

su.h ••1iT.ry. it 

t.ll.wed by •• Ti.ti•• i. a .iTil tribuaal, .hall be ••1. t. 

1.tsrrupt the .x••uti•••r the .enten•••r the o.urt~.artial, a•• 

'-
the .rrender shall be return.d t. military .ust.dy, arter haTint; 

anawerea t. the ciTil auth.ritiea r.r hi••rrense, r.r the •••pleti•• 

• r the 	 saiQ ••urt-martial .enten.e. 

NOTES: 

A. 	 S.ur.es and C ••parabl. Pr.Ti.ien. 
 

a) , Ao W. 7~. 


D) NC&B, .App. C. 

Ca) Th. tirst parat;raph .r the arti.le aa.pt. preseat NaYy 

pra.ti.e. It is felt that .eaaandint; erti.ers shaul. haT. the p.wer 

t. resist a .emand by a eiTil autherity under .e.e .ir.uastan••• 

as where .ilitary exit;en.iss .aks it adTi.able that •••trel b. 

retained.r all per••nnel,- .r where it appears that a ....it;ht 

n.t re.eiTe tair treatment b••aus••r a. abaermal l ••al .ituati.a. 

The present Army praotiee seem. t. haTe been ad.pt•• at a ti•• wk•• 

http:��1iT.ry


' ReTised Draft Proposed Article l~ 
l2/23/~8 

- 2 

the Army did not haTe authority to try its personnel for ciTil 

offenses in time of peace so that if a man were Dot deliTered up 

he would not be tried at all. Since the armed forces now haTe 

such authority, the proTision of A. W. 7~ is not necessary. The 

NaTY has had no trouble in administering its proTision to the 

satisfaction of ciTil authorities. 

(b) Adopted from A. W. 7~. This differs from the present 

NaTY practice, but the NaTY agrees to the chan~ed procedure. 

(c) Attention is inTited to the proTisions in Appendix C, 

NaTal Counts and Boards, which are not cOTered by this article. It 

is suggested that these matters be cOTered by 'uniform re~ulati.ns 

for the armed forces. 

http:re~ulati.ns


/ 
 



7 194 
 

,J 

r' ~nju ent 

lIoffi4. 
c 

end 

f. 
Co and r, U CO 



v 

vised t1c is 
12-7 8 

--- -v -t ,---- ---
t. 1 #. 

, 

it out 

r ('), II or 
. / 

to n c n eutiv lri 


3) .t.rlct10
~ 
'~ eu:, , 

toe rt in 

to ntt to 

Ie . 
3,(4) tort itur iod 

(b) rv" 
v~~ , ro th lollo - t 

1 
. 

" 

~@f 
t- in r'i nt.1 n of court , 

• \(2) wi thhol in 0 B for 8 iOd not to 
l

ru. co cuti 1;y; 

-) (3) 
I 

rio n t 0 xc f..O , 0 n 

e n cut. v lyJ 



• 
 

( 
 

-( 

" 
.-' J::J 
... 

.... 

.. ... &.n....Q ~r 

) 

k 

.,/ 

'"' 

• 

fl.utnorl 



) 

'ott,........~ .... . 



-e 







RESTRICTED 
 

TABLE OF COi.~TEiJ TS - PaRT 4 

CO't.JRTS-~.ART 1,,1.1 CkSS1F1ED 
 

il.rt. 16. a~ General - not less than five me~bers. 


b. Special - ~ot less than thre e members. 

c. Summary - one officer. 
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Revised Draft Proposed Article 16 
10/28/48 Page 1 

Unif<2£!!! Code of I"ilitary Justice 

Art. 16. Courts-Martial Classified. 

There shall be three kinds of courts-martial in each of the armed 

forces, namely, 

(1) General courts-martial, ~;hich shall consist of any number of 

members not less than fivej 

(2) Special courts-martial, which shall consist of any number of 

members not less than three; 

(3) Summary courts-martial, which shall consist of one officer. 

NOTES: 

A. 	 Sources and Comparable Provisions 

a) A. "-. 3, 5, 6, and 7. 

b) A.G.N., Articles 39, 27, and 64. 

B. 	 Comment. 

a) The proposed text consolidates the provisions of A. ~; . 3 (Classifica

tion of Courts-Martial), A. w. 5 (Number of Members for General Courts-Martial), 

A. 1~r. 6 (Number of Members for Special Courts-Martial), and A. I: . 7 (Number 

of ~~embers for Summary Courts-Martial). The present A. G. N. has no provision 

classifyinp: r,avy courts-martial. The Navy provisions as to number of J~lembers 

are in A.G.N. Articles 39, 27, and 64, dealing with each type of court-martial. 

The !~roposed text reduces the number of articles and classifies the 

various kinds of courts-martial. It is believed that this is a logical 

arrangement of sl.bject matter as this proposed article would serve to introduce 

-e the articles which deal with the composition, appointment, jurisdiction, and 

procedures of c )urts-martial. 
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b) The proposed text adopts a uniform terminology for courts-martial 

in each of the armed services. The names "general", "special", and "summary" 
J 

courts-martial are adopted for the superior, intermediate, and inferior 

courts, respectively. 

At present all services use the name "general" for the court-

martial of greatest jurisdiction. ~s this term is descriptively appropriate 

and has been used by the services for many years, it is believed this 

name should be retained. 

At present the Army-Air .rorce court of intermedi3te jurisdiction 

is n3med "special", while the Navy uses the title of "summary" for the 

corresponding court. As the term "summary" is believed more ap)ropriate 

for a court of one member than for a court of three members, it is proposed 

to use the term "special" for the intermedidte court. This propos3.1 

also has the advantage of ret 1ining the present Army dnd ..dr Force ter

minology. 

Under the Articles of l'"ar, the Army and c\ ir Force use the term 

"summary" to denote the court-martial of inferior jurisdiction, while 

the N:lVY uses the term "deck court". InJsmuch as the term "deck" is 

inappropriate for ')11 services and the term "summ9.ry" is appropriate for 

a court-martial of one member, it is proposed to retain the present Army 

and Air 1"orce terminolof':Y. 

c) The proposed text does not change the provisions of the Articles 

of 1"ar as to number of members. The A. G.N. provides for a maximum of 

thirteen member(: for general courts-martial :md three members for summary-e 
(now to be called special) courts-martial. It is believed that these 

http:summ9.ry
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~ 
limitations are unnecessary and~are omitted from the proposed text for 

the purpose of uniformity. S.1338 80th Congress, 1st Session, a proposed 

-L Navy bill had omitted the maximum limitation on the number of members 

of a gener81 court-martial. 

JDS 
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Uniform Code £f Military Justice 

Art. 16. Courts-Martial Classified. 

(a) There shall be three kinds of courts-martial in each 

of the armed services, namely, 

(1) General courts-martial, which shall consist of 

any number of members not less than five. 

(2) Special courts-martial, which shall consist 

of any number of members not less than three. 

(3) Surrunary courts-martial, which shall consist of 

one officer. 

Sources 

a) P.. 1j{. 3, 5, 6, and 7. 

b) A.-G. N., Articles 39, 27, and 64. 

COJIlment 

a) The proposed text consolidates the proviSions of A. 17. 3 

(ClaSSification of Courts-Martial), A. W. 5 (Number of lIembers 

for General Courts-l4artials), A. W. 6 (Number of Members for 

SDecial Courts-l~artial), and A. W. 7 (Number 0 f Hembers for 

Summary Courts-Nartial). The present A. G.N. has no provision 

classifying Navy courts-martial. The Navy provisions as to 

number of members are in A. G.N. Articles 39, 27, and 64, dealing 

with each type of court-martial. 

The proposed text reduces the number of articles and 

classifies the various kinds of courts-martial, It is believed 

that this is a logical arrangement of subject matter as this 
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proposed article would serve to introduce the articles which 


deal Y.'ith the composition, appointnont, jurisdiction, and 


procedures of courts-martial. 


b) The proposed text adopts a uniform terminology for 

courts-martial in each of the armed services. The names "gener.J.l", 

"special", and "summary" courts-martial are adopted for the 

superior, intermediate, and inferior courts, :rospectively. 

At present all services use the n.J.me "general" for the 
, 

court-m.J.rti.J.l ,of greatest jurisdiction. As this term is dcscrip


tively npproprb.te 2nd has been used by the services for many 


years, it is belioved this n.J.me should be retained. 


At present the- Army-Air Force court of intermediate 

jurisdiction is nc..med "special", while the Navy uses tho title 

of "stIDJ!l2..ry" for the cO!'responding court. As the t3rm "summary'l 

is believed more appropriate for a court of one member than for 

a court of three members, it is proposed to use the term "special" 

for the intermediate court. This proposal also has the advantage 

of retaining the present Army and Air Force terminology. 

Under the Articles of v;or, the Army and Air Force use 

the term "summary" to denote the court-martial of inforior 

jurisdiction, while tho Navy uses the term "dede court". Inasmuch 

as tho term "deck" is inappropriate for all services and tho term 

"summaryrt is appropriate for a court-mart ial of one member, it is-e 
proposed to retain the present Army and ~ir Force terminology. 
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c) The proposed text does not change the. provisions of 

the Articles of War as to number of ml]mbers. Tho A.G.N. provides 

for a maximUfl of thirteen memccrs for general courts-nartial and 

three members for swrunary (now to be called spe«ial) courts

martial. It is believed that these limitations arc unnecessary 

-< 
and are omitted from the proposed text for the purpose of 

uniformity. S.1338 80th Congress, 1st Session, a proposed Navy 

'bill had omitted the max:j.mum limitation on the number of members 

of a genel'~~l court-martial. 
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Uniform ~ of Military Justice 

Art. 17. Who May Serve on Courts-Martial. 

(a ) Commissioned Officers. Any officer on active duty in 

the a rmed forces shall be competent to serve on all courts-marti a l 

for the tria l of any persons who may l awfully be brought before 

such courts for tri al. 

(b) Warrant Officers. Any warrant officer on active duty 

in the armed f orce s shall be competent to serve on genera l and 

t speci a l courts-martia l for the tri a l of any persons, other . than 

commissioned officers, who may l awfully be brought before such 

courts for tri al. 

(c) Enlisted Persons. J\ny enlisted person on active duty 

in the armed forc es who is not a member of the same unit a s the 

• accused shall be compet ent to serve on gener " l and special courts
, 

martial for the tri al of any enlisted pers ons who may l awfully be 

brought before such courts for tri a l, b~t he shall be appointed as 

a member of a court only if, prior to the convening of such court, 

the accus ed ha s r equGstod in writing that enlisted persons serve 

on it. After such a r equest, no enlisted pers on shull be tried by 

a gener a l or specia l court-martio.l the membership of which do es not 

include enlisted persons in a number comprising a t l east one-third 

of the tota l membership of the court, unl ess comp et ent enlisted 

pers ons ar e not avail ~ble. Whe r e such persons D.r e not ,available, 
~ 

.. the court may be convened and the trial held without them, "but the 
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convening authority shall then make a written statement, to be appended 

to the record, why they are not available. 

For the purposes of this subsection, the word "unit" shall 

mean any regularly organized body as defined by the Secretary of 

the Department concerned, but in no case shall it be a body larger 

than a company, an aviation squadron, or a shipts crew, or than a 

body corresponding to them. 

(d) Qualifications of Members of Courts-Marti al. 

(1) i\'hen it can be avoided, no person in the armed 

forces shall be tried by a court-martial any member of which 

is junior to him in rank or grade. 

(2) When uppointing courts-martial, the convening 

authority shall detail as mcmb6rs thereof such persons as, 

in his opinion, are best qualified for the duty by reason 

of age, education, training, experience, length of service, 

and judicial temperament. No person shall be eligible to 

sit as a member of a general or specia l court-martial when 

he is the a ccuser or a witness for the prosecution. 

NOTES: 

A. 	 Souroes and Comparable ProviBi o~ 

a) A. W. 4, as amended; A. W. 16, as amended. 

b) Art. 39, ·AGN; Art. 24(a), proposed NavJ Bill, 

B. Cormnents 

a) Subsections (a.), (b), ar ~ (c) make officers, warrant 

officers, and enlisted persons competent to sit on the courts-

martial of any forc,e, without regard to whether they are members 
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cof the same force as the convening authority, or of the same force 

as the accused. As a practi~ matter, in almost all cases the 

persons appointed to the court will be of the same force as the 

convening authority and the accused; sUbsection (d)(2) would require 

this as a" matter of discretion by the convening authority of an 

intra force court. In C3ses where reciprocal jurisdiction between 

forces is exercised, however, it will be desirable to have a mixed 

court, with members from the force holding the court, and from 

the force to which the accused belongs. The sUbsections are 

WTitten to permit this, and beyond this to permit the appointment 

of members from a third force, since that might also be desirable 

in certain cases, as when the convening authority is in command 

over several small units of different forces, which might occur 

at a MATS installation. Placing no restrictioa on competency in 

this respect would give the convening autn.')rity a maximum number 

of persons to draw on for membershlp on a court martial. Since 

reciprocal jurisdiction will be exercised only by agreement among 

the forces, as expressed in regul8.tions prescribed by the President, 

the appointment of mixed courts will be subject to whatever control 

is believed to be necessary. 

b) Subsection (c) limits competency of enlisted persons to 

cases where they are not members of the same unit as the accused. 

nUnit'! is defined for the purposes of sUbsection (G ~ Since the 

Secretary of the Navy is authorized to declare that all members 

of a ship's crew shall be considered to be members of the same 
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unit it is felt unnecessary to make .:my further provision for the 

case where a court-martial is convened aboard a ship. 

c) The l ast sentence of the first paragraph of subs ection (c) 

was add6d to m3ke it possible t o proceed with a trial where competent 

enlisted pe rsons a re not avai13ble. A. W. 16, a s amended, also 

provides that enlisted members of the same unit as the accused shall 

not sit on the court trying him, but A. W. 4, as amended, does not 

provide what mJY be dJne if members of other units are not available. 

It is believed th;} t unless some provision qualifying the mandatory 

nature of the subsection is included, cases will arise where it 

will be imposs ible to try a man exc ept by sUffiffi3ry court-martial, 

or by obta ining n competent p~rson Jt grea t expense t o the government, 

as for example , where there is 0. single "unit" of any f orce, which 

is isolat ed geogra phicallY~'Not avaihble" is intended t o covJ r 

only thos e cas es wher e it is impra cticabl~ physically or from 
""---' -....---- - 

military exigencies to obtain a man from another unit. ; It will 

not cover cases where it is mer ely inconvenient. Adding the 

r equirement that the conv ening Cl uthority must make a written 

stat ement, to be appended to the r ecord, why they a r e not available, 

will m'1 ke it difficult to circumv ent the gener al r equirement that 

enlisted persons must be appointed t o the court when they have 

been r equest ed. 

EMS 
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Uniform Code 2.f 191ita:::-y ~~ 

Art. 18. Law Member of General Courts-Martial 

(a) The authority appointing a general court-martial shall 
J 

detail as (law member) thereo-I an officer who is a member of the bar 


of a Federal court or of the highest court of a state of the United 


States and who is certified by the Judge Advocate General of one of 


the armed forces to be qualified for such detail. 


(b) No general court-martial shall hold any proceedings in 


cpen ~e absence of t he law member regularly detailed. / 


(c) The law member shall not vote with the court nor 

consult with the co~t~~ 

NOTES: 


A. Sources and Comparable Provisions 

1) A,r. 8 as amended by P. L. 759, 80th Cong.; 2d Sess. (1948). 

2) S.1338,80th Cong., 1st Sess. (1947), Art. 24(b). 

B. Comment. 

(a) The proposed text is derived from A.W. 8 (as amended). The 

law member is required to a member of the bar as it is believed that he 

should normally be more qualified than counsel. 

(b) Subsection (b) is to assure that the law member shall 

be present except when the court is in closed session. 

(c) Subsection (c) is added in order to show the changed position 

of the law member. He is to function in a manner similar to that of 

a judge sitting with a jury and is not to be 'a "member", 

JDS 
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Revised Draft 

Proposed Article 1910/28/48 Page 1 

Uniform Code of Military Justice 

Art. 19. General Courts4vlartial 

(a) General courts-martial may be appointed by 

(1) The President of the United States, 

(2) The Secretary of the Army, Navy, or Air Force, 

(3) The commandinf officer of a Territorial Department, an Army 

Group, an Army Corps, a division, a separate brigade, or a corresponding 

unit of the Army, 

(4) The Corrunander in Chief of a Fleet, the commanding officer of 

a naval station or larger shore activity of the Navy beyond the 

continental limits of the United 3tates, 

(5) The commanding officer of a l_ajor hir Command, an Air Force, 

a DiVision, or a separate l ing of the Air Force, 

(6 ; Such other commanding officers of their respective forces as 

may be designated by the Secretary of the Army, Navy, or ,~ir lorce, 

(7) Any other commanding officer in any of the Armed Forces 

empowered by the President. 

(b) V'hen any such commanding officer is the 3ccuser or the Com

plainant of the person or persons to be tried, the court shall be7 
appointed by superior competent authority and mAy in any case be 

appointed by superior authority When by the l atter deemed desirable. 

A. Sources and Compa rable Provisions 

a) A. W. 8 as amended by P,L, 759, 80th Congress, 2d Session 

b) A • G. N ., Art. 38, 

RESTRICTED 
 



RESTRICTED 
 
Proposed Article 19 

P. 2 

B. Comment 

a) The proposed text includes the provisions of A. \:. 8 as amended 

by P.L. 759 and in addition includes similar provisions for the hir 

Force, ~ JVY, and voast Guard. 'l'he provisions dS to law member are to 

be found in proposed Article 18. 

b) The Secretary of the Army and Air rorce 3re here given powers 

to designate convening authorities similar to the power heretofore 

provided for the Secretary of the Navy. 'l'he Navy is in favor of retain

ing the present exercise of this power by the Secretary of the Navy. 

c) The authority of the President is extended to empower officers 

of the Navy, Coast Guard, and N3rine Gorps to appoint general courts

martial similar to the Juthority which he h3s under A. 1;'. 8 (as amended) 

to empOVJer tumy and Air r'orce officers to convene such courts. 

d) As units of the Navy, I-i~r l'orce,md G03st GU:-Hd corresponding 

to the Army units designated in A. W. 8 were difficult to determine, 

each service was allowed to designate the units which it thought 

should be desigmted by stJtute. Specific units are mmed in the 

statute for the purpose of informing commanding officers in the field 

of thei"' power to convene general courts-m'3. rtL:ll, since such officers 

will have copies of the statute, but may not h'-lve all the orders 

and regulations of the Secretary of their service. 

e) No provision is made for the dPpointment of general courts

marti31 by the Superintendents of th e various service academies. 

A. 11'. 8 presently provides for such statutory authority for the 

Superintendent of the Military Academy. The Navy and Coast Guard 
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do not wish to grant this authority by statute, while the"lir Force 

has no service academy. Therfore, in the interest of uniformity, 

statutory pPOvision for any such Superintendent has been omitted. 

f) The present provision of A. ". 8 granting commanding officers 

to whom there is a ssigned a st 'jff judge advocate the power to convene 

gener'l1 courts-m3rtial is omitted as it is felt thJt these officers 

cOilld be provided for by being designated by the Secreta ry of their 

respective service. 

g) Paragraph (b) lS bken from ..... L 8 as amended by Public law 759. 

The Navy is opposed to the inclusion of this provision J S causing 

delJy in the administering of discipline, especially on ships at sea. 

The word "prosecutor" in A. ' • 8 is ch.3nged to II complainant" as the 
'" I 

word "prosecu or" is used in this Code to me3n the officer who 

acts as att for the United States. 

JDS . 
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Uniform Code of Military Justice 

Art. 20.. Special Courts-Martial 

(a) Special courts-martial may be appointed by 

(1) Hny person vho may appoint a general court-marti;;!.l, 

(2) The commanding officer of a district, garrison, 

fort, camp, station, or other plaoe.where members of the Army 

or Air Force are on duty, 

(3) The commanding officer of a brigade, regiment, 

detached battalion, or corresponding unit of the Army, 

(4) The commanding officer of a Hing, group, or separate 

squadron of the Air Force, 

(5) The commanding officer of any naval vessel, brigade, 

regiment, marine barracks, or the commandant of a naval 

shipyard or naval station, 

(6) The commanding officer of any separate or detached 

command or group of detached units of any of the armed forces 

placed under a sin~le commander for this purpose, or 

(7) Any other commanding officer empowered by 

the Secretary of the _,rmy, Navy, Air jorce, or Treasury. 

(b) '-hen any such commanding officer is the accuser or the 

complainant of the person or persons to be tried, the court shall be 

appointed by superior authority, and may in any case be appointed by 

superior autfiO rity when by the latter deemed advisable. 

NOT.2.:S 

A. Sources and Comparable Provisions 
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Proposed 	 Article 20 

P. 2 

a) A. W. 9 as amended by P. L. 759, 80th Congress, 2D Session 

b) A.G.N., Art. 26. 

B. 	 Comment 

a) The proposed text is drawn from A. \it. 9, as amended by 

P. L. 759 	 and ~.G.N. Art. 26. 

b) Subsection (a)(l) reflects the Committee's determination 

that authorities having power to appoint general courts should 

have the power to appoint inferior courts as well, in order to 

avoid the trial of persons by general courts-martial when a special 

. '. 	 court-marthl v.ould be· s ufficient. 

c) Subsections (a) (2) and (3) embody present provisions 

of A. 1t'. 8. 

d) Subsection (a) (4) designates ;\ir Force selected by the 

Air Force as corresponding to those names in (a) (3). 

e) Subsection (a) (5) contains additional appointing 

authorities named in the present A.G.N. 

f) The Secretary of the Army, and of the Air force, are given 

the power to designate additional appointing authorities equal to 

that given the Secretary of the Navy under the present A,G,N. 

g) The Navy objections to paragraph (b) of proposed Article 

19 also a~ply to paragraph (b) of this proposed article. The word 

"prosecutor" is changed to "complainant" to conform to proposed 

article 19. 

JDS 
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~niforrq Cod~ o.f Military Justice 

Art. 	 21. Surnm2.ry Courts-Hartial. 

(a) 	 Summary courts~martial may be appointed by 

(1) Any person who may appoint a general or special 

courts-martial, 

(2~ The commanding officer of a detached company, or 

other detachment of the Army, or 

(3) The commanding officer of a squadron or other 

detachment of the Air Force. 

(b) S~~ary courts-martial may be appointed by superior 

authority when by the lattor decmod desirnblo. When but one 
. 

officer is present vlith a command or detacl:1Jllent he she-ll be 

the sur.ln~ry court-martial of that command or dotachmont and 

shall hear .::md dcturninc all sur.unar~r court-mJ.rtial cases 

brought before him. 

NOTES 

A. 	 Sources and Comparable Provisions 

a) A. W. 10 

b) A.G.N. 64 ea) 

c) S.1338, 80th Congress, 1st Session (Proposed Navy bill). 

B. 	 COIl1r.lents 

a) The wording of the proposed text is mainly derived from 

A. W. 	 10. 

b) Persons viha arc empow.::red to appoint g(;neral or special 

courts-martial are given authority to appoint summary courts-rrl.:'l.rtial 
J. 
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P. 2 

as the Comr:uttee believed this to be desirable. Under the 

present A.G.N., such officers have this povrer. 

c) The Air vorce designated a squadron as corre sponding to 

the designat ed Amy units. The Nnvy retnins pre sent practice. 

d) Paragraph (b), which is derived fron A. W;, 10, is dooDed 

desirabJ,-e, although the A. G.N. docs not contain a sinilar provision. 

JDS 

'-. 

RESTRICTED 
 





RESTRICTED 
Proposed Article 22 
Page 1 

Uniform Code .2.f Hilitary Justice 

Art! 	22. Appointment of Prosecutors and Defense Counsel. -
(a) For each general and special court martial the authority 

'convening the court shall appoint a qUalifiei!r;':!s=! a~d a 
k VvU) 

least equal qualifications, togethe'r with 

such assistants as he may deem necessary or appropriate. No 

person who has acted as investigating officer or court member 

in any case shal~ act in the same case as a member of the prose- ~ 

~~ / f v- M • \;J 
cut ion or defense. No member of the pro sec tion sh act 

subsequently in the same case as a member of the dof:~e, nor 
~f II;, I{ ~I 

defense co 

shall any memoer of the defense act subsequently in the same 

case 	as fl. member of the prosecuti~)-- jPJ' -I 	 L(r ;r;..c c,..J 
(b) 	 Tlte persons acting as prosecu.tor and do£.emro counsel [. 

in the case of a gene~al co~~t ~ar}i~l shall each be a member
r1-~ <tz:t. fl;j V'Y. ~t ~ : r"-- ~ I /. 

of 	 the bar, of 8. Federal court or of the highest court of a 

State, Territory, District, or InsulRr Possossion of tho 

United StRtes, and sOOl,l be certified by the Judge Advocate 

Genoral (or the Chief Counsel of the Coast GURrd) of tho sor

vice concorned as having the requisite lega~ training to per

form his duties. 

A. 	 Sources and OompRreble Provisions 

R) 	 .A. W. 11 now in effect 

b) 	 .A. 1". :41 as amended by P • . L. 759 

c) 	 .A. G. N. 18(b) Rnd A. G. N. 24 (b) as e~endod by the proposed Navy 

Bill (S. 1338,80th Cong., 1st Sess., 1947) RESTRIe ED 
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RESTRICTED 

:B. Comment 

This Proposod Article is a rc-arrangement of the language in 

A.l'l. 11 (as amended by P.L~ 759) with cert~dn modifications. In 

the interest of clarity and accurA.cy, the trip,l judge ('1,dvocate is 

renRmed the prosecutor. The question of whether or Aot the wording 

of A. 'Iif. 11 includes Im..ryers who p.re meMbers of the bar of a terri

torial court is 8~SO clarified. 

Note thP,t both the triA,l judge I'\,dvocate and the defenso counsel 

for A. general court martial not only Must bo l~wyers, but must be 

certified P.s well. Certific(1,tion by tho ' Judge Advocate GonerA.l has 

beon substituted for tho requiroment of membership in ~ Judgo Ad

voc~te Goneral t s DopA.rtr:lOnt to brof),den the p,pplicp,tion of the Article 

to the other armed forces, which do not h,wc such p, depRrtMent. 

The provision prohibiting tho prosecutor or defense counsel from 

acting as stp,ff judge advocP,te is trpnsferrea, to proposed Article 3. 

The provision. .r.£ excusing defense counsel when tho p,ccused bas his 

own counsel is clioinated, since this subject is covered in Proposed 

Art ic1e 36. 

The proviso that ,\There the prosecutor 
\ 

is a MeMber of the Judge 

.Advocate General t s Depp.rtMent or of 1'\, bp.r, defense (,ounsel sh~ll likc

wise be a meMber, is eliminated. Such ~ proviso is unnecessary with 

respect to a genorA.l court martial (soo sub-section (b) ) and the 

lp.nguage trof at least equp,l qUA.lific~tionsfl in sub-section (P.) gives 

sufficient protection to the P.ccusod with respect to spocip,l courts 

f.lartiP.l. 
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Uniform 	 ~ of Military Justice 

Art. 23. Jurisdiction of Courts-M~rti3l. In General. 

(a) Each armed f orce shall have court-marti11 jurisdiction 

over its ovm personnel, and over all other persons subject to this 

Code. The exercise of jurisdiction over such other persons subj ect 

to this Code shall be in accord~nce with regulations prescribed by 

the President. 

(b) In 	 subsequent to that by the officer 

with authority to convene a general court-martiJl for the command 

which held the trill, where such r eview is required under the 
~ 

,~ 	 provisions of this Code, sh8l1 be carried out by the force to which 

the accused belongs. 

NOTES: 

A. 	 Sourc es And Comy1.rable Provisions 


None 


B. Comments 

a) Subsection (a) authorizes reciproc :ll jurisdiction among 

the 3rmed forces , but makes the exercise of such jurisdiction by 

any f orce subject to regulations prescribed by the President. It 

is contemplated that such regula tions will enumerate those situa

tions in which one armed force can try personnel of another force. 

This method of providing for the exercise of reciprocal jurisdiction 

permits flexibility, in that new situations for which the exercise 

of such jurisdiction may be desirable, can be provided for as 
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they arise. The exercise of jurisdiction over other persons subject 

to the Code, who are not members of any armed force, sh311 also be 

subject to regulations prescribed by the President. 

b) Subsection (b) is particul-lrly applicable to cases where 

reciprocal jurisdiction has been exercised, and is therefore placed 

in A.rt. 23, But general courts-martial records in every c:.lse will 

go from the convening authority to the JAG of the force to which 

the accused belongs. Speci31 courts-martial records will go from 

the convening authority to the officer with authority to convene 

a general court-martial for the command which held the trial. In 

some cases this officer might be of the same force as the accused, 

while in others he might be of the same force as the convening 

authority; in either event he would be the reviewing authority 

for the convening command in all special courts-martial cases. 

Thereafter, if review on the departmental level was required, 

it would be cArried out in the department of the forc e to which 

the a ccused belongs. 

EMS 
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11/29/48 	 Page 1 

Art. 25. Jurisdiction of Courts-.M!!'ti~l. Special Courts-Martial. 

Subject to Art. 23, special courts-martial shall have juris

diction to try persons subject to this Code for any non-capital 

offense made punishable by this Code, and for capital offenses 

under such regulations as may be prescribed by the President. 

Special courts-martial may adjudge any punishment authorized 

by law or the customs of the service except death, dishonorable 

discha rge~' dismissal, confinement in excess of six months, 

forfeiture of pay exceeding two-thirds pay per month, or forfeiture 

of pay for a period exceeding six months. A bad ronduct discharge 

shall not be adjudged unless a complete record of the proceedings 

and testimony before the court has been made. 

NOTES: 

A. 	 Sources and Comparable Provisions 

a) A. W. 13, as amended by P. L. 759. 

b) Proposed Navy Bill, Art. 17, Art. 20. 

B. Comments 

a) The proposed text follows the sense of A. w. 13, as 

amended, with alterations in language to eliminate the use of 

provisos, and to make it consistent with the form followed in 

proposed Art. 24. Special courts are given the authority to try 

capital cases under such regulations as may be prescribed by the-e 

( 

President. The Navy proposes this procedure so that prior blanket 
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Duthority may be obtained for capital offenses to be tried by special 

courts aboard ship. Death is added to the list of punishments which 

a special court m~y not adjudge, to cover the case where a special 

court tries a capital case. 

b) The provision in A. W. 1), as amended, th1t a BCD 


adjudged by a special court-martial is subject to approval by an 


officer with GeM jurisdiction 3nd review by the J.A.G. is cut out 


of this article. This provision will be dealt with in Art. 60, 


Execution of Sentences, and in the proposed article dealing with 


review of speci3l court-martial cases. 
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TABLE OF COlJTE1~TS - PART 7 

JURISDICTION OF COURTS-HARTL1.1 

Art. 23. 	 General Court s-Martial. 

Art. 24. 	 Special Court s-Hartial. 

Art. 25. .SUI:uJary Court s-lV,artial. 


Art. 26. ReciErocal JurisdictioT1. of hr:J ed Services 

Courts-Martial. 

Art. 27. 	 Jurisdiction of other tribu~als of the Armed 
Services not a ffq,t3d by these a rticles. 

28. Sta tut e of Li~itatio~s.p t. 
29. Double JeoEardy.t t. 
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Uniform Code of Military Justice 

Art. 23. Jurisdiction of Courts Martial. In General. 

(a) Each armed force shall have court martial jurisdiction 

oJL 
over its own personnel, and oveJ\other persons subject to this Code . 

The exercise of jurisdiction over such' other pers~ns (~o ~. 
~~=W~le) Shall be in accordance with regulations prescribed by the 

President. 

(b) In any case where a member of one armed force has been 


tried by a court martial of another armed force, any review sub


se~uent to that by the officer with authority to convene a general 
I -~ ~ . 

court martial for the command"whic~t~ shall be in 

the force of which the accused is a member. 

Sources and Comparable Provisions 

None 

Comments 

a) Subsection (a) authorizes reciprocal jurisdiction among 

the armed forces, but makes the exercise of such jurisdiction by . 

any force subject to regulations prescribed by the President. It 

is contemplated that such regulations will enumerate those situa

tions in which one armed force can try personnel of another force. 

This method of providing for the exercise of reciprocal jurisdiction 

permits flexibility, in that new situations for which the exercise 

of such jurisdiction may be desirable, can be provided for as 

they arise. The exercise of jurisdiction over other persons subject 
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to the Code, who are not members of any armed force, shall also be 


subject to regulations prescribed by the President. 


b) Subsection (b) is particularly applioable to cases where 


one force holds a special court martial on a person belonging to 


another force. Review in these cases will be- by the convening 


authority and by th~ officer having general court martial juris~ 

diction over the corrnnand which held the trial; any review subsequent 


to this will be by the accused's own force. Thus a BCD adjudged 


by a special court will not be executed until it has been approved 


by the force of which the accused is a member. but sentences which 


do not require approval on the departmental level may be executed 


all approval by the officer with GCM jurisdiction. 

In GCM cases, review will be by the convening authority. 


and then by the force to which the accused belongs. 


EMS 
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Uniform Code of Military Justice 
--------~ 

Art. 24. Jurisdiction of Courts-Martial. General Courts"'Martial 

Subject to Art. 23, general courts-martial shall have 

jurisdiction to t~ persons subject to this Code for any offense 

made punishable by this Code, and may adjudge any punishment author

ized by law or,~il cne.toms-af te·~q....ru:.e, including a bad conduct 

discharge. General courts-martial shallalso have jUrisdiction to 

tr,y any person who by the law of war is subject to trial by a 

mil!tary tribunal, and may adjudge any punishment authorised by 
 

the law of war. 
 

NOTES: 
 

A. Sources and Comparable Provisions 

a) A.W. 12, as amended. 

b) Proposed Nayy Bill, Art. 23. 

B. Comments 

a) The proposed text follows A.W. 12, as amended, 

substantially. The 1Jl1ard "jurisdiction~' is substituted for "power" 

as more appropriate. The puniShments the court may adjudge when 

it tries a person subject to the law of war are made those author

ized b.Y the law of war rather than those authorized by law or the 

customs of the service. 

EMS 
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U.if.ra 	 ~ .1' Military Juatise 

Art. 26 0 Juri••isti•••f C.urts-Martial. Sua-ary C.urta-Martial. 

Subje.t t. Art. 23, .uamary ••urts-aartial ahall haTe juria

.i.ti•• t. tr,y pera••• aubj.st te thia C••e, .x.ept .ffisers, 

arrant .ffi.ers, sadets, aTiati•• eadets, a•• ai.ship••• at the 

. NaTal A.ade~, t.r .....apital .ffe.a.s .... punishable b7 thia .C.d., 

but •• per••• wh••bj.sta taer.te shall b. brou~t t. trial bet.r. 

a .uamary s.urt-.artial. Where aus••bjesti•• i ••a.e D7 the a••u••a, 

trial .hall be .r.ered D7 .pesial .r g•••ral ••urt••artiaI, aa .a7 

be appr.priat•• 

Summar" o.urta.aartial may a.judge a.y punisame.t which a 

ge.eral ••urt-lI.artial is aut••riled. t. a.judge, .xsept aea-tA• 

• i ••iaaal, .i.sbarge, ••ari.em••t i ••xsea. .1' ••e mo.t&, r.atristi•• 

t ••ertai. ape.itie. Ii.it. i. ex.esa 

NOTES: 

A. 	 Sources a•• C.lI.parable Pr.Tiai••• 
 

a) A. W. 14, as aae.aea. 
 

b) P.N.B., Art. 15, 16• 
.. 
B. C.IIlJII.nt. 

a) Firat Paragrap.. Th. pr.p.s•• text t.ll.ws the f.r. 

u.ed i. Art,. 24 ... 25, U.C.M.J. The slauae begi..i.g "but •• 

pera•• wh••bj••ts theret." t. the en••1' the paragrap. i. tak•• 

tr•• Art. 16(1'), pr.p••e. NaT,Y bill. ~. A~ lia1t. the rigat 

t ••bjeet t. trial by .ummary ••urt t ••••••••• , a • pr.Ti••• tAat 

http:C.IIlJII.nt


ReTiae. Draft 
12/23/~8 

- 2 


they .ay be triea by au.h a eeurt.a.yway, if the efti.er witA 


, 

NaT,Y wi.hes te .ake the ri~At aba.lute~ preTi.ed tAere ia .e ri~At 

te refu8e C.O. pUBis~ent. Aa ebj••tie. te the Ar..y preTiaie. i. 

effieer with speeial .eurtc.artial juriadieti•• is the sa.e perse•• 

Thia weuld .ake the .ant. ri~ht te .bjeet .ea.i.~leaao 

b) Se••n. Para~rapA' Text tell.ws the ter.. ua•• i. Art~ 24 

http:preTi.ed
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Uniform ~~ Military Justice 

Art. 27. Jurisdiction of Courts-Martial. Jurisdiction not Exclusive. 

The provisions of this Code conferring jurisdiction 

upon courts-martial shall not be construed as depriving mil~taty 

commissions, provost courts, or other military tribunals of con~ 
r 

NOTES: 

Sources and Comparable Provisions 

a) A. W. 15 

b) Proposed Navy bill, Art. 5(b) 

B. Commen ts 

a) The language of A.W. 15 has been adopted, with 

the mrds "this Code" substituted for "these articles." The 

simpler provision found in Art. 5(b), proposed Navy bill was not 

adopted because of the importance attached to the contents of 

A.W. 15 in Ex Parte Quirin, 317, U.S. 1 (1942). 

leT 
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UBifer. ~ ~ Military Justice 

Art. 28. ef Limitations 

leaye 
 

tried ardpunished at any time without limi.tation. 
 

(b) A persen charged l'f:i th des.rtion in time of pe.ce,~ 
rape, or any of the offenses punishable under Art. (Le., 

those now in A.W. 93) shall not be liable to be tried or punished 

by a court-martial if the offense was committed more t~n three 

years (before he was arraigneq 
(befere the sigRing of ~ar specific_tions to be 

p. ferred against him. ) 

The period of limitation for the trial or punishment ef frauds 

against the geyernment shall~lso be three ye.rs, ~ut the pro.
L-

visions of Title 18 U.S.C., Sec. 3287 shall apply to such offenses 

in addition. ) 

(0) A. ~ rson choarged with any other .ffense shoall met be 

liable te be tried er punished b.r a cGurt-martial if the offense 

I 
I 

~ 

was cemmitted _ re than two ye.rs (befere he was arra'igned 
(befereo 	 the signing ef charges and 
spec.ifioatiens t be preferred 
against hi • 

(d) . In the case ef any offense the trial of w.hich in. 

time ef war shOill be certified by the Secretary of the k!t-I!)l'b t;PfW 

a ed f rce concerned to be detrimental to the prosecution of the 

• war or inimical to the Nation's security, the period of limitation 

shall be extended to six months after the teI'JIination of hestilities 

REST Ie 
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as preclaaed by the President or by a cencurl'ent resolution of 

Congresa. 

(e) Periods in which the accused was absent fro~ the 

jurisdiction of the U.S., or w.s in the cust dy of civil authori

ties, or in the hands .i the enemyl;ii w.s fleeing froJl justice, '6 ~ 
or by re.s n of any other manifest impediaent w.s not ~enable to 

sh.ll be excluded in computing the period of limi

tation for tri.l or punishment. 

(f) Where • rehearing or a new trial for the same offense 
1L}.. Vd~ 1tu.. . {

is ordered or gra ted, the S atute of Lti.itait;ns shall n t be a 
1A~ ~~ 

bar unless it woul haTe been. b.r to the original trial. 
/\. 

(g) This article shall not be construed to authorize the 

tri.l or punisluaent of any person whose trial .or punishment i! 

barred by the pro dsi ns of existing law. 

nOTES: 

A. Sources and Comparable Provisions 

) A.W. 39, .s amended. 
 

b) Proposed Navy bill, Art. 5(b). 
 

B. Comments 

) This article includes all of the proTisi ns in A.W. 39, 

as amended, and all the provisions in Art. 5(b), prop sed Na~ bill, 

except that contained in the secend proviso~ That proTision has 

been covered in Art. 40(0). 

b) The offense of treason has been added to the list 

of offenses which may be tried and punished at any time without 

E c 
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.1ilt1tations. 

~) S~bwecti.na(b) and (c) centain alternative preTia1e s 

fer when the Statute ef Liaitatiens· shall stop running. A.W. 39 . 

makes it the tiae ef arraignaent; Art. 5(b) akes it the time charges 

and specificatiens are signed. rraignment requires the presence 


ef the accused;ssigning ef charges and specifioatiens dees net. 


The Navy pren,sien is censistent with the rule fer Federal cri es. 

Title 18, U.S.C., Sec. 3282 preTides the Statute shall step run

ning at the time the indictment is found r the infermation is 

instituted. 

d) The statement in subsection (b) that the proTisions 

ef Title 18, U.S.C., Sec. 3287, shall apply te frauds against the 

geTernment is an adeption f t he prevision in Navy rt. 5(b), first 

preTise. The Act ef August 24, 1942, and its amendments, ~ere 

inc rperated inte Sec. 3287, which reads as fe11ews: 

"; 3287. Wartime suspension of limitatiens 
 
When the United S~ates is at war the running ef 
 

any statute ef limitations applicable to anT effense 
 
(1) in,.lTing fraud er attempted fraud aJainst the 
 
United States er any agency thereof in anT manner, ,


I,whether by conspirac.y r not, or (2) committe in 
 
cenneation with the acquisition, care, handling, 
 
custody, oontrol or dispositi~n of any real or per- ~ 
sena1 preperty of the United States, or (~) com

mitted in Qonnection with the negotiation, prosure

8 
 

.ent, award, perforaance, payment for, interim finw 
 
an~ing, cancelation, or other termination er settle_ 
 
ment, ef a~ contract, sUbcentract, er purchase erder 
 
which is connected with or re1at- d to the presecutien 
 
ef the war, er with any disposition of termination 
 

1 inTentery by any var contracter or GeTernment agenoy, 
 
shall be suspended until three years after the 
 

E 
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terminatien er hestilities as prec1aiaed by the 
President er by a cencurrent rese1utien ef Cengress. 

Definitions ef tenas in section 10) ef Title 41 
shall apply te similar terms used in this sectien." 

e) Subsection (e) incerperates all of ~he condit1ens 

set out in beth the .rmy and the Navy article s. "In the hands 

ef the enemy" was taken fre. the prep.sed amendaents te the 

prepesed Navy bill, dated 5/17/48. 

f) Subsectien (f) is new. 

g) It is suggested that this Artjcle be meTed from its 

present pIa in the U.C.M.J. and put in Part 9, rollowing Art. 40, 

since it has more te do with a plea of the .- ccused than with the 

jurisdiction of the court. 
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Prep.se" Articl. _ %8
ReTised 	 Drart Page 1 
12/23/48 

Uniform 	 ~~Mi1itarl Justio. 

Art. 29. Fermer Jeeparay 

N. persen shall. wit••ut hi s e.aseat. be tried a .eo.a" 

time ter the .ame effense; but a. pr.ee.diag in whieh aa aecusea 

hal been t.und gui1t.y by a Geurt-aartia1 upe. aay charge .r 

specifioatica .hall be hela t. be a trial 1. th. , ••••e .r·thi. 
, J ,; 

article u.t~eTiew .1' the ea.e has beea tul1y ' c ••pl.tea. J 

NOTES: 

A. 	 Seuroes aaa Cemparab1e PreTi.ion. 
 

a) A. W. 4:0. 
 

b) NC&B Sec. 4:08. 
 

a) The prepesed text follows the first paragraph ef A. W. 4:0, 

(The second paragraph .r A. W. 4:0 is eeTered in Art. 55. U.C.M.J.) 

The secoad elau'. 'cAaages A. W. 4:0 .e that a trial will be ••1. te 

be .e.plete w••a the fiaa1 reTiewing autherit,y has acted in the ea.e. 

This ehang* laakea thi. artiele Gonsi.tent with Art•• 55. 66. aa'57. 

1 LL'--UOCO"OJOO ia that the trikl ~ll b•••"Plot. w.o. til. tbd aUtiloritJ 

(' with pewer te .rder a reheariag has aeted ia the .aseo The seoea. 

olau.e eont1iets with the preseat NaT,Y rule. but the NaT,Y hal agre.' 

te adept t.e Army pr.Ti.ion. 

b) It i. sugge.ted that this Artie1. be meTed trem it. 

present plac. ia tAe U.C.MaJ. aad put ia Part 8. t.llewing Art. 4:0• 

• inee it has mere te de with a plea .1' the accused thaa witA ta. 

juri.dietien ef the eeurt. 
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ReTised 	 Draft Proposed Article 30 
12/13/48 	 Page 1 

Uniform Code of Military Justice 

Art. 30. Preliminary Charges. 

Ca) , y~harges and specifi~tions m~st be signed ~ 
1--/ , 	 1 - ~ 1 I Jt.~ '2r-I 

under o'ath before ,a~ .o ,7~c,,~ of the .rme~ force~~;;t s~t~~~ 

(1) that the complainant has personal knowledge ot, 

or has inTestigated, the matters set torth therein, and 

(2) that the same are true in fact to the best of 

his knowledge and beliet. 'XCC ,4-~~ .. _./'; 
I I (J)LI~AJ/;;,. 1.,.. I ~ r~- ; 

Cb) VU'~'-I(2e~ar~ ~K¢;;'..r~ Qharge~ ilI!metii-ate. ,'~n~ ~ 
4 11 7 JI.t ~l~)LKL -
.determine what disp~slEon should be, made, 

thereof of justice and disciplin~and the person 

accused shall be informed of the charges ~ againet him as soon as~ 

praotioable. 

NOTES: 

A. Sources and Comparable ProTisions 

1) P. 	 L. 159, 80th Cong., 2d Sess. (1948), Art. 46a amending 

A. 	 W. 10. 
 

2) AGN 43. 
 

-1- B. Comment 

Ca) Subsection Ca) is deriTed '~om A. W. 46 Cas amended). ) 

The word "preliminary" is added to make olear that these oharges 

and specifications ~ not be formal in ferm or substanoe although 

they must state facts which, allege an offense against this Code. 
 

HoweTer, the preliminary charges and specifications may be tormal 
 



Proposed Article 30 
R.nsed Draft 
12/2/48 

- 2 .. 

in torm and substance and may be the charges and specifioations on-
whioh an acoused is aotually tried. This is to make clear that 

oharges may be changed after investigation both as to form and 

substanoe without a further oath, subjeot to the requirements ot 

Article 31. 
The text allows any person te .wear to a co plaint. Thi. 

would not only al10W a member of the armed forees to sign oharge,. 

but a ciTilian as well. The purpose of this proposal is to allow 

the real party in interest to .wear to the charges when he i. 

aTailable. 
(b) The purpose of subseotion (b) is te a.lure that eharge. 

will be speedily disposed ef and that the persen aooused will be 

informed of the oharge,s se that he mAY prepare a deren.e. 

JDS 



Revised Draft 	 Proposed Artic+~ 11 
12/13/48 	 Page 1 

Uniform Code of Military Justice 
 

Art. 	31. Investigation 
 aLU 
(a) 	 No charge or specification w4al be referred to a general

f 

court-martial for trial until after a thorough and impartial inves

tigation of all the matters set forth therein shall have been made. 

';1'11 i""""tigafi<>n·i~!1da tory, 6iit not jW:iSdiction~ ~i:clUd. 

inquiries 	as to the truth of the 'matter set forth in the charges, fonn 

of charges, and what disposition of the case should be made in the intere.~ 

of justice 	and discipline. 

(b) 	 The accused shall be advised of the charges against him and 
, 

shall 	be permitted, upon his own request, to b. represented at such 

investigation by civilian counsel if provided by him, or military counsel 

of his own 	 selection if such counsel be reasonably available, or 9Y 

counsel appointed by the officer exercising general court-marti.l 

jurisdiction over the command. At such investigation full opportunity 

shall 	be given to the accused to crols-examine witne.ses against him if 

they 	are avail.ble and to present anything he may d~ ire in his own behalf, 

either in defense or mitigation, and the investigating offic~r ~~L «., _" ., II • 
. a 1-Jv. ,,-' JJ--I- d.-t I.. I .  ~(f 

examine available witn~sses requested by the accused. If the charges are \ 
t,'( r.' I I ~'-../ U "1..h" ~~ ,.., • . / ,', , 

forwarded 	after such investigation, ~ey shall be accompanied by a statement 

of the .ubstance of the testimony taken on both sides. 
\

le..,~ 	 
, -	 \NOTES~o:\ 

A. 	 Sources 'and Comparable Provisions 

1) P.L. 759, 80th Congo 2d Sess. (1948), Art. 46b amending A.W. 70. 

B. 	 Comment 

The proposed text is derived from A.W. 46 (a. amended). The 

_1 .~ ' .... .. cl I - f-" 4- is 



Revised Draft 
12/13/48 Page 1 

Proposed Article 31 

-2


secbnd sentence in subsection Ca) is added in order to make clear that 

this provision is not jurisdictional. In connection with proposed Article 

,a, it is proposed that formal charges may be drawn after the in~e.tigatiQm. 

However no charge or specification may be referred to a general court-

martial for trial, unless all the statements of fact therein ha~e been 

thoroughly and impartially investigated. 

JDS 



Revised Draft 	 Proposed Article 32 
12/13/48 	 Page 1 

Uniform Code of ~ilitary Justice 

Art. 	32. Forwarding of Charges • 

. When a person is held for trial by general court-martial 

the co~nding officer will, within eight days after the accused is order

ed into arrest or confinement, if practicable, forward the charges, to

gether with the investigation and allied papers, to the offioer exercising 

general court~rtial jurisdiction. If the same be not practicable, he 

will report to superior authority the reasons for delay. 

NOT~: 

A. 	 Sources and Comparable Provisions 

1) P.L. 759, 80th Conga 2d Sessa (1948), Art. 46c amending A.W. 70. 

B. 	 Comment 

The proposed text is A.W. 46c (as amended) with the omission 

of service of charges which is incorporated in proposed Article 34. 

JDS 



	

Draft of 12/13/48 	 Proposed Article 33 
Page 1 

Uniform Code of Ui1itary Justice 
 

Art. 33. Advice of Staff Judge Advocate and Reference for Trial. 
 

Before directing the trial of any charge by general court-

martial, the convening authority will refer it to his staff judge 

advocate or legal officer for consideration and advice; and no cnarge ill 

be referred to a ~eneral court~rtial for trial unless it has been 

found that thproug.h..a,oo.~1paJ:[i;l.a.,-inve . ation tllereo! has been 
-r. I 

mad prescrioed in , tna-t such _charge is legally sufficient 

to allege an offense under these articles, and is sustained by evidence 

indicated in the report of investigation. If the charges or specifications 

are not formally correct or do not conform to the evidence indicated in the 

report of t he investigating officer, e Baeh 
" 	 (formal corrections and chang~ 	 specifications to conform 

" 
to such evid~nc•• ~1i.i. 

J 
NOTES: 

A. 	 Sources and Cpmparab1e Provisions 
 

1) P.L. 759, 80th Cong., 2d Sess. (1948), Art. 47b. 
 

B. 	 Conunent 

The proposed text incorporates A.W. 47b (as amended). The last 

eentence is added to allow informal preliminary charges to be put in 

formal form and to allow t he charges to be changed to conform to -the 

evidence. 

/ 

/ JDS 

/ 
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ReTised Draft Proposed Article 34
12/13/48 Page 1 

Uni£orm 	~ o£ Military Justice 

Art. 34. SerTioe o£ Charges 

The trial oounsel to whom court-martial charges are re£erred 

for trial will cau.e to be .erTed upen the accused a copy o£ the 

charges upen whieh trial is to be had. In tjme ·e.£ peace ne persolt 

shall, again.t hi. objection, be breught to trial - berore a ge eral 

oourt-martial within a period er riTe day. subsequent to the serTice 

o£ oharges upon him, nor be£ore a special courtamart~al within a 

period e£ three days .ub.equent to the serTiee o£ charges upo. 

him. 

NOTES: 

A. Sources and Comparable PreTision. 

1) A. W. 460 as amended by P. L. 159. 80th Co g •• 2d Sess. 

(1948). • 

2) AGN Art. 43. 

3) S.1338 (Proposed NaTY Bill), 80th Cong., 1st Sess. (1947). 

Art. 33 and 37. 

B. 	 CeIllIllent 

SerTice o£ oharges is placed a£ter re£erence t. trial instead 

ef in the artiole on £erwarding charges as there is no need t ••erTe 

charges until it has been ti ally determined that there will be a 

court-martial. The requirement e£ three day. betweea serTioe et 

oharges and tri 1 by .peeial oourt-martial in time of peaoe i. 
 

deriTed trom preposed AGN Art. 37. 
 

I 
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/' OFFICE OF THE SECRETARY OF DEFENSE 

••WASHINGTON •. 

December 11, 1948 

P2l00ANDW lOR. THE CCI.14ITTEE ON A UNIFOHIl CODE O¥ n.ITARI JUSTICE 

Protesaor Edmund • organ -< r '''~ 
Chairman 

Honorable Gordon Gray 
Department or th A1.'m7 Jlember 

u 

Honorable • John Kenne,. 
Department of the aVT Member 

Honorable Eugene • uckert 
Department ot the Air Force ember 

SUBJECT: 	 Agenda tor the meeting ot the Camnlttee on a Un1!orm Code ot l£llitarl 
Justice on THURSDAY, OECi\.'BER 16, 1948, at 2,00 p ., and FRIDAY, 
pECpmER 17, 1948, at 10:00 am. , in Room 3=Ei-689 or The pentagon. 

There will be consideration of the proposed text of the tollowing 
Articl... 


Proposed 

Article 

NlIIlber Subject 

Assignment ot Judge Advocate., etc. 
 
Territorial APplicability 
 
Contin.ent with Enem,y Prisonera, etc. 

Pwl1ahment. Prohibited Betore Trial 

DieciplinarT Powers of CtaWlding Otticer 
 
Law W_ber ot General COUl"t.. Martial ' 

statute_o~t&tiona 

Prel.1li1nari Chargee ~=~ 

Inveat.tg&tion 
 
,orard!ng otChargea 
 
A4Tice ot Statl Judge Advooat. 
 
Service ot Char ee 
 

r.Ilo'':''-'--~. ..r 	 =-- --- c \¥led Or::Olene.. 
53 
60(&) 

1
60(b) 
60(0) 

Record8 or Trial 
Pet.it.ion tor & New Trial 
Cl_enoT 
Vacating Suspended Sent.ence 

Aw-41 
None 

AW-16 (amended) 
 
AW-16 (aMnded) 
 
A 104 

A (amended) 
 
AW-39 (..ended.) 
 
1.'-70 
AW-70 
AW-70 
Ali-47 
AW-70 
None 
A 33 and A .-35 
A 5'AW-51 
 
None 
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It ie contemplated that a number of the punitive Article. will be 
8ul:m1tted for coneideration. Propoaed drafts will be supplied during the 
course of the week 

. JM+ ~ 
FELIX E. LARKIN 
Executive Secretar,y 
Committee on a Uniform Code of 

IIilltary Justice 

Attachments 
FEL:la 

,,",, 

. -/ 

I ~ 

,.1 
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RESTRICTED 

Art. 35. 


Art. 36. 


Art. 37. 


Art~ 38. 

Art. 39 ~ 

Art. 40. 

Art. 41. 

Art. 42. 

Art. 43. 

Art. 44. 

Art. 45. 

Art. 46. 

Art. 47. 

President May Prescribe Rules. 

Trial Judge Advocate to ~rosecute; Couns el to 
TIefe'1.d 

Challenges. 

a. 	 For Cause; 
b. Peremptory. 

Oaths. 

a. 	 Court; 
b. 	 Trial Judge Advocate; 
c. 	 Reporter; 
d. 	 ~Vi t., ess; 
e. Interpreter. 


Con ti"'Iuanc es. 


Refusal or Failure to Plead. 


Process to Obtain J it... esses. 


Refusal to Appear or Testify. 


Compulsory Self'...·Incriminatio'1. Prohibited: 

De/2:radat ion. 


Depositio"'ls. 


a. 	 Whe... Admi ssible; 

b. 	 Befor e Whom Taken. 


Becords of Courts o~ Ir: .~r? . ~ !hen _~dmissi-Dle. 

Closed Sessions. 

Method of Votine. 

a. 	 On Chall enge s, Finding s aYJd Sentence; 
b. 	 On In ·ve rlocutory Q,uestions; 
c. 	 Eulin gs b;}' Law lvIember; 
d. 	 Duty of Law IV1em-Der r e : Presumpt;i 0"1 of 

Innocence and Burden of Proof. 

RESTRICTED 
 



RESTRICTED 
 
P. 2 

Art. 48. Numo er of Votes Required. 

a. To Convict of Spying - All; 
O. To Sent ence to Death - All; 
c. Life Imprisonment - Three-fourths; 
d. Confinement Over Ten Years - Three-fourths; 
e. Convictions except sypings - Two-thirds; 
f. Confineme~t Under Ten Years - Two-thirds; 
g. ~ll Other ~uestions - Majority. 

-"\. 

Art. 49. Court to ,Anrtounce .rl.ction. 

Art. 50. Contempts. 

Art. 51. Errors and Irregularities - Effect of. 

Art. 52. Unlawfully Influenc ing Ac tion of Court. 

Art. 53. Records of Trial. 

a. Recor ds Re ~uir ed; 

(1) Ge"1 eral Courts-lviar t ial, 
(2) Special and Summary Courts-Martial. 

O. Disposition of Records. 
( 1) Gen er a l Court s-lv:art i al, 
(2) Speci al a"" d. SU!:"j;,Jary Courts-ll1ar t ial. 

RESTRICTED 
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Revised Draft Destroy Prior Drafts ProposeG rlrticle 35 
11/1/48 Page 1 

Uniform Code 0:: Military Justice 

Art. 35. Fresident May Prescribe Rules. 

(a) The President may, by regulations, which he may modify from 

time to time, prescribe the procedure, including modes of pro0f, in cases 

before courts-martial, courts of inquiry, military commissions, and other 

military tribunals, which regulations shall, insofar aS Q:e shall dee~ practi

cable, apply the principles of law and the rules of evidence generally 

recoanized in the trial of criminal cases in the district courts of the United 

States. 

(b) Nothin~ contrary to or inconsistent with this Code shall be so 

prescribed . 

. (c) All rules and regulations made in pursuance of this Article shall 

be laid before the Conp,ress. 

NOTES: 

A. 	 Sources and Comparable Provisions. 

1) A.W. 38 as amended by Fub. L. 759, 80th Cong., 2D Sess. 

(1948). 


2) AGN Art. 34 and 64(e). 


3) S.1338, 80th Cong., 1st Sess. (1947) Art. 48. 


B. Comment. 

(a) The langua ge of the propos ed text is drawn from A. VL 38 

as amended by P,L. 759. This provision differs from the proposed Navy bill 

in that: 

1) The president instead of the Secretary of the Navy is to 

prescribe rules. The Navy has no objection to this. 

RESTRICTED 
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Proposed Mrticle 35Revis ed Draft 

11/1/48 

P. 2 
 

2) S.1338 uses the term "pleading and procedure" instead of 

"procedure." Pleading is included in procedure. 

3) The proposed Navy bill has the expression "as v~ill insure 

the enforcement of' discipline dnd the f air and impartidl administration 

of justice." This l anguage has not been deemed necess3ry to inciude 

in this drticle. 

4) The text includes "principles of' lJ.v~", while the propcsed 

Navy bill does not. .\s the Lmguage of A . ~ ,: . 38 is broader, it is 

retained. 

5) The proposed Navy bill uses the bnguage : "naval courts-

martial, other military tribunals, and fact finding bodies." The 

P.rmy and ;\ir force believe this bngu::lge too inclusive and therefore 

the bnguage of P.L. 759 is us ed. 

(b) Buth A.v.r. 38 3.nd proposed A~N Art. 46 agree on this provision. 

(c) As P . L. 759 included this subsection, it is included in the 

proposed text. 

JDS 
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Revised Draft Propos ed Article 36 
11/17/48 RESTRICTED Page 1 

Unif~ Code of t:ilitary Justice 

Art. 36. Duties of Tria l Counsel and Def ense Counsel. 
I 

(a ) The tri::ll counsel of a gener 3l or special court-ma rtidl shall 

pros ecute in the n3ffi 8 of the United States, and shall, under the dir ection of 

the court, prepare the r ecord of the proceedings. 

(b) The accused shall have the right to be repres ent ed in his defense 

be f or e ~ ? eneral or speci3l court-martial by civilian couns el if provided by 
 

him, or by military couns el of his own selection, if such c~ uns el be r ea sonably 
 

av ail able , or by t he def ens e counsel duly appointed f or t he court pursuant t o 
 _/ 
""",,.f\~1 '-I' , 4' 

Article 22 . Should the ac cused have counsel of his own s el ection, fthe ' d{;f ens e 

co uns el, and a. ssistant def ense couns el, i~ nny._ J;1B!:6 ~l!l!'~ shall, if the 
I 

accus ed so desires, a ct a s hi s associat e couns el, otherwise the;- :nay be excused 

by the president of t he court. 

(c) In ever y cour t-ma rtial proceeding, th e defense couns el may, 

in the event of conv i ction, attach to t he r eco rd of proceedings a brief of 

such ma tters as he f eels should be considered in behalf of the accused on 

review. 

(d) An a s sis t ant trial counsel of a gener .al court-ffid rtLll may, 

mde r the direction of the tri11 couns el or when he is qualified t o be 3 

trLll couns el ':l S r equired by Article 22, perform any duty devolved by l aw, 

r e gulation, or the custom of the servic e upon the tri31 couns el of t he court. 

An assistant trial couns el of .J special court-martial m3.Y perform any duty of 

the trial couns el. 

(e) An assistant defense couns el of a general or special court 

marti C1 1 may, under th e direction of the defens e counsel or when he is qualified 

to be the defense counsel as r equired by Article 22, perform ~ny duty devolved 

ICT 
 

http:gener.al


Revised Draft 
11/~7/48 

-2RE TE 
 
Proposed rlrticle 36 

:ebY lavl, regulation, or the custom of the service upon counsel for the accused. 

NOTES: 

A. 	 Sources and Comparable Provisions: 

1) A.W. 11, 17 'and 116 as amended by P.L. 759, 80th Cong., 2d Sess., (1948). 

2) S.1338 (Proposed ~avy Bill), 80th Cong., 1st Sess. (1947); Art. 18(b), 

18(c), 24(b), and 38. 

B. 	 Conunents: 

(a) 	 The text of subs\~ ction (a) is taken from HoW, 17. 

(b) Subsection (b) which guarantees the ri~ht of the accused to have 

counsel of his 01lin choice, is taken from A.r. 17. Even though the accused 

desires to have counsel of his own selection, the appointing iJuthority will 

appoint a defense counsel ::is required by Article 22. 

(c) Subsection (c) is taken from ,\rt. 38 of the proposed Navy bill. 

Although there is no simi13r provision in the I\rticles of vIar, it is deemed 

appropriate to be included in the Code, in order to encourag~ defense counsels 

to submit briefs. 

The proposed Navy bill would require that the defense counsel be 

required to st::lte his reasons for not submitting a brief. However, it is 

felt th clt this would put the defense counsel in :In anomalous position of 

stating reasons ~hy the accused should not receive clemency and of vouching 

for the legality of the trial. 

(d) The provisions of subsections (d) and (e) are taken from A,W. 116. 

The N:wy has no simi13r provision. Th" purpose of these subsections is to 

allow the assistants to help counsel, but n:)t to per:nit them to act inde-' 

pendently unless they Ire qualified as prescribed in Article 22. 

RESTRICTED 
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Revised Draft Destroy Prior Drafts 	 Proposed Article 37 

Page 1 11/1/48 

Uniform Code of Military Justice 


Art. 37. Challenges. 


(a) Members and the law member of a genera~al court-~rtial 

challenged by the accused or the trial counselAfor~e stated to 

the court. The court shall determine the relevancy and validity thereof, 

and shall not receive a challenge to more than one person at a time. 

Challen~es by the trial counsel shall ordinarily be presented and decidod 

may be 

before those by the accused are offered. - ~ J
~Yt;:,,~ lI'I ~ 

(b) The accused and trial counsel~ shall each be entitled to one J 

peremptory challenge,~but the law member of the court shall not be challenged 

except for cause. 

NOTES: 

A. Sources and Comparable Provisions. 

1) A.W. 18. 
 

2) S.1338 (Proposed l~avy Eill), 80th Cong., 1st Sess. (1947) 
 

Art. 24(b). 

B. Comment. 

(a) The proposed language is dra\"in from .-\.1.'. 18. The Navy does not 

stipulate the order of challenges, but the A. W. provision is included as 

it gives some additional protection to the accused. 

(b) The text allows each side one peremptory challenge as in A.W. 16. 

Although the Navy has no such provision, this provision is included for 

discussion and decision~ 
-{ 

-e JDS 
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Uniform Code of Military Justice 
----- I 

Art. 38. Oaths. , 

(a) Each member, including the 13w member, if :.my, of a general 


or special court-martial sh:311, before entering upon his duties, t ake the 


following oath or affirm3tion: 


"You, A. B., do swe'3r (or affirm) tha t you will vv ell and 


truly try and determine, Jccording t u the evidence, the matter now before 


you, between the United States of America and the person t o be tried, and 


that you will duly administer justice, without pa rti ~ lity, fav or, or affection, 


according t o the provisions of the rules :md a rticles f or the government of 


the a rmed f orces of the United States, and if any doubt should ;Hise, not 


explqined by said 3rticles, then according t o your conscience, the best of 


your understanding, and the custom of war in like cases; and you do further 


swear (or affirm) that you lIdll not divulge the findings or sent e,nce of the 


court until they sh311 be published by the proper authcrity or duly a nno~ 


by the court, ~xcePt t o the tri·' l j~e and assistant t~iaJ:;"~eX ( ~ 

achLO.c.ateyneither 'r ill you disclose or discover the vote or opinion of any 

particul:1r member of the court-marti31 upon ach':llienge or up'::m the findings 

or s entence, unless r equired t o eive evidence ther eof as a witness by a court 

of justice in due course of IJw~ So help you God." 

(b) 1"hen the members of the court have been sworn, the trLll 

counsel, and !~ ssistant trial counsel, if any, shall t J.ke the f ollowing oa th 

or affirm}tion: 

"You, '''. B., do swenr (or :.lffirra) that yuu Hill f aithfully 

and impJrti.:llly perform the duties of d tri~l counsel, and will not divulge 

RESTRICTED 
 



11/17/48 Proposed Article 38 

the findin'"'s or sentence of the court to any but the proper authority until 

they sh311 be duly disclosed. So help you God." 

(c) i-\ll persons v'ho give evidence before a court-martial shall 

be examined on oath or affirmation in the follOl"iw' form: 

"You swear (or affirm) that the evidence you shall give in 

the case nov in hearine; shdll be the truth, the whole truth, and nothing 

but the truth. So help you t;od." 

(d) Every reporter of the prcceedings of a court-martial shall, 

before entering on his duties, make the following oath or affirmation: 

Ilyou swear (or affirm) that you will faithfully perform the 

duties of reporter to this court. So help you God. II 

(e) 	 Every interpreter in the tri31 of any case before a court

sh;,ll, before enterin(1' upon his duties, make the
, 

following oath 


or affirm'ltion: 


Ilyou swear (or affirm) that you vJill truly interpr8t in the 

case nOlI" in hearing. So help you r;.Od. 11 

(f) In C3se of affirmation the closing sentence of 3djuration 


shall be omitted. 


NOTES: 


l.. A. 	 Sources3nd Comp3rable Provisions 


1) A.W. 19 


2) JJ~N • Art, 40, 41, 28 


3) S.1338 (Proposed Navy Bill), 80th Cong., 1st Sass •. (1947), Art. 19 and 
-< 

25. 

Comment 

In general, the proposed text is taken from A.L. , 19.- The language is 
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l eft open so th:l t r egul:ttions ffi'3Y be prescribed as to the persons 3dministering 

the 03ths Jnd a s to whether it shall be n~ c e ss a ry to swea r the court at every 

trial. 

JDS · 
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Uniform Code of Military Justice 
 

Art. 43. Compulsory Self-Incrimination Prohibited 
 

(a) No person subject to this code shall compel any other 

person to incriminate himself or to answer any question the answer to Ute, 

Jt...C ' 7 

which may tend to inc!'iminate him. 
'" 

or obtain 
y 

h~ 

~ 

(b) No 

any statement from, o~ tue nature 

of the accusation and does not have to make any, state

ment at all regarding the offense of which he is accused or being in


vestiga~ed and that any statement made by him may be used as evidence 


against him in a trial by court-martial. 


----	 (c) A statement obtained by unlawful compulsion from any 
~ 1l'l.~ , /,, }Li, . ~ , ' " 'I ~ d 

perso~0 ...., 1 ~ ~ ithOy pe-r ~~ r of, i~e 

galnSt self-incrimina~iOnJ~hall not be received in evidence against such" ')" 
 

per~on 0 d in a trial by court-martial. 
 

(d) No person subject to this code shall compel any other person 

to make statement or produce evidence before or for use before any 

military tribunal which statement or evidence is not relevant to the 

issue and may tend to degrade him. 

NarllS : 

A. Sources and Comparable Provisions 

a) A. W. 24; A.W. 24, as amended by P.L. 759. 

b) NC&B Secs. 174, 181, 182, 234, 235; 261, 262. 
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B.l. Comments 

Subsection (a) is a redraft of" sUbsection (1) of" the revised 

dra.ft of" Proposed Article 43 dated 11/10/48. Subsection (1) was 

approved by the Committee. The provision relating to degradL~ testit. 

mony has been placed in sUbsection (d) where 'it is made applicable to 

witnesses bef"ore courts-martial rather than to lIany person". This 

brings it into conformity with A. W. 24. The other change is that sub

section (a) is put in the active voice. It is f"elt that this makes it 

even clearer that any person who compels self"-incrimination will be 

subject to punishment under the proposed punitive article which makee 

violation of the procedural articles an offense under the code. 

Subsection (4) in the draft of 11/10/48 has been omitted. It 

provided as f"ollows: "The accused should be permitted to testif"y in 

his own defense whenever he requests to do so, but he shall not be asked 

if" he desires GO testify, nor shall his failure to request to testify 

be conunented upon in any way." In this connection it should be noted 

that 18 U. S. C. Sec. 34S1 provides, "In the triel of all persons charged 

with the commission of offenses against the United St t~s and in all 

proceedings in courts-martial and courts of inquiry in any State, District, 

Possession or Territory, the person charged shall, at his own request, 

be a competent witness. His failure to make such request shall not 

create any presumption against him." It is· suggeeted that this rule be 

stated in the courts-martial manual. 

F~TRICTE 




Revised Draft Proposed Article 43 
Page 3 12/6/48( ~ 

The important differences between A. W. 24 as amended by P. L. 

759 and this Proposed Article are as follows: 
t

1) Under A. W. 24 a witness may refuse to give testimony which 

is either degrading or not material to the issue. Proposed Article 43 

allows refusal only if it is degrading and irrelevant. To allow witnesse 

t raise the issue of relevancy at any time would cause endless delay. 

2) A. W. 24 forbids the use of coercion to obtain any statement, 

whether or not self-incriminating. Proposed Al~ticle 43 forbids compulsion 

to obaain self-incriminating statements. "Coerce" is defined as to 

"restrain or constrain by force, especially legally or morally". If this 

definition is applied, A. W. 24 obviously \'fill hamper any legitimate 

investigation and could be construed to prevent ever compelling a witness 

t testify to anything. 

3) A. W. 24 makes improperly obtained self-incriminating state

menta inadmissable in any court-martial. Proposed Article 43 makes 

them inadmissable on against the person who is compelled to make them. 

This is on the theory that the privilege against self-incrimination is a 

personal one and that the efficiency of the court-martial system should 

not be sacrificed as a means of creating sanctions against improper 

c mpulsi n .. 

\ 



\ 
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Unif0l:!!! Code of Military Justice 
 

Art. 39, ' Continuances. 
 

(a) A court-martial may, for reasonable cause, grant a continuance 

to either party for such time and as often as may appear to be just. 

(b) In time of peace no person shall, against his objection, be 

brought to trial before a general or special court-martial within periods <: 
of five days, and two days, respectively, subsequent to the service of 

charges upon him. 

NOTES: 

A. 	 Sources and Comparable provisions 

1) A.l;·, .20, 46(c) as amended by P.L. 759, 80th Cong., 2D Sess. 

(1948) • 

2) 5.1338 (Proposed Navy bill), 80th Cong" 1st Sess. (1947), 

Art. 37. 

B. Comment 

(a) The text 	of s t.lbsection (a) is taken from A,';" . 20 which differs 

t 	 from proposed AGN, Art 37 only in that the words lito either party'l are 

included. 

(b) BO ;1 A,"' , 46(c) and proposedAGN, Art 37 provide for a period 

of five days after service of charges before the beginning of a general 

court-martial in time of peace. The Navy bill also provides similar 

periods of three days and twenty-four hours for special dnd summary courts

martials respectivel~ As a compromise, it is recommended that a period of 

two days be prov j ded for special courts and that no mandatory period be 

specified for st.unmary courts ,.hich only have jurisdiction over minor offenses. 

JDS 

1. 1(,3 


RESTRICTED 
 



RESTRICTEQroposedRevised Draft Article 40 
12/2/48 Page 1 

Uniform Code of Military Justi.ce 

Art. 40. Pleas of the Accused. 

(a) If an accused arraigned before a court-martial ~s 

irregular plea· ,or 

after a plea of guilty sets up matter inconsistent with the plea, 
~ 

or if it appears that heA~ntered the plea of guilty. improvidently 

or through lack of understand~ng of its meaning and effect, or if 

he fails or refuses to plead, a plea of not guilty shall be entered 

in the record, and the court shall proceed as though he had pleaded 

not guilty. 

(b) A plea of not guilty by the accused shall not be re

ceived i~aPital case~. 
NOTji;S: 

A. Sources and Comparable Provisions ...... .-.---
a) A. W. 21. 

b) NC&B, Secs., 413, 416, 417. 

B. Comments 

a) Subsection (a) follows closely the provisions of A. W. 21. 

The phrase 1I0r makes any other irregular (pleading)1t is adopt8d from 

NC&B, Sec. 413. The clause in A. W. 21 Itor after a plea of guilty 

makes a statement inconsistent with the; plea ll is changed to " •••••• 

sets up mE1tter ••••.. ,.1I so as to include testimony by the accused or 

by his witness which is inconsistent with the plea. This is adopted 

from NC&B, Sec. 417. liTo the court ll in the clause IIwhen it appears 
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to the court 'l in A. W. 21 has been deleted. The question whether 

the plea of not guilty should be entered, in the situations covered 

in subsection (a), should be treated as a~ interlocutory question, 

according to the procedure prescribed in Art. 47, D.C.M.J. The 

clause "a plea of not guilty shall be entered in the record" has 

been inserted, so the record will show what has happened. "To 

trial and judgment" in A. W. 21 he.s been deleted because the trial 

may :..tlready be in progress at the time the court must proceed as 

though the accused had pleaded not guilty. 

The courts-martial manual might contain a statement that 

a plea of not guilty to the offense charged, but guilty to a lesser 

included offense, is not an irregular pleading within the meaning 

of subsection (a). 

b) Subsection (b) is new. The Navy now prohibits a plea 

of guilty to d8sertion in time of war. The Army considers a plea 

of guilty inappropriate in any cupitnl case. 

c) It is proposed thut provision be made in tho courts-

martial manual for the procedure to be followed by a court-martial 

wherever a plee:;, of guilty is entered. This should include the 

following: 

(1) In general and special cnurt-martial cases, 

the plea should be received only after the accused has 

had an opportunity to consult with counsel appointed 

for or selected by him. If the accused has refused 

counsel, the plea should not be received. 
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(2) In every case the meaning and effect of a plea 

of guilty should be explained to the accused (by the 

Judge Advocate or law member of a general or special court; 

if no law member on a special court, by the president; by 

the summary court). Such explanation should include the 

following: 

(a) That the plea admits the offense, as 

charged (or in a lesser degree, if so pleaded), 

and makes conviction mandatory. 

(b) The sentence which may be imposed. 

(c) Unless the accused admits doing the 

acts charged, a plea of guilty will not be 

accepted. 

(3) The judge advocate or law member, where there 

is one, should decide whether the pleQ should be accepted. 

(4) The explanation made and the accused's reply 

thereto should be set forth in the record of trial exactly 

as given. 

The above is taken from Keeffe Board recownendations, 

page 142.) 

d) The Committee considered a proposal that this Article 

should contain a provision that a plea of not guilty by the accused 

should be taken to raise automatically all defenses not theretofore 

raised by special plea or motion. This proposal was rejected, first, 

because such a procedure does not follow the practice in Federal 
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courts, and second, bec ausG it would not insure that such issues 

would bE; square ly r aised in the trial. The Committee agre ed that 

instead the procedure set forth in the Army Manual for Courts-

Martia l, 1943 Edition, for r a ising the se defens e s, should be 

adopted, by r egula tions prescribed in the Manual prepared for use 

under the U.C.M.J. 

The Army Manual for Courts-Martial, 1949 Edition, provides 

as follows: 

"P:::t r. 64. 3JIOTIm;S RAISI NG DEFE1~SES Ji.ND OBJECTIONS. 

"(a) Defenses and Objections which May be Raised.-

Any def ense or obj6ction which is capable of de t ermina tion 

without tri a l of the issue r aise d by a plea of not guilty 

may be r ai s ed before tri a l by r ef erence to the appointing 

authority, or by motion to the court before a plea is 

entered. 

"Defenses and cbject i ons such as that tri al is 

barred by the statute of limit~tions, formor tri al, pardon, 

constructive condonation of desertion, former punishment, 

promised immunity, l ack of jurisdiction, and f a ilure of 

the charges to al lege an offense should ordinarily be 

asserted by motion to dismiss before a plea is entered; 

but f a ilure to ass ert them at that time does not constitute 

a waiver of the defense or objection. Unl ess otherwise 

stated, failure to assert any such defens e or objection 

except l a ck of jurisdiction or failu~8 of the cha rg6s to 

allege an offense -- before the conclusion of the hearing 

RESTRICTED 
 



RESTRICTED 
 
Revis ed Draft Propos ed d rticl e 40 
12/ 2/48 

- 5 

of t r.e ca SG, howover, constitutGs a wa iver. 

U(b) Def ens es e.nd Obj ections which Must be Ra is ed.-

Def ens es and obj ections ba s ed on def ects in ~h e pref e r enc e 

of char ge s, r ef er enc e :f'or trial, form of t he cha r ge s and 

specifica t i ons, inve sti g~tion or other pretria l proc ee dings 

other than obj ~ ctions going to the j urisdiction of the 

court or t he f a ilure of t he charges t o all ege an offense 

may be r a ised only by a motion for appropriate r eli ef before 

a pl ea is enter ed. Failure to pr e sent any such obj ection 

prior t o plea constitute s a waive r ther eof, but the court 

f or go od cause shown may grant r eli ef from the waiver. 

lI(C) Form and Content of a Motion.-- The motion r a ising 

a def ense or objecti on should include all such dbf ense s 

and obj ections then avail abl e and known t o the a c cus ed • 

.Any objection which mi ght be Cl. ss erted by such motion may, 

if not ass -:. rted, be brought to the attenti on of the a ccus ed. 

liThe motion should briefly and cl early set fort~ 

the nature and grounds of the def ens e or obj ection which 

it is intended to r a is e . It may be pres ented ora lly or in 

writing, The substance of the motion and not its form 

and designation will control; f o r instance , if an accus ed 

makes a motion which he calls a motion fDr appropriat e r elief 

but which in f act rais es an obj ection to tria l on juris

dicti ona l grounds, the motion will be treat ed a s a motion 

t o dismiss. 
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tI(d) Time of Making Motions.-- The motion discussed 

in a nnd b above should be made before the plea is entered, 

but the court may permit it to be made within a reasonable 
I 

time thercfl fter. 

"Certain other motions predicc.ted upon issues 

raised by the evidenc~ in the case, such as motions for a 

finding of not guilty and motions to dismiss the proceedings 

on the grounds of res judicata, should generally be made 

after the ?rosecution has r ested its case or at the con

clusion of all the evidence. A motion to inquire into the 

ment~l condition of the accused or to dismiss the proceedings 

on the ground that the ::.ccused l acks the requisit8 m8ntal 

capacity may be raised nt any time during the trial. 

"(e) Hearing on the Motion.-- A motion r ai sing a 

defense or objection will be determined a t thc") time it is 

made unless tho court defers action on the motion until a 

latter time. 

"Before passing on a contested motion the court 

will give each side an opportunity to introduce pertinent 

evidence and to make an argument. Except as otherwise 

indicated in the discussion of motiGns, and elBewhere the 

burden reats on the accused to support by a preponderance 

of evidence a motion raising a defense or objection. A 

decision on such a motion is an interlocutory matter. 

tI(f) Effect of Rulings on Motion.-- The denial of a 

",tion raising a deREsT~lciEt> not prevent the 
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entering of ~nother to the same specification or charge. The 

court may reconsider its action in denying or sustaining a 

motion as long as the case is before the court." 

The 1949 Army M:mual further provides that if it appears 

fron the charges that the Statute of Limitations has run against 

un offense, or in the case of'l continuing offense, a part of an 

offense charged, the court will bring the matter to the attention 

of the accused and advise him of his right to assert the statute. 

If the accused pleads guilty to a lesser included offense against 

which the statute of limitations has apparently run, the cm rt 

will advise the accused of his right to interpose the statute in 

bar of trial and punishment as to that offense. Similarly, at 

the time the court is making its findings, if by exceptions and 

substitutions the accused is found guilty of a lesser included 

offense, to which he has not entered any plea, the court will 

advise him in open court of his right to ava.il himself of the 

statute in bar of punishment. 

e) It is proposed that provision should also be made in the 

courts-martial manuo. l th&t the law member or the court explain the 

moaning of any special def(;nses and objections which might appear 

to be available to the accused, in any case in which he is not 

represented by counsel, and to advise him of his right to make 

them, both as to the offense charged and lesser included offenses, 

~ 	 before pleading to the general issue. This would be an important 

benefit to the accused in a summary oourt-martial case where the 

defense of former jeop8.rdy might be available to him if he had 

recei ved 	C. o. puni shment RE&lR1GrTnED 
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Uniform Code 2! Militarx ~ustic~ 


Art. 42.. . Refusal to Appear or Testify. 
 

(a) Every persen not subject to this Code who 

(1) has been duly subpoenaed to appear as a witness 

before any military Ct'\wot, commission, . court of inquiry, or board, or 

before any offic.er-, · military or civil, de-signat.ed to take a deposition 

to be read in evidence before such court, commission, court of inquiry, 

or board,_ and 

(2) has been -duly paid or tendered the fees and mileage 

of a witness at. the rates all.wed te witnesses attending the courts 

of the· United States,- and 

(3) wilfully-_Jeg e%ts or refuses to 'appear, or- refuses.. 	 
to qualify as a witness, ~r to testify, or produce' documerr¥ry evidence 

D......v 
which such person rna . -been. legally -subpoenaed to produce, ..shall 

be deemed. guilty of an offense against .the United States. 

(b) Any person' who commits. an offense 'denounc~d by this 

Article shall be ·· punishedon information. in the district-.court of the 

United· States $r in a court of original. criminal jurisdiction in any 

of the territorial pcssessions of the United States., . jurisdiction 

being hereby conferred upon such courts for such purpose ..· Upon con

viction, such persons shall be punished by-a fine of not more than 

$500, or imprisDnment for a period not exceeding six ~nths, .or both. 

(c) It shall be the duty of the.. .united. States 'district 

attorney o.r the officer pj;loo-eeuting .for -the GoV€'l"t'lln€!1t in any such 

• court of original crimina~ jurisdiction" upon the- certi neat; on of 

the facts -to him by the military court,eommission, court ~t-inquiry, 
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or board, to file an information .sgainst and prosecute any person 


violating this Article. 


(d) 	 The fees and mileage of witnesses shall be advanced 

or paid out of the approp~iations for the compensation of witnesses. 


NOTES: 


A. 	 Sources and Comp3rable Provisions 
 

1) A.W. 23 
 

2) AGN Art. 42(c) 
 

3) S.1338 (Proposed Navy bill), 80th Cong., 1st Sess. (1947), 


Art. 35(b). 


B. 	 Comment 

The proposed text is taken from A.W. 23 with the 

deletion of the proviso of A.W. 23 which made certain offenses 

against public justice in the Criminal Code applicable to military 

tribunals. The Proposed N3VY bill did not contain this deleted clause. 

The proposed AGN Article does not apply to military 

commissions or boards and does not give territorial courts jurisdiction 

to 	 try these offenses. 

Contempts are treated in Article 50. 

JDS 
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Uniform Code of Militar,y Justice 

Art. 44. Depositions " 

(a) A duly authenticated deposition taken upon reasonable 

notice to the opposite Pll"ty may be read in evidence .before any 

military court or commission in any case not capital, or in apy 

proceeding before - court of inquir,y or a military board, if such 

deposition be "taken 

(1) When the witness resides, is found, or is 

about to go , beyond the state, territor,y, or district in ~ich the 

court, commission or board is ordered to sit, or the distance of 

one hun r lred miles from the place of tri.l or hearing, or 

(2) When it appears to the satisfaction of the 

court, COmmission, board, or appointing authority that the witness 

qy reason of death, age, Sickness, bodily infirmi~, imprisonment, 

military necessity, or other reasonOlble cause, is unable to, or in 

foreign places, becaus.oof non-amenability to process, refuses to 

appear and testi~ in person at the place of trial or he_ring, or 

(3~ When the present whereabouts of the witness ' 

is unknown. 

(b) Testimoqy by deposition may be adduced for the 

defense in capital cases • 

. (c) A deposition may be read in evidence in any cas~ 

in which the death penalt 
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" 	 whenever 	 the appointing authority shall have directed that the 
--J., 

case be treated as not capital, and in such a case a sentence ot 
~'" 

I . 
death may 	 not be adjudged b.r the court-martial. 

\ (d) At any- time after charges have been signed as 

• 	 provided in Article and before 	 charges have been referred-' .. for trial, 	any authority competent to appoint a court-martial for 
~ 

the trial 	of such c~rges , may designate officers to rep~sent 
~ 

thu prosecution and the defense and may authoriZe such _ officer~,,,

~ upon due notice, to ta!~e the deposition of any witnes...:, and ...such 

~ depo...:ition may subsequently be received in ev::..dence as in other 

case~. 

-~ -
(e) Depositions may be taken before and authenticated 

by any officer, milita~ or civil, authorized by the laws of the 

United States or b.r the laws of the place where the deposition i~ 

taken to administer oath~. 


NOTES: 
 

A. 	 Sources and Comparable Provision~ 

l~ A.W. 25 as amended by PoL. 759, 80th Congo, 2d Ses~o 

(1948). 

2) A.W. 	 26 

3) S. 1338 (Proposed Na~ Bill), BOthCong., 1st Sess. 

(1947), 	 Art. 36. 

4) Propoa~d AGN Art. 36 dated iday 17, 1948 (Naval Law 

Manual Section). 

E T 
 E 
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B. Comments 

(a) Subsection (a) is taken from A.W. 25 (as amended), 

with the addition of 11 death," "military necessity," and paragraph 0). 

(b)(c) The ,language of subsections (b) and (c) i~ taken 

from A.W. 25 (as amended). S. 1338 provides depositions may not I 

~e used where the offense is punishable b.Y death and not excepted 

by the m~imum limits of punishment prescribed by the President. 

The Na..y draft of May l-7th provides ':"hat rhere a deposition i~ 

used a gainst the accused, the punishment may not extend to death. 

(d) Subsection (d) is derived for A. W. 25 (as amended). 

The Na~ redraft of May 17th provides for taking of depo~itions 

prior to the conTening of the court by agreement of the partie~. 

(e) Subsection (e) is taken flom A.W. 26 ' with the omi~sion 

of t he words "to be read in evidence before military c('ur ts, com

missions, courts of inqui~, or military brards, or for other u~e 

in militOiry administration." 

The Navy redraft of May 17, would ...,. allow th 

taking of a deposition after the conTening of the court, only ~n 

• 	 ~howing of nece~sity and with the penrission of the court, 

The Na~ objects to the omi~~ion of the prQTi~o of 
;"" 

proposed AGN Arti~le 36 which required that the accused or hi~ 

representatiTe be giver 'an opportunity to be present at the tOiking 

--(' of 0 depo.etion t':;Pt when outhertced ty the Srcreto~ of the Na.y 

in extraordinary c rcumstances. ! This proviso is not included in the 

proposed text as it is believed difficult to administer such a provision. 

JDS 
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Uniforrs ,gode of f.1ili ta:i.7 Justice 
 

Art. 44. DeDositions 
 

(a) When Taken • At any tiin8 after charc:es have tJeen 

signed as provided in Article 30, and befo28 char ~~es have been 

referred for trial, any authority competent to a]point a court-

martial for the trial of such charges, IEay designa te officers 

to represent the prosecution and tha defense and may authorize 

such officers, upon due notice, to take the deposition of any 

witness. 

( b) lifotice. 'T'he pa rty at whose instance a depos i tion 

is to be taken shall Give to every other ]arty reasonable 

written notice of the ti1!le and pl,::.ce for ta::in,c;; the de?os iJ..;i on,. 

(c) How Taken. Deposi tions may be taken before Br,d 

authenticated by any officer, military or civil, authorized 

by the laws of the Uni ted Sta tes or by the lavvs of the place 

where the deposition is taken to administer oaths. 

(d) yse. (1) A duly authenticated deposition tal<:en 

upon reasonable notice to the other party, so far as other~ise 

admissible under the rules of evidence, "may be read in evidence 

before any military court or commission in any case not capital, 

or in any proceedil1B before a court of inquiry or military 

board, if it ap~lears to the satisfaction of the court, com

mission or board. 

(A) that the witness resides, or is beyond 

the state, territory, or district in which the 

court, commission, or board is ordered t.o sit" or 
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beyond the distance of one Lundred miles from 

the place of trial or hearing; or 

(B) that the vvitness by reason of death, 

aGe, sickness, bodily infirmity, isprisonment, 

military necessity or other reasonable c3use, 

lS U~1a ble ~, OF j.n 'f.oreign plaCes, beeatt3e e"f.. 
~-----. '-... 
non-ameL.a bili ty to process ,fefuses" to appear 

. 
and testify in person at the place of trial or 

hearing; or 

(C) that the present whereabouts of the 

witness is unknown. 

(2) 'l'estimony by deposi tion rr...ay be adduced for 

the defense in capit91 cases. 

(3) A deposition may be read in evidence in any 

case in which the death penalty is authorized by law 

bu t is not manda tory, whenever the appointinc, auth or~ 

ity shall have directed that the c~se be treated as 

not aapital, and in such a case a sentence of death 

r..ay not be adjudged by the court-martial. 

NOTES: 

A. Sources and Cpmpara ble P::'ovisi ons. 

1) A.W. 25 as amended by P.L. 759, 80th Cone., 2d Sess. 

(1948) . 

2) A.W. 26 

3) S .1338 (P:'oposod IJavy Bill), 80th Cong., 1st SeSS. 

(1947), Art. 36. 
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Revised Draft Proposed Article 44
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. 

4} Ilro,Dosed AGH Art. 36 dated Lay 17, 19,18 (l;aval Law 

Ua n ua1 Sec t ion) • 

B. COmmeJ1 t s 

{a} S~_:bsection {a} is derived for A.'J. 25 {as amen.ded 

T:.e lJavy r edraft of ~la~T 17th provides for taking of deposi ti ons 

prior to the convenipg of the court by agreement of the parties 

(b) Subsection (b) is new and is derived from Rule 

15 of t he Federal Rules of Crin inal Procedure. 

(c) Subsection (c) is taken from A. W. 26 with the 

ornmission of t he lN ords IVto be r oad in ev-idenc8 befol'G mili tary 

courts, commissions, courts of inquiry, or military boards, 

or for other use in rdlitary administration,," 

(d) Subsection (d) is taken from A.IN. 25 (as amended), 

wi th the a ddi ti on of "dea th ,if "mili tary necessity, II and sub

paraGraph (C). Th e words nso far as otherwise admissible under 

the rules of evidence" are added in order to show that the 

requirements of t h is section are not the only requirements of 

admissibility. s. i -338 provides depositions may not be 

used whel~e the offense is punishablo by deatl-l and not excepted 

by tl- e' ma ximlL'1l liai t s of punishment pros cri bed by the President. 

r The Navy draft of 1~y 17th provides that where a deposition is 

used against the accused, the punishment may not extend to 

death. 

Th e Navy redraft of '~y 17, would allow the taking 

-- of a deposi ti on after tho convening of the crGlurt, only on 

a showine of necessity and with the permission of the court. 
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The text l oaves this question open. 

~he Havy objects to the omission of tho proviso of 

proposed AGl\- }.rticle 36 which r e quired tha t the a ccus ed or his 

representative be given an opportunity to be present at the 

taking of a de position except When authorized by the Secretary 

of the .navy in oxt:cuordinar.y circl.Ltnstances. rrhis proviso is 

not included in the proposed text as it is believed difficult 

to administer such a provision. 

JDS 
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ReTised. Drtaf" Proposed 'rticle 45 
11/20/48 Page 1 

Uniform Code or Militar.r Justice 

A.rt. 45. Admissibility of Recerds of Courts of In'luir,r 

(a) The sftrn testimorv, c ntained in the duly 

authentic~ted record of proceedings of _ court of inquir,r, of f~ ~ 

person whose oral testi.o~ cannot be obtained, may be read i~' 
evidence before a court-sartial or .ilita~ co ission in any case t~ 

. ~)' ''' 
not capital nor extending to the dismissal of an officer. tke 

" accused was a defendamt and accorded the rights of an accused be

fore the court of inquiry or f the accused consents to the intro~• 
 
duction of such evidence. 

~ (b) Such evidence ay be adduced by the defense in 

1\- or 
capit~l cases ~ cases extending to the dia&iseal of an officer. 

(c) Such evidence may also be read in evidence before 

a court of inquir,r or a military bo~rd. 

NOTES: 

A. Sources and C ••parable Provisions 

1) A.W. 27 

2) AGN. Art. 60 

3) S. 1338 ( Proposed Navy Bill), 80th Congo 1st. Sess., 

(1947), Art. 44. 

B. Oommer.t. 

The language of the proposed t~xt is tak~n fro both 

A.W. 27 ~nd proposed ON Art. 44. The reason for the ~lternate 

grounds of admissibility of the evidence is due to the difference . 
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in the typ~s ef c$urts ef inquir.r. Thus it is inten ed te allew 

recerds ef naval ceurts ef inqui~ te be admissible where ~he 

accused ha. the ri hts ef a aefendaat befere the ceurt ef inquir,t, 

and te allew the recerd ef A~ ceurts ef inqu1r.r te be admissible 

enly where the accuse. eeneents. 

The prepesed text .i'fers frem A.W. 27 in that enly swer. 

testimeny b~fere ceurts of inquir,r may be intro uoe • 

The prepesed text differs frem prepesed GN Art. 44 in 

that such evi ence is acimissible befere milita~ cemmissien" bearas, 

an. ceurts .f inquir.r ana in that such evidence is net admisaible 

in cases exten ing te the dismissal ef an .fficer. 
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C:1iform Code of Military Justice 

Art. 47. ~ng and Rulings 

(a) Votin<:' by members of a ~eneral or special court-m,3rtial upon 

questions of ch Jllenge, on the findings, Jnd on the sentence shall be by 

secret 'Written ballot, The junior member of the court sh311 in each case 

count the votes, which count shell be checked by the president, who shJll 

forthv1ith :mnouace the result of the ballot to the members of the court. 

(b) The bw member of a general court-martial or the president 

of a spec'i.:ll court-ma rtiJl sh..ill rule in open court upon interlocutory 

questions, other than challenge, arising during the proceedings. Any such 

ruliniS m3de Ly the bY\' member of n general court-martbl upon any interlocutory 

question other than for J motion for ] finding of not guilty, or the question 

of accused's sanity, shall be finl1 and shall constitute the ruling of the 

court; but the 13.w member ffi3.Y change ',my such ruling at any time during the 

tri31. Unless such ruling be fiml, if 3ny member object thereto, the court 

shall be cleared and closed and the n.uestion decided by a majority vote, 

viva voce, be'"'innina ,dth the junior in rank. 

(c) 	 It sh311 be the duty of the law member of ~ ge~ral 
~~. 

on the findiru:s tQ. ~s.e 
.A- ~i t 1 . 

YV~-I· (1; that the accused must be preswned to be innocent 

until his guilt is established by legal 3nd competent evidence 

beyond 1 reasonable doubt; 

(2) Hut iA-;o.n£L:~s.e.. heing eo:nsirlell.;,e.Q" if there is a reason

able doubt as to the guilt of the dccussd, the doubt sh ~ll be resolved 

in favor of the accused and he shall be acquitted; 
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(3) that if there is a reasonable doubt 3S to the degree of 

guilt, the finding must be in 3 lower degree as to which there 

is no such doubt; .and 

(4) that burden of proof to establish the guilt of the 
L 

accuse~ls upon the r~vernment. 


NOTES: 


A. Sources and Comnarable Provisions. . 
1) A.W. 31 as amended by P.L. 759, 80th Cong., 2d Sess. (1948). 

2) S.1338 (Proposed N3vy Bill), 80th Cong., 1st Sess. (1947), Art. 24(b). 

B. Comment 

tThe proposed text is taken from A.T.. 31 (as amended), with the 

omission of the provision 3110"linl7, the Imv member to consult with the court 

in closed session before making Cl rulinp'; and the deletion of 311 provisos. 

In sUbsection (b) the words "unless such ruling be final" are 

substituted for the words "unless such ruling be m.Jde by the law member of 
, 

a general court-martial" and the sentence regarding the finality of the law 

members rulings is pL:lced before the quoted language instead of follov;ing the 

sentence containing the quoted languao,e. The purpose of these changes is to 

make clear that the court may vote on motions for a finding of not guilty and 

upon the question 3S to the 3ccused's sanity if any member objects to the 

rulin~ of the law member. 

The proposed Navy bill only provides for the Idw meHlber (judge 

advocate) to instruct the court upon the 1m' of the c;'\se and to rule on inter

locutory questions subject to beina, overruled by the court. The proposed Navy 

makes no provision for secret written ballots. 

JDS 
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Proposed ~rticle 48 
Page 1 

Uniform ~ode of Ivlilitl1ry Justice 

Art. 48.~ Number of Votes Required 

(a) For Conviction. 

.~ (1) No person shall, by a general court-martial be convicted 

of an offense for which the death penalty is made mandatory by ldw, 

except by the concurrence of all the members of said court-martial 

present 3t the time the vote is taken. I, 
(2) No person sh:Jll be convicted of J.ny ~offense~ 

general court-ffi'3rti31 or of any offense by a speci :i l court-martial, 

exc ept by the ooncurrence of two-tl:lirds of 'J11 the members present at the 

time the vote is t aken. 

(b) 	 For Sentence. 

(1) No person sh:~ll, by a general court-mJrtial be sentenced 

to suffer death, except by the concurrence of all the members of said 

court- martial present at the time the vot e is taken and for an offense 

in this Code made expressly punishable by death. 

(2) No person shall, by J "'eneral court-martiAl be s entenced 

to life imprisonment or to confinement in excess of ten years, except by 

the concurrence of three-fourths of all the members present at the time 

the vote is taken. 

(3) All other sentences sh Jll be deternined by two-thirds of 

all the members present at the time the vote is t3ken. 

(c) 	 All Other Questions. 

All other questions sh~ll be determined by majori -- vote . A 

tie vote shall be a determimtion in f avor of t he a ccused. 

ED 
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NOTES: 

A. 	 Sources 3nd Compdr ableProvisions. 

1) A,ro. 43 as amended by P.L. 759, 80th Cong., 1st. Sess. (1948). 

2) AGN Art. 50. 

3) S.1338 (Proposed Navy Bill), 80th Cong., 1st Sess. (1947), Art. 28. 

B. 	 Comment. 

In gener31, the propos ed text is t aken r'rom A, id . 43 (as amended). Howeve r, 

the l anguage has been ch;m ged and subdivided f:)r the purpos e of clarity . 

Pa r ag raph (b) (3) cla rifies A.' /1 . 43 (a s amended) in r~gard to sentences 

not involvin~ confinement. The provision of subsection ( c) as t o tie vot es, 

is added in conformity vJith the practice of i ll the s ervices. 

The t ext vwuld change the propos ed AGN Art. 28 in th3t findings ar e 

det ermined by at l e3 st t wo-thirds vote v'her ea s the N3.VY proposp. l wo uld require 

only 3 ma jority vote . 
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Uniferm Cede of Military Justice 

Art. 49. Court to Announce ActiOD 

ETer,r court-.artial shall announce in Gpen court its 

findings ~nd ' 5entence as aoon as determined. 

NOTES: 

A. 	 Sources ~nd Co.parable ProTisione 

a) A.W. 21 

b) S. 1338 (Proposed Navy Bill), 80th Cong. 1st Sess. 


(1947), Art. 28. 


B. C.mm.ents 


The prop.sed text is taken from preposed AGN Art. 28. 


A.W. 29 proTides that acquittals shall be announced and that UBder 

regulations to be prescribed by the Pr~sident, other findings and 

the sentence may be annoUBced.-
The Army 	 and Air Ferce abject to this provision on the 

ground that it is necessary in certain circumstances to keep the 

findings 	and sentence secret. 
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Uniform ~ ~f Military Justice 
 

Art. 50 Contempts. 
 

A military tribunal may punish as for contempts any person 

who uses any menacing words, signs, or gestures in its presence, or 

who disturbs its proceedings by any riot or disorder. Such punishment 

shall not exceed confinement for two months or a fine of $100, or both. 

NOTES: 

A. 	 Sources and Comparable Provisions 

1) A.W. 32 

2) AGN Art. 42(a). 

3) S.1338, (Proposed Navy Bill), 80th Cong., 1st Sess. (1947), 

Art. 	 35. 

B. 	 Comment. 

The text is derived from A.W. 32. The proposed Navy article 

would have contempts by persons not subje'ct to military law tried 

by federal courts. The proposed Navy bill would ' allow the court only 

to impose imprisonment for two months and would not apply to courts 

other than general and special courts-martial and courts of inquiry. 

A.W. 32 limits the power of the court to impose confinement to one 

month. 
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Uniform Code of Military Justice--- -. - - -"- ---

Art. 51. Conviction of Lesser Included Offense. 

An accused may be found guilty of an offense necessarily 

included in the offense charged or of an attempt to commit either the 

offense charged or an offense necessarily included therein. 

~: 

A. Sources and Comparable Provisions 

1) S.1338 (Proposed AGN), 80th Cong., 1st Sess, (1947) Art. 28(a) (2). 

2) Federal Rules Criminal Procedure(1946), Rule 31(c). 

B. Comment. 

At present this provision is prescribed by regulation. 

The langua /Se of the proposed text is taken from the Federal Rules 

of Criminal Procedure. 
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ReTised Dr~ft Proposed Article 52 
11/20/48 Page 1 

REST ~TED ' 
Uniform Code of Military Justice 

Art. 52. 	 Unlawflllly Influencing ~ct·ion C'f Court 

No authority arpointing a general, ~r.c~al, or summa~ 

court-martial nor any other commanding officer, shall c~nsure, 

reprim~ndJ or admonish vuch court, or any memh1r thereof, with res

p~ct to the findings or sentence <i djudg ~d by the court, or wi t-h 

respect to any other exercise, by such court or any member thereof, 

or counsel, of its ~r his judicial responSibil!}~~~rson sub

ject to this Cgde shall attempt to coe."'~e. ~~l~- 'Q8elVC or influence
~ 

the _ction 	 of ~ court-martial or any milita~ court or commission~ 
r. rrA--) /"0-- .<'\.. 	 \ 

or an!" l1ember thereot l ,in rea:hing the findings or sentenc, in any 

1 

caa.; ' 0;i the a,ction of the appointing or :ren~wing Qr C on"f'l.rmfng
11~~ ~ u..... / ' , 

t, - L ,..f-ir~authori tyA...,.w:i....tM}ojl1'!""e""'S,.,pe-e-t-to 
 hi-z. judicial PC1J...... /.lJc..-v ' ./ 
NOTES: 
 

A. 	 Sources and COIll"[:.arable ProTisions 

1) A.W. 8f as amended by P.L. 75?, 80th Cong., 2d Sess • 
. j 

(1948). 

2) S. 1338 (Proposed Navy Bill), 80th Cong., 1st SeSI. 

(1947), Art. 39~ Art. 9 (45). 

B. 	 Comrrents 

,. The proposed text is A.W. 88 (as amended). The N.rvy bill 

"ffOuld leave this Ilatter' to regulio,tion, but would also make uruaw!'u11y 

influencing a court-martial an offense. The Navy objects to thi. 

proTision ~s it might be construed to preTent the conTening utherity 

~ 
r, 

. 1 

E E .. 



~~ In"-E 

from m.king f.ir comment on errors qy the court. 

The word "counsel" is .dded so _s to prevent influencing 

counsel who.r not embers of the court. 
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Preposed Article 53 
Page 1 

Uniform ~2f Military Justice 

Art. 53. Reoord of Trial 

(a) Contents and Authentioation. 

(1) Each general court-martial ahall keep a separate 

record of the proceedings in the trial of each oase breught 

before it, and such record shall be authentieatea by the 

signature of the president and the trial oounsel. In case 

the record eannot be autheatieated by the president and the 

trial cO~8el, by reason of the death, disability or absence 

of either or both of thea, it shall be signed by a meaber 

in lieu ef the president and by an assistant trial oounsel, 

if there be one, in lieu ef the trial oeuasel; etherwise 

by another ember of the oourt. 

. (2) Eaeh speeial and su.aary eourt-martial ahAll keep 

a separate reeord of the pr.eeedings in each ease, whi.h 

reeord shall oentain sueh tter &ad be autheati.ated ia 

suoh aanner as ..y be required by regulati.as whioh the 

President may froa time to time pres.ribe. 

(b) Disposition of Recorda 

(1) The record of eaoh general eourt-aartial, after 

haTing been a.ted up.n by the ooaTeniag authority, shall 

be transmitted to the Judge AdTQeate G.aeral of the 

appropriate ar••d foroe. 

(2) The reoora ef eaeh apeeial and summary eourt

aartial after haTing be.a a.ted up.a by the coaTening 

http:regulati.as
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authority, ah~ll be forwarded i. aecordaace with regulatioa. 

preseribed by the President. 

(3) A .epy of the record of the proeeedings of eash 

general aad 'peeial eeurt·aartial shall be giTen to the 

accused as 800a as authentisated. 

(4) Whea deterained to be ne longer of use by the 

Judge AdTo~ate General of the araed force or which the . 

acoused is a aeaber, the reoorda of spesial aad au.marr 

courts-aartial DAy be destreyed. 

NOTES: 

~. Sourses aad Cemparable ProTiaions 

1) A. W. 13, 33, 34, 35, 36 ana 111 as aaended by P. L. 759. 

80th Cong., 2d Sess. (1948). 

2) A'GN Art. 34 ud 64. 

3) S.1338 (Proposed Na~ Bill), 80th Cong., 1st Sess. (1947), 

Art. 21 aad 39. 

B. CelllDleat. 

It is belieTed that the regulati0~S geTer-iag the re.ord 

should require that the record shall eoataia the origiaal Goaplaint 

agab,st the accused, the report of the iaTestigatl.~ offieer, and 

all the other stepa leading up to the trial as well as the preceediags 

of the oourt. 

(2) The subsection is taken froa A. W. 34 without 

change. This section is subjeot te preposed Art. 25 which require. 

a speoial oQurt-aartial to keep a ooaplete reeord if a BCD 'is adjudge•• 



Proposed Artiole 53ReTised Draft 
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(b) (1) It is .ot felt ne.essary te include in the statute. 

the require.ent that tho trial eounsel shall torward the record t. 

the appoi.ting authority as soon as possible. Otherwise thi. 

paragraph conforms t. present .tatutes. 

(2) This paragraph proTides for reeord. f speeial an. 

suaaary eourt.-.artial to be tran••itto. i. accor.anco with tho 

rOTiew of suoh oourts-.artial whioh is to be proTided i. the Ma.ual. 

(3) Present A. W. 111 e.tit1e. an aocused to a eop1 ot 

tho record of a general court-..rtial if he requests it. NaTal 

courts and Board. r quire. the aooused to be giTen a .opy of the 

reoorQ of a ge.eral .ourt-..rtial. A .opy of speeial eourt.-.artial 

is require. to b. ~iTe. to the aoou.ed i. a••u0a as the propo.e. 

proTi.io. requ1ri.g the 'ete••••oun.el to authenti.ate the re.or' 

was deleted a8 it was felt that th1. ai~ht .auseua_ue _eli,. 

(4) Thi. paragraph is take. fro. A. W. 36 (a. a•••4e'). 

Propo.ed Na-.y bill Art. 21alse proTides that ape.ial (.u..ary) .ourt

.artial record••ay be destroyed whe••0 lo.ger ot u.o. 

JDS 
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'\ 

Art. 54. Action by Convening Authority. 

a. Review of necord and Advice of Staff 
Judge Advocate; 

b. Approval of Se,.,t ':3r1 ce; 
c. '..1r.o l\lay Exerc i S8 Power of Approval; 
d. Powers Incident to Power to .approve; 

(1) Relating to Fin d in gs, 
(2) Relating to Senten ce, 
(3) DeL1and for nehearing. 

Art. 	 55. Ap?ellate Review. 

a. 	 Board of Review; Judicial Council; 
b. 	 Addi tionrLl Boards and Count'ils; 
c. 	 Branch Of aces for Distant Cor.l0ands; 
d. 	 Actio'rl by Board. of Review when approvRl by 

Preside..,t or Confirmi11 g Ac ti On is Required; 
(1) 	 l,vhe11 Ac tion by Presi clen tis ?,equired; 

and(2) 	 When record of trial legally sufficient 
il;confirr.lati on_ required by Judic i9.1 Counc 

(3) 	 Vlhen record of tri a l legally insufficient 
or con tains prejudici a l errors, and Judge 
Advocate Gen eral of accused's service 
ConCurs; 

t(4) 	 -'lr.en r oco rd of tri a l legally insufficien 
anC:~ Judge Advocate Ge"'eral of accused's 
servic e d08s not c oncur. 

e. 	 Action by Board of Review in Cases I~volving 
Dishon r)!'abl e or Ead-Conduct Di scharges or 
Confinement i11 Penitentiary; 

no(1) 	 Record of Trial l egally sufficie'1t and 
confirming actio'rl necessary; 

(2) 	 Record of trial legally suffiCient, out 
Dodificatio'rl deoDed necessary to the ends 
of justice; 

(3) 	 Record of trial legally i~sufficient and 
Judge Advocate General of accused's serv
ice C011curs with ~oard's holdi'rlg; 

.d (4) 	 Record of trial legally insufficient an 
Judge Advocate Gen e ral of accused's serv

• 
ice does n ot c oncur with Board's holding • 

f. 	 Appellate Action in Other Cases. 
g. 	 Judge Advocate Ge'rlcral anu Appellate Age'1cies 

may Weif-h Evidence, Judge credi bili ty of ''Ii t
nesses a'1d DeterDi'1e C011 troverted Q,uestions of 
fact. 

R!sfRrcTro-Martial Judgments. 
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Art. 	56. Co~firoation. 

a. 	 By President; 
(1) 	 Se~tence of Death, 
(2) 	 Sente~ce Involving General Officer. 

b. 	 By Secretary of Accused's Service when 
sentencoJ does T1.0t require approva l or con
firna tion b;y the President ancl. the appropriate 
Judge Advocate Gen.eral does not concur in 
action of Judicial Council; 

c. 	 By Judicial Council, ~~t~ concurrence of 
appropria te Judg e Advocate Gen 0r a l, with 
respect to any s entence; 
(1) 	 \\~en co"f1rr:Jin g a c tio1") of JUdici a l Council 

is not unani r.:ous; 
(2) 	 \'lhen by tlir ectio'C of the approprintc Judge 

Advocate Gen er n. l his participation in the 
Confir8 in g action is required; 

(3) 	 I~volvin g Imprisonoent for life; 
(4) 	 1nvolvi>1.5 dismissal of an officer other 

than a ~eneral officer; 
(5) 	 Involvi" g dismi'tsal or suspensio". of a 

cadet. 
d. 	 By Judicial Council with r e sp ect to any 

sentence transmitted under Article 45 for Con
firming action. 

Art. 	57. P0wers l".cide"t to Power to Confirm. 

B. 	 Relati" g to Fin di>1. g s; 
b. 	 Relating to Sentence; 
c. 	 Restorati on of rights, privileges and property; 
d. 	 Order ex ecution of Se"t e'!1ce; 
e. 	 Rer.land for Rehearing. 

Art. 	58. Mi tigc'. tio", RefJission, and Suspension of Sente"ces. 

a. 	 At the Time Ordered Executed; 
b. 	 Subseque"t to the Time Ordered Executed. 

Art. 	59. Rehearings. 

Art. ·60. 	 Petition for }rew Trial ~Vithin One Year Froo Initial 
Appellate Review. 
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11/26/48 Proposed firticle 54 

Page 1 

Uniform Code of MiliVuy Justice 

Art. 54. Erro,L2f Law;-1.e~~Included Offense 

(a) A finding or sentence of ') court-m:utial sh'1ll not be 

, 
f-~ 

held incorrect 0tl the grollnd of :'1n error of l aw unless the error 

l"the rights of the accused. 

(b) Any reviewing authority with the power to approve or affirm 

,q find i rw of guj.lty m'l;)· a ~)prove or :l ffinn, instead, <.1 finding of guilty 

of 3 l ess er included offense. 
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.e Draft of 12/23/48 Proposed Article 55 

Page 1 

After every trial by court-martial the record shall be f e rwarded 
, ~ 

to the Conv ening ~uthoritv ~ion~bl': "ReO"~r::;::i"%:.::R: "l.t~ m~:. be . 

taken by the officer who appointed the court,~ an officer comrnanding 7 
for the time being, a successor in cOlYllIl3.nd or by any officer exercising

IS 

general court-martial jUrisdiction_; 

JDS 
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.e Draft of 12/23/48 Proposed hrticle 55A 

Page 1 

Art. 55A. Action on General Court·-Martial !1ecords 

If final action by a general court-martial has resulted in 

a fir:ding of guilty on any charge or specification, the Convening 

Authority shall refer the record to his Staff Judge . . .l.dvocate or Legal 

Officer, who shall submit his written opinion tr.ereon to tne Convening 
"-< ...1 t;;. 

Authority. If final action by the court has resulted in an acquittal 

of all char~es and specifications, the Convening_Authority shall forward 

the record to the Judge Advocate r;eneral of the ~rmed force of which 

the accused is member. 

/ 
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Draft of Proposed ~rticle 55B 
12/23/48 Page 1 

Art. 55E. Revision 

(a) If 3 case before a court-martial has been dismissed on 

motion and the ruling does not amount to a finding of noi guilty, the 

Convening Authority may return the record to the co~rt for reconsideration 

of the rulin~ and any further appropriate action. 

(b) Where there 	 is an appar~nt error or omission in the record 

or 	 i"There the record shows improper action by a court-martial with respect 

sentence ~hich can~indin£; or 

prejudice to theVQ.r,hts of- the =iccllsed,- e onvening Authority may
1\ 

return the record to the court for appropriate action. In no case, 


however, may the record be returned -


(1) for reconsideration of a fir,ding of not guilty or 

a ruling 1I,hich amounts to a finding of not guilty; or 

(2) for increasin~ the severity of the sentence lawfully 

imposed. 

JDS 
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Draft of Proposed Article 55C. 
12/23/48 Page 1 

Art. 55C. 	 B~hearings. 

(a) If the Convening Auti10rity disapproves the findi ngs dnd 


sentence, of a 	 he may, {except '"here:
court~ti31 disapproval is based
tJ.& '\4~<: id~ ~ ~ :2 ~/. , J ,~ 
0ll ,l~s~ ~sufficient e idepce 0 support the. flndingsJ ordejI' l' :r;'$earin&1I J
rr-'"""'p:7'-~ ~ t:..,.,. , , 1.1" • 1 !r..t' I.., ;[,,1. ~I 

Other, ise 	 he sh3J.l dis.'Tliss the charges. ) ~ ~ 7. .... 

(b)~rehearin~ shall tdke place befo re a court-martial 

composed of merrbers not members of the court-·mal'ti31 ', hich first heard 
( 

the case. Upon sl.ch r eheqrinr.:: the accused shall not be tried for any 


offense of v,hich he was found not guilty by the first cour,-t~.ma.rti31, ~ 


a~~J;;;.:r~~~of or., ~ore tP)}!J)an, the~i~al{"~~, lJ{« 
sholl be enforced unless the s~ntence be based upon a fihding of guilty ~ 

of an offense not considered upon the merits in the oriGinal proceeding. 1~ 

JDS 
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12/23/48 Page 1RESTRICT D 

Art . 55D . Approv:ll b~T the Conven~ng Au~bority 

In acting on U:e findings and sentence of a court-ma rtial , the 

y ConveDinc:; Authol'i:'y 3ha'_1 -3pprove o:lly Solot.{W fiq;iillg,s \I!~ ~itiH", roo -t+-i'!;.,.tt;---

~ such port 01' amount of the sentence, dS he finus cb rrect in 
.. 

13w and fa ct and dete17miJ _es should be approved. 
I ' 

KL ~ 
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Draft of Proposed Article 55E 
12/2J/48 Page 1R STRICTED 

:ht. 55E. Dispopition of Records After Review by the Convening Authorit~y:.. 

(a) T'Then the ~onvening Authority has taken fiml appvse:.i ~g 

action in '1 gener3.1 co· ,~'t-marti3.1 case, he shall forvJ3rd the entire 

r ecord , includi~f ~~_s ·,~ tiGn thereon and the opinion or opinions of 

the Staff Judge AdvocJ '~," 'J ), 1s~al Ufficer, to tLe Jud,;e Advocate General 

(b) W'~8,"--J' , . .;0 .j.'r::,E'nce of J s,tJecial court-·nurtiJl JS .:lpproved 

by the Conveninrs i-\ uc.[.c:ity ~_jlcludes 3. bJd cor:duct discharge, whether 

or not sU3pended, the record sh~ll be forwarcied to the officer exercising 

genen.l co\. rt-m:j~-t i ;;. l .ja~isd::_ction over the comm:md to be reviewed in 

the 53P.ler:1;nner ':IS a ~"6cord of tri Jl by :'ener ) l court-ma rti Jl. If the 

sentence JS approved by suc~ officer includes ~ b lQ conduct dischdrge, 

whether or not sl,;,spendsd, th e, r 8col'd sh\~J_ ue forHard ed tG The Jl~dge 

;\dvocate (}ener3l of the lrmsC: force 01' i':L~_:;h t~l" :Jcc\t8cd iS3 member to 

be reviewGd in the S3HE:' uar:'.\f-T as '~h '3 recc~"d. l , g"':!tH'll court-J!lartial.C 

(r;) All ot'!e:c spe.-,:;" 11 ly_d 5Ul£lJ.13.ry cO:lrL.·-indl'ti .q l r ecords shall 

be revi_el'wd _:no tr :ns~l:' l,:~C ,",::;) provided by such re,sul a tions as the 

FrecidGnt n: ly D~'::'':ir, ri-:, f' / bm; s'1ch records sh:11] be r }vi ewec b:r .q judge 

advoc1te of the J' :.:ny (),_. Air F0rce, or ::t leg;,jl speciqlist of the ;;av31 or 

Coast GU3l'j , 

JDS 

RESTRICTED 
 

http:cO:lrL.�-indl'ti.ql
http:5Ul�lJ.13.ry


RESTRICTED 
 
11/26/48 	 Proposed hrticle 55 


Page 1 


Uniform Code of Military Justica ------ -~- f I Ii TI;r-
Art. 55. Review by the Convening Authority

I 
(a) After every trial by gelleral court-martial, the record of 

trial shall be forwarded to the Convening ii uthority, v~ho shall refer it to 

his Staff Judge Advocate or Legal Officer~ 

(b) If a case has been dismissed on motion and the ruling does 

not I1mount to a findincs of not guilty, the Convening Authority may return 

the record to the court for r econsideration of the ruling and Emy further 

aP9ropriate action. 

(c) Where there is an apparent error or omission in the record 

or where t Ile record shows improper :.l ction by the court with res,R.ect tOt ~ 
findi,n~ or s entence which can be rectified without prej ;:iice ~igh~S V 
of the l ccused, the Convening Authority may return the record to the court 

for appropriate action. In no case , however, may the record be returned 

, (1) for, reconsideration of '3 finding o~ not guilty or 

a ruling "'hich 1mounts to <:I finding of not guilty; or ~ A 

· . th . t f ...a- t f... ~ " (2) 	 f or lncreaslng e severl Y 0 ___ sen encel'lffiposed . / 
\ 

(d) If fiml 3ction by the court h3s resulted in dn acquittal 

of all charges and specifications, the Convening Authority shall forward 

the record to the Judge Advoc3t e General. 

(e) If fiml action 'q;Y the court h':ls resulted in a finding of 

guilty on ~ny charge or specification, the Staff Judge Advocate or Legal 

Officer sh111 submit his vVritten opinion thereon to the Convening Authority, 

who sh 111 approve only such findings of guilty, and the sentence or such I r,
~ 

part or amount of the senter;::e,. as he/ finds correct in law and fact and 

determines should be approved. 
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f fhe finoin~s or sentence which he does not 

3PP~~.7,-£~~}-~de€med frisapprovcd. 

(g) If the Convenints Authority disapproves the nndings and 

sentence, he may, except vihere disapproval is based on lack of sufficient 

evidence to support the findiniSs, order d rehearing. Otherwise he shall 

dismiss the ch~rges. 

(h) Such reheJring shall take place before .:1 court-martial 

composed of mE,mbers not members of the court-mA.rtil,l which first he.:ud 

the case. Upon such rehearing the ac?Used shall not be tried for 3ny 

offense of i!hich he was found not guilty by the first court-martial, and 

no sentence in excess of or more severe than the origin'.ll sentence shall 

be enforced unless the sentence be based upon a finding of guilty of an 

offense not considered upon the merits in the original proceeding. 

(i) 1-hen the Convening Authority h3s taken final 3pproving 

action in a case, he shall forward tha entire r ecord, including his 

action thereon nnd the opinion or opinions of the Staff Judge Advocate or 

Legal Officer, to the Judge Advocate r.eneral. 
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1l/26/48 	 Proposed Article 56 

Page 1 

Uniform Code of Military Justice 

Art. 56. Review by the Board of Review 

(a) The Judge Advocate General of each of the armed forces 

shall oonstitute in his office one or more Boards of Review, each 

composed of not less than three officers or civilians, each of whom 

shall be a member of the Bar of a Federal Court lor of the highest 

court of a state of the United States. 

(b) The Judge Advocate Genera l shall refer to a Board of 

Review the record in every case of trial by general court.,.martial 

•• in which the sentence, as approved by the Convening Authority)affects 

a general officer or extends to death, dismissal of an officer or 

cadet, aviation cadet, or midshipman, ~ishonorable discharge, bad-

conduct discharge, or imprisonment for more than one year, 

(c) In a case referred to it, the Board of Review 	 shall act 

only with respect to the findings and sentence as approved by the 

Convening Authority. It shall affirm only such findings of guilty, 

and the sentence or such part or amount of the sentence, as it 

finds correc t in law and fact and . determines, on the basis of the 
c 

entire record, should be approved. In considerin~ 	the record it-
shall have authority to weigh the evidence, judge the credibility 

of witnesses, and determine controverted questions of fact, 

recognizing tnat the trial court saw and heard the witnesses. 

(d) If the Board of Review sets aside the findings and 

sentenco, it may, except where the setting aside is base~ on 
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l a ck of sufficient evidence to support the findings, order a rehearing. 

Other wis e it shall order that the charges be dismiss ed. 

(e) Within ten days after ~ny de cision by a Board of Review, 

the Judge ~dvocate General may request a r econsider a tion or a r ehearing 

before such Board of Review. 

(f) Otherwise, the Judge Advocat e Genera l shall, unl e ss ther e 
. ~(1 

." ~ ~ , 
is to be further review by~ the Secre tJ.ry of the Depa rtment or the 

i J. . 
~ • JJudici al Council, r eturn the r ecord td the Convening Authority f~ ~ 

" action in a ccordance with the decision of the Board of ~eview. If 

the Boa rd of Review ha s ordered a rehearing but the Convening Authority 

finds a r ehearing impra cticable, he may dismiss the charges. 
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Page 1 

Uniform ~ of Military Justice 

Art. 57. Review by the Judicial Council. 

(a) There is hereby established in the National Military 

Establishment a Judicial Council. The Judicial Council shall be 

composed of not less than three memb ers. One-third of the membership 

sh::111 be appointed by the Secreto.ry of the Army, one-third by the 

Secreta ry of the Navy, and one-third by the Secretary of the i.ir 

Force. Each member of the JUdicial Council shall be appointed from 

civilian life and shall be a member of the Bar admitted to practice 

before the Supreme Court of the United states, and each member 

shall receive "'trompensation D.t the rate of $15 1 000. per year. 

(b) T~e Judicial Cpuncil shall review the record in the 

following types of cases: 

(1) All cases in which the sentence, as affirmed 

by the Board of Review, affects a general officer or 

extends to death; 

(2) J...11 cases which the Judge Advoco.te General 

orders fnrwarded to the JUdicial Council for review; 

and 

(3) All cases in which, upon petition of the accused 

and on good cause shown, the Judicial Council ha s granted 

a reyiew. 

(c) The- accused shall have 30 days from the time he is 

notified of a decision of the Board of Review to petition the 

Judicial Council for a grant of reyiew. The Judicial Council shall 

RESTRICTED 
 

http:Advoco.te
http:Secreto.ry


RESTRICTED 
 
Draft of 11/26/48 Proposed Article 57 

- 2 

act upon such a petition within 15 days of the receipt thereof. 

Cd) In any case revi ewed by it, the Judicial Council shall 

act only with respect to the findings and sentence a s approved by 

the Convening Authority and as affirmed or set aside as incorrect 
, 

in l aw by the Bo ard of Review. In a case which the Judge Advocate 

General orders forwarded to the Judici a l Council, such action need 

be t aken only with r e spect to the issues raised by him. In a case 

revi ewed upon petition of the accused, such action need be taken 
, 

only with respect to issues specifi ed in the grant of review. The 

Judici a l Council shall take action only with respect to matters of 

law. 

(e) If the Judicial Council sets a side the findings and 

sentence, it may, except where the setting aside is based on l ack 

of sufficient evidence to support the findings, order a rehearing. 

Otherwise it shall 0rder that the charges be dismissed. 

(f) After it has acted on a case, the Judicial Coupcil may 

direct the Judge Advocate General to return the record to the Board 

of Review for further review in accorde.nce with the decis ion of the 

Judicia l Council. ) Otherwisfo , unless there is tn be further review 
\.~ I f'ft"" I ! CA ' ..., .. t 

r J ~ 

by the President'Athe Judge Advoca e General shall ratuxQ r~ord 
f\' ~ 

..t&. the Convening Authority ~ action in accorde.nce with that 

decision. If the Judicial Council has ordered a rehearing, but 

the Convening Authority finds a rehearing impracticable, he may 

dismiss the charges. 
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Proposed Article 58 
Page 1 

Uniform Code of Military J~stice 

Art. 58. Review in the Office of the Judge Advocate General. 

Every record of trial by general court-martial, in which there 

has been a finding of guilty and a sentence, the appellate review of 

which is not otherwise provided for by Article 56, shall be examined 

in the office of the Judge Advocate General. If any part of the 

findings or sentence is found unsupported in law, or if the ~udge 

Advocate General so directs, the record shall be reviewed by the 

Board of Review in accordance with Article 56, except that there 

will be no further review by the Judicial Council. 
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 Proposed Article 59 
Page 1 

Art. 59. :'l.ppelllte COllnsel 

(a) The Judge Advocate General shall appoint in his office 

one or more officers as Appellat e Defense Counsel, and one or mo r e officers 

as A npel13te r;.overnment Counsel. 

(b) It sh311 be the duty of Appellate Government Counsel to 

repr~s8nt the l'nited States before the Bo Hd of Review or the Judicinl 

Council when directed to do so by the Judge .... dvocate General. 

(c) It shall be t he duty of Appel13te Defense Counsel to rep

res Gnt th o ac cused before the Board of Review or the Judicial Council 

1) V'hen he is rGgues ted to do so by the dccused; or 

2) \'.hen the United StJ.tes is represented by counsel; or 

3) 1 hen the Judge Advoc~te General has r equested the 

reconsideration of a cas e before the B03rd of Review or 

has transmitted it to the JUdicial Council. 

(d) The accused shall hnve the right to be represented before 

the Judicial Councilor the Board of Review by civilian counsel if pro

vided by him. 

(e) The i\ppellnte Counsel shall also perform such other 

functions in connection with the review of court-martial cases as the 

Judge Advocate ~eneral shnll direct. 
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Uniform Cooe of Military Justice 

Art. 60. Execution of Sentence: Suspension of Sentence 

(a) No sentence extending to death or involving a general 

officer shall be executed until approved by the President. He shall 

approve the sentence or such part, amount or commuted form of the 

sentence as he sees fit, and may suspend any part of the sentence 

as approved except for a death sentence. 

(b) No sentence extending to the dismissal of an officer, 

cadet, aviation co.det, or midshipman, ~ dishohorable discharge, cfr" 

a bad-conduct discharg shall be executed until appr~ved by the I 
./ " \ 

Secretary, the Under Secl"eto. rY, or the Assistant Secretary of the 

Depo.rtment. He shall approve the sentence or such part, amount or 

'corrunuted form of the sentence as he sees f'i t, and may suspend any 

part of the sentence as approved. 

(c) All other sentences shall b~ executed or suspended by 

the Convening Authority when approved by him. 
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Uniform Code of Military Justice 
--- j 

Art. 60. Execution of Sentence: Suspension of Sentence. 

(a) No s entence extending to death or involving a general 

officer shall be executed until approved by the Pre sident. He 

shall approve the sentenc e or such part, amount, or cOITmuted form 

of the sentenc e as he seq, fit, and may suspend any part of the 
k , 

s entenc e as approved by him except. for a death sentence. 

(b) No s ent enc e extending to the dismissal of an officer, 

cadet, aviation cadGt, or midshipman shall be executed until 

vr~ 
approved by the Secreta r ~Under Secretary, or~Assis~a~t 
~~(;...L~ ~ 4L-. -.... '" J 
e Secretary o{ the Dep~t. He shall apprgve the, s e'nt ert'ce 0-;' ~ 

such part, amount, or commuted form of the sentence as he s ee s 

fit, and may suspend any part of the s entenc e ~s appr~ed by hi~. 

(0) In time Of~l:al emerg.::;t. ~tt:'\ '[\ 
of dismissal ~~ to any enlisted gr~de~Ahc~usea' whcl - \' \) 

hus been so reduced may be required to s erve for the dura tion of 

the war or emergency and six months thereafter. 

(d) No sentence which includes, unsusp ended, a dishonorable 

disoharge, a ba d-conduct discharge , or imprisonment for more than 

one year sha ll be executed until a ffirmed by the Board of Review 

and, in cas e s revi ewed by it, the Judicia l Council. 

(e) All other s entences, unl ess suspended, sha ll be ordered 

executed by the convening authority when app roved by him. The 
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12/12/48 Proposed Artic:l.e GO (e... ) 

Qni:~'orm Co~e of Lilit'l.ry Justice 

Art. 60A. P?tition for a New Trial 

(a) At a ny time within one year after al)proval by the con

vening authority of a sentence which, either as acted upon in any 

subsecjuent r eview or pending further review, extends to death, 

dismissal, dishonorable discharge , bad-conduct dis char ge , or confine

ment for more than one year, the a ccused may petition the Judge 

Advocate Gen3ral :{'or a nc)w trial on the ground of newly-discovE::red 

evidence . 

(b) I f the accused I s case is pending revio'.J beforo the Board 

of Review or boforo t:10 JUdicial Council, the Judgo AdvocatG Goneral 

shall refor any such petition to the Board or COU11Cil, rospoctiv:.;ly, 

for a ction. Otherwis o the Judgo Adv:Jca t o Gonoral shall act upon 

tho petition. 

~, St!ch a pO I.J ILtOlLtrh 

with principles aJJpliod in such ffiQtions 

the United utat QS ~ 

in tho DLtrict Cou:r;:.ts:. "'-.'_-41. 

\ 

NOTES : 
 

~ee Comparative Study, A. W. 53, and dr&ft of Proposed Artic18 56, 
 

datod OctobJr 22, 1948. 
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12/12/48 Proposed Articlo 60B 

UnForm C,)do of Lilitar.Y_.Justice 


Art. 60B. ?.:;miss ion and <:ilusponsion of tho UnoxC) cu-tod }'o:c'tion of 0. ~'Jnt :mc :; 


." 1 /)n.,~ Jrr _ " . ' , " 
T~~ _:?ocrotm'Y of -eho Departf;1ont an'.l, p.ny p~rsun oJ:.:. persons dG3lgnc::n,Xt 

~ - ;;::;- . 
by 1~~romit or susp3n<i any riart or amount of th,:; uD\.;xJ cutod portion 

of uny sontenco, inclul ing QIl uncollJctQd forfe itures, other ' ~h:m a 

sontonce approvod by tho ProsiJont. 

NOrb:i : 

·e Soe Comparative ;jtudy, A. rr . 51.0) 
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60c 

Uniform Code of Military Justice 

Art.60C. Vacation of Suspended Sentences 

(a) Prior to the va~ation of the suspension of a general or 

~ special court-martial sentence, ~~l~~~~~n~~aa:s prescribed ~~Article 

31 ~al-l he made' or the violation of-t~ ~prob~ 

~ ~officer having special court-martial jurisdiction over 
n\. it A ~~ ., , / h, 

the probationer shall hold a hearing ,,", ilW..t.i.j~=:u::"e:;: I The, ) ( - ~./ 

probationer shall be represented at such hearing by counsel if he so 

desires. 

(c) Suspension of- the sentence of a general or special court-

martial may be vacated after such hearin~ and such vacation of probation 

shall be effective to execute any unexecuted portion of the sentence 

except a discharge or dismissal. 

ofi:eel!'Jmifl<;:;~~ record 

the 	hearing sha~l be forwarded to the officer exercising genera~ court
I 

martial jurisdication over the probationer) ---- . 
, ~ ./ 	 ,. 

( e) 	 The vacation~of the suspension of a sentence extending to a 
. I 

discharg~hall until such vacation shall have been 

approved by the The vacation of the suspension of a 

sentence extending to dismissal shall not be effective until approved by 

the Secretary of the Department concerned~ , 

NOTES: 

A. 	 Sources and Comparable Provisions 

1) P.L. 759, 80th Cong., 2d Sess. (1948), Art. 516. Amending A.W. 52. 

2) Manual for Courts~artial (1928), par. 94. 

3) Naval Courts and Boards, Sec 476. 

4) Report of the General Court- artial Sentence Review Board to the 

• 
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12/13/48 

60CProposed Article 
Page 1 

-2

Secretary of the Navy (Keeffe Report, Jan. 1947) p 313-)18. 

B. The proposed text is derived from the recommendations of the Ke~ffe 

Report. 
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Page 1 

yniform Code of M~litary Justice 

~rt . 60D. Restoration 

(a) When 	 court-m8.rti~ set 

aside, 	 a ll , privi l eges, and property of the accused shal l 


for administrative 


disch~r ge or a bad 


conduct dischar ge ? reviously executed. 	 (, j 
) 

(b) 	 Any office r dismissed by sente~oe of ~ court-marti ul t 
~J ~1 -

1I'f/1 "
shall. upon the s etting aside of the dismissa l on subsequent review, 

~f..a'-J 	 

~ - 


be r eswred, without further appointment or confirmation i nd without 


rega rd to the nunbe r of offic ers authorized or 	c.P? ropriated for, 

to the r ank and prec edenc e to which ne would bo entitled if he 

~A t"1A'!( 1..1.
A 	 A 

had not been dismissed, but no other officer sha ll be deeMed passed 
 

ove r by virtue of the appointment of an officer pnvicusly dismissed 
 

to a hi gher r ank. 
 

NOTES: 
 

_~. Sourc e s f.nd C0::1pb..!'''u.b16 Provisions 

1) A. W. 53, P. L. 759, 80th Cong., 2d Sess . (1948). 

2) 3.1338 (Proposed J.GN), 80th Cong., 1st Sess. (1347),-

Art . 39(g), (h) . 

B. Comments 

(a) Subs ection (a) is derive d fr om A. Vi . 53 (as amonded).-e 
The purpose of this provision is to authoriz e the a rmed forc es to 

r e store the pay lost by an accused during the time be tween the 

effective date of the senRE~TRlertf) civilLm life . 
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Thus a court-martia l prisoner whos e sentence wt'.s later he l d illega l 

VJOuld be paid for a ll the time he spent in confineme nt a t the rate 

which he was paid prior to sentence . This provision would not 

r equire th e accused to be compensated for the period after he was 

r e l ea s ed from confinement unless he r emained in the a rmod forc e s. 

The s ection also authorizes an administrative discharge to be issued 

wher e the a ccus ed ha s been previously discharged with a BCD or 

dishonorabl e discharge. 

(b) Subs ection (b) is des igned to provide for officc:rs 

dismiss ed. Not only would the officer b e r es tored to his former 

rank, but if officers junior to him have been promoted, he would be 

entitl ed to be considered by the Se l ect ion Board as s oo n as po s sible 

and if promoted he would be entitl ed to precedence in such higher 
\ 

grade to officers who werE; junior to nim a t the time he was 
\ 

dismiss ed . 

The l a st clause is add ed so that the promotion of such ~n officer 

would not ha ve an adv~rse effect on thos e officers pr eviousl~ 

rpromoted. 

JDS 
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Draft of 11/20/48 	 Proposed Article 61 

Page 1 

Uniform 	 Code of Military Justice 

Al t. 61. Cruel and Unusual Punishments Prohibited: 

Punishment by flogging, or by branding, marking or tattooing 


on the body, or any other cruel or unusual punishment, shall not 


be adjudged by any court martial nor be inflicted upon any person I / 


subjec.t to this Code. The use of irons, \ exce-pt for the purpose 

-.. 

of safe custody, is prohibited 


NOTES: 


A. 	 Sources and Comparable Provisions. 


1) . A. W. 41. 
 

2) Proposed Navy Bill, Art. 31. 
 

B. Commrnts , 

/ 	 1) The proposed Article incorporates everything in the 

present Army and Na~J provisions. 

EMS 
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Draft of 11/22/48 	 Proposed Article 62 
Page 1 

Uniform 	 Code of Military Justice 

Art. 62. Maximum Limits. 

The punishment which a court martial may direct for an 	offense 

shall not exoeed such limits as the President may ......... prescribe. for 
 

that offense. 
 

NOTES: 
 

A. 	 Sources and Comparable Provisions 


1) A. W. 45. 


2) Proposed Navy Bill, Art. 33(b). 


B. Comments 

1) The proviso in A. W. 45 has been included in proposed 


Art. -LL- on confinement in a penitentiary. 


EMS 
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Un~ Code of Military Justice 

Subject: Places of Confinement--When Lawful. 

I. Army Provisions 

1. Articles of War. 

"ART. 42. Places of Confinement-- When Lawful. -- Except for 
desertion in time of war, repeated desertion in time of peace, 
and mutiny, no person shall, under the sentence of a court
martial, be punished by confinement in a penitentiary unless 
an act or omission of which he is convicted is recognized as 
an offense of a civil nature and so punishable by penitentiary 
confinement for more than one year by some statute of the 
Uni ted S.tates, of general a pplicatio.l within the continental 
United statef'O, excepting section 289, Penal Code of the United 
States, 1910, or by the law of the District of Columbia, ' or 
by way of commutation of a death sentence, and unless, also, 
the .period of confinement authorized and adjudged by such 
court-martial is more than one year: Provided, That when a 
sentence of confinement is adjudged by a court_martial upon 
conviction of two or more acts or omissions, anyone of which 
is punishable under these articles by confinement in a 
penitentiary, the entire sentence of confinement may be execute~ 
in a penitentiary: Provided further, That penitentiary 
confinement hereby authorized may be served in any penitentiary 
directly or indirectly under the jurisdiction of the United 
states: Provided further, That persons sentenced to dishonorable 
discharge and to confinement, not in a penitentiary, shall be 
confined in the United states Disciplinary Barracks or elsewhere 
as the Secretary of War or the reviewing authority may direct, 
but not in a penitentiary." 

2. Army Manual of Courts-Martial. 

ItpAR~ . 90. Courts-Martial--Action--Place of Confinement 

"(a) Penitentiary.-- A penitentiary may be designated as 
the place of confinement for the whole period of confinement 
imposed by the sentence as ordered executed, provided such 
period exceeds one year, aqd prOVided also that such sentence 
is wholly or partly based on one or more of the offenses listed 
below or was imposed by way of commutation of a death sentence: 

Desertion in time of war. -e Repeated desertion in time of peace. 

Mutiny. 


An offense involving an act or omission recognized as 
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an offense of a oivil nature and made pun~shable by 
penitentiary confinement for more than one year by some 
statute of the United states of general application within 
the continental United states, excepting section 289, Penal 
Code of the United States, 1910, or by the law of the 
District of Columbia, whether statutory or common. Sodomy, 
being recognized as an offense by the common law in force 
in the District of Columbia, is included. 

itA penitentiary will not be designated as the place of 
confinement except as authorized above in this paragraph••••.••• 
Instructions as to the particular penitentis.ry to be designated 
will be issued from time to time by the War Department. 

'tIt is the policy of the War Department to separate, so 
far as practicable, general prisoners convicted of offenses 
punishable by penitentiary confinement from general prisoners 
convicted of purely military offenses or of misdemeanors in 
addition to purely military offenses. In furtherance of this 
policy, reviewing authorities spould designate a penitentiary-e as the ~lace of confinement in every case when such action is 
authorized, unless it appears that the holding of the prisoner 
in association with misdemeanants and military offenders will 
not be to the detriment of such misdemeanants and military 
offenders, and that the purposes of punishment do not demand 
penitentiary confinement." 

3. Public Law 759--80th Congress, Chapter 625--2D Session. 

Art. 42, A~ W., is not changed by P. L. 759. 

II. Navy Provisions 

1. Articles for the Government of the Navy. 

Articles 4, 5, and 6 list offenses which are punishable 
by death, or such other punishm0nt as a court martial may 
adjudge. 

Article 14 lists offenses which are punishable by fine 
and impriso~~ent, or such other punishment as a court martial 
m8_y adjudge. 

Artic l es 1, 3, 8, 16, ~7, 19, 20 and 21 list offenses 
for which such punish~ent as a court martial may adjudge can 
be inflicted. 

HART. 7. lmprisonment in lieu of death.-- A naval court martial 
may adjudge the punishment of imprisonment for l i fe, or for a 
stated term, at hard labor, in any case where it is authorized 

http:penitentis.ry
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to adjudge the punishment of death; and such sentences of 
imprisonment and hard labor may be carried into execution in 
any prison or penitentiary under the control of the United 
states, or which the United states may be allowed, by the 
legislature of any state, to use; and persons so imprisoned in 
the prison or penitentiary of any state or Territory shall be 
subject, in all respects, to the same discipline and treatment 
as convicts sentenced by the courts of the State or Territory 
in which the same may be situated (R. S., sec. 1624, Art. 7.).11 

\tART. 51. Adequate punishment; recommendation to mercy.-.,. It 
shall be the duty of a court martial, in all . cases of conviction, 
to adjudge a punishment adequate to the nature of the offensej 
but the members thereof may recommend the person convicted as 
deserving of clemency, and state, on the record, their reasons 
for so doing (R. S., Sec. 1624, Art. 51)." 

\t,ART. 63. Punishment for offenses in time of peace.-- vVhenever, 
by any of the Articles for the Government of the Navy of the 
United States, the punishment on conviction of an offense is 
left to the discretion of the court martial, "the punishment 
therefor shall not, in time of peace, be in excess of a limit 
which the President may prescribe (R. S., Sec. 1624, Art. 63j 
Feb. 27, 1895, c. 137, 28 stat. 689).11 

2. Naval Courts and Boards. 

IISEC. 642 (footnote (65) ). Disignation of prison.-- Officers 
authorized to convene general courts-martial are empowered to 
designate prisons for the confinement of persons sentenced 
thereby. Prisons will be designated in accordance with instruct
ions issued from time to time by the Secretary of the Navy. 

t~here sentences as approved include confinement for six months 
or less, such confinement should be executed on the station in 
such place as may be suitable •••••••••• It 

Sec. 457 is a schedule of offenses and the limits of 
punishment for them, promulgated under the authority of Art. 63. 

3. Proposed Navy Bill. 

Arts 5 and 6 are repealed; Art. 4 is renumbered as Art. 8 
and amended to include all offenses for which a punishment of 
death, or such other punishment as a court martial may adjudge,-e may be inflicted. 

Art. 14 is renumbered as Art. 9 and amended to include 
a.ll offenses for VJhich such punishment other than death as a 
c01,l.rt martial may adjudge may be inflicted. 

http:c01,l.rt


A.V;. 42 
 

P. 4 
 

Arts. 1, 20, and 21 are amended; they no longer provide 
specifically for a punishment. Arts. 3, 8, 16, 17, 19, and 
22 are repealed. 

Art. 7 is renumbered as Art. 32; its text is unamended. 

Arts 51 and 63 are repealed. 

IIART. 28 (b) It shall be the duty of a court martial, in 
all cases of conviction, to adjudge a punishment adequate to 
the nature of the offense; but the members thereof may recortrrnend 
the person convicted as deserving of clemency,. and state, on 
the record, their reasons for so doing••••••••••• It 

I~RT. 33(b) The President is authorized to prescribe a 
limitation of the punishment which may be inflicted under any 
of these Articles; and there after, such limitation while in 
force shall not be exceeded.~ 

-e 4. Laws Relating to the Navy, Annotated, in force January 1, 1945. 

A case note found in Volume 1, P. 447, states that a 
person convicted of a violation of art. 8 and art. 22, A.G.N., 
may be sentenced to imprisonment at hard l abor for a stated 
term. Article 7, A.G.N. does not preclude a sentence of 
imprisonment at hard labor in cases where the death penalty 
is not authorized. 

. A case note found in Volume 1, P. 449 9 states that the 
inclusion in art. 14, A.G.N. of the w<J rds "fine and imprisonment" 
does not preclude a court from imposing a sentence of imprisonment 
for an offense under art. 8. 

III. Differences 

1. 	 ~. Army: A Federal penitentiary may be designated 
place of confinement in the following cases only: 

as the 

',.. 
1). Where the period of confinement authorized and 

adjudged by the court is more than one year, and, 

a) the offense is desertion in time of war. 

b) the offense is repeated desertion in time of 

-e peace. 

c) the offense is mutiny. 

d) the offense is un act or omission which is also 
an offense of a civil nature and is made punishable by 
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penitentiary confinement for more than one yea r by a Feder a l 
statute of general applicati on throughout the United sta t e s, 
excepting Sec. 289, Penal Code of the United Stat e s, 1910 
(Sec. 289 relates t o the adoption of pena l laws of a State, 
territory or District t o punish acts not made penal by 
Feder a l statute, when the a cts are committed on a Fede r a l 
res e rvation within the t erritori a l limits of the Sta te, 
t erritory, or District); or by the l aw of the District of 
Columbia , wheth8r sta tutory or common. 

2). Vin ere a sentenc e of death has been commuted by the 
President. 

Whether or not a penitentiary is designated a s the place 
of confinement is within the discret~on of the revi ewing 
authority; it is not manda t ory in any ca se , except ins of ar as 
Department of the Army policy ma ke s it so . (CL AMCl'v1 , Par. 90a.) 

B. 	 Navy: There ar e no sta tutory limitations of any kind 
which r estrict the ca se s where a Federa l pris on may be 
designat ed as the place of confinement f or a Naval prisoner. 
The l anguage of present Art. 7 (Art. 32 under the proposed 
Navy bill) s eems t o limit the power of a court martia l t o 
adjudge a punishment of imprisonment t o cas es whe re it is 
authorized t o adjudge the punishment of death, but Art. 7 
has been construed otherwise . Cf. par. 4 of Sec. II of 
this paper. 

As a matter of practice, the Navy itself limits its 
power to designate a Federal prison as a place of confinement. 
Sec. 642, footnote (65), NC&B, provides that where a sentence 
as approved includes confinement for six months or less, such 
confinement should be executed on the station where the court 
martial was held. Arts. 51 and 63 of the present A.G.N. (Arts. 
28(b) and 33(b) under the proposed Navy bill) restrict the 
court in the s entencesit can impose; insofar as these Articles 
serve to prevent sentences of over six months confinement they 
would prevent imprisonment in a Federa l prison. 

(The Navy actually goes beyond the above provisions in 
its practice. A man is not usually sent to a Federal prison 
in any case where the sentence adjudged is l ess than a year's 
confinement, or in any case where the offense wa s not a serious 
civil offense). 

The power to designate a prison as the place of confinement 
is given to the convening authority of a genera l court-martial 
(NC&B, Sec. 642, fn (65) ). but its exercise is actually controlled 
by BuPers. Current practice is to send /ill prisoners to a 
Retraining Command initially; after an investigation is made 
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of each case by BuPers, the permanent place of confinement 
is designated. 

IV. Recommendations 
t ( 

None. 
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Draft of 12/15/48 Proposed Article ~ 

Page 1 

Uniform ~ 2!.. Militag Justice 

Art. 64A. Forfeitures of Pay and Allowances. 

Where a sentence of a gene~al court-martial as lawfully 

a~judged and approved includes the forfeiture of all pay and 

allowances to become due, .. such forfeiture shall include all pay 

and allowances accrued on .or after' the date that the sentence is 

adjudge~ by the court-martial, but no pay, allowances, or other 

sum accrued before the date upon which the forfeiture is adjudged 

by the court-martial shall be subject to forfeiture by sentence 

of a court-martial. 

JDS 
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12/16/48 	 Proposed Article 64B 
Page 1 

!2.Q.ifo rI'l Cod~ of Military Justice 

Art. 6L,E. Hard Labor Included in Confinement. 

The omission of the wo rds "hard l abor in dny sentence of a court
VIrI. J-.. (l-) f/- VI.--~ 1v<A'-

marti-3~ a~judgin~ confinemen~Ashall not be construed as depriving the 3uthor

ity executing sqch se:ltence Aliii" lif',' <:trCllIt of the power to require hard 
I 

labor as d part 	 of 

err.ent includes 

r;OT:C::S: 

1) A.W. 37 

B. Comment 

The pro~o sed text incorporates the second ? roviso of A.W. 37 and 

conforms to Navy practice. 

JDS 
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Draft 

1/6/49 Proposed Article 93F 

Uniform Code of r~ ilHary Jus tice 
Art . 93 F . A!:§.Q,u. 

(n ) ny pers n subject ·to this Code who willfully and maliciously 

burns or sets on fire~ure, walie:::- craft.. , _oFd~l:.~.J herein 
~ "~~" ~;f4'·~~~.J

U::~~~'*~~~;hti:t:::l~IIall~~~!iEb.t::~ ;i'laDgs5£~ is guilty of,

aggravat,~d arson and s all e punished as a court- martial may adjudge. 

(b) Any per on subject tot:..his Code who willfully and maliciously 
, 


urns or ~ets fire to the property f another ~dthoo:t the consent f 


the own r, except ns pr vi cd in ubscction (a) of this lh'cicle, is 

guilty f simple ars n and shall be pimishe as a court- martial llIay 

adjudge . 

Source: La. Code rt. 51, 52 . 



, 


' Draft 

--', 1/6/49 

~ 

;,.. 

( ) p r on ubject to , 

exua e. fe enthia ill r ith

ut or consen 1s guilty of r o. mission is not nee s ary nd 

penetra i n, ev r sight, is sufficient t c lplete the cri e. 

(b) Any pOI'S n f un 11 Y f r po saIl e ish y eat 

r sucn t or unis nt as c~urt- rtial iI- ct~ 

Co nt: uree: .Y. e eo. 2010 - 2011 

o eAr. 41 
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in 

'1f aut or!t,. te d

in 11t(lry jus tie . _ nd 

of notary Iblic and t eonsu 0 the Umt an 

c~ of II no' rial ct: I 

(1) All 0 fic ot 1;: 

Air 

tart judg 

(2) 

(3) 

dvoe 

1 1 

a1 officer J 

8vy or Cat 

te or legal ottic r 
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cttn 

tri 1 coun 

(4) 

ot 1 

The p s1 nt, law' meln~r, trial coun 

or 8 da c lirta-martial. 

1 nd a 81 nt 

(5) Al1r; thlLmnuill7 cour - artial; 

(6) he pr eid n at 

eo rts f 1rt utr.r n 

() All offie t811ed to conduct n in atl tion, 

(9) All nt adju t d t 

(10) andin offic r d Co t .r",..> ...,,; 

(7) ill otti 
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(11) Al 

(12) All ot r • d bT r gul tion ot 
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ch r cter 11 b 1d to or eei d b aqy 

Y ot ri 1 ct h rein uthor1zed. 

(b) 

(c) 1 1 ot ueh 

nota shall rima r cl vid nc of hi uthority. 

) • • 

) rt. 69 

3) .1338 (Prapo d G.), Ot C ., 1 t • (1947), t. 47. 

(a) d text contain the prov1 10 ot A•• l.l.4 ana. 

o Art. tter 

(b) (b) and (e) a taken £ prop 9 

47. A•• 114 co n a proviso lar to ub ectlon (b). 
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12/10/48 
	 Proposed Article 122 

Page 1 

Uniform yode o~ Military Justice 

Art. 	 122. Appointm,ent of Reporters and Interpreters . 

tnder such r egulations as the Secretary of the IJepartment 

concerned may prescribe, the president of a court-martial or military 

commission or a court of inquiry shall have power to appoint a reporter, 

who shall record the proceedings of a nd testimony taken before s'uch 

court or commission and may set dovvn the same, in the first instance in 

shorthand. Under like regulations the president of a court-martial or 

military commission, or court of inquiry, or a summary court, may appoint 

an interpret er, who shall interpret f or the court or commission. 

NOTES;-e 
A. 	 Sources and Comparable Provi s ions 


1) A.W. 115 


B. 	 Comment. 

The t ext is A.r' . 115. The Navy handles thes e matters by 

regulation. 

JDS 
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12/10/48 
 Proposed Article 123 
Page 1 

Uniform Code of Military Justice 

Art. 123. Complaints of Wrongs. 

Any member of the armed forces who believes himself wronged 

by his commanding officer, and, upon due application to such commander, 

is refused redress, may complain to the officer exercising general court-

martial jurisdiction officer against whom the complaint is made. That 

officer shall examine into said complaint and take proper measures for 

redressing the "rong complained of; and he shall, as soor. as possible, 

transmit to the Department concerned a true statement of such complaint, 

with the proceedings had ~hereon. 

NOTES: 

A. Sources and Comparable Provisions 
~ 

. " 11) A \ . 121 as amended by P.L 759, 80th Cong., 2d Sess. (1948). 

2) Navy Regulations Art. 99. 

E. Comment 

The text incorporates A.1:" . 121 (as amended). Navy practice 

is similar. 

JDS 
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Draft of 12/9/48 Proposed Article 124 
P~ge 1 

Uniform ~~ Military Justice 

Art. 124. Dismissal of Officers. Right to Trial b.Y Court-Martial. 

(a) No officer shall be dismissed from any of the armed 

forces except by sentence of a geaeral court-martial, or in 
~ ~, 

mitigation or commutatio~ thereof, or, in time of war, b.Y order 

of the president\~but the President may at any time drop from 

the rolls of any armed force any officer who has been absent 

without authority from his place of duty for a period of three 

months or more, or who has been absent in confinement in a prison 

or penitentiary for three months after final conviction by a court 

of competent jurisdiction. No officer so dropped from the rolls or 
l 

any armed force shall be eligible for reappointment, L?r appointment 

as an ofricer in any other armed force7•... 
(b) When any officer, dismissed Or order of the President, 

makes, in writing, an application for trial by court-martial, 

setting forth, under oath, that he has been wrongfully dismissed, 

the President shall, as soon as practicable, .convene a gener~l 

court-martial, to tr.y such officer on the charges on which he was 

dismissed. If a general court-martial is not so convened within 
\ 
\ 

six months from the presentation of such application for trial, \ 

or if such court, having been convened, does not adjudge dismissal 

or death as the punishment of such officer, the order of dismissal 
'.t... 

by the President shall be void. 

I 
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NOTES: 

A. 	 Sources and Comparable Provisions 

a) A.W. 118. 

b) 10 U.S.C. 573. 

c) AGN)6 and 37; (proposed Navy Bill, Arts. 40 and 41.) 

•B. Comments 

a) Subsection (a) follo~ A.W. 11& and AGN 36. The last 

sentence is.taken from AGN 36; it does not appear in A.W. 118. 

The last clause of the sentence, shown in brackets, is new; it 

makes an of tlcer who has been dropped ineligible to serve as an 

officer in any armed force. 

b) Subsection (b) follows 10 U.S.C. 573 and AGl1 37. 

~llace v. u.S. (1920) 55 Ct. Cl. 396, affinned (1922) 257 u.S. 541, 

held 10 U.S.C. 573 did not apply to Army officers, on the ground 

that subsequent enactment of A.W. 118 had superseded it. AGN 37, 

substantially identical to the provision in 10 U.S.C. 573, does 

app~y to Navy and Marine Corps officers. 

The proviso in AGN 37 was deleted in the proposed Navy 

Bill. 

c) A.pparently the provisions of AGN 36 and 37 apply to Navy 

warr~nt officers. A.W. 118 does not apply to Army warrant officers. 

EMS 




12/10/48 	 RESTRICTED 
 Proposed Article 125 

-e 	 Page 1 

.' 


Uniform Code of Military Justice 

Art. 	 125. Arrest of Deserters. 

It shall be lawful for any civil officer having authority 

under the laws of the United States, or of any State, District, or 

possession of the United States, to arrest offenders, summarily to 

arrest a deserter from the armed forces of the United States and deliver 

him into the custody of the armed forces of the United States. 

NOTES: 

A. 	 Sources and Comparable Provision 

1) A.W. 106 

2) 34 USC § 1011 (1946). 

B. 	 Comment. 

The text is the same as A.W. 106 and 34 usc ~ 1011 except 

for the applicability of the text to all the armed forces. 
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12/14/48 	 Proposed Article 127 
Page 1 

Art. 127. Redress of In,iuries to Prooerty. -k~~ ~~n~, i~a~o ~ny c~Ilanding. officer that-
damage has been done to t e property of any person or 	that his prope~ty

/' 

has been wrongfully take::...2Y~rso~s subject to military law, 'such 
\ 

complaint shall be investigated by a board consisting 	of any number ' of 

officers from one to three, Vlhich 
"-

board shall be convened by the commanding 

officer and shall have, for the purpose of s uch investigation, power to 

summon witnesses anL e"amine them upon oath or affirmation, to r~ 

~ " S-Ob~ 
depositions or other documentary evidence, and - to assess the d~ges , 


sustained a gainst the responsible parties . The assessment of damages 

/ 

made by such boa rd shall be subject to the approval of the cOlnmanding 

offi cer, and in the amount a pproved by him shall be stopped against the 

pay of the offenders. And the order of such cQJrunanding officer directing 

stoppages herein authorized shdll be conclusive on any disbursing officer 

for the payment by him to the injured pJrti es of the stoppages so ordered. 
---... _J ,-

41 \1here the offenders can no t be ascertained, but the organization 

or detachment to \ 'hich t hey t elong i s knovm, stoppages' to the amount of 

damages inflicted m3 Y be 'made and assessed in such proportion as may be 

-

deemed just upon the individual members there'of' who are 

, q-~~t1-~~ Ln 
been present with such organization of detachment .a ' 	'* - .,.-	 A 
c~i~~d ~e~d as ' determined by the approved findings of the 
..... ~ 

board~1I 

NOTES: 

Sources and Comparable Provisions 
t 	 I 

i) A.W. 105 RESTRICTED 
 

shmvn 

es 
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B. Comment 

The 

-2

text incorporates the provisions of A.W. 105. 
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~rt. 130. Courts of Inquiry. 

Courts of inquiry to investig~to any occurrence, event, 

involved have requested such an inquiry. 

(b) Cor.1position. 

A court of inquiry shnlJ consist of three or more officers. 

For each court of inquiry the appointing authority sh~int _ 

counsel ~or the c ~urt. 

(c) Parties. 

Any person subject to this Code or employed by the 

National Military Establishment, whose conduct shall be subject 

to inquiry or who has an interes t in the subject of inquiry, shall 

have the right to be present, to be represented by counsel, to 

cross-exo.mine witnesses, and to introduce lUi_UBH evidence. Any 

person permitted by the court to exercise these rights shall be 

designuted as a".E 1~ 
.c enge s_~ , . I(d) hall 

___' Members of a court of inquiry may be challenged by a 

~~, but only for cause stated to the court. 

-e (e) Oaths 

(1) The counsel for the court sha ll administer to the 

members the following oath: 

REST'RICTED 
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"You, A.B., do swea r (or affirm) that you will 

well D.Ild truly examine and inquire, according to the 

evidence, into the matter now before you without 

PQrtiality, f avor, affection, prejudice , or hope of 

r eward. So help you God. 1t 

(2) The president of the court shall administer to 

the counsel for the court the following oath: 

"You, A.B., do swear (or affirm) that you will 

f a i thfully and imp o. rti ally perform t he duti es of 

couns el for the court. So help you God." 

(3) Reporters, interpreters, a nd witnesses sha ll be 

sworn a~ in courts-martial. 

(4) In ca se of affirmo. tion the closing s ent ence of 

o.djuro.tion will be omitted . 

(f) 	 Witnesses and Proc edure 

Witnesses may be sumnl0n8d to o.pp~~r_~~ J;/~lIY and 

be examined before u court of inquiry i!t'~~~ 
court~-martiQl. Insofa r as app licabl e , courts of inquiry shall 

follow the ru1 8s of evidence and procedure prescribed for courts-

martial. 

(g) 	 Findings. 

Courts of inquiry sh~ll make findings of f act but sha ll 

not express opinions or make r ecommendations unless required to do 

so by the appointing authority. 

(h) 	 Court of i 	 investi tion. 

Subject to 31,. a court of 

inquiry may be used l:)vestiga tion if the 
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accused 	 was a defend~ the court of inquiry. 

(i) Records. 

Each court of inquiry shQll keep a record of its 

proceedings, which shall be authenticated by the signatures of the 

president and counsel for the court '3.nd forwarded to the convening 

G.uthority. In case the record can not be aut~enticatGd by the 

president and the oounsel for the court, it shall be signed by a 

memb6r in lieu of the president end by another member in lieu of 

the couns el for the c0urt. 

NOTES: 

A. 	 Sources and Comparb.b l e2.~ovisi.0E! 

1) A.W. 97-103. 

2) AGN, Arts . 55-60. 

3) S.1338 (Proposed AGN), 80th Cong., 1st Sess. (1947) 

.A rt. 42-44. 

B. Comments 

(a) Subsection (a) indicates the changed chara cter of Army 

courts of inquiry. Formerly, Army courts of inquiry could only be 

convened at the request of the person whose conduct was to be 

investigated. A. W. 97 a llowe d a ny commanding officer to appoint 

a court of inquiry. ]he proposed text is oonsistent with proposed 

.:"GNArt.42(a) . 

(b) This provision incorpora tes present l aw except that 

the name I'couns el for the court'l is used instead of Itrecorderl.t 

(Army) or It judge advocate ll (Navy). 

(c) Subsection (c) incorporates the provisions of proposed 

.hGN Art. 42 (c) and (d) RESliRl€tFEE> similarprovision. 

http:Comparb.ble2.~ovisi.0E
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The term "defendant" is used in order tha t the "defendant" be 

distinguished from an ttaccused tt 
, although a person may be both 

a defendant 3.nd an accused at the seme time. See proposed Article 45. 

(d) Subsection (d) is t aken from A. W. 99. Navy pra ctice 

is similar. 

(e) The oath of member sis taken from A. W. 100 while the 

u.ath of the counsel for the court is adapted from the o3.th for 

the trial counsel of a court-marti~l. 

(f) Subsection (f) is derived from A. W. 101. Gee proposed 

Articles 42~ 44, 45, and 50. 

(g) Subs ection (g) is derived from A. n. 102 and proposed 

.\.GN Art. 43. 

(h) This subsection is new. It permits a court of inquiry 

which sa tisfie s the requirements of Article 31 to be used in 

place of the pre-tria), investig ';;l. tion r equired in general court-

martial cases. This would pe rmit an inve stiga tion of wider scope 

in complicated ca ses or cases involving many alleged offenders. 

(i) The provisions of A. W. 103 and propos ed AGN Art. 44 

a re incorpordt ed in this subsection. 

JDS 
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