OFFICE OF THE SECRETARY OF DEFENSE
WASHINGTON

February 21, 1949

Dear Eddie:

I have your note of February 18, In connection with your
appearance before Congressional committees, you appear as a member
of the staff of the Secretary of Defense, For these purposes, you
are to be considered in the same light as Gordon Gray, myself, or
any other representative of the National Military Establishment,
Specifically, we are looking upon you as a deputy to the Secretary
of Defense who is acting on behalf of Mr, Forrestal,

Under such circumstances, you should continue to use the
TeRa's and put in your expenses and per diem for any work you do
in connection with this whole phase of the project.

I am enclesing the results of some additional work we
have been doing down here, principally some comparative summaries
of punishments, provisions for petition of the accused and some
cross=references to the Articles of War, etc, There is some more
to come and I will send it along as soon as it has been stenciled.
This material is being included in a book we are getting together
for you which will have, in addition, a tabulated copy of the Uniform
Code, I think it should be of help in testifying.

In addition, I am working on a fairly comprehensive state=
ment for your testimony and will send it along in a few days.

The situation appears to be as when I talked with you
last == that is, the Senate will postpone hearings until after the
House finishes and we will start in the House on Wednesday, March 2,
I plan to visit the Bar Association people in New York on Wednesday

Professor Edmund M. Morgan, Jr,
Ambassador Hotel
Cambridge, Massachusetts




Professor Edmund M. Morgan, Jre
February 21, 1949
Page twe = continued

night, and the balance of my time is pretty well filled with prep~
arations for the hearing, It might be very useful if you could come
down a day earlier, rather than either you or I making & trip in~
between to consult. I don't think this is absolutely necessary as
yet, but it probably would be useful if you can make it,

Don't hesitate to call me if you have any questions, and
I will keep you up~to=date,

Sincerely,

FELIX E. LARKIN
Assistant General Counsel

Enclosures
FEL:1s




PUNISHMENTS
tatutory Provisions in U.C.M.J. Compared

With Statutory Provisions of A.W., AGN,
And Proposed AGN, as Limited by Regulations

Maximum limits.

President authorized to prescribs; under U.C.M.Jd., AW.,
A.G.N, and proposed A.G.N, A.G.N. and proposed A.G.N. specify
limits applicable in peace time only.,

Cruel and unusual punishments.

Prohibited under Code, A.W. and A.G,N. A.G.N. 49
and proposed A.G.N. 31 authorizes use of irons for safe
custody. MCM, par. 115 lists punishments not sanctioned
by customs of service - shaving head, military duties, etc.

Contempts.

U.C.M.J.: Art. 48 =~ Cannot exceed confinement for
30 days; $100 fine, or both,

AWN.: Art. 32 -~ Same as U.C.M.dJ,

A.G.N.: Punishable by civil court == cennot exceed
confinement for 6 months, $500 fine, or both -- applies to
GCM's only.

Proposed 4.G.N.: Applies to general and summary
courts ~- punishment same as A.G.H.

Penitentiary confinement,

U;C.M;i.: Art, 58 «= No limitation.

AW, ; Art, 42 -~ Limited to cases of desertion, mutiny
and thogé—znvolving offenses which are punishable by more than
1 year under a Federal statute when sentence adjudged is 1 year
or more. Also, death sentences commuted to life imprisonment.

A.G,N.: No statutory limitation.
Proposed A.G.N.: Art. 33(a)-~ Where offense is

violation Federal statute, sentence of imprisomment cannot
exceed limit set in statute.

Damagg_ﬁp personal property.

U.C.M.J.: Art. 139 -- Checkage of pay authorized.

A.Wes AN, 108 ~~ Same as U.C.M.J. (Investigation
under A. W. is mandatory).




4A.G.N, and proposed A,G.N.: No statutory provision.

Mandatory punishments.

U.C.M.Jd.: Death for spying-- Dismissal for conduct
unbecoming an officer.

AJ.: Death for spying ~- Deeth or life imprisomment
for premeditated murder. Dismissal for conduct unbecoming
an officer, personal intersst in sale of provisions, false
muster, false returns.

A.G.N, %Eé_ﬁﬁgﬁfﬁié A.G.,N.: DNo statutory mandatory
punishments. Deserter must be dismissed or discharged because

of Federal law that he cannot hold office of profit under U.S.

Table of punishments.

See page following.




PUNISHMENTS
Statutory Provisions in U.C.M.J. Compared

With Stetutory Provisions of AW, aGN, and
Proposed AGN, as Limited by Reguletions

U.C.M.d. ARTICLES OF WAR

General Special Summary General Special Summar

Death

Dismissal

Dishonorable discharge
Bad conduct discharge

Confinement with hard
labor

Hard labor without
confinement

Restriction to limits

Deprivation of liberty
on shore

Forfeiture of pay 2/3 per  2/3 of 1 ] 2/3 per
moe for mo'‘s pay. mo. for
6 mols, 6 mo's,

Reduction of officer xi4
to enlisted rank

il May be adjudged only when specifically authorized for offense;
President can restrict punishment for these offenses to less than death.

2. Death mandatory for spying; permissive for solicitation of mutiny,
solicitation of desertion in time of war, if desertion is attempted or
committed, solicitation of misbehavior before enemy or sedition, if these
offenses are committed, desertion or attempted desertion in time of war,
assaulting or willfully disobeying officer in time of war, mutiny, attempted
mutiny, sedition, failure to report mutiny or sedition, misbehavior before
enemy, subordinate compelling surrender, improper use of countersign, forcing
a safeguard, aiding the enemy, willfully or wrongfully hazarding a vessel,
misbehavior of sentinel in time of war, premeditated murder, and rape.

Oty Death mandetory for spying, permissive for violation of AW.'s 64, 66,
67 and 92, and AW.'s 58, 89, 75, T6, 77, T8, 8L, 82, and 86 in time of wers

No mandatory death sentences; permissive for violation of Arts. (1),
(2), (3), (8), (9), (10), (11), 5, and 6, Arts. 4(4), (5), (6) and (7) in
time of war, 4(12)-(20) in time of battle. Where death sentence authorized,
punishment may be imprisonment for life or for a term in lieu of death,




A G N, PROPOSED A. G.

zeneral Summary General Summary

1o

Xl,4

16

x16 X

5. No mandatory death sentences; permissive in case of 17 offenses
listed in Art. 8.

Gle Mandatory for conduct unbecoming an officer and gentleman,

T lMandatory for personal interest in sale of provisions; false
muster, false returns, conduct unbecoming an officer.

8e Officer cannot be sentenced to confinement unless dismissal is
included; army enlisted man cannot be sentenced to confinement exceeding
12 months unless discharge is included.,

9 Limited by regulation. Applies to enlisted men only.

10, Limited by regulation.

11 Applies on foreign station only,

12, Cannot exceed 2/3 pay per month for a period in excess of 12
months unless discharge is included.




(Continued)

1355 Cannot exceed % pay per month unless bad conduct discharge is
included.

14, By Sec. of Dept. as commutation of sentence of dismissal in
time of war.

authorized.

155 May be adjudged in lieu of dismissal where dismissal specifically

16, Reduction to S 2/0 for absence from command without leave,
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Subsequent Review of Courts-Martial on Petition of the Accused

The irticles of Var as amended by Pub. Law 759, the Proposed
AGN, and the Uniform Code all contain provisions allowing the accused to
petition for a new trial or other action after initial review has been
completed.

l.  Articles of War

AW 53 provides that upon a petition by the accused within one
year after completion of initial review, The Judge Advocate General
may grant a new trial, restore rights, privileges, and property,
or substitute an admiristrative cischarge for a bad conduct or
dishonorable discharge or a dismissal, By regulations (MCM, par 101)
this remedy is limited to special court-martial cases where a bad
conduct discharge has been adjudged and to general court-martial
cases. The remedy and the decision as to whether there has been
any "injustice" is within the discretion of the Judge Advocate
General and his decision is final.

2. . Proposed AGN

The Proposed AGN, Art, 39(g) provides for a board of appeals
in the office of the Secretary of the Navy to review every court—
martial case in which the accused requests such a review within one
year from the completion of the initial review. The board of
appeals is given power to set aside the findings and to remit,
mitigate, or to commute the sentence., The only provision for
restoration is that if a dismissal is set aside or remitted, the
officer dismissed is restored without further appointment to the
rank and precedence which he would have attained had he not been
dismissed. The board appeals acts with finality in all cases except
wher. the court vas convened by the Secretary of the Navy or by
the President. In such cases the Secretary or the President acts
upon the recommendation of the board.

3.. Uniform Code of Military Justice

Article 73 of the Code provides that within one year after
approval by the convening authority of a sentence of death, dismissal,
discharge, or of confinement in excess of one year, the accused may
petition The Judge Advocate General for a new trial on grounds
of newly-discovered evidence or fraud on the court. If initial
appellate review is not complete, the Board of Review or the
Judicial Council acts upon the petition at the time such tribunal
is initially reviewing the case. If initial review is complete
The Judge Advocate General acts on the petition. The Judge
Advocate General may either grant a new trial or deny the petition,
If the petition comes before the Board of Review or Judicial
Council at the time that the case is being initially reviewed,
such tribunal may take any action which it may take on initial
review.. Restoration is provided by Article 75 which provides for
restoration of rights, privileges, and property affected by any




senténce not sustained upon a new trial.

The petition for a new

trial provided in Article 73 is to be distinguished from the
petition for review by the Judicial Council provided by Article 67.

L. Comparison

Time Limit

Grounds

Remedy

Action taken by

Type Cases

AW
L Yr. after
review completed

Injustice

New Trial, Res-—
toration

Special C-. with
BCD All General

C-M

Proposed AGN
1 ¥r,: after
review completed

Any

Set aside, mitiga=-
tion, remission,
commutgtion, res—

toration of orficers

Board of Appeals
ffice Sec'y Navy
(Action taken by
Sec'y or President
if Court convened
by them

A1l

UCMJ

1 Yr., after date
approved by Con-—
vening Authority

New evidence or
Fraud

New trial (May be
restoration after
new trial)

JAG, Board of
Review or Judicial
Counecil

Dismissal, death,
discharge, con-
finement in excess
of one year




CROSS REFERENCES A.W,.TO® CODE

AW. (as amended by P.L. 759) Tentative U,CuM.J. Art,

Definitions il

Persons Subjeét to Articles 2(1)
Cadets 2(2)
Marines 2(1); 17
Retainers eto. 2{19),; efiy)
Court-Martial Prisoners 2(7)
Hospital Patients 2(4), 2(5)
Courts-Martial Classified 16

Who May Serve on Courts-Martial 25
Composition of General Courts-Martial 16
Composition of Special Courts-Martial 16
Composition of Summary Courts-Martisl 16
Appointment of General Courts-Martial

Appointment of Special Courts~Martial

Appointment of Summaery Courts-Martial

Appointment of Counsel

(3rd proviso) Excusing of Appointed Defense Gounsel

(6th proviso) Who May Not Act as Staff Judge Advocate 6(c)

Jurisdiction of General Courts-Martisl “18
Jurisdiction of Epecial Courts~Martial 19
Jurisdiction of Summary Courts-Martial 20
Jurisdictién Not Execlusive Ll
Trial by Superior; Enlisted Persons of Same Unit 25(c), 25(4)

(2nd paragraph) Confinement with Enemy; Punishment 12, 13
before Trial




AN, (as amended by P.L, 759) Tentative U.C.M.J. Art.

L7 Duties of Counsel 38
18 Challenges 41

19 Oaths 42

20 Continuances 4 40

21 Refusal or Failure to Plead

22 Process to Obtain Witnesses

23 Refusal to Appear or Testify

24  Compulsory Self-Incrimination

25 Depositions -~ When Admissible
Depositions -- Before Whom Taken
Admissibility of Recordsof Courts of Inquiry
Acts Constituting Desertion
Court to Announce Action
Closed Sessions 39
Method of Voting , 51
Contempts 48
General Cw=M Records 54(a)
Special and Summary C-M Records 54(b)
Disposition of General C-M Records 60, 61, 65(a)
Disposition of Special and Summary C~-M Records 65
Effect of Irregularities 59(a)
(18t provigo) Offense Punishable under Articles 64
(2nd proviso) Omission of "Hard Labor" 58(b)
President May Prescribe Rules 36
Limitations as to Time 43
Double Jeopardy 44

(2nd paragraph) Reconsideration Prohibited 62




A.Ji, (as amended by P.L. 759) Tentative U.C.M.J. Art.,

41 Cruel and Unusual 1unishments 55
Places of Confinement 58(a)
Death Sentence -- When Lawful
Officers-~Reduction to Ranks
Maximum Limits of Punishment
(proviso) Limit on Penitentiary Confinement

Swearing of Charges

Investigation

Forwarding Charges, Service of Charges
Assigmment of Judge Advocate

Referral to Staff Judge Advocate Before Trial
Review by Staff Judge Advocate

Approval Before Execution

Who NMay Act in Place of Convening Authority
Powers Ineident to Power to Approve
Confirmation

Powers Incident to Power to Confirm

Board of Review; Judicial Council

Additional Boards of Review and Judicial Councils
Branch Offices

Action by Board of Review

Discharges and Penitentiary Confinement
Appellate Action in Other Cases

Weighing Evidence on Review

Finality of Judgments

Mitigation,.  Remission, and Suspension When Executed




- l AJi. (as amended by P.L, 759)

51 Dbe.

52

Tentative U.CMoJde Arts

Mitigation, Remission, and Suspension After Execution
Rehearings

Petition for New Trial

Fraudulent Enlistment

Officer Meking Unlewful Enlistment

False Muster

False Returns

Desertion

Aiding or Advising Another to Desert

Entertaining Deserter

AJT,0.L,

Disrespect Towards President, etc.

Disrespect Towards Superior Officer

Assaulting or Willfully Disobeying Superior Officer
Insubordinate Conduct Towards Noncommissioned Officer
Mutiny or Sedition

Failure to Suppress Mutiny or Sedition

Quarrels; Frays; Digorders

Arrest or Confinement

Charges; Action Upon, Unnecessary Delay

Refusal to Receive and Keep Prisoners

Report of Prisoners Received

Releasing Prisoner Without Proper Authority
Delivery of Offenders to Civil Authorities
Misbehavior Before Enemy

Subordinate Compelling Surrender

yof I - S
63, 66(d), 67(e)
78, 75

83

84




AW, (as amended by P,L, 759) Tentative U.Collod. Art,

i Improper Use of Countersign 101
78 Forcing a Safeguard 102
T Captured Property to be Secured for Public Service
80 Dealing in Captured or Abandoned Property
81 Relieving or Aiding the Enemy
82 Spies 106
83 Military Property - Willfull or Negligent Loss, etc. 108
84 Waste or Unlawful Disposition of Military Property Issued 108
85 Drunk on Duty Bl
86 Misbehavior of Sentinel 113
87 Personal Interest in Sale of Provisions Deleted
88 Unlawfully Influencing Court 37
89 Good Order to be Maintained and Wrongs Redressed 209,116,189
90 Provoking Speeches and Gestures L%
21 Dueling 114
92 Murder - Rape 118, 120
93 Various Crimes 119,121=131
Frauds Against the Goveriament 132
Conduct Unbecoming an Officer and Gentleman ' 133
General Article 134

Courts of Inquiry

Disciplinary Powers of Commanding Officers

Redress of Injuries to Property
Arrest of Deserters by Civil Authorities
Soldiers to Make Good Time Lost

Separation of Soldiers




AW, (as amended by P.Le 759) Tentative U.C.M.J, Art.

109 Oath of Enlistment Sec., 8
110  Articles to be Read L&
Copy of Record of Trial 54(c)
Effects of Deceased 5 6(c)
Inquests 6(d)
Authority to Administer Oaths
Appointment of Reporters and Interpreters
Powers of Assistent Counsel
Removal of Civil Suits
Separation of Officers
Rank and Precedence
Command Vhen Commends Join

Complaints of ‘irongs




C. 0, PUNISHMENT

tatutory Provisions in U.C.M.J. Compared
with Statutory Provisions of AW, AGN, and
Proposed AGN, as Limited by Regulations,

Who may imposes

U.C.M.J.: 1) Any commanding officer - Sec. of Dept.

can restrict categories of C, O's authorized to exercise.

2) Officers~in-charge - limited as to

punishments,

AWW: C.0 of any detachment, company or higher command.
Power cannot be delegated.

AGN: C, O, of a vessel and any officer empowered to
convene a general or summary court-martial. An officer who
commends by accident, or in the abse¢nce of the C. 0., except
absence on leave, may impose only confinement.

Proposed AGN: C., O. of a vessel and any officer
empowered to convene a summary court; latter may delegate
to subordinate officers on separate or detached duty authority
to inflict most punishments, except loss of pay. An officer
who commands by accident, or in the absence of the C. O,,
except absence on leave, may impose only confinement or
suspension from duty.

Right to trial by court~martial:

U.C.M.J.: BSec, of Dept. may specify that accused
shall be permitted to demand trial by C.M.

AW: Accused may demend trial.
AGN: No right of refusal.

Proposed AGN: No right of refusal.

Right of appeal:

U.C.M.J.: Appeal to next superior authority permitted -
in the meantime, punishment is carried out,

All: Same as U.C.M.Jd.

AGN: No appeal provision.

Proposed AGN: No appeal provision,




Remission and Suspension:

U.C.,M.J.: Officer who imposes punishment, his successor
in commond, and superior - authority may suspend, set aside,
or remit any part or amouat of the punishment and restore
all rights, privileges and property affected.

ATV

AW: Same as U.C.M.J. except action is limited to
unexecuted portion of punishment and no provision for suspension.

AGN, and Proposed AGN: No provision.

C. O. punishment as jeopardy:

U.C.M.J.: C. O. punishment not a bar to trial by C.M.
for & serious crime or offense growing out of same act or
omission, but may be shown on trial as mitigating factor in
sentence,

éﬂ: Same as U.C.M.J.

AGN and Proposed AGN: Never a bar to trial, and cannot
be shown in mitigation or as an indication of guilt,

Table 'of Punishments:

See page attached,
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Chhop lititary. - : ther Military Officers & Enlisted 5 Enlisted
Officors & V,0's. Porsdhnecl 1ele W ersonncl T,0%s, Personnel Officars « We0%s, Personnel

. i 1
Admonition or reprimand Yes ‘ Yes

Yes No

Withholding of privileges | 2 wks, | 1 k. : T opt
B =3 - ‘ LR 00 FRIOHERIN ., PO At el s, o k% D RNTRTDR N . ¢ =i
2 wks. ; i N No

Restriction to limits

L per mo, 357 No
for 3 _mos, '

Torfeiture of pay 5 De ) o % per mo;é
Bt fior Lamo,
Extra duties 2 ks, - Not

Yes
To Exceed 2Hrs. (No limit)
QR e b A Day. ‘

Reduction in grade Yes”

o~

Confinement | ‘ 7 Days ~ | 10 Days § 10 Days. 10 Dagd, ; |

Confinement on bread & water \ 5 Davs No ‘ 75 e 5 Days,
or diminished rations

Solitary Confinement No

Hard labor w/oc confinement

No

]

Arrest

Suspension from duty

SEE NOTES ON FOLLOUING PACT
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NOTES

One punishment may be imposed, in addition to or in
lieu of admonition or reprimand.

Punishments may be combined - but total of confinement,
restriction; withholding of privileges and extra duties
cannot exceed one week.,

One punishment only - reprimand classed as a punishment.

Shown as deprivation of liberty on shore.

If imposed by an officer exercising GCM jurisdiction,

If imposed by an officer exercising special CM Jjurisdiction.

Not applicable to general officers.

In time of war or national emergency, or when authorized
by SecNav in time of peace.

If grade from which demoted was estsblished by command

or ‘equivalent or lower command.




ANALYSIS OF STATUTES RECOMMENDED FOR RECEAL
WHEN U,C,M.J. IS ENACTED.

SECTION 12
Subdivision

(a) Repeals Articles of War, as amended (including
amendments made by P. L, 759), except
AaWe 107, 108, 112, 118, 119 and 120;
which are covered in Section 6 of bill,

AW, 109, 117 and 118 reenacted in
Sections 8, 9, and 10 of bill.

R.8. 1228 (appears in 10 USC 579): Army officer
dismissed by sentence of C.M. cannot be
restored to military service except by
reappointment confirmed by Senate,

Superseded by Art. 75, U.C.M.J, -~ President
alone may reappoint.

R.8. 1229 (appears in 10 USC 572, 575): In time
of peace, no officer may be dismissed
except by sentence of C.M., (this provision
also appears in AGN 36; AW, 118 is similar);
President may drop from rolls of Army for
desertion any officer AWOL for 3 months;
officer dropped not eligible for reappointment,

Reenacted in Section 10 of bill - proviso
against reappointment dropped in Section 10
because felt to be inconsistent with
provisions for reappointment in other
situations.

R.S. 1230 (appears in 10 USC 573): Right of
trial of officer dismissed by President.
(8imilar provision for Navy in AGN 37 also
repealed).

Reenacted as Article 4, U.C.M,Jd.

Appears in 10 USC 574, President may drop from
rolls of Army any officer AWOL for 3 months,
or officer absent for 3 months due to confine-
ment in penitentiary; officer dropped not
eligible for reappointment, (Similar
provision for Navy in AGN 36 4l so repealed).

Reenacted in Section 10 of bill ~ proviso
against reappointment dropped in Section 10
because felt to be inconsistent with provisions
for reappointment in other situations,
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Appears in 10 USC 1452. Subject: When confine~
ment of military prisoners in penitentiaries
is permissible.

Confliets with Article 58, U.B.M.d. Article
58 written to supersede provision entirely -
i.e. applies to sentences of all military
tribunals.,

R.S. 1441 (appears in 34 USC 227): Navy officer
“dismissed by sentence of C.M. or who
resigned to escape dismissal can never
be reappointed.

lst. portion superseded by Article 75,
U.C.M.J. = President alone mey reappoint;
2nd, portion not covered (inconsistent
with provisions for reappointment in other
situations?).

R.S. 1621 (appears in 34 USC 715 - lst provision):
Marine Corps subject to laws of Navy except
when serving with Army.

Superseded by Article 17, U.C.M.J. - recip-
rocal jurisdiction provision.

R.S8. 1624, Arts. 1-14, 16-63: Repeals AGN, as
emended. (AGN 15 was repealed by Act of
Merch 3, 1899 - Article 15 as it appears
in AGN is a paraphrase of the repealing
Act). AGN 1-3, 21 reenacted in Section 7
eft bl

Appears in 34 USC 389

Superseded by Article 2(4), U.C.M.d.

Appears as proviso in AGN 37. - 4ccounting officers
of Navy cannot pay dismissed officer who is
restored more than 6 months pay unless there
was request for trial once every 6 months.

Conflicts with intent expressed in Article
4, U.C.M.J., that officer reappointed has
right te all pay lost.

Appears as AGN 22(b) - Fraudulent enlistment mede an
offense.

Superseded by Article 83, U.C.M.d.

Appears as AGN 69, Who may administer o=zths.

Superseded by Article 136, U.C.M.d.




Appears in 34 U.S5.C. 1061, SecNav may convene
GCM's for midshipmen.

Superseded by aArticle 22, U.C,M.J.

Sections 1-12, 16-17: Miscellaneous provisions
relating to deck courts, pumiskments
authorized, usc of irons, etc. Appear
in AGN Articles 32, 38, 42(b), (c), 49,
54(b), 64(b)-(g), 68.

Section 15: Appears in 34 USC 101l - arrest of
deserters by civil officials.

Reenacted as Article 8, U.C.M.d.

Section 13 is still law; Section 14 amended AGN
34 and is repealed in e).

Appears in 34 USC 716, Members of Navy Medical
Dept. serving with Marines who are serving
with Army mede subject to A.W.

Superseded by Article 17, U.C.M.J. - recip-
rocal Jjurisdiction provision,

Miscellancous provisi ons relating to summary
courts, approval of sentence, etc. Appear
in AGN 25, 26, 32, 38, 55, 64(a), 67.

Appears as AGN 65, - Naval Reserve, etc. officers
may sit on courts-martial.

Superseded by Article 25, U.C.M.J.

Appears as 2 provisos in AGN 36, - President may
"~ drop certain officers from rolls; not
eligible for reappointment.

Reenacted in Section 10 of bill. Proviso
against reappointment dropped in Section 10
because felt to be inconsistent with
provisions for reappointment in other
situations.

Appears in 34 USC 217a. - Officers authorized to
administer oaths to have general powers of
a notary public or of a comsul in perform-
ance of notarial acts overseas,

Superseded by Article 136, U,C.M.d.

Appears in 34 USC 853d. - Members of Fleet Reserve
and retired members of Naval Reserve subject
to AGN.
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Superseded by Article 2(5), (6), U.C.M.J.

Appears in 34 USC 855. - Members of Naval Reserve
subject to aGN,

Superseded by Article 2(1), (3), U.C.M.d.

Appears in 34 USC 1201, - Civilians serving with
Navy overseas subject to AGN,

Reenacted in substance in Article 2(11),
(12}s U.C.H.J,

Appears in 34 USC 217z-1, -~ Notarial powers of
officers during war or national emergency.

Superseded by Article 136, U.C.M,d.

Appears in 14 USC 142-147. - Provisions relating
to Coast Guard courts-martial, C.0, punish-
ment, etc,

Appears in 14 USC 141.




MEMORANDUM

OFFICE OF THE SECRETARY

2/25/49

Professor Morgan --

More cross-references.

Felix Larkin

48 6108




CROSS REFERENCES

Present AGN to Uniform Cods

AGN Articles Uniform Code. 6f Military Justice

1 Commanders' Duties of Example and Correction Sez. T(e)

Ty v 2 ’
2 Divine Service Sec. 7(d)

Irreverent Behavior Sec. 7(e)
Offenses Punisheble by Death
(First) Iutiny
. (Second) Disobedience of Orders
(Third) Striking Superior Officer
(Fourth) Intercourse With an Enemy
s TPifth) Messages from an Enemy
4 (8ixth) Desertion in Time of War
(Seventh) Deserting Trust
(Bighth) Sleeping on Viatch
(Ninth) Leaving Station 86, 113
4 (Tenth) Willful Stranding or Injury of Vessels 110(a)
(Eleventh) Unlewful Destruction of Public Property 109
4 (Twelfth) Striking Flag or Treachercusly Yielding
(Thirteenth) Cowardice in Battle
4 (Fourteenth) Deserting Duty in Battle
. (Fifteenth) Neglecting Orders to Prepare for Battle
(S8ixteenth) Neglecting to Clear for Action
(Seventeenth) Neglecting to Join Battle
(Bighteenth) Failing to Encourage Men to Fight
(Nineteenth) Failing to Seek Encounter

(Twentieth) TFailing to Afford Relief in Battle
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AGN Articles Uniform Code of Military Justicse

5 Spies 106

Murder 118
Imprisonment in Lieu of Death 58
Offenses Not Punishable by Death

(First) Scandalous Conduct

(Second) Cruelty

(Third) Quarreling

(Fourth) Fomenting Quarrels

(Fifth) Duels

(Sixth) Contempt of Superior Officer

(Seventh) Combinations Against Superior Officer

(Bighth) Mutinous Words

(Ninth) Neglect of Orders 92(2)

(Tenth) Preventing Destruction of Public Property 108(3)
(Eleventh) Negligent Stranding 110(b)
(Twelfth) Negligence in Convoy Service 92(3), 93, 127
(Thirteenth) Receiving Articles for Freight deleted”
(Fourteenth) False Muster 107
(Fifteeuth) Waste of Public Property 1608
(sixteenth)  Plundering on Shore 103(3)
(8eventoenth) Refusing to Apprechend Ofifenders filts
(Eighteenth) Refusing to Receive Prisoners 11, 98(2)
(Nineteenth) Absence Without Leave 86, 87
(Twenticth) Violating General Orders or Regulutions He
(Twenty-first)Desertion in Time of Peace 85

(Twenty-second) Harboring Deserters 78, 85




AGN Articles Uniform Code of Military Justice

g Officer Absent Without Leave Reduced

10 Desertion by Resignation

17 Dealing in Supplies
Importing Dutiable Goods in Public Vessels deleted
Distilled Spirits deleted
Freuds Against the Government 132
Prize Money
Removing Property from Prize
Maltreating Persons on Board Prize 93
Forfeiture of Citizenship for Desertion ot Repealed

Enlisting Deserters, Minors, etc. 84

Rules for Commanding Officers To be Covered by Reguw=

lations
Authority of Officers After Loss of Vessel Sec, 7(a)

Offenses Not Specified 134
Fraudulent Enlistment 83
Offenses Committed on Shore 5
Punishments by Commanders 15
Convening Authority of Summary C-M 23
Constitution of Summary C-M

Caths in Summary C-M

Testimony in Summary C-M

Punishments by Summary C-M

Remission of Summary C-M Sentence

Proceedinzs and Record of Summary C-M

General C-M Punishments

Dismissal of Officers pece 10
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AGN Articles

Uniform Code of Military Justice

Officer Dismissed by President--~Right to Trial
Convening Authority--General C-M

Constitution of General C-M

sth of fembers.-General C-M

Oath of Witness-~Gensral (-il

Contempts; Process for Witnesses

Charges and Specifications; Arrest of Accused
Officer Arrested to Surrender Sword
Suspension of Proceedings
Absence of Members
Witnesses Examined in Absence of Member
Suspension of Pay may be Adjudged
Prohibited Punishments

Sentences, Hew Determined
Adequate Punishment; Recommendation to Mercy
Authentication of Judgment

Confirmation of Sentence
Remission and Mitigation

Courts of Inguiry

Statutes of Limitation
President May Limit Punishment in Time of Peace
Officers Authorized to Order Deck Courts
Constitution and Powers of Deck Courts
Recorder of Deck Courts
Approval of Sentence of Deck Court

Rules Governing Deck Courts

4

22

16

42

42

46, 47, 48
L0, 0505 165
Deleted

40

29

Deleted
54

i

64,

135

43

56

24

10,
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AGN Articles Uniform Code of Military Justice

64(f) Records of Deck Courts; Filing and Review 54, 65
64(g) Objection to Trial by Deck Court

65 Competency of Officers of Other Organizations to
Sit en C-M

Courts and Punishment in Hospitals

Authority of Officers of Separate Organization of
Marines

68 Depogitions
69-70 Authority to Administer Oaths
Definition of Officers

Jurisdiction Over Marines and Medical Corps attached to
Army

Jurisdiction Over Pacific Islands




OFFICE OF THE SECRETARY OF DEFENSE
WASHINGTON

Februery 23, 1949

Dear Eddie:

I enclose the first rough drafts of proposed testimony
by the Secretary and ycurself before the House on Wednesdey,
March 2, I am not satisfied with either draft and believe that
both need considerable patching up, but I wanted to get you started
and to give you an idea of the way I think the initial and general
presentation should be made,

As I contemplate your role, I think it should be a com=
bination of explaining the broad outline of the bill and a bit of
salesmanship,

So far as Secretary Forrestal's proposed statement is
concerned, I regard the draft I enclose as covering the approach

he should take., I think it is too short and will need filling in,
eand I can't be sure what he will do to it when he sees it.

Please let me know what you think of both statements and,
of course, edit them with a free hand, We should have mimeographed
copies when we go to the Committee, so I would appreciate it if you
would send back your revisions as soon as possible.

In the meantime, I will continue patching up both state-
ments, and will attempt to straighten out the ground rules for all
who may testify,

Sincerely,

FELIX E. LARKIN
Assistant General Counsel

Professor Edmund M, Morgan, Jr,.
Ambassador Hotel
Cambridge, Massachusetts




Statement Of
THE HONORABLE JAMES FORRESTAL
The Secretary of Defense
Before The
Committee on Armed Services

House of Representatives
On

Hednesday, March 2., 1949

THE ORM COD I ARY

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE:

As you start your consideration of H.,R. 2498, which provides a

Uniform Code of Military Justice for the armed forces, I think some of the
background of this bill will be of interest to you. I am sure it will help
you in your considerations,

As you know, a special committee was set up in my Office early last
summer %o draft a Uniform Code of Military Justice, I have felt for some time
that military justice was a most logical field for unification., Since the
passage of the National Security Act, it has had a high priority in our thinking,

Of course, unifying the Army and Navy courts-martial procedures in
a short time was a most difficult job, The Articles of War and the Articles
for the Government of the Navy, both, stem from laws adopted early in
the history of this country, W¥hile I am far from being an expert in the

field, I must edmit that when the project started I wes sure that the
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comnittee would find a considerable number of areas which were not susceptible
to uniform treatment., It is extremely gratifying that the committee reduced
these areas to the vanishing point, and we now have a Code which is uniformly
applicable to all the armed forces in time of peace and war,

Another problem faced by the commitiee was to devise a Code which
would insure the maximum amount of justice within the framework of a military
organization, I am aware of the number of criticisms which have been levelled
against the courtsemartial systems over the years, I don't believe it is as
bad as it has been painted, nor as good as some of its defenders claim, Many
of the critieisms are frivolous and without foundation, and many of them are

Justified, The point of proper accommodation between the performance of

military operations = which invelve not only the fighting, but also the winning

of wars = and the meting out of justice is one which no one has discovered,
I don't know of any expert on the subject = military or civilian = who can be
said to have the perfect solution, Suffice it to say, we are striving for
maximum military performsnce and maximum justice, I believe the proposed
Code is the nearest approach to those ideals,

Great credit is, therefore, due to the Army, the Navy and the Air
Force and the members of the committee who represented them - Assistant
Secretary Gordon Gray of the Army, Under Secretary John Kenney of the Navy,
and Assistant Secretary Eugene Zuckert of the Air Force, Professor Edmund i,
Morgan of the Harvard University Law School acted as chairmen, and under his




leadership a remarkable degree .of unanimity was achieved within the committee,
I say "remarkable" because, in view of the kind and number of problems before
them, they were divided on only three issues, These issues were submitied

to me and they are incorporated in the proposed Code in accordance with my
decisions, Two other provisions were incorporated at the request of the
Bureau of the Budget,

A project of this kind, of necessity, represenis the combined views
of & number of people, and each and every participant partially compromised
his views on a number of points, Therefore, the proposed Code is not the
product of one person, nor would it have all its present provisions if written
by one person or by one Department, The Army, the Navy, the Air Force, the
Coast Guard, Professor Morgan and I, each, support the many individual pro=-
visions with varying shades of enthusiasm, but the committee agreed on all
points, except to the extent I mentioned,

For this reason, I think the proposed Code should be analyszed as

an integrated whole, On that basis, it is my opinion that the Code is well=-

designed to protect the rights of those subjeet to it and %o afford more
equal and the same justice to the members of all the armed forces, I believe
it does not interfere with appropriate military functions, Having these
characteristics, I strongly urge your favorable consideration,

As you know, I am not a lawyer and, so, will not attempt to oxplafn
to you the details of the Articles of the proposed Code., Professor Morgan




has agreed %o take up that burden on my behalf, and iir, Felix Larkin of my
staff can supply you with the technical information you may need, If you

desire testimony from the members of the committee, the Judge Advocates

General, or anyone in the Natiomal Military Establishment, they are available

at your ecall,

THANK YOU.
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Statement Of
FROFESSOR EDMUND M. MORGAN, JR.
Before The
Committee on Armed Services
House of Representatives

on ~
Rednesday, March 2, 1949

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE:

I deem it a privilege to appear before you in support of H.R. 2498,
As Secretary Forrestal has said, I will attempt, on his behalf, to explain
the major provisions in the proposed Uniform Code of Military Justice and
to answer your questions. I have prepared a statement which, I regret, is
quite long.jﬁﬁowaver, the subject mattér is not only complex, but important,
and does not lend itself to brief trestment. I might suggest in the interest
of the cfficient use of your time that you hold your questions until I have

concluded, With your permission, then, Mr. Chairman, I will read the state~
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HeRe 2498 provides a Uniform Code of Military Justice for all the

armed forces in time of peace and war.§ To my knowledge, this is the first

time in the history of military justice that such a Code has been draf\og;]. ‘

The proposed Code will supersede the Articles of War, including the recent

amendments contained in Title II of the Selective Service Act of 1948, It




will supersede the Articles for the Government of the Navy and the Disciplinary
laws of the Coast Guard, It will become the sole statutory authority, pro-
viding the substantive and the procedural iaw, governing military justice and
its administration,

I believe it is obvious that such unification has many advantages,

In the same way that a2ll persons in this country are subject to the same
Federal laws and are tried under the same procedures regardless of the Federal
court in which the trial is held, so, under the proposed Code, all personnel
in the military service, whether in the Army, the Navy, the Air Force, or the
Coast Guard, would be tried under the same laws in accordance with the same
procedures, Because & men happens to serve in the Navy rather thsen in the Army
is no reason why he should be tried under different laws and in a different
way, Under the proposed Code, he would be tried by the courtemartial of his
own Service, except under circumstances I will relate, and the case would be
reviewed by the tribunal set up within his own Service, The law under which
he is tried, however, would be the same as if he were in any of the other
Services and the proceedings under and the administration of that law would
be under the same rules and regulations, In devising this godo, we tried not
only %o insure more justice, but we tried to attain !m_mm.

In drafting the Uniform Code, we have adopted modern legislative
language and have outlined the subject matter in a more logical fashion than
it has heretofore been found in either the Articles of War or the Articles




for the Government of the Navy, It i1s our belief that the new Code is more
understandable to the laymsn and more understandable to a lawyer, At the
present time, very few lawyers are sufficiently familisr with the complexities
of the-Army and Navy systems to be qualified to try both an Army end 2 Kavy
case,

The first step taken by the commitiee in underteking its study was
to isolate the differences which existed between the Articles of War and the
Articles for the Govermment of the Navy and to understand the purpose of these
differences. The comnitted staff made sn extensive study = thp first of its
kind = which indicated not only the present Army snd Navy practices and the
differences between them, but also the recmondati.ﬁna and suggestions which

had been made concerning them by studies undertaken in the past. Copies of

this study have been supplied the Committee for your uso.’}: simple illustrae

tion will, I think, point up the value of this kind of study and show how some
of the differences between the Articles of War and the Articles for the Governe
ment of the Navy have been resolveds

Article 16 of the proposed Code provides that there will be three
kimds of courtsemartial in each of the armed forces, names them, and states
the minimum number of members that shall sit on each court, Under the Articles
of War, Article 3 provided for three kinds of courts, Article 5 provided that
general courtsemartial may consist of any number of members not less than
five, Article 6 provided that special courts-martial may consist of any number
of members not less than three, and Article 7 provided that a summary court
shall consist of cne officer, The same subject was treated in the Articles




for the Government of the Navy under Article AGH 27 \yhich provided that a
summary courtemartiel shall consist of three officers, Article AGN 39 which
provided that a general courtemartial shall consist of not more than thirteen
nor less than five commissioned officers, and Article AGN 64(b) which proe
vided that .dock courts shall consist of one commissioned officer, Thus, under
the new Code, the provisions which were found in seven scattered Articles of
the Articles of War end the Articles for the Government of the Navy ere now
simply consolidated together in one Article, (
The differences encountered covor;d not only differences in nomen=
clature, but also differences in organization, procedures and functions,
Having isolated these differences, the committee undertoock to provide, by
common name and in the same way, uniform provisions which retained the pur=
poses sought to be accomplished, In addition, the committee considered the
suggestions and recommendations heretofore made by various groups which had
studied military justice in both the Army snd Navy, ané also the amendments
added to the Articles of War by Congress in Public Law 759 of the 80th Congress.
It was by this method of work, with the wholehearted cooperation

of the Army, the Navy, the Air Force and the Coest Guard, that the Uniform

Code was drawn,
\___.
consider each of the 140 Articles, cone
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tained in the Code énd compere thn, by crossereference, w:lth tho Articled /é’é\

f War and the Articles for the Govermment of the Navy which ths: supplant§ .
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Inasmuch as a large portion of the Code has its foundation in these two
statutes, in many ;n; Qho;eg«i; very little that is new in the Uniform Code
except the language, There are & number of @@ provisions, however, which
were not heretofore contained in either the Articles of War or the Articles

for the Government of the Navy and to which you will probably wish to give

special consideration, @@oat ctical and useful way to bring

# % Wwﬁlﬁ
some of thtae—iesm to_your-at brhf. m‘r‘h}-‘ the ents
of each Part of the Uniform Code, starting ut the hoginning_, Ta-thio-way, 1
can indicate to you those Articles which are reincorporations of present proe
visions, those which are reincorporations of the amendments of last year to
the Articles of War, and those Articlos which are new,
B The-first Par{[of the Codo coﬁcem itself with general provisions
which are usually found in modern pemal laws, This Part contains, in additien
%o definitions, the general jurisdictional provisions of military law, Except
for Arti‘clos 4 and 6, there is little in this Part which is new, In Article
by thvt is provided that, in cases where an officer is dismissed by the
President without trial end in the event he is later exonerated, he msy be
restored to active duty,. In Articlo 6 we have reta:l.nod the provisims
by the Congresy sé-vhe fa5% sessrom requialng NIWation by ccafening
authorities with staff judge advocates or lcgqi ficers in matters relating
to the administretion of military justice, /

Part II, which consists of Articﬁ.o
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conflicting definitions of the terms used and the different processes have

“oefy

been simplified and mede more orderly. Attention is drawn, specifiecally, te
Article 12, which continues the provision enacted by the 80th Congress in
connection with confinement of members of the armed forces with enemy prise

@ —

, OnNers, e

- Part III consists of one Article only = that is, Article 15, which

f/
/

/ has to do with commanding officers' non=judicial ptmishmon% As you will
notice, the Article drafted by the committee now provides combination of

AL
the punishments which were heroto!'oro,\ﬁrovidod or the

the-soeusedthe FIght thwm m.&,‘,
martial could be Mumwmmm“mrwpﬁfm ons at

_sea make such. xg,ﬁ;gglw In the committee's judgment, this was
one phase of Army and Navy opor,a"tions which justified & difference in treat~-
ment, As & result, the Arti‘.,ci}e was drafted so that, subject to the regulations
of the President, a certain smount of latitude hx was provided for the
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\jgi\ individuel Departments., Inasmuch as the Army did not feel it needed as severe
N \

bnnishments as the Navy, it was provided that the Secretary of the Army can,
by regulation, limit the punishments which commending officers in the Army may
‘inpose without courtemartiel, although, by virtue of the necessities of the

| ﬁavy, those heavier punishments are provided. In addition, it was provided

| that the Secretary of the Army could, at his discretion and again under such
rulos as the President mey prescribe, permit an sccused to refuse Compeany
punishment, thsreaa the Secretary of the Navy would not be regquired to grant

\{hil privile One further provision of interest in this Article is sube

division (d) which strengthens the present system of appeals from non-judicinl.ﬂlﬁf&

LSS

po ta' R lf
——> |portion of punishment, but to restore rights adversely effected, Mo
:c‘r—",—_\ v,
Part IV, which has to do with the jurisdiction and venue of the dif=

B ) , Mz {
/@Jj punishmnnt and permits reviewing authorities(tp/not cnleronit the unexecuted gf
2 2

ferent types of courtsemartial and which includes Articloa 16 through 21, is
& revision and rewording of present provisions found both in the Articles of
War and ‘the Articles for the Government of the lavy’J)Article 17, however, is
new in that it provides reciprocal jurisdiction of courtsemartisl, By its
terms, each armed force shall have courtemartial jurisdiction over all persons
subject to the Uniform Code, There is thus provided authority for an Army
courtemartial to try either its own personnel or the personnel of the Navy,
the Lir Force or the Coast Guard, It is felt that this provision is necessary

in the light of unification and by virtue of the tendency of military operations




" %o take —t.ho form of joint forces., Inasmuch as it is not possible at this time
%o forecast the different forms of joint operation which will take place in
the future, the exercise of the reciprocal jurisdiction of one armed force
over the porsfmnel of other Services has been left to the regulations of the
President, W&n this way a desirable flexibility is attained
which will enable the President to prescribe the types of operations in which

reciprocal jurisdiction will be exercised,

e ” Ve g
Pert v,&wi‘.jés to do with the eppointment and come

T Hla R
position of courts-uartial +a% includes A;-_ticlos 22 thrcugh 29, In—this<grouvp

(,k/ Mép/lft selceo= &
m,.ﬁhé; thé‘ persons who may“convene general, special

and summary courts and the peraom who may serve on courtsq}n?rt 1le Article

&

\_ 25 provides for the service of enlisted men on courts /( enlisted ‘men who-ere

brought—bo~trdel and follows the provision of Public lLaw 759 of the 80th

b

» Article 26

:
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and Article 27,\ The former, which providu for a law officer on general
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- courts-martial, changes the practice of the Nayy which has heretofore had no

S s

Judge on its courts, In.m:lt changes Atho practice of the Army, which
has had a law menber, 1n that this official will now act solely as a udg- ~/
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G : Article 27, vhich provides for the appointment of trial counsel and

] defemmnl, changes present Army and Navy law in that 1t mekes it manda=
=

fory !'or ccmnaol to be either judge advocateq org(iaw ycialiati or, peraont’ /4 ,Q

ol m p st Qoru /] o a 2lal, (FE
aduttz 0, the Federal & 5 certie
8 by the Judge Advocete eralk retof e, 'le ora

(”45
acted as counsel in general courtemartial casea hey wére available,\ }l”
rt‘ )
e committee %hat the provisions of theae two Articles will tend %
to meke the general court-martial & more independent tribunsl staffed by come= (;2 '

petent and efficient lawyers, s

¥ Part VI covers the provisions gover, ing re-trial proc ure ?}R}/ %g

s prGtenl 2 Cormepdbmac
the main, the Articles in this Part follow presont Army prectice ha Navy

practice of pre~trial investigation is less formel than that of the Army, By
the new provision, bot 4 them will 1_)3 the same,

Part VII%&;; t . trisl procedure and follows
closely the present Army end Navy practices. 4 good many of the provisioms,
however, now make uniform &ij nunber of minor differences which have hereto=
fore existed, - Article 37,#88%% continues
the provision passed by the Congress last year Mproﬁhitmvm influ=-
ence on the actions of courtsemartial, The committee

nd believed it most desirable to cone

tinue this Aprohibit on, thet=thie-prevision—weuld do much to

eliminate so-called commsnd control sendy=—bherefrre;—should-be-retwined, &
# Article 41, which provides one peremptory challenge
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of members of general and special courtsj SilS follows present Army practice,
but changes Navy practico.,)which heretcfore had no provision for peremptory
challenges., Another example of unifermity is found in Article 51, which covers

| the question of voting and rulings. Ais set out by the provisions of the

; Article, the law officer now becomes more neerly an impartial judge in the
menner of civilisn courts, In addition to ruling on interlocutory questions
of law during the course of the trial, the law officer is ncw required to
instruct the court on the record before it retires as to the elements of the
offense and to charge the court on thespuingipims=—nf presumption of innocence,
reasonable doubt and burden of proof. In Article 52, you will notice that
the number of votes required for both conviection and sentence have been made
ﬁ’if% all the Services, |

Pa;rt VIII of the Code contains the Articles which govern sentences
and are a reincorporation of present principles,
© Part IX covers=ii Arﬁcleg;;h provide for the appellate review
of courtemartial cases, >

U mntfsa -
provides—Lor & number of innovations in which I am sure you will be interested,

When the committee considered the whole subject of appellate review, it found
that the present procedures of the Army and Navy differed widely, It—wes

fMZhe Army system wes exceedingly conplex,M the

review by the convening suthority and the Board of Review, anMr L{»wz/]u’ 28

o 7 P
review was added last year by Congress M Judicial Council com=

posed of three general officers, The w of review ﬂ:uh typelof case
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X the Navy felt that it was wholly impracticable for its operations, The Navy

system of review, on the other hand, is far more informel and, in the main,
w%mt e

rests ultimately with the Secretary of the llavy. & review by |

the convening asuthority, a review 1W in the office of the Judge Advo-r

cate General )and an additional review on sentence—ito-presiied he Bureau

of Personnel and

however, is advisSry . .
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outlined in the Uniform odo;\ This is one of the A,which wes—gEgided
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by Secretary ron-aul%mnn%‘MW’

In essence, the sppellate review proposed in the Uniform Code is as
followss There is pecSE@Sd sn initiel review by the convening authority
covering law, facts, orodibility of witnesses a:ﬂ a review of the sentence,

o eff e sdevHenla -
In this respect, it is $he same as the first rovin provided at the

Lo %4.1/
present time by both the Army end the Ravy. ,the convene

Q/ & Han L% v 4\,(4%@_,9;,;(1;‘}! /f(Jf‘ //rcf LRy &
ing author /\ & rovin s provid by a Board ’t Roﬂu Office of the/

wprinr sy oo pprlp
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,{JJ &_vy LL»'M,AL(/
Judge Advocate General of eaeh Departm tA 'rhia Board o.t‘ Rovica is a counter=

Wi Crmemdmiln //7 "/“‘M/%
part of the present Board of review of the Army, aﬁ;\it reviews the record of /
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the trial for law, fects and sentence. To this extent, the Navy system & y,
(2 Nearibersfor. NV e o] Lnte e
changed, Following this review, there 14%&}\’3 single Judieial - / J

Council composed of three civilians

i A Hhe. J] pery and oy ortee agiead wefR G /
nne such { tribunsl mee necessary to insure 4?
AN d—

uniformity of interpretation snd edministration throughout t{he arped services
Con2eRed 7 d‘::;c_gwww,
3 .

. b‘.ﬁ
among the members was submitted to Secretary Forrestal, he decided that the 6
appellate n?top should be as I have outlined and as provided in this Part of \ é
V Ve . e R e \"~ —
the Code, /\I will nét stop to spell out further the many details

(4

Wmﬁb‘l v Ao -~
take it up)\ A%t that time, we can show you some charts of Meﬂ and its

4y P4 E
, P >
of this system, m_.uﬁ t;&uggo::@ support of it until you fermelly

comparison %o the present Army and Navy systems, whick y think) wddl help you t;
= Urte : ,

\.\ the whole lemq ~<Lap—
- ——TPart X covers punitive Articles, In the main, the present punitive

Articles of the Articles of War and the Articles for the Govermment of the
Navy are retained, There are, however, several interesting features of the
present punitive Articles, In the first place, we have set forth some general

provisions normally found in modern penal laws and not heretofore contained

in the Articles of Wer or the Articles for the Government of the Navy., These
cover the definitions of a "principé" "an accessory after the fact," "attempts

to commit crimeés," "comspiracies" and "solicitations." You will notice as
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you study the punitive Articles that we have consoligated & number of them

[#]

P Mher ik
in the seme fashion as we Aconsolidated & mumber of Aproviaiona throughout the

rest of the Code, An example of this is the crime of desertion, which is nouk \&v

contained in Article 85. The same material was heretofore found in Articles / ’J

of War 28 and 58 and in Article for the Government of the Navy 10, AW L Y

(paragrsph 6), and <P 8 (paragraph 21). : : 2%) ,
In addition, we have B vsral Y offemoa&/g of then .

4s=en—offerse we designate as "missing movement," whieh is contained in

ad_~
Article 87, n-puummm-ﬁ(nm an aggravated type
of absence without leave and is designed %o meet conditions, encountered in
World War II, The experience of World ﬁ‘ar I1I indicates that a large number

of military personnel who were either legitimately on leave or who left without

ssion returnod after $heir unit or ship had novod or sailed, This % //,/,% /(
— =T 4/0'7»:»&—0/&__ ZZgﬂf
' that it was felt necessa

é
subject of a specific Article,: _ : €

Article 105, entitled "Misconduct as Prisomer," is also new and wouldemsie P~
/)/"-r“l/ A A AT\ ?’

by aryone subject to the Code, “who while in the hands of the enemy
in time of war, either for the purpese of securing favorable treatment for
himself or while in a position of authority, mistreats others who are confined
with him., You will rocall that a nunb

light after the war, and &
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The last Part, nemely Part XI, conteins a number of misccllaneoul
ﬁ/\j (ﬂ/é" /Z%é'gé L

provieiens such as those /{v the procedures before courts of inguiry, / //,;

provi for{ suthority to administer ocaths, and D for coaplain \%b& \
- 5 Aedr ALY
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e throughout its deliberations ‘f@i
was the position of military command in the courtemartial system, Soecretery
Forr01§a1, in his precept to the committee, instructed us to draft a Uniform

AL e
Code, Jmiform in substance and uniform in interpretation and construction
/A
which would protect the rights of persons subject to the Code withautAinter-
fering with appropriste military functions. It was recognigzed from the begine
nig ning by the committee that a system of military Jjustice which was only
w31bc¢océbZ§;;f

an instrumentality of the commender was as qbhorent as a system

4-6L44/pékzv44_ G/Lc4vcx,714c—f§’;

was impractical, We had before us, as I have told you, studies
made by various committees in the past and also the testimony presented to
this Committee in the last Congress, We were awere of the criticisms which
had been made asgainst the court-martial system and fhe defenses that have been

Corrtrtc Cvr

puﬁyforword in 1ts behalf, We comedmded that a Code of Military Justice mued

w{ the military circumstances under which it must o

A "{’C 0 'i' : ’ ' opéei:‘?' dures fo; :

the administration of justice. ¥e have st Llendsent, balance -o—euu!d'a

) 0 1qs > ,:ZZ‘LMI‘,&‘ Pl Al
believe that beth-fastors ’ﬂ-,;f,ml' 41615 pée :u*gznggnttanz?L fgky

the military nature of courts-martial, we have left the convcning of tha courts,




the reference of the ol;arges, and the appointment of members to the commander,
For the same reason, we have preserved the initisl review of the findings and
the sentence by the commander., Having done this, we examined ways and means
of restricting the commander to his legitinatetgunotiona. We have % ﬂ to

Toe M
prevent courtsemartial from being an 1nstrmenta%ity and agency Aeﬁ the ecn-

saery bo nake ths joourte-nirtial gnd the /ﬁ-r
ke commander: wmjw‘mdm

an impartiasl judge for the courtenartial, by-smisdng it mandatory that lawyers
2¢( - L A
the general courtemartisl cases, br/-\mg. the commander to consult
before and after r:lal ith )2: staff judga advocate or law specialist, and

M 2* 2Tt L‘b"

We have set up a system, in-—othér—wowrde,, which resembles the independent civil/«,\
gou . t me have placed it within the framuork of g,

Y foid - 4 ﬁuvz:o R A i A

er from either censoring or reprimending the court,

A4

At adie =
B o7

V uéﬂdfﬁa supreme civilian tribuml on questions of law, g}r

I anm aware that there sre many schools of thought on milﬂ??y
Justice, ranging all the way from those who sponsor complete nil}tary eontroly v
to those who support a conplete absence of military participation.
believe either of these extremes represents the proper solut‘atun.

In closing my formal remarks, I would like %o state agsin that I
strongly support the Uniform Code and urge its approvarl' by the Congress,
Secretary Forrestal told you, there was a remarkable unanimity among the
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all—ihmmbars. I support all these unanimous decmlonsx) and I also support

the decisions wade by Seecretary Forrestal,

bl £

If you have any questions on any of the Articles, I wi¥l be glad

ey &5
to /\aster them,

THARK Y0U,




I. Convening Authority
(1) Affirm or set aside the findings in whole or in part.
In doing so, he shall have authority to determine whether any error
has been committed which has injuriously affected .t,he substantial
rights of the sccused and shall have the authority to weigh evidence,
judge the credibility of witnesses, anl determine controverted questions
of fact, recognizing that the trisl court saw and heard the witnesses,
&k
(2) Affirm or set aside the sentence in whole or in part.
His power to set aside the sentence shall include the power to reduce.
It may be exercised where:
(&) the findings have been set salde, or
(B) the sentence exceeds legal linmits, or
(C) the circumstances of the offense do nob
warrant the imposed punishment, or
(D) there are matters warranting clemency, or
(B) the sccused has potential value to the
service.
11, Board of Review
(1) Same
(2) Omit (D) and (B)
III. Judicial Council
(1) Substitute legal sufficiency for the redetermination

of questions of fact.
(2) omit (C), (D), and (2).




IV. Confirmation by President or Secretary
(1) Omit
(2) Omit (A) and (B)

Ve "Clemency" Powers of the Secretary

(1) oOmit
(2) omit (&), (B), and (C).
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Abbreviations

The following abbreviatlons are used in the references and
commentaries to this Code:

"AW" refers to_the Articles of War, 41 Stat. 787 to 811 as
amended, 10 U.S.C. S8 1471-1593 (1946) as amended by Pub. L. 759,
80th Cong., 2nd Sess, (1948).

"AGN" prefers to the Articles for the Government of the Navy,
Rev. Stat. 8 1624 as amended, 3% U.S.C. § 1200 (1946).

"Proposed AGN" refers to S.1338, 80th Cong., 1lst Sess. (1947).

"MCM" refers to The Manual for Courts-Martial, U.S. Army (1949).

y . "NC&B" refers to Naval Courts and Boards, U.S. Navy (1937).

"Naval Justice" refers to Naval Justice, U.S. Navy (1945).

"Keeffe Report" refers to the Report of the General Court-
Martial Sentence Review Board to the Secretary of the Navy, U.S.
Navy (1945).
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UNTFORM CODE OF MILITARY JUSTICE

Part. I. General Provisions

"ART. 1. Definitions.

The following terms when used in this Code shall
be construed in the sense indicated in this Article, unless
the context shows that a different sense is intended, namely:

(1) "Department" shall be construed to refer,
Severally, to the Department of the Army, the
Department of the Navy, and the Department of the
Air Force, and, except when the Coast Guard is
operating as a part of the Navy, the Treasury
Department;

(2) "Armed force" shall be construed to refer,
severally, to the Army, the Navy, the Air Force, and
except when operating as a part of the Navy, the
Coast Guard;

(3) "Navy" shall be construed to include the
Marine Corps and, when operating as a part of the
Navy, the Coast Guard;

(4) "The Judge Advocate General" shall be
construed to refer, severally, to The Judge Advocates
General of the Army, Navy, and Air Force, and, except
when the Coast Guard 1is operating as a part of the
Navy, the General Counsel of the Treasury Department;

(5) "officer" shall be construed to refer to a

commissioned officer including a commissioned warrant

officer;.




(6) "Superior officer" shall be construed
to refer to an officer superior in rank or command;

(7) "Cadet" shall be construed to refer to a
cadet of the United States Military Academy or of
the United States Coast Guard Academy;

(8) "Midshipman" shall be construed to refer
to a midshipman at the United States Naval Academy
and any other midshipman on active duty in the
naval service;

(9) "Enlisted person" shall be construed to
refer to any person who 1s serving in an enlistec
grade in any armed force;

(10) "Military" shall be construed to refer to
any or all of the armed forces;

(11) "Accuser" shall be construed to refer to
a person who signs and swears to the charges and to
any other person who has an lnterest other than an
official interest in the prosecution of the accused;

(12) "Law officer" shall be construed to refer
to an official of a general court-martial detalled
in accordance with Article 26;

(13) "Law specialist" shall be construed to
refer to an officer of the Navy or Coast Guard

designated for special duty (law);

(14) "Legal officer" shall be construed to

refer to any officer in the Navy or Coast Guard

designated to perform legal dutles for a command."




References:

AW 1

Title 1 U.S.C. 8 1 (1946), (words imparting singular
number, masculine gender).

NC&B, App. B-73

Commentary:

The definitions in this Article pertain only to this
Code. In the interest of economy of draftsmanship certain
words, such as "The Judge Advocate General," have been glven
special meanings.

For the purpose of this Code the Marine Corps and,
when operating as part of the Navy, the Coast Guard, are
considered part of the naval armed force. The term armed
force includes all components.

A provision as to masculine and feminine gender
unnecessary in light of 1 U.S.C. 8 1.

Persons Subject to the Code.

The following persons are subjJect to this Code:

(1) All persons belonging to a regular

component of the armed forces, including those
awaiting discharge after expiration of their terms
of enlistment; all volunteers and inductees, from
the dates of their muster or acceptance into the
armed forces of the United States; and all other
persons lawfully called, drafted, or ordered into,
or to duty in or for training in, the armed forces,
from the dates they are required by the terms of the

call, draft, or order to obey the same;




(2) Cadets, aviation cadets, and midshipmen;

(3) Reserve personnel who are voluntarily on
inactive duty training authorized by written orders;

(4) Retired personnel of a regular component
of the armed forces who are entitled to receive pay;

(5) Retired personnel of a reserve component
who are recelving hospital benefits from an armed
force;

(6) Members of the Fleet Reserve and Fleet
Marine Corps Reserve;

(7) All persons in custody of the armed forces
serving a sentence imposed by a court-martial;

(8) Personnel of the Coast and Geodetic Survey,
Public Health Service, and other organizations, when
serving with the armed forces of the United States;

(9) Prisoners of war in custody of the armed
forces;

(10) In time of war, all persons serving with or
accompanying an armed force in the field;

(11) All persons serving with, employed by, ac-

companying,(or under the supervision oé>the armed

forces without the continental limits of the United
States and the following territories: that part of
Alaska east of longitude one hundred and seventy-two
degrees west, the Canal Zone, the main group of the

Hawaiian Islands, Puerto Rico, and the Virgin Islands;




(12) All persons within an area leased by the
United States which is under the control of the
Secretary of a Department and which is without the
continental limits of the United States and the
following territories: that part of Alaska east of
longitude one hundred and seventy-two degrees west,
the Canal Zone, the main group of the Hawaiilan

Islands, Puerto Rico, and the Virgin Islands."

References:

AW 2
Propoged AGN, Art. 5(a)
R.S. 8 1256 (1875), 10 U.S.C. § 1023 (1946),

(retired army officers)

%0 Stat. 87 (1917), 33 U.S.c. § 855 (1946),
(Coast and Geodetic Survey)

R.S. 8 1457 (1875), 3% U.S.c. § 389 (1946),
(retired naval officers)

52 Stat. 1180 (1938), 34 U.S.C. § 855 (1946),
(naval reserves) _

52 Stat. 1176 (1938), 34 v.s.c. § 8534 (1946),
(Fleet Reserve and retired reserves)

57 Stat. 41 (1943), 34 U.S.c. § 1201 (1946),
(non-military persons outside of the U.S.g

58 Stat. 690 (1944), 42 U.S.C. § 217 (1946),
(Public Health Service)

Commentarz:

Paragraph (1) i1s an adaptation of AW 2(a). The
term "inductees" has been added to make the paragraph consis-
tent with Sec. 12 of P.L. 759, "Selective Service Act of 1948",
80th Cong., 2d Sess. (June 2k, 1948), which provides: "No
person shall be tried by court-martial in any case arising
under thistitle unless such person has been actually inducted
for training and service prescribed under this Eitlke sk "




Paragraph (2) 1s an adaptation of AW 2(b). See
Article 1 for definitions of "cadet" and "midshipman."

Paragraph (3) is adapted from 34 U.S.C. 8 855.
The requirement that there be written orders is added for
two reasons. First, the applicability of this Code to per-
sonnel on inactive duty training is desirable only with
respect to certain types of training, such as weekend flight
training, and the written orders will be used to distinguish
the types. Secondly, the orders will be notice to the per-
sonnel concerned.

Paragraphs (4) and (5) have thelr sources in 10
U.S.C. § 1023 and 34 U.S.C. 8 389, 853d. The power of
the Navy over retired reserves has been reduced.

Paragraph (6) 1s the present law. See 3% U.S.C.
§ 8534d.

Paragraph (7) is a slight modification of AW 2(e).
It follows Art. 5(a) of the Proposed AGN by limiting appli-
cability to those persons who are in custody of the armed
forces.

Paragraph (8) is drawn from 33 U.S.C. § 855 and 42
.88 22~

Paragraph (9) is consistent with Articles 45 and
64 of the Geneva Convention on Prisoners of War, 47 Stat.
o046, 2052 (July 27, 1929), in that the prilsoners of war are
subject to this Code and thereby have the same right of appeal
as members of the armed forces.

Paragraph (10) is taken from AW 2(d). The phrase
"in the field" has been construed to refer to any place,
whether on land or water, apart from permanent ¢ ntonments or
fortificatlons, where military operations are being conducted.
See In re Berue, 54 F. Supp. 252, 255 (S.D. Ohio 194%).

Paragraphs (11) and (12) are adapted from 3% U.S.C.
1201, but are applicable in time of peace as well a8 war.
ragraph (11)1s somewhat broader in scope than AW 2(d) in that
e Code 1s made applicable to persons employed by or under
the supervision of the armed forces as well as those serving
with or accompanying the same and the territorial limitations
during peace time have been reduced to include territoriles
where a civil court system 1s not readily avallable.

8
Pa
th

Personnel of the Coast Guard are subject to this Code
at all times as members of an armed force.

* ¥ Kk X ¥




"ART. 3. Jurisdiction to Try Certain Personnel.

(a) Reserve personnel of the armed forces who
are charged with having committed, while 1n a status in which
they are subject to this Code, any offense against this Code
may be retained in such status or, whether or not such status
has terminated, placed 1n an active duty status for disci-
plinary action, without their consent, but not for a longer
period of time than may be required for such action.

(b) All persons discharged from the armed forces
subsequently charged with having fraudulently obtained said
discharge shall be subJect to trial by court-martial on said
charge and shall be subject to this Code while in the custody
of the armed forces for such trial. Upon conviction of sald
charge they shall be subject to trial by court-martial for
all offenses under this Code committed prior to the fraudulent
discharge.

(¢) Any person who has deserted from the armed forces
shall not be relieved from amenability to the Jjurisdiction
of this Code by virtue of a separation from any subsequent

period of service."

- References:

Proposed AGN, Art. 5(a)

52 Stat. 1180 (1938), 34 U.S.C. 8 855 (1946)
MCM, par. 10

NC&B, sec. 334




Commentary:

Subdivision (a) is substantially a reenactment of
the present Navy law as set forth in 34 U.S.C. § 855. A
similar provision is found in Art. 5(a) of the Proposed AGN.

Subdivision (b) is the statutory expression of the
law as set out in MCM, par. 10 and NC&B, sec. 334. It differs
from a similar provision in Art. 5(a) of the Proposed AGN in
that it provides that a person who obtains a fraudulent dis-
charge 1s not subject to thls Code during the period between
the discharge and later apprehension for trial of the issue.

Subdivision (c) 1s prompted by Ex parte Drailner,
65 F. Supp. 410 (N. D. Cal. 1946), which held that a dis-
charge from the naval service barred prosecution of a person
for desertion from the Marine Corps at a period prior to his
enlistment in the Navy. See Art. 5(a) of the Proposed AGN.

"ART. 4. Dismissed Officer's Right to Trial by Court-Martial.

(a) When any officer, dismissed by order of the
President, makes a written application for trial by court-
martial, setting forth, under oath, that he has been wrong-
fully dismissed, the President, as soon as practicable, shall
convene a general court-martial to try such officer on the
charges on which he was dismissed. A court-martial so con-
vened shall have Jurisdiction to try the dismissed officer on
such charges, and he shall be held to have walved the right
to plead any statute of limitations appiicable to any offense
with which he is charged. The court-martial may, as part of
its sentence, adjudge the affirmance of the dismissal, but if
the court-martial acquits the accused or if the sentence

adjudged, as finally approved or affirmed, does not include




Supplementary Comments on Art. 4, U.C.M.J.

Present law (see AGN 37; 10 USC 573) says if President
fails to convene C.M. within 6 months, or if C.M, convened
does not adjudge dismissal (or death) President's order of
dismissal shall be void. :

\.T__."‘:-—._-»

Winthrop and Army JAG (Op. 1918) doubt comstitutiomality
of provision, Grounds: 1) Operates as a limitation on -
President's power to remove an officer from office. 2) More |
important reason: Order of dismissal itself is wvalid, whether
dismissal is unjust or not. Thus officer is wholly separated
from office -- camnnot be restored to duty by device of declaring
order of dismissal void. There must be a reappointment by
constitutional methed. AR

Article 4 written to meet above objections -~ goes on
theory that President's order of dismissal, in its aspect of
being an order removing an officer from office, cannot be
nullified by anyone's action; but insofar as the order has
an aspect of dishonorable removal, perhaps involving the loss
of rights or benefits, it can be modified to a form of
administrative discharge by the Secretary of the Department.
(See note following on administrative discharges which indicates
lqgg;;z;@iyp&gsal by President is equivalent to dishonorable
discharge). Precedent for having type and nature of discharge
or dismissal changed found in Servicemen's Readjustment Act of
1944 establishing Boards of Review, Discharges and Dismissals.

Provision for reappointment by President alome is 0/
constitutional. Under Art. II, Sec. 2 Conmgress can vest power
to appoint in President alone. '

Clause giving C.M, jurisdiction to try officer added in
Art. 4 so as to leavs no doubt re jurisdiction. Dismissed
officer is a civilian -- not ordimarily subject to trial by
c.n.




Noteq on Administrative Discharges

Uniform discharge procedures for the armed forces were
established, effective February 1, 1948. Three categories
of discharges were established -- honorable, general (under
honorable conditions), and discharge under conditions other
than honorable., Discharge certificates are issued by the
respective Departments -= character of discharge is determined
by Department. (BuPers Circular Ltr. No. 171-48 lists the ,/
atanda;da for determining which type of discharge shall be f“"“
issued).

A discharge certificate must be issued in every case of
a total separation from the service except the following:

1) Dismissal by sentence of GCM.

2) Officer dropped from rolls by President
(per Section 10 of This Act).

3) Separation through dismissal, removal
from office, or other separation procedure required
by statutes (Examples: 34 USC 386: Navy officer
found unfit for duty by reason of drunkenness etc.,
to be discharged; 34 USC 310: Navy officer who
solicits funds for political purposes from Navy yard
workmen to be dismissed).

4) Separation through implied resignation by
acceptance appointment in diplomatic service.

The case of the officer summarily dismissed by order of
the President is not covered directly by any of the above 4
exceptions but is similar to separations under 3. A discharge
certificate would not be issued unless the Secretary of the
Department acted to change the dismissal to an administrative
discharge under one of the three categories established.




dismissal or death, the Secretary of the Department shall
substitute for the dismissal ordered by the President a form
of discharge authorized for administrative 1issuance.

(b) If the President fails to convene a general
court-martial within six months from the presentation of an
application for trial under this Article, the Secretary of the
Department shall substitute for the dismissal ordered by the
President a form of discharge authorized for administrative

issuance.

(¢) Where a discharge 1s substituted for a dis-

missal under the authority of this Article, the President
alone may reappoint the officer to such commissioned rank
and precedence as in the opinion of the President such former
officer would have attained had he not been dismissed. The
reappointment of such a former officer shall be without regard
to position vacancy and shall affect the promotion status of
other officers only insofar as the President may direct. All
time between the dismissal and such reappointment shall be
considered as actual service for all purposes, including the
right to recelve pay and allowances.

(d) When an officer is discharged from any armed
force by administrative action or 1s dropped from the rolls
by order of the President, there shall not be a right to trial

under this Article."




References:

AGN Art. 37
R.S. 8§ 1230 (1875), 10 U.S.C. 8 573 (1946)

Commentary:

This Article should be read in conjunction with
the provision being re-enacted in Sec. 10 of this Act. The
right to trial will apply only in the case of a summary dis-
missal by order of the President in time of war. (Sec. 10
covers the provisions now found in AW 118 and AGN Art. 36)

If the President falls to convene a court-martial
where there has been an application for trilal, or 1f the
court-martial convened does not adjudge dismlissal or death
as a sentence, the procedure followed will be the same as
that prescribed in Article 75(d) where a previously executed
sentence of dismissal is not sustained on a new trial. This
changes the present statutory provisions set out in the re-
ferences. The change 1s made because of the doubt, expressed
by Winthrop and other commentators, as to the constitutionality
of the present provision declaring that an order of dismissal,
lawfully issued by the President, shall be void under certain
circumstances. Under the proposed procedure it will be
possible to achieve the same result -- that of restoring the
officer.

No time limit has been set on when an application
for trial must be submitted. The present statutory provision
has been construed to require that the application be made
within a reasonable time, which will vary according to cir-
cumstances. See Winthrop, Military Law and Precedents, 1920

Ed., p. 64; Digest of Opinions, Judge Advocate General of

"Art. 5. Territorial Applicability of the Code.

This Code shall be applicable in all places."

References:

Preamble, Articles of War
Proposed AGN, Art. 5(c)




Commentary:

This Article re-enacts the present Army provision.
It 18 not in conflict with the provisions in Art. 2(11) and
2(12) of this Code, which make certain persons subject to
the Code only when they are outside the United States and
also outside tertain areas. The Code is applicable in all
places as to other persons subject to it. Previous restric-
tive provisions on this subject in the AGN have given rise to
urisdictional problems which this language will correct.
jSee Keeffe Report, p. 262 ff.)

"ART. 6. Judge Advocates and Legal Officers.

(a) The assignment for duty of all Judge advocates
of the Army and Alr Force and law speclalists of the Navy and
Coast Guard shall be subject to the approval of The Judge
Advocate General of the armed force of which they are members.
The Judge Advocate General or senior members of his staff
shall make frequent inspections in the field in supervision
of the administration of military Justice.

(b) Convening authorities shall at all times com-

municate directly with their staff Jjudge advocates or legal

officers in matters relating to the administration of military
Justice; and the staff Judge advocate or legal officer of any
command 1s authorized to communicate directly with the staff
Judge advocate or legal officer of a superior or subordinate
command, or with The Judge Advocate General.

(¢) No person who has acted as member, law officer,
trial counsel, assistant trial counsel, defense counsel,

asslistant defense counsel, or investigating officer in any




case shall subsequently act as a staff judge advocate or

legal officer to any reviewing authority upon the same case."

References:

AW 11, 47a

Commentary:

Subdivisions (a) and (b) are derived from AW 47a.
There are no similar provisions in present Navy law. Sub-
division (a) differs from AW 47a in order to make clear that
orders assigning Jjudge advocates do not have to be actually
issued by The Judge Advocate General but shall be subject to
his approval, although issued by the Adjutant General or
Bureau of Naval Personnel.

The purpose of subdivision (a) is to place Jjudge
advocates and law specialists under the control of The Judge
Advocate General. Subdivision (b) not only authorizes direct
communication within military Jjustice channels but also en-
hances the position of staff Jjudge advocates and legal officers
by requlring direct communication between such officers and
their commanding officers.

Subdivision (c¢) which is based on the sixth proviso
of AW 11, is desligned to secure review by an impartial
staff Jjudge advocate or legal officer.
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Part. II. Apprehension and Restraint

"ART. 7. Apprehension.

(2) Apprehension is the taking into custody of
a person.

(b) Any person authorized under regulations gov-
erning the armed forces to apprehend persons subject to this
Code may do so upon reasonable belief that an offense has
been committed and that the person apprehended committed it.

(¢) Al11 officers, warrant officers, petty officers,
and noncommissioned officers shall have authority to quell all
quarrels, frays, and disorders among persons subject to this
Code and to apprehend persons subject to this Code who take

part in the same."

References:

AW 68
Naval Justice, Chap. 6

Commentarx:

This Article should be read in conjunction with
Articles 8-1%, which codify and enact present practice as
to apprehension and restraint of persons subjJect to the Code.

Subdivisions (a) and (b) are new and relate in
particular to military police. Subdivision (¢) is derived
from AW 68.
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"ART. 8. Apprehension of Deserters.

It shall be lawful for any civil offilcer having
authority to apprehend offenders under the laws of the United
States or of any State, District, Territory or possession of
the United States summarily to apprehend a deserter from the
armed forces of the United States and deliver him into the

custody of the armed forces of the United States.”

References:

AW 106
35 Stat. 622 (1909), 3% U.S.C. 8 1011 (1946),
(Arrest of Deserters)

Commentary:

This Article incorporates references with minor
changes of language.

"ART. 9. Imposition of Restraint.

() Arrest is the restraint of a person by an order

directing him to remain within certain specified limits not
imposed as a punishment for an offense. Conflnement 1s the
physical restraint of a person.

(b) An enlisted person may be ordered into arrest
or confinement by any officer by an order delivered 1n person

or through other persons subject to this Code. A commanding
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officer may authorize warrant officers, petty officers, or

noncommissioned officers to order enllisted persons of his

command or subject to his authority into arrest or confinement.

(¢) An officer, a warrant officer, or a civilian
subject to this Code may be ordered into arrest or confine-
ment only by a commanding officer to whose authority he is
subject, by an order delivered 1in person or by another officer.
The authority to order such persons into arrest or confine-
ment may not be delegated.

(d) No person shall be ordered into arrest or
confinement except for probable cause.

(e) Nothing in this Article shall be construed to
1limit the authority of persons authorized to apprehend of-
fenders to secure the custody of an alleged offender until

proper authority may be notified."

References:

AGN Arts. 43, 44
MCM, par. 19, 20,
Naval Justice, Chap. 7

Commentary:

Subdivision (a) clarifies the meaning of terms
used by the armed forces. In present Army practice "arrest"
refers both to apprehension and to a type of restraint. In
Navy practice "close arrest" would fall within the definition
of confinement.
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Subdivisions (b), (¢), and (d) incorporate present
Army and Navy practice. See Article 97 for offense of unlaw-
ful detention.

Subdivision (e) is included to provide for custody
of persons apprehended until proper authority is notified.

"ART. 10. Restraint of Persons Charged with Offenses.

Any person subJect to this Code charged with an
offense under this Code shall be ordered into arrest or con-
finement, as circumstances may require; but when charged only
with an offense normally tried by a summary court-martial,
such person shall not ordinarily be placed in confinement.

:When any person subJect to this Code 1s placed in arrest or
1

jconfinement prior to trial, immediate steps shall be taken

”iato inform him of the specific wrong of which he is accused

and to try him or to dismiss the charges andrpelease him."

g

——— e —
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References:

AW 69, TO _
AGN Art. 43, 44,
Naval Justice, p. 77-T78.

Commentary:

This Article is derived from AW 69 and 70, and
conforms to present naval practice. The provision as to
notification of the accused 1s new.




"ART. 11. Reports and Recelving of Prisoners.

(a) No provost marshal, commander of a guard, or
master at arms shall refuse to receive or keep any prisoner
committed to his charge by an officer of the armed forces,
when the committing officer furnishes a statement, signed
by him, of the offense charged against the prisoner.

(b) Every commander of a guard or master at arms
to whose charge a prisoner is committed shall, within twenty-
four hours after such commitment or as soon as he is relieved
from guard, report to the commanding officer the name of such
prisoner, the offense charged against him, and the name of

the person who ordered or authorized the commitment."

References:

AW 71, T2

Commentarx:

This Article is derived from AW 71 and 72. See
Articles 95-97 dealing with restraint.

* X X ¥ ¥

"ART. 12. Confinement with Enemy Prisoners Prohibited.

No member of the armed forces of the United States

shall be placed in confinement in immediate association with




enemy prisoners or other foreign nationals not members of

the armed forces of the United States."

References:

AW 16

Commentary:

AW 16 could be interpreted to prohibit the confine-
ment of members of the armed forces in a brig or building
which contains prisoners of war. Such construction would pro-
hibit putting naval personnel in the brig of a ship 1f the
brig contained prisoners from an enemy vessel. This Article
is intended to permit confinement in the same guardhouse or
brig, but would require segregation.

"ART. 13. Punishment Prohibited Before Trial.

Subject to the provisions of Article 57, no person,
while being held for trial or the results of trial, shall be
subjected to punishment or penalty other than arrest or con-
finement upon the charges pending against him, nor shall the
arrest or confinement imposed upon him be any more rigorous
than the circumstances require to insure his presence, but

he may be subjected to punishment during such period for minor

infractions of discipline."




References:

AW 16
MCM, par. 19
Naval Justice, p. 78

Commentary:

. This Article is derived from AW 16. The reference
to Article 57 clarifies the relation of this Article to the
effective date of sentences. AW 16 has been interpreted to
prohibit the enforcement of any sentence until after final
approval even though the accused is in confinement after the
sentence 1is adjudged. It is felt that a person who has been
sentenced by a court-martial and is in confinement which
counts against the sentence should not draw full pay for the
period between the date of sentence and the date of final
approval.

The provision as to the rigor of restraint is derived
from present Army and Navy practice. The Article also makes
clear that a person being held for trial may be punished for
offenses not warranting trial by court-martial.

"ART. 14. Delivery of Offenders to Civil Authorities.

(a) Under such regulations as the Secretary of the
Department may prescribe, a member of the armed forces accused
of an offense against civil authority may be delivered, upon

request, to the clvil authority for trial.

(b) When delivery under this Article is made to

any civil authority of a person undergolng sentence of a
court-martial, such dellvery, 1f followed by conviction in a
civil tribunal, shall be held to interrupt the execution of
the sentence of the court-martial, and the offender after

having answered to the civil authorities for his offense shall,




20

upon request, be returned to military custody for the com-

pletion of the said court-martial sentence."

References:

AW T4
NC&B, App. C

Commentary:

Subdivision (a) 1s an adoption of present Navy
practice. The present Army practice was adopted at a time
when the Army did not have authority to try its personnel
for civil offenses in time of peace so that if a man were not
delivered up he would not be tried at all. Since the armed
forces now have such authority, the mandatory feature of AW T4
is felt to be unnecessary. Under the Navy practice, which has
worked very satisfactorily, the Secretary of the Navy has
given broad authority to commanding officers to effect deliveriles

of enlisted personnel without reference to the Navy Department. .
(See Alnav 145 of 26 June 1947).

Subdivision (b) adopts present Army practice.

Attention is invited to the provisions in Appendix
C, Naval Courts and Boards which deal with the procedure for
delivering offenders, and related matters. It is contemplated
that these matters will be covered by uniform regulations for
the armed forces.




Part. III. Non-Judicial Punishment

"ART. 15. Commanding Officer's Non-Judicial Punishment.

(a) Under such regulations as the President may
prescribe any commanding officer may, in addition to or in
lieu of admonition or reprimand, impose one of the following
disciplinary punishments for minor offenses without the inter-
vention of a court-martial -
(1) wupon officers and warrant officers of his
command :
(A) withholding of privileges for a period v
not to exceed two consecutive weeks; or
(B) restriction to certain specified limits,v/
with or without suspension from duty, for a period
not to exceed two consecutive weeks; or
(C) 1if imposed by an officer exercising
general court-martial Jurisdiction, forfeiture /
of one-half of his pay per month for a period not

exceeding three months.

(2) upon other military personnel of his command:

(A) withholding of privileges for a period

not to exceed two consecutive weeks; or
(B) restriction to certain specified limits,
with or without suspension from duty, for a period

not to exceed two consecutive weeks; or
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(C) extra duties for a period not to
exceed two consecutive weeks, and not to exceed
two hours per day, holidays included; or

(D) reduction to next inferior grade if
the grade from which demoted was established by
the command or an equivalent or lower command; or

(E) confinement for a period not to exceed
seven consecutive days; cr

(F) confinement on bread and water or
diminished rations for a period not to exceed
five consecutive days; or

(G) 1if imposed by an officer exercising
special court-martial jurlsdiction, forfelture
of one-half of his pay for a period not excee-
ding one month.

(b) The Secretary of a Department may, by regulation,
place limitations on the powers granted by this Article wilth
respect to the kind and amount of punishment authorized, the
categories of commanding officers authorized to exercise such
powers, and the applicability of this Article to an accused
who demands trial by court-martial.

(¢) An officer in charge may, for minor offenses,
impose on enlisted persons assigned to the unit of which he
is in charge, such of the punishments authorized to be imposed
vby commanding officers as the Secretéry of the Department may

by regulation specifically prescribe.
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(d) A person punished under authority of this
Article who deems his punishment unjust or disproportionate
to the offense may, through the proper channel, appeal to the
next superilor authority. The appeal shall be promptly for-
warded and decided, but the person punished may in the mean-

ime be required to undergo the punishment adjudged. The

officer who imposes the punishment, his sugccessor 1n command,
and superilor authority shall have power to suspend, set aside,
or remit any part or amount of the punishment and to restore
all rights, privileges, and property affected.

(e) The imposition and enforcement of disciplinary
punishment under authority of this Article for any act or
omission shall not be a bar to trial by court-martial for a

serious crime or offense growing out of the same act or

omission, and not proberly punishable under this Article; but

the fact that a disciplirary punishment has been enforced may
be shown by the accused upon trial, and when so shown shall be
considered 1n determining the measure of punishment to be

adjudged in the event of a finding of guillty."

References:

AW 104
AGN Arts. 24, 25
Proposed AGN, Art. 14

Commentary:

‘ This Article 1s a combination and revision of AW 104
and Proposed AGN, Art. 14. The punishments authorized by these
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two provisions are combined in subdivision (a), while sub-
division (b) empowers the Secretary of the Department to place
limitations on their imposition. Thils recognizes the fact
that the authority to administer all the punishments specified
may be necessary in one armed force and needlessly broad in
another. The problem can be illustrated by reference to one
punishment, namely, restriction to specified limits. This
punishment would be an effective sanction at a camp or post,
but would carry little weight on a ship at sea.

Subdivision (b) also empowers the Secretary of the
Department to permit members of the armed force to elect trial
by court-martial in place of proceedings under this Article.
This recognizes a difference in present practice among the
armed forces. The Navy allows no election on the theory that
the commanding officer's punishment relates entirely to dis-
cipline, not crime; furthermore, in the Navy the officer who
has summary court-martial Jurisdiction is the same officer who
imposes punishment under this Article. In the Army, on the
other hand, a company commander with power under this Article
ordinarily will not have summary court-martial jurisdiction.

Subdivision (c¢) permits the Secretary of a Depart-
ment to authorize officers in charge to impose certaln punish-
ments under this Article. The status and authority of offters
in charge differs according to the command of which they are
in charge.

Subdivision (d) incorporates and strengthens the
provisions of AW 104 as to appeal and review. Appeals are to
be promptly forwarded and decided. In addition reviewing
authorities are permitted not only to remit the unexecuted
portion of the punishment, but also to restore all rights
adversely affected by the punishment previously executed.

This subdivision is new to the Navy and Coast Guard.

Subdivision (e) is derived from AW 104. Under
present Navy practice, punishment by a commanding officer is
never a bar to trial by court-martial although evidence of such
punishment may be introduced in mitlgation.




Part. IV. Courts-Martial Classified

"ART., 16. Courts-Martial Classified.

There shall be three kinds of courts-martial in
each of the armed forces, namely:

(1) General courts-martial, which shall con-
sist of a law officer and any number of members
not less than five;

(2) Special courts-martial, which shall con-
sist of any number of members not less than three;

and

(3) Summary courts-martial, which shall con-

sist of one officer."

References:

AW 3, 55.6,7
AGN Arts. 27, 39, 64

Commentary:

This Article consolidates provisions as to types of
courts-martial and number of members. As the term "summary"
is felt to be more appropriate for a court of one member than
for a court of three members, present Army and Alr Force ter-
minology 18 retalned. Maximum limits are belleved unnecessary.
The law offlcer of a general court-martial replaces the law
member under the present Articles of War. The law officer is
specified in paragraph (1) to show that he is not a "member".
See also Articles 26, 39, and 51.




"ART. 17. Jurisdiction of Courts-Martial in General.

(a) Each armed force shall have court-martial juris-
diction over all persons subject to this Code. The exercise
of Jurisdiction by one armed force over personnel of another
armed force shall be 1n accordance with regulations pres-
cribed by the President.

(b) In all cases, departmental review subsequent
to that by the officer with authority to convene a general
court-martial for thecommand which held the trial, where such
review 1is required under the provisions of this Code, shall
be carried out by the armed force of which the accused 1s a

member."

References:

None

Commentary:

Subdivision (a) authorizes reciprocal Jjurisdiction
among the armed forces, but makes the exercise of such juris-
diction by any force subject to regulations prescribed by the
President. Such regulations will enumerate those situations
in which one armed force may try personnel of another armed
force. This method of providing for the exercise of reciprocal
Jurisdiction permits flexibility, in that new situations for
which the exercise of such Jjurisdiction may be desirable, can
be provided for as they arise.

The provision in subdivision (b) is particularly
applicable to cases where reciprocal Jjurisdiction has been
exercised and 1s therefore placed in this Article. The same
practice will be followed in all court-martial cases, however,
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The disposition of records under Article 65 is controlled
by this subdivision.

AETERE = ke

"ART. 18. Jurisdiction of General Courts-Martial.

Subject to Article 17, general courts-martial shall
have Jurisdiction to try persons subject to this Code for any
offense made punishable by this Code and may, under such
limitations as the President may prescribe, adjudge any punish-
ment not forbidden by this Code \\General courts-martial shall
also have Jjurisdiction to try gZ;fgerson who by the law of

war 1s subJect to trial by a military tribunal and may adjudge

any punishment permitted by the law of war."

References: _X‘ﬁmf’_ﬁ
I iy et bl
AW 12 M uA s 7y
Proposed AGN, Art. 23 A‘b" . o) .
5 K/{‘%{{ l

Commentary:

This Article is derived from AW 12. The punishments
which may be adjudged are changed from those "authorized by
law or the customs of the service" to those "not forbidden by
this Code" because the law and customs of each of the services
differ. Cruel and unusual punishments are forbidden in the
Code; other punishments which may be adjudged will be made
uniform by the regulations prescribed by the President under
Article 56.

* X X * *
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"ART. 19. Jurisdiction of Special Courts-Martial.

Sub ject to Article 17, speclal courts-martial
shall have Jurisdiction to try persons subject to this Code
for any non-capital offense made punishable by this Code and,
under such regulations as the President may prescribe, for
capital offenses. Special courts-martial may, under such
limitations as the President may prescribe, adjudge any
punishment not forbidden by this Code except death, dis-
honorable discharge, dismissal, confinement in excess of
six months, hard labor without confinement 1in excess of three
months, forfelture of pay exceeding two-thirds pay per month,
or forfeiture of pay for a period exceeding six months. A
bad conduct discharge shall not be adjudged unless a complete
record of the proceedings and testimony before the court has

been made."

References:

AW 13
Proposed AGN, Arts. 17, 20

Commentary:

This Article 1is derived from AW 13. Special courts-
martial are given the authority to try capital cases under
such regulations as the President may prescribe instead of when
the officer with general court-martial Jurisdiction over the
case authorizes it. The Navy proposes this procedure so that
prior blanket authority may be obtained for capital offenses to
be tried by special courts aboard ship where circumstances make
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it desirable, since it is not practicable to refer such a
case to the officer with general court-martial Jurisdiction.
Death 1s added to the list of punishments which a special
court-martial may not adjudge, to cover the cases where a
special court tries what would otherwise be a capital case.
Other restrictions on punishment are adopted from AW 13. It
is intended that special courts-martial shall not have Jjuris-
diction to try offensesfor which a mandatory punishment has
been prescribed by this Code.

The provision in AW 13 that a bad conduct discharge
adjudged by a speclal court-martial is subject to approval by
an officer with general court-martial jurisdiction has been
deleted from this Article. The review of special courts-
martial records and the execution of sentences are covered
in Articles 65, 66, and 71 of this Code.

"ART. 20. Jurisuiction of Summary Courts-Martial.

Subject to Article 17, summary courts-martial shall
have Jurisdictlon to try persons subject to this Code except
officers, warrant officers, cadets, aviation cadets, and mid-
shipmen for any non-capital offense made punishable by this
Code, but no person who objects thereto shall be brought to
trial before a summary court-martial unless he has been per-
mitted to refuse punishment under Article 15. Where such
objection 1s made by the accused, trial shall be ordered by
Speclal or general court-martial, as may be appropriate.
Summary courts-martial may, under such limitations as the
President may prescribe, adjudge any punishment not forbidden
by this Code except death, dismissal, dishonorable or bad con-

duct discharge, confinement 1n excess of one month, hard labor
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without confinement in excess of forty-five days, restriction

to certain specified limits in excess of two months, or for-

feiture of pay in excess of two-thirds of one month's pay."

References:

AW 14
Proposed AGN, Art. 15, 16

Commentary:

This Article is derived from AW 14#. The right to
refuse trial by summary court-martial is made absolute, except
for the case where the person has been permitted to refuse
punishment under Article 15.

"ART. 21. Jurisdiction of Courts-Martial Not Exclusive.

The provisions of this Code conferring Jjurisdiction
upon courts-martial shall not be construed as depriving mili-
tary commissions, provost courts, or other military tribunals
of concurrent jurisdiction in respect of offenders or offenses

that by statute or by the law cf war may be tried by such

military commissions, provost courts, or other military tribunals."

References:

AW 15
Proposed AGN, Art. 5(f)




Commentary:

The language of AW 15 has been preserved because
it has been construed by the Supreme Court. See Ex Parte
Quirin, 317 U.S. 1 (1942).
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Part V. Appointment and Composition of Courts-Martial.

"ART. 22. Who May Convene General Courts-Martial.

(a) General courts-martial may be convened by --

(1) the President of the United States:

(2) the Secretary of a Department;

(3) the commanding officer of a Territorilal
Department, an Army Group, an Army, an Army Ccrps,
a division, a separate brigade, or a corresponding
unit of the Army;

(4) the Commander in Chief of a Fleet; the
commanding officer of a naval station or larger
shore activity of the Navy beyond the continental
limits of the United States;

(5) the commanding officer of an Air Command,
an Air Force, an alr divislon, or a separate wing
of the Air Force;

(6) such other commanding officers as may be
designated by the Secretary of a Department; or

(7) any other commanaing officer in any of the

armed forces when empowered by the Presldent.

(b) When any such commanding officer is an accuser,

the court shall be convened by superior competent authority,
and may in any case be convened by such authority when

deemed desirable by him."

References:

AW 8
AGN Art. 38



http:separa.te

Commentery:

This Article is derived from AW 8. Provisions for
Navy, Coast Guard, and Air Force convening authorities
are added. Paragraphs (6) and (7) permit the President
and the Secretaries of the Army, Navy, Air Force, and
Treasury (for the Coast Guard in peacetime) to empower
other commanding officers to convene general courts-
martial. See Article 1 for definition of "Department."

Subdivision (b) is derived from AW 8. The word
"accuser" is used in place of "accuser or prosecutor",
and "accuser" is defined in Article 1 in order to clarify
its meaning.

ri ey e O

"ART, 23. Who May Convene Special Courts-Martisl.

(2) Special courts-martial may be convened by --

(1) any person who may convene a general
court-martial;

(2) the commanding officer of a district,
garrison, fort, camp, station, Air Force base,
auxiliary airfield, or other place where members
of the Army or Air Force are on duty;

(3) the commanding officer of a brigade,
regiment, detached battalion, or corresponding
unit of the Army;

(4) the commanding officer of a wing,

group, or separate squadron of the Air Force;

(5) the commanding officer of any naval

or Coast Guard vessel, shipyard, base, or station;
or of any marine brigade, regiment or barracks;
(6) the commanding officer of any separate

or detached commend or group of detached units
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of any of the armed forces placed under &a single
commander for this purpose; or
(7) the commanding officer or officer in

charge of any other command when empowered by

the Secretary of a Department.

(b) When any such officer is an accuser, the
court shall be convened by superior competent authority,
and may in any case be convened by such authority when

deemed advisable by him."

References:

AW 9
AGN Art. 26

Commentary: ‘

This Article is derived from AW 9. Provisions
for all the armed forces have been added. An "officer
in charge" is an officer of the naval service or Coast
Guard who is not known by the title of "commanding officer"
but exercises similar authority. Subdivision (b) conforms
to Article 22.

* ¥ ¥ X X

"ART. 24. Who May Convene Summary Courts-Martial.

(a) Summary courts-martial may be convened by

(1) any person who may convene a general
or special court-martial;

(2) the commanding officer of a detached
dompany, or other detachment of the Army;

(3) the commanding officer of a detached
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squadron or other detachment of the Air Force;

or
(%) the commanding officer or officer in
charge of any other command when empowered by

the Secretary of a Department.

(b) When but one officer is present with a
command or detachment he shall be the summary court-martial
of that command or detachment and shall hear and determine
all summary court-martial cases brought before him. Summary
courts-martial may, however, be convened in any case by

superior competent authority when deemed desirable by him."

References:

AW 10
AGN Art. 64
Proposed AGN, Art. 15

Commentary:

This Article is derived from AW 10. Provisions
for all the armed forces have been added. It 1s felt
appropriate that all persons empowered to convene superior
courts-martial should also have power to convene inferior
courts-martial.

LA et

"ART. 25. Who May Serve on Courts-Martial.

(a) Any officer on active duty with the armed forces

shall be competent to serve on all courts-martial for the
trial of any person who may lawfully be brought before such

courts for trial.




36

(b) Any warrant officer on active duty with the

armed forces shall be competent to serve on general and
special courts-martial for the trial of any person, other
than an officer, who may Jlawfully be brought before such
courts for trial.

(¢) Any enlisted person on active duty with the
armed forces who 1s not a member of the same unit as the
accused shall be competent to serve on general and special
courts-martial for the trial of any enlisted person who
may lawfully be brought before such courts for trial, but
he shall be appolnted as a member of a court only if,
prior to the convening of such court, the accused has
quested in writing that enlisted persons serve on it.
After such a request, no enlisted person shall be tried
by a general or special court-martial the membership of
which does not include enlisted persons 1n a number
comprising at least one-third of the total membership
of the court, unless competent enlisted persons cannot
be obtained on account of physical conditions or military
exigencles. Where such persons cannot be obtained, the
court may be convened and the trial held without them,
but the convening authority shall make a detailed written
statement, to be appended to the record, stating why they
could not be obtained.

For the purposes of this Article, the word "unit"
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shall mean any regularly organized body as defined by

the Secretary of the Department, but in no case shall

it be a body larger than a company, & squadron, oOr &

ship's crew, or than a body corresponding to one of them.
(d)(1) When it can be avoided, no person in the

armed forces shall be tried by a court-martial any member

of which i1s Junior to him in rank or grade.

(2) When convening a court-martial, the con-
vening authority shall appoint as members thereof such
persons as, in his opinion, are best qualified for the
duty by reason of age, education, tralning, experience,
length of service, and Jjudicial temperament. No person
shall be eligible to sit as a member of a general or
speclal court-martial when he is the accuser or a witness
for the prosecution or nas acted as investigating officer

or as counsel in the same case."

References:

AW 4, 16
AGN Art. 39
Proposed AGN, Art. 24(a)

Commentary:

Subdivisions (a), (b), and (c) make officers,
warrant officers, and enlisted persons competent to sit
on the courts-martial of any armed force, without  regard
to whether they are members of the same armed force as
the convening authority, or of the same armed force
as the accused. Placing no limitation on competency in
this respect will give the convening authority a maximum
number of persons to draw on for membership of a court-
martial in a situation where he 1s in command over several
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small units of different armed forces, or will permit

the appointment to a court of persons belonging to the
same armed force as the accused 1n a case in which re-
ciprocal jurlsdiction is being exercised. 1In such cases
it is contemplated that the President's regulations on
reciprocal Jurisdiction will specify what percentage of
members will be from the same armed force as the accused.
(See Article 17). As a practical matter, the appointment
of mixed courts will not be a common practice.

Subdivision (c¢) limits the competency of enlisted
persons to cases where they are not members of the same
unit as the accused. By Sectlion 212 of Public Law 759,
80th Congress, 2d Session (1948) (see AW 16) Congress
similarly limited competency to enlisted persons not
asslgned to the same company or corresponding military
unit. A corresponding military unit aboard a ship is
felt to be the ship's crew, which, though it may in some
cases be a larger group than the Army company, is the
same kind of integrated body, living and working in close
assoclation.

The last sentence of the first paragraph of sub-
- division (c) was added to make it possible to proceed
with a trial where competent enlisted persons cannot be
obtalned. This 1s to avold long delays in the adminis-
tration of Justice and the expensive process, which
might otherwise be necessary, of transporting witnesses
or court members great distances. Such delays and ex-
penses would arise in connection with offenses committed
on ships at sea or 1in isolated units ashore, such as
remote weather stations. The language of the subdivision
makes it clear that mere inconvenience 1s no ground for
proceeding with a trial without enlisted persons on the
court, and the requirement of a detalled written state-
ment of the ground insures that the purpose of the sub-
division will be complied with.

RTINS

"ART. 26. Law Officer of a General Court-Martial.

(a) The authority convening a general court-
martial shall appoint as law officer thereof an officer
who 1s a member of the bar of a Federal court or of the
highest court of a State of the United States and who is
certified to be qualified for such duty by The Judge




39

Advocate General of the armed force of which he is a
member. No person shall be eligible to act as law
officer in a case when he 1s the accuser or a witness
for the prosecution or has acted as investigating
officer or as counsel in the same case.

(b) The law officer shall not consult with the
members of the court, other than on the form of the
findings as provided in Article 39, except in the presence
of the accused, trial counsel, and defense counsel, nor

shall he vote with the members of the court."

References:

AW 8
Proposed AGN, Art. 24(b)

Commentary:

This Article is derived from AW 8 with modifications.
The law officer 1s required to be a member of the bar
whether or not he is a Judge advocate or law speclalist.
The change in the position of the law officer 1is reflected
in subdivision (b) which requires the accused and counsel
to be present when the law offilcer consults with the court,
other than on the form of the findings, and states that
the law officer shall not be a voting member of the court.
See Article 51 as to rulings and duties of the law officer
and Article 39 as to when the law officer must be present.

* ¥ * % *

"ART. 27. Appointment of Trial Counsel and Defense Counsel.

(a) For each general and special court-martial

the authority convening the court shall appoint a trial

counsel and a defense counsel, together with such assist-

ants as he deems necessary or appropriate. No person who
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has acted as investigating officer, law officer, or
court member in any case shall act subsequently as
trial counsel, assistant trial counsel, or, unless
expressly requested by the accused, as defense counsel
or assistant defense counsel iIn the same case. No
person who has acted for the prosecution shall act
subsequently in the same case for the defense, nor
shall any person who has acted for the defense act
subsequently in the same case for the prosecution.

(b) Any person who is appointed as trial
counsel or defense counsel in the case of a general court-
martial --

(1) shall be a judge advocate of the Army
or the Air Force, or a law speciallst of the

Navy or Coast Guard, or a person who is a

member of the bar of a Federal court or of

the highest court of a. State; and

(2) shall be certified as competent to
perform such duties by The Judge Advocate

General of the armed force of which he 1is a

member.

(¢) In the case of a special court-martial --

(1) if the trial counsel is certified

as competent to act as counsel before a general

court-martial by The Judge Advocate General of

the armed force of which he is a member, the
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defense counsel appointed by the convening
authority shall be & person similarly certi-
fled; and

(2) if the trial counsel is a judge
advocate, or a law speciallist, or a member
of the bar of a Federal court or the highest
court of a State, the defense counsel appointed
by the convening authority shall be one of the

foregoing."

References:

AW 11
Proposed AGN, Arts. 18(b), 24(b)

Commentary:

Subdivision (a) of this Article incorporates
the opening clause and the fourth and fifth provisos
of AW 11. The trial judge advocate is renamed the trial
counsel, and the right of the accused to have a person
requested by him act as defense counsel is subject to
the availability of that person. See Article 38.

Paragraph (1) of subdivision (b) incerporates
the first proviso of AW 11, but the requirement that
counsel be qualified as set forth therein is no longer
subject to the exceptlon allowed where such qualified
persons are not available. Paragraph (2) of this sub-
division, the requirement that counsel be certified by
The Judge Advocate General, is drawn from Art. 24(b)
of the Proposed AGN.

Subdivision (c¢) is based on the second proviso
of AW 11. It is made applicable only to special courts-
martial, since the qualification requirements in sub-
division (b) with respect to counsel for general courts-
martiael are not subject to exception.
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The third proviso of AW 11, which has to do
with the right of the accused to counsel of his own
selection, is covered in Article 38, while the sixth
proviso, which 1limits who may act as the staff judge
advocate of the reviewing authority, is found in Article

% ¥ * % %*

"ART. 28. Appointment of Reporters and Interpreters.

Under such regulations as the Secretary of the
Department may prescribe, the convening authority of a
court-martial or military commission or a court of inquiry
shall have power to appoint a reporter, who shall record
the proceedings of and testimony taken before such court
or commission. Under like regulations the convening
authority of a court-martial, military commission, or
court of inquiry may appolnt an interpreter who shall

interpret for the court or commission."

References:

A

AW 115
NC&B, sec. 361

Commentary:

This Article 1s derived from AW 115. The power
to appoint, however, has been shifted from the president
of the court to the convening authority since the latter
will have control of the avallable personnel.

S st . %

"ART. 29. Absent and Additional Members.

(a) No member of a general or special court-

martial shall be absent or excused after the accused has
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been arralgned except for physical disability or as a
result of a challenge or by order of the convening
authority for good cause.

(b) Whenever a general court-martial is reduced
below five members, the trial shall not proceed unless
the convening authority appoints new members sufficient
in number bto provide not less than five members. When
such new members have been sworn, the trial may proceed
after the recorded testimony of each witness previously
examined has been read to the court in the presence of

the law officer, the accused, and counsel.

(¢) Whenever a special court-martial is reduced

below three members, the trial shall not proceed unless
the convening authority appoints new members sufficient
in number to provide not less than three members. When
such new members have been sworn, the trial shall proceed
as if no evidence had previously peen introduced, unless
a verbatim record of the testimony of previously examined
wiltnesses or a stipulation thereof i1s read to the court

in the presence of the accused and counsel."

References:

AGN Art. 46

Proposed AGN, Art. 27
MCM, par. 38

NC&B, sec. 375-8




Commentary:

This Article is based on Proposed AGN, Art.
27 and limits the reasons for excusing members of
general and special courts-martial.

Subdivisions (b) and (c) specify the procedure
for replacing absent members of general and special courts-
martial. Where a complete transcript of the testimony is
kept, only the record need be read to the new members.
However, in speclal court-martial cases where a complete
record 1is not kept, only such previous evidence as is
stipulated by the parties may be deemed to have been
introduced.

New members are subJect to challenge for cause
and if the parties have not used thelr peremptory challenges,
are subJect to peremptory challenge.

* % % - #®
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Part VI. Pre-Trial Procedure

"ART. 30. Charges and Specifications.

(a) Charges and specifications shall be
signed by a person subject to this Code under oath
before an officer of the armed forces authorized tc
administer oaths and shall state -

(1) that the signer has personal
knowledge of, or has investigated, the
matters set forth therein; and

(2) that the same are true in fact to
the best of his knowledge and belief.

(b) Upon the preferring of charges, the
proper authority shall take immediate steps to determine
what disposition should be made thereof in the interest
of Jjustice and discipline, and the person accused shall
be Informed of the charges against him as soon as

practicable."

References:

AW 46a
AGN Art. 43

Commentagz:

This Article should %e read in conjunction
with Articles 31-35 which deal with procedures hefore
trilal.-

Subdivision (a) is derived from AW 46a and is
new for the Navy. Subdivision (b) requires disposition
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of the charges as soon as posslble and provides for
the notification of the accused. Article 98 makes it
an offense to unnecessarily delay the disposition of
a case.

L R

"ART. 31. Compulsory Self-Incrimination Prohibited.

(a) No person subject to this Code shall compel
any person to incriminate himself or to answer any
question the answer to which may tend to incriminate him.

(b) No person subject to this Code shall interro-
gate, or request any statement from, an accused or a
person suspected of an offense without first informing
him of the nature of the accusation and advising him

that he does not have to make any statement at all re-

garding the offense of which he is accused or suspected

and that any statement made by him may be used as evi-
dence against him in a trial by court-martial.

(¢) No person subject to this Code shall compel
any person to make a statement or produce evidence before
or for use before any military tribunal 1f the statement
or evidence is not material to the issue and may tend to
degrade him.

(d) No statement obtained from any person in
violation of this Article or by any unlawful inducement
shall be received in evidence against him in a trial by

court-martial."




References:

AW 24
AGN Art. 42(c)

Commentagz:

Subdivision (a) extends the privilege against
self-incrimination to all persons under all circum-
stances. Under present Army and Navy provisions only
persons who are wltnesses are specifically granted the
privilege. Subdivision (b) broadens the comparable
provision in AW 24 to protect not only persons who
are accused of an offense but also those who are
suspected of one. Subdivision (c¢) is similar to AW 24
in that the privilege against self-degradation is
granted to witnesses before a military tribunal and
persons who make depositions for use before a military
tribunal. It 1is made clear that this privilege cannot
be invoked where the evidence is material to the issue --
where it might be crucial in the determination of the
guilt or innocence of an accused. Subdivision (d)
mekes statements or evidence obtained in violation of
the first three subdivisions 1lnadmissible only against
the person from whom they were obtained. This conforms
with the theory that the privilege against self-incrimi-
nation and self-degradation 1s a personal one.

The intentional violation of any of the provisions
of this Article constitutes an offense punishable under
Article 98.

It 1is unnecessary to provide in this Article
that the failure of an accused to testify does not
creage a presumption againsthim. See Title 18, U.S.C.
8§ 3481.

* % ¥ X *

"ART. 32. Investigation.

(a) No charge or specification shall be

referred to a general court-martial for trial until a
thorough and lmpartial investigation of all the matters
set forth therein has been made. This investigation
shall include inquilries as to the truth of the matter

set forth in the charges, form of charges, and the
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disposition which should be made of the case 1n the
interest of Justice and discipline.

(b) The accused shall be advised of the
charges against him and shall be permitted, upon his
own request, to be represented at such investigation
by civilian counsel if provided by him, or military
counsel of his own selection if such counsel be
reasonably availeble, or by counsel appointed by fthe
officer exercising general court-martial jurisdiction
over the command. At such investigation full oppor-
tunity shall be given to the accused to cross-examine
witnesses against him if they are available and to
present anything he may desire in his own behalf,
either in defense or mitigation, and the investigating
officer shall examine available witnesses requested
by the accused. If the charges are forwarded after
such investigation, they shall be accompanied by a
statement of the substance of the testimony taken on
both sides and a copy thereof shall be given to the
accused.

(¢) If an investigation of the subject
matter of an offense has been conducted prior to the
time the accused is charged with the offense, and if
the accused was present at such investigation and
afforded t e opportunities for representation, cross-

examination and presentation prescribed in subdivision
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(b) of this Article, no further investigation of
that charge is necessary under this Article unless
it is demanded by the accused after he is informed
of the charge. A demand for further investigation
entitles the accused to recall witnesses for further
cross-examination and to offer any new evldence in
his own behalf.

(d) The requirements of this Article
shall be binding on all persons administering this

Code, but failure to follow them in any case shall

not constitute jurisdictional error.”

References:

AW 46Db

Commentary:

This Article is derived from AW 46b and
is new to the Navy. Subdivision (c¢) is added to
provide for a case where & court of inguiry or other
investigation has been held whereln the accused was
afforded the rights required by subdivision (b).

Subdivision (d) is added to prevent this
Article from being construed as Jurisdictional in
a habeas corpus proceeding. Failure to conduct an
investigation required by this Article would be
grounds for reversal by a reviewlng authority under
the Code and an intentional failure to do so would be
an offense under Article 98.

* ¥ X X * .

"ART. 33. Forwarding of Charges.

When a person is held for trial by general

court-martial, the commanding officer shall, within




eight days after the accused 1s ordered into arrest or
confinement, if practicable, forward the charges,

together with the investigation and allied papers, to

the offlcer exercising general court-martial jurisdiction.
If the same 1s not practicable, he shall report to such

officer the reasons for delay."

References:
AW 46¢
Commentary:
This Article is derived from AW 46c.

P T R

"ART. 34. Advice of Staff Judge Advocate and Reference
for Izial,

(a) Before directing the trial of any charge
by general court-martial, the convening authority shall
refer it to his staff Jjudge advocate or legal officer
for consideration and advice. The convening authority
shall not refer a charge to a general court-martial for
trial unless it has been found that the charge alleges
an offense under this Code and is warranted by evidence

indicated in the report of investigation.

(b) If the charges or specifications are not

formally correct or do not conform to the substance of
the evidence contained in the report of the investigating

officer, formal corrections, and such changes in the
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charges and specifications as are needed to make them

conform to the evidence may be made."

References:

AW 47Db
MCM, Par. 34(d)

Commentagx:

This Article is derived from AW 47b. Sub-
division (b) makes clear that in addition to formal
corrections, changes in the charges may be made in
order to make them conform to the evidence brought
out in the investigation without requiring that new
charges be drawn and sworn to. The MCM provides that
if an essentially different offense is charged as a
result of the investigation, the convening authority
should direct a new investigation to allow the accused
to exercise his privileges with respect to new or differ-
ent matter alleged.

* X K ¥ *

"ART. 35. Service of Charges.

The trial counsel to whom court-martial charges
are referred for trial shall cause to be served upon the
accused a copy of the charges upon which trial 1s to be
had. In time of peace no person shall, against his
objection, be brought to trial before a general court-
martial within e period of five days subsequent to the
service of the charges upon him, or before a specilal
court-martial within a period of three days subsequent

to the service of the charges upon him."




References:

AW U46(c)
AGN Art. 43
Proposed AGN, Art. 37

Commentarg:

This Article is derived from AW 46(c) and is
in accordance with present Navy practice. The period
of three days between service of charges and trial by

special court-martial is derived from Proposed AGN,
APt o 3.
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Part VII. Trial Procedure.

"ART, 36. President May Prescribe Rules.

(a) The procedure, including modes of proof,
in cases before courts-martial, courts of inquiry,
military commissions, and other military tribunals may
be prescribed by the President by regulations which shall,
so far as he deems practicable, apply the principles of
law and the rules of evidence generally recognized in the
trial of criminal cases in the United States District
Courts, but which shall not be contrary to or inconsist-
ent with this Code.

(b) All rules and regulations made in pursuance

of this Article shall be reported to the Congress."

References:

AW 38
AGN Arts. 34,
Proposed AGN, Art. 48

Commentary:
This Article is derived from AW 38. Proposed
AGN, Art. 48 is similar except that the Secretary of

the Navy would be authorized to prescribe rules instead
of the President.

e TaE S e gk

"ART., 37. Unlawfully Influencing Action of Court.

No authority convening a general, special, or

summary court-martial,nor any other commanding officer,




shall censure, reprimand, or admonish such court or

any member, law officer, or counsel thereof, with
respect to the findings or sentence adjudged by the
court, or with respect to any other exercise of its

or his functions in the conduct of the proceeding. No
person subject to this Code shall attempt to coerce or,
by any unauthorized means, influence the action of a
court-martial or any other military tribunal or any
member thereof, in reaching the findings or sentence
in any case, or the action of any convening, approving,
or reviewing authority with respect to his Jjudicial

gets,”

References:

AW 88
Proposed AGN, Arts. 9(45), 39(J)

Commentagz:

This Article incorporates the provisions of
AW 88. 1In addition it prohibits the convening authority
from Influencing the law officer or counsel. This 1is
similar to the Proposed AGN except that the Secretary
of the Navy would control such coercion by regulation.

This Article is not intended to preclude a
reviewing authority from making fair comment on errors
of the court 1n an opinion which is made in the course
of review, or from returning a record for revision of
errors, or from taking appropriate action when a member
of a court has so misbehaved as to abandon his Jjudicial
responsibilities or duties.

Article 98 of this Code would make violations
of this Article an offense.

% W% x
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"ART, 38. Duties of Trial Counsel and Defense Counsel.

(a) The trial counsel of a general or special
court-martial shall prosecute in the name of the Unlted
States, and shall, under the direction of the court,
prepare the record of the proceedings.

(b) The accused shall have the right to be
represented in his defense before a general or special
court-martial by civilian oounsel i1f provided by him,
or by military counsel of his own selection if reason-
ably available, or by the defense counsel duly appointed
pursuant to Article 27. Should the accused have counsel
of his own selection, the duly appointed defense counsel,
and assistant defense counsel, if any, shall, if the
accused so desires, act as his assoclate counsel; other-
wise they shall be excused by the president of the court.

(¢) 1In every court-martial proceeding, the
defense counsel may, in the event of conviction, forward
for attachment to the record of proceedings a brief of
such matters as he feels should be considered in behalf
of the accused on review, including any obJjection to the

contents of the record which he may deem appropriate.

(d) An assistant trial counsel of & general

court-martial may, under the direction of the trial
counsel or when he is qualified to be a trial counsel
as required by Article 27, perform any duty imposed by

law, regulation, or the custom of the service upon the
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trial counsel of the court. An assistant trial counsel
of a special court-martilal may perform any duty of the
trial counsel.

(e) An assistant defense counsel of a
general or special court-martial may, under the direction
of the defense counsel or when he is qualified to be the
defense counsel as required by Article 27, perform any
duty imposed by law, regulation, or the custom of the

service upon counsel for the accused."

References:

¥k P T o ) 2 :
Proposed AGN, Arts. 18(b), 18(c), 24(b), 38

Commentary:

Subdivisions (2) and (b) are derived from
AW 17 and AW 11.

Subdivision (e¢): A similsr provisiocn appearing
in the proposed AGN, Art. 78, made it mandatory for
defense counsel either to submit a brief of such matters
as he felt should be considered on review or a statement
setting forth his reasons for not so doing. This pro-
visicn was not adopted because it was felt that if the
latter alternative were chosen it might actually prejudice
the accused on review. The permissive provision is in-
serted in the Code to encourage defense counsel to submit
briefs in appropriate cases.

Subdivisions (d) and (e ) are derived from
AW 116. Stricter requirements governing the circumstances
under which assistant counsel may act independently of
the trilal counsel or defense counsel are imposed in order
to maintein the quality of counsel and to protect the
accused.
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"ART. 39. Sesslons.

Whenever a general or special court-martial
is to deliberate or vote, only the members of the
court shall be present. After a general court-martial
has finally voted on the findings, the court may re-
quest the law officer and the reporter to appear
before the court to put the findings in proper form,
and such proceedings shall be on the record. All
other proceedings, including any other consultation
of the court with counsel or the law officer shall be
made a part of the record and be 1n the presence of
the accused, the defense counsel, the trial counsel,

and in general court-martial cases, the law officer."

References:

AW 8, 30
NC&B, secs. 373, 402

Commentary:

This Article expands the provisions of AW 30
to regquire the presence of all parties and the law
officer except when the members of the court retire
to vote or deliberate, or when the law officer is to
record the findings. In the latter case, the reporter
is to accompany the law officer and a verbatim transeript
of the proceedings 1s to be kept. The Article also
prohibits the court from consulting with either the
trial counsel, counsel for the accused, or the law
officer in the absence of the others. The requilrement
of AW 8 that no evidence be received in the absence
of the law officer is extended in that the law officer
must be present at all times except when the members
are to vote or deliberate. The law officer is not a
'member" of the court and is not to be present during
deliberations or voting. See Article 26.

* ¥ X * *
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"ART. 40. Continuances.

A court-martial may, for reasonable cause,
grant a continuance to any party for such time and

as often as may appear to be just."

References:

AW 20
Proposed AGN, Art. 37

Commentary:

This Article follows the present Army and
Navy provisions.

"ART. 41. Challenges.

(a) Members of a general »r special court-martial
and the law officer of a general court-martial may be
challenged by the accused or the trial c.unsel for cause
stated to the court. The court shall determine the
relevancy and valldity of challenges for cause, and
shall not recelve a challenge to more than one person
at a time. Challenges by the trial counsel shall
ordinarily be presented and decided before those by the
accused are offered.

(b) The accused and trial counsel shall each
be entitled to one peremptory challenge, but the law

officer shall not be challenged except for cause."




References:

AW 18 -
Proposed AGN, Arts. 19, 24(b), 25

Commentary:

This Article adopts present Army and Navy pro-
visions except that the Navy has not heretofore permitted
a peremptory challenge.

* ¥ % ¥ *
"ART. 42. Oaths.
(a) The law officer, all interpreters, and, in

general and special courts-martial, the members, the trial

counsel, assistant trial counsel, the defense counsel, assis-

tant defense counsel, and the reporter shall take an oath or
affirmation in the presence of the accused to perform their
duties faithfully.

(b) All witnesses before courts-martial shall be

examined on oath or affirmation.”

References:

AW 19
AGN Arts. 28, 40, 41
Proposed AGN, Arts. 19, 25

Commentary:

This Article requires that officials and
clerical assistants of general and special courts-
martial be sworn. The oaths are not specified 1n the
Code as it is felt that the language of the oaths is
suitable matter for regulations.

The Article does not require the court to be
resworn in every case. The language would allow a court
to be sworn once a day where there is to be more than
one trial, if the accused in each trial 1s present at
the time that the court is initially sworn.

* X X K X
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"ART. 43, Statute of Limitations.

(a) A person charged with desertion or absence
without leave in time of war, or with aiding the enemy,
mutiny, or murder, may be tried and punished at any time
without limitation.

(b) Except as otherwise provided in this Article,
a person charged witn desertion in time of peace or any
of the offenses punishable under Articles 119 through
132 inclusive shall not be liable to be tried by court-
martial if the offense was committed more than three years
before the receipt of sworn charges and specifications by
an offlcer exercising summéry court-martial Jjurisdiction
over the command.

‘(¢) Except as otherwise provided in this Article,

a person charged with any offense shall not be liable to.

be tried by court-martial or punished under Article 15
1f the offense was commlitted more than two years before
the ceceipt of sworn charges and specifications by an
officer exercising summary court-martisl Jjurisdiction
over the command or before the imposition of punishment
under Article 15.

(d) Periods in which the accused was absent
from territory in which the United States has the
authority to apprehend him, or in the custody of civil
authorities, or in the hands of the enemy, shall be ex-
cluded in computing the period of limitation prescribed
in this Article. |
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(e) In the case of any offense the triasl of
which in time of war is certified to the President by
the Secretary of the Department to be detrimental to
the prosecution of the war or inimical to the national
security, the period of limitation prescribed in this
Article snall be extended to six months after the termi-
nation of hostilities as proclaimed by the President or
by a joint resolution of Congress.

(f) When the United States is at war, the running
of any statute of limitations applicable to any offense --

(1) 4nvolving fraud or attempted fraud
against the United States or any agency thereof
in any manner, whether by conspiracy or not; or

" (2) committed in connection with the
acquisition, care, handling, custody, control or
disposition of any real or personal property of

United States; or

(3) committed in connection with the nego-

‘tlation, procurement, award, performence, payment

for, interim financing, cancellation, or other

termination or settlement, of any contract, sub-

contract or purchase order which is connected

with or related to the prosecution of the war,

or with any disposition of termination inventory
by any war contractor or Government agency;

shall be suspended until three years after the termination
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of hostilities as proclaimed by the President or by a joint
resolution of Congress."
References:

AW 39

Proposed AGN, Art. 5(b)

Title 18, USC, g 3287 (1948), (Wartime suspension
of limitations)

Commentary:

Subdivision (a): Adopted from AW 39 and Pro-
posed AGN, Art. 5(b). "Aiding the enemy" is added to
the l1list of offenses which may be tried and punished at
any time.

Subdivision (b): Adopted from AW 39. The time
when the period of limitation will stopr running is changed
from the time of arraignment to the time sworn charges
and specificatlions are received by an officer exercising
summary court-martial jurisdiction over the command.

-This provision is considered preferable to the more in-

definite provision in AW 39 that the statute 1is tolled
when "by reason of some manifest impediment the accused
shall not have been amenable to military justice."

Subdivision (¢): This covers all other
offenses. The period of limitation is made applicable
to trials by court-martial and to punishment by a
commanding officer.

Subdivision (d): The language used in the
second provisc of AW 39 is changed because of its in-
definiteness. The clauses "in the custody of civil
authorities" and "in the hands of the enemy" are adopted
from Navy proposals.

Subdivision (e): Adopted from AW 39.

Subdivision (f): Incorporates the provision
in Title 18, U.S.C. 8 3237, which otherwise might not
be applicable to court-martial cases.

* K ¥ K K
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"ART. 44. Former Jeopardy.

No person shall, without his consent, be tried
a second time for the same offense; but no proceeding
in which an accused has been found gullty by & court-
martial upon any charge or specification shall be held
to be a trial 1in the sense of this Article until the
finding of gullty has become final after review of the

case has been fully completed."

References:

AW 40
NC&B, sec. 408

Commentary:

This Article is derived from the first paragraph

of AW 40. The second paragraph of AW 40 is covered in
Article 62 of this Code. ,

x % X % ¥

"ART. 45. Pleas of the Accused.

(a) If an accused arraigned before a court-
martial makes any irregular pleading, or after a plea
of gullty sets up matter inconsistent with the plea, or
if it appears that he has entered the plea of guilty
improvidently or through lack of understanding of its
meaning and effect, or i1f he falls or refuses to plead,
a plea of not gullty shall be entered in the record, and

the court shall proceed as though he had pleaded not

gullty.
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(b) A plea of gullty by the accused shall

not be received in a capital case."

References:

AW 21
NC&B, secs. 413, 416, 417

Commentary:

Subdivision (a): Drawn from present Army
and Navy provisions, except for the provision for enter-
ing the plea of not guilty 1in the record, which 1s new.
The question whether the plea of not gullty should be
entered, in the situations covered in this subdivisilon,
willl be treated as an interlocutory question, according
to the procedure prescribed in Art. 51 of this Code.

It is not iIntended that a plea of not guilty
to the offense charged, but gullty to a lesser included
offense, will be an irregular pleading within the
meaning of this Article.

Subdivision (b) is new but enunciates a rule
now followed by the Army, and, as to certain capital
of fenses, by the Navy.

The provisions of this Article will be
supplemented by regulations issued by the President.
It is contemplated that the recommendations of the
Keeffe Board as to the procedure to be followed by a
court-martial when a plea of guilty 1s entered will be
adopted. The proposed procedure is as follows (See
Keeffe Report, p. 142):

(1) In general and special court-martial
cases, the plea should be received only after
the accused has had an opportunity to consult
with counsel appointed for or selected by
him. If the accused has refused counsel, the
plea should not be received.

(2) 1In every case the meaning and effect
of a plea of guilty should be explained to
the accused (by the law officer of a general
court-martial; by the president of a speclal
court-martial; by the summary court), such
explanation to include the following:
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(a) That the plea admits the offense
as charged (or in a lesser degree, if so
pleaded), and makes conviction mandatory.

(b) The sentence which may be imposed.

(¢c) That unless the accused admits
doing the acts charged, a plea of gullty
will not be accepted.

(3) The question whether the plea will be
recelved will be treated as an interlocutory
question.

(4) The explanation made and the accused's
reply thereto should be set forth in the record
of trial exactly as given.

It is also contemplated that the regulations
will provide that the law officer or the court shall explain
the meaning of any specilal defenses or objections which
may appear to be avallable to the accused, in any case in
which he is not represented by counsel, and shall advise
him of his right to make them, both as to the offense
charged and lesser included offenses, before pleading to
the general issue.

The provisions contained 1n Chapter XIII of the
Manual for Courts-Martial, U. S. Army, 1949, dealing with
the procedure for ralsing speclilal defenses and objections
by motion, were considered by the Ad Hoc Committee in
connectlion with this Article and approved as a sound
basis for similar provisions to appear in the new regula-
tions. The Ad Hoc Committee also considered, and approved,
the provisions in the 1949 Manual for Courts-Martial re-
quiring that if it appears from the charges that the
Statute of Limitations has run against an offense, or
in the case of a continuing offense, a part of an offense
charged, the court will bring the matter to the attention
of the accused and advise him of his right to assert the
statute. If the accused pleads gullty to a lesser in-
cluded offense against which the Statute of Limitations
has apparently run, the court will advise the accused
of his right to interpose the statute in bar of trial
and punishment as to that offense. Simllarly, at the
time the court 1s making its findings, if by exceptions
and substitutions the accused is found gullty of a
lesser included offense, to which he has not entered any
plea, the court will advise him ln open court of his
right to avall himself of the statute 1n bar of punish-
ment.

E % X * *




66

"ART. 46. Opportunity to Obtain Witnesses and Other
Evldence.

The trial counsel, defense counsel, and the
court-martial shall have equal opportunity to obtain
witnesses and other evidence in accordance with such
regulations as the President may prescribe. Process
issued in court-martial cases to compel witnesses to
appear and testify and to compel the production of
other evidence shall be similar to that which courts of
the United States having criminal Jurisdiction may law-
fully issue and shall run to any part of the United

States, 1its Territories, and possessions."

References:
AW 22

AGN Art. 42(b)
Proposed AGN, Art. 35.

Commentary:

This Article is based on AW 22 and Proposed
AGN, Art. 35. The first sentence of the Article 1s in-
tended to insure equality between the partlies in securing
witnesses.

It 1s felt appropriate to leave the mechanical
detalls as to the 1ssuance of process to regulation.

* ¥ ¥ ¥ *

"ART. 47. Refusal to Appear or Testify.

(a) Every person not subject to this Code who -
(1) has been duly subpoenaed to appear as

a witness before any court-martial, military
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commission, court of inquiry, or any other

military court or board, or before any

military or civil officer designated to take

a deposition to be read in evidence before

such court, commission or board; and

(2) has been duly paid or tendered the
fees and mileage of a witness at the rates
allowed to witnesses attending the courts of
the United States; and

(3) willfully neglects or refuses to
appear, or refuses to qualify as a witness

or to testify or to produce any evidence

which such person may have been legally sub-

poenaed to produce;
shall be deemed gullty of an offense against the United
States.

(b) Any person who commits an offense denounced
by this Article shall be tried on information in a United
States District Court or in a court of original criminal
Jurisdiction in any of the territorial possessions of
the United States, and Jjurisdiction is hereby conferred
upon such courts for such purpose. Upon conviction, such
persons shall be punished by a fine of not more than $500,
or imprisonment for a period not exceeding six months, or

both.

(c) It shall be the duty of the United States




district attorney or the officer prosecuting for the
Government in any such court of original criminal Juris-
diction, upon the certification of the facts to him by
the military court, commission, court of inquiry, or
board, to file an information against and prosecute any
person violating this Article.

(d) The fees and mileage of witnesses shall
be advanced or paid out of the appropriations for the

compensation of witnesses."

References:

AW 23
AGN Art. 42(c)
Proposed AGN, Art. 35(b)

Commentary:

This Article 1s derived from AW 23. Proposed
AGN, Art. 35(c) 1is similar. The proviso in AW 23 making
certain offenses in Title 18, U.S.C. applicable to pro-
ceedings before courts-martial 1s omitted, since the
language of Title 18 includes the important offenses
against military Justice, such as perjury and bribery of
Judicial officers. See Title 18, U.S.C. 88 206, 210,

1621, 1622 (1948).

"ART. 48. Contempts.
A court-martial, provost court, or military
commission may punish for contempt any person who uses

any menacing words, signs, or gestures in its presence,

or who disturbs its proceedings by any riot or disorder.

Such punishment shall not exceed confinement for 30 days
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or a fine of $100, or both."

References:

AW 32
AGN Art. 42(a)
Proposed AGN, Art. 35

Commentary:

This Article 1s derived from AW 32. The
Proposed AGN, Art. 35 would require contempts by persons
not subjJect to this Code to be tried in civil courts. It
is felt essential to the proper functioning of a court,
however, that i1t have direct control over the conduct of
persons appearing before it.

* % % % =

"ART. 49, Depositions.

(a) At any time after charges have been signed
as provided in Article 30, any party may take oral or
written depositions unless an authority competent to con-
vene a court-martial for the trial of such charges forbids
it for good cause. If a deposition 1s to be taken before
charges are referred for trial, such an authority may
designate officers to represent the prosecution and the
defense and may authorize such offlcers to take the depo-
sition of any witness.

(b) The party at whose instance a deposition
is to be taken shall give to every other party reasonable
written notice of the time and place for taking the depo-

sition.

(c) Depositions may be taken before and authen-

ticated by any military or civil officer authorized by the




laws of the United States or by the laws of the place
where the deposition is taken to administer oaths.
(d) A duly authenticated deposition taken

upon reasonable notice to the other party, so far as
otherwise admissible under the rules of evidence, may
be read in evidence before any military court or
commission in any case not capital, or in any proceeding
before a court of inquiry or military board, if it appears -
(1) that the witness resides, or is beyond
the State, Territory, or District in which the
court, commission, or board is ordered to sit,
or beyond the distance of one hundred miles
from the place of trial or hearing; or
(2) that the witness by reason of death,
age, sickness, bodily infirmity, imprisonment,
military necessity, non-amenability to process,
or other reascnable cause, is unable or refuses
to appear and testify in person at the place of
trial or hearing; or
(3) that the present whereabouts of the
witness 1s unknown.
(e) Testimony by deposition may be adduced by
the defense in capital cases.

(f) A deposition may be read in evidence in

any case in which the death penalty is authorized by law
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but is not mandatory, whenever the convening authority
shall have directed that the case be treated as not
capital, and in such a case a sentence of death may not

be adjudged oy the court-martial."

References:

AW 25, 26
Proposed AGN, Art. 36

Commentary:

Subdivision (a) is derived from the third proviso
of AW 25. The first sentence 1s new in that it permits
any party to take a deposition after charges are signed
unless an officer with authority to convene a court-martial
for the trial of such charges forbids it for good cause.
When such an authority 1s to designate officers to take
depositions, he should consult the accused prior to desig-
nating an officer to represent the accused, or if the
accused has counsel representing him in other pre-trial
matters, such counsel should be designated to represent
the accused if available.

Subdivision (b) conforms to present practice
in all services.

Subdivision (c) is derived from AW 26 and con-
forms to present Navy practice.

Subdivision (d) is derived from AW 25 and
Proposed AGN, Art. 26. The admissibility of a deposition
i1s made dependent upon the need for its use at the time
of trial. The same rules of evidence apply to testimony
in depositions as apply to oral testimony.

Subdivisions (e) and (f) are derived from AW 25.
The Proposed AGN does not contain similar provisions.
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"ART. 50. Admissibility of Records of Courts of Inquiry.

(a). In any case not capital and not extending
to the dismlissal of an officer, the sworn testimony,
contained in the duly authenticated record of proceedings

of a court of inquiry, of a person whose oral testimony

cannot be obtalned, may, if otherwise admissible, be

read in evidence by any party before a court-martial or
military commlssion If the accused was a party and was
accorded the rights of an accused when before the court
of inquiry or if the accused consents to the introduction
of such evidence.

(b) Such testimony may be read in evidence
only by the defense in capital cases or cases extending
to the dismissal of an officer.

(¢) Such testimony may also be read in evidence

before a court of inquiry or a military board."

References:

AW 27
AGN, Art. 60
Proposed AGN, Art. 4%

Commentary:

This Article 1s derived from AW 27 and is
similar to present Navy practice. As to parties before
courts of inquiry, see Article 135(c).

The effect of the use of the words "not capital
and not extending to the dismissal of an officer" 1s that
if the prosecution uses the record of a court of inquiry
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to prove part of the allegations in one specification,
neither death nor dismissal may be adjudged as a result

of a conviction under that specification. The intro-
duction of the record of a court of inquiry by the defense
shall not affect the punishment which may be adjudged.

* ¥ ¥ ¥ ¥

"ART. 51. Voting and Rulings.

(a) Voting by members of a general or special
court-martial upon questions of challenge, on the findings,
and on the sentence shall be by secret written ballot.
The Jjunior member of the court shall in each case count
the votes, which count shall be checked by the president,
who shall forthwith announce the result of the ballot to
the members of the court.

(b) The law officer of a general court-martial
and the president of a special court-martial shall rule
upon interlocutory questions, other than challenge, aris-
ing during the proceedings. Any such ruling made by the
law officer of a general court-martial upon any inter-

locutory question other than a motion for a finding of

not gullty, or the question of accused's sanity, shall

be final and shall constitute the ruling of the court;

but the law officer may change any such ruling at any

time during the trial. Unless such ruling be final, 1if
any member obJjects thereto, the court shall be cleared and
closed and the question decided by a vote as provided in

Article 52, viva voce, beginning with the Junior in rank.
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(¢) Before a vote is taken on the findings,
the law officer of a general court-martial and the
president of a speclal court-martial shall, 1in the
presence of the accused and counsel, instruct the court
as to the elements of the offense and charge the court -

(1) that the accused must be presumed
to be innocent until his guilt is esfiablished

byr}egalrand competent evidence beyond

reasonable doubt;

(2) that in the case being considered,
if there 1s a reasonable doubt as to the guilt

of the accused, the doubt shall be resolved in

favor of the accused and he shall be acquitted; .

(3) that if there 1s a reasonable doubt
as to the degree of gullt, the finding must be
in a lower degree as to which there 1is no such
doubt; and

(4) that the burden of proof to establish
the gullt of the accused beyond reasonable

doubt 1s upon the Government."

References:

AW 31
Proposed AGN, Art. 24




Commentary:

This article is derived from AW 31. The
provision of AW 31 allowing the law officer to consult
with the court before making a ruling 1is deleted. 1In
subdivision (c¢) the law officer and the president of a
special court-martial are required to instruct the
court as to the elements of the offense in addition to
those matters specified in AW 31.

The Proposed AGN does not require a secret

written ballot, but does require the law officer to
instruct the court as to the elements of the offense.

* * X ¥ *

"ART. 52. Number of Votes Required.

(a)(1) No person shall be convicted of an

offense for which the death penalty is made mandatory by
law, except by the concurrence of all the members of the
court-martial present at the time the vote is taken.

(2) No person shall be convicted of any
other offense, except by the concurrence of two-thirds
of the members present at the time the vote is taken.

(v)(1) No person shall be sentenced to suffer

death, except by the concurrence of all the members of
the court-martial present at the time the vote is taken
and for an offense in this Code made expressly punishable
by death.

(2) No person shall be sentenced to life
imprisonment or to confinement in excess of ten years,
except by the concurrence of three-fourths of the members

present at the time the vote 1s taken.
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(3) All other sentences shall be deter- .

mined by the concurrence of two-thirds of the members
present at the time the vote 1s taken.

(¢) All other questions to be decided by
the members of a general or speclal court-martial
shall be determined by a majority vote. A tile vote
a challenge shall disqualify the member challenged. A
tie vote on a motlon for a finding of not gullty or on
a question of the accused's sanity shall be a determina-
tion against the accused. A tle vote on any other

question shall be a determination in favor of the accused.”

References:

AW 43
AGN Art. 50
Proposed AGN, Art. 28

Commentary:

This Article is derived from AW 43. Proposea
AGN, Art. 28 would require only a majority vote to con-
vict of any offense, but is the same as AW 43 as to the
number of votes required for sentences.

Paragraph (3) of subdivision (b) clarifies
AW 43 as to the number of votes required for a sentence
which does not extend to death or imprisonment in excess
of ten years.

Subdivision (c) clarifies the method for deter-
mination of issues to be decided by a majority vote when
the vote is tied. It is felt that a tle vote on a
challenge should disqualify the person challenged regard-
less of whether the challenge is by the prosecution or
by the defense. It is also felt that a motion for a
finding of not guilty and the question of the accused's
sanity should not be decided by a tlie vote as these are
consideréed again in the vote on the findings. All other
tle votes are determined in favor of the accused.

* ¥ % * B
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"ART. 53. Court to Announce Action.

Every court-martial shall announce 1its findings

and sentence to the parties as soon as determined.”

References:

AW 29
Proposed AGN, Art. 28

Commentary:

This Article is derived from Proposed AGN,
Art. 28 and requires the trial counsel, the accused,
and the defense counsel to be informed of the findings
and sentence as soon as the sentence is determined. The
findings may be announced as soon as they are determined
if it is believed appropriate to do so. AW 29 requires
an acquittal to be announced, but leaves the announcement
of the sentence and findings of gullty to the discretion
of the court. It is felt appropriate, however, that the
accused and his counsel be informed as to the outcome
of the trial as soon as the results are determined.

* % % ¥ *

"ART. 54. Record of Trial.

(a) Each general court-martial shall keep a
separate record of the proceedings of the trial of each
case brought before it, and such record shall be authenti-
cated by the signature of the president and the law
officer. 1In case the record cannot be authenticated by
either the president or the law officer, by reason bf
the death, disability or absence of such officer, it
shall be signed by a member in lieu of him. If both

the president and the law officer are unavailable for

such reasons, the record shall be authenticated by two

members.




78

(b) Each special and summary court-martial
shall keep a separate record of the proceedings in each
case, which record shall contain such matter and be
authenticated in such manner as may be required by
regulations which the President may prescribe.

(¢c) A copy of the record of the proceedings
of each general and speclal court-martial shall be given

to the accused as soon as authenticated."

References:

AW 33, 3%, 111
AGN Arts. 34, 64
Proposed AGN, Arts..1l6(e), 21, 29

Commentary:

Subdivision (a) contains provision similar to
those of Proposed AGN, Art. 29, but differs from AW 33
in that the law officer and the president authenticate
the record of a general court-martial. AW 33 requires
the trial counsel and presldent to authenticate the
record. It 1s intended that records of general courts-
martial shall contain a verbatim transcript of the pro-
ceedings.

Subdivision (b)is derived from AW 34%. This
Article 1s subject to the provision of Article 19 which
requlires a complete record to be kept in cases where a
bad conduct discharge 1s adJjudged.

Subdivision (¢) is ' new. Under AW 111 a copy
of a general court-martlal record is given to the accused
if he demands 1t. Under Navy practlce, the accused is
automatically given a copy of the record of a general
court-martial. This Article goes further in that a copy
of the record of a general or special court-martial is
required to be given to the accused. It is felt to be
appropriate that the accused should have a copy of such
records for his personal use. If such records contain
classified matter, means of safekeeping should be provided.

% .8 % ¥ ®
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Part VIII. Sentences.

"ART. 55. Cruel and Unusual Punishments Prohibited.

Punishment by flogging, or by branding,
marking, or tattooing on the body, or any other cruel
or unusual punishment, shall not be adjudged by any
court-martial or inflicted upon any person subject to
this Code. The use of irons, single or double, except

for the purpose of safe custody, is prohibited."

References:

AW 41
Proposed AGN, Art. 31

Commentary:

This Article incorporates present Army and
Navy provisions.

* ¥ ¥ & *

"ART. 56. Maximum Limits.

The punishment which a court-martial may direct
for an offense shall not exceed such limlts as the

President may prescribe for that offense."

References:

AW 45
Proposed AGN, Art. 33(b)

Commentary:

This Article authorizes the President to
establish maximum 1imits of punishment for any offense,
except one for which a mandatory punishment has been
prescribed.
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"ART. 57. Effective Date of Sentences.

(a) Whenever a sentence of a court-martial
as lawfully adjudged and approved includes a forfeiture
of pay or allowances in addition to confinement not
suspended, the forfeiture may apply to pay or allowances
becoming due on or after the date such sentence is
approved by the convening authority. No forfeiture shall
extend to any pay or allowances accrued before such date.

(b) Any period of confinement not suspended
included in a sentence of a court-martisl shall begin
to run from the date the sentence is adjudged by the
court-martial.

(¢) All other sentences of courts-martial

shall become effective on the date ordered executed."

References:

AW 16, 47(a)
Proposed AGN, Art. 39

Commentary:

This Article is new. Subdivision (a) prohibits
the forfeiture of pay or allowances becoming due before
the date of approval by the convening authority. Former-
ly an Army court-martial sentence could forfeit such
earnings. In addition, subdivision (a) permits the for-
feiture of pay and allowances becoming due after the date
of' approval by the convening authority but before the
date of final approval by the Secretary, where such final
approval is necessary. It is felt appropriate that where
an accused 1s sentenced to both forfeiture and confinement,
the forfeiture should reach all pay becoming due while the
accused 1s in confinement awaiting final approval of the
sentence. Under Article Tl such pay cannot be taken until
the sentence 1is ordered executed after any such required
final approval.
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Subdivision (b) requires a sentence of confine-
ment to begin to run on the date that it is adjudged even
though the accused is not actually in confinement, unless
the sentence 1s suspended.

AW 16 has been held to prohibit the forfeiture
of pay of an accused until the sentence has been finally
approved. This has resulted in a prisoner under sentence
of a court-martial drawing full pay until a dismissal or
discharge 1s finally approved. The Proposed Navy AGN
would make all sentences of forfelture or confinement
effective as soon as adjudged.

* % ¥ X *

"ART. 58. Execution of Confinement.

(a) Under such instructions as the Department
concerned may prescribe, any sentence of confinement
ad judged by a court-martial or other military tribunal,
whether or not such sentence includes discharge or dismissal,
and whether or not such discharge or dismissal has been
executed, may be carried into execution by confinement in
any place of confinement under the control of any of the
armed forces, or in any penal or correctional institution
under the control of the United States, or which the
United States may be allowed to use; and persons so con-
fined 1In a penal or correctional institution not under
the control of one of the armed forces shall be subject
to the same discipline and treatment as persons confined
or committed by the courts of the United States or of
the State, Territory, District or place in which the in-
stitution is situated.

(b) The omission of the words "hard labor"

in any sentence of a court-martial'adjudging confinement
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shall not be construed as depriving the authority execut-
ing such sentence of the power to require hard labor as

a part of the punishment."

References:

AW 37, 42
AGN Art. 7

Commentary:

Subdivision (a) is derived from AGN Art. 7
which permits the Navy to transfer court-martial prisoners
to institutions under the control of the Department of
Justice. The Navy has found thils practice to be bene-
ficial both to the service and to the prisoner. Both the
Army and Navy officers in charge of correctional policles
recommend the adoption of subdivision (a). It 1is the
policy of the armed forces to segregate youthful and
rehabilitable prisoners from the hardened criminals and
incorrigibles and to provide for the maximum rehabilita-
tion of prisoners for the purpose of restoration to duty
or successful adjustment in civil life. However, due to
lack of facilities and personnel with long and continuous
experience in the highly technical and speclalized phases
of penology, the armed forces have serious handicaps in
dealing with prisoners with long civilian criminal records,
criminal psychopaths, sex deviates, violent incorrigibles
and other prisoners requiring speclal treatment. The
Army in operating under AW 42 has met with great diffi-
culty in segregating the varied types of prisoners and
in giving them speclalized treatment. It is felt that
the rehabilitation of prisoners who create special prob-
lems could be expedited by transferring them to the highly
specialized institutions under contrcl of the Department
of Justice, which range frem training schools and reform-
atories to major penitentiaries and provide for the treat-
ment of prisoners according to theilr needs.

From past experience, the services have found
that the type of treatment suited for individuzls does
not depend on the type of offense or on the length of
the sentence. Many of the prisoners who cause special
problems in disciplinary barracks are those convicted
of military offenses, such as AWOL or desertion.
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Subdivision (b) incorporates the second
proviso of AW 37 and conforms to present Navy practice.

* ¥ ¥ X ®
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Part IX. Review of Courts-Martial.

"ART. 59. Error of Law; Lesser Included Offense.

(a) A finding or sentence of a‘court-martial
shall not be held incorrect on the ground of an error
of law unless the error materially prejudices the sub-
stantial rights of the accused.

(b) Any reviewing authority with the power
to approve or affirm a finding of guillty may approve or
affirm, lnstead, so much of the finding as includes a

lesser included offense."

References:

AW 37, 47(f), 49(a)
Proposed AGN, Art. 39(d), (e)
NC&B, sec. 472

Commentary:

Subdivision (a) is adapted from AW 37. In
light of certain new procedural requirements in this
Code, such as the requirement that the law officer of
a general court-martial instruct the court as to the
elements of the offense, this subdivision i1s an extremely
important one and should be given full force and effect.
On the matter of technical errors NC&B sec. 472 contains
the following statement: "If there has been no mis-
carriage of Justice, the finding of the court should not
be set aside or a new trial granted because of technical
errors or defects which do not affect the substantial
rights of the accused."

Subdivision (b) is taken from AW 47(f), 49(a)
and Art. 39(d), (e) of the Proposed AGN. MCM par. 78(c)
defines a lesser included offense as follows: "The test
as to whether an offense found 1s necessarily included
in that charged is that 1t is included only if it is
necessary 1n proving the offense charged to prove all the
elements of the offense found."

% ¥ ¥ B »




"ART. 60. Initial Action on the Record.

After every trlal by court-martial the record
shall be forwarded to the convening authority, and
action thereon may be taken by the officer who convened
the court, an officer commanding for the time being, a
successor in command, or by any officer exercising

general court-martial jurisdiction."

References:

AW 35, 47(9&
NC&B, sec. 479

Commentary:

This Article 1is taken principally from AW 47(e).
There 1is no simlilar provision in the AGN, but NC&B, sec. .
479 provides that the reviewing power vests in the office,
not the person, of the authority so acting.

% 3% % % ¥

"ART. 61. Same - General Court-Martial Records.

The convening authority shall refer the record

of every general court-martial to his staff Judge advocate
or legal ofrficer, who shall submit his written opinion
thereon to the couvening authority. If the final action
of the court has resulted in an acquittal of all charges
and specifications, the opinion shall be limited to
questions of Jurisdiction and shall be forwarded with the
record to The Judge Advocate General of the armed force

of which the accused is a member."




References:
AW 35, 47(c)
Commentary:

This Article is drawn principally from AW 47(c).
The requirement that the convening authority refer the
record to his staff Judge advocate or legal officer 1s
new for the Navy. The requirement that the staff Judge
advocate or legal officq? write an opinion on the Juris-
diction of the court in cases of acguittal conforms to
present Army practice. éee Article 65 with reference
to opinions and records in cases where there is a finding

of gullty.
*-l-*;*

"ART. 62. Reconsideration and Revision.

(a) If a case before a court-martial has been
dismissed on motion and the ruling does not amount to a
finding of not guilty, the convening authority may return
the record to the court for reconsideration of the ruling
and any further appropriate action.

(b) Where there is an apparent error or omission
in the record or where the record shows improper action
by a court-martial with respect to a finding or sentence
which can be rectified without material prejudice to the
substantial rights of the accused, the convening authority

may return the record to the court for appropriate action.

In no case, however, may the record be returned --

(1) for reconsideration of a finding of
not guilty or a ruling which amounts to a finding

of not gullty; or
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(2) for increasing the severity of the
sentence unless the sentence prescribed for

the offense is mandatory."

References:

AW 40

Proposed AGN, Art. 39(1)
MCM, pars. 6h(f), 83, 87(b)
NC&B, secs. 410, 458-468

Commentary:

No provision similar to subdivision (a)is
found in either the AW or the AGN. Under present Army,
Navy and Air Force practice, however, the convening
authority has the power set out in this subdivision.
See MCM, par. 64(f§ and NC&B, sec. 4l0.

Subdivision (b) 1s based on AW 40. Under this
subdivision the convening authority may return the record
where the court has falled to prescribe a mandatory punish-
ment or where it has found the accused guilty of a specifi-
cation and not guilty of a charge and the specification
sufficliently alleges a violation of some Article. He may
also return the record for correction of other errors,
such as clerical errors.

* ¥ O X *

"ART. 63. Rehearings.

(a) If the convening authority disapproves the
findings and sentence of a court-martial he may, except
where there 1s lack of sufficient evidence in the record to
support the findings, order a rehearing, in which case he
shall state the reasons for disapproval. If he does not
order a rehearing, he shall dismiss the charges.

(b) Every rehearing shall take place before a

court-martial composed of members not members of the
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court-martial which first heard the case. Upon such
rehearing the accused shall not be tried for any offense
of which he was found not gullty by the first court-
martial, and no sentence in excess of or more severe than
the original sentence shall be imposed unless the sentence

is based upon a finding of guilty of an offense not con-

sidered upon the merits in the original proceedings or

unless the sentence prescribed for the offense is mandatory."
References:

AW 52
NC&B, sec. 477

Commentary:

This Article is adopted from AW 52. The Navy
has no similar statutory provision. The Army term "re-
hearing" has been adopted to distinguish a proceeding
under this Article from the new trial specified 1n Article

73.

Subdivision (a) provides, in conformance with
the usual concept of double Jjeopardy, that the convening
authority shall not order a rehearing where the prosecution
has failed to establish a "prima facie case" - has failed,
as a matter of law, to introduce sufficient evidence to
warrant the finding. The phrase "evidence in the record"
is intended to authorize rehearings where the prosecution
has made its case on evidence which was improperly ad-
mitted at the trial, evidence for which there may well
have been an admissible substitute.

Subdivision (b) contains the limitations on the
sentence which can be adjudged by a court on rehearing,
with an exception for mandatory sentences. Without this
exception the court on rehearing could impose no sentence
at all where the original sentence was less than that made
mandatory for the offenses. For a mandatory sentence see
Article 133.
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A rehearing is a continuation of the former
proceeding, and if the original court had no juris-
diction in the case, none of the restrictions of this
Article apply to a subsequent trial on the same charges.

% % % % %

"ART. 64. Approval by the Convening Authority.

In acting on the findings and sentence of a

court-martial, the convening authority shall approve

only such findings of guilty, and the sentence or such
part or amount of the sentence, as he finds correct in
law and fact and determines should be approved. Unless
he indicates otherwilise, approval of the sentence shall

constitute approval of the findings and sentence."

References:

AW 47(c), (f)
AGN Arts. 33, 5%, 64(4)
Proposed AGN, Art. 39(b)

Commentarz:

This Article substantially conforms to present
practice in all the armed forces. The convening authority
can approve a finding only if he finds that it conforms
to the weight of the evilidence and that there has been no
error of law which materially prejudices the substantial
rights of the accused. See Article 59, Commentary. He
may approve only so much of a finding as involves a find-
ing of gullty of a lesser included offense. See Article
59. He may disapprove a finding or a sentence for any
reason.
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"ART. 65. Disposition of Records After Review by the
Convenling Authority.

(a) When the convening authority has taken
final action in a general court-martial case, he shall
forward the entire record, including his action thereon
and the opinion or opinions of the staff judge advocate
or legal officer, to the appropriate Judge Advocate
General.

(b) Where the sentence of a special court-
martial as approved by the convening authority includes
a bad conduct discharge, whether or not suspended, the
record shall be forwarded to the officer exercising
general court-martial Jjurisdiction over the command to
be reviewed in the same manner as a record of trial by
general court-martial or directly to the appropriate
Judge Advocate General to be reviewed by a Board of Review.
If the sentence as approved by an officer exercising
general court-martial Jjurisdiction includes a bad conduct
discharge, whether or not suspended, the record shall be
forwarded to the appropriate Judge Advocate General to
be reviewed by a Board of Review.

(¢) All other special and summary court-martial
records shall be reviewed by a judge advocate of the Army
or Air Force, a law specialist of the Navy, or a law
specialist or lawyer of the Coast Guard or Treasury De-

partment, and shall be transmitted and disposed of as the

Secretary of the Department may prescribe by regulations."”




References:

AW 35, 36
Proposed AGN, Arts. 21, 39(d), 39(e)

Commentary:

Subdivision (a) incorporates present Army
practice. Navy practice 1s similar except that no
opinion by the legal officer is required.

Subdivision (b) is derived from AW 36 except
that the record may be sent directly to The Judge
Advocate General. This alternative is permitted in order
to provide for situations where no Judge advocate or law
specialist is assigned to the staff of the officer exer-
cising general court-martial Jurisdiction or where
direct transmittal to The Judge Advocate General or a
branch office would be more expeditious. Proposed AGN,
Art. 39(d) is similar to AW 36.

Subdivision (c¢) permits the review of other
special and summary courts-martial to be prescribed
by regulations, subjJect to the requirement that all such
records shall be reviewed by a law specilalist or Judge
advocate (or lawyer in a Coast Guard case). The reason
for this provision is that the volume of cases, the
availlability of law specialists and judge advocates,
and the feasibility of reviewing records in the field may
differ in the various armed forces.

The disposal of special and summary court-
martial records is also left to regulation, because of
the varying needs of the armed forces. It is intended,
however, that such records shall be retained until no
longer of use either to the armed force concerned or to
the accused.

* ¥ % % B

"ART. 66. Review by the Board of Review.

(a) The Judge Advocate General of each of the
armed forces shall constitute in his office one or more
Boards of Review, each composed of not less than three
officers or civilians, each of whom shall be a member of

the bar of a Federal Court or of the highest court of a




State of the United States.

(b) The Judge Advocate General shall refer to
a Board of Review the record in every case of trial by
court-martial 1n which the sentence, as approved, affects
a general or flag officer or extends to death, dismissal
of an officer, cadet, or midshipman, dishonorable or bad
conauct discharge, or confinement for more than one year.

(¢) In a case referred to it, the Board of
Review shall act only with respect to the findings and
sentence as approved by the convening authority. It
shall affirm only such findings of guilty, and the sentence
or such part or amount of the sentence, as it finds
correct in law and fact and determines, on the basis of
the entire record, should be approved. In considering
the record 1t shall have authority to welgh the evidence,
Judge the credibility of witnesses, and determine con-
troverted questions of fact, recognizing that the trial

court saw and heard the witnesses.

(d) If the Board of Review sets aside the

findings and sentence, 1t may, except where the setting
aside is based on lack of sufficient evidence in the
record to support the findings, order a rehearing. Other-
wise 1t shall order that the charges be dismissed.

(e) Within ten days after any decision by a

Board of Review, The Judge Advocate General may refer
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the case for reconsideration to the same or another
Board of Review.

(f) Otherwise, The Judge Advocate General
shall, unless there 1s to be further action by the
President or the Secretary of the Department or the
Judicial Council, instruct the convening authority
to take action in accordance with the decision of the
Board of Review. If the Board of Review has ordered
a rehearing but the convening authority finds a rehear-
ing impracticable, he may dismiss the charges.

(g) The Judge AdvocatesGeneral of the armed
forces shall prescribe uniform rules of procedure for
proceedings in and before Boards of Review and shall meet
periodically to formulate policies and procedure in
regard to review of court-martial cases in the Offices
of the Judge Advocates General and by the Boards of

Review."

References:

AW 50(a), (d), (e), (g); 51,52
Proposed AGN, Art. 39%e5, L

Commentary:

This Article adopts the Army system of review
by a formally constituted board. Required qualifications
of the members are new, however, and a provision per-
mitting civilian members has been added for the Coast
Guard. See subdivision (a).




ok

Review of all the cases specified in subdivision
(b) is automatic, whether or not the sentence 18 sus-
pended. The types of cases recelving automatic review
by the Board are substantially the same as those under the
present Articles of War except that for sentences involving
penitentiary confinement there have been substituted sen-
tences 1involving confinement for more than one year. This
conforms to changes in the system of confinement in Article
28. For review of other cases by a Board of Review see Article
9.

The Board of Review shall affirm a finding of
gullty of an offense or a lesser included offense (see
Article 59) if it determines that the finding conforms
to the welght of the evidence and that there has been no
error of law which materially prejudices the substantial
rights of the accused. 3See Article 59, Commentary. The
Board may set aside, on the basis of the record, any part
of a sentence, either because it 1s 1llegal or because it
is inappropriate. It 1s contemplated that this power will
be exercised to establish uniformity of sentences through-
out the armed forces. See Article 67(g).

Subdivision (d) deals with the power to order
a rehearing. See Article 63.

* X * ¥ *

"ART., 67. Review by the Judicial Council.

(2) There is hereby established in the National

Military Establishment a Judicial Council. The Judicial
Council shall be composed of not less than three members.
Each member of the Judicial Council shall be appointed
by the President from civilian 1life and shall be a member
of the bar admitted to practice before the Supreme Court
of the United States, and each member shall receive com-
pensation and allowances equal to those paid to a Judge

of a United States Court of Appeals.
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(b) Under rules of procedure which it shall
prescribe, the Judicial Council shall review the record
in the following cases:

(1) All cases in which the sentence,

as affirmed by a Board of Review, affects

a general or flag officer or extends to death;
(2) All cases reviewed by a Board of

Review which The Judge Advocate General orders

forwarded to the Judicial Council for review;

and
(3) All cases reviewed by a Board of

Review in which, upon petition of the accused

and on good cause shown, the Judicial Council

has granted a review.

(¢) The accused shall have 30 days from the time
he is notified of the decision of a Board of Review to
petition the Judicial Council for a grant of review. The
Judicial Council shall act upon such a petition within
15 days of the receipt thereof.

(d) 1In any case reviewed by it, the Judicial

Council shall act only with respect to the findings and
sentence as approved by the convening authority and as

affirmed or set aside as incorrect in law by the Board of

Review. In a case which The Judge Advocate General orders




forwarded to the Judicial Council, such action need be
taken only with respect to the issues raised by him.

In a case reviewed upon petition of the accused, such
action need be taken only with respect to issues speci-
fied in the grant of review. The Judicial Council shall
take action only with respect to matters of law.

(e) 1If the Judicial Council sets aside the
findings and sentence, it may, except where the setting
aside is based on lack of sufficient evidence in the
record to support the findings, order a rehearing. Other-
wise it shall order that the charges be dismissed.

(f) After it has acted on a case, the Judicial
Council may direct The Judge Advocate General to return the
record to the Board of Review for further review 1in accord-
ance with the decision of the Judicial Council. Otherwise,
unless there is to be further action by the President,
or the Secretary of the Department, The Judge Advocate
General shall instruct the convening authority to take
action in accordance with that decision. If the Judicial
Council has ordered a rehearing, but the convening authority
finds a rehearing impracticable, he may dismiss the charges.

(g) The Judicial Council and The Judge Advocates
General of the armed forces shall meet annually to make a
ccmprehensive survey of the operation of this Code and

report to the Secretary of Defense and the Secretaries of




the Departments any recommendations relating to uniformity
of sentence policies, amendments to this Code, and any

other matters deemed appropriate.”

References:

AW 48, 49, 50 (a), (c), (g); 51, 52
Proposed AGN, Art. 39(g)

Commentarz:

This Article 1s new although the concept of a
final appellate tribunal is not. Proposed AGN, Art.
39(g) provides for a board of appeals while AW 50(a)
provides for a Judicial Council. Both of these tribunals,
however, are within the Department. The Judicial Council
provided for in this Article 1s established in the National
Military Establishment and 1s to review cases from all the
armed forces. The members are to be highly qualified civil-
ians and the compensation has been set to attract such
persons.

Automatic review before the Judicial Council is
provided for all cases which must be approved by the
President. See AW 71. The Judge Advocate General may
direct that a case be reviewed by the Council, and an
accused may request review and will receive it where the
Council finds good cause.

The time limits specified in subdivision (c)
are necessary to eliminate undue delay in the execution
of sentences.

The Judicial Council takes action only with
respect to matters of law. In this it differs from the
final appellate tribunals now set up in or proposed for
the Departments. It may act only with respect to the
findings and sentence as approved by the convening author-
ity. If the Board of Review has set aside a finding as
against the weight of the evidence this decision cannot
be reconsidered by the Council. If on the other hand,
the Board has set a case aside because of the improper
introduction of evidence or because of other prejudicilal
error, the Judicial Council may reverse 1f it finds there
has been no such error.




The Council shall affirm the findings and
the sentence if it determines that, with respect to
the matters which it considers, there has been no error
of law which materially prejudices the substantial
rights of the accused. See Article 59, Commentary. It
may affirm so much of a finding of gullty as involves
a finding of gullty of a lesser included offense. See
Article 59. The only action which the Council may
take with respect to the sentence is to determine
whether or not it is within legal limits.

As to the power to order a rehearing covered
in subdivision (e), see Article 63.

Subdivision (g) assures an annual review of
sentence policies of the armed forces. This 1s provided
to assure uniformity.

* ¥ % % *®

"ART. 68. Branch Offices.

(a) Whenever the President deems such action
necessary, he may direct The Judge Advocate General to
establish a branch office, under an Assistant Judge
Advocate General, with any distant command, and to
establish in such branch office one or more Boards of
Review. Such Assistant Judge Advocate General and any
such Board of Review shall be empowered to perform

for that command, under the general supervision of The

Judge Advocate General, the duties which The Judge

Advocate General and a Board of Review 1n his office

would otherwlse be required to perform in respect of




all cases 1involving sentences not requiring approval by
the President.

(b) In time of emergency, the President may
direct that one or more temporary Judicial Councils be
established for the period of the emergency, each of
which shall be under the general supervision of the

Judicial Council."

References:
AW 50(c)
Commentary:

Subdivision (a) incorporates AW 50(c) with
modifications to conform to the review under this Code.
The AGN contains no similar provision, but the Navy feels
that it would be useful in times of emergency.

Subdivision (b) provides for expansion of the
Judicial Council in time of emergency. Such temporary
Judicial Counecils are placed under the supervision of
the permanent Judicial Council for the purpose of uniformity.

* X ¥ ¥ %

"ART. 69. Review in the Office of the Judge Advocate
General.

Every record of trial by general court-martial,
in which there has been a finding of gullty and a sentence,
the appellate review of which 1s not otherwise provided
for by Article 66, shall be examined in the Office of the

Judge Advocate General. If any part of the findings or




sentence is found unsupported in law, or if The Judge
Advocate General so directs, the record shall be re-
viewed by a Board of Review in accordance with Article

66, but in such event there will be no further review

by the Judicial Council."

References:

AW 50(f)
Proposed AGN, Art. 39(e)

Commentary:

This Article conforms to AW 50(f). Since these
cases involve minor sentences, no review by the Judicilal
Council is felt to be appropriate.

* % % * *

"ART. T70. Appellate Counsel.

(a) The Judge Advocate General shall appoint
in his office one or more officers as Appellate Govern-
ment Counsel, and one or more officers as Appellate
Defense Counsel.

(b) It shall be the duty of Appellate Govern-
ment Counsel to represent the United States before the
Board of Review or the Judicial Council when directed
to do so by The Judge Advocate General.

(¢) It shall be the duty of Appellate Defense
Counsel to represent the accused before the Board of Review
or the Judicial Council --

(1) when he is requested to do so by the




accused; or
(2) when the United States is represented

by counsel; or

(3) when The Judge Advocate General has

requested the reconsideration of a case before

the Board of Review or has transmitted it to the

Judicial Council.

(d) The accused shall have the right to be
represented before the Judicial Council or the Board of
Review by civilian counsel if provided by him.

(e) The Appellate Counsel shall also perform
such other functlons in connection with the review of
court-martial cases as The Judge Advocate General shall

direct."

References:
None
Commentary:

This Article 1s new and 1s included in the Code
in order that the accused may be represented on review.
Such representation will assure that the accused's case
will be thoroughly considered. Appellate counsel should
have the qualifications of counsel before a general cours-
martial. See Article 27(b).

¥* ¥ ¥ # *




"ART. 71. Execution of Sentence; Suspension of Sentence.

(a) No court-martial sentence extending to
death or involving a general or flag officer shall be
executed until approved by the President. He shall
approve the sentence or such part, amount, or commuted
form of the sentence as he sees filt, and may suspend the
executlion of the sentence or any part of the sentence,
as approved by him, except a death sentence.

(b) No sentence extending to the dismissal of

an officer, cadet, or midshipman shall be executed until

approved by the Secretary of the Department, or such Under

Secretary or Assistant Secretary as may be designated by
him. He shall approve the sentence or such part, amount,
or commuted form of the sentence as he sees fit, and may
suspend the execution of any part of the sentence as
approved by him. In time of war or national emergency
he may commute a sentence of dismissal to reduction to any
enlisted grade. A person who 1s so reduced may be required
to serve for the duration of the war or emergency and six
months thereafter.

(¢) No sentence which includes, unsuspended,
a dishonorable or bad conduct discharge, or confinement
for more than one year shall be executed until affirmed
by a Board of Review and, 1n cases reviewed by it, the

Judicial Council.




(&) All other court-martial sentences, unless
suspended, may be ordered executed by the convening
authorlity when approved by him. The convening authority
may suspend the execution of any sentence, except a

death sentence."

References:

AW 44, 47(d), 48(a), 48(c), 49, 50(e)
Proposed AGN, Art. 39(a), 39(05

Commentary:

Subdivision (a) is derived from AW 48(a).
Proposed AGN, Art. 39(a) is similar except that sentences
involving a flag officer are treated in the same manner
as sentences involving other officers. The words "as he
sees fit" are intended to give the President absolute
discretion in determining the amount of the sentence to
be approved by him.

Subdivision (b) is derived from AW 48(c¢) and
AW 4%, Proposed AGN, Art. 39(a) requires a dismissal to
be confirmed by the President, or by the Secretary when
empowered by the President. It 1s felt approprilate,
however, to place this power 1initially in the Secretary
of the Department and to allow delegation of this power
in order to provide for periods of expansion of the armed
forces. It was felt more appropriate to place the power
to change a dismissal to reduction to ranks in the
Seciﬁtary rather than in a court-martial as provided in
AW

Subdivision (c) is derived from AW 48(c) and
AW 50(e). Sentences required to be affirmed by a Board
of Review may not be ordered executed until such review
and any further review by theJudicial Council under
Article 67 1is completed. Thus, such sentences may be
ordered executed 30 days after the accused has been noti-
fied of the decision of the Board of Review 1f he has not
petitioned the Judicial Council for review within that
period.




Subdivision (d) is derived from AW 47(d).
The Proposed AGN would require execution of sentences
not extending to punishments specified in subdivisions
(a), (b), and (c) to be executed upon announcement by
the court. It 1s felt appropriate, however, to require
review by the convening authority before ordering execu-
tion of any sentence. The convening authority is given
power to suspend sentences other than death sentences.
See Article T4 as to the power of other officers to
suspend sentences.

Csl e A S B

"ART. 72. Vacation of Suspension.

(a) Prior to the vacation of the suspension
of a specilal court-martlial sentence which as approved
includes a bad conduct discharge, or of any general

court-martial sentence, the officer having specilal

court-martial Jurisdiction over the prdbationer shall

hold a hearing on the alleged violation of probation.
The probationer shall be represented at such hearing by
counsel 1f he so desires.

(b) The record of the hearing and the recommend-
ations of the officer having special court-martial juris-
diction shall be forwarded for action to the officer
exercising general court-martial jurisdiction over the
probationer. If he vacates the suspension, the vacation
shall be effective, subject to applicable restrictions
in Article T71l(c), to execute any unexecuted portion of
the sentence except a dismissal. The vacation of the
suspension of a dismissal shall not be effective until

approved by the Secretary of the Department.




(c) The suspension of any other sentence may
be vacated by any authority competent to convene, for
the command in which the accused 1s serving or assigned,

a court of the kind that imposed the sentence."

References:

AW 51 (b)

MCM, par. 94

NC&B, sec. 476

Keeffe Report, pp. 313-318

Commentary:

‘ This Article 1s new. It applies where a sentence
has been suspended pending good behavior of the accused -
that 1s, where the accused 1s a probationer. Under present
Navy practice, the commanding officer of a probationer has
authority to vacate probation whenever he deems the conduct
of the probationer unsatisfactory. Under Army practice,
an officer who has the power to convene a court of the
kind which adjudged the sentence may similarly vacate
probation.

This Article requires that where the vacating
of the suspension of a serious sentence is contemplated,
a record of the facts Justifying the vacating action will
be made and these facts will be given consideration by
two officers.

Where the original sentence includes a bad con-
duct or dishonorable discharge, or confinement in excess
of one year, such vacation will not be effective to exe-
cute the sentence until the review provided in Articles
66 and 67 has been completed. Where the suspended sentsnce
includes a dismissal, the Secretary of the Department must
act before the dismlissal may be executed, whether or not
he has previously approved it.

* % X ¥ *
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"ART. 73. Petitlon for a New Trial.

At any time withln one year after approval by
the convening authority of a court-martial sentence
which extends to death, dismissal, dishonorable or bad
conduct discharge, cr confinement for more than one
year, the accused may petition The Judge Advocate General
for a new trial on grounds of newly-discovered evidence
or fraud on the court. If the accused's case 1is pending
before the Board of Review orrbefore the Judicial Council,
The Judge Advocate General shall refer the petltion to

the Board or Council, respectively, for action. Otherwise

The Judge Advocate General shall act upon the petition."

References:

AW 53
Proposed AGN, Art. 39(g)

Commentary:

This Article provides for a petition for a new
trial as provided in AW 53 and in Proposed AGN, Art. 39(g).
Action on the petitlon 1s to be taken by a Board of Review
or the Judicial Council if the case is being reviewed or
is to be reviewed by such tribunal. Otherwise The Judge
Advocate General shall either deny or grant the new trial.
See Article 75 as to restoration of rights, privileges, and
property after a new trial.

% % % % W

"ART, 74. Remission and Suspension.

(a) The Secretary of the Department and any

Under Secretary, Assistant Secretary or commanding officer
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designated by the Secretary may remit or suspend any
part or amount of the unexecuted portion of any sentence,
including all uncollected forfeitures, other than a
sentence approved by the President.

(b) The Secretary of the Department may, for
good cause, substlitute an administrative form of discharge
for a discharge or dismissal executed in accordance with

the sentence of a court-martial."

References:

AW 51(b)
Proposed AGN, Art. 39(h)

Commentary:

Under this Article the Secretary of a Department
may review the sentence of any court-martial, which will
give him clemency and parole powers as well as ultimate
control of sentence uniformity. Action hereunder may be
taken without regard to whether the person acting has
previously approved the sentence.

* ¥ * ¥ ¥

"ART. 75. Restoration.

(a) Under such regulations as the President

may prescribe, all rights, privileges, and property

affected by an executed portion of a court-martial sentence
which has been set aside or disapproved, except an executed :
dismissal or discharge, shall be restored unless a new trial
or rehearing 1s ordered and such executed portion is in-

cluded in a sentence imposed upon the new trial or rehearing.
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(b) Where a previously executed sentence
of dishonorable or bad conduct discharge 1s not sustained
on a new trial, the Secretary of the Department shall
substitute therefor a form of discharge authorized for
administrative 1ssuance unless the accused 1s to serve
out the remainder of his enlistment.

(c) Where a previously executed sentence of
dismissal 1s not sustained on a new trial, the Secretary
of the Department shall substitute therefor a form of
discharge authorized for administrative issuance and
the officer dismissed by such sentence may be reappointed
by the President alone to such commissioned rank and
precedence as in the opinion of the President such former
officer would have attained had he not been dismissed.
The reappointment of such a former officer shall be without
regard to position vacancy and shall affect the promotion
status of other officers only insofar as the President
may direct. All time between the dismissal and such
reappointment shall be considered as actual service for
all purposes, including the right to receive pay and

allowances."

References:

AW 53




Supplementary Comments on Art. 756, U.C.M.J,

Tie in subdivision (e) with Article 4. The same reasoning
epplies: i.e. once the sentence of dismissal is executed the
officer is wholly separated from office and can be restored only
by reappointment. (One exception to this: If the C.M, lacked
jurisdiction completely to try the case its sentence would be
void so the dismissal would not be effective. There is no
document issued in connection with a dﬁapgxi sp) by sentence of
C.M. The Secretary concerned writes him ‘a"i‘:étor informing
him of the approvel of the sentence. On receipt of this he is
congidered to be in fact dishonorably discharged but the letter
has no legal efficacy). The provision for changing the dismissal
to an administrative discharge is identical to that in Article 4.



http:appro.al

Commentary:

; This Article 1s new in that restoration of
rights, privileges, and property 1s mandatory and 1in
that restitution of forfeitures previously collected
is authorized. If a new trial or rehearing is ordered,
restoration 1s to be made in regard to such part of
the original sentence as 1is not adjudged upon the new
trial or rehearing.

Under subdivision (b), the Secretary of the
Department shall order an administrative discharge
substituted for a bad conduct or dishonorable discharge
which has not been sustained on a new trial unless the
accused 1is to be restored to duty.

Subdivision (¢) requires an administrative
discharge to be substituted for a dismlssal which is
not sustained on a new trial. In addition, the President
is given authority to reappoint the accused to such rank
and precedence as he believes will correct the injustice
of the dismissal.

This Article applies not only to new trials
but also to all cases where an executed or partly executed
sentence 1is set aside or disapproved under the provisions
of this Code.

NG S S S

"ART. 76. Finality of Court-Martial Judgments.

The appellate review of records of trials
provided by this Code, the proceedings, findings, and
sentences of courts-martial as approved, reviewed, or
affirmed as required by this Code, and all dismissals
and discharges carried into execution pursuant to sentences
by courts-martial following approval, review, or affirma-
tion as required by this Code, shall be final and conclusive,

and orders publishing the proceedings of courts-martial




and all action taken pursuant to such proceedings shall
be binding upon all departments, courts, agencies, and
officers of the United States, subject only to action

upon a petition for a new trial as provided in Article

73 and to action by the Secretary of a Department as

provided in Article T4."

References:
AW 50(h).

Commentary:

This Article is derived from AW 50(h) and is
modified to conform to terminology used in this Code.

* % % O *®




Part X. Punitive Articles.

"ART. 77. Principals.

Any person punishable under this Code who --
(1) commits an offense punishable by this
Code, or aids, abets, counsels, commands, or pro-
cures 1ts commission; or
(2) causes an act to be done, which if directly
performed by him would be punishable by this Code;
shall be punished with the punishment provided for the com-

mission of the offense."

References:

Title 18, U.S.C. 8 2 (1948)
MCM, par. 27
NC&B, Sec. 41

Commentary:

At present the subject matter of this provision is
prescribed by regulations or provided for in individual of-
fenses.

"ART. 78. Accessory After the Fact.

Any person subject to this Code who, knowing that
an offense punishable by this Code has been committed, receives,

comforts, or assists the offender in order to hinder or prevent
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his apprehension, trial or punishment shall be punished as

a court-martial may direct."

References:

AGN Art. 8(17)
Title 18, U.S.C. 8 3 (1948)
NC&B, sec. 41

Commentary:
The 1an§uage of this Article is derived from

Title 18, U.S.C. 3 and conforms to present Army and Navy
practice.

"ART. 79. Conviction of Lesser Included Offense.

An accused may be found guilty of an offense
necessarily included in the offense charged or of an attempt
to commit either the offense charged or an offense necessarily

included therein."

References:

Proposed AGN, Art. 28 (a) (2)
Federal Rules of Criminal Procedure, Rule 31 (c)

Commentary:

At present this provision 1s prescribed by regulations.
The language of the proposed text 1s derived from the Federal
Rules of Criminal Procedure.




"ART. 80. Attempts.

(2) An act, done with specific intent to commit
an offense under this Code, amounting to more than mere pre-
paration and tending but failing to effect its commission, is
an-attempt to commit that offense.

(b) Any person subject to this Code who attempts
to commit any offense punishable by this Code shall be
punished as a court-martial may direct, unless otherwise
specifically prescribed.

(¢) Any person subject to this Code may be convicted
of an attempt to commit an offense although it appears on the

trial that the offense was consummated."

References:
AW 96

Proposed AGN, Art. 9(62).
NC&B, sec. 42, 43

Commentary:

An attempt to commit an offense is now punished
under the general articles in cases where it is not specifically
set forth.

Subdivision (c¢) is applicable only to a trial where
the charge alleges an attempt to commit an offense, and not to
a trial upon a charge for the offense itself.




"ART. 81. Conspiracy.
Any person subJject to this Code who conspires with

any other person or persons to commit an offense under this
Code shall, if one or more of the conspirators does an act
to effect the object of the conspiracy, be punished as a

court-martial may direct."

References:
Proposed AGN, Art. 9(62)

Title 18, U.S.C. 8 371 (1948)
NC&B sec. 112

Commentary:
This Article is derived from Title 18, U.S.C. 8 371.

"ART. 82. Solicitation.

(a) Any person subject to this Code who solicits

or advises another or others to desert in violation of Article

85 or mutiny in violation of Article 9% shall, if the offense

solicited or advised is attempted or committed, be punished

with the punishment provided for the commission of the offense,

but if the offense solicited or advised 1s not committed or

attempted, he shall be punished as a court-martial may direct.
(b) Any person subject to this Code who solicits

or advises another or others to commit an act of misbehavior
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before the enemy in violation of Article 99 or sedition in
violation of Article 94 shall, if the offense solicited or
advised is committed, be punished with the punishment provided
for the commission of the offense, but 1f the offense solicited
or advised is not committed, he shall be punished as a court-

martial may direct."

References:

Proposed AGN, Art. 9(62)

Commentary:

Subdivision (a) makes it clear that one who solicits
or advises another to violate the Articles specified shall be
gullty of an offense under this Code. However, where the soli-
citation or advice results in the offense being consummated or
attempted, the solicitor shall be punished as a principal, and
the death penalty may be lmposed.

In subdivision (b) where the solicitation or advice
does not result in the consummated offense, the death penalty
is not authorized.

"ART. 83. Fraudulent Enlistment, Appointment, or Separation.

Any person who --

(1) procures his own enlistment or appointment
in the armed forces by means of knowingly false re-
presentations or deliberate concealment as to his
qualifications for such enlistment or appolntment

and receives pay or allowances thereunder; or
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(2) procures his own separation from the
armed forces by means of knowingly false repre-
sentatlions or deliberate concealment as to his
eligibility for such separation;

shall be punished as a court-martial may direct."

References:

AW 54
AGN, Art. 22 (b)
Proposed AGN, Art. 9(34)

Commentary:

Paragraph (1) is in substance the same as AW 54,
with the addition of one who procures his own "appointment"
by fraudulent means, thus making it applicable to officers
as well as enlisted persons.

Paragraph (2) incorporates Proposed AGN 9 (34) which
relates to one who procures his own "separation" by fraudulent
means .

"ART, 84. Unlawful Enlistment, Appointment, or Separation.

Any person subject to this Code who effects an en-
listment or appointment in or a separation from the armed forces
of any person who is known to him to be ineligible for such
enlistment, appointment, or separation because 1t is prohibited
by law, regulation, or order shall be punished as a court-

martial may direct."




References:

AW 55
AGN Art. 19

Proposed AGN, Art. 9(38)

Commentary:
This Article 1s derived from AW 55. The scope of
the Article has been enlarged to include all persons subject

to the Code, instead of belng limited to officers. Unlawful

appolntments or separations have been added to conform to
Article 83.

"ART. 85. Desertion.
(2) Any member of the armed forces of the United
States who --
(1) without proper authority goes or remains
absent from his place of service, organization, or
place of duty with intent to remain away therefrom

permanently; or

(2) quits his unit or organization or place of

duty with intent to avoid hazardous duty or to shirk
important service; or

(3) without being regularly separated from one
of the armed forces emlists or accepts an appointment
in the same or another one of the armed forces with-
out fully disclosing the fact he has not been so

regularly separated, or enters any foreign armed
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service except when authorized by the United States;
is gullty of desertion.

(b) Any officer of the armed forces who, having
tendered his resignation and prior to due notice of the accep-
tance of the same, aquits hls post or proper duties without
leave and with intent to remain away therefrom permanently is
guilty of desertion.

(¢) Any person found gullty of desertion or attempted
desertion shall be punished, if the offense is committed in
time of war, by death or such other punishment as a court-
martial may direct, but 1f the desertion or attempted desertion
occurs at any other time, by such punlishment, other than death,

as a court-martial may direct."

References:

AW 28, 58
AGN Arts. 10, 4(6), 8?21)
Proposed AGN, Arts. 8(3), 9(31), 10(b)

Commentary:

This Article consolidates all provisions relating to
desertion. Paragraph (1) of subdivision (a) sets forth the
elements of desertion, in order to clearly distinguish desertion
from A.W.0.L. Paragraphs (2) and (3) of subdivision (a), and
subdivision (b) are derived from AW 28.

AW 59 (Advising or Aiding Another to Desert) and AW 60
(Entertaining a Deserter) have been deleted, as they are now
covered by Article 77 (Principals) and 78 (Accessory After the
Fact), respectively.
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"ART. 86. Absence Without Leave.

Any person subject to this Code who, without
proper aut