Abbreviations

The following abbreviated references are used in the commentaries
of this Code:

"AW" refers te the Articles of War, 41 Stat. 787 to 811 as
amended, 10 U.S.C, 88 1471-1593 (1946) as amended by Pub. L. 759, 80th
Cong., 2nd Sess, (1948).

MAGN" refers to the Articles for the Government of the Navy,
. Stat, B 1624 as amended, 34 U,S.C. § 1200 (1946).

"Proposed AGw" refers to S.1338, 80th Cong., lst Sess. (1947),
=

MiCM" refers to The Manual for Courts-Martial, U.S. Army (1949).

MNC&B" refers to Naval Courts and Boards, U.S. Navy (1937).

MNaval Justice" refers to Naval Justice, U.S. Navy (1945) .

nKeeffe Report" refers to the Report of the General Court-Martial
Sentence Review Eoard to the Secretary of the Navy, U.S. Navy (1945).
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"ART. 1. Definitions.
The following terms when used in this Code shall be construed
in the sense indicated in this Article, unless the context shows that
a different sense is intended, namely:
(1) "Department" shall be construed to refer, severally,

to the Department of the Army, the Department of the Navy,

the Department of the Air Force,and, except when the Crast

h 1§
R
)

Guard is operating as a part of the Navy;.aﬂd Treasury
Department,

(2) "Armed force" shall be construed to refer, severally,
to the Army, the Navy, the Air Force, and, except when operating
as a part of the Navy, the Coast Guard.

(3) "Navy" shall be construed to include the Marine Corps
and, when operating as a part of the Navy, the Coast Guard.

(4) "The Judge Advocate General! shall be construed to
refer, severally, to The Judge Advocates General of the Army,
Navy, and Air Force, and, except when the Coast Guard is operating
as a part of the Navy, the General Counsel of the Treasury
Department,

(5) "Officer" shall be construed to refer to a commissiomed
officer including a commissioned warrant officer.

(6) "Superior officer" shall be construed to refer to an
officer superior in rank or command.

(7) "Cadet" shall be construed to refer to a cadet of
the United States Lilitary Academy or of the United States

Coast Guard Academy.
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(8) "Midshipman" shall be construed to refer to a midshipman
at the United States Naval Academy and any other midshipman
on active duty in the naval service,

(9) "Enlisted person" shall be construed to refer to any
person who is serving in an enlisted grade in any armed force.

(10) "Military" shall be construed to refer to any or
all of the armed forces.

(11, "Accuser" shall be construed to refer to a person
who signs and swears to the charges and to any other person
who has an interest other than an official interest in the
prosecution of the accused.

(12) "Law officer" shall be construed to refer to an
official of a general court-martial detailed in accordance with
Article 26,

(13} "Law specialist" shall be construed to refer to an
officer of the Navy or Coast Guird designated for special
duty (law),

(14) "wegal officer!" shall be construed to refer to any

officer in the Navy or Coast Guard designated for special

legal duties for a command.t™¢

References;

AW 1

NC&B, App. B-73 . : :

R,S, 8 1 (1875), 1 U.5.C, 8 1 (1946), (words imparting singular
number, masculine gender),

Commentary:

The definitions in this Article pertain only to this Code. In
the interests of economy of draftsmanship certain words, such as "The
Judge Advocate General," have been given special meanings.




For the purposes of this Code the Marine Corps and, when
operating as part of the Navy, the Coast Guard, are considered part of
the naval armed force. The term armed force includes all components.

A provision as to masculine and feminine gender is unnecessary
in light of 1 U.S.C, 8 1.
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tc the Code,

pa2rsons are subject to
persons belonging tc regila omponent of the
armed forces, including those awaiting discharge after ox-
21l voluntecrs and
nuance into
armed foress of th nitod States; and all otaer persons
ifully called,
ror training in,

reguired by the terms of

inactive

lembers of

K11 persons in custody of the armed fore

imposad court-martial;

and Geoadeotic Survey, Fubliec

vhen serving with the

3

Frisoners of war in custody of the armed forces;




T

.‘...‘:.‘_".J“_-‘..l-‘_‘-'_.‘i?;

Page 2

(10) In time of war, all persons serving with or accom-

anying an armed force in the field;

(11) All persons serving with, employed by, accompanying,

or under the supervision of the arned forces without the

linits of the United States ani the following

that part of Alaska cast ngitude one

st, the Cannl Zo the main grou;

-

Puerts Riecs, and the Virgin Islonds;

within an arca leased by the United 3tates

control of the Seerctary of a Departnent

without the continental lirmits of tho
Lawing territorics:
minéred anl geventy-two desrees

the Hayraii

rop sed AGHN :;1 {7
L‘tau. 125& ( r
(retired army J;flCBFS)
A0 Stat. &7 (1917), 33 U.8.C. B
and Geodetic Survey)
B.S. § 1457 (1875), 34 ¥.5.6. B
(retirod naval >fficers)
5& Stat. 1180 (1938), 34 U.S5.C.
(navel r
1176 (193¢), 34 U.S.C.
(Flect P‘Su4Vu anl retired r“"u“v~”)
57-Stat. 41 {1943}, 34 U.8.C.
(non-military porsons Jgﬁsi lo ;f the 1
58 Stat. 690 (1944), 42 u,a.c. B 217 (1
(Public Health Servicc)




Conmentary:

Paragraph (1) is an adaptation of
438 beoen added o nmako EJC paragraph consistent
"Scicetive Scrvice Aet of 1948V, COth Cong., 2d
jhich provildes: "No person S“ail be tried oy cgurt-mnrtlzl in
arising under the title unless such person hns been actually
for training anld service pres cribu; under this titlel o e o

Peragrap is an adnptation >f AT 2(t S5ee Artiele

aefinitions of ”r‘:kd.\.—tll dand "mid shipnen. &

P;rigrﬁph (3) is adapted from 34 U.S.C.8855. The requircment
that there be written Jrlers is alled for two reasvns. First, the
applicability of this Cule tu personnel sn inactive Mv*” training is
desirable only t to certain types of trrln;dg, such as weck-
end £light training, ¢ he written orders will be used t> listinguish
the types. Soecondl he orders will be notice to the personnel con-
cerncl.

and 34 UsS:Cs . The power of *Hu “qu over retired re-
serves lins been reluccd.

Paragraph (6) is t! asent 1o

aragraph (7) is a slight modification of !
Art. 5(a) of the Propuseld AGN by liniting 1pp1ica0111
vwho are in eustody of the armed foreos.
o

%o T Ao = S o T
TOTT (9 U ecye s § o

Paragraph (8) is drawn

Paragraph (9) is consistont with Articles 45 and 64 .f the

Gencva Convention on Prisoncrs of ilar, 47 Stat. 2046, 2052 (July 27,1929),

at the prisoncrs of war are subject to this Code and thereby have
ne right of appeal us members of the armed forces.
Paragraph (10) is taken from AW 2(d). The phrase "in the fisli®
has buen cunstrued to refer to any place, whether on land or water,
part from permenent cHftonments or furtifications » whaere military
operations are being conducted. See In re Berue, 54 F. Supp. 252, 255
(5.D. Chis 1944)

Paragraphs (11) and (12) arc adapted from 34 U.S.C. 8 1201, but
ar¢ appliecable in time of peace as well as war. Poragraph 11 is some-
what broader in scupe than AW 2( in that the Cade is malde Tppl¢Cﬂb]
to persons enployed by or under the supervision of the armed forces as
well as those serving with or ccecompanying the same and the torﬂlfjriql
linitations during peace timec have been reduced to include territorie
where g civil court system is not readily available.

Personnel of the Coust Guard are subject to this Code at all
times as members of an armel force.

L/
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"ART. 3. Jurisdiction to Trv Cortain Personnel,

(a) Rescrve personnel 5f the armed forces who arc charged

aving cormitted, while in a status in which they are subject to
any offonsc against tb ie may be retained in such status
whether or not such status has terminated, placel in an active duty
without their cunsent, but not fur a
reunired for
3ons discharged from t
fraudulently obtainel
trial
Code while in
conviction of
all offenses unler this Cuole eonmitted pris > the frauduicnt
discharge,
(e) any person who
not be relieved from amenability

virtue of a sc

References:

52 t_t, lliO
MCM, par, 10
NC&B, 8 334

_C_ nen uu.rv H

Subdivision (a) is substantially a
Navy law as set forth in 34 U.S.C. 8 855.
found in Art. 5(a) of the Proposed AGN.

Subdivision (b) is
out in [iCM, par. 10 and NC&B
provision in airt. 5(a) o




Jbtains a fraudulent discharge is not subject to this Code
the peri.d between the discharge and loter apprchension for

i tiae lssue.

Subldivisiom (¢) is prompteld by Ex parte Drainer, 65 F. Supp. 410
Cal. 1946), which held that = discharge fr.m the naval service
prosecution of a person for Jdesertisn fronm the Marine Corps at a

1 prior to his enlistment in the Havy, See Ars. 5(a) of the

et
I‘.u}
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"iRT. 4, Dismissed Officer's Right to Trial by Court-Murtial.

() When any officer, dismissed by order of the President,
mekes 4 written apolicuation for trial by court--martial, setting
forth, under oath, that he has been wrongfully dismissed, the
President, as soon as practicable, shall convene a genercl court-
martial to try such officer on the charges on which he was dismissed.
A court-martial so convened shall have jurisdiction to try the
dismissed officer on such charges, and he shall be held to have
waived the right to plecad sny statute of limitations applicable
to any offense with which he is charged. The court-martial may,
as part of its sentence, adjudge the affirmance of the dismisscl,
but if the court-martial agquits the accused or if the sentence
adjudged, as finally approved or affirmed, does not include dismissal
or death, the Secretary of the Department shzll substitute for the
dismissal ordered by the President a form of discharge authorized

for administrative issuances

(b) If the President fails to convenc = genercel court-martial

within six months from the presentation of an application for trial
under this Article, the Secretary of the Department shall substitute
for the dismissal ordered by the President a form of discharge
authorized for administrative issuance.

(¢) Where a discharge is substituted for a dismissal under
the authority of this Article, the President alone may reappoint
the officer to such commissioned rank and precedence as in the
opinion of the President such former officer would have attained
had he not been dismissed. The reappointment of such a former

officer shall be without regard to position vacancy and shall




ARTICLE 4
Page 2

affect the promotion status of other officers only insofar as the
President may direct., All time between the dismissal and such
reappointment shall be considered as actual service for all purposcs,
including the right to receive pay and allowances.

(d) When an officer is discharged from any armed force by
administrative action or is dropped from the rolls by order of the

Presicent, there shall not be a right to trial under this Article,"

References:

R.S. § 1230 (1875), 10 U.S.C. § 573 (1946)
AGN, Art. 37

Commentery:

This Article should be read in conjunction with the provision
being re-enacted as Sec. 10 of this Act. The right to trial will
apply only in the case of a summary dismissal by order of the
President in time of war.

The procedure to be followed if the President frils to convens
8 court-martial where there has been an application for trial, or
if the court-meryial convened does not adjudge dismissal or death
as o sentence, is made,the same as that prescribed in Article 75(d)
where a previously executed sentence of dismissal is not sustained
on a new trial. This changes the present statutory provisions set
out in the references. The change is made because of the doubd,
expressed by Winthrop and other commentators, as to the constitutionality
of the present provision declaring that an order of dismissal, law-
fully issued by the President, shall be void under certain circum-
stances, Under the proposed procedure it will be possible to achieve
the same result ~- that of restoring the officer.

No time limit has been set on when an spplication for trial
must be submitted. The present statutory provision has been construed
to require that the application be made within a reasonable time,
which will vary sccording to cirecumstances., See Winthrop, Military
Law and Precedents, 1920 Ed., p. 64; Digest of Opinions, Judge idvocate
Genernl of the Army, 1912-1940, Sec. 227,
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ART. G Turqijprial Applicability of the Code.

This Code shall be applicable in all places."

Refcrences:

Preamble, Articles of War
Proposed AGN, Art. 5(c)

Commentarys:

This Article re-enacts the prescnt Army provision. It is
not in conflict with the provisions in Art., 2(11) and 2(12) of this
Code, which moke certain persons subject to the Code only when they
aro outside the United States and also outside certain areas. The
Code is applicable in all places as to other persons subject to it.
Previous restrictive provisions on this subject in the AGN have
given rise to jurisdictional problems which this language will correct,
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"ART. 6. Judge Advocates and Legal Officers.

(a} The assignment for duty of all judge advocates of the
Army and Air Force and law specialists of the Navy and Coast Guard
shall be subject to the approval of The Judge Advocate General of the armed
force of which they are members. The Judge Advocate General or senior
members of his staff shall make freguent inspections in the field in
supervision of the administration of military justice.

(b) Convening authorities shall at all times communicate
directly with their staff judge advocates or legal officers in matters
relating to the administration of military justice; and the staff judge
advocate or legal officer of any command is authorized to communicate
directly with the staff judge advocate or legal officer of a superior
or subordinate command, or with The Judge Advocate General.

(e) ko person who has acted as member, law officer, trial
counsel, assistant triil counsel, defense counsel, assistant defense
counsel, or investigating officer in any case shall subsequently act
as a staff judge advocate or legal officer to any reviewing authority

upon the same case,"

References:;
AW 11, 47a
Commentary:

Subdivisions (a) and (b) are derived from AW 47a. There are no
similar provisions in present Navy law. Subdivision (a) differs from
A" 473 in order to make clear that orders assigning judge advocates do
not have to be actually issued by The Judge Advocate General but shall be
subject to his approval, although issued by the Adjutant General or
Bureau of Personnel,

The purpose of subdivisions (a) and (b) is to place judge
advocates and law specialists under the control of The Judge Advocate
General. Subdivision (b) not only authorizes direct communication within
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military justice channels but also enhances the position of staff judge
advocates and legal officers by requiring direct communication between
such officers and their commanding officers,

Subdivision (c) which is based on the sixth proviso of AW 11,

is designed to secure review by =2n impartial staff judge aHvocata or
legal officer,

At present the Coast Guard does not have law specialists,
but to operate under this Code,officers would have to be designated
as such, See article 65(c) requiring special and summary court-martial
records to be reviewed by a law specialist or judge advocate.
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"ART. 7. Apprehension.

(a) Apprehension is the taking into custody of a person.

(b) Any person authorized under regulations governing the
armed forces to apprehend persons subject to this Code may do so
upon reasonable belief that an offense has been committed and that
the person apprehended committed it,

(e¢) All officers, warrant officers, petty officers, and
noncommissioned officers shall have authority to quell all quarrels,
frays, and disorders among persons subject to this Code and to

apprehend persons subject to this Code who take part in the same."

References:

AW 68
Naval Justice, Chap. 6

Commentary:
This Article should be read in conjunction with Articles
7~14, which codify and enact present practice as to apprehension

and restraint of persons subject to the Code.

Subdivisions (&) and (b) are new and relate in particular
to military police. Subdivision (c) is derived from AW 68,
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".RT. 8. Apprehension of Deserters.

It shall be lewful for any civil officer having authority
to apprehend offenders under the laws of the United States
any State, District, Territory or possession of the United
summurily to apprehend & deserter from the uarmed forces of
United States and deliver him into the custody of the armed forces

of the United States.m

Refoerences:

AW 106

35 Stat. 622.(1909); 34 U.5.C. § 1011 (194h). (arrest of Deserters).

Commentuory:

Article Imcerporates references with minor-~ghanges of language.
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"ART. - 9. Imposition of Restraint,

(a) Arrest is the restraint of a person by an order directing
him to remain within certain specified limits not imposed as a punish-
ment for an offense. Confinement is the physical restraint of a person.

(b) An enlisted person may be ordered into arrest or confinement
by any officer by an order delivered in person or through other persons
subject to this Code, A commanding officer may authorize warrant officers,
petty officers, or noncommissioned officers to order enlisted persons of
his command or subject to his authority into arrest or confinement,.

(¢) 4n officer, a warrant officer, or a civilian subject to

this Code may be ordered into arrest or confinement only by a commanding

officer to whose authority he is subject, by an order delivered in person
or by another officer. The authority to order such persons intoc arrest
or confinement may not be delegated.

(d) No person shall be ordered into arrest or confinement except
for probable cause.

(e) Nothing in this Article shall be construed to limit the
authority of persons authorized to apprehend offenders to secure the

custody of an alleged offender until proper authority may be notified.”

References:

MCM, par. 19, 20,
AGL Arts. 43, L&
Naval Justice, Chap. 7

Commentary:

Subdivision (a) clarifies meaning of terms used by armed forces,
In present army practice "arrest" refers both to apprehension and to a
type of restraint. In Navy practice "close arrest" would fall within
definition of confinement.
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Subdivisions (b), (c), and (d) incorporate present Army and
Navy practice. See Article 97 for offense of unlawful detention.

Subdivision (e) is included to provide for custody of persons
apprehended until proper authority is notified,
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"ART. 10, Restraint of Persons Charged with Offenses.

Any person subject to this Code charged with an offense under

this Code shall be ordered into arrest or confinement. as circumstarnces
2

may require; but when charged only with an offense normally tried by a
summary court-martial, such person shall not ordinarily be placed in
confinement. "hen any person subject to this Code is placed in arrest
or confinement prior to trial, immediate steps shall be taken to inform
him of the specific wrong of which he is accused and to try him or to
dismiss the charges and release him,"
References:

Aw 69, 70

AGN Art. 43, L4,
Naval Justice, p. 77-78.

Commentarx:

This Article is derived from AW 69 and 70. Naval practice
is similar., This irticle also requires the prisoner to be informed of
the offense for which he is being held.
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"ART. 11. Reports and Receiving of Prisoners.

(2) DNo provost marshal, commander of & guard, or master at
arms shall refuse to receive or keep any prisoner committed to his
charge by an officer of the armed forces, when the committing officer
furnishes o statement, signed by him, of the offense charged against
the prisoner.

(b) Every commander of a guard or master at arms to whose
charge a prisoner is committed shall, within twenty-four hours after
such commitment or as soon as he is relieved from guard, report to
the commanding officer the name of such prisoner, the offense charged
against him, and the name of the person who ordered or authorized

the commitment."

References:

AW 71, 72
Commentary :

This Article incorporates provisions of AW 71 and 72 deleted
from Punitive Articles, See Articles 95~97 deuling with restraint,
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"ART. 12, Confinement with Enemy Prisoners Prohibited.

No member of the armed forces of the United States shall be
placed in confinement in immediate association with enemy prisoners
or other foreign nationals not members of the armed forces of the

United States."

References:
AW 16
Commentarxz

AW 16 could be interpreted to prohibit the confinement of
members of the armed forces in a brig or building which contains
prisoners of war, Such construction would prohibit putting naval
personnel in the brig of a ship if the brig contained prisoners from
an enemy vessel, This Article is intended to permit confinement in
the same guardhouse or brig, but would require segregation.
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"ART. 13, Punishment Prohibited Before Trial.

Subject to the provisions of Article 57, no person, while being
held for trial or the results of trial, shall be subjected to punishment

or penalty other than arrest or confinement upon the charges pending

against him, nor shall the restraint or confinement imposed upon him be

any more rigorous than the circumstances require to insure his presence,
but he may be subject to punishment during such period for minor infractions

of discipline."

References:

AW 16
MCA, par. 19
Naval Justice, p. 78

Commentarx:

This Article is derived from AW 16, The reference to Article
57 clarifies the relation of this Article to the effective date of
sentences. AW 16 has been interpreted to prohitit the enforcement of
any sentence until after final approval even though the accused is in
confinement after the sentence is adjudged. It is felt that a person
who has been sentenced by a court-martial and is in confinement which
counts against the sentence should not draw full pay for the period
between the date of sentence and the date of final approval.,

The provision as to the ricor of restraint is derived from
present Army and Navy practice, The Article also makes clear that
a person being held for trial may be punished for offenses not warrant—
ing trial by court-martial.
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"ART. 14, Delivery of Offenders to Civil Authorities.

(a) Under such regulations as the Secretary of the Department
may prescribe, & member of the armed forces accused of an offense
against civil authority may be delivered, upon request, to the civil

authority for trial,

(o) When delivery under this Article is made to any civil

authority of a person undergoing sentence of a court-martial, such
delivery, if followed by conviction in a civil tribunal, shall be
held to interrupt the execution of the sentence of the court-martial,
and the offender after having answered to the civil authorities for
his offense, shall, upon request, be returned to military custody

for the completion of the said court-martial sentence."

References:

AW 74
NC&B, App. C

Commentary:

Subdivision (&) is an adoption of present Navy practice, The
present Army practice was adopted at a time when the Army did not
have authority to try its personnel for civil offenses in time of
peace so that if a man were not delivered up he would not be tried
at all., Since the armed forces now have such authority, the mandatory
feature of AW 74 is not necessary. Under the Navy practice, which
has worked very satisfactorily, the Secretary of the Navy has given
broad authority to commanding officers to effect deliveries of enlisted
personnel without reference to the Navy Department, (Alnav 145 of
26 June 1947),

Subdivision (b) adopts present Army practice.

Attention is invited to the provisions in Appendix C, Naval
Courts and Boards which deal with the procedure for delivering
offenders, and related matters. It is suggested that these matters
be covered by uniform regulations for the armed forces,
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"ART, 15. Commanding Officer's Nonjudicial Punishment.

(a) Under such regulations as the President may prescribe any
commanding officer may, in addition to or in lieu of admonition or reprimand,
impose one of the following disciplinary punishments for minor offenses
without the intervention of a court-martial -

(1) upon officers and warrant officers of his command:
(A) withholding of privileges for a period not to

exceed two consecutive weeks; or

(B) restriction to certain specified limits, with or

without suspension from duty, for a period not to exceed two
consecutive weeks; or

(C) 4if imposed by an officer exercising general court-
martial jurisdiction, forfeiture of one-half of his pay
per month for a period not exceeding three months,
(2) upon other military personnel of his command:

(A) withholding of privileges for a period not to
exceed two consecutive weeks; or

(B) restriction to certain specified limits, with or
without suspension from duty, for a pericd not to exceed
two consecutive weeks; or

(C) extra duties for a period not to exceed two
consecutive weeks, and not to exceed two hours per day,
holidays included; or

(D) reduction to next inferior grade 4if the grade
from which demoted was established by the command or an
equivalent or lower command; or

(E) confinement for a period not to exceed seven
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consecutive days; or
(F) confinement on bread and water or diminished

rations for a period not to exceed five consecutive days; or

(G) 4if imposed by an officer exercising special

court-martial jurisdiction, forfeiture of one-half of
his pay for a period not exceeding one month.

(b) The Secretary of a Department may, by regulation, place
limitations on the powers granted by this Article with respect to the
kind and amount of punishment authorized, the categories of commanding
officers authorized to exercise such powers, and the applicability of
this Article to an accused who demands trial by court-martial.

(c) An officer in charge may, for minor offenses, impose on
enlisted persons assigned to the unit of which he is in charge, such of the
punishments authorized to be imposed by commanding officers as the Sec—
retary of the Department may by regulation specifically prescribe.

(d) A person punished under authority of this Article who
deems his punishment unjust or disproperticnate to the offense may,
through the proper channel, appeal to the next superior authority. The
appeal shall be promptly forwarded and decided, but the person punished
may in the meantime be required to undergo the punishment adjudged. The
commandins officer who imposes the punishment, his successor in command,
and superior authority shall have power to suspend, set aside, or remit
any part or amount of the punishment and to restore all rights, privileges,
and property affected.

(e) The imposition and enforcement of disciplinary punishment
under authority of this Article for any act or omission shall not be a

bar to trial by court-martial for a sericus crime or offense growing out
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Subdivision (e) is derived from AW 104. Under present Navy
practice, punishment by a2 commanding officer is never a bar to trial
by court-martial although evidence of such punishment may be introduced
in mitigation.
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"ART. 16. Courts-Martial Classified.

There shall be three kinds of courts-martial in each of the
armed forces, namely:
(1) General courts-martial, which shall consist of a

law officer and any number of members not less than five;

(2) Special courts-martial, which shall consist of any

number of members not less than three; and

(3) Summary courts-martial, which shall consist of one

officer.m

References:

AW 3, 5, 6, 7
AGN Art. 27, 39, 64

Commentary:

This Article consolidates provisions as to types of courts-
martial and number of members. As the term "summary™ is felt to be
more appropriate for a court of one member than for a court of three
members, present Army and Air Force terminology is retuined. Maximum

limits are believed unnscessary. The 1gw officer of & general

court-martial replaces the law member under the present Articles of
War. The law officer is specified in paragraph (1) to show that he
is not a "member". See also Articles 26 and 51.
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Jurisdiction of Courts-Martial in General.

(2) Bach arned force shall have court-mnartial jurisdiction

over all persons subject to this Code. The exercise of jurisdiction
by one armed force over personnel of another armed force shall be in
accordance with regulations prescribed by the President.

(b) In all cases, Gepartnental review subsequent to that
by the officer with authority to convene a general court-partial
for the comnand which held the trial, where such review is required
under the provisions of this Code, shall be carried out by the armed

force of which the accused is a

References:
Mone
Comnmentary:

Subdivision (2) authorizes reciprocal jurisdiction among the
armed forces, btut makes the exereiss of such Jjurisdiction by any
force subject to regulations prescribed by the President. Such
regulations will enumerate those situations in which one armed force
nay try personnel of another armed force., This method of providing
for the exercise of reciprocal jurisdiction pernits flexibility, in
that new situations for which the exercisec of such jurisdiction may be
desirable, can be provided for as they arise.

The provision in subdivision (t) is applicable to cases where
reciprocal jurisdiction has been exercised and is therefore placed in
this Article. The sane practice will be followed in all court-martial
cases, however. The disposition of records under Article 65 is con-
trolled by this subdivision,
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20 surisdiction of Summary Courts-Martial

Subject to Article 17, summary courts-martial shall have

Jurisdiction to try porsons subject to this Code except officers, warrant
ficers, cadets, aviation cadets, and midshipmen for any non-capital

olfense made punishabls by this Code, but no'person who

thereto shall be brought to trial bsfore a summiry court-martial

unless he has been permittced to refuse punisament under Article 15.

Wher: such objection is made by the zccused, trial shall be ordered

by speeial or gencral court-martial, as may bo appropriate. Summary

courts-mirtial may, under such limitations as the President may pre-

seribe, adjudge any punishment not forbidden by this Code cxcept death,

dismissal, dishonorable or bad conduct discharge, confinecment in excess

of onec menth, hard labor without confinemont in excess of forty-five

days, restriction ertain specificd limits in excess of two months,

or forfeiture of pay in cxcess of trro-thirds of one ronth's pay."

Reforences:

Al 14
Proposed AGN, Arts. 15, 16

Commentary:

The form of this Article follows that used in Articles 18
and 19 of this Code. The right to refusc trizl by summary court-
martial is made absolute, c.cept for the ecasc where the person has
requested trial by summory court in licu of cmmonding officer's
punishncnt.
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"ART., 21. Jurisdiction of Courts-Martial Not Exclusive.

The provisions of this Code conferring jurisdiction upon
courts-martial shall not be construed as depriving military commissions,
provost courts, or other military tribunals of concurrent jurisdiction
in respect of offenders or offenses that by statute or by the law
of war may be tried by such military commissions, proveost courts, or

other military tribunals.”

References:

AW 15
Proposed AGN, Art. 5(f)

Commentary:

The language of AW 15 has been preserved because it has been
construed by the Supreme Court. BSee Ex Parte Quirin, 317 U.8. 1 (1942).
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"ART. 22. Who May Convene General Courts-Martial.

(a) General courtswmartial may be convened by --

(1) the President of the United States;

(2) the Secretary of a Department;

(3) the commanding officer of a Territorial Department,
en Army Group, an.Army’an Army Corps, a division, a separate
brigade, or a corresponding unit of the Army;

(4) the Commander in Chief of a Fleet; the commanding
officer of a naval station or larger shore activity of the
Navy beyond the continental limits of the United States;

(5) the commanding officer of an Air Command, an Air
Force, an air division, or a separate wing of the Air Force;

(6) such other commanding officers as may be designated

by the Secretary of a Department; or

(7) any other commending officer in any of the armed

forces when empowered by the President,
{b) When any such commandin officer is an accuser. the
L) Y &

court shall be convened by superior competent authority and may in

any cuse be convened by such authority when deemed desirable by him."

References:
il S AT

AV 8B
AGN Art, 38

Commentery:
This Article is derived from AW 8 with provision for Nuvy

and Air Force convening authorities. Paragraphs (6) =nd (7) permit
the President and the Secretaries of the Army, Navy, Air Force, and
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Treasury (for the Coast Guard in peacetime) to empower other
commanding officers to convene general courts-martial, See Article 1
for definition of "Department."

Subdivision (b) is derived from AW 8, The word "accuser® is
used in place of "asccuser or prosecutor", and "accuser" is defined
in Article 1 in order to clarify its meaning.
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"ART. 23. Who May Convene Special Courts-lartial.

(a) Special courts—martial may be convened by —

(1) any person who may convene a general court-martial;

(2) the commanding officer of a district, garrison, fort,
camp, station, Air Force base, auxiliary airfield,or other place
where members of the Army or Air Force are on duty;

(3) the commanding officer of a brigade, regiment, detached
battalion, or corresponding unit of the Army;

(4) the commanding officer of a wing, group, or separate
squadron of the Air Force;

(5) the commanding officer of any naval or Coast Guard vessel,
shipyard, base, or station; or of any marine brigade, regiment or
barracks;

(6) the commanding officer of any separate or detached
command or group of detached units of any of the armed forces
placed under a single commander for this purpose; or

(7) the commanding officer or officer in charge of any

other command when empowered by the Secretary of a Department,

(b) Vhen any such officer is an accuser, the court shall be

convened by superior competent authority, and may in any case be convened by

such authority when deemed advisable by him."

References:

AW 9
AGN Art., 26

Commentary:

This Article is derived from AW 9 with provisions for all the armed
forces. An "officer in charge" is an officer of the navael service or
Coast Guard who is not known by the title of "commanding officer" hut
exercises similar authority. Subdivision (b) conforms to Article 22,
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Who May Convene Summary Courts-Martial.

(2) Summary courts-martial may be convened by ——

(1) any person who may appoint a general or special court-
martial;

(2) the commanding officer of a detached company, or

other detachment of the Army;

(3) the commanding officer of a detached squadron or

other detachment of the Air Force; or
(4) the commanding officer or officer in charge of any
other command when empowered by the Secretary of a Department.

(b) When but one officer is present with a command cr detach-—

ment he shall be the summary court-martial of that command or detachment

and shall hear and determine all summary court-martiial cases brought before

him. Summary courts-martiil may, however, be convened in any case by

superior competent authority when deemed desirable by him."

References:

Commentary:

AW 10
AGN Art, 64
Proposed AGN, Art, 15

This Article is derived from AW 10 with provision for all the

armed forces,
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"ART. 25, Who May Serve on Courts-Martial,

(a) Any officer on active duty with the armed forces shall
be competent to serve on all courts-martial for the trial of any
person who may lawfully be brought before such courts for trial.,

(b) Any werrant officer on active duty with the armed forces
shall be competent to serve on general and special courts-marticl
for the trial of any person, other than an officer, who may lawfully
be brought before such courts for trial,

(c) Any enlisted person on active duty with the armed forces
who is not & member of the same unit as the accused shall be compstent
to serve on general and special courts-martial for the trial of any
enlisted person who may lawfully be brought before such courts for
trial, but he shall be appointed as & member of a court only if, prior
to the convening of such court, the accused has requested in writing
that enlisted persons serve on it. After such & request, no enlisted
person shall be tried by a general or special court-martial the
membership of which does not include enlisted persons in & number
comprising at least one~third of the total membership of the court,
unless competent enlisted persons cannot be obtained on account of
physical conditions or military exigencies. Where such persons cannot
be obtained, the court may be convened and the trial held withoud
them, but the convening authority shall make & detailed written
statement, to be appended to the record, stating why they could not
be obtained.

For the purposes of this Article, the word "unit" shull

mean any regularly organized body as defined by the Secretary of
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the Department, but in no case shall it be a body larger than a
company, & squadron, or a ship's crew, or than a body corresponding
to one of them.
(d)(1) "hen it can be avoided, no person in the armed
forces shall be tried by a court-martial any member of which is
Jjunior to him in rank or grade.

(2) When convening a court-martial, the convening authority
shall appoint as members thereof such persons as, in his opinion, are
best qualified for the duty by reuson of age, education, training,
experience, length of scrvice, and judicial temperament. No person
shall be eligible to sit as a member of a general or special court-
martial when he is the accuser or a witness for the prosecution

or has acted as investigating officer or as counsel in the same case."

References:

AW 4
AW 16

AGN Art. 39

Proposed AGN, Art, 24(c)

Commentary:

Subdivisions (a), (b), and (c¢) make officers, warrant officers,
and enlisted persons competent to sit on the courts-martial of any
armed force, without regard to whether they are members of the same
armed force as the convening authority, or of thesme armed force
as the accused, Placing no limitation on competency in this respect
will give the convenig authority a maximum number of persons to draw
on for membership of a court-martial in a situation where he is in
command over several small units of different armed forces, or will
permit the appointment to a court of persons belonging to the same
armed force as the accused in a case in which reciprocal jurisdiction
is being exercised. In such cases it is contemplated that the President's
regulations on reciprocal jurisdiction will specify what percentage
of members will be from the same armed force as the accused. (See
Article 17). As & practical matter, the appointment of mixed courts
will not be a common practice,
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Subdivision (¢) limits the competency of enlisted persons to
cases where they are not members of the same unit as the accused. By
Section 212 of Public Law 759, 80th Congress, 2d Session (1948) (see
AW 16) Congress similarly limited competency to enlisted persons not
e.ssigned to the same company or corresponding military unit. A
corresponding military unit for the Navy is felt to be g ship's crew,
which, though it may in some cases be larger in size than the army
company, is the same kind of integrated body, living and worki g in
cloge association. If there were cther enlisted persons aboard a
vessel who were not members of the ship's crew, such as Marines, or
passengers, they would be competent to sit on the court-martial of a
crew member,

The last sentence of the first paragraph of subdivision (c)
was added to make it possible to proceed with a trizl where compestent
enlisted persons camot be obtained. This is to avoid long delays
in the administration of justice and the expensive process, which
might otherwise be necessary, of transporting witnesses or court
members great distances. OSuch delays and expenses would erise in
connection with offenses committed on ships at sea or in isolated
land units ashore, such as remote weather stutions. The language
of the subsection makes it clear that mere inconvenience is no
ground for proceeding with a triel without enlisted persons on the
court, and the requrement of a detailed written statement of the
ground insures that the purpose of the subsection will be complied
with.
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".\RT. 26. Law Officer of a General Court-Martial.

(2) The authority convening & general court-martial shall
appoint as law officer thereof an officer who is a member of the
bar of a Federal court or of the highest court of a State of the
United States and who is certified to be qualified for such duty
by The Judge Advocate General of the armed force of which he is a
member. No person shall be eligible to act as law officer in a
case when he is the accuser or a witness for the prosecution or
has acted as investigating officer or as counsel in the same case.

(b) The law officer shall not consult with the members of
the court except in the presence of the accused, trial oounsel,
and counsel for the accused nor shall he vote with the members of

the court.,"

References:

AW 8
Proposed AGN, Art. 24(b)

Commentary :

This Article is derived from AW 8 with modifications. The
law officer is required to be a member of the bar whether or not
he is a judge advocate or law specialist. The change in the position
of the law officer is reflected in subdivision (b) which requires
the sccused and counscl to be present when the law officer consults
with the court and states that the law officer shall not be a voting
member of the court, See Article 51 as to rulings and duties of
the law officer and Article 46 as to when the law officer must be
prescnt.,
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"ART. 28. Appointment of Reporters and Interpreters.

l

Under such regulations as the Sceretary of the Department may

prescribe, the convening authority of a court-martial or military commission

or a court of inquiry shall have power to appoint a reporter, who shall

record the proceedings of and testimony taken before such court or com-
mission. TUnder like regulations the convening authority of a court-martial
military commission, or court of inquiry may appoint an interpreter who

shall interpret for ths court or commission,”

References:

AW 115
NC&B, ec. 361

Commentary:
This Article is derived from AW 115. ower to appoint,

however, has been shifted from the president of the court to the convenine
authority since the latter will have cuntrol of the available personnel.
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Lot L Nl

absont and Addition

(2) No mermber of a gencral »r special court-martial shall

L =X

be abscnt or oxcuscd after the accuscd has been arraigned oxcopt for
physical disability or as a result of a challunge or by order of the
convening authority for goiod causc.

(b) Whenever a general court-martial is reduccd bolow
five members, the trial shall not procced unless the convening auth-
ority appoints ncw membors sufficicnt in number to provide not
than five nembers. Wicn such new nembers have becn sworn, the
niay procecd aftur the record testimony of cach witness provinusly
examined has been rcad to the court in the nrescnce of the law officer,
the accuscd, and counsel,

(e¢) Thenover = special court-mertial is roducaed below throe
memoers, the trial shall not proceed unless the convening authority
apprints now menmbers sufficient in number to provide n-t less than
three members., Ihen such new members have been sworn, the
procced as if no cvidence had previously been introduced, unlcss 2
verbatin reeord of the testimony of proviously examined witnesses or
stipulations thercof is read to the court in the presence of the accused

and counscl,"

References :
AGN, Art. 46
Proposed AGN, Art. 27
NC&B, Scc. 374~C
MCM, par. 38
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2

C

This Article is based on Proposcd AGN, Art. 27 and
imits the rcasons for excusing ncembers of goncral and apeeial
courts-martial,

ubdivisions (b) and (c) specify the proccdurc for
replacing absent nenbers »f general and specizl courts-martial,
llhere a conplcete transeript of the tustimony is kept, only the
record need be read to the new members. However, in special
court-martizl cases

wiere o conmplete record is not kept

s ONLY

such previous evidence 2s is stipulated by the parties may be
deemed to have been intraduced,

ricmoers are subject to challenge for cause and
we not used their percmptory challenges, are
cmptory challenge.

T
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"ART. 30. Charges and Specifications.

(a) Charges and specifications shall be signad by a person
subject to this Code under oath before an officer of the armed forces
authorized to administer oaths and shall state -

(1) that the signer has personal knowledge of, or has
investigated, the matters set forth therein; and

(2) that the same are true in fact to the best of his

knowledze and belief.

(b) Upon the preferring of charges, the proper authority shall
I I > 3 3 y

take immediate steps to determine what disposition should be made thereof
in the interest of justice and discipline, and the person -accused shall

be informed of the charges against him as soon as practicable."

References:

AW Lba
AGN Art. 43

Commentary:

This Article should be read in conjunction with Articles 31-35
which deal with procedures before trial,

Subdivision (a) is derived from AW 46a and is new for the Navy.
Subdivision (b) recuires disposition of the charges as soon as possible
and provides for the notification of the accused, Article 98 makes it
an offense to unnecessarily delay the disposition of a case.
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"ART. 31. Compulsory Self-Incrimination Prohibited,

(a) No person subject to this Code shall compel any person
to incriminate himself or to answer any question the answer to which
mey tend to ineriminate him.

(b) No person subject to this Code shall interrogate, or
request any statement from, an accused or a person suspected of an
offense without first informing him of the nature of the accusation

and advising him that he does not have to make any statement at all

regurding the offense of which he is uccuseﬁ'bfﬂbeing investigated

and that any statement made by him may be used as evidence against
him in a trial by court-martial,

(¢) DNo person subject to this Code shall compel any person
to make a statement or produce evidence before or for use before any
military tribunal if the statement or evidence is not material to
the issue and may tend to degrade him.,

(d) No statement obtained from any person in wviolation of
this Article or by any unlawful inducement shall be received in

evidence against him in a trial by court-martial, "

References;

AW 24
AGN, Art. 42(c)

Commentary:

Subdivision (a) extends the privilege against self-incrimination
to all persons under all circumstances. Under present Army and Navy
provisions only persons who are witnesses are g pecifically granted the
privilege, Subdivision (b) broadens the comparable provision in AW 24
to protect not only persons who are accused of an offense but also
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those who are suspected of one. Subdivision (¢) is similar to AW 24

in thet the privilege against self-degradation is granted to witnesses
before a militury tribunal and persons who make depositions for use
before a military tribunal, It is made clear that this privilege

canmnot be invoked where the evidence is material to the issue --

where it might be crucial in the determination of the guilt or innocence
of an accused, Subdivision (d) makes statements or evidence obtained

in violation of the first three subdivisions inadmissible only against
the person from whom they were obtained. This conforms with the

theory that the privilege against self-incrimination and self-degradation
is a personzl one.

The intentional violation of any of the provisions of this
Article constitutes an offense punishable under Article 98,

It is unnecessary to provide in this Article that the failure
of an accused to testify does not create 2 presumption against him,
See Title 18, U.S.C, 8 3481,
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PART. 32, Investigation.

(a) No charge or specification shall be referred to a general
court-martial for trial until a thorough and impartial investigation of
all the matters set forth therein has been made. This investigation shall
include inquiries as to the truth of the matter set forth in the charges,
form of charges, and the disposition which should be made of the case in
the interest of justice and discipline,

(b) The accused shall be advised of the charges against him and
shall be permitted, upon his own request, to be represented at such inves-
tigation by civilian counsel if provided by him, or military counsel of
his own selection if such counsel be reasonably available, or by counsel
appointed bv the officer exercising general courte—martial jurisdiction
over the command, At such investigation full opportunity shall be given
to the accused to cross-examine witnesses against him if they are available
and to present anything he may desire in his own behalf, either in defensg
or mitigation, and the investigating officer shall examine available
witnesses requested by the accused. If the charges are forwarded after

such investigation, they shall be accompanied by a statement of the sub-

stance of the testimony taken on both sides and a copy thereof shall be

given to the accused.

(¢) If an investigation of the subject matter of an offense has
been conducted prior to the time the accused is charged with the offense,
and if the accused was present at such investigation and afforded the
opportunities for representation, cross—examination, and presentation
prescribed in subdivision (b) of this Article, no further investigation
of that charge is necessary under this Article unless it is demanded by the

accused after he is informed of the charge, A demand for further investi-
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gation entitles the accused to recall witnesses for further cross—ex—
amination and to offer any new evidence on his own behalf,
(d) The requirements of this Article shall be binding on all
persons administering this Code, but failure to follow them in any case

shall not constitute jurisdictional error."

References:

AW L6b

Commentary:

This Article is derived from AW 46b and is new to the Navy.
Subdivision (e¢) is added to provide for a case where a court of inguiry
or other investigation has been held wherein the accused was afforded
the rights required by subdivision (b). Provision is made for cases in
which the accused receives charges after such an investigation by permitting
the accused to demand a further investigation.

Subdivision (d) is added to prevent this Article from being
construed as jurisdictional in a habeas corpus proceeding. Failure to
conduct an investigation required by this Article would be grounds for
reversal by a reviewing authority under the Code and an intentional failure
to do so would be an offense under Article 98,
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"ART., 33. Forwarding of Charges.

"hen a person is held for trial by general court-martial, the

commanding officer shall, within eight days after the accused is
ordered into arrest or confinement, if practicable, forward the charges,
together with the investigation and allied papers, to the officer
exercising general court-martial jurisdiction. If the same is not

practicable, he shall report to such officer the reasons for delay."

References:
AW Lbe
Commentary:

Article is derived from AW Lbc,
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"ART. 34, Advice of Staff Judge Advocate and Reference for Trial,.

(a; Before directing the trial of any charge by general court.-
martial, the convening authority shall refer it to his staff judge

advocate or legal officer for consideration and advice. The convening

authority shall not refer a charge to a general court-martial for trial

unless he finds that the charge alleges an offense under this Code and
is warranted by evidence indicated in the report of investigation.

(b) If the charges or specifications are not formally correct
or do not conform to the substance of the evidence contained in the
report of the investigating officer, formal corrections, and such changes
in the charges and specifications as are needed to make them conform to

the evidence may be made,"

References:
AW L7%
Commentary:

This Article is derived from AW 47b. Subdivision (b)
makes clear that in addition to formal changes, changes in the charges
may be made in order to make them conform to the evidence brought out
in the investigation without requiring that new charges be drawn and
sworn to, The MCM provides that if an essentially different offense is
charged as a result of the investigation, the convening authority should
direct 3 new investigation to allow the accused to exercise his privileges
with respect to new or different matter alleged.
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ervice of Chargcs,

he trial counscl to whom court-martial charges are
or trial shall cause to bz served upon the accused a copy of the charges
upon which trial is to be had. In timc of peace no person shall, against

)

his objcction, be brought to trial before a general court-martial within

a period of five days subsequent tu the service of the charges upon him, nor

bufore a special court-martial within a period of three days subsequent to

the service of the charges upon him,"

Refcrences:
AGN Art. A3
Proposed AGN, Art. 37
Commentary :
This Article is derived i AW 46 and is in accordance with

present Navy practice. The periad >f thrac tween service of charges
and trial by special court-mertisl i arived ort Proposed AGN, Art. 37.
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"ART. 36, President May Prescribe Rules.

(a) The procedure, including modes of proof, in cases before
courts-martial, courts of inquiry, military commissions, and other military
tribunals may be prescribed by the President by regulations which shall,
so far as precticable, apply the principles of law and the rules of
evidence generally recognized in the triazl of criminal cases in the
United States district courts, but which shall not be contrary to or
inconsistent with this Code.

(b) All rules and regulations made in pursuance of this

Article shall be reported to the Congress,"

References:

AW 38
AGN Ayts, 34, 64(e)
Proposed AGN, Art. 48

Commentary:

This Article is derived from AW 38, Proposed AGN, Art. 48 is
similar except that the Secretary of the Navy would be authorized to
prescribe rules instead of the President,
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"ART, 37. Unlawfully Influencing Action of Court.

No authority convening a general, special, or summary court—
martial nor any other commanding officer, shall censure, reprimand, or
admonish such court or any member, law officer, or counsel, thereof, with
respect to the findings or sentence adjudged by the court, or with respect
to any other exercise of its or his functions in the conduct of the

proceeding. No person subject to this Code shill attempt to coerce or,

by any unauthorized means, influence the action of a court-mirtial or

any other military tribunal or any member thereof, in reaching the findings
or sentence in any case, or the action of the convening, approving, or

reviewing authority with respect to his judicial acts.”

References:

J’; YUIII 8 8
Proposed AGN, Arts. 9(45), 39

Commentary:

This Article incorporates the provisions of AW 88, In addition
it prohibits the convening authority from influencing the law officer or
counsel. This is similar to the Proposed AGN except thit the Secretary
of the Navy would control such coercion by regulation,

This Article is construed not to preclude a reviewing authority
from making fair comment on errors of the court in an opinion which is
made in the course of review, or from returning a record for revision
of errors, or from taking appropriate action when 2 member of a court
has so misbehaved as to abandon his judicial responsibilities or duties.

Article 98 of this Code would make violations of this article
an offense,
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30. Dutics of Trial Counscl and Defecnse Counsel.

The trial counsel >f a general or special court-martizl
shall prosccute in the name of the United States, and shall, under
the direction of the court, prepare the rocord of the procecdings.

(b) The accused shall have the right to be represented in
his defensc before a general or special court-martial by civilia
counsel if provided by him, or by military counscl of his own selection
if rcasonably available, or by the defense counsel duly appointed pursuant
to Article 27. Should the accused have counsel of his own sclection,
the duly appointcd defensc counsel, and assistant defense counsel, if
any, shall, if the accuscd so desires, act as his associate counsel;
otherwise they shall be excused by the president of the court,

(c) In cvery court-martial procceding, the defense counsel may,
in the cvent of conviction, forward for attachment to the record of pro-
ceedings a bricf of such mattcrs as he foels shouuld be considered in
bchalf >f the accused on revicw, including any objection to the contents
of the recurd whiech he nay deem appropriate.

(d) An assistant trial counscl of a general court-nartial may,
undcr the dircetion -of the trial counscl or when he is qualificd to be a
trial counscl as required by Article 27, perform any duty imposed by law,
regulation, or the custom of the service upon the trial eounsel of the court,
An assistant trial counsel of a speecial court-martial may porforn any duty

of tho trial eonunsel.

(¢) An assistant defznse cuunscl of a general or spscial court-

1

martial nay, under the dircetion ~»f the defense counssl or when he is

qualified to be the defense counsel as required by Article 27, perform-




any duty imposed by law, regulation, or the custom of the service upon

counsel for the accused.™

References:

A7 11, 17, and 116,
Proposed AGN, Arts. 18(b), 18(c), 24(b) and 38

Commentary :
Subdivisions (a) and (b) are adopted from AW 17 and &F 11

Subdivision (e¢): A similar provision appearing in the pro-
posed AGN, Art. 78, made it mandatory for defense counsel either to
submit a brief of such matters as he felt should be considered on review
or a statement setting forth his reasons for not so doing. This pro-
vision was not adopted because it was felt that if the latter alternative
were chosen it might actually prejudice the accused on review. The
permissive provision is insertel in the Code to encourage defensc counsel
to submit briefs in appropriate cases.

Subdivisions (d) and (e) are adopted from AW 116. Stricter
requirements governing the circumstances under which assistant counsel
may act inicfcnléntly of the trial counscl or lefensc: counsel ~re irpsed
in srler t> maintain ‘the quality »f eounsocl nd t protect the ~ceuscd,
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"ART. 39. - Sessions,

Whenever a general or special court-martial is to deliberate
or vote, only the members of the court shall be present. After
a general court-martial has finally voted on the findings, the
court may request the law officer and the reporter to appear
before the court to put the findings in proper from, and such pro-—
ceedings shall be on the record. All other proceedings, including

any other consultation between the court and counsel or the law

officer, shall be'on the record’and in the presence of the accused,

counsel for the accused, the tri-1 counsel, and in general court—

martial cases, the law officer,"

References:

AW 8, 30
NC&B, secs 373, LO2

Commentary :

This Article expands the provisions of AW 30 to require
the presence of all parties and the law officer except when the
members of the court retire to vote or deliberate, or when the
law officer is to record the findings., In the latter c se, the
reporter is to accompany the law officer and a verbatim transcript
of the proceedings is to be kept. The Article also prochibits
the court from consulting with either the trial counsel, counsel
for the accused, or the law officer in the absence of the others. _
The requirement of AW 8 that no evidence be received in the absence
of the law officer is extended in that the law officer must be
present at all times except when the members are to vote or de-
liberate. The law officer is not a ™member" of the court and is
not to be present during deliberations or voting. See Article 26.
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"ART. LO., Continuances.

A courtemartial may, for reasonable cause, grant a continuance

to any party for such time and as often as may appear to be just.

References:

AW 20
Proposed AGN, Art. 37

Commentary:

This Article follows the present Army and Navy provisions.
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".RT. 41. Challenges.

() Members of a general or special court-martial and the

law officer of a general court-martial may be challenged by the

accused or the trial counsel for cause stated to the court. The

court shall determine the relevancy and vzalidity of challenges

for cause, and shall not receive a challenge to more than cne

person at a time, Challenges by the trial counsel shall ordinarily

be presented and decided before those by the accused are offered.
(b) The accused and trial counsel shall each be cntitled

to one peremptory challenge, but the law officer shall not be

chellenged except for cause."

References:

AW 18
Proposed AGN, Art. 19, Art. 24(b), 25

Commentary:

This Article adopts present Army and Navy provisions except
that the Navy has not heretofore permitted a peremptory challenge.
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HART, 43, Statute of Limitations.

(a) 4 person charged with desertiom or absence without leave

in-tine of war, or with aiding the enemy, mutiny, or nurder, AHy be

tried and punished at any time without limitation.

(b) Except as otherwise provided in this article, a rerson charged
with descrtiorn in time of peace or any of the offenses punishable under
Articles 119 through 132 inclusive shall not be liable to be tried by
court-martial if the offense was committed more thanm three years before
the receipt of sworn charges and specifications by an officer exercising
sunnary court-partial jurisdiction over the comnand,

(c) Except as otherwise provided in this article, a person charged
with any offense shall not be liable to be tried by court-martial or punish-
ed under article 15 if the offense was comnitted more than two years before

the receipt of sworn charges and specifications by an officer exercising

~

A

sunmary court-nartial jurisdiction over the cornand before the imposition
of punishment under Article 15,

(d) Periods in which the accused was absent from territory in which
the United States has the anthority to apprehend hin, or in the custody of
civil authorities, or in the hands of the enemy, shall be excluded in
conputing the period of limitation prescribed in this Article,

(e) In the case of any offense the trial of which in tinc of war
is certified to the President by the Secretary of the Department to be
detrinental to the prosecution of the war or inimical to the National
security, the period of limitation prescribed in this article shall be
extended to six months after the termination of hostilities as proclained
by the President or by a concurrent resolution of Congress,

(£f) When the United States is at war, the runmning of any statute

of linitations applicable to any offcnse;
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ATl 39

Prthaed HGN, Art. 5(b)

Title 12, USC, 8 3287 (1948), (Wartime suspension of limitations)
Comuentary :

Subdivision (a): Adopted from AW 39 anl proposed AGN, Art. 5(b).
"4iding the enemy" is added to the list of offenscs which may be tried and
punished at 2ny time.

Subdivision (b): Adopted from A7 39. The time when the
period of limitation will stop running is changed from the time of
arraignment to the time sworn charges and specifiications are rececived
by an officer cxecrcising summ.ry court-martial jurisdictisn over the
comnand. This method of tolling the statutc is congidorced proferable
to the more indefinite provision in AW 39 that the statute is tolled




when "by reason of somec manifest impediment the accused shall not have
been amenable to military justice.™

Subdivision (e): This covers all other offenses. The
period of limitation is made applicable to trials by court-martial and

o punishment by a commanding officer.

Subdivision (d): The language used in
AW 39 is changed becouse of its indefiniteness.
custody of civil anthorities" and "in the hunds

-

from Novy proposals.

Adopted from AW 39.

Subdivision (f): Incorpora
287, which otherwise might not be a
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"4RT, 44, ZFormer Jeopardy.

No person shall, without his consent, be tried a seccond tine
for the same offcnse; but no procecding in which an accused has boen
found zuilty by a court-martisl upon any charge or spscification shall
be held to be a tricl in the sense of this Article until the finding
of guilty has become final after review of the case has been fully

completed, !

References:

AW 40
NC&B, Sec. 408

Commentary:

This Article is adopted from the first paragraph of AW 40, It
is intended that the sccond clause shall be construed to niean that
Jeopardy is complete at the time that 21l processes of review of the
findings authorized by this Code have been fully completed.

The second paragraph of AW 40 is covered in Article 62 of
this Code .
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"ART. 45. Pleas of the Accused.

(a) If an accused arraigned before a court-martial makes any
irr¢gular pleading, or after a plea of guilty scts up matter inconsistent
with the plea, or if it appesars that he has cnterecd the pleca of guilty

improvidently or through lack of undcrstanding of its meaning and

[

o
or if he fails {0 refuses to plead, 2 plea of not guilty shall be entered

the record, and the court shall proceed as though he had pleaded not
3 F g P

guilty.

(b) 4 plea of guilty by the accused shall not be received

in o capital casc.M

References:

AWl 21
NC&B, Secs. 413, 416, 417

Commentary:

Subdivision (a): Drawn from present Army and Navy provisions,
except for the provision for entering the plea of not guilty in the
record, which is new. The guestion whether the plea of not guilty should
be entered, in the situations covered in this subdivision, will be
treated as an interlocutory question, according to the procedure pre-
scribed in Art, 51 of this Codc.

It is not intended that a plea of not guilty to the offensec
charged, but guilty to a lesscr included offense, will be an irrcgular
pleading within the meaning of this Article.

Subdivision (b) is new but onunciates a rule now followed
by the Army, and, as to certain capital offenscs, by the Navy.

The provisions of this Article will be supplcmented by regu-
lations issued by the President. It is contomplated that the recommen-
dations of the Keceffe Board as : procedure to be followed by a
court-martial when a ploca of guilt; entercd will be adopted. The
proposed procedurc is as f2l1luw Yol ‘ Report, p. 142):

(1) In general and special court-martial cases,
the plea should be rceceived only aftcr the accused has
ted

had an opportunity to counsult with counsel appointed for
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or seleeted by him., If the accuscd has rcefused counsel,
the plea should not be received.

every case the meaning and offcet of a plea
f guilty should be cxplained to the accused (by the law
Jdficer of a general court-martisl; by the president of
speelal court-martial; by the summary court), such exp;“wutlan
to inelude the following:
(a) That the plea admits the of
(or in a lesser degrec, if so plea
convietion mandatory.

fonse, as charged
A £ x
ded), and makes

(b) The sentence which may be imposed.

(c) That unless the accuscd admits doing the
ts charged, a plea of guilty will not be accepted.

(3) The question whether the plea will be received will

trecated as an interlocutory question.

explanation madc and the accused's reply thereto>

forth in the rocord of trial exactly as given
also contemplated that the rcegulations will provide that
the lay »ffd or the court shall explain the meaning of any special
defenses o cctions which m r“cqr tJ be available to the “cﬁu%od,
in any case 1n which he is n: cprasen by counscl, and shall ad-
vise him of his rlghu to make i s to the offense charged and
lesser included offenscs, i

The provisions eontaincd in Chapter XIII of the lanual for
Courte-kartial, U. S. Army, 149, du‘Llug with the procedure for
raising special defenses and objections by motion, were considercd
by the ad Hdc Committee in connection with tnlc Article and approved
a8 a sound basis for sinilar provisions to appear in the new regula-
tions. The Ad Hoe Committec also considercd, and approved, the pro-
visions in the 1949 Menual for Courts-Mortial requiring that if it
appears from the charges that the Statute of Limitati:ns has run
against an offoense, or in the casc of a continuing offense, a part
of an offense charged, the court will bring the matter to the attention
f the accused and advise him »f his right to asscri the statute. If
the accused pleads guilty t. a lesser included »ffense against which
the Statute »f Limitations has apparcntly run, the court will advise
the accused of his right to interposce the statute in bar of trizl and
punishment as to that o>ffense. Similarly, at the time the court is
making its findings, if by exceptions and substituti-ns the accused
is found guilty of a lesscr included offensc, t: vwhich he has nut
enterad any plea, the court will advise him in open court of his right
to avail himsclf of the statute in bar of punishment.
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"ART. 46. Opportunity to Obtain Witnesses and Other Evidence.

The trial counsel, defense counsel, and the court-martial

shall have equal opportunity to obtain witnesses and other evidence

in accordance with such regulations as the President may prescribe.
Process issued in court-martial cases to compel witnesses to appear
and testify and to compel the production of other evidence shall be
similar to that which courts of the United States having criminal
Jurisdiction may lawfully issue and shall run to any part of the

United States, its Territories, and possessions,"

References:

AW 22
AGN Art, 24(b)
Proposed AGN, Art. 35.

Commentary:

This Article isbased on AW 22 and Proposed AGN, Art. 35 which
is similar to AW 22, The first sentence of the Article is intended to
insure equality between the parties in securing witnesses.

It is felt appropriate to leave the mechanical details as
to the issuance of process to regulation,
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"ART, 47. Refusal to Appear or Testify.

(a) Every person not subject to this Code who —

(1) has been duly subpoenaed to appear as a witness

before any court-martial, military commission, court of inquiry,

or any other military court or board, or before any military or

civil officer designated to take a deposition to be read in
evidence before such court, commission or board;
(2) has been duly paid or tendered the fees and mileage

of a vitness at the rates allowed to witnesses attending the

courts of the United States; and

(3) willfully neglects or refuses to appear, or refuses

to gualify as a witness or to testify or to produce any evidence

which such person may have been legally subpoenaed to produce;
shall be deemed guilty of an offense against the United States.

(b) Any person who commits an offense denounced by this Article
shall be tried on information in a United States District Court or in a
court of original criminal jurisdiction inm any of the territorial possessions

f the United States, and jurisdiction is hereby conferred upon such courts
for such purpose, Upon conviction, such persons shall be punished by a
fine of not more than $500, or imprisonment for a2 period not exceeding
six months, or both.

(c) It shall be the duty of the United States district attorney
or the officer prosecuting for the Government in any such court of original
criminial jurisdiction, upon the certification of the facts to him by the
military court, commission, court of inquiry, or board, to file an

information against and prosecute any person violating this Article.




ARTICLE 47
Page 2
(d) The fees and mileage. of witnesses shill be advanced

or paid out of the appropriations for the compensation of witnesses."

References:
AW 23
AGN Art. 42(c)
Proposed AGN, art. 35(b)

Commentary:

This article is derived from aW 23, Proposed 4GN, art,
35(c) is similar. The provise in AW 23 making certain offenses in
Title 18, U.S5.C. applicable to courts-martial is omitted, since the
language of Title 18 includes the important offenses against military
Justice, such as perjury and bribery of judicial officers. See Title
18, U.S.C. 88 206, 210, 1621, 1622 (1948).
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"ART. 48, Contempts.
A court-martial, provost court, or military commission may

punish for contempt any person who uses any menacing words, signs, or

gestures in its presence, or who disturbs its proceedings by any riot or

disorder. Such punishment shall not exceed confinement for 30 days or

a fine of $100, or both,"

References:

AW 32
AGN Art. 42(a)
Proposed AGN, Art. 35

Commentary:

This Article is derived from AW 32, The Proposed AGN, Art. 35
would require contempts by persons not subject to this Code to be tried
in civil courts. It is felt essential to the proper functioning of a
court, however, that it have direct control over the conduct of persons
appearing before it.
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"ART. 49 Depositions.,

(a) At any time after charges hive been signed as provided in
Article 30, any party may take oral or written depositions unless an
authority competent to convene a court-martial for the trisal of such
charges fuibids it for good csuse. If a deposition is to be taken

before charges ure referred for trial, such an authority may designate

efficers to represent the prosecution and the defense ind may authorize

such officers to tike the deposition of any witness.,

(b) The party at whose instince 2 deposition is to be taken
shall give to every other party reusonable written notice of the time
and place for taking the deposition.

(c) Depositions may be taken before and authenticated by
any military er civil officer authorized by the laws of the United States
or by the laws of the place where the deposition is taken to administer
eaths,

(d) A duly iuthenticited deposition tiken upon reasonable
notice to the other party, so fir as otherwise admissible under the
rules of evidence, may be read in evidence before any militiry court
or commissicn in any case not capitil, or in any proceeding before a
court of incuiry or militiry boird, if it appears -

(1) that the witness resides, or is beyond the State,

Territory, or District in which the court, commission, or

board is ordered to sit, or beyond the distance of ene hundred

miles from the plice of triil or hearing; er
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(2) that the witness by reason of death, age, sickness,
bodily infirmity, imprisonment, military necessity, non-
amenability to process, or other reasonable cause, is unable or
refuses to appear and testify in person at the place of trial or
hearing; or
(3) that the present whereabouts of the witness is unknown.

(ej Testimony by deposition may be adduced by the defense in
capital cases,

(f) A deposition may be read in evidence in any case in which
the death penalty is authorized by law but is not mandatory, whenever the
convening authority shill have directed that the case be treated as not
capital, and in such a case a sentence of death may not be adjudged by

the court-martial.,"

References:

AW 25, 26
Proposed AGN, Art. 36

Commentary:

Subdivision (a) is derived from the third proviso of AW 25.
The first sentence is new in that it permits any party to take a deposition
after charges are signed unless an officer with authority to convene a
court-martial for the trial of such charges forbids it for good cause.
When such an authority is to designate officers to take depositions,
he should consult the accused prior to designating an officer to represent
the accused, or if the accused has counsel representing him in other
pre-trial matters, such counsel should be designated to represent the
accused if available,

Subdivision (b) conforms to present practice in all services,

Subdivision (c) is derived from AW 26 and conforms to present
Kavy practice,

Subdivision (d) is derived from both AW 25 and Proposed AGN, Art.
26, The admissibility of depositions is made dependent upon the need for
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its use at the time of trial. The same rules of evidence apply to testimony
in depositions as apply to oral testimony.

Subdivisions (e; and (f) are derived from AW 25, The Proposed
AG. does not contain similar provisions.
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MART, 50. Admissibility of Records of Courts of Inguiry.

(2) In any case not capital and not extemding to the dismissal
of an officer, the sworn testimony, contained in the duly authenticated
record of proceedings of a court of inquiry, of a person whose oral
testimony cannot be obtained, may, if otherwise admissible, be read in
evidence by any party before a court-martial or military commission if
the accused was a party and was accorded the rights of an accused when
before the court of inguiry or if the accused consents to the introduction
of such evidence,

(b) Such testimony may be read in evidence only by the defense
in capital cases or cases extending to the dismissal of an officer.

(¢) Such testimony may also be read in evidence before a court

of inguiry or a military board."

References:

AW 27
AGN, Art. 60
Proposed AGN, Art., 44

Commentary:

This Article is derived from AW 27 and is similar to present
Navy practice. As to parties before courts of inquiry, see Article 135(¢c) e

The effect of the use of the words "not capital and not extending
to the dismissal of an officer" is that if the prosecution uses the record
of a court of inquiry to prove part of the allegations in one specification,
neither death nor dismissal may be adjudged as a result of a conviction
under that specification. The introduction of the record of a court of
inquiry by the defense shall not affect the punishment which may be adjudgede
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WART, 51, Voting and Rulings.

(a) Voting by members of a gereral or special court-martial
upon questions of challenge, on the findings, and on the sentence
shall be by secret written ballot. The junior member of the court
ghall in each case count the votes, which count shall be checked by
the president, who shall forthwith announce the result of the ballot
to the members of the court.

(b) The law officer of a general court-martial or the
president of a special court-martial shall rule upon interlocutory
questions, other than challenge, arising auring.the proceedings,

Any such ruling made by the law officer of a general court-martial

upon any interlocutory question other than fer & motion for a finding

of not guilty, or the question of accused'!s sanity, shall be final

and shall constitute the ruling of the court; but the law officer

may change any such ruling at any time during the trial, Unless

such ruling be final, if any membsr objects thereto, the court

shall be cleared and closed and the question decided by a vote as

provided in Article 52, viva voce, beginning with the junior in rank.
(¢) Before a vote is taken on the findings, the law officer

of a genecral court-martial and the president of a special court-martial

shall, in the presence of the accused and counsel, instruct the court

as to the clements of the offense and charge the court -
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(1) that the accused must be presumed to be innocent
until his guilt is established by legal and competent
cvidence beyond reasonable doubt;

(2) that in the case being considered, if there is a
roasonable doubt as to the guilt of the accused, the doubt
shall be resolved in favor of the accused and he shall be

acquitted;

e

(3) that if there is a reasonable doubt as to the degree

of suilt, the finding must be in a lower degree as to which
there is no such doubt; and
(4) that burden of proof to establish the guilt of the

accused beyond reasonable doubt is upon the Governmment .

References:

AW 31
Proposed AGN, Art. 24

Commentary:

This Article is derived from aW 31. The provision of AW 31
allowing the law officer to consult with the court beforec making 2
ruling is deleted, In subdivision (e) the law officer and the presi~
dent of a special court-martial are required to instruct the court as
to the clements of the offense in addition to those mattors specified
in AW 31,

The Proposed AGN does not require a secret written ballot, but
does rogquirc the law officer to instruct the court as to the elements
of the offense.
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"ART. 52. MNumber of Votes Required.

(a)(1) . No person shall be convicted of an offense for which
the death penalty is made mandatory by law, except by the concurrence of
all members of the court-martial present at the time the vote is taken,

(2) No person shall be convicted of any other offense,
except by the concurrence of two-thirds of the members present at the
time the vote is taken.

(b)(1) No person shall be sentenced to suffer death, except
by the concurrence of all the members of the court-martial present at the
time the vote is taken and for an offense in this Code mads expressly
punishable by death.

(2) No person shall be sentenced to life imprisonment
or to confinement in excess of ten years, except by the concurrence of
threc-fourths of the members present at the time the vote is taken.
(3) All othor senteonces shall b detoernmined by the

concurrence of two-thirds of the members prescnt at the time the vote is

(¢) 411 other questions to be deccided by the members of a

gencral or specizal court-martial shall be determined by a majority vote,
A tie vote on a challengc shall disqualify the member challenged. A tie
vote on a notion for acquittal or on a question of the accused's sanity
shall be a determination against the accuscd. A tie vote on any other

guestion shall be a determination in favor of the accused."

References:

AW 43
AGN Art. 50
Proposcd AGN, Art. 28
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Commentary :

This Article is derived from AW 43. Proposcd AGH, Art. 28
would require only a majority vote to conwviet of any offense, bub is
the same as AW 43 as to thc number- of votes required for sentinces.

rarugruph (3) of subdivision (b) clarifies AW 432 as to the number
of votecs reguired for a sentence which does not extend to death or im=
prisonment in cxcess of ten years.

Subdivision (e¢) clarifies the det -minetion of issues to be
decided by a majority vote when the vots is tied. It is felt that a tie
vote on a challenge should disqualify the porsan challenged regardless
of whother the challenge is by the prosecution or by the defense. It is
also felt thet a motion for acquittal and the questisn of the accused's
s-nity should not be decided by a tie votec as these arc considered again
in tho vote on the findings. All other tie votes arec determined in favor
of the accusecd.
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"ART. 53. Court to Announce Action

Every court-martial shall announce its findings and sentence

to the parties as soon as determiried."

References:

AT 29

Proposed AGN, Art. 28
Commentary:

This Article is derived from Proposed AGN, irt. 28 and requires
the trial counsel, the accused, and the counsel for the accused to be
informed of the findings and sentence as soon as the sentence is deter-
mined. The findings may be announced as soon as they are determined
if it is believed appropriate to do so. AW 29 requires an acquittal
to be announced, but leaves the announcement of the sentence and
findings of guilty to the discretion of the court. It is felt appropriate,
however, that the accused and his counsel be informed as to the out-
come of the trial as soon as the results are determined.
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"iRT. 55. Cruel =nd Unustel Punishments Prohibited.

Punishment by flogging, or by branding, marking, or tattooing

on the body, or any other cruel or unusual punishment, shall not be

adjudged by any court-martial or inflicted upon any person subject
to this Code. The use of irons, single or double, except for the

purpose of safe custody, is prohibited."

References:

AW 41
Proposed AGN, Art. 31

Commentary:

This Article incorporates present Army and Navy provisions.
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"ART. 56, Maximum Limits.

The punishment which a court-martiel may direct for an offense
shall not exceed such limits as the President may prescribe for that

offense,"

References:

AW 45
Proposed AGN, Art. 33(Db)

Commentary:

This Article authorizes the President to establish maximum
limits of punishment for any offense, except one for which a mandatory
punishment has been prescribed. The clause "which & court-martial
may direct" was adopted so as to tie this Article in with the punitive
articles, wherein the same expression is used in every case.
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ffeetive Date

Vlhenever a sent of 2 court-mzrtial as lawfully
and approvel includes a fo iture of pay or allowances

aldition to confinement not suspenled, the forfeiture nay Qpply

pay or allowances beconming due on or after the date such sentence

aprroved by the convening authority. No forfciture shall cxbtend

any pay or alliwances accrucl befure such date.
(b) Any perisd of confincment rot suspendel included din a
a court-martial shall begin to run from the date the scne-
adjuliged by the court-martial,
(ec) 411 other sentences of courts-martial shall bec.me

effective un the date ordered exceuted,!

References:

Proposed AGN, irt, 39
AW 16, 47(3)

Commentary

This irticle is new. Subdivisin (a) linits
srfoitvores to pay beeoming Iue on or after the la
e is approved by the convening authority, if the
ides confinenent. If the seuntenee lucs not n~lso ineluls confine-
subdivisim (ec) applies. Formerly, an srmy court-mertial
c.ull reach pay carned before the sentence was aljulged,

Suodivision (b) requires a
ts run on the date that it is adjulge
actually in confincment, unless the

Seo article 71 as to when a
AW 16 has been helld t3 prohibit the forfeiture >f pay of an
accuscd until the sentence has been finally approvel. This has resulted
1 & prisoner unler sentence of a court-martial Jraving full pay until
a Jismissal .r discharge is finally approved. The Proposcd Navy AGH
would make all sentences of forfeiture or cunfincment cffective as
soon as odjudged,
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"ART. 58. Execution of Confincrent.,

(2) Under such instructions as the Department concerned may

pruscribe, any scentence of confinement adjudged by a court-martial or
sther military tribunal, whether or not such sentence ireludes discharge
or dismissal, and whether or not such discharge .or dismissal hes been
executel, may be carried into exccution by confincment in any place of
confinement under the c¢ontruol of any of the arned forees, Jr in any penal
or eorrcetional institution under the contrsl £ the United States, or
waich the United States may be allowed 4o use; and persons so confined
in a penal sr correctisnal institution not under the eontrol of sne of
the armed forces shall be subjeet to the same discipline and treatment
a8 pers.ns confined or committed by the courts of the United States or
of the State, Territ.ry, District :r place in which the institution is
gsituated.

(b) The smission of the worde wwd labor" in
Jf a court-martial adjudging confinemeont shall not be construcd =s
depriving the authority cxccuting such sentence of the power to require

hard labor as a part >f the punishment."

Refercnecs:

AW 37, 42
AGN 4rt, 7

Comnentary:

Subdivision (a) is derived from AGN Art. 7 -thich permits the
Navy to transfer courte-mertial prisuners to institutioms under the
control of the Departrent >f Justice. The Bavy hes found this practice
to be beneficial buth &5 the service and t. the prisoncr. Both the
army ond Navy officers in charge of correctisnal institutions recommend
the adoption of subdivision (2). It iz the policy of the armed forces
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59. ZILrror u av esser Included Offense.

4 finding Jr sentence of a court-martial shall not be held
on the ground of an errur of law unless the crror materially

¢judices the substantial rights >f the accused

=R

(b) Any revicwing authority with the power to approve or affirm

a finding of guilty may approve or affirm, instead, s. much of the

finding as includes a lesser includes uffense."

Refzrences:

AW 37
Proposcd AGN, Art. 39(d), (e)
NC&B, Sec. 472

Commentary:

Subdivision (a) is "J:;Lcl from AW 37. In 1i f certain

ew procedural requirements in this Code, such quirement
thﬂu the law officer of a g-:;r 1L esurt-martia uct the ¢
as to the elements of the flfonsc, this urtiix i i
important one and shoulé be given full f
of tochnieal errors NC&B sce. 472 cuntaoine
"If there has been no nisc r“l,uy of justice,
should not be set aside ur new trial granted bucauac ;I 1l errors
or defects which du not affceet the substantial rights of tn; nccusud.”

Subdivision (b) is taken from AU LT(E) & Art. BQ(JJ,
(c) of the Er-szod AGN.' MCHl par. 78(e) defincs a lesser included
sffense as follows: "The test as to whether zn offense found is
neecessarily 1ncludc¢ in that charged is that it i uded only if
it is nceessary in proving the offense charged prove all the el
Of the >ffense found,"

ments
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"ART. 60. Initial Action on the Record.

After every trial by court-martial the record shall be forwarded

to the convening authority, and action therecon may be taken by the officer
who appointed the court, an officor commanding for the time being, a
successor in command, or by any sfficer exercising general court-martial

jurisdiction."

Refercnces:

AW 35, 47(e)
NC&B, sec., 479

Commentary:

. This article is taken principslly fron AW 47(e). There is no similar
provision in the AGN, but NC&B, sec. 479 provides that the reviewing power
vests in the office, not the person, of the authority so acting.
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"ART. 6l. Same = General Court-Martial Records.

The convening authority shall refer the rccord of cvery general
court-martisl to his staff judge advocate or legal »fficer, wh> shall
submit his written opinion thereon to the convening authority. If
the final action of the court has resulted in an acquittal of all

charges and specifications the opinisn shall be linited to questions

f jurisdiction and shall be forwarded with the rec.ord to The Judge
o

Advocate General of the armed force of whieh the accused is a merber,"

118 L

References:
AW 35, 47(c)
Cormentary:

This Article is drawn principally fpom AW 47(c). The require-
ment that the convening authority to his staff julge
advocate or legal officor is new for the Navy, The reguircment that
the staff judge advocate or legal officer write an opinion on the
Jurisdiction of the court in cases f acquittal conformsto present
Army practice. See Article 65 with reference t. opinions and records
in cases where there is a finding of guilty,




U I CODE OF MILIT.RY

Aulx

T

o Uy

ST ICE

m
J»-LLJ. °

62, snsideration and Revision,

-

L]

(a)

~Th

ana the ruling Jocs not anm

+ 1
Gl may

¢ mvening authority return tic

congiloration ruling anl any furthor

f

tpparent srror

PECSTL OF

with respeet to a finling

nmaterizl prejulice to the substantial righs

3

=1

coanvening authrity may rcturan the record

case, howevsr, nay the

ER

( g
(1) rec. nsider.

£or 151

ruling which omounts o

(2) r inercasin

4

liCii, pars. 64(f), &3, 87(b)
Proposed aGl, art. 39(i)
NC&B, 410, 458-/,68

S2C8

Commentarv:
No prowision sinilar to
the aGN.

the cunvaei

Soe HOH,

21

the Al
however,

divisinn.

£
Shbar AT
ill ‘l.; o e

pAT.,

authority hos ]
64(f) anl NC&B, sc
Subdivision (b) is basel om AW
cunvening authority cay return the recond
to prescribe & mandatry punishiment or
guilty a spocification and not guilty
ficatiomm sufficicntly allege VLtlxtl“‘

alsy return the record £ correetion of cle

)

T
LIVAG

there
£ if

o

5 )

i

mrt-martial has been

ree.ar

per aetion by

£

recora

sublivision (a)
Under present Jroy, Havy
yer seb
G

e
A18Migs

finding of not guilty

g ha court for ro-

+he
tho
appr pri

r onission in the

court-mortial

be rectificd without

i the accused, the

Lo b =i
LIlC €ourL 1 OTY approprilave

be raturned

senuence

is manlatory

is founl in either
4ir Force practice,
mt in this sub-

is

and

410,

&
nart
=uni

18 5

ubliivision the

e
Ly

c
o

i

-
n

c LL’lZ‘.""‘J

10

rieal

rhicle,

X

OTrTOTS.




UNIFORM CODE OF MILITARY JUSTICE

MART, 63, Rehearings,

(a) If the convening authority disapproves the findings and
sentence of a court-martial he may, except where there is lack of suffi-
cient evidence in the record to support the findings, order a rehearing,
in which case he shall state the reasons for disapproval. If he does
not order a rehearing, he shall dismiss the charges,

(v) Every rchearing shall take place before a court-martial

composed of members not members of the court-nartial which first heard

the casc, Upon such rehearing the accused shall not be tried for any
offense of which he was found not guilty by the first court-nartial,

and no sentcnce in excess of or more severe than the original scntcnce
shall be imposed unless the sentence is based upon a finding of guilty
of an offense not considcrod upon the merits in the orizinal proceedings
or unless the sentence prescribed for the offcnse is mandatory."
keferences:

AW b2
NC&B, sec., 477

Commentary:

This Article is adopted from aW 52. The Navy has no similar
gstatutory provision. The Army tern Nrehearing” has been adopted to
distinguish from the new trial specified in article 73.

Subdivi sion (a) provides, in conformance with the usual concept
of double jcopardy, that the convening authority shall not rder a rchearing
where the prosecution has failed to establish a "prina facie casc" -~ has
failed, as a matter of law, to introduce sufficient evidence to warrant the
finding. Tho phrase M"evidense in the record" is intended to authorize
rehearings where the prosecution has made its case on evicence which was
inproperly adnitted at the trial, evidence for which there may well have
been an adnisscoble substitute,
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Subdivision (b) contains the limitations on the sentence which
can be aGjudgzed by a court on rehearing, with an exception for mandatory
sentences. Without this exception the court on rehearing could imposo
no sentonce at all where the original sentence was less than that nade
nandatory for the offenses. For a mandatory sentence seec article 133.

A rehearing is a continuation of the former proceeding, and
if the origzinal court had no jurisdiction in the case, none of tho
restrictions of this article apply to a subscquent trial on the sane
ChargesS.
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"ART. 65. Disposition of Records After Review bv the Convening Authority

(a) Then the convening authority has taken final action in a
general court-martial case, he shall forward the entire record, including
Lis action thereon and the opinion or opinions of the .staff judge
advocate or legal officer, to the appropriate Judgze Advocate General.

(b) Vhere the sentence of a special court-martial as gpproved
by the convening authority includes a bad conduct discharge, whether
or not suspended, the record shall be forwarded dirsctly to The Judge
Advocate General or to the officer exercising general court-marti
Jurisdiction over the command to be reviewed in the same manner as a

record of trial by general court-martial. If the sentence as approved
by an officer exercising genecral court-martial jursidiction includes
a bad conduct discharge, whether or not suspended, the record shall

oo

be forwarded to The Judge Advocate General of
the accused is a member to be reviewed in the
of a general court-martial,

(e) All other spccial and summary court-martial records shall
be reviewed by a judge a .wocate of the Army or Air Force
specialist of the Navy or Coast Guard and shall be

)

of as the Sceretary of the Department may prescribe by regur

References:
SCLCTCHNCCS

AW 35, 36
Froposed AGN, Arts. 21, 39(d), 39(e)

Commentary :

Subdivision (a) incorporates present Army practice. Nawvy
practice is similar cxcept that no opinion by the legal officer is required,
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Subdivision (b) is derived from AW 36 except that the record
may be sent directly to The Judge Advocate General. This alternative
is permitted in order to provide for situations where no judge advocate
or law specialist is assigned to the staff of the officer exercising
general court-martial Jjurisdiction or where direct transmittal to
The Judge Advocate General or a branch office would be more expeditious.
Proposed AGN, Art., 39(d) is similar to AW 36.

Subdivision (c) permits the review of other special and summary
courts-martial to be prescribed by regulations, subject to the
requirement that all such records shall be reviewed by a law specialist
or judge advocate. The reason for this provision is that the volume
of cases, the availability of law specialists and judge advocates,
and the feasibility of reviewing records in the field may differ in
the various armed forces.

The disposal of special and summary court-martial records is
also left to regulation, because of the varying needs of the armed
forces. It is intended, however, that such records shall be retained
until no longer of use either to the armed force concerned or to the
accused.
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-

Heviey by the Board of Review.

() The Judge Advocate General of each of the armed forces

-

shall constitute in his office one or more Boards of Review, each
composed of not less than three officers or civilians, each of whom
shall be a member of the bar of a Fedsral Court or of the highest
court of a State of the United States.

(b) The Judge Advocate Ceneral shall refer to a Board of
levier the record in overy case of trial by court-martial in which
the sentence, as approved by the convening authority, affects a
general or flag officer or extends to death, dismissal of an officer,
cadet, or midshipman, dislionorable or bad-conduct discharge, or con-
fincment for more than onc year.

(¢) In a casc referred to it, the Beard of Review shall act
only withn respect to the findings and sentence as approved by the
convening authority. It shall affirm only such findings of guilty,

scntence or such part or amount of the sentence, as it finds
in law and fact and detcrnincs, on the basis of the centire

record, should be approved. In considering the rccord it shall have

authority to wei

{
C

/ . . .
?ﬁ% the evidence, judgc the credibility of witnesses,

and determine controverted quostions of fact, recognizing that the
ial court saw and hcard thc witnesses.
(d) If the Board of Rovicw scts aside the findings and
sentence, it may, cxcept where the sctting aside is based on lack of
sufficient evidence in the rccord to support the findings, order a

rchearing. Othcerwise it shall order that the charges be dismissed,




(¢) Within ten days after any decision by a Board of Review,
The Judge Advocate General mey rcfir the casc for reconsideration
before a Board of Revier.

(f) Otherwisc, The Judge Advocate General shall, unlcss

there is to be further action by the Prosidont or the Secretary of

the Department or the Judicinl Council, instruct tho convening authorit
;]

ake action in accordancc with the decision of the Board of Ro-

view. If the Bourd of Hevisw has ordercd a rchesring but the convening

L=

autnority finds a rchearing impracticable, he may dismiss the
(g) The Judge Advoeztos Gencrzl of the armed forees shall
presceribe uniform rulcs of proccdure for procceding in and before

Boards of Review and shall meot periodically to formulate policics

proccdurc in regard to review of court-martial casecs in the Offices

Judge Advocates General and by the Boards of Revie

Refercences @

)3 52s 52
e), (f)

AW 50(1}, ~) ((“Jj (.f_,’
Proposcd nCL, Art. 39(

Commentary :

This Article “j-pts the army system of review by
constituted board. Regquired qualifications of bhe 1;mb;rs

however, and a provision permitting civilian members has
for the Coast Guard. Sce subdivision (a).

Review of all the cases specificd in subdivision (b) is
matic, whethor or not the sentence is suspended. The types of
recciving automatic rovicw by the Board arc substantially the

as tlduu under the prosont Articles of Tar except thet for
cs involving nenitentiary confinement there have been substi-
‘ntunc ;8 involving confincment for more than one year. This
confarma to changes in the system of confincment in Article 58, For
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ther casecs by a Board of Revicw see Article 69.

The Board »f Reviow shall affirm a finding of guilty of
or a lesscr inclulel offcnse (sec article 59) if it

determines that the finding confrme t  the welght of the evidence
and that there has becn no erryr of law which naterially projulices
the substantial rights of the accuscd. Sece irticle 59, Commentary.
The Board muy sot asile, m the basis of the roeard, any vart of
2 sentence, either it is illegal > ccAause inappropriste.
It is c ntemplateld povter iill be exereised to establish
uniformity »f sentc ; :

rchearing.
Sce artiecle 63.
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Review by the Judicial Council
There is hereby established in the National Military
The Judicial Bouncil shall be

One-third of the memkership

WARTS 67
(a)

Est:ablishment a Judicial Council,

composed of not less than tinree members.

shall be appointed by the Secretary of the Army, cne-third by the

she Supreme

Secretary of the Navy, and one-third by the Secretary of the Air Force.
Each member of the Judicial Council shall be appeinted from civilian life

a member of the bar admitted to practice before t
ind each member shsll receive compensation and

and shall be
Court of the United States,
allowances equal to those paid to a judge of a United States Court of Appeals.

Under rules of procedure which it shall prescribe, the

(b)
Judicial Ceuncil shall review the record in the following cases:

(1) All cases in which the sentence, as affirmed by
i general ocx flag efficer or extends

y Board of Review, affects
Board of Review which The

to death;
f .
(2) (A1l cases reviewed by
Judge Adveocate General orders forwarded to the Judicial Ceuncil
nd
which, upon
Judicial

for review; a
A1l eases reviewed by a Board cf Review in

is

f
(3)
petition of the accused and on good cause shown, the

| review,
s from the time he

axr
4y

Ceuncil has granted
(¢) The accused shall have 30 daj
notified of the decision of a Board of Review to petition the Judicial

The Judiecisl Council shall act upen such

Council for a grant of review.
a petition within 15 days cf the receipt therecf,
In any case reviewed by it, the Judicial Council shall

(d)
act only with respect to the findings and sentence as approved by the
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Page 2
convening authority and as affirmed or set asiae as incorrect in law by
the Board of Review. In a case which The Judge Advocate General orders
forwarded to the Judicial Council, such action need be taken only with
respect to the issues raised by him. In a case reviewed upon petition
of the accused, such action need be taken only with respect to issues

specified in the grant of review, The Judicial Council shall take

action only with respect to matters of law,

(e) If the Judicial Council sets aside the findings and
sentence, it may, except where the setting aside is based on lack
of sufficient evidence in the record to support the findings. order
a rehearing, Otherwise it shull order that the charges be dismissed.
(f) After it has acted on a case, the Judicial Council may
direct The Judge Advocate General to return the record to the Board
of Review for further review in accordance with the decision of the
Judicial Council, Otherwise, unless there is to be further action
by the President, or the Secretary of the Department, The Judge idvocate
Géneral shall instruct the convening authority to take action in
accordance with thet decision. If the Judicial Council has ordered a
rehearing, but the convening authority finds a rehearing impracticable,
he may dismiss the charges.
(g) The Judicial Council and The Judge Advocates General of
the armed forces shall meet annually to meke a comprehensive survey
of the operation of this Code and report to the Secretary of Defense
and the Secretaries of the Departments any recommendations relating
to uniformity of sentence,policies, amendments to this Code, and any

othe r matters deemed appropriate,"-
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References:

AW 48; 49; 50 (a), (e¢), (g); 51; 52
Proposed AGN, Art. 39(g)

Commentary:

This Article is new although the concept of a final appellate
tribunal is not. Proposed AGN, Art. 39(g) provides for a board of
appeals while AW 50(a) provides for a Judicizl Council, Both ~f these
tribunals, however, are within the Department. The Judicial Council
provided for in this Article is established in the National kiilitary
Establishment and is to review cases from all the armed forces. The
members are to be highly qualified civilians and the compensation has
been set to attract such persons. Theyars to be appointed Ly the
Secretaries of the three Departments to assure equal participation.

Automatic review before the Judicial Council is provided for
all cases which must be approved by the President., See AW 71. The
Judge Advocate General may direct that a case be reviewed by the Council
and an accused may request review and receive it where the Council
finds good cause.

The time limits specified in subdivision (c) are necessary to
eliminate undue delay in the execution of sentences.

The Judicial Council takes action only with respect to matters
of law. In this it differs from the final appellate tribunals now set
up in or proposed for the Departments. It may act only with respect to
the findings and sentence as approved by the convening authority. If
the Board of Review has set aside a finding as against the weight
of the evidence this cannot be considered by the Council. If on the
other hand, the Board has set a case aside because of the improper
introduction of evidence or because of other prejudicial error, the
Judicial Council may reverse if it finds there has been no such error.

The Council shall affirm the findings and the sentence if it
determines that, with respect to the matters which it considers, there
has been no error of lw which materially prejudicss the substantial rights of
the accused. See article 59, Commentary, It may affirm so much of a
finding of guilty 2s involves a finding of guilty of a lesser included
offense. See Article 59, The only action which the Council may take with
respect to the sentence is to determine whether or not it is within
legal limits,

As to the power to order a rehearing covered in subdivision
(e), see Article 63.

Subdivision (g) assures an annual review of sentence policies
cf the armed forces, This is provided to assure uniformity.
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President deems such action
General to estahlish a branch
General, with any distant command, and to establi
or more Boards of Review. Such Assistant Judge
Advocate General and any such Board of Review shall 2d to perform

m

for that command, under the eral supervision of Tk
the duties which The Judge Advocate General and a Board

office would otherwise be required to perform in respect

volving sentences not requiring approval by the President,

(b) In time of eriergency, the President may direct that one

more temporary Judicial Councils be established for the period
cmergency, each of which shall be under the general super

Judicial Council, "

leferences:
AW 50(e)

Commentary:

Subdivision (a) incorporates A7 50(c) s rodifications to conform
to the review under this Code., The AGN contains no similar provisiocn, but
the Navy feels that this would be useful in times of cmergency.

Subdivision (b) provides for expansion of the Judicial Council
time of emcrgency. Such temporary Judicial Councils arc placed uﬂdtr
supcrvision of the permanent Judicial Council for the purpose of
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"LRT. 69, Review in the Office uf the Judee Advocate General,

-3

Bvery record »f tricl by gencral cour -martial, in which

there hos been o finding of guilty and a senbencc, the

-

review of ‘dideh is not otherwisc provided for by Gicle 66, shall i

cxamined in the Office of the Judge advicate Gon.ral If any part

of the findings or sentonce is found unsupported in law, >r if The

Judge advocate General so dircets, the reeord shall be reviewed by

Board of Review in accurdance with Article 66, but in such ovent

there will be no further review by the Judicicl Council."

AR 50(£)
Proposed AGI

Thig Article eonforms ta A7 50(F) Since cases
involve minor sentcnec 5, NO svicen oy the 1iicial Counecil ig felt
to be approrriate.
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"ART. 70. Aprellate Counsel,

ta) The Judge Advocate General shall appoint in his offic

one or more officers as Appellate Government Counsel, and one or more
)11 N 2

7oL

officers as Appellate Defense Counsel, I ) ¢ At

f s ] 1 3 1 o~ > -~ = o 7,
(b) It shall be the duty of Apnellatz Goverrment Counsel to

represent the Uniced Stabes bafore the Board of Review or the Judicial
Council when directed to do so0 by the Juldge Advocate
(e} It shall se the duty of Appellate Defense
represent the zccused before the Board of Review or the
Vhen ke is reguested
When the United States is represcnted by counsel; or
Then The Judge Advozate G has raquested the
reconsideration of a case el the Board of RJeview or
has transmitted it to theg Judieinl GCouncii.

1 1

The accused shall have the right to be represented be-
fore the Judicial Council or the 3oard of Review hy civilian coun
if provided by him,
(¢) The Appellate Counsel shall also perform such other

metions in connection with the review of court-martial cases as the

Judge Advocate Goneral shall direct.”

Commentary s

Thi° article is new and is included in the Code in order that
the accused 1 ba roprasented on regview. Such reprcsentation will
issure that the 56 cas¢ will be thoroughly considercd.




"ART. 71, Lxccution of Sentence: Susnensioc

I'> sentonce extending to death or involwving

all be exceuted until approved by the Prosids

ueh part, amount, or commutcd form
ind may suspend the exceution of
scntence any part of the senter a8 approved
dex
No eentencs oxtonding to the dismissal of an officor
cadet, or midshipman shall be cxzecuted until aporovud by the Sceretary
of the Department, or such Unler Sceretary or As
Ho shall zppraove
amount, or cumrmted Lorm
4

’ - - 1 4+ = o
pend the dxccution

e

T.i..'.:' COOmM1cae

energency =and
(e) Na sentence whieh ineludos unsuspendeld,

or bad-conduct lischarge, »r con’incme = or¢ than one year shall

T e e | 1
oE exetuted un

vhe Judicial Council,
(d) 411 other sontences, unless suspended, may

1

exccutel by the convening authority when approved by
i g J I

authurity mey suspend the cxecution of anv sentonce,

sentence "
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SETITe I20m Al
that sentunces

Subdivisi m (i is Jdorived from AW 4C¢ and 44 Pronosad
AGL, art. 39(a) rem 28 o disndssal to be eanf ¢=Y by the P céiiunt,
or by tlu unﬂcttry vhen enpowerow by the Irc;i
appr.priate, however,

o

e L1E D'-_:p. wirtucnt

Subdivision (e¢) is Jerived
Sentences required to be affirmel by
srdared executed until such ruvi
Judieixl Council under artiecle 67
may be ordsred exccutol 30 days
f the deedision of the B
Judicinl Counecil for revicw
Subdiviaion (1) is Jderivol fror
AGN would require ¢xccutisn & sontonces npt cxtenling to pu
ments spuciricd in suplivisisns (a), (b), =nld (e) t> be exceu
upon announconiens by the c urt. It is felt appropriate, howGer, to
W by tho ¢ nvening authority before ordering execution of
mvening authority is given pover to suspenl sentonces
scntences, Soeo Artiecle T4 = v the poyer of other

1 = vt ~ o
sgntences.,
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" R’RT. 72. Vacation of Suspensicn

\ T z i " : .
(a) Frior to the vacation of the suspension of a speeial

court-marvial scntence which as approved includes a bad conduct discharge,
or of any gencral court-martial sentence, the officer having spececial
court-martial jurisdiction over the probationer shall hold a nearing
on che alleged violation of probation. The probationer shall be
represented at such hecring by counsel if he s> dasires.

(b) The record »f the nearing and the recommendations of
the officer having special court-martial jurisdietion shall be forwarded
Lor actisn to the officer excrcising gencral court-martial jurisdiction
over the probatisner. If he vacates the suspension, the vication shall
be effective, subject to applicable restrictions in article 71(c), to
exceute any unexccuted portion of the sentence except a dismissal.,
The vacation of the suspension of a dismissal shall not be effeehive
until approved by the Sceretary

L

(¢c) The suspension f any other sentence may be vacated by

o

any authority competent to convene, for the eommand in which the accuscd

Fal

is serving or assigned, 2 court of the kind that imposcd the sentonco."

Refercncees:

AT 51(b)

MCM, par. 94

NC&B, sec. 476

Kceffe Report, pp. 313-318

Commentary:
Thls Article is new. Under present Navy practice, the commanding

>fficer of a probatisner has authority to vacate probation whenever
he dcems the conduct of the probationcr unsatisfactory. Under Army




practice, an officer who has the power to convene a court of the kind
which adjudged the scntonce may simil-rly vacate probation.

Llll

This article requircs that where the wva ating of the suspensiin
I a scriojus sentence is contemplated, a record of the facts Justifying
the vacating action will be made and these facts will be ¢ nsidered
by two »fficers.

-rjginsl entence ineludes 2 bad e nduct or dis-
r confincment in excess >f one year, such vacation
cxceute the sentence until the revicw pro-
67 has been completed. Whore the suspended
sentence lnClULCu ‘l JJuQMl, the Sceretary of the Department must
act bef we the dismissal muy Lo exceuted, whesher sr nst he has pre-
viously approved it,.
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"ART. 73. Petition for a Neow Trial.

At any time within one year after approval by the con-

vening authority of a sentonce thich extends

dishonorable or bad-conduct discharge, or confincment foo more than

one ycar, the accused may petition The Judge Advocnte Gensral for

a new trizl on grounds of newly-discovered ovic ¢ or fraud on the
court. If the accusod's cose is pending

or before the Judicial Council, The Judg

refer the petition to the Board or Council, re

Otherwise The Judge Advocate General shall act upon the

AT 53
Proposed AGN, Art. 39(g)

Sommentary :

This Article provides for 2 petition for a new trial as
provided in AW 53 and in Proposed &G, Art. 39(g). Action on the
petition is to be taken by a Board of Review or the Judicial Council
if the case is being reviewed or is to be roviewed by such tribunal.

ise The Judge Advocate shull either deny or grant the new
Sec article 75 as to restoration of rights, privilceges, and

%5 -~ - e — E—
erty aftor @ new trial.
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".RT., 74, Remission and Suspension.

(a) The Secretary of the Department and any Under Secretary,
Assistant Secretary or commanding officer designated by the Secretary
may remit or suspend any part or amount of the unexeccuted portion
of any sentence, including all uncollected forfeitures, other than
a sentence approved by the President.

(b) The Secretary of the Department may, for good cause,
substitute an administrative form of discharge for a discharge or

dismissal executed in accordsnce with the seantence of a court-martial,"

References:

AW 51(b)

Proposed AGN, Art. 39(h)
Commentary:

Action taken under this Article will be clemency action and
will not affect the findings of the court-martisl, as affirmed or
approved. It is contemplated that the Secretary will place the
power to remit or suspend in commanding officers under whose command
persons are serving out sentences in order that they may properly
administer a parole system. Such action may be taken without regard
to whether the person acting has previously approved the sentence.




UNIFORM CODE OF MILITARY JUSTICE

"iRT. 75. Restoration,

(a) Under such regulations as the President may prescribe,
(]

all rights, prﬁvileges, and property affected by an executed portion

of a sentence which has been sct aside or disapproved, except an
executed dismissal or discharge, shall be restored unless & new trial
or rehearing is ordered and such executed portion is included in a
sentence imposed upon the new trial or rehearing,

(b) Vhere a previously executed sentence of dishonorable or
bad conduct discharge is not sustained on a new trial, The Judge
Advocate General shall substitute therefor a form of discharge
authorized for administrative issuasnce unlecss the accused is to sorve
out the remainder of his enlistment.

(¢) Where a previously executed sentence of dismissal is not
sustained on a new trial, the Secretary of the Department shall
substitute therefor a form of discharge authorized for administrative
issuance and the officer dismissed by such seantence mey be reappointed
by the President alone to such commissioned rank and precedence as
in the opinion of the President such former officer would have
attained, had he not been dismissed. The reappointment of such &
former officer shall be without regard to position vacany and shall
affect the promotion status of other officers only insofar as the
Presidentmy direct, All time between the dismissal and such
reappointment sholl be considered as actual service for all purposes,

including the right to receive pay and allowances."

References:

AW 53




ARTICLE E"_":_l
Pé;Lgi.—J__Z__

Commentary:

This Article,is new in that restoration of rights, privileges;
and property is miﬁétory and in that restitution of forfeitures
previocusly collected is authorized. If a new trial or rehearing is
ordered, restoration is to be made in regard to such part of the
original sentence as is not adjudged upon the new trial or rehearing.

Under subdivision (b), The Judge Advucate General of the
appropriate armed force is required to order an administrative
discharge substituted for a bad conduct or dishonorable discharge
which has not been sustained on a new trial unless the accused is
to be restored to duty.

Subdivision (c) requires an administrative discharge to be
substituted for a dismissal which is not sustained on a new trial.
In addition, the President is given authority to reappoint the accused
to such rank and precedence as he believes will correct the injustice
of the dismissal.

This Article applies not only to new trials but also to all
cases where an executed or partly exscuted sentence is set aside
or disapproved under the provisions of this Code.
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"ART'. 76, Finality of Court-Martial Judements

-

The appellate review of records of trial provided by this Code,
the proceedings, findings, and sentences of courts-martial as approved,
revicwed, or affirmed as required by this Code, and all dismissals and
discharges carried into execution pursuant to sentences by courts-martial
following approval, review, or affirmation as required by this Code, shall
be final and conclusive, and orders publishing the proccedings of courts-
martial and all action taken pursuant to such proceedings shzll be binding
upon all departments, courts, agencics, and officers of the United States,
subject only to action upon a petition for a new trial as provided in
article 73 and to action by the Sceretary of a Department as provided

in Articla 74.0

References:
AW 50(h).
Commentary :

This article is derived from AW 50(h) and is modified to con-
form tH terminology uscd in this Code,
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"ART. 77. Principals,
Any person punishable under this Code who —
(1; commits an offense punishable by this Code, or aids,
abets, counsels, commands, or procures its commission; or
(2) causes an act to be done, which if directly performed
by him would be punishable by this Code;
shall be punished with the punishment provided for the commission of the

offense,"

References:
Ttle 18, U.5.C. § 2
NC&B, Sec, 41

Commentary;

At present the subject matter of this provision is prescribed
by regulations or provided for in individual offenses. Articles 77
throurh 80 conform to modern penal classification.
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"ART. 78. Accessory After the Fact.

Any person subject to this Code who, knowing that an offense

punishable by this Code has been committed receives, comforts, or

assists the offender in order to hinder or prevent his apprehensiocn,

trial or punishment shall be punished as a court-martial may direct."

References;

Title 18, U,S5.C. 8 3
NC&B, Sec. 41
AGN Art. 8(17)

Commentary:

The language of this Article is derived from Title 18, U,S.C.
§ 3 and conforms to present Army and. Navy practice.
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"ART. 79. Conviction of Lesser Included Offense.

An accused may be found guilty of an offense necessarily

included in the offense charged or of an attempt to commit either the

offense charged or an offense necessarily included therein."

References:

Federal iHules Criminal Procedure Rule 31 (c)
Proposed AGL, Art. 28 (a) (2)

Commentary:

At present this provision is prescribed by regulations. The
language of the proposed text is derived from the Federal Rules of
Criminal Procedure.
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"ART. 80, Attempts,
(a) An act, done with specific intent to commit an offense
under this Code, amounting to more than mere preparation and tending
but failing to effect its commission, is an attempt to commit that offense.
(b) Any person subject to this Code who attempts to commit
any offense punishable by this Code shall be punished as a court-martial
may direct, unless otherwise specifically prescribed. '
(c) Any person subject to this Codef/may be convicted of an
attempt to commit an offensé:although it appears on the trial that the

1
offense was consummated.

References:

AW 96
NC&B, sec. 43
Proposed AGN, Art. 9(62).

Commentary:

»°

AT
The subject matter of this provision is hﬁgicovered under the
general article in cases where it is not specifically set forth.

Subdivision (c) is applicable only to a trial where the charge
alloges an-attempt to commit an offense, and not to a trial upon a charge
for the offense itself. '
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"ART, 8l. Conspiracy.

Any person subject to this Code who conspires with any other
person or persons to commit an offense under this Code shall, if one
or more of the conspirators does an act to effect the object of the

conspiracy, be punished as a court-martial may direct."

References:

Proposed AGN, Art, 9(62)
Title 18, U.S.C. § 371
NC&B, Sec. 112

Commentary:

The text of the proposed Article is derived from Title 18, U.S.C.

§ 371,
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Balized

(a) Any person subjzct to this Code vho solicits or advises
v Laenan/\ ALy,
another or others to descrt in vialdﬁian of Artiele &5 uﬂhirﬁiﬂﬁﬁén
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violation of ﬂ“th;; 94; s‘ 11 1f +1 offensc soliciftied or zdvised

4

is atteupted or c;mnitt;dsbo punished with the puni
the commiesion of the offense, but if the >ffenss

is not committed or attempted,shall be punished as a court-martial may

(b) Any nerson subject to this Code who solicits or adviscs
ansther or others to commit an act of misbehavicr before the cnemy in
vislation of Artiecle 99 or scdition in violation of Artiele 94, shall if
the offense saliecited or advisad is committed,be punished with the punish-
nent provided for the commission of the offense, but if the offense
solicitcd or advissd is not committed,shall be punished as a court=nartinl

nay direct."

Proposcd AGN, Art. 9(62)
Commentery:

Subdivision (a) makes it clear that one who solicits
another to violate the Articles specified shnll be guiltv Sf an ol
under this Codc. Howover, where the solicitation or advice resulf
the offcnse being consummated or attempted, the solicitor shall be punishcd
ag a principal, =nd the Jeath penalty may be imposcd.

In subdivision (b) where the solicitatisn or advice does not
result in the consumnatcd offense, the death penalty is not authorized.
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"ART. 83, Fraudulent Enlistment, Appointment or Separation.,

Any person who ——

(1) procures his own enlistment or appointment in the
armed forces by means of knowingly false representations
or deliberate concealment as to his qualifications for such
enlistment or appointment and receives pay or zllowances
thereunder; or

(2) procures his own separation from the armed forces

by means of knowingly false representations or deliberate

concealment as to his eligibility for such separation;

shall be punished as a court-martial may direct."

References:

J{lv‘f 51{,
AGN Art. 22 (b)
Proposed AGN, Art. 9(34)

Commentary:

Paragraph (1) is in substance the same as AW 54, with the
addition of one who procures his own "appointment" by fraudulent means,
thus making it applicable to officers as well as enlisted persons.

Paragraph (2) incorporates proposed AGN 9 (34) which relates
to one who procures his own "separation" by fraudulent means.
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"ART, 84, Unlawful Enlistment, Appointment or Separation.

Any person subject to this Code who effects an enlistment cr
appointment in or a separation from the armed forces of any person who
is known to him to be ineligible for such enlistment, appcintment or
separation because it is prohibited by law, regulation or order shall

be punished as a court-martial may direct."

References:

AW 55
AGN Art, 19
Proposed AGN, Art, 9(38)

Commentary:

The proposed Article is derived From AW 55. The scope of the
Article has been enlarged to include all persons subject to the Code,
instead of being limited to officers. Unlawful appointments or separations
have been added to conform to Article 83.
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"ART. 85. Desertioen,
(a) Any member of the armed forces of the United States who —
(1) without proper authority goes or remains absent
from his place of service, organization, or place of duty with
intent to remain away therefrom permanently; or
(2) quits his unit er organization or place of duty
with intent to avoid hazardous duty or to shirk important service;
or
(3) without being regularly separated from one of the
armed forces enlists or accepts an appointment in the same or
another one of the armed forces without fully disclosing the
fact he has not beenso regularly separated, or enters any
foreign armed service except when authorized by the United States;
is guilty of desertion,
(b) Any officer of the armed forces who, having tendered his
resignation and prior to due notice of the acceptance of the same, quits
his post or proper duties without leave and with intent to remain away
therefrom permanently is guilty of desertion,
(c) Any person found guilty of desertion or attempted desertion

shall be punished, if the offense is committed in time of war, by death

or such other punishment as a court-martial may direct, if the dessrtion

or attempted desertion occurs at any other time, by such punishment, other

than death, as a court-martial may direct."

References:

AW 28; 58
AGN 10; 4(6); 8(21) ‘
Proposed AGN 8(3); 9(31); 10(b)
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Page 2

Commentary:

This Article consoclidates into one Article all provisions
relating to desertion. Paragraph (1) of subdivision (a) sets forth
the elements of desertion, in order to clearly distinguish desertion
from A.W.0,L, Paragraph (2) and (3) of subdivision (a); and subdivisirn
(b) are derived from AW 28,

AW 59 Advising or Aiding Another to Dzsert and AW 60 Entertaining
a Deserter have been deleted, as they are now covered by Article 77
(Principal) and 78 (Accessary After the Fact) respectively.
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"ART, 86, Absence Without Leave,

Any person subject to this Code who, without proper authority —
(1) fails to go to his appointed place of duty at the

time prescribed; or
(2) goes from that place; or

(3) absents himself or remains absent from his unit,

organization, or other place of duty at which he is required to

be at the time prescribed;

shall be punished as a court-martial may direct,"

References:

AW 61
AGN Arts. 8(19), 4(9)
Proposed AGN, Art. 9(29)

Commentary:

The proposed Article is based on AW 61, The words "fails to go"
have been substituted for the words "fails to repair”, this in conformity
with the pelicy of avoiding technical terms wherever possible.
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"ART. 87. Missing Movement.

Any person subject to this Code who through neglect or design

misses the movement of a ship, aireraft, or unit with which he 1s required
in the course of duty to move shall be punished as a court— martial may

direct."

References:

AW 61
Proposed AGN, Art. 9(57)

Commentary:
This Article is taken from Proposed 4GN, Art. 9(57) and is, in

effect, a more aggravated form of absence without leave as set forth in
AW 61,
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"ART. 88, Disrespect Towards Qfficials.

Any officer who uses contemptuous or disrespectful words
against the President. Vice President, Congress, Secretary of Defense,
or a Secretary of a Department, a Governor or a legislature of any
State, Territory or other possession of the United States in which he

is on duty or present shall be punished as a court-martial may direct,"

References:

AW 62
Proposed AGN 9(47)

Commentary:

The proposed Article is derived from AW 62, The scope has
been enlarged to include the Secretary of Defense and the Secretaries
of the Departments. The phrase "shall be dismissed from service'" has
been deleted as the same punishment can be zdjudged under the phrase

"shall be punished as a court-martial may direct., This Article applies
to officers only.
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"ART., 89. Disrespect Towards Superior Officer,

Any person subject to this Code who behaves with disrespect

towards his superior officer shall be punished as a court-martial may

direct.”

References:

AW 63
AGN Art. 8(6;
Froposed AGN, Artse 9(16); 9(17); 9(13)

Commentary:

The proposed Article is derived from AW 63.

Superior officer shall be given the meaning set forth in Article
1 (5)s This differs from present Navy definition which includes warrant
officers, petty officers, and noncommissioned officers of the marine
corps.
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"ART, 90, Assaultine or Willfully Disobeying Officer.

Any person subject to this Code who —

(1) strikes his superior officer or draws or lifts up

any weapon or offers any violence against him while he is
in the execution of his office; or
(2) willfully disobeys a lawful command of his superior
officer;
shall be punished, if the offense is committed in time of war, by death
or such other punishment as a court-martial may direct, and if the
offense is committed at any other time, by such punishment, other than

death, as a court-martial may direct,"

References:

AW 64
AGN Arts, }4-(2), 5(3)
Proposed aGlN, arts. 9(13), 9(50), 8(10)

Commentary:
The proposed Article is derived from AW 64. The punishment has

been modified so that the death penalty can be imposed only when the
offense is committed in time of war.
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91, Insubordinate Conduct Towards Noncommissioned Officer.

any warrant officer or enlisted person who —

(1) strikes or assaults a warrant officer, noncommissioned
officer, or petty officer, while such officer is in the execution
of his office; or

(2) willfully disobeys the lawful order of a warrant officer,
noncommissioned officer, or petty officer; or

(3) treats with contempt or is disrespectful in language
or deportment towards a warrant officer, noncommissioned officer,
or petty officer while such officer is in the execution of his
office;

shall be punished as a court-martial may direct."

References:

AW 65
AGN Art. 4(2)
Proposed AGN, Arts. 9(13), 9(50)

Commentary:

This Article is derived from AW 65, The scope of the provision
has been enlarged to include warrant officers. The attempt provision has
been deleted as it is now covered by irticle 80, "Petty officer" has
been added to take care of the Navy designation and terminology.
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"ART, 92, Failure to Obey Order or Regulation.

Any person subject to this Code who —

(1) wviolates or fails to obey any lawful general order
or regulation; or

(2) having knowledge of any other lawful order issued
by a member of the armed forces, which it is his duty to obey,
fails to obey the same; or

(3) is derelict in the performance of his duties;

shall be punished as a court-martial may direct."

Refersnces:

Proposed AGN, Arts. 9(30), 9(19)
AW 96

Commentary:

This Article is derived from Proposed AGN 9(30) and 9(19).
Under present Army practice a violation of this provision would be charged
under AW 96.




UNIFORM CODE OF MILITARY JUSTICE

"ART. 93, Cruelty and Maltreatment,

Any person subject to this Code who is guilty of cruelty toward,

or oppression or maltreatment of any person subject to his orders shall

be punished as a court-martial may direct,"

References:
Proposed AGN, Art. 9(12)
Commentary:

This Article is derived from Proposed AGN 9(12). The present
Army. practice is to handle an offense of this nature under AW 96,
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"ART. 94. Mutiny or Sedition.

(a) Any person subject to this Cede —

(1) who with intent to usurp or override lawful military
authority refuses, in concert with any other person or persons,
to obey orders or otherwise do his duty or creates any violence
or disturbance is guilty cf muting;

(2) who with intent to cause the overthrow or destructicn
of lawful civil authority, creates, in concert with any other
person or persons, revolt, violence, or other disturbance
against such authority is guilty of sedition;

(3) who fails to do his utmost to prevent and suppress an
offense of mutiny or sedition being committed in his presence,
or fails to take all reasonable means to inform his superior
or commancing officer of an offense of mutiny or sedition which
he knows or has reason to believe is taking place, is guilty
of a failure to suppress or report a mutiny or sedition.

(b) A person who is found guilty of attempted mutiny, mutiny,
sedition or failure to suppress or report a mutiny or sedition shall be

punished by death or such other punishment as a court-martial may direct.

References:

AW 66, 67
AGN Arts. 4(1), 8(7)
Proposed AGN, Arts. 8(1), 9(18)

Commentary:

The proposed Article consolidates AW 66 and 67, and sets forth
the elements required to constitute the offense of mutiny or sedition.

The death penalty has been removed for the offense of "attempted
sedition", The words "excites, causes, or joins" have been ommitted as
unnecessary because such persons are principals under Article 77.
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"ART, 95, Arrest and Confinement,

Any person subject to this Code who resists apprehension or

breaks arrest or who escapes from custody er confinement shall be punished

as a court-martial may direct."

References:

AW 69
Proposed AGN, Art 9(50)

Commentary:

The proposed Article removes all but the punitive aspect of
AW 69. That part removed is now covered by Article 10,

The distinction between officers, cadets and enlisted persons
has been removed, The article now applies to all persons, and the
punishment shall be as a court-martial may direct,
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MART, 96. Releasing Prisoner Without Proper Authority.

Any person subject to this Code who, without proper authority,

releases any prisoner duly committed to his charge, or who through

neglect or design suffers any such prisoner to escape, shall be

punished as a court-martial may direct."

References:

AW 73
Proposed AGN, Art, 9(28)
Commentary:

This Article is derived from AW 73, and is in accord with the
comperable Navy provision.
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"ART., 97, Unlawful Detention of Another.

Any person subject to this Code who, except as provided by

law, apprehends, arrests or confines any person shall be punished as

a court-martial may direct."

References:
Proposed AGL, Art. 9(51)

Commentary:

This article should be read in conjunction with Articles
7 and 9, wherein those persons authorized to apprehend, arrest or confine
are set forth,
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"ART. 98. Non~Compliance with Procedural Rules.

aAny person subject to this Code who —
(1) is responsible for unnecessary delay in the disposition
of any case of a person accused of an offense under this Code;

or

(2) knowingly and intentionally fails to enforce or

comply with any provision of this Code regulating the
proceedings before, during or after trial of an accusedf (

shall be punished as a court-martial may direct,"

References:
AW 70,
Commentary:
Paragraph (1) of this Article embodies the substance of
AW 70. The scope of the Article is enlarged to include persons other
than officers,
Paragraph (2) is new, and is intended to enforce procedural

provisions of this (ode, for example, Article 37 (Unlawfully Influsncing
Court) and Article 31 (Compulsory Self Incrimination).
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"ART. 99. Misbehavior Before the Enemy.

Any member of the armed forces who before or in the presence
of the enemy —

(1) runs away;

(2) shamefully abandons, surrenders or delivers up any
command, unit, place or military property which it is his duty
to defend; or

(3) through disobedience, neglect or intentienal misconduct
endangers the safety of any such command, unit, place, or
military property;

(4) casts away his arms or ammunition;

(5) 4is guilty of cowardly conduct;

(6) quits his place of duty to plunder or pillage; s

(7) causes false alarms in any command, unit, or place
under control of the armed forces;

(8) willfully fails to do his utmost to encounter, engage,

capture or destroy any enemy troops, combatants, vessels, air-

craft, or any other thing, which it is his duty so to encounter,
engage, capture or destroy; or
(9) does not afford all practicable relief and assistance
to any troops, combatants, vessels or aircraft of the armed
forces belonging to the United States or their allies when
engaged in battlej; |~
shall be punished by death or such other punishment as a court-martial

may direct."
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References:

AW 75
AGN Art. 4(12-19)
Proposed AGN, Art. 8(7-15)

Commentary:

The proposed Article incorporates hoth the Army and Navy comparable
provisions, The phrase "or speaks words inducing others" has been deleted
as unnecessary in view of Article 77 and 82,
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"ART. 100. Subordinate Compelling Surrender.

Any person subject to this Code who compels or attempts to
compel a commander of any place, vessel, aircraft, or other military
property, or of any body of members of the armed forces to give it up
to an enemy or to abandon it, or who strikes the colors or flag to an
enemy without proper authority, shall be punished by death or such other

punishment as a court-martial may direct.”

References:
AW 76

AGN Art. 4(12)
Proposed AGN, Art, 8(7)

Commentary:

The Article consolidates AW 76 and Proposed AGN, Art. 8(7).
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"ART., 101, Improper Use of Countersign.

Any person subject to this Code who in time of war discloses

the parole or countersign to any person not entitled to receive it or

who gives to another who is entitled to receive and use the parole

or countersign a different parole or countersign from that which, to his
knowledge, he was authorized and required to give, shall be punished by

death or such other punishment as 3 court-martial may direct.”

References:

AW 77
Proposed AGN, Art. 9(48)

Commentary:

This Article is derived from AW 77. The words "to his know—
ledge" have been added, to cover the situation where a person misunder—
stands the countersign or parcle given to him.
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"ART, 102, Forcing a Safeguard.

aAny person subject to this Code who forces a safeguard shall

suffer death or such other punishment as a court-martial may direct."

References:

AW 78

Commentarx:

This Article is derived from AW 78. The words "in time of
war" have been deleted to cover the situation where it is necessary to
impose a safeguard, as in circumstances amounting to a state of
belligerency, but where a formal state of war does not exist.
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MART, 103. Captured or Abandoned Property.

(a) All persons subject to this Code shall secure all public
property taken from the enemy for the service of the United States, and
shall give notice and turn over to the proper authority without delay all
captured or abandoned property in their possession, custody or control,

(b) Any person subject to this Code who —

(1) fails to carry out the duties prescribed in subdivision

(a) of this Article; or

(2) buys, sells, trades, or in any way deals in or disposes
of captured or abandoned property, whercby he shall receive or
expect any profit, benefit, or advantage to himself or another

directly or indirectly connected with himself; or

(3) engages in looting or pill lgingm/f———'"""'

shall be punished as a court-martial may direct.”

References:

AW 79, 80
Proposed AGN, Art. 9(37)

Commentary:
This Article consolidates AW 79 and 80. Paragraph (3) of

subdivision (b) is news it was felt that conduct ef this nature should
be specifically covered,
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"ART. 104. Aiding the Enemy,

Any person who —
(1) aids, or attempts to aid the enemy with arms, ammunition,

supplies, money or other thing; or

(2) without proper authority, knowingly harbors or protects

or gives intelligence to, or communicates or corresponds with,
or holds any intercourse with the enemy, either directly or
indirectly;

shall suffer death or such other punishment as a court-martial or military

commission may direct."

References:

AW 81
AGN Art. 4(5)
Proposed AGN, Art. 8(2)

Commentary:

This Article is derived from AW 8l. Paragraph (2) has been
enlarged by the addition of the phrase "holds any intercourse with the
enemy',
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"ART, 105, Misconduct as Prisoner,

any person subject to this Code who, while in the hands of the

enemy in time of war —

(1) for the purpose of securing favorable treatment by

’his_ggpgg;s_gpts, without proper authority)}n a manner contrary

to law, éustom, or regulation, to the detriment of others of
whatever nationality held by the enemy as civilian or military
prisoners; or
(2) while in s position of authority over such persons
,q

maltreats them without justifiable causeg” |

shall be punished 2s a court-martial may direct,"

References:
Hone

Commentarx:

This article is new, and stems from abuses of this nature
arising out of World War II,
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"ART, 106. Spies.

Any person who in time of war is found lurking or acting as a
spy in or about any place, vessel, or aircraft, within the control or
Jurisdiction of any of the armed forces of the United States, or in or
about any shipyard, any manufacturing or industrial plant, or any other
place or institution engaged in work in aid of the prosecution of the
war by the United States, or elsewhere, shall be tried by a general court—
martial or by a military commission and on conviction shall be punished

by death,n”

References:

AW 82
AGN Art. 5
Proposed AGN, Art., 8(16)

Commentarx:

This article is derived from AW 82, The scope of the Article
has been enlarged in view of the importance of industrial plants,
and other manufacturing units engaged in the war effort.
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"ART, 107. False Official Statements.

Any person subject to this Code who, with intent to deceive,
signs any false record, return, regulation, order, or other official
document, knowing the same to be false, or makes any other false official
statement knowing the same to be false, shall be punished as a court—

martial may direct,"

References:

AW 56, 57
AGN Art, 8(14)
Proposed AGN, Art. 9(24)

Commentary:

This Article consolidates AW 56 and 57. It is broader in scope
in that it is not limited to particular types of documents, and its
application includes all persons subject to this Code.

The Article extends to oral statements, and the mandatory
dismissal for officers his been deleted.
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"ART., 108, Military Property of United States — Loss, Damage, Destruction,

or rongful Disposition.,

ANy person subject to this Code, who, without proper authority, —

(1) sells or otherwise disposes of gL

(2) willfully or through neglect damages, destroys, or
loses; or
(3) Willfully or through neglect suffers to be lost, damaged,
destroyed, sold or wrongfully disposed of y )~
any military property of the ULnited States, shall be punished as a court—

martial may direct "

References:

AW 83, 84
AGN Art. 8(15)
Proposed iGN, Art. 9(20), 9(21), 9(25)

Commentarg:

This Apticle consolidates AW 83 and 84. It removes the
distinction between issved and non-issued military property, and applies
to all persons subject to the Code,
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"ART, 109, Froperty Other Than Military Property of United States —

Waste, Spoil, or Destruction,

Any person subject to this Code who willfully or recklessly
wastes, spoils, or otherwise willfully and wrongfully destroys or
damages any property other than military property of the United States

shall be punished as a court-martial may direct."

References:
F LI‘I‘;'T 8 9
Commentary:

This Article is derived from AW 89, The provisions relating
to behavior, reparation, and riot have been deleted.

The reparation aspect is now handled by Article 139 and the

riots by Article 116,
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"ART. 110. Improper Hazarding of Vessel.,

T Oy Y

(a) Any person subject to this Code who wilifull- and
wrongfully hazards or suffers to be hazarded any vessel of the armed
forces shall suffer death or such other punishment as a court-martial

may direct.

(b) Any person subject to this Code whe negligently hazards

or suffers to be hazarded any vessel of the armed forces, shall be punished

. . T
as a court—-martial may direct,

References:

AGN arts. 4(10), 8(11)
Proposed AGN, Arts. 8(6), 9(21)

Commentary:

This Article is derived from Proposed AGN Art. 8(6) and 9(21).
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ART. 111, Drunken or Reckless Driving.

any person subject to this Code who operates any vehicle while
drunk, or in a reckless or wanton manner, shall be punished as a court-

martial may direct.”

References:

.Proposed AGN,Arts. 9(53), 9(54)

Commentarx:

It is intended that the word "drunk" as used in this Article,
and in Articlesll2 and 113, shall have the same meaning as set forth in the
b=, par, 173.to wit: 'Whether the drunkenness was caused by liquor or
drugs is immaterial; and any intoxication whi:h is sufficient sensibly to
impair the rational and full exercise of the mental and physical faculties
is drunkenness within the meaning of this Article,"
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UART S dd2% Derunk on Butv,

any person subject to this Code, other than a sentinel or look-

out, who is found drunk on duty, shall be punished as a court-martial may

direct,"”

References:

AW 85
AGN Art, 8(1)
rroposed AGN, aArts,.9(53), 9(55)

Commentary:

This Article is derived from AW 85, The phrase "other than a
sentinel or lookout!" has been added, as a sentinel or lockout found drunk
on duty is a separate and distinct offense provided for in Article 113,
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nART, 113. Misbehavior of a Sentinel,

Any sentinel or lookout who is found drunk or sleeping upon

his post, or leaves it before he is regularly relieved shall be punished,
if the offense is committed in time of war, by death or such other punish-
ment as a court-martial may direct, if the offense is committed at any
other time, by such punishment other than death as a court-martial may

direct,”

References:

AW 86
AGN Arts. 4(8), 4(9)
Proposed AGN, arts. 3(5), 8(9), 9(29)

Commentary:

The language used in this Article is substantially that of AW 86.
The word "lookout!" has been added to cover Navy terminology.
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"ART. 114, Dueling.
Any person subject to this Code who fights or promotes, or is
concerned in or connives at fighting a duel, or who, having knowledge of

a challenge sent or about to be sent, fails to report the fact promptly to

the proper authority, shall be punished as a court—-martial may direct,n

References:

AW 91
II\GN (fLI‘t. 8(5) :
Froposed AGN, Art. (15

Commentary:

The provision regarding dismissal of efficers found guilty
of the offense of dueling has been deleted as superflu-us,
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"ART. 115. Malingering.
Any person subject to this Code who for the purpose of avoidin:

work, duty or service ——
(1) feigns illness, physical disablement, mental lapse er

derangement; or

(2) intentionally inflicts self—injuryj-

2

shall be punished as a court-martial may direct.!

References:

Proposed AGh, Arts. 9(55), 9(56)
NC&B, sec. 104

Commentary:

This Article consolidates Proposed AGN Arts.. 9(55) and 9(56).
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"ART. 116, Riot or Breach of Peace.,

Any person subject to this Code who causes or participates in

any riet, or breach of the peace shall be punished as a court-martial

may direct."

References:

AW 89
AGN Art. 22
NC&B, sec, 92

Commentary:

The language of this Article is new, It is derived from AW 89,
and is set forth specifically as it is not within the purview of Article
109,
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WART. 117. Provoking Speeches or Gestures.

Any person subject to this Code who uses proveking or reproachful

words or gestures towards any other person subject to this Code shall be

punished as a court-martial may direct,"

References:

AW 90
Proposed AGN, Art. 9(13)

Commentary:

This hkrticle is derived from AW 90 and Proposed AGN, Art. 9(13).
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"WART, 118, Lurder, ’

Wt/ T f L

N3 Any person subject to this Code whoﬂkills a hﬁmﬂn being, unless
;EJishg£gﬁ;able or justifiable, when he —
(1) has a premeditated design to kill; or
(2) dintends to kill or inflict great bodily harm; or
(3} is engaged in an act which is inherently dangerous to
others, and evinces a wanton disregard of human life; or
(4) is engaged in the perpetration or attempted perpetration
of burglary, sodomy, rape, robbery, er aggravated arson,

though he has no intent to kill;

is guilty of murder, and shall suffer such punishment as a court-martial

may direct, but if found guilty under P%EE&FEBF gl) of this Article, shall

suffer death or imprisonment for life as a court-martisl may direct,"

References:
AW 92

Commentary:

Under paragraph (1) there must be not only an intent to kill,
but there must also be a premeditated design to kill,

Under paragraph (2) intent to inflict great bodily harm has
been held to satisfy the "malice aforethought" requirement.

Faragraph (3) is a codification of the well settled common
law rule that, even in the absence of a specific intent to kill or inflict
serious bodily harm, the homicide is murder if the offender's conduct
was imminently dangerous to others and evinced a wanton disregard
of human life., It is intended to cover those cases where the acts resulting
in death are calculated to put human lives in jeopardy, without being aimed
at any one in particular,

Paragraph (4) adopts a restricted view of the felony — murder
doctrine. Its application is limited to the more serious and dangerous
effenses.

It is intended that the common law "year and a day" rule shall
not be applicable. In early times, when the rule criginated, it was
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difficult to ascertain the true cause of death if a substantial period of
time intervened. "ith modern developments in medical science the only
Jjustification for this rule no longer exists,

The territorial limitation in peace time has been removed.
Thus allowing the armed forces to try murder and rape cases in all places,
and at all times.
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"ART., 119, Manslaughter.

Any person subject to this Code who, without a design to effect
death, kills a human being —
(1) in the heat of gudden passion; or
(2) by culpable negligence; or
(3) while perpetrating or attempting to perpetrate an

offense Jother than those specified in paragraph (4) of

Article 118, directly affecting the person;

is guilty of manslaughter and shall be punished as a court-martial may

direct,”

References:

AW 93
NC&B, sec. 119

Commentary:

Faragraph (1) conforms to the offense which is usually labelled
voluntary manslaughter, Paragraph (2) covers that type of involuntary
manslaughter where the homicide results from criminal negligence. Para-
graph (3) obviates the necessity of distinguishing offenses mala in se
and malum prohibitum, The phrase "directly affecting the person" is
intended to apply to those offenses affecting some particular person as
distinsuished from an offense affecting society in general, such as general
safety regulations,
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"sRT. 120. Rape.

(a) A4ny person subject to this Code who perpetrates an act of
sexual intercourse with a female not his wifec by force and without her
consent is guilty of rape. Penetration, however slight, is sufficient to
complete the offense,

(b) Any person found guilty of rape shzll be punished by death

or such other punishment as a court-martial may direct,"

References:
AW 92

Commentary:

The geographical limitation in time of peace has been deleted.
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WART, 121, Larceny,

any person subject to this Code who, with intent to deprive or
defraud another of the use and benefit of property or to appropriate
the same to his own use or the use of any person other than the true
owner, wrongfully takes, obtains or withholds, by any means whatever,
from the possession of the true owner or of any other person any money,
personal property, or article of value of any kind, steals such property
and is guilty of larceny, and shall be punished as a court-martiel may

direct.,”

References:

A W 9 _3
Propesed AGN,Arts, 9(43) 9(41)

Commentary:

This Article is intended to combine the offenses of larceny
by asportation, larceny by trick and device, obtaining property by false
pretenses, and embezzlement. It is desirable to eliminate the technical
distinctions which have heretofore differentiated one type of theft from
another and is in keeping with modern civil trends,




UNIFORM CODE OF MILITARY JUSTICE

"ART, 122, Robbery.
Any person subject to this Code who with intent to steal takes
anything of value from the person or in the presence of another, against

his will, by means of force or violence or fear of immediate or future

injury to his person or property or the person or property of a relative

or member of his family or of anyone in his company at the time of the
robbery, is guilty of robbery and shall be punished as a court-martial

may direct."

References:

AW 93
NC&B, sec. 123

Commentary:

This Article conforms basically to the common law definition of
robbery. The phrase "anything of value!" was preferred to "property",
in order to ebviate the difficulties of the common law interpretations,
and the class of the persons menaced ' has been enlarged.
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is éuilty
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Forgery.
Any person subject to this Code who, with intent to defraud --
(1) falsely makes or alters any signature to, or any part
of, any writing which would, if genuine, apparently impose a
legal 1liability on another or change his legal right or liability
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ged writing,

(2)¥ utters, offers, issues or transfers 2
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xnown by him to be a forged writing;

of forgery and shall be punished as a court-martial may direct."”

References:

AW 93
Proposed AGN, Art. 9(39)

Commentary:

The basic
Article,

This Article combines forgery and uttering a forged instrument.
common law elements have been incorporated into the proposed
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PART. 124. Maiming.

any person subject to this Code who with intent to injure, dis-—

figure or disable, inflicts upon the person of another an injury which —

(1) seriously disfigures his person by any mutilation
thereof';

(2) destroys or disables any member or organ of his body; or

(3) seriously diminishes his physical vigor by the injury
of any member or organ;

is guilty of maiming and shall be punished as a court-martial may direct,"

References:

AW 93
NC&Bs sec. 122

Commentary:
This Article is broader in scope than common law mayhem. It

includes injuries which would not have the effect of making a person less
able to fight.
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N4ART., 125. Sodomy.
(a)} Any person subject to this Code who engages in unnatural

carnal copulation with another of the same or opposite sex or with an

animal is guilty of sodomy, Penetration, however slight, is sufficient

to complete the offense,
(b) A4ny person found guilty of sodomy shall be punished as a

court-martial may direct."

References:

& L"-ﬂlr 9 3
NC&B, sec. 108
Proposed AGN, Art. 9(39)

Commentary:

This Article covers the same elements as the Army and Navy
definition of this offense.
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MART., 126. Arson.

(a) Any person subject to this Code who willfully and maliciously
burns or sets on fire a dwelling in which there is at the time a huma
being, or any other structure, water craft, or movable, wherein to the

knowledge of the offender there is at the time a human being is guilty

of aggravated arson and shall be punished as a court-martial may direct.

(b) Any person subjeet to this Code who willfully and maliciously
burns or sets fire to the property of another, except as provided in
subdivision (a) of this article, is guilty of simple arson and shall be

punished as a court-martiil may direct,"

References:

AW 93
NC&Bj Sec. 124

Commentary:

This Article divides arson into two catagories, Subdivision
(a) is essentially common law arson, but is enlarged to cover structures
other than dwellings, in view of the fact that the sssence of the offense
is danger to human life. In subdivision (b) the offense is essentially
one against the property of someone other than the offender.
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"ART, 127. Extortion,

any person subject to this Code who communicates threats to

another with the intention thereby to obtain anything of value or any

acquittance, advantage, or immunity of any description is guilty of ex—

tortion and shall be punished as a court-martial may direct.,”
P

References:

A 96

NC&B, sec. 93

Proposed AGN, Art. 9(42)
Commentary:

— e —

This Article, in effect, combines extortion and blackmail.




UNIFORM CODE OF MILITARY JUSTICE

TART. 128. Assault,

(a) Any person subject to this Code who attempts or offers witi
unlawful force or violence to do bodily hzrm to another person, whether

or not the attempt or offer is consummated, is guilty of assault and

shall be punished as a court-martiil may direct.

(b) Any person subject to this Code who —

(1) commits an assault with a dangerous weapon or other
means or force likely to produce death or grievous bodily harm;
or

(2) commits an assault and intentionally inflicts grievous
bodily harm with or without a weapon,

is guilty of aggravated assault and shall be punished as a court-martizl

may direct.”

References:

AW 93
NC&B, sec. 48

Commentary:

This Article is divided into two catagories. Subdivision
(a) defines a simple assault, Subdivision (b) sets forth the elements
of aggravated assault,

This Article differs from present service practice in that assaults
with intent to commit specific crimes have been eliminated. This
Code contains a broad "attempt" Article, and an attempt to commit any
offense would be punishable under that Article,




UNIFORM CODE OF MILITARY JUSTICE

"ART. 129. Burglary.

Any person subject to this Code who, with intent to commit an

offense punishable under Articles 118 through 128 inclusive, breaks and

enters, in the night time, the dwelling-house of another, is guilty of

burglary and shall be punished as a court-martial may direcc.”

References:

AW 93
Proposed AGN, aArt. 9(39)

Commentary:

This Article includes all the elements of common law burglary.
The intent to commit a felony has been limited to those offenses specified,
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"ART. 130. Housebreaking.

4ny person subject to this Code who unlawfully enters the building

or structure of snother with intent to commit a criminal offense therein

is guilty of housebreaking and shall be punished as a court-martial may

direct,!

References:
LW 93

Proposed AGN, Art. 9(39)
mCM, par. 179(e)

Commentary:

This Article is adopted from MCM, par. 179(e). The scope has
been enlarged by the inclusion of the words "or structure of anotner."
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"ART. 131. Perjury.
any person subject to this Code who in a judicial proceeding or

course of justice, willfully and corruptly gives, upon 2 lawful oath

or in any form allowed by law to be substituted for an oath, any false

testimony material to the issue or matter of inquiry is guilty of perjury

and shall be punished as a court-martial may direct,”

References:

AW 93
MCM, par. 180(h)
NC&B, secy 115

Commentary:

This Article is derived from MCif, par, 180 (h), and is in
conformity with the Navy definition.
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"ART, 132, Frauds Against the Government.

Any person subject to this Code —-
(1) who knowing it to be false or fraudulent —
(4) makes any claim against the United States or any
officer thereof; or
() presents to any person in the eivil or military
service thereof, for approval or payment, any claim against
the United States, or any officer thereof; or
(2) who for the purpose of obtaining the zpproval, allowance,
or payment of any claim against the United States or any officer
thereof —
(A) makes or uses any writing or other paper knowing
the same to contain any false or fraudulent statements;
(B) makes any oath to any fact or to any writing or
other paper knowing such oath to be false; or

(C) forges or counterfeits any signature upon any

writing or other paper, or uses any such signature knowing

the same to be forged or counterfeited; or

(3) who, having charge, possession, custody, or control
of any money or other property of the United States, furnished
or intended for the armed forces thereof, knowingly delivers to
any person having authority to receive the same, any amount thereof
less than that for which he receives a certificate or receipt; or

(4) who, beins authorized to make or deliver any paper
certifying the receipt of any property of the United States
furnished or intended for the armed forces thereof, makes or

delivers to any person such writing without having full knowledge
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¢f the truth of the statements therein contained and with intent
to defraud the United States;

shall, upon conviction, be punished as a court—martial may direct."

References:

AW 94
Proposed AGN, arts. 9(1-10)
AGN Arts. 14(1-14)

Commentary:

This article has revised and rearranged the comparable Army and
Navy provisions to eliminate repetitious and superfluous materiale

Reference to persons '"causing, procuring, or advising" have
been deleted in view of article 77 (Principals). The conspiracy clause
has been omitted as that offense is now covered by Article 81, It is to
be noted that an overt act to effect the object of the conspiracy is now
required,

The provisions relating to embezzlement, stealing, misappropriation,
and pledges have been omitted as the said offenses are now covered by
Article 121 (Larceny) or Article 108 (Wrongful Disposition of Military
Property).

The continuing jurisdiction clause has been deleted, as an
offense under this Article would be triable in a civil court, althcugh the
accused had been previously discharged.
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"ART., 133, Conduct Unbecoming an Officer and Gentleman,

Any officer, cadet, or midshipman who is convicted of conduct

unbecoming an officer and a gentleman shall be dismissed from the armed

forces,"

References:
JJﬂI 95
Commentary:

This Article is derived from AW 95, The word "midshipman" has
been added to cover the Navy designation,
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"ART. 134, General Article,

Thouzh not specifically mentioned in this Code, all Jisorders

and nsglects to the prejudice of gouod order and discipline in the armed

forces, all conduct of a nature to bring discredit upon the armed forces,
and crimes and offenses not capital, of which persons subject to this

Code may be guilty, shall be taken cognizance of by a general or special

or summary court-martial, according to the nature and degree of the offense,

and punished at the discretion of such court."

References:
AW 96
Commentary:

This Article is derived from AW 96 and corresponds to AGN
Art, 22,
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"ART, 135. Courts of Inguiry.

(a) Courts of inguiry to investigate any matter may be convened

oy any person authorized to convene a general court-martial or by any

} r r
CAL
other person designated by the Scerectary of the Department for that

purpose whether or not the persons involved have requested such an
inguiry.

(b) A court of inquiry shall consist of three or morc officers.
For cach court of inquiry the convening avthority shall also appoint
counsel for the court.

(e) 4ny person subjcct to this Code whose conduct is subject
to inquiry shall be dosignated as a party. Any poerson subject to this
Codc or employed by the National llilitary Zstablishment who has a

1

direcct interest in the subject of inquiry shall

1ave the right to be
designated as a party upon request to the court. Any person designated
es a party shall be given duc notice and shall have the right to be
present, to be represcented by counsel, to cross-examine witnesses,
to introduce evidence.

(d) Members of a court of inquiry may be challenged by a
party, but only for cause stated to the court,

(e) The meubers, counsel, the reporter, and interpreters
courts of inquiry shall take an oath or affirmation to faithfully
periornm their duties.

(f) Witnesses may be summoned to appear and testify and be

cxamined before courts of inquiry as provided for courts-martial,
(g) Courts of inquiry shall make findings of fact but shall not
cxpress opinions or make recommendations unless required to do so by the

convening authority.




(h) Each court of inquiry shall keep a racord of its proccedings,

-

which shall be authonticated by the signatures of the president and
counscl for the court and forwarded to the convening zuthority. In
casa the record can not be authenticatcd by the president it shall be
signed by a member in licu of the president and in easc the rceord
can not be authenticated by the counsel fur the court it shall be

signed by a member in licu of the counsel."

o~ -~ -
References:

AW 97-103
Proposed AGN, Arts. 42, 43, 44

Comnentary :

This Article is a combination of Army and Navy provisions as
courts of inquiry. Army courts of inquiry, at present, nay only
convened at the request of the person whose conduet is to be inves-

Maval courts of inquiry, hovevar, may be convened for any
formal investigation, Subdivision (a) grants this broader power.

Subdivision (b) does not change the rnunber of members f courts
of inquiry in either servico, but dues provide £ar a counsel whose
dutics are to assist the court in matters of law, presentation of
evidence, and in the keeping of the record.

Subdivision (c) adopts the substance o>f Proposed AGN, Art, 42,

The provision in regard to zmployces of the Natisnal MNilitary Estab-
lishment is ineluded in srder to allow employces whose conduct may be
inyolved in the inguiry to intervene in urder t5 proteet their rights
or reputations.

Subdivisions (1) and (e) conform to present Army and Navy

e
pracclce.

is Jderived from AW 101. Unler Navy practice
re nat required to be sworn.

Subdivision (f
S may be but a

Subdivisions (g) and (h) conforn to Arny and Navy practice.
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WRT. 136, Authority t> olminister Oaths and to aect 23 Notary.

(1) The frllowing persons on active luty in the armed forces
shall have authority to administer oaths for the purposes of nilitary
administration, incluling nilitary justice, 2nl shall have the genernl
powers of a notary public anl of a esunsul f the United States, in the
performance of all notarizl acts to be executed by menboers »f any »f the
crmed forces waerever they nay be, and by other persons svbset o this
Cade sutside the continental limits of the United States:

(1) 411 judge alvocates of the Jrmy and air ¥
(2) 411 law spocialists;
(3) surnary courts-nartial;
(4) 411 aljutants, assistont adjutants, acting adjuta
and personnel adjutonts;
(5) 4ll comnainiing officers »f tac Navy and Cohast Guarl;
(6) All staff julge alvocates and legal officers, and acting
v assistant staff julge alvoeates and legal officers; and
(7) 4ll other persons Jesignatel by regulatims f the

arncd forees or by statute,

(b) The £illouing pers:ns Hn active dubty in tho rrmed forees
shall have authority to alninister naths necessary in the perf rmence of
their Juties:

(1) The presilent, law >fficer, trial counssl, and

of all general ~nd special courts=partizl;

The oresilznt and the counsel for the court uf all

courts »f inquiry;
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all officers designated t> take a depositiong
all persons Jdetailed to conduet an investigationg
All recruiting »fficcers; and
All other persons designated by rcgulatio-ns of the

med foreces i by statute,

(e) N> fes of any character shall be paid to or received by

any person for the perf rmance »f any notarial act horcin authorized,
(1) The signature without scal of any such person acting as
notary, togothor with the title of his .ffice, shall be primn facic

cvidence of his authority."

References:

all 114
AGN urt. 69
Proposed aGN, art. 47(a)

Commentary:

This articlc is a combinatisn and modification of AW 114
and 4GN 4rt. 69. Only cortain persons specified arc given notarial
powers as it is belicved inappropriate that persons having temporary
powers to administer ocaths should notarize legal instruments which may have
drastic lecgal consequences if incorrcctly drawn, The persons specified
in sublivisiin (a) arc believed to have legzl cxperience or cxpericnce in
personnel matters. Cormanding >fficers of the Navy and Coast Guard are
included in subdivision (2) as Navy anl Cast Guarl commands d» not have
aljutants and personncl aljutants.
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"ART. 137. Articles to be Explained,

Articles 2, 3, T through 15, 25, 27, 31, 37, 38, 55, 77
through 134, and 137 through 139 of this Code shall be carefully
explained to every enlisted person at the time of his entrunce on
active duty in any of the armed forces of the United States, or
within six days thereafter, They shall be explained agaim &fter he
has completed six months of active duty, and again at the time he
re-enlists. A complete text of the Uniform Code of Military Justice
and of the regulations prescribed by the President thereunder shall
be made available to any person on active duty in the armed forces

of the United States, upon his request, for his personal examination,"

References:

AW 110
AGN Art. 20 (Tenth)

Commentary:

This Article is derived from AW 110, but requires the Articles
to be carefully explained instead of being read, as it is felt that
a careful explenation is of more value than a mere reading. The
language would also permit training films to be used to explain the
Code. The requirement that the Code be read every six months is
omitted as it is felt that a thorough indoctrination is more beneficial
than a required reading every six months.
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138, Complaints of Wrongs.

any member of the armed forces who believes himself wronzed
by his commanding officer, and, upon due application to such comuender,
is refused redress, mey complain to any superior officer who shall for-~
ward the complaint to the officer exercising general court-nartial
Jurisdiction over the officer against whom it is made. That officer
shall exanine into said complaint and take proper measures for
redressing the wrong complained of; and he shall, as soon as possible,
transmit to the Department concerned a trus statemen uch complaint,
with the proceedings had thereon.M
References:

AW 121

U. 5. Naevy Resulations, Art. 99

Comuientary:

=
m

This Article ig adopted from AW 121. he Navy has provide

a similar procedure by regulation.
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"ART. 139. Redress of Injuries to Property.

(a) Whenever complaint is made to any commanding officer that
willful damage has been done to the property of any person or that
his property has been wrongfully taken by members of the armed forces
he may, subject to such regulations as the Secretary of the Department
may prescribe, convene a board to investigate the complaint., The
board shall consist of from one to three officers and shall have,

for the purpose of such investigation, power to ‘summon witnesses
P

and examine them upon oath or affirmation, to receive depositions

or other documentary evidence, and to assess the damages sustained
against the responsible parties. The assessment of damages made by
such board shall be subject to the approval of the commanding officer,
and in the amount approved by him shall be charged against the pay

of the offenders. The order of such commanding officer directing
charges herein authorized shall be conclusive on any disbursing
officer for the peyment by him to the injured parties of the damages
so assessed and spproved.

(p) Where the offenders can not be ascertained, but the organization
or detachment to which they belong is known, charges totalling the
amount of damages assessed and approved maey be made in such proportion
as may be deemed just upon the individual members thereof who are
shown to have been present at the scene at the time the damages
complained of were inflicted, as determined by the approved findings

of the board."

References:

AW 105
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Commentary:

This Article is a redraft of AW 105 with changes to permit
the Secretary of the Department to prescribe the situations and
procedures for redress., It is not intended to affect the provisions
of 40 Stat. 705 (1918) as amended, 41 Stat. 132 (1919), 34 U.S.C.

§ 600 (1946), (claims for demages not occasioned by veesels) or
the provisons of 28 U,S5.C. 8§ 2671 et seq. (1948), (tort claims) or
gimilar enactments. e
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