
THE ARMY 

Headquarters, Department of the Army 

Department of the Army Pamphlet 27-50-242 
January 1993 
Table of Contents 

Articles 
Representing a Veteran Aher Default of an Assumed VAGuarantced Home Loan ........................................................................................................... 3 

Major Urs R. Gsteiger. USAR 

y Tips and Observations frm the TrialBench ........................................................................................................................................................................ 9 
, , . I , . .  

Lieutenant Colonel Gary J. Holla.nd 

I Using Humanitarian Activities as a Force Multiplier and as a Means of h o l i n g  &ability in Developing Countries .................................................... 16 

Major Fran W. Walterhouse 
, I , ,*I Mililary Rule of Evidence 803 (4): The Medical Treatment Hearsay Exception and Trial Practice ........-........................................................... 

Captain MarcusA. Brinks, USAR 
,. -
L 

USALSA Report ............................................................................................................................................................................................................ . 40 

United StatesArmy kgal Services Agency 
tz .ExaminationmdNew Txials DivisionNoles (.... ................:.........,................................ ,,..,,.:.:..........,:......................-;....................... -1 .................... 1.. 40 ." -

R.C.M. 1112 Review: Service of Aulhenticatcd Record of Trialon Accused; Ex 
' S I , .

TJAGSAPractice Notes .......................................................................................... ...................................................... , 41 
, - t u  . '  

Faculty,The Judge Advocqte General's School 1 , 

., L , 

Legal Assistance Items .............................................................................................................................................................................. .......................... 41 

State Domicile Note @ a s  a Wife AuknaticaUy'Asj Domicile of Her Husband?); Taxwok (Revised IRSeblicadons); WiUs and .. 
Estates Notes (Servicemen's Group"iifeInsurance; Wills);Family Law No& (U+g the, U & m e d  Services Former Spouses' 
Proleaion Act toCollect Child S h ) ;  The FSWls of Using thl:Visa Waiver to BringAlien Spouses into 

p, Claims Report .......................................... "................................................................... I...................... 
United Skates Army Claim Service , , . I  

Toa Qaims Notes (Defense Commissary  Qaima; DCA Memorandum of Understanding; New Slandard Form 1145); Corn­
mmder's Nore , 1 

. .  , 

1 4 8 . . 
I , ,.. i 

, , .  



A Labor and Employment Law Notes ...................................................................................................................................................................... 55 
OTJAG Labor and E m p l q m n t  Law Offue 

EqUal-EmpI&i~&Opprtunity Note (EEOC Rules that Canpmsamy Damagea A= Available in the Administrative Process); Civilian 
Personnel .Law Notes (Federal Circuit Rules that M EEO Complaint Does Not Constitute Whistleblowing; Federal Circuit Clarifes 
Burdens of Proof m Proseclltions of Alleged Retaliating OHiCials: Installatiom Need Not Pamapate in Work Release R o g m r ) :  Labor 
Relations Note (Events hat Are Inextricably Linked to an MSPB Appealable Action May Not Be Subject LO a ULP) 

. . . . ...
Professional Responsibility Notes ........................................................................................................................................................................... 57 

[OTJAGStahrt i s  ofconduct 
Etk6cal Awareness; Rofessional'R 

CLE qews ................................ ...-... ............... ............................................ 
. . 

60 
I 

Current Material of Interest .. ....................................................................................................................................... 65 

. .  . ,  

. 
E 

...... . . I . u . . .  / . .  , 

F 

/ . 

- ,  I . I (, 
1 ,. . . . .....,. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ! *  I , 

. . . . . . . . . . . . . . . . . . . . . .  I 

The Army Lawyer (ISSN0364-1287) 

Editor 

Captain Benjamin T. Kash 


The Army Lawyer is published monthly by The Judge Advocate 
General'r School for the official use of Army lawyers i F-cc 
of their legal responsibilities. The opinions expressed by the authors in 
the articles, however, do not necessarily reflect the view o f  The Judge 
Advocate Or Department Of the Amy* Or 

feminine, pronouns appcaring in this pamphlet refer to both genders
unless the context indicates mother use. . . . .  

The Army Lavyer welc6mes adcles'on'bpics of interest 
lawyers. Articles should be'ryped double-spaced and submitted to: 
Editor*ThCA f q  Mer*The Judde'Advmte &nersS gchOOl*u*s. 
Army, Charlottesville. Virginia 22903-1781. Footnotes, if included, 
should be typed double-spaced on a separate sheer Articles also should 
be submitted on f loppy disks, and should be in either Enable, 
WordF'erfect. Multimate. DCA RFT,or ASCII format Articles should 
follow A Uniform Sysiem of Cifation (15th ed. 1991) and Miliiary 
Citation (TJAGSA, July 1992). Manuscripts will be returned only upon 
specific request No compensation can be paid for articles. 

, .I ~ 1 ~; 

I 

. The Army Lawyer  articles are indexed i n  the Index to'Legal 
, PenQdicds, the Cgrmnl Lav Inda, thc k g d  Resowes I&, p j  the 

I& to US. Government Periodic&. 
Individual paid Subscriptions are available 

of Documents, U.S. Government Printing Office, washington, D.C. 
20402, 

I 

ers: Provide changes tn your 
,or AGR: eovide changes to 

RCEN. NarionolGuclrd and Acb'"e Duty: 
Provide changes to the Editor, The Army Lawyer ,  TJAGSA, 

F 
, CharlottesviUe,vA22903-1781. 

Issues may be cited as ARMYLAW.,[date], at [&e number]. 
' Second-dassrpo'stage paid at Charfoaesville, 4VA and additional 
mailing offices. POSTMASTER: Send address changes to The Judge 
Advocate General's School, U.S. Army,  Attn: JAGS-DDL, 
CharloffCSville,VA 22903-1781. 



Represehting a Veteran After Default 
of ,anAssumed VA-Guaranteed Home Loa 

P i Major Urs R. Gsteiger,USAR ., I 

.Asminiqtrative and CivilLaw Division, TJAGSA 
L 

Introduction 1 

Since its inception in 1944, the Dep t of Veterans' 
Affairs (VA) home loan guarantee program has helped more 
than thirteen million service members and former service 
members to purchase primary residences.' A veteran who 

I obtains a VA-guara?tesdloan can purchase a home at a fixed 
mortgage ratewith little or no downpayment2 

In the past, service members or ve who sold homes 
that they dginally purchased with VA-guaranteed loans often 
permitted the buyers to assume the mortgages on the pop­
erties. Unfortunately, many buyers subsequently defaulted. 
Consequently, legal assistance attorneys (LAAs) frequently
have had to aid clients who received deficiency notices in 
foreclosure actions involving homes that the clients had bought 
and sold years before, To this day,  many legal assistance 
clients face repayment demands exceeding $lO,oaO for which 
they lack sufficient assets or income to satisfy. 1 

This article will discuss the factors an W should evaluate 
when assisting a client with such a problem. It also will 
outline the steps the client should follow in seeking a release 
from liability OT a waiver of hdebtedness. 

The VA Home Lban Program 

Over the past ten years. the VA home loan guarantee pro­
gram has experienced a staggering rise in defaults and their 
associated costs.3 Defaults on VA-guaranteed loans rose 

4' L 

sharply between 1981 and 1986 and fell o 
1988.4 h e  VA estimated its 1988 losses at $693 million.5 
On the avera'ge: the VA lost $14,000 in each foreclosure 
because it usually could kove r  only seventy gercent of fair 

" market value through the forced sale of the fesidence.6 

Historically, the VA has stepped into the shoes of lenders 
upon defaults, assuming responsibility for foreclosing on, and 
reselling, the homes securing defaulted loans. Rapidly rising 
costs, however, have prompted the VA to change its approach. 
In many recent cases, the VA simply has paid its guarantees 
and has pursued the original veterans for the deficiencies, 
leaving the properties with the lenders. , 

I 

Before 1988, VA loans were fully assumable. A home­
owner could sell his or her encumbered property without first 
obtaining the approval of the lender or the VA.7 Consequently, 

y veteran homeowners sold their homes to buyers who 
agreed to pay the homeowners*equities and assume their 
payments. Only rarely did these homeowners investigate the 
creditworthiness of their buyers. Unfortunately, the VA st i l l  
considered each veteran liable unless he or she obtained a 
release from liability or B substitution of eligibility.8 

I ! 

Congress reorganized the VA home loan program in 1988: 
It sharply resmcted the free assumptions.of VA-guaranteed
home loans and required each veteran seeking to obtain a VA 
loan after 1 March 1988 to pay a funding fee that would be 
used to mitigate the government's losses in the event of a 
default.9 A VA loan guarantee obtained after the 1988 reorgan­
ization is governed by its own statutory and regulatory stan­

~DEP'T Appms,PAMPHLFT V E "  (O~LOF VETERANS' 26-6.TO'lMHOME-BLMN~ 1989). The VA loan guarantee protects the lender in the event of a default. 
The VA will guarantee up to 50% of the purchase price of a home, in amounts up to $46,000. 

2See Bemard P. Ingold, The Depurfmenf of Vetcram' AffuirsHome L m n  Cvarunfee Progrutn: Friend or Foe?, 132 MU. L. REV. 231 (1991). for an excellent 
overview of the VA guarantee program and the various rtatutoly. administrative,and judicial remedies available to a veteran who defaults on a home loan after 
Laking advantage of the p r o g m .

t 
3See S. REP. NO.204. loolh Cong.. 2d Sess. 13, reprinfed in 1987 U.S.C.C.A.N.2207,2214 (summarizing the problems arising from the VA home loan guarantee 
pmgram). 

4S. REP. No. 126, 101 
L f  I 

sld.at 266. 1989 U.S.C.C. < 3 -

I ' 

6 s .  Rep.No. 204, supru note 3, at 14. 1987 U.S.C.C.A.N.at  2215. 
I

738 C.F.R.i 5  36.4275.36.4310(1988). 
1 

838 U.S.C.A. 3710 (West 1991): see ufso hfiu notes 21-40'and accompanying text (describing the specific procedures for Fquesting a waiver or release). To 
obtain a substilution of eligibility, the veteran must persuade the VA and the lender to approve the subsequent purchaser, who also must be eligible for asVA Ioan 
guarantee. U p  request by bh parties, the VA may substitute the buyer'# mtillement for the seller's. and then reinstate the selle ligibility for future loan 
guarantees. See generully 38 C.F.R.5 36.4303(i)(3)(1991). 

r". 	9See Veterans' Home Loan Program Improvements and Propeny Rehabilitation Act of 1987. Pub, L.No. 100-198, 5 lO(aXI). 101 Slat. 1315. 1321 (codified as 
amended at 38 U.S.C.A. 4 3714 (West 1991): see ulso 38 C.F.R. 5 36.4508 (1991). The funding fee is based on the amount of the downpayment and is similar to 
the points charged for a conventional loan. See generully 38 U.S.C.A.5 3729 (West 1991). The fee is 1.25% of the loan amount if the purchaser's downpaymentis 
less than five percent of the purchase price, 0.75% if the downpaymenL equals five to ten percent of the purchase price, and 0.5% if the do 
ten percent of the purchase price. See id. The s l a t u t e  exempts cenain veterans from paying the funding fee. See id. 5 3729(c), 
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dards. An LAA must analyze such a c 
cases involving VA loans that predate the 

These changesdid notaffect any
antee *at came into existence before 
loans remain fully assumable. Many homes with these guar­
antees have been resold several times, with the originalvetems 

client has received a deficiency notice because aq individual 
the client has defaulted on the assumed mortgage. 

& , 

Options Before Foreclosure ' 

must notify a veteran that a loan guaranteed by the 
veteran's eligibility is in default before the lender initiates 
foreclosure.11 The lender begins the notificatidn process by 
reporting the default to the VA no more than 105 days after 
the defdult initially ocdurs.12 The VA then must tell the 
veteran abbut the default and must advise the ve 
her optiOns.13 The veteran's simplest option' 
default an$ recover the property. Unfortunately, this option is 
too expensive to be feasible for many veterans. 

I 

into a compromise .agree 
VA. In this agreement, the agency promises to.release the 
veteran partially from liability. In return, the veteran executes 
a written achowledgmentof his or her liability to the VA and 
a promissory note in which.he or she agrees to make regular 
amortized monthly nts to the VA for no more than five 

ry note 'is subject to 
! I 

5 , 

1 negotiatib between the veteran and the VA regional office.15 
Before entering into ii compromise agreement, the regional 
office must find the following: (1) the default was caused by 
circumstances beyond the veteran's control; (2) no evidence ­

t the veteran has engaged in fraud, misrepre­
faith; (3) the veteran has cooperated with the 

VA in exploring realistic alternatives to the agreement; and 
(4) the veteran's current and future financial prospects should 
permit the veteran to pay off the debt within six years.16 

, . ' 7  l 

e veteran can ask the VA for a postsale, 
preforeclosure release from liability. This release is governed 
by the sametegulatory Shdards as a postsale, postforeclosure 
telease.17 Congress.however, has insmckd the VA to issue a 
preforeclosure release whenever a deteian's loan i s  'current 
and some subsequent purchaser is liable to the,VA.l* This 
mandatory language differs sharply from 
laiiguage governing postsale. postforeclos 
release. I 

1 

I l 

leases from Liability 
and Waivers of Indebtedn 

mf 
Not every veteran can obtain a preforeclosure release from 

liability. The VA frequently assesses deficiencies against 
veterans after lenders have foreclosed on the homes securing 
the d13bbis.19' A 'deficiency notice often will be a veteran's first 
actdl hotifkation of his or herliability:" Once the VA has' 
assessed a deficiency, the veteran's best options are to pay the 
deficiency or to request a release from liability or a partial or 
complete waiver of the indebtedness. 

discusses only the habilities of veterans whose l&n g6a;nte itments predate h e  198 sion of the home loan program. 
- - - ­

1lSee 38 U.S.C.A. 5 3732 (West 1991). , 
'1 i! ',' I ,' 

, I  I , 

141d.5 36.4323(e)(2). 

15ld. 

161d. The veteran must pay off the promissory note within a five-year period; h 
after the note's execution. See id. 5 36.4323(e)(3). If the VA determines that a veteran has no realistic financialprospects of Rpaying all or pan of the anticipated 
debt within six years of the sale, the VA may waive any debt the veteran owes to the UNted States before it approves a foreclosure sale. Id. 5 

I <J . 
"See infra notes 21-25 and accompanying text. See generally 38 U.S.C.A. 95 3713. 3714 (West 1991); 38 C.F.R.5 36.45 urcs for 
postsale. preforeclosure releases). The manner in which the VA disposes of preforeclosure requests differs from ita appmad;to q u e m  

respect: the agency mus! g request for a prefodosure release if the requestor meets all regu@y requirements, but it need not do no if the 
s asked for a postforeclosure e. Compare 38 If.S.C.A 713(a) (West 1991) with id. 5 3713(b). 

I 

' 
1838 U.S.C.A.5 3713(a) b e s t  1991). 

F
19A foreclosure a n  fake many forms, depending upon the situs of the property and bow the VA and the lender chmose to proceed. For an overview of the 
procedures nnd the legal iasues involved, gee generally Ingold. supra note 2. , I > 

I I 9 

2oAlchoughthe VA must no* the veteran of an impending foreclosure. i t  may satisfy this requirement by sending the noticem h e  veteran's last known address. 
Consequently, a notice frequently will fail IOreach its intended nxipient, who may have moved several times without providing forwarding addresses to the VA. 
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Posrforeclosure Releasefrom Liability 
h 

A veteran who receives notice of indebtedness on a VA­
guaranteed home loan should respond by asking the VA for a 
release from liability.21 Congress has expressed its intent that 
the VA grant such a release pursuant to an appropriateagency 
determination if any subsequent purchaser of the property 
securing the mortgage is liable to the VA.P The VA's regula­
ti6ns provide that a veteran must show the following to prove 
that he or she is eligible for a release from liability: (1) a 
transferee is liable to the VA for the debt; (2) the loan was 
current when the transferee acquired the property; and (3) the 
transferee was creditworthywhen the transfer 0ccurred.n 

. * 

To determine a transferee's creditworthiness, the VA will 
consider the transferee's payment history following the trans­
action. At present, the agency will adjudge a transferee to be 
a satisfactory credit risk only if he or she made twelve or more 
consecutive. timely payments before reselling the property or 
defaulting on the indebtedness. This requirement, however, 
may change. After adhering to the twelve-payment standard 
for years in spite of outspoken judicial disapproval.^ the VA 
has decided to revise its test for determining creditworthiness.= 

Congress has stated that the VA's refusal to issue a post­
foreclosure release from liability will not preclude approval of 
a waiver of indebtedness.% Because few veterans can meet 
the VA's requirements for obtaining a release,a veteran more 
realistically might seek a partial or complete waiver of the 
debt. 

Waiverof Indebtedness 

Since 1958,Congress has stated that the VA should waive a 
veteran's indebtedness after default if the VA determines that 
collecting the indebtedness would violate "equity and good 

USce generally38 U.S.C.A. 8 3713(b) (West 1991). 

=Id. 

n38 C.FR 4 364509(c) (1991). 

%See ;nfra notes 67.70and accompanying text 

=See * a  note 7 1 md accompanying texf 

conscience."27 In recent years, this mandate has taken on 
added emphasis. Congress amended the VA waiver statute in 
1989, substituting the word "shall" for the word "may" in its 
instructions to the VA about waivers of indebtednessP The 
VA may disregard the statute's mandatory 1anguage.onlyif 
the VA findsevidence of fraud, rnimpresentation,or bad faith 
on the part of the person seeking a waiver.29 The VA can 
waive all or part of a veteran's obligation, depending on the 
VA's analysis 'of the veteran's current and future financial 
situation. 

- >  

Although Congress has ordered the VA to wahe deficien­
cies whenever collections would violate "equity and good 
conscience," it has left to the agency the task of defining those 
terms. The VA has not hesitated to do ~0.30  Interpreting the 
phrase ''equity and good conscience" to mean "arriving at a 
fair decision between the obligor and the Government,*31the 
VA has announced that it 'Will Consider the following elements 

' 'in responding to a waiver request: . . 

the fault of the veteran; 
I 

the faults of other parties; 

the possibility that payment of the debt will 
inflict undue hardship on the veteran or his 

1 or her family; 1 

! 8 

the possibility that the waiver will nullify . 
the objectives of the benefits; 

the possibility that granting the waiver will 
enrich the veteran unjustly: and 

any detrimental change in position the veteran 
may have made in reliance on a VA benefit32 

u38 U.S.C.A. 4 3713(b) (West 1991). A pradncner also must advise his or her client that a release from Liability or waiver of defiaency will restorethe client's 

eligibility fora future VA loan guarantee only 10 the extent that the client has uot used d of his or her original entidement A veteran may reques 

ofeligibility. but this request will be msucassful until the veteran has compensated the V i  ford i t s  losses and the YA no longeris guaranteeingthe odginal losn. 

See 38 C.F.R. 4 36.4303(i) (1991). 


1 ' 

2738 U.S.C.A. 8 5302(b) (West 1991). 

=See Vaerrms' Bmditr Amendmenu of 1989, Pub.LNo. 101-237.8 311(1), 103 stat. 2062.2076 (califidat 38 U.S.C.A. 8 5302 (West 1991)). 
1 )

2938 U.S.C.A. 4 5302(c) (Wst 1991). 
1 1  

30Scc 38 C.ER 4 1.965 (1991). 

3lld. 
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The VA also'declaredthat it will not waive a deficiency when 
the default has arisen +throughthe '-'material fault!' of 'the 
veteran. It has defmed material fault as the inexcusable,com­
mission or omission of anact that directly re$& i n  the-crea­

1 ,  

1 

active effect of the new 
Waiver stiuldard bn a $ending waiver decision or on a decision 
in which the WA already had denied a veteran's waiver 
request. The VA has ruled that the standard does not compel 
the VA to reconsider fmal waiver decisions issued before 18 
December 1989-the effective date o� the change.34 Wever­
thelesb,,"theVA has acknowledged that its own regulations 
allow-a veteran to seek the reconsideration of an agency 
decision when a change in rhe law has occuned.35 Accord­
ingly, a veteran whose request for waiver was denied before 
18 December 1989can ask the VA to reconsider that request.% 
The veteran apparently has no time limit *ithin which to seek 
reconsideration. If the VA subsequently grants the waiver, 
however, it will refund to the veteran only those sums that it 
collected on the indebtedness after 18December 1989.37 The 
government will retain any money the VA collected before 
that date.38 The VA issued this decision with implementing 
guidance to VA regional offices i terans' Benefits 
Administration Circular20-90-34,39 

' q
deficiency notice by certified mail 

after 18 December 1989 has one year in which to apply for a 
waiver of indebtkdnessP0 Before 1991, no statute of limita­
tions for requesting a waiver existed. .An LAA should remem­
ber this deadline when adv 
notices of indebtedness. 

rotectinga Client 
from the Consequences 

t hrchaser's Defa 
i I 1 F 

i , r  , <  

The simplest way to protect the original purchaser of a 
home under a VA+pmnteed loan from the consequencesof a 
default by a subsequent puichaser is to ensure that the original 
purchaser knows about the VA's release and waiver provi­
sions before the default occirs.41 Many soldiers are unaware 
that they can ask the VA for releases from liabilitykafter 
selling their homes. Few understand the financial impact that 
the failure to obtain a release could have in  the event af a 

haser's default. 

default or deficiency fiom the VA,.an LRA first must deter­
mine when the client made the loan guarantee commitmenc 
A veteran's obligation arises when he or she obtains the initial 
loan-not when the veteran subsequently+transfersthe prop­
erty. The LAA then must seek to apply the statutory and 
regulatory,standards that existed on the dafe*ofthe original 
guarantee comrnitm0nt.~2 if the client obtained the loan 
before 1988 and a deficiency already exists, the LAA should 

*1advise the client to file a request for release from liability in 
conjunction with a waiver request.43 The veteran must include 
evidence with both requests to substantiate the following 

I _ i i \ 

L 1 

, , , l f *  

34 1990 Op. Gen. Counsel No. 22. reprinfed in 4 Veterans' L. Rep. (Veterans Educ. Project,Inc.) 6516 (1 

prospectively. the VA general counsel remarked that nothing in the waiver statute or its Legislative history shows that Congress expected that statute to be applied 

retroactively.See id. I 


351d (citing 38 C.F.R.Q 1.969(a) (1991)). 


36See id. 


37See id. 


3sSee id. 


uc. Rojkt, Inc.)5515 (19913. ,, 

4038 U.S.C.A. 5 5302@) (West 1991). 

41 Although VA publications often are incomplete. they can be used effectively in a publicity campaign. At a minimum. LAAs should 
'A%it~b.PA& 26-4, V A ' - C U ' A R ~ E Dfollowing pamphleti from the Department of Veterans' Affairs: DEP'TOF NBIER~NS' HOMELOANS FOR VEIERANS 

(Aug. 1989); DEP'T P (Mar. 1992); DEP'TOF VETERANS' PAMPHLETOF VFIERANS' AFFAIRS, m 26-5, P o I m R S  FOR THE VETERANHoM~~oWNER AFFAIRS, 2 
To THE H O M E - B U Y ~ ~  (Oct. 1989); DEP'TOP VETERANS' Pwmm 26-68-1, SELLINGYOURGI HOME? (Apr. 1989); DBP'TOF V m m sVETERAN AWAIRS. 

P m a m  26-91-1. A Q u i a  G u m  FOR HOMEBUYERSC REALESTATE (Aug. 1991). r'AFFAIRS. PROFESSIONALS 
1 , 

4238 C.F.R.Q 36.4334 (1991). 

431d.Q 36.4323 (9). 
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assertions: (I) any ordl  ofsthe subsequent transferees &e 
liable to the VA far b e  debt of the purchasing veteran; (2) the I 
original loan was current when the first transferee acquired the’ 

p property; and (3) the transferee was a satisktory credit risk 
1 I , 

The veteran can establish the first two elements with rela­
tive ease‘.l Y ~ dthird clement, however, probably will be harder 
to prove than the first hiroP5 The Vieterari can assist the VA in 

ing the VA with the 

veteran possessesthat would 
ision could be extremely I 

beneficial to the ,veteran. The veteran should furnish this 
information to the VA regional office that maintains the 
vqtem’s @e. As a general rule. this will be the 
originally approved the loan guarantee. 

A request-forrelease or waiver need not follow a specific 
form&t; Nevertheless, the request should refer to thelappro­
priate’statutory and regulatory sectidns under which the 
veteran is seeking relief and should provide all available 
evidT& about &e original transaction and the’crdtworthinw 
of the transferee. ‘ An LAA. h 

Thy;onc-year limitations pe 
the veteran of >theindebtedness by certified mail. ‘ 

r the veteran actually must receive this notice to 
trigger the deadline is unclear. Although the statute appaq ; 
ently requires the veteran to receive the notice.47 any veteran 
who could be liable if a subsequent purchaser defaults on a 
VA-guaranteed loan should apprise the VA of his or her 
changes of address. Doing so will obviate any dispute that 

could arise if the veteran ever ‘failsto receive a (VAnotice of 
indebtedness:* A change of address notification shtiuld include 
the vetem’s VA ban number. The veteran shouldaend the’i 
addresschange to the VA regional &ce that ,initially‘handled I 

the loan request. 

A veteran who seeks &I waiver of indebtedness under the 
“equity and good conscience” standard must present specific 
evidence to support his or her request.48 Thisevidence should 
include the <veteran%full fmancial’$tatementand.a statement 
describing how the VA indebtedness will affect the financial 
well-king of the vetman and his or her family. I * I 

I I ‘ J I I  

states court of Vetem’  
Appeals may help to illustrate the:financial ,impact require­
ment. In Stone v. Denvinski.49 the court affmed the VA’s 
finding rhat a veteran would suffer’no financial(hardshipif 
compelled to pay the deficiency ;ona VA-guaranteed loan. 
The court remarked that the veteran was a relatively young 
individual whose present income approximately equalled ,his 
expenses.% The court noted that the yeteran owned an expen-! 
sive. unencumbered automobile add opined that he could 
reduce his monthly expenses through reasonabIe financial 
management.51 Concluding that the veteran could meet his 
obligations to the government.without having to endure sub­
stantial hardship, the court affirmed the VA’s decision to 
waive only one quarter of the veteran’s debt?2 

, 
Once a veteran and his or her attorney have assembled the I 

necessary information, they must send the veteran’s initial 
request for elease or waiver to a hearing officer at the local 
VA)regional office. The veteran may demand a hearing to 
present evidence supporting his or her request.53 The veteran 
should not rely on the VA to produce the necessary documen­
tation, but should be prepared to build his or her own record. 
After the hearing, the VA regional office’s committee on 
waivers and compromises will issue a decision. The veteran 

. .  

45See supra text accompanying notes 23-25, see also infa note 71 and accompanying texL ‘ ,  
“38 U.S.C.A. 1 $302(b) (Wen 1991). ’Ibis time period arguably applies only IO waiver rrquesls+~ot 10 requesls for postsale, postforedosure releases from 
liability. 


““An application for relid under rhis subsection must be made within one year after the date on which the veteran receive$nolicc by certified mail . ., .” Id. 
(emphasis added). 

a S c e  Stone v. Derwinski. 2 Va .  App. 56 (1992) (the Coun of Veterans’ r lhat of the VA when review 
decisions).Sfone i l l u s m t e s  lhat  a veteran must build his or her fadual =cord in a hearing before the agency. ’Ihe evidence a veteran presents should comprise all 
tesr imonid and documentary evidence that suppow !he veleran’s claim or request. 

I I I I 
491d. 

r“ 
I 

s3An excellent text regarding advocacy and case d e VA is M. w ~ H . &  m AL.,’v 
19 (1991) (seuing fonh h e  Board of Veterans’ Appeals rules of pradice). 
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may appeal ’from this ,decision to the Board of Veterans’ 
Appeals (BVA or Board). If the veteran i s  dissatisfied with 
the Boardfs decision, he or she can file an Appeal with the 
Cow of VeteransqAppeal@ 

I 

Judicial Review’of Release and Waiver Decisions 

first court to’grant independent review o�VA decisions. In its 
brief existence. the court has issued several crucial opinions 
addressing releases from liability and waivers of indebtedness. 
These decisions are important to practitioners because they 

Veterans’ Appeals to 
reverse a Board decision chat is “clearly ~enoneous.”~6,.In 
applying this standard of review, the court must give the 
claimant “the benefit of the doubt’a7 !TheCourt of Veterms’ 
Appeals defined both terms in one early decision.58 First, it 
arinounced that it  will hold an agency finding to be “clearly 
erroneous” if, despite the existence of evidence supporting the 
agency decision, “the . . .court on the entire evidence is left 7 

with a definite and firmconviction that a mistake has been 
rnade.”sg The COURthen addressed the “benefit bf,the doubt” 
standard. It noted that the Board must resolve an issue in the 
veteran’s favor if that issue was material to the Board’s deter­
mination and an approximate balance exists between positive 
and negative evidence on the me& of the issue.60 Accord­
ingly, it concluded that *thepreponderance .of the,evidence 
must be against‘aveteran before the BYA may deny a veteran’s 
claim for benefimor his or her request for release or waiver. I 

‘ 1  I 

I 

’ The benefit of the doubt standilrd differs significantly from 
tht5 usual~civilburden ofproof applied in federal courts?* The 
Court of Veterans’ Appeals has emphasized that the standard ­applie$ only to the merits of an issue that is f‘mtlterial to the 
determination of a matter iifter evidence has been presented.”62 
The court also stressed that the benefit of the doubt standard 
does not ease a veteran’s initial burden of submitting evidence 
sufficient,topersuade a fair and *partial individual that the 
veteran’s claim is well founde+6[J 

on the formulation and documen 
. Citing legislative history, the court has stated that 
must “identify those findings it deems crucial to its 

decision and accou for the evidence which it finds to be 
persuasive or‘unpersuasive. These decisidns must contain 
clear analysis‘and succinct but complete expIanations.’’64 A 
“bare conclusory stitement, Cithout both supporting analysis ’ 
and ekplanation, is neither helpful to the veteran, nor ‘clear . 
enough to permit effectivejudicial review.’”65 

Despite this clearguidance, the BVA occasionally will deny 
a veteran’s claim or waiver request without articulating a legal 
rationale., These decisions provide fertile grounds forappeals. 

I 

s has reviewed severh VA 

e and waiver decisions. In Schaper v. Derwinski,& the 
y sought to collect a deficiency after F e  

VA home loan. The veteran who originally 

property had sold it to thud parties who later defaulted on the ­
loan. The VA paid the deficiency and sought indemnification 

from the veteran. The veteran requested a release f b m  iiabil­

ity. but the VA denied this request, &ling that the subsequent 

purchaser had been an unsatisfactory credit ri 

had filed to make twelve timely loan payments 


I 

I & 

I 1 , 

%38 U.S.C.Aa157252(a) (West 1951). , m e  of Appeals for the Fede it reviews @e&ions of the Corn of Veterans’ Appeals.See id. 55 7261(a)@), 
7292ta). 

55See Veterans’ Benefits Improvement Act of 1988, Pub.L. No. 100-687, div. B. 102 Srat. 4105.4122-38 (coditid as amended at scattered sectims of titles 36 and 
38 U.S.C.). 

I \5aSee 38 U.S.C.A. 5 7261(a)(4) (West 1991). I / I  

s7See id. 5 5IW(b) (“When ...here is an approximate balana of positive and negative evidence’rtgardhg the merits of [a rnatdrial issue of fact]. the &n&t  $‘ 
the doubt. .. shall be given to the claimant”). 

5aGilbert v. hnvinski, 1 Vet. App. 49j1990). ‘ I 

s91d. at 52 (tiring United States v. United States Gypsum Co.. 333 U.S. 364,395 (1948)). 
I 

m1d. (citing 38 U.S.C.A. 4 SI07(West Supp. 1990)). I 

1 

SIA civil claimant ordinarily must demonstrate to the fact finder that a preponderance of the evidence supports the claimant’o assemon of fact. 

62Gilberr,1 Vet App. at  55. 

631d.(citing 38 U.S.C.A. 5 3007(a) (West 1991)). 
F 

641d.at  57. 

65ld. (quoting,htemational Longs n’s Ass’n v. National Mediation Bd. 870 F.2d 733, 
‘7 . I 

. .
I ‘ 

Vet. App. 430 (1991). 
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The Court of Veterans' Appeals teversed, holding that the veterans' requests for releases from liability.71 The new stan­
agency had violated an express statutory directive when it dards will focus solely on the transferee's evident %liability 
judged the transferee's creditworthiness by his subsequent when the properly was conveyed. 
payment history.67 The cow% however, upheld !he VA's 
denial of the veteran's request for a waivdr of indebtedness, 
finding that this decision was s d by therecord and was Conclusion 
not arbi@ary and Capricious.68, 

I ! I  4 Assisting a client who has been notif& of,a debt arising 
Schupet did not discourage the VA from applying an from a VA loan guarantee requires patience and persistence. 

improper standard in other release decisions. This eventually As is true in all dealings with govpment agencies. an attorney 
provoked anotherrebuke from the Court of Veterans'Appeals. must follow prqcedural rules and regulations carefully to 
In ElRins Y. Derwinski,@the VAIrefused to release b vetem maximhe the client's chances of success.! Nevertheless, con­
from B debt retroactively after finding that the person to whom gressional directives and the judicial oversight of the Court of 
the 4eteran had transferred the property that secured the debt Veterans' Appeals now assure that veterans will receive fair 

had failed tolmake twelve consecutive payments without hearings. 

default. Citing Schaper, the cdurt condemned the agency 

decision as improper. It reiterated that basing an evaluation of Most properly documented waiver requests succeed-at 

a msfereers creditworthiness on events occurring after the -least in part.72 An ammeytshould consider even a partial 

transfer is a c h misapplication of the law.70 The court again , waiver to be a victory for the client. The recent judicial pro­

instructed the VA to outline more clearly the bases for its nouncements of the Court of Veterans' 4ppeals have tipped 
dedisions in its memorandum statements. the scales in favor of Astute advocates will take 

I 1 ; advantage of these new rules D aid their clients. 
The VA currently is revising its intemal Stan I 

mining the creditworthiness ,of transferees in rulings on 
t I I 

I
mid. I 

I , 
a 3 8  C.F.R.0 1.964(a)@) (1991); see also supra notes 30-33 and accompanyingt e x ~(discussing the q d y  and good conscien& standard). , ~ 

'Vd. at 428. I 

'ITdephone Interview with Mn. Misanko.Depament of Veterans' Affaira R e g i d  Office.StPekrsburg, Florida (June 3.1992). 

4 f igures &piled in March 1991 indicate that 73% of waiver requests in the firs1 quarter of 1991 were at l a s t  partially successful 4 Veteths' L Rep. 
(Vetmans Educ. Project, Inc.) 1005. (1991). These figures. which show a 300% increase in mncbusful waiver requests since 1989. see id., may be attributed 
primarily 10 the new rtamtory standards. , ' 

, 

. d i 
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Tips and Obser tions from the Tkial Bench 

Lieutenant Colonel Gary J .  Holland 
Circuit Judge, Second Judicial Circuit 

United States Army TrialJudiciary 
Fort Stewart, Georgia 

Assignment policies in staff judge advocate offices where the craft by trial and error. In military p;actice, however, 
counsel rotate fkquently h m  one section to another and the attorneys generally can try only a limited number of cases. 
waning number of courts-martialoften frustrate the efforts of Accordingly, trial counsel and defense counsel cannot learn 
nial counsel and trial defense counsel to gain experience in easily all the skills they should. The results can be upsetting 
the mechanics of trying cases. Most trial practitioners learn not only to counsel. but also to military judges. Although a 
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-trialjudge;dhould:betopatient,dignified, 8nd;courteous to 
,jitighntS."l an .inexixritihced counsel+ften'through no fault 
of his or her own-can test a'judge's abilitiesto adhere to that 
Standard. 

This article comprises'une !judge's suggestions to counsel 
on how they may prepare themselves more thoroughly for the 
,rights tr� inilitarjr 'trial practii: This add& should permit 
.inexperienced aid practitioners to devote.th&irLdndivided 
attentions t6.the cases 'and4he'issues &fork them-not to 
*whatmilitary judges *ill do'to th&n next. l i t 3  e d p l e s  used 
in this article derive froh incidents th'itt Ictdally octurred 

od 	in the summer gnd fall of 1992. 
I 

Retrial Preparation 

! i  I 1  

mation -abobta pending case several days befoke the trial 
begins. The& souiCes amthe chafge iheer ahd the convening 
0tdeib.Q*Mostjudgesstudy these d o c h t s  closely to confirm 
that the specificatians'aie formatted,propdy,':thbt each 
specification actually states an offense, and that the convening 
orders correspond with the orders recorded in the referral 
blocks of the charge sheets. When a convening authority has 
issued several convening orders, a judge wi l l  draft a list of the 
court members who should be present at trial. A judge also 
will consider whether any of the specifications could be 
multiplicious for findingsorsentence. 'l ' ?. 

If judges routinely must perform these functions, a trial 
counsel has no excuse for failing to do the same. If the trial 
counsel does not draft the charges and specifications person­
ally, he or she at least should tevidW rhein before the charges 

' proskuting ah accused for failing \to obey a lawful -order 
J neglectedxo include in the specification the essential element 
ithat the accnsed'had+aLdutyto obey-the order. :In another 
7rprdsecution.for disobedience, the rcharge indicated that the 
, accused had'viohted an,orderi.ofa particular domniander. ­
l Unfortdnately; testimony from the-accused's current com­
mander later revealed that the cdmminder named in the spec­
ification had left the unit two months before the incident 

f allegedly gccurred and dualiy did not issue tlie order hit the 
kcused was' kharged bith disobeyin$. Finally,ih one recent 
case, the converiing orders listed a Wil of twelve members to 
sit on the cabe-eight bffiders'ahd four enlisted members. 
.The defense counsel could have sent' the court-martial panel 
below quorum simply by raising a peremptory challenge 
against any of the enlisted members. To restomthe venire to 
tits proper balance, tbe trial counsel then would have had to 
lstrike mu officer members. IBecause the trial counsel could 
:have'exercised only one peremptory challenge, he or she 
I would have had 'to finda reason to challenge the second officer 
j forcause-a chancy prospect at best. The convening authority 
probably would have had to detail additional enlisted members 
to restore the quorum. The military judge and the members 
wtll might have found the resulting delay frubtrating­

*particularlybecause*thelrh.lcounsel oould have precluded 
this delay by ensuring that the convening authority detailed 
more than the minimum necessary number of enlisted members 
when the accused first requested enlisted membership on the 
court. 

F .  E 

In this age of reduced case dockets, counsel have mTe time ­to spend in pretrial preparation than they once did. Never­
theless, they should keep in mind the regulatory guidelines for 
trial times. Army Regulation 27-103 states that a special 

' -
are correct an$,? ensure that 
! - k  1 I ­
support eaqb-specification. 

Attention to detail is the key to successfulpretrial preparation. 
If the charge sheet contains errors, the trial will not start 
smoothly and the trial counsel will begin the case at a disad­
vantafe.'" ' m m 5 , - " . 

This judge recently has witnessed a number of pretrial 
errors that trial counsel easily could have avoided. In one 
case, the trial counsel submitted a specification alleging an 
ending date of "June 31, 1992" for acts occurring over a 
period of time. In another case, the Government went to court 
on a specification that the trial 'Counsel obviously failed to 
review to ensure that it would survive a motion to dismiss on 
statute of limitations grounds? In a third case, a biak,counsel 

1 : \ h  ~ . I *  7 ,m 

MODEL COD^ OFJUDICIAL CONDUCTCanon 3(B)(4) (1990). i " ' 

' court-martial should commence widin ten days after service 

was trying ten to fifteen cases a month. They certainly should 
remain valid today. 

1 -

A trial counsel should have each case substantially ready 
for trial before the case is referred. At that point, all that he or 
she should have to do i s  conduct the final interviews of the 
witnesses and inform them of the trial date. The trial counsel's 
staff judge advocate also should make sure that each accused 
is directed to the local defense counsel's office no later than 
the day 'on which charges are preferred This ensures that the 
defense counsel has ample opportunity to prepare the accused's 
,defense. Finally, the adage, "justice delayed is justice 

* .. ' ; r r  i 1 

' '1 

F 

I 
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denied,” is nor Without merit. Counselmust develop a sense 
of urgency about their activities. For a defense counsel, this 
means that a court-martial should have priority over adminis­
uativeboardproceedings. ’ 

P 
Uncooperative attitudes and poor pretrial communications 

all too frequently prevent trial counsel and defense counsel 
from reaching negotiated settlements. A court-martial should 
be the culmination of the attorneys’ efforts to settle their dif­
ferences-not the first time that they discuss an issue. 

I ~ 

” 
One pttribute of military justice is “open file” discovery. 

M i l i e  jurists pride themselves that the counsel in courts­
martial do not “hide the ball” from their opponents. Too 
often, however, belated notifications of pleas, forum selection, 
w i t n e k s ,  discovery, and motions disrupt the smooth flow of 
evend at trials. Most judges have published rules of court 
with which counsel must become familiar. Theserules should 
be an attorney’s blueprint for trial preparation. Above all else, 
a counsel should comply with any time constraints that appear 
in the rules. 

ion‘and adherence to rules of court are 
essential to an orderly presentation of evidence at mal. An 
orderly presentation of evidence allows the cd r t  to focus on 
relevant issues. Furthermore, a coherent and professional pre­
sentation of the case will enhance an attorney’s credibility 
before the trier of fact. Accordingly, counsel should show 
o p p o h g  counsel anticipated trial exhibits before trial, 
including any sentencing exhibits that either counsel might 
present if the accused i s  convicted. They also should verify 
the accused’s personal data on the charge sheet. Many judges 
and members cringe when, during sentencing, they learn for 
the first time that an accused really is a private first class-not 
a specialist. Finally, the trial counsel must investigate any 
pretrial restraint imposed on the accused long before the trial 
begins. The trial counsel also bears the responsibility of 
insmcting commanderson the proper types,limits, and natures 
of p r i m  restraints. 

One final observation about trial preparation: the trial 
counskl has the-dutyof arranging for the presence of the court 
members.6 He or she must ensure that the members know 
when and where they must be present and what uniform they 
must wear. The trial counsel also must impress on the mem­
bers the need to be prompt. During the court-martial of an 
accused charged with failure to repair, nothing is’more dis­
turbing lhan a delay in proceedings while the judge and the 
parties await the arrival of an absent court member. Finally, 
the trial counsel must prepare the deliberation room for the 
members-obtaining sufficient chairs and pencils, paper for 
balloting, a memorandum indicating who should be presenf 
the order of entrance into the c ~ u r t r ~ ~ m ,and a seating chart, 
and placing them in the room before the members 

P 

I Trial 
I T 

Perhaps the most prolific saurce of errors for new trial 
counsel is the trial script, or “boilerplate.“ A trial counseI 
must know the sequence of events at trial. He or she cannot 
afford to muddle through the script. An attorney who must be 
corrected by the judge while reading the boilerplate appears 
unprofessional and loses credibility before the court members. 
Common sense suggests that one’s initial impressions of a 
person have at least an unconscious effect on one’s attitude 
toward that person. In a close factual case, a lrial counsel 
cannot afford to offend the trier of fact during deliberations. 
Until a trial counsel masters the ?rialscript, he or she should 
rehearse reading the d p t  before each trial. To ensure khat 
the record is complete, the trial counsel also should include in 
his or her recitation of the boilerplate the order number, the 
issuing headquarters, and theldate of each court-martial con­
vening order. Finally, in the first session in which court 
members are present, the mal counsel should list by rank and 
last name every member who is present. The trial counsel 
should announce absent menibers only when they have not 
been “viced” by another written order. When the counsel 
must announce‘an-absentmember, he or she should state the 
reason for the member’s absencefor example, “Major Smith 
is absent and has been orally excused by the convening 
authority from participation at this court-martial.” 

The trial counsel-not the military judge-should account 
for the parties at each session of the court-martial. A good
trial counsel never will surrender this responsibility to the 
military judge. Once again, this is an opportunity for the trial 
counsel to enhance his or her credibility before the court 
members. If the members infer that the trial counsel i s  in 
charge of the proceedings and see that he or she performs his 
or her duties astutely, this impression may facilitate their 
acceptance of the Government’s case. A trial counsel should 
relish the opportunity to “perforni” in’frbnt of the court 
members-to include giving the oaths and asking preliminary 
questions of all the witnesses. The trial counsel should not 
allow the defense counsel to perform these tasks. .The trial 
counsel also can demonstrate his or her control over the court­
room by instructing each witness as soon as the witness enters 
the courtroom door-stating, for example,!‘Please step around 
and face me, raise your right hand to be sworn.” The mal 
counsel then may direct the witness to the witness stand and 
ask the preliminary questions. The trial counsel never should 
allow a wimess to enter the courtroom unless the witness knows 
what to do. : I d , 

When tasking preliminaryLquestions. a trial counsel often 
will neglect to ask thelwitness’s social security number. This 
information, however, can be very important i E  a retrial or 
rehearing is ordered-in our mobile society, a wimess’s social 
security number may be th mmand’s only means of finding 

6C3mfm~ DwaroN. 7lm JUDGE ADVKKTE GENEIUL’S SCHOOL,U.S. ARMY, Tiua Comsu. AND DEFENSELAW COUNSELHANDBOOK.JA 310. para. 1-24c (May 
1992). 
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the witness. When asking preliminary questions of a service 
member, a trial counsel should obtain the witness’s full name, 
rank, social security number, and unit of assignment. If the 
’witnessis a civilian, the Dial counsel should ask the witness to 
state his or her.full name. social security number, and resi-

Wirnesses often arei‘lervous when they first enter the court­
room. The trial counsel can help to calm a nervous witness, 
and can ensure that the witness does not forget relevant infor­
mation, %y leading the witness during the preliminary ques­
tions-for example. asking, “Are you Mr. John A. Smits, 
whose social security number. i s  123-45-6789? *Doyou reside 
at 123 Apple Street, Nicetown, Texas?” 

.A trial counsel can ease the administrative responsibilities 
of orchestrating the court-madal by using a bailiff. Using a 
bailiff also may protect the trial counsel’s credibility. A trial 
counsel inadvertently may create an appearance of,impropriety 
by leaving the courtroom to obtain a witness-especiallp 
whcn the trial counsel returns with the witness after a delay of 
several minutes. Ideally, a-bailiff should be a noncommis­
sioned officer who can be respected and who can control the 
behaviors of witnesses and spectators .at the trial. The trial 
counsel must brief the bailiff fully about the bailiff‘s duties, 
cautioning him or her to remain alert throughout the 
proceedings. The trial counsel also should give the bailiff a 
list of the witnesses and the orderi n  which they will be called. 
Using this list, ~e bailiff can prepare each witness to enter the 
courtroom Immediately after the preceding witness finishes 
testifying. The court-martial then will proceed smoothly and 
the court will not have 1 to endure unnecessary delays while i t  
waits for witnesses. : 

: I ( 

The judge and the co members will appreciate a judicious 
use of the court’s time. Ope technique that permits an unin­
terrupted flowiof-eventsis the marking of trial exhibits before 
trial. If an attorney places the numbers or letters on the 
exhibits before trial, haweVer:he or she must take care to 
mark the exhibits in the order in which they will be used. The 
court members and the judge will wonder what has o c c d  if 
the trial counsel offers “F’rosecution Exhibit 5 for Identifi­
cation” withaut even mentioning exhibits 1 through 4. A 
counsel can avoidmonsequential numbering or lettering by 
keeping a liseof all exhibits and placing the correct number or 

t when hi? or she fmt uses it. 
f r 

Exhibits used at a pretrial hearing should be marked only as 
appellate exhibits if the proponent does not expect to use them 
during his or her case-in-chief, Any exhibit a proponent 
intends to present to the trier of fact, however,,should be 
marked as a prosecution or defense exhibit for identification. 
Counsel also must remember to use the phrase. “for identifi­
cation” whenever they ,refer to exhibits until these exhibits 
actually are admitted into evidence. 

, If the proponent of Bn exhibit previouslyhas shown it to the 
opposing counsel-preferably before trial, as suggested abv­
he or she need dot present the exhibit to the opposing counsel 
again before showing it to a witness. ,hessence. the proponent 
need only say. “Sergeant Jots, I now show you Defense Exhibit 
B for Identification, previously shown to the trial counsel. Do 
you recognize that?” ‘ 

In the past, 
as bare bones. Unlike civilian trial attorneys, military counsel 
rarely, if ever, provided written briefs on anticipated motions. 
Although this practice is changing only gradually, counsel 
currently would be well advised to do more than merely pro­
vide a “notice of motion.” Each motion should state the par­
ticular relief the party seeks and the legal basis for that relief? 
Both the trial counsel and the defense caunsel should relish 
the opporwnity to place their positions on the motion m writ­

,ing before the judge. 
4 >‘ 

Each counsel’s argument on the motion should include sup­
porting authority. Too often, a counsel will provide notice of 
a motion without actually revealing the precise basis for the 
motion to the military judge. .Likewise. an opposing counsel 
rarely will respond to a motion in writing. A judge, however, 
ordinarily will want to receive as much information as pos­
sible on a motion before Eial. If the judge can complete any 
necessary research before the trial begins, he or she should be 
able to frame the relevant issues, use court time judiciously, 
and issue a proper ruling. Counsel who actually organize 
written briefs before trial also tend to frame relevant issues 
more adeptly at trial than attorneys who argue off rhe cuff. In 
this time of reduced case dockets, no excuses should justify 
hurried or cursory motions practice. 

After the judge disposes of motions, the defense counsel 
must }entera plea on behalf of the accused. Before the trial 
begins, the defense counsel needs to describe the trial process 
to the accused and tell the accused what he or she will have to 
do during the trial. The attorney must emphasize that the 
defense counsel-not the accused-will enter the plea. The 
defense counsel and the accused should stand when the judge 
asks for the plea and should continue ,standing while the 
defense counsel enters the plea. 

The defense counsel must be able to enter a proper plea. 
Like many other military proceedings, courts-martial are very 
fonnal. Pleasneed to be exact. When entering a plea by excep­
tions, or by exceptions and Substitutions, the defense counsel 
shouId write out the plea and should provide a copy ,to the 
judge‘and the trial counsel. The plea must reflect an answer to 
each charge and each specification. If the accused pleads 
guilty or,not guilty to all charges and specifications, however, 
the defense counsel may adopt a shorthand approach-simply 
announcing, “Your honor, the accused pleads to all charges 
and specifications: Guilty [or Not Guilty].” The actual plea 

T 

I . 
I 

’MCM,supra note 2, R.C.M. 905(a). 
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should be the last words spoken.when entering the plea; 
therefore, the defense counsel should not say. “Not guilty to 
all charges and specifications.” 

Once the pleas 8fe entered, the aial on the merits begins. At 
this point, the judge will initiate a guilty plea inquiry, impand 
the cow memkrs, or pennit counsel to present fieir owning 
statements. Regardless of the type of trial, the trial counsel 
must adhere continually to his or her ethical obligations to 
seekijustice. A hial counsel cannot become so involved with 
his or her role as an advocate that he or she forgets the trial 
counsel’s underlying function hs a protector of the mili&y 
justice system.* A trial counsel may promote military justice 
most effectively by protecting the record of trial for appeal­
not by advancing novel concepts during the nial in;an attempt 
to introducecumulative evidence before the fact finder. In one 
recent case, the aial counsel sought to remove three coaccused 
from the courtroom, where they were watching the trial as 
spectators, while the alleged victim of a gang rape testified 
against the fourth coaccused. The trial counsel apparently 
gave no serious thought to the appellate iss-ueof an accused’s 
right to a public trial. In another case,’a hidcounsel sought to 
introduce the victim’s sworn statement to the police as 
residual hearsay, eveh though the victim was willing and able 
to testify at trial. One common scenario is the attempted use 
of uncharged misconduct during hial. Unfortudately,,trial 
counsel who use this tactic often appear to have devotedltittle 
thought to the precise grounds for admitting the’uncharged 
misconduct. If an accused’s misconduct is important to a 
case, the accused should be charged with that misconduct 
unless the statute of limitations prevents this. Even if the trial 
counsel does not discover the uncharged misconduct until his 
or her pretrial preparation, he or she might consider bringing 
an additional charge to aver the misconduct. 1 

The following sections set f a h  some other suggestions that 
might help the trial performances of trial counsel and trial 
defense counsel: 

Monitor the Judge 

In every guilty plea case, the trial counsel must watch the 
judge to ensure that the judge inadvertently does not omit 
necessary explanationsor rights advisements. A trial counsel 
who believes that a providence inquiry is defecee must not 
hesitate to bring the defect to the judge’s attention-ab all, 
the identification and correction of defects is part of the trial 
counsel’s duty of protecting the record. 

VoirDire 

Many defense counsel ask prospectivepanel members lead­
ing questions during voir dire. This approach, however, may 

STANDARDS pm(CRIMINAL J m C a  Standard 3-1.i(c) (2d ed. 1980). ~ 

9Scc UCUJ an. 134 (1988); see also MCM.supra note 2. pt. IV,163. 

not be the best option for the defense counsel. Asking non­
leading questions encourages members to open up and, there­
fore, may provide the defense counsel with ,better insights p d
grounds fur challengesthan leading questions would. Accord­
ingly, instead of asking if “all members agree with the principle 
of; law that the accused is presumed to be innocent of .the 
charges against her,” a defense counsel could inquire, ’‘Colonel 
Hart, what are your thoughts about the accused being pre­
sumed innocent of the charges against her?” 

, I 

fense counsel asks such a question, the trial 
counsel should be prepqd to protect the record by asking 
appropriate rehabilitative questions. Alternatively. the trial 
counsel can undermine the benefits the defense may gain from 
use of this tactic by asking leading questions in a “preemptive 
strike” approach before the defense counsel conducts voir 
dire. 

trial counsel routinely oppose defense challenges for 
parently ylieving that, because they are vo­

cates, they are suppos$ to ing
counsel. NevertheIess, wh itimate’basisfor a causal 
challenge exists, nothing should prevent a trial counsel *om 
joinhg in a challengebr even exercising that challenge before 
the defense,counsel has the opportunity to do so. Like the 
judge, the hial counsel has a duty to ensure justice and fair­
ness in the proceedings. 

Address the Elements Charged 

The trial counsel must e that the testimonies of 
Government wimesses address every element of each offense 
charged. For example, although,the court-martial members 
may harbor no doubts at all that the victim of an indecent 
assault9 is not married to the accused, the trial counsel must 
inmduce evidence to prove-that*elementof the offense.10 He 
or she can do so easily by a&ing the victim, “What was your 
marital status on [the date of alleged offense]?” If the victim 
was married, the trial counsel should ask a follow-up ques­
tion-“Who was your spouse?” The lrial counsel and the trier 
of fact also would benefit if the counsel would describe in his 
or her closing argument how each piece of evidence proved a 
particular element of each offense. Too many trial counsel 
overlook the elements of the offenses after becoming preoc­
cupied with other matters in their cases. 

h y i n g  EvidentiaryFoundations 

Many counsel can lay foundations for evidence only with 
great difficulty. This task, however, should be accomplished 
easily. An attorney should rehearse questions with the foun­
dation witness before trial, hming these questions directly 
from the applicable evidentiary rule. xample, to prove 

W e e  MCM.svpm note 2,pr rV,163(b)(l).’ I ’  
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that'aich&nof *custodydocument is admissible h h y  'under 
MilitarfRile 'tsf Evidence 803E* as a record of a regularly 
condbcted activity, 'the proponent must esmblish; inter d i d ,  
that the entries on the record were made co~temPorsneouslY 
with the 'events retorded.12 Neverheless. 811 attorney only 

ss, "When aie e n  placed On this 
I 

* .  
les to lay a foundation before cowt 

members, the members will infer that the attorney lacks 
bompetenee in the legal profession and 'hisor her. credibility 
will be dihinished. Ef a couhsel must iisk foundation ques­
tions, he or she should ask the 'ques er 

foundation is laid. 
t i  

r '  I ! * I  

Hearsay and Authentication 

it into evidence. 
The proponent also must lay the necessary foundation p 
admit the document under a hearsay excepti0n.1~ 

7 ,; 

tions. This is especially true in redirect exarninations.')Gener­
ally speaking, leading questions are.appropriate only during 
cross-examinations. A redirect examination is hot a cross­

direct examinations. 

counsel are asking foundation questions. 

The Findings 4 1 

A judge will notice when a trial counsel depends onfthe 
judge to formulate the findings worksheet. Formulating the .­worksheet is the trial counsel's initial responsibility. #:mal 
b u n g 1  should m* which lesserLinclu& offenseswill 
be in issue before the c d e  begins.15 > c 

i 

can allow the members little 
announcement. The langliage that the cb 

except or substitute to qccused 'guilty of a lesser­
included offense shoulq directly onto the sheet. The 
mal counsel also should provide the draft findings worksheet 
to the judge and the defense counsel at ,leastone day before 
the oial begins. ,, 

Respect the Courr Reporter ' 
1 8 , I  

be Gonsiderate of court reporters. Ah atto;­
ontinue to talk as he or she gives h exhibit to 

,the reporter tomark. Moreover, both the trial counsel and' the 
defense counsel should provide the c o k  reporter with l ists of 
their witnesses at the beginning of the trial. 'Each list should 
disclose the full name of every witness the attorney intends to 
call. If an attorney expects to call a witness who wil1,use , 

medical or scientific jargon or other arcane terms,the attorney 
should ask the witness hoy to spell thw terms correctly and 
shwld ptovide this information to the court reporter before 
the witness testifies. A trial counsel or defensecounsel who is 
courteous to court reporters will be amazed at how much 
better he or she will appear in records of trial than his or her 
inconsiderate colleagues. 

I 

Counsel should avoid unnecessary conversations du%g the 
proceedhgs. In particular, an attorney should not speak while 
another person is speaking. 

1 Citation to Authority 
I 1 

- " 

l4For an excellent discussion on this topic, see United States v. Duncan,30 MJ.1284 (N.M.C.M.R. 1990). For mom recent examinadon of this issue, aee United IC 

States v. Brandell, 35 M.J.369 (C.M.A. 1992). 
, 1 1 1 I 

15'That an offense is lisred aa a lesser-included offense in the Munuul for Cowfs-Murtial docs not mean that it should m a r  on the findines worksheet 'he.. I 

Governmentmust possess # m eevidence that could persuadea ressonable fact finder that the accused ccmnitted the lesserbffense. 
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written brief to which the counsel r e fa .  As h matter of com­
mon courtesy, an attorney who feels compelled to mention a 
case in oral argument should not hesitate b show the judge 

I t 

P I1 I 

tialfor kehabilitiation 

and by 
declining to attach qualifi 
rehabilitative potential. In particular, a trial counsel should 
refrain from asking about the accused’s rehabilitative potential
“as a soldier“ or “as a member of the Armed Forces.” The trial 
counsel’s only permissible question is: “In your opinion, 
what is the accused‘s potential for rehabilitation?”l7 

Case law indicates that rehabilitative potential” means more 
than a return to duty. It means a return to society.l* Only 

rarely will the Government identifyan accused who cannot do 

anything productive in society. Accordingly, trial counsel 

would do well to incorporate into their trial practices the 

following guidance from the judges of the United States Court 

of Military Appeals: “ m e  believe it to be the me case where 

it is necessary for the Government to introd 

unless the accused places such potential in i 

rehabilitative potential is a mitigating factor. .‘Lacki


r”. 	 itative potential is not an aggravating factor 
cases, the risks of error arising from use of 
potential evidence will outweigh any advantages of presenting.. 

thanconfinement,suchas restriction OT reduction. The defense 
counsel must tell �he accused ahd the command athat these 
punishments cannot be exkuted until the convening authority 

of trial counsel often 

(2) they 
waiting moms after their trials end; and (3) they fah to read 
records of trial carefully. The last offense may be the worst. 
Although aial counsel often k&p records of trial for extended 
periods before forwarding them to trial judges, they appar­
ently overlook many errors because they pay insufficient 
attention to’&&Is in the ‘rec6rds. This neglect detracts sub­
stantially h m  a hial counsel’s success at protecting the record. 

~“ r . 

Conclusion 

This article was written in an attempt to improve the per­
formance of counsel at courts-martial. Chiefs of military 
justice and senior defense counsel must monitor their sub­

hate attorneys carefully and must train them in the per­
ce of their duties. A supervisory attorney can teach his 
subordinates most effectively by observing and com­

enting )upontheir perfomances at trial-not by sending them 
courtroom supported only by meager premal guid­

ance and letting them “sink or swim.” 
this evidence. 

I 


,or her client for the 
potential outcomes of the trial before the trial actually begins. 
In particular, the defense counsel must tell the accused what 
will happen if the accused is convicted. If the accused ulti­
mately is convicted, the defense counsel should meet privately 
with the accused to discuss this matter again. This is espe­
cially important when the accused receives punishment other 

1 , 

Two recent cases illustrate this principle well. In the first 
case, a trial counsel who previously had served as a legal 
assistance attorney for several years was trying his fimt con­
tested case before court members. The accused was a black 

, 	female soldier. The inexperienced trial counsel exercised his 
peremptory challenge against the only black female member 

I 	 of the panel. When the defense counsel requested L racially­
neutral rwon for the Fhallenge. the trial counsel responded 
that he need not give a reason because his challenge was per­
emptory. Although the trial counsel was remiss for not 
knowing about Burson Y. Kenrucky,mthe trial counsel’s chief 
of military justice also was at fault for allowing the trial 
counsel to proceed alone without knowing the rules for chal­
lenges. 

7 

16See UnitedSULCSv. Aurich. 31 M.J.95 (C.M.A. 1990); Unittd States v. Ohn, 28 M.J. 301 (C.M.A. 1989): United States v.Homer. 22 M.J.  294 (C.M.A. 1986). 

17MCM.~uprunote 2, R.C.M. 1001(b)(5); see OLFO h r i c h ,  31 M.J. at %. 

IaHorner, 22 MJ. at 294. 

r“ 19Awuh,31 MJ.II95-96k n.1. I , 
I i 

m476 U.S.79 (1986). 
I 
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n the second case, a trial counsel .conducting the. cross­
mination of an accused sought lo impeachxhe accused by 

. introducing the written record Qf 8 nonjudicial punishment 
proceeding into evidence under Military Pule of Evidence 
60921 as proof of a conviction. The defense counsel did not 
object. The defense counsel also called a military policeman, 
who testified without Jobjection from the Government about 
exculpatory statements that the accused had made to him. In 
the frrst situation, the defense counsel 

1 

See id.; ! 

I 

Undoubtedly.'an attorney should gain experience in the 
urtr0orn; 'Nevertheless, the military justice :system cannot 

* afford to allowxounsel LO perform alone without ensuring that 
they are mined properly in rwlimentary trial procedures and 
evidentiary rules. What irks judges the most is the inability of 
counsel to beeter themselves as trial advocates because they
have not mastered $e procedural requirements of court-martial 
practice. Counsel cannot be expected to learn everything they 

-


F 

I I d T  ! 

e 
. 

Natiodal Social and economic p 'an 

Barton GcIlman.'Keeping the US.First, WASH. POST.Mat. 11,1992. Pt Al; 

n W. house 
pefeyFiAppellateDivision, USALSA 

military into the foref;ont of nfronting the United 
States. Conflicts rage over the size of the defense budget and 
the need for a defenseforcein the absence of the Soviet threat1 
Debates abound over what to do with the so-called peace divi­
dend.* At the same time, the drug war continues? Iraq and 

h c a s t e r .  In Todoy's Army Being All You Can Be May Require Bailing,Qtg,WASH.POST,Mar. IO.1992. at AlS; John Lancaster. TopGeneral Supports 1SOm 
US.Troops in Europe os Hedge, WASH. Mar. 8, 1992. at AS;POST.Mar. 4, 1992. at Am, Plan A h  io Block New Superpower, RICHMONDT m s  DISPATCH. 
Gordon R.Sullivan,How the Army Sees A New World, WASH.POST.Feb.23.1992. at C3. 

. . - - .  
*David Hoffman, Americanr' Mood Limits Foreign Aid, WASH.POST.Mar. 10. 1992, at Al,David Hoffman,Foreign Aid's Eroding Comensur, WASH.POST,Nov. 
24. 1991. at A4; Pentagon Spurns Aspin's Budge! Cutsos 'Poliricql', WASH.-POST,~F&.28, 1992, at A14, I 

3Michael Isikoff, Burh. Lotin L-eaders Agree to Stepped-Up Drug Fight, Whsn. POST, Feb.28,1992, at AZ; wchael Isikoff. Intematwt+al OpiumProduction Up 
8% Lust Year, WASH.h T .  Mar. 1.1992, at A4; Eugene Robinson.Peru's Summit Stance Rakes Questionsfor US.Anti-Drug Effort, Wash. Post,Mar. 3, 1992, at 
AB. 

I , 

"adhcfi Says 2 Men Can't Be Extradited,WASH.h~, POST,Jan. 19,1992, at A21; MembersMar. 3,1992. at A14; KurdF Flee Area Oufside Safety Zone. WASH. 
Urging Possible Use of Force Against Iraq, WASH.POST.Mar. 8. 1992. at A& Caryle Murphy, Report on Bombing Suspects Dirpzued by Libyans, Briton, WASH. 
POST. Feb.12.1992. at A%, TrevorRowe,Iraqi OficialWarns that UN.Personnel May Become Targets, WAsH. POST. Mar. 3,1992, at A12 Trevor Rowe.UN. 
Fit& 'Evolution' in Libyan Stance. WASH.POST,Mar. 5, 1992. at A34; Trevor Rowe.UN.Set to Warn Iraq Anew, WASH.POST. Mar. 10. 1992. hi A13; Strobe 
Talbott,High Noon Minw rk Shoot-Out,TIME. Feb. 10,1992, at 39. 
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f m e r  SovietUnion with persistent challengesby Communist 
politicians who d for the downfall of Bdris Yeltsin? peace 
ful coexistencecontinuesto elude the Middle h t , 6  and Carib 
bean'andLatin h e r i c a n  nations pkrsist in their age-old 
tkdition of governmen& Instability.' Poverty, hunger, dnd 
diseasecontinde in underdevelopedcountiieS and are 
becoming increasingly more problematic in the former Soviet 
Union.* 

Expanding the Role 

In this jumble of world events, the importance of the mili­
tary in any capacity other than its traditional role may not seem 
apparent at fmt glance. Nevertheless, the military i s -and 
will continue to be-involved with every one of these issues. 
Over the past seven years. Congress substantially has iexpabded 
the DOD's involvement in actions normally categorized as 
foreign assidtance. With that expanded involvement has come 
the difficult task of picking a path through the mine field of 
constitutional and statutory restrictions that limit the DOD's 
authority to advance American foreign policy interests by pro­
viding disaster relief and humanitarian and civic assistance to 
other nations. 

me to End the Teat-ofithe-Pmts Approach" 

[Iln a fragmented and challenging new 
world, American foreign policy needs a 
conceptual overhaul, the kind of coherent 
vision that it got in a simpler past from such 
men 8s Dean Acheson and George Kennan. 
A seat-of-the-pants approach to interna­
tional relations, even one with its share of 
short-term successes, will not preserve 
American leadership? 

Leaming the new rules under which it will have to operate 
is only part of what the DODmust do to adjust to the evolving 
world situation and to contribute to the development of 
America's foreign policy. The DOD must develop a cogent 
and workable strategy to ensure that it can fulfill its 
warfighting mission in the face of budgetary and personnel 

cuts, while continuing to promote tegional stability in the 
numerous trouble spots that threaten American *interests. 
Without a strategy that takes into account the 
~ i p l i n e s + ~ d .  psychological, m n o m  
ahd rhilitary-the DOD cannot hope to hold its Own in this 
miftly changing world. The DOD, of course, must klevelop 
its strategy in conjunction with other federal agencies, not 
only to ensure mutual support for national goals. but also to 
compel the development of goals vital to the United States 
into a much-needed comprehensive plan. For the United 
States to declare victory, pack up, and go home to bask in the 
glow of victory after spending the last forty years fighting the 
spread of 'communism would be incongruous. By adopting a 
policy of benign neglect tdward the tountries i t  formerly 
endeavorec'to protect, the United States would leave thdse 
countries prey to upheaval' and instability that inevitabIy 
would requk Amefican'attention and assistance. Devoting 
energy and 'money to creating conditions that will lead to 
permanent changes in those countries and that gradually will 
stabilize entire regions makes more sense politically and 
ixonomically. The expanded authority Congress has gi 
the DOD provides a meansOf working toward that goal. 

j I . 

To the uninitiated,)the 8DOD's new-found authority'to 
engage in humanitarian and civic assistance may appear clear 
and unhampered. Statutory provisions and regulations, how­
ever, cannot be read in a vacuum. Many authorizations and 
limitations that affect the DOD's stabilization mission are not 
found in legislation that generally k considered to be military. 
This article will examine those authorizations and limitations 
by exploring the constraints of fiscal law and the statutory 
authorities for DOD actions. An analysis of these constraints 
will show the complexity of the expanding authority that 
Congress has given to the DOD and the need for Congress to 
allow the DOD a less res@icted use of this authority. 

. t 

. The Constraintsof Fiscat Authority' 

Why WorryAbout Fiscal LAW? 

A thorough analysis of the role of the military must include 
an examination of the military's fiscal authority: In the truest 

SJamer Csmey. Yelkin'r Enemirs, TIME.Mar.9.1992. at 32; Rowland Evans & Robert N o d .  Timcof TrovMufor Yeltsin. WAsn POST. Feb. 12. 1992. at A23: 
BlaineHarden, Croatia Accwed of Rights Violations,WASH.Posr.Feb. 15,1992. at A29; Fred Hiaq Killings Rife in Nagorno-KarabaM,Moldova. WASH.POST. 
Mar. 3.1992. at A 1 2  LunSilber. Serbs Place Bmnian City Under Siege, WAsn Po~T.Mar, 3.1992. at Al3. 

Wl Smolowc. VengeanceIsM k .TIME,Mar. 2,1992. at 32. 

-	 7Lec Hockstader. A s  ConjliasWane, Centralh r u a  Strivufor Long-TermStability, WAStL POST,JM. 19,1992, at A29 BruceW. Nelan,No Timefor Colonels, 
TIMR.Feb. 17.1992, at 41; 3 Policemen Slain in PeNvian Sfrib, RICHMOND Feb. 15.1992.at A5.T~WS-DISPATCH, 

*Bw W .Nelan. A Lid ofstones, TIME, Mar. 2.1992. at 29; EleanorRandolph. Ex-Sovief Aid: How, What and to Whom?. WASH.POST.Jan. 19,1992. at A2Q 
CIml Reed. Albania Hit by F d  Riots; ThmsandF Flee to Port,WMn POST,Mar. 1.1992. at A24,Margaret Shapiro. GI R a t i w  ti) Mmcolu Pensioners. W m .  
POST. Feb. 12. 1992, at A l ;  Margaret Shapim,Mmcow's Hard-Luck Flea Markk. WMn. POST,Fcb. 15.1992, at Al;  J i i  Smolowe.Bad to Worse. TIME.Feb.10. 
1992 at 32. 

9Richard k a y o .  Boldnerr Wirhouf Virion, TIME, Mar. 9.1992. at 25; see also zbigniew Bnczinski. The West Adrift: Virion in Search of a Strategy, WASH.Posr, 
Mar. 1. 1992. at C1. 
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sense, tly military @g~y,,cannot,actwithout +fiscalauthority. 
Statutes, iregulations. b d  dirqtiv estab 

plission, but the military js ess :fo 
n unless Congress authorizes militag activities and 

appropriates money, to fupd I them. This .qoqstrilint serves ,as 

.d2vistitutionalAuthor4 

presented here. From that document flows qll authority and 
responsibility for governing the United States., All legislative 

ts in the>Congress.l n,ly,Congress can raise 
for,theoperation of vemrpent.11 Although 

the President is,the Commander in Chief.of Qql&my3and 

O: Congress’s greatest power derives from the constitutional 
mandate that “[nlo Money shall be drawn from the Treasury. 
but in Consequence of Appropriations made by Law.”l4 This 
clause givesCongress conaoloverdl the functions of the’fed­

ensure that corltrol of dhe public fisc remains in its hands. In 
the process ,ofappropriating money from the Treasury to sup­
port the operations of We government, Congress inescapably 
:‘defies the contours of the federal government.V 

The Constitution empowers Congress “[t]o make all Laws 
which shall be necegsary and proper for carrying into Exe­
cution the foregoing Powers, and all other Powers vested by 
this Constitution in the Government of the United States, or in 

i I: \ \ I / (  j .  1 3 ,  

. .  

IO 
i’  , 

llld. art. I,5 8. cl. 1. 

141d.art. I, 5 9. cl.7. 

The Budgeting Process17 
.\ : r, , )  q y s  

Budgeting is’a complex and he-consuming process. Con­
gress must complete two st gqvexnmenta14agency 
or program money and the pend it.. In an pppm­
priatiop bill,,CongrFs designates a certain amour$ of *money 
that can tk taken from the Tqasv,and used fqr,a,spcifjcpa? 

appropriated money can be u 
st pass an authqrization,bi~‘a;ll 

to be gp&opriated:la Somepmes the puhorization and the 
appropriation are coqtained jn#the Same legislation, but o f y  

posed budgets by each governmental agency. These Budgets 

areconsolidated and submitted by the President to Congress.19 

Separate authorization committees in each house of Congress 

then holg h&;gs, ing~within themst ceilings provided 

by their respective committees, they draft legislation to 

authorize appropriation of funds for age 

the consolidated budge!. After c~mpleti 

tion. each commitye provides it to the ful! 

on it. If the House and Senate versi 

differ, a conference committee,willmeet to work put a version 

that is acceptable to both houses. Both bouses,@en%will
vote 
on this compromiw version. Once a sommittee’s #aft legis­
lation is ,approved, Congress sends i t  ta the?qepidentfor sig­
nature or veto. Appropriations committees of both houses 
follow the same procedures u,produce legislation appropriat­
ing the desired level of funds from the Treasury. 
Congress and ,the Prqident have\completed ,both 

c 

lP&e 31 U.S.C.S.5 1104 (Caw. Cb-op. 1991) (requiring the preparationof the budget); id. 5 1105 (SeuingfofonhLhe requmd conlenls of the tdd  

I ?  

1 



will goveinmen rids they 
need to hnction. 

Ir" 
~n authorization act authcirizes the,expenditm,.of a speci­

fied amount for . An appropriation act estab­
lishes the specific am money that can be used-not 
necessarily the full khrndunt authorized--and contains any 
additional restrictions Congress may wish to impose on the 
use of the money. To determine the extent to which Congress 
conmls the functioning of the government. one need only 
*e as the annual national defense authorization 

-

withoutrestriction' Other than the 
dent m veto4he bill. The Sllpreme Court recently reiterated 
this point, stating that "when the government appropriates 
Public funds to a P r o m  it is to the 
limits of that program."*l 

StatutoryAurhoriry 

, Congress has devised .a statutory sCheme to .control the 
expe,nditure of public monies. I ,The statutes lcover,every 
conceivable epho le ,th uld allow,a Foveqent agency 
to spend public funds w ut the authoflzation afCongress. 
The most impopnt'of e statutes are d w b e d  briqfly 

i 
' I S  

The PurposeStatute 

How does Congress come by its power to con 
vernment? Probably the ma 

d 

d 

CONST. PR I. 0 8. d. 12. 

**Ruav.Sullivan, 111 S. Ct.1759,1796 (1991). 

"31 U.S.C.S. 8 1301 (Law. bop.  1 

=Id. 1301(a). 

Uld. 9 1301 (d). 

=Secretary of Interior-hhk Build 

. l  means Congress has is a statutk co'mody referred to 
provision of h e  statuti ih the 

W - - . 
ismade­

''obj~xts"for which it makes an appro­
priation within the text of the or 'fie appro­
priation bill. It clarifies those "objects" by attaching any
lhimtions it wishes to impose in bill. menthe bills 
contaid different or conflicting limitations, the mork restrictive 
provisidn governs. tongress alsomay impose a restriction by 
uding a rnare'spec propriation within the primary appro­

eneral appropriation may nQt 
nt a specific appropriation unless authorized ,by 
atthe specific appropriation is contained within the 

appropriation does not change this rule.% Similarly, 
an agency cannot use a specific appropriation to fund the costs 
of p'ograms no ed in heappropriation, even if it 
intends to d6repaybs nation at a later time*m On *e
other hhd, ifCongtess approp&es a lump gum for an agency 
and does not specify any <restrictionson 'that appropriation, 
that'agency may use the'funds in any manner it deems proper, 
as long 'as this use comports with the general purpose of the 

entation of appropriations is proh 
tation violates the constitutional prohibition against drawing 
money from the Treasury without an appropriation, regardless 
of whether it is effected by sknding in excess of $e amount 
that Congress has appropriated. by using one appFpriation to 
pay the surplus costs of qother, by retaining funds that the 
government has received from other sources, or by using 
unrehbursed details of personnel.29 An augmentation also 

e +scellaneous Receipts Act.30 the Anti-Defi­
nd the Purpose Statute. 

ZSecrrtary of Interior-Exclusive Availability of Purchase Appropriation.B-14%7.20 Comp. Gm.739 (1941). 


=Secretary of Commerce-Use of Specific Appropriatim for Purpose ,B-129401,36 Comp. Gen. 386 (1956). 


BLTV B-183851.55 

Bus.CONST. Ut1.9 9. d.7. 

M31 U.S.C.S.9 3302(b) (Law. C o o p .  1991). 
, 

" ,  

ACIUSPX~,~C..
f -

S*ld.9 1341. 3 * f, 
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1 ,, tion of the object, unless there is another 
appropriation which makes more specific 

provision for such expenditures, or unless 

they are prohibited by law, or 

manifestly evident from vario 


-I appropriation acts that Congress has spe­
j 

,, 	 cifically legislated for certain expenses of, 
the Government creating the implication 
that such expenditures should not be incurred 

, except by its express authority?? 
b . 

-
, 

exercise, conducted in conjunction with the main exercise. To 

miq the medical care would amount taming an appropriation 

for an improperpurpose and would be an impermissible aug­


priatioq clearly, questions ,may arise about what Congress 

intended 10 include within that purpqse. 

General is important in this context Alth 

the Comptroller General are subject to review by the courts 

hd’dd hot bind the cobts‘with 6gard to statutory inte$re­

tahon.’ th‘ese opinions are’bmding on the executive branch.33 

Accordhgiy, huch of the fiscal lad is found in 


“under the general rule of appropriation , 


express provision is not necessary,foreach and every item of 

expenditure.’% How, then does an agency know which expen: 
ditures fall within a congressional purpose? Citing an unprinted 

ler General stated 

on that where an appropriation is made for 
particular objtk’c by implication it confers 

I tthoritv to hcur exDenses which are tleces­

troublesome part of this pronouncement is the 
d-proper requirement. In setting forth a “neces­

bary expenses” test, the Comptroller General stated that “an 
expenditure is permissible if it is reasonably necessary in 
Carrying out an.authorized function or wiU,conmibute materially 
to the effective accomplishment of that function, and if it is 
not otherwik prohibited by law.”% An expendim need not 
be for sdmething that is the o -or even ,thebest way­
for an agency to accompli ecific purposei.37 but the 

hing that is more than 
merely desirable?siand that supports the agency’s mission 
k t l y . w  When two appropriations are reasonably available 
for an expenditure, the agency may choose to draw on either 
appropriationPo but it then is bound by this election, even 
after the chosen appropriationis exhausted.41 

The Economy Act 
A 

A second statute,commonly called the Economy Act$* also 
affects fiscal mattem h i s  ’glows the head of a 
government agency ‘ora ma; ationid unit within an 
agency td obtain goads or skMces on a reimbursable basis by 
placing ~m order with another agency, oi kith another major 
organizational unit within its own agency. This is the method 
the United States A International Development 

I 

3;A limdk’byexdeptiok’to &B prohhtion the humanirarian k d  civic E”,which uses aa an &pk of permissible 
de minimis action -a unit doctor’s examination d villagen for a few h o w  with the administrationof w e d  ihots and the issuance. & some medicines.” HR. 
Cow.REP. No. 446,lOoth Caig., 2d Sess. 333 (1987). The report wams that de m i n i m i a  action “would not include the dispich of a medical team for m a s s  
inoculations.” See id. 

33Greene County Flaming Bd. v. Federal Power Auth.. 559 F.2d 1227.1233-34.(2d Cir. 1977). , I  

t , *
%Secretary of Interior-Fk Fighting Sews.,B-120676,34 Comp. Gen. 195 (1954). 

3sMajor General Anion Stephan-Public Buildings. Erection-Temporary Storehouse,B-17673.6 C a p .  Gen. 619 (1927). 

36Intemal Revenue Serv. Fed. Credit Umh- Provision of Automatic Teller Machine,B-226065,66h p .  Gen. 356 (1987). 

37Secretary of Interior4onstmction of Sewersge SysmdfwUse of Government and General Public. B-123514.34 Canp.Gen. 599 (1955). 

3 ~ . ( 1  1 

I 
39 Utility Costs Under Work-ai- p. Gen. 502.505 (1989) 

WPayment of SES Performance Awards of the Railrosd RetirementBoard’r office of In 
. I 

41B-139510.13 May 1959 (unpub.). 
, [ ,  : 

4231 U.S.C.S. 5 1535 (Law. Co-op. 1991). 
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(USAID) uses to obtain the services of the military in disaster an appropriation is made, or making an expenditureor obliga­

relief effarts. Although this statute provides a limited means tion that exceeds an amount available in an appropriation, 

for agencies to obtain goods or services more conveniently or unless Congress has authorized them to do so.* Violations of 

more cheaply than by using commercial entitiesp the basic this statute subject the violator to administrative discipline47 

requirement that funds may be applied only to the objects for and criminal penalties.4 Additionally, all violations of this 

which they wete appropriated still limits these transactions. stahlte must be reported immediately to the President and to 

An agency may not sidestep the purpoSe Statute by obtaining CongressP9 

goods or SeMces under the Ecohomy Act. 


Acceptance and Use of Gifts 
TheMiscellaneous Receipts Statute Congress has created two limited exceptions to the prohibi-


The Miscellaneous Receipts Statuk requires any govern- tion against augmenting appropriations. The secretary of each 

ment official who receives money for the government from armed service may “accept, hold, administer, and spend any 


untess another gift . . .of real or personal property, made on the condition
any sowe to deposit the money in theiTreasury, 

law provides othenvise.4 This req-ment precludes govem- that it be used for the benefit, or .. . the establishment, opera­

ment agencies from using money 4eived from nongovern- tion, or maintenance, of a schoo1,SOhospital, library, museum, 

mental sourcesto carry out purposes not approved by Congress cemetery, or other institution or organization under the juris­

or to augment congressionalappropriations. diction of his [or her] depment”51 Separate “general gift” 


funds established for each military department hold deposits 
of these gifts in the Treasury.52 Each service secretary,how-

Limitationson Voluntary Services ever, has full discretion to disburse his or her service’s funds 
without congressional approval. This exception is included

This statutory provision prohibits officers or employees of primarily to illustrate what appears to be a loosened congres­
the government from accepting voluntary services. or employ- sional purse string. Actually, however, because of the other
ing personal services exceeding those authorized by law, requirements discussed in this section. this purse string still is 

except when these services are needed during emergencies to drawn tightly, sharply restricting the use of these gifts.

safeguard human life or to protect property.45 The provision 

is intended to ensure that the government is not open to later With the second statutory exception-which deals with

claims for payment for the work. It also precludes augmen- contributions for defense programs, projects, and activities­

tation of appropriationsand the use of voluntary services that Congress did not adopt the illusory hands-off policy that

have not been approved by Congress. For example, thisstatute typifies the first exception. The statute authorizes the Secre­

would prohibit the use of United States citizens as volunteers tary of Defense to accept from “any person, foreign govem­

in planning and carrying out humanitarian and civic-assistance men4 or international organization any contribution of money

activities without prior congressionalapproval. or reaI or personal property .. . for use by the Department of 


Defense,”s3 but also requires the Secretary to disclose all 

The Anti-Deficiency Act property accepted under this authority in a quarterly report to 


CongressP The DODmay retain and use any property that it 

This statute prohibits government officers or employees receives in the form in which it was donated, or it may sell or 


from making or authorizingexpenditures or obligations before convert this property into other useable forms without specific 


43Id. Q 1535(a)(4). 

UId. 8 3302. 

4sid. 8 1342. 

Uld. 8 1341. 

47Id. 5 1349. 

aid. Q 1350. 

49id. $ 1351. 

MScc 10 U.S.C.S. 0 2605 (Law. Coop. 1991) (establishing the. Sccretary’r authority toaccept and administer gif ts  for DOD dependents’ education system); cf id. 
Q 2601. 

5lId. Q 2601. 

s21d.8 2601@). 

531d. 8 2608(a). 

%Id.Q 2608(e). 
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authori~ation?~Nevertheless; the DOD’s w e  of the proper6y 
must conform to any4imit.s or restrictions %thenvise applic­
able to such prsgram:7pro*t‘, or activity.”56 Mor&vef, the 
Secretary must deposit ’contributionsof money and‘proceeds
from the sale of property into the Defense Cooperation 
Account57 and may not obligate or expend these funds “except 
to the extent and in the manner provided in subsequent 
appropriations Acts.”5* In this manner, Congress effectively 
maintains its control over these contributions. The statute 
essentially prohibits military personnel from accepting gifts 

the government to qse,in providing disaster relief or 
humanitarian and civic-assistance missions. 

! I  , 1 

This cursory of tie most impirtant fiscal statutes 
clearly demonstrates that this ‘area is c6mplex and hat gov­
ernment officials dealing with public monies must possess a 
certain level of expertise to maneuver within the limits of the 
law. Few, if any, prbblems pxur at the highest levels of the 
DOD-the real problems arise at ‘the action level. Well­
intentioned, but prohibited, actions most likely will occur at 
the planning and execution levels-particularly when agen­
cies seek to conduct humanitarian and civic assistance. 
Regardless of where these actions occur, the DOD’s respons,’­
bility is to notify Congress and the President of any violations. 

Preparing a comprehensive directive to cover all the legal, 
policy, and fiscal requirements for the conduct of humani­
tarian and tivic assistance and requiring that all participants of 

activities receive comprehensive instruction would not 
onumental task. It is, however, a necessary task. Reach­

ing the finance officers, the lawyers, and the commanders is 
not enough. ,The soldiers on the giound who participate 
directly, in assistance efforts must be aware of what is and 
what is not authorized. Otherwise, violations will continue to 
surface at Comptroller General and congressional levels. In 
examining the conduct of disaster relief and humanitarian and 
civic action, the importance of this instruction soon becomes 
apparent. 

Military Operations and Exercises 

To understand the relevance and impact of these statutory 
limitations on military actions overseas. one must define the 

551d 5 2608(d).  (0. 

561d. 9 2608(f). 

s7/d.5 2608@)(2). 
. I 

5gld. 

iactions .that are available to the military ahd how eich might 
be used. An operation i s  “[a] military action or the carrying 
out of a strategic, tactical, service, training, or administrative 
military mission.“ Military operations can range from ­
combat missions to operations specifically aimed at providing
disaster relief. An exercise is  “[a] military maneuver or sim­
ulated wartime operation involving planning, preparation, and 
execution . . . . carried Qut for the purpose of training and 
evaluation.*’a Accordingly. an exercise is primarily a training 
tool. For example, an exercise could be used to train combat 
engineers in the wartime skills ;Of building roads and rudimen­

tation, legal Services, 

tarian assistance and can provide a primary means For the 
DOD to carry out the stabilization activities advocated in this 
article. 

I 

Exercises and operations may any of several forms. 
Combine# actions involve ihe forces of two or more nations. 
Joint actions involve the forces of more than one service of 
,the same nation. Actions may be both joint and combined or 
they may be unilateral, involving the forces of only one 
service of one nation31 Guided by these basic definitions, an 
analysis of the use of military forces in the context of disaster 
relief and humanitarian actions is more productive. 

> 

P 

Disaster Relief 
I 

Congress recognizes that foreign disaster relief i s  the 
responsibility of the nation whose people need assistance, but 
it also is aware that d may overwhelm the relief capa­
bilities of many foreig mments. Accordingly, Congress 

to provide oqer countries with necessary assistance 
ng so, has achowledged the DOD’sunique capa­

bility to respond quickly and efficiently to these emergencies. 

Congressional policy on international disaster relief i s  set 
out in the Foreign Assistance Act.62 

The Congress, recognizing that prompt 
United States assistance to alleviate human ’ ’ 
suffering caused by natural and manmade .1 

s9DEp’T OP D ~ N S E ,  OFM I L ~ ~ A R YDICITONARY AND ASSOCIAIED ’hw (June 1.1987) fiereinafter DOD D ~ ~ O N A R Y ] .  
h 

aald. 

I6lld. 


62See 22 U.S.C.S. 59 2151 to 2349aa-9 (Law. Co-op. 1991). 
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disasters is an important expression of the 
humanitarian concern and tradition of the ­

' people of the United States, affms the will- 3 

' ingness of the United States to provider' as'sistance for the relief and rehabilitation of 

This legislation authorizes feberal agen 

-2 	 he [or she] may de 
Carter created the Uniqd States Intemational Development 
Cooperation Agency (IDCA), delegating to that agency his 
functions under the F q i g n  Assistanq 4ct. and allocating to 
the Director of;the DCA the �rids that had made. 
available to carry out this portion of fie t the Same 
time, President,Carter moved USAID from the Qepartment of 
State to the IDCA and designated the; USAQ Administrator 
as the Specid Coordinitor for International Disaster Assis­
tance.a In this capacity! the Administrator may "call upon the 
resources of any agency of the U.S.Government to provide 
emergency relief or technical assistance in 'disaster prepared­
ness."@ The decision td provide assistance. however, must be 
made "in Consultation whh the Secretary of State.'qO 

The DOD has no independent authority to engage in foreign 

1 

immediatescene of a foreign disaster," who may provide relief 
"when time iS of the essence and when humanitarian consid­
eratioIls make it advisable to do s0.''7* Defense Department 1 

policy clarifies that, under the,authority of the Economy 
Act.72 any such response is "[s]ubject to overriding military 
mission re$uirements.q .The Assistant Secretary of Defense 
far Intemational Security Affairs (ASD(ISA));r4 shall decide 
what action the DOD will take in response to a request for 
assistance in providing foreign disaster relief, If the ASD 

ines thh the'DOD should participate in'the relief 
effort, the Joint of stah (JCS) will direct the relief 

I 8 1 

I 

left ihetesminate *e 
ized, specifying only that the pesident must "insure that the 
assistyce bovided .. .shall. to the greatest extent possible, 
reach those most in need of relief and rehabilitation as a result 
of n a w  :and manmade disasters."76 Only infre-quently, in 
specific authorizations, does Congress state in detail the relief 
that should be provided.77 The DOD. however, offers some 
guidance to allow DOD components to plan for relief contin­
gencies, stating '&at "[n]ormally [reliefl includes humanitarian 
services and transportation; the provision of food, clothing, 
medicines: beds &-idbedding, temporary shelter and housing; 
the furnishing of medictil materiel, medical and technical 
personndk; and making repairs to essential services.'?* The 
pertinent DOD directive gives detailed pricing guidance for 
reimbursement under the Economy Act79 and requires the 
military 'departments to prepare and forward bills for the 

. I 

disaster relief-although the DOD directive on the subject 
provides an exception for a military commander "at the 

! I I 

63ld. 42292(a). 

@see +. 0 ' 

1 

ald. 45 2292i,2292l, 22920. 

I 

0. 12.163.44 Fed. Reg. 56,678 (1979), reprinred in 22 U.S.C.S. $2381 note (Law. Coop. 1991). 
I , 

asre 22 U.S.C.S.9 2292b (La 

6914. 

7OExec. Order No.' 12,163.44 Fed. Reg. 56 22U.S.C.S.4 2381 note o w .Co-op.1991). 

OP J~PENSE,DIRE~IVE RELIEF, para. N.C. (Dec. 4.1975) [hereinafter WD DIR 5100.461.7 1 W ~  5100.46. FOREICIND ~ s ~ s m  

7231 U.S.C.S. 3 1535(a)(3) (Law. Co-op. 1991). 

73DOD DIR.5100.46. supru note71, para N.B.  

7Old. para. W.A. 

7Vd.para. V.C. t '  

7622 U.S.C.S. 4 2292(c) (TAW.Co-op.1991). 

nFor example. Congress has provided that. in dealing with "the longer term rehabilitation and resatlement needs of displaced penon: and h e r  innocent vinhs 
of adatrife" in Africa. "[fJundsfor this pu'pose fihould be used LO assist African govemmenta in providing iernipermanent housing, potable water supply systems. 
and sanitary facilities which are genetally not provided by exisling refugee relief agencies." 

7nDOD DIR.5100.46.supra nole71. para. III.C. 

b ' 
'9fd. para. W. 

*Old.para. W.B. 

JANUARY 1993THE ARMY LAWYER DA PAM 27.50-242 23 



Clearly, the tasks related to assisting disaster victims are‘ 
uniquely within the capability of the military.’ No other gov­
ernment agency is Bs well equipped, trained, supplied, and 
staffed for operations in adverse conditions as the Armed 
Forces,,,*Thetraining benefit that accrues to the military from, 
providing such assistance. augmented with full reimbursement 
for the-cost of goods and services proyided. more than makes 
up for the disruption ofnormal activities. I 

As stated above, one oblem Associated wi; 
disaster yelief activities i s  )hat those who cikry,,outthe, 
assistance generally are unaware of the fiscal rules. At 
intermediate levels, a tendency exists in these situations to 
forget that the normal rules remain in effect despite the 
emergency. As difficult as th’ismay be to accept-especially . 
when dne is dealing withrhuman tragdies4ongress does I 
not fund the -Department of Defense to provide international 
disaster relief. ’ Unless the agencies that are funded for ‘that 
purpose properly request and pay for DOD materials and 
services, DOD personnel legally may not be able to provide 
the victims of disasters with the assistance they need. Trans­
portation, medical care at military )facilitiesiacceptance of 
voluntary services, and donations to be passed on to victims 
are areas vulnerable to violations of*statutoryprohibitions I 

during these situations. The DQD most reemphasize the need 
for commanders to ensure that everyone connected with , 
foreign disaster relief efforts understands and 
conslraints under which the DOD must operate. 

Although the DOD can CapitalizG on the bsitive eff&ts of ~ 

its involvement in foreign disaster relief efforts, eo good 

these activities only at ,the request of another government 
agency under the authority of the Economy Act, or inciden­
tally to its participation in security assistance programs.81 
After the Comptroller General opined that the POD had vio­
lated the Purpose Statu@and-possibly+he Anti-Deficiency
Act when DOD persopnel conducted humanitarian and civic­
assistance activities during combined exercises in Honduras.82 
Congress included in the 1985 DOD Appropriations Act a 
provision giving the DOD limited authority to conduct 

his kind “incidental[ly] “toauthorized opera­
86,Ccdnpsgave thkDODpermanent authority’ 

to conduct broad h -hssis$nce activities 
in conjbction with 

, I

Background and Develbpmnt ‘ 

‘ The actions bf Vnited States forces during a six-month,’ 
joint, combined milit‘hry erercise in Honduras ’became the 
focus of intense scrutiny by Congress and the Comptroller 
General when DOD personnel dsed operation and mainte­
nance (O&M) appropriations for construction activities, train­
ing of H o n d d  military forces, and humanitarian and civic 
assistance to Honduran civilian& The Comptroller General 
concluded that the DOD improperly used O&M appropria­
tions to fund security assistance and foreign aid-activities 
specifically provided for in other appropriations-and that it 
had exceeded the statutory $200,000 limit on construction 
projects.fJ5 

ut that ArneAcan service 
members had provided humanitarian a ic assistance “on 
an almost daily bksis” throughout the ex 
sonnel mted“over 46,000 Honduran civilian medicalpatients 
[and] 7000 dental patients.”fJ6and administered “approxi­
mately 2�lO,,ooO immunizations.”*7 Veterinary personnel treated 
“more than 37,000 animals.”a8 United States “forces [also]
transported U.S.-donated medical supplies, clothing, pnd
food” throughout Honduras and, “[iln one case, a team of 15­
20 Navy Seabees constructed a 20 foot-by-80 foot school­

-


F 

7 

reason exists to press for any extension of authority to conduct 
these activities. Assuming direct responsibility for planning, 
coordination, or any other aspect of disaster relief could over­
tax the military in these days of demeased budgets and personnel 
strength and could require the hurried development of 
expertise not currently in the DOD inventory. Even so, the 
DOD can-and should-emphasize its participation in disaster 
relief actions when arguing against defense budget cuts. 

Humanitarian and Civic Assistance 

DOD ViolationsLead to Change 

Before 1985, the DOD had no independe 
vide humanitarian or civic action‘assistancer It COUHconduct 

*IHondurnsMilitary Exercises. E-213137,63 Comp. Gen.422 (1984). 

Wd. 

house at the Village of Punta Piedra, ushg AID-supplied
’ materials.”fJ9 

In response to a Comptroller General request for an opin­
ion, the DOD General Counsel acknowledged that the DOD 

, had no authority other than the Econom; Act ta cqnduct
humanitarian and civic assistance. At the same time, perhaps 

‘unaware of the General Counsel’s tetter, the Deputy Secretary 
L L 

83Department of DefenseAppropriations Act of 1985. Pub. L No. 98-473.8 8103,98 Slat 1837.1942 (1984) Iherdnafier Stevens Amendment]. 
, 

84 IO U.S.C.S. fi 401 (Law. co-op. 1991). 

8SHondurnsMibary Exe 

86Id. at 472. 

“Letter fmn Comptroller General toRep.Bill Alexander, pa 
B-213137.63 a m p .  Gen. 422 (1984)). 

8*HondurasMilitary Exercises, E-213137.63 C m p .  Gen. 422,472 (1984). ‘ L 

89 Id. at 472. 
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of Defense asserted that these activities were “permissible
under current law when they [were] incidental to legidmate 
exercise activities and [were] conducted at no incremental 
cost . . solely to accompbh an exercise mission.’yO After 
considering that assertion, the Government Accounting Oftice 
responded that the DOD’s actions in Honduras “went beyond 
a’levelof asdsthce that’couldbe described I incidental, but 
were instead designed as major exercise activities in their own 
right.”9l 

The two houses of Congress had very different reactions to 
the Comptroller General opinion. The House Committee on 
Appropriations stated that “such [a] diversion of funding from 
properly appropriated purposes is unwarranted‘! and 
“directled] that the Department of Defense take such steps as 
necessary to prevent recurrence of such improprieties in the 
future.’‘92 The Senate, however, provided an unusual mist to 
the issue. A Senate committee acknowledgedthe Comptroller 
General’s finding that the DOD had violated the Purpose 
Statute but-taking an approach that differed greatly fromthat 
adopted by the House-went on to say. 

The Committee agrees that such activities 
should be carried out primarily by agencies 
of the Federal Government assigned respon­
sibility. However, the Committee does not 
believe that Congress intended completely 
to foreclose Defense Department activities 
which yield social, humanitarian, or civic 
benefits. To the extent that such benefits 
are incidental to authorized operations, rea­
sonable expenditures of this kind should be 
allowable.93 

The full Congress responded’to the Comptroller General 
decision by enacting what commonly i s  referred to as the 
Stevens Amendment to the 1985 Defense Appropriations 
A c P  This legislation authorized the DOD to use operation 
and maintenance (O&M) funds for “humanitarian and civic 
assistance costs [that are] incidental to authorizedoperations.” 
Significantly, the conference report on the Stevens 
Amendment suggested that the DOD limit this authorization 
to activities incidental to exercises that are directed or 
coordinated by the JCS95 and the DOD has accepted and 
implemented that limitation.96 

~ 

%cmp. Gen.Letter. supru nom 87, pan.IILB. 

911d. 

921d. 

93s. REP.No. 636.98th Cong.. 2d Sess. 37 (1984). 

%tcvens hcndmcnt. supru note 83. 

95H.R. REP.No. 1159.98th Cong.. 2d Seas. 386 (1984). 

”Cnnp. Gen. Letter. supra note 87, pan. m.B. 

n/d.  para. IILC. 

m10 U.S.C.S. 0 401 ( L W .  co-op. 1991). 

enerd subsequently 
Stevens Amendment in an unusd way. Rattier than accept­
ing the amendment as an acknowledgement that the DOD 
already had authority to conduct humanitarian and civic 

avoidep the issue as the S 

it. Hevertheless. tecaus 

that prompted the legis 

authority to conduct these activities under any legislation 


rily found that the 

earlier statement 

but it might as well be, given 

developed in this qrea Without openly recogvizing that pro­

viding h u m a n i d  and civic asslistance is within the pwiew 

of USAID-whicF receives specific approprkted f p d s  to 

carry out that woq+e committee&p~
an qbnospherethat 
ultimately brought about legislat<ongiving tpe DOD much 
broader authority. 

DOD Authority 

During the Comptroller General’s investigation of the 
Honduran exercise, the ,DODpressed for, and obtained, 
permanent statutory authority to provide humanitarian and 
civic assistance ‘‘,An conjunction with authorized military 
operations” in foreign countries?* This authority is available 
only if the secretary of the military department concerned 

:1 1 
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“determines that the activities will promote-(A) the security 
int2ests ofbdth the United States hilthk country in which 

actions that Congress h a  authorized the DOD to carry out and 
the actions for which USAID is responsible. Whatever the 

the teequiremerit easily is’mlt by 
focus bf military ackbns-that is, 

s io conducthumanitari 
with exercises thatare conducted pnmar-

Uniltkd States forces. Beca these activities are 
d b y  A more specific app iation and are not 

otherwiseprohibited by law, they do not violate the Purpose 
Statute. 

991d. 0 401(a)(l). 

loold. § 40 1 (b). (d). 

lolld.0 401(a)(2). 

lwld. 8 401 (c)(2). 

IWSee generally REPORT. supra note 32. 

‘WSievens Amendment. supra note 83. 

26 . 
JANUARY Is93 THE ARMY LAWYER 

struction and repair of public facilities.”l02 Coincidentally, 
each of these ,actions are direct mission requirements of 
United States forces for which the‘milit9 Services realis­
tically cannot pain  Within the Upi tates, often h a u s e  h 

II 

y accrue to developing wuntrieseven 
if one discounts the improvements that American troops leave 
behinbare easy to see. In working with United States forces 
to plan and carry out civic-assistanceprojects, foreign partici­
pants--be they civil engineers, health care providers, or foreign 
military personnel-will gain valuable experience in planning, 
logistics, accounting, and other skills that can be used in build­
ing the infrastructureof their country. i 

$ 1 

Funding Issues I 

E 

Congress created a morass by providing three‘distinct 
authorities for spending under this statute. The first pravides 
that expenses that are “a direct result of providing humani­
tarian and civic assistance” must be paid from “funds specifi­
cally appropriated for such purposes.”*03 The next sentence 
provides the second authority, stating,“Nothing in this section 
may be interpreted to preclude the incurring of minimal 
expenditures by the Department of DefenSe for purposes of 
humanitarian and civic assistance out of funds other than funds 
appropriated pursuant to paragraph ( l ) . ” ~ ~The conference 
report provided some guidance on the mebning of this provi­
sion, although it did not put a dollar figure on what the report ,­

terms “de minimis expenditures.” The conferees emphasized 
that “they had in mind activities that have been commonplace 
on foreign exercises for decades” and gave two specific exam­
ples of these activities.10s The third authority is the Stevens 
Amendment, which Buthorizes costs “incidental to authorized 

Neither Congress, nor the Comptroller General, 
has provided any definition or guidance on what “incidental” 
means. The DOD also has been silent on this issue. 

t 

Because appropriations for humanitarian and civic assistance 
are relatively small,’exercise participants always ’arelooking 
for additionalmoney for projects. Providing cogent advice on 
what expenditures are authorized under each.of these three 
authorities is a challenge. The DOD eit 

I 

I ’ ,. ’ I  r -‘ ’ P  

7 , 

D A  P A M  27-50-242 



language of the conference report officially to clarify the mean­
ing of "minimal expenditures" or should press Congress to 
codify a definition of that wrm. Furthermore, it should ask 
Congress to clarify or to eliminate the incidental expenditure 
authority.1 As a practical hatter. both authorities arguably 
generate more confusion, and take more time to interpret, than 
they are worth. 

As is the case with DOD actions in 
general lack of knowledge of applicable fiscal constraints 
exists among partitipane in exercises involving humanitarian 
and civic action projects. A complex procedure exists for cost 
allocation, complicated by statutory funding constraints on 
construction costs, rules limiting the authority of federal agen­
cies to fund the expenses of foreign countries', restrictions that 
apply when the United States deals with nonmilitary person­
nel for the provision of subsistence and medical care, and 
DODqulations dealing with transportation costs 'and authori­
zations. Each of these. areas provides the pqtential for viola­
tions of the fiscal laws discussed above. The DOD has  not 
published a directive on humanitarian and civic adsistance and 
has not provided comprehensive guidance on thkse complex 
and confusing issues. This has resulted in teduced planning 
efficiency and has left the DOD open to inadvertent and even 
deliberate violations of fsal laws. b 

Continuing Expansion of DOD Authority 

r' Congress obviously has become convinced of the DOD's 
ability to manage the humanitarian and civic-assistance exer­
cise program because it consistently has given the DOD more 
control over this program with fewer monetary constraints. 
The first appropriation under the humanitarian and civic 
action authority was for $3 million for one fiscal year.1m h e  
second appropriation was for $16.4 million over a five-year 
period.108 The most recent appropriationcarriesno limit, but 
is merely a part of the Commander in Chief's contingency 
fund appropriation.1w Although the DOD still must report to 
Congress in great detail the assistance that the h e d  Forces 
have provided to foreign nations, this merging of the appro­

101Id. 

1QI 10 U.S.C.S. 4 401(f) (Law. Coop. 1991). 
> .  

priation into the contingency fund has given the DOD greater 
flexibility to manage the program. Moreover, Congress has 
authorized the DOD to assist in funding the expenses of 
foreign participants in combined exerctes.I*" The DOD can 
use this authority to increase the exercise program. ' I 

Interaction with Security Assistancell 

' &curity assistance serves a number of pur­
' 

;, 	 poses: it helps allies and friendly countries 
to defend themselves and to deter threats of 
outside interference; it gives us influence to 
help mediate conflicts; it helps sustain our 
access to valuable bases in strategic areas: 
and it gives us the opportunity to promote 
the importance of respecting civilian gov­
ernment and human rights. Security assis­
tan& also enables allies and friends to accept 
difense responsibilities that we might other­
wise have to assume ourselves-at much 
greater cost in funds and manpower. Dollar 
for dollar, it'$ the most cost-effective security 
money can buy.*12 

. From this statement of the purposes of security assistance. 
easily can see how @econduct of humanitarian and civic­

assistance exercises dovetails with nationd security objec­
tives. The security assistanceprogram falls under the Foreign 
Assistance Act113 and the Export Control It has 
programs covering grants ans U,foreign nations, foreign 
pilitary sales of defense Is and yfvices, international 
&cation and mining for foreign mili& personnel, peace­
keeping operations. and economic support. Security assis­
tance is a highly regulated and complex area that is covered 
by a web of statutory prohibitions, such as the general prohibi­
tion against providing training for police.115 Explained in 
very general terms, security assistance initiatives usually 
d u i r e  a foreign nation to pay for the materials and services 
that it receives from the United States. American participants 
in exercises involving humanitarian and civic assistance 

l@Natimal DefenseAuthorizetion A d  for Fiscal Years 1992 and 1993, Pub. L.NO.1M-190.5 902,105 Stat. 1290,1450 (1991). 


11010 U.S.C.S.0 2010 o w .  co-op. 1991). I < 


111For an overview ofthe recurity assistanceprogram. lice Carl I.Woods, An Overview offhe Milirary Aspecfs ofSccuriry Assistance, 128 MILL. REV.71 (1990)., 


~ ~ ~ D B P W S B  MANAGEMENT, 0 1-1 (9th ed. 1989) (quoting former Secretary of
h s m  OF SecUw ASSISTANCE THB MAN ACT EM EN^ OF SEarrUrr ASSISTANCE. 
Stare George P.Schultz). 

!- 11iScc 22 U.S.C.S.05 230 2349ar-9 b w .  c o q .  1N1). 

'l41d. 95 2751-27966. 

I15ld. 9 242qa). 
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frequently violate security assistance restrictions isimply 
because they are unaware of these prohibitions. ,Nevertheless. 
security assistance programs’can be used in conjutlctian with 
combined training exercises to enhance the effea of humani­
tarian and civic-assistance programs.“6 *. i I , I  

,Military Civic Action 

The purpose of military civic action is tied cldsely to the 
purposes of security assistance and humanitarian and civic 
assistance. Military civic action i s  defined as follows: 

L 


The use of preponderantly indigenous mili; 
tary forces on projects useful to the local 
population at all levels in such fields as edu­
cation, training, public works, agriculture, 
transportation, communications, health, 
sanitation, and Qthers contributing to eco­
nomic and social development, which would 
also serve to improve the standing of the 
military forces with the population. (U.S. 
forces may at times advise or engage in*mili­
tary civic actions in overseas areas.)ll’ 

Because military civic action focuses on helping the mili­
tary forces of a foreign nation to gain the support 
population to combat “subversion, lawlessne 
gency,”*!gUnited States civil affairs personnel serve primarily 
as advisors in peacetime.119 Accordingly, military civic action 
forms a part of the security assistance program and is done on 
a reimbursable basis. The importance of military civic action 
to the issues of this article is the use that can be made of civil 
affairs personnel during combined exercises in which humani­
tarian and civic action activities are conducted. 

’ One issue discussed in the 1984 Comptroller General opinion 
arose from the training that American service members pro­
vided to Honduran forces. The DOD argued that this training 
was intended merely to enhance interoperability and safety. 
The Comptroller General, however, found that the training 
was comparable to training normally and properly provided to 
foreign military personnel under a security assistance program 
and concluded that this training should have been funded from 
security assistance appmpriations.120 With this resrriction in 
mind, civil affairs personnel can provide valuable support to 
exercises in which humanitarian and civic-assistance projects 
are carried out. They can use these exercises to train for.the 

I , 

varied tasks that they must perform in wartime or when acting 
@sadvisors in connection with security mistance programs. 

I 

bility; ‘How Do We Get There from Here? 

A Need to Rethink Our Approach 
1 -

I 

encan foreign policy establish­
. , ment, as it has expressed itself in decades of “ 

~ j .  	 working with,La s a matter 
of principle that will, with 
enough exposure, rub off on the Latins, who 
will gradually come to embrace the Amkican 
way of Life.121 

clearly, the state of Latin America today
this ethnocentric way of viewing the world i s  not the solution. 
Other counmes that come into their own through their fights 
for democracy need not become “little Americas.” What they 
must become are counmes dedicated to developing a stability 
and humanity that fits within their own cultural and social 
histories. The chaotic conditions that exist in so much of the 
world are a continuing reminder that democracy sometimes 
does not equate to stability and prosperity. With all the evi­
dence before us, we have yet to devise a workable solution to 

Although we have ample evidence of solu­
no lasting effect, we seem unwilling to try 

approaches that deviate from a mind-set that says ours not 
only is the best way, but &is the only way--becausewe hold 
the purse strings. 

That the United States take the lead in working toward 
global stability is imperative. ‘Despitethose who advance 
isolationist views. the United States cannot turn its back on 
the world and its’needsby arguing that the communist threat 
ho longer exists. We must face the reality of a much more 
powerful global threat that, if left unchecked, will be more 
desmctive than communism ever could have been. The chaos 
in virtually every part of the world that confronts us daily in 
the media may seem far removed from our klatively stable 
society. but these conditions quickly can escalate into events 
that will affect us profoundly-for example, terrorist bombings, 
the taking of hostages, the Haitian refugee situation, Grenada, 
Panama, and the Gulf War. Failing to confront these issues 
and to use all the resources we have at hand will be costly. It 
will cost us money and it 

F 

,­

16SeeJeffrey F. Addicott,Developing a SecurityStralegyfoTIndochina, 128 MIL.L REV. 35 (1990). 

I 1 

’ _ < 
IRS OPWTIONS&.3 (17 &. 1985). 

i 

119Civilaffairs persmnel also are trained to suppt  general military forces,special operationsforces,and foreign intemal defense operaticms and to prwi P. 
I ,administration in friendly and occupied territories. See gcneralfy id. 


lmHonduras Militaly Exercises. B-213137.63 Comp. Gen. 422.46647 (1984). 


‘”Tina Rosenberg. Inside Central America: Its People, Politics,and History, ’hNEWREPUBLIC.Sept 2.1991. at 37. 
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The Causes of Instability 
I 9 

What are the causes of internatio& instability and chaos? 
A good summary of the problem is found in,A Time to 
Bui1d:lZ 

It is true that poverty and la& o I 

tunity have been the lot of the masses in 
most of the underdeveloped states for cen­

1 	 turies past The present difference lies in 
the fact that this poverty-flouted as a battle 
symbol in struggles for inde-pendente, used 
as political prppaganda by domestic office 
seekers .. .and,broughtmure sharply into 
relief by the ever widening gap between the 
haves and the have-nots-has become a 
nagging some of popular discontent. 

Dissatisfaction,in turn gives & to varied 
symptoms of instability and disorder. Gov­
ernments topple with alarming frequency 
and without recourse to the medium offran­
chise. Strikes, riots,and clamorous protest 
movements flare up in cities and at insti­
tutions of learning. Violent revolutions 
explode and, in some instances, drag on for 
years of internecineblood-letting.la 

The author observes that “governments are inclined to be 
unstable and not infiequently corrupt,” that “[nlational leaders 
camouflage their own incompetence,” and that those “who led 
the struggles for political independenceoften have not been as 
well qualified for leadership in the less glamorous business of 
nation building.”lw Theseconditions.describedin this manner 
nearly thirty years ago, remain with us today. The seeds of 
discontent often develop in varying degrees into what we h p e  
come to call low intensity conflictrz-characterized at the 
lowest level by disruptive actions against the government and 
at the highest level by outright belligerency. Although no 
easy answers to complex problems exist, we can do better 
than we have done so far to alleviate these coreproblems. 

The Current System 
j . 

Is the United States’s system for dealing with international 
instability really broken or does it simply confront problems 
that cannot be solved? Essentially. the system can be improved 
substantially. 

The SecurityAssistance Program 

: ’Ihe +mission on Integrated Long-Tern Strategy, estab­
lished by the Secretary of Defense, presented its findings on 
the current security assistance program in 1988. A perhaps
innocuous statement in the Commission’spaper is as damning 
an indictment of the effectiveness of the system as can be 
found. In discussing the changing views of the United States 
over the past forty years, the Commission remarked, “The 
needs of the recipients of our aid have changed less over time 
than we who have given it’’1X The Commission concluded 
that the present security assistance program is “seriously 
underfunded for pursuing an integrated, long-term shategy[,l ... 
too micromanaged by Congress to enable any Administration 
to deal with crises,” and “so encumbered with legal and 
adminknative tendrils as to depriveit ofcredibility either here 
or abroad.”l27 It recommended twelve basic legislative 
reforms, including a revised pricing system to allow the DOD 
to absorb more of the costs of security assistance as the “costs 
of doing business,” more capable security assistance personnel 
at the unified command and embassy level, more involvement 
by the unified commanders in the program, and more use of 
DOD training exercises.la Unfortunately, these recommen­
dations have not been implemented b any great degree. 

United States Agency for International Development 

In a preliminary report, a presidential study group assigned 
to the taskof exhining ‘US.foreignaid programs”1S found 
that USAID is “isolated from the rapidly flowing political 
events of the 1990’s” and is hampered by ,“too many objec­
tives-39 at last count-imposed by the executive branch and 

c 

. 


I ~ W A R R YF. WALTERHOUSR,A TwsToB u m  (1964). 

1aId.at 2. 

Imld. at 4. 

l u n e  Amy f f i c s  low inrensity &a I S  follows: 
A political4lary confrontationbetween contending mtes or groups below ccmventimalwar and above the routine. peaceful canpetition 
among atates. It fmqucnrfy involves protracted aruggles of competing ptinaples and ideologies. Low intensity conflict ranges fmm 
aubverSion to the use of armed force. It in waged by a combination of means, employing polidcal. economic. informational. and military 
instrumcnta. L w  intensity c d c u  arc often localized. generally in b e  Third World, but contain certain regional and global security 
impliCatianS. 

DIP? OF ARMY,Frsu, MANUAL OwrunoNs IN Low IHIHNsrry Comcr, at 1-1 (5 Dec. 1990).100-20. MIL~~ARY 

ON bGlONAL. CONFLlCT, COMMJSSION ON b N 0 - m  CO- TO FREEDOM: SaClJRnY ASSIST AN^ AS A U.S.1aWoRQNa GROUP 

POLICYk m m  IN WOW (1988) (utraaof a paper presented to the GmmisSion m25May 1988; later photocopied and distributed to the author 

as a handout during the Operational Law Course at ’Ihc Judge Advocak General’s S c h d  in April 1990). 


1m1d. 

LmXd. 

laDon Oberdorfer. ‘Isolate8 AID Should Be Merged with Stale Dept., Study Panel Says, WASH. POST,Mar. 3.1992. at A15. 
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Congress."l~ The study group probably will recommend that 

USAID be integrated into the State Department, @ a reversal 

of the 197 

more bliti


1 

DODHumanitarian and Civic-AssistanceExercises 

Apparently, the only ?om of foreign assistancdthough 
many dare not call it that-which gradually is freeing itself 
from congreSSiod micromanagement i s  the 
tarian and ciiric-assistance exerc 
Congresscontinues to attach spedfk 
tarian and civic action appropriations, these requirements are 
not burdensome. The legislation is focused clearly on limited, 
defined activities and, although it evidently infringes on 
USAID'and its specific assistance appro 
has approved these apparent overlaps: 

l i  TheNeed for an Interim Strategy 

' Reform of the security and foreign assistance programs will 
take a massive effort and a p t  deal of time. The DODmust 
continue to press for those needed changes, but it also must 
act within the authority it now possesses to work toward 
stability when ir can. Eschewing the all-too-typical shotgun 
approach, it must formulate a comprehensive strategy. press 
Congress for reforms based on hat strategy, and begin work­
ihg immediately in whatever ways it can on the implemen­
tation of that strategy: 

I ,  

ity of developingcoun&es, >however,are capable of attaining 
peaceand stability if they can find means to lessen the under­
lying causes of civa di'scoitent. The United-States'mustpro­
bide the guidancelhd thd fhding to'achieve those gd 
present, no other country is willing or able to do so. 
nations eventually may be convinc 

has in place foreign 'and security assis­
tance programs intended to provide the support that develop­
ing countries need. The'rhetoric is in place; the programs. 
however, in their present states, are too unfocused to provide 
any real help. They are in dire need of rethinking and over­
haul. The United States must develop a comprehensive, work­
able, integrated program aimed at the causes of instability in 
the context of a changing world. 

The DOD has the means to begin provi ng overdue 
basic assistance aim& at the.mt causes of instability. It can 
use these programs to counter the budget and personnel cuts 
that will 'hamper its ability to pekform its wartime mission if 
alternate means of training the remaining forcesarenot found. 
With several Simple changes to the system, the DOD can have 
the basis of a strategy that will serve it well as it moves into 
its place in h e  new world order. 

1 ,  

At the same time, the 'DODhas an obligation to press for a 
national strategy that is aimed at undercutting the forces that 
have led to instability in so many developing countries.! It 
must persuade Congress that national pride will cause most ­buntries to maintain military forces and that those foxes can 
be med iobuild developing nations. The DODmust pers 
Congress to re-examine its policy again& encouraging ex 
sive civic <action.by military forces in foreign countries.1~~ 
Only by using these forces constructively can most countries 
hope to reach stability. These, and other approaches based on 
an integrated,intelligent assessment of America's global needs, 
are our only hopes of achieving the peace and stability that is 

< 

b 


1 1 

I MiIitary 1Rule of Evidence 8 

rh 

Introduction begins to abuse his stepdaughter sexually. After escalating for 

several months, this abuse culminates in sexual intercome 


Assume that a soldier marries the divorced mother of a ten- between the soldier and the girl. Hoping to fmd help, the girl 

year-old girl. Several weeks after the wedding, the soldier reports the abuse to a counselor at school the day after the 
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intercourse occurred. The counselor refers the girl to a local 
physician for a medical examination. During the examination, 
the girl describes the pattern of abuse to the physician and 
identifies her stepfather as the perpetrator: , 

(? 
,At'the court-martial of the soldier on chkges stemming 

from the abuse, the girl refuses to testify. The trial counsel 
attempts to introduce intoevidence the girl's statements to the 
school counselor and thephysician. The trial defense counsel 
immediately objects. This response brings Military Rule of 
Evidence (MRE) 803(4)*intoplay: 

, 
This !article explains,the requirements for admitting a 

patient&.clarant's statements into evidence at trial. It also 
identifies the personnel who may testify about Statements 
elicia:from a patient during diagnosis or treatment. Finally, 
the article discusses the issue of pe- identification, the 
impact of the Confrontation Clause,z and the standard of 
review,for a military judge's decision to admit medical hear­
say evidence. To assist practitioners in the field, the article 
also includes trial practice tips and a checklist. 

Military Rule of Evidence SOS(4) 

As a general rule, MRE 802 prohibits the admission of 
hearsay into evidence in cobrts-martial.:' The Manual for 
COUrtS-~Cz~hia~defines hearsay as "a statement, other than one 
made by the declarant while testifying at the trial or hearing, 
offered in evidence to prove the truth of the matter asserted."4p 	The reason for the evidentiary rule's proscription of hearsay is 
c l e a r 4  prevent an accused's conviction through the admis­
sion of out-of-court statements that lack the attendant guar­
antees of trustworthiness secured by confrontation, oath,and 
cross-examination. I 

Like most general FUI~S,MRE 802 has nlimerous excep­
tions. One important exception covers Statements made to 
facilitatemedical mtment  Military Rule of Evidence 803(4) 
specities rhat statements "made for purposes of medical diag­
nosis or treatment and described medical history, or past or 
present symptoms, pain. or sensation, or the inception or gen­
eral character of the cause or extern Source thereof insofar 
reasonably pertinent to diagnosisor ;treatment" are not exclud­
able as hearsay.5 This exception ,applies regardless of the 
declarant's availability as a wimess.6 i I 

i 
i t  I d I .  

I Conditions for Admissibility . 

1 '  I 

Two conditions must be satisfied before a patient's state­
ments to a health~careprovider may be admitted into evidence. 
The Court of Military Appeals readdy deduced these condi­
tions from the language of MRE 803(4) in United Srares Y. 

Edens? First, the patient must make the statements for pur­
poses of medical diagnosis or treatment* Second, the patient 
must convey this information "'with some expectation of 
receiving a medical benefit'"9 J 

The Court of Military Appeals and the lower military appel­
late courts continue to use these two condition8 to determine 
the admissibility of medical hearsay t.vidence.10 This is entirely 
appropriate. The conditions reflect the premise supporting the 
medical treatment hearsay exception-that is. that a declarant 
has every incentive tobemthful when his or her physical well­
being may depend on the accuracy of his or her statement11 

. -
The propnent of the hearsay statement bears the burden of 

establishing that both conditions'are met.12 The proponent 
also must establish the patientJsstate of mind when he or she 
uttered the Statements. This is a subjective issue of critical 

MANUAL PORCOURTS-MARTIAL.United States, MIL.R. EVD. 803(4) (1984) [hereinafterMCM]. 

W.S. CONST.amend. VL 

3MCM. slcpru note 1, ML R EVD. 802. 

4ld Mn. R EVID.8Ol(c). 

5ld.Ma. R. EVID.8U3(4). 

w.~e R.EVIL 803. 

731 MJ. 267 (C.M.A. 1990). 

V d .  at 269. 1 , 

9Id. (quoting United States v. Deland. 22 MJ. 70.75 (C.M.A.).ccrf. denied, 479 US.856 (1986)). 
', . , 

loScc, id.,U& States v. Williamsm. 26MJ. 115 (C.M 1988); United Slates v. Deland. 22 M.J.70 (C.M.A.).cerl d. 479 u s  856 (1986); United 
States v. Armstrong. 33 MJ. 1011 (A.C.MR. 1991); United States v. Dean. 28 M.J.741 (A.F.C.M.R. 1989). ofd. 31 M.J.196 (C.M.A.'1990); Unitcd Statcs'v. 
Quarles.25 MJ. 761 (N.M.C.M.R.1987). 

. t  

11United Stabs v. White,25 MJ. 50 (C.M.A. 1987); scc u&o United States v. Nelson, 25 M.J. 110(C.M.A. 1987). ccrr. denied. 484 U.S.1 0 6 1  (1988). 
opposing the invoduction of b e  ptient's statemenf produces evidence of an improperm d v e  on the patient's p the hearsay slalcmcnl may nol hc admissih'c. 
Scc While. 25 M.J.at 53 (Everett, CJ..concurring). I P 

lzEXcm,31 M.J. at 269; Wilfbmon, 26 MJ. at 118. t J I ' 
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importance. ‘Thepatient’s statement i s  inadmissable unless he 
‘or she understood that he ashe was being diagnosed or treated 
by a health care provider when he br she made the statement13 
The quantum of proof for this issue,’however,may be some­
what relaxed in id e  involving the statementof a ehild.14 

1 ! 

Not all kements  that a patient communicates to a health 
care provider are admissible automatically under MRE 803(4). 

:In United States v. Oldham.’s for example, a schoolprincipal 
referred a ten-year-old girl to an Air Force m i a l  worker after 
the girl complained that her father had molested her sexually.16 
The social worker asked the victim about the sexual abuse in 
an “automatic re@Onsess�0.the iillegations.*7 Observing that 
the social worker had contacted the victim, had questioned her 
on oced$ion in the presence of law enforcemcnt personnel, 
and had not provided any medical diagn6sis, the Air Force 
Cdiut of Military Review found the victim‘s hearsay statements 

, 

iew considered a similar 
situation in United Stares v. Armtrong.19 A psychologist was 
counseling a sexually abused child as part of a regular course 
of therapy. A trial counsel attended one session to ask the vic­
tim about the abuse. The Army court found the statements the 
‘Victim made in the presence of the trial courisel to be inadmi$­
sible because they,had ‘been made for the purpose ofatrial 
preparation.20 The court, however, held that the trial judge 
properly admitted the more detailed statemenw that the victim 

sychologist during a subsequent session.21 

I3Quarlcr. 25 M.J. at n2-73;Deiand,22 MJ. at 73. , 

l r , ’  , r
14Uniwd Stales v. Ayila. 27 M.J. 62 (C.’M.A, 1988); Uniled s v. I&&, 27 MJ.706(A.F.C.MI. 1988). 

ese cases provide counsel with several lessons. First, 
MRE 803(4) does not exclude a patient’s hearsay statement to 
a healthcare provider from the hearsay rule unless the patient 
made the statement M the proper person for the proper pur- ­
poses. In particular, the statement must have been made to a 
person the patient knew to be a health care provider. Second, 
statements elicited primarily to aid in trial preparation, rather 
than diagnosis or treatment, are not admissible under MRE 
803(4). 

Significantly, although a patient’s statements ro a health 
care provider may be admissible under the medical treatment 
hearsay exception, the reverse may not be true. In United 
Stares v. Williams.22 the patient testified that a doctor had 

I tested her blood and had told her that her blood type was A 
.positive. The doctor did not testify at trial. The Court of 
Military Appeals found that the military judge correctly 
excluded the patient’s.testimonydespite the proponent’sclaim 
that this testimony wasadmissible under MRE 803(4).P 

Health Care Provider Definitions 

Many different kinds of health caie providers may testify 
about a patient’s statements. That individuals who possess 
advanced medical degrees and who smialize m medical care 
may testify i s  well established. Accordingly, medical doc­
*tors” and pediatricians~clearly are proper witnesses. In a 
similar vein, nurses providing medical care in hospitals26 and 

n’ , 

1 

I 

1524 M.J. 662 (A.F.CM.R. 1987). 

Wd. ai 664-65. 


‘933 M.J. 1011 (A.C.M.R. 1991). 


Wd. at 1014. 


2226 M.J.487 (C.MM.A.1988). 


=Id. at 491. Noting that MRE SM(4) “coversatatemenu made by M art+f-cwrt declarant ‘ 

of the ptientT4he mult C;On “the cloaor‘s statements 

MJ. 23.25 (C.M.A. 1987)). .) 


% 

=United Statesv. Edens.31 MJ.267,269 (C.M.A. 1990). 

” 1 

t 

I 

nded in the self interest 
luted stales v. Wd 

P 

Wnited States v. Evans. 23 MJ.665 (A.C.M.R. 1986),affd, 27 M.J.447 (CMA.  1988). cui.  denicd,490 US.1092 (1989). ­
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f l  

schoolsn are entitled to testify. These individuals, who often 
dress distinctively in clothing that ,proclaims the medical 
profession, typically provide care in these settings; therefore, 
most patients who encounter hurses will expect them to per­
form their traditional duties of ming  for the sick and injured. 

I I 

An individual who ministers to a patiefit$ mental well­
being also may’ testify under appropriate thdumstances. In 
particular, psychiatristsa-including those whb specialize in 
the merit of ChilCtrenBdan Atify about the statementsa 
patient makes during diagnosis or treatment In United Sfazes 
v. ,Toqnowski?o the f i r  FoFce Court ,of Military Review 
expanded &is class, finding the testimony df a psychiatric 
social w o d r  to bk acceptable. 

i 

A witness does not have to be a medical specialkt to testify. 
In various cases, the Court of Military Appeals has found the 
testimonies of psychologists about the statements their patients 
uttered during interviews and treatment sessions to be &his­
siile.31 Psychotherapists’also can be proper witnesses22 Social 
workers33 q d  family counse1ors.g who provide valuable pri­
mary a s s W c e  to families suffering from internal turmoil or 
abuse, are&aMed to tkstify as well. 

Relying in part on the drafter’s,analysis to MRE 803(4).35 
the Court of Military Appeals has suggested that trial judges 
should permit ambulance drivers,hospital actendants, and even 
family members and Other nonmedical personnel to testify 

W N t c d  Staterv. Fink. 32 M.J. 987 (A.C.M.R. 1991). 

about the statements of patients26 Importantly, MRE 803(4) 
j 	 does not permit the admissionof every statement a patient may 
make during an encounter with health carepersonne1.n Never­
thebqs, when an encounter results in the declarant’s referral, 
diagnosis, or actual treatment, or otherwise facilitates the 
patient’s treatment and care, a witness usually may repeat the 
patient’s statements in court as evidence on;the truth of the 
matter the patient asserted. 

PermissibleTopics of Testimony . 

Patients seek the assistance of health care professionals for 
a variety of reasons. Accordingly,appropriate witnesses may 
testify about a broad range of patient statements. The most 

9 logical tenet i s  that, under MRE 803(4), a patient’s “state­
ments describing how and when [an] injury occurred will be 
admissible.98 The Army Court of Military Review provided 
a trenchant example of this principle in United States v .  
Evans.39 Evans was charged, inter alia, with raping and 
forcibly sodomizing his four-year+ld daughter. During the 
victim’s treatment at a hospital for vaginal injury, the 
attending nurse asked the victim whether she felt better. ’ The 
victim responded that she did, just as she had when her father 
removed his penis from her.40 When a psychologist later 
asked the victim how Evans had hurt her, the victim implied 

. that the accused had penetrated her anally and vaginally.41 
The Army court found that the victim’s statements to the 

gunired States v. Delsnd. 22MJ. 70.73 (C.M.A.). cerl.denied. 479 U.S.856 (1986). 

m29 M.J.578 (A.F.C.MR 1989),pefifbnfor revuw denied,30 MJ. 214 (C.M.A. 1990). 

31Unilcd Stntes v. Welch, ZS MJ. 23 (CMA. 1987); United States v. White. 25 MJ.50.51-52 (CMA. 1987); see dso United States v. Nelson,25 MJ. 110.112 
(C.M.A. 1987). 

3zWefch, 25 M.J. at 26. 

33Unitcd States v. Catriel, 21 MJ. 535 (TCM.CM.R. 1985). t#d, 25 MJ. 376 (C.M.A. 1986). 
1 , 

NUnited States v. Austin. 32 MJ. 757 (A.CM.R),pefifionfor reviewgrunted in part, 34 MJ. 19 (CM.A. 1Wl). 

”MCM, supru note 1, MIL.R. E m .  803(4) malysia, rpp. ZL. at A2248. 

36Weich. 25 M.J.at 25. 

nUnited States v. Oldham. 24 MJ. 662 (A.F.C.M.R. 1987). 

~~STIPHEN BT AL.,Ib3m.m~RULBSop m aMANUALA. SALTLBURO 643 (Zd ed. 1986). 

3923M.J.665 (A.C.MR. 19M).ufld,27MJ. 447 (C.M.A. 1988), cerf. denied, 490 US.1092 (1989). 

5 

401d.at670. 

4*ld.ai  671. ’Ihe victim natedthat %adaddy. ..placed his ‘pa-pee..,in her pcepcc,’ pohtingto her genital a m ,  and he also placed his p e n i s  in her rectum.’’ 
Id.(quoting from the psychologist’s l~itimonyat trial). 
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nurse were admissible.42 It further suggested that the’victim’s 
statemenls to the psychologistAwould liave beerl admissible, 
had the Government introducd‘evvldehceestablishing thht‘tbe 
victim’s ”psychological examination ...was more orietlled to 

‘ diagnosis or treatment [than to] !rial prkpmtibn, anddm the 
victim had ’uttefed the statements ‘with Some expedtation of 
receiving medical benefit.’”’a 1 

In United Stares v. Rudolph,44a physician examined the 
accused’s stepdaughterafter allegations arose that the accused 
had assaultedher.45 D d n g  thisexamination, the girl described 
when and how the accused had abused At the accused’s 
court-martial,the hrilitary judge permitted h e  doctor to repeat 
the girl‘s hearsay statements in’his testimony aga 
accused.47 The court-martial convicted the accused 
the girl. The ‘Anny Court of Military Review later affmed 

. the accused’s conviction.48 Noting that the ‘doctor had ques­
tioned the victim to enskc that she was “ohy,’’to determine 
the symptoms for which he shduld look during the examina­

: tion, and to determine‘:! course of care, the Army court held 
that the military judge properly’admitted the victim’s state­

” ments.49 ’ Rudolph comports well with Utrited States v.  
Nelson.50 in which the Court of Military AppeaIs ’concluded 
that the ihfmnhtion a+ictim conbeys to a health care provider 
is Admissible i f  the health care provider Sought to obtain this 
data “to insure [sic] that’[de victim was] in no physical dan­

’ ger, [was] notmffering tion, and [was] ftee’from 
:.medical distress.”sl 

421d.at 674. 

A victini’s kiternem to a psychiak Or a psychokogist also 
1 ’  	may be’ulmissible; In United States v. Edens>* a pediatrician 
)seekingto develop-a iherapy ”@ranquestibned two young vic­
tims about the sexual abuse they had endured, The Court of 

,-Military Appeals found that the statemenu in which the chil­
dren had described the abuse and had implicated the accused 

,were admissible into evidence. Similarly, the court has found 
that the statements a v i c ~ mutters while receiving Sustained 
treatment after completing an initial examination may be 
admitted under MRE 803(4).53 

In the past,
k t i f y  about the patient’s identifi 
Vidual as his‘br her’assailant. 

that “statements concerning wh 

unlikely to be admissible.”s4 Contrary case law, however, 

since has dispe~edany uncertainties a h u t  this iss 


In United Stales Y. 55 the C O G  of ~ i l i t a r yApms 

upheld the introduction into evidence of h e  vicyim’s state­

ment to a child psychiatrist, in ,whichthe victim identified her 

father as her sexual abuser. The court, however, characwed 

Deland as an “unusual case,” emphasizing that the identity of 

the perpetrator was ah important factor in,the psychiatrist’s 

diagnosis and treatment of the victim>s 


In Vnired States v. BroWn,S7 the military judge’ excluded 
statemen& in which twd children told medical personnel that 
their father had abused them physically. ‘ The Army Court of 
Military Review disapproved, remarking that the failure of 

t , :  

43/d. ai 676. 

“35 M.J. 622 (A.C.M.R. 1992). 

451d. at 625. 
1 L 

I \ _. I 2 

4&. 

471d. 


48See id. at 623. 

I I . ’ t 

491d. at 625; occord United States v. Fink. 32 M.J. 987. 991-92 (A.C.M.R. 
exarninatim that ultimately led to the victim’s hospitalization).) I ’ 

SO25 M.J.llO(C.M.A. 1987).cerf.dcnied, 484 US.1061 (1988). 
1 I 

5lId. at 112. 
9 ’ 

5231 M.J.267 (C.M.A. 1990). 
i : i  

s3United States v. Welch. 25 M.J.23, 26 (C.M.A. 1987); cf. United States v. Armstrong, 33 M.J. 101 
535 (N.M.C.M.R. 1985),ufld, 25 M.J. 376 (C.M.A. 1986). e / * 

YSALWURGrn AL.. supra note 38, at 643. - 1 , c j
I . < 

5522 M.J.70 (C.M.A.).ccrf.denied, 479 U.S. 856 (1986). F 
t 
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medical personnel to ascertain an assailant’s identity in a child 
abuse case “hindds] diagnosisof injuries and proper medical 
treaunent and allow[s] the recurrenceof abuse.”5* 

The Air For& Court of Military Review soon a d o p i  the 
h y  court’s reasoning. In United Scares v. Lingle?;g the Air 
Force court ruled expressly that a child victim’s statement to a 
doctor ihtifying the accused as her ?sailant was relevant to 
her medical k t m e n t  for injuries resulting from an assault.60 
The court observed that a doctor’s success in treating psycho­
logical and physical problems stemming from child abuse 
often r e q h  knowledge of the abuser’s identity.61 In United 
States v. ,Ortiz,F the Air Force court applied the same ration­
ale to the sGtements of adult victims. ,It pointed out that the 
identity of an abuser i s  an important datum for health care 
@rovider$,reparking that a medical practitioner must consider 
this fact ;whendetermining whether a patient can rem home 
to recuperate.63 Obviously, if the abuser is the patient’s spouse, 
sending the ktient home would be mpst undesirable. , 

The military appellate courts, however, recognize some 
limits op proper topics of testimony. The Court of Military 
Appeals, fof instance, has emphasized that a health care pro­
vider shoulq not testify that he or she believes the patient64 
The Air Force court agrees.65 Clearly, a health care provider 
should testify only about a patient’s pertinent statements with­
out commenting on his or hex veracity. Appellate courts also 
view conjecture on the parts of health care witnesses with dis­
favor.66 

The Confrontation Clause 

The Sixth Amendment identxies a number of rights that 
protect the accused in a criminal prosecution-among them, 
the’right,“tobe coniionted with the witnesses against him [or 
her].”67 When a victim raises allegationsagainst an individual 
in statements to health care providers, and then refuses to 
testify when that individual i s  brought to trial-a course of 
action that occurs frequently in family abuse cases-tension 
develops between the Confirontation Clause and MRE 803(4). 

In [ d a h  v.  WrighfPg the Supreme Court considered the 
admissibility of a child victim’s hearsay statemen&to a pedia­
trician. The trial judge admitted these statements under 
Idaho’sresidual hearsay rule.69 Thisrule, like MRE 803(24), 
permits a proponent to introduce hearsay statements that are 
not covered expressly under a hearsay exception if those state­
ments “have equivalent circumstantial guarantees of trust­
worthiness.’qO ’ 

The Court initially noted that a literal reading of the Con­
frontation Clause would require a court to exclude hearsay 
statements implicating criminal defendants whenever those 
statements were uttered by unavailable declarants.71 The 
Court rejected this extreme view. Instead, it found that the 
Confiontation Clause bars some evidence that otherwise would 
have been admissibleunder an exception to the hearsay rule.72 

J 

P 

58ld.at 869. 


5927  MJ.704 (A.F.C.M.R. 1988). 


611d. (aMg Brown. 25 MJ. at 869). 


6134 MI.831 (A.F.C.M.R.1992). 


aid.at 834. 


@United Stales v.  Wand, 22 MJ. 70.75 (CA4.A.). cerf. denied. 479 U.S. 856 (1986). Bu! see UNkd States v.  White. 25 M.J. 50 (C.M.A. 1987) (holding as 
harmless error the admission of (Ipaychiauist’s testimonythat she believed her patient). 

usee, ea.,  UniuedStam v. Tomowski. 29 M.J.578.581-82 (A.F.C.MR 1989). pefifbnfor reviewdenied, 30M.J. 214 (C.M.A. 1990). I 

aSee United States v. Brown. 33 MJ. 706 (A.C.MR. 1991). 

61 U.S. CoNsr.  amend VI. 

68 110 S. CL.3139 (1990). 

I IDAHO R EVD. 80304) 

f l  ‘losee id.; see also MCM, supranok 1, MU. R. EVD. 803(24). 

71 Wright. 110 S. CL at 3145. 

721d.at 3146. 
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The Court then identified the requirements for admission of 
a hearsay statement under the residuary provision. The prose 
cutor either must produce the declarant or must prove that the 
declarant is unavailable.73 If the declarant isunavailable, his or 
her hearsay statement is admissible only if it is supported by 
sufficient “indicia of reliabilit~.”~~Significantly, the Court 
acknowledged that a trial judge may infer the necessary relia­
bility if the statement comes under a “fmly rooted hearsay 
exception.”75 Otherwise, the statement must have ”particu­
larized guaranteesof trustworthiness” or face exclusion.76 

The Court rejected the argument that the admissibility of an 
unavailable declarant’s hearsay statement may be based, not 
only on the circumstances surrounding the making of the 
statement, but also on trial evidence comborating the state­
mentn That approach, it opined, would promote bootstrap­
ping.78 Instead, it held that a court may consider only the cir­
cumstances surrounding the making of a statement to determine 
whether the statement is sufficiently trustworthy to justify its 
admission.79 Statements admitted under fmly  rooted, spe­
cific exceptionsto the hearsay rule, such as the “excited utter­
ance”s* or “dying decIaration”*l exceptions, possess adequate 
guarantees of reliability because of the circumstances under 
which these statements are made.82 

I . t 

The Court later considered the relationship between the 
Confrontation Clause and the medical treatment hearsay 
exception in White v. Illinois.83 The child victim identified 

731d. 


74ld. 


75id. 


7 m .  


771d.at 314849. 

781d.at 3149. 

79Sec id. at 3148. 

8OSec MCM, supru note 1. MIL R EVD. 8030). 

’ 
BISee id.MIL.R. EVID.804@)(2). 

the accused in statements she made to an emergency room 
nurse and a physician while being treated for injuries she 
suffered in a sexual assault. At trial, the victim was highly 
distraught and could not testify. In lieu of her testimony. the 
Government offered the testimonies of the nurse and the 
physician. Citing the spontaneous declaration and medical 
treatment hearsay exceptions, the trial judge permitted the two 
health care witness& to repeat the victim’s statements in their 
testimonies. I 1 1 

The accused appealed, claiming that a proponent must 
demonstrate a declarant’s unavailability at trial before the wid 
judge may admit the declarant’s statement under the medical 
mtment hearsay exception. The Court disagreed. It noted 
that a showing of unavailability is appropriate when the 
challenged hearsay statement was made in an earlier judicial 
proceeding and exclusion is sought at aial.84 Under those 
circumstances,the declarantshould testify personally at trial if 
possible because he or she then is subject to cross-examha­
tion, which enhances the truth-finding process.8s The Court, 
however, opined that,when ”profferedhearsay has sufficient 
guarantees of reliability to come within a f m l y  rooted excep­
tion to the hearsay rule, the Confrontation Clause i s  satis­
fied.**SG Cross-examination will add nothing to the state­
ment’s reliability, and compelling the proponent to replace the 
out-of-court Statement with live testimony could diminish the 
evidentiaryvalue of the statement substantially.87 Noting that 
a patient ordinarily knows that a false statement to a health 

BzSer Wright, 110 S. Ct. at 3149. The Court noted in passing that the medical ~catmeutheanay exception stems fran the view that the pinm making such I 
statement is quite unlikely to falsify. See id 

. .  
*3112S.Ct. 736(1992). 

84Sec id.at 143. 

83fd. 

f l  

s6Id. 


8716. The Court remarked, “A statement that has been offered in a mament of cramnent-without the ~pportunu’ y to reflect on the consequences of one’s 
exdamatimn--mayjuseifiably carry more weight wih the trier of fact thann similar statement offered in the calm of the courtroom.” Id. 
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care provider could result in a faulty diagnosis and improper fail to raise matters at trial in hopes of providing their clients 
treatment, the Court concluded that medical statements possess with immediate appellateissues.% 

' a reliability that hcourt testimony would neither enhance, nor 

P replace.88 
Standard of Review 

Military appellate decisions comport with the Court's views. 
Obviously, a wimess may testify at an accused's trial about The military judge must determine whether proffered evi­
the witness's own out-of-court statement without offending dence is relevant under MRE 401 before admimng this evidence 
the Confrontation Clause if the witness's trial testimony is at CrialP7 The judge also must determine whether a hearsay 
subject to cross-examination.*9 Furthermore, a medical treat- statement is admissible under the medical treatment hearsay 
ment hearsay statement is readily admissible even if the exception.98 The military judge enjoys great discretion in 
declarant is unavailab1e.w The Confrontation Clause should determining whether evidenceis admissibieunder the Military 
not prevent a party from introducing the statement because Rules of Evidence. An appellate court may reverse the 
statements made in the furtherance of medical treatment ordi- judge's evidentiary determinations only if the judge has 
narily are admissible under a firmly rooted exception to the abused that discretion.99 Establishing judicial abuse of discre­
hearsay rule.91 The statement's reliability may be inferred tion on appellate review can be very difficult. The record is 
without further inquiryP2 critically important in determining whether sufficient evidence 

supported the admission of a statement under the medical 
Military appellate courts are reluctant to provide relief treatment exception to the hearsay rule. 

based on allegations of Confrontation Clause violations. In 
United Stares v.  Lingle,* for example, the Air ForceCourt of Even if the military judge has abused his or her discretion, 
Military Review found that the appellant was not entitled to an accused is not entitled to reversal automiitically.1~Revers­
relief in a case involving medical treatment hearsay state- ible error occurs only if the judge's erroneous admission of 
ments. Emphasizing the reliability of the hearsay statements the hearsay statement actually prejudiced the accused's case.101 
and the child-victim's availability to testify at the article 32 An appellate court will disregard an error as harmless unless 
hearing94 the court found no requirement for the prosecution the accused can show a reasonable probability that the 
to call the child-victim as a witness at trial. The courts also improperly admitted statement affected the adjudication of the 
require trial defense counsel to raise express objections on accused's guilt or innocence.*m When a court-martial finds 
Confrontation Clause grounds against admitting medical an accused guilty, and the only evidence against the accused 

r" 	 treatment hearsay statements.* The courts wish to minimize consists of medical treatment hearsay statements that were 
trial gamesmanship, in which defense counsel intentionally admitted erroneously,the harm i s  obvious. On the other hand, 

maid. 

B9United SWS v. Nd~on.25MJ. 110,112 (CM.A. 1987),ccrf. dcnicd,484 U.S. 1061 (1988); United States v. Fink, 32 MJ. 987.990 (A.CM.R. 1991). 

WA w h a s  may be deuncd unavailable far a va&ty of reasons, md+g phy~calabscncc fFan the vial o b i  or a refusal to testify at trial. United States v. 
Quarks. 25MJ. 761,76748 @.UCNMR 19871. see ulsaMCM.s y m  note 1, Ma. R Em.804(a). 

9IUnited States v. Armstrong, 33 MJ. 1011.1014 (A.C.M.R. 1991). 

9 w .  

W7 M.J. 704 (A.F.C.M.R. 1988). perifionfor review denied, 28 MJ. 455 (CMA.  1989). 

WScc generallyUculan. 32 (1988). 

95Linglc. 27 MJ. at 709, United States v. Evans. 23 MJ. 665,675 (A.C.M.R. 1986). urd, 27 MJ. 447 (C.M.A. 1988). cerl.denied, 490 US.1092 (1989). 

9sEvanr. 23 MJ.ai 675. 

VMCM,s u p  n e  I ,  MIL.R.EVID.401; Unircd Statesv. Orabum. 31 MJ. 182 (C.M.A. 1990). cerl.denied, 111 S. CL1074 (1991). 

gSUnitedStatesv. Deland. 22 IUJ. 70.73 (CMA.). cut .  dCniect'479 U.S. 856 (1986). 

99Unikd Stamv. Fink,32 MJ.987,993 (A.C.MR 1991) (military judge did not abuse discretion in admitting ltatemmta under MRE 803(24)); United States v. 
Morris. 30 MJ.1221(A.CMR 1990) (militaryjudge did n a  abuse discretionin admitting medicalrecords under MRE 803(6)). 

f l  IaUnited States v. Oldham, 24 MJ.662,664 (A.F.C.M.R 1987). 
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if the military judge properly admiW other evidence, with 
which the hearsay statements are merely cumulative, the 
judge's error in admitting the hearsay statements may be 
harmless. 

1 Trial Practice Implications and Checktist 1 r 

, 
Both mal counsel an 

responsibilities when they attempt u, admit medical treatment 
hearsay statements at aid. If one party seeks to admit these 
statements, the military judge generally ,will conduct a 
separate evidentiary hearing before trial on the merits, or 
during the trial outside of the hearing of the fact finder. The 
party offering the statement will call witnesses to establish its 
admissibility and both counsel uestion these witnesses 

, 
1 ,  

counsel tbically will be the propon 
treatment hearsay statements. Consequently, the Government 
will bear' the burdens of going forward and establishing 
admissibility.l*3 Ideally, the trial counsel should have the 
declarant testify that he or she ma& the statement to aid in 
medical diagnosis or treatment, with the expectation of rwivt  
ing a medical benefit. The declarant should describe the 
setting in which the statementwasmade, disclosing how he or 
she knew that the person with whom he or she communicated 
was a health care provid d stating that he or she actually 
was seeking medical help, 

3 , 

If the patient i s  a child, or an adult with'diminished mental 
capacity, the proponent should ask the patient to explain his or 
her perceptions of the medical process. A trial judge may 
infer that an abused child who has visited a hospital for treat­
ment several times actually understood the purpose of a sub­

ven if the child cannot articulate an ekplanation 
conforming with the p e wording of MRE 803(4).104 

I ,  

If the declarant provides inadequate testimony, or docs not 
testify at all, the health care providcr should tcstify about his 
or her perceptions of what the patient undcrstood. This 
approach, however, creates Lhc following problem: the hcalth_. _ _  

the information he or she conveyed to the patient and the 

admission of medical treatment hearsay statements.105 The 
health care provider testified that he identified himself as a 
doctor to#thepatient, ;wore a white coat,'was in a lhospital 
when he examined the patient, and advised the patient of the 
purposes of the examination. From the record, the court Con­
cluded that the patient had understood h e  purposes of the 
meeting with the doctor.106 Rudolph suggests that counsel 
should elicit testimony that the witness identified himself or 
herself 4s a health care provider to the declarant, was dressed 
in distinctive garb (if appropriate), and operated in a medical 
or therapeutic setting.107 If the health care provider assured 
the patient that his or her purpose was to help the patient, or 
provided other explanations for the encounter, he or she also 
should be encouraged to raise these points. 

The health care provider should testify about the na­
tion, diagnosis, and treatment of the declarant. This ihforma­
tion has its own significance, independent of its value as a 
foundation for the hearsay statement. If the trial judge later 
finds the statement inadmissible. the medical evidence, con­
sidered with other evidence of record, may support conviction 
or acquittal. If multiple health care providers can testify about 
various patient statements, the proponent should call all of 
them as witnesses. On the one hand, i� all the statements are 
admissible, any cumulative effect will be harmless. On he  
other hand. if an appellate court later finds that the trial judge 
should not have admitted some of ihe statements, the C O U ~  

may conclude that the remaining statcments werc admitted 
properly and may find that the trial judge's crror was h a m ­
less. Whenever possible, the proponent should advance alter­
nate lheories of admission to ensure that an adinittcd mcdicf 
hearsay statement cannot be cked easily on appcal. 

tshould establish lhat sumncnfi wcrc clicitcd 
for purposes of mcdical txatmcnt and carc. rijllicr than for uial 
prcparation. I f  thc declarant's idcntificiition of thc prpcrratbr 
in the hcarsay sutcmcni is at issuc. Lhc propoiicnt should a 
the hcalth carc providcr to explain tlic Witys in  which knowing 

CWC providcr should not spcculatc about what hc or shc thinks r I an ,assailant's idcniity could facilitate trcainirnl. Finally, 
thc paticnt undcrstood. Accordingly. the proponcnt must although thc hmlth carc providcr slioiild iiot rciidcr mi opinion 
cnsurc that thc hcalth care providcr tcstifics objcctivcly about on thc paticnt's vcracity, hc or slic lliiiy cxpl:iin d h y  ihc Iniicni 

rcumstanccs surroundinp thc makiqg thc had an in vc to bc mithflll iind llic circliiiis1:iiI~*~s. 
Iticular. thc h&hh careprovidcr should d 

1 ' 
'"3Trial dcrcnsc counscl ccminly a n  bc proponcnis i n  appropriate cascs. If, cluring Ihc ccninc of nicclical trciiiiiirni. B pai ir i i i  i h i i 1 f w t I  stwi i rcr i i r  tvlirr iJi.vr h­
accutcd as thc pcrpctrator, thc dcfcntc counscl would want t o  admit h i s  sutcmait at Irial-capccimlly if ihc pr!irnI i1:ilrr iclriiiificti ilir acciiw-al :II trial 'llic ind 
ddcntc counscl thcn would hcar thc burdcn or laying thc propcr rcnindaiim Tor aclinission. 

l f ts .S~e35 M 1. 622. 62.5 (A.C M K 1992) F 
I t ' ' $ I 

1WSee d. 

'm.See id.; see also LinXle. 27 M.J.at 707; c/- CJnitctlStales v. Avila. 27 M.J. 62 (C.M.A. l e M )  (fillcling chilcl virliiii's zi:iiciiie'iiiz io :I pydi,d,*j:isi iii:iiliiiirril~lr 
hccairsc thc psychologist ccmccalul hcr proressitn Trcm ihc vidiiii rind prcscniccl Iicrsell'as "'Jiiri Hiicilicr Mcniiniy"'), 
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The opposing counsel must be prepared to cross-exiunine 5. Are two or more health care providers 
the declarant and health care providers thoroughly. He or she available to testify? 
must attempt to establish that the patient did not understand 
the reason for the medical encounm, that the encounter &tu- : 6. Did the health care provider elicit infor-

p ally promoted an implaper purpose, such as criminal inves- mation from the patient primarily for diag-
tigation or trial preparation; and that the health care provider nosis and treatment, rather than for trial 
concealed his or her e patient. If the trial preparation? 
proponent attempts to statement simply,to 
bolster the patient's credibility after the patient has tqified, 7. Did the patient initiate contact with the 
the opposing counsel must raise the appropriate objection.la 
If the patient does not testify at trial, the opposing pQunse1 

health care provider? 8 k  

also should raise an objection based on the Confrontation 8, Did the health care provider identify 
Clause. This objection will be especially effective if the himself or herself and his or her purpose to 
patient did not testify previously at an article32 hearing and, the patient? 
therefm, escaped cross-examination entirely. The opposing 
counsel should attack the' proponent's presentation ht every 

1 

9. Did the patient engage in a course of 
' step. Even if he or she cannot persuade the military ]udge to treatment in which he or she repeatea the 
exclude the hearsay statement, the co 
record provides a sound basis for 

i 

The following checklist shou 

fgme the medical treatment h d y  

cases, to i&ntify necessary 


probability that the stak 

will withstand appellate 

the number of ','yes" answers to the questions that follow, 


m 
1. Did the patient-declarant make the state­
ment for medical diagnostic or treatment 
purposes with the attendant expectation oft 
medical benefit? 

2. Is the patient available to testify at trial 
about the circumstances surrounding the 
making of the statement? 

3. I� the patient is not available to testify at 
trial. did the patient testify at an article 32 
hearing? 

4. 	 If the patient is unavailable at trial, can 
the health care provider who heard the state­
ment testify about the circumstances exist­
ing when the statement was made? 

; 

f­

statement consistently? If so, did the patient's 
subsequent declarations expand on the orig­
inal statement,repeating it in greater detail? 

Can the proponent identify altkrnate 
unds for admitting the stat 

. Did the health care provider ascertain 
identity of the perpetrator to facilitate 

diagnosis or treatment? ~ 

Conclusion . .  

Military Rule of Evidence 803(4) is a valuable tool for both 
trial counsel and uial defense counsel. The hearsay statement 
of a patient-declarant may be admitted, regardless of whether 
the declarant actually is available at trial, if the statement 
meets both requirements for admission. When a proponent 
can produce no physical evidence to support his 'or her case, a 
medical treatment hearsay statement can provide the basis for 
conviction or acquittal. This cah be'critically important in 
child and sexual abuse cases. 

The proponent bears the burden of proving the admissibility 
of a medical treatment hearsay statement. Many pillalls, how­
ever, may impede this process. A wise trial practilioncr will 
be aware of the requirements and will prepare accordingly, 
recognizing ha t  the medical treatment hearsay exception can 
make or break the counsel's case. 

. . . . I . 

. r  . . -, 
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< > . a  USALSA Report. i 

United States Army k g a  P 

I 

Examination and New Trials Division Notes 

a t  1 b , "  

R.C.M. 1112 Review ' 

In a recentlapplication for relief under Uniform Code of 
Military Justice article 69(b),l the Examination and New 
Trials Division had to return the case to the servicing staff 
judge advocate's office for a second review under Rule for 
Courts-Martial (R.CM.)11 12.2 Thisdelayed The Judge Adve 
cate General3 action on the application for relief. 

1 1  
Rule for Courts-Martial 1112 provides that a judge advo­

cate must review leach general court-martial in which the 
accused withdrew or waived appellate review; each special 
court-martial in which the accused withdrew or waived 

hich the approved sentence did not 
include a bad-c scharge; and each summary court­
martial.3 This review is essentially judicial; therefore, the 
reviewing judge advocate must not have been involved in the 
case before cdnddcting the review and he or she should not 
receive technical guidance from any interested party.4 

The review must include khe judge advocate's conclusions 
about the court-martial'sjurisdiction over the accused and the 
roffense,the legd'sufficiency of the charges and specifications, 
and the legality of the sentence.' Moreover, the reviewing 

t 

I , 
, 

'?See MANUALFOR FomTs-hlAR'I1AL.United Sta 

31d.R.C.M.1112(a). 

4See $.R.C.M. 1112(c). 
. /  I 

'Id.RCM.  1 I12(d)(l). I I t 

RCM. 1 1  12(d) 

judge '&vocate 'must r ond specifically to &ch of the 
accused's written allegations of 'error.$ The accused may file 
these allegations in posttrial submissions under R.C.M.1105 
or R.C.M.1106,' or may provide them directly to the review­
ing judge advocate? Captain Kee. I 

rd of Trial on Accused 

did pot include documentation attesting that the accused had 
been served ,with copies of the records of trial. Rule for 
Courts-Martial 1104 requires that an accused be served with a 
copy of the authenticated record of tr ial in any general or 
special courts 9-even in.a case resulting in an acquit­
ialoriiand disposition, such as a discharge for the 
good of ihe service.10 Substitute service, normally on the 
accused's trial defense counsel, is autho nder certain 
prescribed conditions.11 Whenever a trial uses substi­
tute's'ervice,he or she must attach a statement to the record 

the kcused wals noi 

This office suggests that a trial counsel serve a copy of the 
record of trial on the accused immediately after the record is 
authenticated. ProOf of service generally should be docu­
mented on Deparmnt of Defense Form 490.13 Even if the 
trialcounselsendstherccordofrialtotheacc 

1 

r i 

I . 

-


r" 

'See generully id. RC.M. 1105 (accused's posttrial auknissions to the convening luthorityk Id. RCM. 1106(f) (amsed's ~ s p s eto rtaff judge advocate's 
postvial recommendationsto the c~nvmingauthority). 

8See generallyid. R.C.M.1 1  12(d)(2). 

,Id.R.C.M. 1104(b);see uko Unikd Stales v. Dickerson, 32 M.J.1008 (A.C.M.R. 1991). 

losee OF ARMY. REO. 635-100.PERSONlVpL SEPARATlONS: b J S T p D  kRSONNPL, Ch. 10 (15 h C  1988). 

l1See MCM, supra note 2. R.C.M. 1104(b)(l)(C). 'Ihe accused's copy of the record "fihaU be forwarded to the accused's defense counsel, if any." if sening the 
record on the accused is "impracticable because of the transferof the accused to a distant plaa.  the unauthorized absence of the accused, or military exigency, or if 
the accused so requests on the record.. .or in writing." Id. 

Izld. 


13Dep't of Defense, Form 490. Index to Record of Trial (Ocr. 1984). 
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mail.rem receipt requested, the trial counsel should receive the convening authority could not approve forfeitures exceed­
the signed receipt before the publication of the promulgating ing two-thirds of the soldier's monthly pay, computed at the 
order. Records of lrial should not be forwarded to the review- grade to Which he was rehuced.14 Accordingly, the maximum 
ing authority ~ t h o u tproof of sewice plainly documented in monthly forfeiture that the convening aathority lawfully could

f4 themrd.CaptainKee. have withheld from the accused was $523. 
1 

Once The Judge Advocate General has mken supplemental

Excekve Forfeitures action in a case, excessive forfeitures may be comcted only 


by publishing'aPeprtment of the Army order over the signa-

In a recent case, the Department of the &my had to remedy ture of the Adjutant General. This time-consuming process

legally excessive forfeitures that had been adjudged at trial can be avoided if criminal'law personnel are attentive to this
and approved by the convening authority. The approved 

I forfeiture liditation, which applies whenever the approved
forfeitures amounted to $750 per month from a soldier whose Sentence inchides a reduction or forfeitures, but not confine
approved sentence also included a reduction to private (E-1). ment CaptainKee.
Because the accused's sentence did not include confinement. 

14Sec MCM. sqra note 2. RC&I. llW(d)(2), discnssioo; see also United State-s v. Warner, 25 MJ.64 (C.M.A. 1987). 

I 1  

TJAGSA Practice Notes . 

Faculry, The Judge Advocate General's School 

Legal Assistance Items 
r' 

The following notes have prepared to advise legal 
assistance attorneys & M s )  nt developments in the 
law and in legal assisma ptogram They dsocan 
be adapted for as locally preventive lawd c l e s  
to alert soldiem and their families about legal problems and 
changes in the law. We welcome articles and notes for 
inclusion in this portion of The Army Lawye;: Send'submis­
sions to The Judge Advocate General's School, ATJN: JAGS-
ADA-LA, Charlottesville, VA 22903-1781. 

State Domicile Note - ,  

j Does a WifeAusomtically Assume 
the DomicileqfHer Husband? 

A person's choice of domicile detennines his or her state 
income tax liability, his or her eligibility to vote and to hold 

an elected position in state or local government, his or her 
obligation to perform jury service, and the laws that will 

W W e n W '  or intestate dktdx.~tiOnof his Or her 
B m & e  Of the mobility of our military PPulatiOn~an 

LAA advising a married couple often will find that the 
spouses come from different states. When this occurs, the 
LAA must determinethe domicilesOf both clients. 

"Domicile" refers to the state a person calls home-the 
state in which he or she resides permanently, or to which he or 
she intends to return. A person has but one domicile; to 
change it, he or she intentionally must end his or her associa­
tion with the current state of domicile and establish ties to a 

might think that thesegeneral rules would apply equally 
to husband and wife, but in some stam they do not1 Following 
arcane common law, several states hold that a wife automat­
ically assumes her husband's domicile, regardless of her own 
domiciliary intent2 Morestates, however, provide that a woman 

"IES note i r  bared an an Atmy Lonyer &de that briefly discussed b e  issue of a military ~ U S C ' I Idomicile. See Albert Veldhuyzen 8: Samuel F. Wright, 
Domicile qfhfilitay Personnelfor Voting and T m b n .ARMYLAW.,Scpc. 1992, at 18. 

2Sec Iu,ANN. STAT.eh.23,para. 2-10 (Smith-Hurd 1992) (the rrsidenccof a m a 4  woman rhall be &at of her husband unless they arc living separate and apart, 
in whichclse she may acquire a separate rcsidena); see ufm RBCTA- (SECOND)OF CONTLICTS4 21 (1988). Section 21 remarks that 

at least two masons  for the ccunmm JAW rule [existed. Firat. the rule assumed that] the very being or legal existence of the woman is 
suspended dlning marriage, or at least ia incorporated and ccmsolidatedmm that of the husband .. . . 'Ibis view is no lmger held. The 
reccad mson for the ccmmon law d e  was the desirability of having the m t e r c s l ~of each member of the family unit governed by the same 
law.. . .  

see id. 
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may,establish her oyn domicile independently of ,her hus­
band.3 States adhering to the Wtter yiew hclude Califorpia: 
Colorado,S Georgia,6 Minnesota? New Jersey3 New Yak?  
NorthDakota,lO 

The disparate approaches various states have adopted to 
determine a wife's domicile may cause problems for legal 
assistance clients.. For example, consider the following situa­
tion: Ellen, a domici X, marries Bob;.a military 
officer domiciled ins ownspperty in X and has 
voted there in the past. and Ellen wish to maintain 
their domiciles in their respective states, no matter w 
-may be transferred pursuant to Bob's military Drders. 

I- 1  1 

Ellen and Bob live in Y for several years, until Bob i s  trans­
ferred to State 2. Ellen begins working in 2 shortly after her 
arrival in that state. 

State X law provides that a married woman's domicile is. . I .  

not dfected by that of herhuus Y IOIIOWSthe com­
mon-law rule that a woman automatically assumes her hus­
band's domicile. In 2,the law provides that both spouses may 
have independent domiciles; however, it also declares that 
anyone who lives in 2 for more than 180 days will be con­
sidered a "statutory resident" and will be liable 'to pay state' 
income tax as if he or she were a domicil 

&WATEMENY~SECOND)d~C o h c r s  5 21 (1988). 
a t 1 ' ­

person shall have Ihe 

5COto. REV. STAT.A m .  3 14-2-210 (West 1992) (' 
this state"). 

Ellen visits the ce office at .the installation to 
hich Bob is assi ,she asks an LAA to prepare a 

~Will-forher, to advise her ;where to file her tax returns, and to 
tellher where she i s  eligible ta vote. She'also asks,whether 

nher registration to vote in Z could compromise the claims of 
Bob and herself to be dorniciliaries of X and Y. To assist 
Ellen with these matt must consider a number of 
questions. 2 '  

1s Ellei still domiciliary of X? Unless its own laws pro­
vide oth&se,'X may 'consider Ellen b be an iY domiciliary. 
'Somestates, however, provide that when a person moves to 

' intent to 'klincjuish dom-
I 1 I ; 

, -

May State Y consider Ellen to be a Y domiciliarybecause 

domiciliary. Ellen then may have to convince State * aN Y that she 
~ 

actually should be consider& a domiciliary of X .  

Whar ties has Ellen established to Stare Z? State Z will 
consider Ellen to be its "statutory resident" once she has lived 
therevfor180 days. This will subject Ellen to State Z taxes 
even though she is not a domiciliary of that state. 

I 

6 G A .  C O  (the doplil$e of a married person shall not tk ., . ~ "  
- I >  1 ' . 1 .I! I 

8N.J. STAT. A".5 31:2-3 (Wesr 1992) (the domicill of a married wunan shall be established by the same facts and rule of law as that of any other person for the 
purposes of v+g. office holding, testacy. intestacy,jury aemivicc. and taxation). 

-# L 
9N.Y. DOM.REL. LAW5 61 (McKinney 1992) (he  domicile of a married man or woman shall be established for all purposes wilhout regard to gender); see also 
Lansford V. Lansford. 465 N.Y.S.2d583 (App. Div. 1983). In Lamford, the court remarked that, although wives once had to adopt the dmiciles of their husbands, 
husbands no longer may axsert overriding control over the choice of matrimonial domicile. Id. at 585. Onbe contrary, the relevant New'York s&tute provides that 
a,wife has the same capacity io acquire the domicile of her choice as does her husband. See id. (citing N.Y.DOM.REL. LAW85 61, 231 (McKinney 1992)). 
Accordingly.the courtfound no legal barrier to a wife continuingher domicile after her manage. Id. 

I L 
i)' 

IoN.D. CENT. 5 54-01-26 (1992) (an'individual's Tsidycd d ange a m'bec h a & d  ~ 1 7CODE by
acrand intent). ' 

~ ~ - - . . _ "  ­
"See PA. STAT. ANN.tit. 53. 5 6913 comment (1992). The Pennsylvania legislature amended seaion 6913 to defme domicile as"& voluntarily fmed place of 

tion of a penon.!' See id. ' h e  atawte prevjously had defied domicile gs "the place in wGch a man has voluntarily fixed the habitaiion of himself and his 
y." See id. Under current Pennsylvania law, "the domicile of a W C X ~ U L . C ~ M O ~be e t e d  by her hqsband's psidence." Id 

W e e  TIA. CODEA".4 20-91 (Michie 1992), Kerr v. Kerr, 371 S.E.2d 30 (Va. chmon-law d e  h a t  a wife must 
follow her husband's change of domiciIe). ' . I . 

I .-I 
I 3 W A S H .  CONST. BR 31,$  1 ality of rights and ,respnsib 
ANN.9 26.16.160 w e s t  1992). , , , 

I4As a general rule. a state may tax the income of its dcmidianes wherever that income may have been earned. 
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Cobld Ellen be subject to taxation by all $he srates? If 
Ellen is consideredtD be a domiciliary'or smtutprf k$ident of 
several stam,she probably Wiu have'to file 
state, receiving credits for the income taxF" made? 

drafting Ellen's will, what do 
urmney choosefor Ellen? Because Ellen still,owns property 
in State X ,  that state arguably has the greatestLintexqt in the 
testamentary distribution of her estate. Accordmgly, tlie LAA 
pbably should name X as Ellen's domicile in the will, unless 
Ellen intends to establish domicile elsewhere. 

Could Ellen @ect her domiciliary stam by registering to 
voce in Scute Z? Some states consider registering to vote in a 
state to imply the registrant's intent to establish domicile 
there. The LAA should advise Ellen to think carefully before 
registering to vote in a state other thin X. 

What about Bob? Is he subject to the same confusing hws 
of domicile and statutory residen The Soldiers' and 
Sailors' Civil Relief Act (SSCRA)15 tects Bob from losing 
his original domicile in State Y and inadvertently acquiring 
domicile in State Z when he moves to Z pursukt to military 
orders. Likewise, the SSCRA prokts Bob's rpilitary income 
from taxation by State 2.16 Bob can lose his domiciliary 
status in State Y only by forming the intent to change his 
domicile and by taking affmative steps to establish ties to a 
new state. Accordingly, if Ellen registers to vote in State 2, 
Bob will remain a domiciliary of Y.If Bob redst&s to vote in 
2,however, he may risk losing his status as a State Y 
domiciliary. State Z may interpret Bob's decision to register 
to vote in 2 as evidence of his intent to establish domicile 
there." 

An attorney faced with a case similar to the hypothetical 
situation described above should research the laws of each 
state carefully, paying close attention to conflicts of law 
provisions, before advising his or her clients. The LAA well 
may find that no clear-cut answers exist; if so. he or she must 
take care to explain this ambiguity to the clients. Major 
Hostetter. 

I > 

1550 U.S.C. a i .  8 574 (1988). 

Tax Note 
1 , 

I 

* , 

1 The Internal Revenue Service (IRS) recently revised two 
publications that LAAs may find of interest when discussing 
tax matters with cliekts. Legal assistancd attorneys may order 
these publications h m  the IRS by calling (800) 829-3676. 

Publication 44818 describes federal tax law provisions 
governing estate, gift,and 'generation-'skipping transfer taxes. 
It discusses marly estate and gift tax questions that commonly 
confront LAAs. Publicorion 594,19 which typically accom­
panies a bill for overdue taxes,advises taxpayers of their rights 
and responsibilities with respect to unpaid taxes. The publica­
tion also contains telephone numbers that taxpayers may call 
for assistance and describes the IRS's Problem Resolution 
Program, payment arrangements, liens, levies, releases of 
levies, and seizures and sales of property to satisfy tax debts. 
Major Hancock. 

I 

Willsand Estates Notes 

. SeTvicemn's GroupLife Insurance 

Congress recently increased the maximum available cover­
age for Servicemen's Group Life Insurance (SGLI)from 
$100,000 to $200,000.20 This note sets forth some of the 
factors that a client should consider before signing up for 
SGLI, or increasing his or her existing SGLIcoverage. 

Many soldiers do not need significant life insurance cover­
age. Similarly, many soldiers who are not married and who 
have no children are overinsured. Even soldiers who are 
married or who have children may find that other government 
death benefits21 eliminate the need for significant insurance 
coverage. These soldiers might profit more from saving or 
investing their money than they would from spending it on 
insurance premiums. 

I 

I6I f  Bobhas lived in Z long enough to be considered 'etatutory resident," the SSCRA will n u  bar State Z from taxing his income from civilian sources. See id. 

a M m y  M t e s  provide &at regiakring to v u e  may be considered evidence of intent to establish domicile. See, e.g., Veldhuyzen L Wright. supra note 1 ,  kt 16. 

W " A L  R E v mSERV., 8. FEDERAL &ATE 

~Vetcrans'Bmefiu Act of 1992. Pub. L No. 102-568.# 201.106 Stat. 4320.4324. 

aSignificant benefits ordinarily available to reMce rnernben include Dcpendenq and Indemnity Compensation, Social Secutity, Dependents' Educational 
Atairtanee. and h e  death gratuity. A former iervioc manber who has retired after complaing more than 20 years' active military service.or who would be eligible 
for Reserve Component rerirul pay if he or she WCE nu less than 60 years old, also may elect to participate in the Survivor Benefit Plan. 
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I f  a soldicr docs nccd significant insurancc covcragc, hc or 
shc should compare thc rcspcctivc advantagcs of commcrcial 
covcragc and SGLI. Unlikc commcrcial insurancc premiums, 
SGLl prcmiums do“not incrca ith thc age of thc insured.22 
Considcring cost as thc only criicrion. soldicrs in ihcir twcntics 
or low thirlics may find cornmcrcial tcrm insurancc to be a 
bcttcr dcal than SGLI. Oldcr soldicrs. howcvcr. usually will 
rind SGLI to bc chapcr than commcrcial insurancc.23 

Pricc asidc. SGLl and commcrcial insurancc plicics ortcn 
difrcr substantially. Unlikc commcrciat insurance, SGLI 
proccctis arc paypblc rcgardlcss of thc C ~ U S Cof thc insured’s 
dcath.24 Scrviccman’s Group Lifc Insurancc has no “war 
clausc,” nor docs it conhin a clausc withholding policy pro­
cccds from a soldicr’s bcncliciarics if thc soldicr has conrrib­
utcd to thc causc or his or hcr dcath. Morcovcr, SGLIordinar­
ily docs not rcquirc prcmf of insurability. A s  a gcncral rule, a 
soldicr must providc proof of insurability only if he or she 
wishcs to incrcasc SGLI covcragc.” Significantly.the rcCcnt 
changcs in maximum availablc SGLIprotcction introduced an 
cxccption LO that rulc-anyonc who wishes LO incrcasc SGLI 
covcragc bctwccn now and 31 March 1993 may do SO without 
providing proof of insurabi1ity.x This cxccption extcnds not 
only to scrvice mcnhcrs who currcnily arc insured at $lOO,OOO. 
but also to thosc who had lcsscr covcrage or no coverage.27 

Bccausc SGLI is administcrcd by an agcncy of the federal 
govcrnmcnt. very little possibility exists that a valid SGLI 
claim will not be paid fully and promptly, Commercial 
insurcrs, on the other hand, often vary in the efficicncieswith 
which thcy handle claims. 

Soldicrs with sizable asscts2R may obtain a benefit from 
commercial insurancc hat SGLI cannot offer. Both SGLI and 
comrncrcial life insurance proceeds are .includable in an 
insur$’s gross (axable estatc.29 Procccds ‘from commercial 

hbrievcr, can bo placed in an 
insurancc mst. If properly draftcd, this t rust  
life insurance proceeds from thc insurcd’s gross taxablc 
estalc.30 Conbcrskly, SGLI proceeds cannot be placcd in a 
trust that would exclude thcm from fcderal laxation.31 Becausc 

inal estate tax rate can excecd fifty pcrccnt.32 the 
dccision to purchase SGLI may have a 
on a largc csmate. Major Pctcrson. 

Living Wills 

An LAA often will have to draft a living will for a client 
who wants to ensure that health care providers and family 
members comply with the client’s directions about the care 
the client should rweive if he or she bccomcs tcrminally ill or 
entcrs into a vegetative condition. Army Regulation 27-333 
rcquircs an LAA to assist clicnp in preparing various health 
care dircctivcs, including ljving wills. pwcrs of attorney for 
health care, and anatomical gift designations.34 Attorneys and 
paralegals may find the following questionnaire useful for 
informing clients about living wills and helping them to 
organize their thoughts beforc legal assistanceinterviews. 

LIVINGWILLQUESTIONNAIRE 

DEFINITION: A Living Will is dif- i 

ferent from a Last Will and Testament. A 

-


22‘Ihcciirrcnt monthly rate lor all SGLI coverage-regardless of the age of the insured-is $0.80 per $10,000of coverage. Message, Headquarters,Dep’t of ,Army, 
DAPE-MR, subject: Scrviccmen’s Group Lifc Insurance Program Change, para. 5 (0700272 Nov 92). 

23A Look a1 Three Insurers. AIRFORCETms. Nov. 23.1992, at 1 I A .  
I 

%See DEP’TOF ARMY. REG. 608-2. PERSONAL AFFAIRS: G o v ~ ~ v ~ i mLIFEINSURANCE, ch. 2 (I5 Oct. 1989). 
I ,  

=1d. para. 2-26. 

1%Message. suprd note 22. para. 2. 


*’Draf~Message, Aeadquanen. Dep’t of Army. DNA-LA, subject: Legal Assislance on Servicemen’s Group Life Insurance (SGLI)Elections, para. 6 (8 Dec. 

1992). . ­ 


”’lhe unified credit protects the first $6Oo.O00 of a decedent’s estate from federal taxation. See I.R.C. 9 2010 (1988). Certain key members of Congress want to 

reduce the unified credit substantially, which would reduce the $6oo,ooO ux shelter. 


29See id.;see ofso United Scales v. Wells Fargo Bank. 485 U.S. 351,355 (1987); United States Trust Co. v. Helvering.307 U.S. 57 (1939). 


30T0 exclude life insurance proceeds from his or her gross laxable estate. a policy holder must divest himself or herself of d ”incidents of ownership” m the 

insurance policy. LR.C. 9 2042 (1988); see also Dorson’s Eaate v. Gmmissioner. 4 T.C. 463 (1944). 


31Certah “incidents of ownership,’’ such as h e  right to designate and change benefidaries, see LR.C. 9 2042 ( I  

U.S.C.A.0 1970(a) (West 1991). Because h e  statute does not provide for an inevocable assignment ny or a trust. see id., soldiers are 

legally incapable of divesting hemselves of these incidents of ownership. 


.I*LR.C.9 2001 (1988). F 

33DEP’TOF ARMY. REG.  27-3. b G A L  SERVICES: ‘ h 3  A R M Y  &GAL ASSISTWCEPROGRAM (30 Sept. 1992). J 

, Y  

34See id. para. 3-66. \ I 
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Living Will is a document authorizing or 
mandating the withholding or withdmwal of 
specified medical matment in the event of 
catastrophic illness. 

The document states the signer’s desk  to 
be allowed to die a natural death when two 
or more physicians have determined that the 
signer’s death is imminent because of incur­
able disease,terminal illness, or injury. The 
document also may state the signer’s deci­
sion not to be kept alive by medicines, heroic 
measures, or artificial means. 

Most states require a patient’s physical 
condition or prognosis to be terminal or to 
“reach a state of deterioration sufficient to 
trigger the authorization [to withhoId medi­
cal treatment]” before they will give effect 
to a Living Will. This requirement advances 
a state’s interests in preserving life, prevent­
ing suicide, and protecting the integrity of 
the medical profession. 

REQUIREMENTS. Requirements for 
enforcing Living Wills vary from state to 
state. Many states require that the declara­
tion be executed before being used. On the 
other hand, some states require that a patient 
be terminally ill when the declaration is 
executed. A state-by-state guide is available 
for your reference. 

PROXY. A proxy is a person you appoint 
to be your Health Care Agent. Your deci­
sion to appoint a proxy must be entirely vol­
untary. Moreover, you should choose a 
person whom you trust and who you know 
will respect your decisions. Select an alter­
nate proxy if possible. You cannot appoint 
an employee of a hospital. clinic, nursing 
home, rest home, or any other state-licensed 
health care facility to be your primary or 
alternate proxy. 

Your Name 

State of Legal Residence 

SocialSecurityNumber 

Name and Adcircss of Proxy 

Relationship 

Name and Address or Alternatc Proxy 

Relationship 

Other Directionsflnslructions: 

Legal assistance attorneys should remembcr that l iving 
wills may be filed in the medical records of a soldicr or his or 
her family members.35 The client must cnsurc that a copy or 
the living will is given to medical treatment facility personnel. 
Copies of the living will should be filed with administrative 
documents on the left-hand side of the client’s inpatient med­
ical treatment record and on the right-hand side of the clicnt’s 
health record and outpatient medical treatment rccord. Major 
Webster. 

’ Family Law Note 

Using the 

Uniformed Services Former Spouses’ Proteclion Act 


to Collect Child Support 


One of the simplest ways for the former spouse of a retired 
soldier to collect child support payments is to invoke the Uni­
formed Services Fomer Spouses’ Protection Act (LJSFSPA).% 
Unlike other child support enforcement mechanisms, the 
USFSPA enables supportobligees to initiate collection actions 
by themselves. The prior accumulation of support arrearages 
is not required. In addition, the collection process is fairly 
quick. If a custodial parent follows all the necessary steps to 
initiate withholding, he or she should begin to receive pay­
ments within ninety days.37 

3’Sec W T oP ARMY. W.#66, MaDlCAL SmvK!@s:MEDICAL RacoRos ADblmslRATION (20 July 1992). Army Regulation 40-66 currentlystates. ‘Living wills 
aTc not l e g 4  binding documents.” Id. pan. 8-2c(2). The Legal Assistance Division. office of The Judge Advocate General (OTJAG), has alerted h e  Legal 
Advisor to the SurgeonGeneral10 th is  emr, and the o f f i c e  of the SurgeonG m d  wiU issue a correctionto the regulation. 

P I 

36Pub. L No.97-252. ti^ X. 96 SUL 718.730 (1982) ( 4 4ng amended at s c a t t e d  sections of 10 U.S.C.).’Ihe portion of the USFSPA dealing with payment 
of disposable retired pay lo aatisfy child and spausal iupponmay bc found at 10 U.S.C.A.8 1408 (West. 1983 & S u n .  1992). 

37See 32 C.F.R. 0 63.6@)(4) (1992). 
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- - - - 

To begin receiving support payments Rurguant to the 
USFSPA, a custodial parent must &nd ;he-appropriatedesig­
nated agent38 a letter, or a signed Department ofDefense (DO) 
Form 2293,39 requesting that the amount due in support be 
withheld from the retiree's retired pay and sent directly to the 
custodial parent. The custodial parent either must serve the 
request on the designated agent, or must send the request to 
the agent by certifiep or registered 1, return receipt 
requested.40 

The former spouse also must enclose a copy of the decree 
ordering the retiree to pay child support.41 This document 
must be certified by court personnel within ninety days of 
service on the designated ager1t.~2If the court order was issued 
while the retiree was on active duty,,and he or she was not 
represented in court, the order-or other coui documents sup­
plied with the order-must certify compliance43 with the 
SSCRA.44 

If the former spouse presents his or her request for with­
holding in a letter, the letter must include the following items: 

.; 	 spouse and his or her estate'willbe Liable for 
any future overpayments and that all 'over-

Certain limiklions may h i t  (a former spouse's ability to 
use the USFSPA to collect child support, For example, only 

,
CoastGuard: ' 'hnny: 

Defense Fmance and 
Accounting Center 

Indianapolis Center 
AT": DFAS-IO-GG 
Fon Harrison, IN46249-0160 
(317) 542-2155 

Marine Corps: 

Dcfense Fiance and 
. Accounting Center 

Kansas dity Center I I 

Kansas Ciiy,MO 64197 
I (816) 926-7103 

41fd9 63 6(b)(l)(i1). 

42/d 5 63 6(c)(2). 

43/d 9 63 6[c)(4) ) '  

,, 4450U : X  app. $8 501-591 (Wesi 

I - , I 
Air Force: 

Defense F i a n c e  and Commanding Ofliccr (LGL) 
Accounting Center PS.Coast Guard Pay and I'erscnmcl Center 

Denver Center 
A T I N :  GL 
Denver, CO 80279 
(303) 370-7524 

4 1 ? i  

Navy: 

. I 


Cleveland, OH 44199 

rom Retired Pay. This fmn is availablc at local miliiary financc orridcs. ' 
. I 

. ­

. ._ - - _. 

-
4s32C F K  4 63 6(b) (1992) The cumdid1 parcnt alto mu51 givr noiicc if a child narncd in I 
emancipauon, adopuon, or death. See td 
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‘‘disposable retired pay”‘is subject to withholdingP6 C6nse: 
quenuy, a retiree can s%ld a significant pc&on of his or her 
gross retired benefits from attachment under &e USFSPA by. 
electing p4c ipak  in the survivor t Program47 or by 
waiving retired pay in:lieu of veteran’s disability pyments.4 
Moreover, upless the f o k e r  spouse obtains a garnishment 
order, he or she can attach only half of the pt ip’s  disposable 
retired ~ a y . ~ 9Finally, a former spouse can’use the USFSPA 
to collect support mearages,only to the extent that arremges 
are ordered to be satisfied in the vnderlying order and 
quantified in the order or in ancillary court 

After a retiree receives notice that his spouse 
is seeking payment of support obligations from the retiree’s 
retired pay, he or she has only thirty days to respond before 
the financecenter will begin withholding. A retiree’s defenses 
to withholding are limited. ‘Heor she may avoid withholding 
only by presenting the desighated agent with court-certified 
documents showing that the former spouse’s underlying 
support order has been satisfied. vacated, modifred, or other­
wise set aside. Major Connor. 

correck immi@tion procedures. This note &scusst% the steps 
American citizens must follow when bringing their alien 
spouses into the United states and the problems they may 
encounter if they try to circumvent Immigration and Naturali­
zation ms)procepures. 

An Example Qf an IncorrectEntry 
and Its Codsequences 

Recently, an American soldier stationed in Germany 
mvelled to +e United States with his fiancee to be married. 
The fiancee, a German citizen.,entered the United States as a 
tourist under the Visa Waiver Pilot Program (YWPP).SI After 
their wedding, the soldier and his wife returned to Germany. 
The soldier later was reassigned to a military installation in 
the United States. Planning to join him, his wife again entered 
the country through the VWPP. She then was three months 
pregnant and the soldier did not want to leave her alone in 
Germany. He wanted to be with his wife throughout her preg­
nancy and he hoped that their baby would ,beborn a United 
States citizen on American soil. 

Officials of the INS allow oldier’s wife to leave the 
The Pitfalls of Using the’ aiver Program ’ airport temporarily after she in America. Ultimately, 
to Bring Alien Spouses into the United States however, neither a team of lawyers, nor an intense media 

r campaign, could deter the I N S  from forcing the wife to dcpan
’ American soldiers who marry citizens of other cohntries the United States.! She then had to spend several months in 

sometimes experience difficulties when they return to the Germany, waiting for t:.e INS and the State Departmcnt to 
United States with their alien spouses.50 Occasionally, sol- process the documentation necessary to grant her a visa and 
diers will aggravate these problems by failing to follow permanent resident status.52 

4 

46 10 U.S.C.A. 0 1408(a)(4)(West Supp. 1992),defmes disposable retired pay as follows: 
~ , 

[Tlhe total monthly retired pay to which a memberis enlitled (other than the retired pay of ember retired for disability under chapter 61 of 
this title) less amounu which- I 

(A) are owed by that member to the United States for previous Overpayments of retired pay and for recoupmcnts required by law 
resulting from entitlement to retired pay; 

(B) are deducted from the retired pay of such member as a result of forfeitures of retired pay ordered by a court-martia 
of a waiver of retired pay required by law in order to receive compensation under title 5 or title 38; 

(C) in the case of a member entided to retired pay under chapter61 of this title, A r e  equal to the amount of retired pay of the member 
under that chapter computed under h e  percentage of the member’s disability on the date when the’member was retired (or the date on 
which the member‘s name was placed on the temporary disability retired list); or 

(D) are deducted because of an cleaion under chapter73 of this title to provide an annuity to a spouse or former spouse to whom a . , 
payment of a pomon of such member’s retired or retainer pay is being made pursuant to a coun order under this section 

47See id. ch. 73. 

“See Mansell v. Mansell, 490 U.S.581 (1989). “[Ulnder h e  [USESPA‘S] plain and precise language, state coorts have been granted authonty to meal disposa 
retired pay as ccxnmunity [or marital]propeny; they have not been granted authority 10 treat total retired pay as community [or manlal] propeny.“ Id at 589. 

4932 C.F.R.5 63.qe) (1992). ( ,  

soUnless the context iridicates othekse.  the t e rn  “alien spouse” as used in this note includes any foreign national who has married an American qiuzcn whde 
livlng in a foreign country. or who attempts to enter h e  United Stales with h e  mtenuon of . g his or her Amencan fiance or fiancee. 

,- slSee 8 U.S.C.A. 5 1187 (west Supp. 1992); 8 C.F.R. 5 217.1 (1992); see o h  Immigration & Naturahzation Sew. ,  Form 1-791, Visa Waiver Pllot Program 
Information Form (26 May 1988). 

52The desire to avoid a delay of several months. during which the United States consulate and the I;vS process an alien spuse’s  cnlry documentation, prompts 
many couples to try to circumvent the eslablished legal procedure for obtamng permanent resident status for alien spouses. !’hen an alien spouse IS pregnant. thu 
delav assumes added significance because h e  duration of the processmg time may determme whelher lhe child i s  born fn h e  foreign country or the United Stales. 
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Proper Procedurefor Obtaining on Imm 
, for on Ali& J p y s e  

1 I 

An Amcrican citiicn scckingm obmin an im 
for his or hcr alicn spousc-or "bcncficiary," in  INS par-i 
lancc53-must bcgin by filing a pctitions4 asking Lhc Attorney 
Gcncralss to cslablish Lhc alicn spousc's immcdiatc rclativcs6 
slatus.57 The bcncficiary and Lht: pctitiwcr also must com­
plctc INS Form C-325ASRand submit it with thc pctilion.59 
An INS official thcn will investigalc the information sct forth 
in thc pctition. If Lhc official dcnics the pc1ition.m shc pcti­
tioncr c a n  slppcal to thc Board or Imrnigralion Appeals within 
fificcn days of thc mailidg'of thc dcnial notification.61 On Ihc 
olhcr hand, if thc INS official dcccrmincs that rhc bcncficiary

I 
t 1 ' 1  

actually is an immcdiate rclativc of Lhc pctitioncr, hc or she 
will approvc Ihc pctition and will fonyard onc copy of it to thc 
Slate Dcparlment.62 The Sk$c Dcpartmcnt Lhcn will authorizc 
the United Statcs consulatc 'scrving the arca in which the ,­
bcncficiary rcsidcs to grant immcdiate rclativc prefercncc 
statu's 'to the bcncficiary.'63 The cbnsulatc will provide the 
6cncficiary'whh a Fbrm OP-17/64 and an immigrant visa
application packc1.a I 1 1 

After fillirii out an application for an immigrant visa,M 
completing a biographic data form.67 and gathering all 
necessary dor2umentation.a the beneficiary may send a com­
pletcd Form OF-16969 to the consulate to advise the consular 
officers lhat he or she i s  ready for an intervicw.70 After the 

, I  

I '  

S30cncrally s p k i n g .  a bcncficiary may hc any alicn on whose bchalf an American citizen fdes a pctition with the INS. See, e.g.. 8 C.F.R. 5 204.1(a) (1992) 
(using tcrp tu dcscribc an alicn !or whom an qmcrican pctitioner rcquFsts prcfcrencc or immediate relative slatus): id. 5 214.2@)(1)(using term to describe an 

v I ­idicn arrianccd t& an Amcrican citi7m, for whom the citiixn i s  sccking a visa). 
I *  C I 

54See Immigration & Nruraliiation Scrv.. Form 1.130. Petition loClassify Status of Alien Relative fcn Issuanceof Immigrant Visa (28 Feb. 1987). Along with the 
pctition. thc pctilioncr must submit proof that he or she and the bendiciary are lawfully mamed. see 8 C.F.R. 5 204.2(~)(2)(1992), and must pay a fee of 575. see 
id. 5 103.7. 

5JAn American citizen residing in AUSI enhany. Greece,'H&g Kong. India,Italy. Kenya, Korea, Mexico. fie Philippines.the Republic of Panama, Singapore. 
Thailand. or the United Kingdom must file his or her pelition with the overseas INSoffice designad io act on that petition.-!See 8 C.F.R.9 204.l(a)(3)(ii) (1992). 
The bcncficiary nccd not reside in the same jutisdiction as h e  petitioner. Id. A petitioner residing in any olher country may fiie a Form 1-130at the United Slates 
consulatc that has  jurisdiction over thc pctiGoner, regardlcss of the bcncficiary's residence or physical presencz at the time of filing. See id. 5 204.1(a)(3)(iii). A 
pctitioncr msiding in the United Slates must file his or her petition at the INSoffice having jurisdiction over his pr her p l a s  of residence. See id. 9 204.l(a)(3)(i); 
seeulso22C.F.K. 5 42.42(1991). 

s6See 8 U.S.C.A.5 1151@)(2)(A)(i)(West Supp. 1992) (defining "immediate relatives" as the children. spouses. and parenis of an American citizen);;ee ulso id. 5 ­1 151(b) (providing h a t  immcdiate rclativcs an: not subjcdt'to the direa quotas that Con/gess  ordinarily places m aliens LO whom federal authorities may issue 
immigrant visas). 

57/d.5 1154(a); 8 C.F.R. 5 204.1 (1992). See generally 2 GORDON IMMIGRATION T.FRACOMW.& MAILMAN, LAWAND PROCEDURE5 41.01 (1992); AUSTIN JR., & 
C. R ~ L .  F U N D A ~ :  A GUIDE 5 3.2 (1992).STEVEN IMMIGRATION TO LAWAND P R A C ~ C F J  

581mmigration&Naturalization Sew.. Form G-325A. Biographic Data Form (1 OCL1982). I 

5gSee8U.S.C.A.51154(a)(WestSupp. 1992):8C.F.R.5204.1 (1992). 

60See 8 U.S.C.A. 5 1154(c) (West SUpp.'1992) (discilssing the restrictions m future entries of aliens involved with mamage fraud). Section 1154(c) states that a 
pctition will not be approved if 1 

(1) the alien has previously been accorded has sought to be accorded. an d e d i a t e  rekativk or preference status as the s p s e  of a citizn 
of the United States or the spouse of an alien lawfully admitted forpermanent residence, by reason of a maniage determined by the Attorney 
General to have been entered into for the purpose of evading the immigration laws, or (2) j f  the Attorney General has determined that h e  
alien has auempted or conspired io enter into a marriage for the purpose of evading the immigration laws. 

Id. 

' 1
a18 C.F.R. 5 204.1(a)(4) (1992). ' , 

J 

628 U.S.C.A. 5 1154(b) (West Supp. 1992). 

63 Id. 
I 

71, Immigraticm Visa Appointment Form. ' I t 

6s9 DEP'TOF STATE,FOReroN A P P ~MANUAL,5 42.63. P.N.9.app. J, at J-73 1 (Matthew Bender & Co. 1991) [hereinafter FAM]. 

66Dep't of State. Form OF-230, Application forhmigrant Visa. See generully 8 U.S.C.A. 1 1202 (West Supp. 1992);22 C.F.R. 5 42.63(a)(2)(1991). 
, I 

mSee Dep't of State, Form OF-179. Biographic Dala Form for Visa Purposes;see also 9 FAM. supru note 65.5 42.63, N.l.1 ,  app. J. at J-724. 
7 

68See 8 U.S.C.A.5 1202(b) (West Supp. 1992); 22 C.FR. 5 42.65 (1991). , 

69Dep'~of State, Form OF-269,Visa Doaunem TransmittalLemer. 1 , 

'O9 FAM. supru note 65. # 42.63, P.N.4.1-2(a), P.N.8(1).app. J. at J-728. J-730; see olsa id. 5 4263. w. VIL 
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interview, the consulate will approve or deny the beneficiary's 
visa application." If it approves the application, the consulate 
will issue a visa that will be valid for four months.72 The 
application 'and approval process can take from several weeks 
to several months to complete?s 

When a beneficiary enters the United States, he or she is 
classified conditionally as a permanent resident74 unless he or 
she hasbeen married to the petitioning spouse for two years or 
longer. In that case, the beneficiary will receive full perma­
nent resident status.75 

Procedurefor Obtaining 

Visasfor Alien Fiances and Fiancees 


A United States citizen who wishes to get married in 
alien residing outside of the United States must 

file a petition76 bn bchalf of that bcncPiciaryn with thc INS 
district office for Lhc citizcn's statc of rcsidcncc.7* ,With his 
petition, the ciiizen must submit cvkicncc Lhat thc citi'hn and 

isonally qo more ban two years bcrorc 
n7? and hat each has h c  intcntion and 

the legal capacity to &rry Lhc olhc; within nincly days of Lhc 
beneficiary's entry into the tJitcd Slatcs.*O Thc bcncficiary 
cannot appty for adjustment D stiltus to pcrmancnt rcsidcnt if 
he or she,fails to marry the,pctitioncrwithin nincty'days of 
entry.*' ' If the INS approvcs ~ h cpctitioncr's rcqucst. it will 
send the petition to the Unitcd Stalcs consulatc in thc counlry 
in which the beneficiary rcsidcs. Thc bcncficiary thcn will 
have to'submit a nonimmigrant (K-1) visa application on 
Form OF-156,82 along with thc ncccssary supporting docu­
mentation.83 Consular officials will arrangc an intcrvicw with 
the beneficiary and, if they approvc his or hcr application. thc 
consulate will grant the beneficiary a K-1 visa that will hc 
valid for four months.84 

7lSee 22 C.F.R 5 42.1 I&) (1991). The alien spouse is granted amditional resident (CR-1) visa status. See id. 

._ 
728 U.S.C.A. 5 1201(c) (West Supp. 1992); 22 C.F.R 5 4272(a) (1991). A visa may be. replaced when an immigrant can prove to the satisfaction of consular 
officers that he or she could not use the original visa during the four-month validity period because of the occurrence of events bcyond the immigrant's control. lor 
which the immigrant was not responsible. See id. 5 42.74(a). 

7 3 ~ e e  supra note 57.5 3.3; 5 CORDON B GORDON. I M M I G R ~ ~ Ngenerally 2 G O W N  L M-, supra note 57 ,5  55.01(3); ~ r u G o m& BU. LAW A r k  
P R ~ U w !55 114.02 to .03.114.09 (1992). for an overview of the lime frame involved in visa processing. 

748 U.S.C.A. 5 1186a(a) (West'Supp. 1992); see Immigration ACLof 1990, Pub. L. 101649, 55 701-702. 104 Stat. 4978.5085986. The 1990 act introduced 
provisions limiting alien spouses, fiances, fiancees. and other categories of individuals to conditional permanent resident statuses in an attempt to stem the 
increasing number of sham marriages between United States citizens and foreigners. See generally9 FAM, supra note 65.4 42.63. P.N.5,app. J. at 1-729. 

758 U.S.C.A. 5 1186a (West Supp. 1992); 8 C.F.R 55 216.1 to .4 (1992). 'Ihe INS will m o v e  the conditional status if. "during the 90-day period before the 
recmd anniversary of the alien'r obtaining the status of permanent resident on a conditimalbasis," the alien spouse and the citizen spouse jointly submit a pi l ion  
to the INSdistrictdirector having jurisdiction Over the alien's place of residence. See 8 U.S.C.A.5 1186a(c)(l)(A)(West Supp. 1992); see also 8 C.F.R $216.5(a) 
(1992) (authorizing waiver of quirement to file petition for ranoval of conditional atatus in cemin situations). The alien spouse of a soldier stationed in the 
United States may file for naturalization three years after entering the United States if he or she meets the following mndiuons: (1) hcor she lived continuously in 
a married st(LLuswith the citizen spouse during the three-year perid; (2) he or she was present physically in the United States for 18 months of the three-year 
period; (3) he or she resided wilhin the UniIed h t e s  for six monlhs before filing his or her petitionfor naturalization; (4) he or she can meet the requirements for 
lawful admission to the United States 'as a permanent resident, as well as the age, character, loyalty, literacy, and education requirements for naturalization; and (5) 
he or she agrees 10 take the oath of allegiance to the United States. See 8 U.S.C.A.5 1430(a) (West Supp. 1992); see a h  DW'T OF ARMY,REG. 608-3. PERSONAL 

PERSONNELAFFAIRS:NA-TION AND C ~ " S H ( POP MILKARY AND m m ,para. 2-4 (15 May 1979). 

Tmmigrationd Naturalization Sew., Form I-lBF, Petition LOClassify Nonimmigrant as Fiance/ee 0Oct. 1987). 

nsee  supra note 53. 1 

'88 U.S.C.A.5 1184(d) (West Supp. 1992). 

T h e  Attorney General has the discretion to waive the requirement that the petitioner and the benefiaary must have met personally within (wo years of filing. See 
id. 'Ihe federal government will waive this requirement only when enforcing strict compliance would cause the petitioner extreme hardship, or would violate. strict 
traditional customs,of Jle benefidary'n culture. See 8 C.F.R. 5 214.2@)(2)(1992). 

r ' 


8OSee 8 C.F.R. 5 245.l(b) (1992). If h e  a h  and the alien do not marry wilhin 90 days of the alien's entry into the United States. the alien will have to leave the 
country. See id. If the alien mfuses to do so. he or she may be. deponed. See generally 8 U.S.C.A 85 1252-1253 (West Supp. 1992). 

818 C.F.R. 0 245.1@)(13) (1992). . .  

W e e  2.2C.F.R 5 41.103 (1991); Dy't of Sme. FormOF-156.Nonimmigranr Visa Application;seeolpu 8 U.S.C.A 5 1202(c) w e s t  1970). 

a 2 2  C.FR 5 41.105 (1991); see 8 U.S.C.A. 5 12ot(d) (West 1970). 

"See 22 C.F.R.5 41.81 (1991). 
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The VWPP+tsSackground and q@irions , he or she must seek entry as.a nonimmigrant 
, visitor for ninety days or 1ess;W 

c. 

valid for at leastone year;95 
1 I 

es are Andoria, Austria, Belgium, Den- he or she must complete,andsign Form I­
e, Germany,90 Iceland, Italy, Japan, 94W,96md i I I ,  ' t .

Lidkitenstein, Lhxembourg, Monaco, the Netherlhds, New I .  

Zealand. Norway, San Ahrind: Spain: Sweden, Switzerland, he or she must waive all rights of 
1 

> or appeal from.an INS admissibility deter-
To be eligible for admission into the United States under hts to contest a depor­

thisprogram, an alien must fulfill all of the following require­

, ,  
ust'possess a valid piy&rt if he 0';,"he has violafea conditions of previous entries under 

the propm,9! is "excludable" from the United Sb/es,Pg yr is 
" a designated country;= I 8 a threat to the welfare.'health. safety, or security 'of the United 

he or she must be a national of a designated StateS.100 I I __  
counay;93 

i 

~~~ 

1 ,  ' 

r $ 1  

8 5 h b .L. No. 99603,5 313(a). 100 Stat. 3359,3435. 


861he v\yPP terminates on 30 Sepsemkr 1994. See 8 U.S.C.A. 5 1187(f) (West Sup.  1992). 


mc~ngRssno longer limits the number of countries that can partidpa; in WP. he citizens of 

citims now may take advantage d t h e  program. See ImmigrationAct of 1990. Pub. L No. 101-649.104Stat. 4978; see alro 8 U.S.C.A. 3 1187(c) (West Supp. 

1992) (setting forth the criteria the Attomy General and the S c  ry of State must use to designate 3 foreign country as a participant in the VWPP). F 

L ' I 

8 ~ sC.F.R. 5 2121(i) (1992j. ' I 

898 U.S.C.A. # 1187 (Wed Supp. 1992): 8 C.FR. 4 217-1 (1992); see u 
Information Form (26 May1988). . , . 1  

9~Gennancitizens who hold d i d  and who reside in the former East German region of the Federal Republic of Germany also are elig 
United States under this prcgram. Before German ramification in 1991, the VWPP was availableonly to citizens of West Germany. 

I 

91Sce 8 C.F.R Q 217.5(a) (1992). Bwf #.id. # 217.5@)(resuictingh e  VWPP eligibilitiesof some aubjem of the United Kingdoin). 
I I - 4 

, !
928 U.S.C.A. 9 ll87(a)(2) (WestSupp. 1992); 8 CFR 5 2172(a)(3) (1992). 

938 U.S.C.A.5 11W(a)(2)(West Supp. 1992); 8 C .FR #217.2(8)(1992). 


W 8  U.S.C.A. # 1187(a)(l) (West Supp. 1992); 8 C.F.R. 5 217.2(a)(2) (1992). If m anergency prevents an ali 

lime limit. the INS district director having jurisdiction over the place of the alien's mporary stay may grent the alien an extension of up to30 days. See Id. 8 

217.3(b). 


958 U.S.C.A. 8 1 lR(a)C]) (West Supp. 1992); 8 C.F.R. 9 217.2(a)(3)(1992); see also id. Q 217.6. 


96Immigration k Naturglization Sen.. Form I-94W. cr AmvaVDepartum Form. ' 
# I I , 

*8 U.S.C.A. g 1187(b) (West Supp. 1992); 8 C.F.R. 45 217.2(a)(5)to (6),236.9 (1992). Thisbaiver s h h l  not affect an alien'a rightto claimpolitical asylum &e 
1 187(b)(2) (West Supp. 1992). 

4 ' I  I 
, I 

notes 101-104and sccanpanyingt e x ~  

998 U.S.C.A. 5 1187(a)(4) (West Supp. 1992). An alien who applies for admission and is found to be ineligible because he or ahe is excludable, or who presents 
fraudulent or counterfeit travel documents, will be refused admission into the United States and will be moved from the country without reson to an immigration 
judge. 8 C.F.R. Q 217.4@) (1992). An alien may be deemed exdudable if he or she a dangerous mental illness, ~rtoticsa d d i d ,  or a serious ? 

coruagioua disease; has been convicted for one or morc~ofa variety of criminal offen dmg t ra f t ihg ;  ha's k n  & p a d  f&'the U&d Stat& 
within the last five years; or is a member of a ternxist or subversive organization. See 8 U.S.C.A. 5 1182(a) (West Supp.1992) (enumerating specific classes of 
excludable aliens). ' * I  , I a 

I W 8  U.S.C.A.5 1187(a)(5) (West Sup.  1992). 1 .& 
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Limitarions oftha VWPP 

An alien admitted into the United States under the' VWPP 
may not 

extend his or her stay;'Ol 

change his or her nonimmigrant status;lm 

adjust his or her status to that of a perma­
nent resident, unless he or she is eligible to 
do so as the spouse, patent, m child of an 
American citizen;lOS or 

accept employment in the United States as a 
skilled or unskilled laborer.104 

Adjustment o f  Stancs 

Afer Marriage to an American Citizen 


An alien entering the United States under the VWPP as a 
bona fide visitorlm-neither intending, nor expecting, to 
change his or her nonimmigrant status-who marries an 
American citizen while staying in the United States may 
remain in the United States after the ninety-day VWPP 
deadline exph.1W To adjust the alien spouse's status to that 

of a lawful permanent resident, the American spouse must fde 
Forms 1-130 and I-48S1M'before the expiration of the 
deadline.lo* Pending approvall~of the alien's adjustment of 
status,llO the'alien may remain in America for more than 
ninety &yd. 

Conclurwn 

Many American citizens residing outside of thd United 
States will encounter difficulties when they try to bring their 
alien spouses into this country under the VWPP. An alien 
who travels to this country under the VWPP, expecting to 
obtain permanent resident status after marrying an American, 
will face similar problems.111 Alien fiances and fiancees 
entering the country under the VWPP to marry American 
citizens cannot remain in the United States longer than ninety 
days. They must return to their countries of residence to 
process the necessary documentation for K-I visas. 

An LA%should advise a client who harbors any of the rosy 
expectationsdescribed above that the I N S  will not resolve the 
client's problems automatically upon his or her arrival in 
America. Although INS officers have broad discretion in 
these cases,11z they are not required to allow alien spouses 
seeking permanent resident status to enter the United States 
under the W P .  Many INS officials zealously will seek to 

P C.F.R. # 217.3(a) (1992). An alien who fads to maintain nonimmigrnnt atatus  may be deprted. See 8 U.S.C.A 1251(a)(l)Q (West Supp. 1992). 
Moreover. he or she latermay be denied reentry under the W P .  See id. # 1187(a)(6). 

1% C.F.R. 8 2173(a) (1992). 

1mfd. This exception applies only if the aplicant can establish that he or ahe mted the United States lawfully as a visitor and that M explainable change in 
circumstanceshas occurred sincethar entry. 

Iwld. (an alien admitted into the United States as a nQlimmigrant "visitor" under the V W P  "must not engage fn activities in the United States which are 
inconsistent wilh that status'?; see 8 U.S.C.A. 110l(aXI5)@) (West 1970) (describing a visitor as "M alien (other than m e  Caning for the purpose af .... 
performing skilled or unsk i l l ed  labor [in the united states1.. .y'). 

1 M T h e  INS officer at the alien'a port of entry into the United States may determine whether the alien is a h a fide visitor who b eligible for admission into the 
counuy through the VWPP. Seegenerally 8 U.S.C.A.8 1225 (west 1970 & Sup. 1 cussion of the inspection powers of INSofficers. 

lWSee 8 C.FR. 9 217.3(a) (1992) (aliens admitted into the United States under ay not u m d  theh periods of stay unless hey  aIc cligiblc for 
adjusanents of stams as immediate datives). 

1%nrnigration &Naturalization Serv.. Form 1-485. Application for Permanent Residence Status or Creation of a Read of LawfulPermanent Residence (27 Feb. 
1987). 

lmSec 8 CFR.  8 245.2(a)(2)(i) (1992); see aLro id 0 204.l(a)(5)(ii). The petitioner may file the petition for adjusfment of status either in the INSoifibc that has 
jurisdictionover the petitioner's place of residence in the United States or in the I N S  office having jurisdiction over the plaa  in which the beneficiary resides. &e
id. # 204.1(ax3 i ' 

1WSee id 8 245.2+)(5)@) (an applicant for adjustment of Itatua cannot appeal from the INS dirtria director's decision to deny his or her application. but he or she 
may renew the application). 

r" 
'loSee id. Q US.l(d)(Z)(iv)(B). If the INS approvu the Cidzcn'a petition, the State Department will grant the alien conditionalpermanen1 resident status. Id. 1 
245.1(g). 

111See 5 GORDON supra note73. # 114.02(2)(k).& GORDON. 

I1*Sceid. 114.03.114.09(3)(d),11S.O3(3Xa) LO (c). 
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cnsiirc llial individuals I'ollow INS prtxctlurcs prcciscly in 
obliiining immigranl v i y s  Cor spou.scs, or nonimmigranl visas 
for Cianccs or fiancccs. If Lhc pctiiioncr and ihc bcncficiary 
[ail to abidc by Ihc law. thcy may fw,unplcasanl rcpcr­
cussions. Thc INS may ask thc bcncriciary to chmsc bctwccn 
dcparting ihc counwy voluntarily113and king dcporlcd.1l4 
Any soldicr who intcnds to rcturn to Amcrica with his or hcr 

II38 U.S.C.A.5 1254(c)(Wcst Supp. 1902). 

alicn spousc must abitlc at all tinlcs by thc instructions of thc 
Uniicd SLalcs consulalc in ihc I'orcign country in which thc 
spousc rcsidcs Lhc soldicr sccks io bring his or hcr 
spousc into Lhis y whilc thc soldicr is siationcd in thc 
Unircd Staics-by thc instruciions or thc  appropriatc INS 
district orficc. Ms. Sandulcscu."s 

'Claims Report 

United Slates Army Claim Service 



DCA Memorandum of Understanding 

MEMORANDUMOF UN 
BETWEEN 

U.S. ARMY CLAIMS SERVICE, OFFICE OF THE 

JUDGE ADVOCATE GENERAL 


AIR FORCE LEGAL SERVICES AGENCY 

OFFICE OF THE JUDGE ADVOCATE GENERAL, 


DEPARTMENT OF THE NAVY 

AND 


OFFICE OF THE GENERAL COUNSEL 

OFFICE OF THE SECRETARY OF DEFENSE 


I 

SUBJECT: Defense Commissary Agency Claims 

1. Purpose. To adopt procedures for processing claims 
involving Defense Commissary Agency employees. 

2. 	 References. DODD 5105.55 (9 November 1990) 
DODD 5515.9 (12 September 1990) 
DODD 5515.10 (6 July 1965) 

3. 	 Problem. DOD Directives 5515.9 and 5515.10 
empower the Army to settle tort and personnel claims 
against and by DOD employees who are not employees 
of the Departments of the Army, Navy, or Air Force. 
Prior to consolidation of Army, Navy and Air Force 
commissaries into the Defense Commissary Agency, 
e3ch of the military services investigated and settled 
ciaims involving that sewice’s commissaries. Req 
Army claims activities to investigate commissary claims 
arising on Navy, Air Force, and Marine Corps instal­

blations would hinder settlement of these claims. 

4. 	 Scope. To expedite processing of claims from mm­
missary employees or arising out of commissary activi­
ties, each military service agrees to investigate and, if 
appropriate, settle claims involving commissary personnel 
permanently or temporarily employed on that service’s 
installations, regardless of where such claims occur. 

5. Understanding, agreements, support, and resources. 

a. Each military service will investigate and settle 
personnel claims presented by civilian employees of the 
Defense Commissary Agency employed by commis­
saries on that service’s installations. In addition, each 
service will investigate and settle claims for shipment 
damage presented by Defense Commissary Agency 
employees who are transferringto commissaries on that 
service’s installations. 

r“. ‘See 28 US.C. 46 1346(b), 2671-2680 (1988). 
I 

b. Except lor claims arising in overseas countries 
where ‘DODD 5515.8 has assigned single-service 
responsibility, each service will process and, if appro­
priate, settle tort <claimspresented under the Federal 
Tort Claims Act, the Military Claims Act, the Nonscope 
Claips Act, and the Foreign Claims Act which allege 
. /negligent or wrongful acts and omissions by commissary 
personnel employed on its installations. Each service 
will provide litigatioh support for claims involving 
commissary personnel assigned to its installations. 

c. Each service will assert pro-Government claims for 
damage to Defense Commissary Agency property located 
on its installations, except in overseas muntries where 
DODD 5515.8 has assigned single-serviceresponsibility. 

d. Each service will follow its own rules and regula­
tions in investigating and settling claims. The Depart­
ment of the Navy will assign responsibility for settling 
commissary clgims arising on Marine Corps installa­
tions. 

6. Effective date. The effective e of this agreement 

JR.” “MILTOND. FtNCH”“JOSEPHC. FOWLER, 

JOSEPH C. FOWLER, JR. MILTON D. FINCH 

Colonel, U.S.Army Captain, U.S. Navy 

Commanding j Deputy Assistant Judge 

U.S. Army Claims Service Advocate 


General (Claims and 
Tort Litigation) 

”PHILLIPA. MEEK” “ROBERTL. GILLIAT” 
PHILLIP A. MEEK ROBERT L. GILLIAT 

Deputy General 
Counsel (P&HP)’

Litigation Division Office of the ’ 
Air Force Legal Services Secretary of Defense 

Agency 

NewStandard Form 1145 

When a federal agency, such as the Army, settles an adminis­
trative claim under the Federal Tort Claims Act (FTCA) in an 
amount greater than $2500: the funds with which the agency 
pays the settlement come from the “Judgment Fund.”s To 
obtain payment of  an FTCA settlement from the “Judgment 
Fund.” a federal agency must forward a completed Standard 
Form (SF)I145 to the General Accounting Office.6 

5% ‘‘Judgment Fund”is the mularname for the ~ C I ~ M C ~ Lindefinite appropriation established by Congress topay awards, compranises, and setllernenls under 
the FTCAand ccrtsin orhcr ~tamtes.See genendy 31 U.S.C. 5 1304 (1988). 

628 C.F.R. 0 14.10 (1991). 
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The Claims Scrviec is prcpa&tl to hclp‘di:ms orficcs to 
implcmcnt thc ncw sctilcmcni proccdurcs rcflcctctl in thc 

Ninth ,Circuit h l d  !hat thq,hcirs of a dccc:aql-qwdjcal.~al­
prncticc claimantIcould asscrt a qausc of uctiontgg$instthc 
fcdcral govcrnmcpl for wrongful dcalh, even rhough the 
~C~GI.SC~hpd sctdcd his FTCA,otaim,bcforc hc dioEl.91 Con­
scqucntly. thc govcrnmcnt had to pay twicc for thc samc crror. 
By tcvising S‘F I 1  

Lhc 1992 vcrsion of SI; I145 immcdiatcly. The 

distribution channcls, claims personncl should 
ihc ncw acccpmcc languagc on thc 1973 vcrsion of SF II45 

anis and the scttlcmcnt allthority must sign LheJF $I45 The 
claimants must sign in the “ACCEPTANCE”Mock and rhe 
setllementaijthority must sign the form in the lower left block 
as the “huborized designec” of h e  Secretary of the Army.10 
This guidance modilics past practice, in which a claims oflice 

’The upper left comer of the 1992 version of SF 1145 is marked “(Revised 1/92).” 

8974 F A  11 IS (91hCjr, 19p 

In the August 1992 Claims Repon. I askcd Cor your assis­

tancc in making solUicrs morc aware.of.rhc 

claims systcm and oftthe n d  ‘far piivale‘ins 

continuc to rcvicw rcqucsts Cor rcconsidcration and ihc inno­

vativc arguments that  claimants makc to convincc 

waive varibus Iimitations! I havc become con‘ 


substantiation and applying rules of depreciation and maxi­

mum amountsr per itern W category ihvariably wil1,annoy A 

cerlain percentage of claimants, rcgardlCss of how much infor­

mation we gidc ithim before thcir m S. ‘ Nevertheless, ade­

quate, accurate informaiion will hclp most soldiers to protect 

ihcmSclvc~and will makc tt&rn rnorc’Satisfie 


transportation offic 

copmander, )Weall qwe it.to our soldiers ta [providesuffi­

cient information to enable them (a prQtectlhemsclves. -This 

is a very important quality of life issue and our soldiers gecd 


. ..”.. ~ .̂  . ­

./-



Labor and Employ 

I * OFJAG Lob 

r" Eq(,alEmployment Crppokunie Note 

I
EEOC Rules that Compensatory Damages 
Are Available in the Administrative Process 

On 12 November 1992. the ployment Opportunity 
Commission (EEOC) held that the Civil Rights Act of 1991 
(CRA)] makes compensatory damages available to federal 

r administrative complainants.* In Jackson v. United 
Postal Service: the Postal,Servicecertified f u ~relief to 

a complainant even though the complainant's request for 

this "inteqiretation is 

offer of full relief, the Postal Service 

'should have requested from the appellant 
objective evidence of the'alleged damages 
incurred. In thiscase, 
taken the form of re& 

P y d cal care, medication and uansportation to the 
doctor. In addition the agency should have , 

' 8 requested that appellant provide objective 
evidence linking these damages to the alleged 
unlawful discrimination.5 

This issue undoubtedly will be the subject of further scru­
tiny and review. Labor counselors should check the Labor 
and Employment Conference of the Legal Automation Army-
Wide System Bulletin Board System for the latest information 

'Pub. L NO. 102-166.105Slat 1071. 

in this volatile area. In  the meantime,' p 

should be prepared to address the issue of compensatory dam­

ages by using q e  EEOC's new discovery rule6 to obtain 

receipts or bills from the complainant. Mr. Meisel. 


Civilian Person 

ules that an EEO Complaint 
Does Not Constitute Whistleblowing 

In iis secdnd dkision in W i l l i k  v. Department of 
ffJ,the Merit Systems Protection Board (MSPBor 

the Whistleblower Protection Act of 1989 
afford whistleblower status to employees 

who file discrimination co,mplhnts.7 The Court of Appeals 
for the Federal Circuit recently affirmed this interpretation of 

, ' the WPA. 

In SpruiIl v. Merit Systems Profech'onBoard? the Federal 
Circuit reviewed a Boarddecision that followed h e  William II 
&rationalein resolving an individual right of action complaint.9 
The court held &at, although an equal employment oppor­
tunity (EEO) tomplaint is a disclosure of information about a 
perceived violation'of law. the h T A  contemplates only dis­
closures about potentia health and safety hazards of the over­
all administration of government funds-not individual 
employee disputed10 The court noted that the WPA's statu­
tory scheme entrusts the EEOC with h e  role of expcrt agcncy 
for the enforcement of federal equal cmployment'righu.ll 
Accordingly, the WPA does not bring these allegations within 
the purview of the Office of Special Counscl (OSC).12 Mr. 
Meisel. 

: ( 1  

2Jackscm v. United States PostalSew.. No. 01923399 (Equal Employment Opponunity Cmm'n 1992). 

'Id. 


41d. slip op. at 4. 


sfd. slip op.aL 3. 


629 C.F.R. 4 1614.109 (1992). 

1 

'Williams v. Depament of Defense. 46 M.S.P.R.549 (1990), rev'g 45 M.S.P.K. 146 (1990). 

8978F.2d 679 (Fed. Cir. 1992). 

9See 5 U.S.C. 4 1221 (1988). 

lospruill. 978 F.Ba1 692. I I , 

1 lld at 692 & n. 17. 
I'. I 

l2ld at692. 
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Federal Circuit Clarifies nurdens of Prtwl . .  * , abscnt lhc whistlcblowing.l9 Whcn prosccuting an allcgcd 
in Prosecutions of Alleged Retaliating Oflicials 

Thc Fcdcral Circuit has clarified thc csscn f 
proof in disciplinary actions against fcdcral cmployccs3who 
allcgcdly havc cngagcd in prohibitcd reprisals arainst whistlc­
blowcrs.' In Eidmnn v. Merit SystemsProtection Board,l3 the 
kourl rcvicwcd thc OSC's prosecution of a pcrsonncl advisor 
who had rccommcndcd thc rcmoval of a probationcr for going 
ouhitlc thc chain of command lo complain about smoking in 

advisor by two gradcs for two ymrs.14 Thc Fcdcrd Circuit 
affirmcd thc downgradc, bu ointcd out scvcral crrors 

I .in thc Board's Icgal analysis 

ACtcr rcvicwing thc WPA and the facts of thc case, the 
oard's holding that 
rctalishng official 

ctcd.15 Thc o f h a 1  only 
pusiknow that thcsc di crc made.)?, Thc court also 
hcld, howcvcr, thqt thc c osc cvch in rcquiring 
thc rculiating orficial to show by "clcar and convincing" 
cvidcncc that thc whiskblowcr would havc bccn subjcctcd to 

d lhc cmployce not cngagcd in thc whistlc­
our1 distinguishcd bctw 

proof that thc OSC must apply whcn, reviewing a personnel 
action that pcnalizes a whistlcbloyer pnd b e  burdcn that the 
OSC must apply when initiating a pcrsonncl action against a 
rclaliating official.18 The,WPA pcrmits the OSC u, order an 
agency LO lake corrective action on behalf of a whistleblowcr 
if  the OSC shows that a protected disclosure was a "conlrib­
uting favtor" in a personnel action against Lhe whistleblower 
and the agency fails to show by "clear and convincing" 
evidencc that it would have taken the same ,personnel action 

.­

13976 F.2d 1400 (Fed. Cir.1992). 

14SpecialCounsel v. Eidmann. 49 M.S.P.R. 614 (1991). 

lSEidmann,976 F.2d at 1406. 

laid. 

I7Sec id. 

rclaliating official. howcvcr, thc OSC must show that thc 
a "significant factor" i n  thc  official's 
an adversc pcrsonncl aciion against lhc 

hwhistleblower.20 After noting this crror i 

analysis, the  court affirmcd thc dccision bcc 

showed that the OSC actually had met the appropriateburden 

of proof.21 Mr.Meiscl. 


Installations Need Not Participate in 
ork Releash Programs 

Whcn an cmploycc rcpcatcdly has run into iroublc with 
"thc law" in a civilian communily. II-I 
facilitatc the cmployce'h 'cnrotlmcn 
gram. I f  the idstallation dcclinci t 
employee, the employee might bt? inc 

may removc an emp 
,including an AWO 
Lhe employee's rights Lo continued gOvemmcnt 

ZemploymenL however, when Lhc agency could havc prevented 
1 his or hcr incarceration by agrccing to participate in a work 
release program? ? 

Faced with his issue, oneladministrativejudge sustained a 
charge of prolongcd AWOL, bu 
removal For this second offense 
because the agency had failed to 
participatiqn in a work release 
overturned the initial decision and reinstated the removal.= 
The Board found that an agency is not obliged to accept an 
employee for duty under, a work release pr~gram.23 Mr. 
Meisel. 

IBSee id. at 1405. Cumpore 5 U.S.C $ 1214 (Supp. II 1990) (governing corrective actions to prevent reprisals from harming whistleblowers) with id. 9 1215 
(disciplinary actions against employees who commit reprisals against whistleblowen). 

1 

'9See 5 U.S.C.5 1214 (Supp. LI 1990). 
I: 

mSee id. 9 1215. 

*lEidrmnn. 976 F.2d at 1407. 

ZzHuetmer v. Department of the Army. 54 M.S.P.R.472.475 (1992). 

Bid. at 474 (dthg Winslow v. Department of the Navy,46 M.S.P.R.246,251 (1990). urd ,  935 F.2d 280 (Fed. Ck. 1991); Abrams v. Depanment of the Navy, 22 
M.S.P.R.480.486(1984).a~d,770F.2d181(Fed.Cir.1985);Poev.DepanmentofIheArmy,22M.S.P.R.506.509(1984). 
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1 Events that Are 
’ Appealable Aetion May Not Be Subject to a ULP 

Recently, the United States Court of Appeals for the Fourth 
Circuit addressed an extremely complicated area of labor 
counselor practice-duality of fora. In Department of Com­
merce v. Federal LaborRelalionsAurhoriry,Y the Fourth Cir­
cuit held that the Federal Labor Relations Authority (FLRA) 
may not exercise jurisdiction over complaints of unfair labor 
practices (ULPs) in actions appealable to the MSPB, or in 
matters that are linkedinextricably to these appealable actions. 

In the instant case, the employee had been a very active 
union organizer for more than three years-filing fifty-five 
ULP charges (of which four resulted in favorable FLRA 
decisions). six lawsuits, and dozens of Freedom of Informa­
tion Act (FOIA) requests. The employee received a written 
“record of infraction:’u for unauthorized use of government 
computers, conducting p e r s o d  business on government time, 
insubordination, and misuse of administrative and judicial 
procedures, The employee filed a ULP charge upon receiving
the “recordof infraction.” 

Before acting on the ULP charge, the agency ,proposed the 
employee’s removal for the same misconduct The employee
amended the ULP charge “toinclude the removal proposal. 
When the agency later removed the employee, he filed a 
concurrent a@ wid t the actual,removal. 

r“. a 9 7 6  F2d 882 (4th Cir. 1992). 

The FLRA General Counscl issucd a complaint on Lhc ULP 
charge. An’FLRA administrativc law judgc (ALJ) suhsc­
quently ruled in favor of the employcc, noting [hat. although 
removal was  an adverse action that fcll undcr MSPB juris­
diction, the ULP charge challcngd only thc “rccord of infrac­
tion” and the proposal letter-not h c  actual rcinoval.26 (In an 
exercise in circumlocutious logic. thc ALJ round that his 
decision did not impinge on thc MSPB’s itlominion ovcr 
removals, stating that the decision did not prccludc thc agcncy 
from removing the employec. but only forbadc it from rclying 
on the “recordof inFraction” or thc proposal lcttcr as bascs for 
that removal.n The FLRA affirmed Lhc ALJ’s dccision.28 

The Fourth Circuit overturncd lhc FLRA dccision.29 Thc 
court agreed with the agcncy lhat thc p r o p  forum for this 
employee was the MSPB. Citing 5 U.S.C.8 71 16,m Lhc court 
held that, because the subjcct mattcr of  thc ULP complaint 
was linked inextricably to a mattcr appcalablc to thc MSPB, 
the sole jurisdiction over thc disputc lay with thc MSPBPI 
Mr. Meisel. 

e This Information with the Rest of the Team 

, Be sure to,pass these Labor and Employmcnt Law Nolcs to 
the rest of the labor-management team. Share this informa­
,tion with your civilian’personnel officer and your cqual 
employment opportunity officer. 

ULn h e  context ofh t s  case, a ‘written record of i?fracaon’: appears to be equivalenttoa memorandum for record or si documcnt and nol a disciplinary action 
such as a ’letter of rephand.” 

26Depanmentof Commerce v. Federal Labor RelationsAuth., 976 F.2d at 886. 

mid. 
I 

*id. 


29id.at 890. 
6 

’Osee 5 U.S.C. 5 7116(d) (1988) (“Issues which can properly be rais an appeals procedttremay not be raised as unfairlabor practices prohibited under this 
SCCtiOn”. 

, 
, 

31 Department of Commerce v. Federal La 

, 

Professional Responsibility Notes 

OTJAG Standards of Conduct Ofice 

Ethical Awareness instances of professional impropriety, poor communication,
P lapses in judgment, and similar minor failings, typically are 

The Standards of Conduct Office normally publishes sum- resolved by counseling, admonition, or reprimand. More ser­
maries of ethical inquiries that have been resolved after pre- ious cases, on the other hand, are referred to The Judge Advo­
liminary screenings. These inquiries, which involve isolated cate General’s Professional Responsibility Committee (PRC). 
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, 1 ,The ,fqIJowingPRC opinion, which applies Be Army’s
,Rules of Profe&onal Conduct for Lawyers?m a case involv­
ing a legal assistanceattpmey’sinappropriate &malcdmments 
to. and conduct toward, a domestic relations client? is intended 
to ?promotean enhanced[awareness‘of professional responsi­
bility issues and to servi: as authoritative guidance for judge 

i advotates. To stress education and to protect privacy, neither 
I the identity of the offide, nor the name of the subject ’will be 

1 I / ” , !  I ’, ,,‘, 

1 

This opinion involves matters arising from an Army legal 

grounds and forum for divorce. He also explained the 
mechanics of having the client and her husband complete a 
“separation worksheet” [that the attorney provided to the 
client]. 

During the intehiew, the ’clientindicated -thather husband “ 
d admitted [to] committing adultery and [that he] no longer 

desired to remain manied. The discussion brought forth the 
facts that the client had [not engaged in] sexual relations with 
her husband [during the previous] three months and was not 
herself having an extramarital affair. At some point after 
learning these facts, the attorney “jokingly”suggested that the 
client begin an affair. Further, after the client questioned the 

possibility of he 
the attorney “joki 

client could move in with him. (The attorney previously had 
informed the client that he was married and had no children.) 

The attorney admits mmaking both of the statementsin jest -. 
. . . . [qhe  client indicates that she initially thought the 
attorney [was] joking, but as the interview progressed, she 
became displeased with his comments. The attorney indicates 
that he made the first statement-about having an affajr-in 

r 
) r  

an attempt to explore vhether the client was having an extra­
marital affair, [noting that] the existence of such a relationship 
would affect hissubsequent advice to 4he client. The attorney 
further indicates that be imade the second ‘statement-about 
the client moving in with him-in an effort to pacify the client n 

by Snjecting humor into an otherwiseseriousconversation. 

client‘s harid (holding onto her hand lohker than the client 
deemed necessary). Then he hugged thenclient. Realizing that 

1 the client did not appreciate his embrace, the attoniey imme 
I diately apologized. The attorney admits to embracing the 

client, but says that [the embrace] Gas intended only ad a 
goodwill gesture to reassure the client of his support for her
situation: 1 I ‘ , 

‘ I  1 

[The client also dleges that, asl’thetwo s 

[RJesoIutionof this inconsistency [, hbwever,] is 
sary for dispositionof the case. 

the auyhoritieg, ’, She 

her husbhd’? company c o b q d e r  


ng the legal assistance appointment. 

The company commander referred her to the Office-of the 


FInspector General, where she filed a formal complaint. 
[Moreover,] because the client made it known that she did not 

”‘wantto see the &e legat assistance attomey again, the staff 
judge advocate made another attorney available to the client. 

’I 

Regulatory Guidance 

[Anny Regulation (AR)27-3 provides,] “,gal assistance 
attorneys] must exhibit professionalism. The appkarance of 
,the office,the &meanor of pffice personnel, and the appear­
ance and quality of the work product must reflect this pmfes-
Sionalisn.~While it isFdable that a legal assistance attorney

’ 	may attempt ‘to ease the idnotional diicomfortof adient while 
discussing the client’s marital problems, the Committee is of 
the opinion [that] the attorney in the present situation . . . 
exercised poor judgment by injecting inappropriate comments 
(even if intended to be humorous) along with an embrace, into 
an otherwise saessful situation for the client. A military legal 
assistance attorney has an obligation to maintain, both in 

lSrc %P’T OP ARMY. PAMPHLBTZ7-26, h a SBRVICBS: RWLS OF ~oFTsSIONAL RIR h W m (31 Dec. 1987) [heRinaffer DA P a  27-26]. Whm the 
opinion was published, Deportment oftk Anny Pamphle( (QA Pam.) 27;26jwap the controllingvexsion of the Ruler of Pderrsional Condua. On 1 Junc 1992, 
Anny Regulation 27-26 superseded DA P m .  27-26. See generally DW’Top ARMY. Raa.27-26. S~RVKBS:Rurssop P~OPBSSIONALCoNWcr mu h w m  

F 

t, Dec 1983, u I5 (holding that I who sharcd his rparnncnt 
child engaged inoanduct adyene‘y d e u i n g  on #thfimess topractice law). I 

c ” I 
STAN (10 Mar.,l989) 
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appearance and in fact, the integrity of the Army's legal assis­
tance program. The program is designed to maintain military 
effectiveness .... [To] do so, [it] must enjoy complete confi­
dence within the military,'[from] both .'.. [he-senice]mem-

P bers and their families. The image or perception of a legal 
assistance attorney taking advantage of a client [who is] 
undergoing an emotional and vulnerable time in [his or] her 
life undermines the professionalism required by AR 27-3. In 
the present situation. the appearance of impropriety is as 
devastating as the actual existence of impropriety. 

The Committee further opines that the at 
about the client having an affair and moving in with him not 
only were inappropriate, but also-when coupled with the 
unsolicited and unwanted embrace-constituted a violation of 
the regulatory proscription against sexual harassment. 

Sexual harassment is a farm of sex discrimi-
I 

" nation that involves unwelcomed"sexual 
advances . .,. and other verbal or physical< 

I' 'conduct of a-sexual nature, when . . . such 
conduct . ..creates an intimidating, hostile, 

c or offensive environment. ... [Any soldier ' 

who mlakes deliberate or repeated unwel­
comed verbal comments, gestures, or physi- I 

cal contact of a sexual nature is engaging in 
sexual harassment4 

, ­

1 
Rules of Professional Responsibility 

n 
[The] Rules of Professional Conduct for Lawyer4 (Army 

Rules) appl[y] to legal assistance attorney^.^ Army Rule 8.4 
states that "[ilt is professional misconduct for a lawyer to . . . 
commit a criminal act that reflects adversely on the lawyer's 
hontsty, trustworthiness, or fitness as a lawyer in other respects 
. . . ."[a] The Committee fmds this provision applicable to the 
present factual situation. 

Article 133, Uniform Code of Military Justice,F] prohibits 
an officer from engaging in conduct that is unbecoming of an 
officer and a gentleman. An officer violates Article 133 when 
[his or her] behavior in an official capacity brings dishonor or 
disgrace upon the officer by seriously compromising the 

officer's character as a gentleman.* The Army Rules indicate 
that "[allthough a lawyer is personally answerable to the 
entire criminal law. a lawyer should be professionally answer­
able only for offenses that indicate lack of those charac­
teristics relevant to law practice."9 The Committee finds that 
the attomy's words and actions in this case, when considered 
in their entirety, especially in the officer's capacity as a legal 
assistance attorney at a time when [his] client was clearly 
vulnerhble, represent the type of offense that the Army Rules 
seek to afldress. IMoreover. the Army Rules remind judge 

1 advocates that they hold commissions as Army officers and 
that .they have assumed obligations and responsibilities going 
beyond those of ordinary citizens. "A judge advocate's abuse 
of such [a] commission can suggest an inability to fulfill the 
professional role qf [a] judge advocate and [a] lawyer.""J In 
the factual situation presented [here], the conduct of the 
attorney was not conduct that would be expected of an officer 
or qn attomey,. Acting in an official Capacity and in a formal 
office setting, the attorney should have recognized that his 
behavior yas not that which a reasonable member of the legal 
profession or the officer corps would think permissible by the 
Arniy Rules or the Unifot'm Code of Military Justice. , This is 
espkcially true [when] society's news media [are]replete with 
criticism of professionals who take advantage of  clients in 

I. I . . Lvulnerable situations. 

Attorneys whose conduct falls outside the temperate and 
dignified behavior owed to a client lower,the public percep­
tions of the legal profession. 'In a similar factual Aituation. a 
state bar found [that] an attomey who questioned a divarc'ed, 
female client about dating married men, and who hugged and 
kissed the client on the cheek before she left the office, [corn­
mitted] professional misconduct because [the attorney's] 
actions reflected adversely on his fitness to practice jaw." As 
evidenced by the [client's] timely complaint against the 
attorney's actions in the present factual situationland the 
client's noticeable uneasiness with the attorney's actions. this 
legal assistance attorney brought discredit upon himself and 
the legal profession. [This] conduct [might have becn] 
innocuous in a setting outside of the attorney-clicnt rela­
tionship . . , [; however,] within [a] professional setling, thc 
attorney's actions reflect adversely upon [his] ability to 
maintain a professional relationship and . . . destroy thc 
integrity of the legal profession. 

? - 8 

ODw'T OF A M Y .  REG.600-u).PERSONNEL-GENERAL:A W  COmm POLICY,para. 6-4 (30 Mar. 1988) (I01,13 Sept. 1989). 

5AR 27-3. supra note 3. para. 1-5a. 

6DA PAM.27-26,supra note 1. rule 8.4. 
1 .  

I 1  ' I

7UCMJ an.133 (1988). .< 

*ESceMANUALWRCOURTS-MAR~AL,UnitedSules, pt. 1V;p 39 C1984). 

9DA PAM. 27-26,supm note 1, d e  8.4 comment. 
I 

p' Io/d. 
1 

i 

11Gunney v. Alabama Sfate Bar. 492 So. 2d'1002 (Ala. 1986). 
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. *  CLE News 

lalions Course (5F 
.~ h 

, I 

181h Scnior Orliccrs’ Legal Oricntation (5F-E courscs at Thc JudgcAdvocatc 
Gcncral’sa School (TJAGSA) i s  rcsuictcd U, those who have 
bccn allocarcd studcnl quolas. Quolas for TJAGSA CLE 
cburscs arc managcd by means of the Army Training Rcquirc­
rncnts and Rcsourccs 1SysLtm (ATRRS). thc Armywidc 
‘automalcd quola managcmcnt systcm. The ATRRS school 
codc lor TJAGSA is 181. I f  you do not have a confirmed 

n ATRRS, YOU do not have a quota for a TJACSA 
ourse: Active duty acrvicc members must obtain 

’quous Lhrou$h choir dircclohtes of uaining or through equiv­
de& agcncics.)RcscrvisLs must obtain quotas through their unit 
training olficcs or, if Lhcy are nonunit reservists. through
ARPERCEN,A m :  DARP-OPS-JA,9700 P&e Boulc‘vard, 
Si. Luuis;’MO63132-5200. Army National h a r d  pcrsonncl 
rcqucst quotas through thcir unit training offices. To verify a 
quota, ask your training office to providc you with a screen 
print of thd ATRRS R1 screen showing by-name reservations. 

: ’ i
‘2. 1.IAGSA CLE Course Schedulh 

‘ I 

’72 Fifruary-7, : 13dlh Contract Attorneys’ Course 

, I I 

1 Assistance Course (5F-F23). 

15-19 March: 53d Law of OP (5F-F42),2 7 t 

‘ I 

. 22-26l:March: 17Lh 8Ad Law for Miiitary 
InstallationsCourse (5F-F24). 

I , .  1 1  , 
29 March-;! April: 5th Installation Conmacting Course 

/ s 
I 1 

0 I 

ril: 4th Law E egal >NCOsCourse (5 12­
7 kDEDO/3O).. I !  . i f ,  

1 1 ’ 

12-16 April: 117th Senior Officers’ Legal Orientation (5F-
F1). 

12-16 April: 15th Operational Law Seminar (5F-F47). 

18-21 April: Reserve Component Judge Advocate Annual 
CLE Workshop (SF-F56). 

26 April-7 May: 131st Contract Attorneys’ Course (5F-
F10). 

17-21 May: 36th Fiscal Law Course (5F-F12). 

17 May4 June: 36th Military Judges’ Course (5F-F33). 

18-21 May: 1993 USAREUR Operational Law CLE (5F-‘ 
F47E). 

Fl). I I 

7-1 1 June: 23d Slaff Judgc 

5 June: JAOAC, Pha 
1 

14-25 June: JA’TT Team Training (5F-F57). 

‘14-18 June: 4th Legal Administrators’ Course (7A­
550A1). 

,of InstrJction cou 

st Basic Course (5-27-C20). 

I 

y 1994: 42d Graduate Coursc (5-27­

2-6 August: 54th Law of War Workshop (5F-F42). 

9-13 August: 17Lh Criminal Law New Developments 
Course (5F-F35). 

16-20 August: ’4th Senior Legal NCO Management Course 
(512-31D/E/40/50). ” 

, L I (

23-27 August: 119th Senior-Officers’ Legal Orientation 
j 

(5F-Fl). 

30 August-3 September: 16th Operational Law Seminar 
(5F-F47). 

I , 

20-24 September: 10th Contract Claims, Litigation, and 
RemediesCourse (5F-F13). 

. 1‘  

3. Civilian Sponsored CLE Courses 

April 1993 
I r . 

1-2: EEI, Chemical Labeling and Regulation for 1993, 
Washington,D.C. ( C J 

1-2: EEI,SARA Title I11 Briefing, Washington, D.C. ’ 

1-3: UCCI, 26th Annual Uniform Commercial Code 
Institute,Chicago, L. 

5-6: ESI,Changes,Washington,D.C. , ’  

r 

-
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6-9: ESI. ContinuousImprovement and Total Quality Man­
agement, Washington, D.C. 

I 

7: ESI. Protests,Washington, D.C. 


8-9: ESI. Claims and Disputes, Washington, D.C. 

I 

12 GWU, Suspension and Debarment,Washington, D.C. 

12-13: ESI. Terminations, Washington, D.C. 

13: MICLE, Like Kind Exchanges and Other Real Estate 
Tax Problems, Novi. MI. 

13-14: GWU, International Government Procurement, 
Washington,D.C. 

, I 

13-14: GII,OSHA Compliance Course, Arlington, VA. 

13-16: ESI. Contract Pricing, Washington,'D.C. 

14-16: ESI, Just-in-Time d Systems Contracting, 
Washington, D.C. 

15-16: GII, 'Advanced Environmental Laws and Regula­
tions Course, San Francisco, CA. 

15-16 SLF, Risk Management Workjhop: Deadly Force 
and Pursuit Driving, Dallas, TX. 

15-16: GII, Advanced Environmental Laws and Regula­
r" tions C o u r ~ ,SanFrancisco, CA. 

15-16: LSU,Annual Environmental Lawkstitute, Baton 
Rouge. LA. 

18-22: NCDA, Office Administration,Lake Tahoe. NV. 

19-23: G W ,Government Contract Law, Washington, 
D.C. 

20: MICLE. Banhptcy Hazardsfor the Real Estate Prac­
titioner, Grand Rapids, MI. 

,I 3 

20-21: EEI, Water Quality Standards for Toxic Pollutants, 
Chicago, IL. 

20-23: SLF, Securities Regulation Short Course, Dallas, 
TX. 

2 2  MICLE, Bankrup!cy Hazards for the Real Estate Prac­
titioner. Troy, MI. 

2 2  MIkLE, Like Kind Exchanges and Other Real Estak 
TaxProblems, Grand Rapids, MI. 

22-23: GII, TSCA Compliance Course, Arlington, VA. 

2630 ESI, Federal Contracting Basics, Washington, D.C. 

27-30: ESI, Preparing and Analyzing Statements of Work 
and Specifications, Denver, CO. 

27-30: ESI, Contract Accountiiig and Financial 
Management, Washington, D.C. 

For f d e r  information on civilian courscs, plcasc conhct 
the institution offering the course. Thc addrcsscs arc in Lhc 
August 1992'issueof The Army Lawyer. 

, I 

4. Mandatory Continuing Legal Education Jurisdictions 
and Reporting Dates 

Thhty-six s&,tes currently have mandatory continuing lcgal 
education (MCLB) requiremcnts. In thcsc statcs. all activc 
attorneys are required to attcnd approvcd continuing lcgal 
education (CLE) programs for a specified numbcr of hours 
each year or over a period of years. Additionally, bar mcm­
bers are required to report pcriodically eithcr thcir compli­
ance, or reasons for exemptions from compliancc. with thcir 
CLE requirements. Due to the variety of MCLE programs, 
JAGC.Personne1Policies, para. 7-1I C  (Ocl. 1988) providcs 
that staying abreast of state bar rcquircmenLs is thc rcsponsi­
bility of the individual judge advocatc. Statc bar mcmbcrship 
wuiremenfs and the availability of cxemptions or waivcrs of 
MCLE for military personnel vary from jurisdiction to juris­
diction and are subject to changc. TJAGSA residenf CLE 
courses have been approved by most MCLE jurisdictions. 

Listed below are jurisdictions that have adoptcd some form 
of MCLE. This list includes a brief description of each smtc's 
requirement, the address of the local official to whom thc 
attorney must report,and the state's CLE reporting date. Thc 
"*" indicates that a state has approved TJAGSA resident CLE 
courses. 

m CLE Requirements : 

*Alab ommission -Twelve hours per year. 
State Bar -Active duty military 

415 Dexter Ave. attorneys are exempt,but 
Montgomery,AL must declare their 

t "  36104 exemptions., 

(205) 269-1515 -Reporting date: 3 1 
December. 

Arizona, 	 Director. -Fifteen hours each year, 
Programs and . including two hours 

' 	 Public Services professional 
Division responsibility. 
363 N.Fitst Ave. -Reportirigdate: 15 July. 
Phoenix, Az 85003 
(602)2524804 

*Arkansas 	 Directorof -Twelve hours per year. 
Professional -Reporting date: 30 June. 
Programs 
1501 N. 
University #3 11 
Little Rock. AR 
72207 
(501) 664-8737 
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SI& J m l  Official ' 

California State Bar of *Indiana Indiana 
, , thirty-sixmonth$. Eight 

h 

thrcc-ycar gracc pcriod, 
(317) 23291943 ) '  I' .beginning on F January 

I 

*Iowa 

, IAForty-fivehours- ' 

Dominion Plaza including two hdk'of 

1 I Suite520-S 

I ai4 skills withi0 three 1 ; 

-Reporting date: Any time 
within three-year period, 

19801 
(302) 658-5856 

1 '  

r 


Executive 

301*w.10th St. 

Topeka, KS 66612 

(913) 357-6510 

Kentucky Bar 

Association 

W. Main at 

Kentucky River 

Frankfort, KY 

40601 


2)564-3795 ,
"d # ._ 

-Fiftccn hours mch' ycar, 

clvq hours mch ycar, 
luding LWO hours of 

'- I ' ? 

-Fifteen hours'pcr year, 

including two hours of ' ' l  


legal ethics. 

-Bridge thc Gap Training 


. , . , . 8 ~ - 1  T F b :  
L . 

CLECoordinator ifteen hours per 
I Louisiana State I including one hour of 
Bar Association legal ethics. ,. 

j-, exempt, but must declare 
ew Orleans, LA 

2 '  32399-2300 :Reporting date: Assigned 
(904)561-5690 month every three years. 

'Georgia / 2 Gebrgia'!i -Twelvehours per year, 
1 Commissian on . including one hour of legal 

Cwtinuing Lawyer )I ,;ethics.one hour of 

*Louisiana 
" L  'I 

Competency 

Idaho State Bar 
P.O.Box 895 
Boise, ID 83701- !,' 
0898 ' 
(208) 3428959 

62 

professionalism, and three 
their exemptions. 
-Reporting date: 3170130 
J~JIUXYZ. '(504)566-1600 

-Thirty or thirty-six hours 

11 * 
' (depending on whether the 
attorney was admitted in ' 

three-yearperiod. 
,,-Repodng,date: Every 
third year$fter year 

the first or the~second. 
-half of the fisdal year) 
w -

"'b 

d St. 
Lapsing, MI 48933 

'(517) 372-9030 
of admission. memberofbar. An1 

5 ey must complete 
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I .m rmi l  D*ER~WDSDUSn 

Michigan (cdn't) I twelve CLE )iobrs 
the f i t  tear, twelve 

' ho&s in the second year, 
and twelve hours in the 

' third year. Coursesmust 
be taken in the sequence 

, 
1 March. 

*Minnesota Director, rForty-five hours during 

*Mississippi CLE Administrator 

Commission on 

-Fifteen hours per year, 
Programs including three hours of 
P.O. Box 119 legal ethics every three 
Jefferson City, years. 
MO 65102 -New admittees must 

1 , (314)635-4128 	 completethree CLE ho$s 
of professionalism, legal 

' 	 and judicial ethics, or 
malpractice in twelve 
months. 
-Reporting date: 31 July. 

*Montana 	 M -Fifteen hours per year. 
Administrator "5-Reporting date: 1 
Montana Board of 
CLE 

P.O.Box 577 

Helena, h4T 59624 
(406) 442~7660 

*Nevada . Executive, n hours per year. 
Dpector ' -Reporting date: 1 
Board of CLE M&h. 
295 Holcomb Ave. 
Suite 5-A 
Reno, NV 89502 
(702) 329-4443 

I :  
n
I 

*New MCLE -Fifteen hours per year, 
Mexico Administrator including one hour of 

P.O.Box 25883 legal ethics. 

sla' Local Official CLE Reaukementi 

+New Albuquerque, N M  -Reporting date: 30 ' 

Mexico 87125 days after completing 
1 (mn't) d (505) 842-6132 each &E program. 

1 1 

*North Executive -Twelve hoursper year, 
8 Carolina Director including two hours of 

legal ethics. Each 
attorney must complete a 
special three-hour block 

t 208 Fayetteville of ethics once every 
Street Mall three years. 

' P.O. Box 25148 -New attorneys must 
Raleigh, NC 27611 complete nine hours of 

practical skills training 
in each of their first 
three years of practice. 
-Service members on 

1 ' active duty are exempt, 
but must declare their 
exemptions. 

' 	 -Reporting date: 28 
February. 

LE -Forty-five hours during 
Commission three-year period. 

-Reporting date: the 
' ' Bismakk,ND reporting period ends on 

30 June: affidavit must 
' be received by 31 July. 

*Ohio' 	 Secretary of the -Twenty-four hours during 
Supreme Court two-year period, including 
Commission on CLE two hours of legal ethics 
30 E.Broad St. or professional 

responsibility every 
cycle-including ' 

43266-0419 insmction on substance 
abuse. 

! ,  

' 31 January. 

*Oklahoma 	 MCLE -Twelve hours per year, 
Administrator including one hour of 
Oklahoma State legal ethics. 
BN -Active duty military 
P.O.Box 53036 attorneys are exempt, but 

'Oklahoma City, OK must declare heir 
I '  73 152 I exemptions. 

(405) 524-2365 -Rehrting date: 15 
February. 

*Oregon 	 MCLE -Forty-five hours during 
Administra tor thrw-year pcriod, 
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, Orcgon Stlltc j3ar I , including six hours of 
(con't) >200S.W. Mcadows lcgal cthics. Each ncw 

, 	 Rd. r ,' , 
P.O. Box 1689 

I Lakc Oswcgo. OR 
97034-0889 
(503) 620-0222-
cxt. 368 

, . 

5 " , 
I 

P m  cnnsylvania CLE 
, ,Board 

c/o 
Adminislrativc 
orficc or 
Pcnrisylvania 

OUflS I '  

5035 Rittcr Rd. 
Suitc 700 
Mcchanicsburg. PA 
17055 
(717) 795-2119 

I 

, , I  

*soulh Administrative 
Carolina Dircctor 

Commission on 
, Continuing Lawyer 

Competewe 
P.O. Box,2138 
Columbia, SC 

I '  I 29202 
(803) 799-5578 

J ' 

*Tennessee , Executive 
Director 

, 	 Commission on CLE 
214 Second Ave. 
Suite ,104 
Nashville,TN 
37201 

, (615) 242-6442 

admitlcc must co~plc lc  
fiftccn CLE hours in his 
or hcr first ycar of 
practicc-tcn hours must 

I hc in prktical skills 
m d  LWO in cthics. 
-Kcporting datc: 
Anniversary of datc of 
birth-ncw admittccs and 
rcinswtcd mcmbcrs mpoa 
aftcran initial onc-ycar
pcriod; all attorncys 
rcport tricnn ialIy 
thcrcaftcr. 

-Fivc hours pcr ycar. 
-Activcattorncys must 
complctc a minimum of 
fivc CLE hours on clhics 
and professionalism cach 
ycar. Up to tcn hours may 
bc carqicd forward and 
applicd against *c 
minimum rcquircm 
cithcr of the two 
succccding years. 
-Activc duty military 
attorncys are excmpt, 
but must.dcclarc their 
cxemptions. 
-Reponing datc: 

plus six hours of ethics or 
professi~nalresponsibility 
every three years in 
addition to the annual 
MCLE requirement. 
-Active duty military 
attorneysare exempt, but 
must declare their 
exemptions. 
-Reporting date: 15 i 
January. 

hours per year. 
-Acti,vveduty military 

I attorneys are exempt. 
-Reporting date: 1 

r March. 

tor or MCLE -Fifteen hours pcriycar. 
Tcxas SEW Bar including onc hour of 

, Box 12487 lcgal cthics. 
h 

-Reporting datc: Last day 
1 1  of birlhmonth, annually. 

*Ubh . 	 MCLE 
AdminiStrator 
645's.200 E. 
Salt Lakc City, 
UT 84 1 1 1-3834 

pavilion office 

*Virgi 

801 E. Main St. 
10th Floor 
Richmond, VA 
23219 
(804)786-5973 

-Twcnty-four hours during 

two-ycar pcriod. plus 

thrcc hours of lcgal 

cthics. 

-Rcwrting dale: En$ 


. of ethics. 
-Reporting datc: 30 Junc 
(aqnual liccnse rencwal). 

F 

, 

Washington Slatc 
, j BoardofCLE 

500 Westin 
1 1  	 Building 

2001 Sixth Ave. 
Seaule. WA 
98121r2599 
(206)448-0433 

*West MCLE Coordinator 

*Wisconsin Director 

-Reporting dalc: 3 1 
January (May for 
supplementals with laic 
filing fee; $50 1st ycar; 
$150 2d ycar; $250 
3d year, elc.). 

! 

I ' ;  

-Twen 
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aa& -1 Official 

*Wisconsin 119 Martin Luther 
(con’t) 	 King, Jr. Blvd. 

Room 405 
Madison,WI 

’ 	 53703-3355 
(608) 266-9760 

m Local Official CLE Rcauircincnts 

“Wyoming 	 Wyoming Statc Bar -Fillan hours pcr ycar. 
P.O. Box 109 -Rcporling daw: 30 
Cheyenne,WY January. 
82003-0109 
(307) 632-9061 

Current Material of Interest 

1 , 

1. TJAGSA Materi 
Technical Information Center 

Each ye& TJAGS 
support resident instruction. Much of this material is useful to 
judge advocates and government civilian attorneys who we 
unable to attend courses in their practice areas. The School 
receives many requests each year for these materials. Because 
the distiibution of these materials i s  not within the School’s 
mission, TJAGSA does not have the resources to provide 
thesepublications. 

To provide another avenue of availability, some of this 
material is being made available through the Defense 
Technical Information Center @TIC). An office may obtain 
this material h two ways. The fist i s  to get it through a user 
library on the installation. Most technical and’skhoollibraries 
are DTIC “users.” If they are “school” libraries, they may be 
free users. The second way i s  for ihe office or organization to 
become a government user. Goiernment agency users pay 
five dollars per hard copy’for reports of 1-100 pages and 
seven cents for each additional page over 100, or ninety-five 
cents per fiche copy. Overseas users may obtain one copy of 
a report at no charge. The n e c e s v  information and forms to 
become registered as a user may be requested from: Defense 
Technical Information Center, Cameron Station, Alexandria, 
VA 223 14-6145, telephone (202) 274-7633, Defense 
Switched Network @SN) 284-7633. 

Once registered, an office or other organization may open a 
deposit account with the National Technical Information Serv­
ice to facilitate ordering materials. Information concerning 
this procedure will be provided when a request for user status 
is submitted. 

users are POVided biweekly and CUmUhtiVe indices. TheSe 
pindices are classified as a single confidential dbcument and 

mailed only to those DTIC users whose organizations have a 
facility clearance. This will not affect the ability‘of organiza­
tions to become DTIC users, nor will it affect the ordering of 

TJAGSA publications through DTIC. All TJAGSA publica­
tions are unclassified and the rclcvant ordering information, 
such as DTIC numbers and titlcs, will bc publishcd in The 
Army Lawyer: -The following TJAGSA publications arc 
available through ‘DTIC. The ninc charactcr idcntilicr bcgin­
ning with the letters AD are numbers assigncd by DTIC and 
must be used when ordering publications. 

AD A239203 

AD A239204 

AD B144679 

AD BO9212 

AD B147096 

AD B164534 

AD A228272 

AD m 6 3 2 5  

AD A244874 

Contract Law 

Government Contract Law Dcskbook. vol. 
1DA-505-1-91 (332 pgs). 

Government Contract Law Dcskbook. vol. 

Fiscal Law Coursc Dcskbook/JA-506-90 
(270 Pgd. 

U R  Legal Assistance Handbook/ 
JAGS-ADA-85-5 (315 pgs). 

Real Property Guide-Legal Assistance/JA­
261-92 (308 pgs). 

Legal Assistance Guide: Office Directory/ 
JA-267-90 (178 P ~ S ) .  

Notarial Guide/JA-268(92)(136 pgs). 

Legal Assistance: heventive Law Series/ 
JA-276-90 (200 pgs). 

Soldiers’ s&lors* civil Relief A ~ ~ J J A -
W 9 2 )(156 pgs). 

Legal Assistance wills Guide/JA-262-91 
474 pgs). 
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,FamilyLaw GuideOA 263-91 (71 1 pgs). *' AD B137070 CrhthMILaw, Unauthorized Absences/ 

OfficeAdminismation GuiwJA 271-91 
JAGS-ADC-89-3 (87 

I 

pgs). 
4 1 4  i 

I	 > 

L o : ,  . " * i  kAD A25 1120 CriminalLaw. Nonjudicial PunishrnlntDAJ ­-\ 33q92) (40 pgs). ; ' 
AD B 156056 Assistance: ' 

273-91 (171 pgs). I ~1 AD A251717 Senior Officers' Legal"Orientation/JA
' 32q92) (249 pgs). . 

AD A241255 Model TaxAssistance Guide/JA 275-91 (66 
AD A251821 TrialCounsel & Defense Counsel 

&.D #* PIP). , , . .  , *. 2 ~ _ l a  HandbookfJA3 1q92) (452 pgs). 
AD A246280 Consumer Law Guide/JA265-92 (518 pgs). 

AD A233621 United States Attorney ProsecutorsflA-338-
AD A245381 Tax I n f m t i o n  Series/JA 269/92 (264 91 (331 pgs). 

pgs). 

AD A256322 Legal Assistance: Deployment GuidMA, ' i5 I, : 6 * " I  
I 

I, 

Guard & Reserve Affairs 
272(92) AD B136361 Reserve ComDonent JAGC Personnel 

The following CID publication,also i s  available through 
1 1 ' 8  I [!TheStaff Judge Advocate Officer. I bmc '  * , i! :;! : I  . 3 . 4 , - J I  

AD A255038 Defensive Federal Litiga~on/JA200(92) . 
(840 PPI. 

AD A255346 Reports 6 f 'Seey  and Lineof Duty Those ordering publications are reminded th 
government use only. 

AD A255064 Governm'cht Infd&ati& &tices/JA- ',*Indicatesnew publica 

AD A237433 
~ r 1-

Labor Law 

Distribution Center 5 

3altimore;MD 212 

\ Pevelopments, Dw b. Units must have publications accounts to use any part of 
1 the publications distribution system. The following extractAD A254610 Military Cita frotn ;AR 25-30 i s  provided to assist Active, Reserve, and 

I r 92 (18 pgs).\ !; Natiqnal Guard units 

tions accounts with the USAPDC. 

AD B100212 I Resikie Component &mind La% @) 'I I' 

JAGS-ADC-86-I (88 pgs). 

' 'J( AD B135506 ' CrhnkrU h w  Wskbo6k &mes &.'* 'battalionkze units 'wi l l  ,
Defenses/JAGS-ADC-89-'1(205 pgs). ted publications account 
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' �or the entire battalion except when subor­
dinate units in the battalion are geographi­
cally remote. To establish an account, the 
PAC d l  forward a DA Form'l2-R (Request 
for Establishmentof a Publications A&unt) 
and supporting DA 12-series forms through 
their DCSIM or DOIM, as appropriate,b 
the Baltimore USAPDC, 2800 Eastern 
Boulevard, Baltimore, MD 21220-2896. 
The PAC will manage all accounts tstab- A 

lished for the battalion it supports. (Instruc­
tions for the use of DA 12-series forms and 

' a reproducible copy of the forms appear in 
DA Pith. 25-33.) 

(6) Units not organized under a PAC. 
Units that are detachment size and above 
may have a publications accoudt. To estab­
lish an account, these units will submit a 
DA Form 12-R and supporting DA 12-series I J .  

forms through their DCSIM or DOIM, as 
appropriate, to the Baltimore USAPDC, 
2800 Eastern Boulevard, Baltimore, MD , 
21220-2896. 

1 , (c) :Staff sectionr of FOAs. MACOMs, 
installations, and combat divisions. These 
staff sections may establish a single account 
for each major staff element. To establish 

r- an account, these units will follow the pro­
, \ cedure in (b) above. 

' /  I ,  

(2) ARNG units that are company size to ~ 

State adjutants general. To establish an 
account, these units will submit a DA Form 
,12-Rand supporting DA 12;series forms 
through their State adjutants general to the 3 

Baltimore USAPDC, 2800 Eastern Boule­
, vard, Baltimore, MD 21220-2896. , I  

(3) USAR units {hut are company size 1 

and above and staff sections from division 
level and h v e .  To establish an account, 
these units will submit a DA Form 12-R 'hd  
supportingDA 12-series forms through th'eir 

I supporting installation and CONUSA fo the 
Bdtimore USAPDC, 2800 Eastkrn Boule­
vard, Baltimore, MD 21220-2896. ~ , ~ 

( 4 )  ROTC elements. To establish an , ., 
account, ROTC regions will submit a DA 
Form 12-R and supporting DA 12-series 

more, MD 21220-2896. Senior and junior 
ROTC units will submit a DA Form 12-R 
and supporiing DA 12-series forms through 
their supporting installation, regional head­
quarters, and TRADOC DCSIM to the 

Baltimore USAPDC, 2800 Eastern Boule­
vard, Baltimore,MD 21220-2896, 

I :  	 Units not described in Ithi: paragraphs] 
above also may 'beauthorized accounts. To 
establish accounts, these units must send 
their requests through their DCSIM or 
DOIM,as appropriate, to Commander, 
USAFTC, ATIN ASQZNV, Alexandria. 

j VA 22331-0302. , i 

1 , 

Specific instructions for establishing ini­
tial distribution requirements appear in DA 
Pam.25-33. 

If your unit does not have a copy of DA Pam.25-33; you 
may request one by calling the Baltimore USAPDC at 
(301) 6714335. 

c. Units that have established initial distribution require­
ments will k i v e  copies Of new,'rev&d, and changed publi­
cations as soon as they are printed. t 

d Units that require publications that are not on their initial 
distribution list can requisition publications using DA Form 
4569. All DA Form 4569 requests will be sent to the 
Baltimore USAPX, 2800 EasternBoulevard,Baltimore.MD 
21220-2896. Thisoffict may be reached at (301) 671-4335. 

j e. Civilians can obtain DA Pams firough the National 
TechnicalInformition Service ("'IS). 5285 PortRoyal Road 
Springfield, Virginia 22161. They can be reached at (703) 
487-4684. 

I t  t 

f. Navy, Air Force, and Marine JAGScan'kquest up to ten 
copies of DA Pams by writing to U.S. Army Pqblications 
Distribution Center. ATI": DAIM-APC-BD, 2800 Eastern 
Boulevard, Baltimore, MD 21220-2896. Telephone (301) 
67143 

I
3. 	LAAWSB Board Service 
1 . 1  I 

II. Nbmerous publications produced by The Judge Advo­
cate General's School (TJAGSA) are available through the 
LAAWS Bulletin Board System (LAAWS BBS). Users can 
sign on the LAAWS BBS by dialing commercial (703) 693­
4143, or DSN 223-4143, with the following telecommuni­
cations configuration: 2400 baud; parityaone; 8 bits; 1 stop 
bit; full duplex; Xon/Xoff supported; VTlOO or A N S I  
terminal emulation. Once logged on, the system will greet the 
user with an opening menu. Members need only answer the 
proppts to call up and download desired publications. The 
system will ask pew users to answer several questions. It then 
will instruct them that they can use LAAWS BBS after 
they kceive membership confirmation, which takes approx­
imately twenty-four hours. The Army Lawyer will publish 
information on new publications and materials as they become 
available through the LAAWS BBS. Questions concerning 
the LAAWS BBS should be diiected to the OTJAG LAAWS 
Office at (703) 805-2922. 
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b. Instructions for DoWnlouding File$ Front the LAA WS 
llrtlielin Boord Service. ~ .‘“j ’, ~ , 

(I) Log on Ihc LAAWS BBS using ENABLE 2.15 and thc 
communidtions paramctcrs dcscribcd abovc. ‘ T i  

(2) If you dcvcr havc downloadcd filcs bcforc, you will 
nccd thc filc dccomprcssibn ulility program that lhc LAAWS 
BBS uscs to faciliwtc rapid translcr ovcr ‘the phonc lincs. 
This program is known as thc PKUNZlP utility. Todownload 
it  onto your hard drivc. takc thc following actions aftcr 

1logging on: 

(a) Whcn thc syslcm asks, “Main Board Com 
a confcrcncc by enwring I$. 

~I 

(b) From lhc Confcrcncc Mcnu, sclcct the Automation 
Confcrcncc by cnlcring [12]. 

I >  1 t 

, (c) Oncc you havc joincd thc Automation Conlercncc, 
cntcr [d] to Download a filc. 1 . 

(d) ,When promplcd lo sclcct a filc name. enlcr [pkzllo. 
cxc]. This is the PKUNZIPutilily file. L ’  

J > 

(e) If promplcd to sclccta communicationsprotocol. enkr 
[XI  for X-modcm (ENABLE) protocol. 

’‘ (0 The system will respond by giving you data such as 
dAwnload time and file size. You then should press the’F10 
key, which will give you a top-line’menu. From this menu. 
sclcct [fl for Eiles, followed by [r] for Receive. followed by
[XI for X-modem protocol. 

menu will then ask for a file nam 
pkzllO.ere1. “ 

(h) The LAAWS BBS and your computer will take over 
from here, Downloading the file takes about twGnty minutes. 
Your computer will beep when the fide m s f e r  is complete. 
Your hard drive now will have the compressed version of the 
decompression program needed to explode files %withthe 
“,ZIP” extension. , J 

$ ‘  I 

‘(i) When the file transfer Is complete, enter [a] to Aban­
don the conference. Then enter [gl for Good-bye to log-offthe 

b i 

1 

(i) To use the decompression pr am,‘you will have to 
decompress. or “explode,” the program itself: t o  akcomplish 
this, boot-up into DOS and enter fpkzllO] at the C:b prompt. 
The PKUNZIP utility then will execute, converting its files to 
usable format.‘When it has completed this p 
dive will have the usable, exploded 
utility program, as well as all of the 

’ 
pression utilities used by the LAAWS BBS. 

(3) To download a filc aftcr logging on to thc LAAWS 
BBS, lake the following slcps: 

(a) When asked to sclcct rd Command?” ~­
enter [d] LO 320wnloada file. 

(b) Enler the name of the filc you want to download from 
subparagraph c bclow. 

(c) If prompted to select a communications protocol, enkr 
(ENABLE) protocol. 

e LAAWS BBS rcsponds wish the time and 
size data, type F10. From thc top-line menu, select [fl for 
Eiles. followed by [r] for Eeceive, followed by [XIfor 21­
modem protocol. 

J ’  

(e) When asked.t enter,a file name, enter [c:\xxxxx. 
yyy] where xxxxx.yyy is the name of the file you,wish to 
download. 

(f) The computers take overtfromhere. When you hear 
a bccp. file transfer is complete and the file you downloaded 
will have been saved on your hard drive. 1 % 

(6) After thb file transfer i s  ,complete, log-off of the 
LAAWS BBS by entering-(g]to say Qood-bye. 

I 

(4) To use a downloaded file, take the following steps: 
F 

(a) If the file was not compressed, ybu can use i t  on 
ENABLE without prior conversion. Select the file as you 
would any ENABLE word processing file. ENABLE will 
give you a bottom-line menu containing several other word 
processing languages. +Fromthis menu, select “ASCII.” After 
the document appears, you can process it like any other 
ENABLE file. 

(b) If the file was compresskd (having the “ZIP”exten­
to “explode” it before entering the 

From the bOS operating system C : b  
prompt, enter [pkunzip(space)xxxxx.zip] (where “xxxxx.zip” 
signifies rh‘e’pameof the file you downloaded from the 
LAAWS BBS). The PKUNZIP utility will explode the 
compressed file and make a new file with the same name, but 
with a new “.DOC”extensim. No ter ENABLE and call 
up the exploded file :‘XXXXX.DOC“,‘by following instruc­
tions in paragraph (4)(a), above. ‘ 

c. TJAGSA Publications Available Through the LAAWS 
1 ”BBS. 


The following is an updated list of TJAGSA 
available for downloading f k m  the 
the date a publication is “uploaded” 
file was made available on 
availablewithin each public 

1 

68 JANUARY 1993 THE qRMY LAWYER DA PAM 27-50-242 



JTLE NAME UPLOADED’ 

1990-Y IRZIP 	 January
1991

r‘ 

1991-YIRZIP 	 January 
1992 

505-1.ZIP June 1992 

505-2.ZIF’, June 1992 

506ZIP 	 November 
1991 

93CLASS.ASC July 1992 

93CLASS.EN July 1992 

p 93CRS.ASC July 1992 

93CRSXN July 1992 

ALAW.ZIP June 1990 

i 

l 

BBS-POL.ZIP 	 December 
1992 

CCLRZIF’ September , 

J3ESCRPTION 

1990Contract Law Year 
in Review in ASCII 
format. It originally was 
provided at the 1991 
GovernmentContract 
Law Symposium at 
TJAGSA. 

TJAGSA ContractLaw 
1991Year in Review 

TJAGSA Contract Law 
Deskbook, vol. 1,May
1992 

TJAGSA Contract Law 
Deskbook, vol. 2, May 
1992 

TJAGSA FiscalLaw 
Deskbook,November 1991 

FY 1993TJAGSA class 
schedule (ASCII). 

FY 1993TJAGSA class 
schedule (ENABLE2.25). 

FY 1993TJAGSA course 

schedule (ASCII). 
TJAGSA course 

schedule (ENABLE2.15). 

T hArmy Lawyer and 
Military LawReview 

’ Database (ENABLE2.15).
Updated through 1989 
.TheArmy Lawyer Index. 
It includes a menu system 
andanexplanatory 
memorandum, 
A R L A W M .WPF. 

Draftletters of LAAWS 
BBS operating procedures 

HLE NAME UPLOADED ” DESCRIPTION 

FISCALBKZIP 	November Fiscal Law Dcskbook 
1990 (Nov. 1990) 

FS0-201ZIP Octobcr upciatc or FSO 
1992 Automation Program. 

Download to h a d  disk, 
unzip to floppy disk, lhcn 
cntcr A:UNSTALLA or 
B:UNSTALLB. 

JA200AZIF’ August 1992 	 Dcfcnsivc Fcdcral . r  

Liiigation, vol. 1 

JA200B.ZIF’ August 1992 	 Dcknsivc Fcdcral 
Litigation, vol. 2 

JA210ZIP 	 October LIWof Fcdcral 
1992 Employment 

JA211ZIP August 1992 	 Law of Fcdenl Labor-
Manzgcment Rclations ‘ 

JA231ZIP October 1992 	 Reports of Survcy and 
Line of Duty 
Dckrminations- 1 

Programmcd Tcxt 

JA23592.ZIp August1992 	 Government Informalion 
Practices (July 1992). 
Updates JA235.ZIP. I 

JA235ZIP March 1992 Government Information 
Practices 

JAMlZIF’ March 1992 Federal Tort Claims Act 

JA26OZIP 	 October Soldiers’ and Sailors’ 
1992 Civil Relief Act Pamphlct 

JA261ZIP March 1992 	 Leghl Assistance Real 
Property Guide 

JA262ZIP ‘March 1992 	 Legal Assistance Wills 
Guide 

JA267ZlP March 1992 	 Legal Assistance Office 
Directory 

JA268ZIP March 1992 Legal Assistance , .  
Notarial Guide 

JA269ZIP l+rch 1992 
‘ T i

Federal Tax Infohation 
Series 

JA271ZIP March 1992 Legal Assistance Office 
Administration Guide 

JA272ZIP March 1992 	 Legal Assistance 
Deployment Guide 

. ContractClaims, 
1990 Litigation & Remedies 

DEPWY.EXE December Exerpts from the Legal 
1992 	 Assistance Deployment 

Guide (JA 274bThese 
d&uments were created in 

r ’ 	 WordPerfect 4.0 and 
zipped into an executable 
file. Once downloaded. 
copy them to hard drive 
and type “deploy.” 
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FILEN A W  WLOADED -'DESCRIPTION : FILENAME 'CUPLOADED DESCRIPTION t -4 

JA274ZIP W c h  1992 -,UniformedServices : 199\$onlrac~Law Yqir I 

Former Spouses' in'Rcvicw, vol. 1 
Protection Act-Outline I (originally prcscntcct P 

and References' L 
I t 3 t !  	 at TJAGSA's January 

1992Contract Law 
992 Model Tax Assistance . t  Symposium) 

I I ! /  ' 1 

I .  , f )., 1 

Program V2YIR91. January 1991 Contract Law Ycau 
in Revicw. 301.2~. 1 rJA276ZIP ' ' k c h  1992 Preventive Law Series i (orikindlly prcscntui 

JA281Zk ' No6ember AFt 15-6 Investigations 	 at TJAGSA's January 
1992 Conlract LawT1992 Symposium) 

/ I i ,  

JA285ZIP ' March 1992 Senior'Officers' Legal * 1991 Contract Lqw Year
Orientation in Rcvicw. vol. 3 ' i t  

JA29O.ZIP 
- * . I f 1 %  :, ! I  ' (originally prcscntul 

, $March1992 SJA Office Manager's at TJAGSA's January
Handbook 1992 Contract Law 

J 

ND-BBSZIP July 1992 
, 1' 

TJAGSA Criminal Law 
Symposium) 

New Developments 1989 Conlract ear 
1 ' I  

I CourseDeskbook 2 in Review 
t 8 ' )  

JA301.ZIP 'July 1992 Unauthorized Absence+ 
Programmed Instruction, 
TJAGSA Criminal Law 

Reserye and National Guard organizations without organic 
computer telecommunications capabilitics, and individual 
mobilization augmentees (IMAs) having bona Fidc mi1ikTry

I f  tDivision needs for these publications, may uest computcr diskct6s ­
containingrthepdblications listed above from the appropriatc

Trial Counsel and proponent academic,,division (Administrative and Civil Law; 
,. 	 Defense Counsel qminal  Law; Contiact Law; Intemhtionh Law; or Dcvclop-

Handbook, TJAGSA ments, Doctrine; and Literature) at The Judge Advocate Gcn-
Criminal Law Division eral's School, Charlottesville. Virginia 2290?-1781. Requcsls 

must Gkcbmpanied by dne 51/4-inch or 3 %-inch b h k ,  for­
maFed diskeqfor each file. In addition, a request from m

Orientation Criminal . IMAmust contain a statement that verifies that the IMA needs
Law Test the requested publications for purposes related to the military 

practice of law. Questions'or suggestions concerning thc avail­
:..,Nonjudicial Punishment ability of TJAGSA publications on the LAAWS BBS should

-Programmed 
Insmction, TJAGSA General's School, Literature 

" Crimina1Law Division VA 22903-1781. 
: JAGS-DDL, Charlottesville, 

I 

Crimes and Defenses 
kahdbook !. I .  b , l  

4. TJAGSA Information Management Items. ' ," I )  

Operational Law \ ­

1- I Handhk,  vol. 1 i 

eone at TJAGSA. or to obtain an 
ss fof.some&e at TJAGSA, a DDN user should 

send an e-mail message to: ? 

Litigation, and 
' 	 Remees Deskbook ags2.jag.virginia.edu"

(Sept. 1992). 
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b. Personnel desiring to reach someone at TJAGSA via 
DSN should dial 934-7115 to get the TJAGSA receptionist; 
then ask for the extension of the office you wish to reach. 

cr" c. The Judge Advocate General's School also has a toll­
free telephone number. To call TJAGSA, dial 1-800-552­
3978. 

5. The Army Law Library System. 

With the closure and realignment of many Army installa­
tions, the Army Law Library System ( U S )  has become the 

I 

_ .  , , .~ . . . ~ ., 

point of contact for redistribution of materials contained in 
law libraries on those installations. The Army Lawyer will 
continue to publish lists of law library materials made avail­
able as a result of base closures. Law librarians having 
resources available for redistribution should contact Ms.-
Helena Daidone, JALS-DDS, The Judge Advocate General's 
School, U.S.Army, Charlottesville, VA 22903-1781. 
Telephone numbers are DSN 939-7115. ext. 394, commercial 
(804) 972-6394, or fax (804) 972-6386. 

1 

..,,. . .. .. ,- .. - . 

. _  . . , , ' r  ' ' 
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