Editor, Captain Scott B. Murray
Editorial Assistant, Mr. Charles J. Strong

The Army Lawyer is published monthly by The Judge Advocate General's School for the official use of
Army lawyers in the performance of their legal responsibilities. The opinions e xpressed by the authors
in the articles, however, do not necessarily reflect the view of The Judge Advocate General or the
Department of the Army. Masculine or feminine pronouns appearing in this pamphlet refer to both
genders unless the context indicates another use.

The Army Lawyer welcomes articles on topics of interest to military lawyers. Articles should be
submitted on 3 1/2” diskettes to Editor, The Army Lawyer, The Judge Advocate General's School, U.S.
Army, ATTN: JAGS-ADL-P, Charlottesville, Virginia 22903-1781. Article text and footnotes should be
double-spaced in Times New Roman, 10 point font, and Microsoft Word format. Articles should follow
A Uniform System of Citation (16th ed. 1996) and Military Citation (TJAGSA, July 1997). Manuscripts
will be returned upon specific request. No compensation can be paid for articles.

The Army Lawyer articles are indexed in the Index to Legal Periodicals, the Current Law Index, the
Legal Resources Index, and the Index to U.S. Government Periodicals.

Address changes for official channels distribution: Provide changes to the Editor, The Army Lawyer,
TJAGSA, 600 Massie Road, Charlottesville, Virginia 22903-1781, telephone 1-800-552-3978, ext. 396
or e-mail: stroncj@hqgda.army.mil.

Issues may be cited as Army Law., [date], at [page number].
Periodicals postage paid at Charlottesville, Virginia and additional mailing offices. POSTMASTER:

Send any address changes to The Judge Advocate General’s School, U.S. Army, 600 Massie Road,
ATTN: JAGS-ADL-P, Charlottesville, Virginia 22903-1781.



United States v. Weasland the Bargained Waiver of Unlawful Command Influence
Motions: Common Sense or Heresy?

Major Michael E. Klein

Make every bargain clear and plain, That none may after- second. Nevertheless, the basic bargaining construct describes
ward complaint these two situations equally well.

Introduction Two commentators on the issue of bargaining in the criminal
justice context have observed that “[plea bargaining] is not
The centuries old advice in this quote captures perfectly thesome adjunct to the criminal justice system; it is the criminal
essence of bargaining. Indeed, it deftly reinforces the messagg@ustice system? Their assertion, based on analysis of both
with the thrift and precision of its words. However, even in a state and federal criminal justice systenimlds true for the
society adegocentrié as America, few people would equate military criminal justice system as wéll Acknowledging the
the legal process involved in haggling over Mr. Ray’s family reality of a system dominated by plea bargaining does little,
cow in seventeenth century England with the legal process byhowever, to describe the practice. How does plea bargaining
which the vast majority of people who are guilty of crime end work? Who are the players in the process? Why do pretrial
up in jail. Yet, those who are in frequent contact with the crim- agreements exist in the first place? What are the rules of the
inal justice system know that the bargain analogy is perfectly bargaining process? It is easy to imagine a dozen or more sim-
apt. Much like the buyer and seller of a cow, participants in theilarly relevant questions.
criminal justice system conduct their discourse through negoti-
ation and compromise. Certainly, the bargains are distinguish- This article focuses on the decision of the United States
able by the object of the exchange; no one would seriouslyCourt of Appeals for the Armed Forces (CAAF) imited
equate the moral importance of trading money and a cow in theStates v. Weasleto narrow the examination of military plea
first instance with trading constitutional rights and liberty in the bargaining. Weasleris a useful vehicle to examine the basic
premise underlying military plea bargaining—quilty pleas ben-

1. John RayEnglish Proverl(1670),in A New DicTionARY oF QuoTaTions 83 (H.L. Mencken ed., 1942).
2. Se€eTHe AMERICAN HERITAGE DicTIONARY OF THE ENGLISH LANGUAGE 417 (William Morris ed., 1980) (legocentric is a mutation of the word “egocentric”).

3. Robert E. Scott & William J Stunt2]ea Bargaining as Contracfi01 YaLe L.J. 1909, 1912 (1992). Dean of the University of Virginia School of Law, Scott is
a contract law expert who has written extensively on contracting from a law and economics perspective. Stuntz is a meMiginaf t aw Faculty, specializing

in criminal law. The two make a compelling case for recognition of plea bargaining as contract and not, as most catiearghpiéng insist, a process whose root
and regulation are found in the ConstitutidbompareScott & Stuntzsuprag with Stephen J. Schulhofd?Jea Bargaining as Disastef01 YaLe L.J. 1979 (1992)
andFrank H. EasterbroolRlea Bargaining as Compromis&01 YaLe L.J. 1969 (1992).

4. Scott & Stuntzsupranote 3, at 1909 n.tjting U.S. DeP' 1 oF JusTicE, SourRcEBoOKOF CRIMINAL JusTICE StaTisTIcs 502 thl. 5.25 (Kathleen Maguire & Timothy
J. Flanagan eds., 1990) (where figures from 1988 and 1989 reflect disposition of cases through plea bargaining rang®éfbémtkeriederal system to 91% in
state systems).

5. SeeClerk of Court NotesCourts-Martial and Nonjudicial Punishment Ratégwy Law., Jan. 1996, at 93. In fiscal year 1995, 58.1% of general courts-martial
and 55.6% of bad-conduct discharge special courts-martial were disposed through guilty pleas. Although these numbeirschettagdges where the accused
pleaded guilty without the benefit of a pretrial agreement, experience indicates that the majority of guilty pleas rebeltieabargaining process. Statistically,
military practice relies less on plea bargaining than the civilian justice system does. The military, however, disposeshainbtetf of all courts-martial through
pretrial agreements, making the practice a key component of the military system.

6. As this article’s focus is to examine narrowly the resilience of military plea bargaining when that practice comefiictwitoanlawful command influence,

this article does not address much of the modern debate surrounding the efficacy of plea bargaining as a practice. Hawehat mbate may be, this article
assumes that plea bargaining will remain a viable and dominant aspect of military practice. Because the military cicuisgdfest affords an accused tremendous
procedural protection before a guilty plea is accepted, this article is not concerned with the prospect of innocent isgjdejailgoursuant to a guilty plesSee

Peter J. McGoverrGuilty Plea—Military Version31 Fep. Bar J. 88, 98 (1972) (“Few courts go so far to insure the protection of the rights of the accused and his full
understanding of those rights before his guilty plea is accepted . . . . Perhaps the ‘Guilty Plea’ procedure of thestidéayajetice with its forthright pretrial
agreements could be universally adopted into the civilian criminal process.”). However, the debate in the civilian sewoifyicpncerned with the possibility

of the innocent pleading guilty, and many who practice in or study the criminal justice system have voiced their cBeedshs. H. LangbeinTorture and Plea
Bargaining 46 U. Gu. L. Rev. 3 (1978); Kenneth Kipnigriminal Justice and the Negotiated PJ&6 EHics 93 (1976); Conrad G. BrunKhe Problem of Volun-
tariness and Coercion in the Negotiated Pl&#3,L. & Soc'y Rev. 527 (1979); Stephen J. SchulhoferPlea Bargaining Inevitable®7 Harv. L. Rev. 1037 (1984).

7. 43 M.J. 15 (1995). On 5 October 1994, the National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 1@3S38%,2863 (1994) changed the

names of the United States Court of Military Appeals (COMA) to the United States Court of Appeals for the Armed ForcesT8A8&Mme act changed the names
of the Courts of Military Review to the Courts of Criminal Appeals. This article will use the name of the court in existeaden@ the decision was rendered.
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efit both the accused and the government—because it tests théorm Code of Military Justice (UCMJ) is considered. Judicial
proposition against one of the great bogeymen of military crim- amplification of the Article 37 mandate created the conditions
inal justice, unlawful command influenéef the true measure  necessary for the tension foundWeasler'sapproach to bal-
of a person, institution, or idea is found by testing it against ancing the benefit derived from plea bargains against the poten-
adversity, a true measure of plea bargaining is found in itstial harm that unlawful command influence waiver portends for
response when challenged by unlawful command influencethe military justice system. Therefore, a survey of relevant
issues.Weaslerighlights the tension between the benefit that unlawful command influence cases since the mid-1980s illumi-
parties can derive through artful use of plea bargaining and thenates the ultimate issue. Part Il concludes by focusing on the
potential harm to the military justice system when unlawful cases that were precursors, either directly or by analogy, for
command influence is contractually waived. Weasler'sconsideration of whether unlawful command influ-
ence can ever be appropriately bargained away in a pretrial
This article will selectively track the development of both agreement.
plea bargaining and unlawful command influence to the point
of their most recent and significant convergenc&\aslef Part 11l establishes the facts @Weaslerand explores the
Plea bargaining and unlawful command influence wikélec- majority and concurring opinions, revealing the fullness of the
tively tracked because both subjects encompass vast areas aburt’s disagreement over unlawful command influence waiver
regulatory, statutory, and case law not relevant to explaining theas a term in a pretrial agreement. The article ends by assessing
tension created when the two are in conflict. Therefore, Part Ipretrial agreement and unlawful command influence jurispru-
of this article examines the precedent for pretrial agreements irdence in light ofVeasler
the military. It will explore the goals and the mechanics of the
process as the practice grew in the military. Understanding the
goals of the bargaining process not only illuminate&itkasler I. Pretrial Agreements in the Military
majority opinion, but also provides critical context that both
anchors and explains the stridency of the concurring opinions Pretrial agreements are relatively new to the military justice
from Chief Judge Sullivan and Judge Wiss. Similarly, exami- systemi® The practice did not receive official sanction and
nation of the mechanics of the military plea bargain help to widespread use until nearly a decade after World WarHENen
explain why it was so important to thiéeaslemmajority that the though the military has allowed an accused to plead guilty to
accusedsuggested waiver of unlawful command influence charges for well over a century, its willingness to confer some
motions. Part | concludes by examining the boundaries of pleabenefit on the accused in exchange for that guilty plea is a rel-
bargaining through a survey of case law that provides an evolu-atively new practicé? Predictably, the experience of World
tionary analysis of pretrial agreement terms that are permissibléVar I, during which the flaws, excesses, and abuses of the mil-
and those that are impermissible. itary justice system were exposed to the general public,
prompted a dramatic overhaul of the entire sysfefoth the
Considering next the unlawful command influence compo- Congress and the President undertook a comprehensive review
nent ofWeasley Part Il examines aspects of unlawful command of the military justice system, resulting in enactment of the
influence jurisprudence as it impacts pretrial agreements.UCMJ in 1950 and thilanual for Courts-Martial (Manualjn
Because understanding the statutory basis of the jurisprudenc&951, which implemented the UCMYJ.0One of the beneficia-
informs the development of the case law, Article 37 of the Uni- ries of that overhaul was the accused, who had an opportunity

8. Itis beyond the scope of this article to trace the evolution of unlawful command influence from its origins to theTirissanicle assumes general conversance
in the historical development of unlawful command influence jurisprudence and will thus deal mainly with unlawful commemckiafvelopments in the 10-15
years prior toMeasler SeeMartha Huntley BowetJnlawful Command Influence: Preserving the Delicate BalaBBeA.F. L. Rv. 65 (1988).See alsaJCMJ art.

37 (1988) (stating that it is unlawful to influence the action of a court-martiadyt. 98 (punitive article allowing punishment for violation of UCMJ art. 37 by anyone
who “knowingly and intentionally” engages in unlawful command influeridaited States v. Treakle, 18 M.J. 646 (A.C.M.R. 1984) (first of the 3d Armored Division
cases to comprehensively address widespread command influence within a unit); United States v. Cruz, 20 M.J. 873 (A.G.(MsSRAtS®RBed Division case that
traces the statutory as well as the judicial development of unlawful command influence from the post-WWII congressiosabheariadgev'd in part on other
grounds 25 M.J. 326 (C.M.A. 1987); United States v. Thomas, 22 M.J. 388 (C.M.A. 1986) (further refinemefreakieandCruzapproach to unlawful command
influence).

9. As will be discussed in some detail in Part Il, the courts have dealt with bargaining away unlawful command influsnm®istaWeasler. Sebnited States
v. Corriere, 20 M.J. 905 (A.C.M.R. 1985) (holding that an agreement requiring the accused to withdraw a motion assertihgamtaanhd influence would be
void as against public policy); United States v. Kitts, 23 M.J. 105 (C.M.A. 1986) (condemning the coercion of an accuikdrantong an issue of unlawful com-
mand control in order to obtain a pretrial agreement).

10. SeeUnited States v. Cummings, 38 C.M.R. 174, 175 (C.M.A. 1968) (“[Pretrial agreements] have been employed in military trd#I53imee this court has
approved of their use, though not without reservation.”). Though formally used since 1953, it is not difficult to im&aghoentiaé use of such agreements before

this time. Informal agreements persisted even after 1953, although not without the court’s conde®eetinited States v. Peterson, 24 C.M.R. 51 (C.M.A. 1957)
(accused pleaded guilty with thaderstandinghat the convening authority would not pursue other charges, although the understanding was never reduced to writing).

11. SeeBower,supranote 8, at 67 (citinglistory of the Judge Advocate General’s Corps, United States Armypce Abvoc. J., 4 July 1976, at 22) (“With over
2,000,000 courts-martial convened during that wartime period, one in eight servicemen was exposed to [the] criminal)code . . .
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to bargain with the government for his guilty plea beginning in “encourage speedier disposition of cases and to encourage

195315 Not surprisingly, the pretrial agreement practice, once defense counsel to obtain better results for their clients in hope-

established, gained widespread use in the milifarjhe rea- less cases!® He also cautioned judicious use of pretrial agree-

sons for this eager acceptance were quite simple—both thenents, noting that “it would be better to free an offender

accused and the government benefited from the bargaining proeompletely, however guilty he might be, than to tolerate any-

cess. thing smacking of bad faith on the part of the governm®nit’
that letter, Major General Shaw posited the rationale for view-
ing a pretrial agreement as beneficial to both the government
and the accused. Its use as a practical tool of expedience and
certainty would benefit both parties to the bargairHe cau-
tioned, however, that its use must always preserve the integrity
of the criminal system by ensuring that justice is done.

Goal of the Plea Bargaining System: Everyone Benefits

In 1953, The Acting Judge Advocate General of the Army Justice
addressed the efficacy of pretrial agreeméhtm a letter to
Army staff judge advocates, Major General Shaw articulated The first purpose of military law is to promote justféeln
what stand today as the most prominent, and at times incompateriminal law, justice for an accused means assurance of a fair
ible,®® themes of the pretrial agreement regime. In his letter, trial.2® Therefore, a pretrial agreement serves the ends of justice
Major General Shaw advocated use of pretrial agreements tmnly to the extent that it guarantees the accused a fair trial.

12. SeeTerry L. Elling, Guilty Plea Inquiries: Do We Care Too MuchH34 ML. L. Rev. 195, 198 (1991). Common sense suggests that soldiers have been pleading
guilty to charges as long as there have been military tribunals. However, Elling’s point of reference is the moderntarg pfatide in which manuals, rules, and
precedent guide a tribunal in the proper receipt of a guilty phese generallyV. WiNTHROP, MILITARY LAaw AND PRecEDENTS270 (2d rev. ed., 1920); MuAL FOrR
CourTs-MARTIAL, UNITED STATES, para. 154a (1921); MuaL For CourTs-MARTIAL, UNITED STATES, para. 70 (1928).

13. SeeArnold A. Vickery, The Providency of Guilty Pleas: Does the Military Really Ca&?M.. L. Rev. 209, 231 (1972). In overhauling the military justice
system, Congress relied on input from both within and without the military. Many civilian lawyers, both practicing attodriayssghool professors, were called
on to help shape the new system. One such group of civilian attorneys, known as the Keefe Board, profoundly impacteitbe mibeey courts would later
use in determining the providency of guilty pleas and the validity of the pretrial agreements that prompted thdske [BeaggenerallW. GENEROUS SVORDS AND
ScaLes 14-34 (1973) (chronicling the attacks on the military criminal justice system prior to the adoption of the UCMJ).

14. SeeBower,supranote 8, at 68-69.

15. The ability to bargain resulted from an affirmative policy decision by the Army Judge Advocate General's Corps |¢aéersiipage the practice. Nowhere
in the new code was there a provision for pretrial agreements, and there was no other statutory or regulatory authdtizapi@cfice.SeeManuaL ForR COURTS
MaRTIAL, UNITED STATES, R.C.M. 705 analysis, app. 21, at A21-38 (1995) [hereinafter MCM].

16. SeeCharles W. Bethany Jr., The Guilty Plea Program 4-7 (April 1959) (unpublished Advanced Course thesis, The Judge Advetat8cbendr(on file in
The Judge Advocate General's School Library, Charlottesville, Virginia).

17. Seel Francis A. GiLLIGAN & FRepRIc |. LEDERER CoURT-MARTIAL Procepure§ 12-10.00, 454 & n.2 (1991) (citing R@INAL Law MaTERIALS 10-2 (The Judge
Advocate General's School, U.S. Army, May, 1981)). Major General Shaw’s support for plea bargaining was based on tleeda@nifitte federal court system.
In 1950, over 94% of all convictions in federal district courts resulted from guilty pleas. In 1951, out of 34,788 con8i&f@dsresulted from guilty pleas. By
contrast, in the military, which did not sanction plea bargaining prior to 1953, only about one percent of all militarypoemewtited from guilty pleaSeeBethany,
supranote 16, at 4-5.

18. Few would disagree that the goals of justice, certainty, and expedience continue to motivate the criminal practiea of tiretaal agreements, just as those
goals justified the practice in the beginning. HoweWgasledemonstrates that not everyone believes that the goals can coexist. Clearly, Chief Judge Sullivan and
Judge Wiss believe that in cases where unlawful command influence is injected into the mix, justice suffers for the ke afrabexpedience.

19. SeeGiLLicaN & LEDERER supranote 17, § 12-10.00, at 454.
20. SeeBethanysupranote 16, at 6 n.13 (citation omitted).

21. Above all else, a guilty accused wants the certainty of knowing his maximum sentence. Hittlattenether the proceeding saves time or not, or whether the
trial comports strictly with all of the rules that guarantee a just proceeding; more than anything, the accused wanistyhef éadaving the maximum number of
days, months, and years he will spend in jail. The government also seeks the certainty that pretrial agreements offenf @edaliction is the ultimate benefit

to the government. Even critics who claim that the plea bargaining system is unjust agree that certainty benefits I8gh gielesrallBcott & Stuntzsupranote

3, at 1913-17. As the military courts have focused primarily on ensuring that justice is not sacrificed for the sakeeotgxpede guilty plea process, so too will
this article focus on this justice/expedience interplay. Although acknowledging the motivating force of certainty forebpthisidrticle will not further explore
that aspect of the process.

22. SeeMCM, supranote 15, pt. I.
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Complicating the issue is the requirement that the trial be fairlegally insufficient ple&® To obtain what he felt was a favor-
from both the subjective perspective of the defense and proseable sentence limitation, Private Cummings affirmatively
cution and the objective perspective of the criminal justice sys-waived any issues contesting his right to both a speed¥ trial
tem, as articulated by military trial and appellate courts. Early and due process. Although the COMA was satisfied of his
in the military practice of plea bargaining, military appellate factual guilt, the waiver provision of the agreement rendered
courts served notice that, regardless of what the parties thoughthe plea improviden® Declaring the waiver of such issues
fair, appellate judges would scrutinize pretrial agreements. The“contrary to public policy and void®*the COMA relied on sev-
United States Court of Military Appeals (COMA) set the tone eral earlier decisions that disapproved of waiver provisions in
for judicial review by declaring that the courts would not let pretrial agreement¥. Concluding that the only appropriate
pretrial agreements “transform the trial into an empty ritéfal.” matters open to bargaining were charging decisions and sen-
Appellate judges would consider unjust any agreement thattence limitation, the COMA rejected inclusion of waiver provi-
interfered with the traditional function of the trial. sions that imperiled fundamental rights.

Although there are a number of incentives that might prompt  In United States v. Hollan# the COMA found unaccept-
an accused to enter into an agreement with the conveningble a pretrial agreement that contained a provision which
authority? the accused is ultimately bargaining for one thing— required the accused to enter his plea of guilty prior to raising
the likelihood that his maximum sentence specified in the pre-any other motions. By forgoing his opportunity to raise
trial agreement will be lower than the sentence he would motions prior to pleading guilty, the accused secured a sentence
receive in a contested tri#l.Early on, the appellate courts rec- limitation of ten months confinemefit. The accused pleaded
ognized that the chief motivation of the accused when negotiat-guilty, was sentenced to twenty months confinement, and the
ing a pretrial agreement is sentence limitafiorHowever, in convening authority reduced the sentence to the agreed upon
United States v. Cummingsthe COMA condemned the pro- ten months® The COMA reversed, relying ddummingsand
pensity of pretrial agreements to cause an accused to enter the concept that certain terms of a pretrial agreement could ren-

23. SeeU.S. nst. amends. V, VI.

24. United States v. Allen, 25 C.M.R. 8, 11 (C.M.A. 1957).

25. SeeMCM, supranote 15, R.C.M. 705(b)(2). The convening authority may agree to “[r]efer the charges to a certain type of court-nfertacdieal offense
as non-capital; [w]ithdraw one or more charges or specifications from the court-martial; [h]ave the trial counsel pregk@rtagasvto one or more specifications
... and [t]ake specified action on the sentence adjudged by the court-médiial.”

26. See id. All of the concessions that a convening authority might make ultimately affect the maximum sentence that an accusec caforemeample, an
agreement by the convening authority to refer a case to a special court-martial empowered to adjudge a bad-conducttdisciiaajéydimits the accused’s pos-
sible sentence to the jurisdictional limit of that level court, which is six months confinement, forfeiture of two-thirdisgpayakimum of six monthseduction to

the lowest enlisted grade, and a bad-conduct disch&ged. R.C.M. 201(f)(2).

27. SeeUnited States v. Holland, 1 M.J. 58, 59 (C.M.A. 1975) (“[T]here are certainly benefits which accrue to an accused fromembarge a fixed maximum
sentence.”).

28. 38 C.M.R. 174 (C.M.A.1968).

29. Id. at 175 (citing United States v. Chancellor, 36 C.M.R. 453 (C.M.A. 1966); United States v. Drake, 35 C.M.R. 347 (C.M.Acd®8é&xning situations
where the insufficiency of the law officer’s providence inquiry lead to improvident pleas by accuseds who were intenngrtiseiciséntence limitation)).

30. SeeU.S. nst. amend. VI; UCMJ art. 10 (1988).

31. Cummings38 C.M.R. at 176 (noting that untimely forwarding of charges when Private Cummings was confined awaiting dispositibargelsisaised poten-
tial violation of Private Cummings’ right to due process).

32. Id. at 177 (citing United States v. Banner, 22 C.M.R. 510 (C.M.A. 1956)).

33. Id.

34. |d. (citing Banner 22 C.M.R. at 519) (“[N]either law nor policy could condone the imposition by a convening authority of [waiver of issugsrgppeesonal
jurisdiction] in return for a commitment as to the maximum sentence which would be approved.”); United States v. CallahaR. 221&; 448 (A.B.R. 1956)
(holding that a term in a pretrial agreement in which the accused forfeits his right to offer evidence in extenuationadiod chititng the presentencing phase of
the trial is “an unwarranted and illegal deprivation of the accused's right to military due process.”)).

35. Cummings38 C.M.R. at 176

36. 1 M.J. 58,59 (C.M.A. 1975).

37. 1d. at 59.
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der the entire bargain null and void. The COMA noted that
even when the offending term originates with the accéfsiéd, The government’s interest in expedience must be considered
its effect is to render the trial unfair, the agreement is foid. in the proper context. Conditions which made expedience
desirable in 1953 may or may not persist in 1¢98leverthe-
Both CummingsandHolland echoed the “trial as an empty less, since the military first started using pretrial agreements,
ritual” theme identified irAllen as the chief evil to be guarded savings in the time it takes to try an accused have been a signif-
against any time a pretrial agreement is the subject of appellatécant benefit to the governmefitAs a goal of the system, how-
review** The clear message of these early decisions is that jusever, saving time is valid only if the time saved is better used
tice requires a trial unfettered by restriction of due process orelsewhere. Therefore, it is crucial to determine how partici-
waiver of fundamental right8. The courts were not concerned pants in the criminal justice process use the time saved.
that the accused concurred in, or even proposed, the offending The major participants in the military justice system are:
term. Furthermore, the courts found it immaterial that the military attorneys, judges, and the chain of command. Unlike
accused received significant benefit from his pretrial agreementthe civilian judiciary, law enforcement agencies, and criminal
in terms of sentence limitatioh.Faced with validating the just-  trial bar, whoseraison d’étreis the operation of the criminal
ness of the plea bargaining process, the highest military courjustice system, many of the key players in the military criminal
defined justice not in terms of the accused’s ability to limit his justice system (like the chain of command) are simultaneously
potential sentence—which is the measure of justness theemployed in other aspects of military life. Thus, time saved in
accused cares most about—but instead by how the pretriahdministering the military justice system translates into more
agreement altered the traditional processes of courts-martialtime available for other duties.
Because the COMA found that “efficiency and expedition” of
cases was antithetical to a just proceeding, it declared that it The primary mission of trial counsel, defense counsel, and
would scrutinize pretrial agreement terms designed to furtherjudges in the military, much like their civilian counterparts, is
expediencé? the operation of the criminal justice syst&nihat system, like
its civilian analogue, depends on efficient disposition of crimi-
nal cases to be effective. Pretrial agreements are a means of
Expedience promoting efficient disposition of cases. When a pretrial agree-

38. Id. at 58.

39. Id. at 59.But seeUnited States v. Schmeltz, 1 M.J. 8 (C.M.A. 1975) (holding that the accused’s proposal of a pretrial agreement whicttrézllleg falitary
judge alone was a valid condition because the idea originated with the accused).

40. Holland, 1 M.J. at 60 (“Being contrary to the demands inherent in a fair trial, this restrictive clause renders the agreemenbituf)and
41. Sedd. at 59; United States v. Cummings, 38 C.M.R. 174, 177 (C.M.A. 1968).

42. But seeCummings38 C.M.R. at 179 (Quinn, C.J., dissenting) (citation omitted). In his dissent, Chief Judge Quinn identifies inconstsnowiit's approach
to waiver of fundamental rights by citing the court’s denial of revieldudley,where the COMA let stand a law officer’s determination at trial that in the making
his plea of guilty, Dudley had waived any speedy trial issigks.

43. But sedd. (Quinn, C. J., dissenting) (stating that “[the] majority opinion disadvantages the accused by depriving him of the tenadiatfely modest sen-
tence provided for in a pretrial agreement.”).

44. SeeHolland, 1 M.J. at 59.

45. Today’s widespread use of administrative separations has enabled the military to separate soldiers from the sertioe ngtdtbfor a trial. Unlike the time

of Major General Shaw, where a court-martial was the primary means to punish and to separate soldiers for misconduct,coownaselapnjudicial punishment

and administrative separation to rid the unit of all but the most egregious crinfiesldCMJ art. 15 (1988); U.S.H9' T oF ArRMY, ReG. 635-200, PRSONNEL SepA-

RATIONS: ENLISTED PERSONNEL (17 Sept. 1990)%ee alsdlO U.S.C. § 1181(b) (1994) (authorizing the administrative separation of officers for misconduct, moral or
professional dereliction, or in the interests of national security). The routine cases of ill discipline that cloggedactairdackets in the 1950s, creating a real
need for the expedience of pretrial agreements, are not common in 1998. As courts-martial dockets have been genevailyhfeegldtfof routine cases through

the use of administrative separations, more complex and serious cases have filled the dockets. Both the decreasesesrantirthecacrease in more serious and
complex cases may argue fodecreasen the use of pretrial agreements, if the goal of their use is simply to save time. The justice system is no longeorequired
process a large volume of simple drug use or absence without leave (AWOL) cases in which the issue of guilt is not esdilhnin\¢en those cases were prev-
alent, the system could afford bargaining to save time with confidence that justice did not suffer for the sake of expediensach cases today makes less com-
pelling the need to risk justice for expedience. Similarly, because cases today generally involve complex legal issuesantimsignificant confinement for

an accused, the credibility of the criminal justice system might increasingly depend on litigating all issues in a caalteblethithstanding an accused’s compel-

ling interest in bargaining to limit his sentence, the government might consider reining in the use of pretrial agreemgmispieserve the integrity of the military
justice system in the eyes of the public.

46. But seeElling, supranote 12, at 195 (“After investigating a case, consulting with the client, negotiating a pretrial agreement, and prepheingftinehe

providence inquiry, the military defense counsel probably would dispute whether military guilty plea practice actually eegultavings in time and energy. Trial
counsel or military judges may have similar misgivings . . ..").

FEBRUARY 1998 THE ARMY LAWYER « DA-PAM 27-50-303 7



ment results in counsel and the military judge spending a frac-their units sooner rather than later. A soldier who faces court-
tion of the time that they would have otherwise spent had themartial disrupts the normal conduct of business in a unit, affect-
case been fully contested, time is made available for quickering everything from training to morale. Thus, the plea agree-
resolution of the next cad®e.Thus, pretrial agreements benefit ment process enables leaders to fulfill one of their primary
the principal operators of the criminal justice system by allow- functions under military law, promotion of good order and dis-
ing them more time to process more cd8efssuming there  cipline. Pretrial agreements also enhance the “efficiency and
are indeed more cases to try, a real benefit results from the timeffectiveness of the military establishment . 3 Time leaders
saved by pretrial agreemefitsEven as counsel and military  spend administering military law is time away from their pri-
judges benefit from this process, expedience serves the chain ahary duties of leading and training soldiers, sailors, airmen,
command to an even greater and more important degree. and marines. Any mechanism that allows leaders more time to
fulfill their war-fighting mission can only make them more effi-
The preamble to th®anual states that “[t]he purpose of cient and effective in their primary role, and thus enhance com-
military law is . . . to assist in maintaining good order and dis- bat readiness.
cipline in the armed forces, [and] to promote efficiency and
effectiveness in the military establishment . 51 The military The goal of expediting cases appears to serve a legitimate
chain of command is ultimately responsible for ensuring that end because the benefactors of the process (attorneys, judges,
the purpose of military law is achiev&d The responsibilities  and particularly unit leaders) can put the time saved to better
of the accused’'s commander only begin with the preferral, for- use than if every case resulted in a contested trial. Neverthe-
warding, and referral of charges. Huge investments in time andess, if that expedience were obtained at the price of a just pro-
energy are made by the officers and noncommissioned officersceeding, the military criminal justice system would be subject
(NCOs) in a unit whenever one of their soldiers is charged andto ridicule. TheCummingsmajority and dissent framed the
ultimately tried by court-martial. Serving as court-martial limits of the debate concerning the justice/expedience tension
panel membef&or investigating officer8} officers and NCOs  inherent in the plea bargaining process and foreshadowed the
outside of the unit also invest significant time and energy in the course the debate would follow over the quarter century leading
administration of military law. to Weasler® However, the mechanics of the plea bargaining
process also evolved as the military practice grew, particularly
Pretrial agreements help leaders to maintain good order andh the years betweenuthmingsand Weasler Thus, a basic
discipline within their units because such agreements expeditainderstanding of how parties enter into pretrial agreements and
the trial process and thereby remove problem soldiers from

47. SeeUCMJ art. 6 (1988).

48. Assuming a typical scenario resulting from a pretrial agreementj(elge alone trial with a limited case in aggravation and a defense waiver of distant wit-
nesses), the greatest beneficiary of the pretrial agreement, in terms of time saved, is the trial counsel. The trialrespossible not only for marshaling the
physical evidence and witnesses necessary to prove the charged offenses, but also for: (1) ensuring the attendanteeoftiedestes; (2) logistical support for

all witnesses, government and defense; (3) ensuring that the court-martial panel is notified and on time at the appahtkdypléesecuring escorts and a bailiff;

(5) setting up the court room; and (6) keeping the chain of command informed of the trial’s progress. The trial coumselabnainiate or to reduce significantly
these additional duties when the accused enters into a pretrial agreement. The military judge is second in time sdtedydlstheable to conduct a judge alone
guilty plea in four to eight hours, whereas the contested case plus motions hearings and time spent authenticating thealecoutti dake days to complete.
Defense counsel derives the least benefit from a pretrial agreement, as he faces the considerable task of preparingidn¢h@cpuséadence inquiry and a case

in extenuation and mitigation on sentencing. Of course, defense counsel’s client is the ultimate beneficiary in timgesededenerally measured in months and
years. These observations are based on the author’s personal experience as both a trial counsel and senior trial @& setheperiod.

49. But seeClerk of Court Notessupranote 5, at 93. The total number of general courts-martial declined each year between 1990 and 1995, from a high of 1451
trials in 1990 to only 825 trials in 1995. A similar trend in bad-conduct discharge special courts-martial resultedfiroedtdp cases in 1990 to 333 in 1995.

50. Id. This may noturrentlybe a valid assumption, considering the decline in courts-martial rates during the 1990s. However, the criminal justiceistystem
remain flexible enough to handle increased case loads during a build-up and must operate efficiently whether during waatm&ee alssupranote 45 and
accompanying text.

51. SeeMCM, supranote 15, pt. I.

52. 1d.

53. See idR.C.M. 911, 912.

54. See idR.C.M. 405.

55. Seeidpt. I.3.

56. SeeUnited States v. Cummings, 38 C.M.R. 174, 179 (C.M.A. 1968). Chief Judge Quinn was the lone dis€emtenimgsbut would have found himself

comfortably in the majority wheWeaslerwas decided. Chief Judge Quinn’s interpretation of the law pertaining to permissible pretrial agreement terms tracks the
modern orientation of the court and its solicitude for the accused’s efforts to limit his sentence.
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how that process has changed over time assists in evaluating thgargaining must originate with the accused and that any offer to
continued vitality of plea bargaining practice in the military. negotiate a guilty plea should be in writing and signed by the
accused® Even as the earliest regimes recognized that only the
convening authority and the accused could perfect the agree-
Mechanics of the Plea Bargaining Process ment, negotiation over terms and conditions of a plea bargain
became the responsibility of the tffand defense couns@lin
When he first encouraged his subordinates to incorporatethe early days of plea bargaining, the staff judge advocate
plea bargaining into their trial practice, Major General Shaw served as the first-line check against excesses in the negotiation
offered little guidance as to how they should accomplish the process. The staff judge advocate’s responsibilities included
mission®” Besides stating that offers to plead guilty must orig- ensuring that sufficient evidence supported the plea, that the
inate with the accusé&dand that the rights of the accused would proposed sentence was appropriate for the crime, that charging
be zealously protected in whatever system was de%idbd, decisions did not unduly pressure the accused into proposing a
Army leadership provided little procedural guidance. Senior deal, and that the agreement did not repress the rights of the
leaders believed that staff judge advocates, working in conjunc-accused® The staff judge advocate was responsible for ensur-
tion with their convening authorities, could best devise a bar-ing that the agreement was just, both in the sense of appropri-
gaining system which was responsive to the needs of theately punishing the accused as well as guaranteeing the
command® This ad hoc approach to plea bargaining in the credibility of the criminal justice system.
mid-1950s resulted in a remarkable change in courts-martial
practice. From its one percent rate of guilty pleas prior to 1953, The military appellate courts also played a significant role in
the Army reported that sixty percent of all convictions resulted establishing the mechanics of the plea bargaining process.
from guilty pleas in Fiscal Year 1956. They put their judicial imprimatur on the requirements that the
accused initiate the bargaining proc®shat trial and defense
Although plea bargaining was conducted on an adoasis counsel should only negotiate over charging decisions and sen-
initially, several threads of consistency wove through the sys-tence limitations? and that the agreement must be in wrifihg.
tem as it developed. First, the convening authority became the Although the UCMJ provided no specific guidance, the courts
sole authority able to bind the government to a pretrial agree-relied on Article 45 to impose restrictions on the parties as they
ment with an accuseéd. Second, by 1957, both the Army and developed the practice of pretrial agreeméntdn United
the Nawvy* issued formal instructions which mandated that plea States v. Caré® the COMA articulated a model providence

57. SeeBethany,supranote 16, at 5.

58. Id.

59. Id.at 6.

60. Id. (citing Report of Proceedings, Army Judge Advocate’s Conference 84 (Sept. 1954)).

61. Id. at 7 (citing Report of Proceedings, Army Judge Advocate’s Conference 226-27 (1956)). Bethany points out that the diguperepnésented those cases
that were disposed of entirely by a guilty plea. The figure grew to nearly ten percent in mixed pleas or cases wheauhsefiapted to prove the greater charged
offense. He was also careful not to attribute the entire increase in the years immediately following Shaw'’s letteraftedriedeagreements. Bethany nevertheless
notes that the dramatic increase resulted from a systemic awareness of the predictability that plea bargaining injectediitgentartial processd.

62. SeeUnited States v. Cummings, 38 C.M.R. 174, 178 (C.M.A. 1968) (condemning an agreement which forbade resolution of cukseasaldgntrary to the
accepted practice of only bargaining for charging decisions and sentence limitation). The COMA noted that “[i]t appparsftagrsement here involved is limited

to the jurisdiction whence it came and is contrary to that contemplated for use by the Department of thelNavy.”

63. SeeKenneth D. GrayNegotiated Pleas in the Militar7 Fep. Bar J. 49, 50 n.6 (1978) (UCMJ arts. 22-24 grant convening authorities certain judicial authority
that make participation in the pretrial agreement process a natural adjunct to other statutory responsibilities).

64. See idat 49 n.4 (the Air Force did not allow plea bargaining in any form until 23 January 1975, and when it initially did allaetibe, @pproval of The Judge
Advocate General was needed on a case-by-case basis).

65. SeeBethanysupranote 16, at 27 n.85ee alsdJnited States v. Villa, 42 C.M.R. 166 (C.M.A. 1970) (recognizing pretrial agreements in the Coast Guard for the
first time).

66. SeeBethanysupranote 16, at 32 (trial counsel appraises the evidence, the likelihood of conviction, and the probable sentence and theds ¢atinenséaff
judge advocate whether or not the convening authority should agree to the offer to plead guilty).

67. 1d. at 26 (defense counsel negotiates always on behalf of his client, who has the final say in all matters regarding aeeratia) ag
68. Id. at 35.

69. SeeUnited States v. Allen, 25 C.M.R. 8, 11 (C.M.A. 1957) (holding that only an accused could propose a pretrial agreement).
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inquiry and established a requirement that all trial judges  The second significant change to the plea bargaining process
adhere to that inquiry as a means of ensuring that the accusedccurred when the 1991 amendments taMla@ualincluded a
was knowingly, voluntarily, and intelligently agreeing to the change to R.C.M. 70%. The new language in R.C.M. 705(d)
terms of the pretrial agreeméht.During the first thirty years  reflected a complete abandonment of the requirement that the
of plea bargaining practice in the military, The Judge Advocatesaccused initiate plea negotiations. According to the amended
General of the respective servitamd the trial court&created rule, “[p]retrial agreement negotiations [could] be initiated by
the rules and procedures. the accused, defense counsel, trial counsel, the staff judge advo-
cate, [the] convening authority, or their duly authorized repre-
The mechanics of the plea bargaining system remainedsentatives® Not only did the change bring military practice in
largely unchanged from the time pretrial agreements were firstline with civilian practice on this poifit,it also demonstrated a
negotiated in the 1950s unilleasler However, several signif-  fundamental shift in emphasis from the agreement’s form to its
icant changes to the practice occurred in the 1980s and 1990ssubstance. The change was possibly prompted by Judge Cox’s
The first important change coincided with the first major revi- concurrence itJnited States v. Jongin which he advocated
sion of theManual since 19697 The 1984Manuaf® was the abandonment of the requirement that only the accused could
first to consolidate all of the service policies and case law per-initiate negotiations or propose terms for a pretrial agreeffient.
taining to pretrial agreements and to codify the materials as aAfter this change, the COMA was much less concerned with
Rule for Courts-Martial (R.C.M.}® Rule for Courts-Martial tracing the agreement’s origin than it was with ensuring that the
705 did not necessarily change the way parties plea bargainedecord established that the accused completely understood the
as much as it systematized the practfcelhe new R.C.M.  terms of his agreemefit. However, a’Veaslerdemonstrates,
added predictability to the plea bargaining process by specify-the CAAF will scrutinize who proposes a term for inclusion in
ing both the procedures that the parties would follow and thean agreement if that term or condition suggests bad faith on the
kinds of pretrial agreement terms that the COMA found accept-part of the governmeft.
able or objectionabl®.

70. See, e.gUnited States v. Banner, 22 C.M.R. 510 (A.B.R. 1956); United States v. Darring, 26 C.M.R. 431 (C.M.A. 1958); UnitedS8tites 83 C.M.R. 226
(C.M.A. 1963).

71. See, e.gUnited States v. Stevens, 51 C.M.R. 765 (A.C.M.R. 1975).

72. UCMJ art. 45 (1988). The judges at the appellate level viewed subsection (a) as their mandate to police plea bacgainieg. plt states:
[iIf an accused, after arraignment, makes an irregular pleading, or after a plea of guilty sets up matters inconsiséeplieaitbrtif it appears
that he has entered the plea of guilty improvidently or through lack of understanding of its meaning and effect, oraf mefeits to plead,
a plea of not guilty shall be entered in the record, and the court shall proceed as though he had pleaded not guilty.

73. 40 C.M.R. 247 (C.M.A. 1969).

74. 1d. at 248.

75. See generallMCM, supranote 15, R.C.M. 705 analysis, app. 21, at A21-38(a) (citatiorited). See alsdoseph P. Della Maria JNegotiating and Drafting
the Pretrial Agreemen®25 Ac J. 117 (1971).

76. But cf.United States v. Villa, 42 C.M.R. 166, 172 (C.M.A. 1970) (Ferguson, J., dissenting) (indicating that at least one ohtleentheez of the COMA viewed
pretrial agreements as more trouble than they were worth; noting with approval the Air Force practice of not allowing pbgsjned

77. ManuAL FOR CoURTSMARTIAL, UNITED STATES (rev. ed. 1969) [hereinafter 1969NUAL ].

78. ManuAL FOR CouRTSMARTIAL, UNITED STATES (1984).

79. 1d. R.C.M. 705.SeeDavib A. ScHLUETER MILITARY CRIMINAL JusTICE PRACTICE AND PrRoCEDURES 9-2, 321 (3d ed. 1992).
80. SeeScHLUETER supranote 79, at 322.

81. See supraote 94 and accompanying text.

82. ManuaL For CourTs-MARTIAL, United States, R.C.M. 705(d) (1984) (C5 27 June 1991) [hereinafter MCM C5].

83. Id.

84. Id. R.C.M. 705(d) analysis, app. 21, at A21-40.

85. 23 M.J. 305 (C.M.A. 1987) (Cox, J., concurring in the result).
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Except for the few notable mechanical changes resulting
from changes to thManual the mechanics and goals of the From the time that military courts first began reviewing pre-
plea bargaining practice in the military have remained largely trial agreements in the mid-1950s to the present, they have
unchanged in the forty-two years between Major General struggled conceptually with classification of the plea bargain-
Shaw'’s initiative and the CAAF’s decision Weasler. While ing process. Even though the terminofS@nd methodolod¥
ultimately concerned with ensuring justice, the participants in employed by the courts when reviewing pretrial agreements
the plea bargaining process sought the benefits of certainty andind their roots in contract law, the courts initially refused to
expedience that the practice offered. However, while the pro-recognize pretrial agreements as contréicid/hether rejecting
cedures remained generally static and the goals unchanged, thbe analogy to contract law was ever appropfiatailitary
terms and conditions that parties sought for inclusion in pretrial courts have increasingly recognized the benefits that pretrial
agreements were constantly changing. Although somewhatagreements offéf. As the courts have become more comfort-
reluctantly, the military courts’ standards also changed as theyable characterizing the process as contractual in nature, the
considered novel terms which the parties were increasinglyscope of permissible terms and conditions has expanded.
including in pretrial agreements. A survey of cases from the
1950s to the 1990s demonstrates a gradual willingness to allow
the parties greater leeway in crafting pretrial agreements. Permissible Terms and Conditiéhs

SinceUnited States v. Alléhin 1957, the COMA has pre-
Terms of a Pretrial Agreement: What Are the Boundaries? mised pretrial agreement term permissibility on one simple

86. Id. at 308-09. Judge Cox noted:

| write to distance myself from any implication in the majority opinion that the point of origin or “sponsorship” of anylaatéom of a
pretrial agreement is outcome determinative. Inthe first place, | anticipate that determining the point of origin \eikkb&fico For example
if, over a period of months or years, the local defense bar comes to realize that the only pretrial agreements ever appeotiediaycon-
vening authority contain certain waiver or waivers, who has sponsored the term? | would assume that the convening dutbgaitstless
of who literally may have caused the language to be inscribed on a particular document and transmitted to the opposiogepeaety.with
few notable exceptions (including but not limited to, the rights to counsel, allocution, appeal, and the right to codteSof)ris see no
problem with the Government'’s sponsoring, originating, dictating, demanding, etc., specific terms of pretrial agreementsr(gitatl). |
take it that the convening authority’s ability to refuse entirely to enter into pretrial agreements or to enter into atgr pariement is the
ultimate command-sponsored limitation.

87. SeeMCM C5, supranote 82, R.C.M. 705(d) analysis, app. 21, at A21-40.
88. See supraotes 236-240 and accompanying text.
89. SeeScHUELTER supranote 79, at 322 (noting that the terminology of pretrial agreements—offer, acceptance, consideration—is the terminotagy laf\xjon

90. Id. nn.6-8 and accompanying text (requirement that offers be in writing; convening authority accepts by signing; ambiguounsteraetsagmainst the convening
authority). Legal commentators also have long used contract law as a construct for critique of pretrial agreementsarnyth@emitienerallBray,supranote 63,

at 51 (“[A] pretrial agreement is a contract between the convening authority and the accused.”); Dellsullanete 75, at 118 (“The pretrial agreementis . . .
nothing more than a contract between the convening authority and the accused.”).

91. SeeUnited States v. Weasler, 43 M.J. 15, 21 (1995) (Sullivan, C.J., concurring in the result) (“[T]he contract rationald pyofferenajority is dead wrong.”);
United States v. Cummings, 38 C.M.R. 174, 178 (C.M.A. 1968) (“Attempting to make [pretrial agreements] into contractualitypetdavhich forbid the trial of
collateral issues and eliminate matters which can and should be considered below, as well as on appeal, substitutestferapeetriaband, indeed, renders the
latter an empty ritual.”)See alsdJnited States v. Koopman, 20 M.J. 106 (C.M.A. 198%K)ited States v. Lanzer, 3 M.J. 60 (C.M.A. 1977); United States v. Cox, 46
C.M.R. 69 (C.M.A. 1972).

92. SeeScott & Stuntzsupranote 3, at 1967 (“The [contract] framework offers a fairly clear answer to the most basic questions policymakers (legjstiitizg)
might want answered.”). Although not possible to examine within the confines of this article, the contract rationale tirad Stantz posit for application in the
civilian plea bargaining context deserves thoughtful consideration in the military contdud® bargaining in the military context is mightily constrained by cus-
tom, regulation, statute, and case law (far more so than in the civilian system), the military’s predisposition to amdrdpely process seems particularly well-
suited to embrace contract law as a means of regulating that process. The cautino@pproach to determining which pretrial agreement terms will be enforced
and which will be rejected might be unnecessary with the ready surrogate of contract law to serve as a template forreyst@matic

93. SeeWeasler43 M.J. at 19 (“To hold [against appellant] would deprive [him] of the benefit of his bargaBut)see idat 21 (Sullivan, C.J., concurring in the
result) (“[T]he contract rationale proffered by the majority is dead wrong.”).

94. The purpose of this section is not to recite a laundry list of pretrial agreement terms and conditions that theecfountsllparmissible; others have done that
with great economy.SeeGiLLican & LEDERER supranote 17, 88 12-25.10 to 12-25.19(dyHSUETER Supranote 79, § 9-2(B)(1); MCMsupranote 15, R.C.M.
705(c)(2). The goal, however, is to explore the judicial process that leads to a greater liberalization of plea bargaicengngréow the judicial focus shifted
somewhat from a strictly paternalistic protection of fundamental rights to a more detached appraisal of rights bargpmicesasautually beneficial to the accused
and the government.
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idea: the agreement term must not derogate the courts-martiabf an accused’s right to present extenuation and mitigation evi-
function of ensuring that justice is done. The appellate judgesdence during the pre-sentencing phase of his trial, the judges
who first reviewed pretrial agreements had a very narrow viewrelied onPondsto invalidate the term. Ibnited States v. Cal-
of what was permissible under then standard?® If the terms lahan % the Army Board of Review (Board) held that a term
of the pretrial agreement involved anything other than the which prevented the accused from offering favorable sentenc-
charges to which the accused would plead guilty or the maxi-ing evidence was an “unwarranted and illegal deprivation of the
mum sentence that the convening authority would agree toaccused’s right to military due proces®."Similarly, in United
approve, the appellate courts viewed the deal with susgition. States v. Banne¥® the Board dismissed the charge and
upbraided the convening authority for conditioning the pretrial
When parties first began including waiver provisions in their agreement on a term which forced the accused to waive any
pretrial agreements, the COMA would have none of it. The challenge to the court-martial’s jurisdiction; the Board stated
COMA predicated its rejection of rights waiver terms on that the term was contrary to law and public pofi€y.
United States v. PontfsandUnited States v. Darrin. In
Ponds the accused had no pretrial agreement but, after plead- United States v. Cumminfswas the high-water mark for
ing guilty at trial and then losing his initial appeal to the board appellate intolerance for rights waivers in pretrial agreements.
of review, waived his appeal of right to the CONPA.Declar- Because of several unauthorized absences and subsequent peri-
ing the waiver a “legal nullity,” the COMA noted that similar ods of confinement in the Camp Pendleton confinement facil-
waivers in the future would be scrutinized to ensure that anity, there was a seven-month lapse between the time of Private
accused was not mistakenly waiving his rights for the govern-Cumming’s first confinement and the time that charges were
ment’s convenienc®! The accused iDarring waived his referred to a general court-martial. As part of his pretrial agree-
right to appellate counsel based on his mistaken belief that hisnent, Cummings waived any issues relating to his right to a
guilty plea at trial assured rejection of any claim on app@al. speedy trial or claims that he had been denied due process under
Although this case also did not involve a pretrial agreement, thethe law!®® Overturning the conviction, the COMA chided the
court rejected Darring’s waiver of appellate review for the same convening authority for attempting to secure by waiver a forfei-
reasons articulated Pondsts ture of rights that was not allowed by |&%.The COMA stated
that a guilty plea could never be predicated on waiver of statu-
The first time that an appellate tribunal reviewed a pretrial tory or constitutional right§! The COMA reemphasized its
agreement containing terms that specifically called for waiver

95. 25 C.M.R. 8, 10 (C.M.A. 1957). The factsAihen did not present the court with an onerous pretrial agreement term. The issue on review was ineffective assis-
tance of counsel. Private Allen had a pretrial agreement with the convening authority which limited his maximum senteneeths t8nfinement at hard labor

for a guilty plea to one specification of desertion. However, PVT Allen’s counsel did not put on any evidence duringtieagiresphase of the trial, even though

plenty of favorable extenuation and mitigation evidence existed. Before addressing the effectiveness issue, the COMApeetdedssgréements in general and
announced the “trial as an empty ritual” doctrine that provides the legal context that, to this day, underlies considanettiah ajreements.

96. But seeUnited States v. Cummings, 38 C.M.R. 174, 179 (C.M.A. 1968) (Quinn, C.J., dissenting) (pointing out that a tactical@ecsieratfruitiess speedy
trial motion as part of a pretrial agreement was a sound tactical decision which the majority was wrong to condemn).

97. 1d. at 177 (holding, in part, that pretrial agreements should cover nothing more than charging and sentencing issues).
98. 3 C.M.R. 119 (C.M.A. 1952).
99. 26 C.M.R. 431 (C.M.A. 1958).
100. Ponds 3 C.M.R. at 120.

101. Id. at 121.

102. Darring, 26 C.M.R. at 434-35.
103. Id. at 435.

104. 22 C.M.R. 443 (A.B.R. 1956).
105. Id. at 448.

106. 22 C.M.R. 510 (A.B.R. 1956).
107. Id. at 519.

108. 38 C.M.R. 174 (C.M.A. 1968).

109. Id. at 176.
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long-held view that only terms pertaining to sentence limitation cesst’® The result of th€are, EImoreandGreenline of cases
were appropriate for inclusion in a pretrial agreemgnt. was to shift to the trial judge much of the responsibility for
determining the permissibility of pretrial agreement terms and
Beginning withUnited States v. Caré? decided one year  conditions!?°
afterCummingsthe COMA began to systematize judicial con-
sideration of guilty pleas at the trial lev¥#l. The inquiry man- As military courts continued formalizing the pretrial agree-
dated byCare not only ensured that the accused demonstratedment process, two Supreme Court cases influenced military
his factual guilt to the legal satisfaction of the military judge, practice. Decided in 197Bantobello v. New Yotk was
but it also, for the first time, required the judge to inform the important because it put the Supreme Court’s imprimatur on the
accused of the fundamental rights that he was waiving by pleadvalue of plea bargaining. By legitimizing the civilian plea bar-
ing guilty’® The 1969Manual also aided in formalizing the  gaining practice—a system without the myriad procedural pro-
guilty plea proces¥® Refining the practice further, dnited tections found in military plea bargainingSantobello
States v. Greeft”the COMA announced that additional inquiry provided the COMA with a measure of confidence as it strove
of the accused would become part of ev@aye inquiry® to improve the military plea bargaining practi€ée.Decided in
1978,Bordenkircher v. Hayé#® went directly to issues con-
The aim of these rulings was to increase public confidencefronting military trial judges who had to determine the legality
in the military justice system by further guaranteeing the reli- of pretrial agreement terms. In that case, the Court upheld a
ability of guilty findings obtained via the plea bargaining pro- prosecutor’s threatened use of a capital murder charge and pos-

110. Id. The COMA noted, “we have expressly pointed out a guilty plea waives neither the right to speedy trial nor the right¢eshimphe handling of charges.”
Id. (citations omitted).

111. Id.

112. Id. at 178 (“We reiterate our belief that pretrial agreements are properly limited to the exchange of a plea of guilty félohpmtatad maximum sentence.”).
113. 40 C.M.R. 247 (1969).

114. SeeGray,supranote 63, at 53 (noting that the decision established the parameters of the military judge’s inquiry in guilty plea cases).

115. Care 40 C.M.R. at 257. Judge Darden wrote for the majority, “[tjhe record must also demonstrate the military judge . .ly pefd@ssed the accused,
advised him that his plea waives his right against self incrimination, his right to a trial of the facts by a court-nthHisirigint to be confronted by the witnesses
against him; and that he waives such rights by his plieh.”

116. 1969 MnuAL, supranote 77, para. 70.
117. 52 C.M.R. 10 (C.M.A. 1976).

118. SeeGray,supranote 63, at 56. The ruling Greenrequiring an expande@areinquiry was premised on Judge Fletcher’s concurrence in United States v. EImore,
1 M.J. 262, 264 (C.M.A. 1976) (Fletcher, J., concurring). Pointing out the trial judge’s role in cases involving negetiateliigye Fletcher noted:

The trial judge must shoulder the primary responsibility for assuring on the record #tatised understands the meaning and effect of each
condition as well as the sentence limitations imposed by an existing pretrial agreement. Where the plea bargain encadifiassegich

the trial judge believes violate either appellate case law, public policy, or the trial judge’s own notions of fundanmesgs| fedrshould, on

his own motion, strike such provisions from the agreement with the consent of the parties.

In addition to his inquiry with the accused, the trial judge should secure from counsel for the accused as well as thetheisasatirance
that the written agreement encompasses all of the understandings of the parties and that the judge’s interpretatiorrobtitecagneorts
with their understanding of the meaning and effect of the plea bargain.

119. SeeUnited States v. Green, 1 M.J. 453, 456 (C.M.A. 1976) (holding that trial level scrutiny of pretrial agreements will erfiencenfidence in the plea
bargaining process).

120. SeeGray,supranote 63, at 56.

121. 404 U.S. 257 (1971) (noting that plea bargaining is an essential and highly desirable component of the justiceddystemnld/bie encouraged). After nego-
tiations with the prosecutor, Santobello withdrew his plea of not guilty to a felony gambling charge and agreed to plead psigr-included charge. In exchange
for the plea, the prosecutor agreed to make no recommendation to the judge during sentencing. Santobello pleaded rgisky,a@nprthe sentencing hearing
was set for several weeks later. While awaiting sentencing, a new prosecutor took over the case. When Santobelldfihaljydaecfor sentencing proceedings,
the new prosecutor, who knew nothing of the agreement that Santobello had made with the previous prosecutor, recommaniddelbh@abs sentenced to the
maximum one-year sentence for his crimes. Santobello objected, but the trial judge informed the parties that, whetiereavamstich an agreement, he would
sentence Santobello to the maximum sentence anyway because of Santobello’s criminal history. The case went forwarcheadppesattobello’s claim that
the new prosecutor’s breach of the pretrial agreement impermissibly influenced the trial judge to adjudge the maximumWéileereeognizing the legitimacy
of the plea bargaining system, the Supreme Court vacated the sentence and remanded the case to the state court to theteBaimelbéil® was entitled to specific
performance of his pretrial agreemefd. at 257-60.
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sible death sentence to convince the accused to plead guilty tbargaining realm] which tend to chill the assertion of a defen-
a murder charge with a guaranteed sentence of life imprison-dant’s rights.??
ment. The Court observed that the tendency of such a tactic to
discourage an accused from exercising his full rights in a trial  United States v. Jon8Smarked the COMA's move further
setting was an “inevitable—and permissible—attribute of any away from the paternalism that characterized its analysis of
legitimate system which tolerates and encourages the negotiarights waiver terms during the 1950s and 19603.he COMA
tion of pleas.?* upheld a defense-proffered term which waived the accused’s
right to contest search and seizure and victim identification
WhereasSantobellodemonstrated that plea bargaining in issuest®' In his concurrence, Judge Cox drew Baorden-
general suffered no constitutional infirmitprdenkircher kircher to suggest that the government should be allowed to
demonstrated that the process passed constitutional musteaffirmatively mandate specific terms of a pretrial agreertiént.
even when used aggressively by the government. Thus, as plea
bargaining entered its fourth decade of use in the military, rul- In United States v. Schaffé¥ the COMA permitted
ings from the Supreme Court legitimized and expanded the usealefense-initiated waiver of the right to an Article 32 investiga-
of the practice. tion.13* Recognizing its ability to forbid the practice, the
In United States v. Mill&°the COMA invalidated an agree- COMA noted, “[o]ur paternalism need not extend to that
ment between the convening authority and the accused becausxtreme.?® In United States v. Zelengki the COMA upheld
the agreement truncated full appellate reVi#gwHowever, the a defense-initiated waiver of the right to trial by a panel of
majority opinion noted that nothing prohibited parties from officer and/or enlisted soldietd’ Six years later itJnited
drafting terms that limited rights of the accused, as long as theStates v. Andrew$® the Army Court of Military Review
accused fully understood the consequences of the terms an(ACMR) relied on the 1991 changes to R.C.M. 705 to validate
agreed to their inclusiofd” Citing Bordenkircherthe COMA the government'conditioning acceptance of an offer to plead
acknowledged the permissibility of “practices [within the plea guilty on the accused’s waiver of the right to trial by mem-
bers!*® The COMA came to the same conclusion two years

122. SeeGray,supranote 63, at 49.

123. 434 U.S. 357 (1978).

124. 1d. at 364 (quoting Chaffin v. Stynchcombe, 412 U.S. 17, 31 (1973)).

125. 12 M.J. 1 (C.M.A. 1981).

126. Id.

127. 1d. at 4.

128. Id.

129. 23 M.J. 305 (C.M.A. 1987).

130. Id. at 308.

131. Id. The COMA cautioned, however, that an identical term, proposed by the government, would not receive such willing aciceptenttes case predated
the 1991 change to the 19BKanual there still existed a prohibition against anyone but the accused originating an offer to enter into a pretrial agre@pesingr p
terms for inclusion.

132. 1d. (Cox, J., concurring in the result).

133. 12 M.J. 425 (C.M.A. 1982).

134. 1d. at 429.

135. Id.

136. 24 M.J. 1 (C.M.A. 1987).

137.1d. The COMA noted that the government could not condition acceptance of a pretrial agreement on waiver of the rightnetniaéts; However, because
the defense had decided that the best interests of the accused favored such a waiver, the COMA found the term efridisiéuleStates v. Burnell, 40 M.J. 175
(C.M.A. 1994) (noting that the 1991 changes to R.C.M. 705 make the origin of pretrial agreement term irrelevant, thushedlgemegnment to condition pretrial

agreements on waiver of trial by members).

138. 38 M.J. 650 (A.C.M.R. 1993).
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later inUnited States v. Burngl ruling that the government  it.1¢ Forcing an accused into such an agreement not only inval-
could make acceptance of a pretrial agreement contingent ondates the agreement but probably would constitute a basis for
the accused agreeing to trial by military judge al&heThe adverse action against a convening authority for violation of the
COMA's primary concern in reviewing pretrial agreements was UCMJ 147" The professionalism and independence of trial
to ensure that the accused entered into the agreement voluntadefense counsel make such an event very unlikely. Typically, it
ily and intelligently4? is the accused, ever willing to trade legal rights to lessen his
time behind bars, who enthusiastically suggests terms and con-
The COMA had come a long way by the time it considered ditions which the courts refuse to embrace. Such terms falil
Weaslerin 1995. The unwillingness to allow terms other than because they threaten the fairness of theffial.
charging and sentence limitation, which characterized judicial
review in the 1950s and 1960s, gave way to a standard of Certainly, the accused has willing accomplices. If profes-
review which was more solicitous of the desires of the parties.sional judgment and experience tell defense counsel that noth-
The COMA was confident in the institutional safeguards that ing is gained by litigating certain motions, they often encourage
Careand the 198Manualimposed on pretrial agreement prac- waiver of the motions (even where fundamental rights are
tice. The COMA's natural evolutioff® coupled with the 1984  involved), recognizing that their clients’ bottom line is to min-
and 1991 changes to thanual enabled it to overcome its his-  imize confinement? Trial counsel are eager to support any
toric uncertainty and to focus on the essential judicial con-initiative of the accused that results in foregone motions and
cern—did the accused enter into the pretrial agreementspeedy disposition of a guilty plea. The waiver provisions are
voluntarily and intelligently?* Nevertheless, even as the typically supported by staff judge advocates and agreed to by
courts grew more tolerant of creative bargaining between thethe convening authorities because the accuseds are capitulating
accused and the convening authority, certain terms remainedn the issue, and contested trials are costly in terms of person-
off limits. nel, time, and money. Finally, military trial judges, unlike
appellate judges who never face an accused, desperately trying
to remain provident to preserve favorable sentence limitations,
Impermissible Terms and Conditidffs will try to give meaning and effect to terms and conditions
which the accused voluntarily agreed to and obviously wants
Neither theManual nor the COMA permit a pretrial agree- enforced. Thus, impermissible terms find appellate scrutiny
ment term or condition unless the accused voluntarily agrees to

139. Id. (conditioning acceptance of pretrial agreement upon accused’s waiver of right to trial by members does not violate @)blBypaiéeUnited States v.
Young, 35 M.J. 541 (A.C.M.R. 1992) (noting that governnuamhandof trial by members waiver is unenforceable).

140. 40 M.J. 175 (C.M.A. 1994).
141. Id.
142. Id.

143. The judges on the COMA who wrestled with establishing an appropriate standard of review for the military were atss spéutaprocess as it evolved in
civilian society. Not only was their approach to the task informed by the law and policy of the military, but it mustihehessareen affected by civilian practice

as well. Over time, even as the COMA and the drafters dflitreual erected procedural safeguards to ensure that only a truly guilty accused would be allowed to
plead guilty, the court—undoubtedly aware of the robust bargaining in the civilian seetamdincreasingly willing to allow the guilty accused and the government

to decide for themselves how best to allocate risks and resources attendant to the process.

144. SeeMCM, supranote 15, R.C.M. 705(c)(2) (agreement must be entered into freely and voluntarily); United States v. Burnell, 40 M.J. A739@4M.
(upholding a decision to waive trial by members as long as the decision is voluntary and intelligent).

145. SeeMCM, supranote 15, R.C.M. 705(c)(1)(B);cBLUETER, supranote 79, § 9-2(B)(2), at 330;uGcAaN & LEDERER supranote 17, § 12-25.20, at 470.

146. SeeMCM, supranote 15, R.C.M. 705(c)(1)(A) (“A term or condition in a pretrial agreement shall not be enforced if the accused did rmotdfrealyntarily
agree to it.”); United States v. Care, 40 C.M.R. 247 (C.M.A. 1969).

147. SeeUCMJ art. 37(a) (1988) (“No person . . . may attempt to coerce or, by any unauthorized means, [to] influence the actiohro&etial . . . in reaching
the findings . . . in any case . . ..”") Were it even possible, a convening authority who forced an accused to accépt pregrial @agreement would be guilty of
exercising unlawful command influence. The convening authority would thus subject himself to prosecution for violatide 88artithe UCMJ.See idart. 138.

148. SeeScHLUETER supranote 79, 8 9-2(B)(2), at 330.

149. SeeUnited States v. Cummings, 38 C.M.R. 174, 180 (C.M.A. 1968) (Quinn, C.J., dissenting). This tactic, often employed byodefsgisbas found some
sympathy on the court, providing the judge agrees with the defense counsel’s appraisal of the evidence. Judge Quirffweatadnbatlose our eyes to the obvi-
ous ‘probability that the accused and his counsel weighed the evidence and determined that it was inadequate for @yalféefaresk’ and, therefore, chose ‘to
disregard the evidence in favor of the possible advantage of a guilty pteat”180 (citing United States v. Hinton, 23 C.M.R. 263 (C.M.A. 1953%E alsdJnited
States v. Bertleson, 3 M.J. 314, 315-16 (C.M.A. 1977).
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because the parties at the trial level have actively, though someWeasler’s right to a preferral of charges that were free from
times unwisely, sought their inclusion. unlawful command influence?

Although the list continues to shrink, the courts will not

allow certain fundamental rights to be waived because of the II. Unlawful Command Influence
perceived effect that such waiver would have on the credibility
of the military justice syste#¥® The right to counsel cannot be The drafters of the UCMJ were able to craft a criminal code

waived, whether at the trial or appellate leveélDue process  thatis responsive to the military’s need for both justice and dis-
rights are not subject to bargained wai?ér.Parties cannot  cipline!%® The drafters recognized the command’s legitimate
agree to waive jurisdictional issug%and they cannot agree to  discipline interests in administering the criminal justice system
waive speedy trial issué® complete sentencing proceed- while also recognizing that too much influence could fake
ingst* or exercise of posttrial and appellate rights. tice out of the military justice systeff®. The statutory mandate
of Article 37 was designed to protect the integrity of the court-

This was the legal backdrop wheveaslerwas argued on  matrtial by ensuring that none of the participants would suffer at
appeal. Although willing to give the parties great leeway when the hands of a superior who disagreed with the results of the
crafting pretrial agreements, tWgeaslercourt steadfastly  proceeding®®
refused to permit terms and conditions that, when viewed
through the eyes of the public, threatened the integrity of the Early on, the COMA sought to ensure that unlawful com-
military justice systemWeaslerpresented the CAAF with the  mand influence did not affect court-martial participants, partic-
ultimate system integrity dilemma. Invoking the specter of ularly panel member¥! In United States v. Littricé®? the
unlawful command influence, Weasler’s appellate counsel COMA set aside the findings and sentence because an acting
challenged the CAAF to expand its list of fundamental rights commander unlawfully influenced panel members prior to their
that could not be waived. He asked the CAAF to repudiateservice in Private Littrice’s casé® Over time, the COMA
Weasler’s pretrial agreement, claiming that it forced waiver of relied on Article 37 as its bulwark against excessive command

150. CompareCummings38 C.M.R. at 177 (“[Pretrial agreements] should concern themselves with nothing more than bargaining on the chargexandaente
with ancillary conditions . . . .")with Bertelson,3 M.J. at 315-16 (“If an accused and his lawyer, in their best judgment, think there is a benefit or advantage to be
gained . . . we perceive no reason why they should not be their own judges with leeway to do so.”).
151. SeeMCM, supranote 15, R.C.M. 705(c)(1)(B); United States v. Darring, 26 C.M.R. 431 (C.M.A. 1958).
152. SeeMCM, supranote 15, R.C.M. 705(c)(1)(Bfummings38 C.M.R. at 174.
153. SeeMCM, supranote 15, R.C.M. 705(c)(1)(B); United States v. Morales, 12 M.J. 888 (A.C.M.R. 1982).
154. SeeMCM, supranote 15, R.C.M. 705(c)(1)(Bfummings38 C.M.R. at 174.
155. SeeMCM, supranote 15, R.C.M. 705(c)(1)(B); United States v. Callahan, 22 C.M.R. 443 (A.B.R. 1956).
156. SeeMCM, supranote 15, R.C.M. 705(c)(1)(B); United States v. Schaller, 9 M.J. 939 (N.M.C.M.R. 1980).
157. See generallfinal Brief on Behalf of Appellant, United States v. Weasler, 43 M.J. 15 (1995) (No. 94-1249/AR).
158. SeeUnited States v. Littrice, 13 C.M.R. 43, 47 (C.M.A. 1953).
159.Littrice, 13 C.M.R. at 48-49 (recognizing a legitimate command interest in administering the criminal justice system, UCMJ atjaiee®3he convening
authority to select courts-martial members based on established cri®ei@)also idat 47 (citing H.R. Rr. No. 81-491, at 8) (“we must avoid the enactment of
provisions which will unduly restrict those who are responsible for the conduct of our military operations.”).
160. Id. at 47. Article 37 of the Code provides:
No authority convening a general, special, or summary court-martial, nor any other commanding officer, shall censure, e@dnmardsh
such court or any member, law officer, or counsel thereof, with respect to the findings or sentence adjudged by theittorgspacito any
other exercise of its or his functions in the conduct of the proceeding. No person subject to this code shall attengpotohyoeny unau-
thorized means, [to] influence the action of a court-martial or any other military tribunal or any member thereof, in treadindings or
sentence in any case, or the action of any convening, approving, or reviewing authority with respect to his judicial acts.
UCMJ art. 37 (West 1995).

161. SeeBower,supranote 8, at 70 n.34.

162. 13 C.M.R. 43 (C.M.A. 1953).

16 FEBRUARY 1998 THE ARMY LAWYER « DA PAM 27-50-303



control exerted during any phase of criminal justice administra- many, the COMA expanded Article 37’s reach to include
tion. unlawful command influence ovemtentialwithesses at a
court-martial. United States v. TreakRé and its progeny dem-
onstrated the COMA's willingness to go beyond the original
Evolution of Unlawful Command Influence Jurisprudence  scope of Article 3%7 to shield not only panel members, coun-
sel, and military judges, but also rank and file soldiers who
The COMA's expansion of Article 37's reach was prompted might potentially provide favorable character evidence for an
by recognition thaapparentandperceivedunlawful command accuseds®
influence could be as harmful as the actual occurrence. In
United States v. Johnsgft the COMA recognized that com- If the 3d Armored Division cases in the mid-1980s repre-
mand actions thaappearedto be improper could tarnish the sented the high-water mark for the COMA’s expansive
public’s perception of the integrity of the justice system just as approach to unlawful command influen'é&is tolerance for an
much as those actions that actually amounted to unlawful com-accused’s claim of prejudice based on unlawful command
mand controts®> Foreshadowing a theme that would figure influence began to wane by the early 1990s. Increasingly, the
prominently in the philosophical split of th&easlercourt COMA was confronted with soldiers who sought the windfall
twenty years laterJohnsonsignaled increased judicial vigi- of appellate reversal based on technical violations of the rules
lance where command action threatened society’s confidence irgoverning the judicial process. Unwilling to continue Article
the fairness of the military criminal process. 37's expansion, the service appellate courts decided a series of
cases that revealed a profound split on the COMA.
Unlawful command influence jurisprudence expanded fur-
ther with the COMA's condemnation of command actions that
created gerceptionof unlawful command influence. In a Accusatorial v. Adjudicative Unlawful Command Influence
series of cases arising out of the 3d Armored Division in Ger-

163. Id. at 49-52 (holding that a briefing about command policy on courts-martial service, retention of thieves in the Army, aadioamidf panel service on
efficiency reports was prejudicial to the accuse®@eUnited States v. Kitchens, 31 C.M.R. 175 (C.M.A. 1961) (holding that an assistant staff judge advocate’s letter
to panel members pointing out sentence variances in recent cases unlawfully influenced members by suggesting approp@tmressy;ofJnited States v.
McCann, 25 C.M.R. 179 (C.M.A. 1958) (holding that a staff judge advocate’s lecture to members that the offenses for vecicbethevas charged were more
reprehensible in the military than in civilian society is unlawful command influence); United States v. Fowle, 22 C.M.RM1491@56) (holding that trial coun-

sel's reading of a Secretary of the Navy Instruction pertaining to larceny to the court members is unlawful command ibfhiert8tates v. Pierce, 29 C.M.R.

849 (A.B.R. 1960) (finding that a base commander’s informal comments to several panel members, suggesting that thédbwgthradttimportant as long as the
panel convicted the accused and hanged him, even if made in jest, was unlawful command influence).

164. 34 C.M.R. 328 (C.M.A. 1964) (holding that a staff judge advocate’s issuance of a pamphlet entitled “Additional infetr@iort Members” to members of
the panel was guidance beyond that contemplated in Article 38 and created a rebuttable presumption of unlawful commaf)d influenc

165. SeeBower,supranote 8, at 77 nn.76-80. Bower notes that the origin for apparent command influence doctrine could be traced ten yeaesdisskaiting
opinion inUnited States v. Navarrd7 C.M.R. 32 (C.M.A. 1954), and had been supported in didtawie, 22 C.M.R. 139. The dissent Navarrearticulated the
appearance theory of unlawful command influence, noting, “[W]e are concerned here with much more, | believe, than the pretectceused person named
Navarre . . . . A judicial system operates effectively only with public confidence and, naturally, this trust only exissaifsthexists a belief that triers of fact act
fairly and without undue influence Navarre 17 C.M.R. 32.SeeUnited States v. Grady, 15 M.J. 275 (C.M.A. 1983) (noting that the appearance of external influence
affects public confidence in the fairness of the military system).

166. 18 M.J. 646 (A.C.M.R. 1984)ert. granted 20 M.J. 131 (C.M.A. 1985) (holding that commanding general briefings that addressed testifying on behalf of sol-
diers convicted at courts-martial created perception in soldiers of the command that their leaders disapproved of teksthaifgoba convicted soldier’s good
character and fithess for continued service, thus chilling the accused’s ability to secure favorable evidence and gfaitiaiitdaih SeeUnited States v. Thomas,

22 M.J. 388 (C.M.A. 1986) (holding that where pervasive climate of unlawful command influence is established, the govestroenvimee the appellate court,
beyond a reasonable doubt, that the findings and sentence were not affected by the unlawful action); United StatesM.JCBT8 @0.C.M.R. 1985) (1st Armored
Division case determining whether unlawful command influence has prejudiced the accused requires consideration of timegbenti@pifal command influence

within the command, as well as whether objective analysis indicates the appearance of unlawful command inéittergeaited 22 M.J. 100 (C.M.A. 1986);

United States v. Stokes, 19 M.J. 781 (A.C.M.R. 1984) (holding that perception created within command that it is not cacésy embestify on behalf of an
accused’s good character is not dissipated merely by removing from the judicial process the convening authority who pevatgatithg.See generallBower,
supranote 8, at 81-86.

167. SeeBower,supranote 8, at 70.

168. SeeTreakle 18 M.J. at 646.

169. After the 3d Armored Division cases, the COMA's unlawful command influence regimen required three distinct inquisias:thi@ accused’s trial affected
by actualunlawful command influence; (2) has the command action threatened public confidence in the military justice system lijeapat@gancef unlawful

command influence; and (3) has the command action created within thepenieationof unlawful command influence, thereby chilling soldiers’ willingness to
testify on behalf of the accused. The real debaWeaslercentered on thappearanceof unlawful command influence.
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In 1990, the ACMR considered the case of Sergeant FirstCOMA to affirm if that court disagreed with the unique
Class Bramel’® Sentenced to a dishonorable discharge andapproach to trial process demarcation. The COMA summarily
twenty years confinement for engaging in forcible sodomy with affirmed without addressing the unlawful command influence
a child under the age of sixteen, the accused claimed that théssue raised iBramel””
trial judge’s denial of a motion for a new pretrial investigation
denied him a fair trial. The motion was predicated on a claim In 1994, the ACMR once again considered the accusatorial
that the summary court-martial convening authority, who versus the adjudicative impact of improper command control in
ordered the hearing, exerted unlawful command influence overUnited States v. Draytofi® Staff Sergeant Drayton pleaded
the investigating officer by ordering him to utilize a partition to guilty to larceny from the post exchange and was sentenced to
shield the child victim from the accused when testifying. The a reduction, forfeitures, and a bad-conduct disch&fgé&n
ACMR agreed with the trial judge that tManual authorized appeal, Drayton alleged that his battalion commander exerted
this ordet’* and that the convening authority’s actions neither unlawful command influence over his company commander by
affected the impartiality of the proceeding nor amounted to directing the company commander to recommend a certain
unlawful command influencg? level of court-martiat®® Relying orBramel,the ACMR differ-

entiated unlawful command action during the accusatorial

Expanding on the issue of unlawful command influence, the phase from action during the adjudicative phase of a judicial
ACMR noted that pretrial investigations are part ofabheusa- proceeding. Thd®rayton court acknowledged th&ramel
torial process that serves as a predicate to the referral ofepudiated nearly thirty-five years of unlawful command influ-
charges”™ The ACMR then considered the plain language of ence jurisprudence&! however, the ACMR found that charging
Article 37(a) and determined that it proscribed unlawful com- decisions and dispositions were clearly accusatorial processes
mand influence over thadjudicativeprocesses of a trial* that were not amenable to Article 37 review. The ACMR went
The ACMR concluded that the use of Article 37(a) was inappo- further thanBramel,however, by articulating two methods for
site in situations like Sergeant Bramel’s, where the claimedan accused to challenge accusatorial process défechus,
impropriety occurred during tha@ccusatorialstage of a pro-  while the COMA remained silent, the ACMR decided two
ceedingt™ cases that removed a whole category of unlawful command

action from the purview of Article 37 analysis and provided

United States v. Brameépresented the first time an appel- trial judges with a paradigm for consideration of accusatorial
late court distinguished the exercise of unlawful command process issues.
influence based othe point in timeat which it was exerted®
By determining that there was nothing unlawful about the con- The COMA finally addressed the effect of unlawful com-
vening authority’s actions evahArticle 37(a) applied to the  mand influence at different stages of a proceedingriited
accusatorial process, the ACMR provided a basis for theStates v. Hamiltof#® Sergeant Hamilton cut a fellow soldier

170. United States v. Bramel, 29 M.J. 958 (A.C.M.Rff)d, 32 M.J. 3 (C.M.A. 1990) (summary disposition).

171. SeeMCM, supranote 15, R.C.M. 405 (authorizing the convening authority to give procedural instructions to the hearing officer).
172. Brame) 29 M.J. at 967.

173. 1d.

174. 1d.

175. Id. (citation omitted). The ACMR found that, “[bly definition, an Article 32 investigation is designed to gather evidence ighoa rehommendation can be
made to enable a convening authority to decide whether there is sufficient evidence to warrant referral of chargeklto trial.”

176. SeeCriminal Law Division NoteJnited States v. Drayton: Limiting the Application of UCMJ Article 82my Law., Sept. 1994, at 9.

177. 1d. at 10.

178. 39 M.J. 871 (A.C.M.R. 1994ff'd, 45 M.J. 180 (1996) (upholding the ACMR’s decision and specifically embracing the lower court’s classification of improper
command action based upon the stage of the judicial proceeding during which it is exerted). The CAAPdayidedne year after its decisionWeasler Thus,

the court’s decision iDraytonhad no bearing on th&easlerdecision. HoweveBraytondemonstrates the soundness of the rationale behind the decision and val-
idates the COMAs embrace of an adjudicative versus accusatorial distinction as articuliigddrStates v. Hamiltotl M.J. 32 (C.M.A. 1994)

179. Drayton, 39 M.J. at 872.

180. Id. nn. 2-3.

181. Id. at 873. See generallZriminal Law Division Notesupranote 176, at 7-8.

182. Drayton 39 M.J. at 874 (identifying the de facto accuser doctrine and R.C.M. 401 as the proper mechanisms for challenginglgnoesst®daficiencies).
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with a knife and a razor blade and received a company gradderral or forwarding of charges, the COMA reasoned, are
Article 15 as punishment. Believing the disposition of the waived if not raised prior to the entry of plé&s.Declaring
offense inappropriate, the division staff judge advocate recom-such defects neither jurisdictioffdlnor the proper subject for
mended to Sergeant Hamilton’s brigade commander that such &rticle 37 analysis® the COMA noted that Article 37 protects
serious offense required a court-martial. The brigade com-against unlawful command influence during the referral, trial,
mander ultimately preferred charges and recommended that thand posttrial processé¥. Without using th&8ramelandDray-
case be referred to a special court-martial empowered taton terminology of “accusatorial versus adjudicative process
adjudge a bad-conduct discharge. The accused was convictekview,” Hamilton validated the ACMR’s unique approach to
of aggravated assault and sentenced to forfeitures, reduction ithe unlawful command influence issue.
grade, two months confinement, and a bad-conduct discharge. Hamiltonrepresented the COMA's first real attempt to nar-
On appeal, the accused claimed that the division staff judgerowly define unlawful command influence. By anchoring the
advocate unlawfully influenced the brigade commander to pre-accusatorial stage analysis on waiver doctrine, the COMA
fer charged® essentially said that improper commaaionprior to referral,
whatever one may call it, is not properly labeled as unlawful
Without acknowledging eitheBramel or Drayton, the commandnfluence!®? Thus,Hamilton created the conditions
COMA adopted the rationale behind those cases and held thatecessary for the reevaluation of unlawful command influence
the critical inquiry in any unlawful command influence case is waiver as part of a pretrial agreementWeasler
at what stage of the process the alleged unlawful command
action occurred. The COMA relied on the principle of waiver
to differentiate between improper actions in the preferral and Precursors to United States v. Weasler
forwarding of charges, and those that occur during and after
referral’®® The COMA noted that when a commander is In United States v. Corrieré®the ACMR considered a pre-
coerced into preferring charges, those charges are consideretlial agreement predicated on waiver of unlawful command
unsigned and unswofi¢ Similarly, any interference with a  influence motions. Captain Corriere pleaded guilty to drug
commander’s independent discretion in recommending dispo-charges and conduct unbecoming an officer, charges which
sition of charges violates R.C.M. 4%1.Defects in either pre-  arose from the famous 1st Armored Division “peyote platoon”

183. 41 M.J. 32 (C.M.A. 1994).
184. Id. at 33-36.
185. Id. at 36.

186. Id. (citing United States v. Miller, 31 M.J. 798, 801 (A.F.C.M.R. 198@)d on other grounds33 M.J. 235 (C.M.A. 1991); United States v. Bolton, 3 C.M.R.
374 (A.B.R. 1952)pet. denied3 C.M.R. 150 (C.M.A. 1952)).

187. SeeMCM C5, supranote 82, R.C.M. 401 discussion.
188. Hamilton, 41 M.J. at 36 (citing Frage v. Moriarty, 27 M.J. 341 (C.M.A. 1988)).

189. Id. at 37. Citing United States v. Jeter, 35 M.J. 442 (C.M.A. 1992), the COMA reiterated that even egregious cases of umtaarfdl cantrol during the
preferral and forwarding of charges did not amount to jurisdictional error, and the issues would be waived if not railseBiuatsiedJnited States v. Blaylock, 15

M.J. 190, 193 (C.M.A. 1990) (holding that failure to raise at trial unlawful command influence issues relating to thetriefewalposttrial review are not waived

and may be litigated for the first time on review). The majority’s seemingly inconsistent reliance 8falytitbkandJetercan best be explained by the imprecise
use of the term “unlawful command influeric€CompareUnited States v. Johnston, 39 M.J. 242, 245 (C.M.A. 1994) (Crawford, J., concurring in the result) (noting
that improper preferral of charges is not unlawful command influemite Hamilton 41 M.J. at 40 (Wiss, J., concurring in the result) (suggesting that it is unwise to
equate unlawful command influence in the preferral process to some minor technical defect that can be waived).

190. Hamilton, 41 M.J. at 36.
191. Id. at 36-37.

192. The COMA steadfastly reaffirmed tBylockholding that unlawful command influence is never waived; yet, it also held that challenges to improper conduct
of the staff judge advocate during preferral was waived if not raised at trial. For the two statements to be true, thet caeesnarily view command actions that
resultin a defective preferral or forwarding of charges to be something other than judicially cognizable unlawful comneaicd.infludge Crawford’s concurrence

in United States v. JohnstoB9 M.J. 242, 245 (C.M.A. 1994) previewed the COMA's definitional sharpenihigmilton In Johnston allegations that a superior
improperly ordered a subordinate to prefer charges, and thus engaged in unlawful command influence, prompted Judge Qutayfitubiee concluded that the

real issue here is not whether there was unlawful command influence, but rather, whether there was an improper prafgesal dbbhaton39 M.J. at 245Judge
Crawford saw unlawful command influence and improper command actions that affect preferral of charges as two distinth isguaByndistinct remedies under

the law. This concurrence not only helped to make sense of the new approach to unlawful command influend¢aaiéonirbut also foreshadowed the decision

in Weasler

193. 20 M.J. 905 (A.C.M.R. 1985).
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cases!® He was sentenced to dismissal and fifteen monthshis ability to obtain favorable character testimony. The COMA
confinement®® reviewed his providence inquiry, found that his factual guilt had
been established, and so denied relief on findifigslowever,

On appeal, Corriere claimed thatsab rosaagreement  the COMA ordered a rehearing on the unlawful command
between defense counsel and the convening authority prediinfluence issue so that the trial court could determine whether
cated government acceptance of the pretrial agreement on ththe unlawful command action, if substantiated, required a new
accused’s waiver of any unlawful command influence motions. hearing on sentené.

Unable to resolve the issue on the scant trial record before it, the The decisions itCorriere andKitts demonstrated the appel-
ACMR nevertheless noted that if a rehearing revealsdba  late courts’ intolerance for anything but complete litigation of
rosa agreement, such agreement would be contrary to publicunlawful command influence allegations at the trial level. The
policy and therefore voitP® The ACMR placed unlawful com-  courts would not tolerateup rosaagreements or tactical
mand influence issues in the first rank of fundamental protec-maneuvering designed to silence an accused’s claim of unlaw-
tions that could not be waived in a pretrial agreefiéand ful command influence. Concerned for the credibility of the
noted that such matters “are of such vital importance as to . . military justice system in the aftermath of the 3d Armored Divi-
require notice to the military judge and possibly litigation, or sion cases, the COMA rejected bargained waiver of unlawful
resolution during a providency inquiry, as opposed to resolutioncommand influence issues.
in a plea bargaint® Including such terms in a pretrial agree-
ment, much lesssub rossagreement, vitiated the fundamental AlthoughUnited States v. Jon&&did not involve waiver of
fairness of a trial. unlawful command influence, the COMA employed in this case
a rationale for reviewing pretrial agreement terms that figured

In United States v. Kitf¥°the COMA validatecCorriere by prominently in theWeaslermajority opinion. The COMA
holding that government attempts to condition a pretrial agree-found waiver of search and seizure and victim identification
ment on waiver of motions that would reveal unlawful com- motions to be an appropriate term in Jones’ pretrial agreement.
mand influence were void and against public poA®y.  Although implicating fundamental rights, the COMA deferred
Pursuant to a pretrial agreement, the accused pleaded guilty tto “a defense judgment that its proposal was in the best interests
a number of drug charges. Prior to his trial on board ship, theof the accused and a well-orchestrated effort to achieve a suc-
command showed a video which informed the crew about thecessful outcome?®> The COMA allowed the accused, through
dangers of LSD use and that a major LSD distribution ring hadaggressive bargaining, to attempt to manipulate the pretrial pro-
been broken. At trial, Kitts planned to seek a change of venuecess to his advantad®. Provided the integrity of the trial itself
to obviate the unlawful command influence effects of the video, was not jeopardized by the term or conditiéithe COMA was
but he agreed to waive the venue motion (and the certain airingwilling to relax its vigilance and to allow the accused and coun-
of the unlawful command influence issue) in exchange for a sel to determine what was in the accused’s best int&¥est.
favorable sentence limitaticht On appeal, Kitts claimed that Unlike Corriere andKitts, this fundamental right waiver issue
the video amounted to unlawful command influence and chilled was fully developed at the trial level. The COMA' willingness

194. See, e.gUnited States v. Cruz, 20 M.J. 873 (A.C.M.R. 1985) (incident at Pinder Barracks in Germany where dozens of soldiers Werglipuldit at a
mass apprehension resulted in tremendous appellate litigation over actual and perceived unlawful command influence issues).

195. Corriere, 20 M.J. at 907.
196. Id. at 908.

197.1d. (citing United States v. Schaffer, 46 C.M.R. 1089 (A.C.M.R. 1973) (requiring waiver of all motions is void as against jmhlit/pited States v. Peterson,
44 C.M.R. 528 (A.C.M.R. 1971) (requiring waiver of search and seizure motion is void)).

198. Id.

199. 23 M.J. 105 (C.M.A. 1986).
200. Id.

201. Id. at 107-08.

202. Id. at 108.

203. Id. at 109.

204. 23 M.J. 305 (C.M.A. 1987).
205. Id. at 307.

206. Id. (footnote omitted).
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to validate the pretrial agreement was due, in part, to its confi-would require a military judge to undo the benefit to the
dence that there was no undisclosed evil that would compro-accused of an excellent bargain exacted from the government .
mise the justice system’s credibility. Assured that the term did. . ."2*®* The ACCA recognized that alleged unlawful command
not endanger the system, the COMA deferred to defense couninfluence implicated the adjudicative procé¥'syet found
sel's judgment that the rights waiver would benefit the accused.nothing wrong with defense counsel raising an objection to the
command action and then, after extracting the best deal possi-
The Army Court of Criminal Appeals (ACCAY} applied ble for his client, affirmatively waiving the iss@®. As the
similar logic in United States v. Griffifi® and upheld an  COMA had inJones the ACCA approved waiver of a funda-
accused’s affirmative waiver of an unlawful command influ- mental right because the trial record made clear that the judicial
ence motion. Pursuant to a pretrial agreement, the accusegrocess was not threatened by the pretrial agreement. The
pleaded guilty to charges that included wrongful drug use. ACCA again proved that it was willing to give effect to a term
Because of a policy letter from the convening authority that that conferred benefit on both the government and the accused.
suggested that all drug users should be eliminated from the ser-
vice, the accused reserved his right to litigate a defective refer-
ral based on the convening authority’s exercise of unlawful lll. The Case ofUnited States v. Weasler
command influence. After raising the unlawful command
influence motion, but prior to litigating it, the accused and the  Specialist (SPC) Weasler wrote $8920 worth of bad
government renegotiated the pretrial agreement, resulting inchecks?'® After discussing SPC Weasler’s misconduct with the
government withdrawal of the drug charge and the accusedattalion commander, Weasler’'s company commander, Captain
agreeing to waive the defective referral/unlawful command (CPT) Morris, decided to recommend a general court-martial.
influence motiort** The judge considered the new agreement As she was about to go on leave, CPT Morris briefed First Lieu-
and, after all parties convinced him that the convening author-tenant (1LT) Hottman, who would be the acting commander
ity’s policy letter had no effect on the referral or trial process while CPT Morris was on leave, about the impending preferral
and noting the substantial benefit which the accused gainedpf charges against Weasler. Captain Morris told 1LT Hottman
approved the new pretrial agreement without litigating the that if the Weasler charges appeared while she was on leave,
unlawful command influence motiG#. 1LT Hottman should simply sign them. The charges appeared,
and 1LT Hottman preferréd the charges as instructed and rec-
The ACCA rejected appellate defense counsel’s assertionommende#® a general court-martial. Weasler’s battalion and
that the military judge had a ss@onte duty to litigate the  brigade commanders also recommended a general court-mar-
unlawful command influence motion once it was raised by the tial, which was ultimately the disposition directed by the con-
defense. The ACCA stated that it would not “adopt a rule thatvening authority in referring the case to tf&l.

207. 1d. (citing United States v. Holland, 1 M.J. 58, 60 (C.M.A. 1975) (orchestrating trial through pretrial agreements shallaveg¢déoaturn the proceeding into
an “empty ritual”)).

208. Id. at 308. The COMA emphasized that if the government insisted, or even suggested, that the accused waive his righh&sdtigstes, the agreement
would fail. This reasoning is mitigated somewhat by the 1991 changes to R.C.M. 705, which permits either side to inftéatmplea or to propose terms of a
pretrial agreement. However, when waiver of fundamental rights is implicated by a term, the CAAF still looks to the thrigpragfosal and is more willing to
validate the term, notwithstanding the 1994nualchanges, if the accused conceives of the idea.

209. Seesupranote 7 for an explanation of change in appellate court names.

210. 41 M.J. 607 (Army Ct. Crim. App. 1994).

211. Id. at 609.

212. 1d.

213. Id. at 609-10 (“[T]here is no good reason to impose such a duty on a judge in a case like this.”).

214. |d. at 610 (citing United States v. Hamilton, 41 M.J. 32 (C.M.A. 1994)).

215. Id. The ACCA found several factors compelling. First, assurance in open court by both trial and defense counsel that thterpletidynie impact on the
accused's referral or panel selection allowed the trial court to make a record, short of full litigation, that would disiel appearance of unlawful command
influence. Second, by withdrawing the one charge that could have been implicated by the improper influence of the paheydette found that the convening
authority had done all he could do, as a prophylactic measure, to dissipate the effects of any possible unlawful influence.

216. United States v. Weasler, 43 M.J. 15 (1995). The recitation of facts that follow in the remainder of this pardgoraph@rgagd6 of the opinion.

217. SeeMCM, supranotel5, R.C.M. 307 (establishing the proper procedures for charge preferral).

218. See id.R.C.M. 401 (establishing the proper procedure for forwarding charges).
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During the recess, the parties crafaemtherpretrial agree-
Seeking to limit his maximum punishment, Weasler entered ment which limited Weasler's maximum sentence to three
into a pretrial agreement with the convening authétityHe months confinement and a bad-conduct discharge in exchange
initially agreed to plead guilty to six specifications of an Article for his waiver of the unlawful command influence motion and
123a charg®in exchange for a maximum confinement period plea to the lesser offense. Back in court, defense counsel
of seven month¥2 Unable to establish the providency of his explained that the idea to waive the unlawful command influ-
guilty plea??® Weasler withdrew from his pretrial agreement ence motion originated with the defense and was offered in
and elected trial before a panel of officés.Prior to panel light of the almost certain repreferral of charges that would
selection, Weasler sought once again to plead guilty, this timeresult if the defense prevailed on the moti&nDefense coun-
to the lesser-included offense under Article #34The military sel convinced the military judge of the propriety of the waiver,
judge found his pleas provident, and the government chose t@nd the military judge ultimately agreed that the pretrial agree-
pursue the greater charged offense before the gFan@rhile ment was valid. Weasler was found guilty of the lesser charge
conductingvoir dire of the panel, facts surrounding the prefer- and sentenced to nine months confineni&nPursuant to the
ral came to light, and the defense moved to dismiss the charg@retrial agreement, the convening authority disapproved con-
and its specifications because of the alleged unlawful commandinement in excess of three months.
influence exerted by CPT Morris over 1LT Hottman during the
preferral process. All five judges on the CAAF agreed that SPC Weasler suf-
fered no harm by waiving an unlawful command influence
After hearing testimony from CPT Morris, the military judge motion in exchange for a favorable sentence limitation. How-
found that the defense had met its burden of a pidia show- ever, the CAAF was badly divided over the rationale used to
ing of unlawful command influenc®’ Unfortunately, 1LT achieve the unanimous result. Writing for the court, Judge
Hottman was not available to testify, and, after several addi-Crawford, joined by Judges Cox and Gierke, reliedHamil-
tional witnesses, the military judge made clear his inclination to ton to validate Weasler’s waiver. Chief Judge Sullivan and
grant the motion to dismiss based on the evidence before himJudge Wiss, writing separate concurrences, believed the deci-
Wanting to hear from 1LT Hottman prior to ruling, the military sion to be a landmark folly.
judge instructed counsel to arrange for Hottman’s presence in The Court'sOpinion
court or to agree to a stipulation of his expected testimony.
Judge Crawford began the court’s opinion by noting both the
insidious nature of unlawful command influeA€end the

219. See id.R.C.M. 601 (establishing the proper procedure for referring charges).

220. SeeFinal Brief on Behalf of Appellant, United States v. Weasler, 43 M.J. 15 (1995) (No. 94-1249/AR). The facts in the refnthisdearragraph are found
on pages 2-7 of this brief.

221. UCMJ art. 123a (1988) (addressing the making, drawing, or uttering of a check, draft, or order without sufficient funds).

222. The maximum sentence that Weasler faced without the protection of a plea agreement was 30 years confinementiresatéaidetion to the lowest enlisted
grade, and a dishonorable dischar§eeMCM, supranotel5, app. 12, at art. 123a (table of maximum punishments).

223. Seeid., R.C.M. 910. Rule for Courts-Martial 910 provides the procedure for considering an accused’s plea. Pleading guiltgrtseais afft as easy as
intuition might suggest. Before a soldier is allowed to plead guilty, he must convince the military judge of his gudt@edipg known as a providence inquiry.
The most likely forum in which a waiver of unlawful command influence motions will arise is the providence inquiry. Suthaeaas in SPC Weasler's trial. For
a comprehensive examination of providence inquiries, see Vickgoyanote 13, and Ellingsupranote 12.

224. SeeMCM, supranote 15, R.C.M. 910. An accused retains the right to withdraw his guilty plea and withdraw from any pretrial agreenevetrinttiemilitary
judge does not accept his plea as provident.

225. UCMJ art. 134 (1988) (check, worthless, making and uttering—Dby dishonorably failing to maintain funds).

226. The procedural postureWeaslelis not at all uncommon. Because of the exacting nature of the military providence inquirguised often will say something,

when describing the factual basis for his guilt, that is legally inconsistent with an element of the offense. Thus,fthdgutigeaccused’s plea improvident. Left
without the protection of his pretrial agreement because of his failure to deliver on his guilty plea, the accused usuzA#g seiereserve his deal by either con-
vincing the judge to allow him to recite his “recollection” of why he is guilty one more time or by convincing the govempresetve the agreement providing
that the accused can successfully plead guilty to a lesser-included offense. In the latter case, the government typésatlyereigit to proceed to trial on the
charged offense in hope of convicting the accused of the greater offense.

227. SeeFinal Brief on Behalf of Appellant, United States v. Weasler, 43 M.J. 15 (1995) (No. 94-1249/AR), at 4.

228. SeeMCM, supranotel5, R.C.M. 905. Rule for Courts-Martial 905(b) and the discussion that accompanies the text indicate that defecas an foeferding
of charges are nonjurisdictional in nature and thus will not result in dismissal of charges with prejudice in the eversetth@r@e@ils on his motion.

229. The entire sentence was: confinement for nine months, reduction to the grade of E-1, and a bad conduct discharge.
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measures taken by Congress and the courts to combat theapable logic, not to mention its sense of equity, called for

evil.2®1 Wasting little time, the CAAF identifietlamilton as

the fulcrum that would provide the intellectual leverage
required to legitimize bargained waiver of unlawful command
influence issues. Although not a case of bargained waiver,
Hamilton established the CAAF’s new analytical approach
when considering unlawful command influence isste£en-

tral to that approach was Judge Crawford’s recognition of the
CAAF’s historical imprecision in applying the teramlawful
command influenct a vast number of situations where supe-
riors unlawfully fetter subordinates’ actions under the
UCMJ 2% Henceforth, consideration of command impropri-

approval of the pretrial agreement. Judge Crawford observed:

If an accused waives an allegation of unlaw-
ful command influence in the preferral of
charges by failure to raise a timely objection
at trial, then surely an accused, following a
timely objection, should be permitted to ini-
tiate an affirmative and knowing waiver of an
allegation of unlawful command influence in
the preferral of charges in order to secure the
benefits of a favorable pretrial agreement. To

eties would occur in the context bfamilton’s distinction
between the differerdtagesin the trial proces$*

hold otherwise would deprive appellant of
the benefit of his barga#i®

The CAAF had a substantial record before it due to the trial Furthermore, the CAAF noted that the actions of the company
court’'s preliminary inquiry into the accused’s claim. The commander did not affect the integrity of the trial proééss,
judges also knew that, after raising the issueatteeisedein- nor was there concern that public confidence in the military jus-
itiated negotiations with the government, resulting in a new tice system would suffer as a result of the pretrial agreeffient.
pretrial agreement which limited his sentence in exchange for
waiver of the issue. The appellate court found that the alleged The CAAF also relied otunited States v. Mezzanattoto
unlawful command action implicated the accusatorial pro- anchor its opinion.Mezzanattanvolved a defendant who
cess2® Relying onHamilton,the CAAF reasoned that accusa- waived his right to exclude communications made during plea
torial process defects which were not raised at trial were waivednegotiations. When Mezzanatto and the government were
on appeaf® While recognizing the impropriety of government unable to agree to a satisfactory plea agreement, Mezzanatto
insistence on accusatorial defect waiver as a condition of a presought to stop the prosecutor from using at trial information
trial agreement®” the CAAF noted that Weasler proposed the obtained during the plea negotiations. The trial judge upheld
waiver tern?® Presented with these facts, the CAAF’s ines- the waiver, even though plea negotiations had failed, and

allowed the prosecutor to use the otherwise privileged commu-

230. United States v. Weasler, 43 M.J. 15, 16 (1995). Gilinitpd States v. Thomésitation omitted), the CAAF used the obligatory language from the 3d Armored
Division cases that came to represent the court’s single-minded determination to protect the integrity of the militaysiiestideom the evil of unlawful command
influence. Both the Chief Judge and Judge Wiss take the majority to task for merely paying lip service to the coutteroltnaate protector of the system’s
integrity. 1d. at 21-22. Ironically, neither Chief Judge Sullivan nor Judge Wiss disséktisierwhich can only make one question from whence the lip service came.

231. Id. at 16-17 (citing Articles 37 and 98 of the UCMJ, R.C.M. 306(a), and judicial vigilance as the historical checks agains$tcomfamdnd influence).

232. But cf.United States v. Hamilton, 41 M.J. 32, 40 (C.M.A. 1994) (Wiss, J., concurring in the result) (observing that the majoattlynceires on precedent
supporting waiver of preferral defects if not raised at trial). The majoriamiltondid not establish an entirely new regime for consideration of unlawful command
influence as Judge Wiss and Chief Judge Sullivan imply. The holding is limited to improper command action that residtsiireadeusatorial process (preferral,
forwarding, and referral of charges). The majority did not say that commanders can never unlawfully influence a proceédithg e@agliest stages of the process.

The CAAF decision irUnited States v. Gleaspa3 M.J. 69 (1995) (findings and sentence dismissed due to pervasive illegal influence of command throughout the
entire proceeding) demonstrates the majority’s willingness to condemn unlawful command action even when it is exertedsatthréabstage of a proceeding.

233. Weasler43 M.J. at 17.

234. Id. For the first time, the CAAF adopts tBeamelandDrayton accusatorial verswusdjudicative process terminology as its own. Even though it adopted this
rationale inHamilton,nowhere in that decision did the court actually use the specific terminologyedslerthe CAAF did deviate from thBramel, Draytonand
Hamilton decisions by moving command actions which implicate the referral process into the accusatorial process category of defeetsvaivied if not raised

at trial.

235. 1d. at 19 (citing United States v. Jeter, 35 M.J. 442 (C.M.A. 199&pilton, 41 M.J. at 36) (including defective preferral, forwarding, and referral as accusatorial
processes).

236. Id.

237. Id. The court still clung to the proposition that “it is against public policy to require an accused to withdraw an isswefufamtanand influence in order
to obtain a pretrial agreement.” United States v. Kitts, 23 M.J. 105, 108 (C.M.A. 1986).

238. Weaslerd3 M.J. at 19.

239. Id.
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nications in the trial against the accué&dThe Supreme Court  allow an accused to squeeze every drop of benefit from a vol-
upheld the waiver. untary waiver of his right to a procedurally correct preferral of
charges? Chief Judge Sullivan and Judge Wiss answered that

WhereasHamilton provided an intellectual fulcrum for the  question passionately.

COMA, the judges on the military court usglézzanattas the

intellectual muscle to move the court over the historically high

barrier which prohibited the waiver of unlawful command Concurrence Only in Result

influence issues. Much likBordenkircherbefore it,Mezza-

natto demonstrated the Supreme Court’s tolerance for aggres- Although he affirmed the case on a harmless error stan-

sive government use of plea negotiations. As Judge Crawforddard?*” Chief Judge Sullivan considered the majority opinion a

noted,Mezzanattaeflected the Supreme Court’s willingness to landmark betrayal of the CAAF’s unlawful command influence

enforce waiver provisions that implicated #judicativepro- jurisprudence®® He rejected the majority’s reliance Hamil-

cess* Even when waiver impacted the adjudication of guilt, tonas the appropriate analytical framework to resolve the issue

the Supreme Court was loathe to invalidate a waiver provisionand insisted on a traditional Article 37 analysis instéadlso

entered into knowingly and voluntari$? relying onMezzanattothe Chief Judge warned that unlawful
command influence was an issue of such fundamental impor-
By relying so prominently oMezzanattothe CAAF bol- tance that its waiver would jeopardize the credibility of the

stered its approval of Weasler’s knowing, voluntakgfense- entire military justice systef® He believed that the majority
initiated waiver that implicated not the adjudicative process, unwisely elevated the interests of the individuals involved in
but the largely ministeriahccusatorialprocesg#s If the the system over the interests of the systén\llowing waiver
Supreme Court sanctioned a waiver in which the accused got n@f an unlawful command influence motion for a significant sen-
benefit whatsoever—indeed, a waiver that worked to his dis-tence limitation legitimized an accused’s ability to “blackmail”
tinct disadvantage at trial—why should not the military court a convening authori§??> He warned that the convening author-

240. 1d. As defense counsel acceded at trial, the company commander’s actions were careless rather than malicious. The aditm|&tieomate than a tech-
nical irregularity in the preferral process, and both the accused and the court recognized that the likely remedy ferdhvecaitd e dismissal without prejudice
to the government. The accused had every reason to believe that the government would simply reprefer the charges. ukbthengcewsed have lost the benefit
of his new pretrial agreement, dismissal without prejudice would have obviated his original agreement. Neither théériabpeliate court could ignore the real
possibility that the government would not agree to any deal the second time around as a way of assessing an aggravati@PcMWeasler. Such a situation
would create a perverse disincentive for a guilty accused who, instead of bringing command irregularities to the lighteyetgyoath he and the system benefit,
would be better off ignoring the command action and preserving his sentence limitation in the face of a certain convictimn s€ose indicates that neither an
accused nor an appellate court seeking to ensure a just system are interested in such Pyrrhic victories.

241.1d. The CAAF also noted that it was satisfied beyond a reasonable doubt that neither the findings nor the sentence whbietladfecteghany commander’s
actions. This final pronouncement was the CAAF's fail-safe in the unlikely event that the Supreme Court ever considseecaitlaegrant of certiorarseeUnited
States v. Thomas, 22 M.J. 388 (C.M.A. 1986) (holding that once a prima facie case is established by the defense, the gmarproeatbeyond a reasonable
doubt that the unlawful command influence did not affect the findings or the sentence).

242. 513 U.S. 196 (1995).

243.1d. at199.

244, See Weasled3 M.J. at 18 (noting that the adjudicative stage is impacted by waiver of Federal Rule Evidence 410).

245. 1d. at 18-19.SeeMezzanattp513 U.S. at 200. The Supreme Court has long upheld knowing and intelligent waiver of fundamental constitutional and statutor
rights. See, e.gPeretz v. United States, 501 U.S. 923, 936 (1991) (noting that most of the basic rights of an accused are subjecRizketiger) Adamson, 483
U.S. 1, 10 (1987) (upholding waiver of double jeopardy defense via pretrial agreement); Boykin v. Alabama, 395 U.S. 2Z860)24&(ting right against com-
pulsory self-incrimination, trial by jury, and confrontation by accusers attendant to guilty plea); Johnson v. Zerbst, 868, 465 (1938) (upholding waiver of
Sixth Amendment right to counsel).

246. Weasler 43 M.J. at 18-19.

247. 1d. at19 (1995) (Sullivan, C.J., concurring in the reswgée id.at 20 n.1.

248. 1d. at 20.

249.1d. Chief Judge Sullivan noted that “Article 37 of the Code does not provide for waiver or private deals betgeasethand a command to cover-up instances
of unlawful command influence which have been discovered at tiidl &t 20-21.

250. Id. at 21.
251. Id. Chief Judge Sullivan flatly rejected the majority’s analytical approach. “In view of this Court’s experience with urdawhard influence for over 44

years, the ‘contract’ rationale proffered by the majority is dead wrong. The majority’s condonation of bartered justimelyssettdefeating in an institutional
sense but reneges on our traditional commitment to vigilance on this isdue.”
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ity’s self-interest might cause him to ransom the integrity of the
criminal justice system to avoid public disclosure of improper
command action. Nothing less than the trust of “the American Bargained Waiver of Unlawful Command Influence: Common
people and its military forces” was threatened by Weasler’s pre- Sense or Heresy?
trial agreement>® The Chief Judge’s concern was not that
Weasler had been prejudiced by the actions of his company To the majority, common sense dictated allowing an accused
commander. What he feared was the appearance of improprietyo raise and affirmatively to waive a right that he would other-
created by such deals between a heavy-handed commander amdse lose if not asserted at trféfl. They saw this case as being
an opportunistic accused. primarily about the appropriate limits of plea bargaining.
Although the majority recognized improper command action as
Judge Wiss was similarly distressed by the majority opinion. the root of the problem, relying diamilton, the CAAF felt
Recalling his separate opinion Hamilton he reiterated his  confident relegating CPT Morris’ improper actions to little
opposition to the majority’accusatorial versus adjudicative  more than defects in the charging process that could be waived
classification of unlawful command influené®. Judge Wiss  atthe accused’s option. The CAAF resolved to look beyond the
rejected the majority equation of unlawful command influence label that the appellate defense counsel placed on improper
during preferral or forwarding of charges to mere “inadvertencecommand action and to determine whether the action truly
[or] technical flaws . . . 5 Showing his exasperation with the required resolution under Article 37 analysis. Determining that
majority’s willingness to allow waiver of unlawful command it did not, and therefore did not threaten to “undermine public
influence motions that emanate from the accusatorial processconfidence in [the] proceedings or in military criminal law gen-

Judge Wiss stated: erally,"?%° the CAAF focused on the traditional pretrial agree-

ment query of whether the term impermissibly altered the

Thegreatestisk presented by unlawful com- judicial procesg®®

mand influence has nothing to do with the

stage at which it is wielded; it has nothing to The majority concluded that affirmative waiver of an issue

do with whether an accused is bludgeoned the acccused would lose by default if not raised at trial did not

with it or whether, in an exercise of ironic threaten the trial proced%. Improper command action during

creativity, an accused is able to turn the tables the accusatorial processhether waived by default or raised

and actually use it to his advantage. Instead, and affirmatively waive? did not implicate any fundamental

it is in its insidiously pernicious charactéf. rights which the CAAF traditionally placed beyond the bounds

of pretrial agreemen#® The majority concluded that the pre-

Although he clearly thought that the system suffered undertrial agreement was appropriate because it neither waived
the majority rationale, Judge Wiss’ primary concern was the unlawful command influence nor imperiled the traditional
dangerous incentive that the majority’s opinion created for function of courts-martial.
commanders. He feared that by suppressing full and open liti- Chief Judge Sullivan and Judge Wiss viewed the concept of
gation of unlawful command influence issues through individ- unlawful command influence proffered by the majority as
ualized deal-making, other accuseds, who did not know of theheretical. Command influence, no matter what its stripe,
illegal command action, would sufféf. Like Chief Judge Sul-  demanded full and open litigation and was never appropriately
livan, Judge Wiss condemned the majority for allowing the waived pursuant to a pretrial agreem®&htinterestingly, nei-
accused and the convening authority to place self-interestther judge invalidated Weasler's agreement. Though vehe-
above the collective interest. mently opposed to waiver in theory, this particular waiver

252. 1d.

253. 1d.

254. |d. at 21 (Wiss, J., concurring in the result).

255. SeeUnited States v. Hamilton, 41 M.J. 32, 40 (C.M.A. 1994) (Wiss, J., concurring in the result).

256. Weasler43 M.J. at 21.

257. 1d. at 21-22.

258. Id. at 19.

259. Id.

260. SeeUnited States v. Cummings, 38 C.M.R. 174, 177 (C.M.A. 1968) (citing United States v. Allen, 25 C.M.R. 8, 11 (C.M.A. 1957)).

261. Weasler43 M.J. at 19.

FEBRUARY 1998 THE ARMY LAWYER « DA-PAM 27-50-303 25



survived their scrutiny because both judges could find no prej-

udice to the accusé€. For all their indignation over the major- Although they conjure up scary scenarios, neither Chief

ity’s creation of a standard that subordinated the good of theJudge Sullivan nor Judge Wiss backs up the rhetoric with a dis-

system to the good of the few, both judges validated the agreesent inWeasler. In the final analysis, neither judge believed a

ment2%¢ Why was neither judge able to dissent even though procedurally perfect preferral was a fundamental, nonwaiver-

their concurrences were so angst-ridden? able right. Neither judge was willing to subordinate Weasler’s

real interest in plea bargaining to a greater, but speculative, sys-

The apocalyptic vision the two judges shared is unrealistic. temic interest in ensuring an accusatory process free from

First, it strains credulity to believe that a defense counsel wouldimproper command action. The common sense of the majority

waive a command influence issue of such significance that theopinion prevailed: a just system values an accused’s interest in

likely outcome of the issue’s litigation would be dismissal. minimizing confinement time through plea bargaining more

Systemically important issues will be litigat&d. Second, than it does a defect-free charging process.

becaussub roseagreements are illegal, affirmative waiver will

necessarily result in public disclosure of potential unlawful

command influence issué$. Therefore, the majority approach Conclusion
actuallylessensthe chance that an overbearing convening
authority will be able to bury his misconddét.Third, the mil- In Weaslertwo important criminal justice system interests

itary judge will ensure during the providence inquiry that the conflicted. The outcome expanded pretrial agreement jurispru-
accused makes a voluntary, knowing, and intelligent waiver ofdence and narrowed unlawful command influence jurispru-
his right to litigate the unlawful command influence motitn.  dence. By allowing Weasler to waive his right to a defect-free
The providence inquiry, therefore, enhances public confidencecharging process, the CAAF expanded an accused’s options
that the accused is not the victim of unlawful coercion. Finally, when bargaining with the government. The decision also ben-
bargained waiver exacts a cost on the convening authority byefited the justice system by creating an additional incentive for
lessening the maximum sentence which the accused mightain accused to expose improper command aétiohhe CAAF
receive. This alone will have a self-correcting influence on showed its resolve not to be constrained by past decisions
commanders at all levels who have a real interest in an accusedhich forbade bargaining over anything but charges and sen-
receiving the full sentence adjudged by the court-martial. tence. However, before the majority could extend pretrial

262. See id. Just as clearly as the CAAF legitimized affirmative and default waiver of accusatorial defects resulting from improped amtionanthe majority

also reiterated its commitment to ensuring such waivers are never mandated by a command. By étalomdtwnghe CAAF implicitly recognized that attempts

by a commander to force an accused to waive defects in the preferral or forwarding of charges would be an unlawful atiteempetthie trial and would thus run
afoul of Article 37. Defects not properly evaluated under the Article 37 regime, if waived voluntarily or by default, heeoatgl@to such analysis when command
coercion prompts their waiveBeeUnited States v. Hamilton, 41 M.J. 32, 37 (C.M.A. 1994). Weaslemajority’s reliance otnited States v. Kittand the prop-
osition that “[i]t is against public policy to require an accused to withdraw an issue of unlawful command influencedrobtdar & pretrial agreement” is consistent
with the view articulated iblamilton See id(quoting United States v. Kitts, 23 M.J. 105, 108 (C.M.A. 1986)). Notwithstanding the 1991 changes to R.C.M. 705,
which allow any party to initiate bargaining and propose terms, and regardless of the broad stezandttqwhich, like Bordenkirchetbefore it, invited a more
aggressive use of plea bargaining by the government), the majoABasieneaffirmed the CAAF’s commitment to act if presented with command action that threat-
ens the integrity of the military justice systeBut seeCriminal Law NoteRecent Developments inilVary Pretrial and Trial Procedure ArRmy Law., Mar. 1996,

at 42 (suggesting that the court should have Mezranattdo announce a rule allowing government mandated waiver of accusatorial defect issues).

263. See supranotes 145-56 and accompanying text.

264. Weasler43 M.J. at 22.

265. See idat 22-23.

266. Id. at 21.

267. Even if the accused has a complete dolt as her defense counsel and an egregious case of unlawful command imfbwenar ésl diy failure to raise it at
trial or waived pursuant to a bargain that somehow passes the military trial judge’s muster, the accused has a remedy. eRbbjirrg ineffectiveness of counsel
remedy or the court’s continued adherencBlaylock'sholding that unlawful command influence issues that affect the fairness of a trial can always be raised, an
accused will always have recourse to the appellate courts for i8éefJnited States v. Blaylock, 15 M.J. 190, 193 (C.M.A. 1983).

268. SeeMCM, supranotel5, R.C.M. 705(d)(2).

269. But cf.Weasler43 M.J. at 22 (Wiss, J., concurring in the result).

270. Seegenerally id; United States v. Care, 40 C.M.R. 247 (C.M.A. 1969).

271. Trial counsel who have briefed commanders after trial and have had to inform them that the accused’s sentencaiftavasherager than that provided for
in the pretrial agreement understand the disappointment that commanders feel in knowing that the accused will servehesstdbafinvhat the sentencing author-

ity felt was appropriate for the crime. This sentiment is particularly strong when soldiers in the command believe thasetthédas gotten off easy. No commander
wants to be responsible for an accused getting a particularly lenient sentence due to the commander’s own inappropriate action.
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agreement jurisprudence to allow waiver of improper command
action, it needed to ensure that neither the accused nor the crim- The CAAF sharpened the focus of its unlawful command

inal justice system would be harmed by the pracfitelhis influence jurisprudence Weasler but the majority ultimately
required reappraisal of unlawful command influence jurispru- found that Weasler did not suffer from unlawful command
dence. influence. Although there was unlawful command action in the
charging process, these defects did not implicate the integrity of
Beginning with Judge Crawford’s concurrencelahnston, commanders or their role in administering the criminal justice

the judges began to narrow their definition of unlawful com- system. Thus, the CAAF had only to determine whether the
mand influencé’ HamiltonandWeaslerfound a majority of defense-initiated waiver of a procedurally correct charging pro-
the CAAF agreeing that the term “unlawful command influ- cess waived a fundamental right that threatened to turn the trial
ence” was used too broadly in the pa5tNo longer would the  into a sham. The CAAF found no such fundamental right at
ghosts of the 3d Armored Division cases cause the court tostake. Therefore, heeding Mr. Ray’s centuries-old advice, the
reflexively condemn improper command action under the CAAF had only to satisfy itself that the pretrial agreement
rubric of unlawful command influené& A majority of the between SPC Weasler and the government was a “bargain clear
court, confident in the ability of the trial process to protect both and plain.?”” Satisfied it was; the CAAF refused to hear SPC
the accused and the system, looked beyond the labels that thé/easler “afterward complairf™

appellate counsel placed on the actions of the parties. The

result was a victory of content over form.

272. The accused’s incentives to raise charging defect issues prior to this decision were limited. Because the défeatsrceatdd prior to trial, such issues
rarely resulted in tangible benefit to the accused. Forcing the government to reprefer charges or to send them back ¢inangdf tommand for proper recom-
mendation and transmittal, though providing some sense of personal satisfaction in tweaking the command, generally vaogle mpbcie day the time an accused
ultimately spent in jail. Indeed, raising such issues could actually backfire on the accused who now had to deal witt@mraagd;See supranote 240 and
accompanying text. This decision gives an accused a real benefit because he can now trade his right to force the gosenchadtitional time in perfecting
the charging process for the government’s right to see him spend the entire time adjudged in confinement.

273. SeeWeasler 43 M.J. at 19But see idat 19-22 (concurring opinions of Chief Judge Sullivan and Judge Wiss).

274. SeeUnited States v. Johnston, 39 M.J. 242, 245 (C.M.A. 1994) (Crawford, J., concurring in the result) (noting that defectaleopfarges is not unlawful
command influence and is therefore subject to waiver if not raised at trial).

275. SeeUnited States v. Drayton, 39 M.J. 871 (A.C.M.R. 198#fjd, 45M.J. 180 (1996)Weasler43 M.J. at 17; United States v. Hamilton, 41 M.J. 32, 36 (C.M.A.
1994); United States v. Bramel, 29 M.J. 958 (A.C.M.Rffjd, 32 M.J. 3 (C.M.A. 1990) (summary disposition). The ACMR had come to the conclusion that unlawful
command influence analysis was being applied too broadly fully four years before the COMA.

276. However, the CAAF was still willing to enforce draconian sanctions on the government when true unlawful commandsufiueried the integrity of courts-
martial. SeeUnited States v. Gleason, 43 M.J. 69 (1995) (dismissing findings and sentence, the CAAF found the accused’s battalion’saotiosmsdenlawfully
influenced witnesses and infected the entire court-martial process).

277. SeeRay,supranote 1.

278. Id.
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TJAGSA Practice Notes

Faculty, The Judge Advocate General’s School

The following notes advise attorneys of current transaction as is dealt with in all other subchapters of the
developments in the law and in policies. Judge advocates mayonsumer Credit Protection Act, i.e., one involving the offer or
adopt them for use as locally published preventive law articlesextension of credit to a consumér.This expansive language
to alert soldiers and their families about legal problems andwas used in subsequent litigation by debt collectors who argued
changes in the law. The faculty of The Judge Advocatethatthe FDCPA did not apply to their action€@ne type of debt
General's School, U.S. Army, welcomes articles and notes forwhich was attacked in this fashion is checks that were returned
inclusion in this portion of he Army Lawyersend submissions  for insufficient funds, so-called “bad checks.”
to The Judge Advocate General’'s School, ATTN: JAGS-DDL,

Charlottesville, Virginia 22903-1781. The issue of whether a dishonored check is a “debt” under
the FDCPA was squarely presented to two circuit courts in
recent cases. The first decision, which was issued by the

Consumer Law Note Seventh Circuit, waBass v. Stolper In that case, the plaintiff
held a joint checking account with a consumer who had written
Seventh and Ninth Circuits Hold That Bad Checks Are a check for groceries; the check was returned for insufficient
Debts Under the FDCPA funds® The defendant was a law firm hired by the grocery store

to collect the debt after the check boungelelying primarily
The Federal Trade Commission (FTC) has consistently on the plain language of the statute, the Seventh Circuit held
stated that bad checks are “debts” under the Fair Debtthat “an offer or extension of credit is not required for a
Collection Practices Act (FDCPA)The statutory definition of ~ payment obligation to constitute a ‘debt’ under the FDCPA.”
“debt” appears to support this positibin opinion by the U.S.  The court also stated that “[e]ven if the language in the Act's
Court of Appeals for the Third Circuit, however, has caused thedefinition of ‘debt’ was so unclear as to require our resort to

FTC’s position to be controversial and has spawned someeXtrinsic sources, these sources only further support our
litigation. holding today.® The court found that the legislative history of

the FDCPA expressly supports the court’s resolution of this
In Zimmerman v. HBO Affiliate Groifpthe Third Circuit particular case—that “debt” includes obligations based upon

faced a claim which alleged that HBO had violated the FDCPA bad checks? The Seventh Circuit specifically addressed
in the course of its attempts to collect Compensation forZ|mmermarand dlsagreed with the Third Circuit, stating that

unauthorized use of its microwave television sigialBhe “to the extent that th&immermancourt creates a requirement
court did not limit itself to deciding whether the compensation that only credit-based transactions constitute ‘debt’ under the
for microwave signals was a “debt” under the FDCPA. Instead, FDCPA, we must respectfully part ways.”

the court held “that the type of transaction which may give rise

to a ‘debt,” as defined in the FDCPA, is the same type of

1. SeeConsumer Law Notelhe Fair Debt Collection Practices Act Applies to Bad Chetiksiy Law., Oct. 1996, at 25. The FDCPA is codified at 15 U.S.C.A.
88 1692-920 (West 1997).

2. The FDCPA defines debt as “any obligation or alleged obligation of a consumer to pay money arising out of a transactithémdney, property, insurance,
or services which are the subject of the transaction are primarily for personal, family, or household purposes, whetheh abtigation has been reduced to judg-
ment.” 15 U.S.C.A § 1692a (5).

3. 834 F.2d 1163 (3d Cir. 1987).

4. Id. at 1165-68.

5. Id. at1168.

6. See generalliNow Before the Circuits: FDCPA Coverage of Bounced Checks and Condo Fees and the (Invented) Credit Red6il@le@tRrorTs DEBT
CoLLEcTION AND RePossEssioNEDITION (Nat'| Consumer L. Ctr.) July/Aug. 1996, at 1.

7. 111 F.3d 1322 (7th Cir. 1997). The court framed the issue before it in this way: “[W]e face only the task of reegbarige$h dispute over the scope of the
FDCPA, specifically whether the payment obligation that arises from a dishonored check constitutes a “debt” as define@ PAtHdd: at 1324.

8. Id.at1323.

9. Id.
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The Ninth Circuit followed suit irCharles v. Lundgren &
Associates, P.& The facts were similar to thoseBass The These cases are significant because it seems that “the lasting
plaintiff wrote a check for a meal at a restaurant, and the checleffect of the Third Circuit's dicta [has] finally . . . been put to
was later returned for insufficient funéfs.The suit alleged  rest.”™® They may become increasingly significant to legal
violations of the FDCPA and was initiated against a law firm assistance practitioners as AAFES contracts out its check
involved in the collection of the debt resulting from the bad collection operation$® Bad checks written to AAFES
check!® The Ninth Circuit agreed with the Seventh Circuit's comprise a significant number of the dishonored checks written
analysis of whether or not a bad check is a “debt” under theby soldiers overall. Since obligations based upon bad checks

FDCPA, stating: are “debts” covered by the FDCPA, it will provide valuable
protections to soldiers once collections are turned over to a
The only federal court of appeals that has company that may fall within the definition of “debt
considered this question is the Seventh collector.”® Major Lescault.

Circuit. In a well-reasoned and persuasive
opinion, that court recently held that a
dishonored check is a “debt” under the Family Law Notes
FDCPA. We agree with its conclusion that,
because “an offer or extension of credit is not
required for a payment obligation to

constitute a ‘debt’ under the FDCPA,” the

FDCPA governs the collection of dishonored
checks!’

North Carolina Changes Vesting Requirements
for Division of Pension

The Uniformed Services Former Spouses’ ProtectiotAct
(USFSPA) allows state courts to divide disposable military

10. Id. at 1326. In discussing the plain language of the statute, the court commented that:

Appellants would have us read into [the definition of “debt”] the additional requirement that the debt flow from a specdfactypsumer
transaction—one involving the offer or extension of credit. However, we see no language in the Act’s definition of “dalptd{loer section
of the Act) that mentions, let alone requires, that the debt arise from an extension of credit. Nor do we find patemnt ianthégdéfinition
of “debt.” The definition is not “beset with internal inconsistencies [or] . . . burdened with vocabulary that escapes wuhenstending.”
In the absence of ambiguity, our inquiry is at an end, and we must enforce the congressional intent embodied in thengjahtvestatute.

Id. at 1325 (citations omitted).
11. Id. at 1326-27.

12. The court said that “the legislative history provides an unequivocal statement of the drafters’ intent on this Jesumomffittee intends that the term ‘debt’
include consumer obligations paid by check or other non-credit consumer obligatioh&t"1327 (quoting H.R.#. No. 95-131, at 4 (1977)).

13. Id. at 1326.

14. 119 F.3d 739 (9th Cir. 1997).
15. Id. at 741.

16. Id.

17. 1d. (citations omitted).

18. FDCPA Applies to Dishonored Check & Condominium Fee CollectidblCLC RerorTts DesT CoLLECTION AND ReEPOssEssioNEDITION (Nat'l Consumer L. Ctr.)
July/Aug. 1997, at 27.

19. SeeExchange Outsources Returned Check Procesgiigited Jan. 6, 1998) <http://www.aafes.com/pa/news/97news/97011.htm> (announcing the contracting
of collection efforts within the first sixty days after return of the checks to National City Processing Company forlatiamstét Europe and for ten CONUS instal-
lations beginning 1 February 1997).

20. Under the FDCPA, a debt collector is defined as “any person who uses any instrumentality of interstate commercésontheyniaisiness the principal
purpose of which is the collection of any debts, or who regularly collects or attempts to collect, directly or indiresthyvddlar due or asserted to be owed or due
another.” 15 U.S.C.A. § 1692a(6) (West 1997). Ordinarily, FDCPA provisions do not apply to AAFES collections becausioternfottapply to “any officer or
employee of a creditor while, in the name of the creditor, collecting debts for such crddit@r1692a(6)(A). Normally, AAFES collects its own debts as a creditor.
In this instance, practitioners must look to state law, which may provide protections against collection abuses by #dditiioally, AAFES, as a government
agency, may well fall in the government actor exception. The FDCPA definition of debt collector expressly excludes “any effipoyee of the United States
or any State to the extent that collecting or attempting to collect any debt is in the performance of his officialdiugié§92a(6)(C). Contractors who are collecting
on behalf of the government have not been included in this exception, at least in the context of studebedtzmsumer Law NotelThe Fair Debt Collection
Practices Act Can Still Help with Government Contracted Debt Collecfongy Law., Dec. 1996, at 20. Consequently, it is unlikely that the AAFES collection
contractor could avail itself of this exception, and, if it meets the basic requirements of the definition, the contrattie avtaebt collector” subject to the FDCPA.
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retirement pay as property in a divorce action. It does not,excludes portions of retirement which are waived in order to
however, create a federal right to a division of military accept Veterans Administration (VA) disabifityor salary
retirement pay. Therefore, the divorce forum’s state law received subject to the Dual Compensation Act (D&A)n
requirements for dividing pensions apply to the division of a order to receive either VA disability payments or salary subject
military retirement. Some states refuse to divide any retirementto the limits of the DCA, a retiree must voluntarily waive a
pension unless the retirement is vested, reasoning that there igortion of longevity retiremerf® This waiver often has a
no property interest to divide until the pension vests. When adrastic effect on the amount of disposable retirement pay
retirement plan vests is usually defined by the plan itself or by available for division under a divorce decree. Despite this
law. There is no statutory definition of “vesting” for a military provision of the USFSPA, many state courts continued to divide
retirement. gross retirement pay.

Until recently, North Carolina defined vesting by case¥aw. Many practitioners and service members belieMaasell v.
In a dramatic change for military spouses and service membersManself° settled the issue once and for allMansell the U.S.
the North Carolina legislature enacted a new law in June 1997Supreme Court held that state courts are federally preempted
which did away with the vesting requirement for division of from dividing military retirement pay which is waived by the
pensiong® The statute specifically includes military retirement service member in order to receive VA disability benéfits.
benefits that are eligible under the USFSPA as marital propertyHowever, the dissent, led by Justice O’Connor, set out a
and are subject to divisichh. The new statute applies to all position that has taken hold in the state courts during the
petitions for equitable distribution filed on or after 1 October ensuing eight years of litigation. Justice O’Connor found this
19972 Major Fenton. limitation on the USFSPA fundamentally unfair to the former
spouse because it amounted to a unilateral change to a court-
awarded property settlemefitA majority of state courts agree
Uniformed Services Former Spouses’ Protection Act and with Justice O’Connor and take equitable action to compensate
Veterans’ Disability and Dual Compensation Act Awards the former spouse when this reduction in disposable military
retirement pay occurs.
The Uniformed Services Former Spouses’ Protection Act
(USFSPA) allows states to divide disposable military  Abernethy v. Fishkiff a recent Florida case, illustrates a
retirement pay as property in a divorce acorlhe USFSPA common approach by state courts when a property settlement is
defines “disposable military retirement pay” specifically and contained in a separation agreement which is later incorporated

21. 10 U.S.C.A. § 1408 (West 1996).

22. SeeGeorge v. George, 444 S.E.2d 449 (N.C. 19®kearing den.463 S.E.2d 236 (N.C. 1995). An enlisted soldier and his wife separated after seventeen years
in the service. The divorce decree reserved the distribution of military retirement pay until such time as the soldiéftetirésiretirement, the ex-wife petitioned

for equitable distribution of the military retirement. The trial court awarded her thirty-one percent of the military nétifEmeeCourt of Appeals for North Carolina
reversed and held that the military retirement was not vested as of the separation and therefore was not subject tosatjuitidrebécause it was not marital
property at the time of the divorce.

23. H.B. 535, 1997 Sess., S.L. 212 (N.C. 1997) (amending chapter 50 of the North Carolina General Statutes).

24.1d. 8§ 1.

25.1d.86

26. 10 U.S.C.A. § 1408 (West 1996).

27. VA disability payments awarded under 38 U.S.C. § 5305 are tax-free to the service member. To receive these payBiegRAtregjuires the retiree to waive
an equal amount of the longevity retirement. 10 U.S.C.A. § 1408(a)(4)(B).

28. 5 U.S.C.A. 8 5532(b) applies only to federal employees in the civil service who were officers in the armed foroéficelf secures federal employment after
military service, Section 5532(b) requires the employee to waive a portion of his military longevity retirement in ora@gvachredederal salary. 5 U.S.C.A. §
5532(b) (West 1996).

29. 10 U.S.C.A. § 1408(a)(4)(B).

30. 490 U.S. 581 (1989).

31. Id. at 594-95.

32. Id. at 601-02 (O’Connor, J., dissenting).

33. 699 So. 2d 235 (Fla. 1997).
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into the divorce decree. Wbernethythe parties divorced after In addition, the separation agreement contained an
almost fifteen years of marriage. They signed a separationindemnification clause which indicated the parties’ intent to
agreement which awarded Fishkin twenty-five percent of any maintain monthly payments at a certain Ié\?eNothing in the
retirement pay received by Abernethy. In addition, the indemnification clause required Abernethy to provide the funds
separation agreement contained a clause prohibiting Abernethyrom the VA disability benefits. Rather, he could pay with any
from pursuing any course of action to defeat Fishkin’s right to asset?
receive her allotted portion of disposable military retirement
pay and requiring Abernethy to indemnify Fishkin for any A similar issue arises in the context of the DCA.Gladdis
breach®* Later, Abernethy elected to leave the military and to v. Gaddis*the Arizona Court of Appeals ruled that the former
collect voluntary separation incentive (V8Ipay® A Florida spouse’s property interest remained at the original level, despite
trial court awarded Fishkin a twenty-five percent interest in the waiver of military retirement to collect salary covered by the
annual VS| payment¥. As with retirement pay, a service DCA.*® The trial court awarded Mrs. Gaddis fifty percent of the
member who is collecting VSI payments must waive a portion disposable military retirement pay at the time of the divétce.
of that pay if he accepts VA disability paymef#tsAbernethy Mrs. Gaddis received approximately $750 per month until Mr.
began receiving VA disability payments, thus reducing his Gaddis took a civil service job, reducing Mrs. Gaddis’ portion
disposable VSI payments. of disposable retirement pay by fifty percéhtMrs. Gaddis
filed a petition for an order to show cause, and the trial court
The Supreme Court of Florida found that Fishkin was ordered Mr. Gaddis to continue paying the original $750.
entitled to receive payments equal to the amount she was
receiving before Abernethy elected to receive VA disability = Applying the same reasoning as thbernethycourt, the
payments? Specifically, the court found that Abernethy was Arizona court found that the original award of community
not receiving any disability benefits when the property property established an enforceable property intéteSince
settlement was agreed to in the separation agreement; therefordjr. Gaddis did not receive federal employment income which
the calculation of the amount of retirement pay awarded towas subject to the DCA at the time of the divorce, the court was
Fishkin did not impermissibly include VA disability benefits.  not dividing his DCA salar§?® The court found Mr. Gaddis’

34. Id. at 236.

35. 10 U.S.C.A. 81175 (West 1996). VSl is atemporary program to provide a financial incentive for service membetkeskraiee earlier than their scheduled
end of term of service to assist with the downsizing of the military.

36. Abernethy699 So. 2d a37. Although this case involves an award of VSI payments, the Florida court addresses the impact of the USFSPA. tBIdi&la trea
and SSB payments as retirement p&ge Kelson v. Kelson675 So. 2d 1370 (Fla. 1996). Most states do not go as far as Florida does and call these payments retire-
ment pay; however, most states which have addressed the issue do a USFSPA analysis because they treat the paymerttsrasd #rpuifatent” of retirement
pay and divide it subject to USFSPA limitations.

37. Abernethy699 So. 2d at 237.

38. 10 U.S.C.A. § 1175(e)(4).9

39. Abernethy699 So. 2d at 238.

40. Id. at 239.

41. Id. at 240.

42. Id. at 237.

43. Id. at 240.

44. No. 2 CA-CV 96-0315, 1997 WL 467023 (Ariz. App. Aug. 14, 1997).

45. Id. at *3.

46. Id. at *1.

47. 1d.

48. Id.

49. |d. at *2.

50. Id. at *4.
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deliberate frustration of the decree’s award fundamentally were handled under the board’s appellate procedures, and the

unfair to his former spougé. Both of these cases distinguish MSPB has determined that the USERRA does not require the

Mansells holding the same way. The California trial court in board to change this practite.

Mansellawarded Mrs. Mansell a portion of the gross retirement

pay Major Mansell received. At the time of the divorce and  The interim regulations also establish time limits for filing

property settlement, Major Mansell was already retired, USERRA complaints with the MSPB.All federal employees

received VA disability payments, and had already waived a are given a minimum of six months (180 days) from the date of

portion of the longevity retiremeprt. an alleged USERRA violation to file a complaint directly to the

MSPB3” “If a person seeks assistance from DOL [the

Issues concerning the USFSPA remain very state specific.Department of Labor] under 38 U.S.C. § 4321 but does not file

Legal assistance attorneys who advise clients on separation ana formal complaint under 38 U.S.C. § 4322(a), he or she may

divorce must be aware of the growing trend to ensure thatsubsequently file an appeal with [the] MSPB at any time during

former spouses’ property interests are protected in the event othe 180-day period®® If a federal employee files a formal

a future award of VA disability or federal employment by the complaint with his agency and the DOL investigates, is unable

service member. Major Fenton. to resolve the issue, and so notifies the employee in writing, the
employee may choose to file directly with the Board within the
Uniformed Services Employment and 180-day limit or within thirty days of receiving the DOL non-
Reemp'oyment R|ghtS Act Note resolution notice, whichever is latér.

The DOL can also refer complaints to the Office of Special
Counsel (OSC)? If, after investigation, the DOL refers a
complaint to the OSC and the OSC notifies the employee that
On 22 December 1997, the Merit Systems Protection Boardthe OSC "will not represent the person before [the] MSPB, [the

employee] may subsequently file an appeal with [the] MSPB

(M.SPB) promulgated interim procgdural r_egulatﬁirf@r_ within 30 days after receipt of the notification from the special
claims by federal employees that their agencies or the Office of o S .

A ) . counsel or within 180 days of the alleged violation, whichever
Personnel Management did not comply with the Uniformed .

61
Services Employment and Reemployment Rights Act is later.®! If the OSC agrees to represent the employee, the

. . ; MSPB will not set a time limit for filing? The board’s
54
(USERRA)' Under the interim regulatlons, all USERRA rationale is that the special counsel should have time to secure
actions brought bgfo_re Fhe. MSPB will be processed under. thevoluntary agency compliance before filing with the MS®B.
board’s appellate jurisdiction procedures. Past board actlonsrhe board assumes that the OSC should give the agency one
involving government employee restoration after military duty

Merit Systems Protection Board Develops Regulations for
USERRA Claims by Federal Employees

51. Id.

52. Mansell v. Mansell, 490 U.S. 581, 585-86 (1989).

53. SeeMerit Systems Protection Board Practices and Procedures, 62 Fed. Reg. 66,813 (1997) (to be codified at 5 C.F.R. pt. 1201).
54. Pub. L. No. 103-353, 108 Stat. 3150 (1984lified at38 U.S.C. §§ 4301-33 (1994).

55. 62 Fed. Reg. at 66,813. The original jurisdiction procedures for the Office of Special Counsel when processingreabesMb®RB, found at 5 C.F.R. part
1201, subpart D, do not apply to USERRA cases. 5 C.F.R. § 1201.3 (1997).

56. 62 Fed. Reg. at 66,814. These regulations address the lack of a statute of limitations in the USERRA and the paableecauwae the MSPB did not set a
time limit on considering USERRA discrimination and job restoration clai&eePetersen v. Department of Interior, 71 M.S.P.R. 227, 233 (1996); Jasper v. U.S.
Postal Serv., 73 M.S.P.R. 367, 370 (1997).

57. 62 Fed. Reg. at 66,814.

58. Id. (to be codified at 5 C.F.R. §§ 1201.22(b)(2)(i), 1201.22(b)(2)(ii)).

59. Id. (to be codified at 5 C.F.R. § 1201.22(b)(2) (iii)). A copy of the DOL notification must be filed with the appeal totigietytiiay extensionld.

60. See38 U.S.C.A. § 4322(a) (West 1997).

61. 62 Fed. Reg. at 66,814 (to be codified at 5 C.F.R. § 1201.22(b)(2) (iv)). A copy of the OSC “no merit” notice nedsivith fihe appeal to get the thirty-day
extension.ld.

62. Id.

63. Id.
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last chance to resolve issues after refusing to do so with DOLthe time limit for filing may extend beyond six months. The
investigators. new regulations encourage federal employees to use the free
services of the DOL and the OSC to resolve USERRA
The MSPB interim regulations guarantee federal employeescomplaints prior to filing a formal complaint with the MSPB.
at least six months from the time of an alleged USERRA Lieutenant Colonel Conrad.
violation to file an appeal with the MSPB. If a person files a
formal complaint with the DOL or seeks OSC representation,
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The Art of Trial Advocacy

Faculty, The Judge Advocate General's School, U.S. Army

Impeachment by Prior Inconsistent Statemenit apply this template against the witness’ testimony in the court-
matrtial.

A woman calls the military police (MPs) to report a rape.

She identifies the alleged perpetrator as Private First Class B, Where to Find Prior Inconsistent Statements
a soldier assigned to Fort Swampy. The MPs notify the local
Criminal Investigation Command (CID), and an agent inter- In the hypothetical above, the withess made a number of

views the victim and takes a sworn statement detailing the factgrior statements. Whether such statements are inconsistent will
surrounding the alleged rape. The victim goes to the post hosnot be determined until the witness testifies at trial. How many
pital and undergoes a rape kit examination. Private First Class times did the witness above say something about what hap-
B’s unit commander prefers a charge for rape, and, after an pened on the night of the alleged rape? She made an initial
Article 32 investigation, the case ends up at a general court-report to the MPs and likely answered some follow-up ques-
martial. The trial counsel has just completed direct examina- tions to complete the report. She described the events, presum-
tion of the victim. The defense counsel stands to cross-examinably in more detail, in a sworn statement to a CID agent. When
the victim? she went to the hospital for a rape kit examination, she told the
attending physician what happened. The victim consented to a
When confronting a witness on cross-examination at trial, anpretrial interview as part of defense counsel’'s case investiga-
attorney will often aim to show the court-martial that the wit- tion.* She testified under oath at the Article 32(b) investigation.
ness’ recitation of events is not worthy of belief. The witness In addition, she may have talked with friends or family about
may be lying or simply mistaken, but opposing counsel’'s mis- the alleged rape.
sion is to attack the credibility of the testimony. One effective
means of impeachment is to use a witness’ prior inconsistent All of the foregoing statements, written and oral, are prior
statement. statements which may be used to impeach the witness at trial,
depending on her direct testimony. Counsel should locate any
Whether the witness is untruthful or unable to recall accu- record of a statement given, interview any witness to whom a
rately what occurred is generally less significant than the factstatement was made, and interview the witness as a necessary
that the inconsistency exists. Having demonstrated an inconsispart of the pretrial investigation.
tency, counsel can argue either lack of candor or lack of
recall—or, better still, let the panel sort out the reason—to show  Implicit in setting up impeachment by prior inconsistent
that the court-martial should not believe the testimony of the statement is letting the witness talk, thus creating the opportu-
withess. To make this attack successfully, counsel must knownity for inconsistencies. There is little impeachment value in
how to develop statements, to organize them for trial, and tomerely asking a witness at an Article 32 hearing, “Did you give
confront the witness with her relevaptior inconsistent state-  this statement to CID on 10 July?'Similarly, in setting up a
ments. Counsel’s task is to investigate fully all statements, topotential inconsistent statement, the following exchange pro-
identify key facts in each, to index the relevant points, and toduces little useful information:

1. See generalljames Martin Davisnpeachment by Prior Inconsistent Statem@rial, Mar. 1989, at 64; Janeen Kergéiling Him Softly with His Words: The
Art and Ethics of Impeachment with Prior StatemebisAm. J. Trial Advoc. 81 (1997).

2. This scenario depicts a defense counsel’s use of a prior inconsistent statement to impeach a victim. Note, hohisvierpteaditment technique is available
for use by either the trial or defense counsel against any witness who testifies at trial and who has made prior intatesisets s

3. By focusing on relevant points, counsel avoid allegations of unethical conduct in asking questions designed to erthhaesssa witness. U.Sefx oF
ARrmY, ReG. 27-26, RiLES oF ProFessioNaL CoNDuCT FOR LAWYERS, app. A, para. 4.4 (1 May 1992).

4. An attorney who interviews a witness as part of counsel's own pretrial investigation has several options to memaritdizedtien provided by the witness,
including: (1) having someone else present during the interview (often a colleague or legal clerk), (2) having the witnssgesigent—sworn or unsworn—at the
conclusion of the interview, (3) having the witness initial notes taken by counsel to vouch for their accuracy, or (4hély&s athen recollection. The first three
options provide counsel additional evidence of the substance of the prior inconsistent statement, and the evidenceahatiteiafferwhen confronted with the
statement, the witness denies having made it. The last option, counsel’s own recollection, is useful if it is more onglootautihat the witness is not credible than
to offer the substantive testimony of the prior statement.

5. In a given case, this question might add value by showing that the witness vouched for or had an opportunity arndifatcts earlier statement, but the
guestion does not generally yield another potential inconsistent statement.
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DC: What happened after you were drinking Sworn Statement  Art. 32 testimony  Direct

with the accused at the party? Fact 10 Jul XX 29 Jul XX Examination
W: He raped me.

DC: Did you go to the doctor?

) Consumption  “drinking a little” “had 10 beers”
W: Yes. . . of Alcohol (line 9) (p. 7/line 15)
DC: And did you give a statement to CID?
W: Yes. “earlier at friend’s  “shots of whis-
house” key”
. . . , . . (p. 11) (p. 7/line 18)
Conversely, ignoring the witness’ earlier detailed sworn
statement and asking the witness at the Article 32 investigation, _ '
“What happened?,” sets up sworn testimony that may conflict Initiated “Ee g‘fjw ”;e on . f' kissed him a
with subsequent trial testimony. Counsel who are trying to set ©°™at :ng,, ed andrape (Ewgtmisn
up impeachment by prior inponsistent statement must probg (iine 12)
details and must make the witness do the talking—remember, it N
is impeachment by theitness’prior inconsistent statements, Wer\]ﬂletf)ejlt;mg
not affirmation or denial by the witnessarfunsel'sstatements. on the bed, hug-

ging and kissing

In the pretrial investigation, use open-ended, non-leading ques- (line 12).

tions to make the witness give narrative responses. Consider
some of the questions that counsel could ask in the above sce-

nario. Using this system of organization, counsel has identified rel-

evant facts on which to impeach the witness at trial. Identifying
these key facts prior to trial helps counsel to resist confronting
the witness about every minor inconsistency that may arise,
thereby diluting the key points of impeachment. Counsel has
also identified each of the prior statements by type and date
given. While counsel must have each of these statements or
transcripts accessible in his case file, the relevant quotes set out
on the chart help counsel identify whether trial testimony is
inconsistent with the prior statement. Thus, counsel can move
quickly and easily to set up confrontation with the prior incon-
sistent statement without shuffling various documents. Finally,

Counsel should walk very slowlv throuah the entire sce- by indicating page or line numbers on the chart, counsel can
y y g seize control of the courtroom by directing the witness or

nario, having the witness tell the story, to develop prior state-: . .
. . . ; . informing opposing counsel exactly where the relevant lan-

ments by the witness that might later be inconsistent with the P oo

. V. ) . . . “guage appears. Such control minimizes objections from oppos-
witness’ in-court testimony. An exhaustive, detailed examina- : .
S ) . ) . ; ing counsel and demonstrates confidence and knowledge to the
tion risks reinforcing some negative testimony, but it also forces : :

; . Panel, thus enhancing the effect of the impeachment.

the witness to make statements that might later prove useful fo
impeachment.

Who was with you? How much did you have

to drink? Was the accused drinking? How
much? Where did the alcohol come from?
What time did you go to the barracks? How

did you know the accused? Where was your
friend when you say the rape occurred?
Where were the other soldiers? How did you
sit on the bed? Where did the accused sit?
Who initiated any physical contact? How

was contact initiated? What happened next?

Impeachment by Prior Inconsistent Statements
Organization for Trial Having identified prior inconsistent statements and having
All successful advocates have a svstem for organizin Casedetermined that the point is relevant to an issue at trial, counsel
y 9 9 how impeaches the witness. A three-step process can be

i itisi [ repare t . :
materials, t.)ut-lt IS mportant also to orgamze.and to. prepare 0ardapted to any of the types of prior statements made by the wit-
address prior inconsistent statements. Consider using a toplcaneSS

index of prior statements, as shown below:
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Reinforcement-Depending on the clarity of the witness’ in the case or a point that reveals dishonesty in the witness’ tes-
testimony, this step may not be necessary. On the other handimony.
counsel may want to lock in the witness’ testimony on direct
examination. For example, “Your testimony today is that you 2. Don'’t be antagonistic toward the witness.The founda-
had only a couple of beers on 10 July?” Counsel should, how-tion and confrontation flow more smoothly if questions are less
ever, be cautious not to overemphasize testimony which is damaccusatory and simply review facts. Thus, counsel appears
aging to the case. For example, “So your testimony today ismore helpful to the panel and less rude to the witness.
that you were not drunk or kissing my client, and he threw you
on the bed and raped you in the barracks on the night of 10 3. Don'’t abbreviate the foundation to get to confronta-
July?” tion. A detailed foundation with visual images (e.g., “And you

raised your right hand to take an oath?”) lends credibility to the

Foundation—Counsel establishes that the witness made aprior statement and is especially important if counsel wants the
prior statement of a certain type at a given time and place. Val-court-martial not only to disbelieve the withess’ testimony in
idating the prior statement limits the witness’ ability to dismiss court, but also to believe the substance of the prior statement.
it. In this step it is also useful to point out that the prior state-
ment was made closer in time to the event and was intended to 4. Don’t confront the witness by asking if he femembers
help the investigation. For example, counsel might ask the fol-saying in a sworn statement . . . ."This question misdirects
lowing questions: “You gave a statement to the CID agent?the inquiry to whether the witness remembers and not whether
You reviewed the statement for corrections after it was typed?he in fact made the prior statement. The witness can, in good
The CID agent swore you to the statement? You made thidfaith, deny any memory and thus weaken the impeachment.
statement the night of the incident? You told the truth so thatCounsel should ask whether the withnessdethe statement.

CID could arrest the accused?”
5. Don’'t summarize the prior statement. Counsel must

Confrontation—Here counsel asks if the witness made the quote directly the particular words on the relevant point and
prior statement, using the exact words and reading from theshow the panel by picking up the document and reading from it.
document. For example, “And you told the agent that Private
First Class B initiated contact when ‘he threw me on the bed 6. Don't let the witness read from the document. The
and raped me,’ is that right?” In confronting the witness with witness may summarize, insert words, read another line, or
the prior statement, counsel enhances the accuracy of the priocstumble through the relevant line, any of which distract the
statement by reading directly from the statement, transcript, orcourt from the inconsistency counsel desires to show.
report.

7. Don't let the witness explain the inconsistency.

If the witness denies having made the prior inconsistent Although Military Rule of Evidence 613(bjequires that the
statement, counsel may want to offer into evidence the docu-witness be afforded an opportunity to explain or to deny the
ment containing the prior statement. On the other hand, ifprior inconsistent statement, it is not an obligation of the coun-
counsel has laid a good foundation and read from the statemensel impeaching the witness. There is virtually no circumstance
transcript, or report, a denial by the witness sounds and looksvhere counsel enhances the impeachment by asking, “How do
like a lie. Whether counsel chooses to offer the prior statemenyou explain this inconsistency?” Leave it for opposing coun-
depends in part on counsel’s objective in the impeachment. Ifsel’s redirect examination.
the purpose is to show that the witness is not credible, the mere
denial looks less credible; if the objective is to use the prior 8. Don’t engage the other side in protracted examina-
statement for its substance (e.g., the witness was sitting on théon. Once counsel establishes an inconsistency, the other side
bed kissing the accused), call the required witness(es) to testifynay use redirect to bring out an explanation for the inconsis-
to the prior inconsistent statement. tency. Counsel impeaching the witness should save rebuttal for

argument. Counsel can point out to the panel the other side’s
effort to explain away problems in their case, but highlight what

Nine DON'Ts! for Effective Impeachment the witness said closer in time to the event in question—a point
at which he was only trying to provide helpful information.

1. Don't confront unless it is a true inconsistency.Quib-
bling over a witness’ choice of words sounds to a panel more 9. Don't call the witness a liar. The lawyer gains no advan-
like disingenuous fancy lawyering than substantive changes intage or favor for himself or his case by making personal attacks
a witness’ recollection. A relevant point is either a main issue against a withess. The important point is what the witness said

6. Some trial advocates prefer to have the witness read the prior inconsistent statement for some dramatic value qidis f@ciper and valid, though counsel
gives up some control of the courtroom when he gives the document to the witness.

7.  ManuAL FOR CoURTS-MARTIAL , UNITED StATES, MiL. R. Evip. 613(b) (1995).
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in the prior inconsistent statement, not whether he is lying, mis- DC: [Admissioh (Note: If counsel wants to argue the sub-
taken, or inaccurate now. stance of the prior inconsistent statement, then counsel next has
the witness authenticate her signature on the statement and
moves to admit the document into evidence.)
Sample impeachment DC: No further questions.

W (direct exam): We had been drinking a little before he  In the above example, counseinforcedthe witness’ testi-
threw me on the bed and raped me. | only had about two beeranony as to the quantity of alcohol consumed prior to impeach-

and | only drank at the barracks. But | never led him on. ing the witness. On the second relevant fact, however, counsel
TC: No further questions. skipped thereinforcementstep to avoid having the witness
DC: You only drank two beers on 10 JulyRejnforcemeijit repeat the damaging accusation that the accused “threw me on
W: Yes. the bed and raped me.” After reinforcing part of the testimony,
DC: You testified previously at an Article 32 investigation counsel laid detailefbundationsfor the prior statements on
about this matter, didn’t youZ§undatior both relevant facts, including questions which showed that such
W: Yes. statements were made closer in time to the event (thus enhanc-
DC: That was on 29 July, just a few weeks after the allegeding the likelihood of their accuracy) and for the purpose of help-
rape? ing the investigation with accurate information. When
W: That'’s right. confrontingthe witness, counsel directed the witness to a spe-
DC: And you took an oath at that hearing, raising your right cific place in the document which contained the prior inconsis-
hand and promising to tell the truth, as you did today? tent statement. Thus, counsel showed the panel that he was
W: Yes. bringing out specific information to help the court, and not
DC: You testified truthfully at that hearing because you playing meaningless word games with the witness. When
wanted to catch the person who you say raped you? counsel got the witness to admit having made the prior incon-
W: Yes. sistent statement, he stopped his examination on that point,

DC: Atthat hearing, when asked how much you had to drink leaving any explanation to the other side.
that day, you said, on page 7, line 15, (counsel reading from

transcript) “I had about ten beers,” didn’t you2ohfrontation The most important step in impeaching a witness with prior
W: Yes. inconsistent statements is the diligent investigation and exami-
DC: Now, you also talked about this incident to a CID agent nation to locate and to develop prior statements. Once counsel

on 10 July, is that right?Fpundation has built an arsenal of prior statements through investigation
W: Yes, when | reported it. and good pretrial questioning, counsel should organize to test
DC: And the agent took a sworn statement from you? the witness’ testimony at trial against his prior statements. By
W: Yes. exposing such inconsistencies and confronting the witness with
DC: You told him what happened on the same day it them, counsel shows the court-martial that the witness’ testi-

occurred, didn’t you? mony in court is not worthy of belief, having changed on a rel-
W: Yes. evant point. Major Allen.

DC: You told the CID agent the truth so that CID could
arrest someone?

W: Yes. Horse-sheddinghe Evidencé —Twenty Do’s and Don’ts of
DC: When the statement was typed, you had a chance to Witness Preparation
review it and make corrections?
W: Yes.
DC: And then the agent had you swear that the statement Few witnesses in courts-martial are experienced pl&yers.
was true, and you signed it? For most, the first time they hear the trial counsel mumble
W: Yes. “Your honor, the government calls . . . ” will probably be their

DC: (picking up sworn statement) And in that statement to last time inside a courtroom, and they will very likely feel
CID on 10 July, you said, on the second page, fourteen linesuneasy. Therefore, they usually must be coached, coddled, and
down, “we were sitting on the bed hugging and kissing,” didn't caressed, and they must be told what to wear, how to act, and
you? [Confrontation when to respond—in other words, they must be prepared for the

W: No. experiencé? Yes, Virginia, sorry to burst your bubble, not only

8. The phrase “horse-shedding the witness” can be attributed to James Fenimore Cooper, who used it in referring te tifdguwgetie rehearsing the testimony
of their witnesses in carriage sheds near the courthouses \0/. McELHANEY, McELHANEY's TRIAL NoTeBook 49 (3d ed. 1994).

9. LawrenceA. DusiN & THomAs F. GUERNSEY, TRIAL PracTice 51 (1991).

10. David H. BergPreparing Witnesse43 Limic. 13, 14 (1987) (describing a failure to prepare witnesses prior to trial as a combination of strategic lunacy and gross
negligence).
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is there no Santa Clatishut some witness preparation prior to and ready to say what they know in a clear, concise, confident,
giving opening statements is essential to fulfill the ultimate goal and convincing mannét.In most cases, a practice examination
of any competent trial advocate—presenting a persuasive caswill be best because the perceived benefit from spontaneous
to the fact-finder. responses achieved through unrehearsed testimony will more
than be outweighed by the potential disasters awaiting you with
Counsel swear by a variety of different technigtieSome the “surprises” guaranteed to come from the witness while on
prepare by going over the entire direct examination in questionthe stand*®
and answer format, working on each response as necessary, and
then conducting a mock cross-examinatigdthers outline the Whatever method you choose, preparing your witnesses is
general scope of the witness’ testimony by summarizing theessential if you expect to effectively present their testimony at
direct, anticipating the cross, and (re)familiarizing the witness trial.!®* The Witness Preparation Checligtrovides several
with important documents or pieces of evideHcé\ rare few time-tested tip'§ to help you remember those seemingly minor,
concentrate on simply molding witness personality and court-though still important, details about how witnesses should con-
room demeanor. To some degree, all of these methods enablduct themselves on the stand. CopYy make it part of your
counsel to achieve the goal of presenting witnesses who arérial notebook® and use it when preparing your witnesses for
thoroughly familiar with the subject matter of their testimony their day in court. Lieutenant Colonel Henley.

11. It was one century ago, in December 1897, thalN#we York Sumrinted the now famous response to eight-year old Virginia O’Hanlon’s letter to the editor
guestioning the very existence of the man from the North Pole by stating definitively, “Yes, Virginia. There is a Safita Claus.

12. SeeJohn P. DiBlasiPreparing Your Witnesses For Trja\l.Y Sr. Bar J., Dec. 1993, at 48, 49-52.

13. SeeTHomas A. MaueT, TrRiAL TecHNIQUES477 (4th ed. 1996) (explaining in greater detail both the question and answer and the witness summary methods).

14. Alternatively, two well-known commentators have listed 13 objectives for witness preparation:
help the witness tell the truth; make sure the witness includes all the relevant facts and eliminates the irrelevararfaetgherfacts in a
credible and understandable sequence; permit the attorney to compare the witness’ story with the [victim's/accusedisjditogeythie wit-
ness to the legal process; instill the witness with self-confidence; establish a good working relationship with the Witshsbutenot direct,
the witness’ memory; eliminate opinion and conjecture from the testimony; focus the witness’ attention on the importdriestiezny;
make the witness understand the importance of his or her testimony; teach the witness to fight anxiety; and show howito dieferdelf
during cross-examination.

RoBERTO ARON & JONATHAN L. RosNER How To PREPAREWITNESSESFOR TRIAL 82 (1985).

15. Of course, counsel should be prepared to adapt preparation style and technique to the witness’ maturity, intelligemiderzcel level.

16. Aron & RosNER supranote 14, at 390-91 (asserting that witness preparation is the most important aspect of trial advocacy).

17. SeeJudy ClarkeThe Trial NotebookCHampion, June 1995, at 8 (detailing forms and lists for both pretrial and trial preparation, from which this checklist was
developed).

18. SeeDouglas E. AcklinWitness Preparation: Beyond the WoodsI&tA.F. L. Rev. 21, 25 (1987) (suggesting several common sense tips for trial and defense
counsel).

19. SeeUCMJ art. 108 (West 1995).

20. For a first-rate discussion on the proper assembly of a trial notebodes@et of Trial AdvocagyArmy Law., Nov. 1997, at 40.
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WITNESS PREPARATION CHECKLIST

1. Your ppearance is almost as jrtant as whayou
have to sg Make sure thayou wear all authorized ribbons and
thatyour uniform ispressed. Battle dress uniforms are mra-
priate. Military witnesses should have a fresh haircupefiolly
not parted down the middle (thepfobable cause haircut”).
Women should kgemake-yp andjewelly to a minimum. Civil-
ians should wear clean clothes, conservative dress.

2. Standpstraght when takig the oath and &'l do”
in a loud, clear voice. Sitpustraght in the witness chair; do not
slouch or lean over the rail.

3. Avoid undjnified behavior. Whewgou are testifing,
do not have aything in your mouth, such agum, tootlpicks,
cand, or cgarettes. Resist thege to chewyour nails, crackour
knuckles, oplay with your glasses.

4. Don't mumble. Keeyour voice  so that no one has
to askyou to rgoeatyour reponse. Kep your hands awafrom
your mouth. $eak so that the farthgsanel member can hegou
without havirg to strain. Above all, usgour own vocabular not
someone else’s.

5. Testif in a confident, strghtforward manner. This
will give thepanel more faith in whatou are sging.

6. In order to mak@ur testimoy gopear pontaneous,
do notgo home and memorize whydu aregoing to sg.

7. Takeour role serioust Avoid lawghing and talkirg
about the case in the hallysg bathroomspost exchages, dinirg
facilities, the corpary area, or agwhere else. You never know
who mg be listenig.

8. When answeqrthe questions, look at thpanel, if
there is one. Makeye contact andpeak likeyou are talkig to
your best friend or nghbor. This will heb to communicate sin-
cerity and to create an imession of candor and hongst

9. Stick to the facts. You uswaklill not be able to tes-
tify as to what someone maave toldyou or whatyou heard
someone else gaDo not testif as to what someone else tgtal,
unless the militar judge sas it is okg.

10. On cross-examination, listen cargftdl theques-
tions asked ofou and do not answer until the kgev has had an
opportunity to conplete it. Answer direcyl and sinply with a
“yes” or “no,” if possible, then sfp Do not volunteer arthing.

__11. Ifyour answer on cross-examination was vg;aor-
rect it immediatel. If it was not clear, clanfit. It is better foryou
to correct the mistake than to have tipgasing lawyer discover it.
If you thinkyou answered incorregtlsinply say “Can | correct
somethimy | said earlier?” or “Somethinl said needs to be clari-
fied.”

12. lfyou do not understand tlqeestion, sp so and ask
that it be rpeated.

13. Pause after eagiestion before rg@ndirng. Do not
loseyour tenper when the pposing counsel examinggou.

14. Your credibilit will suffer if you become rude,
argry, hostile, obnoxious, or agant. Always bepolite to the law-
yers who are ask@ithequestions and to the militajudge.

15. If the other layer asks/ou if you have talked to gn
one about this case, answess. Tell himyou reviewedyour testi-
mory with me before comigto court. There igeneraly nothirg
wrong with talking to peaple about the case. Just tell hinye$ |
have talked to CPT Jones, the MPs, the many commander, the
first segeant, the accused,” or whoever.

16. If | opect to aguestion, do not answer until thedge
rules on the glection. If he sustains the jelgtion, that meangou
do not have to answer. If thedge overrules an gbction, this
meansyou must answer thguestion. Ifyou have fogotten the
guestion ly that timeyou can alwgs ask that it be peated. If the
other lawer oljects, stp talking until told what to do.

17. Do noguess. Ifyou do not know an answer to a
guestion, do not make on@.uSimply sa, “l don’t know.”

18. Do not look to me or to the militagudge for hep
while testifying on cross-examination. If | think thepiestion is
improper, | will object and take it pwith thejudge. Trust me to
ask follow-yp questions if it is inportant enogh.

19. Alwgs, alwgs, alwys tell the truth.

20. Whenou leave the stand, look confident, not sad or
deiected. You shouldo home or back to work. Avoid hgimg
around the courthouse so thenel doesn’t think thgtou have an
interest in the outcome of the case.
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Avoiding the Specter of Patriot Village: The Military Housing Privatization Initiative’s
Effect on Federal Funding of Education

Captain Joseph D. Lipchitz
Administrative/Civil Law Attorney, Fort Sam Houston, Texas

Introduction do not reside on federal property within the meaning of the
impact aid statute.
The federal government has long recognized the importance
of educatiort. Congress acknowledged this in 1950 when it

passed the Federal Impact Aid Statute, which provides federal The Decline of Military Housing
financial assistance to local school districts that educate, among
others, children of military service membérslronically, by Congress enacted the Military Housing Privatization Initia-

improving on-post military family housing through the recently tive (MHPI) as part of the National Defense Authorization Act
enacted Military Housing Privatization Initiativénstallation for Fiscal Year 1996. The goal of the MHPI was to provide
commanders are now in a position to jeopardize inadvertently“new authority to acquire and [to] improve military housing
the amount of federal impact aid funding that their local ele- and supporting facilities through the use of private expertise
mentary and secondary schools receive A good example of thisnd capital.® The impetus behind the MHPI was the deterio-
unintended consequence of privatization is Patriot Village on rating state of military family housing and the eagerness of the
Travis Air Force Base, California. Department of Defense (DOD) to gain legislative authority to
pursue alternatives to standard military construction contracts.

Patriot Village is a housing development that was built Joshua Gotbaum, Assistant Secretary of Defense for Economic
within the boundaries of the base on land owned by a privateSecurity, outlined the DOD’s concerns and proposed solutions
developer and leased to the Air Fotc@he residents of the to the House of Representatives during hearings on the 1996
300-unit development are active duty service members andDefense Authorization Act. Mr. Gotbaum emphasized that
their families, and approximately 160 of the children in Patriot ensuring a high quality of life for American troops and their
Village attend Travis Unified School District schodls. families is critical for retaining a quality professional military
Although these students have an enroliment impact on theforce. However, he described current on-base family housing
school district, the district loses between $300,000 andas inadequate and “dramatically in need of renovation and
$400,000 in impact aid funds each year because these childrerepair.”® The scope of the problem is extensive.

1. SeeS. Rep. No. 89-146, at 4 (1965)eprinted in1965 U.S.C.C.A.N. 1446, 1449. “Americans regard the public schools as a most vital civic institution for the
preservation of a democratic system of government.” Abin§tdnDist.v. Schempp, 374 U.S. 203, 230 (1963) (Brennan, J., concurring).

2. See20 U.S.C. § 236 (1950) (Congress passed the statute in “recognition of the responsibility of the United States for thieiclpadain federal activities
have on local educational agencies in which such activities are carriedSe®)alsdElementary and Secondary Education Act of 1965, Pub. L. No. 89-10, 1965
U.S.C.C.A.N. 1446, 1450 (citing Senator Robert Taft’s declaration that “[e]ducation is primarily a state function, bt felds tf health, relief, and medical care,
the federal government has a secondary obligation to see that there is a basic floor under those essential servicks &mdaditaldven in the United States”).

3. SeeNational Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106, § 2801, 110 Stat. 206 (1996) (codified.&t 3 Q831-85).

4. Hearing on Impact Aid Before the Subcommittee on Early Childhood, Youth, and Families of the House of Representativesdbdauontteeic and Educa-
tional Opportunities 104th Cong. 24 (1996) (testimony of Superintendent Paul Rose of the Travis Unified School District).

5. 1d.
6. Id. at25.
7. Pub. L. No. 104-106, § 2801, 110 Stat. 206 (codified at 10 U.S.C. §§ 2871-85).

8. Statement by President William J. Clinton upon Signing S. 1124 [National Defense Authorization Act for Fiscal Yea? 1886],Y3Comp. Pres Doc. 260
(Feb. 19, 1996).

9. SeeH.R. Rer. No. 104-8, at 347 (1995).
10. Id. at 347-48. Robert Bayer, the principal assistant deputy undersecretary of defense, has also stated, “We want to hoé&sbpéosmumel; our best personnel
are often now married. In order to do that, we need to provide them with quality housing, safe housing, so that whele pheyirgehey can focus their attention

on their mission.’Hearing on Impact Aid Before the Subcommittee on Early Childhood, Youth, and Families of the House of Representativescbdecoriibasic
and Educational Opportunitied04th Cong. 7 (1996).
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Approximately one-third of military families live in on-post deal will vary in many respects: market con-

government housing, and the DOD owns about 350,000 ditions, market penetration, land cost and
houses? The average age of these houses is thirty-three years; availability, developer capabilities, and our
twenty-five percent of them are over forty years8l@ecause housing renovation or construction require-
many of these structures were not well maintained, they require ments. Approaches that work in one location
new electrical, heating, and plumbing systems. Although con- can fail dismally at another. Therefore, the
ditions vary, the DOD found that it has well over 200,000 Department will need a ‘kit bag’ of tools and
unsuitable houses which need to be repaired or cfdsed. flexibility in the way we use them, to respond

and [to] take advantage of each installation’s

In light of the military’s housing problem, the DOD deter- unique circumstances.

mined that it could not solve the problem by itself; it needed pri-
vate capital and private managem&nBefore the DOD could  The legislative “kit bag” had to allow for the selling of existing
take advantage of private capital, however, it was essential foron-base housing; the renting back of existing housing after ren-
Congress to provide the service secretaries with the authoritypvation or replacement; the exchange of government-owned
the mechanisms, and the flexibility to harness this private cap-land for housing; co-investment with private investors to create
ital. military/commercial housing projects; and the encouragement
of investment by insuring investors against changes in person-

There is no single ‘magic bullet’ to this prob- nel levels or stationing.

lem. In real estate, one size does not fit all.

Each location, each project, the terms of each

11. Although the military housing problem has been gradually worsening overdaaade of many different factors, the DOD has specified four main reasons for
the deterioration of its family housing. First, during the cold war years that followed World War 11, the DOD was fortezhte fahancial resources to increase
force levels, to modernize the military structure, and to ensure the effective readiness of the fighting forces. Aswestmudt in military housing was frequently

a secondary concern. Second, federal housing procurement and management procedures have become increasingly cergditieelcantisg, contract spec-
ifications have become overly detailed, depriving government contractors of the flexibility to adjust to their local nemxdsasiag the overall cost of the contract.
Fourth, the federal government’s focus on annual appropriations constrained resources for long-term projects like housterg.Nbl.R04-8, at 348-349, 359
(1995).

12. Id. at 358.

13. Id.

14. Id. The House of Representatives made similar findings in its conference report on the National Defense AuthorizationdattYieaF1997.
The condition of military housing for families and unaccompanied personnel . . . is in a similar state of deterioratiatingccire Defense
Science Board Task Report on Quality of Life, 62% of barracks and dormitories are currently unsuitable, and 64% of famgilyriitsuaie
in the same condition. In spite of these serious deficiencies, the administration’s budget request fails to keep paeatiéhetsiof funding
to support the construction of barracks and dormitories . . . . The administration also proposes to reduce funding omtiiatbaance of
family housing.

H.R. Conr. Rer. No. 104-724, at 828 (1996).

15. SeeH.R. Rer. No. 104-8, at 362 (1995):

Our housing problem cannot be solved using traditional military construction methods. [The] DOD spends on average alpauty®@iro0
(including $2000 for utilities) to maintain and [to] operate our old inefficient houses; that figure is rising. To build-basedousing, we
spend $135,000 per unit. These costs are substantially above private industry averages. At current funding levelgiandcgctpuisnes,

it would take 30-40 years to correct our housing deficit. We must find a better way.

Mr. Gotbaum testified: “[T]he private market provides the authorities of most of our housing; two-thirds of it for fahhiéiesis a place to go. Almost every other
institution in our nation relies for housing and facilities upon private capital and private managédent.”

16. Id. at 365.

17. Id. In the conclusion of his housing and quality of life paper to the House of Representatives, Mr. Gotbaum stated:
We can develop practical and cost-effective tools to make use of private capital, but only with your help. We will ne€dstrasgional
support, not only to legislate new authorities, but also to streamline executive and congressional budgeting and appn@atiatsnt work
with the flexibility and schedules of the private sector. With your support, we can gain access to billions of dollaateotapital and the
extraordinary depth of private expertise. Together we can improve the quality of life for hundreds of thousands of seveiseanénteir

families.

Id. at 367.
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Congress Responds with the Military Housing projects that allow the Army to divest of

Privatization Initiative AFH ownership, operations, management,
revitalization, and deficit reduction (the latter
On 10 February 1996, Congress responded to the DOD’s only if economically feasible). Therefore,
concerns by enacting the MHPI, which gives the secretaries of CVI projects should be developéy lever-
the various military agencies broad, temporary authority to aging all existing asse{®.g., land and hous-
undertake the privatization of military housitigSpecifically, ing) to consummate the deals, and any
the statute authorizes service secretaries to “exercise any programmed MILCON project funds will be
authority or any combination of authorities provided under [the used for mortgage guaranteés.

statute] to provide for the acquisition or construction by private

persons of . . . family housing units on or near military installa-

tions within the United States and its territories and posses- The Birth of the Federal Impact Act Statute

sions.”® Under the MHPI, the service secretaries may make

direct loans and loan guarantees to private entities for the acqui- During World War 11, the federal government had to carry

sition or construction of military family housirtglease mili- out extensive and unprecedented mobilization and war-produc-
tary family housing units constructed by private entitlesake tion programs.
equity and creditor investments in private entities undertaking These federal activities, involving as they did
projects for the acquisition of military family housifgpro- the removal of real property from local tax
vide rental guaranteé€$,and make differential lease pay- rolls, and a sudden and substantial increase in
ments?* However, the grant of authority which has the the population of many areas, placed a tre-
potential for having the greatest ramifications outside of the mendous financial burden on many Ameri-
housing arena is the ability of the service secretaries to convey can communities, with the result that many
or to lease existing property and facilities to private entities. of these communities found it extremely dif-
ficult, if not impossible, to maintain and [to]

The Army’s Strategic Management Plan calls provide the necessary facilities and services

for thetotal privatizationof all Army Family for public educatio’

Housing (AFH) facilities and operations in

the U.S. by the year 2005 using [Capital Ven- In 1950, Congress enacted the Impact Aid*2it provide

ture Initiative (CVI)] authorities. To do this assistance to state education agencies for the increased school-

we are focusing on whole-installation CVI age populations which resulted from nearby military activities

18. Under the legislation, the authority for military agencies to enter into privatization contracts expires five yehesdtamté’s enactment on 10 February 1996.
10 U.S.C.A. § 2885 (West 1997).

19. Id. § 2872. The statute also grants the same authority to the service secretaries for the acquisition and construct®pdrg@mivaf military unaccompanied
housing units on or near such military installatiofd. However, since “military unaccompanied housing” refers to military housing intended to be occupied by
members of the armed forces who are serving a tour of duty unaccompanied by dependents, such projects would not imeictriteé abuchildren of those
military members.

20. Id. § 2873.

21. Id. § 2874.

22. 1d. 8 2875. In conjunction with investing in private entities for the acquisition or construction of military family houssntherservice secretary must “ensure
that a suitable preference will be afforded members of the armed forces and their dependents in the lease or purcleesereg/the, of a reasonable number of
the housing units covered by the investmed.”§ 2875(d).

23. Id. § 2876.

24. 1d. § 2877.

25. 1d. 8§ 2878. To facilitate the conveyance or lease of military property or facilities, the MHPI exempts the conveyanceamleasgiiance with the Federal
Property and Administrative Services Act (40 U.S.C. § 471), section 501 of the Stewart B. McKinney Homeless Assistante®\€r (@21401), and section 321

of the Economy Act (40 U.S.C. § 3031Yl. at § 2878(d). Additionally, the service secretary is not bound by 10 U.S.C. § 2667, which authorizes military departments

to lease only “non-excess property” (property presently not needed for publiddise).

26. Policy Memorandum from Department of the Army, Assistant Chief of Staff for Installation Management, subject: Arrhye@apitalnitiative (CVI) Pro-
gram Guidance (1 Aug. 1997) (on file with author) (emphasis added).

27. S. Re. No. 81-2489, at 1 (1950)eprinted in1950 U.S.C.C.A.N. 4014.

28. Pub. L. No. 874, § 1124 (1950) (codified at 20 U.S.C. §§ 236 through 241-1).
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and for significant losses in tax income due to federal owner-school districts better in meeting modern educational demands.
ship of property within local school districtsCongress recog- ~ Specifically, Congress believed that the old method of calculat-
nized that, since the United States had created these financiahg payments was overly complicatédAlthough the method
burdens on local school systems which were still legally boundof calculating the amount of impact aid has changed, the pur-
to educate the children of military parents, the federal govern-pose of the revised statute is practically identical to its prede-
ment had a responsibility to provide financial assistance to thecessof®

local school systents.

Although impact aid, as originally passed, was not meant to Basic Support Under the Impact Aid Statuté’
be a permanent measuytet is now among the nation’s oldest
federal education prograrfs The amount Congress has appro- The impact aid statute created financial assistance payments
priated for impact aid has increased from the initial appropria- known as basic suppdtt. Basic support payments go directly
tion of $29,080,788 in fiscal year 1951 to the fiscal year 1997 to local school districts which provide free public education to
appropriation of $730,000,009. children whose parents are in the military servi€¢eAlthough

the statute considers various factors which affect the amount of

In 1994, Congress repealed the original statutory authoritya school district’s basic support payméhg significantly
and reauthorized impact aid with a new method of calculating smaller amount of aid is generally provided to a school district
the amount of financial assistance that local educational agenthat educates military children who live on private property, as
cies would receivé& The reason for refashioning impact aid opposed to federal larfél.
was to allow the federal government to assist states and local

29. SeeS. Rer. No. 100-222, at 49 (1988)eprinted in1988 U.S.C.C.A.N. 150. Property taxes, sales taxes, and personal income taxes traditionally account for a
large portion of the average school district's budget. However, children of military families adversely affect a sclub'slféistncial base because their parents:

(1) often pay no state income or vehicle taxes because they are domiciled in a different state; (2) live on non-taxgilededgraind (3) shop at installation stores

that do not generate state sales tax@EeNATIONAL AssoclATIONOF FEDERALLY IMPACTED ScHooLs | MpacT Aip BLuE Book 9 (Pauline L. Proulx ed., 1996-1997) [here-
inafter impacT Aib BLue Book]. “Impact aid funds are mailed directly from the Department of Education to local school districts rather than to stRiesNoS

100-222, at 50 (1988).

30. See20 U.S.C.A. § 236(a) (West 1997%ee als@. Rer. No. 81-2489, at 2 (1950)eprinted in1950 U.S.C.C.A.N. 4015. The Equal Protection Clause of the
United States Constitution forbids a state from refusing to educate a child of a military member because that membeontoiesiteotocthe funding of the educa-
tional system. When a state has undertaken to provide public education, it must make it available to all on eqBeé&Riyersv. Doe, 457 U.S. 202, 221-23 (1982)
(holding that denial of education to some isolated group of children poses an affront to the Equal Protection Clause)BBavdiofvEduc., 347 U.S. 483, 493
(1953). Furthermore, some state constitutions explicitly mandate that free public education be open to all $kégdeginp. ConsT. art. VI, § 1; ARiz. ConsT.
art. XI, § 6.

31. S. Re. No. 81-2489, at 1-2 (1950)printed in1950 U.S.C.C.A.N. 4014-15.

32. SeeS. Rep. No. 100-222, at 49 (1988)eprinted in1988 U.S.C.C.A.N. 150.

33. IvpacT Aip BLUE Book, supranote 29, at 19.

34. Sedmproving America’s School Act of 1994, Pub. L. No. 103-382, § 331(b), 108 Stat. 4057 (1994) (codified at 20 U.S.C. 8% 7701-14

35. SeeH.R. Rer. No. 103-425, at 3, 38 (1994).

36. Compare20 U.S.C.A. § 236 (West 199@jth id. § 7701.

37. The impact aid statute provides two broad categories of financial support—payments for property and basic support Pagiishtype, payments relating
to the federal acquisition of real property, reimburses school districts for the loss of taxable land when it is acqerfedératlyovernment. This payment is in

lieu of the taxes that would normally be paid by the private landowner, and it is not based on the presence of childremrsidinopertyld. § 7702. Although
this component of impact aid is important, it is not likely to be involved in a military housing privatization project asippgit payments would.

38. Id. § 7703.

39. Id. To be eligible to receive impact aid basic support, the school district must educate at least 400 federally-connectedrchidde students must comprise

at least three percent of the average daily attendddc& 7703(b)(1)(B). Although the term “federally-connected child” also covers children whose parents are
employed on federal property, reside in low-rent housing, reside on Indian lands, or reside on federal property, thisssete thddstatute’s affect on military mem-
bers only.

40. I1d. § 7703.

41. SeeHearing on Impact Aid Before the Subcommittee on Early Childhood, Youth, and Families of the House of RepresentativesdboRuuitteaic and

Educational Opportunitiesl04th Cong. 11 (1996). The rationale for this distinction is that private property on which military children live genepatégs tax for
the local community which can be used to support educatibn.
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In determining the amount of impact aid that a school district However, if these same children resided on non-federal prop-
is entitled to receive, the Secretary of Education must first erty during the preceding school year, their total would be mul-
determine the number of federally-connected children who tiplied by a weighted factor of .59.
were in average daily attendance in the schools within the dis-
trict during the preceding school yéarAfter calculating and
classifying the number of federally-connected children, the Balancing the Books: Education & Finance
total number from each group of federally-connected children
is multiplied by a different weighted unit which depends on  Impact aid payments per child vary widely from school dis-
whether the child resided on federal or private land during thetrict to school district due to each district’s controlling set of
preceding school yedt. For example, the total number of chil- facts and how those facts relate to the various factors consid-
dren who had parents on active duty during the precedingered in the basic support payment formdlarhe loss each
school year and who resided on federal property is multiplied school district would face if federal housing were privatized
by a weighted unit of 1.8. If the same children did not reside cannot be ascertained without examining each district’s specific
on federal property, their total is multiplied by a weighted unit set of facts, but it is unreasonable to believe that every school
of .10 In this case, whether military children resided on fed- district could make up the loss of impact aid by taxing the pri-
eral or private property during the preceding school year couldvate developer to whom federal property is deeded under the
cause a school district to lose ninety percent of its impact aidMHPI. The property taxes assessed against the developer
money. would have to be equal to or greater than the reduction in

impact aid caused by the reclassification of military children

In passing the impact aid statute, Congress also determinedrom “living on federal property” to “living on private prop-
that “there are a number of school districts that have high pro-erty.”? In many cases, such a property tax assessment will not
portions of federally-connected children with disabilities be possible.
because the adjacent military bases have very good medical
facilities and reputations within the military communities for For example, the Virginia Beach public school board passed
being ‘compassionate posts'®” The statute adds another a resolution concerning its potential losses in impact aid due to
weighted unit calculation which results in additional assistancethe privatization of military housing. The school board stated
for school districts which educate these childferThe total that it could receive approximately $2700 per student in impact
number of children of military parents who are eligible to aid for military children who live on federal land; the amount
receive services under the Individuals with Disabilities Educa- would be approximately $270 per student for military children
tion Act*® and who resided on federal property during the pre- who live on private property. This means that Virginia Beach
ceding school year is multiplied by a weighted factor 0f*1.0. would have to make up in property taxes $2430 in lost aid for

42. 20 U.S.C.A. § 7703.

43. 1d. § 7703(a)(2). Federal property is defined as “real property that is not subject to taxation by any state or politisidsolbdigtate d