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DO LOOK A GIFI' HORSE INTHEMOUTH 
IFYOU WANTTO KEEP YOUR CAREER 

CaptainEllen Kuszmaul Fujwa, JA, USAR 

Editor's Not-The Deparmnr of Defense (000)has proposed to supplement the Standards of Ethical Con­
duct for Employees of the Executive Branch (OGE Standards) with the Joint Ethics Regulation (JER). The pro­
posed JER will apply to all services and is &signed to replace misting ethics regulations, govern the activities 
of joint command and separare DOD agencies,implement rules, and provide addilwnal guidance on related top­
icsfrorn the OGE. At the time of publication, the JER is pending OGE approval. Ethics coumelors should con­
sult the JER when addressing future ethical issues. 

Introduction 

A grateful,elderly client brings a bottle of wine to the legal 
assistance attorney who has prepared her will. Regretfully,he 
declines her kindness, explaining that he cannot accept the 
gift. 

Organizers of a Reserve commander's farewell party send a 
letter that includes, in addition to the brunch payment, a non­
volitional gift donation. FurtJxrmore, the planned gift to the 
commander is an engraved saber with a value of over $200. 
After a review by the unit's ethics counselor, the mandatory 
gift donation becomes a voluntary amount and the gift i s  
changed to a less expensive plaque. 

A field recruiter is presented with an exquisite Koreanjew­
elry box by the grateful, Korean-born parents of a young 
recruit. Reluctant to offend the parents by refusing the gift, 
yet howing that the gift is impermissible, the recruiter defers 
to his chain of command on how to handle the delicate situa­
tion. Ultimately, he returns the jewelry box to the parents 
with an accompanying letter, drafted by a judge advocate in 
the Recruiting Command, explaining the Anny policy against 
accepting gifts. 

The above scenarios actually occurred and are common 
place. In both the active and Reserve components. soldiers 
and their commanders routinely face similar gift dihm"Ms. 
Accepting or giving impermissible gifts-whether from Out­
side sources, or between employees-may create a situation 
that could have disastrous consequences on an otherwise fine 
military career. 

The Army's codification of federal ethics laws has been 
found in Army Regulation 600-50,Standards of Conduct for 
Department of he Anny Personnel (AR 6oO-SO),l and major 
command and local supplements to AR 600-50. While other 
rules and ,regulations govern the acceptance of gifts by 
Department of the Army @A) military and civilian personnel, 
most command ethic counselors have relied on AR 600-50.2 
This regulation has applied to officer and enlisted personnel, 
as well 8s to DA civilians, and has k e n  changed numerous 
timesto addresscurrent gift issues.3 

Because Congress and the President have moved for unifor­
mity of ethics regulations between and within the three 
branches of Government, AR 600-50 has become outdated. 
The Department of Defense @OD) and the Army now are 
governed by an Office of Government Ethics (WE)regula­
tion-the same regulation that governs all other executive 
branch agencies. This article focuses on differences between 
AR 600-50 and the N E ' S  newly promulgated Srandards of 
Ethical Conductfor Employees of the Executive Branch (OGE 
Standardr)? The article also examines how the OGE Stan­
dards relate to the receipt of gifts by DA civilian and military 
personnel from outside sources (other than government con­
tractors), as well as employee-to-employeegifts. 

Inception Of the New Rules 

Prior to 1989, standards of conduct within the executive 
branch wefe governed by Resident Lyndon Johnson's Execu­
tive Order 11222, issued on May 8,1965.5 This ordm pmhib­
i d  executive branch employ- from soliciting or receiving 
gifts from any person or entity that conducted business with, 
or was regulated by, that employee's agency.6 The individual 

~DEP'TOP REO,600-50. STANDARDS OFCONDUC~RIR DEPARTMBNT~UXMY, opmARMY &RSONNI?L, pa= 2-1 (28 Jan. 1988) bereinafter AR 600-501. 

2Other d e s ,  laws. and regulations h a t  relate to DA military m d  Civilian personnel aceping @is m dation to their duties are W T op DepBNse 
5500.7. S T ~ A R D SOP c4NDurr.18 U.S.C.4 203(a). (b) (1988) (prohibiting government offimr or employees from receiving paymas or gihs m exchange for 
preferential treatment in a mattcr pending Wore their agencies); WTaARMY, RBO. 27-1, SRRVIW:JvDc;a ADvOCA~~ para. 4-3 (I5b a a  S E R ~  
&pL 1989) see crko W T 0P ARMY. PAMPHUR27-26. RULES 0~ PROPBSsloN~ FOR LAWYERS.rule 1.7 cmt 01 Dee. 1987).~ N D U C ~  

3wilhthe advent of frquent flyer programs urd promdonr. AR 600-50 was amended to offer dezailed guidanceon travel gift Bihldar9. Similarly. the ceilingan 
gift cxpditures rose over h e  years as inflation inc~ascdthe value of gifts. 

p5 457 Fed. Reg. 35,006-35.067 (tobe &id u 5 C.F.R.p t  2635) @mposedJuly 23.1991). 

SExec. Order No. 11222. sec. 2Ol(a) reprinlcd in AR 600-50,supra note 1. app. C. at 21. 

61d. at 201b). 
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executive branch agencies were instructed to issue their own 
standard-of-conductregulations to implement this order.’ The 
Civil Service Commission-later the Office df Personnel 
Management-was given responsibility to review and 
approve the various agency ethics regulations.8 The Civil Ser­
vice Commission developed a loose regulatory framework for 
the individual agencies to follow in developing their individ­
ual ethics codes? but the uniformed services specifically were 
exempt from this regulation.10 The DOD only was obligated 
to issue regulations that conformed with the executive order,*l 
which resulted in DUD Directive 5500.7 (Standards of Con­
duct) and AR 600-50. 

For twenty-five years, the DOD and executive branch agen­
cies policed the ethical conduct of their personnel. Executive 
branch scandals during the 1980s exposed the discrepancies in 
agency ethics regulations concerning their ‘interpretationof 
Executive Order I1222.12 Additional scandals within the leg­
islative branch led to the belief that a uniform set of ethics 
rules was needed for all agencies and branches of 
government13 

\ r 1 
After considerable study and deliberation,Resident George

Bush, on April 12, 1989, issued Executive Order 12674.14 
This order provided that executive branch employees could 
not accept any gift from any person or entity “seeking official 
action from, doing business with, or conducting activities reg­
ulated by the employee’s agency, or whose interest may be 
substantially affected by the performance or nonperformance 
of the employee’s duties.”15Furthermore, the OGE-with the 
assistance of the Attorney General-was commissioned to 
promulgate “a single comprehensible and clear set of execu­

71d. t 

Bld. 


95 C.F.R.p.735 (1991) (Jhployee Responsibilities and Conduct). 

1’35C.F.R. 8 735.102 (1991). 

“Id. 


tive branch Standards of Conduct that shall be objective, rea. 
sonable and enforceable.”16 

Congress passed Title IIIof the Ethics Reform Act of 1989, ­
ending Title 5 of the United States Code by adding section 

7353. which, in language viroually identical to that contained 
in section lOl(d) of Executive Order 12674,restricts the solic­
itation and receipt of gifts from outside sources by members 
of Congress and the members of the executive and judicial 
branches of government17 Like Executive Order 12674, this 
legislation specifically authorizes the OGE to issue imple­
menting regulations for the executivebranch.18 

On July 23, 1991, the OGE published for comment a pro­
posed rule to establish uniform standards of ethical conduct 
for all employees of the executive branch.19 An appropriate 
amount of time was allowed far review as well as public and 
agency c0mment.m On August 7, 1992. the OGE issued a 
final rule, effective February 3, 1993.21 This final rule estab­
lished standards for executive branch agencies relating to the 
receipt of gifts, regardless of whether they are from prohibited 
somes, because of official position,or between emp1oyees.P 

1 Applicability to the Department of the A m y  

The intent of the President and Congress in mandating $e 
N E  to issue its new standards was to eliminate the multitude 
of separate agency standards-of-conductregulations that had 
emerged during the previous twenty-five years and to ‘:estab­
lish a single, comp nsible, and clear set of executive 
branch standards of uct that shall be objective, reason- h 

able, and enforceab1e.q The new standards apply to all exec-

Wdrnondson.And G@sand Travelfor All: A Swnmary and Erplatkion of the Ethics Refork Ad of 1989.37 FPD.B. 

Wd.at 404and 405. 

ld57Fed. Reg. 33.778(1991). 

15Exec.Order No. 12674, iec. 101(d),54 Fed. Reg. 15159 (1989), as d $ i i d  by Exec. Order 12731,55 Fed. Reg. 42457 (lWO), reprinted in 5 U.S.C.A. 8 7301 
(West Supp. 1992). 

Wd.  rec. 201(a). 

17Ethics Reform Act of 1989.5 U.S.C.A. 17353 (West 1992). 

I*ld.17553(d)(1)@). 

1957Fed.Reg. 33,778(1991). . 7 

pmposcd rule notice pmvideda 6O-day m e n t  period and invited canmenu by agencies and h e  public (1068 comments were d v e d - 3 7  fmm execu­
live branch sgencies and Ihe rrrnainder fmn individuals and organizations. 57Fed.Reg. 35,006 (1992) (tobe codified at 5 C.F.R pL 2635). ‘ > * 

21Id. F 

”Id. 


23Exec.OrderNo. 12674.8 U)l(a). 
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,r"*. 

utive branch personnel and replaceall previously issued stan- diction over enlisted members of the uniformed seMces shall 
dards-of-conductregdations.~Previously issued standards-	 issue regulations defining the ethical conduct obligations of 

enlisted members under its jurisdiction.''35 Although supple­
mental regulationsconcerning enlistedmembers are subject to 
the approval of the WE-in accordance with the provisions 
of section 2635.105-the uniform services may impose all 
statutory and regulatory sanctions against enlisted members 
failing to comply with those regulations. including sanctions 
availableunder the Uni fm Code of Witary Justice,% 

Overview of the OGE Stun&rds 
The OGE Sfan&rds are not inflexible and they may be tai­


lored to meet the functions and activities of a given agency.n The OGE Standards. which became effective on Febnrary 

Section 2635.105 &its individual agencies to issue supple- 3, 1993, consist of nine subparts: General Provisions; Gifts 

mental regulatibns "which the agency detennines are neces- from Outside Sources; GiftsBetween Employees; Conflicting 

sary and appropriate, in view of its programs and operations, Financial Interests;Impartiality in Perfming Oficial Duties; 

to fulfill the pltrposes of this part.'= Supplements must be Seeking Other Employment; Misuse of Position: Outside 

submitted to the OGE for review and approval prior to Activities; and Related Statutory Authority. The following

issuance29 and lmust be issued jointly by the agency and the section of this article provides a brief overview of the first 

OGE as a supplement to the OCE Srandards.m Furthermore, three subparts-which address the subjects of gifts from out­

such supplements mltst consist of additions (e.g., an additional side sources and gifts between subordinatm and superiors­

gift exception)(tothe OGE Standardr; they may not reiterate and examines how the OGE'Standardsdiffer from the Army's 

or attempt to revoke or negate, the OCE Standards' provi- gift prohibitions found in AR 600-50. 

sions.31 I 


1 

Even though the OGE Standards apply to the uniformed A. General Provisions 
services,32they apply only to officers; enlisted members are 
not covered33~The discussionsaccompanying the promulga- The general principles of public service outlined in the 
tion of the OCE StAndards provide little explanation for his OGE Slandards closely mirror those found in AR 600-SO­

loyalty to the Constitution,exclusion, except for stating that the inclusion of enlisted public service is a "public t~st";n 
members w o u l d , ~ einconsistent with the definition of laws, and ethics must be placed above personal interest? 
"employee" found *thin Executive Order 12674.34 Never- public office must not be used for personal benefit or gain?
theless, the OPE Srfndords provide. "Each agency with juris- preferential treatment may not be given to any person or enti­

"57 Fed.Reg. 35.006 (1992). 

=Exec. Order No. 12674.4 5M(a). 

1657 Fed. Reg. 35,043 (to be codified at 5 C.F.R. 4 2635.103). 

nld. (LO be unified at 5 C.F.R # 2635.105). 

?Id. (tobe codif& at 5 C.F.R Q 2635.105(0)). 

mld. (LO k codified at 5 C.FR 0 2635.105(a) (1)). 

3lfd. (to be codified at 5 CFK # 2635,IM(a) (2)). 

W d .(LObc wdified at 5 C.F.R. Q 2635.103). 

33id. 

WSee hac.Order No. 12674.4 503(b) ("employee" is defined as "my officer or employeeof M agency, including a rpecialGavemmentmployee"). 

3557 Fed. Reg. 35.043 (to be d%ed at 5 C.FR 0 2635.103) (emphuia added). 

361d. 

37Compure57 Fed. Reg. 35,042 (to be d i e d  at 5 C.F.R. 4 2635.lOl(a)) wdh AR 600-50,sqru rme 1.pan. l a b .  

Wompare 57 Fed.Reg. 35.042 (tobe codified at 5 CF.R. 4 2635.101(a)) wdh AR 600-50.s q r u  note 1. pan. 1 - 4 ~ .  

39Compare 57 Fed. Reg. 35.042 (to be d e d  at 5 C.F.R. 4 2635.101(a)) wdh AR 600-50,sqru  imte 1. pan. 1 4 .  
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ty;40 independence and impartiality must be maintained;41 
and, any action that is improper or that could reisonably be 
pcrceived by the public as an impropriety,must be avoided.42 
Both regulations recognize that the public’s confidence in the 
government is tied closely to its perception of the integrity of 

. iits public officialsP3 

The major difference between the OGE Stan&r& and AR 
600-50 is one of level of detail. The OGE Standorrisare more 
expansive in explaining its general philosophy of ethics and 
government service than is AR 600-50. The OGE SIandards 
also go further than AR 600-50 by delineating fourteen general 
principles that ‘‘form the basis for the standards contained in 
this [regulation].**MThese principles are designed to guide an 
employee in determining whether his or her conduct is proper 
in circumstances or situations not specifically discussed in the 
OGE Standards.4s 

Despite the differences, both regulations clearly find as 
incongruous with their general philosophies accepting gifts 
from outside the governmenkin the course of one’s duties, 
accepting gifts from subordinates,or soliciting or giving gifts 
to a superior. The exchange of such gifts give the impression 
that a government official’s decisions are for sale or that indi­
viduals rise through government ranks based on favoritism 
and not merit. These impressions create an atmosphere of dis­
trust in government and cynicism within the citizenry that 
both regulations find abhorrent and seek to eliminate. 

1 1 

B. Gifrs From Out&& Sources 

Subpart B, Gifts from Outside Sources. parallels the prohi­
bition found in AR 600-50,paragraph 2-2. Gratuities. Reim­
bursements, and Other Benefits from Outside Sources, on 

accepting gifts from persons outside the government. The 
OGE Sran&u& prohibitions state that “an employee may not, 
directly or indirectly,solicit or accept any gift. .,from a pro­
hibited source;or.. .given because of the employee’s official .­
position.* A “prohibited source” is defined as a person or 
entity doing business with or regulated by the agency?’ The 
primary difference between thk two regulations is primarily 
one of semantics and format, rather than’oneof substance. 

I 

While both regulations initially appear to be clear, the pro­
hibitions conrain certain loopholes in the form of exceptions 
to the definition of a “gift,” as well as to their general pmhibi­
tions. 

The OGE Standards defines “gift”as follows: 

“Gift” includes any gratuity, favor, dis­
count, entertainment, hospitality, loan, for­
bearance, or other item having monetary 
value. It includes services as well as gifts of 
training, transportation, local travel. lodg­
ings and meals,whether provided in-kind. 
by purchase of a ticket, payment in advance, 
or reimbursementafter the expense has been 
i n c d . 4 8  

I , 

AR 600-50 prohibits “gratuities” as opposed to “gifts” and, 
except for interchange of the words “gift”and “gratuity,”both 
regulations’definition of “gift” are virtually the same.49 

,-

Both the OGE Sfandurds and AR 600-50 specifically 
exclude the following from their definitions of “gift”: snacks 
and drinks offered as “other than part of a mealfm cards, EO­
phies, plaques or similar items with “little intrinsic value;”sl 

4Wompore 57 Fed.Reg. 35.042 (to be codified nt 5 C.F.R. 5 2635.101(a)) with AR 600-50,supm note 1. para. 1 4 .  

4~Compore57 Fed. Reg. 35.042 (to be codified nt 5 C.F.R. 5 2635.101(a)) wifh AR 600-50, supm note 1. para. 1 4 .  

42Compure 57 Fed. Reg. 35.042 (CObe codified at 5 C.F.R.5 2635.IOI(a)) with AR 600-50,supm note I ,  para. l - 4 ~  

4%mpare 57 Fed. Reg. 35,042 (u)be codified at 5 C.F.R. $2635.101(a)) with AR 600-50,supro now. 1 ,  para.14c. 

“These principles include admonitions against emp1oyee.s; placing private gain above “loyalty to the Constitution. the laws md e ~ c a lprinciple;” accepting gifu 
from nongovernment sources when it could affed he performance of their duties; ’us[ing] public office fur private gain,” giving preferatid UeahnenLto any per­
son or organizetion; or, acting in any manner that gives even the appearance of impropriety. Employees also have the pffinnptiveduty to “piforth honest effofi in 
the performance of their duties.” Compare 57 Fed. Reg. 35,042 (io be codified at 5 C.F.R. 1 2635.101(b)) wifh Exec.Order No. 12647. ~ec101 54 Feb Reg. 
15159 (1989). 

’557 Fed. Reg. 35.042 (u) be codified at 5 C.F.R. Q 2635.101@)). 

~Comjmre57 Fed. Reg. 35.044 (tobe codified at 5 C.F.R.5 2635.201(a)) with -600-50, supra note 1. para. 2-2(l). 

4757 Fed. Reg. 35.045 (tobe codified at 5 C.F.R. 5 2635203(d)). 

a/d. (io be d i e d  a i  5 C.FR 5 2635.u)3@)). 

49AR 600-50defmu “gratuities” as “[alny gift,favor, enkltainment,hospitality. meal, transportation.loan, or other tangible item.m d  any intangible benefits ..., 
given or extended or on behalf of DODpenronnd. their immediate families,or households for which fair market value is not paid by the recipient or the U.S.Gov­
emmenf” AR 600-50, sup0  note 1, rec II. n 

Wornpure 57 Fed. Reg. 35.045 (to be codified at 5 CFR.Q 2635.203@)(1)) with AR W-50, supra note I .  para. 2-242Xk). 
, 

SlCompure 57 Fed. Reg. 35,045 (to be codified E? 5 CFR,5 2635.203@)(2))with AR 600-50,syprrr note 1. para. 2-%(9)@). 
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loans from financial institutions on the Same terms given to 
members of the general public;s2 favorable discounts, rates or 
benefits offered to military or government personnel as a 
whole;s3 prizes awarded as a result of random drawings open 
to the public;% pension or other benefits received b r n  a fur­
mer emp1oyer;ss anything accepted under specific statutory 
authonty;56 and, anything for which the employee pays mar­
ket value.57 

The OGE Standards and AR 600-50 both enumerate excep­
tions to the general prohibition against soliciting or receiving 
gifts from prohibited sources.58 The exceptions primariIy
involve situations or circumstances in which the public's 
potential perception of impropriety is minimal because a prior 
personal relationship exists petween the parties, or circurn­
stances make clear that the gift is not offered to sway the pub­
lic official in the performance of his or her duties. The major 
difference between the tivo regulations in this area is that the 
OGE Standards allow employees to accept any type of gift 
with a value of under twenty dollars,59 while AR 600-50 pro­
vides that DA personnel can accept only "promotional items" 
with a value of ten dollars or less.6o 

Although the OGE Standards provide that a gift accepted in 
accordance with one of these exemptions will not be deemed 
to violate the principals of 2635,1Ol(b),it may be prudent for 

an employee to decline a gift of�& by a prohibited source 
because of his or her official position.61 Furthermore. the 
OGE Standnrds provide that exercising any of these excep­
tions is inappropriate if one of the following occurs: 

I 

(1) the employee is  influenced by the gift 
inthe performance of an official acs 

'(2) the employee requests or coerces the 
gift; 

(3) gifts from the same or differentsource 
occurso frequently that they appear improp­
er; or 

(4) acceptance of the gift violates any 
other applicablestatute.62 

If a public employee improperly receives a gift, the OGE 
Stondards require that the employee dispose of the gift in a 
timely fashion by returning the gift to the donor.63 If the item 
i s  perishable (such as flowers OT fruit) and cannot be returned 
practically, the gift may be,given to charity or shared in the 
recipient's office.64 The recipient also may pay the donor 
market value for the giftPS AR 600-50requires the recipient 
to report the gift to his immediate superiors,= but DA legal 

~~Comporr57 Fed.Reg. 35.045 (to be coclified at 5 C.F.R.5 2635.203@)(3))with AR 600-50,supra note 1. pan. 2-242)&). 

53Compwe 57 Fad.Reg. 35,045 (tnbe d i e d  a 5  C.F.R. 5 2635.203@)(4))with AR 600-50.svpru note 1, pan.2-&(2Xc). 

SCowymre 57 Fed. Reg. 35.045 (to be codified at 5 C.F.R.5 2635.203@)(5))wifh AR 600-50,supu note 1. p m .  2-2c(4). 

-rSCompure57 Fed. Reg. 35.045 (tobe d i e d  at 5 C.F.R.8 2635.203@)(6))wifh AR 600-50,svpro note 1 ,  p m .  2-2~0)­

~6Cornpcyc57 Fed. Reg. 35,045 (to be d i e d  a~ 5 C.F.R. § 2635.203&)(8)) wirh AR 600-50,supu note 1, para. 2-26(2). 

nCompc 57 Fed. Reg. 35.045 (to be d i f i e d  at 5 C.F.R. # 2635.203@)(9))with AR 600-50,svpro note 1,  rec II(excludes from the defiition of ugra&ty" my­
rhingfor wfich 'fair market value" iapaid). 

r*Arnong the exceptions listed in the OGEShndordr that ~pe&Cally do not apply to governmentcon~~dorsare the foUowing: 
a. GiIu of $20 or less (5 2635.204(a)). Cf.AR 600-50,supra note 1, pam. 2-2~(2)(1),which allows mccepance of pmotional itgnrof SI0 

or less. 
b. Gifts based on a persmalrelationship (52635.204@)). C' AR 600-50.supru note 1. para. 2-&(2)(j). 

c. Awards and honorary degrees (5 2635.u)4(d)). CfAR 600-50.supra note 1, para. 2-2c(4). 

d Giftg based on outside business or unploymmt relaeiatships (such as spouse'#b u s h u s  ssodstes) (2635.204(~)).
Cf AR 600-50,TU 

note 1, para. 2-h(2)(l). 
c Gifts accepted under specific rlatulory rulhority such as gifU from foreign orh t m d ~ n a lgtoups. punuant to 5 U.S.C.5 7342 (8 2635. 

2040)). AR 600-50. supru note 1, does not contain a similar exceptim; however, nothing in the regularion hdicates my prohibition on DA 
from accepting rtatuiody permissible gifts. 

57 Fed. Reg. 35,046-35.049 (to bc codifid at 5 C.F.R.5 2635.204). 

5957 Fed. Reg. 35.046 (to be codified at 5 C.FR 5 2635104(a)). 

SOAR 600-50,s q r u  note 1. para. 2 - 2 4 ) .  

61 57 Fed.Reg. 35,046 (to be &Tied at 5 C.F.R. 5 2635.204). 

6 W .  81 35.044 (to be codified at 5 C.F.R. 9 2635.202(c)). 

6sld.ai 35.049 (to be codified at 5 C.F.R.5 2635.2M(aXl)). 

&Id.(to be codified ai 5 C.F.R. # 2635.205(~)(2)). 

a /d.  (to be codified at 5 C.F.R. # 2635.205(s)@)). 

MAR 600-50,supru note 1, para. 2-2d 
I 
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opinions have recommended disposition of gifis by methods 
similar to dispositions found in the OGE Standards.67 The 
OGE Srandardr provide that an employee need only'konsult
with his or her agency ethics counselor if the propriety or 
propex dispositionof a gift are in questi0n.a 

'Ihe OGE StMdordr' major improvement over AR 600-50 
is one of format-the OGE Standards' definition of what con­
stitutes a "gift" and its exclusions are containedin one section. 
Although this may seem trivial, it simplifies developing a 
methodology for evaluating a legal question involving a gift. 
One methodology that naturally flows from the OGE Stan­
dark' format k as fouows: , 

(1) Is it a gift? (§ 2635.203) 

(2) Is it from a prohibited source or based 
on official position? (0 2365.202) 

(3) Doesan exceptionapply? (0 2635.204) 

(4) Is use of an exception appropriate (do 
any of the four subjective limitations 
apply)? 2635.202(c)) 

(5) If it is 8n impermissible gift, how do 
you disposeof it? (8 2635.20969 

C.  G@sBehveen Employees 

AR 600-50, paragraph 2-3, Prohibitions Concerning Gifts 
and Donations, provides the following on gifts between DA 
employees: 

DA personnel will not solicit a contribu­
tion from other DOD personnel for a gift to 
an official superior, make a donation or a 
gift to an official superior, or accept a gift or 
donation from DOD subordinate.personnel . 
.,. [Gliftsto immediate family members of 
the official superior are regarded as gifts to 
the official superior.70 

I 

Like the prohibition on gifts from outside sources, this prohi­
bition is accompanied by an exception. An employee may 
give, and an official superior may accept, a "truly voluntary 
gift orconmibutionsof minimal value ....on special occasions 
such as marriage, transfer out of the command, illness, or 
retirement, if any gift acquired with such contributions is pri­
marily of a sentimental nature."71 Under no circumstances 
may the retailvalue of the gift exceed $200.72 

With a few minor differences, the OGE Srumfmdy parallel
AR 600-50'sprohibitions, Subpart C, Gifts Between Employ­
ees,prohibits an employee-directly or indirectty-from giv­
ing, donating to, or soliciting contributions for, a gift to an 
official superi0r.~3It alsoprohibits an employee from accept­
ing a gift from another employee who is receiving less pay.74 
Like the prohibitions contained in subpart B,these prohibi­
tions are subject to the OGE Srandards' definition of "gift" 
and the subpart's exceptions to these two prohibitions. 

Subpart C defmes "gift" in'the same manner as subpart B 
d0es.~5The only differenceis the recognition that peopte who 
work together often enter into mutually beneficial financial 
arrangements, (e.g., car p l s ,  coffee funds);subpart C's defi­
nition of "gift" provides that any benefit received as a result of 
participation in a mutual arrangement with another employee 
or other employees is not a "gift" provided that each employ­
ee bears his or her fair proportion of the expense or effort 
involved.76 

I 

The OGE Standards provide exceptions to the prohibition 
on soliciting or giving a gift to a superior and to 

on receiving a gift from a fellow employee 
pay. These exceptions are more extensive than exceptions 
found in AR 600-50. 

The OGE Standards have one general exception; gifts 
given on an occasional basis-including any occasion when 
gifts lradtionally are given or exchanged+naybe given to an 
official superior or accepted from a subordinate or other 
employee receiving less pay." Such gifts, however, must 

,­

,­

flMerck, h t l ine  of Instruction, Standardsof Condud. 22d Staff Judge Advocate Course, mpp.. u 2 (June 1992) (New OGE Smdards of Conduet Rules Can­
p a d  to AR 600-50) (available from 'Ihe Judge Advocate Gcncral'a School.US.Amy). 

a 5 7  Fed.Reg. 35,049 (to be codified at 5C.F.R. 8 2635.205(c)). 

69Scc Merck. supra note 67, at 9 (developing a aimilar methodology), 

' O A R  600-50,supra note 1. para. 2-3a. 

71 Id. 

7% 600-50 allows the accqxable limit at S180. AR 600-50, supra note 1. parp. 2-3a.Recent sourcca, however, I 
h e  vdue of a gift acceptablefran a foreign s o u r c d a s  been increased 10 S a .  Scc Merck, supu note 67. at 3. 

7357 Fed. Reg. 35.049 (tobe codified at 5 C.F.R. 5 2635.302(a)). 

741d. (io be eodified at 5 C.F.R.8 2635.302@)). 

75ld.at 35,050 (to be codified at 5 C.F.R. 9 2635.303(a)). 

76/d. 

nld. (to be codifiedat 5 C.F.R. # 2635.304(a)). 
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1 	 have a market value of under En dollars78or fall under one of 
the following categories: food or refreshment shared in the 
Same office;79 personal hospitality at one’s residence;” items 
given in response to the receipt of personal hospitality (such 
as a hostess gift).** This exception-apparently recognizing 
that agency esprit de corps is promoted when superiors and 
subordinates occasionally socialize in and outside of the 
office-did not appear in AR 600-50.8* 

The OGE Stundardr give two other more specific excep­
tions to Ihese prohibitions. The first allows a superior 50 
accept a gift from subordinates or individuals receiving less 
pay if given on special and infkquent occasions of personal 
significance such as marriage, Illness,or the birth or the adop­
tion of a child The second exception allows a commander to 
accept a gift on occasions that terminate a subordinate-superi­
or relationship such as retirement, resignation,or transfer?3 

The OGE Standardr also provide chat employees may make 
nominal and volwrta?y contributions or may solicit a nominal 
and voluntary contribution h m  fellow employees that other­
wise would violale the prohibitions set forth in 2635302(b), if 
such solicitations or conmbutions are made on “special, infre 
quent occasions,” or on an “occasional basis,” for items such as 
food and refreshments to be shared in �he ofice among several 
employees.” This allowance differs from AR 6#-5&which 
puts a $180 cap on gifts-in that the OGE S t u h r d s  fail to 
address whether a gift is inapproprhteor not because the gift is 
100elaborate or expensive. Instead, the OGE Standards provide 
only that donations for that gift must be “nominal”and ‘tolun­
my.” carried to an extreme, in a large command or agency,r‘ 	enough ‘‘nominal“donations might be collected to give a depart­
ing or retiring commander or agency head a car or cruise;the 
subpart on gifts between employeestechnically does not prohibit 
this. Nevertheless, all employees should be sensitive to the 
adverse appearance that such a lavish gift might creak 

In addition to the above referenced exceptions, under the 
UCE Stmhards, an employee may accept a gift fi-om another 
employee receiving less pay if they have a personal relationship 
and if an official senior-subordinate relationship doesnot exist85 

‘#Id.(tobe codified at 5 C.FR 9 2635.304(a)(l)). 

7916.(to hcodified at 5C.F.R. 5 2635.3W(a) (2)). 

mld. (io be codified at 5 C.F.R. 9 2635.304(a) (3)). 

slid. (LO be codifiedat 5 C.FR 8 2635.304(a) (4)). 

While the OGE Standards on gifts between employees does 
not lend itself to an easy problem-solving methodology as did 
the provision on gifts from outside sources, the following 
methodology has been proposed: 

(1) Is it a gift? (4 2635.303(a)) 

(2) Is it b m  a subordinate or an employee 
receiving less pay? (5 2635.302) 

(3) Does the “Occas idbasiswexception 
apply? (§ 2635.304W 

(4) Does the “special,infrequent occasion” 
exception apply? (§ 2635.304@)) 

(5) Are contributions to thegift voluntary 
and of a nominal amount? (5 2635.3oQ(c))8a 

New OGE ShndardS ApQhltiQn 

Using the criteria of the new OGE Standards, would the 
approach and resolution to the three fact situations at the 
beginning of this article result in a differentoutcome? 

Example 1 

The legal assistance officer who refused the bottle of wine 
from a grateful client acted correctly under the general philos­
ophy of AR 600-50. The regulation states that DA personnel
will avoid any action “that might result in or reasonably be 
expected to create the appearance of .. .using public office 
for private gain, ...giving prefmntial treahnent to any per­
son or entity, ... [and] adversely affezting the confidence of 
the public in the integrity of the Government.”m More impor­
tantly, other Army rules and regulations expressly forbid 
acceptance. Army attorneys are prohibited from accepting 
‘’payment or other compensation ... for providing legal ser­
vices to persons authorized to receive legal services at the 
Army’s expense.”s8 

sz’lhis ponion of the OGE Sfun&rdr formally legitimizes activities that already arc occurrirg in &e Amy.  Foruanple.  e m  the strictest of command uhica 
counselon probably would find no objection under AR 600-50, sypro note 1, pa”. 2-3. if a superior engaged h u d t i e a  ruth as aharimg in cakes OT cookies 
broughl in for a subordinate’s biahday celebration.unless h e  superior in some way rook unfak advantage cif the rituation. 

9357 Fed. Reg. 35,050 (ro be califidai 5 C.F.R. 0 2635.304@)). 

“Id. (to be codified at 5 C.F.R 0 2635.304(c)). 

05fd  at 35.049 (to be codified at 5 C.F.R. 0 2635.3UZ(b)). 

o6Merck.sqro  note 67. at 4 (developing a similar mehdology). 

W A R  600-50. supra note 1. para. 1-45 

~ LBBDEP’T op ARMY,RM. 27-1, JW ADVOCA~ A Smwar. p m .  1-Bb (1 Aug. 1984); see dso WTop ARMY,PAWHUT 27-26, RULBS OP PROFESSIONAL 
CONDU~ Rule 1.7 ant. (31 Dec.1987).FOR LAWYERS. 
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Using the OCE StandordF methodology for gifts from out­
side sources,the wine must be returned to the donor.89 The 
wine qualifies 8s a gift and does not fall under any of the gift 
exceptions. The legal assistance client is a “prohibited 
source” because-as a past and potential future client-she 
has an interest affected by the legal assistance attorney’s per­
formance or nonperformance of his duty. Furthermore, the 
gift was given because of the attorney’s official position as a 
legal assistance officer. Finally, an exception to the prohibi­
tion may exist if the value of the wine is under twenty dollars. 
The use bf the exception, however, is inappropriate in these 
circumstances because accepting the gift is prohibited by 
other Army rules and regulations. The legal assistance attor­
ney correctlydisposed of the gift under the OGE Srandmclsby 
gracefullydecliningit. 

An analysis of the Reserve Commander’s farewell party in 
light of AR 600-50reveals several standards of conduct viola­
tions. Under AR 600-50 permissiblegifts to a superior had to 
meet the following four criteria: the gif&had to be purchased 
with voluntary contributions, the gift’s total value could not 
exceed $200. the gift had to be of a sentimental nature, and 
the gift had to be presented on a special occasion. Under 
these criteria, the farewell party )metthe last test because the 
gift was given on an appropriate8pecial occasion-that is, the 
transfer of a commander out of his Reserve unit  The farewell 
party, however, fails under the other three tests. First,contri­
butions to a superior’s gift must be given voluntarily. The 
contributions originally were not voluntary because the pay­
ment for the party also contained a required and predeter­
mined contribution for the commander’s gift and AR 600-50 
considered such contributions to be nonvoluntary donations. 
Although this error was corrected, two others problems p m  
hibited giving the departing commander a gift saber. AR 600­
50 emphasized the sentimental nature of the gift given. 
Examples of pemissible gifts included an inexpensiveplaque 
or tray, pen and pencil set. or privately prepared photo album. 
A saber, however, is of questionablesentimentalvalue. Final­
ly, AR 600-50 provided that in no case will the retail value of 
such gifts exceed $200; the value of this gift exceeded $200. 
Therefore, to make the gift acceptable, changing the nature 
and magnitude of the gift provided to the commanderupon his 
retirement became necessary. 

Thc criteria of the OGE Sfandurds, however, could lead to 
a different assessment of the Reserve commander’s farewell 
party. Using the previously discussed methodology on the 
exchange of gifts between the saber’s “status” 
first must be determined, and it obviously qualifies as a gift.
Secondly, the gift clearly is prohibited because it was given to 
a commander from his subordinates. Third, the gift must be 
examined under one of the exceptions to the prohibition. The 
situation fails to meet the criteria of the “occasional basis” 
exception,but it does fall under the “special, infrequent occa­

89See supra text accompanyingnotes 68-70. 

WSee supra text accompanying n o m  85-86. 

sion” exception. Subordinates may solicit for, and give a gift 
to, a superior on specialand infrequentoccasions,such as this 
event commemoraiing the termination of the subordinate­
superior relationship. .The next question concerns the volun­
tariness‘of the donations. The new OGE Standards offer a 
more relaxed approach to the inclusion of a gift donation in a 
meal payment than AR 600-50 did. Consequently, the party 
payment-that included a gift donation-now can be consid­
ered voluntary and therefore acceptable. The final question 
examineswhether rhe conmiutionsgiven toward the purchase 
of the saber would be “nominal.”UnlikeAR 600-50, the OGE 
Standards do not place any emphasis on the value of the gift, 
and instead concentrate on the amount each subordinatecon­
tributes. Giving the engraved saber as a gift is permissible, 
unless the Reserve unit is so small, or so few people con­
tribute toward the gift, that the donors would have to give 
more than a nominal amount toward its purchase. Conse­
quently, unlike the assessment under AR 600-50,not only was 
giving a gift to the r e m e  commander allowable, but the gift 
originally selected and the means by which donations for the 
gift were collected,also were permissible. 

I Example 3 

In the final scenario, a jewelry box is given to an Army 
recruiter by a recruit’s foreign-born parents. Under AR 600­
50 the recruiter’s n=taining the jewelry box was inappropriate 
because i t  created an appearanceof impropriety. It might lead 
a reasonable person to believe the gift was given by the par­
ents in exchange for showing their son preferential treatment 
in the recruitment process. Unlike the legal assistanceofficer 
in the first example, who simply declined the gift. the m i t e r  
accepted the gift in an awkward situation. In accordancewith 
AR 600-50,however, he correctly reported the gift to his chain 
of commandand the gift properly was returned. 

Using the same methodology used in the first example, 
under the OGE Sfandurds, the jewelry box also should be 
returned to the donor. Fit, the jewelry box qualifiesas a gift 
that does not fall under any of the exceptions to this defini­
tion. Second, the parents are a “jmohibited source” because 
they have an interest-their son-affected by the recruiter’s 
performance or nonperformanceof his duty and the gift was 
given because of the soldier’s official position as an Army 
recruiter. Third,an exception to the prohibition may exist if 
the value of the jewelry box is under twenty dollars. This is 
one circumstance, however, when an exception(shou1dnot be 
used. Military recruitment standardshave become increasing­
ly more stringent and all branches of the service facing 
shrinking manpower requirements, making qualifying for mil­
itary service more difficult. The jewelry box might appear to 
some observers as a bribe by the pdn t s  to the recruiter to 
increase the odds of their son’s enlistment. The recruiter also 
was correct under the OGE Scuandardr to report the gift and 
ultimately to return it to the grateful parents. 

1 ,  I 
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Conclusion 

In the areas of gifts to DA employees from outside soutces 
(other than government contractors), and gifts between 
employees, the OGE Standards do not represent a radical 
departure from AR 600-50. As discussed above, minor differ­
ences exist. Enlisted personnel presently are not obliged to 
adhere to the OGE Sta&rds, but the OGE Srandards require 
the uniformed services to draft supplements that ultimately 

will bring enlisted personnel under its provisions. Other dif­
ferences--such as no cap on the value of a gift that may be 
given to a superior4so might be addressed through supple­
ments if they prove to be problematic m the future. Both AR 
600-50 and the OGE Standards. however, seek to instill the 
same principles in government employees-public service as 
a truss and loyalty to the Constitution, laws, and ethics always 
must be placed above personal interest. 

TJAGSA Practice Notes 
) .  

Faculty, TheJudge AdwcufeGeneral's School 

Contract Law Note 

Contractor Recovers Cost of Complying 
with Safety Regulation Issued After Award 

Under the Pennits and Responsibilities clause) a consbuc­
tion contractor must comply with federal, state, and local laws 
and regulations applicable to its performance on a federal pro­
jcct.2 Likewise, unless another contract clause limitscompli­
ance to rules that exist at the time of contract award, 
contractors must observe requirements that arise after contract 
award at their own ex~ense.3In Hills Materials eo. Y. Rice$ 
h e  Court of Appeals for the FederalCircuit held that a con­
tractor was entitled to an equitable adjustment for complying 
with an Occupational Safety and Health Administration 
(OSHA) regulation that became effective after the contractor 
submitted its bid. 

Hills Materials involved two fixed price contracts for the 
repair of drainage and sewer lines at a military installation. 

~~~~ ~ 

The contracting officer awarded one contract in August 1989, 
and the other in December 1989. Both contractscontained the 
standard construction contract clauses, including the Permits 
and Responsibilities clause and the Accident Prevention 
clause.5 In pertinent part, the Accident Prevention clause pro­
vides that the contractor must "[clomply with the standards 
issued by the Secretary of Laborat 29 C.F.R. (Code of Feder­
a! Regulations)Part 1926and 29 CF.R.Part 1910. ..."6 

In October 1989, OSHA published an amendment to 29 
C.F.R.1926, subpart P, which specified standards for trench­
ing activities at construction Sites.' The modified standards 
did not take effect until March 1990. To prevent cave-ins. the 
amended standards required contractors to taper the sides of 
their mnches in a more Wdual manner than the Steeper angle 
that the regulation had F i t t e d  in the past. The conator.  
however, had relied on the earlier, more liberal standard when 
it had formulated its bid. After the effective date of the 
change, the contracting officer demanded that the contractor 
"flatten" the slopes of its mnches in accordance with the new 

I 

(". 

A ~IGENew SWVS.hm.gP AL.Fawr~. w m Raa.52236-7 (1 Apr. 1984) bercinaher FAR]. 

%e, e.#.. Shirley G m a u .  Corp.. ASBCA No. 42954,924 BCA 124,563; HolkDev..Inc..ASBCA No. 40137.90-2 BCA 122,852; Elecaonia and Missile Facili­
ties, Inc., ASBCA No. 8627,1%3 BCA 13979. 

W e .  e*., Shirley canstr.Corp..92-1 BCA a i  122,559; Naair hg 'g  Corp.. ENGBCA No. 3375.73-1 BCA 19955. 

'No. 92-1257.1992U.S.App. Lws33968 (Fed.CU. Dec. 29,1992). rev'g Hills Male)ds Ca,ASBCA No.42410.92-1 BCA 124,636. 

SFAR 52.236-13. 

6FAR 52.236-13@(23. 29 C.F.R. part 1910 cavcn general occupational iafety urd health smdards. such ~1walking or working aurfaas. pFOteaive q u i p e n t .  
cornprcssed air and gas quipmcni. and welding. 29 CFR.  pait 1926 rcgulaw constmaim activities, such as materialshandling. hand or power tool use, cxcava-
Lions. m c r e ~ eand masonry wollr. and use @ explosives. 

'See 29 CF.R 55 1926.650 LO .652 (1992). 
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regulation. To comply with this order, thecontractorexcavat­
ed more dirt, disturbed more surface mea, and replaced more 
pavement, sidewalks, and planted areas than it had Contem­
plated when preparing its bid. The contracting officer later 
denied the contractor’sclaim for the cost of this work, inform­
ing the contractor that under the Pennits and Responsibilities 
clause the contractax had to bear the cost of adhering to regu­
latory requirementseffectiveafter award. 

On appeal to the Armed ServicesBoard of Contract Appeals8 
(ASBCA),the contractorinitially argued that it was entitled to 
an equitable adjustment because establishment of the new 
excavation rules was not a sovereign act9 Specifically, the 
contractor contended that the OSHA statute,lO which autho­
rizes the Secretary of Labur to issue safety regulations, does 
not have general and public application because it exempts 
nuclear activities from its coverage. The contractor also 
asserted that the revised OSHA regulations did not apply in 
states that had adopted their own safety programs. The 
ASBCA, however, rejected this position and held that the 
OSHA statute applies to all workers in the United States and 
that under the OSHA regulation, state safety standards must 
be both OSHA-approvedand as stringent as the feberd stan: 
dards.11 

1 

The conrractor also contended that the Permits and Respbn­
sibilities clause did k t  bar recovery because the new regula­
tions did not take effect until several months after contract 
award. ’Ihe ASBCA again disagreed,finding that the contract 
did not limit the application of the Permits and Responsibili­
ties clause to requirements that were in effect when the con­
tracting officerexecuted the contracts.12 

I ! 

1 

8Hills Materials Co.,ASBCA No.42410.92-1 BCA 124,636. 

On appeal, the Federal Circuit reversed the ASBCA and 
held that the contractor was entitled to the costs associated 
with complying with the new, more restrictive excavation 
standards.13 The court found the board’s determination that 
the permits and Responsibilities clause alone governed the 
contractor’s right to recover to be erroneous. The court’s 
decision centered on its interpretationof the Accident heven­
tion clause. The Accident Prevention clause requires contrac­
tors to comply with safety and health regulations issued by
OSHA for construction pr0je~ts.l~The Government argued 
that the Accident Prevention clause mandates compliancewith 
postaward changes to the C.F.R. because the clause did not 
specify a particular version of the regulation. The court, how­
ever, found that the term “issued” referred to standards that 
existed when the contractor submitted its bid and did not 
include postsubmissionchanges to the regulation.15 The court 
also opined that even if the Government’s interpretation was 
reasonable, the contractor’s position was equally reasonable. 
Accordingly, the court assumed that a latent ambiguity16 
existed and construed the ambiguity against the Government, 
adopting the contractor’s interpretation.17 The Federal Circuit 
also dispensed with the Government’ssovereign acts defense. 
In a footnote, it found that the Government had agreed under 
the t e h s  of the contract-namely the Accident Prevention 
clause-to assume responsibility for the impact of any
changesto the OSHA safety reguIations.18 

In light of the Federal Circuit’s rationale in HillsMaterials, 
the Permits and Responsibilitiesclause generally will not bar 
recovery for compliance with regulations adopted after award 
pursuant to the Clean Air19 or Clean Water20 Acts. The Fed­
era1 Acquisition Pegulatwn clause that addresses contractual 
responsibility under these acts provides that the contractor 
must comply with the acts ‘fandall regulations and guidelines 

sunder h e  #wereignact defense. Umted stares when sued ns a contractorcannot be held bable form bbstructionlo rhe’perfonnan’ceof rhe particularcontrau 
resulting from its public and gaeral acts as a rrovercign.” Hmwitz v. United States, 267 U.S.458.461 (1925). See RQB BewachungsgesellschahmbH. ASBCA 
NO.42213.91-3 BCA 124.310; Old Dominim S ~ C . ,ASBCANO.40062,91-3 BCA q 24,173. 1 

1029 U.S.C. 5 6!51@). 

11HillsMaterials Co.,92-1BCA at 122,938. 

Wd.at 122,939; see supra notes 1-3 and accompanyingtext. 

1)Hills Materials Ca v. Ria,1992 US.Am. LEXE 33968 at *6. 

14Seesupra note 6 and accompanyingtext. 

* W i l l s  Materials Ca v. Rice. 1992 U.S. Am. LEXIS33%8 at $5. 

l6An ambiguity cxiots when the (emsof a mtract are ‘msmably susceptib 
F.2d 701,705 (Fed. Cir. 1986). 

17fd.at *6. 

I , 

re thm one inte 

I ,
1 , 

-


,­

-

’942 U.S.C. 5 7401. 

%3 U.S.C. 8 1251. 

12 APRfL 1993 THE ARMY LAWYER DA PAM 27-50-245 



P 


r" 

P 


i 

issued to implement those acts before the uward ofthis con­
mct."21 Conversely, contracting officers apparently may rely 
on the Permits and Responsibilities clause absent some other 
"saving" clause. Accordingly, the Permits and Responsibili­
ties clause alone likely will govern compliance with amended 
soil testing regulations imposed after award under the Solid 
Waste Disposal Act?Z Likewise, a contractor will not recover 
the costs of complying with safety requirements imposed after 
award, but not addressed in another clause as they were in 
Hills Materials.= The Federal Circuit's decision should 
prompt legal advisors to scour the contract clauses before 
advising rhat a contractor is strictly liable under the Permits 
and Responsibilities clause for compliance with statutory or 
regulatory requirements that take effect after award. Attor­
neys also should be vigilant for a change to the Accident Pre 
vention clause that will resolve the ambiguity discerned by the 
court in Hills Maferials. Major Helm. 

Criminal Law Notes 

UnchargedMisconduct and the 
Res Gestize Doctrine: An Old Exception for a NewRule. 

In May 1992, an amendment to Military Rule of Evidence 
404@)24 imposed a pretrial notice requirement on the Govern­

ment, conditioned upon a prior request by the defense. The 
Advisory Committee Notes to the amendment= state that the 
notice requirement includes "other crimes" evidence intended 
for use in the Government's case-in-chief, impeachment, or 
for possible rebuttal? The amendment's purpose is "to 
reduce surprise and promote early resolution on the issue of 
admissibility."27Once a defense counsel submits a request for 
"other crimes" (or uncharged misconduct) evidence.28 a 'ha­
sonable and timely response" by the Government becomes a 
condition precedent to the admission of such evidence.3 

A limitation to the amendment exkts-that is, the Govm­
ment's disclosure obligations do not extend to acts which are 
"intrinsic" to an o f f e m , ~or part of the res gestae of a charged 
crime.31 Recognizing when "other crimes" or acts of 
uncharged misconduct evidence are "inlrinsic" to an offense 
may be important'for court-martial practitioners. A recent 
decision by the Court of Military Appeals (COMA), United 
States v. Mefz?z demonstratesthis limitation. 

In Mefz, a court-martial panel convicted the accused of the 
premeditated murder of his wife by beating and strangula­
tion? The Government presented testimony from neighbors 
that on the evening of the murder, the accused and his wife 

21See FAR 52.223-2(b) (1984) Clean Air and Water (emphasis added). Generally, the FAR r e q u k s  this clause only for eontracts expected lo exceed $100.[Kx). 
See FAR 23.105(b). AppamBy, the "relict" available for a contrador under thisclause would not be present during performanceof a COntnaunder$lOO.ooO. 

2242 U.S.C. 8 6901; see Shirley Constr. Cop.ASBCA No. 42954.92-1 BCA 124,563. 

BSee, c.g., Norair Eng'g Corp..ENG BCA No. 3375,73-1 BCA 1 9956 (contractor was liable for complying with Washington Meuopofitan A m  Transit Auhori­
ry safety regulation issued after eontractaward). 

YMmufi  POR Coms-MmmL, U r n  S T A ~ ,Mn, R. EVID.404(b) (1984) [heminafterM W .now provides as follows: 

Other crhnes, wrongs, or acts. Evidence of other crimes. wrongs gr acu is not admissible to prove the chancier of a penon in order to 
show that the person acted in Canformity therewih. It may, however, bc admissible for orher pu'po'les, such as proof of d v e ,  opprluNty. 
intens preparation, plan. knowledge, identity. or absencc of mistake or accidentprovidedrht upon request by the accued, fhe prosedim 
in a crimtral case shall provile reasonabk notice in advance of trbl,or durhg trial j c ~ h ecowl excues pretrbl notice on good caue 
shown, of the general nalrvc @any such evidence il ink& lo inlrodrue at f r d .  

(emphasis added); see also FBD.R Em.Rule 4D4(b). Federal Rule of Evidence 404(b)was amended effective 1 Decanber 1991. "he amendment to Military 
Rule of Evidence 404(b) took place 180 days later, through the operation of Military Rule of Evidena 1102. which makes anendmenu10 the Federal Rules of Evi­
dence 8pPlicable to the Military Rules of Evidence lBo days after the effective date of such smendmenls. unless the President l akes  acticm to the contrary. 

a"he amendment 10 Military Ruleof Evidencesw(b)also adopted h e  Federal Advisory CammitteeNorm. See Fed.R Evid. 40U.b) ( C d t t e e  Notes). 

%Id. 

n ld .  

B'lhe rule requires no specificform for the request and sets no specific time limits dn its submission. 'in recogniIion that what constitutes a reasonable request or 
disclosure will depend largely on the circumstances of each case." Id. 

mid. 

3Old. In suppott of this praposmm. the Committee Naes ate United States v. Williams. 900F l d  823 (5th Cir. 1990) (noting distinction between 'extrinsic" (Le. 
404(b)) mid&. md  "intrinsic" offense evidence). 

~ ' B u ~ s  (5th cd. 1979). M I Sh w  DICTIONARY the term "res gesfae" as. infer db ' [ twgs  done" ormatten that aIc "ao closely connected to ormrrena of 
event in bothtime and subsma as 10be a part of the h a e g . "  (citations unitted). 

3234 MJ.349 (C.M.A. 1992). 

3"IlIe court members satenad the r a s e d  to a dishonorable discharge, confinement for life,total forfeitures. urd duction 10 the lowest enlisted @e. Id. at 
350. 
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had a loud fight% Later that same evening, the accused told 
two witnesses that once, during an argument, he had lifted his 
wife off the floor by her nose, and that sometimes he.had to 
“rough her up.’35 

The defense moved in limine to suppress the accused’s 
statementsconcerning the “nose-lifting”and “roughing-up“ as 
uncorroborated admissions.% The military judge, however, 
concluded that the accused’s statements were not admissions, 
but acts of uncharged misconduct admissible under Military 
Rule of Evidence 404(b) “to show identification of Mrs. 
Metz’s possible attacker and on the issue of premeditation or 
intent.”37 At rrial, the accused admitted picking his wife up 
by the nose, but denied physically abusing her.38 

The COMA unanimously affiied. The COMA observed 
that the “uncharged misconduct doctrine” makes evidence of 
an accused’s other crimes, wrongs, or acts admissible if that 
evidence i s  logically relevant to prove a fact in issue other 
than the accused’s character, and if proof of the fact out­
weighs the evidence’s unfairly prejudicial character.39 In 
Mefz, evidence that the accused cbmmittedthe uncharged mis­

conduct, and that the military judge admitted it for a proper 
purpose, satisfied this “logical relevance”requirementPo 

Another basis for logical relevancy Rgarding this evidence 
was that the uncharged misconduct-and the accused’s admis­
sions of the acts-“were part of res gestae of the murder and, 
thus, helpful to place the identity and intent evidence in con­
text.”’ This type of evidence enables the factfinder to see 
“the full p i c m , ”and prevents gaps in the “narrative of occur­
rences” which might otherwise induce unwarranted specula­
tion on the part of the factfinder.@ The COMA stated that not 
permitting revelation of uncharged acts under a res gestae the­
ory would provide an inducement for the Government to pre­
fer more charges, to avoid a possible lack of continuity in the 
evidence received.43 , 

“Res gestae” Evidence 

‘Ihe Metz decision does not indicate when res gestae evi­
dence is “interwoven”44 sufficiently with a charged offense to 
qualify for admission without an independent theory of logical 
relevancePS Merely invoking the phrase res gestue is insuffi­

%ne neighbor testified rhat she naw the victim ak upproximately ZOO0horn that night and. while the victim appeared to have been crying, she displayed no evi­
dence of facial injury. Id. 

35When the body of the victim was discovered, i t  war visibly batkred md showed ‘noticeable nasal trauma.” Id. 

W d .  at 351. 

381d.at 350. 

)9Id. at 351. This formulationis not unique to Mefz. See dso EDWARDJ. Irmmmmm,BT AL.,Cot~~mm~ EVIDENCECRMNAL 8 902 (1987) ( “ n e  uncharged 
misconduct doctrine is that ifevidence ofan OCI ofrvrchargd miscondvcr by tk &fendmt is logicdly relelronl taprove afact in issue ofher than tk dtfcndont’s 
ehuracrer ond I k  prosecution n c dfor thc evidence oul~eighrIhe evidence’sprejlcdicial chorocler, rhc cvldencr isadmirsibk”). 

*DMerz, 34 M.J. at 351. Theuncharged misccnduct was legally relevant principally because of the ”nexus“ betweenthe oncharged misconduct and the crime was 
dose in h e .  place. and circumstance. The evidence mggested that the incidents were pan of a continuing murre of conduct cvcnruaUy leading to the vi&% 
death. Id. at 352 (atation Omiaed). 

411d. In theopinion’sonly footnote.the MUR observed that the notice tequiranent in Militery Rule of Evidence W(b)does not apply to res gestae, or ‘intrindic” 
evidence. 

L 


‘2Id. ‘Ihc court’s analysisrelied principally on the earlier decisim of Unitedslates v. h a s .  1 1  MJ. 388 (C.M.A. 1981). Thoma involved allegations of error 
arising f m  the admission at trial of evidenceof two essentially contemporaneous m b M a  by the accused, only one of which was charged. ThenChief Judge 
EWEK’S opinion stated: 

In the case at hand, the testimony about laking [the victim’s] wallet involved an act which occunedin the midst of events which ga- rise to 
the charge that appellanthad robbed Winters. In traditional parlance. the taking could be viewed as pan of the res gesfoc. Or, observed from 
the standpoint of avoiding confusionof the court members. the admission of the evidencecan bcjustifid in t e r n s  of prevmting a gap in the 
narrative of o a u m n c e s - a  gap which might have induced unwarranted rpeculation by the members I S  to what had uanspid but had not 
been revealed to them. 

Id. at 393. 

43?hc court atatcd ‘At a time when multiple charger for a single tmsaction are h d y  common place as a means of meeting the aigenciw of proof.we me not 
anxious to provide added inducement for overcharging.” Mew,34 MJ. at 351 (quoling Thamru.11 MJ.at 393. Pdcssor Imwinkelried observed. ’The juy is 
entitled to more than I half-truth. Under the rule of ComplctEness, the jury should know the whole toy." E. -. Uncharged Miscon$ucl 8 624 (1984) 
(foomores anitted). 

Mother tams which have been used to describe thin genre of evidence include “intercormcctcd.intermingled, interrelated.[or]inatricably intertwined,. .with the 
charged act” IMWINKEUWD,supra note 43.8 624. 

45The fact that the Meis decision did not elucidatethis point is understandable. In Mefz. the contested res gestae theory of admissibility for the nnchargedmiscon­
duct was presented as an alrcmative basis for a finding of Logical relevance. 
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cient, and should be done with caution.& Accordingly, it i s  
necessary to look to other aurhorities for guidance.a 

One eminent commentatofi* says determining whether an 
act is inseparable may Guire  separate consideration of lin­
guistic.49 physical>o and psychologicalsl factors. Another 
commentator has distilled five relationships-thatpr;evail when 
uncharged misconduct evidence is "inextricably intertwined" 
with a charged act52 First, the uncharged misconduct may 
have been a necessary preliminary step toward the completion 
of the charged crime. Second, the uncharged misconduct may 
be directly probative of the crime charged. Third, the 
uncharged misconduct may arise from the same transaction or 
transactions as the charged crime. Fourth, the uncharged mis­
conduct may form a neceSSary and integralpart of a particular 
witness's testimony concerning the charged crime. Fiith, the 
uncharged misconduct may "complete the story" of the 
charged offenses. 

Military and federal judicial decisions provide concrete 
examples of these principles. In United States v. Pee1,53 a wit­

ness testified that the accused assaulted her by grabbing her 
throat and pushing her to the floor.% Over strenuous objec­
tion by the defense,the militaryjudge permitted the witness to 
testify that the accused subsequently made her sit on the floor 
for a period of forty minutes while he threw coins at her face. 
The COMA noted that thistestimony wasprobably admissible 
as part of the Same transaction as the assault.5s 

In United Stares v. Alexander,56 the accused committed 
indecent acts and indecent liberties with a child under the age 
of sixteen. His appeal alleged error by the military judge in 
admitting the victim's statement--made during direct exami­
nation-that the accused not only indecently touched her, but 
also had sexual in&ourse with her.57 The Army Court of 
Military Review (ACMR) stated, "when the uncharged mis­
conduct is inextricably related in time and place with the 
charged offenses, it is generally admissible without the neces­
sity for an appropriate limiting instruction.qe The ACMR 
found the accused's uncharged misconduct in Alexander 
"inextricably bound up with the charged offenses"59 and 
rejected that allegation of rnr.60 

"The use of the term res gestae in this mntcxtis subject 10 stmng Criticinn. See, ea.,  LA. WIOMORB. 8 218 (Chadboume ICV. 1979).~ ~ ~ E N C S  

It is sometimes raid that such am are provable as part of the "rea gestae." But this phrase ir unsatisfactory. fmt because it ir obscure and 
indef i te  and needs furlher defdtion and translation beforc either its reason or iL1 icope Mbe underslood, m#xkndlybecause its vely loose­
ness and obscurity lend too many opportunities for h abuse, and rhirdly bccause L has common application to other rules of evidence. ... 
The term 'res gestae' should once and for d bc abandoned as useless and &sing. it bc mid that iuch acts arc receivable as 'necessary 
parts of the proof of M enlire deed,' or as 'inseparable elements of the dad.' or as 'conannbnt pan#of the criminal ad,' 01 Mything else 
that carries its own reasoning and def-i-itim with it: but let legal discussion ~~Iulouslyavoid this much-abused and wholly manageable 
Latinphrase. 

Id..see dso  LMwwKBwugD.s r r p ~note 43. Q 6 2 5  ("Res gestae has bccn charactcrizcd ua 'mind-numbing khphrase"')(fmtncSe omitted). 

471)remart recent and Ccrmprrhmsive trentment of rhir question i Schuster. 'Uncharged Miscunduf Under Rule 404(b): T k  Admirsibildy #Inextricably Inter­
fwwdEvidencc." 42 U. MIAMILREV.947 (1988). 

~s B ~ sqra nuc  43, .Q 6%. 

491d. In Professor lmwinkelned'~view,acts uc linguirudy inseparable when the kstifying witness cannot practically avoid mentiatling the drged  act. 

sold. physical inseparability may occur when the same p d - M  audiotap. far cxample-providecr evidenceof both the charged and uncharged a m .  

51Id. Psychological inseparability wars when the htrduaion of evidena about &e charged crime piques the curiosityof the jury about aspccts of the transadon 
to which the uncharged act dates. For a m p l e .  when a police officer wes h a t  he found drugs on the recused without revealing that the rearch was incident to a 
separate criminal investigation. the jury likely will wmi to h o w  why the nearch was conducted. 

52See Schusrer. svpra note 47, at 962 

5329 M.J. 235 (C.M.A. 1989). 

sold. at 239. 

551d. (quoling United States v. Doss .  15 MJ.409,412 n.5 (C.M.A. 1983) (ocher citations omitted). 

5627 M.J. 834 (A.C.M.R. 1989). 

5716. at 837. 

%Id.(Citing United States v. Thomas,11 M.J.at 388). In Thompr, the COMA drcw a distinction 'for instructionalpurposes baween uncharged miscmdui which 
M inextricably dated in h e  and place tothe offenses charged and uncharged midconduct which hcka rhis nexus." It mthe h t c r  axn h t  the d u l y  judge has 
a ma lponte duty to insma 11 MJ. at 392; accord United Stares v. Montganery. 5 MJ.832 (ACh4.R.). pel. denied 6 M.J. 89 (C.M.A. 1978) (limiting instruc­
tionnot required for uncharged miscanduct admitted as panof the r u  gestae). 

59Almnder. Z l  MJ. at 837. 

*Sec&uDoss, 15MJ.at409,412n5;Umted~turv.Owens.21M.J.117.123(C~.A.1985). 
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Practitioners also should consult pertinent federal prece­
dents.61 Like !he decisions discussed above, a determination 
in the federal courts concerning whether uncharged miscon­
duct is intrinsic or “inextricably intertwined” with a charged 
crime depends on the specific Eacts of each case. Generally, 
however, the federal courts consistentlyhave held that Federal 
Rule of Evidence 404(b) governs the admissibility of 
uncharged misconduct that is “extrinsic” to the charged 
offense, and not evidence “intrinsic“to the offense.62 

In a recent example of this rule, United States v. Ram‘rez-
Jimenez,a the defendant was convicted of illegally transport­
ing aliens., When agents of the United Sktes Border Patrol 
stopped his truck, the defendant gave th+ a false name, and 
falsely claimed to be an herican citizen.@ On appeal, the 
defendant claimed that admission of testimony concerning his 
false statements was improperPs and the probative value of 
that evidence was substantially outweighed by the danger of 
unfair prejudice.M 

The Court of Appeals for the Ninth Circuit rejected the 
defendant’s argumen6 observing‘thaf“evidence should not be 
treated as ‘other crimes’ evidence when the evidence concern­
ing the [‘other*]act and the evidence concerning the crime 
charged are inextricably intertwined.’‘67 The court described 
the defendant’s false statements as “direct evidence’*which 
occurred in the course of the’conduct with which he was 
charged,rather than a”kemote and‘distinct‘bad act.”’a This 

6lMilitary Rule of Evidence 101(b) provides as fdowa: 

evidence could be tlsed to “flesh out” themcircumstances sur­
rounding the crime, and permit the jury to make sense of the 
testimony in its proper contexL69 

Recognizing when uncharged misconduct evidence is part 
of the reigestae of a Crime is an old problem with new impli­
cations for court-martial practitioners. “Inainsic” uncharged 
misconduct evidence is an exception to the notice requirement 
in Military Rule of Evidence 404(b). Whether an uncharged 
act is “intrinsic”or?‘inextricably intertwined” with a charged 
act depends on the specific facts of each case, but such a reta­
tionship occurs in several situations. Generally, when the 
uncharged misconduct evidence is part of the same transac­
tion, or is related closely in time and place to the charged 
oEfense. it will be part of the res gestae of the crime. Major 
O’Hare. 

AIDS and Adultery 

, Introduction 

A few months ago, the ACMR decided United States v. 
Perez20 a case involving a married soldier who engaged in 
unprotected extramarital sexual intercourse while he was 
infected with the human immunodeficiency virus 0 . 7 1  In 

’ reversing Perez’s special court-martial conviction for assault 
consummated by a battery and adu1tery.n the ACMR based its 

,­

mf not otherwise prescribed in this Manualor these rules, urd insofar as pnaicable and not mussistent with or contrary IO the Code or lhis 
Manual, mum-martialshall apply: 

(1) First, the rules of evidence generally rekdzed in the t)ial of criminal cases hthe United States disrria WUN;and 

(2) Secmd. when not inconsistent with aubdivision (b)(l).the rules of evidence pt wmmon law. 
, 

62Sec United States v. Williams, 900 F.2d 823 (5th Cir. 1990); w e  also United States v. Allen, 960 F.2d 1055. 1058 (D.C.Cir. 1992) (citing United Slates v. 
Robem,933 F.2d 517.520 (7thCu. 1991); united States V. Foster,889 F.2d 1049.1054 (11th Cir.’1989):United States v. Randall, 887 F.2d 1262.1268 (5th Cir. 
1989); United States v. Towne. 870 F.2d 880.886 (2d Cir,),cerr. denied, 490 U.S. 1101 (1989)). 

# I 

63967F.2d 1321 (9th Cir. 1992). 

&Id. at 1351. 1 I * 

: * I 

“Id. at 1327. The defendanta p p m t l y  assumed that the testimony encompassed“other crimes” which should have been governed by Federal Rule of Evidence 
404(b). 


. , ’ , ‘  . . .  
Mid. 

(citing UnitedSam v. Solimm, 813 F.2d 277.279 (9th Cir. 1987) (quoting UnitedStates v. Aleman, 592F.2d 881,885 (5th Cir. 1979)). 
I . 

ahloreover, as was the case in Merz. the ltatementll at issue qualified for admission under a nonchancter theory of l o g i i  relevance becsuse they were probative 
of the defendant’s ~ c i o u s n e s sthat his conduct was illegal Id. (citation o m i d ) .  

69Id. ’he COUR also concludedthat the objection based on unfair prejudice lacked merit The main prejudice from the admission of the fontested testimony wbuld 
m e  from the jury dmwing a pcrmissible inference that the accused was lyingbecause he knew his conduct was illegal. Id. at 1328. 

7033 M.J. 1050 (A.C.M.R 1991). I 

I ­7­

71Human immunodefiamcy virus i s  the viral agent hat aaacks body’s &me &fen= r y s m  ‘.nd a u s u  *e usually f a d a- immune defidency ryn­
d m e  (AIDS). AIDS AND LAW 28-30 (Harl~nL.Dalton Q d.eds.. 1987). 

7W.Xlam. 128.134 (1988). 1 1  
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reversal on sufficiency of proof issues. This decision, howev­
er, has generated some concern from practitioners about the 

, continued viability of adultery as a court-martial offense. A 
closer examination of the court’s opinion, however, discloses 
no new restrictionson the scope of adultery. 

Elements of Proof 

Military law defines adultery as sexual intercourse between 
the accused and another person at a time when one of them is 
married to someone else.73 Adultery is a criminal offense 
under Uniform Code of Military Justice (UCMJ) Article 
134-the so-called “general” article. As an Article 134 
offense, the following threeelements of proof are required for 
adultery: 

(1) That the accused wrongfully had sex­
ual intercoursewith a certain person: 

(2) That, at the time, the accused or the 
other person was married to someone else: 
and 

(3) That, under the circumstances, the 
accused’s conduct was to the prejudice of 
good order and discipline in the armed 
forces or was of a nature to bring discredit 
upon the armed forces.74 

The proof required for conviction under Article 134 
depends upon the nature of the misconduct charged, but the 
proof must establish every element of the offense.75 In partic­
ular, proof of the third element must establish that the 
accused’s conduct was directly and palpably prejudicial to 
good order and discipline, or that it operated to bring the ser­
vice into disrepute or lower it in public esteem.76 Without 
some proof on this third element, either directly or by infer­
ence, the prosecution will fail. 

73UNted Stal~sv. Hixson. 22 MJ. 146 (C.M.A. 1986). 

74MCM, s y r u  note 24. p t  Tv,para. 62b (1984). 

75Id. p t  IV,para. 6Ob. 

76/d. p t  TV. pam. &(2)(a) & (3). 

nPercz, 33 MJ. at 1052. 

7*Anide 126 provides as follows: 

he case ofunited ~ L t e sv. Perez 

The evidence in Perez established that the appellant, Staff 
Sergeant (SSG) Juanito Perez, testedpositive for KIV in 1986. 
In early 1989, he met Ms. ELthe victim, when they both 
worked in the Same office at Fort Devens, Massachusetts. In 
August 1989, Ms. E transferred to another job at FortDevens 
and the6 work relationship ended. In September 1989, the 
appellant and his wife of seventeen years separated and they 
entered into a formal separation agreement. This agreement 
provided that they &ht cbuld “conduct individual business 
and personal affairs without interfering with each other in any 
way, just as if [they] were not married.” A few weeks later, 
SSG Perez began dating Ms. d and began a sexual relation­
ship. When they engaged in sexual intercourse, however, 
Perez did not use a coMom, despite Ms. E making them avail­
able to him. Instead, he said they were unnecessary because 
he “had been fixed.” In January 1990. a friend of Ms. E’s, 
knowing she was dating Perez. informed her that Perez was 
HIY p0sitive.n 

Perez was charged with aggravated assault and adultery, in 
violation of UCMJ Articles 128 and 134. He subsequently 
was tried by a special court-martial.m During the trial. the 
Government employed an expert witness to prove that Perez 
was infected with HIV and that HIV could be transmitted to 
his sexual partner, thereby constituting an assault with a 
means likely to produce grievous bodily harm. After the Gov­
ernment expert concluded his testimony and was excused, the 
defense presented an expert who testified that, in his  opinion, 
Perez was incapable of transmitting the Iw virus to Ms.E 
because Perez had obtained a vasectomy prior to engaging in 
intercourse with her. The vasectomy. the defense expert said, 
rendered Perez’s semen incapable of carrying the HIV virus. 
This evidence was unrebutted by the Government. Perez was 
convicted only of assault consummated by a battery and adul­
tery.79 

(a) Any person subjea LO this chapter who attempts or offers with unlawful force ur violence IO do bodily harm to another person. 
whether or n a  the a m p t  or offer is consummated,is guilry of assault and shall be punished as a court-martialmay direct 

(b) Any person subject LO this chapcr whu­

(1) oommits an assault with a dangerous weapon or other mums or farce likely to produoe death or grievous bodily ham:or 

(2) amunits an ass& and intentionallyintlictg grievous baddy harm with or without a weapon; 

is guilty of aggravated assault and shall be punished EA a court-martial m y  dirra. 

nPerez, 33 MJ.at 1052. 
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On appeal before the ACMR, Perez challenged his battery 
conviction for legal insufficiency and he challenged his adul­
tery conviction for both legal and factual insufficiency. The 
ACMR agreed and, after setting aside the findings and sen­
tence, dismissed the charges.8° e 

In reaching its conclu n. the ACMR first analyzedPerez’s 
battery &victim. The court pointed out that the basis of the 
alleged battery was the act of sexual intercourse between 
Perez and Ms. E. The court explained that this act would not 
support a conviction on an “offef therory because Ms. E did 
not have a reasonableapprehension of receiving an immediate 
unlawful touching at the time of the sex act. Because she did 
not learnof the infection until long after the act, the evidence 
was legally insufficientto supporta conviction on that theory. 

L ,  1 

The ACMR then examined Perez’s conviction on a theory 
of assault by battery. The court said, ‘The government must 
prove beyond a reasonable doubt that the instrument used was 
likely to result in harm, making the act an offensive touch­
ing.”nl The court explained, “Consensual sexual intercourse 
itself is not [an] offensive touching, the ability to place the 
HV-virusin the body of an unaware victim is the offensive 
touching.”*z Because the unrebutted defense testimony was 
that Perez was incapable of transmitting the HIV virus, the 
evidence was legally insufficient to support a conviction of 
assaultconsummatedby a battery.83 

Turning to the adultery charge, the 

We are not prepared to state a per se rule 
that sexual intercoursewith a person not his 
or her spouse by a married soldier under any 
circumstances constitutes the offense of 
adultery . ... The government must prove, 
either by direct or circumstantial evidence 
or by inference, that the accused’s conduct 
was prejudicial to good order and discipline 
in the armed forces or was of a nature to 
bring discrediton the armed forces.”” 

The evidence failed to prove this element. The evidence 
established that the sexual activity took place while the 

gold. at 1053-54. 

slid. at 1053. 

SVd. 

aid. 

wid. at 1054. , 

86United Slates v. Pe 9002828 (A.C.M.R 12 

accused and his wife were separated. The accused and the 
victim did not have a working relationship and Ms: E was 
fully aware of the accused’s marital status. Additionally, 
Perez was unable to transmit the HIV virus and all the sexual 
activity occurred off post and in the privacy of Ms. E‘s mi­
dence-which meant the public was completely unaware of 
the activity. According to the ACMR, the conduct was not 
service discrediting,nor did it affect good order and discipline 
adverse1y.*S 

The A m ’ s  opinion does not place any new limitations 
on the scope of adultery. Nor does the opinion suggest that a 
separation agreement can be a license to commit adultery, 
although the existenceof such an agreement may be a factor in 
determining whether an act of adultery is prejudicial to good 
order and disciplineor service-discrediting. The opinion sug­
gests, however, that trial counsel must pay more attention to 
presenting specific proof of prejudice or service-discrediting 
conduct when proving an Article 134 offense. Accordingly, 
trial counsel should plan to calla witness to testify on this ele­
ment or, at a minimum, be prepared to argue facts that estab­
lish the prejudicial effect or service-discreditingaspect of the 
accused’s conduct. Defense counsel, on the other hand, 
should do exactly what was done in Perez-lry to ensure that 
the Government does not put on evidence that proves service­
discreditingconduct or prejudice to good order and discipline 
and certainly to argue that this element is not present in cases 
in which specificproof is not offered. 

Epilogue 

The Government intended to appeal the ACMR’s decision 
on the adultery specification to the COMA; however, SSG 
Juanito Perez died on 6 February 1992. At that time, the 
ACMR ordered the proceedings abated ab initio.86 This effec­
tively means that the case carries no precedentid weight.87
Because this i s  not reflected in the published opinion, some 
counsel likely will continue to cite Perez as conhulling law. 

Counsel also should be aware of the unlikelihood that a 
vasectomy will prevent the transmission of the HIV virus.** 
When confronted with this defense in an HIV and aggravated 
assault case, the best solution for Government counsel is to 

-


h 

WSee United Stales v. Marcoti. 8 MJ.531 (A.C.M.R. 1979); UNled Stales v. Beck. 38 C.M.R.765 (N.B.R 1968). 

S S D e b o r a h  J. Anderson a al.. White Blood Cells and HIV-1 in S e m n  From VasectomizedMen, 338 Tm LANCET 5734 (1991) (letter); Nancy J. Alexander, Vmcc­
tomy ond H m n  Immunodeficiency Virvs of Mice ond Men. 55 F E R T I L ~AND Smem650- 1 (199 1)  (lener). 
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have an expert available to testify that a vasectomy will not 
, prevent transmission. If an expert is not available, counsel 

should be prepared to introduce the contents of learned treatis­
es through the opposing side’s expert, as substantive evidence

r“ 	 under &he leamed treatise exception to the hearsay rule.89 The 
critical point is that some evidence must be introduced to 
rebut the testimony of the defense expert.thereby avoiding the 
failureof proof problem encountered in Perez. Major Hunter. 

International Law Note 

Torture 

In Siderman de Blake v. Argenrina90 the Ninth Circuit 
addressed torture as a violation of international law. After a 
military coup in 1976, Jose Siderman-an Argentinecitizen­
was taken from his house, beaten, and tortured on the orders 
of an Argentine military governor. Siderman eventually was 
released and made his way to the United States. Siderman 
and his family filed suit against Argentina in federal district 
court in 1982. ?he suit alleged that Sideman’s torture. and 
subsequent expropriation of his family’s real estate in 
Argentina, were violations of international law. The district 
court, relying on the Argentine government’sassertion of sov­
ereign immunity, dismissed the suit. The plaintiffs appealed 
to the Ninth Circuit. In discussing the jurisdictional provi­
sions of the Foreign Sovereign Immunities Ace1 (FSIA), the 
court addressed torture in international law. United States 
courts may exercise jurisdiction in a suit against a foreign 
governmentonly when the suit falls within a statutory excep­r‘. 	 tion to sovereign immunityasprovided in the FSIA. In Sideman 
de Blake, however, the petitioner argued that the international 
law principle of jus cogens.overcame he  presumption of any 
notion of sovereign immunity. 

A j u s  cogens norm of international law is a norm from 
which no deviation is permitted and differsfrom a rule of cus­
tomary international law that depends on the consent of states. 
Jus cogens norms are not based on consent but on the funda­
mental values of al l  states. 

The Ninth Circuit discussed the war crimes trial at Nurem­
berg as an example of a jus cogens rule. The’jurisdictionof 
the Nuremberg tribunal did not rest on the consent of Ger­

national law that rises to the level of jus cogens is supreme 
over al l  rules of international law. Therefore. the question for 
the Ninth Circuit was whether the prohibition on tom had 
risen to that level. 

Twelve years earlier, the Second Circuit held that torture 
constituted a violation of internationallaw.92 In Siderman the 
court took the prohibition a step further and elevated it to the 
statusof juscogens. In describingtorture, the court said 

The chck 6f the whip, the clamp of the 
thumb screw, and. in these more modem 
times, the shock of the electric cattle prod 
are forms of torture that the international 
order will not tolerate. To subject a person 
to such horrors is to commit one of the most 
egregious violations of the personal security 
and dignity of a human being. That states 
engage in official torturecannot be doubted, 
but all states believe it is wrong, all states 
that engage in torture deny it, and no state 
claims a sovereign right to torture its own 
citizens . ... Under international law, any 
state that engages in official torture violates 
jus cogerzr.93 

Despite its stating that official torture. violated the rule of 
juscogens. the Ninth Circuit approved the earlier dismissalof 
that portion of the suit related to the torture as a violation of 
i l ls cogens. The Sidermans claimed that because their com­
plaint alleged a violation of a rule of jus cogens, the doctrine 
of sovereign immunity no longer applied. Essentially, they 
argued that the prohibition against official torture “eumped” 
the presumption of sovereign equality and immunity from 
suit: The court held that if a violation of a jus cogens princi­
ple of international law constitutes a waiver of sovereign 
it’nmunity the Congress must make it so explicitly through an 
amendment to the FSIA. Nevenheless, the court found that 
Argentina implicitly may have waived its immunity by asking 
the California state courts to assist in serving FOC~SSon Mr. 
Siderman in a related criminal action tiled in Argentina. The 
court also found that the expropriation claims fall within one 
of the statutory exceptions to the FSIA. The court remanded 
the case for further consideration of the issue of an implied 
waiver of immunity. 

many, but on the nature of the acts that the defendants com- . 
mitted. The court found that the acts charged at Nuremberg The case is important for the military lawyer concerned 
violated the fundamentalrights of individuals and were viola- with international law. Torture of protected persons specifi­
tions of ajus cogens rule of international law. A rule of inter- cally is prohibited by the 1949 Geneva Conventions.w Tor­

*9MCM,
supra note 24. MIL R. E m .  803(18). 

W965 E2d 699 (9th Cir.)cerf. uppliedfor, 61 U.S.LW. 3156 (Aug. 20 1992). 

9’28 U.S.C. g 1602-11 (1992). 

g*Hlarriga v. Pena-Irala,630 F.2d 876 (2d Cir. 1980). 

i 	 93Sidermnna1717. 

94 1949 Geneva Convention Relative io Wounded and Sick on Land an. 12; 1949 Geneva Convention Relative to Wounded md Sick at Sea a r ~12; 1949 Geneva 
Convention Relative LOPrisonen of War an 13; 1949 Geneva Gmvmuon Relative LOCivilians a a  32. 
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ture of protected persons constitutes a "grave breach" of each 
of the four Geneva Conventions.9s Of course, the Geneva 
Conventions only apply in wartime and, generally, do not 
address the relationship of a government to its own citizens. 
The Siderman opinion makes it clear that all official torture is 
prohibited by international law and, further, is a violation of a 
j u s  cogens rule. The FSIA. however, does not explicitly 
address j u s  cogens violations as exceptions to sovereign 
immunity. Consequently, civil suitsbased on allegations of 
official torture by foreign governments may not be brought 
before United States courts on that basis alone. As the United 
States military becomes increasingly'involvedin human rights 
training abroad, the Siderman case provides an excellent 
review of this rule ofjur cogem. Lieutenant Colonel Elliort. 

Legal Assistance Items 

The following notes have been prepared to advise legal 
assistance attorneys (LAAs)of current developments in the 
law and in legal assistance program policies. They also can 
be adapted for use as locally published preventive law articles 
to alert soldiers and their families about legal problems and 
changes in the law. We welcome articles and notes for inclu­
sion in this portion of The Army Lawyer. Send submissionsto 
The Judge Advocate General's School, Al": JAGS-ADA-
LA, Charlottesville,VA 22903-1781. 

Survivor Benefits Note 

Gender Considerations 

As the military downsizes and the frequency of selective 
early retirement boards increases, many officers will be mak­
ing the decision about whether to participate in the Survivor 
Benefit Plan (SBP). The decision depends on a number of 

variables.% One key consideration is whether the retiree i s  
male or female. 

Upon retirement, all soldiers. regardless of gender, pay for 
SBP coverage at the same premium rates?' Females, howev­
er, have longer life expectancies than males in identical age 
groups. The spouse of a femaleretiree, therefore, is less likely 
than the similarly situated spouse of a male re& to outlive 
the retiree and collect SBP benefits. 

The cost-benefit difference between male and female 
retirees can be quite startling. For the "typicaP* forty-two­
year-old male retiree with a same-age spouse, the election of 
maximum SBP coverage9 would, on average, result in SBP 
payments to the spouse worth about sixteen percent more than 
SBP premiums paid.100 On the other hand, for the typical 
forty-tweyear-old female retiree with a same age spouse. the -election of maximum SBP coverage would, on average, result 
in SBP payments to the surviving spouse of thirty-six percent 
less thanSBPpremiums paid.101 

For the typical forty-two-year-oldfemale retiree, maximum 
SBP coverage does not create an expectation that SBP payout 
will exceed SBP premiums, unless the spouse i s  seven or 
more years younger than the retiree.102 In contrast. the typical 
forty-two-year-old male retiree can expect SBP benefits to 
exceed SBP premiums unless his spouse is seven or more 
years older than the retiree.103 

Male retirees who are looking for a financial "safety net" 
for their spouses will be hard pressed to fmd any commercial 
insurance alternative that fills this role better than the SBP. 
Female retirees, who wish to provide their spouses with finan­
cial protection. however, should take a closer look at commer­
cial alternativesto the SBP. MajorPeterson. 

,-­

-


951949 Geneva Convenam Relative to Wcunded and Sick on Land a r ~ .50; 1949 Geneva Convcatim Reladve to Wcunded and Sick at Sea a a  51; 1949 Geneva 
ConventionRelative to Pismen  of War a t  147; 1949 Geneva Cmventim Relative 10 Civilians art 130. 

9~Discussingall the relcvant facton L beyond the scope of this note. Other impom faaora indude. bur am not limited to, the amparative health of he fetirec 
and his or her spouse. genetic history affecting their apeded lifespans. lifestyle habits such as smoking and drinking habits, and financialSituatim u p  retire­
menL Officerand enlisted retirecS also have different expected lifespans. Formore detail on the SBP, aee Dap? op ARMY. PAMRILBT360F-539, SBP M m  EASY 
(1 992). 

97 Officers select a base amount between $300 and total monthly retired pay. They then pay a monthly premiumof 6.5% d the base mount.which, Upon death. 
will entitle eligible survivors (usually the spouse) 10 a monthly payment of 55% of the base amoun~Two caveats exist: for small base amounts (up to about $850). 
the premium rate is less than 6.5%. for aumLvinga p s e s  who are age 62 and over. the monthly payment is only 35% (nor 55%) of base amcunr 

9*This assumes average m d t y  risks, that h e  retiree is an officer, and h a t  both V s e s  are in good health and are nonsmokera. 

99Assuming that maximum retired pay is about $ZOO0 a month, a major m . h g  with 20 years' seMce would have a little less than $2000. Ilieutenant colonel 
would have a little more. 

1mThese calculatimsare producedwith the Department of Defense Offia of the Actuary compter propam "SBP1993.ME," available for downloadingfmn chc 
Legal Automation Amy-Wide System (LAAWS) Bulletin Board System, Legal Assistance Gmference. The calculdms are bared on present valuea, using the 
program's default estimates of annual cost of living adjustments of 5% and investment rates of return of 7.5%. 

101Id. 

lmId. 

Im Id. 
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Veterans' Affairs Note 

VA Home Loan Program Changes 

r" On 28 October 1992, Congress made several significant 
changes to the Department of Veterans' Affairs (VA) Home 
Loan pr0gram.l~The changes include expanded eligibility,a 
test program for adjustable rate mortgages (ARM), lower fees 
for certain loans,and a change in how interest rates and VA 
loan points are set and paid. 

For the first time, certain Reserve and National Guard ser­
vice members are eligible for VA-guaranteed loans. A seven­
year test program allows any Reservist or Guard member with 
six years' service to qualify for a VA loan guarantee. The 
mandatory funding fee is 0.75 percentage points higher than 
for traditional VA loans. This translates into a two-percent 
funding fee on a no-down payment loan. 

The VA was the last major loan guarantor without an ARM 
program. In response, Congress has approved a three-year 
test of a VA ARM. These loans will have an annual interest 
rale hike cap of one percent and a lifetime cap of five percent. 
The loans will be tied to an index to be determined. 
Adjustable rate mortgages cannot exceed ten percent of all 
loans guaranteed by the VA in any one test year. 

Congress also has authorized a borrower to negotiate the 
interest rate of, and pay points on, any VA loan. The borrow­
er, however, may not finance any points paid. Both changes

r* 	 fmt must be authorized by the Secretary of Veterans' Affairs 
and will be tested until 1995. In addition, the funding fee for 

refinancing a VA loan has been reduced to 0.5%. "lis does 
not include any origination or other fees charged by the 
lender. Major Gsteiger. 

Tax Note 

Tax Consequencesof a Payment Under 
the Homeowners' Assistance Program 

The Homeowners' Assistance Program (HAP), originally 
enacted in the Demonstration Cities and Metropolitan Devel­
opment Act of 1966.1~Public Law 89-754. 8 1013 is now 
codified at 43 U.S.C. 0 3374. This law authorizes partial 
financial assistance to eligible military and federal civilian 
employee homeowners who suffer losses incident to the dis­
posal of their homes because of a drop in local real estate val­
ues when a military installation is ordered closed or its scope 
of operations isreduced.106 

Under this program, a homeowner might elect to sell the 
home privately and receive a government payment covering 
part of any 'loss, or the homeowner may sell the home to the 
government. In either case, the selling homeowner may have 
to include a portion of the government payment in his or her 
gross income. 

In Revenue Ruling 76-342,lm the Internal Revenue Service 
determined that a portion of the government payment made 
under the HAP could be included in the taxpayer's gross 
income. The amount subject to tax varies depending on the 
homeowner's elected benefit method. When the homeowner 
sells the home in a private sale, the government payment*a is 

IwPub. L 102-547, -Slat. -(1992) (to be codified at various mdons of 38 U.S.C.). 

ll%h. L No. 89-754.80 Slat 0 1013 ( d i e d  as mended at 42 U.S.C.A.0 3374 (west 1992));see 32 C.F.R p t  239 (1992) (hplemenhg 42 U.S.C. 0 3374). 

losFormore informationon the Haneowners' Assistance PFOgrpm I& CERE-RP Information Papcr. 23 Nov. 92, iubjed: Homcownera' Asxistance Program (HAP) 
(distrihted to Army legalassistance offices in TIAGSA legal assistance mailout 924in December 1992). Thc A m y  Cops of Engineers administefl thirprognun. 

Generally. bcnefim may be paid under the program only after the following conditions have been dekrmkd to u i s t :  

(1) A pblic mouncement of a base closure or reductionm the 'cope of operationsofthe base has been made; and 

(2) The closure or reduction has caused a substantial drop in realestate market prices in the area of the base; and , 

(3) As a result of h e  closure or reduclim. no present market exists for sale of h e  property on reasonable terms and wnditions. 

To reach his determination, a survey and economic analysis of the a m  real estate marka is made to ascertain the extent of base closure impact an the market. 

In addition to the public announcement, an order to close the base must be made. An announcement, oc an order IOcondua n base closure study, is not d f i ­

cient An aaual closure need not occur io implementthe HAP, but a public announcement. an order ID dose. and the requisitendverse market impactmust be pre­
rent 

'Ihe program i~ available to d t a r y  mmbem and to civilian federal employees and employees of nmappropriadfund instnrmaualiry (aher &an temporary 
employees). In nddition. the eligible individual must bc­

(1) m owna-pant of propeq improved w i h  a m e  or two-family dwelling iinrattd at ar near the baseaffected by the closure actim; and 

(2) assigned or employed at or near the base ordered to be closed; and 

(3) the owner-occupt of rhe pmpary at Ihe time of the public announcementof the closure action. 

It- 1mRev. Rul. 76-342.1976-3 C.B. 22  

'"Wha the homeowner #ellsprivately, the government will pay 95% of the value of the dwelling prior to the closure Mnounamen~less the fair mnrkct value at 
the time of rale or h e  d e s  pricc. whichever is greater. 
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includible in the gross income of the homeowner as compen­
sation for services.109: On the Qtherhand, when the homeown­
er sells the home to the government under the HAPlloXhe 
amount by which the purchase price exceeds the fair market 
value of the personalresidence at the date of sale is includible 
in the homeowner’s gross income. In both cases, the payment 
is considered compensation related to the homeowner’s gov­
ernment employment. Accordingly, the payment is not eligi­
ble for the nonrecognition under section 1034 of the Internal 
Revenue Code, which allows a homeowner to rollover capital 
gains incident to the sale of his or her personal residence.111 
Major Hancock. 

, Consumer LawUpdate 

lizatwn Act I s  Alive and Well 

In a previous note in The Army Lawyer.112 LAAs were 
alerted to pending legislation that would subject federal pay­
including military compensation-to garnishment in the same 
manner as nonfederal pay. The note explained the significant 
impact this would have on military members faced with con­
sumer debts. Presently, military pay may be garnished only 
for child support and alimony.113 Even though the Senate 
passed the Garnishment Equalization Act in 1992, the Act did 
not pass the House beforeCongressadjourned.*l4 During Jan­
uary 1993, however, the Act was reintroduced in substantially 
the same form as the 1992 Senate version and it appears to 

.*I5 When reintroducing the bill, Senator 

Craig said, “I am confident that we will indeed see this bill 
enacted during the 103d Congress.”l16 Major Hostetter. 

Family LawNote 
,-

Separation Agreements­‘ 
Does the Agreement Have a Life Afer a Divorce? , 

Occasionally, one party to a separationagreement agrees to 
give more-or accept less-than he or she otherwise feels is 
proper or just under the circumstances. The party’s willing­
ness to do so usually is motivated by a desire to conclude a 
separation agreement as a stepping stone toward obtaining a 
divorce. The party assumes that the unfavorable terms that he 
or she has accepted will continue only until equitably adjusted 
by a court exercising its power to modify the terms of the 
agreement when it enters the final divorce decree at a later 
date. 

Frequently, the client is correct in assuming this approach. 
Generally speaking, courts retain jurisdiction over continuing 
orders and can modify their orders on the payment of alimony 
and other family support issues.117 Careless drafting of a sep  
aration agreement, however, can lock a client into either pay­
ing or receiving unsatisfactory amounts of alimony 
indefmitely. 

Courts can “achowledge,” “ratify,” or “approve”a separa­
tion agreement. The court acknowledges the existence of the 

I@’See I. R C. 5 82 (Maxwell Mamillan 1991); Tms.  Reg. 5 1.82-l(a)(5)(Maxwell Macmillan 1991). Tmsury Regulation 5 1.82-l(a)(5)prbvides as follows: 

Any amount received or accrued from an anployer. a client. a customer. or rimilar person in ixmection wilh the performance of 8eMces 
for auch employer, client. axtomer, or aimilar person. is attributable to employment. Thus, for example. if an employer reimburses an 
employee for a loss incurred on the sale of the employee'^ house, reimbursanentis attributable to the perfomance of services if made 
because of the mployercmployee nlationship. Similarly, if M employer in order to prevent M employee’a sustaining a loss on a sale of a 
house acquires the pr9perty from h e  employee at a price in exbss of fair market value,the employee ia considered to have received a pay- ’ 

ment attributable to anployment to the extentthat suchpayment exceeds the fair market value of the pmperty. 
I , 

11oUnder !his option. the homeowner receives 75% of the value of the dwelling prior to the doaun MnOunCanent or the amount of the outstanding mortgage. J 

whichever is greater. 

I I1Rev .  Rul. 76-342, 1976-3 C.B. 22. ’Ihis ruling designates that the amounts received that must be included in gross income as canpensation for aervices are 
“wages”for purposes of the Federal Insurance Contributions Act and the Collection of Income Tax at Sourceon Wages, LR.C. ch. 24, unless specifically excepted. 
For more information on the nonrecognitionprovision of section 1034, see Bernard Ingold. Buying, Selling, and Renting the Fumify Home: Tux Comequencesfor 
1he Mililory Tapuyer Afrer the TaxReform Acf of 1986. ARMY LAW.,Oct. 1987. at 23; Admin. & Civ. L Div.. ’Ihe Judge Advocate General‘s Scho0laU.S.Amy. 
JA 266. Fmuw. bmm TAXASSIST AN^ GUIDE, ch. 9 (1993). 

11*ConsumerLaw Note, uBillwa~ch-HoweBill 643 anfiSenate Bili 316: Garnishment of FederalPay,”ARMyLAW.,June 1992, at 48. 
, 1 

11342 U.S.C. 55 659662 (1988). 


114139 Gmg. Rec S889-02 (daily ed. Jan. 28.1993) (statement of Sen.Craig). 


llSRcpresentative Jacobs sponsored House Bill 214 and it was referred to the Committee on Post Office and Civil Service on January 5.1993. See 139 &NO. Rec. 

HIM47 (daily ed. Jan. 6.1993). Senators Craig. Pryor. and Roth i n d u c e d  Senate Bill 253 on January 28.1993. The following additional m - s p o n s o r s  of h e  

Senate bill were added February 4. 1993: h g a r  (IN),Kassebaum (KA), Dole (KA). Bingaman (NM). Helms (NC). Kcmpthome (ID), Shelby (AL). and Wallop 

(Wu). See 139 &NO. RE. S1492-01 (daily ed. Feb. 4.1993). When introducing the bill, Senator Craig stated that the proposal had the support of “thousands of 

local, state, and national organizationsand businesses. including the coalition for Higher Education Aasistance Organizations, the National Federation of Indepen­

dent Businesses,and the U.S. Chamber of Commerce.” See 139 &NO. REC. S889M (daily ed. Jan. 28. 1993). ,­


116 139 &NO. Ret. S889-02(d 
i ‘  

117M. SIVPRMAN ITAL. FAMILYLAWAND Prucnca 5 52.01(1)(1990). 
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agreement, and may recognize its validity. Doing so may 
insulate termsof the agreement not covered or contradicted by 
terms of the decree from collateral attack. 

Courts also can “incorporate” the agreement into the 
decree. By doing so, the court recognizes that the agreement 
i s  valid. including its terms as pari of the decree. This usually
insulates the terms of the agreement from collateralattack-at 
least to the extent that the agreement’s terms in question are 
not otherwise covered by the decree. 

Finally, the court can “merge” the agreement into the 
decree. When a separation agreement is merged, it becomes 
part of the decree and effectively ceases to exist as an inde­
pendently enforceabledocument. 

“Acknowledged”and “incorporated”obligations continue 
as conlraclual obligations and‘are not subject to court-ordered 
modification absent a showing of fraud or duress.118 

A separation agreement that i s  merged into a divorce 
decree, however, ceases to exist as a contractual obligation, 
and the “judgment of divorce then controls the rights. privi­
leges, and obligations of the respective parties.”ll9 Obliga­
tions set forth in the agreement become a part of the decree 
and may be modified by the court. 

Failing to specify that a separation agreement will be 
merged into a divorce decree can leave dissatisfied parties 
with an enforceable contract that cannot be modified and a 
court order that can be. Some courts have held that alimony 
under the court order is modifable.1~Presumably, however, 
the party adversely affected by the modification of the alimo­
ny award can seek specific performance of the separation 
agreement121 Moreover, unlessa court specifically states that 
the divorcejudgment is valid and independent of a nonmerged 
separation agreement, “the separation agreement shall be 
binding and the divorce judgment is not enforceable or modi­
fiable with respect to that matter .”l~ 

Legal assistance attorneys carefully should consider the 
impact of advising a client on whether or not to specify that a 
separation agreement will be acknowledged. incorporated, or 
merged into a subsequent divorce decree. While no “right” 
answer exists, attorneys who are uncertain on which state’s 
law will govern in a subsequent divorce would be wise to 
advise the client to merge the agreement into the subsequent 
divorce decree. W i g  so protects the client from incurring an 
obligation or forfeiting a benefit unintentionally. It also 
reduces the possibility that a disgruntled client later may 
allege professional incompetence against an LAA. Major 
Connor. 

l18See Johnstonv. Johnston. 465 A.2d 436 (MdCt. App. 1983); Knox v. Rani&, 358 N.E.2d432 (Mass. 1976); Ballin v. Ballin. 371 P.2d 32 (New.1962). 

11gGoldrnan v. Goldman. 543 A .Y  1304.1306 (R.I. 1988).
f l  

ImSee, c.g., Murphy v. Murphy, 467 A.2d 129 (Del. Fam 0.1983); Binder V. Binder. 390 N.E.2d260 (Mass. Am.  Cr 1979) (alimony in divorce dcacc is modi& 
able when a duplicate alimony provision in n m e g e d  separation agreement exisls). 

laScc Andunky v. Andursky. 554 A.2d 571 (Pa Super.CI.1989). 

1%% e<.. Riffenburgv. Riffenburg. 585 A.2d627 (RJ. 1991). 

Claims Report 

Uniled Stales Army Claims Service 

Claims Policy Note 

1993 Table of Adjusted Dollar Value Army Lawyer1 and Department of the Amy Pamphlet (DA 
PAM) 27-162.2 In accordance with Army Regulation 27-20? 

The table shown on the following page replaces both the 1992 and DA Pam 27-162: claims personnel should use this table 
table of adjusted dollar value (ADV) previously printed in The only when no better means of valuing property exists. 

‘Claims Policy Note,I992 Tublc of Mjusted DolLr Vulrcc, ARMYLAW.,Apr. 1992. at 77. 

, ~DEP’TOFARMY.PAMPHUT~~-~~~.CLAIMS.
table2-1. (15 Dee. 1989)bereinafrerDA PAM.27-1621. 

3 D ~ ’ ~ o ~ ~ . h .  11-13c(28Feb. 1990)bc&nafterAR27-20].27-20,CL~1~s,pan. 

‘DA PAM. 27-162,ruprunote 2. para. 1-39e. 
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Year Multiplier Multiplier
$Purchased fl92 Losses m 
1992 -
I991 1.03 

1990 1.07 1.@I 

1989 , 1.13 . 1*lo 

1988 1.19 1.15 

. . 

1987 1.24 1.20 

1986 1.28 1 2 4  

1985 I 1.30 1.27 

1.35 . 1 3 1  

1983 1.41 1.37 

1982 b 1.45 1.41 

1981 1.54 1.50 

1 

,
1980 1.70 1.65 

1979 1.93 1.88 

197 2.15 2.09 

1977 2.32 2.25 

1976 2.47 2.39 

1975 2.61 2.53 

1974 2.85 2.76 

1973 3.16 3.07 

1972 3.36 3.26 

1971 3.46 3.36 

1970 3.62 3.51 

1969 3.82 3.71 

1968 4.03 3.9 1 

1967 4.20 4.08 

1966 4.33 4.20 

1965 4.45 4.32 

1964 4.53 4.39 

1963 "' 4.59 4.45 

1962 4.65 4.51 

1961 4.69 4.56 

1 Multiplier . Multiplier
f l ! zahss  l2Eums 

I 

1.05 

1.10 1.05 

1.15 1.09 I.04 

1.19 1.13 1.08 

1.21 1.15 1.10 

1.26 1.19 1.14 

1.31 1.24 1.19 

1.35 1.28 1.23 

1.44 1.36 1.30 

1.59 1.50 1.44 

1.80 1.71 1.63 

2.00 1.90 1.81 

2.16 2.05 1.95 
h

2.30 2.18 2.08 
\ 1 

2.43 2.30 2.20 

2.65 2.52 2.40 

2.94 2.79 ' 2.66 

3.13 2.97 2.83 

3.23 3.06 2.92 

3.37 3.20 3.05 

3.56 3.38 3.22 

3.76 3.56 3.40 

3.91 3.71 3.54 

4.03 3.83 3.65 

4.15 3.94 3.76 

4.22 4.00 3.82 

4.27 4.05 3.87 

4.33 4.11 39 2  

4.37 4.15 3.96 ? 

1960 4.74 4.60 4.42 4.19 4.00 
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Notes: 

Do not use this table when a claimant cannot substantiate a 
purchase price. Additionally, do not use it to value ordinary 
household items when the value can be determined by using 
average catalog prices. 

To determine an item's value using the ADV table, find the 
column for the calendar year the loss occurred. Then multiply
the purchase price of the item by the "multiplier" in that 601­
umn for the year the item was purchased. Depreciate the 
resulting "adjusted cost" using the Allowance List-Deprecia­
tion Guide (ALDG).Forexample, the adjudicated value for a 
comforter purchased in 1980 for $250, and destroyed in 1988, 
is $216. To determine this figure, multiply $250 times the 
1980 "year purchased" multiplier of 1.44 in the "1988 losses" 
column for an "adjusted cost" of $360. Then depreciate the 
comforter as expensive linen (item number 88, ALDG) for 
eight years at a five-percent yearly rate to arrive at the item's 
value of $216. 

The Labor Depment  calculates cost of living at the end 
of a yed. For losses occurring in 1993, use the "1992" col­
umn. The 1989 multipliers in table 2-1, DA Pamphlet 27-162 
were based on midyear statistics and are incorrect. Use these 
figures instead. Captain Boucher. 

Tort ClaimsNote 

Recent Unreported lTCA Cases of Interest 

I" Even though the incident-to-service exclusion to Federal 
Tort Claims Act (FICA) liability, based on Feres v. United 
States? has withstood the test of time, recent cases indicate 
the federal bench's increasing desire to make inroads into the 
exclusion. The following synopses of four unreported cases 
provide insight into current trends. Several of these decisions 
are being appealed. Because they are subject to reversal or 
clarification, they should be viewed cautiously. Nevertheless 
they do alert practitioners to issues that may requiremore fac­
tual investigation or legal research than in the past because of 
potential changes in the law. 

In Elliott v. United Sfates,6both David E. Elliott,Jr. and his 
wife, Barbara, were injured seriously by carbon monoxide 
from an extremely eroded flue in their quarters at Fort Ben­
ning, Georgia. Because David Elliott, an active duty soldier. 
was on ordinary leave-as distinguished from being off duty 
or "on pass"-the court held that the incident-to-service 
exclusion did not apply. The decision rested almost entirely 

'340 U.S. 135 (1950). 

NO. 91-55COL (M.D. Ga. 1992). 

7611 E2d 1007 (5rh Cir.1980). 

*No. 89-2633 (D.D.C 1993).reh'g, 735 E Sum. -0 .D.C 1992). 

I" .̂ 
9704E2d 1431 (91hCir.1983). 

10761 E Supp. 655 (D. Minn. 1991). 

11N0.91-592 JP @HA% 1992). 

NO. JFM-92-917 (D.M d  1993). 

on Parhzr v. United States? which involved an on-post colli­
sion with a Govemment-owned vehicle by a soldieron a four­
day leave. 

Johnson v. United State$ was a rehearing, by the Federal 
District Court for the District of Columbia. Johnson, an active 
duty soldier, donated blood at the Walter Reed Army Medical 
Center blood bank. Based on a test of the blood. she was 
informed that she was positive for human immunoc!eficiency
virus (HIV). Upon retest, the first test was found to be in 
error and she was informed that she was not HN positive.
Because the results of this second test were misfiled, Johnson 
did not receive this information until after some delay. In the 
interim, she underwent an abortion to avoid having an M V ­
positive child The incident to service exclusion was held to 
be inapplicable. Once again, the decision was based on Purk­
er, and also on a Ninth Circuit case by the same name+John­
son v.  United States.9, The Ninth Circuit Johnson case 
involved a fatal crash of offduty soldiers following after­
hours drinking in the noncommissioned officers club. The 
ruling in the District of Columbia's Johnson case should be 
compared to CR.S. v. Unired States,'O which also refused to 
bar an HIV case because of the Feres ddctrine. 

In Quintam v. United Stares,ll Loretta Quintana,a member 
of the New Mexico National Guard, was injured on weekend 
training in July 1988. Her claim, based on surgical repair at 
W a n d  Air Force Base Hospital in January 1989, was held to 
be barred by the incident-to-service exclusion. She was not 
on active duty at the time of the surgery, but was receiving
incapacitation pay. After citing other cases involving
reservists and National Guard members, the decision high­
lighted that medical treatment rendered to active duty mem­
bers of the armed forces consistently has been held to be 
incident rn service. 

Robert T. Guariglia was in the United States Navy from 
1983 to September 1992. In 1987, he was placed on the tem­
porary disability retked list (TDIU).In 1988, he broke his 
leg while playing ice hockey at gn ice arena where he was pro
shop manager. In Guariglia v. 'United States,'* he sued the 
Government based on the failhe of the emergency m m  per­
sonnel at Natibnal Naval Medical Center, Bethesda, Mary­
land, to diagnose and treat properly. The incident-to-service 
exclusion was applied despite the conflict in various federal 
circuit decisions concerning the incident-to-service TDRL 
cases. The Gllan'gliu decision states that the Fourth Circuit 
has clarified that medical treatment of military personnel in 
military facilities is itself "incident to service" within the 
meaning of Feres. Mr. Rouse. 
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ternational and Operational Law Note 
I . 

8 

OTJAG International and Ope nal Law Division 

Systematically In&rporating National 

Security Law in Operational MilitaryDecisions1 


of how nation& security 6 w  is syste 
cally incorporated into operational military decisions must 
recognize that national security law i s  one of today’s most 
dynamic areas of the law. The very methodology by which 
we practice national security law in the military is being stud­
ied, changed, and-rnost importantly-expanded. Thisdevel­
opment should come as no surprisenow that we have entered 
the post-Cold War era. The Army, like other services, is seek­
ing new missions. The discipline of national security law­
more commonly referred to as operational law in the 
military-must either meet the new needs and demands of its 
clients, or be relegated to a status similar to .that of a place 
kicker on a football t e a m 4  critical player, but one called 
upon to perform only in special situations. 

Please do not misinterpret my remarks. It is not my inten­
tion to sound Cassandra-like. warning all in earshot of the 
immediate and inevitable demise of operational law. Quite 
the contrary. Operational law is alive, robust,and destined for 
greater things. Operational law came of age during Opera­
tions Desert Shield and DesertStorm. These two operations 
were the ultimate field test of our systemizing national securi­
ty law into operational military decisions. Let me expand on 
this last comment and then explain how operational law is 
preparing to meet the needsof our client today, and hopefully, 
of tomorrow. 

, 
To understand why I believe Desert Shield and Desert 

Storm represented the ultimate fi of our systemizing 
national seCurity lavy in military s, one must under­
stand what “systematically inco means in military 
terms. The words “systematicdy incorporating” are, in my 
opinion, synonymous with ‘themili&y term “doctrine.” JCS 
Publicarion f defines “doctrine” as “fundamental principles 
by which the military forces or elemenk thereof guide their 
actions in support of national objectives. It is*authontativebut 
requires judgment in appIication.’Q Thus-and this is my 

point-if one wishes to see if national 

systematically incorporated into operational military deci­

sions, one must see if nationalsecurity law has become part of 

our doctrine. The answer is clearly “yes.” Operations Desert 

Shield and Desert Storm tested what today has become pub­

lished doctrine. Field Manual 27-100, Legal Operations3 

(FM 27-200), sets forth the systematic incorporation of open­

tional law into military operations. Let me give you a few 

examples of this docrrine. . 


F’aragraph’l-9 of F&f 27-100 lists seven functional areas in 

which the Judge Advocate General‘s Corps provides legal ser­

vices. Onti of the seven areas i s  operational law? The stated 

purpose of operational law is to “increase the effectiveness of 

United States military forces by assisting commanders to 

employ them lawfully.’” FM 27-100 states that judge advo­

cates advise commanders d d  staff on the law of war, interna­

tional law, and “domestic laws addressing the use of United 

States forces abroadF6 to include the War Powers Resolution. 

Our doctrine also calls for us to give advice on operational 

plans and orders; targets and weapons: the investigation and 

disposition of alleged war crimes; and the treatment of 

detainees, enemy prisoners of war. and refugees. In addition, 

our doctrinealso requiresus to prepare legal annexes for oper­

ation orders and to review and interpret rules of engagements, 

as well as to provide unit mining in the law of war? 


Perhaps no clearer example exists of how completely inte­

grated national security law has been incorporated into opera­

tional military decisions than the mutual obligations of 

commanders and lawyers listed in paragmph 4-9 of FM 27-

ZOO. That paragraph requires commbders to integrate “legal 

operations plans with and conform them to tactical and opera­

tional plans.”s The same’paragraphrequires staff judge advo­

cates to “ensure that legal operations support the 

commander’soverall operation at every stage of its execution.” 

Judge advocates must provide “legal servicesat the required 

place and time, usually as far forward as the tactical situation 

pennits.”g This is why, during Operation Desert Stonn, mili­

tary lawyers were with the lead infantry and armored brigades 


I 


‘This now. is based on remarks given at the American Bar Association’s Smding Committee on Law and National S d t y  Second Annual Review of National 
Security Law. October 1992,Washington. D.C. 

OP Dwms~,Jowr CIUPPS hrsuuno~ op MILIMRYAND ASSWA’IPD TEFW(1 Dec. 1989).~DEP’T OFSTAFP No. 1 4 2 .  DICIWNARY 

L (3 Sepr 1991) bereinafterFM 27-1001.’DEP’Top ARMY. FIELDMANUAL27-100, ~ A ~ T I O N S  


‘The d e r  nix functional a m s  am administrativelaw, claims.  c~ntract 
law, criminal law, international law, and legal assistance. 

S F M  27-100,supm note 3. para. 1-9(g). 

61d. pan. 1-9(g)(l). r 
’ Id.  para. 1-9(g)(l)and (2). 

aid.para. 4-9. 

91d. 
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as they crossed into Iraq during the first hours of the ground 
Campaign. 

Our manual also sets out specific guidance for providing 
legal services in a theater of operations. Each level of com­
mand is addressedfrom the theater level, down to and includ­
ing separate brigacles.’O An entire chapter is devoted to legal 
operations in low intensity conflicts.ll The theme that perme 
ates this chapter is that “[all1 personnel connected with mili­
tary operations must understand that violations of legal 
constraints may adversely affect the overall accomplishment
of United States policy objectives.”lz Therefore, it provides 
that commanders ‘‘nfust have immediate access p operational 
lawyers.”13 It also states that commanders L L m lconsult‘their 
legal advisors throughout the planning and execution process 
of all LTC [(low intensity conflict)] operations.”l4 Finally, 
this chapter directs that “[c]ommanders mwr coordinate with 
their judge ddvocates when implementing or participating in 
security assishce programs to ensure compliance with cur­
rent, sensitive 1egisla)tiveand regulatory requirements”l5relat­
ing to security assistance programs. 

In a similar vein, legal support during time of war, during 
mobilization and the land defense of the Continental United 
States, as well as legal support for civil affairs and special 
operationsreceive individual attention in separate chapters.l‘j 

Surely there can be no doubt that we have systematically 
incorporated national security law into military operational 
decisions. That is our doctrine. We successfully tested and 
practiced that doctrine in Operations Desert Shield and Desertp, 	Stom. But what of the future? How is national security law 
remaining a part of operational military decisions when those 
decisions are made in the context of a postCold War environ­
ment? 

I would suggest to you that the discipline of operational 
law, because it is a part of our doctrine, is being used as a 
vehicle to promote a concept that’ is the very touchstone of 
national security law-the promotion of fundamental democ­
ratic values throughout the world. We have found a tremen­
dous interest in, and demand for, operational lawyers to 
provide training on topics such as the law of war, civilian con­
trolof the military, and human rights. 

loId.para. 5-3. 

llld. para. 7-1. 

‘’Id. para. 7-3. 

1Vd. (emphasisadded). 

‘‘Id. [emphasis added). 

IVd. para.7-7(c) (emphasis added). 

Wd. chs. 9. 10. 11.IP
I 

Recognizing that the militaries in nondemocratic states 
have been largely responsible for committing human rights 
abuses, we are focusing our efforts to promote, strengthen. 
and asskt nations with such histories, and in educating and 
reforming their military establishments.17 Our goals, as set 
forth in the Foreign Assistance Acr,l* are to 

(1) promote a greater respect for interna­
tionally recognized standards for human 
rights; 

(2) foster greater respect for y d  an undek­
standing of the principle of civilian control 
of the military, and; 

(3) improve military justice systems and 
proctdures to comport with internationally 
recognizedstandards of human rights. 

The methodology used to achieve these goals is to ”train 
the trainers.” Our plan is teach the military of other counties 

that they, in turn, will be able to teach their own military 
forces, Ihereby institutionalizing this training within a military
farce. 

In other words, when we teach our doctrine of incaporat­
ing national security laws into operational military decisions, 
we are teaching the national values expressed by that doctrine. 
We have so institutionalized the concept and practice of 
applying the rule of law into our operational practice that we 
are now teaching this doctrine to others. Thus, as our armed 
forces seek new missions in the post-Cold War era,we in the 
operational law community are providing operational legal 
support to our own military, teaching the concept to others 
and thus achieving the goal of today’s and tomorrow’s Army 
to help build nations. rather than destroy them. As Woodrow 
Wilson said, “America is the only idealistic nation in the 
world.” Fkrt of that idealism is ensuring that our military 
operations adhere to the rule of law. This is our doctrine. 
Teaching this doctrine to others is the new mission for us in 
the operational law community. Colonel Ruppeh 

. 

I7See gcncmffy Jcffrcy F. Addicoa, drafi working papers on the d e  of Amy judge advocategenerals i~ rhc Expanded Intemtimal Militmy Education md Train­
ing (MET)Progm. u 2.3, md 5 (on file wilh Dep’t of Army, Office of TheJudge Advocarc Ga~eral.A m :  DAJA-IO. WashingtonD.C.). 

1aForcign Assistance Act 18Z U.S.C. j 2347. 
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'LaborAnd Employment Law Notes .: < .  

G Employment Law Office ­
' 1  >donne2 Law Notes' 

DrahgChargq:  vultiplicity and ' 
' Lesser-Included Offenses 

The Merit System Protection Board (MS 
recently highlighted the skill necessary in d 
charges in unusid circlim en ab Army employee 

on to the Board and 
n interrelated and 

two acts of misconduct The first offense-misuse of a gov­
ernment vehicle3-was complete when the employee used it 
to go into a wqictedarea; h e  Second o f f e n s e n d u c t  unbe 
coming a federal employee-occurred when-he used ?hevehi­
cle intentionally to.run over and kill the already wounded 
deer,a purpose for which the vehicle .wasnot approved.4 

i . r ,  

plicity in Miles sho trasted with 
the burden of having to prove the charges in another recent 

r v. Department ofAgr 
I 1  

to Weaver. the Fe t, in.Bur­
rough v. Department of fheArmy.6 established tbe rule that' 
the MSPB is without authority to split a charge into its e b  
men& and sustain only a portion of them-that is, approve a 

1 

Board may not save an 
,Weaver showed that nd 
ency decidinh official 

of a charge contained 
# . 

arged i i t h  theft in the 
g the reply the deciding official 

not with the intent to 
permanently deprive; that evidence must be weighed careful­
ly. The deciding official is free to reject the charge of &A in 
favor of the lesser-included offense of misappropriation. The 
Board's review then would consider if t h e ' h y  proved mis­
appropriation by a preponderance of the evidence. If the 
deciding official sustains the charge of theft, however, the 
Board review would require the Army to prove theft. Failure 
to prove theft would result no! only in overturning the charge, 
but the adverse action'as well. W4Meisel, 

ghted that, in addition 'to' 
ference between step increases and merit increases,subtle dis­
tinctions exist between.employees on the General Schedule ­
(GS) and those on the Performance Management Recognition 
System (PMRS)? , 

- 2  I ? 4 I 

ual Employment Opportuniry Commission? 
the Board was reviewing the demotion of a PMRS GM-14 
supervisory frial attorney (civil rights) to the GS-13 position 
of trial attorney for marginal perfonnance.10 Having previ­
ously addressed the issue,l1 the MSPB reaffirmed its position 

1Miles v. Departmentof the Amy,  No. PH075292032011(M.S.P.B.Nov. 27.1992). i L 
I I t .  

*Numerous c u e s  have held that m agency cannot charge the same misunduct twice. See, e.g. Southera v. Departmentof Vetcran'i Adminisrration, 813F.2d 1223 
(Fed. Cir. 1987). 

331U.S.C. 5 1349(b)provides that an employeewho willfully uses or authorizcS the use of a passengermotor vehicle ownd or leased by the UNtcd Slates for M 
unofficialpurpose Ballbe auspmded forat least one month. 

4Mda No. PHM5292032011. 

5Weaverv. Departmentof Agriculture.No. DE07529104811(M.S.P.B.Nov. 23,1992). I . 

6Burroughsv. Departmentof the Amy. 918F.2d 170(Fed. Cir. 1990). 

7 Weaver No. DE075291040811. 

*The Genaal schedule was creakd by 5 U.S.C. 8 5332. 5U.S.C.8 5335,provider for pericdic step incrcesesfor GS cmplayees. 'Ihc PMRS 
U.S.C.ch. 54. PMRS employees &ve an mudmerit incmsc, tied to the summary rating of the last pcrfomance cppraisal, under 5 U.S.C. 8 5405. 

9Rmero v. Equal Employment *unity Canm'n. No. DE04329110308(M.S.P.B.Nav. 9,1992). h 

IOMarginal perf om^^^ is not unsatisfactory perfommcc. 'be. former involver the failure of I noncritical pc$ormance el em en^ while the latter ccntera around 
the failure of a critical clanent. To demote pr remove aOS employee for marginal performanceisinappmpriate. See Colgan Y. Navy. 28 M.S.PR 116 (1985). 

IlSee Hsieh v. Defense Nuclear Agency. 51 M.S.P.R. 521 (1991). 1 , 
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that, in accordance with 5 U.S.C.8 4302a(b)(5) and (6) and 5 
CrFR. 8 430.405, PMRS employees may be removedfor any­
thing less than fully successful perfonnancelz In Romero, the 
prohibition on the use of “backwardsstandards”l3 was found 
to be inapplicable to PMRS employees. 

As to the standards, the Board upheld, as not invalidly 
vague. subjective performance standards that left to the rater’s 
discretion the number or percentage of untimely submissions 
by a supervisory attorney that would result in a rating of “fully 
successful.” In other words, despite the intention that stan­
dards generally should be as objective,as possible, wi@ indi­
cators of quantity, quality, and timeliness, the Board will 
show deference to agency judgment concerning the level of 
objectivity for standards for professional employees. Mr. 
Meisel. 

Labor Relations Note 

Mandating Employee Participation in TQM Teams 

In American Federation of Government Employees, Local 
2612 and US.Department of the Air Force, Grifiss Air Force 
Base, Rome Laboratory,*4 the Federal Labor Relations 
Authority (FLRA or Authority) found that a proposal making 
employee participation in total quality management (TQM) 
teams ‘burely voluntary”was nonnegotiable. 

The agency had arguedthat the proposal directly and exces­

f? sively interfered with its rights to direct employees, assign 
work, assign employees, and take disciplinary action. 
According to the agency, the proposal directly violated section 
7106(a)(2)(B) of the Federal Service Labor-Management 
Relations Statute. . I 

American Federation of Government Employees, Local 
2612 (the union) contended that the proposal constituted an 
appropriate arrangement under section 7106(b)(3) of the 
statute because it would alleviate the adverse effects on unit 
employees regarding management’s exercise of the right to 
assign work and direct employees. The union further claimed 
that the proposal was designed to prevent the performance of a 
TQM group as a whole from resulting in “lowering the [per­
formance] rating” of an individual team member. 

In dismissing the union’s petition, the Authority teiterated 
that the right to assign work under section 7106(a)(2)(B) 
includes the right to assign particular duties, including duties 
that are unrelated or incidental to an employee’s position 
description. The Authority further noted that the subject pro­

posal would -preclude management from assigning qualified 
employees to the TQM team even in situations when. for 
example, insf i ient  volunteers existed Although the Authority 
agreed that participation in a TQMiteam assignment could 
have adverse professional consequences a n  an employee 
found to have beem critical of his or her supervisor, it hever­
theless concluded that the proposal excessively interfered with 
the ‘Agency’sright to assign work’ 

This decision is noteworthy in light of the recent emphasis 
on TQM in the h y and the resulting development of TQM 
teams and programs. Although the program i s  primarily for 
the benefit of the individual employees. an essential ingredient 
is the requirement that participation be broad-based and 
include a wide cross-section of Department of the Army civil­
ians. The Authority in this decision prevented the union from 
limiting effective establishment of the TQM program. Indi­
vidual commands should scrutinize closely any union propos­
al that might likewise hamper the Amy’s TQM effon Major 
Willson. 

Practice Pointer 

AU Hearings Are Important 

Labqr counselors engage in a wide variety of practice and 
employment law, labor relations law, and discrimination law 
are among the more dynamic of these pursuits. Nevertheless, 
one of the least glamorous -state unemployment com­
pensation hearing ring effects on these other 
areas. 

an Air Force ,electricianhad worked 
990,’when,as a result of 
ht duty. Absent hthout 

and an allegation of reporting for 
werefiled. He 
thereafter, dur­

ing the probationary period in March 1990, the employee was 
discharged. The employee filed an equal employment oppor­
tunity complaint that eventually wound up in federal district 
court in December 1991. 

trial proceeding, the former employee introd 
into evidence the decision of an administrative law judge
(Atr> of the California Unemployment Appeals Board. At 
the May 1990 hearing for unemployment’compenstionbene­
fits, the Aw heard testimony fiom the former employee and 
his supervisor, and made a specific finding-the odor on the 

I 

12B01h marginal and unsatisfactory m a r y  ratings arc below the f u l l y - ~ ~ ~ ~ ~ ~ f u l l e v c l .  

13Backwards performance standards info ployccs of what they should not do, and fail hcmwhat is necessary a& racptaMc performwcc.&e 
Willson v. Department of Heallh and HumanServs..770F.2d 1048 (Fed.Cir. 1985); see d o  Eibel v. Department of the Navy, 857 F2d 1439 (Fed. Cir. 1988). 

i4American Federation of Government Employees, Lacal2612 md U.S. Depamnmiof the Air F a .  Gr i f f i ss  Air Force Base, Rome LOnrory.46 F.LRA. No. 
56 (1992). 

I5Baldwin v. Rice. 144 FKD. 102,60 Fair Empl. Pnc. Cas. (BNA) 153 (E.D. Cd. 1992). 
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electrician's breath was caused by his mouthwash and not by 
an alcoholic beverage. 

Despite agency objections that the unemployment compen­
sation findings would be unduly prejudicial and would tend to 
confuse the court, a United States magistrate ruled that the 
findings were highly relevant, but should not be given final or 
preclusive effect under the principles of res judicata or collat­
e d  estoppel. 

hbor counselors should be involved in their installation's 
handling of unemployment Compensation cases. Each state 
has differing statutes,regulations, and case law with which the 

representative must become familiar. AU states, however. rec­
ognize that an employee fired for misconduct should not be 
entitled to unemployment compensation.16 The effort expend­
ed in contesting unwarranted unemployment benefits may 
result not only in saving taxpayer dollars,but also in preslud­
ing adverse evidence in other forums. Mr. Meisel. 

Share This Information With the Rest of the Team 

Be sure to pass these Labor and Employment Law Notes to 
the rest of the labor-managementteam. Share this informa­
tion with your civilian personnel officer and your equal 
employmentopportunity officer. 

16'Ihe definition of mi;cundua*'it~elfvaries mtate-by-state cud Ir not aynmymcuiwith the term ma urd in the FsderalPcmonncl Munuaf or Army mgulationi. 

Regimental News From the Desk of the Sergeant Major 
- .  . ,  Sergeant Major John A. Nicolai 

Reporting Information 

The Judge Advocate General's Corp (JAGC) faces a grow­
ing shortage of qualified court reporters. I e n c o p e  all legal 
noncommissionedofficers (NCOs) and specialists meeting the 
prerequisitesto consider applying for this specialized training. 
Additional skills increasehasoldier's, versatility and, as the 
Anny undergoes reorganization and downsizing; versatility 
ankl expanded capability will be the key to our future success­
es in the JAGC. 

Army court reporters are trained at the Naval Justice 
School, Newport,Rhode Island. Approximately twenty Army 
students make up part of the threeclasses held annually. 'Ibis 
represents about six percent of the total enlisted student body. 
The court reporting c o m e  is open to aIl enlisted components 
of the JAGC-active, Reserve component, and National 
Guard. Additionally, one b e w e e k  course is designed specif­
ically for the Reserve component 

To qualify for attendance, applicants must score at least a 
twelfth-grade level in English reading comprehension and 
composition; successfully type forty net words-per-minute; 
have nine months' retention on active duty upon completion 
of the come; be interviewed by the chief legal NCO of the 
command; and have 4 clerical score of 110 or higher. Appli­
cants must be high-school graduates and qualified in military 
occupational specialty 71D. Qualifications can be found in 

Department ojthe Army Pbmphlet 351-4,table 9-6, and Army 

When an applicant reports for his or her interview, Iexpect 
the chief legal NCO to be candid in his or her assessment con­
cerning the applicant's capability to pass the course and, more 
importantly, to be an effective court reporter. The focus of 
this interview should be on the applicant's written or oral 
communicative skills. We are doing a disservice to our sol­
diers and the JAGC by recommending a soldier who likely 
will have difficulty passing the come. Applications must be 
processed through the chain of command, including the com­
mand's reclassification authority, who in turn will forward the 
application to United States Army Personnel Command PER-
SCOM). Waivers of the prerequisites will be handled on a 
case-by-v  basis. 

The formal application must include'thefollowing: 

a. Statement of interview and recommenda­
tion from the chief Iegd'NCO. 

b. Hearingtest. 

c. 	Typing test (administered by the Educa­
tion Center). 

' 	 d. Statement from the commander (verify­
ing height, weight and physical training 
qualification of the applicant). 

h 

.­

-
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61 

r'. 

e.' Copy of 2A and 2-1. 

f. TABE-Dtest. 

g. 	 RETAIN worksheet (from reenlistment 
office or post reclassification authority). 

The course is taught Jointly by Army and Navy representa­
tives and consists of five weeks of intense training. During 
the f i t  week, Army students receive computer training, typ­
ing tests. a basic grammar test, grammar and word usage 
classes, and familiarization in closed microphone reporting. 
On the fifth day Army, Navy, and Coast Guard students are 
combined to form one class for the remainder of the course. 
Live dictation for transcription is performed daily. Each tran­
script is evaluated and followed by a one-on-one caunseuing 
session. Because many students have displayed 'common 
grammatical deficiencies, basic grammar is now pkt  of the 
training. The grammar classes principally include fundamen­
tals of speech, spelling, dictionary use,punctuation, subject 
and verb agreement, and correct use of pronouns. ' s 

r 


Chief legal NCOs must be active in the application process. 
'Ihe Officeof The Judge Advocate General (OTJAG) liaison 
personnel at PERSCOM must be kept informed of pending 
applications so they can monitor class dates, status of appli­
cants, and follow-on assignments. Upon submission of the 
application, the chief legal NCO should forward a copy of the 
application to Commander, PERSCOM, A T I N  TAPC-EPM-
A, (SFC Ray/SFC Darbasle), 2461 Eisenhower Avenue, 
Alexandria, Virginia 22331-0454. 

Questions concerning the course should be directed to the 
Naval Justice School, Paralegal Division, ATIN Army Rep­
resentative, (SFC Debra Hunt), 360 Elliot Street, Newport, 
Rhode Island 02841-1523. DSN 948-3808/4408. Questions 
concerning application procedures should be directed to the 
OTJAG Liaison'to PERSCOM, (SFC Ray/SFC Darbasie), 
DSN 221-9661. 

I 

~ ~~~~ 

6 

Guard Reserve Affairs Item 

Judge Advocate Guard and Reserve Aflairs Deparcmenl. 
3 TJAGSA 

Improper Wear of the Army Uniform 

Occasionally, members of the National Guard and h y 
Reserve wear the Army uniform in inappropriate situations. 
These circumstances typically involve the promotion of com­
mercial or political interests. Moreover, opinions by the 
Office of the Judge Advocate General reveal that this has been 
a persistent problem. An information paper prepared by the 
Standards of Conduct Office, Office of The Judge Advocate 

General, defines the times and circumstances when weking 
the Army uniform is prohibited. The information paper will 
be distributed at the kmaining academic year (AY) 1993 on­
site training programs (on-sites), the Reserve Component 
Workshop, and all AY 1994 on-sites. Copies may be reqdest­
ed through the Guard and Reserve Affairs Department, 
ATTN: JAGS-GRA (MAJ Sposato), Charlottesville, VA 
22901-1781.or by fax at (804) 972-6386. 

CLE News 

+i courses are managed by means of the Army Training Require­
1. Resident Course Quotas 	 ments and Resources System (ATRRS), the Army-wide auto­

mated quota management system. The ATRRS school code 
Attendance at resident CLE burses at TheJudge Kdvocate for TJAGSA is 181. If you do not have a confimed quota 

General's School (TJAGSA) is restricted to those who have in ATRRS, you do not have a quota for a TJACSA CLE 
been allocated student quotas. Quotas for TJAGSA CLE course. Active duty service members must obtain quotas 
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through their directorates of training or through equivalent 
agencies. Reservists must obtain quotas through their unit 
training offices or, if they are nonunit reservists, through 
ARPERCEN, ATIN: DW-OPS-JA, 9700 Page Boulevard, 
St. Louis,MO 63132-5200. Army National Guard personnel 
request quotas through their unit training offices. ,Toverify a 
quota, ask your training office to provide you with a screen 
print of the ATRRS R1 Screen showing by-name reservations. 

2. TJAGSACLE Course Schedule 

1993 

17-21 May: 36th Fiscal Law Course (5F-F12). 

17 May4 June: 36th Military Judges Course (5F-F33).. 

18-21 May: 93 USAREUR Operational Law CLE (5F-
F47E). 

24-28 May: 43rd Federal Labor Relations Course (5F-
F22). 

7-11 June: 118th Senior Officer Legal Orientation Course 
(5F-Fl). 

7-1 1 June: 23rd Staff Judge Advocate Course (5F-F52). 

14-25 June: JA Officer Advanced Course. Phase I1 (5F-
F58). 

14-25 June: JA Triennial Training (5F-F57). 

12-16 July: 4th Legal AdministratorsCourse (7A-550Al). 

14-16July: 24th Methods of Instruction Course (5F-F70). 

19 July-24 September: 131st Officer Basic C o w  (5-27-
C20). 

19-30 July: 132nd Contract Attorneys C o w  (5F-F10). 

2 August 93-13 May 94: 42nd Graduate Course (5-27­
(22). 

2-6 August: 54th Law of WarWorkshup (5F-F42). 

9-13 August: 17th Criminal Law New Developments 
Course (5F-F35). 

16-20 August: 11th Federal Litigation Course (5F-F29) 
1 ­(formallyconducted in October/November). 

16-20 August 4Lh Senior Legal NCO Management Course 
(5 12-71D/E/40/50). 

23-27 August: 119th Senior Officer Legal Orientation 
Course (5F-Fl). 

30 August-3 September: 16th Operational Law Seminar 
(5F-F47). -20-24 September: 10th Contract Claims,Litigation, and 
Remedies Course(SFF13). 

3. Civilian Sponsored CLE Courses 
I ' 

> * July 1993 
~ .I ? I  

14:  Western *MountainsBanlmptcy Law Institute, 
Jackson Hole, WY, 

For further inform civilian courses, please Contact 
the institution offering the course. The ad 
the March 1993 issue of The Army m e r .  

, 
4. Mandatory Continuing Legal E'ducation Jurisdictions 
and Reporting Dates 

Jurisdiction PeDortine Month -
Alabama** 31 December annually 
Arizona 15 July annually 
Arkansas 30 June annually 

h1 February annually 
Colorado Anytime within three-year period 

31 July biennially 
Assigned month triennially 

Georgi P 31 January annually 
Idaho Admission date triennially 
Indiana 31 Decemberannually 
'Iowa 

r , 

Kentucky' 1I 30 June annually . 

huiSiaM* #I 31 fanuary annually 
8 % 

Michigan 31 March annually 
Minnesota 
Mississippi** 1 August annually 
MiSSOuri 31 July annually 
Montana 1 March annually 
Nevada 1 March annually 
New Mexico 30 days after program 
North Carolina** 28 February of succeeding year 
North Dakota 31 July annually c 

Ohio* I 31 January biennially
l i '  

I Oklahoma** 15 February annually 

32 APRIL 1993 THE ARMY LAWYER DA PAM27-50-245 



Oregon Anniversary of date of birth-new 
admittees and kinstated members 
reportafter’aninitial oneyear 
period; thereafter hennially 

Pennsylvania** Annually as assigned 
/

South Carolina** 15 January annually 

Tennessee* 1March annually 

Texas Last day of birth month 

Utah 31 December biennially 

Vennont 15 July biennially 

Virginia 30 June annually 

Washington 31 January annually 

West Virginia 30 June biennially 

Wisconsin* 20 January biennially 

Wyoming 30 January annually 
For addresses and detailed information. see the January 


1993 issue of TheArmy Ldvyer. 


“Military exempt 

**Military must declare exemption 


’ Current Material of Interest 

1. TJAGSA Materials Available Through Defen 
cal Information Center 

Each year, TJAGSA publishes deskbooks and materials to 
support resident instruction. Much of this material is useful to 
judge advocates and government civilian attorneys who are 
unable to attend courses in their practice areas. The School 
receives many requests each year for these materials. Because 
the disbibution of these materials is not within the School’s 
mission, TJAGSA does not have the resources to provide 

To provide another avenue of availability, some of this 
material is being made available through the Defense Techni­
cal Information Center (DTIC). An office may obtain,this 
material in two ways. The fmt is through a user library on the 
installation. Most technical and school libraries are DTIC 
b6 users.” If they are “school”libraries,they may be free users. 
The second way i s  for the office or organization to become a 
government user. Government agency users pay five dollars 
per hard copy for repm of 1-100 pages and seven cents for 
each additional page over 100. or ninety-five cents per fiche 
copy. Overseas users may obtain one copy of a report at no 
charge. The necessary information and f m s  to become reg­
istered as a user may be requested from: Defense Technical 
Information Center, Cameron Station. Alexandria, VA 22314­
6145. telephone (202)274-7633, AUTOVON 284-7633. 

Once registered, an office or other organization may open a 
deposit account with the National Technical Information Ser­
vice to facilitate ordering materials. Information concerning 
this procedure will be provided when a request for user status 
is submitted. 

Users are provided biweekly and cumulative indices. These 
indices are classified as a single confidential document and 
mailed only to those DTIC users whose organizations have a 
facility clearance. This will not s e c t  the ability of organiza­
tions to become DTIC users, nor will it affect the ordering of 
TJAGSA publications through DTIC. All TJAGSA publica­
tions are unclassified and the relevant ordering information, 
such as DTIC numbers and titles, will be published in The 
Army Lawyer. The following TJAGSA publications are avail­
able through DTIC. The nine character identifier beginning 
with the letters AD are numbers assigned by DTIC and must 
be used when ordering publications. 

Contract Law 

AD A239203 	Government C o n a t  Law Deskbook Vol I/ 
JA-505-1-91(332 pgs). 

AD A239204 	GovernmentContractLaw Deskbook,Vol2/ 
JA-505-2-9 1 (276 PgS). 

AD B144679 	FiscalLaw Course Deskbook/JA-506-90 (270 
Pgs). 

Legal Assistance 

AD BO92128 	 USAFEUR Legal Assistance H a n d W  
JAGS-ADA-85-5 (315 pgs). 

’&h 8 4 2 1  	RealProperty Guide-Legal AssistanceIJA­
261-92 (308 pgs). 

AD B 1470% 	 Legal Assistance Guide: Office Directory/ 
JA-267-90 (178 pgs). 

p. 
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AD B164534 NotarialGuidelJA-268(92)(136 p&. Developments, Doctrine and Literature 


AD A228272 Citation,Fifth Edition/JAGS-DD-92 

P. 

AD A246325 

kD A244874 

AD A244032 

AD A241652 

AD B 156056 

AD A241255 

AD A246280 

AD A259022 

AD A256322 

Family Law GuideflA 263-9 

Office Administration Guide/JA 271-91 (222 
Pgs). 

Legal Assistance: Living Wills GuiddJA­
273-91 (171 PgS). 

Model Tax Assistance Guide/JA 275-91 (66 
Pgs). 

Consumer Law GuidelJA 

Tax Information Series/JA 269(93) (1 17 pgs). 

tance: Peployment GuidelJA-

All States Income Tax Guide-

AD A255038 Defendve Federal Litigation/JA-200(92)(840 
a cPgs). 

AD k255346 	Reports of Survey and Line of Duty 
DeterminationdJA 231-92 (89 pgs). 

AD A255064 	Government InfAation 
235(92) (326 pgs). 

*AD A259047 AR 15-6 Investigation~JA-281(92)(45 pgs). 

t . '  

AD A256772 	 The Law of Federal 82> 
(402 pgs). 

AD A255838 	 The Law ofFederal Labor-Management ;' 
Relations/JA-211-92(430 pgs). 

AD B100212 	 Reserve Component Criminal Law P 4  
JAGS-ADC-86-1(88 pgs). 

*AD A260531 ses De.skbooWA 

AD B 137070 al Law, Unauthorized A b  
JAGS-ADC-89-3 (87 pgs). 

AD A251 120 	CriminalLaw, Nonjudicial PunishmenVJA­
330(92) (40 pgs). 

AD A251717 	 Senior Officers Legal OrientatiodJA 320(92) 
(249 Pgs). 

AD A251821 Trial Counsel and Defense Counsel Hand 
. I book/JA 31q92) (452 pgs). 

AD A233621 	United States Attorney ProsecutodJA-338-
P i  (331 pgs): 

f L I * .  , I 

AD B136361 Reserve Component JAGCPersonnel Policies 
, I Han AOS-G l(188 pgs). 

t 
The following CID publication also is available through 

. I7 

AD A145966 	USAClDC Pam 195-8, Crimin 
Investigations, Violation of the USC in 

*Indicates new publication orrevkd edition. 

, a Obtaining Manuals for Courts-Martial, 
Army Regularionr, Field Manuals, and Training Circulars. 

1 

* (1) TheU.S. 
timore stocksand distributes DA publications and blank forms 
that have Army-wide use. Its address is: 

Commander , I . ­

~ 	 U.S. Army Publication Ce 
2800 EasternBlvd: 
Baltimore,MD 21220-2896 

n 

F 
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(2) Units must have publications accounts to use any part 
of the publications distribution system. The following extract 
from AR 25-30 i s  provided to assist Active, Reserve, and 
National Guard units. 

The units below are authorized publica­
tions accounts with the USAPDC. 

0 Active Amx. 

(a) Units organized under a PAC, A 
PAC that supports battalion-size units will 
request a consolidated publications account 
for the entire battalion exdept when subordi­
nate units in the battalion aregeographically 
remote. To establish an account, the PAC 
will forwarda DA Form 12-R (Request for ' 

Establishment of a Publications Account) 
and supporting DA 12-senes forms through 
their DCSIM or DOIM, as appropriate, to 
the Baltimore USAPDC, 2800 Easter 
Boulevard, Baltimore, MD 21220-2896. 
The PAC will manage all accounts estab­
lished for the battalion it supports. (lnstruc­
tions for the use of DA 12-series forms and 
a reproducible copy of the fans  appear in 
DAPam.25-33.) 

(b) Units not organized under a PAC. 
Units that are detachment size and above 
may have a publications account To estab­
lish an account, these units will submit a 
DA Form 12-R and supporting DA 12-series 
forms through their DCSIM or DOIM, as 
appropriate, to the Baltimore USAPDC, 
2800 Eastern Boulevard, Baltimore, MD 
21220-2896. 

(c) St& sections of FOAs, UACOMs, 
installations, and combat divisions. These 
staff Sectionsmay establish a single account 
for each major staff element. To esfablish 
an account, these units will follow the pro­
cedure in (b)above. 

(2) ARNG uru'rs that are company size to 
State adjutants general. To establish an 
account, these units will submit a DA Form 
12-R and supporting DA 1Zseries forms 
through their State adjutants general to the 
Baltimore USAPDC, 2800 Eastern Boule­

1 vard. Baltimore, h4D 21220-2896. 

(3) USAR units that are company size 
and above and st@ sectionsfrom division . 
level and above. To establish an account, 
these units will submit a DA Form 12-R and 
supportingDA 12-series forms through their 
supporting installation and CONUSA to the 
Baltimore USAPDC,2800 Eastern Boule­
vard, Baltimore, MD 21220-2896. 

(4) RUTG elements. To establish an 
account, ROTC regions will submit a DA 
Form 12-R and supporting DA 1Zseries 
forms through their supporting installation 
and TRADOC DCSIM to the Baltimore 
USAPDC, 2800 Eastern Boulevard, Balti­
more, MD 21220-2896. Senior and junior 
ROTC units will submit a DA Form 12-R 
and Supporting DA 12-~erie~forms through 
their supporting installation, regional head­
quarters, and TRADOCDCSIM to the Bal­
timore USAPDC,2800 Eastern Boulevard, 
Baltimore,MD 21220-2896. 

Units not described in [the paragraphs] 
above also may be authorized accounts. To 
establish accounts, these units must send 
their requests through their DCSIM or 
DOIM, as appropriate, to Commander, 
USAPK, A m ASQZNV, Alexandria, 
VA 22331-0302. 

Specific instructions for establishing ini­
tial distribution requirements appear in DA 
Pam. 25-33. 

I f  your unit does not have a copy of DA Porn. 25-33, you 
may request one by calling the Baltimore USAPDC at 
(301) 671-4335. 

(3) Units that have established initial distribution require­
ments will receive copies of new, revised,and changed publi­
cationsas soon as they are printed. 

(4) Units that requirepublications that are not on theirini­
tial distribution list can requisition publications using DA 
Form 4569. All DA Form 4569 requests wilt be sent to the 
Baltimore USAPDC. 2800 Eastern Boulevard, Bdtimore, MD 
21220-2896. Thisoffice may be reached at (301) 6714335. 

(5) Civilians can obtain DA Pams through the National 
Technical Infonnatian Senice ("IS), 5285 PortRoyal Road, 
Springfield, Virginia 22161. They can be reached at (703) 
487-4684. 

(6) Navy, Air Force, and Marine JAGS can request up to 
ten copies of DA Pamsby writing to U.S.Army Publications 
Distribution Center, ATIN DAIM-AFT-BD, 2800 Eastem 
Boulevard, Baltimore; MD 21220-2896. Telephone (301) 
671-4335. 

3. LAAWSBulletin Board Service 

a. The Legal Automated Army-Wide System (LAAWS) 
operates an electronic bulletin board (BBS) dedicated to serv­
ing the h y legal community and certain approved DoD 
agencies. The LAAWS BBS is the successor to the OTJAG 
BBS fomedy operated by the OTJAG Information Manage­
ment Office. Access to the LAAWS BBS currently is restrict­
ed to the following individuals: 
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1) Active duty Arrhy Judge Advocates; 
> I , 

attorneys employed e Department of the 
* , 

3) h y Reserve and Army National Guard judge advo­
cates on active duty, or employed full time by the federal gov­
ernment; & I 

istrators, noncommis­
5 ­sioned officers,and ~ ” k t  

5) Civilian legal support staff employed by the Judge 

6) Attorneys (military and civilian) employed by certain 
supported DOD agencies (e.g., DLA, CHAMPUS, DISA. 
HQS); 


I 

7) Individualswith approv n exceptiom to poli-
CY. 

icy should be sub-

W 

at Fort Belvoir, Virginia. In addition to this physical transi­

tion, the system has undergone a number of bard 

software upgrades. Th ow‘rps on a 804 

and all lines +e capa rating at ‘speeds up to 9600 

baud, While these changes wilf be transpamk to-themajor& 

of users, they will increase the efficiency of‘theBBS, and pro­

vide faster access to thob with h 


um&ous TJAbSA pub1 
LAAWS BBS. Users can sign on by dialing cokmercial 
(703) 805-3988,or DSN 655-3988with the followingtelecpm­
munications configuration: 9600/2400/1200 baud; parity­
none; 8 bits; 1 stop bit; fullduplex; Xon/?Coffsupported; 
VTlob or ANSI  terininalemulation. Once logged on, the sys­
tem greets the user with an &ming menu. Members,need 
only answer the prompts to call up anddownload desired pub­
lications. The system will ask a new user to answer several 
questions and tell him or her that access will be granted to the 
LAAWS BBS after receiving membership confirmation, 
which takes approximately twenty-four hours. The Army 
Lawyer will publish information on new publications and 
materials as they become availablethrough the LAAWS BBS. 

Bulletin Board Service. * . 
, 

jl (1) Log gn to the LAAWS BBS using ENABLE and the 
communicationsparameters listed in subparagraphc. above. 

(2) If you have never downloaded filesbefore, you will 
need ‘the file decompressionutility program that the LAAWS 
BBS uses to facilitate rapid transfer over the phone lines. 
This program is known as the P K U ”  utility. Todownload ­
it on to your hard ,take the following actions after log­
ging on: ’ 

< . 

(a) When the system asks,“Main Board Command?” 
Join a conferenceby entering ti]. 

(b) From the Confehce Menu, select the Automation 
Conferenceby entering‘[121an it the enter key when ask to 

(c) Once you have pined the AutomationConference, 
enter [d] to Bwnload a file off the Automation Conference 
menu. 

110.exel. m his is the PKUNZIPutility file. 

prompted’to select a communicationsprotmo~, 
enter [XIfor &modem protocol. 

stem will respond by giving you data such 
as download time and file Size. You should then press the F10 
key, which will give you a top-line menu. If you are using 
ENABLE 3.XX’ from this menu, select [fl for Eiles, followed 
by [r] for aeceive, followed by Ix] for X-modem protocol. 
The menu will then, ask for a file name. Enter ­
[c:\PkzllO.exe]. 

I , 

(g) If you are us ENABLE 4.0 select the PROTO-
COL option and Select which protocol you wish to use X­
modem-checksum.Next select the RECEIVE option and enter

’ the file name “pkzl1O.exe“ at the prompt. 

(h LAAWS BBS and your computer will take 

over from here. Downloading the file takes about fifteen to 


Utes. ENABLE will display information on the 

the transfer as it occurs. Once the operation is 


complete the BBS will display the message ”File transfer 

completed..” and information on the file. ’ Your hard drive 

now wil1,have th version of the decompression 


don the conferen 

to decompress. or “explode,” the program itself. To accomplish 
this, boot-up into DOS and enter [pkzllo] at the prompt
The PKUNZIP utility will then execute, convertingits files to 
usable format. When it has completed this process, your hard ­
drive will have the usable, exploded version of the PKUNZIP 
utility program; as well as all of the compression/decompres­
sion utilities used by the LAAWS BBS. 
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(3) To download a fie. after logging on to the LAAWS 
BBS. take the following steps: 

.. 

(a) When asked to select a "Main Board Command?" 
enter [d] to Qownload a file. 

(b) Enter the name of the want to download 
from subparagraph c, below. A listing of available files can 
be viewd by selectingEile Directoriesfrom the main menu. 

(c) When prompted to selecta communicationsprom­
col, enter [XIfor X-modem (ENABLE)protocol. 

(d) After the LAAWS BBS responds with the the and 
size data, you should press the F10 key, which will give you 
the ENABLE top-line menu. If you are using ENABLE 3.XX 
select [f'J for Files, followed by [r] for Eeceive, followed by
[XI for X-modem protocol. If you are using ENABLE 4.0 
select the PROTOCOL option and select which protocol you 
wish to use X-modemchecksum. Next select the RECEIVE 
option. 

(e) When asked to enter a fie w e  enter [c:\xxxxx. 
yyyl where xxxxx.yyy is the name of the file you wish to 
download. 

(0m e  computers take over from here. 0r;ce b e  oper­
ation is complete the BBS will display the message "File 
transfer completed.." and informationon the file. The file you 
downloaded will have been saved on your hard drive. 

(g) After the fie transfer is complete, log-off of the 
LAAWS BBS by entering [gl to say Good-bye. 

(4) To use a downloaded file, take the following steps: 

(a) If the file was not compressed, you can use it in 
ENABLE without prior conversion. Select the file as you 
would any ENABLE word processing file. ENABLE will 
give you a bottom-line menu containing several other word 
processing languages. From this menu, select "ASCII." After 
the document appears, you can process it  like any other 
ENABLE file. 

If the me was w i n g  thsion) you will have to "explode9' it before entering the 
ENABLE program. From the DOS operating system C:b 
prompt, enter [pkunzip(space)xxxxxzip] (where 'lxxxxx.z~p" 
signifies.the name of the file you downloaded from the 
LAAWS BBS). The PKUNZIP utility will explode the com­
pressed file and make a new file with the same name, but with 
a new ".DOC" extension. Now enter ENABLE and call up 
the exploded file ''XXXXX.DOC", by following instructions 
in paragraph (4)(a), above. 

e. TJAGSA Publications Available Through
BBS. The following is a current l i t  of TJAGSA publications 
available for downloading from 'the LAAWS BBS (Note that 
the date UPLOADED is the month and year the file was made 
availableon the BBS; publication date is available within each 
publication): 

FILE N A W  ' JJPLOADED DESCRrPTlON 
199O-YIRZIP January 1991 	 1990ContractLaw Year in 

Review in ASCII fma t .  
It was Originally provided 
at the 1991Government 
Contract Law Symposium 
atTJAGSA. 

1991-YTRZlP January 1992 TJAGSAContractLaw 
I. 1991Year in Review

\' ' Article. 

505-1.ZlP . June 1992 	 Volume 1of the May 1992 
ContractAttorneys 

- CourseDeskbook. 
505-2.h 	 Volume 2 of the May 1992 

Contract Attorneys 
CourseDeskbook. 

506.zIp November 1991 TJAGSA Fiscal Law 
" Deskbobk, Nov. 1991. 

93CLASS.ASC July 1992 

93CLASS.EN 'July 1W 

93aS,ASC 

A L A W Z ~  June 1gg(-j 

, &  

CCLRZIP September 
' 1990 

FY TJAGSA Class 
Schedule; ASCII. 
FY TJAGSA Class 
Schedule; ENABLE2.15. 
FY TJAGSA Course 
Schedule; ASCII. 
FY TJAGSA Course 
Schedule;ENABLE 2.15. 
TheArmy Lawyer1 
Military Law Review 
Database (Enable 2.15).
Updated through I 1989 
Army Lawyer Index. It 
includes a menu system 
and an explanatory 
memorandum, 
ARL;AWMEM.WPF. 

ContractClaims, 
Litigation, Litigation,& 
RellleditS 

FISCALBKm .November1990 November 1990 , 

Fiscal Law Deskbook 
FS0_201ZIP October 1992 	 Updateof FSO 

AutomationProgram 
JA200AZp Federal 

Litigation,PartA, Aug. 92 

JA200BZIP August 1992 	 DefensiveFederal 
Litigation,part B, Aug. 92 

JA21OZIP October 1992 	 Law of Federal 
Employment, Oct 92 

JA211ZIP August 1992 	 Law of Federal 
Labor-Management 
Relations,July 92 
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JqLEN A W  ' .(WLOADEI?* 
JA32OZIP July 1992 ' 

I -


JA330ZIP July 1992 

JA4221ZIP i May1992 

JA4222ZIP , May 1992 . 

JA509ZIP Oct 1992 

f l m  YPLOADED 
JA231ZIP October 1992 

I 

ugust 1992 

s 

JA235ZIP h 1992 
I 


JA24lZIP March 1992 
JA26OZIP October 1992 

JA261ZIP March 1992 
' 

Senior Offi&rs' Leg 
Orientation Criminal Law 
Text, May 92 
Nonjudicial Punishment-
Programmed Text, Mar. 92 

Crimes and Defenses 
Deskbook, July 92 
operational Law 
Handbook, Disk 1 of 2 
operational Law 
Handbook, Disk 2 of 2 
TJAGSA Deskbook from 
the 9th Contract Claims, 

Reports of Survey and
Line of Duty 
Determination+ 
Programmed Instruction 

Government Information 
Practices, July 92. 
Up&tesJA235ZIP. 
Government Information 
practices 
Fedeh Tort ClaimsAct 
Soldiers' and Sailors' 
Civil Relief Act Update, 

I .SeDt 92 
I I 

1 Litigation, & Remedies 
Course held Sept. 92 

) JAG School Report to 
DSAT 

'TJAGSACriminal Law 
New Developments 
Course Deskbook. Aug. 92 
Section 1 of the 
TJAGSA's Annual Year 

in Review for CY 1991 as 

presented at the Jan92 

Contract Law Symposium ,-


Volume 2 of TJAGSA's 

Annual Review of 

Contract and Fiscal Law 

for CY 1991 


Volume 3 of TJAGSA's 

Annual Review of 1 


Contractand Fiscal Law 


Legal Assistance Real 
IProperty Guide 

Legal Assistance Wills 
Guide 

" I  

Legal Assistance Office 
Directory 
Legal Assistance No 

Series 
Legal Assistance Offce 
AdministrationGuide 

Legk Assistance 
Deployment Guide. 
Uniformed Services 
h e r  Spouses' protection 
Act4utl ine and 
References 
Model Tax Assistance 

AR 15-6 Investigations 
Senior Oftic&' Legal 
Orientation 

JAGSCHLZIP Mar1992 

ND-BBSZIP July 1992 ' 

VlYIR91pP . January 1992 
, 

j 

V2YIR91.ZIP January 1992 

,V3YIR91ZIP January 1992 
t 

JA262ZIP March 1992 

JA267 March 1992 

JA268ZIPI . h 1992 

JA269ZP March 1992 
1 , 

JA271ZIP March 1992 

I .  " 

JA272ZIP March 1992 

1992 

1992 

JA276Z March 1992 
JA281Z March 1992 
JA285ZIF' March 1992 

' f0rCY 1991 

YIR89.ZIP ' J 	 Contract Law Year in 
Review-1989 

f. Reserve and National Guard organizations without 
,organic computer telecbmmunications capabilities, and indi­
vidual mobilization augmentees (IMA), having a bona fide 
military need for these publications. may request computer 
diskettes containing the publications listed hbove from the 
appropriate proponent academic division (Administrative and 
Civil Law; Criminal Law;,Contract Law; International Law; 
or Developments, Doctrine, and Literature) at The Judge 
Advocate Gkneral's School, Charlottesville,Virginia 22903­
1781. Req& must be accompanied by one 5Wnch or 3 1h­
inch blank, formatted diskette for each file. In addition, 
requests from IMAS must contain a statement which verifies 
that they need the requested publications for purposes related 

eto their military praktice of law. 

g. Questions or suggestions concerning the availability of 
TJAGSA publications on the LAAWS BBS should be sent to 

JA285AZIP March 1992 ' ' Senior Officers' Legal ' 

Orientation Part 1/2 

JA285BZIP &h 1992 ' 	Senior Officers' Legal 
Orientation Part2t2 

SJAOffice Manages's 
Handbook 

JA301ZIP July 1991 ' ' 	 Unauthorized A b k n G !  
Programmed Text, July 92 

JA3 lOZIP uly 1992 	 TrialCounsel and Def&se 
Counsel Handbook, July 
1992 
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TheJudge Advocate General’sSchool,Literature and Publica­
tions Office, ATTN: JAGS-DDL, Charlottesville, VA 
22903-1781. For additional information concerning the 
LAAWS BBS, contact the System Operator, SFC Timr“ 	 Nugent, COMM (703) 805-2922, DSN 655-2922, or at the 
address in paragraph a, above. 

4. TJACSA Information Management Items. 

a. Each member of the staff and faculty at The Judge 
Advocate General’s School (TJAGSA) has access to the 
Defense Data Network (DDN) for electronic mail (e-mail). 
To pass information to someone at TJAGSA, or to obtain an 
e-mail address for someone at TJAGSA. a DDN user should 
send an e-mail message to: 

b. Personnel desiring to reach someone at TJAGSA via 
DSN should dial 934-7115 to get the TJAGSA receptionist; 
then ask for the extension of the office you wish to reach. 

c. The Judge Advocate General’s School also has a toll­
free telephone number. To call TJAGSA, dial 1-800-552­
3978. 

5. The Army Law Library System 

a. With the closure and realignment of many Army instal­
r“ ’  	 lations. the Army Law Library System (ALLS) has become 

the point of contact for redistribution of materials contained in 
law libraries on those installations. The Army Lawyer will 
continue to publish lists of law library materials made available 
as a result of base closures. Law librarians having resoufces 
available for redistribution should contact Ms. Helena Daidone, 
JALS-DDS, The Judge Advocate General’s School, U.S. 
Amy,  Charlottesville, VA 22903-1781. Telephone numbers 
are DSN 274-7115, ext. 394, commercial (804) 972-6394, or 
fax (804) 972-6386. 

b. The following materials have been declared excess and 
are available for redistribution. Please contact the library 
directly at the address below. 

Mrs. Cheryl S. Fields 

U.S.Army Chemicaland Biological Defense Agency 

Aberdeen Provitlg Ground,Maryland 2101-5423 


DSN 584-1288 

Commercial (410) 671-1288 or671-2289 


Copies . .Available ltem D e s c n ~ t ~ ~ g  

2 

2 

2 

2 

Decisions of the ComptrollerGeneral 
of the United States, March 1992, vol. 
71, p ~ .289-342 

Decisionsof the ComptrollerGeneral 
of the United States. April 1992, vol. 
7 1 . p ~ .343-381 

Decisions of the ComptrollerGeneral 
of the United States,May 1992, vol. 
71, pp. 383420 

Decisions of the ComptrollerGeneral 
of the United States,June 1992, vol. 
71, pp. 421445 

6. Errata 

a The Role qfthe Military in Emerging Democracies, an 
international law note printed in the December 1992 issue of 
The A m y  Lavyer, incorrectly identified the hosts of a confer­
ence for the emerging democracies of Central and Eastern 
Europe as the ‘‘European Community.” The conference,how­
ever, was organized, planned, and run by the European Com­
mand-specifically, COL Jim Burger, LTC Dick Ketler, and 
the Office of the LegalAdvisor. European Command. 

b. Using the Uniformed Former Spouses’ ProtectionAct to 
Collect Child Support, a family law note printed in the Janu­
ary 1993 issue of The Army Lawyer, incorrectly listed the 
address for the Army’s designated agent for service. The cor­
rect address is: 

Defense Finance and Accounting Center 

Indianapolis Center 

A m DFAS-IN-DGG, MAIL STOP22 

8899 East 56th Smeet 

Indianapolis. IN 46249-0160 


‘US. Government PdntlngOmce: lS93 - 341-976/8ooo2 
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