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Foreword

Lieutenant Colonel Lawrence J. Morris
Professor and Chair, Criminal Law Department
The Judge Advocate General’s School, United States Army
Charlottesville, Virginia

Welcome to the second consecutiggmposium on recent  last days of September. In addition, the approval of Judge
developments in military justice. This collection of articles, by Effron to replace the late Judge Wiss means that this will be the
the members of the criminal law and procedure department afirst term in almost two years that all five members of the court
The Judge Advocate General's School, provides a comprehenwill be engaged throughout the term. This should decrease the
sive overview and critical analysis of what's new in military burden on Senior Judge Everett and the federal judges who sit
justice. Not all articles fit in this month’s issue, so the rest of on the CAAF from time to time. A “regular lineup” of judges
the symposium, which will include articles on search, seizure,may also yield a more cohesive court with more clarity to its
and urinalysis, fifth amendment and Article 31, unlawful com- opinions and fewer of the concurrences, partial concurrences,
mand influence, and instructions, will run in the May issue.  and dissents that have become increasingly common.

These are not “year in review” articles because they do not Finally, a word about citations. As most practitioners know,
necessarily address every case of the past year. Each article the military courts changed their names in 1994; regular readers
not so much a digest as a treatment of an area by the person wtaye familiar with the footnotes that have accompanied articles
studies and teaches it. The primary focus is on the justice pracsince then that explain this change. In short, nothing but the
titioner, the counsel, judges, and SJAs who work in the military names of the courts have changed. The service courts became
justice system. The pieces are, however, designed to be botknown as courts of criminal appeals, instead of courts of mili-
“practitioner” pieces, in that they speak directly to those who tary review, and the Court of Military Appeals became the
work in the system, as well as analytical works that deliver the Court of Appeals for the Armed Forces. Along with the name
authors’ best sense of the state of the law and its likely path inchanges came a change in citation forms. The service courts

the future. simply carry different parenthetical identifying information.
For example, the old N.M.C.M.R. became N.M.Ct.Crim.App.
There have been no changes toNtamual for Courts-Mar- For the Court of Appeals for the Armed Forces, however, there

tial since last March’s symposium. Accordingly, the authors is no longer any parenthetical information provided in the
focus on the more than 200 opinions issued by the CAAF andWest's Military Justice Reporters. If an M.J. citation is fol-
the service courts as well as a few important civilian cases. Thdowed by only a date in the parenthesésg(, 45 M.J. 168
recent symposiums follow in the rich tradition of the “COMA (1996)), then the opinion is from the CAAF. The citation will
Watch” articles of the pasthut the authors also address signif- only carry information designating the court if it is one of the
icant opinions of the service courts that might ripen into CAAF service courts. In addition, some of the opinions in the articles
opinions or which provide law that is binding on a particular have not been published yetin the Military Justice Reporter and
service and instructive to all. still carry slip opinion citations. This is because of a recent
delay in the transmission of CAAF opinions to West Publish-
The 1997 CAAF term is well underway and the court has ing.
begun to regularly issue opinions. This is unlike its practice in
recent years when most opinions have been issued during the

1. Thereis always a presumption attached to labeling something “annual,” and while that is permissible no sooner thach yharsee will await further iter-
ations before attaching that adjectivef. Military Justice SymposiunArmy Law., Mar. 1996.

2. See, e.gCriminal Law Division,Significant Decisions of the Court of Military Appeals: 1982-1988 M. L. Rev. 79 (1984).
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The Long Arm of Military Justice: Court-Martial Jurisdiction and the Limits of Power ?!

Major Amy Frisk
Professor, Criminal Law Department
The Judge Advocate General’s School, United States Army
Charlottesville, Virginia

Introduction States Court of Appeals for the Third Circuit (Third Circuit)
concluded that the Marine Corps lacked personal jurisdiction to
There are five elements of court-martial jurisdiction: (1) try a Reserve Component Marine for crimes he committed
The court-martial must be convened by an officer empoweredwhile a member of the Regular Component.
to convene it; (2) The court-martial personnel must have the
proper qualifications; (3) The charges must be properly Impact of Service Regulations Upon Convening Authority
referred to it by competent authority; (4) The accused must be
a person subject to court-martial jurisdiction; and (5) The In United States v. Kohuthe CAAF considered the impact
offense must be subject to court-martial jurisdicéolm. recent of service regulation violations on statutory authorizations to
decisions addressing court-martial jurisdiction, the courts convene courts-martial. The accused pled guilty at a special
addressed several of these elements. court-martial to two specifications of assault. The incident giv-
ing rise to the charges had previously been the subject of a state
In United States v. Kohyitthe United States Court of criminal prosecutiof. On appeal, Kohut claimed that the court
Appeals for the Armed Forces (CAAF) addressed the power oflacked jurisdiction over these offenses because a Navy Instruc-
the convening authority to convene courts in the face of a ser-tion abrogated the power of the convening authority to convene
vice regulation that appears to limit that authority. In other the court. Section 0124 of the Manual of the Judge Advocate
cases, the service courts addressed various aspects of subjeBeneral Manual (JAGMAN) provides that, once a servicemem-
matter and personal jurisdiction. The most intriguing case of ber has been tried for an offense in the state court, court-martial
the year, however, was not decided by a military appellateis permitted only if essential to the interests of justice and upon
court. InMurphy v. Daltorf the United States Court of Appeals permission of the Navy's Judge Advocate General (JAGhe
for the Third Circuit considered whether a member of the appellant claimed the government violated section 0124
Reserve Component could be recalled to active duty under Arti-because the Navy JAG did not give permission to court-matrtial
cle 2(d)(2)(A) of the Uniform Code of Military Justfo® stand the accuseéf. The appellant’s theory was that the Secretary of
trial for crimes committed while formerly a member of the Reg- the Navy, in promulgating section 0124 of the JAGMAN, with-
ular Component. In a decision that directly contradicts the held from the convening authority the power to convene a
Court of Military Appeal% holding on this issuéthe United

1. SeeMcDonald v. Mabee, 243 U.S. 90, 91 (1917): “The foundation of jurisdiction is physical power” (Holm&eelglsdJnited States ex. rel. Mayo v. Satan
and His Staff, 54 F.R.D. 282, 283 (W.D. Pa. 1971):

He alleges that Satan has on numerous occasions caused plaintiff misery and unwarranted threats, against the willtb&ipBanaiff,has
placed deliberate obstacles in his path and has caused plaintiff's downfall. Plaintiff alleges that by reason of thtzseladd8prived him
of his constitutional rights . . . .We question whether plaintiff may obtain personal jurisdiction over the defendantdicidlislistrict.

2. ManuaL For CourtsMARTIAL, United States, R.C.M. 201(b)(1)-(5) (1995 ed.) [hereinafter MCM].

3. 44 MJ. 245 (1996).

4. 81 F.3d 343 (3rd Cir. 1996).

5. UCMJ art. 43 (1988).

6. On 5 October 1994, the National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, 108 Stat. 2668406§8d)the name of the United
States Court of Military Appeals to the United States Court of Appeals for the Armed Forces (codified at 10 U.S.C. § 941 (1995)

7.  Murphy v. Garrett, 29 M.J. 469 (C.M.A. 1990).

8. United States v. Kohut, 41 M.J. 565, 566 (N.M.Ct.Crim.App. 1994).

9. DeP'1oFTHE Navy, JAG NsTRucTion 5800.7C, MNUAL oF THE JuDGE ADVOCATE GENERAL, § 0124 (3 Oct. 90) [hereinafter JAGMAN section 0124]. The Army
announced a similar policy ineB T oF ArRMY, ReG. 27-10, LEGAL SERvICES MILITARY JUsTICE, para. 4-2 (24 June 96) [hereinafter AR 27-10]. The Army policy differs

somewhat from the Navy policy, particularly in the level of approval necessary to try a soldier after a state prosetiuigxrmly the general court-martial con-
vening authority (GCMCA) must give approval to proceed to court-martial. AR 27-10, para. 4-3a.
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court-martial in cases where the offenses had been tried in state Valid Discharge After Action with a View Toward Trial
court. Terminates Personal Jurisdiction

The CAAF addressed the impact service regulation viola-  Vanderbush v. United Statéshould strike fear in the hearts
tions have on the statutory authorizatiato convene courts-  of those serving as chiefs of military justice, especially those
martial. It is a well-settled principle that jurisdictional signifi- stationed overseas. The jurisdictional issue in this case arose
cance should not attach to implementing service regulations infrom a common overseas scenario: a soldier is assigned to one
the absence of express characterization by CondfreTbe unit, but attached to another for administration of military jus-
court examined Article 23 of the UCRand found that “Con-  tice. According to the Army Court of Criminal Appeals
gress’ specific designation of this commander as a conveningfACCA), the government lost personal jurisdicbaver the
authority was not made expressly dependent on service regulaaccused when he was validly discharged from the Army after
tions or secretarial designatioH.” arraignment, but before the trial. The case reminds chiefs of

justice that they must understand key personnel regulations and

The appellant’s attack on jurisdiction also failed on another must personally check to ensure completion of appropriate
level. The court noted that section 0124 of the JAGMAN flagging action to prevent an unintended disch&tg&ven
merely stated Navy policy, and as such, “[ijmposed no legal ormore significant, chiefs of justice must personally secure and
binding restriction on subordinate commanders that deprivedmonitor the extension of an accused or suspect beyond the indi-
courts-martial convened by them of jurisdictidh.Finally, the vidual’s expiration of term of service (ET%).
court held that the Navy Instruction did not create a binding
regulatory procedur®. In Vanderbushthe accused was assigned to the Eighth

United States Army (EUSA), Korea, but performed his military

Practitioners should not interpriébhut as an invitation to  duties in the 2d Infantry Division (2d ID) area of responsibility.
ignore service regulatiorts.Rather, the case reassures govern- In an exceptional series of events, the 2d ID was proceeding to
ment counsel that mistakes in complying with such pofigies court-martial at the precise time that EUSA was completing the
will not limit a convening authority’s statutory right to convene accused’s final outprocessing from the ArfiyThe military
courts. judge arraigned the accused on 30 May 1996, and set the trial

for 26 June 1996. In the meantime, EUSA issued separation

10. Kohut 41 M.J. at 567.

11. In articles 22, 23, and 24 of the UCMJ, Congress specified who may convene general courts-martial, special couatsdrsartialary courts-matrtial, respec-
tively. UCMJ arts. 22-24 (1988).

12. Kohut 41 M.J. at 569 (quoting United States v. Jette, 25 M.J. 16, 20 (C.M.A 1987)).
13. UCMJ art. 23 (1988). Article 23 enumerates who may convene special courts-martial.
14. United States v. Kohut, 44 M.J. 245, 250 (1996).

15. Id.

16. Id. Section 0124 expressly states that the policy is “[n]ot intended to confer additional rights upon the accused.” JAGMADL2éctJAGMAN section
0124,supranote 9.

17. Army judge advocates should be particularly mindful of the requirements of AR 27-10. The proponent of the regutatidndgerAdvocate General of the
Army.

18. InUnited States v. Sloag5 M.J. 4, 8 (C.M.A. 1992), the court considered the jurisdictional impact of noncompliance with an Army policy thahathiees
tried by court martial unless extraordinary circumstances exist and approval is given by the Office of The Judge Advoekt€rbeinal Law Division. The court
similarly concluded that such a policy did not limit the power of statutorily-designated commanders to convenlel cdimesArmy’s current policy on trying retirees
is largely unchanged. AR 27-18upranote 9, para. 5-2b(3).

19. No. 9601265 (Army Ct. Crim. App. Nov. 13, 1996).

20. Courts-martial may only try those persons when authorized to do so under the codesu@@ibte 2, R.C.M. 202(a).

21. The Army operates a system to guard against the accidental execution of specified favorable personnel actionsvdrosatdierst in good standing.e®r

oF ArRmyY, ReG. 600-8-2, BsPENsIONOF FavorABLE PERsoNNEL AcTions (FLaGs), para. 1-8 (1 Mar. 1988) [hereinafter AR 600-8-2]. Imposition of charges, pretrial
restraint or initiation of an investigation into suspected criminal activity all require that the subject’s records be"fitagdidt the unfavorable actiord. paras.

1-11 & 1-12.

22. Soldiers will not be retained past their ETS because they are flagged. AR 68@p8a2ote 21, para. 1-16. The GCMCA, though, may authorize retention
beyond ETS for court-martial actions and for charges, pretrial restraint or investigdtipara 2-8(c).
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orders effective on 15 June 1996. On that date, the accused On the question of validity, the court refused to find that the
flew to his home of record in the United States in possession ofdischarge was invalid because of a fraud committed by the
a valid discharge certificate and final accounting of his pay, accused® The court also rejected the government's mistake of
which was to be mailed to hifi. fact argument. The government argued that the discharge
authority would never have issued the discharge certificate had
In June, the court-martial reconvened without the accused.she known court-martial charges were pending. The court,
The defense counsel moved to dismiss for lack of personahowever, refused to impute the convening authority’s intent to
jurisdiction. The military judge denied the motion, finding that retain the accused to the discharge official who, in the absence
the discharge did not terminate jurisdict®driThe accused filed  of any flagging action and extension approval by the GCMCA,
a Writ of Prohibition, seeking to have the ACCA dismiss the discharged the accused in accordance with the Army proce-
charges. The ACCA defined the issue as “[w]hether court-mar-dures®!
tial jurisdiction was severed when the petitioner was discharged
after arraignment but before charges were resolved by lawful Likewise, the court rejected the government’s argument that
authority.”® the accused’s discharge was invalid due to a mistake of law.
The court examined the provisions in baéthmy Regulation
The Army court examined the discharge to determine (AR) 600-8-2 andAR 635-208% for retaining soldiers beyond
whether it was complete and valid at the time the court-martialtheir ETS while pending court-martial. Contrary to the govern-
reconvened. On the question of completeness, the governmenent’s position, the court held that “[a]Jrraignment by court-
contended that the discharge was not complete because theartial does not operate automatically either to restrict a sol-
Army had not yet prepared to deliver the accused’s finafpay. dier’s eligibility for ETS discharge or to limit the actual author-
The government argued that a final audit by the Defenseity of a properly appointed discharge official to issue a valid
Finance and Accounting Service was required before the ArmyETS discharge®
could deliver final pay to the accus&d.The court easily
rejected this argument and concluded that computation of final Having decided that the accused’s discharge was valid, the
pay and examination of that amount at the installation level sat-court examined what effect the discharge had on jurisdiction.
isfied 10 U.S.C. § 1168(&). Citing “[b]lack letter law that in personam jurisdiction over a
military person is lost upon his discharge from the service

23. Vanderbushslip op. at 2.

24. 1d.

25. 1d. at 2-3.

26. 1d. at 3.

27. Discharges at ETS are governed by 10 U.S.C. § 1168(a) (1995), which states:

(&) A member of an armed force may not be discharged or released from active duty until his discharge certificateterafediBeae from
active duty, respectively and his final pay or a substantial part of that pay, are ready for delivery to him or his nextegfadirepresentative.

10 U.S.C. § 1168(a) (1995). This delivery has significant legal meaning, signifying “[t]hat the transaction is complelerighés have been transferred, and that
the consideration for the transfer has been fulfilled.” United States v. Howard, 20 M.J. 353, 354 (C.M.A. 1985).

28. Vanderbushslip op. at 6.

29. See supraote 27, 10 U.S.C. § 1168(a) (1995). The court noted that Congress did not intend the statute to be used as a “[mieiagscolurétaartial juris-
diction when the government cannot or will not meet its obligation to timely deliver the soldier’s finaMaaglerbushslip op. at 7.

30. Citing Article 3, the court concluded that the government had not secured the predicate conviction of the fraudatgetatisckeparate trial. UCMJ art. 3(b)
(1988); United States v. Reid, 43 M.J. 906 (Army Ct. Crim. App. 1988% note 36 and accompanying text.

31. Vanderbushslip op. at 8; sealso,supranotes 21 & 22 and accompanying text.

32. See supraotes 21 and 22 and accompanying text.

33. DePT oF ARMY, Rec. 635-200, ELisTeED PERsoNNEL (17 Oct. 1990) [hereinafter AR 635-200]. AR 635-200 provides that soldiers may be retained after ETS in
three circumstances: (1) when an investigation of conduct has been started with a view of trial by court-matrtial; (2argéehave been preferred; and (3) when

the soldier has been apprehended, arrested, confined, or otherwise restricted by appropriate military lauthemdtyl -24a(1)-(3). Paragraph 1-24b provides, how-
ever, that a soldier who is awaiting trial by court-martial when he or she would otherwise be eligible for dischargeendisobtalbiged until final disposition of the

court-martial chargesld. para. 1-24b.

34. Vanderbushslip op. at 9.
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absent some saving circumstance or statutory authoriz&tion,”  Judge advocates will certainly await anxiously the CAAF’s

the court quickly concluded that no statutory authorization resolution of this issu. In the meantime, the prudent chief of

extended jurisdiction over the accused, a discharged p&rson.justice should personally ensure that appropriate flagging

The court next considered whether some “saving circumstance’action is completed on all suspects and accuseds. In addition,

allowed jurisdiction despite the dischafjeThe government  they must check the ETS of every suspect and accused, and gain

argued that jurisdiction attaches at arraigniffeartd that such  timely approval from the GCMCA to extend an accused beyond

attached jurisdiction continues until the charges are resolvedETS in compliance with AR 600-8-2. These actions will

The court, however, again disagreed. It distinguished the cur-ensure that the accused is not inadvertently but lawfully dis-

rent case, in which the discharge occurred before trial and seneharged due to the absence of these actfons.

tencing, from cases where jurisdiction survived a valid

discharge. In those cases, the discharge occurred after court- Fraudulent Discharge

martial findings and sentencing, and the courts considered the

impact of discharge upon authority to complete post-trial action In United States v. Refd the Army Court of Criminal

and appellate reviet®. Here, the court was reluctant to extend Appeals considered whether a discharged soldier can be tried

the concept of continuing attached jurisdiction where, as in thefor both fraudulent discharéfeand other offenses during the

case at bar, it would resultin a “[b]Jroad and unprecedented judi-same proceeding. Although appropriately flaggéat a vari-

cial extension of court-martial jurisdictio®” The court held ety of crimes, the accused fraudulently secured a discharge and

“[t]hat a valid discharge of a soldier from the Army prior to trial severance pay. The Army prosecuted the accused for all his

operates as a formal waiver and abandonment of court-martiatrimes at the same trial--those committed before the fraudulent

in personam jurisdiction, whether or not such jurisdiction had discharge, the fraudulent discharge, and the one committed

attached prior to dischargé-” after the fraudulent dischard®.Pursuant to the accused’s
guilty plea, the military judge announced a finding of guilty to

35. Id. (quoting United States v. Howard, 20 M.J. 353, 354 (C.M.A. 1985)).

36. Id. at 4. The UCMJ provides explicit statutory authority to try discharged soldiers in a variety of circumstances. Fir8(aartittbe UCMJ provides juris-
diction over discharged soldiers who later reenter the service and become, once again, subject to the code. UCMB&t. 2(@ic{@B(b) states that a discharged
person who is convicted of having obtained the discharge by fraud may be prosecuted for offenses committed prior toethiedissaiduge. UCMJ art 3(b) (1988).
Deserters who later rejoin a service and are discharged may still be prosecuted for the desertion committed before ¢heldieldaagt. 3(c) (1988). Article
2(a)(7) provides that jurisdiction exists over persons in custody of the Armed Forces serving a sentence imposed byt@ateuenttaough the prisoner may have
been discharged. UCMJ art. 2(a)(7) (198®k, e.g.United States v. Harry, 25 M.J. 513 (A.F.C.M.R. 1987) (jurisdiction exists to try prisoner, but punishment may
not include another punitive discharge). Jurisdiction continues over retirees from both the Regular Component and ti®Reseet. UCMJ art. 2(a)(4)-(5)
(1988). Finally, the Court of Military Appeals has interpreted Article 2(d) as allowing, under limited circumstances,iprosEmgmbers of the Reserve Compo-
nent who committed offenses prior to their discharge from the active comp@emtnited States v. Murphy, 29 M.J. 469 (C.M.A. 199®e alsodiscussion to
R.C.M. 202. But seeinfra notes 55 through 85.

37. Vanderbushslip op. at 6.

38. According to R.C.M. 202(c), personal jurisdiction attaches at a much earlier time. It provides that court-martiibjuasidiches over a person when action

with a view toward trial of that person is taken. MCddpranote 2, R.C.M. 202(c)(1). “The action must be such that one can say that at some precise moment the
sovereign had authoritatively signaled its intent to impose its legal processes upon the individual.” United State8 ¥.3elf32, 137 (C.M.A. 1982) (quoting

United States v. Smith, 4 M.J. 265, 267 (C.M.A. 1978)). R.C.M. 202(c)(2) states that action with a view toward trial@@apprehension, imposition of restraint

such as restriction, arrest or confinement, and preferral of charges. The courts have expanded the list of events witéchatmmstiith a view toward triaSee,

e.g, Self,13 M.J. at 137 (criminal investigation by military law enforcement agency which made guilt clear and prosecution likslthifulfiequirement); United

States v. Wheeley, 6 M.J. 220 (C.M.A. 1979) (official advisement of Article 3Maaghda rights is action with a view toward trial).

39. SeeUnited States v. Speller, 24 C.M.R. 173 (1957) (discharge may terminate military status to be tried but it does nosneigaakadiappellate reviewpee
alsoUnited States v. Engle, 28 M.J. 299 (C.M.A. 1989) (execution of discharge does not deprive Court of Military AppealEtbjutisgrant petition for review);
United States v. Montesinos, 28 M.J. 38 (C.M.A. 1989) (administrative separation after finding of guilty does not vacatetion s terminate process of appel-
late review); United States v. Jackson, 3 M.J. 153 (C.M.A. 1977) (jurisdiction not lost when accused is administrativejgdiistiia case is pending before an
appellate court); United States v. Entner, 36 C.M.R. 62 (1965) (jurisdiction not lost when accused is administrativelydiigcheiase is pending before an appel-
late court); United States v. Sippel, 15 C.M.R. 50 (1954) (appellate jurisdiction not divested by separation from the service).

40. Vanderbushslip op at 5.

41. |d. at 6. Judge Russell, in his dissenting opinion, disagreed with the majority’s view of attached court-martial jurifdlietidrl.. According to his expansive
interpretation, action with a view toward trial attachepersonancourt-martial jurisdiction, and this attached personal jurisdiction survives a dischérgel11,

12. Accordingly, the only category of ex-soldier who is the constitutionally exempt from court-martial is the “[c]ategperdofis who arealidly discharged
without action with a view toward trial and who have not subsequently re-entered the seldied.12. (emphasis in original). The accused did not fit into this
category because the government took definite “action with a view toward trial’--it arraigned the accused. Further, Rlbgeifadthat discharge lacked “[t]he
imprimatur of competent judicial authority over the case [and] could not change the status of the petitioner from ttdiepbavaiting court-martial."ld. at 13.

42. On 6 February 1997, The Judge Advocate General of the Army filed a certificate for review of the decision of theoservide appeal docketedNo. 97-
5003/AR (CAAF Feb. 6, 1997).
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the fraudulent discharge and then continued the proceeding asffenses committed prior to the fraudulent dischafgd@he
to the other charges. On appeal, the Army court affirmed thequestion for practitioners is whether jurisdiction exists--after a
fraudulent discharge conviction, but reversed the remainingconviction for fraudulent discharge--over offenses committed
convictions?® after the fraudulent discharge. The court found that such a dis-
charge is void, and absent a valid discharge, the accused

The court observed that the plain language of Article®3(b) remains subject to the UCMJ as a servicemember under Article
“[e]stablishes that a court-martial lacks jurisdiction over 25
offenses committed prior to an alleged fraudulent separation
until a predicate conviction of fraudulent discharge is  Reidinstructs government counsel to follow the proper pro-
obtained.®? The court concluded that the accused’s plea of cedures for prosecuting fraudulent discharges and other crimes.
guilty did not fulfill the requirement for a “conviction.” It held Although it is more expedient to try an accused for all offenses
that the “conviction” contemplated by the Congress in Article at one proceeding, the court-martial simply lacks jurisdiction to
3(b) is an adjudged sentence based on the finding of guilty totry the accused for the pre-discharge offenses until the govern-
fraudulent separatiott. Further, because the predicate convic- ment secures a conviction for the fraudulent discharge. Gov-
tion empowers the court-martial to hear a case it otherwise isernment counsel must follow the explicit language of the statute
powerless to consider, the accused cannot waive the issuand plan for two trials.
through a guilty plea to the later offerfSe.

Death Declaration Does Not Equate to Discharge

In dicta, the court also addressed the issue of jurisdiction
over the offens¥® that occurred after the discha§eOn its In United States v. P the Air Force Court of Criminal
face, Article 3(b) explicitly restores jurisdiction only over Appeals dealt with the unique question of whether a declaration

43. There is an apparent discrepancy between AR 600-8-2 and AR 635-200 over the proper timing of the GCMCA approvabeganddedS. The former
explicitly states that approval of the GCMCA is required to retain a soldier past ETS. Flagging alone does not authtisizefetsnldier past ETS. AR 600-8-

2, supranote 21, para. 1-16. Further, the steps for retaining beyond ETS include submitting the request for approval to the GCiVKLA&peitise of thirty days

before the ETS, and telephonic follow-up if the GCMCA does not respond to the request within thirty days td.Ef&a. 1-10. AR 635-200, the regulation
commonly consulted by judge advocates on this issue, states “[i]f charges have not been preferred, the soldier willmet beoretthan 30 days beyond the ETS
unless the [GCMCA] approves.” AR 635-2@Dpranote 33, para. 1-24b. Because of this provision, most judge advocates think that a soldier can be retained beyond
ETS for thirty daysvithoutapproval of the GCMCA. The safest course of action is for government counsel to work closely with the servicing peiserarel off

to obtain GCMCA approvarior to the ETS date. In any event, government counsel absolutely must ensure that the accused is properly flagged.

44. Mere failure by the government to accomplish these actions--in the absence of a valid discharge--normally will katemocfft-matrtial jurisdiction. United
States v. Hutchins, 4 M.J. 190, 192 (C.M.A. 1978).

45. 43 M.J. 906 (Army Ct. Crim. App. 1996).

46. SeeUCMJ art. 83 (1988); MCMsupranote 2, pt. IV, para. 8a.
47. Seesupranote 21.

48. Reid 43 M.J. at 908.

49. Id. at 910.

50. Atrticle 3(b) provides, in pertinent part: “Upon conviction [for fraudulent discharge] he is subject to trial by ctiattfonal offenses under this chapter com-
mitted before the fraudulent discharge.” UCMJ art. 3(b) (1988).

51. Reid 43 M.J. at 909 (quoting United States v. Banner, 22 C.M.R. 510, 515 (A.B.R. 1956)).
52. 1d. at 910.

53. Id.

54. The accused was charged with having deserted the day after his fraudulent dis¢hpr@®9.

55. The Court of Appeals for the Armed Forces has decided two cases involving Articl&&¢)ickham v. Hall, 12 M.J. 145 (C.M.A. 1981); United States v.
Cole, 24 M.J. 18 (C.M.Ayert. denied484 U.S. 828 (1987). In both cases the additional offenses occurred prior to the fraudulent discharge.

56. See supraote 50.

57. Reid 43 M.J at 910. Article 2(a)(1) provides jurisdiction over members of the Regular Component, including those who are aismitiagge after expiration
of the term of service. UCMJ, art. 2(a)(1) (1988).

58. 43 M.J. 778 (A.F. Ct. Crim. App. 1995).
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that a missing servicemember is dead equates to a discharge989, Murphy was informed of court-martial charges preferred
from the service for the purpose of terminating jurisdiction. In against him involving his conduct while commissioned in the
Pou, the accused faked his death and deserted from the AirRegular Component, and of the government’s intent to recall
Force. The Air Force declared him dead soon thereafter. Year&im to active duty?®
later, the Air Force learned of the deceit and tried the accused
for a number of offenses that he had committed after the Air  Murphy sought extraordinary relief from the Court of Mili-
Force declared him de&d. tary Appeals (CMA). He petitioned the court for an injunction
and dismissal of the charges for lack of personal jurisdiétion.
On appeal, the accused challenged jurisdiction over theln particular, he alleged that the Marine Corps lacked the
offenses. He contended that because Article®B¢mverned authority under Article 2 of the UCMJ to recall him to active
the jurisdiction in the case, the government lacked jurisdiction duty for the Article 32 investigation. In Article 2(d)(1) Con-
over offenses that were committed after the “fraudulent dis- gress provided the express authority to recall to active duty,
charge.” The Air Force Court never addressed the scope ofnvoluntarily, members of the Reserve Component for the pur-
Article 3(b) jurisdiction, though, because it concluded that Arti- pose of an Article 32 investigation, trial by court martial, and
cle 3(b) did not apply to the case. The court found that the Airnonjudicial punishmerff. Article 2(d)(2) places a limitation on
Force never discharged the accused; instead, it merely declarethe power to recall these members of the Reserve Component.
him dead. It distinguished between a fraudulent discharge, |t states that “A member of a reserve component may not be
where the accused induces the service to take an affirmativeordered to active duty under paragraph (1) except with respect
action to separate the accused, and a death, where the militap an offense committed while the member was (A) on active
never effects a separation. With a death, the military merelyduty; or (B) on inactive-duty training . . 58"
officially acknowledges an event that is beyond the control of

the serviceé? The court denied Murphy’s petition and held that Article
2(d)(2)(A) authorized the Marine Corps to recall the accused
The CAAF and the Third Circuit Disagree on Article 2 for offenses that he had committed while he was on active duty,

regardless of whether he was on active duty in the Reserve
Perhaps the most interesting case involving jurisdiction last Component or in the Regular Compon&nt-urthermore, it

year wasMurphy v. Dalton%? although it has questionable held that since the accused was commissioned in the reserves
applicability to the military practitioner. Murphy served as an simultaneously with resigning from the Regular Component,
officer on active duty in the Marine Corps from April 1981 until that there was no break in service which would normally have
May 1988% In May 1988, he simultaneously resigned his com- terminated jurisdiction over the accused for the offef%es.
mission in the regular Marine Corps and accepted a commis-Murphy was recalled to active duty and pled guilty at a general
sion as an officer in the Marine Corps Reséfvén August court-martial’* After exhausting his appellate rights, Murphy

59. Id. at 779.

60. Seesupranote 50 and accompanying text.

61. Pou 43 M.J.at 780.

62. 81 F.3d 343 (3rd Cir. 1996).

63. Murphy v. Garrett, 29 M.J. 469, 470 (C.M.A. 1990). From 1986 until 1987, the accused attended law school under tGerjgafiveded Law Education
Program (FLEP). In June 1987, he requested to be dropped from the FLEP and was reassigned to a recruiting unit. UrkNasingédbrps, he continued his
law school studies and neglected his full-time military dutieee alsdurphy v. Garrett729 F. Supp. 461, 463 (W.D. Pa. 1990).

64. Murphy,29 M.J. at 470As a reservist, the accused frequently participated in inactive duty training until his transfer into the Individual Ready lRese
65. Id. The accused immediately filed suit in federal district court, asserting jurisdiction under the habeas corpus statute. 83241%d)(1). He sought first a
temporary restraining order, Fed. R. Civ. P. 65(b), and then a preliminary injunction, Fed. R. Civ. P. 65(a), to enjoindi@okerfrom ordering him to active duty
for an Article 32 investigation into the chargédurphy, 729 F. Supp. at 462. Article 32 of the Uniform Code of Military Justice (UCMJ) provides that no charges
may be referred to a general court-martial until a thorough and impartial investigation of the allegations has been cbniduntezktigation is commonly referred
to as an Article 32 investigation. UCMJ art. 32 (1988). The district court denied the petition for a preliminary injumttmméssed the complaint, in part, for
failure to exhaust military administrative remedié¢d. at 461.

66. 29 M.J. 469, 470 (C.M.A. 1990).

67. UCMJ art. 2(d)(1) (1988).

68. Id. at 2(d)(2).

69. The court found that the term “active duty” should be given its plain and ordinary meaning, to include active dutiyerRegthlar Component and the Reserve
Component.Murphy, 29 M.J. at 471.
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again sought relief in the federal couftsThe district court The Third Circuit also addressed the issue of whether Mur-
granted summary judgment in favor of the Secretary of the phy’s resignation and simultaneous commission amounted to a
Navy.® On appeal, the Third Circuit reversed, concluding that break in service which would terminate personal jurisdiction.
the court-martial lacked personal jurisdiction over Murfhy. The Third Circuit again disagreed with the CFAnd held that
personal jurisdiction over Murphy terminated upon his resign-
The Third Circuit, like the CMA® focused on the applica- ing his commission in the Regular Compong&ntt found that
bility of Article 2(d)(2)(A) and the meaning of the term “active there was a clear and complete break in Murphy’s service
duty.” Unlike the CMA, the Third Circuit concluded that, because at the time of his resignation, Murphy had no further
based on the legislative history of Article 2(d), the term “active military obligation and his discharge was not conditioned upon
duty” means active duty in the Reserve Component. Accordingfurther military servicé® Having concluded that personal
to the court, “[nJowhere is there evidence of a congressionaljurisdiction over Murphy did not survive the discharge, the
intent to subject a reservist to court-martial jurisdiction for Third Circuit next examined whether jurisdiction was restored
offenses committed on active duty while in the regular compo- under either Article 3(&) or Article 3(b)% It concluded that
nent.”® The Third Circuit held since Murphy had committed Article 3(a) was not applicable because neither of the two
the offenses while a member of the Regular Component and notharges to which Murphy pled guilty was punishable by con-
the Reserve Component, the Marine Corps could not use Arti-finement for five years or mof@. Article 3(b) was likewise
cle 2(d)(2)(A) as a mechanism to recall Murphy and secure perinapplicable because Murphy was never convicted of fraudu-
sonal jurisdiction over hirf. lent separatiofi* As such, the Third Circuit held that the
Marine Corps lacked personal jurisdiction over Murphy and

70. Id.

71. The accused was fined and dismissed from the service. Murphy v. Dalton, 81 F.3d 343 (3d Cir. 1996).

72. He soughinter alia, compensatory and punitive damages, and declaratory and equitableMeliphy, 81 F.3d at 345. The district court had jurisdiction under
28 U.S.C. § 1331 (1980), which states that “The district courts shall have original jurisdiction of all civil actions adsirthei Constitution, laws, or treaties of the
United States.” 28 U.S.C. § 1331 (1980).

73. Murphy, 81 F.3d at 345.

74. 1d. at 352. The Third Circuit vacated the district court’s order granting summary judgment in favor of the Secretary ofahd Namgnded the case for further
proceedings.d.

75. Supranotes 69 and 70 and accompanying text.
76. 81 F.3d at 351.

77. 1d. In her dissenting opinion, Judge Mansmann stated that she could “[f]ind no support . . . for majority’s holding tinataledverduty’ should apply only
to periods of active duty while Murphy was a member of the reserve component and not the regular conmidoae@63-54 (Mansmann, J., dissenting).

78. Supranote 70 and accompanying text.
79. Murphy, 81 F.3d at 349.

80. Id. at 348. Judge Mansmann also disagreed with the majority on this issue. She concluded that there was never a lapsemilituystgisis. |d. at 354
(Mansmann, J., dissenting).

81. The version of Article 3(a) applicable to this case stated:
[N]o person charged with having committed, while in a status which he was subject to under this chapter, an offensesadeipttripun-
ishable by confinement for five years or more and for which the person cannot be tried in the courts of the United St&8tst@rafTerritory,
or the District of Columbia, may be relieved from amenability to trial by court-martial by reason of the termination afubat st

UCMJ art. 3(a) (1988). Congress amended Article 3(a) in 1992, which now states:
[A] person who is in a status in which the person is subject to this chapter and who committed an offense against thisilehfpteerly
in a status in which the person was subject to this chapter is not relieved from amenability to the jurisdiction of tHercthgpteffense by
reason of a termination of that person’s former status.

The National Defense Authorization Act for Fiscal Year 1993, Pub. L. No. 102-484, § 1059(a) (1992).

82. Atrticle 3(b) provides personal jurisdiction over a former servicemember who fraudulently obtained the discharge. . 30 {1888). Seesupranotes 45
through 57 and accompanying text.
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vacated the order of the district court granting summary judg-adverse to the position of the cliéhtDefense counsel, there-

ment on behalf of Murphf?. fore, must always disclose to the trial court the CMA decision
in conjunction with urging the trial court to apply the analysis

It is unlikely that military practitioners will confront an  from the Third Circuit decision.

accused similarly situated to Murphy because the current ver- Conclusion

sion of Article 3(a), in effect since 1992, will provide personal

jurisdiction in the majority of cases where the accused has had Surprisingly, the jurisdiction cases from the last year often-

a break in servic&® Further, the CAAF has previously stated times limited the long arm of military justice. These cases

that it does not consider itself to be bound by decision of federalshould energize defense counsel to place renewed emphasis on

courts of appeal®. Still, when representing a Reserve Compo- the more sophisticated jurisdictional issues. Although failure to

nent accused whom the government recalls under Articleraise a jurisdictional issue does not waive the issue on afipeal,

2(d)(2)(A) for crimes committed while a member of the Regu- defense counsel should carefully examine and raise any poten-

lar Component, defense counsel should consider whether tdial jurisdictional issue. The cases also hold lessons for trial

fashion an argument consistent with the Third Circuit’s inter- counsel, particularly, théanderbusttase. Trial couns el can-

pretation of Article 2(d)(2)(A). In making such an argument, not automatically rely on the long arm of military justice to

defense counsel must be aware of Rule for Professional Confeach the accused. Trial counsel mustinsure that jurisdiction is

duct 3.3% which requires counsel to disclose to the tribunal preserved by gaining timely approval from the GCMCA to

legal authority in the controlling jurisdiction which is directly extend an accused beyond ETS.

83. Murphy, 81 F.3d at 349. The government had preferred five offenses against Murphy, but dropped three when Murphy pled gutibysoofidlidicles 92
and 133. UCMJ arts. 92 and 133 (1988). The only offenses which carried a sentence over five years were among thevémeae¢hedyopped.

84. Murphy,81 F.3d at 349. The government originally preferred a fraudulent separation charge against Murphy, but later disichisSéuci.the government
failed to secure a conviction for fraudulent separation, jurisdiction was never restored for the remaining offenses Myeplyycaltemitted prior to the discharge.
Seesupranote 51 and accompanying text.

85. The court remanded the case to the district court for further proceedings consistent with the ticigi8B61

86. Due to the five-year statute of limitations, most crimes the government will prosecute will not have occurred ed®@2thid@MJ art. 43(b) (i) (1988). There
is no statute of limitations, though, for crimes punishable by death. UCMJ 43(a) (1988).

87. InGarrett v. Lowewith respect to a decision by the Court of Appeals for the Tenth Circuit, the CAAF stated:
[TThis court is not bound by the decision [of the Tenth Circuit]This appellate court of the United States is as capable as is a Court of Appeals
of the United States of analyzing and resolving issues of Constitutional and statutory interpretation. In fact, to thatexdssue involves
interpretation and application of the Uniform Code of Military Justice anM#raual for Courts-Martialin the sometimes unique context of
the military environment, this Court may be better suited to the task.
Garrett v. Lowe 39 M.J. 293, 296 n.4 (C.M.A. 1994).
88. DeP'T oF ARMY, REG. 27-26, lEGAL SERVICES RULES OF PROFESSIONALCONDUCT FOR LAWYERS, rule 3.3 (1 May 92) [hereinafter AR 27-26].
89. AR 27-26, rule 3.3(a)(3) and comment. The rule technically does not require disclosure unless the opposing patty égettts authority to the attention
of the tribunal. The most prudent course of action, though, is to acknowledge the CMA decision immediately and thersgeglish the case at bar from the

decision.

90. MCM,supranote 2, R.C.M. 907(b)(1)(A).
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Walking the Fine Line Between Promptness and Hasté:
Recent Developments in Speedy Trial and Pretrial Restraint Jurisprudence

Major Amy M. Frisk
Professor, Criminal Law Department
The Judge Advocate General's School, U.S. Army
Charlottesville, Virginia

Introduction Appeals for the Armed Forces (CAAF) returned in part to
the “catalog-of-excluded-periodsapproach,”

There are six sources of the right to a speedy trial in the mil-by determining that the period of time thatan accused absents
itary: (1) statute of limitation3(2) the Due Process Clause of himself without leave (AWOL) is automatically excludable
the Fifth Amendment;(3) the Sixth Amendmerit(4) Articles from government accountability. Wnited States v. HatfieJt
10 and 33 of the UCM3I(5) Rule for Courts-Matrtial (R.C.M.)  the CAAF also shed new light on the “reasonable diligefice”
707¢ and (6) case law.The 1991 amendments to R.C.M. 07 standard for governmental compliance with Articlé*Epeedy
significantly changed the 120-day speedy trial Pubayrticu- trial rights.
larly in the area of excludable delaysin last year’s most sig- The CAAF also issued three opinions dealing with the
nificant speedy trial casélnited States v. Dig the Court of related topic of pretrial restraitft.In United States v. Gaithgt

1. SeePowell v. Alabama, 287 U.S. 45, 59 (1932):
The prompt disposition of criminal cases is to be commended and encouraged. But in reaching that result a defendarthcnaeyeis/
crime, must not be stripped of his right to have sufficient time to advise with counsel and prepare his defense. Tondo tharoceed

promptly in the calm spirit of regulated justice but to go forward with the haste of a mob.

See alsdHenderson v. Bannan, 256 F.2d 363, 390 (6th Cir. 1958) (Stewart, J., dissenting): “The prompt and vigorous admintsigationioél law is to be com-
mended and encouraged. But swift justice demands more than just swiftness . . .”

2. UCMJ art. 43 (1988).

3. U.S. Onst. amend V.

4. Id. amend VI.

5. UCMJ arts. 10, 33 (1988).

6. ManuaL For CourTs-MARTIAL, United States, R.C.M. 707 (1995 ed.) [hereinafter MCM].
7. United States v. Reed, 41 M.J. 449 (1995).

8. ManuaL For CourTs-MARTIAL, United States, R.C.M. 707 (1984) (C5, 6 Jul 91).

9. For example, the amendment changed one event that triggers the clock from notice of preferral of charges to pnefeyead;the sole remedy from dismissal
with prejudice to dismissal with or without prejudice and it eliminated the separate ninety day clock for pretrial confindraengst casedd.

10. Prior to Change 5 to R.C.M. 707, the government was not accountable for either periods of time covered by defemderdedaigsle enumerated in the rule

as excludable periods. MClgpranote 8, R.C.M. 707 (1984). The drafters abandoned this “catalog-of-excluded-periods approach” in favor of a “contemporaneous-
ruling approach.” United States v. Dies, 45 M.J. 376 (1996).

11. 45 M.J. 376 (1996).

12. 44 M.J. 22 (1996).

13. SeeUnited States v. Kossman, 38 M.J. 258 (C.M.A. 1993) (holding that reasonable diligence is the standard for measuringtgmrapiaere with Article
10).

14. UCMJ art. 10 (1988).

15. Pretrial restraint law is closely related to speedy trial law because several forms of pretrial restraint enumeZaweBi¥Rrigger the R.C.M. 707 speedy trial
clock. MCM,supranote 6, R.C.M. 304(a)(2)-(4), 707(a)(2). Arrest, R.C.M. 304(a)(3), and pretrial confinement, R.C.M. 304(a)(4), triggel@\gpxedy trial
rights. UCMJ art. 10 (1988).

16. United States v. Gaither, 45 M.J. 349 (1996).
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the CAAF resolved the disagreement among the service courtsuch “[a]fter-the-fact determinations as to whether certain peri-
on the proper standard of review a military judge should apply ods of delay are excludabl&.”

in conducting pretrial confinement reviews. The CAAF also

addressed the issue BExroat” sentence credit for restraint According to the amended rule, a party should request a
tantamount to pretrial confinementlimited States v. Perd% delay from competent authority,providing notice to the
Finally, inUnited States v. Tilghmafthe court refused to grant  opposing party? at the time of the desired delay. There are
additional sentence credit for illegal pretrial confinement times, however, when the government may not have secured a

imposed during the recess of the case. proper, contemporaneous delay in advance, yet asks to be
relieved from accountability for the time. The most compelling
Speedy Trial situation in favor of the government’s position occurs when the

accused goes AWOL during the preparation of the &ase.
The CAAF Creates an Automatic Delay Under R.C.M. 707(c) According toDies, the government is not accountable for peri-
ods when the accused is AWOL, even if it has not secured a
Prior to the R.C.M. 707 amendment in 1991, speedy trial delay from competent authority covering the peffod.
motiong® often degraded into “[p]athetic side-shows of claims
and counter-claims, accusations and counter-accusations, pro- In Dies the accused was AWOL for twenty-three days after
posed chronologies and counter-proposed chronologies, andinrelated charges were preferred againstAirRreferral of
always the endless succession of witnesses offering hindsightharges triggered the R.C.M. 707(a) speedy trial ck8ck.
as to who was responsible for this minute of delay and who for Although the speedy trial clock had begun, the government
that over the preceding monthd.The 1991 amendments elim- neglected to secure a delay for the accused’s twenty-three-day
inated the list of automatic excludable delay periods and AWOL. The accused was arraigned 146 days after preferral,
adopted the contemporaneous-ruling approach to handlingand the defense moved to dismiss the charges for violation of
delays. The drafters of the amended rule intended to eliminatehe R.C.M. 707(a) 120-day rule. The military judge, relying on
the Court of Military Appeals (CMAY decision inUnited

17. United States v. Rexroat, 38 M.J. 292 (C.M.A. 1988)t. denied114 S. Ct. 1296 (1994) (holding that the forty-eight hour time limit for judicial reviews of
continued confinement after warrantless arrests applies to the military.)

18. 45 M.J. 323 (1996).

19. 44 M.J. 493 (1996).

20. Speedy trial issues are usually raised as motions to dismiss under R.C.M. 907 sug@ote 6, R.C.M. 907(b)(2)(A).
21. United States v. Dies, 45 M.J. 376, 377-78 (1996).

22. MCM,supranote 6, R.C.M. 707 analysis, app. 21, at 21-40.

23. Prior to referral, the convening authority is the only competent authority to grant delays. After referral, the mifjearggatves delay requests. MCddpra
note 6, R.C.M. 707(c)(1).

24. SeeUnited States v. Duncan, 38 M.J. 476, 479-80 (C.M.A. 1993) (holding that, absent extraordinary circumstances, goverronefrsh@dcused of all
government-requested pretrial delays in advance and give accused an opportunity to respond).

25. SeeUnited States v. Powell, 38 M.J. 153 (C.M.A. 1993) (government not accountable for period that accused is AWOL whemgrefezthprior to 1991
R.C.M. 707 amendment and arraignment occurred after change inRPolellpresented unique facts. Preferral occurred under the old rule, where preferral was an
irrelevant event for speedy trial purposes. The accused went AWOL before he could be notified of the charges, whichewasttheert under the old rule. The
accused was caught and later arraigned with the new rule in effect. The court sorted through the confusion and avoidefi eesti#tisy concluding that the
government was not obliged to secure a delay for the AWOL period when, under the old rule, the clock had not even beendriggesd-55. Clearly, none of
the compelling facts and blameless complacency that occurRalhiallare present iDies
26. Dies,45 M.J. at 377.
27. 1d.
28. MCM,supranote 6, R.C.M. 707(a)(1), states the following:

(a) In general. The accused shall be brought to trial within 120 days after the earlier of:

(1) Preferral of charges;

(2) The imposition of restraint under R.C.M. 304(a)(2)-(4); or

(3) Entry on active duty under R.C.M. 204.
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States v. PowetP found that the government was not account-  The opinion did not stop with equities, though. The court
able for the period of time that the accused was AWOL. also explained how its holding was consistent with the language
of R.C.M. 707(c}” The court opined that R.C.M. 707(c)
The Navy-Marine Corps Court of Criminal Appeals merely listsone category of period excluded from the speedy
(NMCCA) disagreed with the trial judge's interpretation of trial count; “the rule does not say that those, and only those,
United States v. PowellThe NMCCA opined that the holding stays and delays are excludabte.1t rejected the notion that
in Powellwas limited to the unique case in which the charges R.C.M. 707(c) is intended to be an exhaustive list of periods
were preferred prior to the amendment of R.C.M. #0No that are excludable from government accountabifityhe
such situation arose iDies, because both the preferral and court also justified its holding by claiming that it was “consis-
arraignment of the accused occurred under the amended ruldent” with both the Federal Speedy Trial Act (FSTAand the
The NMCCA foundPowellinapplicable and held that the mil-  American Bar Association (ABA) Standards for Criminal Jus-
itary judge could not relieve the government of accountability tice, Speedy Trial$t
for the AWOL period by granting an after-the-fact defay.
Diesis significant because it displays, at least with respect
The CAAF set aside the NMCCA decision and clarified its to the current R.C.M. 707, the CAAF's lack of deference to the
position on speedy trial accountability for periods of AW®L. President’s rule-making authority under Article “36In pro-
It held that “[a]n accused who is an unauthorized absentee isnulgating the current version of R.C.M. 707(c), the President
estopped from asserting a denial of speedy trial during thespecifically eliminated the list of periods of time that presump-
period of his absence, at a minimufh.’"While an accused is tively qualified as excludable delay under the prior félén
AWOL, the court refused to force the government to make doing so, it put practitioners on clear notice that the government
efforts to proceed to trial, which the court described as was accountable for all periods of time--regardless of the equi-
“futile.” 3¢ ties*--unless an “excludable delay” had been granted by com-
petent authority® It enabled the government, though, to secure
delays by setting out a detailed procedure for the parties to fol-

29. On 5 October 1994, the National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, 108 Stat. 268®(ij29#)he name of the United
States Court of Military Appeals to the United States Court of Appeals for the Armed Forces (codified at 10 U.S.C. § 941 (1995)

30. 38 M.J. 153 (C.M.A. 1993).
31. United States v. Dies, 42 M.J. 847, 850 (N.M.Ct.Crim.App. 1995).
32. Id. at 851.

33. Id. The court left open the possibility that in extraordinary circumstances, such as unforeseeable military exigencieidgéiganay grant an after-the-fact
delay. Id. at 850 n.2.

34. United States v. Dies, 45 M.J. 376, 378 (1996).
35. Id.
36. Id.

37. R.C.M. 707(c), excludable delay, states, “all periods of time covered by stays issued by appellate courts andedtiattielays approved by a military judge
shall be excluded when determining whether the period in subsection (a) of this rule has run.’sugivote 6, R.C.M. 707(c).

38. Dies,45 M.J. at 378.

39. Id.

40. 18 U.S.C. § 3161 (1988). The Federal Speedy Trial Act (FSTA) contains a specific exemption for any time that the absasetd. § 3161(h)(3)(A). In
order to be considered absent, the prosecution must show that accused’s whereabouts are unknown and that the accusgdassatiehggprehension or pros-

ecution, or that his whereabouts cannot be determined by due diligence.

41. American Bar Association, Standards for Criminal Justice, Speedy Trials, standard 12-2.3(e) (1986) [hereinafter AlB&] STEiNdaABA standard provides
that periods of delay resulting from absence or unavailability of the defendant are excluded in computing the time for trial.

42. UCMJ art. 36 (1988). In Article 36, the Congress delegated to the President the power to prescribe pre-trial ostariah@mocedures.

43. Prior to Change 5 to R.C.M. 707, R.C.M. 707(c) contained nine periods that were automatically excluded when deteethieirthevi20 days had run. Many

of those reasons are now enumerated in the discussion to R.C.M. 707(c). The CAAF's efforts, therefore, to interpreptisssteidly with the FSTA, section
3161(h)(3)(A), and ABA Standard 12-2.3 are strain8e@esupranotes 40 and 41 and accompanying text. Both the FSTA and the ABA Standards contain lists of
automatic excludable periods, just like tild R.C.M. 707. It is illogical to suggest that if the President explicitly rejected this scheme, he nevertheless intended the
new rule to be interpreted consistently with the previous one.

APRIL 1997 THE ARMY LAWYER « DA-PAM 27-50-293 16



low.*® Finally, it created a new remedy--dismissal without prej- release hint® In United States v. Kossmatme CMA held that

udice--for the military judge to apply when the equities the standard for measuring government compliance with Arti-

weighed in favor of the governmefit.In short, the new rule  cle 10 is “reasonable diligencé? SinceKossman practitio-

eliminated the uncertainty and protracted litigation about which ners and the courts have wrestled with the question of what

the CAAF was so critical. actions reflect “reasonable diligence” on the part of the govern-

ment®! The overwhelming majority of recent cases addressing

The CAAF, however, has rejected the President’s regulatorythis issue have found that the government proceeded with rea-

scheme and created an automatic exclusion for the governmensonable diligencé In United States v. Hatfieft the CAAF,

The question for practitioners is whether, base®i&s, there for the first time, has reversed a service court’s finding of rea-

are other periods of time that are also automatically excludedsonable diligence.

from government accountability. Although the court character-

ized its holding irDiesas “limited,” it clearly opened the door The central issue iHatfield was whether the military judge

to the creation of additional categories of “excludable delays” abused his discretidhwhen characterizing five periods of

where the same equitable arguments apply on behalf of the goveelay, totaling forty-eight days. The military judge character-

ernment?® NotwithstandingDies, the most prudent course of ized the entire period as “inordinate delay” and dismissed the

action for government counsel is to secure a contemporaneousharges® The government appealed the ruling and the

ruling from competent authority for any periods of delay. NMCCA reversed® The NMCCA examined the reasonable
diligence standard in depth and concluded that the military
Speedy Trial Under Article 10 judge abused his discretion in dismissing the charges under
Article 1057

Article 10 mandates that, after confinement or arrest, the
government must take immediate steps to try a prisoner or to

44. The analysis clearly states that the excludable delay subsection follows the principle that the government is docalintategrior to trial unless a competent
authority grants a delay. R.C.M. 707(c), Analysis, app. 21, at 2dup@anote 6. The CAAF interpreted the rule differently, concluding that there is “[n]othing even
in the current version of R.C.M. 707 that assesses the Government for an accused’s unauthorized Biesed&M.J. at 378.

45. Prior to referral, the convening authority normally rules on requests for pretrial delay. After referral, the ndg&rules on such requests. MCpranote

6, R.C.M. 707(c)(1). The discussion to this subsection states that prior to referral, the convening authority may delegfateitthto grant continuances to an
Article 32 investigating officer. Absent express delegation, though, the Article 32 investigating officer does not hamdéntidpberent authority to grant delays
which will be considered “excludable delays” under R.C.M. 70788eUnited States v. Thompson, 44 M.J. 598, 602 (N.M.Ct.Crim.App. 1996).

46. Rule 305(c)(1), when read in conjunction with the discussion, sets out a detailed procedure which prescribes theftimingf eequests for delays, the content
of requests, the appropriate approval authorities, and reasons to grant delayssud@ote 6, R.C.M. 707(c)(1) and discussion. The CAAF, though, chided the
drafters of the new rule for sending to the President a rule “sans substantive guid@&iess45 M.J. at 378.

47. MCM,supranote 6, R.C.M. 707(d). The government could make a compelling argument for dismissal without prejudice if the goveratedrheid20-day
rule solely because it was held accountable for the accused’'s AWOL period.

48. The government may consider the accused “beyond the control” of the government where the crime occurs overseats@nththe deserts jurisdiction. A
significant period of time may elapse while the host country and the United States military determine who will proseage themigéed States v. Youngbeigg

M.J. 635 (A.C.M.R. 1993)aff'd on different grounds43 M.J. 379 (C.M.A. 1995), the Army Court of Military Review (ACMR) held that the government is not
accountable for such periods, even though it neglected to secure a delay to cover the time.

49. UCMJ art. 10 (1988).

50. United States v. Kossman, 38 M.J. 258 (C.M.A. 1993).

51. In Kossmanthe CMA described reasonable diligence as something other than constant motion by the prosecution. Brief periodtyafiémadtvind to be
permissible so long as they were not unreasonable or opprefsia.262. The court observed that an Article 10 issue would be raised where government could

have gone to trial but negligently or spitefully chose notitb at 261.

52. Seee.g, United States v. Strouse, 1996 WL 255855 (A.F. Ct. Crim. App. May 8, 1996) (government proceeded with reasonable dégdrrewght accused
to trial 116 days after imposition of pretrial confinement); United States v. Butler, 1996 WL 84607 (A.F. Ct. Crim. Apf3, E6B6DP

53. United States v. Hatfield, 44 M.J. 22 (1996).

54. Appellate courts apply an abuse of discretion standard in reviewing Article 10 rulings by the militanSedgessman38 M.J. at 262.
55. Hatfield, 44 M.J. at 23.

56. United States v. Hatfield, 43 M.J. 662, 663 (N.M.Ct.Crim.App. 1995).

57. 1d.
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The NMCCA first examined the sufficiency of the military to secure the documents, the file sat untouched for several
judge's factual findings. It determined that the evidence did notdays® The CAAF was also extremely critical of the lackadai-
support the judge's computation of forty-eight days of govern- sical government effort to secure a defense counsel for the
ment inactivity because the government took specific stepsaccused.
toward trial on many of the day%.The court then examined the
military judge's characterization of the “delay” as “inordinate.” In evaluating the significance of this case, counsel may con-
It concluded that because many steps needed for court-martiatiude that it has little value because the facts were a true aber-
were accomplished on the disputed days, the military judgeration--a worst case scenario of delay due to an unusual
erred in concluding that the government lacked reasonable dil-sequence of events and circumstances. Certainly, the military
igence® Finally, the court also determined that the military judge and the CAAF focused on this fattPractitioners,
judge misapplied the law, reiterating that the test for reasonableghough, can learn more.
diligence isnot whether the government could have gone to
trial sooner, because absent evidence of negligence or spite, First, the CAAF printed the detailed findings of fact entered
mere delay does not establish that the government violatedby the military judgé?” It appears from the findings that the
Article 10 parties kept adequate records and were able to marshal the evi-

dence at the hearing. When litigating Article 10 motions, coun-

The CAAF, however, disagreed with the NMCCA finding sel should not limit their efforts to filing a brief and presenting
that the military judge had not abused his discréettorirst, the evidence. Counsel should look at the findings of fact as another
court highlighted some of the conditions it expects military opportunity for advocacy and, in every case, should submit to
judges to consider in evaluating the chronologies of military the military judge proposed findings of fact on the disputed
cases. These include: case complexity; logistical challengedacts® While it may require additional work on the part of
inherent in a mobile, world-wide system; operational necessi-counsel, this practice ensures that the military judge does not
ties; ordinary judicial impediments, such as crowded dockets;overlook any evidence, and it provides a beneficial rendition of
and judge and attorney availabilffy. Practitioners should be the facts that the military judge may draw from in entering the
mindful of this list of relevant events in preparing their chronol- findings.
ogies.

It also may be helpful to practitioners to contemplate the

The CAAF validated what it considered the two primary fundamental difference in how the NMCCA and the military
concerns that the military judge had in the case: the overall lackudge viewed the delays. The military judge added the individ-
of forward motion in the cagéand the specific delays associ- ual delay periods together and then evaluated the 48-day
ated with appointing a military defense counsel. In particular, period. He found that, as a whole, the total period demonstrated
the Navy Legal Service Office responsible for appointing the inordinate delay because the government had neglected to
defense counsel refused to accept the case file because sonmove the case toward trial during this peridédThe military
documents were missirt. Instead of taking immediate steps

58. Id. at 666.

59. Id.

60. Id. at 667.

61. Hatfield, 44 M.J. at 24-25.

62. Id. at 23 (quoting United States v. Kossman, 38 M.J. 258, 261-62 (C.M.A. 1993)).

63. For example, there were delays associated with all of the following events: re-preferring the original charges; tenmazifiegwork for delivery to the appro-
priate Naval Legal Service Office; preparing the appointment letter for the Article 32 investigating officer; securindatiditg\aficounsel for the Article 32 hear-
ing; and preparation of the SJA's recommendation for forwarding of the charges to the general court-martial convening ldutitdz8y

64. 1d.

65. A clerk went on leave for a few days, and no one else worked on thiel fite¢.25-26.

66. Id. at 24.

67. Id. at 25-16.

68. The parties should consider entering a stipulation of fact for the undisputed portions of the case chroBekgided States v. Laminman, 41 M.J. 518, 522
n.2 (C.G.Ct.Crim.App. 1994) (en banc).

69. Hatfield, 44 M.J. at 23.
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judge stated a concern even for brief periods of inactivity, trial confinement was served as the result of an abuse of discre-

which often can add up to lengthy periods of confinerffent. tion;® and (3) when determining whether the accused should be
released from pretrial confineméhtThese issues are normally

In contrast, the NMCCA analyzed each period of delay inde- raised in a motion for appropriate reliéfin the first two cir-

pendently and found that none of them amounted to more tharcumstances, the question is whether the confinement already

a “[p]eriod of inactivity . . . [that] can fairly be described as served was proper; in the third, it is whether the accused should

brief in length.”* Comparing the facts to pigurtori? cases, be released®

the NMCCA concluded that the longest single delay period (21

days) was far shorter than the typical length of delay where pre- In United States v. Gaithgt the CAAF resolved the dis-

Burton courts dismissed the charges for violations of Article agreement between the service cddms the different stan-

103 It is noteworthy that the CAAF did not adopt this meth- dards of review for military judges reviewing pretrial

odology in its review. confinement, particularly under R.C.M. 305{j).The court
clarified that the appropriate standard of review depends on
Pretrial Restraint whether the military judge is conducting a review under R.C.M.

305(j)(1)(A) or R.C.M. 305(j)(1)(B¥?
Standards of Military Judge Reviews of Pretrial Confinement
In Gaither, the accused requested additional sentence

Military judges review pretrial confinement under essen- credi€® for illegal pretrial confinemerit. He alleged that the
tially three circumstances: (1) when ruling on whether the R.C.M. 305(i) reviewing officéf erred in deciding to continue
accused is entitled to administrative credit for a violation of var- the pretrial confinement on the basis that the accused was a
ious subsections of R.C.M. 305(2) when ruling on whether  flight risk.2® The military judge held de novohearing on the
the accused is entitled to administrative credit because the preissue, allowing the government to present the same evidence

70. Id.

71. Hatfield, 43 M.J. at 667 (N.M.Ct.Crim.App. 1994).

72. United States v. Burton, 44 C.M.R. 166 (1971)Bunton, the CMA created a presumption that Article 10 is violated whenever an accused is held in confinement
or arrest for longer than 90 days. The CMA overriBedonin United States v. Kossmab8 M.J. 258 (C.M.A. 1993). The court articulated the new standard for
compliance with Article 10 in terms of pBurtonlaw; therefore, the courts and practitioners continue to consid&uystenlaw as guidance in sorting out the “rea-
sonable diligece” standard of Article 10.

73. Hatfield, 43 M.J. at 667.

74. An accused is entitled to administrative credit for failure to comply with R.C.M. 305(f) (right to military counse\); BOG(h) (notification and action by
commander); or R.C.M. 305(i) (review by neutral and detached official). Mipranote 6, R.C.M. 305(1)(2). The remedy for noncompliance with these subsec-

tions is one day of administrative credit, credited against the sentence adjudged, for each day of confinement sentedfasialremincompliancdd. at 305(k).

75. An accused is entitled to administrative credit for pretrial confinement served as a result of an abuse of didca¢tBi¥h(j)(2). Depending on the timing of
the motion, the defense may request that the accused be released from pretrial confinement in addition to the sent€ee&icee @5(j)(1)(A).

76. First, if the reviewing officer’s decision was an abuse of discratidithe government fails to present sufficient evidence to justify continued confinement, then
the military judge will release theccused.ld. at 305(j)(1)(A). The accused is also entitled to administrative sentence credit. Second, the military judge must release
the accused if there was no abuse of discretion, but information not presented to the reviewing officer establishesigbaettshpuld be releasedd. at
305(j)(1)(B). The last situation where the military judge will examine this issue is where no reviewing officer has réndewetlial confinement. In that case, the
military judge will conduct a review and release dlseused if the government fails to present information to establish sufficient grounds for continued confinement.
Id. at 305(j)(1)(C).

77. 1d. at 906(b)(8).

78. United States v. Gaither, 45 M.J. 349, 351 (1996).

79. Id.

80. CompareUnited States v. Hitchman, 29 M.J. 951 (A.C.M.R. 1990) (de novo review proper in conducting R.C.M. 305(j) reviews ofquriréghent)with
United States v. Gaither, 41 M.J. 774 (A.F. Ct. Crim. App. 1995) (appropriate standard of review depends on the type305jadtiew).

81. MCM,supranote 6, R.C.M. 305(j).
82. Gaither 45 M.J. at 351-52.
83. Apparently Gaither was not asking to be released, so his situation fits into the second category oSe®puipyanote 75 and accompanying text.

84. United States v. Gaither, 41 M.J 774, 776 (A.F. Ct. Crim. App. 1995).
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that the reviewing officer had considered at the R.C.M. 305(i) Gaitheralso emphasizes how important it is for both trial

hearing. Additionally, the military judge considered evidence and defense counsel to ensure all matters presented to the

that was not available to the reviewing officer during the reviewing officer are made part of the record of the R.C.M.

R.C.M. 305(i) hearing’ 305(i) hearing®> A complete record will facilitate counsel’s
arguments regarding the reviewing officer’s exercise of discre-

The military judge concluded that, based solely on the evi-tion in continuing pretrial confinemepf.

dence presented at the R.C.M. 305(i) hearing, the reviewing

officer abused his discretion in determining that the accused Applicability ofRexroatto Pretrial Restriction?

was a flight riské® Relying on the additional information

gleaned from the providence inquiry, though, the military judge  In another pretrial restraint caddnited States v. Pergzthe

concluded that pretrial confinement was necessary to prevenCAAF struggled with an appellant who arguably received a

the accused from committing additional offen®edhe mili- windfall at trial and was seeking additional relief on appeal.
tary judge denied the request for sentence credit due to illegalThe defense moved for sentence credit, claiming that the
pretrial confinement accused had been subjected to restriction tantamount to con-

finement when he was ordered not to leave the installation with-

The Air Force Court of Criminal Appeals (AFCCA) deter- out permissiof® The trial counsel presented no evidence on
mined that the military judge erred by conductindeanovo the matter. He merely pointed out that the restriction to the
review instead of applying an abuse of discretion stanfard. installation is normally regarded as restriction in lieu of affest
The CAAF agreed and settled the confusion over how military under R.C.M. 304(a)(2) and not tantamount to pretrial confine-
judges should review pretrial confinement issues. It held thatment under R.C.M. 30%° The military judge granted the
when a military judge reviews “[t]he legality of confinement moation, criticizing the government for declining to present any
previously served . . .,” he “[s]hould limit his review to the evidence on the motion. The military judge, however, never
information before the magistrate at the time of the decision toawarded a specific amount of credit against the accused’s sen-
continue confinement?® an abuse of discretion review. In con- tence!®
trast, when the military judge is deciding whether the accused
should be released, the military judge should hotte anovo On appeal, the AFCCA agreed with the appellant that he was
hearing® entitled to day-for-day credit for each day spent on restric-

tion 12 but that he had not received the credit from the military

The standards are logical and simple to apply except in thosgudge. The appellant also contended that he was entitled to
potentially confusing situations when the military judge must additional day-for-day credit because a neutral and detached
decideboth questions. Specifically, whenever the defense official had not conducted a probable cause review of his “con-
requests release under R.C.M. (j)(1)fArounsel should be  finement"within forty-eight hourd®® The AFCCA refused to
prepared to advise the military judge on the application of bothawardRexroatcredit, though, because the defense counsel’s
standards. The military judge must first decide whether theremotion for appropriate relief did not raise the is§deThe
was an abuse of discretion and, second, whethlr maovo CAAF granted review to consider whether the AFCCA had
review of additional information justifies continued confine- erred in deciding the defense had not preservedRtheoat
ment. issue.

85. R.C.M. 305(i) requires that a neutral and detached official review the necessity for continued pretrial confinemé&rdayishif the imposition of confinement
under military control. MCMsupranote 6, R.C.M. 305(i)(1).

86. Gaither 45 M.J. at 350. The requirements for pretrial confinement include either that the accused will not appear at tridbhptbpestdings, or that the
prisoner will engage in serious criminal misconduct. MGlpranote 6, R.C.M. 305(h)(2)(B)(iii)(a), (b).

87. Specifically, the military judge considered responses that the accused made during the providencGaitnery45 M.J. at 351.
88. Id.

89. Id.

90. Id.

91. United States v. Gaither, 41 M.J 774, 778 (A.F. Ct. Crim. App. 1995).

92. Gaither, 45 M.J. at 351.

93. Id.

94. MCM,supranote 6, R.C.M. 305(j)(2)(A).
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The CAAF left the issue unresolved because it decided that
the government did not need to conduBexroatreview at all ThePerezopinion does not provide clear guidance for prac-
in this case, stating, “[w]e have never extended the requirementitioners. It appears to hold that an accused who is subjected to
for a probable-cause hearing to pretrial restricti¥h." The pretrial restraint tantamount to confinem&tis not necessarily
court then proceeded to find that the facts in this case did noentitled to aRexroatreview or to sentence credit in the absence
impose a duty on the government to makRearoatdetermina- of a review. Unfortunately, the court did not clearly state this
tion.1% The court distinguished between restrictions that were conclusion in its decision. Instead, it focused on not extending
as onerous as actual pretrial confinement and those, like the ongt]lhe requirement for a probable cause hearing to pretrial
in the case, that were n¥t. It commented that the require- restriction.” It discussed the many examples of when restric-
ments ofRexroatwere “[flounded upon constitutional notions tion does not equal confinement. The problem with this discus-
of due process to address the evil of police confining citizens insion is that, at the point the CAAF reviewed the case, the issue
a common jail without the benefit of a judicial officer consider- was no longer restriction, but restriction tantamount to confine-
ing the facts and evidence to determine if probable causement.
exits,"%a circumstance not present here.

95. Neither MCMsupranote 6, R.C.M. 305(i), nor €'t oF ARmY, ReG. 27-10, lEcAL ServicEs MiLiTAarY JusTice (24 June 96) [hereinafter AR 27-10], dictate a
form for the reviewing officer’s written decision and for the recording of evidence.

96. The military judge will only review the reviewing officer’s decisiorcémtinuepretrial confinement; the reviewing officer’s decision to release a soldier from
pretrial confinement is not reviewable by the military judge. Keaton v. Marsh, 43 M.J. 757 (Army Ct. Crim. App. 1996).

97. 45 M.J. 323 (1996).

98. The accused could leave the installation with permission. The defense counsel requested the relief after the asmrsestatament and before the sentencing
argument. The defense counsel said he had just learned that his client had been restricted to the installation. Unifeer&tate305 WL 126663 (A.F. Ct. Crim.
App. Mar. 10, 1995).

99. The trial counsel was on firm legal ground in his argum8aeUnited States v. Powell, 2 M.J. 6 (C.M.A. 1976) (denial of pass privileges and requirement to
get permission to leave post was not restraint tantamount to confinement); United States v. Calderon, 34 M.J. 501 (ARC)Ntdstriction to installation and
requirement to check in by phone was not restriction tantamount to confinement); United States v. Callinan, 32 M.J. MRAFIL) (terms of restraint included
restriction to base, removal from duties, and order not to contact victim; court agreed proper characterization of restatrittian); United States v. Wilkinson,

27 M.J. 645 (A.C.M.R. 1988petition denied8 M.J. 230 (C.M.A. 1989) (limitation of movement to the general confines of the installation was condition on liberty
as defined under R.C.M. 304(a)(1)); United States v. Wagner, 39 M.J. 832 (A.C.M.R. 1994) (pulling pass privileges is ncomditipm on liberty unless the
restraint significantly disrupts the soldier’s ability to carry out spousal and parental responsibilities).

100. United States v. Perez, 1995 WL 126663 (A.F. Ct. Crim. App. Mar. 10, 1995). The common thread that exists in caseditibehee for pretrial restraint
tantamount to confinement is a “[s]ubstantial impairment of the basic rights and privileges enjoyed by service m&addnstéd States v. Smith, 20 M.J. 528,
530-31 (A.C.M.R. 1985)etition denied21 M.J. 169 (C.M.A. 1985).

101. Perez,1995 WL 126663.

102. The court assumed that the military judge found the restriction to be tantamount to confibément.

103. InUnited States v. Rexrqé88 M.J. 292 (C.M.A. 1993), the C.M.A. held that the requirement for a probable cause review of pretrial confinementtyithin fo
eight hours announced by the Supreme Cowbiunty of Riverside v. McLaughliB00 U.S. 44 (1991), applies in the militaBexroat 38 M.J. at 298. The probable
cause review may be completed by any neutral and detached offitiallhe remedy for noncompliance by the government is day-for-day credit under R.C.M.
305(k). SeeUnited States v. Taylor, 36 M.J. 1166, 1167 (A.C.M.R. 1993); M&Mranote , R.C.M. 305(k). The provisions of R.C.M. 305 apply to pretrial con-
finement. United States v. Gregory, 21 M.J. 952, 956 (A.C.MaR’}l, 23 M.J. 246 (C.M.A. 1986) (summary disposition). The Army Court of Military Review has
held that the requirements Bexroatlikewise apply to restraint tantamount to confineméFaylor, 36 M.J. at 1167. This article will refer to the credit associated
with noncompliance witfiRexroatas ‘Rexroatcredit.”

104. Id. Failure to specifically requeRtexroatcredit results in waiver of the issuBeeUnited States v. McCants, 39 M.J. 91 (C.M.A. 1994) (request for sentence
credit for failure to complete R.C.M. 305(i) review in timely fashion did not preseexeoatissue).

105. United States v. Perez, 45 M.J. 323, 324 (1996).

106. Id.

107. Id.

108. Id.

109. The accused in this case was probably not subjected to pretrial restraint tantamount to confinement, either. yTjonegrildppeared to be either overly
cautious or irritated with the government when awarding sentence credit. According to the AFCCA decision, the militaiy fudgaven articulate that he was

awarding credit based on restriction tantamount to confineniarez 1995 WL 126663. The court assumed, though, that the military judge found the restriction to
be tantamount to confinemerid.
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Did the court simply refuse to characterize the restraint as lllegal Pretrial Confinement During a Recess of the Trial
tantamount to confinement? If that is the basis for the decision,
then the case does not change the law. An accused is not enti- In United States v. TilghmatP the government paid a stiff
tled to sentence credit undatent'® or R.C.M. 305 credit for  price for imposing illegal pretrial confinement in direct contra-
restriction. It has been long established in the Army, though,vention to the military judge’s disapproval of a confinement
that an accused is entitled to béten credit and R.C.M. 305 request. After the findings and before sentencing, the trial
credit for restraint tantamount to confinemat. counsel informed the military judge that the accused’s com-
mander issued an order confining the accused for the evening.
Perezcontains other lessons for counsel and the military The military judge, acting as a reviewing offié€rexamined
judge. First, defense counsel should always ask their clientghe basis for the pretrial confinement. He determined that the
whether any restraint has been imposed and instruct their cli-accused was not a flight risk, nor was he likely to commit future
ents to immediately notify them of any changes in the terms ofserious criminal misconduét. Since the requirements for pre-
the restraint. Second, defense counsel must be certain térial confinement were not met, the military judge disapproved
request every applicable type of sentence credit on behalf of ahe confinement order. Despite the military judge’s order, the
client or risk waivet!? The defense counsel’'s motion for commander placed the accused in pretrial confinertiént.
appropriate relief in this case can best be characterized as inafventually, the accused was credited to eighteen months and
ticulate and confusirtf and, as a result, did not preserve the twenty days against his sentence for the government’s actions
Rexroatissue. The military judge was equally imprecise in his in the casé?®
ruling. He did not clearly articulate the basis of his ruling, nor
did he return to the issue to indicate how he assessed the credit. One issue addressed by the CAAF was whether the com-
mander’s order placed the accused in “pretrial confinement”
Trial counsel, however, have the most to learn from the caseunder R.C.M. 304(a)(4¥° The court decided that it had done
Trial counsel should always know whether any form of pretrial so, holding that pretrial confinement includes any period prior
restraint has been imposed in a case and monitor the status @6 completion of the tria#* This determination is significant
that restraint throughout the pretrial period. Trial counsel because, once placed in pretrial confinement, the accused is
should counsel commanders to put the terms of restraint in writ-entitled to all of the rights and reviews set out in R.C.M.*305.
ing and to supply the trial counsel with a copy of the memoran- The trial counsel, therefore, properly requested that the military
dumil* At a minimum, trial counsel should have the judge review the pretrial confinement pursuant to R.C.M.
commander and first sergeant on-call and prepared to testify305(i) 123
about the exact terms of the restraint. Trial counsel should
insist that the defense clarify the exact grounds for any motion What the trial counsel did not anticipate, and perhaps the
for appropriate relief. This practice will ensure that any defensebest practice tip to learn from the case, is that a military judge
waiver of sentence credit for pretrial restraint will be clear from may be a tough reviewing offic&: During the R.C.M. 305(j)
the record. Finally, trial counsel should always remind military hearing, the trial counsel indicated that the confinement order
judges to effectuate their rulings. Rerez the trial counsel  was based upon the finding of guilty, the accused’s mental
should have reminded the military judge to award the sentencehealth, and upon the risk that the accused may flee. The trial
credit; silence in such cases will seldom serve the government’sounsel, though, declined the opportunity to present additional
goal of seeking justice. evidencé?* to the military judge. When confronted with the
accused’s freedom preceding and during the trial, the accused’s

110. United States v. Allen, 17 M.J 126 (C.M.A. 1984) (holding accused is entitled to day-for-day sentence credit forahopmiiement).

111. United States v. Smith, 20 M.J. 274 (A.C.M.R. 198jition denied21 M.J. 169 (C.M.A. 1985) (holding day-for-day credit is due for every day spent in
restriction tantamount to confinement based on the totality of circumstances).

112. SeeUnited States v. McCants, 39 M.J. 91 (C.M.A. 1994); MGNpranote 6, R.C.M. 905(e).

113. Perez 1995 WL 126663.

114. The best practice is for trial counsel to assist commanders in designating the terms of pretrial restraint angl timedmaétimorandum.
115. 44 M.J. 493 (1996).

116. The military judge reviewed the adequacy of probable cause to believe the prisoner had committed an offenszessltthfonpretrial confinemergee
MCM, supranote 6, R.C.M. 305(i).

117. Id. at 305(h)(2)(B)(iii)(a) & (b).
118. After a prisoner has been released by the R.C.M. 305(i) reviewing officer, reconfinement is allowed before the cohp#tary upon the discovery of

evidence or misconduct which, either alone or together with other evidence, justifies confinBeeeittat 305(1). There is no indication that the commander dis-
covered any such evidence or misconduct that would justify his confinement of the accused later inTihghdagn 44 M.J. at 494.
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assurances that he would not flee, and the government’s inabilfinding of guilty as a basis for a claim that the accused now
ity to present any evidence that the accused was a flight risk, theposes a flight risk. Trial counsel should be prepared to present
military judge disapproved the request for confinenént. evidence, such as the statements of the accused that he “won't
go to prison” for the crime, or any other indications that the
Trial counsel can anticipate this situation ahead of time by accused will flee. Of course, defense counsel should always
raising the issue with the commander and discussing whetheconsider whether to request that the military judge conduct the
pretrial confinement would become necessary in cases in whichR.C.M. 305(i) hearing if confinement is imposed after a finding
sentencing is delayed until some period after findings haveof guilt. Defense counsel should also refer military judges to
been entered. If so, and assuming the issue comes before ththe Tilghmancase because the CAAF found no abuse of discre-
military judge, counsel must be prepared to present evidence ofion in the military judge’s disapproval of the confinement
the change in circumstances that justifies pretrial confinementorder.
at the late date. Trial counsel should try not to rely solely on the

119. Tilghman 44 M.J. at 494. The CAAF refused to award additional reléefat 495.
120. MCM,supranote 6, R.C.M. 304(a)(4).

121. Tilghman 44 M.J. at 495.

122. SeeMCM, supranote 6, R.C.M. 304(a)(4).

123. Seesupranote 76 and accompanying text.

124. One school of thought is that the government should not approach the military judge at all in such cases. The bamtharaighority to confine the accused

pursuant to R.C.M. 304(b). MCMupranote 6, R.C.M. 304(b). There would be no requirement that the R.C.M. 305(i) hearing occur the same night because the

first review required in the military system is a review of the pretrial confinement by a neutral and detached officiéBwaibhirs. United States v. Rexroat, 38 M.J.
292 (C.M.A. 1993). sitill, in some locales, it is customary to bring all matters concerning the case to the military judgeradte

125. The military judge did consider the evidence presented during the findings portion of the trial, and he questiasédh@ilghman 44 M.J. at 494.

126. Id.
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Conclusion tool for proving government compliance or noncompliance
with the “reasonable diligence” standard of Article 10.

One clear message continues to emerge from recent speedy
trial cases: practitioners must maintain detailed, comprehen- The recent CAAF pretrial restraint cases also emphasize
sive case-processing chronologies. With R.C.M. 707, it is still attention to detail, particularly on the part of the government.
preferable that the government’ s chronology reflect contempo-When the command has imposed some form of pretrial
raneous delays, approved by competent authority, for all peri-restraint, the trial counsel should be prepared to present detailed
ods of delay. In the absence of a contemporaneous delayevidence describing the exact terms of the restraint and the jus-
though, the CAAF has announced at least one period of time-ification for it.
an AWOL period--for which the government is raatcount-
able. The comprehensive chronology is also an indispensable
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Restating Some Old Rules and Limiting Some Landmarks:
Recent Developments in Pre-Trial and Trial Procedure

Major Gregory B. Coe
Professor, Criminal Law Department
The Judge Advocate General’s School, United States Army
Charlottesville, Virginia

Introduction Pleas and Pretrial Agreements

The more things change, the more they stay the same; in With its 1995 decision ifUnited States v. Weas|érthe
many respects this phrase describes developments in the law &AAF shook the foundations of our military justice system
military pretrial and trial procedure in 1996. Compared to when it decided that a defense-initiated waiver of unlawful
1995, the most recent pretrial and trial procedure cases may natommand influence that occurred in the accusatory stage was a
be of “landmark” proportiod. The Court of Appeals for the  permissible term in a pretrial agreeménDespite the major-
Armed Forces(CAAF) and intermediate service courts refined ity’s assurance that it was not opening a Pandora’s box to pre-
the law of pretrial and trial procedure and reminded practitio- trial agreements that violate public polit;hief Judge
ners that some old rules are still viable and useful. Sullivan wrote, in a strongly worded concurrence, that the case

was a “landmark decisiofthat would permit wholesale black-

This article reviews recent developments in the law relating mailing of the Government whenever an unlawful command
to pleas and pretrial agreements, Article 32 pretrial investiga-influence issue arose. One could vigdeasleras a first step
tions, court-martial personnel, and voir dire and challenges.toward alaissez fairesystem of pretrial agreements: accused,
This article focuses on cases that establish a significant trend ocounsel, and the government would be permitted to negotiate a
change in the law and are most important to practitioners. deal that the accused believed was in his or her best interest, and

the accused’s benefit of the bargain would be the most impor-
tant factor the appellate court would examine on reviéiwo

1. See, e.gUnited States v. Weasler, 43 M.J. 15 (1995); United States v. Conklan, 41 M.J. 800 (Army Ct. Crim. App. 1995); UnitedVitaies43 M.J. 35
(1995); United States v. Algood, 41 M.J. 492 (1995); United States v. Ryder, 115 S. Ct. 2031 (1995); Purkett v. Elem, 1I695(1085). For a review of the
significance of these decisions concerning trial procediee Major John WinrRecent Developments in Military Pretrial and Trial Procedukemy Law., Mar.
1996, at 40.

2. On 5 October 1994, the National Defense Authorization Act for Fiscal Year 1995, Pub L. No. 103-337, 108 Stat. 266B4468d)the names of the United
States Court of Military Appeals (CMA) to the United States Court of Appeals for the Armed Forces (CAAF). The same actlehaiagees of the Courts of
Military Review to the Courts of Criminal Appeals. This article will use the name of the court in existence at the tirisithrewlas rendered.

3. 43 M.J.15(1995). The accused was charged with writing $8920 in bad checks. Prior to departing on leave, the camgaagrdold the acting commander
to “sign” the charges pertaining to Weasler when they came through. The company commander testified that she wouldfaeee thgaharges if the acting
commander recommended something other than a general court-martial. Instead of pursuing a motion to dismiss basedaomuméawifirifluence, the defense
successfully proposed to waive the motion in exchange for a three month limitation on adjudged confinement.

4. Id. at19.
5. Id. at17. The majority stated that it “will be ever vigilant to ensure unlawful command influence does not play a partiBamguustice system.”

6. Id.at20. The late Judge Wiss also cautioned that “I believe this court will witness the day when it regrets the mebk&agejbatyt opinion implicitly sends
to commanders.” Id. at 22.

7. This observation is based on my contacts and discussions with other judge ad8e@atEspMajor Ralph H. KohimanrSaving the Best Laid Plans: Rules

of the Road for Dealing with Uncharged Misconduct Revealed During Providence IngAkiiesLaw., Aug. 1996, at 3 n.70. Major Kohlmann concludes that the
CAAF, in decidingWeaslerextended|t]he rapidly evolving free-market approach to pretrial negotiations . . . to negotiated waivers of unlawful command influence
affecting the accusatory phase of courts-martial.” The interpretation is based on text of the opinion, which indicgiemtrgtcmnsideration for the majority’s
holding was that accused ought to be able to waive an allegation of unlawful command influence to secure the benefalué epfatrial agreement when the
accused could waive forever the same allegation by failing to raise it at trial. There was no public policy reason, tiherefatet the more affirmative, intelligent

and knowing waiver in a pretrial agreement. Additionally, there is no suggestion that the courts wanylgretrial agreement containing a “maverick term” pass
muster. What | do suggest is that some vieMie@isleras an opportunity to argue that the courts would be more inclined to favorably examine a questionable term
on a “benefit of the bargain” analysis, especially considering that the trend in the 1990s is to carefully widen thenissifflpederms SeeUnited States v. Burnell,

40 M.J. 175 (C.M.A. 1994) (government mandated waiver of members sentencing hearing in exchange for two-year limitatioremedntnited States v.
Spriggs, 40 M.J. 158 (C.M.A. 1994) (promise to conform conduct to certain conditions of probation); United States v. ABidilelv§58 (A.C.M.R. 1993) (gov-
ernment proposed waiver of members linked to quantum portion); United States v. Gansemer, 38 M.J. 340 (C.M.A. 1993)q@minetiaftive separation board

if court-martial failed to impose a punitive discharge).
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intermediate service court opinions appear to contradict thiscases. Under different facts the term would violate R.C.M.
spective 705(c)(1)(BY? and public policy because it was too broad and
purported to deprive the accused of the right to make motions
In United States v. Rivefahe Air Force Court of Criminal  that could not be waived in a pretrial agreement.
Appeals reviewed a pretrial agreement that contained a defense
proposed term requiring the accused to “waive all pretrial ~ The court rejected Rivera’s argument that his promise to tes-
motions” and “to testify at any trial related to my case without tify in related cases required the convening authority to issue a
a grant of immunity,® in exchange for a very favorable limita- written grant of immunity. The court concluded that R.C.M.
tion on confinement. The accused was charged with multiple 705(c)(2)(B) did not implicitly or explicitly require the conven-
drug offenses that exposed him to the possibility of receiving aing authority to issue a grant of immunity to support Rivera’s
sentence that included twelve years’ confinement, but the prepromise to testify. Similarly, the “waiver of all motions” provi-
trial agreement limited confinement to fourteen months. After sion was a lawful term. Nothing in the record indicated that the
acceptance of his guilty plea, Rivera convinced the court-mar-accused had any viable motions to make. There was no viola-
tial that the Government’s request for lengthy confinement wastion of public policy, and the accused got the favorable agree-
inappropriate, and he was sentenced to twelve months’ confinement he desired.
ment, a bad-conduct discharge, reduction to E-1, and total for-
feitures. The Air Force Court communicates some important practi-
cal lessons for staff judge advocates (SJA), military justice
On appeal, Rivera attempted to secure the benefit of his barmanagers, and counsel. First, in the absence of government
gain and more. He argued that, while he intelligently and vol- overreaching, the CAAF’s tendency is to expand the list of per-
untarily entered a guilty plea based on the pretrial agreementmissible terms that may be included in pretrial agreements.
both should be invalidated because Air Force regulations andThis tendency is based on the recognition of the accused’s com-
military case law prohibited including the “waiver of all petence to more fully understand negotiations and agree-
motions” provision in a pretrial agreeme#t. The AFCCA mentst®* The accused’s understanding, however, is dependent
determined that, under the facts of this case, Rivera suffered n@n counsel’'s knowledge, experience, and judgment. The
harm under the agreement because the record indicated aBAAF is willing to validate novel, but appropriate, pretrial
absence of Government overreaching during the negotiationsagreement terms that are tactically sound and based on good
The AFCCA, however, concluded that the term constituted judgment* Nevertheless, counsel must pay close attention to
“explosive languagé? and cautioned against its use in other and review “maverick provision¥'to ensure that the accused

8. 44 M.J. 527 (A.F. Ct. Crim. App. 199@)etition for review grantedd5 M.J. 13 (1996). The CAAF granted the petition for review on the following issue:
“Whether the pretrial agreement purporting to require appellant to ‘make no pretrial motions’ and to ‘testify at anyadabnelg case without a grant of immunity’
violates public policy.”

9. This pretrial agreement term requiring the accused to testify without a grant of immunity in related cases raisesiftie Atroensiderations, the discussion
of which is beyond the scope of this article.

10. The accused’s argument was based on prior Air Force policy, which was more restrictivenhandvk Courts-MARTIAL, United States, R.C.M. 705 (1995)
[hereinafter MCM], regarding permissible terms for pretrial agreements. The court mentioned that Air Force Instructio€Bap2e&16, Section C was updated
in 1987 and now mirrors R.C.M. 70Rivera,44 M.J. at 528.

11. Rivera,44 M.J. at 527.
12. MCM,supranote 10, R.C.M. 705(c)(1)(B), provides:

A term or condition in a pretrial agreement shall not be enforced if it deprives the accused of: the right to counbékaldeieigrocess; the
right to challenge the jurisdiction of the court-martial; the right to a speedy trial; the right to complete sentencinghgsptkedcomplete
and effective exercise of post-trial and appellate rights.

Further, the Discussion to the rule provides: “A pretrial agreement provision which prohibits the accused from makipgetgatainotions §eeR.C.M. 905-
907) may be improper.” R.C.M. 705(c)(1)(b) Discussion. One can interpret the court’s holding and lesson to be thapitaetiedter to specifically list in pretrial
agreements the motions that the parties contemplate waiving. This may tend to obviate the need for appellate review.

13. InWeasleyrthe CAAF placed great reliance on the fact that accused and counsel knew what they were doing. The fact that the iagituspdatitbthen
proposed the term was another important factor to consider in validating the pretrial agredeebnited States v. Weasler, 43 M.J. 15, 19 (1995)Rilrera the
AFCCA also noted this trend, theorizing that “[a]s the military justice system has grown less paternalistic, theandliteey has been given more room to bargain
at the trial level.” Rivera 44 M.J. at 530.

14. There is no suggestions that the court thought less of counsel in th&\pasteris indicative of the court publicly stating that it is now willing to defer to
counsel’s judgment regarding pretrial agreement terms. Both trial and defense counsel are better trained than in tthiéqasity, Atk military accused is better
educated. It is common to find many accuseds who have completed some form of post-secondary school education. Theicmlid&lhageognized these
factors and are comfortable with the idea that counsel and accused know the impact of the pretrial agreements they sign.
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and government have not violated R.C.M. 705. Military justice ing limitation?* The agreement also provided that the hearing
managers and staff judge advocates must also take advantage pfovisions of R.C.M. 1109 would apply to any action contem-
their experience and judgment and give special attention to theplated that resulted from post-trial miscondtict.
propriety and legal ramifications of novel provisions before
taking them to the convening authority for signattfre. The court-martial sentenced the accused to reduction to E-1,
forfeitures, a bad-conduct discharge, and confinement for four-
During the trial, military judges must be careful to discuss teen week8 When the accused was released from confine-
the term with the accused in great detail to determine who pro-ment, he violated the law by possessing liquor in the barracks,
posed it and whether the accused truly understands the impacind the special court-martial convening authority dissolved the
of the maverick provision. IRivera the court said the military ~ suspension provision of the pretrial agreement. The accused
judge could have terminated the issue at trial if he had asked thevas ordered to serve the remaining confinerifer@n appeal,
accused about the term, where it originated, and whether hehe accused protested that the convening authority violated the
understood the impact of the tetinRiveraindicates that, in  pretrial agreement by requiring him to serve confinement that
this era of expanding pretrial agreement terms, the courts arevas to be suspended.
proceeding carefully and slowly.
The court agreed with the accused on two bases. First, the
In United States v. Perimahthe Navy-Marine Corps Court  vacation action was premature because the convening authority
of Criminal Appeals (NMCCA) reviewed a pretrial agreement had not taken action on the sentence. Second, ogpéneral
term that appeared to release the government from the obligaeourt-martial convening authoritgan cause a vacation of sus-
tion to forward a vacation of suspension action to the generalpension to take effect under Article 72, UCMJ, and R.C.M.
court-martial convening authority (GCMCA) for review and 1109. The government argued that the suspension terms in the
action?®® agreement did not implicate Article 72 considerations, but inde-
pendently permitted the convening authority to vacate the sus-
From the NMCCA opinion, it is not clear what offenses the pension only after holding a hearing under R.C.M. 1109. The
accused initially committed that placed him before a special court held that R.C.M. 705(c)(2)(B)specifically provides that
court-martial empowered to adjudge a bad-conduct discRarge. an accused must be given complete sentencing proceedings.
In exchange for his guilty pleas, however, the accused securedRead together, R.C.M. 705(c)(2)(D) and R.C.M. 1109 require
an agreement that required the convening authority to suspendot only a hearing, but also proper process to comply with the
all confinement in excess of thirty days. In the event that the congressionally mandated substantive rights created in Article
accused committed any post-trial misconduct, the agreemen¥2, UCMJ. There was no indication that Congress intended to
purported to release the convening authority from the sentencgive an accused the authority to waive these rights, even if

15. Rivera 44 M.J. at 530.

16. The court referred tdnited States v. Conkladl M.J. 800 (Army Ct. Crim. App. 1995), and warned practitioners to be on the lookout for terms that “attempt
to take the accused’s bargaining power too f&iVerg 44 M.J. at 530.

17. Rivera 44 M.J. at 530.

18. 44 M.J. 615 (N.M.Ct.Crim.App. 1996).

19. SeeUCMJ art. 72(b) (1988); R.C.M. 1109 (providing the substantive and procedural law for vacation of suspensions). R.C){2)@pPe¢duires that a
vacation of a suspended general court-martial sentence or a suspended special court-martial sentence including a badraogdutiudt be forwarded to the
general court-martial convening authority after the hearing for a determination of whether the probationer violated the afediiension and whether to vacate
the suspension.

20. Perlman 44 M.J. at 616.

21. Id.

22. 1d.

23. Id.

24. This article will not address the post-trial or sentencing considerations of the case. Those considerations arendiseysssterial update. See Lieutenant
Colonel Lawrence J. Morrigust One More Thing . . . and Other Thoughts on Rdaemtlopments in Post-Trial Processjgrmy Law., Apr. 1997, at 129.

25. MCM,supranote 10, R.C.M. 705(c)(2)(D), permits, as part of a pretrial agreement:
A promise to conform the accused’s conduct to certain conditions of probation before action by the convening authority danmegllany

period of suspension of the sentence, provided that the requirements of R.C.M. 1109 must be complied with before analtmgetisich
terms may relieve the convening authority of the obligation to fulfill the agreement.
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desire®® The government's failure to forward the record of the ing another phase of the trial to assist the government in obtain-
hearing to the GCMCA for action was fatal. ing a conviction on contested offengésConverselyUnited
States v. Figur# cautions counsel that the door is wide open
Perlmanreminds counsel to ensure that the accused and thdor the government to use the providence inquiry during sen-
government understand the precise meaning of terms in a pretencing where an accused has waived all rights by pleading
trial agreement. Presumably, the government had a differenguilty.®®
interpretation of the suspension term than the defénseldi-
tionally, Perlmanunderscores the cautious disposition of the United States v. Ramelb
courts as they review novel pretrial agreement terms. While
R.C.M. 705(c)(2) may not be an exhaustive list of permissible In Ramelh a mixed plea case, the ACCA wrestled with the
pretrial agreement terni&the courts will move slowly in vali-  issue of whether the government should be permitted to use
dating a pretrial agreement term that appears to encumber amformation gained from the accused’s providence inquiry
right, especially where there is a strong indication that Con-relating to a lesser included offense to prove the distinct ele-
gress created a nonwaivable substantive right, no matter whaments of a contested greater offense.
great benefit accrues to the accused.
In Ramelbh the accused negotiated a pretrial agreement that
Limitations on the Providence Inquiry permitted him to plead guilty to wrongful appropriation of gov-
ernment funds by exceptions and substitutions as to each spec-
During 1996, the Army Court of Criminal Appeals (ACCA) ification in exchange for the convening authority’s promise to
and the CAAF issued two significant opinions that further suspend all confinement in excess of eighteen méhtfihe
define the limits regarding the use of information from an agreement specifically authorized the government to present
accused’s providence inquiry. Sirldaited States v. Haf the evidence on the greater offense of larceny. During the provi-
CMA permitted the government liberal use of information from dence inquiry, Ramelb told the military judge that he and his
the providence inquiry against the accused during the sentencfather shared the savings account where the government funds
ing phase of the tridh United States v. RaméHtreminds prac-  had been deposited and withdrew money from the account to
titioners of the conservative construction placed onHb# “set it aside.®” When the military judge asked Ramelb what he
rule; when an accused chooses to retain his right against selfmeant, Ramelb replied that he “spent it and some of it we just,
incrimination for a particular offense, the accused’s providenceyou know, h[e]ld for cash3®
inquiry statements relating to that offense may not be used dur-

26. Perlman 44 M.J. at 617.

27. Id. The dissent said that the case law did not yet require both a hearing and forwarding a record of the hearing to ther@cfid@AJaited States v. Goode

1 M.J. 3 (C.M.A. 1975), was cited for the proposition that the law was satisfied if the government did not hold a heprimgdbdtthe accused an opportunity to
respond after informing the accused of the evidence against him in the post-trial recommendation. The dissent also theitiledediStates v. Dawsph0 M.J.
142 (C.M.A. 1981), appeared to require a suspension hed®erman 44 M.J. at 618.

28. Perlman 44 M.J. at 617.

29. Id. at 618;seesupranote 27

30. 27 M.J. 57 (C.M.A. 1988XHolt is the seminal case in this area. The CMA held that the sworn testimony given by an accused during the providence inquiry may
be received during sentencing and can be provided to the sentencing authority by a properly authenticated transciiiptoonyhyf@sburt reporter or other persons
who heard what the accused said during the providence inquiry.

31. In 1995, the CAAF affirmed the ACCA determination that it was consistent with the UCMJ to allow the government te@iattapa®f the accused’s vivid,
explicit, and articulate providence inquiry during sentencing. United States v. Irwin, 42 M.J. 479 (1995). Before thetstatermémitted into evidence and used
during argument, the government or military judd@uldgive the accused notice and an opportunity to object on evidentiary grounds or “whaBasidhited
States v. English, 37 M.J. 1107, (N.M.C.M.R. 1993); United States v. Dukes, 30 M.J. 793 (N.M.C.M.R. 1990); United Staiies,\ 26314 J. 368 (C.M.A. 1988).
In Irwin, the CAAF cautioned that the better rule of practice is for the military judge to put the accused orimdticd2 M.J. at 482.

32. 44 M.J. 625 (Army Ct. Crim. App. 1996).

33. Holt, 27 M.J. at 59.

34. 44 M.J. 308 (1996).

35. This article will not discuss the sentencing issues of the case. Those issues are discussed in the sentencirdeu®zedajoir Norman F.J. AllenNew
Developments in Sentencjmrmy Law., Apr. 1997, at 116.

36. The members found Staff Sergeant (SSG) Ramelb guilty of multiple larcenies.

37. Ramelb44 M.J. at 627.
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During the prosecution’s case-in-chief, it called as a witness  Reviewing judicial policy, the ACCA determined that there
a “spectator” who sat in the courtroom during Ramelb’s provi- was an established tradition limiting the use of judicial admis-
dence inquiry, to prove that Ramelb had the intent to perma-sions?* Holt and its progen$f the court held, were inapplicable
nently deprive the government of the use and benefit of thebecause they applied to how the parties could use the provi-
money deposited into the accouftsThe witness testified that  dence inquiry during the sentencing phase of the trial. More-
Ramelb stated, during the providence inquiry, that some of theover, the court stated those cases did not reverse the limited use
money was spent for personal reasons and it was his opiniomolicy that an accused “admits only to what has been charged
that Ramelb did not use the money for a legitimate re&son. and pleaded to?” Therefore, the government’'s argument that
The defense counsel failed to object to the spectator’s testiprior case law supported the use of the accusatfisissions
mony** On appeal, the accused asserted that the use of hiduring providence to prove a related greater offense was mis-
providence inquiry violated his Fifth Amendment privilege placed!?® The court reasoned that once the common elements of
against self-incrimination. The ACCA had very little trouble the lesser offense and greater offense are established, it would
stating that the government’s use of the providence inquiry vio-be unfair to permit the government to introduce the accused
lated the privilege against self-incrimination and judicial policy guilty plea statements to again prove the same elerffents.
limiting the usepy the government and the deferefgudicial
admissions during th€are inquiry*? Ramelbstresses that in a mixed plea case in which the

accused pleads guilty to a lesser included offense, trial counsel

The court’s narrow, specific holding was that the elements of must be prepared to prove the greater offense with evidence
a lesser included offense that are established by an accusediadependent of the providence inquify.The trial counsel in
guilty plea, and not the accused’s admissions during the provi-Ramelbplanned ahead and introduced the following evidence:
dence inquiry, are fair game for the government to use to estabthe accused’s pretrial statements made to military police, which
lish the common elements of a greater offense to which antended to show that he used the money for his personal use; evi-
accused has entered a not guilty pfea. dence that Ramelb could have terminated the DFAS deposits

and checks at any time based on his skill and knowledge; and

The key to the ACCA's opinion was not its conclusion that evidence that there were adequate quality control procedures in
the government violated the Fifth Amendment; the constitu- place to test the system, which Ramelb failed to®usk.pru-
tional issue of voluntariness was an easy means to dispose aent trial counsel will usRamelbto assist in building, rather
the issue. The more difficult, but preferable way, to handle thethan losing a case, by collecting evidence and planning to pros-
issue was through a “judicial policy” analysfs. ecute a full range of issues.

38. Id. By the time of trial, SSG Ramelb made complete restitution of all money that was diverted to thess@angs

39. Id.

40. Id.

41. 1d.

42. 40 C.M.R. 247 (1969%ee alsaMCM, supranote 10, R.C.M. 910(e) (providing the procedure for implementinG#neinquiry).

43. Ramelh44 M.J. at 629. Additionally, this case does not prohibit using those parts of the providence inquiry which constitatingdacers directly relating

to or resulting from the offense to which the accused has been found guilty during the sentencing phas8e#Raaielh 44 M.J. at 630; MCMsupranote 10,

R.C.M. 1001(b)(4).

44. Ramelb44 M.J. at 626, 628.

45. 1d. at 629 (citingUnited States v. Caszatt, 29 C.M.R. 521 (C.M.A. 1960); United States v. Dorrell, 18 C.M.R. 424 (N.B.R. 1954)).

46. Seesupranote 31.

47. Ramelb44 M.J. at 629 (citin@orrell, 18 C.M.R. at 425).

48. The government argued thétited States v. Thom&9 M.J. 1094 (A.C.M.R. 1994), permitted the use of an accused’s admissions during the providence inquiry
to establish facts relevant to both a lesser offense and a greater offansgasvas a military judge alone trial where thecused pled dlty to consensual sodomy

and adultery. He pled not guilty to rape, burglary, and forcible sodomy. The trial counsel, during closing argumentcen stmeeithat the accused was present

at the victim’s home based on the accuseditygplea. After the defense objected, the military judge indicated that a plea to consensual sodomy “admits one of the
elements” and that “if we had court members, they would have been instructed as to the plea to the lesser included bifféhseresidier that.” On appeal, the
accused argued that the military judge considered the content of his statements. The AR&®Aelimindicated that the government’s relianceTdromaswas

misplaced. The ACCA interpretdthomasas a case that was not based on the content of the accused’s providence inquiry, but on the use of one of the elements o
consensual sodomy to establish the identical element of forcible sodomy, both related offenses.
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Defense counsel, on the other hand, must be alert to some of In United States v. Figut® the CAAF considered the issue
the special considerations of mixed plea cases. While theof the manner or form that the government could use to intro-
ACCA proscribed the government’s use of the providence duce the accused’s statements from the providence inquiry dur-
inquiry, the conviction was affirmed, partially based on the ing the sentencing hearing. The case is important for pretrial
accused’s inculpatory admissions, duriigect examination, agreements, because it intimates that the manner and form of
regarding the intent iss#é. The court also observed that the introduction can be a bargainable term in pretrial agree-
defense counsel failed to object, at any stage of trial, to the goviments.
ernment’s use of the providence inquityThe failure to object
waived the issue. Defense counsel must meticulously plan and In Figura, the accused was charged with using confiscated
practice an accused’s testimony to prevent the governmenUnited States Armed Forces identification cards to unlawfully
from gaining a windfall from the defense’s presentatforin cash checks at local installation exchan§e$he accused and
addition, defense counsel must continue to be aware of thehe government entered into a pretrial agreement and agreed to
qualified sacrosanct protection accorded to the providencea stipulation of fact® The stipulation of fact, however, did not
inquiry. Except for purposes of R.C.M. 1001(b{®y perjury contain any information regarding the dates on the various
or false statement prosecutidfighere should always be an checks, the specific dates when those checks were cashed, and
objection when the government attempts to introduce statethe specific location where the checks were written. The

ments from the providence inquiry. defense and the government agreed to permit the military judge
to deliver a summary of the relevant portions of the providence
United States v. Figura inquiry to the panel membes.0n appeal, the accused argued

49. The court’s language was as follows:

Thus, in this case, the government could properly rely upon the appeileatst guilty to wrongful appropriation to established the common
elements between this lesser offense and the greater offense of larceny--that is, that the appellant wrongfully toakgovetament funds

of a certain value on the dates and places as alleged. Having established these common elements as a matter of laseb thleaotu
guilty, there would be no useful purpose served by allowing the government to introduce the appellant’s statements diltyngjélagruiry

to support these same elements. Furthermore, the government must independently prove that element--that is, an intdgtpelepaven

-to which the accused has pleaded guilty.

Ramelb44 M.J. at 629.

50. Id. at 626, 630. IfRamelb the court determined that the government improperly used statements from the providence inquiry, but affirmed the basedtion
on harmless error. The result is not support for an unfettered use of the accused’s providence inquiry. The indepertenasviddstantial and eliminated any
prejudicial effect of the accused’s providence inquiry statements.

51. Id. at 628.

52. Id. During the defense case, the accused testified that a more complete answer to the question of whether he used tipensmmedyuke would include that
he used the money for “gasoline for trips, and purchasing food at the commissary.”

53. The defense counsel had three opportunities to object to the spectator’s tedtimam§27.

54. Sometimes even the best laid plans do not work, and an accused will testify inconsistently with the defense stentduy tlhs oase here. The tone of the
opinion, however, suggests that the accused did not make a mistake when he testified about his intent.

55. MCM,supranote 10, R.C.M. 1001(b)(3), permits the trial counsel to present aggravating evidence that is directly related tormmebelmdcused’s offenses.
Even under R.C.M. 1001(b)(3), defense counsel should strongly consider objecting to the government’s use of the provigebeeanse the statement must be
directly related to or resulting from the offense.

56. See generall}¥iCM, supranote 10, Mil. R. Evid 410. The rule prohibits evidence of a plea that is later withdrawn, a plea of nolo contendere;sstatefaent
in the course of a judicial inquiry relating to a plea, or statements made during the course of plea negotiations teatilanrmptea or that result in a plea of guilty
that is later withdrawn. There are two exceptions to the rule: where a statement made in the course of the same gilzussipleahas been introduced and the
statement ought in fairness be considered contemporaneously with it; or in a trial for perjury or false statement iféhéwtgenade by the accused under oath,
on the record and in the presence of counsel.

57. 44 M.J. 308 (1996). The case did not involve the same self-incrimination is%amekb.Additionally, the case focuses on sentencing, where the rules pertaining
to the use of the providence inquiry are more favorable to the govern8mesupranote 31

58. Figura, 44 M.J. at 309.
59. Id.

60. Id. at 309-10.
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that that the military judge abandoned his impartial role by examination of its “prepositioned” spectator, could establish its

summarizing the providence inquiry for the memlisérs. interpretation of the true character of an accused’s misconduct
and present the panel members with a prosecution-oriented

The CAAF held that, undétolt, this was a permissible use view of the offenses of which the panel found guilt.

of the providence inquiry. Moreover, the military judge’s

action was not an abandonment of impartiality. Both the lead Contrast this situation witkigura, where the government

opinion and Chief Judge Cox in a concurrence declared that theand defense were satisfied with the military judge’s delivery of

accused received a windfall by having the military judge give the evidence to the membéfsThe government could tailor the

the information to the membe¥s.The procedure effectively  quantum portion of the pretrial agreement, depending on the

prohibited the prosecution from embellishing the aggravating offenses, to eliminate any disputes over how the providence

nature of the accused’s stateméiitsThe military judge, the  inquiry would be introduced and secure the right to introduce

court said, is in the best position to give the panel members a¢he evidence in a form it thought was best suited for the

balanced view of the providence inquify. moment. This would take the issue out of the hands of the mil-
itary judge, who has the responsibility to determine how the

Figura reiterates that there is no demonstrably right or evidence would be introduced to the memiSérs.

wrong way to introduce evidence from a providence inquiry,

and any party can introduce the accused’s statement for the sen- Maltreatment, Commercial Paper, and the Psychiatric

tencing authority’s us€. Creative counsel can see, then, that Ward: Standards for Evaluating the Providence Inquiry

Figura expands the list of effective terms that may be included

in a pretrial agreement. The form of introducing the accused’s Every year, the courts deal with cases concerning whether

statements should be an important consideration for both sidesthe providence inquiry is adequate to support a plea. This year

The defense and government can agree on how the providenceras no different. Three cases highlight the military courts’

inquiry will be delivered to the sentencing authority. An agree- opinions of what constitutes an adequate providence inquiry.

ment that the government has complete latitude to introduce théThe court also took the opportunity to reaffirm Braters® test

inquiry may make little difference in a judge-alone trial, but as the standard of review to determine whether a providence

might have a greater impact in a members trial. Turning on itsinquiry supports a plea.

head the court’s reason supporting military judge summariza-

tion of the evidence, the prosecution, through effective direct

61. Id.
62. Id. at 310.

63. Judge Crawford wrote that “Indeed, it may well have been to appellant’s advantage for the judge to give a brief stinenpaioyidience inquiry rather than
to allow introduction of the entire transcriptld.

64. Id.

65. I1d.; United States v. Holt, 27 M.J. 52, 60-61 (1990).

66. Figura, 44 M.J. at 310.

67. Itis conceivable that you may find one judge who permits the defense and government carte blanche on how to istevitleecthi On the other hand, there
may be some judges, especially in a members trial, who believe that it is grossly prejudicial, when there is a dispute parpllother than the military judge to
deliver this evidence to the panel, or permit one procedure over another (admission through authenticated tape recartiltatg citrduescript, spectator testimony,

or testimony of a court reporter). While there may not be a demonstrably right or wrong way to introduce this evidenmey tieereays, considering the circum-
stances, that are more preferable to the parties.

68. United States v. Prater, 32 M.J. 433 (C.M.A. 1984¢; alsdJnited States v. Roane, 43 M.J. 93 (1995) (holding no substantial conflict between plea and facts

where accused’s providence inquiry statements that he intended to pay roommate for long distance phone calls beliestiibedtdudng providence, that he
made long distance phone calls without permission and failed to promptly inform victim of calls).
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United States v. Garcia mative defense was raised was a question of fact. Because only
the Courts of Criminal Appeals have fact-finding power under
In United States v. Garcj® the accused pled guilty in a  Article 66, UCMJ’® the accused argued, the CAAF was bound
judge-alone court-martial to maltreating two subordinates andby the AFCCA factual determination that a mistake of fact
to multiple specifications of indecent assault on a subordinate.defense did lie “unless it is unsupported by the evidence of
During the providence inquiry, Garcia told the military judge record or was clearly erroneous.”
that, at the time of the offenses with the two female subordi-
nates, he believed that each consented to his approécHes. The CAAF acknowledged that Garcia was correct, at least
added, however, that “looking back on it,” he realized that nei- with respect to half of his argumeftThe Court was bound by
ther victim consentet. Garcia further stated that his mistaken the factual determinations regarding what Garcia actually
belief was “probably due to the lateness and the alcohol anduttered at trial. Nevertheless, the court was not bound by the
everything that [he] was feeling at the tinfé. The AFCCA set ~ AFCCA's determination regarding the legal characterizations
aside the findings and sentence. It held that, while the militaryor consequences of Garcia’s providence inquiry statements.
judge determined that Garcia’s mistaken belief regarding con-The application of this standard, the court stated, would “for-
sent was not reasonable, Garcia never admitted this fact on thever preclude the court from reviewing a holding by the Courts
record. Its holding, the court said, was consistent with blackof Criminal Appeals.”™ The court declared that the law was
letter law that the “providence of a guilty plea restsuat the well settled that th@ratertest was the standard of review. The
accused actually admits on the recdfd CAAF will continue to test findings of fact for clear error, and
conclusions of law will be considered de novo to determine
The CAAF ultimately held the plea provident because the whether there is a substantial conflict between the plea and
military judge fully set out the elements of the offenses and statements made during the providence inquiry.
obtained the accused’s assurances that the elements exactly
described what he did. Moreover, the court held, the accused Faircloth and Greig: Quantum of Evidence Necessary for
did not raise the defense. The offenses that were the subject of Adequate Providence Inquiry
the appeal were general intent crimes. A successful mistake of
fact defense to a general intent crime would require both a sub- United States v. FairclothandUnited States v. Grefigillus-
jective belief of consent and an objective belief that was “rea-trate the quantum of evidence required in a providence inquiry
sonable under all the circumstancé&s.Because Garcia never to support a guilty ple& For some time, the courts have
claimed this objective reasonableness, there was no substantiabviewed guilty pleas by focusing primarily on the accused'’s
conflict between the plea and the providence inquiry. providence inquiry statemerfsIn a case where there is a con-
tradiction between the accused’s providence inquiry and wit-
The CAAF’'s general conclusions are important, but the ness testimony or a legal defense, should the contradiction be
“subplot”® has even greater precedential value. Armed with resolved by holding the plea improvident because the evidence
the AFCCA direction that the findings and sentence be setis insufficient to support the pledaircloth andGrieg provide
aside, appellate defense counsel argued that whether an affigreater foundation for the proposition that a plea must be eval-

69. 44 M.J. 496 (1996)

70. ld. (citing United States v. Garcia, 43 M.J. 686, 690 (A.F. Ct. Crim. App. 1995)).
71. 1d. at 497.

72. 1d.

73. 1d.

74. 1d. at 498 MCM, supranote 10, R.C.M. 916(j).
75. Garcia, 44 M.J. at 497.

76. UCMJ art. 66(c) (1988).

77. Garcia, 44 M.J at 497.

78. 1d.

79. 1d.

80. 44 M.J. 172 (1996).

81. 45 M.J. 356 (1996)
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uated in terms of the providence of the plea and not the suffi- During the providence inquiry, Faircloth told the military
ciency of the evidence. judge that he was aware of his obligation to give the check to
the dealership as payment for repairing his vehicle. Faircloth
In Faircloth, the accused pled guilty to larceny of the pro- also admitted that his actions operated to the legal harm of
ceeds of a check from an insurance company. The accused haahother “because they repaired the vehicle and . . . [the] money
been in a traffic accident which caused significant damage towas theirs.® Further, Faircloth acknowledged that he was not
his automobilé* He took the automobile to the dealership acting as an agent for the dealership and had no authority to
where he originally purchased it for repdfrsAfter filing a endorse the check or take the procééds.
claim with his insurance company, he received a check to pay
for the repair$® The check was made payable to the accused The Air Force Court of Criminal Appeals, in a split opin-
and the dealership, which was still in the process of repairingion,®? held the plea to larceny improvident, as a matter of law,
the vehicle®” Instead of taking the check to the dealership, Fair- because there was an absence of evidence showing that the
cloth decided to cash the check and pay other #illsle dealership had a superior possessory interest to the proceeds of
endorsed the check with his name. He then forged the signaturéhe check® The CAAF reversed, holding that, while there were
of the Ford dealership owner, stamped the check with a homec€ommercial paper considerations in the case, the Air Force
made stamp that said “Ford Motor Credit,” cashed the check,Court may have been overly “troubled with the law pertaining
and used the money for other purpo®es. to co-payees of negotiable instrumerfs. The CAAF recog-
nized that, undePrater®® the accused did not set up any matter

82. The CAAF addressed the substantial conflict test in a number of cases in lat€di@96th andGreig sufficiently illustrate the trend in this area. Here are the
cases the court decided regarding factual predicates and pleas that may be important for practice: United States \5 NewHd8,(4996) (holding that sufficient
factual predicate for plea to kidnapping even though victim was moved no than twelve feet within the room and detaingdeowlydbrto complete rape, forcible
sodomy, indecent assault, and indecent acts); United States v. Hahn, 44 M.J. 460 (1996) (holding plea to preventingregieusebvident despite accused’s
argument on appeal that Naval Investigative Service agents had constructively seized or were about to seize propertpteSnit&bé&le, 44 M.J. 374 (1996)
(holding that accused’s action of restraining women in female restroom and masturbating in front of them was suffici¢ittite iodiesent acts with another);
United States v. Smith, 44 M.J. 369 (1996) (holding guilty plea to false official statement provident based on accuseadaf déttived leave and earning statement,
military identification card, and false employment verification letter to civilian loan company); United States v. Wilsad, 223{1996) (holding plea to drug use
provident where inquiry indicated that accused was not working for police at time of offenses and accused did not uggaeati$i® life or his cover); United
States v. Hughes, 45 M.J. at 137 (1996) (holding plea to larceny based on withholding improvident where accused placduisaiatklacker which contained
clothing that accused told victim to remove on several occasions); United States v. Shearer, 44 M.J. 330 (1996) (haldeayirigaite scene of accident provident
for accused passenger).

83. United States v. Jemmings, 1 M.J. 414 (C.M.A. 1976).

84. Faircloth, 45 M.J. at 173.

85. Id.

86. Id.

87. Id.

88. Id.

89. Id.

90. Id.

91. Id. at 5. The defense counsel understood the potential tenuous relationship between the plea and the providence ingtiof.thEhepiaion indicates that,
after the first iteration of military judge questioning, the defense requested additional inquiry regarding the relatiovestniptibe accused, the dealership, and the
Ford Motor Credit Company (FMCC). Faircloth replied that the dealership repaired the vehicle and the FMCC financed taedélaidla lien on it. He stated
that he had to take the check to the dealership, which was the representative of the FMCC. Moreover, he told the reiltteay iiglgction of taking the check
and cashing it was wrongful “because the currency was given to me in order to pass to McLauglin Ford for fixing my velileotimine to keep.ld.

92. 43 M.J. 711 (A.F. Ct. Crim. App. 1995). Judge Morgan wrote the majority opinion, which appeared to indicate thactitépraiefense, or accused had to
produce some evidence of FMCC's superior possessory interest in addition to what the accused stated during the provigleltteainglh-16. Judge Becker’s
concurrence parted ways with the majority opinion over the reliance on “factual matters out€§ldeetinguiry” and the lead opinion’s “lengthy discourse on the
business world.”ld. at 716-17. Senior Judge Pearson concurred in that part of the decision affirming the forgery conviction, but dissdirigdiredarcenyld.

at 717-18.

93. Id. at 715.

94. United States v. Faircloth, 45 M.J. 172,173 (1996).

95. 32 M.J. 433 (C.M.A. 1991).
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that was in substantial conflict with his guilty plea. The consistent with prior case law, that only responses of the
accused acknowledged each and every element of the offensaccused during the providence inquiry have bearing on the
and the record indicated that the accused was convinced of higrovidence of a plea.
guilt.%®
In Grieg, the accused questioned the providence of his guilty
The central basis for the court's holding, however, was the pleato communicating a threat, asserting that the military judge
settledUnited States v. Davenpd@ttrule that no party is  failed to establish every element of the offeA%e.The
required to provide independent evidence to establish the facaccused’s guilty plea was based on statements he made while
tual predicate for a guilty plea. The plea was supported by theunder treatment at an installation psychiatric wé&dlo avoid
accused’s statements delivered during the providence inquirydischarge so that he could continue receiving treatment, the
It was reasonable, then, for the military judge to conclude thataccused told a psychiatrist and a psychiatric nurse that he was
Ford Motor Credit Company (FMCC) had a superior posses-going to kill his first sergeant and two other captains by
sory interest in the proceeds of the check based only on Fairunknown mean¥2 During the providence inquiry, the accused
cloth’s statements, which were “considerably detailed, andtold the military judge that he wanted the listeners to believe
couched in layman’s term&?” him. In pursuit of that goal, he told the listeners that he was not
“joking.”1°* He also informed the military judge that when he
Faircloth echoes some old truths for practitioners that can beuttered the statements, he “wanted to stay in the hospital.”
applied to current practice. Two of the primary reasons that theDuring the sentencing hearing, the psychiatrist, testifying as an
government negotiates a guilty plea is financial and witnessexpert in psychology and psychiatry, stated that he “was suspi-
economy. The government is not required to expend funds anatious at the time [the accused made the statements] and felt it
obtain witnesses to introduce evidence when an accused’s statavas probably an effort at manipulation in order to maintain hos-
ments during the providence inquiry objectively supports the pitalization.”® The accused sought to have the plea reversed,
plea. Second, counsel must request additional inquiry when théased in part on the accused contradictory statements and the
facts or the law might render a plea improvident. While the psychiatrist’s sentencing testimony.
AFCCA viewed the pivotal issue differently than the CAAF,
both courts had what appeared to be a record replete with infor- The CAAF ultimately held that the accused admitted each
mation to resolve the case. The defense counsel sensed that haed every element of the offenses and there was no substantial
client's pretrial agreement was in jeopardy and asked the mili-conflict between the plea and the providence inquiry. Consis-
tary judge to conduct additional inquiry who then asked spe-tent with Faircloth, the court reasoned that determining the
cific questions to ensure that the accused’s statementgrovidence of a plea based only on what the accused stated dur-

supported the pled. ing the providence inquiry applies equally to a situation where
matters have been introduced into the record by the parties. The
In Grieg,'® the CAAF considered an issue similarRair- court stated that, “as appellant entered a plea of guilty, his own

cloth, but with a slightwist. It reviewed whether the court was statements, not the statements of witnesses, are the focal point
bound to consider affirmatively introduced evidence on sen-for resolving any alleged inconsistency in his pleas of guiffy.”
tencing, other than the accused’s statements during providenceThe court also dismissed the accused’s prayer for relief based
to determine the providence of the plea. The court determinedpn the expert quality of the witness’ testimdffy.Examining

96. Faircloth, 45 M.J. at 174. The CAAF also interjected that while the law of negotiable instruments had some bearing , it wasssfstittieesin resolving the
case . . . since the case concerned the rights of co-payees ‘vis-a-vis each other.”

97. 9 M.J. 364, 367 (C.M.A. 1980).

98. Faircloth, 45 M.J. at 174. The court also placed its holding on solid legal ground by reviewing why the plea was consistententarttseagid jurisprudential
underpinnings of Article 121. The court said that Article 121 encompasses more than simple common law larceny.

99. Id.

100. 44 M.J. 356 (1996).
101. Id. at 357.

102. Id.

103. Id.

104. Id.

105. Id.

106. Id. at 358.
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previous case laW?the court stated that tiRratertestis to be  Article 32 investigating officer determined that the 100 mile

applied based on a reasonable man standard and not from thrile was conclusive on the issue of witness availability without

“insight of a witness trained in mental disordefs.” giving any reasons for denying the physical presence of the wit-
nessesd’® The Article 32 investigating officer failed to include

Grieg opens the door to concluding that once the accusedany reasons for denying the physical appearance of the witness,
convinces the military judge that the plea is provident, there areso the court did not have a basis for applying the abuse of dis-
very few circumstances that might require military judge inter- cretion test. AfteMarrie, witnesses located more than 100
vention to ensure the continued providence of the plea. Themiles away from the situs of an Article 32 investigation are not
door, however, is not wide open. The military judge should presumptively unavailable. While the CAAF clearly redefined
always explore potential defenses and contradictions of thethe 100 mile rule, it left open how that rule would be applied to
accused’s statements that might be raised during the sentencing situation where the Article 32 investigating officer made an
hearingt!! erroneous “reasonable availability” determination based on the

new 100 mile rule, but then took affirmative action to obtain
Article 32 Investigations and use the witnesses’ testimony by alternative m&anghe
AFCCA indicates howarrie is to be applied in that circum-

In United States v. Marri&?2 the CAAF held that aer se stance. liUnited States v. Burfit’ the AFCCA communicates
reading of the 100 mile rule was inconsistent with the accused’sthat an unavailability determination based on an erroneous
rights to confrontation under the express language of R.C.M.interpretation of the 100 mile is not always fatal.

405.1*3 The rule provides that “witnesses who are ‘reasonably

available’ . . . shall be produced” for direct or cross-examina-  In Burfitt, the accused was charged with forcible sodomy
tion at an Article 32 investigation. The rule specifically states that occurred during a deployment to Honduras. After going to
that “witnesses are reasonably available if they are locateddinner and bar-hopping in a nearby town with other service-
within 100 miles of the situs of the investigation and the signif- members who were stationed at various installations through-
icance of the testimony and personal appearance of the witnessut the continental United States, the accused and the group
outweighs the difficulty, expense, delay, and effect on military went to the victim’s quarterfd® Appellant indicated that rather
operations of obtaining the witness’ appeararitelh Marrie, than return to his own room some 100 yards away, he would
the CAAF and AFCCA were forced to assume error because thesleep in a hammock on the victim’'s patio. After everyone

107. Id.

108. Id.

109. SeeUnited States v. Phillips, 42 M.J. 127, 130 (1995); United States v. Shropshire, 43 C.M.R. 214, 215-16 (1971).

110. Grieg,44 M.J. at 358.

111. MCM,supranote 10, R.C.M. 910(h)(2), provides:
If after findings but before the sentence is announced the accused makes a statement to the court-matrtial, in testimeisg corophesents
evidence which is inconsistent with a plea of guilty on which a finding is based, the military judge shall inquire intzidieage®f the plea.
If, following such inquiry, it appears that the accused entered the plea improvidently or through lack of understandiegmihigsand effect
a plea of not guilty shall be entered as to the affected charges and specifications.

112. 43 M.J. 35 (1995).

113. MCM,supranote 10, R.C.M. 405(g)(1)(A). The text of the rule provides that “withesses whose testimony would be relevant to tleiorvastghot cumu-
lative, shall be produced if reasonably available.”

114. Id.
115. 43 M.J. 35 (1995). The Article 32 investigating officer failed to apply the balancing test ofdd@fdnote 10, R.C.M. 405(g)(1)(A)ld. at 40.

116. InMarrie, the Article 32 Investigating Officer (I0) determined that the three male child victims who were located in excess osEWawileom the situs of
the investigation were not reasonably available. The IO made no attempt to secure their testimony. Invitational travel@rt®rissued to the three victims.

117. 43 M.J. 815 (A.F. Ct. Crim. App. 1996).

118. InUnited States v. WilljisA3 M.J. 889 (A.F. Ct. Crim. App. 1996), the court also apMedrie, holding that the Article 32 investigating officer’s erroneous
application of the 100 mile rule was harmless error considering that civilian witnesses refused to attend the hearirgstfiemaimurdered by the accused, and
the Article 32 investigating officer held three separate investigations and obtained testimony through alternative meauns alBodound that the Article 32 inves-

tigating officer was not biased against the accused because of the erroneous application of the 100 lohilatrg@at.

119. Burfitt, 43 M.J. at 816.
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retired to bed, the victim was awakened by an unknown mansummarized the testimony and made it a part of the record. In
sodomizing him. The victim’s roommate and another soldier essence, all that the investigating officer denied the accused
witnessed the unknown man fleeing the room on his hands andvas the right to face-to-face confrontation of the witnesses
feet.’?® The victim and his roommate reported the incident to against himt
an officer who had a room in the building. Both soldiers who
witnessed the person leaving the scene identified the appellant Burfitt stresses some important things for counsel to con-
as the one who committed the offense. sider at the Article 32 stage. First, while the CAAF has rewrit-
ten R.C.M. 405(g)(1)(A) to preclude an interpretation that it
The appellant requested that the officer, the victim, and thecontains a per se rule of unavailabiftycounsel, investigating
two soldiers who identified the accused be physically presentofficers, and legal advisors no longer need to worry about all
for the investigation, which was held at the accused’s perma-cases being sent back to the Article 32 stage because the inves-
nent duty station, Eglin Air Force Base, Florida (Eglin AFB). tigating officer erroneously applied the 100 mile rule; the court
At the time of the Article 32 investigation, all of the witnesses cautioned thaMarrie must not be overread. If an Article 32
had returned to their duty stations, which were located moreinvestigating officer takes affirmative action to neutralize the
than 100 miles away from Eglin AFB. The Article 32 investi- effect of an erroneous application of the 100 mile rule to the
gating officer erroneously denied the witness request based omxtent that any prejudice is reduced or eliminated, the accused
geographical location. At trial, the military judge denied the will not prevail on a motion to reopen the investigation.
defense request to reopen the Article 32 investigation.
Second, counsel must ensure that the military judge uses the
The AFCCA, in affirming the conviction, held that, while correct standard at trial when considering the accused’s motion
the Article 32 investigating officer erroneously applied the 100 for a new Article 32. One of the primary factors that saved this
mile rule, the fact that the accused suffered no prejudice did notase and other recent cases was the fact that the military judge
require relief. An important difference betwekrarrie and applied the correct standard when denying the accused’s
Burfitt, the court said, was the Article 32 investigating officer’'s motion to reopen the Article 32 investigatith.
willingness to obtain the witnesses’ testimony through alterna-
tive means and to permit the defense counsel heightened partic- The court stated that counsel must be alert to situations
ipation in the taking of evidené& The investigating officer ~ where the investigating officer determines that the victim is
obtained the written statements the witnesses had provided tanavailable?® The court noted the importance of the victim to
Army Criminal Investigation Division (CID) agents shortly any Article 32 investigation and cautioned counsel not to over-
after the incident, while everyone was still in Honduras. More- read its decision as an endorsement of the practice of not requir-
over, the investigating officer obtained all witnesses’ sworn tes-ing the presence of the victifi. Such a determination must be
timony by speakerphone. The defense counsel was permittedcarefully considered, clearly articulated, and amply supported
to cross-examine all withesses, and the investigating officerof the record.*?®

120. Id.

121. Id. at 817.

122. 1d.

123. The court also noted that the military judge denied the accused’s motion for a new Article 32 investigation bagexpenltaéancing test. The military judge
“weighed the difficulty of securing the witnesses against the importance of their personal appearance to the integnitestightion and the corresponding prej-

udice to the appellant if they did notid. at 817. The military judge determined that the speakerphone procedure was a reasonable substitute for personal appearance
124. Marrie, 43 M.J. at 40.

125. Burfitt, 43 M.J. at 816.

126. Id. at 817.

127. Id.

128. Id.
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Court-Martial Personnel The CAAF held that the military judge did not abuse his dis-
cretion in denying the challenge for cause; the member was not
In United States v. Fultgt#®the CAAF took another look at  per se disqualified from court-martial duty based on his status
the issue of whether installation primary law enforcement per-as a security policeman. The member’s duties at the local
sonnel should be excluded from service on court-martial pan-police squadron were minimal, and the accused’s misconduct
els®*® In Fulton, the accused pled guilty to attempted larceny was not the subject of the member’s contact with the accused’s
and three specifications of larceldy.The accused elected to be commandets®
sentenced by a panel. During group voir dire, one of the mem-
bers revealed that twenty years earlier he had been the victim of In a strong dissertf® Judge Sullivan took issue with the
a burglary and some of his stereo equipment had been &tblen. majority’s dismissal otUnited States v. Dal& as controlling
On individual voir dire, the member informed the court that he which would have required the setting aside of the conviction.
was the Chief of Security Police Operations for the Pacific Air In Dale, the CAAF reversed the accused’s conviction for child
Forces, and had Bachelor’'s and Master’s degrees in criminakexual abuse because the military judge abused her discretion
justice’®® The member was responsible for security, law by failing to grant a challenge for cause against a member who
enforcement, and air base operations for the entire comiffand. was the deputy chief of security police on the installation where
He also informed the court that his area of responsibility the court-martial occurrett! The challenged member had
included matters that required “high level decisions” that did spent his entire military career in the law enforcement féld.
not include the accused’s miscondtietAlthough the member ~ While he was not “privy to any of the details of the investiga-
was in contact with the accused’s commander on some of theséion” and excused himself from the meetings with the com-
“high-level” matters, he never spoke to the commander aboutmander when the case was discusé&te supervised security
the accused’s misconduct and had no knowledge of thepolice investigations and sat in on the “cops and robbers” brief-
charges?® The military judge denied the defense counsel’s ing for the base commander in the absence of the squadron
challenge for cause against the member, and the AFCCAcommandet* The CAAF held that the convening authority in
affirmed the conviction®”

129. 44 M.J. 100 (1996).

130. The services look at law enforcement backgrounds and qualification to serve on a panel differently. While theresprolpeblge rule, the practice of inclu-
sion has been discouraged. The Army has the strongest rule against incBesdnited States v. Swagger, 16 M.J. 759 (A.C.M.R. 1983) (holding that “At the risk
of being redundant--we say again--individuals assigned to military police duties should not be appointed as members aftiedurthase who are the principal
law enforcement officers at an installation must not be.”). The other services appear to look at the situation ad aoubesis. SeeUnited States v. Berry, 34
M.J. 83 (C.M.A. 1992); United States v. Dale, 42 M.J. 384 (1995); United States v. McDavid, 37 M.J. 861 (1993).

131. Fulton,44 M.J. at 100-01.

132. Id.

133. Id.

134. 1d. at 101.

135. Id.

136. Id.

137. The challenge for cause was based on the member’s background and training as a law enforcement officer, his meEbgitieesgrad his status as a past
victim of a similar crime. The defense also cautioned that the member would be more inclined to impose a “harsher Jéreateferise counsel preserved the
issue through the use of his peremptory challenge and stated that he would have used the challenge against anotherheeniltary)adie granted his challenge
for cause against the Chief of Security Politebat 101.

138. Id. at 100-01.

139. Id.

140. 42 M.J. 384 (1995).

141. 1d. at 386.

142. |d. at 385.

143. The facts indicate the officer knew he would be a panel member in the case and excused himself from the meetinmpvestigatien or offense was dis-
cussed.

144. Dale, 42 M.J. at 385.
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Dale should not have even appointed the member because ianother. On the other hand, fine distinctions in the facts may
“asked too much of both him and the systéff.” lead to opposite conclusions.

The pivotal support for the CAAF’s ruling was the implied United States v. Mayfield
bias provision of R.C.M. 912(f)(1)(N), which provides that a
member should not sit if service as a member “raises substantial United States v. Mayfiel® presented the CAAF with a
doubt on the legality, fairness, and impartiality of the proceed- question of apparent first impression concerning the application
ings.” TheDale member was “sincere” in his voir dire of Article 16%* The court held that a court-martial composed
responses, seemingly indicating that he would not permit hisof a military judge alone was not deprived of jurisdiction
prior duties or education as a law enforcement officer to inter-because the military judge failed to specifically obtain the
fere with the court’s instruction and that he could put aside allaccused’s oral or written request for trial by military judge
matters outside the evidence and instructions presented in thalone on the record, and the military judge could properly hold
court-martial*¢ The CAAF interpreted R.C.M. 912 (f)(1)(N) a post-trial Article 39(a) session to correct the deficieAgy.
as dispositive on the issue because the member was the
“embodiment of law enforcemenrt” on the installation. In Mayfield, the accused pled guilty to wrongful use and dis-
Despite the fact that he did not know about the accused’s caséribution of marijuana. Prior to trial, the accused submitted
and excused himself from the briefing on this case, he was'pretrial paper-work®®*for a trial by military judge alone, was
involved in the day-to-day operations of the law enforcement arraigned, and entered pleas of guilty to the charges and speci-
function and attended the “cops and robbers briefidtfs.” fications. The original military judge presided over two
Judge Sullivan was not able to distinguish between the mem-motions sessions with accused, defense counsel, and trial coun-
bers inFulton andDale. sel present. At the third session of trial, a new military judge

presided, after indicating on the record the original military

The line of cases culminating Kultonindicate that, at best, judge’s absenc®&* The military judge announced that the court
the CAAF is still sorting out this issue. While the court does was assembled, proceeded to the providence inquiry, found the
not want to sanction a rule that excludes a class of soldiers fromaccused guilty, and rendered a sentéffclpon examining the
panels, law enforcement officers bring to a court-martial ideasrecord of trial before authentication, the military judge noticed
and proclivities that may be more inconsistent with the rights the absence of a written or oral request for trial by military
that an accused has under the Constitution. While it may bgudge aloné® To correct this error, the military judge con-
best to review these situations indithocmanner, as Judge Sul- vened a post-trial Article 39(a) session. After an extensive col-
livan illustrates, the analysis can sometimes lead to a decisiodoquy with the accused, the judge confirmed on the record that
that does not “meaningfully distinguisi{® one case from the accused desired a military judge alone tttal.The

145. |d. at 386 (citing United States v. Dale, 39 M.J. 503, 508 (A.F.C.M.R. 1993) (dissent)).

146. Id. at 385-86.

147. Id. at 386 (citing United States v. Dale, 39 M.J. 503, 508 (A.F.C.M.R. 1993) (dissent)).

148. Id.

149. Id.

150. 45 M.J. 176 (1996).

151. UCMJ art. 16(1) (1988). The article provides, generally, that in a military judge alone court-mag@dutesl must make an oral or written request for forum
on the record before the court is assembled. The accused must be aware of the identity of the military judge and aefenkevithunsel before making the forum
request.ld.

152. Mayfield 45 M.J. at 178.

153. Id. The “pretrial paper-work” was never attached to the record of trial and certainly was not made a part of the proceetirtge pea military judge sitting
for the court-martial. The NMCCA opinion indicates that the pretrial paperwork was not a formal request for trial byjadtimajone. It may have been a mem-
orandum that was signed by the defense counsel. The NMCCA did not place to much weight on this, stating that ArticedltBaetheraccused make the request,
and this was not evidence in a document that was signed by the defense ceeedalted States v. Mayfield, 43 M.J. 766, 770 (N.M.Ct.Crim.App. 1995).

154. Mayfield,45 M.J. at 177.

155. Id.

156. Id.

157. Id.
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NMCCA, citing Article 16 andJnited States v. Deaf¥f held to obtain an oral or written request for a military judge alone
that a military judge alone court martial is deprived of jurisdic- trial prior to assembly cannot be cured by a post-trial Article
tion if it is created and there is a failure to comply with the 39(a) session. The request may not have been timely, but the
requirement that the accused’s forum request be written or oratequest was nevertheless on the record, albeit spread out in dif-
on the record. In compliance with the statute and case lawferent parts.
then, the conviction had to be reversed because the military
judge was without jurisdiction to hold a post-trial session to  Mayfieldis indicative of the CAAF’s continuing movement
correct a substantive jurisdictional error. in court personnel matters to look at issues in terms of their
practical effect, rather than through the technical application of
The CAAF reviewed the Military Justice Act of 1968 and the law!® Additionally, Mayfieldis a reminder to practitioners
determined that, while that Act demanded that a military judge not to overlook the requirement for a written or oral request for
alone request had to be in writing, Article 16 was amended intrial by military judge alone. In cases that involve replacement
1983 to permit the accused to make an oral request on thef military judges, counsel and the military judge should ques-
record!>® Applying an expansive definition of “oral request on tion the accused anew to ensure the accused’s understanding of
the record,” the CAAF said it was “certainly cle'df'to all the and desire to continue with his forum selection.
parties that the new military judge would preside over the entire
court-martial and determine an appropriate sentence for this Trial in Absentia: New Views of Presence
accused®® At the first Article 39(a) session, the original mili- and Arraignments
tary judge fully explained to the accused his forum rights. The
new military judge mentioned the change in judges on the New technological advances in automation, communica-
record, and the defense did not enter an objection at any time téions, and information have been a boon to all sectors of Amer-
the procedure. At the post-trial session, the accused acknowlican society, including the military. Training is held by video
edged that he was fully advised of all rights, made a forumteleconferencing, legal documents are transmitted by computer,
selection, and confirmed those selections. and in the civilian sector, computers are used in the courtroom.
What then, in terms of technology, is in store for our courts-
The CAAF declared that the military judge was well within martial as we go to the next century as part of FORCE XXI?
his authority under R.C.M. 1102(d) to “direct a post-trial ses- Considering a case of first impression, the ACCA set the stage
sion any time before the record is authenticated to correct arfor answering this question linited States v. Reynoltf§
apparent omissiont®? The dialogues between the accused and
the original and new military judges was enough to convince In Reynoldsthe Army court tangled with the issue of what
the court that the accused had actually made an oral request otonstitutes presence at a court-martial as it applies to the
the record and no jurisdictional error existéd. accused, counsel, and the military judge, and whether an
accused can waive the presence requirefiérithe issue was
The CAAF was able to dispose of this case by phrasing thecreated by the military judge’s use of a speakerphone to conduct
NMCCA's interpretation of Article 16 as a “technical applica- an arraignment. The military judge called the initial session of
tion of the statutory rules and not a matter of substance leadindhe court-martial to order with the accused and counsel for both
to jurisdictional error.¥* The CAAF was therefore able to pre- parties located in a courtroom at Fort Jackson, South Carolina,
serve the seminal holding Beanthat a military judge’s failure ~ and the military judge located in a courtroom at Fort Stewart,

158. 43 C.M.R. 562 (1970).

159. Pub L. No. 98-209, § 3(a), 97 Stat. 1394 (1983). This change was implemented in R.C.M. 903(b)(2), which providest faretl by military judge alone
shall be made in writing and signed by the accused or shall be made orally on the record.”

160. Mayfield, 45 M.J. at 178.
161. 1d.

162. UCMJ art. 60(e)(2) (1988).
163. Mayfield, 45 M.J. at 178.
164. 1d.

165.See generallynited States v. Algood, 41 M.J. 492 (1995) (looking at the practical reality of referring a case to trial using memteetbgelgrevious com-
mander of an installation that was deactivated under the Base Realignment and Closure Program).

166. 44 M.J. 726 (Army Ct. Crim. App. 1996).

167. The ACCA issuedsua spont®rder to the appellant and the government to submit briefs on the issue of whether the procedure violated su@id@e
10. Reynolds44 M.J. at 727.
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GA.1%8 Each courtroom contained a speakerphone. The mili-military judge must be sure that the accused is in fact present
tary judge advised the accused that he did not have to continuand personally makes the important elections regarding sub-
with the speakerphone procedure and he would not be penalstantive and important procedural rights. This can only be
ized if he desired to conduct the proceeding with all personnelaccomplished by the military judge actually witnessing the
physically present’® The military judge held a face-to-face demeanor of a physically present accused. The speakerphone
session with all parties physically present at a court-martial procedure deprived the accused of his right to have the military
composed of officer members, and the accused was convictegudge make this determinatiéff.
of larceny and housebreakifg.

The ACCA was also concerned with the public perception of

Reviewing theManual for Courts-Martial the Army court the speakerphone proceddifeThe court noted that an individ-

held that the speakerphone procedure violated the law becauseal walking into the courtroom to witness a “disembodied
of the logical definition of presence, the policy reasons why voice” as a military judge was not the proper portrait that the
physical presence is required to conduct a court-martial, and themilitary justice system wanted to present to the pufic.
military judge’s justification for conducting the arraignment by

speakerphon&! The court determined that tivanual for Besides the policy reasons, the court provided two more
Courts-Martial nowhere defines “presence” in the applicable concrete justifications for its decision. First, the military judge
provisions!’2 Looking to the plain meaning of the wordeb- stated that the reason for the speakerphone procedure was to

ster’s Dictionary the Army court held that presence meant “the “save the court some time and the United States some TDY and
fact or condition of being present™ According toWebsterss, travel money.* Looking to the federal courts and the legisla-
“present” means “being in one place and not elsewhere, beingive history of Federal Rules of Criminal Procedure 43(a), the
within reach, sight, or call or within contemplated limits, being court determined that the only reasons that the federal courts
in view or at hand, being before, beside, with, or in the samehave conducted alternative forms of arraignments (television)
place as someone or somethiAg.” are upon a showing of necessity. The stated reason for the
procedure satisfied convenience rather than necessity. Finally,
The reasoning for the decision is important and providesthe court recognized that if thdanualdrafters wanted to inject
solid support for the holding, especially considering the possi-telephonic procedures into the court-martial, it could have
bility that some might view the case as a condemnation of usingaccomplished this as it did in R.C.M. 802. It is a normal
new technology in the military courtroom. The key policy rea- practice in pretrial procedures for the military judge to conduct
sons underlying the “presence” requirement are simple. Thethe 802 conference by phone. The fact that the drafters did not

168. The distance between the installations is about 150 nRigolds44 M.J. at 729.

169. Id. at 727. The military judge advised the accused of his right to counsel, the different forum selections availableicdwecsigfithe arraignment, and dis-
cussed the accused’s waiver of his Article 32.

170. Id. at 726.

171. 1d. at 728-30.

172. SeeUCMJ arts. 39(a), (b), 26(a), 36 (1988); MCsdipranote 10, R.C.M. 803, 804, 805.

173. Reynolds44 M.J. at 728.

174.1d. at 729.

175. 1d.

176. Id. “Observations of subtle changes in demeanor or perceptions of so called ‘body language’ may indicate to a military gndaectised really does not
understand his rights and needs additional instruction for complete understanding.” The court was concerned as to feny jirdgmitiould accomplish his duty
of supervising the proceeding and ensuring appropriate decorum while not being able to actually see the participantsstateel tbat the appellate court would
be deprived of its opportunity to “see the court-martial proceeding through the eyes dfttrg jadge” and that the judge’s ability to participate in a meaningful
way cannot be limited. This would eliminate the appellate court’s ability to see the case in full view for possible rempedialqn appeald.

177.1d.

178. Id.

179. 1d. at 728.

180. Id.

181. MCM,supranote 10, R.C.M. 802 provides for a pretrial conference “to consider such matters as will promote a fair and expeditidieetbédcussion
provides that “[a] conference may be conducted by radio or telephone.”
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include such a procedure for the formal stages of a court-martiaforum and counsel rights, and the accused made his desired
was evidence indicating that such procedure was invalid forelectionst®” The military judge then proceeded to arraignment,
arraignment. where the accused waived a reading of the cha#dastead
of calling on the accused to plead, the military judge stated, “I

In Reynoldsthe Army court issued consistent signals will not ask for the accused’s pleas, as | was served with notice
regarding the presence requirement, automation, and waiverof several motions that | would obviously need to resolve
The court limited the holding to the specific facts of the case, before any plea was entered in this cd&e.The accused par-
but it left open for another day the “ultimate” definition of the ticipated in two motions sessiot8. The accused was absent
term “presence at a time of rapidly evolving technoldd¥.” when the court-martial reconvened for the merits phase. The
Under a different set of circumstances, the court intimates gencourt was assembled, and although the military judge failed to
erally, the procedure might have been lavftlln addition, the enter pleas for the accused, the trial proceeded without defense
court stated that the procedure did not deviate so much from th@bjection, resulting in the accused’s conviction and sentéhce.
standards of fairness that it would allow the accused to make &he accused raised the defective arraignment issue on appeal
waiver of his “presence rights” and be able to claim a benefit onfor the first time and requested that the conviction be set
appeal. The record indicated that the accused consented to theside!®?
procedure with counsel present, and counsel did not make an
objection. Practitioners should also take note that the court The ACCA held that when an arraignment is procedurally
thought it important enough to raise the issua sponte The defective and an accused voluntarily absents himself from a
court appears to prefer that counsel and military judges proceedourt-martial after participating in the litigation of motions and
slowly in this area and, for the time being, forego telephonic, being informed of the date that the trial will commence, the
electronic, or video teleconferencing for the formal stages of acourt-martial will not be deprived of jurisdiction to try the
court-martial. accused in absentia.

Similarly, United States v. Prié# presents an issue con- The ACCA noted that the requirement for a lawful arraign-
cerning arraignment with a twist familiar to some practitioners: ment consists of a reading to the accused of the charges and
the accused’s voluntary abseriée.Price is not a departure  specifications and demanding of the accused that a plea to each
from precedent but rather, it is based on old settled®aRrice charge and specification be mad&.Determining that the
was convicted of robbery and aggravated assault. At a pretriahrraignment was defective, the Army court explored case law
session, the military judge properly advised the accused of hison the issue of whether the accused could waive entering a plea

182. Reynolds44 M.J. at 729. Video teleconferencing appears to violate the court’s definition of presence. While that proceduremibthid pelitary judge to
see and observe the demeanor of the accused, and supervise the proceedings, it would not permit the accused, couriignajud gectonbe physically present
in the same location (the courtroom). The court interpreted the statutes and R.C.M. provisions to require that all'abotiesldeation for the purposes of a court
martial.” Id. Physical presence is necessary so the military judge can truly observe the demeanor of the accused. Video teleqmefareraidhgwould not
satisfy this requirement.

183. Operational necessity (war, operations other than war, etc.) might produce a different result.

184. 43 M.J. 823 (1996).

185. While the cases may be similar in that they concern arraignments, they should not be readRogetfomuses on the accused’s voluntary absence from and
the impact of the accused’s action on the subsequent phases of the court martial as it relates to jufieljotdiss concerned with jurisdiction as well, but is
intended to focus on the action of the military judge in supervising the court-martial proceeding, protecting the rigitonfstttbto make informed intelligent
choices regarding important substantive and procedural rights, and ensuring that the public has confidence in the i@nméganyfjtustice system.

186. The court citetnited States v. Houghtalin@ C.M.R. 229 (A.B.R. 1951&ff'd, 8 C.M.R. 30 (1953); ancbdn A. WINTHROP, MILITARY LAW AND PRECEDENTS
353 (1896 ed.), as support for its holding.

187. Price, 43 M.J. at 824.

188. Id.

189. Id.

190. In each session, neither the military judge, the accused, nor counsel mentioned arraignmentidr pleas.

191. Price, 43 M.J. at 823-24.

192. The defense raised the defective arraignment issue in the clemency petition and requested sentence relief fromngheutioonignid. at 825.

193. MCM,supranote 10, R.C.M. 904. There is no requirement that the accused actually enter the plea. To complete arraignment, jhégaihtarst, after
offering that the charges be read, call upon the accused to enter a plea.
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without causing a deprivation of court-martial jurisdiction. The  While the concurrence provides an easy answer to the issue,

court observed that it was clear that a court-martial’s failure toit also raises a red flag for counsel to consider before accepting

read the charges to the accused was a procedural error that dits logic. Conducting the pretrial phase of a court-martial is the

not operate to deprive the court of jurisdicti&h Focusing on military judge’s responsibility. Article 28t andArmy Regula-

the “calling upon the accused to ple&#fequirement, the court  tion 27-13° requires that the military judge preside over the

held that prior case law supported the view that asking thecourt-martial, call the court into session for the purpose of

accused to plead was not an indispensable element of arraigrarraignment, and receive pleas. Ensuring that the accused is

ment as long as the accused was served with a copy of thealled upon to plead and enters a clear statement of the plea is

charges and the parties, with the court’'s consent, waive thenot a de facto or de jure responsibility of the accused.

requirement for arraignmetf® The ACCA had little difficulty

concluding that the accused waived the procedural requirement Not to be outdone, the majority provided a practical consid-

in this case because the record indicated that the accused wasation for military judges. The court cautioned military judges

informed of the charges against him, participated in three sesnot to look at the R.C.M. 804(b) arraignment requirement as “a

sions that involved the litigation of complex substantive mere formality to be omitteé® during the pretrial phase. Mil-

motions regarding the charges, and was advised of the particuitary judges should follow the Military Judges’ Benchbdgk.

lar date and time that trial on the merits would commeéfice. When an accused desires to waive entering pleas pending the
outcome of a motion, the military judge should still call upon

Concurring in the result, Judge Johnston viewed the issuethe accused to plead. There is no requirement that the accused

differently than the majority. He pointed out that the “precise” actually enter a ple&®

issue was not whether there was a defective arraignment, but

whether theaccusedwaived the procedural requirement of Voir Dire and Challenges

R.C.M. 904 to enter a plé&. In Judge Johnston’s opinion, the

military judge did not commit prejudicial error. Rather, the Old Rules: The Military Judge’'s Authority to Control Voir Dire

accused affirmatively waived the “called upon to plé&d”

requirement by participating in the motions sessions. Judge In United States v. Willian8® United States v. DeNoy#&¥

Johnston determined that the accused’s action was the funcandUnited States v. Jeffers3# practitioners might find the

tional equivalent of entering a not guilty pk&&. cases that stimulate the most debate. Each case operates to pre-
vent counsel from using voir dire to obtain, in the safest way,

194. Price, 43 M.J. at 826-275ee alsdJnited State v. Napier, 43 C.M.R. 262 (C.M.A. 1971); United States v. Lichtsinn, 32 M.J. 898 (A.F.C.M.R. 1991); United
States v. Stevens, 25 M.J. 805 (A.C.M.R. 1988). The court pointed out that while these cases were on point as to the &saigntiney did not involve trial in
absentia. The court also noted two other cases where the issue concerned the first part of the arraignment (readirgesj teedgfactive, but did not focus on

the second (calling upon the accused to enter a phesUnited States v. Wolf, 5 M.J. 923 (N.M.C.M.R. 197&t. denied6 M.J. 305 (C.M.A. 1979); United States

v. Cozad, 6 M.J. 958 (N.M.C.M.R. 1979).

195. MCM,supranote 10, R.C.M. 904.

196. Price, 43 M.J. at 826-27. The ACCA opined thainWiropr, see supranote 186, viewed that either part of the arraignment could by waived by the accused.

197. The motions concerned speedy trial, suppression of an in-court identification, and multiplicity, all of which wereRdieigd3 M.J. at 828 (Johnston, J.,
concurring in the result).

198. Id.

199. Id.

200. Id.

201. UCMJ art. 26(a) (1988) provides: “The military judge shall preside over each open session of the court-martighéohabibben detailed.”

202. DxP1 oF ARMY, REG. 27-10, lEGAL SERVICES MiLITARY JusTicg, para. 8-4a(2)(a) and (b) (1 Jan. 1996), provides: “(a) The military judge’s judicial duties include,
but are not limited to calling the court into session without the presence of members to hold the arraignment. (b) Reasi@imyrpsolving matters that the court
members are not required to consider . . . ."

203. Price, 43 M.J. at 827.

204. DkP' T oF ARMY, PAMPHLET 27-9, MLITARY JUDGES BENCHBOOK, ch. 2 at 13 (1 Sept. 1996) [hereinaften&isook]. The Benchbook procedure asks the military
judge to call upon the accused to plead under all circumstances, and then ensure that a plea is entered after all itigéitats are |

205. MCM,supranote 10, R.C.M. 904 discussion provides, in part: “Arraignment is complete when the accused is called upon to plepdf fhle@nts not part
of the arraignment.”

206. 44 M.J. 482 (1996).
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information to establish a basis for a challenge for cause. Thevoir dire of the member who had difficulty with the idea that an
difficulty in assessing the effect of the cases is that they areadverse inference must not be drawn from the fact that the
based on an old rule that the military judge controls the conductaccused would not testify* The military judge denied the

of voir dire2°® The opinions, however, leave some room for request, directing defense counsel to ask any questions it
criticism. desired in front of the entire par#i.

In Williams, the accused was charged with indecent assault, The CAAF held that the military judge did not abuse his dis-
using indecent language, and obstruction of justice. Duringcretion in denying the defense requests to conduct individual
group voir dire, the military judge’s questioning of the panel voir dire. The court reminded practitioners thatited States
established that three members had prior knowledge of thev. Whité'” gives a military judge wide latitude in determining
case’l® The defense counsel established that one of the memthe scope and conduct of voir dire. ithite the Court of Mil-
bers was inclined to draw an adverse inference from theitary Appeals held that a military judge did not abuse his discre-
accused’s failure to testify, and another member had social contion by denying challenges for cause against one member who
tact with the CID agent the government would call as a wit- was the superior of a second member, to one court member who
ness?! The military judge denied a defense request for had technical expertise in recruiting, and to one member who
individual voir dire of these membet$. After an Article 39(a) had lunch on the day of trial with one of the witneg¥ed he
session wherein the defense presented a written motion folCMA's opinion was based on the fact that military judges have
appropriate relief® the military judge explored the areas of wide discretion to determine the scope of voir dire to establish
defense concern in group voir dire. a sufficient basis for granting or denying a challenge for

cause?’® Additionally, the plain language of R.C.M. 912(d)

The military judge then held another Article 39(a) where the directs the military judge to exercise discretion in the conduct
defense’s renewed request for individual voir dire of the sameof voir dire??° The case law has never recognized a right of the
members was deniétf. The defense also requested individual prosecution or defense to conduct voir d#feand the CAAF

207. 44 M.J. 619 (Army Ct. Crim. App. 1996).

208. 44 M.J. 312 (1996)

209. MCM,supranote 10, R.C.M. 912(d).

210. Three members read a newspaper article and one member who read the article also previously read a “blotter ngptortheetatse. Another member who
read the article remarked that he wished he did not have to patrticipate in the court-martial. The member’s reactianolép kinewaing that he might be on the
panel, was “I wished that | wouldn’t be involvedWilliams, 44 M.J. at 483.

211. Id. at 482. The member had a few beers at the local club with the CID agent.

212. 1d. at 483-84. It appeared that the defense desired to further explore the member’s relationship with the CID agent tdriedmmef knowledge of the
members who read the article and blotter replatt.

213. The motion requested that the defense be permitted to conduct individual voir dire and provide its reasons oytsesentéhef the members to avoid under-
mining, belittling, and compromising the defense before the memigkrat 483

214. 1d. at 484.
215. 1d.
216. The defense counsel did not “take advantage” of the military judge’s offer. The offer placed defense counselarnidie prsition of deciding whether to
ask questions that might taint the panel or waive the group voir dire to support his motion. The latter created thefgireatemding with members who might
not be qualified to sit.
217. 36 M.J. 284 (C.M.A. 1993).
218. Id. at 287.
219. Id.
220. MCM,supranote 10, R.C.M. 912(d), provides:
The military judge may permit the parties to conduct the examination of members or may personally conduct the examtihetiater event
the military judge shall permit the parties to supplement the examination by such further inquiry as the military judgeogeemstpe mil-
itary judge shall submit to the members such additional questions by the parties as the military judge deems proper. asnbmbees-

tioned outside the presence of the other members when the military judge so directs.

221. Williams, 44 M.J. at 485. (citing United States v. Slubowski, 7 M.J. 461 (C.M.A. 1979)).
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was careful to state that R.C.M. 912(d) was intended to alignanother member’s judgmefit. The ACCA also observed that
the court-martial practice with federal court voir dire proce- the procedure was a “perfunctory treatment of [a] sensitive
dure?? issue?® and cautioned military judges to follow the Bench-
book procedure®

White and the Court’s plausible interpretation of R.C.M.
912(d), is easily applied to the factswfilliams The military Practitioners should pay special attentionAfidlliams and
judge mooted one issue when he granted the defense challeng@eNoyer A military judge runs the risk of tainting the panel by
for cause against the member inclined to draw an adverse inferlimiting counsel’s access to individual member questiofihg.
ence from an accused’s failure to testffyThe defense counsel Defense counsel should consider taking advantage of the mili-
mooted the general issue, in the court’s opinion, when hetary judge’s offer to conduct group voir dire. This may estab-
refused to comply with the military judge’s procedure that all lish a record to support an argument that other members were
guestions be asked during group voir dffeThe CAAF’s res- tainted during group questioning. Second, trial counsel must
olution, however, sanctions what might be an unsatisfactoryproceed carefully. Often, trial counsel are told to join in on
procedure, considering that the primary purpose of voir dire ischallenges for cause when it is clear that a member should not
to establish a basis for causal, and now, peremptory chalsit for trial. Endorsing the military judge’s practice of limiting
lenges?® defense voir dire might prove harmful; the appellate courts

might look on such practice as a reason to support reversal,

While R.C.M. 912(d) does recognize the military judges’ especially if the grounds for limiting voir dire are weak, the
authority to control voir dire, it also recognizes the permissive case involves very serious offenses, or the sentence is severe.
opportunity for counsel to ask questions in a meaningful way to
obtain a qualified panel. A counsel's manner of asking ques- Bogeymen, Ax Murderers, and Court-Members
tions and focus in a particular area may lead a member to United States v. Jefferson
answer questions differently. A member may respond to a
question differently when it is asked by a military judge. The  United States v. Jeffers8his noteworthy because it con-
member might perceive the military judge as a neutral party. Intains a full panoply of issues relating to voir dire. éfférson
United States v. Denoy%® the Army Court of Criminal the accused pled guilty to driving while intoxicated, but con-
Appeals gave a lukewarm endorsement of the manner in whichtested other charges related to leaving the scene of an accident,
the military judge summarily denied a defense request for indi- disorderly conduct, and damaging personal property. At trial,
vidual voir dire to explore the possible impact of rating chain the military judge interrupted the defense counsel’'s questioning
relationships on membe#&. Noting the rating chain relation-  of the members regarding the burden of proof to ensure that the
ship, the military judge simply advised the members that rankmembers were not confused by the questi&hsThe defense
would not be employed to influence any member or to control counsel also protested the military judge’s failure to ensure that

222.1d. The practice in federal courts is for the district court judge to conduct voir digited States v. Jeffersofd M.J. 312 (1996), the CAAF noted that three-
fourths of the federal district courts conduct voir dire without counsel participation to prevent counsel from using faripdifgoses other than developing a
grounds for challengdd. at 318; MCM,supranote 10, R.C.M. 912(d), discussion advises “[o]rdinarily the military judge should permit counsel to personally ques-
tion the members.” For a discussion why the federal district court practice should be changed to permit greater coips&lmpadeTop Seven Reasons Listed
for Attorney Voir Dirge 11 Guim. Prac. Man (BNA) No. 3, at 45 (Jan. 29, 1977).

223. Williams, 44 M.J. at 485.

224. 1d.

225. Batson v. Kentuckyl76 U.S. 479 (1986), requires that the proponent of a peremptory challenge provide a race/gender-neutral explanatifjectioa &n
made. The proponent must articulate a good reason, based on the proceedings, to overcome the objection. AlthougHIpottpdredday law, a race/gender-
neutral reason can be developed during voir dire.

226. 44 M.J. 619 (Army Ct. Crim. App. 1996).

227. The same military judge tri&dilliamsandDenoyer

228. Denoyer44 M.J. at 620.

229. Id.

230. Id. at 621. The BncHBook, supranote 204, chapter 2, advises the military judge to ask specific question regarding rating chain relationship, but also permits
counsel to ask the members additional questions in a group and individual setting.

231. Williams,44 M.J. at 485. The court stated that the military judge had discretion to run this risk, considering the wide latiflidey fiedge has in the conduct
of voir dire.

232. 44 M.J. 312 (1996)
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the members knew that no punishment was a viable sentencingvho are asked hypothetical questions concerning what sentence

optionz3 After the defense inquired whether the members they would give prior to a convictict

could consider a sentence of no punishment, the military judge

attempted to resolve court-member confusion by describing the The CAAF disposed of the individual voir dire issue with the

no punishment option as a “one of those bogeymen that comesame alacrity it did ifWilliams, noting that defense counsel

up every now and thert® The military judge went further,  could have requested an Article 39(a) session or a side bar con-

giving the members the example of an ax murderer as someongerence to inform the court of the reasons why individual voir

who should receive punishment without foreclosing at leastdire was necessary. The court, however, condemned the mili-

consideration of the no punishment opti®h.The military tary judge’s refusal to reopen voir dire to explore the issue of

judge also denied the defense requests to conduct individuafamily members who were victims of similar crintés.This

voir dire of a member regarding a rating chain issue and toissue was one where the court could not simply rely on the mil-

reopen voir dire to explore bias on the issue of family membersitary judge’s discretion to control voir dire as a basis for the

who had been victims of crimé%. Finally, the military judge decision, because there were no facts on the record to show

denied the defense request that the assistant defense counsel Wwéether implied bias existe¢t.

permitted to conduct voir di€ The military judge denied alll

the defense causal challenges. Jeffersonis a strong reminder that, when the military judge

fails to ensure that voir dire is adequate insofar as victim anal-

The CAAF held that, while voir dire was “fundamental to a ysis is concerned, the courts will be more inclined to reverse or

fair trial,”>*° counsel was required to operate within the param- set aside a case rather than impute implied bias to ensure that

eters set by the military judge, who has wide latitude in control- the accused is tried and sentenced by impartial court members.

ling the procedure. The military judge’s action of interrupting

counsel during the burden of proof question was permissible New Ground: Striking Purkett from the Panel:

because counsel had created confusion by asking the members United States v. Tulloch

their conclusions regarding guilt or innocence when they had

been informed of the accused’s guilty plea to driving while  In Purkett v. Eleni#* the Supreme Court held that a party is

intoxicated?*® Additionally, while the military judge should not  not required to provide an explanation that is persuasive or

have used the bogeymen language and ax murderer example fgausible when responding to a claim that the challenge violates

illustrate that no punishment was a viable option on sentencingthe Batson v. Kentuck§f proscription against the use of a chal-

the court was sympathetic to the situation of court-memberslenge to remove individuals from a jury based on racial or gen-

233. 1d.
234.1d. at 315
235. Id. at 316.
236. Id. The military judge stated:
Members, the issue that came up about ‘Would you consider no punishment?’--it's one of those bogeymen that comes upre/érgmow a
It's kind of one of these philosophical arguments lawyers get into. But the law requires that you have an open mincarttbtreahyp pre-
conceived idea of punishment. Now, if you bring in a multiple axe murderer and you sit him down and you say, ‘Now, thikegdinég
guilty to multiple murders, will you consider no punishment?’--it's kind of an absurd question. Yet, depending on howseit ahdawhat
the crimes are, the law still requires that you keep an open mind and be able to consider the full range of punishments.
237.1d. at 317
238. Id. at 316.
239. Id. at 321.
240. Id. at 320.
241. 1d. Each member stated they would follow instructions and consider all alternative punishments.
242.1d. The court set aside the conviction and ordered a post-trial hearing to inquire into thédisatig22.
243. The court observed that the record did not support a finding of actual bias because the fact that a member haeafriendlm was a victim of a crime is
not a per se disqualification to sit on a panel. A member’s answers to voir dire questions, which were prohibited hestablmiid basis for actual or implied
bias. The court stated that the law did not favor imputing implied biast 321 (citing Smith v. Phillips, 455 U.S. 209 (1982); Remmer v. United States, 347 U.S.
227 (1954)).

244, 115 S. Ct. 1769 (1995) (per curiam).
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der discrimination. Purkettinvolved a Missouri prosecutor’s race as the accused. The defense counsel was able to establish
striking of two black men from a jury because he “did not like that the junior member, at least from her responses, would be
the way they looked,” “and [because] they looked suspicious,” impervious to unlawful coercion in voting on a findirg}.
and because one of the jurors had “long, unkempt hair, a musThere were no abnormalities regarding the member’s demeanor
tache, and a bear@® Asserting that the only requirement for at any time during group or individual voir dire.
an explanation is that it must be “clear and reasonably specific”
and “be related to the case to be tried,” the Court appeared to After voir dire, neither trial counsel nor defense counsel
create an exception ®atson,which authorized counsel to made a challenge for cause against the members. When the
make challenges based on “hunches and guesses” similar tamilitary judge asked the parties if they desired to make a
preBatsontimes?7 Purkettcould be construed to permit any peremptory challenge, the trial counsel challenged the junior
advocate with ill-motivations to peremptorily challenge an member of the panel, SSG*E. Anticipating theBatsonissue,
individual and cover up the motivation with an excuse that did the trial counsel asserted that SSG E’s “demeanor, in general’
not technically deny equal protection. Aftearkett counsel during the defense counsel’'s questioning was a valid race-neu-
were advised to recognize this limited exception, but not to tral basis for the peremptof?® Specifically, the trial counsel
“play fast and loose with the equal protection rights of an stated that: “I was observing him during voir dire, and he
accused or court member&®’In United States v. Tullocithe seemed to be blinking a lot; he seemed uncomfort&tidlie
ACCA attempted, at least for Army legal practice, to fill the gap defense counsel vigorously responded to the peremptory chal-
in the law of peremptory challenges createdPliykett?° lenge, noting that he observed no such behavior from the mem-
ber. The military judge, observing that “trial counsel has been
In Tulloch the accused pled guilty to possessing and trans-very forthright with the Court in the past®granted the chal-
porting a firearm, and usury. An officer and enlisted panel con-lenge, indicating that there were several other racial minorities
victed him of attempted robbery and conspiracy contrary to hisand one female member remaining on the p&fel.
pleas. The defense counsel conducted voir dire, focusing on the
junior member of the panel who was also a member of the same

245. 476 U.S. 479 (1986).
246. Purkett, 115 S. Ct. at 1769.
247.1d.at 1771.
248. SeeMajor John I. WinnRecent Developments in Military Pretrial and Trial Procequtemy Law., Mar. 1996 at 48-49.
249. 44 M.J. 571 (Army Ct. Crim. App. 1996).
250. One can look dwllochas a case where the record was not as complete as the court desired. At the court-martial, the military judge failedindimaké
fact that the court-member’s demeanor was consistent with the way trial counsel described it before granting the goveramptily ghallenges. The ACCA
was left with a record that it could not use to determine whether the trial counsel’'s reason for the peremptory challaegd wmas bacially discriminatory reason.
On the other hand, one can lookTatloch as a gap filler. The court was specific in recognizing why the prosecRarkettwas able to convince the court of the
validity of its peremptory. In contrast, the court stated that the trial counsel's acliohdchwas a stark departure from tRarkettprosecutor’s clear and unam-
biguously “race-neutral” reason (One should note Tlilbch was tried before the Supreme Court issBadkett so the trial counsel did not have that case to con-
sider). One can also take the middle road course andTvikochas an incomplete record and gap filler case. The middle road course is probably best.
251. Tulloch,44 M.J. at 573. The following colloguy occurred between the defense counsel and the member:

DC: Staff Sergeant E, you're the junior member of this panel, obviously, by the rank that you have. If you believed af tihe giovern-

ment’s case, that they have not--that they have failed to prove their case beyond a reasonable doubt and that, theecTalégdPriwas not

guilty, and every other panel member disagreed with you and thought him to be guilty, would you, nevertheless, vote-not guilty-

SSG E: Yes.

DC: --or could you be swayed to turn because of everybody else?

SSGE: No

DC: So if you believe he was not guilty, no rank could influence you to change your vote?

SSG E: [Negative response.]
252. Tulloch,44 M.J. at 575.
253. Id.
254. Id.
255. Id.

256. Id. This fact appeared to indicate, at least to the military judge, that the trial counsel did not have an unlawful motive.
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The ACCA set aside the findings relating to the contestedjudge to resolve the disagreement, on the record, concerning
charge and the sentence, holding that the record was devoid ovhat the member did during individual questioning before rul-
a finding by the military judge regarding whether the member ing on the peremptory challenge.
had in fact exhibited the nervous demeanor which trial counsel
alleged?” The court also indicated that the military judge Tullochis currently under consideration by the CAAF, so
should have examined the issue more closely after the defensportions of the ACCA opinion might not survive reviéd.lt is
counsel made a “credible challenge” to the trial counsel’s uncertain, however, whether the CAAF will reverse the two
peremptory challeng®® important learning points of the Army court’s decision. First,

trial counsel must have a clear mind during voir dire to collect

In so holding, the court noted that,Rurkett,the Supreme  information and ask questions for making a decision whether to
Court required that peremptory challenges in courts-martial beproceed on 8atsonissue, and must state a clear reason on the
examined under the three-stBptsonanalysis®® At the third record to support a peremptory challenge that raises a discrim-
step of the analysis, the persuasiveness of the moving party’snation issue. lItis clear from the Army court’s opinion that the
reason is pivotal. The problem witlnllochwas that the mili-  trial counsel either misstated her reasons or was confused about
tary judge accepted the trial counsel’'s reason supporting thehe basis for the challenge. This case would have been avoided
challenge without resolving the ambiguity raised by the defensehad trial counsel conducted follow-up voir dire to substantiate
counsel’s “credible challenge.” why the member may have been blinking and she seemed

Significantly, the court added, at least for Army practice, uncomfortable before making the challeriéfe.Second, it is
another factor to thBatsonthree-step test. When an opposing incumbent upon the military judge to remain alert to ambigu-
party does more than object to a peremptory challenge by makities in the reasons for the challenge and not rely on the partic-
ing a “credible challenge” that fully disputes the explanation ular counsel’s forthrightness regarding motivation to support a
offered to support the challenge, the moving party must comeplea?s* Finally, the Army court’s addition of the “credible chal-
forward with additional explanation that does more than lenge” factor formally opens the door for courts to more effi-
“utterly fail[s] to defend it as non-pretexi®® The ACCA spe- ciently and justifiably discern which peremptory challenges
cifically noted that the defense counsel in Tulloch did much violateBatson It also tells defense to do more than the defense
more than the defense counsePimrkettby making a vigorous  counsel did inPurkettby vigorously contesting a peremptory
attempt to persuade the military judge to deny the chall&hge. challenge that may violaatson
It was necessary, under these circumstances, for the military

257. Id.
258. Id. at 575.

259. In a court-martial, the military judge resolveBaasonbased challenge in the following way: the opposing party must object and establish a prima facie case
by entering an objection; the moving party must come forward with an explanation that need not be persuasive or plausiidyebtecially race-neutral; the
military judge must then decide whether the accused has proven purposeful racial discrimination.

260. Id. at 575.
261.1d. n.3.
262. 44 M.J. 277 (1996). The issues in the case are:

Whether the Army Court of Criminal Appeals erred when it gave no deference to the military judge’s assessment of theetiafedibility
in his determination that the trial counsel’s peremptory challenge against a minority court member was not a race-bdsgd’‘aslateserted
by the trial defense counsel.

Whether the Army Court erred by shifting the ultimate burden of persuasion to the Government regarding whether a discimgntatory
existed in a government peremptory strike of a minority member, and, thereby, violated the principle that the burdenaiesges casts
with, and never shifts from, the opponent of the strike.

263. The importance of voir dire cannot be understated. In a recent article, Mr. Johnny Cochran, the lead defense ©olinSehfzon, remarked that voir dire
was possibly the most important part of a trial. “If you don’t have an impartial trier of fact, you might as well go Beeif)"Grim. Prac. Man. (BNA) No. 13, at
343 (Aug. 28, 1996). The CAAF just recently noted the practical and constitutional importance of voitJditednStates v. Jefferspfd M.J. 312 (1996). The
court stated that “Voir dire is a valuable tool . . . for both the defense and prosecution to determine whether potemighbetstwill be impartial. It is also used
by counsel as a means of developing a rapport with members, indoctrinating them to the facts and the law, and determiexertise peremptory challenges
and challenges for cause.” The court also stated that voir dire guarantees the defendant’s right to an impartial jutfipanekfreienced trial advocates would
doubt the importance of [it].Id. at 318. Conversely, many trial counsel believe that voir dire is the province of defense counsel. They often waiveuthiéyoppo
to question members, probably based on the fact that the convening authority already made valid court-martial selectiamiardembers completed back-
ground questionnaires before the court-martial. Neither the convening authority nor the defense counsel have the nmgsiomgtle panel members that justice
requires a finding that the accused idtgwand deserves substantial punishmerddoomplish society’s goals of rehitiaition, and specific and general deterrence.
Trial counsel must take advantage of voir dire and undertake this mission. If trial counsel had conducted voir dirganttiésecavould have, at least, been a record
to support the challenge, and the court would likely not have an issue to resolve.
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Batson Odds and Ends that Article 25(d)(23¥° did not list gender as a consideration in
selecting members, and the Supreme Court was unequivocal in
In two other 1996 cases, the CAAF and Navy-Marine Corps excluding gender from the proper factors that can be considered
Court of Criminal Appeals examined two issues related to thein making a peremptory challengé.The CAAF may have the
application ofBatsori® to courts-martial that are worthy of opportunity to formally review the NMCCA's interpretation of
brief mention. INJnited States v. Witha?ff,theNMCCA held Batson,as a petition for grant of review was filed in the ca&e.
that cases which extend&atsonto gender are equally appli-
cable to Navy and Marine Corps courts-marial.The court In United States v. Willians® the CAAF resolved a tangen-
noted that those cases extendBegsonto civil trials#¢to sit- tial but similarly important issue concerning whetBatson
uations where the challenged member is not a member of therohibits religion-based peremptory challenges in military
accused’s rac®® and to defense peremptory challeng®@s, practice. InWilliams the trial counsel peremptorily challenged
appeared to apply to courts-martial throughited States v.  the senior black member of the pafél.In response to the
Greene?’! but the CAAF never formally stated thRatson defense counselBatsonchallenge and demand for a race-neu-
applied to peremptory challenges based on?&eXVitham tral explanation, the trial counsel stated that “it's because he’s a
involved an accused who was convicted of making a false offi-Mason. And the Government believes that the accused in this
cial statement and filing a false travel cl&ifh After voir dire, case is a Mason, and there may be some sort of alliance
the defense counsel sought to remove SSG H, the only femal¢here.”®®® The military judge granted the peremptory challenge.
member, from the panel. The military judge denied the defenseOn appeal, the accused argued that the military judge’s action
request after establishing that defense counsel based the chaliolatedBatsonbecause the government’s challenge was based
lenge on the fact that the member was a feffial@he appel- on religion!
lant argued that the military judge erred because the CAAF
never formally stated that gender was an improper consider- The CAAF acknowledged for the first time and consistent
ation for peremptory challenges. In doing so, the court notedwith Supreme Court interpretation, ttgdtsonis inapplicable

264. After the defense counsel made his “credible challenge” to the trial counsel’s reason, the military judge statedut{Jeljhas been very forthright with the
court in the past. | assume, [trial counsel] that you're, likewise, being forthright this time; that you have no othtarrealssiituting--or for excusing this member.”
Id. The Army court also said that the military judge granted the motion based on the presence on the panel of minorityiffexeriierem the accused’s race.
The court cautioned that the presence on the panel of members of the accused’s race, after peremptory challenges aresgnahtstablish a presumption of
good faith. Tulloch,44 M.J. at 573

265. 476 U.S. 89 (1986).

266. 44 M.J. 664 (N.M.Ct.Crim.App. 199¢tition for grant of review filedd5 M.J. 49 (1996).

267. J.E.B. v. Alabama ex. rel. T.B., 511 U.S. 127 (1994) (holding that gender was a suspect classificat®atsorderd that a trial should be free from “state-
sponsored” group stereotypes rooted in historical prejudice).

268. Edmondsonville v. Leesburg Concrete Co., 500 U.S. 614 (1991) (holdiatsabapplies to both parties in a civil trial and the defense counsel's use of two
peremptory challenges against two jurors of the same racial minority group as plaintiff violated Batson).

269. Powers v. Ohio, 499 U.S. 400 (1991) (holding ti2ataonchallenge does not require racial affinity between the accused and the challenged juror).

270. Georgia v. McCollum, 505 U.S. 42 (1992) (holding a criminal defendant may not engage in purposeful racial discimtinagsercise of peremptory chal-
lenges).

271. 36 M.J. 274 (C.M.A. 1993)es alsoUnited States v. Santiago-Davila, 26 M.J. 380, 391 (C.M.A. 1988).
272. The issue ddatsonapplication to gender was a case of first impression for the NMCCA.

273. The accused was acquitted of kidnapping and rape.

274. Witham,44 M.J. at 665.

275. UCMJ art. 25(d)(2) (1988).

276. See generally.E.B v. Alabama, 511 U.S. 127 (1994).

277. 45 M.J. 49 (1996).

278. 44 M.J. 482 (1996).

279. Id. at 484.

280. Id.
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to religion-based peremptory challeng®sUnlike Tulloch, the continue to closely examine novel pretrial agreement terms to
court had a record replete with facts and a judicial finding of ensure compliance with law and public policy, and recognized

fact to evaluate whether the judge abused his discretion andhe qualified sacrosanct nature of the providence inquiry by

clearly erred in granting the challenge. The record disclosedproscribing its use to convict an accused of a greater offense in
that there was no voir dire regarding religi&hso it was only mixed plea cases.

necessary for the court to apply this pamafsonto summarily

dismiss appellant's argument based on religion. Moreover, at Regarding court-martial personnel aBdtson the courts

trial the defense counsel did not oppose the motion based omlso preserved long-standing rules of law while adding a plau-
religious belief, but only alleged that race was a feétomhe sible substantive or procedural twist. The courts limited an

CAAF reached that conclusion because the dictionary definedadvocate’s access to individual voir dire. Even though the voir

Mason or Freemasons as a fraternal organiz&tiois such, dire cases were based on a long line of precedents, tested pro-
the challenge was permissible becaBatsondoes not prohibit ~ cedural rules, and federal circuit practice, the formal recogni-
challenges based on “fraternal affiliatiot§®” tion of judicial authority may, in reality, have a chilling effect
on counsel’s willingness to conduct voir dire. The unambigu-
Conclusion ous interpretation of the law that is prevalent in the recent pre-

trial and trial procedure cases will permit practitioners to ably
The majority of recent cases in pretrial and trial procedure execute their missions.
preserve current rules of law. In pleas and pretrial agreements,
the intermediate courts cautioned practitioners that they will

281. Id. at 485.
282. The CAAF citecbtate v. Davis504 N.W.2d 767 (Minn. 1993), aithsarez v. Texa913 S.W.3d 468, 496 (Tex. Crim. App. 1994).

283. There is no requirement that voir dire support a peremptory challenge. Nevertheless, as the court explainedcaseaitchogght make the difference in
deciding the merits of Batsonchallenge.Williams, 44 M.J. at 485. At least the moving party would have something to support its challenge.

284. The defense counsel did ask the member whether his membership in the Masons would affect his ability to servel andhepeined a negative response.
Id. at 483.

285. Id. at 485 (citing Webster’s Ninth New Collegiate Dictionary 491, 730 (1991)).

286. Id.
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Recent Developments in the Substantive Criminal Law
Under the Uniform Code of Military Justice

Major William T. Barto
Professor, Criminal Law Department
The Judge Advocate General’s School, United States Army
Charlottesville, Virginia

Introduction case is discussed; only those developments that resolve or cre-
ate uncertainties in the law are considérerth the extent pos-

In a typical year, the military appellate cotnsll grapple sible, the practical ramifications for the practitioner in the field
with issues relating to the substantive criminal law in a substan-are identified and discussed. The article reflects the major divi-
tial portion of their reported opiniois.The past year was no  sions of the substantive criminal law; | will first consider incho-
different; in 1996, the military appellate courts considered ate offenses,and then examine crimes against persons,
issues involving crimes and defenses in almost one-third of allproperty? and military ordet® The article concludes with a

their reported decisiorfsThis high level of activity by the mil-  review of new developments in the law of deferiées.
itary courts in the substantive criminal law is generally consis-
tent over timé and reflects the fundamental importance of Inchoate Offenses
issues involving the judicial determination of what conduct is
criminal and thereby subject to punishment. Attempted Conspiracy
This article analyzes selected recent decisions by the mili- In United States v. Anzalofigthe Court of Appeals for the

tary appellate courts in this area of the law. Not every recentArmed Forces (CAAF) held that “the UCMJ does not prohibit

1. On 5 October 1994, the National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, 108 Stat. 266B44§68d)the names of the United
States Court of Military Appeals and Courts of Military Review to the United States Court of Appeals for the Armed Forcestaraf Criminal Appeals, respec-
tively. For the purpose of this article, the name of the court at the time that a particular case was decided is thewilaive tisad in referring to that decision.
SeeUnited States v. Loving, 41 M.J. 213, 229 n.* (C.M.A. 1994f'd, 116 S. Ct. 1737 (1996).

2. For example, almost 44% of the 694 reported decisions by the military appellate courts from 1993 until 1995 dealtantiiesabminal law issues.

3. At the time of the writing of this article, there were 130 reported decisions of the military appellate courts thatidesterd&996and available on electronic
databases; 42 involved issues of substantive criminal law.

4.  From 1991-95, just over 30% of the reported decisions of the military appellate courts involved issues of substamtivietirine service courts remain
slightly more likely than the Court of Appeals for the Armed Forces (CAAF) to address these issues; in 1996, 34% of s¢rvpiricons contained substantive
criminal law issues, while 30% of CAAF opinions dealt with similar issues. This difference between the tiers of the ppktéateacourts is steadily diminishing.
For example, the service courts in 1993 considered issues relating to substantive criminal law in 67% of their publisiedublimite Court of Military Appeals
(COMA) dealt with similar issues in just 34% of their published opinions. By comparison, the service courts in 1996 dhakenghues in 34% of their published
opinions, a level very close to the 30% of all published CAAF opinions that tackled issues relating to crimes and defenties shmie period.

5. The proportion of all reported opinions containing issues of substantive criminal law has been even higher in reaei®@&ars7% of all published opinions
by the military appellate courts contained substantive criminal law issues, while in 1996, this percentage dropped to 32%.

6. Since 1993, the CAAF has published more opinions each year than all those published by the service courts combimeandAa sue interest of academic
economy, this article will focus upon decisions of the CAAF rather than those of the service courts. However, only 66gpiredBAAF decided in 1996 were
available in either official reporters or electronic databases at the time this article was written. While 20 of those dealsiwith substantive criminal law issues,
seven were actually concerned with the specific issue of whether the military judge had elicited sufficient factual logsityfolea. Given the limited precedential
value of such opinionsee, e.g.United States v. Byrd, 24 M.J. 286, 293 (C.M.A. 1987) (Cox, J., concurring in the result) (expressing “reservations atmput maki
law on a guilty-plea record”), this article will focus instead upon issues arising in contested cases reviewed by the CAAF.

7. See infranotes 12-43 and accompanying text.

8. See infranotes 44-103 and accompanying text.

9. See infranotes 104-128 and accompanying text.

10. See infranotes 129-185 and accompanying text.

11. See infranotes 186-250 and accompanying text.

12. 43 M.J. 322 (1995).
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a charge of attempted conspiracy where there is a purportedupport of his conclusion that attempted conspiracy is an

agreement between a service member and an undercover gowffense under military law. He wrote as follows:

ernment agent to commit an offensé. The court disagreed,
however, as to the legal basis for such an offense. Judge Craw-
ford and the late Judge Wiss agreed that a person who purposely
engages in conduct that would constitute a conspiracy if the
attendant circumstances were as that person believed them to be
is guilty of an attempted conspira&ythe fact that an actual
conspiracy between Anzalone and the undercover agent was
impossible did not therefore preclude a conviction for
attempted conspiracy because “in his own mind the accused
thought there was an agreemetit.Judge Gierke, joined by
Judge Cox, concurred in the result, but asserted “doubts
whether there is such a crime as attempted conspifadutige
Sullivan wrote separately concurring in the result, but asserted
that “[a] plain reading of the applicable statutes furnishes the
answer in this casé” He observed that Article 80, UCMJ, pro-
hibits attempts to commany offense punishable under the
Code; since conspiracy is an offense punishable under Article

Clearly, the language of [Article 80, UCMJ]
is broad and makes no distinction between a
conspiracy or other inchoate offense and any
other type of military offense as the lawful
subject of an attempt offense. In addition, no
other statute or case law from this court pre-
cludes application of Article 80 to a conspir-
acy offense as prohibited in Article 81.
Finally, conviction of an attempt under Arti-
cle 80 is particularly appropriate where there
is no general solicitation statute in the juris-
diction or a conspiracy statute embodying the
unilateral theory of conspiracy. Accordingly,
we reject appellant’s argument that he was
not found guilty of a crime under the Uni-
form Code of Military Justicét

81, UCMJ, attempted conspiracy is therefore an offense prohib-

ited by operation of Article 80, UCMJ.Thus, no single theory Chief Judge Cox and Judge Gierke both dissented on this

concerning the basis for this double inchoate offense enjoyedssue?? Chief Judge Cox asserted that attempted conspiracy is

the support of a majority of the CAAF aft&nzalone a “nonsensical charge” that confuses the law of consptfacy,
while Judge Gierke simply restated his position frsnzalone

The opinion of the court iUnited States v. Riddfeadded that “there is no such crime as attempted conspirdcy.”

some certainty to this area of the law. Riddle a majority of TheRiddledecision has a number of practical ramifications

the CAAF held that attempted conspiracy is an offense underfor the practitioner in the field. By grounding the offense of

the UCMJ and adopted the textualist rationale advanced byattempted conspiracy in the text of Article 80, UCMJ, the

Judge Sullivan ilAnzalone® Judge Sullivan, also writing for  CAAF expands the potential applicability of the offense to sit-

the majority inRiddle refined the reasoning from his opinion uations other than those where there is a purported agreement

concurring in the result iAnzaloneand offered three pointsin  between a service member and an undercover government
agent to commit an offenge.Likewise, the textualist rationale

13. Id. at 323.

14. SeeManuaL For CourtsMAaRTIAL, United States, pt. IV, para. 4.c.(3) (1995 ed.) [hereinafter M@kizalone43 M.J. at 325, 328.

15. Anzalone43 M.J. at 325.

16. Id. at 326.

17. 1d. at 327.

18. Id.

19. 44 M.J. 282 (1996).

20. Id. at 284-85. The CAAF also held that the evidence sufficiently established the accused's intent to conspire with higifeutatéeal military pay entitle-
ments and to make false official statements. The evidence supported accused's convictions of attempting to conspirkatoecgnamdt attempting to make false
official statements, even if the accused was legally married by virtue of a subsequently obtained state judicial deereestigdter had testified that both the
accused and his putative wife admitted during the initial investigation that they were not married, and the wife hadlairthigeattused “doctored” her brother's
marriage certificate to produce a phony certificate to secure increased pay entitlements, which was evidence of thenaedesied'shat pay entitlements could

not be paid without a marriage certificate or licenise.at 285-87.

21. Id. at 285 (citations omitted). Judge Sullivan asserts that “[t]here is no general solicitation statute in the military)"ditesttieManual for Courts-Martial
provision describing the offense arising under Article 134, UCMJ, of soliciting another to commit an offeras&@85 n.* (citations omitted).

22. Seeidat 287-89.
23. 1d. at 288-89 (Cox, C.J., concurring in part and dissenting in part).

24. 1d. at 289 (Gierke, J., concurring in part and dissenting in part).
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of the majority would also appear to open the door to other dou-conventional means; in cases not involving the doctrine of fac-
ble inchoate offenses such as attempted solicitation: “Clearly,tual impossibility, the government must still establish beyond a
the language of [Article 80, UCMJ] is broad and makes no dis-reasonable doubt that the overt act by the accused went beyond
tinction between a conspiraoy other inchoate offensnd any mere preparation and was a direct movement toward the com-
other type of military offense as the lawful subject of an attempt mission of the offens&. This may be a difficult hurdle for pros-
offense.?® In sum, the court iRiddleexpands the universe of ecutors to jump in the ethereal world of double inchoate
conduct by soldiers that may constitute an inchoate offenseoffenses.
under the UCMJ’
Attempted Escape, Conspiracy, and Principals

Trial counsel and military justice supervisors should never-
theless exercise restraint in charging the offense of attempted The juncture of the law of inchoate offenses and that of prin-
conspiracy. The legal recognition of the offense by the CAAF cipals presents an intellectual challenge to counsel similar to
does not make it any easier to explain to a trier of famnd that presented by double inchoate offenses; it is sometimes dif-
most cases in which a trial counsel would be tempted to chargdicult to understand how one who does not perpetrate a criminal
an attempted conspiracy could be more effectively presented asffense himself can be liable for attemptto commit an
a solicitation?®* The primary utility of a charge of attempted offense by others. It is nevertheless well-settled that one who
conspiracy will therefore be in those cases involving “a pur- knowingly and willfully participates in an attempt to commit an
ported agreement between a service member and an undercoveffense, and does so in a manner that indicates an intent to make
government agent to commit an offengg.” the attempt succeed, is a princifalThe issue often encoun-

Riddleis unlikely to be the end of the debate concerning tered in these uncommon cases is whether there was sufficient
double inchoate crimes. The CAAF remains divided concern-evidence of knowing and willful participation by the accused
ing the viability of these offens#sand it is not commonly that at least encourages the perpetrator to commit the offense.
known how Judge Efron stands on this issue. As such, defens&he infrequency of reported decisions in this area makes every
counsel should continue to challenge these offenses at trial andew case concerning aider or abettor liability for an attempt by
on appeal until theurrentcourt rules on this issue. In any another an important one.
event, the defense should continue to attack such charges using

25. Cf. United States v. Anzalone, 43 M.J. 322, 323 (1995) (holding that “the UCMJ does not prohibit a charge of attempted edmes@rtmyre is a purported
agreement between a service member and an undercover government agent to commit an offense”).

26. United States v. Riddle, 44 M.J. 282, 285 (1996) (citations omitle)CM, supranote 14, pt. IV, para. 105.d. (describing attempts in violation of Article 80,
UCMJ, as a lesser-included offense of soliciting another to commit an offeBgelf. United States v. Anzalone, 41 M.J. 142, 147 (C.M.A. 1994) (citing with
approval authorities that posit there can be no attempt to commit an attempt offense).

27. In his opinion irRiddle Chief Judge Cox asks whether “we will soon be seeing charges of conspiring to attempt to conspire to commit an offéslkmxed be
by attempting to conspire to attempt to conspire to commit an offadsefinitun?” Riddle,44 M.J. at 289 (Cox, C.J., concurring in part and dissenting in part).

28. Cf.id. (Cox, C.J., concurring in part and dissenting in part) (calling the charge of attempted conspiracy “nonsensical”).

29. SeeWavNE R. LaFave & AusTiINW. SoTT, R., 2 SiBSTANTIVE CRIMINAL Law § 6.1(b), at 6 (1986) [hereinafterdave & ScotT], cited inUnited States v. Anzalone,
43 M.J. 322, 326 (1995) (Gierke, J., concurring in the result). One reason counsel might prefer to charge an offese@ednaispiracy rather than a solicitation
is that the maximum punishment may be higher for the attempted conspiracy than for a solicitation. A soldier found @igitgtmisarising under Article 134,
UCMJ, “shall be subject to the maximum punishment authorized for the offense solicited or advised, except that in notbasdesitlalpenalty be imposed nor
shall the period of confinement in any case, including offenses for which life imprisonment may be adjudged, exceedMGarsupranote 14, pt. IV, para.
105.e.

30. See Anzalonel3 M.J. at 323¢f. United States v. Baker, 43 M.J. 736 (A.F. Ct. Crim. App. 1995) (holding that accused attempted to conspire to manufiacture cra
cocaine by agreeing with informant to manufacture crack cocaine, and by acting in furtherance of that agreement by e duesiing t discussing the need for
one-third baking soda in the manufacturing process, indicating that he would be back, and leaving a portion of the dargnaathtsncomplete the manufacturing
process at a later time).

31. InRiddle Judge Crawford joined the opinion of the court by Judge Sullivan, while Chief Judge Cox and Judge Gierke dissentedajathytsedmsposition
of the attempted conspiracy offense.

32. SeeMCM, supranote 14, pt. IV, para. 4.c.(2). The difficulty in describing an attempted conspiracy in situations other than those ithedbétgglly impos-

sible conspiracy was pointed out by Chief Judge Cox in his opiniBidiie “How does one attempt to conspire? Since the essence of conspiracy is a criminal
agreement, is it that one strains to reach an agreement with somebody, butR#lldf®; 44 M.J. at 288. This sardonic question could actually form the basis for
closing argument by defense counsel in an appropriate case.

33. SeeUnited States v. Jones, 37 M.J. 459, 460-61 (C.M.A. 1993); United States v. Pritchett, 31 M.J. 213, 217 (C.M.A. 1996)pkéCigte 14, pt. IV, para.
1.b.(2)(b).

34. See Pritcheft31 M.J. at 216.
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In United States v. Davi8 the CAAF considered whether established rule that one need not be present at the scene of an
the evidence was legally sufficient to establish that the accusedttempted crime to be liable as a principal to the offéhse.
conspired with two fellow inmates in the United States Disci- Moreover, the CAAF’s opinion also shows us how easy it is to
plinary Barracks to escape and whether he subsequently aidethake the law of inchoate offenses and principals more difficult
or abetted their escape atterffptAt trial, a prison informant  than needed. The reported decision makes no mention of the
testified that he observed numerous unauthorized meetingrinciple that a “conspirator is liable for all offenses committed
between the accused and inmates Waldron and Goff and alspursuant to the conspiracy by any of the co-conspirators while
noticed, during certain times when the three inmates were missthe conspiracy continues and the person remains a party*to it.”
ing or unable to be located, that he heard strange noises comingikewise, itis important to remember that “[a] principal may be
from an off-limits area above the tier where the accused ffved. convicted of crimes committed by another principal if such
The informant further testified that when he confronted Davis crimes are likely to result as a natural and probable conse-
with his suspicions concerning the escape, Davis implicitly quence of the criminal venture or desigh.These principles of
acknowledged the plan to escape and showed the informanticarious liability can, if applied in appropriate cases, greatly
scratches on his body that may have been caused while workingimplify the government’s burden at trial and on appeal, but
on the escape routé.Additional evidence in the record of trial might be overlooked by inexperienced counsel relying exclu-
revealed that shoeprints belonging to Davis were found in thesively upon the opinion iDavis for an exposition of the rele-
tunnel and passageways used by Waldron and Goff for theirvant law.
attempted escape and that access to these tunnels and passage-
ways was gained through a broken screen vent in the ceiling Conventional Offenses: Crimes Against Persons
near Davis's celt® Although Davis was eating in the prison
mess hall during the escape attempt by Waldron and Goff, the Homicide: Distinguishing Premeditation and Intent to Kill
CAAF found the evidence legally sufficient to establish that
Davis “purposely associated with Waldron and Goff for the pur-  The Uniform Code of Military Justice (UCMJ) expressly
pose of escaping from the disciplinary barracks . . . [and] vol- prohibits seven forms of homicidéjncluding those murders
untarily participated in Inmates Waldron and Goff's escape committed by an accused with a premeditated design todsl|
attempt.*° well as those committed with an intent to kill or inflict great

bodily harm upon a persdh.These two offenses differ only in

Davisis a useful reminder to counsel concerning at least twothe mental state required of edéla, distinction that has been
aspects of the law of inchoate offenses and the law of princi-called “too vague and obscure for any jury to understdhd.”
pals. As afundamental matter, the decision reinforces the well-The CAAF nevertheless held bnited States v. Lovidy‘that

35. 44 M.J. 13 (1996).

36. 1d. at 17-18.

37. 1d. at 18.

38. Id. at 17-18.

39. Id. at 19.

40. Id.

41. SeeMCM, supranote 14, pt. IV, para. 1.b.(3)(a).

42. Seeid.pt. 1V, para. 5.c.(5).

43. Seeid.pt. IV, para. 1.b.(5).

44, SeeUCMJ arts. 118-19 (19883f. MCM, supranote 14, pt. IV, para. 85 (describing negligent homicide as an offense arising under UCMJ art. 134).
45. UCMJ art. 118(1) (1988).

46. UCMJ art. 118(2) (1988).

47. CompareMCM, supranote 14, pt. IV, para. 43.b.(With id. para. 43.b.(2).

48. LaFave & ScorTr, supranote 29, § 7.7(a), at 240-41 (citingNBamiNn Carpozo, Law AnD LITERATURE AND OTHER Essays 99-100 (1931))cf. United States v.
Loving, 41 M.J. 213, 279 (1994) (considering whether requiring premeditation genuinely narrows the class of personsrehigibledih penaltyaff’d on other
grounds 116 S. Ct. 1737 (1996).

49. 41 M.J. 213 (19943ff’d on other groundsl16 S. Ct. 1737 (1996).
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there is a meaningful distinction between premeditated and
unpremeditated murder sufficient to pass constitutional mus-
ter.”® The court reasoned that the offenses are distinct becaus
premeditated murder requires proof of the element of a premed
itated design to kill, an element not required for other forms of
murder, and further observed that premeditation and its associ
ated terms were “commonly employed . . . and are readily
understandable by court membets.”

In the aftermath of oving attention has shifted from litigat-
ing the constitutional significance of the distinction between
the two offenses to the task of describing this distinction to the
trier of fact®? The pattern instruction contained in tditary
Judges’ Benchboé&kprovides, in relevant part:

The term “premeditated design to kill”
means the formation of a specific intent to
kill and the consideration of the act intended
to bring about death. The “premeditated
design to kill” does not have to exist for any
measurable or particular length of time. The
only requirement is that it must precede the
killing.5*

In United States v. Elfythe defense requested that the mil-
itary judge give this additional instruction:
Having a premeditated design to kill requires
that one with a cool mind did, in fact, reflect
before killing. It has been suggested that, in
order to find premeditation, you must find
that AT1 Eby asked himself the question,

50. Id. at 279-80.But sednfra notes 65-67 and accompanying text.

51. Loving,41 M.J. at 280 (citations omitted).
52. See, e.gUnited States v. Levell, 43 M.J. 847 (N.M.Ct.Crim.App. 1996) (co
53.
54. 1d. para. 3-43-1.d.
55. 44 M.J. 425 (1996).

56. Id. at 427:cf. Level) 43 M.J. at 849-50 (considering denial of request for ins
killing was committed by the accused ‘after reflection by a cool mind™).

57. Eby,44 M.J. at 427-28.
58. See idat 426.
59. 36 M.J. 343 (C.M.A. 1993).
60. Eby,44 M.J. at 428.
61.
62.
63.

64.

APRIL 1997 THE ARMY LAWYER « DA-PAM 27-50-293

“Shall | kill her?” The intent to kill aspect of

the crime is found in the answer, “Yes, |
shall.” The deliberation part of the crime
requires a thought like, “Wait, what about the
consequences? Well, I'll do it anyway.”
Intent to kill alone is insufficient to sustain a
conviction for premeditated murd®r.

e

The military judge incorporated the substance of the first
and last sentence of the requested instruction, but declined to
adopt the remaindé&t. On appeal from his conviction for pre-
meditated murder, Eby asserted that the military judge erred by
refusing to give the relevant portion of the requested instruc-
tion;%8 the requested language had been cited with approval by
the Court of Military Appeals (COMA) itUnited States v.
Hoskin$® and was taken frorBubstantive Criminal Lawa
respected treatise by Professors Wayne LaFave and Austin
Scott, Je°

The CAAF nevertheless concluded that the military judge
did not abuse his discretion by refusing to give the requested
instruction®® The unanimous opinion of the court emphasized
“that no particular length of time is needed for premeditation,
and no specific questions need be askedrb the extent that
the requested instruction implies such requirements, it “runs the
risk of confusing . . . [or] misleading the jur§,.”As such, the
military judge “correctly declined” to give the requested
instruction®

Decisions like those ihoving andEby send an ambivalent
message to the trial practitioner. On the one hand, the military

nsidering the form of instructions to the trier of facticgmpremeditation).

DerP'T oF ARMY, PaMPHLET 27-9, LEGAL SERVICES MiLITARY JuDGES BENcHBOOK (30 Sept. 1996) [hereinafte eBcHBOOK].

truction that “the government must prove to you beyond a reasotrihialetide

54



appellate courts are vigorously asserting that “[t]here is critical delivered as argument to the trier of f&ctFor example, the
distinction between a premeditated design to kill and an intentcourt inEby held that the military judge did not abuse his dis-
to kill.” %5 However that may be, these same courts have repeateretion by refusing to give the requested instruction, but also
edly held that a military judge does not err by refusing to departobserved that the requested instruction “marshals questions that
from a pattern instruction that could be said to minimize the dif- would be an appropriate vehicle for argument to the factfind-
ference between the two offenségven when the requested ers.””* Such a rule, however, does not apply to requested
instruction is an accurate statement of the%favwhis apparent  instructions that are declined because theyraecuratestate-
inconsistency could be confusing unless two lessons Elyn ments of the law, but instead applies only to those requested
are kept in mind. instructions that, while correct, were found by the military
judge to be either unnecessary or inconsequeftial.

As a threshold matter, the court reinforces the point that par-
ties to courts-martial aneot entitled to a requested instruction Homicide: Premeditation and Heat of Passion
unless it is a correct statement of the law, necessary to address
a matter not substantially covered in the standard instruction, The scenarios that typically give rise to allegations of pre-
and critical in that a failure to give the requested instruction meditated murder can occasionally raise the issue of whether
would deprive the accused of a defense or seriously impair itsthe killing was done in the heat of sudden pas&ioBvidence
effective presentatiofi. Being correct is not enough; counsel of this passion can be relevant to the charge in at least two ways:
must also be prepared to demonstrate to the military judge thathe passion may affect the ability of the accused to premedi-
the requested instruction addresses matters not substantialliate’ or it may place the lesser-included offense of voluntary
covered in the pattern instruction and how the failure to give themanslaughter in issué. If the military judge determines that
requested instruction will seriously impair the effective presen- either of these matters is in isstieghen “[tlhe military judge
tation of a defense. In any event, military judges always haveshall give the members appropriate instructions on findifgs.”
“substantial discretionary power in deciding on the instructions
to give,” and their decisions in this regard are reviewed only for  The decision by the military judge that a matter is “in issue,”
an abuse of discretidf. as well as the form of any instruction ultimately given, are both

subject, in appropriate circumstances, to appellate reifiew.

Eby also makes clear that material inappropriate as aBoth these issues are considered in the latest CAAF opinion in

requested instruction may, in some circumstances, be properlyJnited States v. Curti® The accused was charged with a vari-

65. United States v. Curtis, 44 M.J. 106, 147 (1996); United States v. Loving, 41 M.J. 213, 279 (describing the distimetamiragful”), aff’d on other grounds
116 S. Ct. 1737 (1996).

66. For example, the pattern instruction concerning premeditation Betiehbooldoes provide that premeditation requires “the formation of a specific intent to
kill and the consideration of the act intended to bring about death,” but then goes on to reduce the significance akthisnteopiproviding that “[t]he ‘premed-
itated design to kill' does not have to exist for any measurable or particular length of timenlyrregjuirement is that it must precede the killing.En8+BoOK,
supranote 53, para. 3-43-1.d. (emphasis added). No further explanation of premeditation or the critical distinction betwetatgnemeédinpremeditated murder

is provided.

67. E.g.,United States v. Levell, 43 M.J. 847, 851 (N.M.Ct.Crim.App. 1996) (holding military judge did not err in refusing to givaitmanstruction even
though it “was not an incorrect statement of the law”).

68. SeeEby, 44 M.J. at 428 (observing defense not entitled to requested instruction unless “correct, necessary, and critical”)tédtBigtdn v. Damatta-Olivera,
37 M.J. 474, 478 (C.M.A. 19933ert. denied114 S. Ct. 2760 (1994)).

69. 44 M.J. at 428 (citation omitted).
70. Id.

71. Id.; But cf. Levell43 M.J. at 852 (asserting without citation to authority that accused “was not free to use” the language from the retuesiwd iim argu-
ment).

72. See supraote 68 and accompanying text.

73. E.g.,United States v. Curtis, 44 M.J. 106 (1996). Bleachboolprovides that “[p]assion means a degree of anger, rage, pain, or fear which prevents cool reflec-
tion.” BENcHBOOK, supranote 53, para. 3-43-1.d., at 401 rctb;MCM, supranote 14, pt. IV, para. 44.c.(1)(a) (“Heat of passion may result from fear or rage.”).

74. BencHBook, supranote 53, para. 3-43-1.d. n.5.
75. 1d. n.6.
76. MCM,supranote 14, R.C.M. 920(e) discussion.

77. 1d. at 920(a).
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ety of offenses, including two specifications of premeditated
murder in violation of Article 118(1), UCM. At approxi-

According to the court, “[t]he strategy of the defense both at
trial and at sentencing was to present appellant as a young man

mately midnight on 13 April 1987, the accused gained entry toadopted at age 2 1/2 and raised in a good Christian home whose
the home of his supervisor, First Lieutenant James Lotz, by tell-dignity and self-worth had been systematically destroyed by LT
ing Lotz that “one of his friends needed help because he had.otz’ racist treatment of him®* In light of this defense, the
been in an accident” The accused had in his possession a military judge gave a tailored instruction on voluntary man-
knife with an eight-inch blade that he had stolen from the unit slaughter as to the killing of Lieutenant Lotz; no such instruc-

supply room earlier that evenifigy. The opinion of the court

tells what happened next:

When LT Lotz tried to telephone for help,
appellant “plunged” the knife into Lotz
chest. Although at this time Lotz was still
alive, this wound turned out to be the fatal
injury because it punctured the victim's heart.
LT Lotz struggled and picked up a chair to
defend himself. Appellant then went around
the chair and stabbed Lotz a second time.
During this struggle, LT Lotz called for his
wife, Joan. She appeared on the scene, ran up
to her husband, and then turned to appellant
and called out his name. She started kicking
him, albeit with her bare feet. Then appellant
stabbed her eight times, the fatal wound
being a heart puncture. Appellant grabbed
Joan by the legs as she was dying, pulled her
toward him, “ripped off her panties,” and
fondled her genitali&

tion was given with regard to the killing of Ms. Ld&fz.The
accused was convicted of the premeditated murder of both vic-
tims, sentenced to death, and the convening authority approved
the sentenc®. On appeal, the accused alleged that the military
judge erred by failing to instruct the members on voluntary
manslaughter with regard to the killing of Ms. L&tz.The
defense apparently asserted that the rage that the accused testi-
fied that he possessed toward Lieutenant Lotz could be trans-
ferred to Ms. Lotz, thereby justifying an instruction on
voluntary manslaughter for the killing efachvictim.8® The
CAAF held that no such instruction was required, reasoning
that “[i]n this instance, there was no adequate provocation by
Joan Lotz, and a transfer of rage would not be adequate provo-
cation.’®®

The opinion of the court i€urtis raises a number of issues
of concern to practitioners, especially in the law of instructions.
The most important issue in this area concerns the concept of
“transferred rage,” which is explained in neither the court’s
opinion inCurtis®*® northe Manual for Courts-Martiaf®* no pat-
tern instruction on the topic is found in thglitary Judges’

BenchbooR? and no discussion of the theory is found in mili-

78. E.g.,United States v. Mance, 26 M.J. 244, 255 (C.M.A.) (describing standards for appellate review of instructions relatingttoctleffense)cert. denied

488 U.S. 942 (1988)But cf.MCM, supranote 14, R.C.M. 920(f) (“Failure to object to an instruction or to omission of an instruction before the members close to
deliberate constitutes waiver of the objection in the absence of plain error.”).

79. 44 M.J. 106 (1996). The appellant actually raised these and 74 additional issues that were considered by the cpimtan.tS8ee idat 113-16.

80. Id. at 116.

81. Id. at 117.

82. Id.

83. Id.

84. Id. at 120.

85. See idat 151.

86. Id. at 116.

87. Id. at 151. The accused also challenged the form of the voluntary manslaughter instruction given concerning the killingaottlLiettehut the court found
waiver and, in any event, no errdd.

88. Seeid.

89. Id. The CAAF also held that the evidence was legally sufficient to support the conviction for the premeditated murder of Mb.atdt26-49.
90. Seed. at 151.

91. SeeMCM, supranote 14, pt. IV, para. 44.

92. SeeBencHBOOK, supranote 53, paras. 3-43-1, -2, & 3-44-1. The notion of transfantedtis discussed in the instructions cited, but this is a distinct legal concept
from transferred rage or passioBee infranotes 95-98 and accompanying text.
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tary preceden® The CAAF nonetheless asserted that “a trans-

fer of rage would not be adequate provocation” to warrant an However, some statutory systems do not so limit provoca-

instruction on voluntary manslaugh®érm conclusion that is  tion; the Model Penal Code, for example, provides that “[c]rim-

potentially confusing to the practitioner and may be a problem-inal homicide constitutes manslaughter when . . . a homicide

atic statement of the law in this area. which would otherwise be murder is committed under the influ-
ence of extreme mental or emotional disturbance for which

In their treatiseSubstantive Criminal La@? Professors  there is reasonable explanation or excseThis form of the
LaFave and Scott make the following observation concerningoffense is broader than that of the majority of jurisdictions in

provocation by one other than the victim of a homicide: that “the provocation need not have come from the victith.”
Article 119(a), UCMJ, is very similar to the Model Penal Code
It sometimes happens that the source of the provision, and provides that “[a]ny person subject to this chap-
provocation is a person other than the indi- ter who, with an intent to kill or inflict great bodily harm,
vidual killed by the defendant while in a heat unlawfully kills a human being in the heat of sudden passion
of passion. This may happen (1) because the caused by adequate provocation is guilty of voluntary man-
defendant is mistaken as to the person slaughter.®®® Like the Model Penal Code, the text of Article
responsible for the acts of provocation; (2) 119(a), UCMJ, does not limit the offense to those circum-
because the defendant attempts to kill his stances in which the accused was provoked by the homicide
provoker but instead kills an innocent victim.1°2 As such, the assertion that “a transfer of rage would
bystander; or (3) because the defendant not be adequate provocation” cannot be grounded in the plain
strikes out in a rage at a third paity. text of the statute, and its source should therefore be explained

to the practitioner in the field to allow the crafting of appropri-
Military law provides that the first two examples offered by ate instructions in this regattf.
LaFave and Scott may still be voluntary manslaughter rather

than some other form of homicidé. The third example Conventional Offenses: Crimes Against Property
describes the concept of transferred rage, and it is less clear
what type of homicide has been committed in this circum- Check Offenses

stance. The majority of jurisdictions that have considered the

issue hold that “[i]f one who has received adequate provocation It is a long-standing characteristic of Anglo-American law
is so enraged that he intentionally vents his wrath upon an innothat certain gambling debts are unenforceable in the cBtirts.
cent bystander, causing his death, he will be guilty of mufler.” The COMA described the military rule on this mattetimited

93. Electronic search of the relevant military justice databases revealed that the instant case is the only militaty depigiily use the phrase “transferred rage.”
94. Curtis, 44 M.J. at 151.

95. Larave & ScoTT, supranote 29.

96. Id. 8 7.10(g), at 268 (footnotes omitted).

97. SeeBencHBook, supranote 53, para. 3-44-1.d. n.4. Interestingly, some civil jurisdictions have limited by statute the availability of volansayghter to
instances when the defendant can show provocation by the homicide viefifave & ScotT, supranote 29, § 7.10, at 269 n.103.

98. SeeRoLLIN M. PerkiNs & RonALD N. Bovce, CrimINAL Law 102 (3d ed. 1982) [hereinafteedkins & Bovce]; seeLAFave & ScoTT, supranote 29, § 7.10(g).

99. MopkeL PenaL Cope § 210.3(1)(b)gited inLaFave & ScotT, supranote 29, § 7.10(g), at 269 & n.105.

100. RuL H. RoBinson, 1 GRimINAL Law Derenses§ 102(a), at 482 (1986) [hereinafteseRison].

101. UCMJ art. 119(a) (1988).

102. By reference to the statutory text, the victim need only be “a human being,” and the provocation need only be “a8eguetBLit cf Foster v. State, 444
S.E.2d 296, 297 (Ga. 1994) (observing that similar language in civil voluntary manslaughter statute “should be constouadtsorae a conviction for that form

of homicide only where the defendant can show provocation by the homicide vidiit@d)inLAFAvE & ScoTT, supranote 29, § 7.10 n.103 (Supp. 1996).

103. This is not to suggest that the doctrine of transferred rage should be recognized by the military appellate dmptg,dugigests that it is unclear whether
the basis for CAAF’s assertion @urtis was legal (i.e., rage can never be transferred to an innocent victim), or factual (i.e., the failure to instruct ircttés parti
factual scenario was not error). The ramifications are significant; if the doctrine of transferred rage is inapplicabteeasflaw, then thanual if not Article

119, UCMJ, itself, should be amended to reflect that construction. If the specific f&etgisfsimply do not raise the issue, then that would seem to indicate that
the doctrine is recognized as a matter of military law; explanation of the doctrineMathul and pattern instructions in tfBenchbookvould therefore be appro-

priate, as it does not currently exist in either.

104. SeeUnited States v. Allbery, 44 M.J. 226, 229 (1996).
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States v. Wallac®® “Whether gaming is legal or illegal, trans- The precedential value of the CAAF decisionAiltbery is
actions involving the same or designed to facilitate it are diminished, however, because only Chief Judge Cox joined
against public policy, and the courts will not lend their offices Senior Judge Everett's opiniét. Judges Crawford, Gierke,
to enforcement of obligations arising therefrof#t.”The Air and Sullivan each wrote separate opinions, but all agreed that
Force Court of Criminal Appeals recently challenged the vital- principles of stare decisis rather than substantive criminal law
ity of this precedent, however, with its decisiotinited States =~ mandated the result in this cd&eAs such, the opinions ill-
v. Allbery®” The accused was convicted of writing and uttering bery reveal that only one regularly sitting judge of the CAAF
“worthless checks to the Ramstein Enlisted Club in exchangeunambiguously concurs in the continued vitalitWédllaceas
for rolls of quarters that, then, he used to play slot machines inan accurate statement of the Fafv.
the club.*® In its opinion affirming the accused’s convictions,
the service court stated that they no longer believed legal gam- There is a very important point for courts and counsel alike
bling was against public policy, and consequently “it no longer that is made separately by Senior Judge Everett and Judges
makes sense to followallace’ 1% Crawford and Gierke in their opinions Allbery. The Consti-
tution provides that “[n]o ex post facto Law shall be pass$&d,”

A divided CAAF reversed the Air Force court; Senior Judge and this prohibition against the retrospective change to the legal

Everett wrote the plurality opinion for the court, and stated as consequences of an &€is applicable to the courts as well as

follows: Congresst’ Even if the courts in this case were in agreement
that public policy toward gambling had changed, Allbery

We hold that the public-policy basis of a pre- would still be entitled to rely upowallace to affirm a convic-
cedent of this Court does not somehow tion under those circumstances would amount to an ex post
diminish its binding effect on a case that the facto law by judicial construction and is thereby prohibited by
court below acknowledged was legally and the Constitutiort'® The practical effect of this observation is
factually indistinguishable from that prece- that trial counsel at courts-martial are limited in their ability to
dent. Additionally, we are unconvinced that make “a good faith argument for an extension, modification, or
the public policy in question has changed dis- reversal of existing law?®® in situations where such a change
cernibly sinceNallacewas announced, so we would amount to the retroactive criminalization of an act of the
decline, ourselves, to overrule that deci- accused?®
sion 10 A further lesson for all practitioners is that whatever vitality

Wallacestill enjoys may be limited to factual scenarios similar
The CAAF set aside the findings and sentence in the caseto those in the original ca$®. Judge Sullivan wrote iAllbery
and dismissed the charge against AllBé&ry. that he reads the decision\Wallacenarrowly and believes its

105. 36 C.M.R. 148 (1966).

106. Id. at 149.

107. 41 M.J. 501 (A.F. Ct. Crim. App. 1994y’d, 44 M.J. 226 (1996).

108. Allbery, 44 M.J. at 227.

109. Allbery,41 M.J. at 502. This challenge by the Air Force court to the CAAF was strictly a legal one; writing for the court, Judgetéaliiat while the facts
in Allbery were different from those Wallace “we believe the Court of Military Appeals’ edictWallaceis so broad that we are unable to sufficiently distinguish
the facts such as to justify a different result and still comply Whilace” Id.

110. Allbery,44 M.J. at 227.

111. Id. at 230.

112. Id.

113. See idat 230-31. Judge Sullivan even went so far as to state that he would prospectively B¥adtacke but reasoned that “[tihe Court of Criminal Appeals
was bound to follow our decision until we or a higher court change it or the lower court distinguishésait230 (Sullivan, J., concurring in part and dissenting in
part). Judge Crawford opined that the CAAF “could take judicial notice that ‘gambling is one of the fastest growing indttstridsited States today’ . . . [and]
decide the issue of whether there has been a change in public policy toward gambling or return the case to the courbefallytarmalyze the case for a change
in public policy.” Id. at 231 (Crawford, J., concurring in part and dissenting in part). Judge Gierke stated that the substantive criminallasrissyzoperly
before the court, and declined to join the plurality in “upholding the policy undeNyaligce” Id. (Gierke, J., concurring in the result).

114. See idat 230.

115. U.S. Gnst. art. |, sec. 9.

116. SeeBrack’s Law Dictionary 520 (5th ed. 1979).
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application is properly “limited to cases where a service club and necessitate special effort from counsel and judges alike in
knowingly and implicitly encourages a servicemember to gam- crafting instructions for the trier of fact in appropriate cases.
ble and accrue substantial financial lossé%.'Similarly, the

Army Court of Criminal Appeals recently observedunited Military Offenses
States v. Greé#® that check offenses arising from gambling
debts “are punishable under the UCMJ if the facts show no Disobedience and Unauthorized Absence

direct connection between the check cashing service and the
gambling activity;*2*an indirect connection between the check  An order must be a specific mandate to do or not to do a spe-
cashing service and the gambling activity would therefore cific act, and an exhortation to merely “obey the law” or to per-
appear to be no bar to prosecutiéh.The Army court also  form one’s military duty may not be an enforceable otéfer.
defined “gambling debts” narrowly, stating that “a worthless Likewise, a personal order to perform previously established
check is a ‘gambling debt’ if it is accepted from a soldier by a duties may also be unenforceab¥fe Orders such as these can
government check cashing facility for the purpose of supplying ordinarily “have no validity beyond the limit of the ultimate
that soldier with money to gamble in an on-site gambling enter- offense committed!®* A superior may nevertheless support a
prise legally operated by the governmeit.’Assuming thisto  routine or otherwise preexistent duty by issuing a personal
be an accurate description of the law, the license granted byorder as “a measured attempt to secure compliance with those
WallaceandAllberyis small indeed. pre-existing obligations!®2 thereby lifting the duty “above the
common ruck,*® and allowing the disobedience of the per-

A final point is of particular concern to military judges and sonal order to be separately charged and punished from any
military justice supervisors. There is no mention of any limits other offense that may have been committéd.
on punishing soldiers for check offenses arising from gambling
debts in thevianual for Courts-Martial?” nor is there a pattern These rules of law are commonly implicated in courts-mar-
instruction on this topic in thBenchbook?® These unaccount- tial involving charges that allege unauthorized absence and dis-
able omissions make this area of the law a productive topic forobedience stemming from the same absence, and such was the
officer professional development programs within a legal office

117. Allbery,44 M.J. at 231 (Crawford, J., concurring in part and dissenting in part) (citing Bouie v. City of Columbia, 378 U.S. 337 (1964
118. Seeid.

119. D:F'1 oF ARMY, PaMPHLET 27-26, LEGAL SeRviCES RULES oF PRoFESSIONALCoNDUCT FOR LAwYERS, Rule 3.1 (1 May 1992).
120. See supraotes 115-118 and accompanying text.

121. For a description of the factsWallace see 36 C.M.R. at 148.

122. Allbery, 44 M.J. at 230 (Sullivan, J., concurring in part and dissenting in part).

123. 44 M.J. 828 (Army Ct. Crim. App. 1996).

124. 1d. at 829 (emphasis added).

125. See idat 829-30.

126. Id. at 829.

127. See id.

128. SeeBencHBoOK, Ssupranote 53, paras. 3-49-1, -2, & 3-68-1.

129. SeeMCM, supranote 14, pt. IV, para. 14.c.(2)(d)f, United States v. Bratcher, 39 C.M.R. 125, 128 (C.M.A. 1969) (observing that “an order to obey the law
can have no validity beyond the limit of the ultimate offense committed”).

130. SeeUnited States v. Peaches, 25 M.J. 364, 366 (C.M.A. 1987).

131. Bratcher 39 C.M.R. at 128¢f. United States v. Buckmiller, 4 C.M.R. 96, 98 (C.M.A. 1952) (requiring “a comparison of the gravamen of the offense set out in
the specification with the charge it is laid under and other articles under which it might have been laid”). The Cotarp¥dieals described their concern in

this circumstance as being “that the giving of an order, and the subsequent disobedience of same, not be permittedsiteetb\thigenishmento which an
accused otherwise would be subject for the ultimate offense involved.” United States v. Quarles, 1 M.J. 231, 232 (C.M.A. 1975)

132. United States v. Pettersen, 17 M.J. 69, 72 (C.M.A. 1983).

133. United States v. Loos, 16 C.M.R. 52, 54 (C.M.A. 1954).
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case ifJnited States v. Hendersé#i The CAAF described the
facts as follows:

[O]n Friday, October 4, 1991, at 7:30 a.m.,
appellant's platoon sergeant, Staff Sergeant
(SSGT) Jones, observed appellant in his bar-
racks. SSGT Jones testified that he ordered
appellant to get into a uniform and report to
the platoon's regularly scheduled Friday for-
mation at 8:00 a.m. There was other evi-
dence that appellant's commanding officer,
Lieutenant Colonel (LCOL) Kelly, had a
“standing order” for a formation at 8:15 a.m.
on Fridays. Appellant did not report to the
formation, but commenced an unauthorized
absence that was terminated later that day
when he was apprehended by another
NCO 16

secure compliance’ with the ‘pre-existing’ duty to be at forma-
tion.”** The findings of guilty to the disobedience specifica-
tion were set aside and the specification dismi$$ed.

There is surprisingly much of value to practitioners in the
court’s briefper curiamopinion inHenderson The wording of
the holding itself is informative: “the Governmdailed to
establishthat the order . . . ‘represented a measured attempt to
secure compliance®” This would seem to imply that in cases
involving disobedience and other offenses based upon the same
act of disobedience, the government bears some burden of
proof that the order was an effort to support the performance of
a routine or preexistent duty with the full authority of the supe-
rior issuing the orde¥? The exact nature of this burden is not
expressly described in either the instant case or other prece-
dent!*® but the CAAF inHendersondoes identify at least two
factors that are relevant to the evaluation of the government's
effort: the nature of the duty at issue, and the actions of the

accused prior to the issuance of the order in question. The court

The accused was charged with, inter alia, disobedience of aeasoned that under these facts “[tlhe order does not go to an
lawful order in violation of Article 91(2), UCMJ, and unautho- extremely important duty, and . . . . there is no indication . . . of
rized absence in violation of Article 86, UCNf]. Henderson open defiance by appellarit® A third factor identified in other
appealed his convictions for these offenses, asserting that th@recedent is the purpose of the order itself; an order that is for-
evidence admitted at trial merely established a failure to reportmulated solely for the purpose of enhancing the punitive conse-
for a routine formation rather than disobedietf€erhe CAAF qguences of a possible violation is unlawful and may not be
agreed, and held “that the Government failed to establish thaenforced*> Counsel and military judges involved in the litiga-
the order by SSG Jones ‘represented a measured attempt tion of these issues should be alert to these factors, as well as

134. Pettersenl17 M.J. at 72¢f. United States v. Quarles, 1 M.J. 231, 232 (C.M.A. 1975) (asserting that so-called “ultimate offense” doctrine allowsseparate
victions for the relevant offenses and merely limits the maximum punishment to which the accused may be seBtgroddedt)CM, supranote 14, pt. IV, para.
14.c.(2)(a)(iii) (“Disobedience of an order . . . which is given for the sole purpose of increasing the penalty for awlifbrisis expected the accused may commit,
is not punishable under this article.”).

135. 44 M.J. 232 (1996) (per curiam).

136. Id. at 233.

137. 1d. at 232-33.

138. Id. at 232.

139. Id. at 233. The court went on to characterize the sergeant’s order as nothing more “than a reminder . . . to get dressedeywicidgl miss formation.Td.
at 233-34.

140. Id. at 234.
141. |d. at 233.
142. Cf. United States v. Loos, 16 C.M.R. 52, 54 (C.M.A. 1954).

143. InUnited States v. Hawkin80 M.J. 682 (A.F.C.M.R. 1990), the Air Force Court of Military Review described the conventional understanding of the burdens
relating to the litigation of the lawfulness of orders as follows:

The person accused of violating an order has the burden of showing that the order is not lawful. Determinations of Evefideessire
interlocutory questions of law to be resolved by the military judge upon proper motion made at trial. Failure to raisédheflavfulness
of an order by motion during the trial constitutes waiver of the issue.

Id. at 684 (citations omitted). It is unclear how this methodology interacts with the assertion of a government “burdenioftheseftases.
144. Hendersond4 M.J. at 233-34. The court further reasoned that “[tjhe order was given some 45 minutes prior to the formation, ardlate nespense was
required. Thus, the circumstances were not such that appellant’s failure to report amounted to a serious, direct flditairygeaftihority.” Id. at 233;cf. United

States v. Pettersen, 17 M.J. 69, 72 (C.M.A. 1983) (holding continued unauthorized absence after order to return to nrditdaydiatt attack on the integrity of
any military system”).
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any other potentially relevant matters that could be incorpo-returned on both offenses, then the military judge should ana-

rated into the analytical framework used by the courts in theselyze the relevant evidence in light of the factors described

cases. above to determine the maximum punishment to which the
accused may be sentenc&d.If the military judge then con-

A second aspect dilendersorworth noting is the disposi-  cludes the government failed to meet its burden to prove that
tion of the disobedience charge by the court; the CAAF setthe order represented a measured attempt to secure compliance
aside the finding of guilty, and dismissed the specificatibn. with a routine or preexistent duty, then the maximum punish-
This disposition differs somewhat from the court’s actions in ment facing the accused should not include the punishment

similar cases. For example, the COMA observetlmited authorized for the disobedience offense in queston.
States v. Quarlé¥ that in such circumstances the conviction
for the disobedience offense “remains firm and may not be dis- Orders Prohibiting Contact with Individuals

missed; only thesentenceotentially is affected**® The court

in Quarleswas dealing with the ultimate offense doctrine inthe  To be lawful, a command must relate to a military défty.
context of an alleged violation of Article 92, UCM3but the The Manual for Courts-Martialprovides that military duty
rationale for that presidentially-created rule is very similar to “includes all activities reasonably necessary to accomplish a
that applicable to other disobedience offenses: to prevent themilitary mission, or safeguard or promote the morale, disci-
intentional escalation of punishment facing a potential accusedpline, and usefulness of members of a command and directly
through the use of personal orders delivered merely to increaseonnected with the maintenance of good order in the ser-
the punitive consequences of conduct already prohibited elsevice.”% A command with such a valid military purpose may
where in the UCMJ® As such, one could contend that the even interfere with the private rights and personal affairs of the
appropriate disposition inlendersorwould have involved a  soldier receiving the ordé¥ As such, orders to have no con-
reassessment of the sentence, but left the conviction for disobetact with specified individuals have in some cases been held by
dience in place. the military appellate courts to be lawful ordé&¥s.

At the trial level, this would mean that in most cases involv-  The CAAF recently addressed the lawfulness of such an
ing disobedience and unauthorized absence offenses that steorder inUnited States v. Nievé¥ Captain Nieves was under
from a single act, the military judge should allow both offenses investigation concerning allegations that he had fraternized and
to go to the trier of fact for finding$! If convictions are had sexual relations with women in his battafidnThe order

145. E.g.,United States v. Traxler, 39 M.J. 476, 479 (C.M.A. 1994).

146. Hendersond4 M.J. at 234.

147. 1 M.J. 231 (C.M.A. 1975).

148. Id. at 233 (emphasis in original).

149. SeeMCM, supranote 14, pt. IV, para. 16.e.(2).

150. See Quarlesl M.J. at 232-33. For the limits of this argument,Retersen17 M.J. at 70 n.4.

151. A possible exception to this general rule include circumstances in which the military judge rules that the chatiyidizolbedience and unauthorized absence
offenses stemming from what is substantially a single act or transaction constitutes an unreasonable multiplication oSeb&lgé4. supranote 14, R.C.M.
307(c)(4) discussion. Another possible exception is when the order in question “is given for the sole purpose of inergasiatfyttior an offense which it is
expected the accused may commit;” such an order would not be punishable under thBeeadet. IV, para. 14.c.(2)(a)(iiif. Rutledge v. United States, 116 S.
Ct. 1241, 1248 (1996) (observing that punishment includes conviction as well as sentence).

152. See supranotes 144-145 and accompanying text.

153. See Henderso@4 M.J. at 233.

154. MCM,supranote 14, pt. IV, para. 14.c.(2)(a)(iii).

155. Id.

156. Id. But cf.United States v. Dykes, 6 M.J. 744, 747-48 (N.M.C.M.R. 1978) (“It is beyond cavil that such an order . . . may not anbitnaeisonably interfere
with the private rights or personal affairs of . . . military members.”).

157. See, e.gUnited States v. Hawkins, 30 M.J. 682, 684 (A.F.C.M.R. 1990) (observing in dicta that an order to have no contact vathelrimelividuals unless
such contact was arranged by defense counsel was lawful); United States v. Wine, 28 M.J. 688, 690-91 (A.F.C.M.R. 1988jdéptdidisassociate from wife
of fellow sergeant was not unlawful as a matter of law).

158. 44 M.J. 96 (1996).
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at issue in the case was a verbal one issued by his battalion contompany commander “not to talk to or speak with any of the
mander “not to have any discussions with members of . . . [hismen in the company concerned with this investigation except in
company], relative to the investigation,” or to “discuss it with the line of duty.®” On appeal from his conviction for disobe-
anybody in the battalion who becomes a member of the inves-dience of this order, the COMA concluded that “it is clear
tigation.”%° The accused violated the order by subsequently beyond peradventure that the order in question was so broad in
contacting a member of his company and attempting to discus®ature and all-inclusive as to render it illeg&f."The court also
the ongoing investigatiolt! The accused was convicted at stated that “[a]nother defect in the order is that of vagueness
court-martial of disobeying the no-contact order issued by hisand indefiniteness in failing to specify the particular persons
battalion commander, but alleged on appeal that the order wasoncerned’ with the investigationSuch an order might well
unlawful, overbroad, and violated his right to prepare a have extended to the entire compal¥y The COMA held the
defense®? order inWysongto be “illegal and consequently unenforce-
able."

The CAAF held that the no-contact order was lawful, rea-
soning that the order did not prohibit all speech by the accused The CAAF’s opinion inNievesasserts that the order in that
with his company, did not interfere with the accused’s right to case differed from that idlysongbecause it “did not prohibit
prepare and present a defense, and was in any event limited tall speech, but only ‘discussions with members of Alpha Com-
the duration of the administrative investigatiéh.The court pany, relative to the investigationt’ This implication that the
also observed that “[i]t logically follows that, if physical order inWysongprohibited all speech is difficult to reconcile
restraint to prevent obstruction of justice is permissible, lesserwith the reported facts of the case; the order prohibited only
moral restraint in the form of a superior’s order would also be unofficial conversations with the men in the company who
permissible.** The accused’s conviction for willful disobedi- were “concerned with this investigatioff? One could even
ence of the no-contact order of a superior commissioned officerconclude that the order Mysongwasmore narrowly and

was affirmeds tightly drawn than that ilNieves the order to Captain Nieves
facially applied to his entire company, and extended to anyone
The most troubling aspect of the opinionNievesis the in the battalion who became “a member of this investiga-

attempt by the court to distinguish the instant order from thattion.”'”® As such, a practitioner could conclude that the attempt
found inUnited States v. WysoAf§ In Wysong the accused by the court to distinguish the order Wevesfrom that in
was also the subject of an investigation and was ordered by his\ysongs less than compelling.

159. Id. at 97.

160. Id. The battalion commander subsequently issued another order to the accused, similar to the first, but allowing the ammwssel &mdequest contact with
relevant parties through the battalion commander, and further specifying that the “order would remain in effect ‘durirogl thetipetinvestigation.”ld. at 97-98.
This subsequent order was not the subject of the court’s decidibevies Id. at 98.

161. Id. at 97.

162. Id. at 96-98.

163. Id. at 99.

164. Id. at 98-99 (relying upon United States v. Moore, 32 M.J. 56 (C.M.A. 1991)) (other citations omitted).

165. Id. at 99.

166. 26 C.M.R. 29 (C.M.A. 1958).

167. 1d. at 30.

168. Id.

169. Id. at 31 (emphasis added). It is interesting to note that the orbligevasmay have extended not only to the entire company, but to anyonehattakon
who became “concerned with this investigatio@f. Nieves 44 M.J. at 97 (describing no-contact order as extending to “members of Alpha Company, relative to the
investigation,” and “anybody within the battalion who becomes a member of the investigation”).

170. Id.

171. Nieves 44 M.J. at 99 (emphasis added).

172. See Wyson@6 C.M.R. at 30.

173. The COMA inWysongstated that “[a]nother defect in the order is that of vagueness and indefiniteness in failing to specify the particidacqersamed’
with the investigation.”ld. at 31. Likewise, the same may be said of the orddiemes who is a fnemberof this investigation"?See44 M.J. at 97.
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precedent was overruled to the extent that it conflicted with the
If one agrees thdlievesandWysongare practically indistin-  court’s holding inBlye'®® The CAAF should now formally

guishable, then the rationale of the courhNikvesmust be acknowledge that this rationale may also be inconsistent with
grounded elsewhere than in the facts of the two cases; the lawWysongand expressly overrul&ysongo the extent that deci-
must have changed sinbéysongwas decided* This theory sion can be construed to prohibit an order such as that found in
is supported by the CAAF’s assertion that in the wake of its Nieves!s!
decision inUnited States v. Moot€ “it logically follows that,
if physical restraint to prevent obstruction of justice is permis-  One unambiguous lesson derived frblievesconcerns the
sible, lesser moral restraint in the form of a superior’s orderlawfulness of an order that could interfere with the accused’s
would also be permissiblé™ The same rationale was applied right to prepare a defen&. While an order that completely
in United States v. Bly&” where the COMA held that “a mili-  bars contact by an accused with the withesses against him may
tary member may be lawfully ordered not to consume alcoholic be unlawful}®® other orders that merely require the accused or
beverages as a condition of pretrial restrictish. The COMA counsel to request the permission of the command prior to con-

reasoned as follows: tacting specified individuals have been held laftiiCounsel
seeking to establish that an order is unlawful because it inter-
It is beyond cavil that a pretrial prisoner in a fered with the accused’s right to prepare a defense should there-
confinement facility may be lawfully denied fore be able to establish not only that the order potentially
the use of alcohol. We do not find it unduly restricted the ability to prepare, but also that attempts to obtain
restrictive on the personal liberty of any mil- access to withesses were made and thwarted by operation of the
itary member to deny the use of alcohol as a order or the issuing command, and that such denial of access
condition of being released from pretrial con- actually operated to the prejudice of the accd¥ed.
finement and placed upon restrictith.
Defenses
The COMA inBlye acknowledged that this rationale could
be construed as a departure from precedent, and stated that such Causation

174. See, e.g.United States v. Hawkins, 30 M.J. 682, 685 (A.F.C.M.R. 1990) (“The cases on this issiéyafirgwere decided primarily on whether the order
restricted the accused’s ability to prepare for his defense by not allowing him to participate in interviews of witnebgeswitisel.”).

175. 32 M.J. 56 (C.M.A. 1991). Moore, the COMA held that it was permissible to place an accused in pretrial confinement “to prevent an accused servicemember
from intimidating witnesses or otherwise obstructing justidd.”at 59,cited inNieves 44 M.J. at 99.

176. See Nievesi4 M.J. at 98-99.
177. 37 M.J. 92 (C.M.A. 1993).
178. 1d. at 94.

179. Id.

180. Judge Cox reasoned: “Given the distinctions between this case and United States v. Wilson . . . it may not beormeassbi/ilson Nevertheless, to the
extent thatVilsoncan be construed to prohibit an order under the circumstances found here, that a§psehisf expressly overruled.id. at 95 n.5.

181. One could also argue the reverse: the rationale is logically defective that says that if the commpoteotialty put an accused in pretrial confinement for
hypotheticalattempts to obstruct justice or other misconduct, then the command could also use personal orders and commands towireveist ahaady pro-

hibited by the UCMJ, i.e., obstruction of justic€f. supranotes 130-145 and accompanying text (discussing the enforceability of orders concerning preexistent
duties). The reported opinion kievesgives no indication that the accused had actually engaged in obstruction of justibéaasinor other misconduct related

to the subject of the order asBiye application of the rationale under these facts is especially problen@tit/nited States v. Alexander, 26 M.J. 796, 797
(A.F.C.M.R. 1988) (holding order prohibiting servicemember from ever writing checks unenforceable).

182. Counsel should remember that, although this issue frequently occurs in conjunction with the assertion by the acglsed tizel that the order is unlawful

or overbroad, the issue of whether an order interferes with the ability of the accused to prepare a defense is ultifeatelyissdié from the lawfulness or breadth

of the order itself. A precise and definite order can be unlawful because it has the effect of interfering with the #i@lig@ised to prepare a defense, and an
overbroad or otherwise unlawful order may have no effect upon the ability of the accused to prepare a defense and &tiltbablmemder the UCMNieves

deals with the particular circumstance in which the two issuedap the order in question was challenged by the defense at trial because its overbreadth allegedly
prohibited the accused from contacting withesses against him. United States v. Nieves, 44 M.J. 96, 98 (1996).

183. SeeUnited States v. Aycock, 35 C.M.R. 130, 132-34 (C.M.A. 1964).

184. Nieves 44 M.J. at 98-9%.g., supranote 157 and cases cited thereBut cf. UCMJ art. 46 (guaranteeing defense counsel equal opportunity with trial counsel
to obtain witnesses and other evidence).

185. SeeNieves44 M.J. at 99.
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It is a basic premise of the substantive criminal law that
“where the definition of the crime requires that certain conduct
produce a certain result . . . it must be shown that the conduct
caused the result? Conduct is said to cause a result “when .
.. itis an antecedent but for which the result in question would
not have occurred, and . . . the result is not too remote or acci-

ics or the victim herself would be a defense
only if ‘the second act of negligence looms so
large in comparison with the first, that the
firstis not to be regarded as a substantial fac-
tor in the final result.” The proffered defense
evidence fell short of this standafd.

dental in its manner of occurrence to have a just bearing on the The CAAF recently considered whether evidence of a negli-

actor’s liability or on the gravity of his offensé&” In the words

gent intervening cause of death would be relevant in a case in

of one noted commentator, “[tlhe determination here is not awhich the government could establish that the act of the
scientific one at all. Whether a remote result is ‘too remote’ is accused played a material role in the deathUrited States v.

a relatively subjective determinatio®®’ The difficulty inher-
ent in proving that an act caused a certain result is exacerbated
in cases where the actions of another intervene in the chain of
events between the act of the accused and the result, or contrib-
ute to the proximate causation of the result in some't¥awil-

itary law, however, has done much to simplify the rule
concerning intervening causation: “To be the proximate cause
of the victim’s death . . . conduct ‘need not be the sole cause of
death, nor must it be the immediate cause--the latest in time and
space preceding the death.” It must only play ‘a material role in
the victim’s decease

The minimal showing of causation required by this rule of
law has led the military appellate courts to conclude that a mil-
itary judge did not err in a prosecution for drunken driving,
reckless driving, and involuntary manslaughter by failing to
give a requested instruction on contributory negligence of the
victim when that defense was reasonably raised by the evidence

Taylor,'*3 the court considered the following facts:

On March 8, 1991, while conducting water
survival training, appellant was in direct
supervision of Private Danilo A. Marty, Jr.
During the training, PVT Marty experienced
extreme difficulty and exhaustion in attempt-
ing to swim across a pool wearing his combat
gear. Appellant was in position on a flotation
device to lift Marty up and, in fact, did lift
him up but then released him. When Marty
cried for help, appellant told him that he had
“to make it on [his] own.” After Marty sank
three times, appellant ordered the other
recruits to pull Marty's body from the pool.
Appellant checked Marty who was uncon-
scious and found no pulse or respirati$i.

in the casé® Likewise, the CAAF recently held that it was not The medical response team that arrived at the scene misused
error for a military judge to deny the production of an expert to their equipment, failed to follow established procedures, and
testify concerning the possibility that the victim’s death was was unsuccessful in resuscitating PVT Mafty.The CAAF
caused by the negligence of treating medical personnel in avent on to note that “autopsy revealed that Marty's lungs were
prosecution for involuntary manslaughter; the court reasonedalmost completely full of water and that he had suffered cardiac

that such an intervening cause of the victim’s death,

would not have constituted a defense in any
event . . . . In this case an intervening cause
arising from the negligence of the paramed-

arrhythmia.*°®

In response to a motion in limine by the government, the
military judge excluded any evidence of medical negligence by
the response team because neither of the witnesses to be called

186. LaFave & ScotT, supranote 29, § 1.2(b), at 10 (1986). This requirement of causation is commonly found in homicide fEagutiesCM, supranote 14, pt.
IV, para. 43.b.(1)(b) (requiring that “the death resulted from the act or omission of the accused” to establish premediéatédvinlation of UCMJ art. 118(1)).
Cf. Rosinson, supranote 100, § 88(a) (“Homicide, assault, and property destruction are the most common of the result element offenses.”).

187. PosiNson, supranote 100, 8§ 88(c).

188. Id. § 88(e).

189. Cf. United States v. Reveles, 41 M.J. 388 (1995) (considering significance of intervening dependent actions of medicalupensonctzh harmed by

accused).

190. Id. at 394 (citations omitted).

191. SeeUnited States v. Cooke, 18 M.J. 152, 155 (C.M.A. 1984).
192. Reveles41 M.J. at 394-95 (citations omitted).

193. 44 M.J. 254 (1996).

194. |d. at 255.
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by the defense on this issue would “testify that the medical military judge should ordinarily “admit expert medical testi-
team’s inaction was the ‘sole cause’ of PVT Marty's dedth.” mony to show the victim’s condition on being removed from
On appeal from Taylor’s subsequent conviction for involuntary the water and the type of treatment that was gi¥&n.On a
manslaughter, the CAAF considered whether the military judge more subtle level, this case indirectly points out the persistent
erred in excluding evidence of negligent medical care given toconfusion about causation that is present in the substantive
the victim, and concluded that he had committed prejudicial criminal law under the UCMJ. For example, the rule of law
error; the findings of guilty as to the manslaughter charge andannounced by the court is not found in the pattern instructions
its specification and the sentence were set a@sfddudge for military judges regarding either intervening cause, causa-
Crawford, writing the opinion of the court, rejected the argu- tion when the acts or omissions of others are in issue, or situa-
ment made by the government at trial and on appeal “that medtions in which there may be multiple contributors to proximate
ical malpractice only breaks the chain if it is a substantial or cause; these instructions simply provide, in relevant part, that
sole cause of death®® The court asserted instead that the cor- “[a]n act or omission is a proximate cause of the death even if
rect rule of law is that negligent medical treatment may be “ait is not the only cause, as long as it is a direct or contributing
superseding cause, completely eliminating the defendant fromcause that plays a material role in bringing about the dé&th.”
the field of proximate causation . . . in situations in which the Similarly, theManual for Courts-Martialcontains no discus-
second act of negligence looms so large in comparison with thesion of proximate cause, and merely provides that murder
first, that the first is not to be regarded as a substantial f&€tor.” requires proof that the death “must have followed from an
This is a question of fact rather than law, and by excluding evi-injury received by the victim which resulted from the act or
dence of the nature of the care provided by the medical teampmission” of the accuse® The lesson to be taken from this is
the military judge “removed from the factfinder the question of that causation is an area of the law in which military judges and
whether there was a sufficient intervening cause to excusecounsel may have to rely, to a greater extent than usual, on

appellant from culpability in the victim’s deatPf¥ sources of instructions and law other than Beechbookand
the Manual
There are several lessons to be learned from the decision in
Taylor. Judge Crawford proffers that in cases of this type, the Double Jeopardy & Multiplicity

195. The opinion of the court described the activity of the response team as follows:

A response team consisting of one doctor, one nurse, and two corpsmen arrived at the scene. The Government's bridialdsappeses
next as follows: In essence, the combination of one doctor, one nurse, and two corpsmen pushed the wrong buttons tliattire prefibr
venting it from producing an electric shock; the breathing apparatus was missing a necessary valve; the team was ubabdeMauvitytu
because of weak batteries on the laryngoscope; they were unable to locate a stylet which was necessary for proper farcéndotgaeheal
tube; they placed Marty backwards on the gurney, reducing the efficacy of manual chest compressions (CPR) because ofthtaspongy
Finally, the gurney was placed in the ambulance backwards, where it was unstable, causing the ambulance physician tdditidrtedld a
defibrillation out of fear of electrocuting others . . . . Basic CPR was continually administered virtually during therentespite the failure

of the advanced medical team to achieve any progress. At the hospital, Marty responded to defibrillation with rhythrrg thdidais heart
was still capable of electrical activity, but not mechanical activity.

Taylor,44 M.J. at 255.
196. Id.
197. Id. at 255-56.

198. Id. at 257-58. The accused was also convicted at court-martial of violation of Article 92, UCMJ. As such, the recorésféiatmed to The Judge Advocate
General of the Navy, and a rehearing was authorilmcat 255-58.

199. Id. at 257.

200. Id. (citations omitted)cf. Larave & ScoTT, supranote 29, § 3.12(f)(5) (asserting that negligent medical treatment to a victim injured by the act of accused will
not be a superseding cause “unless the doctor’s treatment is so bad as to constitute gross negligence or intention@l)malpractic

201. Seeid.

202. Id. Judge Crawford also asserted that the rule advanced by the government, namely that medical malpractice breaks theseliain ofly if it is the sub-
stantial or sole cause of death, applies only when the defendant inflicts dangerous wounds designed to destroy lifedétitngsae of whether this is an accurate
statement ofmilitary law, one could nevertheless conclude that even this seemingly restrictive rule would operate as a rule of decision aatierahadmissi-

bility; it is still likely to be a question dactas to whether the intervening medical malpractice was a “substantial or sole cause of death.”

203. BencHBook, supranote 53, para. 5-19, at 768-69. The language used by the court in its opinion is only found in the pattern instructiog @amntgbutory
negligence by the victimld. at 770.

204. See generalfMCM, supranote 14, pt. IV, para. 43-44.
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Judges Crawford and Gierke, looked to the elements of each

The military law concerning double jeopardy, multiplicity, offense and reasoned that one can obstruct justice without com-
and lesser-included offenses has been very dynamic o®late. municating a threat and, as such, “[n]o sine qua non relationship
A source of the continuing confusion and change in this area ofexists as a matter of law between” the two offedSeLhief
the law is that the CAAF itself remains highly divided as to the Judge Cox, joined by Senior Judge Everett, vigorously dis-
proper methodology to be used in resolving problems of multi- sented and stated that “we must look atgleadings and the
plicity and lesser-included offens®8. One school of thought  facts of the cast determine the appropriate punishment for an
looks to the statutory elemefffeof the relevant offenses when act of misconduct®
making the determination as to whether they are the same
offense?® while the alternative camp is willing to look to the Apart from the fact that a majority of the court has once
pleadings, and even the proof adduced at trial, when makingagain endorsed the use of the elements test for resolving multi-

multiplicity and included offense determinatio%.This ongo- plicity and included offense issues, the opinion of the court in
ing discord has led some to call for dramatic remedies to theOatneyis also notable for its clarification of three points of
multiplicity problem in the military justice systefif. uncertainly that had previously troubled practitioners. First, the

CAAF confirms that the President’s description of the elements

Be that as it may, a clear majority of the CAAF recently sub- of an offense arising under the General Article in part IV of the
scribed to the use of the elements test for resolving multiplicity Manual for Courts-Martialis the equivalent of a “statute” for
issues with its opinion iblnited States v. Oatnéy In Oatney the purpose of multiplicity analysi®¥ Furthermore, the court
the CAAF considered whether communicating a threat is aalso reminds practitioners that even under the relaxed construc-
lesser-included offense to obstructing justice and communicat-tion of the elements test announcetlirited States v. Fostét”
ing a threat!?and concluded that the military judge did not err an offense is included in another only if “the greater offense
in treating the offenses as sepafételudge Sullivan, joined by  could not possibly be committed without committing the lesser

205. For a concise description of recent developments in the law of multiplicity in the military justice systempsé#ilviam T. BarTo, Alexander the Great, the
Gordion Knot, and the Problem of Multiplicity in the Military Justice Systes@ Mc. L. Rev. 1, 11-12 (1996) [hereinafterBro].

206. See, e.gUnited States v. Weymouth, 43 M.J. 329 (1995) (containing four separate opinions, none of which were in dissent).

207. For offenses arising under the General Article, this term includes the elements described by the President ithpataiwaf assuming that the description
of the offense contained therein conforms with relevant judicial prece8eetnited States v. Oatney, 41 M.J. 619, 628 (N.M.Ct.Crim.App. 129#j, 45 M.J.
185 (1996).

208. E.g.,United States v. Carroll, 43 M.J. 487, 488-89 (1996) (Gierke, J.); United States v. Teters, 37 M.J. 370, 377 (C.M.AlRG88)ES) (“It is now unques-
tionably established that this test is to be applied to the elements of the statutes violated and not to the pleadingsfahdgeroffenses.”).

209. E.g.,United States v. Weymouth, 43 M.J. 329, 340 (1995) (Cox, J.) (observing that elements in the military include “thos&ed tadx alleged in the
specification along with the statutory elements”); United States v. Wheeler, 40 M.J. 242, 243-47 (C.M.A. 1994) (Crawfsirt plpadings and proof to resolve
multiplicity issues involving General Article offenses).

210. Cf. United States v. Lloyd, 43 M.J. 886 (A.F. Ct. Crim. App. 1995) (holding multiplicity issues are forfeited unless raiakdesiatnise multiplicity issues do
not rise to the level of plain erropet. rev. grantedd3 M.J. 480 (1996); BTo, supranote 205, at 25-30 (urging increased presidential role in limiting punishments
for offenses arising from what is substantially a single transaction).

211. 45 M.J. 185 (1996).
212. Id. at 186.

213. Id. at 188-89.

214. Id.

215. Id. at 190 (Cox, C.J., dissenting) (emphasis added). Chief Judge Cox has consistently voiced his concerns that strict sathetenm@nts analysis is inap-
propriate in a military settingE.g.,United States v. Weymouth, 43 M.J. 329, 333-36 (1995) (citing non-statutory nature of some military offenses). Such adherence
may lead to prosecutorial overreachingeeUnited States v. Foster, 40 M.J. 140, 144 n.4 (C.M.A. 1994). This concern per8stsdy and is apparent in his
observation that the charging in the instant facts amounted to “[p]iling@atfiey 45 M.J. at 190 (Cox, C.J., dissenting) (calling for a “15 yard penalty”). However,
the issue of whether charging obstruction of justice and communication of a threat, where the latter is the means ofiagctiragtisimer, is an unreasonable
multiplication of charges is a separate issue from whether the offenses are the “same offense” for double jeopardySeerfostsd0 M.J. at 144 n.4. Offenses

can be separately punishable and still amount to an unreasonable multiplication of charges in a givenEaerdrited States v. Bray, No. 9500944 (Army Ct.
Crim. App. Mar. 29, 1996) (observing that charging false official statements and false swearing based upon the same atatemezsonable notwithstanding the

fact that the offenses were separate). Conversely, multiplicious offenses may nevertheless be properly charged if Hecedsarthtooprosecution to meet the
exigencies of proof through trial, review, and appellate acti@@&MCM, supranote 14, R.C.M. 907(b)(3)(B). One could therefore reasonably conclude that if the
concern is about “piling on,” then the focus of judicial concern should not be on multiplicity, but rather upon the rezssnabtie charging decisioiseeid.

R.C.M. 307(c)(4) discussiomf. BarTo, supranote 205, at 6, 18-23 (calling for military appellate courts to devote more judicial effort to defining the “unreasonable
multiplication of charges”).
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offense.?® Finally, the CAAF reinforces the evolving rule of the pleadings in each case for making such determinations,
law that a military judge does not err by treating offenses thatsuch outcomes are much more problematic under an elements
are separate by reference to their elements as being separate fapproach to multiplicity and lesser-included offenses; as a
sentencing, as welt? As such, the litigation of multiplicity  result, the precedential valueBénavidesfterOatneyis ques-
issues at trial may be more straightforward in the wakaatf tionable.
ney
Involuntary Intoxication

Army practitioners should take special note of the CAAF’s
opinion inOatneybecause it is at least facially inconsistent The proposition that “[v]oluntary intoxication, whether
with the recent decision of the Army Court of Criminal Appeals caused by alcohol or drugs, is not a defeftées’well-settled in
in United States v. Benavid&8 In Benavidesthe service court  military law. Evidence of voluntary intoxication may neverthe-
held that “the less serious offense of communicating a threatless be “introduced for the purpose of raising a reasonable
was ‘necessarily included’ in the obstruction of justice charge doubt as to the existence of actual knowledge, specific intent,
as alleged??! The opinion of the court iBenavideexpressly willfulness, or a premeditated design to kill, if actual knowl-
declined to follow the reasoning of the Navy courDiatne)??? edge, specific intent, willfulness, or premeditated design to Kill
and instead looked to the pleadings rather than the elements dé an element of the offens&® Nevertheless, the status of
the offenses in reaching its conclusi@&h.While inconsistent  involuntary intoxication as a defense in the military justice sys-
outcomes such as those foundBianavidesandOatneyare to tem was, until recently, less certdth.Most civil jurisdictions
be expected under a multiplicity methodology that relies uponrecognize a defense of involuntary intoxicati&rand “[w]here

216. SeeOatney 45 M.J. at 188¢f. BArTo, supranote 205, at 16-17 (observing “these regulatory elements could be considered by the courts and practitioners the
equivalent of statutory elements for multiplicity determinations”).

217. 40 M.J. 140 (C.M.A. 1994). Foster the COMA observed that “dismissal or resurrection of charges based upon ‘lesser-included’ claims can only be resolved
by lining up the elementgalistically and determining whetheachelement of the supposed ‘lesser’ offensetonally derivative of one or more elements of the

other offense-and vice versad. at 146cf. United States v. Standifer, 40 M.J. 440, 445-46 (C.M.A. 1994) (using “rationally derived” test to conclude that obstruction
of justice is an included offense of subornation of perjury).

218. Oatney 45 M.J. at 188¢f. Schmuck v. United States, 489 U.S. 705 (1989) (adopting “impossibility” test for federal prosecutions); United States40 Foste
M.J 140, 142-43 (C.M.A. 1994). Chief Judge Cox criticizes this formula in his dissenting opinion as follows:

If we carried the analysis used by the lead opinion to its logical conclusion, we would hold that larceny is not inclbbbedyibecause it is
theoretically possible to commit the offense of larceny without having committed the offense of robbery. Likewise, orzeduniitted
of both rape and assault, because it is possible to assault someone without raping them. It is true that one can conimreatieateoat
obstructing justice, but it cannot be done in this case.
Oatneyslip op. at 17 (Cox, C.J., dissenting). This objection may confuse practitioners because its conclusion does notllovefreoming of the majority opinion
or the applicable rule of law in these cases. First, the standavtsisnply whether one offense can be proved without proving the other, but rathiteethedof of
the greater offense necessarily proves the lesser off SesgtJCMJ art. 79;Schmuck489 U.S. at 719-2(oster 40 M.J. at 146-47. Applying this test to Chief
Judge Cox’s hypothetical, larceny is a lesser-included offense of robbery because it is impossible to commit a robbexdgevitbounitting a larceny. Likewise,
assault is a lesser-included offense of rape because it is impossible to commit a rape without also committing an a$satihafldree can commit a larceny or
an assault without also committing a robbery or rape, respectively, simply means that the offenses are noSdeBtirsab, supranote 205, at 29 n.180. Moreover,
a majority of the CAAF has never expressly and unambiguamlgrsed the modification of the elements test to allow consideration of the pleadings and proof in a
particular case; the elements test is, by definition, is based upon “theoretical possibilities” in light of the statutyg ldefining the relevant offenses.
219. Oatney 45 M.J. at 189-9GseeUnited States v. Morrison, 41 M.J. 482, 483-84 (1995); M&lpranote 14, R.C.M. 1003(c)(1)(C).
220. 43 M.J. 725 (Army Ct. Crim. App. 1995).
221.1d. at 725.
222. 1d.
223.1d. at 724.
224. MCM,supranote 14, R.C.M. 916(1)(2).
225. 1d.
226. SeeUnited States v. Hensler, 44 M.J. 184, 187 (1996) (observing that the CAAF had not expressly ruled on tHiutssughited States v. Santiago-Vargas,
5 M.J. 41, 42-43 (C.M.A. 1978) (assuming without deciding that pathological intoxication is a defense under military lad/Stdtes v. Ward, 14 M.J. 950, 953

(A.C.M.R. 1982) (observing in dicta that involuntary intoxication caused by innocent ingestion of intoxicant should beeq defens

227. SeeRogiNsoN, supranote 100, § 176(a), at 338.
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the defense is permitted, it most commonly has a formulationaccused “lacked mental responsibility because of ‘a confluence
parallel to one of the formulations of the insanity defed@e.” of her drugs, her personality traits, her depression, and the
Other jurisdictions, while declining to link involuntary intoxi- introduction of alcohol.’®® Evidence placing this defense in
cation and insanity, may limit the defense to cases of involun-issue was introduced by the defense, and “[tlhe military judge
tary intoxication resulting from mistake, duress, or medical provided the members the traditional instruction on the insanity
advice??® Until now, however, neither judge nor counsel could defense.?* On appeal from her convictions for the charged
be certain of which form the defense took in the military legal offenses, Hensler alleged that the military judge erred because
system@° this situation may now be remedied. the instruction concerning lack of mental responsibility “did
not include involuntary intoxication as a basis upon which the
In United States v. Henslé¥ the CAAF considered the  members may find that the appellant lacked mental responsibil-
questions of the viability and form of the involuntary intoxica- ity.”2% The service court found the military judge did not err in
tion defense in military law. The accused, a commissionedgiving a general instruction on the defense of mental responsi-
officer, was charged with unbecoming conduct and fraterniza-bility because “there was no evidence to support an instruction
tion, both charges stemming from her social and sexual rela-tailored to involuntary intoxication?®
tionships with subordinate# The defense at trial was that the

228. Id. at 339.
229. SeeLAFave & ScorT, supranote 29, § 4.10, at 558-60.

230. Cf. United States v. Santiago-Vargas, 5 M.J. 41, 42-43 (C.M.A. 1978) (assuming without deciding that pathological intoxiafense under military law);
United States v. Ward, 14 M.J. 950, 953 (A.C.M.R. 1982) (observing in dicta that involuntary intoxication caused by irgestéon of intoxicant should be a
defense).

231. 44 M.J. 184 (1996).
232. Id. at 185-86.

233.1d. at 187. The accused was apparently intoxicated during some of her misconduct and was taking a number of prescripfioitedr $gates v. Hensler, 40

M.J. 892, 894-95 (N.M.C.M.R. 1994). At least one defense witness testified that the accused “suffered from decreasetibivehéuresult of a prior bout with
hepatitis. This condition affected her body’s ability to process alcohol and drug medication with the result that toé teffsetsubstances may have lasted longer
than normal.”Id. at 895. Even more significant was the expert testimony that “the intoxicating effects of the different prescribed dregda@itbt ‘potentiated’

each other, i.e., that the effect of each was magnified by the presence of the dthexs899. The defense theory was that the accused was probably unaware, at
least initially, of these effects, and as such her intoxicated state during some of her misconduct was invdluntary.

234. |1d. at 895. The service court opinion described the instructions as follows:

Specifically, he instructed them that they could presume the accused to be sane unless they were persuaded by cleaingrelctaméec
that she suffered from a severe mental disease or defect and that, as a result of her severe mental disease or defezh|she aseciate
the nature and quality or wrongfulness of her acts. He added that the appellant had the burden to establish that shatalisnespaonsible.
The military judge further instructed the members that intoxication resulting from the compulsion of alcoholism or cheeridehdepvas
not a defense, although voluntary intoxication could raise a reasonable doubt that the appellant knew that the men wighwalsdnatsin-
nizing were enlisted men. The appellant voiced no objection to the instructions given by the military judge, althoughffenendidoavn
version of an insanity instruction which he rejected. The proposed instruction directed the members to find the appeftanalptespon-
sible only if they found that, as a result of the combination of her decreased liver function, chronic psychological Enotlgmgsstion of
prescription medications, she suffered from a delusion that caused her to believe that her behavior was not criminahpeltedther to
commit the offenses.

Id. at 895-96. The CAAF described the instructions somewhat differently as follows:

The military judge instructed the members: “An issue before you &cthesed's sanity at the time of the offenses.” He defined mental respon-
sibility. He advised the members “that the term, ‘severe mental disease or defect’ can be no better defined in the |tve them dfythose
terms themselves.” He used the term “involuntary intoxication” with respect to the issue whether appellant “knew thdrateenizaisg

with enlisted personnel.” He instructed the members that “alcoholism and chemical dependency is recognized by the ressioal agaf
disease involving a compulsion towards intoxication.” He did not specifically link the term “involuntary intoxication” akitbf lmental
responsibility.

Hensler44 M.J. at 187. The use of quotations from the record of trial in appellate opinions concerning the form of instructibbstdaip the judge and counsel
seeking to understand the nature and breadth of the court’s holding.

235. Hensler,40 M.J. at 896. The service court also considered whether the military judge had erred by failing “to distinguish betatagnasmd involuntary
intoxication when discussing the effect of the former on her knowledge of the enlisted status of her fraternizing partae896-97. The court concluded that
the military judge did not err in the instructiotd. at 900.

236. Id. at 900.
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The CAAF affirmed the decision of the lower cofift.The has stated that in cases when an accused asserts involuntary
court reasoned that “[ijnvoluntary intoxication is treated like intoxication as a defense, “[tlhe question then becomes whether
legal insanity. Itis defined in terms of lack of mental responsi- his mental disease or defect was culpably incurf€d&’s such,
bility.” 228 The opinion of the court concluded that “[tthe counsel cannot be certain aftdenslerwhether pathological
instructions could have been better tailored to the evidence, buintoxication is the only form of involuntary intoxication recog-
we are satisfied, based on this record, that the question of appehized under military law, or if a more general inquiry into
lant's mental responsibility was fully presented to the memberswhether the intoxication was culpably incurred is appropriate in
in a correct legal framework* these cases.

The decision irHenslerhas a number of effects on the prac- Another issue is raised by the CAAF’s observatiohlén-
titioner. As a threshold matter, the CAAF confirms that invol- sler that the military judge failed to distinguish between invol-
untary intoxication is indeed a defense under military?favit untary and voluntary intoxication when instructing the
is, however, a limited defense; involuntary intoxication excuses members; as such, the potential defense of involuntary intoxi-
misconduct only if it causes a lack of mental responsibility, and cation was “gratuitously extended . . . to all six episodes” that
“is not available if an accused is aware of his or her reduced tol-were the subject of the charges in this case, even though the
erance for alcohol but chooses to consume alcohol anyiffay.” CAAF found involuntary intoxication to be in issue only as to
Moreover, because the defense is “treated like legal ins&ffity,” one2*® Such an outcome can be avoided if military judges sim-
the accused has the burden of proving by clear and convincingly follow the advice offered by the Navy-Marine Corps Court
evidence that she was “not mentally responsible at the time ofof Military Review in its decision itensler “When evidence
the alleged offense**® of involuntary intoxication is introduced, it is essential to dis-

tinguish it from voluntary intoxication through proper instruc-

There are also a number of issues that remain unanswered itions and, in particular, to avoid reference to the generic term
the wake ofHensler The CAAF’s opinion appears to equate ‘intoxication’ without defining it as one term or the oth&g”
involuntary intoxication solely with pathological intoxica- The problem confronting the military judge is that there is cur-
tion2* the latter being “defined as grossly excessive intoxica- rently no pattern instruction available in tBenchbookhat
tion given the amount of the intoxicant, to which the actor doesdistinguishes involuntary from voluntary intoxication; indeed,
not know he is susceptiblé?® Some military decisions, how- there cannot be a pattern instruction until the CAAF determines
ever, have observed that “[iinvoluntary intoxication exists whether pathological intoxication is the only form of involun-
when intoxication occurs through force, the fraud or trickery of tary intoxication recognized as a defense under military law, or
another, or an actual ignorance of the intoxicating character ofif some broader formulation of the defense is applic#Ble.

a substance?* Similarly, the Army Court of Military Review

237. Hensler44 M.J. at 188.

238. Id.

239. Id.

240. See idat 187-88.

241. |d.

242. |d. at 188.

243. MCM,supranote 14, R.C.M. 916(k)(3).

244. Hensler44 M.J. at 187.

245. Hensler40 M.J. at 897.

246. United States v. Travels, No. 31437, slip op. at 2 (A.F. Ct. Crim. App. June 14, 1996) (citing United States v.\Nar@504 953 (A.C.M.R. 1982)).
247. United States v. Ward, 14 M.J. 950, 953 (A.C.M.R. 1982).

248. Hensler 44 M.J. at 188 But cf.Hensler,40 M.J. at 899 (stating “there is no evidence that the appellant suffered from ‘pathological intoxication™).
249. Hensler,40 M.J. at 900 n.8.

250. See supranotes 244-247 and accompanying text.
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Conclusion times left unanswered significant questions that will give rise to
issues in future cases. As such, the problems associated with
In 1996, the military appellate courts devoted a substantialdefining crime are likely to continue to be a substantial portion
portion of their reported opinions to issues relating to the sub-of the business of the military appellate courts for the years to
stantive criminal lavi®® These opinions frequently resolved come.
matters of concern to the military justice practitioner, but some-

251. See supranote 3 and accompanying text.
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“An Old Fashioned Crazy Quilt:"* New Developments in the Sixth Amendment,
Discovery, Mental Responsibility, and Nonjudicial Punishment

Lieutenant Colonel Donna M. Wright
Professor and Vice-Chair, Criminal Law Department
The Judge Advocate General’s School, United States Army
Charlottesville, Virginia

Introduction an accused. As most criminal law practitioners recognize, the
rules prohibiting certain types of hearsayd the Confronta-
This article discusses appellate courts’ pronouncements durtion Clause have significant overlap. In fact, an extreme view
ing the past year in the areas of Sixth Amendment, discovery,of the Confrontation Clause might be that it excludes all hear-
mental responsibility, competency to stand trial, and nonjudi- say, because the admission of any hearsay would enable a
cial punishment. Nineteen ninety-six can best be described asleclarant to testify against an accused without facing®h#.
a year of ebb and flow as the courts further restricted somethe opposite end of the spectrum, one could argue that the Con-
aspects of an accused?’s rights to confrontation and compulsoryrontation Clause guarantees only that an accused faces those
process, while rejecting other attempted inroads. Judge Gierkavitnesses who actually appear in court and testify against him.
is quickly becoming the Confrontation Clause expert for the The Supreme Court long ago rejected both views as unintended
Court of Appeals for the Armed Force@CAAF), as he and too extremeé.Instead, the Court established a methodology
authored the majority opinions for nearly all the confrontation to analyze out-of-court statements for Sixth Amendment pro-
cases this term. Those cases illustrate the give and takéections.
described above and reflect Judge Gierke’s position as a mod-

erate on the coutt. First, if the out-of-court statement is admitted as a firmly-
rooted hearsayexception, then no further Confrontation
Right to Confrontation Clause analysis is need€dThat is because of the long-stand-

ing nature of these exceptions, and because the rationale for
One of the major issues involving the Confrontation Clause their status as hearsay exceptions already supports their reli-
involves the tension created by the admission of hearsay againsbility.* For example, the medical treatment exceptiempre-

1. See infranote 5;see alsdralph H. KohimannThe Presumption of Innocence: Patching the Tattered Cloak After Maryland v, €7af). Mary’s L.J. 389
(1996) (adopting the textile metaphor for constitutional protections afdtesed).

2. On 5 October 1994, the National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, 108 Stat. 266B4088d)the names of the United
States Court of Military Appeals and the United States Courts of Military Review. The new names are the United State&ppeats dbr the Armed Forces, the
United States Army Court of Criminal Appeals, the United States Navy-Marine Corps Court of Criminal Appeals, the Unitédr $tates Court of Criminal
Appeals, and the United States Coast Guard Court of Criminal Appeals. For the purposes of this article, the name at the tiougtthat a particular case was
decided is the name that will be used in referring to that decision.

3. SeelLawrence J. MorrigMilitary Justice Symposium: Foreworirmy Law., Mar. 1996, at 3 (Judge Gierke was in “the middle of the pack in terms of opinions
written and the ability to marshall other judges to his viewpoint”).

4. U.S. ©nsT. amend. VI (“In all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnessésnagait)st

5. Hearsay is defined as “a statement, other than the one made by the declarant while testifying at the trial or hesrimgeafience to prove the truth of the
matter asserted.” MiwaL For CourTs-MARTIAL, United States, M. R. Evip. 801(c) (1995 ed.) [hereinafter MCM]. The rule, however, is “riddled with exceptions
developed over three centuries.” Ohio v. Roberts, 448 U.S. 56, 62 (1980). There are so many exceptions that they anuddiiashitaned crazy quilt made of
patches cut from a group of paintings by cubists, futurists and surrealistéguoting Morgan & Maguirel.ooking Backward and Forward at Eviden&@, Harv.

L. Rev. 909, 921 (1937)). Certain statements are “exempted” from the definition of heansalR. Ep. 801(d). Exceptions are found intMR. Evip. 803 & 804.

6. Roberts448 U.S. at 63 (a literal reading of the Confrontation Clause would exclude any statement made by a declarant not ja@sent at tr

7. White v. lllinois, 502 U.S. 346, 359-60 (1992) (Thomas, J., concurring) (this was the view held by Professor Wigmatersed ey Justice Harlan in his
concurring opinion in Dutton v. Evans, 400 U.S. 74, 93-100 (1970)).

8. Bourjaily v. United States, 483 U.S. 171, 182 (1987) (“we have attempted to harmonize the goal of the Clause--pkaindHerkind of evidence that may

be received against a defendant--with a societal interest in accurate factfinsiegd)so Whitég02 U.S. at 352 (citing Mattox v. United States, 156 U.S. 237 (1895)
(such a narrow reading is inconsistent with Supreme Court rulings dating back to the 19th century)); Tom Patton, SoamA@néndment's Confrontation Clause-

-Is a Showing of Unavailability RequiredP7 S. LL. U. L.J. 573, 574 (1993) (Supreme Court has steered a middle ground); John ICdRdsstation and Residual
Hearsay: A Critical Examination, and a Proposal for Military Couf$8 M. L. Rev. 31, 36-37 (1987) (The Supreme Court has embraced neither view of the right
of confrontation).
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mised on the assumption that a patient is likely to give accurate Some of the exceptions that the Supreme Court has labeled

information to her doctor if she wants to get wellThe basis as firmly-rooted are statements for the purpose of medical treat-

for the excited utterance exceptibis the notion that while  ment}!® spontaneous declaratioffs¢o-conspirators state-

under the stress of a startliegent, people do not have time to ment$! and dying declaratiorfd. Recently, the CAAF added

fabricate a stor§? The circumstances under which these state- the hearsay exception for statements against intereshe list

ments are made provide indicia of reliability, so cross-examina-of firmly-rooted exceptions.

tion will not add anything® For that same reason, no further

Confrontation Clause analysis is needed. In United States v. JacoBsthe accused was charged with
introducing drugs aboard a military aircraft with the intent to

When a statement does not fall within a firmly-rooted hear- distribute them. At his court-martial, the statement a Staff Ser-

say exception, the Supreme Court has set out a two-prong anaggeant (SSG) Lawrence made to law enforcement authorities

ysis to ensure compliance with the Confrontation Clause. Firstwas admitted against the accused as a statement against inter-

the prosecution must either produce the witness or demonstratest?®> Although the statement was largely exculpatory, SSG

his unavailabilityt” Second, an out-of-court statement will be Lawrence did admit to marijuana use, conspiracy to distribute

admitted only if it bears “adequate indicia of reliability.” The and attempted distribution of marijuana.

proponent establishes reliability by showing that the statement

has “particularized guarantees of trustworthiné$s.” In deciding whether the statement was properly admitted
against the accused, the CAAF determined that the statement

9. Firmly rooted hearsay exceptions “rest upon such solid foundations that admission of virtually any evidence within gbets witimthe ‘substance of the
constitutional protection.” Roberts448 U.S. at 66 (quoting Mattox v. United States, 156 U.S. 237, 244 (1895)). When the statement falls within a firmly rooted
hearsay exception, then reliability can be inferrkt.

10. White,502 U.S. at 356Bourjaily, 483 U.S. at 183.

11. Bourjaily, 483 U.S. at 183.

12. SeeMCM, supranote 5, M. R. E/ip. 803(4).

13. White,502 U.S. at 356; MCMsupranote 5, M. R. Evio. 803(4) analysis, app. 22, at A22-52.

14. MCM,supranote 5, M.. R. Esip. 803(2).

15. White,502 U.S. at 356;1&PHEN A. SALTZBURG, ET AL., MILITARY RULES oF EvibDENCE MANUAL 792 (3d ed. 1991).

16. White,502 U.S. at 357 (“adversarial testing” would not contribute to the statement’s reliability).

17. Roberts448 U.S. at 65.0hio v. Robertsnvolved the use of preliminary hearing testimony against the defendant when a witness failed to appear at trial. The
Supreme Court applied the two-prong test set out in the text above and held that the government had established tratthe witheslable for Sixth Amendment
purposes and the testimony had “sufficient indicia of reliabilitgl.”at 68-77.

18. Id. at 66.

19. White,502 U.S. at 355 n.8.

20. Id.

21. Bourjaily, 483 U.S. at 183. Although a statement made by a co-conspirator is technically an exemption from the hearsay rule awcdptararhexSixth
Amendment analysis is the same. United States v. Inadi, 475 U.S. 387, 393 n.5 (1986).

22. Roberts448 U.S. at 66 n.8 (citing Pointer v. Texas, 380 U.S. 400, 407 (1965)); Mattox v. United States, 156 U.S. 237, 243-44 (1895)).
23. MCM,supranote 5, ML. R. E/ip. 804(b)(3).
24, 44 M.J. 301 (1996).

25. Id. at 302 (citing MCMgsupranote 5, ML. R. B/ip. 804(b)(3)). SSG Lawrence was in a Japanese jail at the time of accused’s court-martial in the Philippines.
According to the story SSG Lawrence gave to Office of Special Investigations (OSI) agents at the time of his apprehérstiorethibd accused at a bar in the
Philippines, where the accused was stationed and SSG Lawrence was on temporary duty from Japan. After casual convacsated,ghiel he would soon be
transferring to Japan and expected he would be overweight in his household goods. The accused asked SSG Lawrencediatpickagvaral boxes he would

mail to Japan. After SSG Lawrence returned to Japan, the accused telephoned him and giving a different name, told bioxekavéne already on their way.

SSG Lawrence picked them up at his workplace without knowing the contents, took them home, later opened the boxes addhtigammegned drugs. He then

used some of the drugs and resealed the boxes. The accused called SSG Lawrence again and told him to meet a thirdyrdrskmowhst, to both the accused

and SSG Lawrence, was an undercover OSI| agent. Eventually SSG Lawrence arranged for transfer of the drugs to the uadiearmlemadater apprehended.
There were 106 pounds of marijuana in the boxes the accused shipped todaga302-04.
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against interest exception is firmly-rooted. Judge Gierke, writ- the need for any separate reliability analysis. He also noted that
ing for the court, recognized that as recently as 1994, thethe proponent of such a statement must still demonstrate
Supreme Court expressly declined to decide this very #sue. unavailability of the declarant and that the statement indeed
The CAAF then examined its inconsistent rulings in the area. falls within the hearsay exception. Unavailability, however,

In United States v. Dif” in a two-to-one majority decision need not be established when the statement falls within a
authored by Judge Cox, the Court of Military Appeals exam- “firmly-rooted” hearsay exceptiofi. Judge Everett's use of the
ined the statement against interest exception and held that iterm “well-established” was not intended to confer “firmly-
was not “firmly-rooted.® Two years later, writing for the court  rooted” status on the exception, as reflected by his reference to
in United States v. Wi Judge Everett called the statement the former testimony exception as “well-establish&d.On
against interest a “well-established exception” and concludedmore than one occasion, the Supreme Court has announced
that no further demonstration of reliability was nee#fed. that, to admit former testimony, one must show unavailability

of the declaran®

The Jacobscourt then looked to the various federal circuits
and found that a majority of them treat the exception as “firmly-  “Well-established” does not equal “firmly-rooted,” and the
rooted.®® The CAAF followed that approach, cautioning, how- CAAF's willingness to abandon its earlier caution with respect
ever, that SSG Lawrence’s statement should be examined t¢o statements that are “presumptively suspécs’disturbing.
ensure that all parts of it were truly inculpatory, and remandedThe concern is especially acute when, as happened in this case,
the case to the Air Force Court of Criminal Appéals. the statement is made by a co-accused to a law enforcement

agent. The statement may be technically against the declarant’s

The CAAF’s conclusion that its most recent precedent interest, but it is usually an attempt to shift blame, typically to
treated the exception as “firmly-rooted” may not be precise. Inthe accused, and curry favor with law enforceniérthis fact
Wind, Judge Everett called the exception for statements againstay be lost on the factfinder if the statement is not subject to
interest “well-established” and, comparing it to the former tes- the rigors of cross-examination, the “greatest legal engine ever
timony exception, noted that such a characterization obviatedinvented for the discovery of the trutf.”In addition, the pres-

26. Williamson v. United States, 512 U.S. 594 (1994).

27. 24 M.J. 386 (C.M.A. 1987).

28. Id. at 388 (“statements against penal interest are of recent derivation and are not ‘firmly rooted’ exceptions to the héearsay rule”
29. 28 M.J. 381 (C.M.A. 1989).

30. Id. at 385.

31. Jacobs44 M.J. at 306. The CAAF found that the following jurisdictions treat the statement against interest as “firmly-rooted"Statéss v. Saccoccia, 58

F.3d 754, 779 (1st Cir. 199%)ert. denied116 S. Ct. 1322 (1996); Jennings v. Maynard, 946 F.2d 1502, 1506 (10th Cir. 1991); United States v. Taggart, 944 F.2d 837,
840 (11th Cir. 1991); United States v. York, 933 F.2d 1343, 1363 (7thc@irt) denied502 U.S. 916 (1991); Berrisford v. Wood, 826 F.2d 747, 751 (8th Cir. 1987),

cert. denied484 U.S. 1016 (1988); United States v. Katsougrakis, 715 F.2d 769, 776 (2d Circéd88)nied464 U.S. 1040 (1984). A few courts do not extend
special treatment to the exception. United States v. Flores, 985 F.2d 770, @8¢g0eniedl F.3d 1239 (5th Cir. 1993); Olson v. Green, 668 F.2d 421, 428 (8th

Cir.), cert. denied456 U.S. 1009 (1982).

32. Jacobs44 M.J. at 306-07.
33. Inadi, 475 U.S. at 39Bourjaily, 483 U.S. at 183jVhite,502 U.S. at 357 Seesupratext accompanying note 10.

34. In addition, one must look at the context in which Judge Everett concluded that the statement against interesestadblialedid” hearsay exception. That
sentence immediately follows his rejection of the then-existing distinction between statements against penal interestgathsth@seuniary interestVind, 28
M.J. at 381.

35. Motes v. United States, 178 U.S. 458 (1900); Barber v. Page, 390 U.S. 719 Rud@8)s448 U.S. at 74.

36. Dill, 24 M.J. at 387 (quoting Lee v. lllinois, 476 U.S. 530, 541 (198@);alsdJnited States v. Greer, 33 M.J. 426 (C.M.A. 1991), where a Filipino national
was apprehended and questioned for possession of stolen military property. He was advised of his rights under Filipiwasawldmldat anything he said could

be usedor and against himld. at 430. The CMA concluded that, even though he admitted selling stolen property for the accused, the suspect believeehhis stat
would help him avoid a prosecution. Admission of the statement against the accused was improper because the propenisilsility & the declarant’s moti-
vation for the statement, not whether it could be used as evidence against him at trial leter on.

37. InWilliamson v. United State§14 S. Ct. 2431 (1994), the Supreme Court recognized this danger. Harris was arrested for driving with nineteen kilograms of
cocaine in his trunk. He told a Drug Enforcement Administration (DEA) agent that the cocaine belonged to Williamson andath&tahsporting it for him. The

agent promised Harris that his cooperation would be reported to the Assistant United States Attorney. Harris refugeat iitBatiison’s trial, and his statement

to DEA was admitted against the defendddtat 2433-34. The Court held that only those portions of Harris's statement that were truly inculpatory could be admitted
against Williamson. The Court noted that self-exculpatory statements do not become reliableajus bhey are made along with inculpatory ottesat 2435.
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ence of the witness in court ensures that the declarant is unde®n tape, the victim said that her father had been fondling her for
oath and understands the seriousness of the proceedings, amtout four years and had been having sexual intercourse with
that the factfinder can observe the declarant’'s deméanor. her for the previous two yeafs.

One exception that the Supreme Court has clearly stated is Immediately before the Article 32nvestigation, the victim
not “firmly-rooted” is the residual hearsay exceptidrit does recanted her statement and refused to cooperate in the prosecu-
not have the long tradition of judicial and legislative deference tion of her father who had been charged with indecent acts, car-
accorded it that other hearsay exceptions have. In fact, thenal knowledge, and rape. At the father’s court-martial, the
residual hearsay exception was created to afford judges thgudge admitted the OSI interview as residual hearsay over
flexibility to admit probative and reliable evidence that would defense objectioff. On appeal, the correctness of that ruling
not otherwise be admittédl.For residual hearsay then, the two- was reviewed. The CAAF first pointed out that, where an out-
prong analysis described above appftes. of-court statement is proffered and the declarant does not tes-
tify, only the “circumstances surrounding the making of the
In United States v. Uret& the CAAF addressed the admis- statement” may be considerdThe CAAF looked to the fac-
sibility of a videotaped interview of a child abuse victim under tors that the Supreme Court has identified as relevant in a child
the residual hearsay exception. The allegations initially cameabuse scenario, which include: spontaneity of the statement;
to light when the thirteen year-old daughter of the accused toldconsistent repetition; mental state of the declarant; and exist-
a friend that her father had been abusing“hexs part of the ence of a motive to fabricaté. The CAAF also identified addi-
law enforcement investigation, she was examined by a pediatritional factors, including the use of non-leading questions, the
cian and then interviewed by Office of Special Investigations interviewer’s emphasis on truthfulness and whether the state-
(OSl) agents. This interview was videotaped and the friend andment is against the declarant’s intef8st.
friend’s mother accompanied the victim during the interview.

38. California v. Green, 399 U.S. 149, 158 n.11 (1970) (citing 5 Wigmore 1367).
39. Williamson,114 S. Ct. at 2434 (“out-of-court statements are subject to particular hazards”).

40. Idaho v. Wright, 497 U.S. 805, 817 (1990) (residual hearsay does not share the same tradition of reliability agddrhigarsay exceptions). There are actually
two residual hearsay exceptior8eeMCM, supranote 5, ML. R. Evip. 803(24) & 804(b)(5). The exceptions are known as “catch-all” provisions and are intended
to allow hearsay to be admitted even thought it does not fall within any other exceptioreuiss T AL., supranote 15, at 803, 849.

41. S\LTZBURG ET AL., SUpranote 15, at 807.

42. Wright, 497 U.S. at 814-16.

43. 44 M.J. 290 (1996}ert. denied117 S. Ct. 692 (1997).

44. |d. at 292. The friend reported this to her own mother, and OSI was notified. After a brief interview by OSI, the victinawéit Force medical facilityld.
45. Id. at 293.

46. UCMJ art. 32 (1988).

47. Ureta, 44 M.J. at 295. The victim had continued her refusal to cooperate, citing a privilege under German law, and did notregbp&aothtsides agreed that
she could not be compelled to testify and was unavailable. The judge admitted the interview under Mil. R. Evid. 804(b}8le tHe following findings of fact
regarding the trustworthiness of the tape: no leading questions were used; it was in her own words; it was voluntati, aedaitezh factual, and based on first-
hand knowledge of the events. He also concluded that the victim was mature and understood the importance of the tapensftesbad lie; she lived in the
accused’s home and was supported by him, and she subjected herself to scorn by family and friends for alleging abutiee j&dfrsEinoted the statement was
made shortly after the latest incident with the accused and was similar to statements she made to her friend and the, statietnents that were separately admit-
ted under other hearsay exceptioft.

48. 1d. at 296 (citing Idaho v. Wright, 497 U.S. 805 (1990Yyight rejected the use of other evidence, such as physical evidence, a confession, or other witnesses’
testimony--what it calledbootstrapping--to determine reliability of the statement at issue. On the other hand, where the declarant appears and is at least availabl
for questioning, then the Sixth Amendment is satisfied. United States v. McGrath, 39 M.J. 158 (C.M.Acer®9%dgnied115 S. Ct. 420 (1994). McGrath the

thirteen year old victim in a sexual abuse case appeared at trial but refused to testify against her father becausensine Hichrtotgo to jail. The defense did not
guestion her.ld. at 160-61.See alsdJnited States v. Casteel, 45 M.J. 379 (1996) (admission of six year-old victim’s audiotaped statement to county sheriff did not
violate accused’s confrontation rights when victim present in court but answered “I don’t know” to series of trial cowrst@issjuert. denied117 S. Ct. 963

(1997).

49. Ureta, 44 M.J. at 296. The Supreme Court assembled this list of non-exclusive factors from various state and fedevtighy497 U.S. at 822 (citing State
v. Robinson, 735 P.2d 801, 811 (1987) (spontaneity and consistent repetition); Morgan v. Foretich, 846 F.2d 941, 94®88h(Biental state of declarant); State
v. Sorenson, 421 N.W.2d 77, 85 (1988) (terminology unexpected of child that age); State v. Kuone, 757 P.2d 289, 292{88K b98®)t{ve to fabricate)).

50. Ureta,44 M.J. at 296.
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The CAAF concluded that the judge did not abuse his discre-her unavailable and admitted the videotape as residual hear-
tion. Although statements to law enforcement officials may be say®’
more troublesonféwhen it comes to assessing reliability, here
the victim’s friend and mother were there to comfort her. The  The Air Force court concluded that the judge did not abuse
investigator’'s questions were not suggestive or leading. Thehis discretion in admitting the videotape. Agreeing with the
interview took place only two days after the last act of abuse byjudge that the taped interview was reliable, the court focused on
the accused. The statement was against the girl's interesthe child’s description of sexual acts, which was atypical for her
because it made her “homeles$.”Finally, the CAAF age. The court also observed that the agent explained why the
addressed an issue that had been unclearldtieo v. Wright: whole interview was not taped, that leading questions did not
whether a court can rely on other statements made by the samgrompt the girl's statements, and that no motive to fabricate
declarant to different people to determine whether there is con-existed®® The court did caution, however, that future inter-
sistent repetition. Here, the answer was yes, because the statgiews should be videotaped in their entirety, rather than just
ments were made shortly before the videotaped intefiieva selective portion&
there was little time for the victim to reflect on what she was
doing, the other statements were relevant circumstances sur- The appellant also argued that a taint hearing should have
rounding the making of the statement to the OSI agent. been conducte®. The Air Force court declined to order such a
hearing, concluding that suggestiveness and coerciveness, if
Another case involving a videotape of a child witness admit- any, should be part of the totality of circumstances the judge
ted as residual hearsayusited States v. Cabrat In that case,  considers in making his reliability assessnfént.
the accused’s wife baby-sat the victim, a four year-old girl.
After the girl’'s mother picked her up one day from the  Another issue involving the Confrontation Clause is the use
accused’s home, the girl said she was RurThe mother of alternative forms of testimony. Maryland v. Craig? the
reported the incident, and OSI agents videotaped an interviewSupreme Court held that the right of confrontation is not abso-
with the girl. During the first twenty minutes, the agent did not lute and may be limited when there are important public policy
operate the video camera because he was trying to establish ragoncerns at stake. Protection of vulnerable children from fur-
port with the chilcP® At the accused’s court-martial, the child ther trauma is one of those concefhdn Craig, a six year-old
appeared but refused to answer any questions. The judge foungirl was afraid of the accused and was allowed to testify from

51. See, e.gUnited States v. Cordero, 22 M.J. 216 (C.M.A. 1986) (interrogation techniques may often result in a statement that jsrotrettbiethe investigator
than the declarantBut seeUnited States v. Hughes, 28 M.J. 391 (C.M.A. 1989) (statement made to law enforcement agent reliable because madeusatedell-ed
and intelligent adult, during a short interview conducted at declarant’s workplace; declarant controlled direction of emeri@dvno motive to lie).

52. Ureta, 44 M.J. at 297. The CAAF relied on United States v. Pollard, 38 M.J. 41, 50 (C.M.A. 1993) for this proposioHtarth however, the nine year-old
boy, who witnessed his father’s abuse of his sister, was told by his mother that if he said anything about his fatherdte@maddome and would be placed in a
foster home.ld. at 45. InUreta, no such threat was ever made and there was no evidence that the victim thought she would have to leave her home itbhe made su
an allegation. The trial judge also pointed out that the victim subjected herself to ridicule and social stigma amony had fairands by making the allegation
against her fatheiUreta, 44 M.J. at 295.

53. Ureta, 44 M.J. at 297.

54. 43 M.J. 808 (A.F. Ct. Crim. App. 1995).

55. Id. at 809. The girl's exact words were: “I'm hurt, my hoi.” The mother knew that the term hoi referred to vagina. Upon iexaofitie girl's genitals, the
mother discovered redness. When the mother asked why it was red, the girl said that the accused played too rough bi®keltbehand up and down on her
vagina. Id.

56. Id. The opinion indicates that the interviewer asked only one leading question during the interview: whether “[Cabral] stgidvédéstiding dong.™ I1d.

57. Id. at 810. The judge relied on Mil. R. Evid. 804(b)(5).

58. Id. at 811.

59. Id.

60. Id. at 810. The term “taint hearing” in connection with child sexual abuse was first used by the New Jersey Supreme @ouriNticBteels, 642 A.2d 1372
(1994) (after finding evidence that investigators used suggestive and coercive questioning techniques with a number itddrgougigactiay care center, the court
overturned the conviction and directed that, before a new trial could proceed, a “taint hearing” had to be conductethit engurecourt testimony had not been
influenced by the improper questioning).

61. Cabral,43 M.J. at 812 (citing United States v. Geiss, 30 M.J. 678 (A.F.C.M&.)denied32 M.J. 45 (C.M.A. 1990)kee alsdStephen R. HenleyRostcards
from the Edge: Privileges, Profiles, Polygraphs, and Othevédopments in the Military Rules of Evidengewy Law., Apr. 1997, at 92.

62. 497 U.S. 836 (1990).
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another room via closed circuit television. Her testimony was were sixteen, ten and two. A clinical psychologist testified
then transmitted into the courtroom, where the accused, judgeabout the need for the ten year-old to testify via one-way closed
and jury were locatett. The Supreme Court upheld the proce- circuit television®® The prosecutor also asked that the sixteen
dure because a case-specific showing had been made to justifyear old be allowed to testify via that method, but the judge ini-
use of the special accommodatiéhsSinceCraig was decided  tially refused’® After the girl experienced problems on the
in 1990, most of the cases stemming from it have involved stand, however, the judge ultimately allowed her to testify via
removing the victim from the courtroom. There has been leg-closed circuit televisioft
islative response as well. Federal law now provides explicit Addressing the propriety of the use of the closed circuit tele-
authorization for federal courts to utilize two-way closed circuit vision, the CAAF first looked at the federal statiteThe
television in child abuse cas®s. CAAF declined to decide whether the statute applies to courts-
martial” Even if applicable, the court concluded that, because
United States v. Longstredfhis another case involving the statute uses precatory languégedoes not forestall reli-
removal of the victim from the courtroom. Seaman Long- ance on the principles Maryland v. Craig With respect to the
streath was actually court-martialed twice for child sexual younger girl’'s testimony, the judge was justified in relying on
abuse. He was first convicted in the Philippines in 1987 for car-the psychologist’s testimony that the girl would be traumatized
nal knowledge, sodomy, and indecent acts with his thirteenby the accused. As for the teenager, although there was no
year-old step-daughter. He was sentenced to ninety days corexpert testimony explaining why an alternative form of testi-
finement and, upon his release, was transferred to a new dutynony was necessary, the judge personally observed the girl's
station® In 1989, additional allegations surfaced, this time emotional distress and problems communicating with the
involving the original victim and the accused’s two biological accused in the same room. The court found that the case spe-
daughters. At the time the case went to trial, the victims’ agescific showing of necessity had been made in both situatfons.

63. Id. at 852-53. Other concerns include accurate fact-finding, which might require the use of Hdasa&861. The state also has an interest in punishing child
abusers and in creating both the perception and reality of fairness in the criminal justice system. Susan H. Ev@lmseddBrcuit Television in Child Sexual
Abuse Cases: Keeping the Balance Between Realism and Idealism--Maryland \2Ekhge ForesTL. Rev. 471, 493-94 (1991).

64. Craig, 497 U.S. at 840-42. The prosecutor and one of the defendant’s two defense counsel were in the room with the chiléchsicias.a Evansupra
note 63, at 474.

65. Craig, 497 U.S. at 855. The showing of necessity must establish that: (1) the procedure is necessary to protect the cbiildd (@pthe be traumatized by
the presence of the accused, and (3) the child would suffer more than de minimis emotional tisate855-56.

66. 18 U.S.C. § 3509 (Supp. IV 1992). The statute requires notice five days in advance of trial and that the judge ntake theutiecessity for the alternative
form of testimony.

67.45 M.J. 366 (1996).
68. Id. at 367-68. The sentence from the first court-martial also included reduction to the grade of E-5 and a reprimand.

69. Id. at 368. The psychologist treated the girl for approximately a year and a half. She indicated that the girl was teerifiathef and that the progress they
had made during the course of the treatment would be set back if the girl had to face the &dcused.

70. Id. at 369. After the first time she testified, the judge noted her distress but was unconvinced that it was due to thef phesacmesed. The two year old did
not testify at the court-martiald. at 368, 370.

71. Id. at 370-71. The teenager first testified on 10 January 1990. She was largely nonresponsive to questions and brokediwing thicevo hours she was

on the stand. The next day the government needed a delay so the trial counsel could persuade her to testify. A wegH latifidd but was again unresponsive
to many of the trial counsel’s questions. Several recesses were taken but she still refused to answer many questiohmattied v@s continued for another five

days, after which the witness simply refused to answer any more questions from the defense. The defense moved tosttikestieratiy. The judge deliberated
overnight and then reconsidered his earlier ruling on the closed circuit television. The judge pointed to the girl's ¢batriteveds harder to discuss things in court
because the accused was present and she was not comfortable talking about the incidents in frolat of him.

72. See supranote 66 and accompanying text. The defense had argued that the statute did apply to courts-martial and that its tetaiedveeeatise the statute
authorizes the use of two-way closed circuit television and the judge allowed the government to use one-way tetengstoeath 45 M.J. at 372. The lower court
held that the statute did apply to courts-martial and provided guidance. United States v. Longstreath, 42 M.J. 806, 81 &ih.ApE: 1995).

73. Longstreath45 M.J. at 372see alsdJnited States v. Daulton, No. 45 M.J. 212 (1996).

74. That part of the statute that discusses use of two-way closed circuit television uses the term “may,” whereas afttter ptatiste contain “shall.” Theng-
streathcourt relied on this distinction as supporting a view that closed circuit television can be one-way or two-way. Usimuntilat however, one could argue
that virtually any set-up is authorized by the statute. If Congress intended that other forms of testimony be avaitabjerjsing it did not include them in the

legislation.

75. Longstreath45 M.J. at 373.
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counsef® The finding on that specification and the sentence
This year, some innovative judges have removed thewere set asidg.
accused, not the child victim, from the courtroom. Military
courts have rejected these latest attempts as further erosion of In a vigorous dissent, Judge Crawford contended that the
the right of confrontation. Itnited States v. Daultofi the accused was free to consult with his attorneys at any time, that
child’s therapist testified that the accused’s nine year-old he did in fact consult with them at some point and that any com-
daughter was afraid of testifying in front of him and anybody munications through the bailiff would have been privileged
“who might be on his side’” The judge ruled that the accused because the judge instructed the bailiff to act as an intermedi-
would watch his daughter’s testimony from another room over ary® She also pointed out that the accused’s demeanor is not
closed circuit television. The bailiff, who accompanied the relevant, because it is thétness’presence in front of the fact-
accused, acted as a conduit to the two defense counsel, whiinder that the Sixth Amendment guarantees. Finally, she con-
remained in the courtrooff. cluded that the judge’s instruction to the members not to draw
any adverse inference from the accused’s absence eliminated
In yet another opinion written by Judge Gierke, the CAAF any problems
held that, although the military judge properly made a case-spe-
cific showing of necessity, the courtroom arrangement was A service court also overturned a conviction where the
unlike any of those found acceptabléraig, its military prog- accused was removed from the courtroomUhited States v.
eny or the federal statute. The court was troubled by theRemberf* a psychologist testified that the thirteen year-old
accused’s inability to observe the reactions of the court mem-victim of carnal knowledge might be psychologically harmed if
bers and their inability to observe the accused’s demeanorforced to testify in front of the accused. The accused watched
Another problem was the effect the accused’s removal from theher testimony via two-way television in the deliberation room.
courtroom had on the right to counsel. The judge’s ruling The defense counsel stayed in the courtroom and communi-
resulted in the accused communicating to his counsel throughcated with his client by cellular telephone. On appeal, the
an intermediary, the bailiff, who was not part of the defense appellant argued a violation of both his Sixth Amendment right
team and hence not covered by the attorney-client privifege. of confrontation and his Fifth Amendment right to due pro-
The CAAF found that the arrangement violated the right of the cess® The government conceded error on due process
accused to attend all sessions of court as well as his Sixttlgrounds. Without ruling on the Sixth Amendment, the Army
Amendment rights of confrontation and effective assistance ofcourt agreed that the accused’s due process rights were vio-
lated®®

76. 45 M.J. 212 (1996).
77. 1d. at 215. The therapist explained that this included the accused’s defense clounsel.

78. 1d. at 216. The idea for this arrangement originated with the judge, not the trial counsel, who had suggested that theevibtrodesroom. Defense objected
to any alternative form of testimony. Once the judge issued his ruling, both defense counsel elected to stay in the dduatr@aH.16.

79. SeeMCM, supranote 5, M.. R. Bvip. 502.

80. Daulton,45 M.J. at 219. Article 39 requires that the accused attend all sessions except for the deliberations of the membeits 39988 r R.C.M. 804
also articulates this right of the accused, but explains that it is waived if the accused is disruptive or voluntarilyimisedfragter arraignment. MCMupranote
5, R.C.M. 804.

81. Daulton,45 M.J. at 220. The error in the case was not harmless. The CAAEoyed lowa 487 U.S. 1012 (1988), for the proposition that one would have
to speculate as to the likelihood of change in the witness’s testimony or the factfinder’s opinion. Instead one shotlekloerkaining evidence; here, no other
evidence of the indecent act existddaulton,45 M.J. at 219-20.

82. Daulton,45 M.J. at 223-24 (Crawford, J., dissenting). Judge Crawford pointed to a section in the record near the end of crogsnexftinénetiild witness,
when the defense counsel briefly left the courtroom. Upon his return, no further questions were asked. Judge Crawfotideassumsel’s departure was to talk
to his client. She further noted that, absent any other request for a recess, the accused waived his right td.counsel.

83. Id. at 222-24. Judge Crawford also spent considerable time citing cases where the admissibility of hearsay wad. git#4a-23 (citing United States v.
Lyons, 36 M.J. 183 (C.M.A. 1992); United States v. Morgan, 40 M.J. 405 (C.M.A. 1994); United States v. Ureta, 44 M.J. 2O0H&BP6int seemed to be that if
no constitutional error was found despite the total absence of any cross-examination, then no error should exist herdeftiese thid cross-examine the victim.
This conclusion ignores the justification for admission of hearsay with an unavailable declarant; that is, the stateneré fpasti¢ularized guarantees of trust-
worthiness.” What showing of reliability existed with respect to the in-court testimony of this victim?

In a short dissenting opinion, Judge Sullivan concluded that the accused’s confrontation rights were not violated becausedtitewdd observe the victim,
albeit indirectly. He also criticized the majority for reading a requirement of two-way television into militaBdalton,45 M.J. at 220-21 (Sullivan, J., dissenting).

84. 43 M.J. 837 (Army Ct. Crim. App. 1996) (per curiam).

85. U.S. ©nst. amend. V (“No person shall be . . . deprived of life, liberty, or property, without due process of law”).
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bers?* The CAAF disagreed, holding that, except for the
For now it seems prudent for judges to adhere to procedureseceipt of standard witness fees, the matters were relevant to
upheld by the courts or explicitly authorized by statute. Thesebias and motive to lie. The judge should have allowed the

arrangements include: two-way closed circuit televi§iame- members to hear this evidence. As the defense theory was that
way closed circuit televisioff,and repositioning chairs in the the victim was motivated by money, her credibility was for the
courtroom itself® members to evaluate. The accused’s rights to confront the wit-

nesses against him and to present a defense were vilated.
The Confrontation Clause may also be implicated when the
judge improperly limits cross-examination. Prohibiting the  Of course, the right of confrontation guarantees the opportu-
defense from cross-examining a rape victim on her receipt ofnity for cross-examination, not necessarily that it will be effec-
various government benefits to which she was not entitled vio-tive % In United States v. Caste¥la six year-old victim of
lated the accused’s right to confront the witness according to thesexual abuse had difficulty testifying at the accused’s court-
CAAF in United States v. Bin® The twenty-five year old  martial. Not surprisingly, after she replied “I don’t know” to
American victim had recently arrived in GreééeWhen she nearly all of trial counsel's questions, the defense declined to
got into a dispute with her Greek attorney, the Staff Judgecross-examine her and the girl departedThe judge then
Advocate offered her on-base housihg-e also provided her  admitted an audiotaped interview between the girl and a county
a meal card, per diem, and mental health counseling during asheriff, taken a year earlier.
two-month period before the trial.
On appeal, the defense argued a violation of the Confronta-
At trial, the defense wanted to inquire into these matters astion Clause because the defense did not have an opportunity to
well as her receipt of standard witness fees and the amount ofross-examine the girl after the interview was admitted at
the settlemen® The judge held that such matters were not rel- trial.*® Judge Cox, writing for a unanimous court, rejected that
evant, were unfairly prejudicial and would confuse the mem-

86. Rembert43 M.J.at 838. Like the CAAF, the Army court pointed to Article 39 and R.C.M. 804 as support for the right of the accused tb @iteesesaf his
trial. 1d.

87. 18 U.S.C. § 3509(b) (Supp. IV 1992).

88. Seesupranotes 62 to 75 and accompanying text.

89. United States v. Williams, 37 M.J. 289 (C.M.A. 1993); United States v. Thompson, 31 M.J. 168 (C.M.Acdrd9@nied498 U.S. 1084 (1991).
90. 43 M.J. 79 (1995).

91. Id. at 81. She met the accused in a bar, and they left together. After a second bar, they went to get something to eah &tkihg accused’s suggestion.
During the ride, the accused stopped the cab and suggested they walk the rest of the way to the restaurant. After,drshadouséd attacked the woman, threw
her down on some rocks, sodomized her, and attempted to rape her severatitidess common in many foreign countries, the victim retained a lawyer and began
negotiating an out-of-court settlement. It is customary for civilian authorities to drop prosecution of the case if tlie satisfied with the settlement.

92. Id. at 82. The victim became dissatisfied with her attorney’s efforts so she negotiated her own settlement with the ac2L86d fonebGreek authorities
dropped the charges against the accused. Her attorney demanded his share and they scuffled. The Air Force Staff Jedgbd\dazcatonitoring the case
elected to extend her benefits although she had no military entitlehdent.

93. Id. The defense argued that this information would impeach the victim’s credibility by showing that she was motivated b¥meathefgnse also requested
that the accused’s Greek attorney be produced. The government opposed the witness production request and filed twimioéidopieclude testimony on
the settlement and receipt of per diem, housing, meals and counddliay83.

94. Id. “I think her testimony is very clear that what she wants and her whole purpose was to see that the case was prosecnéd@, ay tmoney out of it. It
is this judge's opinion that this is the motivation, not mondgy.”

95. Id. at 86. The court went on to conclude that the error was harmless because the victim’s testimony was corroborateddgncthandithe defense success-
fully cross-examined her on several other mattétsat 86-87.

96. United States v. Owens, 484 U.S. 554 (1988) (no violation of defendant’s confrontation rights where assault victinmeerermnbe earlier identified the

defendant as his assailant but could not identify him in court); Delaware v. Fensterer, 474 U.S. 15 (1985) (no violatiovewirearg expert could not remember
the basis for his opinion); United States v. Gans, 32 M.J. 412 (C.M.A. 1991) (admisson of prior statement to militaryrpobcdeasrecollection did not violate

confrontation rights).

97. No. 94-1430 (CAAF Sept. 30, 1996¢rt. denied117 S. Ct. 963 (1997).
98. Id. slip op.at 4-5. The girl indicated she knew the difference between truth and falsehood, and knew she need to testify truthdsllyobrgsponsive to most

of trial counsel’s direct questions about the abuse of herself and other children. It should also be noted that thestifiingérom a remote location over closed
circuit television. That alternative form of testimony was not was not an issue in the CAAR¢age.
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argument, noting the absence of any defense request to question Compulsory Process
the girl about the tape or have the judge recalt®er.

Not only does the Sixth Amendment allow an accused to
confront witnesses against him, it also guarantees that he will
be able to call witnesses in his fa¥®r. This right of compul-
sory process is well settled in American jurisprudefitén the
military of course, the trial counsel exercises the right to sub-
poena witnesses while the command pays their expéfses.

The CAAF, facing a slightly different issue this year,
addressed whether the defense is entitled to witnesses who will
cost the government nothing to produce. Lieutenant Colonel
Breeding was an Air Force chaplain charged with assault, com-
municating a threat, and kidnapping his wife, stepson and
daughtet®* The defense requested twenty-three witnesses to
testify about various aspects of his character and his mental
state. Ultimately, the judge ordered production of approxi-
mately two-thirds of the withessé&s.

The majority first analyzed Rule for Courts-Martial
(R.C.M.) 703 and its requirement that the defense provide a
synopsis of the expected testimony of its requested witnesses,
sufficient to show relevance and necesSRyThe CAAF then
turned to Military Rule of Evidence 405 for a discussion of rel-
evance as it pertains to reputation and opiAténThe court
next conducted a detailed discussion of the foundational ele-
ments for reputation and opinion evide®eFinally, the court
examined the proffers of evidence for the defense witnesses in
the case and concluded that they were insufficient to establish a
valid basis for opinion or reputation testimdffy.

The reader might observe that, given the number of wit-
nesses requested and those actually produced, the judge’s ruling
could best be supported by arguing that many of the witnesses

99. Id. at 2. The defense contended that in order to cross-examine the girl about the interview, the defense would have Hedtapeftirring its case in chief

or risk antagonizing the members by recalling the young girl to the stand after it was offered by the prodecatiéh. The defense also argued that uncharged
misconduct was improperly admitted and that the tape lacked adequate indicia of reliabidity2. For a brief discussion of the Sixth Amendment considerations
when a witness appears at trisdesupranote 48.

100. Casteelslip op.at 7-8. Chief Judge Cox observed that the mere fact of recalling the witness to the stand would not have annoyed the memihas a
hostile questioning. As for the latter, that is always a risk one takes with rigorous cross-examidat®hief Judge Cox added that the defense probably would
have gained little by cross-examining the girl because she had already testified she did not remember anything and masstiasegpgged her memongl.
101. U.S. @nst. amend. VI (“In all criminal prosecutions, the accused shall enjoy the right . . . to have compulsory process for olttaésseswn his favor”).
102. Washington v. Texas, 388 U.S. 14 (1967); United States v. Nixon, 418 U.S. 683 (1974); United States v. Burr, Z5(E.Ca¥a31807) (No. 14,692d).
103. SeeMCM, supranote 5, R.C.M. 703(c), (e)(2)(D) discussion.
104. United States v. Breeding, 44 M.J. 345 (1996). The granted issue was:

Whether the judge abused his discretion both by denying certain defense requests for the production of certain witne psesistimtig

his denial of said witnesses notwithstanding the willingness of the defense to relieve the prosecution of the expensekveitis dhit

appearance at trial, thereby depriving appellant of his Sixth Amendment right to equal opportunity to obtain witnesses. Mhd&3R.
Id. at 347.
105. Id. The judge granted three of six witnesses requested on military character and duty performance, nine of 13 on peacefanérsthfisiness, and five

out of six on the accused’s mental statd. The accused and his wife had long-standing marital problems and part of his defense at trial was her instability and
volatility. Id.
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would be cumulative because an accused has no right to present

cumulative testimony*® The majority did briefly address this In a concurring opinion, Judge Sullivan directed his atten-
aspect of the case, although the discussion makes a curious refion to the granted issd&. The defense had argued that the
erence to the failure of the defense to renew its request for witsubpoena system in the military is unfair because the trial coun-
nesses on truthfulness after the accused testifieBuch a sel controls the production of witnesses for both sides. The
reference is interesting, because it appeared clear from the@efense contended that an accused should be able to subpoena
beginning of the trial that the accused would testify, and the his own witnesses, as long as the government does not have to
judge never conditioned his witness production ruling on finance them, as in the federal couttsJudge Sullivan rejected
uncertainty over the defense plan in this rege&rd. that argument and concluded that a military judge does not have

106. MCM,supranote 5, R.C.M. 703(b)(1). R.C.M. 703 provides in relevant part:

(a) In general The prosecution and defense shall have equal opportunity to obtain witnesses and evidence, including the benefit of compul-
sory process.

(b) Right to Witnesses

(1) On the merits or on interlocutory questionBach party is entitled to the production of any witness whose testimony on a matter in
issue on the merits or on an interlocutory question would be relevant and necessary . . . .

(c) Determining which witnesses will be produced

(2) Witnesses for the defense
(B) Contents of request
(i) Witnesses on merits or interlocutory questioAdist of witnesses whose testimony the defense consider relevant and necessary
on the merits or on an interlocutory question shall include the name, telephone number, if known, and address or laeation of th

witness such that the witness can be found upon the exercise of due diligence and a synopsis of the expected testimiony sufficie
to show its relevance and necessity.

107. Breeding .44 M.J. at 350 (citing M. R. Evip. 405).

108. Id. at 350-51. The court described these elements as: the name of the witness, whether the witness belongs to the samer coibasuttity accused, how

long the witness has known the accused, whether he knows him in a professional or social capacity, the character tnadét &rsmmmary of the testimony about
it. 1d.

109. Id. at 351. The proffer on one witness read as follows:

Major (Chaplain) Gustaf Steinhilber . . . was assigned with Lieutenant Colonel Breeding in Germany and is aware of tpeoblarital
between LtCol Breeding and his wife. He knew LtCol Breeding from August in 1988 until LtCol Breeding left Germany for hiserg<ig
Offutt Air Force Base, and worked closely with him throughout that time. Chaplain Steinhilber has a background [in] ch&aitglyacoun-
seling . . . He counseled LtCol Breeding and Elizabeth Breeding concerning their marital problems roughly six timesestifywdhicerning
LtCol Breeding’s good military character and non-violent nature. He will testify as to Mrs. Breeding'’s aggressivenesgodetiverand
demanding attitude toward her husband, and LtCol Breeding’s tendency to internalize his frustration with his wife's bé&hauibtestify
as to Elizabeth Breeding’s mood swings, rigidity and tendency to get extremely emotional, all of which [a]ffects herycaesditilit as her
ability to accurately perceive the events she will be testifying about. He will testify that in his opinion Elizabeth Bsgatding to exagger-
ation because she tends to [see] things as black and white, and he therefore has a poor opinion of her character & tinttifalegent of
a conviction, Chaplain Steinhilber will also be wanted as a witness for sentencing. Chaplain Steinhilber worked withed{Dgl Breseveral
years and can testify as to LtCol Breeding's good duty performance as well as his personal observations of the mentahduffediry
LtCol Breeding because of the marital difficulties between himself and Mrs. Breeding. He will testify that LtCol Breedimg diffécult
position while assigned to Germany because he was an Air Force Chaplain on a base comprised primarily of Army persaaingiCahd th
Breeding did a good job under those circumstances

Id. at 347. Concerning the proffer, the majority concluded that it did not show that Chaplain Steinhilber knew the accusmehlotg ferm an opinion about him
or know his reputation in the community. The fact that he interviewed them six times was not sufficient information wothimgt tre length or intensity of the
interviews. Id. at 351. An offer of proof on testimony to be provided by the accused’s sister was not sufficient because, although sheitreimuand they
attended college together, that was twenty years prior and there was no explanation of contact silice then.

110. United States v. Harmon, 40 M.J. 107 (C.M.A. 1994) (accused had no right to present testimony of witness when titaessthetad already provided
similar testimony).

111. Breeding44 M.J. at 352. Clearly, witnesses as to truthfulness would not have been relevant at all unless the accused placiéityhisissedib MCM,supra
note 5, ML. R. Bvip. 608.

112. Breeding44 M.J. at 351. The judge indicated that based on the large number of witnesses involved, he might reconsider hishatlthg langtment would
have to be “very persuasivelt. SedUnited States v. Sheridan, 43 M.J. 682 (A.F. Ct. Crim. App. 1995) (counsel need not renew an objection when the judge has
ruled finally), petition deniedNo. 96-0414 (CAAF Apr. 26, 1996).

113. Breeding44 M.J. at 352-54 (Sullivan, J., concurring).

81 APRIL 1997 THE ARMY LAWYER « DA PAM 27-50-293



authority to order a defense subpoena solely on the basis of ththat requested witnesses are not in dispute, involving the judge
defense offer to pay the witness’ fees. Further, this lack of seems unnecessary and inefficient.
authority does not violate Article 46 or constitutional rights,
because the standard for both government and defense wit- Perhaps the defense bar would do well to remember the old
nesses is the same--relevant and nece&%ary. adage: Be careful what you ask for, you might get it. Changing
the way we produce witnesses would probably create more
The message is clear: defense counsel need to be morproblems than it would solve. Any advantage the trial counsel
detailed in their synopses of expected testimony. Notwith- gets under the current rules, such as learning of the defense wit-
standing the dictionary’s definition of synopsis as “ a brief nesses in advance, is minimal in light of the defense’s disclo-
statement or outline of a subjeét®it would appear that the  sure obligation to provide a list of witnesses it plans to call,
CAAF’s view is more exhaustive, and counsel should not hesi-regardless of the need for subpoetias.
tate to address all aspects of a withess’s expected testimony
when litigating the production of that witness. The ability to subpoena videotapes from the media was the
subject of a recent decision by the Navy-Marine Corps Court of
Consider the defense argument that the military system forCriminal Appeals. The accusedUmited States v. Rodrigué%
obtaining witnesses is unfat. A possible alternative might be  was suspected of dealing in firearms. Law enforcement organi-
separate funding for government and defense witnesses. Thatations planned to apprehend the accused while traveling and,
raises questions, however, such as: who would oversee thexpecting a big bust, invited NBC News alddgThe camera-
defense funds and how would the funds be allocated amongnen filmed the traffic stop, arrest and roadside interrogation of
various accused. Occasionally, a staff judge advocate recomthe accused. Prior to trial, the defense moved to compel pro-
mends alternate disposition because the command lacks thduction of the “outtakes” filmed by NB&2 NBC turned over
funds to try a case that will require travel of a large number of only the broadcast material and cited a First Amendment news-
withesses. How would the defense deal with that scenario? gathering privilege for the remainder. The judge refused to
abate the proceeding to compel production of the tapes.
Another alternative would continue command funding of
witnesses, but place the power to subpoena with the military In deciding whether Article 48 or the accused’s Fifth or
judge!® That way, a neutral party would rule on all witnesses. Sixth Amendment rights were violated, the Navy-Marine court
Problems are also evident with this approach, however. Fordetermined that NBC likely would have prevailed on its First
example, many judges are not based at the site of the courtsAmendment challengé4 The court concluded that the govern-
martial, and judicial involvement with witness requests would ment took all reasonable steps to acquire the tapes. Addition-
only make the trial process more cumbersome. To the extentlly, the judge did not abuse his discretion in declining to abate

114. |d. (comparing Ep. R. Grim. P. 17 with R.C.M. 703). 8. R. Grim. P. 17(a) states that a clerk of court can issue signed subpoenas to the parties, who then fill
in the witnesses’ names. Only when a defendant is unable to pay the witness’ expenses is he required to apply to tkeusmaefof a subpoena. Under R.C.M.

703, on the other hand, the defense must go to the trial counsel for all witnesses. If the trial counsel opposes themgfeedtfense may move the judge for
production of withesses. The trial counsel, of course, is the master of his own destiny in terms of production of wengesesithent wants, subject to fiscal
limitations.

115. Breeding44 M.J. at 355.

116. Averican HerTAGe DicTionaAry 1305 (1976).

117. See supraote 114 and accompanying text.

118. Rancis A. GiLLigaN & FRrReperic |. LEDERER CourT-MARTIAL PRocEDURE 785 (1991) (suggesting this be done ex parte).

119. SeeMCM, supranote 5, R.C.M. 701(b)(1)(A).

120. 44 M.J. 766 (N.M.Ct.Crim.App. 1996).

121.1d. at 769. The Naval Investigative Service (NIS) and Bureau of Alcohol, Tobacco and Firearms (ATF) began a joint invegtg&fidhafents noticed that
the accused, who was not registered as a gun dealer, bought many handguns in a short period of time. One weekendytfi@ni@mihformant that the accused
would be driving from Virginia, where he worked, to New York City to see his family. Although guns were not mentioned, NI§ agdnts, riding in unmarked
cars, watched the accused pick up three people and drive north. As the convoy drove through Maryland, state troopées Afdppadfor speedindd. When
apprised of the mission, state troopers agreed to stop the accused under the pretext of a traffic stop. A trooper atapied foe tailgating. After receiving a
warning for the traffic offense, the trooper asked if he could search the car and the accusedcgrie@d0. After the search (conducted by a state trooper and ten
ATF agents) began, an ATF agent questioned the accused. No guns were found during the search, which lasted an hobuatitkaabalfsed was arrested after
he made certain admissionisl.

122.1d. at 777. Outtakes are tapes that are not shown during the broadcast.

123. UCMJ art. 46 (1988) (trial counsel and defense counsel shall have equal opportunity to obtain witnesses and evidence).
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the proceedings, as several witnesses testified about the stop
and the government was willing to stipulate to the testimony of The Sixth Amendment also guarantees that the accused is
another defense witness. entitled to effective assistance of couri8elThe seminal case
of Strickland v. Washingtdf established the test for ineffec-
Another case dealing with the subpoena power involved thetive assistance of counsel: deficient performance by counsel
judge’s authority to rule on a challenge to subpoenas issuedand prejudice to the accused, that is, errors so serious that the
pursuant to the Right to Financial Privacy Act (RFPA)In accused did not receive a fair tri&l. United States v. Har-
United States v. Curtj the trial counsel issued subpoenas for nes$3* deals with the aftermath of a Marine who lied about
financial records belonging to the accused’s wife and father.passing the bar when he applied to the Marine Corps for a com-
They received notice, as required by law, and moved to chal-mission as a judge advocate.The Marine captain and a civil-
lenge the subpoenas at accused’s court-martial. The militaryian lawyer jointly represented the accused at his court-matrtial.
judge refused to act on the motion, holding that the properOn appeal, the defense did not raise ineffective assistance of
forum was federal district court because the subpoenas wereounsel; rather, it argued that the accused’s Articlé& 88ht to
administrative, issued by the trial counsel and not by the be represented by qualified military counsel had been violated
judge®?” because his detailed military counsel fraudulently obtained his
certification.
The CAAF held that the subpoenas were “judiéféivithin
the meaning of both the RFPA and R.C.M. 703. When a trial Conceding that the government failed to comply with Arti-
counsel issues such a subpoena, he performs a function similagie 38, the Navy-Marine court then explored whether that fail-
to that of a United States district court clétk.The proper ure materially prejudiced “substantial rights of the accused.”
place to challenge an RFPA subpoena is in “the court whichThe court held that the proper framework for such an analysis
issued the subpoena.” The appellate court concluded that whewas theStricklandtest and concluded that the joint efforts of
the trial counsel issues the subpoena, the forum for challenge isoth counsel in this case constituted adequate performi&nce.
a court-martial®
The question then becomes: is it better to be represented by
Ineffective Assistance of Counsel someone who has not passed the bar or one who sleeps through

124. Rodriguez44 M.J. at 778. To overcome the First Amendment barrier, the defense would have to have shown that the tapes were flagtmgaaasary or
critical to an issue at trial, and not obtainable from other sourdésat 777.

125. The RFPA prescribes procedures for the government to follow in obtaining financial records. The government musitimevathe person whose records
are being sought. Additionally, the notice must include a description of the means to challenge the subpoena. 12 W05,.848% Q88).

126. 44 M.J. 439 (1996) (citing 12 U.S.C. §8 3401-12 (1988)).

127. 1d. at 440. The government filed a petition for extraordinary relief asking that the judge be ordered to exercise juristictiosider the challenges to the
subpoenas.

128. xPT oF ARMY, REG. 190-6, BTAINING INFORMATION FROM FINANCIAL INSTITUTIONS, para. 2-5b (15 Jan. 1982) (101, 9 Apr. 1990) (judicial subpoena includes a
subpoena issued pursuant to R.C.M. 703 and Article 46).

129. Curtin, 44 M.J. at 441. The fact that the trial counsel acts in a ministerial capacity does not make the subpoena an admieistrative on

130. Id.

131. U.S. ©nsT. amend. VI (“In all criminal Prosecutions, the accused shall enjoy the right . . . to have the Assistance of Counsefdocéfs d

132. 466 U.S. 668 (1984).

133. Id. at 687. The Court explained that prejudice is shown if there is a reasonable probability that, but for counsel’s eesis wtbeld have been different.
Id. at 694. InLockhart v. Fretwe|l506 U.S. 364 (1993), the Supreme Court further clarified the prejudice prong: it focuses on whether the trial resalirwas unf
unreliable, not simply on whether the outcome might have been different.

134. 44 M.J. 593 (N.M.Ct.Crim.App. 1996).

135. Captain Jeff Zander graduated from law school but never passed a bar exam. He fraudulently obtained another migcesebfionethe state of California
by misrepresenting that he had changed his name. He then applied to the Marine Corps, falsely asserting that he wa$then€aiifemia bar. Captain Zander
was court-martialed for false official statement as well as wearing unauthorized medals. Lincoln Teplagged EAdgeABA JournaL, Mar. 1995, at 52 .See
MCM, supranote 5, pt. IV, paras. 31, 113.

136. UCMJ art. 38 (1988) (the accused may be represented by detailed military counsel who is detailed under article 27).

137. Harness44 M.J. at 595. The court declined to adopt a per se rule of ineffectivenss when an unlicensed attorney represents the accuse
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court? InTippins v. Walket®® a case in a civilian jurisdiction,  who paid the civilian counsel’s fees and was willing to testify,
the defense counsel was “unconscious for numerous extendedlso would have been a helpful witness. The court reassessed
periods of time during which the defendant’s interests were atthe sentence and reduced the confinement to forty yars.
stakes.” He slept every day of trial and the judge reprimanded

him twice** Without deciding whether a sleeping counsel cre-  In an interesting Air Force case, faulty legal advice to the
ates per se prejudice under Bieicklandtest, the Second Cir-  accused concerning contact with witnesses was held ineffective
cuit found prejudice. assistance of counsel. linited States v. Sorbef& the

accused, a thirty-six year old technical sergeant with seventeen
Ineffective assistance of counsel during the pre-sentencingyears of service, was charged with indecent acts with his eleven
phase was at issue Wnited States v. Boorié® After the year old daughter by a previous marridtfe The accused, a
accused was found guilty of attempted rape and ¥8ges deeply religious person, vigorously denied the allegations. His
civilian defense counsel presented no extenuating or mitigatingcommand ordered him not to have any contact with his daugh-
evidence except for a short unsworn statement, which counseler. Suspicious that the allegations were based on a custody dis-
gave orally on the accused’s beH&fThe members sentenced pute, his civilian defense counsel advised the accused to call his
the accused to a dishonorable discharge, confinement for sixtyex-wife and offer her custody of the girl and child support, to
years, reduction to E1 and total forfeitut®s. advise her of the consequences if the girl continued to lie, and
to find out if the mother was using the girl as a patin.
After reviewing affidavits from both counsel, the CAAF
found that the civilian counsel, either alone or in conjunction  The accused called his ex-wife, and during the one-hour
with the military counsel, was ineffective. Although the mili- conversation, urged his ex-wife to prevent the girl from con-
tary counsel interviewed three noncommissioned officers whotinuing to lie and from returning to Germany to testtfy.The
had positive things to say about the accused’s duty performanceommand preferred an additional charge of obstruction of jus-
and attitude, and the accused had a good military record up tdice. He was convicted of obstruction of justice and acquitted
that point, including service in Germany and during Operation of indecent act$®® The Air Force Court of Criminal Appeals
Desert Storm, civilian counsel apparently did not explore this held that pretrial advice may constitute ineffective assistance of
potential evidence. The accused’s uncle, an Air Force majorcounsel where, as here, counsel failed to caution the client of

138. 58 @m L. Rer. (BNA) 1548 (2d Cir. Mar. 7, 1996).
139. Id. The periods of time during which he slept included the testimony of a critical prosecution witness and the co-defendant.
140. 44 M.J. 742 (Army Ct. Crim. App. 1996).

141. Id. at 743. The accused was convicted of raping two women, whom he met at nightclubs. His defense was consensual sexhwathaorteheadenied ever
meeting the other woman. He was convicted of attempted rape of a third woman, whom he met at the same club as onea¢heéaiims: The accused claimed
that this sex was also consensual. United States v. Boone, 42 M.J. 308, 309-11 (1995).

142. Boone44 M.J. at 743 n.1. The unsworn statement described the accused’s background, noted that this was his first disapimaaythekpressed remorse
for the events. No witnesses were called despite willingness of the accused’s mother and uncle . t&$t&accused filed a complaint about his counsel’s services
with the State Bar of Texas. That complaint resulted in a public reprimand of the lawyer for “neglecting a legal mateet #nhius.” United States v. Boone, 39
M.J. 541, 542 (A.C.M.R. 1994).

143. Boone 44 M.J. at 743. The convening authority reduced the length of confinement to fifty igeatdter the Army Court of Military Review initially affirmed
the case, 39 M.J. 541 (A.C.M.R. 1994), the CAAF remanded the case for factfinding on effectiveness of counsel during.sBomme#®yM.J. at 314.

144. Boone,44 M.J. at 746-47. The appellant had also argued that his mother was ready and willing to testify about his backgraxchdhemeager.ld. at 743.

In his affidavit in response to the court’s concerns, the civilian defense counsel said that the accused specifically btatid tiot want his mother at the court-
martial. The court accepted counsel’s explanatidnat 746.

145. 43 M.J. 818 (A.F. Ct. Crim. App. 1995).

146. Id. The girl came to Germany to live with the accused and his second wife. She stayed with them for three and a half yganstdoabe problems so she
returned to the United States to live with her mother. After living with her mother for seven months, she wrote a nagetfedaithenaccused had molested ther.

at 820.

147.1d. The accused told him about the no contact order, but the attorney said it was permissible to call because the accabedithahid ¢x-wife and not the
daughter.ld.

148. I1d. They also discussed child support, custody, and the ramifications to mother and daughter if the daughter testified aJdiestéitday the accused told
his military counsel about the call, who advised him that it probably was not a good idea to have made the call. Mearexhileetreported the call to the legal
office at a nearby military installatiorid.

149. Id. Apparently the girl’s credibility was poor, and the defense called several good character wititesses.
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the potential drawbacks. The advice was unreasonable undesgainst Airman Mucci, the accused, and another servicemem-
prevailing professional norms and, therefore, constituted defi- ber, Sergeant Mitchelf* Two witnesses testified at Sergeant
cient performance, especially in light of the fact that the Mitchell’s Article 32 hearing that Mucci told them that she lied
accused was unaware of the legal consequences of his*&ttion. to the first sergeant about the accu®éd.

His conviction on the obstruction of justice charge established

prejudice because the accused had no reason to believe that fol- At trial, Airman Mucci testified that she had dated the

lowing the advice would result in an additional chafge. accused. After the trial, the defense discovered that the two
prior inconsistent statements Mucci made to the witnesses who
Discovery testified at Sergeant Mitchell’s Article 32 hearing had not been

disclosed, despite a defense reqd®stThe Air Force court

This year’s developments in the area of discovery illustrate held that the statements should have been disclosed under
the liberal attitude the military has towards the release of infor-R.C.M. 701(a)(2)(A}*" In addition, the government should
mation to the accusé® Failure to scrupulously follow discov-  have turned them over &ady**® material because the state-
ery obligations continues to haunt trial counsel and createsments directly contradicted the airman’s testimony and
needless appellate litigation. When prosecuting related cases,teflected on her credibility. Nevertheless, the nondisclosure
can be a trial counsel’s organizational nightmare to ensure thatvas harmless beyond a reasonable doubt because other prior
all the evidence is disclosed to the different defense counselnconsistent statements were brought out at*fal.
handling the cases. That may have been what led to the discov-
ery problem inUnited States v. Roman®@ In Romang an Although oversights like the above occur, most trial counsel
investigation began into charges that the accused fraternizedre aware of the duty to turn over exculpatory material to the
with a female servicemember, Airman Mucci. Mucci initially defense. As a result thited States v. Simma#8 counsel are
told her first sergeant that she dated the accused, then later toldlso on notice that they must seek out and disclose to the
others that she had lied. Eventually charges were preferrediefense favorable examinations, tests, and experiments in the

150. Id. at 821. The court acknowledged that the exact language the attorney used was unclear; however, he had advised the &edieedalb with the intent
to discourage the girl from testifying. The court concluded that any competent counsel should have seen the dangeroaicthiarapiaken steps to ensure that
the accused did not exceed permissible groutdis.

151. Id. at 822. The findings and sentence were set aside and the charge distdissed.

152. SeeUnited States v. Hart, 29 M.J. 407 (C.M.A. 1990) (discovery available to the accused in courts-matrtial is broader thawneheridjhts granted to most
civilian defendants); MCMsupranote 5, R.C.M. 703 analysis, app. 21, at A21-31-32.

153. 43 M.J. 523 (A.F. Ct. Crim. App. 199Bgtition granted44 M.J. 76 (1996).

154. Id. at 525. Sergeant Mitchell was Airman Mucci's immediate supervisor and tried to persuade her to deny any social relétichghgreused. The non-
commissioned officer was also in frequent contact with the accused during the investightion.

155. Id. at 526. A master sergeant (E-7 in the Air Force) who worked for the first sergeant testified that Airman Mucci admittéebtosherhad lied to the first
sergeant when she said she dated the accused. An Air Force judge advocate who had previously represented Sergeaanh Mitrglatiith matter, testified that
Airman Mucci spoke to him on the phone and told him that the legal office and her defense counsel were trying to gethimrttbdierelationship with the accused.
Id. at 525.

156. Id. at 526. Prior to trial the defense requested disclosure of statements by potential withesses, exculpatory evidence, or “any kro@tareliitpto diminish
credibility of witnesses."ld.

157. 1d. at 527. That part of the rule requires the trial counsel to disclose “books, papers, documents” that are within therfpass@shipor control of military
authorities” and which are “material to the preparation of the defense.” M@Manote 5, R.C.M. 701(a)(2)(A).

158. Brady v. Maryland, 373 U.S. 83 (1963). The seminal Supreme Court discovery case held that the failure to discbseideates favorable to the defense
violates due process. The military’s version of Bnady requirement is in R.C.M. 701(a)(6), which provides:

Evidence favorable to the defenskne trial counsel shall, as soon as practicable, disclose to the defense the existence of evidence known to
the trial counsel which reasonably tends to :

(A) Negate the guilt of the accused of an offense charged;

(B) Reduce the degree of guilt of the accused of an offense charged; or

(C) Reduce the punishment.

159. Romano43 M.J. at 527-28. The court noted that the statements actually could have hurt the defense case by supporting thethemsgdhtid Sergeant
Mitchell, Airman Mucci and the accused conspired to obstruct justitet 528.

160. 38 M.J. 376 (C.M.A. 1993Bimmonsnvolved the failure to disclose statements made to a CID polygrapher by two sexual assault victims. Statements by one

of the victims reflected an ambivalent attitude towards the accused’s actions. Neither counsel knew about the stat¢hee@&ABubeld that the language of
R.C.M. 701(a)(2)(B) required the trial counsel to “exercise due diligence” in searching for such inforritatidrd81.
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hands of military investigative authorities. The Navy-Marine able probability” standafél and noted recent Supreme Court
court recently extended that duty to information in the hands ofholdings describing that test as a determination of whether the
other official agencies within the military. non-disclosed evidence could put the case in such a different
light as to undermine confidence in the verdi¢tAlthough the

In United States v. Sebrifff the accused was found guilty defense did not specifically attack the lab results, the report of
of use of marijuana based on a positive urinalysis result. Theproblems at the lab could have been used to impeach the lab’s
government evidence included testimony by the executivereliability and minimize the value of the test results. The court
officer of the Navy drug lab that tested the accused’s sampleconcluded that the information could have put the whole case in
He testified about the procedures at the lab and their higha different light®®
degree of reliability, which he described as “99.99 percent”
accuraté®? The defense focused on lax collection efforts atthe  In dicta, the Navy-Marine court discussed the parameters of
unit, and also presented good character evid€éhdgnknown the Simmonsase. Notwithstandin§immons'dimitation of
to both trial and defense counsel, a quality control reportthe due diligence requirement to disclose tests, experiments and
existed that described “data alteration” at the lab over a six-exams under R.C.M. 701(a)(2)(B) and the absence of any “due
month period, starting one month before the accused’s samplaliligence” language in other parts of the discovery rule, the ser-
was tested® vice court nevertheless concluded that this duty extends to all

Brady material. The court relied dfyles v. Whitley° for this

The court noted the submission of a defense discoveryproposition, pointing out that the prosecutor has a duty to learn
request and held that quality control reports fall within the type about information in the hands of other entities that act on the
of information subject to disclosure under R.C.M. government's behalf! In this case, the trial counsel had a duty
701(a)(2)(B)!%® The materialit{?® of the information was the  to discover and disclose the information held by a government
next issue the court addressed. The court relied on the “reasordrug lab that was favorable to the accused. One issue that

161. 44 M.J. 805 (N.M.Ct.Crim.App. 1996).

162. Id. at 806. The Navy Drug Screening Laboratory in Norfolk, Virginia tested accused’s sample. The executive officer, whasesmtifiegbert, testified about
the methods used to test drug samples, the results of tests run on accused’s sample, and the significance of thdse results.

163. Id. The accused testified that someone tampered with her sample when she left it unattended for fifteen to twenty minutebeyhéd ahother service-
member who got sick during the urinalysis. The defense did not attack the testing procedures of the drug lab. Theodefessptatstestimony that the accused
was a good duty performer who would not have used drugs because she was trying to get pregnant and thought she wah @tagealtt. at

164. Id. at 807. The report was the result of an internal investigation. Although the trial counsel did not know the reportatkisterdcdmmanding officer and
executive officer of the lab didd. The report was not disclosed despite a defense request for “all quality control program reports and records of inciderysef emp
errors, negligence and misconduct in processing urine samplés.”

165. Id. (citing MCM, supranote 5, R.C.M. 706(a)(2)(B)). R.C.M. 706(a)(2)(B) provides, upon request by the defense, for disclosure of:

results or reports of physical or mental examinations, and of scientific tests or experiments, or copies thereof, whighthrepossession,
custody, or control of military authorities, the existence of which is known, or by the exercise of due diligence may bewonte Kne trial
counsel, and which are material to the preparation of the defense or are intended for use by the trial counsel as beigeosedation case-
in-chief at trial.

See Sebringd4 M.J. at 808 n.1 (observing that the 1994 and 1995 editions bfatheal for Courts-Martialdeleted the words “or by the exercise of due diligence
may become known”).

166. Materiality should be distinguished from relevance. In a discovery context, materiality refers to the effect thiimfoouala have had on the trial if it had
been disclosed. United States v. Agurs, 427 U.S. 97 (1976). Just because something is relevant does not mean it‘it regtéria.'some indication that the
pretrial disclosure of the disputed evidence would have enabled the defendant significantly to alter the quantum ofpfaediri’ hUnited States v. Branoff, 34
M.J. 612 (A.F.C.M.R. 1992) (quoting United States v. Ross, 511 F.2d 757, 763 (5theCir.ylenied423 U.S. 836 (1975%et aside on other grounds & remanded
38 M.J. 98 (C.M.A. 1993)).

167. A “reasonable probability” is “a reasonable probability sufficient to undermine confidence in the outcome.” Strivkéesidngton, 466 U.S. 668, 694 (1984).
In terms of materiality of nondisclosed evidence, it is material if there is a “reasonable probability that, had the exédeticelbsed to the defense, the result of
the proceeding would have been different.” United States v. Bagley, 473 U.S. 667, 682 (1984).

168. Sebring,44 M.J. at 809 (citing Kyles v. Whitley, 115 S. Ct. 1555, 1567 (1995)).

169. Id. at 810. Rather than a test of sufficiency of the evidence, the focus is on whether confidence in the verdict is untiethisneagke it wasSee Kyles]15
S. Ct. at 1566; Donna M. Wright, No#/jll Prosecutors Ever Learn? Nondisclosure at Your Pésivy Law., Dec. 1995, at 74, 77

170. 115 S. Ct. 1555 (1995).

171. Sebring,44 M.J. at 810.
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remains is what other agencies act on the government’s behalfrial to the preparation of the defense or intended for use by the

It requires no torturous thinking to conclude that a military drug government in its case-in-chi€f. Regarding the materiality

lab testing urine samples for the presence of illicit drugs wasrequirement, the Supreme Court ruled that the term “defense”

“acting on the government’s behalf.” Consider other scenarios:means a defense on the merits, not the litigation of motiéns.

a statement made by an assault victim to medical personnel at a

military hospital that he did not see his assailant; a comment by The Court held that selective prosecution is not a defense to

a registered source to a drug and alcohol counselor that he corthe merits of a charge itself. Selective prosecution claims have

tinued to use drugs while working for the government. Do a high standard, so discovery for such claims should also have

those agencies act on the government’s behalf? If so, the nexa high standard. That standard is a credible showing of differ-

guestion concerns the limits of due diligence. These are the disent treatment of similarly situated perséfis.

closure issues that the military courts will likely face in the near

future. Arguably, the case may be of limited precedential value to
the military practitioner because of Article 46 and the military’s

The Supreme Court this term determined the standard to banore liberal attitude towards disclosure to the deféfis#.is

applied when the defense requests documents for a claim ofikely that the military would not take the narrow view of

selective prosecution. The African-American defendants in “material to the preparation of defen¥&that the Supreme

United States v. Armstroff§ were charged with various drug Court did. In addition, even if not discoverable under R.C.M.

and firearms offenses in federal court. They moved for discov-701(a)(2)(B), documents relating to a selective prosecution

ery or in the alternative, dismissal of the indictment, on the claim might be relevant during the sentencing proceedings and

grounds that they were prosecuted because of theit’Pathe therefore, subject to disclosure under provisions of R.C.M.

district court granted the motion for discovery and ordered the 701(a)(6)!¥° Playing it “safe” is always the best policy for the

government to produce a number of documents in connectiongovernment in the area of discovery; a conviction has never

with the casé’™ been overturned because too much information was disclosed
to the defense.

The Supreme Court, in an opinion written by Chief Justice

Rehnquist, began its analysis by looking at Federal Rule of The final discovery case to figure prominently this year

Criminal Procedure 16, which provides for the disclosure of involved the destruction of evidence. Umited States v. Man-

documents in the government’s possession that are either matdila,'8! the accused was convicted of wrongfully possessing,

172. 116 S. Ct. 1480 (1996).

173. 1d. at 1483. The only support for their motion was an affidavit by a “paralegal specialist,” who worked at a federal pubéc oiffendThe affidavit stated
that there were twenty-four federal drug cases handled by that office in a one-year period, and in every case the defdridantAmagrican. A study was attached
that listed the name of each of these defendants, their race, whether they were prosecuted for cocaine or crack, anfiehetstatseld.

174. Id. at 1484. The district court ordered the government to (1) provide a list of all cases in the last three years wherenieatgdvarged both cocaine and
firearms offenses, (2) identify the races of those defendants, (3) identify the levels of law enforcement used to imesgigates, and (4) explain its criteria for
prosecuting those defendants for federal cocaine offeride¥he government moved for reconsideration, which was denied. The government asked the court to
dismiss the indictments so it could appeal. A three-judge panel of the Ninth Circuit reversed, holding that the defems& mustarable basis for believing that
others similarly situated have not been prosecuted. The Ninth Circuit en banc affirmed the district court, agreeingfirageheedd not make this showitd.

175. 1d. at 1485 (citing Ep. R. Gaim. P. 16(a)(1)(C)). That section of the rule mirrors R.C.M. 701(a)(2)(A) to a large eSemsupraote 157.

176. Armstrong,116 S. Ct. at 1485. The Court reasoned that the plain language of the rule demanded such a reading. The secondegshoise asaperof
evidence that will be used by the government in its case in chief. Therefore, a “symmetrical” reading of the rule woblalt ffgapdration of the defense” is
limited to preparation for the defense on the meiis.Also, under a different part of rule 16, the defense is not entitled to government work product, that is, reports,
memoranda, and other internal documents made by the government in connection with the investigation or prosecution dietheRca@ev. P. 16(a)(2). The

Court indicated that it would make no sense to allow the defendant access to documents concerning other cases and Aotisisomgiil6 S. Ct. at 1485.

177. Armstrong116 S. Ct. at 1489. The defense failed to meet that standard. The only evidence presented was the following: (i)anaaffideake coordinator
at a drug clinic which claimed that an equal number of Caucasian and minority dealers and users sought treatment, y&)feonafiidaiminal defense attorney
that in his experience many non-African Americans were prosecuted in state court, and (3) a newspaper article that kedenaihatacvere punished more
severely than powdered cocaine offenders and every one was African-American. The Supreme Court dismissed these cdredesiams ‘asecdotal evidence
and hearsay."d.

178. See supranote 152; se alsoUnited States v. Eshalomi, 23 M.J. 12 (C.M.A. 1986) (when Congress enacted Article 46, discovery rights for state and federal
defendants were almost nonexistent, and it intended more generous discovery for the military accused).

179. See supraote 165.
180. See supraote 158.

181. No. ACM 31778, 1996 WL 520980 (A.F. Ct. Crim. App. Sept. 12, 1996).
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distributing, and communicating the contents of materials for stitutionally required. The Court noted that the test for compe-
an Air Force promotion exam to another noncommissionedtency is whether a defendant has sufficient present ability to
officer, who testified against him. During pretrial preparation, consult with his lawyer with a reasonable degree of rational
defense counsel learned that the witness made flash cards anthderstanding; that is, whether he has a rational and factual
wrote notes on his study guide. The defense requested thesenderstanding of the proceediriffs.The Court also acknowl-
materials, but the witness had already destroyed tfem. edged its precedent that a state could place the burden of proof
on a defendant to show his incompetence by preponderance of
The Air Force court found no violation of due process. No the evidencé® Writing for the Court, Justice Stevens then
bad faith was shown, law enforcement personnel never postraced the foundations of the competency stantfard.
sessed the materials, and the witness was not credible when he The Court concluded that the clear and convincing standard
said that agents told him it was permissible to throw out theviolates due process, because it allows the state to try a defen-
study materials. Finally, the materials had no apparent excul-dant who more likely than not is incompetent. It rejected the

patory values? state’s argument that the state’s interest in efficient operation of
the criminal justice system outweighs the defendant’s right to
Mental Responsibility/Competency to Stand Trial be tried only while competeft

The Supreme Court reviewed a state’s competency standard If the defense counsel who sleeps during trial provides inef-
this term. Oklahoma’s competency standard requires a defenfective assistance of coungél,is the defendant who falls
dant to prove by clear and convincing evidence that he is notasleep not competent to stand trial? The Eleventh Circuit
competent to stand tridl* The defense iCooper v. Okla- recently answered that question in the negafi/elhe defen-
homa®s raised the issue of the defendant’'s competency severatlant slept through “about 70% of his 5 day murder trial” and
times before and during the triéf. In a unanimous opinion, the  could not be awakened when the jury departed for delibera-
Court confronted the issue of what competency standard is contions®®* The judge inquired several times about his physical

182. Id. at *3. The defense contended that these materials not only would have shown that the witness had the motive and odpamertitetaccused, but also
that the witness had more answers than just those given to him by the accused. The witness testified at trial thaisettiel materials the accused gave him but
made his own flash cards and study guide from his own notes. He said he discarded them after his exam as he alwaythdidelhefgeasked for them. The
witness also insisted that he checked with OSI agents and they agreed to the destruction. The agents denied eveittedbsgttvasviine to dispose of the mate-
rials. Id.

183. Id at *4; seeCalifornia v. Trombetta, 467 U.S. 479 (1984) (no violation of due process for failure to preserve breath samples of drgskisiyréts where
exculpatory value of evidence not apparent before destruction, other comparable evidence available, and evidence wopldyed hasignificant role in case).

184. QkLa. STAT., tit. xi, § 1175.4(B) (1991).
185. 116 S. Ct. 1373 (1996).

186. Id. at 1375-76. First, at a pretrial hearing a state clinical psychologist testified that the defendant was not competgutgaddnemitted him to a state
mental health treatment center. Three months later he was released. At a later competency hearing, two psychologrisghbfothtine state, gave different
opinions of the defendant’s competence. The judge found him competent. A week before trial, the defense counselsaesadaire somplaining that the accused
refused to talk to him. The judge adhered to his earlier ruling. Once the trial began, the accused refused to wesstmguthaint was “burning” him. He also
talked to himself and a spirit who advised him, and on the stand stated that the lead defense counsel wanted to kidnimis tBstimony, the defendant shrank
in a corner of the witness stand, and when defense counsel approached him he backed up so far he fell off the witnebaruedr liiacdhead on a marble wall.
The judge still found him competent but said: “My shirtsleeve opinion of Mr. Cooper is that he’s not normal. Now to rsatydegrgpetent is something else.”
Further along in the trial, defense counsel moved for a mistrial based on the defendant’s behavior. The record otdridatdfiecid not talk to his attorneys,
refused to sit near them, remained in prison overalls throughout the trial, crouched in a fetal position and talked todhim4&76.

187. Id. at 1377(quoting Dusky v. United States, 362 U.S. 402, 402 (196&)curiam))
188. Id. (citing Medina v. California, 505 U.S. 437 (1992)).

189. Cooper,116 S. Ct. at 1377-80. The Court pointed out that there is little or no guidance as to what standard was applied ahearigveoirater cases sug-

gested a preponderance standddi.In the United States, until recently, all states used the preponderance standard. Even now, a majority of states ald the feder
government require either a preponderance standard by the accused or the govédnateti379-80. Only three other states use the same standard as Oklahoma.
Id. at 1380 n.16 (citing @N. GeN. SraT. § 54-56d(b) (1995); 504P Cons. StaT. § 7403(a) (Supp. 1995); R.IE(G Laws § 40.1-5.3-3(Supp. 1995)).

190. Cooper,116 S. Ct. at 1382-83. The Court rejected two other arguments advanced by the state. The state contended that threcstapeéseddy should be

the same as the minimal standard for involuntary civil commitment, held to be clear and convincing evidelddegiton v. Texas#41 U.S. 418 (1979). Justice
Stevens explained that competency and involuntary commitment decisions address different issues: the former whetharthendisfiestainds the charges and
proceedings against him, and the latter whether the defendant is a threat to himself oCotipsl16 S. Ct. at 1383-84. The Court also rejected the state’s assertion
that competency was a procedural rule, which is within the state’s authority to promulgate. The Court concluded thahaystapdsed implicates a fundamental
constitutional right and therefore must satisfy the due process clause.1383.

191. See supraext accompanying notes 138-139.
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condition and received assurances from the defendant that héfter hearing the testimony of the two mental health profes-
was not using alcohol or drug¥. After defendant's murder  sionals, the judge found the prior mental evaluations to be “ade-
conviction, a psychologist examined him and learned that hequate substitutes” for a sanity bodt.
had not been sleeping at night because he was using crack and The Navy-Marine court agreed that the evaluations were
was worrying about the trial. adequate substitutes, relying on the testimony of the psychia-
trist and psychologist that: (1) their exams complied with
The standard for competency is whether the accused underR.C.M. 706 requirements, including the questions to be
stands the nature of the proceedings and can assist in the prepddressed; (2) the accused was competent to stand trial and
aration of his defensé& Here, the facts raised no substantial mentally responsible for his actions; and (3) if ordered to con-
doubt about his competency. Even though he slept, he gaveluct a sanity board, they would not need to interview the
lucid and rational answers when the judge questioned him.accused any further or change their opinions regarding his men-
There was no reason to think he could not communicate withtal statug™
his lawyer about strated$t
Another issue in the case was whether the statements the
Anyone involved in the administration of military justice accused made to the psychiatrist and psychologist were privi-
can request a sanity bodfd.Of course, the defense counsel is leged?°? Curiously, while arguing that these evaluations were
the normal requester. Frequently, the government does noadequate substitutes, the government also maintained that
want to conduct a sanity board because it believes it is a defenskecause they were not ordered pursuant to R.C.M. 706, state-
delay tactic. Occasionally, a preexisting mental evaluation of ments by the accused were not privileged. Both the trial judge
the accused is available that may qualify as an “adequate suband the appellate court sided with the government, reasoning
stitute.%8 that the privilege is designed to accommodate the purpose of
R.C.M. 706, not to provide a forum for privileged communica-
In United States v. Englisf® the question of an adequate tions for the accuse®
substitute arose when the accused referred himself to a naval
hospital for depression and suicidal thoughts. A psychiatrist Nonjudicial Punishment
and clinical psychologist evaluated him, concluded he was
exaggerating his symptoms and reported this to the command. The frequent reliance by trial counsel on records of nonjudi-
After the command preferred charges of malingering and cial punishment during the pre-sentencing phase guarantees
attempted malingering, the defense requested a sanity boardheir continued discussion at the appellate level. The issue of

192. Watts v. Singletary, 59%@. L. Rer. (BNA) 1411 (11th Cir. July 18, 1996).

193. Id. at 1411. The judge was sufficiently concerned about the effect on the factfinder that he instructed the jury not ta @otisededéliberations.

194. 1d. On the first day of trial the judge noted that the defendant was sleeping. On the second day he asked whether the defsitpdtwegs, prescribed or
otherwise, or alcohol. The defendant said no and refused to admit that he had been sleeping. He also denied thatdraheaheitlad ever been treated for
mental illness.Id.

195. Dusky v. United States, 362 U.S. 402, 402 (1960).

196. Singletary 59 Gaim L. Rep. at 1411.“A represented defendant generally has limited responsibility in conducting his defense and need not participate in the bulk
of trial decisions.”ld. Additionally, because defense counsel did not raise the issue during trial, the court concluded that the situation neuseantthatserious.

Id.

197. Any commander, investigating officer, trial counsel, defense counsel, military judge or court member may requasityhboard be ordered. MCMupra
note 5, R.C.M. 706(a).

198. United States v. Jancarek, 22 M.J. 600 (A.C.M.R. 1986) (evaluation was adequate substitute where it was done dy alphisidicompleted psychiatric
residency, evaluated the accused knowing he was pending charges, and provided a specific diagnosis and testified eateriss/ebngietency to stand trial).

199. 44 M.J. 612 (N.M.Ct.Crim.App. 1996).

200. Id. at 613.

201. Id. at 613-14.

202. M. R. Bsip. 302 creates a privilege for statements made by an accused at a mental examination ordered under provisions of R.Gtiér 706 stsement

nor any derivative evidence can be used as evidence against the accusedsud@niote 5, M. R. Evip. 302. The defense had argued that the rule should apply

retroactively. English,44 M.J. at 614.

203. English,44 M.J. at 614-15. This seems to be an incongruous result: on the one hand the evaluation amounts to a sanity bardtheuttand, it is denied
the normal attributes of a sanity board.
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proper credit for prior Article 18* punishment arose again this In a fairly significant case, the CAAF recently rejected the
term. TheManual for Courts-Martiaimakes it clear that amil-  Navy-Marine court’s attack on the continued viability of
itary member who receives nonjudicial punishment may be Bookerwarnings.United States v. Book®&trequires that a ser-
court-martialed for the same offense only if it is seri¥ds. vicemember be afforded the opportunity to consult with coun-
Even then, the military member must receive complete creditsel in deciding whether to accept nonjudicial punishment

for any punishment already impos®&8.According to the mili- before that Article 15 is admissible at a court-martialJited
tary's highest court, the convening authority should give the States v. Kelle§® the Navy-Marine Corps Court of Criminal
credit2%’ Appeals last year held thBobokerwas no longer good law in

light of recent Supreme Court rulings.

Last year, the CAAF held that the judge could calculate the
credit?® |n that case, the military judge explained how he off-  In an opinion authored by Senior Judge Everett, the CAAF
set each form of punishment against each element of the sendpheldBookerrequirementd* Records of nonjudicial punish-
tence. In United States v. Castelvecéffihowever, the judge  mentand summary courts-martial are still not admissible unless
instructed the members to calculate the credit themselves. Hishe government can show that the accused was afforded the
instructions were confusing: he told them to determine a sen-opportunity to consult with counsel. This requirement guaran-
tence for all the offenses that the accused was guilty of and theees a statutory right, that is, the member’s right to turn down
determine how much of that sentence was attributable to thehe proceedings and demand trial by court-martial, a proceed-
offense that was the subject of the Article 15. The judge alsoing at which counsel is afforded.
gave them the wrong equivalent punishment for converting
extra duty and restriction to confinemétit. Conclusion

This case serves to remind counsel that the best person to While the CAAF was willing to expand the list of firmly
calculate the credit is the convening authafitylt can be too rooted hearsay exceptions, it was less excited about the pros-
complicated for the members and, even if the judge is the senpect of further intrusions on the accused’s right of confrontation
tencing authority, there is a greater risk that he will not articu- by creating new alternative forms of testimony. It appears the
late his math on the record, leaving it unclear whether thecourt is trying to steer a middle ground: protecting the
accused received appropriate credit. accused’s constitutional rights while recognizing that occasion-

ally other policy interests can outweigh those rights. Defense
counsel should note that even if the client can sleep during trial,

204. UCMJ art. 15 (1988).

205. UCMJ art. 15(f) (1988) (disciplinary punishment not a bar to trial by court-martial for a serious crime)si¥€dhote 5, pt. V, para. 1e (nonjudicial punish-
ment for a non-minor offense does not bar court-martial; minor offense is one in which the maximum punishment would natlistioderable discharge or con-
finement over one year); MCMupranote 5, R.C.M. 907(b)(2)(D)(iv) (prosecution is barred by prior Article 15 punishment for a minor offense).

206. United States v. Pierce, 27 M.J. 367 (C.M.A. 1989) (member must receive “day-for-dayfpdaltdlar, stripe-for-stripe” credit).

207. 1d. at 369. The convening authority is best suited to give credit because defense might not want to alert the court tattha fatidle 15 was administered.
Id.

208. United States v. Edwards, 42 M.J. 381 (198&);alsdonna M. Wright,Sex, Lies, and Videotape: Child Sexual Abuse Cases Continue to Create Appellate
Issues and Other Developments in the Areas of Sixth Amendment, Discovery, Mental Responsibility, and Nonjudicial PArishinent, Mar. 1996, at 81.

209. No. 9501455 (Army Ct. Crim. App. 1996ktition denied45 M.J. 8 (1996).

210. Id. The judge told the panel that the forty-five days of restriction and forty-five days of extra duty imposed on the accugeigtaled ¢o thirty days of
confinement. Two days of restriction, however, is equivalent to one day of confinement; for extra duty, the ratio is ba#f emdree.Pierce,27 M.J. at 369 n.5.
So forty-five days of restriction is equivalent to twenty-two and a half days of confinement. Extra duty for forty-figeedmyedlent to thirty days of confinement.

211. See alsdlessage, Headquarters, Dep'’t of Army, DAJA-CL, subject: Sentence Credit (221600Z June 94) (convening authority actimmuosgtetaf days
of sentence credit).

212. 5M.J. 238 (C.M.A. 1977).

213. 41 M.J. 833 (N.M.Ct.Crim.App. 1995) (en bamey,d, 45 M.J. 259 (1996). The lower court based its decision on Nichols v. United States, 511 U.S. 738 (1994),
where the Supreme Court held that a misdemeanor conviction could be used as a prior conviction to enhance the senbsecgitaffanse even if the defendant

had not been represented by counsel. The Coast Guard Court of Criminal Appeals also &digieednd urged CAAF to relook the case, however it did not go

as far as the Navy court in announcBapker’sdeath. United States v. Lawer, 41 M.J. 751, 754 (C.G.Ct.Crim.Aygt.)denied43 M.J. 159 (1995).

214. United States v. Kelley, 45 M.J. 260 (1996). It is interesting to note that Senior Judge Everett also authoredtgaited8tk, 9 M.J. 300, 320 (C.M.A.

1980), where he explained that the rationale beBowkerwarnings was to give practical meaning to the servicemember’s right to turn down Article 15 or summary
court-martial proceedings, rather than being grounded in constitutional concerns.
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counsel cannot. Trial counsel must be ever vigilant of their dis-know about, but also in connection with information they
closure obligations, not only with regard to information they should exercise due diligence to find.
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Postcards from the Edgé& Privileges, Profiles, Polygraphs, and Other Developments in
the Military Rules of Evidence

Major Stephen R. Henley
Professor, Criminal Law Department
The Judge Advocate General’s School, United States Army
Charlottesville, Virginia

Introduction evidence to show that the accused acted in accordance with a
particular character trait; in other words, that he committed the
For followers of the Military and Federal Rules of Evidence, charged offense because he is a certain type of pgrddre
the last year has been, in a word, productive. From recognitiorprosecution, however, can introduce character evidence respon-
of a psychotherapist-patient privilege in federal practice to thesively? If the defense introducesvidence of a “pertinent”
use of dysfunctional family “profile” evidence in military child  character trait, the trial counsel may rebut it by cross-examining
abuse cases, from the defense’s use of exculpatory polygrapthat witness with respect to specific instances of misconduct or
evidence in courts-martial to the government’s use of inculpa-other bad acts engaged in by the accidséuUnited States v.
tory hair analysis to prove drug use, recent military and civilian Pruitt,® the Air Force Court of Criminal Appeals (AFCCA)
cases provide significant evidentiary tools for the aggressivepartially closed the character door by reaffirming existing lim-
trial practitioner. This article addresses these and other develitations on the use of extrinsic evidence offered solely to rebut
opments in evidentiary law, focusing on selected decisions bya good soldier defense.
the military and civilian appellate courts during the last year.
Airman First Class Martell Pruitt was a postal clerk charged
Partially Closing the Open Door-- with under-reporting the sale of two money orders for $1000
Limitations on Rebutting Defense Character Testimony less than their actual value and falsifying documents to cover it
up® Pruitt admitted to falsifying one of the money orders with
The Military Rules of Evidence (MRE) exclude the circum- the aid of his then-girlfriend Sarah, but contended it was meant
stantial use of a person’s charaéteGenerally speaking, the as a paperwork joke on his superviorAs evidence of his
prosecution cannot, in the first instance, introduce characterinnocence, Pruitt called several withesses who testified regard-

1. PostcarpsFrom THE Epce (Columbia Pictures 1990) (a witty exposé of life in the Hollywood fast lane starring Meryl Streep and Shirley MacLaine).
2. ManuaL For CourTs-MARTIAL, United States, M. R. B/ip. 404 (1995 ed.) [hereinafter MCM].
3. G.EN WEISSENBERGER FEDERAL EVIDENCE--1996 GurTROOM MANUAL 48 (1996); e alsoUnited States v. Reed, 44 M.J. 825 (A.F. Ct. Crim. App. 1996) (trial

counsel cannahitiate evidence of the accused’s character by simply cross-examining the accused regarding a pertinent character trait natedr@adspe by
the defense).

4.  SEPHENA. SALTZBURG, MICHAEL M. MARTIN, & DANIEL J. GaPRA, FEDERAL RULES oF EviDENCE MaNuAL 320 (6th ed. 1994). “The price a defendant must pay for
attempting to prove his good name is to throw open the entire subject which the law has kept closed for his benefit ahihteatfiakénerable where the law
otherwise shields him.” Michelson v. United States, 335 U.S. 469, 492 (1948).

5. Mil. R. Evid. 405(a) recognizes three devices to prove the accused’s character: reputation within a pertinent copimamiof, @ witness familiar with the
character, and specific instances of conduct if character is an element of the charge or defense.

6. Whether a trait is pertinent depends on the relationship between the charged offense and the accused3edefegéénited States v. Gagan, 43 M.J. 200
(1995) (accused's heterosexuality is a pertinent character trait when offered to disprove homosexual sodomy and indeafen sesaul

7. SedUnited States v. Brewer, 43 M.J. 43 (1996) (trial counsel can test the soundness of opinion testimony through inquirgiih&pesddic instances of conduct
even though they may not be within the time period upon which the witness bases his or her opinion).

8. 43 M.J. 864 (A.F. Ct. Crim. Appeview granted45 M.J. 42 (1996).

9. On 5 October 1994, the National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, 108 Stat. 266B4088d)the names of the United
States Courts of Military Review and the United States Court of Military Appeals (codified at 10 U.S.C. § 866 n. (199%8).8nd. 8941 n. (1995)), respectively.
The new names are the: Army Court of Criminal Appeals, Navy-Marine Court of Criminal Appeals, Air Force Court of Criminkd, Axeest Guard Court of
Criminal Appeals, and the United States Court of Appeals for the Armed Forces. In this article, the name of the court tHateaden the decision was published
will be used.

10. Pruitt, 43 M.J. at 866.

11. Id. at 867.
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ing their high opinion of his military character. On cross-exam- cific acts, the trial counsel must have a good faith belief that the
ination, the trial counsel asked the witnesses whether they wereeport or fact she is asking about is tfué/hile the military
aware that Pruitt had taped a sexual act with Sarah without hejudge can assume counsel has sufficient proof in hand, the bet-
consent and had threatened to send the tape to her mother, ther practice is to voir dire her to determine the good faith basis
Pruitt had assaulted Sarah on occasion, and that he had aldor the allegations before allowing cross-examination to pro-
been caught driving while intoxicated (DWH). ceed!®

While the witnesses conceded that these acts would tend to In addition, even if trial counsel are allowed to ask questions
show poor military character, they testified they did not know regarding pertinent acts of misconduct, defense counsel should
whether Pruitt had actually committed théimNot satisfied realize that the focus of cross-examination is onateused’s
with these responses, the trial counsel called Sarah to authenteonduct and not on the disciplinary action taken by the com-
cate the tape and corroborate the assault, and introduced a copyand against hirff. Here, the trial counsel should have focused
of an Article 15 Pruitt received for the DWI. The AFCCA onthe conduct underlying the arrest for the assault on Sarah and
found error, though harmless under the circumstatices. not on the arrest itsetf;the focus should have been on the act

of driving while intoxicated and not on the imposition of Arti-

When challenging a good soldier defense, the trial counselcle 15 punishment. As the court illustrated, other disciplinary
can either call her own reputation and opinion character witnessactions in the accused’s personnel files, such as bars to reenlist-
in rebuttal orinquire on cross-examination as to the defense ment, letters of reprimand and counseling statements, can be
witness’s familiarity with specific instances of the accused's similarly characterized. If used to challenge the opinion of a
conduct!® She may not, however, introduce independent proof good military character witness, trial counsel must focus on the
that the acts or events actually occurfednless the extrinsic  underlying facts and circumstances that brought about the dis-
proof is offered for a purpose other than to rebut character tes<¢ipline and not on the actual record of any subsequent punish-
timony!” Here, while the trial counsel properly asked whether ment?
the witnesses were aware of the prior acts, the military judge
erred by permitting her to call Sarah to corroborate both the  Pruitt provides an excellent overview of the methods used to
assault and videotaping and by permitting her to introduceprove and rebut character evidence in courts-martial and is
extrinsic proof of the DWI. highly recommended as essential reading for all counsel.

The Air Force court cautioned practitioners that, when Do We Have the Right Man? Child Victims, Recall, and
cross-examining a defense character witness with pertinent spe- Military Rule of Evidence 4123

12. Id.
13. Id.
14. Id. at 870.

15. “In all cases in which evidence of character of a person is admissible, proof may be made by testimony as to rdputatitmony in the form of an opinion.
On cross-examination, inquiry is allowable into relevant specific instances of conduct.” 8t@Mpote 2, M. R. E/ip. 405(a).

16. For example, a character witness who offers an opinion as to the accused's character for peacefulness may be aiedknkettiee accused had assaulted
his first sergeant three months before the charged offense. If the witness did not know, the implication is that heairsslificiently qualified to attest to the
accused's peacefulness. Similarly, if he or she did know, and still had a favorable opinion, then the witness himg#lf Id@usper, the trial counsel is still bound
by the witness’ response and could not call the first sergeant to prove the assault actually happened.

17. For example, Mil. R. Evid. 608(c) permits a witness to be impeached with evidence of bias, prejudice or motive teantsrégrthis evidence may be intro-
duced through the examination of witnesses, or “by evidence otherwise adduced,” extrinsic evidence is plainly allopved, Shipranote 4, at 647.

18. Pruitt, 43 M.J. at 868.

19. Id; see alsdEbwARD J. MWINKELRIED ET AL., CourTROOM CRIMINAL EviDENCE 230 (2d ed. 1993).

20. SeeUnited States v. Robertson, 39 M.J. 211 (C.M.A. 1984}, denied115 S. Ct. 721 (1995).

21. Pruitt, 43 M.J. at 868.

22. 1d.

23. As aconsequence of Mil. R. Evid. 1102, Mil. R. Evid. 412 was amended by the Violent Crime Control and Law Enforcarh&@®Aceffective 29 May 1995.
The new rule broadens the trial protections afforded victims in cases involving sexual misconduct. For an overviewesétieesliffetween the new and old ver-

sions of Mil. R. Evid. 412, see Stephen Hen(egyeat Criminale: The Impact of the New Military Rules of Evidence in Sexual Assault and Child Molestatipn Cases
ARrMY LAaw., Mar. 1996, at 82-89.
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Evidence of a sexual assault victim’s past sexual behavior orsimilarly--he would come into the bathroom, tell her to take a
sexual predisposition is legally irrelevant to the determination shower with him, and then abuse her while she bathed.
of whether a sexual assault occurtesibject to three limited
exceptiong® In United States v. Buenaventifathe CAAF The defense theory was that AD had been abused by her
examined the scope of two of these exceptions in a case involvgrandfather and was simply substituting Buenaventura in her
ing evidence of sexual abuse by a child victim’s grandfather andrecall of the events, someone much more acceptable emotion-
expert testimony regarding a phenomenon known as “memoryally and psychologicall§? The military judge refused to permit
transference? cross-examination about sexual abuse by the grandfather,

because it was not favorable to the deféhse.

A general court-martial convicted Specialist Ricardo
Buenaventura of, among other offenses, rape, indecent acts and In reversing the Army Court of Criminal Appeals (ACCA),
indecent liberties committed upon his eight-year-old niece, the CAAF declared that the issue was not whether Buenaven-
AD.% The allegations forming the basis for the charges cametura had committed any of the offenses, but whether he had
to light when AD told a school counselor that she had been sexcommitted all the offenses of which he was chafjddere, the
ually abused by her uncle in her home and that she had alsgrandfather’s abuse arguably was the source of AD’s trauma. It
been abused by her grandfather when he was living in the houswas also evidence that she was mistaken about the identity of
during the same time. These accusations were later repeated toer abuser, which went directly to the credibility of AD’s
a therapist and a clinical psychologist. At trial, the defense claims, and called into question whether her memory was clear
informed the court it intended to call AD’s father, who would and accurate on critical details about the allegations regarding
testify he suspected AD’s grandfather of ablis&he defense = Buenaventura’s assaults as contrasted with incidents of abuse
also had evidence that the grandfather would tell AD “you by the grandfathé®. The court also concluded that the evidence
stink;” and then abuse her while she bathed. When speakingvas relevant as it showed that someone else was the source of
with the school counselor, AD described the accused’s abusénjury,®* explained how AD acquired knowledge beyond her

years, and corroborated Buenaventura’s version of the eévents.

24. Rule 412 reads in pertinent part:
(a) Evidence generally inadmissible. The following evidence is not admissible in any . . . criminal proceeding invahadgeXleal mis-
conduct . . .
(1) Evidence offered to prove that any alleged victim engaged in sexual behavior.
(2) Evidence offered to prove any alleged victim’s sexual predisposition.
MCM, supranote 2, M.. R. BEvip. 412.
25. Mil. R. Evid. 412(b) provides exceptions to the general exclusionary rule. First, evidence of specific instanckepeitivicim’s sexual behavior is permitted
when the accused is trying to prove that someone else was the source of semen, injury, or other physical evidence.d&ecemnd,spécific instances of sexual
behavior between the alleged victim and the accused is allowed to prove consent on the part of the victim. Third, evidenoenstaytionally required to be
admitted. MCMgsupranote 2, M.. R. Evip. 412(b)(1)(a-c).
26. 45 M.J. 72 (1996).

27. Normalization, or memory transference, involves transferring emotions that an individual has toward a significantpergieronto a trusted figure, such as
a child-victim substituting the abuser with a parent or teacher in his recall of the asg&autio FrReub, AN OUTLINE OF PsycHo-ANALYsIs 65-70 (1949).

28. His approved sentence included a dishonorable discharge, confinement for twelve years and forfeiture of all paynaed.&loeveaventurad5 M.J. at 72-73.

29. He had found AD naked in bed with her grandfather. He saw his children watching pornographic movies in their gearaiathdde would wake up in the
morning and find AD in her grandfather’s room. Once when asked why she was not wearing underwear, AD said “Grandpa foolettesnmght.” Despite the
existence of this seemingly overwhelming evidence of sexual abuse, the father apparently did ltbthirgl. Several days after the court-martial, a man sold him
the Brooklyn Bridge.

30. Id. at 73-74.

31. Id. at 79. The military judge accepted the argument that abuse by the grandfather made it no less likely that Buenavésttumeleatkd the victim.

32. Id.

33. Id. at 79-80.

34. In dissent, Judge Crawford argued the majority’s theory that post-traumatic stress disorder is an “injury” as usBd Rvilllil412(b)(2)(A) is contrary to
congressional intent; “injury” is a physical injury, not an emotional ddeat 80.

35. 1d. at 79.
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Buenaventuravas not the only CAAF decision this last year were true, the court concluded that the prior single incident of
involving evidence of memory transference. The court abuse was too remote in time and location and not supported by
reviewed two other cases with a similar issue, reaching, how-expert testimony/
ever, different conclusions as to the admissibility of the evi-
dence. Can the three cases be reconciled? Unlike the evidence in

GoberandPage| the victim’s description of her uncle’s and

In United States v. Gobgfthe accused was charged with grandfather’s sexual assaultsBnenaventuravas strikingly
rape, sodomy and indecent acts with his eight and thirteen-yearsimilar. The instances of abuse were preceded by pornographic
old stepdaughters between 1987 and 1990. The defense theonovies, took place in the family home, were associated with
rized that the girl’s biological father sexually abused his daugh- bathing, and occurred during a period in which both men were
ters prior to 1985, when Gober married the mother of the living in the house. The defense counsaBirenaventuralso
victims3” At the time of the second marriage, there was evi- had expert testimony based on personal interviews and testing
dence of significant family trauma, including an acrimonious that the victim could have transferred the identity of the perpe-
divorce and several instances of the natural father kidnappingrator in her recall of the abus$e.
the girls and hiding them for months at a titheThe only
defense evidence of sexual abuse, however, came from one In many child sexual abuse cases, the accused, a trusted
expert who would testify that, based on family history inter- authority figure in the victim’s life, concedes the abuse
views, the victims possibly suffered from sexual abuse andoccurred but argues that someone else did it. If faced with a
attributed it to Gober by memory transferefttiis testimony similar scenario and there is evidence of a similar abuser com-
was eventually excluded by the military judge. The CAAF mitting similar acts close in time and location, coupled with
affirmed the conviction concluding the proffered evidence was expert testimony based on interviews of the parties, the accused
too remote in time, occurring two years before Gober evenmay be able to successfully argue the child is substituting him
entered the picture, and the expert's proposed testimony wagor the true abuser in his or her recall of the traumatic events.
not based on actual interviews and psychological testing of the

victims 4 | Didn't Do It, But If I Did . . . . Unequivocal Defense
Concessions May Bar Government’s Use of
In United States v. Pag#l the accused was charged with Uncharged Misconduct

attempted carnal knowledge, sodomy and indecent acts with his

daughter. To show she must have confused him with someone The Government’s use of “bad acts” evidence, offered solely
else, the accused wanted to introduce evidence of a one-timéo show the accused is a bad person, is contrary to the character
assault in a Montana trailer park by a molester named “Jerry.”ban in MRE 404(aj}® The government typically gets around
“Jerry” allegedly fondled, kissed and attempted to get on top ofthis evidentiary obstacle by arguing a non-character theory of
the victim several years before Pagel’s two-year period of abuseelevance under MRE 404(#). In balancing the probative

in the family homée? The military judge excluded the evi- value of the evidence against the danger of unfair prejudice to
dence, and the CAAF affirmed. Even assuming the allegationghe accuse the military judge considers any number of fac-

36. 43 M.J. 52 (1995).

37. ld. at 53-54.

38. Id. at 53.

39. For almost 100 years, expert witnesses have been accurately described by the courts as “the mere paid advocatesfahpaetisdo employ and pay them,
as much as the attorneys who conduct the suit. There is hardly anything, not palpably absurd on its face, that canmotvadvbypegme so-called ‘expert.”
Chaulk By Murphy v. Volkswagen of America, Inc., 808 F.2d 639, 644 (7th Cir. 1986) (quoting Keegan v. Minneapolis & St.RoUi8 R.W. 965, 966 (Minn.
1899)).

40. Gober,43 M.J. at 55.

41. Id. at 58-59.

42. 45 M.J. 64 (1996).

43. Id. at 68.

44. Id. at 70.

45. Buenaventura45 M.J. at 80.

46. “Evidence of a person’s character or trait of a person’s character is not admissible for the purpose of provingrémt tietqul in conformity therewith on a
particular occasion.” MCMsupranote 2, M. R. E/ip. 404(a).
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tors#® From a defense perspective, one of the most importantis In the second case, an undercover police officer wanting to
whether there are alternative means of accomplishing the sambéuy crack walked up to a man standing on a D.C. street corner.
evidentiary goal. The accused's unequivocal offer to concedeThe cop handed over $20, and the man walked over to another
an element of the offense may help in this regard. man sitting in a nearby car, an alleged drug dealer named
Horace Davis® The cash was exchanged for a small packet,
In Crowder v. United State®8 the United States Court of and the man walked back towards the undercover officer. The
Appeals for the District of Columbia Circuit held that, when a man placed the packet on a window ledge and motioned for the
defendant unequivocally concedes an element of the chargedindercover officer to retrieve it. The officer complied and sub-
offense, the government may not introduce uncharged misconsequently radioed descriptions for both men. Davis was
duct evidence under Rule 404(b) if intended to prove that samearrested coming out of a nearby grocery store minutes®tater.
elemenf! At trial, Davis intended to raise a mistaken identity defense and
subpoenaed the store owner as an alibi witness. The AUSA
Three police officers in a marked car observed Rochelle provided notice he intended to introduce evidence that Davis
Ardall Crowder exchange a small object for cash with anotherhad sold cocaine three times before the charged offense, evi-
man. They motioned to Crowder, who ran away. One of thedence offered to show knowledge of drug dealing and to prove
pursuing policemen saw Crowder throw down a brown paperthe intent to distribute element of the charged offéhdeavis
bag as he scaled a fence; the bag contained ninety-three zip lockffered to concede that the person who possessed the drugs
bags of crack and thirty-eight packets of heroin. In a searchknew they were drugs and intended to sell them. He claimed,
incident to arrest, a pager and $988 in cash were seized. Crowhowever, that it was not he. The judge admitted the evidence
der denied ever possessing the bag, and his first trial ended in aver defense objection.
hung jury®? At the second trial, the Assistant United States
Attorney (AUSA) informed the court and the defense he  On appeal, the D.C. Circuit held that a defendant’'s unequiv-
intended to offer evidence that Crowder had sold drugs previ-ocal offer to concede an element of the offense, combined with
ously to an undercover officer. This evidence was offered toan explicit jury instruction that the government no longer needs
show knowledge of drug dealing and to prove the “intent to dis- to prove the element, makes evidence of uncharged misconduct
tribute” element of the offengé. Crowder offered to concede under Rule 404(b) inadmissible if offered to prove that same
every element of the crime, except whether he possessed thelemen®® In the court’s mind, this offer to concede, combined
drugs on the day of the arré$tThe judge refused to bind the with the jury instructior?? gives the government everything the
government’s hands and admitted the evidence over defensevidence could show with respect to the element and does so
objection. without risk that the jury will consider the uncharged miscon-
duct for an impermissible propensity purpose. “In the absence

47. “Evidence of other crimes, wrongs or acts is not admissible to prove the character of a person in order to shoarsioat éleeed in conformity therewith. It
may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knontieg ge,abdeence of mistake or accident.”
MCM, supranote 2, ML. R. Evip. 404(b).

48. Where the probative value of the evidence is substantially outweighed by the danger of unfair prejudice, confusiencarsumdption of time, the evidence
may be excluded even though it is relevant. MGMpranote 2, M. R. B/ip. 403.

49. These factors may include: the degree of similarity between the charged offense and the uncharged act, the inipefanide bé considered, the importance
of hearing from the accused, and thdigbof the panel to adhere to a limiting instructicgBeeGraHam, HanbBook oF FEDERAL EviDENcE 176-78 (3d ed. 1991).

50. 87 F.3d 1405 (D.C. Cir. 1996) (en bang)cated and remande@5 U.S.L.W. 3505 (U.S. Jan. 21, 1997). The case was a consolidated review of two separate
appeals in which both defendants were convicted of various drug distribution offenses.

51. Id. at 1407.

52. Crowder claimed that when he refused to talk to the police about an unrelated murder, they beat him and falselyrectpseddssing the drugs. To refute
the government’s claim he was selling drugs, defense witnesses testified the object Crowder passed was actually angdargdeambunt of cash was for some
home repairs and the beeper was to communicate with the mother of Crowder’s daughter, since he had Ido ghbtes.

53. Rule 404(b) now requires the government to provide the defense with reasonable notice in advance of trial if itintteddseoextrinsic offense evidence.
54. Crowder 87 F.3d at 1409.

55. Id. at 1407-08.

56. Id. at 1408.

57. 1d.

58. Id. at 1410.
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of any other non-propensity purpose for the bad acts evidencehis eight-year-old daughter. The trial counsel wanted to intro-
the evidence is therefore inadmissible because its only purposéuce pornographic books found in Orsburn’s bedroom as evi-
could (sic) be to prove the character of a person in order to showdence of his intent to gratify his lust or sexual desires, an
action in conformity therewith, precisely what Rule 404(b)'s element of the charged offen%e.Orsburn objected to the
first sentence prohibits? admissibility of the books, arguing that the offenses never hap-
pened but if they did, by their very nature, whoever did them
In a strongly worded dissent, the minority argued that the must have done so with the intent to gratify his lust or sexual
prosecution’s burden to prove every element of the offense isdesires. To Orsburn, then, the only reason the trial counsel was
not relieved by the accused's tactical decision not to contest amffering the books was to show his character as a sexual pervert,
essential element of the offerf8eCriminal defendants should predator or molester, which violates the general character ban
not be able to block the government’s evidence and dictate triafound in MRE 4047 The military judge admitted the books
strategy by conceding, admitting, refuting, not contesting or over defense objection. In writing for the majority in affirming
stipulating to what the evidence will tend to pré¥elt is the the conviction, then Chief Judge Sullivan held that the military
government’s evidence that must show tttas defendant  judge did not abuse his discretion in balancing the probative
knew the substance was drugs and thigtdefendant intended  value of the evidence against the danger of unfair prejudice to
to distribute the drugs--not thedmeonenay have intended to  the accused. Importantly, Sullivan noted that Orsburn “had
distribute®® A defendant’s offer to concede should simply be refused to commit himself on the issue of intent or provide any
one factor the judge takes into consideration when balancingassurances that he would not dispute intéhtf’he had, under
the probative value of the evidence against the danger of unfaithe rationale set forth by the majority @rowder would the
prejudice to the accusédl. evidence have been suppressed and a different result reiched?

DoesCrowderhave any application to military practice? Of course, the current albatrosses around the necks of the
Consider the case tfnited States v. Orsbuff Staff Sergeant  accused are the new Military Rules of Evidence, 413 and%414,
Steven Orsburn was charged wititer alia, indecent acts with  putatively permitting trial counsel to introduce evidence of

59. The court included a sample instruction which would follow the judge’s instructions on the elements of the offensis8gpddeement, the Government
need not prove either knowledge or intent. Your job is thus limited to the possession element of the crime. Thereéor® mertits burden of proof, the Gov-
ernment must prove beyond a reasonable doubt only one element of the crime, that Horace Davis was in possession obtse admged in the indictment.”
Id.at 1411. “You must find Horace Davis guilty if you find the government has proven beyond a reasonable doubt that Hoparss&ssesd the drugdd. at 1417.

60. Id. at 1410.

61. Id. at 1421.

62. GHARLES A. WRIGHT & KENNETH W. GRAHAM JR., FEDERAL PRACTICE AND PROCEDURE 198-99 (1978).

63. Crowder 87 F.3d at 1427-28.

64. Of course, if the balancing test favors the accused, the military judge may have the inherent authority to comealutienpi@siccept a defense tendered
concession or abate the proceedirgse, e.g United States v. Grassi, 602 F.2d 1192 (5th Cir. 192@pnted 448 U.S. 902)n remand 626 F.2d 444 (5th Cir. 1980),
cert. denied450 U.S. 956 (1981).

65. 31 M.J. 182 (C.M.A. 1990g¢rt. denied498 U.S. 1120 (1991).

66. The three paperback books were entifledraded, Delighted Daughte€hained Youth: Girls in BondagandThe Whore Makersld. at 183.

67. 1d. at 187.

68. Id. at 188.

69. InOld Chief v. United Stated17 S. Ct. 644 (1997), the Supreme Court recently looked at the issue of defense concessions in the context of altéise in whic
defendant is charged with possession of a firearm by a felon and offers to concede the predicate felony.

After a fight in which shots were fired, Johnny Lynn Old Chief, a felon in possession of a firearm, was chargatémndtlig, violating 18 U.S.C. § 922. Old
Chief offered to stipulate to the existence of the prior felony conviction, arguing that the nature of the prior offenstedgigsault, would result in the jury con-
cluding that he was, by propensity, the probable perpetrator of the charged ofieias®&46. The government refused to stipulate and insisted on its right to present
its own evidence of the prior conviction. The district court agreed and the Ninth Circuit affirmed. The Supreme Courtegtanmedand reversedd. at 647.

The Court held that the district court abuses its discretion under Fed. R. Evid. 403 if it spurns a defendant’s offereta gimcgddgment and admits the full
judgment and record over objection, when the name and nature of the prior offense raises the risk the jury will impragerltheanddence and when the purpose

of the evidence is solely to prove the element of prior convictidnat 647-56. Although the Court made clear that its holding was limited to cases involving proof
of felon status, a situation rarely seen in military practice, considering the broad language used in the opinion inimgc&plerai03, the case may have some
precedential value for the military defense counsel in arguing concessions to uncharged misconduct evidence.

70. SeeHenley,supranote 23.
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other offenses of sexual assault or child molestation on the issuéated Allen’s constitutional rights by using excessive force
of the accused’s propensity or disposition to commit these typesduring the encountéf. During pretrial discovery, the estate’s

of offenses. If this is s8,it is difficult to see how the accused administrator sought access to notes of some fifty counseling
could ever concede the purpose for which the evidence is beingessions between Redmond and Karen Beyer, a clinical social
offered, as the concession would necessarily require an admisworker licensed by the state and hired by the €itRedmond

sion that the accused is predisposed to commit child molestaand Beyer resisted the discovery request, asserting the conver-
tion or sexual assault. Regardle§€spwder andOrsburn sations and notes were privileged communications protected
provide some precedent for defense counsel to cite in helpingrom compelled disclosure. The district court rejected this
stem the expanding government tide in sexual assault and chil@laim and ordered production of the notesNeither Redmond

molestation cases. nor Beyer complied with the order and the trial judge ultimately
instructed the jury that the refusal to hand over the notes had no
Tell Me Your Secrets. A Psychotherapist-Patient legal justification and they could presume the content of the
Privilege in Military Practice? notes would have been unfavorable to Redn®nd@he jury

returned a verdict for the estate, awarding $545,000 in dam-

In Jaffee v. Redmond the United States Supreme Court ages® The United States Court of Appeals for the Seventh Cir-
held that confidential communications between patients andcuit reversed, finding the trial court erred in ordering
their psychotherapists made during the course of diagnosis oproduction of the confidential communications between Red-
treatment are now protected from compelled disclosure in fed-mond and Beyer? The United States Supreme Court
eral litigation” The decision brings federal practice into line affirmed?:
with those states that already recognize some form of psycho-
therapist-patient privileg&. It is unclear, however, whether Justice John Paul Stevens, writing for the majdfifist
this significant decision will result in immediate recognition of noted that Federal Rule of Evidence (FRE) 501 grants federal
a similar privilege in military practice, absent a legislative or courts the discretion to define new evidentiary privileges by

executive mandate amending the rules of evidénce. interpreting “common law principles . . . in the light of reason
and experience?® Justice Stevens declared that reason and
Mary Lu Redmond, a police officer on patrol duty in an llli- experience justified a privilege protecting confidential commu-

nois apartment complex, shot and killed Ricky Allen to prevent nications between psychotherapists and patients because it
him from stabbing a man he was chastdllen’s estate there-  would promote sufficiently important interests outweighing the
after filed a federal wrongful death suit alleging Redmond vio- need for any probative evidence from that soéfc&tevens

71. To date, the one published case addressing the scope of the new rules focused on the trial judge’s discretionhalampiaytast under Rule 403. Frank v.
County of Hudson, 924 F. Supp. 620 (D. N.J. 1996) (evidence proffered under the new rules must still be legally releRRamé¢ d@gr InJnited States v. Guardia
1997 WL 63768 (D. N.M. Jan. 15, 1997) a pending New Mexico district court case in which the defendant is charged witlsaeltutiieagidge granted the
defense’s motiom limine opposing the government’s use of two prior sexual assaults offered under Rule 413. The judge ruled that Rule 403ajtptithdiog
the elimination of the presumption against use of prior bad acts. The government has appealed the ruling, seeking sppsitived di

72. 116 S. Ct. 1923 (1996).

73. 1d. at 1927-32.

74. SeeAnne D. LamkinShould Psychotherapist-Patient Privilege Be Recogfize8l Au. J. TRiaL Apbvoc. 721, 723-25 (1995) (asserting forty-nine states and the
District of Columbia recognize some form of psychologic or psychiatric-patient privilege).

75. See infranotes 91-104 and accompanying text.

76. Jaffee v. Redmond, 51 F.3d 1346, 1349-50 (7th Cir. 1995).

77. 1d. at 1348.

78. The counseling sessions were intended to help Redmond cope with the pain and anguish caused by thielshbb868.

79. The trial judge believed that the psychotherapist-patient privilege recognized in other circuits did not extenddaliitieatsocial workersld. at 1350.
80. Id. at 1351.

81. Id. at 1352.

82. Id. at 1358.

83. Jaffee v. Redmond, 116 S. Ct. 1923, 1932 (1996).

84. Justice Stevens delivered the opinion of the court, in which Justices O’Connor, Kennedy, Souter, Thomas, Ginsbesey, jirteBreJustice Scalia filed a
dissenting opinion, which Chief Justice Rehnquist joined in gdriat 1925.
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indicated that the mental health of our nation’s citizenry, no less

than its physical health, is a public good of transcendental The Supreme Court’s recognition of a new privilege protect-

importanc& and that the possibility of exposing intimate dis- ing confidential communications made not only to psychiatrists

cussions of this nature could “impede development of the con-and psychotherapists but also to licensed social workers

fidential relationship necessary for successful treatnfént.” engaged in psychotherapy is grounded in a logical interpreta-

tion of FRE 501. This does not necessarily mean that such

Justice Stevens also had no difficulty in expanding this psy-communications are now automatically protected from com-

chotherapist-patient privilege to include communications made pelled disclosure in courts-martfal.The law of the particular

to licensed social workers in the course of psychotherapy. Heforum in which the case is litigated determines the applicability

concluded that the rationale for recognizing a psychologic or of privileges® As such, the nature and scope of evidentiary

psychiatric privilege applies equally to communications made privileges in military practic€ are set forth, not in FRE 501,but

to licensed social workers engaged in mental health counselin the military rules.

ing.8® Justice Stevens noted that social workers today “provide

a significant amount of mental health treatment and service the Although MRE 101(b% and MRE 501(a)(4j seem to pro-

large segment of our population that cannot afford a psychiatristvide authority to adopt testimonial and evidentiary privileges

or psychotherapist?® recognized in federal district courts, a substantial impediment

85. Id. at 1927. Federal Rule of Evidence 501 provides in part: “Except as otherwise required by the Constitution of thetemitegi®tzided by Act of Congress,
or in rules prescribed by the Supreme Court pursuant to statutory authority, the privilege of a witness, person, govatapmergpiical subdivision thereof shall
be governed by the principles of the common law as they may be interpreted by the courts of the United States in #eslighanfirexperience.td-R. Eip. 501.

86. The Court noted that the likely evidentiary benefit in denial of a privilege would be modest. If rejected, confishmtiahtions between psychotherapists and
their patients would surely be chilled, particularly when it is obvious that the circumstances giving rise to the neaddat tveald probably result in prosecution.
Without a privilege, much of the desirable evidence that the proponent seeks would likely be in existence anyway as sons adnigprobably not be made in
the first place.Jaffee 116 S. Ct. at 1929.

87. Justice Scalia, in a scathing dissent, chided the majority for, in part, extending a privilege to psychotherapidisstvittaiting adequate justification. He
states the following:

When is it, one must wonder, that the psychotherapist came to play such an indispensable role in the maintenance of/theneititeén
health? For most of history, men and women have worked out their difficulties by talking to, inter alios, parents, sbtifrisnds, and
bartenders--none of whom was awarded a privilege against testifying in court. Ask the average citizen: Would your rite b@inhea

significantly impaired by preventing you from seeing your psychotherapist or by preventing you from getting advice frommpurhave

little doubt what the answer would be. Yet, there is no mother-child privilege.

Id. at 1934.

88. Id. at 1928.

89. Id. at 1931.

90. The Court agreed with the Seventh Circuit that “[d]Jrawing a distinction between counseling provided by costly psyistotretdipe counseling provided by
more readily accessible social workers serves no discernible public purpose,” especially when the latter provide apéghiicdmet mental health counseling for
the poor and those of modest mealtts.at 1932.

91. Inthe military, a quasi-psychotherapist-patient privilege already exists under the limited circumstances whereiatpsyphiathotherapist is detailed to assist
the defense team. United States v. Tharpe, 38 M.J. 8, 15 n.5 (C.M.A. 1993). Communications made to a psychiatrist erapstcvbih is part of the defense
team are protected by the attorney-client privilege under Mil. R. Evid. 502. A second limited privilege may apply to caionsimeae by an accused as part of
a sanity inquiry under Mil. R. Evid. 302. United States v. Toledo, 26 M.J. 104 (C.Me#t)denied 488 U.S. 889 (1988).

92. United States v. Johnson, 47 C.M.R. 406 (C.M.A. 1973). “It should be noted that the law of the forum determinesatienagfjiny] privilege. Consequently,
even if a service member should consult with a doctor in a jurisdiction with a doctor-patient privilege, for example igileeaipmapplicable should the doctor

be called as a witness before the court-martial.” M&ipranote 2, M.. R. Bip. 501(d), Drafter’s Analysis, app. 22, A22-36 to A22-37 (1995 ed.)

93. For an excellent historical overview of the law of privileges under military practice, see Captain Joseph A. Wailrgés Under the Military Rules of
Evidence 92 Mc. L. Rev. 5 (1981).

94. Military Rule of Evidence 101(b) declares the following:
(b) Secondary Sources. If not otherwise prescribed in this Manual or these rules, and insofar as practicable andteot wtthrmisontrary
to the code or this Manual, courts-martial shall apply:
(1) First, the rules of evidence generally recognized in the trial of criminal cases in the United States district courts; and

(2) Second, when not inconsistent with subdivision (b)(1), the rules of evidence at common law.

MCM, supranote 2, M.. R. Bvip. 101, Scope.
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exists in MRE 501(d), which states that information not other- does not include the specific disqualifying language set forth in

wise privilege® does not become privileged on the basis that MRE 501(d).

is was acquired by a medical officer or civilian physician.

CanJaffeeand MRE 501(d) be reconciled? Possibly. The questions raised hlaffeeare not limited to whether

there should be an evidentiary privilege in military practice for

Trial and defense counsel in a position of having to advocatecommunications made by servicemembers, family members,

for the recognition of a privile§ecan argue the phrase “medi- victims, and others to individuals providing therapeutic ser-

cal officer or civilian physician” as used in MRE 501(d) is lim- vices, and the notes taken therein. Arguably, such a privilege is

ited in scope to military and civiliamedicaldoctors justified, because it would protect the privacy of confidential

Psychologists, psychiatric social workers, behavioral sciencecommunications and serve the public good by helping to ensure

specialists, and other non-physicians engaged in mental healtthe mental well-being of our soldiers and their familfésA

counseling should be exclud&d. more pressing concern, however, is whether something more is
required in military practice to recognize a psychotherapist-
Of course, the contrary argument is that, wikigdéfeemay patient privilege than simply interpreting the rules of evidence

haverecognized a differenc&’ military courts have not, asyet, to now permit one, a result seemingly in direct contravention to
distinguished between the therapeutic practices of a physiciarMRE 501(d) and existing case law. While such a privilege is
who treats a person’s physical ailments and a psychotherapishow recognized in federal practice, it was accomplished
who treats his largely unmanifested mental health néédaf- because of the Supreme Court’s direction to construe federal
fee has limited precedential value for the military practitioner rules in a way permitting the development of a common law of
because it was based on an interpretation of FRE 501, whiclfederal privileges® The military rules have no such mandate,

95. Military Rule of Evidence 501 provides, in pertinent part, as follows:
(a) A person may not claim a privilege with respect to any matter except as required by or provided for in:

(4) The principles of common law generally recognized in the trial of criminal cases in the United States district coartstputde 501
of the Federal Rules of Evidence insofar as the application of such principles in trials by courts-matrtial is practicabloatrdmy
to or inconsistent with the Uniform Code of Military Justice, these rules, or this Manual.

MCM, supranote 2, M.. R. Evip. 501.

96. For example, Mil. R. Evid. 502 (Lawyer-Client Privilege) or Mil. R. Evid. 504 (Husband-Wife Privilege) may protect coationgsibetween parties even
though one may be a physician.

97. Mil. R. Evid. 501(d) provides: “Notwithstanding any other provision of these rules, information not otherwise pridigyadt become privileged on the basis

that it was acquired by a medical officer or civilian physician in a professional capacity.” M@knote 2, M.. R. Evip. 501(d). SeegenerallyUnited States v.

Brown, 38 M.J. 696 (A.F.C.M.R. 1993%v. denied40 M.J. 287 (C.M.A. 1994) (The military does not recognize the physician-patient privilege, and the court refused
to create one concluding it was outside its authority; Congress entrusted the President with the power to adopt rules aheltiderg privileges).

98. For example, a trial counsel would likely want to protect a sexual assault victim’s confidential communications oeseafEridounselor during the course of
therapy. Alternatively, a defense counsel may want to limit the government’s access to admissions made by a client dolidgicpEytterviews and subsequent
treatment.

99. This interpretation could lead to anomalous results where the psychotherapist is also a physician. For exampliecsitsidiem where a soldier makes
identical admissions to both a licensed clinical social worker and a psychiatrist. The statement made to the social Vddokeprivileged because a social worker
is not a doctor. However, the same statements made to the psychiatrist would not be privileged because a psychidtrishgaltieslim mental health counseling,
is by training and branch of assignment, a medical officer and physician. A possible resolution of this potential seflientioalahbe to interpret “medical officer
and civilian physician” as excluding any individual employed in the mental health professions, including psychiatristg,ifstaanhon the nature of the relation-
ship rather than the identity of the counse®eeBruce J. WinnickThe Psychotherapist-Patient Privilege: A Therapeutic Jurisprudeies 50 U. Mami L. Rev.
249, 264 (1996).

100. As Justice Stevens acknowledged, treatment by a physician for physical ailments often may proceed successfullyarathbyssal examination, objective
information supplied by the patient, and the results of diagnostic tests. Effective psychotherapy, by contrast, depett®gphare of confidence and trust in
which the patient is willing to make a frank and complete disclosure of facts, emotions, memories, and fears. Becamssitofeh®ture of the problems for which
individuals consult psychotherapists, disclosure of confidential communications made during counseling sessions may cassenentbar disgrace. For this
reason, the mere possibility of disclosure may impede development of the confidential relationship necessary for suateestuléee v. Redmond, 116 S. Ct.
1923, 1928 (1996).

101. SeeUnited States v. Mansfield, 38 M.J. 415 (C.M.A. 1928)t. denied114 S. Ct. 1610 (1994) (no physician-patient or psychotherapist-patient privilege in
federal law, including military law).

102. “Confidentiality is thesine qua norfor successful treatment.” Advisory Committee’s Notes to Proposed Rules, 56 F.R.D. 183, 242 (1972).

103. Winnick,supranote 99, at 251.
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andJaffeeshould not be construed to permit military courts to the scope of this long-recognized, yet infrequently raised, priv-
“craft it [a psychotherapist privilege] in common-law fash- ilege.
ion"1%as a consequence of judicial (mis)interpretation of MRE
501(d)s Master Sergeant Doris Napoleon was placed in pretrial con-
finement pending her general court-martial for the stabbing
That being said, military evidentiary practice should remain death of Arlyta Renee Harris, a rival for the romantic affections
consistent with those rules “generally recognized in the trial of of the night manager at the Vandenberg Air Force Base NCO
criminal cases in the United States district courts,” and there isClub!t® During her stay in confinement, Napoleon had several
little logical or practical reason not to amend the military rules. visits from a friend, Technical Sergeant Walters, who also hap-
The military justice system is now virtually the only jurisdic- pened to be a lay minister at one of the base chapels. During
tion not recognizing some form of psychotherapist-patient priv- one of these visits, Napoleon made some damning admissions
ilege. Even a compromise creation, such as recognizing ao Walters, which were later introduced at trial by the govern-
privilege for dependents and other civilians but not for commu- ment, without objection, as direct evidence of premeditétion.
nications between psychotherapists and servicemembersQOn appeal, Napoleon alleged ineffective assistance of counsel

would be better than staying the cout%e. for not objecting to the introduction of her conversation with
Walters on the basis that they were protected by the clergy priv-
Bless Me Father For | Have Sinned. ItHas Been....The ilege!!?

Clergy Privilege in Military Practice
The privilege regarding communications with the clergy
Though probably not recognized at common 1&wane of “recognizes the human need to disclose to a spiritual counselor,
the more widely adopted evidentiary privileges is that protect- in total and absolute confidence, what are believed to be flawed
ing communications between members of the clergy and peni-acts or thoughts and to receive priestly consolation and guid-
tents!®® In United States v. Napole@?f the AFCCA examined  ance in return®?® |ts foundation contains three elements: (1)
this privilege in the context of a case alleging ineffective assis-the communication must be made either as a formal act of reli-
tance of counsel. The decision is of some practical import forgion or as a matter of conscience; (2) it must be made to a cler-
the trial practitioner, as the court took the opportunity to addressgyman in his or her capacity as a spiritual advistand (3) the
communication must be intended to be confideAtaln this

104. Jaffeg 116 S. Ct. at 1940.

105. Testimonial privileges “are not lightly created nor expansively construed for they are in derogation of the seatchtfot thaffee v. Redmond, 51 F.3d 1346,
1357 (7th Cir. 1995) (quoting United States v. Nixon, 418 U.S. 683, 710 (1974)).

106. This is one option being discussed by the Joint Service Committee on Military Justice. Telephone interview withtl@aitere Frederic L. Borch lIl,
Special Assistant to The Judge Advocate General, U.S. Army (Dec. 17, 1996).

107. BwarD W. CLEARY, McCoRrmick oN EviDence 184 (3d ed. 1984).

108. SeeCommentPriest-Penitent Privilege Statutes: Dual Protection in the ConfessidBalaTH. U. L. Rev. 427 (1994) (asserting all fifty states and the District
of Columbia have enacted statutes recognizing the privilege).

109. 44 M.J. 537 (A.F. Ct. Crim. App. 1996).
110. Napoleon followed the victim back to the boyfriend’s room where she managed to get her into her car. She drawvetthe ndotiote part of the club parking
lot where she stabbed her in the chest with such force as to produce a six-inch wound with a blade of only five inchih tbedirdtof four or five blows, the

knife penetrated the victim’'s heart, diaphragm and liveérat 545.

111. In talking about the stabbing, Walters testified that Napoleon “realized what had happened and everything thatdmed Beehshe definitely told me at that
time that she wasn't angry or enraged or anything when the incident occurred. It kind of just went fromdhat&42.

112. Mil. R. Evid. 503, Communications to Clergy, provides as follows:

(a) A person has a privilege to refuse to disclose and to prevent another from disclosing a confidential communicagiersby thea cler-
gyman or to a clergyman’s assistant, if such communication is made either as a formal act of religion or as a mattencé.conscie

MCM, supranote 2, M.. R. Evip. 503.
113. Trammel v. United States, 445 U.S. 40, 51 (1980).

114. “Clergyman” is defined as a minister, priest, rabbi, chaplain, or other similar functionary of a religious orgaaizatigmdividual reasonably believed to be
so by the person consulting the clergyman. MGdfiranote 2, M. R. Evip. 503(b)(1).

115. See, e.g.United States v. Moreno, 20 M.J. 623, 626 (A.C.M.R. 1985).
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case, the court found that Napoleon failed on two grounds.perature rectall{®® After a two-year investigation by the Essex
First, there was no evidence that the conversation with WaltersCounty Prosecutor’s Office, Kelly Michaels was charged with
was made as a formal act or religion or as a matter of con-246 counts of bizarre sexual abt¥8against thirty-eight chil-
science. Instead, it was apparent from the record that Napoleodren, ages three to fivé
was seeking “emotional comfort and perhaps sympathy in  The state’s case against Michaels consisted almost entirely
speaking . . . about her feelings of not being angry or of the children’s testimony, which referred almost exclusively
enraged.™® Her purpose was thus outside the scope of the priv-to pretrial statements taken during the course of the state’s
ilege. In addition, the court noted that whatever credentials andnvestigation. Despite the fact there was little physical evi-
responsibilities Walters had as a lay minister, he was not operdence to support the contention that the children had been
ating in the capacity as a spiritual advisor during his visits with molested?? Kelly Michaels was convicted of 115 counts and
Napoleon!” Rather, the evidence demonstrated that Walters’ sentenced to forty-seven years in pris8n.
visits were borne out of friendship, not piety.
The focus on appeal was the manner in which the state con-

With servicemembers increasingly finding religion when ducted its investigatory interviews of the children; specifically,
confronted with the possibility of lengthy periods of confine- whether the interview techniques employed by the investigators
ment, defense counsel may find themselves raising the clergyundermined the reliability of the children’s pretrial statements
privilege in order to protect inculpatory admissions made by and subsequent in-court testimony. State v. Michae|¥* the
their clients. INNapoleon the Air Force court does a credible New Jersey Supreme Court, confronted with investigatory
job detailing the inherent difficulties in satisfying the privi- interviews “fraught with the elements of untoward suggestive-

lege’s foundational elements. ness and unreliable evidentiary resul toncluded the inter-
rogations were conducted in a highly improper manner and set
Hysteria and Skepticism Aside--Are Taint Hearings in aside the convictions®

Child Sexual Abuse Cases A Good Idea?
To ensure Kelly Michaels’ right to a fair trial, the court held

Margaret Kelly Michaels, a twenty-two year old aspiring that a hearing was required to determine whether the children’s
actress, was hired by the Wee Care Nursery School, Maple-ability to recall the alleged abuse was affected by the improper
wood, New Jersey, in September 1984 as a full-time teacher’dnterrogation. The hearing would determine whether any in-
aide; she worked until her departure on 25 April 198%n 30 court testimony would be admissible at any subsequent
April, one of the Wee Care children revealed to his mother thatretrial 2
each day at nap time, Michaels disrobed him and took his tem-

116. Napoleon44 M.J. at 544.

117. Id.

118. She left in order to take a job closer to home. Robert Rosedtital of New Jersey v. Kelly Michaels: An Overyie®sych., Rus. PoL. & Law 246 (1995).
119. Lana H. Schwartzman, Note, 25& HaLL L. Rev. 453 (1994).

120. Michaels was alleged to have licked peanut butter off the children’s genitals; played the piano while nude; maitertdrickilher urine and eat her feces;
and raped and assaulted them with knives, forks, spoons and Lego blocks. Although Michaels was accused of performinduttiegeselobol hours over a seven-
month period, no adult or student ever reported seeing her act inappropriately and no parent noticed any signs of stianyegesiital soreness. Jean Montoya,
Something Not So Funny Happened On The Way To Conviction: The Pretrial Interrogation of Child Wis%e&sesL. Rev. 927, 929 (1993).

121. Lisa Manshellhe Child Witness and the Presumption of Authenticity After State v. Mick@esron HaLL L. Rev. 685, 686 (1996).

122. In fact, Michaels herself passed a polygraph examination a week after the investigation began. Rapeatioad 118, at 249.

123. Lsa MansHEL, NaP TiME. THE TRUE STORY OF SEXUAL ABUSE AT A SUBURBAN DAY-CARE CENTER 447-48 (1994).

124. 642 A.2d 1372 (N.J. 1994).

125. Id. at 1382.

126. Most of the thirty-eight children interviewed were asked leading questions strongly suggesting that perverse $ediataatsed. Seventeen were asked
guestions involving references to urination, defecation, consumption of human waste and oral sexual contacts. Mogtreftlretbleitwo years leading up to the
trial were subjected to repeated interrogations, most at the urging of their parents. The children were threatened] tajoked &ositive reinforcement was used
when the children made inculpatory statements, negative reinforcement when children denied the abuse. Five of the ehiitddethatételly was in jail and she
had done bad things to other children; the children were encouraged to keep Kelly in jail. They were told that the nsvestidatbtheir help and they could be
“little detectives.” The children were introduced to the police officer who arrested Kelly and were shown the handcuiisngstedarrest. Mock police badges

were given to the children who cooperatédichaels 642 A.2d at 1380ee alsdMaggie Bruck & Stephen J. Ceéimicus Brief for the Case of State of New Jersey
v. Michaels Presented by Committee of Concerned ScientiBtscH., Pu. PoL. & Law 272 (1995).
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Likening the inculpatory statements of sexual abuse victims  There was no motion to suppress or objection at trial chal-
to confessions and identifications, the court insisted that suchenging the reliability of the victim’s in-court testimony. On
evidence requires special measures to ensure relial3flity. appeal, citingVichaels the accused asserted he was entitled to
Therefore, an accused triggers the requirement for a taint heara pretrial hearing on the issue of the reliability of the children’s
ing with a threshold showing of “some evidence” that the child in-court testimony. The Army court held that the accused
was exposed to suggestive or coercive interviewihglrhe waived consideration of this issue. Even assuming waiver
burden then shifts to the government to prove by clear and conshould not be applied, the court found that “the pretrial interro-
vincing evidence that the child’s statements retain sufficient gations and investigations had no effect on the reliability of any
indicia of reliability to outweigh the suggestive pretrial influ- of the victim’s in-court testimony*® The ACCA distinguished
ences. If the government cannot persuade the court, the judg®ichaels,finding that the government’s case was not primarily
must exclude the child’s pretrial statements and any in-courtmade up of the children’s statements, nor did the case hinge on
testimony based on those unreliable statemiéhts. evidence derived from the children’s statements. In fact, there

was significant physical, medical and behavioral evidence to

The Army and Air Force courts recently addressed corroborate the children’s allegatiot#s. Under the circum-
Michaels’potential application to military practice in deciding: stances of this case, the court concluded no taint hearing was
(1) whether there is @quiremenfor a pretrial taint hearing to  required?s®
determine if coercive or suggestive interview techniques dis-
torted a child’s recollection of events thereby undermining the  The same result, though using a different rationale, was
reliability of their in-court testimony; and (2) whether an reached by the Air Force court bnited States v. Cabrat’
accused is evamtitledto a pretrial hearing, even when there is Master Sergeant Matthew Cabral was charged with molesting
evidence of suggestive interview techniques. the four-year-old daughter of a friend. The child was unavail-

able at trial, so the trial counsel moved to admit the videotaped

In United States v. Kiblgf! the accused was charged with interview Office of Special Investigations (OSI) conducted
various molestation offenses on three child victims. The with the victim!%® The defense challenged use of the tape, sug-
charges came to light when one victim commented to hergesting that the rehearsed answers and use of inappropriate
mother as she was brushing her hair that she was glad this wasading questions made the tape inadmiss®ldhe AFCCA
the last day of school. When asked why, she asserted it waaffirmed, finding that evidence of the coercive nature of the
because the accused had sex witht¥iefwo more girls, one  interview or suggestiveness, if any, went to the weight to be
Kibler's daughter and another girl he baby-sat, eventually alsogiven the evidence and not its admissibi#y.Cabral was not
made complaints. All three were interviewed by social servicesentitled to a hearing, even if there was evidence of suggestibil-
caseworkers, CID agents, doctors and the trial codfisel.

127. Michaels 642 A.2d at 1382. Margaret Kelly Michaels was released after spending five years in prison; the state eventually detjrizet.to

128. Id. at 1375.

129. Id. at 1383.

130. The door apparently remains open, however, for the admission of selected portions of the proposed testimony. tated tuatrti§it is determined by the
trial court that a child’s statements or testimony, or a portion thereof, do retain sufficient reliability for admissibritegririt is for the jury to determine the probative
worth and to assign the weight to be given to such statements or testimony as part of their assessment of credihili384.

131. 43 M.J. 725 (Army Ct. Crim. App. 1995).

132. The victim said it was “so she would not have to run past Kibler’'s house anymore.” “What do you mean?” the medhetit's@isecret,” the child said.
When pressed, the girl finally told her mother it was so she wouldn’t have to have sex arlgrair@28.

133. Id.

134. 1d. at 727.

135. Id.

136. Id.

137. 43 M.J. 808 (A.F. Ct. Crim. App. 1996) (review granted by CAAF).

138. The military judge admitted the tape under Mil. R. Evid. 804(b)(5), the residual hearsay exceptionsu@@hkbte 2, M.. R. E/ip. 804(b)(5). SeeDonna
M. Wright, An Old Fashioned Crazy Quilt: New Developments in the Sixth Amendment, Discovery, Mental Responsibility and NonjudiciahPdmighinaw. ,

Apr. 1997, at 72.

139. Cabral, 43 M.J. at 810.
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ity; a hearing as a predicate for the admission of child testimonythe statements retain sufficient indicia of reliability that out-
is a legislative, not a judicial fi%! weigh the suggestive pretrial influencés.

While most people would agree that child sexual abuse isa The recent increase in child sexual abuse cases in military
social problem of shameful dimensidfissome commentators  practice brings with it an increased opportunity to question the
believe a climate of skepticism and doubt prevails when dealingreliability of a child’s in-court and out-of-court allegations.
with the credibility of a child-victint®® This skepticism is ~ While pretrial taint hearings are certainly a novel idea, they
partly due to the vulnerability of children to inappropriate inter- appear to be a reasonable accommodation for a difficult prob-
view techniques and the notion that the suggestive and coercivéem 146
nature of the interview techniques undertaken by hysterical par-
ents and overly aggressive police distort the child’'s memory Backing in Through the Front Door--Substantive
and recollection of actual events. To ensure a defendant is con- Consideration of Prior Inconsistent Statements
victed of offenses he or she actually committed, New Jersey has
adopted certain procedures to ensure the reliability of a child Although the credibility of any witness can be attacked, even
sexual abuse victim’s pretrial statements and in-court declara-by the party calling the witned,it is improper to call a wit-
tions. ness for the primary purpose of placing otherwise inadmissible

evidence before the court under the guise of impeachifent.

While the Army and Air Force courts have held that pretrial While prior inconsistent statements can, in limited circum-
taint hearings are not required, results reached albeit by differstances, be used as substantive evidence of'§julie typical
ent rationalesMichaelsmay still have some vitality in the mil-  scenario facing trial practitioners involves using inconsistent
itary, or at least for the Army practitioner. The accused may bestatements to attack the witness’ in-court testiméhyThe
entitled to a pretrial taint hearing when the government’s caseconcern is that an unscrupulous judge advocate may call a wit-
depends almost exclusively on information elicited from the ness simply to impeach him with an inconsistent statement,
investigatory interviews of the child-victim and there is little, if hoping that the panel will consider it as substantive evidence,
any, corroborating physical or behavioral evidence, if the rather than for its legitimate purpose of impeaching the credi-
defense can make an initial showing of “some evidence” of sug-bility of the witness’ in-court testimorty* The subtle distinc-
gestiveness or coercidff. At this hearing, the Government tions between use of a prior inconsistent statement as
would be required to prove by clear and convincing evidenceimpeachment or as substantive evidence are understandably

140. Id. at 812.
141. Id. at 810; se alsoUnited States v. Geiss, 30 M.J. 678 (A.F.C.M.Re}, denied32 M.J. 45 (C.M.A. 1990).

142. See generallyorn E.B. Myers, Evibence IN CHILD ABUSEAND NEGLECT Cases (2d ed. 1992) (outlining prevalence and effects of child absse)alsdRobert J.
Marks, Should We Believe The Children? The Need For a New Sexual Abuse Tender Years Hearsay Exceptid@ Btatute Lecis. 207 (1995).

143. These range from claims that “the vast majority of children who profess sexual abuse are fabricaiors, A RGARDNER, THE PARENTAL ALIENATION SYNDROME

AND THE DIFFERENTIATION BETWEEN FABRICATED AND GENUINE CHILD Sex ABusk (1987), to “observers who have likened the climate created by [child abuse] laws to that
of Salem during the witch hunts, to that of Nazi Germany in 1939, or to that of the McCarthy era in the 1950s.” RAlirsaimsthe Name of Protecting Children

68 R DeLTA KaPPA 740 (1987) (cited in John E.B. Myeidew Era of Skepticism Regarding Children’s CredihilltysycH., Rus. PoL. & Law 385, 392 (1995)).

144. A listing of improper influences was comprised by the court and may include the following: (1) whether the inqdinnlasitgatory independence; (2)
whether the interviewer pursued a line of questioning indicating a preconceived notion of the child’s experiences; (Ihevhetreiewer used leading questions;
(4) whether the interviewer repeatedly asked the same question after the child already answered; (5) whether the inpdicitgwelifeed or criticized the accused;

(6) whether the investigator failed to account for the effect of outside influences on the child’s descriptions, suchca@rations between the victim and his
parents or the victim and other child-victims; (7) whether the child did not view the interviewer as a trusted authorignfigi®ewhether the interviewer lacked
conviction regarding the presumption of innocenkfichaels 642 A.2d at 1377ee alsalohn E. B. MyersThe Child Witness: Techniques for Direct Examination,
Cross-Examination and Impeachmetf, Rc. L.J. 801, 889 (1987); John E.B. MyelRsychological Research on Children as Witnesses: Practical Implications for
Forensic Interviews and Courtroomestimony27 Pc. L.J. 1 (1996).

145. As the court recognized, “the issue we must determine is whether the interview techniques used by the Statewethiseasercive and suggestive that
they had the capacity to distort substantially the children’s recollections of actual events and thus compromise [thigyrrediabstimony based on their recol-
lections.” Michaels 642 A.2d at 1377. The author emphasizes that questions concerning the reliability of a child’s in-court testimonyg&ff@xis{e) the child’s
competency and capacity to testify; and (b) the weight to be given any admitted testimony by the fact-finder.

146. For a contrary vieweeJohn E.B. MyersTaint Hearings for Child Witnesses? A Step in the Wrong DiredidBayLor L. Rev. 873 (1994).

147. The credibility of a withess may be attacked by any party, including the party calling the witnesssud@viote 2, M.. R. E/ip. 607.

148. The introduction of an in-court report of an out-of-court statement offered to prove the truth of the statementrdaepearddysis of the definition of hearsay

and the exceptions to the hearsay rul@elmwiNnKELRIED, Supranote 19, at 261. Extrinsic proof of a prior inconsistent statement to impeach a witness’s in-court

testimony may also be considered by the court as substantive evidence only if it qualifies as either an exemption ty théeheaiti is otherwise admissible as
a hearsay exception under Mil. R. Evid. 803 or 804.
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lost on most panel membéfs. As a result, despite the permis- Christina who was, concededly, something of a “wild card” wit-
sive language of MRE 607, when a party knows the witness hasiess'> Christina did testify, but denied that Ureta had ever
recanted a prior inculpatory statemantiwould do so in front ~ made any inculpatory admissiois.
of the memberghat party cannot call the witness simply to
impeach the credibility of the in-court testimony with the prior ~ The trial counsel attempted to impeach Christina’s denials
out-of-court inconsistent statemé'fit. In United States v. by questioning her about the sworn statement to OSI and sub-
Ureta > the CAAF reviewed the application of this exclusion- sequent Article 32 testimony, which she admitted making, but
ary rule in the increasingly common scenario of a recanting wit- consistently responded they were lies to get back at her husband
ness in a sexual abuse prosecution. for his extra-marital affair the year before. The trial counsel
then offered the Article 32 transcript into evidence, which was
K, the 13-year-old daughter of Master Sergeant Jose Uretareceived by the military judge over defense objection. On
told a close friend that her father “had been messing with herappeal, the defense challenged the trial counsel’s action in call-
since the age of niné*® One week later, Ureta’s wife Chris- ing Christina simply to impeach her with prior inconsistent
tina, K’'s natural mother, made a sworn statement to OSI instatements as well as the admission of the Article 32 transcript,
which she claimed the accused had admitted to sexually abuseventually taken back by the members into deliberafins.
ing their daughter and placing his fingers in her vagina, but had
denied having intercoursé. At the Article 32 investigation, If the military judge and counsel knew that Christina would
Mrs. Ureta testified consistently with her sworn statement, butrecant her statement to OSl in front of the members, it would
added that her husband had admitted having sexual intercoursehave been error to call her solely to impeach her with her prior
inconsistent statemeif. Here, however, the CAAF noted that
At Ureta’s general court-martial for rape, carnal knowledge the trial counsel honestly did not know what, if anything, Chris-
and committing indecent acts, the trial counsel intended to calltina would say®* Because the trial counsel had every reason to

149. Mil. R. Evid. 801 provides, in part:
(d) Statements which are not hearsay. A statementis not hearsay if:
(1) Prior statement by witness. The declarant testifies at the trial or hearing and is subject to cross examinatiog toactatément,

and the statement is (A) inconsistent with the declarant’s testimony, and was given under oath subject to the penaftgtcd péajur

hearing, or other proceeding, or in a deposition.
MCM, supranote 2, M. R. Evip. 801(d)(1)(A).
150. Mil. R. Evid. 613 governs use of prior inconsistent statements when offered as impeachment evidence. It staggahiafriga witness concerning a prior
statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed dattbatitines, but on request the same
shall be shown or disclosed to opposing counsel. M&iranote 2, M. R. Evip. 613(a).
151. For example, a trial counsel calls a witness who has made a previous statement implicating the accused in a rpbbdoystistatement would likely be
excluded as hearsay if offered for the truth. The trial counsel knows the witness has repudiated the statement andpiildakedify in favor of the accused.
Nonetheless, the trial counsel calls the witness for the ostensible purpose of impeaching him with the prior incongiséert Satee the “maximum legitimate
effect of the impeaching testimony can never be more than the cancellation of the adverse answer,” the trial counselomst dtlvee purpose in calling the
witness. United States v. Crouch, 731 F.2d 621, 623 (9th Cir. 188#4.)denied469 U.S. 1105 (1985). The only purpose trial counsel has in calling this type of
witness must be to bring before the court hearsay evidence that the panel members could not otherwise aoasiger, MARTIN AND CAPRA, SUPranote 4, at 800.

152. S.1zBURG, MARTIN AND CAPRA, SUpranote 4, at 801.

153. United States v. Pollard, 38 M.J. 41 (C.M.A. 1993) (unless of course the testimony is admissible in its own righhtigesabilence under Mil. R. Evid.
801(d)(1)A)); ®e alsoUnited States v. Taylor, 44 M.J. 475, 479-80 (1996).

154. 44 M.J. 290 (1996ert. denied117 S. Ct. 692 (1997).

155. Id. at 292.

156. Id. at 294.

157. The trial counsel informed the military judge that he did not know whether Christina would even testify, much lésswddtisactually sayld. at 295.
158. Id.

159. Id. at 298-99.

160. SeePollard, 38 M.J. at 50-51.

161. Ureta 44 M.J. at 298.
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believe Christina would testify in accordance with her pretrial statement was given under oath subject to the penalty of perjury
statements, the military judge did not err in allowing him to call at a trial or other hearin§’ In reading the two rules together,
Christina and then impeach her denials with her prior inconsis-CAAF held that “the transcript could not be admitted for
tent statement to OSI and with her testimony during the Article impeachment under MRE 613(b) but was admissible as sub-
32 investigatiort®? This, however, was not the end of the stantive evidence in its own right under MRE 801(d)(1)(4).”
court’s analysis. In Ureta, the prior inconsistent statements were admissible as
substantive evidence because they were made at the Article 32
When a witness denies making the prior inconsistent state-dnvestigation. However, trial and defense counsel should care-
ment, counsel may call another witness to testify about thefully scrutinize an opponent’s motives in calling witnesses for
statement or introduce a document of the prior statement; inthe limited purpose of impeaching them with prior inconsistent
otherwords, the denial may be proven by a third gé&ttynder statements. If there is evidence the witness has or will recant
what circumstance should extrinsic proof of the statement notthe pretrial statement in front of members and the statements
be allowed? The CAAF has held that “extrinsic evidence of a are not otherwise independently admissible, a challenge to the
prior inconsistent statement should not be admified witness’ testimony should be sustained.
impeachmentvhen: (1) the declarant is available and testifies;
(2) the declarant admits making the prior statement; and (3) the Hair Today, Gone To Jail Tomorrow--Proving Wrongful
declarant acknowledges the specific inconsistencies between Drug Use Through Inculpatory Hair Analysis
the prior statement and his or her in-court testiméffyUreta
argued that because his wife testified and admitted the inconsis- In 1995, the CAAF addressed the admissibility of hair sam-
tencies, extrinsic proof of the prior inconsistent statement (theples inUnited States v. Nimmg&#® setting aside a sailor’'s con-
Article 32 transcript) was error. The court disagreed, noting viction for wrongful use of cocaine and remanding for a hearing
that the limitations on use of impeachment only apply if the to consider the reliability of exculpatory hair analydps.In
statements are not otherwise admissible as substantive evit996, in a case of firstimpression in federal criminal praétice,
dencet®s the AFCCA affirmed the government’s use of chemical hair
analysis to prove an accused's wrongful use of drugs.
Out-of-court statements offered for the truth of the matter
asserted generally are inadmissible heat¥aydowever, a In United States v. Bugf? the accused was ordered to pro-
statement is not hearsay if the declarant testifies at the trial, isvide a urine sample as part of a random drug inspection. The
subject to cross-examination concerning the statement, thesample provided was colorless, odorless, and did not foam
statement is inconsistent with the declarant’s testimony, and thevhen shaken. Although a field test indicated the accused’s

162. Id.

163. When offered for impeachment, the prior inconsistent statement is not being offered for the truth of the mattercnuhéime of such evidence need not
concern himself with the general ban on use of hearsay evidence. United States v. Taylor, 44 M.J. 475, 479 (1996).

164. Ureta, 44 M.J. at 298 (quoting United States v. Button, 34 M.J. 129 (C.M.A. 1992) (citations omitted)).
165. Id. at 299.

166. The military rules define hearsay as “a statement, other than one made by the declarant while testifying athiearirigl offfered in evidence to prove the
truth of the matter asserted.” MCBupranote 2, Mil. R. Evid. 801(c).

167. MCM,supranote 2, ML. R. Evip. 801(d)(1)A).

168. While the prior inconsistent statement made at the Article 32 investigation could itself be considered as substhofigeifirdhe military judge erred in
allowing the members to bring the actual transcript back into deliberatidnesa 44 M.J. 299; se alsoUnited States v. Austin, 35 M.J. 271, 276 (C.M.A. 1992).

169. 43 M.J. 252 (1996).

170. Nimmer submitted a urine sample on 27 January 1992, as part of the routine incident to reporting to his new corsaraptk tbsted positive three days
later. On 8 February, Nimmer had several strands of hair taken from his head and tested at his own expense at a ¢abléaatoiug At his court-martial for
wrongful use of cocaine, the military judge excluded expert testimony that there was no detectable amount of the cocaiteeimitathair samples, with the
inference being that Nimmer did not use cocaine and the submitted sample was not his or had been adultered. The casedvas teenanilitary judge could
look at the validity of the scientific methodology leading to the expert’s conclusion that the absence of the drug mrethbdiag sample necessarily meant Nimmer
did not consume cocaine. For a cursory, though marginally adequate, analysis of the case, see Stephavgmgaents in Evidence Lafrmy Law., Mar.
1996, at 102.

171. Although at least one federal district court has found hair analysis sufficiently reliable to use inculpatory sestpesiodition revocation proceedings. United
States v. Medina, 749 F. Supp. 59 (E.D.N.Y. 1990).

172. 44 M.J. 646 (A.F. Ct. Crim. App. 1996).
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specimen was not urine, it was not confirmed by the drug labo-to center around whether the presence of the drug could be
ratory until approximately one month latét. By the time the  explained by other than knowing ingestion, such as passive
command learned of the discrepancy, the window of detectionexposuréé which the court held went to the weight to be given
had passed making it unlikely that the accused’s urine wouldthe evidence and not its admissibility.
test positive for cocaine. The command then looked into the
possibility of testing the accused’s hair for the presence of As the court concluded, “with proper controls, chain of cus-
drugs. tody, scientific methodology and instruments of sufficient sen-
sitivity, cocaine found in hair is strongly indicative that cocaine
Pursuant to a valid search authorizatifrgbout one hun-  was at some point ingested by the subject and may be properly
dred hairs were subsequently seized from Bush’s head, testedionsidered as evidence of wrongful u§8."When faced with
and reported positive for the presence of cocaine and its metabeircumstances similar to thoseBush counsel may consider
olite, benzoylecgonin&> At trial, the military judge admitted  using hair analysis to prove or corroborate the use of drugs.
the test results and expert testimony regarding hair analysisTest results can also quantify the amount of drug use, which can
Bush was convicted of dereliction of duty for failing to provide then be used to bolster or refute an accused’s innocent inges-
a urine specimen and for use of cocdifie. tion/passive inhalation defense as well as support or attack
claims that “this was my one and only time, sir. You've got to
On appeal, Bush argued that hair analysis is unreliable ancelieve me.*®3
does not satisfy the test for admissibility of scientific evidence

under MRE 70277 The AFCCA held that the military judge Discerning Fact From Fiction. Use of Polygraphs In
did not abuse his discretion in permitting qualitative and quan- Courts-Martial

titative analysis of the hair sample to go before the members

and affirmed the convictioh® The court noted there was no Under the 196Manual for Courts-Martial polygraph

dispute at trial about the foundational principle of hair analy- test$® were explicitly declared to be inadmissibie.This bar
sis1’”® There was also no dispute that mass spectrometry, thevas omitted from the Military Rules of Evidence when promul-
specific test employed by the laboratory, can reliably and val- gated in 1980, leaving admissibility of such evidence subject to
idly detect the presence of cocalffeThe only dispute seemed the same rules governing the civilian federal cotiftahich

173. The government introduced evidence at trial that the accused was capable, as a result of his medical trainingeif catieeserization. In otherwords, he
was capable of replacing the urine in his bladder with a saline solutioat 647. Ouch.

174. Submission of a substituted specimen justifies a subsequent order to submit a valid specimen, and that subsegunelst andbesame legal footing as the
original. United States v. Streetman, 43 M.J. 752 (A.F. Ct. Crim. App. 1995).

175. Bush 44 M.J. at 648.
176. Id.
177. Military Rule of Evidence 702 provides as follows:

If scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or tcedet@chin issue, a
witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the fopmiohar otherwise.

MCM, supranote 2, M.. R. Evip. 702.

178. Bush 44 M.J. at 652.

179.SeeSamuel J. RolDrug Detection by Hair Analysig\rmy Law., Jan. 1991, at 10-11. The author writes as follows:
As blood circulates through the hair, it nourishes the hair follicle. If drug metabolites are in the blood, they wilbipe@imrthe core of the
hair in amounts roughly proportional to those ingested. Those traces remain in the hair as it grows out of the headabha oatmately
one-half inch per month. Because the hair itself contains the drug, the ingester cannot wash them away. The drug doeetalbdiiteisish

with time and will exist until the actual hair is destroyed.

Rob’s article provides a superb examination of the advantages and shortcomings of hair testing in relation to urinpplfistii® &0 courts-martial practice,
and is must reading for military counsel.

180. As the court astutely noted, the question of whetherésencef the cocaine metabolite in a hair analysis tends to prove that the subject use8ushgs (
logically and scientifically discrete from whether tilesenceof the cocaine metabolite in a hair sample tends to prove that the subject did not usNidromgs) (
Bush 44 M.J. at 650.

181. Id. at 651.

182. Id; see alsdarl Warner,Hair Analysis-Overcoming Urinalysis Shortcominggmy Law., Feb. 1990, at 69-70.
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essentially require that expert testimony be based on generallpecoming a jurisdiction in which the admission of such evi-
accepted scientific principlé¥. In United States v. Gipsdff dence was banned totall{?®

the Court of Military Appeals found th&trye v. United States

had been superseded by the Military Rules and was not an inde- While intended to remove all judicial discretion in weighing
pendent standard for admissibility. Rather, the focus on the the legal and logical relevance of polygraph evidence, MRE
admissibility of novel scientific evidence in general, and poly- 707 has, in recent years, been one of the more frequently dis-
graphs in particular, is whether the evidence will “assist the trier puted provisions of the military rulé®. Adoption of a per se

of fact to understand the evidence or to determine a fact inrule that excludes potentially exculpatory polygraph testimony
issue.® After Gipson the trend seemed to point to potential “was bound to result in any number of constitutional due pro-
acceptance of polygraph evideri€e.The impact ofGipson ces$®™ and compulsory processclaims.”® In United States
was short lived, however, and with the promulgation in 1991 of v. Scheffel® the CAAF finally concluded that wholesale exclu-
MRE 70712 the military courts “went from being one of the sion of polygraph evidence under a per se rule is unwar-
most liberal federal jurisdictions on polygraph evidence to ranted®®

183. Current scientific methods can test for the presence of marijuana, cocaine, opiates, methamphetamines, barbR@RtéBaanmdjartner, Hill, & BlahtHair

Analysis for Drugs of Abus84 J. BrensicSci. 1433 (1989). Hair sampling is less invasive than urine testing and is easily collected under close supervision without
the embarrassment of providing a urine sample. There is a wider window of detection. Hair analysis can show pattertuaiedofagmi However, no Department

of Defense Forensic Toxicology Drug Testing Laboratory is currently performing hair analysis. If counsel want to use/sigirtheglwill likely have to send the
sample to a civilian laboratory to perform the test, which is relatively expensive at about $60 per test. TelephonenitteBriedames Jones, Deputy Commander,

Ft. Meade Forensic Toxicology Drug Testing Laboratory (Nov. 4, 1996). One such laboratory is Psychemedics Corporationsa280sklss Avenue, Suite 200,
Cambridge, Massachusetts 02138. Tel. 617-868-7455.

184. The polygraph is a device which objectively measures and records physiological changes in an individual. John Jr.QdifiteasnRule of Evidence 707:
A Bright-Line Rule That Needs to be Dimm&d40 M. L. Rev. 65, 68 (1993). The polygraph machine is an electronic instrument comprised of four components:
the nomograph chest assembly which measures inhalation/exhalation ratio; the galvanic skin response [graph] which me@siseanskirand perspiration
changes; the cardiosimulgraph which measures blood pressure and pulse rate; and the kimograph, which moves the chatepdpeatat @ permit recordation
of the examinee’s reactions. United States v. Rodriguez, 34 M.J. 562, 563 (A.C.M.R. 1991).

185. “The conclusions based upon or graphically represented by a polygraph test and the conclusions based upon, aadtshef stetgrarson interviewed made
during, a drug-induced or hypnosis-induced interview are inadmissible in evidence in a trial by court-mastiahl #Mdr CourtsMARTIAL, United States, 1 142e
(rev. ed. 1969).

186. Rancis A. GiLLIGAN & FRrebric|l. LEDERER CourRT-MARTIAL PRocEDURE855 (1991).

187. Frye v. United States, 293 F. 1013 (D.C. Cir. 1923) (polygraph evidence inadmissible because it is not generallyittuoethiedcientific community).

188. 24 M.J. 246, 253 (C.M.A. 1987) (accusetitied to attempt to lay a foundation for admissibility of favorable polygraptheene).

189. Id. at 251.

190. MCM,supranote 2, M. R. Bvip. 702.

191. See, e.gUnited States v. Rodriquez, 34 M.J. 566 (A.C.M.R. 1991) (polygraph results were relevant to credibility of accused ethbésditifnot use cocaine),
rev'd, 37 M.J. 448 (C.M.A. 1993).

192. Rule 707. Polygraph Examinations, provides as follows:
(a) Notwithstanding any other provision of law, the results of a polygraph examination, the opinion of a polygraph examjnefesence
to an offer to take, failure to take, or taking of a polygraph examination shall not be admitted into evidence.
(b) Nothing in this section is intended to exclude from evidence statements made during a polygraph examination whichiseedthis-
sible.
MCM, supranote 2, M.. R. Evip. 707.
193. Canhansupranote 184, at 65 (citations omitted).
194. See infranotes 197-229 and accompanying text
195. U.S. ©nsT. amend. V, provides as follows:
No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictmentlofia Exaadt in
cases arising in the land or naval forces, or in the Militia, when in actual service in time of war or public danger;ary geedbn be subject
for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be ayaitrs¢ $snaselfnor

be deprived of life, liberty, or property without due process of few shall private property be taken for public use, without just compensation.
(emphasis added).
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In March 1992, Airman Edward Scheffer began working as  The AFCCA affirmed the findings and sentence, but
an OSI operative informing on two alleged drug dealers namedawarded one day credit for lack of a timely pretrial confinement
Davis and Fink® On 7 April, Scheffer provided a urine spec- review?%® The court held that MRE 707 was “designed to
imen as part of the normal procedure for controlled informants.assure both fairness and reliability in the ascertainment of guilt
On 10 April, Scheffer submitted to a government polygraph and innocenceé®” and that there was no constitutional right to
examination in which the examiner concluded that no decep-present exculpatory polygraph evidence. The CAAF set aside
tion was indicated®® At his court-martial forjnter alia, the decisiort°®
wrongful use of methamphetamine, Scheffer testified on his
own behalf’? denied knowingly using drugs between the time  The CAAF first noted that the right of an accused to call wit-
he began working for OSI and the time the sample was pro-nesses on his beh®&fand present relevant and material testi-
vided, and claimed he did not know how his 7 April urine spec- mony?° may not be arbitrarily denied. The court said that the
imen tested positivé?? The trial counsel cross-examined “per se exclusion of polygraph evidence offered by an accused
Scheffer about inconsistencies between his trial testimony ando rebut an attack on his credibility, without giving him an
his earlier pretrial statements to OSI. The military judge then opportunity to lay a foundation under Mil. R. Evid. 702 and
denied a defense request to lay a foundation for the admissibilDaubert [v. Merrell Dow Pharmaceuticals] violates his Sixth
ity of the exculpatory polygraph examinati#?h. Scheffer’s Amendment right to present a defen¥é.™A properly quali-
credibility was challenged by the trial counsel during closing fied expert, relying on a properly administered polygraph
argument to the membets. examination, may be able to opine that an accused’s physiolog-

ical responses to certain questions did not indicate decep-
tion."212

196. U.S. ©nsT. amend. VI, provides as follows:
In all criminal prosecutions, the accused shall enjoy the right to a speedy trial and public trial, by an impartial juBtaté taed district
wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to befitifernagdre
and cause of the accusation; to be confronted with the witnesses agairsthane compulsory process for obtaining withesses in his;favor
and to have the Assistance of Counsel for his defense. (emphasis added).

197. Canhansupranote 184, at 75.

198. 44 M.J. 442 (1996) (petition for cert. filed with the U.S. Supreme Court).

199. Id. at 445.

200. Id. at 443.

201. The relevant questions were: (1) have you ever used drugs while in the Air Force; (2) have you ever lied in anyg affdrendtion you have given to OSlI;
and (3) have you ever told anyone other than your parents that you are assistid.OSI?

202. SeeUnited States v. Williams, 43 M.J. 348 (199%)t. denied116 S. Ct. 925 (1996) (accused has no right to introduce polygraph evidence without first taking
the stand, testifying and placing his credibility at issue).

203. Scheffer did testify that he remembered leaving Davis’ house around midnight on 6 April and driving back to himharets Air Force Base. The next
thing he remembered was waking up in his car the next morning in a remote area, not knowing how he Gutibiéeed4 M.J. at 443-444.

204. The military judge denied the request without receiving any evidence; he ruled that the Constitution did not prBheélsidtre from promulgating a rule
excluding polygraph evidence in courts-martial. United States v. Scheffer, 41 M.J. 683, 686 (A.F. Ct. Crim. App. 1995).

205. Trial counsel argued, “He lies. Heis aliar. He lies at every opportunity he gets and has no credibility. Derfiitnelide knowingly used methamphetamine,
and he is guilty of Charge Il.Scheffer44 M.J. at 444.

206. SeeCounty of Riverside v. McLaughlin, 500 U.S. 44 (1991); United States v. Rexroat, 38 M.J. 292 (C.M.Ac&a9dgnied510 U.S. 1192 (19943ee also
Amy M. Frisk, Walking the Fine Line Between Promptness and Haste: Recent Developments in Speedy Trial and Pretrial Restraint Juri8prydenee Apr.
1997, at 14.

207. Sheffer41l M.J. at 692 (quoting Chambers v. Mississippi, 410 U.S. 284, 302 (1973)).

208. Scheffer44 M.J. at 442.

209. Rock v. Arkansas, 483 U.S. 44, 52 (1987).

210. Washington v. Texas, 388 U.S. 14, 23 (1967).

211. Scheffer44 M.J. at 445.
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Despite the broad language used by the c&gtiefferdoes dence?’® Assuming the defense was able to lay a satisfactory
not stand for the proposition that exculpatory polygraph evi- foundation, the court also indicated that the military judge may
dence is now automatically admissible in courts-martial. The condition admissibility of the evidence upon the accused sub-
degree to which the military judge can condition the admissibil- mitting to a government polygraph examinatih.Similarly,
ity of exculpatory polygraph examinations was the subject of if the trial counsel has evidence the accused was shopping for a
two subsequent cases. favorable examination, the military judge can also condition the

admissibility of the exculpatory test by requiring disclosure of

In United States v. Mobl@if the accused was charged with the results of all examinations taken by the accé¥ed.
wrongful use of cocaine. At a pretrial hearing, the military
judge refused to permit the defense to lay a foundation for the Exculpatory polygraphs were again the focudJimited
admissibility of three exculpatory polygraph examinations. States v. Nask! Staff Sergeant Chester Nash was also charged
Mobley thereafter testified it was inconceivable for him to with wrongful use of cocaine. Before trial, he underwent a
ingest cocaine because he suffered from a seizure disorder faodlefense administered polygraph examination in which the
which he was taking prescription medicine. He had been toldexaminer concluded that no deception was indicated. Nash also
by his doctors that using illegal drugs would trigger a seizure, agreed to a government administered test; deception was indi-
risking death¥** He asserted he did not know how the cocaine cated??? The military judge ruled that neither side would be
got in his system. Several coworkers and supervisors testifiecoermitted to present polygraph evidence because of the exist-
on Mobley’s behalf that it would be out of character for him to ence of a bright-line rule--MRE 707. The judge also indicated
use illegal drug8'® The trial counsel attacked Mobley’s credi- that, even without MRE 707, the evidence lacked any probative
bility at length and ultimately argued to the panel that Mobley value because of the anticipated conflict between the two
lied “because he’s got everything at stake in his court-mar-expert$#
tial.”2%6

In setting aside the decision of the AFCCA, the CAAF held

For the reasons stated $thefferthe CAAF held the mili- the military judge’s ruling was wrong on two counts. First, a
tary judge erred in applying a per se exclusionary rule to theper se exclusionary rule is unconstitutioffal Second, the fact
admissibility of polygraph evidené¥. The case was remanded that two experts may disagree does not make their testimony
for a hearing to provide Mobley with the opportunity to lay a inadmissible or indicate that the evidence lacks probative value.
foundation for the admission of his exculpatory polygraph evi- “Conflicting expert opinions are to be resolved by the triers of

212.Id. at 446. The scope of polygraph testimony is properly distinguished from the expert who wants to testify that a detli@ttiéstruth, which is prohibited.
See, e.gUnited States v. Marrie, 43 M.J. 35 (1996) (expert testimony that false allegations from preteen and teenage boys ofl lrasemdewere extremely rare
improperly admitted as comment on victim's credibility); United States v. Cacy, 43 M.J. 214 (1996) (testimony that the@apet ¢he importance of being
truthful and, based on child-victim’s responses, recommended further treatment is an affirmation that the expert beléded sheping the responsibility of the
fact-finder).

213. 44 M.J. 453 (1996).

214. 1d. at 454.

215. Id.

216. Id.

217. Id. at 455.

218. Scheffer44 M.J. at 446-47. A proper foundation would include: (1) evidence of the scientific validity upon which the polygaapt;igiat conscious lying
is stressful and this stress manifests itself in physiological responses which can be recorded and objectivel\saeab/gddinited States v. Piccinonna, 885 F.2d
1529, 1537 (11th Cir. 1989); (2) demonstrating the applicability of the theory to the case at hand; (3) evidence the exsaproyenly qualified based on ability,
experience and educatiseeW. Thomas Halbleib).S. v. Piccinonna: The Eleventh Circuit Adds Another Approach to Polygraph Evidence in the Federal System
80 Kv. L.J. 225, 226 (1991); (4) evidence the equipment was functioning properly on the day of the test; (5) evidence suppalitiity tifehe questioning tech-
nigue;see, e.g.United States v. Cato, 44 M.J. 82 (1996) (inartful questions posed by examiner called for legal conclusions not undsjlyargl fé&) evidence
supporting the reliability of the resultsge, e.g.United States v. Berg, 44 M.J. 79 (1996) (results unreliable where accused employed countermeasures before and
during the examination).

219. Mobley 44 M.J. at 455.

220. Id.

221. 44 M.J. 456 (1996).

222.1d. at 457.

223. Id.
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facts after evaluating them in the context of the totality of the examinations offered by an accused to bolster the credibility of
evidence and after proper instructions by the military jud@fe.” his in-court testimony. Yet to be resolved are questions regard-
ing the admissibility of polygraph examinations of witnesses

Where do these polygraph cases leave the trial practitionerdther than the accus®dand the government’s unilateral use of

Assuming the accused has testified and his credibility is polygraph results to impeach the credibility of the accused’s in-

attacked, he is entitled to lay a foundation for the admission ofcourt testimony=°

an exculpatory polygraph examinati&f. If the defense suc-

cessfully lays the foundation, the military judge can still condi- A Rose by Any Other Name is Still a Rose, Unless it is An

tion admissibility upon the accused’s agreement to submit to a Abused Rose?' Use of Dysfunctional Family “Profile”

government-administered polygraph. The military judge can Evidence In Child Abuse Cases

also require the admission of all test results if there is evidence

the accused has been shopping for a favorable examination. The Supreme Court has sanctioned the use of “profile” evi-

Most importantly, if eventually called as an expert witness, the dence to satisfy the Fourth Amendment requirement for reason-

polygrapher’s testimony should be limited to the absence ofableness in investigatory stof#8,and military courts have

indicia of deception at the time of the examinati&from allowed expert testimony regarding characteristics displayed
which the factfinder would then draw any inference concerning by victims of sex offense®® Testimony about offender profiles
the credibility of the accused’s in-court testimaétty. or other similar classifications of an accused, however, has

almost always been deemed inadmissiffidn United States v.
While Schefferand its progeny have gone far in desiccating Pagel?3®the CAAF has apparently taken a short detour off the
the floodwaters of constitutional attacks on MRE 707, the mil- narrow “profile path” and affirmed the use of expert testimony
itary practitioner should be advised that the issues in these casesoncerning the dynamics of an incestuous child sexual abuse
were limited to the admissibility of exculpatory polygraph situation.

224. 1d.
225. Id. at 458 (quoting United States v. Dock, 35 M.J. 627, 635 (A.C.M.R 1882), 40 M.J. 112 (C.M.A. 1994)).

226. But seeUnited States v. Baker, 45 M.J. 538 (A.F. Ct. Crim. App. 1996) (no constitutional right to present polygraph evidencet torediydity on motion
in limine).

227. Scheffer44 M.J.at 446.

228. As one commentator has noted, “herein lies the danger of polygraph evidence. If the expert is allowed to tespicifictijgestions posed to the accused
and the responses, this will necessarily lead to a direct inference of guilt or innocence, coming perilously close to tmesulénmage issue in the case. Instead of
a fact-specific rendition of the relevant questions, the proponent of the polygraph should be limited to generalized infspetfio enough to avoid confusion.”
For example:

Defense Counsel: What type of questions did you utilize during the examination?
Polygrapher: Questions were put to PVT Boone relating to possible acts of misconduct.
Defense Counsel: What were PVT Boone’s responses?

Polygrapher: The responses reflected a denial of misconduct.

Defense Counsel: Do you have an opinion as to the credibility of the responses?
Polygrapher: In my opinion, PVT Boone was non-deceptive in his responses.

Canham supranote 184, at 98.
229. Scheffer44 M.J. at445. For example, can the defense use a co-accused’s or a victim’s deceptive examination to impeach her in-court testimony?
230. Id. For example, the accused fails a polygraph examination in which one of the relevant questions was whether he was af the sdere. At trial, the
accused testifies he was somewhere else at the time of the offense. The defense does not introduce any polygraph evilergpeve@aent impeach the
accused’s in-court denials with expert testimony that the accused’s responses during the polygraph examination indi¢atéd decept
231. What's in a name? that which we call a rose,

By any other name would smell as sweet;
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Technical Sergeant Kenneth Pagel was charged with various
sex offenses committed on his natural daughter. At trial, the In Pagel the court concluded the evidence was, instead,
government called an expert witness who testified concerningused to explain the behavior of the victim on the assumption
the common dynamics and characteristics of a family where sexhat she had been abused by someone, not necessarily the
abuse has occurré#. After setting forth these factors, the trial accused. Using “profile” evidence to explain the counter-intu-
counsel then asked the expert, without objection, for a “point- itive behavioral characteristics of the victim was permissile.
by-point comparison of how [Pagel’s] family picture reflected
the key elements of that [profile}¥” The expert then matched Are these distinctions without substance? As Judge Darden
the specifics of Pagel's family life to the family where abuse so perceptively concluded in his concurring opiniorPagel
might have occurre®#® On appeal, Pagel alleged error, claim- “I am unconvinced thaBanksis distinguishable; indeed, it
ing that profile evidence of a dysfunctional family is specifi- seems to me to be entirely on point in every w&y.Regard-
cally prohibited byUnited States v. Bank¥. less, the court seems to have widened the shoulder of the child
sexual abuse evidentiary highway by allowing dysfunctional
To the casual observer, it would appear that the expert testifamily “profile” evidence, albeit under the apparent limited cir-
mony admitted inPagelwas exactly the type of evidence as cumstances of explaining the victim’s counter-intuitive behav-
presented iBanks namely, the trial counsel’s presentation of a ior.24
characteristic profile of child sexual abuse and then relying on

the profile to bolster the government’s case establishing?uilt. In Pagel the court has hopefully stretched the boundaries of
The court, however, was able to distinguish the cases in affirmpermissible “profile” testimony to its rational limits. While the
ing Pagel’s conviction. court did reconcileiPageland Banks though somewhat disin-

genuously, trial counsel should still be cautioned to tread care-

The risk factors iBBankswere not being used to support the fully before entering this evidentiary quagmire. A slip of the
credibility of the daughter’s accusations or to explain her tongue may turn otherwise admissible testimony focusing on
admitted unusual behavior. Instead, the “profile” was offered the victim into inadmissible “profile” evidence focusing on the
to present the accused’s family in a situation as ripe for childaccused, including argument that the dynamics of the accused’s
sexual abuse, in effect purporting to present characteristics of damily conclusively establish that abuse occurred. A rose by
family that included a child sexual abuser.Blanks the “pros- any other name.
ecution’s strategy of presenting a ‘profile’ and pursuing a
deductive scheme of reasonift@nd argument to prove Banks’
a child abuser was impermissibké?”

236. These characteristics purportedly include: (a) the child’s role includes responsibilities commonly associated w(ith tuitdationship between mother and
daughter is usually strained; (c) the mother is very emotionally passive and dependent on her husband; (d) the fattiegigiootidinits for the child and is not
being a good disciplinarian; (e) the child is running wild; (f) substance abuse is present; (g) marital conflict existbenedafie)apparent sexual difficulties between
the mother and father. United States v. Pagel, 40 M.J. 771, 774 (A.F.C.M.R. 1994).

237. Pagel 45 M.J. at 70 (Darden, S.J., concurring).
238. Id.

239. 36 M.J. 150 (C.M.A. 1992). Sergeant Russell Banks was charged with the rape and sodomy of his seven-year olceddergletticdmmitting the acts.
During its case-in-chief, the government called an expert witness who explained, over defense objection, the profiles @aitnting the dysfunction of child
sexual abuse and the behavior of a sexually abused child. The expert opined there were several risk factors that rielredsechiéd being a victim. These
include: only one biological parent, a stepfather in the family, and marital dysfunction. The Court of Military Appeaid tiegease of a “profile” to show it was
more likely than not that Banks abused his daughter; that is, to establish guilt or innocence. The court reversed tre convicti

240. Id. at 163.

241. The trial counsel used a syllogism to prove Banks’ guilt. The major premise was that families with the profilenpiresesatsad risk of child sexual abuse.
The minor premise was that Bank’s family fit the profile, leading the panel to draw the conclusion that Banks was a ahild .adus@2 n.11.

242. 1d. at 163.

243. Unlike Banks, Pagel did not object to the family profile testimony or to whether the characteristics of his famibafietim of that profile. He only objected
to counsel’s actually comparing the family to the profile point-by-point. As Senior Judge Darden indicated in his compinioimg?@gel’s objection was forfeited,
absent plain errorPagel, 45 M.J. at 71.

244. 1d.
245. In this regard?agelis consistent with the belief by some, including this author, that child sexual abuse cases have their own special se¢ef eutggnited

States v. Johnson, 35 M.J. 17, 18 (C.M.A. 1991) (“Especially in child abuse cases, information is often imprecise, andazewt®stling with testimonial bound-
aries”).
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Tell Me Why It Hurts. The Medical Diagnosis and Treat- overcome this challenge? Wnited States v. Siroky? the
ment Hearsay Exception in Child Abuse Cases CAAF set forth some suggestions.

However well a child-victim testifies in court, an aggressive,  Staff Sergeant James Siroky and his wife, a native Filipina,
prepared trial counsel will always want to bolster that testimony had, by most accounts, an abusive and contentious maffiage.
with supporting evidence. Although such corroboration may Most of their problems centered around Mrs. Siroky’s repeated
include medical and physical evidence, expert psychologicalthreats to report the accused to the authorities for abuse if he did
testimony concerning delayed reporting, and even thenot give her money and grant her desire to return to the Philip-
accused’s own admissions, some of the most powerful evidenceines with their twenty-nine-month-old daughtef®J.Mrs.
in child sexual abuse cases lies in the child’s prior out-of-court Siroky eventually filed for divorce, seeking custody of their
hearsay statememt$. One of the most common exceptions to daughter. Mrs. Siroky’s attorney thereafter sent J to a child
the general hearsay ban used in child abuse prosecutions itherapist “experienced with treating psychological trauma asso-
statements made for purposes of medical diagnosis or treateiated with sexual abusé®® During several of their sessions
ment24 together, J verbalized and demonstrated sexual abuse. At

Siroky’s subsequent court martial foxter alia, s the rape and

This exception requires the proponent to show that: (1) anysodomy of his daughter, the military judge allowed the therapist
statements were made by the child for the purpose of medicato testify to certain admissions made by J, which constituted the
treatment or diagnosis (medical purpose prong); and (2) thegovernment’s only evidence of the sodomy charge and the only
child made the statements with some expectation of promotingevidence of penetration supporting the rape ch&rge.
his or her well-being (expectation of treatment pro#t§).

“While the expectation of the treatment prong is generally not  The CAAF affirmed the AFCCA's decision setting aside the

a problem with adults and older children who can easily recog-findings of guilty as to the sodomy and rape offenses. Although

nize health care practitioners, and intuitively appreciate theJ’'s statements may have satisfied the medical purpose #fong,

incentive to be truthful?*® small children typically cannot  there was insufficient evidence to show that J made the state-

articulate that they were aware the statements were pertinent tmments with an expectation of promoting her well-béefig.

successful treatment and would promote their well-b&hg.

While a formal affirmation by the child that he or she expects In child sexual abuse cases where counsel are attempting to

some benefit is not a per se requirement for admisgidrow introduce statements under the medical treatment exception to

can a proponent of medical diagnosis and treatment statementhie hearsay rule§irokysuggests several things to ensure their
admission. First, the court suggested that someone, like a

246. Lucy Berliner and Mary Kay Barbiefihe Testimony of the Child Victim of Sexual Assd0It). Sc. Issues125, 130 (1984).

247. The military rules permit admission of hearsay statements “made for purposes of medical diagnosis or treatmeritingdralcal history, or past or present
symptoms, pain, sensations, or the inception or general character of the cause or external source thereof insofar apeetasamtatol\diagnosis or treatment.”
MCM, supranote 2, ML. R. Evip. 803(4).

248. See, e.gUnited States v. Faciane, 40 M.J. 399 (C.M.A. 1994); United States v. Armstrong, 36 M.J. 311, 313 (C.M.A. 1993); UnitedXbigtey, 35 M.J.
347 (C.M.A. 1992).

249. United States v. Siroky, 42 M.J. 707, 711 (A.F. Ct. Crim. App. 1995).

250. In cases involving small children, who do not themselves seek medical treatment but instead are brought by sotheamenelstehe some evidence that the
child understood the doctor’s role in order to trigger the motivation to provide truthful inform&smtinited States v. Barrett, 8 F.3d 1296, 1300 (8th Cir. 1993).

251. United States v. Ureta, 44 M.J. 290 (1986jt. denied117 S. Ct. 692 (1997).
252. 44 M.J. 394 (1996).

253. Although Mrs. Siroky testified the accused was a heavy drinker who became physically abusive, she was describediviguadsai trial as being dishonest,
manipulative, and emotionally abusive to the accusedat 395.

254. |d.

255. Siroky 42 M.J. at 709.

256. Siroky was also found guilty of two specifications of assault and battery on his wife. The charge and specificatidfisnveelron appeal.
257. Jdid not testify and there was no attempt by either party or the military judge to call her.

258. As the Air Force court noted, “[ulnquestionably, Mrs. Clifton [the therapist] needed J to speak to her in ordéefapy'sa progress. We conclude, as did
the military judge, that J's statements were for the purpose of medical diagnosis or treaBimeky.42 M.J. at 711.
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mother or father, explain to the child why he or she is going to child-victim during the course of the examination are usually

see the doctor, the importance of the treatment, and that thavailable for counsel’'s use as substantive evidéic8iroky

child needs to tell what happened in order to feel b¥&Sec- sets forth several things counsel can do to lay the proper foun-

ond, the court recommended that caretakers specifically iden-dation to admit them under the medical diagnosis or treatment

tify themselves as doctors, nurses or other medicalexception to the hearsay rules.

professionalg! tell the child the purpose of the examinatién,

and engage in activities that would be construed by the child as Conclusion

treatmeng®® Third, the court implicitly recommended the mil-

itary judge make express findings of fact as to the evidence sub- It is beyond peradventure that mastery of evidence is a nec-

mitted on both prongs of the medical diagnosis and treatmentessary task for the successful military trial practitioner. While

hearsay exceptiofi not intended as a substitute for a more comprehensive and indi-

vidualized reading of the cases, this article has attempted to dis-

Due to the reluctance of a child-victim to testify at trial, till the practical import of several of the more interesting

counsel are inevitably required to rely on exceptions to thedevelopments in evidence during the last year. How the spin

hearsay rule. Because medical examinations are conducted axctually “plays in Peoria” is left for another day.

a matter of course in sexual abuse cases, statements made by the

259. For example, the court noted the therapist did not present herself as a doctor or was otherwise there to helpe ihtrfzdticed herself to J as “Ms. Lindy,”
and asked J if she would like to have some fun playing with her toys. The record did not indicate that the therapistdvasatressvise was identified as a medical
professional. She did not engage in any activities which J could construe as treatment and the interviews were corrdoatefdll@davith toys. Siroky 44 M.J.

at 399-401.

260. Id. at 400-401.

261. Id. at 401 The scope of Mil. R. Evid. 803(4) is not limited to doctors, but may include statements to other health care practitibesrpists. United States

v. Cox, 45 M.J. 153 (1996). Statements made to a family counselor, social worker, clinical psychologist, psychothethpispractdgioners of the healing arts

may also qualify for admission under Rule 803(4). “It is the purpose of the assertion, i.e., to aid in medical diageasizeot,tnot the identity of its immediate
recipient, that excepts it to the hearsay ruleAviD F. BNDER, HEARSAY HAanDBOOK 176 (3d ed. 1991%ee alsdJnited States v. Morgan, 40 M.J. 405 (C.M.A. 1994),
cert. denied115 S. Ct. 907 (1995) (MRE 803(4) not limited to medical doctors; key factor is motive and perception of patient).

262. The doctor, or other professional, should note the child’s understanding in the medical records.

263. See alsoUnited States v. Henry, 42 M.J. 593 (Army Ct. Crim. App. 1994). A fifteen year old victim’'s consent to rape protocol exabenatise she had
been told that “medical evidence had to be gathered in these types of allegations,” evidenced a belief that the examavamsinualtion of the ongoing criminal
examination and statements to the doctor implicating her father were not provided with an expectation of treatmentwnfosehef medical diagnosis. The court
recommended that any statements obtained from the victim during the course of the investigation be taken after she dizsl rewhthbrat any law enforcement
personnel accompanying the victim to the medical facility remain outside the examining room during the examination.

264. Siroky 44 M.J. at 398.

265. See alstJnited States v. Yazzie, 59 F.3d 807 (9th Cir. 1995) (out-of-court statement of child’s parent made to medical persampesiesopobtaining medical
treatment admissible under Fed. R. Evid. 803(4)).
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New Developments in Sentencing

Major Norman F.J. Allen 11l
Criminal Law Department
The Judge Advocate General’s School, United States Army
Charlottesville, Virginia

Introduction Presentencing Evidence
Review of courts-martial sentencing cases decided over the R.C.M. 1001(b)(2): Personal data and character
past year reveals a trend to bring more information before the of prior service

sentencing authority. A broader view of rules governing admis-
sibility of evidence during presentencing provides the sentenc- Rule for Courts-Martial 1001 sets forth the presentencing
ing authority with additional information to consider when procedure for courts-martial and provides a framework for
determining an appropriate sentence for the accused. review of developments in sentencing. One method for trial
counsel to provide information to the sentencing authority is
At a time when the overall number of courts-martial is in through personnel records, which “reflect the past military effi-
decliné and contested cases are even less common, one of theiency, conduct, performance, and history of the accuséd.”
most fertile areas for advocacy is the presentencing phase of &nited States v. Weatherspoofwllowing convictions on sev-
court-martial. The presentencing phase includes informationeral drug charges, the trial counsel offered under R.C.M.
from all phases of the court-martial process, from investigation1001(b)(2) a record of a prior Article 15 of the accused for use
to trial on the merits to the providence inquiry in a guilty plea. of marijuang The prosecution retrieved the Article 15 record
In addition, Rule for Courts-Martial (R.C.M.) 100duthorizes from the Investigative Records Repository (IRR), United States
each side to present matters to aid the court-martial in determinArmy Central Security Facility, where it was maintained under
ing an appropriate sentence. This article reviews some of theegulations for that facilit§.
recent decisions that affect the presentencing procedure at
courts-martial and the validity of punishments that a court-mar-  In finding that the military judge improperly admitted the
tial may adjudge. prior Article 15, the Army Court of Military Review (ACMR)
identified Army Regulation 640-2tas “the controlling Army
regulation for personnel records.The court identified three
records created and maintained to document a soldier’s military
service: the Official Military Personnel File (OMPF), the Mil-
itary Personnel Records Jacket (MPRJ), and the Career Man-
agement Individual File (CMIFY. The court inVeatherspoon

1. InFiscal Year 1992 (FY92) the total number of general, bad conduct special, and special courts-martial was 1,78hemé&M®ér was 1,220; and in FY96
the total number was 1,146. In each of those years over half of the courts-martial tried were guilty plea cases. ©ffilglobffCourt, United States Army Legal
Services Agency, Falls Church, Virginia.

2. ManuaL For Courts-MARTIAL, United States, R.C.M. 1001 (1995 ed.) [hereinafter MCM].

3. Id. at 1001(b)(2).

4. 39M.J.762 (A.C.M.R. 1994).

5. Id.at767.

6. Weatherspoar89 M.J. at 767; eeDer T oF ARMY, REG. 381-45, MLITARY INTELLIGENCE: INVESTIGATIVE RECORDSREPOSITORY(IRR) (10 Aug. 1977).

7. On 5 October 1994, the National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, 108 Stat. 26&8(ig#)he names of the United
States Courts of Military Review and the United States Court of Military Appeals. The new names are the United Staté<C@mints é\ppeals and the United
States Court of Appeals for the Armed Forces, respectively. For the purpose of this article, the name of the court apueitiner case was decided is the name

that will be used in referring to that decision.

8. DePT oF ARMY, ReG. 640-10, BRSONNEL RECORDSAND IDENTIFICATION OF INDIVIDUALS : INDIVIDUAL MiLITARY PERSONNEL RECORDS(31 Aug. 1989) [hereinafter AR
640-10].

9. Weatherspoar89 M.J. at 767.

10. Id.
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further examined the purpose of the records repository androom for counsel to litigate limitations on admissibility of
found the IRR existed to maintain counterintelligence investi- records of prior disciplinary actions against an accused.
gative files, not personnel records reflecting a soldier’s ser-Though Judge Gierke concurred in the resulDavis he did
vice!! If the record did not exist for the purpose called for not acquiesce in the prosecution’s use of personnel records
under R.C.M. 1001(b)(2), i.e, to reflect the character of servicebeyond those set forth iR 640-10 He focused on R.C.M.
of the soldier, then it would not constitute admissible presen-1001(b)(2) as authorizing use of records kept in accordance
tencing evidence. with departmentakegulations, in contrast with regulations of
local field commands, such as the USBBLhe concurrence in
Unlike the ACMR inWeatherspoonthe Court of Appeals  Davisalso examined whether the proffered evidence is in fact
for the Armed Forces (CAAF) iunited States v. Davksdid the relevant evidence in evaluating admissibility of a personnel
not limit its review of personnel records to those identified in record under R.C.M. 1001(b)(2). “The relevant record,” noted
AR 640-10and the court upheld the prosecution’s use of a Dis- Judge Gierke, “is the record of action taken . . . not the board’s
cipline and Adjustment (D&A) Board Repétiat sentencing.  recommendation or the evidence supporting that recommenda-
Davis was an inmate at the United States Disciplinary Barrackstion.”2° While leaving these issues open for defense counsel to
(USDB) at Fort Leavenworth, Kansas, when he was convictedpursue, the concurrence agreed that the defense counsel’s lim-
of attempted escape from that facility in 1993. The trial counsel ited objection had waived the issue of the D&A Board Report’s
offered as an exhibit the D&A Board Report to show Inmate admissibility under R.C.M. 1001(b)(®).
Davis’ “service record as a prisoner” under R.C.M.
1001(b)(2)}* Defense counsel objected to the proffered evi-  Trial practitioners should continue to scrutinize documen-
dence, but premised the objection on R.C.M. 1001(b¥(3), tary evidence closely to ensure it meets the strictures of R.C.M.
arguing that the D&A Board Report did not constitute a crimi- 1001(b)(2). For the less frequently encountered document,
nal conviction within the terms of the rule. On appeal, the such as the D&A Board Report Davis trial counsel should
defense further argued the report did not constitute a personnedeek to link the document to a departmental regulation calling
record?!® for the record in question. In offering additional documentary
evidence, trial counsel should not seek to introduce otherwise
In upholding the trial court's admission of the D&A Board inadmissible evidence simply by including it as part of a record.
Report, the CAAF noted that USDB Regulations provided for Counsel should examine the purpose of the document offered
maintenance of a prisoner’s correctional treatment file, andand focus on the record of action itself rather than on a docu-
records of this type are within the R.C.M. 1001(b)(2) descrip- ment containing a recommendation for action.
tion of personnel record$. The CAAF declined the opportu-
nity to examine the scope of records admissible under R.C.M. For defense counsel, the lessoalisis clear--be specific
1001(b)(2). Instead, the court held defense counsel waived thén objections! Make the trial counsel clarify the basis on which
issue by objecting to the evidence only on the basis that it didthe prosecution relies to admit the document under R.C.M.
not constitute a prior conviction. “This objection is clearly 1001(b), and respond directly to that provision. The CAAF has
without merit since the D&A Board Report was admitted under clearly shown inDavis it will not step in to cure misplaced
R.C.M. 1001(b)(2),*® noted Judge Sullivan. objections to documentary evidence.

By premising its resolution obavis on waiver due to R.C.M. 1001(b)(4): Evidence in Aggravation
defense counsel’s failure to object specifically, the CAAF left

11. Id. at 768.

12. 44 M.J. 13 (1996).

13. DxPT oF ARMY, ReG. 190-47, e ArRMY CorRECTIONSSYSTEM (15 Aug. 1996).

14. Davis 44 M.J. at 19-20.

15. MCM,supranote 2, R.C.M. 1001(b)(3), permits the trial counsel to introduce evidence of military or civilian convictions of the accused.
16. Davis 44 M.J. at 19.

17. 1d. at 20.

18. Id. at 19.

19. Id. at 20.

20. Id.

21. Id.
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The most active area for review of prosecution sentencing In United States v. Witfthe ACMRupheld admission of
matters is evidence in aggravation under R.C.M. 1001(B}(4). evidence in aggravation where there existed a “reasonable link-
TheManual for Courts-Martiahotes that evidence in aggrava- age” between the offense and the alleged effect that the prose-
tion may include “any financial, social, psychological, and cution sought to introduce at the presentencing ptfagde
medical impact on . . . the victin¥” Army Regulation 27-20 court reached a similar result United States v. Muller?§,
contemplates such impact evidence in directing the trial coun-where uncharged misconduct offered by the prosecution at the
sel to inform victims of crime of their opportunities to provide presentencing phase was deemed “part and pétadithe
evidence at the sentencing phase of the court-martial. Thereharged conduct. Such additional information, reasoned the
are, however, some limitations on R.C.M. 1001(b)(4) evidence.court, “merely informs the court members of the true extent of
R.C.M. 1001(b)(4) requires that the admissible evidence misconduct that was charge#.”
directly relates or results “from the offenses of which the
accused has been found guil&.”In addition, the evidence Several decisions prior to 1996 showed an unwillingness to
must be more probative than prejudiéfalNotwithstanding a  open wide the door for evidence in aggravation.Uhited
relaxation of the rules of evidence at sentenéirgyidence in States v. Wingar® the Court of Military Appeals (CMA)
aggravation still is subject to objection if it is unfairly prejudi- rejected the government’s proposition that, once evidence was
cial to an accused. admissible on the merits of the case under Military Rule of Evi-

dence (MRE) 404(b¥ it wasper serelevant for sentencing
Background purposes under R.C.M. 1001(b)f4)The CMA subjected the
uncharged misconduct evidence to an independent test for

22. MCM,supranote 2, R.C.M. 1001(b)(4), provides, “The trial counsel may present evidence as to any aggravating circumstances tirgdtyorelasulting
from the offenses of which the accused has been found guilty.”

23. Id. at 1001(b)(4), Discussion. “Evidence in aggravation may include evidence of financial, social, psychological, and madical mngost to any person or
entity who was the victim of an offense committed by the accused and evidence of significant adverse impact on the gipgienpdisfficiency of the command
directly and immediately resulting from the accused’s offense.”
24. DeP'T oF ARMY, REG. 27-10, MuTARY JusTicE, para. 18-14(A) (8 Aug. 1994) [hereinafter AR 27-10], requires that,
During the investigation and prosecution of a crime, the . . . trial counsel . . . will provide a victim the earliest possihts significant
events in the case, to include . . . (8) The opportunity to consult with trial counsel about providing evidence in agojfrfivaticral, social,
psychological, and physical harm done to or loss suffered by the victim.

25. MCM,supranote 2, R.C.M. 1001(b)(4).

26. 1d. Mil. R. Evid. 403 provides that, “Although relevant, evidence may be excluded if its probative value is substantialljnedtiyete danger of unfair prej-
udice, confusion of the issues, or misleading the members, or by considerations of undue delay, waste of time, or nertiites pfeumulative evidencdd.

27. 1d. R.C.M. 1001(c)(3) provides that, “The military judge may, with respect to matters in extenuation or mitigation or batte reles of evidence.” R.C.M.
1001(d) states, “If the Military Rules of Evidence were relaxed under subsection (c)(3) of this rule, they may be relaxeebdttahand surrebuttal to the same
degreeld.

28. 21 M.J. 637 (A.C.M.R. 1985). Witt, the accused was convicted of distributing LSD to another soldier, who shortly thereafter, and while under the influence
of the LSD he had ingested, attacked several other soldiers in the barracks with a knife. The assault victims all iediodéeditiding soldier was acting in a
very unusual manner and was unprovoked in his attacks.

29. Id. at 641.

30. 28 M.J. 574 (A.C.M.R. 1989). Mullens the accused was foundiljy of various acts of sodomy from 1983-86 at Fort Richardson, Alaska. In this guilty plea
case, the accused signed a stipulation of fact which indicated additional indecent liberties by the accused againstbenst®79e83 at Fort Campbell, Kentucky.
Though the accused agreed to a stipulation of fact containing information of the earlier acts, the court consideredtgdrhtbsidgiacts under R.C.M. 1001(b)(4).
31. Id. at 576.

32. Id.

33. 27 M.J. 128 (C.M.A. 1988).

34. MCM,supranote 2, Mil. R. Evid. 404(b) provides “Evidence of other crimes, wrongs, or acts is not admissible to prove the chapertssrofraorder to show
action in conformity therewith. It may, however, be admissible for other purposes, such as proof of motive, opportunjtyepeeation, plan, knowledge, identity,

or absence of mistake or accident . . . .” For a more complete discussion of the interplay of Mil. R. Evid. 404(B) antOR1(biy4), see Ralph H. Kohlmann,

Saving the Best Laid Plans: Rules of the Road for Dealing with Uncharged Misconduct Revealed During Providence Amguiiesv., Aug. 1996, at 3.

35. Wingart 27 M.J. at 135-36.
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admissibility as evidence in aggravation at the sentencingthe mother and committed suicide, leaving behind a suicide
phase® The CMA further tightened the inquiry into admissi- note?* At the presentencing phaseRuwst,the trial counsel
bility of evidence in aggravation idnited States v. Gordofi introduced the suicide note pursuant to R.C.M. 1001(b)(4).
In Gordon,the accused was found guilty of negligent homicide,
and at the sentencing phase the prosecution offered testimony The Rustcourt found the murder-suicide to be independent
from the accused’s brigade commander that the actions of thects of the perpetratérnot the accused. Even assuming the
accused undermined confidence of the soldiers in each othemurder-suicide was logically connected to the accused’s con-
and compromised the unit’s primary concern for s&fetyhe viction, the court held the connection was too indirect to qualify
court found the proffered testimony did not properly constitute for admission under R.C.M. 1001(b)(4) and too tenuous when
evidence in aggravation insofar as the findings of guilty only measuring prejudicial impact to the accused against the proba-
arose from negligent acts of the accu¥ebh evaluating admis-  tive value of the evidence at sentencifg.
sibility under R.C.M. 1001(b)(4), the court noted “the standard
for admission of evidence under this rule is not the mere rele- Recent Developments
vance of the purported aggravating circumstance to the
offense.”® The court held there exists a higher standard of = Recent decisions of the courts reflect a trend toward broad-
admissibility in the requirement that evidence in aggravation ening admissibility standards under R.C.M. 1001(b)(4). In
“directly relateto or result fromthe accused’s offensé'” United States v. Jonésthe CAAF upheld the military judge’s
consideration on sentencing of facts related to another charge of
The foregoing precedents led two commentators to note,which Jones had been acquittédarine Corps Lance Corpo-
“the court is likely to apply a demanding test to aggravation evi- ral Jones tested positive for the human immuno-deficiency
dence.*? The CAAF continued to scrutinize evidence in aggra- virus (HIV) during a routine physical examination. As a result
vation inUnited States v. Ruét A court-martial panel  of this medical condition and pursuant to regulation, Jones’s
convicted Major Rust, an emergency on-call obstetrician, of commander counseled him regarding the virus and ordered him
dereliction of duty for failing to go to the hospital emergency to inform future sexual partners of his medical condition.
room and examine an expectant mother complaining of vaginalJones subsequently had sexual intercourse with a married
pain. Subsequently, the woman gave birth prematurely, and thevoman and was charged with adultery and assault with a means
child died a few days later. Distraught over the child’s death, likely to produce death or grievous bodily hefhThe military
the woman'’s lover--and putative father of the child--murdered judge acquitted Jones of aggravated assault, but found him

36. Id. at 136. The accused was convicted of indecent acts on a female under sixteen years of age. The rebuttal evidene@rasstbijah consisted of photo
slides of a former young neighbor girl partially clothed and in provocative poses. The photo slides were found by the theruseéfd three years prior to the
offenses of which he was found guilty at court-martial, and there was no charge relating to the photo slides. The cadmi&ziod of the photo slides may have
had a prejudicial impact and warranted reversal.

37. 31 M.J. 30 (C.M.A. 1990).

38. Id. at 35.

39. Id. at 36.

40. Id.

41. Id.

42. FRancis A. GILLIGAN AND FReDRIC I. LEDERER 2 CouRT-MARTIAL ProcCEDURE48 (1991).

43. 41 M.J. 472 (1995).

44. |d. at 474.

45. Id. at 478.

46. Id. at 478.

47. 44 M.J. 103 (1996).

48. Id. at 103. The issue specified on appeal was: “Whether the Navy-Marine Corps Court of Criminal Appeals erred when ttdppetiahawas not improperly
punished for an offense of which he was found not guilty.”

49. |d. at 104.

50. UCMJ art. 128 (1988). Subparagraph (4)(a)(iii), “grievous bodily harm” means serious bodily injury. It does notiimdudguries, such as a black eye or
a bloody nose, but does include fractured or dislocated bones, deep cuts, torn members of the body, serious damageganstamabther serious bodily injuries.
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guilty of adultery. In imposing sentence for the adultery con- guilty to the second specification--which alleged conduct sub-
viction, the military judge noted Jones’ “disregard for the sequent to that in the first specificatibrand the prosecution
health and safety of an unknown victim and this purposeful withdrew the remaining indecent acts specificafibrt pre-
conduct committed immediately after being made aware of thesentencing, however, the prosecution offered the daughter’s
circumstances . . .%¥ testimony relating to the withdrawn specification. The trial
court admitted the evidence based also on the prosecution’s
The CAAF relied upon the inability conclusively to prevent proffer that themodus operand{under guise of a medical
transmission of the disease in finding Jones’s “medical condi-examination) applied to the indecent acts alleged in both spec-
tion was a fact ‘directly relat[ed] to . . . the offense,” and thus ifications.
admissible under R.C.M. 1001(b)(4). Insofar as the sexual
intercourse exposed Jones’s paramour to the risk of disease, the “Uncharged misconduct,” noted the Coast Guard court, “is
medical condition became a circumstance surrounding thenotipso factoinadmissible as evidence in aggravati&h The
offense3? notwithstanding the acquittal of assault with a means court found the similarities between the specifications noted
likely to produce death or grievous bodily harm. Trial counsel above (same offense, victim, location and proximity in time)
should learn fromJonesthat failure to obtain conviction on a rendered the offenses sufficiently directly related to meet the
charged offense does not mean the evidence in aggravationequirements of R.C.M. 1001(b)(4). Although the accused in
from that offense is necessarily lost. Counsel should examinethis case pled guilty to only a single instance of indecent acts
the relationship of the evidence in aggravation to the otherand not to a course of conduct, the accused’s effort to limit his
offenses and consider offering it at the presentencing phase. criminal liability to a single event “did not preclude the govern-
ment from showing the true extent of the scheme with evidence
The Coast Guard Court of Criminal Appeals (CGCCA) of other transactiong® The closely interrelated evidence and
addressed another type of evidence in aggravation in the prosets probative value in aggravation for sentencing overcame any
cution’s use of evidence of a specification withdrawn by the unfair prejudice to the accuse®.”
government irUnited States v. Hollingsworf Hollingsworth
faced,inter alia, two specifications alleging indecent acts with The decisions idonesandHollingsworthare reinforced by
his daughtet* The two specifications alleged the same offense the decision of the United States Supreme Coukinited
(i.e., indecent acts) with the same victim, committed at the States v. Watts Wattsinvolved a defendant acquitted of some
same location on two occasions close in time, and in bothcharges and convicted of others at trial in federal district Eburt.
instances the accused acted under the ruse of conducting a met@he issue before the Supreme Court concerned the evidence
ical examinatiort® As part of a pretrial agreement, Jones pled related to the acquittafs. The court upheld consideration of

51. Jones44 M.J. at 104.
52. Id. at 104-05.
53. 44 M.J. 688 (C.G.Ct.Crim.App. 1996).

54. |d. at 690. The first specification alleged the accused “placed his hand on his daughter’s breasts,” and the second sipeoifieatithe accused’s “fondling
and placing his hands on his daughter’s clitoris and vagina.”

55. Id. at 692.

56. Id. at 690. This distinction is important in the court’s analysis of the admissibility of the evidence. Because the acts tiefiest specification--later with-
drawn by the government--occurred prior to the acts alleged in the second specification, then the acts of the withdraatrosgegiftally cannot “result from”
the evidence, as one prong of R.C.M. 1001(b)(4) requires. Thus, the court’s analysis is limited to whether or not tHepitéiece “relates to” the specification
of which the accused was found guilty.

57. 1d. at 690 n.2.

58. Id. at 690.

59. Id. at 692 (citing United States v. Shupe, 36 M.J. 431 (C.M.A. 1993)). The court noted that addressing the admissibiléyidéaaehn the pretrial agreement
might lead to another result. For instance, if the parties agreed that “no evidence of the specification will at angffeved by the government,” then a different
result would ensue, as the government would have bargained away its use of the evidence.

60. Id. at 692.

61. No. 95-1906, 1997 WL 2443, at *17 (U.S. Jan. 6, 1997).

62. Defendant Watts was convicted of possession of cocaine with intent to distribute, and acquitted at trial of usimgira fiflation to a drug offense. In the

companion case dfnited States v. Putralefendant Putra was charged with multiple distributions of cocaine, on successive days. At trial, Putra was convicted of
distribution on the first day, but acquitted of distribution on the following day.
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evidence at sentencing of acquitted charges on the broad feder&.C.M. 1001(b)(4) and was therefore admissible. Gargaro was
provision that, “No limitation shall be placed on the informa- an Army company commander deployed to Saudi Arabia and
tion concerning the background, character, and conduct of aKuwait during the Gulf War. As the war ended, units captured
person convicted of an offense which a court of the United enemy automatic rifles, and Gargaro conspired with several of
States may receive and consider for the purpose of imposing ahis soldiers to ship the weapons home as personal war tro-
appropriate sentencé*” The principle behind broad rules of phies’™ On their return to Fort Bragg, Gargaro and the soldiers
admissibility of sentencing evidence is that “highly relevant--if allocated and distributed the riflés.
not essential--to [the judge’s] selection of an appropriate sen-
tence is the possession of the fullest information possible con- Gargaro’s criminal activity in bringing home the rifles went
cerning the defendant’s life and characteristfes.” undetected until local civilian law enforcement conducted an
off-post drug arrest and recovered an AK-47 automatic rifle
In applying the statutory guidance and the ideal of an edu-from a local drug dealer. The ensuing investigation traced the
cated sentencing authority enunciate@ifliams the Supreme rifle to Gargaro’s unit, although it was not apparently one of the
Court held that an acquittal does not prevent consideration ofrifles Gargaro himself had shipped bdtkAs this rifle was not
the facts underlying the acquitted charge by the sentencindinked directly to Gargaro, he contended its ultimate disposition
court when the government proves such conduct by a preponto a local drug dealer was improper evidence in aggravation
derance of the evidenée.The defendant is not subject to a because it did not directly relate to or result from his offefises.
harsher sentence when the sentencing authority considers
acquitted conduct; rather, the sentencing authority can adjudge The CAAF noted the triggering event for the investigation
an appropriate sentence for the manner in which the defendanivas discovery of the weapon possessed by a local drug &ealer.
committed the act subject of the charge of which he stands conThe circumstances surrounding the overall investigation related
victed8” Similarly, in courts-martial, the military judge to Gargaro’s convictions, even though he never had custody of
instructs a panel not to increase punishment for acquitted conthe initial weapon founé. Furthermore, as inollingsworth
duct, by instructing that “a single sentence is to be adjudgedthe weapon’s ultimate disposition “showed the extent of the
only for offenses of which the accused has been conviéted.” conspiracy and the responsibility that this commanding officer
had in the matter’”® The decision inGargaro broadens the
Finally, in United States v. Gargaf8,the CAAF examined  scope of the otherwise limiting language “directly related to or
the events that triggered a criminal investigation and the extentesulting from” in evaluating admissibility of evidence for
of the overall criminal scheme, and found that the evidence metsentencing. As idonesandHollingsworth similarities of

63. United States Sentencing Commission, Sentencing Guidelines for United States Courts, 57 Fed. Reg. 62,832 (dakdlistnidedeurt, a criminal sentence
is imposed by a judge under the federal sentencing guidelines. This situation contrasts with courts-martial under theddeifofridilitary Justice in which a
sentence may be imposed by a court-martial panel and no sentencing guidelines exist so that the military judge or paietdhdiscretion to adjudge a sentence,
from no punishment to the statutory maximum.

64. Watts 1997 WL 2443, at *19. The court cited to 18 U.S.C. § 3661 (1986), which reads “No limitation shall be placed on thémfmwnarning the back-
ground, character, and conduct of a person convicted of an offense which a court of the United States may receive dod ttengideose of imposing an appro-
priate sentence.”

65. Watts 1997 WL 2443, at *19 (quoting Williams v. New York, 337 U.S. 241, 247 (1949)).

66. Id. at *21.

67. Id.

68. DeP'T oF ARMY, PAMPHLET 27-9, MLITARY JUuDGES BENCHBOOK, ch. 2, at 91 (30 Sept. 1996) [hereinaften@isoox].

69. 45 M.J. 99 (1996).

70. Id. at 100. Gargaro was charged with conspiring with several soldiers to possess an unknown number of AK-47 rifles; venatiagoadgr by wrongfully
taking and retaining an AK-47 rifle; possessing an unknown number of AK-47 rifles near or about Fort Bragg, NC; larcenkrafvam number of AK-47 rifles,
military property of the U.S.; conduct unbecoming an officer by unlawfully importing an unknown number of AK-47 rifles idtotdteStates; the above done in
violation of Articles 81, 92, 134, 121, and 133, Uniform Code of Military Justice.

71. 1d.

72. 1d. at 101.

73. 1d.

74. 1d. at 100.

75. 1d. at 101.
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offense, item, time and location open the door for consideration The CMA held it was error for the military judge to permit
of the evidence by the sentencing authority. rebuttal of the accused’s statement on the grounds that it was an
opinion, not a statement of fact subject to rebittalhe pros-

The decisions interpreting and applying R.C.M. 1001(b)(4) ecution, in the court’s view, sought to use otherwise inadmissi-
evidence in aggravation show the courts’ willingness to let the ble uncharged misconduct evidence in the form of rebtittal.
sentencing authority consider more information in determining
an appropriate sentence. Trial counsel should examine the full In a recent decision that took a broader view of what consti-
extent of the offenses of which an accused is convicted andutes a statement of fact subject to rebuttal, the Air Force Court
develop such evidence in aggravation. Defense counsel musbf Criminal Appeals (AFCCA) examined an accused’s evi-
demonstrate and argue the causal relationship between the actience of remorse. ldnited States v. Willi®, the court found
done by the accused and the effects in aggravation alleged byhe accused’s unsworn statement in which he expressed per-
the prosecution are so attenuated as to be inadmissible. sonal remorse to be a statement of fact and upheld admission of

prosecution evidence in rebuttal. Following conviction for,

R.C.M. 1001(c)(2): Unsworn Statement by the Accused inter alia, premeditated murder of his estranged Wffehe

defense introduced copies of letters that Willis sent the victim’s

One of the matters the defense may offer in the presentencfamily expressing remorse. Willis also made an unsworn state-
ing stage is an unsworn statement of the accu§edhe ment expressing his remorse and apologizing to his deceased
accused is not subject to cross-examination on his unsworrwife’s family.8”
statement, but the prosecution may rebut any statements of fact
made by the accuséld.The CMA prescribed limits on the pros- The trial court found, and the AFCCA agreed, that the
ecution’s right of rebuttal idnited States v. Clevelariti.In expression of remorse by Willis constituted a statement of fact,
Cleveland the accused made an unsworn statement. Hewhich was, therefore, subject to rebuttal by the prosecétion.
claimed, in part, “I feel that | have served well and would like Specifically, the trial counsel introduced statements made to
an opportunity to remain in the servicé.' The military judge family members by the accused that reflected “a gloating, sar-
granted the prosecution’s request to offer evidence of prior mis-donic expression of triumph over his crinfé.n addition, the
conduct to rebut the accused’s statenient. prosecution introduced Willis’s response on a questionnaire

that he “was not sorry or never [thought] about it” when asked
about his having done illegal things.The Air Force court

76. Id.

77. MCM,supranote 2, R.C.M. 1001(b)(4).

78. MCM,supranote 2, R.C.M. 1001(c)(2), permits the accused to make an unsworn statement in extenuation, mitigation or to rebutseatéstbptbe pros-
ecution. The accused may limit his testimony or statement to any particular specification of which he has been fouRdrthéltythe accused is not subject to
cross-examination by the trial counsel, or examination by the court-matrtial, on his unsworn statement.

79. 1d. at 1001(c)(2)(C).

80. 29 M.J. 361 (C.M.A. 1990).

81. Id. at 362.

82. Id.

83. Id. at 364.

84. Id.

85. 43 M.J. 889 (A.F. Ct. Crim. App. 1996).

86. Id. at 891 n.1. Willis alsoafced charges at trial of two specifications of assault, one of which was with a means likely to produce death or grigvoastigodil
three specifications of attempted murder; wrongful appropriation of a government vehicle; desertion; two specificatiamaofavialvful order; carrying a con-
cealed weapon and breaking restriction; a second desertion charge for the period of time during his escape; escapg apgnedséstaion; in violation of articles
128, 80, 121, 85, 90, 134, 85 and 95, UCMJ. Willis was also charged, but acquitted, of attempted murder of his wifdiéorimcidzat, two specifications of
obstruction of justice, and communicating a threat to kill another family member.

87. Id. at 901.

88. Id.

89. Id. The statements made to family members were left by the accused, while he was evading capture by law enforcementiapeaof atdlephone answering
machine belonging to the brother of the deceased.
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found such contradictory evidence of the accused’s expressiongscape rebuttal evidence. Willis, the court noted this phrase-
of remorse admissible at trial because adequate informatiorology would only be a semantic difference and would not have
was needed to resolve whether in fact Willis was sérry. altered the court’s decisidh.

Willis differs from Clevelandin the nature of the evidence The decision itUnited States v. Britimposed another lim-
offered in rebuttal. IrCleveland,the trial counsel sought to itation on an accused’s right to make an unsworn statement. In
rebut the accused’s statement that he had served well by introBritt, the AFCCA upheld a military judge who prohibited an
ducing evidence of prior off-duty misconduct by the accused, accused from including in his unsworn statement matter that
through the testimony of another witnéssThe prosecution in  was not extenuation, mitigation, or rebuttal of matters raised by
Willis, on the other hand, offered prior inconsistent statementsthe prosecutiof® Thus, the accused could not explain to the
made by Willis himself to rebut his declaration of remorse at panel his understanding that if the panel did not adjudge a puni-
trial.® The prosecution’s rebuttal evidenceWillis did not tive discharge, then Britt's commander would initiate adminis-
constitute uncharged misconduct in and of itself, but aimed totrative proceedings to discharge BfittThe court specifically
place the accused’s expressions of remorse at trial in contextrejected the contention that an accused’s unsworn statement is
The court left open the issue of how close in time a prior incon-“an unfettered right%
sistent statement must be to rebut an accused’s comments in an
unsworn statement at the presentencing phase. TheBritt court focused on the issue of relevance as the legal

basis for a military judge to limit matters raised by an accused

For the accused who only finds remorse at the time of trial,in an unsworn statemetit.If evidence offered by the accused
Willis gives trial counsel an argument to paint a more completewas not in extenuation, mitigation, or rebuttal of the prosecu-
picture of the accused’s personal feelings about his crime. Theion, then it was not relevant, reasoned the court. The challenge
prosecution’s evidence in this regard is limitedVidilis to the for defense counsel is thus to pigeon-hole statements of the
accused’s own prior inconsistent statements, but zealous triahccused in this regard into one of the authorized categories of
counsel should interview friends, co-conspirators, or fellow evidence. Defense counsel might argue that additional admin-
inmates to find other ways the accused has characterized hisstrative action €.g.,administrative separation proceeding) is
crimes leading up to trial. certainto occur if a specified condition is metg.,no punitive

discharge adjudged). That information, in the defense view,

Defense counsel cannot generally control the bragging,would often be useful for a sentencing authority to consider.
gloating, or even idle musing by an accused about his crime.The AFCCA, on the other hand, dismissed thessibility of
Counsel should, however, pause to consider the availability ofadministrative action as neither extenuatidnor mitigation:®
rebuttal evidence by the accused’s prior statements. But evemnd noted administrative consequences “are inappropriate dur-
careful witness preparation to couch expressions of remorse aihg sentencing*?
trial by the accused in terms of “I think,” or “| feel” may not

90. Id. The questionnaire was given to the accused by a Dr. Waid, apparently during pretrial investigation.

91. Id.

92. 29 M.J. 361, 363 (C.M.A. 1990).

93. Willis, 43 M.J. at 901.

94. Id.

95. 44 M.J. 731 (A.F. Ct. Crim. App. 1996).

96. Id. at 734.

97. Id. at 731.

98. Id.

99. Id. at 734.

100. MCM,supranote 2, R.C.M. 1001(c)(1)(A).

101. Id. at 1001(c)(1)(B).

102. Britt, 44 M.J. at 735. In contrast, however, note the commenisited States v. Boond2 M.J. 308, 314 (1995) (Sullivan, C.J., dissenting)Bdone the
CAAF found ineffective assistance by defense counsel to the prejudice of the accused, and set aside the lower cousa’s toetisisantence. Then-Chief Judge

Sullivan dissented, noting that the military judge knows an accused rarely serves the full sentence but the jury is un¢discatea. Perhaps, according to then-
Chief Judge Sullivan, it is time for “truth in sentencindd:
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In United States v. Sumraf the CAAF acknowledged the ulative.”!? Finally, the court held the additional loss of retire-
relevance at sentencing of collateral consequences in the fornrment benefits did not violate the Double Jeopardy Cfatise
of retirement pay. Such evidence for retirement-eligible servicebecause it was not the court-martial, but the service secretary,
member&* may include evidence that a punitive discharge who denies retirement stattis.
would deny them retirement benefits and the potential dollar
amount subject to 10882 Though recognizing the relevance of There was, however, a clarion call for reform by Judge Sul-

the evidence, the court Bumralldenied constitutional chal- livan again inSumrall*®> He noted the severity of a huge loss
lenges to the loss of retirement benefits that flows from a court-of retirement pay as a by-product of a court-martial sentence.
martial sentenc&® Perhaps, in Judge Sullivan’s view, a new punishment option of

a discharge with no loss of retirement benefits, “would allow

The court found due procé¥sconcerns satisfied by allow-  better and more flexible justice in the present syst&f.”
ing the accused to introduce evidence of his potential loss ofAbsent reform in thélanual however, the task lies ahead for
retirement pay as a matter in mitigatt8hpecause the court defense counsel to urge present collateral consequences as evi-
would have that information to consider in adjudging a sen- dence in mitigation at sentencing.
tence. Second, the CAAF rebuffed Sumrall’s constitutional
challenge that the loss of retirement benefits constituted cruel  R.C.M. 1001(f): Additional Matters to be Considered
and unusual punishmefi®. The court observed the long-recog-
nized effect of dismissal on retirement pay and noted, “forfei- In a guilty plea case, the military judge must question the
ture of pay and retired pay are punishments that are well-accused under oath to determine whether there is a sufficient
recognized punishments at American courts-martt@lThird, factual basis for the plé& The CMA held inUnited States v.
the court denied Sumrall's challenge of loss of retirement payHolt!!8 that statements of an accused made during the provi-
as constituting an excessive fif@nsofar as the projection of  dence inquiry may be used in determining an appropriate sen-
earnings based on predicted life expectancy was “clearly spectence!!® The court based its decision on the provision in

103. 45 M.J. 207 (1996).

104. But sedJnited States v. Henderson, 29 M.J. 221 (C.M.A. 1989), in which the CMA upheld the military judge’s refusal to allow diefense iEvextenuation
and mitigation as to loss of retirement benefits the accused would suffer if he received a punitive discharge, wheredtheaatusast three years away from
being retirement eligible and would have had to reenlist in order to become eligible for retirement benefits. In thosentiesytie court noted, the administrative
consequences in the loss of retirement benefits were so remote as to risk confusing the sentencing authority.

105. Sumral| 45 M.J. at 209.

106. Id. at 208. The court iSumrallsentenced the accused to dismissal and confinement for four years. The CAAF noted the sentence did not include forfeiture of
retirement pay or other retirement benefits, for which there is no expressly authorized punishment ihalewnaher the Uniform Code of Military Justice. The
decision to retire the accused rested with the Secretary of the Air Force, pursuant to 10 U.S.C. § 8911 (1990). Iththisczasepted, the accused had neither
requested retirement nor otherwise been retired.

107. U.S. ©nsT. amend. V. The court focused on the meaningful opportunity to be heard, and found the accused had such an opportunity.

108. MCM,supranote 2, R.C.M. 1001(c)(1)(B).

109. U.S. @nst. amend. VIII.

110. Sumral| 45 M.J. at 210.

111. U.S. ©nst. amend. VIII.

112. Sumral| 45 M.J. at 210.

113. U.S. GnsT. amend. V.

114. Sumrall 45 M.J. at 209. Title 10 U.S.C. § 8911 (1990) states: (a) The Secretary of the Air Force may, upon the officer'stequesegular or reserve
commissioned officer of the Air Force who has at least 20 years of service computed under section 8926 of this tifl®,ysdessf which have been active service

as a commissioned officer.

115. Id. at 211 n.3. Judge Sullivan noted the court lacked jurisdiction to affect the loss of retirement benefits sufferedusetheandahat the accused might have
recourse to the civil courts to seek a remedy.

116. Id. at 218B.
117. MCM,supranote 2, R.C.M. 910(e).

118. 27 M.J. 57 (C.M.A. 1988).
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R.C.M. 1001(b)(4) allowing the prosecution to introduce at the year inUnited States v. Figur&® Figura was a Criminal Inves-
sentencing phase “aggravating circumstances directly relatingigation Command (CID) agent stationed in Korea when he
to or resulting from the offenses of which the accused has beemngaged in a covert scheme for forging checks and obtaining
found guilty.”2° A properly conducted providence inquiry cash'?” Figura entered a plea of guilty pursuant to a pretrial
would also address matters directly relating to the offenses toagreement that included a stipulation of fact. The stipulation,
which the accused entered guilty pleas; therefore, such evihowever, lacked certain facts about dates on checks, when the
dence logically might constitute aggravating circumstanceschecks were cashed, and where the checks were wititten.
under R.C.M. 1001(b)(4¥! As a result, “sworn testimony During the presentencing phase, the trial counsel offered as evi-
given by the accused during the providence inquiry . . . can bedence in aggravation the additional information provided by
received as an admission by the accused and can be provideigura during the providence inquiry. To get the evidence
either by a properly authenticated transcript or by the testimonybefore the panel on sentencing, the trial counsel proposed call-
of a court reporter or other persons who heard what the accuseithg as a witness a spectaf8who observed the providence
said during the providence hearin@” inquiry. Ultimately, the military judge gave the defense three
options for presentation of the relevant mattéte the panel:

In United States v. Irwif? the prosecution submitted a tape (1) the witness testifying; (2) the court reporter testifying, or (3)
recording of the accused’s statements made during the provithe military judge conveying the information in the form of an
dence inquiry. The defense objected, arguing the tape recordinstruction?s!
ing was outside the limitation envisioned biplt.!24 The
CAAF, however, held that the only limitation frddolt was the The court reaffirmed that “information elicited from the
kind of evidence admissible. Thus, so long as that portion of thedefendant under oath during the providence inquiry may be
providence inquiry submitted to the panel met the test for considered during sentencinff?and focused on the procedure
admissibility under R.C.M. 1001(b)(4) and otherwise satisfied to convey such testimony to the panel. “There is no demonstra-
the Military Rules of Evidence, then the prosecution could pro- tive right or wrong way to introduce evidence taken during a
vide it to the panéeg® guilty plea inquiry . . . . The judge should permit the parties ulti-

mately to choose a method of presentatitSh.Tn Figura, the

Whether the military judge abandoned his impartiality in defense agreed to an instruction by the military judge, who then
conveying to the panel statements of the accused during thesummarized the relevant portions of the providence inquiry.
providence inquiry was an issue dealt with by the CAAF this

119. Id. at 60.

120. MCM,supranote 2, R.C.M. 1001(b)(4).

121. Holt, 27 M.J. at 60. The court noted that under some circumstances the providence inquiry may go into uncharged miscomtlentthegg,is an issue of
entrapment. Such evidence of uncharged misconduct might be admissible on the merits under Mil. R. Evid. 404(b), bunecetdaidy be admissible for sen-

tencing. SeeKohlmann,supranote 34.

122.1d. at 60-61. IHolt, however, the trial was by military judge alone, and therefore no additional procedures were necessary to bring thecfttteraeotsed
during the providence inquiry before the sentencing authority.

123. 42 M.J. 479 (1995).
124. 1d. at 481.

125. Id. at 482.

126. 44 M.J. 308 (1996).
127. 1d. at 309.

128. Id.

129. The spectator the prosecution offered to call as a witness was the non-commissioned officer in charge (NCOICyefahin©S$itaff Judge Advocate, who
attended the providence inquiry for the express purpose of being available to testify as to statements made by the agahseprdvidence inquiry.

130. Figura, 44 M.J. at 309. The court noted that the military judge determined initially the matters proffered by the prosecutwinimire stipulation of fact
admitted as part of the guilty plea. The judge then examined the relevance of the prosecution’s proffer of evidencercthre@ioedsed’s statements and overruled
the defense relevance objection although the court disallowed part of the prosecution’s proffer as cumulative or noT heelefehse then withdrew its objection
as to relevance.

131. Id.

132. Id. at 310.
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The defense acceded to the functional equivalent of an oral stip- R.C.M. 1003(b)(3): Fine
ulation of fact presented by the military judgé.

The issue of when a fine is an appropriate punishtffent

Again, trial counsel should pay close attention to the state-faced the Army Court of Criminal Appeals (ACCA) limited

ments of an accused made during the providence inquiry.States v. Smit¢ Smith pled guilty to kidnapping, rape and fel-
Counsel should be attentive for additional facts that aggravateony murder of a two year-old child. As part of the sentéfice,
the offenses of which the accused is ultimately found guilty. the military judge imposed a fine of $100,000, with the follow-
Defense counsel must continue to try and keep an accused oniag enforcement provision: “In the event the fine has not been

tight rein to avoid unnecessary aggravation evidence. paid by the time the accused is considered for parole, sometime
in the next century, that the accused be further confined for 50
Punishments years, beginning on that date, or until the fine is paid, or until

he dies, whichever comes firs¢?’
In addition to reviewing evidence at the sentencing phase

and the effects of courts-martial sentences, two recent decisions In reviewing the law relating to a fine as permissible punish-

addressed direct constitutional attacks on the validity of punish-ment, the court concluded that “there is no legal requirement

ments prescribed in thdanual for Courts-Martial that an accused realize an unjust enrichment for the offense(s)
he committed before a fine may be adjudg&¥.Additionally,
the $100,000 fine imposed was not excessive or disproportion-
ate in light of the heinous offenses the accused comniifted.
Moreover, the court noted Smith agreed to a possible fine in his
bargained-for agreement to avoid the death penalty. The Army
court did, however, find the military judge’s creative fine
enforcement provision represented an effort to circumvent the
parole authority vested in the Secretary of the Affrgnd was
therefore void#? Although the Army court disapproved the
fine enforcement provision iBmith the court approved the
fine itself14®

133. Id.

134.1d.at311. Concurring in the result, Judge Sullivan called for military judges to exercise their authority undeupt@nmte 2, R.C.M. 920(e)(7), Discussion,
“to give the jury a good, exhaustive, accurate, and fair view of the facts in the case so the jury can do its job onameddadis.”

135. MCM,supranote 2, R.C.M. 1003(b)(3).
136. 44 M.J. 720 (Army Ct. Crim. App. 1996).

137.1d. at 721. The military judge sentenced Smith to a dishonorable discharge, confinement for life, forfeiture of all payamzkalland reduction to Private
E1, in addition to the fine.

138. Id.

139. Id. at 722 n.2. The court pointed out the possibility of a fine must be provided for in the pretrial agreement, or be madeh@awoused during the prov-
idence inquiry, in order for a fine lawfully to be adjudged.

140. Id. at 723.
141. Id. at 724; seeDeP 1 oF ArRMY, ReG. 15-130, ARmy CLEMENCY AND ParoLE Boarp, para. 1-4 (9 Aug. 1989).
142. Smith,44 M.J. at 725.

143. Id.
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R.C.M. 1003(b)(10): Death
The Supreme Court held that, once Congress had established
TheManual for Courts-Martialuthorizes imposition of the  a criminal offense and the maximum penalty for that offense,
death penalty*in accordance with the procedures and require- delegation to the President was appropriate to prescribe aggra-
ments of R.C.M. 100%#> Included within R.C.M. 1004 is the vating factors that permit imposition of the death penalty within
requirement that, in order to adjudge the death penalty, a courteonstitutional limitations*® The Court found precedent for the
martial panéf® must find by unanimous vdtéthat at least one  President’s prescription of punishments in Articles 18 and 56,
of the named aggravating factors exists. UCMJ 156 The Court also found delegation in Article 36,
UCMJ, authorizing the President to make procedural rules for
The President promulgated R.C.M. 1004 and the requiredcourts-martiat®” Thus, in light of Congressional delegations in
aggravating factors for a sentence of death by Executive OrdedArticles 18, 36, and 56, UCMJ, the President had authority to
in 198414 In Loving v. United State’s? the United States  promulgate R.C.M. 100%#
Supreme Court upheld the President’s authority to specify
aggravating factors without usurping Congress’ law-making  Finally, the Supreme Court rejected Loving’s challenge that
function1s! any delegation by Congress to the President to prescribe aggra-
vating factors lacked an intelligible principle to guide such rule-
Private Loving was convicted of premeditated murder and making?*® The Court focused not on the sufficiency of guid-
felony murdet®? at Fort Hood, Texas, in 1989. In addition to ance to the President, “but whether any such guidance was
the findings of guilty, and in accordance with the procedures needed,®°given the President’s role as Commander in Chief of
under R.C.M. 1004, a court-martial panel also found threethe armed forces. In that capacity, observed the Court, “the
aggravating factors and sentenced Loving to d®athoving President . . . had undoubted competency to prescribe those fac-
reached the United States Supreme Court on the issue of thors without further guidancé®*
President’s authority to promulgate R.C.M. 1004, and, specifi-
cally, the aggravating factors specified in R.C.M. 100%(c).

144. MCM,supranote 2, R.C.M. 1003(b)(10).
145. Id. at 1004.

146. R.C.M. 201(f)(2)(C) prohibits a general court-martial composed of a military judge alone from trying any persordosariasfwhich the death penalty may
be imposed, unless the charge has been referred to trial as noncapital.

147. R.C.M. 1004(b)(7) requires that all members concur in a finding of the existence of at least one aggravating factor adordege tihe death penalty.

148. Id. at 1004(c).

149. Exec. Order No. 12,460, 49 Fed. Reg. 3,169 (1984). These procedures became R.C $&eMO}], supranote 2.

150. 116 S. Ct. 1737 (1996).

151. U.S. @nsrT. art. |, § 1.

152. MCM,supranote 2, pt. IV, T 43.

153. Loving 116 S. Ct. at 1740.

154. Id.

155. Id. at 1748.

156. Id. at 1749. Article 18, UCMJ, provides that “general courts-martial have jurisdiction to try persons and may, under simfsliasitthe President may pre-
scribe, adjudge any punishment . . . .” Article 56, UCMJ, provides, “The punishment which a court-martial may direcfdos@mafy not exceed such limits as
the President may prescribe for that offense.”

157.Loving 116 S. Ct. at 1749. Article 36, UCMJ, provides, “(a) Pretrial, trial, and post-trial procedures, including modes of passsfarising under this chapter
triable in courts-martial . . . may be prescribed by the President by regulations which shall, so far as he considets,@pphctiz principles of law and the rules
of evidence generally recognized in the trial of criminal cases in the United States district courts.”

158.Loving 116 S. Ct. at 1749.

159. Id. at 1750. “The intelligible principle rule seeks to enforce the understanding that Congress may not delegate the powan®andkeo may delegate no
more than the authority to make policies and rules that implement its statdtes.”

160.Loving 116 S. Ct. at 1750.
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In upholding the President’s promulgation of R.C.M. 1004, another issue for counsel to consider and litigate in capital liti-
the Supreme Court also applied, which the Government did notgation for service members.
contest, its own death penalty jurisprudence to the mifitary.
Justice Thomas deferred in a broader sense to the President in Conclusion
his role as Commander in Chief and noted, “the applicability of
Furman v. Georgiaand its progeny to the military is an open As the door opens wider for evidence in the presentencing
guestion. 163 phase of courts-martial, trial practitioners find increased oppor-
tunities and demands for advocacy. Trial counsel can and
Another issue unresolvedlitovingis that of a “service con-  should scour records, interview witnesses, and listen to the
nection” requirement. Justice Stevens commented that theaccused with an eye toward developing sentencing evidence, or
Court’s decision irolorio v. United Staté® did not necessar-  to rebut issues raised by the accused at sentencing. Defense
ily apply to capital offenses. As a consequence, and in order tacounsel must meet such evidence by distancing the client from
ensure members of the armed forces enjoy constitutional prothe additional effects of the misconduct for which the accused
tections equal to those of civilians in capital cases, Justicestands convicted. Further, defense counsel may seek to expand
Stevens determined the issue of service connection was botladmissibility of extenuation and mitigation evidence, particu-
open and substantial with regard to capital c&Sefn Loving, larly in the area of collateral consequences of a court-martial
however, Justice Stevens conducted his own examination of thesentence. The end result of providing more information to the
evidence and found the “service connection” requirement satis-sentencing authority serves the ends of the military justice sys-
fied .16 The service connection requirement, however, becomegem.

161. Id.

162.1d. at 1742. The government did not contest the application, at least in the context of thd_fadtgiri.e, conviction for murder under Article 118, committed
in peacetime within the United States. The Court thus consifeiredan v. Georgia408 U.S. 238 (1972), and its progeny to apply to courts-martial.

163.Loving, 116 S. Ct. at 1753 (Thomas, J., concurring). Justice Thomas noted, “It is not clear to me that the extensive ruleswedopadeutider the Eighth
Amendment for the prosecution of civilian capital cases, including the requirement of proof of aggravating factors, neqgdgddlgapital prosecutions in the
military.” Id.

164. 483 U.S. 435 (1987). 8vlorio,the Court did away with the requirement that a service member’s crime be connected to his duty as a soldier in order to subject
him to court-martial jurisdiction, thereby effectively broadening the crimes over which courts-martial had jurisdictioto. Sefanio, court-martial jurisdiction over

certain offenses had to be “service connected” according to the test sebdDailahan v. Parker395 U.S. 258 (1968), and clarifiedRelford v. Commandam01

U.S. 355, 369 (1971), in which the Court held that “an offense committed within or at the geographical boundary of aasildaad/yolative of the security of a

person or of property there, that offense may be tried by court-martial.”

165. Loving 116 S. Ct. at 1751 (Stevens, J., concurring).

166. Id. Justice Stevens noted that Loving’s first victim was an active duty soldier and the second victim was a retired sericghoerabe Loving a ride from

the barracks on the night of the first killing. On these facts, Justice Stevens cohduthedvould not appear to have been an appropriate set of facts on which to
challenge the applicability Golorioto a capital case. Subsequent to the decisibnving, the CAAF held ifJnited States v. Curtjgt4 M.J. 106, 118 (1996), that

the offenses in issue were service connected, relying on the fact that the offenses occurred on base and the victinss e@mem@ader and his wife. Ti@urtis

court set forth the conclusion of service connection prior to addressing legal issues in the opinion, thereby apparetiily @ttemgeiose future litigation of the
service connection issue.
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“Just One More Thing . .. ” and Other Thoughts on Recent Developments in Post-Trial
Processing

Lieutenant Colonel Lawrence J. Morris
Professor of Law and Chair, Criminal Law Department
The Judge Advocate General’s School

Charlottesville, Virginia

Introduction alter the outcome and give a windfall to an accused for an error
that would not have affected the findings or sentence ultimately
Military courts, especially the Court of Appeals for the approved.
Armed Forces (CAAF), are determined to assert and protect the
vitality of the post-trial process. The determination notto treat The CAAF is frequently divided when analyzing and resolv-
this stage as a mere “paper drill” is reflected in their willingness ing post-trial issues. The majority seems determined to protect
to return cases for new reviews and actions, and to reinforce thand perhaps reinvigorate the post-trial phase. Judge Crawford
expectation that the government will respect time lines, theis the most consistent voice for the minority viewpoint. While
defense will make meaningful submissions, and the govern-not necessarily denigrating the significance of the post-trial
ment will honor the requirement to consider the defense sub-process, she is unwilling to require substantive corrective
missions and serve the defense with new matter at theaction (or, in her view, meaningless remand) in cases in which
addendum stage. We saw this year, continuing a recent trend, she is not persuaded that the error would have made any differ-
high number of cases devoted to the addendum, most ofterence in the outcome of the case. The problems run from the
addressing government decisions not to serve an addendurtruly consequential e.g, failure to ensure that the convening
containing new matter on the defense. The courts seem willingauthority sees defense submissfe#te the mind-numbing
to put some teeth into the usual quotations about the post-triathain of avoidable errors, such as inclusion of new matter in an
phase containing the accused’s best chance for clemiancy, = addendum that is not served on the defense. Most notable may
to reinforce the substantive requirements that the UCMJ andbe the sheer volume of post-trial cases. The service courts have
Manual place on the governmehtyhile struggling to accom-  always handled a fair number of post-trial cases, often produc-
modate “technical” violations of the rules in an area where theing unpublished opinions that correct ministerial-level errors
violations are largely codal. The strongest of the recent trendssuch as failure to ensure that an accused retains one-third of his
is repeated reinforcement of the requirement that staff judgepay when not in confinement. In recent years, however, an
advocates not use the addendum to smuggle “new matter” to thincreasing percentage of the CAAF docket has been consumed
convening authorities without first serving the defense. by post-trial caseand those cases are more likely to be non-
unanimous opinions than in the areas of substantive criminal
Still, those same courts, again especially the CAAF, arelaw or traditional criminal procedure.
increasingly concerned about distinguishing cases in which the
post-trial errors are truly harmless and those in which the sub- Philosophical Division Reflected in Post-Trial Review
missions or consideration might have made a difference in the Decisions
outcome. Their newest ally in this regard is a 1993 ¢tsiéed
States v. Olané, in which the Supreme Court set out a three-  The philosophical division on the CAAF is not merely an
part test for determining the existence and significance of plainacademic one. It appears not only in the addendum opinions,
error? Because many post-trial errors are plain but inconse-but also in other areas, and it goes to the heart of how the mili-
guential,Olano provides a construct with which a court can tary’s supervising court views the vitality and significance of
diagnose error, chide the error-maker for sloppiness, but nothe post-trial process. The determination to keep the post-trial

1. Perhaps the most frequently quoted passage is the following: “It is at the level of the convening authority thatdameadeissieest opportunity for relief.”
United States v. Boatner, 43 C.M.R. 216, 217 (C.M.A. 1971).

2. See generallyYniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. 88 860-876, arts. 60-76 (1988} .MFor CourtsMARTIAL, United States, ch.
11 (1995) [hereinafter MCM].

3. 507 U.S. 725 (1993).

4. The Court held that convictions should not be overturned unless (1) there is error, (2) the error is plain (clearuahdaoiov{8) the error affects substantial
rights. Id. at 732-35.

5. E.g, United States v. Dvonch, 44 M.J. 531 (A.F. Ct. Crim. App. 1996) (per curiam) (new review and action ordered after goz@noetst its failure to
include two letters submitted by defense counsel as part of Rule for Courts-Martial (R.C.M.) 1105 matters).
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process relevant is evident in recent decisions regarding theahe separate post-trial righttespondo the PTR under R.C.M.

Staff Judge Advocate (SJA) Recommendation, commonly 1106

referred to as the post-trial review (PTR). This document, con-

siderably leaner and more narrow in scope than it was before In a dissent consistent with all of her opinions in this area,

the 1984Manual® remains an important document. Judge Crawford argued that the case should be tested for preju-

dice and that the defense should be required to show what it

In the leading case of the term regarding the RITRted would have submitted if it had been properly served. She also

States v. Hickakthe CAAF held that failure to serve the PTR called on the court to overtutdnited States v. Moseléya

on counsel is prejudicial error, even when counsel submitted1992 opinion (from which she, unsurprisingly, also dissented)

matters before receiving the authenticated record of trial andthat required a new review and action in a case in which the

PTR& In this case, the original defense counsel was reas-government failed to serve the PTR on coufiséh the major-

signed? new counsel was never appointed, and the SJA officeity opinion, the late Judge Wiss wrote “the only way to make up

never tried to serve the PTR on another counsel. The CAAFfor theabsenceof counsel at that stage is to re-do that stage

found that the accused “was unrepresented in law and in factwith benefit of counsel** Judge Crawford's call to overturn

during this stagé’ It stressed that a defense counsel is consid-Moseleymakes sense, if for no other reason than the fractured

ered “absent” for post-trial purposes under these circumstancespinion gives limited guidanceMoseleyfeatures four opin-

and that accused should not be made to suffer for a breakdowions, and the facts are of limited universal applicabfitstill,

in the system. The fact that the R.C.M. 1105 clemency packageppellate litigants are waiting for a case or cases that clearly

was submitted at an early stage--and, all conceded, considerednswer whether and in what circumstances the government’s

by the convening authority at action--cannot compensate forfailure to serve the PTR can be harmless error. Currently, the

6. The 1984 changes were designed to make the post-trial review a shorter document that merely informed the convegin§thethesiilt of trial, accused’s
personal background, and other demographic factors, but was not an exhaustive recapsulization of the case and notaf ditpassitte legal errors or issues.
Paragraph 8%of the ManuaL For Courts-MARTIAL 1969 (Rev.), which required summarization of the evidence and review for legal error, was deleted in the 1984
revision. See generallynited States v. Diaz, 40 M.J. 335, 340-42 (C.M.A. 1994). One pair of commentators noted that “[Ijmperfections in tla¢ neeswrias
distinguished from the underlying trial, required reversal of countless caseantiFA. GiLLiGAN & FReDRIc |. LEDERER CoURT-MARTIAL Procepure81 (1991).
Observers of contemporary post-trial practice could be forgiven from drawing a similar conclusion. Though outright reetagetlis rare for post-trial error,
remand for new reviews and actions are extremely common for post-trial errors that do not go to the core of the mattetr@lissue

7. 45M.J. 142 (1996).

8. The defense has the opportunity to submit materials under R.C.M. 1105 and R.C.M. 1106 within ten days of receivirmmthau®fiéhticated record of trial.
Each of the two R.C.M. provisions carries a separate ten day timetable, and each is extendible by another twenty daybe Biyperaeg events are different for
each (R.C.M. 1105 requires service of the PTR and record of trial on the accused, while R.C.M. 1106 also requires sereicerdfah the accused, but separate
service of the PTR on counsel), and because different individuals have authority to approve the twenty day delays (cohoatyingegudelegate delay-granting
authority to the SJA under R.C.M. 1105 but not R.C.M. 1106), litigants on both sides of the process, as well as SJAsirennst batematically to collapse both
provisions into one coextensive timetable.

9. As part of a routine “PCS,” or Permanent Change of Station.
10. Hickok,45 M.J. at 144.

11. R.C.M. 1105 essentially permits the accused (typically through counsel, but it is a right personal to the accuset®neseglby raising virtually any infor-

mation or arguments he thinks might persuade the convening authority. R.C.M. 1106(f)(4) is the counsel’s right,UadtetiStates v. Goodé M.J. 3 (C.M.A.

1975), to comment on the PTR. The Army Court of Criminal Appeals emphasized this distinction in one of the first caseg ttioktki In United States v.

Liggan No. 9501523 (Army Ct. Crim. App. Jan. 8, 1997) (the court found that failure to serve the record and PTR on substitiytefiritheedetailed counsel

had left the service (preparing an undated submission before he left), was prejudicial error because it deprived the*anoysearafity to review the record of

trial or respond to the SJA's recommendatioid?, slip op. at 2. The Army Court reminded practitioners that an accused soldier’s right to submit matters under
R.C.M. 1105 “is separate and distinct from his right to respond to the SJA's recommendation under R.C.M. 1106 . . .noTlbgreaisor lawful way to view the
clemency petition in this case [submitted before the PTR was served] as fulfilling the appellant’s right to respond t® theo8irAendation.d.

12. 35M.J. 481 (C.M.A. 1992).

13. Id. at 484.

14. 1d. at 485 (emphasis in original).

15. “Unique facts” is, to some degree, the lot of most post-trial cases.M88k|ejs facts do not make for compelling precedent: the accused received the PTR,
though his counsel did not; he pleaded guilty (making clemency generally less likely); and counsel did submit clemendhougtibesprethe triggering events

of service of the record of trial and PTR. Premature submissions frequently plague counsel in post-trial cases, betazisppedgte courts grounds to speculate

that the convening authority at least sssmethingalthough, importantly, that cannot have included a response to the PTR itself. Defense counsel should think hard

about ever submitting post-trial submissions before they and their clients are properly served with both the PTR andealiteentida Such premature zeal can
play into the hands of a sloppy or calculating government (more commonly the former).
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standard is not at all clear, and the cases are extremely fact-spédickok applies when the accused has counsel, “but that coun-
cific. sel’'s ability to perform is adversely affected by a procedural
error . . . [permitting the CAAF to] test the procedural error for
In one of the first post-trial cases of the new term, a unani- prejudice.? In this sense, it reached the same point of analysis
mous CAAF seemed to bite its tongue and uphold the Navy-as the Navy-Marine Court--assessing prejudice--but by a differ-
Marine Court’s finding of prejudicial error in a case involving ent path, as the Navy-Marine Court appliedea setest, and
failure to serve proper counsel with the record of trial and PTR. only found prejudice after weighing the seriousness of the
In United States v. Washingtéfithe government failed to com-  offenses against matters the accused said he would have sub-
ply with the accused’s request that the PTR and record bemitted?® The lower court did find prejudice, however; a finding
served on detailed military counsel. The government served itthat the CAAF--which strongly implied (but did not state) that
on civilian counsel only. The two counsel apparently did not it would not have found prejudice--felt obliged to follow, given
communicate, nothing was submitted on behalf of the accusedh line of cases that holds that the CAAF should “give the
and the convening authority approved the sentence adjudged bgccused the benefit of the doubt rather than speculate about
the courtl” On appeal, the accused said he would have submitwhat the convening authority might have done absent a proce-
ted a letter from his fiancee, detailing the hardships the sentenceural error.?®
would work on her and their baby daughter, and pointing out a
portion of the PTR he believed to be misleadihg.he CAAF In United States v. Mille¥ substitute military defense coun-
upheld the Navy-Marine Court's remand for a new review and sel failed to formally establish an attorney-client relationship
action, because it could not say that the Navy-Marine Courtwith the accused after the original counsel, who was about to
erred as a matter of law in finding that the procedural error wasleave active duty, submitted clemency materials before the gov-
prejudicial?® It did, however, disagree with the reasoning of the ernment served the PTR. The CAAF found the government’s
lower court and take a strong step toward asserting a clear anfhilure to serve the substitute counsel with the PTR to be harm-
consistent voice in assessing post-trial error. less, despite substitute counsel’s failure to consult the accused
or submit a clemency package, because the government was not
The CAAF said there was raztualdenial of counsel in the  on any reasonable notice that the substitute counsel and the
case, because both counsel remained under obligation to repreaccused failed to enter an attorney-client relationship. Citing
sent the accusedl. Had there been an actual denial, the CAAF the recently releasddickok the CAAF held that it is proper to
would have presumed prejudigelf the accused were “effec-  test for prejudice in such circumstances. Here, the CAAF ruled,
tively” denied counsel, the CAAF would examine whether the government failed to comply with the R.C.M. 1106(f)(1)
later-provided counsel made up for the deprivatfodaving requirement for service of the PTR “on counsel for the
found that the accused was mdfectivelydeprived in this case, accused,” but “had no way of knowing” that the attorney-client
the CAAF then applied its most recent and consequential postrelationship had not been formalized. The opinion, written by
trial precedentnited States v. HickdR The court said that  Senior Judge Everett, distinguished cases sutimiésd States

16. No. 96-5005 (CAAF Feb. 7, 1997) (to appear at45 M.J. ___ ).

17. The court adjudged a sentence of three years, less than the pretrial agreement, which capped confinement at fosidgealy; less than the maximum
punishment of 355 yeardd. slip op. at 5. The accused was convicted of eightiegral distributions of drugs, eleven of them to fellow sailors aboard his aircraft
carrier. Id.

18. Id. at 4-5.

19. The divided lower court held that it had “no basis to conclude that the clemency petition from [EM2 Washington'sjvbatttbave had no effect on the
convening authority’s action.1d. at 5-6.

20. Notwithstanding the accused’s expressed preference that the PTR and record be served on his detailed militaly. eddngbk CAAF found that neither
counsel’s representation “was terminated by competent authority. Thus, both . . . had a duty to actively represent ENtthWashipthe post-trial proceedings.”
Id. at 6;SeeUnited States v. Palenius, 2 M.J. 86, 93 (C.M.A. 1977).

21. Washingtonslip op. at 6.

22. 1d.

23. 1d; see alsdJnited States v. Hickok, 45 M.J. 142 (1996).

24. Washingtonslip op. at 6.

25. Id. at 7.

26. ld. (citations omitted).

27. 45 M.J. 149 (1996).
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v. Cornelioug?® in which counsel continued to take action on that the PTR is a foundational document from which the con-
behalf of the accused after the accused had tried to fire the lawvening authority’s action stems. Therefore, mistakes in the
yer or had acted to clearly call into question their relationship. PTR have enormous consequences, because it is the PTR on
which the convening authority relies when making decisions on
Again in dissent, Judge Crawford emphasizeMlilter that findings and sentences. If the PTR is in error--and the conven-
a later clemency submission would not have made any differ-ing authority is thereby misinformed--the convening author-
ence in light of the comprehensiveness of the initial submissionity’s action cannot be said to be an informed (and therefore
and the offenses to which the accused pled glil§uch con- valid) decision. That being said, courts have come to recog-
sideration “would elevate form over substance and be a uselesgize, without wanting to ratify undue sloppiness, that not all
act,” according to Judge Crawford. At the other end of the PTR errors are created equal, and a degree of tolerance is nec-
spectrum, Judge Gierke also dissented, writing that the accusedssary in weighing the significance of PTR errors.
in fact “had no counsel within the meaning of R.C.M.
1106(f)(2)®* and that therefore “[p]rejudice should be pre- In United States v. Barné$ the Navy-Marine Court
sumed.®? Judge Gierke stressed that the focus should be on th@bserved that “[t]here is no ‘hard and fast rule’ as to what errors
accused, who did not receive, in his view, the post-trial assis-or omissions in a post-trial recommendation so seriously affect
tance he should have received. “It is immaterial who was atthe fairness and integrity of the proceedings as to require appel-
fault,” Judge Gierke wrote, characterizing the substitute coun-late relief.” Barnes, a Marine staff sergeant with fourteen
sel as “a mere staff officer” who never entered into a properyears’ active duty service and no record of disciplinary prob-
attorney-client relationship with the accusédl cannot join in lems, was convicted of a single use of marijuana. He had been
the majority’s holding that Captain Stanton’s appointment and awarded the Navy Commendation Medal related to service in
actions . . . were ‘close enough for government wotk.” Somalia less than a year before his trial. The PTR failed to
mention the award. The court called the medal a “significant
The issue of substitute service is most relevant for appellateand worthy personal achieveme#t.”It said the “failure to
practitioners, because counsel and SJA's should strive in everynclude these matters in the [PTR] deprives the convening
instance to comply with th®lanual and to ensure proper and authority of important information concerning the appellant’s
timely service of both the PTR and record of trial. It is short- prior service and may well have affected the outcome of his
sighted in the extreme to choose not to serve either documensentence review®
onsomedefense counsel, even when the defense appears to be
disorganized or indifferent, and even when the defense may The Navy-Marine Court stated explicitly the concern that
have submitted matters before service of the PTR and record. underlies the opinions of many courts in the post-trial area: an
unwillingness to assume that the process is irrelevant or that the
Other PTR Pitfalls convening authority would not have taken some form of clem-
ency action. “It is difficult to determine how a convening
There still is no better case for explaining the theory and authority would have exercised his broad discretion if all of the
importance of the SJA Recommendation thhanted States v.  information required by R.C.M. 1106(d)(3) had been available
Diaz?® in which the Court of Military Appealsemphasized  to him before he took his actioff”"Here, failure to include the

28. 41 M.J. 397 (C.M.A. 1995).

29. Miller, 45 M.J. at 151-52 (Crawford, J., dissenting).
30. Id. at 152.

31. Id. (Gierke, J., dissenting).

32. 1d.

33. 1d.

34. 1d.

35. 40 M.J. 335 (C.M.A. 1994).

36. On 5 October 1994, Congress changed the name of the Court of Military Appeals to the Court of Appeals for the Arnfeddifedext 10 U.S.C. 8 941(n)
(1995)).

37. 44 M.J. 680 (N.M.Ct.Crim.App. 1996).
38. Id. at 682.

39. Id.
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citation for the Navy Commendation Medal was prejudicial of appellant's crime was drug usa date in July versus a date
error, requiring a new review and action. Practitioners shouldin September was inconsequential in the big picture of this
pay special attention to one of the court’s footnotes which citestrial.”4” Diaz, the court said, applies “to major errors” in the
a Secretary of the Navy Instruction that lists the laudatory cri- PTR, such as omission of offenses and incorrect maximum pun-
teria for the medal including “[o]utstanding and worthy of spe- ishments® The court said it was “reluctant to elevate ‘typos’
cial recognition . . . . The performance should be well above thatin dates to ‘plain error’ or grounds for setting aside a convening
usually expected of an individual commensurate with his gradeauthority's action when an appellant expressly waives the right
or rate . .. ."™ The Navy-Marine Court fell in line with the  to complain.*® Still, a published opinion of a military appellate
emerging CAAF majority in holding, oddly in a footnote, that court was devoted to whether an obviously typographical mis-
it could “not assume that the convening authority . . . was awaretake should redound to the benefit of a servicemember. It illus-
of” the combat medal or Somalia service “merely because thesdrates both the governmental sloppiness that has meant a full
matters were reflected in his personnel records or evidence opost-trial docket for the appellate courts, and the heavy wheez-
them was admitted at triat?” Again this points up the differ- ing undertaken by many of the appellate courts before coming
ence between items that the convening authority must consideto a common sense conclusion.
(result of trial, PTR and defense submissiéhahd those he
may consider (other personnel records, relevant extra-record Improper Authors
material, the record of triaf}.
While courts have indulged a certain amount of clerical error

At the other end of the mistake spectrunyisted States v.  in PTRs, they are less lenient regarding who writes and signs
Ross® The PTR in this case inaccurately stated that Ross waghem. Both the CAAF and the service courts have used cases
found guilty of drug use on 28 September when the real dateinvolving “nontraditional” authors of PTRs to reemphasize the
was 22 July. Ross, an Air Force E-5, who was sentenced taignificance of the PTR, the fact that it is an important piece of
reduction to E-1 and a bad-conduct discharge, waived post-trialegal advice that is provided to a convening authority, and that
submissions and the convening authority action reflected thea lawyer should write
correct July date. Notwithstanding the principléiaz*® that
a convening authority implicitly approves findings as reflected  In United States v. Edward5a divided CAAF held that a
in the PTR unless he acts explicitly to the contrary, the convic-naval legal officer (non-judge advocate) was disqualified from
tion in this case was upheld on the grounds th#té[essence  preparing the PTR in a case in which he had preferred the

40. Id.

41. 1d. n.2. On appeal, the defense did a good job of building a case for the fact that omission of the award was conseguentidlapfiears implicitly to have
balanced the gravity of the offense (one-time drug offense) against the strength of the accused’s record (fourteen yean&&C®sivbng performer with no prior
record of disciplinary action), in determining that the omission may well have been consequential under these circumathrotesa@erization avoids the issue
present inUnited States v. Demersg7 M.J. 488 (C.M.A. 1993), and some of its progeny, regarding how significant an award or decoration must have been before
its omission is considered sufficiently consequential to warrant a new review and actiorDeksdrsethere was no suggestionBarnesof ineffective assistance
of counsel for failing to highlight the service or point to the government’s omissions in the PTR, presumably on the ttikergdliarnment is obliged to include
the information in the PTR and the defense is not expected to be the editor of documents that the government has an ofiligjatiodetot generate accurately.
42. Barnes44 M.J. at 682 n.3.

43. SeeMCM, supranote 2, R.C.M. 1107(b)(3)(A).

44. 1d. at 1107(b)(3)(B).

45. 44 M.J. 534 (A.F. Ct. Crim. App. 1996).

46. 40 M.J. 335 (C.M.A. 1994).

47. Ross 44 M.J. at 537 (emphasis added).

48. 1d.

49. I1d. This kind of typo is different from a substantial omission of an element of the sentence, as octinited iStates v. Schiaffé3 M.J. 835 (Army Ct. Crim.
App. 1996). In this case, the convening authority’s action did not expressly approve the BCD, though it referred tetifof&xexecuting languageSee, e.g.,
MCM, supranote 2, app. 16, for sample forms of actions. In a typical action, the convening authority approves the sentence “¢kegptiidi’e discharge,
because on itial review the convening authority is not empowered to approve a punitive discharge; sentences that include dismisisal disphafge must first

undergo review by the service courts of criminal appea¢&eUCMJ, arts. 66(b), 67 (1988). The Army Court returned it to the convening authority for a new action.

50. Before a convening authority takes action on a case his “staff judge advocate or legal officer shall . . . forwamiMening authority a recommendation under
this rule.” MCM,supranote 2, R.C.M. 1106(a).

51. 45 M.J. 114 (1996).
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charges, interrogated the accused, and acted as evidence cust@versible error for an enlisted sailor (in this instance an E-6
dian32 Mere prior participation does not disqualify an author, legalman first class) to sign a PTR. The court remanded the
the majority held, in an opinion written by Judge Sullivan, but case for a new review and action because of lack of complaint
involvement “far beyond that of a nominal accuser” did so here, by the defensé.
and waiver did not apply because the defense did not know
about the extent of the author’s involvement at the time it sub- The court emphasized that the PTR is an “enormously
mitted post-trial matter®¥. The majority called the authorship important” document, because “the better the convening
“plain error” and “obvious error . . . impacting on a substantial authority is advised, the more fairly and justly will that author-
right of appellant® Judge Cox wrote a short dissent in which ity exercise command discretion in acting on a c&seThe
he said the author’s involvement in the case was “a bit toocourt continued: “Complete and accurate advice in each case
much,”(not a terribly objective legal standard, but not utterly provides a convening authority with the guidance necessary” to
cloudy either) but harmles$s.In a longer dissent, Judge Craw- act on a case, and the PTR “is much more than a ministerial
ford said she was not persuaded that the author was disqualiaction or mechanical recitation of facts concerning the trial. Its
fied, and even if he were, waiver applied because the defenséeart and soul exist in the judgment of the drafter as to whether
failed to raise the issue initially at tri&l. Regardless, Judge the adjudged sentence is appropriate and whether clemency is
Crawford tried to hold the court to the Code and precedent,warranted.® Because of this burden, “Congress mandated that
asserting that mere prior involvement in a case does not neceghe recommendation be done by a staff judge advocate or com-
sarily disqualify a legal officer unless that officer has a “per- missioned legal officer®® In addition, the CAAF “has held that
sonal interest” or strong feelings or biases about the®tase. an accused has a military due process right” to a PTR prepared
by a statutorily qualified officé® “Judge advocates and com-
While other members of a staff, such as enlisted paralegalsnissioned officers will almost always have more formal educa-
under the supervision of chiefs of justice, commonly draft tion than most sailors, and by virtue of their status as
PTRs, it clearly is unduly risky for someone other than a lawyer commissioned officers, they are charged with unique responsi-
to sign a PTR. IUnited States v. Cunninghéfthe Navy- bility and stricter accountability, and hold the special trust and
Marine Court found that it was plain error and nearly always confidence of the Presiderft.”

52. TheManualprovides that “[n]o person who has acted as member, military judge, trial counsel .. . . or investigating officer in aay ledseant as a staff judge
advocate or legal officer . . . in the same case.” R.C.M. 1106(b). This non-binding discussion to the rule also sugiges$dAhat legal officer “may also be
ineligible when . . . [he or she] testified as to a contested matter (unless the testimony is clearly uncontrovertpdhen.tfor sufficiency or correctness of the
earlier action has been placed in issue.” R.C.M. 1106(b) Discussion.

53. Edwards 45 M.J. at 116.

54. Id.

55. Id. at 117 (Cox, C.J., dissenting).

56. Even the majority opinion assumes that the issue could have been raised at trial, suggesting that the legal offiodranegirapared the pretrial advide.
57. 1d. (Crawford, J., dissenting).

58. 44 M.J. 758 (N.M.Ct.Crim.App. 1996) (en banc).

59. The accused, found guilty of a 110 minute AWOL and violating an order to shave, was sentenced to 60 days’ confimetimntprgdl, and a bad-conduct
discharge.ld. at 759.

60. Id. at 763.

61. Id.

62. Id.

63. Id. (citing United States v. Hill, 27 M.J. 293 (C.M.A. 1988)).

64. Id. (citations omitted). The majority seems to make the unremarkable point that lawyers can perform legal work betteathgansorGertainly, commissioned
officers are formally charged with the “special trust and confidence” of the President but there is no distinction amongraffioe different standard for lawyers.
In addition, the majority does not address a reality of which it surely is aware: non-lawyers routinely draft PTRs tisabtdegyat officers typically review and
sign. The majority also took the occasion to express its frustration with Naval post-trial problems, though the Armyliar paginis to have as many post-trial
cases as the Navy. “The fact that this keeps recurring in the Navy detracts from the reputation of post-trial caseiprocessingce.”ld. at 764. “Over the past
few years, this Court has returned several other cases because of thislériatrfi.11. The Clerk of Court of the United States Army Court of Criminal Appeals
also sounded an early warning in 1996, writing that “[n]otwithstanding the fewer number of general and special courigastaptiatessing times remain high.”
Information Paper, Clerk of Court (JALS-CCZ), U.S. Army Court of Criminal Appeals (11 Aug. 1996). A chart appended tortfegionfpaper showed that the
time to process an Army general court-martial from end of trial to convening authority action has increased from 60 dhys #91k%/s in 1996ld.
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Moving Toward a Standard
There was not much reasonable dispute about the existence
of error inCunninghambut it is significant that the court found Lurking but not explicit in most of the opinions that resist
the need to remand the case even after applying the three-pafhtarmless error tests in the post-trial area is a concern that it will
testof United States v. Olarf®® In dissent, Judge Keating turn the process into @ro formadrill, ratifying the sense of
argued that the majority elevated form over substance by focussome defense counsel and their clients that it provides only a
ing on the military status of the preparer rather than, as in mostheoretical opportunity for relief. Still, a mature system of mil-
cases involving PTR errors, the substance of the mistakes in thé@ary justice should be able to distinguish between errors of true
PTR (there were threé. consequence--erring on the side of remand when a case is not
clear--and those in which a reasonable person caresgyif
Even when the PTR is signed by a lawyer, that person shoulda guilty plea with a pretrial agreement) that the outcome likely
be the staff judge advocate or acting SJA. If the SJA is notwould not have been affected by the post-trial error. The
available, others (most typically the deputy) should sign in the tougher road for the court should not be in defining whether
capacity of acting SJA, not in their ordinary capacitieMore there can be harmless error in the PTR-addendum process, but
importantly, if the SJA is disqualified, the deputy should not in providing a reliable method of analysis for it. It involves, of
normally sign the PTR or addendum in any circumstance incourse, balancing the nature of the error or omisgiay fang-
which the conduct of the SJA, his superior, is reasonably calleding from the functional equivalent of a dotted®ito serious
into questiorf8 government negligence or outright misconduct) against the
result of trial, determining whether there was a guilty plea, and
comparing the sentence adjudged to that contained in the pre-
trial agreement. Should Judge Crawford find an ally in Judge
Effron, the newest member of the court, for her harmless error
analysis, the CAAF will remain closely divided in the post-trial
area with Judge Cox providing the likely swing vote in cases
where remand to convening authorities for new reviews and
actions is anissue. Should Judge Effron side with the fairly pre-
dictable recent majority, then Judge Crawford will remain an
eloquent, consistent, but clearly minority voice for the view-
point that post-trial errors must be tested against the likelihood
that they would have affected the outcome.

65. See supraote 4.
66. Cunningham44 M.J. at 765-66 (Keating, Senior J., dissenting).

67. SeeUnited States v. Crenshaw, No. 9501222 (Army Ct. Crim. App. Sept. 25, 1996). (Fact that deputy SJA (DSJA) improperly sigaéDepiRy SJA,”
rather than “Acting SJA” did not require corrective action where PTR “contained nothing controversial” and where SJA sigymkoratitit adhered to DSJA's
recommendation.)

68. SeeUnited States v. Havers, No. 9500015 (Army Ct. Crim. App. Nov. 6, 1996). The SJA was attacked for manipulating court ppémbisrehiercise of
delegated authority to approve excusals. After two days of post-trial testimony, he was cleared. The addendum, whidhtedldoestgeal session and the SJA's
testimony, was signed by the DSJA as “acting Staff Judge Advocate.” In it, he disagreed with the defense assertionglaidizeloeiginal recommendation.
Clearly the SJA was disqualified from signing the addendum, but so was his deputy, the court held. “[W]hen the stafbcatgasadisqualified because of possible
bias or personal interest, so are the staff judge advocate’s subordinates, because of the reluctance they may natfinallfafdeiroh their supervisor.ld. slip

op. at 3 (citations omitted). This is especially true where, as here, “the deputy necessarily had to consider the aotidibdigndf his immediate supervisorld.
“[T]he addendum was prepared by someone whose independent judgment could reasonably be quédtiandd.This case also reinforced the point, strongly
made by CAAF in 1995 that staff judge advocates have an independent obligation to look at a case and cannot rely omi@htcsiicshide behind) findings and
rulings by military judges. lbnited States v. Knighttl M.J. 867 (A.C.M.R. 1995), after extensive post-trial sessions, the military judge found no improper conduct
by court members, a decision supported by the SJA in the PTR. When the Army Court found error, it chided the SJA foirfddipendently analyze the case
and to advise the convening authority to act contrary to the judge’s ridingt 871. IrHavers the judge found that the SJA's behavior was not improper. Still, the
court acknowledged, the hearing “reasonably called into question the staff judge advocate’s actions . . . . The fadtithat phége found no error did not relieve
the deputy of this duty [to independently assess his boss’s actions]; although the rulings of a military judge may be smigedeference, they do not relieve the
staff judge advocate from the obligation to independently weigh issues raised by the defense in its post-trial subhdisslossd’s itKnight, when the court found
that the SJA improperly relied on the military judge’s ruling, the fact that a judge may have found no error that waedntedrajtof his trial rulings does not
relieve the SJA, often operating under a different standard and different mandates or regulatory guidance, of his obitighdndependent decisions. This is
both because the SJA has his own obligations and because the SJA must analyze the case from his perspective as théyseatatpizedegulation to indepen-
dently advise the convening authority. Iklaversscenario, the problem is solved by transferring post-trial responsibility to another staff judge advocate.

69. As an example of the trivial end of the spectrum|seted States v. Perkind0 M.J. 575 (N.M.C.M.R. 1994) in which the Navy-Marine Court wrestled with

whether a PTR was defective when it inadvertently listed an accused’s Art. 15 as having the date of 21 Jan. 1989 wheast2®aliyne 1989 (looking at the
lateness of the defense complaint and the trivial nature of the error, the court concluded that it was harmless).
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Begin with the End in Mind: Keep the Addendum Clean The court emphasized, however, that it is insufficient that the
item was “between the blue covergpecause that would per-
The courts’ overwhelming and least controversial concern in mit the government to highlight and smuggle to the convening

post-trial processing is simple fairness: ensuring the defenseuthority evidence offered but not admitted. Presumably, this
sees what the convening authority sees. This is especiallywould encourage a forward-thinking if calculating government
important when the convening authority is about to take action.to salt the record with obviously inadmissible material simply
The defense must be permitted to see whatever the governmento preserve the right to slip it before the convening authority.
who has the ear of the convening authority, communicates toThe court ordered a new review and action by a new convening
the convening authority before action. The addendum is theauthority.

optional document, prepared after receipt of defense post-trial
submissions, in which the SJA gives final advice to the conven-  The majority opinion, written by Judge Gierke, skirts a cen-
ing authority regarding findings and senteffcdlo the extent  tral issue: so long as tivanualpermits a convening authority
that the addendum merely reiterates the judgment in the postto considerthe record of trial when making his decision regard-
trial review (which the defense will have seéhnj},need notbe  ing a casé® how can consideration of an item in that record--
served on the defense. If, however, it includes any “new mat-albeit one that refers to drug use eight years prior to trial and
ter’--consequential information or opinions not previously does not carry any substantiating evidence with it--violate
communicated during the post-trial phase in this case--it mustanother codal provision, such as the one prohibiting consider-
be served on the defense which must be given ten days to conation of “new matter” of which the defense is not on notice?
ment’2 We seem to be in a period in which the appellate courtsJudge Crawford comes close to this question in her dissent, in
are being forced to bludgeon practitioners with this elementalwhich she writes that an SJA “comment on an inadmissible rep-

couplet: construe “new matter” expansiveiye( when in rimand . . . would be entirely consistent with the plain meaning
doubt, consider it new), and when new, ensure it is served orof RCM 1106(d)(3)(B) . . . [and] RCM 1107(b)(3)(B)(iii}”
the defense with opportunity to comment. Here, the SJA added the reprimand in response to defense mate-
rials that characterized the accused, an Air Force staff sergeant
Look “between the blue covers” convicted of attempted use of LSD, as an “exceptional NCO.”

Judge Crawford found this characterization to be offensive,
In United States v. LeAt a divided CAAF held that if the  misleading, and possibly unethical, bolstering her argument
additional information supplied in the addendum is not part of that “the SJA may use reliable evidence within the ‘blue covers’
the record i(e., the trial transcript), it must be treated as new of the record to rebut it”® Still, the issue is not so much
matter. In this case, the addendum referred to a letter of repriwhether the convening authority can be exposed to that infor-
mand that was offered by the government, but not admitted amation (even the majority does not contest this), but whether
trial. It was, therefore, part of the “record of trial,” in that all the information must first pass through the defense before the
exhibits, including those not admitted, are part of the retord. majority sees it. In that vein, Chief Judge Cox, who dissented

70. “The staff judge advocate or legal officer may supplement the recommendation after the accused and counsel . .senged hétbrthe recommendation and
given an opportunity to comment.” MCMupranote 2, R.C.M. 1106(f)(7).

71. “Before forwarding the recommendation and the record of trial to the convening authority for action under R.C.M. 4tH0f7jutthge advocate or legal officer
shall cause a copy of the recommendation to be served on counsel for the accused. A separate copy will be served o’ théGldcssmranote 2 R.C.M.
1106(f)(1).

72. “When new matter is introduced after the accused and counsel for the accused have examined the recommendatiore howsazt, ahd counsel for the
accused must be served with the new matter and given 10 days . . . in which to submit commentssupv&idte 2, R.C.M. 1106(f)(7).

73. 44 M.J. 235 (1996).

74. TheManual for Courts-Martialrequires that “any exhibits which were marked for or referred to on the record but not received in evidence” be “attexhed to t
record.” MCM,supranote 2, R.C.M. 1103(b)(3)(B).

75. Leal, 44 M.J. at 236 (citation omitted).

76. “Before taking action, the convening authority may consider ‘The record of trial . . .’” M@anote 2, R.C.M. 1107(b)(3)(B)(i).

77. Leal,44 M.J. at 237 (Crawford, J., concurring in part and dissenting in part)Maheal permits the convening authority to consider “[s]uch other matters as
the convening authority deems appropriate,” but if they are “adverse” and “outside the record, with knowledge of whichetthésamatichargeable, the accused
shall be notified and given an opportunity to rebut.” MGMpranote 2, R.C.M. 1107(b)(3)(B)(iii). Unresolved is the hyper-technical question of whether the items
that the MCM requires to be “attached to the record” in R.C.M. 1103(b)(3)(B) are ipafaaif the record; is a U-Haul attached to the Chevy that is pulling it part
of the Chevy or a functional attachment?

78. Leal,44 M.J. at 238.

79. 1d.
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in part, came closer to the core concern. “[T]here is absolutelyso long as it is satisfied that the rules of engagement were fol-
nothing new about this matte¥'Judge Cox wrote, noting that  lowed.
all parties were aware of it because it was in the record of trial,
as well as constructively aware of it because it was in the Answering Defense Claims of Error
accused’s personnel records. Therefore, “there is nothing
unfair about sharing [it] with the convening authority. .. . What  The often prosaic work of drafting an addendum involves
was unfair, however, was the Acting SJA's amb#sliri pre- packaging all of the material for the convening authority and
senting the letter to the convening authority without notifying providing a response to defense allegations of legal error. The
the defense. Judge Cox’s dissent and concurrence is the mo€AAF made it clearer than ever this past year that SJA's must
likely of the thred_eal opinions to presage the direction of the address defense claims of error, but that these responses can
court in this area. It is written with the Chief Judge’s character- hardly be too terse. ldnited States v. Welké&ta split CAAF
istic judiciousness, coupled with an accurate sense of the conreiterated the long-standing rule that SJA's must respond to
cerns of working counsel (especially SIA%)ot to mentioned  defense assertions of legal errors made in post-trial submis-
the gentle cudgel of his status as chief judge. Still, the CAAF sions, but it also made clear that the response may merely con-
or the President need to contribute additional clarity to this areasist of a statement of agreement or disagreement, without
Is there a “plain meaning” for a seemingly straightforward term statement of rationale. The court will test for prejudice, and
such as “record of trial’--i.e., is it acknowledged to include all when (as here), the court finds no actual trial error, it will find
of the material inside the blue covers, or should it be read amo prejudicé® In one of the two dissents in the case, Senior
“transcript,” such that anything not spoken in court or admitted Judge Everett argued that efficiency should permit appellate
in court is beyond the record, barring the convening authority courts to grant relief in clearly warranted cases and to deny itin
from considering it without the defense’s being placed on clearly meritless cases. He suggested that whemidré or
explicit notice and given opportunity to respoffdAnd is the lack of merit is not so clear-clitthe accused “is entitled to
Chief Judge himself disingenuous to a degree in suggesting oimake his case to the convening authorify.Judge Everett
the one hand that the item is not new but still suggesting that thehought this was one of those unclear cases that should have
defense was the victim of an ambush with “not new” matter? gone to the convening authority. He emphasized even more
The new matter rule exists to prevent such an ambush. Nastrongly than the majority that preparation of an accurate
patrol was ever ambushed in broad daylight by another patroladdendum is the SJA's duty and that failure to address legal
standing in front of it on the trail. At some point the CAAF has errors is normally prejudicial and will require rema&hd.
to conclude that the rules are designed to ensure a fair fight but
that it cannot control or finely calibrate the results of the fight  The government’s obligations were further fleshed out in
United States v. Gre¢fia case released simultaneously with

80. Id. at 241 (Cox, C.J., dissenting).
81. Id.

82. In a footnote, the Chief Judge said his “personal preference would be for staff judge advocates to serve everytreracapsed’ but to “give the accused

very limited time to respond to supplemental recommendatiddsdt 244. The key concern, Judge Cox wrote, is fundamental fairness, notice, and opportunity to
respond. “That is all this case is about: The right to be he&nld.Judge Cox gives no further content to his suggestion about “very limited time,” so it is unclear
whether he envisionsManualchange that would reduce the time from ten days or, for example, bar the defense from requesting an additional tweatjdeays for
dum responses. While processing time always seems to be a concern, especially in the Army, it is not obvious that ticeatradabor motivating the govern-

ment in the recent addendum cases.

83. There is no end to the real-life difficulties posed by the state of the lawesdlerThe convening authority retains his power, under R.C.M. 1107(b)(3)(B)(i), to
considerthe record of trial.Leal has constricted the definition of record of trial. SJA's commonly provide the convening authorities with a copy of thte record
consult if they choose to do so (most of course do not, and the streamlinddd®84lis designed to reduce theedto do so but to preserve thpportunityto do

s0). SJAs now must determine whether they can or should provide the “raw” record to convening authorities for thewpietusaljld includeéeallike infor-
mation. Strictly, the defense will not be on notice (which is satisfactory to Chief Judge Cox) that the convening authosigesng that information, but the
defense (as Judge Crawford hints) should be on perpetual constructive notice that the convening authority might canthiédait; stands now, SJA's are probably
on shaky ground if they annotate or “tab” portions of the record without notice to the defense, or orally brief the combemitygoa such matters.

84. 44 M.J. 85 (1996).

85. Id. at 89. The dispute in this case concerned a defense claim, in its R.C.M. 1105 submission, that the military judgetbddnperopier government cross-
examination of the accusedd. at 87-88 The asserted errors (questioning “beyond the scope” of direct, “berat[ing] and harass[ing] the accusedjhgnd elicit
uncharged miscondudtl.) are areas within the distinct province of the trial judge and extremely unlikely to yield relief at the post-trial ateagiagiés.

86. Id. at 91 (Everett, Senior J., dissenting) (emphasis in original).

87. Id.

88. 44 M.J. 93 (1996).
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Welker Here, the CAAF held that, although SJAs are not in Leal), but new analysis. This analysis, because it may affect
required to examine records of trial for errors, they “must none-the convening authority’s judgment (why else would an SJA
theless respond to any allegations of legal error submitted byoffer it?), also must be shared with the defense United
the defense . . . even if the errors are submitted after service oBtates v. Cog® the SJA wrote two post-trial memos in which
the [PTR], as long as that is done within the time prescribed byhe advised the convening authority about the military judge’s
RCM 1105(c)(1).2®* When it is unclear whether the accused qualifications and experience, addressed the likelihood of the
made a timely submission “the bottom line is determining accused’s waiving an administrative separation board, and min-
whether we are satisfied that appellant has not been prejuimized the effects of a bad-conduct discharge (BCD). The Air
diced.™° Force Court of Criminal Appeals disapproved the BCD,
because all of this analysis was obviously new discussion that
Some of the service courts also addressed the addendum thigas outside the record and should have been served on the
past year, again emphasizing SJA responsibility, but also sugaccused with opportunity to commeéht.
gesting a band of tolerance for SJA failure to comment in open-
and-shut cases. If brevity is the soul of %iten the author of That same court expressed its displeasure with similar con-
the addendum itUnited States v. Sofj&ris Thomas Moré3 duct by an SJA that yielded a different result only because of
The seven-page addendum in this case recited defense-allegdtle accused’s prior statements.United States v. Gonygéthe
errors and then concluded, “My recommendation remains SJA bolstered his addendum with the statement that the accused
unchanged: | recommend that you take action to approve thavas sentenced “by an extremely qualified and experienced mil-
sentence as adjudged.” The SJA made no other commenitary judge.®® This clearly was new matter--analysis of extra-
regarding the assigned errors. According to the Navy-Marinerecord material of which the defense would not reasonably be
Court, the government argued that the “only inference . . . is thataware--that was not shared with the defense. The court found
the staff judge advocate disagreed with all of the errors thatthat this new matter was “a serious matter” because it violated
were raised. We agree with this assessm¥nSStaff Judge  the notion of “fair play.®® It did not, however, grant relief,
Advocates should accept direction from the court in this areabecause “we can say with certainty that the error did not affect
and satisfy themselves with brief treatments of such defenseghe outcome 2%
claims. There is no need to analyze the defense’s claims (and It is important for critics and practitioners to remember that
considerable risk associated with doing so). Acknowledging in CookandGonyeaas in most addendum cases, there is noth-
the claims, disagreeing, and then recommending no correctivang inherently objectionable about theterialcontained in the
action should be sufficient. SJA's memorandur?? He is always free to add virtually any-
thing he deems relevant for the convening authority’s decision.
A final wrinkle on the “new matter” issue is when the SJA The danger comes when the SJA chooses to communicate uni-
adds not so much new information (as in the letter of reprimandlaterally with the convening authority, contrary to Manual’s

89. Id. at 95.

90. In this case, where the accused claimed to have had delivery of his clemency package thwarted by prison authéetiekydkedat the claims of legal error,
concluded they were without merit, and affirmed rather than returning the case for a new review and action.

91. WLLAM SHAKESPEARE HAMLET, act 2, sc. 2.
92. 44 M.J. 603 (N.M.Ct.Crim.App. 1996).

93. Sixteenth century Lord Chancellor of England known for his great wit, as well as the ardent faith that resultednig his lesad when he refused to take an
oath of theological loyalty to King Henry VIlISeeRicHArRD MARIus, THomas MorEe (1985).

94. Id.

95. 43 M.J. 829 (A.F. Ct. Crim. App. 1996).
96. Id. at 831.

97. 44 M.J. 811 (A.F. Ct. Crim. App. 1996).
98. Id. at 812.

99. Id. (citation omitted).

100. Id. In this case, the accused’s clemency package discussed his alcoholism and the likely loss of veteran’s benefits érh@r@@inrplace. The addendum
did not,inter alia, point out that the accused asked for a BCD in lieu of confinement at trial or address his weak performance record.

101. TheGonyeacourt at least implies that bolstering an addendum with an appeal “to the qualifications and experience of the militargypdge his recom-
mendation, rather than simply referring to matters in the record of trial” is not necessarily effective staff work by lah SJA.
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mandate that he provide the defense the opportunity to read antb make his case to the convening authdfftyJudge Everett
comment. Such practice is objectionable and almost inevitablyshould know how to read “the opinion Hhll,” because he
requires a new post-trial review and action, often by a new SJAwrote the unanimous majority opinion in that case. Judge
and convening authority, a chain of events that serves neitheCrawford, author of th&elker majority opinion, liberally
the SJA's client nor the interests of justice. quotes fromHill, but seeks to extend it in a more blanket fash-
ion.
Philosophical Division: Moving Toward Harmless Error
Another 1996 addendum case showed that the CAAF can

The extent to which the dispute over the addendum is unre-agree in at least some circumstances that some addendum mate-
solved and hard to parse is highlighted in an opinion of the Air rial is either not new matter or is new but truly inconsequential,
Force Court of Criminal Appeals released several months afterso that failure to serve it does not necessarily warrant a new
Welker Reflecting but not citingnited States v. Welké¥ the review and action. ItUnited States v. Jong¥% the CAAF
Air Force Court of Criminal Appeals held lbnited States v.  showed some inclination to consider the nature of the additional
Mark!% that an SJA's failure to comment in the addendum on information in deciding whether the failure to serve an adden-
defense allegations of error made in R.C.M. 1105 matters doeslum containing such “new matter” is harmless error. Here the
not entitle the accused to relief when the ignored allegationSJA commented on the slow record production process that
clearly has no merit. A failure to comment--that is, essentially precluded the accused from being eligible for an Air Force
choosing not to further advise the convening authority--falls on return to duty program cited by the defense counsel in his clem-
a lesser plain than providing analysis or guidance of which theency submission. The court found that the SJA's citation of key
defense is not made aware. The court reliedoited Statesv.  dates regarding record production were “new” but harmless,
Hill, %4 a 1988 CMA opinion. It is instructive to consider the because the information was “neutral, neither derogatory nor
authors of theHill andWelkeropinions in discerning the guid- adverse.®® Citing the regulation was not “new” because the
ance to take from the case and the likely direction of the CAAF. defense counsel had referred to the regulation in substance,

though not by name, and the SJA agreed with the defense coun-

Senior Judge Everett uses his dissehtétkeressentially to sel’s interpretation of its effect. Judge Crawford’s concurrence
tell the majority that it has stretchefdl beyond its limits.Hill was pithier: she agreed that the citation to the regulation was
involved an SJA's decision not to address the defense’s clemnot new matter and considered the other information to be “so
ency package in the addendum, a case in which the court heltrivial as to be harmless®
that the service courts should be free to affirm (rather than
remand) “when a defense allegation of legal error would not  WelkerandJonesare symptomatic of more than the mere

forseeably have led to a favorable recommendati®hy the issue of what kind of SJA addendum error will warrant a
SJA in the addendum. In hiselkerdissent, Judge Everett remand. They reflect the division on the court regarding how
argues that “I read the opinion lill most logically to say ... to treat most errors in the post-trial area. The majority of the

that [when] an accused’s post-trial assertion of estearly is CAAF opinions continue to interpret government post-trial
without merit the accused is not entitled to the hollow gesture error strictly, insisting on keeping that part of the process
of a remand,” but that in the close case he should be permittedital.'*® Judge Crawford generally has been in the minority,

102. 44 M.J. 85 (1996). Thwelkeropinion is dated 29 May 1996, ahthrk is dated 8 Oct. 1996.

103. 44 M.J. 792 (A.F. Ct. Crim. App. 1996). In this case the defense counsel claimed in R.C.M. 1106 matters thaiuhedtialade two errors in his sentencing
argument. The SJA failed to address the assertions (both highly dubious) in the addendum, though he did, importatté/cadviseing authority to consider all
matters submitted by the defense.

104. 27 M.J. 293 (C.M.A. 1988).

105. Id. at 297.

106. Welker 44 M.J. at 91. In fact, Judge Everelti opinion does not expressly set out such a middle ground, and such a posture is hard to discern from a reading
of the opinion.

107. 44 M.J. 242 (1996).

108. Id. at 244.

109. Id. (Crawford, J., concurring in the result).

110. Such concern about the true significance of many long-standing procedures is not limited to the post-tré¢@rems, United States v. NbO M.J. 6, in
which the CMA found that the a disqualified special court-martial convening authority (because of personal interest )Jmtleargtbat the general court-martial
was improperly convened, because “we cannot assume Captain Finta’s recommendation had no bearing on the ultimate fEcdis®nharges against appellant

to court-martial . . . Accordingly, we must assume the recommendation influenced the GCM convening authority’s decisictheehefges to a general court-
martial.” 1d. at 8.
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insisting that the defense show what it would have presentecharmless beyond a reasonable doubt; the defense merely must
and how the convening authority’s actions would have been dif-show prejudice “beyond the merely speculative or trivial,” and
ferent if the convening authority had considered the disputedthen it carries no further burden of proving harm, but “the Gov-
information or if the defense had the opportunity to respond. ernment has the entire burden of rebutting the presumpffon.”
Welkeris the only majority opinion that Judge Crawford has
written in the post-trial area in the past two years. In the past The case also shows that strong defense counsel often will
year, she dissented several times, each time expressing variaeceive the benefit of the doubt when a court is struggling to
tions of the theme that won the rare and thin majority reflecteddetermine, as Judge Crawford frequently propounds in her
in Welker post-trial opinions, whether a submission might have made any
difference. Here the court pointed in part to the “defense coun-
The Navy-Marine Court was the first to attempt to reconcile sel’s track record for zealous advocacy,” prompting the conclu-
the divergent strands in the 1996 addendum opinions with priorsion that “we have little doubt that he would have objected” to
case law in the area. United States v. Jord¢fi the court held the SJA's failure to serve him with the addendum and “would
that the government’s failure to serve the defense with anhave provided comments and, perhaps, additional evidence, if
addendum that included a letter calling the accused a highgiven the opportunity®® As in most addendum disputes, the
recidivism risk was impropét? The court determined that government generated the “bad facts” that underlie this deci-
Jones‘“effectively overruled theper serule in Naring”113 a sion: sentence was announced July 1994; the PTR was served
1982 CMA decision that held that the accused must alwaysin October, 1994; and defense matters were received on 1 and
have the chance to comment on an addendum that contains ne6 December, 1994° Then, more than seven months elapse
matter!* The Navy-Marine Court interprefonesto require until the fifteen-page addendum, which included the disputed
the appellate courts to “apply a harmless-error analysis inletter as an attachment, is served on July 25, 1995; the conven-
resolving” addendum issué®. The court found that the ing authority approved the findings and sentence the following
defense likely would have submitted rebuttal material, and day!*
because “there is a reasonable possibility that the convening
authority might have granted the appellant clemency after con- Jordonalso is noteworthy for its rejection of the government
sidering all the information h&hould have had before hji#® plea that it apply th®lanoplain error test, which would require
it set aside the action and required a new review and actionthe defense to establish prejudice. The court said that “reliance
Jordonis an egregious case that begins the process of applyingpn Olands plain-error analysis is inapposite” in a situation in
Jones Leal, and other recent addendum cases, and it formallywhich the defense never had an opportunity to object to the
retreats fronNarine in suggesting the “reasonable possibility” addendum or to make comme##s.
test. The court made clear, however, that it still considered the
issue to be “a mere violation of a Rule for Courts-Martigl.” Clearly the days of thper setest for addendum error are
Because of thisi-e, the fact that it is not error of constitutional gone. Just as clearly, however, the government will not be per-
dimension--the government need not prove the error to bemitted to blithely ignore the requirement to serve the defense

111. 44 M.J. 847 (N.M.Ct.Crim.App. 1996).

112. The letter, written by a social worker at the United States Disciplinary Barracks, was particularly important emaresaidted trial testimony from a doctor
(not clear from the opinion whether a physician or Ph.D.) that the accused was not a danger and helped defeat the giditatyojuglest possible recommendation”
that the convening authority suspend the dismissal and one of the two years confindnae@48.

113. Id. at 850 (referring to United States v. Narine, 14 M.J. 55 (C.M.A. 1982)).

114. The court noted that the recent change to R.C.M. 1106(f)(7), requiring service of an addendum that contains nesiveattirectly fromNarine. Id. at
848. Narine, frequently cited in the past, had required a new review and action any time the government failed to serve an addenthgnmeontaatter, regardless
of the nature of the addendum error.

115. Id. at 850.

116.

d. (emphasis added).
117. Id.

118. Id.

119. Id. at 849.

120. Id. at 848.

121. Id.

122. |d. at 849.
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with opinions or documents that substantially undercut a signif-

icant part of the defense’s case or its plea for clemency. In one of the first cases of the new term, the CAAF rein-
forced this point in a case in which the government generated
Minimal Due Process: Serve the Defense two huge addendums--and served neither on the defénise.

United States v. Hangthe SJA generated an addendum that

There is no area of post-trial practice in which the equities included more than 120 pages of defense submissions that
are more obvious and where misconduct or error by the governincluded suggestions of ineffective assistance of codffséh.
ment is less excusable. Criminal procedure is wedded to theahe addendum, the SJA summarized the defense submission,
concept of due process: notice and opportunity to be heardraised the possibility of ineffective assistance, and concluded
The addendum is the final formal communication between thethat the accused “received a vigorous defense and was compe-
SJA and the convening authority. When it performs its mini- tently represented”® This document was not served on the
malist function--packaging the defense submissions, anddefense. A second addendum, centering mainly on a claim that
reminding the convening authority of his obligations--there is one of the members slept during part of the trial, was generated
no requirement to serve the addendum on the defense irafter a post-trial hearing on the issue; it, too, was not served on
advance, because it does not change the picture of the cas¢éhe defensé?®
When, however, the addendum contains information to which
the defense has not had an opportunity to respond, the defense The CAAF opinion, written by Senior Judge Everett, treated
must have that opportunity, or else the government is improp-it as a straight “new matter” case, finding that the first adden-
erly smuggling information to the convening authority. dum, which characterized the defense case, and the second,

which dismissed the sleeping member allegations, both con-

As strict as the courts have become regarding defensdained new matter and should have been served on the
waiver--requiring timely and precise objections to government defense?” All of this led the majority back tblickok, testing
misconduct, even in the post-trial area--they tend to be indul-the errors for prejudice. Thoudtickokaddressed errors in the
gent regarding the addendum, because the defense cannot hal®T Rs!?® the majority reiterated one of its favorite post-trial
known about its contents if it was not served on them. There-themes, that it “should not speculate that the convening author-
fore, the government’s risk is greatest here (and easiest taty would have granted no relief if he had been able to consider
reduce to nothing). The clear message of the past several yearappellant’s significant and substantive response to the two
punctuated in 1996 blyeal and other cases is this: if the SJA addenda?® It found itself unable to overcome the presumptive
wants to communicate anything to the convening authority, prejudice of failure to serve an addendum containing new mat-
after having received the defense materials, it should be servetker*
on the defense unless it is (1) a mere reiteration of the conven- In a critical concurrence, Judge Gierke suggested that the
ing authority’s rights and obligations in the case (&ypu sleeping member addendum was not an addendum at all, but
must consider all written matters submitted by the defense”), orakin to a second PTR--either, he acknowledged, would have to
(2) a conclusory characterization of or response to the defensdave been served, but he said the presumption of prejudice for
materials (e.g.“l have considered the defense allegations lack of service, stemming frolreal andJoneswould not apply
regarding trial error and find them to be without merit”’). An because the second addendum only responded to a defense
SJA also owes a convening authority his legal and prudentialclaim of legal error, not a traditional clemency petitiéinln
judgments, when asked for them. He does not, however, havéner now-traditional dissent, Judge Crawford ignored the first
license to orally communicate information or judgments that he addendum (the clearer call in this case) and focused only on the
would be forbidden from communicating in writing. second, which addressed the sleeping member claim. While

123. United States v. Haney, No. 93-0157 (CAAF Dec. 17, 1996).

124. Haney’s submission said there “were many problems with the evidence that was presented by my attorney and the mieimier imesented what was
submitted and what was withheldld. slip op. at 8. Haney also suggested that his attorney, who had started out as a prosecutor in the case before Hatlgy individu
requested him, might not have been fully independkht.

125. 1d.

126. Id. at 10-11.

127.1d. at 12, 13.

128. See generallyext accompanying notes 7-26.

129. Haney slip. op at 15.

130. Id. (citations omitted).

131. Id. at 21 (Gierke, J., concurring).
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agreeing that the failure to serve this addendum was errorSmall wonder practitioners feel bereft of guidance from the
Judge Crawford pointed out that “both the prosecutor and theappellate courts in this area.
defense counsel agreed with the military judge that such an alle-
gation was untrue. Thus, service of the second addendum for a Practitioners must keep in mind three essentials regarding
defense response would now be a futile exerci®e Judge the addendum: (1) new matter will be strictly construed against
Cox’s short, witty but unilluminating concurrence suggests that the government, erring in close cases on the side of character-
an addendum “is either redundant and not necessary, or i&ing disputed information as new matter; (2) new matter must
always new matter!® In this case he found it was “clearly sig- always be served on the defense, which must have time to com-
nificant, and thus . . . should have been sernf&diiggesting, ment; (3) the government must address defense claims of legal
with no further detail, a “significance” overlay to the “new mat- error, but it may dismiss them with virtually no analysis. The
ter” definition in theManualand case law. CAAF already has heard arguments in three addendum-related
cases for this term, so practitioners can look forward to addi-
Haneyis still another example of the recent travails of the tional reinforcement of the message.
post-trial process: government sloppiness, a splintered CAAF,
and the appearance that no real relief ultimately will go to the Convening Authority Action
accused. Major Haney was tried in November, 1989. The
CAAF opinion came more than seven years later. The case will After considering the defense submissions and the SJA's
receive a new review and action sometime this year and, in aladdendum, the convening authority takes initial action on a
likelihood, the original findings and sentence will be affrmed case, approving or altering the findings and senté&fcl no
by CAAF late in 1997, about eight years after a court of mainly area is the distinct nature of the military justice system more
awake Air Force officers sentenced him to confinement and aclearly on display than in the convening authority’s action.
dismissal. Form is not unimportant, and it is glib to character- Some areas of military practice have at least some loose paral-
ize the post-trial process as form over substance--isHietild lels to the civilian world (e.g., the frequently cited and abused
berelatively infrequent, given all the checks in the process--soequivalence between an Article 32 investigation and a grand
it is important to the integrity of the system that the governmentjury), but it is hard to find anything quite like the plenary and
scrupulously follow the rules, even when relief is relatively unreviewable right of the officer who convened the court to do
rare. Still, neither justice nor the appearance of justice is servednything regarding the findings and sentence except make them
by such a labyrinthine path. The PTR (which should not haveharshei3” In a case in which the Navy-Marine Court again
taken eleven months to generate) explained the offenses o€ontributed a decision of noteworthy clarity, the court wrote
which Major Haney was convicted. The addendum appears tahat the “convening authority’s action on the results of a court-
have been a well-assembled, comprehensive product. It simplynartial is a substantive exercise of power over the results of a
should have been served on the defense. Now, the five-persooourt-martial.**® The convening authority has “unique and
CAAF generated four opinions: a three-man majority found absolute control over the fate and future of convicted service-
that the government committed prejudicial error in failing to members,” empowering him to “disapprove the guilty findings
serve two separate addendums, each of which contained newnd the sentence, or any part thereof, for any or no reason, legal
matter, on the defense; one concurrence found that one addemr otherwise.*°
dum contained new matter for different reasons than the major-
ity, and was reluctant to call the second document an addendum The biggest change regarding the convening authority’s
at all; another judge found the second document to be an adderaction this past year came about as a result of a legislative
dum that should have been served, but found harmless errorghange, designed to bring the UCMJ in line with Khenual
another judge pulled out the dictionary to suggest that adden-The Manual always has required defense submissions to be in
dums inherently contain new matter, but then obliquely insertedwriting, but the UCMJ simply spoke of “matters” submitted by
another standard--“clear significance”--for measuring the sig- the accused? raising the perennial question about whether
nificance of new matter that requires service on the defensenon-written matters, most typically videotapes, must be consid-

132. Id. at 23.
133. Id. at 18 (Cox, J., concurring).
134. 1d.

135. On 4 February 1997, the Court heard argumedhited States v. ChatmaNo. 96-0306/AFpetition granted44 M.J. 63 (1996), in which the issue is whether
the staff judge advocate erred, in violation of RCM 1106(f)(7) and to the prejudice of the accused, by including newtheatddéandum and failing to serve the
accused with new matter so that he was deprived of the opportunity to respond. On 5 February 1997, the CAAF heard ajgiteteStates v. BulleNo. 96-

0232 (A.F. Ct. Crim. App. 1996) on the same issue as in another Air Force general court-martial: whether the SJA errdid@pypéawimatters in the addendum
without serving it on the accused. The issugnited States v. CatalanNo. 96-0875 (A.F. Ct. Crim. App. 1996), an Air Force special court-martial, is whether the
addendum was defective in (1) failing to direct the convening authority to consider the accused’s clemency matters,emtidd2nhéwyw matter” not provided to

the defense counsel for comment.

136. SeeUCMJ art. 60 (1988); MCMsupranote 2, R.C.M. 1107.
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ered by the convening authority. Last February’'s amendments One common concern is creating a paper trail that makes
to the UCMJ removed the ambiguity by adding a sentence toclear that the convening authority considered all matters prop-
the UCMJ, to make it consistent with thlanual Article 60, erly presented before taking action. United States v. Gar-
UCMJ, now reads, in part: “The accused may submit to thecia,*> the government presented an affidavit from the SJA
convening authority matters for consideration . . . with respectswearing that the defense clemency package was delivered to
to the findings and the sentencgny such submission shall be and considered by the convening authority before he took
in writing.” 14 action. The court found this was adequate to comply with the
requirement of Article 60 that the convening authority consider
Because the convening authority’s action is so important, thedefense submissiod§. The court, in guidance that all services
documents on which the action hinges, especially the post-triawould do well to follow, said it was ideal that convening author-
review and addendum, are of great consequence. Many of théies write “considered” on the matters and initial and date
recent decisions challenge the courts to gauge the gravity of athem. It made clear, however, that such a practice is not
error involving one of these documents, measuring the errorrequired to enable the court to apply a presumption of regular-
against the document’s inherent significance. While the courtsity, which it did in this casé*
have found harmless error from time to time, this should not
embolden government practitioners to try to “work the system”  In United States v. Briglit® the court found that the conven-
to exploit these possibilities; the harmless error analysis is noting authority’s right to consider “[sJuch other matters as the
sufficiently consistent, and the government should willingly convening authority deems appropridtéincludes, in this
shoulder the responsibilities of the post-trial phase in the inter-instance, a letter from the accused’s estranged wife, when the
ests of serving convening authorities and the system of justicedefense was given a copy and time to réfilyThe defense did
not respond to this letter. The SJA advised the convening
Coast Guard Court Sees Many Actions authority that he was submitting the mother’s letter “in the
spirit” of the DOD Victim and Witness Assistance Progedim.
The Coast Guard Court issued several rulings regarding conThe defense asserted that she was not really a victim of the
vening authority action that, while not binding on the other ser- accused’s larcenies and that the letter alleged unrelated miscon-
vices, offer instructive scenarios and sensible resolutions, alongluct!*® The court skirted the victim-witness argument, empha-
with helpful analysis. sizing that the UCMJ anillanual place no limitation on what
the convening authority may consider, as long as the informa-

137. “The convening authority may for any or no reason disapprove a legal sentence in whole or in part, mitigate the@sdrtieange a punishment to one of a
different nature as long as the severity of the punishment is not increased.” d@islinote 2, R.C.M. 1107(d)(1). In his concurring opinion in a recent case, Chief
Judge Cooke of the Army Court reinforced the plenary power of a convening authority to take any action he pleased retjagdimméirsentence. “Under such
circumstances,” he wrote, “the convening authority is free to approve, in his discretion, whatever sentence he deeme appliopitet only by the maximum
punishments authorized by the Manual . . Ufited States v. CarrglNo. 9501522, slip op. at 9 (Army Ct. Crim. App. Jan. 27, 1997) (per curiam) (Cooke, C.J.,
concurring). Chief Judge Cooke also suggested that when the convening authority is not acting in his unchecked realmgauthiovigy but in a quasi-appellate
role of adjusting a sentence after correcting a legal error, he should follow the ditiaitedfStates v. Salg®2 M.J. 305, 307 n.3 (C.M.A. 1986) and only approve

a sentence that a court reasonably would have adjudged (based on the altered filsdingsguch circumstances, Chief Judge Cooke wrote that the service courts
have a clearer obligation to review that decision and to adjust the sentence under the court's mandate, under Art. §6édfirm ‘rch sentence which we find
‘correct in law and fact . . . ."Carroll, slip op. at 10.

138. United States v. Cunningham, 44 M.J. 758 (N.M.Ct.Crim.App. 1996) (en banc).

139. Id. at 762 (citations omitted).

140. SeeMCM, supranote 2,R.C.M. 1106(f)(4) (“Counsel for the accused may submit, in writing, corrections or rebuttal to any matter in the recommendation
.); R.C.M. 1105(b) (“The accused may submit to the convening authority any written matters which may reasonably tentheo@ffaening authority’s decision

).
141. 10 U.S.C. § 860(b)(1), as amended by National Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104- H16126{196) (emphasis added).
142. 44 M.J. 748 (C.G.Ct.Crim.App. 1996).
143. 1d. at 749.
144. 1d.
145. 44 M.J. 749 (C.G.Ct.Crim.App. 1996).
146. MCM,supranote 2, R.C.M. 1107(b)(3)(B)(iii).
147. Bright, 44 M.J. at 751.

148. Id.
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tion is served on the accused and counsel, who receive a chanadrectly from the accused’s mother. The mother’s letter contra-
to reply. “[W]hile appellant may be correct that the letter from dicting the letter from Bright's wife. The SJA did not provide
his wife does not qualify as one from a victim, consideration by the letter from the accused’s mother to the defense, but did give
the convening authority was not dependent on that ratioffdle.” it to the convening authority, telling him of his right to recall
and modify his actiofi® (he chose not to do so). The mother’s
As in so many post-trial cases, the defense complaint alsdetter was somewhat atypical in its timing, as such matters
was tardy. The court said the defense “should have made thatarely arrive in the relatively short time between taking action
challenge known at the time the letter was served on him, notand publishing it or giving notice to the accused. It is only in
for the first time on appeal® TheBright scenario is not an  that narrow time window that the convening authority retains
uncommon one. Especially in this time of increasingly high the right to recall and modify his decisions with no limita-
stakes or highly publicized cases, convening authorities andtions}* after publication or notice he may only make modifica-
SJAs receive “over the transom” submissions from time to tions that are not “less favorable to the accused than the earlier
time. It is clear that convening authorities must not consideraction.™s®
these items without disclosing them to the defense, but they are
free to consider them--falling broadly under the R.C.M. Finally, inUnited States v. Hair&°the court stated what has
1107(b)(3)(B) rubric of “additional mattef§®-so long as the  since become indisputable: that a convening authority is not
defense gets the chance to read them and respond. The Coasquired to give a personal appearance to an accus€avis
Guard Court suggested that “there may be limitations on whatthe court had held that a convening authority must consider a
the convening authority may consider” beyond those stated invideotape, a viewpoint clarified by the February 1996 change to
the Manual or UCMJ1%% Because it based its decision on the UCMJ that makes clear that convening authorities are only
waiver, the court did not expressly find that the letter from required to consider “written” materials submitted by the
Bright's wife was properly considered by the convening author- defense'®® In Haire, the court said that the obligation only
ity. The court observed that “no particular standards for whatextends to “inanimate’ matter that can be appended to a clem-
may or may not be considered are set forth in the” UCMJ orency request. We specifically reject the contention that a peti-
Manual*®*though it later suggested that the letter was properly tioner for clemency has a non-discretionary right to personally
“within the discretion of the convening authority whether he appear before the convening authorit.”
considered” it under the victim-witness rubric “or some
other."ss To Err is Human, To Fix it Must Be Done Early

The case contained an additional instructive wrinkle. After ~ The Manual drafters long have recognized that not all
the convening authority took action, but before notice or publi- actions come out right the first time. Sometimes there are mere
cation, the convening authority received a letter sent to himclerical errors such as inaccurate personal data, and sometimes

149. Id.

150. Id.

151. Id.

152. Before action, the convening authority may consider “[s]uch other matters as the convening authority deems appoomvate if the convening authority
considers matters adverse to the accused from outside the record, with knowledge of which the accused is not chargasgd, ghalldee notified and given an
opportunity to rebut.” MCMsupranote 2, R.C.M. 1107(b)(3)(B)(iii)-

153.Bright,44 M.J. at 751. The court gave no indication of what those limitations might be or the source for them.

154. 1d. at 750.

155. Id. at 751.

156. MCM,supranote 2, R.C.M. 1107(f)(2) (permitting a convening authority to “recall and modify any action taken by that convening atitnoyitime before
it has been published or before the accused has been officially notified. The convening authority may also recall ang axitifyat any time prior to forwarding
the record for review, as long as the modification does not result in action less favorable to the accused than thmedjlier act

157. Bright 44 M.J. at 751.

158. Id.

159. 44 M.J. 520 (C.G.Ct.Crim.App. 1996).

160. Seesupranote 107.

161. Haire, 44 M.J. at 526.

144 APRIL 1997 THE ARMY LAWYER « DA PAM 27-50-293



important matters such as discharge or confinement are misjoined by Judge Lucas, both of whom were in@umningham
stated. Thévlanualpermits convening authorities to call back majority. In this case the opinion concludes with the reminder
erroneous actions and fix théfd. A recent Navy case illus- that “words very often have rather precise meanings and conse-
trates the limitations of the correction provisions. The conven-quences,*®® and “processing and review of courts-martial
ing authority action itJnited States v. Smitf? which included could quickly become chaotit® without respecting clear rules
accused and defense counsel on the distribution list, containe@n who has authority to act on a case at what time and the extent
numerous error$t Later, the government purported to correct of that authority. The court continued: “The failure to carefully
the action with a document entitled “corrected copy.” It is craft the appropriate language and to proofread legal docu-
unclear when or how this document, generated “long after thements does an enormous disservice to the client being served
record had been forwarded . . . for reviéffwas promulgated.  and wastes scarce resources in the rework required to correct
The Manualclearly restricts the convening authority’s plenary defects.™
right to make any changes to the action to the time “before it has
been published or before the accused has been officially noti- Practitioners simply must follow R.C.M. 1107 as scrupu-
fied.”1%6 Because of thBlanuals clear prohibition, the attempt  lously as possible. The Drafters could significantly improve
in Smithto alter the action long after forwarding it meant that this provision by defining the terms “publication” and “notice.”
“the attempted correction was a nullif§” In the meantime, cases suchSmithare easy; after an action
has left the installation, the convening authority has forfeited
The Navy-Marine Court continues to chide practitioners his right to act on it, and that cannot be skirted by republishing
about the consequences of their actions in the post-trial arenaan altered action under the guise of its being a “corrected copy.”
The Smithopinion was written by Judge Dombrowski and

162. SeeMCM, supranote 2, R.C.M. 1107(f)(2).
163. 44 M.J. 788 (N.M.Ct.Crim.App. 1996).

164. The most significant errors were that the action reflected a BCD, instead of the adjudged dishonorable dischaaje,"SREICIAL” court-martial instead
of general court-martialld. at 789.

165. Id. at 790 (footnote omitted).

166. MCM,supranote 2, R.C.M. 1107(f)(2).
167. Smith 44 M.J. at 791.

168. Id.

169. Id.

170. Id.
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Conversion, Suspensions and Vacations accused his stated wish to be permitted to retire, saving the
$750,000 he had cited as a potential loss of retirement income.
The seemingly contrary trends toward fewer courts-mar-
tial*"* but harsher sentené&has renewed emphasis and atten- ~ Most important for practitioners is the fact that the defense
tion on the convening authority’s power to convert and suspendneither set any conditions on the commutation (e.g., setting a
sentence¥’3 cap on confinement he was willing to endufépor protested
the commutation in the post-trial submission to the convening
Itis important to remember that there is no rigid equation for authority!® It was, in all likelihood, a conscious and intelligent
converting sentencés’ While no part of a sentence may be decision by the defense. If, in fact, it was most important to the
converted to a punitive discharge if a punitive discharge is notaccused, a retirement-eligible Air Force master sergeant, that he
adjudged®there is no precise formula for converting punitive remain eligible to retiré? it was wise bargaining not to set a
discharges to confinement, especially when the conversioncondition--e.g., | will accept a conversion of no more than 12
comes pursuant to an open-ended request by the defense. budditional months’ confinement. Obviously, the court had little
United States v. Cartgf®the convening authority lawfully con-  sympathy for Carter’s getting the benefit of his request and then
verted a sentence that included a bad-conduct discharge and later complaining that the benefit was too taxifig.
months’ confinement to 2ddditional months’ confinement
(and equivalent but uncollectable forfeitures) in response to a The issue of fines is likely to gain added attention in coming
defense request that the accused be permitted to retire. Thgears, because there is no longer much flexibility in the realm
CAAF reinforced the convening authority’s virtually plenary of traditional forfeitures, and accused soldiers will seek some
power to grant clemency, while reminding practitioners that the way to accept a finite, quantifiable portion of a sentence that
commutation must be truly clement, “not ‘merely a substitu- leaves little stigma and least affects their future earnings poten-
tion™ of sentenced’” There was no issue in this case, the unan- tial. InUnited States v. Le€?*the Navy-Marine Court held that
imous court held, because the BCD was disapproved, giving thet was permissible to include a fine as part of a converted sen-
tence. The court held that a sentence that includes a fine is not

171. The rate of general courts-martial per 1000 soldiers was 1.60 per thousand in FY 1996, almost exactly the sabeeaddrhhe past four years. The rate
of general courts-martial remains relatively high by historical standards (about double the rate of the 1970s and 188@s}iuatin in court-martial load is better
reflected by the dramatic drop in BCD special and “straight” special courts-martial, which have dropped by more than freorttiireisate in the 1970s and 1980s.
All figures are from the United States Army Clerk of Court's Office, Falls Church, Virginia.

172. The average sentence for Army prisoners entering the United States Disciplinary Barracks at Fort Leavenworth, atleefdiregctor of Inmate Adminis-
tration, was 2.2 years in 1982; and in 1996 it was 14.7 years. This rdfieatslia, that two trends have converged: dramatically fewer trials and lower overall
court-martial rate with an increase (and later cresting) of the general court-martial rate. In short, the military emeyingges, but of greater gravity, more “felo-
nies” and many fewer “misdemeanors.”

173. Convening authorities have the power, under UCMJ, art. 64(c)(1)(B) and R.C.M. 1107(d)(1), to commute sentencesteodengriy of the sentence is not
increased.

174. R.C.M. 1103(b)(6), (7) provides guidance for converting certain restrictions on liberty.

175. A punitive discharge must be adjudged by a court. If it is not part of the adjudged sentence, it cannot arisecisaoesdrsion. All other components of
a sentence may be part of a conversion even if not part of the original seieddanited States v. Barratt, 42 M.J. 734, 735 (Army Ct. Crim. App. 1995) (“a punitive
discharge, as a matter of law, is not a lesser included punishment of confinerSestglsdr.C.M. 1107(d)(1) Discussion.

176. 45 M.J. 168 (1996).

177. 1d. at 170 (citation omitted).

178. The court noted that the accused “requested commutation of the bad-conduct discharge to confinement without settitigasia<to the length of con-
finement to be substituted Itl.

179. In addition, the court wrote, the accused “entered no protest when the SJA recommended this action to the convinihgdwahd71. Presumably the
SJA recommended the conversion in the PTR, which was served on the accused. The CAAF cites R @ M), 1hé@rovision that permits the defense to respond
to the PTR, following the above sentence, implying that the defense was on notice of the recommended conversion in the PTR.

180. In his submission to the convening authority the accused wrote: “Sir, if it means serving more confinement timiaat bnay retain my retirement, then
so be it. | will serve more confinement in exchange for the opportunity to retire from the Air Flatcat"170-71.

181. Judge Sullivan, who is not shy about suggesting changes to the justice sgsteng(nited States v. Boone, 42 M.J. 308, 314 (Sullivan, C.J., dissenting) in
which he observed that the military’s sentencing process was so stilted that “[p]erhaps it is time to have ‘truth in $§ntemdilugied the unanimous opinion with
the suggestion that “a more formal notice procedure might be appropriate,” but that is more a matter of comity than anbytbind thave affected this case in
particular. Id. at 171.

182. 43 M.J. 794 (N.M.Ct.Crim.App. 1995).
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necessarily more severe than one that includes forfeitures. Ifmainly a hearing held by the special court-martial convening
this instance, the convening authority reduced the accused’suthority] can be accomplished prior to the convening author-
confinement from 18 months to 12 months, and total forfeituresity’s action except for the order from the OEGCR¥acating
(which the court calculated at about $5,800) was converted to ahe suspension . . [;] until that point there is no suspension to
$5,000 fine. As irCarter, it was especially significant that the vacate.®® The dissent argued that an accused should be able to
conversion came at the request of the acctfethis case pre-  waive this process as part of a pretrial agreertént.
dates the April 1996 change to the forfeiture provisions, which
likely changes the analysis in cases that involve total forfeitures  Placing a Clemency Recommendation on the Record
as a matter of law. Counsel need to think carefully when seek-
ing to convert any part of a sentence to a fine, which is always While clemency remains the exclusive province of conven-
a lawful punishment, because a fine becomes an immediaténg authorities, these officers are free to consider recommenda-
debt to the U.S. Treasury. Neith@arter norLeepresumesto  tions made by anyone. A 1995 change toMamual obliges
set out a formula, but in the context of these cases, the converSJAs to include in the PTR any clemency recommendation “by
sion was permissible. the sentencing authority, made in conjunction with the
announced sentenc®? The right of the panel or individual

A recent Navy case reinforces the indisputable point that members to make such a recommendation is not new. What is
convening authorities possess the power to suspend sentencaspresolved is the number or percentage of members who must
while making clear that a sentence cannot be suspended until itoncur in a clemency recommendation for it to qualify as a rec-
is approved by the convening authority in the initial action. As ommendation of “the sentencing authority.” United States v.
a general rule, misconduahytime during a period of suspen- Weatherspooff? the CAAF pointed out that thdanual does
sionmay be a basis for vacating a suspension, though a hearingot require a threshold minimum before a panel’s clemency rec-
must be conducted by the special court-martial conveningommendation qualifies as “official.” In this case, the court did
authority, who must then make a recommendation to the gennot have to rule on the validity of the trial judge’s instruction
eral court-martial convening authority, who makes the deci- that three-fourths must concur in the clemency recommenda-
sion!® In United States v. Perim&# the convening authority  tion, because only three of nine members did so, meaning that
acted to vacate the suspension in the period between the triainder virtually any interpretation of the term, it would not qual-
and the initial action. While emphasizing that a convening ify as the recommendation of a “court-martiaf® Still, the
authority cannot vacate a suspension until he acts on the sercourt implored the drafters of tidanual “to consider recom-
tence, the court also noted that parties to a pretrial agreemenmnending to the President an amendment to an appropriate
may agree that the suspension itself will begin on the date offR.C.M.] that will address . . . [w]hat percentage of the mem-
sentence (or any other dat&).Therefore, the dispute will not  bers . .. must support a recommendation for clemency before it
concern whether the subsequent misconduct fits into the propebecomes the recommendation of ‘the court-martidt.””
time window, but only whether it constitutes a violation of the
suspension provisions. “It is doubtful that such substantial due  Courts in a box: how to fashion “meaningful relief’
process rights [as the right to a hearing on vacating a suspen-
sion] may be waived in a pretrial agreeméfitthe court held. The futility of fashioning meaningful post-trial relief was
“All of the procedural requirements for vacating a suspension highlighted in a recent decision by the Army Court of Criminal

183. “Even if we were not convinced that the approved sentence was not more severe than the adjudged sentence, it Neas tisgipesho proposed the
sentence that was finally approved. He is the one who brought up the fine as a possible punishment in exchange forad higlootiinement, elimination of the
forfeitures and a mitigation of his discharged. at 800.

184. SeeMCM, supranote 2,R.C.M. 1109(d).

185. 44 M.J. 615 (N.M.Ct.Crim.App. 1996).

186. Id. at 616.

187. 1d. at 617.

188. Officer Exercising General Court-Martial Jurisdiction, the sea services’ abbreviation for General Court-Martial Céwmtkoiity or GCMCA.

189. Periman,44 M.J. at 617 (citation omitted).

190. Id. at 618 (Keating, Sr. J., dissenting).

191. MCM,supranote 2,R.C.M. 1106(d)(3)(B).

192. 44 M.J. 211 (1996).

193. Id. at 214.
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Appeals. Most commonly, courts will grant relief in one of the beyond his release date “as a direct result of the convening
areas that is unaffected by error or the passage of time. Courtauthority’s decision to grant clemency . . . compounded by the
have extended forfeiture relief, but their ability to craft mean- staff judge advocate’s failure to appreciate the effect of the
ingful relief in this area was curtailed in April 1996 when the good time rules and to advise the confinement facility in a
statutory change to the forfeiture rules took effect, essentiallytimely manner.2?2 The court balanced all this against “the sor-
barring convicted soldiers from receiving pay after the conven- did details of appellant’s misconduct and the significant impact
ing authority approves their sentené®s.In United States v.  on the victim” in concluding that “disapproving the BCD would
Collins,'*6a special court-martial, the accused was sentenced tde a grossly disproportionate remedy and would fail to vindi-
six months’ confinement, forfeitures, reduction to E-1 and a cate society’s interests?®® Because the convening authority
BCD. The convening authority approved the BCD and reduc- already had disapproved forfeitures, the court disapproved the
tion to E-1. Exercising his clemency power (not pursuant to aadjudged confinement that already had been served.

pretrial agreement), he approved only three months’ confine-

ment and disapproved the forfeitures. The accused’s release Conclusion
date from a three month sentence, computed after giving credit
for “good time” earned in jail, ended up being five dagfore The clearest message to practitioners is a dull but important

the convening authority took actiéti. By the time the govern-  one: the post-trial stage remains a vital one of gretntial
ment figured out its error and notified the confinement facility, consequence. Government errors will trigger the ire of the
the accused served 22 extra days. The opinion provides agourts butin some circumstances will not yield substantive cor-
excellent, detailed discussion of the court’s normal requirementrective action when the courts find the error would not have
to afford “meaningful relief.” Such relief, however, must be affected the outcome. Future disputes are likely to center on the
“proportional to the error,” and the court stressed that “[e]ven question of under what circumstances a reviewing court can
error of Constitutional dimension does not necessarily requirefind harmless error, while protecting the integrity and vitality of
disapproval of a punitive discharge when no other meaningfulthe post-trial process. Defense attorneys are expected to craft
sentence relief is possiblé&® timely and unique submissions in which they object at the time
closest to the making of an error. If a trial error is not raised in
The unanimous court, in an opinion written by Judge Cairns,the R.C.M. 1105/1106 submissions and post-trial errors are not
acknowledged that in this instance disapproval of the BCD timely raised, courts are extremely unlikely to entertain protests
would be “the only meaningful relief . . . [but it] would be later.
totally disproportionate to the harm suffered, would provide the
appellant a major windfall, and would be too drastic a remedy CAAF has the opportunity to resolve the tensions implicit in
in light of the seriousness of appellant’s miscondifét. The many of the recent post-trial opinions, which critics or cynics
court acknowledged the “serious harm” of loss of liberty, but could characterize on one extreme as conflating an essential
said there was no “bad faith or intentional desire to punish” thecodal process into quasi-constitutional dimensions, and on the
accused®” In fashioning a remedy, the court started from the other extreme contributing to the evisceration of one of the
assumption that “[a] bad-conduct discharge is far more severeunique procedures carefully created to give maximum protec-
than twenty-two days of confinement,” which “was relatively tion to court-martialed soldiers.
short and certainly more transient in natut®Ih this case, the
court also considered the irony that the accused was held

194.1d. n.2. The court also suggested that perhaps there need not be a recommendation “of the court-martial,” so long as thermoendeersthe number who
support the recommendationld.

195. As of 1 April 1996, Art. 58b, UCMJ, requires maximum forfeitures, (otal forfeitures at a general court-martial, two-thirds at a special court-martial) for
those receiving sentences of more than six months confinement or any confinement along with a punitive discharge or dismissal.

196. 44 M.J. 830 (Army Ct. Crim. App. 1996) (opinion of the court on remand).

197. I1d. at 833.

198. Id.

199. Id. at 833-34.

200. Id. at 834.

201. Id.

202. “Had the convening authority not granted clemency, the appellant would not have been hiarmed.”

203. Id.
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TJAGSA Practice Notes

Faculty, The Judge Advocate General’s School

Legal Assistance Items category that did not require income verifica-
tion3
The following notes advise legal assistance attorneys of cur-

rent developments in the law and in legal assistance program As one might expect, the homeowner was not able to meet
policies. You may adopt them for use as locally published pre-the balloon payment when it came due. Consequently, she
ventive law articles to alert soldiers and their families about arranged to take out another loan to pay off the first. The terms
legal problems and changes in the law. We welcome articlesOf this loan were as follows:

and notes for inclusion in this portion ®he Army Lawyer

Send submissions to The Judge Advocate General's Sch00|, The amount of the note in this transaction was $44,000 with

ATTN: JAGS-ADA-LA, Charlottesville, VA 22903-1781. an interest rate of 20 percent. The defendant was required to
make eleven monthly payments of $733.33 with a final balloon
Consumer Law Note payment of $44,733.33 on 22 July 1992.
Dont Forget Basic Contract Theories! Again, the homeowner could not make the balloon payment

and the finance company brought a foreclosure action. The
A recent case decided by the Appellate Court of Connecticuthomeowner filed special defenses to this action. Among them
reminds us that statutory protections are not the only remediegvas the assertion that this second mortgage was both procedur-
available to consumers. Many times, contract law theories pro-ally and substantively unconscionablelhe trial court found

vide winning approaches to consumer problems Family for the homeowner and the finance company appéaled.
Financial Services, Inc. v. Spenéehe theory of unconsciona-
bility provided just such an effective remedy. Unconscionability at common law applies to a contract that

is “such as no man in his senses and not under a delusion would
Spenceinvolved the owner of a home who needed a loan to make on the one hand, and as no honest and fair man would
repair a roof. The court described the facts behind the secondaccept on another.”In recent times, the use of unconscionabil-

mortgage to finance these repairs as follows: ity as a consumer protection tool has become more wide-
spreac®. To simplify consideration of the topic, courts often

The amount of the loan was $30,000 with an distinguish between procedural and substantive unconsciona-
interest rate of 20 percent. The note required bility. Procedural unconscionability “has to do with lack of
eleven monthly payments of $500 with a fairness in the formation of the contragt.Substantive uncon-
final balloon payment of $30,500 on July 20, scionability, on the other hand, “refers to the content or sub-
1991. In the defendant's loan application, she stance of the contract and includes such matters as price, credit
stated that her monthly income was $1126.67 terms, forfeiture provisions, and so ofi.”
and that she owed a monthly amount of
$1011 to Peoples Bank on a first mortgage. In Spencerthe trial court had found the following facts
The plaintiff placed the defendantin a class C regarding the transaction:

1. 677 A.2d 479 (Conn. App. Ct. 1996).

2. ld. at481.

3. Id.

4. Id. Itis also interesting to note that, in addition to the onerous terms of the loans, the homeowner was required to payirtreegtin advanced.

5. Id.at482. The other defenses were that “the mortgage was a scheme to defraud . . . lacked consideration becauseateddairgifédse the July 16, 1990
mortgage, and violated [provisions of the Connecticut] General Statutes.”

6. Id.
7. Howarp J. ALPERIN & RoLAND F. CHAse, CoNsUMER Law 245 (1986).
8. See generally icat 8§ 171-80.

9. Id.at272. Courts look at all aspects of the transaction, but their considerations can be lumped generally into the ¢ateguiadisymf bargaining power,
merchant’s conduct, and the consumer’s weakneSessid at §8 187-93.
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Family Law Note
(1) the defendant had a limited knowledge of

the English language, was uneducated and Many Retirees Still Liable for Payment of Up to Half Their

did not read very well; (2) the defendant's Retirement Pay Despite Uniform Services Former Spouse’s
financial situation made it apparent that she Protection Act and Mansell Holding

could not reasonably expect to repay the sec-

ond mortgage; (3) at the closing, the defen- Legal assistance attorneys drafting separation agreements in
dant was not represented by an attorney and divorce cases need to closely consider the language on division
was rushed by the plaintiff's attorney to sign of military retirement pay to protect their client’s interest and
the documents; (4) the defendant was not ensure the intent of the parties is clear. The Uniform Services
informed until the last moment that, as a con- Former Spouse’s Protection Act (FSPA) allows states to treat
dition of credit, she was required to pay one disposable military retirement pay as property in a divorce
year's interest in advance; and (5) there was action!® The FSPA definition of disposable retired pay specif-
an absence of meaningful choice on the part ically excludes pay received from the Veteran’s Administration
of the defendarit. as a result of a disability determinatinln order to prevent

double dipping, the service member must waive a portion of the
Based upon these facts and the concealment of the actuaktirement pay to collect the disability pay. The United States
creditor by the finance company, the appellate court agreedSupreme Court addressed this issudMamsell v. Manselt®
with the trial court that the loan was procedurally unconsciona- holding that states were preempted from dividing the disability
ble. The court also found the loan to be “unreasonably favor-pay under the FSPA. Thus, a service member who elects to
able to the [finance company}” Based on this, the appellate accept the disability pay in lieu of retirement pay often drasti-
court also upheld the trial court’s finding of substantive uncon- cally reduces the amount of disposable retired pay available for
scionability’® As a result, the court upheld the trial court’s division under the FSPA.
injunction against the foreclosure actign.
DespiteManselland the language of the FSPA itself, many
Spenceishows the efficacy of unconscionability in helping courts require the service member to pay an amount equivalent

to “prevent oppression and unfair surprige While statutory to what the former spouse would have received if the service
protections should never be ignored when they are availablemember did not elect disability paymenitsUsually, this
the common law and UCC doctrine of unconscionability offers results because of equitable or contract principles. Generally,
a valuable alternative basis for consumer relief. Of course,this situation happens due to the drafting of the separation
legal assistance practitioners will not be litigating these casesagreement which later is incorporated by the divorce decree.
absent an extended legal assistance program (ELAP). Even so,
all practitioners must keep basic contract law doctrines in mind  The following cases illustrate common separation agree-
so they can properly advise clients on the merits of their casement clauses that resulted in the court awarding additional pay-
the relief available to them, and whether they should seek civil-ments to the former spous®exter v. Dextef involved a
ian counsel to pursue the matter. Major Lescault. separation agreement ultimately incorporated into the divorce

decree simply awarding “47.5% of the military pension on a

monthly basis, as, if and when it is paid by the Department of

10. Id. at 272.

11. Spencer677 A.2d at 486.

12. Id. at 485.

13. Id.

14. See idat 482. The court overturned an award of attorney’s fees that the trial court had awarded based on a statutorySeeliataiv 89.
15. Id. at 485.

16. 10 U.S.C.A. § 1408 (West 1996).

17. 1d. § 1408(a)(4)(B).

18. 490 U.S. 581 (1989).

19. McHugh v. McHugh861 P.2d 113 (Ct. App. Idaho 199Byaft v. Kraft, 832 P.2d 871 (Wash. 1992), Clauson v. Clauson, 831 P.2d 1257 (Alaska 1992), Owen
v. Owen, 419 S.E.2d 267 (Ct. App. Va. 1992).

20. 661 A.2d 171 (Ct. App. Md. 1995).
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the Army to [the appellant}®. The service member retired Tax Law Note
after the divorce and eventually waived a portion of retirement
to accept disability pay. The former spouse filed suit for a Rental Property Depreciation
money judgment in the amount of the lost retirement pay. Both
the trial and the appellate court relied on basic contract theory Taxpayers who rent out real property are entitled to deduct
to hold that the service member owed the former spouse the fuldepreciatior¥” Since a taxpayer's basis in his rental property is
amount contemplated by the original bargain in the separationreduced by the greater of the amount of depreciation that the
agreement. Specifically, the court said, “We hold the voluntary taxpayer took or the amount of depreciation that he should have
waiver of appellant's Army retirement pension was a breach oftaken, taxpayers should always deduct depreciation on rental
contract, for which the measure of past damages is the amounproperty?® Unfortunately, legal assistance attorneys will occa-
the receiving spouse would have received had appellant nosionally encounter a client who for some reason failed to take
committed the breact?? The court also found thitanselldid depreciation on their tax return. Prior to 1996 the only solution
not apply to this case since the trial court did not order thefor these clients was to take depreciation in the current year and
appellant to pay the appellee a percentage of his disabili§ pay. file amended returns for returns filed within the statute of limi-
tations, which is three years. If the taxpayer rented the real
In Hisgen v. Hisgef' the separation agreement stipulated property for more than three years, they lost the depreciation
that the service member would instruct Air Force Accounting that they should have taken during the period outside the statute
and Finance to pay the spouse one-half of his gross annuity payef limitations. Now taxpayers have a new option, which is out-
ments per month beginning 1 August 1993. During the negoti-lined in Revenue Procedure 96-31.
ations of the separation agreement both parties knew the service
member was applying for military disability benefits. After A taxpayer who has failed to take depreciation on rental
waiving a portion of retirement for disability, the disposable property for more than three years can now recapture the entire
retired pay portion for the spouse was $50.00, a decrease odAmount of depreciation that the taxpayer should have tken.
$300.00 per month. The spouse sought enforcement of thel'he taxpayer needs to file two copies of IRS Form 3115 no later
agreement as a breach of contract. The South Dakota Suprentban 180 days after the start of the current tax year, which is 29
Court agreed that the intention of the parties was for the spousdune 1997 for this tax year, to the Commissioner of Internal
to receivea specific monthly sumegardless of the sourée. Revenue, ATTN: CC:DOM:P & SI:6, Room 5112, P.O. Box
Again, the court fountansellwas not dispositive. The hold- 7604, Ben Franklin Station, Washington, DC 20044. When the
ing in Mansellprevents divorce courts from awarding a spouse taxpayer files his tax return for 1997, the taxpayer will be able
veteran’s disability payments when military retirement pay hasto claim all of the depreciation to which he was entitled during
been waived to receive such benefits. However, that does nothe entire rental period. Following this procedure is substan-
preclude state courts from interpreting divorce settlements totially more beneficial to the taxpayer who has rented property
allow a spouse to receive property or money equivalent to halfand not previously taken depreciation for a period that exceeds
a veteran’s retirement entitlemeht. the three year statute of limitations. Major Henderson.

Practitioners need to be aware of the potential consequences
of separation agreement language. Simply dividing the military Soldiers’ and Sailors’ Civil Relief Act Note
pension is not sufficient to address the potential consequences
down the road when retirement actually occurs. Remember the Pre-Service Lease Terminations May Be Subject to Landlord
basic principles of contracts and carefully define terms and the “Equitable Offsets”
intentions of the parties. Major Fenton.

21. 1d.

22. 1d. at 172.

23. Id. at 174.

24. 554 N.W.2d 494 (S.D. 1996).
25. Id. at 497.

26. Id. at 498.

27. 1R.C. § 167 (RIA 1996).

28. 1.R.C. § 1016(a)(2) (RIA 1996).

29. Rev. Proc. 96-31, 1996-20 .R.B. 11.
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According to a 1995 ruling by the United States District =~ Omega filed suit against Dr. Raffaele for breach of his 1991
Court of Nevada, service members who terminate a pre-servicdease agreement, seeking damages for lost rental income,
lease pursuant to section 534(2), Title 50 Appendix, United reduced rental value of the office space, uncompensated tenant
States Code [The Soldiers’ and Sailors’ Civil Relief Act improvements added to the office space at tenant’s request,
(SSCRA)]® may be subject to landlord counterclaims for an realty commissions, and attorney fees and court costs. While
“equitable offset” that can amount to more than the military acknowledging the lease termination provision of the SSCRA,
member’s remaining monthly rental obligations and security Omega argued that under section 534(2), the court may modify
deposit under the lease agreenfént. or restrict the right of a tenant to seek lease termination under

the SSCRA if the landlord can demonstrate “undue hardship”

On 25 September 1985, Omega Industries, Inc. (Omega), ar countervailing equity considerations. Omega argued that
commercial real estate development company, leased La®octor Rafaele demonstrated “bad faith” by signing a long-
Vegas, Nevada medical office space to Dr. Thomas Raffaeleterm lease and then going on voluntary military duty, which jus-
(Dr. Raffaele), a licensed optometrist. Doctor Raffaele leasedtified their recovery for breach of the le&ée.
the premises without incident and on 21 August 1991, signed a
new five year lease with Omega for a larger office in the same  Doctor Rafaele argued that (1) the SSCRA lease termination
office complex, commencing on 1 November 1991. Omega provision provides the courts with no authority to hold him lia-
agreed in exchange for the long lease period to make a numbaule for tenant improvements, realty commissions, and attorney
of improvements to Dr. Raffaele’s office space and to reduce itsfees and costs; (2) Omega failed to credit him for improve-
per square foot rental rate. Dr. Raffaele also agreed to sign anents he added to the office premises at his own expense; (3)
personal guaranty which covered all rent, attorney fees, andOmega failed to mitigate damages by recovering cabinets he
costs in enforcing the lease. On 30 October 1992, Dr. Raffaeleadded to the leased premises prior to reletting the premises; (4)
submitted an application to join the United States Public HealthOmega had “unclean hands” by failing to credit him with his
Service (USPHS) to the United States Department of Healthsecurity deposit; and (5) Omega recouped its losses through tax
and Human Services (HHS), and HHS accepted his applicatioross deductions and other business venture offsets.
in February 1993, commissioning him in the rank of Lieutenant
Commander, and giving him a report date of 5 April 1993 for =~ The court found that Dr. Rafaele was covered by the SSCRA
his initial duty assignment at the USPHS Indian reservationas a USPHS officer on active déftgnd was entitled to invoke
medical clinic at Lame Deer, Montaffa. section 534(2) of the Act. The court, noting this was a case of

first impression, proceeded to interpret section 534(2), and held

During the month of March 1993, Dr. Raffaele notified that the plain language of the section and its legislative history
Omega of his USPHS appointment and of his desire to termi-give courts broad discretion in fashioning an equitable remedy
nate his office lease at the end of March 1993. Also, on 16for an aggrieved landlord, which may not be limited by the total
March 1993, HHS notified Omega that Dr. Raffaele was enti- amount of a military member’s rental obligation and security
tled to terminate his medical office lease without penalty or lossdeposit under the leage.
of security deposit pursuant to the SSCRA. On 25 April 1993,

Dr. Raffaele notified Omega in writing that he had vacated his  The court first reviewed the statutory language of section
leased office space and terminated his rental agreement534(2), which allows service members to terminate pre-service
Omega immediately attempted to re-lease Dr. Raffaele’s officeleases and receive a refund of any unpaid rent or security
space but did not obtain a new tenant until ten months later fordeposit®® The court concentrated on the statutory language
a lesser per square foot rental réte. which provides that SSCRA relief “shall be subject to such
modifications or restrictions as in the opinion of the court jus-

30. Soldiers’ and Sailors’ Civil Relief Act of 1940, ch. 888, §§ 100-605, 54 Stat. 1178 (1940) [hereinafter SSCHiRH at50 App. U.S.C. 8§ 501-593, as
amended. Henceforth, the citations to the SSCRA will be to the statute sections of Title 50 Appendix, rather than tiebriginal

31. Omega Industries, Inc., v. Dr. Thomas Raffaele, 894 F. Supp. 1425 (D. Nev. 1995).
32. Id. at 1427-28.

33. Id. at 1428.

34. 1d.

35. Id. at 1428-29.

36. Id. at 1429-30, and 42 U.S.C. § 213(e) (1994).

37. Omegap94 F. Supp. at 1430.

38. Id.
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tice and equity may in the circumstances requiteThe court found nothing in the legislative history preventing a court from
then suggested that “equity and justice” may require that a serawarding a landlord damages resulting from SSCRA pre-ser-
vice member compensate a landlord for damages caused byice lease termination greater than the military member tenant’s
early lease termination in excess of the military member’s total remaining rent and security deposit obligatfon.
rental obligations and security deposit, to fully compensate the The court reviewed the equitable doctrine of unclean Hands
landlord for losses incurrefl. The court used the example that as applied to the parties in this case. The court determined that
a remedy beyond the military member’s remaining rent and the failure of Omega to credit Dr. Rafaele for his monetary con-
security deposit obligations would be appropriate where thetributions to tenant improvements to the leasehold, including
landlord brought forth evidence that the military member inten- cabinets, which Omega removed from the office upon Dr.
tionally asked the landlord to make improvements in a commer-Rafaele’s lease termination, and discarded without any attempt
cial property, knowing that he intended to break the pre-servicemade to resell them or seek at least salvage value was not bad
lease and join the military. The court pointed out that the stat- faith. The court further determined that Omega’s retaining Dr.
utory language did not limit the court’s authority to fashion Rafaele’s security deposit in violation of section 534(2) was not
such an equitable remetfy. bad faith. The court based its decision on contractual, proce-
dural, equitable, and factual grourtéls.

The court looked at the legislative history of the SSCRA,
and determined that Congress intended to grant courts broad The court noted that Dr. Rafaele’s lease included a provision
discretion in determining remedies under the AcThe court that all tenant improvements became the sole property of the

39. Id., quoting50 App. U.S.C. § 534(2) (1994).

40. Id. at 1430.

41. 1d. The court’'s example evokes a situation that would be extremely rare and has not been documented in reported cases.
42. 1d.

43. |d. at 1430-31, 1430 n.4. The court looked only at the general intent of Congress in passing the original Soldiers’ aAdSHib®4'8 (40 Stat. 440) and not

at the legislative history of either the 1940 reenactment of the Soldiers’ and Sailors’ Civil Relief Act [Soldiers’ andCaill&slief Act of 1940, ch. 888, 54 Stat.
1178 (1940) (codified as amenda&ds0 App. U.S.C. 88 501-591 (1994)] nor the actual legislative history of the Soldiers’ and Sailors’ Civil Relief Act Amiendmen
of 1942, wherein section 304(2), (codified at 50 App. U.S.C. § 534(2)) was enacted [Soldiers’ and Sailors’ Civil ReliekeAdmAnts of 1942, ch. 581, § 12, 56
Stat. 772 (1942) (codified as amended at 50 App. § 534(2) (1994))].

44. Omegag94 F. Supp. at 1430-31, 1430 n.4. The actual legislative history of section 534(2) is reflected in U.S. House of RepsdSentatssional Hearings
on H.R. 7029, which was the basis for section 304(2) of the SSCRA Amendments of 1942, 77th Congress, 2d Session, 22TWaydi&4&r. of section 304(2),
on behalf of the War Department, Major William Partlow, was questioned by the United States House of Representatives @oiitiftteeAffairs about section
304(2):

Major PARTLOW. Of course, the theory behind this section is that the person in military service is no longer able to esgayf tihe prop-
erty rented under the lease. In other words, he would be paying for something he is not getting, no matter how muchmmbhégveor

how many means he may have to discharge his obligations under the lease. Nevertheless, if on accoilitaf ésvite, he is not able to
enjoy the use of the property, it seems to me equitable that he should not have to pay for it.

Mr. ELSTON. This includes business property as well as other property?
Major PARTLOW. Yes, Sir.

Mr. KILDAY. It would protect, for instance, the lawyer who had an office from which he practiced his profession, who wdsmmthe

Army as a Private, as many of them are being. If we put him in the position of taking him into the Army, and givingdniyrcamitipensation,
and then also keeping him tied to the terms of his lease, with no opportunity to enjoy it, we would put him in a positiovhwhédre came
out of service, he would have a large financial obligation, and subject to a judgment. That would put that soldier theeramtital attitude
that we are attempting to take him out of by every provision of this act.

Major PARTLOW. Yes, Sir.

Mr. ADDISON. [IJf I own a pece of property and a man has to go into the Army, and | had a lease with him, certainly | ought to go without
any rent until | can find another tenant, or even if he is a professional man, a dentist, say, he ought to have a fhisalkagoemdhat lease

in renting to someone else, but if that particular dentist had required that | spend $5000, maybe, 2 years whole ¢etite tiagitities that

he especially wanted, usable for himself only--if after | had spent that for his use, then | would have to get it baddkif §ebanother lessee

that would take it.

Hearings Before the Committee on Military Affairs on H.R. 7029, A Bill to Amend the Soldiers’ and Sailors’ Civil Reli@BA6t tfth Cong., 2nd Sess., at 24-26,
64 (1942).

45. Omega894 F. Supp. at 143titing Ellenburg v. Brockway, Inc., 763 F.2d. 1091, 1097 (9th Cir. 1985). The “unclean hands doctrine” says that he who would
invoke the equitable powers of the court, must come with clean hands or be barred from equitable relief.

46. Id. at 1431-32.
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landlord, which meant that Omega had no obligation to salvage Omega argued that Dr. Rafaele should not be allowed to take
or resell its own property. The court opined that Dr. Rafaele advantage of section 534(2) of the SSCRA since he was not
failed to file a counterclaim for reimbursement for tenant involuntarily activated for military duty during “a time of crisis
improvements and improper security deposit withholding, such as the Persian Gulf WA?."The court responded by recog-
which the court found to be no fault of Omega’s. The court nizing that the SSCRA applies in time of peace as well as watr,
found that Omega “may have been negligent” by its failure to but added, “it is not to be applied for any unwarranted pur-
recover the salvage value of fixtures installed by the tenant, itspose.® The court conceded that the SSCRA is to be liberally
wrongful withholding of Dr. Rafaele’s security deposit, and its construed and applied with “a broad spirit of gratitude towards
failure to seek mitigated damages, but such negligence did noservice personnef? The court then determined that since pub-
translate into sufficient bad faith to invoke the unclean handslic policy interests were involved, that the court in making its
doctrine?” Finally, the court found that Dr. Rafaele failed to equity decision will go “farther both to grant and withhold
produce sufficient evidence to determine if Omega had in factrelief in furtherance of the public intere§t."The court devised
recouped any losses by tax write-offs on the vacant officea test that it would withhold the protection of section 534(2),
space® SSCRA, only if there is “clear and strong evidence indicating
that he is utilizing the Act for “purely unwarranted purpo&es”
The court, having disposed of Dr. Rafaele’s equitable Upon review of the facts of Dr. Rafaele’s case, the court deter
defenses, reviewed whether Omega was entitled to recovery ofined that his voluntary entry into USPHS service and termi-
its lost rent and expenses on equitable grounds. Omega arguethtion of his office lease was not outside the proper scope of the
that Dr. Rafaele should be equitably estopped from utilizing Act.>
section 534(2) of the SSCRA because he intentionally deceived
Omega as to his true intent to join the military when he signed This first impression case raises serious questions as to
his lease. The court found that Dr. Rafaele did not act in badwhether courts may allow landlords to eviscerate the intent of
faith in signing his five year office lease, as he had not consid-the Act by asserting claims for lost rent and consequential dam-
ered USPHS service until after he had signed the lease and waages resulting from pre-service lease terminations allowed by
unaware of section 534(2) of the SSCRA when he signed thesection 534(2), SSCRA, for amounts greater than the military
lease. Furthermore, the court took notice that Dr. Rafaele hadnember’s remaining rental obligation and security deposit.
to apply to USPHS during the lease period or he would haveJudge Advocate officers advising individuals wishing to assert
been too old to apply for USPHS service after July 1993. Thesection 534(2), SSCRA, to terminate a pre-service commercial
court also took notice that Dr. Rafaele obtained no financial or professional office lease where the landlord has expended
advantage from his USPHS service which resulted in a drop insignificant amounts in modifying the premises at the tenant’s
his actual income, his standard of living, and living conditions. request, should advise their clients of the strong possibility of
The court concluded that Dr. Rafaele was motivated by a desirdandlords asserting an “equitable offset” lawsuit to recoup their
for public service and love of country, not personal financial costs. Inthe case of most residential tenants who terminate pre-
gain in joining the USPHS. service leases under section 534(2), the strong equities of their
situations should dissuade any landlord attempts to assert
“equitable offsets.” Major Conrad.

47. 1d. The court relied upon dicta Dollar Systems, Inc. v. Avcar Leasing Systems, 889 F.2d 165, 171 (9th Cir. 1989) that a party’s gross negligence does not
rise to the level of bad faith necessary to invoke the clean hands doctrine. The court misconsirakat tBgstemslicta, which only states that simple breach of
contract did not constitute bad faith sufficient to invoke the clean hands doctrine. In this case, the plaintiff land@irchdrély breach a term of a lease, but dis-
obeyed a federal law [Section 304(2), SSCRA] not to withhold prepaid rent or security deposit where a pre-service legpezlyweermioated.See alsdPatrikes

v. J.C.H. Service Stations, Inc., 41 N.Y.S.2d 158 (N.Y. City Ct. 1943).

48. OmegaB94 F. Supp. at 1432.

49. Id. at 1433-35.

50. Id. at 1434.

51. Id., quoting with approvalPatrikes v. J.C.H. Service Stations, Inc., 41 N.Y.S.2d 158, 165 (N.Y. City Ct. 1943).

52. Id.

53. Id., citing Virginian Railway Co. v. System Federation, 300 U.S. 515, 552 (1937).

54. Id. There is no statutory or equitable basis for a “clear and convincing” or “strong evidence” test in determining whethenesahérs may avail themselves
of section 534(2) to terminate pre-service leases. The court has no discretion under equity or the statute to makersirctiardefene court only has discretion
to modify or restrict those applications of the pre-service lease termination provision that work undue hardship on dinedesser by case basis. Hadrikes

case provides no basis for creating such a judicial test of service member “worthiness” to obtain the ability to terregrateepleases.

55. Id. at 1435.
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administrative action or will be relied upon by higher headquar-
ters, a legal review is now requiréd.
AR 15-6 Developments
Requirements have also added to the selection process for
New developments in commander-directed investigationsinvestigating officers and board members: as with court-mar-
under Army Regulation 1536should enhance the quality and tial members, they will be those who are “best qualified” for the
credibility of these investigations, particularly the informal duty® Further, before beginning an informal investigation, the
ones. First, and most importantly, the regulation has recentlyinvestigating officer must consult with the servicing judge
been changed. Several of the new provisions are intended tadvocate for legal guidanée.
ease the burden on civilian-heavy organizations, while others
are intended to tighten requirements to improve the reliability — To assist judge advocates in providing guidance for investi-
of the final product. gating officers, the Administrative Law Division of the Office
of The Judge Advocate General has developed an investigation
Investigations can now be appointed by a Department of theguide?® which has been distributed through the Staff Judge
Army GS-14 supervisor assigned as the head of an ArmyAdvocate Forum. The guide is designed to be tailored for local
agency or activity or as a division or department ctigdrmy use, so it can be revised to include local points of contact and to
Material Command units should also find relief in the authori- address local regulations and local conditions; for example,
zation for Army GS-13s to be assigned as investigating officerscadre-student prohibitions at training installations. As part of
or voting members of boards.One appointment limitation has  the briefing with the investigating officer, the judge advocate
been added: only the general court-martial convening authoritycan use the guide as a talking paper and can provide a copy to
can appoint an investigation or board into incidents involving the investigating officer for use during the investigation. The
property damage of $1 million or more, the loss or destructionguide incorporates the recent regulatory changes and will be
of an Army aircraft or missile, or an injury or illness resulting periodically updated to keep it current and useful. Recom-
in or likely to result in death or permanent total disabifityn mended improvements should be sent to Chief, General Law
serious cases, such as death or serious bodily injury, or wher®8ranch, Office of The Judge Advocate General. Lieutenant
the findings and recommendations may result in adverseColonel Sullivan.

56. DeP'T oF ARMY, REG. 15-6, ROCEDUREFOR INVESTIGATING OFFICERSAND BoARrDs oF OFricers(11 May 1988) (C.1, 30 Oct. 96).
57. Id. para. 2-1a(1)(e).

58. Id. para. 2-1c(1).

59. Id. para. 2-1a(3).

60. Id, para. 2-3b.

61. Id. para. 2-1c.

62. Id. para. 3-0.

63. DeP'T oF ARMY, REG. 15-6, NVESTIGATION GUIDE FOR INFORMAL INVESTIGATIONS (Jan. 1997).
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USALSA Report

United States Army Legal Services Agency
Clerk of Court Notes

Courts-Martial Processing Times

The tables below reflect the average pretrial and post-trial processing times of general, special and summary court:
martial for the fiscal years 1993 through 1996.

General Courts-Matrtial

FY 1993 FY 1994 FY 1995 FY 1996
Records received by Clerk of Court 1035 789 827 793
Days fr chgs or restnt to sentence 54 53 58 62
Days from sentence to action 66 70 78 86
Days from action to dispatch 7 8 7 9
Days enroute to Clerk of Court 8 9 8 9

BCD Special Courts-Martial

FY 1993 FY 1994 FY 1995 FY 1996
Records received by Clerk of Court 174 150 161 167
Days fr chgs or restnt to sentence 38 37 35 45
Days from sentence to action 59 58 63 85
Days from action to dispatch 7 7 6 6
Days enroute to Clerk of Court 7 9 8 8
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Non BCD Special Courts-Martial

FY 1993 FY 1994 FY 1995 FY 1996
Records reviewed by SJA 65 53 46 57
Days from charging or restraint to restrajnt
35 33 44 50
Days from sentence to action 66 28 32 44
Summary Courts-Martial
FY 1993 FY 1994 FY 1995 FY 1996
Records reviewed by SJA 353 335 297 226
Days from charging or restraint to restraint
14 14 16 22
Days from sentence to action 8 8 8 7

Litigation Division Note responses to formal or informal requests by attorneys or others
in situations involving litigation?

Witnesses: The Rules for Army Health Care Providers
Two factors determine whether an Army HCP may serve as

Frequenﬂy' a private attorney will attempt to obtain an Army a witness in ||t|gat|0n (l) the nature of the ||t|gat|0n involved;
health care provider (HCP) to serve as a witness in litigation.and (2) the type of testimony sought. For purposes of determin-
This article will examine the rules governing whether an Army ing if an Army HCP may serve as a witness, litigation is divided
HCP may serve as a witness, and in what Capacity_ For purjnto two Categories. The first category is ||t|gat|0n in which the
poses of this article, “litigation” is broadly defined as “[a]ll pre- United States has an interésthis includes cases in which the
trial, trial, and post-trial stages of all existing or reasonably United States is either a named party or has an official interest
anticipated judicial or administrative actions, hearings, investi- in the outcome of the litigation. Examples of this category are
gations, or similar proceedings before civilian courts, commis- medical malpractice complaints brought under the Federal Tort
sions, boards . . . or other tribunals, foreign and domestic.” Claims Act and cases in which the government, pursuant to the
This broad definition also includes “responses to discovery Medical Care Recovery Actattempts to recover the cost of
requests, depositions, and other pretrial proceedings, as well agroviding medical care.

1. DepartMmeENTOF Derensg Dir. 5405.2, para. C.3 (23 July 198&printed inDepT oF ArRMY, Rec. 27-40, Lmication, Appendix C (19 Sept. 1994) [hereinafter AR
27-40].

2. Id
3. For a detailed definition of this tersgeAR 27-40, Glossargupranote 1.
4. 28 U.S.C. 88 2671-2680 and 1346(b) (1982 & Supp. 1993).

5. 42 U.S.C.A. § 2651 (West 1997).
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The second litigation category is so-called private litigation. tions for the witness' travel, to include a fund citation, to the
“Private” litigation is defined as a case in which the government appropriate commander. An SJA or legal advisor may make
is not a party and has no official interest in the outcome of thearrangements for the local travel of Army health care providers
litigation.® This category encompasses both civil and criminal requested by a United States Attorney, or by an attorney repre-
proceedings. Examples include some personal injury cases isenting the government's interests in an action brought under
which the Army provided medical care, some medical malprac-the Medical Care Recovery Act, provided the health care pro-
tice cases, divorce proceedings, child abuse hearings, and convider is stationed at an installation within the same judicial dis-
petency hearings of a retiree or dependent. trict or not more than 100 miles from the place of testintény.

All fees provided to Army health care providers for their testi-

The second factor governing whether an Army HCP may mony as an expert or opinion witness which exceed their actual
serve as a witness in litigation is the type of testimony sought.travel, meal, and lodging expenses, will be remitted to the Trea-
For purposes of determining whether an Army HCP may servesurer of the United Statés.
as a witness, testimony is categorized as expert testimony or
factual testimony. Expert testimony involves an Army HCP In private litigation, Army HCP’s may not provide expert or
testifying solely as an “expert” witness for the litigant. That is, opinion testimony? That restriction applies even if the HCP is
the litigant is seeking a professional opinion from an Army wit- to testify without compensatidf. Moreover, although certain
ness. Factual testimony, on the other hand, involves the factexceptions apply to other Department of the Army persofinel,
concerning medical care provided to one of the parties. Army Medical Department (AMEDD) personnel are strictly

prohibited from providing expert or opinion testimony in pri-

When the United States is a party or has an interest in the litvate litigation!® If a court or other appropriate authority orders
igation, there is generally only one restriction on the testimony an Army HCP to provide expert or opinion testimony, the wit-
of Army health care providers: they may not provide opinion ness must immediately notify Litigation Division. Litigation
or expert testimony for a party whose interests are adverse t®ivision will determine whether to challenge the subpoena or
those of the United StatéRequests for an Army HCP to serve order and will direct the witness either to testify or to respect-
as an expert or opinion witness for the United States will befully decline to comply with the subpoena or ortfer.
referred to Litigation Division unless the request involves a
matter that has been delegated to an SJA or legal adlvisor. Although Army health care providers may not provide

expert or opinion testimony in private litigation, they may pro-

A request for an interview or a subpoena for the testimonyvide factual testimony in private litigation concerning patients
of an Army HCP will be referred to the Staff Judge Advocate they have treated, investigations they have made, or laboratory
or legal adviser serving the provider's Military Treatment Facil- tests they have conduct&dIn such cases, the health care pro-
ity (MTF).® Travel arrangements for witnesses for the United vider's testimony must be limited to factual matfeasd may
States normally are made by the Department of Justice througimot extend to hypothetical questions or to a progrtés&imi-
the Litigation Division. Litigation Division will issue instruc- larly, if, because of off-duty employment, an Army HCP is

6. See supraote 1, AR 27-40, Glossary.

7. Id. paras. 7-10a & 7-13; 32 C.F.R. 88 516.49(a), 516.52 (1996). Other restrictions or privileges may also restrict theehaltfideds testimony.g.,non-
disclosure of drug and alcohol treatment records and classified information.

8. See supraote 1, AR 27-40, paras. 7-10a & 7-13; 32 C.F.R. § 516.52 (1996).
9. 32C.F.R.§516.51 (1996).

10. See supraote 1, AR 27-40, para. 7-155ee als®2 C.F.R. § 516.54(b) (1996).
11. See supraote 1, AR 27-40, para. 7-10e; 32 C.F.R. § 516.49(e) (1996).

12. See supraote 1, AR 27-40, para. 7-10a; 32 C.F.R. § 516.49(a) (1996).

13. See supraote 1, AR 27-40, para. 7-10a; 32 C.F.R. § 516.49(a) (1996).

14. See supraote 1, AR 27-40, para. 7-10b.

15. Id. para. 7-10c.

16. Id. para. 7-10d; 32 C.F.R. § 516.49(d) (1996).

17. See supraote 1, AR 27-40, para. 7-10c(1); 32 C.F.R. § 516.49(c)(1) (1996).

18. For example, observations of the patient; the treatment prescribed or corrective action taken; the course of réepsepqairsd for repair of the patient's
injuries; and contemplated future treatmefiee supraote 1, AR 27-40, para. 7-10c(2); 32 C.F.R. § 516.49(c)(2) (1996).
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required to participate in private litigation as either a defendant Editor's Note
or as a treating physician, any testimony provided must be lim-
ited to factual matters. This limitation helps ensure that no gov- Spaces are still available to attend the United States Air
ernment imprimatur is given to the health care provider's Force's Basic Environmental Law course. The course will be
testimony. Under no circumstances are AMEDD personnelheld in Montgomery, Alabama, from 5 through 9 May 1997.
allowed to “moonlight” as expert witness®s. There is no tuition; however, participants are responsible for
their travel and per diem costs. If you would like to attend,
Despite the regulatory restrictions against expert testimony,please send a facsimile with your name, rank or grade, installa-
frequently at a deposition or at trial counsel will ask a treating tion, and telephone number to the attention of SSG Stannard of
physician to provide expert or opinion testimony. Conse- the Environmental Law Division. The facsimile number is
quently, a judge advocate or Army civilian attorney “should be (703) 696-2940 or DSN 426-2940.
present during any interview or testimony to act as legal repre-
sentative of the Army? If a question seeks expert or opinion Beginning with the March edition of the Environmental Law
testimony, the legal representative should advise the ArmyDivision Bulletin, CPT Silas DeRoma will take over as Bu-
HCP not to answer the question. In the case of court testimonyletin's editor. Any inquiries regarding thgulletin should be
the legal representative should advise the judge that Departaddressed to CPT DeRoma at (703) 696-1230 or DSN 426-
ment of Defense directives and Army regulations prohibit the 1230, or electronic mail address deromasi@otjag.army.mil.
witness from answering the question without the approval of Thank you for the support and cooperation that you have shown
Headquarters, Department of the Arfay. in helping us to bring thBulletin to you via electronic mail.
Ms. Fedel.
In conclusion, the rules governing when an Army HCP may
serve as a witness in litigation, and in what capacity, are clear. Environmental Structured Settlements
All too often, however, an attorney will attempt to obtain the
services of an Army HCP as an expert witness in violation of  Structured settlements have been used for a number of years
the regulatory provisions discussed above. Consequentlyto spread out payments in personal injury and medical malprac-
Department of the Army attorneys must be familiar with the tice cases, but only recently have they been applied to environ-
rules governing the use of Army health care providers as wit-mental cleanup cases. Structured settlements can take a
nesses in litigation and must ensure those rules are followednumber of forms and can be tailored to meet a variety of differ-
Major Smith. ent situations. A common manner of setting up such a settle-
ment involves the creation of a reversionary trust, where a
trustee manages the corpus of the trust, the United States retains

Environmental Law Division Notes ownership, and any reversion left in the trust is returned to the
United States Treasury after the obligation has been satisfied.
Recent Environmental Law Developments Not only does this allow the trustee to invest the money not yet

paid out of the trust to the benefit of the United States, but the
The Environmental Law Division (ELD), United States beneficiary may avoid significant tax liability by not realizing

Army Lega| Services Agency, produc§he Environmental the full amount of the settlement in the first year.
Law Division Bulletinwhich is designed to inform Army envi-
ronmental law practitioners about current developments in the  Structured settlement payments can be made according to a
environmental law arena. The ELD distributes Budletin pre-determined schedule, or they may be used to pay a percent-
electronically, appearing in the Announcements Conferenceage of cleanup costs on an ongoing basis. For example, in one
and the Environmental Law Forum of the Legal Automated rather complex structured settlement, the private potentially

Army-wide Systems (LAAWS) Bulletin Board Service (BBS). responsible parties (PRPs) have agreed to perform the cleanup
The issue, volume 4, number 5 is reproduced below. (using their own contractors) while the United States has agreed

to fund a percentage of cleanup costs. Under this arrangement,
the private PRPs will submit bills to the United States' trustee,
and will receive reimbursement for costs that the trustee deter-
mines are “allowable.” In addition, the trust will hire (1) an
investment manager in order to leverage the maximum possible

19. See supranote 1, AR 27-40, para. 7-10c(3); 32 C.F.R. § 516.49(c)(3) (1996). Despite those regulatory restrictions, however,htheecnattalways upheld
the regulations under challenge by a plaintiff seeking an Army HCP's expert testimony against the Unite8e&taéegRomero v. United States, 153 F.R.D. 649
(D. Colo. 1994).

20. See supraote 1, AR 27-40, para. 7-10c.

21. Id. para. 7-9; 32 C.F.R. § 516.48(b) (1996).

22. See supraote 1, AR 27-40, para. 7-9; 32 C.F.R. § 516.48(b) (1996).
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amount of time-value out of the funds in the trust, (2) an the final decision on the permit; the permit is effective after

accounting firm to conduct periodic audits, and (3) an environ- thirty days.

mental consulting firm to act as a technical advisor. The cost

savings in such a case can be considerable, and in this example, In addition to streamlining the review of the initial applica-

where cleanup costs may run as high as $300 million, savinggion, any modifications to the permit would also be expedited.

to the United States are estimated to be more than $20 millionChanges such as an addition of new waste streams or increases

Captain Stanton. in capacity would require only the submission of the informa-
tion, not agency oversight or approval. The USEPA plans to
formally propose the rule in April 1997. Major Anderson-

Did you know? . . . Road traffic kills an average of Lloyd.
forty-five endangered Key Deer in Florida annually and
is the subspecies' single largest cause of death. Average
annual mortality is 63 deer from a total population of Did you know? . . . Radial tires can boost your gas
approximately 300. mileage by as much as 10%.
RCRA General Permit To Be Proposed In Upcoming New Ozone and Particulate Matter Standards

Rulemaking
The United States Environmental Protection Agency

The U.S. Environmental Protection Agency (USEPA) is (USEPA) published new proposed National Ambient Air Qual-
nearing completion of a plan for a streamlined permitting pro- ity Standards (NAAQS) for ozone and particulate matter on 13
cess that will allow some generators and recyclers to qualify forDecember 1998 The USEPA proposed these new standards
a general permit rather than the more complex individual per-because it is believed that the current standards inadequately
mit. The agency's Permit Improvement Team (PIT) has beerprotect the public from the adverse health effects caused by
working on improving and streamlining the permitting process ozone and particulate matter. These new standards will likely
for the past two years. The PIT recommendations for a generahave an adverse effect on military operations.
permit will be included in an upcoming rulemaking that will
amend the definition of solid waste and modify the current  One of the standards involves ozone. Ozone is used as an
recycling program. indicator of photochemical smog and is caused by the chemical

reaction of ozone precursors in the atmosphere. Exposure to

Through this new initiative, the general permit would be ambient ozone concentrations has been linked to increased hos-
available to off-site recyclers and to hazardous waste generatorpital admissions for respiratory causes such as asthma and is
who accumulate their wastes in tanks or containers on-site forassociated with ten to twenty percent of all of the summertime
more than 90 days. The USEPA would formulate technical andrespiratory-related hospital admissions. Repeated exposure to
management standards for a general permit that would be appliezone increases the susceptibility to respiratory infection and
cable to facilities nationwide. Under the general permit, the lung inflammation, and can aggravate preexisting respiratory
RCRA requirements would remain the same; however, thediseases. Long-term exposures to ozone can cause repeated
USEPA would require much less information for permit inflammation of the lung, impairment of lung defense mecha-
approval. nisms, and irreversible changes in lung structure which could

lead to chronic respiratory illnesses such as emphysema,

Under the new scheme, a facility interested in a general perchronic bronchitis, or premature aging of the lungs.
mit would first hold a public meeting to discuss the planned
waste management activities. In place of filing a Part A appli- Mobile and stationary combustion sources are the primary
cation, the facility would file with the permitting agency a source of ozone precursors. The primary stationary source of
notice of intent to be covered by a general permit. The noticeozone precursors on Army installations is fossil fuel boilers.
of intent includes a summary of the public meeting and infor-
mation on waste streams, management practices, and volumes The USEPA projects that a number of counties that are cur-
of waste managed. Based on this information, the permittingrently in attainment for either ozone or particulate matter will
agency would make the initial determination whether the facil- be in nonattainment under the proposed standards. Based on
ity meets the scope of the general permit. If necessary, site-spehese projections, the new standards will place thirteen Army
cific conditions are added to the general permit and publicinstallations that are currently located in 0zone attainment areas
notice of the tentative decision is provided. On the request of ainto ozone nonattainment areas. These installations include
stakeholder, a public hearing and public comment period of Forts Bragg, Gordon, and Jackson.
forty-five days follows the notice of the tentative decision. The United States Army Center for Health Promotion and
After considering the public comments, the agency would makePreventive Medicine (USACHPPM) evaluated the costs of

23. 61 Fed. Reg. 65,638-65,872 (1996).
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meeting the new ozone standards. Their study indicates it willshould be noted that industry, many state regulators, and some
cost installations currently in attainment areas, and that will bemembers of Congress have been very critical of these proposed
placed in nonattainment areas, from one to five million dollars rules, asserting that they are both unnecessary and too costly.
to comply with the new standards. Installations that are cur-Lieutenant Colonel Olmscheid.
rently in nonattainment areas may also incur additional costs if
regulators impose additional control measures on sources.
The other standard involves particulate matter. Particulate
matter refers to solid or liquid material that is suspended in the
atmosphere. Itincludes materials of both organic and inorganid
chemicals, and is divided into primary and secondary compo-
nents. Primary particulate matter consists of solid particles,
aerosols, and fumes emitted directly as particles or condensed
droplets from various sources. Secondary particulate matter is
produced from gaseous pollutants that react with one another
and with oxygen and water in the atmosphere to form new
chemicals that are particles or condensable compounds.

Did you know? . . . Environmentalists refer to The-
odore Roosevelt's presidency as the “Golden Age ¢
Conservation.”

—

Environmental Law Division On Line

The Environmental Law Division's Environmental Law
Link pages are up and running. The pages may be reached by
the link off of the Judge Advocate General's (JAG) Corps home
page at http://www.jagc.army.mil/jagc2.htm, or by going to
the public from the effects of “coarse” particulate matter of ten http://160.147.194.12/eld/eldlinks.htm directly. The site is

microns or smaller (PM10). Coarse particles affect the respira-d€signed to be used as a starting point for environmental and
tory system and contribute to health effects such as aggravatio@eneral law research. The pages contain links to the following
of asthma. PM10 at military installations primarily consists of &r€@s: DOD environmental sites, DA environmental sites,
dust kicked up on unpaved roads from vehicular traffic or from environmental regulations, enwronmeqtal legislation, environ-
soldier training activities. The USEPA proposed minor mental statutes, courts, case law, Un!ted Sta_tes Govern_ment
changes to the PM10 standard, and these changes will no('[:nwronmentgl depa.rtments arld agenmes,- environmental mter-
adversely affect Army operations. est groups, m_ternatlonal envwonmental sites, segrch engines,

general law sites, and general points of contact in the armed
| forces. You may also view an e-mail listing of personnel in the
Environmental Law Division. Please enjoy the site and e-mail
us your comments. Captain DeRoma.

The current particulate matter program is designed to protec

A number of recently published community epidemiological
studies indicate that “fine” particulate matter of 2.5 microns or
smaller (PM2.5) are more likely than coarse particles to
adversely affect health (e.g., premature mortality and increased
hospital admissions). As a result, the USEPA proposed PM2.5
standards. The new annual PM2.5 standard is set at 15 micrg Did you know? . . . The Snowy Owl weighs 4 to
grams per cubic meter, and a new 24-hour PM2.5 standard is setpounds and has a wing span of 5 feet.
at 50 micrograms per cubic meter.

\"2}

PM2.5 is generally emitted from activities such as industrial
and residential combustion and vehicle exhaust. PM2.5 also is

formed in the atmosphere from gases and volatile organic com- g ynited States Court of Appeals for the Ninth Circuit has
pounds that are emitted from combustion activities and become,g|q in favor of Federal natural resource trustees on two impor-

particles as a result of chemical transformations in the ambient, ¢ jssyes concerning natural resource damage (NRD) recover-
air. Dust is also a major contributor to PM2.5. ies?* The Ninth Circuit decision overrules a district court
] ) decision holding that the Trustees' action was barred by the
The new PM2.5 standards will have a major adverse affectcomprenensive Environmental Response, Compensation, and
on obscurant training (smoke consists of particulates of 0.5 - 1Liabi|ity Act (CERCLA) statute of limitationg Section

microns), open burning, open burning/open detonation opera-113(g)(1) provides that an action for NRDs must be com-

tions, troop training exercises that produce a large amount ofyenced within three years of the later of (A) the date of discov-
dust, and Army Materiel Command (AMC) installations with

) . 7 . . o ery of the loss and its connection with the release in question,
industrial activities. Using the USEPA's projections, twenty- ., (B) the date on which regulations are promulgated under

two Army installations will be in PM2.5 nonattainment areas. cgRrcLA section 301(c Section 301(c) instructs the United

L . ) States Department of Interior (DOI) to promulgate two types of
The USEPA has solicited comments regarding the impact Of_regulations governing NRDs--"Type A” and “Type B” regula-

the new proposals, as well as the impact of several other posskigns  The district court had held that the statute of limitations
ble standards to better control ozone and particulate matter. It

Ninth Circuit Rules on Natural Resource Damages

24. U.S. v. Montrose Chemical Corp., et al., No. CV-90-03122-AAH, 1997 U.S. App. LEXIS 704 (9th Cir. Jan. 17, 1997).

25. Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) 8§ 113(g)(1), 42 U.S.C. § 9613(g)(1) (1986).

162 APRIL 1997 THE ARMY LAWYER « DA PAM 27-50-293



began to run when the Type B regulations were promulgated inMontrose defendants had argued successfully to the district
1986, and since the Trustees had filed the complaint in 1990 court that the legislative history of CERCLA demonstrates that
the action was time barred. The Trustees argued that the statutbe term “incident” is a term of art synonymous with “contam-
of limitations did not begin to run until the Type A regulations inated site,” and that the complaint had alleged only one “inci-
were promulgated in 1987. The Ninth Circuit agreed with the dent involving release?® The Ninth Circuit disagreed, holding

Trustees, stating that: that the term “incident involving release” should be interpreted
in accord with its common definition and the legislative history
[TIhe phrase in section 9613(g)(1)(B) that to mean an “occurrence” or “event.” As stated by the court, “a
triggers the statute of limitations on the ‘date series of events that lead up to a spill of hazardous substance
on which regulations are promulgated under would be considered an incident involving release; however, a
section 9651(c)’ should also be interpreted as series of releases over a long period of time might or might
referring to ‘regulations’ as used by section not.”® Therefore, the record was insufficient to support the dis-
9651(c)--including both Type A and Type B trict court's conclusion that the complaint only alleged one
regulations? “incident involving release.” The court reversed the district

court's holding and remanded the case for further determination
The court also reversed the district court's ruling that the of whether the Montrose defendants' liability was capped at
Montrose defendants' liability was capped at $50,000,000 pur-$50,000,000. Ms Fedel.
suant to CERCLA section 107(c)(®).Section 107(c) limits
each owner's and operator's liability for “each release of a haz-
ardous substance or incident involving release of a hazardous
substance” to the costs of response plus $50,000,000. The

26. 42 U.S.C. § 9651(c) (1986).

27. Montrose 1997 U.S. App. LEXIS 704, at *13. Therefore, the statute of limitations did not begin to run until all of the regulatempleted in the statute had
been promulgated.

28. 42 U.S.C. § 9607(c)(1) (1994).
29. Montrose 1997 U.S. App. LEXIS 704, at *33.

30. Id. at *35.
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Claims Report

United States Army Claims Service

Personnel Claims Notes Comptroller General’s practice of entertaining requests for
reconside ration.
GAO is Now DOHA
Because the DOHA follows existing GAO practices and
The General Accounting Office (GAO), which issued Pprocedures the Comptroller General decisions involving this
Comptroller General Decisions to settle household goods dis-2rea remain good precedent. They may be used to respond to
putes, is now out of the claims business. The Defense Office ofiNy issue to which they apply unless modified, overruled, or
Hearings and Appeals (DOHA) which is part of the Defense distinguished by a later Comptroller General decision or a
Legal Services Agency has taken over GAO’s claims functions. DOHA decision. The Board has cited Comptroller General
decisions in its own decisions.
In 1996, the United States Code was amended to provide
that the Secretary of Defense shall settle appeals by transporta- If you have questions about the process, please contact the
tion carriers involving amounts collected from them by offset Chairman of the Claims Appeals Board, Mr. Michael D. Hip-
for loss or damage to property shipped at government expenseple, at (703) 696-8524 or DSN 426-8524, or you may write to
The effective date for this transfer was 30 June 299Be Sec-  him at P.O. Box 3656, Arlington, VA 22203-1995. Ms. Schultz
retary of Defense further delegated this authority to the DOHA. and Mr. Hipple.

The DOHA is working on a draft regulation which it plans Preparation of Recovery Documents
to widely distribute for comment and publish in the Federal _ _ .
Register. Depending on the comments received, the new regu- During the past few months a high percentage of the claims

lation may result in significant changes to historical practices coming to the U.S. Army Claims Service (USARCS) for both
and procedures. reconsideration and recovery action have arrived without the

requisite paperwork. The high volume of records processed

At this point, however, the DOHA generally follows GAO through this headquarters makes the preparation of these forms
practices and procedures. For example, it has adopted the prdy claims offices essential.
cedures outlined in the Code of Federal Regulatiartsch
provide for the issuance of a settlement certificate with the right ~ Paragraph 11-24 of Army Regulation 27-2Makes field
to an appeal. Under DOHA and prior GAO procedures, a set-claims offices responsible for preparing recovery documents.
tlement certificate is not precedent setting, and it applies onlyChapter 3 of Department of Army Pamphlet 27-1€2plains
to the particular claim at hand. The military service or carrier the preparation of these documents and their placement in the
may appea| the settlement. For appea]s purposes, the DOH,Q|aIm file. Itis easier to complete these forms during the regu-
has substituted a Claims Appeals Board for GAO’s Comptroller lar adjudication of the claim.
General. Unless otherwise indicated, the Board’s decisions are
precedent setting and may be quoted. Each appeal is consid- Demand packets should accompatlyChapter 11 claims
ered by three attorney members of the Board, and all thredorwarded to USARCS for either centralized recovaryecon-
members sign each decision. The Board's decisions are citedgsideration. This rule also applies to claims forwarded to
for example, as DOHA Claims Case No. 96081208 (Dec. 20,USARCS for reconsideration where the field office recom-
1996), where the case numbers represent the year, month, datéends denial of further payment. All documents required for
and the order of sequence that the claim was received at théhe demand packet must be completed and a demand packet

DOHA on that particular day. The Board also has continued themust be assembled in accordance with para. 11-36, Army Reg-
ulation 27-2C. USARCS personnel can adjust amounts of third

1. General Accounting Office Act of 1996, Pub. L. No. 104-316 (1996) (amending 31 U.S.C. § 3702 (1988)). This Act cdiifiéehésdation and an interim
delegation of authority from the Director, Office of Management and Budget (OMB).

2. The OMB Director established this effective date by interim delegation of authority.

3. 4C.FR. 8830-32 (1996).

4. DerPToF ARMY, ReG. 27-20, lecaL SErRvices CrLaivs (1 Aug. 1995) [hereinafter AR 27-20].
5. DePT oF ARMY, PamPHLET 27-162, lEGAL SERvICES CLAivs (15 Dec. 1989).

6. SeeAR 27-20,supranote 4.
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party liability entered on these forms for items affected by a tions of NTS liability will mirror the method used to calculate
reconsideration. Remember that files forwarded for centralizedcarrier liability under increased released valuation. Therefore,
recovery must be held by the local claims office to ensureamounts pursued against warehouses will usually be the
upload of disk data prior to receipt of the claim. However, files amount paid to the claimant.

forwarded for reconsideration should be sent immediately and

must be accompanied by a transfer disk. Mr. Lickliter and Ms.  The increase in contractor liability is intended to improve

Shollenberger. the quality of service and provide military claims services more
equitable recovery of amounts due for personal property loss
Increase in Warehouse Liability and damage during DOD-sponsored NTS. RSMOs will notify

contractors of the change. Claims offices should incorporate

Contractor liability for loss or damage to household goods this change into local standard operating procedures. For ship-
lots awarded (booked) into nontemporary storage (NTS) on orments affected by the Atlanta RSMO test program, send claims
after 1 January 1997 will be increased from $50 per line item todirectly to that office for dispatch of demands to NTS ware-
$1.25 times the net weight of the shipment. This means that lia-houses in their jurisdiction (in accordance with prior instruc-
bility on household goods booked into NTS as of 31 Decembertions).
1996, or earlier, will be calculated at the current rate of $50 per
line item even if the goods are picked up on or after 1 January This information must reach all field claims personnel per-
1997. Only goods booked into NTS on or after 1 January 1997forming recovery functions. For further information, call the
will be eligible for the increased liability. The appropriate U.S. Army Claims Service point of contact, Ms. Nola Shollen-
Regional Storage Management Office (RSMO) can resolveberger, at (301) 677-7009 ext. 402. Ms. Shollenberger.
guestions concerning the date a storage was booked. Calcula-
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Guard and Reserve Affairs Items

Guard and Reserve Affairs Division, OTJAG

The Judge Advocate General's Reserve assigned to JAGSO units or to judge advocate sections organic
Component (On-Site) Continuing to other USAR units to attend at least one On-Site conference
Legal Education Program annually. Individual Mobilization Augmentees, Individual

Ready Reserve, Active Army judge advocates, National Guard

The following is a current schedule of The Judge Advocate judge advocates, and Department of Defense civilian attorneys
General’s Reserve Component (On-Site) Continuing Legalalso are strongly encouraged to attend and take advantage of
Education ScheduleArmy Regulation 27-1, Judge Advocate this valuable program.
Legal Servicesparagraph 10-10a, requires all United States
Army Reserve (USAR) judge advocates assigned to Judge If you have any questions regarding the On-Site Schedule,
Advocate General Service Organization (JAGSO) units or contact the local action officer listed below or call the Guard
other troop program units to attend On-Site training within their and Reserve Affairs Division at (800) 552-3978, extension 380.
geographic area each year. All other USAR and Army NationalYou may also contact me on the Internetrater-
Guard judge advocates are encouraged to attend On-Site traimaju@otjag.army.mil Major Rivera.
ing. Additionally, active duty judge advocates, judge advo-
cates of other services, retired judge advocates, and federal GRA On-Line!
civilian attorneys are cordially invited to attend any On-Site
training session.If you have any questions about this year’s You may contact any member of the GRA team on the Inter-
continuing legal education program, please contact the local net at the addresses below.
action officer listed below or call Major Juan Rivera, Chief,

Unit Liaison and Training Officer, Guard and Reserve Affairs COL Tom Tromey,........ccccocevveeeennnnnn. tromeyto@otjag.amy.mil
Division, Office of The Judge Advocate General, (804) 972- Director
6380, (800) 552-3978, ext. 38Major Rivera.
COL Keith Hamack,...........cccccoueee. hamackke @otjag.army.mil
1996-1997 Academic Year On-Site CLE Training USAR Advisor
On-Site instruction provides an excellent opportunity to LTC Peter Menk, ..........c.cccoveeennnnen. menkpete@otjag.army.mil
obtain CLE credit as well as updates in various topics of con- ARNG Advisor
cern to military practitioners. In addition to instruction pro-
vided by two professors from The Judge Advocate General’'sDr. Mark Foley,.........cccccoevviiiierennnen. foleymar@otjag.army.mil
School, United States Army, participants will have the opportu- Personnel Actions
nity to obtain career information from the Guard and Reserve
Affairs Division, Forces Command, and United States Army MAJ Juan RivVera, ........cccccccovcieeeennnnn riveraju@otjag.army.mil
Reserve Command. Legal automation instruction provided by Unit Liaison & Training
the Legal Automation Army-Wide Systems Office (LAAWS)
personnel and enlisted training provided by qualified instruc- Mrs. Debra Parker,..........cccccccvcvveennn parkerde@otjag.army.mil
tors from Fort Jackson will also be available during the On- Automation Assistant
Sites. Most On-Site locations also supplement these offerings
with excellent local instructors or other individuals from within  Ms. Sandra Foster, ............ccccccoevunnen. fostersa@otjag.army.mil
the Department of the Army. IMA Assistant
Remember thaArmy Regulation 27-1paragraph 10-10, Mrs. Margaret Grogan,.................... groganma@otjag.army.mil
requires United States Army Reserve Judge Advocates Secretary
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CLE News

1. Resident Course Quotas

May 1997
Attendance at resident continuing legal education (CLE)
courses at The Judge Advocate General’'s School, United States 12-16 May:
Army (TJAGSA), is restricted to students who have confirmed
reservations. Reservations for TJAGSA CLE courses are man- 12-30 May:
aged by the Army Training Requirements and Resources Sys-
tem (ATTRS), the Army-wide automated training systeli. 19-23 May:
you do not have a confirmed reservation in ATRRS, you do
not have a reservation for a TJAGSA CLE course.
June 1997
Active duty service members and civilian employees must
obtain reservations through their directorates of training or 2-6 June:
through equivalent agencies. Reservists must obtain reserva-
tions through their unit training offices or, if they are non-unit
reservists, through United States Army Personnel Center 2-6 June:
(ARPERCEN), ATTN: ARPC-ZHA-P, 9700 Page Avenue, St.
Louis, MO 63132-5200. Army National Guard personnel must
request reservations through their unit training offices. 2 June-
11 July:
When requesting a reservation, you should know the follow-
ing: 2-13 June:
TJAGSA School Code181
9-13 June:
Course Name--133@ontract Attorneys 5F-F10
Class Number433d Contract Attorney’s Course 5F-F10 16-27 June:
To verify a confirmed reservation, ask your training office to 16-27 June:
provide a screen print of the ATRRS R1 screen showing by-
name reservations. 16-27 June:
The Judge Advocate General’'s School is an approved spon-
sor of CLE courses in all states requiring mandatory continuing 22 June-
legal education. These states include: AL, AR, AZ, CA, CO, 12 Sept.:
CT, DE, FL, GA, ID, IN, 1A, KS, KY, LA, MN, MS, MO, MT,
NV, NC, ND, NH, OH, OK, OR, PA, RH, SC, TN, TX, UT, VT, 30 June-
VA, WA, WV, WI, and WY. 2 July:
2. TJAGSA CLE Course Schedule July 1997
1997 1-3 July:
April 1997
7-11 July:
21-25 April:  27th Operational Law Seminar
(5F-F47).
23-25 July:
28 April- 8th Law for Legal NCOs Course
2 May: (512-71D/20/30).
August 1997
28 April- 47th Fiscal Law Course (5F-F12).
2 May: 4-8 August:
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48th Fiscal Law Course (5F-F12).
40th Military Judges Course (5F-F33).

50th Federal Labor Relations Course
(5F-F22).

3d Intelligence Law Workshop
(5F-F41).

142d Senior Officers Legal Orientation
Workshop (5F-F1).

4th JA Warrant Officer Basic Course
(7A-550A0).

2d RC Warrant Officer Basic Course
(Phase I) (7A-550A0-RC).

27th Staff Judge Advocate Course
(5F-F52).

AC (Phase Il) (5F-F55).
JATT Team Training (5F-F57).

2d RC Warrant Officer Basic Course
(Phase 1) (7A-55A0-RC).

143d Basic Course (5-27)C20).

28th Methods of Instruction Course
(5F-F70).

Professional Recruiting Training
Seminar

8th Legal Administrators Course

(7A-550A1).

Career Services Directors
Conference

1st Chief Legal NCO Course
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4-15 August:

5-8 August:

11-15 August:

11-15 August:

18-22 August:

18-22 August:

18 August 1997-

28 May 1998

September 1997

3-5 September:

8-10 September:

8-12 September:

8-19 September:

(512-71D-CLNCO).

139th Contract Attorneys Course

(5F-F10).

3d Military Justice Managers
Course (5F-F31).

8th Senior Legal NCO
Management Course
(512-71D/40/50).

15th Federal Litigation Course
(5F-F29).

66th Law of War Workshop
(5F-F42).

143d Senior Officers Legal
Orientation Course
(5F-F1).

46th Graduate Course
(5-27-C22).

USAREUR Legal Assistance
CLE (5F-F23E).

3d Procurement Fraud Course
(5F-F101).

USAREUR Administrative Law
CLE (5F-F24E).

8th Criminal Law Advocacy
Course (5F-F34).

3. Civilian Sponsored CLE Courses

April

26-1 May, AAJE

May
2-3, ABA

1997

Advanced Evidence
Carmel, CA

Environmental Law
Victoria Inn, Eureka Springs, AR

For further information on civilian courses in your
area, please contact one of the institutions listed below:

AAJE: American Academy of Judicial
Education
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ABA:

ALIABA:

ASLM:

CCEB:

CLA:

CLESN:

ESI:

FBA:

FB:

GICLE:

1613 15th Street, Suite C
Tuscaloosa, AL 35404
(205) 391-9055

American Bar Association
750 North Lake Shore Drive
Chicago, IL 60611

(312) 988-6200

American Law Institute-American
Bar Association

Committee on Continuing Professional
Education

4025 Chestnut Street

Philadelphia, PA 19104-3099

(800) CLE-NEWS (215) 243-1600

American Society of Law and Medicine
Boston University School of Law

765 Commonwealth Avenue

Boston, MA 02215

(617) 262-4990

Continuing Education of the Bar
University of California Extension
2300 Shattuck Avenue

Berkeley, CA 94704

(510) 642-3973

Computer Law Association, Inc.
3028 Javier Road, Suite 500E
Fairfax, VA 22031

(703) 560-7747

CLE Satellite Network
920 Spring Street
Springfield, IL 62704
(217) 525-0744

(800) 521-8662

Educational Services Institute
5201 Leesburg Pike, Suite 600
Falls Church, VA 22041-3202
(703) 379-2900

Federal Bar Association

1815 H Street, NW, Suite 408
Washington, D.C. 20006-3697
(202) 638-0252

Florida Bar
650 Apalachee Parkway
Tallahassee, FL 32399-2300

The Institute of Continuing Legal
Education

P.O. Box 1885

Athens, GA 30603
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Gll:

GWU:

[ICLE:

LRP:

LSU:

MICLE:

MLI:

NCDA:

NITA:

NJC:

(706) 369-5664

Government Institutes, Inc.
966 Hungerford Drive, Suite 24
Rockville, MD 20850

(301) 251-9250

Government Contracts Program

The George Washington University
National Law Center

2020 K Street, NW, Room 2107

Washington, D.C. 20052

(202) 994-5272

Illinois Institute for CLE
2395 W. Jefferson Street
Springfield, IL 62702
(217) 787-2080

LRP Publications

1555 King Street, Suite 200
Alexandria, Va 22314

(703) 684-0510

(800) 727-1227

Louisiana State University

Center on Continuing Professional
Development

Paul M. Herbert Law Center

Baton Rouge, LA 70803-1000

(504) 388-5837

Institute of Continuing Legal
Education

1020 Greene Street

Ann Arbor, Ml 48109-1444

(313) 764-0533

(800) 922-6516

Medi-Legal Institute

15301 Ventura Boulevard, Suite 300
Sherman Oaks, CA 91403

(800) 443-0100

National College of District Attorneys
University of Houston Law Center
4800 Calhoun Street

Houston, TX 77204-6380

(713) 747-NCDA

National Institute for Trial Advocacy
1507 Energy Park Drive

St. Paul, MN 55108

(612) 644-0323 in (MN and AK)
(800) 225-6482

National Judicial College
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Judicial College Building
University of Nevada
Reno, NV 89557

(702) 784-6747

NMTLA: New Mexico Trial Lawyers’
Association
P.O. Box 301
Albuquerque, NM 87103
(505) 243-6003

PBI: Pennsylvania Bar Institute
104 South Street
P.O. Box 1027
Harrisburg, PA 17108-1027
(717) 233-5774
(800) 932-4637

PLI: Practicing Law Institute
810 Seventh Avenue
New York, NY 10019
(212) 765-5700

TBA: Tennessee Bar Association
3622 West End Avenue
Nashville, TN 37205
(615) 383-7421

TLS: Tulane Law School
Tulane University CLE
8200 Hampson Avenue, Suite 300
New Orleans, LA 70118
(504) 865-5900

UMLC: University of Miami Law Center
P.O. Box 248087
Coral Gables, FL 33124
(305) 284-4762

UT: The University of Texas School of
School of Law
Office of Continuing Legal Education
727 Est 26th Street
Austin, TX 78705-9968

VCLE: University of Virginia School of Law
Trial Advocacy Institute

P.O. Box 4468
Charlottesville, VA 22905

4. Mandatory Continuing Legal Education Jurisdictions
and Reporting Dates

Jurisdiction Reporting Month

Alabama** 31 December annually
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Arizona
Arkansas
California*

Colorado

Delaware

Florida**

Georgia
Idaho
Indiana
lowa
Kansas
Kentucky
Louisiana**
Michigan
Minnesota
Mississippi**
Missouri
Montana
Nevada
New Hampshire**
New Mexico

North Carolina**
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15 September annually
30 June annually
1 February annually

Anytime within three-year
period

31 July biennially

Assigned month
triennially

31 January annually
Admission date triennially
31 December annually
1 March annually

30 days after program
30 June annually

31 January annually

31 March annually

30 August triennially

1 August annually

31 July annually

1 March annually

1 March annually

1 August annually
prior to 1 April annually

28 February annually
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North Dakota
Ohio*
Oklahoma**

Oregon

Pennsylvania**
Rhode Island
South Carolina**
Tennessee*
Texas

Utah

Vermont
Virginia
Washington
West Virginia
Wisconsin*

Wyoming

* Military Exempt

31 July annually
31 January biennially

15 February annually
Anniversary of date of
birth--new admittees and
reinstated members report
after an initial one-year
period; thereafter
triennially

30 days after program

30 June annually

15 January annually

1 March annually

31 December annually

End of two year
compliance period

15 July biennially
30 June annually
31 January triennially
31 July annually
1 February annually

30 January annually

** Military Must Declare Exemption

For addresses and detailed information, see the Novem-

ber 1996,The Army Lawyer



Current Materials of Interest

1. TIAGSA Materials Available through the Defense
Technical Information Center

unclassified/unlimited documents that have been entered into
our Technical Reports Database within the last eleven years to
get a better idea of the type of information that is available from
Each year The Judge Advocate General's School publishesis. Our complete collection includes limited and classified
deskbooks and materials to support resident course instructiondocuments, as well, but those are not available on the Web.
Much of this material is useful to judge advocates and govern-
ment civilian attorneys who are unable to attend courses in their  If you wish to receive more information about DTIC, or if
practice areas. The School receives many requests each yegou have any questions, please call our Product and Services
for these materials. Because the distribution of these material®8ranch at (703)767-9087, (DSN) 427-8267, or toll-free 1-800-
is not in the School's mission, TJAGSA does not have the225-DTIC, menu selection 6, option 1 or send an e-mail to

resources to provide these publications.

To provide another avenue of availability, some of this mate-
rial is available through the Defense Technical Information
Center (DTIC). An office may obtain this material in two ways. AD A301096
The first is through your installation library. Most libraries are
DTIC users and would be happy to identify and order the mate-
rial for you. If your library is not registered with DTIC, then AD A301095
you or your office/organization may register for DTIC services.

If you require only unclassified information, simply call the AD A265777
DTIC Registration Branch and register over the phone at (703)
767-8273. If access to classified information is needed, then a
registration form must be obtained, completed, and sent to the
Defense Technical Information Center, 8725 John J. Kingman
Road, Suite 0944, Fort Belvoir, Virginia 22060-6218, telephone
(commercial) (703) 767-9087, (DSN) 427-9087, toll-free 1- AD A263082
800-225-DTIC, menu selection 6, option 1, fax (commercial)
(703) 767-8228, fax (DSN) 426-8228, or e-mail to
reghelp@dtic.mil. AD A305239
If you have a recurring need for information on a particular
subject, you may want to subscribe to our Current Awareness
Bibliography Service, a profile-based product, which will alert *AD A313675
you, on a biweekly basis, to the documents that have been
entered into our Technical Reports Database which meet your
profile parameters. This bibliography is available electroni- AD A282033
cally via e-mail at no cost or in hard copy at an annual cost of
$25 per profile. AD A303938
Prices for the reports fall into one of the following four cat-
egories depending on the number of pages: $6, $11, $41, andD A297426
$121. The majority of documents cost either $6 or $11. Law-
yers, however, who need specific documents document for aAD A308640
case may obtain them at no cost.
AD A280725
You may pay for the products and services that you purchase
either by establishing a DTIC deposit account with the National
Technical Information Service (NTIS) or by using a VISA, AD A283734
MasterCard or American Express credit card. Information on
establishing a NTIS credit card will be included in your user
packet. *AD A322684
You may also want to visit the DTIC Home Page at http://
www.dtic.mil and browse through our listing of citations to

bcorders@dtic.mil. We are happy to help you.

Contract Law

Government Contract Law Deskbook,
vol. 1, JA-501-1-95 (631 pgs).

Government Contract Law Deskbook,
vol. 2, JA-501-2-95 (503 pgs).

Fiscal Law Course Deskbook, JA-506-93
(471 pgs).
Legal Assistance

Real Property Guide--Legal Assistance,
JA-261-93 (293 pgs).

Uniformed Services Worldwide Legal
Assistance Directory, JA-267-96

(80 pgs).

Uniformed Services Former Spouses’
Protection Act, JA 274-96 (144 pgs).

Preventive Law, JA-276-94 (221 pgs).

Soldiers' and Sailors' Civil Relief Act
Guide,JA-260-96 (172 pgs).

Wills Guide, JA-262-95 (517 pgs).
Family Law Guide, JA 263-96 (544 pgs).

Office Administration Guide, JA 271-94
(248 pgs).

Consumer Law Guide, JA 265-94
(613 pgs).

Tax Information Series, JA 269-97
(110 pgs).
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AD A276984 Deployment Guide, JA-272-94

(452 pgs).

Administrative and Civil Law

AD A310157 Federal Tort Claims Act, JA 241-96
(118 pgs).

AD A301061 Environmental Law Deskbook,
JA-234-95 (268 pgs).

AD A311351 Defensive Federal Litigation, JA-200-96
(846 pgs).

AD A255346 Reports of Survey and Line of Duty
Determinations, JA-231-92 (89 pgs).

AD A311070 Government Information Practices,
JA-235-96 (326 pgs).

AD A259047 AR 15-6 Investigations, JA-281-96
(45 pgs).

Labor Law

AD A308341 The Law of Federal Employment,
JA-210-96 (330 pgs).

*AD A318895 The Law of Federal Labor-Management

Relations, JA-211-96 (330 pgs).

Developments, Doctrine, and Literature

AD A254610 Military Citation, Fifth Edition,

JAGS-DD-92 (18 pgs).
Criminal Law

AD A302674 Crimes and Defenses Deskbook,
JA-337-94 (297 pgs).

AD A302672 Unauthorized Absences Programmed
Text,JA-301-95 (80 pgs).

AD A302445 Nonjudicial Punishment, JA-330-93
(40 pgs).

AD A302312 Senior Officers Legal Orientation,
JA-320-95 (297 pgs).

AD A274407 Trial Counsel and Defense Counsel
Handbook, JA-310-95 (390 pgs).

AD A274413 United States Attorney Prosecutions,
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JA-338-93 (194 pgs).

International and Operational Law

AD A284967 Operational Law Handbook, JA-422-95
(458 pgs).
Reserve Affairs
AD B136361 Reserve Component JAGC Personnel

Policies Handbook, JAGS-GRA-89-1
(188 pgs).

The following United States Army Criminal Investiga-
tion Division Command publication also is available
through DTIC:
AD A145966 Criminal Investigations, Violation of the
U.S.C. in Economic Crime
Investigations, USACIDC Pam 195-8
(250 pgs).

* Indicates new publication or revised edition.
2. Regulations and Pamphlets

a. The following provides information on how to obtain
Manuals for Courts-Martial, DA Pamphlets, Army Regula-
tions, Field Manuals, and Training Circulars.

(1) The United States Army Publications Distribu-
tion Center (USAPDC) at St. Louis, Missouri, stocks and dis-
tributes Department of the Army publications and blank forms
that have Army-wide use. Contact the USAPDC at the follow-
ing address:

Commander

U.S. Army Publications

Distribution Center

1655 Woodson Road

St. Louis, MO 63114-6181
Telephone (314) 263-7305, ext. 268

(2) Units must have publications accounts to use any
part of the publications distribution system. The following ex-
tract fromDepartment of the Army Regulation 25-30, The Army
Integrated Publishing and Printing Prograrparagraph 12-7c
(28 February 1989), is provided to assist Active, Reserve, and
National Guard units.

b. The units below are authorized publications accounts
with the USAPDC.

(1) Active Army

(a) Units organized under a Personnel and Admin-
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istrative Center (PAC) A PAC that supports battalion-size c. Specific instructions for establishing initial distribu-
units will request a consolidated publications account for the tion requirements appear DA Pam 25-33
entire battalion except when subordinate units in the battalion
are geographically remote. To establish an account, the PAC If your unit does not have a copy of DA Pam 25-33 you
will forward a DA Form 12-R (Request for Establishment of a may request one by calling the St. Louis USAPDC at (314)
Publications Account) and supporting DA 12-series forms 263-7305, extension 268.
through their Deputy Chief of Staff for Information Manage-
ment (DCSIM) or DOIM (Director of Information Manage- (1) Units that have established initial distribution re-
ment), as appropriate, to the St. Louis USAPDC, 1655 quirements will receive copies of new, revised, and changed
Woodson Road, St. Louis, MO 63114-6181. The PAC will publications as soon as they are printed.
manage all accounts established for the battalion it supports.
(Instructions for the use of DA 12-series forms and a reproduc- (2) Units that require publications that are not on
ible copy of the forms appear DA Pam 25-33, The Standard their initial distribution list can requisition publications using
Army Publications (STARPUBS) Revision of the DA 12-Seriesthe Defense Data Network (DDN), the Telephone Order Publi-
Forms, Usage and Procedures (1 June 1988) cations System (TOPS), the World Wide Web (WWW), or the
Bulletin Board Services (BBS).

(b) Units not organized under a PA@nits that are
detachment size and above may have a publications account. (3) Civilians can obtain DA Pams through the Na-
To establish an account, these units will submit a DA Form 12-tional Technical Information Service (NTIS), 5285 Port Royal
R and supporting DA Form 12-99 forms through their DCSIM Road, Springfield, VA 22161. You may reach this office at
or DOIM, as appropriate, to the St. Louis USAPDC, 1655 (703) 487-4684 or 1-800-553-6487.
Woodson Road, St. Louis, MO 63114-6181.

(4) Air Force, Navy, and Marine Corps judge advo-

(c) Staff sections of Field Operating Agencies cates canrequest up toten copies of DA Pams by writing to US-
(FOAs), Major Commands (MACOMS), installations, and com- APDC, 1655 Woodson Road, St. Louis, MO 63114-6181.
bat divisions These staff sections may establish a single ac-
count for each major staff element. To establish an account3. The Legal Automation Army-Wide Systems Bulletin
these units will follow the procedure in (b) above. Board Service

(2) Army Reserve National Guard (ARNG) units that a. The Legal Automation Army-Wide Systems
are company size to State adjutants genefal establishanac- (LAAWS) operates an electronic on-line information service
count, these units will submit a DA Form 12-R and supporting (often referred to as a BBS, Bulletin Board Service) primarily
DA Form 12-99 through their State adjutants general to the Stdedicated to serving the Army legal community for Army ac-
Louis USAPDC, 1655 Woodson Road, St. Louis, MO 63114- cess to the LAAWS On-Line Information Service, while also
6181. providing Department of Defense (DOD) wide access. Wheth-

er you have Army access or DOD-wide access, all users will be

(3) United States Army Reserve (USAR) units that are able to download the TJAGSA publications that are available
company size and above and staff sections from division levebn the LAAWS BBS.
and above To establish an account, these units will submit a

DA Form 12-R and supporting DA Form 12-99 forms through b. Access to the LAAWS BBS:
their supporting installation and CONUSA to the St. Louis US-
APDC, 1655 Woodson Road, St. Louis, MO 63114-6181. (1) Access to the LAAWS On-Line Information

Service (OIS) is currently restricted to the following individu-
(4) Reserve Officer Training Corps (ROTC) Elements als (who can sign on by dialing commercial (703) 806-5772, or
To establish an account, ROTC regions will submit a DA Form DSN 656-5772 or by using the Internet Protocol address
12-R and supporting DA Form 12-99 forms through their sup- 160.147.194.11 or Domain Names jagc.army.mil):
porting installation and Training and Doctrine Command
(TRADOC) DCSIM to the St. Louis USAPDC, 1655 Woodson (a) Active Army, Reserve, or National Guard
Road, St. Louis, MO 63114-6181. Senior and junior ROTC (NG) judge advocates,
units will submit a DA Form 12-R and supporting DA 12-series
forms through their supporting installation, regional headquar- (b) Active, Reserve, or NG Army Legal Admin-
ters, and TRADOC DCSIM to the St. Louis USAPDC, 1655 istrators and enlisted personnel (MOS 71D);
Woodson Road, St. Louis, MO 63114-6181.
(c) Civilian attorneys employed by the Depart-
Units not described above also may be authorized accountsment of the Army,
To establish accounts, these units must send their requests
through their DCSIM or DOIM, as appropriate, to Commander, (d) Civilian legal support staff employed by the
USAPPC, ATTN: ASQZ-LM, Alexandria, VA 22331-0302.  Army Judge Advocate General's Corps;

APRIL 1997 THE ARMY LAWYER « DA-PAM 27-50-293 174



(e) Attorneys (military or civilian) employed

new publications and materials as they become available

by certain supported DOD agencies (e.g., DLA, CHAMPUS, through the LAAWS OIS.

DISA, Headquarters Services Washington),

(f) All DOD personnel dealing with military
legal issues;

(9) Individuals with approved, written excep-
tions to the access policy.

d. Instructions for Downloading Files from the
LAAWS OIS

(1) Terminal Users

(a) Log onto the LAAWS OIS using Procomm
Plus, Enable, or some other communications application with

(2) Requests for exceptions to the access policy shouldthe communications configuration outlined in paragraph cl or

be submitted to:
LAAWS Project Office
ATTN: Sysop

9016 Black Rd., Ste. 102
Fort Belvoir, VA 22060

¢. Telecommunications setups are as follows:

(1) The telecommunications configuration for ter-

minal mode is: 1200 to 28,800 baud; parity none; 8 bits; 1 stop

bit; full duplex; Xon/Xoff supported; VT100/102 or ANSI ter-

minal emulation. Terminal mode is a text mode which is seen
in any communications application other than World Group

Manager.

(2) The telecommunications configuration for

World Group Manager is:

Modem setup: 1200 to 28,800 baud
(9600 or more recommended)

Novell LAN setup: Server = LAAWSBBS
(Available in NCR only)

TELNET setup: Host = 134.11.74.3
(PC must have Internet capability)

(3) The telecommunications for TELNET/Internet
access for users not using World Group Manager is:

IP Address = 160.147.194.11

Host Name = jagc.army.mil

After signing on, the system greets the user with an opening

c3.

(b) If you have never downloaded before, you
will need the file decompression utility program that the
LAAWS OIS uses to facilitate rapid transfer over the phone
lines. This program is known as PKUNZIP. To download it
onto your hard drive take the following actions:

(1) From the Main (Top) menu, choose “L”
for File Libraries. Press Enter.

(2) Choose “S” to select a library. Hit
Enter.
the

(3) Type “NEWUSERS” to select

NEWUSERS file library. Press Enter.

(4) Choose “F” to find the file you are look-
ing for. Press Enter.

(5) Choose “F” to sort by file name. Press
Enter.

(6) Press Enter to start at the beginning of
the list, and Enter again to search the current (NEWUSER) li-
brary.

(7) Scroll down the list until the file you
want to download is highlighted (in this case PKZ110.EXE) or
press the letter to the left of the file name. If your file is not on
the screen, press Control and N together and release them to see
the next screen.

(8) Once your file is highlighted, press Con-
trol and D together to download the highlighted file.

(9) You will be given a chance to choose the

menu. Users need only choose menu options to access andownload protocol. If you are using a 2400 - 4800 baud mo-

download desired publications. The system will require hew dem, choose option “1”. If you are using a 9600 baud or faster

users to answer a series of questions which are required fomodem, you may choose “Z” for ZMODEM. Your software

daily use and statistics of the LAAWS OIS. Once users havemay not have ZMODEM available to it. If not, you can use

completed the initial questionnaire, they are required to answerYMODEM. If no other options work for you, XMODEM is

one of two questionnaires to upgrade their access levels. Thergour last hope.

is one for attorneys and one for legal support staff. Once these

guestionnaires are fully completed, the user's access is immedi- (10) The next step will depend on your soft-

ately increasedThe Army Lawyewill publish information on ware. If you are using a DOS version of Procomm, you will hit
the “Page Down” key, then select the protocol again, followed
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by a file name. Other software varies. where outside of the directory you are currently in (unless that
happens to be the DOS directory or root directory). Once you
(11) Once you have completed all the neces- have decompressed the PKZ110 file, you can use PKUNZIP by
sary steps to download, your computer and the BBS take ovetyping PKUNZIP <filename> at the C:\> prompt.
until the file is on your hard disk. Once the transfer is complete,
the software will let you know in its own special way. 4. TJAGSA Publications Available Through the LAAWS
BBS
(2) Client Server Users.
The following is a current list of TJAGSA publications

(a) Log onto the BBS. available for downloading from the LAAWS BBS (Note that
the date UPLOADED is the month and year the file was made

(b) Click on the “Files” button. available on the BBS; publication date is available within each
publication):

(c) Click on the button with the picture of the dis-
kettes and a magnifying glass.

(d) You will get a screen to set up the Options by EILE NAME UPLOADED DESCRIPTION
which you may scan the file libraries. -
RESOURCE.ZIP  May 1996 A Listing of Legal
(e) Press the “Clear” button. Assistance Resources,
May 1996.
(f) Scroll down the list of libraries until you see
the NEWUSERS library. ALLSTATE.ZIP January 1996 1995 AF All States
Income Tax guide for
(g) Click in the box next to the NEWUSERS li- use with 1994 state
brary. An “X” should appear. Income tax returns,
April 1995.
(h) Click on the “List Files” button. ALAW.ZIP June 1990 The Army Lawyér
i ) . oo Military Law Review
(i) When the list of files appears, highlight the Database ENABLE
file you are looking for (in this case PKZ110.EXE). 2.15. Updated
. . through the 1983 he
() Click on the “Download” button. Army Lawyerindex.
. _ It includes a menu
(k) Choose the directory you want the file to be system and an explan-
transfgrred tp by clicking on it in the window W|th the list of d!- atory memorandum,
rectories (this works the same as any other Windows applica- ARLAWMEM.WPE.
tion). Then select “Download Now.”
BULLETIN.ZIP July 1996 Current list of educa-
(I) From here your computer takes over. tional television pro-
grams maintained in
(m) You can continue working in World Group the video information
while the file downloads. library at TJAGSA of
actual class instruc-
(3) Follow the above list of directions to download tions presented at the
any files from the OIS, substituting the appropriate file name school in Word 6.0,
where applicable. June 1996.

e. To use the decompression program, you will have to , )
decompress, or “explode,” the program itself. To accomplish CHILDSPT.TXT  February 19096 A Guide to Child
this, boot-up into DOS and change into the directory where you Support Enforcement
downloaded PKZ110.EXE. Then type PKZ110. The PKUN- Against Military Per-
ZIP utility will then execute, converting its files to usable for- sonnel, February
mat. When it has completed this process, your hard drive will 1996.
have the usable, exploded version of the PKUNZIP utility pro-
gram, as well as all of the compression or decompression utili-
ties used by the LAAWS OIS. You will need to move or copy
these files into the DOS directory if you want to use them any-
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CHILDSPT.WP5

DEPLOY.EXE

FTCA.ZIP

FOIA.ZIP

FOIA2.ZIP

FSO201.ZIP

ALM1.EXE

JA200.EXE

JA210DOC.ZIP

JA211DOC.EXE

JA221.EXE

177

February 1996

March 1995

January 1996

January 1996

January 1995

October 1992

September 1996

September 1996

May 1996

February 1997

September 1996

A Guide to Child
Support Enforcement
Against Military Per-
sonnel, February
1996.

Deployment Guide
Excerpts. Docu-
ments were created in
Word Perfect 5.0 and
zipped into execut-
able file.

Federal Tort Claims
Act, August 1995.

Freedom of Informa-
tion Act Guide and
Privacy Act Over-
view, November
1995.

Freedom of Informa-
tion Act Guide and
Privacy Act Over-
view, September
1995.

Update of FSO Auto-
mation Program.
Download to hard
only source disk,
unzip to floppy, then
A:INSTALLA or
B:INSTALLB.

Administrative Law
for Military Installa-
tions Deskbook

Defensive Federal
Litigation, March
1996.

Law of Federal
Employment, May
1996.

Law of Federal
Labor-Management
Relations, November
1996.

Law of Military
Installations (LOMI),
September 1996.

JA231.ZIP

JA234.ZIP

JA235.EXE

JA241.EXE

JA260.ZIP

JA261.ZIP

JA262.ZIP

JA263.ZIP

JA265A.ZIP

JA265B.ZIP

JA267.ZIP

JA268.ZIP

JA269.DOC

JA271.ZIP

January 1996

January 1996

January 1997

January 1997

September 1996

October 1993

January 1996

October 1996

January 1996

January 1996

September 1996

January 1996

December 1996

January 1996
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Reports of Survey
and Line Determina-
tions--Programmed
Instruction, Septem-
ber 1992 in ASCII
text.

Environmental Law
Deskbook, Novem-
ber 1995.

Government Informa-
tion Practices, August
1996.

Federal Tort claims
Act, June 1996.

Soldiers’ and Sailors’
Civil Relief Act
Guide, January 1996.

Legal Assistance Real
Property Guide,
March 1993.

Legal Assistance
Wills Guide, June
1995.

Family Law Guide,
May 1996.

Legal Assistance
Consumer Law
Guide--Part I, June
1994.

Legal Assistance
Consumer Law
guide--Part Il, June
1994.

Uniform Services
Worldwide Legal
Assistance Office
Directory, February
1996.

Legal Assistance
Notarial Guide, April
1994.

Tax Information
Series, December
1996

Legal Assistance
Office Administra-
tion Guide, May
1994,



JA272.ZIP

JA274.Z1P

JA275.EXE

JA276.ZIP

JA281.EXE

JA280P1.EXE

JA280P2.EXE

JA280P3.EXE

JA280P4.EXE

JA285V1.EXE

JA285V2.EXE

JA301.ZIP

January 1996

August 1996

December 1996

January 1996

February 1997

February 1997

February 1997

February 1997

February 1997

January 1997

January 1997

January 1996

Legal Assistance
Deployment Guide,
February 1994.

Uniformed Services
Former Spouses Pro-
tection Act Outline
and References, June
1996.

Model Income Tax
Assistance Program,
August 1993.

Preventive Law
Series, December
1992.

15-6 Investigations,
December 1996.

Administrative and
Civil Law Basic
Handbook (Part 1 &
5, (LOMI), February
1997.

Administrative and
Civil Law Basic
Handbook (Part 2,
Claims), February
1997.

Administrative and
Civil Law Basic
Handbook (Part 3,
Personnel Law), Feb-
ruary 1997.

Administrative and
Civil Law Basic
Handbook (Part 4,
Legal Assistance),
February 1997.

Senior Officer Legal
Orientation, February
1997.

Senior Officer Legal
Orientation, February
1997.

Unauthorized
Absence Pro-
grammed Text,
August 1995.

JA310.ZIP

JA320.ZIP

JA330.ZIP

JA337.ZIP

JA422.71P

JA501-1.ZIP

JA501-2.ZIP

JA501-3.ZIP

JA501-4.ZIP

JA501-5.ZIP

JA501-6.ZIP

JA501-7.ZIP

JA501-8.ZIP

JA501-9.ZIP

JA506.ZIP

January 1996

January 1996

January 1996

January 1996

May 1996

March 1996

March 1996

March 1996

March 1996

March 1996

March 1996

March 1996

March 1996

March 1996

January 1996
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Trial Counsel and
Defense Counsel
Handbook, May
1996.

Senior Officer’s
Legal Orientation
Text, November
1995.

Nonjudicial Punish-
ment Programmed
Text, August 1995.

Crimes and Defenses
Deskbook, July 1994.

OpLaw Handbook,
June 1996.

TJAGSA Contract
Law Deskbook, Vol-
ume 1, March 1996.

TJAGSA Contract
Law Deskbook, vol-
ume 2, March 1996.

TJAGSA Contract
Law Deskbook, Vol-
ume 3, March 1996.

TJAGSA Contract
Law Deskbook, Vol-
ume 4, March 1996.

TJAGSA Contract
Law Deskbook, vol-
ume 5, March 1996.

TJAGSA Contract
Law Deskbook, Vol-
ume 6, March 1996.

TJAGSA Contract
Law Deskbook, Vol-
ume 7, March 1996.

TJAGSA Contract
Law Deskbook, Vol-
ume 8, March 1996.

TJAGSA Contract
Law Deskbook, Vol-
ume 9, March 1996.

Fiscal Law Course
Deskbook, May 1996.
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JA508-1.ZIP

JA508-2.ZIP

JA508-3,ZIP

JA509-1.ZIP

1JA509-2.ZIP

1JA509-3.ZIP

1JA509-4.ZIP

1PFC-1.ZIP

1PFC-2.ZIP

1PFC-3.ZIP

JA509-1.ZIP

JA509-2.ZIP

JA510-1.ZIP

JA510-2.ZIP

JA510-3.ZIP
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January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

Government Materiel JAGBKPT1.ASC

Acquisition Course
Deskbook, Part 1,
1994.

Government Materiel

Acquisition Course
Deskbook, Part 2,
1994.

Government Materiel

Acquisition Course
Deskbook, Part 3,
1994.

Federal Court and
Board Litigation
Course, Part 1, 1994.

Federal Court and
Board Litigation
Course, Part 2, 1994.

Federal Court and
Board Litigation
Course, Part 3, 1994.

Federal Court and
Board Litigation
Course, Part 4, 1994.

Procurement Fraud
Course, March 1995.

Procurement Fraud
Course, March 1995.

Procurement Fraud
Course, March 1995.

Contract, Claim, Liti-
gation and Remedies
Course Deskbook,
Part 1, 1993.

Contract Claims, Liti-

gation, and Remedies
Course Deskbook,
Part 2, 1993.

Sixth Installation
Contracting Course,
May 1995.

Sixth Installation
Contracting Course,
May 1995.

Sixth Installation
Contracting Course,
May 1995.

JAGBKPT2.ASC

JAGBKPT3.ASC

JAGBKPT4.ASC

OPLAWO95.ZIP

OPLAWL1.ZIP

OPLAW2.ZIP

OPLAWS3.ZIP

YIR93-1.ZIP

YIR93-2.ZIP

YIR93-1.ZIP

YIR93-3.ZIP

YIR93-4.ZIP

YIR93.ZIP

YIR94-1.ZIP

January 1996

January 1996

January 1996

January 1996

January 1996

September 1996

September 1996

September 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996
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JAG Book, Part 1,
November 1994.

JAG Book, Part 2,
November 1994.

JAG Book, Part 3,
November 1994.

JAG Book, Part 4,
November 1994.

Operational Law
Deskbook 1995.

Operational Law
Handbook, Part 1,
September 1996.

Operational Law
Handbook, Part 2,
September 1996.

Operational Law
Handbook, Part 3,
September 1996.

Contract Law Divi-
sion 1993 Year in
Review, Part 1, 1994
Symposium.

Contract Law Divi-
sion 1993 Year in
Review, Part 2, 1994
Symposium.

Contract Law Divi-
sion 1993 Year in
Review, Part 2, 1994
Symposium.

Contract Law Divi-
sion 1993 Year in
Review, Part 3, 1994
Symposium.

Contract Law Divi-
sion 1993 Year in
Review, Part 4, 1994
Symposium.

Contract Law Divi-
sion 1993 Year in
Review Text, 1994
Symposium.

Contract Law Divi-
sion 1994 Year in
Review, Part 1, 1995
Symposium.



YIR94-2.ZIP Contract Law Divi-
sion 1994 Year in
Review, Part 2, 1995

Symposium.

January 1996

YIR94-3.ZIP Contract Law Divi-
sion 1994 Year in
Review, Part 3, 1995

Symposium.

January 1996

YIR94-4.ZIP Contract Law Divi-
sion 1994 Year in
Review, Part 4, 1995

Symposium.

January 1996

YIR94-5.ZIP Contract Law Divi-
sion 1994 Year in
Review, Part 5, 1995

Symposium.

January 1996

YIR94-6.ZIP Contract Law Divi-
sion 1994 Year in
Review, Part 6, 1995

Symposium.

January 1996

YIR94-7.ZIP Contract Law Divi-
sion 1994 Year in
Review, Part 7, 1995

Symposium.

January 1996

YIR94-8.ZIP Contract Law Divi-
sion 1994 Year in
Review, Part 8, 1995

Symposium.

January 1996

YIR95ASC.ZIP Contract Law Divi-
sion 1995 Year in
Review, 1995 Sympo-

sium.

January 1996

YIR95WP5.ZIP Contract Law Divi-
sion 1995 Year in
Review, 1995 Sympo-

sium.

January 1996

Reserve and National Guard organizations without organic
computer telecommunications capabilities and individual
mobilization augmentees (IMA) having bona fide military
needs for these publications may request computer diskette
containing the publications listed above from the appropriate
proponent academic division (Administrative and Civil Law,
Criminal Law, Contract Law, International and Operational
Law, or Developments, Doctrine, and Literature) at The Judge
Advocate General's School, Charlottesville, VA 22903-1781.

Requests must be accompanied by one 5 1/4 inch or 3 1/2

inch blank, formatted diskette for each file. Additionally,
requests from IMAs must contain a statement verifying the
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need for the requested publications (purposes related to their
military practice of law).

Questions or suggestions on the availability of TJAGSA
publications on the LAAWS BBS should be sent to The Judge
Advocate General's School, Literature and Publications Office,
ATTN: JAGS-DDL, Charlottesville, VA 22903-1781. For
additional information concerning the LAAWS BBS, contact
the System Operator, SGT James Stewart, Commercial (703)
806-5764, DSN 656-5764, or at the following address:

LAAWS Project Office

ATTN: LAAWS BBS SYSOPS
9016 Black Rd, Ste 102

Fort Belvoir, VA 22060-6208

5. The Army Lawyeron the LAAWS BBS

The Army Lawyers available on the LAAWS BBS. You
may access this monthly publication as follows:

a. To access the LAAWS BBS, follow the instructions
above in paragraph 3. The following instructions are based on
the Microsoft Windows environment.

(1) Access the LAAWS BBS “Main System Menu”
window.

(2) Double click on “Files” button.

(3) At the “Files Libraries” window, click on the
“File” button (the button with icon of 3" diskettes and magnify-
ing glass).

(4) At the “Find Files” window, click on “Clear,”
then highlight “Army_Law” (an “X” appears in the box next to
“Army_Law”). To see the files in the “Army_Law” library,
click on “List Files.”

(5) At the “File Listing” window, select one of the
files by highlighting the file.

a. Files with an extension of “ZIP” require you to
download additional “PK” application files to compress and de-
compress the subject file, the “ZIP” extension file, before you
read it through your word processing application. To download
the “PK” files, scroll down the file list to where you see the fol-
Powing:

PKUNZIP.EXE
PKZIP110.EXE
PKZIP.EXE

PKZIPFIX.EXE

b. For each of the “PK” files, execute your down-
load task (follow the instructions on your screen and download
each “PK” file into the same directorNOTE: All “PK"_files

and “ZIP” extension files must reside in the same directory af-
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ter downloading For example, if you intend to use a WordPer- e. Direct written guestions or suggestions about these
fect word processing software application, you can select “c:\instructions to The Judge Advocate General's School, Litera-
wp60\wpdocs\ArmyLaw.art” and download all of the “PK” ture and Publications Office, ATTN: DDL, Mr. Charles J.
files and the “ZIP” file you have selected. You do not have to Strong, Charlottesville, VA 22903-1781. For additional assis-
download the “PK” each time you download a “ZIP” file, but tance, contact Mr. Strong, commercial (804) 972-6396, DSN
remember to maintain all “PK” files in one directory. You may 934-7115, extension 396, or e-mail strongch@otjag.army.mil.
reuse them for another downloading if you have them in the

same directory. 6. Articles

(6) Click on “Download Now” and wait until the The following information may be useful to judge advo-
Download Manager icon disappears. cates:

(7) Close out your session on the LAAWS BBS and Rebecca Baily-HarrisThe Family Law Reform Act
go to the directory where you downloaded the file by going to 1995 (Cth): A New Approach to the Parent/Child Relation-
the “c:\” prompt. ship18 ApeL. L. Rev. 83 (1996).

For example: c:\wp60\wpdocs John S. Blackmanilternative Dispute Resolution and

or C:\msoffice\winword the Future of Lawyerind23 Lincown L. Rev. 1 (1995).

Remember: The “PK” files and the “ZIP” extension file(s) 7. TJAGSA Information Management Items
must be in the same directory!
a. The TIJAGSA Local Area Network (LAN) is now
(8) Type “dir/w/p” and your files will appear from  part of the OTIJAG Wide Area Network (WAN). The faculty
that directory. and staff are now accessible from the MILNET and the Internet.
Addresses for TJAGSA personnel are available by e-mail at
(9) Select a “ZIP” file (to be “unzipped”) and type tjagsa@otjag.army.mil.
the following at the c:\ prompt:
b. Personnel desiring to call TJAGSA via DSN should
PKUNZIP FEB.97.ZIP dial 934-7115. The receptionist will connect you with the ap-
propriate department or directorate. The Judge Advocate Gen-
At this point, the system will explode the zipped files and eral's School also has a toll free number: 1-800-552-3978,
they At this point, the system will explode the zipped files and extension 435. Lieutenant Colonel Godwin.
they are ready to be retrieved through the Program Manager
(your word processing application). 8. The Army Law Library Service

b. Go to the word processing application you are using a. With the closure and realignment of many Army in-
(WordPerfect, MicroSoft Word, Enable). Using the retrieval stallations, the Army Law Library System (ALLS) has become
process, retrieve the document and convert it from ASCII Textthe point of contact for redistribution of materials contained in
(Standard) to the application of choice (WordPerfect, Mi- law libraries on those installations. The Army Lawyer will con-
croSoft Word, Enable). tinue to publish lists of law library materials made available as

a result of base closures.

c. Voila! There is youThe Army Lawyefile.

b. Law librarians having resources available for redis-

d. In paragraph 3 abovimstructions for Downloading  tribution should contact Ms. Nelda Lull, JAGS-DDL, The
Files from the LAAWS Ol&ection d(1) and (2)), are the in- Judge Advocate General's School, United States Army, 600
structions for both Terminal Users (Procomm, Procomm Plus,Massie Road, Charlottesville, VA 22903-1781. Telephone
Enable, or some other communications application) and Clientnumbers are DSN: 934-7115, ext. 394, commercial: (804) 972-
Server Users (World Group Manager). 6394, or facsimile: (804) 972-6386.
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