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Article 31 and the Involuntary
Seizure of Body Fluids. An
Inquiry Into the Vitality of United
States v. Ruiz.!

LTC Herbert Green
Chief, Criminal Law Division
The Judge Advocate General’s School

One of the most severe problems besetting
the Army in the last decade has been the
widespread use of illegal drugs.2 To combat
this affliction, the Army and its major com-
mands have adopted comprehensive adminis-
trative and medical programs.® As part of
these programs, soldiers have been required
to submit urine specimens for analysis. One
such soldier was Private Robert Ruiz.

Pursuant to a U.S. Army Vietnam anti-
drug campaign, Ruiz and other members of
his company furnished urine samples for
analysis. When Ruiz’s sample proved positive
he was sent to a detoxification center. Subse-
quently, he returned to his unit and two
weeks later was ordered to provide another

148 C.M.R. 797 (C.M.A. 1974)

2See generally Schlesinger v. Councilman, 420 U.S.
738 (1975); Committee for G.I. Rights v. Callaway,
518 F.2d 466 (D.C. Cir. 1975); United States v.
Trottier, 9 M.J. 337 (C.M.A. 1980).

3See, e.g., Army Regulation No. 600-85, Alcohol and
Drug Prevention and Control Program (1 May 1976).




DEPARTMENT OF THE ARMY
OFFICE OF THE JUDGE ADVOCATE GENERAL
WASHINGTON, D.C. 20310
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ATTENTION OF:
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SUBJECT: Establishment of Army National Guard JAGC Liaison Positions
ALL MEMBERS OF THE JUDGE ADVOCATE GENERAL'S CORPS

l. I am pleased to advise you of the establishment of two new Army
National Guard judge advocate positions. Brigadier General Paul N,
Cotro-Manes has been named as the Army National Guard Special Assistant
to The Judge Advocate General, and Major Louis R. (Buddy) Hardin has
been appointed as the Army National Guard Liaison Officer to The Judge
Advocate General's School. Further information on Brigadier General
Cotro-Manes and Major Hardin may be found in the Reserve Affairs section
of this issue.

2. All of us are well aware of the critical role of our Reserve Components,
both Army Reserve and Army National Guard, and the need to insure that they
meet the highest standards of training and professional competence. The
establishment of these positions marks a major milestone in that they will
significantly facilitate the meeting of those requirements by the Army
National Guard which possesses the bulk of the combat forces of the Reserve
Components,

3. Brigadier General Cotro-Manes, assisted by Major Hardin, will be pri-
marily responsible for technical supervision of judge advocate activities
in the Army National Guard. I anticipate that their primary attention,
at least in the near future, will be directed at doctrine, training,
recruitment, retention, mobilization, and federalization.

4. The establishment of these positions is another step forward in the
Total Army concept, but a concept is only as good as the support it is
given. Therefore I expect all Staff Judge Advocates to support these
officers and to insure maximum liaison/cooperation between active, Reserve,
and Army National Guard judge advocates.

ALTON H., HARVEY
Major Gener

The Judge ocate General

N

.



urine sample for follow-up analysis. He re-
fused to obey the order, was subsequently
convicted of willful disobedience, and eventu-
ally appealed to the Court of Military Ap-
peals. In that court, he argued that fur-
nishing the urine sample would have
required him to incriminate himself and that
under Article 31 of the Uniform Code of Mili-
tary Justice? he had the right to refuse to
obey an order which would have such a conse-
quence. The government responded by argu-
ing that the results of the urinalysis would
not be used in a court-martial and that the
contemplated use in an administrative elimi-
nation proceeding was beyond the protection
afforded by Article 31.

4Art. 31. Compulsory self-incrimination prohib-
ited

(a) No person subject to this chapter may compel
any person to incriminate himself or to answer any
question the answer to which may tend to incrimi-
nate him.

(b) No person subject to this chapter may interro-
gate, or request any statement from, an accused or a
person suspected of an offense without first in-
forming him of the nature of the accusation and ad-
vising him that he does not have to make any state-
ment regarding the offense of which he is accused or
suspected and that any statement made by him may
be used as evidence against him in a trial by court-
martial.
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The initial and most important decision for
the Court of Military Appeals was the deter-
mination of the scope of the protection af-
forded by Article 31. Did it extend beyond tes-
timonial evidence to include the furnishing of
body fluids or was it limited to the scope of
the fifth amendment self-incrimination
clause?® This question was apparently easy
for the court to resolve. It relied on its earlier
cases® and reaffirmed that the protection af-

(¢) No person subject to this chapter may compel
any person to make a statement or produce evidence
before any military tribunal if the statement or evi-
dence is not material to the issue and may tend to de-
grade him.

(d) No statement obtained from any person in viola-
tion of this article, or through the use of coercion,
unlawful influence, or unlawful inducement may be
received in evidence against him in a trial by court-
martial.

5No person . . . shall be compelled in any criminal case
to be a witness against himself . ... U.S. Const.
amend. V.

6See, e.g., United States v. White, 38 C.M.R. 9 (C.M.A.
1967) (handwriting exemplars); United States v.
Minnifield, 26 C.M.R. 153 (C.M.A. 1958) (handwrit-
ing exemplars); United States v. Musguire, 25 C.M.R.
329 (C.M.A. 1958 (blood alcohol test); United States
v. Jordan, 22 C.M.R. 242 (C.M.A. 1957) (urine speci-
men); United States v. Rosato, 11 C.M.R. 143 (C.M.A.
1953) (handwriting exemplars).
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forded by Article 31 is greater than that pro-
vided in the Constitution. Thus, unlike the
fifth amendment self-incrimination clause,
Article 31 protects against the involuntary
furnishing of handwriting exemplars, blood
samples and urine specimens. Accordingly,
the court held that when, as in this case, the
accused knows that obedience to an order
would result in the furnishing of incriminat-
ing evidence he has the statutory right to re-
fuse to comply.

In addition to determining the type of evi-
dence protected by Article 31, the court also
held that the codal protection extends to
administrative elimination proceedings. The
command intended to utilize any positive test
results in an elimination proceeding which
might result in the awarding of a general dis-
charge. Such a discharge, the court opined,
could have *“a serious effect on the accused’s
future,”” and therefore the accused realistic-
ally feared that he would incriminate himself
and properly invoked his Article 31 privilege.

In subsequent cases, the Army Court of
Military Review citing Ruiz, held that diso-
bedience of an order to provide a urine speci-
men® and disobedience of an order to go to the
dispensary for a urine test® ran afoul of Arti-
cle 31 and reversed convictions for these of-
fenses. Ruiz was not limited to urine samples
or to seizure of body fluids. In United States
v. Hay,'° the Army Court of Military Review
cited Ruiz as authority for reversing a convic-

“tion for willful disobedience of an order to
empty one’s pockets where the refusal was
based on the knowledge that to do so would
provide incriminating evidence.

To invoke the protection of Ruiz and Arti-
cle 31, the fear of self-incrimination must

7United States v. Ruiz, 48 C.M.R. 797, 799 n.2 (C.M.A.
1974). '

#United States v. Jackson, 1 M.J. 606 (A.C.M.R. 1975).

8United States v. Peterson, 49 C.M.R. 696 (A.C.M.R.
1974).

103 M.J. 654 (A.C.M.R. 1977)

have been the reason for the disobedience and
must be communicated to the individual giv-
ing the order. In United States v. Smith,*' the
accused refused an order to perform physical
training. On appeal from his conviction for
willful discbedience of the order, he argued
that had he complied with the order his com-
mander would have known he was feigning
an injury and therefore he would incriminate
himself. The court agreed that Ruiz would
protect the accused in this situation, and
would permit him to invoke his privilege
against self-incrimination and disobey the
order. However, the accused did not inform
the commander of the basis of his refusal.
Since the accused “did not assert any right to
refuse:compliance with an order that had all
the indicia of legality, he cannot belatedly
claim that his failure to comply was prompted
by his belief that compliance would tend to
incriminate him.”12

The importance of the Ruiz decision was its

extremely broad interpretation of the protec-

tion against self-incrimination afforded by
Article 31. Under the Article 31 umbrella
were placed the providing of handwriting ex-
emplars, body fluids, and acts such as the per-
formance of physical training which are not
intended to be testimonial or of a communica-
tive nature. Recently, the Court of Military
Appeals has restricted the scope of Article 31.
Accordingly, these cases must be examined to
determine whether Ruiz and its progeny are
still viable and accurate statements of law.

In United States v. Armstrong,'® the ac-
cused was suspected of driving while under

‘the influence of aleohol. He was advised of his

right to refuse to submit to a blood alcohol
test but was also informed that if he refused
to submit to the test his USAREUR driver’s
license would be revoked and he would be
sent to a German medical facility where a

114 M.J. 210 (C.M.A. 1978)
124 M.J. at 214,
139 M.J. 374 (C.M.A. 1980).
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blood alcohol sample would be obtained by
force if necessary. The accused then agreed to
submit to the blood alcohol test. At his trial
and again on appeal, the accused claimed that
he had not been given the proper Article 31(b)
warnings prior to giving the blood sample and
that by giving the sample he had been com-
pelled to incriminate himself in violation of
Article 31(a).

In its opinion, the Court of Military Ap-
peals recognized that the constitutional privi-
lege against self-incrimination and the mili-
tary’s statutory privilege had been
interpreted in significantly different ways.
The protection afforded by the Constitution
extends only to evidence of a testimonial or
communicative nature!4 and not to the ex-
traction of body fluids or the giving of hand-
writing exemplars. The military privilege
had been interpreted as providing greater
protection than its constitutional counter-
part. Accordingly, the initial task for the
court was to determine whether there was a
sound reason for the dual interpretation and
whether the dichotomy should continue. The
court found that there was a valid reason for
the warning requirement which was trig-
gered by suspicion.!® Subtle pressures exist in
military society and to offset these pressures

14"The distinction which has emerged, often expressed
in different ways, is that that privilege is a bar
against compelling ‘communications’ or ‘testimony’
but that compulsion which makes a suspect or ac-
cused the source of ‘real or physical evidence’ does
not violate it.” Schmerber v. California, 384 U.S. 767,
764 (1966).

18The warning required by Article 31(b) must be given
to an individual when the individual is suspected of
an offense. This is in marked contrast to the warning
requirement of Miranda v. Arizona, 384 U.S. 436
(1966), which need not be given unless the suspect is
in custody “or otherwise deprived of his freedom of
action in any significant way”, 384 U.S. at 444. Al-
though the trigger for military warning is suspicion
and not custody, the military warning need not be
given unless the questioner is acting in an official ca-
pacity and the person questioned perceived that the
inquiry involved more than a casual conversation.
United States v. Duga, 10 M.J. 206 (C.M.A. 1981).
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the warning requirement was adopted. Thus,
the court found a sound basis and congres-
sional intent for the warning requirement
which at the time of its adoption was not
mandated by the Constitution. With respect
to the other question, whether the Article
31(a) protection extended beyond evidence of
a testimonial or communicative nature, the
court could not find any congressional intent
for such protection. Indeed, the court found
that “the clearly manifested intent of Con-
gress in enacting Article 31(a) was merely to
afford to service persons a privilege against
self-incrimination which paralleled the con-
stitutional privilege.” 18 Since the involuntary
submission to blood alcohol tests was not
within the testimonial or communicative pro-
tection of the fifth amendment self-incrimina-
tion clause, it was similarly beyond the pro-
tection afforded by Article 31(a). Accordingly,
the court held that the test results were prop-
erly admitted in evidence against the ac-
cused.l?

Any doubts about the new and restricted
interpretation of the protection afforded by
Article 31 were completely dispelled in
United States v. Lloyd.'® In that case, the
issue was “whether an Article 31(b) warning
must precede a request that a suspect provide
a handwriting exemplar.”!® The court re-
sponded by declaring that

like blood specimens . . . handwriting and
voice exemplars are not protected by the
privilege against self-incrimination . ...
Under the rationale of our recent decision
in United States v. Armstrong . .. there is
no reason to require an Article-31(b)
warning before requesting a suspect to
give a handwriting sample, or ... to pro-

18United States v. Armstrong, 9 M.J. 374, 383 (C.M.A.
1980).

17Since the furnishing of the blood sample was beyond
the self-incrimination protection of Article 31(a), no
Article 31(b) warning was required.

1810 M.J. 172 (C.M.A. 1981).
1910 M.J. at 174.




DA Pam 27-50-101

duce a document containing his signature
or handwriting to be used for comparison
purposes.2?

The Military Rules of Evidence contain a
similarly restricted interpretation of the pro-
tection afforded by Article 31. Rule 301 pro-
vides that Article 31 is applicable “only to ev-
idence of a testimonial or communicative
nature.”?! The drafter’s analysis makes clear
that the Supreme Court’s interpretation re-
stricting the privilege to evidence of a testi-
monial or communicative nature was pre-
ferred to the much broader pre Armstrong
view of the Court of Military Appeals.?2 In ad-
dition, Rule 312 creates a procedure for ob-
taining body fluids.23 The rule is consistent
with the Supreme Court’s interpretation that
obtaining body fluids is essentially a fourth
amendment seizure question and not a fifth
amendment self-incrimination issue.??

In Ruiz, the court held that the Article 31
protection against self-incrimination extend-
ed to and could be invoked in administrative
elimination proceedings. This holding was
not founded on the expanded protections af-
forded by Article 31 vis a vis the fifth amend-
ment, but upon a reading of the Supreme
Court cases interpreting the fifth amend-
ment. To the extent that Ruiz is an accurate
reflection of the nature of the proceeding in
which the fifth amendment protection ap-
plies, it has some vitality. However, this does
not mean that the privilege against self-
incrimination can be invoked in administra-
tive elimination proceedings to prevent ad-
mission of test results of body fluids. It
merely offers the accused the right to invoke

2010 M.J. at 175.
21Mil. R. Evid. 301.

"Seé App. 18, Rule 301, Manual for Courts-Martial,
1969 (Rev. Ed.).

23Mil. R. Evid. 312. For an excellent discussion of this
Rule see Schlueter. Bodily Evidence and Rule 312
M.R.E., The Army Lawyer, May 1980, at 35.

24See Schmerber v. California, 384 U.S. 757 (1966).

the privilege in those proceedings with re-
spect to evidence of a testimonial or commu-
nicative nature. ‘ :

What then of an order to give a urine sam-
ple? The answer requires that three other
questions be decided. Is such an order viola-
tive of the privilege against self-
incrimination? Armstrong and Lloyd compel
a negative response and uphold such an
order. Second, may the urinalysis results be
utilized in an administrative proceeding? The
privilege against self-incrimination applies to
such proceedings, but only to evidence of a
communicative or testimonial nature. Since
urinalysis results are not of such a nature,
their consideration would not be prohibited
by Article 31.25 Third, is the order lawful? If

250ne of the matters which disturbed the court in Ruiz
was the potential use of the urinalysis results in an
administrative proceeding which could lead to a gen-
eral discharge. This result would not permit the ac-
cused to be separated “from the service without pen-
alty.” Accordingly, the court found that the fear of
these consequences meant the accused had a legiti-
mate apprehension of self-incrimination. Apparently,
the court equated these consequences with a convic-
tion by court-martial. In Committee for G.I. Rights v.
Callaway, 518 F.2d 466 (D.C. Cir. 1975), the court
upheld a USAREUR anti-drug campaign which re-
quired some drug abusers to participate in a
urinalysis program. The results were admissible in
an elimination proceeding which could lead to a gen-
eral discharge. However, the court distinguished
Ruiz as a case unrelated to the inspection provisions
of the program but did not discuss the effect of Ruiz
on the issuance of a general discharge. More recently,
in Giles v. Secretary of the Army, 627 F.2d 554 (D.C.
Cir. 1980), the court ruled that Ruiz mandated that
soldiers given general discharges as a result of
urinalysis conducted in violation of Article 31, were
entitled té6 have their discharges upgraded to honora-
ble discharges. It should be noted that Giles appears
to have adopted the Ruiz interpretation of Article 31
and has not created a new rule of law. Therefore,
Giles should not apply to these proceedings held after
the effective date of United States v. Armstrong, 9
M.J. 374 (C.M.A. 1980).

Army Regulation 600-85, Chapter 3, Section VI (1
May 1976), authorizes a mandatory program of ran-
dom urinalysis. If positive urinalysis results from
this program are utilized in an administrative elimi-
nation proceeding no discharge other than honorable




the order relates to a military purpose, it is
lawful. Since the debilitating effect of illicit
drug use upon the military can be estab-
lished 2¢ and has been recognized by the Court
of Military Appeals,?? it should not be too dif-
ficult to establish that an order to give a
urine sample which is part of a comprehen-
sive anti-drug abuse campaign is lawful.

may be awarded. Army Reg. No. 635-200, Change 3
(1 May 1980). This provision is required by Ruiz but
in light of Armstrong it is no longer required by Arti-
‘cle 31. However, notwithstanding the minimum pro-
tection afforded by Article 31 the Army is at liberty
to grant greater protection to an individual than is
required by the Constitution or by statute. Cf. United
States v. Jordan, 44 C. M.R. 44 (C.M.A. 1971). It
apppars that the Army has done so in this situation.
Therefore, until the regulation is amended its provi-
sions must be utilized.

26See, e.g., Schlesinger v. Councilman, 420 U.S. 738
(1975); Committee for G.I. Rights v. Callaway, 518
F.2d 466 (D.C. Cir. 1975).

278ee United States v. Trottier, 9 M.J. 337 (C.M.A.
1980).
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It is clear from the strong and forthright
language in Armstrong and Lloyd that the
scope of the self-incrimination protection of
Article 31 is now identical to the protection
afforded by the fifth amendment. It extends to
all evidence of a testimomnial or communica-
tive nature but no farther. It does not extend
to the extraction of body fluids or the submis-
sion of handwriting exemplars. What then is
the effect on Ruiz and its progeny? To the ex-
tent that those cases hold that an individual
may properly refuse an order to furnish a
body fluid on grounds of self-incrimination,
they have been overruled sub silentio. The
basis of Ruiz and its progeny was the expand-
ed protections afforded by Article 31. Since
the court has held that this expanded protec-
tion no longer exists, the statutory basis for
Ruiz is similarly affected. Accordingly, it ap-
pears that to the extent Ruiz represents the
scope of the privilege against self-in-crim-i-
na-tion as afforded by Article 31, it is no long-
er a viable precedent.

*QOaths are but Words, and Words but Wind.”
Samuel Butler, Hudibras, pt. Il [1664), canto 11, 1.107.

Major (P) Stephen A.J. Eisenberg
Senior Instructor, Criminal Law Division
The Judge Advocate General’s School, U.S. Army

It would be an understatement to suggest
that fourth amendment practice is a difficult
aspect of law. One reason for this is found by
way of analogy to the predicament Mickey
Mouse finds himself in as the sorcerer’s ap-
prentice in the movie Fantasia. Having dis-
covered the ease by which he can cause
brooms to bring buckets of water to the wiz-
ard’s workshop, Mickey attempts to curtail
his assistants efforts by chopping them up
with an ax. Much to his dismay the brooms
multiply in number, the array continuing to
deliver water.

Decisions dealing with fourth amendment
questions are much the same. Issues seeming-

ly resolved in one case invariably sire a host
of new questions for litigation. The holdings
of the United States Court of Military Ap-
peals in United States v. Fimmano,? which

1U.S. Const. Amend. IV, prescribes:

The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause, sup-
ported by Oath or affirmation, and particularly
describing the place to be searched, and the persons
or things to be seized.

2 S‘M.J. 197 (C.M.A. 1980), pet. for reconsideration not
granted, 9 M.J. 256 (C.M.A. 1980).
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applies the “oath or affirmation”3 require-
ment to military search authorizations, and
the subsequent retrenchment in United
States v. Stuckey,* are representatives of this
quandry. The Fimmano decision prompted
various acknowledgement procedures from
the services.3 These decisions and regulations
will not represent the final word on the sub-
ject. On one hand, government counsel and
law enforcement investigators dealing with
newly generated methodologies probably will
follow them without deeper reflection. It will
be their belief that the regulatory standards
implemented represent a constitutionally and
judicially sound procedure having been care-
fully thought out at the highest levels of au-
thority before being instituted. On the other
hand, military defense counsel will, as the
loyal opposition, challenge every aspect of
procedure in order to assure their client’s
rights are accorded the full measure of consti-
tutional protection. '

3In part the definition of “oath” includes:

An affirmation of truth of a statement, which rend-
ers one willfully asserting untrue statements pun-
ishable for perjury. An outward pledge by the per-
son taking it that his attestation or promise is made
under an immediate sense of responsibility to God.
A solemn appeal to the Supreme Being in attesta-
tion of the truth of some statement. An external
pledge or asseveration, made in verification of
statements made, or to be made, coupled with an
appeal to a sacred or venerated object, in evidence
of the serious and reverent state of mind of the
party, or with an invocation to a supreme being to
witness the words of the party, and to visit him
with punishment if they be false. In its broadest
sense, the term is used to include all forms of attes-
tation by which a party signifies that he is bound in
conscience to perform the act faithfully and truly.
In a more restricted sense, it excludes all those
forms of attestation or promise which are not
accompanied by an impreciation.
BLACK’S LAW DICTIONARY 966 (5th ed. 1979).

410 M.J. 347 (C.M.A. 198)).

5 See, e.g., Army Reg. No. 27-10, Legal Services Mili-
tary Justice, Chap. 5 (15 Aug. 1980) [hereinafter cited
as AR 27-10] and United States Coast Guard Com-
mandant Instruction M 5810.1, section 605.

The purpose of this comment is to explore
the Fimmano® and Stuckey” decisions and the
potential issues they may generate. It is the
thesis of this evaluation that the means by
which the Army has responded to the mili-
tary application of the affirmation require-
ment is constitutionally sufficient. Addition-
ally, that administration of an oath is a minor
burden with limited opportunity for litiga-
tion.

The Authorities

United States v. Fimmano, 9 M.J. 256
(C.M.A. 1980)

A company commander was provided infor-
mation, not under oath or affirmation, which
lead him to believe that drugs would be found
in the accused’s room. Based upon the tip, the
commander had two subordinates conduct a
search of the room. The searchers located and
seized various items of drug paraphernalia
and narcotics. At trial, the defense moved to
suppress items of evidence on the ground that
the authorization was issued without
probable cause. The motion was denied.® The
Army Court of Military Review affirmed the
trial court’s evidentiary holding. The Court of
Military Appeals found that the information
provided by the informant, which was the

88 M.J. 197 (C.M.A. 1980).
710 M.J. 347 (C.M.A. 1981).

8Id. at 202, Interestingly enough, defense counsel
never precisely raised the question resolved by the
Court at the trial level. This presented no impedi-
ment to resolution of the issue. It was explained at
note 9 on page 200:

The appellant’s contention that the search authori-
zation in this case was issued without probable

" cause or written application is sufficiently broad to
invoke our consideration of the validity of this
Court’s prior holdings with respect to the require-
ment that the finding of probable cause be based
upon oath or affirmation. Moreover, during the oral
arguments before us, counsel for the parties fully
argued the question of whether this provision of the
Fourth Amendment is binding. Accordingly, we
hold that the question is properly before this Court
for conasideration. )




basis of the authorization, “was a bare un-
sworn assertion for which he took no moral or
legal responsibility and was, therefore, not
sufficient.”® The court did not set aside the
findings and sentence, but mandated that the
constitutional requirement of the oath would
apply to searches conducted after the publica-
tion date of the opinion.1® Thereafter, govern-
ment counsel petitioned the court for recon-
sideration. The motion was denied.!

The Regulatory Response

In answer to the Fimmano mandate, the
Army filled the void by establishing proce-

dures to be followed in oath administration.1?

o Id. :

10 The date was set as June 21, 1980, as the Court had
never imposed the requirement previously in its de-
cisions. In order to prevent judicial chaos, the rule
had prospective application only. Id.

119 M.J. 266 (C.M.A. 1980). The decision was predicted
on an equally divided Court, Chief Judge Everett not
participating. Nevertheless, the Chief Judge did
comment on the persuasiveness of the case. In his
perception, the original Fimmano decision has no
precedential value due to the lack of consensus be-
tween the judges who decided it. Actually, Chief
Judge Fletcher and Judge Perry agreed on the need
for the oath. Realistically, Chief Judge Everett's po-
sition on reconsideration may well leave that deci-
sion with precedential value. As a metter of practical
politics, most attorneys evaluated the result as a
binding legal interpretation. Thus, the services
permitted their regulations in response to the deci-
sion to remain intact.

12 The authority to designate individuals authorized to
administer oaths was derived from Article 136(a),
UCMJ, 10 U.S.C. § 936(a), which provides:

“(a) The following persons on active duty may admin-
ister oaths for the purposes of military administra-
tion, including military justice ... (7) All other per-
sons designated by regulations of the armed forces
... "“This, of course, clearly addresses itself to the
problem of who may be designated to impose the af-
firmation. See also United States v. Stuckey, 10 M.J.
347, 362, 22, 24 (C.M.A. 1981). Not as clear is the
legal predicate supporting the implementation of a
procedure which is created. Article 36(a), UCMJ, 10
U.S.C. §836(a), permites the President to establish
“[plretrial, trial, and post-trial procedures” for the
court-martial itself, but does the oath to support a
search authauthorization come within the orbit of
this statute? Additionally, may the President cloak
himself or his subordinates with the authority to set
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It should be underscored that the regulatory
prescriptions merely stated the manner in
which the oath was to be administered, and
did not provide the requirement for the oath
itself. Three major elements constituted the
new process.1?

forth swearing procedures? See Mil. R. Evid.
315(f)(2) which prescribes that “[t]he Secretary of
Defense or the Secretary concerned may prescribe
additional requirements” for the probable cause de-
termination. The Analysis of the 1980 Amendments
to the Manual for Courts-Martial indicates this pro-
vision would be the legal vehicle for establishing -af-
firmation procedures. Article 42, 10 U.S.C. § 842
generally deals with oaths but this appears to be of
limited value as its parochial concern is with the re-
spective duties of court-martial personnel, to wit: the
military judge, counsel, members, reporters and in-
terpreters. Perhaps the answer is found in the idea
that the authority to designate those who may swear
individuals implicitly allows the establishment of
the manner to be followed as well. In a different
vein, it may be that the authority to promulgate the
procedure is within the inherent power of the Secre-
tary of the Army. 10 U.S.C. § 3012 provides, in part:

(b) The Secretary is responsible for and has the au-
thority necessary to conduct all affairs of the Depart-
ment of the Army, including—

(1) functions necessary or appropriate for the
training, operations, administration, logistical
support and maintenance, welfare, prepared-
ness, and effectiveness of the Army, including
research and development; (emphasis supplied)
.. .[and]

..(g) The Secretary may prescribe regulations to
carry out his functions, powers, and duties under
this title.

Paragraphs 5-9 and 5-10, AR 27-10 set forth the
procedure. They provide the following guidelines:

1

§-9. Oath administration procedures— persons
providing information in support of requests for
authauthorizations to search and seize and au-
thorizations to apprehend. Commanders, and all
other military personnel empowered to authorize
searches and seizures, upon probable cause, ardinar-
ily will perform the function of administering the re-
quired oaths to persons presenting information to
them in support of such authorizations and authori-
zations to apprehend. The information presented
may be oral or in writing. Where written information
is provided by message or written statement, other
persons authorized to administer such oaths may do
so, and the authorizing official may accept represen-
tations by the persons providing the information
that this has been done. The representations should




DA Pam 27-50-101

(1) The class of individuals authorized to
administer oaths was expanded. Includ-
ed in such were “[clommanders, and all
other military personnel empowered to
authorize searches and seizures.”4

(2) The oath could be provided in written or
oral format.

(8) The affirmation could be in any form. It
did not have to encompass specific lan-
guage.

United States v. Stuckey, 110 M.J. 347
(C.M.A. 1981)

A number of cases concerned with the oath
requirement remained pending after the Fim-
mano decision. Summary action to dispose of

10

ly steered away form the positions previously
taken by his colleagues.!® His legal position!€
incorporated two important concepts:

them was not taken. Using Stuckey as a vehi- _

cle to express his view regarding the need for
sworn information supporting the probable
cause evaluation, Chief Judge Everett sharp-

provide the name and authority of the person admin-
istering the oath, and the date and place of adminis-
tration. If the information presented to the authoriz-
ing official consists solely of previously sworn
affidavits, the individual requesting the authoriza-
tion need not be sworn. However, if the requestor or
any other individual personally provides any infor-
mation to the authorizing offocial for use in the prob-
able cause determination, that individual must do so
under oath or affirmation. Information may also be
presented by telephone, radio, or similar device to
those empowered to authorize searches and seizures
and apprehensions, and the authorizing official may
administer the required oath over such devices. In
addition to sworn or affirmed information presented
to the authorizing officer pursuant to a request for
an authorization to search and seize or an authoriza-
tion to apprehend, such information as may then be
personally known by the authorizing official that
would not preclude the officer from acting in an im-
partial fashion may be used.

5-10. Form of oath for probable cause searches
and seizures and apprehensions. No specific form
of oath or affirmation is required as long as it
imposes upon the requestor a moral or legal respon-
sibility for the correctness of the information. The
following oath or affirmation, as appropriate, may be
administered to persons providing information sup-
porting request for autauthorizations to search and
seize, and autauthorizations to apprehend.

14 Para. 5-9, AR 27-10.

(1) The command authorization process is
outside the contemplation of the fourth
amendment, thus obviating the necessi-
ty to adhere to the “oath or affirmation”
requirement,!?

(2) The command authorization process is
measured by the fourth amendment con-
cept of "“reasonableness,” thus, as a
measure of this standard, it is valid to
assess whether an oath covered informa-
tion submitted to support a probable
cause finding.18

18 The opinion in Stuckey clearly leaves Judge Cook .

and Judge Fletcher with the approaches they had
earlier adopted. Judge Cook adhered rigidly to the
notion that in military practice it was not necessary
to have an oath or affirmation cloaking the probable
cause determination. Historically, this requirement
had never been applied. United States v. Stuckey, 10
M.J. 347 (C.M.A. 1981) (Cook, J., concurring in part
and dissenting in part). Similarly, Judge Fletcher
maintained his original position on the need for the

* oath. United States v. Stuckey, 10 M.J. 347, 365 and

18

17

18

366 (C.M.A. 1981) (Fletcher, J., concurring in the re-
sult. He contended the requirement was derived from
the specific language of the fourth amendment and
there was no military exigency which would allow
deviation.

Clearly, it becomes the swing vote on this particular
issue, and hence imperative to understand.

Chief Judge Everett reasoned that an authorization
to search, see Mil. R. Evid. 315(b)(1) was not a search
warrant, see Mil. R. Evid. 315(b)(2) and therefore did
not come within orbit of the fourth amendment prac-
tice. He additionally submitted that a commander
was not a “magistrate” in the constitutional sense
but acquired power from the President.

See United States v. Stuckey, 10 M.J. 347, 361
(C.M.A. 1981). Chief Judge Everett advanced the
contention that “[a] military commander who fails to
obtain evidence under oath when it is feasible for
him to do so has neglected a simple means for
enhancing the reliability of his probable cause deter-
mination ... Just as a commander’s use of sworn evi-
dence helps sustain his determination of probable
cause, his care as to other related matters makes his
finding of probable cause more readily supportable.”
Stuckey at 364, 365.
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In short, it appears that Chief Judge
Everett will take each case on an ad hoc
basis. Every question concerning an oath
would be examined by a two step process.
First, was it “reasonable” under the circum-
stances to require an affidavit? If so, second,
was the oath or affirmation properly adminis-
tered? -

The Analysis

The foregoing constitutional, case and
regulatory authorities will raise a number of
questions concerning the propriety of an oath
in a given case. Some of these will be ex-
plored. In considering the possible avenues of
attack on thought, above all, must be main-
tained. The requirement for the imposition of
an affirmation imposed by the fourth amend-
ment,!? the most onerous standard, is nothing
more or less than it specifically appears to be!
There are no sophistications or nuances his-
torically appended to the concept.2? The sole
purpose of the affirmation is to ensure the re-
sponsibility of the person providing the infor-
mation.?! The complexity of the swearing
process is solely a function of the underlying
authority which creates it.22 If a law or stat-

19t should be noted that the oath or affirmation re-
quirement solely applies to the warranted or author-
ized situation. It plays no role in the situation of a
“reasonable” search or seizure. See note 1, supra.

20 The history of the swearing requirement is rather
uncomplicated. Prior to the American Revolution,
even the despised writs of assistance in Massachus-
etts, were required to be supported by information
under oath. N.B. Lasson, The History and Develop-
ment of the Fourth Amendment to the United States
Constitution at 66 (1970) [hereinafter cited as
Lasson]. Although the provision of the Virginia Bill
of Rights from which the fourth amendment was
modeled did not have such a requirement, the proto-
type submitted to the Constitutional Convention
manifested this addition. The requirement remained
intact and was adopted without apparent comment or
debate. Lasson at 79 and 96.

21 ],asson at 120.

22 See generally United States v. Doe, 19 F.R.D. 13 (DC
E.D. TN 1956) (procedure promulgated by Congress
within Fed. R. Crim. P. 41 permitted commissioners
to issue search warrants). Lasson at 120.
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ute provides simply for an oath without de-
tailing other procedural conditions, no addi-
tional actions will be required of the affiant.

Authority to Swear

Who can swear an individual to informa-
tion? A number of individuals possess this au-
thority. Clearly, one authorized to direct a
search or seizure may do s0.2®> Army Regula-
tion 27-10 provides that “[clommanders...
tordinarily will perform the function of ad-
ministering the required oaths to persons
presenting information to -them.” Thus, the
regulation contemplates that a commander
normally will swear an informant to the in-
formation presented.

Occasionally, information which was previ-
ously sworn will be presented to a commander
or military judge. Army Regulation 27-10
seems to indicate that only where facts are
presented in writing may individuals other
than the authorizing official administer an
oath.2¢ In this situation the class of persons
empowered to impose the oath is expanded in
accordance with authority contained within
the Uniform Code of Military Justice.?s It

23 See note 11 and accompanying text.
24 Para. -9, AR 27-10.

28 See 10 U.S.C. § 936(a) which states (emphasis
supplied):

The following persons on active duty may adminis-
ter oaths for the purposes of military administration,
including military justice, and have the general
powers of notary public and of a consul of the United
States, in the performance of all notarial acts to bé
executed by members of any of the armed forces,
wherever they mae be, by persons serving with, em-
ployed by, or accompanying the armed forces outside
the United States and outside the Canal Zone,
Puerto Rico, Guam, and the Virgin Islands, and by
other persons subject to this chapter outside of the
United States:

(1) All judge advocates of the Army, Navy, Air
Force, and Marine Corps.

(2) All law specialists.

(3) All summary courts-martial.

(4) All adjutants, assistant adjutants, acting ad-
jutants, and personnel adjutants.

(5) All commanding officers of the Navy, Marine
Corps, and Coast Guard.
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should be observed, however, that although
the Uniform Code of Military Justice author-
izes some individuals to administer an oath
any time they are involved in “military ad-
ministration,” other individuals are per-
mitted to administer an oath only when their
specific duties call for them to act.28

The more difficult extension of the initial
inquiry is whether a civilian official not in-
cluded in a military regulation is a proper au-
thority.2? Illustratively, what result would
come of a situation where a civilian notary
public within the office of a staff judge advo-
cate administered an oath to an informant?
Army regulations would not seem to be an
impediment to the activity. They only cover
the conduct of military personnel. The sole
limitation on the oath administration process

(6) All staff judge advocates and legal officers,
and acting or assistant staff judge advocates and
legal officers.

(7) All other persons designated by regulations of
the armed forces or by statute.

26'See 10 U.S.C. § 936(b) providing:

The following persons on active duty may adminis-
ter oaths necessary in the performance of their du-
ties:

(1) The president, military judge, trial counsel,
and assistant trial counsel for a!l general and
special courts-martial.

(2) The president and the counse] for the court of
any court of inquiry.

(3) All officers designated to- take a deposition.

(4) All persons detailed to conduct an investiga-
tion.

(6) All recruiting officers.

(6) All other persons designated by regulations of

" the armed forces or by statute.

27 Cf. Albrecht v. United States, 273 U.S, 1 (1926) (no-
tary public’s affidavit supporting federal warrant
deemed insifficient to properly cover information upon
which arrest based). Fed. R. Crim. P. 41(¢)(1) requires
that a search or seizure warrant “shall issue only on an
affidavit or affidavits sworn to before the federal mag-
istrate or state judge . . .”” But ¢f. McGrain v.
Daugherty, 273 U.S. 135 (1927) (arrest warrant was
predicated on report of a Senate committee); United
States v. Copeland, 538 F.2d 639 (5th Cir. 1976) (in-
formant’s affidavit supporting federal search warrant
properly considered although not sworn to before state
judge and instead in front of criminal investigator oth-
erwise authorized to administer oaths).

is that service members who can direct
searches or seizures must normally, though
not always, swear the informant.??

Timing
‘When must the oath be imposed? In some

situations the affirmation will be made before
the statement is received by the official who

is to issue the authorization. Army regulation

permits an oath to be previously 