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Reports of Survey:
A Practitioner’s Guide

Magor Ward D. King, Jr.
Instructor, Administrative and Civil Law
Division, TJAGSA

I. Introduction

Field Manual 10-14-3, Surveying Officer’s
Guide, states that the role of the surveying
officer is to seek out the facts; it then provides
more specific guidance:

In addition to doing detailed investigative
work, you evaluate the facts in the case,
much as a judge or a jury does in a civil
court case.... Your ethics must be of the
highest caliber. You must make a careful
and often time-consuming analysis of all
* the evidence before you give your opinion.!

Judge advocates? would not find the above lan-
guage at all troublesome, were it not for the

language immediately following it:

Why isn’t this important and responsible
task (which seems to parallel legal proce-
dures in civil life) processed by the Judge
Advocate General’s Corps? The Army has

1U.S. Dep't of Army, Field Manual 10-14-3, Surveying

Officer’s Guide, para. 13 (30 Dec. 1981) [hereinafter cited as
FM 10-14-3].

2The term “judge advocate” is used to include not only judge
advocates, but also Department of the Army civilian attor-
neys who are involved with reports of survey.
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DEPARTMENT OF THE ARMY
OFFICE OF THE JUDGE ADVOCATE GENERAL
WASHINGTON, DC 20310

1 MAY 1984
DAJA-CL 1984/5405

SUBJECT: Victim/Witness Assistance Program

STAFF JUDGE ADVOCATES

1. On 1 August 1984 a revised AR 27-10 will became effective. AR 27-10 will
include implementation of the Military Justice Act of 1983 and the Manual for
Courts-Martial, 1984. 1In addition, AR 27-10 will establish the Victim/Witness
Ass1stance Program.

2. The Victim/Mitness Assistance Program complies with the Victim and Witness
Protection Act of 1982 and with a DOD Directive (currently in draft). This
program should substantially aid witnesses and innocent victims of serious
offenses wiho are drawn into the military justice process.

3. Staff ]udge advocates will have primary tespmsibility for implementing and .

supervising the Victim/Witness Assistance Program. Coordination with

commanders, finance and accounting offlces, and military and civilian law

enforcement agencies, medical facilities, and social service orga.nizations will
. be necessary to effectively implement this program.

4. Victims and witnesses (most of whom are service members or their
dependents) are too often forgotten participants in the criminal process.
Victims and witnesses should be treated with dignity and should be informed of
their important role in the military justice system and of available supporting
services and sources of redress to which they may be entitled. The
Victim/Witness Assistance Program is designed to meet these goals. All of this
can be done without infringing on the rights of the accused.

5. In this. year of the Army Fam.l.ly, I expect every staff judge advocate to
ensure that this program is established and operated effectively.

1779
CLADSEN

Major ral, USA
The Judge Advocate General




determined that the person charged
should be judged by a normal, ordinary
person like yourself who can recognize right
Jrom wrong. You have common sense and
are capable of weighing the facts and
arriving at sound, logical recommenda-
tions.®

It is obvious that FM 10-14-3 did not receive a
legal review before publication.t

Despite the above language, judge advocates
do perform important and responsible tasks in
the report of survey process. The two purposes
of this article are to provide judge advocates
with a summary of significant administrative
law opinions pertaining to reports of survey and
to address problem areas and issues concerning
reports of survey. This article is written for the
judge advocate who advises commanders or

SFM 10-14-3, para. 13 (emphasis added).

‘In fact, it did not. This becomes more apparent when the
reader sees in para. 19, for instance, that “[e}ach respondent
or witness in a case isentitled tocertain rights under Article
5 of the Constitution and under Article 31 of the Uniform
Code of Military Justice.” (Article 5 of the Constitution,
incidently, pertains to amending the Constitution.) Sim-
ilarly, the note to para. 40 (at the bottom of page 3-17) is
wrong. Although errors such as these do detract somewhat
from the usefulness of the Field Manual, it still is a good
reference for surveying officers since they often need a
simple introduction to reports of survey as a starting point.
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clients on a regular basis concerning reports of
survey; it is not intended to be a comprehensive
review of this subject. General familiarity with
reports of survey is presumed.

I1. Summary of Administrative Law
Opinions

The Appendix summarizes the significant
administrative law opinions pertaining to
reports of survey. Although the summary is
written in present tense for convenience,
remember it is just that—a summary—and does
not purport to contain the actual language of the
opinions. Each summary contains the language
of both the official reply given to the requestor
and the Note for Retained Copy, i.e., the legal
memorandum prepared by the action officer at
the Office of The Judge Advocate General
(OTJAG) supporting the reply.

Consider this problem: can a report of survey
be used to determine pecuniary liability for the
recovery of costs incurred by the government
for cleaning quarters, vacated by a service
member, where the government’s standards of
cleanliness were not met? To see if there is an
opinion addressing this issue, look in the Appen-
dix under Organization of this Summary.
Two sections appear pertinent—section LA,
Definitions (what is the definition of “damage”
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as used in AR 785-115 and underlying statutes?),
and section II, Uses of Reports of Survey.
Looking at section II, you cansee that the fourth
summary,® opinion DAJA-AL 1975/3322,
appears to be on point—but it is summarized in
section I.A. Where opinions fall under two topic
headings, cross-references are used. Looking at
the first opinion summarized under section I.A,
you should see a Background portion. The Back-
ground portion summarizes who requested an
opinion and what was asked. The Digest portion
answers the questions asked and summarizes
the reasoning used. Also included are NOTES
and bracketed information; these are explana-
tory material provided by me and are not part of
the original administrative law opinion. Thus
DAJA-AL 1975/3322 answers the question—a
report of survey can be so used. Additionally,
section V. of the Appendix lists the opinions
contained in the summary. If you have an opin-
ion number and want to determine whetheritis
summarized in the Appendix, refer tosection V.

I11. Scope of the Report of Survey System

" The first and frequently most critical ques-
tion is whether use of a report of survey is
appropriate. For example, a soldier negligently
drives his privately-owned automobile into an
Army jeep, causing $200 damage to the jeep.
Can the report of survey system be used to hold
the soldier pecuniarily liable? Because he had
no responsibility for nor any relationship to the

jeep, the soldier may argue that AR 735-11 does -

not apply. The soldier’s position is that the defi-
nition of a report of survey in AR 735-11 pro-
vides that a report of survey, “also serves to
determine question{s] of responsibility (pecu-
niary or otherwise)for the absence or condition of
the articles.”” “Responsibility” in turn is defined
as, “[t]he obligation of a person for the proper

5U.S. Dep’t of Army, Reg. No. 735-11, Accounting for Lost,
Damaged, and Destroyed Property (15 Sept. 1981) [here-
inafter cited as AR 735-11; all references herein to “the
regulation” are to AR 735-11 unless otherwise noted] [con-
tained in.the Unit Supply UPDATE, published quarterly;
the current issue as of this writing is Issue No. 3, 1 Mar
1984]. :

$The summaries w1thm each section arearranged i in chron-
ological order.

7AR 735-11, para. 1- Gah

custody, care, and safekeeping of Government
property or funds entrusted to his or her posses-
sion or supervision.”® Relying on these two regu-
latory provisions, the soldier can argue that for
AR 785-11 to apply, there must be some preex-
isting relationship between the negligent indi-
vidual and the property involved; no such
relationship existed under these facts.

To answer this question requires an under-
standing of the policies underlying the report of
survey system. The primary regulation govern-
ing the use of reports of survey, AR 735-11,
accomplishes three purposes. First and fore-
most, the report of survey is an accounting tool—
a method by which the Army balances its
books.? It serves as, or supports, a voucher for
dropping goverhment property from the prop-
erty records on which it is listed.!* Second, a
report of survey is used to obtain relief from
property responsibility when property under
the control of the Department of the Army is
lost.1! At least one person must be responsible at
all times for each item of government prop-
erty,'? and the report of survey is one method of
relieving that person of responsibility when the

8]d. at ;Sara 1-6ak.

®The same applles to some of the procedures listed in AR
735-11, para. 1- 56

AR 735-11, para. 1-6ah. Para. 3-12lists the seven times use
of report of survey is mandatory “for items recorded on
property books or stock record accounts.” With Issue No. 4
of the Unit Supply UPDATE, these words will be deleted
since a report of survey should be used for expendable prop-
erty, durable property in transit, i.e.,, when one of the cir-
cumstances of para. 3-12 are met, even though these items
may not be recorded on a property book. Of course, judge
advocates must confirm that Issue No. 4 of the Unit Supply
UPDATE contains this change since asof this writing Issue
No. 4 has not been published.

MAR 785-11 is not lntended to cover the loss, damage, or
destruction of property caused by fair wear and tear. AR
735-11, para. 1-5b. “Property” is defined in AR 735-11, para,
1-6ad as all property under Army control except property
accounted for as owned by a nonappropriated fund instru-
mentality under U.S. Dep’t of Army, Reg. No. 216-1, The
Administration of Morale, Welfare, and Recreation Activi-
ties and Nonappropriated Fund Instrumentalities (20 Feb.
1984). The term “loss” as used herein refers to the loss,
damage, or destruction of government property from causes
other than fau- wear and tear. See AR 735 11, para. 1-6u.

L2AR 735-11, para. 1-5a. -

e




property is lost.® Third, AR 735-11 sets forth
Army policy concerning pecuniary liability,!
and the report of survey provides a means where-
by the Army can hold a soldier pecuniarily
liable when his negligence proximately causes
the loss of government property.1s

Therefore, in interpreting the provisions of
AR 735-11, the judge advocate must consider
these three purposes. Language in one portion
of the regulation may be intended to address the
use of a report of survey as a means of obtaining
relief from property responsibility and may not
be applicable when determining whether or not
g soldier should be held pecuniarily liable. This
explains why the soldier’s argument in the
above example—even though initially appealing
—is incorrect.

The Army’s policy concerning pecuniary lia-
bility is set out in AR 735-11; para. 4-14,
entitled, appropriately enough, “Policy of
pecuniary liability.” It provides that pecuniary
liability, “will result when a person’s negligence
or willful misconduct  toward Government
property is the proximate cause of any loss,
damage, or destruction of such property.” Thus
the soldier who damaged the jeep can be held
pecuniarily liable under the authority of para.
4-14. The soldier’s argument relies on inapplica-
ble portions of AR 735-11 which address Army
policy concerning responsibility for govern-

13]d, at para. 1-56 (relief from property responsibility can be
obtained only by one of the ten actions listed therein).

UJd. at para. 4-14.

15S¢e 1d. at para. 1-3. These purposes can be illustrated by an
example. A staff judge advocate discovers that a typewriter
was stolen from the office and that Private Bailey stole the
typewriter, which was destroyed in the theft. Under AR
735-11, what persons are concerned with the loss of the
typewriter? First, the property book officer is concerned,
since he must keep accurate records of property on hand and
account for this typewriter which ison his property records.
Second, someone in the SJA office is respornsible for the
typewriter, and that individual wants to ensure that he is
relieved of responsibility for the typewriter. Third, Private
Bailey is concerned; since his willful misconduct proxi-
mately caused the loss, he may be held pecuniarily liable for
the loss. Use of this one procedure - the report of survey -
allows the property book officer to account for the type-
writer, relieves the individual in the SJA office of
responsibility, and allows the government to assess pecun-
iary liability against Private Bailey for the loss.
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ment property, not pecuniary liability. Keepin
mind that these provisions were written based
on the principle that one or more persons has
responsibility of some type!¢ for government
property at-all times, and this regulation pro-
vides guidance to those persons on how toobtain
relief from property responsibility when prop-
erty is lost. Because the soldier in this example
does not have any preexisting command, super-
visory, direct, or personal responsibility for the
jeep, in a sense he is outside the scope of persons
whom these provisions are intended to affect.
Quite simply, one portion of AR 735-11 cannot
be read in isolation; common sense and an
understanding of the purposes of AR 735-11 are
required.

There are additional reasons why the service
member’s defense in the hypothetical case is
flawed. Para. 1-5a of AR 735-11states that, “any
person may incur responsibility for the care and
custody of property.” Here the soldier had a
duty to drive in a nonnegligent manner. AR
735-5 furnishes additional elarification and pro-
vides that personal responsibility, “applies to all
Government property issued for, acquired for,
misappropriated, or converted to the person’s
exclusive use, with or without receipt. It
includes taking all reasonable and prudent

_ actions to properly use, care for, and safeguard

the property.”” To accept the soldier's argu-

18J.S. Dep’t of Army, Reg. No. 735-5, Basic Policies and
Procedures for Property Accounting, para. 2-8 (1 Sept.
1983) [hereinafter cited as AR 735-5] provides that the four
types of responsgibility are command, supervisory, direct,
and personal responsibility and explains the duties involved
under each type of responsibility.

1]d. at para. 2-8¢. AR 735-11, para. 1-6ak(3) also defines
personal responsibility, but the wording of the definition is
different despite the fact that both regulations are con-
tained in the same Unit Supply UPDATE! This is sloppy
draftsmanship. Other examples exist. For instance, in Issue
No. 1 of the Unit Supply UPDATE (1 Sept. 1983), AR
735-11, para. 1-6y defined “pecuniary liability” as a “[dJebt
owed to US Government for loss, damage, or destruection of
US Government property,” whereas AR 735-5, Glossary,
section II defined “pecuniary liability” as “[t]he personal,
joint, or corporate statutory obligation to reimburse the US
Government for Government property which has been lost,
damaged, or destroyed because of negligence or miscon-
duct.” In Issue No. 2 (1 Dec. 1983) they did better - AR
735-11 picked up the above definition from AR 735-5, but
then added a sentence: “Misconduct includes wrongful
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ment would result in not holding a service
member pecuniarily liable when, for example,
he damages another service member's barracks
room. Even though the first service member has
no command, supervisory, direct, or personal
responsibility concerning the second service
member’s room, he clearly should be held
pecuniarily liable.

Consider the above example for one more
point. After the decision has been made to hold
the soldier pecuniarily liable on a report of sur-
vey for the $200 damage to the jeep, he may ask
to suspend collection action until such time as
‘his automobile insurance company pays for the
damage. Should this be done? AR 735-11 does
not directly address this point.l® Nevertheless,
the approving authority, after confirming that
the soldier’s insurance company most likely will
pay the claim, should be willing to postpone
final action for a reasonable period of time—in
effect, this would suspend the collection
action.!® Following this procedure fully protects

appropriation.” Why add that sentence to AR 735-11, but
not to AR 735-5? Issue No. 3 (1 Mar. 1984) made no changes
to these definitions. See AR 785-11, para. 1-6z; AR 735-5,
Glossary, section I1.

BAR 735-11, Appendix I sets out the responsibilities and
procedures for processing a report of survey after pecuniary
liability has been assessed.

187 suggested minimum reasonable period of time is the
expected time within which the Army would actually invol-
untarily withhold the indebtedness established by the
report of survey from the soldier’s pay, Delaying final action
is the advisable approach, rather than attempting to sus-
pend collection action on an approved report of survey (even
though the command’s “processing time"” on reports of sur-
vey might suffer somewhat). There is no explicit authority
under U.S, Dep’t of Army, Reg. No. 37-104-3, Military Pay
and Allowance Procedures—Joint Uniform Military Pay
System (JUMPS-ARMY), Part Seven, Section H (“Govern-
ment Property Lost, Damaged, or Destroyed”) (paras.
70771-75) (15 Apr. 1973) to suspend collection action once
the approving authority has taken final action. See also
Dep't of Defense Pay Manual (1 Jan. 1967), Part Seven,
Chapter 7. Arguably, though, a finance officer has the
inherent authority to suspend collection; but the com-
mander retains control if he delays final action as suggested
above.

the government’s interests?® and avoids unne-
cessarily imposing a financial hardship on the
soldier. It simply makes sense to take care of the
soldier in this situation. Moreover, Army policy
requires a soldier to maintain the same liability
insurance on his privately-owned motor vehicle
as is required in the surrounding state;2 it
would be anomalous after imposing such a
requirement to not allow the soldier to receive
one of the benefits insurance provides—protect-
ing the insured from a sudden cash loss.

Another issue concerning the use of reports of
survey involves damage to government quar-
ters. Setting forth Army policy concerning
pecuniary liability in this area, AR 735-11
provides:

Persons occupying assigned Government
-quarters or having been issued Govern-
ment property for use in family quarters
may be charged with a loss or damage to
furnishings or to the quarters caused by
the result of the occupant’s negligence.
Included are those cases in which the loss is
related to an act of a member of the house-
hold or other persons visiting the
household.??

To the extent the above language suggeststhata
visitor’s negligence alone provides a sufficient
basis to hold the service member pecuniarily
liable, the regulation conflicts with 10 U.S.C. §

20The government’s interest in accounting for the property
is protected since the accountable officer keeps a copy of the
report of survey when it is sent from the initiator through
the accountable officer to the appointing authority. AR 735-
11, para. 3-11a. So the government’s records are current.
Similarly, notifying the person(s) with responsibility for the
property of the reason for the delay satisfies the responsibil-
ity considerations involved.

27].S. Dep't of Army, Reg. No. 190-5, Motor Vehicle Traffic
Supervision, para. 2-1(C1, 31 May 1974) states that individ-
uals desiring the privilege of operating a privately-owned
motor vehicle on the military installation must comply with
the requirements for installation registration. Para. 3-3¢ in
turn requires for such registration, certification of the con-
tinuing possession of motor vehicle liability insurance in an
amount not lower than the minimum limits prescribed by
the financial responsibility requirements, or the compul-
sory law, of the state in which the installation is located.

2AR 735-11, para. 4-14a (emphasis added).

I




27752 This statute states that a service
member “shall be liable” for damage to govern-
ment quarters or furnishings, “caused by the
abuse or negligence of such member or a
dependent of such member.”? Congressional
intent, as expressed in section 2775, is to hold a
service member pecuniarily liable only when
his negligence or the negligence of a family
member proximately causes the loss. Therefore
a report of survey should not be used to hold a
service member pecuniarily liable when only
the negligence of a visitor causes a loss of
government furnishings or: to government
quarters.

2810 U.S.C. § 2775 (1982) (Liability of member for damages
to family housing, equipment, and furnishings). Even
though AR 735-11, para. 1-1 lists statutes pertaining to
reports of survey, it inexplicably fails to include 10 U.S.C. §
2776. Note too that AR 735-11, para. 1-1a incorrectly cites
10 U.S.C. § 4837(d); when this section was amended in 1980,
subsection (d) was deleted. The correct reference is 10
U.8.C. § 4837 (1982).

2410 U.S.C. § 2776a (1982). The language of the statute that
the service member “shall be liable to the United States”
' suggests that the service member should be held liable for

the full amount of the loss, not just for one month’s basic pay.
Compare this to the language of 37 U.8.C. § 1007(f) (1976)
which provides: )

1f, upon final settlement of the accounts of an officer

of the Army or the Air Force charged with the issue of

an article of military supply, there is a deficiency of

that article...the value of the lost article or the

amount of the damage shall be charged against the

officer and deducted from this monthly pay, unless he

shows. ..that he was not at fault. )
Implementing this subsection, AR 735-11, para. 4-17b(1)
provides that accountable officers will be held liable for the
full value of such loss (citing 837 U.S.C. 1007(f); Issue No. 4
will delete the words “discovered upon change of accounta-
ble officers” for clarification). Similarly, 37 U.S.C. § 1007(e)
(1976) states that for damage to arms and equipment caused
by the service member’s abuse or negligence, that amount
“shall be deducted from his pay.” Implementing subsection
(e), AR 735-11, para. 4-145(2) requires collection of the full
amount in such cases for loss of personal arms and equip-
ment. Nonetheless, for damages to government quarters,
current Army policy is to hold the service member liable for
not more than one month’s basic pay, regardless of the
amount of the actual loss. It is not clear why Army policy is
to assess the full value of the loss for those losses falling
under 37 U.S.C. § 1007, but not for losses falling under 10
U.S.C. § 2775, given the similarity of both statutes.
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IV. Report of Survey Issues

While the above section discusses the scope of
the report of survey system, this section
addresses issues arising after a report of survey
has been properly initiated. First, when a
dependent’s actions cause a loss to government
quarters or furnishings, what standard of care
should be applied —that of the service member
or that of the dependent? For example, a ten-
year old dependent leaves a hot candle unat-
tended on a bed in government quarters,
causing a fire. Should the surveying officer hold
the dependent to the standard of a reasonable,
prudent ten-year old or of a reasonable, prudent
adult? AR 735-11, para. 4-14b focuses on the age
and experience of “the person concerned.”?
Accordingly, the ten-year old ought not be held
to the standard of an adult; instead, the survey-
ing officer should ask whether this isan act that
a reasonable, prudent ten-year old would have
committed under similar circumstances.

. Another issue that arises often involves the

concept that loss includes loss of accountability.
During a joint change of command inventory,
for example, the outgoing battery commander
discovers that equipment is missing in one of the
howitzer sections. The current section chief has
just taken over and can substantiate that .no
equipment has been lost since he was assigned
to that section. In fact, four different section
chiefs have beenin charge of that section during
the battery commander's tour and it cannot now
be determined which section chief was in
charge when the loss occurred. Can the battery
commander be held pecuniarily liable? The bat-
tery commander may contend that his negli-
gence did not proximately cause the loss;
instead, the loss resulted from the negligence of
one of the former section chiefs. In this situa-
tion, the battery commander can be held pecu-
niarily liable because his negligence in not
maintaining proper accountability proximately
caused the loss of accountability.?® Thus loss

AR, 735-11, para. 4-14b does not clarify who “the person
concerned” is; presumably it is the person whose act or
omission caused the loss.

26S0e DAJA-AL 1980/3272,22 Dec. 1980, summarized in the
Appendix, section L.A.
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includes more than the s1mple physxcal loss of
property

A third area of concern is illustrated by the
followmg problem. A charge of quarters (CQ)
on the floor of an Army hospital loses the master
key to that floor. As a result, the Army must
spend $900 to retool the locks on that floor, Chal-

lenging a finding of pecuniary liability in the .

amount of $900 from a report survey, the CQ
may argue that he is liable for only the $1.50 it
costs to replace the master key. If the $300 is
viewed as consequential damages, then the CQ
is correct, since AR735-11 does not provide for

onsequentlal damages. The definition of “dam-
age” in AR 785-11 does not help elther 27

“An alternatwe approach is to consxder the
problem as one of proximate cause, which is,
“merely the limitation which the courts have
placed upon the actor’s responsibility for the
consequences of his conduct.”® Under this
approach the resolution of the issue turns on the
facts. If it was stressed to the CQ that the loss of
the master key would cause him to be held liable
for the costs of retooling the locks on that floor,
and if he was given instructions on how to secure
the master key (and the means to secure the
master key), then as a policy matter most would
agree that the CQ should bear the burden of
negligently losing the master key. By the same
token, failure to stress the importance of prop-
erly securing the master key presents a strong
reason, on policy grounds, to not hold the indi-
vidual pecuniarily liable. Of course, other fac-
tors such as the rank, experience, age, special
qualifications, and intelligence of the CQ must
also be considered.®

Which result is correct? Is this an issue of
consequential damages or of proximate cause?
Clearly, tort law must be examined as a first
step to determine the answer. The difficulty

27AR 735-11, para. 1-6m defines “damage” as “[a] condition
that impairs either the value or use of an article and that
may occur in varying degrees. .., The term usually implies
that damage is the result of some act or ornission.”

%W, Prosser, Handbook of the Law of Torts41 (4thed. 1971).

#These factors are, of course, to be considered in all cases.
AR 735-11, para. 4-14b.

“with both approaches, though, is that the judge

advocate is looking to tort law to solve questions
pertaining to how the Army administratively
manages its supply system and assesses liabil-
ity. While such tort law concepts as proximate
cause, foreseeability, and intervening cause are

“often implicated in report of survey problems,

these tort concepts are not entirely applicable
because they sometimes involve different policy
considerations. So while tort law, “is not neces- .
sarily concerned with property rights or prob-
lems of government,” at the same time tort law
'is, “a field which pervades the entire law,” and
is, “interlocked at every point with property,
contract and other accepted classifications.”s0
Keeping in mind the purposes of the Army’s
report of survey system, the judge advocate
must apply general tort principles carefully,
particularly when competing Army pollcy con-
slderatlons are involved.

- The pomt is that Judge advocates must be
-alert to such issues. This issue is unresolved;
there is no guidance on point. Given that AR
735-11 does not eéxpressly allow holding a serv-
ice member pecuniarily liable for the effects
caused by the loss of government property, it
would appear that the CQ in the above example
could be held pecuniarily liable for only $1.50
(the cost of replacing the lost master key).

A final area of concern involves legal review
of reports of survey when unusual situations
arise that are not directly addressed in AR 735-
11. Consider, for instance, the issue of damages.
The drafters of AR 785-11 cannotbe expected to
have foreseen every possible situation involving
damage to government property. Judge advo-
cates should accept reasonable determinations
concerning valuation of damage. For example,

%W, Prosser, supra note 28, at 1.
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how does the investigating officer3! determine
the value of the loss when mess hall cash collee-
tion sheets®2 are missing? Since there is little
explicit guidance, the investigating officer's
approach will depend upon the situation (e.g.,
whether all sheets and all cash are missing,
whether only the cash is missing, ete.). If only
one sheet is missing, for instance, the investigat-
ing officer can use recent cash collection sheets

.from the mess hall to compute the average ratio

of officers to enlisted personnel using the mess
hall, thereby taking into account the officer sur-
charge. If all sheets are missing, the investigat-
ing officer will have to estimate the number of
persons served atthat particular meal. That can
be done in a variety of ways, such as simply
taking statements from mess hall personnel. If
the investigating officer acts soon enough, he
can take a survey at the mess hall and ask each
person if he or she ate the meal in question in the
mess hall. This would determine a safe, min-
imum figure of loss. The investigating officer
could also use historical data from the mess hall
to determine the average number of meals
served. As a last resort, the investigating officer
can estimate the number of meals served by
figuring the quantity of food prepared, sub-
tracting the leftover food, and then determining
the number of persons served by using an aver-
age quantity of food per person figure. Again,
the investigating officer is best qualified to
determine which is the most accurate method
for that meal in that mess hall.

AR 785-11, para. 3-27a provides that a commander may
direct that in lieu of & report of survey, an investigation be
condueted under U.S. Dep't of Army, Reg. No. 16-6, Proce-
dure for Investigating Officers and Boards of Officers (24
Aug. 1977); one such situation is when a Cash Meal Payment
Sheet is lost or destroyed. U.S. Dep’t of Army, Reg. No.30-1,
The Army Food Service Program, para, 3-95(21 Mar. 1977)
[hereinafter cited as AR 80-1}, however, states that to obtain
relief from lost or destroyed cash or cash collection sheets,
an investigation will be initiated in accordance with the
provisions of AR 15-6.

82A cash collection sheet, DD Form 1544 (Cash Meal Pay-
ment Sheet) is an accountable form used to record the cash
payment for meals served in appropriate fund dining facili-
ties. These sheets are issued in covered books consisting of
fifty individual sheets. AR 30-1, para. 3-56a.
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Similarly, if a mess hall’s rations account
exceeds the three percent tolerance built into
the rations accountability system,38 should the
investigating officer offset the loss by this three
percent tolerance figure? Again, AR 735-11
does not directly address this matter. The three
percent tolerance level appears to be an accep-
table loss figure that the Army provides as a
“grace figure” to mess hall personnel. Holding
individuals liable for small losses is not war-
ranted because the cost of collection often is
greater than the amount that could be collected
and because of the adverse effect on morale.
Additionally, this tolerance factor alerts the
command and mess hall management person-
nel to potential problems in the account.3 The
Army is not contending that no loss occurred
but rather that the Army’s policy is to adminis-
tratively forgive small losses. Keeping in mind
the purposes for the three percent tolerance, the
investigating officer should not “offset” the
pecuniary charge with this three percent
amount. The underlying rationale simply does
not apply when greater losses are involved.3

V. Procedural Issues

A few recurring procedural issues deserve
mention. First, when a special court-martial
convening authority’s power to convene special
courts-martial had been withheld, can he serve
as the approving authority on reports of sur-
vey?®® If he is an 0-6 or higher, then the author-
ity to act as an approving authority can possibly
be delegated under AR 735-11, para. 1-6e. But if
he is an O-5—for example, the battalion com-
mander of a division’s aviation battalion—then

#See AR 30-1, chapter 8, section XII. This three percent
tolerance applies to dining facilities operating under the
Field Ration Issue system (FRIS)or under the Army Ration
Credit System (ARCS). Generally, the FRIS is used by
Reserve Component personnel at all times and by sactive
Army units during extended field training exercises, while
the ARCS is used by the active Army during garrison opera-
tions; the ARCS is not applicable to Reserve Component
personnel. See AR 30-1, para. 3-1.

AR 30-1, para. 3-76a.

351 wish to stress that this is my conclusion; there is no source
directly addressing this issue.

%AR 735-11, para. 1-6e lists who can be an approving
authority.
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he cannot serve as the approving authority if his
authority to convene special courts-martial has
been withheld.®” AR 735-11, para. 1-6¢ requires

that the approving authority actually exercise

special court-martial convening authority.38

Two questions often arise concerning the use
of a Department of the Army (DA)civilianas a
surveying officer. Presently AR 735-11 pro-
vides that DA civilians will not be used as sur-
veying officers except where enough military
personnel are not available.? This requirement
will be deleted from AR 735-11 in a future issue
of the Unit Supply UPDATE.%®

The second issue is also raised by para. 4-5 of
AR 735-11, which states that the surveying
officer “should” be senior to the person subject
to possible pecuniary liability.4! When is a DA
civilian senior to 2 service member for purposes
of AR 736-117 The regulation offers no guid-
ance, although other publications provide guid-
ance on civilian equivalencies for other
purposes; for instance, 2 major is the equivalent

Normally, of course, such a battalion commander by
virtue of his position could convene special courts-martial
under Uniform Code of Military Justice art.23,10U.8.C.§
823 (1982).

384 related issue is whether an 0-4, whois a battalion execu-
tive officer and is properly appointed as the acting com-
mander, may sign off on reports of survey as the appointing
and approving authority in the absence of the battalion
commander (assuming, of course, that the battalion com-
mander can serve as the appointing and approving author-
ity). Under these circumstances, the battalion executive
officer may act as the appointing and approving authority
on reports of survey.

¥AR 735-11, para. 4-6a. The intent of this provision was
clarified in Message, HQDA WASH DC/DALO-SMP-U,
0517167 Mar 84, subject: Civilian Survey Officers.

“Issue No. 4, Unit Supply UPDATE. Judge advocates
should verify this change when Issue No. 4 is qulished.

«With Issue No. 4 of the Unit Supply UPDATE, the last
sentence of AR 735-11, para. 4-5a will be changed to delete
the first two words in the sentence, i.e., “When possible.”
This concern to avoid coercion and potential perceptions of
coetrcion is the reason that in Issue No. 4 of the Unit Supply
UPDATE, AR 735-11, para. 1-6e will require that the
approving authority for reports of survey containing recom-
mendations affecting general officers be the next general
officer in the chain of command senior in grade to the gen-
eral officer being held pecuniarily liable or relieved from
responsibility.

10

of a GS-12 for purposes of assigning family
housing overseas.’? Appointing authorities need
not, ‘however, strictly adhere to the guidance
from these other publications. Obviously they
are developed for other purposes and are not
presently incorporated into AR 785-11. Also,
AR 785-11 does not mandate, but rather only
suggests, that the surveying officer be senior to
the person subject to possible pecuniary liabil-
ity. The problems related to the more rigid mil-
itary rank structure are usually not present
when DA civilian surveying officers are used;
there is less potential for the use or perception of
seniority to improperly influence the civilian
surveying officer’s findings and recommenda-
tions.43

Once the report of survey reaches the staff
judge advocate’s (SJA) office, the procedural
requirements are straightforward. The report
of survey must be reviewed by an attorney
before the approving authority can hold an indi-
vidual pecuniarily liable; a copy of this legal
review must be included as part of the record
with the report of survey.®® The attorney
requirement means that 2 Funded Legal Edu-
cation Program (FLEP) officer who has not yet
passed the bar, or any other nonattorney, cannot
perform this legal review. A FLEP officer

2Dep't of Defense Dir. No. 4165.45, Determination of Fam-
ily Housing Requirements (19 Jan. 1972) provides the fol-
lowing equivalencies for purposes of assigning on-post
housing: GS-7, 0-1; GS-8 and 9, 0-2; GS-10 and 11, 0-3;
(GS-12, 0-4; GS-13and 14, and GM-18and 14, 0-5; GS-15and
GM-156, 0-6. Dep’t of Defense Dir. No. 1000.1, Identity Cards
Required by the Geneva Convention (30 Jan. 1974) lists the
same equivalencies; these equivalencies were developed to
conform with the rank categories prescribed in Article 60,
GPW for monthly advances to prisoners of war and tofacili-
tate treatment of prisoners of war with due regard to rank,
in keeping with Article 43, GPN. U.S. Dep't of Army, Reg.
No. 60-21, Exchange Service Personnel Policies, Table 1-1
(1 Aug. 1979) cantains the same equivalencies for use thhm
the Army and Air Force Exchange Service.

“For example, a GS-12, in my opinion, could properly he
appointed as a surveying officer when a Major is the respon-
sible individual, even though they are listed in supra note 42
as equivalent. The experience, time in service, and position
of the individuals concerned should also be considered.

#The term “staff judge ad\;ocate's office” is used to refer to

.al) legal offices providing advice on reports of survey.

AR 735-11, para. 4-24d.




could, however, conduct an initial review and
draft the office’s written legal opinion, but an
attorney must independently review the report
of survey and sign the legal opinion.s® Equally
important, the SJA must ensure that the attor-
ney who performs the legal review is not the
same attorney who reviews the case before the
appeal authority’s action on the case.*” In short,
the procedural requirements placed on the SJA
office are minimal.

VI. Advising Clients

In addition to advising commanders, judge

advocates provide advice to service members

and DA civilians concerning reports of survey.
Although AR 735-11 states that the office of the
staff judge advocate “will” provide advice to an
individual “against whom a pecuniary charge is
recommended,”® the common practice is to
assist the individual earlier in the report of sur-
vey process. For example, a judge advocate may
assist an individual in preparing a statement
for the surveying officer’s consideration under
AR 735-11, para. 4-10a. A judge advocate may
also be asked if an officer should pay an
indebtedness resulting from a report of survey,
since the Army generally cannot involuntarily
withhold money from an officer’s pay for this
purpose while he serves on active duty.* A ser-

1t is my opinion that a FLEP officer cannot so act; how-
ever, there is no formal, written policy on this matter to my
knowledge. : :

“AR 735-11, para. 5-6. This is not to say that this is not the
individual attorney’s responsibility; some system should be
used to avoid this simple {(and potentially embarrassing)
error.

4#AR 735-11, para. 4-11. See aiso U.S. Dep't of Army, Reg.
No. 27-3, Legal Assistance, para. 2-4b (1 Mar. 1984) (legal
assistance officers may render legal advice and assistance
on reports of survey with approval of SJA).

AR 735-11, para. 4-29b provides that involuntary collec-
tion from an officer’s current pay for a report of survey
indebtedness can be made only for (1) aceountable officers
and (2) loss of personal arms and equipment. See Dep't of
Defense Pay Manual, para. 70702 and Table 7-7-3 (1 Jan.
1967). Under the Debt Collection Act, Pub. L. No. 97-365, 96
Stat. 1749 (1982), 31 U.S.C.A. § 3717(a)(1) (West 1988),
interest will accrue at a minimum rate of interest “equal to
the average investment rate for the Treasury tax and loan
accounts for the 12-month period ending on September 30 of
each year” until the indebtedness is paid.
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vice member may also ask a procedural ques-
tion concerning reports of ‘survey, such as
whether the Army can involuntarily hold him
on active duty if he is held pecuniarily liable and
has not paid the indebtedness.’ QObviously,
guestions such as these arise frequently.

Judge advocates also provide advice concern-
ing appeals and remission of indebtedness.5! In
this regard several points are worthy of consid-
eration. Despite the language of AR 735-11,
para 5-1b that the appeal process and a petition
for remission of indebtedness are the, “sole
procedures for seeking relief from pecuniary
liability established according to this regula-
tion,” the Army Board for Correction of Mil-
itary Records (ABCMR) is also an available
avenue of relief.’2 When legal issues concerning
reports of survey are presented to the ABCMR,
the Administrative Law Division. OTJAG ren-
ders opinions on these legal issues. To the extent
that the language of AR 735-11 that, “[flormer
members and employees may appeal...under
the provisions of AR 15-185,” suggests that only
former members and employees may seek relief
from the ABCMR, that language is mislead-
ing.5® Application to the ABCMR can be made
by service members and DA civilians while still
on active service.

How should a loss from a report of survey be
treated on a service member’s income tax form?
Depending on the circumstances surrounding

#There is no authority to hold a service member beyond
ETS in such circumstances. U.S. Dep't of Army, Reg. No.

. 635-200, Enlisted Separations, paras. 1-27, 1-28 (1 Oct.

1982). The same rule applies for officers. See U.S. Dep’t of
Army, Reg. No. 635-100, Officer Personnel, para. 3-13(C27,
1 Aug. 1982).

81AR 735-11, paras. 4-11, 5-4d.

82[J.8. Dep’t of Army, Reg. No. 15-185, Army Board for
Correction of Military Records (18 May 1977) [hereinafter
cited as AR 15-185] establishes procedures for applying to
the ABCMR to correct a military record.

S3AR 735-11, para. 5-4b.
MAR 15-185, para. 6.
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the loss,5 the amount of the loss can properly be
claimed as an itemized deduction on Schedule
A, under section 1625 as a trade or business
expense or under section 1655 as a loss incurred
in -a trade or business by an individual. If the
loss falls under section 165, the requirement
that the total losses during the year exceed ten
percent of the individual’'s adjusted gross
income and that the individual reduce each
separate loss by $100 does not apply.® Fines and
penalties paid to a government agency for vio-
lating the law are not deductible under section
162:5 with the distinctions made in Appendix B
of AR 735-11%0 between the report of survey on
the one hand, and the disciplinary tools availa-
ble to commanders on the other hand, payment
made as a result of a report of survey should not
be considered such a fine or penalty. '

‘A judge advocate may be asked whether an
indebtedness resulting from a report of survey
may be discharged in bankruptcy.! If the ser-
vice member files under Chapter 7 of the Bank-

55This is not to suggest that all losses from a report of survey
can be deducted by the service member held pecuniarily
liable. It is doubtful, for example, that s loss resulting from
intentional misconduct would be considered an ordinary
and necessary expense related to carrying on a trade or
business or & loss incurred in a trade or business.

8026 1J.S.C. § 162 (1982) (Trade or Business Expenses). IRS
Publication 529, 2 (Rev. Nov. 1983) provides that laboratory
breakage fees paid by research scientists are deductible as
an employee business expense; many report of survey losses
seem to be similar.

8726 U.S.C.A. § 165 (West. Supp. 1983).

88Thijs requirement applies only to an individusal's casualty
loss under 26 U.S.C.A. § 166(c)3), and not to losses incurred
in a trade or business under 26 U.S.C.A. § 165(c)1).

8See 1 Fed. Income Tax Regs. (P-H) § 1.162- 21 (June 1,
1983): IRS Publication 529, 4 (Rev. Nov. 1983).

©AR 735-11, Appendix B, para. B-2, for example, states that
“the report of survey is a supply-oriented document; it is not
intended to be used as corrective action or punishment for
negligence or misconduct that may have contributed to the
loss.” And para. B-4 states that “{t]he report of survey is not
a form of punishment, nor has it proven to be effective asa
deterrent.”

81See generally Dep't of Defense Pay Manual, para. 70708 (1
Jan. 1967) (Bankruptey).

ruptey Code,’? the only way the government
may collect the report of survey indebtedness is
to submit an unsecured claim in Bankruptcy

Court. In most cases, the debt will be discharged:

without any money being distributed to satisfy
the government’s claim. On the other hand, if
the petition is filed under Chapter 13 (Adjust-
ment of Debts of an Individual With Regular
Income), the government will probably recover
some portion of the report of survey claim.

Finally, two quick suggestions on preparing
report of survey appeals. First, judge advocates
should not “shotgun” issues. If a judge advocate
believes a report of survey is incorrect because
of one or two major legal errors, he should not
prepare a detailed appeal raising minor errors
in the report of survey if they do not provide a
sufficient basis to overturn the report of survey.
The appeal loses its effect; the danger is that the
decisionmaker will assume that all the issues
have the same lack of merit as do the weaker
issues. Second, judge advocates should have the
client sign the appeal letter, even if it was pre-
pared entirely in the judge advocate’s office. It

is simply more effective to have the client sign

the letter—judge advocates should not need to
see their name in print and most commanders
will realize that judge advocate assistance was
provided.

VII. Conclusion

These are some of the report of survey issues
that commonly arise and suggestions on how to
solve them. One interesting issue not addressed
is whether the Army’s report of survey proce-
dures are constitutionally sufficient. A DA ci-
vilian in Hawaii was held pecuniarily liable in
the amount of $1,644 on a report of survey when
he negligently drpVe a government truck so as to
proximately cause $8,789 in damages to the
truck. The employee submitted the matter to
arbitration. Based on the “inadequacy” and
“unconstitutionality” of the investigation, the
“financial responsibility” assessed against the
employee was ordered rescinded.® The arbitra-
tor also determined that the Army’s action was

e211 U.8.C. §§ 1-1103 (1982).
912 Gov't Empl. Rel. Rep. (BNA) 35, 42 (May 11, 1981)

S
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an unwarranted “personnel action” within the
meaning of the Back Pay Act® and awarded
attorney fees in the amount of $3,500.%5 Not only
the decision itself, but also the arbitrator’s lan-
guage indicate his feelings:

This Arbitrator is particularly distressed
and disturbed by the fact that the com-
mand...could not have adopted the simple
procedure of making applicable to the
Board [sic] of Survey investigation, in the
appointing order, the provisions of AR 15-
6 relating to interested persons. It seems
basic to this Arbitrator that if financial or
job related interests are to be or could be
affected, the due process requires that the
party be given some opportunity to defend
himself. ,

These mintmum safeguards would at least
include the right to be present during the

85 U.S.C. § 6596 (1982). '
8912 Gov't Empl. Rel. Rep. (BNA) 35, 42 (May 11, 1981).
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taking of testimony, in person and through
counsel, the right to cross examine wit-
nesses, and to present testimony and argu-
ment. Absent these safeguards, the
Arbitrator firmly belicves that the applica-
tion of AR 735-11 to Grievantin this caseis
repugnant to his constitutional rights,
deprives him of property and other valua-
ble rights in violation of the Fifth and
Fourteenth Amendment and is unlaw-
ful.... The unlimited application of AR
735-11 to situations such as the instant
matter, is clearly reprehensible and violate
[sic] basic constitutional safeguards.®

This decision is included not to suggest it was
correctly decided or that the Army’s report of
survey system is constitutionally deficient, but
to stimulate the reader into thinking more criti-
cally about the report of survey system. If this
article accomplishes only that, it is successful.

8]d, at 41, 42 (emphasis added).

Appendix

Summary of
Significant Report of Survey
~ Administrative Law Opinions

Purpose

This summary is designed to provide & refer-
ence for judge advocates to use when reviewing
or providing advice concerning reports of sur-
vey. This summary (1) alerts judge advocates
that these opinions have been decided and (2)
summarizes the reasoning and conclusions of
these administrative law opinions.

Both the written reply to the requester (the
“streamliner”) and the Note for Retained Copy
(containing the research and reasoning) are
summarized; no effort is made to distinguish
between the two. Each summary contains a
Background section, which summarizes the

questions asked, and a Digest section, which is
taken from the streamliner and the Note for
Retained Copy. The Digest is written in present
tense for convenience - all references are to sour-
ces (statutes, Army regulations, etc.)in effect at
the time of the opinion. Included in the Digest
are notes, which are not part of the opinion but
which provide additional or clarifying informa-
tion. Information in brackets is also not part of
the opinion.

This summary is an individual work product
from the Administrative Law Division, The
Judge Advocate General’s School. Judge advo-
cates should of course refer to the actual opin-
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ions when the precise language or holdmg of the
opinion is needed.

Current regulation: AR 735-11, Accounting
for Lost, Damaged, and Destroyed Property
(15 Sep. 1981) (with change 1, effective 15 Dec.
1983) (published in the Unit Supply UPDATE,
Issue No. 3, 1 Mar. 1984).

The following are the editions of AR 735-11
(all entitled “Accounting for Lost, Damaged,
and Destroyed Property”) from the 1959 edmon
to the present edition:

(1) AR 735- 11 15 Sep. 1981 effective for
the ARNG 1 Oct. 1981; effective for the
. USAR and active ‘Army 1 Dec. 1981
-(by message). .
(2) AR 735-11, 15 Oct. 1978, effectxve 1
Jan. 1979.
(8) AR 735-11, lMay 1974, effective 1 July
‘ 1974, ~
(4) AR 735-11, 26 May 1971, effective 1
Nov. 1971.
(6) AR 735-11, 11 July 1967, effective 11
July 1967.
(6) AR 735-11, 1 June 1959 effective 1
June 1959.

Organization of this Summary

I. Basic Conecepts

A. Definitions

B. Procedures
II. Uses of Reports of Survey
II1. Key Players
IV. Relief from Reports of Survey
V. List of Summarized Opinions

I. Basic Concepts
A. Definitions .

DAJA AL 1975/3322, 19 Mar. 1975. “Dam-
age” includes failure to properly clean
government quarters upon vacation.

Background: The Comptroller of the Army
requested a legal opinion as to whether or nota
report of survey may properly be used to deter-
mine pecuniary liability for the recovery of
costs incurred by the government for cleaning
quarters, vacated by a service member, where
standards of cleanliness were not met.

D'igest: The failure of a service member to clean

-

.government housing upon vacation constitutes

“damage” to government property within the
language of 10 U.S.C. § 4835 and AR 735-11
[then in effect, as explained above). 10 U.S.C. §
4835 provides that: :

Under such regulations as the Secretary of
the Army may prescribe, any officer of the
Army designated by him may act upon
reports of surveys and vouchers pertaining
to the loss, spoilage, unserviceability,
unsuitability, or destruction of or damage
to property of the United States under the
control of the Department of the Army.

Para. 4-18(d), AR 735-11 {then in effect] [now
para. 4-14a], implementing this statute with
regard to government quarters, provides that
“liability attaches with any loss of such property
or to such quarters due to the occupant’s gross
negligence.”

NOTE: 10 U.S.C. § 4835 currently reads as
above. The current para. 4-14a provides that
“Persons. ..may be charged with a loss or dam-
age to furnishings or to the quarters caused by
the result of the occupant’s negligence.” Thus
the current wording is similar, except of course
that the current standard is simple, not gross,
negligence. '

The question that must be considered, there-
fore, is whether failure to meet the cleanliness
standards constitutes “loss, spoilage, unserv-
iceability, unsuitability, or destruction or dam-
age to” government quarters. With the
exception of “damage,” the listed terms are
inapplicable by definition. Para. 1-8(z), AR 735-
11[1 May 19741 [now para. 1-6m] defines “dam-
age” as “a condition which impairs either the
value or use of an article, and may occur in
varying degrees,” [same as current definition]
which would seem to include quarters rendered
unusable as a result of failure to clean.

It should be noted, however, that in order to
hold a person pecuniarily liable for cleaning
expenses, it must be established that the dam-
age was caused by his gross negligence.

NOTE: As mentioned above, the current
standard is simple negligence. This opinion
should not be read as requiring that the negli-
gence be that of the service member. 10 U.S.C. §




2775 and para. 4-14a, AR 735-11 currently both
allow collection when the negligence is that of

the service member or a member of the
household.

DAJA-AL 1980/3272, 22 Dec. 1980. “Loss”
includes loss from government accountabil-
ity.

Background: A staff judge advocate (SJA)
requested an opinion from The Judge Advacate
General concerning the definition of loss in AR
735-11 and the relatiohship of proximate cause
to the loss. The SJA was concerned with the
situation where negligent property accounta-
bility procedures resulted in difficulty in estab-
lishing how or when losses of property occurred.
Some judge advocates assumed that loss meant
physical loss; in a given case where negligence
could be established in property accountability,
but the circumstances of the physical loss could
not be established, these judge advocates could
not determine that the negligence involved was
the proximate cause of the loss.

Digest: The loss addressed in AR 735-11 is the
loss from government accountability. While in
many instances the physical disappearance of
property and the loss from government account-
ability will coincide, this is not always the case.
The following example illustrates the distine-
tion to be made:

The_ supply specialist for Company A
received 25 fans six months ago. Receipt
was noted on the proper documents. The
supply specialist issued fans to members of
the unit without making any record
reflecting the date or recipient of the issue,
- A physical inventory shows only 22 fans
present in the company. The supply spe-
cialist has no independent recollection of
the recipients of the fans.

In this example, the fans were lost from govern-
ment accountability as soon as they left the
supply room, since at that point no one could
account to the government for the existence or
condition of the property, because of the special-
ist’s failure to keep adequate records of prop-
erty issued. The physical disappearance of the
three fans cannot be determined (i.e., they may
have been lost, sold, stolen, pawned, etc.), so the
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supply specialist’s actions (or omissions) cannot
be causally related to the physical disappear-
ance of the fans. However, there is a causal
relationship between the actions (or omissions)
of the specialist and the loss of the fans from
government accountability. It is this loss upon
which pecuniary liability may be predicted
under AR 735-11.

If an investigation reveals that following
proper supply procedures (hand receipting,
taking inventory, etc.) would have ensured
accountability for the property, any individual
whose negligence resulted in the failure to use
hand receipts, for example, could be deter-
mined to be pecuniarily liable for the loss of the
property, within the monetary limits of AR 735-
11,

A commander’s responsibility is not a fune-
tion of his being able to only physically locate
certain property; responsibility turns on the
ability to account to the government for prop-
erty entrusted to his care and the care of his
subordinates. Certainly not every loss of prop-
erty within a command can be causally attrib-
uted to the commander; but where the
commander’s individual negligence results in
the government’s inability to account for prop-
erty, AR 735-5 indicates the commander is
meant to be responsible for thatloss(i.e., failure
to account properly).

To equate physical disappearance with lossin

all cases would subvert the intent of the current’

regulatory scheme, which is designed to ensure
property accountability. Such an equation
would operate to protect the supervisor who has
lax property accountability procedures,
because the laxness would make it difficult, if
not impossible, to determine the physical disap-
pearance of property regardless of when
accountability had been lost. The current sys-
tem focuses on individuals and their obligation
to account for property, not on creating a
method for being able to trace the physical pres-
ence of every individual item of government
property.

NOTE: Para. 1-6u of the current AR 735-11
clarifies the situation: “Loss. Loss of, damage to,
or destruction of, property of the U.S. Govern-
ment under the control of the Army. The loss
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referred to includes the loss from Government
accountability. Property is considered lost
when it cannot be accounted for by the person
-responsible for it.” o

B. Procedures

JAGA 1969/3370, 81 Jan. 1969. No exclu-
sionary rule for failure to read Article 31
rights warning.

Background: A staff judge advocate requested
an opinion whether an admission made to a sur-
veying officer may be considered in determin-
ing pecuniary liability if the service member
under investigation had not been given an Arti-
cle 31 rights warning.

Digest: Such evidence can be considered, even in
the absence of an Article 31 warning, in deter-
mining pecuniary liability. However, because
an incriminating admission to a surveying
officer without an adequate warning precludes
its use in a court-martial, surveying officers
should be cautioned to advise a service member
of his rights if, at any time during the adminis-
trative investigation, the service member
becomes suspected of an offense punishable by
caurts-martial.

Ininterpreting the guidelines for the admissi-
bility of evidence at administrative proceed-
ings, prior opinions of this office [Military
Affairs Division, OTJAG] have consistently
expressed the view that statements taken in vio-
" lation of Article 31 may be admitted into evi-
-dence. JAGA 1960/3973, 7 Apr. 1960 (reduction
proceedings); JAGA 1960/4162, 26 May 1960
(elimination proceedings); JAGA 1962/4878, 23
Nov. 1962 (elimination proceedings); JAGA
1962/5001, 18 Dec. 1962 (reduction
proceedings).

NOTE: The following reasoning was used:

Where a surveying officer is required,
para. 5-3b, AR 735-11 requires that he be-
selected on the basis of the criteria estab-
lished by AR 15-6 [12 Aug. 1966, then in
effect], and that with regard to the “recom-.
mendations” resulting from the investiga-
tion, AR 15-6 will be used as a procedural
guide (para. 5-9b, AR 735-11). This compli-
mentary relationship of AR 735-11 estab-
lishes the requirement that the rules of

-

evidence outlined in AR 15-6 are tobe gen- -
erally followed by a surveying officer or .
survey board (see also para. 1, AR 15-6). In
this regard, para. 10, AR 15-6 provides
that “proceedings utilizing this regulation
are administrative and not judicial in
nature, an investigating officer...is not
bound by rules of evidence preseribed for -
trials by courts-martial or for court pro-
ceedings generally.”

NOTE (cont.): Although the above reasoning

is questionable, the conclusion is still valid. The

current AR 735-11 does not refer to AR 15-6,
Procedure for Investigating Officers and
Boards of Officers (24 Aug. 1977) when deserib-
ing the duties of the surveying officer. The only
reference to AR 15-6 is that an AR 15-6 investi-
gation may be used in place of a report of survey
(see, e.g., para. 3-27, AR 735-11). Para. 1-1, AR
15-6 currently provides that AR 15-6 “may be
made applicable to investigations or boards
which are authorized by another directive, but
only by a specific provision in that directive or
in the letter of appointment.” Also, “[e]ven when
not specifically made applicable, this regula-
tion [AR 15-6] may be used as a general guide
for ' investigations or boards authorized by
another directive, but in that case its provisions
are not mandatory.” Para. 1-1, AR 15-6. [end of

"NOTE]

Line of duty investigations must be distin-
guished, since the applicable DA pamphlet pro-
hibits the consideration of any written
statement against interest obtained in violation
of Article 31. This requirement stems from 10
U.S.C. § 1219: “Statement of origin of disease or
injury: limitations. A member of an armed force
may not be required tosign a statement relating
to the origin, incurrence, or aggravation of a
disease or injury that he has. Any such state-
ment against his interests, signed by a member,
is invalid.” [This section is still in effect.] This
requirement, therefore, does not apply to
reports of survey. ‘

NOTE: The opinion uses language such as,
“This office has consistently stated that there is
no requirement for a surveying officer to
administer an Article 31 warning....” This
results from a lack of precision and should be
interpreted to mean that any such failure to




provide Article 31 warnings does not render
any statements obtained inadmissible. As
stated in paragraph two of this summary, the
opinion cautions that surveying officers should
advise a service member of these rights “if at
any time during an administrative investiga-
tion, he becomes suspected of an offense pun-
ishable by courts-martial.”

NOTE: Unlike current opinions, which are
signed by or for The Judge Advocate General,
this opinion, as was the practice then, was
signed by the Chief, Military Affairs Division.

DAJA-AL 1978/1932, 27 Feb. 1978. Pay-
ment of court-ordered restitution—service
member must be given credit on report of
survey indebtedness.

Background: The Deputy Chief of Staff for
Logistics asked The Judge Advocate General to
review a report of survey involving the follow-
ing facts. Sergeant T. was found grossly negli-
gent on a report of survey in his handling of
certain government property. Additionally,
Sergeant T. entered a plea of nolo contendere in
a United States district court and was sen-
tenced to four years confinement for violation of
18 U.S.C. § 641 [both then and now, pertaining
to stealing, embezzling, selling without author-
ity, ete., public money, property, or records].
Sergeant T. was placed on probation on the con-
dition that restitution be made to the govern-
ment within three years.

Digest: Since this court-ordered payment was a
condition of probation rather than a specific
punitive fine, all payments made by Sergeant T.
must be deducted from the total indebtedness
determined by the report of survey. Todoother-
wise would bring to the government an unau-
thorized recovery in excess of its actual loss. Had
the civil court imposed a fine in this case, such
action would be considered to have been puni-
tive action, which would not preclude further
pecuniary liability through the report of survey
system. This is because the report of survey has
been recognized as a property adjustment docu-
ment, and any pecuniary charge resulting
therefrom does not preclude, nor is it affected
by, criminal or administrative sanctions taken
against a service member [citing earlier
opinions].
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DAJA-AL 1979/2544, 8 May 1979. Affidavit
should be required if an accountable officer
is involved.

Background: The Deputy Chief of Staff for
Logistics asked whether an affidavit is required
before an accountable officer may be relieved
from liability for property charged to him.

Digest: An affidavit is required, since pursuant
to 37 U.S.C. § 1007(f), an accountable officer
shall be charged for lost or damaged articles in
his account, “unless he shows to the satisfaction
of the Secretary of the Army...by one or more
affidavits setting forth the circumstances, that
he was not at fault.” [This is also the current
wording of that subsection.]

NOTE: Currently the report of survey form,
DA Form 4697, includes an affidavit in block
12. Thus a properly completed DA Form 4697
meets the statutory requirement.

NOTE: See also DAJA-AL 1983/1482, 7 Apr.
1983, where The Judge Advocate General
opined that it was legally objectionable to adopt
a suggestion which would allow a person pre-
paring DA Form 4697 to sign a certificate to
acknowledge that the statementsinblock 11 are
true. This 1983 opinion cited DAJA-AL
1979/2544.

B IL. Uses of ‘Reports of Survey

JAGA 1969/3591, 28 Mar. 1969. Dependent
damaging - anether service member’s
government quarters - no  pecuniary
liability.

Background: A staff judge advocate asked
whether, under para. 7, AR 735-10 [Principles
and Policies Accounting for Lost, Damaged,
and Destroyed Property, 26 Apr. 1967, then in
effect] a military person or government
employee can be held pecuniarily liable for
damage caused to government property by his
minor child, where such property is other than
the parents’ assigned government quarters or
government furnishings contained in the
assigned quarters.

Digest: A military peréon or government
employee cannot be held pecuniarily liable
under para. 7, AR 735-10 in such a situation.

/—//—//
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Para. 7¢ and d, AR 735-10 [then in effect]
provides:

¢. Individuals may be charged for loss of
property not in their personal custody or
under their supervisory control (personal:

- or supervisory responsibility) where such
loss was occasioned by their willful mis-
conduct or gross negligence,

-d. Individuals who occupy assigned
Government quarters, or have been issued
Government property for use in family
quarters, will be charged, except for loss
resulting from fair wear and tear or Actof
God, with any loss of such property or to
such quarters due to the occupant’s simple
negligence, including those instances
where the loss is related to an act of a
member of his household or other individ- .
ual and the evidence shows that the occu-
pant, under the circumstances failed to

- exercise a reasonable degree of care.

Para.7ci 1mposes pecumary liability ona person
for loss of property not in his personal custody or
under his supervisory control only if his willful
misconduct or gross negligence caused the loss.
Pecuniary liability under para. 7d extends only
to property assigned to the individual charged
for the loss.

NOTE: In my opinion, this opinion is still
valid. Presently 10 U.S.C. § 2775 provides (m
part):

- Liability of member for damages to famlly
housing, equipment, and furnishings."
(a) A member of the armed forces shall be
liable to the United States for damage to
any family housing unit, or damage to or
loss of any equipment or furnishing of any
family housing unit, assigned to or pro-
vided such member if it is determined,
under regulations issued by the Secretary
of Defense, that such damage or loss was
caused by the abuse or negligence of such - .
member or a dependent of such member.
(d) The Secretary of Defense shall issue
regulations to carry out the provisions of
this section, including regulations for
determining the cost of repairs or replace- -

“ments made necessary as the result of
- abuse or ‘negligence on the part of a
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member or dependent of 2 member.

NOTE (cont.): Para. 4-14a, AR 735-11 now
provides: ‘

Persons occupying assigned Government
quarters or having been issued Govern-
- ment property for use in family quarters
may be charged with a loss or damage to
furnishings or to the quarters caused by the
result of the occupant’s negligence. Included
are those cases in which the loss is related
to an act of a member of the household or
other persons visiting the household. How-
_ever, losses resulting from fair wear and
tear or an act of God are not included.
(emphasis added)

NOTE (cont.): Neither the statute nor para.
4-14q authorizes holding a service member lia-
ble for damages to another’s government quar-
ters caused by his dependent. 10 U.S.C.§ 2775 is
unusual in that a non-negligent service member
may be held pecuniarily liable for the negli-
gence of another (his or her dependent). In con-
trast, the general intent of AR 735-11 is that
service members will be held liable only when
their acts or omissions prox1mately cause dam-
age to or loss of government property.

NOTE (cont.): However, if a service member is
negligent in not controlling his dependent, and
the dependent damages another’s government
quarters or government furnishings, then, (in
my opinion) the service member could be held
liable. For example, if the dependent’s prior
cconduct placed, or should have placed, the serv-
ice member on notice that the dependent
required supervision, and the service member
negligently failed to provide such supervision,
then the service member could be held liable for
any subsequent damage to- another’s govern-
ment quarters caused by his dependent.

NOTE (cont.): The incident occurred on an
exclusive jurisdiction installation. In a separate
part of the opinion, The Judge Advocate Gen-
eral (relying on the McGlinn doctrine; see 114
U.S. 542 (1884)) opined that the state law in
effect at the time the United States acquired

exclusive jurisdiction over the installation

determines the liability issue. Under the facts of
this-opinion, the controlling state law then in
effect provided that a parent was not liable for
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the torts of his minor child, in the absence of the
relation of master and servant, or principal and
agent. Under the facts of the case, no master-
servant or principal-agent relationship existed.

NOTE (cont.): This part of the opinion should
not be read to suggest-looking to state law to
resolve the issue of negligence on a report of
survey. Instead, the requestor was asking two
separate questions, and the part of the opinion
addressing the first issue of liability is not rele-
vant to that part of the opinion resolving the
report of survey questions.

NOTE (cont.): In a report of survey, reliance
on state law seems misplaced; the report of sur-
vey system is an accountability procedure,
which also serves to determine questions of
pecuniary liability. The absence of reference to
state law in AR 735-11 and the need for uni-
formity suggests that reference to state law to
determine questions of negligence is unneces-
sary and wrong. The point is - judge advocates
should carefully research this issue of whether
state law is applicable before providing advice.

NOTE: Unlike current opinions, which are
signed by or for The Judge Advocate General,
this opinion, as was the practice then, was
signed by the Chief, Military Affairs Division.
Reference is made in this summary to The
Judge Advocate General for convenience.

DAJA-AL 1974/5583, 15 Jan. 1975. Report
of survey may be used for loss of MPRJ.

Background: Noting that the cost to reconstruct
a Military Personnel Records Jacket (MPRJ)
was $250 [in 1974 dollars], The Adjutant Gen-
eral asked what actions could be taken toobtain
reimbursement from service members who
willfully destroy or negligently lose their
MPRJ.

Digest: An MPRJ is government property as
defined in para. 1-82, AR 735-11, which
includes “all property under the control of the
Department of the Army except NAF prop-
erty.” Thus the procedures in AR 735-11 are
applicable to the loss of or damage to an MPRJ
caugsed by a service member having custody
thereof. The accompanying memorandum from
The Adjutant General indicates that the cost of
reconstruction of an MPRJ is approximately

3 {
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$60.00 [in 1974 dollars].

NOTE: The current definition of government
property in para. 1-6ad, AR 735-11 is almost
identical.

DAJA-AL 1975/3239, 10 Mar. 1975.
Accountability for deserters’ clothing.

Background: The Deputy Chief of Staff for
Logistics (DCSLOG) requested comments on a
proposal to eliminate reports of survey for miss-
ing individual-issue military clothing of AWOL
service members and deserters, and to use the
“charge sale system” set forth in AR 700-84 as a
means of satisfying pecuniary liability. A major
command (MACOM) and installation originally
posed the question to DCSLOG. The specific
question asked was: '

Does the Army Report of Survey system
described in AR 735-11, 1 May 1974, con-
stitute a nonwaivable statutory require-
ment for property accountability, which
would preclude consideration by the
Secretary of the Army ‘of an alternative
administrative procedure, for determin-

' ing the pecuniary liability of military
members, without prior Congressional

"~ amendment to any applicable section of
the United States Code?

Drigest: Pay may be withheld involuntarily from
a service member only when specifically au-
thorized by statute. In the case of loss of or
damage to arms or equipment, the statutory
authority to withhold is contained in 37 U.S.C. §
1007(c). That section requires a finding of abuse
or negligence on the part of the member prior to

deduction from pay. Accordingly, an examina-

tion into the circumstances of the loss of or dam-
age to arms or equipment is required prior to
the imposition of pecuniary liability in order to
determine if the loss or damage was caused by
the abuse or negligence of the member. That
examination is, by definition, a survey. In order
for the Secretary of the Army or his designee to
fulfill the statutory requirements of 10 U.S.C. §
4835, a report of that survey must be made.
Thus, in that sense, a report of survey is statu-
torily required.

AR 735-11 sets forth the procedures to be used
in implementation of the statutory require-
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ments. While its provisions are not waivable,
there would be no legal objection to changes to
simplify the administrative procedures used in
determining whether loss of or damage to arms
or equipment was caused by the abuse or negli-
gence of the member, and in effecting collection
of the amounts determmed to be due.

A difficulty here is that the MACOM and
installation originally posing the guestion are
using the term “report of survey” in a different
way. They are using it in the sense of that body
of procedure contained in AR 735-11, while
DCSLOG is responding in the statutory sense.
Nevertheless, it is clear, to the extent the
MACOM proposal envisions an administrative
charge without a finding of abuse or negligence,
it is legally objectionable. However, the proce-
dures in AR 735-11 could be simplified and
modified to resolve many of the objections the
installation and MACOM have to the present
system. '

Asan a51de itshould be noted that DCSLOG’s
indorsement to the MACOM commander
advised that pecumary charges could be invol-
untarily satisfied under the Uniform Code of
Military Justice (UCMJ). The UCMJ provides
no means to satisfy such indebtedness as are
under consideration here.

DAJA-AL 1975/3322, 14 Feb. 1975. Report
of survey can be used when service member
fails to properly clean government quarters
upon vacation.-

Summarized in section I.A.

DAJA-AL 1976/4133, 16 Apr. 1976. Simpli-
fication of the report of survey system.

Background: The Deputy Chief of Staff for
Logistics requested review of certain proposals
made by a major command (MACOM)toreduce
the incidence and use of reports of survey. Spe-
cifically, the MACOM wanted to amend AR
735-11 and certain other regulations, to: (1)
authorize more combat serviceable organiza-
tional equipment for sale by the clothing sales
store, (2) authorize the sale of such items
through the central issue facility, (3) defer the
use of reports of survey concerning service
members dropped from the rolls until the serv-

\

ice member returns to Army control, and (4)
eliminate the use of reports of survey in cases
involving $100 or less of potential llablhty
unless 2 weapon is involved.

Digest: 37 U.S.C. § 1007(e) requires that the
amount of any damage, or cost of repairs, to
arms or equipment caused by the abuse or negli-
gence of 2 member of the Army, who had the
care of, or was using, the property when it was
damaged, shall be deducted from his pay. Com-
pliance with this :statute is accomplished by
determinations of pecuniary liability under the
report of survey system established by AR 735-
11. However, the determinations required to
comply with the statute may be accomplished
under any investigative system which assures
fundamental due process before a member’s
pay is involuntarily taken. Nonetheless, the
requirement that a deduction shall be made
from the member’s pay in such instances man-
dates the use of some system to determine
pecuniary liability for loss of or damage to arms
and equipment. ' ,

In all other instances use of a report of survey
type system is legally required only when it is
determined, as a matter of policy, to attempt to
establish pecuniary liability (10 U.S.C. § 4835).
Disciplinary action or other administrative
measures are available to control losses of prop-
erty, should the present report of survey system
be limited. Moreover, use of the particular
report of survey system established by AR 785-
11 is not statutorily required, and there would
be no legal objection to changes simplifying the
administrative procedures used in determining
pecuniary liability.

In response to the specific suggestions - first,
sales of comba:t serviceable organizational
items through the clothing sales store or central
issue facility could be authorized in accordance
with 10 U.S.C. § 4621. However, the question of
what aceounting and fiscal problems would be
created by such procedure is beyond the pur-
v1ew of thlS office.

Second, no legal obJectlon exlsts to deferrmg
report of survey proceedings until an AWOL
service member returns to Army control. How-
ever, many practical problems can be visual-
ized by such a delay in accounting for missing




government property, e.g., in many instances
returnees are assigned to a different station
from that which they departed.

Third, 37 U.S.C. § 1007(c) requires that a
deduction from pay occur after a determination
of pecuniary liability in instances involving
damage or cost of repairs to “arms and equip-
ment.” Therefore in the case of “arms and equip-
ment,” unless the service member admits
liability through voluntary replacement or
preparation of a statement of charges, some
type of investigative system is necessary to
assure that the statutorily required determina-
tions of pecuniary liability are made, regardless
of the value of the “arms and equipment”
involved. As to all other property, there is no
‘legal objection to eliminating the present report
of survey system and making no attempt to
determine pecuniary liability for loss of, or
damage in any amount to, government
property.

DAJA-AL 1978/2184, 29 Mar. 1978. Loss of
NATO property - no involuntary collection.

Background: The Deputy Chief of Staff for
Logistics requested a review of an approved
report of survey in which a service member
assigned to United States Army, Europe was
held liable for damaging NATO property. The
Judge Advocate General concurred in the opin-
ion expressed by the Administrative Law Div-
ision, Office of the USAREUR Judge Advocate.

Digest: The provisions of 37 U.S.C. § 1007(c)

. authorize withholding the pay of enlisted per-
sonnel for administratively determined debts

_only to the United States or its instrumentali-
ties. Absent specific statutory authority, both
the federal courts and the Comptroller General
of the United States have found the involuntary
withholding of current pay to be improper.
There is no known statutory authority for with-
holding pay to satisfy the NATO claim in this
case.

The above paragraph is based on Smith ».
Jackson, 241 F. 747, 771 (5th Cir. 1917), affd,
246 U.S. 388(1918); 29 Comp. Gen. 99 (1949)and
the cases cited therein; and 51 Comp. Gen. 226
(1971). These cases and decisions consistently
hold that involuntary withholding of current
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pay may not be accomplished absent statutory

authority.

Additionally, the United States Army Claims
Service indicated that under Article VIII,
NATO SOFA, there isnobasisfora NATO claim
against the United States for the loss in ques-
tion. Furthermore, the Claims Service indi-
cated that even if a potential foreign claim were
present, there would be no basis to recoup any
payments made from the individual service
member [citing JAGD 516/111, 18 July 1956, 6
Dig. Ops. Pay and Allowances § 101,1].

NOTE: 37 U.S.C. § 1007(c) provides:

Under regulations prescribed by the
Secretary concerned, an amount that an
enlisted member of the Army or.the Air
Force is administratively determined to.
owe the United States or any of its instru-
mentalities may be deducted from his pay
in monthly installments. However, after
the deduction of pay forfeited by the sen-
tence of a court-martial, if any, or other-
wise authorized by law to be withheld, the
deductions authorized by this section may

. not reduce the pay actually received for

- any month to less than one-third of his pay
for that month.

DAJA-AL 1980/2328, 23 July 1980. Cash
sales of handtools. ‘

Background: The Deputy Chief of Staff for
Logistics requested background information
concerning the Army’s program permitting
personnel to account for lost, damaged, or de-
stroyed Army handtools by purchasing replace-
ments from Self-Service Supply Centers
(8SSC), which are working capital (or “stock”)
funds operated by the Army.

Digest: The program permits individuals
responsible for the loss, damage, or destruction
of handtools to obtain relief from accountability
for such handtools by purchasing replacements
in lieu of signing a statement of charges or cash
collection voucher or responding to a report of
survey. The overall property accountability
program of the Army (AR 785-11) is imple-
mented pursuant to 10 U.S.C. §§ 4832, 4835. The
program authorizing cash sales of handtools
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was designed to simplify quick replacement of
lost handtools where liability is admitted by the
individual responsible for the loss.

10 U.S.C. § 4621(a)X1) authorizes officers
designated by the Secretary to procure and sell
“articles specified by the Secretary of the Army
or a person designated by him, to members of
the Army.” [still the current wording] Those
sales are made from the SSSC pursuant to the
regulations implementing 10 U.S.C. § 2208.
[“Working - capital funds”] DOD Directive
7420.1 implements 10 U.S.C. § 2208 and specifi-
cally recognizes the authority of working capi-
tal funds to make authorized cash sales to
individuals. 10 U.S.C. § 2208(h)and 31 U.S.C. §
487 [since repealed] permit the proceeds from
SSSC sales of “materials, stores, or supplies sold
to officers and soldiers of the Army” to be depos-
ited in the stock funds and not returned to the
Treasury as would otherwise be required with
proceeds from the sales of materials. (10 U.S.C.
§ 2208(h) was amended 12 October 1982, but the
amendment does not alter this opinion.] The
handtool program relies on the same basic stat-
utory authority as the commissary, petroleum,
and clothing sales programs in the Army. The
provisions of Army Regulations 735-11and 710-
2 (Material Management for Using Units, Sup-
port Units, and Installations) properly
implement the handtool replacement program
pursuant to the cited statutes and directives.

DAJA-AL 1980/2674, 3 Oct. 1980. Recipro-
cal Army-Air Force reports of survey.

Background: The USAREUR Judge Advocate
requested an opinion regarding the reciprocal
agreement between the Air Force and the
Army described in para. 8-4b, AR 785-11 [then
in effect] authorizing reciprocal enforcement of
reports of survey. Specifically, he asked: (1)
whether the 1954 Army-Air Force agreement
concerning reciprocal enforcement of reports of
survey has been rescinded and (2) if not, what
effect does the Comptroller General's decision
in 51 Comp. Gen. 226 (1971) have on the terms of
the agreement.

NOTE: Under para. 8-46, AR 735-11 (15 Oct.
1978, then in effect), where an Army report of
survey held an Air Force service member
pecuniarily liable, the approving authority noti-

according to Army regulations.
- action will be pursued under the Army’s regula-

fied the equivalent Air Force commander of the
charge and requested collection. The Air Force
had agreed to recogmze the finality of the Army
approval of the pecuniary charge, Just as the

"Army had agreed to similarly recognize Air

Force approval of pecuniary charges against
Army personnel involving Air Force property.

Digest: The ’agreement‘ has not been rescinded.
Second, the Comptroller General has deter-
mined, consistent with an earlier opinion of The

‘Judge Advocate General (JAGA 1956/8800, 13
Mar. 1957), that involuntary collections from

enlisted members’ pay may not be predicated
exclusively on a determination of liability in
another service’s report of survey. It should be
noted that this processing of a case todetermine

“pecuniary liability is an entirely distinct matter

from subsequent action to involuntarily collect

_an indebtedness thus determined; involuntary

collection in cases of inter-service surveys was
the issue in the Comptroller General’s decision.
Furthermore, nothing would preclude one serv-
ice’s basing a determination of liability and
supporting involuntary collection on the find-
ings and recommendations in a report of survey
conducted by another service.

NOTE Para. 8-7 (“Reports of survey recipro-
cal agreement between Army and Air Force”)
of the current AR 735-11 provides, for example,
that an Air Force report of survey will be for-
warded to the Army approving authority with
jurisdiction to act on reports of survey concern-
ing the Army member involved. The Air Force
report of survey will contain all evidence
gathered as a result of the survey, the findings
and recommendations of the surveying officer,
and recommendations of the appropriate Air
Force report of survey approving authority.
The Army approving authority will then take
action on the findings and recommendations
Collection

tions. Additionally, the Army approving
authority will notify the Air Force approving

authority of the action taken and take action to

reconcile any differences in. the. anticipated
action and recommendations of the Air Force.
These same procedures are used when an Army
report of survey is forwarded to the Air Force
for action.




NOTE (cont.): Thus the present handling of
Air Force reports of survey involving Army
personnel allows for involuntary collection of
pay from the Army service member, since it
daoes not run-afoul of the Comptroller General ]
decision referenced above.

IIL. Key Players

JAGA 1969/3370, 31 Jan. 1969. Surveying
officers - no exclusionary rule for failure to
read Article 31 rights warnings.

Summarized in section I.B.

DAJA-AL 1978/2603, 8 June 1978; DAJA-
AL 1978/2912, 29 June :1978. Approving
authority - doctrine of administrative
finality. -

Background: In DAJA-AL 1978/26083, the
Commander, U.S. Army Physwa) Disability
Agency (USAPDA) requested that The Judge
Advocate General reconsider three of his prior
opinions that pertained to the doctrine of ad-
ministrative finality. Specifically, the Com-
mander, USAPDA requested that the three
opinions be reconsidered to determine whether
manifest error (often cited as an exception to the
doctrine of administrative finality) would per-
mit revocation of retirement orders whenever a
determination is made, subsequent to a retire-
ment, that the retirement was ordered
erroneously.

Digest: The resolution of this question depends
on whether manifest error is a separate excep-
tion to the doctrine of administrative finality
(now accepted as synonymous with the term
“functus officio”). It is not.

The doctrine of admlmstrative finality recog-
nizes that, once a final administrative act has
been ordered or approved by an official legally
competent to do so, that official has exhausted
his power to act in connection with that case,
subject to certain exceptions. Those exceptions
are fraud, mistake of law, mathematical miscal-
culation, and substantial new evidence discov-
ered contemporaneously with or within a short
time following the action. While various author-
ities in discussing exceptions to the doctrine
have referred to manifest error, a thorough
review of precedents from the U.S. Supreme
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Court, the Court of Claims, the Comptroller
General, and the Attorney General, as well as
this office’s [Administrative Law Division,
OTJAG] prior consideration of the doctrine,
indicates that the term manifest error does not
refer to anindependent exception but wasintro-
duced merely as general descriptive language
encompassing other exceptlons to the doctrine.

~ The doctrine of admmlstratlve finality. is
intended to preclude reopening administrative
acts based on errors of judgment, the precise
reason asserted for wanting to reopen the retire-
ments considered in the opinions from this
office referenced above. If there were no such
doctrine, any administrative action could be
reopened whenever it was later decided that the
action was not the product of thoughtful and
diligent deliberation. While reopening all ques-
tionable judgments could have the desirable
effect of protecting the public treasury, such an
approach would place an unacceptable burden
on the administration of the government and
the individuals concerned. By permitting any
case to be reopened and reevaluated upon the
assertion of manifest error, final resolution of
claims for and against the government would
become impossible.

Administrative finality isfar more than justa
matter of administrative convenience. It serves
as a powerful incentive for claimants (and the
government) to make a complete and accurate
assertion of their positions prior to the final
decision. In addition, the doctrine provides a
degree of certainty in the conduct of the affairs
of government that is essential in an ordered
society.

The doctrine, with its exceptions, is more flex-
ible than its judicial counterpart, res judicata.
Nevertheless, the exceptions to the doctrine
cannot be stretched to reach every case of care-
lessness or bad judgment; that would make it
meaningless. Therefore the opinions questioned
by the Commander, USAPDA remain valid.

NOTE: The 22-page Note for Retained-Copy
of DAJA-AL1978/2603 contains a thorough dis-
cussion of the doctrine of administrative final-
ity. The doctrine of administrative finality can
be traced back in American legal writings at
least 160 years. The Note for Retained Copy
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‘traces the ‘development of this doctrine and
examines numerous judicial opinions and ad-
ministrative decisions concerning this doctrine.

Background: In DAJA-AL 1978/2912, The
Judge Advocate General applied the doctrine of
administrative finality to action taken on a
report of survey. There the installation com-
mander, who was the proper approving author-
ity, was authorized and did take final action “by
authority of the Secretary of the Army.” [Under
-paras. 5-2¢ and 5-7a, AR 735-11, 1 May 1974, the
installation commander could take final action
where the total value of the loss did not exceed
$5,000; the loss here involved was approxi-
mately $700. The current AR 736-11 does not
contain similar monetary ' limitations on
approving authorities.]: The installation com-
mander had takenfinal action in his approval of
the investigating officer’s findings and recom-
mendations, including ' the relief from pecu-
niary liability of all individuals concerned.

The Adjutant General requested review of the
report of survey. An individual from The Adju-
tant General’s office advised that if The Judge
Advocate General should find that the investi-
gation were deficient or that the findings were
inconsistent with the evidence, then the investi-
gation would be returned to the approving
authority UP para. 10-2, AR 735-11 {then in
effect].

Digest: [After noting other reasons why the two
individuals involved should not be held pecu-
niarily liable, The Judge Advocate General
stated that the doctrine of administrative final-
ity precluded such action in this case.] The
approval was a final action taken by a com-
mander having authority to take sueh final
action. There is no evidence of any of the excep-

- tions to the doctrine, 1.e., fraud, mistake of law,
mathematical miscaleulation, or substantial
new evidence timely discovered. See generally
DAJA-AL 1978/2603 [above].

The only exception that could even arguably

-~ apply is mistake of law. Mistake of law; as an
‘exception to the doctrine of administrative
-finality, might apply if the wrong standard had
‘been applied in determining whether the two
individuals eoncerned should be held pecuniar-

ily liable. For example, if a standard of gross

negligence were applied when the proper stand-
ard was simple negligence, the mistake of law
exception could apply. In the case under consid-
eration, however, neither the approved findings

-and recommendations  nor the action of the

approving authority suggests what standard
was applied. In the absence of evidence to the
contrary, the actions of the approving authority
are presumed to be proper. Thus, the mistake of
law exception does not apply to the facts of this
case, and the doctrine of administrative finality
controls.

NOTE: In this opinion, the approving author-
ity’s final action was to hold the individuals con-
cerned: not liable. What about the reverse
situation, where the approving authority holds
an individual liable and then changes his mind?
The opinion does not address this situation.
However, the approving authority probably
could so act, since under Chapter 5 (Reopening
and Appeals of Reports of Survey)of AR 735-11,

the approving authority may reopen, correct

and amend reports of survey either by a “[d]eci-
sion at a2 headquarters that such action is neces-
sary” or by an “[a]ppeal filed by military
personnel or civilian employees who have been
held pecuniarily liable” on a report of survey
(para. 5-1b, AR 735-11). In fact, the appeal
process under Chapter 5 requires that appeals
be routed through the approving authority, and
“lulpon reconsideration, the approval authority
may grant the requested relief” (para. 5-5f). In
effect, once the approval authority takes final
action, although he has exhausted his authority
to further act in that particular action, he then
has a role in the appeal process. It is in this latter
capacity that he can change hisearlier determi-
nation of pecuniary liability. Efficiency dictates
that an erroneous initial finding of pecuniary
liability be corrected at the lowest appropriate
level—the approving authority—rather than at
the appeal authorlty 1evel

NOTE (cont.): Despite the above reasoning,

“allowing the approving authority to so act seems

to contravene the reasoning behind the doctrine
of administrative finality, as explained in
DAJA-AL 1978/2603:

(1) The doctrine is intended to preclude
reopening administrative acts based on:




errors of judgment; such reopening would
place an. unacceptable burden on ‘the
administration of the government.

(2) By permitting cases to be opened, final '
resolution of claims for and against the
government would become impossible.

(8) It serves as a powerful incentive for all
involved to make a complete and accurate

- assertion of their position before final
action. ‘

{4) The doctrine provides a degree of cer-
tainty in the conduct of the affairs of
government that is essential to an ordered
society.

In DAJA-AL 1982/1607 [summarized in section
IV], The Judge Advocate General, explaining
why there was no reason to resubmit a denied
request for reconsideration through the approv-
ing authority as an appeal, stated that the
approving authority cannot act on appeals. The
drafters of AR 735-11 should have taken the
consistent approach of removing the approving
authority from any decisionmaking role after
taking final action, unless one of the exceptions

to the doctrine of administrative finality were .

applicable.

DAJA-AL 1979/2544, 8 May 1979. Account-
able officer - affidavit should be required if
an accountable officer is involved.

Summarized in section I.B.

DAJA-AL 1980/2722, 20 Oct. 1980. A com-
mander is not an accountable officer solely
by virtue of his assignment as a commander.

Background: A staff judge advocate requested
an opinion regarding the meaning of the term
“accountable officer” as used in AR 735-11. Spe-
cifically, the staff judge advocate disagreed
with the U.S. Army Finance and Accounting
Center's view that & commander is an accounta-
ble officer solely because of his position as a
commander.

Digest: Para. 1-7a, AR 735-11 {15 Oct. 1978]
defines “accountable officer” as a: “commis-
sioned officer, warrant officer, or civilian
employee of equivalent grade accountable for
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the storage, issue, or hand receipting of Govern-

ment property and specifically charged with

maintaining records -in connection with these
tasks. Hand-receipt holders are not included.”
{(emphasis added)

NOTE: The current definition in para. 1-6¢ is
similar: “Accountable officer. The person offi-
cially designated (per AR 735-5) to maintaina
formal set of accounting records of property or
funds, whether public or quasi-public. The
accountable officer may or may not have physi-
cal possession of the property or funds. Hand
receipt holders are not considered accountable
officers.” (emphasis added) [end of NOTE]

Para 1-4a, AR 735-5 [22 May 1974] defines
“accountability” as: “The obligation of an indi-
vidual officially designated with respect to a
specified activity, to maintain records of item
balances and/or dollar values in accordance
with a prescribed system showing authorized
debits, credits, and available balances on hand
or in use by such activity.” (emphasis added)

NOTE: Currently, “accountability” is defined
in para. 2-7, AR 735-5, 1 Sep. 1983; para. 2-9a of
AR 736-5 reads: “Accountability pertains to
maintaining formally prescribed property
records for a property or sales account. It i3 an
obligation officially assigned to a specific person
and may not be delegated.” (emphasis added)

NOTE: The Judge Advocate General distin-
guished the concepts of accountability and
responsibility, citing the applicable portions of
AR 735-b[then in effect] and AR 785-11[thenin
effect]. These distinctions have been carried
over, unchanged, in the current versions of
these two regulations. {end of NOTE]

Quite simply, accountability involves the
basic obligation of a person to keep &n accurate
record of property, documents, or funds. It is
concerned primarily with maintaining formal
records. In contrast, responsibility arises from
the possession of property, or from the com-
mand or supervigion of others who have posses-
sion of property.

NOTE: Para. 2-8b, AR 785-5 presently reads:
“Command responsibility. Command responsi-
bility [as opposed to accountability] is...the
special relationship between a commander and

-
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the property within his or her command, It is
inherent in command and cannot be delegated.:
1t is evidenced by assignment to a command
position at any level..,.” [end of NOTE]

10 U.S.C. § 4832 authorizes the Secretary of
the Army to prescribe regulations for the
accounting of Army property and the fixing of
responsibility for that property. Nothing in the
statute mandates a particular definition of
“accountable officer,” leaving the definition to
the property accountability regulations of the
Secretary. Those regulations (Army Regula-
tions 785-5 and 735-11) appear to make it clear

that a commander is not of necessity an account-

able officer, although nothing would preclude a
commander from potentlally being an account-
able officer.

It is, of course, possiblethat the nature of local
circumstances and procedures may result in a
commander’s becoming an accountable officer.
Such an event would depend on the establish-
ment of a special relationship between the com-
mander and the property, not on the officer’s
assignment as the commander of an organiza-
tion. An opposite conclusion would mantle com-
manders at all echelons with accountability for
property clearly not within their control.

DAJA-AL 1980/3136, 25 Nov. 1980. Appeal
authority does not have discretionary
authority to forgive a portion ofa pecuniary
charge.

Background: ‘The Deputy Chief of Staff for
Logistics - (DCSLOG) requested an opinion
regarding the legality of granting the appeal
authority on a report of survey the discretionary
power to reduce pecuniary charges resulting
from reports of survey.

Digest: An approved finding of pecuniary 11ab11-
ity under the provisions of AR 785-11 consti-
tutes a determination thata debt is owed to the
United States. Only in specific, narrow circum-
stances has Congress authorized members of
the Department of the Army to forgive such
debts. The only relevant provision is the author-
ity granted the Secretary of the Army in 10
U.S.C. § 4837(d) to remit or cancel certain debts
of enlisted members of the Army [renumbered
now as 10 U.S.C. § 4837; both have the same
wording).

The basis for the report of survey system of
AR 735-11 is the secretarial authority granted
under 10 U.S.C. §§ 4832, 4835. Part of the regu-
latory scheme prescribed by the Secretary
includes a limited liability for loss, damage, or
destruction of government property. The limit
of one month’s basic pay applies in all cases,
except those involving individual arms and
equipment (37 U.S.C. § 1007(e)) and losses
caused by the negligence of accauntable officers
(37 U.S.C. § 1007(f)). This limit on liability pre-
cribed by the Secretary is on the amount of
liability which can be determined prior to final
action on a report of survey and is based on the
authority granted in 10 U.S.C. § 4832. Once
final action is taken pursuant to 10 U.S.C. §

.4835, there is no authority for reduction of

indebtedness other than that based on 10 U.S.C.
§ 4837(d); this statute by its terms applies only to
enlisted members currently on active duty.
Legislative action would be required to expand
this authority to include officer, civilian, and
former or retired enlisted personnel.

The Secretary of the Army’s authority under
10 U.S.C. § 4837(d) isimplemented in AR 600-4,
1 Sep. 1979 [now AR 600-4, Remission or Can-
cellation of Indebtedness for Enlisted
Members, 1 Dec. 1983, effective 1 Jan. 1984].
Within the narrow guidelines prescribed in that
regulation, the Commander, U.S. Army Mil-
itary Personnel Center (MILPERCEN) is
designated to act on requests for remission of
indebtedness submitted by enlisted personnel
[same as current version]. Requests not satisfy-
ing the specific criteria under which the Com-
mander, MILPERCEN may act must be
forwarded to the Army Secretariat [Assistant
Secretary of the Army (Manpower and Reserve
Affairs)] for action [same as current version].

" Thus the appeal authority for reports of sur-
vey could at most be given only the same sort of
authority currently exercised by the Com-
mander, MILPERCEN according to AR 600-4.
The narrow limits within which that authority
could be granted probably would not provide
the sort of “discretionary power” anticipated by
the DCSLOG request, and, in any event, could
extend only to a limited number of military
personnel.  Therefore, appropriate legislation
would be required to accomplish the above. -
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NOTE: Under the above reasoning, presuma-
bly an approval authority could be granted dis-
cretionary power to reduce a pecuniary charge
before taking ‘final action, except for those
reports of survey involving individual arms and
equipment (37 U.S.C. § 1007(e)) and losses
caused by the negligence of accountable officers
(87 U.S.C. § 1007(f)). Of course, no such discre-
tion exists under AR 735-11 and consequently
approval authorities cannot presently so act.

NOTE: 37 U.S.C. § 1007(e) provides that:

The amount of any damage, or cost of
repairs, to arms or equipment caused by
the abuse or negligence of a member of the
Army or the Air Force, as the case may be,
who had the care of, or was using, the prop-
erty when it was damaged, shall be
deducted from his pay.

Thus the statute mandates deducation of the
amount of damage for arms and equipment, not
personal arms and equipment. On the other
hand, AR 735-11 currently provides for liability
for the full loss only in cases of damaged per-
sonal arms or equipment (para. 4-176(2), AR
735-11). This is probably a reasonable interpre-
tation by the Secretary of the Army of 37 U.S.C.

-§ 1007(e).

DAJA-AL 1981/3873, 5 Oct. 1981; DAJA-
AL 1981/4181, 1 Dec. 1981. Approving
authority is not bound by surveying officer’s

* or appointing authority’s recommendations.

NOTE: Copies of these opinions were not availa-
ble. The Operations Management Information
System (OPTIMIS) summaries are printed
below.

JFILE 81/3873 AR 735-11; PECUNIARY
LIABILITY: REPORTS OF SURVEY

| - RECORDING NLO TO ODCSLOG RE-

SPONSE TO REQUEST FOR INFO
INTERPRETING PROVISIONS OF
AR 1735-11 WHEN APPROVAL
AUTHORITY DOES NOT AGREE
WITH SURVEY OFFICER’S
RECOMMENDATION OF RELIEF
FROM LIABILITY.

JFILE 81/4181 AR 735-11; PECUNIARY
LIABILITY: REPORTS OF SUR.
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VEY; PROPERTY: REPORT OF
SURVEY -

RECORDING NLO TO PROPOSED
ODCSLOG RESPONSE TO DE-
FENSE COUNSEL CONCERNING
INTERPRETATION OF PROCE-
DURES FOR DETERMINING LIA-

- BILITY UP REPORT OF SURVEY
REG WHERE THE APPROVING
AUTHORITY DISAGREES WITH
SURVEYING OFFICER'S RECOM-
MENDATION THAT NO PER-
SONAL LIABILITY BE CHARGED.
ATTACH 81/3873

IV. Relief frdm Reports of Survey

DAJA-AL 1977/5520, 4 Oct. 1977. Secretary
of the Army may remit or cancel the
indebtedness of a service member resulting
from damage to 2 GSA automobile.

Background: The Commander, U.S. Army Mil-'
itary Personnel Center requested an opinion
regarding the authority of the Secretary of the
Army to remit an indebtedness resulting from a
report of survey conducted following damage to
a GSA vehicle driven by an active duty Army
service member. A report of survey investiga-
tion determined that “inattentive driving” was
the cause of the accident. The service member
was held pecuniarily liable and sought remis-
sion of the debt by the Secretary of the Army.
The Judge Advocate General replied that the
debt may properly be considered for remission
under 10 U.S.C. § 4837 and AR 785-11.

Digest: Para. 70722b, DOD Pay Manual
(DODPM) follows the general rules set forth in
43 Comp. Gen. 161 (1963) wherein the Comp-
troller General determined that the power of
the service Secretaries to remit indebtedness
was limited [Para. 70722b, DODPM states (both
then and in the current version of the DODPM)
that “a Secretary may not remit a member’s
indebtedness because of liability for damage to
property of another service.”]. Under 43 Comp.
Gen. 162, three primary factors are required to
give the Secretary power to remit an indebted-
ness: (1) there must be a debt to the United
States,(2) the enlisted member seeking remis-
sion must fall within the jurisdiction of the
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Secretary concerned, and (3) the department
must have Jurlsdxctlon over the debt itself.

Therefore, problems Wlth damage to other-
service property would not usually be within the
Junsdlctlon of the Secretary of the Army for
purposes of remission (see para. T0722b,
DODPM). However, the present case differs
somewhat from that presented in 43 Comp. Gen.
162 and, hence, those envisioned by the
DODPM. In cases mvolvmg' damage to GSA
vehicles, financial responsibility for the cost of
repair, etc., falls directly on the agency employ-
ing the driver of the vehicle in all cases of mis-
conduct or improper action (see 41 CFR §§
101-89.704 and 103-39.807 (1976)) [both similar
to current version]. Inattentive driving falls
within the scope of improper action set forth in
41 CFR § 101-39.704 (1976). '

Therefore, despite the fact that the vehicle
was the property of another agency (GSA), the
evidence in this case appears sufficient to place
financial responsibility on the Army and thus to
bring the debt within the jurisdiction of the
Secretary of the Army for remission, if deemed
appropri‘ate. ”

DAJA- AL 1978/2447, 28 Apr. 1978. Remis-
sion of indebtedness not appropriate for
service member receiving a general
»dlscharge

Background The Commander, U.S. Army Mll-
itary Personnel Center requested an opinion
regarding whether the Secretary of the Army
may authorize, under 10 U.S.C." § 4837(d)
[renumbered now as 10 U.S.C. § 4837; both have
the same wording), remission of indebtedness of
enlisted members who are to receive a general
discharge under honorable condltlons

Dagest: The provxsxons of 10 U.S.C. § 4837(d)
authorize remission of indebtedness to the Unit-
ed States remaining unpaid before, or at the
time of, the enlisted member’s honarable dis-
charge. Remission is puthorized only if it is.in
the best interest of the United States.

Only the Comptroller General and federal
courts may render definitive opinions on the
subject of this request. However, this office is
unaware of an opinion from either source inter-

preting 10 U.S.C. § 4837(d) to include a general

e

discharge under honorable conditions within
the term “honorable discharge.” In the absence
of clear authority to do so, this office recom-
mends, against remitting the indebtedness of
members receiving a general discharge.

The Comptroller General's decision in 39
Comp. Gen. 415 (1959) contains a summary and
discussion of the legislative history of section
4837(d). As noted therein, the original remis-
sion authority was limited to the time of honora-
ble discharge. In 1937, the statute was changed
to allow remission prior to discharge. No time
limit was imposed on when remission prior to
discharge could be‘authorized. If remission is
considered well before discharge, the character
of discharge would be unknown and would have
no bearing on the decision to remit. '

The Comptroller General stated the legisla-
tive history of section 4837(d) supports the con-
clusion that the statute was enacted to stop
desertions and encourage reenlistments. Id. at
416. The term “discharge” in section 4837(d)
cannot be taken as reference to a formal docu-
ment but rather to the actual termination of a
status on the active list. Id. at 418. It could there-
fore be argued that “honorable discharge”
means termination of military status under
honorable conditions. However, the context of
39 Comp. Gen. 415 involves termination of sta-
tus per se, not the character of the termination.
Those purposes meet the statutory requirement
that remission be “in the best interest of the
United States.” If a member is sufficiently near
separation for the character of his discharge to
be known, the likelihood of desertion is min-
imal.. Additionally, the provisions of section
VIII, Chapter 2, AR 601-280 [then in effect]
make the likelihood of reenlistment after
receipt of a general discharge minimal. There-
fore, it is difficult to see how remission insucha
case could be in the best mterest of the United
States. :

DAJA-AL 1980/1068 16 Jan. 1980‘ When
appeal by one service member, on report of
survey involving joint liability, is granted,
co-actor should also be relieved from pecu-
niary liability.

Background: The Commander, United States
Army Finance and Accounting ‘ Center




(USAFAC) requested guidance on what action
should be taken with respect to one tort-feasor
when only his co-actor appealed the original
finding of pecuniary liability and that appeal
was denied. The Deputy Chief of Staff for Logis-
tics [DCSL:OG] requested legal review of its
response to USAFAC. In the original report of
survey, SP4 B and SSG M were held jointly
responsible for the loss of a generator. SSG M
successfully appealed the finding of pecuniary
liability. Ina memorandum of concurrence, The
Judge Advocate General agreed with
DCSLOG’s proposed response.

Digest: The granting of an appeal as to one indi-
vidual held jointly liable with another destroys
any basis for holding the co-actor on any joint
liability theory. JAGA 1968/3980, 28 May 1968;
JAGA 1968/3796, 12 Apr. 1968; DAJA-AL
1977/5140, 1 Aug. 1977.

Para. 4-10¢, AR 735-11, 1 May 1974 (applica-
ble to this case) directs in essence a de novo
review of a report of survey when new or addi-
tional evidence is submitted for consideration
[citation should be to para. 5-10 of the 1 May
1974 version of AR 735-11, which para. is
entitled “Repayment of amounts previously col-
lected (collections erroneously received).” That
paragraph has the same title and is substan-
tially similar to para. 4-30 of the current AR
7385-11]. That review in this case found no
pecuniary liability supported by the evidence.
Because the original finding was based on a
joint venture theory, the allowance of SSG M’s
appeal effectively destroys the basis for placing
liability on SP4 B.

DAJA-AL 1980/2895, 21 Oct. 1980. Service
member may not appeal a finding of pecu-
niary liability or request reconsideration
once his military service is terminated.

Background: A member of Congress requested
information on behalf of a constituent, a former
service member, concerning a report of survey
and the constituent’s desire to appeal the deci-
sion taken under that report of survey to hold
him pecuniarily liable.

Digest: Current Army regulations do not permit
an appeal or request for reconsideration by a
former service member from a finding of

DA Pam 27-50-138

29

pecuniary liability resulting from a report of
survey. The former service member could, how-
ever, request an exception to these regulatory
restrictions from the proponent of the applica-
ble Army regulations or could apply to the
Army Board for Correctlon of Military Records
for relief.

One of the drafters of AR 735-11 explained
that the rationale behind the service member
limitation on.report of survey appeals and
reconsiderations was intentional; the notion was
that a member or employee could properly come
within the concerns of ‘a general court-martial
convening authority (the appellate authority for
reports of survey), while a former or non-
affiliated individual could not be considered as
being within - the concerns of a particular gen-
eral court-martial convening. authority. [Yet
this rationale does not explain why AR 735-11
does not simply allow former employees  to
appeal to an appropriate officer within HQDA.]

NOTE: Currently para. 5-4b, AR 785-11 pro-
vides that “[flormer members and employees
may appeal within the time constraints of para-
graph 5-4¢...."” Para. 5-4¢ of AR 735-11 states
that unless “good cause” for a greater delay

exists, appeals must be filed within 2 years.

NOTE: The appeal procedure and the request
for reconsideration procedure have been com-
bined into what is now termed an appeal. See
para 5-5f, AR 735-11. See also DAJA-AL
1982/1607, summarized below.

DAJA-AL 1980/3136, 24 Nov. 1980. Appeal
authority does not have discretionary
authority to forgive a portion of a pecuniary
charge.

Summerized in section III.

DAJA-AL 1982/1607, 26 May 1982. Request
for reconsideration is separate from an
appeal.’

Background: A major command contended that
AR 735-11 (15 Sep. 1981) violates the rights of
an individual in that one separate administra-
tive process, a request for reconsideration, was
eliminated and currently an individual has only
one opportunity for seeking relief from a find-
ing of pecuniary liability. The Deputy Chief of
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Staff for Logistics requested a legal opzmon on
this issue. S

Digest: ‘An individual’s right to request recon-
sideration of a fmdmg of pecuniary liability has
not been deleted from AR 735-11, as was sug-
gested by the major command. Para. 5-5f pro-
vides that “appeals will be received and acted on
initially by the approval authority as requests
for reconsideration” {unchanged by change 1 to
AR 785-11}. This reconsideration right is separ-
ate and distinct from the right of appeal. The
current chapter combines the processing of a
request for reconsideration with the processing
of an appeal. It was believed that nothing was to
be gained by having a denied request for recon-
sideration returned to the individual, only to
have it sent immediately, as an appeal, through
the same channels it had just traveled. Because
the approving authority would already have
had at least two opportunities to. make a deter-
mination in favor of the individual, and because
the approvmg authorlty cannot act on appeals,
there was no reason not to forward a denied
request for reconsideration directly to the
appeal authority for consideration. The basic
difference between the current Chapter 5, AR
735-11 and its predecessor is that an individual
is no longer required to twice submxt what in
essence is the same action.
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DAJA-AL 1982/1607

Wemgarten. An Analysis of the Impact of New Developments on

the Federal Sector
Magjor Robert M. McConnell .
Deputy Staff Judge Advocate, Fort Monmouth
NJ

'Intrpduction ‘

During the past year, the National Labor
Relations Board (NLRB) decided several cases
that appear to have a major impact on the right
of an employee to be represented at an investiga-
tory interview conducted by an employer. These
recent decisions expand the employee’s repre-
sentational right, known as the “Weingarten
right,” to include the right to advance notice of
the subject of an investigatory interview, as well

as a right to consult with a representative prior
to the interview. These rights also extend to
non-union employees. This article will discuss
the Weingarien right as it has developed in both
the private and federal sectors, analyze new
developments in several recent NLRB decisions
and the probable impact of the decisions on fed-

- eral sector labor relations law, and then discuss

the paliey con51derat10ns underlying the
decisions.
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- The Wemgarten Right

The N atlonal Labor Relations Act! (NLRA)
which deals with labor relations in the private
sector, contains no provision establishing a
right to union representation at investigative
interveiws. That right has developed through
interpretations of the NLRA by the NLRB and
various courts. In 1975, the Supreme Court re-
versed the Fifth Circuit Court of Appeals? and
ordered enforcement of an NLRB decision? that
an employee did have a right to union represen-
tation in an investigatory interview.t An
employee had been questioned by a manage-
ment official regarding thefts from company
property. The employee asked to have her union
representative present at the interview. When
the request was denied, the union filed an unfair
labor practice charge with the NLRB. The
NLRB held that the employee did have a right
to be assisted by a union representative at the
interview. The Court held that the NLRB was
correct in finding that, although not specifically
contained inthe NLRA, the right arose from the
protections guaranteed under section 7 of the
NLRA.5 The Court recognized that this is a
qualified right and arises only when an
employee reasonably believes that discipline
could result from an investigatory interview by
the employer, and the employee requests union
representation. The Court established other
qualifications to the right, including the fact
that the employee may not interfere with the
employer’s investigation and that the employer
has the option of terminating the investigation
and proceeding to take action without the
employee’s input, despite a request for union
representation. The Court further recognized
that the employer had no duty to bargain with a
union representative during such interviews
‘and that the representative was only there to

1Pub. L. No. 74-198, 49 Stat. 449(1935)(c0d1f1ed at29U.S.C.
§§ 151-168 (1976)).

INLRBv. J. Weingarten, Inc., 485 F.2d1185 (5th Cir.1973).

3], Weingarten, Inec., 202 NLRB No. 446, 79 LRRM 1269
(1973).

SNLRB v. J. Weingarten, Inc., 420 U.S. 251 (1975).

629 U.S.C. § 1567 (1976). This is the “concerted activity for
mutual aid” section of the NLRA.

assist the employee in presenting facts to the
employer.®

Federal Sector - A Statutory Right

At the time of the Weingarten decision, fed-
eral sector labor relations was in its infancy; the
right of federal employees to organize and col-
lectively bargain was established by executive
order in 1969.7 Even now, hardly through ado-
lescence, federal sector labor law is very prone
to influence by developments in the private sec-
tor. The Federal Labor Relations Council
(FLRC), created by executive order to serve a
role in the federal sector similar to that served
by the NLRB in the private sector, announced in
December 1976 that the Weingarten right did
not apply to federal employees.? Congress
apparently recognized an inherent unfairness
in this approach; when the Civil Service Reform
Act (CSRA) was passed in 1978, it included a
provision ' providing rights to all federal
émployees similar, but not identical, to those
established in Weingarten.? In passing the pro-
vision, Congress recognized that protections
under the statute might evolve differently than
protections in the private sector. The House-
Senate Conference Committee Report support-
ing the legislation specifically observed that
future court decisions interpreting the Wein-
garten right in the private sector would not
necessarily determine the evolution of the right
in the federal sector.1?

The primary difference between the right
Congress created in the federal sector and the
rightin the prlvate sector is that in the private
sector the Supreme Court found the right one of
those guaranteed to employees in section 7 of the
NLRA, i.e., the right to engage in concerted
activities for mutual protection. The federal
sector right created in the CSRA gives the
union the right to serve as the exclusive repre-

8Weingarten, 420 U.S. at 256-61.

TExec. Order Ne. 11,491, 3 CJF.R. 861 (1966-1970
Compilation).

8See FLRC No. 76P2, 4 FLRC 710 (1976).
95 U.S.C. § 7T114(a)2) (Supp. 1I 1978).

wHouse Conf. R. No. 1717, 95th Cong., 2d Sess. 156,
reprinted in 1978 U.S. Code Cong. & Ad. News 2888.
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sentative of employees: “An exclusive represen-
tative of an appropriate unit in an agency shall
be given the opportunity to be represented

t...[Weingarten hearings].”"! The federal sec-
tor right arises when four conditions are met.
First, the employee must be faced withaninves-
tigative examination by an agency representa-
tive. Second, the employee must believe that the
examination may result in disciplinary action
and this belief must be reasonable. Third, the
employee must request representation. Fourth,
the union must elect to attend the examination.

Another important difference between the
federal sector right and the private sector right
is that the CSRA specifically requires that fed-
eral employees be notified of the right annu-
ally.!2 Interestingly, the original House version
of the CSRA contained a requirement that
employees be notified of the right to representa-
tion before any investigatory interview; how-
ever, the Senate version contained no such
requirement. The annual notification require-
ment was adopted as a compromise between the
two positions.! Since the CSRA does not specify
a means of notification, the notification is
handled in various ways by the different federal
agencles A third important difference isthat a
union in the federal sector must represent all
employees in the bargaining unit, including
employees who are not union members.1

Surprisingly, there has been little litigation
involving the Weingarten right in the federal
sector. One First Circuit case dealt with the
notification issue, holding that if the annual no-
tification had been made, the agency, in this
case the Navy, was not required to re-notify an
employee of the right before questioning in a
Weingarten interview.'’® Another case dealt
with the requirement that an employee’s belief
that disciplinary action could result from an

15 U.S.C. § 7114(aX2) (Supp. II 1978).

121d, § 7114(aX3).

181978 U.S. Code Cong. & Ad. News 2889-90.
1See 5 U.S.C. § 7114(aX1) (Supp. II 1978).

15See Searsy. Department of the Navy, 680 F.2d 863 (1st Cir.
1982).

interview be reasonable.’® A third decision,
although not dealing directly with section 7114,

-discussed an attempt by-a union to expand by
‘contract the “scope of the statutory right to

include a right to remain silent at such inter-
views. The Ninth Circuit refused to enforce a
Federal Labor Relations Authority (FLRA)
decision that the proposal was negotiable hold-
ing that it conflicted with the substantive man-
agement right to discipline employees rather
than the procedural aspects of conducting dlSCl-

plmary interviews.t?

'Despite congressional observatlon that the
federal right may well evolve dlfferently than
the private sector right, the FLRA created as
successor to the FLRC under the CSRA, has
generally followed the NLRB decisions inter-
preting the right. Examples of this similarity
include FLRA rulings that a union representa-
tive need not be included in a meeting when the
sole purpose is to give notice of proposed disci-
pline, the decision to discipline having already
been made;!® that once a request for union
representatlon is made it must be honored if the
questioning is to continue, absenta clear waiver
by the employee;!® and that the union represen-
tative must not be prevented from effectively

representing the employee by an order not to

speak 2 This pattern of following NLRB deci-
sions in this area makes new developments in
the private sector a focus of concern in the fed-
eral sector.

18S¢e IRS v. FLRA, 671 F.2d 560 (D.C. Cir 1982) ’
17See Navy Public Works Center v. FLRA, 678 F.2d97 (9th

"Cir. 1982). But see Miguel v. Department of the Army, 727

F.2d 1081 (Fed. Cir. 1984) (negotiability of procedure not
substantive right). -

18S¢e Naval Ordinance Station, Louisville, KY, No. 4-CA-
539, 81 FLRR 1-3002 (Dec. 31, 1980). See also Miguel v.
Department of the Army, 727 F.2d 1081 (Fed. Cir. 1984)
(where a collective bargaining agreement specifically
required written notification of the right to have a union
representative present before notice of disciplinary action,
it was error not to make the notlflcatlon)

19S8¢e Lackland Air Force Base Exchange, 5 FLRA No. 60
(1981).

20S¢¢ Defense Depot Mechanicburg, No.2-CA-625,81 FLRR
1-3003 (Dec. 30, 1980); Norfolk Naval Shipyard & Tide-

.water Virginia. Employees Meta] Trades Council, 9 FLRA

No. 55 (1982).
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Recent NLRB Decisions

The discussion of recent developments in the
private sector Weingarten right will focus on
two cases decided by the NLRB. The first is
Pacific Telephane?! dealing with the right to
advance notice and preparation before a Wein-
garten interview. The second is Materials
Research?? dealing with the scope of the Wein-
garten right as it applies to non-union
employees. Both cases substantially alter the
meaning of the Weingarien right as it is cur-

.rently understood in the private sector. Both

cases have been criticized as representing a
trend at the NLRB to introduce constitutional-
type criminal law safeguards into administra-
tive proceedings.?? An analysis of the trend
these cases represent in private sector labor law
is necessary because of their probable impacton
decisions in the federal sector.

In Pacific Telephone, two employees were
summoned along with a union representative to
discuss evidence that one employee had
installed unauthorized telephone equipment in
the other’s home. After they received notice of
the interview, both employees and the union
representative asked management to advise
them of the purpose of the interview. All three
were denied this information. After the first
employee had been interviewed, the union
representative asked for an opportunity to
confer with the second employee prior to the
second interview; this request was also denied.
As a result of the interviews, both employees
were subsequently discharged. The NLRB held
that the employer, failing to inform the
employees of the subject matter of the interview
and failing to grant the employees a pre-
interview conference with the union represen-
tative, violated the employees’ Weingarten
rights. The NLRB further held that as a result
of the violation, both employees were entitled to
reinstatement and back pay.

21262 NLRB 127, No. 1982-83 NLRB Dec. (CCH) § 16,004,
aff'd in part, 711 F.2d 134 (9th Cir. 1983). '

2262 NLRB No. 122, 110 LRRM 1401 (1982).

238ee, e.g., Spelfogel, Employee Representation in Investiga-
tive Interviews, Pre-Election Propaganda, and Non-
Majority Bargaining Orders: Some Hot Issues Under the
NLRA, Fed. Bar News & J., Nov. 1983, at 448.
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The Ninth Circuit Court of Appeals agreed
that the evidence established a violation of the
right. However, the court declined to enforce
that portion of the order awarding réinstate-
ment and back pay.? Asthe discharges were for
good cause and not for the employees’ asserting
their Weingarten rights, the NLRB did not have
the 'authority to order reinstatement and back
pay. By declining to enforce the latter portion of
the decision, the Ninth Circuit joined three

‘other federal circuits?® in refusing to assist the

NLRB in creating an automatic make-whole
remedy when there has been a violation of Wein-
garten rights. <

The plain language of the NLRA precludes a
make-whole remedy when a discharge is for just
cause.® The NLRB’s zeal for expanding the
scope of the Weingarten right and creating such
a rule seems to continue unabated. It should be
noted, however, that the recent appointment of
three conservative members to the NLRB may
result in a reversal of this trend. For example,
in a recent decision the NLRB, with three Rea-
gan appointees joining in the majority opinion,
reversed Alleluia Cushion® and ruled that an
employee acting alone to protest work condi-
tions is not entitled to section 7 protection.2®

The FLRA has not yet had occasion to deal
with the Pacific Telephone issue in its review of
Weingarten right cases. Management's obvious
argument here, of course, is that the CSRA says
nothing about advance notice of consultation
rights before a Weingarten interview. In fact,
such a requirement was considered and
rejected by the Congress. No Office of Personnel
Management or other agency guidance
requires advance notice of consultation rights
and, absent such guidance, few, if any, federal

24See Pacific Telephone & Telegraph Co.v. NLRB,711 F.2d
134 (9th Cir. 1983).

%See ¢.g., NLRB v. Kahn’s & Co., 694 F.2d 1070 (6th Cir.
1982); NLRB v. Illinois Bell Telephone Co., 674 F.2d 618
(7th Cir. 1982); Montgomery Ward & Co.v. NLRB, 664 F.2d
1095 (8th Cir. 1981).

28See 29 U.S8.C. § 160(c) (1976).
21221 NLRB No. 999 (1975).
2See Meyers Industries, 268 NLRB No. 73 (1983).
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supervisors would be .inclined to grant such
rights. However, we can expect that Pacific
Telephone-type issues will occur at the agency
level as attorneys familiar with private sector
decisions are retained to represent clients
whose terminations from government service
have been at least partially a result of Wein-
garten interviews. The FLRA has held, how-
ever, that violations of the CSRA will not
require a make-whole remedy when the agency
can show grounds independent of the interview
that justify the discipline imposed.?

The issue of an automatic make-whole
remedy is further clouded by the Supreme
Court's ruling that fifth amendment protections
do not apply to employer investigations where
there is no probability of criminal prosecution.
Since the Supreme Court has previously held
that an employee may be required to answer
questions absent a threat of criminal liability,
the question of whether it would now support
extensions of the Weingarten right in ways that
only affect how to answer questions is unclear.
However, the Supreme Court has given great
deference to NLRB  interpretations of the
NLRA as long as its interpretations were per-
missible or reasonable.®!

In Materials Research, the NLRB was faced
with the situation where a non-union employee
asked that a co-worker accompany him to a
Weingarten interview. The employer denied
this request and subsequently dismissed the
employee. In analyzing whether a violation of
Weingarten rights had occurred, the NLRB
_noted that in other situations it had held that

_section 7 rights are enjoyed by employees
regardless of union membership. Because the
Supreme Court based the Weingarten right on
section 7, the NLRB assumed, despite language
in Weingarten discussing “union representa-
tives,”s2 that the Supreme Court did not intend

®See Defense Depot Mechaniesburg, No. 2-CA-625, 81
‘FLRR 1-3003 (Dec. 30, 1980).

8(J.S. Const. amend. V; Garrity v. New Jersey, 385 U.S. 493
(1967).

$18ee, e.g., Ford Motor Co. v. NLRB, 441 U.S, 448 (1979);
NLRB v. J. Weingarten, Inc., 420 U.S. 251 (1975).

2Weingarten, 420 U.S. at 262.

that the Weingarten right be restricted to
employees represented by unions and therefore

‘expanded the right to include non—umon

employees

As of this wrltmg, there has been no judicial
decision in the Materials Research case. How-

‘ever, in a companion case, the Ninth Circuit

denied enforcement of an NLRB order that a
discharged non-union employee be reinstated
where, in a Weingarten situation, he requested
that “any co-worker” be present to witness his
disciplinary interview,®® The court based ‘its
decision on the fact that arequest that any other
co-worker be present did not represent con-
certed activity. The court restricted its holding
to the facts in the case and specifically stated
other facts may represent concerted activity.®
However, the Third Circuit, dealing with the
same issue, ordered enforcement of an NLRB
decision holding that a non-union worker was
entitled to representation at a Weingarten
investigation.?® Given this split among the fed-
eral circuits and the sensitivity of the issue, the
Supreme Court may ultimately resolve this
question.

The right to engage in concerted activity has
been protected in the past in situations where no

‘union was present in the employment environ-

ment.? Policy considerations seem to favor a
finding that an employee’s right to the assist-
ance of a fellow worker in a Weingarten inter-
view should not depend  on the presence or
absence of a union. Given the proper fact situa-
tion establishing concerted activity, the
Supreme Court would probably enforce an
NLRB order recognizing a Weingarten right in
a non-union environment. The closer question is
whether the Supreme Court would enforce the
right to representation absent “concerted activ-
ity,” which the NLRB seems to feel is justified.

“‘#Dupont deNemours & Co. v. NLRB 707 de 1076 (9th

Cir. 1983.)
Jd. at 1079.
35See DuPont v. NLRB No. 82-3363 (3d Cir. Dec. 29, 1983).

%6See, e.g.,, NLRB v. Washmgton Alummum Co.,870U.8.9
(1962).
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Conclusion

Given the state of the law in the private sector,
one must still consider that in the federal sector
the right created by the CSRA is clearly
designed to protect the union’s right to be a

representative as opposed to the employees’

right to be represented. As noted earlier, a
union must represent all employees in the bar-
gaining unit whether or not they are union
members; therefore, the Materials Research
situation would only arise in the federal sector
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when an employee is not in a bargaining unit.
However, significant public policy considera-
tions, such as ‘unequal treatment between
employees-in the private sector and employees
in the federal sector that originally led Congress
to create the right for federal employees, and
the fundamental fairness of allowing employees
to protect themselves, may well cause Congress
to reconsider its original position that Wein-
garten is a union right in the federal sector and
expand it to include all employees,- whether or
not they are in 2 bargaining unit. ‘

Strike Activity in the Federal Sector: The Management Response

Captam Gregory T. Einboden, USAR
Attorney-Advisor, OSJA, Fort Huachuea, AZ

Introduction

In 1976, candidate Jimmy Carter promised
that, if elected, he would initiate a complete
overhaul of the federal civil service. Two years
later President Carter made good on that prom-
ise, signing into law the Civil Service Reform
Act of 1978,! which became effective in Janu-
ary, 1979. Under the new law, federal labor-
management relations for the first time-had a
statutory foundation, in contrast to prior
reliance on the provisions of several executive
orders.2 In many respects, the federal statute
parallels comparable congressional enactments
governing private sector labor-management
relations. Perhaps the most significant differ-
ence, however, is the absolute prohibition of
strikes by organized labor in the federal sector.

Strikes in the federal sector were prohibited
long before the passage of the Civil Service
Reform Act. The principal case on point is Uni-
ted Federation of Postal Clerks v. Blount.® The
court inthat case emphasized that Congress had

1Pub. L. No. 95-454, 92 Stat. 1111 (1978)(codified at 5 U.S.C.
§ 1101 (Supp. II 1978)).

zExec. Order No. 11,491, 3 C.F.R. 861 (1966-1970
Compilation).

3325 F. Supp. 879 (D.D.C.), aff'd, 404 U.S. 802 (1971).

an obligation to ensure that the machinery of
the federal government continued to function at
all times without interference. Prohibition of
federal sector strikes was a reasonable imple-
mentation of that obligation. Congress has pro-
vided specific statutory authority as well. b
U.S.C. § 7311(3) prohibits the acceptance or
holding of federal employment by any person
who “participates in a strike...against the
government of the United States....” Persons
who participate in a strike against the federal
government are subject to eriminal prosecution
under 18 U.S.C. § 1918, with possible penalties
ranging from a $1000 fine to imprisonment for a
year and a day, or both. Furthermore, upon the
acceptance of federal employment, employees
are required to take an oath negating their
intention to participate in a strike.

Strike Activity: What Is It?

Unfortunately for attorneys who practice in
the area, Congress did not provide the labor
practitioner with a definition of what conduet
constitutes a “strike.” Section 7116(b) of the
Civil Service Reform Act, in discussing an
unfair labor practice for a labor organization,
provides that it is an unfair labor practice for a

4See 5 U.S8.C. § 3333 (1976).
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labor organization “to call, or participate in, a
strike, work stoppage, or slowdown. . .or tocon-
done any activity described in subparagraph
(A) of this paragraph by failing to take action to
prevent or stop such activity....”® Substan-
tially the same provision concerning strikes was
included.in Executive Order 11,491, the prede-
cessor to the new Act. Like the executive order,
the Act provides that any labor organization
which by “omission or commission has willfully
and intentionally, with regard to any strike,
work stoppage or slowdown, violated section
7116(b)X7) of this title” shall upon sucha finding
by the Federal Labor Relations Authority have
its exclusive recognition status revoked or be
subject to other disciplinary action.® Nowhere
in these sections nor in the definitions section of
the Act, section 7103, are the terms “strike,”
“work stoppage,” or “slowdown” defined. The
legislative history of the preceding passage of
the Act is also silent on this point.

 Congress has addressed the issue, however,

albeit in a different context. The unfair labor
practices section of the new Act closely parallels
the unfair labor practices section of the Labor-
Management Relations Act of 1947, the com-
parable private sector statute.” That statute
does define the term “strike,” and it is a rela-
tively broad definition. A strike includes “any
strike or other concerted stoppage of work by
employees. ..and any concerted slowdown or
other concerted interruption of operations by
employees.”® Note that this congressional enact-
ment includes slowdowns as well as the “con-
certed interruption of operations by employees”
under the broad umbrella of a “strike.”

If the labor counselor considers a “concerted
mterruptlon of operations” as the test, it is easy
to classify heretofore unpunished (or at least
unconsidered) activity as strike activity. For
example, concerted employee tardiness or
unauthorized extensions of rest periods may
involve a congerted interruption of operations.

% U.S.C. § 7LI6(XTXA), (B) (Supp. 11 1978).
% U.S.C. § 7120(f) (Supp. II 1978).

129 U.S.C. §8 141-187 (1976).

29 U.S.C. § 142(2) (1976).
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A concerted “sickout” is another such activity,
and at least one court has considered such activ-
ity akin to a strike.® In.NLRB v, Insurance
Agents’ International Union,)® the umon mem-
bership, among other things, refused to solicit
new business, to comply with company report-
ing procedures or perform customary duties in
the office, and deliberately absented themselves
from_special conferences arranged by their
employer The Supreme Court concluded that
these were “slowdown” tactics. The Court also
alluded to the “economic pressure” exerted by
labor and seemed to equate this type of eco-
nomic activity with more overt strike action.

The Federal Labor Relations Authority
addressed the issue in AFGE Local 3369 &

. Soctal Security Administration.!! In this case,

approx1mately forty union employees met on
the morning of 256 May 1978 and decided thatat
2 P.M., the same day, they would file a griev-
ance with management by confronting the of-
fice manager at his office to protest the terri-
ble physical conditions at the building. As
planned, at. 2 .P.M. approximately sixty
employees left their work stations-and accom-
panied two union leaders to the manager’s
office. The union leader told the district man-
ager that this action constituted a formal pro-
test. Management responded: by telling the
employees involved that they would be held
responsible for their actions and that discipli-
nary action would be taken. He then told them to
return to their desks. They did so, and the ad-
ministrative law judge found that the whole in-
cident lasted only three to six minutes.

Six months later the Social Security Admin-
istration filed a complaint alleging that the

‘union engaged in an unfair labor practice by

leading employees in an unauthorized work
stoppage.'? The administrative law judge con-

%Air Transport Ass'n of America v. Professional Air Traffic
Controllers Organization (PATCO), 594 F.2d 851 (2d Cir.
1978), cert. denied, 441 U.S. 944 (1979).

. 10361 U.S. 477 (1960).

114 F.L.R.A. 22 (1980).

12Because the action arose prior to the effective date of the
Civil Service Reform Act, the complaint alleged a violation
of section 19(b)4) of Executive Order 11,491.




cluded that there was nodefinition in Executive
Order 11,491 of the types of conduct that consti-
tuted a strike or work stoppage. He then consid-
ered several private sector cases before the Na-
tional Labor Relations Board (NLRB) that
dealt with no-strike provisions and concluded
that a cessation of work constituted a strike
when it was designed fo protest working condi-
tions or was designed to bring pressure upon an
employer. Recognizing that he was not bound
by private sector decisions, he nevertheless
decided that the rationale of those cases should
be followed. If the activity was designed to
bring pressure upon management, it was pro-
scribed. The Federal Labor Relations Author-
ity agreed and ordered the union to cease and
desist from encouraging or engaging in such
activity or condoning such activity by falhng to
take affirmative actlon to stop it.

Although the decision here must be tempered
somewhat by the fact that it was brought under
the “old” executive order, it nevertheless points
to the adoption of a rather broad definition of
the term “strike” by the Federal Labor Rela-
tions Authority.

A more recent case which specifically dealt
with the statute is AFGE Local 1557.33 In this
case, the union met with management todiscuss
an employee’s desire to transfer. The transfer
was not granted and the union steward, in retal-
iation, ordered his employees to “work to rule.”
Many of the employees approached urged oth-
ers, in turn, to follow the same course. The
employees subsequently engaged in this con-
duct. The General Counsel, Federal Labor Rela-
tions Authority, found that the steward’s call to
“work to rule” was a slowdown within the mean-
ing of the statute and concluded that the statute
does not necessarily require 2 formal, highly
organized strike effort to constitute proscribed
activity. It was clearly understood by the
employees that the “work to rule” call meant
that they were to reduce their efforts and their
production. The union, through its official, had
condoned a slowdown in violation of the statute.
The General Counsel determined that such con-
duct was an unfair labor practice.

1381 Fed. L. Rel. Rep. (L. Rel. Press) 1-3033 (June 30, 1981).
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The admiinistrative law judge and the
Authority chose to rely upon NLRB decisionsin
AFGE Local 8369 & Social Security Adminis-
tration in determining what conduct constitutes
a strike. The labor counselor can glean addi-
tional ‘authority by examining state and local
public . sector statutes and case law. Nearly
every state proscribes strike activity by certain
classes of public employees, and numerous
states have statutes with very specific defini-
tions as to what constitutes a strike. For exam-'
ple, the Ohio Revised Code defines a strike as

[t]he failure to report for duty, the willful
absence from one’s position, the stoppage
of work, or the abstinence in whole or in
part from the full, faithful, and proper per-
formance of the duties of employment, for
the purpose of induecing, influencing, or
coercing a change in the conditions, com-
pensation, rights, privileges, or obliga-
tions of employment, or of intimidating,
coercing, or unlawfully influencing others
from remaining in or from assuming such
public employment.!4

The Mlchlgan statute varies only shghtly

‘"Strlke” means the concerted failure to
report for duty, the wilful absence from
one’s position, the stoppage of work, or the
abstinence in whole or in part from the
full, faithful, and proper performance of
the duties of employment, for the purpose
of - inducing, influencing, or coercing a
change in the conditions, or compensation,
or the rights, privileges, or obligations of
employment 16

Note that both of these statutes, which arefairly
typical of state laws defining the term “strike,”

include “abstinence in whole or in part from the
full, faithful, and proper performance of the
duties of employment” as strike activity. With
such a broad definition, it is not too difficult to
envision several types of employee actions
which meet the technical definition of a
“strike,” provided that such activity is designed
to “induce, influence, or coerce a change in

140Qhio Rev. Code Ann. § 4117.01(A).
15Mich. Comp. Laws § 423.201(a).

e
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working ‘conditions.” Some state laws do not
define the term “strike;” although that same
state may proseribe its occurrence in the public
sector. In such instances, case law generally
provides a definition. In Wilmington v. General
Teamsters Local Union 326 & International

Brotherhood of Teamsters,’® the Delaware:

Supreme Court defined “strike” as “some ‘con-
certed action’ or ‘combined effort’ by a group
which is designed to exert pressure upon an
individual or entity or accede to certain
demands.™? Note that both the Michigan stat-
ute and the Delaware Supreme Court stress
concerted group action.

. - Sanctions Against the Union

Under the Act, sanctions for strike activity
are severe for the offending employee organiza-
tion. In Professional Air Traffic Controllers
Organization & FAA.® the Federal Labor
Relations Authority agreed with the finding of
the administrative law judge that the Profes-
sional Air Traffic Controllers Organization
(PATCO) had willingly and intentionally vio-
lated section 7116(b)}7)A) of the Act by calling
and participating in a strike at Federal Avia-
tion Administration facilities. There was no
issue as to whether or not the union activity
constituted a strike; the union had character-
ized the activity as a strike from itsinceptionon
3 August 1981. The Authority, relying on sec-
tions 7103(a)(4XD) and 7120(f) of the Act,
revoked PATCO’s status as the exclusive
employee representative and held that PATCO,
as of the date of the decision, was no longer a
labor organization within the meaning of the
Act.’? The Authority cited the legislative his-
tory. of the Act to conclude that revocation of
union certification was required where the
union had called, participated in, and condoned
strike activity. Only where the union had made
efforts to prevent or stop the strike activity

could the Authority consider other forms of dlS-

ciplinary action.?®

1632] A.2d 123 (Del. 1974). .

vId, at 126.

187 F.L.R.A. 10 (1981).

19S¢e 5 U.S.C. §§ 7103, 7120 (Supp. IT 1978)..
205 11.S.C. § 7T120(f(2) (Supp. II 1978).

In the event of a strike, there are statutory.

procedures available to the government to
enforce the unfair labor practice provisions of
the statute. b U.S.C. § 7118(a) provides that
upon the receipt of an unfair labor practice
charge, the General Counsel of the Federal
Labor Relations Authority must investigate the
charge. Based on the investigation, the General
Counsel must decide whether or not to issue a
complaint. After a hearing and findings of fact,
the Authority is authorized to issue a cease and
desist order against any unfair labor practice.?!
5 U.S.C. § 7128 provides for the judicial review
of final orders of the Authority. Federal district
courts are also provided enforcement powers.

The government may feel that it does not have
tlme to pursue this somewhat cumbersome
enforcement procedure Where national secur-
ity is involved, or where public safety is con-
cerned, the government may want to pursue
immediate equitable relief in the federal dis-
trict courts. Such was the situation in United
States v. PATCO.%2 On 30 July 1980, the presi-
dent of the PATCO local at Chicago’s O'Hare
Airport wrote the Federal Aviation Adminis-
tration demanding, inter alta, that the FAA
provide an immediate $7500 bonus to each air
traffic controller. Because of the complexity of
the O’Hare operation, the union also wanted the
O’Hare facility to be upgraded to a level five
facility. The union allowed the FAA ten days in
which to grant its requests or the air traffic
controllers at O’'Hare would “withdraw their
enthusiasm.”? The F AA responded by warning
PATCO of its statutory obligation not to strike
and stated that it considered the union letter a
threat of an illegal job action.

Beginning on 6 August 1980 and continuing
for ten days, the air traffic controliers at O’'Hare
participated in a work slowdown. On 17 August
1980, the United States petitioned the local fed-
eral district court for a temporary restraining
order. It was issued, and the following day the
U.S. requested a preliminary injunction.
Instead, the court granted PATCO’s motion to

215 U.S.C. § 7118(a)7) (Supp. II 1978).
2653 F.2d 1134 (Tth Cir. 1981).
2]d. at 1136. .




dismiss the suit reasoning that title VII of the
Civil Service Reform Act vested exclusive juris-
diction over strike activities by federal
employees in the Federal Labor Relations
Authority. The court was thus without any
authority to grant injunctive relief.

The Seventh Circuit disagreed with the dis-
trict court regarding the exclusiveness of the
title VII remedy, Citing the time-consuming
unfair labor practice enforcement procedures,
the court concluded that: “While the Govern-
ment is waiting for the FLRA to follow this
procedure, the employees could be out on strike.
Such a result is not consistent with the goal of
‘an effective and efficient Government ' 724 The
court added:

An intentional slowdown or strike by air
traffic controllers at O'Hare Airport is too
fraught with dire consequences to the pub-
lic to confine the United States to the
procedures set out in Title VII. Policy con-
siderations dictate that the Government be
able to consider whether more prompt
relief can be afforded by an alternative
procedure.?

The court concluded that the United States
could enforce the no-strike provisions of §
U.S.C. § 7311 by seeking injunctive relief in the
federal district courts pursuant to 28 U.S.C. §
1345.%

~ Criminal Sanctions Against Employees

As noted, strike activity by federal employees
has been made criminal by 18 U.S.C. § 1918.
Until the celebrated air traffic controllers’
strike in 1981, there had been no prosecutions
under the statute. Of the approximately 13,000
air traffic controllers who participated in the
nationwide work stoppage, the Department of
Justice authorized 78 prosecutions. One such
reported  prosecution is United States v.
Amato.?” Amato and codefendant Maimone

#]d. at 1138.
=[d. at 1140.

26See also Air Transp. Ass nof Americav.PATCOQ,667 F.2d
316 (2d Cir. 1981).

27534 F. Supp. 1190 (E.D.N.Y. 1982).
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were prosecuted under 5 U.S.C. § 7311 and 18
U.S.C. § 1918(8) for participating in the air traf-
fic controllers strike. Both were PATCO offi-
cials: Amato was the president of the local and
Maimone was a past president. Both asserted
that they were the victims of prohibited selec-
tive prosecution. It was undisputed that Depart-
ment of Justice policy was to prosecute the
strike leaders.

The court considered the selective prosecu-
tion defense in light of the Second Circuit deci-
sion in United States v. Berrios.2® In order to
establish the defense, Amato was required to
prove that he was, in fact, singled out for prose-
cution, and that the government’s selection of
him for prosecution was based upon some dis-
criminatory factor or done in bad faith. The
court dismissed the defense, reasoning that
there was no impermissible classification. It
was permissible, according to the court, for the
United States to prosecute strike leaders who
were not necessarily PATCO officials. The
court concluded that the status of a person as a
union official or as a strike leader should not
immunize him from prosecution under 18
U.S.C. § 1918(3)..

Despite the fact that there had been no prior
prosecutions under the statute, the court con-
cluded that 18 U.S.C. § 1918(8) was clearly a
criminal statute that provided for criminal
penalties. The statutory restriction on striking
was not void for vagueness, as asserted by the
defendants. The court concluded:

It . is -absolutely - clear that .a federal
.. employee who strikes still forfeits his or

her right to employment under Section

73811 and may be prosecuted under 18

U.S.C. 1918. It is equally clear that alabor

union that participates in such a strike
~may still be prosecuted as well under 18
" US.C. 2(a)29 .

- On-virtually the same facts, the U.S. Dlstrlct
Court for the District of Colorado granted a

28501 F.2d 1207 (2d Cir. 1974).

2% Amato, 534 F. Supp. at 1201. 18 U.S.C. § 2(a)(1976) states
that “whoever commits an offense against the United States
or aids, abets, counsels, commands, induces or procures its
commission, is punishable as a principal.”
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motion to dismiss the prosecution of the defend--
ant and three.codefendants in United States

v. Haggerty?® where the selective prosecution
defense: was raised' by appellants. The court
found that 'a list of ‘potential defendants was
prepared by the Department of Justice and sub-
mitted to all local U.S. Attorneys even before
the air traffic controllers strike began. No dis-
cretion was provided local U.S. Attorneys to
develop cases against other strike participants.

Based on this evidence, the court concluded that
1mproper selectlve'

there was, in fact,

prosecutlon

- Despite the result in Haggerty, it is clear that
the courts will entertain prosecutions under 18
U. S C. §.1918(3).. : ‘

Adverse Actlons

In addmon 1o the very onerous criminal sanc-

tions which may be imposed, the- federal
employee who participates in an illegal job
action will, in almost every case, be removed
from federal employment. In Schapansky v.
FAA S the appellant was removed from his
position as a GS-14 air traffic control specialist
because of his alleged participation in a strike
against the federal government from 3 to 5
August 1981. The appellant conceded that he
had not been at work on the days in question, but
contended that his voluntary absence was a

“legal protest” and that he thought that the

PATCO lawyers “would take care of it.” In an

appeal to the Merit Systems Protection Board,

the presiding official concluded that the appel-

lant’s contention ‘that he was unaware of the

strike and did not intend to partlclpate initwas
“incredible.” :

of partlcular interest to labor. counselors is
the Board’s conclusion that the agency properly
relied on the crime provision of 5 U.S! C. §
7513(b) to waive the thirty day period of
advance written notice of an adverse action. The
statutory provision. states ' that an employee
against whom an action is proposed is entitled to
at least thirty days advance written notice
“unless there is reasonable cause fo believe the

”528 F Supp I286 (. Col 1981)

31No. DA075281F1130 82 Fed. Ment System Rep. (L Rel.
Press) 7047 (Oct. 28, 1982). ‘

employee has committed a crime for which'a
sentence of 'imprisonment may be
imposed.,..”® The Board, citing 18 U.S.C. §
1918, which provides that participation in-a
strike against the United States is a felony, con-
cluded that since the appellant was absent from
work and was one of the picketers, the agency
could have reasonably believed that the appel-
lant committed a crime for which imprison-
ment might be imposed. The agency’s
invocation of the crime provision of 5 U.S.C. §
7513(b)(1) was thus justified.

The Board refused to mitigate the penalty
by applying the standards enunciated in Doug-
las v. VA.3 In Douglas, the Board concluded
that it had the authority to review the impased
penalties and to mitigate those which were
clearly ‘excessive or. dxsproportlonate to the sus-
tained charges. Here the Board concluded that

the text of 5 U.S.C. § 7311(3) could be read to

require removal as to the mandatory penalty for
individual federal employees who participatein
a strike. Thus, the agency’s imposition of the
removal penalty could not be deemed to be
clearly excessive or disproportionate to a sus-
tained charge of striking. The Board sustamed
the removal of the appellant.

Employee Defenses

Commonly, the disciplined employee will
argue that his or her strike participation was
involuntary. Oftentimes, the employee alleges
that he or she was afraid to cross a picket line, or
that his or her family was threatened with phys-
ical harm. In Jokhnson v. FAA,?% the Merit Sys-
tems Protection Board considered the coercion
defense. The appellant, a GS-14 air traffic con-

trol speecialist, was removed from his position

based on his participation in astrike againstthe
government in violation of 6 U.S.C. § 7311 and
18 U.S.C. § 1918 and for being absent without
leave. The appellant had participated in the air

.traffic controllers nationwide strike in August

1981.

525 U.S.C. § 7613(b) (Supp. II 1978).

3No. 075299006, 81 Fed. Merit System Rep (L Rel Press)
(Apr. 1981), !

34No. DC075281F 0998, 83 Fed. Merit System Rep. (L Rel.
Press) 7050 (Nov. 10, 1982). .

Iy .




The appellant did not deny his strike partici-
pation. He testified that he could not report to
work because he feared retaliation against him-
self and his family. He stated that during the
summer of 1981 he had suffered various per-
sonal problems which left him poorly equipped
to deal with union pressure. He was also dis-
turbed by the menacing manner of another con-
troller when he told that controller in June that
he could not personally support a strike. After
the strike began, he called his supervisor and
asked him when he could return to work. The
supervisor told him that he could return for an
oral interview, but the applicant refused to
return at a time when the pickets were at the
fac1llty gate. During the strike, he made plans
to move his family to another location for their
protection.

The presiding official concluded that the
appellant involuntarily absented himself from
work because he feared for his personal safety
and the safety of his family. He ordered the
removal action canceled.

The Board disagreed. The employee was
required to demonstrate, by a preponderance of
the evidence, that his failure to report for work
was the result of a threat or other intimidating
conduct directed toward him which was suffi-
cient to instill in him a reasonable fear of physi-
cal danger to himself or others, which a person
of ordinary firmness would not be expected to
resist. The Board rejected the test urged by the
agency, i.e., that because a strike against the

government was a crime under 18 U.S.C. §
1918, the Board should adopt the generally

accepted standard for duress in eriminal cases.
That test provides that duress is a defense only if
the actual or threatened force would induce a
well-founded fear of impending death or serious
bodily harm from which there was no escape
short of engaging in the otherwise unlawful con-
duct. Also rejected were the tests sometimes
used in civil cases, i.e.,, threats of damage to
property, interference with business, and other
forms of economic compulsion. The Board con-
cluded that a stricter standard was required of
a federal employee attempting to refute a

charge of participation in a strike against the

government; the severity of a federal employee’s
participation in a strike against the government
justified the stricter standard. The Board con-

‘DA Pam 27-50-138

cluded that the moral exhortations, overheard
statements, and generalized threats did not
establish the appellant’s coercion defense. John-
son’s removal was sustained.

Subsequent Board decisions have stressed the
requirement of fear of direct physical harm in
establishing the defense of duress. In Hanson v.
Dep't of Transportation,® the appellant, an air
traffic controller, testified that on 5 August
1981, an unknown person telephoned his resi-
dence and told his wife that their house would be
burned down if the appellant crossed the picket
line. As he approached his duty site the follow-
ing day, he observed the strikers damaging cars
that neared the picket line; he returned home.
The presiding official sustained his removal but
the Board reversed, concluding that the cumu-
lative effect of the indirect threats of physical
harm and the direct threat to his wife was suffi-
cient to intimidate a person of reasonable
firmness. -

In Clark v. FAA® the Board concluded that
the coercion defense had not been established.
The appellant had heard or observed general
threats; but none were spe01f1cally directed at
her. The Board sustained her removal. In Con-

mors v. Dep’t of Transportation,® Connors was

threatened with certain reprisals if he failed to
cooperate with the air traffic controllers’ strike
activity. Specifically, he was employed as a
trainee and his instructors threatened to pre-
vent his graduation to a full performance level
unless the appellant cooperated in the strike.
The Board sustained his removal. A fear of jeop-
ardizing personal career advancement does not
establish the coercion defense.

Speech Encouraging Strike Activity

In a case where management cannot prove
direct strike participation, it may nonetheless
be able to sustain an employee removal based on
the employee’s vocal encouragement of strike
activity. An example of the Merit Systems Pro-

%No. CH075281F1758, 83 Fed. Merit System Rep. (L. Rel.

. Press) 5218 (Aug. 17, 1983).

%No. BN075281F0313, 83 Fed. Merit System Rep. (L. Rel.
Press) 5183 (July 29, 1983).

No. DC075281F0925, 83 Fed. Merit System Rep. (L. Rel.
Press) 5185 (Aug. 1, 1983).
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tection Board’s rather rigid, but appropriate,
attitude toward, illegal strike activity can be
found in Brown v. FAA.% The appellant, a GS-
15 air traffic control specialist, appeared on the
ABC news program “Nightline” on 4 August
'1981. He was identified on that program as an
FAA supervisor. On that program he addressed
the viewing strikers and stated, “I'm so happy
that you're together—stay together please—
_because if you do you win.” The appellant was
‘removed based on this language which, accord-
ing to the agency, amounted to an “approval of”
and “support for” the air traffic controllers’
strlke ‘

The Board cited the Supreme Court case of
Pickering v. Board of Education® to conclude
that whether or not a public employee’s speech
is constitutionally protected depends on strik-
.ing a balance between the interests of the citizen
- and the interests of the government. In Connick
v. Myers,*® the Supreme Court elaborated on its
decision in Pickering. When public employee
discipline is involved, first amendment protec-
tion for public employee speech extends only to
speech on matters of public concern. The Board,
relying on Pickering and Myers, concluded that
while Brown’s speech involved an issue of public
concern, the form and the content of his speech
limited its first amendment protection. The
"remarks were clearly directed at striking con-
trollers and the speech did not contain any infor-
mation regarding the strike which could be
interpreted as being of any significant interest
to the public in terms of either air safety or the
‘issues involved. In fact, the remarks encour-
aged the continuation of an illegal act that had
caused a national emergency. Because the
speech was only remotely related to the publie
concern, Brown’s speech was entitled to only
limited first amendment protection.

%No. NY075281F 1457, 83 Fed. Merit System Rep. (L. Rel.
Press) 7028 (May 19, 1983).

3391 U.S. 563 (1968).
40103 S. Ct. 1684 (1983).

e

. Applying - Pickering, the Board considered
what impact the appellant’s speech had on the
government’s interest in fulfilling its responsi-
bilities to the public. The deciding official testi-
fied that the appellant’s remarks had created
the impression that management supported the
strike. He believed that the appellant had acted
contrary to management interests and thus
Brown could no longer function as a manager in
the future. The Board agreed. The speech, par-
ticularly in the context in which it was deliv-
ered, encouraged and heartened the strike

. participants at a time when the public interest

required that they return to work. His remarks
were made at the time of a national emergency
and they. contradicted the orders of the Presi-
dent and high level agency officials. Brown’s
speech was contrary to his obligation as asuper-
visor to assist the agency in its efforts to fulfill
its mission. His removal was sustained.

The Board'’s decision mﬁst be tempéred some-

.what by the fact that the appellant was

employed in a supervisory capacity. Whether
the result would be the same where a lower-

level non-supervisory employee is involved is
‘questionable. Nevertheless, the Board sanc-
“tioned a removal for off-duty conduct which did

not involve acétual strike partxclpatlon
. Conclusion

It is clear that federal managers carry a
loaded gun when strike activity is the target.
Not only is union strike activity an unfair labor
practice—it is also the death knell of the union.
Sanctions against individual employees are
similarly onerous. Unlawful strike activity and

‘strike participation prohibits a broad range of

employee activities. The government labor
counselor should realize this when dealing with
work stoppages or slowdowns, or anythmg that
encourages these activities.
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Data Base Management Systems: A Primer on Computerized Information
Management and How It Can Be Used in the JAGC’s Practice

Captain Michael L. Stevens
OSJA, Sixth United States Army
Presidio of San Francisco, CA

A universal feature of all organizations is the
need to keep track of information in a system-
atic, organized manner that allows quick and
easy access of the information. A typical staff
judge advocate (SJA) office manually main-
tains files and records on a myriad of subjects,
including courts-martial, legal assistance ap-
pointments, bar lists, and administrative law
opinions. Managers can now use microcomput-
ers to make the task of maintaining record keep-
ing systems easier and more useful. '

Computer programs are now commercially
available which can facilitate information man-
agement at the local SJA office; these are called
data base management systems (DBMSs). They
are also called data base managers or file man-
agers. A data base is nothing more than a collec-
tion of information which is maintained on a
permanent magnetic storage medium, e.g., hard
disks or floppy diskettes. The data base man-
ager is the program which allows the user to
create, organize, retrieve, and manipulate the
data contained therein.

A data base management system for comput-
ers employs the basic organizational concepts
utilized in manual record keeping systems, but
couples with it the speed and accuracy of a com-
puter. Consequently, a computer cannot be
expected toorganize an already chaotic manual
record keeping system whose central problem
involves poor organization or sloppy data main-
tenance and updating. The computer allows the
record keeping process to be accomplished in a
faster and more efficient manner and is only as
good, and accurate, as the information in the
data base.

A good example of a manual record keeping
system whose organization and structure is eas-

‘ily convertible toa DBMS is the Uniform Filing

System for Filing Administrative Law Opin-
tons. This manual system was developed several
yvears ago and has been used extensively in the

field and at the Office of The Judge Advocate
General.!

A Summary of the Manual System for
Filing Administrative Law Opinions

The process of writing and storing an admin-
istrative law opinion begins with the initial
request for the opinion, involves several inter-
mediate steps, and ends with the filing of the
opinion and the concommitant creationof a top-
ical index card. The topical card file is main-
tained separately from the formal written opin-
ion and consists of index cards organized by the
topic or subject matter of the opinion.2 Each
index card references the case number assigned
to the opinion and contains the topic and/or sub-
topic of the opinion as well as the date of the
opinion and a digest summarizing the contents
of the opinion. The opinions are filed or mdexed
by case number for easy reference.

The keystone to this manual system is the
topical card file. A typical search involves the
user leafing through each of the index cards
under the topic to be researched and scanning
the digests for relevancy. The case numbers of

‘relevant opinions are noted and the opinions are

then retrieved from the file cabinet. The topical
card file is indexed by topic, the opinion file is
organized by case numbers, and the two files
are cross-referenced by case number. The opin-
ions are maintained separately since it would be
extremely cumbersome to directly use an opin-
ion file indexed by topic as each file would have

1See U.S. Dep’t of Army, Pamphlet No. 27-21, Military
Administrative Law Handbook, paras. 8.9-.10 (C4, 15 May
1980); Lane, A Uriform System for Administrative Law
Opinions, The Army Lawyer, Sept. 1972, at 10.

2See DA Pam 27-21, app. 8-A. These topics form the back-
bone for organizing the administrative law opinions of The
Judge Advocate General and should be used in the field as
well to provide uniformity throughout all levels of JAGC
practice.
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to be physically removed and scanned for rele- -

vancy. Such a process would be not only time-
consuming but would contribute to misfiled
opinions because they would be constantly re-
moved and refiled in the course of every search.

DBMS Coneepts as Applied to
the Filing of Administrative Law Opinions

The Uniform Filing System for Administra-
tive Law Opinions brings into focus the basic
data base management concepts needed for
creating an effective storage and retrieval sys-
tem. Just as the opinions themselves cannot be
directly indexed and accessed in the manual
system due to space limitations, neither can the
opinions be directly maintained by the comput-
er due to its physical storage limitations. A
single floppy diskette could store no more than
150 pages of opinions. Consequently, the opin-
ions must still be stored separately in a file
cabinet. However, the topical card file is a
prime candidate for conversion to automated
information management. ‘ :

The manual topical card file has already been
organized by topic for optimum manual retriev-
al, and the automated topical card file will pro-
ceed on similar grounds so that the conversion
process requires minimal change. When data
base terminology is applied to our manual sys-
tem, we refer to the topical card file as our data
file or data base which consists of a set of index
cards or records. Each index card or record
contains pre-set categories of information, i.e.,
fields, such as topic, subtopic, case number, date
of opinion, and a digest or summary of the opin-
ion, Appendix I is an example of a topical card
file used in‘the manual system.

In our data base, the various fields define the
structure of every record in the file. Unlike the
topical card file where extra notes can be jotted
down on the card, our data base is moderately
inflexible. Each record will have the same
number, name, and size of fields which can only
be changed by modifying the structure of the
entire data base. Increasing the size or number
of fields will not only have a ripple effect
throughout the entire data base, but the fields
may only be changed in strict accordance with
the DBMS instruction manual or you run the
risk of erasing the entire data base. This latter

possibility emphasizes the cardinal principle of
maintaining back-up or archive copies of your
data files to avoid the necessity of recreating an

- entiredata base which was accidentally erased.

Each field possesses basic structural charac-
teristics reflecting its type, size, and title. Three
common field types are character, numerie, and
logical. Character or alphanumeric fields con-
tain information consisting of letters, numbers,
or symbols. A numeric field contains only
numbersand is prlmarlly used for calculations.
The logical field is similar to a toggle switch
indicating either a true or false status. Charac-
ter fields will be used to store all the information
used by our data base. The size or length of the
field reflects the maximum number of charac-
ters that the field can hold. Each field must be
titled or labeled for identification and internal
control purposes by the DBMS. Appendix 2 is
an illustration of this process.

Some fields in a file serve special functlons
such asa unique key and an index key. A unique
key field is established whenever the user wants
to insure that there are no duplicate'entries. An
indexed key field or fields is the field selected
for indexing the data base. In our example, the
only unique key would be the case number, and
the data base would be indexed alphabetically
by topic and subtopic. The index key is used to
create a separate index file that works in con-
junction with the data base. This index file is a
list of field selected for indexing and a “pointer”
to the corresponding data base record. The
index file is then maintained in alphabetica]
order while our corresponding data file remains
unchanged. Although this may sound more
complex than necessary, the process.is trans-
parent tothe user as the index file is created and
maintained automatically by most DBMSs
when new records are added or old records
deleted.

Creatmg the Data Flle

N o commercial software is currently availa-
ble off-the-shelf that would allow us to run our
topical card file data system. Nor is there every
likely to be any off-the-shelf software designed
to satisfy any of the specialized information
.management needs of a field SJA office. How-
ever, many general purpose DBMSs are availa-




ble which would allow the creation of a comput-
erized filing system. The difficulty in ereating a
special use data base by using a general purpose
DBMS will vary with the sophistication and
power of the program. Unfortunately, it seems
that a software program’s difficulty of use is
often directly proportional to the ability of the
software to manage the data base, and these
programs usually ecome in the form of “menu
driven” or “command driven” packages. A menu
driven DBMS is generally user friendly and
requires less computer expertise to operate
than a command driven program because the
command-driven DBMS usually requires know-
ledge of the program’s particular command
language and sytax.

In creating the data base file, you will first
have to define the file structure. The first step is
to name the data base file, e.g. ADLAW and to
select the number of fields per record. Then the
fields must be further structured. as to title,
type, and size. The title will consist of a recog-
nizable name, e.g., TOPIC, SUBTOPIC, DATE,
DIGEST, CASENUMBER. The field size or
length will normally be determined by the max-
imum size of the information that is likely to be
inserted therein. The size selected should be
reasonable, taking into consideration the max-
imum capacity of your floppy diskette. For
example, if each record consists of five fields
totalling 500 characters (or bytes), and your
floppy diskette can hold a maximum of 360 kil-
obytes of information, then you are limited to
maintaining a maximum of 720 records
(360,000/600) per diskette. Space limitations
can sometimes be minimized by judicious selec-
tion of data fields and field lengths or by using
variable codes in our topic and subtopics such as
“NAFI” to represent the topic “Nonappro-
priated Fund Instrumentalities.” While this
short-cut decreases the ease of access, the ad-
vantages of a four- or five-character field over
afifty-character field can result in a substantial
saving of diskette storage space in a large data
base. Appendix 3 is a facsimile of an automated
topical card file. ,

Additional fields could be created to increase
the power of our data base to reflect information

normally placed on the opinion cover sheet, .e.g.,

whether the opinion is used for policy or conven-
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ience purposes. Here a one character field could
be created to contain a one-letter code of “P” for
policy and “C” for convenience. An additional
field could be created for storing key descrip-
tive words or phrases to further identify the
opinion beyond the topic or subtopic. This field
could then be searched later for a special phrase
or partof a phrase rather than using the topie
index and scanning each digest thereunder.
This search capability will be dlscussed in more
detail later.

The final step is to create your key field for
indexing purposes. As indicated earlier, the log-
ical choice for the computer file would be the
topic and subtopic fields.

Entering Data

Once the file has been created, e.g., ADLAW,
with the appropriate fields, you are now ready
to enter the information contained on each
index card. Selecting the DBMS data entry
function will display screen prompts to assist
the user by indicating the nature and type of
information that is to be entered. The user then
enters the data from as many cards as he or she
wishes. The data entry function can then be
accessed later as the need arxses to enter new
oplmons or cases.

The data entry process is facilitated by inter-’
nal controls and program checking to prevent
the user from entering more information than
the field can hold or inserting letters in a
numeric field. A good tool to assist the user is the
screen format function which allows the screen
to be arranged in a fashion conducive to enter-
ing data by setting the screen up to resemble the
index card itself.

Searching or Retrieving Data -

The search capability of the computer is
probably the most powerful aspect of the DBMS.
The DBMS takes advantage of the alphabetical
organization of the indexed file to find a topie
heading in a matter of seconds. The DBMS can
also search through nonindexed fields in the
data base for a particular phrase or word. How-
ever, searches of nonindexed fields are much
slower because the DBMS must literally exam-
ine each record consecutively to determine
whether or not the phrase is located therein,
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whereas a search on an indexed field literally
jumps through the file ignoring the portions
which do not correspond alphabetlcally to the
requested information.

Most DBMSs have the capability to perform
what is known as a substring search to deter-
mine whether a field or fields contain a particu-
lar word or phrase. A string is nothing more
than a group of characters and numbers, and a
substring issimply a portion of the whole string
of characters. The word “nonappropriated”
could be considered a string with the phrase
“approp” being a substring thereof. For exam-
ple, a regular search for the phrase “PX” would
miss the field containing the special words
“PROCUREMENT, PX, NAFI, FUNDING”
as it would match up the requested phrase, i.e.,
“PX,”to the entire string of data in the field, i.e.,
“PROCUREMENT, PX, NAFI, FUNDING”
and conclude that the two are not the same.
However, a substring search would determine
whether the phrase “PX” is located anywhere
inside the field. Although this exhaustive type
of search is slower than an indexed search, the
speed is relative as the search is definitely faster
than a manual search of all the records.

The nonindexed field search using substrings
is an extremely useful tool as there are many
records with the same generalized topic and
subtopic headings, and the indexed search is not
significantly different than the manual search
of the indices in the topical card file. In many
instances, the user may have to examine multi-
ple topics and subtopics to determine the loca-
tion of the relevant opinions. A substring search
of the digest field and the key name field pro-
vides two significant advantages—it is faster
and more accurate than a manual search.
Furthermore, the computer will not suffer from
eye fatigue and overlook entries.

For example, you wish to find opinions deal-
ing with the post exchange or “PX.” One way is

to search the indexed key under “NONAP-

PROPRIATED FUND INSTRUMENTALI-
TIES”. However, there may be a relevant opin-
ion under “MILITARY INSTALLATIONS”
which would not be located without another
search. Even with another search there is no
guarantee that you will not have overlooked a
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relevant opinion. A better way is to search the
field titled DIGEST to see whether the field
contains the phrase “PX.” Also, Boolean logic,
e.g., “OR” or “AND,” ¢an be used to increase the
thoroughness of your search to determine
whether these fields contain the phrases, “PX”
or “Post Exchange” or “Commissary”....

The search function can also be used to iden-
tify older opinions by examining the DATE
field to locate records before a certain date.
Those older opinions can be reviewed for time-
liness, relevancy, and accuracy.

Advantages of a DBMS

The obvious advantage of the DBMS is the
speed and thoroughness with which the entries
in the data base can be searched. However, a
DBMS offers additional capabilities. Data bases
and office opinions on floppy diskettes can easily
be copied onto another diskette, not only for
archive purposes, but to make the information
available to other sections within the office or to
be used on other compatible computers. Reports
can be generated containing information ex-
tracted from the data base in case the user feels
that he or she simply must have a hard copy.
These reports can be printed on standard paper
or they can be printed as index cards for useasa
topical card file when the office goes to the field.
Tractor-fed (pin-feed) paper is available which
is four-by-five inches in size and made of perfo-
rated card-stock quality paper.

' The report function of the DBMS would offer
more utility for a data base consisting of the
jurisdiction’s court-martial cases. Again, the
fields in each record would be similar to those
used on the courts-martial wall charts, e.g.,
name of the accused, unit, charges, dates of
preferral and referral, court-martial level, type
and date of pretrial restraint, names of court-
martial personnel, trial date, findings, sentence,
current status of case....Management reports
can easily be generated therefrom listing cases
by jurisdiction, trial counsel, defense counsel,
military judge, court room, or date. Of extreme
importance is using the date fields to determine
time elapsed for pretrial restrai nt and post-trial
processing delays.




Conclusion’

Computers and DBMSs provide useful infor-
mation management tools for any office. How-
ever, their implementation must consider hard-
ware and software costs, as well asthe time and
expense in training personnel and converting a
manual system to an automated system. The
new system will need a trial period to ascertain
and correct “bugs” which can either be bother-
some or fatal to your data. Remember, the com-
puter cannot rectify those problems in 2 manual
system attributable to sloppy data entry or poor
organization and maintenance. However, the
benefits to be gained are substantial and worth

M
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considering.

The flexibility of the DBMS’ search capabil-
ity is awesome and allows the user to retrieve
information heretofore inaccessible in a manual
record keeping system-—one consisting of file
cards or wall charts. The search capability can
be used to extract information from the data file
to prepare and organize reports covering all
areas of judge advocate practice. The utility of
readily available and current reports and infor-
mation is readily apparent to anyone who has
been forced to reply, “I'll get back to you after [
check it out.”

APPENDIX 1

Topical Card File From Vilanual System

Digest:

exchange funds.

Topic: Nonappropriated Funds

Subtopic: Protection of Assets

A PX may provide its‘ own sedurity for its assets
by using an armored car service, to be paid by
(AR 60-10) (CPT Lane)

Case Number: 70-115

Date: 6 Jan 70

NOTE: This card was taken from DA Pam 27-21, figure 8-2,
and is only provided to illustrate a topical card

file.
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APPENDIX 2

' Field Identification

Data: f11es are created- by def1n1ng the number and ‘structure of each field in
the record. Each field must be named prior to deflmng the type and maxlmum
amount of data that can- be stored in it.

‘Field1  Nane: | Topic ‘
‘Type: Character
Maximum Length:- 45 Characters
Field 2 Name: Subtopic
Type: ' Character
Maximum Length: 45 Characters o
- Field 3 - Name: +ovweowoooCase-Number
Type: Numeric
’.l\;lAa'ximum Lengt;h: 9 Numerics
Fioid 4 Name: Case Date
Type: Character
Maximum Length: 8 Characters
Field 5  Name: - ~ Digest .
: Type: Character
"~ Maximum Length: 150 Characters

NOTE: "Character" refers to either alpha or numeric items, - e.g., a date
written as 12 Dec 82.
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"APPENDIX 3

Facsimile of Automated Topical Card File

AR Ficld Names NSRRI

define the parameters of each record.

of a series of records with the same field structures.

field 1 field 2 field 3 fieldd field 5
CASE CASBE -
TORIC sSUBTOPRIC NUMBER DATE DIGEST
‘Military Law 82-3046 15 Dec Use of breatha-
Installa- Enforcement; 82 lyzer tests for
e tions Military service members
b Vehicles reviewed
0
[T
Lo
- L
Nonappropri- | Protection 70-115 | 6 Jan 70 | 2 FPX M3y provide
ated Funds of Assets e its own security
for its assets
by using an ar-
mored car ser-
vice, to be
Vo paid for by ex-
L change funds.
8 3 (AR 60-10)
00 (CPT Lane)
o | ]
El & | 6 & 6| &
L 0 : ,, _
Q0 B
fo
£
Standards 83-1936 20 May Participation
o of 83 ' in Fund
g | Conduct Raising
» 0 Project.
0 g '
LE4
NOTE: Fields, records, and files are interrelated so that fields

The data file is made up

The records listed in this appendix are only provided to
illustrate an automated topical card file.
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Administrative and Civil Law Section
Adwmanistrative and Civil Law Division, TJAGSA

Campaign Contributions

Guidance concerning 18 U.S.C. § 603 was
provided in Message DA ALEX VA/DAAG-
DPS, 091400Z Apr 84, subject: Restrictions on
. Political Activities/Contributions, which pro-
vides in part: ‘

The counsel to the President advises of the
potential for a violation of 18 U.S.C. 603 by
- federal employees who contribute to
“Reagan-Bush '84,” the authorized Presi-
dential campaign committee. This statute
restricts political contributions by federal
employees to those in employing authority.
Since 18 U.S.C. 608 applies to all U.S. mil-
itary and DA civilians, these personnel

should refrain from making contributions
to “Reagan-Bush '84,” the authorized cam-
paign committee of the President. While
such prohibition is not applicable to family
members, care should be taken in the
manner of contributing in order to ensure
- that the distinction between employee and
family member contributions is apparent.

-[Ed. Note: The text of the 14 February 1984

memorandum for the heads of all federal depart-
ments and agencies from The White House,
signed by Mr. Fred F. Fielding, counsel to the
President, subject: 18 U.S.C. § 603 was printed
in the May 1984 issue of The Army Lawyer.]

- Claims Service News
U.S. Army Claims Service, OTJAG

Changes to IRC Confirm Tax Free Status of
Personal Injury Damages
in Structured Settlements

The Periodic -Payment Settlement Act of
1982, Pub. L. No. 97-473, 96 Stat. 2605 (1982),
amended the Internal Revenue Code, effective
for taxable years ending after Dec. 31,1982, and
confirmed the tax free status of periodic pay-
ments received on account of personal injury.
By creating statutory certainty for claimants
through codification of existing administrative
practice, this law adds impetus to the use of
structured settlements, benefitting both claim-
ants and the United States. .

Prior to amendment by the Settlement Act,
section 104(a)(2) of the Internal Revenue Code
merely provided for the exclusion from gross
income of amounts received as damages “on
account of personal injuries.” The Internal
Revenue Service had little difficulty applying
section 104(a)(2) to situations where the injury
settlement was paid in one lump sum. Where,
however, the actual receipt was deferred or
where payments were made periodically over a

number of years, the investment feature had to
be taken into account. If the claimant either
owned or was in constructive receipt of the set-
tlement, any income earned thereon was taxa-
ble to him or her. For example, in Rev. Rul.
76-133, 1976-1 C.B. 84, the IRS allowed the
exclusion of only the lump sum settlement
award and not the interest earned on the settle-
ment in a case where the court ordered that the
award be placed in five year deposit certificates
issued in the claimant’s name, but which could
not be withdrawn until maturity. Therefore,
where the lump sum damage amount is invested
for the benefit of the claimant who hasactual or
constructive receipt or economic benefit of the
lump sum, only the lump sum amount is exclud-
able under section 104(a)(2).

On the other hand, where the periodic pay-
ments are made through a reversionary trust
owned by the United States, all of the amounts
received have been ruled excludable by the IRS.




Rev. Rul. 77-230, 1977-2 C.B. 214. Similarly,
where a single premium annuity is purchased to
provide monthly payments to the claimant, all
of the payments are excludable because the
claimant’s only right is to receive the 'monthly
payments. Rev. Rul. 79-220, 1979-2 C.B. 74.
Also, the exclusion is not affected by the fact
that the periodic payments may increase by a
set amount year to year. Rev. Rul. 79-313, 1979-
2C.B. 75.

The legislative history makes it clear that the
Settlement Act was intended to codify the exist-
ing practice of the IRS rather than change the
law. S. Rep. No. 646, 97th Cong., 2d Sess. 4
(1982). The codification was accomplished by
adding the phrase “and whether [received] as
lump sums or as periodic payments” to section
104(a)(2). A new section 130 was added to the
Internal Revenue Code setting out the tax treat-
ment of the assignee-payor of the tortfeasor’s
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liability. The IRS has not yet |ssued implement-
ing regulations.

The U.S. Army Claims Service, as well as
other federal agencies, is finding it increasingly
in the best interests of the United States to
undertake structured settlements in damage
suits involving catastrophic injuries. Studies by
the insurance industry have shown that such
settlements are less costly to the tortfeasor and
provide superior protection to the injured party
over the long term. The stream of payments,
tailored to the needs and requirements of the
injured party, provides a lasting and secure
measure of protection. With periodic payments
now confirmed by statute as excludable from
gross income, structured settlements should
become more common as claimants’ counsel
learn of the Settlement Act and the statutory
certainty it affords their clients.

Judiciary Notes
U.S. Army Legal Services Agency

Designation of Companion Cases

" Department of the Army Message DAJA
1984/5120, 13 January 1984, requires that the
cover of each record of trial forwarded for
review by the Army Court of Military Review
be annotated with the names of accused persons
involved in related cases or with a remark that
there are none. More than four months later,
numerous records are being received which
do not comply with the message. Some jurisdic-
tions are complying some of the time, which
indicates that the message was received but
that the final inspection of forwarded records is
incomplete. Jurisdictions that need a copy of the
message may obtain one from the Clerk of the
Court (JALS-CCZ), U.S. Army Judiciary, Falls
Church, VA 22041.

Records of Trial

If, for any reason, the commander exercising
court-martial jurisdiction is changed during
some portion of the court-martial process and
such change calls for an assumption of com-

mand document, as required or authorized by
paragraphs 3-1b, 8-8b, or 3-4a, AR 600-20, a
copy of that document should be included in the
record of trial or its allied papers. Staff judge
advocates should establish procedures to insure
that applicable assumption of command docu-
ments are furnished to their office and to the
persons responsible for assembling the record
of trial.

Message Address

Messages intended for the U.S. Army Judi-
ciary or the U.S. Army Legal Services Agency
must not be addressed to “HQDA.” Messages so
addressed go to the wrong communications cen-
ter and are not likely to be received.

Although the present edition of AR 105-32
lists “CDRUSALSA WASH DC” as an author-
ized addressee (the regulation is being revised),
the most appropriate message addresses are
CUSA-JUDICIARY FALLS CHURCH VA
//JALS-XX// or CDRUSALSA FALLS
CHURCH VA //JALS-XX//. These messages
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are. received through the Military Traffic
Management Command Commumcatlons
Center located in the Na851f Building, Falls
Church VA,

Publication of ACMR Opinions

The U.S. Army Judiciary has instituted meas-
ures to reduce the time interval between issu-

ance of a decision by the Army Courtof Mlhtary
Review and publication of the opinion in West'’s
Military Justice Reporter., So far the result has
been to reduce the median age of opinions
appearing in any biweekly advance sheet from
eighty-five days to fifty-two days, with the most
recent opinions appearing approximately
thirty days after being issued by ACMR.

LAMP Committee Report
Captain Thomas W. McShane
ABA Young Lawyers Division Liaisonto LAMP Committee

The American Bar Association (ABA) Stand-
ing Committee on Legal Assistance for Military
Personnel (LAMP) held its Spring 1984 meet-
ing in Hawaii on 15and 16 March. The meeting
was the first ever held in Hawaii by the LAMP
Committee, and was hosted by the Office of the
Staff Judge Advocate, U. S. Army Support

Command, Hawaii (USASCH), located at Fort .
Shafter. Besides Committee members, advisors

and liaisons, several dozen military lawyers
stationed in Hawaii and representing all the
services attended the Committee’s open segsions.

Reports on legal asmstance in Hawaii were
~ delivered by the senior representatives of each
service. The Army reported on its Expanded
Legal Assistance Program (ELAP), operated in
Hawaii in conjunction with the Hawaii Bar
Association, whose president was also present
at the meeting. The demand on ELAP, it was
mentioned, greatly exceeded the resources. The
Navy emphasized its Family Service Center
concept, which encompasses such diverse ele-
ments as chaplains, bankers, legal assistance
officers, and. babysitters under one roof. All
services, particularly the Navy and Marine
Corps, reported problems in providing legal as-
sistance to an area as vast as that covered by the
Pacific Command, especially in light of the con-
stant, demanding burden of criminal investiga-
tions and courts-martial.

The Committee viewed a vidéotape, entitled
“Cooperation is the Keynote,” highlighting the
resources available to legal assistance offices

through the :ABA; The tape is to be made avail-
able for viewing at legal assistance offices.
Other projects discussed included “Operation
Standby,” a program in effect in several states,
such as Florida and North Carolina, using
volunteer civilian attorneys to assist and advise
military attorneys in areas of state law. This
program it is hoped, will be expanded to include
other states.

The Committee also discussed proposals to
combine the various ABA military committees
into one section on military law or into an even
broader section of government lawyers. The
Committee’s consensus was that a separate mil-
itary law section might lack a sufficient popula-
tion base and would deprive military attorneys
of their ties with civilian practitioners. These
ties are presently maintained through the ABA
Standing Committees on Military Law, Law-
yers in the Armed Forces,and Legal Assistance
for Military Personnel. A section of government
lawyers, it was pointed out, would not only
duplicate the Federal Bar Association, but
would further isolate the military lawyer from

‘the mainstream of private practice.

The Committee also addressed problems asso-
ciated with absentee voting by military person-
nel. The services are stressing voting assistance
this year because of the elections, but many
states continue to provide obstacles to military
voters and refuse to cooperate with the military.

The LAMP Committee, it was felt, could be .

especially helpful after the fall elections in se-




curing ABA support for uniform absentee vot-
ing legislation.

. Use of paralegals by the services was dis-
cussed, and it was quickly discovered that no
uniform approach exists. The Committee exam-
ined education and use of paralegals by civilian
firms, though again standards and practices
vary widely. The military services, it was
agreed, should continue to train personnel to
perform paralegal tasks which do not require
an attorney, regardless of whether these indi-
viduals are called “paralegals” or “legal clerks.”

The Committee decided to address this question -

in an upcoming issue of its Legal Assistance
Newsletter, copies of which are mailed to legal
assistance offices.

The Committee briefly discussed other issues
of concern to military lawyers such as malprac-
tice legislation, malpractice insurance, a Uni-
form Law on Notarial Acts, and legislation to
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create a statutory basis for legal assistance. Fol-
lowing a full day of business on the 15th, the
Committee concluded its visit on 16 March by
touring military facilities and visiting legal
assistance offices on the island of Oahu.

The March meeting was successful in large
part because of the excellent support and par-
ticipation by local judge advocates and because
of efforts by USASCH in coordinating arrange-
ments so well. The LAMP Committee tradition-
ally meets at military installations of all
services on a rotating basis. In line with this
policy, the Committee meets again on 14 and 15
June at the Air Force Academy in Colorado
Springs, Colorado, and 29 and 30 November at
the Coast Guard Base, Governor’s Island, New
York. The Committee holds open sessions at
each meeting and local judge advocates are
encouraged to attend.

Legal Assistance Items

Legal Assistance Branch, Administrative and
Civil Law Division, TJAGSA

FTC Credit Practices Rule Issued

In an action of interest to legal assistance
attorneys in the consumer law area, the Federal
Trade Commission culminated more than
eleven years of investigation, hearings and
research with a final trade regulation rule
governing credit practices, issued on 1 March
1984, to be effective on 1 March 1985. ‘

The purpose of the rule is to restrict certain
remedies used by lenders and retail installment
sellers in consumer credit contracts. The rule

makes it an unfair credit practice for alender or-

retail installment seller to include a cognovit, or
confession of judgment clause, or other waiver
of a right to notice and opportunity to be heard
in an agreement with a consumer. The rule also
prohibits lenders and retail installment sellers
from requiring a consumer to waive any limita-
tions or exemptions from attachment, execution
or other process on the consumer’s real or per-
sonal property unless the waiver applies solely
to property subject to a security interest exe-

cuted in connection with the obligation.

Assignment of wages or other earnings is
prohibited, except under limited circumstan-
ces. It will also be an unfair credit practice for
lenders and retail installment sellers to take a
security interest in a consumer’s household
goods unless it is a purchase money security
interest in the household goods which are the
subject of the transaction.

A specific prohibition will also govern how
lenders and retail installment sellers credit late
charges to a consumer’s account. The FTC
found that the rule was necessary because some
lenders and retail installment sellers engage in
a practice known as “creeping” or “pyramiding”
a late charge, i.¢., using an accounting principle
that results in the assessment of a multiple
delinquency charge due to a single late pay-
ment. Under this method, when a consumer
pays late, the payment is first applied to any late
charge, then to the interest charge, and finally
to the principal amount of the payment. Any
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payments thereafter are automatically delin-
quent because the subsequent payment is first
applied to the remaining balance. Timely pay-
ments in succeeding months are given the same
treatment, the cumulative effect of which can
be substantial.

The rule also contains protections for
cosigners, including a notice which must be
given to cosigners before they become obligated
to the lender or retail installment seller. The
notice states:

You are being asked to guarantee this
debt. Think carefully before you do. If the
borrower doesn’t pay the debt, you will
have to. Be sure you can afford to pay if you
have to, and that you want to accept this
responsibility.

You may have to pay up to the full
amount of the debt if the borrower does not
pay. You may also have to pay late fees or
collection costs, which increase this
amount.

The creditor can collect this debt from
you without first trying to collect from the
borrower. The creditor can use the same
collection methods against you that can be
used against the borrower, such as suing
you, garnishing your wages, etc. If this
debtis ever in default, the fact may become
a part of your credit record.

This notice is not the contract that makes
you liable for the debt.

Although the rule does not take effect until 1
March 1985, legal assistance attorneys, as a
preventive law measure, may want to encour-
age.voluntary compliance by local lenders and
sellers and should discuss the rule in preventive
law classes. If service members are aware of the
rule, they may request voluntary compliance
with lenders and sellers with whom they deal on
an individual basis.

Washing'ton Adopts Mandatory Wage
Assignment Provision

Effective 7 June 1984, every Washington
court order establishing a child support obliga-
tion must contain a provision allowing for the
entry of a mandatory wage assignment without
prior notice to the obligor, if a support payment
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equal to at least one month’s support is more
than fifteen days overdue.

The wage assignment may not exceed fifty
percent of disposable earnings or, where sup-
port arrearages are specified in the order, the
lesser of fifty percent of disposable earnings or
the sum of current support ordered plus the
amount ordered to be paid toward arrearages..
If more than one assignment is issued, the
employer must apportion the nonexempt earn-
ings equally among the claims. The employer is
entitled to a processing fee to be deducted from
the employee’s remaining earnings not exceed-
ing ten dollars for the first disbursement and
one dollar for each additional disbursement.

North Carolina UCCJA Decision Involves
Military

The North Carolina Court of Appeals, in a
recent decision, declined to accept jurisdiction
in a child custody case involving a military
officer transferred from Texas to North Carol-
ina pursuant to military orders. In Naputi v.
Naputi, 313 S.E.2d 179 (N.C. Ct. App. 1984), the
parties were divorced in Texas and custody of
the children was awarded to the ex-wife. The

-officer was transferred to North Carolina and

one of the children came to live with him. He
thereafter petitioned a North Carolina court to
modify the Texas decree and award custody of
the child to him. The ex-wife objected that the
North Carolina court lacked jurisdiction under
the Uniform Child Custody Jurisdiction Act
(UCCJA).

The trial court found that it had jurisdiction
under the UCCJA’s emergency jurisdiction pro-
visions. The appellate court, however, deter-
mined that the trial court should have inquired
into whether or not the Texas court lacked juris-
diction or had declined to exercise jurisdiction.
The appellate court found that Texas had main-
tained jurisdiction and that North Carolina was
without jurisdiction to modify the Texasdecree.
The court stated that if the officer desired to
pursue a modification, .he should bring the
action in Texas, not North Carolina.

Legal Assistance Directory Distfibuted
A 1984 edition of the Army Legal Assistance

Information Directory has been distributed to
legal assistance offices worldwide. The direc-




tory has four sections, the first of which is the
Air Force Legal Assistance Directory contain-
ing detailed listings of Army, Air Force, Navy,
Marine and Coast Guard legal assistance offi-
ces. Section 11 is a directory of lawyer referral
services operated by state, county, and local bar
associations which is published by the Ameri-
can Bar Association’s Standing Committee on
Lawyer Referral and Information Service.

Section III of the directory is a new section
which contains a roster of Reserve judge advo-
cates who have been designated special legal
assistance officers pursuant to paragraph 1-
6b(2)(C), AR 27-3, Legal Assistance. Under this
program, if an Army legal assistance officer has
a client with a legal problem in a state or city
listed, the legal assistance officer or the client
may contact one of these Reserve attorneys, who
may agree to counsel, advise, or represent the
client. If the special legal assistance officer
agrees to do so, it is at no cost to the client.
Instead, the Reserve judge advocate receives
retirement points.

The final section is a reprint of a publication
entitled, “Where To Write For Vital Records,”
published by the Department of Health and
Human Services. It contains addresses for each
state and territory on where to write for birth,
death, marriage and divorce records.

Housing Power of Attorney Requirement
Discontinued

In a recent message distributed to housing
offices worldwide, the Director of Human
Resources Development, Office of the Deputy
Chief of Staff for Personnel, announced that
spouses may be permitted to sign for and termi-
nate family quarters and sign for furnishings
without being required to furnish a power of
attorney or notarized statement. The message,
R042357Z May 84, relies on a recent opinion of
The Judge Advocate General that such powers
of attorney or notarized statements are not
required. The spouse’s signature on behalf of
the sponsor does not change the basic responsi-
bility of the service member for such property.
Commanders are encouraged to permit spouses
to sign for family quarters and furnishings and
to discontinue requirements for powers of attor-
neys or notarized statements. The policy will be
included in the next change to AR 210-50, Fam-
ily Housing Management.

b5

DA Pam 27-50-138

Preparation of Legal Documents Before
Deployment ‘

Senior officers throughout the Army were
recently presented with the following
information:

The Judge Advocate General continues to
emphasize the Army Legal Assistance Pro-
gram (ALAP) as an important means of
improving the quality of life in military com-
munities. The ALAP providessoldiers and their
families with the support required to resolve the
legal problems encountered in everyday life.

A new regulation governing the ALAP has
been published and is effective 1 April 1984. AR
27-3, Legal Assistance, is a major step forward
for the ALAP. The new regulation:

Identifies the minimum legal assistance
services that should be made availableina
legal assistance office;

Adds certain military administrative mat-
ters to the scope of legal assistance
services;

Expands opportunities for military legal

- assistance officers to represent eligible
clients in local civilian civil court
proceedings;

Includes a preventive law discussion;

Eliminates all eriminal matters, civilian
as well as military, from the scope of legal
assistance services;

Revises procedures for referring clients to
civilian attorneys;

Emphasizes the active duty military
member as the primary client; and

Sets priorities of other eligible clients.

Commanders are encouraged to visit and
observe the operation of their legal assistance
office(s).

" Commanders are urged to review their own
personal legal affairs and to stress such a review
for the officers serving under them. Recent
deployment experience has indicated that while
commanders and senior officers have done an
exemplary job in making sure their soldiers’
legal affairs were in order, they have neglected
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their own. Commanders and senior officers who
are subject to speedy deployments are as much
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in need of up-to-date wills and powers of attor-
ney as the soldlers they lead.

Reserve Affairs Items’
Reserve Affairs Department, TJAGSA

ARPERCEN Contact

Major Bate Hamilton, Personnel Manage-
ment Officer, U.S. Army Reserve Personnel
Center (ARPERCEN), is available to answer
questions concerning the accession of active
duty judge advocates into the Reserve system,
Reserve promotions, educational requirements,
retirement, and the availability of counterpart
tours. He may be contacted by telephone at(Toll
Free) 1-800-325-4916 or (FTS) 273-7698, or by
writing: Commander, U.S. Army Reserve Per-
sonnel Center, ATTN: ARPCOPS-JA (MAJ
Hamilton), 9700 Page Boulevard St. Louis, MO
63132. :

Howard I. Manweiler
Brigadier General, Army National Guard

Brigadier General Howard I. Manweiler is
the newly appointed Army National Guard
Special Assistant to The Judge Advocate
General, Army. He is the principal advisor to
The Judge Advocate General and to the
Director, Army National Guard of the United
States regarding Judge Advocate General's
Corps personnel manhagement, training and
military law matters for the Army National
Guard. Prior to the assumption of these duties,
he was the Staff Judge Advocate and principal
legal advisor to The Adjutant General of Idaho,
and Speclal Deputy Attorney General for the
Military Division, State of Idaho.

General Manweiler enlisted in the Idaho
Army National Guard on 8 March 1948 and was
ordered to active duty during the Korean
conflict in May 1951 with the 148th  Field
Artillery Battalion. He was transferred to
Europe where he was assigned as Regimental
Personnel Sergeant Major with the 172nd
Infantry Regiment, 43rd Infantry Division
before being released from active duty on 16
December 1952.

On 16 December 1953, he received a direct

-reflect completion;

commission in Field Artillery and later served
as a platoon leader, executive officer, and
company commander of Battery B, 148th Field
Artillery Battalion. General Manweiler was
appointed to the Judge Advocate General’s
Corps in March 1960 and was promoted to the
grade of Colonel in September 1980. On 1
November 1983, he was appointed the Army
National Guard Special Assistant to The Judge
Advocate General and promoted to Brigadier
General on 29 February 1984,

Promotion Concerns

Do you know your date of rank? Your
promotion eligibility date? The level of military
education required for promotion to the next
higher grade? Problems with promotions can
often be traced to one of these issues.

Most passovers, especially from captain to
major, result -from the failure to timely
complete the educational requirements of
paragraph 2-6, AR 135-155. That provision
requires commissioned officers to complete the
educational requirements in table 2-2 of the
regulation not later than the date the selection
board convenes. For promotion from captain to
major, the educational requirement is completion
of an officer advanced course.

It is wise to complete the educational
requirement at least three or four months prior
‘to ‘the convening date of the board. Time is
required for processing and transmitting
‘necessary documents evidencing educational
completion to the officer’s promotion
consideration file. If the officer’s file does not
even though the
requirement may have been satisfied prior to
the convening date of the board, the resultisa
passover. Each year a substantial number of
captains are passed over for this reason. The
officer must then be identified for consideration
by a stand-by board, and, at least, -wait °




‘substantially longer to know if he or she has
been selected. However, should this be the
second passover, other complications arise
including the initiation of discharge
proceedings which may jeopardize the officer's
present assignment.

These problems can occur at all grades but
present a greater problem upon promotion from
captain to major because of the numbers of
officers considered and course. completion
documents to be processed. To avoid the
problem, learn the date of your next promotion
board and plan accordingly.

Incomplete records also cause promotion
problems. If you have not received a microfiche
of your official military personnel file (OMPF)
at least four months before your selection board

convenes, request it. Major Hamilton, the JAG

Personnel Management Officer (PMO) at
ARPERCEN, can provide you one if your
record has been put on microfiche. Your review
of the performance portion (that. portion
containing Officer Evaluation Reports (OERs),
Academic reports (AERs), ete.) of the
microfiche will enable you to discover and
correct critical errors or omissions in your file.
If you are missing documents in your file, you
may send hard copies of such documents to
ARPERCEN to allow them to complete your
promotion consideration file. Missing OERs
and educational completion documents are the
most critical. It is also important that you have
an official full-length, current (within the last
year) photograph in your record. A photograph
that portrays you as overweight, sloppy, orina

Enlisted Update
" Sergeant Major Walt Cybart

Reclassification

There seems to be extensive confusion in the
field regarding the MOS reclassification letters
recently distributed by MILPERCEN. As I
stated in the March 1984 issue of The Army

-\ Lawyer, the program is strictly voluntary at this

time. The reclassification letters were supposed
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poorly fitting uniform will certainly be harmful
to your : promotion chances! Give yourself
enough time to correct any problem with your
record—six months is not too early to begin. -

It is important for you to realize that Reserve
Component judge advocates are considered by
the Army Promotion List (APL) selection
board. This means you are considered along
with officers from other branches of the
Army—not only judge advocates. The APL
board convening dates for the remainder of CY
84 are:

To CW2 (11 Jun 84) DOR of 30 Dec 81 and '
.. earlier. -

To CW2 (10 Dec 84) DOR of 30 Jun 82 and

earlier. _

To CW3 & 4 (09 Jul 84) DOR of 31 Aug 79

and earlier.

To LTC (05 Sep 84) DOR of 01 Jan79and

earlier.

To COL (10 Oct 84) DOR of 01 Jan 81 and

earlier.

The dates for the APL mandatory selection
boards for CY 85 are not available at this time.
Those dates will be published in The A'rmy
Lawyer as soon as they are established.

The mandatory selection boards are held at
ARPERCEN, St. Louis, Missouri. Major
Hamilton, the PMO, is there to advise and assist
you. His telephone numbers and addresses are
provided in the first item of this section. You
may also contact the Reserve Affairs
Department, TJAGSA  for advice and
assistance at (804) 293-6121.

to go to all 71D30s except those with Special
Background Investigation security clearances
and those on PCS orders with a will-proceed
date within 90 days. The fact that you did or did
not recieve a letter has nothing whatsoever todo
with your job performance or value to the Corps.
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For those of you with courts-martial and/or eivil
convictions (other than traffic tickets) in your
file, it would be prudent to seriously consider
reclassification at this time. When the proposed
changes to AR 611-201 become effective,
personnel with these convictions may be
involuntarily reclassified into an MOS not of
their choosing.

- CLE -

Our Legal Clerk/Court Reporter Course at
Monterey, California was a resounding success.
Over 200 personnel attended and, as of now, I
have not received any negative comments. A
special thanks goes to MSG Richard Walden

and his crew for the outstanding efforts and
attention to detail that made th1s course a
success. :

We are trying to arrange to have the 1985
course at the U.S. Military Academy, West
Point. Further details will be published when
available. The Chief Legal Clerk/Senior Court
Reporter Course has found a home at TJAGSA
and in the future will have a course number
assigned to it to make it possible to attend using
training funds. It will, however, remain in the
current format and be by invitation only. The
dates for the 1985 course are 10-14 June; plan

ahead and budget for this. -

CLE News

1. Resident Course Quotas _

Attendance i at resident  CLE -courses
conducted at The Judge Advocate General's
School is restricted to those who have been
allocated quotas. Quota allocations are obtained
from local training offices which receive them
from the MACOMs. Reservists obtain quotas
through their unit or ARPERCEN, ATTN:
DARP-OPS-JA, if they are non-unit reservists.
Army National Guard personnel request
quotas through their units. The Judge Advocate
General's School deals directly with MACOM
and other major ageney training offices.
Specific questions as to the operation of the
quota system may be addressed to Mrs. Kathryn
R. Head, Nonresident Instruction Branch, The
Judge Advocate General’'s School, Army,
Charlottesville, Virginia 22901 (Telephone:
AUTOVON 274-7110, extension 293-6286;
commercial phone: (804) 293-6286; FTS: 938-
1304). -

2. TJAGSA CLE Course Schedule

July 9-13: 13th Law Office Management (7A-
713A).

July 16-20: 26th Law of War Workshop (6F-
F42). ‘

July 16- 27 100th Contract Attorneys (6F-
F10).

July 16-18: Professmnal Recruiting Tralmng
Seminar. ‘

July 23-27 12th Crlmmal Tnal Advocacy
(6F-F32).

July 23-September 28: 104th Basm Course (5-
27-C20). ‘

-August 1-May 17 1985: 33d Graduate Course
(56-27-C22). :

August 20-24: 8th Crlmmal Law New Devel-
opments (5F-F35).

August- 27-81: T6th Semor Offlcer Legal
Orientation (5F-F1). e

September 10-14: 27th Law of War Workshop
(5F-F42).

October 2-5: 1984 Worldwide JAG
Conference.

October 15-December 14: 105th Basm Course
(5-27-C20).

8. Civilian Sponsored CLE Courses
September

6: ABICLE, Insurance, Mobile, AL.

7: ABICLE, Insurance, Montgomery, AL.

7-8: SBT, Legal Assistance Seminar, Dallas,
TX.

8: CCLE, Buymg' & Sellmg Real Estate
(Video), Cortez, CO.

9-13: NCDA, Trial of the Violent Juvenile,
Kansas City, MO.

-10-11: PLI, Federal Clv11 Rights, New York
NY

13-14: PLI, Insurance, Excess, and Reinsur-
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ance Coverage Disputes, New Orleans, LA.

13-14: PLI, Estate Planning Institute, San
Francisco, CA.

13-14: PLI, Managing the Large Law Firm,
New York, NY.

13-14: PLI, Managing the Medium-Sized
Law Firm, New York, NY.

13-14: PLI, Managing the Small Law Firm,
New York, NY.

14: ABICLE, Insurance, Birmingham, AL.

16-10/5: NJC, General Jurisdiction—
General, Reno, NV.

16-19: NCDA, Representing Sta.te & Local
Governments, Tampa, FL.

16-21: NJC, Civil Litigation—Graduate,
Reno, NV.

17: PLI, Amendments to the Federal Rules
of Evidence, New York, NY.

17-19: FPI, Construction Contract Litigation,
Cambridge, MA.

17-19: FPI, Practical Env1ronmental Law,
Williamsburg, VA.
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17-19: FPI, Proving Construction Contract
Damages, Reno, NV.

19-21: F'PI, Practical Construction La.w, San
Francisco, CA.

19-22: FBA, 1984 Annual Conventlon, Balti-
more, MD.

20-21: PLI Copyright, Patent&Trademark
New York, NY.

20-21: PLI, Managing the Large Law Flrm,
New York, NY.

20-21: PLI, Managing the Small Law Firm,
New York, NY.

21: PLI, Managing the Medium-Sized Law
Firm, New York, NY.

24-25: PLI, Law Library: Business Informa-
tion Services, New York, NY.

28: ABICLE, Collections, Birmingham, AL.

28: WSBA, Trial Advocacy, Seattle, WA.

For further information on eivilian courses,
please contact the institution offering the
course. The addresses are listed in the April
1984 issue of The Army Lawyer.

Current Material of Interest

1. Manual for Courts-Martial, United States,
1984

On 13 April 1984, President Reagan signed
Executive Order 12,473 which promulgates the
Manual for Courts-Martial, United States,
1984. The executive order may be found at 49
Fed. Reg. 17,152 (Apr. 23, 1984).

2. TJAGSA Materials Available Through
Defense Technical Information Center

Each year TJAGSA publishes deskbooks and
materials to support resident instruction. Much
of this material is useful to judge advocates and
government civilian attorneys who are not able
to attend courses in their practice areas. This
need is satisfied in many cases by loeal repro-
duction of returning students’ materials or by
requests to the MACOM SJAs who receive
“camera ready” copies for the purpose of repro-
duction. However, the School still receives
many requests each year for these materials.
Because such distribution is not within the
School’s mission, TJAGSA does ‘not have the
resources to provide these publications.

In order to provide another avenue of availa-
bility, some of this material is being made availa-
ble through the Defense Technical Information

Center (DTIC). There are two ways an office

may obtain this material. The first is to get it
through a user library on the installation. Most
technical and school libraries are DTIC “users.”
If they are “school” libraries, they may be free
users. Other government agency users pay
three dollars per hard copy and ninety-five
cents per fiche copy. The second way is for the
office or organization to become a government
user. The necessary information and forms to
become registered as a user may be requested
from: Defense Technical Information Center,
Cameron Station, Alexandria, VA '22314.

Once registered, an office or other organiza-
tion may open a deposit account with the
National Technical Information Center to facil-
itate ordering materials. Information concern-
ing this procedure will be provided when a
request for user status is submitted.

Users are provided biweekly and cumulative
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indices. These indices are classified as a single
confidential document and mailed only to those
DTIC users whose organizations have a facility
clearance. This will not affect the ability of
organizations to become DTIC users, nor will it
affect the ordering of TJAGSA publications
through DTIC. Al TJAGSA publications are
unclassified and the relevant ordering informa-
tion, such as DTIC numbers and titles, will be
published in The Army Lawyer. ,

" The following' TIAGSA publications are
available through DTIC: (The nine character
identifier beginning with the letters AD are
numbers assigned by DTIC and must ‘be used
when ordering publlcatlons) ,

AD NUMBERTITLE

AD B077550 Criminal Law, Procedure,
- Pretrial Process/J AGS-ADC-
83-7

AD BO77551 Criminal Law, Procedure,
Trial/JAGS-ADC-83-8

AD BO77552 Criminal Law, Procedure,
Posttrial/JAGS-ADC-83-9

AD BO77553 Criminal Law, Crimes &

2. Regulations & Pamphlets -

- Defenses/JAGS-ADC-83- 10
Criminal Law,
Evidence/JAGS-ADC-83-11
Criminal Law, Constitutional
Evidence/JAGS-ADC-83-12
Criminal Law, Index/JAGS-
ADC-83-13

Contract Law, Contract Law
Deskbook/JAGS-ADK-83-2
Administrative and Civil Law,
All States Guide to Garmsh-
ment Laws &

S Procedures/JAGS-ADA- 84 1
AD BO77739 Al States Consumer Law.
Lt < i Guide/JAGS-ADA-83-1 -
AD B0O79729 LAO Federal Income Tax

‘ - Supplement/JAGS-ADA-84-2
All States Will Guide/JAGS-
‘ADA-83-2
Fiscal Law Deskbook/JAGS-
ADK-83-1"
All States Marriage & Divorce
Guide/JAGS-ADA-84-3

AD BO77554
AD BO77555
AD BO78201
AD BO78119
AD BO79015:

AD BO77738
AD BO78095
AD B0O80900

Those ordering publications are reminded -
that they are for government use only. '

Change’Date .

Number - Title

Issue No. 8 Reserve Components Personnel UPDATE ' 1 May 84
AR 20-1 Inspector General Activities and Procedures * ‘1 May 84
AR210-7 - Commercial Solicitation on Army Installations 901 4 May 84
AR 623-105  Officer Evaluation Reporting System 901 22 Mar 84
3. Articles "

Gianelli Immwmkelreld Deposztwns in Cm'rm-
nal Practice, 11 Crim. Def. 12 (1984).,

Glfford Discretionary. Decisionmaking in the
Regulatory Agencies: A Conceptual Frame-
work, 57 8. Cal. L. Rev. 101 (1983).

Goodman & ‘Waltuck, Declarations Against
Penal Interest: The Majority Has Emerged, 28
N.Y.L. Sch. L. Rev. 51 (1983).

Gorman, Are There Impartial Expert Psychi-
atric Witnesses?, 11 Bull Am. Acad Psychl-
atry & L. 379 (1983).

Graham, Evidence and Trial Advocacy Work-
shop: Privileges— Husband and Wife; Identity
of Informant, 20 Crim. L. Bull. 34 (1984).

Grant & Coons, Guilty Verdicet.in a Murder
Committed by a Veteran With Post-Traumatic

... Stress Disorder, 11 Bull. Am. Acad. Psychia-
try & L. 355 (1988).

Kennedy & Homant, Attitudes of Abused
. Women Toward Male and Female Police Of-
Jicers, 10 Crim. Just. & Behav. 391 (1983).
MacGrady, Protection of Computer Software—

An Update and Practical Synthesis, 20 Hous.

.. L. Rev. 1033 (1983).

Murray, Products Liability v. Warranty
Claims: Untangling the Web, 8 J.L. & Com.
269 (1983). -

Stone, Content Regulatwn and the First Amend-

—
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ment, 25 Wm & Mary L. Rev. 189 (1983). Note, State Department Determinations of Polit-
Volkmer, Spousal Property Rights at Death: Re- ical Offenses: Death Knell for the Political Of-
Evaluation of the Common Law Premises in fense Exception in Extradition Law, 15 Case
Light of the Proposed Uniform Marital Property W. Res. J. Int’l L. 137 (1983).
Act, 17 Creighton L. Rev. 95 (1983-1984). Note, The United States Military Chaplaincy
Comment, Refuge in America: What Burden of Program: Another Seam in the Fabric of Our
Proof?, 17 J. Mar. L. Rev. 81 (1984). Society, 59 Notre Dame L. Rev. 181 (1983).

Comment, Voluntary Legitimation Rights of The Federal Courts Improvement Act, 32 Clev.

Unwed Fathers in Texas, 20 Hous. L. Rev. St. L. Rev. (1983). :
1157 (1983). Thirteenth Annual Review of Criminal Proce

Note, Resentencing on Surviving Valid Courts dure: United States Supreme Court and
After a Successful Appeal: A Double Jeopardy Courts of Appeals 1982-1988, 72 Geo. L..J. 185
and Due Process Analysis, 69 Cornell L. Rev. (1983).

342 (1984).

By Order of the Secretary of the Army:
JOHN A. WICKHAM, JR.
General, United States Army
Chief of Staff

Official:
ROBERT M. JOYCE

Major General, United States Army
The Adjutant General

U.S. GOVERNMENT PRINTING OFFICE: 1983-815:11
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