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Teaching the Law of War 
W. Hays Parks* 

ChieJ: International Law Branch, International Affairs Division, OTJAG 
/ 

Ethics and morality have been in the news of late, and 
it is difficult to resist the temptation to discuss some of the 

but rather to focus on those programs with which I have 
the greatest experience. 

The opportunity to participate in this important confer- 
ence was afforded me by the following paragraph in this 
year’s Call for Papers: 

One of our members has expressed concern about a re- 
cently published view that little or no instruction is 
provided in any of the services on the law of war. . . . 
If any of our members is able to provide an empirical- 
ly-based paper on the present state of teaching the law 
of war, that would be an important contribution. 

Given that the armed forces of the United States en,oy an 
international reputation for having one of the best law of 
war programs; that military officers from other nations an- 
nually examine the U.S. military law of war program with a 
hope for replicating it within their armed forces; and that 
US. military personnel traditionally exercise leadership at 
international conferences on law of war training because of 
their considerable experien must express concern re- 
garding the critic’s sources, ledge of the program as it 
exists today, and his possible motives. The facts recently re- 
ported to the International Committee of the Red Cross 
(ICRC) are clearly to the contrary. 2 In elaborating on the 
report to the ICRC, I intend to address the traditional who, 

the United States military, as it directly pertains to the top- 
ic selected for JSCOPE IX. My emphasis on the law of war 
programs of the Army and Marine Corps is not intended to 
slight the excellent programs of the Navy and Air Force, 

clarification and codification ofthe law. The war Erimes tri- 
als at Nuremberg, Tokyo, and other sites established clearly 
the individual criminal responsibility of military men who 
violate the law of war. The four 1949 Geneva Conventions 
for the Protection of War Victims4 expanded the codified 
law of war beyond protection just for wounded and cap- 
tured soldiers to military personnel wounded or 
shipwrecked at sea, and to certain segments of the civilian 
population. 

Ethics, morality, and the law often are described as 
strange bedfellows, perhaps incongruous if not contradicto- 
ry; some also suggest that “law of war” is a contradiction in 
terms. I disagree with both propositions. 

Nuremberg was based on ethical standards transposed to 
positive legal norms; the tribunals frequently used ccmord,” 
“ethical,” and “legal” interchangeably, although there are 
distinctions. The law of war is the vehicle by which nations 
have taken ethical concepts and applied them in concrete 
terms in the most demanding environment-mortal com- 
bat. Much of the law of war is based on the Just War 
tradition. Some parts remain elusive Of definition Or codifi- 
cation, while other Parts have been expressly rejected. Thus 
there remains no agreed international definition for the con- 

Conventions require application of their terms regardless of 
the justness Of One’’ cause. 

The law of war reflects an attempt by nations to establish 
certain minimum standards of conduct by parties to armed 

what, where, when, why, and how of law of war training in cept Of proportionality, while the four 1949 Geneva 

*The author is a colonel, US. Marine Corps Reserve, and serves as executive officer, Headquarters, U.S. Marine Corps Training Division Reserve Augmen- 
tation Unit (Law of War). This article was originally presented to the Ninth Joint Services Conference on Professional Ethics (JSCOPE IX), held at the 
National War College on 15 January 1987. 
‘ See, e.g., William I. Bennett, A Cry for Sound Moral lborn, Insider Scandal Stirs Ethics Debate. N.Y. Times, 
Nov. 28, 1986, at D1; Lamm, From Ivy-Covered Walls, Ethical Illiterates, International Herald-Tribune, Oct. 25, 1986, at 5. 
XXV International Conference of the Red Cross, Respect for International Humanitarian Law: Dissemination of International Humanitarian Law and the 

Principles and Ideals of the Red Cross (C.1/2.4/3) 179-81 (Geneva, Oct. 1986). A copy of this report is at Appendix A. 
The Department of Defense, Joint Chiefs of Staff, Army, and Marine Corps utilize the traditional term “law of war”; the Navy and Air Force prefer the 

“law of armed c a1 law that regulates the conduct of armed 

4The 1949 treaties are the Geneva Convention for the Amelioration of the Wounded and Sick in Armed Forces in the Field 6 U.S.T. 3115, T.I.A.S. No. 
3362, 75 U.N.T.S. 31; Geneva Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Mem ers of Armed Forces at Sea 6 
U.S.T. 3219, T.I.A.S. No. 3363, 75 U.N.T.S. 85; Geneva Convention Relative to the Treatment of Prisoners of War 6 U.S. $ . 3317, T.I.A.S. No. 3364, 75 
U.N.T.S. 135; and Geneva Convention Relative to the Protection,of Civilian Persons in Time of War, 6 U.S.T. 3517, T.I.A.S. No. 3365, 75 U.N.T.S. 287. 
The Conventions are reprinted in Dep’t of Army, Pam. No. 27Ll,-‘Tr&tities Governing Land Warfare (7 Dec. 1956). 

Common article 1 to the four 1949 Geneva Conventions states that “The High Contracting Parties undertake to respect and to ensure respect for the 
present Convention in all circumstances.” At the 1974-1977 Diplomatic Conference that negotiated the two 1977 Protocols Additional to the Geneva Con- 
ventions of 1949, the Socialist bloc adamantly refused to accept any codification of the concept of proportionality. Although a standard was adopted that 
resembles the concept (without identifying it as such), it is fundamentally flawed and would be constitutionally void for vagueness in its present form. Its 
negotiation illustrates the difficulty of applying general moral concepts to specific combat situations under all circumstances. Because of this and other sub- 
stantial military, political, and humanitarian concerns with the highly-politicized language of Additional Protocol I, the decision has been made to forward 
only Additional Protocol I1 to the United States Senate for its advice and consent to ratification. For a discussion of the interrelationship between ethics and 
the law of war, see G. Best, Humanity in Warfare (1980); W. O’Brien, The Conduct of Just and Limited War (1981). 

regarded as synonymous, and are defined as “that part 9 
ion 1, Dictionary of Military and Associated Terms (Jan. 

f 
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conflict that will ameliorate the suffering of the i 
As with all law, it is highly dependent on good faith by all 
concerned, at its best, it will not prevent all suffering. As 
Clausewitz warned, there is no way that war can be made 
“nice.” We have learned 
when a nation endeavors to 
limitations on the use of force beyond those required by law 
of war treaties, it does so at its peril. A less-moral nation 
will take advantage of its opponent’s constraint, oft 
detriment of the civilian population in the battle 
well as the military of the nation fighting with restraint). 
We were made painfully aware of this in the Vietnam 

the My Lai massacre. 

entering the armed for 
accordance with the laws o 
the law of war. 

But no program can 
law,” and the Vietnam- 

-- - 

, the Chief of Staff 

Today’s law of war programs emphasize the military and 

ns form the fou 

casualties. 

Similarly, the law of war i s  viewed as one of a number of 
control measures used by the battlefield commander to as- 

civilian population to creat 
warned the North Vietn 
of war analysis of the b 

*See G. Lewy, American in Vietnam, 366-69 (1978); U.S. Dep’t of Amy,  Report on the Department of the A m y  Review of the Preliminary Investigations es@ts. 1 
Into the My Lai Incident (1970). Failure of law a was a common factor in most Vietnam-era in 
and 2), Marine Corps Gazette, Aug. 1976, at 16, Gazette, Sept. 1976, at 33. 

h y ,  Reg. No. 350-216 (7 
OPNAVINST 3300.52 (18 Mar. 19 
Review of Weapons for Legality Under Int 
war obligations. This directive was the first of its type anywhere in the world. 

lo Article 1 of Hague Convention IV of 190 
ity with the regulations respecting the laws 

’ 

ry, no instruction 

least. 

l 1  U.S. Const. art. VI. 
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objectives,” I4 to a definition of the principle of war of econ- 
omy of force, Is their common goal is clear: the efficient, 
discriminate use of force against legitimate targets. Each al- 
so coincides with the less-specific concepts of Just War 
and/or contemporary military ethics. 

Each military service has developed its law of war train- 
ing program in cordance with its mission, and the 
realities of training time, of which there is never enough for 
the myriad demands upon a unit’s or individual’s time. The 
previously-stated DOD standard (“commensurate with , . . 
duties and responsibilities”) is one of relevancy. A sailor 
“shoveling steam” in t engine room of a ship needs to 
know far less of the la f war than a rifleman of equiva- 
lent grade in the Army or Marine Corps; that rifleman 
needs to kno than his battalion commander; a di- 
vision or wi ander can look to his special staff 
(including hi ge advocate) for expertise on law of 
war matters. In the competition for training time, law of 
war training is not keyed to nice to know, but to need to 
know in order to meet the DOD standard. 

The Marine Corps Law of War Program establishes three 
levels of training. The Army also rec 
training to them. 

Level B. The levels of understanding necessary for per- 
sonnel whose military specialty or assignment involves 
tactical planning or direct confrontation with the ene- 
my, comrnenswslte with their 

Level C. The level of unde 
judge advocates whose military assignment entails ad- 
visory responsibility to tactical comm 

At the lowest level, every individual e e Marin 
C o r p s  and the Army (enlisted and officer) receives instruc- 
tion on the law of war. The Marine Corps’ instruction 
centers on nine basic principles. l 6  There is a draft program 
moving towards adoption of these principles in the Army as 
well. The principles are: 

1. Fight only enemy combatants. 

2. Do not harm enemy soldiers who surrender. Disarm 
them and turn them over t 

3. Do not kill or torture prisoners. 

4. Collect and care for the wounded,’whether fri 
foe. 

5. Do not attack medical personnel, facilities, or 
equipment. 

6. Destroy no more than the mission requires. 

7. Treat all civilians humanely. 

8. Do not steal. Respect private property and 
possessions. 

9. Do your best to prevent violation of the law of war. 
Report all violations of the law of war to your 
superior. 

There are sound military reasons behin 
principles in addition to any moral or legal obligation and, 
like it or not, there is greater likelihood for respect for these 
principles if they are explained in military terms rather than 
solely from a moral or legal standpoint. For example, in in- 
structing the individual soldier or Marine not to kill or 
torture prisoners of war, recognition of their intelligence 
potential carries greater weight than moral or legal values, 
which often are viewed as abstract and of questionable rele- 
vancy in the heat of battle. (It must be emphasized that 
tactical rationale is being used to support legal principles; 
our service men and women are taught that these principles 

solute and may not be waived when convenient.) Sim- 
a lack of humane treatment may induce an enemy to 

fight to the death rather than surrender, thereby leading to 
ly casualties. The instruction is candid, 
itting that humane treatment of enemy 

prisoners of war will not guarantee equal treatment for our 
captured servicemen, as we learned in World War 11, Ko- 
rea, and Vietnam; but it is emphasized that inhumane 
treatment will most assuredly lead to equivalent actions by 
the enemy. 

Likewise, the admonition to “treat all civilians humane- 
ly” recognizes the need for a disciplined military force on 
the battlefield; a crime against a civilian on the battlefield is 

, as much (and perhaps more) a detriment to unit discipline 
and integrity as one committed in Fayetteville, North Caro- 
lina, or Oceanside, California, by a member of the military. 
Mistreatment can alienate the civilian population. Abuses 

opinion, as evidenced by e a negative effect on 

l4 M. MacDougal & F. Feliciano, Law and Minimum World Public Order 72 ( 

I5Air Force Manual 1-1, Functions and Basic Doctrine of the United States Air Force, at 5-5 (1979), defines “economy of force” to mean that “no 
more-or less-effort should be devoted to a task than is necessary to achieve the objective. I . . This phrase implies the correct selection and use of weapon 
systems, maximum productivity 
definition of “economy of force,’ 
tency with law of war principles 

I 6  Headquarters, US. Marine Corps, The U.S. Marine-Essential Subjects, at 1 Order P1550.14D, 1983). This publication is distributed 
to every recruit upon entry into the Marine Corps, and is the foundation for his or her fo cation as a Marine. 
”Such inhuman treatment happened in the brief flurry of shackling and countershackling of Canadian and German prisoners of war following the Dieppe 

raid. In contrast, German treatment of U.S. and British Commonwealth prisoners of war in World War 11, while usually harsh and often brutal, WBS far 
better than that of Soviet soldiers for this reason. 

Nazi abuse made the Soviet population, previously friendly and receptive, hostile. See A. Dallin, German Rule in Russia, 1941-1945: A Study of Occupa- 
tion Politics (1957). Here, however, is where a distinction must be made between a moral democracy and an amoral totalitarian state. While Mao Tse-Tung 
emphasized the need to respect the civilian population, it was clear that what could not be gained through kindness would be achieved through intimidation. 
The Viet Cong assassination policy in South Vietnam, Soviet attacks on the civilian population in Afghanistan, the recent program by the Marxist People’s 
Revolutionary Army factions of the Farabundo Marti National Liberation Front in El Salvador of assassinating democratically-elected mayors, and a similar 
assassination policy by the Maoist Shining Path guerrilla movement in Peru, indicate clearly that not all men accept the same moralnegal standards. 

ying effort, and careful balan 
the judicious use of limited asse 

,’ 
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(primarily combat arms), and aviators (fixed 
wing). Its emphasis is on the practical rather t 

to means and me 
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targeting-both tied to the moralflegal concept of discrimi- 
nation of combatants from noncombatants-also have been 
addressed. Each symposium has been an unqualified 
success. 

Casualty Care Course (Fort Sam Houston). Targeting and 
the law of war is taught at the A mmand and Staff Col- 
lege (Maxwell Air Force Base) 
Intelligence Course (Lowry Air For 
fecting Special Operations” is a classified presentation given 

taught. Overall, the amount of law of war instruction of- 
fered within the U.S. military is at least double that of any 
other nation. 

the complexities o f t  
sponsibilities under 
of compliance with 

Conduct of Operations. Legal advisors should be im- 
mediately available to provide advice concerning law 

Y 

of war compliance du&g joint and combined opera- 
tions. Such advice on law of war compliance shall be 
provided in the context of the broader relationships of 
international and U.S. and allied domestic law to mili- 
tary operations and, among other matters, shall 
address not only legal restraints upon operations but 
also legal rights to employ force. 

tional law, and shall include, as necessary, provisions 
for (1) the conduct of military op ions and, exercises 
in accordance with laws affectin ch operations, in- 
cluding the law of war, and (2) the revortinn and 

reviewed by the joint command legal advisor at each 
stage of preparation. 22 

tic, hands-on training, an increased number of law of war 
problems are being built into field (and fleet) exercises at all 
levels. For example, the greatest reinforcement for class- 
room instruction on the handling of a prisoner of war has 
proved to be actual handling and processing of an “enemy” 
prisoner of war from the point of capture to turnover to ap- 
propriate authority. Other reinforcement measures have 

ted. The Judge Advocate General of the Army 
of war issues as part of the special interest 

items for Article 6, UCMJ, 23 inspections; the Air Force in- 
law of war questions in Operational Readiness 
ions; while the Center for Naval War Gaming at the 

Naval ,War College routinely incorporates law of war issues 
into its war games. These approaches have proved far more 
effective than forcing troops into a classroom to watch the 
same outdated movie, as previously was the case, while 

raining paid divi 

both in the early freedom-of-n 
subsequent airstrikes against terrorist-related targets. Law 

experts at the U.S. European Command, service, 
S le<el assisted mission planners with promulgation 

of rules of engagement, selection of taigets, and anticipation 
and consideration of other possible law of war issues. A 
close, working relationship was one, of the many factors 

1 _  I ” “ _  . 

led to successful conclusion of each mission. l4 
v ,  

. . . i  

Conclusion 

Ethics Instruction in Military Education at AI1 Levels?” I 
have endeavored to summarize current law of war training 
efforts within the U.S. military to explain one approach that 
is being taken in one aspect of ethics instruction. I do not 
wish to suggest that current service programs’ ‘AWperfect. 
There are shortfalls, and it is a continuous effort to identify 
and correct them. In the review of U.S. operations in Gre 
nada, it was discovered that one unit had conduc law 
of war training in the year preceding that rescue ion. 
That no offenses occ&?ed is testimony to the quality of the 
leadership within the unit and to the consistency of the law 
of war with common sense and military doctrine. But it re- 
minded us that a program is dependent on individuals and 
their interest in or support for the law of war. It has served 
as an impetus for reviewing law of war training to establish 
methods for ensdring that la 
within units. Other impro 

The topic for JSCOPE IX is “How Shall We Inco 

Law of war training has made great strides in all of the 

mitted by or against 

24For discussion of the law of war factors considered 
Institute Proceedings, Nov. 1986, at 40. 
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lated targets that were the object of attack. Recently it was 
disclosed that the alleged death of Moammar Gadhafi’s 

e air stdke by U.S. Air Force F-111F 

war 11 

9 

My point i s  that there are hypotheticals with answers, 
and others that can be debated until the cows come home 

25 For excellent example of the study of history from the p 
(1985). 
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aircraft on Aziziyah Barracks was a Libyan fabrication. Its 
purpose was clear: to influence public opinion in the United 
States and the western world to forestall further attacks. 

Ethics and the law ays synonymous, but they 
are coapatible i n  ma Not the least of these is 
their value as a foreign policy tool. Each i s  extremely im- 
portant in today’s world in assuring the American people of 
the correctness of a strategic or tactical-“deci$ion, and lead- 
ers at all levels ignore this fact at their peril. We have taken 
a proactive approach to teaching the law of war by empha- 
sizing this point. The same can be done in teaching other 
fields of ethics. 

Appendix A 

Report of the United States on Law of War Training to 
the International CommiLtee of the Red Cross, Geneva, 

October 1986 

Dissemination of the Geneva Conventions in the 
United States Armed Forces 

f Defense, training in the law o 
cluding the Geneva Conventions, is the responsibility of the three military 
Departments (Army, Navy and Air Force). Within these Departments, r e  
sponsibility has been assigned to The Judge Advocates General of the 
Army, Navy and Air Force, as the chief uniformed legal professionals in 
the armed forces. In addition, the United States Army has been designated 
the executive agent for investigating allegations of violations committed 
against United States personnel. The Army is also primarily responsible, 
within the United States military establishment, for the administration of 
prisoner of war camps and the military government of occupied territory, 
and hence has a special role in ensuring that the Third and Fourth Con- 
ventions are complied with. 

example, assigns specific respdnsibilities for training in the. law of armed 
conRict to ensure that all Air Force person 

d by their responsibilities and 
in the Army (AR‘ 350-216 

ST 3300.52) and the Marine Corps (Marine Corps Order 
3300.3). The texts of the 1949 Conventions are also disseminated to the 

armed forces (see, e.g., Air Force Pamphlet 11C-20, Se- 
onal Agreements), along with 

s incorporating and commenting on their 
Manual 27-10, The Law of L h d  warfare; NWIP 
Warfare; and Air Force Pamphlet 11G31, International Law-The Law 
of Armed Conflict and Air Operations), 

Military personnel who are also licensed, university educated lawyers 
are assigned to every American military base, Army or Marine Corps divi- 
sion, and large naval units. These personnel are responsible for providing 
advice to their commanding officers on problems involving the law of war,’ 
including the Geneva Conventions, in accordance with 
tives issued by their service headquarters. Each service 
training in the Conventions to the officers who staff these positions. The 
Army Judge Advocate General’s School at Chirlottesville, Virginia, for 
example, provides a basic course which all Army military lawyers are 
required to complete in residence. Twenty-one hours of this course are d e  
voted to the law of war. After appr 

10 

selected Army lawyers are sent to a nine-month graduate level course at 
Charlottesville, 29 hours of which are devoted to the law of war. Electives 
in inttmational. law are also offered during this course. The Naval Justice 
School at Newport, Rhode Island (for Navy and Marine Corps lawyers), 
and the Air Force Judge Advocate General’s School at Maxwell Air Force 
Base, Alabama, similarly provide instruction on the Conventions to law- 
yers entering those serviw. 

to these specialized courses for military lawyers, the 
forces also provide extensive training to the rest of their officer and 
ed membership. The philosophy underlying these training programs is to 
ensure that all members receive at leaet some orientation in the provisions 
of the Conventions, and that more detailed training be tailored to the indi- 
vidual’s military duties. The Navy, for example, divides law of armed 
conflict training into three levels, vis: (1) a minimum level of understand- 
ing required for all members of the Navy; (2) a higher level for personnel 
whose speciality or assignment involves participation in combat opera- 
tions, o 
training 
ty or assignment involves participation in the”%ection of combat 
operations. 

ed, receive at least a minimum orientation in the Conventions and the law 
tary Academy, the United States Naval 
Air Force Academy all include this sub- 

ject in required courses for their cadets and midshipmen. Similar training 
is-provided in other otficer accession programs and enlisted basic training. 
The nature of this training varies from service to service, due to inherent 
differences in the roles and missions of the armed forces. In the Air Force, 
for example, most combatant personnel will be officers, 
the-enlisted force will never be directly involved in the 
combat. In other services, such as the Marine Corps, it is assumed that all 
or most active personnel must be prepared for direct participation in com- 
bat. It should be noted that the Marines have therefore elected to build 
their Law of War Program around nine basic principles patterned after the 
“Soldier’s Rules” drafted at the 1977 European Red Cross seminar. 

Advanced training is routinely furnished to military personnel requiring 
it. Intelligence officers of the Air Force and Navy are, for example, given 
special training in the international law applicable to air targeting. Medical 
personnel are of course given special instruction in the First and Second 
Cqnventions, while Army military police and Air Force security police are 
trained in the requiremehts of the Third Convention. All the services in- 
clude law of war training in their advanced courses for senior officers. TKe 
Army War College, the Air War College and the Naval Post-graduate 
School either require such courses of their students or offer them as elec- 
tives. In addition, the Army Judge Advocate General’s School offers a 
“Senior Officer Legal Orientation’’ course, for line officers, attended by 
about 360 colonels and lieutenant colonels per year. A portion of this 
course involves the practical application of the Geneva Conventions and 
the law of war. The Marine Corps offers a one-week graduate-level law of 

commanders and staff officers five times per year. The Unit- 
regularly participates in nternational Course on the 

Law of Armed Conflict for officers, held 

In recent years, the United States armed forces hav 
phasis on including law of war probl ’ses and other military 
evaluations in order to disseminate th 
tiveness of previous dissemination. I 
recently included law of war tasks and information in its Combat Readi- 
ness Evaluation System for infantry battalions, and is currently working 
on similar standards for other combat organizations. Another recent ex- 
ample is Exercise Team Spirit 8 arch of 1986, where a naval task 
force commander, assisted by vy lawyers, promulgated law of 
armed conflict scenarios to ships and naval units participating in the exer- 
cise. Thus, for the United States armed military exercises have 
become a means of strengthening the dis ion of international hu- 
manitarian law, in addition to their role in maintaining national and 

military specialty or level of rank requires 
the highest level, for personnel whose military j 

. .  
A11 services require that all person ng, either as list- 

, .  

’ 

, 
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and coordinate 

In calendar year 1985, the efforts of the 
tion Command's expanded econ 

into the Fraud Abatement Division. 

' 3 1  U.S.C. §§ 3729-3731 (1982). 
2United States v. Griswold, 24 F. 361 (D. Or. 1885). 
' Charter of the Army Task Force on Fraud, Waste and Abuse, 7 Jan. 1986, reprinted in The Army Lawyer, Mar. 1986, at 4. 
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increase. Suspensions rose to 2 16, debarments dropped 
slightly to 101, but recoveries topped $7 million, and the 
work was still piling up faster than the branch could handle 
it. 

The Task Force, recognizing the potential of the Con- 
tract Fraud Branch, determined that it should be staffed in 
an adequate fashion to handle the burgeoning case load and 
become a separate division. The vision of the Task Force 
stretched beyond the desire simply to meet increased work 
in the area of suspension and debarment. The Task Force 
perceived a need for coordination of remedies and better 
handling of litigation matters. For that reason, the organi- 
zation they designed was fashioned to provide continuity as 
well as a consolidated front in all areas of remedies avail- 
able to the Army. 

- 

Remedies Available 

There are four types of remedies a 
when it has been the victim of procur 

Contract Remedies 

The area of contract remedies was never intended to be a 
function of the PFD but plays a significant part in the oper- 
ations of that division. While contract remedies remain 
with the contracting officer, and cannot be implemented by 
the PFD, these remedies must be known to the division in 
order to effectively utilize the other three categories of rem- 
edies. For example, if a contracting officer has rendered a 
final decision, has made a claim against the contractor, and 
is currently offsetting progress payments against the 
amount owed the government, the PFD must take this into 
consideration in formulating other remedies that will be in 
the best interests of the government. The PFD will not be 
instrumental in bringing about contract remedies, but it 
must be fully informed of all such efforts to assist in the 
performance of its mission. 

Suspension and Debarment 

dies concerns administrative 
remedies provided for in the Federal Acquisition Regula- 
tion, Defense Federal  Acquisition Regulation 
Supplement, and the Army Federal Acquisition Regula- 
tion Supplement. These regulations primarily concern the 
ability of agencies to suspend and/or debar firms and indi- 
viduals from doing business with the government. 

The Army Suspending and Debarring Official has the 
power to suspend a contractor from doing business with all 
agencies within the government’s executive branch when he 
determines that immediate action is necessary to protect the 
government’s interest. He must base his decision on ade- 
quate evidence that there has been a: commission of fraud 

4Federal Acquisition Reg. (1 Apr. 1984) [h 
Defense Federal Acquisition Reg. SuppIem 
Army Federal Acquisition Reg. Supplement. (1 Dec. 1984). 

The second area of 

’FAR 0 9.407-2(a). 
a FAR 8 9.407-2@). 
’FAR 0 9.407-2(~). 
‘OFAR 8 9.407+). 

FAR 0 9.406-2@). 
“FAR 0 9.406-2(c). 

or a criminal offense by a contractor in conjunction with a 
government contract or subcontract; violation of federal or 
state antitrust statutes; theft, forgery, bribery, falsification 
or destruction of records, the making of false statements, or 
re roperty; or commission of any other of- 
fense that indicates a lack of business integrity or business 
honesty that seriously and directly affects the present re- 
sponsibility of a government contractor or subcontractor. ’ 
Adequate evidence exists in every case where there has been 
an indictment for any of the above The Sus- 
pending and Debarring Official may also suspend a 
contractor upon adequate evidence of “any other cause of 
so serious or compelling a nature that it affects the present 
responsibil i ty of a Government  con t r ac to r  o r  
subcontractor.’’ 

Suspensions can last for twelve months with a possible 
extension of six months. They are intended to be temporary 
in nature and protect the government while investigations 

g completed and legal proceedings are initiated. In 
may a suspension extend beyond eighteen months 

if legal proceedings are not initiated. lo 

Debarments generally do not exceed three years. Debar- 
ments require a “preponderance of evidence” that indicates 
that: there has been a “[v]iolation of the terms of a Govern- 
ment contract or subcontract so serious as to justify 
debarment, such as” willful failure to perform, or a history 
of unsatisfactory performance; l 1  or there is some other 
cause that is of “so serious or compelling a nature that it af- 
fects the present responsibility of a Government contractor 
or subcontractor.” l2 Conviction or civil judgment for such 
offenses as fraud in relation to a government contract, vio- 
lation of antitrust statutes, or the commission of 
embezzlement, theft, forgery, bribery, falsification or de- 
struction of records, making false statement, or receiving 
stolen property is cause for a debarment. 

Litigation Remedies 

Civil and criminal prosecution, the third and fourth rem- 
edies available to the Army, are the primary responsibility 
of DOJ. Litigation of fraud-related cases is most commonly 
handled by United States Attorneys and Assistant United 
States Attorneys, generally in the district where the con- 
tractor is located. The Army may take an active role in 
such activity, however. The Litigation Division of the Office 
of The Judge Advocate General is deeply involved in civil 
litigation and provides DOJ the help it must have to suc- 
cessfully litigate many complex military-related issues. That 
division regularly provides lead counsel on cases. The PFD 
will eventually provide that same degree of assistance to 
DOJ in cases involving contract fraud when it becomes ful- 
ly operational. It will be primarily concerned with 
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Implementing a ocurement Fraud Program: Keeping the Contractors Honest 

Ofice of the Staff Judge Advocate, U.S. Army 
Communications-Electronics Command, Fort Monmouth, 

is almost axioma 
ion of the milit 

perception has been fu 
“horror stories” and derisive editorial comments. Although 
this media attention often tends toward sensationalism and 
usually fails to identify any underlying causes for such 
“horror stories,” the public percep 
not entirely unfounded. 

Public attitudes in this ar&Tave 
sional interest, prompting a respons 
Defense (DOD)-that included DOD Directive 7050.5. 
Pursuant to that directive, DOD’ components were tasked 
with ensuring coordination and pursuit of all criminal, civil, 
administrative and contractual remedies for each incident 
of fraudulent or corrupt conduct re 

On 7 January 1986, the Department of the Army @A) 
chartered the Task Force on Fraud, Waste and Abuse, 
charged with ensuring that all allegations of fraud within 
DA are promptly and thoroughly pursued. 

administer the program, receive ;eportsof irregilarities, 
and coordinate remedies. 

At the majority of installations, particularly outside the 
Army Materiel Command (AMC), these responsibilities 
may bring the local staff judge advocate office into unchart- 
ed waters. The following is offered as a blueprint for 
establishing a fraud prevention program, in accordance 
with the aforementioned DOD directive and Army 
regulation. 

The measures outlined in this article have been imple- 
mented a t  U.S. Army 
Command (CECOM).‘ Tb 
the acquisition of communications-related equipment, ex- 
pending a multi-billion dollar annual procurement budget 
in the process. Accordingly, the focus on procurement 
fraud is greatly heightened at CECOM and many of the 
measures utilized there may not be practical at commands 
where contracting is limited to base operation activities. 

Many of the fundamental aspects of the program will gen- 
erally apply, however, and the overall program may be 
scaled down or altered to suit varying situations. Consider- 
ing the aforementioned DOD directive, it is highly likely 
that implementing some procurement fraud program will 
be advisable, if not mandatory in the foreseeable future, 
even at commands where procurement is not the primary 
mission. 

Designation of a Procurement Fraud Counsel 

fraud counsel. That attorney is responsible not only for par- 
ticipating in the program but also for keeping the program 
active. By and large, government employees still view pro- 
curement fraud initiatives as “extra duty” and inertia will 
almost definitely set in, unless the fraud counsel aggressive- 
ly pursues the program. Counsel cannot sit back and allow 
the system to work. At this stage, it 

CECOM has designate 

ed at 
plementation of the program was the fragmented manner in 
which procurement fraud was pursued. Allegations of fraud 
may potentially be investigated by the Army Criminal In- 
vestigation Division (CID), the Defense Criminal 
Investigation Service (a component of the DOD Inspector 
General (DODIG)), the FBI, or any combination thereof. 
The Defense Contract Audit Agency or Army Audit Agen- 
cy may also be involved, not to mention any of the various 
Inspector Generals. Without one central point of contact 
for all cases of fraud, there may be duplication of efforts. 
The command could be “blind-sided” by an investigation 
that has been in full swing for some time. Certain govern- 
ment remedies, which require prompt activity, could be 
compromised by inaction. Worse yet, fraudulent conduct 
by contractors could potentially “fall through the cracks’’ 
entirely. 

The designation of a procurement fraud counsel as the 
central point of contact for all cases of fraud eliminates 
those problems to a large extent, and ensures proper coordi- 
nation and timely pursuit of all government remedies. 
Training in coordination of remedies is provided regularly 
at various locations by DODIG. The American Bar Asso- 
ciation also conducts seminars, although the perspective 
there is gefierally contractor-oriented. If formal training is 
unavailable, materials may be obtained from DODIG. 

The program itself involves three major areas, all of 
which require the active involvement of the procurement 
fraud counsel. 

’ Dep’t of Defense Directive No. 7050.5, Coordination of Remedies for Fraud and Corruption Related to Procurement Activities (June 28, 1985) [hereinaf- 
ter DOD Dir. 7070.51. 
2Charter of the Army Task Force on Fraud, Waste and Abuse, 7 Jan. 1986, reprinted in The Army Lawyer, Mar. 1986, at 4. 

4Dep’t of Air Force, Reg. No. 123-2, Air Force Fraud, Waste, & Abuse (FW&A) Prevention and Detection (Jan. 1986) [hereinafter AF Reg. 123-21. 

I 

Dep’t of Army, Reg. No. 27-21, Legal Services-Remedies in Procurement Fraud and Corruption (15 July 1986). 

AF Reg. 123-2, para. 6. 
6For information about this training, contact Mr. Howard Cox, Deputy Assistant DODIG, AUTOVON 224-1232, or commercial (703) 694-1232. 
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d to-an investigating office far 
ity. The investigators will eventu 

Such training can be arranged through regional oflc 

loFederal Acquisition Reg. 6 9.406-2 (1 Apr. 1984) [here 
I 1  Dep’t of Defense, Misc. Pub. No. 20-1, Indicators of Fraud in Department of Defense Procurement (1 June 1985). 
l2 The CECOM committee is currently considering the advisability of 

support of procurement fraud initiatives. 



01 ses 
for the procurement fraud attorney. The second major area 
of the program involves whpt to do-afte 
suggested method of evaluating these ca 
an earlier issue of The A m y  Lawyer. l3 

description of some of the practical aspects experienced at 
CECOM in applying such 

Upon receipt of a rep 
generally taken is to evaluate the 
nality. l4 This will most often inv 
with whoever reported the matter, 

be involved if criminal conduct 
may have occurred. As a general rule, any crimhal 
rected against the Army should involve CID, and any other 
referral should be coordinated with the local CID office. 
Matters involving defective cost and pricing data or cost 
mischarging will often be assumed by the Defense Cdminal 
Investigation Service (DCIS). Matters involving more than 
one department within DO? may +so require DCIS in- 
volvement. Bribery cases will generally involve the FBI. A 
good working relationship witli these investigative agencies 
is essential. 

dentiality. There may be a need to rt of 
Au- 

dit Agency. If the allegations i e or 
substandard items supplied to the government, the plan 
may involve segregating those items in ,the depot and ar- 
ranging for them e tested by engineering personnel. 
Often this will nec e the establishment of what is es: 
sentially a case task force of engineering and material, 
management personnel. 

Counsel should be prepared to act as the command point 
of contact for the investigating agencies and provide assis- 
tance as needed regarding evidentiary or procedural 
questions. Investigation of these cases generally requires 
some understanding of the procurement process, and coun- 
sel will often need to provide the investigators with support 
in these areas. Support may also 
case to an already overburdened 
the principal criminal stat 
fraud area is 18 U.S.C. Q 
tors need to be made-aware o f t  
places on the integrity of the contractor. Throughout the 
procurement process, alled upon to certi- 
fy to one representation or an d if the government 
cannot rely on the contr ty, the entire system 

se statement prosecu- 
as much jury appeal as those 

other agencies, such as AAA orthe 

prosecutions for crimes involving violence or narcotics, fail- 
ure to  pursue them consistently will undercut the 
government procurement system. The gravity of 

on must be brought home to the 
ly as possible. Moreover, the federal 
nd in procurement fraud may be-lim- 

ited, requiring the procurement frau 
to work closely with the prosecutor a 
ed for prosecution. 

Simultaneously, a parallel eval 
should be conducted to determine 
statutory or common law theories is ap 
cases for civil prosecution, CECOM prepares a civil recov- 
ery report outlining background facts, theories of recovery, 
potential statute of limitation problems 
damages. It should also include a draft 
ies of any pertinent documentary evidence. The report is 
forwarded through AMC to the DA Procurement Fraud 
Division, where it is again evaluated and forwarded to 
D O J .  Once the case is assigned to a DOJ attorney, the pro- 
curement fraud counsel should provide whatever assistance 
is necessary throughout the litigation, particula 
area of discovery. 

Evidence relevant to a civil action should be developed as 
early as possible where a parallel criminal action is in 
progress, in order to avoid any potential problems if the 
criminal matter enters a grand jury stage. Once it does, evi- 
dence obtained by the grand jury will be unavailable for use 
in a civil or administrative proceeding. l6 Once an indict- 
ment is obtained, it may be advisable to consider filing a 
civil suit and requesting that the court hold the action in 
abeyance pending the conclusion of the criminal action. 
The elements of a civil false claims suit will often be the 
same as those that comprise a criminal action. Should the 
criminal action result in a conviction, the civil action will 
be established and the governme 
ages. l7 An excellent reference- for 
Civil Fraud Manual. ' 8  

d* 

contracts involved, a statement of relevant facts, and a rec- 
ommendation as to whether suspension or debarment 
should be imposed. Needless to say, procurement personnel 

greet the opportunity to prepare such reports 
enthusiasm as one might hope. To make the 

palatable, CECOM uses as outline of all 
sary to complete the report.20 DistribG- 

'l.t P generally ensures 
in r d saves these em- 

ra burden of ferreting out all necessary 
~~ 

l3  Post & Mason, Attacking Fraud, Waste, and Abuse at the Installation Level: 
l4 For a listing of the most commonly utilized criminal statutes, see id. at 20 n.8. 
"A  list of the primary statutes utilized for civil recovery is at enclosure 1 to DOD Dir. 7070.5. 
16Fed. R. Crim. P. 6(e). 
l7 United States v. Thomas, 709 F.2d 968 (5th Cir. 1983). 
"Department of Justice Civil Division, Civil Fraud Manual (June 1982). 
l9 Defense FAR Supp. 8 9.472 ( 1  Apr. 1984). 
*'A copy of the CECOM outline is at Appendix A. 
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curred) of the commission of any act indicating a lack of of a fraud program involving an active procurement fraud 
business integrity, seriously affecting that cOntractorfS counsel will help to change those attitudes. Close contact 

e of the procurement 
through the MACOM to the 
sion for evaluation. A ~decigi 
debar is made within DA by 
General for Military Law. 

lly he or she will be 

1. Name and address of contractor. 

tion “3” above. If so, state the amount of such contracts, 
what amounts have been paid, or are due, and whether my 

, have been assigned. 

8. Provide a complete summary of all 
upon which the suspicion of impropriety 



12. State the names of any investigative agencies pursuing 
the matter. 

13. Provide an index to the attached en ures. The endo- 

investigative reports or other related documents. (C 
copies on any indictments or judgments rendered against 
the contractor in the matter must be annexed.) Also, attach 
a credit and financial such as a Dunn & Bradstreet 

Changes in Army Policy on Financial Nonsupport and Parental Kid 

Lieutenant Colonel AZfred F. ArquiIla 
mand Judge Advocate, US. Army Community and Family Support Center 

Introduction (DAIG) concerns about the perennial problem of trying to 
obtain financial support for family members living in the 
United States from soldiers stationed overseas. 
IGs found that they were spending an increasi 
time trying to help geographically separated families. The 

meet the needs of such families, Although Amy Communi- 
ty Service (Acs) 7 or Amy Emergency Reliefs could help 
with a loan of furniture or money, there was no established 
command StlUCtUre O r  Staff Section to assist families in Ob- 
taining money from the soldier responsible for their 

Army Regulation 
published in Novem 
rated at that time 
comments made by 
this regulation has been well received, our experience over 
the past one and one-half years has uncovered several areas 
that need to be strengthened. 

A newly-published change to AR 608-99,4 adds a set- 
tion concerning geographically separated families and 
makes other minor revisions throughout the regulation. 
This article will discuss these modifications. 

DAIG found that existing procedures were inadequate to 

P 

Geographically Separated Families 

lies5 responds to Department of Army Inspec 

’ Dep’t of Army, Reg. No. 608-99, Personal Affairs-Family Support, Child Custody, and Paternity (4 Nov. 1986) [hereinafter AR 608-991. 

The new paragraph on geographically separated fami- 

L. Rev. 17 (1986) for a discussion of the background and contents of 

develop a uniformapproach among the services on handling the problems of non- 
only service that makes a failure to provide adequate financial support to family 
under Uniform Code of Military Justice art. 92, 10 U.S.C. $892 (1982) [hereinafter 

Army approach to these problems has been proposed to the other 
services as a model, but this solution has met with resistance. The Air F le, expects each Air Force member to provide regular and adequate 
support based on the needs of family members being supported and the ability of the service member to pay. (See Dep’t of Air Force, Reg. No. 35-18, 
Financial Responsibility (1 July 1977)). But the Air Force takes the position that it does not have the legal authority to order a service member to support 
his or her family members. In 1986, DOD proposed in a draft revision of DOD Directive No. 6400.1, Family Advocacy Program, May 19, 1981, to include 
parental kidnapping and financial nonsupport of family members (including even of nonsupport) within the definition of spouse and child abuse. 
Based in part on the recommendations of the author, this approach at achieving un among the services was abandoned in favor of issuing a separate 
directive on these problems. Presently, a draft DOD Directive, entitled “Return of DOD Members, Employees, and Dependents to the United States to 
Comply with Court Orders,” is being circulated for comment within DOD. If implemented, the DOD Directive would require all the services to 

cooperate with courts and state and local officials in enforcing court orders relating to DOD members and employees stationed outside the United States 

AR 608-99 is part o f t  
May 1987) [herein 
be in June 1988.’- 
5AR 608-99, para. 2-13 (Cl, 1987). 
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s u p ~ o r t . ~  The soldier’s co 
ceive the complaint of fin 
section tracked these complaints to ensure that they were 
resolved in a timely and responsive manner. 

bers often sought help from 

her family. l4  The change also provides suggested for- 

This new procedure is a reflection of the Army policy 
provide financial support to their family 
commanders are required to enforce- 

ould be no need to pass a family back 
Because nonsupport is also 

office, The staff judge advocate ofic legal assistance and IG offices; a message 
the regulation. IO M ~ ~ ~ ~ ~ ~ ~ ,  while initiated by a legal assistance OffiC 

mily’s behalf, this did not always effective in Obtaining finan 
ttomey could Write to the soldier’s tion commander in the United 

procedure does not improve the situation for 

Assistance, Inspections, Investigations, and Followup-Inspector General Activities and Procedures, para. 4-9 (6 June 1985). 
l 3  A representative of the DAIG office mentioned one example where an officer of an installation IG office felt so sorry for the near destitute situation of one 

family that he took the family home with him so that they could be fed a meal. 
l4  A letter “For the Commander” can be substituted where the urgency is not great or where there is a limitation on message traffic. 

I6AR 608-99, paras. 1-5 and 1 4 e  (Cl, 1987). 
”AR 608-99, para. 2-13b (Cl, 1987). The installation co 
’* An alternative request was to have the U.S. A m y  Community and Family Support Center-Personal Affair Branc 

resolving all financial nonsupport complaints in the Army. This ten-person office does not have the ability to handle 
Army. Generally, this office only handles nonsupport complaints that are referred by Members of Congress and others i 
of the Army for resolution. The Personal Main Branch will take collect c 
obtaining financial support from the soldiers responsible for their support. 
221-8951. The Personal Affairs Branch is no longer under the Commanding 
reorganization within the Office of the Deputy Chief of Staff for Personnel in 
General, U.S. Army Military Personnel Center (MILPERCEN). 
”Whatever procedures are established on Army installations in the 
step for families seeking financial support from soldiers stationed overs 
that will be utilized by many Army installations overseas. 
*OAR 608-99, para. 14c( l )  (Cl, 1987). 

AR 608-99, figures 1-1 and 1-2 (Cl, 1987), respectively. 
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regulation prohibiting parental kidnapping and denial of 
child visitation rights. 21 

Finally, the regulation makes it clear that a soldier’s 
“continued violation of an existing state court order or this 
regulation” is a factor the commander should consider 
before approving a request for, or an extension of, an over- 
seas assignment. 22 The regulation, as originally worded, 23 

was directed at soldiers whose pending overseas assign- 
ment, or extension of an overseas assignment, might 
adversely affect the legal rights of family members trying to 
obtain child custody or financial support. The quoted provi- 
sion has been added to address the situation where a 
soldier-parent kidnaps his or her children in the United 
States and, upon arriving overseas, obtains a court order 
from a foreign court granting the soldier custody. Although 
legal action against the soldier for violating the state court 
order may not be possible because of the conflict between 
the state and foreign court orders, 24 the added provision 
makes it clear that such soldiers should not be allowed to 
extend their overseas tours so as to allow them to continue 
to interpose the foreign court order as a defense to the al- 
leged violation of the state court order. 

Lawful Orders 

Questions have been raised regarding whether a com- 
mander could issue a lawful order to enforce those 
provisions in AR 608-99 that were not specifically indicat- 
ed as being punitive in nature.25 The answer to  this 
question seemed apparent. Why, for example, have a para- 
graph in the regulation authorizing a commander to order 
additional support 26 if a commander could not punish a vi- 
olation of that order under the UCMJ? The intent, after all, 
in making certain provisions of AR 608-99 punitive was to 
make it clear that soldiers could be punished for violating a 
lawful general regulation under Article 92 for not providing 
financial support to family members or for parental kidnap- 
ping, even if they had never been counseled that such 
conduct was wrongful. The goal was to eliminate delaying 
tactics and to obtain prompt compliance with court orders 
and this regulation. 

Two changes in the regulation now 
that commanders can issue lawful orde 
force various provisions of the regulatio 
those provisions that are already separably 
olations of a lawful general regulation. 27 T 

21 Id. 
22AR 608-99, para. 1-5d (Cl, 1987). 
23 AR 608-99, para. 1-5d. 
24 See AR 608-99, para. 2-5d( 1). 

specific reference to the provisions of AR 608-99 on arrear- 
ages and additional support as examples of the type of 
matters that can be the basis for a lawful order by a superi- 
or commissioned or noncommissioned officer. 2B 

Parental Kidnapping of Stepchildren 

A small amendment to the regulationz9 makes it clear 
that soldiers can be held accountable for parental kidnap- 
ping of step-children as well as their own children. As 
originally worded, 30 gulation did not prohibit a sol- 
dier from aiding a etting his or her spouse in 
kidnapping the spouse’s children born as a result of a prior 
marriage. The amendment adds “step-parent” to the defini- 
tion of “soldier relative.” This change makes parental 

apping of step-children a violation of the punitive pro- 
visions of the regulation. 

Child Support 

There have been a number of inquiries about the regula- 
tion with regard to what constitutes a “silent court order” 
(that is, a court order without a financial support provision) 
under the regulation. The regulation requires that soldiers 
provide financial support to family members in accordance 
with the existing orders. Some divorce decrees make no 
mention of alimony or child support, however. A divorce 
decree that makes no mention of alimony is no problem be- 
cause the regulation does not require support to former 
spouses in the absence of a court order. 3 1  Child support is 
another matter as the regulation clearly provides for their 
continued financial support after a divorce in instances 
where the court did not have jurisdiction to order child 

As before, AR 608-99 requires a soldier to provide finan- 
cial support to minor children even when a court order 
contains no financial support provision. 33 There are now, 
however, two enumerated instances where this requirement 
does not apply. The first is where the soldier is the plaintiff 
in the court action for divorce and the defendant spouse 
“was properly served with judicial process in person or at 
the place of residence,” and the second is where the soldier 
is the defendant in the court action for divorce and the 

rt “had personal jurisdiction over the soldier to order 
d support.” In either instance, the soldier would sti1l”be 

required to provide child support if he or she was “receiv- 
for quarters] at the ‘with 

support. 32 
d 

. 1 ’  ” 

25 “Failure to comply with the minimum support requirements (para 2 4 )  or the child custody provisions (para 2-5) of thi 
violations of Article 92, UCMJ.” AR 608-99, para. I+@). 
26 AR 608-99, para. 2-10. 
”AR 608-99, paras. 1-4e(8) and 1-7 (CI, 1987). 
2sAR 608-99, para. l4e(8) (Cl, 1987). 
29 AR 608-99, para. 2-5c (Cl, 1987). 
30 AR 608-99, para. 2-5c. 
31  AR 608-99, para. 2-6b(2)(a) (Cl, 1987). Soldiers are only required to support “family me 

member” in the glossary, section 11, terms, does not include a former spouse for whom the soldier is not required to provide financial support by virtue of a 
court order. 
32AR 608-99, para. 2-66(1) and (2)(c) (C1, 1987). 
33 AR 608-99, para. 2-66(2)(c) (Cl, 1987). 

ulation may be charged as 

” as defined in the regulati 
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children in This clarification was added be- 
cause the old provision did not clearly address the situation 
where the soldier was the plaintiff in the cou 
proceeding. 35 

The intent of these provisions is to prevent a soldier from 
being required by regulation to pay child support in a situa- 
tion where a court clearly considered the issue, and, for 
whatever reason, determined that child support was not 
required. At the same time, the regulation does require 
child support when this was clearly the intent of a court. If 
the court was not precise as to the am 
required, then the regulation requires an 
the interim minimum financial support requirements of the 
regulation. 36 Likewise, the same amount of 
required in situations where the court could 
support because it did not have sufficient personal jurisdic- 
tion over the soldier. 37 

Change 1 to AR 608-99 

initiated divorce proc 
provision, this chapge 

This new provision provides that a soldier has no obliga- 
r AR 608-99 to support a spouse if divorce 

proceedings have been initiated by either spouse and one or 
ory orders have been issued, none of which 
1 support. The soldier, however, cannot be 

receiving BAQ at the “with dependents’’ rate based solely 
on the support of the spouse. If that is the case, then the 
soldier must provide spousal support. Spousal support must 
also be provided if the court did not have personal jurisdic- 
tion over the defendant-soldier to order spousal support, or, 
where the soldier is the plaintiff in the divorce proceeding, 
the defendant-spouse was not properly served with judicial 
process, either in person or at  his or her place of 
residence. 39 

Conclusion 
As was true with 

modifications that h 
608-99 reflect the input sistance attorneys who 

ancial support, child custody, and paternity cases 
to-day basis. Their comments have come in the 

form of letters, telephone calls, and discussions at confer- 
ences and seminars on the subjects addressed by the 
regulation. goal is to make the regulation as worka- 
ble and as possible so that co 
can devote their time to the many o 
quire their attention. 

35 AR 608-99, para. 2-6b(2)@)1. 
36AR 608-99, para. 2 4 b  (Cl, 1987). 

37 Sometimes, the imprecision of a .cot$ order o 

S U D D O ~ ~ .  

39 Id. 

DATE just printed. This change wil nt of 
BAQ at the “with dependents” rate elsewhere (not in government housing). The change will add the provi- 
sions and definitions below and make it clear that the sawme proration formula of BAQ at the “with dependents” rate that is used with regard to multiple- 
family units in para. 2-4b(2) will be applied to single-family units living apart. This change reflects the position of the proponent regarding interpretation of 
the regulation. Para. 24b(l)(c) will be added as follows: 

4.0 One change suggested at a recent because it was received too 
h him or her does not have t 

VP- 

(c) Part of the family living with the soldier. When one or more 
elsewhere, then each of mbers who are not living w 
dependents rate if they in Government family qu 
dependents rate for the by the total number of all supp 
not residing with the soldier are living in Go 
difference between BAQ at the with- and wi 

The following two ter 
Single-family units. 
One set of family members, whether living together or apart from each other, all of whom the soldier is 
obligation (e.g.. marriage, a paternity judgment). 
Multiple-family units. 
Different sets of family members that arise from multiple legal relationships (e.g., children from a prior and current marriage). 
For a discussion of these definitions, see Arquilla, supra note 2, at 42. Footnote 74 of that article also contaids a 

with the soldier and one or more family members are living 
a pro-rata share of an amount equal to the BAQ at the with- 
etermined by dividing an amount equal to BAQ at the with- 
s (excluding former spouses). If the family members who are 

y quarters, then, as a group, and without proration, they will recei 
nts rate unless paragraph 24b(4)(a)2 applies. 

terpretation on how child custody 
aEects the obligation to provide financial support under AR 608-99. This material_will also likely be incorporated in the 1988 UPDATE of AR 608-99. 
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Captain J. Frank Burnette 
Commissioner, United States Army Court of Military 

Introduction 
statement,’’ and some tactical suggestions concerning com- 
pliance with the Jencks Act should ease the anxiety 
commonly experienced when a motion for production arises 

1. Understanding the pui-pose of the Jencks 
Act should permit the trial counsel to comply with its in- 
tent through alternative means in appropriate cases. This 
collective knowledge will help eliminate lengthy trial mo- 
tions that detract from the orderly and coherent 
presentation 

Son. Congress WslS 
Supreme court in Je 
door to indiscriminate rummaging of the government’s files 
by defense lawyers. As a result of this concern, the Act lim- 
its defense access to specific categories of documents that 

ony of a government witness and 
losure is only requir 

broad discovery by 

thirty years. It has long been settled, however, that the 
Jencks Act applies to trials by court-martial.5 Due to the 
potential, albeit limited, of drastic trial sanctions for failing 
to comply with the terms of the Jencks Act, it is necessary 
for the trial counsel to develop a precise methodology for 
resolving Jencks Act issues. 

Since its inception, the Jencks Act has been the source of 
considerable anguish for the unwary trial counsel. Compli- 
ance with the Jencks Act is often probl 
reasons. The word “statement” is unque 
art in the Act. The trial counsel must have a good 
working knowledge of this important term. Even when a 
“statement” is requested, the Jencks Act may not require 
its production. Additionally, the inability to provide a “pro- 
ducible statement’’ to the defense is  not necessarily a 

Despite the rather specific language of the Jencks 

I 

the clear intent of Congress to limit discovery to documents 
useful achment purposes. Therefore, the Jencks 
Act is opriate mechanism for pretrial discovery. 

Section e(3) 

1 sanctions are not mandatory. * The Jencks Act defines three categories of “statements.” 
au understood, 

This article will pr e the basic tools needed for ant b ncerns “a s 
pating some potential Jencks Act problems. A 

18 U.S.C. $3500  (1982). 

353 US. 657 (1957). 
lo 18 U.S.C. 6 3500 (b) (1982). 
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by said witness to a grand jury.” Despite the nume 
ferences between a grand jury proceeding and an Article 
32 l2 hearing, section e(3) applies to the stateme 

f 
e uniformly held that the testimony of a 

government witness at an Article 32 hearing is available to 
the defense for cross-exam 
The Court of Military Ap 
primatur on this interpretation of the Jencks Act. I4 While 
the UCMJ has not been interpreted to require a verbatim 
transcript of Article 32 testimony, it is apparent that 
cused has access to the Article 32 tapes pursuant 
language and judicial interpretations of section e(3) of the 
Jencks Act. 

ernment witnesses at either proceeding. The 

Section e(l) 

The first category of “statement” specified in S 

Act is deceptively simple. Section e(1) defines a “ 
as “a written statement made by said witness and signed or 
otherwise adopted or approved by him.” Problems seldom 
arise from motions for the production of a written state- 
ment signed by a government witness. Th 
question in such cases is whether the writ 
lates to the trial testimony of the witness. l 5  To make this 

, 

not relate to the dir 

approved by him” language. This is because adoption or ap- 
proval may be accomplished even if the witness did not 
write the document. The most obvious m 
something that is written by another is t 
ture to it. I s  The act of signing is not required, however, if 
the witness orally verifies the accuracy of the investigator’s 
notes. I9 For example, if an investigator interviews an eye- 
witness to a crime and takes notes on what-t 
related, the eyewitness may adopt or approve the notes 
within the meaning of the Jencks Act. It is not necessary 
that the witness even read the notes; they may be read to 
the witness for oral verificatio 

ay, therefore, become the “stat 
ness. It would seem entirely possi 

rpretations of the Jencks Act, to have an illiter- 
ender an “e(1)” form of statement. 

United States v. Jarrie *l demonstrates the deceptive sim- 
plicity of section e( 1). In Jarrie, an informant telephonically 
related specific observations to his controlling agent. The 
agent took notes. Some time later, the agent telephonically 
verified the accuracy of the notes with the informant. As a 
result, the agent’s notes were “adopted or otherwise ap- 
proved” by the informant through the act of oral 
verification of their contents and accuracy. At trial, the 
agent testified about the facts contained in the notes that 
were included in the agent’s signed report. The agent’s reli- 
ance on the information gleaned from the informant, which 
was reflected in the notes and included in thgreport, led the 
court to conclude he agent had also “adopted or oth- 

tes. Accordingly, the notes were a 

potential Jencks Act problems regarding the adoption of in- 

otes or interim draft’s prepared by law enforcement 
ble litigation. 

the majority rule at present is to the contrary.23 The cur- 

ay create a producible statement. 

been the subject of co 
early lencks Act cases fo at t U- 
generally subject to being produced 22 

l3 United States v. Strand, 17 M.J. 839, 841 ( 

7 S. Ct. 666 (1986). Marsh held 
produced even if the accused and counsel wer 
l5  See, e.g.. Rosenberg v. United States, 360 U. 
of the direct testimony), cert. denied, 419 US. 
M.J. 551 (A.C.M.R.), affd, 8 M.J. 149 (C.M. 
mony of the witness. United States v. Boreli, 
l6 See, e.g., United States v. Loyd, 743 F.2d 
l7 Ogden v. United States, 303 F.2d at 735. 
18Clancy v. United States, 365 U.S. 312 (1961). 

Campbell v. United States, 373 U.S. 487 (1963); 
Pacheco, 489 F.2d 554, 556 (5th Cir. 1974), cert. d 
Cir.), cert. denied, 406 U.S. 924 (1972). 
20See, e.g., United States v. Roberts, 455 F.2d 930 (5th Cir. 1971), cert. denied, 405 U.S. 1050 (1972). 

22 See, e.g., United States v. Vella, 562 F.2d 275 (3rd Cir. 1977); United States v. Harris, 543 F.2d 1247 (9th Cir. 1976); United States v. Harrison, 534 F.2d 
421, 425-26 (D.C. Cir. 1975). It appears that these cases were not predicated solely on the Jencks Act, but also relied on Brady v. Maryland, 373 US. 83 
(1963). 
23 See, e.g., United States v. Hinton, 719 F.2d 71 1 (7th Cir. 1983); United States v. Bastanipour, 697 F.2d 170, 174-75 (7th Cir. 1982), cert. denied, 460 U.S. 
1091 (1983); United States v. Kuykendall, 633 19 (8th Cir. 1980); United States v. Shovea, 580 F.2d 1382, 1389-90 (10th Ci. 1978), ceTt denied, 
440 U.S. 908 (1979); United States v. Martin, 676 (2nd Cir. 1 nied, 
435 US.  916 (1978); United States v. Carrasc 

23 

5 M.J. 193 (C.M.A. 1978). 
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which the agent intends to communicat 
however, a statement. 24 Therefore, unle 
stances indicating some degree of finality intended by the 
agent who made the notes, they will normally not be a 

Section e(2) 

question of whether the notes of an investigator constitute 
the “statement” of another. This provision embraces a vari- 
ety of methods of memorializing another’s words. Section 
e(2) defines a “statement” as “a stenographic, mechankal, 
electrical, or other recording, or a transcription thereof, 
which is a substantially verbatim recital of’an oral state- 
m e n t  m a d e  by  s a i d  w i t n e s s  a n d  r e c o r d e d  
contemporaneously with the making of such oral 
statement. ” 

morializing an oral statement will suffice for this category. 
Audio or video tapes or any one of the widely used meth- 
ods of dictating statements26 will produce a verbatim or 
substantially verbatim record of what one says orally. Un- 
less there is some technical problem with the device, or it is 
shown that portions of the oral recitation have been edited 
in the transcription, statements recorded by any of these 
commonly employed methods will constitute “a s 
ly verbatim recital of an oral statement ma 
witness.” There is certainly nothing unfair fn impeaching a 
government witness wit 
tered on a previous oc 
than the witness’ own words is another matter altogether, 
however. “[Ilt was felt 
fense to use statements 
not be fairly said to be the witness’ own ra 
product of the investigator’s selections, interp 
interpolations.” 27 

This section of the Jencks Act mo 

It should be apparent that an 

ry words the witness 
The use of somethi 

the relevant oral statement. 

not found to be a “st 
some exact quotations from the speaker. As the Supreme 
Court explained: “The legislation was designed to eliminate 
the danger of distortion and misrepresentation inherent in a 
report which selects portions, albeit accurately, from a 
lengthy oral recital. Quoting out of c6ntex e 
most frequent and powerful modes of misqu 

The judicial concern in this m is apparently because 
of the selectivity implicit in in ative interview notes. 
The investigator will focus his or her attention on the mat- 
ters deemed jmportant to the subject of the investigation. 
What is important during the p 
vestigation may not embrac 
significant at the trial. That inves 
to reflect important trial matters is not necessarily reflective 

knowledge of the person interviewed. The negative 
ce of ignorance by omission is particularly dangerous 

where the prior 
he 

Tactical Considerations 

Knowledge is often commensurate with responsibility. 
Therefore, it is important for the trial counsel to frame an 
opening argument that is cognizant of potentially adverse 
Jencks Act rulings. In addition to the ethical considerations 
involvedYg0 it is tactically unwise to promise the court 
something you do not eventually deliver. Moreover, the es- 
sential obstacle of the burden of proof must incorporate the 
probability, where appropriate, that particular testimony 
may be stricken pursuant to a Jen 

It is seldom, if ever, the case t 
dence is exclusively within the knowledg 
only. Suppose a particular government witness has knowl- 
edge of facts A through E and has made a “producible 
statement” as to facts A and B. If the “statement” is lost or 
unavailable for any reason, it would be the safest course of 
action to limit the testimony of the witness to facts C, D, 
and E. A motion for the “statement” containing facts A 
and B then could be successfully rebuffed as not “relat[ing] 
to the subject matter as to which the witness has testified.” 
Of course, it becomes necessary to secure another witness 
with knowledge of facts A and B. While this may occasion- 
ally pose a problem, early identification of the facts 
concerned will normally 
source. 

tions designed to surface potential Jencks Act issues need to 
be asked of every witness the trial counsel’intends to call. A 
simple checklist of the elements of the charged offenses can 
be matched with the pretrial statements and Article 32 tes- 
timony to determine what facts are known by more than 
one witness. Should an ’unanticipated problem arise during 
the trial, such a list could prove invaluable. This rather sim- 
plistic process needs only be helpful in 
the effort. 

on his personal observati 
danger of distortion in the transfer to final form is much greater. See, e.g., United States v. Sanchez, 635 F.2d 47, 64-66 & n.20 (2nd Cir. 1980); United 
States v. Jarrie, 5 M.J. 193 (C.M.A. 1978). See al 
”But  see United States v. Walden, 578 F.2d 966 
and was ample indication of finality). 
26See, e.g., United States v. Lonardo, 350 F.2d 523 (6th Cir. 1965). 
27Palerm~ v. United States, 360 U.S. 343, 350 (1959). 
2sSee, e.g., United States v. Loyd, 743 F.2d at 1567; United States v. Griffin, 659 F.2d at 93637; United St‘ates v. Cuesta, 597 F.2d 903, 914 (5th Cir.), cert. 
denied, 444 U.S. 964 (1979); United States v. Hodges, 556 F.2d 366, 368 (5b Cir.), cert. denied, 434 U.S. 1016 (1979); Wilke v. United States, 4‘22 F.2d 
1298, 1299 (9th Cir. 1970). 
29Palermo, 360 U.S. at 352-53. 
30 “[A] lawyer should not 
statement will be supporte 

24 

. 1978), cert. denied, 
roval indicated agent 

is 



As the government representative, the trial counsel has 
the obligation, for lack of a more distinguished euphemism, 
to protect the record. With regard to the Jencks Act, such 

properly attached to the 
sibility that belongs to 

specilic objection by the 
visions of the Jencks 
appeal.33 While the M 
Manual for Courts-Marti 
waiver, the trial counsel s 

31 R.C.M. 1103(b)(l). 

Act issue has not 

This article has discussed the often confusing definitions 
of a “statement” provided in the Jencks Act and has sug- 

. ,. 
32 For example, a “statement” may 
33See, e.g., United States v. Mims, 

atlts or may re 

Evidence of Rehabilitative Poten 

“rehabilitative potential” and “duty performance.” The im- 
portance of ensuring that only admissible evidence is before 

accused should 
committed. The 
lines as to what 

Rehabilitation 

ss of rehabilitating or of being re- 
itatd: .* . . the process o 

I Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 1001 [hereinafter R.C.M.]. 
For a discussion of the entire se 

sion of aggravation evidence unde 
86). For a discus- 

25 

rocess see Gaydos, A Prosecutorial Guide to Court-Martial S 



form of vocational, correctional, or therapeutic retrain- 
ing or through relief, financial aid, or other 

The court reiterated the view it had set out in United Sth’tes 
v. Lania5 that the character of the accused is part of sen- 
tencing considerations and the sentence must be tailored to 
fit the offender. The concept of reha 
embrace “both a return to a particul 
to society in general.” Additionalls 
dier convicted at court-martial is a 
while he or she is in confinement. 
Disciplinary Barracks at Fo eavenworth, Kansas, and 
the United States Army ctional Activity at Fort 
Riley, Kansas, count rehabilitation as one of their prime 
goals. 

Despite questioning in so 
as a sentencing philosophy, the President, in the 1984 Man- 
ual for Courts-Martial, expressly authorized consideration 
of evidence of a convicted soldier’s rehabilitation poten 
R.C.M. lOOl(b)(5) provides in pertinent part that: “Trial 
counsel may present . . . evidence, in the form of opinion, 
concerning the accused’s previous performance as a ser- 
vicemember and potential for rehabilitation.” Inquiry into 
specific instances of conduct forming 
ion is prohibited on direct exami 
examination is such inquiry permitted. lo 

many counsel apparently share the mi 
ing sentencing the rules of evidenc 
objections are somehow out of place. This misconcep 

R.C.M. 1001(b)(5) is often misinterpreted. To begin with, 

may have arisen from language in opinions such as United 
States v. Mack, in which the United States Court 
tary Appeals declared that “we recall that restrictions on 
admissibility of evidence have generally been relaxed for 
purposes of sentencing after a finding of guilt has been’fe: 
turned.” The Court of Military Appeals later elaborated 
on the “relaxed” rules of sentencing in United States Y. 

McGill. I2 In McGiZl, the court rejected the admissionof a 
defective record of nonjudicial punishment brought in dur- 
ing rebuttal in the sentencing portion of a court-martial. 
The court opined that the provision for rebuttal evidence 
was not an open door through which inadmissible evidence 
could enter: “In our opinion, the rules of evidence are not 
so relaxed at a court-mart 
eliminate the requiremen 

publication of the 1984 M 
peals has again used 

States v. Horner l 5  focused on the impropriety of admitting 
an opin?on of rehabilitative potential that was based solely 
on the severity of the offenses committed. Later, in United 
States v. Walker, l6 the court cited Horner and held that the 
military judge erred by allowing the company commander 
to testify that appellant should not be retained in the ser- 
vice, when that opinion was “based solely on the ‘ 

United States v. Horner, 22 M.J. 294, 295-96 (C.M.A. 1986) (quoting Webster’s Third New International Dictionary, Unabridged 1914 (1981)). 

4See, e.g., Vowell, To Determine an Appropriate Sentence: Sentencing in the Military Justice System, 114 Mil. L. Rev., 87, 95. (1986). See also id. at 168-174 
and U.S. Sentencing Commission Guidelines Revised Draft, 40 Crim. L. Rep. (BNA) 3204, 3207 (1987) for a comparison of evidence admissible on sentenc- 
ing in federal cases. 

9 M.J. 100 (C.M.A. 1980). 

6Horner, 22 M.J. at 295. 

ips, T i e  Army’s Clemency and Parole Program in the Correctional Environment: A Procedural Guide and Analysis, The Army Lawyer, 
July, 1986, at 18. 

R.C.M. 1001(b)(5) (emphasis added). Case law has not been particularly illuminating as to what may constitute a proper foundational basis for opinion 
testimony. The analysis to R.C.M. 1001@)(5) cites United States v. Broughton, 16 M.J. 649 (A.F.C.M.R. 1983) for the premise that a commander may base 
his opinion of an accused on what he has learned from his subordinates. Logically, then, a witness’ opinion may be based on hearsay, but the particularities 
of the hearsay are prevented from b e g  recited per 
”R.C.M. 1001(b)(5); R.C.M. 1001 analysis. 
” 9  M.J. 300, 316 (C.M.A. 1980). 

15 M.J. 242 (C.M.A. 1983). 

l3 Id. at 245.  See also Judge Everett’s concurrence, where he diFagreed with the majority that the record of nonjudicial 
evidence; however, inadequate foundation 
l4 United States v. Martin, 20 M.J 

gation-not during aggravation. T 
first relaxed for trial defense couns 
I s  22 M.J. 294 (C.M.A. 1986). 

1623 M.J. 429 (C.M.A. 1987) (summary disposition). 
17 Id. 
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required. 
lowed Homer’s holding conce roP 
obinions. l9 

The Army Court of Military Review ‘has fol- 
’ * 

In 
tary Review found error where the trial counsel introduced 
a prior sworn statement of the accused as evidence of his 
rehabilitative potential 
not in the form of opin 
could not construe R. 
more than introducti 
party testimony or 
duty performance 
court found the err 
of a timely defense objection on the m 
contents of the statement, and th 
grounds for admitting the rest of the 

in mind when he admit- 

evidence of specific instances of uncharged misconduct’’ on 
direct examination, and that “[ilndeed, the drafters of the 

Evidence bear& on rehabilita 

Under some circumstances, evidence of uncharged mis- 
in aggravation. In United States v. 
urt of Military Review permitted ev- 

lOOl(b)(4) allows eviden 

The Air Force court not 

l9 The Army Court of Military Revie 
conduct on direct examination. See, e.g., United States v. McGruder, ACMR 8600217 (A.C.M.R. 13 Mar. 1987); United States v. Smith, 23 M.J. 714 
(A.C.M.R. 1986); United States v. Smith, CM 449088 (A.C.M.R. 12 Nov. 1986); United States v. Primus, CM 448975 (A.C.M.R. 26 Sep. 1986), petition 
filed, 23 M.J. 254 (C.M.A. 1986). 
“22 M.J. 846 (A.C.M.R. 1986). 
21Zd. at 848. 
22 Id. But see United States v. Rappaport, 22 M.J. 445 (C.M.A. 1986) (the government should not be permitted to rely on alternative theories for admissibili- 
ty not offered at trial). 
2323 M.J. 612 (A.F.C.M.R. 1986). 
tl Id. at 612-14 
2sZd. at 613. 
26Zd. at 614. 
”Id .  at 613. 
28Zd. at 615. 
29 Id. 
30 r2  

1U. 

31 See R.C 
32 18 M.J. 832 (A.C.M.R. 1984). 

34 R.C.M. 1001@)(4) analysis. 
35 Id. (emphasis added). 
36PooZer, 18 MJ. at 833. 

l 



In United States v. Harrod, 37 extensive evidence of the 
appellant’s habitual drug use that would have been admissi- 
ble on the merits pursuant to Mil. R. Evid. 404(b) to 
demonstrate the accused’s knowledge concerning the use of 
drug paraphernalia in his possession, the opportunity to use 
such paraphernalia, and the motive for its possession, was 
admissible as aggravation evidence on sentencing. The 
Army Court of Military Review has also held in United 
States v. Wright 38 that where an accused was found guilty 
of distribution and attempted distribution of cocaine, testi- 
mony was admissible from a prior general court-martial in 
which the accused was convicted of sale and use of marijua- 
na and wrongful introd tiofi of marijuana onto a military 
installation. The evidence from the prior court-martial was 
admissible because in the first trial the accused had stated 
his remorse for his ana offenses and had asked for a 
“second chance.” B the prior offenses were “marked- 
ly similar to the ones at issue,” the evidence directly related 
to the accused’s attitude taward his offenses.39 The c y @  
went on to state that ‘ 

In a case where the appellant was convicted of wrongful 
distribution of cocaine, evidence of uncharged misconduct 
that the appellant admitted he had a private selling drugs 
for him for two months before the offense charged was ad- 
missible on sentencing. The evidence “revealed the true 
character of the [appellant’s] misconduct” a 
rect bearing upon appellant’s rehabilitative 
The court determined, though, that the unc 
duct was evidence of a plan to distribute 
thus an aggravating circumstance of the offense; the court 
did not decide the case under R.C.M. 1001(b)(5) despite its 
“rehabilitative potential” langua 

The R.C.M. 100l(b)(4) cases above all have a unifying 
theme: the uncharged misconduct is directly related to or of 
a similar nature to the charged offenses. Under no circum- 

R.C.M.. lOOl(b)(5) by arguing that such evidence is relevant 
to the question of rehabilitative potential. It is not opinion 
testimony and is in direct contravention to the rule’s prohi- 
bition against eliciting specific instances of conduct on 
direct examination. 

Conclusion 

By paying strict attention to not only what evidence the 
trial counsel tries to introduce during sentencing, but how it 
is offered, a trial defense counsel may be able to prevent the 
court from considering much prejudicial information. First, 
make sure the trial counsel states a basis for offering the ev- 
idence.43 It offered as evidence of rehabil 
cite R.C.M. lOOl(b)(5) and object to any 
specific instances of con’duct: In this way the government 
witnesses can be kept from spewing forth unsavory infor- 

a trial counsel going beyond the permissible bounds, nor by 
a trial defense counsel mistakenly failing to object because 
of an overly-expansive view of th 
tencing.” State specific bases for 
government counsel state the relevance and admissibility of 
each item of evidence. By vigorously maintaining the dis- 

sible only in ”aggravation 
itation potential, *unfa- 

stances should the government be permitted to introduce 
evidence of misconduct unrelated or dissimilar under 

vorable information that does nothing morethan make the 
accused look like a bad person can normally be excluded: 

Y L  

. A  

3720 M.J. 777 (A.C.M.R. 1985). See also United States v. Pwler.  
3820 M.J. 518 (A.C.M.R. 1985). 
391d, at 519-21. 
4oId. at 521. 
41 United States v. Arceneaux, 21 M.J. 571, 573 (A.C.M.R. 1985). 
42 Id. at 572-73. Counsel cannot limit admission of uncharged misconduct by a plea of guilty. If the evidence would be admissible on the merits of a con- 
tested case, then it is admissible in aggravation following a guilty plea, subject only to the R.C.M. 403 balancing test. See 
633, 635 (A.C.M.R. 1985); see also United States v. Martin, 20 M.J. 227 (C.M.A. 1985). The uncharged misconduct ad 
involved specifications that had been withdrawn against the appellant concerning false and fraudulent travel vouchers, similar to offenses for which the ap- 
pellant was convicted. 
43 The Court of Military Appeals has stated that “a trial becomes unfair if evidence accepted for one purpose may be used by an appellate court as th 
admitted for a different purpose, unavoided and unsuspected.” United States v. Resner, 17 C.M.A. 65, 70, 37 C.M.R. 329, 334 (1967). See also United States 
v. Rappaport, 22 M.J. 445 (C.M.A. 1986) (the government should not be permitted to rely on alternative theories for admissibility not offered at trial). 
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the right of confrontation was not absolute where there was 
a “firmly rooted” hearsay exception, Judge a x  noted that 

admitted, Over defense objection, a laboratory report of a the hearsay exceptions at issue in this were not G6fimly handwriting without requiring the presence Of the rooted.” 10 He found that the laboratory report was inad- laboratory analyst. Judge Sullivan, writing for the majority, missible because it did not bear 66indicia of as it Rules Of Evidence 803(8) and 803(6), and 
were in- was more subjective than many other scientific tests, and 

because the government did not show that the witness was that, although the laboratory 
unavailable to testify. l 1  

Judge Cox recognized that the Court of Military Appeals 
to more “pragmatic approach” when dealing with labo- 
r reports of chemical analysis. In his opinion, 
however, hand-writing analysis and other subjective tests 
did not warrant 

In clarifyin 
ew rule for “opinion testimony peals has est 

contained in a report , . . which is subjective in na- 
ture.” l3  The government must notify the defense of its 
intention to introduce the evidence, and 
of the expert at trial if requested by the 
request the witness can be construed as a waiver of the wit- 
ness’ Presence. l 4  

Trial defense counsel must be vigilant in requesting the 
presence of the laboratory analyst so as not to waive the ac- 
cused’s right of confrontation; but also remember that 
without the analyst’s presence, the government will have a 
difficult time establishing the admissibility of its evidence. 
Broadnax places the burden squarely on the government to 
show the admissibility of forensic laboratory reports and 
not on the defense to show their inadmissibility. Trial de- 
fense counsel should be prepared to argue about the 
subjective nature of purported scientific tests and oppose 

y under Military Rules of Evidence 803(8) 
mber, “a report is not per se inadmissible 

cluded within the hear 
admissible per se because 
cording to the court, before admitting a specific report, the 
military judge must consider the ‘‘type of information in 
the report, the method of its acquisition, and the manner in 
which it is presented.” Because the government has the 
burden to show the admissibility of its evidence, it will of- 
ten be unable to meet its burden without calling the 
laboratory analyst as a witness at trial. If the analyst does 
not testify, and the report is subjective like the handwriting 
analysis in Broadnax, the report will be inadmissible. 

tions, they 
from a labor 

r the abiss i -  
bility of all forensic laboratory repofis without calling the 
analyst as a government witness. Broadnax distinguished‘ 
Vietor and earlier decisions in United States v. Miller, 
United States v. Evans, ’ and United States Strang- 
stalien, as those cases involved laboratory reports of 
chemical analysis. The court stated: 

[tlhe laboratory report in this case set forth the docu- 
ments examiner’s opinion that the appellant ‘authored 

guilt with the factual type o 
concerning the identity of an unknown substance 
which is produced by chemical analysis. 

The Court held on constitutional and evident nds 
that the judge erred in admitting the handwriting analysis 
without requiring the live testimony of the documents 
examiner. 

st 
strictly on a constitutional basis. According to Judge Cox, recent case law a1 

simply because it emanates from a forensic lab0 
Captain Pamela G. Montgomery. 

Judge Cox, in a concurring opi n, analyzed the is 

23 M.J. 389 (C.M.A. 1987). 

10 M.J. 69 (C.M.A. 1980). 
2Zd. at 392-93. See also Mil. R. Evid. 803(6). 

449 C.M.R 380 (C.M.A. 1970). 
521 C.M.A. 579, 581-82, 45 C.M.R. 353, 355-56 (1972). 

723 M.J. at 393. 
7 M.J. 225 (C.M.A. 1979). 

Id. 

idence 803(6) and 803( e broader than the traditional hearsay exceptions and Federal Rules of E 
“23 M.J. at 396 (Cox, J., concurring). Judge Cox relied on the two prong test established in Ohio v. Roberts, 448 U.S. 56 (1980). The test provides that 

before hearsay i s  admissible, the government must produce the declarant or demonstrate that the declarant is unavailable. Once unavailability is shown, the 
hearsay is admissible if it is reliable. I d .  at 66. See also United States v. Hines, 23 M.J. 125, 130 (C.M.A. 1986). 
l2 Id. 
l3 I d .  at 394. 
l4 Id .  
1523 M.J. at 392. 
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value of cases published long ago in the “red books.” l6  A 
recent oral argument before the Army Court of Military 
Review highlighted this predictable tendency on the part of 
counsel for both the defe.nse and,the prosecution. l7 It also 

of trial procedure for defense counsel 

At issue is whether the common practice of holding sepa- 
rate specifications to be multiplicious for sentencing is an 
adequate remedy when separate findings of guilty are al- 
lowed to stand. For example, a person is charged-with the 
assault and battery of an individual along with communica- 
tion of a threat to the same‘ victim occurring at the same 
time. Under these circumstances, the offense5 have been 
held to be multiplicious for sentencing but not for find- 
ings. Is Nonetheless, there exists a very real danger that an 
accused will still be punished separately for each individual 
finding of guilty. This danger substantially ipcreases when 
the military judge erroneously fails to advise court members 
of his or her ruling on sentence multiplicity, fails to explain 
what such a ruling means, or discusses only the maximum 
sentence for all offenses. The problem is further com- 
pounded when the staff judge advocate fails to advise the 
convening authority of the fact and effect of the ruling on 
sentence multiplicity before action on sentence approval. 

to 
convince the appellate courts to adopt the rationale ex- 
pressed in the Supreme Court decision of Ball v. United 
States. l9 The language of the decision, that “Congr 
not create crimihal offenses having no sentence 
nent,” was cited to support‘the proposition that offenses 
that are not separately punishable should not be separately 
chargeable once the exigencies of proof have been resolved. 
In other words, if two offenses are held to be multiplicious 
for sentencing, then the military judge should require the 
government to elect which offense should be dismissed 
when findings of guilty are returned on both offenses. Al- 
though this interpreta 
rejected, it was never a 
the defense. 21 

16Court-Martial Reports, vols. 1-50 (1951-1975). 

re the question of multiplicity arises. 

Appellate defense counsel have prev 

. The decision in United States v. Williamsz2 has offered, 
without notable fanfare, a procedural solution to the prob- 
lem of potential  sentencing prejudice since i ts  
announcement by the Court of Military Appeals in 1968. 

lved a finding by the law officer that the 
were multiplicious 

remedy was to limit the maximum sen 
rious specification. 23 Nonetheless, 
procedurally multiplicious offenses were allowable only to 
enable the government to meet the exigencies of proof. 
Once this necessity no longer exists, then the findings of 
guilty may be disap 

Baker, the Court of Military Appeals not only reaffirmed 
the holding but also termed it a “guiding principle.’’ z5 

From the defense perspective, trial defense counsel 
should use each ruling of sentence multiplicity by the mili- 
tary judge as a basisto move for dismissal after findings are 
returned. 26 If successful, the govern 
required to elect which multiplicious 
be dismissed. Similarly, defense coun 
convening authority to disapprove any multiplicious specifi- 
cations that remain after trial.27 Failure to request such 
relief before sentencing or action on the sentence will prob- 
ably constitute waiver. 2s Major Marion E. Winter. 

The “Exculpatory No” Doctrine 

The “exculpatory no” doctrine protects a suspect from 
conviction for making a false official statem 
cle 107 29 resulting fro 
crime, 30 when an affirma 

”United States v. Laws, CM 448941 (A.C.M.R. 10 Apr. 1987). Senior Judge DeFord raised the subject-matter of this note through questions of govern- 
ment appellate counsel in oral argument, Although the ultimate decision of the court was based on other matters, the ensuing discussion underlined the 
viability of the procedures outlined herein. 
Is Id. (citing United States v. Baker, 14 M.J. 361 (C.M.A. 1983)); but cJ United States v. Silva, 17 M.J. 4 

States v. McKinnie, 15 M.J. 176 (C.M.A. 1983) (summary disposition). 
ary disp 

l9 470 U.S. 856 (1985). 

zoZd., at 861. 1 .  

~. 

21 In United States v. Jones, 23 M.J. 301, 303 (C.M.A. 1986), the decision in Ball was cited with approval as correctly interpreting the legal basis of the 
court’s decision in United States v. Baker, 14 M.J. 361 (C.M.A. 1983). 
”18 C.M.A. 78, 39 C.M.R. 78 (1968). 
231d. at 80, 39 C.M.R. at 80. 
24Zd. at 81, 39 C.M.R. at 81. 
25United States v. Doss, 15 M.J. 409, 412 n.4 (C.M.A. 1983). 
26 Manual for Courts-Martial, United States, 1984, Rule for Court-Martial 907@)(3)(B) [hereinafter R.C.M.]. R.C.M. 907@)(3)(B) provides for dismissal if 
“[tlhe specification is multiplicious with mother specification, is unnecessary to enable the prosecution t 
and appellate action, and should be dismissed in the inte 
27 R.C.M. 1105(b) and 1106(f)(4). 

also made it known that it would more actively pursue the doctrine of waiver in the area of multiplicity. United States v. Jones, 23 M.J. at 303. Waiver is 
clearly consistent with the rationale behind United States v. Williams4ismissal is appropriate before sentencing to avoid any possibility of prejudice. Simi- 
larly, R.C.M. 907@)(3) requires a “timely motion by the accused” to dismiss a multiplicious specification. 
29Uniform Code of Military Justice art. 107, 10 U.S.C. 5 907 (1982) [hereinafter UCMJ]. 
”United States v. Aronson, 8 C.M.A. 525, 25 C.M.R. 29 (1957). 

30 

In its decision reprimanding the Navy- Review for not following United States v. Baker, the Court of Mili 
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to charges of false swearing in Article 134 was recently ar- 
gued before the Court of Military Appeals3’ and has been 
the subject of strongly stated opinions by the Army Co 
of Military Review. 

In United States v. Harrison, the Army court argue 
the application of the “exculpatory no 
swearing under Article 134 would alrow 
regard the sanctity of a solemn oath,’ 
opeh invitation to active falsification an 
jecting the doctrine, the court conc1.u 
special need in the military to maintain the highest stan- 
dards of honor and integrity.”33 In United Stdte 
Custillo, 34 the court stated: 

Our years of military experience 
printed upon us the caveat that integrity is one of the 
select cornerstones supporting our profession at arms 
which must be preserved at all costs, and that a 
marked failure to maintain the high standards of integ- 
rity currently found in our armed forces ultimately will 
translate itself into a form of professional decay. 35  

e protections of Article 31 of the 
ted, “There is ho disgrace in a sold 

cising his or her rights-the same 
breaches of integrity.’’36 

The Army court’s concern that the “exculpatory no” 
doctrine will undermine the integrity of the armed forces is 
misplaced and obscures discussion of the central legal issue. 
As legal analysis, the mandate to preserve integrity at all 
costs lacks content. Such broad policy statements could be 
made about any military justice question. Practitioners 
should not let discussion of integrity divert a military 
judge’s attention from the fact that prosecution of exculpa- 

ines the right to remain silent. 

The use of false sworn statement c 
offense is another example of unfair 
charges. It is also a none too subtle attack on an accused’s 
assertion of rights under Article 31 and the fifth amend- 
ment. Where appropriate, practitioners should continue to 
resist the prosecution of such charges through the assertion 
of the “exculpatory no” doctrine. 

ther remaining silent or answering questions honestly. In 
contrast, the Custillo court assumes that the right to remain 
silent in the face of criminal accusations will always be un- 
derstood, and will not result in any inculpatory inferences. 
This assumption is contrary to human nature, which is why 
the right to remain silent must be defended zealously. 39 In 
fact, when confronted by an accusation, the human tenden- 
cy is to deny involvement. An equally natural tendency is 
to regard silence as of guilt. One court of mili- 

rmed that an admission 

An exculpatory denial should be protected to the same 
extent as i s  a decision to remain silent. The decision to re- 
main silent is not limited to speech. Courts have interpreted 
other acts as the constru ivalent. Consequently, the 

pect from self-incrimi- 
nation. The mere denial of wrongdoing is equivalent to 
re silent. 

rmy court’s concern that this doctrine wi 
falsification and destroy the sanctity of oath-taking 
out foundation. The application of the “exculpatory no” 
doctrine is very limited, and does not reduce the value of 

y more than the assertion of silence it- 

. .  

sworn statements in the investigation of crimes. It prohibits 
conviction for an exculpatory denial, the simple protesta- 
tion of innocence. 43 Finally, the most important limitation 
on protection of an exculpatory denial is that it does not ex- 
tend to other affirmative misstatements. & 

31 United States v. Gay, CM 447441 (A.C.M.R. 30 Jan. 1986), petition granted, 22 M.J. 371 (C.M.A. 1986) (argued 24 Feb. 1987). The issue granted was 
whether a plea of guilty to making a false sworn statement was provident, “where appellant merely gave a negative response to a law enforcement agent 
denying his guilt of a criminal offense.” 
”20 M.J. 710, 712 (citations omitted) 
33 Id. 
34ACMR 8600581 (A.C.M.R. 10 Mar. 1987). 

36 Id. 
37 Courts have noted that prosecution of exculpatory denials comes “uncomfortably close to the Fifth Amendment.” United States v. Lambert, 501 F.2d 
943, 946 n.4 (5th Cir. 1974). 
38United States v. Payne, 750 F.2d 844, 862-63 (11th Cir. 1985). 
39See Washington Post, Feb. 17, Feb. 21, and Mar. 7, 1987, “Op Ed” and “Free for All” sections for the heated debate between former Supreme Court 
Justice Arthur Goldberg and other commentators over cumpelling the testimony of Admiral Poindexter and Lieutenant Colonal North. 
40United States v. Wynn, 23 M.J. 726, 729 (A.F.C.M.R. 1986). In Wynn, the appellant was stopped by a base exchange store detective and accused of 
shoplifting. He remained silent in the face of the accusation. Dep’t of Army, Pam. No. 27-9, Military Judges’ Benchbook, para. 7-12 (1 May 1982), also 
recognizes that silence can wry an inculpatory inference. 
41United States v. Whipple, 4 M.J. 773 (C.G.C.M.R. 1978); United States v. Kinane, 1 M.J. 309, 311 n.1 (C.M.A. 1976). 
42United States v. Payne, 750 F.2d 844, 863 (11th Cir. 1985) 
43United States v. $18,350, 758 F.2d 553, 555 (11th Cir. 1985) 
44United States v. Jackson, 22 M.J. 643, 646 (A.C.M.R. 1986), identdies a knowing falsehood that goes beyond mere denial of involvement as unprotected. 
See also United States v. Collier, 48 C.M.R. 112 (A.C.M.R. 1973), for another example of falsification unprotected by the doctrine. 
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The doctrine does not apply to an “affirmative, discursive 
falsehood.”45 The reason for this limitation is that a sus- 
pect should not be entitled to  actively mislead the 
government, causing the loss of time and resources in point- 
less investigation of false‘ leads. 46 At trial, defense 
advocates should emphasize that the “exculpatory no” doc- 
trine does not burden the government’s investigation and 
prosecution of crimes any more than the assertion of the 
right to silence. Exculpatory denials and the right to remain 
silent both serve to protect an accused’s constitutional 
rights. Both deserve to be protected. 

aditional fifth ame 
tary judges should be reminded t 
attempt to multiply charges poses a genuine threat to that 
freedom. Captain Alfred H. Novotne. 

ires a Custodian 

the court found that six 

were not self-authenticating. To be self-authenticating 
under Military Rule of Evidence 902, documents must be 
accompanied by the attesting certificate of the documents 
custodian. This attesting certificate verifies that the writing 
taken from the file is a true copy and that the custodian of 
the file is acting in an official capacity. 49 

. .  

reflect that he or she is acting in that official capacity.51 
The court also noted that error d l 1  be found where a certif: 
icate is signed “for” the custodian by an individual -whose 
relationship to the document is not ascertainable from the 
certificate. liz 

h the government transcribed the 
he error. The words professing the 

authenticity of the copy were not on a separate paper cus- 
tomarily affixed to the exhibit. Instead, they were stamped 
on th ment itself. Because 
truth copy and the separat 
block were juxtapositioned on the documents so as not to 
interfere with the contents of the document, they had no 
apparent relationship one to the other. The court noted this 
practice with disfavor. 53 

, nor did it address, 
who is the proper custodian. The Military Rules of Evi- 
dence anticipate one custodian and a deputy or an 
assistant.54 Some government counsel may attempt to in- 

The court was not asked to 

the offiGal custodian.’ 
whose custodial relationship to  the record may be suspect, 
have been known to sign as the official custodian. This is 
the next question for the court to answer, upon preservation 

In Woodworth, the military judge admitted the gove4: 
ment documents over the objection of trial defense 
counsel. 55 The objection preserved the military judge’s er- 
ror for decision by the appellate court. The Army Court of 
Military Review, in its turn, has bound the government to 
the obligation to properly attest to government records it 
seeks to admit before court-martial. Captain Kathleen A. 
va 

45 United States v. Davenport, 9 M.J, 364, 370 (C.M.A. 1980). Note that these circumstances may be unique to the military, because ’S 

name in civilian life is generally regarded as a neutral act. California v. Byers, 402 U.S. 424, 432 (1971). This acknowledged distinction certainly addresses 
the Army court’s concern in Harrison and Castillo that the unique demands of military discipline will be overlooked by extending protection to exculpatory 
denial. 
46 United States v. Van 

47 United States v. Woodworth, 24 M.J. 544 (A.C.M.R. 1987). 
4* The six documents the government sought to admit included three records of punishment under Article 15, Uniform Code of Military Justice, 10 U.S.C. 

50 Woodworth, 24 M.J. at 546. 
” Mil. R. Evid. 902. 
52 Woodworth, 24 M.J. at 546 n.2. 
53 Id. at 546. 
54Mil. R. Evid. 902(4a) analysis. 
55 Woodworth, 24 M.J. at 545. 
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Lieutenant Colonel Th 

On its face, the Rule seems fairly 

statement, and the statement is . . . consistent with the de- 
clarant's testimony and is offered to rebut an express or 

Military Rules of Evidence highlights the proble 

On its face, the Rule does not require that the consist- 
ent statements offered have been made prior to the 
time the improper influence or 
the alleged recent fabrication. 
least two circuits have read 
the rule. United States v. Qui 
1978); United States v. Scholle, 553  
1977). See also United States v. D 
304 (4th Cir. 1979). 

The division among the circuits described in the 

Everett's view on the question of the timing of the state- . 

cede the motive but found that, under the facts presented, 
the statement did precede the tainting influence. The weight 

uthority in the military then seems to be with the first 
tion, that is, requiring that the statement precede the 

motive to lie. l 2  

still exists, although it has been refined to achieve 

ment is inadmissible unless it prec 
the statement is admissible with 
motive to falsify arose; and the statement is admissible for fabrication, improper influence, or notice to lie. l3  

Completeness, and 

4See Parodi. 703 F.2d at 784. 

18 M.J. 347 (C.M.A. 1984). 

consistent with the common law approach. 18 M.J. at 354. 
S. Saltzburg, L. Schinasi & D. Schlueter, Military Rules of Evide 
19 M.J. 988 (A.F.C.M.R. 1985). 

''Zd. at 990; see also United States v. Nelson, 21 M.J. 711 (A.F.C.M.R. 1985). 
"21 MJ. 535 (N.M.C.M.R. 1985). 
"Saltzburg, supra note 8, at 614. 
"See, eg., United States v. Parry, 649 F.2d 292 (5th Cir. 1981). 
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And what about cases where the defense establishes a mo- 
tive to fabricate, but the time when the motive a 
uncertain? Should that not go the the factfinder? 

thus be ip the position of instructing the members that they 
consider the statement for a limited purpose, but 

the testimony to the same facts is not subject to that 
limitation. The decision in United States v. ParodiI4 a Jud ee 

I 

Friendly’s concurring opinion in United States v. Rubin, l5  

in support of position three, establish quite persuasively 
that there are a variety of instances when prior consistent 
statements have rehabilitative value and where the policies 
behind other Rules, such as Fed. R. Evid. 106, dictate 
mission. The biggest problem with adopting the thir 
position is the implied requirement in cases involving mem- 
bers to give a confusing and foolish-sounding instruction 
from the bench. If the evidence is received for a limited 
purpose, then a limiting instruction should be given. But in 
a prior consistent statement situation, the statement is the 
same as the witness’ testimony. The military judge would 

I 

There is one other point in favor of a more expansive 
view of the rule. The prejudicial impact of such statements 
is normally quite low because they merely repeat witness’ 
testimony. Panel members are, it seems to me, as capable as 
lawyers of appreciating the fact that mere repetition of a 
statement does not increase its believability. 

Military Rule of Evidence 801(d)(l)(B) should be applied 
as written, without the Quinto gloss. The evidence can still 
be tested for relevance and prejudice under Military Rules 
of Evidence 402 and 403. 

l 4  703 F.2d 768 (4th Cir. 1983). 
l5  609 F.2d SI (2d Cir. 1979) (Friendly, I., concurring). 

A Defense Counsel’s Guide to F’ , .  
-_ 

Major Michael 
Camp Casey Field Ofice. US. Army Trial Defense Service 

Introduction military pay as it  accrue^,^ a fine, “is in the nature of a 
judgement.” A fine creates a debt owed to the government 

The accused is immediately liable to the United States after 
the fine is ordered executed.’ A fine is not contingent on 
the accused’s receipt of pay, and a fine may be collected 

for the entire amount of money specified in the sentence. 6 
of Military Justice and th 
the least understood by defe like is 
probably the fine. Because the typical punishment in a‘mili- 
tary court includes confinement, forfeitures, reduction, and from other than the accused‘s a 
a punitive discharge, defense counsel may tend to overlook 
a discussion of fines during pretrid counseling with their 
clients. This oversight could result in a claim of ineffective 
assistance of counsel. This article attempts to answer some 
of the most frequently asked questions about fines. 

F~~ 
Prior to the enactment of the UCMJ, military law specifi- 

cally authorized fines as punishment for violations of 
certain specified offenses such as frauds against the govern- 
ment and improper dealing with captured material. 
Today, the UCMJ does not provide for 
ment for any specific criminal offense. Instead, the punitive 
articles generally authorize punishment “as a court-martial 
may direct,” lo and leaves to the President the power to set 

What is a Fine? 

Unlike a forfeiture, which deprives the accused of an 
amount of expressly stated pay and allowances each month 
for a specified period, and is collected from the accused’s 

Uniform Code of Military Justice, 10 U.S.C. $8 801-940 (1982) [hereinafter UCMJ]. 
*Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 1003 [hereinafter MCM, 1984, and R.C.M., respectively]. 

“[Ilt is fair to assume that prior to permitting a defendant to enter a plea of guilty, a qualified defense counsel would have discussed all aspects of possible 
Dunishment lincludine fines1 with his client.” United States v. Williams. 18 M.J. 186. 189 (C.M.A. 1984) lauotine United States v. Martinez. 2 M.J. 1123. 

.R. 1*6) (Lynch, J., dissenting)). 
R.C.M. 1003@)(2) discussion. 
R.C.M. 1003@)(3) discussion. 

6Dep’t of Defense, Military Pay and Entitlements Manual, para. 70501b (1 Jan. 1967) (C72, 4 Mar. 1983) [hereinafter DOD Pay Manual]. 
’ R.C.M. 1003@)(3) discussion. 
aUnited States v. Cuen, 9 C.M.A. 332, 336, 26 C.M.R. 112, 116 (1958). 
9Articles of War 80 and 94 (1920); see United States v. Papenhagen, 29 C.M.R. 890 (A.F.B.R. 1960). 
‘OUCMJ arts. 77-134. 
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cally authorized, howeve 
to appear or testify at a 

' "A fine normal 

such as larceny, graft, or frauds a 
While this advice i s  generally follo 

charged at a special 
issible punishment 

unbecoming an officer, l7 disobedience of 

any offense. 

Who Can Be Punished With a Fine? 

in which a punitive discharge was a 

court-martial), then 
fined in the same c 

e sentenced to forfeit 

used could not also be lawfully 
the other hand, a private E-1 

l1  UCMJ art. 56. 
'2UCMJ art. 47. 
l3  UCMJ art. 48. 
14R.C.M. 1003(b)(3) discussion. 
I5Cuen, 9 C.M.A. at 337 n.5, 26 C.M.R. at 117 n.5. 
I6United States v. Finlay, 6 M.J. 727 (A.C.M.R. 1978). 
''United States v. Panni, 12 M.J. 679 (A.C.M.R. 1981). 
"United States v. Ashley, 48 C.M.R. 102 (A.F.C.M.R. 1973). 
I9United States v. Galvan, 9 C.M.R. 156 (A.B.R. 1952). 
"United States v. Kehrli, 44 C.M.R. 582 

United States v. Schultz, 1 C.M.A. 512, 
22Manual for Courts-Martial, United States, 1951, para. 127c, sect. B. 
23United States v. Landry, 14 C.M.A. 553, 34 C.M.R. 333 (1964). 

25 R.C.M. 1003(b)(3) discussion. 
26 R.C.M. 1003(c)(l)(A)(ii). 
"UCMJ art. 48. 
z s ~ ~ ~  art. 47. 
29 R.C.M. 1003(b)(3); see United States v. Sears, 18 M.J. 190 (C.M.A. 1984). 
30 R.C.M. 1301(d). 
3L R.C.M. 201(f)(2)(B)(i). 
32 R.C.M. 1003@)(3) (emphasis added). 
33 United States v. Harris, 19 M.J. 331 (C.M.A. 1985). 

.~ 
'" 

R.C.M. 1003(b)(3). 

' 
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summary court-martial as long as the total dollar amount 
of the forfeitures adjudged plus the amount of the fine ad- 
judged does not exceed the total amount, of $h$ forfe 
that could be adjudged by the court. 34 

A general court-martial may adjudge a fine in addition to 
total forfeitures.35 There is no express limitation on the 
amount of fine that may be adjudged in a general court- 

pose an unlimited fine have thus far proven unsuccessful. 
The Army Court of Military Review has rejected argu- 
ments that such a practice violates the fifth amendment 
prohibition against deprivation of property without due 

A fine may also be deemed excessive or inappropriate 
where the sentencing authority bases the amount of the fine 
on a collateral matter, such as the cost to the government 
of the accused’s education, training, or experience. 42 De- 
fense counsel should object to any evidence offered by the 
prosecutor pertaining to the value of collateral matters un- 
related to the offense charged, and should object to any 
argument that urges the sentencing authority to consider 
these matters in determining an appropriate fine. 

Recently, another issue has arisen regarding the imposi- 
tion of fines in guilty plea general court-martial cases where 

total forfeitures are also adjudged. The Court of Military 
Appeals’ concern has been whether an accused is denied 
due process where he was not specifically advised of the 
possibility of a fine as part of the providence inquiry.43 In 
United States v. Williams, the court held that 

unless the pretrial agreement specifically mentioned 
the possibility of a fine or there is other evidence tha$,-.“ 
the accused was aware that a fine could be imposed, a 
general court-martial may not includ 
tion to total forfeitures in a guilty plea case unless the 
possibility of a fine has been made known to the ac- 
cused during the providence inquiry. 44 

A clause in the pretrial agreement in Williams that permit- 
ted the concerning authority to approve any other lawful 
sentence adjudged was not deemed sufficient for this pur- 
pose. 45 In United States v. Shirley, a the pretrial agreement 
specifically provided that “the convening authority would 
approve no fine exceeding the amount of $5000.00,”47 and 
the sentence, which included a fine in that amount, was up- 
held on appeal notwithstanding that the military judge 
failed to discuss the possibility of a fine with the accused. 48 

In United States v. Edwards, 49 the military judge specifical- 
ly advised the accused that a fine might be adjudged as part 
of the sentence; the pretrial agreement, however, not only 
failed to mention a fine, but also negated the impact of the 
judge’s advice by purporting to encompass every element of 
the maximum sentence that the convening authority could 
approve. Under the circumstances o 
perceived a danger that the accuse 
have inferred that the convening authority could not ap- 
prove a sentence which included forfeitures 
Clearly, defense counsel should be creative in negotiating 
and drafting pretrial agreements to assist clients in avoiding 
a fine in guilty plea cases at a general court-martial. 

i’ 

‘ 

How Can a Fine Be Enforced? 

The Manual provides that 

“[iln order to enforce collection, a fine may be accom- 
panied by a provision in the sentence that, in the event 
that the fine is not paid, the person fined shall, in addi- 
tion to any period of confinement adjudged, be further 

35R.C.M. 1003(b)(3); see United States v. McElroy, 3 C.M.A. 606, 14 C.M.R. 24 (1954); United States v. DeAngelis, 3 C.M.A. 298, 12 C.M.R. 54 (1953). 
36 “Other than the proscriptions of Article 55 UCMJ, 10 U.S.C. 8 855, there are no limits on the amount of a fine which may be imposed by a general court- 

martial.” United States v. Williams, 18 M.J. 186, 187 (1984). 
” W. Winthrop, Military Law and Precedents 398 (2d ed. reprint 1920). 
38 “The amount of the line was determined by the loss occasioned to the Government. This is ,an acceptable method of determining the amount to be im- 
posed.” United States v. McElroy, 3 C.M.A. at 613, 14 C.M.R. at 31. 
39United States v. Parini, 12 M.J. 679 (A.C.M.R. 1981). 

41 Id .  at 685. 
42United States v. Finlay, 6 M.J. 727 (A.C.M.R. 1978). 
43 Williams, 18 M.J. at 187. 
44 I d .  at 189. 
451d. at 187. 

47 I d .  at 213. 

40 Id. 

46 18 M.J. 212 (C.M.A. 1984). 

48 Id. 
4920 M.J. 439 (c.M.A. 1985). 

/‘ 

at 440. 
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confined until a fixed period considered an equivalent 
punishment to the fine has expired.”51 

e resources to pay 
ing the adjudged 

a record showing the financial conditi 
ly if the accused has limited 

ing may not only deter the sentencin 
sing a fine, but may also help induce the 

thority, the appellate courts, or a 
board to remit the fine or the confinement to enfo 
If indigency and a good faith effort to pay are shown, the 
confinement to enforce a fine may not be imposed unless 

1 cused will serve the additional confinement to en 
fine until such time as the fine is paid or the equiv 
finement is served. 

The Manual further provides that “[t]he total period of 
confinement SO adjudged shall not exceed the jurisdictional 
limitations of the court-martial.” 52 Thus, at a special court- - 
martial, the confinement adjudged plus the confinement to 
enforce the fine may not exceed six months. Likewise, at a 
general court-martial it would appear that one should look 
to the maximum confinement that may be adjudged for the 
offense to determine the punitive jurisdictional limitations 
of the court. This may not be true, howeve er 
case decided under the Manual for Courts- 
Amy, 1949, the court of Military Appeals held that an ac- 

s confinement for larceny (the 
also be 

a1 two years confineme e 
the imposed fine. 53 - 

as 

the convening authority determines, “after giving the ac- 
cused notice and opportunity to be heard, that there is no 
other punishment adequate to meet the Government’s inter- 
est in appropriate punishment.” 58 

How and When Will a Fine Be Collected? 

A fine is due and owing when ordered executed. 59 Ac- 
cordingly, an accused with adequate financial resources 
may be required to pay 
The DOD Pay Manual 
by the service member. @ If voluntary payment is not forth- 
coming, there are several ways to collect t 

accrue to an enlisted accused (similar to collection of for- 
feitures),61 and from final settlement of pay at the time of 
an enlisted accused’s discharge. 62 Federal *law changed in 

nd now allows collection of fines from the current 
officers as well as enlisted soldiers; collection is al- 

so authorized from retired pay. 64 The Debt-Collection Act 
of 1982 65 allows collection by set-off from federal payments 

funds, civilian pay 

for that offense) c involuntarily. Fines can be collected from any pay t 

ory of the court was that the additiona 
not made as punishment for the 
means of coercing the collection 
court noted that the accused “cames the keys of his prison 
in his O w n  Pocket.” 54 This theory was followed in a later 
case 55 based on language in the Manual for 
United States, 1969, that was substantially 
the MCM, 1984. Defense counsel should a1 
to the possibility of increased limits of co 
event the Sentence includes a fine and Confinement to en- 
force the fine. 

Military law now all0 
collected, after the init 
ty. 56 Additional confi 
executed for failure to pay a fine if the accused demon- 
strates that the accused has made good faith efforts to pay 
but cannot because of indigency.’y57 T 
vides fertile ground for a defense couns 
her advocacy skills. From the presentenc 
a1 through post trial submissions, the d 

to the accused, such as 
federal employee, and 

hold goods. Discharged s 
federal funds may find collection of their fines pursued 
under the Federal Claims Collection Act. 66 Clients should 
be advised that because a fine is a debt to the government, 
they may expect to encounter the full range of debt collec- 
tion actions. 67 

cally applied to the language pertaining to fines in the 
Manual for Courts-Martial has removed many seemingly 
apparent restrictions on the imposition of fines. A thorough 

ty with the applicable cases is need 

” R.C.M. 1003(b)(3). 
52 Id. 
53 United States v. DeAngelis, 3 C.M.A. 298, 12 C.M 
541d. at 306, 12 C.M.R. at 62. 
55United States v. Larson, 45 C.M.R. 894 (N.C.M.R. 1972). 
56UCMJ art. 57(c). 
”R.C.M. 1 1  13(d)(3); see Tata v. Short, 401 U.S. 395 (1971); Williams v. Illinois, 399 US.  235 (1970). 
5sR.C.M. 1113(d)(3). 
59 R.C.M. 1003(b)(3) discussion. 
@DOD Pay Manual, para. 70501b(l). 
611d. at para. 70501b(2); see also para. 70507b(1), which provides that fines may not be collected from the current pay if prior deductions exceed two-thirds 
of the members’ pay for any month. 
62Zd. at para. 70501b(3). 
63 37 U.S.C. 5 1007(c) (Supp. 111 1985). 
@ 5  U.S.C. 5 5514 (1982). 
65 31 U.S.C. §$3701-3719 (1982). 
6631 U.S.C. $3711 (1982). 
67 “In order to satisfy this debt [a fine], the Government may bring 
States.” United States v. Cuen, 9 C.M.A. 332, 336, 26 C.M.R. 1 
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defense counsel will not misinteypret the language in the 
Manual to the detriment of their clients. All defense Cob- 

administrative conseq 
their clients are fully 

may be imposed as part of the sentence in a court-martial. 
If a client lacks the financial resources to pay a fine, defense 

Captain Michael J. Barren 

trative elimination boards oezed by Army Regulation 
635-200.1 A common gro r separation is chapter 14, 
Separation For Misconduct; specifically, paragraph 1 6 1  2d 
for abuse of illegal drugs. 

the use of illegal drugs is inco e with military Service 
and their abuse cannot be to Effective analysis by 
defense counsel must go furthe this simplistic conclu- 
sion, however. Upon further inquiry, the Army’s policy on 
drugs is not SO crystal clear. Combining the policy embod- 
ied in AR 60045,  AR 635-200, and Department of 
Defense Directive NO, 1010,1,4 it is clear that the Army 
has adopted a discretionary case-by-case approach rather 
than a platform, Defense counsel must take an ac- 
tive role in educating commanders and members who sit on 
administrative separation boards, for their interpretation of 
the relevant regulatory factors is of vital importance to the 
decision to separate or retain the soldier. 

A good starting point is AR 635-200, paragraph 1412, 
which governs separation for misconduct and sets forth the 
basic policy on separation for drugs. The most common 
cases for administrative separation under Chapter 14 are 
simple possession of marijuana or those based upon positive 
urhalysis tests. s The reason for this is both 
disposition of offenses, and the exclusionary 
prefaces AR 635-200, paragraph 14-12d. Common sense 

tion, possession of large amounts of drugs, or offenses 
involving drugs other than marijuana, may be handled by 
courts-martial. Also, the prefatory language of paragraph 
14-12d excludes drug cases that will be handled by courts- 
martial, civilian courts, or administrative separation under 
AR 635-200, chapter 9 for rehabilitative failure. Practically 
speaking, this excludes all cases except detection of use by 
uriplysis and simple possessio 

Paragraph 14-12d states th 

m e  general policy On the use Of drugs is 

E 9  Will be “processed for separation” upon discovery Of 
One drug Offense, and soldiers in-all grades must be 
“processed for SeparatiOll” after diSCOVeIy Of a second Of- 
feme. often, commanders and the board members express 
an inflexible View on separation once a soldier falls *withie- 
one of the above-listed categories. Typically, board mem- 
hers and commanders believe Army policy, which they 
must Support, mandates separation of the soldier. Such a 
view ignores the express language of the regulation. 
“Processed for separation” requires that “separation action 
will be initiated and processed through the chain of com- 
mand to the_+separation authority for appropriate action.” 
This gives the separation authority wide discretion to dis- 
pose of cases by alternate means other than by an 
administrative separation board. The separation authority 

locked into convening a board,9 nor must every sol- 
e automatically discharged after two drug offenses or 

E-5s to E-9s after one drug offense. If such were the 

Dep’t of Army, Reg. No. 635-200, Personnel Separation-Enlisted Personnel (5 July 1984) [hereinafter AR 635-200 (CS 1987)]. 
ZAR 635-200, paragraph 14-12d deals speciiically with abuse of illegal drugs, and states that the reason for all separations authorized by paragraph 14-126 
will be “misconduct-abuse of illegal drugs.” The separation action will be processed under paragraph 14-12a, b, or c, although normally it will be based 
u p  commission of a serious offense. 

Dep’t of Army Reg. No. 600-85, Personnel-General-Alcohol and Drug Abuse Prevention and Control Program, para. 1-9a (3 Nov. 1986) [hereinafter 
AR 600-851. 
4Dep’t of Defense Directive No. 1010.1, Drug Abuse Testing Prog 6, 19 . 1010. 
Fort Ord Trial Defense Service records for FY 86 reveal a total of 64 chapter 14 boards, of which 51 boards were premised on drug offenses under Article 

112a of the Uniform Code of Military Justice, 10 U.S.C. 5 112a (1982) [hereinafter UCMJI. Statistics for FY 85 show a total of 136 chapter 14 boards at 
Fort Ord, of which 11 1 involved drug offenses under Art 112a. The overwhelming maj 
6AR 635-200, para. 14-12d. 

*The separation authority’s options are set out in paragraph 14-17. The separation authority may direct reassignment of the soldier, or return the case to its 
originator for disposition by other means, or refer the case to the appropriate separation authority to determine whether the soldier should be separated for 
another reason, or direct retention of the soldier, or approve a suspended discharge. 
’There are situations where the soldier has a right to an administrative board. For example, a soldier with a total of six years active and/or reserve service is 
entitled to a board pursuant to AR 635-200, paragraph 2-2d. Irrespective of time in service, a soldier is entitled to a board pursuant to AR 635-200, para- 
graph 3-7c(4) if he or she has 
conditions. In either of these cas 
authority decided to retain the soldier instead of convening a board, it is assumed the soldier would not protest the decision. 

38 

were based on drug use detected by urinalysis. 

Id. 

, 

zation of service he or she could receive is u 
ation authority would have to convene a board 

JUNE 1987 THE ARMY LAWYER DA PAM 27-50-174 



Army’s policy, the regulation would expressly state so with- 
out allowing discretion. Instead, the separation authority 
may initially make alternate disposition, lo or convene a 
board of officers to obtain the recommendation of a hoard 

board. 

In order to determine the impact of the general policy on 
separation for involvement with drugs, a distinction 
be made between drug “use” and “abuse.” Parag 
14-12d prescribes separation based on ‘‘abuse of illegal 
drugs.” Defense counsel Id argue the distinction be- 
tween use and abuse invo ehabilitation potential. This 
is recognized not only in AR 635-200, but in the broad 
Army policy concerning use of drugs embo 
and the Alcohol and Drug Abuse Prevent 
Program (ADAPCP). 

Paragraph 14-2, e 
sizes the importan 

not amenable to rehabilitati 
bilitation, further 
Although the gener tandard of proof is by a preponder- 
ance of evidence l 4  nse counsel should argue that the 
government must meet a higher standard (clearly estab- 
lished), similar to clear and convincing evidence, with 
respect to rehabilitation under chapter 14. 

Paragraph 1-17 provides guidance applic 
ministrative separations under AR 635-200. 
potential is repeatedly emphasized, and s 
ered both before initiation of separation 
during processing. l7 This requirement is independent of 
and in addition to the counselhg and rehabilit ire- 

Ya 
limited number of reasons for separation. Thus, the im- 
mediate commander shou 

ments of paragraph 1-18, which 

initiating separation and in forwarding his or her recom- 
mendation; the intermediate commanders should consider 
rehabilitation when forwarding their recommendation; the 
separation authority should consid 
convening a board; the board m 
habilitation making their 
separation ity should co 
taking final action. 

Many commanders have coined language l9 for recom- 
mendations that they use in all cases, making the 
administrative forwarding of chapter 14s a “rubber stamp” 
exercise. Many immediate commanders interpret the “proc- 
ess for separation” language as mandating that they 
forward a personal recommendation for separation. Some- 
times these same commanders then testify for the soldier at 
the administrative board hearing and recommend retention 
due to the soldier’s overall exceptional prior duty perfor- 
mance and militar ice, and potential for rehabilitation. 
Not only is this u mica1 and inefficient, but it also ig- 
nores the provisions of AR 635-200 designed to prevent 
this situation from occurring. The immediate commander is 
required to forward a report to be considered by intermedi- 
ate commanders and the separation authority. 2o Included 
in this report is, inter alia, the determination by the imme- 
diate commander whether separation of the soldie 
best interest of the Army, a description of rehabil 
tempts, and a statement indicating why the commander 
does not consider it feasible or appropriate to dispose of the 
matter by alternate means. Paragraph 1412d requires only 
that the soldier be processed for separation; it does not 

not in the best interests of the 

”See supra note 8. 

I2AR 635-200, paragraphs 1-17 and 14-2 specifically emphasize the im 
6 5 , 4 1 1 ,  and 4-26 also recognize the importance of reha 
the separation process. 
l3  AR 635-200, para. 14-2. 
I41d. at para. 2-12a. 

AR 635-200, paras. 2-4, 2-6d. 

”Id. at para. 1-17b and 45). 
“Paragraph 1-180 by its own terms 

parenthood (para. 5-8); personality disorder (para. 5-13); entry level perfo 
minor disciplinary infractions or a pattern of misconduct (para. 14-124 and b). 

bility to perform prescribed duties d 
atisfactory p e r f m a c e  (chapter 13); and 

For example: 
’‘I recommend that X be eliminated from the service under the provisions set forth in Chapter 14-12c, AR 635-200, for use of illegal drugs.’’ 
“Request that any further counseling or rehabilitation requirements be waived.” 
“Forwarded for review.” 

’OAR 635-200, para. 14-15. This paragraph then refers the commander to AR 635-200, para. 13-7 for guidance. 
21 This can be inserted in the immediate commander’s report; more typically it is included as part of the transmittal forwarded to superior commanders. 
Immediate and intermediate commanders are now permitted by paragraph 14-12d to make a recommendation as to characterization of discharge. Previous- 
ly, commanders could only recommend separation or retention, and were- prohibited from making a further recommendation as to This 
may be helpful in avoiding an other than honorable discharge in cases where the commander is unwilling to recommend retention, e the 
soldier deserves a discharge under other than honorable conditions. In such a case, a commander could recommend discharge under honorable conditions or 
an honorable discharge. 
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authority in disposing of the case based upon an accurate 
picture of the respondent. All Army decision-making 
processes are designed to provide the commander with ac- 
curate information upon which to make a decision. This 
process is no different. The 

ding them is misleading his 
or her superiors. There may well be cases that are processed 
through the chain of co 
mendations for, rettytion 
determine it unne 
ination board. De 
in order to derail future 
gets out of control and r 
result. Why discharge 
ests of the Army? 

, it is persuasive to emp 
ent administrative sepa 

fect double punishment of the soldier. 

pline. These two>mai 

habilitation efforts 

adapt. 25 If the soldier fails to adapt, he or she is processed 
for separation. 26 

his or her overall record, does not have the potential for 
further service. 28 If the commander believes the 
warrants retention notwithstanding the positive test 
the soldier will be afforded an opportunity for rehabilita- 
tion. 29 ADAPCP consists of  three tracks, the most serious 
and comprehensive of which is residential treatment. 
also exists a limited use policy, 30 which restricts the 
certain evidence of drug use, the objective of which is to fa- 
cilitate identification, treatment, and rehabilitation. The 
Army would not develop and maintain such programs if it 
harbored a policy of automatically separating soldiers when 
they have either one or two positive tests. The e 
monetary cost of raising and maintaining an A 
unteers precludes such a policy. Rather, persons in 

officers in the grades E-5 to E 9 .  AR 635-200 requires 
these soldiers to be processed for separation upon discovery 
of a single drug offense. The legitimate policy basis for their 
more stringent treatment is that by virtue of using drugs, 
these soldiers have. “viola 
dence the Army has plac 

who are most amen 
in whom the Army 

22 AR 600-85, paragraph 10-2 lists seven purposes of biochemical testing for controlled substances: to determin ss for duty and the need for 
counseling, rehabilitation, or other medical treatment; to determi controlled substances in a so ici- 
pation in the ADAPCP; to gather evidence to be used in actions to gather evidence to be use the 
presence of controlled substance in a soldier’s urine or blood con medical purpose; to determine the presence of controlled substance in the 
urine (of) soldiers or the blood alcohol content during inspectio a safeguard at social gatherings where alcoholic beverages are served to 
individuals who might otherwise not realize how much alcohol they have consumed. AR 600-85, paragraph 1-8 lists eight objectives of ADAPCP: to pre- 
vent alcohol and other drug abuse; to identify alcohol and other drug abuses as early as possible; to restore both military and civilian employee alcohol and 
other drug abusers as early as possible; to provide for program evaluation and research; to ensure that effective alcohol and drug abuse prevention education 
is provided at all levels. This education must be included in all three tracks of rehabilitation as a necessary part of ADAPCP and as required of DOD; to 
ensure that adequate resources and facilities are provided to successfully and effectively accomplish the ADAPCP mission; to ensure that all military and 
civilian personnel assigned to ADAPCP staffs are appropriately trained and experienced to effectively accomplish their mission; and to achieve maximum 
productivity, reduced absenteeism and attrition 
23 AR Kl0-85, para. 1-9h. 

Id. para. 4-5a. 

2s Id. para. 1-9i. 
26 I d .  paras. 4-2a and 4-26. 
”Id .  para. 3-7b. 
2sId. paras. 1-9a, 3-7d, 6 2 6 .  
29 Id. para. 1-9a. 
30 Id. chapter 6, section 11. 
31 Dep’t of Army Letter, Chief of Staff, subject: Leadership Applied to Manning the Army, 16 Feb. 1985 
32 AR 600-85, para. 1-1 IC. 
33 AW 635-200, para. 1-17d(6)(e). 

g DA civilian employees by preventing and controlling abuse of alcohol and ot 
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soldiers drug “abusers” or just one-time drug “users”? 
Commanders shodld take a long, hard lo 
soldiers’ overall records and potential for re 
and then evaluate this in light of the Army’s PO 
the abuse of drugs. 

presents an unique problem. Obviously, abuse 
incompatible with mil 
maintaining an all-v 
both time and money, 
does not maintain a policy of automatically dischargi 
soldier who simply uses drugs on a one or two time basis. 
Rather, the Army has opted for a discretionary approach 
after consideration of a number of factors. This discretion- 

The use of illegal drugs in the military environment 
is 

635-200, chapter 14, concerning adminis- 
of drug abusers. Not only are ADAPCP 

and Chapter 14 conflicting, but portions of AR 6 
ith chapter 14 regardhg 
In practice, commanders faced 

ts interpret the policy 
own personal policy. 

clear indication to the contrary from the Dep 
Army, this often results in a hard-line, universal, automatic 
separation regardless of the soldier’s prior record and po- 
tential for rehabilitation. Defense counsel must be familiar 
with the regulations and be prepared to educate and per- 
suade commanders to adopt this discretionary, case-by-case . _ .  

ary approach is always subject to individual interpretation. 
ADAPCP appears theoretically in conflict with the policy 

approach to administrative separations based on abuse of 
drugs. 

e Advocate 1’s 

Contract Law Note 

fied at 4 C.F.R. Part 21) (proposed March 26, 1987). In 
fact, the proposed rule changes help to make GAO a more 
attractive forum for award protests disappointed bidders or 
offerors, A few of the more sign 

t u ~ ~ ~ d m e n t s  to its bid Protest regulations- While only a 
proposal at this time, the changes are worth noting because 
the final rules are likely to closely resemble this proposal. 
The amendments “reEne the regulations following more 
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Section 21.l(f) [all references are to 4 C.F.R.] will be 
amended to limit the circumstances under which GAO will 
dismiss a protest for a prot 
of the protest to the contract 
tion) within one day of filing. 
protest will not be dismissed 
actual knowledge of the basi 
not otherwise prejudiced by the protestor’s noncompliance. 
The present rule allows dismissal for any failure by the pro- 
testor to comply with the requirement without references to 
any harm suffered by the government. It should be noted 
that GAO has not been strictly enforcing the current rule in 
any event, so this change would conform the rule to actual 
practice. 

Section 21.3 is amended to expand the scope of discovery 
available to protesters. It will permit a protester, within five 
days of filing the protest, to make a written request for doc- 
uments it regards as relevant to the protest issues raised 
(0 21.3(c)). The agency must then provide copies, unless re- 
leasing the documents would give the protester a 
competitive advantage or the protester would not otherwise” 
be authorized by law to receive the documents ( 5  21.3(d)). 
If GAO determines documents to be wrongfully withheld, 
it may itself provide the documents (to the extent of GAO’s 
authority to do so) or may draw an inference regarding the 
content of the withheld document unfavorable to the con- 
tracting agency (0 2 1,3(h)). 

A new section 21.5 is added to provide a different, more 
formal conference designed to resolve factual disputes. A 
fact finding conference may be held, at the sole discretion of 
GAO, when necessary to resolve a specific factual dispute 
that GAO cannot otherwise resolve on the written record. 
At the conference, witnesses will testify under oath and 
each party will have the opportunity to question opposing 
witnesses. A record of the proceedings will be made and the 
parties will have the opportunity to comment on matters 
raised in the conference. Findings of fact will be a part of 
the protest decision. If a party refuses to attend a confer- 
ence or a witness fails to answer a question, GAO may 
draw an inference unfavorable to that party or witness. 

Finally, section 21.3(e), which set a very rigid standard 
for awarding the protester the costs of pursuing the protest 
or bid preparation costs, will be deleted. Such costs have 
been allowed only when the agency had unreasonably ex- 
cluded the successful protester from the procurement. 
Under the proposed rules, that standard will no longer be 
applied and whether to award such costs will be decided on 
a case-by-case basis. 

As noted above, the overall effect of these changes is to 
make GAO a more attractive forum for unsuccessful offer- 
ors. Protesters no longer face automatic dismi falling 
to comply with the one day notice rule. They greater 
opportunity for discovery and will have an easier time 
meeting their burden of proof when given the opportunity 
for a fact finding hearing. Also, if they prevail, they are 
presented with a greater chance of obtaining bid prepara- 
tion costs and the costs of pursuing the protest as a remedy. 

While the effect of these proposed amendments will be 
advantageous for the protester, the converse is true for gov- 
ernment counsel. The requirement to respond to the 
requests for documents and the need to prepare for an ap- 
pear at the conferences adds to the burden of defending 
GAO protests. The overall impact will not be known for 

some time, but we must certainly be prepared to dedicate 
more time to defending protests once these rules become fi- 
nal. Watch this space for a follow-up report on the final 
rules and their anticipated impact. Major Post. 

Legal Assistance Items 
The following articles include both th2!.e geared to legal 

rs~a~d~~hos;e__designed to alert soldiers” to le- 
oblems. h d g e  advocates are enco 

adapt appropriate articles for inclusion in local post publi- 
cations and to forward any original articles to The Judge 
Advocate Geqe_ra_l’s- Sghool, Army, JAGS-ADA-L.A, 
Charlottesville, VA 22903-178 1, for possible publication in 
The Army Lawyer. 

Consumer Law Notes 

Wyoming Covers Telephonic Solicitation Within 
“Home Sales” 

Effective 22 May 1987, the Wyoming Consumer Protec- 
tion Act will be amended to include telephonic solicitations 

e solicitation sales” regulated 
04. Although legal assistance of- 

ficers will not often see clients who have made recent 
“home” purchases in Wyoming, a review of the Wyoming 
“home sales” provision indicates the possible distinctions 
between state and federal law to which legal assistance of- 
ficers should remain alert. 

Under the revised Wyoming statute, “home solicitation 
sales” will include: / 

[Tlhe sale or lease of erchandise, ’oths’ than farm ’ 
equipment, for cash when the cash sales price, whether 
under a single sale or multiple sales, exceeds twenty- 
five ($25) and in which the seller or a person acting for 
him engages in a personal solicitation of the sale at the 
residence of the buyer and the buyer’s agreement or of- 
fer to purchase is there given to the seller or a person 
acting for him. A personal solicitation of a sale at the 
residence of the buyer includes contact with the buyer 
in person or by telephone. 

Buyers covered by this provision-,may cancel the home 
sale until midnight of the third business-day after the day 
on which the,bpyer signs the agreement or offer to  
purchase, but the seller may retain as a cancellation fee“ up 
to five percent of the cash price not to exceed the amount of 
any required cash down payment (the buyer is not obligated 
to pay a cancellation fee if the seller fails to comply with an 
obligation imposed by this provision or if the sale is voided 
on a basis independent of this right to cancel). Private rem- 
edies, including actual damages and attorneys’ fees, are 
available to plaintiffs who prevail in court actions alleging 
“uncured unlawful deceptive trades practices’’ (including 
violations of the “home sales’’ provision) under Wyo. Stat. 

YO- 
ming “home solicitation’’ statute om 
those provided by the federal trade practices rule that pro- 
vides a “cooling-off period for door-to-door sales” (16 
C.F.R. Part 429). Similar to the Wyoming statute, the fed- 
eral rule permits rescission of a “home sale” contract up to 
midnight of the third business day following the day of the 

5 40-12-108. 

The protections and remedies a 
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sale with respect to goods or services with a purchase price 
of $25 or more. 

by the Wyoming 
statute, however, the federal rule protects the buyer: even if 
the payment was not made in cash (the Wyoming statute 
requires that the payment be in cash); if the tra 
curred “at a place other than the place of 6 
seller’’ (the Wyoming statute protects the buyer only if the 
transaction occurs at the buyer’s residence); and against 

In addition to the protections pr 

phonic solicitations within the definition o f  “home 

ject to the enforcement provisions of the state’s consumer 
protection act. See Va. Code 59.1-21.7:1, approved 

and 
nd toward greater coverage 
ations of state home sales 

problems 
coverage 

and remedies under state consumer protection statutes as 
well as under federal and state home sales provisions. 
Major Hayn. 

for those who would otherwise be unable to do so. (Such a 
“credit procurement” company was 
temporary restraining order in Oreg 
March 1987, at 5 

fraud. Under that a credit repair services organi- 

with respect to an extension of credit to a buyer by 
others, sells, provides, or performs, or represeilts 
he can or will sell, provide, or perform, in ret 
the payment of money or other valuable 
any of the following services: (a) i 
credit record, hist 
sion of credit for 
assistance to a buyer with rega 

Arkansas has also regulated 
Credit Services Organization 

JUNE 1987 THE ARMY LAW 

which prohibits credit services organizations from charging 
or receiving any consi or money prior to full and 

rvices offered unless the or- 
ganization has obtained a surety bond of $10,000 and 
established a trust account at a federally insured bank or 

if the credit is upon substantially the same terms as avail- 
able to the general public. Violation of this Act constitutes 
a Class A misdemeanor and buyers who prove violations of 
the Act may recover actual damages, punitive damages, 

e attorneys’ fees. Major Hayn. 

‘ ‘B I o o ~ P + ~  ’S ” BOO-BOO 

Bloomingdale’s department store has entered into a set- 
tlement agreement with the Montgomery County Office of 
Consumer Affairs in Maryland regarding the store’s adver- 

The Montgomery County Office of Consumer Affairs in 
Maryland and the Physician’s Weight Loss Center have en- 
tered an agreement that requires the Center to modify its 

and Johnny Cassady, 
nsumers into purchasi 

Texas, and in Georgia. 

Practical Tips on 
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Office at Fort Bliss of about 100,000 people. As a conse- 
quence, it does extensive work in the area of wills and 
estates. 

As part of the initial will in 
execution session, attorneys give ad 

At the Fort Bliss Legal Assistance Office we have drafted 
a handout as part of the complete will package. The form 
discusses the following topics: 

1 .  how to handle andw!*Geguard the newly-executed 
will to maximize chances of subsequent admission to 
probate; 

2. what to do with a revoked will; 
3. the various important functions served by letters 

of instruction to fiduciaries; and 
4. when to have a will reviewed. 

The form is not offe 
professional counsel on 
tration, but is intended 
device for the client. The form appears below. 

Practical Tips Concerning Wills and Estate 
Administration 

1. Handling the Executed Will 
Do not mark, write on, unstaple, staple documents to, tear, or do any- 

thing that can be looked upon as tampering with your new will. Such 
actions can act to void the will and be grounds for denial of admission to 
probate (proof upon your death that the document is your true and valid 
Last Will and Testament). 

When making photocopies of your will, carefully and neatly fold back 
each page, copy the page, and continue on through completion. 

2. Safeguarding the Executed Will 
Upon receipt of the newly-executed Will, safeguard it in a fireproof box 

or container, either at your living quarters or in a safe-deposit box at a fi- 
nancial institution. Generally, destruction of a will by fire or otherwise 
raises the issues of whether the will was intentionally revoked or whether 
it existed at all in the first place. 

3 .  Keep the Old, Revoked Will 
If you have executed a will in the past, your execution of a new will au- 

tomatically revokes the prior will. You can tear “Op* br otherwise destroy 
the old, revoked will, but the better practice is to: 

a. In black ink, draw a diagonal line from top to bottom across the front 
page of the revoked will, and, along that line, write “REVOKED BY MY 
NEW WILL DATED (write the dpt h your new will was execut- 
e&” and 

b. Keep the old, revoked will in the same fireproof container in which 
you safeguard your newly-executed will. Remember, do not staple the old 
will to the new will. 

Preserving the whole series of your old, revoked wills along with your 
s@ld help remove any doubt or uncertainty in 

ourt ra%aby the existence of copies of previous- 
wills. The court, viewing each will in the series, should have 

ressing little difficulty determining which was the last unrevoked- 
your intentions as of the date of your death. 

4. The Letter of Instruction 
a. Notice to’iduciaries 
If you have not done so prior to execution of your will, the letter of in- 

struction (abbreviated LOI), currently dated and signed, can serve to 
notify the appropriate individuals or institutions of the fact that you have 
named them as your executors or guardians, or substitutes thermf. Wheth- 
er you include a copy of your will in the LO1 is a matter of personal taste, 
and is often required by corporate fiduciaries. 

b. Funeral Arrangements 
Generally, as soon as your executor is notified of your death, he will be 

asked what funeral arrangements have been made. Because time is of the 
essence, leaving instructions in his hands for ready reference makes this 

task much easier, reducing guesswork, delay, and needless anxiety at this 
emotion-laden time. 

So, you can send Q copy of a LOI to each named executor stating clearly 
and simply any preferred mode of funeral- arrangements, for example: 

1. burial versus cremation; 
2. burial or disposal of cremains at a certain place or in a certain 

3. use of a certain funeral director or home; 
manner; 

pe of funeral ceremony and monument; and 
. enclose copy of cemetery deed, if any, and describe where onpi- 

Although the LO1 is not legally binding upon the executor, most testa- 
tors trust their executors tzhfollcwh$h 
consider this upon naming an executor. 

c. Location i f  Your will 
To give your will the maximum effect, you want to ensure that your ex- 

ecutor can bring your original, executed Last Will and 
probate court. So, state in the LO1 precisely where you 
will; include full address, name-of financial institution, and safe deposit 
box number, if applicable. 

d. Division of Property Subject to Class Gift 
To specifically mention in your will each and every item of property you 

currently own is both a lengthy and tedious process. Such an approach al- 
so raises legal issues concerning who is to receive property acquired or 
disposed of after the date you execute that will. 

To avoid such problems, many wills provide for gifts of property to 
groups (called classes) of people equally. Common examples of class gifts 
include gifts to “all my children,” “all my grandchildren,” or “all my 
brothers and sisters.” 

As a general d e ,  wills are drawn granting broad power and discretion 
in the executor-to,take t& steps needed to settle the testator’s estate. One 
common area involving exercise of this discretion,js the ex- 
ecutor as to how to equally divide the pool of prop ect of a 
class gift. 

The executor has several options: 
1. Liquidation: To sell the property, converting the property into 

cash, and divide the cash equally amongst the class members. 
2. Distribution In Kind: Divide the actual tangible property as 

equally as possible. This involves a determination by the executor as 
to relative values of the property to be divided. This might involve the 
need for professional appraisal in certain cases, for example, land, 
jewelry, and collectibles. 

3. Distribution Part In Cash and Part In Kind: A combination of 
the first two options. 
If your will provides for a class gift, then you might consider instructing 

your executor in the LO1 as to what you feel is a fair and equitable divi- 
sion of the property made subject of that class gift. 

By listing and specifically describing what property you wish to go to 
which beneficiary, you can make the difficult task of property distribution 
as easy and anxiety-free as possible for the executor. Of course, the LO1 is 
not legally binding and, in most cases, the ultimate discretion resides in the 
executor. The intention here is that theLOI is offered as a helpful guide to 
assist the executor in the decision-making process described above. 

Also, as described above, you can make specific gifts of specific property 
in your will. TO change such gifts would require changing those specific 
gift provisions, for example, by executing a codicil or new will or by invali- 
dating your old will. On the other h+d, if you decide that the “class gift- 
LOI” approach is appropriate in your case, a change in the distribution 
described in your LO1 can easily be reflected by sending a new LO1 to 
your executors without the need for changing your class gift provision in 
your will. Thus, the LO1 offers-tfie t“e&tor in  element of flexibility and 
colivenience. Remember, however, that the executor may be free to act 
contrary to your wishes if you use this approach. 

If property distribution is mentioned in your LOI, be as specific as possi- 
ble when describing property; include make, model, color, serial or 
manufacturer’s numbers, and any other distinguishing features. 

I 

e. Changes in Your Intentions 
If you change your mind on any of the de& contained in a LOI, mere- 

ly send a followup LOI, currently dated and signed, describing clearly and 
specifically your new intentions. 

5 .  When to Have Your Will Reviewed 

view your current will when you desire changes in it (such as new or 
different beneficiaries or fiduciaries), or when any significant changes occur 
in your personal affairs, such as: marriage; divorce; birth of child; adop- 
tion; death of anyone named in your current will; or significant increase or 
decrease in your income. 

- .. 1 

t an  eit assistance office or otherwise, to re- 6 



Family Law Notes 

Paternity 

A recent decision by the Dis 
Appeals (not the U.S. Court of 
Columbia Circuit) put teeth into the trial court’s authority 
to order defendants to submit to a H 
gen (HLA) test when paternity is i 
upheld in District o f  CoIumbia v. J. 
@.C. 1987), was a default judgment against the defendant, 
even though a provision of D.C. law would otherwise pro- 
hibit a paternity ruling by default. 

The defendant duly filed an answer to a-paternity peti- 
tion, but he thereafter refused to comply with a 
directing him to submit to an HLA test. This su 
to punishment “by contempt or by other sancti 
court considers appropriate.” D. 
(1986 Supp.). The trial court res 
by striking his answer to the petition. 

Under relevant provisions of 
point would normally continue i 
the defendant had failed to fil 
presents her case to establish paternity, and a judgment 
would be rendered based on the evidence available. This 
“trial” is required because D.C. law impliedly prohibits de- 
fault paternity judgments. In J.R. M.,  the plaintiff (here, the 
District of Columbia acting on behalf of the mother) failed 
to adduce sufficient evidence to persuade the trial judge of 
the defendant’s paternity, and the petition was denied. In 
part, the plaintiffs case collapsed because the defendant 
had prevented the introduction of crucial evidence-the re- 
sults of an HLA test. 

The District appealed, arguing that the striking of 
J.R.M.3 answer to the petition should have resulted in a 
default judgment of paternity against the defendant. In ef- 
fect, the default judgment itself becomes the sanction for 
failing to submit to the required test. Under this theory, be- 
cause the trial court has broad discretion to fashion 
appropriate sanctions, the implicit prohibition against de- 
fault paternity determinations is irrelevant. 

The appellate court upheld the District’s position, ruling 
that a trial court may in a pro 
ment against a putative father 
take an HLA test. It cautioned, however, that the law is 
better served by accurate adjudication of paternity, and 
therefore such a sanction should be reserved for situations 
where other measures, such as contempt, have been un- 
availing in effecting the putative father’s cooperation. The 
case was remanded to the trial court for a ruling whether 
that court intended to impose the “ultimate sanction” (i. e., 
a default judgment). 

The message for putative father tty clear-requests 
for submission to HLA tests from that have personal 
jurisdiction cannot be ignored. 

*, 

’ 

Retroactive Modifications of Support Orders 

suspect. Worse, the prospect of retroactive modification 
serves as a disincentive for an obligee who 

ent procedures, and the excusal of support 
ards the obligor who has employed “self- 

help” by unilaterally reducing or terminating su 
payments. 

Congress has said “E 
0 
P hat to continue receiving federal funds for the 
Aid to Families With Dependent Children program, each 
state must adopt procedures that: make each child support 
payment a judgment by operation of law, effective on the 
date the payment is due; entitle such judgments to full faith 
and credit; and, with one exception, prohibit retroactive 
modification of support obligations. 

new statute requires at least eleven states to amend 
ws. By mid-1986 Maryland, Mass 

’ 

gan, Minnesota, 
Rhode Island, So ennessee, and Wisconsin ex- 
plicitly allowed r anges. Eight other states had 
no statute or appellate decision on point, while the rest of 
the jurisdictions prohibited the practice, either by statutory 
provisions or by caselaw. 

The pending changes are significant for our clients, espe- 
cially obligors. Suppose a civilian is under an order to pay 
$500 per month in child support, based on his income of 
$20,000 per year as a steel worker. He is subsequently laid 
off, and after being unemployed for si s enlists in the 

months later, his seeks enforce- 
a state court for arrearages of $500 per 

month that he ceased paying since he was laid off. In at 
least the above eleven states, the defendant previously could 
ask the court to retroactively reduce his support obligation 
back to the date of his layoff, based on his drastically 
changed financial circumstances. This defense will no 
longer be available in any state, however. Henceforth, an 
obligor who suffers financial setbacks must immediately 
seek a modification of support through judicial proceedings. 
Delay in raising the issue 
is pending will result’in a 

Litigating changes in child support obligations can take 
time, however, especially because procedural delays usually 
work to one or the other party’s advantage. The one excep- 
tion to the bar on retroactive modification is designed to 
counter the incentive to stall. State law may allow support 
obligations to be changed with the effective date reverting 
to the date the opposing party was served with notice of the 
modification proceedings. Suppose, for example, a petition 
to modify support (either increasing or decreasing the 
amount) is filed on January 10 and the other party is served 
on January 15. The judgm 
30, but it can make any ch 
15, retroactively altering the 
of January 15 through June 
ly allows states to inco 
retroactivity into their laws; however, it does not mandate 
such a result. 

Commentators have long decried the effects of retroactive 
modification of child support orders. When an obligor has 
an opportunity to persuade a court that arrearages should 
be erased, the custodial parent can never know how much 
support money to anticipate. Moreover, the data transmit- 
ted through interstate child support clearinghouses becomes 

This new approach to retroactive changes is important, 
and a discussion of the issue should be considered for inclu- 
sion in preventive law briefings. The greatest impact may 
fall on new recruits, and they should be advised of its impli- 
cations as soon after arrival at the reception station as 
possible. It is also essential to keep the possibility of limited 
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retroactivity in mind when counselling clients who are con- 
sidering petitioning for modification and those who have 
received notice of a pending modification proceeding. In 
most cases, delay will not help, and it may hurt, either by 
forfeiture of money otherwise available or by amassing a 
painful arrearage. Major Guilford. 

Calculating Disability Ret 

The Family Law Note in the January 1987 issue of The 
Army Lawyer, at pages 43-45, incorrectly stated the proce- 
dure for calculating the nontaxable amount of disability 
retired pay. The following discussion accurately describes 
the process and illustrates how it meshes with the recent 
change in the the Uniform Services’ Former Spouse 
tection Act (the Act). 

Military disability retired pay is governed by title 10, 
United States Code, chapter 61. The actual amount of mon- 
ey the retiree receives is the higher result from two separate 
formulae. For purposes of illustration, consider a soldier on 
active duty for sixteen years, with an active duty base pay 
of $2,000 per month, who is medically retired due to a 35% 
disability. 

The first formula requires multiplying the number of 
years of active duty service by 2.5%. Here, 16 X 2.5% = 
40%. The 40% figure is then multiplied by the active duty 
base pay (here, $2,000) to yield 
of $800. 

The retiree receives the higher of these two figures, so the 
disability retired pay would be $800 in the example. There 
is a ceiling of 75% of active duty base pay, however. A sol- 
dier who is more than 75% disabled or who is retired due 
to a disability after more than 30 years’ service would re- 
ceive 75% of base pay, notwithstanding the results of the 
formulae. 

1 
tax treatment. For federal tax purposes, all longevity retired 
pay is taxable, but a portion of disability retired pay is not. 
There is only one formula to calculate the nontaxable 
amount, and it is as follows: (percentage of disability) X 
(active duty base pay). In the example above, the nontax- 
able amount would be 35% x $2,000, or $700. Thus, the 
retiree receives $800, and only $100 of this sum is taxable. 
The Note in January incorrectly stated that the nontaxable 
amount is calculated by multiplying the percentage of disa- 
bility by the ’amount of retired pay rather than the active 
duty base pay amount. 

An important aspect of disability retired pay i 

35%. The amount of disability retired pay is the higher of 
2.5% X 16 years (which equals 40%) or 45% (the new 
percentage of disability). As 45% is higher, this figure is 
multiplied by the active duty base pay (Le., 45% X 
$2,000), which yields $900 per month in disability retired 
pay. The formula for_cilculating the nontaxable portion is 
(the percentage disability) X ” (active duty base pay), or 
45% X $2,000, which yields 
happens to be the full amo 
tired pay. Thus, althoug 
disabled, all the disability retired pay would be tax-fr 

What happens when these provisions are plugged into the 
Act? As amended, 10 U.S.C. 0 1408(a)(4) defines disposable 

li‘retired pay “less amounts 
equal to the amount-of [disab 
ing the percentage of the 
National Defense Authorizat 
Pub. L. No. 99-661, 5 644 (1 
rectly cited this Act as Pub. 
the first set of facts used ab0 
but disposable retired pay would be calculated by sub- 
tracting from that figure (the percentage of disability) X 
(active duty base pay) because this is the formula for “com- 
putting disability retired pay] using the percentage of the 
member’s disability.” Thus, disposable retired pay would be 
$800 minus (35% X $2,000), or $800 - $700, which yields 

figure? First, any di- 
rect payments to a former spouse that may be required by a 
court order are of disposable retired pay, so 
here the direct uld be $50. This is thema_xi- 
mum the former spouse could receive from Army finance 
regardless of the amount awarded by a court. 

Even more importantly, the wording of the Act suggests 
that states have authority to divide only disposable retired 
pay. See 10 U.S.C. 0 1408(c)(l). Most courts that have re- 
viewed the matter, however, have refused to read into this 
language a limitation of their authority. They have instead 
presumed to divide gross retired pay, not just disposable re- 
tired pay. California has a state supreme court decision on 
point, rejecting the notion that its courts can 

osable pay, while one intermediate Tex 
has ruled to the contrary, holding that o 

only $100. 

What is the significance of this $ 

’ 

ble pay can be divided. 

Both Texas and California have in the past felt free to di- 
vide disability pay however they chose, including dividing 
all of it in “appropriate” cases (usually cases where the re- 
tiree was at or near the point that he or she could retire 
based on longevity notwithstanding the disability). The 
question is whether these two states, and others, will now 
view their previously unfettered authority to divide disabili- 
ty pay as preempted by the amendment to the-Act, or 

1 .I whether they will contin discount the import of the ex- 
P ess. Only time will tell. Major 
Guilford. 

”I 

, 
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tion cycle involving planning, funding, procurement, 
training of personnel, revising guidance documents, and in- 

cycle in a rapidly evolving technological environment 
mean a catchup 
game e automation arena. 

Over fifteen y ’ before the advent Of the 

the Army Claims System was “automated.” The autom 
claims system adopted at that time is still in use today. In 
Army field claims offices around the world, claims person- 
ne1 record on pieces.of paper called “DA Form 3s” every 
significant action affecting a claim from opening- the claim 
to final retirement of the claim record. As each action is re- 
corded, these hundreds of thousands of pieces of paper are 
sent through the mail to the United S Claims 
Service (USARCS ta onto 
magnetic tape. The reel of magnetic tape is carried to the 
Fort Meade Installation data processing center, which 
processes it once each month on a large main frame com- 
puter. This processing generates printouts and reports that 
are broken down at USARCS and mailed back to the field. 
Upon finally receiving the reports, the local claims office at- 
tempts to reconcile differences between the claims 
management status described in the computer printout and 
the real situation at that time. 

At the time it was adopted, the 
uine improvement over the previ 
to keep track of Army claims management data entirely by 
manual methods. It has been clear for some time, however, 
that this method is seriously outdated when viewed in the 
light of increasingly inexpensive computer technologies that 
are available today. The current system generates data and 
reports that are intended to help manage the Army’s claims 
administration. The information generated is not timely 
and is often inaccurate, however. It is debatable whether 
the present system is a ne when viewed from 
the perspective of  effective 
office. 

over three years ago triggered the revolution that led to the 
pervasive use of microcomputers in business and govern- 

and numerous that it seems much longer ago. The several 
brands of inexpensive desktop personal computers ($6,000 
and less) utilizing the Intel 80386 microprocessor chip have 
as much computing power as the IBM 370-18 
computer that was first marketed by IBM in -4 
million. The rate of change associated with recent automa- 
tion technological advances great1 
absorb the potential benefits as 
able. In the Army, to make changes and impr 

*This letter was followed by a 17 April 1987 
AUTOVON 923-3229, commercial (301) 677- 

pensive personal computer, the processing of claims da stalling new systems. Unfortunately, the comp~etion of this 

at we will always appear to be 

Recent Events 

in planning a modem, fully integrated data automation sys- 
tem to improve Army claims data management. Recently, 
USARCS has Purchased hardware, trained Personnel, and 
d oped software for this new system. A large 

promsing data asso- 
hundred thousand 

y, was purchased and delivered 
Power 6/32, has a 

1 standard software 

vily During recent years, USAR 

. 

operating. Many other computer peripheral devices are on 
order; 

packa 
field ; 
July a t  the annual claims training workshop in  
Charlottesville. The software, and accompanying user docu- 
mentation, will be provided at no cost to all field offices, 

printer. On l 3  March 198’73 the USARCS Commander sent 
a letter, subject: Claims Data Automation, to field claims 

should ensure 
needed to use 

he new system will replace the current system of using 
manage claims. All 

The introduction and marketing of t although field offices will need a personal computer and 

ment. The changes since then have been so fast offices advising 

the new system.* 

the claims journal and a fil 
data will be entered into a 

1 



capable of analyzing claims data and generating reports for 
the local office, making i t  no longer dependent upon 
USARCS for claims statistics. The information will 
mediately available at each office and should be 
accurate because it will be much easier to verify the data. 

The new system will include three separate pr 
that will manage personnel, tort, and affirmative 
The personnel claims program will store claim records data, 
in three separate data bases containing unsettled, pending 
post settlement field office action, and retired clai 
Ords- The Other two programs each have two associated 
data bases for open records and closed records. 
will control all o f t  ograms and associated 

displayed menu select by making simple 
computer experts in office personnel do not need to 

order to effectively use this sy owever, they should 
learn how to accomplish simple opkrations on an MS-DOS 

hard 
disks and directories, and copying and deleting files. 

Adoption of the new system will d involve several changes 
designed to take advantage of the potential benefits of a 

service to the soldier and which are not. It will allow us to 
efit analyses that compare transportation al- 
will also allow USARCS to give timely and 
nses to the numerous inquiries received from 

Department of Defense elements and the legislative branch. 
Presently, information useful for these kinds of activities, if 
it can be obtained at all, is very difficult to gather and is 

carce employee resources. 

ges will be thoroughly explained in the docu- 
ccompanying the software distributed to the 

field offices. The data bases generated by the software to be 
distributed to the field are dBASE 111, compatible. Thus, the 
data base files may be used by knowledgeable users in con- 
-junction with the commercially available software program, 

ily be no need to do so. 

veqting to the new system and 

ut 

f- 

operating system, such as using floppy disks, lK3 the frequency and exact methodology for transmitting COP- 
ies of field office data base file 
this de 

Future Events 

It is a mistake-to 

When your new car 
the continental Unite 
office code will indic 

cate a subdivision or sub 
new three character cod 

K 

s that may make our planned improvements 

planned new microfil 
will make location of s claims research materials. 

ood within a few years. 

I 

In 1986, the U.S. Army 
field claims offices collected 
warehouse firms for loss an 

Field claims offices complete recovery action when the li- 
ability is under $100. Where the liability is over $100, 

calculated by adding local and USARCS recovery figures 
and diGding that figure by the total amount paid. 
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signed by The Judge Advocate 
appropriate commanders to re 
listed below: 

CONUs--oVer $200,000 

OCONUS-Over 
USA Western Comman 
8th Infantry Division, (Baumholde 

Fitzsimons Army Medical-Center 
6th Infantry Division (Light), Fort Greely 
U.S. Military Academy 

‘ 

. . a  

XVIII Airborne dFort-Bragg * ” 

Military District of Washington “ 

Division and Fort Ord 

Division (MECH) and Fort 

OCONUEUnder S200,oaO 
1st Armored Division, (Grafenwoehr Law Center) 
3d Armored Division 
2d Infantry Division 

serting current “accounting clas- 
Greater Than $1,000,000 sifications” letter. 

I11 Corps and Fort Hood 
Change No. 2, 1 December 1985- 

Annex A, pen-and-ink changes prescribed. 
Annex B, pen-and-ink change prdcribed. 

Effective 1 April 1987’for‘intrastate moves, 
1987 for interstate moves, the released valuation 



the amount allowed to paid if the claimant fails to note 
damage or loss at delivery on DD Form 1840 or to submit 
a completed DD Form 1840R to the claims office within 
seventy days of delivery. This is due to the fact that the 
Army loses carrier recovery in most cases if exceptions 
were not taken at delivery on DD Form 1840 or i 
pleted DD Form 1840R is not dispatchea to th 
within seventy-five days of delivery. Army Regulation 
27-20 requires potential carrier recovery to be deducted, 
absent good cause, from the amount paid to the claimant in 
cases where the claimant’s inaction precludes carrier 
recovery. 

Under the old %.60 released valuation, the deduction for 
failure to comply with the requirements for timely carrier 
notification was relatively small. Under the new increased 
released valuation program, the military services have es- 
tablished a rule under which, absent good cause, a claimant 
could lose half of the payment due for any items not indi- 
cated on DD Forms 1840. and \ l  ood cause is 
generally accepted to be officially r absence from 
duty such as TDY or hospitalization that results in absence 
for a significant portion of the seventy day notice period. If 
substantiated, good cause might also be misinformation giv- 
en to the claimant by government personnel concerning 
notice requirements. Any other requests for waiver of this 
deduction may be granted only by the Commander of the 
U.S. Army Claim Service or his or her designee. 

, potential claimants must beefully aware that 

/- 

Correction to March Personnel Claims Note 
Paragraphs 2 and 3 of the March 1987 Personnel Claims 

Note, at 57, were inaccurate and should have read as 
follows: 

2. When you arrive, again consult the transportation of- 
fice without delay. Watch the movers unpack and take 
exceptions on the DD Form 1840. If damage is discovered 
later, complete the DD Form 1840R within seventy days 
and take it to the claims office. 

. They will answer 
all your questions. That is what they are there for. Most 
importantly, carefully read the “Instructions to C1 
on the claims form, DD Form 1842. It contains everything 
you need to know. 

3. Consult the claims office nearest 

Automation Note 
Information Management Ofice. OTJAG 

The PC Connection 

CW2 Robert J. 
Legal Administrator, Aberd 

The systems referred to in this article do 
conform to the current JAGC s 
resentative of systems that w 
ofices before the current standards were promulgated, 
however, and show how LAAWS standard computers 
may be integrated into an 

Today, within the Judge 
computer rage is on. These systems range from small Tan- 
dy lo00 stand-alone microcomputers to “dumb” terminals 
that are serviced by a large host computer located some- 
where on the installation. 

These systems truly benefit many offices and users. Too 
often, however, they are only “islands” of automation. 
Many systems have been acquired for a particular use by a 
single employee and all the applications and databases the 
employee creates are used exclusively by him or her. Infor- 
mation sharing is done through the use of the office copier. 
This lack of effective c ion frequently leads to du- 
plication of effort and r efficient management. 

Test and Evaluation Command (TECOM), acquired an In- 
tel, S/CONFIG VI 310 Twelve Computer System 
with eight terminals and three printers. Once all of the bugs 

In March of 1986, the Office‘of the Staff Judge 

were worked out of the system and we began to realize its 
capabilities and power, this equipment significantly contrib- 
uted to and enhanced our work environment. 

The Intel system was intended to automate our legal as- 
sistance, claims, and criminal law divisions. These divisions 
were housed in a separate building form our chief counsel 
office, administrative division, and procurement and admin- 
istrative law division. As we had allocated-two. Wyse P-Cs 
(included in our Intel acquisition) to support our procure- 
ment and administrative law mission, a 
system was already on line in su 
division, establishing a means to 
the Intel and the PCs seemed to be the obvious the next 
step. The major problem was that the buildings housing our 
two separate office areas were located approximately 500 
feet apart. With the close cooperation of our information 
management personnel and those of the Office of the Direc- 
tor for Information Management, TECOM, the problem 
was solved. 

First, we ran two 9600 baud data communi.cation lines 
between the two buildings. Then we placed two RJll junc- 
tion boxes at the Intel 310 CPU location, and two more 
junction boxes in the other offices at the personal 
computers. 

Second, we installed two MICOM Instamux 470 Local 
Multiplexors Model M478. One multiplexor was located at 
the host computer (the Intel 310) and the other at the re- 

v!? mote location (the IBM PClocated i.n the a 
50 JUNE 1987 THE ARMY LAWYER DA P-AM 2750-174- 



office). These multiplexors were asynchronous eight chan- 
nel devices that can support transfer speeds of up to 19.2 
bits per second (bps) per channel with a composite rate of 

mum range of 

Third, because the software that would provide inter- 
operation between the PCs and the Intel 310 was ordered 

ng the proper configura- 
“., 

ing office at Aberdee’n was 
tween our office buildings, we decidea to  use 
instead of acquiring and running dire 
tween the two office locations. The t ideas with respect to exactly how your systems should be 

cations Equipment). 

. Bicentennial U 

Constitution. Prior Bi 
the January, April, and May, 1987, issues of The Army 
Lawyer. 

The small states had not been able to gain approval of ei- 
ther the New Jersey Plan or the Connecticut Compromise 
before the Convention recessed for the Fourth of July holi- 
day. Nevertheless, the Grand Committee, appointed by the 
Convention to resolve the representation problem, was 

the South greater proportional representation; conversely, 
the South wished to benefit from slave co 

ntatives. The %ths 
uld be tallied in the representation 
slaves would only count as much as 

July 16 brought the key vote on Senate representation. 

., 

to the states’ interests. The cornmitt ep- Five states voted for equal representation, four states voted 
resentation (One member from each benefit he against, and the Massachusetts delegates split evenly. By 
small states; moreover, the most militant members from the 
large states were not appointed to the com 
majority of the delegates celebrated the F 
day, the Grand Committee struggled to reach an acceptable 
compromise of the representation issue. On July 5, the 
Committee reported its 
equal representation in t 
necticut Compromise. 
states, however, the Senate would have 
ty. The House of Representatives, wh 
would enjoy proportio 

this paper-thin margin, the proposal carried. 

The next task on the agenda for July 16 was defining the 
extent of legislative authority. The large states, however, 
were not Prepared to go on. The Strong federal government 
they had proposed in the Virginia Plan rested on the as- 
sumption that there would be prop 
in both houses of the legislature. Th 

allow the Senate to mo 
the Yirginia Plan. Many delegates objected to its broad, 
vague grants of legislative authority (under the Virginia 

to pass laws the states were “incompetent” to pass, to strike 
down acts of the state legislatures, and to use the national 
armed forced against the states to force them to comply 
with the laws). They felt that such a sweeping grant of au- 
thority would place no limits on the power of the national 
government and make the Constitution unacceptable to the 

t first, the delegates attempted to improve the lan- 
f the Virginia Plan, bu 

way of amending it. The Con 

Plan, the National legislature would have had the authority 

nate all bills rai 

Hampshire delegates did not arrive until July 23 because of 
a lack of funds). 
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simply list the powers it wished the Congress to have. To 
give Congress the flexibility it would need to carry out the 
enumerated powers, the delegates also included a final 
clause-the “Necessary and Proper” clause-granting Con- 
gress the power to make laws that were “necessary and 
proper” for carrying out the specified powers. (The August 
proceeding of the Conve appear in the July issue 
of The Army Lawyer). 

The Northwest Ordinance 
On July 13, the day after the Constitutional Convention 

approved the “% Clause,” the Cont Congress passed 
the Northwest Ordinance, which resolved the competing 
claims of the several states to the Northwest Territory. The 
Ordinance dealt with the territory that now forms the states 
of Ohio, Indiana, Michigan, Illinois, and Wisconsin, and 
opened this vast territory for survey and sale. Under the 
Ordinance, the areas enjoyed self-government, a bill of 
rights, a prohibition of slavery, and eventual statehood. The 
Ordinance marked the beginning of America’s expansion 
West and sowed the “Manifest Destiny” doctrine. 

Fort Eustis, Virginia; Fort Meade, Maryland; Fort 
Huachuca, Arizona; Fort Monroe, Virginia; Fort Sill, 
Oklahoma; Vint Hill Farms Station, Warrenton, Virginia; 
The US. Military Academy, West Point, New York; and 
the Judge Advocate General‘s School, Charlottesville, Vir- 
ginia. Information t en!gi g, >‘coI$lmugj t y 
designation appeared in the May issue of The Army Lawyer, 
and is now part of the Bicentennial packet announced in 
The Army Lawyer, Dec. 1986, at 66. 

The Staff Judge Advocate’s office at Fort Leavenworth 
recently introduced a Bicentennial flavor to %their dining- 
out. In keeping with the Army’s 1987 theme, the Constitu- 
tion, the JAG officers retook their oath “of- office, swearing 
anew to “support and defend the Constitution of the United 
States.” Officers and their spouses from the Fort Leaven- 
worth SJA and TDS offices, the Command and General 
Staff College, Combined Arms and Services Staff School 
(CAS 3), and area Reserve and Retired officers attended the 
event. 

If your office is celebrating the Constitution and would - 
like to share your ideas, write and let us know. We will use 
this column as a forum for exchanging contributions. The 
address is Editor, The Army Lawyer, The Judge Advocate 

Bicentennial Celebrations 
Nine military installations have now becomesf‘Designated 

/ Guard eserve Affairs Item 
Judge Advocate Guard & Reserve Affairs Department, TJAGSA 

Management of Your IMAs 

Lieutenant Colonel William 0. Gentry, USAR 
Special Assistant to the Commandant for Reserve Affairs, TJAGSA 

ready to assume responsibility immediately upon mobiliza- 
tion. The importance of preparing of your assigned IMAs is 
obvious. Preparing them well includes appropriate training 
in all practical modes, maintaining their morale, keeping 
them informed, and establishing a rapport that will assist 
your activity in functioning as a cohesive entity as quickly 
as possible after mobilization. 

(ARPERCEN) does not request or establish IMA posi- 
tions. I ’”. _At The I proponents do. Specific guidelines for creation of 
positions and changes to positions are contained in Army 
Regulations (AR) 140-145 and 3 1049. 

As the head of your activity, you will need to coordinate 
with the force structure element of your command to en- 
sure the proper configuration to adequately perform your 
mission in time of war of other natiqng-emergency. Your 
command may submit changes for TAADS documents (in- 
cluding IMA positions) to HQDA only during the periods 
of January-March and July-September. These periods are 
referred to as the management of change (MOC) windows. 

The MOBTDAs must be reviewed annually. Changes 
will necessitate coordination between you and your com- 
mand force structure element. The MOBTDA should 
reflect a structure compatible with your mobilization mis- 
sion requirement. Not all mobilization “plus up” positions 

Commanders of Army commands have proponency for 
The Army Authorization Documents System (TAADS) 
documents and must request or establish the IMA positions 
they contain. The Army Reserve Personnel Center 

need be IMA, but only those so critical-as to require pre- 
trained officers with experience in the position. The 
importance of a well-planned MOBTDA is critical to your 
mobilization mission. 
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Mobilization Training 

Mobilization training 
to go to war with little 

.a, form of active duty in 
dent schools, correspo 
active duty periods. It is important that you encourage and 
assist your IMAs to maximize learning of their IMA jobs 
even during peacetime training. 

or her period of annual 
with an opportunity to 1 
It is important for you 
dures required for ge 
their homes to your 
streamlined operation 
frustration for everyone 

AT is essential. Many IMA organizations mail letters to 
each of their IMAs in the September p 
questing the IMA to call them to coordinate training dates. 
If there is no response, the IMA organization should follow 
up with a phone call. Once a date is agreed upon, the IMA 
organization must complete and forward a DA Form 2446 
(Request For Orders) in sufficient time for 
by ARPERCEN no later than sixty days p 
ning of the tour. Additionally, all requests for orders on 
other than newly assigned IMAs must be forwarded prior 
to 31 March each year. For IMAs assigned aft 
you should contact and schedule AT as soon 

-4 signment as possible. Failure to comply with time 
requirements often r 
inconvenience to both 
early requests allow 

The most important fo 

Contacting your IMA ea 

administration of JA 
IMAs or unit reservi 

the IMA may train in an inactive duty for training (IDT) 
status. IDT does not provide pay for IMAs, but it does en- 

course wor 

several courses of instruction for which retirement 
points will be awarded. 

3. Attachment. IMAs who reside within a reasona- 
ble distance (fifty miles) may be attached to an Active 
or Reserve Component unit. Attachment may be to the 
IMA organization or' other organization 
ARPERCEN. Attached status authorizes 
perform IDT for the organization for retirement 
points. Attachment will also generate an additional 
IMA Officer Evaluation Report prepared by the orga- 
nization to which attached. 

4. Home Projects. Supervisors of IMAs shod 
MAS to perform special assigned 

A good training program riot only leads to higher morale 
and better trained IMAs, but can also result in a valuable 
work product for the IMA organization. 
program is flexible enoug 
with each IMA. Project 

number of retirement 
creditable retirement year. To earn a creditable retirement 
year, a reservist must earn fifty retirement points by the 
"retirement year-end date," which is not t 
officer. Because of mandatory removal dat 
a creditable year can jeopardize an IMA's opportunity to 
earn the twenty creditable years that are-necessary for re- 
tirement benefits. 

When the AT has been coordinated, a letter of welcome 

provide assistance in Sup~oI? of AT and inform the IMA of 

important that IMAs be provide 
related to the wartime mission"and t 
training objectives for the period o 
come letter and the DA Form 67 
Report Support Form, should be us 

Unit reservists have no difficulty finding ways to earn the 

e m  substantially more than the minimum points with nor- 

minimum retirement points . 
officers and often requires in 

IMAs in the 
mally enrolled 
these courses are a good source of points. After the officer 
has completed Command & General Staff College, howev- 
er, enrollment in correspondence courses is not so easy. The 
number of IMAs selected for senior service sch 
ed. To properly serve the need of your IMAs, you must 
make home projects available to provide them a reasonable 
means of earning points during the year. The following are 

to the IMA should be Prep 

t ra inwwork  planned for the A 

by a designated span to minimum fifty retirement points required. They routinely 

mal participation in the unit. For IMAs, earning the 

Inactive Duty TrainlGg I" " 

AT is performed during a twelve day period. Active Du- 
ty Training (ADT) is active duty in addition to AT. Subject 
to funding constraints at ARPERCEN, your IMA may be" 
able to train on ADT more than the twelve-day AT period. 
Availability of funds for such tours should b 
the JAGC Personnel Management Officer at 
Although AT and ADT are the most concentrated training, 

. 
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1. Research/writing assignments (issues pertaining 

2. Review of investigations or other matters (reports I 

to all areas of the law). 

of survey, line of duty determinations, etc.). 
siona! readings (office sta 
(SOP), relevant court 

dums, policy letters, mobilization 
Lawyer, the Military Law Review, 
nals, etc.). 

4. Consultations (Many SJAs and legal assistance of- 
e expertise of th 

Itsints, especially i 

5. Preparation of mobilization plans and 
for your office. 

6. Recruiting (IMAs may be encouraged to recruit 
qualified attorneys in their communities for appoint- 

of often used references, designation of responsibilities with- 
in their activity pertaining to all aspects of their IMA 
program, and samples of correspondence routinely used in 
administrating their IMA program. Some of the excellent 
aspects of the programs developed by these organizations 
are highlighted here and recomme 

judge advocate. The contro 
may include the following: 

(a) Preparation of a detail 
of the IMA program. 

(b) Ensuring appropriate references are on hand, in- 
cluding AR 140-1, AR 140-145, and AR 140-185. 

(c) Maintaining a current listing of IMA position 
and incumbents assigned to the positions. 

(d) Establishing and maintaining a training file for 
each assigned IMA. 

(e) Upon receipt of orders assigning the officer as an 
IMA, ensuring that a welcome letter is prepared, and 
enclosing a copy of the IMA’s assignment orders, the 
organization’s IMA SOP, and other appropriate guid- 
ance to include procedures and time requirements for 
requesting AT orders, opportunities to earn retirement 
points by performing projects during the year, and oth- 
er matters deemed appropriate by the IMA control 
officer. The letter may provide a suggested scheme 

’ 

whereby the IMA may earn the minimum required re- 

/ 

credit hours) ................................... 15 
-1DT Home Projects (See AR 14&185, table 2-1, 

rule 16: one point for each two hours or greater period 
in one day. Award of a second point in the same day 

quires a minimum of eight hours) . . . . . . . . . . . . . .  - 10 

(0 Coordinating an AT date with 
h the sixty-day rule an 
t. The SOP should require the IMA con 

officer to contact the IMA by letter by 30 September of 
each year for the purpose of setting a date for the 

As AT for the upcoming fiscal year. 
g) Requesting AT orders once an AT period is 

agreed upon between the IMA and the IMA control 

(h) Ensuring that the IMA has received orders and 
will be able to report as directed by the orders. The 
IMA control officer contacts the IMA at least thirty 
days prior to the reporting date to confirm the 

aining. 
(9 ’ points on the DA Form 1380 for IDT. 

g and providing recommended changes 
to the MOBTDA to ensure that an appropriate num- 

* officer. 

,-- 

er they design ‘a worka 
mutually benefit both 

on one large case or on many small ones. The nature of ~ I 

the traihing or assistanc 
and the IMA. 

agreed upon by the partner 

1 Conclusion 

A is meaningful if it accomplishes the 
goal of preparing the IMA to successfully assume the re- 
sponsibilities of the- assigned position immediately upon 
mobilization. .To- accomplish this requires a program of 
well-designed procedures to assure efficient action to brin 
IMAs on their AT<tours, to plan and execu 
training during AT, and to make available 
IDT projects from which they may earn reti 
sufficient for them 
your IMAs info 
installation newspapers, and other items of interest related 
to your activity. It is of utmost importance that you main- 
tain contact with your IMAs throughout the year-not just 
during AT. The key to a successful reserve program is hav- 
ing someone responsible for it. The resulting rapport will be 
invaluable to your office now and especially on 
mobilization. 
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9 1. Resident 

Government Contract Law Sympo- 

63 132 if they are non-unit reservists. Army National Guhd 

Advocate General’s School deals directly with MACOMs 
and other major agency training offices. To verify a quota, 
you must contact the Nonresident Instruction Branch, The 
Judge Advocate General’s School, Army, Charlo 
Virginia 22903-178 1 (Telephone: AUTQVON 27 
extension 972-6307; commercial phone: (804) 972-6307). 

February 8-12: 20th Criminal Trial Advocacy Course 

February 16-1 9: 2nd Alternate Dispute Resolution 

February 22-March 4: 114th Contract Attomey 

personnel request quotas through their units. The Judge (5F-F32). 

C!ourse (5F-F25). 

_ I  

(5 12-71D/20/30). July 26September 25: 113th 
April 18-22: 26th Fiscal Law Course (5F-F12). 
April 25-29: 4th SJA Spouses’ Course. 
April 25-29: 18th Staff Judge Advoc 

May 2-13: 115th Con 
May 16-20: 33rd 

May 23-27: 1st Advance 

May 23-June 10: 31 
June 6-10: 94th Senior 0 

June 13-24: JATT Team Training. 
June 13-24: JAOAC (Phase VI). 

e 
(5F-F52). 

August 24-28: 90th Senior Ofiicers Legal (5F-F22). Course (5F-Fl). 
Course (5F-Fl8). 

September 2 1-25: 9th Legal 

October 6-9: 1987 JAG Conference. 

f Terrorism Course 
(5F-F 1). 

(5F-F43). 

Course (SF-F16). 
October 19-23: 6th Federal Litigation Cour 

July 12-15: Legal Administrators Workshop (5 12-71D/ 
7 1 E/40/50), 

July 18-29: 116t 
July 18-22: Law 
July 25-September 30: 116th Basic Course ( 
August 1-5: 95th Senior Officers Legal 

November 16-20: 37th Law 

1989: 37th Gradua 

Course (5F-F35). 
September 19-23: 6th Contract Claims, Litigation, and 

(5F-F22). 
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3. Civilian Sponsored CLE Courses 

September 1987 

1 : PBI, Estate Planning for the Elderly, Stroudsburg, 

2: MBC, Medical Malpractice, Kansas City, MO. 
9: PBI, Witness.& D 

10-1 1: FPI, Franchising, Washington, D.C. 
10-1 1: LSU, Recent Developments in Legislation and Ju- 

11: UMC, Administrative Law, Columbia, MO. 
11: UMKC, Bankruptcy Institute, Kansas City, MO. 
11: SBNM, Criminal Law Update, Albuquerque, NM. 
11-12: BNA, Constitutional Law, Washington, D.C. 
12-18: PLI, Patent Bar Review Course, New York, NY. 
16-18: FPI, Construction Course for_ -0 

17: SBN, Family La 
17-18: PLI, The Co 

PA. 

very in Family Law (Video), 
State College, PA. 

risprudence, Shreveport, LA. 

ton, D.C. 

tment Speaks, Wash- 
ington, D.C. 

18: FPI, “At Will” Termination in Illinois, Chic 
18: SBN, Family Law Seminar, Las Vegas, NV. 
18-19: LSU, Recent Developments in Legislation and Ju- 

18-19: NCLE, Real Estate, Lincoln, NE. 
20-25: NJC, Managing the Complex Case, Reno, NV. 
20-10/9: NJC, Gen 
21-22: BNA, Equal 

21-23: FPI, Claims and the Construction 

21-24: FPI, Pension Law Today, Washington, D.C. 
24: MBC: Sources of Proof, St. Louis, MO. 
2&25: ABA, Valuing a Small Business, Boston, MA. 
25: MBC, Sources of Proof, Kansas City, MO. 
25-26: LSU, Estate Planning Seminar, Baton Rouge, LA. 

NJC, Evaluating Medical aed Scientific Ezi- 

risprudence, Baton Rouge, LA. 

ton, D.C. 

ington, D.C. 

28-29: PLI, Banking Law Institute, New York, NY. 
28-29: PLI, Securities Litigation, San 
28-29: PLI, Secured Creditors & Le 

ruptcy Reform Act, San Francisco, CA. 
28-30: FPI, Proving Construction Contract Damages, 

Washington, DC. 
28-30: FPI, Practical Construction Law, Las Vegas, NV. 

For further info 
tact the institution o 
listed in the February 1987 issue of The Army Lawyer. 

4. Update on Mandatory Continuing Legal Education 

rning mandatory c The following information 
st found on pages 51 to 

porting date for compliance with the Tennessee M 
rules is 31 January. The address for the local official 
follows:A Commission on Co 
preme Court of Tennessee 

ville, TN 37205. The telephone number is (615) 

Wisconsin now requires active attorneys to complete 30 
hours of approved CLE every two years. The reporting date 

385-2543. 

is 31 December of even or odd years depending on the year 
. of Wisconsin admission, The address of the local official has 
changed to the Supreme Court of Wisconsin Board of At- 

Jr. Boulevard, Room 405, Madison, WI . The 
telephone number-is. (608) 26+6-9760. 

5. Mandatory Continuing Legal Education Jurisdictions 
and Reporting Dates 

Jurisdiction Reporting Month 

Alabama 31 Decemb 
Colorado 31 January 
Georgia 3 1 January annually 
Idaho 

Indiana 30 September annually 
Iowa 1 March annually 
Kansas 1 July annually 
Kentucky 1 July annually 
Minnesota 

torneys Professional Competence, 119 M Is&, ,,/ 

1 March every third anniversary of 
admission 

1 March every third anniversary of 
admission 

Montana 
Nevada 15 January annually 
New Mexico 

Oklahoma ~ 1 April annually 

Tennessee 3 1 January annually 
Texas Birth month annually 
Vermont 
Virginia 30 June annually 
Washington 3 1 January annually 
West Virginia 30 June annually 
Wisconsin 1 March annually 
Wyoming 

For addresses and detailed information, see the January 
1987 issue of The Army Lawyer. 

1 January annually beginning in 1988 
1 February in three year intervals h Dakota 

South Carolina 10 January annually ,- 

1 June evey other year 

31 December in even or odd years 
depending on admission , 

6. Army-Sponsored Continuing Legal Education Calendar . 
(June-December 1987) 

The following is a schedule of Army-sponsored Continu- 
ing Legal Education, not conducted at TJAGSA. Those 

attend. Sponsoring agencies are: OTJAG Legal Assistance, , 
(202) 697-3170; TJAGSA On-Site, Guard & Reserve Af- 
fairs Department, (804) 972-6380; Trial Judiciary, (202) 
756-1795; Trial Counsel Assistance Program (TCAP), 
(202) 756-1804; U.S. Army Trial Defense Service-(TDS), 
(202) 756-1390; U.S. Army Claims Service, (301) 
677-7804; Office of the Judge Advocate, U.S. Army Eu- 
rope, & Seventh Army (POC:’ MAJ Butler, Heidelberg 
Military 8930). This schedule will be updated in The Army 
Lawyer on a periodic basis. Coordinator: MAJ Williams, 
TJAGSA, (804) 972-6342. _ _  
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24-25 Oct. 1987 

TJAGSA On-Site 
TCAP Seminar 

TDS Regional Workstiop Fo 
(Region II) 

PACOM CLE 

11-15 Sept. 1987 

TJAGSA On-Site 

1. TJAG Polic 

, Judge advocates are reminded that TJAG P 
are now disse 
Army Lawyer, 
effective than 

2. National Security Co 
Each year, Harvard University conducts the Harvard/ 

DOD Program for Senior Officials in National Security, an 
eight week course designed to promote understanding of 
the political environment in which national security policies 
and programs are fo 
for personnel at the 

rney Advisor (Labor) in the 
and Civilian Personnel Law Office, OTJAG, was sele 
attend. DA’s announcement of  the next session, with in- 
structions on how to nominations, will be 
disseminated in January, 

3. TJAGSA Materials Available Through Defense 
Technical In ter 

to support resident instruction. Much of this material is 
useful to judge advocates and government civilian attorneys 
who are not able to attend courses in their practice areas. 
The School receives many requests each year for these 
materials. Because such distribution is not within the 
School’s mission, TJAGSA does not have the resources to 
provide these publications. 

Each year TJAGSA publishes deskboo 

users may obtain one copy of a report at no charge. The 
necessary informati 

telephone (202) 2747633, AU 

Once registered, an office or other organization may open 
a deposit account with the National Technical Information 

nformation con- 

ment and mailed on1 

relevant ordering information, such as DTIC numbers and 
titles, will be published in The Army Lawyer. 

In order to provide another avenue of availability, some 
of this material is being made available through the Defense 
Technical Information Center @TIC). There are two ways 
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AD BO90375 

AD BO90376 

AD B100234 

AD B100211 

AD A174511 

AD A174509 

AD B100236 

AD B100233 

AD B100252 

AD A174549 

AD BO89092 

AD BO93771 

AD BO94235 

AD BO90988 

AD BO90989 

AD BO92128 

AD BO95857 

AD B110134 

AD B108054 

AD BO87842 

AD BO87849 

Contract Law 
Contract Law, Government Contract Law 
Deskbook Vol l/JAGS-ADK-85-1 
(200 Pgs). 
Contract Law, Government Contr 
Deskbook Vol2/JAGS-A 
(175 DES). 

Legal Assistance 
Administrative and Civ 
Guide to Garnishment 
Procedures/J AGS-ADA4 
All States Consumer Law Guide/ 

Federal Income Tax Supplement/ 

Model Tax Assistance Program/ 

All States Will Guide/JAGS-ADA-86-3 

All States Marriage & Divorce Guide/ 

All States Guide to St 

All States Law Summary, Vol I/ 

JAGS-ADA-86-11 (45 1 PgS). 

JAGS-ADA-86-8 (183 PgS). 

JAGS-ADA-86-7 (65 PgS). 

(276 pgs). 

JAGS-ADA-84-3 (20 

JAGS-ADA-85-2 (5 

JAGS-ADA-85-7 (355, PgS). 

Legal Assistance Deskbook, Vol I/ 

Legal Assistance Deskbook, Vol II/ 

USAREUR*Legal Assistance Handbook/ 

JAGS-ADA-85-3 (760 PgS). 

JAGS-ADA-854 (590 PgS). 

JAGS-ADA-85-5 (315 PgS). 

Claims 
Claims Programmed Text/ 
JAGS-ADA-87-2 (1 19 PgS). 

Administrative and Civil Law 
Environmental Law/JAGS-ADAT84-5 

AR 15-6 Investigations: Programmed 
Instruction/JAGS-ADA-864 (40 pgs). 

(176 Pgs). 

, .  

. .  

. .  

I .  

AD BO87848 Military Aid to Law Enforcement/ 
JAGS-ADA-81-7 (76 PgS). 

JAGS-ADA-86-2 (345 PgS). 

JAGS-ADA-86-1 (298 PRS). 

B 100235 Government.1nformation Pr 

d AD B100251 Law of Military Installations/ 

AD B 1080 16 Defensive Federal Litigation/ 
JAGS-ADA-87-1 (377 pgs). 

AD B107990 Reports of Survey and Line of Duty 
Determination/JAGS-ADA-87-3 (1 10 
Pgs). 

AD B100675 Practical Exercises in 
Civil Law and Manag 
JAGS-ADA-86-9 (146 PgS). 

Labor Law 
AD BO87845 

AD BO87846 

Law of Federal Employment/ 

Law of Federal Labor-Management 
Relations/JAGS-ADA-8&12 (321 pgs). 

JAGS-ADA-84-11 (339 pgs). 

Developments, Doctrine t Literature 
AD BO86999 Operational Law Handbook/ 

AD BO88204 
JAGS-DD-84-1 (55 PgS). 

JAGS-DD-84-2 (38 PgS.) 
Uniform System of Military Citation/ 

Criminal Law 

Criminal Law: Evidence I/ AD B107951 
JAGS-ADC-87-1 (228 PgS). 

AD B107975 Criminal f 
JAGS-A 

AD B107976 Criminal 
Amendment)/JAGk-ADC-87-3 ~ 

AD B107977 Criminal+Law; Evj$ence-iV (Fifth 
Sixth Amendments)/JAGS-ADC 

Criminal Law: Nonjudicial Punishment, 
Confinement & Corrections, Crimes & 
DefensedJAGS-ADC-85-3 (216 pgs). 
Reserve Component Criminal Law PES/ 

(211 Pgs)* 

(3 13 Pgs). 
AD BO95869 

AD B100212 
JAGS-ADC-86-1 (88 PgS). 

The following CID publicati 
DTIC: 
AD A145966 USACIDC Pam 195-8, Criminal 

Investigations, Violation of the USC in 
Economic Crime Investigations (approx. 
75 Pgs). 

Those ordering publications are r 
for government use only. 
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4. Regulations & Pamphlets 
Listed below are new publications and changes to existing 
publications. 

“* Number 

AR 12-1 2 

AR 350-20 

AR 381-20 

AR 600-100 
AR 601-1 

AR 61 2-201 

AR 700-9 

DA Pam 25-30 

DA Pam 71 0-5 

UPDATE 10 
UPDATE 12 

Title Change 

Processing Discrepancy 
Reports 
Management of the 
Defense Foreign Language 
Program 
US. Army Counterintel- 
ligence Activities 
Army Leadership 
Assignment of Enlisted 
Personnel to the US. 
Army Recruiting Command 
Processing, Control, and 
Distribution at US. Army 
Reception Battalions and 
Training Centers 
Policies of the Army 
Logistics System 
Index of Army Publications 
and Blank Forms 
Unit Commander’s Supply 
Handbook 
Officer Ranks Personnel 
Morale, Welfare 8 
Recreation 

Date 

1 Oct 86 

15 Mar 87 

17 Apr 87 

22 May 87 
22 Apr 87 

24 Apr 87 

5 May 87 

31 Mar 87 

15 Apr 87 

15 Apr 87 
8 Apr 87 

5. Articles 

The following civilian law review articles may be of use 
to judge advocates in performing their duties. 
Almond, The Military Activities Case: New Perspectives on 

the International Court of Justice and Global Public Or- 
der, 21 Int’l Law. 195 (1987). 

Closen, Connor, Kaufman & Wojcik, AIDS: Testing De- 
mocracy-Irrational Responses to the Public Health Crisis 
and the Need for Privacy in Serologic Testing, 19 J. Mar- 
shall L. Rev. 835 (1986). 

Developments in Alternative Dispute Resolution, 37 J. Legal 
Educ. 26 (1987). 

Goldman, The Strategic Defense Initiative: Star Wars and 
Star Laws, 9 Hous. J. Int’l L. 111 (1986). 

idence, the Court, and the Nicaragua Case, 81 
Am. J. Int’l L. 1 (1987). 

Moring, Regulation of Free Speech in Arlington National 
Cemetery: An Analysis of the Visitors’ Rules (pts. 1 & 2), 
34 Fed. B. News & J. 85 (1987), 34 Fed. B. News & J. 
136 (1987). 

Mueller & Sterritt, Article 111 Status for the US. Court of 
Military Appeals-The Evolution Continues, 34 Fed. B. 
News & J. 132 (1987). 

Perras & Hunter, Handicap Discrimination in Employment: 
The Employer Defense of Future Safety Risk, 6 J. L & 
Corn. 337 (1986). 

Peritz, Computer Data and Reliability: A Call for Authenti- 
cation of Business Records Under the Federal Rules of 
Evidence, 7 Computer L.J. 23 (1986). 

Oliphant, Sixth Amendment Rights for Defendants Accused 
of State Crimes in Federal Magistrate Courts: A Call for 
Reform, 20 U.S.F. L. Rev. 313 (1986). 

Reed, How to Write an Article, Legal Econ., March 1987, at 
66. 

Thompson, The Use of Modern Technology to Present Evi- 
dence in  Child Sex  Abuse Prosecutions: A S i x th  
Amendment AnaZysis and Perspective, 18 U. West L.A. L. 
Rev. 1 (1986). 

Thornhill, Federal and State Remedies to Clean up Hazard- 
ous Waste Sites, 20 U. Rich. L. Rev. 379 (1986). 

Comment, The Clergy-Pentitent Privilege and the Child 
Abuse Reporting Statute: Is the Secret Scared?, 19 J. Mar- 
shall L. Rev. 1053 (1986). 

Note, Protecting Nuclear Materials in the Terrorist Age: The 
International Challenge, 12 Brooklyn J. Int’l305 (1986). 

Note, Removal Provisions of the Philippine- United States 
Military Bases Agreement: Can the United States Take I t  
All?, 20 Loy. L.A.L. Rev. 421 (1987). 
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