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DEPARTMENT OF THE ARMY
OFFICE OF THE _JUDGE ADVOCATE GENERAL
WASHINGTON. BE fo3r0-2200 .

- "REPKY TO
ATTENTION OF

CDAAZA o g april 187

SUBJECT: The Judge Advocate General's Award for Excellence in legal
o ssistance B

o e s £ A e

COMMAND AND STAFF JUDGE ADVOCATES

d for Excellence

e assets to legal

~assistance in pursuit of new and innovative programs to benefit soldiers
and their families. Six small offices and 16 large offices entered the

" ¢ompetition, which XVIII Airborne Corps and SETAF won. All had programs =
that serve as examples for the rest of the Army and are to be commended.

1. The 1986 competition for The Judge AdVbcétéy@eﬂefﬁ]}§QAw3%
in Legal Assistance showed proactive commands commit more

2. Notab]e'agcqmplishmeﬁts'of the competitors include:

" --An in-court representation program (Ft Bragg).
. --An alternative disputes resolution program for disputes
. . .._.1in family housing areas (Ft Hood). [ A :
~--A Legal Assistance Council with area Legal Assistance Offices
--A “legal sponsor" program for incoming families (Ft Stewart).
--Programs to provide premobilization assistance to United ' ,
States Army Reserve and National Guard units (Fts Detrick,
Knox, Leonard Wood, Ritchie, Rucker). =~ =77 7mmmmmmesmmemenes
--A pro se program in foreign courts (Japan, Berlin).
--A legal assistance pamphiet addressing local problems
(SETAF, 21st SUPCOM).
--A one-stop will service (82d Abn Div). -

3. In_the near future, the Tegal assistanqgﬁ§gg§jgﬂingThe‘Akmy‘tawyér'Wi11‘
publish more informatiqn;gqgggrgjng these and other successful progfaM§;

4. 1 appiaud the progress made so far and encourage all command and staff
judge advocates to look for more ways to improve our services in this
jmportant area. Next year, I would like to see a much greater number of
applicants for the legal assistance award. ...~~~ ©

S g

. HUGH R. OVERHOLT S
coamme Magjor General, USA .
... The Judge Advocate General
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Teaching the Law of War

W. Hays Parks*
Chief, Internatzonal Law Branch, International Affairs Division, OTJAG

Ethics and morality have been in the news of late,! and
it is difficult to resist the temptation to discuss some of the
current issues and their potential application to the mili-
tary. Similarly, as a lawyer, there are any number of topics
I would like to explore with you—such as defining the mor-
al and legal concept of proportlonahty—that must await
another time and place.

The opportunity to participate in this important confer-
ence was afforded me by the following paragraph in this
vear’s Call for Papers:

One of our members has expressed concern about a re-
cently published view that little or no instruction is
provided in any of the services on the law of war. . . .
If any of our members is able to provide an empirical-
ly-based paper on the present state of teaching the law
of war, that would be an important contribution. ‘

Given that the armed forces of the United States enjoy an

international reputation for having one of the best law of
war programs; that military officers from other nations an-
nually examine the U.S. military law of war program with a
hope for replicating it within their armed forces; and that
U.S. military personnel traditionally exercise leadership at
international conferences on law of war training because of
their considerable experience, I must express concern re-
garding the critic’s sources, knowledge of the program as it
exists today, and his possible motives. The facts recently re-
ported to the International Committee of the Red Cross
(ICRC) are clearly to the contrary.? In elaborating on the
report to the ICRC, I intend to address the traditional who,
what, where, when, why, and how of law of war training in
the United States military, as it directly pertains to the top-

ic selected for JSCOPE IX. My emphasis on the law of war
programs of the Army and Marine Corps is not intended to

slight the excellent programs of the Navy and Air Force,

but rather to focus on those programs with which I have
the greatest experience.

The law of war? as we know it today probably had its or-
igins in the post-World War II trials of Germany and
Japanese war criminals. While substantial elements of the
modern law of war existed prior to World War II, the mas-
sive suffering of total war provided the impetus for
clarification and codification of the law. The war crimes tri-
als at Nuremberg, Tokyo, and other sites established clearly
the individual criminal responsibility of military men who
violate the law of war. The four 1949 Geneva Conventions
for the Protection of War Victims* expanded the codified
law of war beyond protection just for wounded and cap-
tured soldiers to military personnel wounded or
shipwrecked at sea, and to certain segments of the civilian
population.

Ethics, morality, and the law often are described as
strange bedfellows, perhaps incongruous if not contradicto-
ry; some also suggest that “law of war” is a contradiction in
terms. I disagree with both propositions.

Nuremberg was based on ethical standards transposed to
positive legal norms; the tribunals frequently used “moral,”
“ethical,” and “legal” interchangeably, although there are
distinctions., The law of war is the vehicle by which nations
have taken ethical concepts and applied them in concrete
terms in the most demanding environment—mortal com-
bat. Much of the law of war is based on the Just War
tradition. Some parts remain elusive of definition or codifi-
cation, while other parts have been expressly rejected. Thus
there remains no agreed international definition for the con-
cept of proportionality, while the four 1949 Geneva
Conventions require application of their terms regardless of
the justness of one’s cause.®

The law of war reflects an attempt by nations to establish
certain minimum standards of conduct by parties to armed

*The author is a colonel, U.S. Marine Corps Reserve, and serves as executive officer, Headquarters, U.S. Marine Corps Training Division Reserve Augmen-
tation Unit (Law of War). This article was originally presented to the Ninth Joint Services Conference on Professional Ethics (JSCOPE IX), held at the
National War College on 15 January 1987.

! See, e.g., William J. Bennett, 4 Cry for Sound Moral Educatton, In51ght Dec 29 1986 at 61 Kllborn, Instder Scandal Stirs Ethics Debate, N.Y. Tl.mes,
Nov. 28, 1986, at D1; Lamm, From Ivy-Covered Walls, Ethical Illiterates, International Herald- Tnbune, Oct. 25, 1986, at 5.

XXV International Conference of the Red Cross, Respect for International Humanitarian Law: Dissemination of International Humanitarian Law and the
Principles and Ideals of the Red Cross (C.1/2.4/3) 179-81 (Geneva, Oct. 1986). A copy of this report is at Appendix A.

3 The Department of Defense, Joint Chiefs of Staff, Army, and Marine Corps utilize the traditional term “law of war”; the Navy and Air Force prefer the
“law of armed conflict.”” The terms are regarded as synonymous, and are defined as “that part of international law that regulates the conduct of armed
hostilities.” Joint Chiefs of Staff Publication 1, Dictionary of Military and Associated Terms (Jan 1, 1986)

4The 1949 treaties are the Geneva Convention for the Amelioration of the Wounded and Sick in Armed Forces in the Field 6 U S.T. 3115 T.I.A.S. No.
3362, 75 U.N.T.8. 31; Geneva Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea 6
US.T. 3219, TLAS. No 3363, 75 U.N.T.S. 85; Geneva Convention Relative to the Treatment of Prisoners of War 6 U.S.T. 3317, T.L.A.S. No. 3364, 75
U.N.T.S. 135; and Geneva Convention Relative to the Protection of C1v1han Persons in Time of War, 6 U.S.T. 3517, T.L A. S No. 3365, 75 U.N.T.S. 287.
The Conventlons are reprinted in Dep’t of Army, Pam. No. 27—1 “Treaties Governing Land Warfare (7 Dec. 1956).

5 Common article 1 to the four 1949 Geneva Conventions states that “The High Contracting Parties undertake to respect and to ensure respect for the
present Convention in all circumstances.” At the 19741977 Diplomatic Conference that negotiated the two 1977 Protocols Additional to the Geneva Con-
ventions of 1949, the Socialist bloc adamantly refused to accept any codification of the concept of proportionality. Although a standard was adopted that
resembles the concept (without identifying it as such), it is fundamentally flawed and would be constitutionally void for vagueness in its present form. Its
negotiation illustrates the difficilty of applying general moral concepts to specific combat situations under all circumstances. Because of this and other sub-
stantial military, political, and humanitarian concerns with the highly-politicized language of Additional Protocol I, the decision has been made to forward
only Additional Protocol II to the United States Senate for its advice and consent to ratification. For a discussion of the interrelationship between ethics and
the law of war, see G. Best, Humanity in Warfare (1980); W. O’Brien, The Conduct of Just and Limited War (1981).
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conflict that will ameliorate the suffering of the innbcent.

As with all law, it is highly dependent on good faith by all
concerned; at its best, it will not prevent all suffering. As
Clausewitz warned, there is no way that war can be made

“nice.” ¢ We have learned at cons1derable [£xpense that
when a nation endeavors to make war “nice,” or accepts

limitations on the use of force beyond those required by law
of war treaties, it does so at its peril. A less-moral nation
will take advantage of its opponent’s constraint, often to the
detriment of the civilian population in the battle zone (as
well as the military of the nation fighting with restraint).
We were made painfully aware of this in the Vietnam
War.” At the same time, failure to have a viable law of war

of the Army wrote the Commapder, Mlhtary Assistance
mand Vletnam (MACV), notlng his’ drspleasure re-

war. In response the deputy comma er, MACV suggest-
ed that one reason was that judge advocate- -taught
instruction in the law of war “has terided to be abstract and
acadermc, rather than concrete and practrcal »n ‘

Today’s law of war programs emphasrze the mrhtary and
pohtlcal reasons for respect for the law of war, Four basrc

program can be seen as a direct cause of mc1dents such,_’as“ ass

the My Lai massacre. ®

After the Vietnam War, the U.S. mlhtary revised its law
of war program A Department of Defense (DOD) directive

was promulgated ‘which prov1des that each 1nd1v1dual w111

receive law of war training “commensurate w1t
duties and responsibilities.” > This program is ba
treaty obhgatrons 10 and the constitutional premrse that
these treaties are part of the law of the land.'! Each mem-
ber of the Umted States military takes an oath upon
entering the armed forces to discharge his or her duties in
accordance with the laws of the United States, 1nclud1ng
the law of war.

But no program can survive s1mply because “1t’s the

law,” and the Vretnam-era law of war programs suﬁ'ered

of war detract from a comma ”plrshment of his
mission; violations of the law of war frequently lead to a
loss of public support (domestlc and ternatronal) for the
war effort; and violations of the law of war may arouse an
enemy to greater resistance, leading to mcreased friendly

' casualtles

Srmllarly, the law of war is vrewed as one of a number of
control measures used by the battlefield commander to as-
sist him in the efficient employment of his forces.!® In
comparmg the definition of the law of war concept of mili-
tary necessity, which authorrzes such destructron, and
only such destruction, as is necessary, relevant and propor-

tionate to the prompt real1zat10n of legrtrmate military

gemous way to disarm’ or defeat an enemy without too much bloodshed and rrught 1magme
it 1s a fallacy that must be exposed war is such a dangerous busmess that the ‘mistakes which

this is the true goal of the art of war. Pleasant as it

ds,
.come from kmdness are. the very worst '

£ 1976)

authority to attack legmmate targets in populated areas, and authonzed the attack of other targets only where collateral c1v1han 1 casualfies ¢ould be held to
an absolute minimum. In some cases he directed attack parameters that placed U.S. aftéraft and aircrews at. greater risk in order to hold down collateral
crvrhan casualtres The North Vietnamese responded by placing all war matenals and mrhtary units and posmons wrthm populated areas and arming the

of war analysrs ‘of the bombing of North Vietnam, see Parks, Lmebacker and the Law of War, Air U Rev Jan.~Feb. 1983 ‘at 2 Parks, Rollthg Thunder and
the Law of War, Air U. Rev,, Jan.-Feb. 1982, at 2.. fian

8 See G. Lewy, American in Vietnam, 366-69 (1978); U S. Dep’t of Army, Report on the Department of the Army Review of the Preliminary Inv'es'tigations
Into the My Lai Incident (1970). Failure of law and war trarmng was a common factor in most Vietnam-era mcrdents See Parks, Cnmes m Hosnlmes (pts 1
and 2), Marine Corps Gazette, Aug. 1976, at 16, Marine Corps Gazette, Sept. 1976, at 33. .

9 Dep't of Defense Directivé No. 5100.7, DOD Law of War Program (July 10, 1979). Service directives implementing the DOD directive are: Dep’t of
Army, Reg. No. 350-216 (7 Mar. 1975); Dep’t of Air Force, Reg. No. 110~32 (2 Aug. 1976); Secretary of the Navy Instruction 3300.1A (2 May 1980);
OPNAVINST 3300.52 (18 Mar. 1983); and Marine Corps Order 3300.3 (2 Aug. 1984). In a related program, Dep’t of Defense Instruction No. 5500.15,
Review of Weapons for Legality Under International Law (Oct. 16, 1972) requires the review of all new weapons to ensure U S comphance with its law of
war obligations. This directive was the first of its type anywhere in the world. : e

10 Article 1 of Hague Convention' IV of 1907 provides that “The Contractmg Parties shall issue instructions to theirarmed forces which shall be in conform-
1ty with the regulations respecting the laws and customs of war on land The four Geneva Conventions of 1949 each cont i common art:c statmg that

The High Contractmg Parties undertake, in time of j peace’ as in trme of war, to dxssemmate thy

their countries and, in particular, to include ‘the study thereof in their programs of military mstructron ‘and, if posstble, crvrl instruction, so that the

" principles thereof may become known to all their armed forces and to their entire population.
While there has been law of war instruction in the United States m111tary for most of this ceritury, nio instruction is offered in the civilian sector, although
other nations (such as Australia and Canada) have such programs. The responsible agency, the American’ National Red Cross, has been less than enthusias-
tic in its support of 2 program for civilian dissemination. This ¢ a problem in that the first and only exposure the average citizen has to the law of war
is in the military service. Changing views on the relevance o_f ethics morahty on the battleﬁeld in a brief lecture on the law of war is chal.lengmg, at the
least. ’ s, :

NS, Const. art. VI
2ag. Lewy, supra note 8, at 367

13 Others include the prmclples of war, m.\lltary doctnne, rules of engagement, commander’s instructions, leadershrp prmcrples, ta.rget acqursrtlon rnethods,
communications procedures, and fire support coordination methods. Although thrs presentatlon concentrates on the law of war program, mrhtary eth.lcs is
also discussed in various leadership classes or courses taught within the military. - - S S
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objectives,” ! to a definition of the principle of war of econ-
omy of force, ! their common goal is clear: the efficient,
discriminate use of force against legitimate targets. Each al-
so coincides with the less-specific concepts of Just War
and/or contemporary mxhtary ethics. b

Each military service has developed its law of war train-
ing program in accordance with its mission, and the
realities of training time, of which there is never enough for
the myriad demands upon a unit’s or individual’s time. The
previously-stated DOD standard (“commensurate with .
duties and respons1b1ht1es”) is-one of relevancy. A sa1lor

“shoveling steam” in the engme room of a ship needs to
know far less of the law of war than a rifleman of equiva-
lent grade in the Army or Marine Corps that rifleman
needs to know far less than his battalion commander; a di-
vision or wing comindnder can look to his special staff
(including his staff judge advocate) for expertise on law of
war ‘matters. In the competition for training time, law of
war training is not keyed to nice to know, but to need to
know in order to meet the DOD standard.

The Marine Corps Law of War Program establishes three
levels of training. The Army also recogmzes these and gears
training to them. e ; :

Level A The minimum ‘level of undcrstandmg of the
Taw of war required of all Marines and soldiers to be
received principally during accession trammg '

Level B. The levels of understandmg necessary for per- ,
sonnel whose military specialty or assignment involves
tactical planning or direct confrontation with the ene-

my, commiensurate with their grade and résponsibility. o

Level C. The level of understanding necessary for
judge advocates whose military assignment entails ad-
'v1sory respon31b111ty to tact1ca1 commands

Corps and the Army (enlisted and officer) receives instruc-
tion on the law of war. The Marine Corps’ instruction
centers on nine basic principles. ' There is 4 draft program
moving towards adoption of these principles in the Army as
well. The prmclples are:

N

1. Fight only enemy combatants

2, Do not harm enemy soldiers who surrender. Disarm
them and turn them over to your superior.

e

3. Do not kill or torture prisoners.

4. Collect and care for the yvoaaded;;'v»?hethér'friehd or
foe. nae ¢ :

~ 5. Do not attack med1ca1 personnel facllmes, or
eqmpment :

6. Destroy no more than the mission requires.
7. Treat all civilians humanely

8. Do not steal. Respect prlvate property and
possessions.

9. Do your best to prevent violation of the law of war.
Report all violations of the law of war to your
superior.

‘There are sound military reasons behind each of these
principles in addition to any moral or legal obhgatlon and,
like it or not, there is greater likelihood for respect for these
principles if they are explained in military terms rather than
solely from a moral or legal standpoint. For example, in in-
structing the individual soldier or Marine not to kill or
torture pnsoners 'of war, recognition of their intelligence
potential carries greater weight than moral or legal values,
which often are viewed as abstract and of questionable rele-
vancy in the heat of battle. (It must be emphasized that
tactical rationale is being used to support legal principles;
our service men and women are taught that these principles
are absolute and may not be waived when convenient.) Sim-
11ar1y, a lack of humane treatment may induce an enemy to
fight to the death rather than surrender, thereby leadmg to
increased friendly casualties. The instruction is candid,

" however, in ‘admitting that humane treatment of enemy

prisoners of war will not guarantee equal treatment for our
captured servicemen, as we learned in World War II, Ko-
rea, and Vietnam; but it is emphasized that inhumane

At the lowest level, every 1nd1v1dual entermg the Manne‘xﬁ " treatment will 1 most assuredly lead to equivalent actions by

the enemy. 7.

L1kew1se, the admonition to “treat all civilians ‘humane-
ly” recognizes the need for a disciplined military force on
the battlefield; a crime against a civilian on the battlefield is

..+ as much (and perhaps more) a detriment to unit discipline

and integrity as one committed in Fayetteville, North Caro-
lina, or Oceanside, California, by a member of the military.

. Mistreatment can alienate the civilian populatlon 18 Abuses
have a negative effect on public opinion, as evidenced by

14M. MacDougal & F. Feliciano, Law and Mtnimum World Public Order 72 (1961).°

15 Air Force Manual 1-1, Functions and Basic Doctrine of the United States Air Force, at 5-5 (1979) defines “‘economy of force” to mean that “no
more—or less—effort shiould be devoted to a task than is necessary to achieve the objective. , . . This phrase implies the correct selection and use of weapon
systems, maximum productivity from available flying effort, and careful balance in the allocatlon of tasks.” While this is neither the traditional nor current
definition of “economy of force,” its emphasls on the Judlclous use of limited assets in’ the target-nch atmosphere of thé modern battlefield shows the consis-
tency with law of war principles urging discrimination in the use of firepower. :

16 Headquarters, U.S. Marine Corps, The U.S. Marinée—Essential Subjects, at 1-27 (Marme Corps Order P1550 14D, 1983) This publication is dlstnbuted
to every recruit upon entry into the Marine Corps, and is the foundation for his or her formal education as 2 Marine.

17 Such inhuman treatment bappened in the brief flurry of shackling and countershackhng of Canadian and German prisoners of war followmg the Dleppe
raid. In contrast, German treatment of U.S. and British Commonwealth prisoners of war in World War II, while usually harsh and often brutal, was far
better than that of Soviet soldiers for this reason.

1¥ Nazi abuse made the Soviet population, previously friendly and receptive, hostile. See A. Dallm, German Rule in Russia, 1941-1945: A Study of Occupa-
tion Politics (1957). Here, however, is where a distinction must be made between a moral democracy and an amoral totalitarian state. While Mao Tse-Tung
emphasized the need to respect the civilian population, it was clear that what could not be gained through kindness would be achieved through intimidation.
The Viet Cong assassination policy in South Vietnam, Soviet attacks on the civilian population in Afghanistan, the recent program by the Marxist People’s
Revolutionary Army factions of the Farabundo Marti National Liberation Front in El Salvador of assassinating democratically-elected mayors, and a similar
assassination policy by the Maoist Shining Path guerrilla movement in Peru, indicate clearly that not all men accept the same moral/legal standards.
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public reaction to the My Lai massacre. ' But the instruc--

tion is given a common sense perspectlve in that it is
acknowledged that civilians assu a certain degree of risk
if they remain on the battlefield, n proxlmlty to legiti-

mate military targets, or‘part1c1pate in acfivities that"

dtrectly support the war. effort of the snemy.

To reach personnel at intermediate levels, the Army and
Marine Corps provide law of war 1nstruct1on at non

missioned officer advanced courses, officer advanced

courses, and senior staff colleges. Special courses are also
offered. The Marine Corps Law of War Course is a ﬁve—day
course taught four to five times annually worldwide to com-
pany and field grade officers; the “mix” sought in each
course is one-third each of judge advocates, ground officers
(primarily combat arms), and aviators (fixed and rotary-
wing). Its emphasis is on the practical rather than theoreti-
cal. Three days are spent on “Geneva” law relatmg to the
protection of war vxctxms, including prosecution of viola-
tions thereof: one day is devoted to “Hague” law, relating
to means and methods of warfare; and the final day ad-
dresses the law affecting peacetime miilitary operations
(including jus ad bellum) and the law relating to low-inten-

sity conflict, including counterterrorism, ,Jn addition to

NSRS o

Marine attendees, there have been students from the other

U.S. services, Canada, the Amencan ‘National Red Cross, -

the League of Red Cross and Red Crescent Socletles, and
the International Commi ittee of the WCMM (f@
member of the ICRC addresses each ¢
ICRC in peacetlme and .armed conflict,

The Marine Corps Law of War Course has been 1
successful. The key to its success lies in th knowile«dge of its
instructors—all reservists, many with command expeérience
in combat—of the law of war and the business of the client;
the subject cannot be taught in the abstract. There are sev-

eral manifestations of the success of the course. It comes

first through apphcatrons to attend ‘which vastly exceed
available billets. Student reaction also is significant. On the

first day, even though ‘they have apphedM to take the cop Se,
the members of the class generally are reserved as | the stu-
dents get to know one_ another and are exposed to the 1aw
of war in greater depth than prevrous]y On the secon
third days, lectures are in rspersed with semmars in
students must address contemporary, ‘‘real worl
problems the oﬂi, subject becommg more
animated in thelr dlscussron and support for the law of war
as wholly consmtent thh thetr doctrme, tactlcs, expenence

- 19 The effect again is uneven. Despite widespread abuse of the c
1985 report of the United Nations Economic and Social Cou

e role ole of the

nd

common sense, and md1v1dual moral ‘underpinnings. By the
end of the course (despite an exammauon) they are avid
enthuslasts for the law of war. One regimental commander
S the ‘best taught and most impor-
in his entire career—stark
1 w of war”‘f?amm?reported ear-

lier, and to the dilemma posed bwmthe topic for JISCOPE IX.

A final ; mamfestatlon of success was the recent award of a
_'Meritorious Unit by the Secretary of the
Navy to the Manne Corps Reserve tnit responsible for con-
~ duct of the cours '

o B

“Other courses are offered by the other servxces For ex-
ample, while continuing to utilize the Marine Corps Law of
War Course, the Navy offered its first law of war course at
ce’ ol in Newport, Rhode Tsland, in
1985, The Army is also exténSively involved in law of war
trammg ‘and has’ provided cortiptehensive ; instruction in th1s
area for over twelve years. The Judge Advocate General’s
‘School, U §. Army, in Charlottesville, Virginia, offers three
‘law of war workshops annually. Also, selected members of
the U'S. mthtary annually attend the twelve-day law of war
course taught by the International Inst1tute of Humamtan-
.an Law in San Remo, Italy

AL a h1gher level The Judge Advocate General of the

Arrny has sponsored an annual Mlhtary Operations  and
Law Symposium since 1982, the fifth of whi
ducted at Headquarters, U.S. Central
"November, 1986. osi
‘ty personnel by 1nv1tat10n only In
_operations planners for major U.S. ‘comman
, t] taff judge advocates u There also
lied participation. “Representatives he United -
ngdom, Canada, Australia and New Zealand at nded
the 1984 symposmm, for example, and spent the week pre-
cedlng ‘the 'symposium discussing common law of ‘war
issues.

The symposium brings together key personnel to discuss
contemporary operational-legal issues in a classified envi-
ronmeént. Previous topics have included rules of
engagement nav1gat10n and overﬁlght nghts, peacekeepmg‘
operations, the 1981 Gulf of Sidra incident, the 1982 Falk-

" lands War (a British presentatlon) ‘the 1983 Grenada

rescue operation, and operations against Libya in 1986. In
an eﬁ'ort to keep the law abreast of technology, subjects
‘such as beyond-v1sua1 -range targetmg and over- the-horizon

i

-population in Afghamstan\ by Soviet occupatlon forces, as reported in the February

, ~eport on the Situation of Human Rights in Afghanistan (E/CN.4/ 1985/21 Feb. 19,

1985), and two reports by Helsinki Watch, Tears, ‘Blood, and Cries (Deg. 1984), and To Die in Afghamstan (Déc. 1985), the Soviet Union, has ignored inter-
national public opinion and, by controlling the flow_of information within its own borders, avoided even the most remote poss1b111ty of domestic moral

anguish. Even within the Uni
government of Bl Salvad

a blind eye to atrocities committed by the rebels, excusing them in the name of

gy’ is nexther

20-The unit is Headquarters, ‘Marine Corps Trammg Division Reserve Augmentation Umt (Law of War). Aﬁer two, dozen gourses, there isa mathe' :
probability of 1 in 40 that the commander of a deploymg Marine Amphrblous Unit (MAU) will be a coutse graduate; 1 in 20 that one ‘of his three
‘commanders will bé a course graduate; “better than 1 in 2 that hlS ]udge advocate wxll have attended th o rse, and a statistical certaint that_

"MATU’s 40 officers will have graduated from the cotirse, 7 =+t

States, the. standards regardmg morahty have been” n"applied unevenly. Critics of U.S. support for the democratically-elected
n quick to focus n any shortcoming of that governmment, actual, alleged, or, in some cases, contrived, but quicker to turn
“llberatlon theology ” ' To paraphrase a recen expressron, “ ‘hberatlon theolo-

753”,0,

As part of the Marine Corps Law of War Course, the unit has pubhshed a deskbook used in conJu.ncuon w1th course lectures, prepared writtén seminar

problems and solutions, and published a comprehensive reference ‘book of s

spondence course on the law of war for enlisted Marines, and a handbook

; tenals on the law of war. | Separately, the unit is preparing a corre-
e’s excellent AFP 110-34 (25 July 1980).

The unit prepared a series of law of war articles that appeared in base newsi)apers and other se servxee news sources sich as i the Air Force Ttmes Unit members

are frequent contributors of law of war articles to professional journals such as the Marine Corps Gazette and the U.S. “Naval Tnstitute Pro
yaval Institute Proceedmgs, Jan. 1987 at 117.

Colonel James H. ]eﬁ'nes III USMCR Marines are Marines are Marines,

mgs See, e g

A Representatives of the Oﬂice of the Secretary of Defense, the Joint’ ‘Chiefs of Staﬁ' service staﬁ's, and the war coIIeges also’ attend
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-targeting—both tied to the moral/legal concept of discrimi-
nation of combatants from noncombatants—also have been
addressed. Each symposrum has been an’ unquahﬁed

~ Other blocks of mstructron are tarlored to the audlence
A class on “Medical Personnel and the Law of War” is'giv-
en at the Uniformed Services University for the Health
Sciences (Bethesda) to prospective commanding officers of
Naval medical facilities (also at Bethesda) and in the U.S.
Army Academy of the Health Sciénces Advanced Combat
Casualty Care Course (Fort Sam Houston). Targeting and
the law of war is taught at the Air Command and Staff Col-
Iege (Maxwell Air Force Base) and the Air Force Target
Intelligence Course (Lowry Air Force Base). “The Law Af-
fecting Spec1a1 Operations” is a classified presentation given
special operations personnel who attend the Joint Special
Operations Planning Workshop at the U. S. Air Force Spe-
cial Operatlons School, (Hurlburt Fre]d) L ss specialized
but tailored blocks are oﬁ'ered at other service schools, such
as the Army War College, Armed Forces Staff’ College, and

the 'U.S. Navy ‘Chaplain’s School. This list is not all-rnclu-_

sive, but merely representatrve of the wrde variety of
courses in which the law of war is drscussed studied, and
taught. Overall, the amount of law of war instruction of-
fered within the U.S. mlhtary is at least double that of any
other natlon

One reason for the breadth and depth of U S law of war
instruction is that we are a nation dedicated to the rule of
law. Another is to make the future commander aware of
the complexmes of today’s law while advrsrng ‘him of his re-
sponsibilities under that law. Recognrzmg the importance
of compliance with the law of war in the conduct of U.S.
‘military operations, the Joint Chlefs of Staﬁ' (3CS) in 1979
promulgated a’ requrrement that all operations plans, con-
_tmgency plans; and rules of engagement undergo a legal
review as part of the JCS operational review process. That
directive was expanded and repromulgated in 1983, Its per-
tinent parts provide: . : e

Conduct of Operatrons Legal advrsors shouId be im-
mediately available to provide advice concerning law
of war compliance during joint and combined opera-"

* tions. Such advice onlaw of war compliance shall be
provided in the context of the broader relationships of
international and U.S. and alhed domestic law to mili-
tary operations and, among other matters, shall
address not only legal restraints upon operations but ~
also legal rights to employ force.

Review of Joint Documents, All plans, rules of engage-
ment, pollcres ‘and drrectrves shall be consistent with
" the DOD Law of War Program, d mestrc and interna-
tional law, and shall include, as necessary, provisions -

for (1) the conduct of military operations and exercises ™ "~

in' accordance with laws affecting such operations, in: "
cluding the law of war, and (2) the reporting and
- investigation of alleged law of war violations, whether
- committed by or against U.S, or allied military or civil-

ians or the" property Such joint documents shouldbe

g sbrvand e o o8 o g L YD

22 MICS 59283, sub)ect fmplementatlon of the‘DOD Law of W

///

_ reviewed by the joint command legal advisor at each
stage of preparation. : r ,

. The “proof ¢ of the puddlng,” however, does not rest sole-

"ly on formal instruction and review of plans. Because of the
‘compétition for trarnmg time, as well as the nieed for realis-

tic, hands-on training; an increased number of law of war
problems are being built into field (and fleet) exercises at all
levels. For example, the greatest reinforcement for class-
room instruction on the handling of a prisoner of war has
proved to be actual handling and processing of an “‘enemy”
prisoner of war from the point of capture to turnover to ap-
propriate authority. Other reinforcement measures have
been instituted. The Judge Advocate General of the Army
includes law of war issues as part of the special interest
items for Article 6, UCMJ, inspectrons the Air Force in-
cludes law of war questions in Operational Readiness
Inspecthns while the Center for Naval War Gaming at the
Naval War College routinely incorporates law of war issues

_into its war games. These approaches have proved far more

effective than forcing troops into a classroom to watch the
same outdated movie, as previously was the case, while
reachlng all levels of command

* This approach to law of war tralnmg pald d1v1dends dur-
ing the planning of last year’s operations against Libya,
‘both in the early freedom-of-navigation exercises and the
‘Subsequent airstrikes against terrorist-related targets. Law
of war experts at the U.S. European Command, service,
and JCS level assisted mission planners with promulgation
of rules of engagement, selection of targets, and antlcrpatlon
and consideration of other possible law of war issues. A
close, working relationship was one, of the many factors
that led to successful conclusion of each mission. %

© e

Conclusron

R The topic for JSCOPE IX is “How Shall We Incorporate
Ethics Instruction in Military Education at All Levels?’ 1
have endeavored to sammarize current law of war training
éfforts within the U.S. military to éxplain one approach that
is being taken in one aspect of ethics instruction. I do not
wish to suggest that currént service programs ‘ar€ perfect.

"There are shortfalls, and it is a continuous effort to identify

and correct them. In the review of U.S. operations in Gre-
nada, it was discovered that one unit had conducted no law

“of war training in the year preceding that rescue operation.

That no offenses occiirfed is testimony to the quality of the
leadership within the unit and to the consistency of the law
of war with common sense and military doctrine. But it re-

. minded us that a program is dependent on individuals and

their interest in or support for the law of war. It has served
as an impetus for reviewing law of war training to establish
methods for ensuring that law of war training is conducted

‘within units. Other improvements w1ll be made where
oneeded. e L

Law of war training has made great strides in all of the

., services over the past decade. Whereas prevrously the sub-
. Ject was received with passrve Tesistance or in some cases
outrrght skeptlcrsm, today it 18 greeted with active interest

the Manne Corps ‘Reserve law of war unit, supra note 20. The check]lst is m use by all ‘major commands and all servrces

23 Uniform Code of Military Justice art. 6, 10 U.S.C. § 806 (1982).

Sohr¥e B LR B0

¥ For discussion of the law of war factors considered in the planmng and executron of the . S mrss1ons agamst Lrbya, see Parks, Crossmg the Line, Naval

Institute Proceedings, Nov. 1986, at 40.

i BRI
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day s military are rntelhgent dedrcated p ofessional:
greater sense for what is moral or legal than we give them

£ in Rambo any more
than they beheve in J ne Fonda “The | 1 ‘
n-soldrer means tha

2 Be posrtwe in your mstructron Past law of w
struction has suffered many sins, not the least of which was’
a heavy dose of negativism; instructors’ tended to 12
that which was prohibited, and were reluctant | ac
edge that anything was permitted. In. fact the law ‘war
permits more than it prohibits, and mstructron tod em—
phasizes rights as well as responsrbxhtres '

3. Ascertam what is relevant 1o your audrence, and teach
your trade in the vocabulary of the audience. § Several years v
ago, 1 attended alaw of war conference at the Naval War
College in those days the entire stude
sat in the large auditorium for three
experts engaged in"a highly-esoteric *
they praised one another while talkmg about sub_]ects of in-

1 On

particular scholar read p y
which you classify an individual ‘captured in battle a prison-
er of war that was “totally 1rre1evant to the more than 600

derstood (mcludmg “the other’ professors) “He did
damage to the cred1b111ty to the law of war, Seyeral s%rde‘ $
o their

- 4. Pose the nght questrons One of the most oontrov rs jal’
ios, with whrch to _deal concems

1 four-

- abound in the realm of -

i S

dier clearly within mmutes f death’

they probably will be detected. Yet to hasten hrsﬁ'
death through another vrolent act

e, he may be fo’und%“by its

gtrtute a v101a- o

for yo Sub]ect is achreved by going from easy to difficult
" 'though, of course, you must be prepared to address the
tough questions when they are raised. Slmrlarly, while we
should ercourage reasoning, thinking, and questioning, we
_select an approach that does little more than
cast, doubt Many students enter a classroom envrronment'
with a susplcron ‘that many of the thmgs they ‘might be
asked to do are 111egal or immoral—but knowing that they
will do them anyway. The myths regardi ohibited acts
law of war. By correcting those
myths and reassuring students that their doctrine and tac-
tics are in accordance with the law of war, and explammg

" the students'gam conﬁdence in ‘what they are domg—and
understand better the need for theprohrbmons that do

tial to teachmg ethical or. legal concepts.
concepts appear to stand in stark contrast with what stu—
dents belleve in history. For example, frequently T am asked

agalnst ,Germany or, mor ,
are r ratlonal pohtlcal military, legal and

mg ‘either ethics or the law of ‘
qu1s1t1veness about history in order to
prc in perSpectlve %

place h1s or her

6 Recogmze the 1mportance of your subject The con-r

“cerns of the American people for morality and legahty are
~-regarded by the enemies of the United States as a hrghly
~~ vulnerable center of gravrty that must be explorted at every’

opportumty Our Toss in Vietnam in large measure occurred

through the success of North Vletnam peatedly casting all
Us. operations-in terms “of their aileged illegality, or the

_immorality of the war in general. The bombmg campargns

over North Viet am saw the greatest restraint ever offered

by a warring nation o mit

ties. The _North Vretnames“ re5ponded by allegmg massrve’

legrtrmate targets in or ‘adjacent to populated areas ‘The
North Vletnamese were, able 10 set the terms of reference

tion of the law of war L

- The odds against thrs srtuatron
lar 1nd1v1dual .are greater than the national debt, Yet some
law of war 1nstructors insist on self destructlon by starting

with this scenario, thereby losing the students for ‘the bal-w )

ance of their presentation.

My point is that there are hypotheticals with answers,
and others that can be debated untll the cows come home

1ng fo any partlcu—

aragua couch. their opposmon
ahty of U S. eﬁ'orts Follow-

attempted a similar drsmformatlon effort, asserting massive
civilian casualties while denymg damage to the terrorist-re-
lated targets that were the object of attack. Recently it was
disclosed that the alleged death of Moammar Gadhafi’s
stepdaughter in the air strike by U.S. Air Force F—lllF

2 For excellent example of the study of hlstory from the pomt of view of ethics, see R. Schaffer, Wings of Judgment American Bombmg in World War I

(1985).
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aircraft on Aziziyah Barracks was a Libyan fabrication, Its
purpose was clear: to influence public opinion in the United
States and the western world to forestall further attacks, .

Ethics and the law are not always synonymous, but they
are conipatible in many respects. Not the least of these is
their value as a foreign policy tool. Each is extremely im-
portant in today’s world in assuring the American people of
the correctness of a strategic or tactical decision, and lead-
ers at all levels ignore this fact at their peril, We have taken
a p’roa‘ctive approach to teaching the law of war by empha-
sizing this point. The same can be done in teachmg other
fields of ethics.

Appendix A

Report of the United States on Law of War Training to .
the International Committee of the Red Cross, Geneva,
QOctober 1986

bissemination of ,the Geneva Conventlons in the .
United States Armed Forces

By directive of the Secretary of Defense, trammg in the law of war, in-
cluding the Geneva Conventions, is the responsibility of the three military
Departments (Army, Navy and Air Force). Within these Départments, re-
sponsibility has been assigned to The Judge Advocates General of the
Army, Navy and Air Force, as the chief uniformed legal professionals in
the armed forces. In addition, the United States Army has been designated
the executive agent for investigating allegatxons of violations committed
against United States personnel. The Army is also primarily responsible;
within the United States military establishment, for the administration of
prisoner of war camps. and the military government of occupied territory,
and hence has a special role in ensuring that the Third and Fourth Con-
ventions are complied with. :

Each of four armed services (Army, Navy, Marine Corps and Arr
Force) maintains a speclal office under the appropriate Judge Advacate
General, staﬁ'ed by experts in mternatlonal law, including the Conventions.
These Intemanonal Law or International Affairs Divisions are responsrble
for drafting manuals and regulations rmplementmg the Conventions, in-
cluding the dissemination requirement. Air Force Regulation 110-32, for
example, assigns specific responsibilities for training in the law of armed
conflict to ensure that all Air Force personnel are familiar with it to the
extent requlred by the1r respons1b111t1es and duties, Sumlar dlrectxves have
been issued in the Army (AR350-216 and AR l90——8), the Navy
(OPNAVINST "3300.52) and the Marine Corps (Marine Corps Order
3300.3). The texts of the 1949 Conyventions are also disseminated to the
field units of the armed forces (see, e.g., Air Force Pamphlet 110-20, Se-
lected Internatlonal "Agreements), along with trammg matenals and
mativals mcorporatmg and commenting on their provisions (Army Fleld
Manual 27-10, The Law of Land Warfare; NWIP 10-2, The Law of Naval
Warfare; and Air Force Pamphlet 110-31, International Law—The Law
of Armed Conflict and Air Operations).

Military personnel who are also licensed, university educated lawyers
are assigned to every American military base, Army or Marine Corps divi-
sion, and large naval units. These personnel are responsible for providing
advice to their commanding officers on problems involving the law of war,
including the Genreva Conventions, in accordance with the texts and direc-
tives issued by their service headquarters. Each service provrdes specrahzed
training in the Conventions to the officers who staff these posmons The
Army Judge Advocate General's School at Charl6ttesville, Virginia, for
example, provides a basic course which all Army military lawyers are

required to complete in residence. Twenty-one hours of this course are de--

voted to the law of war. After approximately five years of active duty,

e

////

selected Army lawyers are sent to a nine-month graduate level course at
Charlottesville, 29 hours of which are devoted to the law of war, Electlves
in international law are also offered during this course. The Naval Justice.
School at Newport, Rhode Island (for Navy and Marine Corps lawyers),
and the Air Force Judge Advacate General's School at Maxwell Air Force
Base, Alabama, slmllarly ‘provide instruction on the Convent;ons to Jaw-
yers entermg those ‘services. -

In addrtron to these specmhzed courses for mllltary lawyers, the armed
forces also provide extensive training to the rest of their officer and enlist-
ed membership. The phllosophy underlying these trammg programs is to
ensure that all members receive at least some orientation in the provisions’
of the Conventions, and that more detailed training be tailored to the indi-
vidual’s military duties. The Navy, for example, divides law of armed
conflict training into three levels, vis: (1) 2 minimum level of understand-
ing required for all members of the Navy; (2) a higher level for personnel
whose speciality or assignment involves participation in combat opera-
tions, or whose, mll1tary specralty or level of rank requires addltlonal‘
tralmng and (3) the hlghest level, for personnel whose mﬂntary job SpCCIah-
ty or assignment involves partlcxpatron in"the di rectlon of combat
operations.

All services requlre that all personnel entermg, 1ther as olﬁcer or enhst
ed, receive at least a minimum orientation in the Conventions and the law
of war, The United States M111tary Academy, the United States Naval
Academy and the Umted States Air Force Academy all include this sub-
ject in réquired courses for their cadets and midshipmen. Similar training
is provided in other officer accession programs and enlisted basic training.
The nature of this training varies from service to service, due to inherent
differences in the roles and missions of the armed forces. In the Air Force,
for example, most combatant personnel will be officers, and the majority of
the enlisted force will never be directly involved in the ﬁrmg of weapons in
combat. In other services; siich as the Marine Corps, it is assumed that all
ot tmost active personnel must be prepared for direct participation in comi:
bat. It should be noted that the Marines have therefore elected to build
their Law of War Program around nine basic principles patterned after the
“Soldier’s Rules™ drafted at the l977 European Red Cross semmar

Adviriced training is routmely furnished to military personnel reqmrin-g‘
it. Intelligence officers of the Air Force and Navy are, for example, given
special training in the international law applicable to air targeting. Medical
personnel are of course given special instruction in the First and Second
Conventions, while Army military police and Air Force security polree are
trained in ‘the requiremietits of the Third Convention. All the servicés in-
clude law of war training in their advanced courses for senior officers. The
Army War College, the Air War College and the Naval Post-graduate
School either require such courses of their students or offer them as elec-
tives. In addition, the ‘Army Judge Advocate General's School offers a
“Senior Officer Legal Orientation” course, for line officers, attended by
about 360 colonels and lieutenant colonels per year. A’ portion of this,
course involves the practical application of the Geneva Conventions and
the law of war. The Marine Corps offers a one-week graduate-level law of
war course for commanders and staff officers five times per year. The Unit-
ed States also tegularly participates in the International Course on the
Law of Armed Conﬂlct for oﬂlcers, held annually in San Remo, Italy

In recent years, the United States armed forces have mcreased thexr em-
phasis on including law of war problems in exercises and other military
evaluations in order to disseminate the Conventions and to test the effec-
tiveness of previous dissemination. In particular, the Marine Corps has
recently included law of war tasks and information in its Combat Readi-
ness Evaluation System for infantry battalions, and is currently working
on sumlar standards for other combat organizations. Another recent ex-
force commandes, assisted by two Navy lewyers, promulgated law of
armed conflict scenarios to ships and naval units participating in the exer-
cise. Thus, for the United States armed forces, military exercises have
become a means of strengthening the dissemination of international hu-
manitarian law, in addition to their role in mamtammg natlonal a.nd
collecnve self—-defense
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Takmg the Offensxve Wlﬂl the P

Colonel Donald A Deline””

Chtef Procurement Fraud

Introductlon

Expenswe torlet seats, ash trays, and hammers havek ‘

caught the attention of the American public. Taxpayers are
now asking how the government could have allowed itself

to become so_careless. Of equal concern is the appareuﬁ'\ﬁt”""”

lapse by segments 'of industry into a serious lack of integri-

ty. Lest you make the mistake of behevmg Uncle Sam has
just recently allowed himself to become a victim of mdpstn- _
tended ‘

al pirates, read on. The False Claims Act! “wa
to protect the Treasury agamst the hungry and unscrupu-
lous host that encompassed it on every side.”?

The False Claims Act was ongmally promulgated as ‘the

Act of March 3,"1863. In other words, there is lrttledoubt

that the likes of Brevet Major General Joseph Holt, the

Judge Advocate General from 1862 to 1875, found his

Army set upon by industry’s false claims, cost mrschargmg,

and defective pricing. While there is no comfort in knowing

that the Army has been dealt_ w1th ina éemss than honor
€

SRS o

well have had some overpriced. torle'ﬂse' ts, ash trays, and

where it is w1111ng to put substan
procurement fraud.

1n o vstoppmg

AR s,

The vast majority of contractors perform their responsi-

bilities in an excellent manne ¢ ‘were close to sixteen

Office

. (8&D Branch) the

,Army for many years, the Army\has never been able to

¢ .. . .maximize their use. For example, the Army has not had the

million contract actions duri sal Year (FY) 86, and
the Army is tracking only about 450 allegations of fraud.
More than one of these allegations, however, involves over
$75 million of taxpayer money that purportedly was paid to
a contractor under fraudulent conditions. While the num-
ber of contractors who actually set out to defraud the
government is relatively small, the amount lost by the treas-
ury can be substantlal

‘In January 1986 the Secretary of the Army created the
Army Task Force on Fraud, Waste and Abuse.? It was to

review and monitor all allegatlons of fraud waste, or abuse

atfectlng the Department of the Army This organization
was given the authority to take all action _ecessary to as-
sure prompt and thorough investigation of allegatlons and
ensure the initiation of approprrate proceedlngs

By November 1986, the Task Force had a number of s1g-'
nificant achievements, including the development of an

organization that would be responsible for combating pro-
curement, pay, and entitlement d. The Chairman of
the Task Force, Dr. Jay R. Scul
of the Army for Research, Development and Acqu
proposed this organization to the Secretary of the Army on
November 4, 1986. Within the reorganization was the de-
sign for a new division to be created at the United States
Army Legal Services Agency. In early January 1987, the
Contract Fraud Branch of the Litigation Division evolved
into the Fraud Abatement Division. The Drvrsron was later

131 US.C. §§ 37293731 (1982).
2 United States v. Griswold, 24 F. 361 (D. Or. 1885).

"siilted in monetary recoveries for t
_elimination of unscrupulous contracto

e Judge Advocate General

renarned the Procurement Fraud DlVlSlOl’l (PFD) and by
August of 1987 will be well on the ‘way to full staffing of
eighteen members serving in three different branches. These
branches_will be tl uspens1on and Debarment ]Branch_ »
emedies Branch (R |
the Litigation Branch (LIT Branch) Current plans call for
a staffing of three civilian attorneys, seven military attor-
neys, three paralegals, one legal technician, a contract
specialist, and three secretaries.

Need for a New Division
At the time of Dr. Sculley’s proposal, there were a num-
ber of excellent reasons for the creation of such a drvrsron
The most s1gn1ﬁcant however was the need to orgamze
and coordinate all remedies available to the government in
fraud cases. While a ‘number of ' legal and administrative
tools designed to deal with fra

assets necessary to ‘assist the Departitietit of Justice (DOJ)
in the handling of procurement fraud cases, and that de-
partment has not been able to handle the vast amounts of
litigation arising from procurement fraud." DOJ has always
taken the Army’s procurement fraud problems ‘seriously,

“but, like the Army, st prioritize its efforts. This has led

to the loss of a number of smaller cases ‘that could have re-
he Army or the
rs. Some of these
small cases would -undoubtedly have grown into larger
cases as mvestlgatlons were conducted in preparatron for
litigation.

In 1983, the General Litigation Branch of the Litigation
Division, Office of The Judge Advocate General had attor-
neys on-a part-time basis preparing the paper work

necessary to propose contractors accused or convicted of

procurement fraud for suspension and debarment.” At the
saitie time, the United States Army Criminal Investigation

; Command began increasing its efforts in the area of eco-

nomic crimes, and cases of fraud began mounting. To
alleviate some of the pressure, a new branch was created
within the Litigation Drvrsron, named the Contract Fraud
Branch and was staffed with six individuals whose pnmary
mission was to prepare case
Debarment Oﬂicml s

In calendar year 1983 there were twenty -seven suspen-

‘sions and forty-one debarments. In addition, $750 thousand

was recovered from settlements reached wrth contractors.
In calendar year 1985, the efforts of the Crim mi al_Investrga—
tion Command’s expanded economic cnmes 5 section . and the
newly-created Contract Fraud Branch ‘began to show re-
sults. Suspensions were up to sixty-six, and there were 116
debarments. The branch also collected approximately $3. 5

million. Calendar year 1986 showed an even more dramatlc

3 Charter of the Army Task Force on Fraud, Waste and Abuse, 7 Jan. 1986, reprinted in The Army Lawyer, Mar. 1986, at 4.
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increase. Suspensions rose to 216, debarments dropped
slightly to 101, but recoveries topped $7 million, and the

it.

[

The Task Forée, recogniZing the pote’ntial of the Con-
tract Fraud Branch, determined that it should be staffed in
an adequate fashion to handle the burgeoning case load and
become a separate division. The vision of the Task Force
stretched beyond the desire simply to meet increased work
in the area of suspension and debarment. The Task Force
perceived a need for coordination of remedies and better
handling of litigation matters. For that reason, the organi-
zation they designed was fashioned to provide continuity as
well as a consolidated front in all areas of remedres avail-
able to the Army. -

‘Remedies Available

There are four types of remedies available to the Army
when it has been the victim of proCurem"‘ent fraud.

Contract Remedzes

The area of contract remedies was never 1ntended tobea
function of the PFD but plays a significant part in the oper-
ations of that division. While contract remedies remain
with the contracting officer, and cannot be implemented by
the PFD, these remedies must be known to the division in
order to effectively utilize the other three categories of rem-
edies. For example, if a contracting officer has rendered a
final decision; has made a claim against the contractor, and
is ‘currently offsetting progress payments against the
amount owed the government, the PFD must take this into
consideration in formulating other remedies that will be in
the best interests of the government. The PFD will not be
instrumental in bringing about contract remedies, but it
must be fully informed of all such efforts to assist in the
performance of its mission.

Suspenswn and Debarment

The second area of remedles concerns administrative
remedies provided for in the Federal Acquisition Regula-
tion,* Defense Federal Acquisition Regulation
Supplement,” and the Army Federal Acquisition Regula-
tion Supplement. ¢ These regulations primarily concern the
ability of agenciés to suspend and/or debar firms and indi-
viduals from doing business with the government.

The Army Suspending and Debarring Official has the
power to suspend a contractor from doing business with all
agencies within the government’s executive branch when he
determines that immediate action is necessary to protect the
government’s interest. He must base his decision on ade-
quate evidence that there has been a: commission of fraud

4Federal Acqursrtlon Reg (1 Apr. 1984) [heremafter FAR]

5 Defense Federal Acqursrtlon Reg. SuppIement (1 Apr 1984)

6 Army Federal Acquisition Reg. Supplement. (1 Dec. ;1_984) ’
7FAR § 9.407-2(a). o

8 FAR § 9.407-2(b).

9FAR § 9.407-2(c).

I0FAR § 9.407-4(b).

AR § 9.406-2(b).

2FAR § 9.406-2(c).

work was still plhng up faster than the branch could handle»

or a criminal offense by a contractor in conjunction with a
government contract or subcontract; violation of federal or
state antitrust statutes; theft, forgery, bribery, falsification
or destructmn of records, the making of false statements, or
Teceiving ‘of stolen property; or commission of any other of-
fense that indicates a lack of business integrity or business
honesty that seriously and directly affects the present re-
sponsibility of a government contractor or subcontractor.’
Adequate evidence exists in every case where there has been
an indictment for any of the above offenses.? The Sus-
pending and Debarring Official may also suspend a
contractor upon adequate evidence of “any other cause of
SO seriods or compelling a nature that it affects the present
responsibility of a Government contractor or
subcontractor.”®

Suspensions can last for twelve months with a possible
extension of six months. They are intended to be temporary
in nature and protect the government while investigations
are being completed and legal proceedings are initiated. In
no évent may a suspension extend beyond eighteen months
1f legal proceedings are not initiated. 10

Debarments generally do not exceed three years. Debar-
ments require a “preponderance of evidence” that indicates
that: there has been a “[v]iolation of the terms of a Govern-
ment contract or subcontract so serious as to justify
debarment, such as” willful failure to perform, or a history
of unsatrsfactory performance 1 or there is some other
cause that is of “‘so serious or compelling a nature that it af-
fects the present responsibility of a Government contractor
or subcontractor.”* Conviction or civil judgment for such
offenses as fraud in relation to a government contract, vio-
lation of antitrust statutes, or the commission of
embezzlement, theft, forgery, bribery, falsification or de-
struction of records, making false statement, or receiving
stolen property is cause for a debarment.

Litigation Remedies

Civil and criminal prosecution, the third and fourth rem-
edies available to the Army, are the prlmary responsibility
of DOJ. Litigation of fraud-related cases is most commonly
handled by United States Attorneys and Assistant United
States Attorneys, generally in the district where the con-
tractor is located. The Army may take an active role in
such activity, however. The Litigation Division of the Office
of The Judge Advocate General is deeply involved in civil
litigation and provides DOJ the help it must have to suc-
cessfully litigate many complex military-related issues. That
division regularly provides lead counsel on cases. The PFD
will eventually provide that same degree of assistance to
DOJ in cases involving contract fraud when it becomes ful-
ly operational. It will be primarily concerned with

12 JUNE 1987 THE ARMY LAWYER ¢ DA PAM 27-50-174




affirmative litigation to collect amounts due_the

Un1ted States Attorneys It w:ll take as actlve a role in

government.

Organization

The REM Branch, S&D Branch, and the LIT Branch’

will each provide a unique service in the’ ﬁght against pro-
curement fraud. The REM Branch will perform the most
innovative services. It will filter all new information re-

ceived by PFD. The REM Branch will then determrne ‘what -

the first step should be. If it determines that suspension is
appropriate, the information received will be forwarded to

the S&D Branch for consideration. If, on the other hand,

litigation has been initiated and another agency has sus-
pended the contractor, the case will be sent to the LIT
Branch. While these are only examples of what can occur,
it can readily be seen_ th

o

the REM Branch will exercise

authority over the flow o - cases W w1thm the ofﬁce

After the Army has been alerted to a pos51ble procure-

ment fraud, the most complex job will be that of the REM
Branch'’s coordination of remedies. It w111 be responsnble for

answering such questlons as:

1. Should suspension be based onwthe facts of a case '

_ follow the deleg

or should the PFD wait until after i
mit the contractor’s case to
- Debarment Official? ’

2. Have all the contract remedies performed thus far

solved the problem or is there : ]
tional preventive action to protect ‘the government"
3. How much ev1dence can be obtained and prov1d-

prepare a civil recovery action?

. .4, Will the pursuit of a civil recovery action at thlsm )
time be beneficial or Shouid the contractor be debarred; o

ictment to sub-

et

cases as schedilles permit and as DOJ ‘atforneys will allow.
In addition, this branch will work closely with attorneys as-

's1gned full-time outside the Washington, D.C., area on

particularly complex cnmmal an <c1v11 cases. In the past,

‘cases that 1nvolved approx1mate1y $250 thousand or less

were sent to United ! States Attorneys offices. They were not
monitored by either DOJ or the Department of Defense
(DOD). The LIT Branch will be respons1ble for locating
these cases and makmg sure that they recelve appropnate
attent1on

: respons1b111t1es
should DOD delegate authonty to the Army“ under the new
Program Fraud Civil Remedies Act of 1986 13 That Act

provides an administrative remedy for cases concerning

false claims and false statemenut;sut‘hat involve $150 thousand
or less. The y
could easﬂy be ‘delegated to the Army by DOD. S duld
that happen, the need for hearings and case preparation will
ation. The PEI) ggill be the logical ,recipient

The new division’s blggest problems will mvolve tumng
and assuring the adequate pursuit of all available remedies.

. The overriding concern will always be protectmg the gov-
ernment s best interests.

Commands w111 become more iny ,'d in combatmg
fraud by appointing attorneys at their installations who will
be resporisible for establishing procurement fraud pro-
grams. At the major commands, they will be known as

Procurement Fraud (and Irregularltles Coordlnators At _the

'/ sponsibili-

f the government in

relation to the need to continue con actmg Wlth thls

entity?.

The S&D Branch will prepare the files for the Sus-
pending and Debarring Official and represent PFD in
administrative proceedings conducted before that oﬂic1a1 In
addition, it will coordinate with other agencies when debar-
ment and/or suspension appears appropriate. This branch
will arrange fact-finding hearings when these are deemed
necessary and will be respons1ble for monitoring settlement

suspensxon and debarment remedy is often the dulc est an

most effective method of protecting government interests,

The LIT Branch will monitor ongoing litigation and as-
sist DOJ as well as United States Attorneys and Assxstant

13pub, L. No. 99-509, 100 Stat. 1185 (1986).

ties wﬂl':‘rnclude’coordwmmg w1th ﬁ ?‘F’D and providing
assistance to that d1v1s1on in cases 1n_volv1ng the1r
command. e

Conclusron L

Fraud 1s certamly not a new problem to the Army The
government has been the target of unscrupulous contractors
for over a hundred years. What i is new is the attempt by the
Department of the Army to aggresswely combat procure-

ment fraud with every remedy available. The new
... Procurement Fraud Division does not provide a solution to

. fraud, but it is part of an organized effort to alert industry

.. that the Army will not tolerate inappropriate activities with

taxpayer money. ‘Further information about the PFD can
- be obtained by calling AUTOVON 225-1678 or c )

cial (202) 695-1678 or by writing HQDA, D:
Washmgton, D C 20310—2217
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~ Implementing a Ifrocurement Fraud Program: Keeping the Contractors Honest |

Captaln Vmcent Buonocore

Oﬁ‘ice of the Staﬂr Judge Advocate US Army
Commumcattons-Electromcs Command Fort Monmouth
New Jersey

CIti is almost axiomatic that the public has a negatlve per-
ceptlon of the military procurement process. This
perception has been fueled by media reports of procurement
“horror stories” and derisive editorial comments. Although
this media attention often tends toward sensationalism and
usually . fails to identify any underlying causes for such
“horror stories,” the public perceptlon it has prompted is
not entirely unfounded. S

Public attitudes in this area have transiated into congres-
sional intetest, promptmg a response by the Departmerit of
Defense (DOD) that included DOD Directive 7050.5.1
Pursuant to that directive, DOD’ components were tasked
with ensuring coordination and pursuit of all criminal, civil,
administrative and contractual remedies for each incident
of fraudulent or corrupt conduct related to DOD
procurement

On7 January 1986 the Department of the Army (DA)
chartered the Task Force on Fraud, Waste and Abuse,
charged with ensuring that all allegations of fraud within
DA are promptly and thoroughly pursued L o

“As of this Wl‘ltlng, DA is cons1der1ng a rev1s1 n of Army
Regulat1on 27-213 that would make_ Army procedures in
this area somewhat similar to thos: 1mp1emented by the
Department of the Air Force.* Assuming that such a revi-
sion is adopted, then installation commanders can expect to
be given the followmg respons1b1ht1es estabhshmg an active
fraud prevention program and ensuring that personnel are
cognizant of its existence; and appointing a focal point to
administer the program, receive reports of irregularities,
and coordinate remedies.

At the majority of installations, particularly outside the
Army Materiel Command (AMC), these responsibilities
may bring the local staff Judge advocate office into unchart-
ed waters. The following is offered as a blueprint for
establishing a fraud prevention program, in accordance
with the aforementloned DOD dlrectlve and Army
regulation. : ,

The measures outlined in this article have been imple-
mented at U.S. Army Communications-Electronics
Command (CECOM). The primary mission of CECOM is
the acquisition of communications-related equipment, ex-
pending a’ multi-billion dollar annual procurement budget
in the process. Accordingly, the focus on procurement
fraud is greatly heightened at CECOM and many of the
measures utilized there may not be practical at commands
where contracting is limited to base operation activities.

Many of the fundamental aspects of the program will gen-
erally apply, however, and the overall program may be
scaled down or altered to suit varying situations. Consider-
ing the aforementioned DOD directive, it is highly likely

-that implementing some procurement fraud program will

be advisable, if not mandatory in the foreseeable future,
even at commands where procurement is not the prlmary
mission. ,

Designation of a Procurement Fraud Counsel

CECOM has designated an attorney as the procurement
fraud counsel. That attorney is responsible not only for par-
ticipating in the program but also for keeping the program
active. By and large, government employees still view pro-
curement fraud initiatives as “extra duty” and inertia will
almost definitely set in, unless the fraud counsel aggressive-
ly pursues the program. Counsel cannot sit back and allow.
the system to work. At this stage, it needs to be pushed in
order to y1eld results

One of the problems experlenced at CECOM prlor to im-
plementation of the program was the fragmented manner in
which procurement fraud was pursued. Allegations of fraud
may potentially be investigated by the Army Criminal In-
vestigation Division (CID), the Defense Criminal
Investigation Service (a component of the DOD Inspector
General (DODIG)), the FBI, or any combination thereof.
The Defense Contract Audit Agency or Army Audit Agen-
cy may also be involved, not to mention any of the various
Inspector Generals. Without one central point of contact
for all cases of fraud, there may be duplication of efforts.
The command could be “blind-sided” by an investigation
that has been in full swing for some time. Certain govern-
ment remedies, which require prompt activity, could be
compromised by inaction. Worse yet, fraudulent conduct
by contractors could potentially “fall through the cracks”
entirely.

The designation of a procurement fraud counsel as the
central point of contact for all cases of fraud eliminates
those problems to a large extent, and ensures proper coordi-
nation and timely pursuit of all government remedies.
Training in coordination of remedies is provided regularly
at various locations by DODIG. ¢ The American Bar Asso-
ciation also conducts seminars, although the perspective
there is genierally contractor-oriented. If formal training is
unav‘ailable, materials may be obtained from DODIG.

P 5
N

The Procurement Fraud Program T

The program itself 1nvolves three major areas, all of
which require the active involvement of the procurement
fraud counsel.

I Dep’t of Defense Directive No. 7050.5, Coordination of Remedies for Fraud and Corruption Related to Procurement Activities (June 28, 1985) [hereinaf-

ter DOD Dir. 7070.5).

2 Charter of the Army Task Force on Fraud, Waste and Abuse, 7 Jan. 1986, reprinted in The Army Lawyer, Mar. 1986, at 4.
3Dep't of Army, Reg. No. 27-21, Legal Services—Remedies in Procurement Fraud and Corruption (15 July 1986).
4 Dep’t of Air Foree, Reg. No. 123-2, Air Force Fraud, Waste, & Abuse (FW&A) Prevention and Detection (Jan. 1986) [hereinafter AF Reg. 123-2}.

5 AF Reg. 123-2, para. 6.

% For information about this training, contact Mr. Howard Cox, Deputy Assistant DODIG, AUTOVON 224-1232, or commercial (703) 694—1232.
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Awareness Measures
* Personnel involved in the procurement process are the

government’s s “front line” i in dealing with civilian. contrac-

tors, and are therefore in th st uposmon to. detect

report potentially fraudulent conduct. A fraund program will
only function well when these personnel are sensitive to in-
% ,

dicators of procurement f

nd understanwg ‘the need o

surface such cases. There
among such personnel however, “that detecting fraud is not

their responsibility. Their job is, of course, to procure items
for the Army and, generally speaking, their performance

standards are tailored along those lines. Depending on how
important an item is, there can be tremendous pressure to

get it procured and in the ﬁeld Accordmgly, it is not sur-_

prising that the first inclination of such personnel may be to
not surface an indication of gnduct It is usually easier
“‘stop. the

to ratlonahze away such “an incident tha,

sion by reporting the problem. Measures ‘must be d1re<?teg
toward these personnel aimed at increasing their awareness
of what constitutes. fraud and at elnmnatmg tradmonally

held misperceptions of their role

CECOM personnel receive mandatory annual mstructwn
on fraud indicators from either DODIG representatwes or

a CID economic crimes expert.” Annual instruction is also
provided to CECOM procurement personnel on the antr- 4

trust aspects of fraud by the Department of Justice 0)0])
Anti-Trust Division.® The procurement fraud counsel

ommonly held mrsperceptron '

CECOM contractmg ofﬁcers are 1ssued a copy of the

"' DODIG pamphlet entitled Indicators of Fraud in Depart-

ment of Defense Procurement!! upon recelpt of their
is publication gives an overview of procure-

- ment fraud issues to personnel who may not have any legal

training. It leaves aside most case law and legal theories
and deals primarily with examples of fraudulent conduct
and available government remedies. Admittedly, there is no
guarantee of the pamphlet being read and heavily referred
to by procurement personnel. Distributing it with the con-
tracting officer’s warrant, however, implicitly conveys the
importance placed on this area by the command. When per-
sonnel make reports of potent1a1 fraud, it may be advrsable
to issue to them, through their supervisory chain, a letter of
commendation from the legal offrce .as posrtlve
remforcement

The installation can assist in implementing a fraud proi
gram by estabhshmg zing a procurement fraud
committee. The CECOM committee is composed of repre-
sentatives from CID, procurement ‘the Army Audit

vAgency (AAA) product assurance, spare parts, internal re-

rovost marshall, the comptroller, the
ecurity office. The comimittee partici-

‘pates in awareness-Taising activities such as training efforts

and the publication of newspaper articles. It also considers

“potential new _initiatives. '2 Estabhshmg such a committee
““also provides a ready pomt ‘of contact in "each comm
: ment when cases aﬁ'ect thelr Tespective. oﬂices

should introduce each speaker and take the opportunity to
emphasize reporting obligations and publicize his or,he;;,
role in the process. The more familiar people are with the
procurement_fraud_ counsel, the _more inclined they w1ll be
to make reports..

This training is supplernented by monthly articles pub-
lished in the post newspaper dealing with various aspects of
procurement fraud, again emphasizing reporting require-
ments. Posters can also help to keep awareness levels high.

On a less general level, all contracting officers receive a
monthly list of CECOM contractors under inyestigation,
requesting that they report any problems experienced in
dealing with those contractors to the procurement fraud
counsel.® Information relevant to an ongoing investigation

can then be gathered and forwarded to the investigating

agency. Moreover, counsel will have a greater feeling for a
contractor’s overall performance. This may affect any possx-
ble suspension or debarmen a contractor, as a

recommendation on whether to suspend or debar a contrac-
tor will be mﬂuenced by “the “contractor’s performance ,

generally. For example, an investigation involving progress
payment fraud may more readily serve as the basis for sus-
pension if the contractor is chronically delinquent on all its
government contracts. A‘ d1 ;ly, a history of failure to
perform may in 1tse1f pro

action. 1© o

7Each subordinate command within AMC now has a ‘resident CID' econonnc crimes um the
(MACOMs) can arrange CID training through CID regional headquarters.”

8 Such training can be arranged through regional offices of DOJ or the main office in Washington at (202) 633—2415. :

he bas1s for a debarment

All these measures are des1gned fo direct cases ‘through

--the procurement | fraud counsel. It is possible for an investi-

gation to begin without the counsel’s. knowledge. For
instance, an anonymous DODIG Hotlme report may be re-
ferred to an investigating office far from the purchasing
aétivity. The investigators will eventually interview some of
your personnel if those personnel are familiar with the lo-
cal procurernent fraud counsel, they will tell counsel about
the investigation in short order.

It may also be advisable for counsel to estabhsh close
contacts with those attorneys who review contractual
problems generally, particularly those occurring in the post-
award stage. Such problems often involve potential fraud
that is only fevealed upon close scrutiny. When such a case
is uncovered, those attorrieys should routmely contact the
procurement fraud counsel. At CECOM, one such matter
involving defective pricing practrces ya d1v1slon of Litton
Systems, Incorporated was referred to the legal office as a
'purely contractual matter necessrtatmg a contracting offi-
cer’s final declsron The amount in controversy was. less

‘than $100,000. Upon closer review of both the audit report

and the contractor’s response to that report, it was detér-
mined that criminal investigation was warranted. The
corporatlon “and two ‘corporate officials were 1nd1c ‘d‘ and‘ )
convicted. The government recovered $15 006 000 m crvrf'

" fines and cnmmal penalties.

\ canprovrdesuch training. Other major Army commands

 Within AMC, the MACOM fraud counsel obtains information from the Defen

10 Federal Acquisition Reg. § 9.406-2 (1 Apr. 1984) [hereinafter FAR]

ogistics Agency.

1 Dept of Defense, Misc. Pub. No. 20-1, Indicators of Fraud in Department of Defense Procurement (1 June 1985).
12The CECOM committee is currently considering the advxsablhty of amendmg certam personnel performance standards to include a provrsron rega.rdmg

support of procurement fraud initiatives.
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Evaluatlon, Referral and Actzon

The foregomg measures should develop a pool of cases

for the procurement fraud attorney. The second major area
of the program involves what to do, after cases develop. A

suggested method of evaluating these cases was outlined in_

an earlier issue of The Army Lawyer. 3 The following is a

descnptlon of some of the practical aspects experienced at

CECOM in applying such a method.

Upon receipt of a reported 1rregular1ty, the ﬁrst actlon:
generally taken is to evaluate the case for potentxal crimi-
nality. ¥ This will most often involve an initial interview’

with whoever reported the matter, followed by researchmg

the applicable criminal statutes and ‘evaluating which i inves-

tigating agencies should be involved if criminal condu

may have occurred. As a general rule, any criminality di-

rected against the Army should involve CID, and any other
referral should be coordinated with the local CID office.
Matters involving defective cost and _pricing data or cost

mlschargmg will often be assumed by the Defense Criminal

volvement. Bribery cases wrll generally mvolve the FBI A
good ‘working relatlonsh1p with these 1nvest1gat1ve agenc1es

is essential.

B

A plan should be developed with the’ mVestlgatmg agencyf

addressing such issues as’which command components
should be involved and ‘the potential need for strict confi-
dentiality. There may be a need to obtain the support of
other agencies, such as AAA or the Defense Contract Au-
dit Agency. If the allegations 1nvolve defective or
substandard items supplied to the government, the plan
may mvolve segregatmg those items in the depot and ar-
ranging for them to be tested by engineering personnelv
Often this will necess1tate the establishment of what is es-

sentially a case task force of engineering and material

management personnel.

.Counsel should be prepared to act as the command point

of contact for the mvestlgatmg agenc1es and prov1de assis-.

quest1ons Investlgatlon of these cases generally requlres
some understandmg of the procurement process, and coun-
sel will often need to provide the investigators with support
in these areas. Support may also be necessary in “selling” a

case to an already overburdened federal prosecutor. One of ]
the pr1nc1pa1 criminal statutes 1nvolved in_the procurement.

fraud area is 18 US. C § 1001 (false stat ents) Prosecu-
tors need to be made aware of the rehance the government
places on the integrity of the contractor. Throughout the
procurement process, the contractor is called upon to certi-

fy to one representation or another, and if the government
cannot rely on the contractor’s veracity, the entire system is

degraded. Accordingly, although false statement prosecu-

tions may not have as much jury appeal as those

//—/

prosecutions for crimes involving violence or narcotics, fail-
ure to pursue them consistently will undercut the
government procurement system. The gravity of this seem-
ingly minor violation must be brought home to the
prosecutor as forcefully as possible. Moreover, the federal
prosecutor s background in procurement fraud may be Tim-
ited, requiring the procurement fraud counsel to contmue_
to work closely with the prosecutor after the case is accept-
ed for prosecut1on

Simultaneously, a ‘parallel’ evaluatlon of these cases
should be conducted to determine if civil recovery under
statutory or common law theories is appropriate. 1* To refer
cases for civil proseécution, CECOM prepares a civil recov-
ery report outlining background facts, theories of recovery,
potential statite of limitation problems, and a statement of
damages. It should also include a draft complaint and cop-
ies of any pertinent documentary evidence. The report is
forwarded through AMC to the DA Procurement Fraud
Division, where it is again evaliated and forwarded to
DOJ. Once the case isassigned to a DOJ attorney, the pro-
curement fraud counsel should provide whatever assistance
is necessary throughout the litigation, partlcularly in the
area of discovery. S e

Evidence relevant to a civil action should be developed as
early ‘as poss1b1e where a parallel criminal action is in
progress, in order to avoid any potential problems if the
criminal matter enters a grand juty stage. Once it does, evi-'
dence obtained by the grand jury will be unavailable for use
in a civil or administrative proceeding. !¢ Once an indict-
ment is obtained, it may be advisable to consider filing a-
civil suit and requesting that the court hold the action in
abeyance ‘pending the conclusion”of the criminal action.
The elements of a civil false claims suit will often be the
same as those that comprise a criminal action. Should the
criminal action result in a convrctron, the cml action wrll
be established and the government, need only prove dam-
ages. !’ An excellent reference for c1v11 _Tecovery cases is the
Civil Fraud Manual. 1*

_The third level of evaluation is in the area of cont'ractor‘
suspensron or debarment. Once an 1nvest1gat10n has
progressed beyond the prelrmmary stage, there is generally

sufficient cause to generate a report relevant to suspension

or debarment. '* This report should be prepared by the con-
tracting officer and should include the contractor’s 1dent1ty,
contracts involved, a statement of relevant facts, and a rec-
ommendation as to whether suspension or debarment
should be imposed. Needless to say, procurement personnel,
do, not always greet the opportunity to prepare such reports

th as much enthusiasm as one might hope. To make the
preparatlon more palatable, CECOM uses as qutline of all
1nformat10n necessary to complete the report.? Distribut-
ing the outlme to procurement personnel generally ensures
a hrgher degree of un1form1ty in reports and saves these em-
ployees from the extra burden of ferretmg out all necessary

13 Post & Mason, Attacking Fraud Waste, and Abuse at the Installanon Level: A4 Model, The Army Lawyer, Oct. 1986 at 18.

1 For a hstmg of the most commonly utilized criminal statutes, see id. at 20 n.8.

15 A list of the primary statutes utilized for civil recovery is at enclosure 1 to DOD Dir. 7070.5.

16 Fed. R. Crim. P. 6(¢).

17 United States v. Thomas, 709 F.2d 968 (5th Cir. 1933)

18 Department of Justice Civil Division, Civil Fraud Manual (June 1982)
19 Defense FAR Supp. § 9.472 (1 Apr. 1984). ~
£ A copy of the CECOM outline is at Appendix A.
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_information. from the Federal Acquisition Regulatlon, ‘the
Defense FAR Supplement, and the Army FAR Supple-
ment. The procurement. fraud counsel should b

AR

to provrde guidance in the preparation of the report 'andk;,'rng ,

the formulation of the contracting officer’s recommendation
on  suspension or debarment. It is a commonly held mis-
perception that a contractor may only be suspended upon
indictment. This is not the case. A contractor may be sus-
pended upon adequate evidence (i.e., information sufficient
to support a reasonable belief that a particular act has oc-
curred) of the commission of any act indicating a lack of

business integrity, seriously affecting that contractor’s

present respon51b111ty a

The suspension or debarment report is forwarded

through the MACOM to the DA Procurement Fraud Divi-

ailable

many government contractmg personnel that pursulng
fraud is someone else’s job; the belief held by criminal in-
vestigators and prosecutors that procurement fraud cases
are not worth their efforts absent huge monetary loss to the
government and ﬁnally the belief held by many DOD con-
tractors that the government is either foo inept or too
apathetic to effectively police their conduct. The existence
of a fraud program involving an active procurement fraud
counsel will help to change those attitudes. Close contact
with procurement personnel investigators, auditors, and
prosecutors will result in acceptance of the procurement
_fraud_attorney’s role, and eventually he or she will be

sion for evaluation. A _decision _on whether to suspend or

debar is made within DA by the Assistant Judge ‘Advocate
General for Military Law.

Momtormg and Reportmg Requzrem ” &' R

The status of all pending cases should be updated regu—

larly and reported to the local commander and to the

v1ewed asa valuable and necessary resource.

Tt will be up to the individual procurement fraud attor-
neys to see that a fraud program becomes institutionalized
at their respective commands, The firm establishment of
such programs throughout . DOD. will _hopefully serve to
change the negative pubhc perceptions of military procure-

k ment save on acquisition costs, and ultimately get DOD

MACOM fraud counsel. Not only does this practice serve
to keep the chain of command apprised of potentially vola-
tile incidents, it also minimizes the risk of cases falling
victim to the “black hole” syndrome, ie., w1thermg away
through neglect at some stage of the process i

N EAR §94072,

R T S e

procurement out of the hea
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Appendlx A

Report Pursuant to DOD FAR Supplement § 9. 472

1. Name and address of contractor. =

2. Names of pr1nc1pa1 contractor oﬁ’lcers, partn’ers‘,"oWner

or managers

9. Provide a 1 com al Inye
current contrac wrth the sub]ect contractor, w1th an expTa- ’

3. All known contractor affiliates, subsrdlanes, or parenti“‘: e

firms, and the nature of the1r aﬂihatlon

4. Descnptlon of contracts concerned (mclude c
numbet, office L D. symbols, amount, degree of compl

’

percentage ‘of work to be completed, the amount pard to.

contractot, and the amount strll due 1n the contract)

5. The status of outstandmg vouchers (1f any)

he f so, o R
. 6. State whether the contract as been assrgned If so, state | (Note The recommendation may be base 4 upon any rellable in for-

the name and address of the ass1gnee

7. State whether there are any other contracts outstandmg
with the contractor, or any of the affiliates identified in sec-

tion “3” above. If so, state the amount of such contracts,

what amounts have been pard or are due, and whether any

have been assigned.

8. Provide a complete sumrnary ot: 511" pertment €
upon which the suspicion of impropriety is based.

11 Provrde your comments and recom

suspension or debarment of the sub_]ecticontractor
regardmg

a. Whether to suspend or debar
‘b. Any appropriate limitations upon such actlon and
. ¢ The period of any such action.

regardmg the contractor that has been brought to the

" dttention of the contracting officer. Absolute’ debarment or suspen-
“sion need not be recommended, if the totahty of the_ycrrcumstances

would make such a recommendation unwarranted. A contracting
officer may recommend suspension of a certain contractor, r, with an
exception for those items that the contractor ‘provides as a sole

.. source, where a secondary source cannot eadily be worked up,

. If for any reason a recommendatlon cannot (‘b"e rnade,f state the

';:reasons why, and when lt will be provided.)
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12. State the names of any investigative agencies pursuing ‘1nvest1gat1ve reports or other related documents. (Certified
the matter. S _ copies ofi any indictments or judgments rendered against
" the contractor in the mattér must be annexed.) Also, attach
a credit and ﬁnanc1al report, such as a Dunn & Bradstreet
report :

13. Provxde an index to the attached enclosures The enclo-
‘sures should include a copy of the contract or contracts (or
‘pertinent parts thereof, where prov1dmg the whole contract
would be infeasible), appropnate exhibits, copies of assign-
ments, 1f any, witness statements if ava1lable, and

Changes in Army Pohcy on Fmanclal Nonsupport and Parental Kldnappmg

Lzeutenant Colonel Alfred F Arqutlla |
Command Judge Advocate, U.S. Army Commumty and Fam:ly Support Center

Introduction L o (DAIG) concerns about the perennial problem of trying to
obtain financial support for family members living in the
United States from soldiers stationed overseas. ¢ Installation
IGs found that they were spending an increasing amount of
time trying to help geographically separated families. The
DAIG found that existing procedures were 1nadequate to
meet the needs of such families. Although Army Communi-
ty Service (ACS)7 or Army Emergency Relief® could help
with a loan of furniture or money, there was no established

A newly-published change to AR 608-99,4 adds a sec- command structure or staff section to assist families in ob-
tion concerning geographically separated families and taining money from the soldier responsible for their

makes other minor revisions throughout the regulat1on
This article will discuss these modifications:"

Army Regulatlon 608- 991 was Mcompletely rewrltten and
published in November 1985.” Many of the changes incorpo-
rated at that time were in respotise to suggestions and
comments made by Army legal assistance officers.? While
this regulation has been well received,® our experience over
the past one and one-half years has uncovered several areas
that need to be strengthened.

Geographically Separated Families

The new paragraph on geographically separated fami-
lies® responds to Department of Army Inspector General

'Dep’t of Army, Reg. No, 60899, Personal Affairs—Family Support, Child Custody, and Paternity (4 Nov. 1986) [hereinafter AR 608-99].

2 See Arqullla Famlly Support Chtld Custody, and Paternity, 112 Mil. L. Rev. 17 (1986) for a discussion of the background and contents of, thls Army
regulation.

3 Officials within the Department of Defense (DOD) have been trymg ‘to develop a uniform approach among the services on handling the problems of non-
support of family members and parental kidnapping. The Army is the only service that makes a failure to provide adequate financial support to family
members a violation of a lawful general regulation, and hence punishable under Uniform Code of Military Justice art. 92, 10 U.S.C. § 892 (1982) [hereinafter
UCMJ] It is also ‘the orIIy service to prohibit parental | Eldnappmg by _regulation, The Army approach to these problems has been proposed to the other
services as"a“model, but this solution has met with resistance. The Air Force, for éxample, expects each Air Force member to provide regular and adequate
support based on the needs-of family members being supported and the ability of the service member to pay. (See Dep’t of Air Force, Reg. No. 35-18,
Financial Responsibility (1 July 1977)). But the Air Force takes the position that it does not have the legal authority to order a service member to support
his or her family members. In 1986, DOD proposed in a draft revision of DOD Directive No. 6400.1, Farmly Advocacy Program, May 19, 1981, to include
parental kidnapping and financial nonsupport of family members (including even a “threat of nonsupport) within the definition of spouse and child abuse.
Based in part on the recommendations of the author, this approach at achieving uniformity among the services was abandoned in favor of i issuing a’separate
directive on these problems. Presently, a draft DOD Directive, entitled “Returnof DOD Members, Employees, and Dependents to the United States to
Comply with Court Orders,” is being circulated for comment within DOD. If implemented, the DOD Directive would require all the services to
cooperate with courts and state and local officials in enforcing court orders relating to DOD members and employees stationed outside the United States
who have been charged with, or oonv1cted of, a felony in a court for failure to obey the court’s order, or have been ordered to show cause why they .
should not be held in contempt for farlmg to obey the court’s order.
A military member could be ordered to return to the jurisdiction of the court that issued the order, and a DOD employee could be subject to adverse action,
mclud].ng removal, for failure to respond to a court order. A fajlure to respond to a ¢ourt order could also be ‘a basis for wrthdrawmg the command s sponsor-
ship of any family member or DOD “employee. There are some practical, if not legal, problems with this draft DOD Diréctive. It is clear, however, that a
directive along these lines would 80 ‘a long way in attackmg the problems of nonsupport and parental kldnappmg by soldiers stationed overseas.

4AR 608—99 is part of the UPDATE system Because of fundmg and other problems, the publication of the first change to AR 608-99, AR 608-99 (Cl 2
May 1987) [heremafter AR 608—99 (Cl 1987)], was delayed about seven months. The change was effective on 22 June 1987. The next annual UPDATE will
be in Iune 1988, . . : . : .

SAR 608-99, para.. 2-13 (C1, 1987).

%AR 608-99 glossary, section II; terms (, T987), deﬁnes “geographlcally separated famrhes” as “[a] situation in which a soldier is assigned at an installa-
tion other than the installation at which one of his or her family members is attempting to obtain assistance under this regulation,”

"Dep’t of Army, Reg. No. 608—1, Personal Affairs—Army Community Service Program (15 June 1933) [heremafter AR 608—1]
8 Dep’t of Army, Reg. No. 9304, Service Orgamzatlons—Army Emergency Relief (1 Apr. 1985)
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support. * The soldier’s commander would eventually re-
-ceive the complaint of financial nonsupport, but no staff
section tracked these comp]amts to ensure that they were
resolved in a timely and responsive manner.

bers often sought help from an installation legal assistance
office.- The staff judge advocate office, however, was not re-
sponsible for enforcing the regulation.®© Moreover, while
the legal assistance attorhey could write to the soldier’s
commander on the family’s behalf, this did not always
produce a timely response or the desired financial support.

The legal assistance officer did not act on behalf of the com-

‘mand; his or her letter contained an “explicit disclaimer of
command involvement. "' Such letters gave the impression
that nonsupport was a legal problem rather than a _com-
mand problem, and solving the problem therefore received
a lower priority.

- Thus, installation IGs became increasingly involved in
ass1st1ng these families. 12 Legal assistance offices and ACS
both referred families to the mstallatlon 1G, occasronall as
a last resort after other _avenues of obtammg support from
the soldier had been, exha ted. 13 Once the IG referred a
complaint, the responsible soldler usually started to provrde
the required support required under the regulation, because
the IG complaint was a command problem Finding a solu-
tion became a high priority.

To streamhne this procedure, paragraph 2—13 now allows
a legal assistance lawyer to initiate a command me
(with the general approval of the mstallatr n ¢or d
the specific approval of the SJA or his or her designee, and
appropriate waivers from the client) to the commander of a

~or her family.* The change also provides suggested for-

mats for the initial message and the comprehensive reply. 'S

This new procedure is a reflection of the Army pohcy

. that soldiers must provide financjal support to their family

members and that commanders. are required to enforce this
policy. ‘¢ There should be no need to pass a family back and
forth between the legal assistance and IG offices; a message
initiated by a legal assistance officer on behalf of an installa-
tion commander in the United States should be just as
effective in obtamlng timely financial support from a soldier
overseas as a message from an installation IG. It should al-
so eliminate the need to_send follow-up letters in many of
these cases, thereby allowmg legal assistance attorneys to

“devote their time and energy to other legal assistance cases.

If this new procedure does not improve the situation for

family members,‘paragraph 2-13 authorizes installation

commanders in the United States and overseas to designate

‘staff officers (other than the SJA) to monitor compliance

with the regulation and to send messages on behalf of such
families. 7 This is"a compromise solution to the DAIG re-
quest that the regulation designate a specific sectton to

- handle all nonsupport complaints. '® The general consensus

was that there was no need to add another step to the pro-
cedure if the message initiated by the legal ass1stance oﬁicer
was successful.

The regulatron also requrres rnstallatron commanders to
establish procedures to inform soldiers of v..th@,l.x legal obhga-
tions under AR 608-99 during the processing for

“preparation for replacements (POR) for overseas movement

and during permanent change of station (PCS) briefings. 2

.Soldiers are to be fully advised of their obligation to provide

financial support (preferably by allotment) to family mem-

soldier yvho is ﬁna‘ncially responsible for the support of his bers rernaining behind and . of the provisions of the

PR

9 Compare this, for example, toa spouse or chrld abuse complamt Pursuant to AR 608-1, chapter A Jnsta]]atlon famrly advocacy” programs are tesponsible
for assisting family members in spouse and child abuse cases regardless of where the soldier is stationed. With regard to AR 608-99, however, the Army has
no forrial program at the installation level to address the problem of financial nonsupport of family ‘members. Hence, unlike other programs, the Army has
no method of comprlmg statlstlcs on . the number of nonsupport complaints, patermty clalms, or parental kidnapping cases throughout the Army There is

10 Efforts to make routme enforcement of AR 608—99 a responsrblhty of the mllttary pollce were unsuccessful Nevertheless, a soldler presumably could be
apprehended for a violation of one of the pumtrve provisions AR 608-99 if a family member made a complaint to the military police.

U Dept of Army, Reg. No. 27-3 Legal Servtces—Legal Assrstance, para. 2—30(2) (1 Apr. 1984), states that a letter written by a legal ass1stance attorney
must contain a warning to the reader that the

[1]t is not 10 be construed as an official view of t i?
priority that the commander mtght give to solvmg the nonsupport

blem ralsed by the letter

2The IG is respons1ble for mvestlgatmg any lnstance where a commander has not responded ina's satlsfactonly manner to(a nonsupport complamt ‘but it
was never intended that the IG assuriie primary responsibility for enforcing AR 608-99. Sez AR 608-99, para. 2-11b and Dep’t of Army, Reg No. 20-1,
Assistance, Inspections, Investigations, and Followup—Inspector General Activities and Procedures, para. 4-9 (6 June 1985).

13 A representative of the DAIG Office mentioned one example where an officer of an installation IG office felt so sorry for the near destitute srtuatton of one
family that he took the family home with him so that they could be fed a meal.

13 A letter “For the Commander” can be substituted where the urgency is not great or where there is a limitation on message traﬂic T
13 AR 608-99, figures 1-1 and 1-2 (C1, 1987), respectlvely

16 AR 608-99, paras. 1-5 and 1-4e (C1, 1987). o

17 AR 608-99, para. 2-13b (C1,1987). The inistallation commander is not requlred to des1gnate a staﬁ' sectron to do thls e

18 An alternative request was to have the U.S. Army Community and Family Support Center—Personal Affair Branch be the lmttal pomt of eontact for
resolving all financial nonsupport complaints in the Army. This ten-person office does. not have the ability to handle all such complamts throughout the
Army. Generally, this office only handles nonsupport complaints that are referred by Members of Congress and others in the government to the Department
of the Army for resolution. The Personal Affairs Branch will take collect calls from famlly members, however, and will assist them with their efforts in
obtaining financial support from the soldiers responsible for their support. The commercial number is (202) 325-8951 andthe AUTOV‘ON number is
221-8951. The Personal Affairs Branch is no longer under the Commandmg General, U.S. Army Community and Family Support Center. Asa
reorganization within the Office of the Deputy Chief of Staff for Personnel in March 1987, the Personal Affairs Branch now comes under the Com a.ndmg
General, U.S. Army Military Personnel Center (MILPERCEN). . e

19 Whatever procedurés are established on Army instailations in the United Statés, these procediires wrll hopefuf[ly not impose an add.ttronal ‘unnecessary
step for families secking financial support from soldiers stationed overseas. The authority to monitor compha.nce with thls regulatron is hopefully a procedure
that will be utilized by many Army 1nstallatrons overseas.

20 AR 608-99, para. 1-4c(1) (C1, 1987). ' e QQ .;i it e
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regulation prohibiting parental k1dnapp1ng and demal of
child visitation rights. 2!~ =

_Finally, the regulation makes it clear that a soldier’s
“continued violation of an existing state court order or this
regulation” is a factor the commander should consider
before approving a request for, or an extension of, an over-
seas assignment.?? The regulation, as originally worded,?
was directed at soldiers whose pending overseas assign-
ment, or extension ‘of an overseas assignment, might
adversely affect the legal rights of family members trying to
obtain child custody or financial support. The quoted provi-
sion has been added to address the situation where a
soldier-parent kidnaps his or her children in the United
States and, upon arriving overseas, obtains a court order
from a foreign court granting the soldier custody. Although
legal action against the soldier for violating the state court
order may not be possible because of the conflict between

_the state and foreign court orders,? the added provision
makes it clear that such soldiers should not be allowed to
extend their overseas tours so as to allow them to continue
to interpose the foreign court order as a defense to the al-
leged violation of the state court order.

Lawful Orders

Questlons have been raised regarding whether a com-
mander could issue a lawful order to enforce those
provisions in AR 608-99 that were not specifically indicat-
ed as being punitive in nature.?* The answer to this
questlon seemed apparent. Why, for example, have a para-
graph in the regulation authorizing a commander to order
additional support 2 if a commander could not punish a vi-
olation of that order under the UCMJ? The intent, after all,
in making certain provisions of AR 608-99 punitive was to
make it clear that soldiers could be punished for violating a
lawful general regulation under Article 92 for not providing
financial support to family members or for parental kidnap-
ping, even if they had never been counseled that such

conduct was wrongful. The goal was to eliminate delaying

tactics and to obtain prompt compliance with court orders
and this regulation.

Two changes in the regulatlon now make it very clear
that commanders can issue lawful orders to’ sold1ers to en-

force various provisions of the regulation in addition to

those provisions that are already separably punishable as vi-

olations of a lawful general regulatlon 27 The changes ‘make

U,

22 AR 608-99, para. 1-5d (Cl, 1987).
23 AR 608-99, para. 1-5d.

24 See AR 608-99, para. 2-5d(1).

specific reference to the provisions of AR 608-99 on arrear-
ages and additional support as examples of the type of
matters that can be the basis for a lawful order by a superi-
or commissioned or noncommissioned officer. 28 -

Parental Kidnapping of Sl;ep-'Children

A small amendment to the regulation? makes it clear
that soldiers can be held accountable for parental kidnap-
ping of step-children as well as their own children. As
originally worded,* the regulation did not prohibit a sol-
dier from aiding and abetting his or her spouse in
kldnappmg the spouse’s children born as a result of a prior
marriage. The amendment adds “step-parent” to the defini-
tion of ““soldier relative.” This change makes parental
kidnapping of step-children a violation of the punitive pro-
visions of the regulation. .

Child Support

There have been a number of inquiries about the regula-

ktion with regard to what constitutes a “silent court order”

(that is, a court order without a financial support provision)
under the regulation. The regulation réquires that soldiers

‘provide financial support to family members in accordance

with the existing orders. Some divorce decrees make no
mention of alimony or child support, however. A divorce
decree that makes no mention of alimony is no problem be-
cause the regulation does not require support to former
spouses in the absence of a court order.? Child support is
another matter as the regulation clearly prov1des for their
continued financial support after a divorce in instances
where the court did not have jurisdiction to order child
support. 32

As before, AR 608 99 requires a soldier to provide ﬁnan-
cial support to minor children even when a court order
contains no financial support provision.** There are now,
however, two enumerated instances where thls requirement
does not apply. The first is where the soldier is the plaintiff
in the court action for divorce and the defendant spouse
“was properly served with judicial process in person or-at
the place of residence,” and the second is where the soldier
is the defendant in the court action for divorce and the
court “had personal jurisdiction over the soldier to order

child support.” In either instance, the soldier would still be

requlred to prov1de child support if he or she was “receiv-
ing BAQ [basic allowance for quarters] at the ‘with

Wdependents rate based solely on the support ‘of the minor

T R APy N . J R

25 “Failure to comply with the minimum support requirements (para 2—4) or the child custody provisions (para 2-5) of this regulatlon may be charged as

violations of Article 92, UCMJ.” AR 608—99 para 1—4e(8)
26 AR 608-99, para. 2-10.

2T AR 608-99, paras. 1-4¢(8) and 1-7 (C1, 1987).

28 AR 608-99, para. 1-4e(8) (C1, 1987).

% AR 608-99, para. 2-5¢ (C1, 1987).

30 AR 608-99, para. 2-5c.

ST AR 608-99, para. 2-6b(2)(a) (Cl 1987). Soldlers are only requlred to support “farmly members” as deﬁned in the regulatlon The deﬁmtlon of “famlly
member” in the glossary, section II, terms, does not include a former spouse for whom the soldier is not required to provide financial support by virtue of a

court order.
32 AR 608-99, para. 2—6b(1) and @Xc) (c1 1987)
3 AR 608-99, para. 2-6b(2)(c) (C1, 1987).

T
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children in question.”3* This clarification was added be-

cause the old provision did not clearly address the situation
where the soldier was the plaintiff in the court
proceeding. % ‘

The intent of these provisions is to prevent a soldier from

being required by regulation to pay child support in a situa-

tion where a court clearly considered the issue, and, for

whatever reason, determined that child support was not .

required. At the same time, the regulation does require
child support when this was clearly the intent of a court. If
the court was not precise as to the amount of support
required, then the regulation requires an amount equal to
the interim minimum financial support requirements of the
regulation. ¥ Likewise, the same amount of child support is

required in situations where the court could not order child

support because it did not have sufficient personal jurisdic-
tion over the soldier. ¥

EE]

Spousal Support -
- Change 1 to AR 608-99 contains a new, provision* on
spousal support when one or the other spouse has already
initiated divorce proceedings. Similar to the child support
provision, this change is intended to prevent a soldier from
being required by regulation to pay spousal support in a sit-
uation where a court has considered, or has had the
opportunity to consider, the issue of spousal support, and,
for whatever reason, has not ordered the soldier to pay it. If
the court does not order spousal support in such a situa-
tion, there is little reason for the Army to 'do so by
regulation. et

34 A “court order without a financial support provision” was |
_so-called “silent court order” as follovg‘s‘:w )

A court order without a financial support provision is one

9 £ g
at contains no langu

-~ This new provision provides that a soldier has no obliga-

tion under AR 608-99 to support a spouse if divorce
proceedings have been initiated by either spouse and one or
more interlocutory orders have been issued, none of which
requires spousal support. The soldier, however, cannot be
receiving BAQ at the “with dependents” rate based solely
on the support of the spouse. If that is the case, then the
soldier must provide spousal support. Spousal support must
also be provided if the court did not have personal jurisdic-
tion over the defendant-soldier to order spousal support, or,
where the soldier is the plaintiff in the divorce proceeding,
the defendant-spouse was not properly served with judicial
process, either in person or at his or her place of
residence. ¥

. Conclusion

As was true with the 1985 revision of AR 608-99, the
modifications that have been made by Change 1 to AR
608-99 reflect the input from legal assistance attorneys who
handle financial support, child custody, and paternity cases
on a day-to-day basis. Their comments have come in the
form of letters, telephone calls, and discussions’at confer-
ences and seminars on the subjects addressed by the
regulation.® Our goal is to make the regulation as worka-
ble and as fair as possible so that commanders and lawyers
can devote their time to the many other matters that re-
quire their attention. b h '

previously defined in the regulation. AR 608-99, para. 2-6b(1) (C1, 1987), now defines the

directing or suggesting that a soldier provide finaricial support on a

periodic or other continuing basis, Orders that direct only nominal financial support to family members on a periodic or other basis are not silent. Or-
dets that direct financial on a periodic or other continuing basis, but do not mention an“amovnt are not silent (e.g., “John Jones will provide financial
support to his children, Mary and James.”). Where an_amount is not indicated, financial support will be in accordance with an existing support agree-

ment or, in the absence of one, then in accordance with paragraph 2-4b.

This new provision reflects the interpretation of the i'ég“ulhtiori»ih'at has been consistently provided whenever quesﬁons have arisen in this area. .

35 AR 608-99, para. 2-6b(2)(b)1.
36 AR 608-99, para. 2-4b (C1, 1987).

37 Sometimes, the imprecision of a coiirt order on the amount of required child support is directly related to the lack Wdf jﬁrisdic,tjon_,that_ the court had to

Jorder child support. In any event, the same amount of
but does not state an amount, as would be due if the diy
support. ) ) :

3 AR 608-99, para. 2-6b(2)(b) (CL, 1987).
® 14,

| support is required in a case where the court order states an Obligation to provide child support,
ecree contains nothing at all about child support because the court lacked jurisdiction to order

400One change suggested at a recent conference at Fort Bragg will be in the June 1988 UPDATE, because it was received too late to insert it into the UP-
DATE just printed. This change will clarify that a soldier who has one or more children living with him or her does not have to provide the full amount of
BAQ at the “with dependents” rate to a spouse (or spouse and child[ren]) residing elsewhere (not in government housing). The change will add the provi-
sions and definitions below and make it clear that the same protation formula of BAQ at the “with dependents” rate that is used with regard to, multiple-
family units in para. 2-4b(2) will be applied to single-family units living apart. This change reflects the position of the proponent regarding interpretation of
the regulation. Para. 2-4b(1)(c) will be added as follows: o ‘ '
(c) Part of the family living with the soldier. When one or more family members are living with the soldier and one or'more family members are living
elsewhere, then each of the family membeérs who are not living with the soldier will receive a pro-rata share of an amount equal to the BAQ at the with-
dependents rate if they are not living in Government family quarters. This share will be determined by dividing an amount equal to BAQ at the with-
dependents rate for the soldier’s rank by the total number of all supported family members (excluding former spouses). If the family members who are
not residing with the soldier are living in Government family quarters, then, as a group, and without proration, they will receive an amount equal to the
difference between BAQ at the with- and without- dependents rate unless paragraph 2-4b(4)(a)2 applies. - : Lo .
The following two terms will be added to the glossary: . o : . o ‘
Single-family units. ) L ‘ - . : . L ) ) ) o g
* One set of family members, whether living together or apart from each other, all of whom the soldier is required to support as the result of a
obligation (e.g., marriage, a paternity judgment). ‘ ' : : o
Multiple-family units.
Different sets of family members that arise from multiple legal relationships (e.g., children from a prior and current marriage).
‘ For a discussion of these definitions, see Arquilla; supra note 2, at 42. Footnote 74 of that article also contains ‘an interpretation‘on how child custody
affects the obligation to provide financial support undér AR 608-99. This material wi ikely be incorporated in the 1988 UPDATE of AR 608-99.
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Umted States Army Legal Serv:ces Agency :

Tnal Counse] Forum

Trzal Counsel Assistance Program

Workshopplng the Jencks Act ,‘;

» Captam J. Frank Burnette g
~ Commissioner, United States Army Court of leztary Rewew '

' Introduction

, Desprte the 1mportance of the Jencks Act1 in c1v111an
federal practice, its impact on trials by court-martial is
somewhat limited.> Military pretrial practice prov1des for
broad discovery by the defense of the government’s evi-
dence.? The discovery process may also be regulated by the
trial judge.* This state of affairs may explaln the pauc1ty “of
military decisions concerning the Jencks Act over the last
thirty years. It has long been settled, however, that the
Jencks Act applies to trials by court-martial.> Due to ‘the
potential, albeit limited, of drastic trial sanctions for failing
to comply with the terms of the Jencks Act, it is necessary
for -the trial counsel to develop a precise methodology for
resolving Jencks Act issues.

Since its inception, the Jencks Act has been the source of
considerable anguish for the unwary trial counsel. Compli-

ance with the Jencks Act is often problematic for several
reasons. The word “statement” is unquestionably a term of -

art in the Jencks Act. The trial counsel must have a good
working knowledge of this important term. Even when a

“statement” is requested, the Jencks Act may not require

its production. Additionally, the inability to provide a “pro-
ducible statement” to the defense is not necessarily a

disaster. Despite the rather specific language of the Jencks

Act,” trial sanctions are not mandatory

pating some potential Jencks Act problems. A worklng

118 U.S.C. § 3500 (1982).

2 For a somewhat esoteric discussion of the lmplICIt repéal of the Jencks Act see Lederer, I\"'ow
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knowledge of what constitutes a “statement,” a “producible
statement,” and some tactical suggestions concerning com-
pliance with the Jencks Act should ease the anxiety
commonly experieénced when a motion for production arises
during the trial. Understanding the purpose of the Jencks
Act should permit the trial counsel to comply with its in-
tent through alternative means in appropriate cases. This
collective knowledge will help eliminate léngthy trial mo-
tions that detract from the orderly and coherent
presentatlon of the’ government’s case-ln-chlef

g b

The Jencks Act came 1nto bemg for a "'ery pragrnatlc réa-
son. Congress was concerned that the decision of the
Supreme Court in Jencks v. United States® would | open the
door to indiscriminate rummaging of the government’s files
by defense lawyers. As a result of this concern, the Act lim-
its defense access to speclﬁc categories of documents that

further provides that d1sclosure is only requlred after the

witness has testified on direct examination. 1° This manifests
the clear intent of Congress to limit dlscovery to documents

useful for impeachment purposes. Therefore, the Jencks

Act is an’inappropriate mechanism for pretrlal dlscovery u

Section e(3) ,
~The Jencks Act defines three categories of “statements.”

‘- Because it is the most easﬂy understood the third category
" will ‘be” discussed first. It concerns

“3 statement, however
taken or recorded, or a transcrlptlon thereof ‘ 1f any, made

You See It Now You Don’t . lmpllctt Repeal of the Jencks

Act, 14 The Advocate 94 (1982). Even if the premise of that artrcle is correct court-martlal practrce ‘will be unaﬁ'ected See mfra note 6

3 See Manual for Courts-Martial, United States, 1984 Rule for Courts Martlal 701 [heremafter R C M] )

4See R.C.M. 701(g).
% United States v.  Heinel, 9 C.M.A. 259, 26 C.M.R. 39 (1958).

6 The methodology applied to the Yencks Act will be useful in the apphcatron of its mlhtary counterpart, R.C. M 914 A srg'mﬁcant dlstmctlon between the
two is that the military rule incorporates Fed. R. Crim. P. 26.2 and United States v. Nobles, 422'U.S. 225 ( 1975) Wthh makes the dlscovery requn'ements

applicable to defense witnesses except for the accused.

7 Section (b) of the Act provides; in pertinent part “If the United States elects not t comply

s Taind

the court shall stnke from the record the testn'nony of the

witness, and the trial shall proceed unless the court in its discretion shall détermine that the lnterests of justice require that a mistrial be declared.”

8 Killian v. United States, 368 U.S. 237 (1961); United States v. Albo, 46 C.M.R. 30 (C.M.A. 1972). For a novel application of traditional negllgence theory
to Jencks Act v1olatlons, see Hoﬁ'man & Lucaltls, The Jencks Act “Good Fazth” Exceptzon A Need For Ltmztanon and Adherence. The Army Lawyer, Sept

1986, at 30.
9353 U.S. 657 (1957).
1018 U.5.C. §3500 (b) (1982).

SERUSITY iR e frkan tpg il

W' United States 'v. Harris, 542 F.2d 1283 (7th C1r 1976) cert. demed 430 US 934 (1977) Umted States v. Peterson, 524 F.2d 167, 175 (4th Clr 1975)
cert. denied, 423 U.S. 1088 (1976); Ogden v. United States; 303 F.2d 724, 734 (9th Cir. 1962), cert. denied, 376 U.S. 973 (1964). .
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by said witness to a grand _]ury ” Despite the numerous dif-
ferences between a grand jury proceeding and an Article
3212 hearing, section &(3) applies to the statements of gov-

ernment witnesses at either proceeding. The courts of

military review have uniformly held that the testlmony of a
government witness at an Article 32 hearing is available to
the defense for cross-examination of that witness at trial. 13
The Court of Military Appeals has recently placed its im-
primatur on this interpretation of the Jencks Act.™ While
the UCMJ has not been interpreted to require a verbatim
transcript of Article 32 testimony, it is'apparent that an ac-
cused has access to the Article 32 tapes pursuant to the
language and judicial interpretations of section e(3) of the
Jencks Act.

Sectlon e(1)

" The first category of “statement” specified in the Jencks
Act is deceptively simple. Section e(1) defines a “statement”
as “a’'written statement made by said witness and signed or
otherwise adopted or approved by him.” Problems seldom
arise from motions for the production of a written state-
ment s1gned by a government witness. The only legitimate
question in 'such cases is whether the written statement re-
lates to the trial testimony of the witness. 'S To make this
determmatlon, the trial judge is requ1red to view the state-
ment, in camera, ' and may excise those portrons that do
not relate to the direct testlmony of the witness. "

Litigation does arise from the “or otherw1se adopted or
approved by him” language. This is because adoptron or ap-
proval may be accomplished even if the witness did not
write the document. The most obvious method of adoptmg
something that is written by another is to affix your signa-
ture to it. '8 The act of signing is not required, however, if
the witness orally verifies the accuracy of the investigator’s
notes.'® For example, if an investigator interviews an eye-
witness to a crime and takes notes on what, _the eyewitness
-related, the eyewitness may adopt or approve the notes
'within the meaning of the Jencks Act. It is not necessary
that the witness even read the notes; they may be read to
the witness for oral veriﬁcation of t_heir accuracy.® The

12 Uniform Code of Mxhtary Justlce art. 32 10 U s C. § 332 (1982) [heremafter UCMJ]

notes may, therefore, become the “statement” of the eyewit-
ness. It would seem entirely possible, pursuant to the
_]udlclal mterpretatlons of the Jencks Act, to have an illiter-
ate witness render an “e(1)” form of statement.

United States v. Jarrie?* demonstrates the deceptive sim-
plicity of section e(1). In Jarrie, an informant telephonically
related specific observations to his controlling agent. The
agent took notes. Some time later, the agent telephonically
verified the accuracy of the notes with the informant. As a
result, the agent’s notes were ‘“‘adopted or otherwise ap-
proved’’ by the informant through the act of oral
verification of their contents and accuracy. At trial, the
agent testified about the facts contained in the notes that
were included in the agent’s signed report. The agent’s reli-
ance on the information gleaned from the informant, which

‘was reflected in the notes and included in the report, led the

court to conclude that the agent had also “adopted or oth-
erwise approved” the notes. Accordmgly, the notes were a
“statement” of the agent within the meamng of sectlon e(1)

The critical problem in Jarrie was that by the time of the
trial, the informant and the agent had forgotten the name of
an eyewitness to the transaction in issue. The agent felt that
the identity of the eyewitness was extraneous and excluded
it from his final report.. As Jarrie teaches, anticipation of
Jencks Act issues requires an analysrs that is fully cognizant
of the manner in which the case-in-chief will be presented,
as well as the specific issues that will be addressed by each
witness. the trial counsel 1ntends to call. Probable cause is a
good example of an issue that warrants close scrutiny “for
potential Jencks Act problems regarding the adoption of in-
formation that may create a producible statement.

"Notes or interim draft’s prepared by law ‘enforcement
agents have been the subject of considerable litigation.
While some early Jencks Act cases found that these docu-
ments 'were generally subject fo being produced at trial, 2
the majority rule at present is to the contrary.? The cur-
rent general view is that an agent’s rough interim notes or

Jottlngs” lack the degree of finality and completeness im-
p11c1t in the terni statement i . The ﬁnal report through

13 United States v, Strand, 17 M. 1. 839, 841 (N.M.C.M.R. 1984); United States v. Patterson, 10 M. J 599 ‘601 (A FC M R 1980) Umted States v. Thomas,
7 M.J. 655, 658-59 &n.l2 (ACMR 1979), affd, 11 MJ 135 (CM A, 1981).

14 United States v. Marsh, 21 M.J. 445, 451 (CM.A.), cert. denied, 107 S. Ct. 666 (1986) Marsh held that tapes of an Artlcle 32 mvestlgatron must be
produced even if the accused and counsel were present at the investigation.

15 See, e. g, Rosenberg v. United States, 360 U.S. 367 (1959); United States v. Pacelli, 491 F.2d 1108, 1118-19 (2d Clr) (“relates” refers to the subject matter
of the direct testimony), cert. denied, 419 U.S. 826 (1974); Williamson v. United States, 365 F.2d 12, 15-16 (Sth Cir. 1966). Accord United States v, Dixon, 7
M.J. 551 (A.C.M.R.), aff’d, 8 M.J. 149 (C.M.A. 1979). A “statement” concerning interest or blas of the w1tness has been held to “relate” 1o the drrect testi-
mony of the witness. United States v, Boreli, 336 F.2d 376, 392-93 (2d Cir. 1964).

16 See, e.g., United States v. Loyd, 743 F.2d 1555, 1566 (11th Cir. 1984); United States v. Albo, 46 CM.R. 30 (C.M.A. 1972).
70Ogden v. United States, 303 F.2d at 735. , : )
18 Clancy v. United States, 365 U.S. 312 (1961). - - T S R

»

19 Campbell v. United States, 373 U.S. 487 (1963) United'States'v. Grﬂﬁn, 659 F. 2d 932 (9th Cir. 1981) cert demed 456 U.S. 949 (1982), Umted States v.
Pacheco, 489 F.2d 554, 556 (5th Cir. 1974), cert. denied, 421 U.S. 909 (1975); United States v. Wolfson, 322 F. Siipp. (D. Del. 1971) aﬂ"d 454 F.2d 60 (3d
Cir.), cert. denied, 406 U.S. 924 (1972).

20 See, e.g., United States v. Roberts, 455 F.2d 930 (5th Cir. 1971), cert denied, 405 U.S.. 1050 (1972)
215 M.Y. 193 (C.M.A. 1978).

22 See, e.g., United States v. Vella, 562 F.2d 275 (3rd Cir. 1977); United States v, Harris, 543 F.2d 1247 (9th Cir. 1976) United States'v. Harrlson, 534 F.2d
421, 425-26 (D.C. Cir. 1975). It appears that these cases were not predicated solely on the Jencks Act, but also relied on Brady v. Maryland, 373 U S. 83
(1963).

23 See, e.g., United States v. Hinton, 719 F.2d 711 (7th Cir. 1983); United States v. Bastanipour, 697 F.2d 170, 174-75 (7th Cir. 1982), cert. denied, 460 U.S.
1091 (1983); United States v, Kuykendall, 633 F.2d 118, 119 (8th Cir. 1980); United States v. Shovea, 580 F.2d 1382, 1389-90 (10th Cir. 1978), cert. denied,
*440 U.S. 908 (1979); United States v. Martin, 565 F.2d 362, 363-64 (5th Cir. 1978); United States | v. Mase, 556 F. 2d 671 676 (2nd Crr 1977), cert demed
435 U.S. 916 (1978); United States v. Carrasco, 537 F.2d 372, 377 (Sth Cir. 1976).
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which the agent intends to communicate facts to others is,
however, a statement. * Therefore, unless there are circum-
stances indicating some degree of finality intended by the
agent who made the notes, they will normally not be a
statement” of the agent %
* Section e(2) S
~ This section of the Jencks Act more frequently raises the
question of whether the notes of an investigator’constitute
the “statement” of another. This provision embraces a vari-
ety of methods of memorializing ‘another’s words. Section
¢(2) defines a “statement” as “a stenographic, mechanical,
electrical, or other recording, or a"tr'anSCription thereof,
which is a substantially verbatim recital of ‘an oral state-
‘ment made by said witness and recorded
contemporaneously with the maklng of such oral
statement.” « , =

It should be apparent that any method of accurately me-
morializing an oral statement will suffice for this category.
Audio or video tapes or any one of the widely used meth-
‘ods of dictating statements ¢ -will produce a verbatim or
substantially verbatim record of what one says orally. Un-
less there is some technical problem with the device, or it is
shown that portions of the oral recitation have been edited
in the transcription, statements recorded by any of these
commionly employed methods will constitute “a substantial-
ly verbatim recital of an oral statement made by said
witness.” There is certainly nothing unfair in impeaching a
government witness with the very words the witness has ut-
tered on a previous occasion: The use of somethmg less
than the witness’ own words is another matter altogether,
however. “[I]t was felt to be grossly unfair to allow the de-
fense to use statements to impeach a witness which could
not be fairly said to be the witness’ own rather than the
product of the investigator’s selectlons, lnterpretatlons, and
interpolations.” e s

Even when an agent s notes contam some verbatim por-
tions, they do not constituté a “statement” unless’ they dre
found to be a “substantially verbatim” memorialization 'of
the relevant oral statement.?® Accordingly, an agent’s 600-
word summary of a three and one-half hour interview was
not found to be a ‘‘statement” even though it contained
some exact quotations from the speaker. As the Supreme

the danger of distortion and misrepresentation inherent in a

report which selects portions, albeit accurately,’from a
lengthy oral recital. Quoting out of context is one of the

most frequent and powerful modes of rmsquotatlon »2°

The judicial concern in this matter is apparently because
of the selectivity implicit in investigative interview notes.
The investigator will focus his or her attention on the mat-
ters deemed important to the subject of the investigation
What is important during the preliminary stages of an in-
vestigation may not embrace matters that become
significant at the trial, That mvestlgatlve interview notes fail
to reflect. important trial matters is not necessarily reflective

of the knowledge of the person interviewed. The negative

inference of ignorance by omission is particularly dangerous
to the search for the truth in situations where the prior
statement does not reﬂect the remarks of the declarant fully
and w1thout distortion, ‘ \

Tactical Considerations

Knowledge is often commensurate with responsibility.
Therefore, it is important for the trial counsel to frame an
opening argument that is cognizant of potentially adverse
Jencks Act rulings. In addition to the ethical considerations
involved, % it is tactically unwise to promise the court
something you do not eventually deliver. Moreover, the es-
sential obstacle of the burden of proof must incorporate the
probability, where appropriate, that particular testimony
may be stncken pursuant toa Jencks Act motlon

Ttis seldom if ever, the case that a cntlcal 1tem of evi-
dence is exclusively within the knowledge of one witness
only. Suppose a particular government witness has knowl-

edge of facts A through E and has made a “producible
statement” as to facts A and B. If the “statement” is lost or
‘unavailable for any reason, it"would be the safest course of
-action to limit the testimony of the witneéss to facts C; D,

and E. A motion for the ‘“statement” containing facts A
and B then could be successfully rebuffed as not “relatfing]
to the subject matter as to which the witness has testified.”
Of course, it becomes necessary to secure another witness
with knowledge of facts A and B. While this may occasion-
ally pose a problem, early identification of the facts
concerned will normally permlt securmg an alternatlve

SOlll'CC

" The point is simply that forewarned is forearmed. Ques-
tions designed to surface potential Jencks Act issues need to

be asked of every witness the trial counsel inténds to call. A

simple checklist of the elements of the charged offenses can

" be matched with the pretrial statements and Article 32 tes-
Court explained: “The legislation was designed to eliminate ...+ -

timony to determine what facts are known by more than
one witness. Should an ‘unanticipated problem arise during
the trial, such a list could prove 1nva1uab1e This rather sim-
plistic process needs only be helpful in one trial to ‘be worth

" the effort.

DRSS SR B ST S SN S 0 o5 L S R

2 While the agent’s notes based on his personal observations need not be produced, when the notes memorialize the pérsonal observations of anothet, the
danger of distortion in the transfer to final form is much greater. See, e.g., United States v. Sanchez, 635 F. 2d 47, 64—66 & n.20 (2nd Cir. 1980); United
States v. Jarrie, 5 M.J. 193 (C.M.A. 1978) See also United States v. Sink, 586 F.2d 1041, 1050 (5th Cir. 1978) cert. denied, 443°US. 912 (1979)

25 But see United States v. Walden, 578 F 2d 966 (3rd Cir. 1978) (transmlttmg draft to superlor for approval indicated agent’s satlsfactlon with its contents
and was ample indication of finality). .

28 See, e.g., United States v. Lonardo, 350 F.2d 523 (6th Cir. 1965).
27 palermo v. United States, 360 U.S. 343, 350 (1959).

28 See, e.g., United States v. Loyd, 743 F.2d at 1567; United States v. Griffin, 659 F.2d at 936<37; United States v. Cuesta, 597 F. 2d 903 914 (Sth Clr) “cert.
denied, 444 U.S 964 (1979); United States v. Hodges, 556 F;2d 366, 368 (5th Cir.), cert. demed 434 U.S. 1016 (1979); Wilke v. United States, 422 F 2d
1298, 1299 (9th Cir. 1970).

2 palermo, 360 U.S. at 352-53. ~ -~ T IR T L S R LA

30 “[A] lawyer should not ma.ke any prefatory state ent before a trlbunal in regard to the purported facts of the ca e“on ‘trial unless he belleves that hls
statement will be supported by admissible evidence.” Model Code of Profess:onal Responsibility EC 7-25 {1980).
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"'As the government representative, the trial counsel has
the obligation, for lack of a more distinguished euphemism,
to protect the record. With regard to the Jencks Act, such
protection requires ensuring in camera viewings and specific
factual findings by the military‘ judge where appropriate. It

port a reasoned exerclse of the broad dlscretlon vesthd in
the trial judge.

Some cases comment cr1t1cally on the absence from the
record of statements that were unsuccessfully requested
t. ] nsurmg that such items are

properly attached to the record. is unquestionably a respon-
sibility that belongs to the trial counsel. 3! While there may
be legitimate tactical reasons for keeping certain documents;
from the defense at the time of the trial, the reasons often

witness before the defense is proulde a partlcular do “',
ment. This w1ll 1nvar' bly protect any 1eg1t1matev

“In some mstances, the’ appellate courts have ms1sted on, a
spec1ﬁc objection by the defense i in order to 1nvok e pro-
visions of the Jencks Act and preserve the issue for
appeal.3? While the Military Rules of Evidence and the
Manual for Courts-Martial embrace a strict concept of
wa1ver, the trial counsel sh 1d not_rely ent1rely on his or

SIR.CM. i 103(b)(1) ‘

her subjectlve determmatlon that a Jencks Act issue has not
been properly raised. It is always the better practice to initi-
ate specific dialogue on the record as to whether the defense
is attempting to invoke the Jencks Act. The line between re-

over substance is often difficult to define clearly,' 'partlcular-
ly in the m1ddle of a tr1al An appellate court wﬂl have a

ac

bear in mind is that there is no “work product” exception
to the Jencks Act.* 1t is, therefore, entirely possible for
pretnal witness 1‘ views conducted by the trial counsel to
result in the creatlon of ¢ produc1ble statements.”, In this Te-
gard, it is worthwhlle to’ recogmze “that the pr1n01p1es
apphcable to agents interview notes are s1m11arly applicable
to the mterv1ew notes made by the trial counsel.

‘Conél'u's on” -

R T

T hls artlcle has dlscussed the often confusmg deﬁn1t10ns
of a “statement” provided in the Jencks Act and has sug-
gested some possible methods of avoiding Jencks Act
problems at trial. "The only way the trial counsel will be-
come 1nst1nct1vely familiar with these deﬁmtxons is to
review the cases in detail and develop a workmg ‘methodol-
ogy for surfacmg potential issues well in. advance of the
trial. This advance preparation will surely ellmlnate cnses
management durmg the tnal 3

Pl

32 For example, a “statement” may contain the names of vital mformants or may reférence several ongo g mvestlgatlons

33 See, ¢.g., United States v. Mims, 332 F.2d 944 ‘94849 (10th” C1r ), ceit. denied, 379 U.S, 888 (1964); Ogden v . United States, 303 F 2d at 733 United
States v. White, SPCM 22259 (A.C.M.R. 24 Mar. 1987).

34 United States v. Goldberg, 425 U.S. 94 (1976), United States v. Traylor, 656 F.2d 1326, 1336 (9th Cir. .1981). While it is also hkely that the Jencks Act
applies to a hostile defense witness (United States v. Natale, 526 F.24 1160, 1171 & n.15 (2d Cir. 1975), cert. denied, 425 U.S. 950 (1976)), it does not appear
that the Act applies to a witness called by the court See United Stat 'Hutul 41§ F. 2d 607 623—24 (7th Cll‘ 1968), cert demed 396 U S. 1012 (1970)

35 While this article has not attempted ‘to discuss the’ remedlm for v1ola ns of the | Jer cl

tions, these mattérs are amiply discussed in the cases c1ted in the arti

Defense Counsel

Aggravatlon' Mlsused and Abused

: ) Captam Lida A. S. Savonarola o
i e s Defense Appellate Division,

in aggravation,
rea.’

rehab1htat10n issue and those

Trial defense counsel must be vigilant in objecting to un- '
and recent case law developments int iS ¢

charged misconduct being elicited as evidence of
“rehabilitative potential” and “duty performance.” The im-
portance of ensuring that only admissible evidence is before

« Rehabilitation
the court on sentencing cannot be overstated; after all, the

accused should be sentenced just for the offenses he -
committed. The Manual for Courts-Martial, ! sets u gu
lines as to what evidence is a on entencmg “This
article will discuss the types ‘of testlmony “admissible on’ ‘the

“habilitated: .. .

[T]he action or process of rehablhtatmg or of being re-
the process of restoring an individual

(as a convict, mental patient, or disaster victim) to a
" "useful and constructive place in society through some

! Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 1001 [heremafter R.CM.]

2 For a discussion of the entire sentencing process, see. Gaydos, A Prosecutorial Guide to Court-Marnal Sent ctng, 114 Mil. L. Rev. 1 (1986) For a dlscus-
sion of aggravation evndence under R.C.M. 1001(b)(4), see Gilligan, Character Evrdence, 109 Mil. L. Rev 83, 121—27 (1985)
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form of vocational, correctional, or therapeutic retrain-
ing or through relief, financial aid, or other
reconstructive measure.

This view 'of rehabllitatlon, expressed by the United States
Court of Mllitary Appealsin United States v. Horner, reem-

phasizes the importance of evidence of rehabllitatlvei

potential as a factor in sentencmg “This is s1gn1ﬁcant glven
some recent questions about the Viabrlrty of such evidence. *
THhe court reiterated the view it had set out in' United States
v. Lania® that the character of the accused is part of sen-
tencing considerations and the sentence must be tailored to

fit the offender. ¢ The concept of rehabilitative potential can’

embrace “both a return to a particular status and a return
to society in general.”” Addltlonally, rehabihtanon of a 'sol-
dier convicted at court-martial is'a facet of a soldier’s life
while he or she is in"confinement. Both the United States
Disciplinary Barracks at Fort Leavenworth, Kansas, and
the United States Army Correctional Activity at Fort
Riley, Kansas, count rehabilitation as one of their prime
goals. ®

‘Despite questlonmg in some quarters about rehabilitauon
as a sentencing philosophy, the President, in the 1984 Man-
ual for Courts-Martial, expressly authorized consideration
of evidence of a convicted soldier’s rehabilitation potential
R.C.M. 1001(b)(5) provides in pertinent part that: “Trial
counsel may present . . . evidence, in the form of opinion,
concerning the accused’s previous performance as a ser-
vicemember and potential for rehabilitation.”® Inquiry into
speclﬁc instances of conduct forming the basis for the opin-

ion is prohibited on direct examination; only on cross- '

examination is such inquiry permitted. 0

~R.€C.M. 1001(b)(5) is often rmsmterpreted To begin with,
many counsel apparently share the mrsconception that dut-

ing sentencing the rules of evidence are so relaxed that o
objections are somehow out of place. This misconception

" Court of Mi

may have arisen from language in opinions such as United
States v. Mack, in which the United States Court of Mili-
tary Appeals declared that “we recall that restrictions ‘on
admissibility of evidence have generally been relaxed for
purposes ‘of sentencing after a finding of guilt has been “fe-
turned.”!! The Court of Military Appeals later elaborated
on the “relaxed” rules of sentencing in Unifed States v.
McGill. 2 Tn McGill, the court rejected the admission of a
defective record of nonjudicial punishment brought in dur-
ing rebuttal in the sentencing portion of a court-martial.
The court opined that the provision for rebuttal evidence
was not an open door through which inadmissible evidence
could énter: “In our opinion, the rules of evidence are not
s6 relaxed at a court-martial proceeding on sentence as to
eliminate the requu‘ement that the Government demon-
strate that its evidence is in some way reliable.” 1 "Since
pub11cat10n of the 1984 Manual the Court of Mihtary Ap-
"""" “‘relaxed rules for'
sentencmg, but has never mterpreted sentencmg as a “no
rules” proceeding. * To the contrary, the Court of M111tary'
Appeals and the courts of review have demonstrated a will-
ingness to 1mpose clear limits on the type of ev1dence that is
admissible on the questlon of rehab1litatlon )

The Court of Mihtary Appeals récent decrsron in Umted
States v. Horner'® focused on the impropriety of admitting
an opinion of rehabilitative potential that was based solely
on the severity of the offenses committed. Later, in United
States v. Walker, 16 the court cited Horner and held that the
military judge erred by allowing the company commander
to testify that appellant should not be retained in the ser-
vice, when that opinion was ‘‘based solely on the
seriousness of the offenses of which [appellant] had been
convicted.”” The court reversed the dec1s1on of the Army
\ 1tary Rev1ew and remanded the case o the

3 United States v. Horner, 22 M.J. 294, 295-96 (C.M.A. 1986) (quoting Webster’s Third New Intemational Dictionary, Unabridged 1914 (1981)).

4 See, e.g., Vowell, To Determine an Appropriate Sentence: Sentencing in the Military Justice System, 114 Mil. L. Rev., 87, 95. (1986). See also id. at 168-174
and U.S. Sentencing Commission Guidelines Revised Draft, 40 Crim. L Rep (BNA) 3204, 3207 (1987) for a comparison of evrdence admissible on sentenc-

ing in federal cases.

59 M.J. 100 (C.M.A. 1980).

S Horner, 22 M.J. at 295. _
TId at296. . o R

IR AT S I SR P B Sk

8 See generally Phillips, The Armys Clemency and Parole Program in the Carrectional Enwronment A Procedural Guide and Analyszs, The Army Lawyer,
July, 1986, at 18.

9R.C.M. 1001(b)(5) (emphasis added). Case law has not been particularly'illundinatin'g' as to what may constitute a proper foundational basis for opinion
testi.mony The analysis to R.C.M. 1001(b)(5) cites United States v. Broughton, 16 M.J. 649 (A.F.C.M.R. 1983) for the premise that a commander may base
his opinion of an accused on what he has learned from his subordinates. Logically, then, a witness’ oprmon may be based on hearsay, but the partlculantles
of the hearsay are prevented from being recited per R.C.M. 1001(b)(5) o ) ’

R, C.M. 1001(b)(5); R.C.M. 1001 analysis.
119 M.J. 300, 316 (C.M.A. 1980).
1215 M.J. 242 (C.M.A. 1983).

B 1d. at 245, See also Judge Everett’s concurrence, where he disagreed with the majority that the record of non_]udrcral pumshment was not proper '
evidence; however, inadequate foundation was lard to establish the _witness’ knowledge of the record that was admrtted Id at 247 )

14 United States v, Martin, 20 M. I 227 230 n. 5 (C M.A. 1985) See also RCM. 1001(c)(3), which only allows rules to be relaxed on extenuatron and
gation—not during aggravation. Trial counsel must stlll _comply w1th the Military_ Rules of Bvrdence, they are relaxed for trial counsel only on rebuttal if
first relaxed for trial defense counsel. R.C.M. 1001(d)

1522 M.J. 294 (C.M.A. 1986). )
1623 M.J. 429 (C.M.A. 1987) (summary disposition).

1754, ' o o L
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réquired. * The Army Court of M111tary Review has fol-'
lowed Horner’s holding concemlng 1mproper bases for

oplmons B

In United States v. Lawrence, the Army Court of ‘
tary Review found error where the trial counsel mtroduced
a prior sworn statement of the accused as evidence of his
rehabilitative potential. Not surprisingly, the statement was
not in the form of opinion evidence. The court stated that it
could not construe R.C.M. 1001(b)(5) ““as contemplating
more than 1ntroductlon of opinion evidence, either by third
party testimony or by deposrtlon, relative to an accused’s
duty performance and potential for rehabilitation.”’ ! The.
court found the error harmless, however, because ofa “lack
of a timely defense objection on the ments” to part of the

contents of the statement, and then found ~alternative
grounds for admitting the rest of the statement 2

- The Air Force Court of Mllltary Review, in Umted States’
v, Berger, n dlscussed at length the problzm of determmmg‘

ting an indeceént act upon her body w After findings,
over defense objectlon, the military judge’admitted the dep-
osition of one of the accused’s stepdaughters no evidence
from his’ stepdaughters had been admitted on the merits.
The deposition;, even with portions redacted, contained a

virtual Pandora’s Box of sexual misconduct the accused .

had allegedly committed with his stepdaughter while she

was under the age of sixteen. 2 The redacted depos1t10n was

read to the members on sentencmg

" The Air Force court noted first that R C. M 1001 “gener-'
ally governs ‘the presentencmg procedure and the receipt of
evidence durmg the procedure P The court examined ev-’

ery provision under R.CM. 1001 and found that the,k ‘

stepdaughter s depos1t10n was not admissible under any’
pOI'thl'l of the rule 2 The court d1d say that the tnal Judge{

lsId.

- of such factors ‘as” rehabllltatlon

~ under one is not n

may have had R.CM. 1001(b)(5) in mind when he admit-
ted the deposmon ‘because he instructed the members that

“the evidence was admitted to assist the court . . .'in light
. 272 The Air Force
court rejected this basis for admrttmg the evidence, stating
that R.C.M. 1001(b)(5) “only permits opinion evidence, not
evidence of specific instances of uncharged misconduct” on
direct examination, and that “[i]ndeed, the drafters of the
Manual have said as much.”* -

The R.C.M. 1001(b)4) Confusion i
Ev1dence bearlng on rehab111tat1ve potentlal is sometimes’
v1ewed,1m roperly as aggravatlon evidence admissible
under R.CM. 1001(b)(4) The two subsectlons of R.CM.

1001 serve two different purposes, and what is "admissible
sarily a admlss:ble under the other A

" Under some circumstances, evidence of uncharged mis-
conduct is admissible in aggravation. In United States v.
Pooler, ® the’ Army Court of Military Review permitted ev-
idefice of misconduct to be admitted in aggravation where
the uncharged misconduct consisted of an expression of
willingness to éngage in ‘a drug transaction in the future,
made contemporaneously with the distribution for which
the accused was convicted. The court stated that evidence
of a soldier’s “attitude toward similar offenses, past or fu-
ture, is re11ab1e cxrcumstantlal evidence, and often the only
available evidence, on this issue.” That the evidence must_
be similar in nature to the charged offenses was the express
intent of the drafters of the 1984 Manual.** R.C.M.
1001(b)(4) allows ev1dence to be admltted concernmg ag-
gravating circumstances surroundmg an offense, but “does
not authonze introduction in_ general of evidence of bad
character or uncharged misconduct. The evidence must be
of circumstances directly relating to or resulting from an of-
fense of which the accused has been found guilty.” ** Even
if the ev1dence is. adm1ss1ble rRCM. . 1001(b)(4), how-

ever, it cannot be admitted if it does not meet the balancing
test of Mllltary Rule ‘of Ev1dence 403 3% '

19The Army Court of M111tary Rev1ew has not declded a case concernmg an 1ssue based on R. C M. 1001(b)(5) S prohlbmons of ellc1t1ng mstances of speclﬁc ;
conduct on direct examination. See, e.g.,, United States v. McGruder, ACMR 8600217 (A.C.M.R. 13 Mar. 1987); United States v. Smith, 23 M.J. 714
(A.C.M.R. 1986); United States v. Smith, CM 449088 (A.C.M.R. 12 Nov. 1986); United States v. Primus, CM 448975 (A.C.M.R. 26 Sep. 1986), petition

filed, 23 MLJ. 254 (C.M.A. 1986).
2022 M.J. 846 (A.C.M.R. 1986).
2l 4. at 848.

22 Id. But see United States v. Rappaport, 22 M.J. 445 (C.M.A. 1986) (the government should not be permitted to rely on alternative theories for admissibili-

ty not offered at trial).

2323 M.J. 612 (A.F.CM.R. 1986).
M1d. at 612-14

B 1d. at 613.

%14, at 614,

2714. at 613.

214, at 615.

Y.

014

3 See RCM “i001 analysts e
218 M.J. 832 (ACMR. 1984)
BId at 833 (emphasis’ ‘added).
#R.CM. 1001(b)(4) analysis.
B4 (emphams added)

36 Pooler, 18 MLY. at 833.

JUNE 1987 THE ARMY LAWYER & DA PAM 27-50-174 I {




‘In United States v. Harrod,3 extensive evidence of the

appellant’s habitual drug use that would have been admissi-
ble on the merits pursuant to Mil. R. Evid. 404(b) to
demonstrate the accused’s knowledge concerning the use of
drug paraphernalia in his possession, the opportunity to use
such paraphernalia, and the motive for its possession, was
admissible as aggravation evidence on sentencing. The
Army Court of Military Review has also held in United
States v. Wright3® that where an accused was found guilty
of distribution and attempted distribution of cocaine, testi-
mony was admissible from a prior general court-martial in
which the accused was convicted of sale and use of marijua-
na and wrongful introduction of marijuana onto a military

installation. The evidence from the prior court-martial was’

admissible because in the first trial the accused had’ stated
his remorse for his marijuana offenses and had asked for a

“second chance.” Becatise the prior offenses were “marked-
ly similar to the ones at issue,” the evidence directly related

to the accused’s attitude toward his offenses.® The court__

went on to state that “[w]e do not suggest that sentencing

authorltles may conSIder 1nformat10n s1m11ar to the type at.
issue from a trial 1nvolvmg a_different and unrelated of-

fense. - [W]e have doubts about the propriety of
admlttlng such evidence.” 40

In a case where the appellant was conv1cted of wrongful

distribution of cocaine, evidence of uncharged misconduct
that the appellant admitted he had a private selling drugs
for him for two months before the offense charged was ad-
missible on sentencing. The evidence “revealed the true
character of the [appellant’s] misconduct” and had “a di-
rect bearing upon appellant’s rehabilitative potential.” 4!
The court determined, though, that the uncharged miscon-
duct was evidence of a plan to distribute drugs and was
thus an aggravating circumstance of the offense; the court

did not decide the case under R.C.M. 1001(b)(5) desplte its

rehab111tat1ve potential” language. * -~

The R.C.M. 1001(b)(4) cases above ‘all have a umfylng,

theme: the uncharged misconduct is directly related to or of
a similar nature to the charged offenses. Under no circum-
stances should the government be permitted to introduce
evidence of misconduct unrelated or dissimilar under

3720 M.J. 777 (A.C.ML.R. 1985). See also United States v. Pooler.
3820 M.J. 518 (A.C.M.R. 1985),

3 Id, at §19-21.

Q0 Id. at 521.

“1 United States v. Arceneaux, 21 M.J. 571, 573 (A.C.M.R. 1985).

R.C.M. 1001(b)(5) by arguing that such evidence is relevant
to the question of rehabilitative potential. It is not opinion
testimony and is in direct contravention to the rule’s prohi-
bition against ellcltlng specific instances of conduct on
dlrect examlnatlon ‘

Conclusion

By paying strict attention to not only what ev1dence the
trial counsel tries to introduce during sentencing, but how it
is offered, a trial defenise counsel may be able to prevent the
court from considering much prejudicial information. First,
make sure the trial counsel states a basis for offering the ev-
idence. ¥ It offered as evidence of rehabilitative potent1a1
cite R.C.M. 1001(b)(5) and object to any questlons about
specific 1nstances of conduct. In this way the government
witnesses can be kept from spewmg forth unsavory infor-
mation not limited to an opinion. When cross- examlmng
government witnesses, keep Horner in mind and test the ba-
sis_for any negative Opinions about retention or
rehabllltatlve potentlal to détermine whether the witness
based his or her opinion solely on the nature of the offenses.
Such probing can only be undertaken after careful pretrial
preparatlon, of course, as it carries the risk that the witness”
negative opinion is based on specific instances of miscon-
duct that were inadmissible on direct examination. Finally,
if the trial counsel offers evidence of uncharged misconduct
in aggravation, ensure ‘that the 1n01de, s are tled to the'
charged offenses or are very s1m11ar to them B

The ultimate sentencing goal of presentmg the chent in
the most favorable light possible should not be sabotaged by
a trial counsel going beyond the permissible bounds, nor by
a trial defense counsel mistakenly failing to object because
of an overly -expansive view of the “relaxed rules for sen-
tencing.” State specific bases for objections and ‘make the’(
government counsel state the relevance and adm1ss1b1]1ty of
each item of evidence. By vigorously malntalmng the dis-
tinction between evidence admissible only in aggravatlon
and opinion testimony “about rehabilitation ‘potential, unfa-
vorable information that does nothing more than make the
accused look like a bad person can normally be excluded.

AT N S : ERTIOE S v RIEERE

T e

42 Id. at 572~73. Counsel cannot limit admission of uncharged misconduct by a plea of guilty. If the evidence would be admissible on the merits of a con-
tested case, then it is admissible in aggravation following a guilty plea, subject only to the R.C.M. 403 balancing test. See United States v-'Gréen, 21 M.J.
633, 635 (A.C.MLR. 1985); see also United States v. Martin, 20 M.J. 227 (C.M.A. 1985). The uncharged misconduct admittéd in United States v. Green
involved specifications that had been w1thdrawn against the appellant concerning false and fraudulent travel vouchers, similar to offenses for which the ap-

pellant was convicted.

*3The Court of Military Appeals has stated that “a trial becomes unfair if evidence accepted for one purpose may be used by an appellate court as”th,cugh
admitted for a different purpose, unavoided and unsuspected.” United States v. Resner, 17 C.M.A. 65, 70, 37 C.M.R. 329, 334 (1967). See also United States
v. Rappaport, 22 M.J. 445 (C.M.A. 1986) (the government should not be permitted to rely on alternative theories for admissibility not offered at trial).
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Forensic Laboratory lieports Are Not Adinissible Per Se
In United States v. Broadnax ! the Court of Military Ap-
peals found prejudicial error where the military judge

admitted, over defense objection, a laboratory report of a

handwriting analysis without requiring the presence of the
laboratory analyst. Judge Sullivan, writing for the majority,
analyzed Military Rules of Evidence 803(8) and 803(6), and
concluded that, although the laboratory reports were in-
cluded within the hearsay exceptions, they were not
admissible per se because they come from a laboratory. Ac-
cording to the court, before admitting a specific report, the
military judge must consider the “type of information in
the report, the method of its acquisition, and the manner in
which it is presented.”? Because the government has the
burden to show the admissibility of its evidence, it will of-
ten be unable to meet its burden without calling the
laboratory analyst as a witness at trial. If the analyst does
not testify, and the report is subjective like the handwriting
analysis in Broadnax, the report will be inadmissible.

“This case also clar1ﬁes the rule’in Umted States \2
Vietor,® which the government relied upon for the admissi-
bility of all forensic laboratory reports without calling the

analyst as a government witness. Broadnax distinguished”
Vietor and earlier decisions in United States v. Miller;?

United States v. Evans,> and United States v. Strang-
stalien, ® as those cases involved laboratory reports of
chemical analysis. The court stated:

[t]he laboratory report in this case set forth the docu-
ments examiner’s opinion that the appellant ‘authored
the comparable questioned entries’ on the forged
check. We cannot equate what substantially amounts

to an opinion of guilt with the factual type of result

concermng the identity of an unknown substance -
~which is produced by chemical analysrs ?

The Court held on const1tut10na1 and ev1dent1ary grounds
that the judge erred in admitting the handwriting analysis
without requiring the live testimony of the documents
exammer 8 oo

Judge Cox, in a concurrlng opinion, analyzed the issue

strictly on a constitutional basis.® According to Judge Cox,

123 M.J. 389 (C.M.A. 1987).

21d. at 392-93. See also Mil. R. Evid. 803(6)

310 M.T. 69 (C.M.A. 1980). ‘

449 CM.R. 380 (C.M.A. 1970). _

521 CM.A. 579, 581-82, 45 C.M.R. 353, 355-56 (1972).
67 M.J. 225 (C.M.A. 1979).

723 MLJ, at 393.

$1d.

9Id at 395—97 (Cox, T, concurnng)

“notwit standmg the ev1dent1ary rules, the accused was enti-

tled to confront the witnesses against him. Recognizing that
the right of confrontation was not absolute where there was
a “firmly rooted” hearsay exception, Judge Cox noted that
the hearsay exceptions at issue in this case were not “firmly
rooted.” '° He found that the laboratory report was inad-
missible because it did not bear “indicia of reliability,” as it
was more subjective than many other scientific tests, and
because the government did not show that the witness was
unavailable to_testify. !!

Judge Cox recogmzed that the Court of Military Appeals
took a more “pragmatic approach” when dealing with labo-
ratory reports of chemical analysis. In his opinion,
however, hand- wr1t1ng analysis and other subjective tests
did not warrant th1s ‘special treatment.” 1

In c1ar1fy1ng the rule in Vtetor, the Court of Military Ap-
peals has established a new rule for “opinion test1mony
contained in a report . . . which is more subjective in na-
ture.” 3 The government must notify the defense of its
intention to introduce the evidence, and secure the presence
of the expert at trial if requested by the defense. Failure to
request the witness can be construed as a waiver of the wit-

" ness presence. 14

Tnal defense counsel must be v1g1]ant in requestlng the
presence of the laboratory analyst so as not to waive the ac-
cused’s right of confrontation; but also remember that
without the analyst’s presence, the government will have a
difficult time establishing the admissibility of its evidence.
Broadnax places the burden squarely on the government to
show the admisgibility of forensic laboratory reports and
not on the defense to show their inadmissibility. Trial de-
fense counsel should be prepared to argue about the
subjective nature of purported scientific tests and oppose
their admissibility under M111tary Rules of Evidence 803(8)
or 803(6). Remember, “a report is not per se inadmissible
simply because it emanates from a forensic laboratory » 15
Captain Pamela G. Montgomery.

An Oldle but Goodle in the Multlphclty Morass

Often, we concentrate S0 heav11y on presentlng the most
recent case law that we forget to explore the precedential

10 Mllltary ‘Rules of Evidence 803(6) and 803(8) are broader than the traditional hearsay exceptions and Federal Rules of Evidence 803 (8).

1123 M.J. at 396 (Cox, J., concurring). Judge Cox relied on the two prong test established in Ohio v. Roberts, 448 U.S. 56 (1980). The test provides that
before hearsay is admlss1ble, the government must produce the declarant or demonstrate that the declarant is unavailable. Once unavailability is shown, the
hearsay is admissible if it is rehable Id. at 66. See also United States v. Hines, 23 MJ. 125 130 (C.M.A. 1986).

12 Id.

131d. at 394.
1414,

1523 M.J. at 392,

JUNE 1987 THE ARMY LAWYER DA PAM 27-50-174 t 29




value of cases published long ago in the “red books.” 16 A

recent oral argument before the Army Court of Military
Review highlighted this predictable tendency on the part of
counsel for both the defense and the prosecution. ! It also
indicated a fertile area of trial procedure for defense counsel
to pursue where the question of multiplicity arises.

"At issue is whether the common practice of holdmg sepa-
rate specifications to be multlpllcmus for sentencing is an
adequate remedy when separate ﬁndlngs of guilty are al-
lowed to stand. For example, a person’is charged ‘with the
assault and battery of"an individual along with communica-
tion of a threat to the samé victim occurring at the same
time. Under these circumstances, the offenses have been
held to be multiplicious for sentencing but not for find-
ings. 18 Nonetheless, there exists a very real danger that an
accused will still be pumshed separately for each individual

finding of guilty. This danger substantjally increases when

the military judge erroneously fails to advise court members
of his or her ruling on sentence mult1p11c1ty, fails to explam
what such a ruling means, or discusses only the maximum
sentence for all offenses. The problem is further com-
pounded when the staff judge advocate fails to advise the
convening authority of the fact and effect of the ruling on
senterice mult1p11c1ty before action on sentence approval

Appellate defense counsel have prevrously attempted to

convince the appellate courts to adopt the rationale ex-
pressed in the Supreme Court decision of Ball v. United
States.’ The language of the decision, that “Congress does

not create criminal offenses having no. sentence COmMpo-

nent,” 2 was cited to support "the propos1t1on that offenses
that are not separately pun1shable 'should not be separately
chargeable once the exigencies of proof have been resolved.
In other words, if two offénses aré held to be mult1pllclous
for ‘sentencing, then the military judge should require the
government to elect which offense should be dismissed
when findings of guilty are returned on both offenses. Al-
though this interpretatiori of Ball was never spec1ﬁcally
rejected, it was never adopted for the propos1t1on urged by
the defense 2

Lt e e

16 Court-Martial Reports, vols. 1-50 (1951— 1975)

__The decision in United States v. Williams* has offered,
without notable fanfare, a procedural solution to the prob-
lem of potential sentencing prejudice since its
announcement by the Court of Military Appeals in 1968.

This decision involved a finding by the law officer that the
charged offenses were multlpllclous for sentencmg His
remedy was to limit the maximum sentence to the more se-.
rious specification. >’ Nonetheless, the court held that
procedurally multiplicious offenses were allowable only to
enable the government to meet the exigenicies of proof.
Once this necessity no longer ‘exists, then the findings of
guilty may be disapproved before senitence, ““so as to guar-
antee that the offense is not reflected in the final
pumshment 1mposed upon the ‘accused.” % ThlS holdmg of
Williams has never been reversed. Moreover, in spec1ﬁcally
interpreting the legal ba51s of its op1n1on in United States v.

Baker, the Court of Military Appeals not only reaffirmed
the holding but also termed it a “guiding principle.” %

From the defense perspective, trial defense counsel
should use: each ruling of sentence multiplicity by the mili-
tary judge as a basis to move for dismissal after findings are
returned. 26 If successful, the government would then be
requlred to ‘elect which mult1p11c1ous spec1ﬁcat10ns should‘
be dismissed. Similarly, defense counsel should request the’
convening authority to disapprove any multiplicious specifi-
cations that remain after trial. ¥ Failure to request such
relief before sentencing or action on the sentence will prob-
ably constitute waiver.? Major Marion E. Winter.

The “Exculpatory No” Doctrme .\ h

The * exculpatory no” doctrine protects a suspect from
conviction for making a false official statement under Arti-
cle 107% resulting from a simple demal of involvement in a
crime,® when an affirmative answer would have been self-
1ncr1m1nat1ng The issue of whether thlS defense also applles

17United States v. Laws, CM 448941 (A.C.M.R. 10 Apr. 1987). Sen1or Judge DeFord raised the subject-matter of this note through quest:ons of govern-
ment appellate counsel in oral argument. Although the ultlmate decision of the court was based on other matters, the ensumg dlscuss1on underlmed the
viability of the procedures outlined herein. . . ez ey i

18 1d, (citing United States v. Baker, 14 M.J. 361 (C.M.A. 1983)); but ¢f. United States v. Silva, 17 M J. 428 (C. M A 1984) (suminary dlSpOSlthn) Umted
States v. McKinnie, 15 M.J. 176 (C.M.A. 1983) (summary disposition).

19470 U.S. 856 (1985).
2014, at 861.

21Tn United States v. Jones, 23 M.J. 301, 303 (C.M.A. 1986), the decision in Ball was cited with approval as correctly mterpretmg the legal basrs of the
court’s decision in United States v. Baker, 14 M.J. 361 (CM.A. 1983).

2218 CM.A. 78, 39 C.M.R. 78 (1968).

2314, at 80, 39 C.M.R. at 80.

2 1d. at 81, 39 CM.R. at 81.

25 United States v. Doss, 15 M.J. 409, 412 n.4 (C.M.A. 1983).

26 Manual for Courts-Martial, United States, 1984, Rule for Court-Martial 907(b)(3}(B) [hereinafter R.C.M.]. R.C.M. 907(b)(3)(B) provides for dismigsal if
“[t]he specification is multiplicious with another specification, is unnecessary to enable the prosecutxon to meet the exlgencles of proof through tnal rev1ew,
and appellate action, and should be dlsmrssed in the mterest of Justlce ” :

7R.CM. 1105(b) and 11060)@. = o S e s GO i ek aEbegl RO

281n its decision reprimanding the Navy- Marme Corps Court of M111tary Revnew for not followmg Uniited States v. “Baker, the Court of Mlhtary Appeals‘
also made it known that it would more actively pursue the doctrine of waiver in the area of multiplicity. United States v. Jones, 23 M.J. at 303. Waiver is
clearly consistent with the rationale behind United States v. Williams—dismissal is appropriate before sentencing to avoid any possibility of prejudlce Simi-
larly, R.C.M. 907(b)}(3) requires a “timely motion by the accused” to dismiss a multiplicious specification.

29 Uniform Code of Military Justice art. 107, 10 U.S.C. § 907 (1982) [hereinafter UCMIJ].
3 United States v. Aronson, 8 C.M.A. 525, 25 C.M.R. 29 (1957).
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to charges of false swearing in Article 134 was recently ar-
gued before the Court of Military Appeals® and has been

the subject of strongly stated oplnIons by the Army Court:

of Military Review.

In United States v. Harrison, the Anny court argued that
the appllcatlon of the “exculpatory no” doctrine to false

swearing under Article 134 would allow suspects to “11ghtly”

regard the sanctity of a solemn oath,” and would be an

open ‘invitation to active falsification and deceit. % In" re-’

jecting the doctrme, the court concluded, “There is a
special need in the military to maintain the hlghest stan—

dards of honor and integrity.” ** In' United States v.

Castzllo, 3 the court stated

Our years of military exper1ence have 1nde11b1y im-
printed upon us the caveat that integrity is one of the
select cornerstones supporting our profession at arms’
which must be preserved at all costs, and that a .
marked failure to maintain the high standards of integ-
rity currently found in our armed forces ultimately will
translate itself into a form of professional decay.?

In discussing the protections of Article 31 of the UCM]J,
the court also noted, “There is no disgrace in a soldier exer-
cising his or her rights—the same cannot ‘be sald for
breaches of 1ntegr1ty >736

The Army court’s concern that the “exculpatory no”
doctrine will undermine the integrity of the armed forces is
misplaced and obscures discussion of the central legal issue.
As legal analysis, the mandate to preserve integrity at all
costs lacks content. Such broad policy statements could be
made about any military justice question. Practitioners
should not let discussion of integrity divert a military
judge’s attention from the fact that prosecution of exculpa-
tory denials undermines the right to remain silent.

'The use of false sworn statement charges to augment an
offense is another example of unfair multiplication of
charges. It is also a none too subtle attack on an accused’s
assertion of rights under Article 31 and the fifth amend-
ment. Where appropriate, practitioners should continue to
resist the prosecution of such charges through the assertion
of the “exculpatory no”” doctrine.

The Castillo discussion of Article 31 overlooks the genu-
ine threat to Article 31 and fifth amendment protections
posed by the prosecutlon of exculpatory denials of wrong-
domg 3 Concern for fifth amendment values caused one
court to reject the argument that a suspect is limited to ei-
ther remaining silent or answering questions honestly.* In
contrast, the Castillo court assumes that the right to remain
silent in the face of criminal accusations will always be un-
derstood, and will not result in any inculpatory inferences.
This assumption is contrary to human nature, which is why
the right to remain silent must be defended zealously.* In
fact, when confronted by an accusation, the human tenden-
cy is to deny involvement. An equally natural tendency is
to regard silence as an admission of guilt. One court of mili-
tary review_has recently confirmed that an admission
through silence can be used o incriminate 1f the accusation
is made by a private party.*©

An exculpatory denial should be protected to the same
extent as is 2 decision to remain silent. The decision to re-
main silent is not limited to speech. Courts have interpreted
other acts as the constructive equivalent. Consequently, the
surrender of a shopping bag has been held to be a pnvrleged
act, as has the response to an order to empty one’s pock-
ets.*! Article 31 and the fifth amendment need to be flexible
in order to adequately protect a suspect"from self-incrimi-
nation. The mere denial of wrongdomg is equlvalent to
remaining silent.

, The Army court’s concern that this doctrine will invite
falsification and destroy the sanctity of oath-taking is with-
out foundation. The application of the “exculpatory no”’
doctrine is very limited, and does not reduce the value of
sworn statements any more than the assertion of silence it-
self. This is the first important limitation on the ‘application
of the doctrine. 4 fortiori, it applies only when a suspect is
exposed to the substantlal and real hazard of self-incrimina-
tion.* Secondly, the ‘doctrine does not prohibit taking
sworn statements in the investigation of crimes. It prohibits
conviction for an exculpatory denial, the simple protesta-
tion of innocence.* Finally, the most important limitation
on protection of an exculpatory denial is that it does not ex-
tend to other affirmative misstatements. “#

3'United States v. Gay, CM 447441 (A.C.M.R. 30 Jan. 1986), petition granted, 22 M.J. 371 (C.M.A. 1986) (argued 24 Feb. 1987). The issue granted was

whether a plea of guilty to making a false sworn statement was provident,

denying his guilt of a criminal offense.”

3220 MLJ. 710, 712 (citations omitted)

33 Id.

3 ACMR 8600581 (A.C. MR. 10 Mar 1987).
5d, slip opinion at 2.

36 Id.

943, 946 n.4 (5th Cir. 1974).
38 United States v. Payne, 750 F.2d 844, 86263 (11th Cir. 1935)

“where appellant merely gave a negative response to a law enforcement agent

37 Courts have noted that prosecutlon of exculpatory demals comes “uncomfortably close to the Fifth Amendment ” United States v. Lambert. 501 F. 2d

s

39 See Washmgton Post, Feb. 17, Feb. 21, and Mar. 7, 1987, “Op Ed” and “Free for All" sections for the heated debate between former Supreme Court
Justice' Arthur Goldberg anid other commentators over compelling the testimony of Admiral Poindexter and Lietteriant Colonal North.

40 United States v. Wynn, 23 M.J. 726, 729 (A.F.C.M.R. 1986). In Wynn, the appellant was stopped by a base exchange store detective and accused of
shophftmg He remained silent in the face of the accusation. Dep’t of Army, Pam. No. 27-9, Military Judges’ Benchbook, para. 7-12 (1 May 1982) also

recognizes that silence can carry an inculpatory inference.

41 United States v. Whipple, 4 M.J. 773 (C.G.C.M.R. 1978); United States v. Kinane, 1 M.J. 309, 311 n.1 (C.M.A. 1976)

42United States v. Payne, 750 F.2d 844, 863 (11th Cir. 1985)
43 United States v. $18,350, 758 F.2d 553, 555 (11th Cir. 1985)

“ United States v. Jackson, 22 M.]. 643, 646 (A C.M.R. 1986), identifies a knowing falsehood that goes beyond mere denial of involvement as unprotected.
See also United States v. Collier, 48 C.M.R. 112 (A.C.M.R. 1973), for another example of falsification unprotected by the doctrine.
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“The doctrine does not apply to an’ atﬁi‘r'native‘, discursive
falsehood.” 5 The reason for this limitation is that a'sus-
pect should not be entitled to actively mislead the
government, causing the loss of time and resources in point-
less investigation of false leads.*6 At trial, defense
advocates should emphasize that the “exculpatory no” doc-
trine ‘does not burden the government’s investigation 'and
prosecution of crimes any more than the assertion of the
right to silence. Exculpatory denials and the right to remain
silent both’ serve to protect an accused’s constrtutronal
rights. Both deserve to be protected

Practltloners should stress the 11m1ted nature of th1s doc-',
trine, and argue that it is little more than a practlcalh,
application of a traditional fifth amendment. freedom ‘Mili-

tary judges should be reminded that the government’s
attempt to multiply charges poses a genulne threat to that
freedom Captaln Alfred H. Novotne

Self Authentlcatlon Requrres a Custodlan .

The Army Court of Mrlrtary Review w111 hold the gov-
ernment to the requirement of certrfyrng a record from the
accused’s personnel files. In United States v. Woodworth, 47

the court found that six documents had been 1mproperly'

admltted at tnal because of flawed’ custod1a1 certrﬁcates 48

- The exhrblts proﬂ'ered by the govemment in Woodworth
were not self-authenticating. To be self-authenticating
under Military Rule of Evidence 902, documents must be
accompanied by the attesting certificate of the documents
custodian. This attesting certificate verifies that the writing
taken from the file is a true copy and that the custodran of
the file is actmg 1n an official capacity: % -

In Woodworth the words “Asst Mil Pers Off” alone were
insufficient to connote that the s1gner was the custodran of
the file.*° Although the certificate may be signed by an as-
sistant or deputy to the. custodlan, the certlﬁcate must

reflect that he or she is acting in that official capacity. "
The court also noted that error will be found where a certif-
icate is signed ““for” the custodian by an individual ‘Whose
relationship to the document is not ascertainable from the
certificate. %

The method in which the government transcribed the
certificate compounded the error. The words professmg the
authenticity of the copy were not on a separate paper cus-
tomarily affixed to the exhrblt Instead they were stamped
truth of the copy and the separate stamp for the signature
block were juxtapositioned on the documents so as not to.
interfere with the contents of the document, they had no
apparent relationship one to the other. The court noted this
practlce w1th d1sfavor 53

The court was not asked to decrde, nor d1d 1t address,
who is the proper custodian. The Military Rules of Evi-
dence anticipate one custodian and a deputy or an
assistant. % Some government counsel may attempt to in-
troduce records maintained in the same file under the
attestmg 31gnature of dlﬁ'erent mdlvrduals, each’ professmg
to be the official custodian. Also, Junior en11sted personnel
whose custodial relatronshlp to the record may be suspect
have been known to sign as the official custodian. This is
the next questlon for the court to answer, upon preservatlon
of the error in court- martlal proceedlngs

it

‘In Woodworth the m111tary judge admltted the govern-
ment documents over the objection of trial defense
counsel. > The objection preserved the military judge’s er-
ror. for decision by the appellate court. The Army Court of
Military Review, in its turn, has bound the government to
the obligation to properly attest to government records it
seeks to admit before court- martlal Captarn Kathleen A
Vanderboom i

FARY SR S

e

45 United States v. Davenport, 9 M.J. 364, 370 (C.M.A. 1980). Note that these circumstances may be unique to the military, becau‘se dlsclosureof ene’s
name in civilian life is generally regarded as a neutral act. California v. Byers, 402 U.S. 424, 432 (1971). This acknowledged distinction certainly addresses
the Army court’s concern in Harrison and Castillo that the unique demands of military discipline will be overlooked by extending protection to exculpatory
denial. ey

46 United States v. Van Hom, 789 F 2d 1492 (1 1th C1r 1986) Unlted States v. Jackson, 22 M. J 643 (A C M R 1986)
47 United States v. Woodworth, 24 M.J. 544 (A.C.M.R. 1987).
4 The six documents the government sought to admit included three records of pumshment under Artlcle 15, Umform Code of Mllltary Justlce, 10 US.C.

R RN R s e M

and abar to reenlrstment Id at 545
49 Mil. R. Evid. 902(4a). o o , “
30 Woodworth, 24 M.J. at 546. R :
SLMil. R. Evid. 902. I I S e T R g
52 Woodworth, 24 M.J. at 546 n.2.

53 1d. at 546.

54 Mil. R. Evid. 902(4a) analysis. B T Ty
55 Woodworth, 24 MLY. at 545. 7 7 meivomem perion
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anaI Judchary Note.‘

- Lieutenant Colonel Thomas C. Lane D

EETTEE T Mtlztary Judge, Second Judzczal Czrcuzt Fort Gordoh, Georgla

On its face the Rule seems falrly s1mp1e A statement 1sv

not hearsay if “[t]he declarant testifies at the trial or hear-

ing and is subject to cross-examination concerning the
statement, and the statement is . . . consistent with the de-
clarant’s testimony and is offered to rebut an express. or.
»lmplled charge against the declarant of recent fabrication or
improper influence or motive.””! But the analysrs of the,'
Military Rules of Evidence highlights the problem:

On its face, the Rule does not require that the consist-
ent statements offered have been made prior to the
time the i improper influence or motive arose or prior to
"“the alleged recent fabrication. Notwithstanding this, at
least two circuits have read such a requirement into
the rule. United States v. Quinto, 582 F.2d 224 (2d Cir.
1978); United States v. Scholle, 553 F.2d 1109 (Sth Cir.

1977). See also United States v. Dominquez, 604" g

304 (4th Cir. 1979).2

The d1v1s1on among the circuits described in the analysis

still exists, although it has been refined to achieve a greatér

degree of confusion. The positions taken are that: the state-
ment is inadmissible unless it preceded the motive to falsify;
the statement is admissible without regard for when the
motive to falsify arose; and the statement is admissible for
rehabilitative purposes regardless of when motive arose but
perhaps not as substantive evidence. Federal authonty sup-’
ports the third position.* The third position is based on the
rule of completeness and the fact that the evidence is ad-
missible not as substantive evidence but as rehabrhtatrve“
evidence.* Fed. R. Evid. 106 is regarded as the Rule of
Completeness, and implies that where the witness has been’
questioned about'a number of inconsistencies’ inaprior
statement, the whole statement should be admrssrble to re-
but the charge of inconsistency. * s o

What is the military’s position on the proper mterpreta-
tion of the rule? The analysis takes no position. In United
States v. Meyers, ¢ the Court of Military Appeals did not de-
cide the issue, but it is evident from the dissenting opinion

I Mil. R. Evid. ’801"(d)(1)iB')
2Mil. R. Evid. 801(d)(1)(B) anaJysns

3 See United States v. Parodi, 703 F. 2d 768 (4th Cll‘ 1983) United States v. Rubm, 609 F 2d 51 (2d Cir. 1979y (Friendly, J. concurrmg)

4 See Parodi, 703 F.2d at 784. ‘
*Fed. R. Evid. 106. Mil. R. Evid. 106 is identical to the Federal Rule f, ’
618 M.J. 347 (CM.A. 1984).
7Id at 354 (Everett CJ, dlssenting) Umted States v. Qumto,

ent statement is admitted as substantive evrdence, commentators have adopted the restrictive view, logrc dictates this’ v1ew,

consistent with the common law approach. 18 M.J. at 354.

8$. Saltzburg, L. Schinasi & D. Schlueter, Mrhtary Ru]es of Ev1dence Manual 614 (2d ed 1986) [herelnafter Saltzburg]

919 M.J. 988 (A.F.C.M.R. 1985).

1014 at 990; see also United States v. Nelson, 21 M.J. 711 (A.F.C.M.R. 1985).

31 M.T. 535 (N.M.C.M.R. 1985).
12 galtzburg, supra note 8, at 614. -
13 See, e.g., United States v. Parry, 649 F.2d 292 (5th Cir. 1981).

; that Chlef Iudge Everett favors the more'restrictlve int

““ment’in

i e

“pretation enunciated in United States v. Quinto.’ The

authors of the Military Rules of Evidence Manual also favor
the Quinto rationale.® In United States v. Browder, 9 the Air
Force Court of Military Review considered a variant of the
problem in deciding that mere contradiction by another
witness was not. enough to justify evidence of a prior con-
sistent statement. The court’s citation of authorities in
Browder strongly implies that it would follow Chief Judge
Everett’s view on the question of the timing of the state-
ment. ° In Umted States v. Cottriel,!! the court noted that
there was no requirement in the rule that the statement pre-
cede the motive but found that, under the facts presented,
the statement did precede the tainting influence. The weight
of authority in the military then seems to be with the first
position, that is, requiring that the statement precede the
motive to lie. 12

*. Where are the supporters of the second position? The
Fifth Circuit is one—and I am another The Fifth Circuit 8

" Rule that the prior statement precede the
fabricatlon improper influence, or notice to lie.

All of the cases and commentators who favor the first po-
sition, which is the more restrictive view of Rule
801(d)(I)(B) emphas1ze the lack of probatlve va]ue m mere

SRR LTRR

‘has’ been somewhat overstated The ¢ rcuiiistances under
which statements ‘are made may add T probative sxgmﬁcance
to the statements For 1nstance, assume that the defense po-
smon clearly raised by the ev1dence, is that a female t ainee
claimed she had sex w1th her drill sergeant in order to ) im-
press the other trainees and achieve some notoriety. Is it
not relevant that prior to her first descnption of the inci-
dent to a fellow trainee, she swore that trainee to secrecy
and then told the same story she gave on the witness stand?

FhE e eTe &
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And what about cases where the defense establishes a mo- |
tive to fabricate, but the time when the motive arose is

uncertain? Should that not go the the factfinder?

" The decision in United States v. Parodi'* and Judge

Friendly s concurring opinion in United States v. Rubin, 3
in support of position three, establish qulte persuasively
that there are a variety of instances when prior consistent
statements have rehabilitative value and where the policies
behind other Rules, such as Fed. R. Evid. 106, dictate ad-
mission. The biggest problem with adopting the third
position is the implied requirement in cases involving mem-
bers to give a confusing and foolish-sounding instruction
from the bench. If the evidence is received for a limited
purpose, then a limiting instruction should be given. But in
a prior consistent statement situation, the statement is the
same as the witness’ testimony. The military judge would

e

14703 F.2d 768 (4th Cir. 1983),
15609 F.2d 51 (2d Cir. 1979) (Friendly, J., conéurring).

,.thus be in the position of instructing the members that they
‘can’ only consider the statement for a limited purpose, but
the testimony to the same facts is not subject to that
limitation.

There is one other point in favor of a more expansive
view of the rule. The prejudicial impact of such statements
is normally quite low because they merely repeat witness’
testimony. Panel members are, it seems to me, as capable as
lawyers of appreciating the fact that mere repetition of a
statement does not increase its believability. S

Military Rule of Evidence 801(d)(1)(B) should be apphed
as written, without the Quinto gloss. The evidence can still
be tested for relevance and pre]udwe under M111tary Rules’
of Evidence 402 and 403.

” Trj'z;vlvaefense Servjee Notes |

A Defense Counsel’s Guide to Fines

D T T N T A T P R S e i ]

Ma]or Mtchael K. Millard "

Camp Casey Field Oﬁ‘ice,_US Army Trial Defense Serwce B

Inttoductidn

Of all the punishments authorized by the Uniform Code
of Military Justice! and the Manual for Court-Martial,?
the least understood by defense counsel and clients alike is
probably the fine. Because the typical punishment in a mili-
tary court includes confinement, forfeitures, reduction, and
a punitive d1scharge, defense counsel may tend to overlook
a discussion of fines during pretrlal counseling with their
clients. This oversight could result in a claim of ineffective
assistance of counsel.* This article attempts to answer some
of the most frequently asked questlons about ﬁnes

What is a Fine?

Unlike a forfeiture, which deprives the accused of an
amount of expressly stated pay and allowances each month
for a specified period, and is collected from the accused’s

military pay as it accrues,® a fine, “is in the nature of a
judgement.” > A fine creates a debt owed to the government
for the entire amount of money specified in the sentence.$
The accused is immediately liable to the United States after
the fine is ordered executed.’ A fine is not contingent on
the accused’s receipt of pay, and a fine may be collected
from sources other than the accused’s pay.®

For What Offenses Is a Fine an Appropriate Punishment?
Prior to the enactment of the UCMJ, military law specifi-
cally authorized fines as punishment for violations of
certain specified offenses such as frauds against the govern-
ment and improper dealing with captured material.’
Today, the UCMJ does not provide for a fine as punish-
ment for any specific criminal offense. Instead, the punitive

articles generally authorize pumshrnent ‘as a court-martial
may direct,” 1% and leaves to the President the power to set

! Uniform Code of Military Justice, 10 U.S.C. §§ 801-940 (1982) [hereinafter UCMJ].
2 Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 1003 [hereinafter MCM, 1984, and R.C.M,, respectively].

3 4[]t is fair to assume that prior to permitting a defendant to enter a plea of guilty, a qualified defense counsel would have discussed all aspects of p0551b1e
pumshment [mcludmg fines] with his chent » Umted States v. ‘Williams, 18 MJ 186 139 (C.M.A. 1984) (quotmg Umted States v. Martinez, 2 M J. 1123

4R.CM. 1003(b)(2) dJscussmn
SR.C.M. 1003(b)(3) discussion.

Doee ey

6 Dep’t of Defense, Military Pay and Entitlements Manual, para. 70501b (1 Jan. 1967) (C72, 4 Mar. 1983) [heremafter DQOD Pay Manual]

7R.C.M. 1003(b)(3) discussion.
8 United States v. Cuen, 9 C.M.A. 332, 336, 26 C.M.R. 112, 116 (1958)

9 Articles of War 80 and 94 (1920); see United States v. Papenhagen, 29 C.M.R. 890 (A.F.B.R. 1960).

10 yCMT arts. 77-134.

34 JUNE 1987 THE ARMY LAWYER ¢ DA PAM 27-50-174




punishment limits through the Manual.!' Fines are spec1ﬁ-‘
cally authorized, however, for refusal of a civilian witness
to appear or testify at a court-mart1a1 2 and contempt of
court. > : E

“A fine normally should not be adjudged agamst am m- f
ber of the armed forces unless the accused ‘was un_]ustly_

for Courts- Martlal appears to llrmt fines to oﬁ'enses wherea‘
member of the armed forces has been unjustly enriched,

such as larceny, graft, or frauds against the United States.

While this advice is generally followed, the appellate courts
have consistently held this language to be directory ratherv
than mandatory. * Ad_]udged fines have been’ approved by
military appellate courts for such diverse offenses as ab-
sence without leave, ' indecent assault and conduct’
unbecoming an officer, I’ disobedience of anworder to prov-
vide a urine sample, ! drunk driving and fleeing the scene
of an accident, ° use, possession, and transfer of marijua-
na,” and negligent homicide.2! A review of these cases
makes clear that a ﬁne may be a possrble pumshment for
any offense. S

N Who Can Be Punlshed Wlth a Fme? o
The Manual for Courts- Mart1a1 United States, 1951

limited the imposition of a fine on enlisted persons to cases

in which a punitive discharge was also adjudged; 2 howev:~
er, in 1964 the Court of Military Appeals found this to be
an improper limitation on the sentencing powers of courts-

martlal 3 it was deleted from subsequent vers1ons ‘of the
Manual. Today, a fine’ can be ad]udged at any Tevel of

court? against any person subJect to the UCMYJ, to include

civilians subject to military law,?* and instead of or in addi-

tion to a punitive discharge. 2

HUCMY art. 56.

2UCMJ art. 47.

BUCMT art. 48.

14R.C.M. 1003(b)(3) discussion.”

15Cuen, 9 CMLA. at 337 1.5, 26 CM.R. at 117 n.5.

16 United States v. Finlay, 6 M.I. 727 (A.CM.R. 1978).

17 United States v. Parini, 12 M.J. 679 (A’C.MR. 1981)."

18 United States v. Ashley, 48 C.M.R. 102 (AF.CMR.1973), "
19 United States v. Galvan, 9 CM.R. 156 (A.B.R. 1952).

2 United States v. Kehrli, 4 CM.R. 582 (AF.CMR. 1971).

21 United States v. Schultz, 1 C.M.A. 512, 4 CCM.R. 104 (1932)."

22 Manual for Courts-Martial, United States, 1951, para. 127¢c, sect. B.
23 United States v. Landry, 14 C.M.A. 553, 34 C.M.R. 333 (1964).

2 R.C.M. 1003(b)(3).

25R.C.M. 1003(b)(3) discussion.

26 R.C.M. 1003(c)(1)(A)(i).

YUCMJ art. 48.

22UCM]J art. 47.

2 R.C.M. 1003(b)(3); see United States v. Sears, 18 M.J. 190 (C.M.A. 1984).

W0 R.C.M. 1301(d).

31R.C.M. 201(f)(2)(B)(i).

32 R.C.M. 1003(b)(3) (emphasis added).

33 United States v. Harris, 19 M.J. 331 (C.M.A. 1985).

T T WL e

What Iilmlts Are There on the Amount of Fine That May ‘
‘‘‘‘ Be Imposed?

The UCMJ 11m1ts ﬁnes for contempt of court to‘
$10000 27 "and for refusal of & ‘civilian to appear at or to
testify in a court-martial to $500.00.% None of the pumtlve
articles expressly limit the amount of fine that may be im-
posed for a specific oﬂ'ense ’

Spec1a1 and summary éourts- .martial may not ad_]udge
any fine in excess of the total amount of forfeitures that le-
gally could be adjudged. For example, under the current
pay scales, a soldier who has been reduced to pnvate E-1
with a base pay of $65! .00 per month could be fined up to
$438.00 at a summary court-martial, ® and up to $2628.00
at a special court-martial,*! if no forfeitures were adjudged '

It follows then that if the offense charged at a special court-

martial carries a maximum perm1s51ble punlshment of for-
feitures for less than six months, the maximum amount of a
fine that could be’ 1mposed would be correspondmgly
reduced

~The MCM 1984 prov1des “Any court-martlaf may “ad-

‘ Judge a fine instead of forfeitures. General courts-martial

may also adjudge a fine in addition to forfeitures.” %2 A cur-
sory readlng of this prov1s1on might imply that an “either/

”* situation has been created for mfenor courts—if forfeit-
ures are adjudged, then a fine may not also be adjudged in
the same sentence. This mterpretatlon has been rejected by

" the Court of | M111tary Appeals. 3 This | provmon ‘merely cre-

ates, for 1nfer10r ‘courts, what amounts to a set-off s1tuat10nr
whereby “the amount of forfe1tures ad_]udged 11m1ts theA

an accused were sentenced to forfeit two thirds pay per
month for six months (the maximum forfeiture at a special
court-martial), then that accused could not also be lawfully
fined in the same case. On the other hand, a private E-1
sentenced to forfeit $100.00 pay per month for six months
(for a total forfeiture of $600.00) could also be fined up to
$2028 00 The sentence is w1th1n legal llmlts at a spec1al or
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summary court-martial as long as the total dollar amount
of the forfeitures adjudged plus the amount of the fine ad-

that could be adjudged by the court. %’

‘A general court-martial may adjudge a ﬁne in addltlon to
total forfeitures.?® There is'no express limitation on the
amount of fine that may be adjudged in a general court-
martial. 3 The lack of a limitation at a general court-mar-
tial appears to have been tied onglnally to concerns about
allowing courts to recoup unjust enrichment. acquired by
the accused through his criminal pursuits.* A fine will not

be excesswe at a general court-martial if the amount of theﬂ,

enrlchment B

“Attacks on the power of a general eourt-mart1a1 to im-
pose an unlimited fine have thus far proven unsuccessful.
The Army Court of Military Review has rejected argu-
ments that such a practice violates the fifth amendment
prohibition against deprivation of property without due
process of law, and that it constitutes cruel and unusual
pumshment in violation of Article 55, UCMJ % The key is-
sue is not whether unlimited

fine imposed is_excessive and in_violation_of the eighth
amendment to the United. States C 1stitutios

adopted by the Army Court of M111tary Review is that a
“fine must be so excessive and unusual, and so dlspropor-
tionate to the offense commltted as to shock public
sentiment and violate the judgment of reasonable people
concerning what is right and proper under the
circumstances.” *!

- A fine may also be deemed excessive or 1napproprlate
where the sentencing authority bases the amount of the fine
on a collateral matter, such as the cost to the government
of the accused’s education, training, or experience.* De-
fense counsel should object to any evidence offered by the
prosecutor pertaining to the value of collateral matters un-
related to the offense charged, and should object to any
argument that urges the sentencing authority to consider
these matters in determining an appropriate fine.

Recently, another issue has arisen regarding the imposi-
tion of fines in guilty plea general court-martial cases where

34 Id.

iscretion w1th regard to ﬁnesﬁ
at a general court-martial is lawful but whether ‘the spec1ﬁc'

stitution.® The test

total forfeitures are also adjudged. The Court of Military
Appeals’ concern has been whether an accused is denied
possibility of a fine as part of the providence inquiry.* In
United States v. Williams, the court held that
unless the pretrial agreement specifically mentioned
the possibility of a fine or there is other evidence that
the accused was aware that a fine could be 1mposed a
general court-martial may not include’a fine in’ addi-
tion to total forfeitures in a guilty plea case unless the
possibility of a fine has been made known to the ac-
cused during the providence inquiry. “

A clause in the pretrial agreement in Williams that permit-
ted the concerning authority to approve any other lawful
sentence adjudged was not deemed sufficient for this pur-
pose.** In United States v. Shirley, ¢ the pretrial agreement
specifically provided that “‘the convening authority would
approve no fine exceeding the amount of $5000.00,”*" and
the sentence, which included a fine in that amount, was up-
held on appeal notwithstanding that the military judge
failed to discuss the possibility of a fine with the accused.
In United States v. Edwards, ° the military judge specifical-
ly advised the accused that a fine might be adjudged as part
of the sentence; the pretrial agreement, however, not only
failed to mention a fine, but also negated the impact of the
judge’s advice by purporting to encompass every element of
the maximum sentence that the convening authority could
approve. Under the circumstances of that case, the court
perceived a danger that the accused, mlght reasonably
have inferred that the convening authority could not ap-
prove a sentence which included forfeitures and a fine.” %
Clearly, defense counsel should be creative in negotlatmg
and drafting pretrial agreements to assist clients in avoiding
a fine in guilty plea cases at a general court-martial.

How Can a Fine Be Enforced? _v

The Manual provides that

“[i]n order to enforce collection, a fine may be accom- .
panied by a provision in the sentence that, in the event
that the fine is not paid, the person fined shall, in addi-
tion to any period of confinement adjudged, be further

35R.C.M. 1003(b)(3); see Umted States v. McElroy, 3 C.M.A. 606, 14 C.M.R. 24 (1954); United States v. DeAngelis, 3 C.M.A. 298, 12 CM.R. 54 (1953)
36 “Other than the proscriptions of Article 55 UCMLI, 10 U:S.C. § 855, there are no limits on the amount of a fine which may be imposed by a general court-

martial.” United States v. Williams, 18 M.J. 186, 187 (1984).
37'W. Winthrop, Military Law and Precedents 398 (2d ed. reprint 1920).

38 «The amount of the fine was determined by the loss occasioned to the Government. This i 1s an acceptable method of determmmg the amount to be im-

posed.” United States v. McElroy, 3 CM.A. at 613, 14 CM.R. at 31.
39 United States v. Parini, 12 M.J. 679 (A.CM.R. 1981).
04,

41 1d. at 685.

42United States v. Finlay, 6 M.J. 727 (A.C.M.R. 1978).
43 Williams, 18 M.J. at 187.

414, at 189,

45Id. at 187.

4618 M.J. 212 (C.M.A. 1984).

47 1d. at 213.

“1d.

4920 M.J. 439 (C.M.A. 1985).

30 14. at 440.
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-confined until a fixed period considered an equivalent
punishment to the fine has expired.” 5!

If the accused has the resources to pay the fine but f'a1l:’,"tp
do so, then after serving the adjudged confinement the ac-
cused will serve the additional confinement to enforce the/

fine until such time as the fine is paid or the equlvalent con-
finement is served.

The Manual further provides that “[t]he total period of
confinement so adjudged shall not exceed the jurisdictional

limitations of the court-martial.” 5> Thus, at a special court- _

martial, the confinement adJudged plus the confinement to

enforce the fine may not exceed six months. Likewise, at a

general court-martial it would appear that one should look
to the maximum confinement that may be adjudged for the
offense to determine the punitive jurisdictional limitations

of the court. This may not be true, however. In an older

case decided under the Manual for Courts-Martial, U.S.
Army, 1949, the Court of Military Appeals held that an ac-

cused sentenced to five years confinement for larceny (the
punitive jurisdictional limit for that offense) could also be

required to serve an additional two years confinement in the

event the accused failed to pay the imposed fine.>* The the-

ory of the court was that the additional confinement was
not made as pun1shment for the oﬁ'ense, but merely as a

means of coercing the collection of the fine imposed. The

court noted that the accused ‘“‘carries the keys of his prison
in his own pocket.”* This theory was followed in a later

case > based on language in the Manual for Courts-Martlal -

United States, 1969, that was substantially the same

the MCM, 1984. Defense counsel should alert their clients

to the possibility of increased limits of confinement in'the

event the sentence includes a fine and confinement to en-

force the fine.

Military law now allows fines to be executed and thus'

collected, after the initial action of the convemng authori-
ty.5 Additional confinement, however, “may not be
executed for failure to pay a fine if the accused demon-
strates that the accused has made good faith efforts to pay
but cannot because of indigency.” *” This provision pro-
vides fertile ground for a defense counsel to exercise his or
her advocacy skills. From the presentencing stage of the tri-

al through post trial submissions, the defense should create

SLR.C.M. 1003(b)(3).

52 1d.

33 United States v. DeAngelis, 3 C.M.A. 298, 12 CMR, 54 (1953)
54 1d. at 306, 12 CM.R. at 62.

55 United States v. Larson, 45 C.M.R. 894 (N.C.M.R. 1972)
SSUCMJ art. 57(c). '

a record showing the financial condition of the accused,
particularly if the accused has limited financial resources. »
Such a showmg may not only deter the sentencmg ‘authori-

ty from imposing a fine, but may also help induce the

convening authority, the appellate courts, or a clemency
board to remit the fine or the confinement to enforce a fine.
If indigency and a good faith effort to pay are shown, the
confinement to enforce a fine may not be imposed unless
the convening authority determines, ‘‘after giving the ac-
cused notice and opportunity to be heard, that there is no
other punishment adequate to meet the Government’s inter-

‘est in appropriate punishment.” 58

How and When WI.“ a Fine Be Collected?

A fine is due and owing when ordered executed.® Ac-
cordingly, an accused with adequate financial resources
may be required to pay the fine soon after the initial action.
The DOD Pay Manual authorizes fines to be pald in cash

_ by the service member. ® If voluntary payment is not forth-

coming, there are several ways to collect the fme
involuntarily. Fines can be collected from any pay that may
accrue to an enlisted accused (similar to collection of for-
feitures), 5! and from final settlement of pay at the time of
an enlisted accused’s discharge.? Federal law changed in-
1984 and now allows collection of fines from the current
pay. of officers as well as enlisted soldiers;** collection isal-
so authorized from retired pay.® The Debt Collection Act
of 198265 allows collection by set-off from federal payments
due to the accused, such as income tax refunds, civilian pay
as a federal employee, and payments for damage to house-
hold goods. Discharged soldiers who are not receiving
federal funds may find collection of their fines pursued
under the Federal Claims Collection Act.% Clients should
be advised that because a fine is a debt to the government,
they may expect to encounter the full range of debt collec-
tion actions. ¢

: Conclusnon

The broad mterpretatlon the mllltary courts have hlStOI‘]-
cally applied to the language pertaining to fines in the
Manual for Courts-Martial has removed many seemingly

~apparent restrictions on the 1mposmon of fines. A thorough

famlllanty w1th the apphcable cases is needed to ensure that

STR.C.M. 1113(d)(3); see Tata v. Short, 401 U.S. 395 (1971); Williams v. Ilkinois, 399 Us. 235 (1970)

BR.CM. 1113(d)(3).
¥ R.C.M. 1003(b)(3) discussion.
€ DOD Pay Manual, para. 70501b(1).

6l7d. at para. 70501b(2); see also para. 70507b(1), which provides that fines may not be collected from the current pay if prior deductions exceed two-thirds

of the members’ pay for any month.

%2 1d. at para. 70501b(3).

6337 U.S.C. § 1007(c) (Supp. III 1985).
85 U.S.C. § 5514 (1982).

6531 U.S.C. §§ 3701-3719 (1982).

%31 U.S.C. §3711 (1982).

7 “In order to satisfy this debt [a fine], the Govemment may bring sult in the same marmer as 1t would to collect any other debt due and owmg the "United

States.” United States v. Cuen, 9 C.M.A. 332, 336, 26 C.M.R. 112, 116 (1958).
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defense counsel w1ll not m1s1nterpret the language in the

sel should become familiar w1th the legal and

administrative consequences of fines and should ensure that
their clients are fully apprised of the possibility that a fine

and additional confinement to enforce payment of the fine

may be imposed as part of the sentence in a court-martial.
If a client lacks the financial resources to pay a fine, defense
counsel should strive to build the record s]gowmg the cli-
ent’s financial mabﬂlty to pay ‘a fine in ‘order to increase the
likelihood that &' fine will not be ad_]udged or later w111 be "
remltted

e T BB g M s Ay R L  MEr

<. Captain Michael J. Barren
Fort Ord Branch Oﬁ?ce, USs. Army Trzal Defense Serwce ’

‘Defense’ counsel routinely represent soldiers in adminis-
trative elimination boards authorized by Army Regulation
635-200.! A common ground for separation is chapter 14,

Separation For Misconduct; specifically, paragraph 14—12d \

for abuse of 111egal drugs. ?

The Army’s general pohcy on the use of drugs is clear ,

the use of illegal drugs is incompatible with military service
and their abuse cannot be tolerated.® Effective analysis by
defense counsel must go further than this simplistic conclu-
sion, however. Upon further inquiry, the Army’s policy on
drugs is not so crystal clear. Combining the policy embod-
ied in AR 600-85, AR 635-200, and Department of
Defense Directive No. 1010.1,4 it is clear that the Army
has adopted a discretionary case-by-case approach rather
than a standard platform. Defense counsel must take an ac-
tive role in educating commanders and members who sit on

administrative separation boards, for their interpretation of-
the relevant regulatory factors:is of vital 1mportance to the:

decision to separate or retain the soldier.

A good starting point is AR 635-200, paragraph 14-12,
which governs separation for misconduct and sets forth the
basic policy on separation for drugs. The most common
cases for administrative separation under Chapter 14 are
simple possession of marijuana or those based upon positive
urinalysis tests.* The reason for this is both common sense
disposition of offenses, and the exclusionary language that’
prefaces AR 635-200, paragraph 14-12d. Common sense

' WhatIsthe Army’s Policy on Drugs?

B B T - TR P R R R RN BRI

dlctates that the more serious drug oﬁ'enses, ie., dlstnbu-
tion, possession of large amounts of drugs, or offenses
involving drugs other than marijuana, may be handled by
courts-martial. Also, the prefatory language of paragraph
14-12d excludes drug cases that will be handled by courts-
martial, civilian courts, or administrative separation under
AR 635-200, chapter 9 for rehabilitative failure. Practically
speaking, this excludes all cases except detéction of use by
unna1y51s and sunple possess1on of small amounts of drugs

Paragraph 14-12d states that soldlers in grades E-5 to
E-9 will be “processed for separation” upon discovery of
one drug offense, and soldiers in all grades must be

processed for separation” after discovery of a second of-
fense. ¢ Often, commanders and the board members ‘express
an inflexible view on separation once a soldier falls within_
one of the abpve_ listed categories. Typically, board mem-_
bers and commanders believe Army policy, which they
must support, mandates separation of the soldier. Such a
view ignores the express language of the regulation.
“Processed for separation” requires that “separation action”
will be initiated and processed through the chain of com-
mand to the separation authority for appropriate action.””
This gives the separation authority wide discretion to dis-
pose of cases by alternate means other than by an
administrative separation board.® The separation authority
is not locked into convening a board,® nor must every sol-
dier be automatically discharged aftér two drug offenses or
E-5s to E-9s after one drug offense. If such were the

| Dep’t of Army, Reg. No. 635-200, Personnel Separation—Enlisted Personnel (5 July 1984) [hereinafter AR 635-200 (C8 1987)].

2 AR 635-200, paragraph 14-12d deals specifically with abuse of illegal drugs, and states that the reason for all separations authorized by paragraph 14-12d
will be “misconduct-abuse of illegal drugs,” The separation action will be processed under paragraph 14-12a, b, or c, although normally it will be based
upon commission of a serious offense.

3Dep’t of Army Reg No. 600-85, Personnel-General—Alcohol and Drug Abuse Prevention and Control Program, para 1-92 (3 Nov. 1986) [heremaﬂer
AR 600-85].

4Dep’t of Defense Directive No, 1010.1, Drug Abuse Testmg Progra.m (Dec 26 1984) [heremafter DOD Dir. 1010 1]

3 Fort Ord Trial Defense Service records for FY 86 reveal a total of 64 chapter 14 boards, of which 51 boards were premised on drug offenses under Article

112a of the Uniform Code of Military Justice, 10 U.S.C. § 112a (1982) [hereinafter UCMIJ]. Statistics for FY 85 show a total of 136 chapter 14 boards at
Fort Ord, of which 111 involved drug offenses under Art 112a. The overwhelming majority of drug cases were based on drug use detected by urinalysis.
6 AR 635-200, para. 14-12d. RS - e )
"Id.

8 The separation authority’s options are set out in paragraph 14-17. The separation authority may direct reassignment of the soldier, or return the case to its
originator for disposition by other means, or refer the case to the appropriate separation authority to determine whether the soldier should be separated for
another reason, or direct retention of the soldier, or approve a suspended discharge.

9 There are situations where the soldier has a right to an administrative board. For example, a soldier with a total of six years active and/or reserve service is
entitled to a board pursuant to AR 635-200, paragraph 2-2d. Irrespective of time in service, a soldier is entitled to a board pursuant to AR 635-200, para-
graph 3-7c(4) if he or she has been notified that the least favorable characterization of service he or she could receive is under other than honorable

conditions. In either of these cases, the soldier could request a board and the Separation authority - would have fo' converie a board of officers: If the s separatlon
authority decided to retain the soldier instead of convening a board, it is assumed the soldier would not protest the decision.
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Army’s policy, the regulation would expressly state so with-
out allowing discretion. Instead, the separation authority
may initially make alternate disposition,® or convene a
board of officers to ‘obtain the recommendation of a board
before taking final action. I the separatlon authority con-
venes a board of officers, he or she cannot subsequently

impose a more sévére dction than that tecommended by the

board. 't

In order to determine the impact of the general policy on

separation for involvement wrth drugs, a distinction must

be made between drug ‘‘use” and “‘abuse.” Paragraph
14-12d prescribes separation based on “abuse of illegal
drugs.” Defense counsel should argue the distinction be-
tween use and abuse involves rehabilitation potential. This
is recognized not only in AR 635-200, but in the broad
Army policy concerning use of drugs embodied AR 600-85
and the Alcohol and Drug Abuse Preventlon and Control_
Program (ADAPCP), 2

Paragraph 142, entitled “policy,” spec1ﬁcally empha—y

sizes’ the importance of rehabilitation potential in

separations for misconduct. It states that a soldler should
not be separated for misconduct unless it’is “clearly estab-
lished” that rehabilitation is 1mpract1cable the soldier is
not amenable to rehabilitation, or despite attempts at reha-
bilitation, further efforts are unlikely to succeed.!?
Although the general standard of proof is by a preponder-
ance of evidence* defense counsel should argue that the
government must meet a higher standard (clearly estab-
lished), similar to clear and convincing evidence, with
respect to rehabilitation under chapter 14. !5

Paragraph 1-17 provides guidance apphcable to all d-

ministrative separations under AR 635-200. Rehabilitative

potential is repeatedly emphasized, and should be consid-

ered both before initiation of separation proceedmgs 16 and

durmg processing. 7 This requirement is mdependent of

and in addition to the counseling and rehabilitative require-
ments of paragraph 1-18, which are applicable for only a
limited number of reasons for separation.’® Thus, the im-

mediate commander should consider rehabllltatlon before

l[’See‘ supra note 8.
1 AR 635-200, paras. 24, 2-6d.

initiating separation and in forwarding his or her recom-
mendation; the intermediate commanders should consider
rehabilitation when forwarding their recommendation; the
separatlon authorrty should consider rehabilitation when
convening a board; the board members should consider re-
habilitation when making their recommendation; and the
separation authorlty should consider rehabilitation when
taking final action.

Many commanders have coined language!® for recom-
mendations that they use in all cases, making the
administrative forwarding of chapter 14s a “rubber stamp”
exercise. Many immediate commanders interpret the “proc-
ess for separation” language as mandating that they
forward a personal recommerndation for separation. Some-
times these same commanders then testify for the soldier at
the administrative board hearing and recommend retention
due to the soldier’s overall exceptional prior duty perfor-
mance and ‘military service, and potential for rehabilitation.
Not only is this uneconomical and inefficient, but it also ig-
nores the provisions of AR 635-200 designed to prevent
this situation from occurring. The immediate commander is
required to forward a report to be considered by intermedi-
ate commanders and the separation authority.? Included
in this report is, inter alia, the determination by the imme-
diate commander whether separation of the soldier is in the
best interest of the Army, a description of rehabilitative at-
tempts, and a statement indicating why the commander
does not consider it feasible or appropriate to drspose of the
matter by alternate means. Paragraph 14-12d requires only
that the soldier be processed for separation; it does not
mandate separation or recommendations of separation by
manders and intermediate commanders. If the immedi-
ate commander believes that the soldier has rehabilitative
potential or that separation is not in the best interests of the
Army, the commander should so indicate by recom-
mending retention?! and then forwarding his or her
recommendation so that the soldier can complete the sepa-
ration process. This will provide adequate information for
the intermediate commanders to consider in making their

recomme‘ndatlons, which” m turn w111 ass1st the separatron‘

SR 5 i st i S

N

12 AR 635-200, paragraphs 1-17 and 14-2 specrﬁcally emphasrze the 1mportance of conmdenng rehablhtatlon AR 600—85 paragraphs 1 6 1—7 1—9 3-7d
4-5, 4-11, and 4-26 also recognize the importance of rehabilitation and specifically set forth various points in time where rehabllltatlon is to be considered in

the separation process.

13 AR 635-200; para. 14-2."

141d. at para, 2-12a.

15 See also AR 635-200, para 2—1b(1)
16 Id at para. 1- 170 and ¢

1714 at para. 1-17b and d(5).

3

18 Paragraph 1-18a by its’ own terms is mandatory for separatlons based on one of 'the following reasons: 1nab1.l1ty to perform prescnbed duties due to
parenthood (para. 5-8); personality disorder (para. 5-13); entry level performance and conduct (chapter 11); unsatisfactory performance (chapter 13); and

minor disciplinary infractions or a pattern of misconduct (para. 14~12a and b).

19 For example:

“I recommend that X be eliminated from the service under the provisions set forth in Chapter 14-12¢, AR 635-200, for use of illegal drugs.”
“Request that any further counseling or rehabilitation requirements be waived.”

“Forwarded for review.”

2 AR 635-200, para. 14-15. This paragraph then refers the commander to AR 635-200, para. 13-7 for guidance.

21 This can be inserted in the immediate commander’s report; more typically it is included as part of the transmittal forwarded to superior commanders.
Immediate and intermediate commanders are now permitted by paragraph 14-12d to make a recommendation as to characterization of discharge. Previous-
ly, commanders could only recommend separation or retention, and were prohibited from makmg a further recommendation as to type of discharge. This
may be helpful in avoiding an other than honorable discharge in casés where the commander is unwilling to recommend retention, but does not believe the
soldier deserves a discharge under other than honorable conditions. In such a case, 2 commander could recommend discharge under honorable conditions or
an honorable discharge.
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authority in disposing of the case based upon an accirate
picture of the respondent. All Army decision-making
processes are designed to provide the commander with ac-
curate information upon which to make a decision. This
process is no dlﬁ‘erent The forwarding recommendations
must be accurate or they aré counter-productlve and the
subordinate commander providing them is misleading his
or her superiors. There may well be cases that are processed
through the chain of command with one or more recom-
mendations for, retention, and the separatlon authorlty may
determine it unnecessary to convene an administrative elim-

ination board. Defense counsel should educate. commanders'

in order to derall future cases before the separatron train
gets out of control and results in an unjust or unintended
result. Why discharge a soldier contrary to the best inter-
ests of the Army?

Some commanders may be reluctant to recommend re-;
tention for fear that the unit _may perceive that the soldrer is
going unpumshed Because in most cases the soldi

ready received, non-_]udrclal pumshment or other adve
administrative action, it is persuasive to emphasize this and
suggest that subsequent administrative separatlon i8 in ef-
fect double punishment of the soldier. :

Corroboratmg the importance of rehablhtatlon in mter-
preting the Army’s general stance on' drug use is ADAPCP,
embodied in AR 600-85. One of the main policy objectives
of the drug unnalysrs testing program is early identification
of drug users to provide for rehabilitation, counselmg, ot
medical treatment.? The other main purpose is to assist
commanders in mamtammg security, good order, and disci-
pline. These two_main policy objectives must be balanced
agamst each other. The objectives are not mutually exclu-
sive, but rather, complementary ‘Early identification and
treatment assist in maintaining security. Punitive action in
response to identification not only maintains good order
and discipline, but prov1des specrﬁc deterrence and._ assists.
in rehabilitating the individual.  The goal of rehab1htat1on
is to achieve the earliest return to 11 effective duty.? Re-
habilitation efforts are genera.lly “short term and’ conducted
in the military environment to which the soldier must

adapt. 2 If the soldier fails to adapt, he or she is processed
for separatlon ..

When a soldler has a posrtlve urlnalysrs test result he or
she must be referred to ADAPCP.? 1t is only after the ini-
tial screening at ADAPCP ‘that the commander should
consider administrative separatlon, and then only’ 1f the sol
dier either does not desire to be rehabilitated, or, based on
his or her overall record, does not have the potential for
further service.?® If the commander believes the soldier
warrants retention notwithstanding the posmve test result
the soldier will be afforded an opportunity for rehabilita-
tion.” ADAPCP consists of three tracks, the most serious
and comprehenswe of which'is residential treatment. There
also exists a limited use policy, * -which restricts the use of
certdin evidence of drug use, the objective of which is to fa-
cilitate identification, treatment, and rehabilitation. The
Army would not develop and maintain such programs if it
harbored a policy of automatically separating soldiers when
they have either one or two positive tests. The enormous
monetary cost of raising and maintaining an Army of vol-
unteers precludes such a policy. Rather, persons in
leadership positions must take a long, hard look at their
units in an effort to reduce non-ETS I losses by only separat-
ing those soldiers who' demonstrate no potentlal for
rehablhtatlon 3

Often the most dllﬁcult cases 1nvolve noncommrssroned
officers in the grades E-5 to E-9. ‘AR 635—200 requires
these soldiers to be processed for separation upon discovery
of a single drug offense. The legitimate policy basis for their
more stringent treatment is that by virtue of using drugs,
these soldiers have “violated the special trust and confi-
dence the Army has placed in them” as leaders. 2 It is
these same soldiers who generally have excellent’ service
records extending over a number of years, however, and
who are most amenable to rehabllltatron kThese are sold1ers
in whom the Army has made a subs_tanti/al e Ent, an
they are not as gasily replaced as junior enlisted soldlers
with minimal prior periods of service. If indeed an : 1solated
1nc1dent has “little probative value in de ng whether
admmlstratlve separation should be effected,” % "these are
soldlers who deserve a second opportumty Are these

o

NS e N

22 AR 600-85, paragraph 10-2 lists seven purposes of btochemlcal testing for controlled substances: to determine a soldier’s fitniess for duty and the need for
counseling, rehabilitation, or other medical treatment; to determine the presence of controlled substances in a soldier’s urine or blood content during partici-
pation in the ADAPCP; to gather evidence to be used in actions under the UCMI; to gather evidence to be used in adminisrative actions; to determine the
presence of controlled substance in a soldier’s urine or blood content for a vahd medical purpose; to determine the presence of controlled substance in the
urine (of) soldiers or the blood alcohol content during inspections; and to serve as a safeguard at social gatherings where alcoholic beverages are served to
individuals who might otherwise not realize how much alcohol they have consumed. AR 600-85, paragraph 1-8 lists eight objectives of ADAPCP: to pre-
vent alcohol and other drug abuse; to identify alcohol and other drug abuses as early as possible; to restore both military and civilian employee alcohol and
other drug abusers as early as possible; to provide for program evaluation and research; to ensure that effective alcohol and drug abuse prevention education
is provided at all levels. This education must be included in all three tracks of rehabilitation as a necessary part of ADAPCP and as required of DOD; to
ensure that adequate resources and facilities are provided to successfully and effectively accomplish the ADAPCP mission; to ensure that all ml.htary and
civilian personnel assigned to ADAPCP staffs are appropriately trained and experienced to effectively accomplish their mission; and to achieve maximum
productivity, reduced absenteeism and attrition among DA civilian employees by preventing and controlling abuse of alcohol and other drugs.

2 AR 600-85, para. 1-9h.

2% Id. para. 4-5a.

25 1d. para. 1-9i.

26 14, paras. 4-2a and 4-26.

27Id. para. 3-7b.

28 I4. paras. 1-9a, 3-7d, 4-26.

2 Id. para. 1-9a.

%0 1d. chapter 6, section II. R

3 Dep’t of Army Letter, Chief of Staff, subject: Leadershrp Apphed to Manmng the Army, 16 Feb. 1985
2AR 600-85, para. 1-11c.

3 AR 635-200, para. 1-17d(6)(e).
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soldiers drug “abusers” or just one-time drug ‘“‘users”?
Commanders should take a long, hard look at these
soldiers’ overall records and potential for rehablhtatlon,

and then evaluate this in light of the Army’s policy against

the abuse of drugs.

“The use of 1llega1 drugs in the military environment
presents an unique problem. Obvrously, abuse of drugs is
incompatible with military service. Raising, trammg ‘and
maintaining an all-volunteer' Army is expensive in' terms of
both time and money, however: For this reason, the Army
does not maintain a policy of automatically discharging a
soldier who simply uses drugs on a one ‘or two time basis.
Rather, the Army has opted for a discretionary approach
after consideration of a number of factors. This discretion-
ary approach is always subject to individual interpretation.
ADAPCP appears theoretically in conflict with the policy

it S

R R e

embodied in AR 635-200, chapter 14, concerning adminis-
trative separation of drug abusers. Not only are ADAPCP
and Chapter 14 conflicting, but portions of AR 635-200,
chapter 1 are 1ncons1stent with chapter 14 regarding separa-
tlon/retentlon of drug users. In practice, commanders faced
with these apparent conflicts interpret the policy on their
own or just establish their own personal policy. Absent a
clear indication to the contrary from the Department of the
Army, this often results in a hard-line, universal, automatic
separation regardless of the soldier’s prior record and po-
tential for rehabilitation. Defense counsel must be familiar
with the regulations and be prepared to educate and per-
suade commanders to adopt this discretionary, case-by-case
approach to administrative separatrons based on abuse of
drugs : '

PRy o DR

First Quarter}Fiscaleear 1987; October-December 1986

) k' ArmyW|de e

) Europe L kmlf':acif'ic

GCM ‘ 050 (1:99) U041 (1.63) 070 (230) "T85 T2

BCDSPCM 0.38.: (1.50) 034~ (1.34) 051 (203 031

SPCM 0.08 (0.32) 009 (0.35) 008 (0.32) 002 (0.07)

SCM . . 030 (1.20) 0.29 " (1.17) 039 (156) 009 (087). 020
NJP 2692 (107.66) 2672 (106.88) 2034 (117.36) 3686 (10745 ' 1814

Note: Flgures in parentheses are the annualized rate per thou

In a recent case, Black Hzlls Power &_nght Co 2
Weinberger, 808 F.2d 665 (8th Cir. 1987), the U.S
Appeals for the Eighth Circuit affirmed a memorandum,
opinion of the U.S. District Court for the District of South
Dakota, Civ. 85-5031 (D.S.D. Oct. 16, 1985) "The court re-
lied in part on the supremacy clause in noting that
contractmg officers have some leeway in’ obtammg utility
services vis-a-vis franchised utility companies. The decision
further amplifies and explalns supremacy ‘considerations
previously considered in various contexts.

Contract Law Note |

Proposed ‘Changes to GAO’“s Bid Protest Regulatlons

The General Accountlng Office (GAO) has proposed
amendments to its bid protest regulations. While only a
proposal at this time, the changes are worth noting because
the final rules are likely to closely resemble this proposal.
The amendments “refine the regulations following more
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Federal supremacy has long been recogmzed in other fed-
eral procurement areas such as: transportation, United
States v. Georgia Public Service Commission, 371 U.S. 285
(1963); bu].ldmg construction, Leslie Miller, Inc., y. Arkan-
sas, 352 U.S. 187 (1956); and milk regulated as to pnce by a
state, Paul v. United States, 371 U.S. 245 (1963) “These
cases have spec1a1 reIevance today and must be considered

than 22 months expenenced by the Genera.l Accountlng Of-
fice under the Competltlon in Contracting Act of 1984 (31
U.S.C. 3551-3556).” 52"Fed. Reg. 9964 (1987) (to be codi-
fied at 4 C.F.R. Part 21) (proposed March 26, 1987). In
fact, the proposed rule changes help to make GAO a more
attractive forum for award protests disappointed bidders or
oﬁ'erors A few of the mote s1gmﬁcant changes follow

i St s T s




Section 21.1(f) [all references are to 4 C.F.R.] will be
amended to limit the circumstances unider which GAO will
dismiss a protest for a protestor’s failure to furnish a copy
of the protest to the contracting officer (or des1gnated loca-
tion) within one day of filing. Under the amended rules, the
protest will not be dismissed if the contracting officer has
actual knowledge of the basis of the protest or the agency is
not otherwise prejudiced by the protestor’s noncompliance.
The present rule allows dismissal for any failure by the pro-
testor to comply with the requirement without references to
any harm suffered by the government. It should be noted
that GAO has not been strictly enforcing the current rule in
any event, so this change would conform the rule to actual
practice. '

Section 21.3 is amended to expand the scope of discovery
available to protesters. It will permit a protester, within five

.days of filing the protest, to make a written request for doc- .

uments it regards as relevant to the protest issues raised
(§ 21.3(c)). The agency must then provide copies, unless re-
leasing the documents would give the protester a

competitive advantage or the protester would not otherwise =

be authorized by law to receive the documents (§ 21. 3(d))
If GAO determines documents to be wrongfully withheld,
it may itself provide the documents (to the extent of GAO’s
authority to do so) or may draw an inference regarding the
content of the withheld document unfavorable to the con-
tracting agency (§ 21.3(h)). '

A new section 21,5 is added to provide a different, more
formal conference designed to resolve factual disputes. A
fact finding conference may be held, at the sole discretion of
GAO, when necessary to resolve a specific factual dispute
that GAO cannot otherwise resolve on the written record.
At the conference, witnesses will testify under oath and
each party will have the opportunity to question opposing
witnesses. A record of the proceedings will be made and the
parties will have the opportunity to comment on -matters
raised in the conference. Findings of fact will be a part of
the protest decision. If a party refuses to attend a confer-
ence or a witness fails to answer a question, GAO may
draw an inference unfavorable to that party or witness.

Finally, section 21.3(¢), which set a very rigid standard
for awarding the protester the costs of pursuing the protest
or bid preparation costs, will be deleted. Such costs have
been allowed only when the agency had unreasonably ex-
cluded the successful protester from the procurement.
Under the proposed rules, that standard will no longer be
applied and whether to award such costs will be decided on
a case-by-case basis.

As noted above, the overall effect of these changes is to
make GAO a more attractive forum for unsuccessful offer-
ors. Protesters no longer face automatic dismissal for failing
to comply with the one day notice rule. They have a greater

opportunity for discovery and will have an easier time

meeting their burden of proof when given the opportunity
for a fact finding hearing. Also, if they prevail, they are
presented with a greater chance of obtaining bid' prepara-
tion costs and the costs of pursuing the protest as a remedy.

While the effect of these proposed amendments will be
advantageous for the protester, the converse is true for gov-
ernment counsel, The requirement to respond to the
requests for documents and the need to prepare for an ap-
pear at the conferences adds to the burden of defending
GAO protests. The overall impact will not be known for

'some time, but we must certainly be prepared to dedicate

more time to defending protests once these rules become fi-
nal. Watch this space for a follow-up report on the final
rules and their anticipated impact. Major Post.

Legal Assistance Items

. The following articles include both those geared to legal
assrstance officers and those des1gned to alert soldiers to le-
gal assistance problems fludge advocates are encouraged to
adapt appropriate articles for inclusion in local post publi-
cations and.to forward any or1g1na1 articles to The Judge
Advocate General 'S School Army, JAGS- ADA -LA,
Charlottesville, VA 22903 1781, for poss1b1e pubhcatlon in
The Army Lawyer.

Consumer Law Notes

Wyoming Covers Telephonic Solicitation Within
“Home Sales”

Effective 22 May 1987, the Wyoming Consumer Protec-
tion Act will be amended to include telephonic solicitations
within the definition of “home solicitation sales” regulated
by Wyo. Stat. §40—12-104 Although legal assistance of-
ficers will not often see clients who have made recent

- “home” purchases in Wyoming, a review of the Wyoming

“home sales’” provision' indicates the possible distinctions
between state and federal law to which legal assistance of-
ficers should remain alert.

Under the revised Wyommg statute, “home sohcltatlon
sales” will include: :

[T]he sale or lease of ‘merchandise,’ other than farm' E
equipment, for cash when the cash sales price, whether
under a single sale or multiple sales, exceeds twenty-
.five ($25) and in which the seller or a person acting for
him engages in a personal solicitation of the sale at the

. residence of the buyer and the buyer’s agreement or of-
fer to purchase is there given to the seller or a person
acting for him. A personal solicitation of a sale at the
residence of the buyer includes contact with the buyer

~ in person or by telephone. -

¥ lBuyers covered by this provision_may cancel the home
sale until midnight of the third business day after the day

on wh1ch, the buyer signs the_agreement or offer to
purchase, but the seller may retain as a cancellation fee up

 to five percent of the cash price not to exceed the amount of

any required cash down payment (the buyer is not obligated
to pay a cancellation fee if the seller fails to comply with an
obligation imposed by this provision or if the sale is voided
on a basis independent of this right to cancel). Private rem-
edies, including actual damages and attorneys’ fees, are
available to plaintiffs who prevail in court actions alleging

““uncured unlawful deceptive trades practices” (including

violations of the “home sales” provision) under Wyo. Stat.
§ 40-12-108.

The protections and remedies available under the Wyo-
ming “home solicitation” statute differ significantly from
those provided by the federal trade practices rule that pro-
vides a “cooling-off period for door-to-door sales” (16
C.F.R. Part 429). Similar to the Wyoming statute, the fed-
eral rule permits rescission of a “home sale” contract up to
midnight of the third business day following the day of the
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sale with respect to goods or services with a purchase price
of $25 or more.

In addition to the protections provided by the Wyoming
statute, however, the federal rule protects the buyer: even if
the payment was not made in cash (the Wyoming statute
requlres that the payment be in cash); if the transaction oc-
curred “at a place other than the place of business of the
seller” (the Wyoming statute protects the buyer only if the
transaction occurs at the buyer’s residence); and against
any penalty for cancellation regardless of the buyer’s reason
for cancellation (the Wyoming statute permits the seller to
charge a cancellation fee under some circumstances). -

~ The Wyommg statute is, however, more protectlve than
'the federal rule in the following respects: it covers telephon-
ic solicitations, which are not covered by the federal rule;
and it provides private remedies as well as enforcement by
the Wyoming' attorney general . o e

While most state statutes do not currently mclude tele—
phonic solicitations within the definition of ‘*home
solicitations,” there appears to be a trend toward such cov-
erage (see, e.g., The Army Lawyer, Aug 1986, at 77,
dtscussmg coverage of telephonic solicitations in the Virgin-
ia Home Solicitations Act). In addition, there may also be a
trend toward miore effective enforcement schemes. Virginia,
for example, recently added “teeth” to the state “home so-
licitations™ provision by adding a clause that renders any
violation of the home sales rule a prohibited practice sub-
ject to the enforcement provisions of the state’s consumer
protection act. See Va. Code Ann. § 59. 1-21.7:1, approved
26 March 1987 effective 1 July 1987.

In Ilght of the substant1al dlﬁ‘erences between state and
federal law and the apparent trend toward greater coverage
and increased penalties for violations of state home sales
provmons legal assistance officers Who encounter problems
in this dynamic area should analyze the client’s coverage
and remedies under state consumer protection statutes as
‘well as under federal and state home sales provisions.
Major Hayn.

Regulanon of Credit Services

" State leglslatures are respondlng to the mcreasmg num-
ber of “credit repair” and “credit procurement” companies
-that promise to “repair” poor credit ratings or obtain credit
for those who would otherwise be unable to do so. (Such a

“credit procurement” company was ecently subjected to a

_temporary restrammg order in Orego See Army Lawyer
March 1987, at 52). :

Effective 1 July 1987, ‘aﬁéfé‘tic’;ﬁ“bf"a credit repair MSeryice ;

will be a misdemeanor under the Georgia statute relating to
fraud. Under that provision, a ‘credit repair services organi-
zatlon is a person or organization that,

w1th respect to an extension of credlt to a buyer by .
others, sells, provides, or performs, ‘or represefits that
he can or will sell, provide, or perform, in return for
the payment of money or other valuable consideration -
any of the following services: (a) improving a buyer s
credit record, history, or rating; (b) obtaining an exten-
sion of credit for a buyer; or (c) providing adyice or.
assistance to a buyer with regard to either of the above.

Arkansas has also regulated this’ conduct enactmg the
Credit Services Organization Act, effective 20 July 1987,

“tion, the Act provrdes

Montgomery County fi

which prohibits credit services organizations from charging
or receiving any consideration or money prior to full and
complete performance of the services offered unless the or-
ganization has obtained a surety bond of $10,000 and

‘established a trust account at a federally insured bank or

savings-and loan association located in the state. In addi-
t ‘such orgamzatrons ‘may not
charge or receive any morney solely for referral of the buyer
to a retail seller who will or may extend credit to the buyer
if the credit is upon substantially the same terms as avail-
able to the general public. Violation of this Act constitutes
a Class A misdemeanor and buyers who prove violations of
the Act may recover actual damages, punitive damages,
court costs, and reasonable attomeys fees Ma]or Hayn

“Bloomy’ ” Boo Boo

- Bloomingdale’s department store has entered into a set-
tlement agreement with the Montgomery County Office of
Consumer Affairs in Maryland regarding the store’s adver-

tising of sale items that allegedly did not represent genuine

price reductions. Under the terms of the agreement, Bloom-
1ngda1e s advertisements w111 not compare the current price
of an item with a former price unless there were substantial
sales of the item at the former price or the item was offered
for sale at the former price for a reasonably substantial peri-
od of time. In addrtlon, ‘the store has agreed to have on
hand a sufficient quantity of advertlsed sale merchandise to
meet reasonably anticipated demand Pursuant to the agree-

"ment, Bloomingdale’s has pald $2 500 to Montgomery
County '

Welght Loss Centers and Health Clubs

The Montgomery County Office of Consumer Affairs in
Maryland and the Physician’s Weight Loss Center have en-
tered -an ‘agreement that requires the Center to modify its
advert1sements to delete the term “physician™ unless it dis-

: .r-p,fi_g'f{i,n _

‘closes that Phys1c1an Welght foss Centers are not owned or

operated by physicians. The Center also agreed not to de-
scribe the program as quick, easy, or fast, and to avoid the
use of testimonials in its ads unless they are accompamed
by a statement that welght loss varies with mdmduals Pur-
suant to the agreement, the Center w111 pay $4,000 to
er ed

“The New Mexico attorney ‘general has recently obtamed
a 32-count indictment against William Richard Smith,
Randy Gantt, and Johnny Cassady, ‘who are charged with
defraudlng consumers into purchasing Spa Lady member-

“ships for a club that opened in February 1986 and closed in

early April 1986, after the easrly portable eqmpment had
been removed from the business. Smith has also been linked
to Spa Lady health clubs in Abrlene, Houston, and Conroe,
Texas, and in Georgia.

- Estate Planmng Note

The followmg ‘article was prepared by Captam Peter J.
Barbaro Lega.l» Assrstance Officer, Fort Bliss, Texas.

* Practical Tips on Wills and Estate Admlmstratlon o

‘Bl Paso, Texas has a mzeable retlred m111tary populatlon,
resultmg ina potent1a1 chent pool for the Legal Asslstance
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Office at Fort Bliss of about 100,000 people. As a conse-
quence, it does extensive work in the area of w1lls and
estates.

As part of the initial will interview and durrng the will
execution session, attorneys give advrce concermng the
proper care and review of the will. Often however, the cli-

, '11 vsrde as business
completed without giving it a second thought. "7

At the Fort Bliss Legal Assistance Office we have drafted
a handout as part of the complete will package The form
drscusses the following topics: '

1. how to handle and safeguard the newly-executed
will to maximize chances of subsequent admission to
probate;

2. what to do with a revoked will;

3. the various important functions served by letters -
of instruction to fiduciaries; and

4. when to have a wrll reviewed.

The form is not offered as a substitute for complete and
professional counsel on matters of wills and estate adminis-
tration, but is intended to serve as a reference and mernory
device for the chent The form appears below o

Practlcal Tlps Concernmg Wills and Estate
Administration

L Handlmg the Executed will .

Do not mark, write on, unstaple, staple documents to, tear, or do any-
thing that can be looked upon as tampering with your new will, Such
actions can act to void the will and be grounds for denial of admission to
probate (proof upon your death that the document is your true and valid
Last Will and Testament).

When makmg photocopies of your will, carefully and neatly fold back
each page, copy the page, and continue on through completion.

2. Safeguarding the Executed Will

Upon receipt of the newly-executed Will, safeguard it in a fireproof box
or container, either at your living quarters or in a safe deposit box at a fi-
nancial mstrtutron _Generally, destruction of a will by fire or otherwise
raises the issues of whether the will was mtentronally revoked or whether
it existed at all in the first place. :

3. Keep the Old Revoked Will

If you have executed a will in the past, your execution of a new will au-
tomatically revokes the prior will. You can tear “up"or otherwise destroy
the old, revoked will, but the better practice is to:

a. In black ink, draw a diagonal line from top to bottom across the front
page of the revoked will, and, along that line, write “REVOKED BY MY
NEW WILL DATED (write the date on whlch your new wtll was execut-
ed);” and

b. Keep the old, revoked will in the same fireproof container in whlch
you safeguard your newly-executed will. Remember, do not staple the old
will to the new will.

Preserving the whole series of your old, revoked wills along with your
Last Will and Testament should help remove any doubt or uncertamty in
the eyes of the probate court raised by the existence of copres of previous-
ly-révoked wills. The court, viewing each will in the series, should have
little difficulty determining which was the last unrevoked Wlll expressmg
your intentions as of the date of your death.

4. The Letter of Instruction

a. Notice to Fiduciaries =~

If you have not done so prior to execution of your will, the letter of in-
struction (abbreviated LOI), currently dated and signed, can serve to
notify the appropriate individuals or institutions of the fact that you have
named them as your executors or guardians, or substitutes thereof. Wheth-
er you include a copy of your will in the LOI is a matter of personal taste,
and is often required by corporate fiduciaries.

b. Funeral Arrangements

Generally, as soon as your executor is notified of your death, he will be
asked what funeral arrangements have been made. Because time is of the
essence, leaving instructions. in his hands for ready reference makes this

T

task much easier, reducing guesswork, delay, and needless anxiety at thrs
emotion-laden time.

So, you can send a copy of a LOI to each named executor stating clearly
and simply any preferred mode of fuperal arrangements, for example

i. burial versus cremation;

2. burial or disposal of cremains at a certain place or in a certaln
manner;

3. use of a certain funeral director or home;

4, type of funeral ceremony and’ monument and

"5 enclose "copy of cemetery deed, if any, and describe where origi-"

nal is safeguarded.

Althongh the LOI is not legally binding upon the executor, most testa-
tors trust their executors, to follow the testator’ S, desires. You should
consider this upon naming an exectitor.

¢. Location of Your Will

. To give your will the maximum effect, you want to ensure that your ex-
ecutor can bring your original, ‘executed Last Will and Testament Lo the
probate court. So, state in the LOI precisely where you safeguarded Your
will; include full address, name of financial institution, and safe deposrt'
box numbser, if applicable.

d. Division of Property Subject to Class Gift

To specr.ﬁcally mention in your will each and every item of property you
currently own is both a lengthy and tedious process. Such an approach al-
so raises legal issues concerning who is to receive property acquired or
disposed of after the date you execute that will.

To avoid such problems, many wills provide for gifts of property to
groups (called classes) of people equally. Common examples of class gifts
include gifts to “all my children,” “all my grandchildren,” or “all my
brothers and sisters.” :

As a general rule, wills are drawn granting broad power and discretion
in the executor to take the steps needed to settle the testator’s estate. One
common area mvolvrng exercise of this discretion is the decrsron by the ex-
ecutor as to how to equally dnvrde the pool of property “that is su'bJect of a
class gift.

The executor has several optrons

1. Liquidation: To sell the property, converting the property into
cash, and divide the cash equally amongst the class members. =

2. Distribution In Kind: Divide the actual tangible property as
equally as possible. This involves a determination by the executor as
to-relative values of the property to be divided. This might involve the

‘need for professronal appraisal in certain cases, for example, land,

jewelry, and collectibles.

3. Distribution Part In Cash and Part In Kind: A combmatron of
the first two options.

If your will provides for a class gift, then you might consider instructing
your executor in the LOI as to what you feel is a fair and equitable divi-
sion of the property made subject of that class gift.

By listing and specifically describing what property you wish to go to
which beneficiary, you can make the difficult task of property distribution
as easy and anxiety-free as possible for the executor, Of course, the LOI is
not legally binding and, in most cases, the ultimate discretion resides in the
executor. The intention here is that the LOT is offered as a helpful guide to

‘assrst the executor in the decision-making process described above.

““Also, as described above, you can make specific gifts of specific property
in your will: To change such gifts would require changing those specific
gift provisions, for example, by executing a codicil or new will or by invali-
dating your old will. On the other hand, if you decide that the “class gift-
Lror: 'approach is appropriate in your case, a change in the dlstnbutron
described in your LOI can easily be reflected by sending a new LOI to
your executors without the need for changmg your class gift provision in
your will. Thus, the LOT offers the testator an element of flexibility and
convenience. Remember, however, that the executor may be free to act
contrary to your wishes if you use this approach.

If property distribution is mentioned in your LOI, be as specific as possi-
ble when describing property; include make, model, color, serial or
manufacturer’s numbers, and any other distinguishing features.

e. Changes in Your Intentions

If you change your mind on any of the details contained in a LOI, mere-
ly send a followup LOI, currently dated and s1gned descnbmg clearly and
specifically your new intentions.

5. When to Haye Your Will Reviewed

Contact an attomey, either at a fegal assistance office or otherwise, to re-
view your ciirrent will when you desire changes in it (such as new or
different beneficiaries or fiduciaries), or when any significant changes occur
in your personal affairs, such as: marriage; divorce; birth of child; adop-
tion; death of anyone named in your current will; or significant increase or
decrease in your income.
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Family Law Notes

Paternity

A recent decision by the District of Columbla Court of
Appeals (not the U.S. Court of Appeals for the District of
Columbia Circuit) put teeth into the trial court’s authority
to order defendants to submit to a Human Leukocyte Anti-
gen (HLA) test when paternity is in issue: "The sanction
upheld in District of Columbia v. JRM., 521 A.2d 1152
(D.C. 1987), was a default judgment against the defendant,
even though a provision of D.C. law would otherwise pro-
hibit a paternity ruling by default.

The defendant duly filed an answer to a patermty peti-
tion, but he thereafter refused to comply with a court order
directing him to submit to an HLA test. This subjected him

to punishment “by contempt or by other sanctions that the; .

court considers appropriate.” D.C. Code ‘Ann. § 16223432
(1986 Supp.). The trial court responded to his recalcitrance
by stnking his answer to the petition

Under relevant provisions’ of D.C. law, the case at this
point would normally continue in an ex parte manner, as if
the defendant had failed to file a pleading. The plaintiff
presents her case to establish paternity, and a judgment
would be rendered based on the evidence available. This

“trial” is required because D.C. law impliedly prohibits de-
fault paternity judgments. In J.R.M., the plaintiff (here, the
District of Columbia acting on behalf of the mother) failed
to adduce sufficient evidence to persuade the trial judge of
the defendant’s paternity, and the petition was denied. In
part, the plaintifs case collapsed because the defendant
had prevented the introduction of crucial evidence—the re-
sults of an HLA test.

The District appealed, arguing that the striking of
JR.M.’s answer to the petition should have resulted in a
‘default judgment of paternity against the defendant. In ef-
fect, the default judgment itself becomes the sanction for
failing to submit to the required test. Under this theory; be-
cause the trial court has broad discretion to fashion
appropriate sanctions, the implicit prohibition against de-
fault paternity determinations is irrelevant.

- The appellate court upheld the District’s' pos1t10n, ruhng
that a trial court may in a proper case enter a default judg-
ment against a putative father who unreasonably refuses to
take an HLA test. It cautioned, however, that the law is
better served by accurate adjudication of paternity, and
therefore such a sanction should be reserved for situations
where other measures, such as contempt, have been un-
availing in effecting the putative father’s cooperation. The
case was réemanded to the trial court for a ruling whether
that court intended to impose the “ultimate sanction” (i.e.,
a default judgment).

The message for putative fathers is pretty clear—requests
for submission to HLA tests from courts that have personal
jurisdiction cannot be ignored.

Retroactive Modifications of Support Orders

Commentators have long decried the effects of retroactive
modification of child support orders. When an obligor has
an opportunity to persuade a court that arrearages should
be erased, the custodial parent can never know how much
support money to anticipate. Moreover, the data transmit-
ted through interstate child support clearinghouses becomes

A ST

suspect. Worse, the prospect of retroactive modification
serves as a disincentive for an obligee who might otherwise
pursue enforcement procedures, and the excusal of support

-: arrearages réwards the obligor who has employed “self-

help” by unilaterally reducmg or termmatlng support
payments. u

Congress has said “Enou h.” The Omnibus Budget Rec-
onciliation Act of 1986 (Pub T.. No."99-509, § 9102 (1986))

‘provided that to continue receiving federal funds for the

Aid to Families With Dependent Children program, each
state must adopt procedures that: make each child support
payment a judgment by operation of law, effective on the
date the payment is due; entitle such judgments to full faith
and credit; and, with one exception, prohibit retroactive
modlﬁcation of support obligations. .

This new statute requires at least eleven states to amend
their laws. By mid-1986 Maryland, Massachusetts, Michi-
gan, Mlnnesota, New Jersey, New York, Pennsylvania,
Rhode Island, South Dakota, Tennessee, and Wisconsin ex-
plicitly allowed retroactive changes. Eight other states had
no statute or appellate decision on point, while the rest of
the Junsdictions prohibited the practice, either by statutory
prov151ons or by caselaw.

The pendmg changes are s1gmﬁcant for our clients, espe-
cially obllgors Suppose a civilian is under an order to pay
$500 per month in child support, based on his income of
$20,000 per year as a steel worker. He is subsequently laid
off, and after being unemployed for six months enlists in the
Army. Several months later, his former wife seeks enforce-
ment through a state court for arrearages of $500 per
month that he ceased paying since he was laid off. In at
least the above eleven states, the defendant previously could
ask the court to retroactively reduce his support obligation
back to the date of his layoff, based on his drastically
changed financial circumstances. This defense will no
longer be available in any state, however. Henceforth, an
obligor who suffers financial setbacks must immediately
seek a modification of support through judicial proceedings.
Delay in raising the issue until an enforcement proceeding
is pending w111 result i in'a denial of any relief.

- Litigating changes in child support obllgatlons can take
time, however, especially because procedural delays usually
work to one or the other party’s advantage. The one excep-
tion to the bar on retroactive modification is designed to
counter the incentive to. stall. State law may allow support
obligations to be changed with the effective date reverting
to the date the opposing party was served with notice of the
modification proceedings. Suppose, for example, a petition
to modify support (either increasing or decreasing the
amount) is filed on January 10 and the other party is served
on January 15. The judgment may not be issued until June

30, but it can make any change effective back to January

15, retroactively altering the amounts due durmg the period
of January 15 through June 30. The federal | provision mere-
ly allows states to incorporate this limited degree of
retroactivity into their laws; however, it does not mandate
such a result.

This new approach to retroactive changes is important,
and a discussion of the issue should be considered for inclu-
sion in preventive law briefings. The greatest impact may
fall on new recruits, and they should be advised of its impli-
cations as soon after arrival at the reception station as
possible. It is also essential to keep the possibility of limited
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retroactivity in mind when counselling clients who are con-

sidering petitioning for modification and those who have.

received notice of a pending modification proceeding. In
most cases, delay will not help, and it may hurt, either by
forfeiture of money otherwise available or by amassrng a
painful arrearage. Major Guilford.

 Calculating Disability Retired Pay” *

--The Family Law Note in the January 1987 issue of The
Army Lawyer, at pages 43-45, incorrectly stated the proce-
dure for calculating the nontaxable amount of disability
retired pay. The following discussion accurately describes
the process and illustrates how it meshes with the recent
change in the the Uniform Services’ Former Spouses’ Pro-
tection Act (the Act). ,

Military disability retired pay is governed by title 10,
United States Code, chapter 61. The actual amount of mon-
ey the retiree receives is the higher result from two separate
formulae. For purposes of illustration, consider a soldier.on
active duty for sixteen years, with an active duty base pay
of $2,000 per month, who is medwally retired due to a 35%
disability.

The fitst formula requires multiplying the number of
years of active duty service by 2.5%. Here, 16 X 2.5% =
40%. The 40% figure is then multiplied by the active duty
base pay (here, $2 OOO) to yield a monthly retirement sum
of $800. - ST S

The second. formula mvolves multiplying the active duty

base pay by the percentage of d1sab111ty Here, 35%
$2,000 = $700."

The retiree receives the higher of these two ﬁgures, s0 the
disability retired pay would be $800 in the example. There
is a ceiling of 75% of active duty base pay, however. A sol-
“dier who is more than 75% disabled or who is retired due
to a disability after more than 30 years’ service would re-
ceive 75% of base pay, notw1thstandmg the results of the
formulae.

An important aspect of disability retired pay is its Special
tax treatment. For federal tax purposes, all longevity retired
pay is taxable, but a portion of disability retired pay is not.
There is only one formula to calculate the nontaxable
amount, and it is as follows: (percentage of disability) x
(active duty base pay). In the example above, the nontax-
‘able amount would be 35% X' $2,000, or $700. Thus, the
retiree receives $800, and only $100 of this sum is taxable.
The Note in January incorrectly stated that the nontaxable
amount is calculated by multiplying the percentage of disa-
bility by the ‘ariount of retired pay rather than. the actlve
duty base pay amount.

A curjous result of us1ng the active base pay to calculate
the nontaxable portlon of disability retired pay is that all
the retired pay may be tax-free even if the retiree is. not
100% dtsabled Let us change the example {0 see how thls
can occur, Suppose the T retiree rs 45% dlsabled mstead of

45% X

35%. The amount of disability retired pay is the higher of
2.5% X 16 years (which equals 40%) or 45% (the new
percentage of disability). As 45% is higher, this figure is
multiplied by the active duty base pay Gie, 45% X
$2,000), which yields $900 per month in disabllity retired
pay. The formula for calculating the nontaxable portion is
(the percentage disabihty) X (active duty base pay), or
$2,000, which yields $900. This sum, of course,
happens to be the full amount, of the monthly disability re-
tired pay. Thus, although the retiree is “‘only”. 45%
disabled, all the disability retired pay would be tax-free. _

What happens when these provisions are plugged into the

Act? As amended, 10 US.C. § 1408(a)(4) defines disposable

retired pay ‘as ali retired pay “less amounts whlch are

P TASAN re

'equal to the amount of [disability retired pay] computed us-

ing the percentage of the member’s disability.” The
National Defense Authomzation Act for Flsc Year 1987,
Pub. L. No. 99-661, § 644 (1986) (the January Note incor-
rectly cited this Act as Pub. L. No. 99-500). Retummg to
the first set of facts used above, the total retired pay is $800,

but ‘disposable retired pay would be calculated by sub-

tracting from that figure (the percentage of disability) X

(active duty base pay) because this is the formula for “com-
put[ing disability retired pay] using the percentage of the
member’s disability.” Thus, disposable retired pay would be
$800 minus (35% X $2,000), or $800 — $700, which y1e1ds

'only $100.
k 5 What is the signiﬁc,ance of this $100 _ﬁgure? First, any di-

rect payments to a former spouse that may be required by a
court order are limited to 50% of disposable retired pay, so
here the direct payment cap would be $50. This is the maxi-
mum the former spouse could receive from Army finance

regardless of the amount awarded by a court.

Even more 1mportantly, the wordmg of the Act suggests
that states have authority to divide only disposable retired
pay. See 10 U.S.C. § 1408(c)(1). Most courts that have re-
viewed the matter, however, have refused to read into this

Jlanguage a limitation of their authority. They have instead

presumed to divide gross retired pay, not just disposable re-
tired pay. California has a state supreme court decision on
point, rejecting the notion that its courts can divide only
disposable pay, while one intermediate Texas appellate

“¢olirt has ruled to the contrary, holding that only disposa-
‘ble pay can be dlvxded

Both Texas and Californla have in the past felt free to dl-
vide disability pay however they chose, including dividing
all of it in “appropriate” cases (usually cases where the re-
tiree was at or near the point that he or she could retire
based on longevity notwithstanding the disability). The
question is whether these two states, and others, will now
view their previously unfettered authority to divide disabili-

ty pay as preempted by the amendment to the Act, or

whether they will continue to discount the import of ‘the ex-

“plicit language used by Congress. Only time w1ll tell Major

Gullford
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Claims Report

Unt'ted;stdit_;es:Army Claims Service

Clalms Automatlon

Lzeutenant Colonel Steven P thb "
Automatzpn‘ Management Ofﬁcer

How ‘We' Got i—lere

’ Over ﬁfteen years ago, well before the advent of the i inex-
pensive personal computer, the processing of claims data in
the Army Claims System was “automated.” The automated
claims system adopted at that time is still in use today. In
‘Army field claims offices around the world, claims person-
nel record on pieces of paper called “DA Form 3s” every
significant action affecting a claim from opening the claim
to final retirement of the claim record. As each action is re-
corded, these hundreds of thousands of pieces of paper are
sent through the mail to the United States Army Claims
Service (USARCS) where clerks’ fceypunch the data onto
magnetic tape. The reel of magnetic tape is carried to the
Fort Meade Installation data processing center, whlch
processeés it once each month on a large main frame com-
puter. This processing generates printouts and reports that
are broken down at USARCS and mailed back to the field.
Upon finally receiving the reports, the local claims office at-
tempts to reconcile differences between the claims
management status described in the computer printout and
the real situation at that time. : -

At the time it was adopted, the current system was a gen-
uine 1mprovement over the previous system of attempting
to keep track of Army claims management data entirely by
manual methods. It has been clear for some time, however,
that this method is seriously outdated when viewed in the
light of increasingly inexpensive computer technologies that
“are available today. The current system generates data and
reports that are intended to help manage the Army’s claims
administration. The information generated is not timely
and is often inaccurate, however. It is debatable whether
the present system is a net gain or loss when viewed from
the perspective of effective management for the local claims
office.

The introduction and marketing of the IBM PC'a little
over three years ago triggered the revolution that led to the
pervasive use of m1crocomputers in business and govern-
ment. The changes occurring since then have been so fast

and numerous that it seems much longer ago. The several

brands of inexpensive desktop personal computers (86,000
and less) utilizing the Intel 80386 microprocessor chip have
as much computing power as the IBM 370-186 main frame
computer that was first marketed by IBM in 1975 for $3.4
million. The rate of change assocxated with recent automa-
tion technological advances ‘greatly outstrlps our ability to
absorb the potentlal benefits as fast_as they become avail-
able. In the Army, to make changes and 1mprove our

AUTOVON 923-3229, commereial (301) 677-3239.
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systems, we must complete a long dec1s1on and unplementa-
tion cycle involving planning, funding, procurement,
training of personnel, revising guidance documents, and in-
stalling new systems. Unfortunately, the completion of this
cycle-in a rapidly evolving technological environment
means that we will always appear to be playmg a catchup
game in the automation arena.. L

Recent Events

Dunng recent years, USARCS has been heavrly mvolved
in planmng a modern, fully integrated data automation sys-
tem to improve Army claims data management. Recently,
USARCS has purchased hardware, trained personnel, and
developed software for this new system. A large
minicomputer, capable of storing and processing data asso-
ciated with the approximately two hundred thousand

claims that are filed annually, was purchased and delivered

to USARCS. The computer, a CCI Power 6/32, has a
UNIX operating system and several standard software
packages that will provide modern standard legal office au-
tomation support (word processing, electronic_mail,
calendar, etc.) to all members of the USARCS staff, The
speclahzed UNIX based software for handlmg field claims
data is being written by the U.S. Army Software Develop-
ment Center in Atlanta, Georgia. USARCS has been
working hard to get its building properly wired by the sum-
mer of 1987 so that the computer can be installed and begin
operating. Many other computer peripheral devices are on
order; about half of the orders have been delivered.

The USARCS staff has also been developing software
packages’ that will manage clalms administration for the
field ‘claims office. This software will be demonstrated in
July at the annual claims training workshop in

Charlottesville. The software, and accompanying user docu-

mentation, will be provided at no cost to all field offices,
although field offices will need a personal computer and
printer. On 13 March 1987, the USARCS Commander sent
a letter, subject: Claims Data Automation, to field claims
offices advising them that we would soon be converting to a
new system and that claims Judge advocates should ensure

“‘that their offices ‘will obtain the equipment needed to use

the new system.*

- The new system will replace the current system of using
the claims journal and a file of DA 3s to manage claims. All

data will be entered mto a data base maintained in the field

office. Periodically, a copy of data base files will be provided
to USARCS, either through a modem or by mailing a flop-
) d1sk The software to be provided to the field will also be
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capable of analyzing claims data and generating reports for

the local office, making it no longer dependent upon- :

USARCS for claims statistics. The information will be i im-

mediately available at each office and should be ‘more

accurate because it will be much easier to verify the data.

The new system will include three separate programs

that will manage personnel, tort, and affirmative claims.
The personnel claims program will store claim records data

in three separate data bases containing unsettled, pending

post settlement field office action, and retired claims rec-

ords. The other two programs will each have two.associated

data bases for open records and closed records. The user

~ will control all of these programs and associated data bases
by making simple screen displayed menu selections: F1e1d
office personnel do not need to become computer experts in
order to effectively use this systern; however, they should
learn how to accomplish s1mple opérations on 'an MS-DOS
‘operating systemi, such as usmg floppy disks, usihg hard
disks and directories, and copying and deletirig files.

Adoption of the new systemn will involve several changes
designed to take advantage of the potential benefits of a
highly automated system. For éxample, claims will be as-
signed a number with nine characters in the format of
«“87-E01-0001.” The first two characters represent the fis-

cal year the claim is opened. The next three characters are

the office code of the office opening the claim. For offices in
the continental United States, the first two characters of the
office code will indicate the claims aréa; for overseas ofﬁces,
the first character will 1nd1cate thé geographlc theater; The
third or second and thlrd character respectively will indi-
‘cate a subdivision or sub office. All offices will be assigned a
new three character code by USARCS The last four ¢ 'a'r“-
acters are the claim sequence number of the parti
claim for that office it the current ﬁscal year. = -

Once a. clarm is filed, it w111 retam the same clarm num-
ber, even if the claim is transferred to another office, or
closed and reopened. This will facilitate retrieving the claim
record from an electronic database and, along with a
planned new m1cr0ﬁlm1ng procedure for retired records,
will make location of stored records much faster and easier.

Eventually, USARCS plans to be able, qulckly and easrly, ‘

to retrieve the c1a1ms hrstory of an 1nd1v1dual clalmant that
can help to resolve difficult cases. At present this can be
‘done’ only wrth great eﬁ'ort and conmderable delay

New claim category codes w1ll be adopted that w111 en-
able us to determine which carriers are providing good

service to the soldier and which are not. It will allow us to

“make cost beneﬁt analyses that compare transportatlon al-

accurate responses to the numerous 1nqu1r1es received from

Department of Defense elements and the legislative branch.
Presently, information useful for these kinds of activities, if”

~ it can be obtained at all, is very difficult to gather and is

wasteful of scarce employee resources.

Other changes will be thoroughly explained in the docu-

;Wmentatlon accompanying the software distributed to the

field offices. The data bases generated by the software to be
distributed to the field are dBASE [II compatible. Thus, the
data base files may be used by knowledgeable users in con-
-junction with the commercially available software program,

although there will ordinarily be no need to do so.

The preclse date for convertmg to the new _system and

-the frequency and exact methodology for transmitting cop-
ies of field office data base files has not been announced but

this decision is not far off,

Future Events

It is a mistake to_think that convertmg to a new auto—

,mated system is 11ke tradmg in your old car for a new one.
~ When your new car is dehvered you can turn on, the igni-
rtron and it is ready to go. Installmg a new automatlon

system is more like installing a new, large, complex, manu-
ally operated paper system. There will be conversion
problems that are not anticipated. There will be tralmng
problems. The system will be revised and refined as more is
learned about its strengths and weaknesses. Moveover we
can be sure that the technology will change again and
again There is no way to stop hardware or software ad-
vancements that may make our planned 1mprovements

’obsolete in a few years.

. Our eventual goal i isa system that will allow the field of-
ﬁce direct and interactive access to a central data base

cortaining all Army claims records and comprehensxve ‘

claims research materials. The achievement of that type of
system depends in part on the Army’s success in upgrading
the worldwide telecommunications network. Although
present Army telecommunication capability will not sup-
port a direct access system, the trends in improving
telecommunication systems will make our goal achlevable
within a few years

EEE ey

‘In 1986, the U.S. Army Claims Service (USARCS) and
field claims offices collected $8.4 million frorn carriers and
warehouse firms for loss” and damage to' property durmg
‘permanent ‘change’ of station and other Ho! This rfecov-
ery effort was notable for an increase over prror year r efforts
in the percentagé of collections compared to paid claims.

Field claims offices complete recovery action when the li-
ability is under $100. Where the liability is over $100,
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completed files are forwarded to USARCS for collection ac-
tion.’ The present method of momtormg the success in

'recovery is the ADP Report R16 that shows the amounts

'pald the amounts collected by field oﬂices, and the
amounts collected by USARCS on files prepared in field of-
fices. The respectrve claims office percentages are then
calculated by adding local and USARCS recovery figures
and dividing that figure by the total amount paid.
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‘The 1986 rankings are for continental United States

(CONUS) and outside CONUS (OCONUS) claim: offic
they are further divided into offices paying over $200,000 in

claims and offices paying between $60,000 an $200,¢ 000 in’
claims. An addltlonal category is for the ‘best ‘recovery rate

anmong oﬂices paymg more than $1 000 000 in claims.

Newly designed Certlﬁcates of Excellence have been

signed by The Judge Advocate General and forwarded to

appropriate commanders to recognize the clalms oﬁices
hsted below

a S R B e F ,.A;»‘«}v:_“f*;
CONUS—Over $200,000
I Corps and Fort Lewis
6th Infantry Division (Light), Fort Wainwright
USA Combined Arms Center and Fort Leavenworth

OCON'US—Over $200 000
USA Western Command Claims Service
8th Infantry Division, (Baumholder Branch)
U.S. Armed Forces Claims Service, Korea w

CONUS—Under $200,000° B
Fitzsimons Army Medical Center T
6th Infantry Division (Light), Fort Greely
U.S. Military Academy

OCONUS—Under $200,000
1st Armored Division, (Grafenwoehr Law Center)
3d Armored Division
2d Infantry Division

Greater Than $1,000,000
III Corps and Fort Hood

A four percent increase in 1986 affirmative claims recov-

eries was due to the tremendous efforts of over eighty field.
claims offices worldwide. The Judge Advocate General has
also recognized the top twenty CONUS claims offices with

the highest medical care or property damage recoveries of

the $10.6 million collected in 1986. Certificates of Excel-
lence have been forwarded to the appropnate commanders N

of the claims oﬂices hsted below

Medical Care Recovery:

-Brooke Army Medical Center
U.S. Army 4 Armor Center and Fort Knox
7th Infantry Division'and Fort Ord
4th Infantry Division (MECH) and Fort Carso

“ITI Corps and Forf Hood™ i
XVIII Airborne Corps and Fort Bragg ~
U.S. Army Soldier Support Center .
U.S. Army Air Defense Center and Fort Bliss
101st Airborne Division (ASSLT) arid Fort Campbell
lst Infantry Dlvrs:on (MECH) and Fort Rlley o

Property Damage Recovery: ‘
" XVIII Airborne Corps and Fort Bragg e
Military District of Washington o
-1 Corps and Fort Lewis . .
“7th Infantry Division and Fort Ord
Fort George G. Meade -
5th Infantry Division (MECH) and Fort Polk
U.S. Army Armor Center and Fort Knox .~
‘U8 Amy Trammg Center ana”"Fort ﬁac Von
“6th Infantry Division (Light) =~ o
us. Army Infantry Center and Fort Bennlng '

Wh11e all of these offices are to be congratu.lated for then'
outstanding 1986 achievements, the total recovery effort de-
pends on the dedication of every ‘claims oﬂice, large and
small, throughout the Army. To each of you who dedicated
yourself to serving the Army and its soldiers in this Army-
w1de effort, we send our. thanks for a _)Ob well ‘done!

Updatmg the Clanns Ma ual

Smce its 1mt1a1 publication in Yuly 1985, the Clalms Man—
ual has recelved the followmg changes ‘

Change No. 1, 1 October '19'85—
Chapter 1, Bulletin 85 added. -
Chapter 6, pp. A-1 and A-2 updated

Chapter 8, instructions given re inserting current “accounting clas-
"' “sifications” 1étter.

Change No. 2, 1 December 1985—
Chapter 4, Bulletin 1 added.
Chapter 5, Bulletin 8 added.

Change No 3, 1 January 1986—
Chapter 1, Bulletin 14 updated.
“Bulletins 86, 87, 88, 89 added.
" Annex A, pen-and-ink changes prescribed.
Annex B, pen-and-ink change prescribed.

Change No. 4, 26 June 1986—
Chapter 1, Bulletin 58 updated. -
Bulletins 90, 91, 92, 93 added.
_Chapter 2, Bulletm 5 added.
Chapter 4, Bulletm 2 added
_Chapter 7, Bulletln 2 added

Claims offices that are missing any of the above changes
-are invited to request them by contacting the U.S. Army
“Claims Service, Management and Budget D1v1s1on

(AUTOVON 923—7009/3345) o

Report Shipment Damage Promptly

This specml note is deszgned to be publlshed in local com- .
mand information publications in CONUS .including

Alaska, as part of a command preventive law program.

Effective 1 April 1987 for intrastate moves, and 1 May -

1987 for interstate moves, the released valuation of CONUS
shipments increased from $.60 per pound per item 11ab111ty
to the actual depreciated value of the items damaged or

lost, with certain hmltatlons In most instances, this will be
. identical to the Army’s payment to the claimant. All the
military services believe this new released valuation will be
~ of significant benefit to both the individu :
and to the military services. The higher rate should encour-
age better packing, more careful moves, less damage, and
thus, fewer claims. -

With' this new “increased released’ valuatlon, ‘the poss1b111-
ty arises that the claimant could suffer a severe reductlon in
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the amount allowed to paid if the claimant fails to note
damage or loss at delivery on DD Form 1840 or to submit
a completed DD Form 1840R to the claims office within
seventy days of dehvery This is due to the fact that the
Army loses carrier recovery in most cases 1f exceptions
were not taken at delivery on DD Form 1840 or if a com-
pleted DD Form 1840R is not dispatched to the carrier
within seventy-five days of delivery. Army Regulation
27-20 requires potential carrier recovery to be deducted,
absent good cause, from the amount paid to the claimant in
cases where the claimant’s inaction precludes carrier
recovery.

Under the old $.60 released valuatron, the deductlon for
failure to comply with the requirements for timely carrier
notification was relatively small. Under the new itnicreased

released valuation program, the military services have és-’

tablished a rule under which, absent good cause, a cldimant
could lose half of the payment due for any items not indi-
cated on DD Forms 1840 and 1840R. Good cause is
generally accepted to be officially recogmzed absence from
duty such as TDY or hospitalization that results in absence
for a significant portion of the seventy day notice period. If
substantiated, good cause might also be misinformation giv-
en to the claimant by government personnel concerning
notice requirements. Any other requests for waiver of this
deduction may be granted only by the Commander of the
U.S. Army Claim Service or his or her designee. '

Therefore, potentlal claimants must be fully aware that
failure to fully inspect their goods at dehvery and record all
damage or loss on DD Form 1840 or to submit a completed
DD Form 1840R to the claims office, wrthm 1 seventy days of
delrvery, can ‘result in loss of money. Prompt submission of
a properly completed DD Form_1840R is _imperative. See
your local clalms office for help and mformatmn.

Correction to March Personnel Claims Note

Paragraphs 2 and 3 of the March 1987 Personnel Clarms
Note, at 57, were inaccurate and should have read as
follows:

2. When you arrive, again consult the transportation of-
fice without delay. Watch the movers. unpack and take
exceptions on the DD Form 1840. If damage is discovered
later, complete the DD Form 1840R within seventy days
and take it to the claims office.

3. Consult the claims office nearest ydu. They will answer
all your questions. That is what they are there for. Most

_importantly, carefully read the “Instructions to Claimant”

on the claims form, DD Form 1842. It contains everything
you need to know.
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Automatlon Note

Informatzon Management Oﬁ‘ice, OT JAG

The PC COnnectlon

CW?2 Robert J. Carcelll
Legal Administrator, Aberdeen Provmg ‘Ground

The systems referred to in this article do not fully
conform to the current JAGC standards, They are rep-
resentative of systems that were procured by many
offices before the current standards were promulgated,
however, and show how LAAWS standard computers
may be mtegrated into an already extstmg network.

Today, within the Judge Advocate General’s Corps, the
computer rage is on. These systems range from small Tan-
dy 1000 stand-alone microcomputers to “dumb” terminals
that are serviced by a large host computer located some-
where on the installation.

. These systems truly benefit many offices and users. Too .

often, however, they are only “islands’ of automation.
Many systems have been acquired for a particular use by a

single employee and all the applications and databagses the:

employee creates are used exclusively by him or her. Infor-
mation sharing is done through the use of the office copier.
Thrs lack of effective communication frequently leads to du-

In March of 1986, the Ofﬁce ‘of the Staff Iudge Advpcate,/’
Test and Evaluation Command (TECOM), acquired an In-

tel, S/CONFIG VI 310 Twelve User Computer System
with eight termrnals and three printers. Once all of the bugs

[ A

were worked out of the system and we began 10 realize its
capabilities and power, this equlpment significantly contrib-
uted to and enhanced our work environment.

The Intel system was intended to automate our legal as-
sistance, claims, and criminal law divisions. These divisions
were housed in a separate building form our chief counsel
office, administrative division, and procurement and admin-
istrative law division. As we had allocated two Wyse PCs
(included in our Intel acquisition) to support our procure-
ment and administrative law mission, and an IBM _PC
system was already on line in support of our administrative
division, establishing a means to share information between
the Intel and the PCs seemed to be the obvious the next
step. The major problem was that the buildings housing our
two separate office areas were located approximately 500
feet apart. With the close cooperation of our information
management personnel and those of the Office of the Direc-

- tor for Information Management, TECOM, the problem

was solved.

First, we ran two 9600 baud data communication lines
between the two buildings. Then we placed two RJ11 junc-
tion boxes at the Intel 310 CPU location, and two more
junction boxes in the other offrces at the personal
computers ’ '

Second, we installed two MICOM Instamux 470 Local
Multiplexors Model M478. One multiplexor was located at
the host computer (the Intel 310) and the other at the re-
mote location (the IBM PC located in the administrative
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office). These multiplexors were asynchronous eight chan-
nel devices that can support transfer speeds of up to 19.2
bits per second (bps) per channel with a composite rate of
819.6 kilobits per second (kbps) and a maximum range of
9,000 feet over 22 AWG Exchange appllcatlons Because
the telephone switching office at Aberdeen was locatec
tween our office buildings, we decided to use this facility
instead of acquiring and running direct line (hard-wire) be-
-tween the two office locations. The typical configuration’ as
used in this application allows for the connection of up to
eight PCs via RS 232 with DB25 male connectors ut111zmg
pins 1, 2, 3, 4, 5, 6, 7, 8, and 20 The ‘Host Connection is

also via RS 232 utlhzmg the same pin- cOnﬁguratlon “The
only exception is that pins 2 and 3 must be crossed if the

Host serial ports are configured as DCE (Data’ Commum-
cations Eqmpment) ‘

Third, because the software that would provide inter-
operation between the PCs and the Intel 310 was ordered
with the system, we were able to complete our connection
of the two systems by s1mply loading the proper configura-
txons of iPC on the two systems and we were off and

v runnmg The PC connection was complete.

Your information management staff may have other
ideas with respect to exactly how your systems should be
made to communicate. In our case, the necessary equip-
ment to make this connection a reality was on hand prior to
the delivery of the Intel system, so we were able to comple-
ment these two systems’ capabilities without havmg to
expend addltlonal funds from our own resources

B1centenn1al of the Constltutlon |

Blcentenmal Update' The Constntut;onal 4
Conventmn—July 1787 -

Thts is one of a series of artzcles tracmg the lmportant
events that led to the adoption and ratification of the
Constitution. Prior Bicentennial Updates appeared in =~
the January, April, and May, 1987, issues of The Army
Lawyer.

The small states had not been able to gain’ approval of ei-
ther the New Jersey Plan or the Connecticut Compromlse
before the Convention recessed for the Fourth of July holi-
day. Nevertheless, the Grand Committee, appointed by the
Convention to resolve the representation problem, was
favorable to the small states’ interests. The committee rep-
resentation (one member from each state) benefitted the

small states; moreover, the most militant members from the
large states were not appointed to the committee. While the‘_‘k,
majority of the delegates celebrated the Fourth of July holi-

day, the Grand Committee struggled to reach an acceptable
compromise of the representation issue. On July 5, the
Committee reported its solution. Each state would have
equal representation in the Senate, as proposed in the Con-

necticut Compromise. To soften_the blow for the large '

states, however, the Senate would have little ﬁscalwapthon-

ty. The House of Representatlves, where the large states

would enjoy proportional representation, would’ originate
all tax and spendmg bills; and the Senate would have no au-

allow the Senate to modlfy tax and spendmg bllls)

For the next ten days, the convention dabated the com-
mittee report. On July 6, it quickly adopted the proposal to

grant the House of Representatives the sole power to origi-

nate all bills raising or appropriating money; the debate
over representation continued. On July 10, the two dele-
gates from New York J ohn Lansmg, Jr., and Robert Yates,
left the Convention, complammg that it had exceeded its
authority. This left only ten states represented (Rhode Ts-
land had refused to send a delegatxon, and the New
Hampshire delegates did not arrive until July 23 because of
a lack of funds).
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Nevertheless, on July 12, the Conventlon voted to have

- proportional representation in the House of Representa-

tives. The same day, the Convention agreed to the “3/5ths
Clause.” This clause included slaves in’ the’ populatlon
count to determine proportional representation. The North

~ had not wanted to include slaves because many considered

them as mere property, and because including them gave
the South greater proportional representation; conversely,
the South wished to benefit from slave counts and increase
its number of representatives. The ¥sths compromise pro-
vided that slaves would be tallied in the representation
figures, but each five slaves would only count as much as
three free persons.

~ July 16 brought the key vate on Sextate representation.

- Five states voted for equal representation, four states voted

against, and the Massachusetts delegates split evenly. By

- this paper-thin margin, the proposal carried.

""'The next task on the agenda for July 16 was defining the
extent of legislative authority. The large states, however,
were not prepared to go on. The strong federal government
they had proposed in the Virginia Plan rested on the as-
sumptlon that there would be proportlonal representatlon

in both houses of the legislature. The Convention adjourned

for the day. The next day, delegates from the large states
met to discuss the impact of the July 16 vote. There was
vague talk of the large states abandoning the Convention
and confederating separately. No specific proposal emerged
however, and the Convent1on contmued

AN

To deﬁne legls]atlve authorlty, the Conventlon turned to
the Virginia Plan. Many delegates objected to its broad,
vague grants of legislative authorlty (under the Vlrglma

Plan, the National leglslature would have had the authority

to pass laws the states were 1ncompetent” to pass, to strike
down acts of the state legislatures, and to use the national
armed forced against the states to force them to comply
with the laws). They felt that such a sweeping grant of au-
thority would place no limits on the power of the national
government and make the Constitution imacceptable to the
states. At first, the delegates attempted to improve the lan-
guage of the Vu-glma Plan, but they found no acceptable
way of amending it. The Conventlon dec1ded mstead to




simply list the powers it wished the Congress to have. To
give Congress the flexibility it would need to carry out the
enumerated powers, the delegates also included a final
clause—the “Necessary and Proper” clause—granting Con-
gress the power to make laws that were “necessary and
proper” for carrying out the specified powers. (The August
proceeding of the Conventjon will appear in the July issue
of The Army Lawyer)

The Northwest Ordlnance |

On July 13, the day after the Constltutlonal Conventlon
approved the “¥s Clause,” the Continental Congress passed
the Northwest Ordinance, which resolved the competing
claims of the several states to the Northwest Territory. The
Ordinance dealt with the territory that now forms the states
of Ohio, Indiana, Michigan, Illinois, and Wisconsin, and
opened this vast territory for survey and sale. Under the
Ordinance, the areas enjoyed self-government, a bill of
rights, a prohibition of slavery, and eventual statehood. The
Ordinance marked the beginning of America’s expansion
West and sowed the “Manifest Destiny” doctrine.

Blcentenmal Celebratlons

Nine military installations have now become “Desxgnated
Defense Bicentennial Communities”; Fort Belvoir, Virginia;

Fort Eustis, Virginia; Fort Meade, Maryland; Fort
Huachuca, Arizona; Fort Monroe, Virginia; Fort Sill,
Oklahoma; Vint Hill Farms Station, Warrenton, Virginia;
The U.S. Military Academy, West Point, New York; and
the Judge Advocate General’s School, Charlottesville, Vir-
ginia. Information about Bicentennial Community
designation appeared in the May issue of The Army Lawyer,
and is now part of the Bicentennial packet announced in
The Army Lawyer, Dec. 1986, at 66.

“ The Staff Judge Advocate’s office at Fort Leavenworth
recently introduced a Bicentennial flavor to their dining-
out. In keeping with the Army’s 1987 theme, the Constitu-
tion, the JAG officers retock their oath of office, swearing
anew to “‘support and defend the Constitution of the United
States.” Officers and their spouses from the Fort Leaven-
worth SJA and TDS offices, the Command and General
Staff College, Combined Arms and Services Staff School
(CAS?), and area Reserve and Retired officers attended the
event.

If your office is celebrating the Constitution and would
like to share your ideas, write and let us know. We will use
this column as a forum for exchanging contributions. The
address is Editor, The Army Lawyer, The Judge Advocate
General’s School, Charlottesville, Virginia 22903-1781.
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Guard and Reserve Affairs Item

- Judge Advocateé Guard & Reserve Affairs Department, TIAGSA

Management of Your IMAs

C Lteutenant Colonel William_ O. Gentry, USAR
Speczal Asststant to the Commandant for Reserve Affairs, TIAGSA

Individual Moblhzatlon Augmentees (IMAs) are as-

signed to most. mobilization tables of distribution and

IR A e

allowances (MOBTDA) These IMA posmons prov1de
JAG offices with the expanded resources they will need
should mob111zatlon occur. Your particular MOBTDA may

reflect other reserve assets ~on mobilization in addltlon to

IMAs. These other reserve resources, ,however, may not be
pretrained. The IMA program prov1des pretrained officers
ready to assume responsibility immediately upon mobiliza-
tion. The importance of preparing of your assigned IMAs is
obvious. Preparing them well includes appropriate training
in all practical modes, maintaining their morale, keeping
them informed, and establishing a rapport that will assist

your activity in functioning as a cohesive entity ‘as qulckly'

as poss1b1e after mob111zat1on

The IMA Positions on the MOBTDA =

Commanders of Army commands have proponency for
The Army Authorization Documents System (TAADS)
documents and must request or establish the IMA positions
they contain. The Army Reserve Personnel Center

(ARPERCEN) does not request or establish IMA posi-
tions. The proponents do. Specific guidelines for creation of

'pos1tlons and changés to positions are contained in Army

Regulatlons (AR) 140-145 and 310-49.

As the head of your activity, you will need to coordmate
with the force structure element of your command to en-
sure the proper configuration to adequately perform your
mission in time of war of other national emergency. Your
command may submit changes for TAADS documents (in-
cluding IMA positions) to HQDA only during the periods
of January-March and July-September. These periods are
referred to as the management of change (MOC) windows.

The MOBTDASs must be reviewed annually. Changes
will necessitate coordination between you and your com-
mand force structure element. The MOBTDA should
reflect a structure compatible with your moblhzatlon mis-
sion requirement. Not all mobilization “plus up” positions
need be IMA, but only those so critical as to require pre-
trained officers ‘with experience in the position. The
importance of a well-planned MOBTDA is critical to your
mobilization mission.
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Mobilization Training

' Mobilization training is intended to prepare your IMAs
to go to war with little or no notice. Training may take the
form of active duty in your act1v1ty (annual trarmng) resi-
dent schools, correspondence courses, and projects on or off
active duty periods. It is unportant that you encourage and
assist your IMAs to maximize learning of therr IMA jobs
even during peacetime training.

The most important form of training to you IMA is his
or her period of annual training (AT). It provrdes IMAs
with an opportunity to learn their wartime jobs first hand
It is important for you to know and comply with the proce-
dures required for getting your IMA on orders and from
their homes to your activity to perform the training. A
streamlined operation will avoid rescheduling of tours and
frustrat1on for everyone concerned—especrally the IMA

Contactmg your IMA early in the fiscal year to schedule
AT is essential. Many IMA organizations mail letters to
each of their IMAs in the September preceding the FY re-
questing the IMA to call them to coordinate training dates.
If there is no response, the IMA orgamzatlon should follow
up with a phone call. Once a date is agreed upon, the IMA
organization must complete and forward a DA Form 2446
(Request For Orders) in sufficient time for it to be received
by ARPERCEN no later than sixty days prior to the begin-
ning of the tour. Additionally, all requests for orders on
other than newly assigned IMAs must be forwarded prior
to 31 March each year. For IMAs assigned after 31 March,
you should contact and schedule AT as soon after’ the as-
signment as possible. Failure to comply with time
requlrements often results in rescheduhng, which results in
inconvenience to both the IMA and the orgamzatlon Your
early requests allow time for resolvmg ‘administrative

problems, such as outdated physical examinations. The Di-

rector of Reserve Components (DRC) for your command
should be kept advised of your requests for AT orde_rs asvhe
or she has certain responsibilities with regard to a reserv-
ist’s presence on your installation. DRCs are a valuable
source of information for you in"all matters aﬁ'ectmg ‘the
administration of JA reserves on your 1nsta11at10n, be they
IMAs or unit reservists. Requests for orders on IMAs as-
signed to OTJAG and the FOAs (USALSA; USACS, and
TIJAGSA) are forwarded through TJAGSA :
JAGS-GRA, rather than directly to ARPERCEN."

When the AT has been coordinated, a letter of welcome
to the IMA should be prepared by a designated sponsor to
provide assistance in support of AT and inform the IMA of
training/work planned for the AT. During the tour, it is
important that IMAs be prov1ded tramlng that is directly
related to the wartime mission and that they understand the

training objectives for the period of active duty: The wel-
come letter and the DA Form 67-8-1, Officer Evaluatton, ,

Report Support Form, should be used to accomphsh th1s

Inactlve Duty Trammg

AT is performed during a twelve day period. Active Du-
ty Training (ADT) is active duty in addition to AT. Subject

to funding constraints at ARPERCEN, your IMA may be

able to train on ADT more than the twelve-day AT period.

Availability of funds for such tours should be addressed to

the JAGC Personnel Management Officer at ARPERCEN
Although AT and ADT are the most concentrated training,

the IMA may train in an inactive duty for training (IDT)
status. IDT does not provide pay for IMAs, but it does en-
able them to earn retirement points that may be of great

~value. IDT includes the following: -

1. Correspondence Courses. The IMA "will receive
one retirement point for each three credit hours of
course work completed. B ‘

2. USAR ‘School Enroliment. USAR Schools offer

- several courses of instruction for which retlrement
points will be awarded.

-3. Attachment. IMAs who reside within a reasona-
ble distance (fifty miles) may be attached to an Active
or Reserve Component unit. Attachment may be'to the
IMA organization or other organlzauon authorized by
ARPERCEN. Attached status authorizes the IMA to
perform IDT for the organization for retirement
points. Attachment will also generate an additional
IMA Officer Evaluation Report prepared by the orga-
nization to which attached.

4. Home Pro_]ects ‘Supervisors of IMAs should en-

- courage their IMAs to perform special assigned
‘projects at home. In addition to providing an opportu-
N _mty for retirement pomts they can serve to keep the
*skills ‘of ‘the IMA “fine tuned.” Discussion of home
- projects with the IMA supervrsors should be an item

“included « on the Officer Evaluation Support Form.

Tailoring Your Program =~

A good training program niot only leads to higher morale
and better trained IMAs, but can also result ina valuable
work product for the IMA~ orgamzatron The bes IMA
program is flexible enough to allow a tailored arrangement
with each IMA. Projects good for one IMA ‘may not be
workable with another due to individual qua”Ilﬁcatlons, time
avarlabrhty, or. 1nchnatrons of the ™

One prlmary conicern for all IMAs is eamrng a suﬂicrent
number of retirement points each year to entitle them to a
creditable retirement year. To earn a creditable retirement
year, a reservist ‘must earn fifty retirement points by the

“retirement year-end date,” which is not the same for each
officer. Because of mandatory removal dates, failure to earn
a creditable year can jeopardize an IMA’s opportunity to

~ earn the twenty creditable years that are necessary for re-

tirement beneﬁts

Unit reservists have no dlﬁiculty ﬁndmg ways to earn the
minimum fifty retirement points requrred They routinely
earn substantially more than the minimum points with nor-
mal participation in the unit. For IMAs, earning the
minimum retirement points is not as structured as for unit
officers and often requires innovation on their part.

IMAs in the lower officer grades, through 1 major are nor-
mally enrolled ‘in correspondence courses. While theéy last,
these courses are a good source of points. After the officer
has completed Command & General Staff College, howev-
er, enrollment in correspondence courses is not so easy. The
number of IMAs selected for senior service schools is limit-
ed. To properly serve the need of your IMAs, you must
make home projects available to provide them a reasonable
means of earning points during the year. The following are
suggestions and examples of such projects for your consid-
eration. Most of these would be home projects, unless the
IMA resides near the IMA orgamzatron
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1. Research/writing assrgnments (1ssues pertammg
to all areas of the law). o
2. Review of investigations or other matters (reports
of survey, line of duty determinations, etc.). - ;

3. Professional readings (office standard _operating
procedures (SOP) relevant court opinions, memoran-
dums, policy letters, mobilization material, The Army
Lawyer, the Military Law Rewew, other military jour-

nals, etc.).

4. Consultations (Many SJAs and legal ass1stance of-
ficers have found the expertise of their IMAs make
them valuable consultants, especially in the area of le-
gal assistance. ).

-5, Preparation of mobilization plans and procedures
for your office. = -

' 6. Recruiting (IMAs may be encouraged to recru1t
qualified attorneys in their communities for appoint-
ment into the JAGC Reserves and to ﬁll your vacant
IMA positions.). A

DA Form 1380 (Record of Indlvrdual Performance of
Reserve Duty Tramrng) is ‘used to record trarmng “for retire-
ment points. For guidance.on preparatlon of DA Form
1380, see paragraph 3-3, AR 140-185. That regulation also
contains rules for award of points. Completed DA Form
13805 are forwarded to Commander, ARPERCEN,
ATTN: DARP-PAR-PD (Data Capture Section),’ 9700
Page Boulevard, St. Louis, Missouri 63132-5260.

Highlights From Exceptional JA IMA Programs .

Consrderable eﬂ‘ort 1s requ1red to set up ‘effective gulde-
lines and procedures for your IMA progfam. Several JA
activities have done 50, The U.S. Army Trial J ud1c1ary and
the Contract Appea]s ‘Division have_ developed excellent
IMA programs. At the heart of each program is an SOP
setting forth a brief explanatlon of the IMA program, a list
of often used references, designation of responsibilities with-
in their ‘activity pertaining to all aspects of their IMA
program, and samples of correspondence routinely used in
administrating their IMA program. Some of the excellent
aspects of the programs developed by these organizations
are highlighte’d here and recommended to you:

1L An IMA control officer should be appomted The =
'IMA “control officer’ should be a respons1b1e senior
judge advocate. The control officer’s responsrblhtres '

may include the following: . T

(a) Preparation of a detailed SOP for admlmstratlon -

of the IMA program.”

ing in the Active Reserve . .
. —Annual Trammg (one pomt for each day of Ac-
tive Duty) ........ et ey inieeen. 121‘, }

whereby the IMA may earn the minimum required re-
tirement pomts to earn a credltable retrrement year

(fifty points), €.g.,,

, —Membershlp pomts auto \atlcally awarded for be-

—Correspondence Course Work (one pomt for three
credithours) .........c..cooviiiiiiiiiiean, 15
——IDT Home Projects (See AR 140-185, table 2-1,

_ rule 16: one point for each two hours or greater penod
"in"one day Award of a second point in the same day
. ‘.'requn'es a mmlmum of erght hours) .............. 10

* Total points ! 52

(t) Coordmatrng an AT date with each IMA, com- "

requirement. The SOP should require the IMA control

~officer to contact the IMA by letter by 30 September of
.-each year for the purpose of setting a date for the
: IMAS. AT for the upcoming fiscal year.

(g) Requesting AT orders once an AT period is

- agréed upon: between the IMA and the IMA control
¢ officer. : ,
% (h) Ensuring that the IMA has received orders and
- will be able to ‘report as directed by the orders. The

IMA. control officer contacts the IMA: at least thirty
days prior to the reportmg date to confrrm the

i trarmng

(1) Awarding points on the DA Form 1380 for IDT
" “(j) Reviewing and providing recommended changes

" to the MOBTDA to ensure that an appropriate num-
ber of IMAs are listed for mobrhzatlon needs.

plymg with the sixty-day rule and_the 31 March

2 A “trammg partrier” may be appomted for each

IMA. A training partner is a 'sponsor and working

partner to be the primary point of contact for each

IMA. The training partner is responsible for providing
meaningful projects and training for the IMA. Togeth-

. er they design a workable training program that can

mutually benefit both. For example, an IMA could

earn retirement points by performing research projects

needed by the training partner. The IMA could work
on one large case or on many 'small ones. The nature of

the training or assistance is agreed upon by the partner

" and the IMA

Conclusion

An IMA prog“ramis meaningful if it accomplishes the

54

(b) Ensuring appropriate references are ‘on hand, in-

“cluding AR 140-1, AR 140-145,’and AR 140-185.

(c) Maintaining a current listing of IMA positions

and incumbents assigned to the positions.

(d) Establishing and maintaining a training. ﬁle for,_

- each assigned IMA.

(e) Upon recerpt of orders ass1gmng the oﬁicer as an’

- IMA, ensuring that a welcome letter is prepared, and

“-enclosing a copy of the IMA’s assignment orders, the - .

organization’s IMA SOP, and other appropriate guid-

ance to include procedures and time requirements for -
requesting AT orders, opportunities to earn. retirement

-*.points by performing projects during the year, and oth-
“er matters deemed appropriate by the IMA control
officer. The letter may provide a suggested scheme

goal of preparing the IMA to successfully assume the re-
sponsibilities of the assigned position immediately upon
mobilization. To accomplish this requires a program of
well- des1gned procedures to_assure efficient action to bring
IMAs on their AT tours, to plan and execute meaningful
training durmg AT, and to make available to_the IMAs
IDT projects from which they may earn retirement points
sufficient for them to earn creditable retirement years. Keep
your IMAs informed with office pohcy Tetters, newsletters,
installation newspapers, and other items of interest related
to your activity. It is of utmost importance that you main-
tain contact with your IMAs throughout the year—not just
during»AT. The key to a successful reserve program is hav-
ing someone responsible for it. The resulting rapport will be
invaluable to your office now and especrally on
mobilization.
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-~ 1 Resident Courle Quotas e

. 7 CLENews

Attendance at resident CLE courses cotriducted at The

Judge Advocate General’s School is restricted to those who
have been allocated quotas. If you have not received a wel-'
come letter or packet, you do not have a quota. Quota
allocations are obtained from local training offices which re-
ceive them from the MACOMSs. Reservists obtain quotas
through their unit or ARPERCEN, ATTN

DARP-OPS-JA, 9700 Page Boulevard, St. Louis:” ‘MO
63132 if they are non-unit reservists. Army National Guard
personnel request quotas through their units. The Judge
Advocate General’s School deals directly with MACOMs
and other major agency training offices. To verify a quota,
you must contact the Nonresident Instruction Branch, The
Judge Advocate General’s School, Army, Charlottesville,
Virginia 22903-1781 (Telephone: AUTOVON 274-7110,

extension 972-6307; commercial phone (804) 972—6307)

2. TJAGSA CLE Course Schedule

July 13- 17 Professional Recrultrng Tralnmg Seminar.

July 13-17: 16th Law Office ‘Management Course
(TA-T13A).

July 20-31: 112th Contract Attorneys Course (5F—F 10)
July 20—September 25: 113th Basic Course (5—27-C20)

August 3-May 21,
(5-27-C22).
“August 10-14: 36th Law of War Workshop (5F—F42)

1988: 36th Graduate Course

August 17-21: 11th Criminal Law Neéw Developments’

Course (SF-F35).

August 24-28: 90th Senior Oﬂicers Lega] Orlentatlon
Course (SF-F1).

September 14-25: 113th’ Contract "Attorneys Course
(5F-F10).

September 21-25: 9th Legal Aspects of Terrorism Course
(5F-F43). R

October 6-9: 1987 JAG Conference.

October 19-23: 7th Commercral Act1v1t1es Program ‘

Course (SF-F16).
October 19-23: 6th Federal Litigation Course (5F-F29).

October 19-December 18 114th Basic‘CourSe
(5-27-C20). e

October 26-30: 19th Criminal Trial” Aﬁcacy L

(5F—F32)

November 2—6 91st Semor Ofﬁcers Legal Orlentatlon
Course (5F<F1). "

November 16-20: 37th Law of War Workshop (5F—F42)

November 16 -20: 21st Legal Assrstance Course
(5F—F23)

November 30—December 4 25th Frscal Law Course
(5F—F12)

December 7-11: 3d Iudge Advocate and Mrhtary Opera-
tions Seminar (5F—F47)

December 14-18: 32d Federal Labor Relatlons Course
(5F-F22).
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January 11- 15 1988 Government Contract Law Sympo-
sium (SF-F1 D.

January 19-March 25: 115tk Basic Course (5—

7—C20)

January 25-29: 92nd Senior Officers Legal Orientation”

Course (SF-F1).

- - February 1-5: 1st Program Managers’ Attorneys Course
-« (5F-F19). ~

February 8-12: 20th Crrmmal Trial Advocacy Course
(5F-F32).

February 16-19: 2nd Alternate Dispute Resolutlon
Course (SF-F25).

February 22-March 4: 114th Contract Attorneys Course
(SF—FIO)
" March 7-11: 12th Admmrstratrve Law for Mrhtary In-
stallations Course (SF-F24).

March 14-18: 38th Law of War Workshop (5F—F42)

~“March 21-25: 22nd Legal Assistance Course (SF-F23).

‘March’ 28—Apr11 1 93rd Semor Oﬂicers Legal Crlenta-
tion Course (SF-F1).

April 4-8: 3rd Advanced Acqulsrtlon Course (5F—F17)
April 12—15 JA Reserve Component Workshop ’

April 18-32: Law for LegaI Noncomrmssroned Officers
(512-71D/20/30). "

April 18-22: 26th Fiscal Law Course (5F—F12)

April 25-29: 4th SJA Spouses’ Course. o

April 25-29: 18th Staff Judge Advocate Course
(S5F-F52),

May 2-13: 115th Contract Attomeys Course (5F—F 10)

May 16-20: 33rd Federal Labor Relations Course
(SF-F22).

‘May 23-27: 1s{ Advanced’ Installatlon Contractmg
Course (SF-F18).

May 23-June 10: 31st Military Judge Course (SF—F '3)"'

June 6-10: 94th Senior Officers Tégal Otientation Course

(SF-F1).” o
June 13-24: JATT Team Training.
June 13-24: JAOAC (Phase VI).

June 27-July 1: U.S. Army Claims Service ‘Training
Seminar,

July 11 15: 39th Law of War Workshop (5F—F42)
July 11-13: Professional Recruiting Trammg Seminar.

July 12-15: Legal Administrators Workshop (512-71D/
71E/40/50), .

July 18-29: 116th Contract Attorneys Course (SF-F10).
. July 18-22: Law Office’ Management Course (7A—713A)
July 25-September 30: 116th Basic Course (5—27—C20)

August 1-5: 95th Senior Officers Legal Orrentatron
Course (SF-F1).

August 1-May 20,

- (5-27-C22). »
August 15-19: 12th Criminal Law New Developments

Course (5F-F35).

September 19-23: 6th Contract Claims, Litigation, and
Remedies Course (5F—F13)

1989: 37th G‘raduafe"coﬁf‘s‘e‘”

i A
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3. Civilian Sponsored CLE Courses

September 1987

1: PBI, Estate Planning for the Elderly, Stroudsburg,
PA.

2: MBC, Medical Malpractice, Kansas City, MO.

9: PBI, Witness & D1scovery in Famlly Law (Vldeo)
State College, PA.

10-11: FPI, Franchlsmg, Washington, D.C.

10-11: LSU, Recent Developments in Leglslatlon and Ju-
risprudence, Shreveport, LA.

11: UMC, Administrative Law, Columbia, MO.

11: UMKGC, Bankruptcy Institute, Kansas City, MO.

11: SBNM, Criminal Law Update, Albuquerque, NM.

11-12: BNA, Constitutional Law, Washington, D.C,

12-18: PLI, Patent Bar Review Course, New York, NY.

16-18: FPI, Construction Course for Owners, Washmg-
ton D.C.

_17: SBN, Family Law Seminar, Reno, NV.

17-18: PLI, The Commerce Department Speaks, Wash-

ington, D.C.
18: FPI, “At Will” Termmatlon in I]lmo1s Ch1cago, IL
18: SBN, Family Law Seminar, Las Vegas, NV.

18-19: LSU, Recent Developments in Legislation and Ju-

risprudence, Baton Rouge, LA.
18-19:"'NCLE, Real Estate, Lincoln, NE.

20-25: NJC, Managing the Complex Case, Reno, NV.
20-10/9: NJC, General Jurisdiction, Reno, NV, .
21-22: BNA, Equal Employment Opportumty, Washmg-

ton, D.C.
21-23: FPI, Claims and the Construct1on Owner, Wash-
ington, D.C.
21-24: FPI, Pension Law Today, Washington, D.C.
24: MBC: Sources of Proof, St. Louis, MO.
24-25: ABA, Valuing a Small Business, Boston, MA.
25: MBC, Sources of Proof, Kansas City, MO. .
25-26: LSU, Estate Planning Seminar, Baton Rouge, LA.
27-10/2: NJC, Evaluating Medical and Screntlﬁc Eyi-
dence, Reno, NV.
28-29: PLI, Banking Law Institute, New York NY.
28-29: PLI, Securities L1t1gat1on, San Franc1sco, CA.

©28-29: PLI, Secured Creditors & Lessors Under Bank-

ruptcy Reform Act, San Francisco, CA.
. 28-30: FPI, Proving Construction Contract Damages,
Washington, DC.

- 28-30: FPI, Practical Construct1on Law Las Vegas, NV

For further information on civilian courses, please con-
tact the institution oﬁ‘enng ‘the course. The addresses are
11sted in the February 1987 issue of The Army Lawyer.

4 Update on Mandatory Contmumg Legal Educatlon

The ,follo,wmg information concerngng mandatory contin-
uing legal education updates the list found on pages 51 to
53 ‘of the Yanuary 1987 issue of The Army Lawyer. The re-
porting daté for compliance with the Tennessee MCLE
rules is 31 January. The address for the local official is as
follows: Commission on Continuing Legal Education, Su-
preme Court of Tennessee, 3622-A West End Avenue,
Nashville, TN 37205. The telephone number is (615)
385-2543.

Wisconsin now requires active attorneys to complete 30
hours of approved CLE every two years. The reporting date

_is 31 December of even or odd years depending on the year
" of Wisconsin admission. The address of the local official has

changed to the Supreme Court of Wisconsin Board of At-
torneys Professional Competence, 119 Martin Luther King,
Jr. Boulevard, Room 405, Madison, WI 53703-3355. The
telephone number is (608) 266~9760.

5. Mandatory Contmumg Legal Educatron Junsdrctlons
and Reportmg Dates . o :

Jurtsdlctlon ‘ Reportmg Month

Alabama. 31 December annually

Colorado - 31 January annually

Georgia 31 January annually .

Idaho 1 March every third anniversary of
R admission

Indiana 30 September annually

Iowa 1 March annually

Kansas 1 July annually

Kentucky 1 July annually

Minnesota 1 March every third anmversary of

admission

Mississippi. - 31 December annually

Missouri " 30 June annually begmmng in 1988

Montana "1 April annually

Nevada -15 January annually

New Mexico

North Dakota'
=1 April annually
10 January annually

Oklahoma

South Carolina:

1 January annually begmnmg in 1988
1 February in three year 1nterva]s

Tennessee 31 January annually

Texas -~ ~Birth month annually

Vermont 1 June every other year

Virginia 30 June annually

Washington 31 January annually

West Virginia 30 June annually

Wisconsin 1 March annually

Wyoming 31 December in even or odd years

dependmg on admission

For addresses and detailed mformatlon, see the January
1987 issue of The Army Lawyer. :

6. Army-Sponsored Contmuing Legal Education Calendar ]
(June—December 1987)

The following is a schedule of Army-sponsored Contmu-

ing Legal Education, not conducted at TIAGSA. Those.
interested in the training should check with the sponsoring
agency for quotas and attendance requirements. NOT ALL
training listed is open to all JAG officers. Dates and loca-
tions are subject to change check before makmg plans to
attend. Sponsoring agencies are: OTJAG Legal Assistance,
(202) 697-3170; TIAGSA On-Site, Guard & Reserve Af-
fairs Department, (804) 972-6380; Trial Judiciary, (202)
756-1795; Trial Counsel Assistance Program (TCAP),
(202) 756-1804; U.S. Army Trial Defense Service (TDS),
(202) 756-1390; U.S. Army Claims Service, (301)
677-7804; Office of the Judge Advocate, U.S. Army Eu-
rope, & Seventh Army (POC: MAJ Butler, Heidelberg
Military 8930). This schedule will be updated in The Army
Lawyer on a periodic basis. Coordinator: MAY Williams,
TIAGSA, (804) 972-6342. "
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N ERE R e “TJAGEA On-Site St Louis, MO T 1\0—k11HOc't: 1987
Training Location ‘ Dﬂte i . USAREUR Criminal Law _ Garmisch, Germany 12-23 Oct. 1987
o - - ! Workshops and . : .
TCAP Seminar Fort Moriore, VA 1314 Jul, 1967 Advocacy Course ,
TCAP Seminar Atlanta, GA ~  17-18 Aug. 1987 TJAGSA On-Site Boston, MA  24-25 Oct. 1987
USAREUR LegilE : G?F"?'sd} Gem,'a"y 14 Sept. 1987 TDS Regional Workshop  Region Vi—Seoul Oct. 1987
5th Circuit Judicial Garmisch, Germany 3 Sept. 1667 TJAGSA On-Site™ Oct. 1987
Conference TJAGSA On-Site 7-8 Nov. 1967

TCAP Seminar

TDS Regional Workshop ™

Kansas City, MO

" Fort Lewis, WA

14-15 Sept, 1987

""'Sept. 7987

TJAGSA On-Site ™~~~
TJAGSA On-Site

Indianapolis, IN

{4515 Nov' 1987

14-15 Nov. 1987

(Region V) _ o TCAP Seminar Fort Hood, TX 16-17 Nov. 1987
USAREUR Claims Mannheim, Germany 14-18 Sept. 1987 USAREUR JA Workshop Berchtesgaden, 23-25 Nov. 1987
Attorney’s Conference -.Germany

TDS Regional Workshop

Fort Stéwart, GA

Sept. 1987

TDS Reg|onal Workshop

(Region Il) Fort Meade, MD Nov. 1987
: , (Region I) , s e
PACOM CLE Elrxlear;c'i(grf AFB, 7-10 Sept. 1987 1st/2d Cireuit Judicial’ ~ “TBA T Nev 1687 T
Conference " S
Seoul, K 11~15 Sept. 1987 prlibudine- G T :
Tokyo, Japan lo 1o Set 108y TJAGSA OnSits New York, NV 5.6 Dec. 1687 _
Camp Butler, Okinawa 20-23 Sept. 1987 TCAP Seminar  SanDiego, CA \ 7-8'Dec. 1967
_Clark AFF.B., 24-26 Sept. 1987 USAREUR International” ' TBA Dec. 1987
Phllnppmes o ' Affairs CLE Conference . b
N.A.S., Guam~ 27-30 Sept. 1987 3d/4th Circuit Judicial =~ TBA Dec. 1987
HonquIu Hawaii  1-7 Oct. 1987 Conference = . e
TJAGSA On-Site Minneapolis, MN 3-4 Oct. 1987

Current Material of Interest /

1. TJAG Policy Letters '
Judge advocates are reminded that’ TJAG Pohcy Leiters

are now disseminated through The Army Lawyer (see_ The

Army Lawyer, Nov. 1986 at 3). This method is more cost-
effective than other means of dlstnbuuon

2. National Security Course At Harvard University

Each year, Harvard Umver51ty conducts the Harvard/
DOD Program for Senior Officials in National Security, an
eight week course designed to promote understanding of
the political environment in which national security pOllCleS
and programs are formulated and executed. The course is
for personnel at the GS/GM-15 and O-6 levels who are se-
lected based on supervisor nominations. This year, Mr.
Samuel S. Horn, Attorney Advisor (Labor) in the Labor

and Civilian Personnel Law Office, OTJAG, was selected'fo

attend. DA’s announcement of the next session, with in-
structions on how to submit _nominations, will be
dlssemmated in January, 1988.

3. TIAGSA Materials Available Through Defense
Technical Information Center’

Each year TJAGSA publishes deskbooks and materials
to support resident instruction. Much of this material is
useful to judge advocates and government civilian attorneys
who are not able to attend courses in their practice areas.
The School receives many requests each year for these
materials. Because such distribution is not within the
School’s mission, TTAGSA doés not have the resources to
provide these publications.

In order to provide another avenue of availability, some

of this material is being made available through the Defense
Technical Information Center (DTIC). There are two ways

an office may obtam this matenal The ﬁrst is to get it

~through a user library on the installation. Most technical

and school libraries are DTIC “users.” If they are “school”
libraries, they may be free users. The second way is for the
office or orgamzatlon 'to become a government user. Gov-
ernment agency users pay five dollars per hard copy for

- reports of 1-100 pages and seven cents for each additional

page over 100, or ninety-five cents per fiche copy. Overseas
users may obtain one copy of a report at no charge. The
necessary mformatlon and forms to become registered as a
user may be. requested from: Defense Technical Informa-
tion Center, Cameron Station, Alexandria, VA 22314-6] 145,

telephone (202) 2747633, AUTOVON 284-7633,

Once registered, an office or other organization may open
a deposit account with the National Technical Information
Service to facilitate ordering materlals Information con-
cerning this procedure will be provided when a request for
user status is subm]tted

Users are provided blweekly and cumulatlve 1nd1ces
These indices are classified as a smgle conﬁdentxal docu-
ment and mailed only to those DTIC users whose
organizations, have a facility clearance. This will not affect
the ability of organizations to become DTIC users, nor will »
it affect the ordering of TTAGSA' pubhcatlons through
DTIC. All TYAGSA publications are unclassified and the
relevant ordering information, such as DTIC numbers and
titles, will be published in The Army Lawyer.

The following TJAGSA publications are available
through DTIC. The nine character identifier beginning with
the letters AD are numbers assigned by DTIC and must be
used when ordering publications. The newly-added Preven-

"tive Law Series contains reproducible pamphlets on many

consumer and family law topics.
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AD B090375

AD B090376

AD B100234
AD B100211
AD A174511

AD A174509

AD B100236
AD B100233
AD B100252
AD A174549
AD B089092
AD B093771
AD B094235
AD B090988

AD B090989

'AD B092128
AD B095857

AD B110134

AD B108054

AD B087842

AD BOB7849

58

Contract Law

Contract Law, Government Contract Law
Deskbook Vol 1/JAGS—ADK—85——

(200 pgs).

Contract Law, Government Contract Law
Deskbook Vol 2/JAGS—ADK—-85—2

(175 pgs)-

Fiscal Law Deskbook/J AGS—ADK—86 2
(244 pgs).

Contract Law Seminar Problems/
JAGS—ADK—86—1 (65 pes).

g 91T

Legal Assnstance

Administrative and C1v11 Law, All States
Guide to Garnishment Laws & .
Procedures/JAGS—ADA—86—10 (253 pgs).
All States Consumer Law Guide/ .
JAGS-ADA-86-11 (451 pgs).

Federal Income Tax Supplement/
JAGS-ADA-86-8 (183 pgs). ‘
Model Tax Assistance Program/
JAGS-ADA-86-7 (65 pgs).

All States Will Guide/JAGS-ADA-86-3
(276 pgs).

All States Marriage & Divorce Guide/
JAGS-ADA-84-3 (208 pgs).

AD B087848

AD B100235

AD B100251

AD B108016

AD B107990

AD B100675

AD B087845

AD B087846

Military Aid to Law Enforcement/
JAGS-ADA-81-7 (76 pgs).
Government Information Practices/
JAGS-ADA-86-2 (345 pgs).

Law of Military Installations/
JAGS-ADA-86-1 (298 pgs).

Defensive Federal Litigation/
JAGS-ADA-87-1 (377 pgs).

Reports of Survey and Line of Duty
Determination/JAGS~-ADA-87-3 (110
pgs).

Practical Exercises in Administrative and
Civil Law and Management/
JAGS-ADA-86-9 (146 pgs).

Labor Law

Law of Federal Employment/
JAGS-ADA-84-11 (339 pgs).

Law of Federal Labor-Management
Relations/JAGS-ADA-84-12 (321 pgs).

Developments, Doctrihe & Literature

AD B086999
AD B088204

All States Guide to State Notarial Laws/ .

JAGS-ADA-85-2 (56 pgs).
All States Law Summary, Vol I/
JAGS-ADA-85-7 (355 pgs)-

_All States Law Summary, Vol 11/
_JAGS—ADA—SS -8 (329 pgs). -
"'Legal Assistance Deskbaok, Vol I/
JAGS-ADA-85-3 (760 pgs).

Legal Assistance Deskbook, Vol 11/

JAGS-ADA-85-4 (590 pgs).

USAREUR Legal Assistance Handbook/

JAGS-ADA-85-5 (315 pgs).

 Proactive Law Materlals/

JAGS-ADA-85-9 (226 pgs).
Preventive Law Serles/JAGS—ADA—87—4
(196 pgs)

Claims

Claims Programmed Text/
JAGS-ADA-87-2 (119 pgs). .

Administrative and Civil Law

Environmental Law/JAGS—ADA—84—5

(176 pgs).
AR 15-6 Investigations: Programmed
Instruction/JAGS-ADA-86—4 (40 pgs).
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AD B107951
AD B107975

AD B107976

AD B107977

-AD B095869

AD B100212

Operational Law Handbook/
JAGS-DD-84-1 (55 pgs).

Uniform System of Military Citation/
JAGS-DD-84-2 (38 pgs.)

Criminal Law

Criminal Law: Evidence I/

JAGS-ADC-87-1 (228 pgs).
Criminal Law: Evidence I/
JAGS—ADC—87—2 (144 pgs)

_Criminal Law: Evidence III (Fourth
Amendment)/JAGS—ADC—87—3 e

(211 pgs).

Criminal Law; Evidence IV (Fifth and
Sixth Amendments)/JAGS ADC—87—4
(313 pgs).

Criminal Law: Nonjudicial Punishment,
Confinement & Corrections, Crimes &"

-Defenses/JAGS-ADC-85-3 (216 pgs).

Reserve Component Criminal Law PEs/
JAGS-ADC-86-1 (88 pEs).

" The following CID' publlcatlon is also avallable through

DTIC:

‘AD A145966 - USACIDC Pam 195-8, Crlmlnal

Investigations, Violation of the USC in
Economic Crime Investigations (approx. -

75 pgs).

Those ordering publications are reminded that they are

for government use only.




4, Regulations & Pamphlets
Listed below are new publications and changes to existing

publications.
Number ~ Title Change
AR 12-12 Processing Discrepancy 1 Oct 86
Reports ,
AR 350-20 Management of the 15 Mar 87
Defense Foreign Language
Program ]
AR 381-20 U.S. Army Counterintel- 17 Apr 87
ligence Activities ;
AR 600-100 Army Leadership 22 May 87
AR 601-1 Assignment of Enlisted 22 Apr 87
Personnel to the U.S.
Army Recruiting Command
AR 612-201 Processing, Control, and 24 Apr 87
Distribution at U.S. Army
Reception Battalions and
Training Centers
AR 700-9 Policies of the Army 5 May 87
Logistics System )
DA Pam 25-30  Index of Army Publications 31 Mar 87 ~
and Blank Forms ‘
DA Pam 710-5  Unit Commander’s Supply 15 Apr 87
Handbook ‘
UPDATE 10 Officer Ranks Personnel 15 Apr 87
UPDATE 12 Morale, Welfare & 8 Apr 87

Recreation

5. Articles

The following civilian law review articles may be of use
to judge advocates in performing their duties.

Almond, The Military Activities Case: New Perspectzves on

the International Court of Justice and Global Public Or-
der, 21 Int’l Law. 195 (1987).
Closen, Connor, Kaufman & Wojcik, AIDS. Testing De-
mocracy——Irrational Responses to the Public Health Crisis
and the Need for Privacy in Serologic Testing, 19 J. Mar-
shall L. Rev. 835 (1986).

Date .

Developments in Alternative Dispute Resolution, 37 J. Legal -

Educ. 26 (1987).
Goldman, The Strategic Defense Initiative: Star Wars and
Star Laws, 9 Hous. J. Int’l L, 111 (1986).

"K/nghet Evidence, the Court, and the Nicaragua Case, 81
= Am, J. Int’l L. 1 (1987).

Moring, Regulation of Free Speech in Arlington National
Cemetery: An Analysis of the Visitors’ Rules (pts. 1 & 2),
34 Fed. B. News & J. 85 (1987), 34 Fed. B. News & J.
136 (1987).

Mueller & Sterritt, Article III Status for the U.S. Court of
Military Appeals—The Evolution Continues, 34 Fed. B.
News & J. 132 (1987).

Perras & Hunter, Handicap Discrimination in Employment:
The Employer Defense of Future Safety Risk, 6 J. L &
Com. 337 (1986).

Peritz, Computer Data and Reliability: A Call for Authenti-
cation of Business Records Under the Federal Rules of
Evidence, 7 Computer L.J. 23 (1986).

Oliphant, Sixth Amendment Rights for Defendants Accused
of State Crimes in Federal Magistrate Courts: A Call for
‘Reform, 20 U.S.F. L. Rev. 313 (1986).

Reed, How to Write an Article, Legal Econ., March 1987, at
66.

Thompson, The Use of Modern Technology to Present Evi-

dence in Child Sex Abuse Prosecutions: A Sixth
Amendment Analysis and Perspective, 18 U, West L.A. L.
Rev. 1 (1986).

Thornhill, Federal and State Remedies to Clean up Hazard-
ous Waste Sites, 20 U. Rich. L. Rev. 379 (1986).

:..Comment, The Clergy-Pentitent Privilege and the Child

Abuse Reporting Statute: Is the Secret Scared?, 19 J. Mar-
shall L. Rev. 1053 (1986).
Note, Protecting Nuclear Materials in the Terrorist Age: The
" International Challenge, 12 Brooklyn J. Int’l 305 (1986).
Note, Removal Provisions of the Philippine-United States
- Military Bases Agreement: Can the United States Take It
All?, 20 Loy. L.A.L. Rev. 421 (1987).
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