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ATTENTION OF 4 June 1992 Sy o 5

DAJA-

MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES

SUBJECT: Interim Change, AR 15-6 - POLICY~MEMORANDUM»92-1

1. Investigations conducted .pursuant to AR 15-6 are an
extremely valuable tool for commanders to use in meeting

their responsibilities. -Predictably, Operation Desert
Shield/Storm led to a number of AR 15-6 investigations. These
investigations ranged from relatively routine inquiries
conducted in a day to highly complex investigations into
sensitive issues like "friendly fire" incidents, taking months
and resulting in multi-volume reports. In many instances, the
findings and recommendations of AR 15-6 investigations were used
as the basis for action not only within the command that
conducted the investigation, but also by the senior leadership
of the Army and the Department of Defense. The vast majority of
AR 15-6 investigations stemming from Operation Desert
Shield/Storm were done in a timely, thorough, and highly
professional manner, with the detailed assistance and advice of
Judge Advocates at all levels.

2. In several cases, however, problems did occur. 1In response
to these problems, a clarifying interim change to AR 15-6, a
copy of which is attached, was recently promulgated.

3. The interim change clarifies that investigations conducted
under AR 15-6 may be conducted before, concurrently with, or
after an investigation into the same or related matters by
another command or agency, including CID. However, the change
also stresses that concurrent AR 15-6 investigations must be
conducted so as to neither hinder nor interfere with other
investigations, especially those being conducted by CID or any
other criminal investigative agency. The interim change
emphasizes coordination with other commands or agencies
investigating the same or related matter both to avoid
interference and to avoid duplication of investigative effort.

4. This interim change also stresses the advisability of
consultation with the servicing Judge Advocate where the
findings and recommendations of an investigation under AR 15-6
may result in adverse actions or will be relied upon by higher
headquarters.
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5. The interim change is designed to ensure that AR 15-6:: '
investigations remain a flexible and effective means for
commanders to resolve factual issues and take appropriate
command action, while.avolding even the perception that such:
investigations are intended to preempt or interfere with related
investigations, particularly those conducted by:criminal-
investigative agencies. The interim change is also de51gned to
ensure the detailed involvement of Judge Advocates in
significant AR 15-6' investigations. - Staff and: Command Judge’
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Headquarters

2 Department of the Army ' "mm@@ﬂﬁ:@ ﬁ[@@[ﬁl

Washington, DC

15 April 19z LlNTEﬂRlM _CHANGE

AR 15-6

Interim Change

No. I01

Expires 15 April 1994

Boards, Commissions, and Committees

Procedure for Investigating Officers and. Boards of Officers

Justification. This interim change provides guidance on the .. : *:.
conduct of concurrent investigations under this and other
regulations, and clarifies when an investigation should. be»
referred to the servicing JA for legal review. . ’

Expiration. This interim change expires two years:from the date :
of publication and will be destroyed at that time unless sooner o
superseded or rescinded. : SRR , Lo

l. AR 15- 6, 11 May 1988, is changed as follows.

/> Page_ 3. Paragraph 1 4 is amended by adding a new paragraph
| 1-4d: . 1¢ | |

d. Concurrent investigations. An administrative fact finding
procedure under this regulation, whether designated an
investigation or a board of officers, may be conducted before,
concurrently with, or after an investigation into the same or
related matters by another command or agency, consistent with
paragraph b(5) above. Appointing authorities, investigating
officers, and boards of officers will ensure that procedures
under this regulation do not hinder or interfere with a
concurrent investigation directed by higher headquarters or being
conducted by a criminal investigative agency. 1In cases of
concurrent or subsequent investigations, coordination with the
other command or agency should be made to avoid duplication of
investigative effort where possible.

Page 4. Paragraph 2-3b, second sentence is amended by changing
it to read: "The appointing authority should do so in all cases
involving serious or complex matters, particularly where the
findings and recommendations may result in adverse administrative
actions (see para 1-8), or will be relied upon in actions by
higher headquarters."

. 2. Post these changes per DA Pam 310-13.
o
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3. File this interim change in the front of the publication. . .

[DAJA-ALP]

By Order of the Secretary of the Army: Broo et

GORDON R,_ﬁULLIVAN
General, United States Army
Chief of Staff

NN

Off101al- ! EEAT R ST SR R }‘ ; ‘1“‘.’: : ) cr ',
MILTON H. HAMILTON X EEEINIE SR P
Administrative Assistant to the :
Secretary of the Army

eF LB e T S

DISTRIBUTION: Distribution of this publication is made in
accordance with the requirement on DA Form 12-09-E,‘ block"

number 3130, intended for command level A for the Active Army,f€3”s

the Army National Guard, and the U.S. Army Reserve.
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Umted States v. Clear. Good Idea—Bad Law

" - ""“; MajorEugeneR lehtzer b “" ‘
M e e - Joint Services Committee = '

i ‘Intl;oduction :

In United States v. Clear,! a majority of thé Court of
Military Appeals found.“plain error” in a staff judge
advocate’s (SJA’s) failure to advise a convening authority of
the military judge’s recommendation for clemency on
sentencing. “The: court’s apparent goal—to require SJAs to
acknowledge these recommendations in their mandatory post-
trial recommendations2—is a good idea.  Nevertheless, the
process'by which the court achieved that goal—that is,
judicially amending a properly promulgated procedural rule
simply because it was unwise or was capable of improve-

ment—is bad law.

;Admi"t‘te‘,dly, to contend that a decision that ;impro'ves‘a

- particular law is itself bad law.is counterintuitive. . The natural
-impulse is quite the opposite: - one is inclined to believe that

one should :welcome improvements to a body of law, what-
ever their sources and however they might be effected, and
that any change that promotes justice or fairness within a legal
system necessarily must enhance that system as a whole. - This
philosophy appears to enjoy the twin virtues of simplicity.and
sensibility. Cast in slightly different light, however, it exalts
content over methodology and encourages ad hoc lawmaking
at the expense of legitimate legislative processes. Viewed
critically, a theory that at first glance seemed rational is
revealed to be distressingly sophistic. >

The contrary jurisprudential approach to which the author
subscribes holds that the legitimacy of a given law. ultimately
depends upon the legitimacy of the process that crcatcd it A
legitimate process normally begets wise- laws; when it does

not, it will correct its errors if given time to do so. Accord-‘ ,

ingly, the integrity of the lawmaking process should not be
compromised to enhance the content of a single law.

These two philosophies do not always clash. In Clear,
however, conflict was unavoidable. The Court of Military

134 MJ 129 (CM.A. 1992).

Criminal Law Dnvr’iswn,‘ OTIAG

Appcals confronted a rule having the force of law, born of ’a

legitimate lawmaking process, that at worst was unwise and at
best was susceptible to improvement. This article will
‘examine how the court resolved the fundamental philo-
“sophical tension between improving the content of a particular

" Taw and respecting the process of lawmaking.
. i L " .

“Case History: United States v. Clear

A military judge, smmg as a general court- mamal
conv1cted Staff Sergeant Earl P. Clear of larceny? and of
conspu'acy to commit larceny.4 ‘The accused previously had
“served as a noncomrmsswned ofﬁcer in the Air Force secunty
pohce th]e deployed in 'Panama’ durmg Operanon Just
Cause. he consplred with other secunty pohcemen to steal
. sterea eqmpment from a building that he was” aSSlgned to
* gudrd, then actually stole the equipment.

.The military, judge sentenced Clear to 2 bad-conduct
dlscharge, conﬁnement w1th forfelture of $150 pay per month
for elght months and reductlon to airman basic (E- 1).
Immedxately after adjudgmg this sentence, the judge rec-
“ommended pn the record “that the 3320th Corrections and
Rehabilitation Squadron at Lowry Air Force Base, Colorado,
“be desngnated as the place of confmement and that Sergeant
“Clear be afforded an opportumty to. earn conditional
suspension of the dlscharge s

-After the trial, the SJA advised the accused of his right to
submit matters to the convening ‘authority.® The SJA then
. provided Clear with a copy of the SJA's post-tnal recommen-
_ dation. The SJA's recommendation did not mention the

" military judge’s clemency recommendation. It merely stated
“‘that the -SJA found “no reason to recommend clemency,”
-advised the convening authority to approve the sentence, and

recommended that the accused be confined at “the 3320 CRS
Centralized Confinement System.”?

szua.l for Coun.s Mnn.ml Umled Slatcs, 1984 Rule for Couns Mamal 1105 [hemnafler R. C.M ]

3Uniform Code of Military Justice art. 121, 10 U.S.C. § 921 (1988) [hereinafter UCMJ]).

4UCMJ are 81.

SClear, 34 M.I. at 130. The military judge eiplamed that he based his clemency recommendation upon the accused’s *‘previous superb record [and on] the
recommendations of [the accused’s) supcmsors and other NCOs."” /d. In ns opunon. the Coun of Mﬂmry Appeals scl fonh in deml lhe favorable sentencing
evidence lhat Clcar prcsemed at Ius eoun—marual See id. n 130—31 ‘

SThe SJA speclﬁcally advised the accused of ]us rights 10 submit to the convemng nut.honty Clemency Reoommendauons by any court member, the military
judge, or any other person’ and *[to express his] . .". desires for retraining and rehabilitation at the 3320th Corrccuonal Rehabnhmuon Squadmn e Id. at 130.

Td.
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The defense counsel later submitted a clemency request,
urging the convening authority to disapprove the forfeitures,

to approve only a single-grade reduction, and to reduce the .

period of confinement. The bases for this clemency mcluded

the accused’s financial obligations to his family members and
the distress that the adjudged sentence would cause them. The

accused’s supervisors also submitted letters asking the
convening authority to ease the hardship on Clear’s family by
remitting the forfertures and mmgaung the reduction.

. In his addendum, the SJA stated that, after “carefully
consxder[mg] all matters in extenuation and mitigation
submitted by the accused at and after trial,” he adhered to his
initial recommendation. No mention of the military judge’s
recommendation appeared in the SJA’s recommendation or in
any other posttrial document submitted to the convening
authority.®

'On appeal the Air Force Court of Mrlntary Review
examined this 1ssuc only to determine whether the farlm'e of
 the trial defense counsel to alert the convening authority to the
judge’s clemency recommendatron constrtuted ineffective
assistance of counsel 9 Relying in part on the defense
~counsel’s posttrral affidavit, the Air Force court resolved the
issue against the accused“’ and affu'med his convrctron and
sentence.

‘Clear 'then argued his case before the Court of Military
Appeals Thé three Judges who heard this appeal issued
separate oplmons 11 Only. the lead 0p1mon wntten by Semor
Judge Everett, addressed Clear 3 c1a1m of rneffectlve
assistance of counsel The Senior Judge concluded summanly
“that the’ record in the case, including the affidavit,
madequately supported the Air Force court’s conclusron Prat
the defense counsel had rendered effective assistance.12

.+.¢ " Military Justice]:.i. . provides that the staff 11 /i1

ws1dered such a matter 6. ‘ s L

. This finding, however, was not crucial to the decision.
Rather than concentrating on the adequacy of the defense

counsel, the court focussed on whether the SJA’s failure to tell

. the .convening authority about the military ]udge s clemency
:recommendatron amounted to plarn error.”
Everett concluded that the omission of this information from

Senior Judge

the SJA’s posttrial recommendation was plain error.!?> He
reached this conclusion despite his candid admission that

[a]rticle 60(d) of the Uniform Code [of . :

;judge advocate’s recommendation ““shall vl
include such' matters ‘as the President'may . -
. prescribe by regulation”; "and fRCM.: .
- 1106(d)(3)—which  prescribes: the r
. “Required contents” of a staff judge advo- ¢ «
i i1 - - cate's recommendation—does not “include™ v 5
-+~ information as to clemency recommendedl o
" by the sentencing judge.14 S

i AT i v

In his concurring opinion, Chief Judge Sullivan agreed that

““plain ‘error occurred in this case.”15  He ‘added, ‘‘Brevity of
! expression does not contemplate omission of essential matters

related to the adjudged sentence. A recommendation” for
clemency by ‘a court-martial at tnal haé long been con-

RS
fi

J udge Cox dlssented but he noted that he "agree[d] w1th

- Chief Judge Sullivan's concurring opinion that the convening

authority must be told about the military judge’s clemency
recommendation.”!7 Judge Cox explarned that heé ‘would

‘affirm Clear’s séntence only because the “unique facts of this
" case” suggested a legitimate reason for the SJA’s decision not

to advise the convening authority of the recommendation.!3

. 8The military judge's c.lemency ‘recommendation was reflected verbatim in the record of trial; however, the recommendation’s presenoe ion the recérd did not
. guarantee that the convening authonty would se¢ it. Although a eonvenmg authority may consider the record of trial before taking action (records of trial routinely
are made available to' convemng authorities for this purpose) the oonvemng authority is not requiréd to read this lengthy document. See R. C M 1107 (b)(3)(B)(l)

- Presumably, few oonvemng authorities ‘¢ver do so. See United States v. McLemore, 30 M.J. 605, 607 (NM C.M.R. 1990) o
9Umted States v. Clear, N2MI 658 (A F.CMR. 1991) revid, 34 MJ. 129 (CM. A. 1992) o ‘ .
“’See generally Strickland v. Washmgton 466 U.S. 668 (1984) (expressmg the constitutional standard for proving meffecuve assistance of oounsel) (RS

11 Chief Iudge Sulhva.n. Iudge Cox. and Semor Judge Everett paructpated in the decmm Clear, 34 MJ. at 129 Judges Crawford Gnerke and Wrss drd not

participaie. /d.at 133.
128¢c id. at 132.
138ee id. at 133.

{4

l"

14]d. Senior Judge Everett also compared R.C. M. 1106 with R.C.M. 1105, commenting that the latter provrsron. “which concems mauers !.hat an accused may
subrmit to the convening authority, does specifically mention [cJlemency recommendations.” /d. - 2 .

13/4. a1 133 (Sullivan, C.J., concurring).

R T T 0T e e g [T TR A N AN O

16/d. (citing William W. Winthrop, Military Law and Precedents 178, 443 (2d ed. reprint 1920))

171d. a1 134 (Cox, 1., chssentmg)
1814, Iudge Cox remarked

‘.":{.'e' e SRR TR EPRNS N LR 05 AN B PPN A

[The] appe].lant dld not want to dedrcale h].mself 10 the ngors of retmmng and rehabthtal:mg hlmself Had the slaff Judge ldvocate told t.he ‘ .‘:,- :
convening authority about the recommendation, defense counsel would have been between the proverbial “rock and a hard place.” If he tells

. the convening authority his client does not want to pamcrpate in an effort to restore him to duty, he is not likely to receive clemency. If he, .. |
~does not tell the convening authonty that his client is unwilling o pay the pnce of bemg rehablhtated then the convenmg authority nught oo

follow the judge's recommendation.
Ia.
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Accordingly, at least two—and perhaps all three—judges
declared that an SJA's posttrial recommendation must advise
the convening authority of the sentencing judge's clemency
recommendation. By so ruling, the court shifted the burden of
notifying the convening authority of the judge's recom-
mendation from the defense counsel to the SJA. This reallo-
cation of responsnbxhty presumably would apply in all :cases,
absent an explicit, tactically réasonable request to the contrary
by the dcfense counseL B .

- Is the Change that Clear Requires a Good Idea?
. :Clear's judicial amendment of Rule for Couris-Martial
(R.C.M.) 1106 transferred to the proper authority the respon-
sibility of advising the convening authority of the sentencing
judge's clemency recommendation. ‘Moreover, ‘this change
has other, ancillary benefits. Considered in the abstract, it is a
good idea.

- At present, the Rules for Courts-Martial meticulously
divide posttrial adv1sory responsibilities between the SJA and
the trial defense counsel. Pursuant to R.C.M. 1106(d)(3), the
SJA must adv1sc the convemng authonty of the followmg :

" (A) The findings and sentence adjudged
by the court-marual

* (B) A summary of the accused’s service
record, to include length and character of
"~ service, awards and decorations received,’
‘and any records of nonjudicial punishment
and previous convictions; :

; ‘(C) . .. [TIhe nature and [the] duration of "
any pretrial restraint;

(D) If there is a pretrial agreement, . . .

any action [that] the convening authority is

‘obligated to take under the agreement or . . .

~ the reasons why the convening authority is

" not obligated to take spec:ﬁc acuon under
the agreement; and o

(E) [The SJA’s]) . . . specific recom-
mendation as to the action to be taken by the
convening authority on the sentence.

- On the other hand, R.C.M. 1105(b) authorizes the trial
defense counsel to appnse the convemng auLhonty of the
following data: ; ; v

1) Al]qgations of ber;r.ors affeciing the
legality of the findings or sentence;

(2) Portions or’ Summdrles of the record
~ and copies of documentaxy evxdcnce offered
’ " or mlroduced at trial;

(3) Matters in mitigation whlch were not : -
available for consnderatlon at the court-
martial; and

(4) Clemency recommendations by any
member, the military Judge, or any other
person.1?

, In responding to the defense s RC.M. 1105 submissions,
the SJA must state “whether corrective action on the ﬁndmgs
or sentence should be taken in hght of matters raised by these
submissions.20 When appropriate, the SJA also should
comment on other matters pertaining to possible legal errors.2!
Otherwise, the decision to include additional matters in the
posttrial recommendation is left solely to the discretion of the
SJA.22 The SJA must serve a copy of the posttrial recom-
mendation upon the defense counsel, who may submit matters
in rebuttal to the convening authority prior to action.23

~ Accordingly, R.C.M. 1105 and 1106 divide responsibility
for advising a convening authority along lines that relate
rationally to the different roles of the SJA and the trial defense
counsel. As the convening authority’s chief legal advisor, the
SJA must ensure that justice is done. Consistent with this
responsibility, the SJA’s writtén recommendation must
address all matters that are relevant and necessary to the con-
vening authority’s action.. These include the findings and the
sentence, a summary of the accused’s record, any conclu-sive
findings on pretrial restraing, and any limitations that a premal
agreement might impose on the convening authonty s dis-
cretion. The SJA also must comment on the proposed sen-
tence. Aside from this sentencing recommendation, the
information for which the SJA is responsnble is factual and
objective.

On the other hand, the rules anticipate that the defense
counsel will—and should—continue to act as an advocate
after the accused is convicted and sentenced.2* They permit—

19Rule for Courts-Martial 1105(b) presently provides that an accused may submit only “wrilten maters’ ' 10 the ;:mv‘emng authonfy But see United States v.
Davis, 33 M.J. 13 (CM.A. 1991) (holding that UCMI art. 60(b)(1), upon which R.C. M 1105 is based, does not restrict the defense to written submissions); see
also TTAGSA Practice Note, Has Anyone Really Considered What "Consider” Really Means?, The Atmy Lawyer, Jan. 1992, at 339, 40-41.

20R.C.M. 1106(d)(4).
ayg,

2R C.M. 1106(d)(5).
BRC.M. 1106(f).

2 §ee R.C.M. 505(d)}(2), 1104®)(1)(C), 1106(f); see also United States v. Robinson, 11 M.J. 218 (C.M.A. 1981); United States v. Iverson, 5 M.J. 440 (C.M.A.

1978).
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but 'do not: requxre—the defense counsél to subriit clemency
fecommendations to the ¢onvening authority'and to’ challenge
unfavorable rulings by the trial judge. These submissions are
neither strictly factual, nor essenually objective. As products
of advocacy,’ most ot‘ them are pnmanly sub]ecwe

The Rules for Courts-Martial recogmze that clemency
recommendanons generally fall thhm the purvtew of defense
advocacy. Usually presented as oplmon ev1dence. these
recommendations necessarily are subjectlve When presented
at trial, they often are attacked during cross-examination or in
rebuttal and -sometimes are. received gver-the Gavernment's
objection. Defense attorneys also solicit-and receive clem-
ency recommendations after trials. These recommendations
are equally subjective, although they néed not pass through
the crucible of cross:examination and never are subjected to
objections on admissibility. Rules for Courts-Martial 1105
and 1106 rationally permit the defense to submit these
clemency recommendanons to the convemng authonty wuh-
out’ requmng the SJA io adyise the convemng authority’ on
these’ matters Furthermore the rules, falrly provide the
defense thh an opportumty b respond if the SIA decndes o
advise the convemng authonty about clemency -

thA sentencmg authority’s recomiendation for clemency,
however, is COmpletely different from other clemency
recommendations. It is not oplmon ‘evidence, Subject to
objections for inadrissibility or irrelevance. 'On'the contrary,
_1t is lnherently admissible and relevant. Slmxlarly, the weight
:of a sentencmg authonty 3 clemency recommendauon unlike
the testlmony of a witness, cannot be challenged in a
,tradmonal sense. The factual, ob_;ecuve mformauon related in
a recommendauon for clemency by the sentencmg authorlty at
trial is relevant and, arguably. essential to a convenmg
Lauthonty sposttnal acuon ' e
‘ The lrmltatlons that the Manual 1mp0ses on sentenCrng
authorities accentuate the dlstmctlve character of their
‘"recommendatlons for clemency 25''Fot instance; no sentencmg
authortty-—whether a mthtary judge or the members of a
‘court-martial panel—may adjudge a suspended sentence.26
kConsequently, a contemporaneous clemency recommendanon
‘by a sentencing authority often represents more than mere
suggcsuon to the convening authority. On the contrary "this

¥

- IRTR A -“]‘:1,..:‘.’
25.S‘ee generally R.C M. 1 103(b) (authonz.ed p\.mtshmcnts)
25See RC M. 1108(b) ld dlsmssxon o

recommendation usually implies that; but for the Manual’s
‘restrictions, the’ Sentencmg authonty would have adJudged a
suspended sentence.2?. R TR
ooty il ‘-u‘.";“:r‘."z;‘j e e G
-i»1The rule that theicourt estabhshed in; Clear has other
bénefits.: Shlfung notification responsibility from the defense
counsel to the SJA relieves the appellate courts of the
unsavory task of determining whether a trial defense counsel’s
failure to inform the convening authority of a clemency
recommendation amounts to ineffective assistance.2® Elimi-
nating this issue permits a court to reduce its reliance on the
disfavored—but occasionally essential—practice of using ex
post facto affidavits to resolve an appellate issue. Moreover,
requiring .the SJA to advise the convening authority.of a
clemency recommendation will save the government the time
-and the expense of new recommendations. and. actions if the
defense counsel’s failure to convey this information otherwrse
would have amounted to ineffective assistance:2?. . ¢ .. o

Senior Judge Everett mentioned several other polic'y
reasons supporting the court’s decision. First, permitting an
»,SJA to pass over a sentencing authonty S clemency recom-
.mendation wlthout comment could encourage SJAs to prepare
careless or superficial posttnal recommendauons,?O, Second,
for an SJA “to advise a convening authority of the sentence
adjudged .-, .'without [mentioning].; . . the concomitant
clemency recommendatxon is almost [mherently] mislead-
ing.”31 Third, “when the clemency recommendation of the
military judge is not even mentioned.by. the staff judge
advocate in -his. [or her]- recommendatlon the omission
contravenes the reasonable expectation of the military judge;
and also it indirectly disparages the role of the, mrlnary judge
in the military justice system.”32

All these reasons are. compelhng Manifestly, Clear
improved a military law. One quesuon however remains
unanswered: Is Clear good law?

. B T SRS T L IR MO R B L
Is’“Thé Method tha'trth'e Court Used dood’ Law?
That the change that Clear 1mplemented isa good idea does

not mean necessarily that Clear itself is good law, ‘The means
by which the Court of Military Appeals introduced this bene-

R TV T EN T L P AT I R

27 A post-trial recommendation for clemency by an individual court member, or by the military judge in a trial in which the members sentence the accused, more
closely resembles opinion evidence. Accordingly, the defense counsel logically should be nesponslble for bnngmg tlus recommendahon o the attention of the
.converung authonty ‘The holdmngIear does rot appecrmcmststmt vat.hthxs conclusion. ... o ol o ! i ‘(‘ ML l:'r ERRPI I ;.: HEREERY

”Su generally Stnckla.nd v, Wash.mgton, 466 U S 668 (1984) (the defendant must show |.hat counsel s perfomlance was deﬁctcnl nndvl.hat l.hrs deﬁcxcnt
performance prejudiced the defense so grievously that the defendant was deprived of a fair trial).

29 See United States v. Rich, 26 M.J. 518 (A.C.M.R. 1989). “[S]taff judge advocates would be well advised to include a military judge’s clemency recommendation
in their post-trial recommendations. . [A]lthough the error may be that of trial defense counsel, it is the staff judge advocates who prepare new post-trial
recommendations.” /d. at 521; see al.ro Umred States v. Davis, 20 MJ, 1015 (A.C.M.R. 1985).

30Clear, 34 M.J. at 133. AT I X S
N ’ e
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ficial change into military jurisprudence also should be
Jegitimate. In this regard, Clear fails. . ‘

To understand this criticism of Clear, one must appreciate
the scope and authority of the 1984 Manual for Courts-
Mamal 33 “The Manual is. prescnbed by the President
pursuant to his or her. statutory authornty to establish pretrial,
trial, and post-trial procedures and ‘to limit the maximum
pumshments that may be adjudged for violations of the
UCMJ.™4 Accordingly, “the Manual has the force of law and
is subordinate only to the Constitution, treaties, and federal
statutes,"35

Spec1fically. ucMI arucle 36 provides that “[p]retial, tnal
and post-trial procedures. including modes of proof, for . . .
courts-martial . . . may be prescribed by the PreS1dent 36
Pursuant to this authority, Presidents Ronald Reagan and
George Bush have prescribed and amended the Rules for
Courts-Martial in Lhe 1984 Manual and its changes. “Each
rule states blndmg requirements except when the text of the
rule expressly provides otherwise.”? Indeed, the 1984
Manual denominates specific provisions as rules, rather than
discussions or analyses, to indicate unmistakably that these
portions of the Manual have the force of law.38

The President, in his or her capacity as Commander in -

Chief,3% also may have independent, constitutional authority

to prescribe procedures for courts-martial.4®¢ No president,
however, ever has relied primarily upon inherent consti-
tutional authority to promulgate any provision in the Manual;
therefore, this article neither will address, nor will assume, the
existence of -that authority; !

That the Pres1dent has prescnbed a rule for courts-mamal
does not mean that the rule is lawful. The Court of Military
Appeals and the courts of mlhtary review play essential roles
in assessing the legality of Manual provisions and in
interpreting their meanings and scopes. The military appellate
courts must determine the consmunonallty of Manual
provisions, the degree to whxch Manual provisions comport
with statutory authority, rclauonshlps between the Manual
provisions themselves, and the lawfulness of regulations and
rules that supplement and implement the Manual#! A brief
discussion of each follows. - ' |

First and foremost, the mlhtary appcllate courts must
ensure that the Manual and its components are constitu-
tional.#2 Pursuant to this responsnbxllty, the courts attempt to
interpret and to apply Manual provisions in a manner con-
sistent with the Constitution, while eschewing uncon-
stitutional applications.#3 The unquestionable importance of
this responsibility requires no extensnve dlscusswn or cita-
tion to authority.4

33See generally Manual for Courts-Martial, United States, 1984, preamble, app. 21, at A2]1-310 A21-4 [hermnafl.er MCM, 1984] Fredenc L Lcden:r, The M:htary
Rules of Evidence: -Origins and Judicial Interpretation, 130M1] L Rev. 5, 6- 8 (1990) R

3 Criminal Law D1v1s10n Note, Amzndmg the Manual for Courls Mamal The Army Lawyer Apr 1992 at 78, 79 (foomotes onutl.ed) see UCMJ arts. 36, 56
”l.cdercr. .mpra note 33.nt 6. : P AR B

36UCMYJ art. 36(a). Congress amended anticle 36 more than 10 years ago 1o emphasize that the word “procedure” encompasses “[p]retrial, trial, and post-trial
pmcedures." See Act of Nov. 9, 1979, Pub. L. No. 96-17, 93 Stat. 811. This amendment was needed to overrule United States v. Ware, 1 MLJ. 282 (C.M.A. 1976),
in which the Coun of Military Appeals, reading article 36 too narrowly, concluded that the President’s authority under that article did not extend to postirial
procedures. Frederick B. Wiener, American Mtluary Law in the nghl of the First Mutiny Act's Tricentennial, 126 Mil. L. Rev. 1,72-73 (1989). By enacting this
amendment, Congress reaffirmed a principle that it has recognized since World War I— that is, the President exercises preeminent authonty to prescnbe rules of
procedurc for courts-martial. See id. at 72; see also Aricles of War. art. 38 (1916) (precursono UCM] article 36).

37MCM, 1984, analysis st A21-2; see also UCMYJ an. 56 (“[t]he pumshment which a coun-mamal may direct for an offense may not exceed such limits as the
President may prescribe for that offerise™) (emphasis added).  The military courts, however, may exercise & sor of “rulemaking" authority over the Military Rules
of Evidence. See Eugene R. Fidell & Linda Gmenhouse A Roving Comnusscon. Specified Issues and the F unction of the United States Court of Military Review,
12 M11 L. Rev 117, 120-23 (1988) o

38 ederer, supra note 33, at 7-8; Criminal Law Division Notc supra note 34, at 78.
39U.S.Const. ar. I, § 2.

405¢e Exec. Order No. 12, 473 49 Fed. Reg 17, 152 (1934). amended by Exec. Ordcr No. 12,484, 49 Fed Reg. 28,825 (1984) (declanng that the Manual for Courts-
Martial is prescribed “[bly virtue of the authority vested in . . . [the] President by the Constitution of the United States and by Chapter 47 of Tile 10 of the United
States Code (Uniform Code of Mililary Justice)™). See gencrally United States v. Jeffress, 28 M.J. 409, 413 (CM.A. 1989) (discussing the authority of the
President, acting as Commander in Chief, to declare certain conduct pumshable under UCMI article 134); United States v.: Ezell, 6 M.J. 307 (C.M.A. 1979)
(commenting on the Pres:dent s authomy as Commander in Chief over ml]mry justice oonccms)

41 As previously noted, a court may exercise even broader authority over the Military Rules of Evidence. See Fldcl.l & Grcmhousc, .rupra note 37, at 120 23.

425¢e generally United States v. Matthews; 16 M.J. 354, 364-68 (C.M.A. 1983) (discussing the authority of the Court of Military Appeals to review the
constitutionality not onty of the Manual, but also of the UCMJ); United States v. Frischholz, 36 CM.R. 304, 306 (C.M.A. 1966).

OSee generally United States v. Harris, 8 MJ. 52 (CM.A. 1979) (holdmg that a count should adopt an interpretation of a statute, consistent with statutory language,
that raises no doubt about the stamte’s constitutionality). Questions commonly arise about the constitutional applications of the Military Rules of Evidence. E.g.,
United States v. Clemons, 16 MJ. 44, 49-50 (C.M.A. 1983) (Everett, C.J., concurring) (discussing constitutionality of military judge’s application of the character

-evidence rule, see Manual for Courts-Martial, United States, 1984, Mil. R Evid. 404(a) [hereinafter Mil. R. Evid.]); United States v. Domsey, 16 M.J. 1 (CM.A.

1983) (discussing constimtionality of the “rape shield rule,” Mil. R. Evid. 412)." Similar questions may arise in other contexts. E.g., United Smes v. Santiago-
Davila, 26 MJ. 380 (CM.A. 1988) (constitutionality of R.C.M. 912 as it pertains to peremptory challenges).

#4See generally Matthews, 16 MLJ. a1 367 (citing Paul v. United States, 371 U.S. 245 (1963); Standard Oil Co. v. .Tohnson, 316 U.S. 481 (1942)).
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' Second, ‘the dourts ‘must ensure that the Rules for Courts-
Martial and other Manual provisions comport with the UCMJ
and 'other fedefal statutés 45> The rmost‘common inconsis:
tencies between thie. Manual and the UCMIJ arise when ithe
Manual improperly addresses substantive matters, rather thah
procedure,46 or when a procedural provision in the Manual
confhcts ‘with procedures required by the UCMJ 47 -In either
circumstance, ‘thé Court bf Military Appeals has not hesrtated
to tnvalrdate rhe offendrng provrsrons in the Manual 48 :

v bt s s FO I
" “Third, the courts ‘ust fesolve apparent and actual inconsis-
téncies between different Manual’ prbvrstons 49 “This may be
the quintessentlal rl',sponmbtltty of ‘an’ appellate courf—to
lnterpret and apply a comprehenswe body of law conisistently
chreve the’ purpose ‘for which'it ‘was promulgated This
process requires ‘the courts o' apply traditional rules of
statutory construction, reviews of legislative histories,50 and
other tenets of appellate 1nterpretauon to the provisions in the

10 séveral factors, iticluditig ‘the ‘oVerall: cohetence: of the
Manual and the reluctance of the military courts tb adopt ‘such
a restnctrve form of appellale revtew 52

2 o SN SIS TR S |

Fmally, the ‘Cotirts most' resolve af app nt'and real’ conﬂlcts
betWeen (1) the Constrtutron federal Statutes ‘and the Manua]
and (2) SUpplementary or 1mp1ement1ng regulatton353 and
rules of court.34 Of course the latter provrswns must yre d'to
the supremacy of the former e ndtaEly

ULy ,,x_‘ Lo vty
SR N S N A LR

““The Coutt of ‘Military Appeals ‘4150 fas’ suggested two
questionable rationales for judicial interpretation “of 'the
Manual Penodtcally, the court has predtcated a holdmg on
the’ notron that lt exemtses "supervlSory authonty OVer the
military justice system.53 " In othet“decisions, the’ court Has
resorted to coricepts, of “mrlrtary due process” as'basés fOr its
rulings. These ésserted bases of dlc:al alxthqriiy raise
several 1mportant 1ssues that lhe ourt has declrned to

Manual 5 "Few | appellate opiniions, however, actuslly ‘address
percerved conflicis’ Wrthrn the Manual rThrs may be atmbuted

Ny
S TR B

resolves"—among them the concem at an expanswe appli-
cation of etther theory WOuld deprlve the Manual of 1ts status

ot

= . PR et dovpres ' . G pd v . TR e T e e Sl e e A
T o ST e i o . g I SO At o viio B RS LR o t'(,; P FART R PRN E R LY SR S AE B T

43 This statemnent assumes that any constttutional authortty that the Prestdent may exercise a¢' Commander in Chlef is hot implicated: “See geurally supra note 40
*ndacmpanynlngL N V TS AYE N o ;w:‘\' ';' 1 . ”.‘Jn"' l‘ A N Ir( TS ",'/{“. FEEY BV ;l

465¢e, 2.g.; United States v Hams 29 M.J.:169 (C.M.A- l989) (the Presrdent may not change substantive law; therefore, a provision that purportedly amended the
Manual to expand the scope of resisting apprehensron 10 include flight from apprehension is invalid); Ellis v.-Jacob, 26 M.J. 90 (C:M.A. 1988) (the President;may
not change substantive military law by including language in'the Manual that would ehmtnate the ‘defense of partial mental responsrbtlrty) see generqlly Eugene R.
Milhizer, Battery Withowt Assault, The Ay Lawyer, Oct. 1991, at 4, 11, L R R N RN e

47See, e.g., Davis, 33 MLJ. at 15-16 (R.C.M. that purportedly limits an accused’s submissions to the convening authority to “written" matters-is inconsistent with the
UCM.T and therefore, is mvahd)

PR Ly TR AR B A O B I crp BINE i bt o e e D gl b el il ney, et
‘3 Unfortunately, the eourt somet.tmes has been hesrtant 0 recognwe the Presxdenr s preemtnent authonty——ws-a-vu lhq mlll!ary appellate Courts—to’ prescnbe
proeedures tmplementmg the UCMJ See, e g Umted Stales V. Harvey, 23 MI. 280 n.‘ (C M. A l986) (mem )
. el g cl e SLE
BEe., Umted States V. McMrlhan 33 M J 257 (C M. A 1991) (resolvmg potenttal t.nconststency between R.C. M 905(e) and the dtsmsslon to I?é M.
907(b)(3)(B)); United States v. Ludlam, 26 M.J. 813 (A.CM.R. 1988) (examining a purported conflict between R.C.M. 1001(b)}4) and Mil. R.-Evid. 712).- Seé
Fenerally Murray v. Haldeman, 16 M.J 74 (C M A. 1983) (harmomz.mg Mrl R Ev1d 313(b) and Mil. R. Evrd 314(k)) t N o
: oy e U s Labmuonr v 0D ARWE e LY o
The "legtslattve hmory’ of 1he Manual appeurs in the drafters analysxs see MCM 1984 ‘app..21, énd tn the analysu of the Milnary Rules of Ewdence see id;,
app 22, See gmrally Umted States v Mance 26 MJ 244 (C.M A 1988) (dtscusstng the ngmﬁeanee of the drafters’ analysis). . ot

RSN

SIE, 8 Umted 1 States v. Omz 24 M. I 164 168 69 (C MA. 1987) (mterpretmg penal statute to accompltsh its ,obvmus purpose) Umted States v. Schdr.n lS M.
218 (C.M.A. 1983) (criminal statute should be construed strictly and .any ambiguities ¢ should be. resolved in favor of the accused); Umted States A Reddmg ]1 MI
100 (C M A 1981) (tnterpretmg tdenttcal language used in two different parts of a single statute)

. -

i "NJ(

ATy T . P
SZSu Harvey, 23 M. J at 280 see alsa Umned States v. Connor 2IM. I 378 (CMA. 1989) (constdenng Mil! R. Evtd §04(b)(1) in n:latrou w0 the former tesumony
of a witness at an artu:le 32, heanng) ‘Compare United States v. Postle, 20MJ.632, 643 NM.C. MR. 1985) (Mrlttary Rules of Evidence are not setm “poncrete."
but change to incorporate extant constitutional privileges), with United States v. Johnson, 21 M.J. 553, 556-57 (A.F.CM. R,; l985) (en banc) (appellate court is
bound by the Military Rules of Evidence). Chief Judge Sullivan has cautioned the couns of rmlttary revrew to exercise appropmte Judrma.l restraint in addressmg

this issue. In one recent case, he remarked, . on ) / vl henbar s U e ERTEE N L AP
I agree with my Brothers® resolution of the uncharged misconduct issue, but I disagree with their resolution of the waiver issue. e e n L
.. Their ‘expansive interpretation of Article 66(c), Uniform Code of Military Justtee . has created a count of equrty, not law. Admtttedly.
R “ service appellate'*eourt'has exuaordinaiy factﬁnding‘ pov‘vers 'andwtinique sentenee Vass sméfit power.

é“l'pblts to decldc ques‘_lms” L ) r‘

EHE R R

g

) T of law [however,] it should be bound by rules of law like s any other court i I |

Umted Sthtesv'Claxton. 32 M.J 159 165 (CM A 1991) (Sull.tvan CJ conqumng) (cttattons ommed) Loah o i “; -

53See generally United States v. Woods, 26 M.J. 372 (C.M.A. 1988) (ducussmg authonty of the Secretary of the Anny prescnbe regulal.tons) Umted States V.
Lee, 25 M.J. 457 (C.M.A. 1988) (recogmztng that regulations ¢annot be applied.to.an accused in derogation of his or.her constitutional or statutory rights).. ,

348ee generally United States v. Williams, 23 M.J. 362, (C.M.A, 4987) {local court yules cannot conflict with the Manual); United States.v. Rodnguez-Amy, 19
M.J. 177 (C.M.A. 1985) (discussing authority of a court of military review to establxsh rules denytng oral argument) United States v. Verdi, 5 MJ 330 (CM.A.
1978) (Arr Foree regulauon forbtddmg mrhtary personnel to wear W1gs except o cover drsﬂguremmt or baldness i consmuuonal)

55S¢¢ generalty Gale v. United States. 36 C M R 304 306 (C. M A 1967) (assemng that Congress has eonfem:d upon the Coun of Mrhtary Appeals‘ a general
supervrsory power overthe adrnmrsuauon of rru]mry Jusuce") ‘ . s e

36500 gmerally Umted States v Woods 8 C. M R. 3 (C M A 1953) lJmted States v Clay, 1¢ MR. 74 (CM A 1951) (dxscussmg I.he meamng and seope of
military die process). 77 T T T e e T e T T L E

"\‘:H?'V‘:J»‘_"‘ v Ay '-‘,Jlr',\ I:l'-.

"./)i) Lol

I [ Tt

NNt RN A ¢ ,‘m.v“i.

Lewpie “f;,"r?“:r: Shoreh ;
51See generally David A, Schlueter, The Twentieth Armual Kemlelh .I Hod.ron Lgclure Mtluarjy Ju.rtrce for the 1990 s-—A Legal Syslem Lookmg for Respect 133
Mil. L. Rev. 1, 13-14 (1991) (drseussrng rilitary due processy.
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as binding legal authority. Because neither concept isiwell
developed and because neither served as a basis for the 'court s'
declslon in Clear, tlus art1cle w1ll not dlSCUSS them further
[ ! |

Applymg the accepted prmcxples of Judmal review to thc
rules at issue in Clear leads to the unmistakable conclusion
that Clear-is bad-law. The court did not suggest—and
seriously could not contend—that the portions of R.C.M. 1105
and 1106 it reviewed dre in any manner unconstitutional,
either facially or as they were applied in the instant case.
Likewise, the court did not assert that the rules are
substantive, rather than procedural or that they confhct w1th
the. UCMJ or with other statutes. Fmaﬂy, the court d1d not
find that these rules contradxct any other provnsnoqs of
Manual.

Rules for Courts-Martial 1105 and 1106 presumptively
have the force of law." Athough the court properly questioned
the wisdom of R.C.M. 1105 and 1106 as they presently appear
in the Manual, its decision in no way undermined—or even.
challcnged—thls underlying presumption of legal authority.
By amendmg R.C.M. 1106 judicially, the court acted as a

rulemaker, rather than a rule interpreter. Consequently, the
court s good 1dca, as 1mplemented in Clear, is bad law 59 o

L
‘Conclusion

“This article does not question the ‘motives of the Court of
Military Appeals. -In deciding Clear, the court implemented a
good idea that will promote fairness to the accused in cotirts-
martial. Ungquestionably, R.C.M. 1105 and 1106 should be
amended to mcorporatc the changes the court demanded in
Clear. . ; :

cherthcless. Clear is bad law Impelled by. Lhe best of 1
motives, the court failed to exercise proper restraint and.
assumed the role of an executive or a super-legislature.. The
consequences of this judicial activism are plain: the court has
“deprive[d] the military justice system of its predictability and
stability . ., . {and has called] into question [its] own
legitimacy under the law.”6® The benefits of the change that
the court secured in Clear are undeniable, but their costs well-
may outweigh their merits.. - ‘ ~ .

D

581n his lead: oplmon in Clear Semor Judge Everett actually “[a]dmmed[ " ihat UCMY article 60(d) prowdes that the Presu!cnl shall dec1de what matters must be
included in an SJA's recommendation to & convening authority. See Clear, 34 M.J. at 133,

59The court can exercise other options to improve the Manual. For example, the court can propose amendments to the Manual to the Joint Service Committee on°
Military Justice JSC). A representative of the Court of Military Appeals is a nonvoting member of the JSC and its working group. See Criminal Law Division,
Note, supra note 34, at 79. Moreover, judges of the court can propose changes to the UCMYJ that would correct apparent deficiencies in the Manual. See UCMJ an.
146, Finally, the court can identify problems with the Manual in its published opuuons and can suggest language to correct these problems. Cf. United States v.
Jeffress, 26 M.J. 972, 974 n2 (A C. M.R. 1988) (recommendmg congresslona] action o corrcct anomaly in mxhtary law of Iudnappmg) aﬁ"d 28 M.J. 409 (C.M A.

1989).

60Ledcrcr. supra note 33, u 38; see also Wlener, supra note 36 al 42-43 Descnbmg onc car]y dccmon in Wthh thc Coun of M:lnary Appcals effecuvcly

impugned its own legitimacy, Colonel Wiener wrote,
[The .

- [court) refused to follow a provision in the prcsxdenually-prescnbed Manual far Cowrts-Martial, which declared that, in any case

where a dlshonorable discharge had been adjudged and npprovcd the accused Wwas automatically reduced 1o the lowest enlisted grade. The )
[court's] ruling in that case was proved wrong by two later events. First, the Court of Claims subsequently denied a petition for back pay that

I8

rested on the assertion that such a reduction was erroneous. . Second, Congress promptly amended the Code by addmg article 58a, which
., Festored the Manua! provision that the [Coun of Mlhlary Appeals] had mvalldau:d ‘

ld (dxscussmg United States v. Simpson, 27C. M R. 303 (C.M.A. 1959)) (footnotes omm.cd)

PR

What Is a Plan?
Judicial Expansion of the Plan Theory
of Military Rule of Evidence 404(b)
in Sexual Misconduct Cases

Major Stephen T. Strong
Administrative Law Division, OTJAG

lntroductlon

The courts long have afforded spec1al treatment to the use
of uncharged misconduct evidence in the prosecution of

sexual offenscs;——éspcc1ally in cases mvblvihg de\daht sexual

n ‘bchawor 1, Sensitive to the difficulties of proof in these cases
*‘and to the prevailing belief that the perpetrators of sexual

crimes have a high rate of recidivism, many trial and appellate

1See Edward J. Imwinkelried, Uncharged Misconduct Evidence §§ 4:11-:18 (1984 and Supp. 1991).
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judges have adopted liberal views on admitting evidence of an
accused’s prior sexual offenses.2 Courts in several Jurls-
dictions have established express “sexual offense exceptions™
to the traditional proscription on using evidence of an
uncharged offense to prove an accused’s criminal propensity.2
In jurisdictions in which express exceptions have not been
established, judges often interpret existing evidentiary rules
expansively.4. Many commentators have criticized these
express and implicit jud1c1al exceptions as unJusuﬁed uses of
bad-character evidence.5 : , :

In sexuval misconduct cases, judges who desire to admit
prior offense evidence without resorting to an express
exception to the propensity evidence prbhlbmon frequently
rely on the plan théory of admissibility.5 Recognized at
common law? and’in Military Rule of Evidence'(MRE)

404(b),% the plan theory traditionally has permitted admission

of uncharged misconduct evidence to prove the identity and
the intent of the offender, or the occurrence of the criminal act
itself, when both the uncharged and the eharged acts were
incident to the same criminal plan.? As expanded by courts
tempted by prosecutors’ offers of compelling ‘evidence of
uncharged sexual misconduct, however, the plan theory often
is nothing more than a pretense for admitting evidence to
show criminal propensity.10

zId §4 14,

"1, i T

;-With its decision in United States v. Munoz1! the Court of

Military Appeals confirmed its place in the ranks of courts
that have expanded the plan theory. -In this case, the accused
appealed his conviction for sexually molesting his minor
daughter, A majority of the Court of Military Appeals

affirmed his conviction in a thinly veiled ratification of the,
use of propensity evidence. Senior Judge Everett assailed this:

decision in a.vigorous dissent,!2 but even his dissenting

opinion declined to advocate the tradmonally narrow apph—

cauonoftheplantheory P R B (I

This article’ w111 review MRE 404(b), the plan theory pf
admlssxblllty. and the use of the Pplan theory in mlhtary
practice.. Tt then will examine 'Munoz, its 1mpa<:t and a
proposed leglslauve solution to the dilemma courts face in
cases like Munoz.13

Iur

| Mlhtary Rule of Evndence 404(b) o

Mxlnary Rule of Evidence 404(b) is- 1dent1ca1 to, and’
derives from, Federal Rule of Evidence (FRE) 404(b).14 It
proh1b1ts the use of uncharged misconduct evidence as proof
of a person’s character to show that person’s proclivity to

commit a charged offense, but allows a-trial judge to-admit-
this evidence for other purposes.!S The rule expressly lists-

several acceptable purposes, including proof of plan.16 -

3See Chns Hunon Pnar Bad Acts Ewdence in Cases of Sexual Cantact with a Child, 34 S. D 1. Rev, 604 614 (1939) Appmxunalely 20 states recogmze, or have
recognized, this exception. See id. at 614 n.47." For a discussion of the exceptions used in California, Arizona, Rhode Island, and Florida, see Amber Donner--
Froclich, Other Crimes Evidence to Prove the Corpus Delicti of a Child Sexual Offense, 40 U. Miami L. Rev, 217, 225-33 (1985). The express exception trend has
been slowed and reversed in part by attacks on its rationales and by the adoption by many jurisdictions of Federal Rule of Ewdence (FRE) 404(b) see mfra note 14
which codifies the prohlbmm on pmpenmy evidence. See Imwinkelried, supra note 1, §§ 4:16-:18. :

4See Donner-Frochch :upra nole 3 at 221 Iames M. H Gregg. Other Acls of Sezual Mlsbehawor and Perversmn as Ewdence in Prosecutions far Sexual Offenses,
6 Ariz. L Rev. 212, 21213 (1965) ‘ o .

38ee Imwinkelried, supra note 1, §§ 4:13, 4:16; Nol.e Ewdence of Similar Tran.:aéuom' in Sex Crime Prasecuuon.v—A New Trend Taward Liberal Admissibility, 40
Minn. L. Rev. 694, 697-98 (1956). But see Office of Legal Policy, U S. Dep t of Iuslwe. Truth in Cnnunal Justice Series No 4, The Admlssmn of Cnmmal
Histories at Trial (1986), reprinted in 22 U. Mich. J.L. Ref, 707 (1989).

6See also Edward J. Imwinkelried, The Plan Theory for Admitting Evidence of the Defendant’s Uncharged Crimes: A Microcosm of the Flaws in the Uncharged
Misconduct Doctrine, 50 Mo. L. Rev. 1 (1985).

72 John H. Wigmore, Evidence in Trials at Commeon Law § 304 (James H. Chadboum ed., rev. ed. 1979).

8Manual for Courts-Martial, United States, 1984, Mil. R. Evid. 404(b) [hen:maﬁ.eerl R  Evid.].

9See Charles T. McCommick, McCormick on Ev;dence § 190 at 559 (Edwa.rd W Clearey etal eds., 3d ed 1984)‘ see also infra notes 33-38 and accompanying text.
10See infra notes 42-47 and accompanying text; see also I_mwmke.lned, supra note 6, at 9-1{.

1132 M.J. 359 (CM.A.), cert. denied, 112 S. Ct. 437 (1991).
12]4d. at 366.

13See infra notes 110-19 and accompanying text. o

14Fed. R. Evid. 404(b); Manual for Courts-Martial, Umled Slal.es 1984 Mll R Ev1d 404(b) analys1s app. 22, at A22-32 [heremafteerl R. Evid. 404(b)
malysls] Federal Rule of Evidence 404(b) andMRE404(b) provxde, o

Evndence of olher crimes, wrongs or acts is not admissible to prove the character of a person in order to show that lhe person acted in
eonfonmty therewith. It may, however, be admissible for other purposes, auch as proof of monve. opponumty, intent, prepmuon, plan
‘ knowledge. ldenmy, or absence of nustake or accndent
15Mil, R, Evid. 404(b). '

1614, . ,
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'The'exclusionary first sentence of the rule comports:with
MRE 404(a)’s general prohnbmon on the use of character
evidence 'to prove conforming'acts.\? . This' prohibition pro-
tects against a verdict that is based on a pérson’s status, rather
than on his or her actual conduct.!® Tf an accused’s character
were a proper consideration for court members, the presump-
tion of innocence would have little meaning.!® Admitting
evidence of ‘uncharged misconduct creates the risk that this
crucial presumption will be diluted because the factfinder may
be influenced by inferences of the accused’s bad character,
rather than by evidence relating directly to the charged
offense;20 Military Rule of Evidence 404(b) forbids military
judges from taking this risk when admitting uncharged
misconduct would serve no purpose other than to show an
accused‘s cnmmal propensuy ' : I

The 1nclusronary second sentence of MRE 404(b) however
accepts the risk that a factfinder may draw improper character
inferences from uncharged acts if the admission of this
evidence would serve a purpose unrelated to establishing the
accused’s bad character. ‘In United States v. Brannan?! the
Court of Military Appeals provided military judges with a
three-step analysis for determining whether uncharged
misconduct evidence should be admitted under MRE 404(b).2
First, the evidence must tend to prove that the accused
committed the uncharged act.2? Second, the proponent must
offer the evidence for a specific purpose other than showing
the accused’s criminal propensity.2¢4 Third, the danger of

unfair prejudice must not outwelgh substanually the probabve
valueoftheewdence” RERE RN
ey . ‘ S : Rt

i In. subsequent dec1s10ns. the court expounded on the ﬁrst
two steps of the Brannan analysis: “In United States v.
Mirandes-Gonzales? it held that a proponent of uncharged
misconduct evidence can satisfy the first requirement simply
by showing that a reasonable court member could believe that
the accused committed the uncharged offense. Regarding the
second step, the court held that the list of permissible purposes
in MRE 404(b) is not exhaustive2? and clarified that, to satisfy
the second requirement, the proponent must offer the
uncharged misconduct evidence t prove, or to rebut, a fact in
issue at trial.28 Finally, in United States v. Watkins,2® the
colirt stated that an appellate court may consider ev1dence of
uncharged misconduct only for the purpose for which the
military judge originally admitted it. The court may not treat
the evxdence as if it had been admlued for another purpose..

Mllltary Rule of Ewdence 404(b) has produced a great deal
of appellate litigation since its inceéption'in 1980.30" Not
surprisingly, most decisions involving the rule have addressed
the second step of the Brannan analysis. To decide correctly
whether uncharged misconduct evidence will serve a
permissible purpose is a difficult judicial task. This difficulty
derives in part from the tendency of judges at all levels to treat
this critical evaluation of purpose-as a labelling exercise,
rather than a careful examination of the inferences that the

17Mil. R. Evid. 404(3) ("Ewdcnoe of a person’s character is not admissible for the purpose of proving that the person acted in confonmty therewu.h ona parucu.lar

occasion™).

18 See Imwinkelried, supra note 1, § 1:03.

19See Petition for Writ of Certiorari at 7-8, Munoz v. United States, 112 S. Ct 437 (1991) (No. 91-410). In his petition for certiorari, Munoz dlaimed that the
rmlmry judge unproperly admitted the evidence of Munoz's uncharged mlsconduct. See |d 'nus error, Munoz clanned vwlated his substanuve due-process right

to a fair mal by undermmmg the presumption of his innocence See id.

20See Steven A. Saltz.burg et al., Military Rules of Evidence Manual 460-61 (3d ed. 1991)

2118 M.J. 181 (CM.A. 1984).
2/d. a1 182-83, 185.

z’Ic:l at182..

”ld u 183 In Brar.nan, the court wamed prosecutors ngunst makmg “broad talnmlmc mcanlauons of words such as mu-.nt. plan or modus operandl when
offenng uncharged misconduct evidence. See id. i 185. In United States v, Brooks, 22 M.I. 441, 444 (CM.A. 1986), the Court of M:.hmry Appuls noted that a

permissible purpose may not exist until after the defense case is presenled

25Brannan, 18 MJ. at 185; see also Mil. R. Evid. 404(b) analysis at A22-32,

2626 M.J. 411 (CM.A. 1988) (citing Huddleston v, United States, 485 U.S. 681 (1988)).

27United States v. Castillo, 29 M.J. 145 (CM.A. 1989) The Manual for Courts-Martial also states that the list.of purposes in MRE 404(b) is not exdusxve See

Mil R. Evid. 404(b) analysis at A22-32.

Loy

28 United States v. Gamble, 27 MJ. 298 (C.M.A. 1988). Gamble involved a date rape prosecution in which the defense was consent. - The military judge admitted
evidence of an uncharged sexual assault to prove modus operandi. The Court of Military Appeals reversed, finding the uncharged misconduct eudence imrelevant

because neither identity, nor intent, was at issue. /d. at 303-05.

2321 M. J 224(CM.A) (applymg United States v, Rener, 37 CM.R. 329 334 (CM.A. 1967), to MRE 404(b)), cert. denied, 476 U.S. 1108 (1986).. ,

3°1he Mihtary Rules of Ev1denee entered into effect on 1 September 1980. See Manual for Coum-Mamal Umted States, 1969 (rev ed.), ch. XXVII (C3 1 Sept

1980).
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factfinder might draw from the uncharged misconduct.3:; This
mtsplaced focus has led to arbitrary judicial reliance on the
purposes listed in MRE 404(b), to a distortion of the
traditional theories of admissibility, and, pltimately, to a
widespread use of . propensity, evidence.32 - Nowhere is this
result clearer than in, cases dealmg with the plan theory of
admlssrbthty R S e

+: The Plan Theory of Admissibility
RIS PO S S BN AP TR S E T

Tradmonally. uncharged mtsconduct evtdence has been
admrssrble to identify. the accused as the perpetrator, to prove
the accused s criminal intent, or to prove that the proscribed
act actually occurred 3 In all three instances, the inferential
link between the uncharged acts and the object of proof is not
the accused’s character but a plan that required the accused to
commit both the charged and the uncharged offenses to attain
a specific goal.34 The uncharged misconduct may be used to
prove that a plan existed and that the existence of -this plan
decreases the probabilities that another actor, was involved,
that the accused’s intent was innocent, or that the criminal act
did not occur,?5, .For example, in a trial for a robbery accom-
plished with, a car,;evidence that-the accused stole the car
would be admissible to prove that the accused planned to
commit both offenses.3 Once the plan is established, the

be inferred from ‘the plan. The key to admissibility under this
theory is the accused’s adoption of both the charged and ‘the
uncharged misconduct as the means to attain a desired end.3”
Without this connection;, the only logical link between the
uncharged misconduct and the ultimate object of proof is the
accused’s apparent propensnty to commit similar cnmmal acts.38
Charged and uncharged offenses need not be smular or eon-
temporaneous for the plan theory to apply.?. These factors,
however, often serve as circumstantial proof: of the existence
of a plan-when direct evidence of the plan is lacking.40- For
example, in a trial for .the murder of an heir to a fortune, the
prosecutor may seek to use evidence of the accused’s un+
charged murder of another heir to show that the accused
planned to eliminate all the heirs and inherit the estate.4! -That
both victims were heirs to the same fortune is a similarity that
helps the prosecution to prove the existence of the plan. o
More frequently. however courts have used the s1m1larrttes
between charged and uncharged criminal acts erroneously.
They have relied on similarity alone as a sufficient condition
to admit evidence of uncharged misconduct under the plan
theory, ignoring the theory’s primary requirement that the
accused must have committed the charged and the uncharged
misconduct to further a common plan,42 : Accordingly,
although these courts have used the label “plan,” they actually

offender’s identity, his or her intent, or. the robbery itself may have admitted the evidence under pattern or course of conduct

31United States v. Duncan, 28 M.J. 946 (N.M.C.M.R. 1989), is a rare example of a court's careful evaluation of the inference intended by the offer of uncharged
misconduct gvidence. The Navy-Marine Corps Court of Military Review stated that it would exclude uncharged misconduct if the inference intended includes the
actor's character as a necessary step. /d. at 950.

32See infra notes 48-55 and accompanying text. P T TR

33McCormick, .supranote9 §l90 at 559, R {“_‘“:;‘;‘:‘. ORI 1‘.4!‘ P VL EE S ;‘,’ U
M5ee Imwmkelned supm note l §§ 3:20, 4: 20 5: 33 Professor Imwmkelned drsungmshes a sequenual pla.n—m which cne crime is 8 necessary predwate l,o
another—from a chain plan—in which no offense is a necessary predicate, but in which a strong inference of connection exists. /d. § 3:22. In both plans, the
accused must commit both the charged and the uncharged offenses to attain the goal of the plan See, ¢.g., United States v. Carrol, 510 F.2d 507, 509 (2d Cir. 1975),
cerl. denied, 426 U.S. 923 (1976) (finding sequential plan to commit one robbery as a trial run for another robbery); People v. Glass, 114 P. 281 (Cal 1910)
(finding chain plan to bribe enough city supervisors to ensure a favorable vote on an issue). Common-law courts often referred to these types of plans ag oommon
schemes.” See Imwinkelried, supra note 1, § 3:20. ‘

33See Imwinkelried, supra note 1, §§ 3:20, 4:20, 5:33.
36United States v. Leftwich, 461 F.2d 586 (3d Cir.), cert. denied, 409 U.S. 915 (1972); see also Lewis v. United States, 771 E.2d 454 (10th Cir. 1985j (adnutung
evidence of uncharged burglary of a garage, in which the accused stole a cutting torch and oxygen bottles, as proof that the accused planned to use the stolen
equtpmenl in" ¢harged robbery of ‘a post office); United States v. Kelley, 635 F.2d 778 (10th Cir. 1980) (admitting evidence of uncharged burglary, in which the
accused stole weapons from 'a pawn shop, zs proof that the accused planned to commit charged bank robbery); | Rice v. State, 605 S W d 895 (Tex Cnm App
1980) (admitting evidence of uncharged burning of bam as proof that the accused planned to commit charged insurance fraud). ‘

37S5ee Wigmore, supra note 7, § 304.

38See id. T A

39See Imwinkelried, sipra note 1, § 3:21. . The uncharged misconduct need hot occur before the d-targed offense. See, T People V. Knox 234 N E 2d 128 (]11
App. Ct. 1967) (admitting evidence of uncharged fravdulent loan in trial for larceny stemming from a prior loan).

‘°SeeW1gmcre.supmnote7 5304 B AT R FE A i

‘1See Imwinkelried, supra note 1, § 3:22.

42See, e.g., United States v. Sullivan, 911 F.2d 2 (7th Cir. {990) (admitting evidence of prior bribery ‘solicitations in triat for bribéry); United States v. Baykowski,
615 F.2d 767 (8th Cir. 1980) (admitting evidence conceming pattem of burglaries in trial for storing stolen property) United States v. Masters 622 F. 2d 83 (4th
Cir. 1980) (admrtu.ng evidence of prior ‘illegal firearms dealing intrial for illegal firearms dealing); see also Imwinkelried, supra note 1,§3:23. R
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theories of admissibility that: essenually are md15t1ngmshable

from the prohlblted propensrty theory 43

}

'I‘he lrkehhood of a multxstage plan in sexual m:sconductj
cases is very low, especnally in cases in which the accused has.

preyed on family, members Almost - mvanably, an accused'

repeated sexual offenses can be explamed only by hxs or her

propensity to c0mm1t these offenses—not by a plan
encompassing the charged and the uncharged offenses.

That the courts frequemly apply the plan theory unproper]yr

in prosecuuons of child molesters and other criminal sexual
deviants ls not surprlsmg 44 Compelhng facts problems of
proof and conﬁdence in the reliability of pnor sexual offense
evidence have led to widespread judicial misuse of uncharged
m1scdnduct evidénce in sexual misconduct cases.4S ‘All oo
often, the plan theory has been the vehicle of chonce for

admitting uncharged incidents of sexual mlsconduct snmply'

because the uncharged incidents were srm:lar to charged
offenses46

I . .
I |-

A practical explanation may account for the courts’
repeated uses of the plan theory to admit uncharged sexual
misconduct evidence. In many cases of familial child
molestation in which the accused has denied the criminal
conduct completely, the only disputed question is whether the
criminal act actua]ly occurred.’ Evidence of the accused’s

uncharged misconduct is not admissable to prove 1denuty, .

mtent. motive, or opportunity because these matters are not in
issue. This evidence, however, is admissable under these
circumstances to prove the existence of a plan.47 Judges often
find that skirting the propensity evidence 'prdhibiti'on by
labelling a pattem or course of conduct a “plan™ is much
easier than overcoming the more obvious relevance problems
that usmg other thebnes would entail.

43See Imwinkelried, supra note 1, § 3:23,

The Plan Theory in Mlhtary Practlce

a0

Confusnon and mconsxstency have been the hallmarks of
judicial applications of the plan theory in military practice. In
some cases, determining whether the court used .the plan
theory improperly or whether it intended to rely upon another
theory entirely is difficult because the court used key terms
1mprec1sely 4% The most 'notable example of this imprecision
is the occasional tendency of trial and appellate judges to
confuse the terms “plan” and “modus operandi.” Some
judges use these terms as if they were interchangeable,* even
though they actually represent two separate theories of admis-
sibility. Evidence of modus operandi—ofien referred to as a
criminal’s signature—logically is relevant to prove an
offender’s identity and intent, but not to prove the criminal act
itself.30 . To use that theory to admit uncharged misconduct
when only the proscribed act is at issue is improper; in this
instance, the factfinder can infer from evidence of the
uncharged act only -that:-the accused has a propensity for
criminal behavior.5! On the other hand, the plan theory may

" be used to admit uncharged misconduct evidence to prove that

the criminal act occurred. - Accordingly, confusing the terms
“plan” and *‘modus-operandi” increases the chance that evi-
dence of uncharged misconduct will be admitted erroneously.
- Even when judges clearly intended to find evidence admis-:
sable under the plan theory, their applications of the theory
have been inconsistent. Only in a distinct minority of opin-
ions have the Court of Military ‘Appealss2 and courts of
military review33 applied the plan theory correctly. Far more
frequently, an opinion simply identified a series of similar
offenses as evidence ‘of a “plan™—even when these acts
clearly lacked the essential connections to'a common objec-
tive that make a plan a permissible noncharacter link between

“See, e. g Hnnoock v. State, 664 P. 2d 1039 1041 (Okla Cnm App 1983) (usmg plan lheory to ndmu ewdenee of pnor sexual acts when no ewdence of a plan
existed); Daly v. State, 665 P.2d 798, 801 (Nev. 1983) {using plan theory to ldmn uncharged seaval offense ewdenee when no evidence of a plan e:usl.ed) State v.-
Sills, 317 S.E.2d 379, 384 (N.C. 1984) (same); see also Imwinkelried, supra note 6; Donner-Froelich, supra note 3, at 221

o

43 See supra notes 1-6 and accompanying text; Donner-Froelich, supra note 3, at 221-25,

“See .vupra note 6 and accompanymg texl
‘7S¢¢ Imwmkelned supranote 1,8 4 21

48See infra notes 49, 66-67 and accompanying text.

49See, e.g., United States v. Holt, 21 M.J. 946, 948 (A.F.C.M.R. 1986) (referring to evidence of a plan as “sufficiently distinctive to be viewed as the *fingerprints’
or the ‘signature’ of the person charged™), petition for review denied, 24 M.J. 54 (C.M.A. 1987); United States v. Logan, 18 M.J. 606, 608 (A.F.C. MR 1984)

(stating that evidence offered to show a plan must establish modus operandx)
50See Imwinkelried, supra note 1, §§ 3:10, 4:01-:21, 5:31. .
51See id. § 4:03.

szSee uy'ra notes 60-61 64-65 and accompanymg I.exL

’3Su eg. Umled States v. Ca.ldwell 23 M.1.748 (A E.CMR.) (holding that evidence that the accused repealedly coerced sexual favors from subordinates did not
establish a plan), petition for review denied, 24 M.J. 451 (CM.A. 1987); Umted States v. Rappapon 19 M.J. 708 (A F C.M.R ) (holdmg that eudenee of several
adulterous affairs did not cnabhsh aplan), affd, 22 M J. 445 (C.M.A. 1986).
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uncharged misconduct and the object of proof 54 /Intentionally
or unintentionally. these decisions have ratiﬁed the admission
ofpropensuy evidence in cotirts marual i b dobnne
o el el ot ol o o one d
i The patfern’ that emerges from t‘his ‘relauvely small sample’
of ¢ases resembles the ‘decisional pattems in‘civilian juris-:
dictions.55. ‘A ‘military court most' likely' will: apply the plan:
theory improperly ‘when an accused is charged with sexual
misconduct and the court'can find no other theory for
admitting evidence of the accused’s ancharged misconduct.” A’
review of Court of Military-Appeals decnsmns mvolvmg the’
plan theory lllustmtes thts tendency clearly R R T
ORI oo ol oy
Before it: decxded Munoz: 'the Court- of Mthtary Appeals’
dealt with the plan thecry ‘of MRE 404(b) on'several occa-'
sions.” In -United States v. Brannan56.and United States v.
Brooks,57 two illegal drug cases, the court used only ‘a simi-
larity 'analysis to decide whether ‘a plan existed.: In Brannan,'
the ‘court correctly found that no plan had existed, but reached
this' decision for ithe wrong reason.’ It apparently did not

consider whether the accused actually resolved to commit -

several charged and uncharged marijuana transfers, uses, and
possessions to‘accomplish a ‘specific ‘goal.+ ' The court stated
only ‘that the offensés had not been sufficiently similar to
support the inference of a plan.5® In Brooks, the court upheld
the admission of evidence that the accused had committed two
uncharged drug -sales and an uncharged purchase. . The court
discussed only similarity in finding what it termed-a plan
encompassmg the charged sale and all of the nncharged acts.5?.
e ll‘ \:tt‘\"“‘l.‘ Vv“'ﬂ'""{,u.k

The court s best discussion ol’ the, plan theory appears in a
decision that-it rendered on the day it.decided Brooks, ;n,
United States v, Rappaport,® a case that involved a4 doctor.
charged with engaging in adulterous relationships with, ;several
of his patients, the court rejected the use of the plan theory to

i FhrJ’

adrhit-evidence of ‘an lincharged illicit:dffair:between the
doctor and another patient, - The court-found that the evidence!
of the similar affair “did not . . . establish a plan or. overall
schemé of which the’ charged oﬁ‘enses were part ” but *“tended
[only] to éstablish propensity:s! For thé first time, thé couri’
shlftéd its focus from'the simllanty between chafged and!
unchatgéd offenses to 'the- inferences ‘that ‘a factﬁnder mxght
draw from ewdence of uncharged mlsconduct R

RAR o SRR

Slgmfncantly. Rappaport ts the only plan theory case 10
come before the court at the requeSt of the' Government. The
An- Force Court of Nhhtary Review had rejected the | use of the
plan theory in thts case in an opmxon52 that obv;ously
mﬂuenced the later decxsxon of the Court of Mtlltary Appcals
Moreover although Rappapart could be classed ‘as a sexual
mlsconduct case, it mvolved only consensual sexual actmty
amgmg adults. Ftnally. J udge Sulhvan, who later stretched the
slmxlanty analysns to the breaking pomt in Munoz, dxd not
participate in Rappaport 63 All these factors explam why
Rappaport did not represent a turning point in the court’s
application of the plan theory. In short, Rappaport was a case
without much at stake; it did not tempt the court to expand the
plan theory as did later cases in which the propensnty evtdence
wasfarmoreeompelhng S b r o pedtan gy

4 on T T T IR TIE PSS

After decu:lmg Rappaport, the court remmed lIS focus 10 the
sxmﬂanues between charged and uncharged offenses. . In the.
decisions it t'endered between Rappaport and Munoz, the court,
applied the plan: theory properly in only one case. : In United.
States.v.. Thompson64 the court rejected the use of the plan
theory, to;admit evidence of an accused’s uncharged miss,
conduct when the :accused’s motives for, comrmttmg the
uncharged. offenses clearly dlffered from his motive for com-,
mitting the charged offenses.$3,.Of the five cases lbetween_,
Rappaport and Munoz in which the court affirmed improper

SO Vamyg ey B bl 76

34 See infra notes 56-59, 66-79 and accompanying text; see also United States v. Orniz, 33 M.J. 549 (A.CMR. 1991) (holdmg that evidence of a prior course of
child inolestation could ¢stablish'a plan); United States v. Rath; 27 MJ 600 (A:C:M.K."1988) (same), peuimn for iev:ew denled 29 M.I 284 (C.M A. 1989)‘
United States v. Saul, 26 M.T. 568 (A F.C. M.R.) (same), pemwn far nvtew demed 27 MJ 434 (C M, A. 198 ) o

55See supra notes 44-46 and acoompanymg t:xt.
5618 M.J. 181 (CM.A. 1984).

TR T L A T S IR ' llﬂ"l.‘,‘vff"..' oy L' BT

Loowerwmas, s - oD g antl (RS SA IE N IS VSN SINEEEELIE SO

5122 MJ. 441 (CM.A. 1986). In Brooks, the uncharged drug sales and the uncharged drug purchase were similar because they were accomplished with the same:
accomplice. /d. at 443. No evidence suggested that the uncharged purchases involved the drugs that the accused subscqucnt.ly lold inthe charged sales Id If that

had been the case, a true plan that would have encompassed both offenses might have existed.

58Brannan, 18 M.J. at 184.
5922 M.J. a1 443-44,

6022“]’ 445 (CMA !986) R N RSN SR T R B R P O
{ PO b

[T T B B VS A ERRRIY B ST

614, at 447

(Vo

62United States v, Rappaport, 19 MJ. 708 (A.F.CMR.), aff'd, 22 M.J. 445 (CM.A. 1986).

63Rappaport, 22 M.1. at 447.
5430 MLY. 99 (C.M.A. 1990).

651d. at 101-02. Thompson was charged, inter alia, with six specifications of making and uttering checks with jntent to defraud. Jd. at 1100. At trial, the military.
judge admitted a swom statement that Thompson had made one year before he committed the charged offenses; in this statement Thompson ncknowledged writing
scveral other bad checks. [d. Judge Cox, wnung for an undivided court, noted, "The . . , determination that [the yncharged bad-check offenses] were part of an
on,gomg gehcmc was, quesuon-beggmg when the a.llcged pmblems whxch othenv:se [mlght have provxded] 8 motive or, intent for wntmg bad cheeks were
resolved over a year before” the accused commitied the charged offenses. ld at101. 5”‘ R TR T C N RN Ut P R T B .

b -’”l*
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-uses of the plan theory.three involved sexual misconduct.- In

“the other two cases, United States v. Jones®s and United

-States v. Rushatz,5? the court affirmed the admission of
- evidence to prove spurious plans ‘that, respectively, involved
smular but unrelatcd. drug transacudns and frauds ‘

% In two of the three sexual mrsconduCt cases, Umted States

v. Hicks® and United States v. Reynolds,‘59 'the court’s appli-
cations of the plan theory were not only improper, but also
unnecessary Each of these acquaintance-rape cases involved
‘uncharged, 'similar offenses that prolnded the Government
- with ample- 'modus ‘operandi evidence." *Moreover, because
* intent was at issue in Hicks and Reynolds the modus operandi
theory was available to the court in each case. ' Nevertheless,
the court essentially ignored this valid theory of admissibility
“and the absence of any evidence that Hicks and Reynolds
-actually formed Iplans ericompassing their.charged and
‘uncharged offenises. Instead, the court looked to the similar-
ities between the offenses to find plans in both cases. In Hicks
‘the court also acknowledged that the uncharged misconduct
was probative of mddus operandi,?® but in Reynalds the court
relied exclusively on the plan theory ey ¥

T

The thtrd sexual mnsconduct case. Umled States V. Mann

was an interesting precursor to Munoz. Like Munoz, Mann
was charged with molesting | his young daughter. . Mann
evrdently ~had comrrutted srmllar uncharged acts of. sexual

‘ abuse on the grrl and on her brother over a ﬁve-year perlod

Because Mann denied that he had committed the charged
“acts,”? neither identity, nor intent, was at issue. thh only the

';4 . ‘

acts in dispute, the modus operandi theory was not avail-
.able.74 Instead, the military judge used the similarity between
-.the charged and uncharged offenses to find a plan and then
-admitted the prior offenses.”> On appeal, the Air Force Court

. -of Military Review accepted wrthout further analysts Mann’s

. argument that the uncharged offenses were not *‘close enough
in time, place, or circumstances to be relevant”s, and rejected
“the. finding that a plan had, existed. Nevertheless, the court
. found the mxlnary Judge § error harmless and affirmed Mann s
" conviction.”” ' The Co of Mllltary Appeals agreed with the

" mllltar_y &udge It' held that the accused had molested both

‘children pursuant to a1common plan although it also
remarked that it would havé excluded the unchatged mis-
.conduct under MRE 403.78 Like the Air Force court, the
" Court of Mthtary Appeals found harmless error and affirmed
 Mann's convrctxon 7 'Ina Efﬂew ‘of his Munoz dissent, Senior
J udge Everett echoed the Fore court in 'ﬁndmg o plan 0

fl,’ o T I- e : i
‘ The Case of Umted States v. Munoz

The foregomg discussion 1llustrates clearly that the

' 'expansxve mterpretatlon that the Court of Military Appeals

applied to ‘the plan theory in Munoz. did not ongmate in that
_decision.’ Although the court’s earlier opinions were not

.. completely consrstent. they demonslrated the court's tendency

. to use a mere s1m11ar1ty between charged and uncharged
offenses to find cvrdence of a plan. even when this similarity
lacked loglcal relevance to prove. anythmg other than criminal
propensrty Munoz. however, was s1gmﬁcant because no less

“32 MJ 155 (. M.A 1991) In Jane:, lhc sccused rouunely |oId cocaine at the same street comer. Although Jones was charged with only one sale, the military
judge admitted evidence of three uncharged sales that Jones had made at the same location as proof that Jones planned 1o distribute ‘cocaine on that comer. /d. at
156-57 The Court ot' Mtluary Appeals subsequemly nfﬁrmed thxs mling See id. at 157

L 613 MJ. 450 (C.M A 1990) In Rushatz, the aecused helped levenl l.u:utenants in succesnve ofﬁcer basu: courses l.o ﬁnd off-post npartmems "He told them that
they lawfully could claim lodging expenses at the raximum per diem rate, even though they actually paid less than that ‘amount for rent.’ He then charged the
lieutenants “back rent™ for the difference. The charged offenses involved licutenants that were attending the same course. The military judge admitted evidence of

. anidentical, unchargedfraudmvolvmgnhcutmantmlnearhercourseasproofofnphn, Id. a2 457. 'lheCourtofohtaryAppeals affirmed. Seeid. .

- 6824 MJ. 3 (CM.A.), cert. denied, 484 U.S. 827 (1987).: - 1 & St e
6929 M.J. 105 (CM.A. 1989).

T0Hicks, 24 MJ. st 7. Hicks, & sergeant in the Marine Corps, was charged with raping & subordinate’s girlfriend. Before he committed this offense, he allegedly
extorted sexual favors from several female subordinates by abusing his authority as a8 noncommissioned officer. At trial, the military judge held that Hicks’s prior,
uncharged acts were relevant 10 prove a plan because Hicks used 2 similar form of coercion to effect the rape with which he was charged. /d. a1 7. ‘The Court of
Military Appeals found no error and affirmed Hicks's conviction. /d. These acts Jegitimately could have been used to show the accused’s intent to foree the v1ct1m
to enter his room. See id. at 4-5.

¢ ‘ .
RO "

" Reynolds, 29 MJ. at 110. Reynolds had a very distinctive way of getting his dates to come to his quarters. where he would rape them. The court held that
evidence of an uncharged rapc was relevant to the issue of whether the accused had & “predatory mens rea,” but it also concluded that this evidence was probative
of & plan because the charged and uncharged offenses were so similar. /4. at 109-10. ,

7226 MLJ. 1 (C.MLA.), cert. denied, 488 U.S. 824 (1988).
BId. a4

74Evidence admitted under the similarity-based modus operandi theory logically is relevant only to prove identity and intent. See generally Imwinkelried, supra
note 1, §§ 4:01-:21.

5Mann, 26 MJ. at 4-5.

76 United States v. Mann, 21 M.J. 706, 710 (A.F.CM.R. 1985), aff'd, 26 MJ. 1 (C.M.A.), cert. denied, 488 U.S. 824 (1988). PEENT
g,

8Mann, 26 MJ. at 5.

]d.

%0]4. a1 5-6. e SR
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ithan twelve years elapsed between the accused’s charged and
= uncharged acts of séxual misconduct.8!: By finding that these

“‘rémote, unconnected offénses were ‘part of a ““plan;”s2/ ithe
{ majomy inadvertently exposed the 1llog1c of the srmtlanty
‘ analysrs with a clarity lacking in ‘previous decisions. " This
" extreme expansmn of the plan’theory provokéd ‘a'scathing
! dissent'from Senior Judgé Everett.8? ' It also raised the'' ques-
' tion of whether Munoz effectively ‘established 'an e:tcéptxon o

“the propensrty evndence prohtbmon for prosecutions of

" individuals, ‘accused of sexual offenses This ‘questton is

partlcularly unportant in ltght of a'radical proposal that ?udge
\ Cox advanced in his concurnng opmron L

. Munoz was charged w1th comrmtttng mdecent acts upon his

' ten-year-old daughter.. . The Government alleged t.hat Munoz
“had, placed his hands on her bréasts or her vagma on four
occasions in 1987.85 The accused denied ihat he was guilty of
any misconduct.36 The trial counsel sought to admit evidence
that the accused similarly had:fondled the victim's two older
sisters at least twelve years before he committed the charged

, offenses.87 Finding that Munoz had acted in ‘accordance with

“.a plan to abuse his mrnor daughters sexually. ‘the mtlttary

‘ “judge admitted the test1mony of one of the older daughters.
“The judge based this finding on the similarities he _perceived
between the charged and uncharged offenses—spectfically,
‘the comparable ages ‘of the victims when’ Munoz molested
‘them, the common sitas of the offenses ‘the’ analogous
_ circumstances surroundmg the commissionof ‘€ach 'offense,
" and the similarities between the séxudl acts themselves.5 ‘The

*‘military judge excluded the- testimony of the other older
daughter on MRE 403 grounds.39

| Chief Judge Sullivan's Léad Opision "7

o Chief J udge Sullivan’s opinion continued the court s

: practhe of | usmg the plan theoryl 1o, tmplement an expansxve §

'f" Pl

t..approach to thé admission of uncharged misconduct evidence.
‘:u'In;ﬁnding a plan-in the mere ‘similarity between the charged
1-and ‘uncharged: affenses,?? the court remained within the
1. textual framework of MRE 404(b), but abandoned the rule’s
logical underpmmngs .Following a pattern typical of specious
plan decisions, the Chief Judge declined to look for a logical
. connection between the accused’s past misconduct aod the
charged offenses TR TAE ,u,‘ VY b T Asi
' Chief Judge Sulhvan c1ted Professor ngmore $ treause to
: Jusufy hJS rehance on the s1mrlar1ty between the charged and
uncharged offenses 9L Wrgmore s book however, sunply dxs-
. cusses the use of common features of. charged and uncharged
offenses to prove that an accused planned to achreve a goal
that required the accused-to commit these offenses.%2 It
. ishould not, be read to dispense with,the requirement, that the
i accused must have committed both :the charged and the
--uncharged offenses to attain this goal. Similarity between the
+ '‘offenses sometimes may be used to prove circumstantially
i that the accused ‘acted according to a plan;?3.but it ‘does not
.rdefine a plan per se.  In. Munoz—as in most sexual: abuse
cases—the accused did not strive to ‘achieve a goal that:he
could accomplish only by committing the charged and the
uncharged dffenses ‘Each ‘offense that Murioz committed was
“'the product of ‘a separate goal of sexual grauﬁcatton that he
& accomﬁhshed through the execution of 2 separate plan ‘In this
| “context, the similarity between the offenses at'most proved
only a'modus operandz The Government could prove no
common plan because no common plan ever éxlsted to be
‘proven,

Chief Judge Sullivan addressed the ‘tw'e'ive'}ea} gap

e between the charged and uncharged offeénses, but did so only
o ', m the context of lus flawed, s1m11arlty based analysrs of the

plan theory He reasoned that, because the victim and her
S1ster were abused at srmllar ages the ttme that elapsed

' oo T ! : !

81 Munoz, 32 M.J. at 364. The majority descnbed t.he period between the offenses as “at least 12 years. Semor Iudge Everett described the penod as "15 years™ in
his dissenting opinion. See id. at 367. In his petition for certiorari, Munoz claimed a gap of “12 1o 18 years.” . See Petition for Writ of Certiorari at 3, Munoz, 112

S. Ct. at 437 (No. 91-410).

. ”Munoz, 32 MJ. at 364. .. MR

! .83]‘1 l1366 “_‘ . “‘.‘ o 2 !‘ -'l- B '-w"’;; n’\‘m o
8414, 51365, '

Bl v

86]d.
871d. a1 360, 363.

~880d at 363, | v n e bl
831d. a1 361.
90]d, a1 363-64. REREEN B IR RN R
9/d. at 363.
92See Wigmore, supra note 7, § 304.

93Se¢e supra notes 40-41 and accompanying text.
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between the incidents in which they were abused was of no
concern.% When -examined under the traditional plan
analysis, however, the twelve-year gap reveals the extent to
which the majority had to stretch to affirm the admission of
the uncharged misconduct evidence. That the accused acted
pursuant to.a common plan would have been unlikely even if
only a short period had passed between the offenses. The
twelve-year gap between the' offenses, however, rendered the
notion of a plan ermrely msupportable To claim that Munoz
contemplated fondlmg his youngest daughter when he fondled
the older one is absurd—the victim of the charged acts
actually had not been born when Munoz molested her older
sister.95 |

J’udge Cox's Concurrmg Optmon

J udge Cox’s opinion?% essentially called on the Court of
Military Appeals to abandon MRE 404(b) in sexual offense
cases. Under his approach, evidence that an accused com-
mitted an uncharged sexual offense similar to an offense with
which the accused was charged ordinarily would be
admissable, subject only to the MRE 403 balancing test.? He
described this type of evrdence—especrally evidence of
deviant sexual misconduct—as “powerful circumstantial
evidence” that often is needed to corroborate the victim’s
testimony about crimes committed in “secrecy and privacy. »98
Judge Cox’s proposed exception to MRE 404(b) also was
motivated by his apparent concern over the mtellectual
dishonesty of admitting evidence of similar, uncharged sexual
offenses under the guise of a plan and by his manifest doubt
that “evidence about one’s sexuality is really ‘character
evidence.’”99 Significantly, these justifications resemble
those -used in civilian jurisdictions that have recognized
express exceptions to the prohibition on propensity
evidence.1® Finally, Judge Cox drew support for his position
from pending federal legislation in which several leading

%4Munoz, 32 M.J. a1 364. .
93]1d. at 360, 367; see also discussiou supranote 82.

% Munoz, 32 MJ. &t 365. ’

14,

981d. a1 365, 366.

99]d. at 365 n.1.

100See supra note 3 and accompanying text.

101 Munoz, 32 MJ. at 366 n.2; see infra notes 112-17 and accompanying text.

1028¢¢ supra notes 56-59, 66-79 and accompanying text.

lawmakers have proposed ihe creation of & new Federal Rule
of Evidence.191  Under proposed FRE 414, evidence of

‘uncharged child molestations could be admitted in a prose-

cution of that offense to prove any matter to which the
evidence'is relevant, mcludmg the accused s procllvrty to
abuse children sexually.

Judge Cox’s concurring opinion is both refreshing and
troubling. The Court of Military Appeals repeatedly has
affirmed the admissions of propensuy evidence under the
pretext that this evidence tended to prove plans.122 Judge Cox
properly demanded an end 1o this charade. Even so, his pro-
posed ‘solution’ to the dilemma that mrhtary judges face in
cases like Muno:z is wrong. Even if the military jusuee system
should recognize an excephon to MRE 404(b), this exception
should not be created by the Court of Mrlrtary Appeals.
Although Judge Cox’s approach would moderate the current
distortion of the plan theory by limiting that drstomon ta
sexual offenses, it also would run contrary to the law. Absent
a conflict with the Constitution or the Uniform Code of
Military Justice, a provision of the Military Rules of Evidence
is binding authority193 that should be followed by judges at all
levels.

' 'Se_nior‘ Judgé Everett's Dissent

" Although Semor Judge Everett strongly criticized the
majority decrsron 164 his oprmon best may be viewed as
limiting, rather than repudiating, the majority’s expansive
approach to the plan theory. After pointing out the illogic of
finding a plan when the offenses occurred so many years
apart, the Senior Judge stated that he also was uncomfortable
with the majority’s conclusion that “enough common factors
existed between the charged offenses and the prior acts that a
comparison demonstrate[{d] a common scheme or plan,”105
This concern with similarity in a case in which no common

185ee Uniform Code of Military Justice art. 36, 10 U.S.C. § 836 (1988); Mil. R. Evid. 103; Manual for Courts-Martial, United States, 1984, analysis, app. 22, at
A21-2; see also Frederic L Lederer, The Military Rules of Evidence: Origins and Judicial lm‘erprelauon, 130 Mil. L. Rev. 5,27 (1990)

108 Munoz, 32 M. at 357

105/,
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features could-demonstrate the logical connection between the
pffenses that would have typified a trueiplan indicates-that
Senior Judge Everett did not ahandonthe court’s spurious
plan analysis, -His discussion. of similarjty shows that-he did
not appreciate how. narrowly the plan thepry should be applied
or how rarely the theory is appropriate to use. in cases like
Munoz.

3

s i 21 nanign v (PN T D TH E IR S 1 B I
“ ,Read together, LSemor Judge: Everett s dissents in Munoz
and jn-Mann!%—which involved a ﬁve-year gap. between the
charged and uncharged offenses-—rmply that the Senior Judge
would find a plan whenever the, charged and uncharged
offenses are. srmtlar and clpse in. trme Thrs mterpretatron
comports with his finding of a plan in several cases, 07 based
solely on the similarities between e charged and uncharged
offenses, when these offenses we Ly not as remote as the
offenses in Munoz or 'Mann Although Senior’ Judge Everett
cited'Rappapori 1% in his Munoz dissent, 1 he did ‘so in the
coritext of his diScussion of ¢ommon features All he truly
appeared 16 say Wa¥’that the offensés it Rappaport were not
sufﬁcrently similar to justify the finding of a’ plan "He made
no effort 0 v1nd1cate the lradmonal plan' analysrs S

[N PR ST
2 i o o

A Legislative Solution to the Munoz Dilemma )

Several members of Congress. are aware-of the dilemma
that a judge faces when a correct appllcatton of existing rules
of evidence would require the judge to exclude compelling
evtdence of an at:Cused's prtor sexual offenses Intendmg to
ensure the admtssron of what they belreve to be relevan{

llt\

.

. ‘ v,
TEd : f SRR B L S O H

10626 M.J. 1, 5(c M.A), cert. derued 4ssus 324(1933)- S

R S LT LIS T

‘those crimes. 1z’

e

propensity :evidence, without forcing -judges o bend or break
the law, these legislators proposed an amendment to the
Federal Rules of Evidence.!19. The amendment, featured in

seven bills lnu'oduced in 1991,111 would create FRE 413 and

FRE 414, These new rules would permit Federal l:nal judges

‘to admit evrdence of uncharged sexual assaults and child

molestauons for ‘any relevant. purpose in prosecutrons for
Although one relévant purpose would be t6
show an accused s. prochvrty to commit sexual offenses 113
the text of the proposed amendments indicates that a judge
still could exclude uncharged acts under FRE 403114 ‘Because
these rules Would override FRE 404(b),!15 ‘judges no longer
would fee! compélled to éxpand the plan theory in the sexual
offense prosecutions to which the new rules would apply. In
other cases, however, FRE 404(b) still would prohibit
propensity evidence. In these cases, the judicial temptation to
admit evidence of:uncharged misconduct under the pretense
that 1t proves the existence of a plan would survive unabated

V-a':;‘,r(" B

Whether ‘these proposed rules should be added to. the
Mrhtary Rules of Evidence is a question beyond the scope of
this article. - The dilemma Munoz poses is clear, but this
change should be made only if, Congress and the President are
convinced that the juridical interest in barring propensrty
evidence from the courtroom!!$ is less compelling. in- prose-
cuuons of sex offenders than in other criminal cases.... This
questton presently is the subject of heated debate in the legal
commumty 117 Proponents of the new rules argue that similar
offense evrdence is hrghly relevant and necessary m sexual
offense prosecutrons 18’ Opponents respond that the problems
of proof and recrdrvrsm in thrs area are not suffrcrently umque

sy

107 See Umted States y Jones, 32 MJ [15,5 (C M. A. 199,1): Umted States v. Rushatz 31 MJ 450 (C M A 1990). Umted Srater v. Reynolds 29 M.J 105 (C M.A
1989), Umted States y, H.lcks 24; MJ 3 (C M.A 1987) Umted States v Brooks 22 MI 441 SC M. A 1936)I see also Supra notes 57 66-67 70 71 and

ccornpanymg text

SR R A M R I T

19322MJ.445.(C.M.A. 1986):2n ¢ o i e

109 Munoz, 32 MJ. a1 367.

b e
1105, 137 Cong. Rec. $4925-03 (daily ed. Apr. 24, 1991) (letter from W. Lee Rawls, Assistant Attomey General for Legislative Affairs, to Sen. Dole).\

T Lo . : S e ST Y - v A .
115§, 472, 102d Cong., Ist Sess. § 231 (1991); HR. 1149, 102d Cong., Ist Sess. § 231 (1991); HR. 1400, 102d Cong,, 15t Sess. § 801 (1991); §. &35, 1024'Cong.,
1st Sess. § 801 (1991); S. 1151, 102d Cong., 1st Sess. § 801 (1991); S. 1335, 102d Cong., Ist Sess. §301 (1991); H.R. 3463, 102d Cong., l‘st,‘SeAss. §.1(1951). .

112Proposed FRE 413 provides, “In a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant’s commission of
another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant.” See, e.g., S. 472, 102d

Cong., st Sess. § 231 (1991). Proposed FRE 414 makes the same provision for child molestation prosecutions. Jd. A

1135e¢ 137 Cong. Rec. 52146, $2206 (daily ed. Feb. 21, 1991) (statement of Sen. Dole).

I R

e T e A

114 Proposed FRE 413 and proposed FRE 414 provide, “This rule shall not be construed to limit the admission or consideration of evidenci under any other rule.”;
R RO (R

See, e.g., S. 472, 102d Cong., It Sess. § 231 (1991).

115S¢e 137 Cong. Rec. S3191, $3239-40 (daily ed. Mar. 13, 1991) (statement of Sen, Thutmond), "+ "1 1l emw tai s

116S¢e supra text accompanying notes 18-20.

17 §ee supra note 3 and accompanymg text o
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1188¢¢ 137 Cong. Rec. E3503-04 (daily ed. Oct. 21, 1991) (statemem of Rep. Molinari). Representative Molinari commented that “[s]exual assault and chlld
molestations do not ordinary {sic} occur in the presence of multiple credible witnesses,” adding that “the perpetrators of these crimes are often free to répeat their
offenses with other unsuspecting victims.” /d. at E3504.
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to justify the use of propensity evidence in one class of
offenses.!!? The outcome of this debate—not just concern
over judges who refuse to follow existing law—-shou]d
determine whether thcsc changes are madc

. Conclusnon and Recommendatlons

Recent changes to the composition of the Court of Mihtary
Appeals“’0 may bring new and unforeseen revisions to the
court’s interpretation of the plan theory. At present, the court
has continued to eschew the traditional analysis, failing to
recognize that the accused’s charged and uncharged offenses
necessarily must be linked to a common goal. Instead, the
court has applied a spurious “plan” analysis that focusses only
on similarities between the offenses.

The breadth of the analysis the court may adopt in future
decisions cannot be predicted.!2! In Munoz, Chief Judge
Sullivan appeared willing to find a plan whenever evidence of
similar conduct exists, no matter how much time has elapsed
between the uncharged and charged offenses.22 Senior Judge
Everett, who would rely on simple similarity to find -a plan
only when the charged and uncharged acts are close in time,
has left the court.!23 In cases of sexual misconduct, Judge
Cox would bypass MRE 404(b) and the plan theory alto-

gether. ‘He would admit similar acts of uncharged mis-
conduct freely, subject only to the MRE 403 balancing test.124

*The scope of the plan theory in the military is a matter of
more than academic interest. A return to the narrow tra-
ditional analysis would ensure that evidence of an accused’s
uncharged misconduct would be admitted only to prove an
issue other than criminal propensity.12S Many military Judges
however, currently admit as proof of plans uncharged mis-
conduct evidence that actually proves nothing but propensity.
This practice conflicts not only with common-law evidentiary
principles, but also with MRE 404(b). Although it occurs
most commonly in cases of sexual misconduct, courts also
expand the plan theory in prosecutions for other offenses.126

If the uncharged misconduct doctrine must be changed to
eliminate problems inherent in the prosecution of sexual
offenses, this change should not be made by the judiciary.
Proposed changes!? that would permit military judges to admit
propensity evidence in cases of this sort should be studied
carefully. 'If they are necessary, they should be added to the
Military Rules of Evidence by executive order. Until then, the
Court of Military Appeals, the courts of review, and military
judges should apply the traditional plan theory analysis to avoid
adm:tung propensity ev1dence in violation of MRE 404(b). -

1195z Imwinkelried, supra note 1, § 4:16. Professor Imwinkelried wrote, “Many crimes are usually cannuued in a clandestine fashion. Sex crimes are no more

difficult to prove I.han many theft offenses.” /d.

120Judge Crawford. Judge Wiss, and Judge Gierke recently joined the court. See 137 Cong Rec. 516 783 (da]ly ed. Nov. 14 1991) Senior Iudge Everett’s term
expired on 30 September 1991, but he continued to serve in an active senior status during the transition to a ﬁve-]udge court. Eugene R. Sullivan ev al., Report of
the United States Court of Military Appeals (1990), reprinzed in 32 MJ. CXXV, CXXVII (1991).

12In United States v. Bender, 33 M. 111 (C.M.A. 1991), the count’s only plan-theory case since Minoz, the court upheld a military judge's decision to admit
evidence of uncharged acts of child molestation as probauve of a plan of child sexual abuse. Senior Judge Everett dissented, arguing that no plan ever existed. See
id. a1 112. The Senior Judge, however, based his opinion on the dissimilarity between the charged offenses and the uncharged offenses. Id. As in Munoz, the
Senior Judge did not attempt to advance the traditional plan analysis. In United States v. Oniiz, 33 M.J. 549, 554 (A.CMR. 1991), the Army Coun of Military
Review cited Munoz when it upheld the admission of evidence of the accused’s prior, similar acts of child molestation under a spurious plan theory.

12See supra text eccompanying notes 90-95.

183 See supra note 120 and text accompanying notes 104-09.
124 See supra text accompanying notes 96-103. ‘
1258¢2 supra text accompanying notes 33-38.

126Se¢ supra notes 56-59, 66-67 and accompanying text.
121 See-supra notes 111-15 and accompanying text.
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DAD Notes
Blowing the Whistle on Morality Cops—

Defending Against Manufactured Offenses Under
Uniform Code of Military Justice Articles 133 and 134

The mere assertion by a prosecutor or commander that certain
conduct is punishable under the provisions of articles 133 or
134 of the Uniform Code of Military Justice! (UCMJ) does
not make the conduct criminal. An attempt to criminalize
morally unsavory, but otherwise legal, conduct can, and

1Uniform Code of Military Justice ants. 133, 134, 10 U.S.C. §§ 933, 934 (1988) [hereinafter UCMI].
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should,-be thwarted on.the constltuuonal ground: of lack of
notice that the conductis punishable.: - : ~¢ sl drabr

12T Parker v. Levy 2 the United States Supréme Court upheld
the validity of UCMJ articles 133 and 134. ‘In domg so,‘tt
estabhshecl ‘guidelines i on what’ consututes sufﬁcient nonce of
cnmmahty under these artlcles. ‘ i

‘ " ~r

In Levy, the appellant clarmed that amcles 133 and 134
were unconstrtutronally overbroad and void for vagueness
Levy, a dermatologist, had been convicted for violating these
articles for failing to obey a direct order to instruct Special
Forces medical trainees, for telling black trainees to refuse to
go to Vietnam, and for encouraging these tramees o protest
thewarandthelrpartsmrt'-‘ REEE

l:". FERNTREM '

In afﬁrmmg Levy s conviction, the Supreme Court equated
the. standard of review for, artrcles 133 and 134 .with the
standard the Court applred to criminal statutes regulatmg
economic affairs in United States v. Harrzss“ and Robinson v.
United States.5 The Court then pointed to two factors that led
it to uphold the facial validity of the UCMYJ articles. - First, the
special circumstances of military society that differentiate
military life from its civilian counterpart dictate that military
authorities must have broader latitude to regulate the conduct

of military members.$ Second, through decisional law and * ¥
interpretation of military custom, the military courts have
narrowed the articles’ scopes. moreover, these decrsrons o
gradually have put service members on notice that the articles -

proscribe certain conduct.?. The Court concluded that Levy.. - -

i HETRY

uus.3IQ9M. .

31d. a1 737-38.

-

clearly knew, that he was violating the proscnptxons of arucles
133&11(11348 R TN A T ST L
FEE LS T RE P R L TR N LA ,lj :
The Levy decrston however, is: not the ;end..of the story
Although the military courts have echoed the principle of
Robinson and Harriss,? military accused often are exposed to
criminal liability under the general articles for engaging in
Otherwrse mnocuous acts. For mstance, in United States V.
Hemierson.10 a Marine recrulter was convrcted under arttcle
134°s general provision | ‘for having consensual nondevrate
sexual intercourse with young women who were over the age
of consent.!! : The Navy-Marine Corps Court of Military
Review reversed Henderson’s conviction, holding that, even
under the “relaxed standards™ of Parker v. Levy, the Govemn-
ment had failed to prove that the conduct was criminal or that
the accused had known that sexual intercoursé was prohlbxted
under the circumstances descrlbed at tr1a1 12 ‘The court
explaxned that, "[allthough it is clear that appellant s conduct
was disreputable and servrce drscredmng, it does not follow
mexorably that the general : arucle was violated by his conduct.
What may. be discrediting in the moral sense is not- always
cnmlnal in the legal sense. "3, | Vo
In Unued States V. Johanns.14 the accused an_Au Force
captatn was convicted under UCMJ article 133 for engaging
'in consensual, nondeviate ‘sexual mtercourse wrth an enlisted

., woman, who neither was assrgned to h1s unit, nor was his
" 'subordinate in the chain of command. The Court of Military
. Appeals, finding that no custom or regulation gave the
.accused notice that his conduct was proscribed, affirmed the

b

4347 U.S. 612, 617 (1954) (“criminal responsibility should not atiach where one could not reasonabl}; understand thst hls [or her) eontemplnted oonduct is

proscribed™).

5324 U.S. 282 (1945) (in determining sufficiency of notice, statute must be examined in light of defendant’s conduct).

6Levy, 417 U.S. at 744.
e wTSE DR i

8/d. a1 756-57.

95¢ee, e.g., United States v. Cannon, 13 MJ. 777, 778 (A.C.M.R. 1982) (“Due process requires that a criminal statute provide fair notice to persons of common
intelligence what conduct is proscribed and also that innocent or consumtlmally protected conduct not be made criminal™).

1032 M.J. 941 (NM.C.M.R. 1991), aff d on other grounds, 34 M.J. 174 (CM.A, 1992). . ...,

11The specification averred, in pertinent part, ,
In that Staff Sergeant Dwight Henderson .

, ROTC Cadets .
I 5'“naturetobnngdlscrednupontheAnnedForees 2L
173 l1943 FE S SRS A . B TS TR R s ""!":? fn
sty T U ST ey Ty e e i
RIS, | o bt kg

PUULITCD o D e Ty e EERR IS THY

1374, a1 944,

1420 M.J. 155 (C.M.A. 1985).

d1d at the apartment of said Staff Sergeant Henderson .". . wrongfully have sexual intercourse
with the following persons: Miss DJ.; Mrss K.H.; and Miss M.B.; students at Waltham High School .

. under instruction as Marine Junior

. » said conduct under the cxrarmstances bemg pre;udtcml to good order and d1sc1p1me in the Armed Forees and being of a

P
v‘pL k
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Air-Force Courtof Military Review's dismissal of the
pertinent specifications  as vrolanve of the standards set forth
mLevy15 LTI R B ,

Certarnly, a marked drfference exists between conduct that
is disgraceful or stupid and conduct that constitutes a crime.
Sometimes, however, the distinction is blurred by. prosecutors
and military judges.. For instance, in one recent;case, the
accused received -an “any soldier” letter from a fourteen-year-
old female while he was on duty in Saudi Arabia.. The young
woman gave a physical description of herself, detailed: her
interests, and requested a letter in return. - She signed the
letter, “Love, G." She did not indicate her age in the leiter,
but said merely that she attended the “Langston Hughes
School.”  The accused wrote back, supplying a physical
description of himself and listing his interests, which included
going to nude beaches, observing: the works of *David
Hamilton” (apparently a photographer) and participating:in
volksmarches. He indicated he would like a picture of her—
nude, if she wished—and remarked that he would give her his
picture if she wanted one.. The letter contained no graphic
language . or imagery -and, other than the mention of nude
beaches -and photos, contained nothing that could be
considered pornographic. Unfortunately, -G's mother found
the accused’s letter hidden in G’s room. Furious at the sexual
overtones of the letter, she wrote to the accused’s commander.
The commander and the accused responded by writing a letter
of apology. This apology, however, did not end the matter,
The accused subsequently was prosecuted under UCMI article
133 for writing the letter, which the trial counsel characterized
in the specification as an “‘act(} dishonoring, disgracing and
compromising . .. . the accused’s standing as an officer.”
Ultimately, the accused ‘was convicted, despite the defense
counsel’s ‘arguments that the conduct did not amount to an
offense.  The defense counsel, however, did not argue that the
accused had no notice that writing such a letter was a crime or
that it even could be considered criminal conduct. Had it been
used, this argument might have effected a different result.

Rather than wait for relief on appeal, defense counsel
should litigate notice issues at trial, when counsel best can
develop facts supporting the conclusion that the accused had
no reasonable notice that the conduct charged under a general
article was proscribed. The potential benefit is twofold. First,
the trial judge may grant relief on a motion-in limine, which

would make defending any remaining charges much easier.

R AP

1314, a1 161.
1634 M.J. 595 (A.C.M.R. 1992). ot
177d. at 596. TR
18/,

19United States v. Peek, 24 MJ. 750 (A.CM.R. 1987).

S

Second, even an unsuccessful attack may yield enough facts
and sources of error to-provide a solid foundation upon which
to appeal. -Forcing the trial judge to;address the distinction
between disgraceful conduct and criminal conduct may lead to
acquittals and, more importantly, may make prosecutors more
reluctant to play “morality cop.” Captain Andrea.

Ineffective Assistance of Counsel— -
-+ Who Has Standmg to Rarse It? .

The Army Court of Mrlrtary Revtew recently addressed yet
another issue dealing with ineffective assistance by a trial
defense counsel. In United States v. Gauthier'é the Army
court held that no error occurred when' the staff judge advo-
cate (SJA) served his posttrial recommendation on the
appellant’s -trial defense counsel, even though the SJA knew
that-the appellant’s wife had accused the defense counsel of
rendermg meffectrve assistance to the appellant at trial.

The appellant s wrfe wrote letters to the convenmg author-
tty and other members of the appellant’s chain of command,
alleging that the appellant had received ineffective assistance

at trial from his trial defense counsel. Despite these letters,

the staff judge advocate served his posttrial recommendation

on the defense counsel. ‘The defense counsel subsequently

requested a delay in submitting posttrial matters because of
the allegations of incffectiveness. Following the guidance of
his regional defense counsel, the defense counsel then con-

tacted the appellant. ‘The appellant informed the attorney that

he had no knowledge of his wife’s allegations and that he did
not agree with her.!” He insisted that the trial defense counsel
continue to represent him,18 - : ~

Clearly, an accused is enntled 10 the effectwe assrstance of
eounsel during the postirial processing-of his or her case.l? If
an accused alleges ineffective assistance of counsel before the
SJA serves the posttrial recommendation upon the defense
counsel, the SJA either must ensure that the appellant is satis-
fied with the continued representation of the trial defense
counsel or must submit the posttnal recommendation to a
different attorney.20 e

In Gauthier, however, the Army court found that the trial

. defense counsel ably represented the appellant.2!. Moreover, it
: rernarked that the appellant himself never alleged that his trial

20United States v. Trllery 26 M..l 799, 800 (A CMR. 1988). see also Manual for Courts MamaL Umted States, 1984 Rule for Courts Mamal 1106(f)(2)

[hereinafter RCM.]. . ; 3 S Lok

2 Gauthier, 34 M.J. at 596.
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defense counsel had failed to represent him adequately, noting
that the appellant actually had demanded that the trial defense
counsel continue to serve as his’ attorney.22 ‘The court con-
cluded that, although the appellant’s wife may have believed
the appellant’s counsel was meffecnve, she lacked standmg o
raise the issue.23.+° S e Do

Common sense appears to have dictated the court’s holding
in Gauthier. Nevertheless; similar issues of standing often
arisc in courts-martial. A defense ¢ounsel must remember that
his or her responsibility is to the chem—not to the cllent s
famnly Captam Desmarais. S

o

How Far Must a Soldler Go in Attemptmg to Pay a Fme?

In Umted States V. Tuggle24 the Coun of Mlhtary Appeals
addressed the proper imposition of contingent confinement for
the willful failure to pay a fine. ‘When a fine is ordered
executed, the accused immediately is liable to the federal
government for the entire fine.25 | Contingent confinement
may be used to sanction a soldier who willfully fails to pay a
fine.26 Confinemeént, however, may not .be imposed if the
soldier has made good-faith efforts to pay, but is unable to do
so because he or she is indigent.2? Accordingly, a question
arises: What efforts does the law demand of a service
member as adequate demonstrauons of good faith?28

‘In Tnggle.29 the Army Court of Mllnary Review Look a
very narrow approach in answering this question. The court
held that the appellant was not indigent and did not make a
bona fide effort to pay the adjudged fine. Tt noted that he had
declined to accept a loan offered by his mother—who -would
have had to put a second mortgage on her home to obtain
these funds—and had refused to ‘surrender his automobile,
suspend-voluntary support payments for his children and

2[d.

B4,
2434 M.J. 89 (C.M.A. 1992). . R P
75R C.M 1003(®)(3) dlSClJSSlOl'l

mother; canicel his:life insurance policy ‘and obtain it§' cash
value, or stop allotments from’his pay for life insurance and
for payments on a bond.3¢ The Army court also foundino
merit in the appellant’s offer to pay hls fine in mstallments by
means of an allot.ment.31 _

The Court of Mnhtary Appeals took a more reasoned and
compassionate approach, stating that'a strong argument could
‘be made that Tuggle lacked sufficient liquid assets to pay the
fine:32" "The 'court examined the issue of indigence method-
ically. It first examined Tuggle’s salary, looking athis
accrued wages from the time that the sentence was adjudged
until the time that the fine became due. It then considered
Tuggle’s assets and:their market values. ‘The court com-
mented that the ‘sale or voluntary repossession of Tuggle’s
'most valuable possession-—an automobile that was encum-
bered by a lien—would have reduced Tuggle’s debt; but
would not have produced sufﬁcnent funds to pay the ﬁne A3t

ENTIN

The court’s analysis in Tuggle gives. defense counsel a
strong argument that an accused’s possession of numerous or
valuable possessions is not dispositive ‘of a determination of
indigence.  The reviewing authority must focus on whether
the accused’s possessions realistically can be used to satisfy
the fine. A fair reading of the opinion indicates that a service
member need not sell all of his or her property if the net
proceeds of the sale would not be sufﬁcnent to pay the ﬁne i

The court also consxdered Tuggle s ﬁnanclal obhganons It
iintimated that, to induce a convening -authority ‘to disregard
‘the effects of support payments to children.and family mem-
bers on arservice member’s ‘ability to pay a fine, the Govern-
‘ment should have to éstablish on the record that the payments
-are purely voluntary and are not legal or moral obligations.34
‘The lack of a court order for support is not dispositive of this
issue.” The court reasoned that child support payments and

LR

z‘5RCM 1003(b)(3) see also Bearde:nv Georgm 461 U.S. 660, 668 (l983) Wﬂhams V. l].hnou 399 US 235 {1970); anﬁnv llhnms 351 US 12 (1955)

Yo
BN

z'7RC M. 1113(d)(3), United States v. Rascoe, 31 MI 544 (NMCM R 1990); see al.ro 21 Am Jur 24, Fines §§ 617-618 (1981). 24 C JS Parncular
Punishments § 1597 (1989); J.W. Thomey, Annotation, Indigency of Offender as Affecting Validity of Imprisonment as  Alternative to Paymens of Fine, 31 A L. R 3d

926 (1970).

28See, e.g., Standards for Criminal Justice § 18-7.4 (Am. Bar Ass'n 2d ed. 1986); id. commentary. L

29 United States v. Tuggle, 31 M.J. 778 (A.C.M.R. 1990}, aff’ d in part and rev'd in part, 34 M.J. 89 (C.M.A. 1992).

30/d. a1 780-81.
317d. a1 781.

”Tuggle. 34 M.J at 92

r RN T

N RE S SO S E SO N IS EETIRNEE A ST EDAC SRS SV P

33!4 at 92 n8. “’ﬂlc maxkct va]uc of the car was $19 000.00, while the total amount that Tuggle owed [on the car] was over $23,000. oo Id a1 92

34]d. (citing 59 Am. Jur. 2d, Parent and Child §§ 41, 91 (1987)).
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36[4 S T

payments for the support of parents normally are such worthy
expenditures that, in the absence ‘of contrary evidence on the
record, they will not be curtatled to Pemtt a service member
topayat-me35 : . Phorar s

I
‘l

Finally, the court considered the bossibility that Tuggle
could have obtained loans from family members and the
impact of this possxbxhty on his ability to pay the fine.; The
court stated that it will not unpose a duty on famtly members
to mortgage their homes to sausfy fines adjudged upon serv1ce
members.36 This holding is partlcularly important because it
sharply defines how far an individual must go to demonstrate
that he or she is acting in good faith in his or her attempt to
pay a fine. After Tuggle, a service member who lacks
sufficient assets to pay a fine may be able to illustrate good
faJth simply by applymg fora loan RTINS RN .

The Court of - Mxlrtary Appeals also consrdered whether a
person who cannot pay. a fine in one lump'sum' may demon-
strate good faith by proposing to pay the fine in tnstallments
over an extended period. Tuggle had offered to make a series
of voluntary allotments from his pay to'satisfy the: fine.37" The
Court of Military Appeals found that; by rejecting this
proposal without reason, the convening authority denied
Tuggle an opportunity to make a good- fa1th effort {o pay the
fine.3 Looking at the purpose of the fine, the court conéluded
that payment over a period of time was an acceptable
alteratwe avallable to the government and is a wndely

accepted principle in the federal arena. ¥ Tt suggested that, if

collection of the fine became a problem. the Govemment
could petition the court to modify, remit, defer, or extend the
payment date of the fine.40 This comment étrongly rmphes
that, if the purpose of a fine is to prevent an accused’s unjust
enrichment, a conveéning aithority should examine alternative
means by which to attain'this objective’ bel"ore de termining
that aservice member is not actlng in good falth co

When a convicted accused faces the possnbxhty of contin-
gent confinement, a careful examination of the accused’s obli-
gations, his or her income, and the realistic value of his or her
assets is essential to determining whether a claim of indigence

3.

371d. a1 9293,

Bid ar 93¢ L [T SR A SR )

Captain Tall.

is appropriate../ If liquidating the -accused's -assets will not
satisfy the entire fine by the fine's due date, the accused
should pursue a claim of indigence. In making this assess-
ment, the accused hnd the defense counsel should note that an
asset should be given only the cash value that it actually can
generate by the due date of the fine.

Jf an accused has incurred numerous. obligations, the, trial
defense counsel should propose a partial payment schedule in
the form of an allotment This solution prevents dxsrupuon of
essential support payments and permits the.accused to retaln
his or her personal ‘belongings. ; Moreover, it is an intelligent
alternative to placing the accused in confinement, which
automatically would reduce the accused (o the pay grade of E-1.41

. s s .
P S L i LTIV R
H i PR . IR T S P Y VI
PR C e o : T S N S
R i : L P

vei " Clerk'of Court Note -« i
BENTRNE H RTINS : a o

'Court-Martial and Nonjudiclal:l’unishmeut_‘ Rates

B . Rates per Thousand??
FirstQuarterFiscal Year1992. . - .
October-December1991 St e
B Arrnywule CONUS Europe “Pacific - Other
GCM 038 | 040 043 | 034 035
as3y | asy ] Cany |l assy | aso
BCDSPCM| 0.19 021 | 012 | 034 0.35
©37) -1 085 | (047 |' .35 | Q40
SPCM 003 | 003 | 005 004 | 035
S dey | a2 | 18) (] teasy | 4o
scM | 031 | ok27] 045 [ 092°] 017
(1.25) 089 | (.79 (3.68) | (0.70)
NJP 18.54 19.15 | 19.62 2145 | 3061 |.
o (74.14) | ((76.61) | (7849) | (85.81) | (122.42)

e ORGSR L i . RSN

31d; see also Morris v. Schoonficld, 399 U.S. 508, 509 (1970) (noting that the Constitution prohibits conversion of a fine to a jail term when the individual is
indigent and cannot pay the fine in full); Sentencing Guidelines for United States Courts § SE4.2(g) (1989) fhereinafter Sentencing Guidelines] (if the payment of a
finc in a lump sum would have an unduly severe impact on the defendant or on his or her dependents, the court should establish an installment schedule for the
payment of the fine); Standards for Criminal Justice § 18-7.4 comméntary (Am. Bar'Ass'n‘2d ed. 1986) (sentence authorities should use the flexibility accorded
them to accommodate changes in the financial conditions and obligations of offenders); Model Penal Code § 7.02(4) (Proposed Official Draft 1962) (in determining
the amount and mel.hod of payment of a ﬁne the court shall take into account the ﬁnancml resouroes of the defendant und thenature of the burden that its payment
‘will impose). - * - -

¢ “», T

.wruggte ML, u93(c|ung 1susc5§ 3572-3573 Senlcncmg Guidelins, supran note .39, §SE1.2(g)) —
41See UCMI . - e C o et '

42These figures are based on average Ammny personnel sirength of 696,853. The figures in parentheses are theannual.tz.edrates perlhousand
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‘010« Contract Appeals Division Note .

' Contéac Claim Cerication Pimer |

Introduction

The relatmnshrp between a contractor and a govemment
t:ontractlng officer normally should not be adversarial. The
Federal Acquisition Regulation (FAR) contemplates that the
parties will be-able o ‘work out their differences amicably.43
Nevertheless, when a dispute arises that the parties cannot
msolve. the Contract Disputes Act of 197844 (CDA) provrdes
a statutory vehicle for the resolution of that dlspure Lo

The contractor must begin the dispute resolution process by
submitting a “claim.”45 To do so, the contractor must provide
the contracting officer with written notice of the basis and the
amount of the claim:and must produce sufficient evidence to
substantiate the claim.46 If the claim exceeds $50,000, the
contractor also must certify the claim.4? This certification
requirement has produced extensive lmgauon It can create
many hazards for unwary practitioners. o

Because claim certification has become such a contentious
.issue, judge advocates involved in the claims process should
learn exactly what must be said and who must say it. This
note outlines those requiremeénts, explaining each of the
requirements set outin the CDA ‘and the FAR in light of the
most tecent decisions of the courts and the boards of contract

appeals e e 1

¢
e

SN L

Requzred Cerrzf catzan Language H

i

Sectlon 605(c)(1) of the CDA provrdes, ‘,! -

iF‘or claims of morc than $50 000 the con-
tractor shall cerufy that the claim is made in i

¥

‘3Fed Acquxsmon Reg 93.204 (1 Apr 1984) [heremafter FAR]

‘441 U S.C. § 601-613 (1988)

4374, § 605(a).

46Holk Dev., Inc., ASBCA Nos. 40,579 & 40,605, 90-3 BCA { 23,086.

r'good faith, that the supporting data ar¢ - ... -
... accurate -and complete to the best of his for =~ . ..
- her] knoyledge and belief, and that the . . . .

amount requested accurately reflects the
contract adjustment for which the contractor

. ,,behevesthegovemment is hable . o

Exact ‘compliance with the terms’ of the statute is essen:

tial 49 Although these requirements are fairly straightforward,

‘the failure of many contractors 10 follow them to the letter has

resulted in ac consxderable amount of lmgatmn

' That the subject matter ]urlsdlctrons of the boards of
contract appeals and the Claims Court are predicated in part

‘upon the CDA’s certification requirement now is well estab:

lished.5¢ ~That a claim certification either must quote the
CDA'’s statutory language verbatim or must assert dits sub-
stantial equivalent also is well settled.5! The boards generally
apply this requirement. strictly, showing great reluctance to

approve certifications lacking any part of the CDA’s lan-
guage.” As the -Armed Services Board of Contract Appeals

(ASBCA) recently stated in Fischbach & Moore International

Corp., “When a contractor deviates from that [ceruﬁcauon]
language . . . [we not only must consider] our duty to see that

[the] formal requirements of the statute are.met, . . . [but also
must] look to see whether the language used had. the effect of
drluung the strength of the ceruﬁcauon S

¥

‘The boards frequently have invalidated cértlfrcatlons in
whxch contractors omitted key words from the statutory lan-

,guage and have dismissed the’ underlymg clalms for lack of
‘Junsdrctlon 53 Their decisions suggest that a conlract attomey

should adopt a two-prong approach in consrdenng certifi-
cation issues. First, the attorney should determme whether the

«certification quotes the exact language of the statute If the

contractor has left out words that could affect the meamng of
the certification, the attorney should decide whether thls
deviation from the statutory norm dllutes the strength of the

P, ¢ Lr . B Y S L0

4741 US.C. § 605(c)(1) (1988). Provisions of 10 U.S.C. § 2410 set out a separate requirement for centification of contract claims and requests for eqmtahle
adjustments that exceed $100,000. A proposed change to the FAR also would require a contractor to certify any claim that is to be resolved using altemauve
dispute resolution, regardless of the amount. See 56 Fed. Reg. 67,416 (1991). These requirements are not addressed in this note.

4841 US.C. § 605(c)(1) (1988).

49A contracting officer’s decision on an improperly certified claim is void. See C.F. Elecs., ASBCA No. 41,786, 92-1 BCA { 24,488; see also FAR 33.207
_’(prowdmg I.hat a demand in excess of $50, 000 must be cemfied in ncoordanee w1th the CDA lnd l.he FAR before it may be treated asa clarm)

SOW, M. Schlosscho v. Umted Stztes 705 F.2d 1335 (Fed Cu' 1983).

;slBontke Bms Constr. c° ASBCANo 39 437 (19 Nov l991)(cmngEH Eng ' ASBCA No 3s 783, 90-1 BCA![22344) Lo S .

jszASBCANo4217092-1BCA124511 RS

33 Allied Painting & Decorating Co., ASBCA No 42 496 91-3 BCA 1 24 076 Leadennar. Inc., ASBCA No 42 409 Q2 Iuly 1991). Kohol Sys Ine ASBCA No
40,710, 91-1 BCA { 23,291; Cox & Palmer Constr. Corp., ASBCA No. 37,328, 91-1 BCA § 23,652; see also Joseph Saif, Inc., ASBCA No. 41 456 92-1 BCA §
24,407 (“the amount claimed represents the contract adjustmént for which the Govemment belicves it is liable™ held defective);: Fischbach & Moore Int'] Corp.,
ASBCA No. 42,170, 92-1 BCA { 24,511 (“data are accurate and complete to the best of the contractor's undersianding and belief” held defective); Whittaker
Corp., Bemmite Div., ASBCA No. 39,126, 92-1 BCA { 24,376 (“the supponting dale(s) are accurate and complete™ held defective); Henry Angelo & Co., ASBCA
No. 41,827, 91-3 BCA { 24,120 (omission of the word “belicf" held defective); B&M Constr Inc AGBCA No. 91-132- 1 91-2 BCAﬁl 23 670 (“the cla.lm
accurately reflects the amount of damages that the contractor iricurred” held defective).
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certification.54 If it does, the certification is jurisdictionally
defective. When the CDA requires a contractor to-certify a
claim, the contracting officer cannot render a final decision
unless the claim is certified properly.55 Accordingly, an
attorney should advise the contracting officer to return an
improperly certified claim to the contractor' with an
explanation that the reqmred ceruﬁcauon was not supphed 56

The Court of Appeals for the Federal Circuit fas been more
libéral than the boards in determining whether the language a
contractor has used in a certification is the “substantial
equivalent” of the language in the CDA. The court’s 1984
decision in United States v. General Electric Corp.57 exem-
plifies its approach to the subject.. Appealing a decision of the
ASBCA, the Government argued that General Electric’s
certification was void because General Electric had failed to
quote the certification language verbatim and had faxled to
state the amount of its claim.58 The court rejected the
Government’s contentions, remarking, ,

The November 13, 1979 statement began
with the words “Claim for Payments ; ..”; -
(it] listed the contracts for which .. .costs = .-
were sought; [it] made reference to other .
correspondence; [it] enclosed a statement of =
the overceiling costs for 1978 and 1979
[that were] allocable to the subject’
contracts; [it stated] . . . that,‘pursuant to the
Contract Disputes Act of 1978, [the]
contractor requested a final decision from
the commctmg officer regardmg the clalm
that the cost comprised . overcclhng
‘costs . . . [that were deSCrlbcd in an
enclosed] . . . summary of the costs which
. provided for an equitable adjustmem by
, reason of the [Department of Defense]
. policy change; [and] that . . . [the
" contractor] believed it was entitled to the
adjustment; [and] it certified [that] the claim
was made in good faith and the supporting
data was accurate and complete to best of

[the] signer’s knowledge and belief. This -
.. document, with attachments, contain[ed] the .
.. information and statements required by the -
statute and [was] in substantial compliance
therewith. The contracting officer and [the]
ASBCA thus acqurred _|unsd1ct10n 59

Although thrs language does not define “substantial eqmva-
lent” precisely, it indicates that the Federal Circuit will look
‘beyond the four corners of a claim letter to determine whether

a contractor has met certification requirements and it

-demonstrates the court’s expansive interpretation of the CDA.
‘ o : i i

- Who Must Certify?

As noted above, the CDA requires “the contractor” to
certify a claim exceeding $50,000. Although the CDA defines
“contractor” as “a party to 2 Government contract other than
the Government,”%? it does not further assist contract law
practitioners in determining who must certify claims, Addi-
tional guidance, however, may be found in the FAR. Section
33.207(c) of the FAR provides,

(1) If the contractor is an individual, the
- certification shall be executed by the indi-
. yidual,
(2) If the contractor is not an individual, -
“the certification shall be executed by—
(i) A senior company official in charge

at the contractor’s plant or location in-
volvcd or

(11) An officer or general partner of the
contractor having overall responsibility
for the conduct of the contractor’s affairs.

One must pay close attention to the regulation if the con-

tractor is not an individual. The qualifications for the two

54In Bontke Brothers Construction Co., the defective cenification read, “BONTKE BROTHERS CONSTRUCTION COMPANY states that this claim is made in
good faith and is supported by data to indicate that the claim is accurate and complel.c to the best of the undersigned’s knowledge and belief.” See Bontke Bros.
Constr. Co., ASBCA No. 39,437 (19 Nov. 1991). The ASBCA found that “it is not inconceivable that a monetary claim could be characterized as *accurate and
complete,’ i.e., mathematically correct and/or internally consistent, yet be supported by incomplete and inaccurate data.” /d. That the government had provided the
appe].lam wuh the certification language that the ASBCA Later found to be defective did not prevent the ASBCA from dismissing lhe appellant s case. See id.

55FAR 33.201; see also Essex Electro Eng'ss, Inc. v. United Smes 702 F.2d 998 (Fed. Cir. 1983); Skelly & Loy v. United States, 685 F.2d 414 (Cr. Cl. 1982);
Paul E. Lehman, Inc. v. United States, 673 F.2d 352 (C. Cl. 1982).

36Whether the contracting officer should inform the contractor of the proper language to use and the proper way to certify a claim should be a matter of local
policy. See General Elec. Corp., ASBCA No. 24,913, 83-1 BCA { 16,130, aff'd, 727 F.2d 1567 (Fed. Cir. 1984).

51777 F.2d 1567 (Fed. Cir, 1984).° EEE RS S : ‘ ‘ "

S8Because the certification was not at issue before the ASBCA, the Board did not quote the actual certification language used. See General Elec. Corp., ASBCA
No. 24,913, 83-1 BCA § 16,130.

59General Elec. Corp., 727 F.2d at 1769 (emphasis added).
6041 U.S.C. § 601(4) {1988).
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classes of ‘authorized: certification officials are: disjunctive;
moreover, each'contains 'more than one essential component.
To understand: these components;:one musr'éxamine the
underlymg bases of the FAR requirements

The FAR's implementation ‘of 'the statute ‘dérives from
guidance provided by the Office of Federal Procurement
Policy (OFFP).6! ' The OFPP sought to ensure that the procur-
ing ‘agencies adopted . uniform and consistent language when
they promulgated regulauons to implement-the CDA. The
{OFPP also meant to impress upon each nonindividual-con-
tractor the importance of filing legitimate | claims by requiring
high-level officials within the contractor’s organization to
examine the basis of each claim. Finally, the OFPP sought to
promote fair, expedient claims resolutions by stating precisely
who could certify a claim. Tronically, its attempt to prevent
protracted litigation of certification issues has had the
opposrte effect. . '

!
e S
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Certification by ¢ -l
A Semor Company Ofﬁcral [
s ‘

To satisfy FAR 33, 207(c)(2)(1).ta senior company official
in charge at the plant or location involved must certify the
claim. This official, however, need not be the senior company
official;- he -or she only:must be. one of the ‘sénior company
officials.62 Who is a “'senior company official?". The Court of
Appeals for the Federal Circuit provided explicit guidance on
this issue in" 1991,-when 1t dectded Grumman Aerospace
Corp83 ¢ oivr GO ’

.
LA SETEI S

RiF ‘ Dd
In Grumman Aerospace, the court declared that a senior
company,official must have primary, responsibility for the
execution of the contract and must be present physically at the

site of the _primary contract acuwty.ﬁé Subsequent cases in

w04t USc feor@sds, O e
‘610ffice of Fed. Procurement Pohcy, Pohcy Letter 80-3 45 Fed. Reg. 30,135 (1980).
62Emerson Elec. Co., ASBCA No. 37,352, 91- lBCA1]23,581

53927 ans7s (Fed. Ctr 1991) * RN
msso., T e

‘lﬁAlgemon Blmr. Inc ASBCA No 40 754 91-2 BCA1 23 920

“Ernenon Elec. Co ASBCA No 37 352 91 1 BCA 1 23 581 A eorporate offxoer also rmght quah.fy under the FAR s second altemauve ‘See PAR

:33.207(e)(2)Gi)- ; R R
67 Universal Canvas. Inc. ASBCA No. 36,141,91-3 BCA § 24, 179

R TERTE I S A

{8 Hartford Accident and Indem. Co., ASBCA No. 36,023,91-3 BCA§.24046. . .

69].A. Jones Constr. Co., ASBCA No. 38,827 (9 Sept. 1991)." *1) Vi 10

70/d.; Holmes & Narver Servs., Inc. & Morrison-Knudsen Co., Joint Venture, ASBCA No. 40,111, 91-3 BCA { 24,235; Clement-Mtami Cos., ASBCA No. 38,170,

91- 3BCA124244

/9 Manning Elec. & Repair Co. V. United States, 22 CL. Ct 240 (1991):" = v o

T2Grumman Aerospace Corp., 927 F.2d a1 580.
T3Triple “A" South, ASBCA No. 35,824,91-3 BCA { 24,192,

TROY

which the. boards-of .contract appeals interpreted Grumman
iAerospace have shed.further nght on both aspects of t.hlS
requxrement.t ponhesn Yo s et oo ey ,
HYE O A IO Y K B AR

G The ASBCA Jtas held that ‘pnmary responsrbthty for the
.pexecution of the contract” means responsibility, for contract
performance, not merely contract signatory . authonty 65 ,The
ASBCA also decided that an individual who was an ofﬁcer
.and director of a corporation automatically quahﬁed as a sen-
Jar company official 66 Most decisions on thrs 1ssue however,
have involved ceruﬁeauons hy project. managers ‘or by, vice
presxdents who were responsnble for dlscrete corporate func-‘
t.lOl'lS such as ﬁnancral affalrs N

4

() '.)} kil

In general 'the’ boards ‘have applled the FAR cntena on a
‘case- -by-case basrs placmg considerable emphasis on the
‘certifying individual’s responsibilities within the contractor’s
organization.67 " Consistent with ‘this’ approach, one’ should
Took at-the individual’s relative rank within'the ‘corporation
and at his or her managérial responsibilities.68  The nature and
extent of the official’s responsibilities, as well as the size of
the operation over which that persdn exercises authority,5% are
critical factors:in :determining whether a persor is a “senior
company official.”/ A project manager may'qualify-as a senior
company official 4f his or her project represents. a significant
portion of ithe .company’s- business.’? -Likewise,.a project
manager who. supervises twenty different projects and has
general supervrsory powers;. full authority to bind the
company without prior approval, and unlimited authonty to
prepare contract claims probably will quahfy o,

Tow M0 Bod

C

Havrng declded that an 1nd1v1dual sa senror company
official, ong must determine whether the 1pdxv1dual is
pnmanly responsxble for the execution of the coniract—that
is, whether the person is “in charge” at the lant or the site of
the pnmary contract activity.72" Only one person can be in
charge at a parttcular locatton 73 Merely bemg the most
knowledgeable person at the site does not endow an individual
with the’ reqursnte authorxty,"'4 Oncé agarn the boards of

o

Gub AU e e s

ol AepenY O 8 s b OAVST U BLIS B E R

74Kaco Contracting Co., ASBCA No. 43,066 (15 Nov. 1991); Danac, Inc., ASBCA No. 30,609 (5 Nov. 1991); Lake Shore, Inc., ASBCA No. 42, 578 (30 Sept.

30
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contract appeals have focused upon the nature of an individ-

- ual’s responsibilities when asked to determine “who is in
charge here.” A person who bears exclusive responsibility for
a contractor’s only money-making function has been found to
be in charge.’s Similarly, a person who was primarily respon-
sible for the performance of work under 2 contract was in
charge 76 In one decrsron the active involvement of the
certifier’s immediate supenor in operations at the same loca-
tion precluded a finding that the certifier was in charge,”
however, in another case, the ASBCA held that the involve-
ment ofa superior who w"as present prtlmanly to ensure over-
srght by the contractor s board of tors was not enough to
disqualify the certifier.”8 The' hature and the extent of the
certifier’s responsnblhties, the active involvement of the
certifier’s superior in the contract performance, and the limits
on' the certifier's authonty all indicate who' actually isin
charge l‘ i o [ - !

Once one determmes that an md:vtdual is.a senior company
official in charge, one must determine whether that person met
those criteria at the site of the primary contract activity.
Although this requirement has not generated a great deal of
coniroversy, several board decisions have focused on the
issue; In two similar cases, the ASBCA considered claims
arising from construction contracts. In each case, the ASBCA
construed the phrase “primary contract activity” to mean
activity at the site of contract performance, which it deemed to
be the place where the contractor was erecting the building.??
Because the claims certifications were executed by individuals
working at the contractors’ home offices—not by company
officials at the construction sites—the ASBCA found that the
claims were not cemﬁed properly. -

‘In TRW Inc 80 the ASBCA" mterpreted this phrase ina
different context. The contractor filed a claim that derived
from a contract to develop and install computer hardware and
software for Army units in Korea. The claim was certified by
an individual located in:the contractor’s Fairfax, Virginia,
office. The Government argued that the location of the
primary contract activity was Korea because the hardware and

C

software systems ultimately were to be installed there. - The
ASBCA disagreed. Analyzing the hours the contractor would
expend and the costs it would incur at each location, the
ASBCA concluded that the location of primary contract
activity was Fairfax, Virginia. In particular, it noted that the
contractor was developmg the software and procurmg the
hardware components in Fatrfax

In TRV, Inc the ASBCA did not Teview exprcssly the
specific criteria upon which it had relied in the construction
cases. Nevertheless, it followed those decisions by equating
the “location involved” with the site of performance.
Furthermore, the ASBCA clarified that the location of primary
contract activity may be determined from the hours-a
contractor expends, and the costs it incurs, at a particular
location. "

. Certification by
An Officer or General Partner -

Under FAR 33.207(c)(2)i), an officer or a general partner
who has overall responsibility. for the conduct of the con-
tractor’s affairs may certify a claim.8! The identification of
appropriate officials under this provision has not been diffi-
cult, Case law reveals that a chief executive officer, or an
official of equivalent standing, normally qualifies as an officer
of the corporation.’2 A board actually may conclude from a
person’s title that the person meets this criterion—or, at least,
it may require the Government to prove that the person lacks
the authority contemplated in the regulatron 83.

On the othcr hand, the requirement that an officer or
general partner must have “overall responsibility for the
conduct of the contractor’s affairs” has produced a significant
amount. of litigation. Grumman Aerospace does little to
clarify this requirement; however, the ASBCA has developed
guidance on the issue in 2 number of recent decisions.

1991); McDonnell Douglas Missile Sys. Co., ASBCA No. 37,712, 91-3 BCA 124,342,

5Clement-Mtarri Cos., ASBCA No. 38,170, 91-3 BCA § 24,244, This determination is easy when the certifying official is responsible for all of the revenues of
the company. What is the answer, however, when the individual is not respansible for all of the revenues? Compare M.A. Mortensen, ASBCA No. 39,978, 91-1
BCA 1 23,558 (project manager qualified as proper cemfymg official when the project for which he was responsible generated 36% of the conlractor's revenues)
with J.A. Jones Constr. Co., ASBCA No. 38,827 (9 Sept. l991) (finding that an ofﬁmnl n:sponslble fora project generanng IS% of appc].lant § revenues lacked

certification authority under the CDA).

' 16Matorola, Inc., ASBCA No. 41,528 (7 Aug. 1991)
7INorthwest Marine, ASBCA No. 41,702, 912 BCA § 24,020.
78M.A. Mortensen, ASBCA No. 39,978, 91-1 BCA { 23,558,

9 Jaycor, ASBCA No 40911, 91-3 BCAﬁ 24 082. RJ. Lanthier Co., ASBCA No 41,350, 91-2 BCA 1[ 23,917.

R

'OASBCA No. 42 191 (15 Nov 1991)
81 See also Grumman Aerospace Corp., 927 F.2d at 580,

82/4.; accord Robent R. Marquis, Inc., ASBCA No. 38,438, 91-3 BCA § 24,240.

83See United States v. Newport News Shipbld’g & Dry Dock Co., 933 F.2d 996, 999 n.3 (Fed. Cir. 1991) (“[Olur precedent suggests that an Executive Vice
President, who by title, clearly is a corporate officer with overall responsibilities, may certify a claim™); accord Universal Canvas, Inc. ASBCA No. 36,141, 91-3
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« The size of ‘the company:and the position the person
occupies in the corporate structure. are ‘significant factors.34
For instance, the ASBCA has held that 2 vice president in the
third tier of the ‘contractor’s managemént ethelon lacked the
requisite quality of overall responsibility.#>: ‘'On the other
hand, a vice president-who worked for a small company and
reported directly to the president was found to exercise the
necessary degree of authority.86 Likewise, the secretary-
treasurer and co-owner ‘of a farhily business that lacked
¢laborate corporaté structure was found to possess the
reqmred authorlty LA
e G et . [ A
What conclusrons can be drawn from tlus revrew" First, the
contractor bedrs the burdeniof proving: that the cértifying
individual had the ‘requisite “overall ‘responsibility.” If the
contractor can show that this person is a high-ranking
corporate officer, the burden of proof shifts to the Government
to establish that the individual is not qualified to certify the
claim. Presidents, chief executive officers, and executive vice
presidents definitely meét the certification requirements. Any
other corporate official, however, is suspect and a tribunal will
inquire into the official’s specific ‘corporate responsibilities
before decldmg whether he or she lawfully could cemfy a
c]a]m N Ll ; 3 iy

Tida s

S What theFuture Holds' i

'

o TTRE T T T RET T ey oo g ST !

.:In an effort to reduce further lmgation the OFPP has issued
a draft amendment to Policy Letter 80-3, the document in
which the OFPP first established the certification requirement.
Under the proposed change, when a contractor is not an
individual, the certification must be executed by: : (1). a gen-
eral partner; (2) a corporate officer; or (3) any employeg, other
than a:general partner or an officer, who is authorized, without
the power of redelegation, to bind the contractor in' certifying
CDA/claims.* An employee’s authorization to'certify claims
must in writing and must identify the employee by-name or by
position. Only the contractor’s board of directors or one of its
corporate officers may delegate certification authority to an

employee.
L

authorlty 10 its employees. the draft’ amendment appears 10"
eviscerate the certification requirement. Although the amend- ,
ment’s written delegation requirement might cause senior
officials to scrutinize a delegate’s ability to review a claim and
to attest to its validity, the amendment would not require them

8 Universal Canvas, Inc. ASBCA No. 36,141, 91-3 BCA § 24,179.

16 ‘involve themselves directly in the claims process. Few, if
#ny, corporate ‘officials ever. would see or examme a tlatm

mucl'lless con31der its ValldII.Y‘ Podw poron A Ve e s

[N B

“U'The ongmal requu'ement however, compels the examr-‘

nauon of’ clalms by senior off1c1als pnmanly to deter’ the
presentahon of fraudulent clalms The amerldment would not
detract from this purpoSe Under its' provisions, a éorporate'
contractor, would remain llabIe as a pnnc1pa1 lf its 'duly
authorized employee certified a fraudulent cla1m LU More-
over, the draft amendment wpuld not necessarlly remove
claims from the consideration of a contractor s upper man-.
agement,‘ By prohlbmng redelegation, the amendment
effectwely would impose a hmxt on_ how low a contractor s
ceruﬁcauon authonty could go.® 8. In any event, the .important
public policy underlying the certification requirement would
remain intact, whether a partner an ofﬁcer, or an authonzed
employee ceruﬁed theclalm R R T I a
RN v R Nt S IR St Rt SN PR
The proposed amendment would ehmmate any requirement
that a corporate’official ‘or general:partner have overall
responsibility for a contractor’s affairs or be present ‘or-in-
charge at the location' of the contractor’s primary activity
under the contract.” The new. policy would permiit a contractor.
to designate a person who could ‘act in'a:manner consistent
with sound management practice.. Moreover, it would abviate
the .difficult and elusive" mqunry,mto the natdre 'of a
contractor's “pnmary contract actwny P S
STl Ly Ry o . ) N
Overall the proposed -amendment would prbmote ‘an:
avowed goal of the CDA by.allowing fast, efficient resolution
of contract disputes. As amended, the FAR would permit the
parties to focus on the merits: of a’ cIalm, rather than oh Who
SIgnedthecertlﬁcauon R IR ST A EREE

el e o Conclusion oo v ‘ Sy

I LA RO T SR B A RS SEE LA '
As the proposed amendment to OFPP Policy.Letter 80-3:
notes, contractors have expended substantial resources in
attempting to comply with the FAR. At present, the law still

AR BN ¢ UM B

. requires’ practitioners 1o scrutinize hot only the language in 2
1By ‘allowing a contractor to delegate claims certification * ‘f

claims' certification, "but also the position, the authority; and

“the responsxbllmes of the certlﬁer Some relxef however,’

' 'soon may be forthcoming, - If adopted, the OFPP draft amend-

ment will eliminate much of the: lmgatxon .over who must
centify claims and will allow the, partles to get on w1th more.
substantive i lssues Major Mlller ‘

e

MR BRGSO AR I AT IR e greerde 4T

SREEA e ]S AL

85Kaco Contracting Co., ASBCA No. 43,066 (15 Nov. 1991);*Aerojet Ordnarice Co., ASBCA No. 35,936; 91:3 BCA § 24,191;7sé¢ alss Newport News Shipbld'g’
& Dry Dock Co., ASBCA No. 33,244, 91-2 BCA { 23,865 (holding that an officer in the fourth level of managemenl dld not meet the FAR certr.ﬁcanonv
requirement), aff'd on recons., 91-3 BCA § 24,132, aff d, 933 F.2d 996 (Fed. Cir. 1991). i RREEA !

86Universal Canvas, Inc., ASBCA No. 36,141,91-3 BCA § 24,179.
87See, e.g., Restatement (Sccond) of Agency § 257 (1957).

ST A B8 D bt AT

88 Presumably, if an employee to whom thé ‘€ontractor ongmlly delegales oemﬁcauon authonty anempted ta delegaze that authotity to another person any’

ceriification by the second-level delegate would be ‘invalid.

U ¥ i LT
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. ' ' TIAGSAPracticeNotes

‘ l‘nstruélors,.T‘ircf Judge Advocate General's School

’Can the Government Ever Sattsfy the
Clear and Convlncmg Evidence Standard .
'Under Military Rule of Evidence 313(b)"

A weapons and contraband inspection is lawful only if it
has a nonprosecutonal or administrative purpose. . Conse-
quently, 2 commander who lacks probable cause to authonze
a search for illegal drugs cannot use an inspection as. a
subterfuge to search for those drugs. Evidence seized in the
course of thls prosecutonal mspectlon would be mad-
mtssxbleattnal . :

Mrlttary Rule of Evndence (MRE) 313 governs the
admlSSlblllty of evtdence obtained in an inspection. To
mtroduce contraband under this rule, a trial counsel normally
must show only by a prepondexance. of the ev1dence that the
inspection had an administrative purpose. Mthtary Rule of
Evidence 313(b), however, provides that the Govérnment
must prove by clear and convincing evidence that an
inspection’s purpose was admmrslraﬂve if “a purpose” of an

jinspection was “to locate weapons or “contraband”. and the

defense shows that the inspection: (1) was dlrected
immediately after the report of a crime and was not scheduled
previously; (2) targeted specific persons for tnspectlon or (3)
sub]ected the persons being examined to intrusions that were

“substantially different” from those that other persons
experienced durmg the inspection.!

Given the difficulty of meeting this enhanced burden of
proof, most practmoners have concluded that evidence
essentrally is inadmissible if it was serzed durmg an inspection
that triggers the * subterfuge rule.” Reported appellate
decisions support this view. In United States v. Thatcher 2 for
instance, the Court of Military Appcals held that the Govem-
ment failed to show by clear and convincing evidence that an
intrusion into a barracks room was an inspection, rather than
an illegal search. The accused, a Marine with a reputation for
being “caught but not charged with taking things,™ was the

i
primary suspect in a larceny.* Members of his chain of com-
mand who were mvestrgattng the theft bypassed the other
rooms in the barracks to 'search’ the accused’s room first. The
court concluded that the evidence obtained in this search—the
stolen property—-was seized ;llegally and adm1ttcd improp-
ér y Srmllarly. in United States v. Parker 5 the Air Force
Court of Mrhtary Revrew ruled that the subterfuge rule was
triggered when a commander ordered a unit urmalysrs fol-
lowmg the drscovery ofa ‘marijuana cigarette in a parking lot
used by unit personnel. Srgmflcantly, the commander
testified that he “definitely” ordered the urinalysis “wnh an
eye toward some type of disciplinary action.”s

Unfortunately, Thalcher Parker and other cases mvolvrng
MRE 313(b) fail to tell practmoners what command rationale
‘would sausfy the clear and convincing evrdence standard For
Lexamplc, if a commander found a vial of cocalne ‘in’a unit
area, could she order a unnalysxs for all her soldrers because
she fears she may ‘have cocame-usmg soldiers in the unit? Ifa
police officer told a commander of a rumor that an unknown
soldier in the commander’s unit has been selling drugs to
other soldrers, could the commander immediately inspect his
unit to sec if it is “drug -free”? Are these examinations
' prosecutorial or ‘administrative? If they are admtmstratwe and
_the subterfuge rule is tnggered what factors will satmfy the
cIear and convmcmg evrdence standard" .This practice note
offers some answers (o thcse questions by looking at the
“decisions of the Air Force Court of Military Review and the
Court of Mrhlary Appeals i in Umted States v. Alexander 7

Sergeant Alexander lived and worked with fifty other
service mermbers at.a remote Air Force site in South Dakota.
On 18 May 1989, the local sheriff told the site ‘commander
“that several unnamed military members” had bought illegal
drugs. Deciding that he lacked probable cause to authorize a
search, the commander ordered an inspection by a military
working-dog team. The dogs and their handlers arrived on 22
May. During the “walk-through inspection” of a common

Manual for Courts-Martial, United States, 1984, Mil. R. Evid. 313(b) fhercinafter Mil. R. Evid.). ... . ..

228 MLJ. 20 (C.M.A. 1989), reversing 21 M.J. 909 (NM.C.MR. 1986).
3d. a1 21.

4.

527MJ. 522 (AFCMR 1988). =

61d. at 527.

732 MJ. 664 (A.F.CM.R. 1991), aff d on other grounds, 34 M.J. 121 (C.M.A. 1992).
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area outside the accused’s room, a dog *alerted” on the room.
The commander was notified. He authorized a search of thc

room. There, law enforcement agents found a straw tainted

with traces of cocaine and methamphetammes "The accused
then consented to a search of his car; a quantity of marijuana

was discovered in the vehicle. Alexander also consented to .

provide a urine sample, which ultimately tested positive for
marijuana.

At his court-mamal Lhe accused moved to suppress “all
evidence seized .in the search of {his] room as well as all
derivative evidence.” The t:nal Judge denied the motion, rul-
ing that all the evidence was admrssible “as part of a legm-
mate morale, welfare and readmess mspectron " The Judge
did not apply the clear and convmcmg evrdence standard in
makmg his ruling. Moreover, the trial counsel did not argue
that the commander had had probable cause to authorize a
search of Alexander s room and the trial judge evrdently dld
not consider probable cause as an altemattve ba51s for admrt-
ting the evrdence ‘

On appeal the accused argued that the trial “judge [had]
erred 1n failing to apply the clear and convincing evidence’
standard.”10 The Air Force Court of Mrhtary Review agreed.
Invoklng its fact- -finding power undeér article’ 66(c) of the
Uniform Code of Military Justice!! (UCMY), the court applied
this standard to determine whether the mspectlon was valxd It
‘concluded that. “the prlmary purpose of the exammatlon
was a valid [administrative] mspectron "2

The Arr Force court s optmon 1s rmportant because it
rrdenufles the factors inherent in the tnspectron of Alexander s
quarters that ‘enabled the Govemment to mieet the clear and
‘convincing evidence standard. The court noted that the
“commander testified that he [had] directed the 1nspectton to:
(1) insure mrhtary frmess (2) establish unit readiness and
security; (3) protect the image of the military in the local
community; and (4) determine if a drug problem existed.”13
These purposes, the court explained, “were legitimate grounds
on which to conduct an inspection, and they were not
' superceded by the recent report of criminal actwlty that also
5provrded a reason for the exammatJon "14

BId 666 .. . L
f‘yld_ R LT A R AT I PR [

10/d,

11 Uniform Code of Military Justice art. 66(c), 10 U.S.C. § 866(c) (1988) (héreinafier UCMI]. " = =

12Alexander, 32 M.J. a1 666.
1374,

14/d,

15/d. (citing United States v. Shepherd, 24 M.J. 596, 600 (A.F.C.M.R.), petition for review denied, 25 M.J. 238 (C.M.A. 1987)) (emphasis added).

16See United States v. Alexander, 34 M.J. 121 (C.M.A. 1992).

1734 M.J. at 127 (Cox, J., concurring).

xs

‘In reaching this decision, the court emphasized that MRE
313(b) is not ““intended to fashion a rule that . . . [would
prevent] a legmmate health and welfare 1nspectlon simply
because there also ‘exists some degree of command suspicion
concerning the activities of any of its members.’"!5

. Accordingly, Alexander supports the argument that evidence
* found during a contraband inspection is admissible even if the

commander ordered the examination immediately after the
report of a crime. Alexander also illustrates that a com-
mander’s testimony can satlsfy the clear and convincing
evidence standard even when that tesumony is extraordmanly
general and conclusory.

The Court of Military Appeals granted review to determine

“whether the 1nspect10n was lawful, but it ultimately declined
to decide the case on that basis. Instead, Chief Judge Sullivan
‘and Senior Judge Everett found that the evidence was
adm1551ble as the product of a search supported by probable
cause.!s This result is unfortunate. A decision on the granted

issue would have provided practitioners with unequivocal

guidance about MRE 313(b) and the “clear and convincing
‘evidence” standard Nevertheless, the Court of Military
“Appeals’ decision in Alexdnder is worth exammmg because
,Judge Cox did decide the granted issue in his concumng
opinion.’ Although this opinion is not blndrng precedent it is
.remarkable in its approach

)

Judge Cox completely 1gnored MRE 313(b) and the clear

and convincing evidence standard. He did not even mention
. the subterfuge rule. To Judge Cox, the only essential questlon
~was whether the commander had ordered the inspection “to
‘evaluate the fighting effectiveness or preparedness ‘of a unit,

or an individual.”17 If this was the purpose of the exami-
nauon then it was a valid 1nspecuon aimed at promoting

““mission preparedness and any contraband seized durmg the

inspection was admissible. In Judge Cox’s words:

S [Alny threat 16 combat effectiveniess or mis-
' sion preparedness provides a legitimate
" basis for inspection. . . . [Furthermore,] any
' time a commander’sprobing actions relate
~"'directly to the ability of an individual or

~34 - »JUNE1992 THE ARMY LAWYER « DA PAM 27-50-235




o ~orgahization to perform the military mission <",
.'we have a presumptively valid military
mspecuon It'does not matter whether the
commander has reason to suspect that the
mdmdual or umt will fail the mspecuon 18

J udge Cox also asserted l.hat a commander who leams that ‘d
soldier is a drug user should be able to order a urinalysis “to
protect the safety and readiness of his personnel.”! This
urinalysis, Judge Cox stated, is a legitimate inspection. “What
distinguishes an inspection from a search for the fruits or
evidence of crime is the nexus to the military mission. ' As
long as the action relates to m1ss1on secunty. it should be
consndered an mspechon 20

Applymg this rauona]e to the facts in Alexander J udge Cox
concluded that the commander ordered a proper
admmlstranve inspection.” The “presence of” drugs in a unit

“is utterly inimical to” mission accomphshment “Ridding the
installation of drugs was dtrectly tied ‘to’ mxssxon perform-
ance” 2 lherefore the mspectnon was lawful.

What happened to the- subterfuge rule and the clear and
convincing evidence standard? - Judge Cox evidently found
them unnecessary to an analysis of an inspection’s lawfulness.
This approach may reflect Judge Cox’s tendency to focus on
the reasonableness clause of the Fourth Amendmenl22 when
dec1dmg search and selzure issues.?3

* Trial counsel should read the Air Force court’s opnmdn in
Alexander carefully It glves excellem gmdance on how'to

i

19Id at 128

“‘ld (empham added)

20]d.

21/d,

»»»»»

argué for the ‘admissibility of evidence obtained during an
inspection ‘that-triggers the subterfuge rule. Judge Cox’s
concurring opinion in Alexander also may ‘provide trial
counsel with support. Defense counsel, on the other hand,
should-argue ‘that the Court of Militaty Appeals' refusal to
decide:Alexander: on the inspection issue diminished the
authority of the Air Force court’s decision.. They also may
counter the Government’s reliance on Judge Cox's opinion by
#rguing that his 'analysis ‘does not’ reﬂect a majomy view of
MRE313(b) Major Borch, BRI o

i . United States v, Ross—
aioocxoowt s sSenténcing an Accused fora i
Continuous Course of Uncharged Misconduct : - | -

*IRule for Courts-Martial (R.C.M.) 1001(b)(4)24 establishes
paraimeters for the Government’s introduction ‘of sentencmg
aggravation ‘evidence. The ‘evidence must “directly relate to
or result from” misconduct of which the ac¢used has been
found guilty.25 The improper inclusion of irrelevant mis-
conduct ‘evidence in stipulations of fact has been a recurring
appellate issue.26. The Court of Military Appeals has held that
even when the defense counsel and the accused have signed a
stipulation of fact, at trial they may object to facts included in
the stipulation and the military judge ‘must rule on' these
objecuons 2

“Im wxited States v, Ross % the accuSed pleaded gmlty to
t.hree spec:flcallons of consplrmg to alter ‘a public record
(specnﬁcally, an Army Servnce Vocauonal Apmude Battery

Yoot

22U.S. Const., amend. IV (“The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures; shall not

be violated. .. ),

DSee, e.g., United States v. Morris, 28 M.J. 8 (CM.A. 1989); United States v. Moore, 23 M.J. 295 (C.M.A. 1987).

2 Manual for Couns-Mamal Umted Stau:s 1984 Rule for Couns-Mamal 1(l)l(b)(4) [hen:maflcr R.C.M] o b g

25Rule for Courts-Martial 1001(b)(4) provides, “The trial counsel may present evidence as 1o any aggravating circumstances directly relating to or tesulung from the
offenses of which the accused has been found guilty. Excepl in capltal cases a written or oral deposmon taken in accordance with R.CM. 702 is admissible in

aggravation.”
The discussion 1o R.C.M 1001(b)(4) ldds.

L

Evidence in aggravation may include evidence of financial, social, psychological, and medical impact on or cost to any person o entity who
was the victim of an offense, committed by the accused and evidence of significant adverse impact on the mission, discipline, or efficiency . ..
of the commend directly and immediately resulting from the accused's offense.

R.C.M. 1001(b)(4) discussion; see also R.C.M. 1004 (goveming use of evidence of aggravating circumstances in capital cases). R A

2% See United States v. Mullens, 29 M.J. 398 (C.M.A. 1990); United States v. DeYoung, 29 M.J. 78 (C.M.A. 1989); United States v. Glazier, 26 M.J. 268 (C.M.A.
1988); United States v. Jackson, 30 M.J. 565 (A.CM.R. 1990); United States v. Robinson, 30 M.J. 548 (A.C.M.R.1990); United States v. Vargas, 29 MJ. 968

(A.C.M.R. 1990).
21Glazier, 26 MJ. at 270.

234 M.J. 183 (CM.A. 1992).
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test (ASVAB)),2° one specification of wrongfully completing
an ASVAB for another soldier,30 and three: specxﬁcauons of
acceptmg moncytoaltcr ASVABs 3 ,:‘; o :a._ [EREeE

The accused entered lnto two sthulauons 3 fact Ftrst he
emcred into a stipulation describing the circumstances sur-
rounding the offenses to which he pleaded guilty.: This
stipulation was required by the accused’s pretrial agreement.
Second, the accused entered into a stipulation-that included a
copy of the accused’s prior sworn statement (0 'a military
police investigator. In the statement, the accused admitied
that he had altered “twenty or thirty” ASVABs and that he had
told the soldiers who were taking the tests *“to leave five or six
questions blank™ and that he would “ﬁll in the nght answers
when [he] grade[d] the tests.32 . . S ;

. During the providence inquiry, the accused objected to the
judge’s consideration of the reference in the second stipu-
lation g his having altered twenty or thirty tests., Although
the accused admitted that the statement was voluntary under
MRE 305, he ‘argued that the stipulation contained inad-
missible evidence of “uncharged misconduct.”?3 The ftrial
counsel responded that evidence of the uncharged acts was
admissible under MRE 404(b), then argued that, alternatively,
the: acts were proper evidence of aggravatmg circumstances
under R.C.M.,1001(b)(4). . : .

The military judge “admitted” the challenged stipulation
before. entering findings. . The record, however, does not
reveal whether the judge admitted the evidence for findings,
for sentencing, or for both. Adding 1o this.confusion, the
judge not only allowed the trial counsel to argue the
uncharged misconduct as a basis for a more severe sentence,
but also allowed the defense counsel to assert in the defense
counsel’s sentencing argument that the uncharged misconduct
should not be considered as R.C.M. 1001(b)(4) evidence. No

BUCMJ art. 81.
Widoam 134, oL e e P b
314,

32Ross, 34 MJ. a1 184,

guidance appearing on the record suggests that the judge ever
determined whether the uncharged misconduct was admissible
under R.C. M 1001(b)(4) as sentencing - evidence,

The Court of M:htary Appeals gramed revlew to determmc
“[wlhether the military judge erred by admitting and con-
sidering evidence of uncharged misconduct similar to -the
offenses of which accused was convicted.”* The court began
its opinion by noting that the military judge never specifically
ruled on the challenged evidence's admissibility. for sen-
tencing. Consequently, the parties continued to litigate-its
admissibility throughout the trial—even debating this legal
issue in their sentencing arguments.- For purposes of appellate
review, the Court of Military Appeals treated the evidence as
having been admitted by the mxlltary Judge for both ﬁndmgs
and sentencing.35

The court then revlewed the proprlety of admlttmg the,
uncharged misconduct for findings. It noted that this evidence
was not needed to establish a provident guilty plea. Following
two of its earlier decisions, United States v. Wingart36 and
United States v. Holt,?? the court ruled that the uncharged
misconduct evidence concerning addmonal test alterations
was irrelevant to the findings.38 . o

Addressing‘the admissibility, of the uncharged misconduct
evidence for sentencing; the court-held that the continuous
nature of the misconduct and its extensive impact on the
military community were “aggravating circumstances” as
contemplated by R.C.M. 1001(b)(4).3% . The court noted that
the uncharged alterations occurred: within the same time
period, and at the same place, as the charged acts. Accord-
ingly, evidence of the uncharged acts “clearly [was] rele-
vant™40 for sentencing and was not unduly prejudicial to the
accused in a judge-alone trial, even though the Judge admmed
it prematurely on findings.3t

33Notably, the defense counsel did not object under MRE 403 lhal thc evidence should be cxcluded as preJudxcml confusmg. or a waste of time.

“Rosx 34 M. at 184

[ERREEIVS R [

Vi

354. a1 186. Defense counsel alwnys should ensure that the military judge rules on obJecuons In United States v. Ciulla, 32 M.J. 186 (C.M.A.), cert. demed 112
S. Ct. 172 (1991), the military judge never ruled on defense counsel’s motion objecting to Govemnment sentencing evidence. - Observing that the defense counsel
had an obligation to renew the objecuon the count concluded that the defense counsel's fmlure to do so essentially waived llns issue.

3627 M.J. 128, 135-36 (C.M.A. 1938).

3727 M.J. 57,60 (C.M.A. 1988).

38Ross, 34MJ 1:187 SEAaRE ‘-‘"‘3 0 T
39]4 | : o

40/d.

g,
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- The Court of Military Appeals previously had confronted a
similar issue in United States v. Mullens.%>2 Mullens pleaded
guilty to committing numerous acts of sexual misconduct with
two children on divers occasions from 1983 to 1986. He
objected, however, to portions of the stipulation rcfemng to
his uncharged sexual abuse of the same children at. a different
installation from 1979 to 1983. The accused based his objec-
tion on MRE 404(b). Considering . this issue on appeal, the
Court of Military Appeals stated that MRE 404(b) was not
implicated. It observed that the Government had ‘offered the
admxss1ons not to prove that the accused had committed the
charged’ 'offenses, but to help the members to determine an
appropnate sentence for the accused’s crimes.43' The court
also noted that evidence of the un¢harged m1sc0nduct was
admissible to prove the accused had engaged in a ‘continuous
course of conduct, involving the same victims, similar crimes,
and a similar situs within the military community.#4 : These
incidents, the court remarked, “demonstrate[d] not only the
depth of [Mullens’] . . . sexual problems. but also the true
impact of the charged offenses on...his famnly 45

Although Ross and Mullens focus on.the admlssmlhty of
uncharged misconduct in stipulations of fact, they also outline
the circumstances under which uncharged misconduct may be
admitted in contested cases as evidence of a “continuing
course of conduct.” .Read together, they suggest that a
counsel’s “continuous course of conduct” analysis.-should
include the following questions:

« Are the crimes similar?

Is the situs the same?

Are the victims the same, or from the same
class of people? :

What is the chronological relationship
between the uncharged misconduct and the
offense of which the accused has been
found guilty?

4229 M.J. 398 (C.ML.A. 1990).
43/d. at 400.
44d.

451d.

Counsel also should heed the warning that Judge Cox
voiced in his concurring opinion in Ross—that is, they must
take care to determine whether the prejudicial impact of the
evidence substantially outweighs its probative value.46
Finally, if the military Judge admits the ev1dence ‘and the
accused is to be sentenced by members, the defense counsel
should ask for a Jl